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or  THB 

DOUBTS  REPORTED  DURING  THE  PERIOD  COVERED  BY  THIS  VOLUME. 


VIBQINIA — Supreme  Court  of  Appeals. 
LUN8F0RD  L.  LEWIS,  Prbsidbnt. 

JUDGES. 

BENJAMIN  W.  LACY.  THOMAS  T.  FAUNTLEROY. 

ROBERT  A.  RICHARDSON.  DRURY  A.  HINTON. 

WEST  VIEaiNIA— Supreme  Court  of  Appeals. 

DANIEL  B.  LUCAS,  Prkbiobiit. 

JUDGES. 

HENRY  BRANNON.  JOHN  W.  ENGLISH. 

HOMER  A.  HOLT. 

NOBTH  CAROLINA— Supreme  Coxirt. 

AUGUSTUS  S.  MERRIMON,  Chief  Jobtick. 

ASSOOIATB  JUSTICES. 

ALPH0N80  C.  AVERY.         JAMES  E.  SHEPHERD. 
JOSEPH  J.  DAVIS.  WALTER  CLARK. 

S0T7TH  CABOUNA— Supreme  Court.    , 

W.  D.  SIMPSON,  Chief  JnBTiOB.» 

ASSOCIATE  JUSTICES. 

HENRY  McIVER  SAMUEL  McGOWAN. 

OEORQIA— Supreme  Court. 

LOGAN  E.  BLECKLEY.  Chief  Justice. 

ABSOCIATE  JUSTICES. 

MARK  H.  BLANDFORD.s       THOMAS  J.  SIMMONa 
SAMUEL  LUMPKIN.' 

'Died  December  26,  1890. 
'Term  expired  January  1, 1891. 
'Elected  to  succeed  Hon.  Mark  H.  Blakdfobd. 
(iil)* 
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RULES  OF  PRACTICE 

m  THK 

SUPKEME  COURT  OF  NOETH  CAEOLINA. 


Afplicants  fob  License. 

1.  When  Bxamined.  Applicants  for  li- 
eensd  to  practice  law  will  be  examined  on 
Friday  and  Saturday  of  the  week  next  pre- 
ceding the  first  week  at  each  term. 

2.  Requirements.  Each  applicant  must 
have  attained  the  age  of  twenty-one  years, 
and  ia  required  to  have  read  the  constitution 
o(  this  state  and  the  United  States;  Black- 
stone's  Commentaries,  (the  second  book  with 
care;)  Coke,  Cruise,  Washburn,  or  Williams 
on  Real  Property;  Stephen  and  Ghitty  on 
Pleading,  (first  212 pages;)  Pomeroy  on  Civil 
Kemedies;  Adams  on  Equity;  Greenleaf  qn 
Evidence, (first  volume;)  Williams  orSchoul- 
er  on  Executors;  Smith  on  Contracts;  Addi- 
son or  Bigelow  on  Torts;  the  Code  of  North 
Carolina,  especially  the  Code  of  Civil  Pro- 
cedure. It  is  not  intended  to  confine  the 
student  to  the  special  treatises  above  men- 
tioned, other  than  Blackstone,  but  any  stand- 
ard author  on  the  same  subjects  may  l)e  used 
in  their  place.  Each  applicant  must  have 
read  law  for  twelve  months  at  least,  and  shall 
file  with  the  clerk  a  certificate  of  good  moral 
character,  signed  by  two  members  of  the  bar 
who  are  practicing  attorneys  of  this  court. 

3.  Deposit.  Each  applicant  shall  deposit 
with  the  clerk  a  sum  of  money  sufficient  to 
pay  the  license  fe9  before  he  shall  be  exam- 
ined ;  and  if,  upon  his  examination,  be  shall 
fail  to  entitle  himself  to  receive  a  license,  the 
money  shall  be  returned  to  him. 

Appeau— When  Heabd. 

4.  Docketing.  Each  appeal  shall  be  dock- 
eted for  the  judicial  district  to  which  it  prop- 
erly belongs.  Appeals  in  criminal  actions 
shall  be  placed  at  the  bead  of  the  docket  of 
each  district,  if  received  before  the  district  is 
called.  Appeals  in  both  civil  and  criminal 
cases  shall  be  docketed,  each  in  its  own  class, 
in  the  order  in  which  they  are  filed  with  the 
clerk. 

UreeaTille  r.  Steam-Ship  Co.,  K  N.  C  163,  3  8. 
E.  Rep.  506;  Rollins  ▼.  Love,  97  'N.  C.  310, 3  S.  B. 
Bep.  16S;  Pittman  v.  Eimberly,  83  N.  a  563. 

5.  When  Heard.  The  transcript  of  the 
record  on  appeal  from  a  judgment  rendered 
before  the  commencement  of  a  term  of  this 


court  mnst  be  docketed  at  snch  term  before 
the  completion  of  the  call  of  the  docket  of 
the  district  to  which  it  belongs  and  stands 
for  argument  in  its  order.  The  transcript  of 
the  record  on  appeal  from  a  conrt  in  a  coun- 
ty in  which  the  court  shall  be  held  during 
a  term  of  this  court  maybe  filed  at  such 
term  or  at  next  succeeding  term.  If  filed 
before  the  perusal  of  the  docket  of  the  dis- 
trict to  which  it  belongs,  it  shall  be  heard  in 
its  order;  otherwise,  if  a  civil  case,  it  shall 
be  continued,  unless,  by  consent,  it  is  sub- 
mitted upon  printed  argument;  but  appeals 
in  criminal  actions  shall  each  be  heard  at  the 
term  to  which  it  is  docketed,  unless,  for 
cause  or  by  consent,  it  is  continued. 

Walker  ▼.  Scott,  103  K  C.  487,  9  8.  B.  Rep.  488; 
104  N;  C.  481,  lU  8.  E.  Rep.  528. 

6.  Appeals  in  Criminal  Actions.  Ap- 
peals in  criminal  cases,  docketed  before  the 
perusal  of  the  criminal  docket  for  any  dis- 
trict, shall  be  heard  before  the  appeals  in  civil 
cases  from  said  district.  Criminal  appeals, 
docketed  after  the  perusal  of  the  district  to 
which  they  belong,  shall  be  called  immedi- 
ately at  the  close  of  argument  of  appeals 
from  the  twelfth  district,  unless  for  cause 
otherwise  ordered,  and  shall  have  priority 
over  civil  cases  placed  at  the  end  of  the 
docket. 

7.  Call  of  Bach  Judicial  District. 
Causes  from  the  first  district  will  be  called 
on  Monday  of  the  first  week  of  each  term  of 
the  court;  from  the  second  district  on  Mon- 
day of  the  second  week ;  from  the  third  dis- 
trict, on  Monday  of  the  third  week;  from 
the  fourth  district,  on  Monday  of  the  fourth 
week;  from  the  fifth  .district,  on  Monday  of 
the  fifth  week;  from  the  sixth  district,  on 
Monday  of  the  sixth  week;  from  the  seventh 
district,  on  Monday  of  the  seventh  week; 
from  the  eighth  district,  on  Monday  of  the 
eighth  week;  from  the  ninth  district,  on 
Monday  of  the  ninth  week;  from  the  tenth 
district,  on  Monday  of  the  tenth  week;  from 
the  eleventh  district,  on  the  Monday  of  the 
eleventh  week;  and  from  twelfth  district,  on 
Monday  of  twelfth  week. 

8.  End  of  Docket.  The  call  of  causes  not 
reached  and  disposed  of  during  the  period  al- 
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lotted  to  each  district,  and  those  pat  to  the 
foot  of  the  docket,  shall  begin  at  the  close  of 
argument  §f  appeals  from  twelfth  district, 
and  each  cause  initsorder  tried  or  continued, 
subject  to  Bule  6;  but  at  the  term  of  the 
court  held  next  preceding  the  end  of  the  year, 
no  civil  cause  will  be  called  and  tried  after 
the  expiration  of  the  twelve  weeks  designated, 
unless  by  consent  of  parties,  and  the  assent 
of  the  court. 

9.  Call  of  the  Docket.  Each  appeal  shall 
be  called  in  its  proper  order.  If  any  party 
shall  not  be  ready,  the  cause,  if  a  civil  action, 
may  be  put  to  the  foot  of  the  district  by  the 
consent  of  counsel  appearing,  or  for  cause 
shown,  and  be  again  called  when  reached,  if 
the  docket  shall  be  called  a  second  time;  oth- 
erwise, the  drst  call  shall  be  peremptory;  or 
at  the  first  term  of  the  court  in  the  year,  it 
may,  by  consent  of  the  court,  be  put  to  the 
foot  of  the  docket.  If  no  counsel  appear  for 
either  party  at  the  first  call,  it  will  be  put  to 
the  end  of  the  district  unless  a  printed  brief 
is  filed  by  one  of  the  parties,  and,  if  none  ap- 
pear at  the  second  call,  it  will  be  continued 
unless  the  court  shall  otherwise  direct.  The 
appeals  in  criminal  actions  will  be  called  per- 
emptorily for  argument  on  the  first  call  of 
the  docket,  unless  for  good  cause  assigned. 

10.  Submission  on  Printed  Argument. 
When,  by  consent  of  counsel,  it  is  desired  to 
submit  a  case  without  oral  argument,  the 
court  will  receive  printed  arguments,  without 
regard  to  the  number  of  the  case  on  docket, 
or  date  of  docketing  appeal.  Such  consent 
must  be  signed  by  counsel  of  both  parties 
and  filed,  and  the  clerk  shall  make  a  note 
thereof  on  the  docket,  but  the  court,  notwith- 
standing, can  direct  an  oral  argument  to  be 
made  if  it  shall  deem  best. 

11.  If  Orally  Argued.  When  the  case  Is 
argued  orally  on  the  regular  call  of  the  dock- 
et in  behalf  of  only  one  of  the  parties,  no 
printed  argument  for  the  other  party  will  be 
received,  unless  it  is  filed  before  the  oral  ar- 
gument begins.  No  brief  or  argument  will 
be  received  after  a  case  has  been  argued  or 
submitted,  except  upon  leave  granted  in  open 
court,  after  notice  to  opposing  counsel. 

12.  If  Brief  Filedhy  Either  PaHy.  When 
a  case  is  reached  on  the  regular  call  of  the 
docket,  and  a  printed  brief  or  argument  shall 
be  filed  for  either  party,  the  case  shall  stand 
on  the  same  footing  as  if  there  were  an  appear- 
ance by  counsel. 

18.  Cases  Heard  Out  of  Their  Order.  In 
cases  where  the  state  Is  concerned,  involving 
or  affecting  some  matter  of  general  public 
interest,  the  court  may,  upon  motion  of  the 
attorney  general,  assign  an  earlier  place  in 
the  calendar,  or  fix  a  day  for  the  argument 
thereof,  which  shall  take  precedence  of  other 
business.  And  the  court,  at  the  instance  of 
a  party  to  a  cause  that  directly  Involves  the 
right  to  a  public  office,  or  at  the  instance  of 
a  party  arrested  in  a  civil  action  who  is  in 
jail  by  reason  of  inability  tg  give  bond  or 


from  refusal  of  the  court  to  discharge  him, 
may  make  the  like  assignment  in  respect  to 
it.    {As  amended  1891.] 

14.  Cases  Heard  Together.  Two  or  more 
cases  involving  the  same  question  may,  by 
leave  to  the  court,  be  heard  together,  but 
they  must  be  argued  as  one  case;  the  court 
directing,  when  the  counsel  disagree,  the 
course  of  the  argument. 

When  Dismissed. 

15.  If  Appeal  not  Prosecuted.  Cases  not 
prosecuted  for  two  terms  shall,  when  reached 
in  order  after  the  second  term,  be  dismissed 
at  the  cost  of  the  appellant,  unless  the  same, 
for  sufficient  cause,  fthall  be  continued.  When 
so  dismissed,  the  appellant  may,  at  any  time 
thereafter,  not  later  than  during  the  week  al- 
lotted to  the  district  to  which  it  belongs  at 
the  next  succeeding  term,  ;'DOve  to  have  the 
same  reinstated,  on  notice  to  the  appellee, 
and  showing  sufficient  cause. 

Brantly  v.  Jordan,  98  N.  C.  !t91;  Wiseman  v. 
Commissioners,  104  N.  C.  330, 10  S.  E.  Rep.  481 ; 
Bryan  7.  JUoriDg*,  99  N.  C  16,  6  B.  E.  Rep.  T39. 

16.  Motion  to  Dismiss.  A  motion  to  dis- 
miss an  appeal  for  non-compliance  with  the 
requirements  of  the  statute  in  perfecting  an 
appeal  must  be  made  at  or  before  entering 
upon  the  trial  of  the  appeal  upon  its  merits, 
and  such  motion  will  be  allowed  unless  such 
compliance  be  shown  in  the  record,  or  a 
waiver  thereof  appear  therein,  or  such  cono- 
pliance  is  dispensed  with  by  a  writing,  signed 
by  the  appellee  or  his  counsel,  to  that  effect, 
or  unless  the  court  shall  allow  appropriate 
amendments. 

Hutchison  v.  Rumfelt,  83  N.  C.  425;  Barbee  v. 
Green,  91  N.  O.  158;  Rose  v.  Baker,  99  N.  C.  328, 
5S.  E.  Rep.  919;  Walker  T.  Soott,  108  N.  C.  487,  9 
B.  E.  Rep.  488;  Hughes  v.  Boone,  100  N.  C.  847,  5 
S.  E.  Rep.  198;  Cross  v.  WilUama,  91 N.  C.  490. 

17.  Dismissed  by  Appellee.    If  the  appel- 
lant in  a  civil  action  shall  fail  to  bring  up 
and  file  a  transcript  of  the  record  before  the 
call  of  causes  from  the  district  from  which  it 
comes  is  concluded,  during  the  week  appro- 
priated to  the  district,  at  a  term  of  this  court 
in  which  such  transcript  is  required  to   be 
filed,  the  appellee,  on  exhibiting  the  certiQ- 
cate  of  the  clerk  of  the  court  from  which  the 
appeal  comes,  showing  the  names  of  the  par- 
ties thereto,  the  time  when  the  judgment  and 
appeal  were  taken,  the  name  of  the  appellant, 
and  the  date  of  the  settling  of  the  case  on  ap- 
peal, if  any  has  been  filed,  and  filing   said 
certificate  or  a  certified  transcript  of  the  rec- 
ord in  this  court,  may  move  to  have  the  ap- 
peal docketed   and  dismissed  at  appellant's 
cost,  with  leave  to  the  appellant,  during  the 
term,  and  after  notice  to  the  appellee,  to  ap- 
ply for  the  redocketing  of  the  cause;  and  if 
an  appellant  shall  fail  to  file  the  transcript  of 
the  record  of  bis  appeal  within  the  time  he 
might  do  so,  so  that  the  appeal  shall  stand 
for  argument  at  the  term  to  which  it  ia  tiiken, 
the  appellee  may  move,  daring  the  week  »». 
signed  to  the  district,  to  dismiss  the  same  as 
above  provided,  and  his  motion  shall   be  al- 
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lowed,  nnless  reason  able  excuse  for  such  fail< 
lire  shall  be  shown  within  such  time  us  the 
court  may  direct,  in  which  case  the  court 
may  deny  the  motion  and  allow  a  continu- 
ance. 

Vilson  ▼.  Seagle,  64  N.  C.  110 ;  Sever  v.  HcLaugh- 
Iln,  83  N.  C.  332 ;  Walker  r.  Scott,  108  N.  C.  487,  9 
S.  E.  Rep.  488;  104  N.  C.  481,  10  8.  E.  Rep.  523; 
Bowen  v.  Fox,  99  N.  C.  127, 5  B.  E.  Rep.  437;  Avery 
T.  Pritchard,  93  N.  C.  266. 

18.  When  Appeal*  Dismissed.  When  an 
appeal  Is  dismiMed  by  reason  of  the  failure 
of  the  appellant  to  bring  up  a  transcript  of 
the  record,  and  the  same,  or  a  certificate  for 
the  purpose,  as  allowed  by  Rule  17,  is  pro- 
cured by  appellee,  and  the  case  dismissed,  no 
order  shall  be  made  setting  aside  the  dismissal 
or  allowing  the  appeal  to  be  reinstated,  even 
though  the  appellant  may  be  otherwise  enti- 
tled to  such  order,  until  the  appellant  shall 
have  paid,  or  offered  to  pay,  the  costs  of  the 
appellee  in  procuring  the  transcript  of  the 
lecord,  or  proper  certificate,  and  in  causing 
the  same  to  be  dociceted. 

Tbanscrifts. 

19.  Transcript  of  the  Record.  (1)  The 
teconl: — In  every  record  of  an  action  brought 
to  this  court,  the  proceedings  shall  be  set 
forth  in  the  order  of  time  in  which  they  oc- 
curred, and  the  several  processes,  or  orders, 
etc.,  shall  be  arranged  to  follow  each  other 
in  the  order  the  same  took  place,  when  prac- 
ticable. 

Perrr  V.  Adama,  96  N.  C.  847,  8  B.  E.  Rep.  659. 

(2)  Pages  numbered: — The  pages  of  the 
record  shall  be  numbered,  and  there  shall  be 
written,  on  the  margin  of  each,  a  brief  state- 
ment of  the  subject-matter  contained  therein. 

(3)  Index : — On  some  paper  attached  to  the 
record,  there  shall  bean  index  thereto,  in  the 
following,  or  some  equivalent,  form. 

Summona — Date page  1 

Complaint— First  cause  of  action ^   'i 

"  Second  cause  of  action **    8 

Affidavit  for  attachment,  etc "4 

20.  Inst^ficient  Transcript.  If  any  cause 
shall  be  brought  on  for  argument,  and  the 
above  regulations  shall  not  have  been  com- 
plied with,  the  case  shall  be  put  to  the  foot 
of  the  district,  or  the  foot  of  the  docket,  or 
continued,  as  may  be  proper,  and  it  shall  be 
referred  to  the  clerk,  or  some  other  person, 
to  put  the  record  in  the  prescribed  shape,  for 
which  an  allowance  of  five  dollars  will  be 
made  to  him,  to  be  paid  in  each  case  by  the 
appellant,  and  execution  therefor  may  imme- 
diately issue. 

OoTdon  V.  Sanderson,  88  N.  C.  1  j  Howell  v.  Ray, 
Id.  558;  State  v.  Jones,  88  N.  C.  691;  Ureen  v.  Col- 
lins, 6  bed.  189. 

21.  Marginal  Riferertces.  A  case  will 
Dot  be  heard  until  there  shall  be  put  in  the 
margin  of  the  record,  as  required  in  the  next 
preceding  paragraph,  brief  references  to  such 
parts  of  the  text  as  are  necessary  to  be  con- 
sidered in  a  decision  of  a  case. 

22.  Of  Unnecessary  SecordSt  The  cost 
of  copies  of  unnecessary  and  irrelevant  testi- 


mony, or  of  irrelevant  matter  about  the  ap* 
peal  not  needed  to  explain  the  exceptions  or 
errors  assigned,  and  not  constituting  a  part 
of  the  record  of  the  action  of  the  court  taken 
during  the  progress  of  the  cause,  shall,  in  all 
cases,  be  charged  to  the  appellant,  unless  it 
appears  that  they  were  sent  up  by  the  ap- 
pellee, in  which  case  the  cost  shall  be  taxed 
against  him. 

Grant  v.  Reese,  88  N.  C.  72 ;  Clayton  v.  Johns- 
ton, Id.  423;  Tobacco  Co.  v.  McElwee,  96  N.  0.  71, 
1  S.  E.  Rep.  676. 

Pleadings. 

23.  Memoranda  of  ,  Memoranda  of  plead- 
ings will  not  be  received  or  recognized  in  the 
supreme  court  as  pleadings,  even  by  consent 
of  counsel,  but  the  same  will  be  treated  as 
frivolous  and  impertinent. 

24.  Assigning  Two  or  More  Causes  of  Ac- 
tion. Every  pleadi  ng  containing  two  or  more 
causes  of  action  shiill,  in  each,  set  out  ail  the 
facts  upon  which  it  rests,  and  shall  not,  by 
reference  to  others,  incorporate  in  itself  any 
of  the  allegations  in  them,  except  that  ex- 
hibits, by  marks  or  numbers,  may  be  referred 
to  without  reciting  their  contents  when  at- 
tached thereto. 

25.  When  Scandalous.  Pleadings  contain- 
ing scandalous  or  impertinent  matter  will,  in 
a  plain  case,  be  ordered  by  the  court  to  be 
stricken  from  the  record  or  reformed,  and  for 
this  purpose  the  court  may  refer  it  to  the 
clerk  or  some  member  of  the  bar  to  examine 
and  report  the  character  of  the  stime. 

"i^.  Amendments.  Thecourt  may  "amend 
any  process,  pleading,  or  proceeding,  either 
in  form  or  substance,  for  the  purpose  of  fur- 
thering justice,  on  such  terms  as  shall  be 
deemed  just,  at  any  time  before  final  judg- 
ment, or  may  make  proper  parties  to  any  case, 
where  the  court  may  deem  it  necessary  and 
proper  for  the  purpose  of  justice,  and  on 
such  terms  as  the  court  may  prescribe." 
Code,  §  965. 

Exceptions. 

27.  Bow  Assigned.  Every  appellant  shall 
set  out  in  his  statement  of  case  served  on  ap- 
peal his  exceptions  to  the  proceedings,  rul- 
ings, or  judgment  of  the  court,  briefly  and 
clearly  stated  and  numbered.  If  there  be  no 
case  settled,  then,  within  ten  days  next  after 
the  end  of  the  term  at  which  the  judgment  is 
rendered  from  which  an  appeal  shall  be  taken, 
or  in  case  of  a  ruling  of  the  court  at  cham- 
bers and  not  in  term-time,  within  ten  days 
after  notice  thereof,  the  appellant  shall  file 
the  said  exceptions  in  the  clerk's  ofiSce.  No 
other  exceptions  than  those  so  set  out,  or 
filed ,  and  made  part  of  the  case  or  record,  shall 
be  considered  by  this  court,  except  exceptions 
to  the  jurisdiction,  or  because  the  complaint 
does  not  state  a  cause  of  action,  or  motions 
in  arrest  for  the  insufficiency  of  an  indict- 
ment. ^ 

McDaniel  v.  Pollock,  87  N.  C.  503;  McKlnnon  v. 
Morrison,  104  N.  C.  854, 10  S.  E.  Rep.  518,  and  cases 
there  cited;  Thornton  v.  Brady,  100  N.  C.  38,  5  a 
£.  Rep.  810;  Davenport  v.  Leary,  96  N.  C.  203. 
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FBTirrme  Becorm. 

28.  What  to  he  Printed.  Fifteen  copies 
of  s<>  raucli  and  such  parts  of  the  record  as 
miiy  be  necessary  to  a  proper  understanding 
of  the  exceptions  and  grounds  of  error  as- 
signed, as  appear  in  the  record  in  each  civil 
action,  shall  be  printed. 

Smith  V.  Flte,  98  N.  C.  517,  4  S.  E.  Rap.  303; 
Renoher  r.  Anderson,  98  N.  C.  105;  Witt  v.  Long, 
Id.  388. 

29.  How  Detignated.  The  counsel  for  the 
appellant  shall  designate  such  parts  of  the 
record  as  are  required  to  be  printed  and  have 
the  same  copied  for  the  printer;  if  he  shall 
fail  to  do  so,  the  clerk  of  this  court  shall 
cause  the  same  to  be  done  at  the  appellant's 
cost;  and  such  printed  matter  shall  consist  of 
the  statement  of  the  case  on  appeal,  and  of 
the  exceptions  appearing  in  the  record  to  be 
reviewed  by  the  court;  or,  in  case  of  a  de- 
murrer, of  such  demurrer  and  the  pleadings 
to  which  it  is  entered.  This  will  not  preclude 
the  parties  in  the  argument  from  referring 
to  the  manuscript  parts  of  the  record  when- 
ever they  may  deem  it  needful  to  the  argu- 
ment, nor  from  reading  tlie  record  in  full 
when  necessary  to  the  proper  understanding 
of  the  case. 

BrigKs  V.  Jervis,  98  N.  C.  451,  4  a  B.  Rep.  681. 

30.  //  not  Printed.  If  the  record  in  an 
appeal  shall  not  be  printed,  as  required  by 
this  and  the  next  preceding  paragraph,  at  the 
time  it  shall  be  called  in  its  order  for  argu- 
ment, the  appeal  shall,  on  motion  of  the  ap- 
pellee, be  dismissed ;  but  the  court  may,  aft- 
er five  days'  notice  at  the  same  term,  for 
good  cause  shown,  reinstate  the  appeal  upon 
the  docket,  to  be  beard  at  the  next  succeed- 
ing term, like otlier appeals:  provided,  never- 
theless, that  this  and  the  next  preceding  para- 
graph shall  not  apply  to  appeals  in  criminal 
actions  or  appeals  in  forma  pauperis. 

Horton  v.  Green.  104  N.  C.  400,10  S.  E.  Rep.  470; 
Witt  V.  LoDir,  83  N.  C.  888;  Walker  v.  Scott,  102  N. 
C.  4^7,  9  S.  E.  Rep.  488. 

31.  Costs  of  Printing.  Costs  for  print- 
ing the  record  shall  be  allowed  to  the  suc- 
cessful party  in  the  case,  at  the  rate  of  sixty 
cents  per  page  of  the  size  of  the  page  in  the 
North  Carolina  Reports,  for  each  page  of  one 
copy  of  the  record  printed,  not  exceeding 
twenty  pages,  unless  otherwise  specially  al- 
lowed by  the  court,  to  be  taxed  in  the  bill  of 
costs;  and  if  the  clerk  of  this  court  shall 
prepare  the  manuscript  copy  of  the  parts  of 
the  record  to  be  printed  in  any  appeal,  he 
shall  be  allowed  ten  cents  per  copy  sheet  for 
such  service,  such  allowance  to  be  taxed  and 
paid  as  other  fees  and  charges  allowed  to  the 
clerk  by  law, 

32.  If  Record  Insufficiently  Printed.  If, 
after  a  case  shall  be  called  for  argument,  it 
shall  be  made  to  appear  to  the  court  that  it 
cannot  be  heard  intelligently  until  additional 
parts  of  the  record  be  printed,  the  court  may, 
on  motion  of  appellee's  counsel,  continue  the 
cause  to  the  end  of  the  district  to  give  appel- 
lant time  to  print  such  additional  portions. 


and  dismiss  the  appeal  if  saeh  order  be  not 
complied  with.  After  argument,  the  court 
may,  ex  mero  motu,  if  it  appear  that  required 
portions  of  the  record  have  not  been  printed, 
suspend  the  further  consideration  of  the  ques- 
tions raised  by  the  appeal,  and  cause  the  clerk 
to  notify  appellant  or  his  counsel  to  furnish 
within  a  reasonable  time  a  sufficient  sum  to 
pay  for  said  printing,  or  the  appeal  will  be 
continued  or  dismissed  at  tlie  discretion  of 
the  court. 
Bethea  v.  Byrd,  93  N.  C.  141. 

ABaUHENT. 

83.  Oral  Argument,  (1)  The  connsel  for 
the  appellant  shall  be  entitled  to  open  and 
conclude  the  argument.  (2)  The  counsel 
for  the  appellant  may  be  heard  for  one  hour 
and  a  half,  including  the  opening  argument 
and  reply.  (3)  The  counsel  for  the  appellee 
may  be  heard  one  hour  and  a  half.  (4)  Tlie 
time  occupied  in  reading  the  record  before 
the  argument  begins  shall  not  be  counted  as 
part  of  the  time  allowed  for  the  argument; 
but  this  shall  not  embrace  such  parts  of  the 
record  as  may  be  read  pending  the  argument. 
(5)  The  time  for  argument  may  be  extended 
by  the  court  in  a  case  requiring  such  exten- 
sion ;  but  application  for  such  extension  must 
be  made  liefore  the  argument  begins.  The 
court,  however,  may  direct  the  argument  of 
such  points  as  it  may  see  fit  outside  of  the 
time  limited.  (6j  Any  number  of  counsel 
may  be  heard  on  either  side  within  the  limit 
of  the  time  above  specified,  but,  if  several 
counsel  shall  be  heard,  each  must  confine 
himself  to  a  part  or  parts  of  the  subject-mat- 
ter involved  in  the  exceptions  not  discussed 
by  his  associate  counsel,  unless  directed  other* 
wise  by  the  court,  so  as  to  avoid  tedious  and 
useless  reptition. 

34.  Printed  Argument  or  Bri^s.  When 
the  cause  is  submitted  on  printed  argument 
under  Rule  10,  or  a  brief  is  filed,  whether 
counsel  appear  or  not,  such  brief  or  argu- 
ment, if  of  appellant,  f  hall  set  forth  a  brief 
statement  of  the  case,  embracing  so  much 
and  such  parts  of  the  record  as  may  be  nec- 
essary to  understand  the  case;  the  several 
grounds  of  exceptions  and  assignments  of 
error  relied  upon  by  the  appellant;  the  au- 
thorities relied  upon  classified  under  each  as- 
signment; and,  if  statutes  are  material,  the 
same  shall  be  cited  by  the  book,  chapter,  and 
section ;  but  this  shall  not  be  understood  to 
prevent  the  citation  of  other  authorities  in 
the  argument. 

35.  Copies  of  Brt^tohe  Furnished.  Fif- 
teen copies  shall  be  delivered  to  the  clerk  of 
the  court,  one  of  which  shall  be  Sled  with 
the  transcript  of  the  record,  one  handed  to 
each  of  the  justices  at  the  time  the  argument 
shall  begin,  one  to  the  reporter,,  and  one  to 
the  opposing  counsel,  when  he  shall  call  for 
the  same. 

36.  Bri^  of  Appellee.  The  appellee  shall 
file  the  same  number  of  like  briefs,  except 
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that  be  maj  omtt  the  statement  of  the  caae, 
and  it  shall  be  distributed  in  like  manner. 

37.  Coat  of  Brief:  The  actual  cost  of 
printing  his  briefs,  not  exceeding  sixty  cents 
per  piUte  of  the  size  of  the  pages  in  the  North 
Carolina  Reports,  and  not  exceeding  ten 
pages,  shall  be  allowed  to  the  successful  par- 
ty, to  be  taxed  in  the  bill  of  costs. 

88.  ReargwMni.  The  court  will,  of  its 
own  motion,  direct  a  reargument  before  de- 
ciding any  case,  if,  in  its  judgment,  it  is  de- 
sirable. 

Lenoir  ▼.  Mining  Co.,  104  N.  C.  «»,  10  a  E. 
Bei>.S3&. 

39.  Agreement  of  OovmaA.  The  court  will 
not  recognize  any  agreement  of  counsel  in 
any  case  unless  the  same  shall  appear  in  the 
tecord,  or  in  writing  Sled  in  the  cause  in  this 
court. 

McCanless  t.  Reynolds,  01  N.  C.  8M:  Short  v. 
Sparrow,  9«  N.  C.  318,  2  8.  B.  Rep.  883;  Offlcers  v. 
Bland,  91 N.  C.  Ij  Hannfacturing  Co.  v.  SlmmODS, 
97  M.  C.  S9,  I  8.  E.  Rep.  923. 

40.  Entry  of  Appearance.  An  attorney 
shall  not  be  recognized  as  appearing  in  any 
case  unless  he  shall  Brst  sign  a  printed  or 
written  request  by  him,  in  his  own  proper 
handwriting,  addressed  to  the  clerk  of  the 
court,  that  he  be  entered  as  counsel  of  rec- 
ord in  the  case  mentioned  therein,  and  sucli 
request  shall  be  attached  to,  and  iiled  with, 
the  transcript  of  the  record  in  such  caae;  and, 
upon  filing  such  request,  the  clerk  shall  en- 
ter the  name  of  s'uch  attorney,  or  he  may  en- 
ter  it  himself,  thereby  making  him  counsel 
of  record  for  the  party  he  may  designate 
tlierein.  Such  appearance  of  counsel  shall 
be  deemed  to  be  general  in  the  case,  unless 
a  different  appearance  be  indicated.  Coun- 
sel of  record  are  not  permitted  to  withdraw 
from  a  case,  except  by  leave  of  the  court. 

Walton  r.  Sugg,  PUL  (N-  C.)  08. 

Cebtiorabi  and  Supersedeas.' 

41.  When  Applied  for.  Generally,  the 
writ  of  certiorari,  as  a  substitute  for  an  ap- 
peal, must  be  applied  for  at  the  terra  of  this 
court  to  which  tlie  appeal  ought  to  have  been 
taken,  or,  if  no  appeal  lay,  then  before  or  to 
tlie  term  of  this  court  next  after  the  judg- 
ment complained  of  was  entered  in  the  su- 
perior court.  If  the  writ  shall  be  applied  for 
alter  that  term,  sufficient  cause  for  the  delay 
must  be  shown. 

State  V.  Johnston,  93  N.  C.  559;  State  v.  McDow- 
ell, Id.  541;  SUte  V.  »loan,  97  N.  C.  499,  2  S.  E. 
Kcp,  866;  Porter  v.  Railroad  Co.,  97  N.  C.  63,  2  S. 
K.  Kep.  SaO;  Mayo  t.  Leggett,  96  N.  C.  237,  1  S.  E. 
Bcp.  028;  Briggs  v.  Jervls.  98  N.  C.  454,  4  B.  E. 
Bep.  631;  Suiter  v.  BritUe,  92  N.  C.  58. 

42.  How  Applied  for.  The  writs  of  cer- 
tiorart  and  supersedeas  shall  be  granted  only 
upon  petition  specifying  the  grounds  of  ap- 
plication therefor,  except  when  a  diminution 
of  the  record  sliall  be  suggested,  and  it  ap- 
pears upon  the  face  of  the  record  tlint  it  is 
manifestly  defective,  in  which  case  the  writ 
of  certiorari  may  be  allowed,  upon  motion 


in  writing.  In  all  other  cases,  the  adverse 
party  may  answer  the  petition.  The  petition 
and  answer  must  be  verified,  and  the  appli- 
cation sliall  be  heard  upon  the  petition,  an- 
swer, afiBdavit,  and  such  other  evidence  as 
may  be  pertinent. 

Spence  v.  Tapscott,  92  N.  C.  576:  Bryan  v.  Mor- 
iDg,  99  N.  C.  16,  5  S.  B.  Rep.  739 ;  Ware  v.  Nisbet, 
93  N.  C.  202;  WUllamaon  v.  Boy  kin,  99  N.  C.  238, 
5  8.  E.  Rep.  378;  Briggs  T.  Jervis,  98  N.  C.  454, 
4  S.  E.  Rep.  081. 

43.  Notice  of.  Ko  such  petition  or  motion 
in  the  application  shall  be  heard  unless  the 
petitioner  shall  have  given  the  adverse  party 
ten  days'  notice,  in  writing,  of  the  same; 
but  the  court  may,  for  just  cause  shown, 
shorten  the  time  of  such  notice. 

Additionai.  Issues. 

44.  If  Other  Tssues  Necessary.  If,  pend- 
ing the  consideration  of  an  appeal,  the  su- 
preme court  sliall  consider  the  trial  of  one  or 
more  issues  of  fact  necessary  to  a  proper  de- 
cision of  the  case  upon  its  merits,  such  issues 
shall  be  made  up  under  the  direction  of  the 
court  and  certified  to  the  supreme  court  for 
trial,  and  the  case  will  be  retained  fur  the 
purpose. 

Motions. 

45.  In  Writing.  All  motions  made  to 
the  court  shall  be  reduced  to  writing,  an^t 
shall  contain  a  brief  statement  of  the  facts 
on  which  they  are  founded,  and  the  purpose 
of  the  same.  Such  motion,  not  leading  to 
debate,  nor  followed  Ijy  voluminous  evidence, 
may  be  made  at  the  opening  of  the  sessions 
of  the  court. 

McCoy  V.  Laasltar,  94  N.  C.  181. 

Abatement  and  Revi^ob. 

46.  Death  of  Party,  Whenever,  pending 
an  appeal  in  this  court,  either  party  shall 
die,  the  proper  representatives  in  the  person- 
alty or  realty  of  the  deceased  party,  accord- 
ing to  the  nature  of  the  case,  may  volunta- 
rily come  in,  and.  on  motion,  be  admitted  to 
become  parties  to  the  action,  and  thereupon 
the  appeal  shall  be  heard  and  determined  as 
in  other  cases,  and,  if  such  representatives 
shall  not  so  voluntarily  become  parties,  then 
the  opposing  party  may  suggest  the  death 
upon  the  record,  and  thereupon,  on  motion, 
obtain  an  order  tliat,  unless  sucli  representa- 
tives shall  become  parties  within  the  Urat 
five  days  of  the  ensuing  term,  the  party  mov- 
ing for  such  order  shall  be  entitled  to  have 
the  appeal  dismissed;  or,  if  the  party  moving 
shall  be  the  appellant,  he  shall  be  entitled  to 
have  the  appeal  heard  and  determined,  ac- 
cording to  the  course  of  the  court:  provided, 
such  order  shall  be  served  upon  the  opposing 
party. 

^1 .  When  Appeal  Abates.  When  the  death 
of  a  party  is  suggested,  and  the  proper  repre- 
sentatives of  the  deceased  fail  to  appear  by 
the  hfth  day  of  the  term  next  succeeding 
such  suggestion,  and  no  action  shall  be  taken 
by  the  opposing  party  within  the  time  to 
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compel  their  appearance,  the  appeal  shall 
abate,  unless  otherwise  ordered. 

Opinions. 

48.  When  Certified  Dot/m.  "The  clerk 
shall,  on  the  first  Monday  in  each  month, 
transmit,  by  some  safe  hand,  or  by  mail,  to 
the  clerks  of  the  superior  courts,  certificates 
of  the  decisions  of  the  supreme  court,  which 
shall  liave  been  on  file  ten  days,  in  cases  sent 
from  said  court."    Acts  1S87,  o.  41. 

Thb  Judohent  Docket. 

49.  How  Kept.  The  judgment  docket  of 
this  court  shall  contain  an  alphabetical  index 
of  the  names  of  the  parties  in  favor  of  whom 
and  against  whom  each  judgment  was  en- 
tered. On  this  docket  the  clerk  of  the  court 
will  enter  a  brief  memorandum  of  every  final 
judgment  affecting  the  right  to  real  property, 
and  of  every  judgment  requiring,  in  whole 
or  in  part,  tlie  payment  of  money,  statmg  the 
names  of  the  parties,  the  term  at  which  such 
judgment  was  entered,  its  number  on  the 
docket  of  the  court;  and,  when  it  shall,  ap- 
pear from  the  return  on  an  execution,  or 
from  an  order  for  an  entry  of  satisfaction  by 
this  court,  tliat  the  judgment  has  been  satis- 
fied, in  whole  or  in  part,  the  clerk,  at  the  re- 
quest of  any  one  interested  in  such  entry, 
and  on  payment  of  the  lawful  fee,  shall  make 
a  memorandum  of  such  satisfaction,  whether 
in  whole  or  in  part,  and  refer  briefly  to  the 
evidence  of  it. 

Executions. 

50.  Teste  of  Executions.  When  an  ap- 
peal shall  be  taken  after  the  commencement 
of  a  term  of  this  court,  the  judgment  and 
teste  of  the  execution  shall  have  effect  from 
the  time  of  the  filing  of  the  appeal. 

51.  Issuing  and  Return  of.  Executions 
issuing  from  this  court  may  be  directed  to 
the  proper  officers  of  any  county  in  the  state. 
At  the  request  of  a  party  in  whose  favor  exe- 
cution is  to  be  issued,  it  may  be  made  re- 
turnable on  any  specified  day  after  the  com- 
mencement of  the  term  of  this  court  next  en- 
suing its  teste.  In  the  absence  of  such  re- 
quest, the  clerk  shall,  within  thirty  days 
after  the  certificate  of  opinion  is  sent  down, 
issue  such  execution  to  the  county  from 
which  the  cause  came,  making  it  returnable 
on  tlie  first  day  of  the  next  ensuing  term. 
The  execution  may,  when  the  party  in  whose 
favor  judgment  is  rendered  shall  direct,  be 
made  returnable  to  the  term  of  the  superior 
court  of  said  county  held  next  after  the  date 
of  its  issue,  and  thereafter  successive  execu- 
tions will  only  be  issued  from  said  superior 
court,  and  when  satisfied  the  fact  shall  be 
certified  to  this  court,  to  the  end  that  an  en- 
try to  this  effect  be  made  here. 

Petition  to  Rehear. 

52.  When  Filed.  A  petition  to  rehear 
may  be  filed  at  the  same  term  or  during  the 
vacation  succeeding  the  term  of  the  court  at 


which  the  judgment  was  rendered,  or  within 
twenty  days  after  the  commencement  of  the 
succeeding  term;  and,  upon  filing  of  such 
petition,  the  chief  justice,  or  either  of  the 
associate  justices,  may,  upon  such  terms  as 
he  sees  fit,  make  an  order  restraining  the  is- 
suing, of  an  execution,  or  the  collection  and 
payment  of  the  same,  until  the  next  term  of 
said  court,  or  until  the  petition  to  rehear 
shall  have  been  determined. 

Watson  V.  Dodd,  73  N.  C.  840;  Hicks  v.  Skinner, 
Id.  1;  Haywood  v.  Daves,  81  N.  O.  8;  Devereux  v. 
Devereux,  Id.  12;  Smith  v.  Lyon,  82  N.  C.  3:  Earp 
V.  Richardson,  8L  N.  C.  5;  Williams  v.  Williams, 
n  N.  C.  216;  Etheridge  v.  Vemoy,  Id.  184;  Grant 
V.  Bd wards,  90  N.  C.  81;  Neal  v.  Cowles,  TIN.  C. 
286. 

58.  What  to  Contain.  The  petition  must 
assign  the  alleged  error  of  law  complained  of; 
or  tlie  matter  overlooked ;  or  the  newiy-dis- 
covered  evidence;  and  that  the  judgment 
complained  of  has  been  performed  or  secured. 
Such  petition  shall  be  accompanied  with  the 
certificate  of  at  least  two  members  of  the  bar, 
who  liave  no  interest  in  the  subject-matter, 
and  have  never  been  of  counsel  for  either 
party  to  the  suit,  that  they  have  carefully  ex- 
amined the  case  and  the  law  bearing  upon  the 
same,  and  the  authorities  cited  in  the  opin- 
ion, and  that,  and  their  opinion,  the  decision 
is  erroneous,  and  in  what  respect  it  is  erro- 
neous. The  petition  shall  be  sent  to  the 
clerk  of  tliis  court,  who  shall  indorse  thereon 
the  time  when  it  was  received,  and  deliver 
the  same  to  the  justice  designated  by  the  pe- 
titioner; but  the  petition  shall  not  be  filed 
until  he  or  one  of  his  associate  justices  shall 
indorse  thereon  that  the  case  is  a  proper  one 
to  be  reheard;  and  notice  of  the  action  had 
shall  be  given  to  the  petitioner  by  the  clerk  of 
this  court.  The  rehearing  may  be  granted  as 
to  the  whole  case,  or  restricted  to  specified 
points,  as  may  be  directed  by  the  justice  who 
grants  the  application.  [Amended  February 
Term,  1891.] 

Wilson  v.  Lineberger,  90  N.  C.  180 ;  Lockhart  v. 
Bell,  Id.  499;  Strickland  v.  Drauerhan,  91  N.  C.  108; 
White  V.  Jones,  92  N.  C.  38S ;  Weathersbee  v.  Far- 
rar,  98  N.  C.  25.5,  8  8.  E.  Rep.  4S2;  Dupvee  v.  In- 
surance Co.,  98  N.  C.  237;  Hannon  v.  Grizzard,  99 
N.  C.  161,  6  S.  B.  Rep.  93. 

54.  Notice  of.  Before  applying  for  an  or- 
der to  restrain  the  issuing  of  an  execution,  or 
the  collection  and  payment  of  tlie  same, writ- 
ten notice  must  l>e  given  the  adverse  party 
of  the  intended  motion,  as  prescribed  bylaw» 
and  also  of  the  proposed  applicatiun  for  a  re- 
hearing of  the  case,  with  a  copy  of  the  peti- 
tion therefor.  The  court,  may,  however, 
grant  a  temporary  restraining  order  without 
notice. 

Clerks  and  Commissionebs. 

55.  Report  in  Hand  of.  The  clerk  and 
every  commissioner  of  this  court  who,  by  vir- 
tue or  color  of  any  order,  judgment,  or  decree 
of  the  supreme  court  in  any  action  or  matter 
pending  therein,  has  received,  or  shall  receive, 
any  money  or  security  for  money,  to  be  kept 
or  invested  for  the  benefit  of  any  parly  to 
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iuch  action  or  matter,  or  of  any  other  person, 
thall,  at  the  term  of  said  court  held  next  aft- 
er the  first  day  of  January  in  each  year,  re- 
port to  the  court  a  statement  of  said  fund, 
letting  forth  the  title  and  number  of  the  ac- 
tion or  matter,  the  term  of  the  court  at  which 
the  order  or  orders  ander  which  the  cleric  or 
Bucb  commissioner  professes  to  act  was  made; 
tbe  amount  and  character  of  the  investment, 
and  the  security  for  the  same,  and  his  opin- 
ion as  to  the  suflSciency  of  such  security.  In 
eve-y  subsequent  report,  he  shall  state  the 
condition  of  the  fund,  and  any  change  mad6 
in  the  amountor  character  of  the  investment, 
and  every  payment  made  to  any  person  en- 
titled tliereto. 

56.  Heport  Recorded.  Tbe  reports  re- 
quired by  the  preceding  paragraph  shall  be 
examined  by  the  court,  or  some  member 
thereof,  and,  with  their  or  his  approval  in- 
dorsed, shall  be  recorded  in  a  well-bound 
book  kept  for  the  purposes  in  the  oflSce  of  the 
clerk  of  the  supreme  court,  entitled  "Record 
of  Funds, "  and  the  cost  of  recording  the  same 
shall  be  allowed  by  the  court  and  paid  out  of 
the  fund.  The  report  shall  be  filed  among 
the  papers  of  the  action  or  matter  to  which 
the  fund  belongs. 

Books. 

57.  Books  Taken  Out.    A  book  belonging 

to  tbp  supreme  court  library  shall  not  be  taken 

therefrom  except  into  the   supreme   court 

chaiuber,  unless  by  the  justice  of  the  court. 


the  governor,  the  attorney  general,  or  the 
head  of  some  department  of  tlie  executive 
branch  of  the  state  government,  without  the 
special  permission  of  the  marshal  of  the  court, 
and  then  only  upon  the  application  in  writ- 
ing of  a  judge  of  a  superior  court  holding 
conrt  or  hearing  some  matter  in  the  city  of 
Raleigh,  the  president  of  the  senate,  the 
speaker  of  the  house  of  representatives,  or 
the  chairman  of  the  several  committees  of 
tbe  general  assembly;  and  in  such  case  the 
marshal  shall  enter,  in  a  book  kept  for  the 
purpose,  the  nameof  the  officer  requiring  the 
same,  the  name  and  number  of  the  volume 
taken,  when  taken  and  when  returned. 

.  CI.ERK. 

58.  Minute  Book.  In  addition  to  the  rec- 
ords now  kept  by  the  clerk,  he  shall  keep  a 
permanent  minute  book  containing  a  brief 
summary  of  the  proceedings  of  this  court  in 
each  appeal  disposed  of. 

LiBRAKIAN. 

59.  Reports  by  Him.  The  librarian  shall 
keep  a  correct  catalogue  of  all  books,  peri- 
odicals, and  pamphlets  in  the  library  of  the 
supreme  couit,  and  report  to  the  court  on 
the  first  day  of  the  spring  term  of  eacn  year 
what  books  have  been  added,  during  the  year 
next  preceding  his  report,  to  the  library  by 
purchase  or  otherwise. 

Revised  and  adopted  at  fall  term,  1S89. 
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1.  Entries  on  Reoordn.  _  No  entry  shall  be 
made  on  the  records  of  tHe  superior  courts 
(the  summons  docket  excepted)  by  any  other 
person  than  the  clerk,  bis  regular  deputy,  or 
some  person  so  directed  by  the  presiding 
judge,  or  the  judge  himself. 

2.  Surety  on  Prosecution  Bond  and  Bail. 
Ko  person  who  is  bail  in  any  action  or  pro- 
ceeding, either  civil  or  criminal,  or  who  is 
security  for  the  prosecution  of  any  suit,  or 
upon  appeal  from  a  justice  of  the  peace,  or  is 
security  in  any  undertaking  to  be  affected  by 
the  result  of  the  trial  of  the  action,  shall  ap- 
pear MS  counsel  or  attorney  in  the  same  cause. 
And  it  shall  be  the  duty  of  the  clerks  of  the 
several  superior  courts  to  state,  in  the  docket 
for  the  court,  the  names  of  the  bail,  if  any, 
and  security  for  the  prosecution  in  each  case, 
or  upon  appeal  from  a  justice  of  the  peace. 

3.  Opening  and  Conclusion.  In  all  cases, 
civil  and  criminal,  when  no  evidence  is  in- 
troduced by  the  defendant,  the  right  of  reply 
and  conclusion  shall  belong  to  bis  counsel. 

4.  Examination  of  Witnesses.  When 
several  counsel  are  employed  on  the  same 
side,  the  examination  or  cross-examination 
of  each  witness  shall  be  conducted  by  one 
counsel;  but  the  counsel  may  change  with 
each  successive  witness,  or,  with  leave  of 
the  court,  in  a  prolonged  examination  of  a 
single  witness.  When  a  witness  is  sworn 
and  offered,  or  when  testimony  is  proposed 
to  be  elicited,  to  which  objection  is  made  by 
counsel  of  the  opposing  party,  the  counsel  so 
offering  shall  state  for  what  purpose  the  wit- 
ness, or  the  evidence  to  be  elicited,  is  offered; 
whereupon  the  counsel  objecting  shall  state 
his  objections,  and  be  heard  in  support  there- 
of, and  the  counsel  so  offering  shall  be  heard 
in  support  of  the  competency  of  the  witness, 
and  of  the  proposed  evidence  in  conclusion, 
and  the  argument  shall  proceed  no  further, 
unless  by  Sftecial  leave  of  the  court. 

Olive  V.  Olive,  95  N.  C.  485 ;  Dupree  v.  Insurance 
Co.,  93  N.  C.  237. 

5.  Motion  for  Continuance.  When  a 
party  in  a  civil  suit  moves  for  a  continuance 
on  account  of  absent  testimony,  such  party 
shall  state,  in  a  written  affidavit,  the  nature 
of  such  testimony,  and  what  he  expects  to 


prove  by  it,  and  the  motion  shall  be  decided 

witlioutdebate,  unless  permitted  by  the  court. 

(The  above  rules  substantially  prescribed 

by  the  supreme  court  at  January  term,  1815.) 

6.  Decision  on  Right  to  Conclude  not 
Appealable.  In  any  case,  where  a  question 
shall  arise  as  to  whether  the  counsel  for  the 
plaintiff  or  the  counsel  for  the  defendant  shall 
have  the  reply  and  the  conclusion  of  the  ar- 
gument, except  in  the  cases  mentioned  in 
Uule  3,  the  court  shall  decide  who  is  so  en- 
titled, and  its  decision  shall  be  final,  and  not 
reviewable. 

Brooks  V.  Brooks,  90  N.  C.  143;  Cheek  y.  Wat- 
son, Id.  80i;  Austin  v.  Secrest,  91  N.  C.  314. 

7.  Issues.  Issues  shall  be  made  up  aa  pro- 
vided and  directed  in  the  Code,  §§  395,  396. 

Wright  V.  Cain,  98  N.  C.  396;  McDonald  v.  Car- 
son, 94  N.  C.  497;  Carpenter  v.  Tnuker,  98  N.  C. 
816,  8  a.  B.  Rep.  881;  Silver  VaL  Uin.  Co.  v.  Bal- 
timore Gkdd,  eta,  Co.,  99  N.  C.  445, «  S.  E.  Rep.  735 ; 
Davidson  v.  OiSord,  100  N.  C.  18,  6  B.  K  Rep.  718. 

8.  Judgments.  Jadgments  shall  be  dock- 
eted  as  provided  and  directed  in  the  Code,  § 
433. 

9.  Transcript  of  Judgments.  Clerks  of 
the  superior  courts  shall  not  make  out  tran- 
scripts of  the  original  judgment  docket,  to  be 
docki'ted  in  another  county,  until  after  the 
expiration  of  the  term  of  the  court  at  which 
such  judgments  were  rendered. 

Norwood  V.  Tltorp,  64  N.  C.  683;  Farley  y.  Ijea, 
4  Dev.  &  B.  169. 

10.  Docketing  Magintrates^  Judgments. 
Judgments  rendered  by  a  justice  of  the  peace 
upon  a  summons  issued  and  returnable  on 
the  same  day  as  the  cases  are  successively 
reached  and  passed  on,  without  continuance 
as  to  any,  shall  stand  upon  the  same  footing, 
and  transcripts  for  docketing  in  the  superior 
court  shall  be  furnished  to  applicants  at  the 
same  time  after  such  rendition  of  judgment, 
and,  if  delivered  to  the  clerk  of  such  court  on 
the  same  day,  shall  create  liens  on  real  estate, 
and  have  no  priority  or  precedence  the  one 
over  the  other,  if  all  are,  or  shall  be,  entered 
within  ten  days  after  such  delivery  to  said 
clerk. 

11.  Transcript  on  Appeal  to  Supreme 
Court.  In  every  case  of  appeal  to  the  su- 
preme court,  or  in  which  a  case  is  taken  to 
the  supreme  court  by  means  of  the  writ  of 

(xii) 


Digitized  by 


Google 


COUBT  RULES. 


xiU 


ttrtUnari  as  a  snbstitnte  for  an  appeal,  it 
■hall  be  the  duty  of  the  clerk  of  the  superior 
eourt,  tn  preparing  the  transcript  of  the  rec- 
ord for  the  Btipreme  court,  to  set  forth  the 
proceedings  in  the  action  in  the  order  of 
time  in  which  they  occurred,  and  the  several 
processes,  or  orders,  and  they  shall  be  ar- 
ranged to  follow  each  other  in  order  as  nearly 
■8  practicable.  The  pages  of  the  transcript 
shall  be  plainly  numbered,  and  there  shall  be 
written  on  the  margin  of.  each  a  brief  state- 
ment of  the  subject-matter,  opposite  to  the 
same.  On  some  paper  attached  to  the  tran- 
script of  the  record,  there  shall  be  an  index 
to  the  record  in  the  following,  or  some  equiv- 
alent, form: 

Summona — Date Paget 

Complaint— First  canae  of  aotton *~   8 

Complaint— Second  oauae  of  action *'   8 

Affldayit  for  attachment. **    4 

— and  so  on  to  the  end. 

12.  Trantertpt*  on  Appeal — When  Bent 
Vp.  Transcripts  on  appeal  to  the  supreme 
court  shall  be  forwHrded  to  that  court  in 
twenty  days  after  the  case  agreed  or  case 
settled  by  the  judge  is  filed  In  office  of  clerk 
of  the  superior  court. 

Code,  f  iifil;  Walker  T.  Boott,  IM  N.  C.  481, 10  & 
E.  Rep.  eiiS. 

13.  Reports  of  Clerks  and  Commission- 
ers. Every  clerk  of  superior  court,  and  every 
commissioner  appointed  by  such  court,  who, 
by  virtue  or  color  of  any  order,  judgment,  or 
decree  of  the  court  in  any  action  or  proceed- 
ings pending  in  it,  has  received  or  shall  re- 
ceive any  money  or  security  for  money,  to  be 
kept  or  invested  for  the  benefit  of  any  party 
to  such  action,  or  of  any  other  person,  shall, 
at  the  term  of  such  court  held  on  or  next 
after  the  first  day  of  January  in  each  year, 
report  to  the  judge  a  statement  of  said  fund, 
setting  forth  the  title  and  number  of  the  ac- 
tion, and  the  term  of  the  court  at  which  the 
order  or  orders  under  which  the  officer  pro- 
fesses to  act  were  made,  the  amount  and 
character  of  the  investment,  and  the  security 
for  the  same,  and  his  opinion  as  to  the  suffi- 
ciency of  the  security.  In  every  report,  after 
the  first,  he  shall  set  forth  any  change  made 
in  the  amount  or  character  of  tlie  investment 
since  the  last  report,  and  every  payment 
made  to  any  person  entitled  thereto.  The 
reports  required  by  the  next  preceding  para- 
graph shall  be  made  to  the  judge  of  the  su- 
perior court  holding  the  first  term  of  the  court 
in  each  and  every  year,  who  shall  examine, 
or  cause  the  same  to  be  examined,  and,  if 
found  correct,  and  so  certified  by  him,  shall 
be  entered  by  the  clerk  upon  his  book  of  ac- 
counts of  guardians  and  other  fiduciaries. 

14.  Recordari.  The  superior  court  shall 
grant  the  writ  of  recordari  only  upon  the  pe- 
tition of  the  party  applying  for  it,  specifying 
particolarly  the  grounds  of  the  application 
for  the  same.  The  petition  shall  be  verified, 
and  the  writ  may  be  granted  with  or  without 
notice;  if  with  notice,  the  petition  shall  be 
heard  upon  answer  thereto  duly  verified,  and 


upon  affidavits  and  other  evidence  offered  by 
the  parties,  and  the  decision  thereupon  shall 
be  final,  subject  to  appeal  as  in  other  cases; 
if  granted  without  notice  the  petitioner  shall 
first  give  the  undertaking'  for  costs  and  for 
the  writ  of  supersedeas,  if  prayed  for  as  re- 
quired by  the  Code,  §  545.  In  such  case,  the 
writ  shall  be  made  returnable  to  the  term  of 
the  superior  court  of  the  county  in  which  the 
judgment  or  proceedings  complained  of  were 
granted  or  had,  and  ten  days'  notice  in  writ- 
ing of  the  filing  of  the  petition  shall  be  given 
to  the  adverse  party  before  the  term  of  the 
court  to  which  the  writ  shall  be  made  return- 
able. The  defendant  in  the  petition,  at  the 
term  of  the  superior  court  to  which  the  said 
writ  is  returnable,  may  move  to  dismiss  or 
answer  the  same,  and  the  answer  shall  be 
verified.  The  court  shall  hear  the  applica- 
tion at  the  return  term  thereof, — unless,  for 
good  cause  shown,  the  hearing  shall  be  con- 
tinued,— upon  the. petition,  answer,  affida- 
vits, and  such  evidence  as  the  court  may 
deem  pertinent,  and  dismiss  the  same,  or  or- 
der the  case  to  be  placed  on  the  trial  docket 
according  to  law.  In  proper  cases  the  court 
may  grant  the  writ  of  certiorari  in  like  man- 
ner, except  that,  in  case  of  the  suggestion  of 
a  diminution  of  the  record  it  shall  manifestly 
appear  that  the  record  is  imperfect,  the  court 
may  grant  the  writ  upon  motion  in  the  cause. 

15.  Judgment — When  to  Require  Bonds 
to  be  Filed.  In  no  case  shall  the  court  make 
or  sign  any  order,  decree,  or  judgment  di- 
recting the  payment  of  any  money  or  securi- 
ties for  money  belonging  to  any  infant  or  to 
any  person,  until  it  shall  first  appear  that 
snuh  person  is  entitled  to  receive  the  same 
and  has  given  the  bonds  required  by  law  in 
that  respect,  and  such  payment  shall  be  di- 
rected only  when  such  t>ond8  as  required  by 
law  shall  have  been  given  and  accepted  by 
competent  authority. 

16.  Next  Friend — ffow  Appointed,  Id 
all  cases  where  it  Is  propoeed  that  infanta 
shall  sue  by  their  next  friend,  the  court  shall 
appoint  such  next  friend  upon  the  written 
application  of  a  reputable  disinterested  per- 
son closely  connected  with  such  infant;  but 
if  such  person  will  not  apply,  then  upon  the 
like  application  of  some  reputable  citizen,  and 
tl>e  court  shall  make  such  appointment  only 
after  due  inquiry  as  to  the  fitness  of  the  per- 
son to  be  appointed. 

Young  ▼.  Young,  91  N.  C.  869. 

17.  Guardian  ad  Litem — ffoto  Appoint- 
ed. All  motions  for  a  guardian  ad  litem 
shall  be  made  in  writing,  and  the  court  shall 
appoint  such  guardian  only  after  due  inquiry 
as  to  the  fitness  of  the  person  to  be  appoint- 
ed, and  such  guardian  must  file  an  answer  in 
every  case. 

Hoore  v.  Gidney,  75  N.  C.  84. 

18.  Cases  Put  at  Foot  of  Docket.  All 
civil  actions  that  have  been  at  issue  for  two 
years,  and  that  may  be  continued,  by  consent, 
at  any  term,  will  be  placed  at  the  end  of  the 
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docket  for  the  next  term  in  their  relative  or- 
der upon  the  docket.  Wlien  the  continuance 
shall  be  ordered,  and  when  a  civil  action 
shall  be  continued,  on  motion  of  one  of  the 
parties  the  court  may,  in  its  discretion,  order 
that  sucli  action  be  placed  at  the  end  of  the 
docket,  as  if  continued  bjr  consent. 

19.  When  Opinion  is  Certified.  When 
tlie  opinion  of  the  supreme  court  in  any 
cause  which  has  been  appealed  to  that  court 
has  been  certified  to  the  superior  court,  such 
cause  shall  stand  on  docket  in  its  regular 
order  at  the  first  term  after  receipt  of  the 
opinion  for  judgment  or  trial,  as  the  case 
may  be,  except  in  criminal  actions  in  which 
the  judgment  has  been  affirmed. 

ActR  1887,  a  10a,  S  8. 

20.  Calendar.  When  a  calendar  of  civil 
actions  shall  be  made  under  the  supervision 
of  the  court,  or  by  a  committee  of  attorneys 
under  the  order  of  the  court,  or  by  consent 
of  the  court,  unless  cause  be  shown  to  the 
contrary,  all  actions  continued  by  consent, 
and  numbered  on  the  docket  between  the 
first  and  last  numbers  placed  upon  the  calen- 
dar, will  be  placed  at  the  end  of  the  docket 
for  the  next  term,  as  if  continued  by  consent, 
if  such  actions  have  been  at  issue  for  two 
years. 

21.  Catet  Set  for  a  Dap  Certain.  Nei- 
ther civil  nor  criminal  actions  will  be  set  for 
trial  on  a  day  certain,  or  not  be  called  for 
trial  before  a  day  certain  unless  by  order  of 
the  court;  and  if  the  other  business  of  the 
term  shall  have  been  disposed  of  before  the 
day  for  which  a  civil  action  is  set,  the  court 
will  not  be  kept  open  for  the  trial  of  such 
action  except  for  some  special  reason  appar- 
ent to  the  judge,  but  this  rule  will  not  ap- 
ply when  a  calendar  bas  been  adopted  by  the 
court. 

22.  Calendar  under  Control  of  Court. 
The  court  will  reserve  the  right  to  determine 
whether  it  is  necessary  to  make  a  calendar, 
and,  also,  for  the  dispatch  of  business,  to 
make  orders  as  to  the  disposition  of  causes 
placed  upon  the  calendar,  and  not  reached  on 
the  day  for  which  they  may  be  set. 

23.  Non-Jury  Cases.  When  a  calendar 
shall  be  made,  all  actions  that  do  not  require 
the  intervention  of  a  jury,  together  with 
motions  for  interlocutory  orders,  will  be 
placed  on  the  motion  docket,  and  the  judge 
will  exercise  the  right  to  call  the  motion  docket 
at  any  time  after  the  calendar  shall  be  taken 
up. 

24.  Appeals  from  Justices  qf  the  Peace. 
Appeals  from  justices  of  the  peace  in  civil 


actions  will  not  be  called  for  trial  nnless  tb« 
returns  of  such  appeals  have  been  docketed 
ten  days  previous  to  the  term,  but  appeals 
docketed  less  than  ten  days  before  the  teru 
may  be  tried  by  consent  of  parties. 

25.  On  Consent  Continuance — Judgment 
for  Costs.  When  civil  actions  shall  be  con- 
tinned  by  consent  of  parties,  the  court  will, 
upon  suggestion  that  the  charges  of  witnesses 
and  fees  of  officers  have  not  been  paid,  ad- 
judge that  the  parties  to  the  action  pay  re- 
spectively their  own  costs,  subject  to  the  right 
of  the  prevailing  party  to  have  such  costs 
taxed  in  the  final  judgtuent. 

26.  Time  to  Vile  Pleadings— How  Com- 
puted. When  time  to  file  pleadings  is  al- 
lowed, it  shall  be  computed  from  the  expira- 
tion of  the  term  as  fixed  by  law. 

27.  Counsel  not  Sent  For.  Except  for 
some  unusual  reason,  connected  with  the 
business  of  the  court,  attorneys  will  not  be 
sent  for  when  their  cases  are  called  in  their 
regular  order. 

28.  Criminal  Dockets.  Clerks  of  the  courts 
will  be  required,  upon  the  criminal  dockets 
prepared  for  the  court  and  solicitor,  to  state 
and  number  thecriminal  business  of  the  court 
in  the  following  order:  First,  all  criminal 
cases  at  issue;  second,  all  warrants  upon 
which  parties  have  been  held  to  answer  at 
the  term;  third,  all  presentments  made  at 
preceding  terms  undisposed  of;  fourth,  all 
cases  wherein  judgments  nisi  have  been  en- 
tered at  the  preceding  term  against  defend- 
ants and  their  sureties,  and  against  default- 
ing jurors  or  witnesses  in  behalf  of  the  state. 

29.  Civil  and  Criminal  Dockets — What  to 
Contain.  Clerks  will  also  be  required  upon 
both  civil  and  criminal  dockets  to  bring  for- 
ward and  enter  in  different  columns  of  suf- 
ficient space.  In  each  case — First,  the  names 
of  the  parties;  second,  the  nature  of  the  ao- 
tion;  third,  a  summary  history  of  the  case, 
including  the  date  of  issuance  of  process, 
pleadings  filed,  and  a  brief  note  of  all  pro- 
ceedings and  orders  therein ;  fourth,  a  blank 
space  for  the  entries  of  the  term. 

30.  Books.  The  clerks  of  the  superior 
courts  shall  be  chargeable  with  the  care  and 
preservation  of  the  volumes  of  reports,  and 
shall  report  at  each  term  to  the  presiding 
judge  whether  any  and  what  volumes  have 
been  lost  or  damaged  since  the  last  precedins 
term.  * 

Bevised  and  adopted  by  the  justices  of  the 
supreme  court,  at  faU  term,  1689.  by  virtue 
of  Code,  §  961.  ' 

Barnes  v.  Easton,  98  ».  0. 118,  8  a  K.  Rep.  744. 
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OrTTKBDIMOKB  T.  FOBD  «(  «/. 

(AipranM  Comrt  ofAppeaU  <tf  VtrgMa.    Nor. 
6,  1800.) 

Aivuii— VDuii  Obdbb— RiooBo— Bannor  a  At- 

tMOBMMXt. 

1.  Where  In  attaahmant  an  order  is  entered 
■djndging  the  righto  of  the  parties,  bnt  after- 
inrds  intervening  creditors  file  petitions,  and 
defendant  moves  to  qnash  the  attachment,  the 
order  entered  on  the  notion  to  quash  is  the  final 
order,  and  not  the  one  first  entered. 

2.  A  retamin  attachmentwhlch  fUls  to  state 
that  the  properly  levied  on  is  the  property  of  de- 
fendant is  fatally  defectiTe,  and  the  attachment 
Tdd. 

8.  The  oertiflcate  of  the  cleric  that  a  certain 
paper  was  among  the  papers  of  the  case  does  not 
mase  it  a  port  of  the  record  on  appeal,  it  not  ap- 
pearing to  have  been  need  in  evidence  on  the 
trUL 

Error  to  corporation  court  ot  Lyncb- 
burs. 

Jew.  Cbrtatiaa  and  John  M.  Payne,  tor 
ptaintins  in  error.  A.  H.  Bairoagba  and 
KIrkpatrIek  Jt  Blackford,  (or  detendant  la 
error. 

HiKToif,  J.  On  the  22d  day  of  Aognst, 
1887,  the  plaintiffs  J.  A.  Ford  and  W.  F. 
MattlietvH  obtained  from  a  Justice  ot  the 
peace  an  attachment  tor  rent  to  become 
dae,  iipuii  a  complaint  statlnK  that  "H.  J. 
OBterUinj^r  intends  to  remove,  is  remov- 
iOK.  and  has  removed  his  effects  from  the 
leaKcd  tenement  Hforesald,"  etc.  This  at- 
tachment was  returned  on  the  same  day, 
"Executed  »  »  »  by  levying  on  tbe  lol- 
lowiiig  property,  to-wlt. "  Hero  tollows  a 
lung:  liat  of  articles  described  by  name,  and 
then :  "  The  lease  of  the  said  building  for 
12  months,  hotel  and  bar-ruom  license  for 
the  city,  year  of  1887."  On  the  8d  day  of 
Septembier,  the  corporation  court  of  the 
city  of  Lynchburg  entered  an  order  ad- 
judging that  the  plaintiffs  were  entitled 
to  the  sum  of  $1,100,  payable  in  install- 
ments as  mentioned  therein,  an4  their 
costs.  On  the  6th  day  of  the  same  month, 
another  order  was  entered,  directing  a 
Kale  of  all  the  attached  property,  on  credit 
fls  to  the  lease,  and  for  cash  as  to  tbeothei 
property.  At  the  aume  time,  Cobllns  & 
Co..  Judgment  creditors  of  Offterdinger, 
filed  tlieir  petition,  claiming  that  the  plain- 
tiffs had  never  levied  on  the  lease,  and  had 
no  Hen  thereon,  and  that  they  bad  a  lien 
on  said  lease  by  virtue  of  their  execution 
issaed  upon  their  Judgment  on  the 5th  Sep- 
T.12s.i:.no.l — 1 


tember,  18S7.  On  the  9th  day  ot  Septem- 
ber, 1887,  John  M.  Payne  filed  bis  petition 
disputing  the  validity  of  the  plaintiffs'  at> 
tacbment,  and  claiming  the  property  at- 
tached as  trustee  under  a  deed  ot  trust 
from  Offterdinger  and  wife  to  him,  execut- 
ed on  the  24th  August  :i88o.  On  the  8th 
day  of  October,  1887,  R.  Q.  H.  Kean,  city 
attorney  for  the  city  of  Lynchburg,  filed 
the  petition  of  the  city,  asking  that  cer- 
tain taxes  be  allowed  out  of  tbe  proceeds 
ot  the  sale  ot  the  property.  On  the  80th 
September,  1887,  tbe  defendant  Offterding- 
er moved  the  court  to  qnash  the  attach- 
ment, but  no  notice  seems  to  have  been 
taken  ot  this  motion  until  the  12th  ot 
December,  1887,  when  it  was  quashed,  and 
the  right  to  the  proceeds  of  the  sale  of  the 
property  being  determined  by  a  Jury  in 
favor  of  Ford  and  Matthews,  tbe  court 
entered  an  order  directing  the  same  to  be 
paid  over  to  them,  except  tbe  excess  ot 
S17«.88.  which  it  directed  should  be  paid 
over  to  Cobllns  &  Co.  From  this  last- 
mentioned  Judgment  and  order  Fayne, 
trustee,  took  this  writ  of  error. 

In  his  petition  two  errors  are  assigned : 
(1)  That  the  attachment  is  void  because 
the  return  does  not  state  that  the  proper- 
ty levied  on  was  the  property  of  the  de- 
tendant. (2)  Because  tbe  levy  was  made, 
as  shown  by  the  return,  on  one  year  ot  a 
five-years  lease.  The  dtfendants  in  error, 
however,  insist  that  these  objections,  if 
there  be  anything  in  them,  cannot  now 
avail,  for  the  reason  that  the  appeal  was 
not  taken  In  time.  They  say  that  the  or- 
der of  September  8d  finally  determined  the 
rights  of  the  defendants,  and  that,  as  the 
writ  of  error  in  this  case  was  not  allowed 
until  the  4th  December,  1888,  mom  than  12 
months  had  elapsed  before  it  was  obtained. 
In  this  suggestion  we  do  not  concur;  for, 
no  matter  what  might  be  tbe  effect  of  that 
order  standing  by  itself  it  Is  plain  that  in 
this  case,  as  the  petitions  subsequently 
filed  brought  in  question  the  propriety  ot 
that  decree,  and  might  have  resulted  in 
overturning  it,  it  cannot  have  that  effect. 
We  therefore  conclude  that  the  order  of 
December,  1887,  Is  tbe  final  order  in  the 
case,  and  that  the  writ  of  error  was  al- 
lowed In  time.  We  also  think  that  the 
first  assignment  of  error  made  by  the  de- 
fendant is  valid,  for  the  reason  assigned 
by  him,  namely,  because  the  return  does 
nut  show  that  the  property  levied  on  wuh 
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the  property  of  the  detendaat.  That  this 
was  necessary  was  decided  by  this  coart 
as  far  back  as  the  year  1827,  In  the  case  of 
Clay  V.  Nellson,  5  Band.  (Va.)  596,  and  the 
same  doctrine  has  been  since  announced  tn 
the  case  ol  Robertson  v.  Hoge,  83  Va.  1^, 
1  S.  E.  Rep. 667.  See,  also,  Wade,  Attachm. 
§144.  Bat  the  court  Is  also  of  eplnicm 
that,  as  It  nowhere  itppeara  fi-oni  the  rec. 
ord  that  the  le«Be  held  by  the  said  Offter- 
dinger  was  for  a  term  of  flVe  years,  the 
second  assignment  of  error  cannot  be  con- 
sidered. It  is  true  that  the  clerk  certifies 
that  a  certain  paper  purporting  to  t>e  a 
copy  of  a  lease  for  five  years  w<as  found 
among  the  papers  in  the  cause,  but,  as  has 
often  Deen  decided,  the  certificate  of  the 
clerk  cannot  make  this  paper  a  part  of 
the  record, and, as  it  does  not  appear  any- 
where in  the  record  to  have  been  relied  on, 
It  cannot  be  treated  as  a  part  of  the  rec- 
ord. White  V.  Toncray,  9  Leigh,  847; 
Cunningham  r.  Mitchell,  4  Rand.  (Va.) 
189;  Improvement  Co.  v.  Kam,  80  Va.  5S9. 
But  for  the  reasons  before  stated,  the  Judg- 
ment complained  of  must  be  reversed  and 
annulled,  and  the  attachment  and  the  re- 
turn of  theofflcerleryingtheattachmentin 
said  proceedings  must  be  quashed. 


] 


Conrad's  Adii'b  ▼.  Effinobb's  Ex'b. 

(Supreme  Cowrt  cf  Appeals  cf  Vlrcrlnla.) 


CoTaii.un»— Stictioh— Rbootxbx  >rom  Obaktob 

— Vaxub  0»  IiAMD. 

1.  A  vendee  wlio  purchases  with  notloe  of  the 
Inflrmltv  of  hia  title,  and  puts  Improvements  on 
the  land  which  he  conveys  at  an  advanced  price, 
can,  when  evicted  from  5-16  of  the  land,  recover 
from  his  vendor  6-16  of  the  price  he  paid,  while 
ha  most  pay  his  grantee  h-Vi  at  the  advanced 
price  he  received. 

3.  Where  a  grantor  is  called  upon  to  defend 
the  title,  and  Immediately  employs  competent 
counsel  to  do  so,  the  grantee  cannot,  when  evict- 
ed, recover  from  him  counsel  fees  as  well  as  the 
raliie  of  the  land. 

E.  8.  Conrad,  for  appellan  t.  W.B.  Comp' 
ton,  a.  G.  Orattan,  and  Sipe  &  Harris,  tor 
appellee. 

Lact,  J.  This  Is  an  appeal  from  a  decree 
ottbe  circuit  court  of  Rockingham  county, 
rendered  on  the  19th  day  of  April,  1889, 
And  is  a  controversy  between  the  parties 
in  the  suit  of  Efflnger  v.  Hall,  in  the  said 
court,  which  was  considered  in  this  court 
•In  1885,  and  decided  at  the  November  term 
thereof  of  that  year,  and  is  reported  in 
81  Va.  94.  By  reference  to  that  case,  it  will 
be  seen  that  one  James  Hall  of  Harrison- 
burg, Va.,  by  will  probated  In  March,  1835, 
devised  certain  real  estate  to  hia  wife,  for 
life,  and,  at  her  death,  to  be  sold,  and  the 
proceeds  divided  as  stated.  The  widow 
married,  and  she  and  her  husband  con- 
veyed the  life-estate  to  purchasers  named 
in  the  record,  and  subsequently  some  of 
the  parties  entitled  to  the  proceeds  of  the 
sale  of  the  said  lands,  npon  the  execution 
of  the  will,  alter  the  termination  of  the 
life-estate  conveyed  their  Interests;  and 
the  purchasers  thus  acquired  11-16  of  the 
said  proceeds.  In  1850,  the  purchaser 
conveyed  some  15  acres,  situated  in  the 
town  of  Harrisonburg,  to  the  appellee's 
testator,  M.  H.  Efflnger,  which   were  di- 


vided into  town  lots  and  bailt  upon  by 
subsequent  purchasers,  among  them  the 
appellant's  intestate.    The  life-estate  ter- 
minated in  1879  by  the  death  of  the  wife  nf 
James  Hall,  who  had  become  Mrs.  Don- 
dale.    Whereupon,  certain  ciaimants  under 
the  will  of  James  Hall  who  had  not  part- 
ed with  their  interests  in  the  proceeds  of 
the  sales  of  these  lands  deriiied  by  the  will 
to  be  sold,  filed  their  bill  against  Efflnger 
and  the  various  persons  in  possession  of 
said  land  under  deeds  from  Liggett,  the 
purchaser  of  the  other  Interests,  asking 
that    the   will    be    construed,    that     the 
land  be  aolds  and  that  the  proceeds  be  dis- 
tributed.   In  that  suit,  the  circuit  court 
decided  that  the  complainants  were  enti- 
tled to  6-16  of  the  lands  without  compen- 
sating the  defendants,  for  the  Improve- 
ments the  latter  had  put  upon  them,  and 
directed  the  lands  to  be  sold.    Upon  ap- 
peal here  by  the  defendants  In  that  salt,      i 
the  decree  of  tbecircuttcoartwas  affirmed. 
The  controversy  on  this  appeal  Is  as  fol- 
lows: The  property  about  which  this  dis- 
pute is,  which  is  a  part  of  the  above-men- 
tioned lands  of  James  Hali,  deceased,  was 
conveyed  August  19, 1862,  by  Smith,  com- 
missioner, to  Wm.  A.  Conrad,  in  consid- 
eration of  the  sum  of  $3,800.    On  Septem- 
ber 26, 1862,  Conrad  conveyed  to  Joha  T. 
Harris   with   general    warranty.     Under 
the  decree  of  this  court  of  November.  1886. 
above  referred  to,  the  property  was  sold      | 
to  Harris  at  f4,500.  on  the  24th  day  of 
June,  1886.    This  sale  was  confirmed   by 
the  court,  and  the  cause  was  referred  to  a 
commissioner,  with  instructions  to  ascer- 
tain the    rights     and    liabilities    among      ' 
themselves  of  the  defendants.    The  com-      ! 
missloner  reported  the  right  of  recovery  of      ' 
those  claiming  underthewarrantyof  Sffln- 
ger,  deceased,  to  be  6-16  Of  the  purchase      ' 
price    paid  said    Efflnger,   with    interest 
from  the  date  of  eviction  and  the  costs 
incurred  in  defending  the  title.    Ooneem- 
ing  this  rule  as  to  the  measure  of  dctm-     | 
ages,   there   appears   to   be  no   dispute. 
The  statement  of  Judge  Richardson   in 
Click  v.  Green,  77  Va.  835,  from  Threlk- 
eld  V.  Fitzhugh,  2  Leigh,  451,  "that   the 
purchaser  upon  eviction    In  a  case     like 
this,  Is  only  entitled  to  the  purchase  price 
paid  with  interest  from   the  date  ofe%'lc- 
tion  and  costs,"  is  conceded  on  both  steles. 
But  the  circuit  court  having   conflrmjed 
the  commissioner's  report,  the  appellunt 
appeals  to  this  court,  and  assigns  as  error 
the  decision  of  the  court  that  there  was, 
in  the  said  suit  of  Efflnger  v.  Hall,  an  evic- 
tion as  to  5-16  only,  of  the  property  sold, 
claiming  that  there  wns  a  total  eviction 
as  to  Harris,  and  that  he  (Conrad)  was     I 
therefore  entitled  to  recover  of  Efflnger  the 
whole    amount   of  his   pnrchase  money. 
There  was  a  technical  eviction  ofthewhole 
property,  but  the  value  of  11-16  was   not 
lost,  btii  retained,  and  the  actUHl  loss  was 
only  5-16  of  the  property,  and   to  this    the 
recovery  Is  limited   under  the  terms  of  the 
rule   above    stated.     The    commissioner 
fixed  (and  thecourt  approved)  the  liability 
of  Efflnger  to  Conrad   at  5-16  of  the    pur- 
chase price  paid  by  him  to  Efflnger  at  date 
of  eviction,  and  the  liability  of  Conrad  to 
Harris,  his  vendee,   was  fixed    npon    the 
same  principle,  but,  as  the  lot  was  expen-    - 
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siTely  improved  wben  Harris  parchased, 
bavlng  been  bnllt  upon  by  CunraU,  tlie 
price  paid  was  94,5U0,  by  Harris  to  Con- 
rad,  whereas  Conrad  bouKbt  the  unim- 
proved property  at  $1374;  the  commls- 
rioner  taking  as  bis  basis  the  purchase  price 
stated  in  the  deed,  in  each  case. 

The  appellant  claims  that  be  should  be 
accorded  a  lee  of  960  as  an  attorney's  lee 
for  delending  the  title  Efflnger  sold,  which 
sboold  be  paid  by  Effinger:  but  this  claim 
the  court  disallowed  upon  the  vround 
that,  when  called  upon  by  Conrad  to  de- 
fend the  title,  he  promptly  employed  and 
paid  a  competent  attorney  to  do  this,  and 
sboold  not  therefore  be  required  to  pay 
any  other  attorney.  The  eOect  of  the 
court's  decision  in  this  ease  is  to  ap- 
ply the  role  of  compensation  as  stated 
Irom  Click  v.  Oreen,  supra,  to  each  of  the 
purchasers.  Conrad  and  Harris,  Conrad 
Ixing  compensated  upon  the  basis  of  5-16 
of  $1,874.  and  Harris  upon  the  basis  of 
|4.fi00.  Conrad  claims  that  he  should  re- 
cover of  Effinger  all  that  Harris  recovered 
of  him,  but.  under  the  decision  in  Hall  v. 
Efflncer,  sopra,  be  was  held  to  have  pur- 
chased with  notice  of  the  infirmity,  of  bis 
title,  and  so  be  cannot  have  his  recovery 
based  open  improvements  made  by  him, 
and  is  held  to  the  basis  of  his  purchase 
money,  etc.  The  same  rule  has  been  ap- 
plied to  Harris,  bat  it  affects  him  different- 
ly because  he  did  not  erect  the  valuable 
improvements,  bat  purchased  them. 
Therefore  the  amount  of  his  purchase 
money  exceediuK  that  of  Conrad,  his  re- 
coveiy  exceeds  Conrad's.  And  the  decree 
of  the  circuit  court  upon  that  question  is 
correct,  and  not  erroneous.  As  to  the  fee 
claimed.it  was  rightly  rejected,  as  Efilnger 
bad  employed  and  paid  competenteonnsel. 
Opon  the  whole  case  we  are  of  opinion  to 
afSrm  tbe  decree  of  the  circuit  court  ap- 
pealed from. 

MowBT  et  al,  v.  Crockbr  et  a/. 

{Supreme  Court  o/  Smith  Carolina.    Oct  20, 
1B80.) 

MovrajLeaa— liim— RsoOKDMO. 
Under  Oen.  St.  8.  C.  |  1778,  makingr  a 
■Mrtgace  recorded  after  40  days  from  its  exeon- 
tion  a  Uen  as  against  anbaequent  creditors  bom 
the  iaie  ot  its  record  only,  a  mortgage  recorded 
after  such  time,  and  after  the  mortgs^iree  has  no- 
tice of  other  mortgages  given  to  secure  debts 
arising  after  that  for  which  his  mortgage  was 
^ren,  is  subordinate  to  such  other  mortgages. 

Appeal  from  common  pleas  circuit  court 
of  Union  county;  J.  H.  Hudson,  Judge. 

D.  A.  TowBaend,  for  appellant  Wiltiam 
Jelteries.  Wtlll&m  Monro,  for  respond- 
ents. 

McIvKR,  J.  Tbe  questions  presented  by 
this  appeal  areas  to  the  priorities  of  certain 
alleged  liens  on  a  certain  tract  of  land  in 
Onion  county.  They  grow  out  of  the  fol- 
lowing facts:  On  the  24th  of  August,  l&tiO, 
the  defendant  Crocker  executed  a  mort^ 
cage,  covering  tbe  real  estate  In  queetion, 
to  one  L>.  D.  Howry,  who  subsequently 
assigned  the  same  to  tbe  plaintiffs.  This 
mortgage  was  duly  recorded  In  the  prop- 
er office  on  the  day  ot  its  date,  and  the 
proceeds  Of  tbe  sale  ot    tbe  mortgaged 


premises  have  proved  Insufficient  to  pay 
tbe  amount  due  on  said  mortgage.  Tbe 
defendant  William  Jones  claimed  to  hold 
a  first  lien  on  said  tract  ot  land  by  virtue 
of  a  paper  of  which  the  following  is  a  copy: 
"The  state  ot  South  Carolina, Union  coun- 
ty. Know  aU  men  by  these  presents  that 
I,  William  Crocker,  ot  the  state  and  coun- 
ty aforesaid,  for  and  in  consideration  ot 
the  sum  ot  five  hundred  dollars  to  me  In 
band  paid  by  Win.  Jones,  of  the  state  and 
county  aforesaid,  and  to  secure  to  the 
said  William  Jones  tbe  iiayroent  of  tbe 
said  sum  of  five  hundred  dollars,  with  the  In- 
terest at  ten  per  cent,  from  date,  I  hereby 
mortgage  to  the  said  Wm.  J  ones,  his  heirs 
and  assigns,  my  home  tract  of  land,  lying 
*  *  *,  containing  two  hundred  and 
seventy-two  acres,  more  or  lees ;  and  It  is 
agreed  by  the  said  parties  that  this  mort- 
gage te  due  on  tbe  first  day  of  November 
next.  Witness  my  hand  and  seal  this  the 
firstdayofMay,A.D.  1877.  [Signed]  Wilu- 
iamCbockbb.  [Seal.]  Test:  RhodyOrr." 
To  this  paper  was  appended  tbe  aflBdavlt 
of  the  subscribing  witness,  Rbody  Orr, 
that  "she  saw  William  Crocker  sign  the 
within  mortgage,"  and  tbe  same  was  re- 
corded in  tbe  office  of  the  register  of  mesne 
conveyances  on  the  7th  of  May,  1877.  The 
defendant  William  Jetferies  likewiseclalms 
a  first  Uen  on  said  tract  ot  land  by  virtue 
of  a  paper  of  which  the  following  is  a 
copy :  "$4S2  88/100.  One  day  after  date  I 
promise  to  pay  William  Jetferies,  or  or- 
der, four  hundred  and  thirty-two  88/100 
dollars,  with  annual  interest  atlO  percent, 
from  January  Ist,  1879,  according  to  note 
given  to  bim  in  May,  1875,  for  cash  ad- 
vanced, which  note  is  lost,  and  this  one  Is 
hereby  given  instead.  Tbe  cash  advanced 
was  for  the  payment  of  a  balance  due  to 
tbe  land  whereon  I  now  live,  and  said 
land  stands  for  thesaid  claim  and  interest 
thereon  until  paid  for.  The  said  loat  note 
is  hereby  acknowledged  to  have  been  a 
prior  Uen  on  said  land  to  all  other  liens  or 
mortgages  on  said  place,  and  this  note 
shall  fill,  to  all  intents  and  purposes,  the 
place  of  the  lost  one.  In  witness  whereof, 
I  have  hereunto  set  my  hand  and  seal.  May 
19th,  1881.  [Signed]  Wu.liak  Cbockbr. 
[Seal.]  Signed  in  presence  of  us :  W.  B.  Mo- 
KiNNEV.  W.  H.  Crocker.  "  Thlspaperwas 
recorded  in  the  office  ot  register  of  mesne 
eouveyancesontho24thof August,1881.  In 
tbefnrtber  consideration  of  this  case,  tbese 
two  papers,  though  certainly  not  formal 
mortgages,  and  not  entitled,  strictly 
speaking,  to  be  so  styled,  yet,  for  conven- 
ience, will  be  so  designated.  The  testi- 
mony was  taken  and  reported  totbecourt 
by  the  master,  and  is  all  set  out  in  the 
case,  but,  as  we  do  not  understand  that 
the  exceptions  ot  appellant  raise  any  ques- 
tion of  fact,  no  statement  ot  tbe  testimony 
is  necessary.  It  will  be  sufficient  to  sny 
that,  while  there  was  some  conflict  in  the 
testimony  as  to  whether  the  attorney  of  L>. 
D.  Mowry  had  any  actual  notice  of  tbe 
Jones  mortgage  (there  being  no  pretense 
that  Mowry  himself  had  any  such  notice) 
before  the  Mowry  mortgage  was  taken, 
there  does  not  seem  to  be  any  dispute  as 
to  the  fact  that  sncb  attorney  had  seen 
the  record  of  the  Jones  mortgage  on  the 
books  ot  the  office  ot  register  of  mesne  con- 
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▼eyances.  There  was  also  some  conflict 
of  testimony  as  to  whether  JeRerleu  had 
notice  of  the  J  ones  mortgaKe  at  the  time 
be  took  bis  mortgage  of  the  19th  of  May, 
1881;  but  be  admits  In  bis  testimony  he 
learned  of  It  between  that  date  and  the 
24tb  of  August,  1881,  when  he  bad  bis 
mortgage  recorded,  and  that  information 
was  what  induced  him  to  put  bis  mort- 
gage on  record.  There  was  no  testimony, 
however,  that  any  of  the  other  parties 
had  any  notice  of  any  kind  of  the  alleged 
lost  note,  constltntlng  a  Hen,  In  faTor  of 
Jefferlee,  to  renew  which  the  paper  of  19tb 
of  May,  1881,  copied  above,  was  claimed 
to  have  been  given  nntil  after  that  paper 
was  recorded  on  the  21th  of  Angnst,  1881. 
The  circuit  Judge  found,  as  matter  of  fact, 
"that  Mowry  did  not  have  actual  notice 
of  the  existence  of  Jones'  mortgage,  or 
rather  of  this  paper;  but,  if  Mo  wry  had 
actual  notice  of  the  paper,  nevertheless  his 
mortgage  will  have  priority. "  He  further 
fonnd  that  neither  Mowry  nor  Jones  had 
any  notice  of  the  Jetferles  mortgage,  which 
was  taken  and  recorded  subsequently  to 
tbeirs,  and  be  held  that  both  the  Mowry 
mortgage  and  the  Jones  mortgage,  bad 
priority  over  that  of  Jetferies.  He.  there- 
fore, rendered  Judgment  that  the  proceeds 
of  the  sale  of  the  mortgaged  premises  be 
applied  first  to  the  Mowry  mortgagee, 
and,  it  there  be  any  remainder  after  such 
application,  then  to  the  Jones  mortgage, 
and  next  to  the  J  efferies  mortgage.  From 
this  Judgment  the  defendant  Jefferies  alone 
appeals,  upon  the  following  grounds: 
"(1)  For  that  bis  honor  erred  In  finding 
that  the  Mowry  mortgage  had  priority 
over  the  Jefferles  mortgage.  (2)  For  that 
his  honor  erred  In  finding  that  the  Jones 
mortgage  had  priority  over  tbe  Jefferles 
mortgage.  [The  third  and  fourtbgrounda 
raise  tbe  same  questions  in  dlfterentforms.j 
(6)  For  that  bis  honor  erred  In  rendering 
Judgment  against  Jefferles  for  coats,  and 
especially  for  costs  accrued  after  tbe  sale.  * 
It  is  perfectly  clear  that,  as  between  the 
Mowry  mortgage  and  the  Jetferies  mort- 
gage, the  former  would  be  entitled  to  pref- 
erence, for  It  was  first  taken,  and  was 
duly  recorded  before  the  Jetferies  mort- 
gage, and  there  Is  no  evidence  whatever 
that  Mowry  at  the  time  be  took  his  mort- 
gage bad  any  notice,  of  any  kind,  of  tbe 
alleged  lost  note,  claimed  to  constitute  a 
Hen  In  favor  of  Jetferies  arising  as  far  back 
as  1876,  according  to  the  terms  of  the 
paper,  or  1878,  according  to  the  testimony, 
so  that  there  can  be  no  doubt  that,  as  be- 
tween these  two  papers,  standing  alone, 
Mowry  would  have  priority.  The  appel- 
lant, however,  claims  to  work  ontprlorlty 
tor  Jefferles  In  this  way:  That,  Mowry 
having  had  actual  notlae  of  the  Jones 
mortgage,  the  latter  thereby  acquired 
priority  over  the  former;  and  that,  the 
Jefferles  mortgage  having  been  duly  re- 
corded before  the  Jones  mortgage  was  le- 
gally recorded,  it  thereby  acquired  prior- 
ity over  the  Jones  mortgage,  and  as  a 
consequence  over  the  Mowry  mortgage, 
which  had  become  subject  to  tbe  Jone<) 
mortgage,  by  reason  of  tbe  fact  that 
Mowry  bad  actual  notice  of  it.  There  are 
several  objections  fatal  to  this  view :  (1) 
The  circait  Judge  has  found  as  matter  of 


tact  that  Mowry  did  not  bare  actual  no- 
tice of  the  Jqnes  mortgage,  and  there  is 
no  exception  to  this  finding  of  fact;  and, 
more  than  this,  Jones,  having  abandoned 
bis  appeal,  has  acquiesced  in  tbe  Judgment 
ascerlaining  this  fact,  and  subordinating 
his  Men  to  that  of  Mowry.  (2)  Tbe  circuit 
Jndge  has, in  effect, foond  as  matter  of  fact 
that  Jetferies  had  notice  of  tbe  Jones 
mortgagewben  be  took  bis  lien  of  the  19tb 
of  May,  1881.,  (3)  Even  if  Jeffertes  did  not 
have  Mich  notice,  yet,  bis  mortgage  not 
having  been  recorded  within  40  days, — ^tiie 
time  prescribed  by  law  for  that  purpose,^ 
it  could  only  take  effect  as  a  lien  against 
subsequent  creditors  from  tbe  date  of  its 
recording.— a4tb  Augnst,  1881.  Gen.  8t. 
6  1776;  King  v.  Fraser.  23  S.  C.  64».  And 
he  admits  in  bis  testimony  that  he  bad  no- 
tice of  tbe  Jones  mortgage  before  that 
date,  and  that  snch  notice  was  what 
prompted  him  to  put  his  mortgage  on  rec- 
ord. Now,  as  both  Mowry  and  Jones 
were  subsequent  creditors  of  Crocker,  tbe 
debt  of  the  former  having  arisen  in  1880, 
and  the  latter  in  1877,  and  the  debt  of 
Jetferies  having  arisen  at  least  as  far  back 
as  1875,  if  not  1873,  it  is  quite  clear,  under 
the  authorities  Just  cited,  that  the  lien  ac- 
quired by  Jefleries  under  the  paper  set  up 
by  him  as  such  could  acquire  no  validity 
as  against  such  creditors  until  it  was  re- 
corded, 24th  Augnst,  1881;  and,  as  he  him- 
self admits  that  be  then  had  actual  notice 
of  the  Jones  mortgage,  and  constructive 
notice,  arising  from  tbe  record,  of  the 
Mowry  mortgage,  bis  lieu  must  be  regard- 
ed as  subordinate  to  both  of  those  mort- 
gages. As  is  said  by  Mr.  Justice  McOow- 
AN,  in  King  V.  Fraser,  supra,  in  speaklni? 
of  tbe  effect  of  tbe  provision  in  section 
1776,  giving  to  a  mortage  recorded  after 
the  expiration  of  the  time  allowed  for 
that  purpose  a  lien  from  the  dateat  whicli 
it  is  recorded :  "  So  far  as  other  creditora 
are  concerned,  it  would  seem  to  be  the 
same  In  effect  as  the  giving  a  new  mort- 
gage, or  changing  the  date  of  tbe  old  one 
on  [to]  that  day."  This  being  so,  the 
present  case  may  be  considered  as  If  Jetfe- 
ries had  taken  his  mortgage  on  tt^e  24th 
of  August,  1881 ;  and,  as  he  then  unques- 
tionably had  notice  both  of  the  Jones  and 
the  Mowry  mortgages,  his  Hen  would  un- 
doubtedly be  subordinate  to  theirs.  This 
view  is  absolutely  conclusive;  for,  even  II 
it  could  be  held,  as  contended  for  by  ap- 
pellant, that  Mowry  had  actual  notice  off 
the  Jones  mortgage,  by  reason  of  tbe  un- 
disputed fact  that  bis  attorney  saw  It 
spread  upon  the  records,  and  that  the 
Judge  erred  in  holding,  ns  matter  of  law. 
otherwise,  yet  while  this  might  beneH- 
Jones,  it  be  were  in  a  position  to  claim 
such  benefit,  we  do  not  see  bow  it  would 
avail  Jefferies;  who,  as  we  bare  seen, 
never  acquired  any  Hen  as  against  either 
Jones  or  Mowry,  subsequent  creditors, 
until  the  24th  of  August,  1881,  wben  Jetfe- 
ries bad  notice  both  of  the  Jones  and  the 
Mowry  mortgages.  We  do  not,  however, 
wish  to  be  understood  as  deciding  that 
the  tact  that  a  mortgagee  has  seen  upon 
the  records  an  informal  and  detective  pa- 
per, which  at  most  amounts  only  to  an 
equitable  mortgage,  and  which  was  tm- 
properly  recorded.  Is  sufficient  to  affect: 
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him  wltb  actual  notice.  Upon  that  qnes- 
tion  tbere  seemBto  be  a  conflict  u(  auuior- 
ity;  and.  as  it  does  not,  under  tbe  view 
which  we  take  of  this  case,  properly  arise, 
we  do  not  propose  to  decide  it  now.  It 
seems  to  as,  cberefore,  tbat  tbere  was  no 
error  on  tbe  part  of  tbe  circuit  Judge  In 
holding  tbat  tbe  plainttSs  were  entitled  to 
priority  o  rer  appiellant.  Tbe  flf tb  ground, 
in  relation  to  costs,  cannot  be  sustained, 
under  the  well-settled  rule  tbat  in  cases  of 
this  kind  questions  of  costs  are  matters 
addressed  to  the  discretion  of  tbe  circuit 
court,  with  which  this  court  rarely  inter- 
feres; and  in  this  case  we  see  no  ground 
tor  interterins;.  The  Jodgment  of  this 
court  is  tbat  tbe  Jadgment  of  tbe  circuit 
court  be  affirmed. 

SufFSON,  C  J.,  and  MoGowan,  J.,  con- 
cur. 

Bx  parte  White. 

In  re  Feeplgs'  Estate. 

(AffiiwiM  Court  of  South  CaroUna.    OoL  SO, 
1880.J 

AlTBAM  nOK  PBOBAn  OOCST»— PBAOTICB— 

AmAUBLB  OansBS. 

1.  ConsL  8.  C.  art  4,  I  IS,  ffiret  the  drenit 
court  "appellate  turisdlotion  in  «U  anoh  oaaes  as 
may  oe  provided  by  law. "  Code  S.  C.  t  56,  pro- 
vides that  "the  ciicnit  oooxt  ahall  hare  appellate 
Jurisdiction  of  all  matters  originally  wltmn  the 
jurisdiction  of  the  probate  court, "  and  section  60 
I»>vide8  that  "such  court  shall  proceed  to  the 
trial  and  determination  of  the  question  acoordlng 
to  tlie  mlea  of  law,  and,  if  there  shall  be  any 

SoesUon  of  fact,  *  •  •  issne  may  be  Joined 
lereon  nnder  direction  of  the  ooorty  and  a  trial 
thereof  had  by  lazy. "  Held,  that  on  appeal  from 
the  probate  oonrt  to  the  circuit  court  in  a  case  of 
yAlek  the  former  had  orlgrinal  jurisdiction,  and 
no  request  la  made  tor  the  trial  of  an  issue  in  the 
circuit  ooort  by  jury,  the  elronlt  court  has  appel- 
late Imisdlction  only,  and  an  cider  sending  the 
case  back  to  the  protMte  court  to  take  testimony 
on  a  certain  question,  which  had  been  omitted  at 
the  or^nal  hearing,  was  erroneous.  Overruling 
TwiMy  V.  Houser,  7  8.  C.  163. 

2.  Where  such  order  is  made  on  motion  of 
one  pcurty  simply  and  without  review  of  the  pro- 
ceedings in  the  probate  court,  it  cauiot  be  up- 
held even  though  regarded  as  an  order  for  a  new 
trial.    Ovemling  Twitty  v.  Houser,  7S.  C.  168. 

S.  As  snch  order  deprives  the  successful 
liarty  in  the  prohato  court  of  his  right  to  have 
tbe  appeal  decided  by  the  circuit  court  it  is  ap- 
pealable. 

Appeal  from  common  pleas  circuit 
court  of  Colleton  county ;  Wallace,  Judge. 

John  D.  Edwurda  and  Howell,  Murphy 
A  Farrow,  for  appellants.  Cbas.  Boyle, 
tor  respondent. 

HcIvKR,  J.  Inasmuch  as  tbe  question 
presented  by  this  appeal  does  not  Involve 
any  ot  tbe  questions  raised  by  tbe  plead- 
ings, but  only  Involves  tbe  validity  ol  a 
preliminary  order.  It  will  not  be  necessary 
to  make  so  full  a  statement  of  the  facts  as 
would  otherwise  be  proper.  We  will,  there- 
fore, confine  ourselves  to  a  statement  of 
so  mncb  as  may  be  necessary  for  a  proper 
understanding  ol  the  question  raised  by 
this  appeal.  Tbe  proceeding  was  origi- 
nally commenced  in  tbe  court  of  probate 
(or  Colleton  count}',  by  petition,  filed  by 
Oeorglanna  Wbite,  asking  tbat  letters  of 
administration  on  the  personal  estate  of 


Tbos.  M.  Peeptea,  previously  granted  to 
one  Roland  W.  Peeples,  be  revoked,  and 
administration  committed  to  petitioner. 
This  demand  was  based  upon  the  follow- 
ing allegations,  substantially :  Tbat  tbe 
said  Tbos.  M.  Peeples  died  Intestate,  lear- 
ing,  as  bis  only  hdrs  at  law,  bis  daughter, 
tbe  petitioner,  and  certain  grandcbiTdrea, 
who  are  the  children  of  a  deceased  son; 
that  the  petitioner  was  at  the  time  of  her 
father's  death  detained  at  home  by  sick- 
ness, and,  without  her  knowledge  or  con- 
sent, tbe  said  Roland  W.  Peeples,  falsely 
and  fraudulently  representing  tbat  he  was 
a  legitimate  son  of  the  Intestate,  applied 
for  and  obtained  letters  ot  administration 
upon  his  estate;  and  tbat,  as  soon  as  she 
learned  tbat  such  letters  bad  been  grant- 
ed, and  was  able  to  leave  her  home,  she, 
nnder  the  advice  of  counsel  learned  In  the 
law,  filed  her  petition  for  tbe  purposes 
above  stated.  These  allegations  being 
denied  by  said  Roland  W.  Peeples,  the 
case  was  beard  by  the  Judge  ol  probate, 
who  found  as  matter  ot  fact  tbat  tlie  peti- 
tioner was  duly  notified  of  tbe  application 
of  Roland  W.  Peeples  for  letters  of  admin- 
istration, and  petitioner  not  only  acqui- 
esced in  but  approved  ol  such  application ; 
tbat  Roland  W.  Peeples  was  not  guilty  ot 
tbe  slightest  fraud  on  tbe  court  in  obtain- 
ing yald  letters;  tbat  tbe  Intestate  was 
married  to  bis  first  wife,  tbe  mother  of  pe- 
titioner, but  there  was  no  evidence  what- 
soever, where  or  in  what  state  such  mar- 
riage was  celebrated ;  tbat  the  fruit  ot  this 
marriage  was  two  children,  tbe  petitioner, 
and  oneson,  John  Peeples;  tbat,  about  the 
year  1864,  tbe  intestate  removed  to  the 
state  ot  Florida,  and  became  domiciled 
tbere ;  that,  in  tbe  year  1857,  the  said  Tbos. 
M.  Peeples  obtained  a  divorce  in  the  cir- 
cuit court  of  Florida,  from  his  wife,  who, 
at  tbat  time,  resided  in  this  state;  tbat 
after  said  dlvorae  was  obtained  Tbos.  M. 
Peeples  married  In  tbe  state  ot  Florida 
one  Sarab  Ann  Caller,  and  that  the  said 
Roland  W.  Peeples  is  tbe  fruit  of  tbat 
marriage ;  that  after  tbe  birth  of  said  Ro- 
land,—to-wit.  In  tbe  year  i860,— tbe  said 
Tbos.  M.  Peeples  returned  to  this  state, 
and  continued  to  live  here  up  to  tbe  time 
of  bis  death.  Upon  these  facts  the  Judge  ot 
probate  found  as  matter  ot  law  tbat  tbere 
was  no  ground  tor  revoking  tbe  letters  ot 
adniinstration  previously  granted  to  Ro- 
land W.  Peeples;  that,  under  the  facts  be- 
fore blm,  Roland  W.  Peeples  la  tbe  legit- 
imate son  ol  Tbos.  M.  Peeples,  "for,  in  the 
first  place,  there  is  no  evidence  to  show 
that  tbe  first  marriage  ot  Tbos.  M.  Peeples 
was  celebrated  In  this  state,  and,  hence, 
tbe  tHct»  ot  the  South  Carolina  Judges 
holding  tbat  a  marriage  celebrated  in  this 
state  cannot  be  dissolved  save  by  the 
laws  ot  this  state,  have  no  application  to 
the  case  at  bar : "  tbat,  even  If  the  proof 
had  shown  tbat  the  first  marriage  was 
contracted  in  this  state,  yet,  tbe  decree  of 
divorce  in  Florida  dissolved  tbat  mar- 
riage, and  hence  the  second  marriage  in 
the  state  of  Florida  was  valid,  and  tbe  is- 
sue thereof,  Roland  W.  Peeples,  was  legit- 
imate. He  therefore  rendered  a  decree  dis- 
missing tbe  petition,  with  costs.  Prom 
tbat  decree  the  petitioner  appealed  to  the 
circuit  court  upon  the  several  grounds  set 
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out  in  the  record,  one  of  which  was  in 
these  words:  "Because  the  pn>bate  Judge 
erred  In  finding  •  •  •  that  there  waa 
no  evidence  where, or  in  what  state,  Tbos. 
M.  Peeples  was  married  to  his  wife  Caro- 
line, when  he  should  have  found  that  said 
m a rrtaRe  was  solemnised  in  this  state." 
After  the  appeal  was  perfected,  the  peti- 
tioner gave  notice  that  she  would  move 
bis  honor.  Judge  Wallace,  at  chambers 
in  Beaufort,  on  a  day  named,  "for  an  or- 
der tx>  send  the  cause  back  to  the  probate 
Judge  with  leave  to  take  testimony  as  to 
when  and  in  what  state  the  first  marriage 
of  Thomas  M.  Peeples  was  solemnised." 
Pursuant  to  this  notice  the  motion  was 
beardby  Judge  Wallace  at  chambers,  but 
he  reserved  his  decision,  and, upon  the  call 
of  the  case  in  the  circuit  court  at  Colleton, 
further  argument  was  heard  by  the  same 
]udg;e  who  presided  at  that  court,  and, 
again  reserving  bis  decision,  he  finally  made 
the  following  order:  "Upon  the  coming 
up  of  this  cause  for  hearing,  it  being  an 
appeal  from  the  Judge  of  probate's  decree 
to  this  court,  it  is  moved  by  Charles  Boyle, 
attorney  for  petitioner,  on  the  proceed- 
ings before  the  probate  Judge  filed  in  this 
court  on  appeal,  that  the  said  cause  be 
sent  back  to  the  probate  Judge  for  further 
hearing,  with  leave  to  petitioner  to  take 
testimony  as  to  what  state  or  p1a«e  the 
marriage  of  Thomas  M.  Peeples  with  his 
wife  Caroline,  was  solemnised,  and  with 
leave  also  to  the  respondent  to  take 
such  testimony  on  this  point  as  he  may  see 
fit.  This  order  is  granted  upon  the  au- 
thority of  Twitty  V.  Houser,  7  S.  C.  153, 
which  seems  to  decide  the  very  question  in 
Issue  here. "  From  this  order  Koland  W. 
Peeples  appeals  upon  the  several  grounds 
set  out  in  the  record. 

There  is  some  controversy  between  the 
parties  as  to  whether  the  order  appealed 
from  was  granted  by  the  Judge  at  cham- 
bers or  by  the  circuitcourt,— the  appellant 
herein  contending  that  it  was  a  chambers 
order,  and  basing  one  of  his  grounds  of 
appeal  upon  that  view,  while  the  respond- 
ent herein  contends  that  the  order  was 
granted  by  thecireultconrt.  Whileltisnot 
en  tirely  clear  which  of  these  vie  ws  is  the  cor- 
rect one,  yet,  as  the  order  is  entitled  "In 
the  common  pleas, "  and  its  phraseology 
seems  to  indicate  that  it  was  granted  by 
the  court,  on  the  call  of  the  case  for  hear- 
ing, we  are  inclined  to  adopt  that  view, 
especially  as  it  is  the  one  most  favorable 
to  respondent  herein.  The  question  then 
Is  whether  the  circuit  court  had  Jurisdic- 
tion to  grant  the  order  in  question.  This 
case  unquestionably  was  one  involving 
solely  a  matter  of  administration,  and 
was  therefore  under  the  express  terms  of 
the  constitution,  art.  4,  §  20,  within  the 
Jurisdiction  originally  of  the  court  of  pro- 
bate: but  as  the  fifteenth  section  of  article 
4  of  the  constitution  confers  "appellate  Ju- 
risdiction in  all  8uch  cases  as  may  be  pro- 
vided by  law"  upon  the  court  of  common 
pleas,  and  as  sectlun  55  of  the  Code  pro- 
vides that  "the  circuitcourt  shall  have  ap- 
pellate Jurisdiction  of  all  matters  origi- 
nally within  the  Jurisdiction  of  the  probate 
court,  "it  is  quite  clear  that  the  court  of 
common  pleas  had  appellate  Jurisdiction 
tn   this  case,  and   appellate  Jurisdiction 


only,  tor  the  Code,  after  proriOfng  th* 
manner  in  which  an  appeal  may  be  taken 
and  perfected  from  a  decree  of  the  court 
of  probate,  expressly  declares  in  section  60 
that,  when  the  certifledcopy  of  theproceed- 
IngHin  thecourt  of  probate  shall  have  been 
filed  In  the  circuit  court,  "such  court  shall 
proceed  to  the  trial  and  determination  of 
the  question,  according  to  the  rules  of 
law,  and,  if  there  shall  be  tmy  question  of 
fact  or  title  to  land  to  be  decided,  issue 
may  be  Joined  thereon  uuder  the  direction 
of  the  court,  and  a  trial  thereof  had  by 
Jury."  In  Stewart  y.  Bleese,  4  B.C.  44, 
this  provision  of  the  Code  la  construed  to 
mean  that  where  a  case  originally  within 
the  Jurisdletton  of  the  court  of  probate 
has  been  heard  there,  and  carried  thence 
by  appeal  to  the  circuit  court,  the  hearing 
in  the  latter  court  is  strictly  on  appeal, 
except  where  an  issue  of  fact  or  of  title  to 
land  is  to  be  decided,  either  party  may  ap- 
ply to  the  ciienit  court  for  an  order  that 
such  issue  may  be  tried  by  a  Jury.  Speak- 
ing of  such  a  case,  Moses,  C.  J.,  in  deliver- 
ing the  opinion  of  thecourt  says:  "The 
hearing  of  the  case  in  the  circuit  court  is 
strictly  on  appeal,  except  as  will  be  here- 
inafter referred  to,  limiting  the  presiding 
judge  to  a  review  of,  and  Judgment  on,  the 
evidence  taken  below. "  The  exception  re- 
ferred to  is  as  to  the  right  of  either  par- 
ty to  demand  a  trial  by  a  Jury  of  an  issue 
to  which  such  a  right  of  trial  attaches. 
This  authoritative  construction  of  the 
statute  is,  we  think,  correct.  The  theory 
of  the  act  is  that  where  a  case  originally 
within  the  Jurisdiction  of  the  court  of  pro- 
bate is  carried  by  appeal  to  the  circuit 
court,  the  last-named  court  can  exercise 
only  appellate  jurisdiction.  This  is  so 
from  the  very  nature  of  the  case,  and  is 
recognised  by  the  language  of  the  statute, 
— ^"  shall  proceed  to  the  trial  and  determi- 
nation of  the  question  according  to  the 
rules  of  law:"  that  Is,  according  to  the 
rules  regulating  the  hearing  of  appeals. 
But,  Inasmuch  as  there  may  be  Issues  of 
which  the  parties  are  entitled  to  a  trial  by 
Jury,  and  inasmuch  as  the  court  of  pro- 
bate is  not  provided  with  the  means  of  af- 
fording such  a  mode  of  trial,  provision  is 
made  that  in  such  a  case  a  party  desiring 
it  may  obtain  a  Jury  by  applying  to  the 
circuit  court,  which  is  provided  with  the 
means  of  affording  such  a  mode  of  trial. 
It  is  clear,  therefore,  that  when  this  case 
was  carried  by  appeal  from  the  decree  of 
the  court  of  probate  to  the  circuit  court, 
the  latter  could  only  exercise  appellate  ju- 
risdiction therein,  there  having  been  no 
application  made  to  the  circuit  court  for 
the  trial  of  any  Issue  by  a  Jury.  It  is  equal- 
ly clear  that,  in  granting  the  order  now 
under  consideration,  the  court  did  not  ex- 
ercise its  appellate  Jurisdiction,  which  ac- 
cording to  Stewart  v.  Blease, supra,  is  lim- 
ited "to  a  review  of,  and  Judgment  on, 
the  evidence  taken  below,"  and  must  be 
so  from  the  nature  of  an  appeal,  which 
necessarily  involves  the  idea  of  a  review 
of  the  action  of  the  tribunal  from  which 
the  appeal  is  taken,  for  the  purpose  of  as- 
certaining whether  there  Is  any  error  la 
such  action,  and  excludes  the  idea  of  any 
original  action,  or  the  introduction  of  any 
new  evidence,  by  the  appellate  tribunal. 
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Aeeordinirly,  It  was  b«ld  hi  Stark  v.  Hop- 
son,  as  S.  C.  42,  tbn  t  where  the  elrcoit 
Judge,  while  hearing  an  appeal  trom  the 
court  of  probate,  took  into  eoiwideratioa 
and  acted  upon  certain  testimony,  which 
in  his  opinion  had  been  erroneously  ruled 
ont  by  the  court  of  probate,  there  was  er- 
ror, because,  as  was  said  by  Mr.  Justice 
McGuwAN.  speaking  for  the  court:  "So 
tar  aa  the  rejected  testimony  was  coo- 
eemed,  the  clrcait  Judge  took  original 
iarisdiction  in  the  case,  which,  we  think, 
vas  error.  It  was  like  taking,  in  the  ap- 
pellate court,  new  testlniony  which  bad 
aerer  been  before  the  probate  Judge  whose 
lodgment  was  under  review  upon  appeal. " 
Now,  the  order  bere  in  question  does  not 
purport  to  be,  and  is  not  in  fact,  based 
upon  any  error  dlscoTered  in  the  decree  or 
proceedings  uf  the  court  of  probate,  alter 
a  review  thereof  by  the  circuit  court,  for  it 
IB  stated  In  the  "agreed  case"  that  "no 
testimony  was  read,  and  the  motion  was 
the  original  chamb««  motion  heard  in 
open  court:"  and  it  Is  manifest  from  the 
terms  ut  the  order  that  its  sole  object  was 
to  enable  tbe  petitioner  to  supply  certain 
testimony  which  the  record,  upon  which 
alone  the  circuit  court  had  any  authority 
to  act,  did  not  contain,  and  It  was  based 
■olely  upon  the  authority  of  T  witty  v. 
Hooser,  7  S.  G.  158,  which  will  be  presently 
considered.  There  was  no  showing  that 
tbe  testimony  sought  to  be  supplied  had, 
tbongb  Inadvertence,  accident,  or  other 
cause,  been  omitted  from  the  certified  copy 
of  the  proceedings  in  the  court  of  probate, 
filed  In  the  circuit  court  for  the  purposes 
of  the  appeal,  and,  on  the  contrary,  it  ap- 
peared from  the  decree  of  the  Judge  of  pro- 
bate, which  was  a  part  of  such  record, 
that  "there  was  no  evidence  whatsoever, 
where,  or  in  what  state,  said  first  mar- 
riage waa  celebrated. "  It  Is  manifest  that 
the  sole  purpose  of  the  order.  Just  as  in 
Twttty  T.  HuusOT.  was  to  enable  the  peti- 
tioner to  f nmlsh  certain  testimony  which 
she  had  omitted  to  offer  at  the  original 
hearing.  For  an  appellate  tribunal  to 
grant  sunh  an  order  Is  so  manifestly  In- 
consistent with  every  proper  conreption 
of  the  offlee  of  an  appeal  that  It  cannot  be 
snstalned.  Besides  being  mtirely  outside 
of  tbe  Jurladiction  with  which  such  a  tri- 
banal  Is  invested,  it  would  tend  not  only 
to  encourage  loose  and  careless  practice, 
vety  detrimental  to  the  ordsriy  conduct 
of  the  business  of  tbe  courts,  but  would 
efface  the  lines  of  distinction  between  ortg- 
h>al  and  appellate  Jurisdiction. 

It  is  urged,  however,  by  the  counsel  for 
fespondent  herein,  that  the  order  appealed 
from  may  be  regarded  simply  as  an  order 
for  anew  trial,  and,  as  such,  clearly  with- 
in the  Jnrisdictlon  of  the  circuit  court. 
We  cannot  so  regard  the  order,  for,  as  in- 
dleated  above,  the  whole  proceedings 
show  that  such  was  not  Its  character; 
hot.  even  If  It  could  be  so  regarded,  hav- 
ing been  made  simply  on  the  motion  of 
am  of  tbe  parties,  withoot  any  review  or 
eoosideration  by  the  circuit  court  of  the 
proceedlnga  in  the  court  of  probate.  It 
could  not  be  sustained.  When  a  case  Is 
carried  by  appeal  from  an  inferior  to  a  su- 
perior court,  tbe  successful  party  in  the 
court  below  haa  a  legal  right  to  have  tbe 


appeal  heard  and  determined  by  tbe  ap- 
pellate tribunal,  and  there  is  error  of  law 
in  depriving  him  of  such  right.  He  has  a 
right  to  retain  his  Judgment  until  some 
error  has  been  found  therein  by  the  appel- 
late tribunal.  Hence,  even  If  it  was  possi- 
ble for  us  toconclude  that  Judge  Wallace 
granted  an  order  for  a  new  trial,  without 
any  hearing  or  consideration  of  the  merits 
of  the  appeal,  such  order  could  not  be  sus- 
tained, as  It  would  amount  to  a  denial  of 
the  substantial,  legal  right  of  the  appel- 
lant herein  to  have  tbe  appeal  from  tbe 
decree  of  the  Judge  of  probate  heard  and 
determined  by  the  tribunal  to  which  it 
was  addressed.  The  several  cases  cited 
by  counsel  for  respondent  herein,  in  which 
appellate  tribunals  havesent  cases  hack  for 
a  new  trial,  or  forfurtberbearing.as  to  par- 
ticular Issues,  are  not  In  point,  for  In  those 
cases  the  appellate  tribunal  first  heard 
and  considered  tbe  appeal,  and  not  being 
satisfied  of  the  correctness  of  the  conclu- 
sion reached  below,  either  as  to  the  whole 
case  or  as  to  some  material  issue  involved 
therein,  ordered  a  new  trial,  or  a  farther 
hearing;  but  we  think  it  would  be  very 
difficult,  If  not  Impossible,  to  find  any  case, 
unless  It  be  that  of  Twitty  v.  Houser,  In 
which  an  appellate  tribunal  has  under- 
taken to  order  a  new  trial,  or  a  further 
hearing,  without  first  hearing  and  consid- 
ering tbe  appeal.  This  was  not  done  In 
the  present  case,  and  Judge  Wallaob 
based  his  conclusion,  evidently  with  some 
hesitation,  solely  upon  the  authority  of 
the  case  of  Twitty  v.  Houser.  supra.  It 
only  remains,  then,  to  consider  whether 
that  case  is  in  point,  and,  If  so,  whether  it 
should  be  permitted  to  stand  as  an  au- 
thority,— a  reargument  having  been  or- 
dered to  afford  counsel  an  opportunity  to 
be  heard  on  the  last  mentioned  question. 
While  there  are  some  few  points  of  differ- 
ence between  the  case  of  Twitty  v.  Hous- 
er, and  the  present  case,  yet,  we  must  say 
that  we  agree  with  Judge  Wallace  that 
the  principles  decided  by  that  case  would 
be  conclusive  of  this,  if  it  Is  permitted  to 
stand  aa  authority.  Indeed,  that  case 
went  much  further  than  this,  for  there  the 
order  appealed  from  was  made  by  a  cir- 
cuit Judge  at  chambers,  and  without  no- 
tice, although  the  language  used  by  Chief 
Justice  MosBS,  In  delivering  the  opinion  of 
the  court,  would  seem  to  indicate  that  be 
regarded  the  order  as  made  by  tbe  circuit 
court,  after  a  hearing  of  tbe  case  on  ap- 
peal. But  as  the  order  was  sustained, 
and  was  In  fact  made  by  the  circuit  Judge 
at  chambers,  and  without  notice,  the  de- 
cision must  be  regarded  as  in  favor  of  the 
validity  of  such  an  order;  and,  if  an  order 
so  made  was  valid,  it  would  seem  to  fol- 
low that  a  similar  order  made  by  the  cir* 
cult  court  would  likewise  be  valid.  AWhile.N 
therefore.  Judge  Wallace,  not  having  the  > 
power  to  overrule  that  case,  may  have  ' 
been  Justified  in  following  it,  yet,  when  the 
question  reaches  a  tribunal  which  is  la- 
vested  with  such  power,  it  seems  to  us 
that  such  power  should  be  exercised  when 
tbe  former  decision  Is  not  only  clearly  er- 
roneous, but  likely  to  lead  to  evil  results, 
especially  where  such  decision  establishes 
no  rule  of  property,  and  Is  not  otherwise 
entitled  to  be  adhered  to  ouder  the  wbola- 
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ime  doctrine  of  «taredeo/Ato.  i  From  what 
Ve  have  said  above,  we  think  it  clear  that 
tlie  declaion  in  that  case  is  not  only  entire- 
ly erroneoDB,  but  la  at  variance  with  every 
]u8t  conceptiun  of  the  scope  of  appellate 
lurlsdlction,  and  that  so  far  from  having 
been  followed  in  any  instance,  is  in  con- 
flict with  at  least  two  of  the  decisions  of 
this  conrt,— Stewart  v.  Blease,  and  Stark 
V.  Hopson,  supra.  We  feel  no  hesitation 
therefore  in  overrulinK  so  much  of  the  de- 
cision in  the  case  of  T  witty  v.  Honser,  7  S. 
C.  168,  as  affects  the  question  presented  for 
our  consideration  In  this  case. 

The  respondent  has  made  the  point  in 
bis  argument  here  that  the  order  of  Judge 
Wallace  is  not  appealable,  but,  inasmuch 
as  we  have  seen  that  the  elTect  of  such  or- 
der was  to  deny  to  the  appellant  a  sub- 
stantial legal  right,  the  misitlon  cannot 
be  sustained.  Blakely  v.  Frailer,  11  B.  C. 
122.  The  Judgment  of  this  court  is  that 
the  order  appealed  from  be  reversed,  and 
that  the  catie  be  remanded  to  the  circuit 
court  for  such  further  proceedings  as  may 
be  necessary. 

Simpson,  C.  J.,  and  McQowam,  J.,  con- 
ear. 

Saub  et  al.  y.  Hootbb. 
(SupreiM  Court  of  South  Carolina.  Oct  7, 1890.) 

Jdsticu  of  thb  Fbaob— I7rw  TaiAi.— Honos'  oir 
Appbai.. 
Olronit  courts  bavins  only  appellate  Juris- 
diction in  actiona  originating  in  mal  jnstioee' 
courts,  a  motion  for  a  new  trial  in  the  justice 
court  on  the  ground  of  after-dlsoovered  evidence 
cannot  be  entertained  by  a  circuit  court  on  appeal 
from  the  justice  court. 

Appeal  from  common  pleas  circuit  court 
of  Hampton  county ;  WiTHERBPooN,  Judge. 

A.  M.  YovtuaBB,  for  appellant,  w. 
S.  TilltDgbaat,  for  respondents. 

MclTER,  J.  The  action  in  this  case  was 
originally  Instituted  In  the  trial  Justice's 
court,  and  the  plaintiff  having  recovered 
Judgment  there,  the  defendant  gave  due 
notice  of  appeal  to  the  circuit  court.  Up- 
on the  call  of  the  casein  the  last-men- 
tioned court,  defendant  moved  for  a  new 
trial  in  the  trial  Justice's  court  upon  the 
ground  of  after-discovered  evidence  set 
oat  in  an  affidavit  of  one  Williams,  which 
may  be  found  in  the  "case, "  it  being  then 
too  late  to  move  before  the  trial  Justice 
for  a  new  trial  within  the  time  prescribed 
by  statute.  His  honor  Judge  Witbbrspoon 
dismissed  the  motion  upon  two  grounds: 
(1)  Because  the  circuit  court  had  no  au- 
thority to  grant  the  motion.  (2)  Because, 
even  if  the  circuit  court  had  auch  author- 
ity, no  sufficient  grounds  had  been  shown 
tor  granting  the  motiom  From  this  Judg- 
ment defendant  appeals,  alleging  error  in 
both  of  the  grounds  upon  which  the  cir- 
cuit judge  based  his  Judgment  in  refusing 
the  motiun.  The  appellate  Jurisdiction  of 
the  circuit  court.  In  cases  originating  in 
a  trial  Justice's  court,  does  not  embrace 
the  hearing  of  a  motion  for  a  new  trial  in 
the  latter  court  upon  the  ground  of  after- 
discovered  evidence,  for  an  appeal  neces- 
sarily involves  the  idea  of  reviewing  some 
action  ol  Che  court  below,  alleged  to  be 


erroneous,  and  a  motion  for  a  new  trial 
upon  the  ground  of  after-discovered  evi- 
dence does  not  involve  such  an  idea.  It 
does  not  allege  any  error  in  the  action  of  the 
court  from  which  the  appeal  is  taken,  but  Is 
designed  solely  to  supply  a  supposed  defi- 
ciency in  the  evidence  upon  which  thecourt 
below  acted.  Ithas  none  of  the  features  of 
an  appeal,  but  it  is  a  purely  original  mat- 
ter for  the  first  time  brought  to  the  atten- 
tion of  the  court,  and  hence  the  circuit 
conrt,  exercising  only  appellate  Jurtadic- 
tlon,  had  no  authority  to  entertain  such 
motion.  It  is  upon  this  principle  that 
this  court,  having  only  appellate  Jarisdio- 
tion,  except  in  a  certain  class  of  cases, 
has  Invariably  declined  to  entertain  a  mo- 
tion for  a  nSw  trial  In  the  circuit  court, 
upon  the  ground  of  after-discovered  evi- 
dence, but  has  only  gone  so  far  as  to  sus- 
pend tbeappea],BO  thattheappellant  may 
make  the  motion  before  the  circuit  court, 
provided  a  proper  prima,  facie  showing  Is 
made  here  to  warrant  such  a  coarse.  But 
it  does  not  appear  that  any  such  applica- 
tion was  made  to  the  circuit  court  In  this 
case;  and,  even  if  it  had  been  made.  It 
could  not  have  availed  the  defendant  any- 
thing, as  the  time  limited  for  making  a 
motion  for  a  new  trial  before  a  trial  Justice 
upon  any  g^oand  had  already  expired. 
The  power  of  a  trial  Justice  to  grant  a  new 
trial  for  any  canse  being  derived  solely 
from  the  statute  which  limits  the  time 
within  which  such  power  may  be  exer- 
cised, we  do  not  see  how  an.v  court  could 
disregard  such  limitation.  This  may  be 
very  nnfortnnate,  as  the  alleged  new  evi- 
dence may  not  be  discovered  until  (Jter  the 
expiratlrai  of  the  time  prescribed  by  stat- 
ute, within  which  a  motion  for  new  trial 
before  a  trial  Justice  may  be  made.  It 
may  be  a  oaaaa  omiaaaa,  bnt  this  court 
has  neither  the  authority  nor  the  disposi- 
tion to  undertake  to  supply  omissions  in 
a  statute,  whether  supposed  or  real.  The 
same  difficulty  cannot  arise  in  a  motion 
before  the  circuit  court  for  a  new  trial  up- 
on the  ground  of  after-discovered  evidence, 
for  the  statutes  (Oen.  St.  §$2118, 9662)  which 
confer  the  power  to  grant  new  trials  up- 
on that  court  do  not  prescribe  any  time 
within  which  such  motions  must  bemade; 
and  sections  286  and  287  of  the  Code  mani- 
festly relate  only  to  motions  for  new  trial 
upon  the  ground  arising  out  of  something 
which  occurred  at  the  trial.  See,  also. 
State  V.  David,  14  S.  C.  428.  We  agree, 
therefore,  with  the  circuit  Judge,  that  be 
had  no  authority  to  entertain  the  motion. 
We  also  concur  with  him  that,  even  if  be 
bad  such  authority,  the  motion  should 
have  been  refused.  To  Justify  the  grant- 
ing of  a  motion  for  a .  new  trial  upon  the 
ground  of  after-discovered  evidence,  the 
moving  party  must,  establish,  to  the  sat- 
isfaction of  the  court  before  which  the 
motion  is  made,  at  least  three  facts :  ( 1 ) 
That  the  proposed  new  evidence  was  dis- 
covered after  the  former  trial.  (2)  That 
it  could  not,  by  the  use  of  due  diligence, 
have  been  discovered  in  time  to  be  ottered 
at  the  former  trial.  (3)  That  it  is  mate- 
rial. State  V.  Workman,  16  S.  C.  640;  Du- 
rant  v.  Phllpot.  16  S.  C.  116.  The  a  ffida vit 
of  Wllllaras  above  referred  to  is  wholly 
deficient  in  regard  to  the  first  two  of  these 
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facta,  and  there  t«  not  enoDKli  In  tbe 
"cane"  to  enable  oa  to  determine  wbether 
the  proposed  new  evidence  was  material 
or  not,  aB  we  are  not  informed  what  was 
the  real  isaue  at  tbe  former  trial.  Bnt, 
even  asanmlng  that  it  is  material,  there  is 
not  a  particle  of  evidence  in  the  record 
which  Bhuwa  either  that  tbe  new  evidence 
waa  in  fact  discovered  after  the  former 
trial,  or  that  It  could  not,  by  tbe  use  of 
due  dlligrence,  have  been  discovered  in  time 
to  have  been  offered  at  the  former  trial; 
and  either  of  these  defects  wonld  be  fatal 
to  the  motion.  In  addition  to  this  we 
may  add  that  tbe  conclusion  of  tbe  drcnit 
]ndice  that  the  sbowlnx  made  ia  not  anffl- 
dent  to  warrant  the  granting  of  tbe  mo- 
tion is  final  and  not  appealable,  nnleaa  It 
appears,  a*  It  did  in  tbe  case  of  State  v. 
David,  sopra,  that  sach  condnaion  was 
based  upon  some  erroneona  roling  of  law. 
Tbe  Judgment  of  this  conrt  ia  that  the 
Judgment  of  tbe  circuit  court  be  affirmed. 

Simpson,  C.  J.,  and  McOowan,  J.,  concur. 


Habt  t.  Chablottb,  C.  ft  a.  R.  Go. 

{Smrenu  Court  ef  South  CaroHna.    Oct  90l 
MM.) 

Dajia^w— Bvmairos— IjUsob  or  Railkoas. 

1.  In  an  action  for  personal  injuries  alleged 
to  have  been  caused  by  defendant's  nerligmice, 
eridenoe  of  expenses  ineuired  by  pluntiff  in 
trMtinar  blnaelf  for  tbe  injuries  Is  admissible, 
and  it »  a  Qnestion  for  the  lay  whether  or  not 
audi  entenaea  were  reaaooable  or  neoeesary. 

8l  a  railroad  company  la  liable  ii)  exemplary 
damages  for  an  injury  caused  by  the  reddeesuess 
of  its  leasee. 

Appeal  from  common  pleas  circnlt  conrt 
of  Edgefield  county. 

Action  by  Jamrs  B.  Hart  against  the 
Charlotte,  Columbia  &  Augusta  Bailroad 
Company.  Verdict  and  Judgment  lor 
plaintiff,  and  defendant  appeals.  Follow- 
ing are  tbe  exceptions  set  out  in  tbe  "case 
on  appeal"  referred  to  la  the  opinion: 
"(1)  For  that  his  honor  erred  In  admit- 
ting tbe  testimony  of  tbe  plaintiff  in  re- 
gard to  expenses  incurred  in  trip  to  tbe 
electric  welb  In  Qeorgia,  and  in  use  of 
those  wdls,  when  It  had  not  been  shown 
that  these  expenditures  were  necessary  to 
restore  plaintiff's  health,  or  that  he  was 
advised  to  make  tbe  same.  (2)  For  that 
bis  honor  ened  in  admltttnar  tbe  testi- 
mony of  plaintiir  in  regard  to  triptoQlenn 
Spring*,  when  there  was  no  evidence  that 
this  trip  was  In  the  line  of  any  medical 
treatment.  (3)  For  that  his  honor  erred 
In  allowing  plain  tin  to  state  in  his  opin- 
ion tbe  valne  of  hia  services  on  bis  farm. 
<4)  For  that  his  honor  erred  In  charging 
the  Jury:  'If  yon  find  that  the  injuries 
were  caused  by  the  maliciousness,  oppreas- 
Ivraees,  or  recklessness  of  tbe  servants  of 
defendant,  or  its  lessees,  then  yon  may  al- 
so add  aach  sum  by  way  of  exemplary 
damages  as  yon  may  think  proper,  to 
teach  defendantto  behave  betterin  fntnre, 
not  only  for  tbe  protection  of  plaintiff,  bnt 
of  the  public  also.'  (6)  For  that  bis  honor 
erred  in  charging  that  tbe  plaintiff,  if  he 
wiM  entitled  to  any  damages,  waa  entitled 
to  compensotion  for  tbe  pain  and  bodily 
suffering  which  he  had  undergone.  (6) 
For  that  bis  honor  erred  in  refusing  to 


charge  that  the  damages  mentioned  in 
section  1639  of  the  General  Statutea  are  po- 
cnnlary;  aucfa  as  the  person  Injured  has 
Buatained  in  money,  and  do  not  Include 
exemplary  damages,  or  such  as  are  al- 
lowed for  mental  or  physical  pain  and 
anguish.  (7)  For  that  his  honor  erred  in 
charging  that  defendant,  the  lessor  com- 
pany, waa  liable  In  exemplary  damage 
for  the  mallcionaneas,  oppreaalveness,  or 
recklessness  of  the  Richmond  &  Danville 
Railroad  Company,  tbe  lessee  company. 
(8)  For  that  his  honor  erred  in  charging 
that  the  defendant  was  liable  for  any 
damages  under  section  1639  of  the  tieneral 
Statutes,  when  be  should  have  charged 
that  tbe  leasee  company  in  tbe  operation 
of  said  road  was  responsible  tbernor.  (9) 
Beeanse  his  honor  in  bis  whole  charge 
confined  the  attention  of  the  Jury  to 
whether  the  plaintiff  had  shown  negligence 
on  the  part  of  the  defendant,  by  not  com- 
plying with  tbe  statute,  and  gross  negli- 
gence on  the  part  of  the  plaintiff;  and  ex- 
cluded the  question  of  contrtbntory  negli- 
gence or  want  of  ordinary  care  on  the 
part  of  the  plaintiff,  in  case  the  Juty  should 
find  that  tbe  statute  bad  been  complied 
with."  Following  is  folio  114  of  the ''case 
on  appeal, "  referred  to  In  tbe  opinion,  and 
also  folio  116:  "114.  Question.  What  was 
tbe  value  of  yonr  servloes  a  day  on  your 
farm?  Answer.  Worth  a  good  deal.  Mr. 
Abney.  I  object  to  that.  The  witness 
may  give  data  from  which  the  Jury  may 
estimate  tbe  value  of  his  services  about 
the  farm  for  tbe  time  which  he  alleges  he 
was  unable  to  perform  such  service;  but 
it  seems  tn  me  incompetent  tor  this  wit- 
ness to  valne  his  services  without  any 
fact.  Tbe  Court.  It  is  matter  of  expe- 
rience with  the  witness  what  the  value  of 
his  services  were  to  bim.  State  what  tbe 
Talue  is.  115.  (Exception  noted.)  Q. 
What  was  tbe  value  of  yonr  services  on 
or  about  yonr  farm?  A.  Very  valuable 
right  about  then.  In  the  midst  of  a  crop. 
I  could  not  have  hired  one  to  do  the  work. 
It  cost  me  76  cts.  a  day,  but  I  was  worth 
more  than  that  myself.  Q.  You  were 
worth  more  to  your  farm  than  an  ordi- 
nary hand?  A.  Yes,  sir.  I  controlled  It; 
the  others  worked  under  me.  I  bad  to 
hire  some  one  regularly  In  my  place  to  fin- 
ish that  crop. " 

JoAnC£aslre//,torappellant.  Sbeppard 
Broa.,  for  respondent. 

Siif PBON,  C.  J.  Tbe  action  below  waa 
brought  by  the  plaintiff  respondent  to  re- 
cover damages  for  injuries  alleged  to  have 
been  sustained  by  him  through  the  negll- 
genceof  the  Richmond  &  Danville  Railroad 
Company,  a  lessee  of  defendant  company. 
The  negligence  is  alleged  in  tbe  complaint 
to  have  constated  of— "(1)  In  falling  to 
give  the  required  signal  by  ringing  a  bell, 
or  sounding  theateam-wblstle,  aathe  loco- 
motive and  cars  approached  the  crossing 
of  a  public  highway  along  which  the  plain- 
tiff was  traveling,  by  reason  whereof  tbe 
plaintiff  was  unaware  of  the  approach  of 
said  cars;  and  also  that  defendant  had 
failed  or  omitted  to  remove  an  embank- 
ment standing  along  the  line  of  said  road, 
so  as  to  admit  to  persons  traveling  along 
said  public  highway,  from  the  town  of 
Johnston    southward,    a    view    of    said 
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locomotiTe  and  can  running  towards 
said  town  of  Johnston  from  the  sontbera 
termlnoa  of  aaid  railroad,"  by  reason  of 
wbicb  It  la  alleged  that  while  plaintiff  was 
traveling  In  a  buggy  drawn  by  one  horae, 
said  borse  was  struck  by  defendant's  loco- 
motive and  instantly  killed,  his  buggy 
broken  up,  hnd  himself  sererdy  inlured. 
etc.,  to  bis  damage,  f5,000.  Upon  the  trial 
of  the  case  the  jury  rendered  a  verdict  for 
$2,500.  The  appeal  of  defendant  ailegea 
error  in  the  presiding  Judge,  in  admitting 
certain  testimony.  In  charging  certain 
propositions,  and  4n  refusing  to  chance 
certain  requests,  specifications  of  which 
will  be  found  in  the  exceptions  in  the 
"case."  It  seems  that  the  respondent, 
shortly  after  bis  linjury,  took  a  trip  to  the 
electric  wells  in  Oeoi^a,  and  also  to  Oienn 
Springes  in  this  state,  and  he  was  permit- 
ted by  bis  honor,  the  trial  judge,  to  testi- 
fy, against  defendaat's  objection,  as  to  the 
«xpensee  incurred  on  these  trips,  as  part 
of  tbe  damag^es  claimed. 

The  first  two  exceptions  of  defendant  al- 
lege error  to  tbe  admission  of  this  testt- 
momy,  on  the  ground  there  was  no  pre- 
liminary, afBrmative  evidence  introdoced 
showing  that  these  trips  were  a  part  of 
any  ordinary  or  usual  course  of  treatment 
for  socb  Injuries  as  plaintiff  bad  received, 
and  that  the  expenses  incurred  therein 
were  reasonable  and  necessary.  Where 
an  alleged  wrong  is  shown  to  bave  been 
the  cause  of  the  Injury  complained  of,  it  is 
also  to  be  deemed  the  cause  of  all  of  its 
concomitant  and  incidental  details,  which 
are  constttutent  parts  of  tbe  injury.  Includ- 
ing necessary  and  judicious  expenditures 
made  to  stay  or  efface  the  wrong,  or  to 
limit  tbe  injury.  1  Sutb.  Dam.  96.  Where 
a  horse  was  injured,  and  was.  sent  to  a 
farrier  for  treatment,  it  was  held  that  the 

glaintift  was  entitled  to  recover  for  the 
eep  of  the  horse,  as  well  as  for  the  charge 
of  the  farrier.  Id.  100,  168.  Expenses  tor 
aonsical  and  medical  aid  and  nursing 
when  necessary  and  reasonably  incurred, 
are  part  of  the  injury,  ami  may  be  recov- 
ered under  proper  .pleadings.  8  Sutb. 
Dam.  720.  There  can  be  no  doubt  that, 
if  the  expenses  incurred  by  the  plain  tilt 
here  in  the  matter  involved  in  these  excep- 
tions were  necessary,  reasonable,  and  Ju- 
dicious expenditures  they  would  be  a 
proper  ingredient  in  tbe  damages  of  the 
plaintiff,  provided,  of  course,  that  the  in- 
jury intended  thereby  to  be  stayed  and 
effaced  bad  been  caused  by  tbe  negligent 
act  of  the  defendant  as  alleged.  Now, 
whether  such  expenditures  were  reasona- 
ble and  necessary  and  judicious  was  a 
question  of  fact.  His  honor  did  not  un- 
dertake to  decide  this  question  of  fact,  but 
he  simply  admitted  the  testimony  offered 
as  competent,  as  bearing  upon  tbe  amount 
of  said  expenditures,  leaving  the  question 
as  to  their  necessity  and  reasonableness 
open  to  tbe  jury,  subject  to  such  further 
testimony  as  might  be  introduced  pro  and 
eon. 

The  third  exception  complains  that  tbe 
respondent  was  allowed  to  state  bis  opin- 
ion of  the  value  of  bis  services  on  his  farm, 
and  the  argument  of  counsel  is  tbat  this 
was  error,  because  tbe  witness  did  not 
state  the  facta  upon  which  his   opinion 


was  based.  On  examining  the  folio  in  the 
"case"  referred  to  by  counsel,  114,  it  will 
be  seen  that  tb^witnessdid  state  the  facts 
upon  which  he  gave  his  opinion.  He  said 
that  an  ordinary  band  was  worth  75  cents 
per  day,  and  that  be  was  worth  more 
than  that,  because  be  controlled  the  place, 
and  others  worked  under  him,  and  also 
tbat  bis  services  were  valuable  right  then 
"in  tbe  midst  of  the  crop."  Besides,  the 
witness  gave  no  opinion  as  to  the  value 
of  his  services  in  money ;  be  simply  stated 
tbat  they  were  wortb  a  "good  deal. " 

Fourth.  HIshonorcharged  the  Jury  that 
if  tbey  found  that  the  injuries  were  caused 
by  tbe  maliciousness,  oppressiveness,  «r 
recklessness  of  theservantsof  defendant,  or 
its  lessees,  "  then  you  may  also  add  such 
sum,  by  way  of  exemplary  dama^res,  as 
yon  may  think  proper,  to  teach  defendant 
to  behave  better  Intnture,  not  only  for  tbe 
protection  of  plain  tllf,  but  of  the  public 
also, "  and  this  portion  of  the  charge  is  tbe 
basis  of  tbe  fourth  exception,  and  also  of 
the  seventh.  Tbey  raise  tbe  question 
whether  an  employeris  responsible  for  the 
malicious,  oppressive,  'and  reckless  con- 
duct of  an  employe  injurious  to  (wotber, 
in  exemplary  and  punitive  damages. 
There  1b  no  doubts  but  tbat  the  employer 
would  be  responsible  In  such  cases  for  tbe 
actual  damage  incurred  if  the  injury  re- 
suited  from  an  act  within  the  scope  of  the 
employe's  duties,  but  whether  to  these 
damages  could  be  added  others,  which  are 
known  as  exemplary  and  vindictive,  is  an- 
other question.  While  his  honor  below 
ruled  tbat  the  defendant  lessor  could  be 
held  responsible  in  punitive  damages  for 
any  mallcions,  oppressive,  or  reckless  act 
of  the  lessee  reaulting  in  injury  to  tbe 
plaintlB,  yet  be  stated  to  the  jury  tbat 
there  was  no  evidence  in  the  case  showing 
either  mallcions  nr  oppressive  conduct, 
and  therefore  that  these  questions  were 
not  involved  in  the  case,  or  before  tbem. 
The  question  of  error,  then,  as  to  so  much 
of  the  charge,  may  be  pcMsed  over,  yet  iiis 
honor  left  the  question  of  recklessness  to 
the  jury,  charging  that  if  there  was  reck- 
lemness  on  the  part  of  the  lessee,  etc.,  tbe 
defendant  might  be  made  to  respond  In 
exemplary  damages.  And  now  the  precise 
question  before  us  presented  in  these  two 
exceptions  is  whether  this  last  portion  of 
the  charge  was  error.  Upon  this  question 
there  seems  to  be  some  dttferenee  of  opin- 
ion in  the  courts  of  the  different  states, 
but  tho  weight  of  authority  elsewhere,  we 
think,  sustains  the  circuit  judge  here,  con- 
trary to  the  old  doctrine  tbat  the  master 
was  not  liable  for  a  willful  or  malicioas 
trespass  of  bis  servant,  unless  tbe  act  was 
done  by  the  command  or  approval  of  the 
master.  .HeeSSuth.Dam.270etBeq.  luoar 
state,  tbe  three  cases  of  National  Bank  r. 
Atlanta, etc..  Ry. Co.,  25S.C.  222;  Harmon 
V.  Bail  way  Co.,  28  S.  C.  405, 6  S.  E  Rep.  S3B ; 
and  the  case  of  Quinn  v.  Railroad  Co..  2» 
8.  C.  886,  7  8.  E.  Rep.  614,— settled  the  law 
with  us  in  conformity  with  tbe  charge  of 
bis  honor.  See,  also.  Palmer  t.  Railroad 
Co.,  3  S.  C.  683.  We  do  not  see  that  tbe 
charge  of  his  honor  was  amenable  to  excep- 
tion 9,  when  read  and  construed  as  a 
whole,  nor  does  it  fully  appear  that  his 
honor  was  requested  to  draw  tbe  distiuo- 
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thwifulfaitea  ornt  in  mid  exception.    Ex- 
ception 7  l8  orerraled. 

It  ia  the  JodKment  of  this  conrt  that  the 
Jadgment  of  the  circnit  court  be  affirmed. 

MolTBR  and  McOotvan,  JJ.,  concur. 


Bosk  y.  Thornlet  et  at. 

(8imrcme  Court  af  South  CoroHno.    Sept.  89, 
1890.) 

TESrUCBXTABT  POWKBS. 

A  tnutee  under  a  will,  who  had  also  <jnal- 
liled  aa  an  administrator  de  bonis  non  e.  t.  a. 
having  in  his  handa  fnnds  belongfing  to  non-res- 
ident beneficiaries,  who  were  nunors  withoat  a 
guardian  and  necessitous,  Instituted  proceedings 
to  obtain  tlie  aotliorlt;  of  the  court  to  pav  the  in- 
oome  of  the  share  of  such  children  to  thur  father 
for  their  aapport,  and  upon  final  settlement  to 
pay  over  the  oormis  to  a  duly-qualified  guardian. 
Beld,  that  he  did  not  thereby  forfeit  the  right 
given  him  by  the  will,  to  mafce  a  sale  of  testa- 
tor's real  estate  withoat  the  Intervention  of  the 
court. 

Appeal  from  common  pleas  circuit  court 
of  Ctaarieaton  county ;  Hodbon,  Judge. 

The  report  of  the  master,  referred  to  In 
the  opinion.  Is  as  follows : 

"As  directed'  by  the  previous  orders 
herein,  I  have  continued  io  charge  of  this 
case  since  my  last  reports,  (Qled  aoth  July 
and  81st  October,  1888.)  and  held  such  ref- 
erences as  requested  by  the  soliclturs,  and 
taken  testimony  herewith  filed.  From 
the  testimony  It  appears  that  the  real  es- 
tate of  the  testator,  Josiah  S.  Payue,  re- 
roainlnK  unsold,  consists  of  a  portion  of 
what  was  known  as  'Payne's  Farm,' 
about  two  miles  from  the  court-huuse, 
containing  about  250  acres,  a  considerable 
part  of  which  is  marsh.  The  available 
portions  of  the  high  land  have  been  rented 
by  the  plaintiff  to  Mrs.  Bender,  with  the 
understanding  that  whenever  the  prop- 
'  eror  ia  sold  she  will  surrender  possession 
upon  giving  such  reasonable  notice  as  will 
give  time  to  gather  any  growing  crops. 
$he  rent  received  Is  9300.  The  property  is 
within  tlie  corporate  limits,  and  the  state, 
county,  and  municipal  taxes  generally  ab- 
sorb this  amount,  the  plain  tiff  ha  ving'some- 
tlmea  to  advance  the  money  for  the  taxes, 
and  there  being  sometimes  a  surplus.  The 
plaintiff  bas.had  the  land  surveyed  by  B. 
Lewis  Simons,  surveyor,  the  high  land  be- 
ing divided  into  lots,  more  in  accordance 
with  recent  methods  of  selling  than  the 
previoas  plat  made  many  years  ago.  The 
plalDtitt  testifies  that,  up  to  thistime,  there 
has  been  no  demand  for  these  lands,  and 
be  has  thought  it  best  for  the  interest  of 
the  heirs  and  devisees  that  they  should 
retain  the  land.  It  is  no  w  agreed  by  all  the 
flollcitorsrepreeenting  theplaintlff  and  the 
partial  in  interest,  Joslah  P.  Thomley,  one 
of  the  defendants  who  filed  an  answer  /n 
propria  persona,  nut  being  represented  by 
a  solicitor,  that  it  ia  for  the  interest  of 
all  parties  to  any  interest  In  said  land 
that  the  same  shall  be  sold,  and  that 
Thursday,  the  IStb  day  of  December,  188U, 
will  bethe  best  day  for  such  sale.  It  is  fur- 
ther agreed  that  it  will  be  the  best  to  sell 
the  high  land  in  lots  according  to  the  plat 
of  S.  Lewis  Simons,  produced  belore  me 


and  marked 'A,' and  the  marsh  land  in 
one  body  as  delineated  in  plat  of  S.  Lewis 
Slmone,  marked  'B.'  The  question  has 
been  raised  whether  such  sale  shall  be 
made  by  the  plaintiff,  Arthur  B.  Rose,  as 
trustee  and  administrator  with  the  will 
annexed  of  the  said  Joslah  S.  Payne,  un- 
der the  power  of  sale  given  by  the  will, 
or  whether  It  shall  be  by  the  master  un- 
der the  order  of  the  court;  and  I  am  re- 
quested by  the  solicitors  to  make  a  report 
upon  the  nature  and  scope  of  the  proceed- 
ings, and  practice  of  the  conrt,  to  aid  the 
court  in  the  decision  of  the  question.  The 
complaint,  (filed  16th  December,  1885,) 
sets  forth  in  full  the  will  of  the  testator, 
Joslah  8.  Payne,  by  which  he  appointed 
J.  Clarence  Cochran,  Dr.  Arthur  B.  Rone, 
(the  plaintiff  herein.)  and  Cowlan  Qrave- 
ley,  trustees,  and  the  said  J.  Clarence  Coch- 
ran, sole  executor,  and  disposes  of  his  en- 
tire estate  fur  the  bmieflt  of  bis  wife  and 
daughters,  Maria  Torens  Oraveley,  wife  of 
John  Graveley,  and  herchildren ;  and  Julia 
Henrietta  Payne,  who  afterwards  mar- 
ried John  Thornley,  and  herchildren,  the 
particulars  of  which  need  not  be  here  fully 
stated.  In  the  third  clause  the  testator 
desires  his  executors  to  sell  and  dispose 
uf  the  rest  and  residue  of  his  estate,  real 
and  personal,  wheresoever  and  whatso- 
ever, as  soon  after  his  death  as  he  can  do 
BO  conveniently  and  Indiclously,  so  as  to 
convert  the  whole  into  money,  but  leaves 
the  time,  term,  and  mode  of  sale  to  bis 
sole  judgment  and  discretion  exclusively, 
and,  until  such  sale  be  eHected,  he  author- 
ises and  empowers  him  to  receive  the 
rents,  and  to  make  leases  of  any  or  all  of 
his  real  estate  upon  such  rents  and  con- 
ditions, and  for  such  term  of  time,  as  he 
shall  think  best.  In  the  ninth  clause  he 
requests  three  trustees  named,  after  the 
investment  of  the  funds  committed  to 
tbem,  to  arrange  themselves  that  one 
only  of  them  shall  receive  and  disburse  the 
interest  on  said  investments,  and  receive 
commissions  thereon.  In  the  last  clause 
the  testator  appoints  the  said  J .  Clai-ence 
Cocltrnn  sole  executor  of  bis  will,  with  full 
power  to  sell  his  whole  estate,  real  and 
personal.  The  complaint  further  states 
that,  after  thedeathof  testator,  his  daugh- 
ter Julia  Henrietta  married  Dr.  John 
Thomley,  and  has  the  following  children : 
Joslah  Payne,  Julian,  Jane  R.,  and  John 
Thomley,  infants,  who  resided  with  their 
mother,  during  her  lite-time,  at  Charlottes- 
ville, Va.  That,  up  to  the  time  of  hln 
death,  the  said  J.  Clarence  Cochran  acted 
as  sole  trustee,  in  accordance  with  a  mem- 
orandum In  writing  annexed  to  the  will, 
by  which  testator  expressed  the  wish  that 
the  trustees  should  act  In  the  order  named, 
the  said  memorandum  having  been  ac- 
cepted as  part  of  the  will  by  all  the  parties 
In  interest.  That  a  friendly  suit  was  in- 
stituted in  April,  1881,  by  Isabella  J.Payne 
et  al.  V.  J.  Clarence  Cochran  et  al.,  having 
asitsobjert  the  confirmation  of  the  sale 
of  the  lot  of  land  at  the  corner  of  Broad 
and  Friend  streets,  in  the  city  of  Charles- 
ton, devised  by  testator  to  his  wife,  the 
said  Isabella  J.  Payne,  for  life,  (objection 
having  been  made,  as  appears  by  exami- 
nation of  the  proceedings,  of  the  right  of 
the  executor  to  sell  during  the  Ufe-time  of ' 
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Mrs.  Payue.)  Tbart  the  sale  was  confirmed 
by  the  court,  and  the  proceedlnffs  Invested 
In  stock  ol  the  state  of  Soath  Carolina,  In 
the  names  of  J.  Clarence  Cochran  and  Ar- 
thur  B.  Rose,  trustees  under  the  will. 
That  in  that  suit  Cowlan  Graveley formal- 
ly renounced  the  trust,  and  was  dis- 
charged therefrom.  The  testator's  wid- 
ow, Isabella  J.  Payne,  aircepted  the  pro- 
visions of  the  will,  and  died  testate,  at 
CbarlottesTilie,  Ya.,  on  17th  December, 
1884.  That  Mrs.  Julia  Henrietta  Thomley 
died  testate  at  Charlottesville,  Va.,  on  23d 
January,  1885,  leaving;  surviving  her  her 
husband,  John  Thomley,  and  the  four  chil- 
dren whose  names  are  above  given.  That 
Mrs.  Maria  T.  Gravdey,  one  of  the  life- 
tenants  under  the  will,  is  living.  Is  capable 
of  receiving,  and  is  receiving,  the  one-half 
net  income  due  her  as  life-tenant.  That 
her  daughters,  Isabella  E.  and  Anita  Julia, 
are  both  living,  are  of  age,  and  unmar- 
ried. That  John  Graveley.  the  husband 
of  Mrs.  Maria  T.  Graveley,  died  about  the 
8Ist  March,  1886.  That  J.  Clarence  Coch- 
ran, having  died  2d  of  April,  1886,  possessed 
of  considerable  property  of  testator,  re- 
maining unsold,  the  plaintiff  has  taken 
out  letters  of  administratloh  with  the 
will  annexed  of  the  said  estate  of  Joslah  H. 
Payne,  not  administered,  and  has  received 
possession  of  all  the  said  property  from 
the  personal  representative  of  the  said  J. 
Clarence  Cochran,  upon  proper  orders  ob- 
tained in  the  court  of  probate.  'That 
the  said  Arthur  B.  Kose,  as  administrator 
de  bonta  non  cum  teatamento  aaaexo,  un- 
der pow<>r  of  sale  given  in  the  aforesaid 
will,  is  about  to  sell  the  remaining  real  es- 
tate of  the  said  testator,  so  that  as  speed- 
ily as  possible  the  estate  may  be  in  con- 
dition to  be  finally  settled,  as  directed  in 
the  provisions  of  the  aforesaid  will."  That 
by  the  provisions  of  the  said  will,  upon 
the  death  of  testator's  widow,  the  estate 
is  to  be  divided  into  two  equal  parts,— 
the  income  on  one-halt  to  be  paid  to  Maria 
Torens  Graveley  daring  her  life,  and  the 
corpus,  upon  her  death, under  certain  con- 
ditions, to  go  to  her  children ;  the  income 
on  the  other  one-halt  to  be  paid  to  Mrs. 
Julia  Henrietta  I'homley  during  her  life, 
and  the  corpna,  upon  her  death,  to  go  to 
her  children  under  certain  conditions. 
That  Mrs.  Payne,  the  widow  of  testator. 
Is  dead,  and  Mrs.  Maria  W.  Thomley  is 
dead.  That  the  portion  of  the  income  to 
which  she  is  entitled  has  been  paid  to  Mrs. 
Graveley,  who  is  capable  of  receiving  the 
same ;  but  that  the  other  portion  of  the  in- 
come, to  which  Mrs.  Thomley  was  enti- 
tled, has  not  been  paid  in  consequence  of 
ber  death,  leaving  surviving  her  husband, 
John  Thomley,  and  four  minor  children 
whose  names  are  before  stated.  That 
the  said  children  were  living  with  their 
father,  John  Thomley,  at  Charlottesville, 
Va.  That  Mrs.  Graveley  and  her  children 
reside  in  London,  England.  That,  upon 
the  death  of  Mrs.  Thomley,  her  children 
above  named  became  entitled,  under  the 
will  of  their  grandfather,  not  only  to  the 
one-half  of  the  net  income  to  which  their 
mother  was  entitled  during  ber  life,  but, 
the  life-estate  having  fallen  in,  to  the  cor- 
pusot  the  net  one-half  of  theestate.  That 
Che  plaintiff  has  in  bis  posesslon,  as  trus- 


tee and  administrator,  the  Interest  and 
income  to  which  the  said  children  of  Mrs. 
Tbornley  are  entitled ;  and  that  there  is 
a  considerable  amount  of  the  eorpas  to 
wbicb  they  are  entitled  In  bis  possession. 
That,  upon  the  completion  of  the  sales  of 
real  estate  not  yet  disposed  of,  there  will 
bo  still  more  to  pass  to  said  children.  That 
the  plaintiff  is  advised  that  the  said  chil- 
dren being  minors  not  residents  of  this 
state,  and  having  no  guardian  under  the 
control  of  the  courts  of  thiB8tate.lt  would 
not  be  proper  or  safe  for  him  to  transfer 
the  funds  beyond  the  Jurisdiction  of  this 
court,  without  its  order  to  do  so  upon 
proper  security  being  given.  That  he  is 
anidous  that  the  funds  now  in  his  hands, 
and  such  as  shall  accrue  from  investments 
up  to  the  time  of  final  settiem^it,  be  paid 
to  said  children;  but,  also,  that  upon  the 
final  settlement  of  the  estate  he  may  be 
authorized  and  directed  to  pay  over  the 
eorpas.  That  he  is  informed  that  said 
children  are  necessitous,  and  that  their  fa- 
ther's means  are  quite  limited.  Therefore, 
he  prays  Judgment  (1)  tbatbe  be  author- 
ised to  pay  over  the  income  to  which  said 
children  are  entitled,  or  so  much  thereof  as 
the  court  may  see  fit,  to  their  father,  John 
Thomley,  for  the  maintenance  and  sup- 
port of  said  diildren,  bis  receipt  to  be  a 
sufficient  discharge  to  blm.sucb  payments 
to  be  made  semi-annually  until  the  estate 
Is  finally  settled ;  (3)  that,  whenever  the 
estate  is  in  such  condition  that  a  final  set- 
tlement can  be  made,  he  be  allowed  and 
autboriced  to  pay  over  the  one-half  of  the 
corpus  of  said  estate,  after  dednctinic  all 
costs,  fees,  and  expenses  of  whatever  nat- 
ure or  kind  that  may  legally  have  accrued 
upon  the  said  fund  to  a  guardian  proper- 
ly and  duly  qualified  according  to  the  law 
of  this  state,  after  giving  the  proper  secu- 
rity ;  and  for  further  relief. 

"The parties  having  all  been  dolyserved 
and  having  answered,  the  case  was  re- 
ferred to  the  late  Master  Hanckel,  and  his 
report  (filed  18th  March,  1886,)  was.  by  or- 
der of  his  honor.  Judge  Wallacb,  filed  the 
same  day,  confirmed,  and  the  plaintiff  was 
autborlEed  and  directed  to  pay  over  to 
Dr.  John  Thomley,  the  father  of  the  four 
children  of  Mrs.  Julia  N.  Thomley,  the 
sum  then  in  bis  hands  to  which  said  chil- 
dren were  entitled,  and  other  amounts  of 
the  Income  thereafter  coming  Into  bis 
hands  for  said  children,— the  receipts  of 
said  John  Thomley  being  his  suflSclent 
discharge  tor  the  sums  so  paid  for  the 
maintenance  and  education  of  said  chil- 
dren, until  such  arrangments  for  the  care 
of  the  estates  can  tie  made,  as  the  court 
may  thereafter  direct;  that  the  master  pay 
the  coets  of  the  proceedings  out  of  any 
funds  in  his  hands  a  vailnble  thereto.  By 
order  of  his  honor,  Judge  Norton,  filed 
22d  June,  1888,  the  case  was  referred  to  me 
to  carry  out  the  orders  directed  to  the 
late  Master  Hanckel,  and  to  report  apon 
all  matters  Involved  in  the  cause,  with 
leave  to  report  any  special  matter.  On 
20th  June,  1888,  Frank  A.  Masqie.  of  Char- 
lottesville, Va.,  filed  a  petition  in  the  cause. 
stating  that  Dr.  John  Thomley  had  died 
in  November,  1887,  and  that  he  had  been 
duly  appointed  guardian  of  the  four  chil- 
dren of  Mrs.  Thomley  by  the  court  of  Al- 
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bemarle  eonnty,  Va.,  and  praying  that, 
upon  tbis  conrt'R  being  satisfied  as  to  his 
fltneaa  to  be  such  guardian,  tbe  legality 
of  his  appointment  by  a  court  of  compe- 
tent Jnrisdiction,  and  tlie  sufficiency  of  tlie 
eecarity  given  by  bim,  petitioner  be  made 
a  party  defendant  in  tbe  said  suit,  with 
leave  to  file  such  answer  therein  as  he  may 
be  advised,  and  that  tbe  said  Arthur  B. 
Rose  be  directed  to  pay  to  petitioner,  as 
Koardian,  all  interest  and  property  In  his 
hands  to  which  said  children  are  entitled. 
I}pon  this  petition  his  honor,  Judge  Nor- 
ton, by  order  filed  19th  June,  1888,  ordered 
that  tbe  petitioner  be  made  a  party  de- 
fendant, with  leave  to  file  an  answer:  that 
the  master  report  upon  tbe  matters  stated 
in  tbe  petition;  that,  in  the  mean  time, 
the  said  Arthur  B.  itoae  do  pay  .to  the 
petitioner  the  income  which  be  held  for 
tbe  children  of  Mrs.  Tbomley;  that  the 
master  report  what  wonld  be  a  prbper 
counsel  fee  for  the  a  ttomey  for  the  said 
minors,  and  the  attorney  for  the  trustee 
am!  the  administrator.  The  answer  of 
tbe  said  Frank  A.  Massie,  guardian,  was 
filed  19tb  Jaly,lR88.  Among  other  things 
(in  paragraph  6)  he  aUeges  and  avers 
that  the  real  estate  now  in  the  hands  of 
the  trustee.  Dr.  A.  B.  Boee,  cannot  now  be 
■old  by  blni,  said  trustee  or  administra- 
tor,«tcept  under  the  direction  ol  the  court; 
that  it  produces  little  or  no  income,  and 
that  it  should  be  sold  under  the  directions 
of  tbis  court  at  as  enrly  day  in  the  com- 
taigaotomnas  possible,  and  prays  that  the 
said  trustee  and  administrator  may  «c- 
count  tor  all  the  funds  in  bis  hands  belong* 
Idk  to  said  infants,  and  for  all  tbe  rents  hie 
baa  received  for  the  real  estate  in  hto 
bands ;  that  said  trustee  and  administra- 
tor be  directed  to  assign,  transfer,  and 
deliver  to  bim  all  securities  in  his  hands 
belonging  to  said  infants,  and  to  pay  to 
bim  all  money  belonging  to  them ;  that  tbe 
real  estate  belonging  to  the  said  estate 
may  be  sold  under  the  direction  of  the 
court;  and  tor  further  reUef.  Josiab 
Payne  Thomley,  one  of  the  children  of 
Mrs.  Henrietta  Thornier ,  having  arrived 
at  the  age  of  21  years  on  the  17th  July, 
1)89,  filed  his  answer  by  consent  of  all  par- 
ties to  propria  persona  on  19tb  July, 
claiming  that  his  share  of  his  grandfather's 
estate  shoaid  be  paid  to  him  directly.  The 
report  filed  by  me  20th  July,  1888,  the  or- 
der of  his  honor,  Judge  Norton,  therein, 
filed  2&tb  July,  1888.  and  my  report  filed 
30tb  October,  1888,  show  all  that  has  been 
done  in  the  cause,  and  a  reference  to  them 
will  save  the  necessity  of  further  state- 
ment in  this  report.  Arthur  B.  Bose,  trus- 
tee and  administrator  under  said  order, 
paid  the  costs  of  the  proceedings,  and  a 
coansel  fee  of  $200  to  his  solicitor,  out  of 
tbe  entire  funds,  and  a  fee  ol  $150  to 
Messrs.  lK>rd  &  Hyde,  attorneys  for  the 
children  of  Mrs.  Thomley,  paid  on  tot  their 
shares.  Upon  tbis  payment  to  them  by 
the  said  order  of  Judge  Norton,  Messrs. 
Lord  ft  Hyde  were  discharged  and  re- 
leased as  counsel  tor  tbe  minor  defendants 
and  Josiata  P.  Tbnmley.  Tbe  said  Arthur 
B.  Rose  assigned  to  the  said  Frank  A. 
Massie,  as  guardian  of  each  of  tbe  minor 
children  of  Mrs.  Thomley,  cunsol  stock  of 
tbe  state,  registered  in  name  of  said  guard- 


ian, $a,402.63  each.  I  have  thought  it  best 
to  state  thus  fully  and  particularly  the 
pleadings,  reports,  and  orders,  that  the 
court  may  understand  the  nature  and 
scope  of  the  proceedings. 

"  As  to  the  practice  of  tbe  court,  at  the 
request  of  the  solicitors,  I  respectfully  re- 
port as  follows:  Where,  (as  in  this  case,) 
tbe  heirs  at  la  wot  the  testator  are  par- 
ties to  the  proceedings,  as  It  was  held  to  be 
competent  for  tbe  court  to  appoint  any 
person  to  execute  a  conveyance,  as  In 
Dean  v.  Lanford,  9  Rich.  £q.  423,  where 
land  has  been  sold  by  an  executor  and 
trustee  but  no  conveyance  had  been  made, 
it  was  held  competent  to  order  the  con- 
veyance to  be  made  either  by  the  com- 
plainant, who  was  the  administrator  of 
the  deceased  executor  and  trustee,  or  by 
tbe  commissioner  if  the  heirs  of  the  testa- 
tor were  parties  to  the  proceedings.  In 
tbe  case  of  American  Bible  Society  v.  No- 
ble, 11  Blch.  Eq.  186,  the  blU  was  filed  by 
distribotees  against  tbe  widow  of  John  B. 
Bull  and  his  administrator,  as  be  was 
supposed  to  have  died  intestate,  tor  parti- 
tion. Some  of  the  personalty  was  sold  by 
the  commissioner  under  the  order  of  the 
court.  A  will  of  Bull  was  discovered  after 
the  filing  of  the  bill,  and  adjudged  to  be 
valid,  and  Noble  qualified  as  executor. 
By  the  circuit  decree  tbe  commissioner 
was  ordered  to  make  sale  of  tbe  real  and 
personal  estate.  The  executor  appeale<l 
on  the  ground  that  he  was  directed  by  the 
win  to  make  the  sale,  and  that  tbe  sale 
ordered  by  the  court  should  be  made  by 
him,  and  not  by  the  commissioner.  The 
appeal  conrt  sustained  the  appeal.  Tbe 
opinion  of  the  court  was  delivered  by 
Chancellor  Wardlaw.  In  it  hesays,  (page 
198:)  *Wben  the  order  for  sale  of  tbe 
estate  was  originally  grranted,  John  Bull 
seemed  to  be  intestate  as  to  bis  whole  es- 
tate, and  this  court,  having  custody  of 
the  estate  property,  directed  the  sale  to 
be  made  by  its  own  officers:  and  as  far  as 
the  order  has  been  executed  it  must  be 
supported,  and  if  the  executor  is  dissatis- 
fied with  bis  compensation  for  trouble  and 
management,  his  remedy  Is  In  the  law 
conrt  tor  extra  compensation  under  the 
act  of  1789.  But,  as  we  understand  tbe 
facts.  Berry  Hill  is  still  unsold,  and  as  we 
have  adjudged  this  tract  to  be  parcel  of 
the  General  Bull  estate,  which  tbe  executors 
were  directed  by  the  tiestator  to  sell,  and, 
as  there  is  no  charge  of  insolvency  or  mis- 
conduct made  as  to  the  executor,  we  ad- 
judge that  it  is  his  privilege  to  make  the  sale 
ol  Berry  Hill,  and  so  much  of  tbe  decretal 
order  as  directs  it  to  be  made  by  the  com- 
missioner be  rescinded.'  Chancellor  John- 
ston concurred  throughout, '  except  as  to 
the  right  of  tbe  executor  to  sell,'  as  to 
which  he  says :  '  I  apprehend  that  much 
inconvenience  and  perplexity  will  arise  in 
future  cases,  where  the  executor  is  author- 
ised to  make  partial  sales.  Sound  prac- 
tice, (and  this  is  only  a  question  of  prac- 
tice,) requires  that,  where  an  estate  is  tu 
be  administered  by  tbe  conrt,  tbe  whole 
funds  should  bo  In  the  hands  of  its  offi- 
cers.' Page  204.  In  Thomson  v.  Palmer,  2 
Rich.  Eq.  82,  it  was  held  that,  where  an 
executor  of  an  insolvent  estate  flies  a  bill 
enjoining  creditors  from  suing,  and  calling 
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tbem  in  under  an  order,  the  f  unda  in  the 
bands  of  tbe  executor  should  be  placed  in 
the  p08He88lon  of  the  court,  and  if  a  sale 
be  ordered,  whether  it  seema  of  real  or 
personal  estate,  tbe  sale  should  be  made 
by  tbe  master  and  tbe  funds  received  by 
blm.  In  deiiveriuK  tbe  opinion  of  the  appel- 
late court,  Chancellor  Johnston  states  the 
principles  and  reasons  which  govern  the 
practice  of  tbecourt  in  terms  more  general 
than  were  perhaps  necessary  in  that  par- 
ticular case.  Ho  says:  'There  remains 
another  point  requiring  the  special  notice 
of  theconrt.  When  an  executor  or  aduiln- 
Jstrator  comes  for  the  aid  of  the  court  in 
adniinisterinK  the  estate  in  his  hands,  tbe 
eourt  sbould  be  placed  in  possession  of  the 
funds  to  be  administered ;  and  when  tbe 
court  is  called  upon  to  order  a  sale  of  land 
In  aid  of  assets,  it  sbould  have  the  com- 
mand of  the  proceeds  of  sale  to  be  admin- 
istered. We  should  not  be  required  to  en- 
Join  creditors  from  proceeding  elsewhere, 
unless  we  are  placed  in  possession  of  tiie 
funds  to  which  tbe  creditors  are  entitled, 
so  as  to  enable  us  to  satisfy  all  tbe  Just 
rights  with  which  we  have  interfered.  The 
sale  which  the  executor  was  allowed  to 
make  should bavebeen made  bytheoflScers 
of  this  court,  by  which  not  only  the  fund 
would  have  been  in  the  hands  of  tbe  court, 
but  tbe  sale  would  have  been  made  at  far 
less  expense,  the  commissions  of  tbe  master 
being  less  than  those  of  the  executor.' 
These  cases  are,  I  think, sufBcieot  to  show 
the  practice  o(  tbe  court  priorto  the  adop- 
tion of  the  Code  of  Procedure.  Section  307 
is  as  follows:  'Property  to  be  sold  must 
be  sold  in  the  county  where  It  lies,  and  in 
the  following  manner:  All  sales  of  real 
estate  under  the  orders  of  the  probate 
eourt  shall  be  made  by  the  Judge  of  pro- 
bate. All  sales  under  the  order  of  the 
court  where  the  title  is  to  be  made  by  the 
clerk  of  tbe  circuit  court,  shall  be  made  by 
the  clerk.  All  other  Judicial  sales  shall  be 
made  by  the  sheriff,  as  now  provided  by 
law.  In  those  counties,  where  tbe  office  of 
master  exists,  the  master  shall  make  all 
sales  ordered  by  the  court  in  granting 
equitable  relief,  conformably  to  the  prac- 
tice of  the  courts  of  equity  of  this  state 
before  said  courts  were  abolished.  Up- 
on such  sale  being  made,  and  tbe  terms 
complied  wttb,  the  officer  making  the 
same  must  execute  a  conveyance  to  the 
purchaser,  which  conveyance  shall  be 
effectual  to  pass  the  rights  and  Interest  of 
the  parties  adjudged  to  be  sold.'  In  the 
case  of  Armstrong  v.  Humphreys,  6  S.  C. 
128,  it  was  held  that  tbe  provision  requir- 
ing property  adjudged  to  be  sold,  to  be 
sold  in  the  county  where  it  lies,  and  by 
the  sherllf  of  the  county,  was  mandatory, 
and  even  if  it  was  directory  merely,  it 
would  still  follow  that  tbe  courts  were 
bound  to  pursue  such  direction,  and  a  de- 
cree or  order  disregarding  it  would  have 
to  be  considered  as  erroneous.  The  mas- 
ters' act  1878,  (le  8t.  at  Large,  609;  Oen. 
St.  §  790,)  enacts  'that  each  master  shall 
make  all  such  sales  as  tbe  court  may  order 
him  to  make  iu  granting  equitable  relief, 
and  shall  execute  all  proper  conveynncen 
therefor.'  In  Ostendorft  v. Brown,  15  S.C. 
616,  it  was  held  that, '  since  the  master's 
act  of  1878,  (16  St.  607,)  all  sales  in  the  coun- 


ties therein  named,  ordered  by  tbe  court 
in  equity  cases,  must  be  made  by  tbe  mas- 
ter.' The  counsel  for  the  guardian  of  the 
minor  children  of  Mrs.  Thomley  contends 
that  it  is  of  greater  Importance  to  the  in- 
terest of  the  said  minors  that  tbe  sale  of 
the  real  estate  of  their  grandfather,  Josiah 
8.  Payne,  shall  be  made  Ity  tbe  master  un- 
der the  decree  of  the  court  in  proceedings 
to  which  all  who  have  an  interest  In  the 
property  are  parties  and  bound  by  tbe  de^ 
cree,  than  when  made  by  an  executor  or 
trustee.  The  expenses  of  a  sale  by  the  ad- 
ministrator would  be  greater  than  if  the 
sale  is  made  by  the  master.  Tbe  adminis- 
trator would  have  to  employ  a  broker  to 
sell,  whose  charges  would  come  out  of  the 
proceeds  of  sale.  Tbecosts  of  papers  wbere 
sales  are  made  by  a  broker  are  generally 
considerably  larger  than  when  made  by  a 
master;  and  If,  aa  is  probable,  the  parties 
who  ha  ve  an  tnterost  in  the  land  should  buy 
at  said  sale  to  protecttheir  interest  and  to 
prevent  sacrifice,  the  additional  amount 
which  they  woald  be  required  to  pay  for 
papers  would  reduce  tbe  amount  they 
would  receive  on  account  of  their  shares. 
The  plat  of  Mr.  Simons,  according  to  which 
it  Is  agreed  tbatthesaieslionid  be  made,  di- 
vides tbe  land  into  217  lots.  The  commts- 
sionsof  the  master  would  l>e  less  than  those 
to  which  the  administrator  with  the  will 
annexed,  would  be  entitled.  See  Thom- 
son V.  Palmer,  supra.  He  contends,  fur. 
tber,  that  the  plaintiff  has  voluntarily 
come  into  court  asking  Its  aid  In  adminia- 
terlng  the  estate  of  his  testator,  and  his 
protection  in  paying  over  not  only  the 
income,  iHit  the  corpns,  of  tbe  estate,  as 
well  the  proceeds  o(  sale  of  the  real  estate 
as  of  the  personal,  to  the  parties  entitled 
thereto,  some  of  whom  are  not  within  the 
Jurisdiction  of  tbe  court,  (the  court  has 
recognized  and  sanctioned  the  necessity 
and  propriety  of  tbe  application,  by  or- 
dering the  fees  of  plaintiff's  counsel  to  be 
paid  out  of  the  estate .)  that  tbe  guardian 
of  the  absent  minors,  having  been  made  a 
party,  has  invoked  the  protection  of  the 
court  for  said  minors,  and  prayed  that  tbe 
real  estate  in  which  they  have  an  interest 
shall  not  be  sold  by  the  administrator 
and  trustee  at  his  discretion,  but  that  it 
shall  be  sold  only  by  the  order  and  direc- 
tion of  the  court,  and  that  the  said  admin- 
istrator and  trustee  shall  account  for  the 
rents  and  profits  of  said  real  estate  re- 
ceived by  hlra;  that  this  constitutes  a 
case  for  the  granting  of  equitable  relief 
conformably  to  tbe  practice  of  tbe  courts 
of  equity  of  this  state  before  said  courts 
were  abolished,  and  that  said  courts 
would,  under  the  circumstances  of  this 
case,  have  ordered  tbe  sale  of  the  real  es- 
tate, the  proceeds  of  which  are  to  be  paid 
over  under  its  orders  and  decrees,  to  be 
made  by  the  officer  of  the  court,  and  the 
said  proceeds  held  by  him,  and  the  convey- 
ance to  be  made  by  said  officer  so  as  to 
pass  tbe  interest  of  all  parties  to  the  cause. 
Infants  as  well  as  adults.  But  be  further 
contends  that  the  provisions  of  the  Code 
of  Procedure  and  the  masters'  act,  requir- 
ing that  all  sales  ordered  by  the  court  in 
gi-anting  equitable  relief,  (or  as  expressed 
in  Ostendortf  v.  Brown,  supra.  In  equity 
cases,)  shall  be  made  by  tbe  master  in 
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the  counties  whera  there  te  a  master,  are 
mandatory,  and  cannot  be  dlsreKarded, 
or.  eTen  it  directory  merely,  It  would  still 
fo11o«r  tltat  the  courts  are  bound  to  pur- 
*ue  sueb  directions,  and  a  decree  or  order 
disregarding  them  would  hare  to  be  con- 
sidered as  erroneous.  Armstrong  v.  Hum- 
pbreys;  Ostendorff  v.  Brown,  supra. 

"The  counsel  tor  the  administrator  and 
trustee  contends  that  the  plaintiO  does 
not,  iu  his  complaint,  seelc  the  aid  ot  the 
court  in  admlnisterlug  the  estate  ot  his 
testator,  nor  does  he  ask  the  order  of  the 
court  for  the  sale  of  the  real  estate,  but, 
on  the  contrary,  avers  hie  purpose  ot  sell- 
ing the  same  under  the  power  given  him 
in  the  will,  but  only  malces  the  applica- 
tion for  the  benefit  of  the  children  ot  Mrs. 
Thomley,  to  enable  them  to  receive  their 
ebarefl.  no  order  being  necessary  to  en- 
able Mra.  Oraveley  to  receive  her  shares; 
that  he  is  entitled  to  sell  the  real  estate 
andertlie  powerglvenin  the  will,  although 
the  coart  may  order  and  direct  him  as  to 
the  time  and  terms  ot  said  sale,  so  as  to 
protect  the  Interest  of  the  minors,  and  to 
the  disposition  to  be  made  of  their  shares ; 
that  the  court  should  not  deprive  him  of 
the  eoramisslons  on  such  sales  to  which 
heis entitled, (11  BIch.Eq.  186, supra;)  that 
an  order  for  the  sale  of  the  real  estate  by 
the  master  not  having  been  contemplated 
by  the  complnlnaut,  and  not,  therefore, 
being  within  the  scope  or  purpose  of  the 
complaint,  it  Is  questionable  whether  pur- 
chasers at  a  sale  made  by  the  master  would 
accept  the  title,  as  it  may  be  questionable 
whether  the  court  has  Jurisdiction  to 
malce  sarh  sale  under  these  proceedings. 
As  the  Boli^oni  request  me  to  report  my 
conclnsion  upon  the  questions  raised,!  will 
do  so,  although  feeling  some  delicacy  in 
tlie  matter,  beeanse  it  is  Important  that 
the  qoeetions  shall  be  settled  by  the  court, 
and  It  Is  best  that  they  t>e  brought  to  a 
practical  issue.  Without  recapitulating 
the  reasons,  I  will  only  state  that  I  con- 
cur in  the  views  taken  by  the  counsel  for 
the  guardian  of  the  minor  defendants.  I 
respectfolly  recommend  that  the  entire 
real  estate  of  the  testator,  Joslah  S. 
Payne,  remaining  unsold,  be  sold  In  such 
parcels  and  upon  such  terms  as  the  court 
shall  direct,  andonsncb  day  as  the  solicit- 
ors In  tbe  cause  shall  agree  upon  In  writ- 
ing; that  the  sale  be  ordered  to  be  made 
by  tbe  master,  after  due  advertisement; 
and  be  bold  the  proceeds  of  sale  subject 
to  tbe  further  order  of  the  court." 

B.  E.  Young,  for  appellants.  J.  Baeb- 
man  Cbisolm  and  Lord  &  Hyde,  for  re- 
spondents. 

McGoWAN,  J.  Isaiah  8.  Payson  died 
August  23, 1899,  leaving  a  will,  and  heirs 
And  next  ot  kin.  as  follows,  vU. :  Widow 
Isabella  I.  Payson,  and  two  daughters, 
Maria  T.  Gravely,  wife  of  John  Gravely, 
of  England,  and  Julia  Henrietta  Payson, 
afterwards  the  wife  of  John  Thomley,  of 
Charlottesville,  Ta.  Among  other  things, 
the  testator  directed  by  bis  will  that  his 
executor  should  sell  and  dispose  ot  the  rest 
and  residue  ot  his  estate,  real  and  person- 
al, "as  soon  after  his  death  as  be  can  do 
•o  conveniently  and  Judieionsly,  so  as  to 


convert  the  whole  Into  money,"  butleavcs 
the  times,  terms,  and  mode  of  sale  to  his 
sole  Judgment  and  discretion  exclusively; 
"and  until  such  sale  shall  be  effected,  I  aa< 
thorize  and  empower  him  to  receive  the 
rents."  After  directing  some  legacies  to 
be  paid,  the  sale  moneys  ot  the  residue  are 
given  to  J.  Clarence  Cochran,  Arthur  B. 
Rose,  and  Cowlan  Gravely,  to  be  invested, 
and  tbe  increase  to  be  Invested  and  paid, 
— one-third  to  Mrs.  Payson  for  life;  one- 
third  to  Mrs.  Gravely  for  life,  and,  upon 
her  death,  to  her  issue  it  she  left  auy,  and 
if  none,  to  the  legatees  under  her  will,  and 
If  no  will,  to  testator's  "right  beirs;"  and 
the  remaining  third  to  JuUa  Henrietta 
PavBou,  in  tbe  same  way.  The  part  giv- 
en to  bis  wife  for  life  went,,  after  her 
dentb;  to  the  daughters  above.  Tbe 
other  clauses  of  the  will  are  animportant 
in  this  case,  except  the  last,  which  Is  as 
follows :  "  I  nominate,  constitute,  and  ao- 
point  my  good  friend  J.  Clarence  Cocbran, 
executor  of  this  my  will,  with  full  power 
to  sell  my  whole  estate,  real  and  peraon- 
al, "  etc.  Julia  Henrietta  Payson  married 
John  Thomley  of  Virginia,  and  daring 
her  life  received  her  share  ot  the  Income, 
but  she  died  January  28, 1886,  leaving  her 
husband,  John  Thomley,  and  four  chll- 
dn;n,  via.,  Josiafa  Payson,  Julia,  Jane 
Riching,  and  John,  who  became  entitled 
in  their  own  right  to  a  considerable  inter- 
est In  the  estate  of  their  grandfather,  the 
testator.  Soon  after,  in  April,  1885,  the 
executor.  Mr.  Cochran,  also  died,  without 
having  fully  administered  the  estate  and 
especially  jeaving  unsold,  (as  it  was  con- 
sidered injudicious  to  sell,)  a  tract  of  land, 
partly  marsh,  on  Charleston  Neck,  known 
as  "  Payne's  Farm. "  Dr.  Arthur  B.  Rose, 
the  only  remaining  trustee  under  tbe  will, 
took  upon  himself  tlie  duties  ot  tbe  trust, 
and  also  qualified  as  administrator  de 
bonis  Doa  with  tlie  will  annexed.  Upon 
taking  charge  ot  tbe  onadminiatered  es- 
tate, he  found  that  the  children  of  Mrs. 
Thomley  were  entitled  to  a  portion  of  the 
income  in  his  hands;  and,  although  they 
needed  it  for  maintenance  and  support, 
there  was  no  one  to  whom  it  could  be 
safely  paid,  as  they  were  minors,  lieyond 
tbe  limits  of  tbe  state  and  without  guard- 
tan.  Under  these  circamstsnces,  on  De- 
cembers. 1886,  he,  as  the  representative  of 
the  estate  and  with  the  entire  consent  of 
all  tbe  parties,  Instltutetl  those  proceed- 
ings to  obtain  the  authority  of  the  court 
to  pay  the  share  of  the  Thomley  children 
to  their  father.  Dr.  John  Thomley,  with- 
out his  being  appointed  guardian.  Tbe 
complaint,  among  other  things,  contained 
the  following  statement:  "That  upon  the 
death  ofMrs.  Thomley  berchlldren  became 
entitled  under  the  will,  uot  only  to  one- 
halt  ot  tbe  net  income,  to  which  their 
mother  was  entitled  during  herllfe,  bat,  the 
life-estate  having  fallen  Into  thecorpua,  to 
one-halt  the  estate  that  the  plaintiff  has 
in  his  possession  as  trustee  and  adminis- 
trator, tbe  income  to  which  the  children 
of  Mrs.  Thomley  are  entitled,  etc.;  that 
the  plaintiff  is  advised  that  the  said  chil- 
dren being  minors,  non-residents,  and  hav- 
ing no  guardians  under  the  ctmtrol  ot  tbe 
courts  of  this  Btate«   it   would  not  be 


Digitized  by 


Google 


16 


SOUTHEASTEBN  BEPOBTEB,  VoL.  12. 


(8.  a 


proper  or  safe  to  transfer  tbe  tandH  be- 
yond the  jnrlBdlction  of  tbisconrt,  without 
Its  order  to  du  bo  opua  proper  secnrlty 
given ;  that  be  ia  anxious  that  the  funds 
now  in  his  hands,  and  such  as  shall  come 
from  investments  up  to  the  time  of  final 
settlement,  be  paid  to  said  chlldran,  but 
also  that,  upon  the  final  settlement  of  the 
estate,  he  may  be  authorised  and  directed 
to  pay  over  tbe  corpus.  That  be  Is  in* 
formed  that  said  children  are  necessitous, 
and  that  their  father's  means  are  quite 
limited,"  etc.  Tbe  court  snstained  this 
view,  and  ordered  the  administrator  to 
pay  over  to  Dr.  John  Tbomley,  father  of 
the  minors,  tbe  increase  in  his  hands  be- 
loniiing  to  them  for  tbeir  use,  etc.  But  in 
1889,  Dr.  Tbomley,  the  father,  died,  and 
thereupon  Frank  A.  Massie  was  appoint- 
ed guardian  of  tbe  children,  in  tbe  state 
of  Virginia.  He  asked  and  obtained  leave 
as  guardian,  to  come  into  the  case  as  a 
defendant;  and  bis  answer,  tor  tbe  first 
time,  changed  tbe  consent  character  of 
tbe  proceedings,  demanded  an  accounting, 
and  alleged  that  tbe  real  estate  now  in 
tbe  bands  of  the  trustee  and  administra- 
tor with  tbe  will  annexed  cannot  now  be 
sold  by  bim,  except  under  the  direction  of 
conrt;  that  it  produces  little  or  no  in- 
crease; and  that  it  should  be  sold  under 
the  direction  of  conrt.  The  question 
whether  Dr.  Bose,  the  representative  of 
the  estate,  by  tbe  proceeding  wblcb  he  filed 
for  a  particular  purpose,  bad  forfeited  the 
right  given  by  tbe  will  to  make  tbe  saW, 
and  that  tbe  master,  under  the  order  of 
conrt,  must  make  It,  was  referred  to  Mas- 
ter Miles,  who  made  a  full  and  elaborate 
report,  reviewing  the  authorities,  (which 
should  appear  in  the  report  of  the  case,) 
and  recommending  that  the  court  order 
tbe  sale  to  be  made  by  the  master. 

Upon  exception  this  report  came  before 
Judge  HoDsoN.  who  adjudged  that  Ar- 
thur B.  Rose,  as  trustee  and  administra- 
tor de  bonis  dob  with  tbe  will  annexed  of 
tbe  estate  of  Josiab  8.  Payson,  has  full 
power  of  sale  of  the  real  estate  of  Josiah 
S.  Payson,  without  the  intervention  of  the 
court,  and  overruled  the  report.  From 
this  Judgment  Frank  A.  Massie,  guardian, 
and  Jnlla  Thomiey,  appeal  upon  tbe  fol- 
lowing grounds :  (1)  That  the  trustee  and 
administrator.  Dr.  A.  B.  Rose,  having 
craved  the  aid  of  the  court,  in  the  admin- 
istration of  the  estate  intrusted  to  him, 
put  the  estate  into  the  care  and  custody 
of  tbe  court,  tind  that  the  court  should 
have  taken  care  that  the  estate  is  admin- 
istered for  the  advantage  of  those  benefi- 
cially entitled  thereto,  and  not  for  that  of 
tbe  administrator  or  trustee.  (2)  That  in 
this  case  tbe  court,  even  If  it  does  not  or- 
der the  sale  to  be  made  by  the  master, 
should  have  kept  a  supervision  over  the 
administrator  and  trustee,  and  required 
him  to  sell  the  property,  under  the  direc- 
tion of  the  court.  (8)  That,  as  this  is  an 
equity  case,  all  sales  of  the  property  In- 
volved should  be  made  by  the  master  not 
only  as  a  matter  of  law,  bnt  also  as  a 
matter  of  discretion,  because  sales  made 
by  tbe  master  are  made  "at  far  less  ex- 
pense" than  if  made  by  the  administrator, 
etc.    (4)  That  his  honor  should  have  fur- 


ther held  that  tbe  conrt  will  not  allow  an 
administrator,  executor,  or  trustee  to  bur- 
den those  interested  in  tbe  estate  with  u 
double  set  of  costs.  Either,  trusting  to 
himself  and  his  counsel,  he  must  adminis- 
ter the  estate  himself,  or,  it  he  goes  into 
court  for  its  aid,  and  then  creates  extra 
costs,  and  expenses,  and  relieves  himself 
of  responsibility,  he  must  then  administer 
tbe  estate  under  the  diractlon  of  the  court, 
in  the  least  expensive  manner  and  through 
its  officer.  And,  finally,  all  this  is  made 
the  stronger  and  the  more  obligatory  on 
the  court,  where  minors  are  concerned. 
Under  the  law  every  man  has  tbe  right  to 
make  bis  own  will,  and,  If  be  desires  to 
have  his  property  sold,  to  declare  how  and 
by  whom  it  shall  be  done.  When  Dr. 
Rose  received  his  letters  as  administrator 
with  tbe  will  annexed,  there  can  be  no 
doubt  that  he  bad  the  right  (section  1972. 
Oen.  St.)  to  sell  all  tbe  unsold  property  of 
the  testator,  Payson,  according  to  the 
terms  of  bis  will ;  and,  as  it  appears,  he 
bad  the  land  surveyed,  divided  into  lots, 
and  was  making  arrangements  to  sell 
when  the  earthquake  came,  which  made  a 
sale  at  that  time,  or  soon  alter,  unad  v<sa- 
ble.  Nothing  hassince  occurred  todeprive 
bim  of  that  undoubted  right,  unlessltmay 
be  found  In  the  proceedings  which  he  in- 
stituted in  tbe  court  after  the  death  of 
Mrs.  Thornley  (1885)  (or  the  purposes  there- 
in indicated,  we  think  that  the  doctrine 
of  Thomson  v.  Palmer,  3  Rich.  Eq.  36,  Is 
sound, — that  "when  an  executor  or  ad- 
mlnlstratdr  comes  for  the  aid  of  the  court, 
in  administering  the  estate  In  his  bands, 
the  court  shall  be  placed  In  possession  of 
the  fund  to  be  administered,  and  when  the 
court  Is  called  upon  to  order  a  sale  of  land 
In  aid  of  assets.  It  should  have  tbe  com- 
mand of  the  proceeds  of  sale  to  be  admin- 
istered," etc.  We  do  not,  however,  see  tbe 
analogy  claimed  to  exist  between  that 
case  and  tbe  one  at  bar.  There  is  no  sug- 
gestion here  that  tbe  estate  Is  Insolvent, 
with  numerous  creditors,  or  that  there  is 
any  such  complexity  In  It  as  to  make  it 
necessary  that  the  court  should  adminis- 
ter It,  or  that  any  such  request  was  made. 
Undoubtedly  an  executor,  under  certain 
circumstances,  may  ask  the  court  to  re- 
lieve him,  and  to  take  upon  itself  the  ad- 
ministration of  tbe  estate;  but  we  do  not 
understand  that  such  must  be  tbe  result 
of  every  application  for  any  purpose  to 
the  court;  but  its  effect  muitt  depend  large- 
ly upon  the  character  of  tbe  appliratlbu 
m  ade.  If  tbe  proceedings  in  this  case  m  ust 
have  tbe  effect  of  transferring  to  the  court 
the  whole  administration,  it  can  only  be 
as  a  necessary  incident  or  legal  effect ;  for 
tbe  whole  record  shows  that  such  inten- 
tion or  expectation  was  not  in  the  minds 
of  the  executor  or  any  of  the  parties.  It 
does  not  strike  us  as  exactly  accurate  to 
say  that  the  executor  "put  the  estate  into 
tbe  care  and  control  of  thecourt."  Nor  do 
we  think  that  such  result  was  the  neces- 
sary consequence  of  the  proceeding.  The 
executor.  Dr.  Rose,  had  lu  his  hands  cer- 
tain funds  belonging  to  the  Tbomley  chil- 
dren, who  were  minors  withoutguardlans. 
He  could  not  be  expected  to  pay  them,  un- 
til they  were  represented  by  some  one  who 
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«oti1d  irire  lesal  acquittance,  but  be  was 
willlnKto  mnke  payment  to  the  father, 
liruTided  the  court  would  authorize  such 
iwyment.  The  primary  object  of  the  pro- 
reeding  vraa  to  obtain  that  authority  for 
the  uxcluRlve  benefit  of  those  in  whose  be- 
half complaint  la  now  made.  There  was 
nut  an  intimation  in  tlie  proceedings  as 
to  transferring  the  administration  to  the 
court. 

We  cannot  distinguish  this  case  in  prin- 
ciple from  that  of  Society  y.  Noble,  11 
Rich.  Eq.  180.  In  that  case  a  bill  was  filed 
by  distributees  against  the  administra- 
tor and  widow  of  John  B.  Bull,  as  he 
was  supposed  to  have  died  Intestate. 
Some  of  the  property  had  been  sold  by  the 
order  of  the  court,  when  a  will  was  dis- 
covered. By  the  circuit  decree,  the  com- 
missioner was  ordered  to  make  sale  of  the 
remaining  property.  The  executor  ap- 
pealed on  the  ground  that  he  was  directed 
by  the  will  to  make  the  sale.  Held,  that 
the  circuit  decree  waa  erroneous,  and  that 
the  executor  had  therightto  makethesnle. 
In  delivering  the  Judgment  of  the  equity 
appeal  court.  Chancellor  Wardlaw  said : 
"As  we  understand  the  facts, '  Berry  Hill ' 
is  still  unsold,  and  as  we  have  adjudged 
thi«  tract  to  be  parcel  of  the  General  Bull 
wtate,  which  the  executors  were  directed 
by  the  testator  to  sell,  and  as  there  is  no 
cliarge  of  insolvency  or  misconduct  made 
as  to  the  executor,  we  adjudge  that  it  is 
his  privilege  to  make  the  sale  of '  Berry 
Hill'  and  that  so  much  of  the  decretal  or- 
der as  directs  it  to  be  made  by  the  com- 
missioner be  rescinded,"  etc.  Here  there 
is  not  the  slightest  intimation  of  insolv- 
ency or  misconduct  on  the  part  of  the  ex- 
ecutor. In  the  late  case  of  Anderson  v. 
Butler,  81  8.  C.  188,  9  S.  E.  Rep.  7»7,  the 
chief  Justice,  In  delivering  the  Judgment  of 
the  court,  said :  "  Now  this  power  [to  sell] 
having  been  conferred,  and  It  not  t>elng  re- 
voked. It  is  the  law  of  the  case  and  must 
control,  unless  suspended  or  vacated  by 
the  courts  for  soraereason  authorising  the 
courttbusto  suspend  or  to  vacate.  Doubt- 
Ims  an  executor  may  be  removed  from  bis 
office  and  bis  powersrevofced  by  thecourts 
for  subsequent  insolvency,  incompetency, 
or  fraudulent  conduct  in  reference  to  the 
management  of  the  estate;  but  in  the  ab- 
sence of  these  and  all  similar  causes,  we 
know  of  no  authority  in  the  courts  to 
take  from  the  executor  the  power  and  du- 
ties conferred  upon  him  by  the  testator. 
[Citing  tbe  above  case  of  Noble.]  As  we 
have  said  every  one  has  the  right  to  make 
his  own  will,  and  to  appoint  his  own 
agents  for  carrying  it  into  effect,  and, 
when  not  against  the  law  of  the  land,  it 
would  be  an  usurpation  of  power  and  a 
dangerous  infringement  of  a  sacred  right 
for  the  courts  to  change,  or  In  any  way 
modify,  the  wishes  and  purposes  of  the 
textator,  as  solemnly  expressed  in  his  last 
will  and  testament."  We  do  not  think 
that  the  case  should  be  controlled  by  tbe 
different  statutes  cited,  as  to  who  is  the 
proper  officer  to  make  sales  ordered  by 
the  conrt  of  common  pleas.  The  qnestlon 
is  not  what  officer  shall  make  a  sale  or- 
dered by  the  court,  but  whether  the  court 
should  order  the  sale  at  all,  or  leave  it  to 
be  made,  as  tbe  law  directs,  under  the 
T.128.B.nal — 2 


terms  of  the  will  itself.  The  Judgment  of 
this  court  Is  that  tbe  Judgment  of  tbe  clr^ 
cult  court  be  affirmed. 

Simpson,  C.  J.,  and  MoIyeb,  J.,  concur. 


I1IVI.NGRT0N  V.  Hudson. 

(Supreme  Court  of  Georgia.    Oot.  8,  18II0.) 
Tax-Titles — DootnuNTinT  Evidsncs. 

1.  Itls  no  objection  to  the  admlssibllilT' in  ev- 
idence of  a  BherUCa  tax-deed,  regular  on  its  fSoeu 
that  it  is  not  shown  that  the  comptroller  general 
had  properly  advertised  the  land  before  Tssuliur 
the  fi.  fa,  for  taxes,  and  that  ^e  deed  does  not 
show  that  the  land  was  nroperly  advertised,  as 
it  will  be  i>resnmed  that  the  reoltala  of  the  deed 
as  to  the  conduct  of  the  sheriff  are  correct,  and 
that  the  oomptroUer  seneoral  did  his  intj. 

2l  a  deed  poiporUng  to  have  been  executed 
in  another  state  before  a  Justice  of  the  peace, 
and  not  duly  probated  in  the  county  where  the 
land  Is  situated,  is  not  admissible  in  evldenoe, 
though  improp^ly  recorded  in  that  county. 

8.  Parol  evidence  that  defendant  had  returned 
oertoin  land  to  the  tax  leoeiver,  and  paid  the 
taxes  thereon  for  certain  years,  is  not  admissible 
where  it  is  not  shown  that  the  tax-digests  are 
loet,  or  not  obtainable,  as  they  are  the  best  evi- 
dence. 

4.  Where  a  tax  ft.  fa.  is  in  evidence,  and  has 
no  executed  transfer  upon  it,  evidence  that  it  was 
delivered  to  a  certain  person  by  one  L.,  together 
VTlth  other  ft.  fas.,  tnutsferred  to  L.  bvute  comp- 
troller general,  and  that  L.  directed  the  proceed- 
ings under  it,  does  not  show  that  such  JL  fa.  was 
transferred  to  L.  by  the  oomptroUer  general. 

6.  In  an  action  for  land  clalmeahy  plaintUT 
under  a  tax-deed,  the  law  presumes  tnat  the 
comptroller  general  did  his  dnty  in  advertising 
the  land  for  sale  for  taxes,  and  It  is  incumbent 
on  defendant  to  show  that  he  did  not  so  advertise. 

0.  Where  it  does  nob  appear  that  defendant 
waa  present  at  a  tax-sale,  or  that  he  knew  tne 
land  was  to  be  sold,  or  that  he  failed  to  disclose 
that  the  land  was  not  wild,  a  charge  that  if  he 
waa  present,  and  failed  to  make  such  disclosure, 
he  would  be  estopped  is  reversible  error. 

Error  from  superior  court,  L>aurens 
county :  Robbrts,  Judge. 

T.  L.  GWoerand  JB.  A.  StanIey,1oT  plain- 
tiff in  error.  J.  M.  Stabbs  and  Afercer 
Haynee,  for  defendant  in  error. 

Blandfobu.  J.  The  plaintlR  in  error 
move<l  tbe  court  for  a  new  trial  upon  the 
several  grounds  which  are  embraced  in 
tbe  motion,  which  motion  was  refused, 
and  thereupon  the  plaiutlfl  in  error  says 
tbe  court  committed  error. 

1.  The  first  special  assignment  of  error 
is  that  the  court  admitted  la  evidence, 
over  the  objection  of  defendant's  counsel,  a 
certain  wild-land  deed  made  by  the  sheriff 
of  Laurens  county  to  James  T.  Hudson, 
plaintiff,  to  the  lot  of  land  in  dispute,  tbe 
same  being  a  sheriff's  deed.  The  ground 
of  this  objection  Is  that  the  plaintiff  did 
not  first  show  that  the  comptroller  gen- 
eral of  the  state  of  Georgia  bad  adver- 
tised the  land  conveyed  In  aaid  deed  for  30 
days  before  issuing  said  tt.  fa.  for  taxes, 
and  because  tbe  recital  in  said  deed  did 
not  show  It  was  ever  advertised  in  any 
particular  newspaper  published  at  tbe 
capital  of  the  state  of  Georgia,  as  re- 
quired by  law.  We  think  that  this  ground 
is  not  well  taken.  Tbe  deed  being  regular 
upon  its  face,  the  recitals  therein  in  re- 
spect to  the  conduct  of  the  sheriff  are  pre- 
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Bumed  to  be  correct.  The  law  farther  pre> 
sumes  that  every  oflScer  does  hia  duty; 
and  It  will  be  presamed  that  the  comp- 
troller general  did  bla  duty  before  Issning 
the  execution  by  making  the  proper  ad- 
vertisement. 

2.  The  nest  ground  of  error  complains 
that  the  plaintiff  did  not  first  show  that 
the  comptroller  general  had  furnished  to 
the  clerk  of  the  superior  court  a  list  of  the 
lot  of  land  in  dispute.  What  has  been 
said  in  reference  to  the  first  ground  in  the 
motion  applies  equally  to  this.  The  law 
will  presume  In  favor  of  the  comptroller 
general  that  he  did  perform  his  duty  by 
giving  to  the  clerk  of  the  superior  court  a 
list  of  all  the  wild  lands  in  his  county. 

3.  The  next  ground  of  error  alleged  is 
that  the  court  admitted  in  evidence,  over 
the  objection  of  defendant's  counsel,  a  cer- 
tified copy  of  a  deed  made  to  Andrew  T. 
Cunningham  to  the  lot  of  land  In  dispute, 
with  other  lands  under  said  deed,  plaintiff 
introducing  the  same  under  a  notice  duces 
tecum,  directed  to  A.  T.  Cunningham,  Ware 
county,  with  an  entry  on  the  same  only 
of  the  sheriff  of  said  Ware  county  that 
said  A.  T.  Cunningham  was  not  to  be 
found  in  said  county,  as  set  forth  in  the 
copy  duces  tecum  and  copy  deed.  The 
particular  ground  of  objection  in  this  as- 
signment is  not«tated,  and  the  same  is  not 
Bufllciently  specified  and  set  forth. 

4.  The  seventh  ground  of  objection  is 
that  the  court  ruled  out,  and  excluded 
trom  the  Jury  trying  the  case,  the  deed  of 
the  defendant  to  the  land  in  dispute,  when 
«ald  deed  had  been  recorded  by  the  clerk 
of  the  superior  court  of  the  county  where 
the  land  lay,  ruling  **  that  the  said  deed 
was  executed  before  a  judge  of  a  court  of 
record,  the  deed  purporting  to  have  been 
executed  in  Florida  before  a  justice  of  the 
peace. "  We  find  no  error  In  this  ruling  of 
the  court.  The  deed  having  been  recorded 
In  Laurens  county  Improperly,  a  probate 
of  the  same  not  having  been  duly  made, 
the  defendant  was  not  entitled  to  have 
the  same  admitted  to  the  jury. 

5.  The  next  ground  of  error  complained 
of  is  that  the  court  erred  in  ruling  out, 
and  excluding  from  the  jury,  the  evidence 
of  the  defendant,  to-wit:  that  be  had  re- 
turned the  land  in  dispute  to  the  tax  re- 
ceiver, and  had  paid  the  taxes  on  the  same 
to  the  tax  collector,  tor  the  years  1876  and 
1876,  and  the  receipts  for  the  same  were 
lost;  the  court  ruling  that  the  digests 
were  the  only  evidence  that  could  be  in- 
troduced. We  think,  as  the  case  then 
stood  before  the  jury,  that  this  rating  of 
the  court  was  correct.  If  the  tax-digests 
had  been  lost  or  mislaid  so  that  the  same 
could  not  be  found,  we  think  this  evidence 
should  have  been  admitted;  but  there  is 
no  pretense  In  this  case  that  the  tax-di- 
gests were  lost,  or  could  not  be  produced. 
And  it  may  be  that  if  the  digests,  when 
produced,  failed  to  show  that  the  land 
was  given  In,  and  the  taxes  paid,  by  the 
defendant,  this  testimony  would  then 
have  been  admissible. 

6.  The  next  assignment  of  error  Is  that 
the  court  excluded  from  the  jury  the  testi- 
mony of  Dennis  McLendon,  the  sheriff  at 
the  time  of  the  sale  of  said  land,  as  wild 
land,  by  whom  defendant    proposed  to 


prove,  that  the  S.  ik.  was  a  transferred  S. 
fk.  by  the  comptroller  general,  W.  L.  Gold- 
smith, to  J.  M.  Lowery,  of  Laurens  coun- 
ty, and  that  said  Lowery  delivered  said 
S.  fa.  to  McLendon,  directed  the  levy  to 
be  made,  the  advertisement  to  be  made 
and  run  in  a  certain  newsoaper  published 
in  said  county,  at  an  agreed  price  per  lot. 
and  directed  the  sale  of  the  lot  in  said  d.  At., 
under  the  same  instructions  as  of  other  U. 
fas.  that  were  transferred  to  said  Lowery  by 
said  com  ptroller  general.  Defendant  offered 
this  testimony  to  show  that  said  S.  fa. 
was  a  transferred  S.  tk.,  and  that  the  wit- 
ness McLeudon  had  never  received  any  in- 
structions or  order  from  the  comptroller 
general  concerning  the  17.  At.,  and  had  nev- 
er transmitted  to  him  any  amount  of 
money  for  taxes  as  set  forth  In  the  S.  fa., 
nor  any  amount  arising  from  the  sale  of 
the  land,  but  that  the  same  was  fully  con- 
trolled by  the  said  Lowery.  These  facts 
would  not  prove  a  transfer,  tbeS.fa.  itself 
being  in  evidence,  and  having  no  executed 
transfer  upon  it. 

7.  The  next  assignment  of  error  Is  tbat 
the  court  charged  the  jury  tbat  the  law 
presumes  that  the  comptroller  general  in 
this  case  did  bis  duty  in  advertising  the 
sale  of  tbi9  lot  of  land  for  taxes,  and  tbat 
it  Is  incumbent  on  the  defendcuit  to  show 
that  the  comptroller  general  did  not  so  ad- 
vertise. We  think  this  charge  of  the  court 
was  right  under  the  law. 

8.  The  last  assignment  of  error  is  tbat 
the  court  charged  the  Jury  that "  if  you  be- 
lieve the  lot  of  land  was  sold  by  the  sher- 
iff of  said  county,  and  Livingston  was 
present  and  permitted  it  sold,  then  be 
[Livingston]  would  beestopped,lf  hefalled 
to  disclose  the  fact  of  Its  not  being  a  wild 
lot."  We  think,  under  the  facts  of  this 
case,  that  this  charge  of  the  court  was  er- 
ror, the  facts  not  warranting  the  conclu- 
sion that  Livingston  was  present  at  the 
time  of  the  sale,  or  that  he  knew  that  the 
land  was  to  be  sold,  or  that  he  failed  to 
disclose  the  fact  that  the  land  was  not  a 
wild  lot ;  and  for  this  reason  we  reverse 
the  judgment  of  the  coart  below  in  refus- 
ing to  grant  a  new  trial. 


Travelers'  Ins.  Co.  v.  Shbppabd. 

(Supreme  Court  of  (Georgia.    Oct.  8, 18B0.) 

JjOS  Insurance — Aorioira  ok  Policies— EviDiyoB 
— Rbb  Gest^ — Pboov  or  Dsath — CRCi>iBii.irr 

or  WiTKKBS. 

(a)  BCLiNes  OR  TR>  ASMiBaioir  ov  wnawnum. 
1.  In  an  action  apon  a  polloy  of  Insuranoe,  a 
copy  of  the  policy  being  annexed  to  the  declara- 
tion, and  the  declaration  being  otherwise  suiB- 
dent  under  the  Ck>de,  the  policy  is  admissible  in 
evidence  at  the  tzlal,  without  the  application  on 
which  it  was  founded,  notwithstanding  the  policy 
refers  to  the  applioation,  and  makes  it  a  part 
thereof,  and  notwithstandini;  the  application  sets 
forth  matters  not  written  in  the  policy,  but  ex- 
pressly declared  therein  to  be  warranties. 

a.  Where  the  poli<7  stipulates  for  prelimi- 
nary proof  of  loss,  and  the  declaration  alleges  that 
such  proof  was  furnished,  and  where  the  whole 
declaration  is  denied  by  plea,  the  plalntifC  is  en- 
titled to  verify  the  allegation  by  submlttiiur  in 
evidence  the  afBdavlts  which  were  furnished  to 
the  company  as  preliminary  proof.  Bat  the  affi- 
da7its  are  evidence  for  the  sole  porpoee  of  showing 
compliance  with  the  terms  of  the  policy  as  to  pew- 
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limiauy  proof,  and  the  better  optnion  is  that  their 
sufflcienoy  is  for  tbeoonrt  They  are  no  evidence 
against  the  company  of  any  fact  stated  in  their 
contraits. 

3.  Thoogh  the  poliOT  stipnlates  that  the  pre- 
liminary proof  ct  deauk,  etc.,  to  be  furnished, 
shall  be  "direct  and  afOrmatiTe  proof, "  any  proof 
that  on^ht  to  be  satisfactory  will  sufBce,  although 
it  may  invoWe  inference  of  the  main  fact  from 
other  tacts,  and  therefore  be  properly  denominated 
-"drcmnstantial,"  rather  than  "direct,"  evidence. 

4.  The  good  or  bad  faith  of  an  insnrance  com- 
pany In  refusing  to  pay  after  demand  Is  to  be  de- 
termined by  Ihe  eviclence  adduced  at  the  trial 
iipon  the  merits  of  the  controversy,  and  not  by 
«z  parte  affidavits  prodnoed  to  the  company  as 
prelimlnaty  proof,  or  for  the  company's  InfomM- 
tion  to  Induce  voluntary  payment.  Probable 
cause  for  refusing  payment  will  negative  the  im- 
putation of  bad  faith,  and  without  such  probable 
<ause  refusal  will  be  at  the  company's  peril.  Ex 
parte  atSdavits  are  not  admissible  to  illustrate 
the  question  of  good  or  bad  fath. 

6.  In  an  action  by  a  woman  upon  a  policy  of 
insurance  on  the  life  of  her  husband,  her  charac- 
ter is  not  involved,  and  evidence  of  her  good 
character  is  not  admissible.  Nor  is  her  charac- 
ter as  a  witness  in  her  own  behalf  open  to  sup- 
porting evidence,  where  no  impeaching  evidence 
has  been  Intzodnoed  by  the  defendant. 

0.  The  person  whose  life  was  insured  having 
disappeared  while  a  hunt  was  In  progress,  in 
irhich  he  with  two  others  participated,  what  one 
of  liis  comrades  said  to  the  other  on  the  scene  of 
the  hunt,  when  they  met  a  few  minutes  after  the 
disappearance  oconrted,  and  also  while  they 
were  on  the  way  to  search  fOr  their  missing  com- 
panion, was  admissible  in  evidence  as  part  of 
the  re*  gesUx,  to  explain  their  conduct  in  aban- 
doning uie  hunt,  engaging  in  tiie  search,  and  con- 
ducting it  in  a  parUcular  manner;  these  acts  of 
theirs  oeingr  relevant  evidence  in  a  suit  upon  the 
policy,  and  the  declarations  being  of  a  nature  to 
aoooant  for  and  illustrate  the  acts  with  which 
they  were  connected,  and  being  apparently  in- 
sUnetlve  and  spontaneous  utterances,  free  from 
any  reasonable  suspicion  of  device  or  after- 
thought. Though  not  precisely  contemporaneous 
with  the  main  fact  of  the  disappearance,  they 
were  made  while  the  transaction  of  which  that 
main  fact  conaUtated  a  part  was  incomplete,  and 
while  the  stream  of  action  wtiich  began  witn  the 
hunt  and  terminated  with  the  search  was  un- 
broken. 

7.  An  exclamatory  alflrmatlon,  such  as  "Shep- 
pard  has  killed  himself  1"  though  a  part  of  the 
re*  gettCB,  ia  not  evidence  of  the  matter  of  fact 
whidh  it  affirms,  where  all  the  circumstances 
show  that  It  was  the  expression  of  a  mere  opin- 
ion. Its  tanctton  as  evidence  should  be  confined 
to  UIostratinK  such  relevant  conduct  of  the 
speaker  as  It  tiands  to  explain,  and  such  relevant 
conduct  of  the  hearer  as  it  prompted  or  influ- 
enced. A  declaration  importing  that  the  speaker 
thought  he  caught  a  glimpse  of  a  man  falling 
from  a  boat  into  the  river  deals  with  matter 
of  fact,  not  with  matter  of  opinion.  It  relates  to 
*n  indistinct  perception  of  the  senses,  not  to  a 
mere  inference  or  conclusion  of  the  mind. 

8.  The  manner  and  appearance  of  a  speaker 
whose  acta  and  ntterancesoelong  to  the  ret  gestce 
are  relevant  evidence;  and  that  he  looked  wild, 
and  seemed  excited,  is  matter  of  fact,  not  of  opin- 
ion, tor  which  reasons  ought  to  be  specified.  The 
signs  of  emotion  may  be  described  by  the  use  of 
general  terms,  without  any  enumeration  of  par- 
ticnlata. 

8.  The  res  gestce  of  the  disappearance  in- 
volved In  this  case  terminated  with  the  conclusion 
of  the  search,  and  subsequent  excitement,  con- 
versations, etc.,  of  the  persons  connected  with 
the  transaction,  and  u}>on  a  different  scene,  were 
irrelevant  and  inadmissible. 

10.  The  action  being  by  a  wife  upon  a  policy 
of  Insnrance  in  her  favor  upon  the  life  of  her 
husband,  the  Insurance  being  against  death  by 
accident  within  one  year  from  the  date  of  the 
policy,  and  he  having  disappeared  within  the 


year,  that  his  family  regarded  Urn  tm  dasd,  or 
recognized  him  as  Ming  dead,  is  not  oompetiant 
evidence  in  l>ehalf  of  the  plaintiff. 

11.  The  grief  and  sickness  of  the  plaintiff  con- 
sequent upon  hearing  of  her  husband's  death,  and 
that  by  reason  of  destitution  she  liad  to  sell 
clothing  to  supply  wants,  are  not  relevant,  and 
therefore  not  admissible  evidence  in  her  behalf. 

IS.  That  plaintiff  and  her  husband  were  at- 
tached to  each  other,  and  lived  tc^ether  on  afleo- 
tionate  tonus  up  to  the  time  of  his  disappearance, 
is  relevant  and  admissible,  as  tending  to  throw 
some  light,  in  connection  with  oth^  evidence,  oa 
the  nature  ana  cause  of  his  long-oontinued  ab- 
sence. 

IS.  That  a  sister  of  plaintUt,  who  resides  with 
her,  never  saw  any  letter  or  communication  in  a 
mysterious  manner  which  would  lead  her  to  sup- 
pose that  plaintiff  was  In  oommnnioatlon  with 
her  husband,  or  that  she  (the  sister)  has  nothing 
to  lead  her  to  believe  he  is  still  aUve,  la  iirele- 
vant  and  inadmissible. 

14.  The  opinion  of  a  witaess  as  to  the  difficulty 
of  recovering  the  body  of  a  man  U  he  fell  into  the 
river  at  a  oeirtain  place  la  admissible,  his  reasons 
for  the  opinion  appearing  from  the  testimony 
taken  as  a  whole,  aiid  the  place  being  identified 
as  the  point  at  or  near  whioh  the  person  in  ques- 
tion disappeared. 

15.  Testimony  as  to  the  oharaoter  of  the  river, 
etc,  at  a  particnlar.  point  shown  to  the  witness, 
is  not  admissible,  withoot  some  evidence  tending 
to  Identify  that  point  with  the  one  at  whioh  the 
disappearance  occurred 

10.  A  man  who,  as  pilot  and  mate,  is  well  ac- 
quainted with  a  river,  is  competent  to  give  his 
opinion  as  to  whether  one  fallng  into  it  would 
likely  be  found  after  death,  and  among  the 
reasons  for  his  opinion  the  witness  may  cite  sd 
instance  of  a  person  who  fell  overboud  many 
years  ago,  and,  though  searched  for,  was  never 
found. 

17.  One  who  has  navigated  the  river  by  steam- 
boat for  about  five  years  may  express  his  opinion 
in  connection  with  a  description  of  the  stream 
and  a  statement  of  facta  showing  his  acquaint- 
ance with  the  characteristics  of  the  river  «uid  th* 
adjacent  swamps. 

18.  Witueases  acquainted  with  the  plaintiff's 
husband  having  testified  in  behalf  of  the  com- 
pany that  they  saw  him  alive  in  Alabama  after 
nis  disappearance,  and  others,  not  acquainted 
with  him,  that  they  too  saw  a  man  in  Alabama, 
of  whom  an  authentic  photograph  of  the  plain- 
tiff's husband  exhibited  at  the  mal  appeared  to 
be  a  likeness,  su<di  evidence  cannot  be  rebutted 
by  the  testimony  of  a  witness  on  the  part  of  the 
plaintiff  that  he  knew  her  husband,  and  saw  a 
man  in  Georgia  whom  he  at  first  thought  was 
him,  but  changed  his  opinion,  upon  being  in- 
formed that  the  man  was  or  had  beian  a  citizen  of 
the  town  at  which  the  witness  met  with  him. 
This  testimony  is  irrelevant  and  inadmissible. 

19.  That  witnesses  said  before  they  testified, 
on  first  seeing  the  photograph  above  referred  to, 
some  of  them  that  it  was  the  picture  of  one  man, 
and  some  that  it  was  the  picture  of  another,  is 
not  relevant  or  admissible  to  rebut  the  testimony 
of  the  oompany's  witnesses,  who  deposed  that  it 
was  a  likeness  of  the  man  seen  by  them  in  Ala- 
bama. 

30.  The  brother  of  plaintiff's  husband  being  a 
witness  In  her  behalf,  it  was  competent  for  him 
to  testify  to  the  reason  which  induced  him  to 
transfer  to  plaintiff's  child  a  policy  which  he, 
the  witness,  neld  on  the  life  of  his  brother,  the 
child's  father,  although  to  state  such  reason  in- 
volved the  father's  sayings  as  to  his  wishes  or 
intention  in  behalf  of  nis  child. 

81.  The  faot  that  plaintiff  failed  to  answer  a 
letter  written  to  her  by  an  agent  of  the  insurance 
company  being  in  evidence,  It  was  competent  for 
her  to  explain  why  she  did  not  answer  it,  though 
a  part  of  the  explanation  was  that  her  counsel 
advised  her  not  to  answer. 

22.  Whfflre  the  policy  sued  on  arises  out  of 
business  transacted  within  this  state,  whether 
the  conta:act  of  insurance  be  concluded  here  or 
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elsewhere,  the  statate  (Code,  {  3850)  toachtng  the 
allowance  of  counsel  fees  on  account  of  bad  faith 
in  withholding  payment  after  demand  applies; 
but  the  evidence  of  what  amount  would  be  rea- 
sonable should  be  confined  to  a  certain  fee,  and 
inquiry  should  not  extend  to  a  conditional  fee, 
there  being  no  evidence  of  any  contract  for  a  con- 
ditional fee  in  the  particmlar  case.  Nor  can  any 
estimate  be  made  to  cover  future  litigation  by 
motion  for  a  new  trial,  writ  of  error,  etc. ,  there 
being  no  certainty  thai  such  future  litigation  will 
occur.  If  xtritnesses  estimate  fees  on  a  basis 
which  is  too  comprehensive,  or  on  a  misoonoep- 
tion  as  to  what  the  nature  of  the  case  involves, 
they  should  be  requested,  on  cross-examination, 
to  eliminate  the  superfluous  elements,  and  cor- 
rect their  estimates  accordingly. 

23.  Interrogatories  which  assume  a  material 
fact  in  controversy,  such  as  the  death  of  a  per- 
son, or  that  he  fell  into  the  river,  are  manifestly 
objectionable  as  leading;  but  it  is  discretionary 
with  the  trial  court  to  exclude  the  answers  or 
not  In  this  instance  the  discretion  was  not 
abused,  it  appearing  that^  though  some  of  the 
answers  were  colored  in  form,  the  testimony  of 
the  witness,  read  as  a  whole,  was  not  vitiated  or 
affected  in  substance  by  the  nature  of  the  inter- 
rogatories. 

(b)  BOUKCw  Rsnonxo  aviDSKoa. 

9i.  It  is  no  excuse  to  an  insurance  company 
for  delaying  payment  on  a  life  policy  that  a  re- 
port  was  current  and  generally  oelieved  in  the 
neighborhood  inwhioh  the  person  whose  life  was 
insured  resided  that  he  was  not  deaa,  but  had 
absconded,  for  the  purpose  of  defrauding  the  com- 
pany, and  other  like  companies;  nor  is  such  re- 
port admissible  to  corroborate  witnesses  who  tes- 
tified that  they  saw  him  alive  after  his  disap- 
pearance; nor  is  it  admissible  to  repel  ao  impu- 
tation cast  by  plaintiff's  counsel  upon  the  com- 
pany tbat  it  nad  originated  the  report,  although 
the  oircamstanoes  migfat  show  that  such  an  im- 
putation was  unfounded,  and  although  the  plain- 
tiff herself,  as  well  as  others,  communicated  the 
report  to  the  first  insurance  agent  who  visited 
the  neighborhood. 

26.  The  manner  and  deportment  of  a  third  per- 
son in  giving  an  account  to  a  witness  of  what  he 
saw  or  knew  connected  with  the  disappearance 
of  the  person  whose  life  was  insured,  is  irrele- 
vant, such  third  person  not  being  a  witness  in 
the  case,  and  his  recital  of  the  facts  to  the  wit- 
ness under  examination  not  being  a  part  of  the 
res  gestcB. 

2t).  The  contents  of  letters  exchanged  between 
two  witnesses  in  the  case  are  irrelevant  and  in- 
admissible, except  for  the  purpose  of  impeach- 
ment; and,  where  that  purpose  Is  not  in  view, 
such  contents  should  neither  be  read  nor  recited 
in  the  hearing  of  the  jury.  Where  a  witness  un- 
der cross-examination  had  acted,  not  upon  read- 
ing a  letter,  but  upon  hearing  it  read,  it  was 
enough  to  allow  him  to  refer  to  the  letter  to  re- 
fresh his  memoi7  as  to  what  he  had  heard  read, 
without  permitting  him  to  read  aloud  to  the  jury, 
and  without  permitting  cross-examining  counsel 
to  read  from  the  letter  in  the  hearingof  the  jury. 

97.  A  letter  written  by  an  agent  of  the  insur- 
anoe  oomi>any  to  the  plaintiff,  requesting  her  co- 
operation in  further  efforts  to  find  her  husband, 
and  to  which  she  made  no  reply,  is  not  admissi- 
ble evidence  in  behalf  of  the  company. 

'/8.  It  is  no  cause  for  a  new  trial  that  the  court 
sustained  an  objection  to  an  unintelligible  ques- 
tion propounded  to  a  witness  on  cross-examina- 
tion, the  whole  question  being:  "'I  understand 
vou  to  say,  when  Mr  Rutherford  examined  vou. 
In  your  opinion,  what  about  the  writings  of  those 
papers,— those  letters?'  [referring  to  the  letters 
signed  '  Murray '  and  '  T.  M.  Horton. '] " 

(C)   HATUBB  or  THI  FI.4I17TirF'8  BVIOENCB. 

89.  Though  the  policy  stipulates  for  "direct 
and  positive  proof  of  death  by  external  violence 
and  accidental  means,  such  death  may  be  estab- 
lished by  circumstantial  evidence,  that  kind  of 
•vidence  being  suiBcient,   by  the  laws  of  this 


state,  to  support  an  action  on  any  policy  of  in- 
surance. There  was  no  error  In  denying  a  non- 
suit. 

(d)  ooNDuor  or  thx  tbiai.,  aus  XBRBaTJL^xrriEs 

PBKDnie  ITS  FBOOOBSS. 

30.  Witnesses  who  have  testified  as  experts  in 
handwriting  may  be  cross-examined  in  any  ap- 
propriate way,  to  test  their  skill.  Writings  and 
parts  of  wriungs,  no  matter  by  whom  written, 
may  be  exhibited  to  them  for  their  opinion  as  t» 
the  identity  of  the  handwriting  with  that  In 
question,  and  neither  the  witness  nor  the  opposite 
counsel  Is  entitled  to  know  what  writings  will 
be  used  for  this  purpose,  or  whether  thev  are 
genuine  or  not,  or  by  whom  thev  were  written. 

81.  In  the  re-examination  of  his  own  witness, 
counsel  has  no  right  to  recite  his  undeEatanding- 
of  the  evidence  given  by  the  witness  on  cross-ex. 
amination,  as  preliminary  to  having  the  witness 
explain  his  testimony.  Questions  to  elicit  ex- 
planation can  be  propounded  without  so  doing, 
and  it  is  no  abuse  of  discretion  for  the  court  w 
arrest  such  a  recital. 

83.  An  immaterial  error  is  the  same  as  none; 
but,  according  to  strict  practice,  the  court  was 
correct  in  ruling,  as  out  of  order,  a  motion  to 
compel  the  production  of  a  document  under  a  no- 
tice to  produce,  the  motion  beinsr  made  while  the 
trial  was  in  active  progress,  and  when  a  witness 
was  on  the  stand  for  examination. 

83.  Evidence  of  character  to  support  the  credit 
of  a  witness  is  not  receivable  before  impea<diing 
evidence  has  been  adduced.  This  general  rule  is 
not  to  be  varied  to  serve  the  convenience  of  the 
supporting  witnesses,  or  because  their  attendance 
on  the  court  is  voluntary,  and  they  refuse  to 
wait. 

81.  It  is  hurtful  error  for  the  court,  in  pres- 
ence of  the  jurv,  to  have  some  pf  the  private 
pai>ers  of  one  of  the  parties  markeid  for  identifi- 
cation, at  the  instance  of  opposing  counsel,  over 
the  protest  of  counsel  having  the  custody  and  con- 
trol of  the  papers,  they  not  having  been  offered 
in  evidence  so  as  to  become  "assets  of  the  case. " 
Buch  an  interference  might  be  construed  as  im- 
plying a  suspicion  in  the  mind  of  the  court  that 
the  papers  would  be  unfalrlv  dealt  with,  and  that 
marking  them  was  a  needful  precaution  to  pre- 
vent It 

86.  It  imiwlrs  the  right  of  fair  and  orderly 
trial  to  allow  counsel  for  one  of  the  parties  to 
disparage  evidence  offered  by  his  adversary  as  it 
comes  in  by  making  to  the  court,  in  the  hearing 
of  the  jury,  an  addKss  upon  the  infirmities  of  the 
evidence,  the  counsel  declaring  at  the  same  time 
that  he  does  not  object  to  its  reception,  bat  de- 
sires it  to  be  received. 

80.  Complaint  to  the  court,  pending  the  trial, 
that  improper  intercourse  is  carried  on  by  a  party 
-with  some  of  his  witnesses  who  have  been  se- 
questered "under  the  rule"  to  await  their  exam- 
ination, should  not  be  made  In  the  presence  and 
hearingof  the  jury;  but,  if  necessary,  the  jury 
should  oe  retired  in  order  to  afford  fit  opportu- 
ni^  for  maki^  the  complaint,  and  having  it  in- 
vestigated. Waether  merely  putting  witnesses 
"under  the  rule"  inhibits  all  intercourse  w^ith 
them  before  they  are  examined  or  only  forbids  In- 
teruoiurse  for  an  Improper  purpose,  quoereT 

87.  It  is  highly  repreheusiole  for  a  ministerial 
officer  in  attendance  upon  the  court  to  make  pub- 
licly, in  the  jnirlieus  of  the  court,  remarks  about 
a  pending  case,  calculated  to  depress,  discourage, 
or  overawe  the  witnesses  for  one  of  the  parties 
who  have  been  sequestered  by  the  court,  and  are 
waiting  to  be  called  for  examination;  but  in  this 
case  the  imputed  misconduct  is  not  fully  verified, 
nor  does  it  appear  that  any  actual  harm  resulted. 

88.  The  death  of  the  plaintiff's  husband  being 
fairly  questionable  under  the  evidence  adduced  at 
the  trial,  no  reason  appears  for  imputing  bad 
faith  to  the  company  in  refusing  to  pay  the  pol- 
icy, or  for  awarding  against  it  damages  and  coun- 
sel fees,  under  the  statute,  on  aooouut  of  snoh  re- 
fusal. 

(SyUatma  by  the  Court.) 
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Error  from  superior  court.  Bibb  couaty; 
€u8TiN.  Judge. 

Henry  Jacksou,  Lanier  &  Anderson,  and 
Bardemnn,  Davia  ANottingbaai,  (or  plain* 
tilt  In  error.  Bacon  &  Rutherford,  tor  de- 
fendant In  error. 

Blbcklat,  C.  J.  The  verdict  against  the 
company  was  for  $5,000,  the  amount  of 
the  policy,  together  witb  over  fl.OOO  for 
interest  thereon,  9750  for  attorneys'  fees, 
and  15  per  cent,  on  the  aggregate  for  dam- 
ages; tbe  total  finding  t>elng  $7,575.27. 
The  court  refused  to  grant  a  new  trial  on 
any  of  the  almost  three  score  and  ten 
iirounds  embraced  In  tbe  motion.  Tbe 
general  grounds  of  tbe  motion  will  not 
bediscossed.save  as  to  one  of  them,  which 
will  be  considered  briefly  in  concluding 
this  opinion.  The  special  grounds  admit 
of  classlflcatlon, thus :  (a)  Rulingsonthe 
admission  of  evidence;  (A)  rulings  on  tbe 
rejection  of  evidence;  (e)  nature  of  tbe 
plaintiff's  evidence,  and  its  sufficiency  to 
withstand  a  motion  for  nonsuit;  (d)  con- 
duct of  the  trial,  and  irregularities  pend- 
ing its  progress. 

(a)RULJNa80NTHB  ADMISSION  OF  KVIDBNCE. 

1.  Was  tbe  policy  of  Insurance  admissi- 
ble, without  the  application  upon  which 
it  was  Issued  ?  The  policy  purports  on  its 
face  to  issue  "In  consideration  of  the  war- 
ranties made  In  the  application  for  thin  In- 
surance, and  of  the  sum  of  twenty-five  dol- 
lars : "  and  it  contains  a  further  reference 
tn  the  application  as  follows:  "Provided 
always,  that  this  pulley  Is  Issued  and  ac- 
cepted subject  to  all  the  provisions,  condi- 
tions, limitations,  and  exceptions  herein 
contained  or  referred  to.  and  upon  the 
express  agreement  that  all  tbe  statements 
and  declarations  made  in  the  application 
for  tills  Insurance  are  warranted  to  be  true 
in  ail  respects,  and  that  said  application 
*  *  *  is  referred  to  and  made  a  part  of 
this  contract;  and  if  this  policy  •  •  • 
has  been  obtained  through  misrepresenta- 
tion, fraud,  or  concealment,  •  •  •  then 
the  same  shall  be  absolutely  void."  Tbe 
last  condition  In  the  policy  declares  that 
"all  tbe  provisions  and  conditions  afore, 
said,  and  a  strict  compliance  therewith 
daring  the  continuance  of  this  policy,  are 
conditions  precedent  to  the  mali:lng  of  this 
contract."  The  action  was  complaint, 
and  the  plnlntifTs  petition  or  declaration 
said  nothing  of  the  application;  it  pleaded 
the  policy  only,  and  set  out  a  copy,  the 
copy  being  annexed  to  the  petition.  No 
objection  was  made  to  the  petition,  by 
demurrer  or  otherwise.  The  defendant 
treated  tbe  plaintiffs  pleading  assufficieut, 
and  the  evidence  offered  coincided  there- 
with. The  document  counted  on,  de- 
scribed, and  copied  was  the  one  offered 
and  admitted.  Moreover,  tested  by  tbe 
<'ode,  §  3392,  the  pleading  was  quite  suffi- 
cient, and  we  thiulcit  follows  that  In  mak- 
ing a  prima  facie  case  for  recovery  the  ac- 
tion is  to  be  treated  as  founded  on  so 
much  of  tbe  contract  as  is  set  forth  in  the 
policy,  leaving  stipulations,  warranties, 
and  conditions  expressed  only  in  the  ap- 
plication to  be  brought  to  tbe  notice  of 
tbe  court    defensively  by  tbe  company. 


This  view  of  tbe  relation  of  tbe  policy  to 
tbe  application  is  perhaps  sound,  ind&. 
pendently  of  statutory  provisions.  We 
are  inclined  to  tbinli  that,  upon  general 
principles  of  modern  pleading  and  prac- 
tice, a  policy  of  this  kind  can  be  pleaded 
and  proved  separate  and  apart  from  tbe 
application,  though  authorities  on  the  sub- 
ject differ.  The  affirmative  is  more  or  less 
supported  by  Throop  v.  Insurance  Co.,  19 
Mich.  424;  Insurance  Co.  v.  McOookey,  33 
Ohio  St.  555;  Redman  v.  Insurance  Co.,  49 
Wis.  431,  4  N.  W.  Bep.  591;  Insurance  Co. 
V.  Rogers,  119  111.  475.10  N.  E.  Rep.  242; 
Insurance  Co.  v.  Hogan,  80  111.  35;  Insur- 
ance Co.  V.  Robertson,  59  111.  123;  Herron 
V.  Insurance  Co.,  28  111.235;  Simmons  v. 
Insurance  Co.,  8  W.  Va.  486;  Roach  v. 
Fund  Co.,  28  S.  C.  431,  6  S.  £.  Rep.  286; 
Insurance  Co.  v.  Keasler,  84  Ind.  310;  In- 
surance Co.  V.  Wiler,  100  Ind.  92.  And  see 
Insurance  Co.  v.  Cannon,  48  Ind.  284;  In- 
surance Co.  r.  Monninger,  18  Ind.  352 ;  In- 
surance Co.  v.Ewlng,92D.S.377.  Contra. 
Bobbitt  V.  Insurance  Co.,  66  N.  C.  70;  Bid- 
well  V.  Insurance  Co., 8  Sawy.261 ;  GUmore 
V.  Insurance  Co.,  55  Cal.  123,  Rouers  v.  In- 
surance Co.,  72  Iowa,  448,  34  N.  W.  Rep. 
202;  Insurance  Co.  v.  Sailer,  67  Pa.  St. 
108;  Association  v.  George,  97  Pa.  St.  288. 
And  see  Bacon,  Ben.  Soc.  §  463;  Bliss,  Life 
Ins.  §  61,  p.  91 ;  2  Wood,  Fire  Ins.  1119, 1136. 
2.  Was  It  error  to  admit  in  evidence  tbe 
affidavits  wbicb  bad  been  produced  to  tbe 
company  as  preliminary  proof  of  injury 
and  death?  These  affidavits  were  made 
by  Boykin,  Turner,  and  Brown,  respect- 
ively. The  contract  of  the  company,  as 
expressed  in  the  policy,  was  to  pay,"  with- 
in ninety  days  alter  sufficient  proof  that 
the  Insured,  within  any  time  during  the 
continuance  of  this  policy,  shall  have  sus- 
tained bodily  injuries  effected  through 
extenial,  violent,  and  accidental  means, 
within  tbe  Intent  and  meaning  of  this  con- 
tract and  the  conditions  thereunto  an- 
nexed, and  such  injuries  alone  shall  have 
occasioned  death  within  ninety  days  after 
the  happening  thereof."  Tbe  declaration 
alleged  that  "  proper  and  sufficient  proof " 
bad  been  furnished  of  accidental  death, 
and  that  payment  bad  been  demanded. 
The  company,  by  plea,  traversed  thewliole 
declaration,  averring  that  the  allegations 
therein  were  not  true,  and  that  at  the  time 
of  bringing  the  action  Sheppard  was  not 
dead,  but  was  then  in  life.  Tbe  policy 
under  the  bead  of  "Conditions"  contains 
a  farther  clause  as  follows :  "  In  tbe  event 
of  any  accidental  Injury  for  which  claim 
may  be  made  under  this  policy,  immediate 
notice  shall  be  given  In  writing  addressed 
to  tbe  secretary  of  tbe  company  at  Hart- 
ford, Conn.,  stating  the  full  name,  occupa- 
tion, and  address  of  tbe  insured,  with  full 
particulars  of  tbe  accident  and  injury; 
and  also,  tn  case  of  death  resulting  from 
such  injury,  immediate  notice  shall  be  giv- 
en in  like  manner;  and  failure  to  give  such 
immndlate  written  notices  shall  invalidate 
all  claims  under  this  policy ;  and,  unless  di- 
rect and  affirmative  proof  of  the  same,  and 
of  the  death,  or  duration  of  total  disability, 
shall  1)6  furnished  to  tlie  company  witbiu 
seven  months  from  the  happening  of  such 
accident,  then  all  claims  accruing  under 
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this  policy  shall  be  waived  and  forfeited 
to  tbe  company."  There  wao  no  sn^ges- 
tlou  by  counsel  for  tbe  defendant  that 
the  affidavits  tendered  in  evidence  were 
not  produced  to  the  company  in  due  time, 
as  preliminary  proof  of  injury  and  death. 
The  objections  stated  and  ur;^  were  that 
the  affidavits  were  hearsay,  Irrelevant, 
and,  not  belns;  positive  and  dli-ect  proof, 
they  were  not  the  character  of  proof  re- 
quired by  the  policy ;  also  that  they  were 
not  admissible  upon  the  question  of  de- 
mand, because  the  company,  by  refusinsr to 
payontheKroundtbatiSheppard  was  alive, 
waived  demand,  and  thus  proof  of  demand 
was  unnecessary.  The  court,  after  receiv- 
ing the  evidence,  inRtrncted  the  ]ury  that 
the  affidavits  were  admitted,  not  to  prove 
tbe  fact  of  death,  but  for  the  purpose  of 
showing  that  the  proofs  were  submitted 
to  the  company  within  the  time  required 
by  the  policy.  If,  by  affirming  that  de- 
mand had  been  waived,  and  saying  that 
proof  of  demand  was  unnecessary,  the 
counsel  meant  that  the  company  had 
waived,  or  did  then  waive,  compliance 
with  tbe  condition  in  the  policy  requiring 
preliminary  proof  of  Injury  and  death,  the 
counsel  should  have  so  announced  in 
plain  terms.  In  the  state  of  the  pleadings, 
nothing  short  of  an  explicit  waiver  would 
entitle  him  to  exclude  the  evidence  as  Ir- 
relevant or  unnecessary.  By  the  plead- 
ings, the  parties  were  at  issue  no  less 
upon  tbe  question  whether  preliminary 
proof  had  been  furnished  according  to  tbe 
conditions  of  the  policy  than  upon  the  ulti- 
mate questions  of  accident  and  death.  It 
was  not  to  prove  a  demand  for  payment 
that  the  affidavits  were  offered,  but  to 
show  that  a  condition  precedent  to  a 
right  of  action  on  the  policy  had  been  per- 
formed. No  doubt,  performance  of  the 
condition,  or  proof  of  its  performance, 
could  be  waived  at  tbe  trial,  and  It  done 
expressly,  especially  if  the  waiver  were  in 
incorporated  In  the  pleadings,  —  which 
would  be  easy  by  amending  the  answer, — 
any  evidence  on  tbe  subject  would  be  need- 
less, and  therefore  irrelevant.  Such  evi- 
dence has  but  one  legitimate  object,  and 
that  is  to  meet  the  condition  of  tbe  policy 
as  a  preliminary  to  bringing  action  where 
▼olnntary  payment  has  been  denied.  In 
supporting  an  action,  beyond  clearing  the 
wa.v  lor  it,  tbe  preliminary  proof  has  no 
efficacy  whatever.  Insurance  Co.  v.  I^wis, 
42  Oa.587;  Insurance  Co.  v.  Stibbe,  46  Md. 
802;  Insurance  Co.  v.  Oould,  80  111.  888; 
Newmark  v.  Insurance  Co.,  SO  Mo.  160; 
Breckinridge  v.  Insurance  Co.,  87  Mo.  63 ; 
Sexton  V.  Insurance  Co.,  9  Barb.  191; 
Howard  v.  Insurance  Co.,  4  Denio,  502. 
Indeed,  the  general  and  better  opinion 
seems  to  be  that,  where  the  preliminary 
proofs  are  in  writing,  tbe  only  concern  of 
the  Jury  with  them  is  to  pass  on  their  au- 
thenticity and  identify  tbem  as  the  proofs 
submitted  to  the  company.  The  question 
of  their  Hufflciency  is  for  tbe  court.  Klein 
T.  Insurance  Co.,  18  Pa.  St.  247;  Insur- 
ance Co.  V.  Sennett,  41  Pa.  St.  162 ;  Insur* 
ance  Co.  v.  O'Neill,  (Pa.)  1  Atl.  Rep.  592; 
Insurance  Co.  v.  Dull,  35  Md.  89;  Insurance 
Co.  V.  Stibbe,  supra ;  Neese  v.  Insurance 
Co.,  66  Iowa,  604,  8  N.  W.  Rep.  460;  Gauche 


V.  Insurance  Co.,  4  Woods,  102, 10  Fed.  Sep. 
347. 

8.  Was  tbe  objection  well  founded,  that 
the  affidavits  were  Iiearsay,  and  not  the 
character  of  proof  required  by  the  policy^ 
because  not  positive  and  direct  proof?  A.» 
this  objection  was  nut  confined  to  any 
particular  affidavit,  but  was  urged  gen- 
erally against  all,  it  is  enough  to  set  out 
here  one  of  the  affidavits,  and  consider  the 
queution  with  reference  to  it  alone.  The 
affidavit  of  Boykln  was  sworn  to  on  the 
19th  day  of  February,  1885,  and  tbe  state- 
ment contained  therein  was  as  follows: 
"My  name  Is  Redding  Boykln.  I  live  Id 
and  farm  near  Bristol,  which  is  my  P.  O. 
address,  in  LibertyCo.,  Fla.  I  knew  Tbos. 
J.  Sheppard,  and  was  very  well  acquaint- 
ed with  him.  On  the  6th  day  of  January, 
1885,  I  was  with  Tbos.  J.  Sheppard,  Felix 
Brown,  and  Alexander  Turner.  On  the 
day  above  mentioned,  we  went  together 
on  a  bunt,  and  went  in  a  common  battetiit 
through  the  river  swamps  to  the  Appa- 
lachlcola  river.  We  took  or  got  into  a 
batteau  at  Sheppard's  orange  grove.  We 
reached  the  river,  I  suppose,  at  about  l(^ 
o'clock  in  tbe  forenoon.  We  crossed  over 
the  river  and  hunted  awhile.  Then  tbe 
party  came  back  and  took  the  boat  for  a 
point  above  on  the  opposite  side  of  tbe 
river.  We  left  Felix  Brown,  when  Turner, 
Sheppard,  and  I  took  tbe  boat,  to  take 
care  of  some  dogs  until  we  returned.  We 
went  up  tbe  river  to  a  puint  about  half 
a  mile  from  where  we  left  Brown.  Turner 
and  myself  got  ashore  to  hunt  deer 
down  the  river.  Sheppard  remained  in 
tbe  boat,  and  was  to  take  tbe  boat  down 
to  a  point  where  Turner  and  I  were  to 
Join  him  and  take  the  boat  for  the  camps 
at  Sheppard's  gruve.  Turner  and  I  sep- 
arated, but  went  about  in  the  same  direc- 
tion. I  was  sometimes  fifty,  sometimes 
one  hundred,  yards,  or  more,  from  tlie 
bank  of  the  river.  I  was  coming  in  or 
near  tbe  bank  when  tbe  accident  occurred. 
I  heard  tbe  report  of  tbe  gun,  and  looked 
at  once  in  the  direction  of  the  gunshot.  I 
glimpsed  Sheppard  falling.  I  distinctly 
beard  bim  strike  the  water.  There  was 
sume  woods  or  brush  between  me  and 
Sheppard.  I  was,  I  think,  about  40  yards 
away.  I  went  quickly  to  the  place,  where 
I  found  the  boat  drifting  several  yards 
from  the  bank,  containing  tbe  hat  and 
gun  of  Sheppard.  I  called  at  once  for  Tur- 
ner to  come  there.  Turner  was  some  fur- 
ther away  than  I.  When  Turner  came  we 
cut  poles  and  sounded  for  the  body  of 
Sheppard.  A  short  distance  from  the 
bank,  we  found  the  water  too  deep,  and 
the  current  too  strong.  We  could  not  do 
much  In  that  way.  Tbe  water  a  few  yards 
from  tbe  bank  was  about  twenty  feet  deep. 
The  accident  occurred  about  4  o'clock  la 
the  afternoon.  Turner  and  I  toi>k  the 
boat  and  went  down  the  river  to  where 
we  left  Brown,  and  took  him  aboard,  and 
went  to  the  camp  at  the  grove,  which  we 
did  not  reach  till  after  dark.  To  tbe  best 
of  my  knowledge,  recollection,  and  belief, 
Sheppard  shot  himself  In  attempting  to 
walk  ashore  from  the  stem  of  tbe  i)oat.  "^ 
In  this  statement  there  is  no  hearsay,  but 
it  is  trae  tbat  injury  and  death  are  not  ee- 
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tabllshed  by  "direct  and  affirmative 
proof,"  witbont  the  aid  of  inference.  It 
was  probably  the  design  of  the  company, 
in  framlDK  the  policy,  to  exact  preliminary 
proof,  la  which  inference  shonld  have  no 
ebare;  bat  if  so,  coontenance  cannot  be 
given  by  the  coorts  to  such  an  at- 
tempt to  vary  the  ordinary  rales  of  ev- 
idence. We  shall  see  hereafter  that  this 
cannot  be  done  as  to  the  nltlmate 
proof  at  the  trial  of  an  action  found- 
ed on  the  policy,  and  It  would  certain- 
ly be  inconsistent  to  uphold  a  stipula- 
tion for  higher  or  more  complete  proof,  as 
a  condition  to  a  right  of  action,  than 
would  be  requisite  to  support  the  action 
Itself.  To  do  this  would  be  like  upholding 
a  condition  in  a  grant  repugnant  to  the 
grant,  and  allowing  the  main  object  and 
purpose  to  be  defeated  by  a  condition.  If 
the  terms  "direct  and  affirmative  proof, " 
as  used  in  the  clause  of  the  policy  we  are 
considering,  admit  of  more  than  one  con- 
struction, they  should  receive  a  construC' 
tion  which  will  harmonise  them  with  the 
rales  of  law  on  ttaesubject  of  evidence;  and 
II  Tbey  admit  of  one  construction  only,  and 
that  is  at  variance  with  these  rules,  the 
clause  must  give  way  to  them  in  so  far  as 
the  conflict  extends.  Preliminary  proof, 
satisfactory,  or  which  ought  to  be  satis- 
factory, tu  establish  loss,  is  nil  that  can 
be  reasonably  exacted,  and  we  think  the 
affidavit  of  Boyfcin  can  well  be  treated  as 
a  sufficient  compliance  with  the  policy  on 
that  snbject.  In  so  far  as  the  requirement 
Is  compatible  with  law.  By  the  aid  of  in- 
ference, both  accident  and  death  might  be 
dedaced  from  the  facts  testified  to  directly 
In  the  affidavit,  if  no  rebutting  or  explan- 
atory circumstances  appeared. 

4.  Was  the  affidavit  of  W.  B.  Sheppard, 
a  brother  of  the  assured. admissible  In  evi- 
dence to  cbarge  the  company  with  notice 
ol  the  Inrormatlon  therein  contained,  for 
the  purpose  of  illustrating  the  good  or 
bad  faith  of  the  company  In  refusing  pay- 
ment? This  affidavit  was  sworn  to  In  July, 
within  the  seven  months  limited  by  the 
policy  for  producing  preliminary  proof. 
Its  contents  consist  of  a  recital  of  the  cir- 
comstances  attending  the  disappearance 
of  Sheppard,  based,  no  doubt,  mainly  on 
hearsay,  together  with  some  representa- 
tions as  to  a  reward  having  l)een  offered 
for  the  recovery  of  his  body,  and  as  to 
the  character  of  the  river  and  the  nature 
of  the  obstacles  to  recovering  the  body  of 
a  person  drowned  therein.  It  furnished 
the  names  and  address  of  numerous  cltt- 
xens.as  persons  acquainted  with  the  river, 
and  having  knowledge  of  these  obstacles. 
Perhaps  there  might  be  no  valid  resson 
against  treating  this  affidavit  as  supple- 
mental to  the  proofs  of  death  previously 
sabmltted,  and  as  combining  with  them 
to  strengthen  their  force  and  effect  as  pre- 
liminary veriflcation,  but  It  was  not  com- 
petent evidence  for  the  purpose  of  subject- 
ing tbls  company  to  the  imputation  and 
the  consequences  of  bad  faltb.  Thefalth  of 
the  company  should  not  be  judged  by  the 
prellroinary  proofa,  or  other  ex  parte  affi- 
davits, bnt  by  the  case  made  at  the  trial. 
The  preliuiinary  proofs  go  to  the  liability, 
not  to  the  faith,  of  the  company.  Its  du- 
ty to  pay,  without  delay  or  resistance. 


would  arise  out  of  the  fact  of  accidental 
death  and  the  reception  of  sufficient  pre- 
liminary proofs,  and  that  duty  could  not 
be  made  more  obligatory  by  any  addi- 
tional information  volunteered  by  the 
plaintiff  before  or  after  suit.  In  refusing 
payment  after  due  demand  according  to 
the  statute,  the  company  would  act  at 
Its  peril,— a  peril  neither  Increased  nor 
diminished  by  the  amount  of  information 
it  might  have  or  obtain,  but  only  by  the 
weakness  or  strength  of  its  defense,  as 
manifested  at  the  trial,  any  weakness  In 
the  plaintiff's  case  being  of  course  counted 
as  part  of  the  strength  of  the  defense.  A 
defense  going  far  enough  to  show  reason- 
able and  probable  cause  for  making  it 
would  vindicate  the  good  faith  of  the 
company  as  effectually  as  would  a  com- 
plete defense  to  the  action.  On  the  other 
band,  any  defense  not  manifesting  sucb 
reasonable  and  probable  cause  would  ex- 
pose the  company  to  the  imputation  of  bad 
faith,  and  to  the  asR.'^ssment  of  damages 
therefor,  under  section  2850  of  the  Code. 
It  would  be  dangerous  practice  to  let  one 
party  pelt  the  other  with  ez^nrte  affida- 
vits at  will,  and  then  bring  these  affida- 
vits in  at  the  trial  to  raise  or  support  the 
charge  of  had  faith.  This  affidavit  is  no 
legitimate  evidence  tor  the  jury  of  any  fact 
which  it  recites  or  affirms.  Insurance  Co. 
T.  Bchreffler,  44  Pa.  St.  268.  Nor  would  it 
be,  had  it  been  made  by  agents  or  em- 
ployes of  the  company.  Carroll  v.  Rail- 
road Co.,  82  6a.  452,  10  S.  E.  Rep.  163.  It 
is  mere  "side-wind  "evidence,  a  class  of  evi- 
dence than  which  none  not  absolutely 
false  can  be  more  pernicious.  Chief  Jus- 
tice TiLGBMAN,  in  Thurston  v.  Murray,  3 
Bin.  328,— In  which  cose  a  paper  had  been 
read  to  the  jury,  not  as  evidence  of  the 
truth  of  the  matter  contained  In  it,  but  as 
evidence  of  a  communication  from  the  as- 
sured to  the  underwriter,— said:  "This 
point  Involves  a  question  of  considerable 
importance,  whether  the  assured  shall  be 
permitted  to  bring  before  the  jury  papers 
which  in  themselves  arenot  legal  evidence. 
It  is  agreed  that  the  copy  of  the  decree  was 
not,  perse,  evidence.  Why,  then,  should  it  be 
read?  Because,  say  the  plaintiffs,  it  was. 
exhibited  to  the  defendant's  broker  as  one 
of  the  proofs  of  loss,  and  It  is  expected  by 
the  underwriters  that  these  proofs  of  loss 
should  always  be  exhibited.  Upon  the 
same  principle,  every  paper  which  the  as- 
sured wishes  to  read,  however  improper 
in  Itself,  may  be  brought  before  the  jury ; 
for  it  Is  In  bis  power  to  lay  before  the 
broker  what  papers  he  pleases.  •  •  • 
It  appears  to  me  that  It  will  be  of  danger- 
ous consequence  if  papers  are  thus  intro- 
duced by  a  side  wind,  which,  not  being 
evidence  in  themselves,  could  not  be 
brought  forward  directly. " 

5.  The  plaintiff,  Mrs.  Sheppard,  testified 
In  her  own  behalf,  and  was  thus  before  the 
jury  both  as  party  and  witness.  After  the 
evidence  for  the  defense  was  all  In,  numer- 
ous witnesses  were  introduced  by  the 
plaintiff,  who  testified  that  her  personal 
character  for  integrity,  honesty,  and  np- 
rigbtness  was  considered  good,— flrst- 
dass;  that  they  never  heard  anything 
against  her,  and  would  believe  her  as  soon 
as  they  would  anybody.    Was  this  ter 
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mony  admiesible?  No  attack  apon  her 
character  had  been  made,  either  by  g^ener- 
al  evidence  to  impeach  her  credit  or  by 
proof  of  previoua  statemeuta  Inconalateut 
with  her  teatlmony  as  giTen  at  the  trial. 
Thus,  in  the  capacity  of  witneas,  her 
character  was  not  in  iaaae.  Was  it  in  is- 
sue in  the  capacity  of  party  to  the  suit? 
The  salt  was  for  an  alleged  breach  of  con- 
tract. The  defendant  denied  any  breach, 
and  set  tip  that  the  life  inaured  had  not 
terminated,  but  was  still  in  exlatence. 
Certainly  the  natare  of  the  action  did  not 
involve  the  general  character  of  the  plain- 
tiff, nor  was  there  any  Imputation  deroga- 
tory thereto, express  or  implied,  in  defend- 
ing npon  the  general  issue  or  the  special 
plea.  Thus,  whether  we  look  to  the  suit 
as  a  whole  or  to  either  side  separately,  the 
nature  of  the  controversy  does  not  Involve 
the  character  of  either  of  the  parties.  Nei- 
ther by  the  pleadings  nor  by  the  evidence 
does  the  defendant  Impute  to  the  plaintiff 
any  complicity  in  the  disappearance  of  her 
husband,  or  any  personal  knowledge  that 
be  is  still  alive,  and  her  honesty  and  good 
taltb  in  prosecuting  the  action  can  add 
nothing  to  its  stren^h,  nor  would  her  bad 
faith,  were  she  chargeable  with  any,  ag- 
gravate its  inherent  weakness.  If  her  hus- 
band be  in  fact  dead,  and  it  be  so  made  to 
appear  by  the  evidence,  she  ought  to  re- 
cover, and  would  recover,  although  she 
might  believe  him  still  in  life.  Her  honesty 
or  dishonesty,  her  rectitude  or  the  want 
of  it,  has  nothing  whatever  to  do  with  the 
merits  of  her  claim  or  the  measure  of  her 
recovery.  Whether  she  is  a  good  woman 
or  a  bad  one,  her  rights  as  a  suitor  in  this 
litigaUon  are  the  same;  and  her  own  mer- 
its or  demerits  as  a  lady  can  throw  no 
light,  according  to  the  principles  of  foren- 
sic evidence,  upon  the  question  of  whether 
her  husband  is  dead  or  alive, — the  one  de- 
cisive question  upon  which  the  result  of 
the  suit  depends.  The  Code  (section  3767) 
and  the  common  law  coincide  In  restrict- 
ing the  right  of  a  party  to  adduce  evidence 
of  his  own  general  character  to  cases  in 
which  the  nature  of  the  taction  involve 
such  character.  Nasb  v .  Oilkeson,  5  Serg. 
&  R.  853:  Anderson  v.  Long,  10  Serg.  &  R. 
56;  Atkinson  v.  Oraham,  6  Watts,  411; 
Smets  V.  PInnket,!  Strob.  872;  Fowler  v. 
Insurance  Co..  6  Cow.  673;  Googb  v.  St. 
John,  10  Wend.  646;  Glvens  v.  Bradley,  S 
Bibb,  192;  Potter  v.  Webb,  6  Greenl.  14; 
OutcwlUer  v.  Lackman,  23  Mo.  168;  Dud- 
ley V.  McCluer,  65  Mo.  241;  Church  v. 
Drnmmond,  7  Iiid.  17;  Barton  v.  Thomp- 
son, 56  Iowa,  571,  9  N.  W.  Rep.  899,  and 
41  Amer.  Rep.  119,  and  notes;  Du  Boss 
V.  Du  Rose,  76  Oa.  753.  Conrtsditter,  how- 
ever, sometimes,  in  applying  the  rule. 
Contrast  Henry  v.  Brown,  2  Helsk.  218, 
with  some  of  the  above.  Also  Spears  v. 
Insurance  Co.,  1  Baxt.  370,  and  Mosley  v. 
Insurance  Co..  56  Vt.  142,  with  Schmidt  v. 
Insurance  Co.,  1  Gray,  .529,  and  losurance 
Co.  V.  Jachnichen,  (Ind.)  10  N.  E.  Rep.  686. 
Also  McNabb  v.  Lockhart,  18  Ga.  495,  and 
Falkner  v.  Behr,  75  Ga.  672,  with  Morris  v. 
Hazlewood.  1  Bush.  208,  and  Wright  v. 
McKee,  87  Vt.  161.  But  no  court,  so  far  as 
we  know,  has  over  held  that  a  case  like 
the  prasent  is  one  for  the  admission  of  evi- 
dence of  general  character  for  the  vindica- 


tion of  either  party.  The  honor  of  neither 
party  would  be  tarnished  by  the  result  of 
the  suit,  no  matter  what  the  result  might 
be.  No  doubt  a  verdict  rendered  on  the 
basis  that  Sheppard  is  alive  would  tend 
to  disgrace  him,  but  it  could  have  no  just 
bearing  against  the  personal  honor  or 
reputation  of  his  wife.  And  what  is  more 
to  the  purpose,  her  fair  repute  and  good 
name  can  have  no  probative  force  what- 
ever upon  the  question  of  whether  be  Is 
alive  or  dead.  The  case  of  McNabb  v. 
Lockhart,  supra,  was  urged  npon  us  by 
counsel,  and  a  supplemental  brief  devoted 
to  it  alone.  That  case  Is  certainly  not  in 
point,  for  McNabb  set  up  that  he  had  lost 
the  money  which  had  been  intrusted  to 
lilm  as  a  bailee,  and  to  recover  which  the 
action  was  brought,  and  whether  he  had 
lost  it  or  stolen  it  was  the  ultimate  ques- 
tion involved.  On  that  question  his  good 
character  might  throw  some  light,  and  a 
decision  against  bis  defense  would  have 
fixed  a  stain  upon  his  reputation  for  hon- 
esty. 

6.  Boykln  and  Turner  were  the  persons 
engaged  with  Sheppard  in  the  bunt  for 
deer  which  terminated  in  Sbeppard's  dis- 
appearance. Boykin  died  before  the  trial, 
and  no  testimony  from  him,  other  than 
his  affidavit  taken  us  preliminary  proof, 
was  introduced.  Turner  was  examined 
by  interrogatories,  and  a  portion  of  bis 
testimony— some  of  it  In  answer  to  direct 
and  some  to  cross  interrogatories— was, 
in  substance,  as  follows:  "Boykln  and 
myself  were  to  go  down  the  river  by  land, 
and  Sheppard  was  to  run  down  in  a  boat, 
about  three-quarters  of  a  mile,  to  a  cer- 
tain shanty,  there  get  out,  and  make  a 
stand.  We  were  to  rejoin  him  at  that 
point.  I  went  out  100  or  150  yards  from 
the  river,  and  Boykln  was  between  the 
river  and  me,  but  how  far  from  the  river 
I  do  not  know.  As  we  were  driving  along 
down  the  river  for  deer,  I  heard  a  gun  fire 
in  the  direction  of  the  river,  and  after- 
wards some  noise,  but  for  some  time  did 
not  stop  to  listen.  When  I  did  stop,  I 
heard  some  one  calling  me  excitedly,  and  I 
went  in  that  direction,  and  in  a  very  short 
time  met  Boykln  coming  towards  me  on  a 
run,  and  calling  as  he  came.  He  was  very 
much  excited,  and  looked  very  wild. 
When  he  came  np  he  said  Tom  Sheppard 
had  killed  himself,  or  had  shot  himself. 
Which  of  these  expressions  he  used,  I  do 
not  remember.  We  hurried  back  to  the 
place.  On  the  way  back,  he  said  be  heard 
the  gun  fire,  and  heard  a  splash  in  the 
water,  and  thought  he  glimpsed  Sheppard 
as  he  fell  from  the  boat.  He  said  he  was 
right  out  there,  indicating  with  his  band 
a  spot  about  15  or  20  yards  from  where 
Sheppard  was,  and  there  was  a  tbick  strip 
of  cann-brake  between  him  and  .Sheppard . 
He  said  he  heard  a  splash  in  the  water  as 
of  some  object  striking  it.  After  we 
reached  the  river  bank  I  shot  oft  my  gun, 
then  got  in  the  boat  and  examined  it.  It 
was  fastened,  and  was  floating  on  the 
water  about  three  feet  from  the  bank. 
There  was  no  blood  on  it,  and  I  could  see 
none  on  the  water.  Sheppard's  gun  and 
bat  were  in  the  boat,  the  bat  {ust  In  front 
of  the  middle  seat,  and  the  gun  lying  ap 
and  down  the  boat  in  rear  of  that  aea^ 
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trith  tbebatt  against  the  middle  piece.  It 
was  a  breech-loading  shot-gun,  with  ham- 
mere  known  us  'rebounding,'  without 
notrhea  in  the  tumbler  to  huld  at  half-cock, 
the  hammers  being  held  above  the  tube  by 
a  gpring.  One  of  the  hammers  was  off. 
Only  one  barrel  would  fire.  It  was  empty, 
except  a  shell.  With  long  pules  Boykin 
and  I  made  search  in  the  river  for  Shep- 
pard'B  body,  but  could  not  find  it.  After 
a  short  time  the  search  was  discontinued, 
beranse  night  was  approaching.  The 
boat  was  found  about  two  hundred  yards 
below  where  Boykin  and  I  gut  out,  and 
about  one  hundred  or  150  yardnfrom  where 
I  was  when  the  gun  was  fired,  at  which 
time  I  bad  gone  about  300  or  400  yards. 
I  saw  Boykin  hi  a  few  minutes  after  I 
beard  the  gun."  Were  the  declarations 
made  by  Boykin  to  Turner  admisfllble  evi- 
dence as  part  of  the  res  gestte  ?  The  fact 
in  issue  was  the  accidental  death  of  Sbep- 
pard.  No  witness  saw  him  die,  or  knew 
certainly  that  be  was  dead.  His  death,  U 
eiitablisbed  at  all,  could  be  establiBbed  by 
circumstantial  evidence  only.  Among 
tfaemost  direct  and  material  circumstances 
bearing  upon  the  question  of  his  death 
was  his  disappearance  as  detailed  In  the 
evidence  of  Turner,  above  quoted.  The 
dieappearance,  as  a  whole,  was  a  mate- 
rial, evidentiary  fact,  relevant  to  the  mat- 
ter in  issue.  As  a  wbole.it  was  a  compos- 
ite or  complex  fact,  consisting  of  divers 
particulars,  including  the  bunt,  its  aban- 
dunment  by  Boykin  and  Turner,  and  the 
eearcb  which  immediately  ensued.  To 
understand  the  significance  of  the  disap- 
pearance, it  is  necessary  to  investigate 
both  the  hunt  and  the  search,  together 
with  the  circumstances  attending  them. 
The  hunt  was  a  concerted  enterprise  for 
Joint  execntion  upon  a  given  scene  by  three 
actors,  ehch  of  whom  assumed  a  part,  and 
entered  npon  ito  performance.  It  was 
never  finished,  but  was  abandoned,  first 
by  Boykin,  then  by  Turner.  There  can  be 
no  donbt  that  the  abandonment  of  the 
hont  and  institution  of  the  search  consti- 
tuted a  part  of  the  rea  geaUe  of  the  disap- 
pearance; for,  though  the  disappearance, 
as  a  physical  fact,  was  complete  before  the 
search  began,  as  an  evidentiary  fact  to 
throw  all  the  llgbt  that  it  is  capable  of 
throwing  on  the  question  of  death,  it  was 
Incomplete  until  It  was  verified  by  the  re- 
sults of  the  search.  Boykin  and  Turner, 
as  well  as  Sbeppard,  were  actors  in  the 
disappearance,  and  their  acts,  as  throw- 
ing light  npon  It,  are  to  be  in  vestigated 
and  explained.  The  disappearance  did 
not  consist  alone  of  Sheppard's  exit  from 
the  boat,  but  inclnd^  his  subsequent  ab- 
sence therefrom  and  failure  to  return  un- 
til a  reasonabln  time  bad  elapsed  fur  his 
return  had  his  absence  been  tempora- 
ry only.  It  embraced  both  affirmative 
and  negative  elements,  and,  as  a  whole, 
was  a  continuous  act.  Its  time  relation 
was  unchanged  until,  failing  to  return,  he 
was  looked  for  and  could  not  be  found. 
It  is  certain  that  Boykin  did  not  abandon 
the  bunt  and  enterupon  the  search  by  rea- 
son of  the  same  causes  which  influenced 
Turner.  Turner  heard  the  report  of  the 
}(nn,  and  at  the  same  time  some  noise,  but 
these  alone  did  not  induce  him  to  give  up 


the  hunt.  He  remained  In  it  until  be  heard 
some  one  calling  him,  and  then  did  not 
enter  upon  the  search  until  after  he  had 
met  Boykin  and  heard  a  part  of  bis  decla- 
rations. Without  knowing  what  Boykin 
said  to  biro  when  they  met,  it  would  only 
be  matter  of  conjecture  why  Turner  aban- 
doned the  hunt  permanently  and  engaged 
in  the  search;  and,  without  a  recital  of 
the  subsequent  declarations, — those  made 
while  he  and  Boykin  were  on  the  way  to 
the  river, — it  wonld  be  matter  of  conject- 
ure only  as  to  what  induced  Boykin  to 
leave  the  bunt,  seek  Turner,  and  engage  in 
the  search.  The  search  Itself  being  a  rele- 
vant and  material  fact,  declarations  made 
at  the  time  calculated,  to  account  for  and 
explain  it  are  also  relevant.  The  transac- 
tion which  was  in  progress  when  the  dis- 
appearance occurred  was  the  hunt,  in 
which  Boykin  and  Turner,  as  well  as  Sh^>- 
pard,  participated.  The  bunt  passed, 
without  any  interval  between  them,  into 
the  search ;  the  same  actors,  save  Shep- 
pard,  were  In  both ;  and  the  stream  of  ac- 
tion, though  it  swerved  abruptly  from  its 
original  course,  flowed  in  an  uubroken 
current  till  the  search  was  concluded. 
Moreover,  the  scene  of  action  was  un> 
changed.  As  compared  with  that  in  con- 
templation when  the  hunt  began,  it  was 
contracted,  but  was  not  otherwise  varied. 
There  were  acts  done  by  Boykin  which 
were  meaniuglees,  without  some  verbal 
explanation.  He  had  abandoned  thehunt, 
was  cHtling  for  Turner,  and  wiaa  running 
towards  him.  Why?  He  explained  why 
by  his  declarations.  They  were  needed 
then  to  illustrate  his  conduct.  They  were 
also  needed  to  illustrate  the  conduct  of 
Turner,  who,  Instead  of  going  back  and 
resuming  the  hunt,  which  he  hud  left  tem- 
porarily on  hearing  some  one  calling  him, 
abandoned  the  hont,  went  with  Boykin 
to  the  river,  examined  the  boat,  and 
searched  in  the  water.  These  acts  of 
Turner  would  not  be  explained  by  the  con- 
duct alone  of  Boykin,  but  are  explained  by 
that  and  the  declarations  taken  together. 
Moreover,  so  far  as  he  was  concerned,  the 
declarations  doubtless  bad  an  influence  on 
the  scope  and  manner  of  the  search.  Why 
did  he  direct  his  examination  to  the  boat 
and  the  water  alone,  not  extending  It  to 
the  land?  So  far  as  appears,  he  did  not 
even  look  for  tracks  on  shore.  As  the 
boat  was  tied  when  he  reached  it,  this 
would  bean  unaccountable  omission,  were 
It  not  for  the  light  thrown  on  it  by  what 
Boykin  had  said  as  to  his  having  caught 
a  glimpse  of  Sheppard,and  heard  him,  or 
some  object,  strike  the  water.  With  the 
Information  which  Boykin  professed  to 
have,  it  was  his  duty  to  commuuicate  it 
to  Turner,  and  the  duty  of  both  to  act 
upon  It  as  they  did.  To  make  the  com- 
munication would  be  the  natural  and 
spontaneous  impulse  of  any  man  under 
like  circumstances.  The  mere  human  ma- 
chine, run  by  vital  and  emotional  forces 
alone,  with  no  conscious  exertion  of  the 
will,  would  promptsuch  a  disclosure  in  al- 
most every  conceivable  case,  under  like  cir- 
cumstances. The  declarations  must  have 
been  made  very  shortly  after  the  gun  was 
fired,  for  it  was  only  a  few  minutes  until 
Turner  saw  Boykin,  who  was  then  run- 
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nfng  towardB  talm.  Some  of  the  declara- 
tlonR  were  made  as  soon  as  they  met,  and 
the  rest  while  they  were  harryinK  back  to 
the  liver.  The  distance  they  had  to  sro  is 
not  stated,  but  it  could  not  hare  beeu  far, 
as  Turner  was  only  100  or  150  yards  from 
the  boat  when  he  heard  the  report  of  the 
xan,  and  from  that  time  till  he  saw  Boy- 
kin  was  bat  a  few  minutes.  Taking  all 
the  evidence  together,  there  are  indica- 
tions that  Boy  kin  had  been  to  the  river, 
and,  finding  the  boat  drifting,  had  hauled 
It  in  and  tied  it  to  the  bank  before  be 
started  in  quest  of  Turner.  But  this  could 
have  occupied  only  a  short  time,  and  was 
not  such  an  intervening  action  on  the  part 
of  Boykin  as  to  separate  his  subsequent 
proceedings  and  the  declarations  accom- 
panying them  from  the  antecedent  stages 
of  the  general  transaction.  It  would  be 
altogether  natural,  if  Boykin  saw  and 
heard  what  he  reported,  tor  him  to  go, 
first,  to  the  boat,  and,  having  secured 
that,  to  harry  Instantly  to  Turner,  with  a 
view  of  procuring  his  assistance.  Doubt- 
less all  be  did  was  in  hot  baste,  and  with 
no  pause  or  Interval  In  the  rush  of  his 
movements.  The  impresBlon  made  upon 
the  mind  by  Turner's  evidence  is  that 
only  a  brief  time, — a  very  brief  time, — 
elapsed  after  he  heard  the  report  of  the 

fun  until  he  appeared  with  Boykin  on  the 
ank  of  the  river  where  the  boat  wa« 
found.  He  speaks  of  a  few  minutes,  of 
running  and  of  hurrying,  from  which  it  Is 
natural  to  infer  rapid  action  and  brief 
time.  It  cannot  bo  correct  to  treat  Boy- 
kin and  Turner  as  mere  spectators  in  the 
scene  of  Sbeppard's  disappearance.  They 
were  not  merely  in  the  environment  of  the 
event;  they  were  a  part  of  Its  organism, 
actors  in  it,  parties  to  it,  if  not  on  its  act- 
ive, certainly  on  Its  passive,  side.  Shep- 
pard  did  not  merely  disappear,  he  disap- 

g  eared  from  them.  It  was  upon  them  that 
Is  disappearance  smote,  as  it  were,  di- 
rectly. Upon  thfm  the  blow  fell,  and  their 
conduct  in  receiving  it  illustrates  its  char- 
acter and  the  manner  in  which  it  was  de- 
livered. On  the  principle  uf  action  and  re- 
action, its  immediate  effect  upon  them 
tends  to  illustrate  its  nature  and  char- 
acter. This  being  so,  the  declarations, 
made  by  one  and  heard  by  the  other,  and 
the  matter  of  them  influencing  both  in 
their  action  and  conduct,  were  pertinent 
and  material.  There  were  acts  done  by 
them  which  constitute  good  primary 
evidence  in  this  case,  and  the  declarations 
throw  light  upon  and  explain  them.  But, 
looking  at  the  declarations  in  their  rela- 
tion to  Sbeppard's  acts  alone,  and  regard- 
ing Boykin  and  Turner  In  no  wise  as  act- 
ors themselves  further  than  thatthcy  were 
engaged  at  the  time  in  participating  with 
Sheppard  in  the  hunt,  it  would  be  no 
strain  to  treat  the  declarations  as  a  part 
of  the  res  gcBtsa  from  that  stand-point. 
The  departure  of  Sheppard  in  the  boat 
for  a  point  three-quarters  of  a  mile  dis- 
tant, the  finding  of  the  boat  200  yards 
from  the  place  of  departure,  with  Shep- 
pard no  longer  on  board,  >vould  indicate 
with  fair  certainty  that  he  left  the  boat 
at  some  point  within  the  200-yard8'  dis- 
tance. When,  where,  and  how  he  left  it 
are  matters  of  inference  from  all  the  cir- 


cumstances taken  together.  Someof  these 
circumstances  arethe following:  Boykin'» 
route  lay  nearer  the  river  than  Turner's. 
Tumer,from  the  polntof  departure,  whlcl* 
was  the  same  for  all  three  of  the  hunters,, 
bad  gone  three  or  four  hundred  yards- 
when  he  heard  the  report  of  a  gun  to- 
wards the  river.  He  went  but  little  fur- 
ther until  he  heard  some  one  calling  him, 
and  presently  he  saw  Boykin  running  to- 
wards him.  They  met.  Boykin  exclaimed 
that  Sheppard  had  shot  or  killed  himself. 
They  hurried  forward  to  nee  about  it. 
On  the  way  Boykin  explained  his  reasons 
for  thinking  what  he  had  Just  announced. 
They  arrived  at  the  river,  found  the  boat, 
Sbeppard's  hat  and  gun,  but  Sheppard 
wasmissiug.  Of  threecomrades  ina  pend- 
ing hunt,  one  was  gone,  and  one  of  tbe- 
two  lefthad  made  a  statement  to  the  other 
as  to  what  he  heard  and  saw  in  regard  to 
the  matter.  The  three  had  a  common  in- 
terest in  the  bunt,  and  the  two  left,  a  com- 
mon Interest  in  the  fate  of  the  one  who- 
was  absent.  The  bunt  had  been  suddenly 
and  unexpectedly  cut  short  by  this  start- 
ling episode,  and  Boykin  was  the  first  to 
discover  and  report  it,  and  his  report  was 
made  within  a  few  minutes  after  the  gui» 
was  fired.  These  facts  are  all  vouched  by 
sworn  evidence.  Were  Boykln's  declara- 
tions so  related  to  the  main  fact,  of  whicbr 
fact— to-wit,  Sbeppard's  separattun  from 
the  boat— there  can  be  no  possible  doubt, 
as  to  be  a  part  of  the  res  gestae  of  tb» 
same?  "Declarations  accompanying  aa 
act,  or  so  nearly  connected  therewith  la 
time  as  to  be  free  from  all  suspicion  of  de- 
vice or  after-thought,  are  admlKslble  in  ev- 
idence as  part  of  rea  gttstas. "  Code,  §  3778. 
What  the  law  altogether  distrusts  is  not 
after-speech,  but  after-thought.  TheCode- 
introduces  no  new  rule,  but  frankly  recog- 
nises in  Its  letter  the  full  breadth  of  the- 
temporal  element  in  the  rule  which  It 
found  existing,  as  expounded  in  the  lumi- 
nous and  able  opinion  of  Judge  Nisbet  in 
Mitchum  V.  State,  11  Ga.  615,  an  opinion 
delivered  inl862,  and  soexcellcntin  thought 
and  expression  as  to  tempt  a  New  Hamp- 
shire judge,  in  Tucker  v.  Henniker,  41  N. 
H.  317.  to  assume  to  himself  the  author- 
ship of  a  considerable  portion  of  it  relat- 
ing to  another  subject.  The  rale  contem- 
plates that  all  the  rea  gestas.  Including^ 
declarations  forming  part  thereof,  must 
transpire  within  the  present  time  of  the 
transaction.  But  that  time,  while  it  can- 
not be  less,  may  be  more,  extended  than  the- 
present  time  of  the  principal  fact,  in  some 
instances  a  little,  in  others  much,  and  in 
others  very  much  more.  Usually,  if  they- 
can  all  be  ascertained,  some  of  the  res- 
gi^Ue  will  be  found  simultaneous  with, 
and  some  anterior  and  others  posterior 
to,  the  principal  fact.  Thus,  suppose  an 
electric  discharge  during  a  summer  shower 
to  be  the  principal  fact,  the  formation  of 
the  cloud,  the  falling  of  the  rain,  the  thun- 
der, and  its  reverberation,  would  all,  for 
some  purposes,  be  within  the  res ire»t/e  or 
the  event,  though  the  principal  fact  was- 
but  a  flash  of  lightning.  This  example 
may  serve  as  a  flgnre  to  characterise  the 
instances  in  which  declarations  subse- 
quent to  the  fact  are  receivable  In  evidence. 
Let  thunder  represent  mental  Impression* 
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produced  by  the  event.    Then  rererbera- 
tlon  "wlU  represent  admiasible  declaratlone 
Teportlng  these  ImpresiilonB.    It  will  rep- 
resent them  by  a  close  analogy  in  two  re- 
spects: tlTst.in  being  speedy ;  second,  In 
being  spontaneous.    That  they  shall  be 
or  appear  to  be  spontaneoad  Is  indlepen- 
aable,  and  it  is  for  this  reason  alone  that 
they   are  regnlred   to  be  speedy.    There 
muRt  be  no  fair  opportanity  for  the  will  of 
the  speaker  to  mould   or  modify  them. 
His  'Will  must  have  become  and  remained 
dormant,  so  far  as  any  deliberation  in 
concocting  matter  for  speech  or  selecting 
words  is  concerned.    Moreover, his  speech, 
besides  being  in  the  present  time  of  the 
transaction,  must  be  in  the  presence  uf  it 
in  respect  to  space,    fie  must  be  on  or 
near  the  scene  of  action,  or  of  some  mate- 
rial part  of  the  action.    His  declarations 
mnst   be  the  utterance  of  human  nature, 
of  the^waos  bomo,  rather  than  of  the  indi- 
vldaal.    Only  an  oath  can  guaranty  Indi* 
vidnal  veracity ;  but  spontaneous  Impulse 
may  be  a  aufflcient  sanction  for  the  speech 
of  man,  as  such, — man  as  distinguished 
from  this  or  that  particular  man.    True, 
the  verbal  deliverance  in  each  instance  Is 
that  of  an  individual  person;  but  if  the 
state  of  bis  mind  be  such  that  bis  individ- 
uality is  for  the  time  being  suppressed  and 
silenced,  so  that  he  utters  the  voice  of 
humanity  rather  than  of  himself,  what  he 
says  Is  regarded  by  the  law  as  In  some  de- 
gree  trustworthy.     Boykin'n  connection 
witb  Sheppard,  his  interest  in  what  befell 
him.  and  bis  relation  to  Turner,  rendered 
.it  proper  for  blm  to  make  the  communica- 
tion which  he  did  to  Turner,  and  he  made 
It  upon  the  first  opportunity,  which  op- 
portunity was  gained  by  running  in  quest 
of  him.  and  in  such  a  short  time  as  reason- 
ably to  exclude  any  suspicion  of  device  or 
after-thought.    Not  death  only,  but  acci- 
dental death,  must  appear  in  order  to  sup- 
port the  action.    As  bearing  upon  the  ele- 
ment of  accident,  any  evidence  is  relevant 
which  tends  to  show  that  Bodkin  did  not 
kill   Sheppard.    His   declarations  throw 
light  upon  that  question.    Were  he  charged 
with  the  homicide,  and  on  trial  for  it,  his 
conduct  and  declarations  so  soon  after  the 
gun  fired  wonld  be  competent  evidence  in 
bis  behalf.    Suppose,  instead  of  saying  to 
Turner  what  he  did,  he  had  told  him  that 
he  himself  shot  Sheppard,  and  threw  falm 
into  the  river,  wonld  not  this  have  been 
evidence  for  the  company,  as  part  of  the 
res  g^ftx,  to  disprove  accidental  death? 
While  we  think  it  is  not  necessary  to  In- 
voke  tbe  mle  of  discretion,  yet,  under  the 
operation  of  that  rule,  it  Is  safe  to  hold 
that  there  was  no  error  in  admitting  the 
evidence. 

7.  Considered  In  tbe  light  of  the  clrcnm- 
Btances,  It  Is  obvious  that  the  exclama- 
tion tbat  Sheppard  had  killed  himself,  or 
bad  shut  himself,  was  matter  of  inference 
or  opinion  on  the  part  of  Boykin.  Such 
being  Its  nature,  it  would  be  proper  to  in- 
struct the  Jury  that  this  would  be  evi- 
dence for  no  purpose  but  to  explain  the 
conduct  of  Boykin  and  Turner.  Were  Boy- 
kin  himself  alive,  and  on  tbe  stand  as  a 
tritness,  be  would  not  be  permitted  to  ex- 
press to  the  Jury  his  opinion,  eren  though 
be  superadded  tbe  reasons  on  which  it 


was  founded;  for  the  question  whether 
Sheppard  shot  himself  or  not  is  matter  of 
fact  to  be  found  by  the  jury,  and  not  mat- 
ter of  opinion  appealing  to  tbe  skill  or  sa- 
gacity of  a  witness.  There  being  no  ob- 
jection to  the  charge  of  the  court,  we  are- 
to  presume  that,  on  this  subject  as  well  as 
every  otber.  It  was  correct;  and  to  this 
part  of  Boy  kin's  declarations  no  objection 
was  taken  on  the  ground  that  they  In- 
volved Inference  or  opinion.  To  the  latter 
part  of  the  declarations,  however,  this 
objection  was  taken.  We  suppose  It  was 
Intended  to  apply  to  the  expression  that 
he,  Boykin,  thought  be  glimpsed  Sheppard 
as  be  fell  from  the  boat,  this  being  the 
only  seeming  reference  to  opinion  which 
we  find  In  the  whole  statement  outside  of 
the  exclamation  which  we  have  just  con- 
sidered. Onr  construction  of  the  expres- 
sion Is  that  It  embodies  no  inference  but  a 
direct  reference  to  an  immediate  percep- 
tion of  the  senses.  Such  perceptions  may 
be  more  or  less  dim  or  Indistinct,  and  by 
tbe  use  of  the  word  "thought,"  Boykin 
meant  to  signify  that  hid  ocular  percep- 
tion of  something  falling  from  the  boat 
was  Indistinct,  but  nevertheless  that  he 
had  such  a  perception,  and  considered  it 
reliable. 

8.  Boykln's  conduct  in  calling  for  Turner, 
running  in  search  of  him,  and  so  forth,  be- 
ing a  part  of  the  raa  gestm,  bis  manner 
and  appearance  when  tbey  met  were  also 
relevant.  That  he  was  very  much  excited, 
and  looked  very  wild,  was  competent  evl> 
dence,  and  was  not  amenable  to  tbe  ob- 
jection that  it  was  mere  opinion,  without 
any  disclosure  of  the  reason  or  facts  up- 
on which  it  was  founded.  An  observer 
may  testify  to  the  exhibition  by  another 
of  excitement,  or  any  emotion,  such  as 
alarm,  without  specifying  the  various 
minute  facts  which  Indicated  the  same  to 
the  mind  of  the  witness.  The  emotions 
register  themselves  In  the  appearance  and 
manner,  and  when  a  witness  testifies  to 
the  exlBteu'je  of  the  emotion,  his  plain 
meaning  Is  that  he  observed  the  numer- 
ous, and  often  nameless,  indications  by 
which  that  species  of  emotion  is  common- 
ly manifested. 

0.  The  fair  and  natural  limitation  of  tbe 
rcB  gosUe  of  the  disappearance  is  the  close 
of  the  search  made  by  Boykin  and  Turner 
upon  the.scene  of  the  disappearance  itself, 
Thlsshnts  out  certain  testimony  of  Brown, 
who,  though  a  member  of  the  general 
hunting  expedition,  bad  been  left  behind, 
some  distancedown  therlver,  when  thelast 
hunt  was  entered  upon,  to  take  care  of 
tbe  dogs;  this  testimony  being  that,  when 
Boykin  and  Turner  returned  in  the  boat 
to  where  he  was,  they  appeared  to  be 
very  much  excited,  but  Turner  was  more 
excited  than  Boykin.  It  also  shuts  out 
the  evidence  of  Turner,  In  which,  speaking 
of  what  occurred  at  the  camp  that  night, 
he  said  he  was  awake  some  time  in  the 
forepart  of  the  night,  and  they  talked 
about  the  matter  until  he  went  to  sleep. 
Also  the  evidence  of  Brown,  that  as  long 
as  he  was  awake  they  talked  about  the 
accident  that  had  occurred  that  day; 
that  their  conversation  was  of  adistressed 
kind ;  and  that  as  long  as  they  were  up 
tbey  were  discussing  the  disappearance  <» 
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Sbeppard.  While  this  evidence  Is  not  of  a 
nature,  perbaps,  to  barm  the  case  in  any 
way,  yet  it  la  wanting  in  relevancy  to  the 
ieaue,  and,  in  our  opinion,  ought  for  that 
reaBon  to  bave  been  excluded. 

10.  The  plaintiff  proved  by  a  brother 
and  a  brotber-ln-law  of  Sbeppard  that 
tbe  family  of  Sbeppard  "  recognised  him 
as  being  dead ; "  by  another  brother  that 
"  the  family  regard  him  as  dead ; "  and  by 
her  own  brother,  who  lives  in  the  family 
with  her,  that  "the  family  recognice  him 
an  dead."  Was  this  evidence  admissible? 
Tbe  question  in  issne  was  not  simply  as 
to  death,  but  death  by  accident  within 
the  year  covered  by  the  policy,  which  was 
from  June,  1884.  to  June,  1885.  The  t>eliel 
which  sprang  up  in  the  family  must  have 
taken  its  rise  from  particular  facts,  all 
of  which  were  so  recent  when  this  suit 
was  brought,  in  January,  1883,  that  they 
were  likely  to  be  susceptible  of  proof  at 
the  trial.  They  were  premises  from  which 
any  conclusion  by  members  of  the  family 
must  bave  been  drawn;  and  as  thesesame 
premises,  together  with  others  less  influ- 
ential in  the  family,  could  be  placed  before 
tbe  Jury,  there  would  be  no  necessity  to 
resort  to  family  opinion  or  belief  as  evidence 
to  aid  tbe]  ury  in  reaching  a  rightconcluslon 
for  themselves.  The  admissibility  of  fam- 
ily reputation  rests  on  necessity,  (Code,  S 
3770;)  and  where  no  necessity  has  arisen, 
from  lapse  of  time  or  otberwise,it  is  much 
safer  to  confine  the  evidence  of  death  to 
the  original  facts,  and  exclude  the  deriva- 
tive family  opinion  as  Irrelevant.  Though 
some  members  of  tbe  family  may  bave 
died  before  the  trial,  enough  of  them  sur- 
vived to  acquaint  the  jury  with  any  facts 
known  to  tlie  family  tending  to  establish 
tbe  death  of  Sheppard;  and  his  wife,  two 
brothers,  and  a  brother-in-law,  besides 
her  own  brother,  were  examined  as  wit- 
nesses. Moreover,  any  opinion  which  could 
bave  been  formed  In  tbe  family  bad  to 
take  Its  rise  in  company  with  an  interest 
on  tbe  part  of  Mrs.  Sheppard  in  the  sub- 
ject-matter of  this  action  and  in  some 
other  policies  of  insurance  on  the  lite  of 
her  husband.  In  a  case  where  the  fact  of 
death  is  directly  In  question,  and  where 
the  whole  pressure  Is  upon  that  fact,  to- 
j^tber  with  the  manner  of  its  occurrence, 
no  element  of  pedigree  being  involved,  and 
the  death,  if  any,  being  so  recent  that 
scarcely  one  year  had  elapsed  when  theac- 
tlon  was  brought,  family  belief  or  opinion 
would  seem  as  likely  to  mislead  as  to  lead 
correctly,  especially  it  tbe  principal  mem- 
ber of  the  family  as  now  existing  would 
have  a  strong  motive  of  Interest  to  mould 
the  family  opinion  in  one  way  rather  than 
in  another.  Our  Code,  S  8772,  recognises 
family  repntatiou  as  a  means  of  proving 
pedigree,  including  the  tact  of  death  with 
other  facts  embraced  In  genealogical  in- 
quiries. Here  pedigree  is  not  in  question, 
and  the  whole  spirit  of  the  la  w  of  evidence 
is  adverse  to  allovring  the  plaintiff  to  sup- 
port her  action,  under  the  circumstances, 
by  proving  her  own  belief  and  that  of 
other  members  of  her  family  as  tending  to 
establish  the  real  existence  of  tbe  princi- 
pal fact  involved  In  her  cause  of  action. 

11.  As  there  was  no  imputation  upon 
Mrs.  Sheppard  of  complicity  in  any  scheme 


of  simulated  death,  her  grief  and  sickness 
consequent  upon  hearing  of  her  husband's 
death  or  disappearance  were  irrelevant. 
So,  too,  was  her  destitution,  and  the  sale 
of  clothing  to  supply  her  wants  or  those 
of  her  child.  Tbe  evidence  as  to  these  mat- 
ters was  Improperly  admitted. 

12.  The  plaintiff  testified  that  tbe  rela- 
tions between  herself  and  her  husband 
were  pleasant;  that  if  she  had  not  loved 
him  she  would  not  have  married  him, — 
"which  continued  up  to  the  time  of  his 
death."  Mrs.  I  very,  who  was  an  Inmate 
of  the  family  when  the  disappearance  oc- 
curred, and  had  been  forsome  three  months 
previously,  testified  that  "she  never  heard 
any  quarrel  between  plaintiff  and  her  bus- 
band;  they  were  kind  to  each  other;  cer- 
tainly there  was  love  between  them;  saw 
nothing  to  Indicate  anything  to  the  con- 
trary. "  This  evidence  was  admissible,  as 
throwing  light  upon  Sheppard's  pro- 
longed absence,  and  the  probable  cause  of 
it.  With  happy  domestic  relations,  there 
would,  according  to  the  ordinary  motives 
of  human  nature,  be  less  cause  for  such  an 
absence,  were  Itdependent  on  his  own  will, 
than  If  those  relations  had  been  different. 
In  this  way  the  fact  that  Sbeppard  and 
wife  lived  on  affectionate  terms  would 
tend  somewhat  to  negative  any  theory 
either  of  suicide  or  of  voluntary  desertion 
of  his  home  and  family.  Certainly  a  hus- 
band whose  affections  were  in  a  normal 
state,  and  fu)ly  reciprocated,  would  be 
more  likely  to  return  or  be  heard  from, 
were  he  not  dead,  than  he  would  were  he 
under  the  influence  of  different  sentiments 
at  the  time  of  his  departure.  Authority,' 
as  well  as  the  reason  of  the  thing,  favors 
the  admission  of  the  evidence.  TIsdale  v. 
Insurance  Co.,  26  Iowa,  170, 176. 

13.  Miss  Horton,  plaintiff's  Sister,  testi- 
fied that  she  (tbe  witness)  had  nothing  to 
lead  her  to  believe  that  Sheppard  was 
alive.  This  was  objected  to  as  Irrelevant. 
The  objection  was  well  taken.  The  belief 
of  the  witness  being  irrelevant,  her  having 
seen  nothing  to  induce  her  to  form  an 
opinion  stands  upon  the  same  footing. 
She  was  competent  to  testify  to  any  rele- 
vant matters  of  which  she  had  knowledge, 
whether  her  knowledge  went  to  the  affirm- 
ative or  the  negative  of  such  matters; 
but  their  sufficiency  to  generate  in  her  a 
belief  would  have  nothing  to  do  with  the 
case.  The  motion  for  a  new  trial  (thirty- 
seventh  gronnd)  Imputes  to  her  a  further 
statement  as  follows:  "I  have  never  seen 
any  communication,  or  letters  in  a  mys- 
terious way,  to  lead  me  to  suppose  that 
my  sister,  Mrs.  Sheppard,  was  in  commu- 
nication with  T.  J.  Sheppard."  In  the 
brief  of  evidence,  this  statement  is  not 
found.  Tbe  brief  represents  her  as  say- 
ing: "Have  nothing  to  lead  to  believe  my 
sister  has  been  in  communication  with 
him."  In  either  of  these  forms,  we  think 
the  evidence  would  be  Incompetent,  for  tbe 
same  reason  which  we  have  just  pointed 
out  respecting  her  belief  as  to  the  death  of 
Sbeppard.  To  say  that  nothing  is  known 
to  cause  belief,  and  that  no  belief  exists,  are 
virtually  one  and  the  same  thing.  To  dis- 
claim knowledge  which  would  induce  us 
to  believe  is  therefore  no  more  than  to  di»- 
claim  belief. 
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14.  Tamer,  baTinff  wfth  Boykln  made 
the  flrat  search  In  the  river  far  Sheppard'a 
body,  asslBted  In  two  sabaeqnent  searches, 
all  of  them  froitless.  In  the  first  and  sec- 
ond, long  poles  were  used,  and  in  the 
third,  lead-llnea  and  hooks.  With  this 
experience  to  qaality  him,  he  was  compe- 
tent to  teutify,  as  he  did,  that  "it  would 
have  been  a  very  difficnlt  matter  to  re> 
cover  a  body  in  such  a  place. "  The  objec- 
tion that  this  was  giving  an  opinion  with 
no  reanons  for  it  is  not  well  taken.  The 
witness,  in  his  preceding  answers,  bad 
said:  "Jast  at  the  bank  where  the  boat 
iHy  there  was  a  little  counter«arrent 
about  12  or  13  feet,  hot  ootslde  there  was 
a  very  strong  carrent.  The  water  was 
very  swift,  wfth  the  exception  of  a  small 
connter-cnrrent  near  the  bitnk.  •  •  • 
The  water  was  about  seven  feet  deep,  to  a 
point  abont  twelve  feet  from  the  bank, 
and  from  there  out  into  the  river  it  was 
about  12  or  15  feet  deep.  There  were  some 
tree-tope  and  logs  not  over  forty  yards 
below  the  point  where  I  found  the  boat. 
*  *  *  There  was  carrent  strong  enough 
to  wasb  the  body  under  the  logs  and  tree- 
tops  just  below,  and,  once  under  them,  it 
is  not  probable  that  it  would  have  got  to 
the  surface. "  This  detail  of  facts  ought  to 
sattsly  even  a  captions  demand  for  rea- 
sons. 

15.  In  answer  to  one  of  the  Interroga- 
tories addressed  to  him.  Brown  testlQed 
that  "It  was  a  strong  current.  The  plane 
showed  to  me  as  the  place  where  Bbep- 
pard  fell  in  was  open.  Just  below  there 
were  trees  and  drift-wood. "  Besides  an 
obiecttonto  the  form  of  the  interrogatory, 
the  answer  was  objected  to,  because  it  did 
nut  appear  that  the  place  shown  to  Brown 
was  the  correct  place.  The  witness,  in 
answer  to  another  interrogatory,  testified 
that  "  a  certain  body  of  water  (Moccasin 
slough)  runs  into  the  river  about  three- 
Iflnrths  of  a  mile  above  where  Sheppard 
was  killed."  This  was  objected  to  for 
substantially  the  same  reason,  together 
with  others.  The  same  objection  was  urged 
to  an  opinion  given  by  the  witness  that 
without  a  boat  it  would  be  impossible  for 
a  person  to  get  out  of  the  swamp  at  the 
point  where  Boykin  said  Sheppard  fell 
into  the  river.  It  is  obvious  that  none  of 
this  evidence  has  any  relevancy,  if  the 
point  to  which  the  witness  refers  is  not 
shown  to  be  the  one  at  which  the  boat 
from  which  Sheppard  disappeared  was 
fonnd  by  Boykin  and  Tamer.  We  have 
searched  the  record  In  vain  for  something 
to  vouch  the  accuracy  and  veracity  of 
Brown's  informant  as  to  the  place  where 
the  boat  was  found.  We  have  also  bad 
the  aid  of  counsel,  both  by  oral  argument 
and  an  elaborate  brief,  and  our  attention 
has  been  directed  to  nothing  which  sup- 
plies the  missing  link.  The  suggestion  of 
eoonsel  is  that  absence  of  the  link  goes 
not  to  the  admissibility,  but  to  tJie  effect, 
of  the  evidence.  It  is  clear,  however,  that 
no  effect  whatever  Is  due  to  the  evidence, 
(and  this  Is  the  test  of  relevancy,)  unless 
It  applies  to  the  place  at  which  Sheppard 
disappeared.  (A  his  own  knowledge, 
Brown  does  not  profess  to  know  where 
the  boat  was  found,  or  where  Sheppard 
fell  into  the  river,  or  that  he  fell  in  at  all. 


A  certain  locality  was  pointed  out  to  him 
by  Boykin  as  being  the  place  where  Shep- 
pard fell  in,  but  unfortunately  Brown 
gives  no  mark  or  description  by  which  tha 
place  shown  to  him  can  be  identified  as 
one  and  the  same  with  that  which  it  was 
represented  to  be  by  his  informant.  He 
seems  to  have  In  view  a  point  about  three, 
fourths  of  a  mile  below  the  mouth  of  the 
Moccasin  slough,  whereas  Tnmer,  the 
only  witness  who  knew  the  true  point,  lo- 
cates it  about  <(00  yards  below  the  mouth 
of  the  slough.  The  brief  of  counsel  collects 
from  the  evidence  marks  of  identity  as  to 
the  neighborhood,  sufficient  to  show  that 
the  two  points,  if  not  the  same,  must  be 
in  the  vicinity  of  each  other.  But  this 
serves  no  purpose  for  the  simple  reason 
that  Brown,  the  witness,  predicates  the 
statements  objected  to,  not  of  the  neigh- 
borhood, but  of  a  particular  point,  to- 
wit,  the  "place  shown"  to  him,  "where 
Sheppard  was  killed,"  the  "point  where 
Boykin  said  Sheppard  fell  in. "  He  says  that 
without  a  boat  it  would,  In  his  opinion, 
be  impossible  for  a  person  to  get  out  of 
the  swamp  at  the  point  where  Boykin 
said  Sheppard  fell  into  the  river,  but 
whether  it  would  or  would  not  be  possi- 
ble at  other  points  in  the  neighborhood  be 
expresses  no  opinion ;  nor  was  his  opinion 
touching  any  other  point  called  for  by  the 
interrogatories.  The  evidence,  taken  as  a 
whole,  indicates  that  he  was  qualified  to 
give  a  broader  opinion  than  he  did  give, 
but  the  opinion  he  actually  gave  is  re- 
stricted to  the  one  point,  and  Isconaeqnent- 
ly  irrelevant,  there  being  no  evidence  even 
tending  to  show  that  the  point  where 
Boykin  said  Sheppard  fell  in  was  the  same 
at  which  he  did  fall  lu,  if  he  fell  in  at  all. 
The  opinion,  as  well  as  the  other  evidence 
of  Brown  touching  the  particular  local- 
ity designated  by  his  Informant,  should 
have  been  excluded. 

16.  The  objection  of  irrelevancy,  which 
was  taken  to  the  whole  ol  Lapham's  evi- 
dence, was  not  sustainable.  He  was  well 
acquainted  with  the  river  by  actual  ex- 
perience as  mate  and  pilot  in  navigating 
it,  and  testified  as  to  its  channel,  current, 
etc.,  in  the  vicinity  of  the  scene  of  Shep- 
pard's  disappearance  as  located  by  the 
evidence  of  Turner.  The  information 
which  he  gives  touching  Moccasin  slough 
and  the  river  Styx  throws  some  light  on 
what  might  be  the  nature  of  the  current 
600  yards  below  the  mouth  of  the  slough, 
where,  according  to  Turner,  the  empty 
boat  of  Sheppard  was  fonnd.  In  connec- 
tion with  his  opinion  that  a  body  falling 
overboard  would  probably  sink  to  the 
bottom,  and  be  caught  by  and  entangled 
with  some  of  the  numerous  logs  and  tree- 
tops  in  the  bottom,  the  rapid  fiow  ol  the 
current  holding  it  firmly  there,  the  wit- 
ness gave,  besides  Ills  long  experience  in 
the  navigation,  the  two  facts  that  the  wa- 
ter is  very  swift,  and  the  bed  of  the  river 
at  that  point  is  lined  with  large  trees  of 
various  descriptions  which  have  fallen 
from  the  bank.  Thin  relieves  his  opinion 
from  theonly  objection  to  it  which  is  speci- 
fied in  the  motion  for  a  new  trial, — name- 
ly, that  he  gave  no  reason  for  it.  He  nn- 
dertakes  to  say  as  a  fact  that  the  bed  of 
the  river  is  lined  with  trees,  and  states 
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AO  thing  tu  show  that  tblalsmere  opinion. 
Why  should  counB«l  or  thiti  court  assume 
it  to  bo  mere  opinion?  NotbiuK  in  the 
nature  of  the  subject-matter  renders  it  un- 
iinowable  as  a  fact.  That  20  years  before 
Sbeppard's  disappearance  a  person  lell 
overboard,  at  or  near  the  mouth  of  Moc- 
'Casin  slouffh,  was  drowned,  and  his  body 
never  recovered,  was  not  admissible  as  an 
independent  fact,  but,  as  a  fact  connected 
with  the  above  opinion  Inst  siven  by  the 
'Witness,  was  not  witbout  some  Bli«;bt  rel- 
«vancy.  It  was  of  little  consequence  lor 
any  purpose. 

17.  The  witness  Hochstrasser  testified 
in  answer  to  interrogatories  as  follows: 
"1  am  familiar  with  the  Chattahoucbee 
and  Appalachicola  rivers.  I  ran  on  a  steam- 
boat on  the  two  rivers  for  about  Ave  years. 
The  Appalachicola  river  was  permanent- 
ly obstructed  by  the  Confederate  forces, 
and  the  water  flowed  tbrooKh  Moccaain 
slough,  a  narrow  passage  from  there  into 
the  river  Styx,  retoming  to  the  narrows 
of  the  Appalachlcula river.  TheriverStyx 
and  the  Chattahoochee  ran  parallel  with 
«ach  other,  and  Moccasin  slough  connects 
them,  and  the  Styx  empties  into  Chatta- 
hoochee river  about  tbe  narrows.  The 
awamp  at  this  point  is  miles  in  extent,  an 
average  width  of  three  miles, and  Impassa- 
ble except  In  boats,  and  then  by  means  of 
4leep  creeks  and  sloughs.  Tbe  current  of 
tbe  river  where  Moccasin  sloagh  runs  into 
the  river  Styx  Just  below  extremely  swift. 
That  portion  of  tbe  river  Is  filled  with 
rafts,  lugs,  tree-tops,  and  other  obstruc- 
tions. There  is  a  very  poor  prospect  of 
t-ecoveriug  a  body  that  falls  into  the  river 
lust  above  these  rafts  or  obstructions  in  a 
awift  current,  also  very  little  prospect  of 
recovering  a  body  washed  into  the  swamp 
by  these  crnes-currents.  There  would  be 
no  chance  to  recover  a  body  that  fell  Into 
the  river  at  the  place  mentioned,  unless  it 
should  drift  with  the  current  of  the  river." 
So  much  of  this  as  i-elates  to  tbe  prospect 
or  chance  of  recovering  a  body  in  the  river 
or  the  swamp  was  objected  to  as  irrele- 
vant, and  as  mere  opinion  without  rea- 
sons, and  because  not  referring  to  the  place 
where Sbeppard  disappeared.  In  the  light 
of  Turner's  evidence,  it  applies  to  tbe  im- 
mediate vicinity  of  the  disappearance,  if 
not  to  the  precise  locality.  It  deals  with 
tbe  characteristics  of  river  and  swamp  In 
that  neighborhood.  In  the  answer,  as 
sent  here  In  the  transcript  of  tbe  record, 
there  is  evidently  an  omission  of  one  or 
.  more  words  where  tbe  witness  says :  "  The 
current  of  the  river  where  Moccasin  slough 
runs  into  tbe  river  Styx  just  below  ex- 
tremely swift. "  Looking  to  tbe  interroga- 
tory to  which  this  is  a  response,  we  find  it 
as  follows:  "Is  not  the  current  of  the  river 
where  Moccasin  slough  runs  into  the  river 
Styx,  and  just  below,  exceedingly  swift, 
and  is  not  that  portion  of  tlie  river  filled 
with  rafts,  logs,  tree-tops,  and  other  ob- 
structions?" Obviously,  the  answer  was 
Intended  to  be  as  broad  as  the  question. 
So  construing  it,  whut  Is  called  this  or 
that  "point"  is  not  restricted  to  a  partic- 
ular spot,  as  was  kindred  phraseology  in 
tbe  evidence  of  Brown,  (supra,)  but  em- 
braces tbe  Junction  with  Moccasin  slough, 
and  some  indefinite  portion  of  the  river 


"Just  below."  In  speaking  of  so  large  a 
river,  whet)>er"Just  below"  would  com- 
prehend the  distance  of  WO  yards,  the  dis- 
tance indicated  by  Turner's  evidence  from 
the  month  of  Moccasin  slough  to  tbe  spot 
where  Sbeppard  disappeared,  Is  not  cer- 
tain. The  expression  is  ambiguous,  and 
could  go  to  the  Jury  for  their  constrnction. 
The  witness  gives  facts  on  which,  added 
to  his  general  knowledge  of  tbe  river,  he 
might  well  base  the  opinion  be  expresses. 
Some  assistance,  though  it  might  be  very 
slight,  could  be  derived  by  tbe  jury  from 
the  facts  and  the  opinion,  taking  them 
tog(ether.  It  seems  to  us  that  the  evidence 
was  not  altogether  without  relevancy. 

18.  Sbeppard  resided  In  Liberty  county, 
Fla.,  and  was  between  80  and  40  miles 
from  home  when  be  disappeared.  After 
his  disappearance,  and  in  tbe  latter  part 
of  the  same  month,  (January,  1885,1  a 
stranger,  calling  himself  Horton,  which  is 
tbe  family  name  of  Mrs.  Sbeppard,  arrived 
at  Perdue  Hill,  Munroe  county,  Ala.  He 
remained  there  most  of  the  time  until  tbe 
following  May,  then  left,  as  it  would  seem, 
via  Selma  and  Montgomery,  and  the  evi- 
dence affords  no  distinct  trace  of  him  aft- 
erwards. Tbe  defendant's  theory  is  that 
Horton  was  Sbeppard.  As  tending  to 
support  this  theory,  it  adduced  the  evi- 
dence of  witnesses  that,early  in  May, 1886, 
they  saw  Sheppard  upon  the  Alabama 
river,  a  passenger  on  the  same  stettm-boat 
with  themselves,  and  that  he  landed  from 
the  boat  at  Claybom,  Ala.,  which  is  with- 
in tbree  miles  of  Perdue  Hill.  The  com- 
pany also  proved  by  other  witnesses  that 
an  authentic  photograph  of  Sheppard,  ex- 
hibited to  them  at  the  trial,  was,  or 
seemed  to  be,  a  likeness  of  Horton.  The 
plaintiff  replied  to  this  evidence  by  that  of 
a  witness,  who,  according  to  the  brief  of 
evidence,  testified,  In  substance,  that  he 
knew  Sbeppard;  had  seen  him  twlce,^ 
once  In  a  business  transaction  about  in- 
surance, and  was  at  bis  wedding;  that  in 
June  or  July,  188.5,  after  he  was  reported 
dead,  a  man  came  to  the  hotel  In  Gaines- 
ville, 6a., and  registered  from  Texas;  wit- 
ncHS  watched  him.  and  thought  he  was 
Sheppard,  but  decided  not  to  do  anything 
until  after  making  some  investigation ; 
found  he  bad  been  living  in  Oainesville  be- 
fore, and  had  just  been  off;  got  informa- 
tion to  satisfy  himself  that  this  man  was 
not  Sbeppard,  and  does  not  think  his 
name  was  Horton.  The  motion  for  a  new 
trial  quotes  (or  rather  misquotes)  some  of 
this  evidence,  and  excepts  to  it  as  Incom- 
petent because  irrelevant  and  hearsay. 
Theqiiotatlon  runs  thus:  "In  tbe  summer 
of  1885,  at  Gainesville,  On.,  be  saw  a  man 
that  looked  so  much  like  Thos.  J.  Shep- 
pard, whom  be  had  seen  twice  before,  that 
he  was  satisfied  that  the  man  was  Sbep- 
pard, and  was  about  to  bava  him  arrested 
when  he  found  out  from  the  citlsens  of 
Gainesville  that  the  man  was  an  old  dti- 
len  of  that  town. "  Taking  either  version 
as  correct,  the  sum  of  the  evidence  is  that 
tbe  witness  saw  a  man  whom  he  thought 
was  Sbeppard,  but  changed  his  opinion  in 
consequence  of  information  received  from 
others.  His  Informants,  whether  citlxens 
or  not,  are  anonymous.  He  does  not  tes- 
tify that  the  man  was  or  was  not  Shep- 
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pard,  but  that  be  first  concluded  that  be 
waa,  and,  alter  in  vestiKatlon,  conclnded 
that  he  was  not.  He  thinks  his  name  was 
not  Horton,  but  what  be  thinks  it  waa.  or 
what  it  was  in  fact,  or  what  the  citisens 
sa  id  it  was,  be  nn  where  discloses.  If  he  had 
changed  bis  mind  on  closer  and  more  care- 
fal  inspection  ol  the  man,  whom  he  took  at 
first  to  be  Sbeppard,  the  premises  on 
which  be  proceeded,  as  well  as  the  final 
concloaion  deduced  tbetetrom,  would  hare 
been  covered  byfaia  oath  as  a  witness: 
but  as  tbe  change  was  brought  .about  not 
by  inspection,  but  by  information  derived 
?rom  others,  the  premises  are  unverified 
save  as  to  this  effect  upon  his  mind.  All 
we  know  of  them  is  that  they  were  suffl- 
dent  to  convert  him  from  one  opinion  to 
another ;  but  for  their  actual  tmth  there  is 
absolutely  no  guaranty.  It  surely  can  be 
no  answer  to  witnesses,  who  think  they 
are  not  mistaken  npon  a  question  of  iden- 
tity, to  show  that  another  witness  was 
mistaken  npon  a  like  question  in  another 
Instance,  especially  if  the  evidence  of  his 
mistake  Is  cbiefly,  or  even  partly,  what  he 
has  been  told  by  third  peraoiM  not  sworn. 
Test  tbe  matter  by  a  supposed  case  of 
handwriting.  Witnesses  swear  that  a 
lost  deed  Is  In  the  handwriting  of  Sbep- 
pard. Others  come  forward  and  depose 
that  they  thought  a  certain  other  deed 
was  in  bis  handwriting,  but  on  inquiry 
tbey  became  satisfied  that  it  was  not,  but 
was  in  tbehandwrltmgof  another  person, 
not  even  naming  bim.  No  one  would  sup- 
pose snch  evidence  admissible.  Or  take 
tbe  still  more  apt  illustration  of  a  lost 
deed,  where  the  Identity  of  tbe  deed  itself, 
not  of  tbe  writer.  Is  In  question.  Certain 
witnesses  testify  th^  saw  the  deed  after 
it  was  lost,  and  others  that  they  saw  an 
original  deed  corresponding  wltb  a  photo- 
graphic copy  produced  In  court.  Would 
it  be  any  answer  to  prove  by  another  wit- 
ness that  be  saw  a  deed  which  be  at  first 
thought  was  the  lost  document,  but,  by 
reason  of  information  which  he  considered 
reliable,  he  became  convinced  that  his 
opinion  was  erroneous,  and  therefore 
abandoned  the  measure  which  he  had  in- 
tended to  take  for  the  purpose  of  securing 
the  forthcoming  of  the  missing  paper? 

19.  On  the  theory  of  answering  the  de- 
fendant's proof  that  tbe  photograph  of 
Sheppard  was  a  likeness  of  Horton,  the 
plaintiff  introduced  three  witnesses,  each 
of  whom  testified  that  on  being  shown 
the  same  photograph  he  said  to  the  per- 
son who  presented  it  that  It  was  the  pict- 
ure of  Tom  Collins,  and  three  more,  who 
each  testified  that  on  a  like  occasion  they 
said  It  was  a  picture  of  E.  B.  Smith.  Even 
if  what  these  witnesses  thought  at  tbe 
trial  as  to  the  original  of  the  photograph 
would  be  relevant,  certainly  what  they 
said  on  a  prerions  occasion  as  to  their 
opinion  tbeu  had  no  relevancy.  The  pict- 
ure was  an  authentic  photograph  of  Shep- 
pard, and,  as  evidence  tending  to  show 
that  Horton  was  Sheppard,  tbe  resem- 
blance of  tbe  photograph  to  Horton  was 
established.  Nothing  is  mure  obvious 
than  that  this  evidence  could  not  be  met 
by  proof  that  certain  persons  said  the 
photograph  was  like  Collins,  and  certain 
others  that  it  was  like  Smith.    Moreover. 


grant  that  what  tbey  said  was  true,  un- 
less Collins  or  Smith  was  Horton,  it  is  dif- 
ficult to  see  how  their  resemblance  to  him 
would  tend  to  prove  that  he  was  not 
Sbeppard.  Such  an  argument,  if  pursued 
to  its  consequences, could  be  used  to  prove 
that  Sheppard  was  not  himself.  It  Is  not 
within  the  range  ol  possibility  to  negative 
the  accuracy  of  a  witness  who  refers  a 
copy  to  one  original,  by  showing  that 
divers  witnesses  were  mistaken  in  refer- 
ring it  to  another.  His  correctneus  would 
presuppose  mistake-  on  their  part  if  they 
differed  with  bim,  and,  if  they  were  mis- 
taken, he  would  have  to  differ  with  them 
to  be  correct.  The  logical  result  must  be 
that  their  evidence  would  prove  nothing, 
and  would  consequently  be  irrelevant. 

20.  Besides  other  policies  of  Insurance 
npon  his  life,  Sbeppard  bad  one  payable 
to  his  brother.  This  was  in  the  New  Eng- 
Icmd  Mutual  Company.  Tbe  brother  tes- 
tified at  tbe  trial  that  Sheppard  intended 
to  change  that  policy  for  tbe  benefit  of  bis 
child  wbicb  was  expected.  He  also  testi- 
fied that  he  (the  witness)  executed  an  as- 
signment to  tbe  child  because  Sbeppard 
declared  such  was  his  intention.  The 
child  was  bom  In  March,  after  Sheppard's 
disappearance,  and  tbe  assignment  to  it 
was  executed  in  tbe  winter  following. 
Tbe  brother  being  a  witness  for  the  plain- 
tiff. It  was  competent  to  show  by  him 
that  he  was  not  to  be  a  gainer  by  Sb^>- 
pard's  death,  and  that  be  was  free  from 
theblasof  interest  in  giving  his  testimony. 
For  this  purpose  the  fact  of  the  assign- 
ment was  relevant,  and  in  explaining  tbe 
transaction  he  could  well  state  what  in- 
duced it.  Tbe  objection  to  so  much  of  his 
evidence  as  consisted  in  reciting  what 
Sbeppard  had  said  to  him  as  to  bis  inten- 
tion Is  not  sustainable.  Tbe  motion  for  a 
new  trial  complains  that  Mrs.  Sheppard 
was  allowed  to  testify  to  a  statement 
made  to  her  by  her  husband  touching  tbe 
same  policy,  and  give  her  reply  to  the 
same,  but  the  brief  of  evidence  does  not 
bear  this  out.  The  conversation  detailed 
In  the  brief  was  not  in  relation  to  this 
policy,  hut  to  another.  It  seems  to  us 
quite  Irrelevant,  but,  as  the  motion  for  a 
new  trial  does  not  cover  it,  we  forbear  to 
deal  with  it  as  a  point  In  tbe  case.  At 
most,  it  is  a  mere  trifle. 

21.  The  plaintiff,  pending  the  suit,  it 
would  seem,  received  a  letter  from  an 
agent  of  the  Insurance  company,  which 
she  did  not  answer,  because  she  considered 
it  insulting.  In  her  testimony,  she  added 
to  this  explanation  of  her  silence  tbat  she 
sent  tbe  letter  to  her  counsel,  who  advised 
her  not  to  answer  It.  That  this  advice 
was  given  was  objected  to  as  hearsay  and 
irrelevant.  We  consider  it  as  a  part  of  the 
explanation  of  her  failure  to  reply  to  tbe 
letter,  and  therefore  admissible  if  her  ex- 
planation was  relevant;  and  this  seems 
to  have  been  conceded,  for  some  of  it  waa 
not  objected  to.  Even  if  error,  we  wonder 
tbat  such  a  trifle  should  be  supposed  by 
learned  counsel  to  be  canse  for  a  new  trial. 
Tbe  same  observation  applies  to  many  of 
the  points  made  in  this  motion,  tbey  are  so 
painfully  minute  and  debilitated. 

22.  Tbe  Code.  §  2860,  subjecting  insur- 
ance companies  to  liability  for  damages. 
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and  reasonable  coansel  fees  for  bad  faith 
In  falling  to  pay  loeses,  applies,  both  in  its 
letter  and  parpose,  to  foreign  companies 
dukis  boBinesB  in  this  state  as  well  as  to 
domestic  companies.  If  it  be  tme,  there- 
fore, that  the  policy  on  which  this  case  is 
founded  is  a  Connecticut,  not  a  Georgia 
contract,  and  if  It  be  troe  also  that  the 
laws  of  Connecticnt  do  not  impose  sach  a 
liability,  this  policy,  having  been  issned 
by  a  company  doing  business  in  this  state, 
is  Devertheless  subject  to  the  provisions  of 
oar  statute  as  to  the  consequences  of  bad 
faith  in  failing  to  comply  with  the  compa- 
ny's undertaking  to  pay  within  (M)  days 
after  demand.  It  follows  that  evidence  of 
what  would  be  a  reasonable  fee  for  plain- 
titt'sconnsd  was  admissible.  But  thatevi- 
dmce  should  have  been  confined  to  a  fee 
certain,  inasmuch  as  no  contract  for  a  con- 
ditional fee  was  shown.  The  jury  could 
have  no  use  for  evidence  as  to  what  would 
be  a  -reasonable  amount  for  any  sort  of 
tee  which  they  could  not  allow,  and  surely 
they  conld  make  no  allowance  for  a  con- 
dltionnl  fee,  unless  it  was  proved  that 
thwe  was  a  contract  for  such  a  fee.  The 
law  implies  a  contract  between  client  and 
counsel  for  a  certain,  but  none  for  a  con- 
ditional fee.  Nor  was  it  competent  to  ad- 
mit evidence  as  to  any  fee  oroompensation 
for  services  which  would  be  rendered  only 
on  the  contingency  that  the  litigation 
should  be  protracted  beyond  the  trial,  and 
verdict  by  motion  for  a  new  trial,  or  by 
writ  of  error.  The  jury  could  make  no 
practical  application  of  such  evidence 
without  assuming  that  the  litigation 
wonld  be  so  protracted,  and  that  assump- 
tion might  not  be  realised,  in  which  event 
the  company  would  have  to  pay  fur  serv- 
ices not  rendered,  or  expenses  not  incurred. 
Any  estimate  of  the  witnesses  beyond  the 
amount  of  a  certain  fee  for  services  up  to 
judgment  on  the  verdict,  and  for  the  usual 
care  and  attention  afterwards  in  enforcing 
the  judgment,  should  have  been  excluded. 
But,  In  order  to  carry  out  the  statute  in 
Its  full  spirit  and  purpose.  It  might  perhaps 
be  allowable,  in  a  proper  case,  for  the  Jury, 
under  the  direction  of  the  court,  so  to 
mould  theirverdict  as  to  leave  the  amount 
of  fees  for  successful  resistance  to  future 
litigation  open  for  assessment  by  another 
jury  after  the  litigation  was  all  over.  Un- 
der the  Code,  §§  8662,  4213,  the  power  to 
mould  verdicts  seems  bruad  enough  tp 
cover  such  a  measure  for  the  attainment 
of  complete  jnstice.  The  motion  made  to 
rule  out  all  the  evidence  of  the  witnesses 
as  to  fees,  because  their  basis  of  estimate 
Included  a  misconception  of  the  nature  of 
the  case  as  involving  the  character  of  the 
plaintiff,  and  the  honor  of  her  husband, 
was  properly  denied.  The  remedy  was  to 
aave  the  witnesses,  on  cross-examination, 
to  vary  and  correct  their  estimate  by  leav- 
ing out  this  element,  and  reducing  the 
amount  accordingly. 

28.  We  have  now  dealt  with  all  the  ob- 
jections going  to  the  substance  of  the  evi- 
dence admitted,  but  It  remains  to  dispose 
of  objections  which  were  taken  to  the  form 
of  the  questions  by  which  some  of  it  was 
elicited.    Two  of  the  interrogatories  pro- 

Sounded  to  Brown  were  attacked  as  lead- 
ig,  bat,  as  this  exception  was  not  filed 


with  the  Interrogatories  before  the  issuing 
of  the  commission,  as  required  by  the  thir- 
ty-seventh role  of  the  superior  courts,  ( Code, 
p.  1850,)  it  came  too  late.    To  80  of  the  in- 
terrogatories propounded  to  Turner,  an 
exception  on  this  ground  was  duly  fll^. 
and  was  overruled  by  the  court  as  to  each 
and  all  of  them.    No  doubt  most  of  these 
interrogatories  are  leading,  bat  many  of 
them  relate  only  to  collateral  or  introduc- 
tory matters  not  in  dispute,  and  not  bear- 
ing directly  -on  the  merits  of  the  contn)- 
versy.    As  to  such  matters,  leading  ques- 
tions are  allowable.    2  Tayl.  Ev.  S  1404:  1 
Greenl.  Bv.  §  434.    But  several  of  the  in- 
terrogatories assume  that  Sbeppard  fell 
into  the  river,  which  was  a  disputed  and 
most  material  fact,  and  one  or  two  of 
them  that  be  was  dead,  and  that  there 
was  news  of  his  death.    This  sort  of  as- 
sumption is  ons  of  the  most  pernicious 
forms  in   which  the  vice  of  leading  ques- 
tions can  make  its  appearance,  its  tenden- 
cy being  to  induce  the  witness  to  adopt 
the  theory  of  the  facts  propounded  by  the 
examiner,  and  shape  his  testimony  In  a 
way    to   lend    support   to    that   theory. 
Even  an  honest  and  well-meaning  witness 
may  sometimes  be  drawn  by  this  device 
into  coloring  the  letter,  if  not  the  spirit, 
of  his  evidence  more  highly  than  the  exact 
truth,  so  far  as  bis  knowledge  of  it  ex- 
tends, would  warrant.    It  is  not  lawful, 
as  a  general  rule,  to  propound  in  chief 
"questions  which  involve  or  assume   the 
answers  which  the  party  desires  the  wit- 
ness to  make,  or  which  suggest  disputed 
facts  as  to  which  the  witness  is  to  testify. " 
1  Whart.  £▼.  §  4W;  Steph.  Dig.  Ev.  art. 
128.  ThatthlB  rule  was  flagrantly  violated 
in  several  Instances  will  be  manifest,  from 
a  mere  glance  at  the  following  interrog- 
atories.  The  answers  are  also  set  out,  not 
to  elucidate  the  question  whether   the  In- 
terrogatories   are    leading,  for    on   that 
question  any  answers  would  be  irrelevant. 
but  to  show  that  the  letter  of  some  of  the 
answers  was  influenced  by  the  form  of  the 
questions,  although  the  witness  did   not 
know  either  that  Sheppard  was  dead  or 
that  be  fell  into  the  river,  and   made  it 
perfectly  clear  elsewhere  in  his  testimony 
that  he  had  no  such  knowledge:  "Ques- 
tion. State  what  was  the  nature  of  the 
current  at  the  point  where  Sbeppard  fell 
in,  whether  It  was  slow  or  swift.  Answer, 
•lust  at  the  point  where  the  boat  lay,  there 
was  a  little  counter-current,  but  13  ur  15 
feet  about  outside  there  was  a  very  strong 
current.    Q.  How  far  below  the  mouth  of 
Moccasin    slough    was    the   point    where 
Sbeppard    fell     in     the    water?     A.  The 
poiut  where  Sbeppard  fell  in  the  water 
was  about  600  yards  below  the  roouth   of 
Moccasin  slough.    Q.   State  whether  or 
not  there  were  any  logs  or  tree-tops   or 
rafts  either  where  Sbeppard  tell  in  or  last 
below,  and,  if  just  below,  how  tar  b^ow. 
A.  There  was  some  tree-tops  and  logs  nut 
over  40  yards  where  we  found  the  boat.    Q. 
What   time  In  the  evening  was   it  that 
Sbeppard  fell  into  the  river?    A.  It  was 
very  late  in  the  evening,  and   very  dark 
and  cloudy.    It  was  a  dark  and  gloomy 
day.    It  was   only  a  short    time   before 
night.    Q.  Did  either  you  or  Buykin   or 
Brown  carry  the  news  of  Sheitpard's death 
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that  night  to  hlB  wife  or  father  and  moth- 
er? If  yoa  say  yoa  did  not.  why  did  not 
one  of  you  three  go?  A.  We  did  not  carry 
the  news  to  the  Sheppard  family  that 
night.  I  did  not  feel  able  to  go."  A  few 
others  of  the  leading  questions  were  cal- 
culated to  do  harm,  bnt  perhaps  did  none, 
construing  all  the  answers  of  the  witness 
together.  His  testimony.  In  Its  general 
effect,  makes  the  impression  that  he  was 
a  truthful  and  unbiased  witness.  In  sev- 
eral infrtnnces,  the  attempt  to  lead  him 
was  nnsnccessfal ;  and,  though  the  letter 
of  bis  answers  was  sometimes  shaped  by 
the  form  of  the  question,  there  was  no 
perrersion  of  the  spirit  and  meaning  of  his 
testimony,  considered  in  its  totality.  For 
this  reason  we  hold  that  the  court  did  not 
abuse  Its  discretion  in  admitting  all  the 
answers  that  were  otherwise  competent, 
notwithstanding  the  vicious  character  of 
many  of  the  Interrogatories.  To  admit  or 
reject  evidence  drawn  out  by  leading  ques- 
tions Is  generally  discretionary  with  the 
trial  coort.  Ewing  y.  Moses,  51  Ga.  410; 
Farkan  v.  Stewart,  78  Ga.  DO;  Parker  v. 
Railway  Co.,  88  Ga.  589, 10  S.  E.  Rep.  238. 

{b)    BDI.INOB    REJECTING     EVIDENCE. 

24.  The  company  offered  to  prove  that 
within  two  or  three  days  alter  the  disap- 
pearance of  Sheppard,  and  before  any  in- 
Borancp  company  knew  of  the  same,  it 
was  currently  reported  and  believed  in  the 
neighborhood  of  bis  home  that  he  was  not 
dead,  bnt  had  run  off  to  defraud  the  insur- 
ance companies ;  also  that  this  report  was 
eommnnicated,  about  the  last  of  January, 
by  the  plaintiff  herself  and  others  to  the 
first  Insurance  agent  who  visited  thenelgh- 
borfaood.  This  evidence  had  three  several 
purposes:  (1)  To  repel  the  imputation  of 
plalntitTs  counsel,  announced  to  the  Jury, 
that  defendant  had  put  out  this  report, 
or  one  like  it.  In  pnrsuance  of  a  conspira- 
cy with  a  certain  witness  to  fabricate  a 
defense;  (2>  to  vindicate  the  good  faith  of 
the  company  in  refusing  to  pay ;  and  (3) 
to  corroboratethe  witnesses  who  had  testi- 
fied that  they  saw  Sheppard  alive  after  his 
disappearance.  As  to  the  first  object, 
though  the  plalntlff'sconnsel  proclaimed  a 
thi-ory  of  conspiracy  and  fabrication,  and 
afterwards  argued  It  to  the  jury,  no  evi- 
dence was  adduced  In  support  of  it.  This 
being  so,  what  occasion  was  there  to  meet 
It  otherwise  than  by  a  flat  denial  ?  It  would 
expand  and  protract  trials  indefinitely  if 
evidence  had  to  be  heard  in  answer  to  all 
the  imrenlons  theories  advanced  by  coun- 
sel, or  to  forestall  the  Invention  and  appli- 
cation of  all  theories  that  might  seem 
plausible.  To  render  evidence  admissible 
requires  relevancy  to  the  case, — to  the  mat- 
ters in  issue.  Relevancy  to  the  sophlstr.v, 
the  Invention,  or  the  elocution  of  counsel 
will  not  suffice.  The  second  purpose,  that 
of  vindicating  the  good  faith  of  the  com- 
pany, was  no  less  wanting  in  sufficiency. 
We  have  already  said,  under  another  head 
of  this  opinion,  that  the  question  of  good 
or  bad  faith  mnst  be  solved  by  evidence 
applicable  to  the  merits  of  the  controversy, 
and  not  by  a  collateral  inquiry  depending 
on  evidence  ha  ving  no  relevancy  to  the 
merits,  but  only  to  the  special  question. 
If  the  company  thought  proper  to  act  up- 
v.l2s.E.no.l — S 


on  a  local  report  or  rumor  to  tbc  effect 
that  Sheppard  was  still  alive,  It  was  re- 
sponsible for  tracing  the  rumor  to  Its 
source,  and  verifying  its  authenticity.  An 
Insurance  company  cannot  justify  its  re- 
fusal to  pay  a  loss  in  due  time  by  pleading 
and  proving  areport  or  rumor  that  noloss 
had  been  sustained.  The  third  purpose, 
that  of  corroborating  witnesses  who  testi- 
fied they  had  seen  Sheppard,  would  seem 
to  presuppose  that  cumulative  evidence 
can  dispense  with  some  property  or  char-  - 
acteristic  which  it  would  have  to  possess 
were  It  offered  without  the  evidence  wh^ch 
It  Is  designed  to  strengthen  and  fortify. 
While  this  presupposition  may  be  correct 
In  some  instances,  we  think  this  is  not  one 
of  those  Instances.  Unless  the  prevalence 
of  the  alleged  report  would  be  relevant 
evidence,  if  offered  by  itself,  as  tending  to 
prove  Sheppard  not  dead,  bnt  alive,  we 
see  not  how  It  could  gain  admission  by 
connecting  it  with  what  certain  witnesses 
had  seen.  Their  seeing  was  the  same 
whether  there  was  such  a  report  or  not; 
and,  unless  the  report  has  in  and  of  itself 
some  evidentiary  force,  the  probability 
that  Sheppard  was  In  fact  seen  is  neither 
more  nor  less  than  if  no  such  report  ever 
existed.  The  result  is  that  the  evidence 
offered  and  rejected  was  not  admissible  tor 
any  of  the  three  purposes  specified. 

25.  According  to  the  motion  for  a  new 
trial,  the  court  rejected  the  evidence  of  the 
witness  Revell  in  these  words:  "When 
Bedding  Boykln  first  saw  me  after  the 
disappearance  of  Sheppard,  and  told  me 
about  it.  he  did  not  appear  like  he  felt  all 
right,  from  the  fact  that  he  kept  his  eyes  on 
the  ground."  According  to  the  brief  of 
evidence,  a  part  of  the  evidence  of  this 
witness  received  was  in  these  words: 
"During the  conversation,  he  [Boykln]  did 
not  appear  like  be  felt  all  right,  because 
he  kept  his  eyes  on  the  ground.  He  didn't 
looktowai-ds  me."  As Boykin's interview 
with  Bevell  wns  no  part  of  the  resgtvtte. 
what  he  said  or  how  he  looked  or  felt  on 
that  occasion  was  altogether  Irrelevant. 
It  follows  that  not  less,  but  more,  of  Re- 
vell's  testimony  was  received  than  was 
admissible.  Furthermore,  no  conrt  could 
be  expected  to  grant  a  new  trial  upon 
this  trivial  and  attenuated  point,  even 
were  it  well  femnded  in  fact  and  in  law. 

26.  Nell  and  Miss  Hunt  were  witnesses 
for  defendant.  W.  B.  Sheppard  was  a 
witness  for  the  plaintiff.  Mies  Hunt  had 
written  a  letter  to  Nell's  wife  saying  that 
she  had  seen  Sheppard  In  Alabama.  Neil 
had  read  a  portion  of  this  letter  to  W.  B. 
Sheppard,  and  thereupon  the  latter  had 
written  to  Miss  Hunt,  who  returned  no 
answer.  While  under  cross-examination, 
W.  B.  Sheppard  said  he  conid  not  remem- 
ber what  Miss  Hunt  had  written  to  Mrs. 
Nell,  except  that  she  had  seen  Sheppard's 
ghost.  The  court  refused  to  allow  defend- 
ant's  counsel  to  read  to  the  witness  in  the 
hearing  of  the  jury  any  portion  of  the  let- 
ter, or  any  extract  from  It,  as  a  founda- 
tion for  asking  him  If  that  was  not  what 
Neil  said  to  him.  It  refused  also  to  allow 
the  witness  to  read  any  of  the  letter  aloud 
before  the  jury,  and  would  only  allow  him 
to  read  it  silently,  for  the  purpose  of  re- 
freshing his  memory.    It  also  rejected  the 
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letter  itself  as  evidence.  TI  the  witness,  in 
writing  to  Miss  Hunt,  acted  upon  her  let- 
ter to  Mrs.  Nell,  it  was  only  Indirectly,  for 
he  testified  that  be  had  not  read  any  ot 
tbe  letter.  He  acted,  therefore,  not  upon 
the  letter  Itself,  but  apon  what  Nell  read 
as  a  portion  of  its  contents.  He  was  al- 
lowed to  repeat  to  the  jnry  from  memory 
all  that  Nell  read,  and  to  use  the  letter  to 
refresh  his  memory,  not  only  as  to  the 
sense,  but  the  words,  ot  tbe  reading  to 
which  he  had  listened.  Surely  this  was 
enjjagb  to  explain  the  relation  of  tbe  letter 
to  tbe  mere  fact  of  writing  a  letter  on  tbe 
same  subject  to  Miss  Hnnt;  and  It  was 
only  this  fact  and  tbe  failure  of  Miss  Hunt 
to  reply  which  the  court  thoni^ht  relevant, 
tbe  bearing  of  tbe  teetimony  being,  as  we 
may  suppose,  to  illustrate  the  bias  of  Miss 
Hnnt  as  a  witness  in  tbe  case  for  tbe  de- 
fendant, at  whose  Instance  she  had  come 
from  Alabama  to  attend  the  trial,  and 
yet  had  failed  to  so  much  as  answer  a  let- 
ter written  to  her  by  the  brother-in-law  of 
tbe  plaintiff.  The  court  held,  not  only 
that  one  of  these  letters,  but  that  both  of 
tbem,  when  offered  by  tbe  defendant  to- 
gether, were  Irrelevant,  neither  being  of- 
fered for  tbe  purpose  of  impeaching  the 
witness  W.  B.Sheppard.  Certainly  lettera 
from  one  witness  to  a  third  person,  and 
from  one  mere  witness  to  another,  what- 
ever might  be  their  contents,  ought  nut  to 
affect  either  of  the  parties  to  tbe  suit  other- 
wise than  as  a  means  of  discrediting  one 
or  both  of  the  correspondents.  Of  course, 
if  the  letters  were  inadmissible,  any  ex- 
amination touching  their  contents  which 
would  involve  a  direct  recital  of  such  con- 
tents would  be,  not  equally,  but  more  in- 
admlRsible.  Consequently  it  was  not  er- 
ror to  deny  defendant's  counsel  the  privi- 
lege of  referring  to  tbe  contents  of  the  let- 
ters in  cross-examining  the  witness.  As 
tbe  object,  according  to  tbe  record,  was 
not  impeachment,  it  matters  not  what 
other  object  was  in  view.  There  was  no 
«vidence  on  which  to  found  any  theory  that 
the  witness  was  in  combination  with  his 
brother  to  defraud  the  insurance  com- 
panies, though  that  theory  was  formnlat- 
ed  and  insisted  upon. 

27.  Pending  this  suit,  a  letter  was  writ- 
ten to  the  plaintifi  by  an  agent  of  the  in- 
surance company  requesting  certain  In- 
formation for  use  in  identifying  her  bus- 
Isand,  and  inviting  her  co-operation  in 
(further  efforts  to  find  him.  This  letter,  to 
which  no  reply  was  made,  was  ruled  not 
to  be  admissible  evidence  in  behalf  of  the 
company.  The  correctness  of  this  ruling 
Is  self-evident. 

2ft.  On  cross-examination,  a  witness  was 
asked  this  question  by  defendant's  coun- 
sel: "I  understand  you  to  say  when  Mr. 
Rutherford  examined  you,  in  your  opin- 
ion, what  about  the  writings  of  those  pa- 
pers, those  letters?  [referring to  the  letters 
signed, '  Murray '  and  '  T.  M.  Horton.']  "  It 
is  not  stated  what  objection,  but  only 
that  objection  was  made  to  the  question 
and  sustained.  This  ruling  is  complained 
of  as  error.  Perhaps  the  objection  was 
that  the  question  was  nonsense,  or  at 
least  unintelligible;  and,  If  so,  it  was  well 
taken.  Manifestly  tbe  question  as  it  comes 
to  us  in  tbe  record,  whatever  may  bave 


been  its  previons  state  and  c<mdition,  is 
amenable  tu  that  objection.  It  seems  to 
have  a  "glimmering  of  reason,"  bat  no 
more. 

(c)  NATDHE  OF  THE  PLAINTIFF'S  EVIOENCK, 
AND  ITS  8UFPICIBNCT  TO  WITHSTAND  A  MO- 
TION FOB  NONSUIT. 

20.  A'motion  for  a  nonsuit  was  made  up- 
on two  grounds:  (1)  That  tbe  applica- 
tion for  Insurance  was  not  put  in  evidence 
with  the  policy.  (2)  Because  the  testi- 
mony did  not  establish,  In  accordance  with 
the  terms  of  tbe  policy,  by  dii-ect  and  pos- 
itive proof,  thatSheppard  was  dead,  or,  U 
dead,  that  it  was  from  a  personal  injury 
caused  by  external  violence  and  accident- 
al means.  Tbe  motion  was  overrated. 
Toaching  tbe  first  ground,  we  have  al- 
ready dealt  with  it  substantially  under  tbe 
first  head  of  this  opinion,  tbe  conclusion 
there  announced  being  that  it  was  not  In- 
cumbent on  tbe  plaintiff  to  introduce  tbe 
application,  and  that  the  policy  might  be 
regarded,  for  the  purpose  of  the  plaintiff's 
case,  as  setting  forth  the  contract  on 
which  the  action  is  founded.  The  princi- 
ple involved  in  tbe  second  ground  of  tbe 
motion  has  also  been  dealt  with,  inci- 
dentally and  to  a  limited  extent,  under 
the  third  bead  of  tbe  opinion,  where  tbe 
terms  of  the  policy  with  reference  to  pr«»- 
limlnary  proof  were  considered  and  dis- 
cussed. The  provisions  of  tbe  policy  di- 
rectly involved  by  tbe  present  question 
rtad  as  follows:  "Provided  always  that 
this  Insurance  shall  not  extend  to  *  *  * 
any  bodily  injury  of  which  there  shall  be 
no  external  and  visible  sign,  •  •  • 
nor  to  any  case  except  where  tbe  injury  ia 
the  proximate  audsolecause  of  tbe  •  »  • 
death ;  and  no  claim  shall  be  made  under 
this  policy  when  the  death  »  •  •  may 
have  been  caused  by  suicide,  felonies,  or 
otherwise,  sane  or  insane.  •  •  •  And 
this  insurance  shall  not  be  held  to  extend 
to  disappearances,  or  to  any  case  of  death 
or  personal  injury,  unless  the  claimant  un- 
der this  policy  shall  establish  by  direct 
and  positive  proof  that  the  said  death  or 
personal  Injury  was  caused  by  external  vi- 
olence and  accidental  means. "  Tbe  com- 
pany sets  up  no  alBrmative defense  Involr- 
Ing  death  by  salcide  or  any  other  means 
not  covered  by  the  policy.  The  fact  of 
death  by  any  means  is  controverted,  and 
the  continuance  of  life  is  affirmatively 
predicated.  Still,  the  plaintiff  must  make 
ont  her  case;  but  in  so  doing  she  can  use 
the  presumption  against  salcide  wblcb  the 
law  re<.-ognises  as  arising  out  of  the  in- 
stincts of  nature,  one  of  which  is  the  love 
of  life.  Where  tbe  fact  of  death  is  estab- 
lished, and  the  evidence  points  equally  or 
Indirferently  to  accident  or  suicide  as  the 
cause  of  it,  the  theory  of  accident  rather 
than  of  suicide  Is  to  be  adopted.  Cronk- 
hite  V.  Insurance  Co.,  (Wis.  1889,)  48  N.  W. 
Rep.  731;  Mallory  v.  Same,  47  N.  Y.52:  In- 
surance Co.  V.  McConkey,  127  D.  S.  661,  8 
Sup.  Ct.  Rep.  1360.  To  these  three  cases 
the  same  insurance  company  which  is  now 
before  us  was  a  party,  and  the  provisions 
of  tbe  policies  involved  in  them  were  no 
doubt  the  same  as  in  the  one  upon  which 
we  are  adjudicating.  Any  construction 
ot  these  terms  which  would  dispense  with 
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direct  and  positive  evidence  as  between  su- 
icide and  accident  would,  If  carried  out, 
cunsistentlydiBpense  with  It  as  to  the  fact 
of  death  itself ;  and  we  think  such  a  con- 
struction.lf  possible,  ought  to  be  and  must 
be  adopted  and  applied.  Id  one  sense  all 
oral  evidence  is  direct.  Indeed,  a  very  emi- 
nent authority  on  the  subject  takes  no  ac- 
'Coont  whatever  of  clrcnmstantlal  evidence, 
bat  treats  the  one  sense  of  "  direct, "  to 
which  we  have  referred,  as  the  only  sense 
in  wbicb  the  word  is  correctly  used  in  the 
law  of  oral  evidence.  He  says:  "Oral  ev- 
idence must  in  all  cases  be  direct."  Steph. 
Dig.  £t.  art.  62.  His  treatmentofthe  sub- 
ject Hhows  that  what  he  means  is  that, 
whether  tbe  fact  to  which  a  witness  testi- 
fies be  the  ultimate  fact  to  be  proved  or 
only  an  evidentiary  tact  tending  to  prove 
it,  tbe  testimony  itself  must  apply  imme- 
diately and  directly  to  the  fact  as  to  which 
the  witness  speaks.  If  we  take  the  policy 
as  meaning,  by  tbe  use  of  tbe  terms  "  direct 
and  positive."  this  much  and  no  more.it 
«an  be  easily  reconciled  with  the  roles  of 
law  on  the  subject  of  evidence.  But  the 
more  general,  and  with  us  tbs  established, 
nee  of  tbe  term  "direct  evidence,"  gives 
to  them  a  dillerent  and  more  restricted 
meanlntr.  "All  evidence  may  be  divided 
into  two  classes:  (1)  Direct,  which  con- 
sists In  the  testimony,  whether  immediate- 
ly or  mediately  derived  from  those  who 
bad  actual  knowledge  of  tbe  principal  or 
disputed  fact;  or  (2)  indirect  or  inferen- 
tial evidence,  where  an  inference  is  made  as 
to  the  truth  of  the  disputed  fact,  not  by 
means  of  the  actual  knowledge  which  any 
witness  had  of  the  fact,  but  from  collat- 
eral facts  ascertained  by  competent 
means. "  1  Starkie,  £v.  16.  Our  Code.  § 
^48,  says:  "Dlr<tct  evidence  is  that  which 
immediately  points  to  the  question  at  is- 
sue. 'Indirect'  or  'circumstantial'  is  that 
which  only  tends  to  establish  tbe  issue  by 
proof  of  vui-ious  facts,  sastalnlng,  by  their 
-consistency, the  hypothesis  claimed."  And 
section  3730  declares :  "  Generally  the  rules 
of  evidence  are  the  same  in  all  the  courts 
of  this  state  and  upon  every  trial.  The 
exceptions  exist  only  by  express  statute." 
It  is  manifest  that,  if  it  was  the  purpose 
of  tbe  Insurance  company  to  exact  by  con- 
tract direct  evidence  of  death  and  accident, 
In  the  sense  contemplated  by  Starkie  and 
our  Code,  as  above  quoted,  then  the  rule 
of  evidence  laid  down  by  tbp  policy  is  in 
-conflict  with  that  established  by  law, — a 
conflict  which  must  be  reconciled  by  ad- 
herence to  tbelaw,and  repudiation  of  this 
article  in  the  policy.  The  rule  which  we 
ninst  observe,  where  no  statutory  excep- 
tion can  be  shown,  is  that  all  questions, 
civil  and  criminal,  can  be  solved  by  circum- 
stantial as  well  as  by  direct  evidence,  and 
that  in  civil  cases  the  preponderance  oftes- 
tlmony  is  considered  sufficient  to  produce 
mental  conviction.  Code,  $3749.  Wheth- 
er that  preponderance  is  the  result  of  one 
or  the  otliei  kind  of  evidence,  oi'  of  a  union 
of  both,  our  law  treats  it  as  decisive  of 
the  case;  and  no  matter  where  a  contract 
ia  made,  or  a  cause  of  action  arises,  the 
rules  of  evidence  applicable  to  the  litiga- 
tion are  controlled  by  the  law  of  tbe  fo- 
mm.  Tbe  general  principle  that  legal 
rules  of  evidence  are  not  controllable  by 


mere  stipulation  or  contract  is  a  settled 
question  with  us.  Carrug^i  v.  Insurance 
Co.,  40  Oa.  141 ;  Insurance  Co.  v.  Carrngl, 
41  Oa.  674;  Insurance  Co.  y.  Coleman,  58 
6a.  2.55.  And  we  understand  tbe  principle 
to  be  recognized  elsewhere.  "The  condi- 
tion that  direct  and  positive  proof  must 
be  made  of  death  having  been  caused  by 
external,  violent,  and  accidental  means 
did  not  deprive  the  plaintiff,  when  making 
such  proof,  of  the  benefit  of  the  rules  of 
law  established  for  tbe  guidance  of  courts 
and  juries  In  the  inyestigation  and  deter- 
mination of  facts."  Insurance  Co.  v.  Mc- 
Conkey,  127.  U  S.  661,  8  Sup.  Ct.  Rep.  I860. 
"The  evidence  wa.s  sufllclent  within  the 
rules  of  law ;  and  the  language  of  the  pol- 
icy cannot  be  construed  to  take  the  case 
out  of  the  ordinary  rules  of  evidence." 
Reynolds  v.  Association,  1  N.  Y.  Supp. 
738,  (June,  1888.)  Though  the  whole  of 
plaintiff's  evidence  is  circumstantial,  and 
though  the  facts  directly  In  issue  are  es- 
tablished, if  at  all,  inferentlally  from  cir- 
cumstances, the  evidence  was  sufficient  to 
entitle  her  to  go  to  the  Jury,  and  the  mo- 
tion for  a  nonsuit  was  properly  denied. 

(d)  CONDUCT    OF   THE   TBIAL.  AND    IRBBaO- 
LARmBS  PBRDINO  ITS  PB08RBSS. 

80.  One  of  the  questions  which  arose  dur- 
ing the  trial,  and  which  bore  on  the  al- 
leged identity  of  Horton  with  Sheppard, 
was  whether  certain  letters  purporting 
to  be  written  by  Borton  were  in  the  same 
handwriting  as  certain  other  documents, 
wbicb  latter  were  written  by  Sheppard. 
On  this  question,  experts  were  examined 
by  defendant;  and  to  test  their  skill  the 
plaintiff's  counsel  Interrogated  them  upon 
certain  incomplete  or  mutilated  writings, 
which  were  partial  copies  by  another  band 
of  documents  which  Sheppard  had  writ- 
ten, though thatthecopleswerewritten  by 
another,  and  not  by  Sheppard,  was  not 
avowed  or  proved  until  thin  test  exami- 
nation was  concluded.  These  copies,  be- 
ing some  of  the  writings  to  which  the  ex- 
pert testimony  applied,  and  being  proved 
to  be  copies  not  written  by  Sheppard, 
were  admitted  in  evidence,  to  which  de- 
fendant objected,  because  they  were  not 
proved  to  be  genuine,  nor  submitted  to  de- 
fendant, before  tbe  announcement  of 
"Ready,"  and  because  they  had  been  mu- 
tilated by  plaintlfl's  counsel  in  presence 
of  the  court  by  cutting  off  matter  which 
was  neither  submitted  to  defendant's  coun- 
sel, nor  tendered  in  evidence.  The  purpose 
of  the  experiment  was  to  show  that  the 
experts  were  notrellable;  that  they  would 
mistake  writing  not  dune  by  Sheppard 
lor  writing  which  he  had  done.  The  whole 
object  of  the  test  would  have  been  defeat- 
ed had  othei'  proof  been  required  that  the 
documents  were  genuine  before  they  could 
be  used.  By  what  color  of  right  could  the 
defendant  claim  to  see  or  know  anything 
of  them  before  the  trial  commenced?  And 
why  should  not  scraps  and  fragments  be 
used  to  test  tbe  experts  on  the  mere  ques- 
tion of  manual  or  mechanical  execution? 
The  contents  or  completeness  of  the  writ- 
ings had  no  evidentiary  relation  to  the 
hand  in  which  they  were  written.  The 
complaint  that  plaintiff's  counsel  was  id- 
lowed  to  fold  the  papers,  and  exhibit  to 
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one  of  the  experts  only  the  part  exposed, 
and  the  further  complnint  that  he  was  al- 
lowed to  exhibit  tbem  to  him  at  all  for 
comparison  with  the  Kenulne  writings  or 
other  writings  attributed  to  Sheppard,  are 
both  without  merit,  for  the  reason  that, 
to  test  the  skill  of  the  expert,  it  was  rea- 
sonable and  proper  to  grant  to  counsel  a 
wide  and  liberal  discretion  in  the  nse  of 
means  and  methods.  The  same  observa- 
tion applies  to  cutting  off  and  withhold- 
ing such  parts  of  the  papers  as  counsel 
wished  to  conceal,  the  papers  being  his 
own,  and  not  then  having  been  ottered  In 
evidence. 

31.  Defendant's  counsel,  in  the  redirect 
examination  uf  one  of  his  own  witnesses, 
commenced  a  recital  as  follows:  "I  un- 
derstand you  at  first  to  decline  to  give  an 
opinion  upon  the  letters  of  June  2d  and 
February  5th,  because  one  was  written  In 
pencil,  but  I  understood  you  afterwards, 
when  Mr.  Rutherford  examined  you,  to 
Bay — "  Here  thecourt.on  objection  of  plain- 
tiff's counsel,  refused  to  allow  the  defend- 
ant's counsel  to  continue  the  recital  of  his 
understanding  of  what  the  witness  had 
said  on  the  cross-examination,  and  to 
call  for  an  explanation  thereof.    It  was 

.  only  the  recital  which  the  court  arrested, 
not  any  explanation  ottered  by  the  wit- 
ness, nor  any  direct  question  adapted  to 
elicit  an  explanation.  Certainly  it  wasnot 
error  fur  the  court  to  cut  counsel  short  In 
a  recapitulation  moulding  and  shaping 
the  testimony  In  his  own  language.  If  a 
question  to  draw  out  an  explanation  was 
intended,  it  could  have  been  put  without 
the  elaborateintrodactlon  which  the  coun- 
°se1's  opening  foreboded.  We  cannot  think 
It  a  proper  practice  tor  counsel  to  deliver 
an  exordium  on  his  understanding  of 
what  a  witness  has  said  to  clear  the  way 
for  an  explanation.  Counsel  knows  what 
his  witness  has  said,  or  does  not  know,  or 
is  in  doubt.  If  be  knows,  be  can  put  bis 
question  at  once;  it  he  does  not  know,  or 
Is  in  doubt,  be  can  ask  the  witness  to  tell, 
and  then  put  bis  question.  In  this  way 
an  explanation  can  be  obtained,  with  no 
recital  whatever  of  counsel's  understand- 
ing; and  it  is  the  better,  and  usually  the 
briefer  way.  At  all  events,  the  discretion 
of  the  court  as  to  such  matters  is  ample, 
and  in  this  Instance,  we  doubt  not,  it  was 
properly  exercised. 

32.  There  was  a  letter  from  one  of  de- 
fendant's female  witnesses  to  the  plaintiff, 
which  the  defendant  wished  to  use  in  evi- 
dence. Notice  to  produce  it  had  been 
given.  By  consent  of  parties,  plaintiff's 
counsel  retained  possession  of  it,  but  with 
a  promise  to  produce  it  when  desired.  By 
like  consent,  its  production  was  further 
postponed ;  but  at  length,  while  the  writer 
was  on  the  stand  as  a  witness,  defendant's 
counsel,  desiring  to  exhibit  the  letter  to 
her  for  Identification,  and  then  to  exam- 
ine her  upon  it,  and  finally  to  offer  It  In 
evidence,  called  for  the  letter,  and  plaln- 
UB's  counsel  refused  to  surrender  It,  where- 
upon the  court  was  moved  to  compel  ics 
production.  Plaintiff's  counsel  responded 
that,  because  the  matter  was  delicate,  be 
preferred  not  to  give  his  reasons  In  the 
presence  of  the  writer  of  the  letter  why  it 
ought  not  to  change  custody,  and  suggest- 


ed that  the  writer  retire.  The  court  in- 
quired if  there  was  any  objection,  and  de- 
fendant's counsel  replied  that,  if  anyat- 
tack  was  to  be  made  on  her.  It  was  her 
du»  to  remain  and  hear  It,  and  further 
stated  that  she  intended  returning  to  Al- 
abama that  night.  The  court  then  ruled 
that  the  motion  to  compel  production 
was  not  In  order,  and  postponed  the  mat- 
ter until  next  morning.  The  witness  was 
In  attendance  upon  the  court  during  the 
following  morning,  and  did  not  leave  the 
city  until  2  o'clock  in  the  afternoon. 
There  is  no  complaint  that  the  letter  was 
not  produced  In  time  to  serve  every  pur- 
pose for  which  it  was  desired ;  but  the  de- 
fendant wants  a  new  trial  because  the 
court  erred  in  ruling  the  motion  out  of  or- 
der, and  in  postponing  the  matter  until 
next  morning.  Itouhtless,  according  to 
strict  practice,  the  motion  was  out  of  or- 
der; but,  if  the  court  eri-ed  in  so  ruling, 
and  in  declining  to  entertain  It  until  next 
morning,  what  harm  was  done  for  whicb 
a  new  trial  should  be  granted?  An  im- 
material error  Is  the  same  as  none. 

88.  In  opening  the  case  to  the  Jury, 
counsel  for  plaintiff  had  charged  a  con- 
spiracy by  the  defendant  company  and 
two  of  its  witnesses  to  make  it  appear 
falsely  that  Sheppard  was  alive.  One  of 
these  witnesses  resided  in  Alabama,  and 
had  taught  school  In  Florida.  Witnesses 
brought  by  defendant  from  these  states 
were  in  attendance  upon  the  court  to  sui>- 
port  her  character.  When  her  examina- 
tion was  concluded,  the  trial  had  been  in 
progress  for  10  days,  and  the  non-resident 
witnesses  had  become  Impatient  to  return 
to  their  homes,  and  had  announced  their 
determination  to  leave  on  the  next  train. 
If  they  could  not  be  examined  that  day. 
Because  it  was  likely  that  several  days 
more  would  tie  consumed  In  taking  testi- 
mony before  these  witnesses  could  becalled 
In  regular  order,  counsel  asked  leave  to 
examine  them  then, — that  is,  immediately 
after  the  witness  concerning  whose  char- 
acter they  were  to  testify, — which  leave 
the  court  denied,  on  the  ground  that  no 
Impeaching  evidence  bad  been  adduced  by 
the  plaintiff,  and  therefore  no  supporting 
evidence  was  at  that  stage  admissible. 
The  result  was  that  the  supporting  wit- 
nesses returned  to  their  homes  before  the 
plaintiff  Introduced  any  further  evidence, 
and  were  not  examined.  The  reason  given 
by  the  court  for  this  ruling  is  one  of  the 
commonplaces  of  the  law.  The  rules  of 
law  cannot  be  varied  to  serve  the  conven- 
ience or  even  the  necessities  of  witnesses, 
resident  or  non-resident. 

34.  Several  letters,  as  one  after  another 
they  were  proved  to  be  g:enuine,  were 
handed  by  defendant's  counsel  to  plain- 
tiff's counsel  for  Inspection.  On  handinic 
them  back,  three  of  them  were  pointed  out 
by  the  latter,  with  the  request  not  to  mix 
these  three  with  the  others,  to  which  de- 
fendant's counsel  replied  that  he  would  at- 
tend to  them.  Thereupon,  at'the  Instance 
of  plaintiff's  counsel,  the  court  ruled  that 
The  counsel  had  a  right  to  have  the  papers 
Identified  so  that  they  could  not  be  mixed 
with  other  papers,  and  said  that  counsel 
for  defendant  could  put  some  mark  upon 
them  for  IdentlRcation.    The  connse)  re- 
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faeing  to  do  this,  the  court,  over  counaers 
protest,  directed  him  to  hand  them  to  the 
stenoerapher  to  be  marked,  and  directed 
the  Bteno^apher  to  mark  them.  When 
this  occurred,  the  letters  had  not  been 
offered  in  evidence,  nor  had  the  direct  ex- 
amination of  the  witness  called  to  prove 
them  been  concluded.  In  appealing  to  the 
court  to  Intervene  In  the  matter,  counsel 
(or  plaintiff  said  he  wished  the  letters  put 
in  the  hands  ot  the  stenographer  or  the 
court,  so  that  he  could  cross-examine  the 
witness  upon  them,  and  that  "they" 
(meaning,  apparently,  opposing  counsel 
and  client)  might  get  them  mixed  up  with 
the  others,  so  that  he  could  not  hare  the 
privilege  ol  examining  the  witness  con- 
ceming  tbem.  In  our  opinion,  the  action 
ol  the  court  was  not  only  an  unwarrant- 
able Interference  with  the  custody  ol  pri- 
vate papers,  they  not  having  then  been 
offered  in  evidence  so  asto  become  "assets 
of  the  case, "  but  that,  though  not  so  in- 
tended, it  was  a  mischievous  interference, 
in  that  it  would  naturally  be  construed 
by  the  Jury  as  implying  a  suspicion  in  the 
mind  ot  the  court  that  the  defendant's 
counsel  could  not  be  trusted  to  keep  his 
own  papers  as  they  ought  to  be  kept,  and 
deal  with  them  fairly,  without  being 
watched.  The  counsel  could  mark  the 
papers  himself,  or  let  the  stenographer 
mark  tbem,  but  they  must  be  marked. 
For  what?  For  identification,  lest  they 
should  g:et  mixed  with  other  pajjers,  and 
the  right  of  cross-examination  touch- 
ing them  be  endangered  or  lost.  Suppose 
they  should  have  gotten  mixed  and  be- 
come incapable  of  identification  before 
cross-examination  of  the  witness, no  harm 
could  have  resulted  to  the  plaintiff.  The 
letters  could  not  have  l>een  put  in  evidence 
on  the  unfinished  examination  of  the  wit- 
ness, and  the  risk  of  preserving  their  iden- 
tity, and  the  means  of  proving  it,  was  up- 
on  the  defendant.  As  they  had  not  needed 
any  special  mark  for  identification  before 
they  made  their  appearance  at  the  trial, 
wliy  should  they  need  any  afterwards  un- 
til they  bad  become  "assets  of  the  case?" 
A  court  should  not  on  mere  motion  aid 
one  side  to  police  the  other  as  to  papers  of 
which  the  court  has  no  custody,  but  which 
are  in  the  exclusive  custody  of  one  of  the 
parlies  or  his  counsel.  Such  interfering 
during  the  trial  is  calculated  to  Impress 
the  Jury  unfavorably  towards  the  side 
over  which  the  surveillance  is  exercised, 

35.  Certain  letters  were  offered  in  evi- 
dence by  the  defendant,  to  which  plain- 
tiff's counsel  did  not  object,  and  so  an- 
nounced ;  but  he  proceeded  to  make  an  ex- 
planatory speech  on  the  subject,  to  this 
effect:  "To  the  two  letters  ot  June  the  2d 
we  could  object,  and  are  nnwilllngfor  them 
to  come  in  without  a  statement,  for  that 
might  put  us  in  the  position  of  admitting 
that  they  have  been  proved  in  the  proper 
way.  I  will  state  my  objection.  Tl'ese 
two  papers  purport  on  the  inside  to.be  ad- 
dressed to  'My  Dear  Emma,'  but  there  Is 
no  proof  that  they  were  received  by  the 
person  to  whom  they  were  addressed, 
—no  proof  that  these  identical  papers 
were  received  by  her.  Mr.  Boberts  refused 
to  say  how  be  got  them.  When  my  Broth- 
er Davis  objected,  I  was  in  the  act  of  stat- 


ing that  we  did  not  want  It  taken  tor 
granted  from  our  allowing  these  papersto 
come  in  that  there  had  been  any  proof 
that  these  were  the  identical  papers.  I 
think  I  have  the  right  to  make  the  -  state- 
ment to  the  court  that  they  have  not  been 
proved,  and  I  believe  we  could  successfully 
object  to  tbem ;  but,  as  we  want  them  In, 
I  win  allow  them  to  come  In.  He  [Mr. 
Davis]  raised  a  question  of  the  impropriety 
of  the  objection,  but  there  Is  no  evidencA 
that  this  person  ever  received  these  letters, 
and  none  that  It  is  the  Identical  handwrit- 
ing which  came  to  the  person  to  whom 
they  were  addressed.  That  would  be  a 
substantial  objection,  and  we  could  urge 
it,  and  rule  out  any  part  of  this  testi- 
mony." The  court,  over  the  objection  of 
defendant's  counsel,  allowed  this  speech 
to  be  injected  Into  the  evidence  as  it  came 
in.  So  far  as  we  know,  such  a  practice  is 
without  precedent.  It  is  in  a  high  degree 
aggressive  and  Improper,  A  verdict  won 
by  such  means  in  a  case  fairly  doubtful  or 
disputable  ought  to  be  set  aside.  Miscon- 
duct of  counsel  tending  to  prejudice  his 
adversary  is  inconsistent  with  lair  trial, 
and  it  is  a  miscarriage  ot  forensic  justice 
for  a  suitor  to  lose  his  case  without  a  fair 
trial,  whether  he  deserves  to  lose  it  when 
properly  tried  or  not.  Counsel  are  no  less 
bound  than  courts  not  to  violate  the  con- 
ditions of  fair  trial.  If  they  do  It,  they  and 
their  clients  must  take  the  consequences, 
and  must  understand  that  the  fruits  of 
success  In  an  unfair  trial  are  not  secure. 
In  the  present  instance,  we  are  altogether 
certain  that  counsel  had  no  conscious  in- 
tention to  break  through  the  proprieties, 
much  less  the  principles,  of  trial.  Never- 
theless, led  no  doubt  by  his  zeal,  he  did 
both.  He  announced,  in  substance,  that 
he  did  not  object  to  the  evidence  offered. 
If  he  did  not,  what  right  had  he  to  address 
the  court  in  the  hearing  of  the  jury  on  the 
infirmities  of  the  evidence,  and  on  its  lia- 
bility to  an  objection  which  he  did  not 
propose  to  use  to  exclude  it?  The  reason 
he  assigned  was  that,  without  making  a 
statement  to  the  court,  he  might  be  under- 
stood as  admitting  something  which  he 
denied.  But  why  should  he  not,  it  the 
trial  was  to  be  a  fair  one,  be  understood 
as  admitting  all  that  bis  failure  to  object 
to  the  evidence  legally  implied,  and  what 
danger  was  there  that  he  would  be  under- 
stood as  admitting  more?  He  was  not 
entitled  to  be  heard  in  such  a  speech,  at 
that  stage  ot  the  trial, to  save  his  conduct 
in  forbearing  to  object  to  the  evidence 
from  any  misconstruction  whatever.  He 
was  out  ot  order,  whether  the  admission 
which  he  wished  to  bar  flowed  from  his 
conduct  or  not.  If  it  did,  he  had  no  right 
to  bar  it;  and,  if  it  did  not,  there  was  no 
need  to  bar  it.  Thus  the  speech  had  no 
legitimate  function.  What  was  Its  Illegiti- 
mate function?  To  disparage  the  evidence 
as  it  passed  in  on  its  way  to  the  jury;  to 
taunt  It  as  Illegal,  because  amenable  to  a 
substantial  ot)jectlon  which  the  counsel 
might  urge,  and  have  it  excluded,  but 
wlilch,  partly  of  his  free  grace  and  favor, 
and  partly  because  hewanted  the  evidence 
in,  he  passed  by  without  so  much  as  sub- 
mitting it  for  tile  opinion  of  the  court. 
Had   be  taken    that  opinion,  the  court 
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might  have  differed  with  him ;  and  bo  It 
might  be  best  to  decide  the  question  him- 
aelf,  and  proclaim  his  decision  in  an  in- 
formal address  to  the  court.  Moreover, 
he  himself  wanted  the  evidence  in,  and,  If 
so,  what  sense  or  reason  would  there  be 
In  objecting  to  it?  Why  did  he  want  it 
in?  or  course  because  it  would  not  only 
be  harmless,  but  beneficial,  to  his  side. 
This  not  only  runs  it  down  to  zero,  as  evi- 
dence tor  the  defendant,  but  below  zero. 
Wbatmore  could  be  said  to  disparage  evi- 
dence than  that  it  is  too  weak  legally  to 
get  before  the  Jury,  and  so  unserviceable 
after  it  gets  there  that  the  other  side 
wants  it  in,  and,  though  able  to  keep  It 
out,  forbears  to  do  so? 

86.  At  the  request  of  plaintiff's  counsel, 
defendant's  witnesses  were  "put  under 
the  rule:"  that  is,  each  witness,  until  bis 
own  examination,  was  required  to  remain 
out  of  the  court-room,  and  out  of  hearing 
of  the  testimony  ofotber  witnesses.  While 
one  of  the  witnesses  was  under  examina- 
tion, plaintiff's  counsel  complained  in  open 
court,  and  In  the  presence  and  bearing  of 
the  jury,  that  Dr.  Lewis,  an  agent  of  de- 
fendant, who  was  asnistlng  in  the  trial  of 
the  case,  went  out  nfter  the  examination 
of  some  of  the  witnesses,  and  talked  to 
others  who  had  not  yet  been  examined; 
that  these  conversations  were  private, 
and  what  was  said  the  counsel  did  not 
know:  that  his  information  was  derived 
from  the  sheriff  in  charge,  whose  duty  it 
was  to  look  after  such  matters,  and  that 
he  (the  counsel)  wanted  the  practice 
stopped ;  that  it  was  wrong,  and  he  could 
see  no  necessity  for  the  agent  going  and 
talking  with  his  witnesses  immediately 
after  others  of  them  wereexamined.  Coun- 
sel for  defendant  replied  that  he  bad  Dr. 
Lewis'  authority  for  saying  that  he  bad 
mentioned  to  noue  of  his  witnesses  any- 
thing that  another  had  testified.  Plain- 
tiff's counsel  replied :  "It  would  be  better 
for  him  to  state  it  under  oath."  The 
court  had  a  public  investigation  in  pres- 
ence of  the  jury,  and  found  that  Dr.  Lewis 
bad  gone  out  and  conversed  with  another 
agent  of  the  company,  who  was  "  under 
the  rule,"  but  had  no  improper  conversa- 
tion. Of  course  it  is  not  allowable  for 
counsel  to  raise  a  side  issue,  pending  a 
trial,  which  casts  a  groundless  Imputa- 
tion upon  the  good  faith  of  the  adverse 
party  In  dealing  with  witnesses  over 
whom  the  court  has  assumed  a  special 
control  for  the  very  purpose  of  keeping 
tbeir  testimony  pure.  Any  public  charge 
or  insinuation  of  tampering  with  sources 
of  evidence  tends  to  render  the  accused 
party  and  his  case  odious,  and  it  is  reck- 
less mischief  to  put  such  poison  afloat  in 
the  atmosphere  of  a  trial  without  good 
cause  for  it.  Even  with  cause  apparently 
good,  a  considerate  regard  for  the  possi- 
bilities of  mistakes  would  suggest  that 
such  matters  should  not  be  opened  and 
discussed  In  the  hearing  of  the  jury.  Op- 
portunity can  always  be  made  or  found  to 
obtain  the  ear  of  the  court  for  so  delicate 
a  topic  without  having  the  jury  for  an 
audience.  The  jury,  if  necessary, can  be  di- 
rected by  the  court  to  withdraw,  and  a  re- 
quest for  such  withdrawal  ought  to  be 
made  before  broaching  the  subject.    The 


jury  have  no  concern  with  the  conduct  of 
the  parties  not  falling  under  their  own  ob- 
servation, unless  the  conduct  is  of  such  a 
nature  as  to  be  evidence  for  their  consid- 
era  tlon  in  the  pending  trial ;  and,  if  of  that 
nature, it  should  be  proved  before  them  as 
part  of  the  evidence  in  the  cause.  No  fact 
which  is  to  influence  their  verdict  should 
reach  them  otherwise.  By  any  test  of 
wholesome  practice,  though  the  letter  of 
counsel's  complaint  as  to  the  mere  fact  ut 
intercourse  with  one  of  the  sequestered 
witnesses  was  well  founded,  the  complaint 
had  too  much  of  the  "hue  and  cry"  in  it. 
Looking  to  the  time  and  manner  of  mak- 
ing it,  it  seems  to  have  bad,  relatively  to 
the  jury,  more  publicity  than  was  needful. 
This  is  all  the  criticism  to  which  we  think 
It  exposed  as  to  method.  As  to  matter, 
confining  the  question  to  the  letter  of  the 
complaint,  there  may  be  doubt  whether 
the  facts  directly  charged  amounted  to 
any  violation  of  tlie  judicial  quarantine. 
When  witnesses  are  sequestered,  inter- 
course with  them  for  a  purpose  Inconsist- 
ent with  the  object  to  be  subserved  is  of 
course  interdicted;  but  whether  total  non- 
intercourse  without  leave  of  the  court  is 
enjoined, unless  there  is  some  express  order 
to  that  effect,  is  not  quite  certain.  The 
distinction  between  the  two  constructions 
of  the  rule  is  material,  for  it  would  not  be 
consistent  to  hold  that  Intercourse  is  free 
for  all  purposes  but  one,  and  then  bold 
that  the  bare  fact  of  Intercourse  affords 
just  ground  for  complaint,  so  as  to  put 
the  party  on  a  vindication  of  its  object  by 
purgation  or  proof.  The  presumption 
would  be  in  favor  of  the  object  being  le- 
gitimate, not  against  it.  As  we  have  list- 
ened to  no  careful  discussion  of  the  ques- 
tion, we  leave  it  undecided.  This  we  can 
do  with  propriety,  as  in  disposing  of  the 
present  case  we  are  uninfluenced  by  this 
ground  of  the  motion  for  a  new  trial. 

S7.  One  of  the  grounds  of  the  motion  for 
a  new  trial  Imputes  misconduct  to  a  dep- 
uty-sheriff who  was  in  attendance  upon 
the  court,  and  who,  during  the  progress 
of  the  trial,  made  some  verbal  demon- 
stration of  feeling  in  favor  of  the  plaintiff, 
and  against  the  defendant ;  and  some  of 
the  defendant's  witnesses,  who  were  wait- 
ing at  the  tim9  to  be  examined,  having 
been  sequestered  by  order  of  the  court,  may 
have  heard  bis  discourse.  This  ground,  as 
it  stands  In  the  motion.  Is  not  fully  veri- 
fied by  the  judge.  We  will  only  deal  very 
briefly  with  the  principle  involved  in  itv 
and  need  not  even  recite  the  particular 
facts  brought  out  against  tbe  conduct  ot 
the  ofllcer.  It  is  enough  to  say  that  the 
language  Imputed  to  him  mightbave  some 
tendency  to  depress  and  discourage,  if  not 
overawe,  witnesses  of  susceptible  feelings 
and  timid  disposition.  Of  course.  It  is 
highly  reprehensible  for  an  officer  to  mani- 
fest partisanship  in  a  case  on  trial  in  a 
way  to  produce  that  kind  of  result.  In- 
stead of  being  a  minister,  aiding  in  dis- 
pensing justice,  be  would  be  an  agent  for 
wrong  and  injustice.  In  the  present  case, 
however.  It  does  not  appear  that  the  offi- 
cer wrought  any  actual  mischief,  thougb 
he  may  have  attempted  it.  His  miscon- 
duct was  not  complained  of,  and  the  court 
made  no  ruling  upon  it,  until  after  verdict. 
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This  being  «o,  in  order  for  it  to  be  eanse 
fur  a  new  trial,  some  actual  Injnry  done 
by  it  woaid  bave  to  be  shown. 

38.  Havlnfc  discnsned  and  disposed  of  all 
tho  special  grounds  of  tbe  motion  lor  a 
new  trial,  it  remains  only  to  touch  npon 
the  general  grounds;  and  in  doing  this  we 
shall  confine  our  obserrations  to  that  ele- 
ment of  tbe  verdict  which  burdens  tbe  de- 
fendant with  damages  and  coonsel  fees, 
leaving  tbe  recovery  of  principal  and  inter- 
est to  abide  the  result  of  another  trial, 
wltb  no  Intimation  from  nsaa  to  tbe  sutA- 
ciency  or  InsnfBclency  of  the  evidence, 
taken,  as  a  whole,  to  warrant  sueta  recov- 
ery. We  have  a  conviction,  to  the  extent 
of  absolute  certainty,  that  the  allowance 
of  damages  and  counsel  fees  was  ground- 
lesa  and  unwarranted.  Any  rule  or  prin- 
ciple iwblcb  would  deny  to  the  company 
the  rlgbt  of  full  and  free  litigation  In  such 
a  case  (w  this  would  deny  It  in  any  caae. 
ThA  company  had  stipulated  in  the  policy 
against  liability  in  tbe  event  of  suicide 
or  mere  disappearance.  Here  was  a  dis- 
appt^arance,  and  whether,  in  tbe  light  of 
all  tbe  evidence.  It  was  the  result  of  death 
or  of  device,  is  fairly  questionable.  Two 
witnesses  who  knew  Sheppard  testified 
positively  that  they  saw  him  after  his  dis- 
appearance. The  man  calling  himHelf 
Horton  turned  up  in  Alabama  within  less 
than  a  month  after  tbe  disappearnnce. 
Tbe  coincidences  tending  to  identify  him 
with  Sheppard  arenumerons,  such  as  (1) 
personal  resemblance,  including  photo- 
graphic likeness,  complexion,  color  of  hair 
and  eyes;  (2)  resemblance  of  handwrit- 
ing; (3)  each  had  a  process  for  clarify- 
ing syrup;  (4)  each  had  studied,  or  pro- 
fessed to  havestndied,  medicine;  (6)  the 
name  Horton  was  Mrs.  Sheppard's  family 
name  before  her  marriage.  On  the  otiier 
hand,  tbe  evidence  tending  to  support  the 
theory  of  death  is  very  strong,  and  may 
t>e  quite  sufficient  to  resist  and  overbear 
all  that  which  has  a  contrary  tendency. 
But  these  conflicting  tendencies  ought  to 
bedetermined  by  a  jury,  and  it  is  no  abuse 
of  the  privilege  of  litigation  tor  the  insur- 
ance company  to  await  such  a  determina- 
tion, ami  forbear  to  make  a  decision 
agalnut  Itself.  As  well  might  the  plaintiff 
be  required  to  make  a  decision  against 
herself,  on  pain  of  damages  and  counsel 
fees,  in  case  it  shoold  turn  out  that  a  Jury 
should  believe  her  husband  is  not  dead 
and  so  find.  Though  we  have  pointed  out 
several  errors  committed  by  the  court  In 
tbe  progress  of  tbe  trial,  most  of  them  are 
of  such  minor  consequence  as  to  be  no 
cause  for  granting  a  new  trial ;  but  a  few 
of  tbem  bad  a  material  bearing,  some  on 
the  merits  of  the  controversy,  and  one  or 
two  on  tbe  right  of  tbe  company  to  have 
a  fair  trial.  The  result  is  that  a  new  trial 
is  neceasary.    Judgment  reversed. 


CoiammoNBHS  or  ORARVit.Lit  y.  Commis- 

SIOWKBS  OF  VaKCE. 

IStairenu  Court  cf  Iforth  CaimUna.    Oct  28, 
MflO.) 

CoDimss— FoBXATioii  ntoM  Old  Coumnn— Ap- 
FOBfiosnirr  or  Dsbts — Taxcs. 
1.  Acts  N.  C.  1881,  c.  lis,  creating  the  county 
of  Vance,  provided  that  "that  portion  of  the  citi- 


zens and  taxable  property  taken  from  tbe  ooim- 
ties  of  Franklin  and  Oranville,  and  attached  t» 
the  oonnty  of  Vanoe,  shall  not  be  released  from 
their  proportion  of  the  outstanding  public  debte 
of  the  said  counties  of  QranviUe  and  Franklin 
contracted  before  the  passage  of  the  act;  said 
proportions  to  be  ascertained  and  determined  by 
the  county  commissioners  of  GranTille,  Franklin, 
and  Vance  counties  in  such  manner  and  by  such 
method  as  may  be  agreed  upon. "  Oranville  coun- 
ty api^icted  a  oommissioner  to  act  with  a  like 
commissioner  from  Vanoe  oonnty  In  determining 
such  proportion,  but  the  latter  county  took  no  ac- 
tion whatever.  Held,  the  former  could  maintain 
an  action  against  it  to  have  an  account  taken  to 
ascertain  the  indebtedness,  at  the  passage  of  the 
act,  and  obtain  Judgment  for  the  amount  found  due 
as  Vanoe  oonnt<y's  proportion,  and  for  mandamus 
to  compel  a  levy  thereof  upon  the  people  and 
properw,  detached  firom  Oranville  county. 

3.  The  Interests  and  claims  of  Oranville  and 
Franklin  counties  against  Vance  county  were  sev- 
eral, and  it  was  not  necessary  to  join  Franklin 
county  as  a  party  plaintiff. 

8.  The  act  created  no  (diangelnthe  UabiU^ot 
the  people  and  proper^  taken  from  QranviUe 
county.  It  oontlnued  their  liability  lust  aa  It 
stood  at  the  time  of  the  separation,  and  aa  if  no 
separation  bad  taken  place. 

4.  In  determining  the  indebtedness  of  Qran- 
viUe oonnty  at  the  separation,  Judgments  ren- 
dered against  it  before  the  separation,  and  paid 
after  tbe  separation  with  money  raised  before, 
must  be  dednoted. 

5.  The  total  indebtedness  at  the  time  of  sep- 
aration, March  6,  1881,  must  be  reduced  by  tfi» 
balance  of  taxes  collected  or  collectible  in  1880, 
and  on  hand  September  1, 1881,  since  such  balance 
was  applicable  to  the  payment  of  Indebtednesa 
outstanding  March  S,  1880. 

6.  Bach  indebtedness  shonld  not  be  rednoed 
by  the  amount  of  the  taxes  collected  in  1880,  and 
appUed  to  the  cnrrent  expenses  from  March  B, 
1881,  to  September  1,  1881,  since  such  taxes  were 
expressly  designed  by  law  for  that  purpose. 

7.  Nor  by  an  amount  equal  to  the  value  of 
certain  lands  held  at  the  time  of  sedation,  in 
excess  of  the  needs  of  the  oonnty.  The  people 
detached  had  no  right  to  have  such  lands  sold  to 
pay  the  county  debt,  in  the  absence  of  an  appro- 
priation to  that  purpose  before  the  separation. 

Appeal  from  superior  court,  Vance  coun> 
ty;  BoYRiN,  Judge. 

The  county  of  Vance  was  created  by  and 
organized  under  and  In  pursuance  of  the 
statute,  (Acts  1881,  c.  118,)  and  as  to  its 
territory  It  Is  composed  of  detachefl  parts 
of  the  counties  of  Oranville,  Franklin,  and 
Warren.  Theflfteentbsectlon  of  that  stat- 
ute provides  as  follows:  "That  that  por- 
tion of  tbe  citisens  and  taxable  property 
taken  from  the  counties  of  Franklin  and 
Granville  and  attached  to  the  county  of 
Vance  shall  not  be  released  from  their  pro- 
portion of  tbe  outstanding  public  debts  of 
the  said  counties  of  Granville  and  Frank- 
lin contracted  before  the  passage  of  this 
act;  said  proportions  to  be  ascertained 
and  determined  by  the  county  commis- 
sioners of  Granville,  Franklin,  and  Vance 
counties,  in  such  manner  and  by  such 
method  as  may  be  agreed  upon. "  Soon 
after  the  election  of  cnmmlsalonera  for  tbe 
county  of  Vance  the  board  of  commission- 
ers of  the  county  of  Granville  appointed  a 
commissioner  charged  with  authority  to 
act  conjointly  with  a  like  commissioner  to 
be  appointed  by  the  board  of  commission- 
ers of  the  county  of  Vance  in  settling  the 
matters  and  things  mentioned  and  referred 
to  in  tbe  statutory  provision  above  re- 
cited; but  the  latter  board  had  not  ap- 
pointed  sucb  like  commissioner,  or  aug- 
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gested  or  proposed  any  manner  or  method 
of  making  sucb  Bettlement,  at  the  time  this 
action  was  brought,  on  the  4th  day  of  Sep- 
teraber,1882.  Thestatuteabove  cited  was 
ratified  on  the  5th  of  March,  1881.  The 
plaintiff  board  alleged  In  its  complaint 
that  the  county  of  Granville  owed  an  ont- 
Btandine  public  debt,  at  and  next  before 
the  enactment  of  the  statute  above  cited ; 
that  it  had  appointed  a  commissioner  as 
above  stated;  that  the  defendant  had  n»- 
fased  to  appoint  a  like  comminsloner,  or 
to  take  any  action  looking  to  a  settlement 
ot  the  matters  and  things  mentioned  in  the 
above-recited  section  ot  the  statute,  as 
therein  contemplated ;  and  it  demanded 
Judgment  as  follows:  "(1)  That  an  ac- 
count may  be  taken  by  and  under  the  or- 
der and  direction  of  the  court  so  as  to  as- 
certain and  determine  the  true  amount  of 
the  public  debt  of  the  said  county  ot  Gran- 
ville contracted  before  and  outstanding  at 
the  time  of  the  passage  of  the  said  act,  and 
of  the  interest  thereof,  and  also  the  proper 
proportion  thereof  of  that  portion  of  the 
citizens  and  taxable  property  taken  from 
the  county  of  Granville  and  attached  to 
the  county  of  Vance  as  aforesaid  within 
the  meaning  and  intent  of  the  said  act,  or 
that  the  same  may  be  ascertained  and  de- 
termined in  such  othermannerasthecourt 
may  think  propL-r  to  direct;  (2)  that  the 
plaintiff  may  have  Judgment  tor  the  pro- 
portion aforesaid  ot  the  said  public  debt 
of  said  county  of  Granville,  when  ascer- 
tained and  determined  as  aforesaid,  and 
Interest  on  the  same,  and  (or  costH  of  suit; 
(3)  that  the  defendant  may  be  compelled 
by  writ  of  mandamus  to  levy  and  collect, 
according  to  law,  on  the  taxable  polls  and 
property  ot  that  portion  of  the  suid  coun- 
ty ot  Vance  which  was  taken  from  the  said 
county  of  Granville  and  attached  to  the 
said  county  ot  Vance  as  aforesaid  suffi- 
cient taxes  for  the  payment  ot  the  said 
lodgment,  and  to  apply  the  said  taxes, 
when  collected,  to  the  payment  ot  the 
same;  (4)  that  the  plaintiff  may  have  such 
further  or  other  relief  as  the  nature  ot  the 
circumstances  of  this  case  may  require  and 
to  tbecourtshall  seem  meet. "  Thedetend- 
ant,  in  its  answer,  admitted  the  right  of 
the  plaintiff  to  have  an  account  taken; 
denied  that  the  outstanding  debt  was  such 
or  so  much  as  alleged  In  the  complaint; 
that  it  had  refused  to  take  proper  action 
aa  contemplated  by  the  statute;  averred 
Its  readiness  to  take  such  action  at  all 
proper  times,  and  submitted  to  the  court 
its  readiness  and  willingnesH  to  take  such 
action  as  might  be  proper,  etc. ;  and  it  al- 
l^ped  that  it  was  entitled  to  have  certain 
real  estate,  not  necessary  for  public  pur- 
poses of  the  plain  tiff,  sold,  and  the  proceeds 
of  sale  applied  in  part  payment  of  such 
outstanding  debt,  etc.  The  plalntitf  filed 
its  reply,  denying  the  defense  alleged.  Aft- 
erwards, by  consent  of  the  parties,  "all  the 
matters  of  controversy  in  the  action"  were 
referred  to  referees.  Their  findings  ot  fact 
were  to  be  "final  and  conclusive,"  and  re- 
ported ;  and  they  were  to  state  separately 
their  conclusiouH  of  law  and  all  questions 
and  issues  of  law  raised, — these  to  be  re- 
viewed and  aflirmed  or  reversed  by  the 
court,  etc.  Afterwards  the  referees  made 
an  elaborate  and  detailed  report,  aud  with 


a  view  to  present  certain  questions  of  law 
raised,  among  other  things  reported  as  fol- 
lows: "By  request  ot  the  counsel  ot  defend- 
ants, in  order  to  enable  the  defendants  to 
raise  and  present  the  questions  of  law  here- 
inafter mentioned,  and  with  the  consent 
ot  the  counsel  of  the  plaint! ft,  the  under- 
signed report  the  following:  (1)  That 
during  the  month  ot  May,  1881,  the  sheriff 
and  treasurer  of  said  county  ot  Granville, 
under  an  order  made  by  the  board  of  com- 
missioners ot  said  county  on  the  7th  day 
of  December,  1880.  paid  the  sum  of  f8,45i).42 
out  ot  the  tax  levy  of  1880  upon  the  Judg- 
ments rendered  and  docketed  prior  to 
March  5,  1881,  against  the  board  ot  com- 
mlRsioners  of  said  county  of  Granville, 
which  judgments  are  charged  in  this  ac- 
count without  credit  for  such  amount,  and 
the  same  was  allowed  him  on  the  17th  day 
ot  May,  1881,  upon  an  examination  ot  his 
account  at  that  date,  by  the  finance  com- 
mittee ot  the  board  o(  commissioners  of 
said  county  of  Granville.  (2)  That  the 
board  of  commissioners  of  said  county  of 
Granville  expended  out  ot  the  taxes  col- 
lected on  the  tax-levy  of  the  year  1880  the 
sum  ot  f  2,700  for  the  current  expenses  of 
said  county  from  the  6tli  day  ot  March, 
1881,  to  September  1,  1881.  (3)  That  on 
the  settlement  of  the  sherlH  and  treas- 
urer ot  said  county  of  Granville  for  the 
tax-levy  ot  the  year  1880,  which  settlement 
was  made  September  1,  1881,  there  was 
a  balance  of  cash  in  bis  Lauds  ot  $9,260.60, 
after  deducting  Schedules  B  and  C,  in- 
cluding f  200  of  the  tax-levy  of  1879. "  "  (6) 
That  on  the  5th  day  of  February,  1879,  the 
Justices  ot  said  county  of  Granville  directed 
the  commissioners  ot  said  county  to  make 
sale  of  a  portion  ot  the  poor-house  lands 
ot  Granville  countyunnecessaryforpauper 
purposes;  that  in  pursuance  of  this  direc- 
tion the  said  commissioners  ordered  such 
sale  November  17, 1879,  and  the  same  was 
made  and  reported  Decen^ber  15, 1879,  and 
ratified  by  said  commissioners  the  6tb  day 
of  January.  1880;  that  the  sale  was  re- 
ported to  the  Justices,  who  refused  to  con- 
firm the  same;  that  no  further  steps  were 
taken  towards  making  sale  prior  to  the 
5th  day  ot  March,  1881,  but  that  sale  has 
since  been  made  of  a  portion  of  said  poor- 
house  lands  under  an  order  made  since  the 
5th  day  of  March,  1881,  by  Justices  ot  the 
peace  and  the  commissioners  of  Granville 
county ;  that  the  land  thus  ordered  to  be 
sold  November  17,  1879,  was  reasonably 
worth  the  sum  of  f  5,000,  and  a  copy  ot  the 
order  of  the  commissioners  directing  said 
saleisheretoannexed."  "(7)  That  among 
the  county  orders  hereinbefore  mentioned 
as  issued  after  the  5th  da^  of  March,  1881, 
for  debts  contracted  betore  the  5th  day  of 
March,  1881,  and  existing  and  outstanding 
against  Granvilleconnty  at  that  date,  and 
which  are  Included  in  the  amount  of  in- 
debtedness hereinbefore  mentioned  as  ex- 
isting and  outstanding  against theconnty 
of  Granville  on  said  5th  day  ot  March, 
1881,  was  a  county  order,  No.  196,  for  f  158.- 
89,  issued  to  Robert  Garner  on  the  5th  day 
ot  July,  1881,  for  stationery  furnished  the 
county  of  Granville  for  the  year  1880,  and 
that  said  order  was  allowed  said  Gamer 
as  acredit  in  the  settlement  on  1st  Septem- 
ber, 1881,  ot  his  collections  ot  taxes  under 
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the  tax-lery  ot  the  year  1880.  The  counsel 
of  the  defendants  insisted,  as  matter  of 
la\r,  that  beforeestiinatinK  the  saldtown- 
tiliip'B  proportion  of  tlie public  inUebtednesB 
aforesaid  of  the  county  of  Granville,  exist- 
ing and  outstanding  on  the  5th  day  of 
l^Iarch,  1881,  there  ought  to  be  deducted 
therefiom  the  said  sum  of  f 3, 4.50.42  paid 
after  theothday  of  March, IKSl, upon  Judg- 
ments rendered  and  docketed  before  said 
i>th  day  of  March,  1881,  as  aforesaid;  also 
the  said  sum  nf  $2,700,  expended  for  current 
expenses  of  the  county  of  Granville  from 
5th  day  of  March,  1881,  to  September  1, 
1881,  out  of  the  taxes  collected  on  the  tax- 
levy  of  the  year  1880 as  aforesaid ;  also  the 
«ald  snm  of  $5,000,  value  of  the  lands  or- 
dered 14th  day  of  Novefnber,  1S79,  to  be 
Aold  as  aforesaid ;  also  the  saidsuui  of  $9,- 
2GU.60,  balance  of  cash  in  hands  of  said 
Robert  Garner  as  sheriff  and  treasurer,  on 
settlement  made  1st  September,  18)^1,  as 
aforesaid;  also  the  said  sum  of  $1,000, 
value  of  the  portion  of  lot  leased  by  the 
commlsHloners  of  Granville  county  to  the 
commlsBioners  of  the  town  of  Oxford  as 
aforesaid;  also  the  said  sum  of  $15,889, 
amount  uf  county  order  No.  196,  issued  to 
said  Kobert  Gamer  the  oth  day  of  March, 
1S81,  and  allowed  him  as  a  credit  in  settle- 
ment un  1st  September,  1881,  as  aforesaid, 

— all  of  which  sums  amount  to .    The 

plaintiffs'  counsel  insisted  the  contrary, 
and,  it  being  a  mere  question  of  law  upon 
the  facts  stated  herein,  the  underslgnefl, 
who  are  unable  to  agree  on  any  of  these 
'questions  of  law,  submit  it  for  decision  to 
the  court.  Defendants  also  denied  their 
liability  for  any  costs  upon  Judgments  ren- 
dered since  Mai-ch  5, 1881 ;  and  this,  with 
other  questions  of  law,  is  left  to  the 
Judge."  The  defendant  filed  several  ex- 
ceptions to  the  above  part  of  the  report, 
assigning  as  error  that  the  referees  bad 
failed  and  refused  to  decide  each  of  the 
questions  ot  law  in  its  favor;  and  it  fur- 
ther excepted  as  follows :  "  (8)  That  said 
referees  dt>  not  And  as  a  fact,  as  from  the 
«videuce  they  should  have  done,  that  coun- 
ty orders.  Juror  and  witness  tickets,  re- 
ferred to  them  as  having  been  Issued  sub- 
sequent to  March  1, 1881,  together  with 
other  orders.  Juror  and  witness  tickets,  in- 
cluded in  their  statement  of  the  outstand- 
ing Indebtedness,  were  for  the  current  ex- 
penses of  said  county  for  the  fiscal  year 
endlni;  June  30, 1881,  covered  by  and  paid 
out  of  the  tax-levy  for  1880,  and  ascertain 
the  amount  thereof,  and  state  their  con- 
elusion  of  law  therein.  (It  is  admitted 
that  thestatement  of  indebtedness  included 
orders,  Juror  and  witness  tickets,  being 
pert  of  the  current  expenses  of  Granville 
lor  the  year  ending  June  30, 1881.) "  The 
court  gave  Judgment  for  the  plaintiff,  and 
the  defendant  apiiealed,  assigning  error  as 
follows:  "The  defendants  excepted  to  the 
judgment,  and  for  ground  of  exception  say 
that  the  court  erred  in  overruling  excep- 
tions 1.  2, 3,  4, 6,  6,  and  8  to  referees'  re- 
port." 

Graham  &  TT/A/rton.for  plaintiffs.  C  M. 
Cooke,  T.  M.  Pittmao,  and  Fuller  &  Snow, 
for  defendants. 

Merrimon,  C.  J.,  (after  stating  the  facts 
«8  abore.)    The  defendant  contended  In 


this  court  that  the  complaint  falls  to  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion, and  therefore  the  action  must  be  dis- 
missed. This  objection  is  unfounded  In 
any  aspect  of  it.  The  parties  have  corpo- 
rate capacity  to  sue  and  be  sued,  and  the 
plaintiff  may  maintain  an  action  against 
the  defendant  as  to  any  cause  of  action 
against  it  it  may  have  of  which  the  court 
ordinarily  has  Jurisdiction.  It  certainly 
has  the  right  to  have  its  cause  of  action, 
and  rights  In  and  about  the  same  when 
denied  and  withheld,  litigated,  settled,  en- 
forced, and  administered  by  appropriate 
Judicial  procedure,  certainly  In  all  cases 
where  some  particular,  effectual  method 
of  redress  Is  not  prescribed.  Oearly  the 
plaintiff  alleges  a  cause  of  action.  As  to 
that  part  of  the  county  of  Vance  taken 
from  the  county  of  Granville  the  statute 
creating  the  former  county  provides,  as 
it  might  do,  that  "the  citizens  and  taxa- 
ble property "  therein  "shall  not  be  re- 
leased from  their  proportion  of  the  out- 
standing" public  debt  of  the  county  of 
Granville;  and  it  prescribes  further  that 
such  proportion  of  that  debt  shall  be  as- 
certained and  determined  by  certain  coun- 
ty commissiouers  "in  such  manner  and  by 
such  method  as  may  be  agreed  upon. 
Thus  an  Important  pecuniary  liability  to 
and  in  favor  of  the  county  of  Granville 
was  continued  to  be  settled  and  deter- 
mined in  the  way  prescribed.  But  the 
commissioners  directed  and  required  to 
ascertain  and  determine  that  liability 
failed,  neglected,  and  refused,  as  is  alleged, 
to  ascertain  and  determine  the  same.  Has 
the  county  of  Granville  no  redress  in  such 
case?  Has  the  court  no  Jurisdictional  au- 
thority to  compel  the  defaulting  commis- 
sioners to  a  discharge  of  the  duties  im- 
posed upon  them  by 'proper  action,  and 
the  application  of  pertinent  principles  of 
law  and  equity?  The  very  purpose  of  the 
court  is  to  aOord  appropriate  remedy  and 
grant  relief.  Such  actions.  In  cases  in 
many  respects  like  this,  have  been  often- 
times entertained.  C!ode,  §§  702-705;  Com- 
inisBioners  of  Currituck  Co.  t.  Commission 
ers  of  Dare  Co.,  79  N.  C.  565. 

It  was  further  objected  that  the  statute 
provides  that  "said  proportions  [of  the 
outstanding  debt  of  the  county  of  Gran- 
ville] to  be  ascertained  and  determined  by 
the  county  commissioners  of  Granville, 
Franklin,  and  Vance  counties  in  such  man- 
ner and  by  such  method  as  may  be 
agreed  upon,"  and  the  commissioners  of 
the  county  of  Franklin  were  not  call^ 
upon  to  Join  in  the  discharge  of  such  du- 
ties, and  are  not  parties  this  action.  We 
think  that  this  clause,  properly  interpreted, 
implies  that  the  commissioners  of  Vance 
and  the  commissioners  of  Granville  coun- 
ty should  have  co-operated  for  the  pur- 
pose specified  as  to  the  claim  of  Granville 
county,  and  the  commissioners  of  Vance 
and  Franklin  counties  as  to  the  like  claim 
of  Frauklln  county.  The  purpose  was  to 
ascertain  and  determine  the  claims  of  Gran- 
ville and  Franklin  counties,  respectively 
and  distinctly.  Each  of  these  counties  had 
no  In  terest  In  the  claim  of  the  other ;  bu  t  the 
county  of  Vance,  as  to  parts  of  its  citizens 
and  taxable  property,  was  interested  ad- 
versely to  Granville  and  Franklin  coun- 
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ties,  not  Jointly,  bnt  severally  and  dis- 
tinctly. In  the  nature  of  the  matter  there 
was  no  substantial  reason  why  the  com- 
missioners of  the  three  counties  should  co- 
operate conjointly  for  the  purpose  speci- 
fied. There  was  substantial  reason  why 
the  commissioners  of  the  county  of  Vance 
should  act  conjointly  with  the  commis- 
sioners of  Granville  county  as  to  theclaim 
ol  that  county  without  regard  to  the  sim- 
ilar claim  of  Franklin  county.  This  inter- 
pretation is  not  unrea^onble,  and  it  seems 
that  the  parties  acted  upon  it,  certainly  to 
some  extent.  Moreover,  the  defendant,  in 
its  answer,  submits  to  have  the  matters 
In  controversy  settled  by  this  action.  The 
fifteenth  section  of  the  statute  cited  above 
provides  "  that  that  portion  of  tbeclticens 
and  taxable  property  taken  from  the 
counties  of  Franklin  and  Granville  and  at- 
tached to  the  county  of  Vance  shall  not  be 
released  from  their  proportion  of  the  ont- 
Btanding  public  debts  of  the  said  counties 
contracted  before  the  passage  ot  this  act. " 
This  provision  created  no  new  or  addi- 
tional liability:  it  simply  continued  an 
existing  one,  for  the  present  purpose,  aa 
to  the  outstanding  public  debt  ot  the 
county  of  Granville,  contracted  before  the 
enactmentot  the  statute,  the  5th  of  March, 
1881.  As  to  this  debt,  that  part  of  the 
county  of  Granville  which  became  a  part 
of  the  county  of  Vance,  the  citizens  and 
taxable  property  embraced  by  it,  contin- 
ued to  be,  in  effect,  a  part  of  the  county  of 
Granville.  The  intention  was  that  the  lia- 
bility should  continue  to  exist  Just  as  if 
the  citizens  and  taxable  property  were 
still,  and  notwithstanding  the  erection  of 
the  county  of  Vance,  part  of  the  county  of 
Granville.  Commissioners  of  Currituck  Co. 
T.  Commissioners  of  Dare  Co.,  79  N.  C.  665. 
And  in  ascertaining  and  determining  the 
proportion  of  the  debt  to  be  paid  by  theciti- 
sens  and  taxable  property  so  in  the  coun- 
ty of  Vance  they  should  be  treated  as  If  in 
Granville  county.  They  are  neither  to  be 
favored  nor  discriminated  against  in  as- 
certaining the  outstanding  debt,  or  the 
part  of  it  to  be  paid  by  them. 

We  are  of  opinion  that  the  exception  of 
the  appellant  as  to  the  sum  of  f  8,450.42, 
paid  after  the  5th  of  March,  1881,  upon 
Judgments  rendered  and  docketed  before 
that  date,  must  be  sustained,  because  the 
money  so  paid  was  part  of  the  taxes  due 
and  collected  in  and  as  for  the  year  1880. 
This  sum  of  money,  above  that  necessary 
to  pay  the  current  expenses  of  the  county, 
was  properly  applicable  to  the  payment 
of  such  Judgments.  The  tax-payers  repre- 
sented by  the  defendant,  paid  the  part 
thereof  due  from  them,  and  for  that  pur- 
pose, Just  as  did  the  other  tax-payers  of 
the  county. 

And  BO,  also,  and  for  the  like  reason,  the 
exception  as  to  the  sum  ot  $9,260.60,  part 
of  taxes  collected  In  1880,  balance  In  bands 
ot  the  county  treasurer  on  the  1st  of  Sep- 
tember, 1881,  must  be  sustained.  The 
taxes,  so  far  as  appears,  levied  and  col- 
lected or  collectible  In  the  year  1880,  were 
Intended  to  pay  the  current  expenses  of 
the  county,  ami  the  whole  surplus  was 
properly  applicable,  first,  to  the  outstand- 
ing debt  on  the  5th  of  March,  1881,  and 
ffenerally,  to  any  debt  the  county  owed 


afterwards.  The  law  contemplates  that 
taxes  sliall  be  collected  promptly,  and 
that  the  money,  when  collected,  shall  be- 
applied  promptly  to  the  payment  of  cur- 
rent county  expenses,  and  to  the  payment 
of  outstanding  county  debts  due  and  pay- 
able. If  the  money  to  pay  part  ot  the 
debt  was  paid  by  the  tax-payers  as  taxes, 
surely  those  of  them  represented  by  the- 
defendant  should  not  be  prejudiced  by  the- 
delay  to  apply  it  to  the  payment  of  part 
of  the  debt  until  after  the  5th  of  March, 
1881.    That  would  be  rank  injustice. 

The  exception  founded  upon  the  ground 
that  the  sum  of  f  2,700  of  the  taxes  of  1880 
was  applied  to  the  payment  of  the  current 
county  expense^  from  the  5th  of  March. 
1881,  to  the  1st  ot  September,  1881,  was  not 
deducted  in  ascertaining  the  outstanding 
debt  in  question,  cannot  be  snstained  be- 
cause the  taxes  levied  and  collected  or  col- 
lectible in  1880  were  collected  tor  and 
properly  applied  to  that  purpose.  At  th» 
time  ot  the  statute  creating  the  county  ot 
Vance  was  enacted  this  money  was  In  con- 
templation ot  law  designated  for  and  de- 
voted to  that  purpose. 

The  other  exception,  based  upon  the 
ground  that  the  "county  order"  No.  196, 
dated  and  Issued  on  the  6th  of  July,  1881, 
was  not  deducted  from  the  debt  in  contro- 
versy. Is  groundless,  because  it  appears 
that  it  was  for  a  debt  contracted  before 
the  5th  of  March,  1881.  It  was  contracted 
beforeand  properly  constituted  part  of  the 
outstanding  debt  at  that  time.  The  order 
issued  afterwards  was  merely  evidence  of  it. 

We  are  likewise  of  opinion  that  the  ex- 
ception founded  upon  the  ground  that  the 
sum  of  95,000,  the  value  of  certain  land  of  the 
county  of  Granville,  not  necessary  for  pub- 
lic purposes,  and  which  it  owned  In  1880, 
was  not  deducted  from  the  outstanding 
debt  mentioned,  cannot  be  snstained.  As 
we  have  seen,  the  citizens  and  taxable 
property  represented  by  the  defendant,  tor 
the  purpose  ot  ascertaining  and  determin- 
ing their  proportionate  part  of  the  out- 
standing debt  in  question,  must  be  treated 
as  if  they  and  such  taxable  property  were 
in  and  part  ot  the  county  ot  Granville. 
So  treating  them,  they  had  not  the  right 
on  the  5tb  ot  March,  1881,  or  at  all,  to 
have  the  real  estate  of  the  county  not  nec- 
essary tor  public  purposes  appropriated 
to  the  payment  ot  Its  outstanding  debts. 
The  lawdoes  not  so  appropriate  it  apecifl- 
cally  and  necessarily.  This  conid  be  done 
only  at  the  instance  of  a  creditor  in  some 
approprln  te  way,  or  by  the  properly  con- 
stituted authorities  ot  the  county.  Its 
real  estate  referred  to  belonged  to  It  tor 
such  lawful  purposes  as  its  constituted 
authorities  might  select,  and  they  have 
the  authority  to  determine  when  and 
how,  and  to  what  purpose,  they  will  de- 
vote it.  There  is  nothing  in  the  statute 
creating  the  county  of  Vance  that  la 
terms,  or  by  any  reasonable  interpreta- 
tion, implies  a  purpose  to  devote  or  direct 
the  appropriation  of  the  property  men- 
tioned ot  the  county  ot  Granville  to  the 
payment  of  its  debts;  nor  does  any  pur- 
pose appear  to  give  the  tax-payers  repre- 
sented by  the  defendant  any  benefit  ot  it 
in  decreasing  the  amount  of  the  outstand- 
ing debt,  part  of  which  they  are  required 
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to  pay,  nor  to  secure  to  thsm  any  part  of 
It  in  any  way  lor  any  purpose.  They  had 
no  more  right  to  have  this  property  ap- 
plied in  payment  of  the  ontstandins  debt 
on  tlie  5tb  of  March,  1881,  than  other  clti- 
sens  of  the  connty  of  Granville  had  at  that 
time,  with  whom  they  were  on  an  equal 
footing  as  to  the  debt  In  question.  If  sub- 
sequently tbe  county  authorities  saw  fit 
to  sell  the  land,  and  pay  the  connty  debt, 
they  might  do  so,  but  the  defendant  could 
not  have  benefit  of  such  sale,  because  those 
tax-payers  whom  it  represents  were  not 
then  cltisens  of  Granville  connty.  In  the 
absence  of  statutory  provision  to  the  con- 
trary, when  they  became  citizens  of  Vance 
county,  tbey ,  as  sach,  ceased  to  have  any  in- 
tereat  in  the  property  ofthecountyofGran- 
viUe.  Commissioners  of  Dare  Co.  v.  Com- 
missioners of  Currituck  Co.,  95  N.C.  189.  It 
may  be  that  if  the  land  had  been  sold  prior 
to  the  5th  of  March,  1881,  and  turned  into 
a  cash  fund,  devoted  to  no  particular  pur- 
pose, that  the  defendant  could  have  the  ben- 
efitoflt,on  the  ground  that  whenacounty 
owes  debts,  and  has  money  not  needed  for 
a  partlcnlar  purpose,  it  ought  at  once  to 
pay  its  creditors,  but  the  land  was  not 
sold  until  after  the  time  mentioned. 

The  eighth  exception  is  without  merit, 
because,  as  we  have  seen,  the  taxes  of  1880 
(so  much  thereof  as  was  necessary  for  that 
purpose)  were  properly  appropriated  to 
the  payment  of  the  current  county  ex- 
penses of  1881. 

What  we  have  said  disposes  of  all  the 
exceptions.  There  Is  error.  The  account 
must  be  restated  in  accordance  with  this 
opinion,  and  the  Judgement  mndlfied  ac- 
cordingly, and,  as  thus  modified,  aftirroed. 
To  that  end  let  this  opinion  be  certified  to 
the  superior  court.    It  is  so  ordered. 


Williams  t.  Walker  et  al. 

tSumwM  Cowrt  of  KorOi  Carolina.     Oot  90l 
1880.) 

ArPUAhAXLM  Obdsbs. 
All  order  In  foreclosure  proceedings  adjndg- 
tng  ttiat  plaintiS  has  a  lien  on  the  premises  de- 
Bcribed  in  the  oomplaint  to  Monre  bia  debt,  and 
directing  that  an  aoconnt  be  taken  to  ascertiUn 
the  amoant  thereof,  and  retaining  the  caw  for 
further  action,  is  not  appealable. 

Appeal  from  superior  court,  Cumberland 
connty ;  MacKab,  Judge. 

Action  by  William  K.  Williams  against 
Mrs.  A.  B.  Walker  and  A.  B.  Walker  for 
the  foreclosure  of  a  mortgage  on  land. 
Defendants  appeal. 

Batebelor  A  Devenux  and  N.  W.  Rax, 
for  appellants.  H.  MoD.  Roblnaon  and 
ThoB.  H.  Sutton,  for  appellee. 

Mbbrimor,  C.  J.  This  case  is  intended 
to  present  seTeral  very  interesting  ques- 
tions, which  were  argued  elaborately  by 
conn«el  at  the  last  term,  but  we  are  not 
at  liberty  to  decide  them  now,  because 
the  case  is  not  properly  in  this  court.  The 
counsel  failed  to  direct  our  attention  to 
the  character  of  the  order  appealed  from, 
and  we  did  not  observe  it  until  we  came 
to  scrutinise  the  manuscript  record.  We 
may  add  In  this  connection  that  the  plain- 
tiff cannot  have  benefit  of  his  exception 


presenting  an  important  question  argued 
unless  he  shall  appeal  at  the  proper  time. 
It  appears  that,  upon  the  pleadings  and 
facts  found  by  the  Jury,  thecourt  below  ad- 
judged that  theplalnttff  had  alien  upon  the 
land  speclflod  In  thecomplalutto secure  his 
debt,  and  made  an  order  directing  that  an 
account  betaken  to  ascertain  the  balance 
of  his  debt  yet  unpaid,  and  retaining  the 
case  for  further  action.  The  feme  defend- 
ant excepted,  and  at  once  appealed  to  this 
court.  Obviously  an  appeal  did  not  lie 
from  such  interlocutory  order.  It  would 
lie  only  from  the  final  Judgment.  Black- 
well  v.  McCaine,  105  N.  C.  460,  11  S.  B.  Rep. 
880,  and  cases  there  cited.  The  appeal 
must  be  dismissed.    It  is  so  ordered. 


Reizbnstein  v.  Habn. 

(8u/preme  Court  cf  NorOi  CoroUno.    Oct  SO, 

1880.) 

AxBmiATios  Aiii>  Award. 
In  an  action  for  a  partnership  •eoonatlng, 
an  order  entered  by  consent  provided  that  all  is- 
sues arising  out  of  the  pleadings  should  be  re- 
ferred to  one  If.,  whose  findings  and  deoislon 
should  be  "final  and  conclusive  between  all  the 
parties  hereto. "  Held,  that  the  order  was  an 
agreement  to  submit  the  controversy  to  an  arbi- 
trator, and  make  his  award  a  ]ud«nent  of  the 
ooort,  and  tliat,  as  there  was  no  limit  imposed 
upon  the  power  of  the  arbitrator,  his  award  ooald 
not  be  impeached,  in  the  sbsenoe  of  anything  on 
the  face  of  it  showing  that  he  aoted  upon  an  er- 
roneous view  of  the  law. 

This  was  a  civil  action,  which  came  on 
for  trial  before  Armfiei.d,  J.,  at  spring 
term,  1890,  of  the  superior  court  of  Craven 
county.  Plaintiff  moved  the  court  for 
Judgment  on  the  report  of  O.  Marks,  to 
whom  the  case  bad  been  referred  at  a  pre- 
vious term  by  an  order  in  the  record. 
Said  order  and  report  are  as  follows,  to- 
wlt: 

"This  cause  coming  on  to  be  heard 
before  his  honor,  E.  T.  Botkik,  Judge,  on 
the  sworn  complaint  of  plaintiff,  and  an- 
swer of  defendant,  and  by  consent  of  all 
parties  hereto,  it  is  ordered  and  adjudged 
that  all  the  partnership  matters  of  A.  ft 
M.  Hahn  and  M.  Hahn  &  Co.,  and  all  issues 
and  matters  arising  out  of  the  pleadings 
in  this  action,  be  referred  to  U.  Marks, 
whose  findings  and  decision  on  the  same 
shall  be  final  and  conclusive  between  all 
the  parties  hereto. " 

"As  arbitrator  in  this  case,  in  which 
Charles  Reisensteln,  administrator  of  A. 
Hahn,  Is  plalntifl,  and  M.  Hahn  Is  defend- 
ant, after  hearing  all  the  evidence  of  mat- 
ters referred  to  me,  I  find  as  my  Judgment 
that  M.  Hahn  is  indebted  to  Charles  Relzen- 
stein,  administrator,  in  the  sum  of  three 
hundred  and  eighty-eight  dollars  and 
twenty  cents,  ($388.20.)    O.  Mabks." 

The  defendant  objected  to  plaintiff's  mo- 
tion for  Judgment, ''because  there  was  no 
order  of  the  court  or  agreement  that  the 
findings  of  said  referee  should  be  entered 
as  a  J  udgmen  t  of  the  court. "  There  being 
no  exceptions  filed  or  suggested  to  the  re- 
port of  the  referee,  and  no  demand  for  a 
trial  by  Jury,  his  honor  confirmed  the  re- 
port of  the  referee,  and  gave  Judgment  for 
plaintiff,  in  accordance  therewith,  and  de- 
fendant appealed  to  the  supreme  court. 
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The  plaintiff,  as  administiator of  A.  Habn, 

brought  the  action  asalnst  the  defendant, 
M.  Hahn,  as  BUrviving  parner  of  the  firm 
of  A.  &  M.  Habn,  composed  of  said  intes- 
tate and  defendant,  and  alleged  that  the 
defendant  had  collected  a  large  amount  of 
the  partnership  assets,  for  which  he  had 
not  accounted,  and  that  he  refused  to  pay 
over  to  plaintiff  a  large  sum  due  him  as 
administrator,  as  aforesaid,  and  asked 
that  an  account  be  taken.  Defendant  de- 
nied that  he  had  failed  to  account  for 
said  assets,  and  averred  that  in  a  settle- 
ment with  plaintiff  he  had  overpaid  the 
latter.  Defendant  asked,  by  vraj  of  coun- 
ter-claim. Judgment  for  excess  so  paid 
over  and  above  what  was  due.  The  defend- 
ant also  prayed  that  an  account  be  taken. 
Green  &  Stevenson  and  W.  W.  Clark,  for 
appellant.  Simm'ous  &  M&nlj,  for  ap- 
pellee. 

Avert,  J.,  (after  stating  the  tkcta  as 
above.)  The  consent  order  provided  that 
all  issues  arising  out  of  the  pleadings 
ehonld  be  referred  to  O.  Marks,  whose 
findings  and  decision  on  the  same  should 
be  "final  and  conclusive  between  all  the 
parties  hereto. "  Theaward  of  Markei could 
not  have  the  effect  contemplated  by  the 

ftarties  unless  it  assumed  the  shape  of  a 
udgment  or  rule  of  the  court,  so  as  to 
operate  as  an  estoppel  upon  the  parties  to 
the  action.  Bobbins  v.  Killebrew,  95  N.  C. 
19;  LuBk  ▼.  Clayton,  70  N.  C.  184.  As  a 
Judgment,  it  would  be  tinal  and  conclusive 
both  upon  plaintiff  and  defendant.  Keen- 
er V.  Goodson,  89  N.  C.  278.  We  think,  there- 
fore, that  the  Judge  who  beard  thocase  be- 
low properly  construed  the  order  as  an 
agreement  to  submit  the  controversy  to 
an  arbitrator,  and  make  his  award  a  rule 
of  court.  If  this  be  the  correct  construc- 
tion, it  follows,  then,  as  there  is  no  limit 
Imposed  upon  the  power  of  the  arbitra- 
tor, that  his  award  cannot  be  impeached, 
Inrthe  absence  of  anything  on  the  face  of 
it  to  show  that  he  acted  upon  an  errone- 
ous view  of  the  law.  Keener  v.  Goodson, 
supra;  Miller  v.  Bryan,  86  N.  C.  167;  Long 
▼.  Fitegerald.  97  N.  .C.  39, 1  S.  E.  Rep.  844; 
Morse,  Arh.  293-297.  There  is  no  error. 
The  judgment  must  be  affirmed. 


Pebbles  v.  Bbaswell. 

{Swrreme  Court  of  North  Ca/roHna.    Oct.  30, 
ififlO.) 

Afpbal — SmLiaamn  or  Casb — Laoses. 

1.  A  case  on  appeal  signed  only  by  appel- 
lant's counsel,  and  not  Bhowing>  that  it  bad  Men 
served  on  appellee  or  his  counsel,  cannot  be  con- 
sidered. 

2.  An  application  for  a  certtorari  to  a  Judge  to 
settle  a  case  on  appeal,  made  seven  months  after  the 
appeal  was  taken,  will  be  denied  in  the  absence 
of  an  affidavit  to  negative  laches. 

Motion  for  certiorari. 
Gillian  &  Son,  for   appellant.      J.   E. 
Moore,  for  appellee. 

Clark,  J.  There  is  no  case  on  appeal 
settled  by  the  Jndg^,  nor  case  agreed  upon 
by  counsel.  There  is  a  case  on  appeal 
signed  only  by  appellant's  counsel,  but 
nothing  to  show  that  it  was  served  with- 
in the  time,  or  indeed  ever  at  all,  upon  ap- 


pellee or  his  counsel.  This,  it  has  been 
held,  cannot  be  considered.  Manufactur- 
ing Co.  V.  Simmons,  97  N.  C.  89,1  S.  E.Bep. 
923. 

The  appellant  now  asks  for  a  certiorari, 
but  there  is  no  affidavit  to  negative  laches 
on  the  part  of  the  appellant,  and,  so  far 
as  the  application  is  to  be  construed  as  be- 
ing for  certiorari  to  the  Judge  to  settle  the 
case,  it  must  be  denied.  Simmons  v.  An- 
drews, 106  N.  C.  201, 10  S.  E.  Bep.  1052.  and 
cases  there  cited.  It  is  true,  the  absence 
of  any  case  on  appeal  does  not  of  itself  en- 
title the  appellee  to  have  the  appeal  dis- 
missed, as  there  may  be  error  apparent 
upon  the  face  of  the  record  proper.  Man- 
ufacturiug  Co.  v.  Simmons,  supra.  Upon 
examination  of  the  record  as  sent  up,  we 
find  that  the  case  was  regularly  constitut- 
ed in  court  by  summons  duly  issued  and 
served,  complaint  and  answer  filed,  orders 
made  in  the  cause  from  time  to  time,  trial 
duly  had,  issues  submitted,  verdict  of  the 
Jury  and  Judgment  thereon,  all  of  which 
are  set  out  andregii  lar  except  that  copies 
of  summons,  complaint,  and  answer  are 
not  sent,  the  clerk  certifying  as  cause  for 
omission  that  said  papers  had  been  taken 
out  of  his  office  by  appellant's  counsel  and 
lost.  There  is  no  affidavit  to  controvert 
this  return  of  the  clerk,  and  no  averment 
of  any  effort  below  to  have  the  papers 
supplied,  as  was  held  requisite  in  Nichols 
V.  Dunning,  91  N.  C.  4,  though  it  is  seven 
months  since  the  appeal  was  taken.  It 
would  be  a  vain  thing  to  send  a  certiorari 
down  for  papers  which  ara  not  in  the 
office,  and  to  supply  which  no  steps  have 
been  taken,  the  loss  of  which  by  appel- 
lant's counsel,  as  returned  by  the  clerk,  is 
not  controverted,  and  as  to  which  it  is 
not  even  suggested  that,  U  supplied  and 
sent  up,  they  would  show  any  error.  In- 
deed, after  Judgment,  it  is  ton  late  to  ob- 
ject that  there  was  no  complaint  or  an- 
swer filed,  (Robeson  v.  Hodges,  105  N.  C. 
49, 11  S.  £.  Bep.  268,  and  cases  cited ;)  and 
appellant  is  in  no  better  condition.  The 
appellant  has  by  apparent  gross  laches, 
forwhich  he  doesnotofler  excuse  orpallia- 
tion,  failed  to  perfect  his  appeal.  To  per- 
mit him  to  delay  the  appellee  from  the  fruits 
of  bis  Judgment  would  grant  to  his  negli- 
gence more  than  it  seems  he  thought  he 
could  obtain  by  proper  diligence  in  supply- 
ing the  lost  papers  and  sending  up  a  com- 
plete record  together  with  a  case  on  ap- 
peal. The  motion  for  certiorari  is  denied, 
and  the  appellee  is  entitled  to  have  the 
Judgment  affirmed. 


State  v.  Carlton. 

(Supreme  Court  of  North  CamMna.     Oct.  38, 

1890.) 

Casb  ok  Appxai/— CkigTs  IN  CBntnrAi.  Casks. 

1.  W^hen  the  appellant's  case  on  appeal  is 
served  in  time,  and  no  exception  or  oon&ter-caae 
is  served,  it  becomes  the  "case  on  iH[>peal. " 
Peebles  v.  Braswell,  ubi  supra. 

2.  When  there  is  a  discrepancy  between  case 
on  appeal  and  the  record,  the  latter  controls. 
McCanless  v.  Flinchum,  98  N.  C.  868, 4  B.  £.  Rep. 
359.  '  .  t" 

8.  When  the  Judge  below  finds  that  fh«  pras- 
eontion  is  not  required  by  the  pnblio  interest,  or 
ttiat  there  was  not  reasonable  ground  ther^or, 
the  prosecutor  Is  properly  taxed  wittt  the  costs. 
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Code,  I  787;  State  v.  Roberts,  106  N.  C.  608,  10  S. 
E.  Rep.  900.    Herrimon  v.  Commissioners,  106  N. 
C.  388,   modifled  and    typographical  error  oor- 
rected.' 
(Syllabu*  by  the  Court.) 

Thin  is  an  appeal  from  an  order  of 
Wo.\iACK,  J.,  at  June  term,  1890,  Durham 
superior  conrt,  taxing  the  prosecutor  with 
*co8t8.  The  defendant  wae  tried  before  a 
JuRtlce  of  the  peace  for  willful  trespass  on 
land,  after  being  forbidden,  and  without 
licence  to  enter,  and  was  adjudged  guilty. 
On  appeal  to  the  superior  court,  the  de- 
fendant was  acquitted.  The  case  on  ap- 
peal, as  made  out  by  the  appellant  and 
to  which  no  exception  or  counter-case 
was  served,  states  that  the  ]udge  found 
the  prosecution  neltherfrlvoloDH  nor  mali- 
cious, but  adjudged,  without  any  further 
linding  of  fact,  that,  us  h  matter  of  law, 
the  prosecutor  must  in  any  event  pay  the 
costs.  The  record  of  the  Judgment,  how- 
ever, shows  that  the  court  adjudged  that 
there  was  not  reasonable  gronnd  for  the 

grosecutlon,  and  that  it  was  not  required 
y  tbe  public  interest,  and  taxed  the  prose- 
cutor with  the  costs.  From  this  judg- 
ment, the  prosecutor,  S. -P.  Gooch,  ap- 
pealed. 

R.  B.  Boone,  for  appellant.  Tbe  Attor- 
ney General,  for  the  State. 

Clark,  J.  Only  the  appellant's  state- 
ment of  cose  on  appeal  is  sent  up  in  the 
transcript,  but,  as  It  appears  that  service 
Hiereot  was  accepted  by  the  solicitor  with- 
in the  time  allowed,  and  no  exceptions 
thereto  nor  counter-case  was  served,  it 
stands  as  the  case  on  appeal.  Russell  r. 
Davis,  W  N.  C.  116,  6  S.  E.  Rep.  895; 
Boutbe  V.  Ratcllffe,  post,  112. 

There  Is,  however,  a  contradiction  be- 
tween the  record  proper  and  the  cawe  on 
appeal,  and  the  record  must  govern. 
Farmer  v.  Willard,  75  N.  C.  401 ;  State  v. 
Keeter,  80  N.  C.  472;  Adrian  v.  Shaw,  84 
N.  C.  832:  McCanless  v.  Filnchum,  98  N.  C. 
35?!,  4  S.  E.  Rep.  359.  From  the  record,  it 
appears  that  the  judge  held  that  the 
prosecution  was  not  required  by  tbe  pub- 
lic interest,  and  that  there  was  not  rea- 
sonable ground  for  the  prosecution.  The 
court,  thereupon,  properly  adjudged  that 
the  prosecutor  pay  costs,  as  reqnlred  by 
section  737.  State  v.  Roberts,  106  N.  C. 
662. 10  S.  E.  Rep.  900.  The  appellant  prob- 
ably relied  on  this  case  havingcome  up  by 
appeal  from  a  Justice  of  the  peace.  But 
while  in  such  cases,  as  Is  held  in  Merrlraon 
V.  Commissioners,  106  N.  C.  369,  It  S.  E. 
Rep.  2G7,  the  county  is  not  liable  In  any 
event  for  costs  in  either  court,  that  Is  by 
virtue  of  Code,  §895.  There  Is  no  provision 
that  in  such  appeals  the  prosecutor  may 
not  be  taxed  with  costs  as  In  a  case  orig- 
inating in  the  superior  court,  whenever 
the  prosecution  is  adjudged  not  based  on 
reasonable  ground,  nor  required  by  tbe 
public  Interest.    Code,  §  787. 

As  to  causes  of  which  a  magistrate 
has  final  jurisdiction  and  to  the  extent  of 
the  costs  In  that  court,  it  would  seem,  by 
virtue  of  Code,  S  8756,  the  prosecutor  could 
only  have  been  taxed  with  costs  when  the 
prosecution  Is  adjudged  frivolous  or  mali- 

'Correotly  printed  in  U  &  K.  Rep.  367. 


clous,  while  section  737  extended  to  justices, 
as  well  as  other  courts,  the  power  to  tax 
prosecutor  with  costs  also,  In  cases  where 
there  was  no  reasonable  ground  tor  the 
prosecution,  or  It  was  not  reqnlred  by 
public  interest.  Whatever  difficulty  there 
might  be  In  reconciling  these  apparently 
conflicting  provisions  of  the  Code,  is  prac- 
tically removed  by  chapter  84,  Acts  1889, 
which  purports  to  amend  section  737,  but 
which  also,  being  later  In  time,  must 
modify  section  3756  where  It  conflicts  with 
it.  This  statute  of  1889  applies  to  justices 
as  well  as  other  courts,  and  provides  that 
the  prosecutor  shall  be  taxed  with  tbe 
costs  if  the  defendant  Is  discharged  from 
arrest  for  want  of  probable  cause.  The 
opinion  In  Merrimim  v.  Commissioners,  106 
N.  C.  ,%9,  11  8.  E.  Rep.  267,  must  be  modi- 
fled  by  adding  to  the  Instances  in  which 
the  prosecutor.  In  a  case  before  a  magis- 
trate, can  be  taxed  with  the  costs,  that  of 
the  defendant  being  discharged  for  want 
of  probable  cause,  though  It  is  still  only 
when  the  prosecution  is  adjudged  frivolous 
or  malicious  that  any  court  Is  empowered 
to  imprison  the  prosecutor  for  non-pay- 
ment of  costs.  Code,S788.  In  this  connec- 
tion it  is  well  to  note  that  in  line  11  of 
page  871, 106  N.  C,  (Merrlmon  v.  Commis- 
sioners,) the  word  "defendant"  is  a  mis- 
print for  "complainant."*  This, however, 
can  readily  be  seen  by  the  context. 

Per  Curiam.    No  error. 


HiGB  V.  Bailey. 

(Supreme  Court  of  North  Carolina.    Oct  28, 
1890.) 

DUCSMT  AKD  DlSTRIBCTION— RlSBTS  OF  SuBVTriHO 
HL'BBANO — ^ABAXDOKMBXT. 

Where  a  wife  left  her  husband  because  he 
would  not  give  her  anything  to  eat,  this  would 
be  such  an  abandonment  by  the  husband  aa,  un- 
der Code  N.  C.  i  1482,  would  deprive  the  hus- 
band of  any  Interest  in  her  estate. 

Appeal  from  superior  court,  Wilson 
county. 

Petition  by  A.  R.  High  for  a  balance  in 
tbe  bands  of  W.  T.  Bailey,  administrator 
of  petitioner's  deceased  wife,  M.  J.  High. 
The  only  Issue  submitted  to  the  jury  was, 
did  the  petitioner  abandon  his  wife,  the 
intestate,  as  alleged?  It  was  admitted 
that  the  petitioner  and  bis  wife,  the  intes- 
tate, were  not  living  together  at  tbe  time 
of  her  death.  Code  N.  C.  §  1482,  was  relied 
upon  by  the  defendant.  It  provides:  "If 
any  husband  shall  separate  himself  from 
his  wife,  and  be  living  in  adultery  at  ber 
death,  or  If  she  shall  have  obtained  a  di- 
vorce a  mensa  et  tboro,  and  shall  not  be 
living  with  her  husband  at  her  death,  or 
if  the  husband  shall  have  abandoned  his 
wife,  or  shall  have  maliciously  turned  her 
out  of  doors,  and  shall  not  be  living  with 
her  at  her  death,  he  shall  thereby  lose  all 
his  right  and  estate  of  whatever  charac- 
ter in  and  to  her  personal  property,  and 
all  right  to  administer  on  her  estate." 
From  a  judgment  for  defendant,  plaintiff 
appeals. 

C.  C.  Daniels,  for  plaintiff.  F.  A.  Wood- 
ard,  for  defendant. 

■Correctly  printed  In  11  S.  B.  Rep.  367. 
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Sbepueko,  J.  The  single  issue  submit- 
ted to  the  jury  was,  did  the  petitioner 
abandon  his  wife,  the  intestate, an  alleged? 
And  the  only  queiitlon  presented  for  our 
consideration  is  whether  there  was  any 
evidence  to  suetatn  the  affirmative  finding 
of  the  Jury.  It  is  true,  as  is  contended  by 
the  counsel  for  the  plaintiff,  that  if  the 
wife  left  her  husband  voluntarily,  there 
could  be  no  abandonment  by  him,  but  if, 
In  the  language  of  his  honor,  "he  made 
her  leave,  or  so  failed  to  provide  for  her 
support  that  she  was  compelled  to  leave 
in  order  to  provide  for  herself  and  family," 
this  would,  in  our  opinion,  be  an  aban- 
donment by  him.  One  of  the  witnesses 
testified,  without  objection,  that  he  vis- 
ited the  family  very  often,  and  that  from 
what  he  saw  there,  the  wife  left  her  hus- 
band "because  he  would  not  give  her  any- 
thing to  eat. "  Surely  this  was  testimony 
to  warrant  the  charge  of  the  court.  Theiv 
was  other  testimony  tending  to  sustain 
the  statement  of  the  witness,  and  the 
Jury  having  passed  upon  it,  we  have  no 
authority  to  disturb  their  verdict.  It  is 
only  where  there  is  no  testimony  that  this 
court  interferes.   No  error. 


Dabdbm  et  al.  v.  Nbhsb  ft  T.  R.  Steam- 
boat Co. 

(Supreme  Court  of  North  Carolina.    Oct  88, 
1890.) 

AcnrovLsnoioKT  or  Mi.sBm>  Wohxn  —  Rsois- 

TKATIOK — RiOOBDB — EVmKNCK. 

1.  An  executrix  who  while  BoIe  enters  into 
an  agreement  to  lease  land  belonging  to  the  es- 
tate is  competent  to  acknowledge  tiie  lease  for 
registration  after  her  marriase,  without  being 
privily  examined,  as  directed  by  Code  N.  C.  | 
1346,  subseo.  0,  in  oases  where  the  aolmowledgment 
of  any  Instrument  conoeming  the  Interest  of  a 
married  woman  is  taken,  for  suon  lease  does  not 
convey  any  interest  of  hers. 

8.  Where  the  acknowledgment  or  proof  of  ex- 
ecution of  a  deed  or  other  paper  required  to  be 
registered  is  taken  by  any  officer  outside  of  the 
county,  where  the  land  lies,  it  may  t>e  registered 
without  any  adjudication  or  order  of  registration 
by  the  clerk  of  the  superior  court  of  the  latter 
ooonty  added  to  the  certificate  of  the  ofBoer  tak- 
ing the  acknowledgment,  aa  Code  N.  C.  I  134<6, 
subseo.  2,  providing  tliat  the  clerk  of  the  superior 
court  where  the  land  lies  shall  pass  upon  the  ac- 
knowled^ents  taken  before  other  officers,  is 
merely  directory. 

8.  The  record  of  a  suit  In  another  court  can- 
not be  identified  by  a  witness  to  whom  the  orig- 
inal papers  were  handed  by  the  clerk  of  that 
court,  for  such  identiAoation  is  merely  hearsay. 

This  was  a  civil  action,  tried  at  the  Sep- 
tember term,  1890,  of  the  superior  court  of 
Craven  county  btfore  Womack,  .Tudge. 
The  complaint  and  answer  were  as  fol- 
lows: The  plalntlffR,  complaining,  allege 
(1)  that  they  are  the  owners,  and  entitled 
to  the  immediate  pofisession,  of  four  hales  of 
lint  cotton,  marked  "J.J.B. ;"  (2)  that  the 
defendant  wrongfully  withholds  the  pos- 
session thereof;  (3)  that  they  have  de- 
manded possession  thereof  of  the  defend- 
ant, and  it  has  refused  to  deliver  the  same; 
(4)  that  the  value  of  said  property  is 
about  fl80,  and  they  are  damaged  that 
sum  b.v reason  of  said  wrongful  detention; 
wherefore  they  demand  Judgment(l)  for  the 
possession  of  said  property ;  (2)  U  posses- 


sion cannot  be  had,  for  its  value,  to- wit, 
f  180;  (3)  for  costs  of  this  action.  The  de- 
fendant answers  the  complaint:  (1)  It  de- 
nies the  firat  article  of  the  complaint.  (2) 
It  denies  the  second  article  of  the  com- 
plaint. (8)  It  denies  the  third  article  of 
the  complaint.  (4)  It  denies  the  fourth 
article  of  the  complaint.  Wherefore  it  de- 
mands Judgment  that  it  go  without  day, 
and  for  costs. 

There  are  two  assignments  of  error  in 
the  record,— the  first  growing  ontoftbe 
admission  of  a  certain  lease  as  evidence, 
the  second  out  of  the  exclusion  of  the  rec- 
ord of  another  suit  lately  pending  in  the 
superior  court  of  Lenoir  county.  Hattie 
D.  Kennedy  and  W.  M.  Darden,  executrix 
and  executor  of  O.  H.  Kennedy,  deceased, 
on  the day  of  December,  1884,  exe- 
cuted a  certain  lease  for  a  tract  of  land 
therein  described,  for  the  purpose  of  culti- 
vation as  a  farm  for  a  term  extending 
from  the  date  of  its  execution  to  the  Ist 
day  of  January,  1889,  to  one  C.  P.  Davis, 
who  stipulated  on  his  part  to  pay  for  said 
land  an  annual  rent  of  f  1,000.  This  is  a 
controvenyasto  the  ownership  of  certain 
cotton  all^^  to  have  been  raised  on  said 
land  when  cultivated  under  said  lease. 
The  probates,  or  proofs  of  execution  on 
the  said  lease  were  as  follows:  On  the 
10th  of  May,  1889,  the  said  W.  M.  Darden 
acknowledged  the  execution  thereof  before 
D.  M.  Patrick,  clerk  of  the  superior  court 
of  Greene  county,  N.  C. ;  on  the  6tb  day  of 
May,  1889,  Hattie  D.  Borden,  formerly 
Hattie  D.  Kennedy,  acknowledged  the  exe- 
cution thereof  before  A.  T.  Grady,  clerk  of 
the  superior  court  of  Wayne  county,  N.C. ; 
and  on  the  14th  day  of  May,  1889,  the  said 
W.  M.  Darden.  C.  P.  Davis  and  Hattie  D. 
Borden,  formerly  Hattie  D.  Kennedy,  ap- 
peared before  E.  W.  Biczell,  clerk  of  the  su- 
peiior  coui't  of  Lenoir  county,  N.  C.,  and 
acknowledged  the  execution  of  the  said 
lease,  and,  upon  a  certiflcat«  to  that  effect, 
said  lease  was  registered  on  the  14th  day 
of  May.  1889.  The  said  Hattie  D.  Borden, 
during  the  year  A.  D.  1889,  at  the  time  of 
making  said  acknowledgments,  was  the 
wife  of  W.  H.  Borden,  and  said  W.  H.  Bor- 
den  was  not  a  party  to  any  of  said  ac- 
knowledgments or  proofs.  The  lands  de- 
scribed in  said  lease  were  situated  in  Le- 
noir county,  and  the  lessors,  at  the  time 
of  the  acknowledgments  of  the  execution 
of  said  lease,  did  not  reside  In  Lenoir  coun- 
ty, but  did  reside  respectively  In  Wayne 
and  Gfoene  counties.  There  was  no  cer- 
tificate of  the  clerk  of  the  superior  court  of 
Greene  county,  adjudging  the  said  lease  to 
have  been  duly  acknowledged  or  proved  In 
the  same  manner  as  if  taken  or  made  be- 
fore him,  as  required  by  section  1246  of  the 
Code,  snbsec.  2. 

The  defendant  objected  to  the  lease  be- 
ing read— (1)  Because  said  lease  being  for 
more  than  three  years,  the  same  was  re- 
quired to  be  registered,  and  it  was  not 
registered  at  the  commencement  of  this 
action,  nor  until  the  term  established  by 
said  lease  had  expired.  (This  objection 
was  overruled,  and  the  defendant  ex- 
cepted.) (2)  Because  the  lease  was  not 
legally  proved  and  registered— (1)  because 
at  the  times  of  said  acknowledgments  by 
the  said  Hattie  D.  Borden,  she  was  a  mar- 
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tied  woman, and  tbe  probate,  or  acknowl- 
«dKraent,  \raB  not  such  as  Is  required  by 
Jaw  fur  femes  covert.  (Objection  over- 
ruled, and  exception  by  defendant.)  (2) 
Becaose  the  said  Hattie  I).  Borden  and 
W,  M.  Darden  did  not  reside  in  Lenoir 
coanty,uj]d  the  aclcnowledgment  by  them 
before  the  clerk  of  the  superior  court  of 
Xienoir  cunnty  was  not  legal.  (This  ob- 
jection was  iiTerruled,  and  tbe  defendant 
«zcepted.)  (3)  Because,  as  to  tbe  ac- 
knowledgments of  said  Hattie  D.  Borden 
in  Wayne  county,  and  said  W.  M.  Darden 
in  Greene  county,  there  were  no  findings 
or  Judgment  by  the  clerk  of  the  superior 
'Court  of  I^noir  county  that  said  Ipasewas 
ackuuwIe^Ked  In  tbe  same  manner  as  if 
made  before talm,  and  order  of  registration 
of  tbe  certificates,  etc.,  a»  required  by  the 
€ode,  §  124ft,  subsec.  2.  (Objection  ovei^ 
mled,  and  defendant  excepted.)  Where- 
upon tbe  lease,  against  the  defendant's 
protest,  was  read  to  the  Jury.  C.  P.  Davis 
was  introdnced  as  a  witness  for  tbe  plain- 
tifbi,  and  testified  that  be  was  a  party  to 
the  contract,  or  lease;  that  tbe  cotton 
seised  was  raised  on  that  land ;  that  he 
was  In  possession  of  tbe  land  under  the 
lease,  as  tenant  of  the  plaintiffs,  and  that 
the  rent  and  advances  for  that  year,  due 
to  the  plaintiffs,  have  not  been  paid.  D. 
E.  Perry,  a  witness  for  the  defendant,  tes- 
tified that  be  bad  beard  W.  H.  Borden, 
who  was  acting  as  the  agent  of  tbe  plain- 
tiffs, say  that  be  bad  agreed  with  one 
Hardy  Loftin  that  this  action  should 
abide  the  result  of  an  action  then  pending 
in  tbe  saperior  court  of  Lenoir  county, 
wbeiein  these  plaintiffs  and  one  CEttlnger 
w<>re  defendants,  and  beard  him  say  the 
<Ettinger  case  was  found  against  the 
plaintlBs,  said  suit  being  of  like  nature 
with  this  action.  The  n-itness  then  pro- 
duced what  purported  to  be  the  original 
papera  and  Judgment  roll  In  the  case  of 
plaintiffs  against  CEttlnger,  hereinbefore 
referred  to,  lately  pending  in  the  superior 
court  of  Lenoir  county,  and  the  defendant 
asked  witness,  "  Where  did  yon  get  these 
papers?"  tbe  object  being  to  show  that 
tbe  clerk  of  the  superior  court  of  Lenoir 
county  gave  the  witness  tbe  papers  as  the 
original  papers  In  said  case,  which  they 
pnrport  to  be,  and,  having  thus  identified 
them ,  defendants  proposed  to  in  troduce  the 
papers  in  evidence  to  show  that  the  plain- 
tiffs bad  agreed  that  they  would  be  bound 
In  this  action  by  such  result,  and  agreed 
to  take  nothing  by  this  writ,  if  the  referee 
appointed  in  that  action  should  decide  in 
favor  of  CEttlnger.  The  plaintiffs  objected 
to  tbe  question,  and  to  tbe  introduction 
of  said  record  in  evidence,  upon  the 
gronnds:  (1)  That  the  witness  could  not 
Identify  tbe  records  of  the  superior  court 
of  Lenoir  county;  (2)  that  the  records 
«onld  not  identify  themselves;  (3)  that  the 
original  papersand  true  record  should  not 
be  otfer^  in  evidence,  but  that  a  tran- 
script, properly  certified,  should  alone  be 
offered.  (Objection  of  tbe  plaintiffs  sus- 
tained, and  exception  by  defendant.) 

Tbe  Jury  foond  the  issues  in  favor  of  the 
plaintifte.  Motion  for  new  trial  by  delend- 
ant,  on  ttie  gronnds  mentioned  in  the  as- 
signments of  error.  Motion  refused.  De- 
loidant  appealed. 


W.  W.  Clark  and  Manly  &  Guton,  for 
plaintiffs.    Si.  D.  Stevenson,  tor  defendant. 

AvEBT,  J.,  (after  stating  tbe  facta  aa 
above.)  We  do  not  think  that  it  is  neces- 
sary to  determine  whether  the  acknowl- 
edgments by  both  of  the  lessors  before  tbe 
clerk  of  the  superior  court  of  Lenulr  coun- 
ty, where  the  land  was  situate,  was  a 
sufBcieut  compliance  with  the  registration 
laws  (Code,  §  1246,  and  the  sabsections)  to 
make  tbe  registration  valid.  W.  M.  Dar^ 
den,  a  resident  of  Greene  county,  acknowl- 
edged the  execution  of  the  lease  before  the 
clerk  of  the  superior  court  of  that  county 
on  the  6th  of  May.  1880,  and  C.  P.  Davis, 
tbe  lessee,  being  a  resident  of  Lenoir,  made 
a  similar  Hcknowledgment  before  the  clerk 
of  the  superior  court  of  Lenoir  county  on 
the  Uthof  May,  1889;  and  the  fact  that 
the  other  parties  to  the  Instrument  ap- 
peared with  Davis  before  the  clerk  of  the 
latter  county  certainly  does  not  vitiate  the 
probate  as  to  him  under  subsection  2,  { 
1246,  Code,  If  it  would  be  otherwise  suffi- 
cient. Hattie  D.  Kennedy,  after  sbe  be- 
came the  wife  of  W.  H.  Borden  and  re- 
moved to  Wayne  county,  on  the  6th  of 
May,  1889,  acknowledged  the  execution  ou 
her  part  before  Grady,  cierk  of  tbe  su- 
perior court  of  tbe  county  in  which  sbe 
then  resided.  Subsection  6 Is  as  follows: 
"  When  the  proof  or  acknowledgment  of  a 
con  veyance,  power  of  attorney,  or  other 
instrument  concerning  tbe  interest  of  a 
married  woman  in  lands,  Is  taken  as  in 
this  chaptei  directed,  no  clerk  of  the  su- 
perior court  shall  adjudge  such  convey- 
ance orotherlnstrument  to  be  duly  proved 
or  acknowledged,  unless  the  private  ex- 
amination of  such  married  woman  is  taken 
according  to  the  laws  of  this  state,  and  a 
certificate  thereof  attached  to  the  deed  or 
other  instrument."  As  the  agreement 
was  signed  by  Mrs.  Borden  when  she  was 
a  feme  sole,  she  had  the  authority  to  enter 
into  it  In  her  representative  capacity,  and 
did  not  affect  any  individual  interest  held 
by  her  in  land,  It  was  not  necessary  that 
she  should  be  privily  examined,  or  that 
her  husband  should  In  any  way  signify  his 
assent  to  her  act,  if,  indeed,  the  instrument 
were  admitted  to  be  such  as,  under  any 
circumstances,  to  make  a  privy  examina- 
tion necessary  to  its  efficacy.  Hodges  v. 
Hill,  105  N.  C.  130, 10  S.  £.  Rep.  916.  She 
acknowledged  the  genuineness  of  her  sig- 
nature and  the  delivery  of  a  paper  execut- 
ed when  she  had  unquestioned  power  to 
act  as  executrix,  and  in  doing  so  she  was 
not  continuing  to  act  as  executrix  after 
coverture,  but  was  merely  furnishing  the 
proof,  in  tbe  mode  prescribed  by  law,  of 
an  agreement  previously  made  by  her 
within  the  scope  of  her  power.  Hence, her 
right  to  act  as  executrix  after  her  mar- 
riage dues  not  come  in  question. 

But  counsel  contended  that  it  wfis essen- 
tial to  the  validity  of  the  registration  that 
the  clerk  of  the  county  where  the  land  lies 
(Lenoir)  should  have  adjudged  the  lease 
to  have  been  duly  acknowledged  or  proved 
in  the  same  manner  as  if  taken  or  made 
before  hhn,  and  while  the  Judge  who  tried 
the  case  below  states  that  there  was  no 
cprtiflcate  in  the  precise  language  of  tb'' 
statute,  he  also  says,  in  another  part 
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the  Btatement,  that  aaid  clerk  appended  a 
certificate  when  he  took  the  acknowledj?- 
meot  of  all  the  parties  to  the  lease  on  the 
14th  of  May,  18S9,  after  the  lessors  had  ap- 
peared beifore  the  clerks  In  their  respective 
countleB.  The  lease,  with  all  of  the  certifi- 
cates attached,  ouf^ht  to  have  been  sent 
up  as  an  exhibit,  so  that  the  court  here 
could  see  the  form  of  the  certificate,  In- 
stead of  acting  upon  a  statement  of  a  con- 
clusion of  law  as  to  the  nature  and  effect 
of  the  paper  slfrned  by  him  end  appended 
to  the  lease.  The  parties,  lessors  and  les- 
see, appeared  before  Blzzell,  clerk,  and.  In 
the  language  of  the  statement,  "acknowl- 
edged the  execatlon  of  said  lease,  and,  up- 
on a  certificate  to  that  effect,  said  lease 
was  registered  on  the  14th  of  May,  1889. " 
In  the  absence  of  more  specific  Informa- 
tion, we  must  presume  that  the  officer, 
though  he  did  not  adjudgethe lease  to  have 
been  dulj  acknowledged  or  proved  before 
the  other  clerks  in  the  same  manner  as  if 
taken  or  made  before  him,  did  In  fact  ad- 
judge that  it  bad  been  duly  acknowledged, 
and  order  It,  with  the  certificates,  to  be 
registered  after  the  other  two  certificates 
had  already  been  Indorsed  or  attached  to 
it.  We  must  presume,  too,  when  the  rec- 
ord does  not  show  the  contrary,  that  the 
oflScer  did  his  duty  and  made  his  certifi- 
cate in  proper  form.  We  do  not  deem  it 
essential  that  be  should  have  adopted  tbe 
very  language ofthe  statute, and  adjudged 
that  the  lease  had  been  dniy  acknowledged 
before  each  of  the  other  clerks,  if,  acting  up- 
on tbe  assumption  that  It  had  been  after  the 
indorsement  of  two  other  certificates,  he 
ordered  the  registration.    The  flat  presup- 

gosee  the  necessary  approval  of  what  had 
een  previously  done,  and  thereis  nothing 
in  the  record  to  rebut  the  presumption 
that  a  flat  constituted  a  part  of  Bizzell's 
certificate.  The  appellant  might  have  in- 
sisted upon  bringing  up  the  lease,  and 
possibly  ought  to  have  done  so.  He  has 
no  just  ground  of  complaint  if  the  certifi- 
cate Is  not  In  form  what  we  assume  the 
officer  would  make  it. 

But  it  Is  Important  that  we  should  pass 
upon  at  least  one  of  the  questions  that 
the  counsel  for  both  parties  discussed  be- 
fore us,  and  Intended  to  present.  Suppos- 
ing that  Blzzell  did  not,  in  terms,  order 
that  any  certificate  should  be  reglstei-ed 
with  the  lease  but  his  own,  and  admit- 
ting, for  tbe  sake  of  argument,  that  he 
bad  no  authority  to  take  tbe  acknowledg- 
ments of  residents  of  Wayne  or  Greene 
counties  as  to  conveyances  or  leases  of 
land  lying  in  Lenoir,  we  would  still  be 
confronted  with  the  question  whether  the 
registration  as  to  Mrs.  Hattle  D.  Borden 
and  W.  M.  Darden  npon  the  certificates 
and  fiats,  which  we  presume  were  append- 
ed, of  the  two  other  clerks,  was  valid. 
We  think  that  the  concluding  sentence  of 
subsection  6,  §  1246,  should  still  be  con- 
strued as  directory  merely,  notwithstand- 
ing the  changes  made  by  the  Code  since 
this  court  construed  section  2  c.  35,  of  Bat- 
tle's Revlsal,  in  the  case  of  Holmes  v.  Mar- 
shall, 72  N.  C.  89,  and  approved  that  con- 
struction In  Young  t.  Jackson,  92  N.  C. 
144.  The  acknowledgment  of  the  lessors 
having  been  taken  In  accordance  with  the 
terras  of  the  second,  and  that  of  the  lessee 


in  compliance  with  the  first  subsection  of 
section  1246,  by  the  clerks  of  the  superior 
courts  in  the  counties  where  they  respect- 
ively resided,  it  Is  not  material  whether 
the  fiat  of  Blzsell,  In  terms  or  by  implica- 
tion, passed  upon  the  probates  taken  by 
the  other  clerks,  and  ordered  them  to  be 
recorded  with  his  own  certificate,  and  the 
lease.  The  probate  as  to  each  of  the  par- 
ties having  been  taken  by  a  competent 
officer,  the  right  to  order  the  registration 
follows  as  an  incident  to  the  probate  Ju- 
risdiction. Rodman,  J.,  in  Holmes  v.  Mar- 
shall, supra,  says:  "It  would  seem  that  a 
power  to  take  probate  naturally  carries 
with  it,  as  an  incident,  a  power  to  order 
registration."  We  think  that  the  roost 
Important  and  cogent  reasons  that  led 
this  court  In  that  case  to  sustain  the  au- 
thority of  an  oflScer,  who  Is  empowered  to 
take  probate  of  deeds,  to  add  aflat  to  his 
certificate,  still  subsist.  We  therefore  hold 
that,  where  an  acknowledgment  or  proof 
of  the  execution  of  a  deed  or  other  paper, 
required  or  allowed  to  be  registered,  is 
lawfully  taken  by  any  oflJcer  other  than 
the  clerk  of  the  superior  court  of  the  coun- 
ty where  the  land  lies.  It  is  not  essential 
to  the  validity  of  Its  registration  that 
the  latter  should  add  an  iidjudlcation  or 
order  of  registration  to  the  certificate  and 
flat  of  the  officer  taking  the  probate.  Tbe 
provision  contained  In  the  last  sentence  of 
tbe  subsection,  (section  1246,  [subsec.  2,]) 
that  the  clerk  of  the  superior  court  of  the 
county  where  the  land  lies  shall  pass  upon 
the  acknowledgments  taken  before  other 
clerks.  Judges,  or  Justices  of  tbe  supreme 
court,  and  determine  whether  they  have 
been  taken  In  due  form,  or  in  tbe  same 
manner  as  If  he  had  taken  them  himself, 
was  not  intended  to  be  mandatory,  but 
directory  merely. 

A  wituees  for  the  defendant  prodaced, 
while  upon  the  witness  stand,  n  bundle 
purporting  to  be  the  original  papers  In  a 
case  lately  pending  In  the  suiierior  court 
of  Lenoir  county  wherein  the  plaintiffs  in 
this  action  and  one  CEttlnger  were  defend- 
ants, and  counsel  for  tbe  defendants  pro- 
posed to  ask  him  the  question,  "Where 
did  you  get  these  papers?"  The  purpose 
of  counsel  in  propounding  the  question 
was  to  Identify  the  papers  as  records,  by 
showing  that  the  clerk  of  the  superior 
court  of  Lenoir  county  gave  them  to  the 
witness  as  the  original  papers,  according 
to  their  purport.  In  other  words,  the 
proposition  was  to  show  that  the  officer 
intrusted  by  law  with  the  custody  of  them 
told  the  witness  that  they  were  original 
records  In  his  office.  The  original  papers 
offered.  If  they  were  material,  and  were 
properly  Identified,  were  admissible  in  ev- 
idence- A  copy  of  this  record,  with  a 
proper  certificate  from  the  clerk,  is  de- 
clared competent  as  evidence  by  section 
1342  of  the  Code,  but  It  was  the  Inconven- 
ience of  producing  and  Identifying  the  orig- 
inals that  necessitated  the  admlBsion  of 
exemplified  copies.  State  v.  Volgbt,  90  N. 
C.  745. 

It  is  not  necessary  to  decide  whether  the 
record  was  relevant  or  pertinent,  since  the 
testimony  offered  to  identify  It  was  mere 
hearsay  evidence,  and  Insufficient  for  that 
purpose.    The  custodian   of   the   record 
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might  hare  identified  It  if  lie  bad  been  in- 
trudnced  aa  a  witness,  but  wliat  be  Raid 
to  the  wltueea  in  reference  to  the  nature 
or  character  of  the  papers  was  no  more 
competent  than  proof  of  the  declarations 
of  any  otber  person  In  relation  to  tbem. 
BprinKS  v.  Sehenck,  106  M.  C.  165, 11 S.  E. 
Rep.  646. 

We  conclade,  therefore,  that  there  was 
no  error  in  the  rulings  of  his  honor  to 
which  exceptions  were  entered  below,  and 
the  iudgment  must  be  affirmed. 


Woon  et  ah  v.  Watbon  et  ah 

(Sujmme  Court  of  Iforth  CaroUna.   Oct  K, 
18M.) 

JvDomsT— 'FoK  Decsased  Pabtt — VACiToia. 
A  judgment  for  a  defendant  who  at  the 
Ume  of  its  rendition  is  dead,  which  fact  is  then 
unknown,  is  not  for  that  reason  void,  and  plain- 
tiff's motion  to  set  it  aside  on  that  ground  -is 
properly  denied. 

Appeal  from  superior  court,  Bertie  coun- 
ty; WuMitCK,  Judge. 
D.  C.  Winaton,  for  plaintiffs. 

D4TIS,  J.  At  the  fall  term,  1889,  of  the 
superior  court  of  Bertie  county,  in  an  ac- 
tion by  the  plaintiffs  ▼.  George  Watson, 
the  ancestor  of  the  present  defendants, 
jndgment  was  rendered  in  favor  of  the  de- 
fendant Watson  against  the  plaintiQs. 
The  following  is  the  case  on  appeal :  This 
was  a  motion  heard  before  Womack,  J., 
at  February  term,  1890,  of  Bertie  superior 
court,  to  set  aside  a  Judgment  herein  ren- 
dered at  fall  term,  1889,  of  said  court,  which 
is  set  out  in  the  record,  upon  the  follow- 
ing facts  ascertained  and  found  by  the 
court:  That  at  the  time  of  the  rendition 
of  said  Judgment  in  favor  of  George  Wat- 
son, he,  the  defendant,  had  tor  several 
niootbs  been  dead,  which  fact  was  then 
unlcnown;  tbatplaintittsgavenoticeol  ap- 
peal from  said  Judgment,  but  upon  bear- 
ing of  the  death  of  George  Watson,  took 
no  steiM  to  perfect  the  same,  but  caused 
notices  to  issue  to  the  present  defendants, 
who  are  the  widow  and  heirs  at  law  of 
George  Watson,  of  a  motion  to  set  aside 
said  jud^rment,  on  the  ground  that  at  the 
time  nf  the  rendition  of  the  same  George 
Watson  was  dead.  The  defendants  en- 
tered a  special  appearance,  and  resisted 
the  motion  upon  the  following  grounds: 
(1)  That  it  was  the  duty  of  the  plaintiffs 
to  suggest  the  death  of  the  defendant, 
and  not  having  done  so,  they  are  bound 
by  the  judgment;  (2)  that  the  defendants 
are  the  only  parties  who  had  the  legal 
right  to  move  to  set  aside  the  said  Judg- 
ment,-wtaich  they  elect  not  to  do.  Ttie  mo- 
tion to  set  fiolde  said  judgment  was 
refused,  from  which  refusal  the  plaintiffs 
appealed.  Was  the  judgment  in  favor  of 
'A  atson,  the  dead  defendant,  against  the 
living  plaintiffs  void  or  voidable  at  the  in- 
stance of  the  plaintiffs?  We  find  many 
cases,  and  some  conflict  of  derisions,  in 
which  Judgment  was  rendered  in  favor  of 
plaintiffs  against  deceased  defendants, 
but  our  researches  have  not  enabled  us  to 
find  any  in  which  Judgment  was  rendered 
in  favor  of  the  defendant  after  his  death, 
against  the  living  plaintiff.  In  Kelly  v. 
T.12s.E.no.l — 4 


Hooper's  Ex'rs,  3  Terg.  395,  andin  Carter  v. 
Carrlger,  Id.  411,  it  was  held  that  a  Judg- 
ment against  a  (lead  man  was  an  absolute 
nullity.  In  Holmes  v.  Honie,  8How.  Pr.884, 
it  was  held  that  a  Judgment  after   the 
death  of  a  party  may  be  stricken  out,  and 
the  same  was  held  in  Lockridge  v.  Lyon, 
68  Ga.  137.    It  was  also  held  by  this  court 
in  Lynn  v.  Lowe,  88  N.  C.  478,  (Ruffin, 
J.,  dissenting,)  that  a  Judgment  rendered 
against  a  party  after  his  death  is  irregu- 
lar, and  may  be  set  aside,  to  the  end  that 
the  representative  of  the  deceased  defend- 
ant  may  have  an  opportunity  to  resist  a 
Judgment.    In  Knott  v.  Taylor,  99  N.  C. 
511,  6  S.  E.  Rep.  788,  it  was  held  that  a 
Judgment  rendered  against  a  dead  person, 
the  tact  of  his  death   being    nnknown  to 
the  court  or  the  plaintiff,  was  not  void, 
but  irregular  and  roidrible.    We  refer  to 
the    interesting    discussion    in    Lynn    v. 
Lowe,  supra,  and  to  the  authorities  there 
cited,  as  to  the  effect  of  a  Judgment  ren- 
dered against  a  defendant  who  died  be- 
fore its  rendition.    In  Freeman  on  Judg- 
ments. S  140,  It  is  said :    "  If  Jurisdiction  be 
obtained  over  the  defendant  in  bis  life- 
time, a  Judgment  rendered  against  him 
subsequently  to  his  death  Is  not  void;" 
again,  section  153:    "Judgments    for  or 
against  deceased  persons  are  not  general- 
ly regarded  as  void  on  that  account;'* and 
this  view  of  the  law  seems  to  be  in  accord 
with  the  current  authorities  upon  the  sub- 
ject, though,  as  has  Ijeen  said,  there  Is 
want  of  unanimity  in  the  adjudications, 
and  In  this  state  it  may  he  regarded  as 
settled  that  thedeath  of  a  party  defendant 
to  an  action  before  trial  should  be  sug- 
gested, and  the  proceedings    suspended, 
until  the  real  or  personal  representatives, 
as  the  case  may  be,  can  be  made  parties, 
and  the  action  continued  against  them, 
and  if  this  be  not  done,  and  the  plalutlff 
takes  Judgment  against  a  dead  defendant. 
It  may  be  set  aside.    Lynn  v.  Lowe,  88  N. 
C.  478;  Knott  v.  Taylor,  09  N.  C.  511,  6  S. 
E.  Rep.  788,  and  cases  there  cited.    In  Lynn 
V.Lowe,  the  late  chief  Justice  said:    "It 
was  obviously  the  plaintiff's  duty,  to  pre- 
vent anabatementof  their  action,  to  bring 
the  fact  of  the  defendant's  death  to  the 
notice  of  the  court,  and  to  make  the  other 
necessary  parties  in  consequence  thereof. 
In  order  to  proceed  with  the  cause.    It 
could  not  he  the  duty  of  any  other,  since 
the  event  that  seated  the  lips  of  the  de- 
ceased recalled  the  authority  of  his  attor- 
ney longer  to  represent  him."    There  is 
a  manifest  reason  why  a  Judgment  against 
a  dead  man  may  be  avoided  and  set  aside 
as  irregular  by  a  proper  motion  in  the  ac- 
tion, and  that  motion,  said  the  present 
chief  Justice  in  Knott  v.  Taylor,  "mightbe 
made  by  any  person  having  right  under 
or  derived    from  the  deceased  defendant 
therein,  after  the  action  began.    This,  as 
to  the  party  who  may  make  the  motion, 
is  allowable,  because,  the    defendant  in 
the  action  having  died  before    •    •    •  the 
Judgment  was  entered,  he  could  not  make 
it,  and,  in  such  case,  no  presumption  arises 
that    he   assented  to    and   was  satisfied 
with  it.    Ordinarily,  only  the  defendant 
against  whom  an  irregular  Judgment  is 
given  can  complain  of  it.    If  he  does  not, 
ttae  presumption  Is  that  be  is  satisfied  with 
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It.  It  Is  otherwise  where  he  was  dead  at 
the  time  the  Judgment  was  given."  These 
reasons  do  not  apply  to  a  Judgment  In 
favor  of  a  dead  defendant  against  a  liv- 
ing plaintiff.  No  action  shall  abate  by 
the  death  of  apartyexceptlnthecases pro- 
vided In  section  J88  of  the  Code.  Regular- 
ly, as  is  the  practice,  the  death  of  a  party 
to  an  action  should  be  suggested,  and  his 
representative  made  a  party;  and  it  baa 
been  held  in  California  that  where  the 
.  death  of  a  party  occurred  before  the  ap- 
peal was  taken,  the  fact  might  be  shown 
in  the  appellate  court  by  affidavit.  Judaon 
V.  Love,36Cal.463;  Shartzerv.Love,40Cal. 
96,  and  Taylor  v.  Railroad  Co.,  45  Cal.  837. 
If,  as  Is  held  by  some  authorities,  (see  dis- 
senting opinion  of  RCFPiN,  J.,  in  Lynn  v. 
Lowe,  and  the  cases  there  cited,)  a  Judg- 
ment would  not  be  voidable  It  rendered 
against  a  dead  defendant,  it  would  seem, 
a.  tortiori,\t  would  not  be  void  or  voidable 
If  rendered  In  favor  of  a  dead  defendant 
against  a  living  plaintiff,  for  there  is  a 
difference  between  the  two,  and  a  manifest 
reason  in  favor  of  sustaining  the  validity 
of  the  Judgment  against  the  living  plain- 
tiff that  does  not  apply  in  the  case  of  a 
Judgment  against  the  dead  defendant. 
The  living  plaintltfcannoteexceptlonsand 
appeal;  "the  lips  of  the  dead  defendant 
are  sealed."  The  plaintiff  was  present  in 
person,  or  by  attorney,  and,  whatever 
might  be  the  effect  of  a  Judgment  against 
the  dead  man,  there  was  no  irregularity 
of  which  the  plaintiff  can  complain.  In 
the  case  before  us,  the  Judgment,  so  far  as 
the  record  discloses,  was  regularly  taken 
in  accordance  with  the  uses  and  practice 
of  the  court.  The  fact  that  the  defendant 
was  dead  was  unknown  at  the  time  of  the 
trial,  and  it  proceeded  against  him  as  if 
be  were  aiive,  resulting  in  n  Judgment  in 
his  favor,  and  It  was  not  until  after  tbe 
Judgment  that  the  fact  of  his  death  ap- 
peared aliunde.  Tbe  plaintiff  does  not 
seek  to  set  aside  the  Judgment  upon  the 
ground  of  mistake,  surprise,  or  excusable 
neglect  under  section  274  of  the  Code,  nor 
is  It  pretended  that  there  was  any  fraud, 
but  simply  upon  the  ground  that  the  de- 
fendant against  whom  he  was  prosecut- 
ing his  action  was  dead  at  the  time,  and 
tbe  tact  of  his  death  was  unknown  to  him 
outil,  the  Judgment  being  adverse  to  him, 
be  sought  by  appeal  to  get  a  new  trial  or 
a  reversal  of  the  Judgment.  If  declared 
void  or  Irregular,  and  set  aside,  the  effect 
would  bo  to  give  the  plain  tiff  a  new  trial, 
whether  he  would  be  entitled  to  It  on  the 
bearing  of  his  appeal  upon  Its  merits  or 
not,  whether  the  judgment  was  correct  in 
law  or  not.  This  would  be  manifestly 
unjust  if,  upon  the  hearing  of  the  appeal, 
it  should  appear  that  the  Judgment  bplow 
was  corre<-t  In  law.  In  section  938  of  the 
Code  it  is  declared:  "In  no  action  shall 
the  death  of  either  party  between  the  ver- 
dict and  the  Judgment  be  alleged  for  error 
If  such  Judgment  be  entered  within  two 
terms  after  the  verdict."  Clearly  the  par- 
ty against  whom  Judgment  might  be  en- 
tered would  be  entitled  to  appeal,  or  a 
writ  of  certiorari  as  a  substitute  therefor. 
The  right  of  appeal  is  given  to  any  party 
aggrieved,  as  prescribed  in  chapter  10  of  tbe 
Code,  or  a  writ  of  certiorari,  as  a  substi- 


tute therefor  in  a  proper  case.  Tbe  appel- 
lant's counsel  says  thataftorlearnlngtbat 
the  defendant  was  dead  he  took  no  steps  to 
perfect  his  appeal,  because  there  was  no 
one  upon  whom  the  statement  of  case  on 
appeal  could  be  served.  We  do  not  think 
that,  even  conceding  that  the  Judgment 
was  irregular,  the  plaintiff  was  entitled 
to  have  the  Judgment  set  aside,  unless 
merits  were  shown,  and  none  are  stated ; 
nor  do  we  think  that  he  necessarily  losthls 
right  to  appeal  by  reason  of  the  fact  that 
the  defendant  was  dead.  He  might  have 
obtained  It,  as  would  a  party  against 
whom  a  Judgment  was  rendered,  under 
section  938  of  the  Code.  Any  party,  by  ap- 
peal. In  compliance  with  the  provisions  of 
the  Code  In  relation  thereto,  or  by  writ 
of  certiorari,  in  a  proper  case  as  a  substi- 
tute therefor,  has  a  right  to  have  any  de- 
cision of  the  court  below,  upon  any  mat- 
ter of  law  or  legal  Inference,  reviewed  by 
tbe  supreme  court,  which  has  "the  power 
to  Issue  any  remedial  writs  necessary  to 
give  it  a  general  supervision  and  control 
over  tbe  proceedings  of  the  Inferior 
courts. "  Code,  §  945.  The  heirs  of  the  de- 
ceased defendant  were  necessary  parties 
in  the  prosecution  of  the  appeal,  and  might 
have  been  made  parties  by  proper  orders 
in  the  cause,  when  the  appeal  could  have 
been  beard  upon  Its  merits,  but  tbe  Judg- 
ment was  not  void,  and  the  plalntlBS'  mo- 
tion was  properly  denied.  There  was  no 
error. 

State  v.  Pritchard. 

{Swprtime  Court  qf  JTorth  Carolina.    Oct.  90, 
1890.) 

EiTOBTios— Fees — Corbupt  IirriEirr— Iimicnixirr. 

1.  On  the  trial  of  aa  officer  for  eztortloa  in 
taking  fees  it  Is  necessary  to  prove  that  the  fees 
were  taken  with  a  corrupt  intent,  and  a  charge 
which  withdraws  the  consideration  of  that  ques- 
tion from  the  jury  Is  erroneous. 

2.  On  the  trial  of  an  offloer  for  a  oornipt  vio- 
lation of  his  oath  of  office,  under  Code  N.  C.  ( 
1090,  by  wrongfully  talcing  fees,  it  is  necessary 
to  prove  a  corrupt  intent,  and  it  is  error  to  with- 
draw the  consideration  of  that  question  from  Uie 
jury. 

8.  On  the  trial  of  an  officer  for  brlbwy  in 
taking  unlawful  fees,  It  Is  necessary  to  prove  • 
corrupt  intent. 

4.  An  indictment  for  extortion  which  falls  to 
charge  that  the  money  was  taken  "under  color  of 
office"  Is  insuffioient. 

This  was  a  criminal  action  tried  to  tbe 
spring  term,  1890,  of  the  superior  court  of 
Bertie  county,  before  Armfield,  Judge. 
The  defendant  pleaded  not  guilty  to  tbe 
indictment,  which  was  as  follows:  "Tbe 
jurors  for  the  state,  upon  their  oath,  pre- 
sent that  on  tfte  28th  day  of  October,  A.  O. 
1889,  one  A.  J.  Pritchard,  late  of  the  coun- 
ty of  Bertie,  being  then  a  justice  of  the 
peace  In  and  for  the  aforesaid  county, 
duly  and  legally  appointed  and  author- 
ized to  discharge  the  duties  of  that  office, 
did,  on  the  said  28th  day  of  October,  1889 
at  and  in  said  county,  issue  in  the  name 
of  the  state  of  North  Carolina,  and  direct- 
ed to  any  lawful  officer  of  said  county,  a 
warrant  forthe  arrest  of  the  person  of  one 
Virglnius  Spry,  which  said  warrant  waa 
made  returnable  before  him,  the  said  A.  J. 
Pritchard,  as  a  Justice  of  the  t>eace  of  tbe 
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aforpsaid  coanty,  at  his  office  In  the  town 
of  Windsor,  npon  a  day  to  the  Jurors  un- 
known; and  the  satd  A.  J.  Pritcliard,  not 
rega  rdlng  the  dnties  ol  his  said  office  of  ]  as- 
Hce  of  the  peace,  but  perverting  the  trust 
reposed  in  him,  and  contriving?  and  In- 
tending the  citiiens  of  this  state,  for  the 
private  gain  of  him,  the  said  A.  J.  Pritch- 
ard,  to  oppress  and  impoverish,  and  the 
dne  execation  of  Justice  as  much  as  in  him 
lay  to  hinder,  obstruct,  and  destroy,  did, 
on  the  aforesaid  day,  at  and  in  the  afore- 
said coanty,  willfully,  cormptly,  and  ex- 
torsively  talce,  receive,  and  accept  from 
one  E.  £.  Smith,  for  and  on  behalf  of  the 
defendant  in  the  said  warrant  ol  arrest, 
to-wit,  the  said  Virginias  Spry,  a  certain 
snm  of  money,  to-wit,  one  dollar,  as  an  in- 
ducement in  consideration  for  the  dismiss- 
ing of  the  aforesaid  warrant  of  arrest 
against  said  Virfclnins Spry;  and  In  con- 
sideration of  said  sam  of  money  so  paid 
and  received  as  aforesaid,  the  said  A.  J. 
Prltcbard,  Justice  of  the  peace  as  afore- 
said, did  wllUnlly  and  corruptly  neglect 
and  omit  to  bring  to  trial  the  aforesaid 
Virginias  Spiry,  as  of  right  and  according 
to  his  duty  as  a  Justice  of  the  peace  as  afore- 
said be  onght  to  have  done,  and  did  not 
try  the  said  Virginias  Spry  on  the  said 
warrant  of  arrest,  bat  suppreesed  the 
same  agalast  the  duties  ol  his  said  office, 
to  the  great  hindrance  of  Justice  and 
against  the  form  of  the  statute  in  such 
case  made  and  provid<>d,  and  against  the 
peace  and  dignity  of  the  state.  "•  The  evi- 
dence showed  that  Spry  was  a  mate  upon 
the  boat  of  E.  E.  Smith,  and  that  the  war- 
rant of  arrest  was  issued  against  him  for 
an  assault  and  battery  upon  one  Mike  Hef- 
fron.  The  constable  did  not  at  once  find 
him,  and  he  was  not  arrested.  Smith, 
hearing  that  the  warrant  was  out,  went 
to  the  defendant  and  offered  to  settle  the 
matter,  as  Spry's arrest  woahlcntail  great 
expense  by  stopping  the  boat.  The  de- 
fendant objected  that  he  had  no  right  to 
settle  it  that  way,  but  being  Importuned 
went  with  Smith  to  the  office  of  W.  L. 
Williams,  an  attorney,  to  take  his  advice 
about  the  matter.  Williams  told  him  that 
if  he  had  looked  into  the  case,  and  was  sat- 
isfied that  it  was  a  trivial  affair,  he  had  a 
right  to  fine  Spry  and  stop  thecase.  After 
repeated  refusals  defendant  finally  disposed 
of  the  case  by  imposing  a  fine  of  SO  cents 
upon  Spry,  and  receiving  f  1  for  the  con- 
stable's fee.  He  paid  the  floe  to  the  sheriff, 
and  the  91  to  the  constable,  it  being  his 
legal  fee.  Smith  offered  to  pay  the  Justice's 
costs,  bat  the  latter  refused  to  receive 
them.  Defendant  testltted  that  be  consid- 
ered that  he  bad  already  heard  all  the  evi> 
dence  from  HeSron,  the  prosecuting  wit- 
ness, that  he  would  have  heard  it  both  he 
nod  Spry  had  been  before  him.  This  was 
sutMtantially  all  the  evidence.  The  court 
charged  the  Jury,  in  effect,  that  If  the  de- 
fendant took  the  money  for  himself  or  any 
one  else,  knowing  at  the  time  that  the 
warrant  had  not  been  executed,  and  know- 
ing the  other  circumstances  of  the  case, 
then  they  should  find  hlmgnllty ;  and  that 
be  conk)  not  Justify  his  acts  on  the  ground 
that  he  took  advice  of  a  lawyer  or  any- 
body else ;  to  which  defendant  excepted, 
and  requested  charges  to  the  effect  that  he  , 


could  not  be  convicted  except  upon  proof 
that  he  acted  from  corrupt  motives,  and 
that  his  refusal  to  take  a  fee  for  himself, 
and  the  fact  that  be  sought  the  advice  of 
counsel,  were  circumstances  goingtoshow 
that  he  acted  in  good  faith.  He  was 
found  guilty,  and  adjudged  to  be  removed 
from  office,  to  pay  a  fine  of  f  25,  and  be  im- 
prisoned in  the  conntyjall  for  10 days, from 
which  Judgment  he  appeals. 

Tbe  Attorney  General,    for  the  State. 
Wtitatoa  A  WilUama,  for  defendant. 

Atbrt,  J.  The  Judge  who  tried  the  cause 
below  evidently  acted  upon  the  idea  that 
the  indictment  was  sufficient  as  a  charge 
of  extortion.  This  offense  Is  defined  to  be 
the  anlawful  taking  by  an  officer  (de  Iketo 
or  de  Jure)  by  color  of  his  office  from  any 
person  any  money  or  thing  of  value  that 
Is  not  due,  or  more  than  isdue.  or  before  it 
is  due.  1  Blsh.  Crim.  Law,  (678;  4  Bl. 
Comm.  141 ;  People  v.  Whaley,  6  Cow.  661; 
State  V.  McEntyre.  3  Ired.  .171;  State  v. 
Cansler,  76  N.  C.  442.  In  order  to  prove  this 
charge  it  Is  necessary  to  show  that  the 
fees  were  demanded  willfully  and  corrupt- 
ly, and  not  through  any  mistake  of  law  or 
fact.  2  BIsh.  Crim.  Law,  §§  890,  3»9,  400; 
Bosc.Crim.Ev.  marg.  p.  ij83,  and  note; 
Com.  V.  Shed.  1  Mass.  227:  Cutter  v.  State. 
SON.  J.  Law,  125;  People  v.  Whaley,  supra; 
State  V.  Cansler,  supra.  While  the  rulings 
of  tbe  courts  have  been  somewhat  conflict- 
ing npon  this  point,  the  weight  of  author- 
ity as  well  as  reason  leads  as  to  theconcla- 
sion  that  all  officers,  and  especially  those 
who  are  acting  Judicially,  have  a  right  to 
demand  that  a  Jury  shall  pass  upon  their 
intent  In  taking  the  fees,  and  find  that  the 
act  was  willful  and  corrupt  before  they  can 
be  lawfully  convicted  of  this  serious 
charge.  The  words  "  under  color  of  his  of- 
fice" Imply  that  the  officer  has  taken  ad- 
vantage of  his  position  and  corruptly  used 
the  relation  that  he  sustains  to  tbe  gov- 
ernment to  drive  others  to  submit  to  his 
exactions.  1  Blsh.  Grim.  Law,  S  587.  We 
find,  upon  examination,  that  in  the  two 
cases  cited  by  the  attorney  general  from 
the  Tennessee  Reports  (State  v.  Crltchett, 
1  Lea,  271,  and  State  v.  Merrltt,  5  Sneed,  67) 
the  court  was  considering  Indictments 
framed  under  a  section  of  the  Code  of  that 
state,  the  substance  of  which  is  set  out  in 
the  opinion  In  one  of  them.  In  the  case  of 
Coates  v.  Wallace,  17  Serg.  &  R.  75,  the  su- 
preme court  of  Pennsylvania,  too,  con- 
strued a  statute  giving  a  penalty  for  tak- 
Ingfeesnot  due  or  more  than  was  due.  We 
think  that  the  court  erred  In  refusing  to 
submit  the  qaestion  of  Intent  to  the  Jury, 
If  the  Indictment  cannot  be  sustained  as  a 
charge  of  some  other  offense  than  extor- 
tion at  common  law,  or  even  if  it  is  suffi- 
cient as  a  charge  of  the  offense  created  by 
the  last  clause  of  section  1090  of  the  Code. 

It  seems  essential,  too,  that  it  should  be 
charged  in  the  indictment,  as  well  a» 
proven  on  the  trial,  that  the  money  was 
taken  "under  color  ol  office."  All  of  the 
definitions  and  all  of  tbe  approved  prece- 
dents of  indictments  for  extortion  at  com- 
mon law  contain  the  words  "  under  color 
of  his  office."  2  Whart.  Crim.  Law,  $ 
1576;  2  Whart.  Prec.  Ind.  form  902:  State 
V.  Bisaner,  97  N.  C.  603,  2  S.  £.  Rep.  368; 
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Archb.  (Mm.  PI.  438;  Bish.  Crim.  Proc.  §{ 
820,  321;  State  t.  Cansler,  7b  N.  C.  442; 
Blsh.  Crim.  Law,  893;  People  v.  Whaley, 
supra;  Rex  v.  Balne8,6  Mod.  192;  Bunnells 
V.  Fletcher,  15  MasB.  526.  But  It  wassog- 
sested  by  tbe  attorney  general  that  the 
Indictment  could  be  sustained  under  sec- 
tion 1090  ol  the  Code,  which  creates  two 
distinct  otlenses,  one  of  which  Is  a  misde- 
meanor punishable  at  tbe  discretion  otthe 
court,  by  fine  or  ImprisoDment  in  the  com- 
mon jail  not  exceeding  two  years  or  by 
both,  while  a  person  convicted  of  the  oth- 
er, the  corrupt  violation  of  his  oath  of  of- 
fice, must  also  be  removed  from  office.  If 
tbe  indictment  is  sufficient  under  the  last 
clause  ot  said  section,  then  it  was  proper 
to  charge  and  it  was  necessary  to  prove 
the  corrupt  Intent,  and  It  would  follow,  as 
in  a  trial  for  extortion  at  common  law, 
that  it  was  error  to  refuse  to  allow  the 
Jury  to  pass  upon  the  motive  of  the  de- 
fendant. But  it  Is  not  necessary  to  dis- 
cuss the  question  whether  the  testimony 
would  have  warranted  a  conviction  of  tbe 
misdemeanor  created  by  the  first  clause  of 
said  section,  because  it  is  of  the  essence  of 
eitherotfense  described  in  said  section  that 
it  should  be  charged  and  proved  that  the 
accused  officer  was  required  by  law  to 
take  an  oath  of  office  before  entering  upon 
the  discharge  of  his  duties.  Jf  the  indict- 
ment had  been  drawn  so  as  to  properly 
charge  the  misdemeanor  under  tbe  first 
clause,  some  grrave  questions  would  have 
arisen  as  to  the  sufficiency  ot  the  evidence 
to  justify  a  conviction,  and  it  would  have 
been  also  necessary  to  modify  tbe  judg- 
ment. We  have  not  deemed  It  proper  to 
follow  the  argument  of  counsel  and  pass 
upon  all  of  the  various  questions  present- 
ed. It  is  hot  necessary  that  we  should  de- 
termine whether  tbe  receipt  of  money, 
Yolnntarlly  tendered  by  a  person  other 
than  Spry,  who  was  amenable  under  the 
indictment  pending  before  the  defendant's 
court,  and  supposed  to  be  to  some  extent 
under  the  power  ot  the  latter,  would  con- 
stitute the  offense  ot  extortion  at  com- 
mon law.  If  properly  charged.  We  omit 
to  pass  also  upon  the  question  whether 
Smith,  tbe  employer,  could  lawfully  ten- 
der a  submission  for  his  servant  at  all,  or, 
if  at  all,  before  Spry  had  been  arrested. 
It  was' suggested  also  that  the  indictment 
might  be  sustained  as  a  charge  of  bribery 
at  common  law.  "Bribery  is  the  volun- 
tary giving  or  receiving  of  any  thing  of 
value  in  corrupt  payment  of  an  official 
act  done  or  to  be  done. "  2  Blsh.  Crim. 
Law,  §  85,  and  note.  Tbe  distinction  be- 
tween bribery  and  extortion  seems  to  be 
that  the  former  offense  consists  in  offer- 
ing a  present  or  receiving  one,  the  latter 
In  demanding  a  fee  or  present  by  color  of 
office.  So  in  indictments  tor  bribery,  too, 
it  seems  that  It  must  be  charged  that  the 
money  was  given  or  received  corruptly, 
and  the  proof  must  correspond  with  the 
charge.  Archb.  Crim.  PI.  p.  437,  §  6;  Bish. 
Crim.  Proc.  §  99;  Rose.  Crim.  Ev.  marg.  p. 
848et  seq.  We  conclude,  therefore,  that  tbe 
exception  ot  the  defendant  to  the  refusal  of 
his  honor  to  submit  the  question  of  intent 
to  the  jury  should  be  sustained.  There  is 
error  for  which  u  new  trial  will  be  granted. 


Shepberd,  J.,  (eonearrlog.)  This  cause 
was  submitted  to  the  jury  entirely  upon 
the  ground  that  the  defendant  watt  prop- 
erly charged  with  the  offense  of  extortion. 

1  concur  in  tbe  disposition  made  of  the  ap- 
peal, for  the  reason  that  the  indictment 
docs  not  sufficiently  cbatge  such  an  offense. 
The  tacts  set  forth  savor  more  of  bribery  or 
malfeasance  in  office  than  ot  extortion.  I 
do  not  agree,  however,  that  It  is  necessary 
tu  prove  a  corrupt  intent  in  all  cases  of  ex- 
tortion. If  an  officer  talces  moie  fees  than 
are  due  or  before  they  ore  due,  by  mistake 
of  tact,  he  is  excusable:  otherwise,  where 
he  takes  them  by  mistake  of  law.  Bishop, 
in   his  Criminal  Law,  (3d  Ed.,  vol.  2,  c 

885,  tit.  " Extortion, ")  says :  " But  in  these 
matters,  as  In  others  relating  to  the  intent, 
there  is  a  dllference  between  ignorance  of 
the  law  and  ignorance  of  tact.  Though 
the  former  does  not  excuse,  the  latter, 
where  there  is  no  carelessness,  does. "  Tbe 
antborlties  are  conflicting,  but  I  prefer  the 
law  as  laid  down  by  this  court,  la  State 
V,  Dickens,  1  Hay w.  407 :  "  Every  officer  is 
bound  to  know  what  the  law  is  upon  the 
subject  of  fees  to  be  taken  by  himselt.  He 
cannot  excase  himself  for  taking  more 
than  the  legal  tee  by  saying  he  was  mis- 
led by  the  rates  published  or  by  tbe  ad- 
vice of  an  attorney.  •  •  •  If  such  or 
the  like  excuses  were  admitted,  it  would 
hardly  ever  be  possible  to  convict  an  offi- 
cer of  extortion.  He  might  always  con- 
trive to  ground  his  conduct  upon  misap- 
prehension or  Improper  advice."  This 
case  has  been  frequently  cited  with  entire 
approbation  by  this  court,  notably  by 
Pearson,  J.,  in  State  v.  Boyett,  10  Ired. 

886,  in  which  case  he  qaotes  the  above 
language,  and  also  by  the  present  chief 
justice  in  State  v.  McBrayer,  98  N.  C.  619. 

2  8.  E.  Bep.  765.  It  has,  I  think,  been 
ever  regarded  as  the  settled  law  in  North 
Carolina.  The  ill-reported  case  of  State  v. 
Bright,  2  Car.  Law  Relpos.  634,  does  not  nec- 
essarily conflict  with  this  view,  as  tbe  mis- 
take there  may  have  been  one  of  fact,  and 
thecourt  may  also  have  been  influenced  by 
the  peculiar  form  of  the  verdict.  This  ob- 
scurely reported  case  and  the  very  brief 
and  general  opinion  ought  not  to  have  the 
effect  ot  overruling  the  law  as  carefully 
laid  down  in  State  v.  Dickens,  and  ex- 
pressly approved  by  this  court  in  the  later 
decisions  mentioned. 

Mebbiuon,  G.  J.    I  concur  In  what  Is 
said  by  Justice  Shbpbbrd. 

Bbvill  t.  Coz. 
(Suprtme  Court  <tf  JVbrOi  Carolina.    Nov.  10, 

1890.) 
Ooiatutm  or  Hasbiid  Woxn. 
If  a /«me  tole  employs  a  servant  for  a  defi- 
nite period  and  marries  before  the  expiration  of 
such  period,  oompensstion  for  the  wliole  time  can 
be  recovered  in  a  justice's  joriidiction.  If  nnder 
$300;  but  If  there  was  an  express  or  Implied 
agreement  for  services  for  an  Indefinite  time, 
compensation  for  services  rendered  after  mar- 
riage can  only  be  recovered   against  the  wife 
when  charged  expressly  or  by  necessary  Implica- 
tton  on  Iter  separate  estate,  and  mUy  wen  by  aa 
action  in  the  superior  coari, 
iSullabuM  by  the  Court.) 
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STATE  V.  NEWCOMB. 


ThlB  action  was  brouKht  to  recover  com- 
pensation tor  services  by  plulntiff  to  the 
testatrix  of  the  defendant,  and  tried  apon 
an  appeal  from  a  Justice's  court,  at  the 
AuRUBt  term,  1890,  of  the  soperlor  court  of 
Guilford  county,  before  McRab,  J.,  and 
a  jnry  apon  the  tollowinK  issue,  to-wlt : 
"Is  the  defendant  indebted  to  tiie  plaintiff 
aa  allesed :  if  so,  how  much  ?  "  The  plain- 
tiff, In  snpport  of  the  isane  on  her  part, 
offered  testimony  tending  to  prove  that 
tlie  testatrix  sent  for  her;  that  she  went 
tu  her  borne  and  remained  there,  doing  the 
cookinj;>  washing,  and  honse-work,  and 
Bume  ont-door  work,  from  February,  1886, 
to  May,  1888,  about  three  yenra  and  three 
months,  and  that  in  August,  1886,  testa- 
trix was  married  to  the  defendant,  who  is 
now  her  administrator,  and  that  the  sorv. 
ices  rendered  by  her  were  reasonably  worth 
one  dollar  per  week,  ajid  further,  that  tes- 
tatrix, about  a  week  after  plaintiff  went 
to  her  bouse,  told  her  if  she  would  stay 
wltb  l»er  she  should  be  paid  for  her  serv- 
ices. And  in  further  support  of  said  issue, 
plaintlO  introduced  testimony  tending  to 
show  that  she  continued  to  live  with  the 
testatrix  after  her  marriage  to  defendant, 
(administrator,)  serving  as  before,  and 
that  after  said  -marriage  testatrix  became 
an  invalid,  was  confined  to  her  bed  for  a 
year,  had  to  be  lifted  up  and  down,  and 
that  she,  the  plaintiff,  during  said  time  did 
all  the  waiting  upon  her.  It  was  admitted 
that  testatrix  of  defendant  died  in  1889, 
and  left  a  last  will  and  testament,  the  ex- 
ecution of  which  was  committed  to  the  de- 
fendant as  administrator  with  the  will  an- 
nexed. The  defendant  also  introduced  evi- 
dence. The  plaintiff  insisted  that  the  al- 
leged promise  to  pay  for  her  services  was 
a  continuing  contract,  and  that  she  was 
entitled  to  recover  for  the  whole  time  she 
remained  with  testatrix,  and  as  well  the 
time  after  her  marriage  with  Cox  as  be- 
fore. The  defendant  insisted  that  if  she 
was  entitled  to  recover  at  all,  she  could 
not  recover  against  testatrix  from  the 
time  of  her  marriage  with  Cox,  but  must 
look  to  ber  husband.  His  honor  Instruct- 
ed the  Jnry  as  follows,  to-wlt:  "If  the 
plaintiff  went  there  at  the  request  of  testa- 
trix to  work  for  her,  and  testatrix  prom- 
ised to  pay  her  for  her  services,  she  is  en- 
titled to  reasonable  wag^,  and  if  those 
services  were  for  the  necessary  expenses 
and  snpport  of  the  family,  and  were  con- 
tinued after  the  marriage  of  Mrs.  Wright 
under  a  cuntract  to  be  paid  for  her  serv- 
ices, she  will  be  entitled  to  recover  in  this 
action  for  the  whole  time. "  To  this  iiartof 
tbecbargetbe  defendant  excepted.  Verdict 
and  judgment  for  the  plaintiff.  Appeal  by 
defendant. 

DUlard  A  King  and  J.  E.  Boyd,  tor  plain- 
tiff.   J.  T.  Morebead,  for  defendant. 

CI.ABK,  J.  It  the  testatrix,  while  a  feme 
soIe,ha6  contracted  with  plaintiff  forserv- 
ices  for  a  definite  period,  the  marriage  of 
the  testatrix  before  the  expiration  of  such 
time  wonld  not  impair  the  obligation  of 
the  antenuptial  contract,  and  plaintiff 
could  have  recovered,  In  an  action  before 
a  magistrate,  compensation  (If  not  more 
than  9200)  for  the  whole  period,  although 
part  of  the  services  were  rendered  after 


marriage.  Code,;  1823;  Hodges  v. Hill.  106 
N.  C.  180, 10  S.  E.  Rep.  916.  Bnt  when  the 
contractiafor  no  specified  time,  the  obliga- 
tion to  pay  arises  as  the  services  are  ren- 
dered. Marriagu  having  changed  the 
statUBOt  the  employer,  her  liability  in  such 
case  for  services  rendered  after  marriage 
depends  upon  whether  expressly  or  by  nec- 
essary implication  she  charged  her  sepa- 
rate estate  with  paymentfor  suchservices. 
Farthing  v.  Shields,  106  N.  C.  289, 10  S.  E. 
Rep.  998.  And  that  can  only  be  determined 
In  an  action  brought  in  the  superior  court. 
Dougherty  v.  Sprinkle,  88  N.  C.  300. 

Pkb  Curiam.    Error. 


Statb  v.  Nswcomb. 

(.Supreme  Court  of  North  CaroMna.    Nov.  6, 

1890.) 

Intoxioatiko  Liquobs— Licbksb  to  Rbtaii.. 
A  lioense  to  sell  liquors  in  quantities  from 
one  quart  up  to  five  ssUons  is  not  a  lioense  to  re- 
tail within  the  meaning  of  the  charter  of  the  ci^ 
of  Greensboro,  (Priv.  Acta  N.  0*1888,  a  819,  i  T6,) 
providing  tlutt  a  lioense  to  retail  liquors  cannot 
be  granted  by  the  county  oomntisaionera  witlioat 
the  consent  of  the  board  of  aldermen,  bat  such 
license,  issued  by  the  commissioners  without  the 
consent  of  the  aldermen,  is  valid  under  Acts  N. 
C.  1889,  0.  216,  i  83,  permitting  the  county  com- 
missioners to  grant  licenses  to  sell  liqnars  in 
quantities  of  Ave  gallons  or  lees. 

Appeal  from  superior  court,  Guilford 
county;  MaoRab,  Judge. 

The  indictment  charges  the  defendant 
with  having  unlawfully  retailed  and  sold 
to  a  person  specified  "spirituous  liquor  by 
a  measure  less  than  five  gallons,  to-wlt, 
by  the  quart,  the  said  £.  O.  Newcomb  not 
having  then  and  there  a  license  to  sell  and 
retail  spirituous  liquors  by  the  measure 
last  aforesaid, "  etc.  The  defendant  plead- 
ed not  guilty.  The  Jury  found  by  their 
special  verdict  that  the  defendant  did  in 
August  of  the  present  year  sell  a  quart  of 
liquor  to  the  person  specified ;  that  atthat 
time  he  had  a  license  dated  the  7th  day  of 
July,  1890, authorizing  him  to  carry  on  the 
business  of  "liquor  dealer,  for  selling  in 
quantities  of  one  quart  up  to  five  gallons, 
at  bla  place  of  business,  at  Odell  Building, 
South  Elm  St.,  [Greensboro,]  for  the  peri- 
od commencing  July  1, 1890,  and  ending 
January  1, 1891."  This  license  was  signed 
by  the  sheriff  of  said  county,  and  counter- 
signed by  the  register  of  deeds  thereof,  and 
was  in  all  respects  sufficient  in  form.  The 
place  thus  specified  is  situate  within  the 
city  of  Greensboro.  Upon  the  special  ver- 
dict the  court  directed  a  verdict  of  not 
guilty  to  be  entered,  and  gave  Judgment 
thereupon  in  favor  of  the  defendant.  The 
solicitor  for  the  state  excepted,  and  ap- 
pealed to  this  court,  insisting  that  the 
license  was  void  because  granted  to  sell 
spirituous  liquors  in  said  city  without 
permission  first  granted  by  the  board  of 
aldermen  thereof,  as  prescribed  and  re- 
quired (as  contended)  by  the  charter  of 
that  city.    Priv.  Acts  1889,  c.  219,  §  75. 

The  Attorney  Geuerul,  for  the  State.  J. 
T.  Morebead,  for  defendant. 

Merrimon,  C.  J.,  (after  statii^  the  fiicta 
aa  above.)    It  is  conceded  fur  the  state 
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that  If  the  license  pnt  in  evidence  on  the 
trial  by  the  defendant  was  valid,  then  be 
was  not  Kullty.  We  are  of  opinion  that  It 
waa  In  all  respects  valid,  ana  authurlied 
by  the  statute,  (Acts  1889,  c.  216,  §  82,) 
vrhlch,  among  other  things,  provides  that 
"evevy  person,  company,  or  firm,  for  sell* 
Ing  splrltuouB  •  •  •  liquors,  •  ♦  » 
shall  pay  a  license  tax  seml-annoally,  in 
advance,  on  the  Ist  day  uf  January  and 
July,  as  follows:  First,  for  selling  in 
quantities  of  five  gallons  or  less  for'each 
six  months,  to  be  collected  by  the  sheritf , " 
etc.  The  same  sectinti  authorizes  the 
county  commissioners,  as  prescribed, to  is- 
sue an  order  to  the  sheriff  to  grant  a 
licensesotosell, "except  In  territory  where 
the  sale  of  liquors  is  prohibited  by 
law."  The  charter  of  the  city  of  Greens- 
boro, (Priv.  Acts  1889,  c.  219,  5  75.)  pro- 
vides "that  It  shall  nut  be  lawful  for  the 
commissioners  of  Guilford  county  to  grant 
any  license  to  retail  si)irituouB  liquors 
within  the  limits  of  the  city  without  per- 
mlnslun  flrst  obtained  from  the  board  of 
aldermen  in  baing  at  the  time  of  the  ap- 
plication to  the  county  commissioners, 
and.  if  any  license  shall  be  granted  without 
permission  In  writing,  attested  by  the  clerk 
of  the  board,  and  exhibited  to  the  county 
commissioners,  and  filed  with  the  clerk  of 
the  board  of  county  commissioners,  the 
same  shall  be  utterly  void,  "etc.  It  is  con- 
tended for  the  state  that  selling  such  liq- 
uor by  the  quart  is  retailing  the  same 
within  the  meaning  of  the  sta  tutory  pro- 
vision Just  recited,  and  therefore  the 
license  relied  upon  by  the  defendant  was 
void,  inasmuch  as  it  was  granted  by  or- 
der of  the  county  commissioners  of  Guil- 
ford without  the  permission  of  the  board 
of  aldermen  of  the  city  <»f  Greensboro.  We 
think  this  is  a  clear  misapprehension  of 
what  is  meant  by  retailing  spirituous  liq- 
uors in  the  above  and  other  statutes. 
The  statute  (Code,  §  1076)  provides  that  "If 
any  person  shall  retail  spirituous  liquors 
by  the  small  measure,  or  any  other  man- 
ner than  is  prescribed  by  law,  he  shall  be 
guilty  of  a  misdemeanor,  and  shall  be  fined 
or  imprisoned,  or  both,  in  the  discretion 
of  the  court."  The  statute  (Code,  §  3701) 
pi^criblng  how  a  license  to  retail  spiritu- 
ous liquors  shall  be  gran  ted,  provides  that 
"every  person'  desiring  to  sell  spirituous 
or  malt  llquora,  wines,  cordials,  or  bitters 
In  quantities  less  than  a  quart  shall,  be- 
fore engaging  in  said  sale,  file  his  petition 
stating  the  place  and  house  In  which  he 
proposes  to  retail,  and  obtain  an  order  to 
the  sheriff  from  the  board  of  county  com- 
missioners of  the  county  to  grant  him  a 
license  to  retail  at  that  place,  which  order 
they  shall  grant  to  all  properly  qualified 
applicants,"  etc.  This  Is  the  statute,  and 
the  only  one,  that  prescribes  what  consti- 
tutes retailing  by  the  small  measure,  as 
contemplated  by  the  statute,  (Code,  §1076,) 
and  it  is  the  license  to  thus  retail  that  the 
charter  of  the  city  of  Greensboro  forbids 
the  connty  commissioners  of  the  county  of 
Guilford  to  direct  to  be  issued  without  the 
permission  of  the  board  of  aldermen  of 
that  city,  granted  in  the  way  prescribed. 
Muller  v.*  Commissioners,  89  N.  C.  171; 
State  V.  Brittaln,  Id.  676.  The  statute 
(Code,  S  ^701)  has  not  been  repealed  or 


modified.  The  severnl  revennelawspassed 
by  the  legislature  since  that  statnte  was 
enacted  repeal  preceding  similar  laws,  in- 
cluding chapter  65  of  the  Code,  only  so  far 
as  the  preceding  ones,  referred  to,  are  in- 
consistent with  subsequent  ones.  It  will 
be  found  that  none  of  subsequent  date 
repeal,  in  terms  or  by  implication,  the 
statutory  provision  last  above  recited. 
License  to  retail  spirituous  liquors  must 
be  granted  now  as  heretofore.  The  stat- 
nte (Acts  1889,  c.  216,  §  32)  which  imposes 
a  tax  of  f  60  for  the  license  tu  sell  spiritu- 
ous liquors  for  six  months  in  quantities  of 
five  gallons  and  less  does  not  affect  the 
statute  above  cited,  defining  and  regulat- 
ing the  sale  of  sncl)  liquors  by  the  small 
measure.  It  only  has  the  effect  to  make 
the  tax  for  the  license  the  same  In  amount 
for  retailing  as  for  selling  by  the  quart, 
and  not  exceeding  five  gallons.  Hence  it 
is  provided  in  the  section  last  cited  that 
"no  license  taken  out  under  this  section 
shall  authorize  any  sale  of  any  greater  or 
less  quantity  than  specified  in  said  license." 
The  license  In  question  did  not  purport  to 
grant  the  defendant  the  right  to  retail 
spirituous  liquors  in  the  city  of  Greens- 
boro, nor  did  he  so  retail,  so  far  as  ap- 
pears from  the  record.  Tbe  connty  com- 
missioners had  authority  to  direct  that  a 
license  be  granted  to  him  to  sell  spirituous 
liquors  by  measure,  not  less  than  a  quart 
or  greater  than  five  gallons,  in  that  city, 
and  this  without  permission  of  Its  board 
of  aldermen.  They  did  not  have  author- 
ity to  direct  a  license  to  be  granted  to  him 
to  retail  such  liquors  there  without  such 
permission,  nor  did  they  do  so.  The 
license  in  question  is  therefore  valid .  There 
is  no  error.  Let  this  opinion  be  certified 
to  the  superior  court  according  to  law. 
It  is  BO  ordered. 


Denmark  v.  Atlantic  &  N.  C.  R.  Co. 
(Supreme  Court  o/JTorth  Carolina.  Oct  87,1890.) 

TKIAIi— ISSUSS  FOB  JUBT— NBQUOBKOIt. 

Under  Code  K.  0.  S  S95  et  seq. ,  requiring  is- 
sues of  fact  raised  by  the  pleadings  to  be  sub- 
mitted to  the  Jury,  it  is  error,  in  an  action  for 
I)ersonal  injuries,  where  the  prinoipal  issue 
raised  by  the  pleadings  is  whether  plsintill's  in- 
juries were  caused  by  defendant's  negligence,  ta 
refuse  to  submit  that  issue  to  the  ]niy. 

Appeal  from  superior  court,  Wayne 
county ;  Whitaiter,  Judge. 

Action  for  personal  inlurles  by  Kleber 
Denmark  against  the  Atlantic  &  North 
Carolina  Railroad  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 

Aycock  &  Daniels,  for  plaintiff.  W.  W. 
Clark,  tor  defendant. 

Avert,  J.  The  counsel  for  the  defend- 
ant tendered  the  following  Issues:  "(1) 
Were  the  plaintiff's  Injuries  caused  by  the 
negligent  running  of  defendant's  engine? 
(2)  Was  there  contributory  negligence  on 
the  part  of  the  plaintiff?  (3)  What  dam- 
ages Is  the  plaintiff  entitled  to  recover?" 
The  Judge  who  presided  declined  submit 
those  proffered,  and  substituted  instead 
of  them  a  single  issue,  whicli,  with  response 
of  the  Jury  to  it.  is  as  follows:  "What 
damages,  if  any,  Is  the  plaintiff  entitled  to 
recover?   Answer,  f 5,000."  Thedefendant 
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excepted  to  tbe  refusal  of  the  court  to  anb- 
mit  those  tendered,  and  to  the  suhstitutioa 
of  the  issue  passed  upon  by  the  Jury.  When 
the  judge  who  tries  an  action  assumes  the 
reBponBiblUty  o!  settling  the  issues, be iinds 
that  this  court,  in  construing  the  statute, 
has  laid  downthree  rules  lor  bis  guidance: 
(1)  Only  Issues  ot  fact  raised  by  tbe  plead- 
ings must  be  submitted  to  the  jury.  (2) 
The  verdict,  whether  in  response  to  one  or 
many  issues,  must  establish  facts  sufficient 
to  enable  tbe  court  to  proceed  to  judg- 
ment. (8)  Of  the  issues  raised  by  the 
pleadings,  the  judge  who  tries  tbe  case 
may,  in  bis  discretion,  submit  one  or 
many,  provided  that  neither  of  the  parties 
to  the  action  Is  denied  the  opportunity  to 
present  to  the  jury  any  view  of  the  law 
urisinK  out  of  the  evidence,  through  the 
medium  of  pertinent  instructions,  on  some 
issue  passed  upou.  McAdoo  v.  Railroad 
Co..  105  N.  C.  140, 11  S.  E.  Rep.  316;  Emery 
V.  Railroad  Co.,  102  N.  C.  209.  9  S.  E.  Rep. 
139;  Bonds  v.  Smith.  106  N.  C.  6C2, 11  S.  K. 
Rep.  S22;  Boyer  v.  Teague,  106  N.  C.  633, 
11  S.  E.  Rep.  665.  The  question  ot  the 
qaantum  of  damages  is  an  incidental  one, 
tbe  riKht  to  have  them  assessed  at  all  de- 
pendins.  upon  the  preliminary  decision  of 
tbe  real  issues  of  fact  raised  by  the  plead- 
ings. Hence,  in  common  practice,  when 
tbe  ntsiprtaa  judge  instructs  the  jury  bow 
to  write  their  responses  to  them,  be  gen- 
erally directs  that,  if  their  findings  upon 
certain  preliminary  issues  are  favorable 
to  tbe  defendant,  it  will  dispense  with  the 
necessity  of  assessing  the  plaintiff's  dam- 
age. But,  in  some  other  Instances  in  com- 
mon practice,  tbe  incidental  nature  of  the 
question  of  amount  of  damages  is,  with 
the  approval  of  thecourt  below,  answered, 
and  that  and  the  appellate  tribunal  subse- 
quently pass  upon  the  reserved  Issue  of 
law  whether  the  responses  to  the  main  is- 
sues are  a  sufficient  predicate  for  a  judg- 
ment for  tbe  amount  so  conditionally  de- 
termined. This  common  practice  is  found- 
ed upon  reason  and  authority.  It  is  well 
settled  that  the  statutes  (Code,  §  395etBeq.) 
are  mandatory  in  tbe  requirement  that  an 
issue  or  issues  of  fact,  raised  by  the  plead- 
ings.sball  besubmittedtothejury.  Ruda- 
slll  V.  Falls,  92  N.  C.  222.  But  section  400, 
in  express  terms,  distinguishes  issues  of 
fact  from  mere  inquiries  of  damages,  by 
providing  that  "every  issue  of  fact  joined 
in  tbe  pleadings,  and  inquiry  of  damuges 
required  to  be  tried,  etc.,  shall  be  tried  at 
tbe  next  term,"  etc.  In  Miller  v.  Melcbor, 
13  Ired.  439,  Pkabson,  J.,  delivering  the 
opinion  of  the  court,  announced  that  the 
action  of  trespass  for  mesne  profits,  which, 
it  had  tieen  contended,  was  a  distinct  ac- 
tion for  damages,  was  in  fact  "a  mere 
elongation  of  the  action  of  ejectment," 
that  action  being  divided,  at  the  sugges- 
tion of  the  court,  into  two  parts  in  order 
to  save  time,  and  merely  as  a  matter  of 
convenience."  Hence  it  was  held  not  to 
be  error  in  that  case  to  allow  tbe  JU17  to 
assess  actual  damage  in  ejectment,  be- 
cause tbe  nature  of  tbe  original  action 
was  such  that,  upon  the  flndiug  that  the 
defendant  was  guilty  of  the  trespass,  he 
could  recover  damages  only  as  an  incident 
to  that  finding.  The  inquiry  as  to  dam- 
ages was  postponed  to  save  time,  because. 


in  case  the  verdict  was  "not  guilty,"  the 
time  spent  In  hearing  evidence  as  to  the 
quantum  of  damages  would  have  been 
wasted.  So  the  common  practice,  regulat- 
ed by  Code,  §  386,  of  taking  judgment  by 
default  upon  the  main  issues,  and,  when 
the  demand  is  for  unliquidated  damages, 
of  continuing  the  inquirj-to  thenext  term, 
is  a  recognition  of  the  distinction  we  have 
drawn.  But  this  court  has  held  that  it 
was  error,  where  Issues  of  fact  were  raised 
by  the  pleadings,  to  allow  the  jury  to  re- 
turn as  their  verdict  that  "they  find  all  is- 
sues ot  fact  in  favor  of  the  plaintiff,  and 
assess  his  damages"  at  a  given  sum. 
Bowen  v.  Whitalter,  92  N.  C.  369.  The 
main  issue  ot  fact  raised  by  the  pleadings 
was,  whether  tbe  plaintiff's  Injuries  were 
caused  by  the  negligence  of  the  defendant 
company,  and  that,  with  appropriate  in- 
struction, would  have  been  sufficient. 
Scott  V.  Railroad  Co.,  96  N.  C.  428,  2  S.  E. 
Rep.  151 ;  McAdoo  v.  Railroad  Co.,  105  N. 
C.  151. 11  S.  E.  Rep.  316.  But,  while  it  is 
not  error  to  decline  to  do  so,  it  is  generally 
much  more  satisfactory  to  the  court  be- 
low, and  to  tbe  appellate  court,  to  add  an 
issue  involving  contributory  negligence, 
and  also,  where  the  question  is  raised  by 
conflicting  evidence,  athird  so  framed  that 
thejury  may  specifically  determine  wheth- 
er the  defendant  could,  by  the  exercise  ot 
ordinary  care,  have  avoided  inflicting  tbe 
injury  complained  of  notwithstanding  the 
negligence  of  the  injured  party.  It  is  not 
necessary  to  pass  upon  the  other  exception, 
and  perhaps  not  advisable  to  do  so.  be- 
cause, upon  another  trial,  additional  evi- 
dence may  be  offered  so  as  to  present  & 
case  widely  different  from  that  before  us. 
There  was  error  in  refusing  to  submit  at 
least  the  issue  involving  tbe  question 
whether  the  Injury  was  caused  by  the  de- 
fendant's negligence,  and  a  new  trial  must 
be  granted. 
Error.    New  trial. 


Brunhild  v.  Potteh  et  a/. 

(Supreme  Court  (if  North  Carolina.     Oot  27, 
1890.) 

ShXBIVFS  and  CoNSTABLla — FiJI/UBI  TO  LSVT  £iX- 
BOUTION — KoMINiO.  DaMaSBS. 

1.  CkKle  N.  C.  S  1888,  providing  that,  "when 
a  claim  Bhall  be  placed  in  the  bands  of  any  sher- 
iff *  *  *  for  coUectiun,  and  he  shall  not  use 
due  diligence  in  collecting  the  same,  he  shall 
be  liable  for  the  fnll  amount,  notwluistanding 
the  debtor  may  have  been  at  all  times,  and  is 
then,  able  to  pay  the  amount  thereof, "  applies  te 
simple  "olaims"  only,  and  not  to  executions. 

a.  In  an  aoUon  on  a  sheriff's  bond  for  negli- 
gently falling  to  levy  an  execution,  where  the 
jury  does  not  find  what  damage,  if  any,  plaintiff 
sustained  by  such  negligence,  and  it  does  not  ap- 
pear that  his  claim  is  not  collectible  from  the  ex- 
ecution debtor,  he  is  entitled  to  nominal  dam- 
ages only. 

Appeal  from  superior  court,  Greene 
county;  Boykin,  Judge. 

The  relator  obtalued  judgment  In  the 
county  of  Greene,  before  a  Justice  of  the 
peace,  for  f  148.41,  with  interest  from  the 
22d  day  of  October,  1887,  and  for  costs, 
f  3.90,  and  duly  docketed  tbe  same  in  tbe 
office  of  the  clerk  of  the  superior  court  of 
that  county.  Thereupon  an  execution 
was  duly  issued,  and  placed  in  the  hands 
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of  the  defendant  sheriff  of  the  same  coun- 
ty, on  the  19th  day  of  October,  1888.  Thla 
action  Is  brought  by  the  relator  against 
tlie  defendant  sheriff  and  the  sureties  to 
bis  official  bond.  It  is  alleged  among 
other  things  in  the  complaint  that  the 
said  sheriff  committed  breaches  of  said 
bond  in  that  he  "wrongfully  and  negli- 
gently failed  to  levy  said  execution  on  tlie 
personal  property  of  said  J.  J.  Potter  for 
several  days,  and  on  the day  of  Oc- 
tober, 1888,  after  said  execution  was 
placed  in  the  hands  of  said  defendant,  H. 
D.  Potter,  sheriff,  as  aforesaid,  said  J.  J. 
Potter  conveyed  a  large  amount  of  his 
personal  property,  by  mortgage,  to  G.  W. 
Sugg,  and  did  not  retain  more  than  he 
was  entitled  to  as  his  personal  property 
exemption ;  that  said  H.  D.  Potter,  sher- 
iff, as  aforesaid,  could,  by  due  diligence, 
have  collected  from  said  J.  J.  Potter,  de- 
fendant in  said  execution,  the  amount  of 
plaintitt'a  judgment,  interest  and  costs; 
that  the  said  defendant  sheriff,  as  afore- 
said, unlawfully,  wrongfully,  and  negll- 
gantly  failed  to  perform  his  duties,  by  not 
levying  and  collecting  from  said  J.  J.  Pot- 
ter the  amount  of  plaintiff's  debt  and  in- 
terest and  costs,  to  plain  tiff's  damage  two 
hundred  dollars. "  The  defendants  denied, 
in  their  answer,  "that  said  sheriff  wrong- 
fully and  negligently  failed  to  levy  said 
execution  on  the  personal  property  of  said 
J.J.Potter  for  several  days,"  and  also 
denied  that,  in  any  respect  as  to  said  exe- 
cution, he  had  committed  any  breach  of 
bis  said  bond,  etc.  The  court  submitted  to 
the  Jury  issues,  whereof  the  following  is  a 
copy:  "(1)  Did  the  defendant  H.  D.  Pot- 
ter negligently  fall  to  le\y  and  collect  the 
execution  described  in  the  complaint  upon 
the  personal  property  of  J.  J.  Potter? 
(2)  What  damage,  if  any,  has  plaintiff  sus- 
tained?" The  jury  responded  "Yes"  to 
the  first  issue;  but  made  no  response  to 
the  second  issue.  There  was  conflicting 
evidence  us  to  the  instructions  given  to 
the  sheriff  on  delivering  him  the  execution, 
and  as  to  whether  he  unreasonably  de- 
layed the  levy,  and  as  to  whether  there 
was  any  property  subject  to  said  execu- 
tion above  or  beyond  the  property  laid  off 
as  the  debtor's  personal  property  exemp- 
tion. There  was  evidence  tending  to  show 
that  said  J.J.  Potter  was  insolvent  at  the 
time  said  execution  was  placed  in  the 
bands  of  the  sheriff  after  his  exemption. 
The  court  explained  the  doctrine  of  negli- 
gence, and  the  rule  of  reasonable  diligence, 
to  the  Jury.  There  was  no  exception  to 
this  part  of  the  charge.  The  court  gave 
Judgment  npou  the  verdict,  whereof  the 
following  is  a  copy:  "This  canse  coming 
on  to  be  heard  by  the  court  and  Jury,  and 
the  first  issue  having  been  found  by  the 
Jury  in  favor  of  the  plaintiff,  it  Is  consid- 
ered and  adjudged  that  the  plaintiff  re- 
cover of  the  defendant  H.  D.  Potter,  and 
the  sureties  on  his  official  bond,  the  de- 
fendants J.  B.  Faircloth,  R.  D.  S.  Dixon, 
Jonas  Williams,  and  D.  W.  Patrick,  the 
sum  of  five  thousand  dollars,  to  be  dis- 
charged upon  the  payment  of  the  sum  of 
one  hundred  and  forty -eight  dollars  and 
forty-one  cents,  with  interest  thereon  from 
the  23d  day  of  October,  1887,  together  with 
the  costs  of  tbis  action. "  From  this  judg- 


ment, defendants  appealed  to  tbis  eoort, 
assigning  as  grounds  of  error  therein :  (1) 
That  the  plaintiff  is  not  entitled  to  recov- 
er on  the  verdict ;  (2)  that  in  no  event  is 
the  plaintiff  entitled  to  recover  the  whole 
of  his  judgment  debt;  (3)  that  the  court 
should  have  ordered  a  new  trial;  (4)  that 
the  court  should  have  charged  that.  If 
they  should  find  negligence  and  the  solv- 
ency of  the  debtor,  then  the  jury  should 
answer  the  second  Issue  as  to  the  amount 
of  damages. 

O.  M.  Iiindaey  and  W.  C.  Uunroe,  for 
plaintiff.  W.  T.  Faircloth  and  T.  C.  Woo- 
ten,  for  defendants. 

Merbihon,  C.  J.,  (after  etating  the  fkcts 
as  above.)  In  our  Judgment,  the  relator 
was  entitled  to  only  nominal  damages  up- 
on the  verdict.  It  seems  that  the  court 
intended  to  apply  the  statutory  provision 
(Code,  §  1888)  w^hich  provides  that,  "  when 
a  claim  shall  be  placed  In  the  hands  of  any 
sheriff,  coroner,  or  constable,  for  collec- 
tion, and  he  shall  not  use  due  diligence  in 
collecting  the  same,  be  shall  be  liable  for 
the  full  amount  of  the  claim,  notwith- 
standing the  debtor  may  have  been  at  all 
times,  and  is  then,  able  to  pa.vthe  amount 
thereof."  But  it  will  be  obaerved  that  this 
applies  only  to  claims  placed  in  the  hands 
of  the  sheriff  or  other  officer  for  collection, 
— such  claims  as  are  within  the  jurisdiction 
of  a  justice  of  the  peace,  and  may  be  collect- 
ed by  judgment  and  process  of  execution 
granted  by  that  magistrate.  It  does  not 
apply  to  executions  issuing  from  the  supe- 
rior or  other  courts  of  record.  The  reason 
for  the  distinction  is  clearly  and  certainly 
pointed  out  in  McLanrin  v.  Bucbauan,  1 
Winst.  91.  The  statute  now  is  just  as  it 
was  when  that  decision  was  made,  and 
we  are  not  at  liberty,  nor  in  the  least  in- 
clined, to  disturb  it.  The  evidence  was 
conflicting  as  to  whether  the  defendant,  in 
the  execution  placed  in  the  hands  of  the 
sheriff,  and  which  he  failed  to  collect,  hnd 
property  leviable  sufficient  to  satisfy  that 
execution,  and  continued  to  have  the  same 
after  the  execution  was  or  ought  to  have 
been  returned.  It  may  be  that  he  had  and 
has  such  property,  and  that  the  debt  may- 
yet  be  collectible  by  execution.  The  con- 
trary does  not  appear  by  the  verdict. 
That  the  sheriff  negligently  failed  to  col- 
lect the  execution  does  not  imply  that  the 
defendant  did  not  have  property  leviable 
sufficient  to  satisfy  It  while  the  sheriff  bad 
it,  or  that  he  then  had  the  same,  and  tbe 
sheriff  negligently  allowed  him  to  rid  him- 
self  of  it,  whereby  the  relator  lost  his  debt, 
or  part  thereof.  To  entitle  the  relator  to 
substantial  damages,  the  jury  should  have 
found  by  their  verdict,  in  effect,  that  he, 
by  reason  of  the  negligence  of  the  sheriff, 
could  not  collect  or  had  lost  bis  debt,  or 
part  of  it.  State  v.  Slcinner,  3  Ired.  564; 
McLaurin  v.  Buchanan,  supra;  State  v. 
Hampton,  1  Ired.  318. 

The  court  should  in  this  case  have  sub- 
mitted to  the  jury,  in  place  of  the  second 
one  submitted,  the  question  whether  any 
substantial  damages  had  been  sustained 
by  the  relator,  and  required  them,  under 
proper  instruction,  to  respond  to  the  same. 
As  we  have  said,  the  relator  was  only  en- 
titled to  nomAial  damages  upon  the  ver- 
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diet  rendered.  There  la  therefore  error. 
The  judfrment  uiust  be  modified,  allowinfc 
the  relator  nominal  damages  only;  or,  it 
he  shall  so  elect,  the  court  may  submit  to 
another  Jury  the  Issue  we  have  snfceested 
above,  giving  them  appropriate  Instroc- 
tions  as  to  the  measure  of  damages. 
There  was  no  exception  to  the  instruc- 
tions the  court  gave  the  Jury.  The  pre- 
somption  is  that  they  were  correct,  and 
eatisfactory  to  the  parties.  The  question 
of  negligence  Is  settled  by  the  verdict  ren- 
dered, and  the  only  remaining  inquiry  is 
as  to  the  amount  of  substantial  damagee 
the  relator  has  sustained.  He  may  or 
may  not  require  that  to  be  made.  Let 
this  opinion  be  certifled  to  the  superior 
court,  to  the  end  that  further  steps  may 
be  taken  In  the  action  according  to  law. 
It  is  so  ordered. 


Smtth  y.  Kino  et  al. 
{Supreme Courtof North CaroUma.  Nov.  7, 1890.) 

HDBBAjrD  AXD  WiFI — SlFABATIOK— DSSD  TOB 
SUPPOBT. 

1.  A  deed  executed  by  a  husband  and  wife  to 
a  person  in  trnst  to  secure  the  paymeut  of  an  an- 
nuity by  the  husband  to  the  wife  in  consideration 
of  the  perpetual  separation  and  living  apart  of 
the  husband  aud  wife,  and  to  maintain  the  wife 
in  such  state  while  deprived  of  the  supiwrt  of  her 
hnshand,  becomes  void  on  their  afterwards  liv- 
ing togeuier  as  husband  and  wife. 

8.  Such  a  deed  having  been  adjudged  not  void 
in  its  inception,  Init  to  have  become  so  by  the  sub- 
sequent cohabitation  of  the  parties,  the  court 
should  have  ordered  a  reconveyance  of  \he  legal 
title  by  the  trustee,  and  that  such  Judgment  be 
considered  a  reconveyance,  and  be  recorded  as 
provided  by  Code  N.  C.  S{  426,  427,  since  the  pro- 
vision of  section  1271,  for  Qiarginal  entry  of  sat- 
isfaction on  the  records,  is  only  for  trust-deeds 
and  mortf^aKes. 

Appeal  from  superior  coart,  Gnilford 
county ;  R.  F.  Armfiblo,  Judge. 

Action  by  S.  W.  H.  Smith  against  R.  R. 
King  and  Mary  A.  M.  Smith  for  the  rescls- 
««ion  and  cancellation  of  a  deed  of  separa- 
tion executed  by  plaintiff  and  his  Wife,  said 
Mary  A.  M.  Smith,  conveying  certain 
premises  to  said  King  as  trustee  to  secure 
the  payment  by  plaintiff  to  his  wife  of  an 
annuity  during  her  life.  Judgment  for 
plaintlfl.  and  defendants  appeal. 

John  A.  Baniuger  and  J.  N.  Staples, 
for  plaintiff.  Dittard  <(  5eot^  for  defend- 
ants. 

Clark.  J.  On  grounds  of  public  policy 
deeds  of  separation  between  husband  and 
wife  were  held  invalid  in  tills  state.  Col- 
lins V.  Collins,  Phil.  £q.  168.  There  has 
been  nostatutesince  legalizing  such  deeds, 
but  they  seem  Incidentally  to  bu  recognised 
as  valid  by  section  1881  of  the  Code. 
Smh-h,  C.  J.,  In  Sparlts  v.  Sparks,  94  N.  C. 
527,  intimates  that  this  section,  to  some 
extent  at  least,  renders  valid  articles  of 
separation.  But  it  is  not  necessary  that 
we  pass  upon  this  question,  for,  conceding 
for  the  argument  that  such  deeds,  in  prop- 
er cases  will  be  npbeld,  we  concur  with  his 
honor  below  that,  it  being  admitted  that 
"at  the  commencement  of  this  action  the 
wife  was,  and  had  been  for  twelve  months 
next  iireceding  said  tenn,  living  and  co- 
babithig  wltb  the  plaintiff  a«  his  wife."  the 


deed  of  separation  became  void  and  of  no 
effect.  It  was  allegred  In  the  complaint 
and  admitted  on  the  trial,  as  stated  In  the 
case  on  appeal,  that  notwithstanding  the 
consideration  expressed  on  its  face,  the 
deed  in  fact  and  in  trnth  was  executed  in 
consideration  of  the  perpetual  separation 
and  living  apart  of  the  hunband  and  wife, 
and  to  maintain  the  wife  in  such  state 
while  deprived  of  the  support  of  her  hus- 
band. When  sliu  returns  to  his  roof,  co- 
habits with  him,  and  is  supported  by  him, 
this  annuls  all  ag:reement  for  a  separation 
and  for  the  support  rendered  necessary 
thereby.  Adams,  Eq.  46;  Shelf.  Mar.  & 
Dlv.  629;  2  Rob.  Husb.  &  Wife,  316;  Shel- 
thar  V.  Gregory,  2  Wend.  422.  The  law,  if  It 
recognizes,  does  not  favor,  articles  of  sep- 
aration, and  will  not  so  construe  them  as 
to  be  valid  after  the  parties  have  them- 
selves canceled  the  agreement  to  separate 
by  cohabiting  together,  unless  it  appear 
In  the  deed  plainly  that  such  separate  sup- 
port Is  to  be  continued,  notwithstanding 
any  future  reconciliation  and  cohabitation. 
This  was  so  considered  by  Lord  Eldon  in 
Lord  St.  John  v.  Lady  St.  John,  11  Vee. 
637,  and  l>y  Bullkr,  J..  In  Fletcher  v. 
Fletcher.  2  Cox,  99. 

The  court  properly  ordered  the  deed  to 
be  canceled.  There  is  no  express  provision 
of  the  statute  that  in  such  cases  an  entry 
referring  to  the  judgment  of  cancellation 
shall  be  made  on  the  margin  of  the  regis- 
tration of  the  deed.  It  is  good  practice, 
and  to  be  commended.  Inasmuch,  howev- 
er, as  the  court  below  did  not  adjudge  the 
original  deed  void  In  its  inception,  but  to 
have  become  so  by  matters  subsequent, 
the  proper  course  was  to  haveordered  a  re- 
conveyance of  the  legal  title  by  the  trustee, 
and  that  such  judgment  be  regarded  as  a 
deed  of  reconveyance,  and  registered. 
Code,§§  426,427.  Aswehavesaid,  tberefer- 
ence  on  the  margin  of  registration  is  advis- 
able also,  bnt  of  itself  it  does  not  recon- 
ve.v  the  title.  The  statute  giving  such 
ellect  to  the  marginal  entry  of  satisfaction 
applies  only  to  the  discharge  of  trust-deeds 
and  mortgages.  Code,  §  1271.  The  judg- 
ment should  be  modified  in  this  particular. 

As  to  the  fourth  exception,  it  appears 
that  the  judgment  is  based  solely  upon  the 
pleadings  and  admissions  on  the  trial,  and 
no  facts  were  in  dispute  to  be  passed  upon 
or  fonnd  by  the  Judge.  Brooks  v.  Brooks, 
90  N.  C.  142.  There  was  no  allegation  in 
the  pleadings  that  the  return  of  the  wife 
was  procured  by  fraud,  or  was  other  than 
bona  Sde,  and  the  answer  states  that  her 
return  was  of  her  own  motion.  It  was 
not  error  to  refuse  to  submit  to  the  jury 
an  iHsue  not  raised  by  the  pleadings, 
though  the  court,  in  its  discretion,  had 
power  to  submit  the  issue  and  permit  an 
amendment  of  the  pleadings. 

On  the  trial  the  court  suggested  that  it 
would  order  a  reference  to  ascertain  what 
debts  and  obligations  were  outstanding 
and  chargeable  upon  the  trust  property, 
and  whether  anything  wasdne  the  trustee, 
whereupon  the  defendant  trustee  stated 
that  "such  reference  was  unnecessary,  for 
that  there  were  no  debts  or  obligations 
chargeable  upon  the  property  and  noth- 
ing due  the  trustee, as  all  the  transactions 
under  the  trust  bad  been  several  years 
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HKO,  and  had  been  fully  settled  up. "  Tbn 
defendant  bas  nothios,  therefore,  It  aeewB 
to  OS,  on  which  to  base  his  fifth  and  sixth 
exceptions. 

It  was  erroneous  to  tax  the  wife  and  the 
trustee  personally  with  costs.  By  virtue 
of  Code,  §. 536,  Bubsec.l,  the  costs  should  be 
taxed  ag;ainst  the  estate  In  the  bands  of 
the  trustee,  and  not  against  bim  person- 
ally, except  when  the  court  adJndKes  that 
the  trustee  has  been  guilty  of  mismanaKe- 
ment  or  bad  faitb  in  sucb  action  or  defense. 
Such  is  not  the  case  here,  and  the  judR- 
ment  for  costs  must  be  moJified  accord- 
ingly. Let  this  be  certified,  that  the  Judg- 
ment may  be  modified  below  in  the  partic- 
ulars indicated. 

Feb  Curiam.    Modified  and  affirmed. 


Edwards  et  al.  t.  Bowdkn  et  al. 

ISuipreme  Court  of  NortK  CartUna.   Nor.  7, 
1880.) 

II0STOAOE8 — ^Validity — Comfdlsiom. 

In  an  action  to  loreclose  a  mortgage  given 
by  a  husband  and  wife  on  the  wife's  property, 
the  wife  testified  that  at  the  time  she  ezeouted  it 
she  was  condned  to  her  bed  by  siokness;  that  her 
husband  had  threatened  to  abandon  her  and  their 
two  children,  who  were  dependent  upon  him  for 
support,  if  she  did  not  sign  it;  that  one  of  plain- 
tiits  told  her  that  if  she  did  not  ezecate  the  deed 
he  would  sell  all  her  husband's  chattels,  onwbich 
they  liad  a  mortgage,  and  would  prosecute  and 
put  him  in  jail  tor  failing  to  oonvey  to  them  cer- 
tain lands  which  he  had  agreed  in  writing  to  oon- 
vey in  order  to  get  advances.  Hel.d,  that  while 
none  of  these  facts  were  sufficient  to  oonstitute 
duress,  yet,  taken  together,  they  were  saffioient 
to  make  out  a  defense  of  fraud  and  compulsion. 

Appeal  from  superior  court,  Ureene 
county;  Botkin,  Judge. 

Action  for  the  foreclosure  of  a  mortgage 
deed  executed  by  the  defendants  to  the 
piaintiBs  on  the  fewe  defendant's  land. 
The  ftme  defendant,  in  her  answer,  alleged 
that  she  is  a  /feme  covert,  and  that  she  is 
the  wife  of  the  other  defendant,  B.  E.  Bow- 
den;  that  ber  signature  to  said  mortgage 
was  obtained  by  fraud  and  collosion  of 
the  plaintiffs,  and  the  threats  and  com- 
pulsion of  ber  sai<1  husband ;  that  ber  said 
busband.  B.  E.  Bowdeu,  told  ber  that  if 
she  did  not  sign  said  mortgage  deed  to 
plaintiffs  tbat  he  would  leave  and  aban- 
don her;  that  at  the  time  she  executed 
said  mortgage  deed  to  plaintiffs  she  was 
sick  and  confined  to  ber  bed ;  tbat  tbe  said 
Settle  J.  did  not  sign  said  mortgage  deed 
willingly  and  voluntarily,  but  was  con- 
strained to  execute  tbe  same  by  reason  of 
tbe  threats  and  compulsion  of  her  said  hus- 
band, R.  E.  Bowden,  and  tbe  fraudulent 
misrepresentation  of  tbe  plaintiff  Q.  J.  Ed- 
wards. The  defendant  Bettie  J.  Bowden 
testified  that  at  tbe  time  she  executed  tbe 
mortgage  deed  sued  on,  and  at  tbe  time 
when  ber  private  examination  was  taken, 
she  was  sick  in  bed;  that  her  busband 
bad  threatened  ber  that  if  she  did  not  sign 
it  he  would  leave  her;  that  she  had  two 
children,  and  was  dependent  upon  ber 
busband  for  her  and  their  support,  and 
that  she  believed  tbat  ber  busband  would 
execute  his  threat ;  that  one  of  tbe  plain- 
tiffs told  her  tbat  if  she  did  not  exe- 
cute such  deed  be  would  sell  all  ber  hus- 


band's chattels,  upon  which  they  bad  a 
mortgage,  and  would  prosecute  and  put 
him  in  Jail  for  falling  to  convey  to  them 
certain  real  estate  which  he  had  agreed  in 
writing  to  convey  to  them  in  order  to  get 
advances.  Tbe  plaintiffs'  counsel  con- 
tended that  there  was  not  sufficient  evi- 
dence of  duress  to  avoid  tbe  deed  as  to  tbe 
fyme  defendant.  The  court  charged  tbe 
Jury  "that  if  they  believed  tbat  at  the 
time  tbe  ibme  defendant  executed  tbe 
mortgage  deed  sued  on  tliat  she  was  sick 
in  bed,  and  the  defendant  B.  E.  Bowden, 
her  husband,  bad  threatened  ber  that  if 
she  did  not  executethe  deed  that  be  would 
leave  her;  tbat  she  had  two  children,  and 
was  dependent  upon  her  husband  for  her 
and  their  support,  and  that  she  believed 
tbat  her  husband  would  execute  his  threat, 
and  that  one  of  the  plaintiffs  told  her  tbat 
if  she  did  not  execute  said  deed  that  he 
would  sell  the  chattels  of  ber  husband,  up- 
on which  they  bad  a  mortgage,  and  prnse- 
cute  and  put  him  In  Jail  for  failing  to  con- 
vey to  them  certain  real  estate  which  he 
bad  agreed  in  writing  to  convey  to  them 
in  order  to  get  advances,  and  that  said 
fbme  defendant,  being  induced  by  said 
threats  of  ber  husband  and  the  said  plain- 
tiffs, and  on  account  of  ber  sickness,  exe- 
cuted said  deed,  that  this  would  be  duress, 
and  tbat  they  should  find  that  she  did  not 
execute  said  deed  willingly  and  would  find 
for  the  defendants. "  To  which  part  of  tbe 
charge  the  plaintiffs  exceptefi.  From  a 
Judgment  entered  on  verdict  fordefendants 
plaintiffs  appeal. 

^y.  C.  Munroe,  for  plaintiffs.  G.  M.Llnd- 
aey  and  F.  A.  Woodard,  for  defendants. 

Shepherd,  J.  "By  duress,  in  its  more 
extended  sense,  is  meant  that  degree  of  se- 
verity, either  threatened  and  impending, 
or  atually  Inflicted,  which  is  sufficient  to 
overcome  tbe  mind  and  will  of  a  person  of 
ordinary  firmness."  2  Greenl.  Ev.  g  301. 
Bacon,  in  his  Abridgment,  (volume  2,  p. 
156, )  referring  to  Lord  Coke,  says  "  tbat  for 
menaces,  in  four  instances,  a  man  may 
avoid  bis  own  act:  (1)  For  fear  of  loss  of 
life.  (2)  Of  loss  of  member.  (3)  Of  may- 
hem. (4)  Of  Imprisonment."  The  threat 
of  imprisonment  "may  be  to  tbe  person  of 
tbe  party  or  of  tbe  party's  husband,  wife, 
parent,  or  child,  through  constraint  of 
which  he  in  form  consents  to  what  be 
otherwise  would  not.  "  Blsh.  Cont.  fi  715. 
Though  several  modem  authorities  have 
been  very  liberal  in  tbe  application  of  this 
doctrine,  we  think  that  a  wise  public  pol- 
icy requires  thatcontractssolemnly  entered 
into  by  deed  should  not  be  avoided  except 
upon  the  most  imperative  demands  of  ne- 
cessity and  Justice,  and  we  cannot,  there- 
fore, sanction  the  principle  of  some  of  tbe 
decisions  tbat  a  mere  threat  of  unlawful 
Imprisonment,  standing  alone,  will  be  suf- 
ficient to  avoid  a  deed.  There  should  be 
some  process  issued  or  some  steps  taken 
towards  the  execution  of  the  threat,  or 
at  least  some  circumstances  attending  It, 
which  would  produce  a  reasonable  appre- 
hension of  imminent  ari-est  or  imprison- 
ment. In  thecase  of  Ware  V.  NeBblt,94  N. 
C.  664,  tbe  husband  had  been  actually 
arrested  and  ballRd,and  tbe  wife  was  pres- 
ent and  "greatly  excited."     Afterwards 
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tbe  Btireties  of  the  husband  threatened  to 
smrender  him  and  "send  him  baclc  to  Jail" 
DnlesM  tbe  debt  was  ccmpromised.  The 
wife  knew  of  this,  and  nuder  the  infloence 
of  tblB  threat  executed  the  deed.  No  in- 
rtrortions  were  aslced,  eayn  tbe  court,  to 
the  eftect  that  tbe  evidence  was  insuf- 
ficient to  sustain  tbe  alleged  duress. 
and  tbe  mling  was  based  only  upon 
exceptions  to  the  instructions  given  to 
the  jary.  The  decision  leaves  us  in  some 
some  duubt  whether  tbe  court  would  havp 
held  that  the  evidence  was  sufficient  had 
the  point  been  properly  presented.  As- 
Buminx.  however,  that  the  testimony  was 
sufficient,  the  case  is  distinguishable  from 
tbe  present  in  that  the  husband  had  act- 
naliy  been  arrRsted,  and  was,  it  seems,  in 
imminent  danger  of  a  new  ln)priBonment 
by  reason  of  his  being  surrendered  by  his 
bail.  This  much  we  have  been  careful  to 
say  in  order  to  exclude  the  Idea  that  we 
think  that  the  simple  threat  of  the  plain- 
titi  In  this  case  was  in  Itself  sufficient  to 
cunstitote  technical  duress.  Neither  would 
tbe  threat  to  foreclose  the  mortgage  up- 
on tbe  husband's  chattel  property  have 
that  effect;  nor  do  we  think  that  the 
threat  of  abandonment  made  by  a  hus- 
band would,  under  ordinary  circum- 
stances, amount  to  such  duress.  We  are 
of  tbe  opinion,  however,  that  while  neither 
of  these  grounds  would  in  Itself  be  suffi- 
cient to  warrant  a  finding  of  technical  du- 
ress, yet,  when  they  are  talieu  together, 
and  in  connection  with  the  important 
facts  tliat  the  wife  was  prostrated  by 
sickneas,  and  that  her  privy  examination 
was  taken  at  once,  and  while  she  was  in 
that  condition,  there  was  sufficient  testi- 
mony to  be  submitted  to  the  jury  in  sup- 
port of  tbe  allegation  of  fraud  and  com- 
pulsion which  is  set  up  in  the  answer. 
Especially  Is  this  so  when  the  court  made 
the  establishment  of  all  of  these  circum- 
stances necessary  to  an  affirmative  find- 
ing by  charging  the  Jury  that  "if  she  [tbe 
defendant]  was  induced  [to  ezecote  the 
deed]  by  the  said  threats  of  her  husband 
and  the  said  plaintiff,  and  on  account  of 
her  sickness,"  they  shonld  find  in  her  fa- 
vor. The  argument  here  proceeded  al- 
most entirely  upon  the  ground  of  legal  du- 
ress, bat  we  think  that,  taking  all  of  the 
alleged  facts  to  be  true,  a  case  would  be 
made  ont  which  would  call  for  the  equi- 
table intervention  of  thecourt.  "Inequity 
there  is  no  rule  defining  Inflexibly  what 
kind  or  amount  of  compulsion  shall  be  suf- 
ficient ground  tor  avoiding  a  transaction. 
*  *  *  Theqnestlon  to  be  decided  in  each 
case  Is  whether  tbe  party  was  a  free  and 
voluntary  agent.  Any  influence  brought 
to  bear  upon  a  person  entering  into  an 
agrreement,  or  consenting  to  a  disposal  of 
property,  which,  having  regard  to  tbe  age. 
capacity  of  the  party,  the  nature  of  tbe 
transaction,  and  all  the  circumstances  of 
the  case,  appears  to  have  been  such  as  to 
preclude  the  exercise  of  free  and  deliberate 
lodgment,  is  considered  by  courts  of 
eqnTty  tp  be  undue  influence,  and  is  a 
ground  for  setting  aside  tbe  act  procured  by 
iU employment."  Pol.  Cont. 524.  "Where 
there  is  no  coercion,  amounting  to  duress, 
but  a  transaction  is  the  result  of  a  moral, 
social,  or  domestic  force  exerted  upon  a 


party,  controlling  the  free  action  of  bis  will, 
and  preventing  any  true  consent,  equity 
may  relieve  against  the  transaction  on  tbe 
ground  of  nndne  Influence,  even  though 
there  may  be  no  Invalidity  at  law.  In  tbe 
vast  majority  of  Instances  undue  influence 
naturally  has  a  field  to  work  upon  In  the 
condition  or  circumstances  of  the  person 
Influenced  which  render  him  peculiarly  sus- 
ceptible and  yielding,— his  dependent  or 
fiduciary  relation  towards  the  one  ex- 
erting the  influence,  his  mental  or  phys- 
ical weakness,  his  pecuniary  necessities, 
his  ignorance,  lack  of  advice,  and  the 
like."  Pom.  Eq.  Jur.  S  9Sl.  It  Is  true 
that  where  duress  alone  Is  relied  upon, 
equity  follows  the  law,  (2  Pom.  £q.  Jur. 
§  950,)  but  there  is  something  more  in 
this  case.  We  have  a  woman  on  a  bed  of 
sickness,  we  have  the  confidential  relation 
of  husband  and  wife, and  the  presumed  in- 
fluence of  the  husband  over  her.  Pom. 
Eq.  Jur.  S  963;  Bisp.  Eq-S  237;  Huguenin 
V.  Baseley,  2  White  &  T.  Lead.  Cas.  587, 
notes.  We  have  also  tbebusband  threaten- 
ing to  abandon  ber  and  their  two  chil- 
dren, who  were  dependent  upon  bim  for 
support;  and  this  in  connection  with  the 
threats  of  unlawful  prosecution  and  Im- 
prisonment of  the  husband.  These  com- 
bined circumstances  bring  the  case  within 
the  principle  stated  by  Pollock  and  Fom- 
eroy ,  supra,  and  also  by  2  Greenleaf  on  Evi- 
dence, supra,  who  says  that  facts  which 
in  themselves  do  not  amount  to  technical 
duress  are'' admissible  in  evidence  to  make 
out  a  defense  of  fraud  and  extortion  In 
obtaining  the  instrument."  It  is  upon 
this  ground  that  we  rest  our  decision 
Affirmed. 


State  v.  Scooginb  et  ah 

(Sumremt  Court  af  North  Carolina.    Kov.  6, 
1890.) 

IiiTOxici.T»e  liiquoBS— Sijji  to  Mimobs. 

1.  On  an  indlotmeat  nnder  Code  N.  C.  S  1077, 
for  selling  intoxicating  liquor  to  a  minor,  the 
only  testimony  was  that  of  the  minor  testifying 
on  behalf  of  the  state.  He  testified  that  he  was 
a  minor.  That  he  had  never  bought  liqaor  from 
either  of  defendants  directly,  but  that  when  lie 
wanted  a  drink  he  would  give  the  money  to  an 
adult  outside.  They  tronld  then  go  in  together. 
The  adult  would  oraer  drlnlcs  for  two.  Defend- 
ants would  put  up  two  glasses  and  the  liquor. 
Witness  and  the  adult  would  pour  out  their 
drinlQ,  and  after  they  were  taken  the  adult  would 
pay  for  them.  That  he  had  done  this  two  or 
three  times  a  week  for  two  years.  That  defend- 
ants knew  nothing  about  his  giving  the  money  to 
the  adult.  Witness'  appearance  olearly  showed 
that  he  was  a  mluor.  Held  that,  there  being  a 
presumption  that  defendants  Imew  the  minor's 
age,  the  court  was  warranted  in  cliarging  that  if 
the  evidence  was  true  defendants  were  guilty. 

2.  An  indictment  for  selling  liquor  to  a 
minor  will  lie  against  two  partners,  wnere  one, 
in  the  presenoe  of  tbe  other,  or  a  olerk,  in  tho 
tnesenoe  of  and  with  the  consent  of  both,  makes 
s  sale  to  a  minor. 

This  was  an  indictment,  under  section 
1077  of  the  Code,  for  selling  liquor  to  a  mi- 
nor, tried  at  the  June  term,  1890,  of  the 
superior  court  of  Durham  county,  before 
WoMACK,  J.  Tbe  defendant  appealed.  Al- 
bert Bigsbee,  witness  for  the  state,  testi- 
fied: "I  am  eighteen  years  old,  and  un- 
married.   The  deieudants  sold  spirituous 
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liquors  at  retail  in  the  town  of  Dnrbam. 
I  never  bought  liquor  from  eltber  of  them 
directly,  when  I  wanted  a  drluk  I  would 
ask  some  person  uf  full  age  if  he  wanted  a 
drink,  and  would  give  him  the  money  out- 
side of  the  bar,  and  we  would  go  In  to- 
gether. He  would  call  for  ttae  liquor.  The 
defendants  wuuld  set  up  two  glasses.  We 
would  pour  out  our  liquor,  and  drink,  and 
he  (the  erown  person)  would  pay  for  it. 
I  couldn't  say  how  often  I  have  done  that 
la  two  years,  but  some  two  or  three  times 
a  week.  Both  defendants  would  set  up 
the  liquor.  I  would  give  the  money  out 
of  doors,  and  the  defendants  would 
know  nothing  about  it."  The  witness' 
appearance  clearly  indicated  that  he  was 
a  minor.  The  state  rested  its  case,  and 
the  defendants  introduced  no  evidence. 
The  solicitor  asked  his  honor  to  instruct 
the  Jury  that  it  they  believed  the  evidence 
the  defendants  were  guilty.  The  defend- 
ants demurred  to  the  evidence,  for  that  it 
did  not  show  that  both  parties  partici- 
pated in  any  one  sale.  His  honor  over- 
ruled the  defendants'  demurrer  to  the  evi- 
dence, to  which  the  defendants  excepted. 
His  honor  charged  the  jury  that  if  they 
were  fully  satisfied  that  the  evidence  was 
true,  then  the  defendants  were  guilty ;  to 
which  charge  defendants  excepted.  Ver- 
dict of  guilty.  Sentence  pronounced  to 
pay  a  fine  of  920  each,  and  costs.  Appeal 
by  defendants.  Errors  assigned  for  failure 
of  his  honor  to  sustain  the  demurrer  and 
the  charge  as  given . 

The  Attorney  General,  for  the  State.  J. 
S.  Manning  and  R.  B.  Boone,  for  defend- 
ants. 

AvEBY,  J.,  {after  stating  the  facts  as 
above.)  The  witness  RlRSbee  was  only  18 
years  old.  and, in  the  conduct  of  their  bus- 
iness, all  dealers  in  spirituous  liquors  are 
presumed  to  act  with  a  knowledge  of  that 
fact.  He  had  repeatedly,  within  two 
years  before  the  finding  of  the  indictment, 
gone  into  the  room  where  the  defendants, 
as  partners,  retailed  spirituous  liquors, 
after  giving  to  some  adult,  who  accom- 
panied him  to  the  bar,  the  money  to  pay 
for  two  drinks,  and  had  seen  the  defend- 
ants set  out  two  glasses  in  response  to  a 
call  by  his  companion  for  drinks  for  both, 
and,  after  the  drinks  were  taken  by  both, 
bad  seen  the  defendants  receive  payment 
for  theiu  from  the  person  to  whom  the 
witness  had  furnished  the  money  on  the 
outside,  but  never  in  the  presence  uf  either 
of  the  defendants.  This  is  not  one  of  those 
cases  in  which  the  Jury  must  find  whether 
there  was  an  actual  intent  on  the  part  of 
the  defendants  to  evade  the  statute.  The 
law  presumes  that  they  intended  the  nat- 
ural consequences  of  their  own  act,  and  if 
they  sold  in  violation  uf  the  express  terms 
of  the  statute  they  were  guilty  ipso  facto, 
whatever  might  have  been  their  actual 
purpose.  State  v.  McBrayer,  98  N.  C. 
«19,  2  S.  E.  Rep.  755;  State  v.  Lawrence, 
97  N.  C.  492, 2  S.  E.  Rep.  367.  The  law 
raises  a  presumption  that  the  defendants 
knew  that  Rigsbee  was  under  21  years  old, 
and  there  Is  no  evidence  to  rebut  it,  but, 
on  the  contrary,  the  testimony  as  to  his 
youthful  appearance  strengthens  the  arti- 
ficial force  given  to  the  bare  proof  of  bis 


age.  When,  therefore,  they  saw  Rigsbee 
come  into  their  bar-room  time  and  again, 
and  repeatedly  placed  glasses  upon  the 
counter  at  the  request  of  his  adult  com- 
panion, but  for  the  use  of  both,  it  was  an 
attempted  evasion  of  the  law  so  palpable 
that  the  court  was  warranted  in  passing 
upon  their  guilt  upon  demurrer  to  the  tes- 
timony, and  Instructing  thejury  to  return 
a  verdict  accordingly.  The  dealers,  in  this 
instance,  delivered  the  spiritnous  liquors 
directly  to  a  boy,  known  by  them  to  be 
under  21  years  of  age,  by  handing  him  a 
bottle  and  glass.  If  it  is  not  a  sale,  it  Is, 
within  the  meaning  of  the  statute,  giving 
the  spirituous  liquors  to  the  minor,  though 
another  may  have  paid  for  it.  The  evil 
intended  to  be  remedied  was  the  demoral- 
ization of  young  persons  by  furnishing  to 
them  intoxicating  drinks,  and  leading 
them  into  ruinous  habits,  even  with  the 
permlssiOD  of  a  parent.  State  v.  Law- 
rence, supra.  The  demurrer  was  upon  the 
ground  that  there  was  no  testimony  suffi- 
cient to  show  a  sale  by  both  defendants 
on  any  particular  occasion.  The  Judge 
instructed  the  Jury  that  if  they  believed 
the  evidence  both  were  guilty.  In  misde- 
meanors there  are  no  accessories,  but  all 
are  either  principals  or  not  guilty  at  all. 
Where  one  partner  Is  present,  and  sees  the 
other  partner  sell  to  a  boy  under  21  years 
old,  or  either  or  both  permit  a  clerk  to  do 
the  same  thing  in  their  presence,  an  indict- 
ment will  lie  against  both  or  either,  who 
may  be  present,  jnst  as  though  hebad  act- 
ually delivered  the  drinks.  State  v.  Cas- 
well, 2  Humph.  899;  2  Whart.  Crim.  Law, 
§  2458.  There  is  no  error.  Judgment  af- 
firmed. 


Leonard  t.  Leonard. 

{Swareme  Cowrt  of  North  Carolina.    Nov.  7, 
1890.) 

Abultbbt  o»  Wipu— Pobfwtubb  of  Tbae's 
Pbovisioks. 
When  the  wife  commits  adultery,  «nd  is 
not  living  with  her  husband  at  the  time  of  his 
death,  she  Is  barred  of  the  right  to  "year's  pro- 
visions.»    Code,  12116. 
(SyUaims  by  the  Court.) 

Appeal  from  superior  court,  Qoilford 
county ;  Btnuh,  Judge. 

Action  by  Salome  Leonard  against 
Samuel  H.  Leonard,  as  executor,  etc. 
There  was  a  Judgment  for  plaintiff,  and  de- 
fendant appeals. 

J.  H.  Dillard  and  James  E.  Boyd,  for 
plaintltt.  John  W.  Graham  and  L.  M. 
Scott,  for  defendant. 

Clark,  J.  This  was  a  proceeding  by  the 
plaintiff,  claiming  to  be  the  widow  of 
James  Leonard,  against  the  executor,  to 
require  him  to  give  bond  and  to  allot  to 
her  a  year's  provisions,  alleging  that  he 
had  refused  to  do  so  upon  her  application. 
The  Jury,  in  response  to  issues  submitted, 
found  that  the  plaintiff  committed  adul- 
tery prior  to  1868,  and  had  not  since  lived 
with  her  husband,  and  was  not  living 
with  him  at  his  death.  It  Is  unnecessai'y 
to  couHlder  the  other  exceptions,  as  upon 
the  issues  found  we  think  Judgment 
should  have  been  entered  for  the  defend- 
ant.   Code,  S  2116,  provides:  "If  any  mar- 
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ried  womaD  shall  commit  adultery,  and 
shall  not  be  livioK  witb  her  husband  at 
hlB  death,  she  shall  thereby  lose  all  right 
to  a  year's  provision,  and  to  a  distribu- 
tive share  from  the  personal  property  of 
her  liusband,  and  such  adnltery  may  be 
pleaded  In  bar  ol  any  action  or  proceedins 
for  the  recovery  otsach  rights  and  estates. " 
Formerly  the  adultery  of  the  wile,  and  liv- 
ing separate  from  her  husband  at  the  time 
of  bis  death,  ousted  the  -woman  ol  her 
dower,  (St.  13  Edw.  I.;  Walters  v.  Jor- 
dan. 13  Ired.  361,)  but  did  notdepriveher  of 
her  year's  provision  and  distributiveshare 
of  tbe  estate,  (Walters  v.  Jordan,  12  Ired. 
170.)  In  Acts  1871-72.  c.  193,  §  44,  it  was  en- 
acted that  if  any  married  woman  shall 
elope  with  an  adulterer,  she  shall  thereby 
lose  all  right  to  dower,  year's  provision, 
and  distributive  share.  In  Cooic  v.  Sex- 
ton, 79  N.  C.  305,  this  act  was  construed  by 
tbe  court,  which  held  it  to  be  entirely  pro- 
spective, and  not  applicable  when  the  elope- 
ment had  taken  place  prior  to  tbe  passage 
uf  tbe  act,  but  also  held  that  the  legisla- 
ture might,  by  the  use  of  appropriate 
words,  have  taken  away  the  inchoate 
right  to  dower  and  year's  provisions,  etc. 
Tbe  Code  of  1883  does  not  re-enact  the  act 
of  1871-72,  above  cited,  but  in  section  2116 
it  uses  in  regard  to  year's  provision  and 
distributive  share  the  language  verba- 
tim  OBcd  in  section  2102  in  regard  to  for- 
feiture of  dower.  The  forfeiture  by  these 
sections  takes  effect,  not  when  the  wife 
■hall  commit  adultery,  but  when  she  does 
so,  and  "shall  not  be  living  with  her  hus- 
band at  Ills  death. "  It  leaves  open  to  her 
the  door  of  condonation  and  pardon,  and 
it  stands  open,  and  the  forfeiture  is  not 
complete  till  the  death  of  the  husband 
without  the  reconciliation  and  return  of 
tbe  wife.  Here  the  act  was  passed  in  1883. 
The  death  of  the  husband  took  place  in 
1887.  If  tbe  words  should  be  taken  as 
pnispective,  still  the  forfeiture  was  in- 
curred and  completed  many  years  subse- 
quent to  the  adoption  of  the  statute.  In 
its  wording  it  essentially  differs  from  the 
act  constraed  in  Cook  v.  Sexton,  and  that 
decialoD  baa  no  application. 

Pbb  Curiam.    Error. 


FiTTMAN  T.  PlTTMAN. 

vaumwM  Court  of  Norfh  Carolina.     Oot  U, 
1890.) 

Trust*— Surr  to  Estabush— EnuKiroB. 
In  an  equity  action  to  have  defendant  de- 
clared a  trustee  for  plaintilTs  benefit  in  respect 
to  eertain  lana  conveyed  by  plaintiff  to  one  P., 
and  devised  by  the  latter  to  defendant,  the  evi- 
denoe  relied  on  to  support  the  alleged  trost  oan> 
sisted  of  two  onsealed  paper  writlnKS,  one  signed 
by  P.,  and  the  other  by  defendant,  declariog  tliat 
the  subscribers  held  the  land  in  trost  for  plain- 
tilt,  and  were  willing  to  ezecate  title  to  him. 
These  writings  were  made  after  convcTance  to  P., 
and  were  entirely  voltmtatr.  Held,  that  they 
were  not  In  themselves  snfBcient  to  oreate  a  valid 
tmst,  and  that,  as  plaintiff  would  therefore  be 
compelled  to  resort  to  ^e  ariginal  transaction  to 
make  out  his  case,  it  was  error  to  exclude  testi- 
mony offered  by  defendant  to  show  that  'he  con- 
veyance to  P.  was  intended  to  defraud  the  cred- 
itors of  plaintiff. 

Appeal   from    superior  court,   Halifax 
county ;  Botkln,  Judge. 


Action  by  Fannie  H.  Pittmao,  as  heir 
of  John  B.  Pittman,  deceased,  against 
F.  Ellsa  Flttmau,  tu  recover  land  con- 
veyed by  plaintiff's  ancestor  to  defend- 
ant's devisor.  There  were  verdict  and 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. 

R.  O.  Burton,  Jr.,  for  appellant.  T.  N. 
HiU  and  W.  U.  Day,  for  appellee. 

Shepherd,  J.  The  plaintiff  seeks  the 
equitable  aid  of  the  court  for  the  purpose 
of  having  the  defendant  declared  trustee 
for  her  benefit  in  respect  to  a  certain  tract 
of  laud  ol  which  the  defendant  is  legally 
seised  in  fee.  It  appears  that  on  the  17tb 
of  October,  1871,  the  plaintifl,  upon  tbe  ap- 
parent consideration  of  f  500,  conveyed  the 
land  in  qnestion  to  R.  W.  Pittman,  who 
devised  it  to  the  defendant  in  this  action. 
It  Is  alleged  by  the  defendant  that  the 
conveyance  to  her  devisor  was  made  for 
the  purpose  of  defrauding  the  creditors  of 
tbe  plaintiff,  and  that,  as  tbe  plaintiff  doeii 
uot  "come  into  equity  witb  clean  hands," 
she  is  entitled  to  no  relief.  Turner  v. 
Eford,  6  Jones,  £q.  106;  Jackson  v.  Mar- 
shall, 1  Mnrpb.  823;  Vick  v.  Flowers.  Id. 
821 ;  York  ▼.  Merritt,  77  N.  C.  218.  Testi- 
mony was  offered  tending  to  establish  tbia 
defense,  but,  upon  objeetion,  it  was  ex- 
clude<l  by  the  court,  and  the  defendant 
excepted. 

The  evidence  in  support  of  the  alleged 
trust  consists  of  two  unsealed  paper  writ- 
ings, one  signed  by  R.  W.  Pittman,  tbe 
grantee  of  the  plaintiff,  and  the  other  by 
the  defendant,  his  devisee.  These  writ- 
ings declare  that  the  subRcribers  hold  the 
land  In  trust  for  the  plaintiff,  and  that 
tbey  are  willintr  to  execute  title  to  her. 
The  writings  were  made  subsequently  to 
the  transfer  uf  the  legal  title,  and  appear 
to  be  entirely  voluntary.  We  suppose 
that  his  honor  excluded  the  testimony 
offered  by  the  defendant  upon  the  ground 
that  the  writings  upon  their  face  entitled 
the  plaintiff  to  the  relief  demanded,  and 
that,  as  she  was  not  compelled  to  resort 
to  the  original  transaction— that  is,  the 
transfer  of  tbe  legal  title— in  order  to  make 
out  her  case,  the  testimony  as  to  the  al- 
leged illegal  purpose  was  irrelevant.  State 
▼.  Bevers,  86  N.  C.  588.  We  can  conceive  of 
no  other  theory  upon  which  tbe  testimony 
was  rejected;  for,  if  the  writings,  by  any 
retuaonabie  constmctiou,  relate  to  the 
transfer  of  the  legal  title,  the  testimony 
would  have  been  plainly  admissible,  as  tbe 
plaintiff  would  necessarily  be  establishing 
hertrust  through  a  transaction  which  the 
defendant  offers  to  show  is  tainted  with 
fraud,  and  this  it  la  weU  aettledshe  cannot 
do.  See  Turner  v.  Blord,  and  the  other 
cases  cited,  supra.  ^■.  ^  ^^ 

Assaming,  then,  with  bis  honor, that  the 
writings  contained  no  evidence  of  a  decla- 
ration of  trust  contemporaneous  with  the 
transmission  of  the  legal  title,  or  of  any 
other  antecedMit  obligation,  we  are  con- 
fronted with  the  intereating  question 
whether  the  legal  owner  of  land  can  be 
divested  of  his  property  by  a  simple  volun- 
tary parol  declaration  that  he  holds  it  In 
trust  for  another.  The  seventh  section  of 
the  statute  of  2»  Chas.  II..  requiring  '  all 
declarations  or  creations  of  trusts  or  con- 
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fidences  of  any  lands,  tenements,  or  bere- 
dltameiits  shall  Oe  manifested  and  proved 
by  some  writing  signed  by  the  party,  "etc., 
has  been  very  generally  adopted  In  the 
TJnited  States,  and  the  doctrine  of  the  dec- 
laration of  express  trusts,  as  laid  down 
by  the  various  text-writers,  is  based  al- 
most entirely  upon  declsious  of  the  courts 
since  the  enactment  of  the  said  statute. 
As  the  above  provision  is  not  embraced  In 
our  statute  of  frauds,  it,  therefore,  be- 
comes necessary  that  we  should  inquire 
Into  the  manner  in  which  express  volun- 
tary trusts  in  land  could  be  created  at 
common  law.  Foy  v.  Foy,  2Hay w.  (N.  C.) 
ISl.  Doubts  were  at  one  time  entertained 
whether  trusts  could  be  created  by  parol, 
but  it  is  well  established  that  this  could  be 
done  at  common  law,  both  as  to  real  and 
personal  property.  "A  trust  in  realty, 
like  a  use,  was  In  technical  language'  a ver- 
ablc,'  that  is,  could  be  created  by  word  of 
mouth.  The  better  opinion,  is,  however, 
that  this  Is  only  true  ot  those  cases  in 
which  the  legal  estate  could  be  created  by 
feoffment,  where  ot  course  no  writing  was 
necessary.  But,  where  a  deed  was  req- 
uisite for  the  conveyance  of  the  legal  es- 
tate, as  in  covenant,  to  stand  seised  to 
uses,  these  nses  and  trusts  were  not  aver- 
able.but  could  be  treated  only  in  the  same 
manner  as  legal  estates.  Blsp.  Eq.  95; 
Hill.  Trustees,  86;  011b.  Uses,  270.  Trnsts 
and  uses  were  raised  in  the  same  manner; 
and,  if  a  feoffment  was  made  without  con- 
sideration, a  use  resulted  to  the  feotfer,  un- 
less the  use  or  trust  was  declared  at  the 
time  of  the  conveyance.  Now,  it  must  be 
observed  that  no  consideration  was  nec- 
essary to  a  feoffment.  The  conveyance  It- 
self raised  the  use,  and  separated  it  from 
the  legal  estate.  The  use  so  raised  would, 
however,  as  we  have  said,  in  the  absence 
of  a  consideration,  result  to  the  feoffer  un- 
less declared  at  the  time  of  the  feulTment, 
and  this  declaration  might  be  voluntarily 
made  by  parol,  either  in  favor  of  the  feoffee 
or  of  a  third  person.  But  there  was  a 
gre^t  difference  in  this  respect  between  a 
conveyance  which  operated  by  transmut- 
ing the  possession  and  the  covenant  to 
stand  seised,  which  had  no  operation  but 
hy  the  creation  of  a  new  use ;  and  as  this 
use  was  raised  by  equity,  and  equity  never 
acts  without  a  consideration,  a  consider- 
ation was  always  necessary  to  the  trans- 
fer of  the  interest  by  this  conveyance, 
whereas,  in  the  case  of  a  feoffment  or 
fine,  the  use  arises  upon  the  conveyance 
itself.  •  •  •  It  seems,  therefore,  that  at 
common  law  only  the  solemn  conveyance, 
by  livery  or  record,  could  raise  the  use  by 
its  own  virtue,  and  dispense  with  the  deed 
for  declaring  it,  as  well  as  the  considera- 
tion for  raising  it. "  Boberts,  Frauds,  92. 
It  appears  then  that  at  common  law  no 
use  or  trust  c<iuUl  be  raised  in  lands  with- 
out a  consideration,  except  in  the  single 
instance  of  a  conveyance  operating  by 
transmutation  of  possession,  the  char- 
acter of  the  conveyance  alone  being  suffi- 
cient to  raise  the  use,  and  to  dispense  with 
the  necessity  for  a  consideration.  This 
view  Is  distinctly  approved  in  Wood  v. 
Cherry,  73  N.  C.  110,  where  it  is  said  by 
Peahso.v,  C.  J.,  that  "a  trust  can  only  be 
created  in  one  ot  four  modes:  (1)  By  trans- 


mission nt  the  legal  estate,  when  a  simple 
declaration  will  raise  the  use  or  trust. 
(2)  A  contract  based  upon  valuable  con- 
sideration to  stand  seiseil  to  the  use  or  in 
trust  for  another.  (3)  A  covenant  to 
stand  seised  to  the  use  of  or  in  trust  tor 
another,  upon  good  consideration.  (4) 
When  the  court,  by  Its  decree,  converts  a 
party  into  a  trustee,  on  the  ground  ot 
fraud. "  See,  also,  Frey  v.  Bamsour,  68  N." 
C.  466;  Shields  v.  Whltaker,  82  N.  C.  516; 
Malone,  Real  Prop.  Tr.  487. 

Counsel  for  the  plaintiff  called  our  at- 
tention to  passages  to  be  found  in  2  Pom. 
Eq.  Jnr.  §§  996, 997, 1  Lewin,  Trusts,  68,  and 
other  works   to  the  effect  (as  stated  In 
Blsp.    Eq.  102)  that,  where  a   settler  Is 
possessed  of  the  legal  title  to  the  subject- 
matter  ot  the  settlement,  he  may  create  a 
valid  trust  thereof,  either  by  a  declaration 
that  he  holds  the  property  in  trust  or  by 
a  transfer  of  the  legal  title  to  the  property 
to  a  third  party  upon  certain  trusts ;  In 
other  words,  he    may  constitute    either 
himself  or  another  person  the  trustee.    If 
he  makes  himself  the  trustee,  no  transfer 
of  the   subject-matter   is   necessary.     We 
have  examined  with  much  care  the  cases 
cited    in    support    of    this  very  general 
proposition,  and  especially  those  collected 
in  the  English    and  American    notes  to 
Ellison  V.  Ellison,  1  White  &  T.  Lead.  Cas. 
pt.  1,  p.  291,  the  leading  caseupon  voluntary 
trusts.    As  far  as  our  researches  have  ex- 
tended, we  can  find  no  decision  which  au- 
thorizes the  application  ot  the  principle 
stated  to  a  case  like  ours.    The  cases  are 
somewhat  conflicting,  and  chiefly  concern 
the  voluntary  disposition  of  choses  In  ac- 
tion    and    equitable    interests    in    land. 
These  being  in  England,  and  many  of  the 
states,  incapable  of  transfer  atlaw,  and  eq- 
uity requiring  a  consideration,  it  followed 
that  no  gift  could  be  made  ot  them  as  in 
the  case  of  things  passing  by  delivery  or 
other  legal  methods  of  transfer.  To  obviate 
this  difficulty,  it  was  held  that,  if  the  own- 
er declared  himself  a  trustee  in  respect  to 
such  property,  equity  would  give  to  such 
declaration  the   same   effect  as  the    law 
would  give  toagiftof  property  susceptible 
of  an  d  pert  ec  ted  by  a  legal  assign  men  t.  The 
doctrine,  it  seems,  was  extended  to  cases 
where  the  owner  had  the  right  to  make  a 
legal  transfer  of  the  property,  and  the  de- 
cisions disclose  many  refined  distinctions, 
and  much    conflict    of  ludiciai    opinion, 
leaving  us  without   any  very  clear  and 
well-defined    principles    upon   which    the 
doctrine,  as  thus  extended,  is  to  be  admin- 
istered.   We  think,  however,  that  it  was 
not  Intended  to  apply  where  the  law  re- 
quires, as  in  the  case  ot  land,  a  certain 
method  of  transfer;  and  this  view  Is  well 
sustained  by  Judge    Harb,  in    Bund    v. 
Bunting,  78  Pa.  St.  210.    "It  was  estab- 
lished," he  says,  "at  an  early  period  that 
the  transfer  of  the  legal  title  in  trust  for 
a  third  person  would  vest  the  beneficial 
interest  in  the  latter.    Such  was  the  oiij^n 
of  uses,   and    subsequently    of  trusts.     A 
declaration   of  truHts,   under  the  clrcam- 
Btnnces,  substantiates  the  existence  of  a 
duty   which   would    be  obligatory.   Inde- 
pendently of  the  declaration;  but  it  does 
not  follow   that  an   admission    can  ^Ive 
rise  to  a  fiduciary  obligation  where  none 
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«zl8tB.  'The  ordinary  power  ofacban- 
cellor,'  BBid  Gibson,  C.  .T.,  In  Read  v.  Rob- 
in8un,6  Watts  &  S.  829, 'extends  no  further 
than  the  execution  of  a  trast  sufficiently 
framed  to  pot  the  title  out  of  the  grantor, 
or  to  the  execution  of  an  agreement  for  a 
trust  founded  on  a  -valuable  considera- 
tion ;'  and  the  language  of  the  same  judge 
in  Morrison  v.  Belrer,  2  Watts  &  S.  86, 
shows  that  be  regarded  a  declaration  of 
trust  as  Inoperatire,  where  it  did  not  rest 
on  an  antecedent  obligation.  In  this  un- 
certainty, we  may  revert  to  principles. 
A  declaration  of  trust  by  the  owner  of 
property  in  favor  of  a  volunteer  has  no 
peculiar  efficacy.  It  is  simply  a  gift,  which 
derives  its  force  from  the  will  of  the  donor. 
As  applied  to  land,  It  Is  consequently  Inyal- 
Id  If  not  under  seal,  and.  perhaps,  even  then 
unless  the  estate  lies  in  grant.  Where  the 
law  prescribes  the  mode  of  conveyance, 
it  must  be  followed.  When,  however, 
there  are  no  legal  means  of  transfer,  any 
words  expressing  an  Intention  to  confer  a 
present  interest  may  be  effectual  in  equi- 
ty. "  This  reasoning  Is  supported  by  Sir 
John  Bomilly,  M.  R..in  Bentley  v.  Mackay, 
15  Bear.  12,  who  says  that.  In  all  cases 
where  the  legal  owner  intends  voluntarily 
to  part  with  the  property  in  favor  of  oth- 
er i>er8ouB,  theconrt  requires  everything  to 
be  done  which  is  requisite  to  make  the 
legal  transfer  complete.  See,  also,  2  Pom. 
Eq.  Jnr.  S  998.  and  notes. 

In  Thompson  v.  Branch,  Meigs,  890,  we 
have  a  case  directly  in  point.  It  Is  there 
decided  that  "an  unsealed  written  ac- 
knowledgment or  memorandum  by  a 
party  clothed  with  the  legal  title  to  land 
that  another  is  interested  in  it  a  certain 
nurat>er  of  acres,  will  not  raise  a  trust  to 
convey  the  quantity  speciUed  without 
proof  of  a  consideration  paid  to  the  par- 
ty making  the  acknowledgment  or  mem- 
orandum." The  court  said :  "We  cannot 
recognise  the  principle  contended  for.  The 
legal  title  was  in  Joseph  Branch.  If  he  Is 
forced  to  part  with  that  legal  title,  it  must 
be  upon  the  ground  that  he  holds  it  In 
trust  for  John  Branch.  But  how  can  a 
trust  be  raised  without  a  consideration  ?  " 
In  view  uf  the  above  reason  and  author- 
ity, we  are  of  the  opinion  that  the  writ- 
ings relied  upon  by  the  plaintiff  are  not  In 
themselves  sufficient  to  entitle  her  to  re- 
lief, and  that,  inasmuch  as  she  muBt,in  the 
al»cnice  of  a  consideration,  connect  the 
declaration  with  the  transmission  of  the 
legal  title,  the  testimony  tending  to  show 
the  fraudulent  purpose  of  the  conveyance 
was  erroneously  rejected.  It  may  be  that 
the  greater  security  afforded  by  the  sev- 
enth section  of  the  statute  referred  to  has 
encouraged  some  departure  from  the  an- 
cient rules  of  the  common  law  upon  the 
subject  under  consideration ;  but  in  North 
Carolina,  where  we  have  no  such  statuto- 
ry protection,  and  where  express  trusts  in 
land  may  still  be  declared  by  parol,  very 
grave  considerations  of  public  policy  tor- 
bid  any  relaxation  of  the  rules  of  the  com- 
mon law  in  this  respect.  To  declare  a 
trust  in  this  case  would  contravene  sever- 
al other  principles  which  have  been  flrraly 
established  by  this  court,  one  of  which  Is 
that  no  parol  trust  can  be  proved  by  sub- 
sequent   declarations    atone.    Smiley    v. 


Pearce,  98  N.  C.  185, 3  S.  E.  Rep.  631.  Again, 
this  court  has  decided  that.  In  the  absence 
of  legislation,  no  peculiar  efficacy  Is  to  be 
given  toaparol  declaration  simply  because 
it  happens  to  be  in  writing,  and  that  upon 
principle  it  is  of  no  higher  dignity  than  one 
which  Is  purely  oral.  Williams  v.  Hodges, 
95  N.  C.  32.  Now,  if  this  be  so,  and  we  hold 
that  these  declarations  are  sufficient,  it 
will  be  difficult  to  escape,  what  would 
seem  to  be  the  logical  conclusion,  that  a 
voluntary  trust  may  be  declared  by  a  sim- 
ple oral  declaration,  unaccompanied  by 
the  transfer  of  the  legal  title.  We  are  not 
prepared  to  adopt  a  principle  which  must 
necessarily  result  in  a  serious  impairment 
of  the  stability  of  titles  to  land  in  this 
state,  and  we  are  deeply  impressed  with 
the  conviction  that  the  only  "sure  and 
safe  way"  Is  to  adhere  strictly  to  the  prin- 
ciples of  the  common  law  in  reference  to 
this  important  subject.  There  must  be  a 
new  trial. 

Labbiteb  v.  Upcbubch  et  al. 

(Supreme  Court  of  Nortk  CaroUna.    Oct.  97, 
1890.) 

BlXKCUTOBS  AITD  ADMINIITIUTOBB— SAUI  OV  IiAHSS 
— RsriRBHOS. 

1.  A  written  agreement  by  an  administrator, 
and  one  who  has  a  claim  against  hla  intestate's 
estate,  to  refer  such  olaim,  and  the  award  there- 
on, made  under  Code  M.  C.  i  1436,  which  autbor- 
izes  such  a  reference,  and  provides  that  the 
agreement  to  refer  and  the  award  shall  be  filed 
In  the  office  where  the  letters  of  administration 
were  granted,  is  admissible  to  prove  the  intes- 
tate's indebtedness,  in  a  proceeding  by  the  ad- 
ministrator to  sell  land  to  pay  debts. 

3.  Section  1486  provides  that  the  proceedings 
of  the  referees  shall  be  the  same  as  if  the  refer- 
ence had  been  ordered  in  an  action,  and  that 
their  award  "shall  be  a  lawful  voucher"  to  the 
administrator.  Code,  {  422,  provides  that  the  re- 
port of  referees  in  a  reference  ordered  by  the 
court  "shall  stand  as  the  decision  of  the  court. " 
Held,  that  an  award  In  a  reference  under  section 
1426  was  conclusive  as  to  the  debt  against  the  in- 
testate's estate,  onlees  impeaclied  for  fraud  or 
collusion. 

This  was  a  special  proceeding,  com- 
menced before  the  clerk  of  the  superior 
court  of  Wake  county,  against  the  defend 
ants,  heirs  at  law  of  George  Fuller,  de- 
ceased, to  sell  land  to  make  assets  to  pay 
debts,  and  brought  up,  on  issues  of  fact 
joined,  and  tried  before  Armfield,  J.,  and 
a  jury  at  the  October  term,  18S9,  of  Wake 
superior  court.  The  plaintiff  alleged  the 
existence  of  a  debt  due  from  bis  intestate 
to  Mary  Barbee,  the  want  of  personal  as- 
sets, and  the  necessity  for  the  sale  of  land 
to  make  assets,  to  pay,  etc.  Some  of  the 
defendants  answered  admitting  the  alle- 
gations of  the  complaint,  and  the  defend- 
ants Samuel  Upcburch  and  Peter  Olive 
answered  denying  the  allegations,  and  tbe 
following  issues  were  joined  and  submit- 
ted: "(1)  Dldtbedecedentowethedebtal- 
leged  to  Mary  Barbee?  (2)  Wpre  there 
personal  assets  which  the  administrator 
received,  or  ought  to  have  received,  appli- 
cableto  said  debt,  and  If  so  what  amount?" 
To  prove  the  alleged  indebtedness  of  tbe 
intestate,  the  plalntllT  put  in  evidence  an 
agreement  In  writing  with  tbe  claimant 
to  refer  the  matter  In  controversy  to  three 
referees,  In  accordance  with  the  provisions 
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of  section  142(t  of  the  Code,  and  also  the 
award  of  the  referees.  This  evidence  was 
objected  to  by  the  defendants.  The  objec- 
tion was  overrulerl,  and  thedelendants  ex- 
cepted. The  plaintiff  then  testified,  la  sub- 
stance, that  no  personal  estate  of  the  in- 
testate came  into  his  hands,  except  what 
was  laid  oft  to  the  widow  of  the  Intestate 
as  her  year's  support,  and  that  thei-e  was 
not  a  sufficiency  of  personal  property  for 
her  year's  support,  but  a  large  deficiency 
as  appeared  by  The  record.  "The  defend- 
ants then  offered  evidence  tending  to  show 
that  the  debt  allowed  by  the  referees 
against  the  plaintiff  as  administrator, 
WCU3  in  fact  not  a  valid  debt  against  the 
estate  of  his  intestate.  The  plaintiff  ob- 
jected, and  the  court  held  that,  unless  the 
d^endant  had  some  evidence  tending  to 
show  fraud  or  collusion  between  the  plain- 
tiff aud  the  referees,  or  some  fraud  on  the 
part  of  the  plaintiff  in  regard  to  the  debt, 
this  evidence  would  be  Incompetent;  and, 
the  defendants  admitting  that  they  had 
no  such  evidence,  the  court  excluded  the 
evidence,  and  defendants  excepted.  Under 
the  direction  of  the  court,  there  was  a  ver- 
dict for  the  plaintiff."  There  was  a  judg- 
ment for  the  plaintiff,  and  defendants  ap- 
pealed. 

W.  J.  Peele,  tor  appellants.  R.  W.  York, 
for  appellee. 

Datis,  J.,  [after  stating  the  facts  as 
above.)  Two  questions  are  presented  by 
the  record  for  the  consideration  of  this 
court:  (1)  Was  the  agreement  to  refer, 
under  section  142B  of  the  Code,  with  the 
award  of  the  referees,  competent  evidence 
to  prove  the  indebtedness  of  the  Intestate? 
and  (2)  in  absence  of  fraud  or  collusion, 
could  the  defendants,  admitting  that  there 
was  no  fraud  or  collusion,  show  that  the 
debt  allowed  by  the  award  of  the  referees 
against  the  plaintiff  administrator  was 
in  fact  not  a  valid  debt  against  the  estate 
of  his  intestate? 

The  Code  (section  1426)  authorizes  the 
administrator  to  agree,  in  writing,  with 
one  who  has  a  claim  against  the  estate  of 
his  intestate  "to  refer  the  matter  In  con- 
troversy, whether  the  same  be  of  a  legal 
or  equitable  nature,  to  one  or  more  disin- 
terested persons,  not  exceeding  three, 
whose  proceedings  shall  be  the  same  in  all 
respects  as  if  such  reference  bad  been  or- 
dered in  an  action.  Such  agreement  to 
refer,  and  the  award  thereupon,  shall  be 
filed  in  the  clerk's  office  where  the  letters 
were  granted,  and  shall  be  a  lawful  vouch- 
er for  the  personal  representative.  The 
same  may  be  impeached  in  any  proceeding 
against  the  personal  representative  for 
fraud  therein. "  If  it  was  competent  for 
the  plaintiff  to  prove  the  indebtedness  of 
bis  intestate,  as  it  undoubtedly  was,  we 
are  unable  to  see  upon  what  principle  the 
evidence  was  incompetent;  and  we  think 
bis  honor  below  was  clearly  right  In  ad- 
mitting the  evidence. 

The  force  and  effect  of  the  reference,  and 
award  of  the  referees,  presents  a  question 
not  BO  easy  of  solution.  The  proceedings 
of  the  referees  "shall  be  the  same  In  all  re- 
spects as  if  such  reference  had  been  ordered 
in  an  action, "  and  their  award  is  to  be 
filed  In  the  clerk's  office,  "  aud  shall  be  a 


lawful  voucher. "  The  trial  by  referees  or- 
dered in  an  action  "shall  be  conducted  in 
the  same  manner  as  a  trial  by  the  court. " 
Shall  their  award  have  the  same  force  and 
effect?  In  a  reference  ordered  by  the  court, 
"the  report  of  the  referees  upon  the  whole 
Issue  shall  stand  as  the  decision  of  the 
court, and  judgment  maybe  entered  there- 
on upon  application  to  the  judge."  Code, 
§  422.  It  is  insisted  by  counsel  for  the  de- 
fendants that  the  submission  to  arbitra- 
tion and  the  award  constituted  only  an 
executory  agreement,  (Crawford  v.  Orr,  84 
N.  C.  251,)  and  bad  no  more  binding  force 
as  against  the  heirs  than  would  a  i-ecog- 
nltlon  of  the  debt,  and  promise  to  pay,  by 
the  administrator.  However  that  may 
be  in  ordinary  submissions  by  parties  to 
arbitration,  we  think  that  section  1426  of 
the  Code  was  intended  to  create  an  expe- 
ditious and  inexpensive  mode  by  which 
controversies  between  executors,  admin- 
istrators, or  collectors  and  claimants 
against  the  estates  of  testators  and  Intes- 
tates may  be  settled  and  determined; 
and.  fairly  Interpreted,  the  award  of  the 
referees,  unless  impeached  for  fraud  and 
collusion,  should  have  the  eBect  at  least  to 
determine  and  put  an  end  to  the  contro- 
versy, if  not  of  a  judgmentln  an  action,  be- 
tween the  parties.  Its  effect,  if  unirapeached 
forfrnud  and  collusion,  is  to  determine  and 
settle  the  validity  or  in  validity  of  the  debt, 
in  a  mode  prescribed  and  authorised  by 
law,  and.  if  not  intended  to  put  an  end 
to  the  controversy  involved,  the  statute 
is  useless;  but.  If  it  has  this  effect,  then 
the  award,  when  filed,  whether  for  or 
against  the  administrator,  is  equivalent 
to  a  judgment,  and  can  only  be  attacked 
for  collusion  and  fraud.  Speer  v.  James, 
94  N.  C.  417,  and  cases  there  cited.  It  is 
Insisted  by  tbe  defendants  that,  if  the 
award  is  sufficient  to  charge  the  estate  of 
the  intestate  with  the  debt,  they  will 
thereby  be  deprived  of  tbe  right  of  trial  by 
jury.  The  answer  Is :  They  have  a  jury 
trial  in  this  action,  and  in  this  respect  the 
only  question  is  as  to  the  conclusiveness 
or  inconclusiveness,  and  the  force  and 
effect,  of  evidence  in  establishing  or  dis- 
proving the  existence  of  a  debt  against 
the  estate  of  the  intestate;  and  any  valid 
judgment  against  the  administrator  would 
have  tbe  same  effect.    There  la  no  error. 


OVBRMAN  y.  SABBER. 

{Supreme  Court  of  North  CanMna.   Oot  87, 
1890.) 

FiXTUBsa  —  Bbtwxkn  Lm-TzNABT  Aim  Remaik- 
sbb-Max. 
Machinery  attached  to  the  real^  by  a  ten- 
ant by  the  curtesy  after  hi*  term  begins,  for  the 
purpose  of  milliner  com  and  gioniDg  cotton  for 
the  neigbborhoodl  as  well  as  himself,  belongs, 
on  his  death,  to  his  ezeoutor  as  againat  the  re- 
mainder-msD. 

Appeal  from  superior  court,  Wayne 
county :  O.  H.  Brown,  Judge. 

This  was  a  controversy  submitted  with- 
out action  on  the  following  statement: 
"The  plaintiff  is  executor  of  the  estate  of 
Kll  Sasser,  Sr.,  who  died  in  Marc;h,  1890, 
and  the  defendants  are  the  children  of 
said  £11  Sasser  by  his  first  wife,  EUxa  Saa- 
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eer,  who  died  in  1877,  leaving  the  defend- 
ants heirs  at  law.  Abunt  the  year  187S, 
tiaid  Eliza  Sasser  and  one  Amanda  Cas- 
sely,  wife  of  T.  M.  Cassely,  became  the 
owners  as  tenants  in  common  In  fee  of  a 
certain  tract  of  land  in  said  county  on 
which  is  a  water  mill-power  used  for 
snriudlne  com,  etc.,  and  for  ginning  and 
packing  cotton,  etc.,  in  a  roll!  and  tdn 
honae  situated  on  said  water-power,  on 
said  land.  On  the  death  of  said  Elisa 
Basser,  her  Interest  in  said  landed  prop- 
ert.r  descended  to  the  defendants,  and 
her  hnsband,  said  Ell  Sasaer,  became  ten- 
ant,  by  the  curtesy  thereof.  Soon  after 
the  death  of  said  Eliza  Sasser  the  said  Eli 
Basser,  iSr.,  and  said  T.  M.  Cassely  pnr- 
cbasetl  a  small  enf^ine  and  located  it  by 
the  side  of  said  mill  and  gin  house,  for  the 
purpose  of  grinding  and  ginning,  as  afore- 
said, by  steam-power  when  the  water- 
power  became  insufficient,  and  it  was  so 
used.  Bubsequently  said  Eli  Sasser,  8r., 
and  said  T.  M.  Cassely  disposed  of  said 
sroall  engine  and  purchased  a  larger  en- 
gine and  boiler,  the  one  in  controversy, 
and  placed  it  at  the  side  of  said  gin  and 
mill  bonse,  for  the  purpose  of  grinding 
grain  and  ginning  cotton  from  said  farm, 
and  for  others  in  the  neighborhood.  They 
also  placed  in  said  house,  for  the  same 
purpose,  a  cotton  press,  gin,  and  condens- 
er, an  auTil  and  vise  and  blacksmith  tools. 
The  engine  is  about  three  feet  from  the 
house  with  side  timbers  bolted  to  the  en- 
gine, and  these  set  on  cross-timbers  In  the 
ground.  The  inspirator  of  the  engine 
goes  through  the  floor  to  the  water,  and 
thus  the  engine  is  supplied  with  water  for 
steam,  etc.  The  gin  sets  on  the  floor, and 
is  held  in  position  by  cleats  nailed  to  the 
floor.  The  condenser  is  set  on  top  of  the 
gin.  and  nailed  to  it  and  to  the  Joists 
above.  The  anvil  Is  nailed  to  the  block 
on  wblcb  it  sets,  and  the  block  extends 
into  the  ground.  The  vise  is  nailed  to  a 
bench  at  the  top,  which  bench  is  nailed  to 
the  bouse,  and  Its  posts  in  the  ground. 
The  bellows  are  supported  by  posts  In  the 
ground  and  braced  by  pieces  nailed  to  the 
bouse.  The  blacksmith  tools  are  loose  in 
the  shop.  Said  Eli  Sasser,  Sr.,  bequeathed 
all  uf  his  interest  in  said  property  to  his 
second  wife,  Mary,  and  others,  and  the 
plaintlffi  as  executor,  claims  the  same,  ex- 
cept the  cotton  press,  and  defendants 
claim  said  articles  as  attached  to  and  de- 
scending with  the  land  of  their  mother  to 
them.  The  value  of  said  articles  is  more 
than  $200." 

C.  B.  Ajrcoek,  for  plsintill.     W.  R.  Allen, 
for  defendants. 

Clark,  J.,  {after  stating  the  iketa  aa 
above.)  In  the  great  case  of  Klwes  ▼. 
Maw,  S  East.  88,  2  Smith,  Lead.  Cas.  228, 
Lord  EI.L.BNB0R0I10H  considers  the  doc- 
trine of  fixtures  as  depending  largely  in 
its  application  upon  the  relations  of  the 
parties,  which  he  divides  Into  three 
classes:  (1)  Executor  and  heir.  As  be- 
tween these  the  common-law  mle  that 
whatever  is  affixed  to  the  freehold  be- 
comes a  part  of  it,  and  passes  with  it, 
qukqnid  plantatur  solo,  solo  cedit,  is  ob- 
served in  full  vigor.  In  this  class  fejl  also 
mortgagor  and  mortgagee,  vendor  and 
T.12s.E.no.l— 5 


vendee,  as  to  whom  the  strict  rule  of  the 
common  law  is  still  in  force.  Foote  v. 
Gooch,  96  N.  C.  263. 1  S.  E.  Kep.  625.  (2> 
Between  executor  of  tenant  for  life,  or  in 
tail,  and  the  remalnder-roan.  In  which 
rase  the  right  to  fixtures  is  considered 
more  favorable  for  the  executor.  (3)  Be 
tween  landlord  and  tenant,  in  which 
case,  in  favor  of  trade  and  to  encourage 
Industry,  the  greatest  latitude  is  allowed, 
so  that  all  fixtures  setup  for  better  enjoy- 
ment of  trade  are  retained  by  the  tenant, 
though  this  does  not  include  fixtures  used 
for  agricultural  purposes.  Where,  howev- 
er, they  are  used  for  mixed  purposes  of 
trade  and  agriculture,  they  are  held  to  be- 
long to  the  tenant.  Williams,  Pen.  Prop. 
16,  note,  and  numerous  cases  cited.  The 
reason  of  the  distinction  Is  pointed  out  by 
PsARSO.N,  C.  J.,  very  succinctly  in  Moore 
V.  Vallentine.  77  N.  C.  188.  When  additions 
are  made  to  the  land  by  tbeowner,  wheth- 
er vendor,  mortgagor,  or  ancestor,  the  pur- 
pose Is  to  enhance  the  value  and  to  be  per- 
manent. With  the  tenant,  the  additions 
are  made  for  a  temporary  purpose,  and 
not  with  a  view  of  making  them  part  of 
the  land ;  hence,  tor  the  encouragement  of 
trade,  manufacturing,  etc.,  the  tenant  is 
allowed  to  remove  what  had  apparently 
become  affixed  to  the  freehold.  If  affixed 
for  purposes  of  trade,  and  not  merely 
for  better  enjoyment  of  the  premises. 
Pemberton  v.  King,  2  Dev.  376.  In  the 
present  case,  it  is  agreed  that  "  the  engine, 
cotton-gin,  and  condenser  were  attached 
to  the  mill  by  the  tenant  by  the  curtesy 
after  bis  term  commenced,— not  sojely  for 
the  better  enJo.yment  of  the  land  and 
farm,  but  for  the  purpose  of  milling  com 
and  ginning  cotton  for  the  neighborhood, 
as  well  as  himself,  and  for  the  mixed  pur- 
pose of  trade  and  agriculture. " 

His  honor  properly  held  that  they  be- 
longed to  the  executor  of  tbe  life-tenant 
as  against  the  mmalnder-man.  The  case 
comes  under  tbe  second  class  mentioned 
by  Lord  ELLRNBonoroB.  and  there  are 
few  adjudications  on  that  class,  but  the 
ruling  of  the  court  below  is  sustained  by 
that  of  Lord  Hardwicke  in  Law  ton  v. 
r.«wton,  8  Atk.  18;  and  In  Dudley  v. 
Warde.lAmb.llS;  and  the  observation  of 
Lord  Manbfibld  in  Lawton  v.  Salmon,  1 
H.  Bl.  260.  There  are  subsequent  cases 
which  all  seem  to  follow  the  above  prece- 
dents. Tyler,  Flxt.  (Ed.  1877.)  490,  491, 
496,  508.  In  our  own  Reports,  Pemberton 
V.  King,  2  Dev.  876;  Feinister  v.  Johnson, 
64  N.  C.  259;  and  Railroad  v.  Deal,  90  N.  C. 
110,— which  recognized  the  right  of  ten- 
ant to  remove,  were  cases  between  tenant 
and  lessor,  while  Bryan  v.  Lawrence,  6 
Jones,  (N.  C.)  837;  Latham  v.  Blakely, 
70  N.  C.  368;  Deal  v.  Palmer,  72  N.  C.  582; 
Bond  V.  Coke,  71  N.  C.07;  Foote  v.  Gooch, 
06  N.  C.  265,  1  S.  E.  Rep.  625;  and  Home 
V.  Smith,  ia5  N.  C.  822,  11  S.  E.  Rep.  873,— 
which  adjudged  tbe  fixtures  to  have  be- 
come part  of  the  freehold,  all  came  under 
Lord  Ellenborouoh's  first  class,  supra. 
This  is  the  first  instance  in  which  the  rule 
as  to  fixtures  between  executor  of  tenant 
for  life  and  remainder-man  has  come  be- 
fore the  courts  of  this  state.  It  assimi- 
lates to  that  between  landlord  and  tenant, 
the    principal    difference    perhaps    being 
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that  th(9  executor  can  remove  such  fixtures 
within  a  reasonable  time  after  the  death  of 
the  llf3-tenant,  whereas  between  landlord 
and  tenant,  the  tenant  cannot  go  on  the 
premises  to  remove  the  fixtures,  after  the 
termination  of  his  lease,  without  being  a 
trespasser,  except  in  those  cases  where  the 
duration  of  his  term  Is  not  fixed  but  un- 
certain, or  where  there  is  an  agreement 
that  he  may  remove  alter  the  expiration 
of  the  lease. 

Pes  Ccbiam.    No  error. 


Ubtkbs  et  ah  t.  Ricb  et  al. 

(Suprtme  C(nurt  of  North,  Carolina.    Oot  87, 
1890.) 

Putimoit— Lixirs  vor  Oweltt, 
Code  K.  C.  H  1893-1900,  regulating  parti- 
tion proceedings  among  tenants  in  common,  em- 
power the  commissioners  to  divide  the  land  into 
as  nearly  eaoally  valuable  shares  as  possible, 
and  "to  subdivide  tiie  more  valuable  tracta  as 
they  may  deem  best,  and  to  charge  the  more  val- 
uable dividends  wlta  such  sums  of  money  as  they 
may  tbink  necessary  to  the  dividends  of  inferior 
value,  in  order  to  make  an  equitable  partition. " 
Held,  that  each  partitioner  who  receives  an  in- 
terior dividend  has  a  separate  lien  for  equality 
of  partition  on  the  more  valuable  dividend  A 
land,  and  one  wlio  purchases  the  latter  on  execu- 
tion obtained  by  a  part  only  of  those  partitioners 
to  whom  inferior  dividends  were  allotted,  takes 
it  subject  to  the  liens  of  those  who  did  not  ]oln 
In  obtaining  the  execution. 

Appeal  from  superior  court,  Bertie  conn- 
try;  Arhfield,  Judge. 

This  was  a  motion  in  the  special  pro- 
ceeding for  an  execution,  in  effect  a  vendi- 
tioni exponas,  to  sell  land,  based  upon  the 
following  statement  of  facts  agreed  upon 
by  the  parties  and  submitted  to  the  court 
for  its  Judgment :  (1)  J.  H.  Herring  died 
in  Bertie  county, in  1881,  seised  in  fee  of  the 
toliowlngland  In  that  county:  TheNicholls 
tract,  in  Mitchell's  township,  adjoining 
the  lands  of  Mills  Eure,  Joseph  Willough- 
by,  and  others,  containing  130  acres,  more 
or  less.  Also,  the  Herring  tract,  in  same 
township,  containing  125  acres,  more  or 
lees,  adjoining  the  lands  of  J .  A .  Bice,  John 
Bice,  and  others,  which  lands  descended, 
subject  totbewidow'sdower.to  J.  H.  Her- 
ring's six  children,  his  only  heirs  at  law, 
the  Aiiie  plaintiff  Louisa,  the  fytne  defend- 
ant Boxanna  Rice,  W.  C.  Herring,  W.  S. 
Herring,  J.  W.  Herring,  and  Fannie  D. 
Herring,  now  Fannie  D.  Marsh.  (2)  That 
during  1881,  the  above  lands,  by  proceed- 
ings instituted  inthiscauseby  J.  M.  Meyers 
and  wife,  Louisa  V.,  against  the  other 
heirs  at  law,  were  duly  partitioned  be- 
tween the  said  heirs  at  law  by  commis- 
sioners duly  appointed.  (3)  That  said 
commissioners,  October  21,  1881,  tnade 
their  report,  in  which,  after  valuing  the 
whole  lands  at  $2,400,  they  divided  It  Into 
six  equal  shares.  Nos.  1.  2, 3, 4, 6.  and  6. 
Each  share,  except  No.  2.  was  valued  at 
lees  than  f400.  No.  2  was  valued  at  $800, 
and  charged  In  favor  of  the  other  heirs,  re- 
spectivel]',  for  equality  of  partition.  This 
share  No.  2  was  allotted  to  the  ibme  plain- 
tiff, Louisa  V.  (4)  Share  No.  6  was  allot- 
ted to  Fannie  O.  Marsh,  valued  at  f  260, 
and  share  No.  2  was  charged  in  her  favor, 
with  $140  for  equality.    Share  No.  5  was 


valued  at  $310  and  allotted  to  J.  W.  Her- 
ring, and  share  No.  2  was  charged  In  his 
favor,  with  $90  for  equality.  (5)  Fannie 
D.  Marsh  and  J.  W.  Herring  were  under 
21  years  of  age  October  21, 1881,  and  re- 
mained so,  the  said  Fannie  till ,  1887, 

and  said  J.  W.  Herring  till  March  20, 1889. 

Fannie   D.  married   Marsh,  while 

under  age,  and  has  remained  covert  ever 
since.  (6)  That  the  report  of  the  commis- 
sioners was  confirmed  by  the  courts. 
None  o!  the  charges  for  equality  were  paid 
till  1888,  when  proceedings  were  had  by  ail 
the  heirs  at  law,  except  Fannie  D.  Marsh 
and  J.  W.  Herring,  to  enforce  the  payment 
of  the  amounts  due  them  respectively,  and 
under  said  proceedingna, — to- wit,  execu- 
tions in  this  cause  in  la  vor  of  the  heirs  at 
law, except  Fannie  D.  and  J.  W.  Herring. — 
the  said  share  No.  6  was  sold  to  the  plain- 
tiff J.  M.  Meyers  by  thesheriff  of  Bertiecoaii- 
ty  at  $230,  and  deed  made  to  him.  This 
sale  was  made  October  81, 1888.  (7)  The 
sum  paid  by  J.  M.  Meyers  was  not  more 
than  sufflclen  t  to  pay  the  heirs  at  law, 
other  than  Fannie  D.  and  J.  W.  Herring, 
and  the  whole  was  paid  over  to  them 
against  the  protest  of  said  Meyers,  who  in- 
sisted to  the  sheriff  and  clerk  that  the  heirs 
last  named  should  prorate  in  said  fund, 
and  no  part  of  the  amount  due  them  has 
ever  been  paid.  (8)  ThatFannle  D.and  J. 
W.  Herring  knew  of  the  sale  made  October 
81, 1888.  (9)  That  one  C.  W.  Mitchell,  aft- 
er the  said  purchase  by  Meyers,  loaned 
him  $275,  $2^  of  which  was  used  in  pay- 
ing the  sheriff  for  the  land,  and  a  mort- 
gage upon  said  land  wcm  executed  to  Mitch- 
ell to  secure  him,  which  was  duly  regis- 
tered before  the  serviceot  the  notice  in  this 
cause.  (10)  J.  M.  Meyers  intermarried 
with  Louisa,  J.  A.  Rice  with  Boxanna,  be- 
fore 1881,  and  were  parties  to  the  partition 
proceedings.  Upon  these  facts,  M.  G.  Marsh 
and  wife,  Fannie  D.,  and  J.  W.  Herring, 
moved  the  court  to  issue  execution  in 
this  cause,  and  direct  a  sale  of  share  No. 
3  for  the  purpose  of  paying  the  charges  tor 
equality  aforesaid,  interest  and  cost,  in 
favor  of  said  Fannie  D.and  J.  W.  Herring. 
J.  M.  Meyers  resists  this  motion,  and  in- 
sists that  by  virtue  of  the  sale  and  sher- 
iff's deed  of  October  31. 1888,  he  obtained 
title  to  the  land,  discharged  of  any  claim 
in  favor  of  said  parties.  The  court  gave 
the  following  Judgment:  "It  is  ordered 
that  execution  issue  in  favor  of  Fannie  D. 
Marsh  and  J.  W.  Herring,  against  share 
No.  2  of  the  lands  of  the  late  J.  H.  Herring, 
allotted  in  this  cause  to  the  ieme  plain- 
tiff, and  described  particularly  in  the  de- 
cree in  this  cause, for  theaiiiouuts  charged 
against  said  share  fur  equality  of  parti- 
tion,—to-wlt,  the  sum  of  one  hundred  and 
forty  dollars  in  favor  of  Fannie  D.,  and 
ninety  dollars  in  favor  of  J.  W.  Herring, 
with  interest  on  each  sum  from  October  21, 
1881,  till  paid,  and  all  cost  hereof,— and 
that  the  said  lands  be  exposed  for  sale  to 
pay  the  same.  Let  execution  and  order  of 
sale  issue  accordingly."  Thereupon,  the 
plaintiff  appealed. 

I).  C.  Winston,  for  plaintiffs.    Pruden  A 
Vann,  for  defendants. 

Merriuon,  C.  J.,  (after  stating  Hieiketa 
as  above.)    The    statute  (Code,  SS  1892- 
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1900)  prescribes  how  real  estate  may 
be  partitioned  aiuong  persons  claiming 
tbe  same  as  tenants  in  common,  and  it  is, 
among  otfaer  tbings,  provided  that  com- 
missioners for  the  purpose  shall  "  meet  on 
the  premises  and  parti  tioD  tbe  same  among 
tbe  tenants  in  common,  according  to  their 
re8i>ectl7e  rights  and  Interest  therein,  by 
dividing  the  land  into  equal  shares  in 
point  of  value  or  as  nearly  so  as  possible, 
and  for  this  purpose  they  are  empowenkl 
to  subdivide  the  more  valuable  tracts  as 
they  may  deem  best,  and  to  charge  the 
more  valuable  dividends  with  such  sums 
of  money  as  they  may  think  necessary  to 
be  paid  to  the  dividends  of  inferior  value, 
in  order  to  malte  an  equitable  partition." 
The  charge  made,  as  thus  allowed  upon 
the  more  valuable  dividend  of  land,  at 
once  becomes,  not  a  personal  charge 
against  the  party  to  whom  this  dividend 
is  allotted,  but  upon  the  land  itself;  and 
iadsrment  confirming  the  report  of  the 
commissioners  who  partitioned  the  land 
cieatea  and  establishes  the  charge  and  a 
Uen  or  Hens  upon  such  more  valuable  divi- 
dend In  favor  of  the  party  or  parties  who 
received  tbeless  valuable  dividends.  More- 
over, tbe  charges  thus  made  are  several 
and  in  favor  of  the  parties  respectively 
who  received  the  less  valuable  dividends, 
if  there  be  more  than  one.  Such  charge 
and  lien  may  be  enforced  by  venditioai 
exponas,  at  the  instance  of  the  party  en- 
titled, and  also  In  tome  cases  by  process 
of  a  ttacbment.  Wynne  v.  Tunstall,  1  Dev. 
Eq.  23 :  Jones  v.  Sherrard,  2  Oev.  &  B.  Eq. 
18U;  Waring  v.  Wadsworth,80  N.  C.  S46; 
Halso  V.  Ckile,  82  N.  0. 163;  and  there  are 
onmerons  cases  to  tbe  lilce  effect.  In  tbe 
present  case,  the  more  valuable  dividend, 
dtislgnated  as  No.  2,  was  charged  with 
f  140  in  favor  of  tbe  less  valuable  dividend, 
designated  as  No.  6,  allotted  to  Fannie  D. 
Marsb,  one  of  tbe  appellees,  and  with  980 
in  favor  of  the  dividend  designated  as  No. 
5,  allotted  to  tbe  appellee  J.  W.  Herring, 
and  also,  with  other  sums  in  favor  of 
others  of  the  tenants  in  common  who  re- 
ceived less  valoable  dividends.  Certain  of 
tbe  latter  applied  for  and  obtained  execu- 
tion to  enforce  their  resi>ective  liens,  and 
the  more  valuable  dividend  so  charged 
was  sold  under  the  same,  and  the  appel- 
lant purchased  at  the  sale.  He  contends 
that  be  purchased  that  dividend  discharged 
«r  the  charges  and  liens.  In  favor  of  the 
less  valuable  dividends  allotted  to  the  ap- 
pellees. The  court  held  otherwise,  and 
this  is  assig^ned  as  error. 

We  are  of  opinion  that  the  objection  of 
tbe  appellant  is  not  well  founded.  Tbe 
more  valnable  dividend— the  land  itself— 
was  cbarged  with  the  sums  of  money  speci- 
fied in  favor  of  tbos»  of  less  value  allotted 
to  the  appeUees  respectively.  The  latter 
each  liad  an  interest  in  the  land  to  the  ex- 
tent of  tbe  charge  in  favor  of  his  dividend, 
not  In  common  with  others  wlio  had  less 
valuable  dividends,  with  like  charges  in 
their  favor,  but  separate  and  distinct  from 
them.  So  that  if  the  more  valuable  divi- 
dend had  paid  the  money  charged  upon  it 
in  favor  of  one  of  the  less  .valuable  ones, 
sucb  payment  could  not  affect  similar 
charges  In  favor  of  others.  The  payment 
of  tbe  money  thus  made  a  charge  upon  the 


more  valuable  dividend  in  favor  of  a  less 
valuable  one  might  be  enforced  by  vendi- 
tioni exponas  sued  out  at  the  instance  of 
the  owner  thereof,  but  the  sale  of  the  laud 
under  it  could  not  affect  adversely  otfaer 
like  charges  upon  tbe  same,  because  Its 
purpose  would  be  only  to  enforce  tbe 
charge  specified  in  it,  and  not  another  or 
other  charges,  in  the  absence  of  some  order 
of  tbe  court  to  tbe  contrary  made  upon 
proper  application,  and  upon  notice  there- 
of to  the  owners  of  the  dividends  of  less 
value  having  like  charges.  There  is  noth- 
ing in  the  nature  of  the  writ  of  venditioni 
expoaaa,  nor  is  there  any  principle  of  law 
or  statutory  provision  or  rule  of  practice, 
that  makes  a  sale  of  land  under  such  writ 
operate  so  as  to  pass  the  title  thereof  to 
the  purchaser  discharged  of  senior  incum- 
brances, or  incumbrances  of  thesamedate, 
upon  it,  other  than  that  mentioned  in  it, 
and  which  its  direct  purpose  Is  to  enforce. 
It  would  be  unreasonable  and  unjust, 
and  as  well  violative  of  common  right,  to 
deprive  sucb  incumbrancers  of  their  intec- 
eetB  in  the  land,  and  their  security  and 
rights  growing  out  of  it,  by  such  a  sale, 
without  giving  them  fair  opportunity— a 
day  in  court— to  be  heard  as  to  the  ex- 
pediency and  propriety  of  a  sale  thereof. 
It  is  not  suflBcient  to  say  they  might  look 
to  and  share  in  the  proceeds  of  the  sale  of 
the  land  to  their  respective  rights  and  the 
priorities  of  them.  If  heard,  they  might 
be  able  to  show  that  a  sale  should  not  be 
made  at  the  time,  and  in  the  way,  pro- 
posed by  the  mover  for  the  writ  of  vendi- 
tioni exponas.  They  have  tbe  right  to  be 
heard  in  court,  and  they  cannot  be  de- 
prived of  that  right  without  notice  and 
reasonable  opportunity  to  be  beard.  The 
purchaser  of  the  land  cannot  reasonably 
complain  that  he  expected  to  buy  a  perfect 
title.  He  had  opportunity  to  see  the  writ 
under  which  the  sale  was  made,  the  Judg- 
ment or  order  of  the  court  authorising  or 
directing  it,  and  knowfrora  the  proper  rec- 
ords and  r^stries  that  there  were  other 
incumbrances  on  the  land  than  that  or 
those  which  the  sale  was  intended  to  en- 
force. Sales,  to  enforce  charges  upon  land 
such  as  those  under  consideration,  are  not 
altogether  like  the  ordinary  sales  of  land 
to  satisfy  Judgments  for  money;  but  a 
sale  under  the  writ  of  Seri  facias  does  not 
operate  to  pass  the  title  to  the  land  sold 
under  it  discharged  of  prior  liens  of  Judg- 
ments for  money  upon  It.  A  sale  of  land 
undera  junior  judgment  is  made  subject  to 
tbe  lien  of  a  senior  Judgment,  and  a  second 
sale  thereof  may  be  made  to  enforce  the 
latter,  and  such  second  sale  will  pass  the 
title  to  the  purchaser  as  if  the  first  sale 
had  not  been  made.  This  is  well  settled, 
and  upon  the  ground  that  a  sale  under  ex- 
ecution cannot  have  the  effect  to  pass  the 
title  to  laud  discharged  of  all  prior  liens. 
The  judgment  docketed  creates  the  lien, 
and  it  must  have  effect  and  be  enforced  in 
the  order  of  priority.  Halyburton  v. 
Greenlee,  72  N.  C.  316 ;  Cannon  v.  Parker, 
81  N.  C.  320;  Worsley  v.  Bryan,  86  N.  C. 
343;  Titman  v.  Bhyne,  89  N.  C.  64;  Bur- 
ton V.  Spiers,  92  N.  C.  5a3.  Certain  of  the 
tenants  in  common,  to  whom  were  allot- 
ted dividends  of  less  value,  in  favor  of 
which  tbe  dividend  of  greater  value  w 
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charged,  with  certain  sums  of  moneyspecl- 
fled,  applied  tor  and  obtalnerl  a  mndttlanl 
exponas  tu  enforce  the  charts  In  their 
favor,  and  the  dividend  of  greater  value 
so  charged  was  Rold,  the  appellant  being 
the  purchaser.  That  application  did  not 
embrace  the  appellees;  no  notice  of  the 
same  was  given  to  them,  nor  did  thevendi- 
tloot  exponas  purport  to  embrace  the 
charges  in  favor  of  their  dividends  or  them- 
selves. The  appellant  was  chargeable 
with  notice  of  these  facts,  it  was  his  duty 
to  himself  to  see  the  writ  under  which  the 
land  was  sold,  and  the  record  authorising 
the  same,  and  the  presumption  is,  be  did 
so.  It  must  be  taken  that  he  knew  be 
purchased  subject  to  the  rights  of  the  ap- 
pellees and  the  charges  in  their  favor.  It 
seems  he  did,  in  fact.  He  purchased  tbe 
land  for  such  less  than  ball  its  assessed 
value.    Judgment  affirmed. 


Tdfts  v.  Griffin. 

(.Swpreme  Court  of  North  Carolina.    Oct  97, 
1890.) 

C!oin>inosAL  Salb — Bights  or  Parties. 
Where  a  purchaser  of  personalty,  under  a 
ooDteact  by  which  the  title  is  to  remain  In  the 
seller  untu  payment  of  the  entire  price,  haa  un- 
conditionally promised  to  pay  the  price,  and  has 
taken  possession  of  and  used  the  property  as  his 
own,  and  it  is  burned  while  in  his  possession  be- 
fore default  in  jmyment  of  the  purchase  money 
and  without  negligence  on  his  part,  he  is  liable 
for  the  price. 

Appeal  from  superior  court,  Bertie  coun- 
ty; WOMACR,  Judge. 

Action  by  James  W.  Tufts  against  J.  S. 
Griffin  on  a  note  given  by  defendant  for 
part  of  a  purchase  price  of  asoda  fountain 
purchased  by  him  of  plaintiff.  By  the  con- 
tract of  sale  the  title  to  the  property  sold 
was  not  to  psHS  until  the  entire  price  was 
paid.  The  property  was  destroyed  before 
the  note  matured.  Judgment  (or  plain- 
tiff, and  defendant  appeals. 

D.  a  Winston,  for  plaintiff.  W.  L.  Wilt, 
lama,  for  defendant. 

Shepherd,  J.  This  is  a  case  of  the  first 
Impression  In  this  state.  We  have  here  an 
absolute  promise  of  the  defendant  to  pay 
the  plaintiff  a  certain  sum,  it  being  the  bal. 
ance  of  the  porcbase  money  due  the  plaintiff 
upon  tbe  sale  of  a  soda  apparatus  to  tbe 
defendant.  Thesale  was  acondltlonal one, 
(see  Clayton  ▼.  Hester,  80  N.  C.  275:  Frick 
V.  Hilliard,95N.C.117;  andthecasesdted,) 
and,  under  the  contract,  the  defendant 
took  tbe  apparatus  into  bis  possession, 
and  used  it  in  all  respects  as  his  own. 
Without  any  negligence  on  the  part  of  tbe 
defendant  and  before  any  default  in  the 
payment  of  the  purchase  money,  the  prop- 
erty was  destroyed  by  fire.  The  question 
Is,  who  shall  bear  the  loss?  The  defend- 
ant insists  that  it  should  fall  upon  the 
plaJntlfl  because  the  transaction  amounted 
to  nothing  more  than  an  executory  agree- 
ment to  sell,  and  that,  inasmuch  as  tbe 
plaintiff  cannot  now  perform  the  con- 
tract, the  defendant  should  not  be  com- 
pelled to  pay.  It  is  very  true  that  such 
contracts  are  sometimes  called  "execu- 
tory, **  (as  in  the  case  of  Ellison  t.  Jones, 
4  Ired.  48,)  and  tbe  vendee  is  also  termed  a 


"bailee."  (Perry  v.  Young,  105  N.  C.  466. 11 
S.  £.  Kep.  611,)  but  it  must  be  observed 
that  these  expressions  are  used  In  reference 
to  the  strict,  legal  title  to  the  property, 
and  they  can  therefore  have  no  influence 
in  tbe  determination  of  the  present  ques- 
tion, which  is  purely  one  of  considerations 
for  an  absolote  promise  to  pay.  Tbe  re- 
cent decision  in  Burnley  v.  Tufts,  66  Miss. 
49,  6  South.  Rep.  627,  is  directly  In  point. 
There,  it  seems  that  this  same  plaintiS 
sold  a  soda  apparatus  under  a  contract 
precisely  similar  to  this,  and  the  property 
was  destroyed,  as  in  this  ease,  after  mtme 
of  tbe  notes  bad  been  paid,  and  b^ore  the 
maturity  of  tbe  others.  Tbe  court  decided 
that  the  plaintiff  was  entitled  to  recover 
the  amount  due  upon  the  remaining  notes. 
As  we  entirely  concur  in  the  reasoninic  up- 
on which  tbe  decision  Is  based,  we  will  re- 
produce a  part  of  the  language  of  the 
opinion.  Tbe  court  says:  "Burnley  un- 
conditionally and  absolutely  promised  to 
pay  a  certain  sum  for  the  property,  the 
possession  of  which  he  received  from  Tufts. 
The  fact  that  tbe  property  has  been  de- 
stroyed while  in  his  custody,  and  before 
the  time  for  the  payment  of  the  note  last 
due,  on  payment  of  which  only  bla  rl{^t 
to  the  legal  title  of  the  property  would 
have  accrued,  does  not  relieve  him  of  pay- 
ment of  the  price  agreed  on.  He  got  ex- 
actly what  be  contracted  for, — vis.,  the 
possession  of  the  property,  and  tbe  right 
to  acquire  an  absolute  title  by  payment  of 
tbe  agreed  price.  Tbe  transaction  was 
something  more  than  an  executory  condi- 
tional sale.  The  seller  had  done  all  be 
was  to  do  except  to  receive  the  purchase 
price.  The  purchaser  had  received  all  that 
he  was  to  receive  as  the  consideration  of 
bis  promises  to  pay.  The  inquiry  is  not 
whether,  it  be  bad  foreseen  the  contingency 
which  has  occurred,  be  would  have  pro- 
vided against  It,  nor  whether  be  might 
have  made  a  more  prudent  contract;  but 
it  is  whether  by  the  contract  he  has  made 
bis  promise  absolute  or  conditional.  Tbe 
contract  was  a  lawful  one,  and,  as  we 
have  said,  imposed  upon  tbe  buyer  an  ab- 
solute obligation  to  pay.  To  rdieve  him 
from  this  obligation,  the  conrt  moat  make 
a  new  agreement  for  the  parties,  instead 
of  enforcing  the  one  made,  which  It  cannot; 
do."  As  la  said  in  the  forgoing  extract,, 
^he  vendor  has  done  all  that  be  was  re- 
quired to  do,  and  tbe  transaction 
amounted  to  "a  conditional  sale  to  be  de- 
feated upon  the  non-performance  of  tbe 
conditions.  *  •  •  Tbe  vendee  bad  an 
interest  In  the  property  which  he  conld 
convey,  and  which  was  attachable  by  his 
creditors,  and  which  could  be  ripened  Into 
an  absolute  title  by  the  periormance  of  the 
conditions. "  1  Whart.  Cont.  $  617.  The 
vendee  had  the  actual,  legal,  and  rightfnl 
possession  with  a  right  of  property  npon 
the  payment  of  the  mone.^^  Vincent  v. 
Cornell,  18  Pick.  296.  The  Vendor  conl<i 
not  have  interiered  with  this  possession 
"  until  a  failure  to  perform  the  conditions.  " 
Newhall  v.  Kingsbury.  ISl  Mass.  44fi. 
Having  acquired  these  rights,  under  tbe 
contracts,  and.  the  property  having  been 
subjected  to  the  risks  incident  to  the  exer- 
cise of  the  exclusive  right  of  possession.  It: 
would  seem  against  natural  Jasttce  tu  se&y 
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that  tbere  was  no  consideration  for  the 
promise,  and  that  tlie  loss  ehould  lall  up- 
on the  plaintiR.  Tlie  case  of  Swallow  t. 
Emery,  111  Mass.  356,  cited  by  the  defend- 
ant, may,  perhaps,  be  distinguished  from 
ours,  because  it  was  agreed  that,  upon  the 
payment  of  the  price,  the  vendor  was  to 
execute  a  bill  of  scUe  to  the  vendee.  How- 
ever this  may  be.  we  think  that  the  prin- 
ciples enunciated  in  Burnley  v.  Tufts,  su- 
pra, are  better  sustained,  both  by  reason 
and  authority,  and  we  therefore  affirm 
the  iadgment  of  the  court  below.  No  ei- 
ror. 

JOSKBet  S2.  V.  COHMISBIONERS  OF  PBRBON. 

ISuvreme  Court  of  North  Caroltmu    Nov.  6, 
1890.) 

i>»ra.»rtAT>  Aid  Bonds — CoxsnTunoirAL  lAw — 
BqcATiO!!  OP  Taxation. 

1.  The  statute  of  limitatioiis  does  not  ran 
against  the  right  of  a  tax-payer  to  contest,  by 
equitable  proceeding,  the  validity  of  the  election 
hj  which  It  was  determined  to  issue  township 
tionds  in  aid  of  a  railroad. 

2.  Such  action  must  be  bronght,  however, 
within  a  reasonable  time  after  the  election,  and 
before  the  rights  of  third  persons  have  accrued 
under  the  action  of  the  authorities  who  have  is- 
sued the  bonds  in  aooordance  with  the  result  of 
the  election,  and  where  the  action  is  delayed  for 
three  years  after  the  election  and  issuance  of  the 
bonds,  plaintiffs  are  not  entitled  to  relief  by  in- 
luDction  to  restrain  the  commissioners  from  col- 
lecting the  taxes  to  pay  the  interest  on  the  bonds 
as  provided  in  the  law  anthori2ing  the  election. 

3.  Const  N.  C.  art  6,  i  1,  provides  that  the 
general  assembly  shall  levy  a  capitation  tax  on 
every  male  of  a  oertain  age,  which  shall  be  equal 
on  each  to  the  tax  on  property  valued  at  t300  in 
cash.  Article  7,  i  9,  provides  that  all  taxes  lev- 
ied by  any  county,-  city,  town,  or  township  shall 
be  imifonn  and  ad  valorem  upon  all  property 
in  the  same.  Held,  that  the  equation  required 
by  article  5,  1 1,  only  refers  to  taxes  levied  for 
the  ordinary  purposes  of  state  and  county  govern- 
ment and  that  a  law  allowing  a  township  to  vote 
railroad  aid  bonds  to  be  paid  by  a  tax  on  the 
property  in  the  township  without  requiring  a 
capitation  tax  also,  was  valid  under  article  7,  f  9. 

Appeal  from  superior  court.  Person 
county;  Gravbs,  Jiidse. 

The  statute  (Acts  1886, c. 842,  §§  8-10)  en- 
titled "Ad  act  to  renew  the  charter  of  the 
RoxboroBallroad  Company,  and  for  other 
purposes,"  provides  that  the  county  of 
Person,  or  any  township  In  that  county, 
may  xaoscribe  for  the  capital  stock  uf  said 
raiiroad  company;  that  townships,  re- 
apectively,  may  subscribe  for  such  stock, 
not  exc^ding  in  its  par  value  the  sum  of 
910,000,  and  if  a  majority  of  all  the  votes 
cast  (at  an  election  to  be  held)  shall  be 
'"For  subscription,"  as  in  the  statute  pre- 
scribed, and  if  such  subscription  shall  be 
made,  then  the  county  conimlssloners  of 
«aid  county  shall  issue  coupon  bonds  of 
the  township  HO  Rubscrlhini;;  as  prescribed, 
and  "shall,  in  addition  to  the  other  taxes, 
each  yearcompute  and  levy  upon  all  prop- 
erty in  each  of  the  townships  so  subscrib- 
ing to  the  capital  stock  of  said  railroad 
company  a  sufficient  amount  to  pay  the 
intereat  on  the  bonds  issued  on  account  of 
thesnbscription  of  said  township,  and  pro- 
vide a  sum  equal  to  one-tenth  of  said  sub- 
ficription  for  a  sinking  fund. "  etc.  In  pur- 
finunce  of  the  directions  of  this  statute  an 
election  w^as  ordered  and  held  in  Hollo- 


way's  township  in  said  county  on  the  7th 
day  of  August,  1886,  to  ascertain  whether 
a  majority  of  the  votes  cast  would  bo  in 
favor  of  subscribing  for  such  capital  stock 
to  the  amout  of  $6,000.  The  said  commis- 
sioners ascertained  the  reeult  of  such  elec- 
tion, and  declared  that  a  majority  of  the 
qualified  voters  of  that  township  had 
voted  in  favor  of  the  subscription  of  the 
sum  last  mentioned,  and  thereupon  and 
thereafter,  on  the  15th  of  December,  1886, 
they  appointed  an  agent,  as  allowed  by 
the  statute,  to  so  subscribe  for  such  last- 
mentioned  amounts  of  stock.  Afterwards 
appropriate  bonds  were  issued  and  taxes 
levied  to  pay  the  accruing  interest  there- 
on, and  to  provide  a  sinking  fund.  The 
plaintiffs  arecitisens  and  tax-payers  of  the 
township  mentioned,  and  bring  this  ac- 
tion, which  began  on  the  7th  of  Novem- 
ber, 1889,  in  behalf  of  themselves  and  all 
other  like  tax-payers  against  the  commis- 
sioners of  said  county,  to  have  theelectlon 
mentioned  declared  void  for  Irregularities 
specified  and  set  forth  in  the  complaint, 
for  a  perpetual  Injunction  restraining  the 
defendants  from  levying  the  taxes  to  pay 
the  Interest,  etc.,  on  said  bonds,  and  for 
general  relief.  The  plaintiffs  filed  tbelr  com- 
plaint and  an  amended  complaint,  alleg- 
ing, much  in  detail,  irr^nilaritles  in  and 
about  the  election;  that  the  same  was 
void ;  that  a  majority  of  the  qnalifled  vot- 
ers of  the  township  did  not  vote  in  favor 
of  "For  subscription,"  etc.  The  defend- 
ants filed  answers,  denying  directly  the 
material  allegations  of  the  complaint,  and 
alleging  specifically  that  the  election  was 
duly  and  regularly  held  as  directed  by  the 
statute,  and  thnt  a  majority  of  the  qual- 
ified voters  of  the  township  voted  "For 
subscription, "  etc.  The  plaintiffs  moved 
for  an  injunction  pending  the  action.  The 
pleadings  were  used  as  affidavits  at  the 
hearing  of  the  motion,  and  both  parties 
produced  numerous  other  affidavits,  and 
also  documentary  evidence.  The  court 
granted  the  motion,  and  the  defendants, 
having  excepted,  appealed  from  the  order 
allowing  the  same  to  this  court. 

J.  A.  Look  and  W.  TV.  Kitchin,  for 
plalntilfs.  John  W.  Daniel,  A.  C.  Deaala- 
toB,  J.  W.  Graham,  W.  W.  Fuller,  and  W. 
A.  Guthrie,  for  defendants. 

Mrrrimon,  C.  J.,  (after  atatiugtbe  facta.) 
A  chief  purpose  of  this  action  is  to  contest 
the  validity  of  the  election  mentioned  in 
the  pleadings,  and  if  it  should  be  adjudged 
valid  and  sufficient,  then  to  contest  the 
correctness  of  the  result  thereof  as  ascer- 
tained and  declared  by  the  defendants,  and 
to  this  aspect  of  the  case  our  attontion  is 
first  directed.  It  is  not  questioned  that 
the  statute  (Acts  1885.  c.  342)  authoriaeed 
and  required  the  defendants  to  cause  such 
election  to  be  held  In  the  contingency  pro- 
vided for.  It  appears,  we  think,  very  clear- 
ly from  the  evidence  that  they  purported 
to  do  no  by  proper  orders  and  action  sub- 
stantially in  all  respects  in  pursuance  of 
and  as  required  by  that  statute.  The  pre- 
sumption Is,  nothing  to  the  contrary  ap- 
pearing, that  they  exercised  the  authority 
and  powers  conferred  upon  them  correctly, 
and  hence  that  the  election  was  properly 
held  and  the  result  thereof  correctly  ascer- 
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tained.  The  plaintlffB  contend,  however, 
that  they  have  the  right  to  contest  that 
election  in  this  action  In  the  respects  and 
for  the  causes  and  grounds  alleged  and 
specified  in  their  complaint.  Veiy  certain- 
ly, dn  election  like  that  In  question  might 
be  contested  by  tax-payers  affected  by  It 
for  sufficient  cause.  Perry  v.  Whitaker, 
71  N.  C.  475,  477;  Smallwood  v.  Newbem, 
90  N.  C.  86 :  McCormac  v.  Commissioners, 
Id.  441;  Caldwell  v.  Commissioners,  Id. 
46S;  Bradshaw  y.  Commtssloners,  92  N.  C. 
378;  McNair  v. Commissioners, 93  N.C.  870; 
McDowell  V.  Construction  Co., 96  N.  C.  614, 
2  S.  E.  Kep.  861 ,  Gofortb  v.  Construction 
Co..  96  N.  C.  536,  2  S.  E.  Bep.  861;  Wood  y. 
Town  of  Oxford,  97  N.  C.  227,  2  S.  E.  Rep. 
653;  Rtgsbee  y.  Durham,  98  N.  C.  81,8  S.  E. 
Rep.  749,  99  N.  C.  841,  6  S.  E.  Bep.  64.  But 
such  contest  must  be  begun  within  a  rea- 
sonable period  of  time  next  after  the  i-esult 
of  the  election  has  been  declared,  and  or- 
dinarily before  any  authorized  action  has 
been  taken  In  pursuance  of  it,  whereby 
rights  of  parties  may  have  accrued.  What 
may  be  such  reasonable  period  must  de- 
I>end,  to  some  extent,  upon  the  circum- 
stances of  each  cnse.  Regularly  contest 
should  be  made  promptly  after  the  result 
of  the  election  shall  be  ascertained.  It  is 
better  that  this  should  be  done  In  all  cases, 
but  there  might  be  causes  that  would  ex- 
cuse some  delay,  as  where,  in  cases  like 
this,  the  commissioners  at  first  manifested 
a  purpose  not  to  take  action  in  pursuance 
of  the  ascertained  result,  but  after  the 
lapse  of  time,  longer  or  shorter,  they 
fraudulently  and  collusively,  with  persons 
or  corporations  seeking  and  Intending  to 
take  benefit  thereby,  should  proceed  to 
take  action.  In  such  case,  tax-payers 
might  then  promptly  take  action  to  con- 
test the  election  tor  any  proper  cause.  It 
rights  of  innocent  partieshad  notaccrned. 
Justice,  fairness,  and  sound  public  policy 
alike  suggest  and  require  that  such  con- 
tests shall  be  made  in  good  faith,  with  rea- 
sonable promptness,  and  for  ]ust  cause. 
The  nature  of  such  matters  forbid  Inten- 
tional, careless,  or  negligent  delay.  The 
election  In  question  was  apparently  suS- 
cieutly  regular  and  valid.  It  was  held  on 
the  7th  day  of  August,  1886.  In  December 
of  that  year  a  tax-payer  of  the  township, 
suing  in  behalf  of  himself  and  all  other 
tax-payers  Interested,  brought  his  action 
in  the  proper  court  to  contest  the  election 
as  to  its  validity  and  the  declared  result 
thereof.  In  August  of  the  year  next  there- 
after that  action  was  ended  by  a  Judgment 
of  nonsuit.  This  action  was  begun  on 
the  4th  of  Xovember,  1889,  after  the  agent 
of  the  township  mentioned  bad  subscribed 
for  capital  stock  of  the  railroad  company 
mentioned,  after  the  bonds  of  the  town- 
ship had  been  issued  in  pursuance  of  the 
election,  and  after tbedefendants  had  levied 
the  tax  to  pay  accruing  interest  on  such 
bonds,  and  provide  for  the  sinking  fund 
required.  No  fraudulent  conduct  on  the 
part  of  the  defendants  is  charged,  nor  any 
collusion  between  them  and  the  said  rail- 
road company,  nor  is  any  cause  assigned 
for  the  long  delay  in  bringing  this  action. 
In  view  of  these  facts  we  think  it  very 
clear  thatthe  plaintiffs  ought  not  to  be  al- 
lowed to  maintain  the  action.    Familiar 


with  the  facts  alleged  by  tbem,  advertent 
to  the  fact  that  an  action  had  been 
brought  to  contest  the  election,  which 
was  abandoned,  as  they  must  have  been ; 
that  the  railroad  company  was  actively 
prosecuting  the  construction  of  its  road, 
which  the  subscription  for  its  capital 
stock  was  intended  to  promote;  with  the 
fact  that  an  agent  was  appointed  to  sub- 
scribe for  the  stock, — they  delayed  to  bring 
their  action  for  more  than  three  years. 
No  excuse  whatever  for  such  delay  is  al- 
leged. Manifestly  the  plaintiffs  carelessly 
and  negligently, and  without  the  slightest 
cause,  so  far  as  appears,  failed  to  bring 
their  action  within  a  reasonable  period  of 
time,  and  this,  too,  while  important  facts, 
of  which  they  must  have  had  knowledge, 
prompted  them  to  do  so  if  they  were  dis- 
satisfied with  the  election  for  any  proper 
cause.  There  was  not  merely  negligent 
delay,  but  as  well  important  rights  of  par- 
ties had  {Kcrued,  who,  so  far  as  appears, 
were  in  no  way  chargeable  with  any 
fraudulent  conduct  as  to  such  rights,  or 
with  notice  of  the  alleged  irregularities  of 
the  election.  While  the  law  is  careful  to 
protect  the  rights  of  tax-payers  in  this 
and  like  cases,  they  must  be  diligent  and 
invoke  its  aid  in  apt  time.  Elections  are 
serious  and  Important  things,  and  not  to 
be  Interfered  with  for  slight  causes,  or 
at  any  and  all  times,  at  the  pleasure  of 
complaining  parties.  They  are  authorised 
by  the  law,  and  serve  important  purposes 
In  the  economy  of  government,  and  when 
apparently  regular  and  valid,  mnst  be  up- 
held in  all  connections,  unless  they  shall 
be  contested  at  the  proper  time  and  in  the 
proper  way. 

The  counsel  for  the  appellees  cited  and  re- 
lied in  part  upon  McDowell  v.  ConstmctloD 
Co.,  supra,  to  show  that  this  action  was 
brought  In  apt  time.  That  case  is  very 
different  in  material  respects  from  the 
present  one.  In  it  the  plaintiffs  alleged 
facts  and  circumstances  and  produced  ev- 
idence going  strongly  to  prove  the  same, 
to  show  excusable  and  not  unreasonable 
delay  in  bringing  the  action.  They  alleged 
fraudulent  combinations  of  the  defend- 
ants to  have  the  defendant  commissioners 
nnlawfully  declare  the  result  of  the  elec- 
tion, and  that  the  defendants,  other  than 
themselves,  had  notice  and  knowledge  of 
their  unlawful  and  fraudulent  acts,  etc. 
That  case  came  before  this  court  by  ap- 
peal from  the  order  of  the  court  below 
denying  a  motion  for  injunction  pending 
the  action.  It  was  not  hereupon  the  mer- 
its. The  court  there  said,  among  other 
things:  "There  Is  no  statutory  provision 
that  requires  such  elections  to  be  contest- 
ed at  once  after  they  take  place,  and  In  a 
particular  manner.  It  was  therefore  suf- 
ficient for  the  plaintiff  to  bring  his  action 
within  a  reasonable  period  and  in  the  or- 
dinary method."  The  defendants  pleaded 
"that  more  than  three  years  having 
elapsed  since  the  result  of  the  election  was 
declared  and  announced,"  and  insisted 
that  therefore  the  plBlntilf's  right  to 
maintain  this  action  is  barred  by  the  stat- 
ute of  limitation,  (Code,  $  156.)  The 
plaintiffs  contended  that  they  had  the 
right  to  brlnK  their  action  at  any  time 
within  10  years  next  after  the  result  of  the 
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election  was  declared,  and  Insisted  that 
their  cause  of  action  was  embraced  by  the 
statate,  (Code,  §  168.)  We  think  the  stat- 
ute of  limitation  has  no  application  in 
this  and  like  cases.  The  action  is  pecnliar 
and  exceptional.  The  parpose  is  not  to 
litigate,  settle,  and  administer  any  positive 
primary  right  of  the  plaintiffs,  butsimply  to 
contest  the  validity  of  the  election,  to  try 
and  determine  that  it  was  urwas  not  reg- 
ular and  valid,  and  the  result  thereof  duly 
ascertained  or  otherwise,  and  to  grant 
soeb  relief  In  that  respect  as  the  nature 
and  drcumstances  of  the  case  may  re- 
quire. The  rights  of  the  plaintiffs  are  only 
secondary  and  incidental,  dependent  upon 
the  election  and  Us  results.  The  matter  in 
controversy,  the  real  cause  of  action,  con- 
cerns the  public,  (all  the  tax-payers  of  the 
township,)  and  in  some  cases  possibly 
others.  The  plaintiffs,  by  reason  of  their 
Interests  as  such  tax-payers,  secondary  and 
Indirect  In  their  natuie,  are  allowed  to 
maintain  the  action,  not  to  litigate  their 
several  and  particular  liabilities  to  pay 
the  taxes  levied,  but,  as  we  have  said,  to 
contest  the  validity  or  invalidity  of  the 
election,  and  thus  settle  and  conclude  the 
general  liability  or  non-liability  created  by 
it  as  contemplated  by  the  statute  allow- 
ing the  election  to  be  held.  No  statute 
gives  this  action  and  actions  in  like  cases ; 
nor  Is  there  any  statutory  pnivlsion  for 
contesting  elections  of  the  kind  In  ques- 
tion. The  constitution  (article  7,  S  7,)  al- 
lows municipal  corporations,  as  pre- 
scribed, to  contract  debts,  pledge  their 
faith,  or  tu  loan  their  credit  "  by  a  vote  of 
the  majority  of  the  qualified  voters  there^ 
In."  But  this  does  not  imply  that  the  ac- 
tion of  the  authority  to  order  an  election 
for  such  purpose,  and  ascertain  the  result 
thereof,  shall  be  final  and  conclnslve,  cer- 
tainly not  in  the  absence  of  some  positive 
legislative  enactment  so  providing.  Gen- 
erally the  duties  of  persons  charged  with 
the  conduct  of  such  elections  are  largely 
ministerial,  and  they  are  not  well  quali- 
fied to  decide  legal  questions  arising  in 
and  about  the  elections  they  superintend. 
It  is  Intended  that  theyshall  observe  stat- 
utory dlrectlons,holdtheelectlon8,and  as- 
certain the  result  of  tbeni  by  adding  the 
votes  cast  together,  and  such  result  will 
prevail  unless  persons  Interested  shall  see 
fit  at  the  proper  time  to  contest  the  elec- 
tion in  some  aspect  of  it.  Such  elections 
not  unfrequentlyare  of  very greatmoment 
to  tax-payers,  as  well  asthosewbo  are  In- 
tended to  take  particular  benefit  by  them. 
They  may  involve  rignts,  liabilities,  and 
questions  of  law  and  fact,  very  important 
and  complex  in  their  nature.  The  law 
does  not  contemplate  or  intend  that  the 
action  of  the  persons  who  hold  the  elec- 
tion and  ascertain  its  results,  in  matters 
so  serious,  shall  be  conclusive.  They 
might,  through  Ignorance,  honest  mistake, 
or  corrupt  purpose,  decide  Improperly 
questions  involving  the  validity  or  Inva- 
lidity of  the  election,  or  they  might  falsely 
ascertain  the  result  thereof.  It  cannot 
be  that  tax-payers.  In  such  case,  have  no 
remedy,  legal  i^r  equitable.  Clearly,  in  the 
absence  of  any  statntoiy  remedy,  the  su- 
perior courts,  in  the  exercise  of  their  pow- 
ers of  general  Jurisdiction  both  legal  and 


equitable,  may  entertain  actions  brought 
by  interested  parties  to  contest  such  elec- 
tions, and  determine  that  they  are  valid 
or  invalid,  and  as  well  the  true  result  of 
them,  and  to  that  end  may  make  such  or- 
ders and  take  such  action  as  may  be  al- 
lowed by  general  principles  of  law  and 
equity  applicable.  Such  exceptional  ac- 
tions are  equitable  in  their  nature,  and  are 
allowed  by  the  courts  in  the  exercise  of 
their  chancery  jurisdiction  to  prevent  a 
failure  of  Jtistice,  and  give  just  effect  to 
the  will  of  the  people.  They  nave  been 
sustained  in  many  cases.  See  those  cited 
supra.  See,  also,  Calaveras  Co.  v.  Brock- 
way,  80  Cal.  325;  Gibson  v.  Supervisors, 80 
Cal.  369,  22  Pac.  Rep.  225;  Boren  v.  Smith, 
47  111.  482;  People  v.  Wlant.  48  111.  263; 
Dickey  v.  Reed,  78  HI.  262. 

As  we  have  seen,  It  is  not  the  purpose  of 
the  plaintiHs  by  this  action  to  enforce  any 
direct,  positive  private  rights  of  their 
own,  but  to  protect  the  tax-payers,  whose 
rights  are  affected  adversely,  as  is  alleged, 
against  an  election  unlawfully  ordered  and 
held,  or  if  It  was  lawful  In  form,  then  to 
give  effect  to  the  will  of  the  people  of  the 
township  as  expressed  at  and  by  It.  To 
these  ends  they  Invoke  the  chancery  au- 
thority of  the  court  as  above  explained. 
But  the  court  will  not  g^rant  its  aid  so  in- 
voked unless  it  appears  that  the  plaintiffs 
have  been  reasonably  diligent,  this  depend- 
ing upon  the  facts  and  circumstances  of 
the  case,  in  bringing  their  action.  Espe- 
cially It  will  not  where  they  have  negligent- 
ly delayed  to  bring  their  action  until  the 
rights  of  innocent  parties  have  accrued. 
Nor  will  the  court  tolerate,  much  less  en- 
courage, merely  captious  or  vexatious  In- 
terierence  with  such  elections.  It  must 
appear  that  the  action  Is  prompted  by 
good  faith,  reasonable  diligence,  and  a 
substantial  causeof  action.  Otherwise  the 
plalntlffB  cannot  have  the  relief  they  de- 
mand, and  the  action  will  be  dismissed. 
Their  right  to  sue  does  not  depend  at  all 
upon  the  statute  of  limitation,  but  upon 
the  application  of  plain  principles  of 
equity,  which  require  that  a  partyseeking 
relief  must,  before  he  is  entitled  to  have 
the  same,  do  as  to  the  matter  in  question 
what  iu  Justice,  fairness,  and  good  con- 
science he  should  have  done  on  his  part. 
In  cases  like  the  present  one,  unless  such 
constituent  equitable  element  appears,  no 
sufficient  cause  of  action  Is  all^i^.  Vigl' 
lantibus  non  dormlnentlbuB  SBgaltaa  sab- 
renit.  Story,  Eq.  Jur.  §§  959a,  1284a.  We 
are  therefore  of  opinion  that  the  plaintifls 
have  not  alleged  a  causeof  action  that  en- 
titles them  to  contest  the  election  men- 
tioned In  the  pleading  as  to  its  validity, 
or  as  to  the  ascertained  result  of  tbesame. 
Hence  the  motion  for  an  injunction  pend- 
ing the  action  on  that  account  should 
have  been  denied  by  the  court  below. 

The  plaintiffs  further  contended  In  the 
court  below,  and  as  well  In  this  court, 
that  the  statute  first  above  cited,  under 
which  the  election  was  held,  the  bonds  in 
question  were  issued,  and  the  tax  com- 
plained of  was  levied,  was  void  as  to  such 
bonds  and  tax  "in  that  it  authorizes  a  tax 
upon  property  alone,  and  not  upon  polls, 
thereby  destroying  the  equation  required 
by  the  constitution  for  such  purposes  to 
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be  preserved  in  taxation."  In  our  Judg- 
ment a  proper  and  necessary  Interpreta- 
tion ol  the  several  provisions  of  tbe  cou- 
Btitntion  pertinent  and  material  to  tlie 
qnestion  thus  raised  does  not  warrant 
Hucb  contention  ol  tbe  plaintiffs.  Tbey 
Insist  that  the  constitution  (article  6,  §§  1, 
3.)  prescribe,  deflne.and  establish  tbe  sev- 
eral subjects  of  taxation,  and  tbe  neces- 
sary equation  of  tbe  same  as  between  tax 
on  polls  and  the  same  on  property  of  all 
kinds  for  the  purposes  contemplated  by 
the  statutory  provision  In  qnection.  The 
article  Just  cited  is  entitled  "Revenue  and 
Taxation,"  and  the  sections  cited  provide 
that  "tbe  general  assembly  shall  levy  a 
capitation  tax  on  every  male  inhabitant 
of  the  state  over  twenty-one  and  under 
fifty  years  of  age,  wblch  sball  be  equal  on 
each  to  the  tax  on  property  valued  at 
three  hundred  dollars  in  cash.  The  com- 
missioners of  the  several  counties  may  ex- 
empt from  capitation  tax,  in  special  cases, 
on  account  of  poverty  and  infirmity,  and 
the  state  and  county  capitation  tax,  com- 
bined, sliall  never  exceed  two  dollars  on 
the  head. "  ** Laws  shall  be  passed  taxing 
by  a  uniform  rule  all  moneys,  credits,  in- 
vestments in  bonds,  stocks.  Joint-stock 
companies,  or  otherwise,  and  also  all  real 
and  personal  propertv.  according  to  its 
true  value  in  money.  Tbe  general  assem- 
bly may  also  tax  trades,  professions,  fran- 
cblseR,  and  income*,  provided  that  no  in- 
come shall  be  taxed  when  the  property 
from  which  thelncome  is  derived  is  taxed. " 
Thus  is  established  the  equation  of  capita- 
tion and  property  taxation  contended  for 
by  the  plalntifls.  But  it  is  settled  by 
many  decisions  of  this  court  that  it  does 
not  establish  an  exclusive  system  or  scheme 
of  taxation  applicable  and  to  be  observed 
in  all  cases  and  for  all  purposes;  that,  on 
the  contrary,  it  applies  only  to  the  revenue 
and  taxation  necessary  for  the  ordinary 
purposes  of  the  state  and  tbe  several 
counties  thereof.  Neither  in  terms,  nor  by 
implication  or  effect,  does  it  apply  to  all 
purposes  mentioned  in  the  article  cited ; 
especially  it  does  not  apply  to  the  raising 
of  revenue  necessary  to  pay  the  debts  of 
the  state,  and  of  the  several  counties  ex- 
isting anteriorto  the  adoption  of  the  pres- 
ent constitution  and  other  purposes  spec- 
ified. It  is  also  important  in  this  connec- 
tion to  observe  that  that  article  does  not 
providenordeclarethat  theeqnation  so  es- 
tablished shall  be  of  universal  and  exclu- 
sive application ;  that  it  in  terms  requires 
that  the  capitation  tax  shall  be  levied 
when  property  shall  be  taxed;  that  It  ex- 
pressly mentions  only  the  state  and  coun- 
ties in  connection  with  the  subjects  of  rev- 
enue and  taxation,  and  does  not  mention 
cities,  towns,  and  other  municipal  corpo- 
rations, or  make  any  reference  to  or  pro- 
vide for  or  as  to  them.  It  does  not  pro- 
vide or  direct  how  the  revenues  for  those 
purposes,  ordinary  or  extraordinary,  shall 
be  raised.  As  it  so  expressly  provides, 
much  in  detail,  as  to  state  and  county  rev- 
enue and  taxation,  it  is  singular  that  it 
fails  to  make  some  reference  to  municipal 
corporations  in  such  respect  If  it  was  in- 
tended to  embrace  them.  That  It  does 
not  so  intend  is  the  more  manifest  In  that 
they  are  expressly  provided  for  In  such  re- 


spects In  another  distinct  article  of  the 
constitution.  Moreover,  the  state  and 
counties,  in  their  nature  as  to  their  pur. 
poses  and  wants,  are  in  many  Im  portant  re- 
spects very  different,  and  on  a  dlHentnt 
footing,  from  ordinary  municipal  corpora- 
tions as  to  revenue  and  taxation,  and  it 
is  therefore  appropriate  and  orderly  tbat 
provision  as  to  them  is  made  in  a  separate 
article.  University R. Co.  v.  Holden,68N.C. 
410;  Haughton  V.  Commissioners,  70  N.  C. 
466;  Street  v.  Commissioners,  Id.  644; 
French  v.  Commissioners,  74  N.  C.  692.  And 
there  are  numerous  other  cases  to  the  like 
effect.  Article  7  ol  the  constitution  Is  enti- 
tled "Municipal  Corporations,"  and  is  ex- 
clusively devoted  to  that  subject.  Partic- 
ularly, for  tlie  present  purpose,  it  prescribes 
and  establishes  how  they  may  create 
debts,  and  the  method  of  raising  reveaue 
for  their  purposes.  The  fourteenth  section 
thereof  provides  that "  the  general  assem- 
bly shall  have  full  power  by  statute  to 
modify,  change,  or  abrogate  any  and  all 
of  the  provltdons  of  this  article,  and  sub- 
stitute others  in  their  place,  except  sec- 
tions 7,  9,  and  13."  Sections  7  and  9,  not 
subject  to  modification,  change,  or  abro- 
gation, have  express  reference  to  debts 
and  liabilities,  such  as  municipal  corpora- 
tions may  create  or  incur,  and  to  taxa- 
tion. Tbey  are  material  here,  and  pro- 
vide that  "no  county, city,  tonru,  or  othfr 
municipal  corporation  shall  contract  any 
debt,  pledge  its  faith,  or  loan  its  credit, 
nor  shall  any  tax  be  levied  or  collected  by 
any  ofllcer  of  the  same  except  for  the  nec- 
essary expenses  thereof,  unless  by  a  vote 
of  the  majority  of  the  qualified  voters 
therein. "  "  All  taxes  levied  hy  any  county, 
city,  town,  or  township  shall  be  uniform 
and  ad  valorem  upon  all  property  in  the 
same,  except  property  exempted  by  this 
constitution."  It  should  be  noted  that 
counties  are  embraced  in  these  sections,  as 
they  are  also  in  article  6,  cited  and  consid- 
ered above.  As  we  have  seen, in  the  latter 
article  the  equation  ol  taxation,  as  above 
explained,  applies  to  the  raising  of  revenue 
for  tbeir  ordinary  purposes,  that  Is  for 
their  ordinary  purposes  as  political  sub- 
divisions of  the  state,  but  it  does  notapply^ 
In  the  levy  of  taxes  to  pay  debts  of  coun- 
ties contracted  anterior  to  the  adoptioa 
of  the  present  constitution.  As  simply 
such  subdivisions  of  the  state  they  are  not 
municipal  corporations  proper,  but  are 
constituent  parts  of  the  state,  serving 
mainly  its  purposes  In  the  administration 
of  government  In  the  localities  where  they 
are  severally  situate.  In  the  sections 
above  recited  of  article  7  they  are  put  on 
the  footing  of  municipal  corporations 
proper,  as  they  may  be  for  some  purpose*! 
to  a  greater  or  less  extent,  particularly  in 
the  creation  of  debts  and  the  like,  as  tbey 
maybe  allowed  to  create  them  by  statute. 
It  is  not  contemplated  tbat  counties 
simply  as  such  shall  ordinarily  contract 
debts  or  create  obligations  in  the  natnre 
of  debts.  It  is  Intended  that  money  shall 
be  raised  currently  by  taxation  to  serve 
their  ordinary  purposes  and  pay  their  or- 
dlnaryexpenses.  As  we  have  already  seen, 
cuuntiesmast  be  governed  I^the  equation 
and  limitation  ol  taxation  In  raising  rev- 
enue to  defray  their  ordinary  expenses,  aa 
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nmvided  In  article  6  of  tbe  constltatlon. 
Uiit  In  raifilne  revenue  to  diBCharge  any 
<lpbt  or  other  obligation  they  may  con- 
tract or  SBBume,  aa  allowed  by  section  7 
of  article  7,  they  must  be  governed  by  and 
observe  tbe  method  of  taxation  prescribed 
and  eetabllabed  by  that  article.  And  other 
municipal  corporations  must  be  governed 
by  that  article  as  to  all  taxes  they  may 
liavp  authority  or  occasion  to  levy.  This 
is  so,  b«caa8e  that  article  requires  that 
~  all  taxes  levied  by  any  county,  city,  town, 
or  townnblp  shall  be  uniform  and  ad  vh- 
loretu  upon  all  property  in  the  same  except 
property  exempted  by  this  constitution. " 
It  la  InsiBted,  however,  in  this  connection 
that  the  last-recited  provision  simply  e»- 
tablishes  the  method  of  assessing  property 
for  taxation,  and  that  it  does  not  Intend 
or  purport  to  designate  the  subjects  of 
taxation ;  that  article  5,  S§  1,3,  establishes 
what  shall  be  such  subjects  in  all  cases, 
and  certainly  by  municipal  corporations. 
This  la  a  misapprehension,  because,  as  we 
liave  already  seen,  the  last-cited  article 
does  not  mention  or  apply  to  municipal 
corporations ;  does  not  mention  or  refer 
to  them,  except  counties  as  to  their  ordi- 
nary expenses;  nor  does  it  purport  in 
terms  or  Just  Implication  to  prescribe  and 
designate  the  subjects  of  taxation  for  pur- 
poses other  than  such  as  are  mentioned 
and  specified  therein.  It  seems  to  us  very 
clear  that  tbe  last-recited  clause  does  not, 
nor  was  it  intended  simply  to,  establish 
the  method  of  assessing  propeKy  for  tax- 
ation. It  as  well  and  further  designates 
what  shall  be  the  subject  of  such  taxation, 
to-wit,  "  all  property  in  the  •  •  •  coun- 
ty, city,  town,  or  township. "  It  did  and 
does  not  further  provide  for  the  levy  of 
tbe  capitation  tax.  If  the  purpose  was 
simply  to  estahlisb  a  method  of  assefsing 
property,  tbe  appropriate  phraseology 
would  be:  "All  property  shall  be  taxed  by 
a  uniform  rule  and  &d  valorem. "  It  was 
not  necessary  to  designate  tbe  aitua  of  tbe 
property. 

8ection6  of  article  7  (now  abrogated)  re- 
flects some  light  upon  tbe  meaning  of  the 
clause  under  consideration.  It  provides 
that  "the  township  board  of  trustees 
sfanil  assess  the  taxable  property  of  their 
township,  and  make  return  to  the  county 
commissioners  for  revision. as  may  be  pre- 
scribed by  law."  No  provision  was  made 
in  that  or  any  connection  for  listing  and 
reporting  to  tbeconnt.v commissioners  tbe 
names  of  personssubjecttocapitationtax. 
Why  Bucb  omission,  if  It  were  intended  to 
\evy  the  capitation  tax  for  municipal  cor- 
poration purposes?  Bucb  omission  is  tbe 
more  significant  as  section  6  of  article  5 
provides  that  "the  taxes  levied  by  tbe 
commissioners  of  the  several  counties  for 
county  purposes  shall  be  levied  in  like 
manner  with  the  state  taxes,"  etc.  This 
obviously  implies  levying  taxes  for  ordi- 
nary county  purposes,  though  special, 
Including  tbe  capitation  tax.  No  such  or 
like  provision  appears  in  article  7.  This 
U  singular  it  the  purpose  was  in  tbe  last- 
named  article  to  provide  for  the  capita- 
tion tax.  Moreover,  if  article  5  was  in- 
tended to  have  general  application,  and 
to  include  municipal  corporatlotis,  as  con- 
tended, and  if  section  9  of  article  7  was 


Intended  simply  to  provide  a  method  of 
assessment  of  property  for  taxation,  as 
insisted,  then  the  latter  provision  is  un- 
necessary and  nugatory,  because  such 
method  of  assessment  is  in  effect  provided 
in  section  8  of  article  6.  It  is  not  to  be 
presumed  that  a  section  of  the  constitu- 
tion, and  especially  one  so  distinctive, 
was  Intended  to  serve  no  purpose.  It 
must  be  interpreted  as  designating  tbe 
subject  of  taxation  upon  which  taxes  shall 
be  levied  for  monicipal  purposes.  More- 
over, tbe  constitution  is  a  solemn  instru- 
ment of  tbe  highest  dignity  and  Impor- 
tance. It  is  intended  that  the  whole  and 
definite  part  and  clause  tliereot  sball  have 
effect  In  all  proper  connections  and  rela- 
tions for  the  purposes  expressed  and  in- 
tended therein.  Its  provisions  are  not  pre- 
sumed or  intended  to  be  inoperative  or 
impracticable,  nor  must  they  be  so  taken 
and  treated.  On  the  contrary,  they  must 
receive  such  interpretation  as  will  give 
them  each  and  all  practical  effect,  if  this 
can  be  done.  Now,  the  equation  of  taxa- 
tion referred  to,  and  on  which  ,thft  appel- 
lees rely  In  support  of  their  view,  necessa- 
rily implies  limitation  of  taxation.  If  sucb 
equation  and  limitation  are  intended  to 
and  must  be  applied  generally  as  to  taxes 
levied,  including  those  to  meet  tbe  ordi- 
nary expenses  and  purposes  of  the  state 
and  counties,  and  also  the  like  ordinary 
expenses  of  municipal  corporations,  then 
tbe  provision  (article  7,  §  7)  allowing  tbe 
latter  to  contract  debts,  pledge  their  faitb, 
and  loan  their  credit,  is  practically  inop- 
erative and  nugatory,  because,  in  such 
case,  the  subjects  of  taxation  (property 
and  polls)  In  the  state  are  Inadequate  to 
allow  the  levy  of  taxes  for  an.v  such  last- 
mentioned  purpose.  This  was  so  at  and 
before  the  time  of  the  adoption  of  tlie 
constitution,  and  has  been  so  ever  since 
tbat  time.  This  certainly  appears  from 
many  statutory  enitctments,  tbe  legisla- 
tive and  financial  history  of  the  state,  and 
as  well  from  common  knowledg^e  of  the 
affairs  of  the  state,  Its  resources,  wealth, 
and  population.  Indeed,  sucb  equation 
and  limitation  have  scarcel.v  allowed  a 
levy  of  taxes  adequate  to  meet  tbe  ordi- 
nary expenses  of  tbe  state  and  counties,  and 
it  is  altogether  probable  that  it  was  not 
intended  to  apply  to  municipal  corpora- 
tions. This  view  is  strengthened  by  arti- 
cle 8,  §  4,  which  provides  that  "It  shall  be 
the  duty  of  the  legislature  to  provide  for 
the  organisation  of  cities,  towns,  and  in- 
corporated villages,  and  to  restrict  their 
power  of  taxation,  assessmeut,  borrowing 
money,  contracting  debts,  and  loaning 
their  credit  BO  as  to  prevent  abuses  in  as- 
sessments and  in  contracting  debts  by 
such  municipal  corporation. "  Tbissection, 
taken  in  connection  with  article  7.  of 
which  it  is  in  effect  a  part,  makes  manifest 
the  purpose  to  give  the  legislature  control 
of  the  8ub](!ct  of  municipal  taxation,  ex- 
cept as  to  the  method  and  subject  of  tax- 
ation. It  is  not  at  all  probable  that  its 
purpose  was  to  give  the  legislature  con- 
trol of  such  taxation  simply  within  the 
equation  and  limitation  of  taxation  as 
established  in  article  5,  §  1.  For  such  pur- 
pose, as  we  have  seen,  it  would  bo  nuga- 
tory.   We   are  therefore    of  opinion    (1) 
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that  tbe  equation  and  limitation  of  taxa- 
tion efltabllHbed  by  the  couBtitution  (arti- 
cle 5,  §  1)  applies  only  to  taxes  levied  for 
tbe  ordinary  purposes  of  tbe  state  and 
counties,  and,  as  to  levies  of  taxes  for  such 
porposes,  it  must  be  observed ;  (2)  that 
a  coanty  when  it  contracts  a  debt,  pledfirea 
Its  faltb.  or  loans  its  credit  as  allowed  by 
article  7,  §  7,  must  levy  taxes  necessary  to 
raise  revenue  for  such  purposes  upon  all 
the  property  in  the  same,  except  sucb 
property  as  is  exempted  from  taxation; 
(8)  that  a  city,  town,  or  otber  municipal 
corporation,  "for  the  necessary  ezpaises" 
thereof,  must  levy  taxes  upon  all  tbe 
property  In  tbe  same,  with  the  like  excep- 
tion; (4)  that  a  dty,  town,  or  otber  mu- 
nicipal corporation,  when  It  contracts  a 
debt,  pledees  its  faith,  or  loans  Its  credit 
as  allowed  by  article  7,  §  7,  mnst  levy  taxes 
npon  all  the  property  in  the  same  with 
the  like  exception ;  (6)  that  the  constitn- 
tlon  does  not  require  that  a  capitation 
tax  shall  be  levied  except  when  taxes  are 
levied  for  tbe  ordinary  purposes  of  the 
state  and  oonntien.  Sucb  ordinary  pur- 
poses embrace  tbe  case  where  county  com- 
missioners levy  more  than  the  double  of 
tbe  state  tax  "tor  a  special  purpose,  wltb 
the  approval  lit  tbe  general  assembly, "  as 
provided  in  article  5,  §  6.  Such  "special 
pnrposfl"  mast  be  of  the  ordinary  pur- 
poses of  tbe  county,  such  as  that  to  build 
a  court-house,  a  public  jail,  or  an  Impor- 
tant bridge,  as  to  which  it  maybe  deemed 
necessary  to  create  a  special  fund. 

We  do  not  mean  to  say  that  the  general 
assembly  has  not  power  to  require  a  cap- 
itation tax  to  be  levleil  when  taxes  are 
levied  upon  property.  We  simply  decide 
that  it  is  not  eeoential  that  it  do  so.  We 
are  not  called  upon  here  to  decide  that  it 
may  not  require  a  capitation  tax  to  be 
levied.  It  seems  that  it  may.  Tbe  power 
to  do  so  has  been  frequently  exercised. 
See  Brothers  v.  Commissioners,  70  N.  C. 
726.  Hence  we  conclude  that  the  statute 
In  question  is  not  void  because  It  failed  to 
require  a  capitation  tax  to  be  levied  In  ob- 
servance of  article  6,  §  1,  of  tbe  constitu- 
tion, or  at  all.  A  capitation  tax  was  not 
necessary  to  the  validity  of  ube  statute. 
We  think  that  the  interpretation  we  have 
thus  given  the  several  articles  and  clauses 
of  the  constitution  bearing  upon  the  im- 

Sortant  question  raised  by  the  appellees  is 
lie  true  one,  indeed  the  only  one  consist- 
ent with  their  phraseology,  terms  and  pur- 
poses, and  that  renders  the  whole  In  large 
measure  harmonious.  We  know  that  It 
has  been  said,  obiter,  in  several  cases, 
that  the  equation  and  limitation  of  taxa- 
tion referred  to  above  must  be  observed  In 
levying  taxes  for  manicipal  purposes ;  but 
It  has  not  been  so  decided,  certainly  not 
expressly  decided,  nor  can  It  be,  in  our 
Judgment,  without  defeating  the  trae  In- 
tent reasonably  appearing.  The  plain- 
tiffs' counsel  further  contended  that  the 
township  mentioned  in  the  pleading  had 
no  corporate  existence,  and  therefore  the 
statute  as  to  it  is  void.  This  contention 
Is  unfounded.  Townships  havea  destlnct- 
ive  existence  for  specified  purposes  created 
by  statute,  (Code,  {  707,  pars.  18, 14.)  and 
the  legislature  may  confer  upon  and  invest 
them  wltb  corporate  powers  for  a  partic- 


ular pertinent  purpose;  as  to  subscribe  for 
tbe  capital  stock  of  a  railroad  company, 
to  Issue  Its  bonds  to  raise  money  to  pay 
for  tbe  same,  to  levy  taxes  upon  the  prop- 
erty of  the  tax-payers  therein  to  pay  the 
accruing  Interest  upon  such  bonds,  and  to 
pay  tbe  same  at  their  maturity.  And 
tbere  is  no  reaxon  why  the  statute  may 
not  require  the  coanty  commissioners  to 
order  the  election,  ascertain  the  result 
thereof.  Issue  bonds,  and  levy  taxes  in  the 
township,  as  was  done  In  this  case.  In- 
deed, sucb  provision  was  convenient  and 
expedient.  The  townships  are  constitu- 
ent parts  of  the  coanty  organisation,  and 
county  officers  may  well  be  charged  with 
duties  and  authority  In  respect  to  debts 
they  may  be  allowed  by  statute  to  con- 
tract. It  Is  settled  that  townships  may  sub- 
scribe for  tbe  capital  stock  of  railroad 
companies  whun  empowered  for  that  pur- 
pose by  statute.  Wood  v.  Town  of  Ox- 
ford. 97  N.  C.  227,  i  S.  E.  Rep.  658;  Brown 
T.  Commissioners.  100  N.  C.  92,  6  8.  E. 
Rep.  178,  and  cases  tbere  cited.  The  plain- 
tiffs failed  to  allege  a  cause  of  action,  and 
therefore  tbe  court  should  have  denied  the 
motion  tor  an  injunction  pending  tbe  ac- 
tion. To  entitle  the  plaintiffs  to  relief  by 
injunction  pending  tbe  action  they  mnst 
allege  a  cause  of  action  that  entitles  tbem 
to  have  the  same,  whatever  may  be  the 
result  of  tbe  trial  ubon  tbe  merits.  Harri- 
son V.  Bray,  92  N.  C.  488 ;  Moore  v.  Mining 
Co.,  104  N.  C.  684, 10  S.  E.  Bep.  679;  Rich- 
mond, etc.,  B.  Co.  V.  Durham,  etc..  By.  Co., 
104  N.  C.  658, 10  S.  E.  Bep.  859.  Tbere  Is  er- 
ror. Let  this  opinion  be  certified  to  the  su- 
perior court  according  to  law.  It  Is  BO  or- 
dered. 


State  t.Fbtebs. 

(Supreme  Court  cf  North  CaroUna.    Nov.  S, 

1890.) 

PBBJTTBT— iHMOnmjT— EVIBBWCS— Wakhakt. 

1.  When  perjury  is  charged  to  have  been 
committed  by  a  witoess  In  the  trial  of  a  crim- 
inal proceeding  which  was  begun  by  warrant,  if 
the  court  had  jurisdiction  to  investigate  tbe  of- 
fense charged.  It  is  no  defense  that  the  wazraot 
was  issued  without  complaint  or  affidavit 

2.  To  prove  tbe  falsity  of  the  oath,  the  evi- 
dence is  not  necessarily  to  equal  in  weigbt  the 
testimony  of  two  witnesses.  It  is  sufficient  if 
there  is  the  testimony  of  one  witness,  and  cor- 
roborative circumstances  sufficient  to  torn  tb* 
scale  against  the  oath  whloh  is  obaiged  to  hsv» 
been  false. 

8.  The  form  of  Indictment  toe  perjury  pce- 
soribed  by  chapter  88,  Acts  1889,  is  snfiloient  and 
legal. 

4.  The  formal  conclusion,  "against  the  peace 
and  dignity  of  the  state, "  and  "against  the  form 
of  the  statute, "  etc.,  is  unnecessary  In  an  indict- 
ment for  any  offense  whatever,  but  is  mere  sur- 
plusage. State  V.  Klrkman,  104  N.  a  911,  10  8. 
B.  Rep.  Sia,  approved. 

6.  When  time  is  not  of  tibe  easenoe  of  an 
offense,  as  in  perjury,  the  omission  to  charge  any 
time  in  the  indictment  is  not  ground  to  arrest 
Judgment    Ckxie,  1 1189. 

6.  Where  the  indictment  tor  perimy  allesea 
it  to  have  been  committed  in  an  aouon  v-herein 
"the  state  was  plaintifl  and  A.  B.  defendant "  it 
is  no  variance  if  the  warrant  was  entitled  "Stata 
and  Clhr  of  O.  vs.  A.  B. " 

7.  When  the  indictment  alleges  tbe  per]  my 
to  have  been  committed  in  the  "trial  of  an  actioa 
between  the  State  vs.  A.  B.,"  it  is  immaterial 
whether  the  court,  if  it  had  jurisdictiam  of  tha 
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tal^eet-inatter,  ertoneonaly  or  eamctUj  aammed 
or  refined  to  assume  final  fuzisdiotloii,  or  whether 
it  acquitted,  convicted,  or  bound  over  the  defend- 
ant in  such  action.  A  preliminaiy  trial  Is  a  trial 
of  an  action  within  the  statute. 

8.  The  statute  has  merely  simplifled  the  farm 
of  indictment  for  perjoiy.    The  constituent  ele- 
menta  of  the  offense  ramaln  nnnhanged,  and  re- 
foiiB  the  same  proof  as  taeretofoie. 
(SyiialMM  by  fte  Cowl) 

Imlictment  forperjur.v.  tried  before  Wom- 
ACK,  J.,  and  a  Jury,  at  May  term,  1890,  of 
GalUord  saperlor  court.  The  indictment 
waa  as  follows:  "The  Jnroni  for  the  atate 
upon  their  oath  present  that  George  Pe- 
ters, of  Guilford  county,  did  unlawfully 
commit  perlarynpon  the  trial  of  an  action 
In  the  mayor's  court  of  the  city  of  Greens- 
boro, before  James  W.  Forbes,  mayor,  in 
Guilford  connty,  wherein  the  state  was 
plaiotiH  and  Amos  Phillips  was  defendant, 
by  falsely  asserting  on  oath  that  he  (mean- 
ing the  said  Ueorge  Peters)  had  not  pur- 
chased any  spiritaoas  liquors  from  Amos 
PhUllps  less  than  half  a  pint  on  Sunday, 
April  27, 1U90,  knowine  the  said  statement 
to  be  false,  or  being  ignorant  whether  or 
ndt  said  statement  was  true,  against  the 
form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and  dig- 
nity of  the  state. "  The  false  swearing  was 
alleged  to  have  taken  place  before  the 
mayor  of  Greensboro,  in  the  trial  of  Amos 
Phillips  upon  the  following  warrant, 
which  was  Introduced  in  evidence:  "State 
and  City  of  Greensboro  against  Amos 
Phinips,  before  James  W.  Forbes,  mayor. 
Warrant  for  retailing.  State  of  North 
Carolina  to  the  Chief  of  Police  of  the  City 
of  Greensboro,  or  other  lawful  officer  of 
Guilford  County, — Greeting:  Whereas, 
complaint  has  been  made  before  me  this 
day,  on  the  oath  of  W.  J.  Weatherly,  that 
Amos  Phillips,  on  or  about  the  28th  day 
of  April,  1890,  with  force  and  arms,  at  and 
in  the  coimty  aforesaid,  and  within  the 
city  limits,  did  willfully  and  unlawfully 
sell  spirituous  liquors  inside  the  corpora- 
tion to  one  George  Peters,  in  quantity  less 
than  five  eallons,  without  having  license, 
against  tne  statute  in  such  cases  made 
and  provided,  against  the  peace  and  dig- 
nity of  the  state,  and  in  violation  of  the 
city  ordinance,  (section  8,  c.  16,  p.  110:) 
These  are  therefore  to  command  you  forth- 
with to  apprehend  the  said  Amos  Phillips, 
and  him  have  before  me  at  the  mayor's 
oflSce.  then  and  there  to  answer  the  said 
cb«u-8e,  and  be  dealt  with  according  to  law. 
Given  under  my  band  and  seal  this  7th  day 
of  May.  A.  D.  1890.  Jas.  W.  Fobbbs,  May- 
or. [Seal.]  "  The  evidence  is  substantial- 
ly stated  in  the  opinion.  The  }ury  te- 
tnmed  a  verdict  of  guilty.  Motion  in  ar- 
rest ol  Judgment,  on  the  ground  that  ths 
indtetment  was  not  sufficient  in  its  aver- 
ments to  charge  the  crime  of  perjury.  Mo- 
tion denied.  Sentence  pronounced  as  in 
the  record  from  which  defendant  appealed. 

TTie  Attornear  General,  for  the  State. 
John  W.  Qrabatn,  for  defendant. 

Ci^RK,  J.,  {after  etating  the  facta  as 
»bove.)  The  defendant's  counsel  asked  a 
-witness,  "Was  not  the  warrant  on  which 
Amos  Phlllipe  was  tried  Issued  without  a 
•vrom  complaint  or  affidavit  being  made 


by  any  person  whatever?"  The  indict- 
ment charged  the  perjury  to  have  been 
committed  in  that  trial.  The  question 
was  ruled  nut  on  objection  by  the  state, 
and  defendant  excepted. 

In  State  v.  Bryson,  84  N.  C.  780,  Ashb, 
J.,  in  construing  the  act  which  is  now 
Code,  S 118S,  says  that  no  written  affida- 
vit or  complaint  is  essential,  and  that  the 
appellate  court  "can  only  look  at  the  war- 
rant which  is  thecomplalnt,"  and  "can- 
not look  behind  the  warrant  tor  objec- 
tions lying  in  the  defects  or  irregularities 
of  the  preliminary  evidence. "  If  the  objec- 
tion now  made  could  not  have  availed 
Phillips  on  appeal  a  fortiori,  it  could  not 
be  raised  in  this  collateral  way  by  the  de- 
fendant. In  England,  where  a  written  in- 
formation on  oath,  it  seems,  is  necessary 
to  the  validity  of  a  warrant,  it  was  held 
by  a  full  bench  in  the  court  of  criminal  ap- 
peals in  a  recent  case— (B%.  v.  Hughes.  14 
Cox,  Grim.  Cas.  284  (1879)— that  on  an  in- 
dictment for  perjury,  alleged  to  have  been 
committed  by  a  witness  in  a  case  where 
the  warrant  was  issued  without  either 
written  information  or  any  oath  what- 
ever, this  irregularity  could  not  avail  the 
witness  in  such  case  when  on  trial  for  per- 
jury committed  in  such  action  any  more 
than  whether  the  court  in  such  case  pro- 
nounced a  legal  or  Illegal  judgmeut. 
Those  are  matters  which  concerned  the 
defendant  in  that  case,  but  not  the  wit- 
ness if  the  court  had  Jurisdiction  of  the 
offense  charged  in  the  warrant.  In  State 
V.  Liavalley,9  Mo.  834.  the  court  says  that 
it  is  no  dwense  for  a  person  charged  with 
perjury  to  show  that  the  court  committed 
error  in  its  proceeding,  provided  it  had  Ju- 
risdiction of  the  subject-matter  and  of  the 
parties,  and  that  any  other  rule  would 
change  the  issue,  so  that,  instead  of  try- 
ing the  defendant  for  false  swearing,  the 
court  would  review  the  regularity  and 
correctness  of  the  proceeding  in  another 
case.  In  State  v.  Alexander,  4  Hawks,  182, 
the  court  upon  the  face  of  the  warrant 
had  no  Jurisdiction  of  the  action  in  which 
the  false  oath  was  taken.  Tbejurisdiction 
depends  notuponthe  affidavit  preliminary 
to  issuing  the  warrant,  but  on  the  nature 
of  the  offense  charged  in  the  warrant. 
The  defendant  asked  the  court  to  instruct 
thejury  "that,  astbe  evidence  of  Weath- 
erly and  others  did  not  establish  the  fact 
that  the  liquid  which  Phillips  had  was 
spirituous,  and  that  as  tbdr  evidence, 
with  the  other  circumstances  taken  to- 
gether, only  afforded  an  inference  that  it 
was  spirituous  liquor,  it  was  not  sufficient 
to  convict  of  an  indictment  for  perjury," 
and  further"  that  no  witness  corroborated 
the  evidence  of  Weatheriy  as  to  the  sale  by 
Phillips  to  the  defendant,  nor  was  there 
any  confirmatory  circumstances  as  to  the 
sale  Itself  from  Phillips  to  d^endant,  and 
that  it  amounted  only  In  either  of  above 
cases  to  the  oath  of  Weatherly  against 
the  oath  of  Peters,  the  defendant,  and 
that  such  was  not  sufficient  to  warrant  a 
conviction  for  perjury."  The  court  did 
not  give  these  instructions,  and  defendant 
excepted.  A  witness  for  the  state  testified 
that  on  the  Saturday  night  before  the 
Sunday  (April  27, 1890)  on  which  the  ille- 
gal sale  of  spirituous  liquor  by  PhUllps 


Digitized  by 


Google 


76 


SOUTHEASTESN'  BEPOBTEB,  Vol.  12. 


(N.C. 


was  charged  to  have  been  committed,  he 
saw  Phillips  get  a  jug  of  white  liquid 
drawn  from  a  barrel  In  a  bar-room,  and 
pay  for  It,  and  talte  It  and  place  It  near 
where  be  afterwards  saw  him  in  the  alley, 
on  the  north  side  ut  the  street,  on  the  Sun- 
day referred  to,  on  which  day  he  saw  Phil- 
lips  go  to  where  it  had  been  placed  several 
times,  and  return  with  a  bottle,  from 
which  he  poured  out  the  drinks  In  a  small 
Slass,  holding  much  less  than  half  a  pint, 
to  divers  colored  men,  who  drank  and 
handed  PhllliiM  money,  and  he  saw  Peters 
In  the  crowd.  Another  witness,  one 
Weatherly,  testlBed  that  the  liquid  looked 
like  com  whisky ;  that  Phillips  poured  It 
out  of  a  bottle  into  a  "short"  glass  hold- 
ing much  less  than  half  a  pint;  that  he 
flaw  the  defendant, Peters, drink,  and  a:ive 
Phillips  a  nickel,  and  that  divers  other  col- 
ored men  came  to  Phillips  at  the  same 
place,  in  the  alley  on  the  north  side  of  the 
street,  in  the  coarse  of  some  hours.  A 
third  witness  testified  to  the  crowd  of  col- 
ored men  coming  to  Phillips,  who  was  on 
the  north  side  of  the  street,  into  the  alley, 
described  by  the  other  witnesses,  and  that 
the  defendant,  Peters,  was  among  them. 
The  witness  heard  money  rattling  out  in 
the  alley,  but  did  not  look  to  see  who  bad 
It,  and  did  not  see  any  transaction  be- 
tween Phillips  and  Peters.  There  was  al- 
so evidence  by  the  mayor  and  another  wit- 
ness that  on  the  trial  of  Amos  Phillips,  the 
defendant,  Peters,  was  sworn  and  exam- 
ined as  a  witness,  and  testified  that  he  did 
not  bay  any  liquor  In  quantity  less  than 
half  a  pint  from  Amos  Phillips  on  the  day 
testified  to  by  the  state's  witnesses,  and 
that  he  was  not  on  the  north  side  of  the 
street  on  that  Sunday.  The  false  oath 
charged  in  the  Indictment  is  that  the  de- 
fendant testified  at  the  trial  of  Amos  Phil- 
lips that  "  he  had  not  purchased  any  spir- 
ituous liquor  from  Amos  Phillips  less  than 
half  a  pint  on  Sunday,  April  27,  1890." 
The  materiality  of  the  oath,  and  that  the 
defendant  so  swore,  are  not  controverted 
by  any  exception  taken.  We  think  there 
was  suflicient  evidence  to  go  to  the  Jury 
upon  the  question  whether  the  liquid  dis- 
pensed on  that  occasion  by  Amos  Phillips 
was  spirituous  liquor.  One  witness  testi- 
fied that  he  saw  defendant  purchase  of 
Amos  Phillips  some  of  the  liquid  In  quan- 
tity less  than  half  a  pint  on  Sunday,  April 
27, 1890,  and  pay  for  It.  The  testimony  of 
other  witnesses  of  sales  by  Amos  Phillips 
of  the  liquid  at  the  same  time  and  place  to 
divers  others,  and  of  defendant  being  in 
the  crowd,  and  on  the  north  side  of  the 
street,  together  with  defendant's  denial 
before  the  mayor  that  he  was  on  that 
day  north  of  the  street,  together  with  all 
the  circumstances  in  evidence,  make  evi- 
dence corroborative  of  the  single  witness 
who  testified  as  eye-witness  of  the  sale  by 
Phillips  to  Peters.  State  v.  Brown,  79  N. 
C.  642.  It  is  not  required  that"  the  corrob- 
orative circumstances  should  equal  in 
weight  the  testimony  of  one  witness,  but 
there  must  be  enough,  in  addition  to  the 
testimony  of  one  witness,  to  turn  the  scale 
as  against  the  weight  of  the  prisoner's 
oath  on  the  former  trial."  2  Blsh.  Crtm. 
Proc.  §  871.  The  instructions  asked  were 
properly  refused. 


The  defendant  moved  in  arrest  of  Judg- 
ment, on  the  ground  that  "the  bill  of  in- 
dictment was  not  sufflcient  in  its  aver- 
ments to  charge  the  crime  Of  perjury." 
The  bill  of  Indictmentis  asubstantlal  copy 
of  the  form  authorised  by  chapter  83,  Acts 
1889,  except  that  it  adds  the  formal  con- 
clusion, "  against  the  form  of  the  statute, 
In  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state. " 
These  words  are  not  required  by  the  act 
cited,  nor  are  they  necessary  or  material 
in  an  indictment  for  any  offense  in  this 
state,  as  was  held  by  the  court  in  State  v. 
Kirkman,  104  N.  C.  911, 10  S.  E.  Rep.  S12. 
The  same  rule  obtains  in  England.  The 
House  of  Lords,  In  the  famous  perjury  case 
of  Castro  V.  Queen,  (better  known  as  the 
Tichbome  Case,)  L.  R.  6  App.  Caa.  229, 
held,  Lord  Chancellor  Selborne  and  Lords 
Blackburn  and  Watso.v  concurring  in  the 
opinion,  affirming  the  court  below,  that 
by  virtue  of  St.  14  &  IB  Vict,  (similar  to 
our  Code,  S  1183)  the  words  "against  the 
form  of  the  statute  and  against  the  peace 
and  dignity  of  the  queen  "^were  not  essen- 
tial In  any  Indictment,  and  their  omission 
not  ground  either  for  a  motion  to  quash 
or  in  arrest  of  Judgment.  But  we  take  it 
that  their  use  is  mere  surplusage.  The  de- 
fendant contends  however  that  the  indict- 
ment is  defective  In  that  no  time  Is  laid. 
The  act  does  not  require  It,  and  indeed,  as 
time  is  nut  of  the  essence  of  the  offense, 
"the  omitting  to  state  the  time  at  which 
it  was  committed"  Is  not  ground  to  stay 
or  reverse  the  Judgment.    Code,  { 1189. 

It  is  urged  here  that  the  warrant  in  the 
case  against  Amos  Phillips  was  entitled, 
"State  and  City  of  Greensboro  vs.  Amos 
Phillips,"  and  that  it  charged  that  the 
offense  was  against  the  ordinance  of  the 
city  of  Greensboro,  when  the  illegal  sale 
of  spirituous  liquor  Is  an  offense  only  cog- 
nizable by  state  authority.  No  objection 
was  taken  below  to  the  introduction  (>f 
the  warrant,  nor  was  there  any  prayer  for 
instruction  that  there  was  a  variance  be- 
tween the  allegation  and  proof.  If  we 
could  notice  such  objection,  when  taken 
here  for  the  first  time,  it  is  sufflcient  to  say 
that  the  warrant  In  proper  terms  charges 
a  sale  of  spirituous  liquor,  without  license, 
and  as  an  offense  against  the  state.  The 
additional  averment  in  the  warrant  that 
it  was  a  violation  of  a  town  ordinance 
also  was  mere  surplusage  as  was  tbe  use 
of  the  words,  "and City  of  Greensboro,"  in 
entitling  the  warrant.  State  v.  Collins,  85 
N.  C.  511 ;  State  v.  Brown.  79  N.  C.  642. 

Objection  was  also  taken  here  that  on 
the  face  of  the  record  the  mayor  had  no 
Jurisdiction  of  the  offense  charged  against 
Phillips,  and  therefore  the  defendant  could 
not  be  convicted  of  false  swearing,  the  ac- 
tion beiuK  corntn  nonjudice.  By  virtue  of 
Code,  §  3818,  the  mayor  is  a  court,  with 
tbe  jurlRdlrtion  of  a  magistrate,  and  as 
such  he  had  authority  to  investigate  the 
charge  of  selling  liquor  without  licence. 
It  does  not  appear  whether  he  assumed 
final  jurisdiction  or  merely  bound  the  par- 
ty over  to  court,  or  acquitted  the  defend- 
ant or  dismlRsed  the  action.  Nor  Is  it  ma- 
terial, since  the  subsequent  erroneous  or 
Illegal  judgment  of  the  mayor  could  not 
affect  the  guilt  or  innocence  of  this  defend- 
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ant.  The  cbarne  In  the  warrant  deter- 
mines  the  ]urbidIction,  ana  not  what  is 
dune  in  the  trial. 

it  la  further  objected  that  the  allegation 
of  the  false  oath  as  ha  vlng  been  taken  at  the 
"trial  of  an  action,"  etc.,  is  not  snfflcieut- 
ly  definite.  HtlH  it  is  sncta  allegation  as  is 
declared  anfBcient  by  the  atatnte,  and  we 
cannot  aee  that  it  can  make  any  difference 
whether  it  was  a  " preliminary  trial"  or  a 
trial  with  final  loiisdiction.  Gittaercomes 
within  Code,  S 1002.  The  many  technicali- 
ties which  have  hampered  the  administra- 
tion of  iDstice  in  regard  to  false  swearing 
moved  the  legislature  to  enact  section  1186 
of  the  Code,  and  more  recently  the  above* 
cited  act  prescribing  a  simple  form  of  in- 
dictment for  that  offense.  Chapter  83, 
Acta  1889.  The  authority  of  the  legislature 
to  prescribe  forma  of  indictment  is  sus- 
tained in  State  r.  Moore,  104  N.  C.  743, 10 
S.  E.  Rep.  188.  The  form  of  indictment 
here  antborised  points  out  to  the  defend- 
ant that  the  offense  charged  is  perjury, 
the  conrt  and  the  names  of  the  parties  to 
the  proceeding  in  which  it  is  alleged  to 
have  l>een  committed,  the  words  alleged 
to  have  been  sworn,  and  their  falmty. 
The  charge  is  simplified.  But  the  cunstit- 
nent  elements  of  the  offense  remain  as  be* 
fore.  They  are  included  in  the  lUlegation, 
'did  commit  perjury, "  and  it  ranst  still 
be  shown  In  proof  that  thedefendantmade 
oath  or  affirmation  substantially  as 
charged  that  the  defendant  was  duly  sworn 
by  an  officer  competent  to  administer  the 
oath,  and  in  a  matter  of  which  he  had 
jurisdiction,  and  In  one  of  the  instances 
specified  in  Code,  §  1U92,— /.  e.,  "  in  a  suit, 
controversy,  matter,  or  cause  depending 
in  any  of  the  courts  of  the  state,  or  in  a 
deptHiltlon  or  affidavit  taken  pursuant  to 
law,  or  in  an  oath  or  affirmation  duly  ad- 
ministered of  or  concerning  any  matter  or 
thing  whereof  such  person  is  lawfully  re- 
quired to  be  sworn  or  affirmed;"  that  it 
waa  in  a.  material  matter,  and  the  jury 
must  be  fortbersatisfled  that  such  oath  or 
affirmation  was  willfully  and  corruptly 
false.  When,  however,  falsity  is  proven, 
it  has  been  held  that  the  burden  Is  on  the 
defendant  to  show  that  it  arose  from  sor- 

grise.  inadvertence,  or  mistake,  and  not 
om  a  corrupt  motive.  State  r.  Chambcr- 
lin,  80  Vt.  66»;  2  Whart.  Crim.  Law.  (8th 
Ed.)  { 18»>. 

Per  Cobiau.    No  error. 


COPPBBSHITB  V.  WnjBON. 

(9umreme  Court  of  North  CaroMna.   Oct  97, 
ISM.) 

•  Rbvtvax,  or  AonoK— LnoTATiox. 

Code  V.  C.  i  104,  provides  that.  "If  •  per- 
wm  entitled  to  brinK  an  action  die  before  the  ex- 
piration of  the  time  limited  for  the  oommenoe- 
meat  tbemof,  and  the  oanse  of  aotion  survives,  an 
action  may  Im  oommenoeJ  by  his  representatives 
after  the  expirstion  of  that  time  and  within  one 
year  trom  aiB  dMth. "  Held  that,  where  a  right  of 
acUoD  survives  in  favor  of  an  Intestate,  the 
action  must  be  brought  within  a  year  after  his 
death,  without  reference  to  the  time  of  adminis- 
tration. 

Appeal  from  ■npertor  conrt,  Pasquotank 
county:  Sfikk  whitakkr.  Judge. 


Action  by  EHsha  Coppersmith,  adminis- 
trator de  bonis  non  of  William  Copper- 
smith, deceased,  for  sams  claimed  to  be 
due  plaintiff's  intestate  by  the  former  ad- 
ministrator, Bcnuin  Cartwrlght,  since  de- 
ceased. The  action  was  brought  on  the 
administrator's  bond  of  Cartwrlght,  and 
against  bis  personal  representatives.  De- 
fendant pleaded  the  statute  of  limitations. 
Code  N.C.  S  104,  provides  as  follows :  "  If  a 
person  entitled  to,  bring  on  action  die  be- 
fore the  expiration  of  the  time  limited  for 
the  commencement  thereof,  and  the  cause 
of  action  survives,  an  action  may  be  com- 
menced by  his  representatives  after  the  ex- 
piration of  that  time,  and  within  one  year 
from  his  death.  If  a  person  against  whom 
an  action  may  be  brought  die  before  the 
expiration  of  the  time  limited  for  the  com- 
mencement thereof  and,  the  cause  of  action 
survives,  an  action  may  be  commenced 
against  his  personal  representativoe  after 
the  expiration  of  that  time,  and  within  one 
year  after  the  leaning  of  letters  testament- 
ary or  administration."  From  a  judg- 
ment for  plaintiff,  defendant  appeals. 

Omady  A  AjrdIett,toT  defendant. 

Shkphbbd,  J.  The  only  exceptions  pre- 
sented by  the  record  relate  to  the  claims 
uf  John  T.  Coppersmith,  as  administrator 
of  Elisabeth  Delon  and  Fannie  B.  Copper- 
smith. Theclalms  of  theintestates  werenot 
barred  at  the  time  of  thdr  deaths,  which  ix-- 
curred  respectively  in  1872  and  1806.  There 
was  no  administration  npon  their  estates 
until  within  a  year  of  the  commencement 
of  this  action,  in  1880.  The  defendant  puts 
his  case  entirely  upon  the  construction  of 
the  Code,  §  104.  He  argues  that  under  this 
section  there  is  a  distinction  made  between 
cases  where  the  action  survives  in  favor 
of,  and  those  in  which  the  action  survives 
against,  a  deceased  person,  in  that  in  the 
former,  the  action  must  be  brought  within 
a  year  of  the  death  of  the  Intestate,  with- 
out reference  to  the  time  of  administration, 
and  that  in  the  latter,  it  need  not  be 
brought  until  within  a  year  after  admin- 
istration. ThedistinctUm contended  for  Is 
very  apparent  from  the  language  of  the 
statute,  and  is  doubtless  founded  upon  the 
reasons  given  in  Hall  v.  Olbl>s,  87  N.  C.  4 ; 
Baird  v.  Reynolds,  9»  N.  C.  468,6  8.  E.  Rep. 
Sn;  Long  Vi  Clegg,  84  N.C.  703.  These 
were  cases  under  the  statute  of  presump- 
tion. And,inthelatter  cHse  it  iBsaid  that 
the  time  during  which  there  was  no  ad- 
ministration upon  the  estate  of  the  claim- 
ant should  be  counted,  because  of  the  re- 
mlBsnees  of  those  entitled  to  obtain  admin- 
istration. Duniap  V.  Hendley,  »2  N.C.  116, 
may  be  sustained  without  reference  to 
what  was  said  npon  this  point,  and  we 
cannot  regard  it  as  authority  against  the 
plain  letter  of  the  statute.  In  our  opinion, 
the  claims  are  barred.    Error. 


Deaks  t.  Wilminoton  db  W.  E.  Co. 

(Swpreme  Court  of  North  CoroUao.    Nov.  e, 

1890.) 

lUnjIOAD  COMPAinBS—  PiBSOKB  OK  TRS  TrAOK— 
INJCRIBS — ^NEaLIOBKOB. 

When  a  train  running  at  the  rate  of  about  iM> 
miles  an  hour  runs  over  a  man,  who  could  have 
been  seen  by  t)ie  engineer  at  a  distance  of  three- 
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fourths  of  a  mile,  l^ng  apparently  helpless  on 
the  track,  the  queition  of  the  company's  negli- 
fence  is  for  the  jury.  Modifying  Herring  t. 
Railroad  Co.,  10  Ired.  4u9. 

Civil  action  'tor  damages  tried  before 
MacRae,  J.,  at  March  term,  1880,  of  Wayne 
flaperior  court.  The  iBBues  were :  (1)  Was 
B.  F.  Deana  (the  plaintiffs  iuteatate)  killed 
by  the  negligence  ot  the  defendant?  (2) 
Did  he  by  hia  own  negllKence  contribnte 
to  hla  death  ?  (8)  Wha;t  damage,  it  any, 
iB  the  plaintiff  administratrix  entitled  to 
recover?  The  plaintiff  Introdnced  the 
<olluwing  evidence.  W.  A.  Deana  testified 
that  "deceased  was  between  38  and  84 
years  old.  I  went  to  the  scene  of  the  ac- 
cident about  2  p.  M. ;  bait-hour  after  it  oc> 
cnrred.  The  train  oaually  paased  that 
spot  abunt  12  M.  I  found  B.  F.  Deans 
[plaintiff's  intestate]  lying  on  the  ground 
across  the  ditch,  about  10  feet  from  tbe 
track :  hia  head  was  mashed  to  pieces,  and 
there  were  signs,  on  tbe  rails,  of  his  hav- 
ing been  run  over  on  the  side  ot  the  track 
on  which  the  engineer  sat  in  his  cab.  It 
is  two  miles  from  Ooldsborough  totheflrst 
curve  in  the  road.  The  place  where  he  was 
killed  was  between  SOU  and  400  yards  from 
the  first  curve  towards  Ooldsborough. 
There  is  gravel  ot  a  light  color  on  the  toot- 
path  on  the  outside  ot  the  rails,  and  peo- 
ple walk  there.  It  was  a  showery  day. 
I  think  I  could  have  seen  a  man  three- 
quarters  ot  a  mile  off.  Deceased  had  on  a 
dark  overcoat,  but  I  don't  recollect  tbe 
color  ot  bis  pants.  The  path  I  spoke  of  is 
between  the  ditch  and  the  end  of  tbe  cross- 
ties,  and  the  road-bed  is  gravel,  with  a 
white  sandy  gravel.  I  don't  know  that  it 
was  slippery  where  he  was  killed."  Wit- 
ness further  testified  as  to  the  value  of  the 
life  ot  the  intestate.  On  cross-examiua- 
tion,  tbe  witness  stated  that  "deceased 
drank  whisky  at  times.  He  was  not  a 
drinking  man  during  crop  time,  but  after 
the  crops  were  laid  by,  and  be  had  real- 
ised therefrom,  he  would  sometimes  get 
on  a  spree,  especially  about  tbe  Christmas 
holidays,  but  did  not  get  drunk  every  time 
he  came  to  town.  When  I  got  to  his  body 
on  the  day  of  the  accident.— to- wit,  De- 
-cember  24,  1887,— one  Pate  bad  a  small 
bottle  of  whisky,  and  it  looked  as  if  about 
a  drink  had  been  taken  out,  and  there  was 
«  broken  glass  on  the  ground  which  had 
the  smell  of  whisky  about  It.  Deceased 
lived  about  a  mile  from  the  railroad. 
There  is  a  county  road  running  parallel 
trom  Ooldsborough  In  that  direction  to  the 
deceased's  bonse,  which  is  a  little  nearer 
than  tbe  path. "  P.  Taylor  testified :  **On 
December  24, 1887, 1  was  engaged  at  the 
water-station  ot  defendant  company. 
Saw  deceased  early  that  morning  pass  the 
station,  going  to  town.  People  pass  that 
way.  Became  back  between  land  2  p.  m., 
and  I  had  some  talk  with  him— say  about 
25  minutes.  He  went  towards  home  on  the 
railroad,  and  I  went  in  the  sectlnn-house 
a))d  sat  down.  The  last  time  I  saw  blra, 
be  was  lying  on  the  road-bed,  before  the 
trali>  came,  with  his  feet  towards  the 
ditch.  I  looked  towards  town  and  saw 
the  train  coming  between  the  station  and 
water-tank.  When  the  pngineer  (Morris) 
came  along  I  motioned  to  hiiu  three  times. 
He  was  sitting  in  his  seat  looking  at  me 


when  I  motioned,  but  did  not  seem  to  un- 
derstand what  I  meant.  I  was  standing 
on  the  ditch  bank. "  (Witness  motioned 
by  raising  his  hand  towards  the  engineer 
who  was  looking  out  the  window  of  his 
cab.)  On  crosB-ezaztination :  "I  think  de- 
ceased was  about  three-qHarters  ot  a  mile 
from  me  when  I  saw  him.  It  had  been 
raining  some,  tbe  wind  was  blowing,— 
a  cold,  rainy  day,  but  not  freeslng,— -bat 
a  man  could  see  very  well,  though  It  'was 
a  cloudy  day.  The  rails  were  wet.  When 
deceased  left  me  near  water  station  I  saw 
him  about  a  hundred  yarda  trom  me, 
walking  on  the  narrow  path  outside  ot 
the  cross-ties.  He  had  a  pint  tickler  ot 
liquor,  and  offered  me  some,  but  I  would 
not  drink.  It  was  about  two-thirds  full, 
and  he  seemed  to  have  been  drinking,  but 
seemed  to  know  h!s  business.  He  walked 
steadily  when  he  left  me.  He  took  a  drink 
at  the  water  station,  and  another  wben 
he  left  me  in  about  16  minutes.  The  train 
that  kilted  him  did  not  stop  at  the  water- 
tank.  I  think  tbe  train  was  rannlngabout 
twenty  miles  an  boor.  Have  seen  trains 
run  much  faster.  Never  saw  any  one  mo- 
tion at  tbe  engineer.  I  knew  tbe  engineer. 
Had  been  at  the  water-tank  about  twelve 
months,  and,  as  tbe  train  passed  that 
day,  the  engineer  blew  the  whistle  when 
It  got  near  to  deceased.  I  conid  not  see 
thedeceased  wben  the  whistle  blew.  Wben 
I  last  saw  him  he  was  lying  across  the 
road-bed,— not  between  the  rails,  but  be- 
tween the  ends  of  the  croas-ties  and  the 
ditch.  I  did  not  see  bis  head  on  the  rail. 
It  I  had,  I  would  have  signaled  down  the 
engineer  and  stopped  the  train.  I  would 
hare  done  this  by  placing  my  hat  on  the 
track.  I  did  not  do  that,  because  I  did 
not  know  his  head  was  on  the  track. " 
Upon  tbe  conclosion  of  the  plaintiff's  evi- 
dence, his  honor  intimated  that  he  would 
instruct  the  Jury  to  find  the  first  issne  in 
the  negative,  and,  in  deference  thereto,  the 
plaintiff  submitted  to  a  nonsuit,  and  ap- 
pealed. 

Ayeock  &  Dunlula,  lor  plaintiff.  W.  R. 
Allen  and  Isaac  F.  Dortch,  tor  defendant. 

AvEBT,  .T.,  (after  atatlng  tbe  f»cts  as 
above.)  When  this  court,  In  th«>  case  of 
Gunter  V.  Wicker,  85  N.  C.  812,  adopted  the 
rule  laid  down  in  Da  vies  v.  Mann,  10  Mees. 
&  W.  645.  that  "notwithstanding  tbe  pre- 
vious negligence  of  the  plaintiff.  If  at  tbe 
time  when  the  Injury  >vas  committed  it 
might  have  been  avoided  by  the  exercise  of 
reasonable  care  and  prudenceon  tbe  part  of 
the  defendant,  an  action  will  lie  tor  dam- 
ages," it  was  thenceforth  aligned  with 
one  of  two  classes,  holding  widely  diver- 
gent views  as  to  the  effect  of  contributory 
negligence  on  the  part  of  a  plaintiff,  un- 
der certain  circumstances,  upon  his  right 
of  recovery.  That  ruling  has  b«en  express- 
ly approved  in  a  large  number  ot  later 
cases,  and  is  now  firmly  grounded  as  a 
part  ot  our  system,  in  so  far  as  it  is  dis- 
tinct trom  that  of  any  other  courts  where 
the  common  law  of  England  prevails. 
Farmer  v.  Railroad  Co.,  88  N.  C.  564 ;  Tur- 
rentine  V.  Railroad  Co., 92  N.C.638;  Ayeock 
V.  Railroad  Co.,  89  N.  C.  321 ;  Tro"  v.  Rail- 
road Co.,  99  N.  0.  298,  6  S.  E.  Rep.  77;  Mc- 
Adoo  V.  Railroad  Co..  105  N.  C.  140,11  S.  E. 
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Bep.  316;  Dally  t.  Baflroad  Co.,  106  N.  C. 
301, 11  S.  E.  Rep.  820 ;  Lay  v.  Balln^ad  Co., 
106  N.  O.  404.  11  S.  E.  Bep.  412:  Bnllock  t. 
Railroad  Co.,  105  N.  C.  180, 10  S.  E.  Kep. 
S88;  Carlton  ▼.  Railroad  Co..  104  N.  C.  865. 
10  S.  E.  Rep.  616;  Wilson  v.  Railroad  Co., 
90  N.  C.  69.  See,  also,  Weymlre  v.  Wolfe, 
S2  Iowa,  533,  S  N.  W.  Rep.  541 ;  Bailroad 
Co.  V.  Kellam,  92  111.  245;  Meeks  v.  Ball- 
road  Co.,  66  Cal.  618;  Kenyon  v.  Bailroad. 
6  Hon,  479.  In  tboee  states  where  the  rery 
opposite  view  was  taken,  it  was  held  that 
where  one  went  upon  the  track  of  a  rail- 
road  company  at  a  point  other  than  a 
crosBlns,  where  the  pnbllc  have  a  right  of 
way,  wittaoat  special  license,  he  was  a 
trespasser  and  could  not  recover  tor  any 
Inlary  inflicted  npon  him  through  the  neg- 
ligence of  such  company's  agents  or  em- 
ployes, nnlees  it  was  wanton.  Mulberrin  v. 
Railroad  Co.,  81  Fa.  St.  S66 ;  Bounds  v. 
Bailroad  Co.,  64  N.  Y.  129 :  Pennsylvania  Co. 
V.  Sinclair,  62  Ind.  801 ;  Donaldson  v.  Bail- 
road, 21  Minn.  283;  Beach,  Contrib.Neg.  $67 
etseq. ;  ExpressCo. v. Nichols, 33 N.J.  Law, 
434.  In  delivering  the  opinion  In  Manly  v. 
Railroad  Co.,  74  N.  C.  665,  Justice  Bxnum, 
foreshadowed  by  an  Intimation  the  subse. 
qaent  adoption  by  this  court,  in  Gnnter  v. 
Wicker,  supra,  of  the  principle  stated  in 
Davles  t.  Mann,  and  after  it  had  been  ap- 
proved in  so  many  well-considered  opin- 
ions. It  b(«ame  apparent  that  it  would  be 
illogical  and  inconsistent  to  adhere  to  the 
mle  laid  down  in  Herring  v.  Bailroad  Co., 
10  Ired.  402,  or  the  interpretation  generally 
gif^en  to  Judge  Peabson'b  language  by 
the  leading  text-writers  of  this  country. 
In  that  case,  the  engineer  might  have  seen 
two  Uttle  negroes  who  were  lying  on  the 
track  asleep,  according  to  conflicting  tes- 
timony, from  200  yards  to  a  half-mile,  be- 
fore bis  engine  reached  them.  He  did  not 
actaally  discover  that  the  children  were 
asleep  till  he  was  within  25  or  30  yards  of 
them.  The  testimony  showed  also  that 
the  train  could  have  been  stopped  by  the 
eng^eer  within  from  75  to  100  yards.  The 
judge  belowcharged  the  jury  that  the  rail- 
road company  was  not  liable  for  the  neg- 
lect of  the  engineer  to  keep  a  lookout 
along  the  track,  except  when  he  was  ap- 
proaching a  dossing  of  a  public  road  over 
the  railway,  and  was  not  responsible  for 
bis  failure  to  use  the  appliances  at  his  com- 
mand to  stop  the  train,  until  he  actually 
saw  the  children  asleep  on  the  track,  at  a 
distance  of  25  or  30  yards.  This  instruc- 
tion was  sustained  by  the  conrtin  the  face 
of  the  fact  that  counuel  for  the  plaintiff 
cited  and  relied  upon  Davles  v.  Mann, 
supra,  and  the  court  failed  even  to  advert 
to  the  doctrine  laid  down  in  that  case.  It 
most,  therefore,  have  been  tbe  settled  pur- 
pose of  this  court,  when  the  doctrine  of 
Davles  v.  Mann  was  approved,  to  modify 
this  rule,  whtinever  tbe  point  should  be 
plainly  presented,  and  that  contingency 
has  never  arisen  until  the  present  time. 
We  have  reiterated  the  principle  that, 
where  an  engineer  sees  a  human  being 
witlklng  along  or  across  the  track  in  front 
of  his  engine,  he  has  a  right  to  assume 
without  farther  Information  that  he  is  a 
reasonable  person,  and  will  step  out  of 
the  way  of  harm  before  tbe  engine  reaches 
%lm.    McAdoo  v.  Bailroad  Co.,  105  N.  C. 


168, 11  B.E.Bep.816;  Dally  v.  Railroad  Co., 
supra;  Parker  v. Bailroad  Co., 86  N.  C.221. 
It  is  not  negligence  in  an  engineer  to  act, 
in  the  absence  of  speclflc  information,  on 
the  presumption  that  a  man  who  Is  ap- 
parently awake  and  Is  moving,  is  In  full 
possession  of  all  of  his  senses  and  faculties. 
But  it  has  been  repeatedly  held  by  this 
court  that  It  is  the  duty  of  an  engineer, 
while  running  an  engine,  to  keep  a  careful 
outlook  along  the  track  in  order  to  avoid 
or  avert  danger,  in  case  he  shall  discover 
any  obstruction  in  his  front,-  whether  at 
a  crossing  or  elsewhere.  Bullock  v.  Bail- 
road Co.,  supra;  Carlton  v.  Bailroad  Co., 
supra ;  Wilson  v.  Bailroad  Co.,  supra.  If 
the  engineer  discover,  or  by  reasonable 
watchfulness  may  discover,  a  person  lying 
npon  the  track  asleep,  or  badly  Intoxicat- 
ed, or  see  a  human  being  who  is  known  by 
him  to  be  insane,  or  otherwise  insensible 
to  danger,  or  unable  to  avoid  it,  upon  the 
track  in  bis  front,  it  is  his  duty  to  resolve 
all  doubts  in  favor  of  the  preservation  of 
life,  and  immediately  use  every  available 
means,  short  of  imperiling  the  lives  of 
passengers  on  his  train,  to  stop  it.  Bail- 
road Co.  V.  Miller,  25  Mich.  279;  Bailroad 
Co.  V.  St.  John,  5  Sneed,  524;  Bailroad  Co. 
V.  Smith,  52  Tex.  178;  Isbell  v.  Bailroad 
Co.,  27  Conn.  393;  Meeks  v.  Kallroad  Co., 
56  Cal.  513.  For  similar  reasons  we  have 
held  that  the  test  of  negligence,  where 
live-stock  are  killed  or  injured  by  a  train. 
Is  Involved  in  the  question  whether  the 
engineer,  by  keeping  a  proper  lookout, 
could  have  discovered  tbe  animal  In  time 
to  have  prevented  the  injury.  Carlton  v. 
Bailroad  Co.,  and  Wilson  v.  Bailroad  Co., 
Bu  pra.  In  Bullock  v.  Ball  road  Co.  the  same 
criterion  was  applied,  where  it  was  al- 
leged that  an  engineer  might  have  discov- 
ered that  a  wagon  was  stalled  at  a  cross- 
ing in  time  to  prevent  injury  by  stopping 
his  train. 

The  pertinent  portions  of  tbe  testimony 
in  the  case  before  us  may  he  gathered  and 
groniied  as  follows,  bearing  in  miud  al- 
ways that,  if,  in  the  most  favorable  as- 
pect for  the  plaintiff,  there  was  a  question 
raised  that  it  was  the  exclusive  province 
of  the  Jury  to  determine,  then  there  was 
error:  A  witness  on  the  ruad-slde  could 
see  plaintiff's  intestate  l.vlng  on  tbe  side 
of  the  track  three-fourths  of  a  mile  dis- 
tant. He  could  not  tell  from  his  position, 
and  at  that  distance,  whether  he  was  ly- 
ing across  the  rail,  but  thought  his  head 
was  on  the  road-bed  beyond  the  ends  of 
the  cross-ties.    When   the   engineer    was 

gassing,  the  witness  waved  his  hand  at 
Im  as  a  signal  to  be  watchful.  The  en- 
gineer looked,  bat  did  not  seem  to  com- 
prehend what  was  meant.  The  train. was 
mnnlng  at  the  rate  of  about  20  miles  an 
hour.  Tbe  witness  who  made  the  signal 
bad  been  engaged  at  the  water-tank  for 
about  11  months,  and  had  been  often  seen 
there  by  the  engineer,  but  had  not  made 
his  acquaintance.  Could  the  enirineer  by 
ordinary  care  have  seen  that  the  plain- 
tlfl's  intestate  was  lying  apparently  help- 
less upon  tbe  track,  with  his  head  inside 
of  tbe  rail.  In  time  to  have  stopped  the 
train  before  It  reached  blm?  Defendant's 
counsel  contended  that  there  was  no  tes- 
timony offered  to  show  within  wba  t  dis- 
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tauce  the  engineer,  by  using  all  aTallable 
appliances,  could  have  stopped  the  train, 
and  therefore  tbe  Jury  could  not  consider 
thequestlon  whether  he  could  have  avoid- 
ed inflicting  the  injury.  With  the  data 
furnished  by  the  evidence,  it  was  tiie  prov- 
ince of  the  Jury,  either  with  or  without 
additional  light  from  expert  witnesses,  to 
determine  how  many  feet  or  yards  of  track 
the  train  must  have  traveled,  after  the  en- 
gineer reversed  his  eng:ine,  and  blew  brakes, 
before  he  could  bavenntacomDletestop  to 
its  movement.  The  Jury  were  at  liberty  to 
exercise  their  own  common  sense,  and  to 
use  the  knowledge  acquired  by  their  ob- 
servation and  experience  in  every-day  life, 
in  solving  the  question  whether  the  engi- 
neer, in  the  exercise  of  due  diligence,  might 
bavediscovered,  from  his  elevated  position 
on  the  engine,  the  fact  that  plaintiff's  in- 
testate was  lying  helpless  across  the  rail, 
and  whether,  by  prompt  and  strenuous 
effort,  he  could  have  saved  his  life  without 
putting  his  passengers  in  Jeopardy.  Bail- 
road  Co.  v.  Miller,  25  Mi:h.  292;  Nehrbas  v. 
Bailroad,62Cal.822.  Courts  and  juries  act- 
ing within  their  respective  provinces  must 
take  notice  of  matters  of  general  knowl- 
edge and  use  their  common  sense,  where 
tbe  evidence  makes  the  issue  of  law  or  fact 
depend  upon  tlieir  exercise.  Best,  Ev.  262, 
note  f;  2  Wood,  By.  Law,  1064,  note. 
If  the  facts  had  been  undisputed,  and  such 
that  only  one  inference  could  have  been 
drawn  from  them.  It  would  have  been  the 
duty  of  the  court  to  decide  whether  there 
was  negligence ;  but,  upon  the  testimony 
before  them  in  this  case,  tbe  Judge  should 
have  left  the  Jury  to  say  whether  they 
could  deduce  satisfnctorlly  from  the  evi- 
dence the  inference  that  the  engineer  dis- 
covered, or  could,  by  ordinary  care,  have 
discovered  that  plaintlfl's  intestate  was 
lying  apparently  insensible  upon  the  track, 
in  time  to  have  avoided  the  injury,  or 
whether  they  thought  a  preponderance  of 
testimony  was  in  favor  of  the  inference 
that  defendant's  employes  could  not  have 
averted  tbe  accident  by  exercising  the  dili- 
gence required  by  law.  Smith  v.  Bailroad 
Co.,  99  N.  0.  241,  6  S.  E.  Bep.  896;  Troy  v. 
Bailroad  Co.,  99  N.  C.  298,  6  S.  E.  Bep.  77: 
Bailroad  Co.  v.  Picksley,  24  Ohio  St.  654. 
Men  of  fair  and  reasonable  minds  might 
have  drawn  different  conclusions  from  the 
evidence  in  this  case,  although  there  is 
no  material  conflict  between  the  testi- 
mony of  tbe  witnesses  examined,  and 
-tiherefore  the  jury  should  have  been  al- 
lowed to  determine  whether  the  engineer 
might  have  tuwertalned,  by  keeping  a 
proper  outlook,  the  real  condition  of  the 
deceased,  admitting  even  that  he  was 
drunk;  and,  by  timely  exertion,  have 
saved  him  harmless  without  peril  to  the 
passengers  or  other  persons  on  the  train. 
2  Thomp.  Neg.  1178,  1179;  2  Wood,  By. 
Law,  p.  1269,  §  819.  Judge  Cooley,  in  his 
work  on  Torts,  p.  670,  says:  "If  the  case 
is  such  that  reasona>>le  men,  unaffected  by 
bias  or  prejudice,  would  be  agreed  con- 
cerning the  presence  or  absence  of  due 
care,  tbe  judge  would  be  quite  justified  in 
saying  that  the  law  deduced  the  conclu- 
sion accordingly.  If  the  facts  are  not  am- 
biguous, and  there  is  no  room  for  two 
honest   and   apparently  reasonable  con- 


clusions, then  tbe  Judge  should  not  be 
compelled  to  submit  the  question  to  the 
jury  as  one  in  dispute."  The  rule  Applica- 
ble to  our  case  is  that,  though  the  facts 
may  he  undisputed,  yet,  if  two  reasonable 
and  fair-minded  persons  might  draw  Infer- 
ences from  ttiem  so  different  that  accord- 
ing to  tbe  conclusion  of  fact  reached  by 
one  there  would  be  negligence,  while  that 
deduced  by  another  would  show  the  exer- 
cise of  ordinary  care,  then  the  Issue  should 
be  submitted  to  the  Jury.  We  think  that 
his  honor  erred  in  declaring  the  testimony 
insufficient  In  any  aspect  of  it  to  warrant 
the  inference  on  the  part  of  tbe  Jury  that 
the  defendant  might  have  prevented  the 
injury  by  the  exercise  of  ordinary  care. 
There  must  be  a  new  triaL 


WaiTB  T.  MoKRu  et  al. 

(9uprmie  Cowrt  of  North  CaroUna.   Oot  IS, 
1890.) 

TxTAxai — Sebvics  of  Pkocbsb— Ouabdiax  ad 

LiTBM. 

1.  Code  IT.  C.  {  878  provides  that  "no  Judg- 
ment shall  be  reversed  or  affected  by  reason  of 
any  error  or  defect  in  the  pleadings  or  proceed- 
ings, which  shall  not  aSeot  the  snostantial  right* 
of  the  adverse  party. "  Section  217  provides  tliat 
service  on  a  minor  under  14  years  old  must  be  on 
him  personally,  and  on  his  father,  mother,  or 
guardian,  or  the  person  with  whom  he  resides. 
Section  387  makes  valid  tbe  "proceedings^  actions, 
decrees,  and  Judgments"  In  civil  actions  and 
special  proceedings,  thoagfa  there  has  been  no 
personal  service  in  actions  a^^nst  infanta,  unless 
Impeached  and  set  aside  for  fraud.  Beld,  that 
a  Judgment  against  infants  will  not  be  set  aside, 
in  the  absence  of  fraud,  on  the  ground  that  they 
were  never  served  with  process,  where  there  has 
been  service  of  process  upon  uieir  grandfather 
with  whom  they  resided,  and  an  appearance  and 
answer  for  them. 

3.  Tlie  recital*  in  a  final  Judgment  that  a  cer- 
tain person  was  appointed  guardian  ad  litem  of 
the  infant  defendants,  and  that  an  answer  there- 
for, filed  by  him,  ana  appearing  in  the  record, 
was  allowed  and  adopted  as  the  answer  of  the 
infants,  constitute  in  themselTee  evidence  to  sup- 
port a  finding  that  In  such  case  such  person  was 
appointed  guardian  ad  lUem,  and  as  snoh  filed 
an  answer  for  the  Infant  defendants. 

8.  The  court  having  Jurisdiction  of  the  par- 
ties, it  there  was  no  consent  to  the  facts  being 
found  by  the  Judge  without  a  Jury,  the  proper 
remedy  was  by  appeal,  and  not  Sy  motion  to  set 
aside. 

Tills  is  a  motion  to  set  aside  a  Judgment 
rendered  in  this  action  at  tbe  fall  term,  1871, 
of  the  superior  court  of  Pasquotank  coun- 
ty, "on  tbe  ground  that  it  Is  irregular  and 
void,"  heard  before  Whitakbb,  J.,  at 
spring  term.  1890,  of  the  superior  court  of 
Pasquotank  county.  The  defendants  say 
that,  at  tbe  time  this  action  was  Insti- 
tuted, and  Judgment  obtained  against 
them,  they  were  aged,  respectively,  seven 
and  nine  years,  and  that  no  defense  was 
made  for  them,  as  they  are  informed  and 
believe;  that  they  were  without  general 
guardian;  that  they  were  never  served 
with  process,  and  never  had  a  day  in  court 
to  make  their  defense;  that  tbe  court 
failed  to  appoint  a  guardian  ad  litem  for 
them,  as  required  by  law,  and  no  defense 
was  made  for  them :  that  no  issues  were 
submitted  to  a  Jury  as  required  bylaw; 
that  a  Jury  trial  was  not  waived;  that  tbe 
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Judgment  was  "InvgDlar  and  void;"  and 
that  they  have  a  good  and  meritortoDS  de* 
fenue  to  the  action.  The  plaintiff  denies 
all  tbia,  and  enys  that  the  Jadgment  was 
ivgulnrly  and  properly  rendered  upon  the 
findinga  of  tact  by  the  conrt,  and,  If  there 
were  any  Irregnlarltlea  in  the  proceedings, 
they  were  cnred  by  thejndgment,  and  by 
the  act  of  187U,  etc.  She  further  says  that 
the  defendants  were  represented  by  able 
connsel,  wbo  filed  an  answer  to  the  com- 
plaint tor  them;  and  that  a  fair  and  im- 
partial trial  resnited  in  the  Judgment  now 
sought  to  beset  aside;  and  that,  by  rea- 
son of  the  delay  of  the  defendants  to  make 
this  motion,  by  lapse  of  time,  death  of  wit- 
neHses,  und  fallnre  (if  memory.  It  will  be  a 
hardabip  upon  her  If  this  motion  shall  be 
granted.  It  appears  from  the  record  sent 
op  as  a  part  of  the  case  on  appeal  that  the 
original  summons  was  Issned  on  the  19th 
day  of  April,  1871 :  that  it  was  "on  the  re- 
turn-day thereof  returned  by  the  sherlfT, 
executed  as  follows:  "Received  March 36, 
Ifd.  Served  by  leaving  a  copy  of  the  sum- 
mons with  tbe  grandfather  of  the  defend- 
ants, Reuben  Nixon,  with  whom  they  lived. 
Copy  of  anmmons  left  at  his  house,"— 
signed  by  the  sheriff.  It  further  appears 
from  the  record  that  a  complaint  was  duly 
.died  at  the  spring  term,  1871,  alleging  in 
detail  and  at  length,  the  sale  of  the  land 
described  therein  by  Mordecai  Morris  (tbe 
sncestur  of  tbe  defendants)  to  the  plain- 
tiff, the  consideration  thereof,  tbe  execu- 
tion Of  the  deed  by  Mordecai  Morris,  and  its 
loss;  that  Mordecai  Morris  is  dead,  and 
the  infant  defendants  were  bis  only  hpirs 
at  law :  and  closing  with  tbe  prayer  "  that 
a  gtiardlan  acf  Ilteiu  be  appointed  for  the 
said  minor  defendants  to  answer  tbe  com- 
plaint, and  defend  their  Interest  in  this  ac- 
tion, and  that  the  plaintiff  may  bave  a  de- 
cree that  said  deed  was  executed  and  lost, 
and  that  the  title  to  said  land  is  in -the 
plaintiff  from  the  execution  ofsald  deed, 
and  tbat  the  defendants  may  be  decreed 
to  execote  a  new  deed  to  plaintiff  convey- 
ing tbe  said  land  to  her,  and  for  snch  other 
relief, "  etc.  To  this  complaint  an  answer 
was  filed  at  the  same  term,  (spring  term, 
1871,)  by'Martin  Sc  Reld,  attorneys  for  de- 
fendants,"  denying,  in  detail,  all  tbe  ma- 
terial allegations  of  the  complaint.  They 
further  say  that,  if  any  deed  was  ever  ex- 
ecuted. It  was  only  Intended  as  a  mortgage 
or  tmst ;  was  so  received  by  plaintiff;  and 
allthatwas  due  has  been  long  since  paid. 
Atthe  fall  term,  1871.  tbe  following  appears 
from  tbe  record :  "  Mary  A.  White  vs.  Ln- 
sinka  Morris  A  Elolse  Morris,  by  Wm.  h. 
Raid,  Ooardian  ad  Litem.  Upon  applica- 
tion to  tbe  court,  William  L.  Reld,  Esq.,  Is 
appointed  guardian  ad  litem  and  procbeln 
ami  to  tbe  Infant  defendants,  and  his  an- 
swer to  this  complaint  allowed  and  adopt- 
ed as  the  answer  ofsald  infant  defendants. 
And  thereupon,  upon  tbe  pleadings  and 
testimony  in  said  action,  it  is  ordered,  ad- 
judged, and  decreed  by  the  courtthat  there 
was  a  contract  of  sale  and  for  the  con- 
veyance of  tbe  land  named  In  the  pleadings 
from  Mordecai  Morris  to  the  plain  tiff  before 
tbat  day;  and  tbat  said  conveyance  was 
aetnally  exeeated  as  earty  as  tbe  28th  day 
of  Jannary,  A.  D.  1868,  conveying  the  said 
lands  named  In  the  pleadings  in  fee  to  the 
v.l2s.E.no.2— € 


said  plaintiff,  for  tbe  consideration, 
amongst  others,  of  tbe  sum  of  twenty- 
eight  hundred  dollars;  and  that  said  deed 
is  lost.  It  is  ordeied,  adjudged,  and  de- 
creed that  the  lands  named  in  the  plead- 
ings be,  and  they  are  hereby,  declared  to 
be  vested  in  fee  in  the  plaintiff,  Mary  A. 
White,  and  that  the  defendants  do  make 
a  conveyance  of  said  lands  when  they 
come  of  age  to  tbe  plaintiff,  or  to  ber  heirs 
or  assigns.  It  is  ordered  and  adjudged 
that  this  judgment  be  enrolled  and  regis- 
tered in  Pasquotank  county,  and  tbat  the 
costs  be  paid  by  tbe  plaintiff.  C.  C.  Pool, 
Judge  Superior  Court. "  This  decree  was 
enrolled,  and  also  regrlstered  in  tbe  oflSce 
of  register  of  deeds  for  the  county.  From 
the  evidence  furnished  by  tbe  record  in  tlie 
cause  and  affidavits,  (not  necessary  to 
be  set  out  in  determining  the  questions  be- 
fore this  court,)  tbe  court  finds  the  fullo>%- 
ing  facts:  That  no  summons  or  notice 
was  served  on  either  of  these  defendants, 
or  upon  any  guardian  ad  litem ;  that  both 
of  tbe  defendants,  at  the  time  of  said  Judg- 
ment, were  Infants,  under  14  years  of  age, 
and  had  no  generalurtestimony  guardian; 
tbat  the  date,— March  26.1871— indorsed  on 
back  of  Buinnions  by  B.  F.  Willey,  sheriff 
of  Gates  county,  was  Sunday;  that  sum- 
mons was  issued  April  19, 1871;  tbatW.L. 
Reid  and  W.  F.  Martin,  attorneys  at  law. 
filed  an  answer  for,  and  in  the  name  of, 
the  defendants;  that  W.  L.  Reid  was  ai>- 
pointed  guardian  ad  Htena  for  defendante, 
and  filed  an  answer  as  such;  that  this 
was  an  action  to  set  up  a  last  deed,  al- 
leged to  bave  been  executed  to  plaintiff 
for  valuable  consideration  by  one  Morde- 
cai Morris  forland  formerly  owned  by  Mor- 
decai Morris,  Avbo  was  dead  at  tbe  Insti- 
tution of  this  action,  having  left  no  will ; 
that  the  defendants  were  tbe  only  heirs  at 
law  of  said  Mordecai  Morris ;  that  the  de- 
fendants were  25  and  27  years  old  when 
they  made  this  motion;  that  this  motion 
was  made  at  spring  term,188K;  tbat  de- 
fendants Instituted  suit  February,  1886,  to 
set  aside  this  Judgment,  but  said  suit  was 
dlsniissed  at  June  term,  1887.  Defendants 
excepted  to  tbe  finding  of  tbe  court,  of  the 
fact  that  W.  1j.  Keid  filed  an  answer  as 
guardian  ad  litem  for  the  defendantB,  up- 
on the  ground  tbat  tbere  is  no  evidence  fur 
finding  tbat  fact.  Tbere  was  no  evidence 
before  the  court  of  said  W.  L.  Reid's  ap- 
pointment as  guardian  ad  litem  for  de- 
fendants except  tbe  final  Judgment  ren- 
dered in  tbe  court,  and  no  evidence  in  re- 
gard to  said  Reld  filing  an  answer  as  said 
guardian  ad  litem,  except  what  appears 
in  said  final  Judgment,  and  defendants' affi- 
davit made  a  part  of  this  case.  There  was 
no  answer  of  W.  L.  Reid,  as  guai-dlnn  ad 
litem  of  defendants,  found  on  file  with  the 
papers  in  this  cause,  and  no  evidence  that 
It  bad  been  lost.  All  of  tbe  pleadings  in 
the  original  cause  are  hereto  attached, 
and  made  part  of  tbls  case.  Upon  the 
facts  found,  the  conrt  rendered  Judgment 
dismissing  defendants'  motion.  Defend- 
ants excepted. 

Oraody  A  Aydlett,  for  appellant.    Al- 
bertson  &  Sod,  for  appellee. 

Davis,  J.,  (after  stating  tbe  Ibeta  ns 
above.)    Was  tbe  Judgment  In  question 
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Irregnlar and  void?  Thereto  a  preHump- 
tlon  in  favor  of  the  validity  of  every  Judg- 
ment of  a  court  of  competent  jariadlctlon, 
and  in  thia  there  is  no  distinction  between 
judgments  against  adults  and  Judgments 
against  Infants,  where  the  parties  are 
properly  within  the  Jnrisdlction  of  the 
court.  Mauney  v.  Oidney,  88  N.  C.  200. 
And  while  It  is,  for  obvious  reasons,  the 
duty  of  the  courts  to  see  that  the  rights 
and  interests  of  Infants  are  guarded  and 
protected,  and,  where  they  are  without 
regular  guardians,  to  see  that  suitable 
and  flt  pei-sons  are  appointed  guardians 
nd  litem  to  protect  and  defend  them  in 
their  rights  when  litigated  before  the 
courts,  yet,  in  the  absence  of  any  charge 
that  the  court  has  been  Imposed  upon  by 
fraud  and  collaslon,  it  will  be  presumed 
that  every  court  having  Jurisdiction  of  the 
parties  and  the  subject-matter  does  what 
Is  nettessary  to  give  effect  to  Its  proceed- 
ings, and  this  presomption  in  favor  of  the 
validity  of  Judicial  proceedings  will  not 
permit  the  Judgments  of  courts  to  be  set 
aside  or  annulled.  In  the  absence  of  fraad, 
for  mere  informalities,  technlcalltlen,  or 
omissions  that  do  not  affect  their  merits 
or  defeat  the  ends  of  Justice.  Omntn  pree- 
aamuutur  rite,  esse  acta..  It  would  tend 
to  lessen  public  confidence  In  the  efficacy 
of  Judicial  proceedinscs  if  the  judgments  of 
«ourte,  after  the  lapse  of  yearn,  are  to  be 
disturbed  for  the  want  of  formal  and  tech- 
nical precision  in  the  record  of  their  pro- 
ceedings and  judgments.  It  is  for  this 
manifest  reason  of  public  policy,  as  well 
as  In  tlie  interest  of  substantial  justice, 
which  is  not  always  subserved  by  reopen- 
Ing  and  prolonging  litigation,  that  the 
courts  have  gone  very  far  In  upholding 
the  validity  of  loose  and  informal  proceed- 
ings and  Judgments,  as  in  the  case  of 
Howerton  v.  Sexton,  90  N.  C.  581,  and  sim- 
ilar cases.  Besides,  it  Is  enacted  (Code, 
S  27G)  ''that  no  Judgment  shall  be  reversed 
or  aOected  by  reason"  of  any  error  or  de- 
fect in  the  pleadings  or  proceedings  which 
shall  not  affect  the  substantial  rights  of 
the  adverse  party."  In  this  case  the  de- 
fendants insist  that  the  Judgment  was  ir- 
regular and  void,  opou  several  grounds. 
The  first  is  that  there  was  no  personal 
service  on  the  infants.  Formerly  an  infant 
was  brought  Into  court  Just  as  any  other 
defendant  was.  If  he  had  a  general  guard- 
ian, process  was  served  upon  the  (guard- 
ian ;  if  there  was  nn  general  guardian,  the 
court  acquired  Jurisdiction  by  service  of 
process  upon  the  infant,  and  appointed 
some  suitable  person — frequently  some 
officer  of  the  court —  as  guardian  ad  litem, 
who  accepted  service,  and  defended  for 
him ;  but  since  the  Code  of  Civil  Proredure 
(uectlon  217)  the  service  upon  a  minor  un- 
der the  age  of  14  years  must  be  upon  him 
personally,  and  also  his  father,  mother,  or 
guardian,  or,  if  there  be  none  in  the  state, 
then  upon  any  persod  having  the  care  and 
control  of  such  minor,  or  with  whom  he 
shall  reside,  or  in  whose  service  be  shall 
be  employed.  In  the  present  case,  process 
was  not  served  upon  the  defendants  per- 
sonally, as  was  required,  but  upon  their 
grandfather,  with  whom  they  lived.  Tbe 
failure  of  personal  service  is  cured  by  the 
act  of  1879,  (Code,  $  387,)  which  makes  valid 


the  "proceedings,  actions,  decrees,  and 
judgments,  "indvil  actions  and  special  pro- 
ceedlngs  of  the  courts,  notwithstanding 
there  has  been  no  personal  service  of  sum- 
mons in  actions  pending  against  infants, 
and  prior  to  March  14,  1S79,  unless  im- 
peached and  set  aside  for  fraud.  But  the 
defendants  say  that  the  curative  act  of 
1879  does  not  apply  to  cases  in  which  there 
has  been  no  service  of  process  upon  any 
one,  and  that  in  this  case  there  never  was 
any  valid  service  of  process  upon  anybody, 
because  it  was  served,  as  appears  by  in- 
dorsement on  the  summons,  on  the  28th 
day  of  March,  1871 ;  and  that  is  found  as 
a  fact  to  have  been  Sunday,  and  was 
therefore  void.  The  record  shows  that 
the  summons  was  issued  on  the  19th  day 
of  April,  1871,  and  executed  on  the  asth  of 
March,  1871.  This  was  impossible  in  the 
order  of  time,  and  it  is  manliest  that  there 
was  some  mistake  in  regard  to  the  dates. 
But  assuming  that  it  was  on  Sunday,  it  is 
said  in  Statev.  Blcketts,  74N.C.192.that 
"in  this  state  every  act  may  lawfully  b« 
done  on  Sunday  which  may  lawfully  be 
done  on  any  other  day,  unless  there  be 
some  act  of  the  legislature  forbidding  it  to 
be  done  on  that  day. "  Dnder  the  law, 
prior  to  the  Code,  it  was  made  illegal  to 
execute  any  civil  process  on  Sunday,  and 
all  such  process  might  be  "abated  by' 
plea,"  (Bev.  Code,  c.  81,  S  64;)  and  now. 
under  the  Code,  5  291,  no  person  can  be  ar- 
rested in  a  civil  action  on  Sunday.  But 
we  need  not  pursue  this  branch  of  the 
question,  as  there  was  an  appearance; 
and,  as  is  well  settled,  this  cared  any  pre- 
ceding irregnlarlty,  and  constituted  a 
cause  in  court,  and  placed  tbe  defendants 
in  the  same  sitoatlon  in  relation  to  it  as  U 
process  bad  been  properly  and  regularly 
served  npon  them.  Turner  v.  Douglass.  7S 
N.  C.  127.  It  gave  the  conrt  jurisdiction. 
In  Marshall  v.  Fisher.  1  Jones,  (N.  C.)  111. 
It  is  said  that  a  judgment  against  an  in- 
fant appearing  by  attorney,  though  er- 
roneous, "Is  of  full  force  and  effect  until  it 
be  reversed,"  and  the  objection,  says 
Prarson,  J.,  could  only  be  taken  advan- 
tage of  by  a  writ  of  error.  As  writs  of  er^ 
ror  are  now  abolished  in  civil  actions,  and 
app^Us  substituted  therefor,  (Code.  (  544 
et  seq.,)  It  can  now  be  only  by  an  appeal. 
See,  also.  Turner  v.  Douglass,  supra.  Tbe 
defendants  rely  upon  Stancill  v.  Gay,  92  N. 
C.  464;  Larkins  v.  Bullard,  88  N.C. 85;  and 
Perry  v.  Adams,  98  N.  C.  167,  3  S.  E.  Rep. 
729.  There  is  a  very  Clear  distinction  be- 
tween those  cases  and  this.  In  them, 
there  was  no  service  of  process  at  all  on 
anybody,  no  guardian  ad  llteat  ap- 
pointed to  protect  their  rlght8,and  no  an- 
swer by  any  one  for  them ;  and  tbe  cura- 
tive act  of  1879,  neither  by  its  letter  nur 
spirit,  was  intended  to  make  the  proceed- 
ings and  Judgments  valid  in  such  casea. 
in  Perry  v.  Adams,  the  present  chief  jus- 
tice said:  "The  object  of  thecurative  stat- 
ute is  to  cure  the  Judgment  and  proceed- 
ing, when  such  personal  service  was 
omitted,  but  it  does  not  embrace  cases 
where  no  service  was  made  upon  the  in- 
fant, or  any  other  person  In  his  behalf,  as 
the  statute  requires  to  be  done. "  In  the 
case  before  us,  there  was  service  upon  the 
grandfather  of  the  infants,  with   whom 
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tb«7  lived,  and  an  appearance  and  answer 
for  tbem. 

Tbe  defendants  say,  secondly,  that  tbere 
was  DO  evidence  before  the  conrt  to  sup- 
port the  finding  ot  (act  that  "  W.  L.  Reld 
fil«d  an  answer  as  Ruardian  ad  litem  tot 
tbe  defMidants.  or  of  bis  appointment  as 
Suardlaoatf  Utew. "  The  recitals  and  facts 
appearing;  in  tbe  record  constitute  evi- 
dence in  themselves  to  snpportthe  finding, 
and  this  objection  cannot  be  sustained. 
The  law  Is  caretal  in  protecting  tbe  rights 
of  infants,  and  when  tbey  are  brouf;ht 
within  the  Jnrlsdlction  ot  tbe  courts,  by 
proper  or  snfflclent  process,  a  cuardlan 
jid  litem  should  be  appointed  for  them,  who 
sball,  "if  tbe  caose  in  which  be  is  appoint* 
ed  be  a  etvll  action,  file  bis  auswer  to  the 
complaint  within  tbe  time  required  for 
other  defendants," and  tbe  requirements 
of  tbe  Code,  §  181 :  and  the  present  chief 
Justice  said,  in  Ward  v.  Lowndes,  96  N.  C. 
378,  2  S.  E.  Bep.  591 :  "This  statute  should 
be  strictly  observed,  but  mere  irregnlaiv 
ities  In  observing  its  provisions,  not  affect- 
ing tbe  substance  ot  Its  purpose,  do  not 
necessarily  vitiate  the  action  or  8|>«clal 
proceeding,  or  proceedings  in  them."  In 
Williamson  v.  Hartman,  92  N.  C.  239,  it  is 
said :  **  Generally  a  Judgment  will  be  set 
aside  only  when  the  irr^ularlty  has  not 
been  waived  or  cured,  and  has  been  or 
may  be  such  as  has  worked,  or  may  yet 
work,  aerious  Injury  or  prejudice  to  tbe 
fMrtycompIatningintereetedinlt."  While, 
as  baa  been  said,  tbe  courts  will  always 
be  carefal  ot  the  rights  ot  infants.  It  will 
not  set  aside  irregular  Judgments  against 
th<>m  aa  a  matter  ot  course;  and,  before 
doing  80.  it  ought  to  appear  from  the  rec- 
ord or  otherwise  that  the  infant  has  suf- 
fered some  substantial  wrong  or  injury. 
Of  coarse  It  may  be  impeached  for  fraud, 
and  will  also  be  set  aside  if  void. 

It  Is  Insisted, thirdly, that  no  issues  were 
submitted  to  the  Jury,  and  that  there  was 
no  waiver  ot  trial  by  Jury,  as  required  by 
the  Code,  and  the  Judge  had  no  right  to 
find  tbe  facts  In  the  manner  set  out,  and 
that  tbe  Judgment  rendered  was  void  tor 
this  fatal  Irregularity.  The  d^endants 
were  properly  in  conrt  by  their  guardian 
ad  litem  and  by  attorney,  and  it  was  com- 
petent for  tbem  to  waive  a  Jury  trial, 
which  afaoald  have  been  properly  and  reg- 
ularly done  in  the  mode  prescribed  by  stat- 
ute; but  if  the  Judge  proceeded  to  find  tbe 
facta,  and  tbere  was  no  objection,  neither 
before  nor  after  the  rendition  of  the  Judg- 
•nent  dnrlng  the  term,  and  without  ap- 
peal, it  must  be  taken  to  have  been  ren- 
dered by  consent  and  a  waiver,  and  tbey 
will  beeatopped.  Leach  v.RallroadCo.,65 
N.  C.  4S6;  Crump  v.  Thomas,  85  N.  C.  272; 
Stevenson  v.  Felton,  99  N.  C.  68,  5  S.  E. 
Rep.  390;  Spencer  v.  Credle,  102  N,  0.  68, 
K  8.  E.  Bep.  901:  Railroad  v.  Parker,  105  N. 
C.  246. 11  8.  £.  Bep.  828.  When  the  conrt 
has  Jurisdiction  ot  the  parties  and  of  the 
snbjeiet-matter,  and  renders  judgment  reg- 
ularly in  term,  It  will  be  assumed  after 
judgment  that  any  preceding  informality 
has  been  waived  by  consent ;  and  if  the 
judgment  Is  taken  without  objection, 
though  It  be  erroneous.  If  there  Is  no  ap- 
peal, it  will  be  too  late  to  say  that  there 
was  no  waiver.    The  court  having  Juris- 


diction ot  the  parties.  It  tbere  was  no  con- 
sent, the  proper  remedy  was  by  appeal,  as 
in  the  cases  of  Andrews  v.  Pritchett,  66  N. 
0.  887,  and  Chasteen  v.  Martin,  81  N.  C.  51. 
It  appears  from  tbe  recital  In  the  Judg- 
ment that  the  guardian  a.d  litem  adopted 
the  answer  that  bad  been  filed  for  the  de- 
fendants. This  answer,  sent  up  aa  part 
of  the  case,  is  not  a  mere  formal  answer, 
but  a  denial,  in  detail,  ot  the  allegations 
of  the  complaint,  and  sets  forth  affirma- 
tively matters  of  defense,  manifesting  an 
intelligent  interest  in  behalf  ot  the  infant 
d<stendants.  It  does  not  appear  bow  the 
defendants  suffered  any  wrong  or  injury, 
or  that  any  injustice  was  done  them ;  and 
in  tbe  absence  of  fraud,  ot  which  tbere  is 
no  allegation  or  intimation,  tbe  judgment 
must  be  presumed  to  have  been  fairly  and 
regularly  taken.  Wiseman  v.  Penland,  79 
N.  C.  197.    No  error. 


State  v.  MoDurFiK  et  aJ. 

(Supreme  Comt  cf  North  CaroUna.    Nov.  17, 
1880.) 

7OBHI0ATI0X  AND  AdULTIBT  —  FbOOV  OV  KaB- 

BIAOa — iNSTBUCTIONa — ExCXFTIONg. 

1.  On  aa  indictment  for  fornication  and  adnl- 
teiy,  the  husband  of  the /em«  defendant  is  a  com- 
petent witness  against  her  to  prove  her  marriuge 
to  Ikim.    Code,  {  S88. 

3.  The  ainfle  state  helBg  pcesmaed  to  eziat  till 
the  contrary  la  shown,  we  pnaeaatian  i»  not 
called  on  to  prove  the  defendants  aieaotrnwried. 
Snch  marriage  being  peculiarly  within  the  knowl- 
edge ot  the  defendants,  the  burden  is  on  them  to 
show  it. 

8.  It  is  not  error  to  refuse  a  prayer  for  instmo- 
tlons,  however  correct,  when  there  is  no  evidence 
to  support  It. 

4.  An  ezoeptlon  "to  the  ohaige  as  <ivea"  is 
too  general. 

OuUabu*  by  the  Court.) 

This  was  an  indictment  for  fornication 
and  adultery  tried  before  Obaves,  J.,  and 
a  Jury  at  October  terra,  1890,  of  Moore  su- 
perior court.  It  was  in  evidence  that  in 
the  spring  of  1889  the  defendants  lived  to- 
gether in  a  small  house  containing  one 
room  near  west  end  of  Moore  county; 
that  tbe  witness  boarded  with  tbem  two 
weeks  during  that  spring;  that  they  slept 
together  on  a  bunk,  and  witness  saw  tbem 
In  tbe  bunk  together  tour  different  times 
during  the  two  weeks;  that  he  did  not 
eat  with  tbem,  but  slept  in  the  same 
bouse;  tbat  tbe  next  time  he  saw  tbem 
together  was  at  a  church  in  Richmond 
county,  in  August,  1889,  when  the  male 
defendant  asked  witness  to  go  home  with 
him,  which  witness  did,  and  stayed  one 
night;  that  defendants  were  together  that 
night,  (the  house  iiad  but  one  room;) 
tbat  tbe  defendants  were  not  married  as 
he  knew.  Another  witness,  one  Hackney, 
testified  without  objection  that  he  and 
female  defendant  were  lawfully  married  20 
years  ago,  and  bad  never  been  divorced. 
The  defendants  introduced  no  evidence, 
but  asked  the  court  to  instruct  the  Jury 
(1)  that  the  jury  cannot  convict  the  de- 
fendants upon  any  evidence  of  their  living 
together  in  Richmond  county,  and  this 
evidence  is  merely  admissible  for  tbe  par- 
pose  ot  corroborating  the  evidence  ot  the 
substantive  oBense  alleged  to  have  been 


Digitized  by 


Google 


84 


SOUTHEASTEBN  ItEPOBTEB,  Vol.  12. 


(N.  a 


comniittecl  in  Moore  county ;  (2)  that  the 
burdento  upou  the  state  to  satisfy  thejury 
beyond  a  reaMonable  donbt  that  the  de- 
fendants were  not  married,  and,  If  the 
Btate  has  failed  to  satisty  the  ]ary  beyond 
a  reasonable  donbt  upon  this  point,  the 
Jury  shonld  return  a  verdict  of  not  gnllty. 
The  court  refused  to  give  the  instructlonB 
asked,  and  defendants  excepted.  The 
court  charsed  the  Jury,  «mung  other 
things,  that  the  burden  of  proving  defend- 
ants nvt  married  was  nut  on  the  state, 
but,  being  a  matter  peculiarly  within  the 
knowledge  ut  defendants,  it  devolved  up- 
on tbera  to  show  that  they  were  mar- 
ried. The  court  further  Instructed  thejury 
that  if  they  found  that  the  female  defend- 
ant habitually  surrendered  herself  to  the 
gratlflcationof  the  maledefendant  for  two 
weeks  that  would  be  sufficient  to  consti- 
tute the  offense  of  fornication  and  adul- 
tery. The  defendants  excepted  to  the 
charge  as  given.  Verdict  sf  guilty.  Judg- 
ment, and  Appeal  by  defendants. 

Doagtaaa  A  iS'/iaw,  for  appellants.    The 
Attorney  General,  for  the  State. 

Clark,  3.,  {otter  stating  the  theta  aa 
above.)  It  is  said  In  McKinnon  v.  Mor- 
rison, 104  N.  C.  354.  10  S.  E.  Bep.  613,  af- 
firming prior  authorities  cited,  that  "an 
unpointed  broadside  challenge  to  the 
charge  as  given "  is  too  indefinite  to  be 
cunsidered,  and  that  "the  law  la  well  set- 
tled in  this  respect. "  That  case  has  been 
several  times  since  cited  and  approved. 
The  first  prayer  for  instructions  is  legally 
correct.  The  state  having  given  evidence 
of  an  ottepse  committed  in  Moore  county, 
qny  evidence  tending  to  show  fornication 
and  adaltery  between  the  parties  prior  to 
the  bar  of  the  statute  of  limitations  or  In 
another  county  would  be  merely  corrob- 
orative. i$tate  V.  Quest,  100  N.  C.  410,  6 
8.  B.  Rep.  253.  But  it  was'  not  error  to 
refuse  a  charge,  however  correct  in  law, 
which  there  was  no  evidence  to  support. 
Sta'ton  v.  Mullis,  92  N.  C.  623;  Leak  v. 
Covington,  ft)  N.  C.  569,  6  S.  E.  Bep.  241. 
There  was  no  evidence  of  the  defendants 
"living  together  in  Richmond  county." 
The  house  to  which  the  witness  was  invit- 
ed In  August,  1889,  is  not  stated  to  have 
been  in  Richmond  county.  No  inference 
is  t9  be  drawn  that  it  was  so  located,  for 
the  presumption  is  that  the  charge  was 
corrrect;  but,  indeed,  if  any  Inference  is  to 
be  drawn,  it  is  that  the  house  was  in 
Moore.  The  evidence  is  that  the  defend- 
ants were  living  in  a  one-room  house  on 
the  western  edge  of  Moore,  in  the  spring 
of  1889,  and  there  being  no  evidence  of  a  re- 
moval when  the  male  defendant  invited 
witness  home  to  the  one-room  house  In 
August,  it  not  being  stated  where  the 
bouse  was,  there  is  no  presumption  that  it 
was  not  the  same  house.  The  fact  that 
d^endants  were  at  a  church  In  Richmond 
county  when  such  invitation  was  g^iven 
does  not  supply  the  lack  of  evidence  on 
the  point,  for  we  know  iudicially  that 
Richmond  county  lies  partly  on  the  west- 
em  edge  of  Moore.  We  concur  with  his 
honor  in  the  instruction  given  in  lieu  of 
the  second  prayer  for  instruction.  Whether 
defendants  were  married  or  not  was  a 
matter  peculiarly  within  their  knowledge. 


If  married,  they  could  have  easily  have 
shown  that  fact,  and  at  once  have  put  an 
end  to  the  proceeding.  They  were  them- 
selves competent  witnesses.  To  call  upon 
the  state  tu  prove  a  negative  of  this  char- 
acter would  Tirtnaily  repeal  the  statute. 
Parties  might  come  to  this  state  from 
other  states  or  foreign  countries,  or  in- 
deed from  distant  counties  in  this  state. 
The  statecoQld  not  possibly  prove  in  many 
cases  that  the  parties  had  at  no  time  and 
in  no  place  ever  been  married.  This  con- 
struction would  license  concubinage.  On 
the  other  hand,  it  is  no  hu^shlp  on  the 
defendants  when  so  charged  with  a  scan- 
dalous offense  to  prove  that  tbey  live  in 
honorable  wedlock.  A  similar  rale,  and 
for  the  same  reason,  prevails  in  indict- 
ments for  retailing  without  license.  If  the 
retailing  is  shown,  the  burden  Is  nn  the 
defendant  to  show  that  he  has  license  so 
to  do.  State  v.  Morrison,  8  Dev.  299; 
State  ▼.  Bm«iry.  98  N,  C.  668, 8  S.  E.  Bep. 
686;  State  v.  Sorrell,  96  N.  C.  788, 4  8.  E. 
Rep.  630. 

"The  state  need  not  prove  that  the  de- 
fendants are  unmarried.  It  wiU  be  pre* 
snmed  such  is  the  case  till  defendantM  offer 

g roof  to  the  contrary."  8  Amer.  &  Eng. 
Inc. Law, 608;  BIsh. St. Crimes, S 698.  Two 
other  reasons  are  also  to  be  given  for  thlM 
rule  as  to  this  offense.  "The  single  state 
is  the  natural,  and  during  early  life  the 
only  possible,  one ;  nor  is  there  any  period 
at  which  it  Is  necessarily  terminated  or 
merged  in  marriage.  In  the  almence, 
therefore,  of  testimony  tending  to  the  con- 
trary, lAe  presumption  is  that  the  celibacy 
which  exists  in  youth  continues.  There- 
fore, until  drawn  In  question,  no  affirma- 
tive testimony  on  this  point  was  required 
from  the  prosecution.  ^  Gaunt  v.  State, 
60  N.  J.  Law,  491,  14  Atl.  Bep.  600,  (lx&S;> 
People  V.  Col  ton,  2  Utah,  467.  And  again » 
while  the  burden  is  on  the  state  to  prove 
the  rea  /reatw  of  the  offense,  marriage  or 
non-marriage  is  no  part  thereof.  It  is  a 
stataavrhiKb  exists  prior  to  such  acts,  and 
Independently  of  them.  The  single  state, 
existing  first.  In  the  absence  of  evidenca  is 
presumed  to  continue,  and,  if  it  has  been 
changed  to  the  marriage  state  betwtsen 
the  defendants,  it  is  a  matter  peculiarly 
within  their  knowledge,  and  there  la  no 
good  reason  to  call  on  the  state  to  prove 
a  negative.  In  civil  cases,  the  party  who 
claims  property  ur  legitimacy  under 
and  by  virtue  of  a  marriage  is  caUed  upon 
to  prove  it.  The  objection  is  urged  that 
the  adoption  of  the  same  rule  in  criminal 
cases  would  enable  grand  Juries  to  indict 
any  married  couple  in  the  state.  This  is 
to  presume  that  grand  Juries  and  solici torn 
are  corrupt  or  actuated  by  malice.  In 
practice  it  will  be  found,  as  has  been  the 
experience  In  regard  to  retailing  without 
license,  that  those  who  are  dealing  leglti- 
matdybave  no  motive  for  concealment, 
and  grand  Juries  and  solicitors  will  respect 
the  limitations  of  their  du  ty.  Indictments 
will  not  be  found  except  in  those  cases  In 
which  an  investigation  isdemanded  by  the 
surrounding  cireomstances,  and  in  those 
very  rare  cases  in  which  it  will  be  found 
that  the  indicted  parties  were  In  tact 
married,  it  is  better  that  they  should 
show  their  atataa  as  married  people,  a 
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fact  which  is  best  kno^vn  to  themselTeB, 
than  that  jantlce  Hbould  fall  In  nnmberless 
casett  by  the  state  being  burdened,  not 
with  proving  the  res  geaUe  of  the  offense, 
but  witb  tracing  the  previous  lives  of  the 
parties  to  show  non-marriage,  which 
wonld  often  be  utterly  impracticable.  The 
experience  of  the  lower  courts  is  that  the 
marriage  nf  the  defendants  is  in  fact  never 
relied  on,  but  the  defense  is  that  the  par- 
ties do  not  cohabit,  the  burden  of  proving 
which  lies  upon  the  state. 

The  defendants  except  here  for  the  first 
time  to  the  evidence  of  the  witness  who 
testifled  that  he  was  the  husband  of  the 
feme  defendant,  and  rply  upon  State  v. 
Ballard.  7»  N.  C.  627,  which  holds  that, 
while  an  exception  to  evidence  is  waiv)Bd 
if  not  taicen  at  the  time,  yet,  in  -crim- 
inal cases,  if  evidence  rendered  Incom- 
petent by  statute  is  admitted  without  ob- 
jection, the  admission  may  still  be  as- 
signed as  error.  It  is  not  necessary  that 
we  call  in  question  this  rule,  tot,  if  wo 
8bould  concede  its  correctness,  it  has  no 
bearing.  The  evidence  If  objected  to  in 
apt  time  would  have  been  properly  ad- 
mitted. Code.  S  688,  makes  the  husband 
or  wife  insompetent  and  not  compellable 
'to  give  evidence  for  or  against  the  other. 
In  any  action  or  proceeding  on  account  of 
adultery,  (except  to  prove  the  fact  of  mar- 
riage.) "  Indeed,  the  fact  of  the  marriage 
is  not  within  the  reason  of  the  rule  of  pub- 
lic policy  which  makes  the  husband  or 
wife  incompetent  to  prove  any  transac- 
tions after  marriage.  In  its  nature,  mar- 
riage Is  intended  to  be  not  confidential, 
but  pnblic  and  notoiious.    No  error. 

Shepherd,  J.,  dabftante. 


OnX^RUT   V.  MlODLETON.' 

iSupreme  Court  of  North  Carolina.    Oct  S7, 
188U.) 

Bfxonnirv— Bvn>BHCB— fLKiAiK*. 

1.  Althongli  the  srant  from  th6  sUte  in  the 
^min  of  title  under  waich  platatiS  in  ejectment 
eUims  is  void,  yet,  where  defendant  has  sbown 
title  oat  of  the  state  bv  a  valid  grant,  plaintiff 
may  show  title  in  himselt  by  evidence  of  posses- 
sion under  color  of  title. 

8.  la  cdectment,  a  general  denial  in  the  an- 
swerof  plaintiff's  allegations  of  title  and  right  to 
possession  is  egnivalent  to  a  confession  of  ouster. 

This  was  enaction  to  recover  land,  tried 
by  Byncu.  J.,  at  the  February  term,  1X90, 
nf  the  superior  court  of  Blchraond  county. 
The  plaintiff  Introduced :  ( I)  A  grant  from 
the  state  to  Duncan  Mc^ariand,  dated 
I3th  January,  1S47,  on  an  entry  dated 
July  4.  liWl.  (2)  A  deed  from  John  Mc- 
Kay to  J.  B.  Buchanan,  dated  September 
So,  1863.  (3)  A  mortgage  from  Buchanan 
tu  Lilly  Bros.,  date<l  April  20,  1875.  (4) 
A  decree  for  the  sale  of  mortgage'd  land  at 
spring  term,  1880,  of  the  superior  court  of 
Itiehmond  county.  (5)  A  sale  by  a  com- 
■nistfioner,  J.  D.  Shaw,  appointed  to  sell 
to  E.  Lilly,  and  a  decree  conflnuing  the 
eale  at  fall  term,  1880.  (6)  A  deed  from 
Shaw,  commlaaloner,  to  £.  Lilly,  April  26, 
I>^1.  (7)  A  deed  from  E.  Lilly  to  plain- 
tiff. May  2,  1881.  It  was  admitted  that 
the  grant  to  McFarland  and  the  deeds 
and  mortgages  above  set  out  covered  the 
Jiirus  in  quo,  and  that  the  proceedings  for 


'Bebeoring  granted. 


the  foreclosure  of  the  Lilly  Bros,  mort- 
gage were  all  regular. .  Plaintifr  then  in- 
troduced as  a  witness  Ed. Buchanan,  who 
testified:  He  was  a  brother  of  J.  B. 
Buchanan,  who  purchased  the  land  from 
John  McKay;  that  he  knew  the  disputed 
land ;  that  J.  B.  Buchanan  went  into  pos- 
session of  it  in  1863,  cleai-ed  a  part  of  it, 
got  fire-wood  on  a  part  of  it,  and  contin- 
ued in  possession,  clearing  and  cultivating, 
until  he  died  in  1882;  that  he  cleared  in  all 
at  diflerent  times,  and  was  cultivating  12 
or  15  acres ;  that  he  rented  it  the  last  year 
he  lived  there  from  Lilly  Bros,  as  he  under- 
stood. Upon  cross-examination  testifled: 
Buchanan  went  in  possession  as  far  back 
as  he  could  recollect, about  1863;  that  wit- 
nens  was  bom  in  1856;  that  he  cut  fire- 
wood on  it  every  year,  as  he  needed  it. 
That  he  did  not  live  on  the  land,  but  about 
100  yards  from  the  line,  and  sometimes 
got  fire-wood  on  the  land  be  lived  on.  It 
was  admitted  that  the  loeva  In  quo  was 
100  acres.  Plaintiff  testified  in  his  own 
behalf  that  he  found  J.  B.  Buchanan  in 
possession  when  he  purchased  from  Lilly, 
and  that  be  rented  to  him  until  be  died. 
That  for  the  year  1881,  he  was  to  pay  to 
plaintiff  Z'MO  rent. 

The  defendant  claimed  title  under  the 
grant  to  McFarland,  introduced  by  the 
plalutilf,  and,  for  the  purpose  of  connect- 
ing himself  with  that  grant.  Introduced: 
(1)  The  record  of  a  petition  for  partition 
between  Duncan  McFarland  and  bthera 
against  William  Cooper  McFarland  and 
others,  who  were  the  heirs  at  law  of  Dun- 
can McFarland,  the  grantee.  This  record 
showed  the  petition  to  have  been  filed  at 
July  term,  1847,  of  the  court  of  pleas  and 
quarter  sessions  of  Richmond  county,  and 
the  decree  ordering  partition;  the  ap- 
pointment of  commissioners,  and  the  re- 
port, and  the  confirmation  of  the  report,  of 
the  commissioners,  at  July  term,  1849; 
the  registration  of  the  report,  etc.,— all  of 
which  is  admitted  to  be  regular,  and  it  is 
admitted  that  In  the  land  assigned  Tryon 
McFarland  in  severalty  is  located  the 
"locaain  quo."  (2)  A  petition  for  parti- 
tion between  John  O.  Pearson  and  wife 
and  Duncan  McFarland,  as  heirs  at  law 
of  Tryon  McFarland,  which  record  is  ad- 
mitted to  be  regular,  and  which  seta  apart 
to  John  O.  Pearson  and  his.  son,  Tryon, 
the  portion  of  land  which  covers  the 
"locus in  quo;"  the  decree  being  granted 
at  April  term,  1852.  of  the  court  of 
pleas  and  quarter  sessions  of  Bich- 
mond  county.  1 1  was  admitted  that  Pear- 
son married  Mary  Little  McFarland.  a 
daughter  of  Tryon  McFarland,  who  died 
before  the  decree  of  partition  at  April 
term,  1852,  and  had  by  her  one  son,  Tryon 
Pearson,  who  died  in  February,  1872.  (8) 
A  deed  from  Buchanan,  sheriff  of  Rich- 
mond county,  to  Duncan  McCall,  dated 
Jaiiuary  17, 1854,  conveying  to  him  the  in 
terest  of  J.O.Pearson  in  the  land  assigned 
to  him  and  bia  son,  Tryon  Pearson ;  it  be- 
ing admitted  that  the  interest  of  John  G. 
Pearson  was  that  of  a  life-estate  as  tenant 
by  the  curtesy.  (4)  A  deed  from  Duncan 
McCall  to  Ferdinand  McLeod,  dated  Sep- 
tember 24, 1867,  conveying  to  him  the  life- 
estate  of  J.  Q.  Peanion  in  the  land  pur- 
chased by  him  at  the  execution  sale  by 
Buchanan,  sheriff.    (5)  A  deed  from  John 
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O.  P«anoB  to  Addison  Stevens,  dated 
April  17, 1876,  conveying  to  him  a  fee-sim- 
ple In  the  land  aet  apart  to  htm  and  his 
son,  Tryon  Pearson,  in  the  partition  pro- 
ceedings. It  was  admitted  that  Tryon 
Pearson,  the  son  of  John  O.  Pearson,  died 
unmarried,  and  witboat  brothers  or  sin- 
ters, and  that  bis  father,  John  G.  Pearson, 
Inherited  from  him.  (6)  A  deed  from  A.H. 
Stevens  and  wife  to  Mary  A.  McCall.  dated 
7th  January,  1878,  which  conveyed  the 
land  purchased  from  Pearson  by  Stevens. 
(7)  A  deed  from  A.  D.  McCall  and  wife, 
Mary  A.  McCall,  to  defendant,  dated  Plst 
March,  1879,  conveying  to  blm  the  same 
land.  Defendant  next  introduced  a  grant 
to  Duncan  McLanrln,  dated  March  31, 
1842,  on  an  entry  made  In  1841,  which  it 
was  admitted  covered  the  "locus  in  quo; " 
next,  a  deed  from  Duncan  McLaurin  to 
Ferdinand  McLeod,  (admitted  to  be  the 
same  Ferdinand  McLieod  to  whom  Dun> 
can  McCall  conveyed  on  September  24, 
1857:)  next,  a  deed  from  Ferdinand  Mc- 
Leod to  John  li.  Falriey,  dated  Ittth  April, 
1868;  next  letters  of  administration  </e 
bonia  nonon  theestate  of  John  L.  Fairley, 
granted  to  defendant  on  7th  day  of 
May,  1878;  next,  the  record  of  the  appli- 
cation of  the  ddlendant  as  administrator 
d.  b.  B.,  to  sell  land  for  assets,  decree  of 
sale,  and  order  of  confirmation,— all  ad- 
mitted to  be  regular,  the  aammnns  being 
issued  July  10,  1878;  next,  a  deed  from 
defendant  as  administrator  d.  b.  a.  of 
John  L.  Falriey  to  William  H.  McLaurin, 
dated  17th  March,  1879;  then  a  deed  from 
William  H.  McLaurin  to  defendant,  dated 
18tb  March,  1879.  It  is  admitted  all  these 
deeds  cover  the  "/ooos  in  quo. " 

For  tbe  purpose  of  this  appeal.  It  was 
admitted  that  the  estate  of  John  L.  Fair- 
ley  descended  to  five  children,  three  of 
whoHeclalms  to  the  land  arenot  barred  by 
the  statnte  of  limitations,  and  two  of 
whose  claims  are  barred  by  the  statute. 
Robert  Leak,  a  witness  for  the  defendant, 
testified  that  he  had  a  conversation  with 
John  B.  Buchanan  in  1874  or  1875  about 
the  land  In  dispute;  that  Buchanan  told 
witness  he  wanted  him  to  cut  all  the 
largest  timber  he  could,  as  he  (Buchanan) 
did  not  know  how  long  be  would  own  It. 
There  was  evidence  tending  to  show  that 
John  G.  Pearson  died  during  the  pending 
of  this  action.  The  defendant  then  intro- 
duced the  following  entries  from  the  min- 
ute docket  of  the  court  of  pleas  and  quar- 
ter sessions  of  Richmond  county:  "Minute 
docket,  April  term,  1852.  John  G.  Pearson 
et  al.  vs.  D.  B.  McFarland  et  al.  This 
cause  coming  on  to  be  heard  on  the  peti- 
tion, answers,  exhibits,  and  report  of  tbe 
commissioners,  it  is  considered  by  the 
court  that  tbe  parties  are  tenants  In  com- 
mon, as  set  forth  in  the  said  petition,  and 
entitled  to  partition,  so  that  each  may 
bold  his  own  in  severalty;  and,  it  appear- 
ing to  tbe  satisfaction  of  tbe  court  that 
gartltion  of  the  said  land  has  been  made 
I  manner  and  form  as  the  lawrequires.  It 
Is  therefore  adjudged  by  the  court  that  the 
proceedings  and  appropriations  in  this 
case  made  and  had  be  in  all  respects  con- 
firmed, and  that  the  appropriations  with 
tbhi  decree  be  certlHed  by  tbe  clerk,  and 
enrolled   in   bis  office,  and  registered  in 


the  office  of  said  county,  as  evidence  of  tbe 
return  and  appropriations  being  binding 
and  valid  in  and  among  the  said  parties 
forever,  and  that  the  cost  of  said  proceed- 
ing be  paid  by  all  equally.  And  It  Is  fur- 
ther adjudged  by  the  court,  Duncan  B.  Mc- 
Finland,  to  whom  is  appropriated  lot  No. 
1,  (tbe  more  valuable,)  pay  to  John  C. 
Onliy  and  wife,  to  whom  tbe  less  valuable 
lot.  No.  2,  was  appropriated,  the  sum  of 
one  hundred  and  seventy-two  dollars  and 
fifty  cents.  Jndgmentaocordlngly."  Tbis 
was  introduced  for  tbe  purpose  of  showing 
a  Judgment  against  John  G.  Pearson,  un- 
der which  defendant  claims  the  land  of 
said  Pearson  was  sold  by  the  sheriff. 

The  plaintiff  then  Introduced  the  follow- 
ing entrteo  from  the  minute  docket  of  court 
of  pleas  and  quarter  session  of  Richmond 
county  at  January  term,  1854:  "January 
term,  1864.  Minute  docket,  state  of  North 
Carolina.  At  a  court  of  pleas  and  quarter 
session  begun  and  held  for  Richmond 
county  at  the  court-house  in  Rockingham 
on  the  16tfa  day  of  January,  bring  the 
third  Monday  of  said  month  In  the  year  of 
our  Lord  one  tiionsand  eight  hundnd  and 
flfty-four,  and  In  the  79th  year  of  American 
Independence;  tbe  following  ]nstloes  being 
presentand  presiding,  to-wit:  W.F.Leak. 
Groroe  NoRTBAif,  and  Eluha  I.  Long. 
Minutes,  Thursday,  January  17th,  1854. 
John  G.  Pearson  et  al.  vs.  Duncan  B.  Mc- 
Farland et  al.,  or  tbe  Clerk's  Office  vs. 
John  O.  Pearson  and  Son.  In  this  cause 
John  O.  Pearson  and  son.  by  their  attor- 
ney, come  into  open  court,  and  move  the 
court  to  set  aside  the  execution,  or  that  r. 
e.  execution  issued  against  him  in  this 
case,  returnable  to  the  present  term  of  this 
court,  for  the  reason  that  said  execution 
is  not  sustained  by  any  Judgment,  which 
motion  Is  sustained  by  the  court ;  and  it 
is  ordered  that  tbe  execution  be  set  aside 
for  the  reason  aforesaid.  Whereupon  said 
Pearson  and  son  pay  the  sheriff  the 
amount  due  on  said  execution  or  v.  e.  ex- 
ecution." Also  the  following  entries  at 
July  term.  1868.  It  was  admitted  that  the 
minute  docket  of  said  court  for  the  Octo- 
ber term,  1853,  did  not  show  any  record  of 
an  order  to  issue  an  execution  returnable 
to  January  term,  18.H,  of  the  court.  Tbe 
defendant  was  then  permitted  by  the  court 
to  offer  the  following  execution,  with  all 
the  indorsements,  and  inspection  of  the 
execution  shows  that  tbe  return  of  the 
sheriff  is  erased  on  sp.Id  execution : 

"State  of  North  Carolina.  To  the  sher- 
iff of  Richmond  county,  greeting:  Where- 
as, we,  by  our  writ  Sert  ftuslaa  to  you  di- 
rected, did  command  you  that,  of  tbe 
goods  and  chattels,  lands  and  tenements, 
of  John  Q.  Pearson  and  son,  Tryon  Peap- 
son,  you  .should  cause  to  be  made  the  sum 
of  ten  dollars  and  fifty-eight  cents,  ad- 
Judged  for  cost  in  tbe  suit  of  J.  O.  PearKon 
et  al.  vs.  D.  B.  McFarland  et  al.,  (petition 
for  partition  of  land,)  and  that  you  should 
have  the  said  moneys,  besides  your  fees, 
before  our  said  court  at  Rockingham,  afore- 
said, on  the  third  Monday  in  July  next, 
then  and  there  to  renderthe  said  court  the 
debt,  costs,  and  charges  aforesaid,  at 
which  time  and  place  yon  returned  that 
you  bad  levied  tbe  said  writ  on  the  follow- 
Ing  property,  vis.,  Levied  the  within  exe- 
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cation  on  six  bnndred  and  flfty-tbree  acres 
of  land  lying  on  the  east  side  of  Htage 
road  leading  from  Fayettevtlle  toCberaw, 
and  Joining  tbe  lands  of  Ferdinand  Mc- 
Leod  and  others,  July  12th,  1858, — we  cnna- 
mand  yon  to  expose  to  pabilc  sale  the  prop- 
erty aforesaid ;  that  yon  cause  to  be  made 
tliesam  of  eleven  dollars  andserenty-three 
cents;  and  have  yoo  the  said  moneys,  be- 
sides yoor  fees  for  this  service,  before  oar 
said  coart  at  Rocltingbam  aforesaid,  on 
Che  third  Monday  In  January  next,  then 
and  there  to  render  to  the  said  court  the 
costs  and  charges  aforesaid.  We  also 
command  you  that  of  the  goods  and  chat- 
tels, lands  and  tenements,  of  the  said 
John  G.  Pearson,  yon  cause  to  be  made 
such  residue  of  the  aforesaid  debt,  dam- 
ages, interest,  and  costs  as  shall  remain 
unpaid,  and  have  that  money,  and  every 
part  and  parcel  thereof,  at  the  day  and 
place  aforesaid,  to  render  unto  the  said 

his   debt,  damages,  interest,  and 

costs.  Herein  fall  not,  and  have  you  then 
and  there  this  writ.  Witness,  Charles  C. 
Terry,  clerk  of  our  said  court,  at  Rock- 
ingham, the  third  Monday  in  October,  A. 
D.  1863,  and  in  tbe  seventy-ninth  year  of 
American  independence.  C.  C.  Tbbry,  C. 
C.  G.  Issuedaothday  of  December,  1868." 
Indorsements  on  execatlon : 
"bili.  or  COST. 

Clerk,  docketing  petition,  one  dollar. $  1  00 

**      5  copy  sheets  petition,  ten  cents  each         SO 

<■      1  eertlflcate,  twenty  cents. 20 

**      B  copy  sheets  amended  petition,  ten 

centseadi. 3  26 

■  S  orders,  twenty  cents  eaob. 40 

"      4oontinuaDces,  thirty  cents  each....     120 
■■      Entering  decree 7B 

■  Recording  report  sixty  cents 60 

■  Register's  fees  sixty  cents 60 

Sheriff  Buchanan,  sammonlng  three  sets, 

sixteen  commisBloners,  thir^oents  each..  4  80 
SarvsTor  John  L.  Fairley,  ticket,  twelve 

dollars. 12  00 

Ststetaz 1  00 

Atty.  Banks'  fee,  fonr  dollars 4  00 

Clerk's  two  fi.  fas.,  thirty-five  cents  each...        70 

•80  GO 
Deduct  two-thirds. 90  82 

•10  38 
Sheriff  Buchanan,  levy,  (40  ots.,)  forty  cents  40 
Clerk,  one >!./<*•  aodvendi.,  thirty-five  cents 

each 70 

Clert^  l(X  C.  Terry,)  this  vendt.,  tliirty-flve 

cents. 86 

•1178 
lOB 

•12  78 

'January  16, 1S64.  I  did  this  day,  after 
due  advertisement  according  to  lavr,  put 
up  at  pnblic  sale,  at  tbe  conrt-hoose  la 
Rockingham,  the  within-described  lands, 
at  which  time  and  place  Duncan  McCall 
became  tbe  last  and  highest  bidder  at  the 
sum  uf  twenty-three  dollars,  of  which  sum 
pay  tbe  cost  in  this  case,  twelve  dollars 
and  forty-eight  cents.  The  balance  applied 
to  the  tax  on  tbe  said  lands.  William 
Bc(aAMAN,  Sheriff. " 

"Ex.  do.,  page  IIH.  No.  6.  Office  vs. 
John  Q.  Pearson.  Vendi.  to  January 
term,  1864.  This  execution  set  aside  by 
order  of  the  court,  and  the  balance  of 
cost  due  thereon  has  been  paid  by  Ferdi- 


nand McLeod,  agent  of  J.  O.  Pearson  and 
son.    William  BucHA.vAN,  Sheriff." 

Flalntitt  asked  the  following  special  in- 
structions: (1)  That  tbe  deed  from  Buch- 
anan, sheriff,  to  Duncan  McCall  did  not 
convey  title.  (2)  That  11  the  jury  believe 
that  the  plaintiff,  and  those  under  whom 
he  claims,  have  been  in  the  adverse  pos- 
session of  the  land  in  dispute,  under  color 
of  title,  cultivating  the  same,  continuous- 
ly getting  wood  from  it,  from  year  to 
year,  from  the  1st  of  January,  1870,  to  the 
commencement  of  this  action,  plaintiff 
would  be  entitled  to  recover.  (3)  That  if 
the  Jury  are  satisfied  that  Tryon  Pearson, 
son  of  John  Q.  Pearson,  died  In  February, 
1872,  then  tbe  whole  estate  would  be  in 
John  O.  Pearson,  and  the  statute  of  limita- 
tion would  run  against  him,  and  those 
claiming  under  him,  from  that  date.  (4) 
That  if  the  jury  believes  that  the  plaintiff, 
and  those  under  whom  he  claims,  bad  the 
continuous  and  adverse  possession  of  the 
landsdescribed  In  thecomplaint  from  Jan- 
uary 1,  1870,  to  1882,  and  that  theland  was 
granted  to  Duncan  McLaurin,the  plaintiff 
is  entitled  to  recover  the  estate  which  de- 
scended to  Angus  Fairley  and  Mrs.  Mcln- 
tyre,  they  not  being  under  disability.  (6) 
That  if  the  Jury  believes  that  the  plaintiff. 
and  those  under  whom  he  claims,  have 
been  in  the  continuous  and  adverse  pos- 
session of  the  land  from  January  1, 1870, 
to  1882,  and  that  the  land  was  granted  to 
Duncan  McLaurin,  then  the  plalntiflt 
would  be  entitled  to  recover  that  portion 
of  the  estate  of  Francis  Fairley  and  Eu- 
genia Ffdrley  which  descended  upon  An- 
gus Fairley  and  Mrs.  Mclntyre  at  the 
death  of  Frauds  and  Eugenia, 

The  defendant  asked  for  the  following 
special  instructions:  (1)  That,  if  the  jury 
find  that  John  G.  Pearson  died  during  the 
pendency  of  this  action,  then  the  plaintiff 
cannot  recover  the  land  in  dispute,  or  the 
possession  thereof,  and  they  will  find  the 
first  and  second  issues  in  favor  of  the  de- 
fendant; that  is,  that  the  plaintiff  is  not 
the  owner  of  theland,  and  the  defendant 
is  not  unlawfully  in  the  posseBsion  there- 
of. (2)  That,  if  John  G.  Peaninn  died  dur- 
ing the  pendency  of  this  suit,  the  plnln- 
tlff  cannot  recover  the  land  in  dispute, but 
can  recover,  at  most,  only  the  mesne  prof- 
its or  damages.  (8)  That,  if  the  jury  find 
that  the  plaintiff  and  defendant  are  ten- 
ants in  common  of  the  disputed  land,  the 
plaintiff  cannot  recover  rents  and  profits 
or  damages,  as  there  is  no  evidence  of  a  de> 
mand  on  defendant  for  the  same.  (4)  That 
upon  the  evidence,  if  believed,  the  plaintiff 
cannot  recover  more  than  as  a  tenant  in 
common  with  defendant.  (5)  That,  not 
being  more  than  a  tenant  in  common,  be 
cannot  recover  any  damages,  be  not  hav- 
ing made  any  demand  for  same  on  defend- 
ant. (6)  That  if  the  jury  find  that  D.  W. 
Middleton  qualified  as  administrator  of 
John  L.  Fairley  on  May  7, 1878,  and  John 
L.  Fairley  died  in  August,  1862,  tbe  posses- 
sion of  tbe  plaintiff,  and  those  under 
whom  he  claims,  would  not  be  adverse  to 
him  as  the  purchaser  of  this  land  at  his 
sale  for  assets.  Tbe  said  administrator 
has  one  year  after  his  qualification,  under 
section  164  of  the  Code,  within  which  to 
bring  bis  action  for  the  sale  of  the  land 
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for  «ssetB.  (7)  If  the  Jary  find  that  John 
L.  Falrley  died  !n  Auguat,  1862,  or  In  1S62. 
and  D.  W.  Mlddleton  qualified  aa  adminls- 
trator  In  1878,  the  posaesHlon  of  the  plain- 
tiff, and  those  nnder  whom  he  claimed, 
■would  not  be  adverse  to  the  creditors  of 
John  L.  Falrley,  or  to  hla  administrator, 
D.  W.  Mlddleton.  and  the  eale  of  the  ad- 
iniulBtrator  for  assets  would  pass  title  to 
the  purchaser  at  such  sale,  uotvrithstand- 
tng  suRh  possession.  (8)  That  the  recitals 
In  a  sheriff's  deed  arepri/ua  facie  evidence 
of  the  facts  recited.  (9)  That  If  there  was 
a  Judgment  for  costs  against  John  O. 
FearsoD,  or  John  G.  Pearson  and  his  son 
Tryon  Pearson,  and  execution  to  the  sher- 
iff on  same,  and  sale  thereunder,  and  a 
pnrchase  by  Duncan  McOall,  (who  was 
not  a  party  to  said  Judemeiit  or  execu- 
tion,) on  the  16th  January,  1854,  the  set- 
ting; asldeofsald  execution  on  thel7th  Jan- 
uary, 1854,  could  not  affect  the  title  of  Mc- 
Call.  (10)  That  said  action  of  the  court 
could  not,  consequently,  affect  the  title  of 
those  claiming  under  McC.'all ;  that  theset- 
ting  aside  of  the  said  execution  on  Janu- 
ary 17,  1854,  could  not  affect  McUall's  title, 
M  the  jury  believe  the  evidence.  (11)  That 
the  county  court,  by  setting  aside  the  exe- 
cution, could  not  affect  McCall's  title  as 
purchaser,  unless  he  had  notice  of  the  mo- 
tion or  proceeding  to  set  aside  execution. 
(12)  That  there  is  no  evidence  that  Dun- 
can McCall  had  notice  of  the  motion  to  set 
aside  said  execution,  or  that  be  had  his 
day  In  court  to  resist  It.  (13)  That,  if 
the  Jury  belleye  the  evidence,  there  was  a 
Judgment  of  the  court  of  pleas  and  quar- 
ter sessions  authorizing  the  said  execution 
and  sale.  (14)  That,  If  the  Jury  believe  the 
evidence,  Duncan  McCall  acquired  the  In- 
terest of  John  G.  Pearson  in  the  land  in 
dispute  nnder  said  execution  sale;  the  lo- 
cation of  the  land  being  admitted.  (16) 
That  Duncan  McCall  acquired  the  interest 
of  John  Q.  Pearson  in  the  land  in  dispute 
at  said  execution  sale.  If  the  Jury  believe 
the  evidence.  (16)  That  the  sheriff's  deed 
relates  back  to  the  day  of  the  sale  uuder 
execution,  and  that  the  purchaser  would 
acquire  the  Interest  or  estate  of  defendant 
in  execution  as  of  the  day  of  sale.  (17) 
That  the  fiction  that  the  proceedings  of  a 
court  relate  back  to  the  first  day  of  the 
term  of  the  court  will  not  be  allowed  to 
divest  a  title  acquired  under  an  execution 
sale  made  dnrine  the  first  day  of  the  term, 
provided  the  action  or  proceedings  of  the 
court  happened  after  the  execution  sale. 
(This  seventeenth  instruction  is  applicable 
only  to  the  deed  from  Buchanan,  sheriff,  to 
Duncan  McCall,  and  is  given  to  the  jury  as 
law :  but  as  immaterial  to  this  case,  un- 
der the  view  of  the  law,  the  court  holds  as 
embraced  in  the  other  Instruction  given.) 
(18)  That  the  action  and  order  of  the 
court  setting  aside  the  execntiou  in  the 
case  of  John  G.  Pearson  and  others  against 
D.  B.  McFarland  and  others  is  void  as  to 
Duncan  McCall.  the  purchaser  at  the  erecu- 
tion  sale,  as  he  had  no  notice  of  the  mo- 
tion to  set  aside  execution,  or,  rather, 
that  there  is  no  evidence  that  he  had  any 
notice.  (19)  That  the  erasure  of  the  re- 
turn of  the  sheriff  on  said  execution  In 
Bald  case  cannot  affect  the  title  of  Duncan 
McCall  acquired  under  the  execution  and 


sale.  (20)  That  the  plaintiff  cannot  re- 
cover damages  for  any  use  or  occupation 
of  the  land  by  the  defendant  after  the 
death  of  John  G.  Pearson.  (21)  That  the 
question  of  a  conflict  of  jcrants,  and  mesne 
conveyances  thereunder,  does  not  apply 
in  this  case,  because  (1)  the  plaintiff  does 
not  claim  nnder  cdther  of  said  grants ;  (2) 
the  principle  that  the  state  cannot  grant 
but  once  applies  only  when  the  two  grants 
are  those  nnder  which  the  plaintiff  claims, 
as  the  defendant  is  entitled,  in  order  to 
defeat  the  plaintiff's  recovery,  to  Rhow 
title  In  any  one,— that  is,  title  oat  of  the 
plaintiff. 

His  honor  gave  all  tbeinstractionsasked 
for  by  plaintiff,  except  the  8d,  and  bis  hon- 
or qualified  this  by  stating  to  the  Jury 
that  the  statute  of  limitation  would  not 
run  against  the  defendant  as  to  three-fifths 
of  the  interest  in  the  land,  as,  by  the  ad- 
mitted facts  in  the  case,  three  of  the  heirs 
of  John  L.  Falrley  are  not  barred.  His 
honor  refused  the  following  Instructions 
asked  for  by  defendant,  to-wit :  The  Ist. 
2d,  Sd,  6th,  6th,  7tb,  9tb.  10th,  11th,  14th, 
15tb,  18th,  19th,  and  20th ;  and  gave  the 
following,  to-wit:  8th,  12th,  IBth,  16tb. 
and  12th  and  17th  as  modified;  and  gave 
the  4tb  prayer  for  instructions  asked  by 
defendant,  except  as  to  damages  and  costs, 
and  this  part  of  the  instructions  here- 
fused.  To  each  and  every  one  of  the  in- 
structions given  by  the  court  at  there- 
quest  of  the  plaintiff  the  defendant  duly 
excepted,  and  entered  an  exception  as  to 
each  instruction  so  given,  and  the  defend- 
ant also  excepted  to  the  refusal  of  the 
court  to  g^lve  each  of  the  Instructions  re- 
quested by  him,  and  entered  an  exception 
to  the  refusal  of  the  court  to  give  said  in- 
structions as  they  were  asked.  The  de- 
fendant also  excepted  to  the  rallng  of  the 
court  modifying  bis  fourth  prayer  for  in- 
struction. Hia  honor  charged  the  Jury  as 
follows:  "(1)  The  deed  from  Buchanan, 
sheriff,  to  McCall  conveyed  no  title.  (2) 
In  no  event  is  the  plaintiff  entitled  to  re- 
cover more  than  (2-5)  two-fifths  of  the 
land  in  dispute,  as  defendant  has  shown 
that  he  has  title  to  (S-5)  three-fifths  under 
the  Falrley  deed.  (3)  The  burden  is  upon 
the  plaintiff  to  satisfy  the  Jury,  by  a  pre- 
ponderance of  the  evidence,  that  he  has  a 
good  title  against  all  the  balance  of  the 
world.  It  makes  no  difference  whether  the 
defendant  has  shown  title  in  himself  or 
not.  The  question  is,  has  the  plaintiff 
shown  a  good  title  in  hlmsRlf?  (4)  The 
deed  from  McKay  to  J.  B.  Buchanan  iscol- 
orable  title,  and  the  plaintiff  has  traced 
that  title  to  himself,  aiid  it  is  admitted  it 
covers  the  disputed  land,  and  seven  years* 
adverse  possession  under  color  of  title  will 
give  a  good  title  against  persona  not  un- 
der disability ;  but  the  burden  is  upon  the 
plaintiff  to  fully  satisfy  the  Jury,  in  thiit 
case,  that  he  has  had  adverse  posaeasion 
for  seven  years  under  claim  of  title,  and 
under  known  and  visible  boundaries.  Has 
the  plaintiff  satisfied  you  that  he,  and 
those  nnder  whom  heclalma.havehad  sev- 
en years'  adverse  possession  under  knowni 
and  visible  boundaries?  If  he  has,  be  ia 
entitled  to  recover,  and  your  answer  to 
the  1st  issue  will  be, 'Yes,  to  (2-6)  two- 
flfths.'    It  the  plaintiff  has  satisfied  you 
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that  be  baa  bad  seven  yean'  advetae  pos- 
eeeslon.  as  above  stated,  of  a  part  of  the 
land,  CDltlvatlDK  a  part,  and  getting  fire> 
wood  off  of  a  part,  in  this  case,  there  being 
tiu  evidence  of  any  poftsesaion  of  any  otb- 
4'r  part  of  the  disputed  land  by  any  other 
lieraun,  or  under  any  other  title,  the  law 
presames  his  possession  to  extend  to  the 
iioundarles  as  claimed  by  him.  The  seven- 
years'  adverse  poesession  mast  begin  Jan- 
uary 1,  1870,  and  extend  to  seven  years,  as 
the  time  from  1868  to  the  Ist  of  Jannary, 
1870,  la  not  to  be  connted  by  yon.  If  yon 
answer  the  first  Issne,  'Yes,  to  (2-6)  two- 
fifths,'  then  yon  wlU  answer  the  second  Is- 
sue. 'Yes,  to  (2-5)  two-fifths.'  If  yon  an- 
swer the  first  and  second  Issues,  'Yes,' 
then  the  plaintiff  is  entitled  to  (2-6)  two- 
flfttas  of  the  annual  rental  value,  as  you 
may  And  It,  under  the  evidence;  that  is, 
find  what  is  the  value  of  the  rent  for  one 
year,  and  the  plaintiff  is  entitled  to  two- 
fifths  of  that  sum,  and  so  Cor  every  year, 
beginning  at  the  commencement  of  the 
soit,  op  to  this  time,  and  add  these  sums 
together,  and  the  aggregate  will  be  yunr 
answer,  which  yon  will  give  in  figures." 

The  ddendant  excepted  to  the  instruc- 
tions of  the  court:  (1)  That  the  deed 
from  Buchanan,  sheriff,  conveyed  no  title 
to  Duncan  McCall.  (2)  That  the  court 
charged  the  Jury  that  the  plaintiff  conld 
recover  two-fifths  of  the  land  In  dispute. 
<3)  That  the  court  charged  that  If  the 
jury  found  the  first  issue.  "  Yes,  as  to  (2-6) 
twu-flfths, "  then  they  will  find  the  second 
lasne.  "  Yes.  as  to  (2^)  two-fifths  of  the 
land  In  dispute. "  (4)  That  if  the  Jury  an- 
swer tbe  first  and  second  Issues,  "Yes," 
then  the  plaintiff  is  entitled  to  recover 
(2-5)  two-fifths  of  the  annual  value  of  the 
land  as  you  may  find  it  under  the  evidence. 
<5)  That  his  honor  charged  the  Jury,  in 
substance,  that  plaintiff  might  recover 
two-flfths  of  the  land  in  dispute.  (6)  That 
his  honor  charged  the  Jury  that  the  plain- 
tiff luight  recover  two-flfths  of  the  rents 
and  profits,  or  damages  for  detention  in 
withholding  the  property.  (7)  Defendant 
further  excepts  in  this  case  that  bis  honor 
adjudged  that  defendant  should  be  taxed 
with  costs  in  this  action.  Defendant 
moved  for  a  new  trial  upon  tbe  foregoing 
exceptions,  and  for  Judgment  as  sta  ted  in 
the  record.  Motion  denied,  and  defendant 
excepts.  Judgment  and  appeal  by  delend- 
ant.  Notice  of  appeal  waived.  Bond  in 
sum  of  950  adjudged  suflBclent.  The  de- 
fendant excepts  to  the  proceedingn  and 
Judgment  in  this  case:  (1)  Because  his 
honor  received  Incompetent  testimony 
after  objection  by  the  defendant,  as  stated 
in  the  case.  (2)  Because  his  honor  reject- 
ed and  ruled  out  competent  testimony,  to 
which  ruling  the  defendant  duly  excepted 
as  stated  in  the  record.  (3)  Because  bis 
honor  refused  to  give  the  prayers  for  in- 
structions as  submitted  by  the  defendant, 
and  which  are  set  forth  in  the  case,  to 
which  refusal  tbe  defendant  duly  excepted. 
<4)  Because  his  honor  refused  the  defend- 
ant's prayers  for  Judgment,  and  each  of 
thena,  as  set  forth  in  tbe  record.  (5)  Be- 
cause his  honor  refused  and  denied  tbe  de- 
fendant's motion  for  a  new  trial  as  made 
and  set  forth  In  the  case  and  record.  (6) 
Because  his  honor  chai^d  the  Jury  as  set 


forth  in  the  record,  contrary  to  tbe  de- 
fendant's prayers  for  Instructions,  and 
contrary  to  law.  In  the  particulam  set 
forth  In  the  case,  and  pointed  out  by  de- 
fendant's exceptions  to  the  charge.  (7) 
That  his  honor  charged  the  Jury  that  the 
deed  ol  Buchanan,  sheriff,  to  Mc(-all  did 
not  pass  title,  as  it  was  afterwards  set 
aside  by  the  county  court.  (8)  The  defend- 
ant further  excepts  to  the  rulings  and 
charge  of  his  honor,  upon  tbe  grounds  set 
forth  in  the  case,  and  renews  each  and  ev- 
ery exception  therein  stated,  and  those 
stated  in  the  record.  (9)  That  the  court 
adjudged  that  the  defendant  should  pay 
the  costs  of  this  action,  whereas  the  court 
should  ha  ve adjudged  tbat  plaintiff  should 
pay  the  costs,  or,  at  most,  tbat  the  costs 
should  be  apportioned  according  to  the 
interests  recovered  by  tbe  parties,  respect- 
ively, and  adjudged  to  belong  to  each. 
The  plaintiff,  complaining,  alleges:  "(1) 
That  he  is  tbe  owner,  and  entitled  to  the 
immediate  possession,  ol  tbe  following 
tract  of  land,  [here  follows  description  of 
land ;]  (2)  that  defendant  is  in  the  posses- 
sion of  said  land:  (3)  that  the  defend- 
ant unlawtnliy  withholds  tbe  possession 
of  said  lands  from  the  plaintiff.  Where- 
fore plalntindemandsjndgment  against  the 
defendant  (1)  for  the  possession  of  said 
land;  (2)  for  two  hundred  dollars  dam- 
ages sustained  by  plaintiff  by  reason  of 
the  unlawful  withholding  of  possession 
of  same  from  him  by  defendant;  (8)  for 
tbe  costs  of  this  action. "  The  defendant, 
answnring,  says :  "(1)  That  the  first  al- 
legation of  plaintiff's  complaint  is  not 
true;  (2)  that  tbe  second  allegation  there- 
of Is  not  true;  (3)  tbat  the  third  allega- 
tion of  plaintiff's  complaint  is  not  true. " 
The  following  issues  were  submitted  to 
the  Jury,  and  they  responded  as  follows, 
to-wit:  "(1)  Is  tbe  plaintiff  the  owner 
and  entitled  to  the  possession  of  the  land 
in  dispute?  Answer.  Yes, to  (2>5)  two-fifths. 
(2)  Does  the  defendant  unlawfullv  with- 
bold  the  possession  from  tbe  plaintiff? 
Answer.  Yes,  to  (2-6)  two-flfths.  (3)  Is 
plaintiff  entitled  to  recover  damages,  and 
If  so,  how  much?  Answer.  976.80.  (4) 
Has  John  O.  Pearson  died  during  the 
pending  of  this  action.  Answer.  Yes.  (6) 
At  what  time  did  said  John  G.  Pearson 
die?    Answer.  Between  1883  and  1884. " 

"Judgment.  This  cause  coming  on  to 
be  heard,  and  the  Jury  having  found  tbat 
tbe  plaintiff  is  the  owner  and  entitled  to 
recover  the  possession  of  two-fifths  of  tbe 
land  described  in  complaint,  and  having 
assessed  the  plaintiff's  damages  at  sev- 
enty-six and  80-100  dollars,  on  motion  of 
counsel  for  plaintiff  it  is  ordered  and  ad- 
Judged  tbat  plaintiff  recover  of  the  defend- 
ant two-fifths  of  the  land  described  In 
complaint,  and  seventy-six  and  80-100  dol- 
lars damages,  and  the  costs  of  this  action 
to  be  taxed  by  the  clerk  of  this  court. 
Jno.  Gkay  Bvnum,  Judge  Presiding."  The 
defendant  excepted  to  this  Judgment,  but 
not  as  to  its  form.  In  this  cause  the  de- 
fendant moves:  (1)  For  Judgment,  upon 
the  pleadings  and  issues  and  verdict,  for 
the  land  and  cost.  Motion  denied,  and 
defendant  excepts.  (2)  Motion  in  arrest 
of  Judgment  by  the  defendant  as  to  the 
two-fifths  of  tbe  land,  damages,  and  costs. 
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Motion  denied  and  exceptionB  by  defend- 
ants. (8)  Motion  for  a  new  trial  br  to 
tlie  two-flf  tbi)  of  the  land,  damages,  and 
coBto.  Motion  denied,  and  exceptions  by 
the  defendant.  (4)  Motion  for  a  new  trial 
generally.  Motion  denied,  and  exceptions 
by  defendant.  (5)  Motion  for  Judgment 
BOD  obatante  veredicto.  Motion  denied, 
and  exceptions  by  the  defendant. 

J.  D.  SbHw,  for  plaintiff.  Barwell  dk 
WnJker  and  Jones  4k  TUlett,  for  defendant. 

Atbrt,  J.,  (after  statinx  tbe  facte  aa 
above.)  Two  grants  were  Introduced, 
both  of  which  covered  the  land  In  contro* 
▼ersy.  The  one  issaed  to  Duncan  McFar- 
land  January  18, 1847,  on  an  entry  dated 
July  4, 1801,  was  offered  by  the  plaintiff, 
while  the  other  offered  by  defendant  was 
issued  to  Duncan  McLanrin  March  31,1842, 
on  an  entry  made  in  1841.  The  plaintiff 
introdnced  also  a  deed  from  John  McKay 
to  J.  B.  Bncbanan,  dated  September  25, 
1868,  together  with  several  menne  convey- 
ances connecting  the  plaintiff  by  a  i«gular 
chain  with  Hald  Bncbanan.  and  offered  tes- 
timony tending  to  show  continuous  pos- 
session under  said  deeds  as  color  of  title 
on  the  part  of  plaintiff  through  his  tenant, 
and  those  under  whom  be  claims,  from 
September  26, 1868,  till  1882.  The  defend- 
ant introduced  a  deed  from  Duncan  Mc- 
Lanrin (the  grantee  in  the  patent  of  1842) 
to  Ferdinand  McLeod,  and  also  a  sabse- 
uuent  deed  from  said  McLeod  to  John  L. 
Palriey,  dated  April  16, 1858.  It  was  in  evi- 
dence also  that  John  L.  Fairley  died  before 
the  year  1862;  that  Thomas  Gibson  quail- 
fled  as  his  administrator,  and  died  In  1872; 
and  that  tbe  defendant  was  appointed 
and  qualified  as  administrator  de  bonia 
uoB  uf  paid  Fairley,  May  7, 1876.  Thedefend- 
ant,  asadmlnistratorof  said  Fairley, Insti- 
tnted  a  special  proceeding,  In  July,  1878,  to 
sell  the  land  conveyed  by  McLeod  to  htm, 
which  it  is  admitted  covers  the  land  in  dls- 

Eute,  and  is  the  same  granted  to  MC' 
aurln  in  1842,  and  under  a  decree  In  said 
proceeding  It  was  sold  to  make  assets, 
when  William  H.  McLaarln  became  the 
purchaser.  The  defendant,  as  administra- 
tor, conveyed  td  said  McLaurin,  in  pursu- 
ance of  said  decree,  March  17, 1870,  and  on 
the  next  day,  March  18,  1879,  said  Mc- 
Laurin conveyed  the  same  land  to  the  de- 
fendant. For  the  purposes  of  this  appeal 
it  was  admitted  that  the  estate  of  John 
L.  Fairley  descended  to  his  five  children, 
three  of  whose  claims  to  the  land  are  not 
barred,  and  two  of  whose  claims  are 
barred  by  the  statute  of  limitations.  Tbe 
defendant  also  attempted  to  establish  his 
title  by  a  chain  of  mesne  conveyances  con- 
necting him  with  the  grunt  to  Duncan  Mc- 
Farland. 

The  well-established  rule  is  that  an  en- 
try of  land  creates  an  inchoate  equity  in 
it,  which,  upon  the  payment  of  tbe  pre- 
scribed amount  of  purchase  money  tu  the 
state,  within  the  time  limited  by  tbe  law, 
(Code,  §  2766;  Bev.  St.  c.  42,  J  11 ;  Act  1809, 
c.  771,)  will  entitle  the  enterer  to  a  grant ; 
and  where  a  Junior  enterer  has,  meantime, 
with  actual  or  constructive  notice  of  the 
older  entry, procured  a  grant  for  the  same 
land,  tbe  latter  may  be  declared  a  trustee 
for  the  former,  and  compelled  to  convey 


the  land  to  him.  Plemmons  v.  Fore,  2Ired. 
£q.  812;  Featberston  v.  Mills,  4  Dev.  696: 
Harris  v.  Ewing,  1  Dev.  k  B.  Eq.  809.  Where 
an  enterer  allows  bis  entry  to  lapse  before 
taking  out  his  grant,  tbe  entry  becomes 
null,  and  any  grant  founded  upon  it  is  al- 
so void  on  its  face,  and,  even  without  a 
direct  proceeding  to  impeach  it,  will  be 
treated  by  the  courts  as  inoperative,  and 
insufficient  to  divest  title  out  of  tbe  state, 
because  it  is  apparent,  on  inspection,  that 
it  was  issued  witbont  authority  of  law, 
when  the  efficacy  of  the  entry  was  gone 
by  the  efflux  of  time,  and  in  this  case,  after 
tbe  right  of  another  who  bad  shown  more 
diligence  had  accrued.  Stanly  v.  Biddle,  4 
Jones,  Eq.  888;  Code,  S9  2767,2768;  Bev. 
St.  c.  42,  IS  11. 12;  Act  1809,  c.  771 ;  Wilson 
V.  Land  Co.,  77  N.  C.  457;  Horton  ▼.  Cook, 
1  Jones,  Eq.  270;  Bryson  t.  Dobson,  8 
Ired.  Eq.  140.  Grants  that  appear  upon 
Inspection  to  have  been  issued  In  the  face 
of  any  positive  prohibition  contained  in  a 
statute  have  been  uniformly  treated,  even 
in  legal,  as  distinguished  from  equitable, 
proceedings,  as  utterly  void ;  but  courts 
of  law,  nnder  tbe  former  practice,  would 
refuse  to  hear  testimony  de  ban  a  grant 
to  impeach  it  for  fraud  in  obtaining  It,  and 
would  hear  parol  evidence  to  invalidate  it 
only  on  tbe  ground  that  tbe  law  forbade  It 
to  be  issued.  Stanly  v.  Biddle,  supra;  Avery 
V.  Strother,  Cam.  &  N.  484.  (496) ;  Stanmire 
V.  Powell,  18  Ired.  812;  Strother  v.Cathey. 
1  Murph.  162;  Brown  V.Brown,  106  N.  C. 
461,  11  S.  E.  Bep.  647;  Harshaw  r.  Taylor. 
3  Jones,  (N.  C.)  618.  Judge  Hbkdebson. 
in  Tate  v.  Greenlee,  2  Hawks.  231,  says,  in 
discussing  the  question  wbon  a  grant  can 
be  treated  aa  invalid  In  the  trial  of  ar- 
tlons  of  ejectment:  "But  I  cannot  bring 
myself  to  believe,  if  tbe  cause  of  its  nullity 
is  apparent  upon  its  face,  that  tbe  court 
must  shut  its  eyes  against  the  defect,  and 
declare  the  grant  to  be  valid.  But  if  in 
such  a  case  parol  or  otherevidenoe<fe  bars 
tbegrant  to  offered,  it  should  be  rejected, 
not  because  tbe  grant,  if  true,  is  not  suffi- 
cient to  avoid  it,  but  that  tbe  party  comes 
unprepared  to  resist  or  controvert  it." 
Harris  v.  Norman,  96  N.  C.  69,  2  S.  £.  Bep. 
72.  While  the  presumption  is,  when  no 
defect  of  authority  appears  upon  the  face 
of  the  grant,  that  the  executive  officers, 
who  have  the  right  to  issue  it,  have  acted 
within  the  scope  of  their  general  powers, 
it  is  otlierwise  when  by  reading  it  it  ia 
manifest  that  the  entry  bad  become  void 
before  its  issue.  With  such  apparent  de- 
fect of  power  in  the  maker.it  becomes  sub- 
ject to  the  attack  in  tbe  trial  of  Issues  in- 
volving the  title  to  land.  Just  as  any  deed 
may  be  impeached  in  such  trials  tor  want 
of  capacity  In  the  maker,  or  fraud  In  tbe 
Aic^Hin, notwithstanding  tbe  fact  that  the 
grantor  is  the  sovereign  state.  Jones  v. 
Cohen,  82  N.  C.  75;  Helms  v.  Green.  105  N. 
C.  259.  11  S.  E.  Bep.  470.  The  rule  laid 
down  by  Pkakbon.  C.  J.,  in  Harshaw  v. 
Taylor.  8  Jones,  (N.  C.)  613,  is  the  familiar 

grinciple  that,  where  an  officer  or  tribunal 
as  general  Jurisdiction,  the  presumption 
is  tbatthey  have  actoil  within  tbe  purview 
of  the  powers,  and  that  their  acts  were 
valid ;  but  this  presumption  will  not  t>e 
allowed  to  prevail. even  in  a  trial  of  Issnea 
involving  only  title  to  land,  where  it  ap- 
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pean  that  tli«  ezeentlTe  offieera  bare  to- 
Hoed  a  Krant  upon  a  lapsed  entry,  and  tbe 
presDinption  of  its  validity,  an  against  an- 
otbo-  fcrant  free  from  such  defect,  is  tbere^ 
byrebatted. .  In  tbe  case  of  LoviuKSOod  r. 
Bnrgras,  Basb.  407,  also  it  was  beld  that 
aKrant  iaaaed  by  tbe  proper  autburity, 
and  apparently  valid,  conld  not  be  collat- 
erally attacked  by  sbowing  de  bars  tbe 
grant  some  Irresrularity;  frand.ur  mistake 
in  tbe  preliminary  proceedings.  Bot, 
treating  the  grant  to  McFarland  as  void, 
tbe  plaintiff,  thongh  tbe  burden  is  upon 
him  in  the  Indplency  of  tbe  trial  to  show 
title  good  against  tbe  world,  is  not  pre- 
clnded  from  taking  advantage  of  tbe  fact 
that  tbe  defendant  bad  proven  tbe  title 
out  of  the  state,  by  offering  and  locating 
the  McLaurin  grant.  When,  in  addition,  it 
appeared  that  Bncbanan  went  into  pos- 
session ut  tbe  disputed  land,  under  tbe 
deed  from  McKay  to  bim  in  1863,  and  con- 
tinned  in posaeasiou, cultivating  and  clear- 
ing land,  either  In  bis  own  rigbt  or  as  ten- 
ant of  plaintiff  or  of  tbe  intermediate  gran- 
tees, through  whom  tbe  latter  claimed  un- 
tii  the  year  1883,  it  followed,  of  course, 
that  tbe  possession  ander  color  of  title, 
even  exclusive  of  the  time  elapsing  before 
January  1, 1870,  was  sufficient  to  mature 
title  in  the  plaintiff,  except  against  per- 
sons laboring  under  some  disability  that 
suspended  the  operation  of  tbe  statute  of 
limitations  as  to  their  rights.  It  is  ad- 
mitted that  the  plaintiff's  right  of  action 
against  three  of  tbe  heirs  at  law  of  Falrley 
is  barred,  while  the  statute  was  running 
as  tu  the  other  two  long  enough  to  ma- 
ture title  In  the  plaintiff  for  their  undivided 
interests. 

It  is  not  necessary  to  considra  any  ex- 
ception to  tbe  testimony  or  cbavge  of  the 
court  gro^ng  out  of  tbe  attempt  on  tbe 
part  of  the  defendant  to  establish  title 
through  tbe  void  grant  to  McFarland,  as 
be  did  not  claim  to  have  held  possession 
under  ttie  conveyances  subsequent  to  tbe 
grant.  Considering  tbe  McFarland  grant 
as  void,  we  are  relieved  for  that  reason,  if 
not  noon  other  grounds,  from  discussing 
or  passing  opon  the  exceptions  to  evidence 
growliiK  out  of  tbe  attempt  by  tbe  defend- 
ant to  trace  bis  title  to  that  source,  as 
well  as  those  to  so  mneb  of  the  charge  (A 
tbe  court  as  related  to  tbe  same  subject. 

We  come  then  to  tbe  questions  whether 
tbe  denial  of  plaintiff's  title  and  right  to 
possession  was  tn  law  an  ouster  by  tbe 
defendant  of  bis  co-tenant.  It  is  a  well- 
settled  mie  of  law  that  a  tenant  In  com- 
mon cannot  maintain  an  action  against 
bis  co-tenant  for  tbe  possession,  or  title 
and  possession,  of  tlieir  undivided  land, 
unless  an  actnal  ouster  is  proved  or  ad- 
mitted by  tbe  pleadings.  Halford  v.  Tetb- 
erow,  2  Jones,  (N.  C.)  38S.  It  is  conceded 
that,  in  order  to  prove  an  actual  ouster 
by  conduct  ia  pais.  It  must  be  shown  that 
the  tenant  in  possession,  in  refusing  the 
lawful  demand  of  bis  co-tenant,  or  other- 
wise, asserted  a  dominion  over  tbe  com- 
mon property  irreconcilable  with  the  rec- 
ognition of  tbe  rights  of  tbe  latter. 
Hence,  it  has  been  beld  (1)  that  tbe  sole 
reception  of  tbe  profits  of  land  by  one  ten- 
ant In  common  is  not  an  ouster,  and  will 
raise  no  presumption  of  an  ouster  against 


bis  fellows,  until  be  has  enjoyed  tbe  ezclo^ 
si ve  profits  of  such  rents  for 20 years;  and 
thegranteeof  a  tenantinrommon,  though 
be  may  hold  possession  under  a  deed  pur- 
porting to  convey  the  whole,  stands  in 
this  respect  precisely  In  tbe  position  of  his 
grantor.  Linker  v.  Benson,  67  S.  C.  150: 
Caldwell  v.  Neely.  81  N.  C.  114;  Page  v. 
Branch.  97  N.  C.  97, 1  S.  £.  Rep.  625.  (2> 
Tbat  where  a  tenant  incommonof  a  tract 
of  land  demands  of  bis  co-tenant,  who  is 
in  possession  of  it,  the  whole  tract,  in- 
stead of  asking  to  be  let  into  possession 
to  tbe  extent  of  his  interest,  tbe  refusal  to 
comply  with  such  a  demand  is  not  an 
ouster.  Meredith  v.  Andres,  7  Ired.  6.  (3> 
That,  so  long  as  the  relation  of  tenant  in 
common  of  land  exists  between  two  per- 
sons, au  action  of  trespass  will  not  lie  In 
favor  of  one  against  the  other  for  assert- 
ing dominion  over  tbe  common  property. 
McPberson  v.  Seguine,  3  Dev.  153.  In  stat- 
ing the  foregoing  well-established  princi- 
ples, we  have  given  a  summary  of  the 
points  settled  by  all  the  aatborities  cited 
and  relied  opon  by  tbe  defendant  to  sus- 
tain tbe  position  tbat  the  plaintiff,  upon 
tbe  admitted  tacts,  or  upon  tbe  proof  and 
the  pleadings,  cannot  recover,  because 
there  is  no  sufficient  evidence  of  an  ouster, 
and  that  the  judge  below  should  have  so 
instructed  tbe  jury.  It  seems  In  this  case 
tbat  neither  party  pursued  the  proper  or 
advisable  course  in  tbe  attempt  to  assert 
bis  rights.  Tbe  plaintiff,  if  be  did  not  in- 
tend to  incur  any  risks,  ought  to  have 
made  a  formal  demand  to  be  put  into  pos- 
session as  to  two  undivided  fifths  of  the 
land,  wltb  the  defendant,  and  on  refusal 
or  failure,  wltbin  a  reasonable  time  on  tbe 
part  of  the  latter,  to  comply  with  such  de- 
mand, be  would  have  had  tbe  unques- 
tioned rigbt  to  maintain  an  action  for 
possession.  When  the  plaintiff  brought 
suit  claiming  the  whole,  and  without  giv- 
ing any  previous  notice,  the  defendant 
could  have  answered  that  he  was  holding 

gossession  as  a  tenant  in  common  for  tbe 
enefit  of  both  himself  and  the  plaintiff, 
and  had  always  been  ready  and  willing  to 
let  in  bis  co-tenant  to  the  extent  of  his  in- 
terest, which  was  two-fifths,  and  to  ac- 
count for  any  rents  received,  if  the  plain- 
tiff bad  made  demand  to  be  so  let  in,  and 
for  an  account  of  profits.  Johnston  v. 
Fate,  88  N.  C.  110.  Upon  the  finding  or 
admission  tbat  tbe  interests  of  the  parties 
were  as  averred  in  tbe  answer,  tbe  defend- 
ant would  have  been  entitled  to  judgment 
for  costs.  Sedg.  &  W.  Tr.  Title  Land, 
§§  283,  284.  But  the  blunder  of  tbe  plain- 
tiff was  cured  when  tbe  defendant  set  up 
an  unqualified  denial  of  tbe  claim  of  sole 
seisin  on  tbe  part  of  tbe  plaintiff.  Allen  v. 
Salinger,  103  N.  C.  17,  8  S.  E.  Rep.  913:  Id. 
105  N.  C.  333,  10  S.  £.  Rep.  1020.  If  de- 
fendant deliberately  waives  bis  rigbt,  and 
loses  his  opportunity  to  admit  by  answer 
or  disclaimer  tbe  true  interest  of  tbe  plain- 
tiff, and  then  attempts  to  deny  the  ouster, 
be  cannot  complain  that  be  loses  tbe  ben- 
efit of  tbe  relation  of  co-tenant  by  his  pre- 
vious denial  of  its  existence.  It  ban  been 
generally,  if  not  universally,  beld  by  tbe 
courts  in  this  country  that  a  denial  of  a 
plaintiff's  title  or  right  of  entry,  or  an 
averment  tbat  ttaedefendant  beld  adverse- 
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ly  aKalnst  all  peraons,  or  the  claim  of  ez- 
cluBive  posaeaiion  with  a  plea  of  "not 
guilty, "  was  an  admlBsion  of  actual  onet- 
er.  Harrison  v.  Taylor,  83  Mo.  211;  Siglar 
V.  Van  Blper,  10  Wend.  414;  Miller  v. 
My  lea,  46  Cal.  635;  Greer  v.  Tripp,  56  Cal. 
209;  Noble  r.McFarland.Sl  111.  226;  McCal- 
lum  y.  BoBwell,  15  U.  C.  Q.B.  343;  Scott  v. 
McLeod,  14  U.  C.  Q.  B.  574.  In  Clason  v. 
Bankin,  1  Duer.  337,  Chief  Jnetice  Oaklet 
laid  down  the  rule  that  "a  denial  in  the 
defendant's  answer  of  all  right,  title,  and 
Interest  in  the  plaintiff  is  an  admission 
that  his  own  possession  is  adverse,  and 
may  therefore  be  treated  as  a  confession 
of  oaster,   snpersedlnc  the    necessity  of 

Sroot  upon  the  trial."  It  is  true  that 
udge  Pkarson,  In  fialford  v.  Tetherow, 
2  Jones,  (N.  C.)  896,  after  laying  down  the 
rule  that  "one  tenant  in  common  cannot 
fine  his  fellow,  unless  there  is  an  actual 
ouster,  either  proven  or  admitted  by  the 
pleading,  "declares  that  puttingin  the  plea 
of  "not  guilty"  in  ejectnlent,  without  en- 
tering into  the  consent  rule,  was  not  an 
admission  of  "an  actual  ouster,  "and  in 
this  respect  differed  fi-om  the  supreme 
court  of  Illinois.  But,  conceding  that  the 
principle  stated  in  that  case  was  correct, 
this  court,  in  Allen  v.  Salinger,  followed 
the  rulings  of  the  courts  of  New  York, 
that,  under  the  new  procedure,  where  the 
title  is  not  in  issue,  a  general  denial  of  the 
allegations  of  the  title,  and  especially  of 
the  right  to  immediate  possession,  is  un- 
questionably tantamount  to  the  confes- 
sion of  ouster  in  the  fictitious  action  of 
ejectment;  so  that  the  pleadings  in  this 
case  place  the  plaintiff  and  defendant  in 
precisely  the  same  position  as  the  parties 
in  Hatford  v.  Tetherow  would  have  occu- 
pied towards  each  other  if  the  fact  bad 
been  set  out  in  the  record  that  they  had 
entered  into  the  consent  rule  which  Judge 
Feakson  declared  would  have  been  an 
admission  of  ouster  in  the  pleadings.  It 
Is  not  reasonable  to  suppose  that  the  de- 
f^dant,  when  it  has  been  settled  that  the 
answer  is  to  be  construed  as  an  admission 
of  ouster,  will  any  longer  insist  that  it 
was  erroneous  to  render  Judgment  that 
tlie  plaintiff  be  let  into  possession  as  to 
two  undivided  fifths,  or  to  instroctthejury 
that  if  they  found  that,  by  continuous  ad- 
verse possession,  he  had  acquired  title  to 
that  proportion  of  the  whole,  they  would 
find  a  wrongful  possession  on  the  part  of 
the  defendant  to  the  same  extent,  and  as- 
sess the  damages  two-fifths  of  the  value 
of  the  whole  of  the  land.  If  defendant's 
possession  was  adverse,  the  only  question 
that  arises  out  of  that  admission  is 
whether  there  shall  be  a  judgment  against 
him  for  the  sole  and  exclusive  right  to  the 
land  in  dispute,  and  for  tfap  whole  of  the 
rents,  or  for  the  undivided  fractional  in- 
terest of  which  the  Jury  find  him  the  right- 
ful owner.  One  tenant  in  common  of  land 
may  sue  alone,  and  recover  the  entire  in- 
terest in  the  common  property  against 
another  claiming  adversely  to  his  co-ten- 
ants, as  well  as  to  himself,  though  he  act- 
ually prove  title  to  only  an  undivided  In- 
terest. This  he  is  allowed  to  do  in  order 
to  protnct  the  rights  of  bis  co-tenants 
against  trespassers  and  disseisors.  But 
vt  here  It  appears  in  the  establishment  of 


the  titles,  or  Is  admitted,  a«  lA  this  case, 
that  a  defendant,  who  baa  confessed  oast- 
er by  denying  the  plaintiff's  title,  is  in 
reality  a  tenant  in  common  with  the  lat- 
ter, it  is  the  duty  of  the  court  to  Instract 
the  Jury,  by  a  specific  finding,  to  ascertain 
and  determine  the  undivided  interest  of 
the  plaintiff.  This  cause  obviates  thedan- 
ger  of  concluding  the  defendant  by  a  gen- 
eral finding  tbat  the  plaintiff  Is  the  owner. 
The  principle  enunciated  In  Allen  ▼.  Sal- 
inger, 103  N.  C.  14, 8  8.E.  Rep.  U13,  and  ap- 
proved in  Lenoir  ▼.  Mining  Co.,  106  N.  C. 
478, 11  S.  E.  Bep.  516,  brought  Into  perfect 
harmony  the  rulings  of  this  court  In  Over- 
cash  V.  Kitchie,89  N.  C.  384,  and  in  Yancey 
V.  Greenlee,  90  N.  C.  317,  b;  showing  bow 
one  tenant  In  common  might  sue  a  tree- 
passer,  who  is  Infringing  upon  the  rights 
of  himself  and  his  co-tenants,  and  recover 
the  entire  land,  or  sue  bis  co-tenant,  who 
simply  refuses  to  recognize  his  right  In  his 
answer,  and  recover  such  Interest  as  be 
may  establish  title  for. 

Even  if  we  concede  the  right  of  the  de- 
fendant to  have  the  exceptions  last  filed 
passed  upon,  we  think  that  we  have  dis- 
posed of  every  exception  in  the  discussion 
of  general  principles.  A  large  number  of 
exceptions  to  the  evidence  grew  out  of  the 
futile  attempt  on  the  part  of  the  defend- 
ant to  establish  a  chain  of  title  through 
the  void  grant  to  McFarland,  and,  as 
already  stated,  need  not  be  considered  if 
the  grant  is  void  uDon  its  face.  There  is 
no  error,  and  the  Judgment  must  be  al- 
flrmed. 


COMMIBSIONEBS    OF  MaXTON    et  Sl.  V.  COM- 
M18SIOKEBS  OF  BOBBSON  COUNTY. 

(Supreme  Court  of  North  CcmMna.    Mov.  17, 
1880.) 

ImOXIOATCtO  LiQUOBS — LlOBNBJI— ICakdamds. 

When  county  commiasioners  refuse  to  zrant 

license  to  retail   liauor,  on  the  ground  that  the 

applicant  is  not  a  nt  person,  a  mandamus  will 

not  lie  to  compel  the  commissioner*  to  grant  it. 

(Syttabiu  by  the  Court,) 

This  was  an  application  for  a  tuaada- 
mas  to  compel  the  commissioners  of  Bobe- 
Bon  countyto  grantlicense  to  retail  liquor 
to  J.  T.  Pool  and  others,  plaintiffs  In  this 
action,  heard  on  demurrer  to  the  answer 
by  Graves,  J.  Demurrer  was  overruled, 
mand»mna  refused,  and  judgment  against 
plaintiffs  for  coats.    Appeal  by  plaintiOs. 

T.  H.  Sutton,  for  appellants.  WUllam 
Black  and  T.  A.  Mcyeill,  for  appellees. 

Clabk,  J.  In  the  answer  It  Is  alleged — 
"the  defendants  deny  that  they  willfully 
and  absolutely  refused  to  grant  license  to 
said  applicants  on  that  or  anj'  other  occa- 
sion, but  that,  after  bearing  evidence  both 
for  and  against  theeaid  applicants,  and 
argument  of  coonsel,  and  due  considera- 
tion of  the  application,  the  defendants 
were  of  the  opinion  tbat  said  applicants 
were  not  fit  persons  to  retail  spttltuons 
liquors,  and,  also,  they  further  aver  that 
on  the  hearing  of  their  said  applications 
for  an  order  for  license  to  retail  at  Max 
Ion, in  this  county, on 22d  August,  1(9KI, the 
defendants  examined  witnesses,  and  heard 
testimony  as  to  good  moral  cfaaracterand 
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fltneasot  tbeaaid  applicants,  as  required 
by  law,  and  also  as  totbe  places  at  which, 
in  said  town  of  Maxton,  they  proposed  to 
condact  their  traffic,  and  alter  hearing  ar- 
Knments  of  coansel,  and  dneconBlderatlon 
of  the  evldencp,  they  were  of  the  opinion 
that  the  evidence  was  not  satisfactory, 
and  did  not  establish  that  applicaats  were 
men  ot  good  moral  character,  or  that  the 
places  at  which  it  was  proposed  to  retail 
were  snltable  (or  that  business,  and  denied 
the  same.  Defendants  further  deny  that 
they  acted  willfully  or  arbitrarily  In  said 
matter,  but  proceeded  on  their  convic- 
tions of  duty  In  the  light  of  evidence  and 
the  facts. "  The  demurrer  admitted  these 
allesations  to  be  true.  It  is  settled  that 
upon  soeh  stateof  factsa  maadamaa  could 
not  issae.  Mailer  t.  Commissioners,  88  N. 
C.  171;  Jones  ▼.  Commissioners,  106  N.  C. 
438. 11  8.  E.  Bep.  514.  The  plaintiffs  rnhr 
upon  sections  75,76,  c.  26,  Priv.  Laws  1887, 
and  contend  that  inasmuch  as  the  answer 
admits  that,  at  the  election  held  In  Max- 
ton,  "license"  to  sell  liquor  carried  the 
majority  of  votes,  the  countycommisslon- 
era  were  deprived  of  any  discretion  In  re- 
frard  to  the  character  of  the  applicant  to 
sell  liqnor  in  that  town,  provided  permis- 
sion In  writing  bad  been  granted  to  such 
applicant  by  the  commissioners  of  the 
town.  We  do  not  think  so.  The  sections 
referred  to  prohibit  the  county  commis- 
sioners from  granting  license  to  retail 
liqnor  In  said  town  without  permission. 
In  writing;  from  the  commlssiotaers  of  the 
town,  and  prohibit  the  town  commission- 
ers from  granting  such  permission,  unless 
the  town  shall  vote  (or  "  license, "  and,  in 
that  event,  all  laws  prohibiting  the  sale  of 
Uqaors  in  said  town  are  repealed.  The 
town  of  Maxton,  having  so  voted,  was 
like  any  other  territory  In  which  there  was 
no  prohibitory  law,  and  the  power  and 
duties  of  the  conn^  commissioners  were 
the  same  In  regard  to  It,  except  that  be- 
fore they  could  grant  license  to  any  per- 
son, however  lit  theymight  adjudge  him 
to  be.  the  permission  o(  the  town  cummis- 
slonem,  in  writing,  must  be  first  had.  It 
takes  a  concurrence  ot  both  boards  to  au- 
thorise a  license  to  sell  liqnor  in  the  cor- 
porate limits.  State  v.  Propat,  87  N.  C. 
500.  We  do  not  see  why  the  comraission- 
crs  of  Maxton  were  Joined  as  parties  plain- 
tiff witb  the  applicants  (or  license.  Their 
presence  seems  to  hare  been  unnecessary, 
but  la  no  wise  prejudicial. 

Pbb  Cdbum.    No  error. 


Atkinsox  et  al.  v.  Dowuno  et  at. 
(Supreme  Court  of  SouOt  Carolina^.    Oct  IS, 

1890;) 

Pcnrsm— -RsuiASS— Wou. 

1.  Where  lands  are  devised  to  one  for  life, 
-with  power  to  appoint  the  remainder  to  sncb  of 
the  testator's  children  snd  grandchildren  as  the 
tito-teoaat  may  see  fit,  with  a  limitation  over  to 
ttte  testator's  vat«  sons,  in  case  the  power  of  ap- 
pointBMat  is  not  ezeroised,  the  power  is  not 
coupled  wlih  a  trust,  and  may  he  released  by  the 
life-tenant  dnrins  her  life. 

&  An  undivided  one-foorth  interest  In  certain 
lots  was  devised  to  testator's  wife  for  life,  with 
poiver  to  appoint  the  remainder,  and  the  other 
&rea-A>Brtha  to  his  three  sons  in  fee.  ■  A  certain  leg- 


acy was  made  a  chsrae  on  all  the  lands  devised, 
and,  for  the  purpose  of  raising  mon^to  p^  it,  the 
sons  conveyed  their  interest  to  the  life-tenant,  wlu> 
thereupon,  by  an  instrument  of  donbtfol  elB- 
clenc^,  attempted  to  exercise  the  power  by  ap- 
pointing to  one  of  the  sons,  snd  then  joined  with 
him  in  executing  a  feenimple  warranty  deed,  to 
a  purchaser  of  the  lots.  Held,  these  instnunents 
operated  as  a  release  of  the  power  of  appointment, 
and  the  purchaser  took  a  good  title  in  fee. 

Appeal  from  court  of  common  pleas, 
Barnwell  county ;  Hudson,  Judge. 

W.  A.  Holman  and  Jaa.  B.  Burckb&lter, 
for  appellants.  Bates  A  Sitn'tna,  for  re- 
spondent John  C.  Dowllng. 

McIVRR,  J.  Angus  Patterson  died 
many  years  ago  leaving  a  will,  whereby 
he  disposed  of  his  estate,  both  real  and 
personal,  as  follows :  After  certain  pecun- 
iary legacies,  among  which  was  one  to  his 
grandson  Angus  P.  Vott  of  96,000,  which 
should  be  a  charge  upon  bis  entire  real  es- 
tate, he  gave  his  real  estate  to  his  wife 
and  three  sons,  Edward,  Angus,  and  Jabes ; 
"  that  is  to  say,  one-foarth  part  thereof  to 
my  wife  during  her  life,  and  the  other 
three-fourth  parts  unto  my  sons  in  per- 
petuity. On  the  deoth  of  my  wife  I  give, 
devise,  and  bequeath  all  the  estate  which 
she  will  have  at  the  time  of  her  death,  or 
be  entitled  to  under  this,  my  last  wilt  and 
testament,  unto  such  of  my  children  and 
grandchildren,  in  such  parts,  parcels,  and 
proportions,  and  upon  such  trusts,  limita- 
tions, and  conditions  as  my  wUe,  by  her 
last  will  and  testament,  or  other  writing 
executed  in  the  presence  of  three  or  more 
wltnesBes,  shall  direct  and  appoint;  but 
if  my  wife  shall  fail  or  omit  to  execute  a 
last  will  or  testament,  or  other  writing, 
upon  her  death, "  he  bequeathed  the  per- 
sonal estate  to  all  of  his  children,  and  de- 
vised the  real  estate,  to  which  his  wife 
might  then  be  entitled  under  the  will,  to 
his  three  sons.  The  testator  In  his  will 
expressed  the  desire  that  so  much  of  the 
Income  of  his  estate,  over  and  above  the 
support  and  education  of  his  children,  as 
might  he  necessary,  at  least  to  the  extent 
ot  fl,600,  should  be  invested  as  a  fund  for 
the  payment  ot  debts,  legacies,  and  sucb 
uther  amounts  as  the  estate  might  be  Just- 
ly liable  for.  It  turned  out,  however,  that 
nothing  was  saved  from  the  annual  In- 
come over  and  above  the  expense  of  main- 
taining the  family,  and  the  education  of  the 
children,  up  to  the  time  of  the  commence- 
ment of  the  war  between  the  states,  short- 
ly before  which,  the  personal  property  was 
divided  among  the  parties  entitled  ther&- 
to.  Some  time  in  the  year  1860,  with  a 
view  to  provide  tor  the  payment  of  the 
legacy  of  96,000  to  the  grandson  Angus  P. 
Nott.  which  was  not  payable  until  he  at- 
tained the  age  of  21  years,  and  which,  as 
we  have  seen,  was  a  charge  upon  the  en- 
tire real  estate,  an  arrangement  was 
made  between  the  three  sons,  Edward. 
Angus,  and  Jabes  and  their  mother,  Mrs. 
Hannah  Patterson,  the  widow  ot  the  tes- 
tator, whereby  the  former,  in  considera- 
tion of  the  covenant  hereinafter  stated, 
conveyed  to  the  latter  the  lot  of  land  in 
the  town  of  Barnwell,  which  is  the  sub- 
ject-matter ot  the  present  controversy; 
and  Mrs.  Hannah  Patterson  executed  her 
covenant  to  them  to  assume  the  sole  ra- 
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flpontibillty  for  the  payment  of  the  said 
legacy  when  It  Bhonld  become  payable. 
And,  with  a  riew  to  rnlse  the  funds  neces- 
sary to  make  such  payment,  Mrs.  Hannah 
Patterson  bargained  and  sold  the  said 
lots  of  land  to  one  .Tames  Patterson  for 
the  sum  of  fS.OOO,  taking  bis  bond  and 
mortgage  to  secure  the  payment  of  the 
porcbase  money.  The  title  to  said  prem- 
toes  was  made  in  the  following  way :  Mrs. 
Patterson  first  executed  an  instrument  in 
writing  in  which,  after  reciting  the  said 
power  of  appointment,  and  declaring  her 
Intention  to  exercise  the  same  in  the  man- 
ner and  form  prescribed  by  the  will  of  her 
testator,  she  directed  and  appointed  the 
remainder  in  her  undivided  one-fonrth  life 
Interest  in  the  said  premises,  after  the  ter- 
mination of  her  life-estate,  to  the  said  Ja- 
bes  Patterson,  his  heirs  and  aissignB,  with 
lull  corenants  of  warranty,  to  which  pa- 
per, however,  there  appear  to  be  only  two 
subscribing  witnesses;  and  on  the  same 
day  she  and  the  said  Jabea  Joined  in  a 
deed  to  the  said  James  Patterson  for  the 
said  premises,  conveying  the  same  to  him 
in  fee,  with  full  covenants  of  warranty. 
James  Patterson  having  tailed  to  pay  in 
full  the  amount  due  on  his  said  bond  and 
mortgage,  the  premises  were  sold  under 
foreclosure  proceedings,  instituted  about 
the  time  when  the  legacy  to  Nott  became 
payable,  and  bought  by  Mrs.  Hannah 
Patterson,  who  subsequently  sold  the 
same  to  certain  trustees  of  a  Joint-stock 
company,  who  sold  to  the  defendant  J.  C 
Dowling.  It  is  conceded  that  the  legacy 
to  Angus  P.  Nott  was  paid  in  fail  by  Mrs. 
Hannah  Patterson  oat  of  the  proceeds  of 
the  sales  above  mentioned.  Mrs.  Hannah 
Patterson  died  in  1889,  leaving  a  will,  in 
which,  after  referring  to  the  power  of  ap- 
pointment conferred  upon  her  by  the  will 
of  her  husband,  she  makes  the  following 
disposition :  "I  give,  devise,  and  bequeath 
all  my  estate,  including  that  which  I  have 
the  power  to  dispose  of,  or  will,  under  the 
will  of  my  husband,  and  all  which  I  have 
acquired,  real,  personal,  and  mixed,  and 
now  owned  by  me,  or  that  I  may  here- 
after acquire  and  own  at  the  date  of  my 
death,  to  my  four  daughters,  Isabel  C.  Al- 
drlcb,  Liicretia  Atkinson.  Marion  Trotti, 
and  Julia  May,  share  and  share  alike." 
Three  of  these  daughters,  the  plain tiOs 
herein,  bring  this  action  for  partition  of 
the  lots  of  land  above  referred  to;  the 
fourth  daughter,  Mrs.  Aldrich,  declining 
to  Join  as  a  plaintiB  in  this  action,  and 
for  that  reason  being  made  a  party  de- 
fendant. Their  claim  Is  based  apon  the 
ground  that  Mrs.  Hannah  Patterson  hav- 
ing only  a  life-estate  in  the  one  undivided 
fourth  part  of  the  premises,  with  a  power 
of  appointment  of  the  remainder,  after  the 
termination  of  her  life-estate,  and  having 
exercised  such  power  by  her  will,  duly  ex- 
ecuted, in  favor  of  her  four  daughters, 
they  are,  therefore,  now,  after  the  termi- 
nation of  Mrs.  Patterson's  life-estate,  en- 
titled to  the  nndivided  fourth  part  of  said 
premises,  to  be  divided  among  them, share 
and  share  alike.  Of  course  this  proceeds 
upon  the  theory  that  the  attempted  exer- 
cise of  the  power  of  appointment  by  Mrs. 
Patterson  in  favor  of  her  son  Jabes  was 
not  a  >alld  exercise  of  the  power,  because 


the  paper  by  which  it  was  attempted  was 
not  executed  in  the  presence  of  three  wit- 
nesses as  required  by  the  terms  of  the  in- 
strument creating  the  power;  and  this 
seems  to  be  conceded  by  respondent.  We 
may  remark,  however.  In  passing,  that 
the  will  of  Angus  Patterson  does  not  re- 
quire that  the  power  shall  be  exercised  by 
will  or  by  an  instrument  in  writing  In  the 
presence  of  three  snbscriblng  witnesses, 
but  the  language  Is :  t  By  her  last  will  and 
testament  or  other  writing  executed  in 
the  presence  ot  three  or  more  witnesses. " 
Now  if  this  language  could  be  construed 
as  requiring  the  power  to  be  exercised  by 
will  only,  then  It  would  follow  that  three 
subscribing  witnesses  would  be  necessary, 
for  the  statute  requires  that  such  a  paper 
should  be  so  executed.  But  can  the  lan- 
guage be  so  construed?  The  words,  " or 
other  writing, "  would  seem  to  imply  the 
contrary.  If  so,  then  the  witnesses  re- 
quired need  not  necessarily  be  subscribing 
witnesses,  tor  the  testator  has  not  said  so, 
and  the  law  would  not  so  imply.  If  tiie 
donee  ol  the  power  saw  fit  to  exercise  It 
by  some  other  writing  than  a  will.  It  is 
very  manifest  from  the  terms  ot  the  paper 
In  which  Mrs.  Patterson  undertook  to  ex- 
ercise her  power  of  appointment  in  favor 
of  her  son  Jabes  (a  copy  ot  which  Is  set 
out  in  the  "case")  that  she  tally  Intended 
to  make  a  valid  exercise  ot  her  power  in 
strict  confonnlty  to  the  directions  of  the 
donor  of  the  power,  for,  after  reciting  the 
terms  of  her  husband's  will  creating  the 
power,  she  declares  that  by  virtue  of  the 
power  ot  appointment  thus  conferred  she 
does,  "by  this  writing,  executed  in  the 
presence  of  three  witnesses,  direct,  limit, 
and  appoint, "  etc.  This  paper,  then,  con- 
taining in  itself  the  evidence  that  it  was 
executed  in  the  presence  of  the  requisite 
number  of  witnesses,  might  possibly  Im 
regarded  as  ti  valid  execution  of  the  pow- 
er, even  though  there  appears  to  be  only 
two  subscribing  witnesses  to  the  paper. 
Although  this  would  seem  to  be  a  very 
rigid  and  narrow  view,  yet  when  we  find 
thHt  eminent  Jurist.  Kent,  in  the  fourth 
volume  of  his  Commentaries, at  pages  824, 
825,  saying:  "It  is  the  plain  and  settled 
rule  that  the  conditions  annexed  to  the 
exeraise  of  the  power  must  be  strictly  com- 
plied with,  however  unessential  tliey 
might  have  been,  II  no  such  precise  direc- 
tions had  been  given.  They  are  incapable  of 
admitting  any  equivalent  or  snbstltntion, 
for  the  person  who  creates  the  power  has 
the  undoubted  right  to  create  what  cbecks 
he  pleases  to  Impose  to  guard  against  a 
tendency  to  abuse.  The  courts  have  been 
uniformly  and  severally  exact  upon  this 
point.  •  •  •  When  there  are  several 
modes  of  executing  a  power,  and  no  direc- 
tions are  given,  the  donee  may  select  his 
mode,  and  the  courts  seldom  require  any 
formalities  In  the  execution  of  the  power 
beyond  those  required  by  the  strict  letter 
of  the  power;"  and  when  we  find  the 
same  author  speaking  in  the  next  para- 
graph of  "the  excessive  and  scrnpnlous 
Htrictnesa  required,"  espcially  with  re- 
spect to  the  attestation  of  instruments  ot 
appointment,  etc., — a  court  of  equity  might 
be  warranted  in  adopting  an  extremely 
literal  construction  of  the  Uutguage  used 
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by  the  donor  ut  a  power  In  order  to  carry 
into  eBect  the  manifest  Intention  of  tlie 
parties,  and  to  subserve  the  ends  of  justice. 
But  waiTins;  this,  as  the  point  was  not 
made  or  argued,  we  will  proceed  to  con- 
sider the  case  upon  the  assumption  that 
the  paper  Jnst  considered  was  nut  a  valid 
execution  of  the  power. 

It  will  be  necessary,  then,  to  inqnire,  first, 
what  was  the  nature  of  the  power  con- 
ferred  upon  Mrs.  Patterson  by  the  will  of 
her  husband?  Without  going  into  any 
elaborate  dissertation  upon  the  nature  of 
powers,  or  the  several  classes  into  which 
they  have  t>een  arranged  by  the  various 
law  writers  upon  thesubject,  it  issufflcient 
tor  ns  to  say  that  we  think  tbepowerbere 
in  qneation  falls  into  the  class  designated 
in  the  books  as  a  power  "collateral  or  in 
gross, "  a  somewhat  singular  designation, 
it  ia  true.  In  1  Sugden  on  Powers,  41,  a 
power  of  thatclaes  is  defined  to  be  a  power 
given  to  a  person  ♦  •  •  to  whom  an 
estate  is  given  by  the  deed,  but  which  en- 
ables him  to  create  such  estates  only  as 
will  not  attach  on  the  interest  limited  to 
him, "  and  one  of  the  illustrations  given  is 
"a  power  to  a  tenant  for  life  to  appoint 
the  estate  after  his  death  among  his  chil- 
dren," and  the  same  definition  and  illos- 
tration  a  re  Bnbsta  ntially  adopted  in  4  Ken  t, 
Comni.SlT.  Itisqultecleartbatthe  power 
here  in  question  comes  precisely  up  to  this 
definition,  for  by  the  will  of  Augus  Patter- 
son— the  instrument  creating  the  power — 
an  estate  is  given  to  Mrs.  Patterson  for 
her  life,  accompanied  with  a  pow^er  to  cre^ 
ate  other  estates,  which  would  not  attach 
on  the  interest  limited  to  her,  or,  as  Kent 
expresses  It,  estates  independent  of  her 
own;  and  it  falls  precisely  under  the  illus- 
tration, for  she  is  made  a  tenant  for  life 
with  power  to  appoint  the  remainder, 
after  the  termination  of  her  life-estate, 
amonx  socb  of  her  children  and  grandchil- 
dren as  she  might  think  proper.  Such  a 
power  can,  unquestionably,  as  a  general 
rule,  be  released  or  extinguished  by  the  act 
of  the  donee.  1  Sugd.  Powers,  73.  But 
where  such  a  power  iscoupled  with  atrust 
we  sappose  it  would  be  otherwise.  Thus 
where  an  estate  for  life  is  given  by  will  to 
one  with  power  to  appoint  the  remainder, 
after  the  termination  of  his  life-estate, 
among  tbecbildren,  and  there  is  no  limita- 
tion over  opon  the  failure  to  exercise  the 
power,  there  a  trust  will  be  implied  in  fa- 
vor of  the  children,  and  the  court  will 
make  tbe  appointment  among  the  children 
equally.  But  where  there  is  a  limitation 
over,  upon  thefailureto  exercise  the  power, 
no  snco  trust  can  be  implied,  for  the  rea- 
son that  ft  would  defeat  tbe  intention  of 
tbe  testator.  Where  there  is  no  limitation 
over,  the  power  given  to  the  life-tenant  to 
appoint  the  remainder  among  thechildren 
of  such  life-tenant  is  regarded  as  expressive 
of  an  intention  on  the  part  of  the  testa- 
tor that  such  remainder  should  go  to  the 
children  of  tlie  donee  of  tbe  power  in  such 
shares  as  he  might  see  fit  to  designate,  but. 
In  the  absence  of  any  such  designation  by 
a  failure  to  exercise  the  power,  the  inten- 
tion of  tbe  testa  tortbattbechildreu  should 
bare  the  remainder  would  be  respected,  and 
the  same  would  be  divided  equally  among 
them.   Thus  in  Withers  v.  Yeadon,  1  Rich. 


Eq.  at  page  831,  it  is  said :  "  When  tbe  tes- 
tator gave  bis  son  a  power  to  appoint 
among  his  grandchildren,  as  he  might 
choose,  be,  in  effect,  signified  his  wish  that 
some  of  his  grandchildren  should  have  the 
benefit  of  his  property,  It  being  Indiffermt 
to  him,  though  possibly  not  indifferent  to 
his  sou,  which.  Tbe  substance  of  the 
power,  then,  was  to  enable  bis  son  to  make 
an  inequality  among  persons  all  stand- 
ing in  equal  favor  with  the  testator;  in 
plain  terms,  to  enable  him  to  disappoint, 
to  some  extent,  persons  to  whom  the  tes- 
tator would,  butfrom  motives  of  deference 
to  his  son,  have  made  an  equal  appoint- 
ment. The  cases  show  that,  under  such 
circumstances,  when  tbe  power  given  is 
not  executed,  the  court  will  return  to  the 
forefather,  and  conform  the  bounty  to  tbe 
original  state  of  his  affections."  But 
where  there  is  a  limitation  over,  upon  the 
failure  to  exercise  the  power,  there  is  no 
occasion  foror  propriety  in  reeortingto  In- 
ference as  to  the  intentions  of  the  testator, 
for  be  has  declared  his  intention,  in  sueta 
event,  in  explicit  terms,  and  to  imply  a 
trust  in  such  a  case  would  defeat  bis 
declared  Intention.  There  being  a  valid 
limitation  over  in  this  case  it  is  clear 
there  was  no  implied  trust  coupled  with 
tbe  power.  Mrs.  Patterson  was  under 
no  obligation  to  exercise  the  power, 
but  might,  if  she  saw  fit,  fail  or  refuse  to 
do  BO.  The  testator  manifestly  contem- 
plated the  event  of  her  failing  to  exercise 
the  power,  and  specially  declared  what 
should  be  the  disposition  of  the  remainder 
in  such  event,  and  hence  there  was  no 
groand  upon  which  a  trust  could  be  im- 
plied. 

If,  then,  the  powcrin  this  case  was  of  sucb 
a  character  as  that  it  could  be  released  or 
extingaished  by  the  act  of  the  donee  of  tlie 
power,  tbe  next  question  Is  whetherit  was 
in  fact  released  or  extinguished.  We  know 
of  no  law  which  requires  that  such  a  re- 
leaseshould  beevldencedby  any  particular 
form  of  writing.  Any  evidence,  therefore, 
which  satisfactorily  proves  thefact  is  Buffl< 
dent.  We  cannot  doabt  that  the  evidence 
in  this  case  is  amply  sufficient  to  show 
that  Mrs.  Patterson  did  intend  to  release, 
and  did  in  fact  release  and  extinguish,  her 
power  of  appointment  so  far  as  tbe  lots 
herein  question  are  concerned.  Any  other 
view  would,  it  seems  to  us,  necessarily  in- 
volve tbe  ideathatshe  Intended  to  commit 
a  fraud,  an  idea  which  cannot  for  a  mo- 
ment be  entertained.  It  is  admitted  in  the 
case  tbat  the  sale  of  these  lots  was  made 
with  a  view  to  raise  tbe  funds  necessary 
to  pay  the  Nott  legacy,  for  which  Mrs.  Pat- 
terson had  assumed  tbe  sole  responsibility, 
In  consideration  of  a  conveyance  to  her  by 
her  sons  of  their  interests  in  remainder  in 
these  lots,  and  that  the  proceeds  of  such 
sale  wore  applied  to  tbat  purpose,  thereby 
relieving  the  balance  of  the  real  estate  from 
the  burden  of  tbat  charge.  She  Joined  In 
conveying  the  absolute  fee  to  James  Pat- 
terson, with  full  covenants  of  warranty; 
and,  to  say  nothing  of  the  paper  by  which 
she  undertook  to  exercise  her  power  of 
appointment  in  favor  of  her  son  Jabes, 
which  was  manifestly  designed  solely  tor 
the  purpose  of  perfecting  the  title  to  the 
lots,  we  do  not  see  how  she  could  more 
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clearly  have  expressed  her  intention  to  re- 
lease her  power  uf  appointment  so  tar  as 
these  lots  were  concerned,  or  how  ahecould 
more  eltectually  have  extinguished  such 
power.  Indeed,  but  for  the  fact  that  the 
weight  of  English  authority  (for  there 
seems  to  be  none  in  this  state  upon  this 
point)  is  eaid  to  be  the  other  way,  we 
would  be  inclined  to  hold  that  when  the 
remainder-men  in  fee  conveyed  to  her  their 
interests  in  these  lots,  she  then  holding 
the  life-estate,  she  became  the  absolute 
owner  in  fee,  and  her  power  of  appoint- 
ment, as  to  the  remainder,  not  being 
coupled  with  any  trust,  was  merged  in  her 
general  and  absolute  power  over  the  es- 
tate by  virtue  of  her  ownership  of  the  fee. 
But  as  It  is  not  neceissary  to  the  decision 
of  this  case  we  will  not  now  undertalce  to 
decide  the  point.  It  is  contended,  bow- 
ever,  that  even  if  Mrs.  Patterson  had  the 
right  to  release  her  power  of  appointment 
as  a  whole,  she  could  not  release  as  to  a 
part,  and  retain  the  balance.  When  one  Is 
invested  with  a  power  to  appoint  the  dis- 
position of  several  distinct  pieces  of  prop- 
erty, we  do  not  see  why  the  donee  of  the 
power  may  not  exercise  it  as  to  one  of  the 
pieces,  and  omit  to  exercise  it  as  to  the 
others.  For  example.  If  there  had  never 
been  any  sale  of  the  Jots  in  question,  we 
see  no  reason  why  Mrs.  Patterson  could 
not  have  appointed  the  same  to  the  use  of 
one  or  more  of  her  daughters,  and  omitted 
to  make  any  appointment  as  to  the  1,000 
acres,  the  balance  of  the  real  estate,  or  why 
she  may  not  Have  appointed  these  lots  to 
the  use  of  two  of  her  daughters,  and  hare 
appointed  the  1,000  acres  to  the  use  of  the 
other  two.  Upon  the  same  principle  we 
see  no  reason  why  she  could  not  release 
her  power  to  appoint  as  to  one  of  these 
pieces  of  property,  and  exercise  it  as  to  the 
other.  We  agree  therefore  with  the  circuit 
Judge  that  Mrs.  Patterson's  will,  though 
expressed  in  broad  terms,  must  be  con- 
strued as  expressive  of  an  intent  on  her 
part  to  exercise  her  power  of  appointment 
only  over  that  portion  of  the  property 
over  which  she  retained  the  power,  she 
knowing,  and  the  public  records  showing 
to  the  world,  that  she  had  previously  re> 
linqnlshed  her  power  to  appoint,  as  to  the 
loto  here  in  controversy.  The  Judgment  ot 
this  court  is  that  the  Judgment  ot  the  cir- 
cuit court  be  affirmed. 

Simpson,  C.  J., and  McOowan,  J.,concnr. 


State  v.  Moorb.^ 

(Supreme  Court  of  Soutti,  CcmMna.   N«v.  Term, 

luse.) 

This  cause  having  been  dismissed  by  the 
elerk,  a  motion  to  reinstate  was  dismissed 
without  prejudltw,  "It  not  appearing  that 
proper  notice  had  been  given  to  the  re- 
spondent." A  notice  that  appellant 
wonld  on  January  10, 1887,  move  to  rein- 
state, had  been  mailed  at  Charleston,  S. 
C,  on  January  6,  1887,  addressed  to  re- 
spondent's solicitor  at  OreenvIUe,  S.  C. 

'  This  caae,  filed  at  November  term,  1886,  is  now 
pablished  by  request,  with  others,  in  order  that 
the  Sontheastem  Reporter  may  cover  all  oases  in 
volume  ao,  South  Carolina  Rei>orta. 


Smith  v.  Thoua80N.> 

(Supreme  Count  of  SmJih  Carolina.    Nov.  Term, 
1886.) 

ArPEAULBUl  ObDBBS — ^REOOMKITIiaKT  OT  ICas- 
TXB'S  KSPOBT. 

No  appeal  lies  from  an  order  reoommittln^ 
a  report  to  the  master  on  aoconnt  of'hla  having  at 
the  hearing  excladed  the  teatimoiiy  of  a  P^tgr, 
whom  he  held  to  be  inoompeteut  as  a  witness. 

At  the  hearing  of  this  case  before  the 
master,  he  held  that  the  defendant  was 
not  competent  as  a  witness,  and  excluded 
his  testimony.  On  account  of  this  ruling. 
Judge  Kershaw  recommitted  the  report 
to  the  master,  and  the  plaintiff  appealed 
from  that  order.  The  appeal  was  dis- 
missed by  this  court,  as  prematurely 
brought. 

No  opinion.  Appeal  dismissed,  as  pre- 
mature, without  prejudice. 


BoDKNiGHT  et  al,  T.  Davis,  Auditor,  et  al. 

(Sifpreme  Court  qf  South  CaroUna.    Ook  15, 
1880.) 

Municipal  Aid  to  BAtLWAn  —Act  to  Fix  IiIA 

BIUTT. 

1.  Under  Act  S.  C.  Deo.,  1888,  imposing  npom 
certain  townships  a  liability  for  bonds  issued  by 
them  to  aid  in  the  construction  of  the  Carolina, 
Cumberland  Gap  &  Chicago  Railroad,  under  pro- 
ceedings which  were  ineffectual  to  render  them 
liable  therefor,  it  IssnfBoient  to  fix  such  liability 
that  a  majority  of  the  qualified  voters  of  the 
township  had  signified  their  willingness  to  subject 
themselves  to  taxation  to  pay  the  bonds,  and 
when  suoh  fact  appears  it  is  immaterial  what  ir- 
regularities were  committed  in  the  original  pro- 
ceedings to  authorize  the  issuance  of  the  bonds. 

9.  where  one  circuit  Judge  has  issued  a  tem- 
porary injunction  restraining  the  levy  of  a  town- 
ship tax  until  further  orders  of  the  court  with 
leave  to  other  persons  interested  to  become  i>ar- 
ties  and  move  for  a  dissolution  thereof,  another 
circuit  Judge  has  Jurisdiction  to  dissolve  the  in- 
junction upon  motion  of  such  new  party.  Thia 
would  not  be  a  review  and  reversal  by  one  circuit 
Judge  of  the  acts  of  his  predecessor. 

Appeal  from  common  pleas  circuit  court 
of  l!;dgefleld  county ;  Wallace,  Judge. 

Onry  &  Evans,  for  appellants.  Slm- 
klns  &  Butler,  for  appellee  Potts. 

McIvEK,  J.  This  action  was  commenced 
on  the  2lst  of  August,  1889,  by  the  plain- 
tiffs, as  tax-payers  in  Shaw  township  In 
the  county  of  Edgetield,  for  the  benefit  ut 
themselves  as  such,  as  well  as  for  the  ben- 
efit of  the  other  tax-payers,  who  are  too 
numerous  to  be  made  parties,  against  the 
defendant  Davis,  as  auditor  of  Edgetield 
county,  for  the  purpose  of  enjoining  him 
and  his  successors  In  office  from  proceed- 
ing under  the  mandate  of  the  county  cum- 
misslouers  of  said  county  to  levy  and  as- 
sess a  tax  of  four  mills  on  the  dollar  ot  the 
taxable  property  in  said  township,  to  pay 
certain  bonds  Issued  in  behalf  ot  said  town- 
ship, to  aid  in  the  construction  of  the  Car- 
olina, Cumberland  Gap  &  Chicago  Rail- 
road. On  the  same  day  that  the  action 
was  commenced,  the  plalntltfs  served  a  no- 

*This  case,  filed  at  November  term,  1886,  is  now 
published  by  request,  with  others,  in  order  that 
the  Southeastern  Reporter  may  cover  all  ttanoa 
in  volume  i96.  South  Carolina  Bepocta, 
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tiee  on  the  dtfendant  Davis  that  tbey 
woald  move  before  hla  honor,  Jod^e 
PRE88LEY,  at  hls  cbambers,  on  the  27th 
day  of  Angmet,  1889,  for  a  temporary  1d- 
Janction,  baaing  their  application  upon 
the  (UlesatioDB  of  thn  complaint,  which 
was  verified,  and  anndry  affidarita,  copies 
of  which  are  set  out  in  the  case.  On  the 
day  appointed  for  the  hearing  of  the  mo- 
tion, Jadge  Fbesslky  granted  a  tempo- 
rary injanctlon  "  antil  the  further  order  of 
the  conrt. "  In  that  order,  the  Jndge  fur- 
ther directed  "that  any  person  or  peraons 
holding  any  ot  the  bonds  of  Staaw  town- 
Bhlp,  or  interested  in  the  same,  may  here- 
by have  lea  veto  become  a  party  or  parties 
totbecanse,  andtomovethecourt,a8  soon 
as  he  or  they  may  desire,  to  dissolve  said 
Injunction  npon  proper  notice  to  the  plain- 
tiffs. "  In  pursuance  of  sach  leave,  the  oth- 
er defendant,  George  Potts,  was,  by  an 
order  of  his  honor,  Judge  Nobton,  dated 
20tb  September,  1889,  duly  made  a  party 
defendant, -as  the  bolder  of  said  bonds, 
and  the  plaintiffs  were  required  to  serve  a 
copy  of  ttanir  complaint  upon  blm  within 
a  specified  time,  and  said  George  Potts 
was  ftran  ted  leave  to  answer  within  20 
days  from  snch  service.  The  a  newer  was 
dniy  served,  and,  at  the  sanje  time,  the 
plalntittis  were  served  with  a  notice  that, 
on  the  answer  and  other  papers  served 
therewith,  a  motion,  in  betaalf  of  said 
George  Potts,  would  be  made  before  the 
court  ot  common  pleas  at  the  ensuing  No- 
vember term  thereof  to  dissolve  the  injunc- 
tion granted  by  Jadge  Presslbt.  This 
motion  was  heard  at  the  ensning  March 
term  ot  the  court  of  common  pleas  (the 
case  having  been  continued  by  consent  at 
the  November  term)  by  his  honor.  Judge 
Wallace,  who  granted  a  short  order  dis- 
solving said  Injunction.  From  this  last- 
meatloneri  order,  plaintiffs  appeal  upon 
the  several  grounds  set  ou  t  In  the  record, 
which  snbstantially  raise  but  two  ques- 
tions: (1)  Whether  Judge  Wallace  bad 
jaiisdiction  to  grant  the  order  in  question. 
(2)  If  so,  whether  It  was  properly  granted. 
As  to  the  question  of  jurisdiction,  we  do 
not  see  how  there  can  be  adonbt.  This  Is 
not  a  case,  as  seems  to  be  assumed  by  the 
argument  ot  appellants,  in  which  one  cir- 
cuit jndj^  has  undertaken  to  review  and 
reverse  tbe  action  of  his  predecessor.  On 
the  contrary,  it  was  simply  a  motion  to 
dissolve  a  temporary  injunction  previous- 
ly granted,  practically  ex  parte,  and  with- 
out notice,  BO  far  as  the  defendant  Potts, 
tbe  moving  party  here,  was  concerned,  for 
be  was  not  a  party  to  the  action  at  the 
time  tbe  temporary  injunction  was  grant- 
ed. In  snob  a  case,  the  Code  (section  246) 
expressly  provides  for  a  motion  to  dis- 
solve, **  with  or  wlthotrt  answer. "  More 
than  this,  the  order  of  Judge  Prkssley  ex- 
pressly grants  the  Injunction  only  "  until 
the  further  order  of  the  court;"  and  that 
lodge  seeing  that  other  parties  should  be 
brought  before  tbe  court  before  any  final 
determination  should  be  made,  even  as  to 
tbe  matter  of  Injunction,  made  provision 
for  bringing  in  such  other  parties,  and  in 
terms  provided  that  such  parties  when 
brought  In  might,  on  proper  notice,  move 
to  dissolve  the  temporary  injunction. 
We  think  It  clear,  therefore,  that  Judge 
T.12s.£.no.8— 7 


Wallack  could  take  jurisdiction  ot  tbe 
motion  to  dissolve  the  temporary  injunc- 
tion. 

The  plaintiffs,  by  one  of  their  grounds 
ot  appeal,  seem  to  complain  that  they 
were  not  allowed  to  go  to  trial  upon  tbe 
meiits  of  tbe  case,  the  Issues  having  been 
joined  by  the  pleadings.  The  ground  upon 
which  Judge  Wallace  based  bis  conclu- 
sion Is  not  stated  Infala order;  butitseems 
to  be  conceded  In  the  arguments  here,  on 
both  aides,  that  Jndge  Wallace  held  that 
tbe  act  ot  1888,  entitled  "An  act  to  pro- 
vide for  the  payment  of  township  bonds 
Issued  In  aid  ot  railroads  in  this  state, "  (30 
St.  12,)  was  final  and  conclusive  ot  the 
questions  raised  by  the  pleadings.  As- 
suming this  to  bo  so,  then  If  the  judge  was 
right  In  so  holding,  that  was  decisive  ot 
the  merits  ot  the  case,  and  he  might  have 
gone  further  and  rendered  judgment  dis- 
missing tbe  complaint,  instead  of  confin- 
ing himself  to  the  granting  ot  the  motion 
to  dissolve  the  temporary  injunction, 
which  ot  course  would  have  followed 
necessarily  from  a  judgment  dismissing 
the  complaint.  The  real  question,  then, 
is  whether  the  provisions  of  the  act  of 
1888  are  final  and  conclusive  of  tbe  ques- 
tions presented  by  tbe  pleadings  In  this 
case.  The  scope  and  effect  of  that  act 
have  been  so  fully  considered  In  the  recent 
cases  ot  State  v.  Wbitesldes,  and  State  v. 
Neely,  30  U.  C.  679,  687,  U  S.  E.  Rep.  661, 
664,  that  It  cannot  be  necessary  to  go  Into 
the  discussion  again.  It  Is  sufficient  here 
to  say,  in  general  terms,  that  the  legisla- 
ture, finding  that  certain  townshipshad  un- 
dertaken—Ineffectually  as  it  turned  out— 
to  lAipose  upon  themselves  a  legal  liability 
for  certain  bonds  Issued  b.T  them  In  aid  in 
the  construction  of  railroads,  determined, 
bythe  exercise  otltsown  legislative  power, 
toflx  upon  said  towushlps  a  legal  liability 
tor  tbe  sums  of  money  represented  by  said 
bonds,  and  by  its  own  power  ot  taxation 
to  Impose  upon  tbe  tax-payers  a  tax  suffi- 
cient to  pay  the  same,  because  the  quali- 
fied voters  bad  expressed  their  willingness 
to  be  so  taxed.  Now  in  this  nase  there  Is 
no  allegation  that  the  qualified  voters  ot 
Shaw  township  had  not  expressed  their 
willingness  to  be  taxed  for  the  payment 
ot  the  bonds  which  had  been  Issued  to  aid 
in  tbe  construction  ot  tbe  Carolina,  Cum- 
berland Gap  &  Chicago  Railroad.  On  the 
contrary,  it  Is  alleged  in  the  complaint 
that  an  election  was  held  for  the  purpose 
of  determining  that  question,  and  tbe  re- 
salt  was  declared  by  the  proper  authority 
to  be  in  favor  ol  tbe  subscription  to  tbe 
railroad.  The  gravameo  of  the  com- 
plaint, as  well  as  of  tbe  affidavits  upon 
which  the  motion  for  the  temporary  in- 
junction was  based.  Is  that  there  was  in- 
formality and  illegality  In  some  of  the  pre- 
liminary steps  required  by  the  act  of  18^ 
to  be  taken  before  tbe  election  could  be 
ordered  under  the  provisions  of  that  act, 
notablyln  failing  to  procure  the  signature 
ot  a  majority  ot  tbe  owners  of  real  estate 
to  the  petition  for  the  election  or  vote 
upon  the  question  of  subscription.  Now, 
however  important  this  might  have  been. 
If  the  question  bad  arisen  under  the  pro- 
visions of  the  act  of  1888,  it  is  manlteKtIy 
of  no  consequence  whatever  under  tbe  act 
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of  1888.  The  only  question  tha  t  could  poch 
fiibly  arise  under  tba  t  act  would  be  wbetber 
a  majority  ot  tbe  qualified  voters  of  Sbaw 
township  bad  sigmiflnd  their  wiilingnefla 
to  subject  tbemseires  to  taxation  fur  tbe 
purpose  of  paying  tbe  bonds  bere  in  ques- 
tion ;  and  tbis  is  not  only  not  denied,  but 
Is  substantially  alleged  in  the  complaint. 
It  is  clear,  therefore,  that  tbe  provisions 
of  the  act  of  1888  are  final  and  conclusive 
of  tbe  questions  preuented  in  this  case. 
Tbe  Judgment  of  this  C3urt  is  that  tbe  or- 
der appealed  from  be  affirmed. 

Simpson,  C.  J.,  and  McQowan,  J., concur. 


Habman  t.  Waonkb  et  ah 

Oupreme  Court  of  South  CaroUna.    Oct  S4, 
189a) 

ExxcuTOKS — MisKANAOBiam  or  Bstatb — Cebd- 
rroBS*  Bill — ^Uboeitxbs. 

1.  Where  an  executor  Institutes  a  inrooeeding 
in  the  natare  of  a  creditors'  bill  to  settle  the  es- 
tate, praying  that  all  the  creditors  be  made  par- 
ties, and  that  they  be  enjoined  tram  prosecuting 
actions  at  law  against  liun  as  exeontor,  it  is  com- 
petent for  the  court  to  appoint  a  receiver  of  the 
personal  estate  at  the  instance  of  the  creditors, 
upon  its  being  shown  that  the  executor  Is  mis- 
managlng  the  assets,  and  it  is  not  essential  that 
the  creditors  should  first  reduce  their  claims  to 
judgment,  and  obtain  a  return  of  nulla  bona  on 
their  exeontlons. 

a.  In  such  oase  the  court  has  Jurisdiction  to 
appoint  a  receiver  upon  a  showing  by  the  cred- 
ifans  that  the  executor  is  wasting  or  mismanag- 
ing tbe  assets,  and  the  fBct  that  the  creditors 
themselves  are  not  entitled  to  their  possession, 
the  legal  title  being  in  the  executor,  does  not 
afflect  the  right  of  nae  creditors  to  the  appoint- 
meut  «r  a  receiver  toe  the  protection  of  the  in- 
terest which  they  have  in  the  estate  for  the  pay- 
ment of  their  debts. 

a.  Under  Code  8.  C.  i  265,  giving  a  judge  at 
chambers  authority  to  appoint  a  receiver,  and  un- 
'der  sul>division  6  of  that  secti  on,  giving  a  court  au- 
thority to  punish  as  for  contempt  the  disobedi- 
ence of  any  person  ordered  to  deliver  07er  money 
or  property,  a  judge  at  chambers  hasauthori^  to 
grant  an  order  of  attachment  against  an  executor 
wlio  lias  refused  to  turn  over  the  assets  to  a  re- 
oelver  as  ordered  by  the  court. 

4.  Where  an  appeal  without  bond  is  talien  by 
tbe  executor  from  an  order  appointing  a  receiver 
■of  tbe  personal  property  of  the  estate,  it  does  not 
operate  to  stay  the  execution  of  the  order,  under 
CMIe  S.  C.  f  850,  providing  that,  If  a  judgment 
direct  the  delivery  of  dooumentsor  personal  prop- 
erty, an  appeal  therefrom  shall  not  operate  as  a 
stay  of  proceedings,  unless  the  property  be 
brought  Into  court,  or  bond  with  surety  be  given. 

5.  Wbere  the  executor  obtains  an  order  trom 
a  justice  of  the  supreme  court  staying  all  proceed- 
ings under  the  order  appointing  a  receiver,  on 
condition  tliat  he  give  bond  within  10  days,  which 
be  falls  to  do,  the  order  staying  the  proceedings 
becomes  a  nullity,  and  the  court  may  proceed  to 
enforce  the  delivery  of  the  property  to  the  receiver. 

6.  Tbe  executor  who  Is  also  ttie  husband  and 
distributee  of  testatrix  cannot,  in  his  return  to 
a  rule  to  turn  over  the  property  to  a  receiver,  set 
up  for  the  first  time  a  homestead  exemption  claim 
against  her  (creditors. 

Appeal  from  common  pleas  circuit  court 
of  Newberry  coanty ;  Fraser,  Judge. 

Geo.  S.  Mower,  for  appellant.  Snbei  A 
Caldwell,  O.  L.  Scbumpert,  Joaea  &  Jones, 
Ooggens  &  Bant,  Johnstone  4k  Cromer,  J. 
Y.  Culbreatb,  Y.  J.  Pope,  and  M.  A.  Car- 
Hale,  tor  appellees. 


McOowA.'«,  J.  Mary  £.  Harnian,  lat«  ot 
tbecounty  of  Newberry,  die<1,  March  6,1886, 
leaving  of  force  her  last  will  and  testa- 
ment, by  which,  after  tbo  payment  of  her 
debts,  she  devised  and  bequeathed  her 
whole  estate  to  her  hosband,  Thomas  F. 
Harman,  the  plalntitt.  The  testatrix  also 
appointed  ber  said  husband  executor  of 
her  will,  with  "full  power  to  rail  and  dis- 
pose ot  the  estate  as  to  him  should  seem 
best. "  He  qualified,  and  took  upon  taim- 
self  the  administration ;  but,  finding  that 
the  debts  were  numerous,  and  aggregat- 
ing more  than  tha  personal  property  was 
sufficient  to  pay,  in  July,  1887,  he  lnBtitut> 
ed  this  proceeding,  in  the  nature  of  a  cred- 
itors' bill,  tor  a  settlement  of  tbe  estate  ot 
his  testatrix,  praying  that  the  creditors 
ot  the  estate  should  be  called  in,  and  en- 
joined from  proceeding  at  law  against 
him  as  executor,  for  the  sale  of  tbe  lands 
in  aid  uf  tbe  assets  in  paying  debts;  that 
the  assets  should  be  marshaled ;  and  that 
he  should  be  allowed  to  retain  in  bis  own 
right  whatever  might  remain  after  the 
payment  of  the  debts,  etc.  On  July  14, 
1887,  Judge  Presbly  made  an  order  r^er- 
ring  tbe  case  to  the  master,  Silas  John- 
stone, Esq.,  calling  in  the  creditors  to  es- 
tablish their  demands,  and  enjoining  them 
from  suing  at  la  w,  etc. :  the  report  of "  tbe 
master  to  be  filed  10  days  before  the  next 
term  of  the  court, "  etc.  It  seems  that  the 
report  was  not  filed  until  July  12, 188». 
and  that  it  enibraeed  only  an  account  of 
the  "unsecured  claims  "against  tbe  estate, 
tor  tbe  reason  that  there  was  an  agreement 
among  tbe  parties  as  follows,  vis.:  "(1) 
That  said  executor  shall  acl{nowledg:eand 
decree  that  said  unsecured  claims  are 
Interest-bearing  trom  November  1,  1887; 
(2)  that  said  executor  shall  pay  10  per 
cent,  on  said  unsecured  claims  within  60 
days  trom  this  date,  and  the  costs  of 
court  Inatanter;  (8)  that  the  substance  of 
the  above  shall  be  reported  by  the  master, 
and  said  report  confirmed,"  etc.  Accord- 
ingly, the  master  made  his  report  only  on 
"the  nnsecured  claims."  "In  considera- 
tion of  tbe  above,  tbe  attorneys  agree  to 
stay  all  further  proceedings  until  Novem- 
ber 1,1889."  On  April  19, 1888, 0.L.  Sebum- 
pert,  Esq.,  one  of  the  attorneys  tor  the 
"unsecured  creditors,"  filed  an  affidavit, 
which  charged  that  tbe  executor  bad  tailed 
to  comply  with  his  agreement,  and,  among 
other  things,  stated  as  follows:  "Depo- 
nent further  says  that  he  is  informed  and 
believes  that  the  said  executor  is  utterly 
insolvent,  and  Indeed  owns  no  property  in 
his  own  name  and  right.  That  said  ex- 
ecutor has  never  made  any  return  to  the 
probate  court  ot  said  county  of  bis  sales 
or  collections  In  connection  with  the  said 
estate,  or  of  his  disbursements,  nor  has  he 
exhibited  bis  account  with  the  said  estate 
to  the  master  or  officer  of  the  court,  but 
that  he  has  collected  moneys,  incurred 
debts,  assigned  securities,  and  finally  sold 
out  to  his  own  brotber-in-Iaw  tbe  whole 
stock  of  goods  and  merchandise  in  the 
store  of  bis  testatrix,  ( which  was  appraised 
at  96,900  in  value  soon  atter  ber  death.) 
without  authority  from  tbis  or  any  other 
court,  without  the  consent  of  creditors, 
and  without  any  object,  so  far  as  tbe  de- 
ponent perceives  or  Is   Informed,  except 
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that  of  posaedBlng  himself  of  as  much  men- 
ey  as  possible,  aud  suiting  his  own  inter- 
ests and  couTeniences  rather  than  farther- 
ing the  rights  and  interest  of  creditors. 
Tbe  deponent  does  not  Icnow  for  what 
price  tbe  said  stocic  of  goods  was  sold, 
bat  he  has  been  informed  and  believes  that 
It  was  sold  for  leas  than  91,600.  one-third 
of  which  was  cash,  aud  tbe  remainder  un- 
Eecnred.  And  tbe  deponent  further  says 
that  the  said  exeentor  has  had  the  excln- 
Blve  possession  and  enjoyment  of  all  the 
real  estate  of  his  said  testatrix  ever  since 
her  death.  That  he  has  continoed  tbe 
mercantile  business  in  which  she  was  en- 
gaged daring  her  life,  until  within  tbe 
last  fear  or  live  we^s,  and  has  managed 
it  according  to  his  own  pleasure,  without 
authority  from  any  court,  wittioat  tbe 
consent  or  supervision  of  creditors,  and 
without  rendering  any  account  of  his  man- 
agement. And  the  deponent  further  says 
that  tbe  unsecured  claims  outstanding 
against  the  estate  amoiint.according  to  the 
master's  report  on  February  14, 1889,  which 
was  confirmed  by  this  court  on  February 
16, 1888,  on  motion  of  tbe  said  executor's  at- 
torney, to  upwards  of  $6,500;  that  the 
Hens  ut  mortgage  on  the  real  estate 
amount,  as  deponent  is  informed  and  be- 
lieves, to  upwards  of  f3,6D0;  and  that  the 
said  real  estate  is  not  worth,  in  the  de- 
ponent's opinion,  more  than  f7,000.  And 
the  deponent  further  says  that  tbe  course 
of  the  said  exeentor  convinces  Mm  that 
the  said  estate  has  been  grossly  misman- 
aged, and  that  he,  the  said  executor,  is 
either  incompetent  or  unwilling  to  con- 
duct tbA  same  as  the  interests  of  creditors 
demand, and  that  said  executor  is  unfit  to 
be  longer  trusted  with  the  control  of  said 
estate.  And  in  further  support  of  this 
opinion,  the  deponent  st^s  that,  although 
in  the  prime  of  life,  and  without  business, 
tbe  exeentor  has  turned  over  the  real  es- 
tate to  tbe  managem«it  of  his  wife, "  etc. 
On  April  ao,  1889,  Judge  Wallacr  issued  a 
rule,  requiring  Harman,  the  executor,  to 
show  caose  why  a  receiver  of  the  proper- 
ty of  tbe  testatrix  should  not  be  appoint- 
ed to  take  possession  and  administer 
tbe  same  under  the  orders  of  the  court. 
Tbe  role  was  made  returnable  by  Judge 
VTALXJkCK  before  himself,  first  at  Union, 
but  afterwards,  on  motion  of  plaintiff's 
attorney,  at  Georgetown,  when  tbe  appli- 
cation was  heard  on  May  7, 1889,  and  up- 
on tbe  return  of  the  executor,  and  affi- 
davits pro  and  con  granted,  so  tar  as  the 
personal  estate  of  the  testatrix  was  con- 
omed.  D.  B.  Wheeler  was  appointed  re- 
cover, and,  upon  bis  entering  into  bond 
as  was  required,  be  "  was  authorised  to 
demand,  sue  for,  and  collect  all  sums  of 
money  owing  to  tbe  estate, "  etc.  From 
this  order  tbe  plaintiff  gave  notice  of  ap- 
peal upon  tbe  following  grounds,  vis.: 
"(l)  Because  his  honor  erred  in  deciding 
'  that  Thomas  F.  Harman  has  failed  to 
administer  the  estate  of  bis  said  testatrix 
aM  required  by  law,  and  the  will  of  his  said 
testatrix,  and  demanded  by  the  Interest  of 
creditors;'  (2)  because  beerred  in  deciding 
that  tbe  said  Thomas  F.  Harman  has  be- 
come Insolvent,  if  not  so  at  the  death  of 
tbe  said  testatrix,  and  Is  therefore  not  a 


safe  custodian  of  the  estate  committed  to 
his  care  under  the  said  will;  (8)  because 
bis  honor  erred  in  deciding  '  that  tbe  es- 
tate of  said  testatrix  now  visible  is  proba- 
bly insufficient  to  extinguish  tbe  demands 
acknowledged  and  established  against  it;' 

(4)  because  bis  honor  erred  in  continuing 
the  injunction  made  In  the  order  to  show 
cause,  and  In  making  the  same  perpetual; 

(5)  because  his  honor  erred  in  appointing 
a  receiver  of  tbe  personal  estate  of  his  said 
testatrix  mentioned  in  the  order  of  May  7, 
1889;  (6)  because  his  honor  erred  in  not 
deciding  that  this  plaintiff  had  shown 
good  and  sufficient  cause  why  a  receiver 
should  not  be  appointed  as  well  of  the 
personal  estate  of  his  testatrix  '  as  of  the 

I%&1  flHtfltO  '  **  etc 

On  Jnly'4,  1889,  David  B.  Wheeler,  who 
had  been  appointed  receiver  on  May  7, 1889, 
filed  an  affidavit  that  he  had  given  bond 
as  required,  and  had  demanded  in  writing 
that  the  executor,  Harman,  should  turn 
over  to  him  all  tbe  property  of  tbe  testa- 
trix referred  to  in  the  order  appointing  htm 
receiver;  but  that  tbe  said  Harman  posi- 
tively refused  to  deliver  the  property  as 
ordered,  whereupon  Judge  Fbasbr  directed 
a  rule  against  the  said  Harman  requiring 
him  to  show  cause  before  tbesaldJndge 
Fbasbh,  "In  open  court,  at  N6wt>erry  C. 
H.,  on  Friday,  July  12, 1889,  whybe  should 
not  be  attached  for  contempt  of  court  in 
failing  to  turn  over  to  the  said  receiver  tbe 
personal  property  of  the  testatrix,  Mary 
B.  Herman,  as  directed. "  Harman,  theex- 
ecutor,  made  return,  submitting,  among 
other  things,  that,  at  tbe  time  Wheeler  at- 
tempted to  quality  as  receiver,  he  (Har- 
man) bad  perfected  an  appeal  to  the  su- 
preme court  from  Jndge  Wallace's  order 
appointing  a  receiver;  that  on  the  same 
day  he  gave  notice  of  amotion  before  Chief 
Justice  Simpson  for  an  order  staying  all 
proceedings  under  the  order  appealed  from, 
until  the  appeal  should  be  decided ;  that 
the  chief  justice  bad  granted  the  order,  on 
condition,  however,  that  the  appellant 
should  enter  into  bond  In  tbe  sum  of  92,000 
"  to  obey  the  decision  of  tbe  supreme  court 
on  the  appeal,"  which  condition  be  pro- 
posed to  perform.  At  the  hearing,  as  no- 
ticed at  Newberry,  It  appeared  that  tbe  ap- 
pellant bad  not  given  the  bund  required 
by  the  order  of  the  Chief  Justice,  but,  as 
the  time  within  which  he  might  do  so  had 
not  expired.  Judge  Frabek  ordered  "that 
tbe  further  bearing  of  the  rule  becontinued 
until  Tuesday.  July  23,  1889.  at  Spartan- 
burg, ut  chambers."  From  this  order  the 
appellant  again  gave  notice  of  appeal  up- 
on the  grounds:  "(1)  Because  the  matter 
then  before  the  court  was  not  such  as.  uor 
der  the  law,  could  be  heard  and  decided  at 
chambers,  without  consent;  (2)  because 
his  honor,  the  circuit  judge,  bad  no  power 
or  jurisdiction  to  order  a  hearing  of  the 
matter  then  before  the  court,  to  be  heard 
by  him  in  another  county,  at  chambers, 
without  consent;  (8)  because  the  circuit 
judge  bad  no  power  or  jurisdiction  to  or^ 
der  a  bearing  of  tbe  matter  then  before  tbe 
court,  to  be  heard  at  chambers, in  another 
county,  without  consent, "  etc.  On  July 
22a,  the  day  before  that  appointed  for  the 
bearing  of  tbe  rule,  the  appellant  made  a 


Digitized  by 


Google 


100 


SOUTHEASTEBN  BEPOBTEB,  Yol.  12. 


(S.C. 


Ropplemental  retnm,  In  which  be  stated 
that  he  had  abandoned  bifi  Intention  of 
giving  the  bond  required  by  the  order  ol 
the  chief  Justice  to  Rtay  the  proceedlngTi 
and  that  be  had  turned  over  the  property 
required  to  be  delivered  to  the  receiver, 
with  certain  reservations  as  to  the  books 
of  account,  and  especially  the  following, 
signed  by  him :  "I  acltno  wledge  tha  1 1  hold 
the  property  below  described,  subject  to  the 
determination  of  the  court  upon  the  qnes- 
tion  whetherl  am  entitled  to  thesaraeun- 
der  the  homestead  exemption  laws  of  this 
state.  In  case  1 1  is  decided  I  am  not  entitled 
thereto,  lam  to  turn  thesameover  to  David 
B.  Wtaeeler.as  recelverof  the  estate  of  Mary 
£.  Harman,  deceased,  under  the  order  of 
Judge  Wallace,  (May  7,  1889.)  declining, 
tor  the  reason  stated,  to  turn  the  same 
over  to  him  at  this  time. "  Then  follows 
list  of  the  property  retained.  Judge 
Fraber  held  that  the  return  as  amended 
wa8"insufflclent;  that  the  question  as  to 
any  homestead  rights  which  Harman  may 
have  in  the  estate  of  his  deceased  wifa  can- 
not  now  be  properly  made.  If  there  are 
any  such  rights,  they  must  be  set  up  in 
some  other  proceeding, "  etc.  He  ordered 
that  the  rule  be  made  absolute,  and  that 
the  said  Thomas  F.  Harman  do  turnover 
to  the  said  D.  B.  Wheeler,  receiver,  the  said 
books  of  account,  and  all  the  property 
mentioned  in  the  return  as  claimed  as 
homestead,  within  10  days,  etc. ;  and  that 
the  said  Thomas  F.  Harman  do  pay  910 
costs  of  this  motion.  From  this  order  al- 
so, the  executor,  Harman,  finally  api>eals 
uponthefollowlnggronnds:  "(1)  Because 
his  honor  was  withoutjurisdlction  to  hear 
and  determine  the  matters  adjudged  In 
said  order  at  chambers,  without  consent; 
(2)  because  his  honor  erred  in  adjudging 
the  returns  to  the  rule  issued  July  8, 1889, 
insufficient;  (S)  because  his  honor  erred  in 
deciding  that  plaintiH's  appeal  from  the 
order  of  May  7. 1889,  did  not  stay  proceed- 
ings thereunder;  (4)  because  hishonorerred 
in  not  deciding  that  plaintiff's  appeal  from 
the  order  of  May  7, 1889,  operated  to  stay 
further  proceedings  thereunder;  (5)  be- 
cause he  erred  in  deciding  that  the  court 
had  jarisdictinn  to  issue  the  rule  herein, 
while  the  motion  for  an  order  to  stay  pro- 
ceedings was  pending  before  the  chief  jus- 
tice; (6)  because  his  honor  erred  in  not  de- 
ciding that  the  court  was  without  jurisdic- 
tion to  issue  the  rule  herein,  while  the  mo- 
tion for  an  order  to  stay  was  pending  be- 
fore the  chief  justice ;  (7)  because  his  honor 
erred  in  overruling  plaintiff's  objection  to 
the  hearing  of  the  matters  embraced  In 
said  rule,  and  the  return  thereto,  at  cham- 
bers, without  consent;  (8)  because  bis 
honor  erred  in  hearing  and  determining 
the  matters  embraced  in  said  rule  and  re- 
turn thereto,  notwithstanding  the  appeal 
from  the  order  of  July  IS,  1889,  directing 
the  hearing  to  be  beard  at  chambers  at 
Spartanburg;  (9)  because  his  honor  erred 
in  ordering  plaintiff  to  pay  ten  dollars 
costs."  The  appellant  also  gave  notice 
that  he  would  move  the  supreme  court  "  to 
review  the  order  of  July  13, 1889,  directing 
the  hearing  on  said  rule  to  be  at  cham- 
bers, at  Spartanburg,  without  the  consent 
of  plaintiff,  upon  the  grounds  embraced  in  I 


the  notice  of  appeal  therefrom  heretofore 
served,  "etc. 

As  to  the  appeal  from  the  order  of  Judge 
Wallace,  the  exceptions  make  substan- 
tially but  one  point,  vis. :  that  it  was  er- 
ror to  appoint  a  receiver  to  take  the  per- 
sonal property  of  the  testatrix  oat  of  the 
control  of  the  executor  appointed  by  her, 
and  deliver  it  to  a  receiver,  to  be  adminis- 
tered nnder  the  supervision  of  the  court. 
(1)  It  was  urged  that  the  Judge  had  no 
Jarisdiction  to  grant  equitable  relief,  in- 
clnding  the  appointment  of  a  receiver,  for 
the  reason  that  the  creditors  had  not  first 
exhausted  their  legal  remedies,  which  could 
only  be  shown  by  proof  of  an  execution 
obtained  on  the  law  side  of  the  court,  with 
a  return  upon  It  of  aulla  bona,,  which 
was  not  shown.  There  is  snch  a  doctrine 
applicable  to  cases  inter  vivos,  but,  as  we 
understand  it,  this  rule  of  evidance  has  no 
application  to  a  "creditors'  bill, "  to  mar. 
shal  the  assets  of  the  estate  of  a  deceased 
debtor.  It  is  quite  clear  that  a  creditor 
may  file  what  is  known  as  a  "creditors' 
bill  "against the  executor  of  his  dead  debt- 
or, to  make  him  account  for  the  estate  in 
his  hands,  without  having  first  obtained 
a  Judgment  upon  the  la  w^de  of  the  court, 
and  procured  upon  it  a  retnm  of  atilla 
bona.  The  executor,  Harman,  instituted 
this  action,  one  of  the  objects  of  which 
was  to  enjoin  the  creditors  from  sning 
him  at  law;  and,  if  no  progress  can  be 
made  on  the  equity  side  of  the  court,  until 
such  judgment  and  return  are  shown,  the 
executor  would  surely  be  beyond  reach  on 
either  side  of  the  court.  We  do  not  think 
the  rule  of  evidence  in  question  has  any 
proper  application  to  a  case  like  this.  See 
Peleer  v.  Hughes,  27  8.  C.  408,  8  S.  E.  Bep. 
781,  and  Austin  v.  Morris,  28  S.  C.  408,  both 
of  which  were  cases  later  vivos.  (2)  It 
was  further  urged  that  there  was  no  Juris- 
diction to  appoint  a  receiver  to  take  the 
assets  out  of  the  hands  of  the  executor, 
who  had  legal  title  to  them,  and  deliver 
them  to  a  receiver  for  the  benefit  of  credit- 
ors, who  had  no  specific  legal  right  to 
them;  that  a  receiver  is  only  appointed  to 
take  and  hold  possession  of  property 
where  the  title  is  in  controversy,  which  la 
not  the  case  here.  This  action  nndonbted- 
ly  was  insUtnted  by  the  executor,  but  it  in 
as  much  in  the  nature  of  a  creditors'  bill 
as  If  the  creditors  had  brought  it  against 
the  executor.  It  is  true  that  the  creditors 
are  not  entitled  to  the  possession  of  the 
assets  themselves,  which  are  intrusted  to 
a  representative  (executor)  of  the  deceased 
debtor;  but  they  have  an  Interest  in  the 
assets  for  the  payment  of  their  debts,  and 
the  representative  (executor)  is  a  qnaat 
trustee  for  them,  and  this  gives  them  the 
right,  in  a  proper  case,  to  have  a  receiver 
appointed  to  take  charge  of  the  assets  in 
order  to  prevent  waste.  As  Mr.  Pomero.v 
puts  it:  "The  third  class  [when  receiver 
may  be  appointed]  embrnces  those  cases 
In  which  the  person  holding  title  to  the 
property  is  In  a  position  of  trust  or  of 
gua^l  trust,  and  is  violating  his  fiduciary 
duties  by  misosing,  misapplying,  or  wast- 
ing the  property,  and  Is  thereby  endanger- 
ng  the  rights  of  other  persons  beneficially 
Interested."  8  Pom.  Eq.  Jur.  p. 861,  (  1834. 
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and  notes.  In  administration  finits  a  re- 
reiver  will  be  appelated,  when  the  execu- 
tor or  administrator  has  been  guilty  of 
misconduct,  waste,  or  misuse  ol  assets, 
and  there  is  real  danger  of  loss.  Now, 
taking  this  as  our  guide,  we  must  say  we 
agree  wltta  tbo  circuit  Judge  that  a  case 
was  made  tor  the  appointment  of  a  re- 
ceiver. We  think  there  was  no  error  in  the 
order  of  Judge  Wallace. 

Then,  as  to  the  orders  of  Judge  Frasbb 
attaching  the  appellant  for  refusing,  as 
ordered,  to  turn  orer  the  personal  proper- 
ty of  the  testatrix  to  the  receiver  appoint- 
ed, the  exceptions  may  be  condensed  Into 
three  propositions :  Ffrst.  That  the  judge 
had  not  Jurisdictloin  to  grant  the  order  of 
attachment  atchambera.  Second.  That  it 
was  error  to  grant  the  order  pending  an 
appeal  from  the  order  appointing  the  re- 
ceiver, whfch  stayed  all  proceedings  under 
It.  antll  the  appeal  was  beard.  Third. 
That  it  was  error  to  require  the  appellant 
to  surrender  the  personal  property  claimed 
by  him  as  a  homestead  exemption.  (1) 
The  attachment  rule  was  first  noticed  to 
be  heard  "In  open  court  at  Newberry  C. 
H.,  nn  July  12, 1889,"  but  It  thus  appeared 
that  the  time  allowed  by  the  order  of  the 
chief  Justice,  lor  the  appellant  to  give  bond 
to  stay  the  proceeding,  had  not  expired ; 
and  Judge  Frasbb  "continued  the  further 
hearing  of  the  rule  until  Tuesday,  July  23, 

1888,  at  Spartanburg. "  On  that  day  It 
appeared  that  the  appellant  had  failed  to 
give  the  bond  required,  and  Judge  Fraser, 
after  bearing  the  whole  case,  granted  the 
order  of  attachment.  Was  that  order 
void  tor  the  want  of  jurisdiction  to  grant 
it?  It  does  not  seem  so  tuns.  A  Judge 
has  the  express  authority  to  appoint  a  re- 
ceiver at  chambers,  (Code,  §  265,)  and  why 
may  he  not  in  the  same  way  make  the 
supplemental  order  to  enforce  obedience 
to  the  appointment?  Subdivision  5  of 
section  2fe  provides  that  "  whenever,  in 
the  exercise  of  Its  authority,  a  court  shall 
have  ordered  the  deposit,  delivery,  or  con- 
veyance of  money  or  other  property,  and 
the  order  is  disobeyed,  the  court,  besides 
punishing  the  disobedience  as  for  con- 
tempt, may  make  an  order  requiring  the 
fherifr,"  etc.  In  the  cases  of  Klinck  v. 
Black,  14  S.  0.  246,  and  Pelier  v.  Hughes, 
27  S.  C.  408,  3  S.  E.  Rep.  781,  attachments 
for  contempt  of  court  in  refusing  to  obey 
orders  were  granted  by  a  Judge  at  cham- 
bers. The  very  nature  of  such  cases,  and 
the  danger  sought  to  be  provided  against, 
would  seem  to  make  it  necessary  that  the 
remedy  for  disobedience  should  be  as 
prompt  and  summary  as  the  appointment 
itself.  (2)  When  the  order  of  attachment 
was  granted  at  Spartanburg  on  July  23, 

1889,  was  there  a  legal  appeal  pending 
from  the  order  appointing  the  receiver 
which  stayed  further  proceedings  under  it 
until  the  appeal  was  heard?  Section  350 
of  the  Code  provides  "that,  if  the  judg- 
ment appealed  from  direct  the  assignment 
or  delivery  of  documents  or  personal  prop- 
erty, the  execution  of  the  Judgment  shall 
not  be  stayed  by  appeal,  unless  the  things 
required  to  be  assigned  or  delivered  be 
brought  Into  court,  etc.,  or  unless  an  un- 
dertaking be  entered  into  on  the  part  of 
the  appellant  by  at  least  two  sureties," 


etc.  The  order  appointing  a  receiver  cer- 
tainly directed  a  "  delivery  of  documents 
and  personal  property, "and  as  the  under- 
taking required  was  not  given,  we  think 
there  was  no  legal  appeal,  which  stayed  fur- 
ther proceedings  under  the  order  ot  Judge 
Wallace.  Bat  it  is  urged  that,  after  notice 
of  appeal,  the  appellaut  made  application 
to  Chief  Justice  Simpson  for  an  order  stay- 
ingfurther  proceedings  pendlngtbe  appeal. 
Such  an  order  was  granted,  but  on  condi- 
tion that  the  appellant  should,  within  10 
days,  enter  into  bond  in  the  sum  of  $2,000, 
"to  the  effect  that  the  appellant  will  ob«^ 
the  order  of  the  supreme  court,  upon  the 
appeal  from  said  order. "  This  bond  the 
appellant  failed  to  give  within  the  time 
indicated,  and  the  order,  by  Its  own  terms, 
became  a  nullity.  So  that,  on  July  28, 
1887,  when  the  attaching  order  was  grant- 
ed, there  was  no  appeal  pending  which 
stayed  the  proceeding.  See  In  re  Whipper, 
10  S.  E.  Rep.  579.  (3)  It  la  not  stated  tbat 
the  testatrix,  Mrs.  Harman,  left  any  chil- 
dren, and  we  have  not  been  referred  to 
any  law  which  gives  to  the  husband  a 
homestead  exemption  in  the  property  of 
his  deceased  wife,  as  against  her  creditors. 
If  any  snch  right  exists,  we  agree  tbat  it 
could  not  for  the  tirst  time  be  properly,  set 
up  in  the  return  to  the  rule  in  this  case. 
Thomas  F.  Harman,  as  beneficiary  under 
bis  wife's  will,  will  be  entitled  to  what- 
ever remains  of  her  estate  after  the  debts 
are  paid,  but  of  course  the  debts  must  be 
first  paid,  and,  as  executor,  it  Is  bis  duty 
to  make  all  proper  eRorts  to  have  tbem 
paid.  It  is  not  intended  to  decide  any- 
thing as  to  the  question  ot  homestead ; 
but  we  cannot  sa.v  tbat  the  circuit  judge 
committed  error  in  requiring  full  perform- 
ance of  the  order  of  judge  Wallace  ap- 
pointing the  receiver.  The  Judgment  ot 
this  court  is  that  the  Jndirment  of  the  cir- 
cuit court  be  affirmed. 

Simpson,  C.  J.,  and  McItbb,  J.,  concur. 


Ross  Y.  Oboroia,  C.  &  N.  Bt.  Co. 

(Su-pretM  Court  of  South  Carolina.    Oct  SO, 
1890.) 

OBSTBTJonojr  of  Prfvatb  Wat  bt  Railboad— 
Rbmbdibs. 

1.  The  owner  of  a  private  right  of  way  trhloh 
is  obstructed  by  a  railway  company  in  the  con- 
struction of  its  road  cannot  recover  in  an  action 
for  damages,  but  must  proceed  to  obtain  compen- 
sation In  the  manner  prescribed  by  ttie  statute, 
(Gen.  St.  S.  C.  i{  1550-1561,)  olthoogh  the  statutes 
speak  generally  of  the  taking  of  "lands"  for  rail- 
way purposes,  and  not  of  easements. 

3.  Gen.  St.  S.  C.  1681,  provides  that  "when  a 
railroad  is  laid  out  across  a  highway  or  other 
way,  it  shall  be  constructed  so  as  not  to  obstruct 
the  same."  Section  1589  prescribes  a  specific 
penalty  for  the  wrongful  acts  prohibited  by  the 
chapter  including  the  obstruction  of  ways  pro- 
hibited by  section  1581.  Held,  that  the  owner  ol 
a  private  way  could  not  maintain  an  action  of 
trespass  for  damages  against  a  railway  company 
that  obstructed  it,  but  could  bring  an  action  for 
the  penalty  as  l>rescribed  by  section  1539. 

8.  Where,  in  an  action  against  a  railway 
company  for  obstructing  a  private  way,  the  com- 
plaint alleges  that  the  way  is  so  entirely  ob- 
structed by  the  railway  embankment  that  plain- 
till  is  utterly  unable  to  pass,  and  the  proof  shows 
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that  the  way  is  only  partially  obstructed,  leavbig 
ample  room  for  egress  and  regress,  a  nonsnit 
should  be  granted,  as  the  Tariance  is  fatal. 

Appeal  Irom  common  pleas  circuit  court 
of  Chester  county;  Presslky,  JuOkc. 

J.  L.  Glenn,  for  appellant.  Henry  Jk 
Gage,  for  respondent. 

McIVKR,  J.  The  substantial  allega- 
tions of  the  complaint  aro  as  follows: 
That  plaintiff,  being  the  owner  of  a  lot  in 
the  town  of  Chester,  is  entitled  to  "a  pri- 
vate way"  Itnown  as  "Peace  Street, ''^  80 
feet  in  width,  as  his  only  means  of  egress 
from  his  said  lot  into  Pine  street,  a  public 
highway  in  said  town;  that  defendant 
has  obstructed  said  private  way  "by  erect- 
ing therein  and  across  the  same  an  em- 
bankment of  earth  from  four  to  twelve 
feet  nigh,  so  that  the  plaintiff  is  utterly 
unable,  as  was  and  is  his  right,  to  pass 
and  repass  along  the  said  way  with  teams 
or  on  foot;"  that  the  plaintiff  has  been 
damaged  thereby  to  the  amount  of  f  500, 
for  which  sum,  together  with  costs,  judg- 
ment is  demanded.  The  defendant,  by  its 
answer,  denies  these  allegations,  and  as  a 
further  defense  says  that,  if  the  said  pri- 
vate way  has  been  in  any  way  obstructed 
by  defendant,  it  has  been  done  in  the  con- 
struction of  its  railway  upon  its  own 
land,  in  accordance  with  and  by  virtue  of 
the  powers  granted  by  the  legislature  to 
defendant  in  its  charter,  and  that  plaintiff 
still  has  an  unobstructed  way  from  his 
lot  to  Pine  street,  provided  by  defendant; 
and  it  is  submitted  that  if  plaintiff  has 
been  deprived  of  his  use  of  Peace  street  by 
the  construction  of  defendant's  railway, 
bis  only  remedy  is  to  have  his  damages 
assessctd  in  the  mode  prescribed  by  stat- 
ute. The  testimony  on  the  part  of  the 
plaintiff  was  that  he  had  purchased  from 
one  Wylle  a  lot  upon  which  he  resided, 
which  was  described  in  the  deed  from  said 
Wylle  as  bounded  on  the  Houth  by  Peace 
street,  and  was  so  represented  on  a  plat 
attached  to  said  deed ;  "  that  Peace  street, 
laid  out  30  feet  wide,  was,  at  the  time  of 
plaintiff's  purchase,  and  at  the  trial,  the 
plaintiff's  only  way  leading  from  out  of 
the  plaintiff's  lot  to  a  public  way,  to-wit, 
Fine  street ;  that  the  defendant  corpora- 
tion constructed  its  road-bed  along  and 
In  the  said  Peace  street,  from  its  Junction 
with  Pine,  south-westwardly  to  a  point 
where  it  passes  the  south-western  comer 
of  plaintiff's  lot,  beginning  with  a  fill 
about  twelve  feet  high,  and  ending  with  a 
fill  four  feet  high  In  front  of  plaintiff's  lot ; 
that,  after  the  construction  of  the  fill. 
Peace  street  was  twenty-five  feet  wide  in 
front  of  plaintiff's  house  and  twelve  feet 
wide  at  the  junction  with  Pine  street,  and 
at  most  other  points  was  twenty  feet 
wide. "  At  the  close  of  the  testimony  on 
the  part  of  the  plaintiff,  a  motion  for  a 
nonsuit  was  made  and  refused,  to  which 
exception  was  duly  talcen.  The  defendant 
then  offered  testimony  tending  to  show 
that  the  original  location  of  the  road-bed 
had  been  so  changed  as  to  leave  a  way  25 
feet  wide  between  the  foot  of  defendant's 
embankment,  and  the  front  of  plaintiff's 
lot,  and  that  defendant  had  procured 
from  the  land-owners,  between  plaintiff's 
lot  and  Pine  street,  an  additional  right  of 


way,  so  as  to  give  plaintiff  an  nnobstmct- 
ed  outlet  to  Pine  street,  not  narrower  at 
any  point  than  12  feet,  as  Indicated  by  the 
diagram  offered  In  evidence,  which  should 
be  incorporated  In  the  report  of  this  case. 
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VTLIB  STREET. 

Upon  the  case  as  thus  presented,  the  Jury 
were  instructed,  among  other  things,  as 
follows:  "Where  one  person  sells  a  lot  and 
calls  for  a  street  as  a  boundary  of  the  lot 
be  sells,  that  gives  the  purchaser  of  the  lot 
the  right  to  use  the  street.  •  •  •  No 
corporation  has  the  right  to  obstruct 
him  in  the  use  of  it.  Admitting  that  tbn 
railroad  company  had  the  right  to  cross 
it,  or  cross  it  diagonally,  it  Is  still,  under 
the  law  of  land,  bound  to  cross  it  In  sucb 
a  manner  as  not  to  obstruct  him  in  the 
use  of  It.  If  it  has  done  so,  he  is  entitled 
to  your  verdict:  First.  That  the  plaintiff 
Is  entitled  to  the  use  of  P.  street  as  a  pri- 
vate way.  Tour  verdict  will  be  that  he  is 
entitled  to  the  use  of  the  street, — to  the 
unobstructed  use  of  P.  street;  and  we  find 
that  the  defendant  corporation  has  ob- 
structed the  said  street,  and  would  give 
the  plaintiff  so  many  dollars  damages." 
Then,  after  Instructing  the  jury  as  to  the 
claim  for  exemplary  damages, — a  matter 
not  now  Involved  in  the  case, — the  circuit 
Judge  proceeded  to  say:  "Then,  what  are 
the  actual  damages?  The  party,  it  seems, 
was  obstructed  in  the  use  of  the  street 
wholly  for  about  a  year,  or  perhaps  a  lit- 
tle more,  (though  of  this  we  do  not  find  in 
the  testimony  as  reported  in  the  case  a 
particle  of  evidence.)  Furthermore,  even 
when  the  street  was  open  so  that  he  may 
have  the  use  of  it,  he  has  not  the  use  of  the 
street  according  to  the  width  that  his 
purchase  called  for.  That  ts  the  testi- 
mony, and  the  question  then  is,  does  the 
narrowing  of  that  street  injure  the  value 
of  his  property?  Will  it  permanently  In- 
jure the  value  of  his  property?   If  bo,  then 


Digitized  by 


Google 


8.C.) 


BOSS  0.  6EOBGIA.  G.  &  X.  BY.  GO. 


lOS 


It  la  damaged.  Anything  which  will  per- 
manently Injure  the  value  of  his  property, 
the  damage  to  that  property  must  be  al- 
lowed." And,  at  the  conclusion  of  the 
charge,  these  words  are  used :  "  My  simple 
charge  is  that  it  that  street  Is  obstrocted 
and  made  less  convenient  by  the  railroad, 
so  as  to  injure  the  value  of  the  property, 
tbe  plaintiff  is  entitled  to  recover  the  loss 
In  value  to  his  property,  and  also  for  the 
time  bis  road  was  obstructed,  whatever 
the  jury  may  think  is  right. "  The  jury  re- 
turned a  verdict  In  the  following  form : 
"We  find  the  pialntitf  has  the  right  to  the 
unobstructed  use  of  Peace  street,  and  five 
(f5)  dollars  damages  in  this  case. " 

Tbe  defendant  appeals  upon  the  several 
grounds  set  out  in  tbe  record,  in  which  er- 
ror Is  Imputed  to  the  circuit  judge  In  the 
following  particulars:  (1)  In  refusing  the 
motion  for  a  nonsuit.  (2)  In  not  holding 
"that  the  use  of  a  part  of  Peace  street  by 
tbe  defendant  in  the  construction  of  its 
railway  was  lawful  and  not  wrongful,  and 
that  plaintiff  was  only  entitled  to  have  an 
assessment  of  the  amount  of  compensation 
due  bim  for  tbe  obstruction  of  Peacestreet 
by  defendant."  (S)  In  holding  that  plain- 
tllf  was  entitled  to  any  other  remedy  than 
the  special  proceeding  provided  by  stat- 
ute for  the  assessment  of  the  amount  to 
be  paid  by  railway  companies  for  rights 
of  way.  (4)  In  holding  that  a  private 
right  of  way  or  tbe  use  thereof  could  not 
be  condemned,  or  in  any  way  acquired, 
without  the  consent  of  tbe  owner.  (5)  In 
boldftng  that  the  defendant  could  not,  by 
virtue  of  Its  charter,  construct  its  rail- 
way upon  land  over  which  plaintiff  had 
a  rigtat  of  way,  even  though  defendant 
had  permission  of  the  owner  of  the  land, 
or  owned  tbe  land  itself.  (6)  In  holding 
tbat  defendant  could  not,  for  the  purpose 
of  conntructlng  Its  railway,  alter  and 
change  the  location  of  Peace  street,  even 
though  as  good  a  way  should  be  provided 
for  those  entitled  to  the  use  of  Peace 
street.  (7)  "  Because  his  honor  erred  in  di- 
recting the  jury  to  find  in  the  verdict  any- 
thing else  than  the  amount  of  damages 
they  might  tbink  the  plaintiff  entitled  to 
tor  tbe  changing  and  alteration  of  Peace 
street. "  It  has  been  deemed  necessary  to 
make  a  much  fuller  statement  of  the  pro- 
ceedings below  than  Is  usually  required, 
because,  as  It  seems  to  me,  there  is  some 
contusion  as  to  the  real  nature  and  scope 
of  tbe  action.  Even  the  circuit  Judge  in 
some  portions  of  his  charge  seems  to  have 
regarded  it  as  an  action  to  recover  dam- 
ages for  tbe  permanent  Injury  done  to 
plalntllTs  own  property  by  tbe  construc- 
tion of  tbe  railroad  over  and  along  the 
private  right  of  way  claimed  by  him  in 
what  la  called  "Peace  Street,"  although, 
strictly  speaking.  It  is  not  a  street,  but 
simply  a  private  way,  as  is  conceded  on 
both  sides.  But,from  other  remarks  made 
in  tbe  charge,  1 1  would  seem  tbat  he  regard- 
ed it  as  an  ordinary  action,  such  as  wasfor- 
merly  designated  as  an  action  on  tbe  case, 
to  recover  damages  for  the  obstruction  of 
a  private  way.  In  one  view  of  the  case, 
it  would  become  extremely  Important  to 
determine  whether  the  present  action  be- 
longed to  tbe  former  or  to  the  latter  class; 
for.  If  It  bdonged  to  the  former,  then  the 


damages  recovered  would  be  a  satisfac- 
tion of  tbe  Injury  complained  of  tor  all 
time  to  come,  whereas,  if  It  belongs  to  tbe 
latter  class,  then  the  defendant  would  be 
liable  to  repeated  actions,  with  ever-in- 
creasing damages,  as  a  means  of  forcing 
tlie  removal  of  the  nuisance.  But.  under 
the  view  which  I  takeof  thecase,  this  ques- 
tion becomes  immaterial.  It  seems  to  me 
that  when  the  legislature  granted  a  char- 
ter to  the  defendant  company,  authorizing 
It  to  construct  a  railway  between  the 
points  therein  designated,  It  must  be  re- 
garded as  having  conferred  upon  said 
company  the  right  to  take  and  condemn 
such  lands  and  rights  of  way  as  might  be 
necessary  to  effect  the  purpose,  and  also 
the  right  to  crosq  or  run  along  any  high- 
way or  other  way  which  might  be  eucoun- 
tered  on  tbe  route  selected  between  the 
designated  termini.  This  Is,  by  virtue  of 
the  right  of  eminent  domain,  retained  by 
the  state,  the  only  limitation  upon  which 
Is  found  in  section  28,  art.  1,  of  the  consti- 
tution forbidding  the  taking  of  private 
property  "for  public  use,  or  for  the  use  of 
corporations,  or  for  private  use,  without 
the  consent  of  the  owner,  or  ajust  com- 
pensation being  made  therefor.  In  tbe 
thirteenth  section  of  the  charter  of  the  de- 
fendant company  (Act  18S6, 19  St.  6»7)  it 
Is  provided  "  that  this  company  shall  en- 
joy tbe  benefits,  and  be  subject  to  tbe 
provisions,  of  sections  1660-1661,  inclusive, 
of  chapter  40  of  tbe  General  Statutes  of 
South  Carolina,  with  respect  to  the  man- 
ner of  acquiring  lands,  or  the  right  ot  way 
over  lands  required  by  It. "  Now,  it  will 
be  observed  that  these  sections  ot  the  Gen- 
eral Statutes  just  referred  to  do  not  pur- 
port to  confer  the  right  to  take  or  con- 
demn the  property  of  tbe  citisen  tor  the 
construction  of  a  railway,  or  other  struct- 
ure uf  like  kind,  under  the  right  of  emi- 
nent domain,  for  this  Is  conferred  by  the 
charter  ot  the  company  claiming  such 
right,  and  these  sections  only  purport  to 
prescribe  the  manner  in  which  this  is  to 
be  done,  and  tbe  mode  by  which  tbe 
amount  ol  compensation  is  to  be  ascer- 
tained. Hence,  while  these  sections  do 
not,  in  express  terms,  refer  to  the  taking 
orcondemnationot  aprivate  rightof  way, 
but  only  speak  generally  of  "lands,"  yet  It 
seems  to  me  that  the  obvious  intention 
was  to  include  in  the  term  "lands"  all 
rights  or  easements  growing  thereout. 
Any  other  construction  would  inevitably 
lead  either  to  theconclusinnthat  the  l^s- 
lature  did  not  intend  toconfer  the  right  to 
take  or  condemn  a  private  right  of  way  for 
theconstructiou  ot  a  railway,  or  that  they 
intentionally  provided  no  mode  by  which 
the  owner  of  such  private  right  ot  way 
could  obtain  compensation  for  the  taking 
of  his  property.  The  former  is  so  palpa- 
bly absurd  in  its  results  as  to  forbid  its 
adoption ;  for,  it  the  right  to  take  or  con- 
demn a  private  way  for  the  construction 
of  a  railroad  has  not  been  conferred,  then  It 
follows  that,  when  a  railway  company 
in  the  construction  of  its  road  reaches  a 
private  way,  It  must  stop  until  it  can  ob- 
tain the  consent  of  the  owner  ol  such  right 
of  way,  and  thus  a  great  public  enterprise 
may  beabsolutely  defeated  by  the  obstina- 
cy ot  some  perverse  individual.    Tbe  Idea 
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that  land— the  freehold  itaeU— may  be 
taken  under  the  ri^ht  of  eminent  domain, 
and  yet  a  mere  easement  growing  oat  of 
or  appurtenant  to  the  laud  cannot  be, 
seemB  too  extraordinary — to  use  no  harsh- 
er term— to  admit  of  its  adoption.  So, 
too,  I  cannot  think  that  the  l^lalatore 
wonld  be  so  grossly  anjast,  and  so  regard- 
less of  its  conBtitutlonal  obligations,  as  to 
omit  intentionally  any  provision  for  the 
assessnient  of  compensation  to  the  owner 
of  a  private  rlRht  ot  way  taken  or  con- 
demned for  the  use  of  a  corporatiun.  It 
seems  to  me,  therefore,  that  tlie  provisions 
contained  in  section  1550-1601,  prescribing 
the  mode  In  which  the  amount  of  com- 
pensation to  which  the  owner  of  private 
property  may  be  entitled,  when  the  same 
is  taken  under  the  right  of  eminentdomain, 
applies  to  all  species  of  property  that  may 
be  so  taken.  If  this  be  so,  then  it  seems 
to  be  conceded  that  the  plaintiff's  only 
remedy  was  by  a  proceeding  under  the 
statute  to  obtain  compensation,  and  hence 
the  present  action  cannot  be  sostained. 
The  motion  for  nonsuit  should,  therefore, 
have  been  granted. 

But,  even  If  I  am  In  error  in  this  riew.  I 
do  not  seen  how  the  present  action  can  be 
sustained.  The  circuit  judge  seemed  to 
think  that,  as  no  provision  had  been  made 
by  statute,  whereby  the  plaintiff  could  ob- 
tain redress  for  the  injury  alleged  to  have 
been  done  him,  be  was  en  titled,  "under  the 
general  law  ot  the  land,"  to  maintain  this 
action  for  damages.  Now,  even  If  it  be  as- 
sumed that  the  plaintiff  could  not,  under 
the  provisions  of  secUous  1650-1561  of  the 
General  Statutes,  obtain  compensation  for 
the  violation  of  his  legal  rights,  yet  there 
is  a  provision  in  the  same  chapter  of  the 
General  Statutes  which  does  afford  him  a 
remedy,  and  hence  there  is  no  necessity  for 
his  resort  to  "  the  general  law  of  the  land. " 
Section  1531  of  the  General  Statutes  Is  in 
these  words :  "  When  a  railroad  is  laid  out 
across  a  highway  or  other  way,\t  shall  be 
constructed  so  as  not  to  obstruct  the 
same."  Now.  surely  the  words  which  I 
have  italicited  are  broad  enough  to  cover 
a  private  way ;  and  the  necessary  Inference 
from  the  terms  of  the  section  is  that,  while 
it  is  not  unlawful  to  layout  a  railroad 
across  a  private  way,  yet  it  is  unlawful  to 
lay  it  out  In  such  a  manner  as  to  obstruct 
the  same.  Now,  as  there  is  no  specific 
penalty  prescribed  In  that  section  for  the 
doing  of  the  unlawful  act  there  forbidden, 
we  must  look  to  section  1539  of  the  same 
chapter,  where  a  speciflc  penalty  is  pre- 
scribed for  doing  any  unlawful  act  pro- 
hibited by  that  chapter,  "where  no  spe- 
cific penalty  is  hereinbefore  already  pro- 
vided;" so  that,  ander  this  view  of  the 
case,  it  l9  quite  clear  that  the  plaintiff's 
remedy  {if  entitled  to  any)  was  by  an  ac- 
tion for  the  penalty  prescribed  by  section 
1539,  and  there  was  no  warrant  for  an  ap- 
peal to  "  thegeneral  la  w  of  the  land  ; "  and 
this  we  have  held  distinctly  in  the  case  ot 
Railroad  Com 're  v.  Railroad  Co.,  26  S.  C. 
353,  2  S.  E.  Rep.  127. 

There  is  also  another  ground  upon 
which  the  motion  for  nonsuit  might  Have 
been  granted.  Referring  to  but  without 
repeating  here  the  precise  language  of  the 
complaint  set  out  above,  the  plaintiff's 


canse  of  action  seems  to  be  th«t  defendant 
obstructed  his  right  of  way  by  erecting 
therein  and  across  the  same  an  embank- 
ment ot  earth  from  4  to  12  feet  high,  so 
that  plaintiff  is  utterly  unable  to  pass  and 
repass  along  said  way.  Now,  there  is  not 
only  an  utter  absence  ot  any  testimony  to 
sustain  this  allegation,  but,  on  the  con- 
trary, plaintiff's  own  testimony,  as  set 
out  in  the  case,  shows  that  It  Is  not  true. 
According  to  his  own  statement,  after  the 
road  was  constructed,  his  right  of  way  in 
front  of  his  own  lot  was  26  feet  wide,  and 
at  no  point  was  it  narrower  than  12  feet, 
and  this  it  would  seem  left  him  ample 
means  of  egress  from  his  lot  to  the  public 
streets  of  the  town  of  Chester.  Sacb  a 
variance  between  the  allegata. sldA probata 
would  seem  to  be  fatal.  It  seems  to  me, 
therefore,  that  the  Judgrment  of  this  court 
should  be  that  the  judgmrait  ot  the  circuit 
court  be  reversed,  and  that  the  complaint 
be  dismissed ;  and  this  being  the  opinion 
ot  the  malorlt^  ot  this  court,  it  la  so  ad- 
judged. 

McGowAN,  J.,  concarB. 

Simpson,  C.  J.,  (disaeDting.)  The  re- 
spondent, some  time  in  1886,  purchased  a 
lot  in  the  town  of  Chester  Irom  one  W. 
Gill  Wylle.  The  deed  from  Wylle  called  tor 
Peace  street  as  a  southern  boundary- 
This  seems  to  have  been  a  private  way  30 
feet  wide,  running  along  the  southern 
boundary  of  this  lot  and  other  lots  Into 
Pine  street,  which  Is  a  public  street  ot  the 
town.  Some  time  in  1888,  the  defendant, 
appellant.  In  constructing  its  track  and 
building  its  road  through  the  town  of 
Chester,  entered  upon  Peace  street  at  its 
Junction  with  Pine  street,  and  running 
along  it,  by  lessening  its  width,  and  erect- 
ing embankments  thereon,  as  it  is  alleged. 
obstructed  it,  to  the  damage  ot  the  plain- 
tiff, and  the  action  below  was  brought  to 
recover  said  damages.  The  principal  de- 
fense set  up  was  that.  It  platntitt  bad  suf- 
fered any  damages  for  which  he  was  en- 
titled to  recover,  his  remedy  was  to  have 
said  damages  assessed,  as  provided  by  the 
statute  in  such  cases;  and  therefore  that 
the  present  action  could  in  no  event  be 
maintained.  And  upon  this  gronnd  a  mo- 
tion for  a  nonsntt  was  made  by  the  de- 
fendant at  the  close  of  plaintiff's  testi- 
mony, which  being  overruled,  the  case 
proceeded  to  a  verdict  for  the  plaintiff  as 
follows,  to-wit:  "We  find  the  plain tifl 
has  the  right  to  the  unobstrnct^  use  of 
Peace  street,  and  flve($5)dollara  damages 
in  this  case. "  His  honor  the  trial  Judge, 
in  addition  to  overruling  the  motion  for 
nonsuit,  charged  the  Jury  that  the  injury 
complained  ot,  if  any,  could  not  be  re- 
dressed under  the  act  in  reference  to  con- 
demnation and  assessment  of  lands  by 
railroads,  etc.,  and  for  railroad  purposes; 
but  that  the  court  of  common  pleas  was 
the  onlyjurisdiction  in  which  relief  in  such 
cases  could  be  found,  and  that  the  aictlon 
below  was  the  proper  and  legal  mode  of 
seeking  such  relief.  The  exceptions— there 
being  several— allege  error  in  dilters;;t 
phraseology  to  this  ruling,  the  appeUant 
contending  that  plaintiff's  cause  ot  action, 
it  he  bad  any,  fell  under  the  act  atoresaidn 
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which  bting  Btatntory,  the  plaintiff  was 
confined  to  the  mode  of  procedare  therein 
provided;  bo  the  qneetion  in  tbecaaeia, 
whether  or  not  the  act  aforesaid  was  in- 
tended to  apply  to  causes  of  action  like 
that  below.  Now,  while  it  is  true  that 
the  act  In  question  anppliea  to  railroad 
corpora tiona  the  necessary  machinery  for 
acquiring  right  of  ways  over  the  lands  of 
others,  and  also  lots  for  the  erection  of 
depots,  station-honses,  etc.,  yet  there  is 
nothing  hi  said  act  which  provides  for  the 
transfer,  or  rather  the  breaking  op,  of 
ways,  either  public  or  private.  On  the 
contrary,  section  1531  seems  to  contem- 
plate that  said  ways  staall  not  be  serlons- 
ly  interfered  with.  That  section  provides 
that,  when  a  railroad  is  laid  ont  across  a 
highway  or  other  way,  it  shall  be  con- 
structed so  as  not  to  obstract  the  same; 
thus  evidently  intending  that  there  should 
be  no  injury  done  to  such  ways,  or  at  least 
no  such  injury  as  would  require  an  assess- 
ment of  the  value  of  the  way,  nnder  the 
railroad  act  as  to  condemnation,  etc. 
The  right  to  cross  and  to  run  along  said 
ways,  as  we  suppose.  Is  given,  but  there 
must  be  no  obstruction.  When,  then,  an 
obstraction  is  made.  It  is  of  course  illegal, 
and,  11  Injury  results  therefrom,  the  party 
iujured  is  entitled  to  redress,  and,  not  be- 
ing authorised  to  seek  his  redress  nnder 
the  railroad  act,  he  must  of  course  apply 
to  the  court  of  common  pleas.  The  first 
five  exceptions  are  disposed  of  by  what 
has  been  said  above.  The  sixth  his  honor 
did  not  charge;  on  the  contrary,  he  said, 
in  substance,  that  such  ways  might  be 
changed  or  altered  if  as  good  n  way  was 
left.  This,  as  it  seems  to  ns,  at  least,  was 
included  in  the  charge  where  his  honor 
said:  "Admitting  the  railroad  company 
bad  the  right  to  cross,  etc.,  yet  it  must  be 
done  in  each  manner  as  not  to  obstruct. " 
In  other  words,  a  sufficient  way  must  be 
l^t  or  provided.  The  seventh  fails  to  raise 
a  legal  question.  We  think  the  term  "oth- 
er way"  in  the  statute  is  sufSciently 
broad  to  cover  Peace  street  here.  I  can- 
not concor  in  the  majority  opinion. 

Dickenson  t.  Clement  et  al. 
{Supreme  Court  of  Appeal*  <tf  Virginia.   Nov. 

Cbxdrobs'  Bnx— Jusiolu.  Baixs— Rmai-s. 

1.  Under  Code  Va.  1887,  {  8397,  proyidin? 
that  a  court  may  order  the  sale  oi  property  apon 
soch  terms  as  it  may  deem  best,  an  order  of  re- 
sale of  land  which  shortens  the  terms  ol  credit 
from  one,  two,  and  three  years,  alloived  in  the 
first  sale,  to  six,  twelve,  and  eighteen  months, 
is  neitber  haishnor  Inequitable,  wheroit  appears 
that  the  Judgment  debtor  bought  in  the  land  at 
the  first  sale,  and  baa  made  default  in  payment 
of  the  porcbaae  money,  thus  rendering  a  resale 
necessary. 

2.  Where  indgment  creditors  who  have  filed 
a  creditors'  bill,  and  obtained  an  order  of  sale 
of  the  debtor's  land,  garnish  persons  who  par- 
chased  land  from  the  debtor  before  the  bill  was 
filed  sad  gave  their  bonds  for  the  price,  but 
ttH  to  realize  anything  from  the  garnishments, 
the  debtor  is  not  entitled  to  have  the  judgments 
reduced  by  the  amount  of  snch  bonds  because  of 
their  attempted  subjection  by  the  unsuccessful 
garnishments  to  the  creditors'  claims. 

Scott  A  Dapny,  for    appellant.    E.  C. 
Burka,  for  appellees. 


Fatjntlebot,  J.  The  petition  of  Ran- 
dolph Dickinson  complains  of  a  decree  of 
the  circuit  court  of  Franklin  county  en- 
tered on  the  19th  day  of  May,  1888,  in  the 
chancery  cause  in  said  court  pending,  in 
which  C.  I.  Clement  and  wife  and  others 
are  complainants,  and  Baudolpb  Dickin- 
son, petitioner,  is  defendant.  The  female 
appellee,  Mrs.  Clement,  Is  the  sister  of  the 
appellant,  Randolph  Dickinson,  who  be- 
came indebted  to  her  some  time  before  the 
late  civil  war  tor  upwards  of  $8,000,  for 
money  lent  as  alleged.  The  debt  fell  due 
on  January  1, 1862.  She  indulged  him  for 
some  IS  years,  he  paying  in  the  mean  time 
a  part  of  the  debt.  In  a  suit  at  law 
against  him  for  the  unpaid  balance  of  the 
said  debt,  she  recovered  a  judgment  on 
the  ISth  day  of  April.  1876.  Failing  to  get 
satisfaction  of  this  judgment  by  execution 
out  of  appellant's  personal  estate,  she  and 
her  husband,  in  1878,  filed  tbeir  bill  in  equi- 
ty to  enforce  the  lien  of  their  judgment 
against  appellant's  real  estate.  The  suit 
was  in  the  form  of  a  general  creditors'  bill, 
though  the  liens  other  than  the  Judgment 
of  Clement  and  wife  were  insignificant. 
The  appellant,  Dickinson,  was  the  owner 
of  valuable  lands  in  Franklin  county, 
bound  by  these  liens.  He  had  sold  several 
parcels  of  his  land  to  different  persons, 
three  parcels  prior  to  the  Judgment  of 
Clement  aud  wife  and  two  parcels  subse- 
quent thereto.  The  sales  were  on  credit, 
and  tbo  purchase  money  aggregated  about 
92,340,  the  title  being  retained  until  the 
purchase  money  should  be  paid.  The 
lands  retained  by  appellant  were  more 
than  Bofflclent  in  value  to  satisfy  the  liens 
sought  to  be  enforced  against  them.  Ac- 
counts of  the  lands  thus  retained  by  ap- 
pellant, and  of  the  liens  thereon,  aud  tbeir 
respective  priorities,  were  ordered  and 
taken,  and  the  report  thereof  made  on 
the  25tb  of  April,  1879,  was  confirmed  by 
the  court,  whereupon  a  decree  was  made 
directing  a  sale  of  the  lands  to  satisfy  the 
liens.  The'sale  was  made  by  the  commis- 
sioner appointed  for  the  purpose,  on  the 
18th  day  of  .January,  1882,  on  the  terms 
prescribed  by  the  decree,  on  a  credit  of  one, 
two,  and  three  years,  for  equal  Interest 
bearing  installments  of  the  purchase  mon- 
ey, except  as  to  a  small  amount  In  cash, 
the  purchasers  giving  bonds  with  surety 
and  title  retained  by  the  court.  The  land 
was  sold  in  parcels.  The  appellee  Mrs. 
Clements  bought  one  parcel,  and  jointly 
with  Martha  C.  Dickinson  another,  and  a 
third  parcel  was  bought  by  Creed  H. 
Adams,  the  prices  of  the  three  parcels  sold 
aggregating  f  1,618.50.  The  whole  of  the 
residue  of  the  land,  which  was  the  bulk 
of  it,  was  bought  by  the  owner,  Randolph 
Dickinson,  appellant,  at  96,083.50.  These 
sales  were  reported,  and,  there  being  no 
exception  or  objection  to  the  sales,  they 
were  confirmed  by  the  court.  When  Dick- 
inson's first  purchase  money  had  become 
due,  he  defaulted,  and  a  rule  for  resale 
was  made  against  hiui.  He  answered  the 
rule,  setting  up  as  a  defense  that  Clement 
and  wife  bad  sued  out  on  their  Judgment 
process  of  garnishment  against  his  debt* 
ors,  who  had  purchased  lands  from  hlra, 
of  whom  they,  he  alleged,  had  made  col- 
lections to  which  he  was  entitled  as  cred- 
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its  on  wbait  he  owed  tbem  by  Jadgment, 
and  he  asked  for  an  account  of  these  al- 
leged collections.  The  coart,  deeming  the 
answer  to  the  role  as  InsafHclent,  on  the 
Slst  of  October,  1883,  ordered  the  resale. 
Upon  the  petition  of  Dickinson  asking  the 
conrt  to  review  this  decree  ur  order  tor  a 
resale,  to  set  it  aside,  and  order  the  ac- 
counts  asked  for,  and  meantime  to  en- 
Join  the  execution  of  tbe  decree,  an  injunc- 
tion was  awarded ;  and  on  tbe  coming  in 
of  tbe  answer  of  Clement  and  wife  to  the 
petition  admitting  tbe  suing  out  of  the 
proccHB  of  garnishment,  but  denying  that 
anything  had  been  realiced  thereby,  and 
averring  that  the  garnishment  proceed- 
ings had  been  dismissed,  the  court,  by 
its  decree  of  20th  nf  May,  1884,  dissolved 
the  injunction,  and  denied  tbe  rehear- 
ing. Thereupon  Dickinson  appealed  to 
this  conrt,  which  reversed  the  decree  of  the 
circuit  conrt,  and  ramanded  the  cause  tor 
further  proceedings. ^  Parsnant  to  the 
decree  of  this  court,  the  circuit  court  or- 
dered tbe  accounts  and  inquiries  directed 
by  tbis  court,  and  Master  Commissioner 
Jackson  made  his  report,  which,  upon  ex- 
ceptions by  Dickinson,  was  recommitted. 
He  made  a  second  report,  which  was  ex- 
cepted to  by  Dickinson,  and  the  cause  was 
recommitted  to  another  master  commis- 
sioner. Carper,  who  made  his  report;  and 
to  this  also  Dickinson  excepted.  The 
conrt,  by  Its  decree  o(  May  19, 1888,  adopt- 
ed Statement  No.  1  of  Carper's  report, 
which  showed  the  amount  of'tbe  purchase 
money  owing  to  tbe  conrt  by  Dickinson, 
and  approved  and  adopted  a  statement 
which  it  ordered  to  be  made  out  at  the 
bar.  Statement  Q.  C,  showing  the  balance 
due  Clement  and  wife  on  their  Judgment ; 
and  ordered  that  the  lands  purchased  by 
Dickinson  at  tbe  former  sale  be  resold  un- 
less, within  the  time  prescribed,  Dickinson, 
tbe  defaulting  purchaser  from  the  court, 
should  pay  to  tbe  receiver  tbe  purchase 
money  shown  by  Statement  No.  1  of  com- 
missioner's report  to  be  due  to  the  court; 
tbe  decree  reciting  that  this  amount  of 
purchase  money  doe  by  Dickinson  'was 
not  more  than  sufBcient  to  pay  oB  the 
liens  proved  against  him  in  this  cause 
now  remaining  unpaid,  and  the  unpaid 
costs  of  this  suit."  It  is  from  tbia  decree 
that  tbls  appeal  is  taken. 

There  is  no  error  in  the  decree  com- 
plained of  which  will  Justify  or  move  this 
court  to  i-evcrse  it.  Tbe  appellant,  Dickin- 
son, is  a  defaulting  purchaser  at  a  Judicial 
sale,  regularly  made,  dnly  reported  to  and 
confirmed  by  the  conrt,  wlthoutexception, 
of  his  own  land  to  satisfy  admittedly 
Jnst,  and  solemnly  adjudicated,  debts  due 
by  bim,  one  of  tbem  a  large  sum  which  he 
has  owed  to  tbe  female  ap];>ellee,  bis  sister, 
for  over  28  years.  The  original  amount 
of  tbe  Judgment  due  to  his  sister,  Mrs. 
Clement,  is  not  disputed,  and  tbe  State- 
ment O.  C,  made  and  adopted  by  tbe 
court,  showing  the  balance  due  Clement 
and  wife  on  their  Judgment,  is  admitted 
to  be  correct,  except  that  appellantclaims 
that  be  is  entitled  to  other  credits  for  col- 
lections alleged  to  have  been  made  by  tbe 
garnishment  proceedings  which  were  not 

>  Not  reported. 


allowed  In  tbat  statement,  and  wbich  he 
could  and  would  have  esttUillsbed  if  the 
proper  accounts  had  been  ordered,  and 
tbe  opportunity  allowed  bim.  It  was  in 
part  upon  this  allegation,  assigned  as  er- 
ror, that  the  decree  of  28th  of  May,  1884, 
was  reversed  by  tbis  court,  upon  former 
appeal,  and  tbe  case  remanded  to  the  clr- 
cnit  court  to  inquire  into  tbe  matter  of 
these  garnishment  proceedinRS,  and  their 
fruition.  Tbe  circuit  court  did  order  tbe 
inquiry,  and  Commissioner  Jackson  made 
the  inquiry,  and  reported  that  nothing 
was  realised  or  collected  on  tbem.  Tbat 
report  was  recommitted  to  Commissioner 
Jackson  expressly  in  tbe  language  of  tbe 
order,— "in  order  to  allow  Dickinson  time 
to  take  proof," — and  tbe  commissioner 
was  "ordered  on  reopening  of  said  account 
to  give  said  Dickinson  notice  thereof." 
Commissioner  Jackson,  after  giving  Dick- 
inson tlie  notice  required,  renewed  tbe  in- 
quiry directed  by  tbe  conrt,  and  be  report- 
ed that  be  was"  unable  to  report  any  oth- 
er tacts  not  stated  in  his  prior  report,  and 
wbich  he  sees  no  cause  to  amend. "  Then 
even  this  second  report  of  Commissioner 
Jackson  was  recommitted  toCommission- 
er  Carper,  and  he  made  the  report,  which 
was  approved  and  adopted  by  the  court, 
as  the  basis  of  its  decree.  Thus  Dickinson 
had  three  regular,  formal  occasions  made 
for  him  tn  offer  proof  of  the  collections 
which  he  alleged  to  have  been  made  by 
Clement  and  wife  on  their  garnishment 
proceedings,  and  yet  in  neither  Instance 
did  he  offer  an.v  proof  whatever  to  sup- 
port bis  allegations  as  to  the  pretended 
collections  by  Clement  and  wif6;  allega- 
tions wbich  bad  been  denied  by  tbem  In 
their  sworn  answer,  wherein  they  say 
"  they  deny  they  ever  realised  one  cent  on 
account  of  suggestions  caused  to  be  Issued 
by  tbem,trat  said  suggestions  were  all  dis- 
missed, because  these  respondents  could 
not  compel  complainant  Dickinson  to  con- 
vey the  legal  title  to  said  parties,  and  they 
would  not  pay  without."  The  burden  of 
proof  was  on  Dickinson,  and  he  made 
none,  nor  even  offered  any.  On  the  con- 
trary, his  only  evidence  on  tbis  point 
proves  that  no  collections  whatever  were 
made  by  Clement  eud  wife  by  virtue  of  tbe 
garnishment  proceedings,  and  Dickinson 
says  in  his  answer,  in  reference  tu  these  al- 
leged collnctdons  by  Clement  and  wife,  that 
"these  debts  for  lands  sold"  by  bim  "have 
never  been  collected."  But  he  contends 
that  the  collection  of  the  purchase-money 
debts  due  to  him  by  his  vendees  for  par- 
cels of  his 'land  8f>ld  to  them  was  by  the 
Ineffectual  garnishment  proceedings  taken 
away  from  him,  and  that  Clement  and 
wife  are  bound  in  equity  to  take  these 
land  bonds  of  bis  at  their  face  value,  and 
to  credit  tbe  amount  of  them  upon  their 
Judgment  against  him,  in  exoneration. 
pro  taato,  of  his  lands  which  were  sold 
by  the  court  tu  pay  the  Judgment,  and 
which  he  (Dickinson)  bought  at  the  said 
sale,  and  for  which  he  Is  in  default  of  pay- 
ment. There  is  nothing  in  the  record  to 
show  that  tbe  lien  creditors  ever  agreed 
to  accept  these  bonds,  and  forbid  the  pros- 
ecution of  their  right  and  remedies  against 
the  lands  bought  by  Dickinson  and  re- 
tained by  bim  until  tbe  land  bonds  were 
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collected :  and  the  record  showB  that  the 
proceeding  by  rules '  against  his  vendees 
tor  the  pnrchase  money  for  the  parcels  of 
the  lands  sold  by  him  was  on  his  motion, 
at  his  suggestion,  and  to  aid  him  to  make 
the  bonds  available  for  his  relief.  Bnt  he 
was  and  is  the  principal  debtor,  and  the 
great  bulk  of  the  lands  which  wer^ bought 
by  blm  at  Its  Judicial  sale  to  satisfy  the 
lien  creditors  is  the  primary  fund  in  the 
bands  of  the  court,  liable  tor  the  payment 
of  the  liens  adjudicated,  and  for  which 
land  was  sold  and  bought  by  him,  under 
the  decree  of  the  court.  Indeed,  the  lien 
creditors  have  no  right  to  go  against  these 
parcels  of  the  lands  detached  and  sold  by 
him  until  they  shall  bare  exhausted  the 
land  retained  by  him.  Code  Va.  18S7.  S 
S&T&.  Appellant,  Dickinson,  Is  a  default- 
ing purchaser  of  land  sold  by  the  court, 
and  the  decree  appealed  from  is  merely  to 
resell  the  same  lands,  or  so  much  of  them 
as  be  retains  to  satisfy  the  adjudged  liens 
for  which  the  lands  were  sold,  the  main 
and  principal  of  which  liens  is  the  uuRatis- 
lied  Jndeoient  debt  uf  his  sister,  Mrs.  Clem- 
ent, which  he  has  owed  to  her,  and  the 
payment  of  which  he  has  successfully 
eluded  ap  to  this  time,  for  over  28  years. 

It  Is  assigned  as  error  that  "the  terms 
upon  which  appellant's  lands  are  decreed 
to  be  sold  are  harsh  and  oppressive,  even 
if  It  were  proper  to  sell  them  at  all  at  this 
time;  that  there  are  very  few  men  in  this 
section  able  to  bid  fur  these  lands  upon 
Bocb  terms. "  This  is  a  resale  of  lands  be- 
longing to  the  court,  for  the  lien  creditors, 
for  the  default  of  Dickinson,  the  purchaser, 
to  comply  with  the  terms  of  the  first  sale; 
and,  tbongb  the  court  might  well  have  or- 
dered the  lands  tbbe  resold  for  this  default 
for  cash,  so  far  as  Dickinson  is  concerned, 
yet  the  terms  prescribed  by  the  decree  are 
one-fonrth  of  the  pnrchase  money  in  cash, 
and  tor  the  residue  a  credit  of  eqnul  In- 
stallments of  six,  twelve,  and  eighteen 
months,  with  interest  fi-om  day  of  sale. 
The  statute  provides  that  "a  court  in  a 
suit  pending  therein  may  make  a  decree  or 
order  for  the  sale  of  property  in  any  part 
of  the  state,  and  may  direct  the  sale  to  be 
for  cash,  or  on  such  credit  and  terms  as  it 
may  deem  best."  Id.  S-tSSL  Can  it  be  con- 
tended that  the  terms  of  this  resale  of  land 
sold  nnder  a  former  decree  of  the  court  to 
satisfy  adjudged  and  admitted  liens,  and 
bongbt  by  the  owner  of  the  land,  should 
be  on  the  same  terms  of  credit  allowed  by 
the  first  decree  of  one,  two,  and  three 
years,  for  equal  InRtallments  of  the  pur- 
chase money?  If  so,  then,  on  successive 
resales  for  default  of  the  purchaser  who 
was  allowed  to  buy  his  own  land,  how 
long  would  it  take  to  end  the  suit,  and 
when  and  what  would  the  lien  creditors 
get  in  the  end? 

Tbere  is  no  error  or  injustice  in  the  prin- 
ciples of  the  cause  as  settled  in  the  decree 
of  the  19tb  of  May,  1888,  but  there  is  an  er- 
ror Inadvertently  made  in  the  figures  of 
the  amount  which  Dickinson  is  required 
to  pay  to  the  receiver,  in  default  uf  which 
his  land  is  ordered  to  be  resold,  which 
amount  exceeds  the  amount  of  the  unpaid 
I'sns,  as  shown  by  the  record,  in  the  sum 
of  f311.78.  After  the  decree  was  entered, 
the  lien  creditors  discovered  the  mistake. 


and,  in  vacation,  corrected  it,  as  they  had 
the  right  to  do,  under  the  statute,  (Id. 
§  34.51,)  by  a  writing  dated  the  10th  of  Au- 
gust, 1888, signed  by  them,  attested  by  the 
clerk  of  the  court,  and  filed  among  the 
papers  of  the  cause,  releasing  the  said  de- 
cree to  the  amount  of  the  said  excess  over 
the  amount  of  the  unpaid  liens,  to- wit,  the 
said  sum  of  $541.73.  And  thus,  the  error 
in  the  amount  decreed  to  be  paid  being 
corrected  and  cured,  as  the  statute  pro- 
vides, there  is  no  error  in  the  record,  and 
it  leaves  the  decree  to*  be  enforced  for  the 
sum  of  96,008.82,  as  of  the  19th  of  May, 
1888,  and  the  costs  to  be  credited  by  the 
costs  of  the  transcript  of  the  record  in  the 
first  appeal,  which  was  Included  in  the 
costs  recovered  by  appellant  upon  that 
appeal,  but  which  the  clerk  of  the  circuit 
court  failed  to  certify.  As  thus  amended, 
we  are  of  oploion  to  affirm  the  decree  ap- 
pealed from.    Affirmed. 


LiTCHFORD  et  al.  V.  DAT. 

(Supreme  Court  of  AjmeaXe  of  Virginia.   Hov. 
18,  1890.) 

RiCOBD  ov  Appbai^-Jdbisdiotional  Axocnt. 

1.  Code  Va.  i  8459,  provides  that,  If  appellee 
desire  any  part  of  the  record  to  be  copied,  and 
appellant  object,  the  question  may  be  referred  to 
the  judge,  and  the  olerk  shall  make  out  the  tran- 
script according  to  the  judge's  instraoUon.  The 
question  being  referred  to  the  Judge  in  a  larga 
number  of  oases,  he  Instructed  the  (uerk  to  mwEO 
out  a  complete  record  to  serve  as  the  record  In 
all  the  cases  which  were  identical,  but  that  each 
case  ought  to  show  the  names  of  parties  litigant, 
amounts  and  dates,  and  that  reference  for  the  rec- 
ord for  that  case  shonld  be  made  to  the  complete 
record.  Held,  that  the  olerk  having  mentioned 
only  the  names  of  the  other  cases,  and  there  be- 
ing no  evidence  in  the  transcript  of  the  dates  or 
amounts  thereof,  the  appeals  in  such  cases  oould 
not  be  considered. 

2.  The  amount  Involved  in  a  case  being  less 
than  $500,  the  jurisdictional  amount  of  this  court 
as  fixed  by  Const.  Va.  art.  6,  f  2,  and  there  be- 
ing nothlug  to  bring  the  case  within  the  excep- 
tions provided  in  said  section,  an  appeal  therein 
must  be  dismissed. 

W.  W.  Larkln,  for  appellants.    R.  Tay- 
lor  Scott,  Atty.  Gen.,  for  appellee. 

Lact,  J.  This  Is  an  appeal  from  a  de 
cree  of  the  corporation  court  of  the  city  of 
Lynchburg,  rendered  on  the  27th  day  of 
September,  1889.  In  making  up  the  record 
in  this  case  for  an  appeal,  the  counsel  rep- 
resenting the  parties  intending  to  appeal 
gave  notice  to  the  counsel  of  the  opposite 
party  of  such  intention,  as  required  by 
section  8467  of  the  Code  of  Vli-glnla.  The 
counsel,  however,  were  not  able  to  make 
up  the  record  by  agreeing  un  the  copies  as 
provided  for  by  section  3458,  and,  under 
section  8459,  the  question  was  BUbmitte<1 
to  the  Judge.  Section  3459  is  as  follows: 
"If  the  appellee  ur  defendant  in  error  or 
his  counsel  desire  any  part  uf  the  record 
to  be  copied,  and  the  appellant  or  his 
counsel  object  to  the  same,  the  question 
may  be  referred  to  the  judge  of  the  court 
In  which  the  case  was  decided,  who  shall 
decide  the  same,  and  the  clerk  in  making 
out  the  transcript  shall  conform  to  his  In- 
structions. "  The  Judge  of  the  curpuratlon 
court  of  Lynchburg,  to  whom  the  ques- 
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tion  was  referred  nnder  the  foregoing  sec- 
tlon  of  the  Code,  directed  the  clerk  as  fol- 
Iuwh:  "In  respect  to  copying  the  records 
for  appeal  In  the  cnsea  mentioned  within, 
(Day,  Sergeant,  v.Litchtord,  and  fifty-one 
cases,)  make  one  complete  record  In  one 
case,  which  record  Is  to  serve  as  the  record 
for  all  the  cases,  which  are  Identical,  omlt> 
tiug  only  what  counsel  may  mntnally 
agree  to  omit.  It  is  useless  to  copy  a 
paper  la  one  case,  or  many  cases,  when 
the  same  or  a  like  paper  (with  exception 
of  names,  dates,  and  amounts)  is  already 
copied  In  another  record,  which  may  be 
referred  to ;  but  each  case  ought  to  show 
the  names  of  parties  litigant,  amounts, 
etc.,  referring  tor  the  record  In  that  case 
to  the  record  In  the  case  which  Is  com- 
pletely made  ap. "  The  record  in  tbeLltch. 
ford  Case  is  completely  made  up,  bat  the 
others  are  not  copied,  their  names  only  be- 
ing mentioned.  There  Is  no  evidence  in  the 
transcript  of  the  dates  nor  of  the  amounts, 
although  thejudge  of  the  court  authorised 
by  law  to  do  so  has  directed  that  enoagh 
shall  be  copied  of  each  case  to  show  "the 
names  of  the  parties  litigant,  the  amounts 
and  dates."  This  is  not  uuch  a  record  in 
these  cases  as  will  enable  this  court  to 
consider  them.  This  court  cannot  reverse 
or  afiBrm  a  case  on  appeal,  simply  apon 
inspection  of  its  name.  And  the  motion 
is  made  here  to  dismiss  them  tor  want  of 
Jnrlsdlctlon,  the  amount  involved  being 
less  in  each  case  than  the  Jurisdictional 
amount  of  f  600. 

While  we  cannot  determine  this  question 
by  an  Inspection  of  the  several  cases  which 
appear  here  only  by  their  names,  we  find 
that  in  the  Litchford  Case,  which  Is  pre- 
sented to  this  court  as  the  typical  case  by 
the  appellants'  counsel,  (the  same  counsel 
representing  all  the  cases.)  and  by  whose 
request  and  insistence  the  transcript  of 
the  record  was  so  made  up,  that  the  con- 
troversy Is  over  the  sum  of  926.63,  and 
$2.96,  an  amount  so  small  that  its  selec- 
tion as  the  type  of  all  Indicates  that  all 
are  of  the  same  or  a  similar  amount.  The 
case  of  Litchford  v.  Day,  being  below  the 
Jurisdictional  amount  of  $500  prescribed 
tor  this  court  by  the  constitution  of  the 
state,  must  be  dismissed  for  that  cause, 
and  the  other  appeals  must  be  dismissed 
as  improvldently  awarded.  If  they  are 
like  the  type,  they  must  be  dismissed  for 
the  same  reason  for  which  that  Is,  and  If 
unlike  that  they  are  not  properly  before 
this  court,  and  must  be  dismissed.  None 
of  them  Involve  a  matter  in  controversy, 
exclusive  of  costs  equal  in  value  or  amount 
to  $.'K)0.  The  constitutionality  of  no  law 
is  Involved,  and  they  do  not  come  within 
any  ot  the  exceptions  provided  for  by  the 
second  section  of  article  6  ot  the  constitu- 
tion of  the  state,  (Mcintosh  v.  Braden,  80 
Va.  217;  Hawkins  v.  Oresham.  85  Va.  34,  6 
S.  E.  Rep.  472,)  and  munt  be  dismissed  fur 
the  stated  reasons.    Appeals  dismissed. 


Wilson  t.  Common wk a  lth. 

(Supreme  Court  of  Appeal*  c(f  Virffdnia.   Nov. 
18,  1890.) 

IlTFORMATION  — SUFPICIBSCT. 

An  information  against  a  peddler  for  sell- 
ing  without  a  Uoeose  which  is  not  filed  upon  • 


preMntment  or  indictment  by  a  grand  Jury,  or 
upon  the  sworn  complaint  of  a  competent  witness, 
as  required  by  Oude  Va.  1887,  <  MMW,  is  InsniB- 
oient. 

Errorto  corporation  court  of  Alexandria 
City ;  J.  K.  M.  Nobton,  Judge. 

S»m.  a.  Brent,  tor  plalntift  in  error.    R.  • 
Tajrior  Scott,  Atty.  Qen.,for  the  (3ummon- 
wealtb. 

HiNTON,  J.  This  is  a  proceeding  by  in- 
formation against  one  O.  S.  Wilson  for 
peddling  for  sale  and  selling  and  bartering 
goods,  wares,  and  merobandlse  without 
having  the  license  required  by  law.  It  no- 
where appears,  however,  that  the  informa- 
tion in  this  case  was  filed  either  upon  a 
presentment  orindlctmentbyagrand  Jury, 
or  upon  acomplalnt  in  writing,  verified  by 
the  oath  of  a  competent    witness,  as  re- 

gulred  by  the  statute,  (see  section  8990, 
ode  1887,)  and  it  cannot  therefore bemain- 
talned.  At  common  law,  indeed,  a  crim- 
inal Information  might  have  been  "filed 
by  the  attorney  general  ex  otBclo  upon  his 
own  discretion  without  any  leave  of  the 
court,"  or  "by  the  king's  coroner  and  at- 
torney in  the  court  of  king's  bench,  usually 
called  the  *  Master  of  theC!rown  OfiBce,'  who 
Is  for  this  purpose  the  standing  officer  of 
the  public. "  Neither  of  these  methods  of 
procedure  now  obtain  in  this  state.  If,  in- 
deed, the.v  ever  did,  which  seems  at  lea^t 
doubtful.  1  Bish.  Crim.  Proc.  (8d  Ed.)  §S 
142-145;  Com.  v.  Ayres,  6  Grat.  668;  Chris- 
tian's Case,  7  Grat.  637.  For  a  long  series  of 
years,  by  a  practice  unknown  to  the  com- 
mon law  in  England,  presentments  have 
been  allowed  to  stand  ip  this  state,  as  the 
foundation  for  an  Information  In  cases  ot 
misdemeanor,  or  the  commonwealth's  at- 
torney has  been  allowed,  by  express  stat- 
ute, to  file  an  Information  upon  a  com- 
plaint in  writing,  verified  by  the  oath  ot  a 
competent  witness.  Code  1878,  c.  201,  §  2; 
Code  1887,  5  3990;  Christian's  Case,  supra. 
In  the  present  case,  there  being  neither  a 
presentment  (for  the  only  presentment 
mentioned  In  the'  record  is  one  against 
"one  Osborn,  ug't  Kendall  Mfg.  Co.,  for 
peddling  soapine  without  a  license")  nor 
a  complaint  in  writing  which  may  stand 
as  a  foundation  for  the  information,  it  fol- 
lows, as  a  matter  of  course,  that  the  Judg- 
ment must  be  reversed,  the  information 
must  be  quashed,  and  the  prosecution 
must  be  dismissed. 


Lawbon  et  aJ,  t.  Branbfobd, (thirty-seven 
cases.) 

(SupretTM  Court  of  Appeals  of  ViraMa.    Nov. 

18,  1890.) 

APPBAIr— JOBIgBICTtONAL  AMOUITr. 

The  amount  involved  in  each  of  seveml 
eases  against  the  same  defendant  being  lens  than 
taOO,  the  lurisdictional  amount  of  this  court  as 
fixed  by  tbe  constitution  of  Virginia,  the  appeals 
tnerein  most  be  dismissed. 

W.  W.  Larkin,  for  appellants.  Jt  Tay- 
lor Hcott,  Atty.  Gen.,  for  appellee. 

Lact,  J.  These  are  appeals  from  a  de- 
cree of  the  corporation  court  of  Lynch- 
burg, rendered  on  the  27th  day  of  Septem- 
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ber,  18)S9.  In  each  caae  the  record  ataowB 
the  amoant  in  controTereyls  less  than  the 
]aiiKdictional  snpi  of  fSOO  prescribed  for 
this  court  by  the  constitation  of  the  state, 
and  the  attorney  general  moves  to  dismiss 
the  cases  for  that  cause.  The  amount  in 
each  caae  is  less  than  sufficient  to  Kive  this 
eoart  Jurisdiction,  and  the  appeals  cannot 
be  united  for  that  purpose,  accordingto  an 
unbrolien  line  of  decisions  in  this  court. 
Umbareer  v.  Watts,  26  Grat.  167;  Fink  v. 
Denny,  75  Va.  063;  McCarty  v.  Hamaker, 
6  S.  £.  Bep.  638.  And,  the  amounts  being 
severally  less  than  the  said  Jurisdictional 
sum,  the  said  appeals  must  be  dismissed. 
Hawkins  v.  Gresham,  85  Va.  84,  6  S.  E. 
Rep.  472 :  Mcintosh  v.  Braden,  80  Va.  217. 
Appeals  dismissed. 


Orboobt  et  oZ.  v.  Bkuisiokd,  (awneron*  cases.) 
(Supreme  Court  of  Appeala  of  Vkrgtnia.    Nov. 

W.  W.  LaMn,  for  sppeUsnto.  R  Taylor  Boatt, 
Atty.  Gen.,  for  appellee. 

ItxcT,  J.  These  are  appeals  from  a  decree  of 
Uie  corporation  court  of  the  city  of  Lynchbors, 
rendered  on  the  19th  day  of  June,  1889.  In  eadi 
of  these  cases,  the  record  shows  that  the  amoant 
in  controversy  is  less  in  valae  or  amount  then 
tSOO,  and  the  attorney  general  mores  to  dismiss 
for  want  of  larisdiotion.  whioh  will  be  done,  for 
the  reasons  In  writing  filed  with  tlie  record  in  the 
stiit  of  Iiawson  v.  Branaford,  (ante,  108,)  decided 
this  day.    Appeals  dismissed. 


Ferreli,  et  a/,  v.  Tbompson. 

ISuprente  Cmat  cf  KorOt  CaroUnM.   Nov.  10, 
1890.) 

HcsBAXD  Aim  Wim— WAivm  or  Habitai.  Bjorts 

IS  PBB80SAI.TT— WaIVIB  OF  EZOKFTIOKB  —  RB- 

Tiaw. 

1.  tTnder  the  laws  of  North  Carolina  existing 
in  1868,  a  wife's  interest  in  slaves  coming  to  her 
as  a  distribntee  of  her  father's  estate  vested  ab- 
solutely in  ber  husband,  Jwre  marVA;  and,  al- 
thoogb  he  afterwards  abandoned  her,  she  cannot 
have  jadgment  against  a  oonrt  oommissioner  for 
the  i»-oceeds  of  a  sale  of  saoh  slaves  made  un- 
der proceedings  for  partition,  when  the  husband 
is  stiJl  living,  and  is  a  party  to  the  action. 

8.  The  fact  that  the  husband  refused  to  al- 
low the  proceeds  of  such  sale  to  be  set  off  against 
a  debt  due  from  himself  to  the  commissioners, 
saying  that  he  wanted  his  wife  to  receive  the 
money,  did  not  constitate  a  waiver  of  his  nurital 
right,  so  aa  to  give  the  wife  a  right  of  action 
against  the  commissioner,  especially  when  the 
hnsband  tesUHed  that  he  had  "never  assigned  or 
released  to  any  one  any  part  of  said  proceeds  of 
sale." 

8.  The  fact  that  a  notice  of  appeal  served 
after  the  expiration  et  the  term  at  whioh  judg- 
ment was  rmdeved,  stated  only  that  the  appeal 
was  "on  account  of  the  erroneous  rulings  m  the 
judge  on  motion  for  a  new  trial, "  did  not  consti- 
tate a  waiver  of  an  exception  to  tiie  judgment, 
since  a  notice  of  appeal,  though  included  in  the 
record,  is  properly  no  part  of  it. 

4.  wben  the  record  shows  no  exceptions  to 
the  evidence,  or  instructions,  or  refusal  to  give 
instmctlans,  the  reviewing  court  will  not  con- 
sider any  qneetions  arising  thereon. 

6.  Qnestions  as  to  the  weight  of  evidence, 
and  the  effect  of  newly-dlscoverud  evidence,  are 
addressed  solely  to  the  discretion  of  the  trial 
court  on  motion  tar  a  new  trial,  and  its  action 
thereon  in  refusing  a  new  trial  is  not  reviewable. 

This  was  a  civil  action  before  MacRae, 
Judge,  to  recover  a  share  in  the  proceeds  of 


sale  of  slaves  belonging  to  the  distributees 
of  John  Mathews,  deceased,  the  father  of 
the  ffwe  plaintiff,  made  by  the  defendant, 
aa  commissioner  appointed  by  the  court 
to  sell  the  same  for  partition.  Itis  all^ted 
in  the  complaint,  and  admitted  in  the  an- 
swer, that,  at  the  November  term,  1862,  of 
the  late  court  of  pleas  and  quarter  ses- 
sions of  Nash  county,  an  order  was  duly 
made  appointing  the  defendant  commis- 
sioner to  sell  the  slaves  named  in  the  com- 
plaint, for  division  among  the  children  of 
John  Mathews,  deceased,  the  owner  of 
said  slaves;  that,  in  pursuance  of  said  or- 
der, the  said  commlaaioner  sold  said  slaves 
on  the  24th  of  January,  1863,  for  the  prices 
respectively  nanted  in  the  compltdnt,  and 
made  his  report  of  the  sale  at  the  Febru- 
ary term.  1888,  of  said  court,  at  which 
term  said  sale  was  duly  confirmed;  and 
that  there  were  nine  children  of  John 
Mathews,  of  whom  the  fsme  plaintiff, 
Lydla  Ferrell,  was  one.  It  Is  further  al- 
leged in  the  complaint,  but  denied  in  the 
answer,  that,  applying  the  scale  of  depre- 
ciation of  Coniederate  money,  the  ibine 
plaintiff,  Lydla  Ferrell,  Is  entitled  to 
$219.85,  In  good  money,  with  interest  from 
January  24, 1868.  and  that  the  defendant 
has  refused  and  failed  to  pay  the  same,  or 
any  part  of  the  money  due  as  aforesaid, 
and  the  plaintiffs  pray  judgment  therefor. 
The  defendant  denies  that  the  ibme  plain- 
tiff is  entitled  to  the  money  named,  and 
says  "  that  the  share  of  the  feme  plaintiff 
in  the  slaves  which  came  to  her  by  her  fa- 
ther's death,  and  mentioned  in  the  com- 
plaint, vested,  by  virtue  of  her  marriage. 
In  her  husband,  P.  L.  Ferrell;  and,  upon 
settlement,  defendant  paid  to  him,  the 
said  Ferrell,  the  full  amount  due  from  sale 
of  said  slaves. "  The  defendant  further  re- 
lies upon  the  10-years  statute  of  limita- 
tions and  of  presumptions.  The  follow- 
ing issues  were  agreed  upon,  and  sub- 
mitted: "(1)  Is  the  plaintiffs'  claim 
barred  by  the  statute  of  limitations?  (2) 
Have  the  matters  in  controversy  been  for- 
merly adjudicated?  (8)  Is  the  defendant 
indebted  to  the  plaintiffs,  or  either  of 
them ,  as  alleged  in  the  complaint  ?  "  If  so, 
in  what  sum?  The  male  and  /bme  plain- 
tiffs intermarried  in  the  year  1866.  This 
action  was  commenced  on  the  14th  day  of 
.1  uly,  1888.  There  was  evidence,  which  is 
sent  up  with  the  record,  tending  to  show 
that  in  1876,  Lydla  Ferrell  brought  an  ac- 
tion against  the  defendant  upon  the  same 
cause  of.  action  as  the  present,  and  it  is  in- 
sisted by  the  ddendant  that  llie  matter  in 
controversy  in  this  action  was  adjudi- 
cated adversely  to  the  plaintiff,  but  no  ex- 
ceptions are  presented  by  the  record  either 
to  evidence  or  to  any  ruling  or  charge  of 
his  honor  in  relation  thereto,  and  no  ques- 
tion In  regard  thereto  is  presented  lor  our 
review.  It  was  in  evidence,  and  not  con- 
troverted, that  the  slaves  were  sold  by  the 
defendant  as  commissioner  in  1863,  and 
that  he  paid  respectively  the  distributive 
shares  of  the  proceeds  of  the  sale  of  the 
slaves  to  all  the  distributees  except  the 
plaintiffs.  Vf.  C.  Ferrell,  a  witness  for  the 
plaintiffs,  a  brother  of  the  maie  plaintiff, 
testified,  in  substance,  that  defendant  told 
him  In  1866  that  he  bad  proposed  to  pay 
the  money  to  P.  L.  Ferrell  (the  male  plain- 
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ttff)  at  the  eondOBioii  of  the  sale;  that 
Ferrell  had  bought  some  negroes  at  the 
sale, and  "defendant  proposed  to  discount 
and  allow  him  in  settlement  the  amount 
due  plaintiff  Lydia,  but  that  he  refused  to 
do  It,  and  paid  the  money  for  the  Blares  he 
had  bought.  Defendant  said  he  had  not 
settled  for  Lydia's  share."  There  was 
other  evidence  of  this  witness  In  regard  to 
a  trust-deed  made  by  the  male  plaintiff  to 
the  defendant,  to  secnre  an  Indebtedness 
to  him,  tending  to  show  that  there  was 
a  settlement  between  the  male  plaintiff 
and  the  defendant  about  August,  1864, 
In  which  there  was  s  balance  due  the 
male  platntUI  of  about  9160.  On  cross- 
examination,  the  witness  said  he  did  not 
know  what  transactions  had  been  be- 
tween the  male  plaintiff  and  defendant 
since  1864.  Witness  had  heard  of  a  suit 
brought  by  the  plaintiff  Lydla  against  the 
defendant,  he  supposed,  about  this  same 
matter.  Upon  redirect  examination,  he 
said  that  In  1878  the  defendant  told  him 
that  he  was  not  going  to  pay  the  money 
nnlesstbe  lawcompelled  htm ;  thathe  held 
a  note  of  P.  L.  Ferrell,  which  he  claimed 
as  a  set-off.  The  deposition  of  the  male 
plaintiff  was  put  In  evidence  for  the  plain- 
tiffs, and  he  deposed  that  he  moved  to 
Texas  in  1870;  that  the  teme  plaintiff  "was 
his  wife  up  to  1868;"  that  she  left  him 
"twice  before  that  time,  first  in  1863,  (does 
not  remember  the  second  time;)"  that  in 
1868  or  1859  he  made  a  "  trust-deed  "  to  the 
defendant ;  that  his  or  bis  wife's  Interest 
was  not  sold  under  that  deed ;  that  In  1864 
be  and  the  defendant  had  a  settlement, 
when  the  defendant  fell  in  debt  to  him 
$180,  and  paid  him  In  money ;  that  the  de- 
fendant never  paid  him  any  part  •  of  the 
proceeds  of  sale  of  the  slaves,  and  that  he 
"never  assigned  or  released  to  any  one 
any  part  of  said  proceeds  of  sale;"  that 
after  the  war  he  and  his  wife  were  living 
together,  and  he  proposed  "  to  collect  this 
money, "  and  she  told  blm  "  to  let  It  alone, 
that  it  was  doing  well  enough,  and  be  did 
not  nndertalce  to  collect  it,  and  never  said 
anything  about  it  afterwards."  Upon 
cross-examination,  he  said  his  wife  left 
blm,  and  he  went  to  Texas  in  1870,  and 
married,  and  has  had  six  children  by  that 
marriage.  The  defendant  testified.  In  sub- 
stance, that  the  male  plaintiff  was  owing 
him  (defendant)  more  than  he  owed  the 
male  plaintiff,  and  he  proposed  to  settle, 
but  the  male  plaintiff  said  "he  wanted  his 
wife  to  have  her  share,  and  would  not  set- 
tle;" that  the  male  plaintiff  "made  de- 
mand on  defendant  more  than  one  time. 
He  would  tell  defendant  he  wanted  his 
wife  to  have  that,  [the  share  of  the  pro- 
ceeds of  sale  of  slaves,]  and  defendant 
would  tell  him  if  he  would  pay  defendant 
his  claim,  defendant  would  settle  with  his 
wife."  His  honor  charged  the  Jury :  "As 
to  the  statute  of  limitations.  The  statute 
of  limitations  does  not  bar  Mrs.  Ferrell, 
because  she  is,  and  has  been  all  the  time, 
a  married  woman.  Does  it  bar  Mr.  P.  L. 
Ferrell,  the  other  plaintiff?  The  defend- 
ant admits  the  sale  of  the  bIhvps,  and  the 
reception  of  the  purchase  money  by  him  as 
commissioner.  iSo  he  was  holding  the 
money  as  a  trustee,  and,  ordinarily  speak- 
ing, the  statute  of  limitations  does  not 


run  against  him  until  a  demand  and  re- 
fusal. But  it  in  this  case  you  find  the  fact 
to  be  that,  before  P.  L.  Ferrell  )9ft  North 
Carolina,  In  1870,  the  defendant  declined  to 
pay  over  the  money  to  his  wife,  or  to  him, 
claiming  that  P.  L.  Ferrell  was  indebted 
to  him  in  a  larger  amount,  the  statute  of 
limitations  began  to  run  against  F.  L. 
Ferrell  from  the  time  of  such  refusal  by  de- 
fendant to  pay,  and  your  response  to  tbis 
issue  shonld  be,  '7es,'  as  to  P.  L.  Ferrell. 
But  If  there  was  no  denial  of  the  debt,  or 
refusal  to  pay,  the  statute  of  limitations 
did  not  begin  to  run  until  a  demand,  and 
there  is  no  question  made  in  the  pleadings 
as  to  the  necessity  of  a  demand,  and  your 
response  should  be,  'No.'  Have  the  mat- 
ters in  controversy  been  formeriy  adjudi- 
cated? It  Is  contended  that  there  was  an 
action  tn  1876  between  Lydla  Ferrell  and 
defendant  upon  the  same  cause  of  action. 
The  papers  have  been  lost,  and  we  have 
to  rely  upon  secondary  evidence  as  to  the 
contents  of  the  complaint.  If  the  com- 
plaint was  for  the  same  cause  of  action, 
and  a  demurrer  was  interposed  by  defend- 
ant, and  a  Judgment  was  rendered  against 
the  plaintiff  on  the  merits,  she  is  bound  by 
it.  She  ought  to  have  appealed,  or  to 
have  bad  leave  to  amend  her  complaint. 
And,  If  this  is  the  case,  your  response 
should  be  as  to  Lydla  Ferrell,  'Tea.'  It  Is 
not  contended  that  P.  L.  Ferrell  was  a 
party  to  that  suit,  so  as  to  him  your  re- 
sponse shonld  be,  'No.'  But  If  that  action 
was  against  Alfred  Thompson,  as  guard- 
Ian  of  Mrs.  Ferrell, it  was  another  matter, 
and  your  response  should  be, 'No.'"  The 
defendant  asked  for  the  following  instrac- 
tions:  "(1)  If  the  plaintiff  P.  L.  Ferrell  is 
indebted  to  defendant,  Alfred  Thompson,  in 
the  amount  of  the  Judgment  against  Sam- 
uel Mnrshburne  and  P.  L.  Ferrell,  then  the 
plaintiffs  are  noteutltled  to  recover  in  this 
action.  (2)  That  the  Judgmeut  rendered 
at  fall  term,  1876.  in  the  case  of  Lydia  Fer- 
rell V.  Alfred  Thompson,  Is  a  bar  to  recov- 
ery as  to  the  plaintiff  Lydia  in  this  action. 
(3)  That  the  allegation  repeatedly  made 
by  defendant,  Thompson,  that  he  would 
not  pay  proceeds  of  sale,  was  denial  of  the 
fact  that  be  held  the  fund  In  fiduciary  ca- 
pacity, and  the  statute  of  limitations  was 
set  In  motion,  which  was  prior  to  1870." 
The  Jury  responded, "  No, "  to  the  first  and 
second  issues,  and  Judgment  was  rendered 
in  favor  of  the  plaintiff  Lydla  Ferrell  for 
9188.38,  with  interest  on  973.24  from  No- 
vember 19, 1886,  and  costs  of  the  action, 
etc.  "  Defendant  moved  for  new  trial  (1) 
because  the  verdict  was  against  the  weight 
of  testimony;  (2)  for  newly-discovered 
evidence.  Motion  denied.  Judgment. 
Defendant  excepted  to  the  Judgment,  for 
that  It  should  have  been  rendered  In  favor 
of  P.  L.  Ferrell,  and  not  in  favor  of  bis 
wife,  as  the  slaves  sold  vested  absolntely 
in  the  husband,  P.  L.  Ferrell.  and  that  his 
wife  had  no  legal  interest  in  said  slaves, 
or  the  proceeds  of  sale.  IMendant  ap- 
pealed." 

F.  A.  Woodard,  tor  appellant.  Bnaa  Jt 
Battle,  for  appellees. 

Davis,  .T.,  (after  stating .  the  tucts  tLs 
above.)  It  has  been  often  held,  and  is 
well  settled,  that  the  appellate  Jurisdiction 
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of  this  court  in  as  action  properly  consti- 
tuted in  a  conrt  of  competent  iarisdictlon, 
so  far  aa  the  pleadings,  verdict,  and  )ads- 
ment  are  concerned,  will  be  confined  to 
fiacb  exceptions  as  are  shown  In  tbe  rec- 
ord to  have  been  taken  In  the  conrt  be- 
low. Phipps  V.  Pierce,  94  N.  C.  ei4,  and 
cases  there  cited.  The  evidence  and  his 
honor's  charge  are  sent  up,  bnt  tbe  record 
presents  no  exceptions  to  either,  and  we 
need  not  consider  whether  objections,  if 
property  taken  below,  mlgbt  besnccessfnl 
ly  maintained  here. 

VVbetber  bis  honor  was  correct  in  cbarj;- 
ing  the  Jury  tbatthe statute  of  limitations 
did  not  bar  &Ir8.  Ferrell,  because  she  is 
and  has  all  the  time  been  a  married 
woman,  or  should  have  Instructed  them 
that  tbe  statute  of  limitations  had  no  ap- 
plication, bat  that  It  was  governed  by 
the  statute  of  presumptions,  in  which 
there  is  no  saving  of  the  rights  of  persons 
under  disabilities,  as  held  in  Headen  v. 
Womack,  88  N.  C.  468,  and  Bouck  v. 
Adams,  98  N.  C.  619,  4  S.  £.  Bep.  602,  and 
cases  there  cited,  we  need  not  consider; 
nor  are  we  called  upon  to  review  his  hon- 
or's charge  as  to  whether  the  statute  of 
limitations  began  to  run  against  tbe  male 
plaintiff,  though  the  uncontroverted  evi- 
dence, both  for  the  plaintiff  and  defend- 
ant, upon  that  question  is  that  tbe  defend- 
ant refused  to  pay  prior  to  1870;  nor  does 
it  appear  whether  the  instructions  asked 
by  the  defendant  were  given  or  refused ; 
nor  Is  any  exception  presented  in  relation 
thereto.  The  only  exceptions  that  ap- 
pear to  have  been  taken  are:  "(1)  Because 
the  verdict  was  against  the  weight  of  tes- 
timony. (2)  For  newly-discovered  evi- 
dence. (3)  To  the  Judgment  in  favor  of 
the  ibme  plaintiff,  Instead  of  P.  L.  Ferrell, 
the  husband. "  It  has  been  too  often  held 
to  need  repetition  that  the  first  and  see- 
on  address  themselves  solely  to  the  dis- 
cretion of  the  judge  below,  and  are  not  re- 
viewable by  us,  and  the  only  question  pre- 
sented by  the  record  for  our  consideration 
is,  was  tbe  Judgment  rendered,  erroneous? 
The  counsel  for  the  plaintiff  says  this  ob- 
jection cannot  avail  the  defendant,  be- 
cause, "after  tbe  Judgment  Had  been  ren- 
dered, and  indeed  after  tbe  expiration  of 
the  term,  a  notice  was  served  on  the  plain- 
tiffs of  an  appeal  by  the  defendant, '  on  ac- 
count of  the  erroneous  rnllngs  by  the  judge 
on  motion  for  a  new  trial.'"  He  insists 
that  this  notice,  which  appears  in  the  rec- 
ord, "shows  that,  if  any  exception  was 
taken  during  tbe  trial  because  the  Judg- 
ment was  rendered  in  favor  of  the  feme 
plaintiff,  such  exception  was  abandoned, 
and  that  point  is  not  involved  in  this  ap- 
I)eal,''and  the  "record  "and  not  the''caBn'' 
controls.  The  answer  to  this  objection 
is  that  the  "notice  of  appeal,"  though  in 
the  record.  Is  no  more  a  part  of  it  than 
the  "ease"  on  appeal,  which,  having  been 
settled  by  bis  honor  on  disagreement  of 
counsel,  Is  conclusive,  unless  in  conflict 
with  the  record  proper.  In  fact,  "  the  con- 
cise statement  of  the  case  required,  and 
not  tbe  notice,  must  show  the  exceptions 
and  grounds  of  appeal. 

Upon  the  verdict,  was  thejudgment  prop- 
erly rendered  In  favor  of  the  fbwe  plaintiff? 
We  need  not  consider  whether  she  was  a 


necessary  party  to  tbe  action  or  wbetber.as 
the  property, yore  marttt,  vested  in  tbehns- 
band,  he  should  have  sued  alone,  (Spiers  v. 
Alexander,  1  Hawks,  07;  Armstrong  v.  Si- 
monton,2Murpb.861;)  but  we  are  of  opin- 
ion that  the  judgment  in  favor  of  the  fym» 
plaintiff  was  erroneous.  Whatever  may 
be  the  effect  of  his  abandonment  of  her, 
or,  as  he  says,  of  her  abandonment  of  him, 
tbe  Interest  of  tbe  feme  plaintiff  In  the 
slaves  had  vested  absolutely  in  the  hus- 
band before  the  separation,  and  was  sub- 
ject to  his  debts  and  liabilities.  Pettljohn 
V.  Beasleyt  4  Dev.  512,  and  cases  cited.  Mo 
act  of  tbe  wife  was  necessary  to  vest  the 
slaves  or  her  distributive  share  in  them  in 
her  husband,  nor  could  she  in  any  man- 
ner have  prevented  it.  Whether,  if  tbe 
hnsband  had  died  before  the  payment  of 
the  distributive  share,  it  would  have  gone 
to  his  personal  representatives  or  survive 
to  the  wife,  we  need  not  consider,  for  tbe 
husband  is  still  living,  and  though  he  has 
lived  in  another  state  for  many  years,  and 
married  another  woman.  Joins  in  this  ac- 
tion without  objeotlon.  Mardree  v.  Mar- 
dree.  9  Irjd.  295. 

But  It  Is  contended  by  counsel  for  tbe 
plaintiffs  that  the  male  plaintiff  waived 
his  marital  right  in  favorot  the  fenieplain- 
tiff  when  he  refused  to  receive  his  wife's 
part  of  the  proceeds  of  tbe  sale  of  slaves,  and 
said  it  belonged  to  her,  and  he  wanted 
her  to  have  it.  The  counsel  for  the  plain- 
tiffs snys:  "Suppose  that  the  title  to  an 
undivided  one-ninth  Interest  in  the  slaves 
did  vest  •  •  •  In  the  said  P.  L..  Ferrell, 
[the  male  plaintiff,]  there  is  no  reason  why 
he  may  not  have  waived  his  right,  or  have 
conveyed  such  Interest  in  the  slaves  to  his 
wife.  »  •  •  Whenever  a  contract  would 
be  good  at  law  if  made  by  a  husband,  with 
trustees  for  bis  wife,  that  contract  will  be 
sustained  in  equity  when  made  by  thetaus- 
band  and  wife,  without  the  intervention  of 
trustees.  The  husband  in  our  case  plain- 
ly considered  the  wife  meritorious,  and 
there  may  have  been,  not  only  a  meritori- 
ous, but  a  valuable,  consideration  for  his 
contract  with  ber.  At  any  rate,  the  Judgre 
could  not  take  upon  himself  to  say  that 
there  was  no  consideration  for  such  a  con- 
tract. The  defendant  by  bis  answer  raises 
no  such  issue,  nor  asks  for  the  jury  to  pass 
upon  such  an  Issne.  Tavlor  v.  Eatman, 
92  N.  C.  606;  Woodruff  v.  Bowles.  104  N.  C. 
207, 10  S.  E.  Rep.  482.  Conceding  that  this 
would  be  so,  if  there  were  no  creditors  of 
the  husband  whose  rights  would  be  affect- 
ed, the  complainant  alleges  no  such  claim 
for  tbe  feme  plaintiff,  and  the  answer  dis- 
tinctly denies  any  Interest  In  the  wife; 
avers  tbe  ownership  of  the  husband,  and 
that  he  beis  been  paid  in  settlement;  and 
tbe  evidence  shows,  and  this  Is  not  con- 
troverted, that  the  defendant  refused  to 
pay  to  the  wife  unless  the  husband  would 

gay  defendant's  claim  against  bim.  And, 
eeldus,  tbe  male  plaintiff  testifies  that  he 
"never assigned  or  released  to  anyone  any 
part  of  said  proceeds  of  sale, "  and  joins 
the  fltme  plaintiff  In  praying  Judgment 
therefor,  and  the  cases  cited  by  counsel 
have  no  application  to  this  case.  By  tbe 
law  as  it  then  was,  the  title  to  the  wife's 
interest  In  the  slaves  vested  absolutely  in 
tbe  hnsband ;  became  liable  for  the  pay- 
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meiit  of  bis  debts;  and  tberels  no  allega- 
tion in  the  complaint,  nor  is  there  any 
evidence,  that  the  defendant  agreed  to 
hold  in  trust  for  the  wife.  On  the  con- 
trary, the  answer  denlee  any  interest  in 
the  wife,  and  the  evidence  la  that  be  re- 
fused to  pay  to  the  husband  or  his  wife 
unless  the  male  plaintiff  would  pay  de- 
fendant's claim,  and  the  Judgment  Is  erro- 
neous.   Error. 

Booths  v.  Batcliffe. 

(Supreme  Court  of  North,  Carolina.    Oct.  38, 
1890.) 

UaBTER  A3n>  SlBTAKT— AOTIOX  VOB  "WABa^— 

Appbai.' 

1.  In  an  action  for  services  rendered,  plain- 
tiil  testified  that  he  contracted  to  work  for  de- 
fendant for  a  year  for  a  certain  som  and  a  house 
to  live  in;  that  it  was  sKreed  that,  if  either  party 
became  dissatisfied  daring  the  year,  plaintiff  was 
to  stop  work;  and  that  he  left  durinK  the  year 
because  the  house  furnished  him  by  defendant 
was  unfit  to  lire  in.  Held,  thai  plaintUt  conld 
recover  on  a  quantum  meruit,  as  he  had  a  right 
to  terminate  l^e  contract  at  any  time,  and  aota- 
ally  terminated  It  for  legal  cause. 

9.  Where  nothing  was  said  when  a  contract 
of  hiring  was  made  as  to  when  the  servant  should 
be  paid,  but  afterwards  the  master  said  that  he 
would  pay  from  time  to  time  during  the  year, 
and  pud  a  portion,  there  was  no  contract,  ex- 
press or  implied,  that  notliiiig  sliould  t>e  paid  nn- 
til  tne  end  of  the  year. 

S.  Where,  on  appeal,  the  appellant's  "case" 
alone  is  sent  up,  but  It  appears  that  it  was  served 
within  the  proper  time,  and  that  no  counter-case 
was  served,  it  will  be  considered  as  the  "case  on 
appeal. " 

Appeal  from  superior  court,  Vance  coun- 
ty; BoYKiN,  Judge. 

Action  by  Peter  Boothe  against  Bubert 
Ba  tclifte  for  f  21.86  as  wages  (or  work  on 
defendant's  farm  from  January  I  to  March 
22, 1800.  Defendant  denied  plain  tiff's  right 
to  recover,  claiming  that  he  owed  him 
nothing,  and  alleging  that  plaintiff  had 
faired  to  him  for  the  year  1890,  and  left 
March  22, 1890,  without  cause.  He  admit- 
ted payment  to  plaintiff  of  one  dollar  on 
his  wages.  Plaintiff  admitted  the  hiring 
was  (or  a  year,  but  claimed  that  be  left 
defendant's  employment  for  cause.  Upon 
the  trial  plaintiff  offered  himself  as  a  wit- 
ness in  his  own  behalf,  and  testified  that 
be  contracted  to  work  for  defendant  on 
bis  farm  during  the  year  1890  for  f  100,  and 
was  to  be  allowed  12  holidays,  and  be  fur- 
nished a  bouse  to  stay  in  by  defendant ; 
that,  if  either  party  became  dissatisfied 
during  the  year  with  the  bargain,  he  was 
to  stop  work ;  that  at  the  time  the  con- 
tract was  made  nothing  was  said  about 
when  the  money  should  be  paid;  that 
afterwards  defendant  told  him  be  would 
pay  him  (rom  time  to  time  during  the 
year,  as  he  had  it,  and  plaintiff  might  need 
it,  and  asked  plaintiff  i(  be  would  sue  him 
if  he  conld  not  pay  Ic  all  cash  by  the  end 
of  the  year;  that  he  (plaintiff)  told  defend- 
ant this  would  be  satisfactory;  that  he 
would  take  portions  of  bis  wages  when- 
ever defendant  desired  to  pay  it;  that  de- 
fendant paid  plaintiff  one  dollar  on  his 
said  wages  in  February ;  that  the  house 
in  which  defendant  put  plaintiff  leaked 
very  badly,  and  wet  plaintiff's  bed  fre- 
quently, and  that  plaintiff  frequently  asked 


defendant  to  repair  the  same,  or  patch 
the  roof,  or  allow  plaintiff  to  do  so,  but 
defendant  would  not,  and  that  on  Man;b 
22d  plaintiff  left  defendant's  employment 
for  no  other  reason  than  that  the  house 
he  was  required  to  occupy  was  unfit  to 
live  in.  Dpon  this  evidence  plaintiff  rest- 
ed, and  tbe  trial  Judge  thereupon  stated 
that  he  would  instruct  the  Jury  that,  up- 
on plaintiff's  own  showing,  be  was  not 
entitled  to  recover,  and  he  did  so  instruct 
them,  and  upon  bis  instructions  the  Jury 
found  for  the  defendant.  Judgment  for 
defendant,  and  plaintiff  appeals. 
T.  T.  Hicks,  for  appellant. 

Clabk,  J.  The  appellant's  case  on  ap- 
peal alone  Is  sent  up,  but,  as  It  is  farther 
made  to  appear  that  It  was  served  within 
the  time  allowed  by  law,  and  no  counter- 
case  was  served.  It  must  be  taken  as  the 
"case  on  appeal."  Buasell  v.  Davis.  99 
N.  C.  115,  5  S.  £.  Bep.  896;  Simmons  v.  An- 
drews. 106  N.  C.  201. 10  S.  E.  Bep.  1052. 
The  only  evidence  before  the  court  on  the 
trial  below  was  the  testimony  of  the 
plaintiff.  Taking  that  to  be  trne,  while 
the  hiring  was  by  the  year,  it  was  also 
further  agreed  that  either  party  could  pat 
an  end  to  the  contract  at  any  time.  Be- 
sides, the  plaintiff  quit  his  employment  for 
good  legal  cause.  Under  these  circum- 
stances, it  was  clearly  error  to  instruct 
the  Jury  that  "upon  plaintiff's  own  show- 
ing he  could  not  recover"  upon  aqUHntam 
nteralt  for  services  rendered.  It  also  up 
peare  that  there  was  no  implied  or  express 
contract  that  nothing  was  to  be  paid  till 
the  end  of  the  year,  but  the  reverse;  and 
for  that  reason  also  the  plaintiff  could 
recover,  as  was  held  in  Cbamblee  v.Baker. 
95  N.  C.  98. 

PsB  CcBiAM.    Error. 


State  v.  Morton. 

(/Supreme  Court  cf  North  Carolina.    Nov.  10, 

18S0.) 

HOmCIDK— BvISBHOB— COBBOBOKATIOK  OT  WlT- 


1.  On  a  murder  irisl,  a  witness  testifled  tliat 
a  few  weeks  before  the  homicide  ae  received  an 
anonymous  letter  containing  threats  against  de- 
ceased, and  showing  that  me  writer  was  jealous 
of  deceased.  Witness  testified  that  defendant 
afterwards  told  him  that  she  wrote  It^and  sent 
It  to  the  post-ofSoe  by  a  colored  boy.  The  cross- 
examination  of  witness  showed  a  purpose  to  im- 
peach him,  particularly  to  question  the  aoooraov 
of  his  statemMita  concerning  the  letter.  Held, 
that  the  teetimony  of  a  negro  boy  that  he  took  a 
letter  for  defendant  to  the  post-ofBoe,  which  she 
told  him  not  to  let  any  one  out  a  certain  person 
see,  and  that  this  was  about  a  month  before  the 
time  testified  to  by  the  first  witness,  was  prop- 
erly submitted  to  the  Jury  to  corroborate  the  first 

•i.  "rhe  rejection  of  the  testtmoDT  of  a  witness 
for  defeodsat  that  on  the  night  of  the  murder 
other  persons,  and  not  defendant,  were  accused 
of  the  murder  in  the  presence  of  the  person  who 
testified  to  receiving  the  letter,  and  that  he  said 
nothing,  was  error,  as  his  silenoe  tended  to  show 
that  he  did  not  then  know  of  the  facts  teotifled  to 
by  him. 

Appeal  from    superior    court,   JLenoir 
county,  AuiiFiEiJ),  Judge. 
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The  prisoner  la  Indicted  tor  tbe  mnrder 
olJalia  £niory,  a//as  Jalia  Morgan.  Up- 
on  her  arraignment,  abe  pleaded  notgnilty. 
On  the  trial,  the  state  Introduced,  as  a 
vltneas,  Giles  Parker,  who  testified  to 
tacts  and  circamstances  that  tended 
strongly  to  prove  the  guilt  ot  the  prisoner. 
Among  other  things,  he  testified  that, 
aboat  tbe  middle  ut  July  last,  he  recelred 
an  anonymous  letter  through  tbe  post- 
office,  which  he  destroyed,  and  afterwards 
she  owned  she  wrote  It.  Its  contents 
tended  to  show  that  she  was  Jealous  ot  the 
deceased,  and  made  threats  against  her. 
He  said:  "The  letter  was  not  signed. 
Eight  or  ten  days  alter  I  got  the  letter  I 
went  to  see  prisoner,  and  asked  her  it  she 
wrote  me  a  letter.  She  said  she  did.  I 
asked  her  how  she  got  it  to  the  office.  She 
Bald  she  hired  a  black  boy  to  carry  it.  I 
asked  what  Julia  Morgan  bad  done  to  her, 
and  why  she  wanted  to  shoot  her, "  etc. 
Tbe  state  introduced  next,  after  the  wit- 
ness mentluned  above,  "Jacob  Cox,  a  col- 
ored boy,  ol  the  age  of  12  years,  who,  un- 
der objection  of  the  defendant,  was  per- 
mitted by  the  court  to  testify :  '  I  brought 
a  letter  to  the  office  tor  prisoner.  She  told 
me  not  to  let  anybody  see  it  but  Mr.  Hunt- 
er. She  gave  me  one  cent  tor  bringing  it, 
and  gave  me  five  cents  after  that.  This 
was  in  July,  about  one  month  ago.'  The 
defendant  excepted  to  the  admission  ot  the 
testimony  of  Cox  concerning  tbe  letter. " 
"  On  the  cross-examination  of  Ann  Emory, 
(motber  of 'deceased,)  a  witness  for  the 
state,  defendant's  counsel  ottered  to  prove 
by  tbe  witness  that  on  the  night  of  the 
homicide,  in  the  presence  of  Giles  Parker, 
(above  mentioned,)  other  persons,  and  not 
the  prisoner,  were  accused  ot  the  homicide, 
and  tbat  Parker  said  nothing,— without 
prey^ously  asking  Parker  if  this  was  so. 
The  proposed  testimony  was  excluded, 
and  defendant  excepted."  There  was  a 
verdict  ot  guilty  and  Judgment  ot  death, 
from  which  the  prisoner  appealed  to  this 
court. 

George  Roantree,  tor  appellant.  The  At- 
torney GeaeraJ,  for  tbe  State. 

Mkbkimok,  C.  J.,  (after  atating  tbe  facta 
aa  above. )  The  first  exception  is  unfound- 
ed in  any  aspect  of  it.  The  letter  referred 
to  by  tbe  witness  Parker  was  Important 
and  competent  evidence,  tending  to  show 
unfriendly  motive  and  hostile  purpose  of 
the  prisoner  towards  tbe  deceased  shortly 
—two  or  three  weeks— before  the  homicide. 
The  nature  of  the  testimony  of  that  wit- 
ness, and  the  character  of  tbe  cross-exam- 
ination of  him,  manifestly  showed  a  pur- 
pose to  Impeach  him,  and  particularly  to 
question  the  accuracy  ot  what  he  said  In 
respect  to  the  letter.  It  was,  therefore, 
competent  for  the  state  to  prove  pertinent 
tacts  and  circumstances  corroboratory 
of  this  witness  as  to  what  he  said  in  re- 
spect to  receiving  the  letter, — how  he  got 
it.  tbe  time,  and  the  person  from  whom 
he  received  it.  He  testiUed  that  he  received 
an  anonymous  letter  about  the  middle  ot 
July  last  through  tbe  post-office;  that 
eight  or  ten  days  afterwards  he  saw  the 
prisoner,  and  she  said,  in  response  to  his 
inquiry,  tbat  she  bad  written  blm  a  letter 
about  that  time,  and  that  she  sent  the 
▼.12s.E.no.8— 8 


same  to  the  post-office  by  a  colored  boy. 
The  witness,  a  colored  boy,  testified  that 
about  the  time  mentioned,— about  a 
month  before  be  was  testifying,- at  the 
request  of  the  prisoner,  be  took  a  letter 
for  her  to  the  post-office  with  the  caution 
given  him  not  to  let  any  one  see  it  exoepk 
a  person  mentioned.  This  evidence,  not 
very  definite  ot  itself,  taken  in  connection 
with  the  testimony  of  the  impeached  wit- 
ness, tended,  perhaps  not  very  8trongly,-to 
show  that  the  latter  witness  had  received 
a  letter  from  the  prisoner  about  the  time 
mentioned  by  him,  and  tbat  the  prisoner 
sent  the  same  through  the  post-office. 
The  evidence  tended  to  strengthen  what 
tbe  impeached  witness  said,  and  to  in- 
crease the  probability  that  it  was  true. 
If  the  evidence  of  the  colored  boy  had  been 
more  definite  as  to  time,  and  he  had  testi- 
fied tbat  the  letter  was  addressed  to  the 
witness  Parker,  or  that  the  prisoner  bad 
said  that  it  was  tor  him,  then  it  would 
have  been  much  stronger;  but,  as  it  was, 
it  had  some  relevancy  and  point  taken  in 
connection  with  other  evidence,  and  It 
was  tbe  province  of  the  jury  to  determine 
its  weight  and  force.  State  v.  Green,  92 
K.  C.  779;  State  v.  Whitfield,  Id.  831,  and 
the  cases  there  cited;  State  v.  Freeman, 
100  N.  C.  429,  6  S.  E.  Rep.  921. 

The  second  exception  must  be  sustained. 
If  the  witness  Parker  was  present  on  tbe 
night  of  tbe  homicide  at  the  place  where 
It  was  perpetrated,  and  had  knowledge  of 
the  facts  and  circumstances  as  to  which 
he  testified,  going  so  strongly  to  show 
tbat  the  prisoner  was  the  guilty  party. 
and  heard  persons  accuse  others  than  the 
prisoner  of  the  crime,  and  he  said  nothing 
to  thecontrary,  tbat  he  did  not, in  tbe  ab- 
sence ot  explanation,  was  a  fact  going  to 
bis  discredit,  and  competent  to  go  to  tbe 
Jury  on  the  trial  as  tending  to  Impeach 
bis  testimony.  He  was  not  bound  then 
to  deny  the  truth  ot  such  accusation,  or 
to  tell  the  facts  ot  which  he  had  knowl- 
edge, pointing  to  the  prisoner  as  the  guilty 
party,  but  it  was  unusual  and  singular 
tbat  he  did  not.  Without  some  cause 
prompting  him  to  silence  on  such  an  oc- 
casion. It  Is  Improbable  that  he  would 
have  heard  innocent  persons  accused  of 
so  grave  a  crime,  and  said  nothing  in 
their  favor,  when  he  knew  or  had  very 
strong  reasons  to  believe  that  they  were 
innocent,  and  tbe  prisoner  was  not.  II 
such  accusations  were  so  made,  silence  on 
his  part,  no  cause  for  It  api)earing,  fairly 
Implied  that  he  acquiesced  in  such  accusa- 
tions, and  tbat  he  did  not  know  of  the 
guilt  of  the  prisoner.  Such  silence  was 
some  evidence  to  show  that  he  did  not 
then  know  ol  her  guilt,  or  of  the  facts 
tending  so  strongly  to  prove  it,  as  he  tes- 
tified he  did,  and  she  was  entitled  to  the 
benefit  of  It  as  going  in  some  degree  to 
Impeach  his  testimony.  In  Radford  v. 
Rice,  2  Dev.  &  B. 39,  this  court  said ;  "Cer- 
tainly, also.  It  [the  testimony]  might  be 
impeached  by  proof  ot  declarations  made 
by  him,  at  variance  with  the  testimony. 
A  declaration  ot  another,  in  his  presence 
and  bearing,  and  not  contradicted,  is  prop- 
er to  be  submitted  to  the  jury  as  evidence 
tbat  he  acquiesced  In  and  admitted  the 
truth  of  such  declaration. "    This  was  aft- 
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erwards  reiterated  In  State  v.  McQueen, 
1  Jonee,  (N.C.)  177.  So,  also,  Guy  v.  Man- 
uel, 89  N.  C.  83;  State  v.  Sukkb,  Id.  530; 
State  V.  Burton,  94  N.  C.  947.  "The  evidence 
offered  and  rejected  wax  not  as  to  a  mat- 
ter collaterai  to  that  as  to  whlclr  tlie  wit- 
ness Parlcer  bad  teatifled.  It  would  tend 
to  Bbow  that  he  had  made— assented  to— 
statements  inconsistent  with  his  testi- 
mony in  respect  to  the  very  matter  about 
which  he  was  examined.  In  such  case,  it 
was  not  necessary  to  inquire  of  the  wit- 
ness, belore  offering  the  disparagiuK  tes- 
timony, whether  be  did  not  assent  to  the 
accusation  of  persons  other  than  the  pris- 
oner at  the  time  mentioned.  State  v.  Pat- 
terson, 2  Ired.  846.  It  was  certainly  rele- 
vant to,  and  bearing  directly  upon,  the  Is- 
sue to  show  that  the  whole  or  any  mate- 
rial part  of  the  testimony  of  the  witness 
was  not  true;  and  evidence  directly  tend- 
ing to  prove  this  was  competent.  There 
Is  error.  The  prisoner  Is  entitled  tea  new 
trial,  and  we  so  adjudge.  To  that  end,  let 
this  opinion  be  certifled.  to  the  superior 
court.    It  is  so  ordered. 


State  v.  Summekfield. 

(Supreme  Court  of  North  CaroUna.     Nov.  10, 
1890.) 

ICinnOIFAL  OSDlHiLNOB*— EXFOSIKO   HsRCEijrDin 

m  Fkont  or  Stobes. 
A  mmdolpality  authorized  by  the  legls- 
latnre  to  pass  any  ordinance  in  the  nature  of  a 
police  regulation  that  is  consistent  with  the  laws 
'Of  the  land  may  prohibit  the  exposing  of  any 
produce,  merchandise,  coolced  provisions,  poul- 
try, fruit,  vegetables,  or  other  commodity,  on  the 
space  between  stores  and  the  sidewalk,  and  used 
-as  part  of  the  sidewalk,  as  well  as  upon  the  side- 
walk. 

This  was  a  criminal  action,  Instltnted 
by  a  warrant  returnable  before  the  court 
of  the  mayor  of  the  town  of  Durham,  and 
carried  by  appeal  to  the  superior  court  of 
Durham  county,  where  it  was  tried  at  the 
October  term,  1800,  before  MacBaie,  J. 
The  special  verdict  of  the  Jury,  and  the  rul- 
ing and  Judgment  of  the  court,  were  as  fol- 
lows: "Thejuryfor  their  verdict  find:  (1) 
The  town  of  Durham  is,  and  was  at  the 
time  of  the  commission  of  the  alleged 
offense  hereinafter  speclQed,  a  municipal 
corporation,  chartered  under  the  Laws  of 
1868-^9  and  1874-75,  c.  110,  as  amended  by 
the  Laws  of  1889.  That,  among  other 
powers  given  the  commissioners  of  said 
town  by  its  said  charter  is  the  following: 
Sec.  83.  'That  the  commissioners,  when 
convened,  shall  have  power  to  make  and 
provide  for  the  execution  thereof  such  or- 
dinances, by-laws,  and  regulations  for  the 
better  government  of  the  town  as  they 
may  deem  necessary :  provided,  the  same 
be  allowed  by  the  provisions  of  the  act, 
and  consistent  with  the  law  of  the  land.' 
(2)  That  the  commissioners  of  said  town, 
duly  convened  in  meeting  prior  to  the  19th 
day  of  September,  1890,  made  and  enacted 
the  following  ordinance  or  by-law,  vis. : 
Sec.  9,  c.  2.  'No  produce,  merchandise, 
cooked  provisions,  poultry,  fruits,  vege- 
tables, or  other  commodity,  shall  be  kept 
exposed  for  sale  in  or  upon  any  sidewalk, 
or  the  space  in  front  of  buildings  used  as 
a  sidewalk,  alley,  gutter,  or  street  of  the 


town ;  norshall  any  stand  be  placed  there- 
on for  such  (furpose;  norshall  any  such 
articles  be  exposed  as  samples  on  any  of 
the  alleys,  sidewalks,  or  the  space  In  front 
of  bnllding^H  used  as  a  sidewalk  or  street. 
In  sncb  manner  as  to  be  in  the  way  of  per- 
sons traveling  the  same.  Any  person  vio- 
lating this  provision  shall,  upon  convic- 
tion, be  fined  five  dollars  for  each  offense/ 
(8)  That  the  sidewalk  on  Main  street  in 
said  town  is  ten  feet  wide.  That  the  dis- 
tance from  the  outer  curbing  of  said  side- 
walk to  the  buildings  is  more  than  ten 
feet.  That  the  whole  of  said  space  from 
the  outer  curbing  of  the  said  sidewalk  to 
the  building  is  more  than  ten  feet.  That 
the  whole  of  said  space  from  the  outer 
curbing  to  the  building  has  been  paved  by 
order  of  the  town  antborittes,  but  at  the 
expense  of  the  owner  of  the  property,  B.L. 
Duke.  That  said  space  used  has  never 
been  condemned  for  the  public  use,nor  held 
adversely  by  the  town,  bnt  used  as  a  side- 
walk for  a  number  of  years,  bnt  not  for 
twenty  years.  B.  L.  Duke  leased  said 
property  to  the  defendant.  (4)  That  the 
defendant's  place  of  business  Is  on  Main 
Btreet.in  said  town.  (5)  That  on  the  19tb 
day  of  September,  1890,  the  defendant  ex- 
posed merchandise — to-wit,  clothing — ^for 
sale  and  as  samples  on  the  said  space  not 
included  in  the  said  ten  feet  from  the  outer 
curbing,  so  as  to  be  in  the  way  of  persons 
traveling  on  said  space  not  included  in  the 
said  ten  feet.  Upon  the  said  tacts,  if  the 
court  be  of  opinion  that  the  defendant  is 
guilty,  the  Jury  find  her  guilty;  but,  if  the 
court  be  of  the  opinion  that  the  defendant 
Is  not  guilty,  the  Jury  find  her  not  guilty. 
Upon  theforegoing  special  verdict,  it  is  con- 
sidered and  adjudged  by  the  court  that 
thedefendant  Is  guilty,  and  that  she  pay  a 
fine  of  five  dollars,  and  the  cost  o|  this 
action,  to  be  taxed  hy  the  clerk,  from 
which  Judgment  the  defendant  appealed. " 
R.  B.Booae,  for  appellant.  The  Attor- 
ney General  and  W.  W.  Fuller,  for  the 
State. 

Avert,  J.,  (after  stating  tbe  facta  aa 
above.)  Under  the  general  police  power, 
the  legislature  may  delegate  to  a  munici- 
pality tbeauthority  to  pass  ordinances  for 
the  preservation  of  tbe  health  or  the  pro- 
motion of  the  comfort,  convenience,  good 
order,  and  general  welfare  of  its  citicena, 
provided  always  that  they  are  not  in  con- 
filct  with  tbe  provisions  of  the  federal  and 
state  constitutions,  framed  for  the  protec- 
tion of  the  citlsens  in  the  enjoyment  of 
equal  rights,  privilegres,  and  Immunities. 
State  V.  Moore,  104  N.  C.  714,  10  S.  E.  «ep. 
143;  State  v.  Pendergrass,  106  N.  C.  664, 10 
S.  E.  Rep.  1002. 

Counsel  for  defendant  rested  their  case 
here  upon  the  ground  that,  In  passing  the 
ordinance  under  which  the  indictment  was 
framed,  tbe  town  of  Durham  assumed  con- 
trol of  or  appropriated  the  land  between 
the  sidewalk  and  the  store  which  belonged 
to  defendant's  lessor,  Duke,  and  passed 
nnder  her  dominion  by  virtue  of  her  lease, 
without  making  compensation  for  It.  It 
must  be  admitted  that  the  corporation 
has  offered  no  testimony  tending  to  prove 
an  easement  in  the  space  two  feet  wide. 
Immediately  in   front    of    the  building. 
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Whfle  the  street  and  sidewalk  for  the  pur- 
pofieB  of  this  action  are  (nnsldered  as 
«ltber  condemned  or  dedicated  to  public 
UBe,  it  does  not  appear  that  the  municipal 
aatburitlee  have  exercised  any  c'ontrol 
over  the  space  mentioned  except  to  put 
paring  upon  it,  and  the  evidence  Is  that 
the  street  was  not  paved  20  years  hefore 
the  mayor's  warrant  was  Issued.  It  Is 
manifeirt  therefore  that  the  absolute  own- 
ership of  a  strip  of  laad  was  stlU  In  the 
defendant's  lensiir,  and  the  right  to  use  It, 
subject  only  to  such  reasonable  restraint 
as  the  legislature  or  the  town  in  the  ex- 
ercise of  its  delegated  police  powers  might 
impuse,  passed  to  the  lessee.  State  v.  Pnri> 
ty,  86  N.  C.  681 ;  Stewart  v.  Frink,  94  N.  C. 
iSt.  So  that  the  only  question  presented 
is  whether  the  municipal  authorities  had 
the  power  to  pass  the  ordinance  for  the 
violation  of  which  the  defendant  was 
tried.  Under  the  Charter  of  the  town,  the 
eommfsaioners,  it  seems,  bad  the  power 
to  pass  any  ordinance  in  the  nature  of  a 
police  regulation  that  was  "consistent 
with  the  law  of  the  land, "or,  in  other 
words,  was  not  in  conflict  with  the  federal 
or  state  constitutions,  and  was  not  pro- 
hibited by  the  express  provisions  of  the 
charter  itself.  We  infer  from  the  state- 
ment that  themuniclpul  authorities  are 
not  expressly  prohibited  from  passing  the 
by-law  by  the  charter,  and  therefore  the 
dlscoseiuD  must  be  confined  to  the  single 
qoeetion,  whether  the  legislature  could 
empoTver  the  commissioners  to  pass  it. 
The  ordinance  applies  to  all  classes  of  per- 
sons, and  is  public  in  its  character,  and 
therefore.  If  itis  not  calculated  to  restrain, 
bat  only  to  impose  reasonable  regulations 
upon,  the  conduct  of  trade,  and. for  a  legit- 
imate purpose,  the  commissioners  had 
authority  to  enact  it.  State  v.  Moore, 
supra ;  State  v.  Pendergrass,  supra.  The 
courts  have  been  disposed  to  construe 
much  more  liberally  grants  to  municipali- 
ties of  authority  to  exercise  a  limited  con- 
trol over  the  oiarkets  by  prescribing  rea- 
sonable regulations,  either  for  the  protec- 
tion of  tbe  health,  or  the  comfort  or  con- 
venience, of  its  people,  than  laws  that  pur- 
port to  invest  such  corporations  with 
more  extraordinary  powers.  1  Dill.  Mun. 
Corp.  S  -^t^-  The  ordinance  prohibits  all 
dealers  from  exposing,  either  on  the  side- 
walk, or  other  space  in  front  of  a  building 
'used  as  a  sidewalk,  alley,  gutter,  or 
street  of  the  town"  any  "produce,  mer- 
cbandlse, cooked  provisions,  poultry, fruit, 
vegetables,  or  other  commodity."  The 
Keneral  assembly  having  delegated  to  the 
corporation  general  police  power, restrict- 
ed only  by  any  inhibition  in  the  organic 
law,  or  in  the  express  provisions  of  the 
charter  itself,  we  hold  that  the  commis- 
sioners were  authorised  to  forbid  by  gen- 
eral ordinance  tbe  exposure  of  any  of  the 
articles  named  on  the  land  used  as  a  pass- 
way  in  front  of  the  stores,  as  well  as  npou 
tbe  sfdewalks,  in  such  manner  as  to  be  In 
tbe  way  of  persons  passing  over  such 
open  space.  It  is  admitted  that  the  de- 
fendant exposed  clothing  tor  sale  between 
the  building  occupied  by  her  and  the  side- 
walk. Wliile  the  curporation  could  not 
claim  that  the  land  on  which  the  clothing 
was  placed,  constituted  a  part   of  the 


street,  and  which  Duke,  the  owner,  would 
have  tbe  unquestionable  right,  at  least  at 
any  time  before  the  expiration  of  20  years 
from  tbe  laying  down  of  the  pavement 
over  it,  to  extend  his  building  so  as  to 
cover  it,  so  long  as  the  lessor  and  lessee 
leave  it  open  for  people  to  pass  over  It  to 
the  store,  the  commissioners,  in  the  exer- 
cise of  their  powers,  may  prevent  It  from 
being  obstructed  by  the  merchandise. 
The  lactthatproduce,  merchandise,  meats, 
etc.,  exposed  in  front  of  stores  might.  In 
the  opinion  of  the  commlssiouers,  based 
on  reasonable  grounds,  endanger  the 
health  of  the  citizens  of  the  town,  or  in- 
commode them  in  passing  by  a  way  left 
open  for  them  by  the  owner,  or  might 
frighten  horses  attached  to  vehicles  driven 
along  the  streets,  would  be  sufficient  to 
warrant  the  enactment  under  the  general 
authority  to  prohibit  nuisances,  protect 
health,  and  prevent  iudlvidnals  from  so 
using  their  own  property  as  to  subject 
others  to  serious  and  unnecessary  incon- 
venience or  danger.  State  v.  Stovall,  108 
N.  C.  416,  8  S.  E.  Rep.  900;  Cooley,  Const. 
Lim.  *58;  Intendant  v.  Sorrell,  1  Jones, 
(N.  C.)  49.  There  is  no  error.  The  Judg- 
ment below  must  be  affirmed. 


Statk  v.  Barkbb. 

(Supreme  Cowrt  <4  North  Carollma.    Nov.  17, 
1890.) 

G&Un>  JUBT— COHBTITDTIOirAI.  liAW. 

1.  >  grand  Jury  had  s  well-nnderstood  mean- 
ing at  Uie  sdoptioii  of  oar  declaration  of  rights, 
and  one  of  its  moat  essentisl  features  was  that 
the  ooncorrence  of  IS  of  its  memhers  was  neoes- 
sary  to  tlie  finding  of  a  presentment  or  indJot- 
ment. 

9.  An  act  of  the  legislature,  making  the  ooo- 
ourrence  of  nine  sufflcleot  is  not  autborlied  by 
the  constitntion  of  North  Carolina. 
{SyUabus  by  the  Court.) 

This  was  an  indictment  for  perjury, 
tried  before  Meares,  J.,  and  a  Jury  at  the 
September  term,  1890,  of  tbe  criminal  court 
of  New  Hanover  county.  The  defendant 
pleaded  in  abatement  to  the  indictment, 
and  it  was  admitted  by  the  state,  that 
when  the  bill  was  lound  there  were  only 
11  members  of  the  grand  Jury  present,  tbe 
twelfth  grand  Juror  having  been  excused 
by  tbe  foreman  on  account  of  his  being  a 
brother-in-law  of  the  prosecutrix.  Dnder 
tbe  act  ol  assembly  establishing  the  said 
court  the  number  of  the  grand  Jury  is  fixed 
at  12,  and  it  Is  provided  that  tbe  concur- 
rence of  9  of  that  body  shall  be  sufficient 
to  tbe  finding  of  an  Indictment.  Acts  1886, 
c.  63,  §  18.  His  honor  overruled  the  plea, 
and  tbe  defendant  excepted.  The  trial  pro- 
ceeded, and  there  was  a  verdict  ol  guilty. 
Other  exceptions  weretakento  the  rulings 
ol  the  court  in  the  course  of  the  trial,  but 
as  they  are  not  passed  upon  in  the  opin- 
ion It  is  unnecessary  that  they  should  be 
repeated. 

H.  C.  Weill,  for  appellant.  Tbe  Attorn^ 
OeneraJ,  for  the  State. 

Shbphbrd,  J.,  {atUr  Btatlag  tbe  facta  am 
above.)   "No  freeman  shall  be  tt 
Imprisoned,  or  disseised  or  ootlr 
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banished  or  In  any  ways  destroyed,  nor 
'Will  we  pass  upon  him  or  commit  him  to 
prison  nnleas  by  the  le^al  Jndgmont  of  hia 
peers  or  anless  by  the  law  ot  the  land." 
Such  is  the  language  ut  King  John  in  the 
Magna  Cbarta,  which  instrument  was 
called  by  Sir  Edward  Coke  "the  charter  of 
the  liberties  of  the  kingdom  upon  great 
reason  because  llberos  facit  it  makes  the 
people  free. "  "  To  have  produced  it, "  says 
Sir  James  Macintosh,  "to  have  preserved 
It,  to  have  matured  it,  constituted  the 
immortal  claims  of  England  upon  the  es- 
teem of  mankind."  The  particular  pro- 
vision which  we  have  quoted,  .or  its  sub- 
stance, is  to  be  found  in  the  federal  and 
various  state  constitutions,  and  the  great 
principles  which  it  asserts  are  no  less 
cherished  in  America  than  in  the  mother 
country.  It  is  true  that  "the  law  of  the 
land,"  in  respect  to  the  trial  of  persons 
accused  of  crime,  is  not  specifically  de- 
fined, but  it  was  so  well  understood  in 
England,  in  reference  to  the  necessity  of 
an  indictment  in  capital  felonies,  that 
Ersklne,  in  his  speech  in  1784,  in  defense  of 
the  dean  of  St.  Asaph, said.  In  the  presence 
of  the  Judges  of  the  king's  bench :  "  It  a 
man  were  to  commit  a  capital  offense  in 
the  face  of  all  the  Judges  of  England,  their 
united  authority  could  not  put  him  upon 
bis  trial;  they  could  file  no  complaint 
against  him,  even  upon  the  records  of  the 
supreme  criminal  court,  but  could  only 
commit  him  for  safe  custody,  which  is 
equally  competent  to  every  Justice  of  the 

geace.  The  grand  Jury  alone  conld  arralgrn 
im,and  in  their  discretion  might  likewise 
finally  discharge  him  by  throwing  oat  the 
bni  with  the  names  of  all  your  lordships 
as  witnesses  on  the  back  of  it. "  So  Jeal- 
ous of  their  liberties,  however,  were  our 
North  Carolina  ancestors  that  they  were 
not  content  with  adopting  the  foregoing 
provision,  but  they  were  careful  to  further 
insert  in  their  declaration  of  rights  a  par- 
ticular definition  of  the  general  words, 
and  also  to  extend  the  privileges  conferred 
to  all  "criminal  charges"  whatever. 
This  they  did  by  declaring  "  that  no  free- 
man shall  be  put  to  answer  any  criminal 
charge  but  by  Indictment,  presentuient,  or 
Impeachment. "  In  thus  putting  the  con- 
Btmctinn  of  the  general  language  beyond 
all  controversy,  they  wrought  wisely  and 
well,  as  the  supreme  pourt  of  the  United 
States,  in  Hurtado  v.  California,  110  U.  8. 
616,  4  Sup.  Ct.  Rep.  Ill,  has  recently  held 
that  the  seemingly  equivalent  words  "due 
process  of  la  w, "  in  the  fourteenth  amend- 
ment of  the  constitution  of  the  United 
States,  did  not  deprive  the  state  of  Cali- 
fornia of  the  right  to  provide  that  a  man 
could  be  put  upon  trial  for  his  life  upon 
"information"  only.  The  declaration 
mentioned  has  always  been  a  part  of  the 
fundamental  law  of  North  Carolina,  and 
is  to  be  found  in  our  present  constitution 
in  its  fnll  vigor,  and  unaltered  in  any  par- 
ticular exf^ept  as  to  petty  offenses  where 
the  punisliment  cannot  exceed  a  fine  of 
$50,  or  a  term  of  imprisonment  for  SOdays ; 
and  even  in  these  cases  there  is  a  right  of 
appeal  to  the  superior  court,  where  they 
may  be  tried  de  novo.  It  is  conceded 
that  the  words  "presentment  and  Indict 
ment"  Imply  the  existence  of  a  grand  ]u- 


ry,  and  that  the  provision  leterred  to 
sbonld  be  re^  as  if  those  words  had  been 
included.  This  being  undoubtedly  true, 
we  are  now  to  inqnire  whether,  under  the 
constitution,  a  bill  of  Indictment  can  be 
found  without  the  concurrence  of  at  least 
12  ot  the  grand  Jurors.  Judge  Oooley,  in 
hia  work  on  Constltntional  Liimitations, 
60,  says  that  "constitutions  are  to  be  con* 
strned  in  the  light  of  the  common  law  and 
of  the  tact  that  its  roles  are  still  in  force. 
By  this  we  do  not  mean  that  the  commoa 
law  is  to  control  the  constitation,  or  that 
the  latter  Is  to  be  warped  and  perverted 
in  its  meaning  in  order  that  no  inroads, 
or  as  few  as  possible,  may  be  made  in  tho 
system  ot  commun-law  rules,  but  only 
that  for  its  definitions  we  are  to  draw 
from  that  great  tonntain,  and  that  in 
Judging  what  It  means  we  are  to  keep  in 
mind  that  it  is  not  the  beginning  ot  law 
tor  the  state,  bot  that  h  assames  the  ex- 
istence of  a  well-understood  system,  wliicli 
is  still  to  remain  in  force,  and  be  adminis- 
tered, but  under  such  limitations  and  re- 
strictions as  that  instrument  inpoeee. " 

We  think  It  can  hardly  be  qaeationed 
that  when  our  first  constitation  was 
adopted  In  1776  the  mode  of  proaecntton 
upon  the  Indictment  ot  a  grand  Jury  was 
"a  well-understood  system"  everywhere 
among  the  English-speaking  people,  and 
especially  in  respect  to  the  numbev  requi- 
site to  the  finding  of  a  bill.  -  Indeed,  there 
seems  not  a  dissenting  voice  among  the 
authorities  that  the  concurrence  of  12  ot 
the  grand  Jury  was  necessary,  aitbongb 
it  has  frequently  beeu  held  that  that  body 
may  consist  of  any  number  from  12  to  23. 
Originally  the  body  now  called  a  "Oran  jl 
Jury "  consisted  ot  only  12  persons,  and 
they  were  chosen  for  each  hundred. 
Bracton.  bk.  8,  p.  116.  And  an  early  Sax- 
on law  in  Ethelred's  reign  (A.  D.  S>78-1016> 
directed  "that  twelve  thanes,  with  the 
sheriff  at  their  head,  should  go  and  upon 
their  oaths  inqnire  into  all  offenses. "  Ben- 
nett, in  his  note  to  Rex  v.  Marsh,  83  E.  C. 
L.  72,  says  that  "in  early  times  each  Jary 
presented  only  tor  Its  own  hundred,  and, 
when  consisting  ot  only  twelve,  entire 
unanimity  was  necessary  to  their  action. 
But  afterwards,  in  42  Eaw.  III.,  (A.  D. 
1368,)  the  sheriff  was  directed  to  return.  Id 
addition  to  the  usual  number  of  twelve,  & 
panel  ot  knights,  which  formed  what  was 
called* Le  Grande  Inquest.'  •  •  •  Their 
dnty  was  to  present  for  the  whole  coun- 
ty, instead  of  simply  for  the  hundred, 
twelve  being  still  required  for  a  finding  Id 
accordance  with  immemorial  antiquity. 
*  *  *  It  never,  however,  reached  higher 
than  twenty-three,  so  tiiat  the  original 
twelve  might  always  remain  a  majority  of 
the  whole  body,  and  be  able  to  present  on 
the  same  finding  of  the  same  number  as  of 
ancient  times.  •  •  •  That  twelve  con- 
tinned  to  be  the  minimum  number  of  a 
grand  Jury  is  equally  clear;  for  as  early 
as  41  Elisabeth  in  Olyncard's  Case,  2  Cru. 
Elic.  654,  it  was  distinctly  held  that  the 
grand  Jury  could  not  consist  of  lees  than 
twelve,  and  that  the  indictment  should 
show  that  It  was  upon  the  oath  ot  twelve 
men.  See,  also.  State  v.  Symonds,  36  Me. 
128."  The  discriminating  annotator  ia 
amply   snstained    by   other  authorities. 
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Thns  we  find  Sir  Edward  Toke  (Co.  Litt. 
1266.) defining  an  indictnieiit  to  be  "an  ac- 
CDBatlon  fonnd  by  an  inquest  of  twelve  or 
mure  upon  their  oatb."  And  to  the  same 
eir«t  is  Com.  Dig.  ("Indictment,  A,") 
and  2  Hawk.  P.  C.  c.  25.  fi  1.  Sir  Mattliew 
Hale  (2  P.  C.  161)  aays  that  "If  there  be 
thirteen  or  more  of  the  grand  inqaeet,  a 
presentment  by  lees  than  twelve  ongfat 
not  to  be. "  And  Lord  Dknman,  In  Bex  v. 
Marsh,  supra,  quotes  with  approval  the 
wurds  of  the  same  author  that  "it  may 
be  the  presentment  was  by  a  less  number 
than  twelve,  In  which  case  It  Is  not  good." 
8ir  William  Blackstone  (volume  4,  Comm. 
806)18  equally  explicit.  He  says:  "But 
to  find  a  bill,  there  most  at  least  twelve 
o(  the  Jary  agree:  for  so  tender  is  the  law 
of  Englaiid  of  the  lives  of  the  subjects  that 
no  man  can  be  convicted  at  the  salt  of 
the  king  of  any  capital  offense,  nnless  by 
the  UDanimous  voice  of  twenty-four  of  his 
equals  and  neighbors;  that  is,  by  twelve, 
at  least  of  tbegrand  ]ury,  in  the  flrst  place, 
assenting  to  the  accusation,  and  after- 
wards  by  the  whole  petit  Jury  of  twelve 
more  finding  him  guilty  upon  his  trial. 
But  if  twelve  of  the  grand  Jnry  assent,  it 
fR  a  good  presentment,  though  some  of 
the  rest  disagree."  See,  also,  1  W hart. 
Crim.  L.aw,  §  465.  In  addition  to  the  fore- 
going authorities  we  have  the  language  of 
Nash.  C.  J.,  In  State  v.  Moss,  2  Jones,  (N. 
C.)6d,that  "every  free  person  charged  with 
a  criminal  offense  has  a  right  to  the  decis- 
ion of  twenty-four  of  his  fellow-citixens 
upon  the  question  of  hia  guilt— F/rat,  by 
a  grand  Jury;  and,  secondly,  by  a  petit 
Jnry  of  good  and  lawful  men.  To  the 
f«me  effect  are  the  words  of  Judge  Gab- 
ton,  in  State  v.  Davis.  2  Ired.  1S8.  He 
says  that  "there  must  be  twelve  at  least, 
because  the  concurrence  of  that  number 
was  absolutely  necessary  to  put  the  de- 
fendant <m  his  trial.  King  v.  Inhabitants 
of  St.  Michael.  2  W.  Bl.,  718;  2  Burrows, 
108X;  1  Chit.  Crim.  Law,  706." 

In  the  face  of  all  these  authorities  it  Is 
too  plain  for  urgnment  that  whenever  it 
was  requisite  that  an  indictment  should 
be  found  the  concurrence  of  12  grand  jurors 
was  absolutely  necessary.  In  some  of  the 
states  the  constitutions  provide  for  a  less 
number,  and  In  a  few  othera  It  is  done 
without  any  constitutional  warrant. 
"  Wbcther-this  is  necessary, "  says  Thomp- 
son &Merriam  on  Juries,  (section  654,) "  pre- 
sents an  Interesting  question,  which  seems 
never  to  have  been  satisfactorily  deter- 
mined." There  can  be  no  doubt  that  the 
mode  of  procuring  and  the  qnaliflcation  of 
grand  Jnrors  may  be  changed  from  time 
to  time,  but  we  regard  the  concurrence  of 
12  in  the  finding  of  apresentmentforindlct- 
ment  as  a  fundamental  principle.  It  is 
urged  that  If  thelegrislature  can  change  the 
4]naliflcation  ofgtand  jurors,  it  is  alsocnm- 
pe tent  for  It  to  change  the  number  neces- 
sary to  the  finding  of  a  bill.  It  issufficient 
to  say  in  answer  to  this  arennicnt  that 
snch  changes  as  to  the  qualification  of 
petit  Jurors  are  also  made  from  time  to 
time,  but  no  one,  in  this  state  at  least, has 
ever  had  the  hardihood  to  contend  that  a 
smaller  number  than  12  can  make  aconsti- 
totional  petit  jury.  If  the  concurrence  of 
nine  is'  suflicleut,  why,  indeed,  should  not 


that  of  a  lesser  number,  say  two  or  three, 
be  valid,  and  thus,  step  by  step,  what  has 
always  been  considered  one  of  the  greatest 
safeguards  of  the  freedom  of  the  citizen 
be  broken  down  and  sweptaway?  Wedo 
not  concur  with  those  authors  who  say 
that  in  a  popular  government  the  grand 
Jnry  Ih  not  as  important  as  it  is  when  used 
to  protect  the  citizen  from  thetyranuyand 
oppression  of  kings.  Experiencehas  shown 
that  even  in  popular  governments  the 
rights  and  privileges  of  the  citizen  may  be 
ruthlesRly  Invaded,  and  we  are  sure  that 
our  people  are  not  prepared  to  adopt  a 
precedent  which,  followed  by  others  of  a 
like  character,  will  gradually  pave  the 
way  to  a  total  abrogation  of  one  of  the 
"greatest  bulwarks  of  liberty."  It  may 
be,  in  the  Interest  of  convenience  and  econ- 
omy, that  in  the  trial  of  offenses  of  a  low 
grade  the  accusation  by  presentment  or  in- 
dictment should  be  dispensed  with,  and 
this  has  already  been  done,  as  we  have 
seen,  in  respect  to  a  certain  class  of  offenses. 
Whether  It  is  wise  to  make  any  further  ex- 
ceptions Is  a  question  which  Is  addressed 
to  the  people;  but  while  the  constitution 
continues  to  require  the  Intervention  of  a 
grand  Jury,  we  must.  In  the  absence  of  any 
provision  to  the  contrary,  uphold  the  sys- 
tem in  Its  essential  features  as  it  existed 
and  was  understood  by  the  authors  of  our 
declaration  of  rights.  That  the  concur- 
rence of  12  is  fundamental,  and  cannot  be 
altered  by  the  legislature,  we  have  the  lan- 
guage of  this  court  in  State  v.  Davis,  su- 
pra. Judge  Gaston,  after  saying  that  the 
concurrence  of  12  is  absolutely  necessary, 
proceeds  as  follows:  "These  great  prin- 
ciples of  the  common  law  were  brought 
over  to  this  country  by  our  ancestors,  and, 
with  an  extension  of  their  application  to 
other  offenses,  were  by  the  constitution 
made  a  part  of  our  fundamental  law,  and 
cannot  be  violated  either  by  the  Judiciary 
or  the  legislature. "  In  State  v.  Moss,  su- 
pra. It  is  said  by  Nash,  C.  J.,  that  "the 
power  of  the  Judiciary  to  adjudge  an  act 
of  the  general  assembly  unconstitutional 
is  too  firmly  established  to  bequestioned," 
and  Cooley  (see  Const.  Llm.  46)  states 
"that  to  do  this  is  so  plain,  and  the  duty 
Is  so  generally— and  we  may  almost  say 
universally— conceded,  that  we  should  not 
be  justified  la  wearying  the  patience  of  the 
reader  in  quoting  from  the  very  numerous 
authorities  upon  the  subject. "  Indeed  the 
Judiciary  of  North  Carolina  were  among 
Che  first  to  exercise  this  right,  (Dr.  Battle's 
address  on  supreme  court,  appended  103 
N.  C.)  and  without  such  a  check,  says 
Daniel  Webster,  (Works,  vol.  3,  p.  29,)  "no 
certain  limitation  could  exist  on  the  exer- 
cise of  legislative  power."  Courts,  how- 
ever, should  exercise  this  power  with  great 
care,  for  "every  act  of  the  legislature  must 
be  presumed  to  beconstitutlonal,  and  with- 
in Its  authority,  and  is  to  be  declared  un- 
constitutional only  when  no  doubt  ex- 
ists." State  V.  Moss,  supra.  Entertaining 
no  doubt  that  the  constitution  contem- 
plated a  grand  jury  as  it  substantially  ex- 
isted at  common  law,  and  that  one  of  its 
most  essential  features  was  that  12,  at 
least,  of  its  members  should  concur  In  the 
finding  of  the  bill,  we  must  bold  that  so 
much  of  the  act  in  question  as  dispenses 
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with  tbe  concarrence  ot  such  a  number  la 
void.  The  plea  In  abatement  sboald  have 
been  allowed.    Error. 


Skinnkb  et  al.  v.  Tbrrt. 

(Supreme  Court  of  North  Carolina.    Oct  18, 
1890.) 

lUDOMXNT  BT  DaTAULT— VACATINa — IKQUIRT. 

/l.  Code  H.  C.  S  874,  providing  for  the  setting 
aside  of  a  ]ndgment  taken  against  a  party 
through  his  "mistake,  Inadrertenoe,  surprise,  or 
excusable  neglect, "  does  not  authorize  the  set- 
ting aside  of  a  Judgment  obtained  against  a  party 
through  his  misiake  or  ignoranoe  of  the  law.  / 

2.  Under  Code  N.  C.  fi  88S,  886,  providing  in 
what  cases  judgment  by  default  shall  be  final, 
and  in  what  cases  inguiry  shall  be  had,  where 
the  cause  of  action  is  for  services  as  attorney, 
where  no  sum  absolute  is  alleged  to  have  been 
•greed  on  for  such  services,  on  default  an  inquiry 
is  necessary. 

8.  A  motion  to  set  aside  a  judgment  should 
not  be  denied  upon  the  particular  grounds  as- 
signed tiiereby  and  the  mover  left  to  make  an- 
other motion  for  the  same  purpose,  simply  assign- 
ing in  its  support  a  ground  not  speomed,  but  which 
plainly  appeared  In  the  record. 

4.  An  objection  that  such  a  motion  was  made 
in  vacation,  and  in  the  wrong  county,  is  without 
merit  where  servioe  of  the  notice  of  motion  is  ac- 
cepted, the  hearing  continued  by  consent,  and 
both  parties  are  represented  by  counsel  at  the 
hearing  without  any  such  objection  being  made. 

Appeal  from  superior  court, Perquimans 
county ;  Wbitakkr,  Judge. 

The  plain  tiffs  having  filed  their  com- 
plaint, the  defendant  flled  bis  demurrer  to 
the  same.  The  court  held  that  this  de- 
murrer was  frivolous,  and  the  defendant 
excepted,  declaring  his  purpose  to  appeal 
to  this  court.  He  then  at  once  moved  the 
court  to  allow  him  to  file  an  answer  to 
the  complaint,  but  this  motion  was  denied 
upon  tbe  ground  that  the  court  "  had  no 
power  to  permit  the  answer  to  be  filed. " 
The  court  then  gave  judgment  for  the 
plain^Ufs.  and  the  defendant,  having  ex- 
cepted thereto,  appealed  to  this  court,  but 
be  abandoned  and  failed  to  prosecute  his 
appeal.  Within  a  few  days,  and  within  12 
months  next  after  the  rendition  of  the 
Judgment,  the  defendant,  in  vacation, 
flled  bis  petition  in  the  action,  the  mate- 
rial part  of  which  Is  us  follows:  "(1)  At 
the  trial,  when  your  honor  overruled  de- 
fendant's demurrer,  and  authorized  plain- 
tiffs' counsel  tu  draw  a  judgment  of  recov- 
ery against  defendant  for  the  amount  de- 
manded in  the  complaint  of  plaintiffs,  the 
defendant,  this  petitioner,  understood  your 
honor  to  refuse  his  application  to  be  al- 
lowed to  file  an  answer,  and  was  thus  sur- 
prised and  misled  as  to  the  proper  course 
to  be  pursued  by  him  in  the  management 
of  his  case.  (2)  After  the  trial,  the  defend- 
ant, your  petitioner,  discovered  evidence 
that  would  have  had  a  very  material 
effect,  as  he  believes, In  modifyingthejudg- 
ment  aforesaid,  if  it  had  been  before  the 
court  upon  a  trial  of  the  case  upon  its  mer- 
its. That  evidence  was  tbe  written  re- 
ceipt of  Thomas  G.  Skiuner,  one  of  the 
plaintiffs  in  said  action,  for  seventy-five 
dollars  in  full  of  all  fees  down  to  Septem- 
ber 23, 1887,  and  the  written  receipt  of  tbe 
other  plainttft,  .T.  H.  Blount,  for  twenty 
dollars.  Said  receipts  are  herewith  filed 
as  a  part  of   this  petition.    That  said 


plaintiffs'  settees  after  tbatdatewere  less 
onerous,  and  not  more  efficient  than  they 
had  previously  been.  That  at  the  time  of 
the  trial,  this  petitioner  did  not  know  of 
the  existence  of  the  said  written  receipts, 
and  discovered  them  by  accident,  while 
searching  for  other  papers  after  tbe  ad- 
journment of  court.  Heconlduot.by  the 
exercise  of  d  ue  diligence,  have  discovered 
this  evidence  in  time  for  the  trial.  (3) 
That  the  enforcement  of  the  judgment 
aforesaid  would  Inflict,  as  your  petitioner 
feels,  a  most  inequitable  hardship  upon 
bini ;  that  a  trial  of  the  case  upon  its  mer- 
its could,  at  most,  work  no  other  injury 
to  the  plaintiffs  than  a  brief  postponement 
of  their  demands,  provided  said  demands 
should  be  ultimately  determined  In  their 
favor  by  the  court ;  and  that  your  peti- 
tioner believes,  and  accordingly  avers, 
that,  upon  a  full  and  fair  trial  of  the  case 
upon  its  merits,  the  judgment  aforesaid 
would  be  most  materially  reduced  In 
amount,  if  not  entirely  reversed.  (4)  That 
there  was  never  any  express  contract  made 
for  the  services  rendered  by  plaintiffs  and 
recovered  In  said  judgment;  that  the  case 
was  twice  appealed  to  the  supreme  court 
by  the  adverse  party,  and  that  plaintiffs 
paid  no  attention  tothecase  inthatcourt. 
and  that  the  sum  charged  by  plaintiffs  in 
the  suit  in  which  their  services  were  ren- 
dered was  grossly  excessive  in  comparison 
with  the  services  rendered.  Wherefore,  in 
consideration  of  the  surprise  aforesaid,  by 
which  your  petitioner  wan  so  overwhelmed 
as  for  the  time  to  lose  a  judicious  control 
of  himself  and  his  case,  and  In  considera- 
tion of  the  after-discovered  evidenceabove 
referred  to,  and  in  consideration  of  tbe 
fact  that  a  trial  of  the  case  upon  its  mer- 
its would  work  no  wrong  or  injury  to  any 
of  tbe  parties,  your  petitioner  prays  that 
tbe  Judgment  aforesaid  may  be  set  aside; 
that  the  case  may  be  reinstated  upon  the 
docket;  that  petitioner  may  be  allowed 
to  file  an  answer  In  thecase;  and  that  tbe 
case  itself  may  be  tried  upon  its  merits. 
And  for  such  other  and  further  relief  as  to 
justice  and  equity  may  appertain."  The 
plaintiffs  each  filed  their  answer  to  this 
petition,  and,  without  objection  from 
them,  the  court  afterwards  heard  the  mo- 
tion to  set  the  Judgment  aside,  the  coun- 
sel of  both  parties  ueing  present  and  de- 
bating tbe  same,  in  a  county  other  than 
that  In  whose  court  such  Judgment  was 
given.  The  court  gave  Judgment,  whereof 
the  following  is  a  copy:  "  Gpon  consider- 
ing the  petition  and  affidavits  and  exhib- 
its filed  herein,  and  the  facts  fonnd,  ai» 
above  set  forth,  and  the  court  being  of 
tbe  opinion  that  It  now  has  not  the  power 
to  vacate  or  to  set  aside  said  Judgment, 
rendered  at  the  spring  term,  1890,  ot  Per- 
quimans superior  court,  it  is  ordered  that 
the  petition  be  dismissed  at  the  cost  of  the 
petitioner,  Harvey  Terry. "  The  petitioner 
excepted  to  the  ruling,  and  appealed  to  tbe 
supreme  court. 

L.  D.  Starke,  for  appellant.  W.  B.  Rod- 
man, Jr.,  tor  appellees. 

Mbrrimon',  CyJ.,  (after  statlagtbe  iiieta 
aa  above.)  /The  statutory  provision. 
(Code,  §  274)  Invoked  by  tbe  defendant 
provides  that  "the  Jndge    •    *    •    may 
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also,  la  bla  discretion,  and  upon  sncb 
ternra  as  may  bejnst,  at  any  time  within 
one  year  after  notice  thereof,  relieve  a  par- 
ty from  a  JudKment,  order,  or  other  pro- 
ceeding talien  against  him  through  hia 
miatake,  Inadverteni-e,  snrprlse.or  excusa- 
ble neglect,"  etc.  This  Implies  not  simply 
any,  bat  reasonable,  mistake,  inadvert- 
ence, or  excnsable  neglect  as  to,  or  siir- 
prlae  occasioned  by,  some  fact,  or  some- 
thing that  has  or  has  not  been  done,  of 
which  the  complaining  party  ought  to 
have  knowledge,  and  which.  If  he  had  had 
Boch  knowledge,  might  have  prevented  the 
Judgment,  order,  or  other  proceeding  of 
which  he  complains.  And  such  Judgment, 
order,  or  other  proceeding  most  have  been 
given  or  taken  against  him  tlirongh  aacb 
mistake,  inadvertence,  snrprise,  or  excus- 
able neglect.  The  statutory  provision 
does  not  extend  to  mistakes  as  to  the  law 
applicable,  or  as  to  what  the  complaining 
party  might  or  ought,  or  ought  not,  to 
do  in  the  course  of  the  trial,  or  as  to  what 
steps  he  ought  to  take  with  a  view  to 
have  errors  of  thecourtcorrected.  Itdoes 
not  imply  that  tbecourt  may  grant  a  new 
trial  or  set  aside  u  judgment  for  errors  of 
law  of  the  court,  or  upon  the  ground  that 
the  party  was  ignorant  of  the  law  or  his 
rights,  and  as  to  the  methods  and  means 
whereby  be  might  assert  or  enforce  them. 
He  may  reasonably  b»  misled  or  surprised 
by  matters  of  fact,  and  on  that  account 
be  excoaed  and  relieved  from  the  Judgment 
against  him,  but  errors  of  the  court  must 
be  corrected  by  itself  in  the  appropriate 
way  and  at  the  proper  time  or  by  the 
conrt  of  errors.  The  Judgment  of  which 
the  defendant  complains  was  not  given 
against  him  through  his  mistake,  inad- 
vertence, surprise,  or  excusable  neglect  as 
to  a  fact,  or  matters  of  fact.  His  mistake 
was  as  to  what  steps  he  ought  to  have 
taken  to  have  the  alleged  errors  of  the 
court  corrected.  The  court  beld  that  his 
demurrer  was  frivolous,  and  be  excepted. 
He  then  requested  the  court  to  allow  him 
to  file  an  answer,  and  thus  make  defense. 
The  court  hdd  that  it  had  nut  power  to 
allow  bim  to  file  an  answer,  and  he  again 
excepted,  and  appealed.  This  was  his 
proper  course,  but  he  abandoned  his  ap- 
peal, and  thus  lost  his  opportunity  to 
have  tbe  errors  assigned  corrected.  That 
he  tbns  improvidently  lost  his  remedy 
throagb  mistake  or  ignorance  of  the  law 
is  no  reason  wby  the  Judgment  should  be 
set  aside.  The  court  therefore  properly 
denied  tbe  motion  npon  the  grounds  spe- 
cially assigned. 

We  think,  however,  that  the  court 
sboidd  bave  granted  the  motion  so  far  as 
to  modify  tbe  jndgment,  and  make  the 
same  a  Judgment  by  default  and  inquiry, 
as  allowed  by  the  statute,  (Code,  §  886. )  It 
was  clearly  irregular  in  that  it  was  final. 
The  plaintiffs'  cause  of  action  alleged  did 
not  warrant  such  lodgment.  They  al- 
leged in  their  complaint  simply  that  the 
defendant  was  Indebted  to  them  "in  the 
sum  of  one  thonsand  dollars  for  services 
rendered  npon  bis  retainers, "  in  tbe  case 
flpeclfled.  They'  did  not  allege  and  set 
"fortb  one  or  more  causes  of  action,  each 
consisting  of  tbe  breach  of  an  express  or 
Implied  contract  to  pay,  absolutely  or  up- 


on a  contingency,  a  sum  or  sums  of  mon- 
ey fixed  by  the  terms  of  tbe  contract,  or 
capable  of  being  ascertained  therefrom  by 
computation,"  or  that  the  defendant  had 
agreed  and  promised  to  pay  them  tbe  sum 
specified  or  any  particular  sum  of  money. 
They  must  bave  done  so  to  entitle  them 
to  a  Judgment  by  default  final.  Code,  §§ 
385.  886;  Witt  v.  Long,  93  N.  C.  888 ;  Hart- 
man  v.  Farrlor,  95  N.  C.  177.  That  tbe  de- 
fendant's demurrer  was  adjudged  to  be 
frivolous  (Moore  v.  Hubbs,  79  N.  C.  685) 
could  not  help  the  plaintiffs,  and  entitle 
them  to  Judgment  by  default  final.  The 
statute  (Code,  S  388)  does  not  provide  that 
such  adjudication  shall  have  such  effect. 
It  simply  puts  tbe  demurrer  nut  of  tlie 
way,  and  leaves  tbe  party  prejudiced  by  it 
to  obtain  his  judgment  as  if  it  had  not 
been  filed.  Regularly,  the  plaintiff  or  par- 
ty prejudiced  thereby  should  apply  to  the 
court  at  the  return-term  to  have  the  de- 
murrer or  other  pleading  adjudged  friv- 
olous, but,  if  he  falls  to  do  so  thon,  and 
dofs  so  successfully  afterwards,  he  would 
be  In  tbe  like  case  as  if  he  had  failed  to 
take  judgment  by  default  final  or  by  de- 
fault and  Inquiry,  when  be  might  have 
done  so  at  the  return-term,  and  failed  to 

do  BO. 

Such  irregularity  of  the  Judgment  was 
not  assigned  specifically  as  one  of  the 
grounds  of  tbe  motion,  but  the  real  pur- 
pose of  the  latter  was  to  have  the  Judg- 
ment in  question  set  aside  lor  any  proper 
cause.  The  motion  was  made  in  the  ac- 
tion, and  It  embraced  tbe  whole  record 
within  its  scope,  so  that  the  court  could 
see,  and  ought  to  have  seen,  the  irregular- 
ity, and  granted  the  defendant  such  relief 
as  the  nature  of  his  motion  would  allow, 
and  he  appeared  to  be  entitled  to  have. 
There  was  no  substantial  reason  why  such 
relief  sbonld  not  be  granted.  It  would  be 
clrcuitons,  dilatory,  and  serve  no  useful  or 
Just  purpose  to  deny  the  motion  upon  the 
particular  grounds  assigned  by  the  mover, 
and  leave  him  to  make  another  motion 
for  the  same  purpose,  simply  assigning  in 
its  support  a  ground  not  specified,  but 
which  plainly  appeared  in  the  record  at 
the  hearing  of  the  first  motion.  The  law 
does  not  encourage  unnecessary  circuity 
of  method,  but,  on  the  contrary,  the  court 
will  settle  and  administer  tbe  right  in  tbe 
action  promptly  without  regard  to  mem 
forms.  Moore  ▼.  Novell,  94  N.  C.  2H3; 
Patrick  V.  Railroad,  93  N.  C.  422;  Harris 
v.  Sneeden,  104  N.  C.  869, 10  S.  £.  Rep.  477. 

It  was  objected  in  this  court  on  the  argu- 
ment, that  the  motion  was  made  In  vaca- 
tion, and  heard  In  acounty  other  than  that 
in  whose  court  the  Judgment  was  given. 
This  objection  would  have  force  but  for 
the  fact  that  It  sufficiently  appears  by 
the  record  that  the  plaintiffs,  the  parties, 
consented  to  allow  it  to  be  thus  made  and 
heard.  It  appears  that  the  plaintiffs  ac- 
cepted service  of  notice  of  the  application, 
that  the  hearing  was  continued  by  con- 
sent from  day  to  day,  and  that  the  par- 
ties,  both  the  plaintiffs  and  defendant, 
were  represented  by  counsel,  who  argued 
themotlon  atlengthattbe  bearing,and  no 
sncb  objection  was  made.  At  all  events, 
none  appears  In  tbe  record.  The  reasona- 
ble and  strong  Implicatiou  is  that  the  par- 
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ties  consented  to  allow  the  motion  to  be 
made  and  beard  in  vacation  and  at  tlie 
place  Bpecifled.  By  consent  tliis  mig;ht  be 
done.  Coates  v.  Wilkes,  94  N.  C.  174 ;  By- 
nnm  v.  Powe,  97  N.  C.  374,2  S.  E.  Rep.  170; 
McNeill  V.  Hodges,  99  N.  C.  24S,  6  S.  £.  Rep. 
127;  Oatewood  r.  Leak,  99  N.  C.  363,  6  S. 
E.  Rep.  706.  There  Is  therefore  error.  To 
the  end  that  the  order  denying  the  motion 
may  be  reversed,  and  Judgment  entered  in 
accordance  with  this  opinion,  let  the  mat- 
ter bo  certified  to  the  superior  court,  ac- 
cording to  law. 


Lawrencr  v.  Weeks. 

{Supreme  Court  of  North  Carolina.   Oct  90, 
1890.) 

LiBN  OV  CBA.TTBL  MOBTOAOB. 

B.  and  W.  agreed  to  divide  a  crop,  the  for- 
mer to  furnish  the  land,  team,  and  implements, 
and  the  latter  to  do  the  work.  Defendant  made 
advances  to  W.,  and  took  an  agricultural  lien, 
and  also  an  agreement  from  B.  releasing  his  pre- 
ferred lien  for  rents.  The  lien  was  registered, 
but  not  the  agreement  Subsequently  B.  execut- 
ed a  lien  and  mortgage  on  the  crop  to  secure  the 
price  of  a  team,  which  mortgage  was  duly  re- 
oorded,  and,  before  maturity,  transferred  for 
value  to  plaintiff,  who  had  no  notice  of  B.'s  agree- 
ment with  defendant  The  crop  raised  on  tlie 
land  was  seized  and  converted  by  defendant 
Held,  that  the  rights  of  plaintiff  under  his  mort- 
gage were  not  affected  by  the  unregistered  agree- 
ment, and  defendant  was  liable  to  plaintiff  for 
one-half  Uie  value  of  the  crop. 

This  Is  a  controversy,  withont  action, 
heard  and  determined  before  Akmfibld.  J., 
at  September  term,  1890,  of  the  superior 
court  of  Halifax  coanty,  upon  thefoUoiv- 
Ing  facts,  agreed  upon  and  submitted:  (1) 
In  the  beginning  of  the  year  1889,  one  W. 
8.  Biggs  was  engaged  in  the  cultivation 
of  the  soil  in  said  connty,  upon  the  follow- 
ing described  land:  His  own  land, 
bounded  by  the  lands  of  the  Higgs  tract, 
W.  F.  Riddick,  and  W.  H.  Kitchen.  (2) 
Upon  said  land,  the  said  year,  the  said 
Biggs  cultivated  a  one-horse  crop  for 
wages,  and  a  one-horse  crop  was  cultivat- 
ed thereon  by  Bryant  Wiggins,  under  the 
following  agreement  between  himself  and 
said  Biggs:  Biggs  was  to  fnmlsh  the 
land,  farming  Implements,  the  corn,  and 
feed  the  team,  and  the  said  Wiggins  was 
to  do  the  necessary  work,  and  the  crop 
was  to  be  equally  divided.  (8)  The  said 
Biggs,  on  the  19th  day  of  April,  1889,  exe- 
cuted to  John  T.  Brinkley  the  annexed  Hen 
and  mortgage,  which  was  duly  recorded 
on  the  24th  day  of  said  month.  The  note 
therein  mentioned  was  lor  the  purchase 
money  of  horses,  theretofore  sold  to  said 
Biggs  by  said  Brinkley.  (4)  The  said 
Brinkley,  immediately  after  the  execution 
of  said  mortgage,  sold  the  note  therein 
mentioned  for  valuable  consideration  to 
the  plaintiff,  and  the  same  is  now  due  and 
unpaid.  (5)  To  enable  the  suid  Wiggins 
to  cultivate  the  said  crop,  the  defendant, 
J.  R.  Weeks,  agreed  to  make,  and  did 
make,  advances  to  him  in  the  sum  of  f  80, 
and  took  from  blm,  before  making  any 
advances,  the  annexed  agricultural  lien, 
which  was  duly  reglutered  on  the  12th  day 
of  March,  18S9,  and  excepting  that  part 
thereof  which  reads  as  follows:  "I,  the 
owner  of  the  land  described  In  the  forego- 


ing instroment,  do  hereby  agree  with  the 
said  J.  R.  Weeks,  In  consideration  of  the 
advance  to  be  made  to  Bryant  Wiggins 
by  J.  R.  Weeks,  that  the  above-given  ilea 
shall  have  priority  to  the  rents  dne  me  by 
Bryant  Wiggins  during  the  year  1889, over 
any  rents  to  which  I  may  he  entitled,  up- 
on the  crop  to  be  made  by  said  Bryant 
Wiggins  on  said  land  duringsaid  year.  W. 
8.  BiOGS.  [Seal.]  Witness:  J.  B.  Ander- 
son,"— which  was  never  registered.  (6) 
There  were  two  boles  of  cotton  raised  on 
the  land  cultivated  by  said  Wiggins,  worth 
$92.53,  and  the  said  Weeks  took  possession 
of  both  bales,  and  converted  them  to  bis 
own  use.  (71  The  plaintiff  had  no  actual 
notice  of  thesig^ning  of  the  said  writing 
by  said  Biggs,  at  the  time  of  the  transfer 
by  said  Brinkley  to  him,  but  said  Brink- 
ley  had  actual  notice  of  said  paper  signed 
by  said  Biggs  at  the  time  of  the  execution 
of  the  mortgagee  and  lien  to  him.  If  the 
court  shall  be  of  the  opinion  that  the  plain- 
tiff is  entitled  to  recover,  it  will  give  Judg- 
ment in  bis  favor  for  $46.26,  one-hall  the 
value  of  said  cotton,  or  any  amount  be 
may  be  entitled  to,  and  for  costs,  other- 
wise it  will  g;ive  judgment  against  the 
plaintiff  for  costs.  The  court  gave  Judg- 
ment for  the  defendant,  and  the  plaintiff 
appealed. 

W.  A.  Dunn  and  Batchelor  Jt  Derereux, 
for  appellant.  B.  O.  Barton,  Jr.,  for  ap- 
pellee. 

Davis,  J.,  (after  stating  the  facta  aa 
above.)  The  agricultural  lien  set  out  is 
in  the  usual  form  for  supplies  to  an 
amount  not  to  exceed  $80,  to  be  advanced 
to  Bryant  Wiggins,  during  the  year  1889, 
"  to  be  by  him  expended  in  the  cultivation 
of  a  crop  during  said  year  upon  the  fol- 
lowing described  land,  *  •  •  owned 
by  W.  8.  Biggs, situate  In  Conconary  town- 
ship." The  mortgage  from  Biggs  to 
Brinkley,  also  set  out  in  the  ease,  is  to 
secure  advances  "in  money  or  supplies  to 
an  amount  not  to  exceed  the  sum  of  one 
dollar, "  and  an  existing  indebtedness  ut 
$280.66,  due  the  let  day  of  November  fol- 
lowing, and  conveys,  besides  certain  per- 
sonal property, "  all  of  the  crops  which  may 
be  made  by  him  the  preoenc  year  on  the 
land  of  his  own  in  Halifax  county,  bound- 
ed by  the  lands  of  the  Higgs  tract,  W.  T. 
Riddick,  and  W.  H.  Kitchen  land,  and  up- 
on any  other  that  he  may  cultivate  In 
said  county, "  etc.  It  is  insisted  for  tbe 
plaintlB  (appellant)  that  the  lien  given  by 
Wiggins  to  Weeks  is  void  tor  vagueness 
and  uncertainty  In  the  description  of  the 
land:  "Owned  by  W.  S.  Biggs,  in  Con- 
conary township."  It  is  further  contend- 
ed for  the  appellant  that  if  it  be  conceded 
that  tbe  Instrument  executed  by  Biggs,  and 
attached  to  tbe  Hen  given  by  Wiggins  to 
Weeks,  subordinated  his  interest  in  the 
crop  to  tbe  debt  that  might  be  due  from 
Wiggins  to  Weeks  for  ad  vancements,  yet. 
as  it  was  not  registered,  it  passed  nothing 
as  against  creditors  or  pnrchasera  tor 
value;  and  to  tbisitts  replied,  it  passed  an 
equity  which  is  good  against  the  plaintiff 
as  to  his  pre-existing  debt.  These  are 
questions  with  which  we  need  not  trouble 
ourselves,  for,  as  tbe  note,  with  the  mort- 
gage securing  it,  was  not  dne  tiU  Nuvem- 
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ber,  18S9,  and  was  transferred  to  tbe 
plain  tin  before  it  was  due,  and  wltbont 
notice  to  hliu,  lie  took  It  discharged  of 
any  equity  tbat  either  themaker  or  anyone 
claiming  through  him  might  have  against 
tlie  payee  In  tbe  note.  While  Brinkley, 
tlie  payee  nf  tbe  note,  and  mortgagee,  had 
actual  noticeol  the  papers  signed  by  Biggs, 
releasing  his  preferred  lieu  tor  rents  to 
Weeks,  yet  Weeks  had  the  lien  executed  by 
Wig^DB  duly  registered,  without  taking 
the  precaution  to  have  the  agreement  of 
Biggs  registered  with  it  as  a  part  thereof, 
and,  as  to  third  parties,  the  agreement 
had  no  more  force  and  effect  than  an  nn- 
registered  mortgage  or  lien  would  have; 
and  an  unregistered  mortgage  or  lien  will 
not  operate  to  the  prejudice  of  creditors 
or  purchasers  for  value,— certainly  of  pur- 
chasers or  creditors  for  value,  and  with- 
out notice.  This  li)  too  well  settled  to 
need  citation  of  authority.  The  defend- 
ant says  that  the  mortgage  to  Brinkley 
did  nut  Include  the  crop  made  on  tbe 
land  by  Wiggins,  for,  as  to  that.  Biggs  and 
Wiggins  were  agricultural  partners,  and 
for  tbis  he  cites  the  cases  of  Lewis  v.  Wil- 
kinn,  Phil.  Xki.  303,  and  Reynolds  v.  Pool,  84 
N.  C.  87.  There  was  no  contract  of  part- 
nership, (Code,  §  1744,)  certainly  none  by 
express  agreement ;  and  both  the  lien  made 
by  Wiggins  to  the  defendant.  Weeks,  and 
the  unr^stered  agreement  by  Biggs  at- 
tached thereto,  not  only  preclude  the  idea 
of  a  partnership  by  implication,  but  tbey 
show  too  plainly  to  admit  of  doubt  that 
the  relation  between  Biggs  and  Wiggins 
was  that  of  landlord  and  tenant  or  crop- 
per. Upon  the  case  submitted,  tbe  plain- 
tiff was  entitled  to  ]adgmrat  for  f46.26, 
and  costs.    Tb«re  Is  error. 


Smitb  v.  Tinpall. 

(Supreme  Court  of  North  CaroUmcu    Oct  20, 
1890.) 

BrariNe  oh  EtaABES.. 
Whera  *  lesse  of  »  farm  on  shares  is  in- 
deflnite  as  to  the  time  of  its  termination,  and  no 
time  is  fixed  tberein  for  division  of  the  crops, 
the  lessor  is  entitled  to  so  much  of  the  gathered 
crop  as  is  necessary  to  pay  the  rents  '  due  him 
and  advaucementB  made  by  him,  without  wait- 
ing ontll  the  whole  of  the  crop  shall  be  gathered. 

Appeal  from  superior  court,  Greene 
county;  Buykin,  Judge. 

This  was  a  civil  action,  tried  before  BoT- 
Kix.  J.,  and  Jury,  spring  term,  1890,  of 
Greene  superior  court.  The  following  Is  a 
copy  of  tbe  material  part  of  the  case  set.- 
tled  on  appeal :  Tbe  plaintiff  claimed  to 
be  tbe  owner  of  the  property  in  contro- 
versy, -which  was  a  crop,  as  landlord  of  the 
delendan t, tor  rents  dne  from  the  defend- 
ant, and  for  advances  made  by  plaintiff  to 
enable  bim  to  cultivate  the  land  which  he 
had  rented  from  the  plaintiff,  and  on 
which  the  property  in  controversy  was 
raised.  The  defendant  claimed  that  the 
plaintiff  was  tbe  owner,  and  entitled  to 
tbe  possession  of  tbe  same.  Under  proper 
proceedings  in  "claim  and  delivery"  the 
property  had  been  delivered  to  tbe  plain- 
tiff. On  the  trial  the  plaintiff  proved  that 
tbe  property  was  worth  f 211. 58;  tbat 
there  was  due  from  the  defendant  to  tbe 


plain ti0,  for  rent  and  advances,  a  sum 
considerably  In  excess  of  the  property  In 
controversy.  There  was  no  evidence  to 
show  that  the  defendant  had  removed 
any  of  tbe  crop  from  the  premises,  or  had 
disposed  of  any  of  the  crop,  without 
plaintiff's  permission,  or  as  to  when  tbe 
rent  was  due,  or  the  advances.  The  crop 
was  not  all  gathered  when  this  action 

was  brought,  which  was  on  the day 

of ,  prior  to  tbeSlst  day  of  December, 

of  the  year  during  which  the  land  was 
rented  and  the  crop  raised,  which  Is  the 
subject  of  the  controversy.  It  was  in  evi- 
dence that  the  crop  had  been  consumed. 
The  court  instructed  the  jury  to  answer 
the  first  iRSue,  which  was,  "Is  the  plalntltt 
the  owner,  and  entitled  to,  the  immediate 
possession  of  the  property  in  controver- 
sy?" "No."  Tbe  plaintiff  excepted.  His 
honor  rendered  Judgment  for  a  return  of 
the  property  to  tbe  defendant,  if  such  re- 
turn can  be  bad,  and,  if  not,  then  for 
$211.69,  the  value  thereof,  together  with 
interest  and  costs,  from  which  judgment 
the  plaintiff  appealed  to  tbe  supreme 
court,  on  the  grounds  that  the  court 
should  have  Instructed  tbe  Jury  to  find 
that  the  plaintiff  was  the  owner,  but  not 
entitled  to  Immediate  possession,  of  tbe 
property  in  controversy,  and  tbat  tbe 
Judgment  should  have  been  rendered  only 
for  the  costs,  and  not  tor  the  value  there- 
of, as  a  return  thereof  could  not  be  bad. 

W.  C.  Mnnroe,  for  appellant.  Q.  M. 
Ltndaey,  tor  appellee. 

Mbrbuion,  C.  J.,  (after  stating  tbe  facta 
aa  above.)  The  crop  in  question  was 
vested  in  possession  of  tbe  plaintiff,  as 
landlord,  and  be  had  a  paramount  lien 
thereon  until  the  rents  and  the  money  dne 
to  bim  for  advancements  made  by  bim  to 
tlie  defendant  to  make  tbe  crop  were  dis- 
charged. Tbe  statute  (Code,  §  1764)  so  ex- 
pressly provides.  Ho  far  as  appears  tbe 
lease  was  indefinite  as  to  the  time  of  its 
termination,  and  no  particular  time  was 
specified  tberein  when  the  crop  should  be 
divided,  or  when  tbe  plaintiff  might  en- 
force his  lien.  In  such  case  the  lease  termi- 
nates when,  within  a  reasonable  time, 
the  crop  shall  be  gathered  and  divided; 
and  the  crop  should  be  divided.  In  the  ab- 
sence of  agreement  to  the  contrary,  as 
soon  as  conveniently  it  may  be.  Indeed, 
unless  otherwise  provided  by  agreement, 
tbe  crop  should  be  divided  from  time  to 
time,  as  considerable  parts  thereof  shall 
be  gathered,  especially  where  tbe  gather- 
ing of  tbe  whole  is  delayed  for  a  consider- 
able length  of  time.  There  is  no  reason, 
ordinarily,  why  this  shall  not  be  done, 
and  reasons  of  convenience,  economy,  safe- 
ty of  the  parts  of  the  crop  gathered,  and 
security  of  the  rights  of  the  parties  inter- 
ested, strongly  suggest  that  It  should  be. 
In  this  case  it  does  not  appear  tbat  by  the 
terms  or  effect  of  the  contract  of  lease  the 
crop  was  not  to  be  divided,  and  tbe  plain- 
tiff have  his  part  thereof,  until  after  the 
whole  crop  should  be  gathered.  Nor  was 
any  reason  suggested  on  the  argument, 
nor  can  we  conceive  of  any  just:  one,  why 
the  plaintiff  was  not  entitled  to  have  his 
share  of  the  crop  gathered  at  the  time  he 
demanded  it.  His  claims  were  paramount. 
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and  had  to  be  satisfied,  though  they  took 
the  whole  crop.  So  the  law  provides. 
Why,  then,  should  he  delay,  or  be  allowed 
to  delay,  the  plaintltt  iu  having  what  was 
his  own?  Hence  the  plaintiff  was  enti- 
tled, at  the  time  he  bronght  the  action, 
to  have  so  much  of  the  gathered  crop  as 
was  necessary  to  pay  the  rents  dne  hini, 
and  to  pay  for  the  advancements  made  by 
him.  But  the  defendant  denied  his  right 
in  that  i-espect,  contending  that  bis  right 
did  not  accrue  until  the  whole  of  the  crop 
should  be  gathered,  and  he  refused  to  al- 
low the  plaintiff  tu  have  any  part  of  the 
crop.  Thereupon  the  action  was  brought. 
On  the  trial  it  appeared  that  the  property 
(the  part  of  the  crop  gathered)  delivered 
to  the  plaintiff  was  less  than  the  part 
thereof  to  which  be  was  entitled  as  land- 
lord.  He  got,  by  virtue  of  the  ancillary 
proceeding  of  claim  and  delivery,  only 
part  of  what  he  bad  the  right  to  have. 
He  ought,  therefore,  so  far  as  appears,  to 
have  recovered.  This  case  is  materially 
different  from  Jordan  v.  Bryan,  108  N.  C. 
58,  9  S.  E.  Bep.  185.  In  that  case  the  lease 
was  for  the  year  1887,  and  "the  time 
agreed  on  when  the  advances  made  for 
1887  should  be  due  and  demandable  was 
when  all  the  crops  were  gathered  and  di- 
vided. There  was  no  agreement  as  to  the 
time  when  the  crops  should  be  divided. " 
As  we  have  seen,  in  the  present  case,  the 
lease  was  indefinite  as  to  the  time  of  its 
termination,  and  no  time  was  fixed  there- 
in, by  its  terms,  when  the  crop  should  be 
divided,  or  when  the  plaintiff  might  de- 
mand and  have  his  part  thereof.  The 
court  erred  in  directing  the  Jury  to  render  a 
verdict  in  the  negative  upon  the  issue  sub- 
mitted to  them.  The  plaintiff  is  entitled 
to  a  new  trial,  and  we  so  adjudge.  To 
that  end  let  this  opinion  be  certified  to 
the  superior  court.    It  is  so  ordered. 


COMMISSIONKBS    OF  GrERNB  COUNTT  tt  Al. 

V.  MuBPRY  et  al. 

(Sumrtme  Cmurt  k^  NortU  CaroUna.    Oct  80, 
.    1890.) 

CouJicnoK  OF  Taxss— Rramms. 

The  mode  of  coUeoting  taxes  being  pre- 
.icribed  and  pointed  out  by  statute,  an  action  in 
equity  cannot  be  maintained  by  a  county  to  en- 
force the  recovery  of  taxes  until  the  statutory 
remedies  shall  be  exhausted. 

Appeal  from  superiorcourt,  Greene  coun- 
ty; B.  T.  BOYKiN,  Judge. 

This  action  is  bronght  by  the  board  of 
commissioners  of  the  county  of  Greene  to 
«iforce  the  collection  of  certain  alleged  ar- 
rearages of  taxes  due  that  county  for  tbe 
years  1881  to  1886,  inclnsive,  levied  upon 
certain  real  estate  specified,  the  property 
(at  the  time  of  such  levy)  of  the  defendant 
John  Murphy,  and  charged  against  him, 
parts  of  which  he  has  since  sold  to  other 
defendants,  and  to  enforce  tbe  alleged  lien 
of  such  taxes  imposed  upon  the  real  estate 
mentioned.  It  is  alleged  In  the  complaint 
that  so  much  of  the  taxes  levied  upon  the 
land  as  were  due  to  the  state  were  paid ; 
that  so  much  of  the  same  as  were  due  the 
said  county,  or  a  considerable  part  there- 
of, have  not  been  paid;  that  Judgments 


for  tbe  same  against  the  sheriff  of  that 
county,  charged  with  thecollectiou  of  such 
taxes,  and  the  sureties  to  his  official  bonds, 
were  obtained  in  favor  of  said  county; 
that  parts  of  these  Jndgments  have  been 
paid,  and  other  pacts  thereof  remain  un- 
paid. It  is  not  alleged  that  the  sureties  of 
the  said  sheriff,  against  whom  Judgments 
were  taken,  are  Insolvent,  or  tbat  such 
balances  unpaid  could  not  becollectedfrom 
them  by  execution.  Another  sheriff  was 
afterwards  charged,  in  1888,  to  collect  from 
the  defendant  Murphy  the  alleged  arrear- 
ages of  taxes,  but  he  desisted  from  so  do- 
ing upon  the  ground  tbat  said  Murphy 
made  affidavit,  as  allowed  by  statute, 
that  be  had  paid  such  taxes  to  the  former 
sheriff;  bat  the  plaintiffs  all^e  that  there 
was  no  such  payment  in  fact.  Tbe  com- 
plaint demands  Judgment  against  tbe  de- 
fendant Murphy  for  the  amount  of  sucb 
taxes  unpaid ;  that  the  same  be  declared 
to  be  alien  upon  the  real  estate  mentioned; 
that  the  same  be  sold ;  and  for  general  re- 
lief. The  defendants  demur  to  the  com- 
plaint, and  assign  as  grounds  of  demurrer, 
among  other  things,  that  the  plaintiffs 
have  no  capacity  in  law  or  authority  to 
bring  or  maintain  the  action;  that  the 
court  has  no  Jurisdiction  to  entertain  the 
action ;  that  tbe  complaint  fails  to  state 
facts  enfficient  to  constitnte  a  cause  of  ac- 
tion, etc.  The  court  sustained  tbe  de- 
murrer and  dismissed  the  action,  and  the 
plaintiffs  appealed. 

W.  V.  iiunroe,  for  appellants.  G.  M. 
Ltadaey  and  T.  C.  Wootea,  for  appellees. 

Mbrrimon,  G.  J.,  (after  stating  tbe  f^ts 
as  above.)  If,  in  possible  cases,  the  chan- 
cery Jurisdiction  of  tbe  court  might  be  in- 
voked to  enforce  liens  upon  real  estate  cre- 
ated by  taxes  duly  levied  thereu  pon ,  and  tbe 
collection  of  arrearages  of  taxes  in  favor 
of  the  state  or  counties,  the  present  Is 
not  one  of  them.  The  taxes  specified  in 
the  complaint  were  duly  levied  upon  the 
land  mentioned.  A  tax-list  and  the  order 
to  collect  were  placed  in  the  hands  of  the 
sheriff  charged  by  tbe  law  to  collect  the 
taxes  therein  specified.  He  failed  to  collect 
tbe  same,a»  he  was  bound  to  do,  or  be  did 
collect  them  and  failed  to  account  therefor, 
and  thus  committed  a  breach  of  the  condi- 
tions of  his  appropriate  official  boud,  and 
for  suRh  breaches  Judgments  against  him 
and  his  sureties  to  bis  bond  were  obtained 
in  favor  of  the  county  of  Greene.  Such 
remedy  is  given  by  statute.  It  is  not  al- 
leged that  these  Judgments  cannot  *)e  col- 
lected, and  that  the  county  has  no  remedy 
other  than  that  sought  by  this  action. 
The  statutes  in  respect  to  revenue  and 
taxation  contemplate  and  intend  tbat 
taxes  shall  be  levied,  and  the  collection 
thereof  promptly  enforced,  in  the  way  and 
by  the  means  and  remedies  therein  pre- 
scribed, and  certainly  no  action  like  the 
present  one  can  be  employed  to  enforce 
such  collection  until  the  statutory  remedies 
shall  be  exhausted,  if  then.  There  is  no 
statutory  provision  that  prescribes  or  al- 
lows the  remedy  intended  by  this  action. 
Gatling  V.  Commissioners,  »2  N.  C.  5S6; 
Wade  V.  Commissioners,  74  N.  C.  81 ;  Hug- 
gins  V.  Hlnson,  Phil.  (N.  C.)  128.  It  to  very 
clear  that  this  action  cannot    be  main- 
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tained,  and  we  need  not  advert  In  detail  to 
the  naraerons  aBslgnments  of  error.  J  udg- 
nient  affirmed. 


KoRMEOAT  ▼.  Farmers'  &  Mbrcbants' 
St£Am-6uat  Co. 

(Supreme  Court  ((f  North  CaroUna.     Oct  20^ 

1890.) 

BnvoBOUMT  ov  LixN  oir  BnAM-BoAT— Fabtixb. 
In  an  action  to  enforce  a  lien  on  a  steam- 
boat for  machinery  placed  therein,  a  motion  by 
defendant  that  a  siibseqiient  mortgagee  of  the  ves- 
sel be  made  a  party  defendant  is  properly  denied, 
as  such  mortgaigee  is  not  a  necessary  party. 

Appeal  Irom  Btiperlor  court.  Craven 
county ;  T.  B.  Womack.  Judge. 

ThlB  action  is  brought,  as  stated  in  the 
case  settled  on  appeal  tor  this  court,  to 
recover  of  the  defendant  f  2,000  on  a  con- 
tract made  by  the  plaintiffs  with  the  de- 
fendant for  certain  machinery  described  In 
article  2  of  the  complaint,  and  for  979.16 
for  the  value  of  certain  articles  furnished 
to  defendant,  as  alleged  In  orticle  1  ol  the 
second  cause  of  action  in  the  complaint, 
and  to  have  the  same  declared  a  lien  on 
The  steam-boat  Carolina,  described  in  the 
complaint;  and  that  said  steam-boat 
be  sold  to  satisfy  the  same,  nnder  the  con- 
tract, lien,  and  notice  set  out  in  Exhibit 
A,  'Which  was  also  a  part  of  the  com- 
plaint. The  defendant,  in  its  answer,  de- 
nied tbe  allegations  of  the  complaint,  and 
set  np  the  fact  that  said  stenm-boat  bad 
been  conveyed  to  T.  E.  Hooker,  by  a  bill 
of  sale  which  Is  dated  January  25,1884,  and 
was  recorded  in  tbe  United  States  custom- 
house January  26,  1884.  At  the  May  term, 
1886,  of  said  court,  the  cause  was  referred 
to  fienry  K.  Bryan,  Esq.,  pursuant  to  the 
order  in  tbe  record.  The  cause  came  on 
for  a  bearing  npon  the  report  of  the  ref- 
eree, and  the  exceptions  filed  thereto  by 
the  defendant,  and  his  honor  found  the 
facts  to  be  as  reported  by  the  referee,  and 
adopted  them  as  his  own.  The  defendant 
thereupon  moved  that  the  plaintiff  be  re- 
quired to  make  T.  £.  Hooker  a  party  to 
tbe  action.  Motion  refused.  Exception 
by  defendant.  The  exception  of  the  de- 
fendant was  then  overruled,  to  which  de- 
fendant excepted,  and  Judgment  rendered 
as  sec  out  in  the  record.  To  which  judg- 
ment defendant  excepted,  for  error  by  the 
court  as  above  set  out. 

Green  &  Stevenson  and  W.  W.  Clark,  for 
appellant.   Clement  Mualy,  tor  appellee. 

Mebrimon,  C.  J.,  (after  Btattng  tbe  taeta 
as  above.)  After  the  court  had  found  the 
facts  of  the  case  in  the  course  of  the  ac- 
tion, and  was  ready  to  proceed  to  give 
judgment,  the  defendant  moved  that  J.  £. 
Hooker  be  made  a  party  thereto,  on  the 
suggested  ground  that  the  defendant  bad 
executed  to  him  a  mortgage  ot  tbe  vessel 
mentioned  to  serure  his  debt  subsequent 
to  the  lien  thereon  of  the  plaintifl  epectfled 
in  the  complaint.  That  such  person  bad 
such  mortgage  did  not  render  him  a  nec- 
essary party  to  this  action.  Any  rights, 
l^al  or  equitable,  acquired  by  bim  by  vir- 
tue of  it,  were  subsequent,  subject  to  and 
distinct  from  tbe  lien  of  the  plaintiff.  The 
plaintiff's  cause  ot  action  was  distinctly 


against  tbe  defendant,  not  against  the 
mortgagee;  his  rights  in  litigation  did  not 
at  all  depend  upon  tbe  rights  or  claims  of 
that  mortgagee;  norhad  thelatterrigbts, 
or  cause  of  action  as  against  the  plaintiff 
and  the  defendant,  as  to  the  plaintiff's 
cause  of  action  in  litigation.  Granting 
that  the  mortgagee  bad  some  interest  in 
the  vessel,  it  was  acquired  subsequent  to 
the  plaintiff's  flrst  lien,  and  it  was  not 
necessary  to  litigate  that  interest,  settle 
and  determine  the  same,  in  order  that  the 
piaintitf's  cause  of  action  should  be  settled 
and  determined.  It  is  only  "when  a  com- 
plete determination  of  tbe  controversy 
cannot  be  had  without  the  presence  of 
other  parties,  the  court  must  cause  them 
to  be  brought  in."  Code,  §  189;  Colgrove 
V.  Koonce,  76  N.  C.  863;  Wade  v.  Sanders, 
70  N.  O.  277;  McDonald  v.  Morris.  89  N.  C. 
99;  B()yle  v.  Bobbins,  71  N.  C.  130.  The 
plaintiff  alleged  no  cause  of  action  against 
the  mortgaged  mentioned,  nor  does  be 
seek  redress  against  it.  If  the  title  to  tbe 
vessel  was  in  tbe  latter,  tbe  defendant 
might  have  made  that  a  defense ;  indeed, 
it  seems,  that  it  intended  to  make  such  de- 
fense. Morebead  v.  Railroad  Co.,  96  N.  C. 
862, 2  S.  E.  Rep.  247 ;  Sons  of  Temperance  v. 
Aston,  92  N.  C.  688.  If  there  was  a  defect 
ot  material  paities,  the  defendant  should 
have  taken  advantage  of  the  same  in  apt 
time,  by  demurrer,  if  such  defect  appeared 
from  the  complaint;  otherwise,  in  his  an- 
swer. Otherwise,  he  will  be  deemed  to 
b a ve  waived  such  objection.  Code,  §  289, 
par.  4,  §§  241. 242;  Usry  v.  Suit, 91  N.  C.  406; 
Lunn  v.  Shermer,98  N  C.  164;  Lenk  v. Cov- 
ington, 99  N.  C.  559,  6  S.  E.  Rep.  241 ;  Silver 
Val.  Min.  Co.  v.  Baltimore,  etc.,  Co.,  99  N. 
C.  445,  6  S.  E.  Rep.  785.  Tbe  defendant  did 
not  demur  upon  the  ground  that  the  mort- 
gagee was  a  necessary  party,  nor  did  it 
so  insist  in  the  answer;  but,  if  it  had  done 
so,  such  objection,  as  we  have  seen,  would 
not  necessarily  have  availed  anything. 
When  tbe  action  is  for  the  recovery  of  real 
or  personal  property,  a  person  not  a  par- 
ty to  it,  who  has  an  interest  in  the  sub- 
ject-matter of  the  action,  may  upon  his 
application,  be  made  a  party  by  proper 
amendment.  Tbe  mortgagee  here  did  not 
ask  to  he  made  a  party.  Code,  S  189.  On 
tbe  argument  the  defendant's  counsel  cit- 
ed and  relied  upon  Hinson  v.  Adrian,  86 
N.  C.  61.  But  tbat  case  does  not  decide 
tbat  sabsequent  incumbrancers  are  neces- 
sary, essential  parties  to  actions  to  en- 
force prior  incumbrances,  and  must,  there- 
fore, be  made  such.  It  simply  decides  tbat 
subsequent,  indeed  ail,  incumbrancers 
should  be  made  parties  with  a  view  to  a 
complete  administration  of  their  rights 
respectively  in  their  Just  order.  It  applies 
a  rule  ot  equity  practice,  very  convenient 
and  wholesome,  that  ought  generally  to 
be  observed.  Tbe  court  may  allow  a  mo- 
tion to  bring  in  such  parties.  It  might 
ex  mero  wota  direct  and  require  them  to 
be  brought  in,  where  it  could  see  from  the 
record  tbat  there  were  interested  incum- 
brancers not  before  it.  Southal  v.  Shields, 
81  N.  C.  28,  recognices  the  same  rule  of 
practice.  In  that  case,  however,  the 
rights  of  tbe  feme  plaintiff  depended  in 
some  measure  upon  the  rights  of  the  par- 
ties which  tbe  courtdirected  to  be  brought 
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In.  The  casen  Jast  cited  do  not  imply  that 
a  senior  incnmbrancer  cannot  have  his 
rights  enforced  by  action  In  the  absence  of 
the  junior  Incumbrancer.  There  Is  no  Im- 
perative reason  why  he  cannot,  and  while, 
ordinarily,  the  latter  might  apply,  or  the 
conrt  might,  for  proper  considerations  ap- 
pearing, direct,  that  he  be  brought  in,  it 
ought  not,  would  not,  unless  becaase  of 
very  weighty  considerations,  delay  the  ac- 
tion after  the  case  had  been  heard,  and 
was  ready  for  the  final  judgrment  to  be 
given,  to  bring  him  in.  In  this  case,  the 
subsequent  Incumbrancer  did  not  asli,  nor 
did  the  court  deem  It  necessary,  that  he  be 
brought  into  the  action,  nor  did  the  de- 
fendant move  that  be  be,  until  the  conrt 
bad  settled  the  facts,  and  was  about  to 
proceed  to  Judgment,  and  there  was  no 
serious  consideration  assigned  why  he 
should  be.  The  court  properly  declined  to 
grant  the  motion.    Judgment  affirmed. 


HoBBs  v.  Atlantic  A  N.  C.  Kt.  Co. 

(Supreme  Court  of  North  CaroUna.    Oct  SO, 

1890.) 

Nboliobncs  or  FBLiiOw-SEBy.iirF— Fbrnmnro. 
A  complaint  stating  that  pUintUt,  a  bralcB- 
mao,  was  injured  by  the  negUkence  of  an  en- 
^meer  does  not  state  a  caose  ot  action  against 
ueir  common  master,  in  the  absence  of  allega- 
tions that  plaintiff  was  exposed  to  onusual  and 
lureasonable  risks,  or  that  the  master  retained 
the  engineer  knowing  him  to  l>e  incapable.  Fol- 
lowing Haglns  V.  Railway  Co.,  U  S.  E.  Rep.  590. 

Appeal  from  superiorcourt,  Craven  coun- 
ty; R.  F.  Akmfibld,  Judge. 

Action  by  Lewis  Hobbsagainst  Atlantic 
&  North  Carolina  Railroad  Company  to 
recover  for  personal  injuries.  Defendant 
demurred  to  the  complaint  in  that  it  did 
not  state  facts  sufficient  to  constitute  a 
cause  of  action  in  that  it  appears  from  the 
complaint  that  if  the  plaintiff  received  any 
injury  it  was  through  the  negligence  of  his 
fellow  workman,  an  engineer  employed  by 
defendant.  The  demurrer  was  overruled 
and  defendant  appeals. 

W.  W.  Clark,  for  appella  nt.  H.  B.  Bryan 
and  C.  R.  Tbomaa,  for  appellee. 

Clark,  J.  In  this  case,  as  in  Haglns  v. 
Railroad  Co..  106  N.  C.  537. 11  S.  £.  Rep. 
I>90,  it  is  set  out  In  the  complaint  that  the 
injury  to  the  plaintiff,  who  was  a  fireman, 
as  in  that  case  a  brakeman,  was  caused 
by  the  negligence  of  the  engineer.  This 
case  must  be  governed  by  that.  While  it 
is  not  always  easy  to  draw  the  line  be- 
tween what  constitutes  a  fellow-servant 
and  what  a  superior  employe,  or  vice-prin- 
cipal, the  relation  between  a  brakeman  or 
fireman  and  the  locomotive  engineer  is 
well  settled  to  be  that  of  fellow-servants. 
It  was  Bu  held  in  the  first  case  on  the  subject, 
(Murray  v.  Railroad  Co.,  1  McMnl.  885,) 
and  has  been  repeatedly  and  uniformly  so 
ruled  since, (Jordan  v.  WellB,8  Woods, 527; 
Bull  V.  Railroad  Co..  67  Ala.  206;  Railroad 
V.  Handman,  13  Lea,  423;  Henry  v.  Rail- 
road Co.,  49  Mich.  495, 13  N.  W.  Rep.  882; 
Paulniier  v.  Railroad  Co.,  84  N.  J.  Law, 
151 ;  Railroad  Co.  v.  Elliott,  1  Cold.  611 ; 
Jones  V.  Yeager,  2  Dill,  64;  Caldwell  v. 
Brown,  6S  Pa.  St.  463;  Railroad  Co.  t. 


Rush,  16  Lea,  14S;  Railroad  Co.  t.  Waller, 
48  Ala.  459;  Howard  v.  Railroad  Co.,  26 
Fed.  Rep.  837;  Railroad  Co.  v.  Blohn, 
78  Tex.  637,  11  8.  W.  Rep.  867, 1889.)  And 
there  are  many  others.  In  Dobbin  v.  Rail- 
road, 81  N.  C.  446,  it  is  held  that,  to  make 
the  company  liable,  the  negligent  employe 
must  be  something  more  than  a  mere  fore- 
man oven  other  hands;  and,  in  Kirk  ▼. 
Railroad  Co..  94  N.  C.  626,  Smtth,  O.  J., 
says :  "  The  operation  of  the  principle  [of 
non-liability  of  master  fornegligenceof  fel- 
low-servant] is  not  altered  by  the  fact 
that  the  servant  chargeable  with  negli- 
gence is  a  servant  of  superior  authority, 
whose  lawful  directions ihe other  is  bound 
to  obey. "  The  same  view  is  held  In  Webb 
V.  Railroad  Co.,  97  N.  C.  887,  2  S.  E.  Rep. 
440,  by  the  present  chief  justice,  although 
In  the  latter  case  the  negligent  uervant 
had  authority  to  employ  and  dismiss  the 
injured  employe.  The  principle  above 
quoted  from  Kirk  v.  Railroad  Co.  is  fully 
sustained  by  Whart.  Neg.  S  229;  Wood, 
Mast.  &  S.  8  437;  Cooley,  Torts,  pp.  543, 
544;  Shear.  &  R.  Neg.  g  100;  Pierce,  R.  R. 
366;  Wright  v.  Railroad  Co..  25  N.  Y.  564. 
and  cases  cited.  It  is  not  necessary  to 
draw  th")  line  in  this  case,  as  the  relation- 
ship of  the  parties  here  falls  clearly  on  the 
side  of  their  being  fellow-servants.  There 
is  no  allegation  here  that  the  company  ex- 
posed the  plaintiff  to  unusual  and  unnec- 
essary risks,  or  that,  knowing  that  the 
engineer  was  unfit  or  incapable,  they  re- 
tained him  in  their  service.  Indeed,  the 
services  appear  to  have  been  those  inci- 
dent to  the  scope  of  plaintiff's  employment 
as  fireman,  and  the  injury  was  caused  by 
negligence  of  the  engineer,  his  fellow-serv- 
ant. The  allegations  In  the  complaint 
that,  "as  such  fli-eman,  the  plaintiff  was 
under  the  direction  and  control  of  the 
locomotive  engineer, "  and  that  "engine, 
with  train  of  freight  cars  attached,  were 
managed,  controlled,  and  conducted  by 
said  engineer,  and  other  agents  and  serv- 
ants of  defendant  company, "in  nowise 
distinguieb  the  case  from  the  ordinary 
one  of  fireman  and  engineer.  The  doctrine 
that  a  master  is  not  liable  to  an  employe 
for  the  negllKcnce  of  a  co-employe  rests  up- 
on the  principle  that  a  man,  aa  a  rule,  is 
no  more  liable  for  the  wrongs  done  by  an- 
other than  he  is  for  his  debts.  There  are 
some  exceptions  to  the  rule,  among  them, 
for  instance,  that  passengers  injured  by 
the  negligence  of  servants  of  a  common 
carrier  can  recover  damages  of  the  carrier, 
because  of  the  breach  of  the  contract  of 
safe  carriage,  and  so  where  a  stranger  is 
injured  by  the  acts  of  a  servant  within  the 
scope  of  his  employment.  This  last  Is  up- 
on the  gronnd  of  public  policy,  and  also 
because,  as  to  the  stranger,  the  servant 
Is  the  agent  of  the  master.  An  effort  to 
make  a  further  exception  so  as  to  make 
the  common  master  liable  to  a  servant  for 
an  injury  done  him  by  the  negligence  of  a 
fellow-servant  first  came  before  the  courta 
in  England,  in  1837,  in  the  case  of  Priestlev 
V.  Fowler,  3  Mees.  &.  W.  1,  in  which  Loril 
Abinger,  (Sir  James  Scarlett,)  in  n  very 
able  opi::ion,  pointed  out  the  inconven- 
iences, and  often  the  great  injustice,  which 
would  be  produced  if  the  master  were  hem 
responsible.    The  principle  laid  down  was 
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that  a  servant,  on  entering  npon  ble  em- 
ployroent,  contracted  witb  a  view  to  the 
ordinary  risks  of  such  employment;  and 
farther  that  it  was  public  policy  that  it 
should  be  so,  since,  if,  for  injury  to  a  serv- 
ant by  n^lleence  of  his  fellow,  be  could 
not  bold  the  master  liable,  servants  would 
be  prompted  by  their  own  interests  to  ob- 
serve want  of  skill  or  care  on  the  part  of 
their  fellows,  and  promptly  report  the 
same.  This  principle  was  also  laid  down, 
without  any  knowledge  of  the  Westmin- 
ster decision,  by  the  supreme  court  of 
South  Carolina  In  Murray  v.Bailroad  Co., 
1  McMul.  385,  (1841,)  and  applied  to  rail- 
road corporations,  (the  case  was  that  of 
a  fireman  Injured  by  the  negligence  of  an 
engineer,)  and  followed  by  the  able  opin- 
ion of  Shaw.  C.  J.,  in  Farwell  v.  Bailroad 
Co.,  4  Mete.  (MassO  49.  It  was  applied  to 
the  railroads  in  England,  in  1860,  in  the 
rase  of  Hutchinson  v.  Railroad  Co.,  6 
Exch.  34S.  Since  then  the  same  ruling  has 
been  made  in  a  long  line  of  decisions  so 
that  Grat,  J.,  in  Randall  v.  Bailroad  Co., 
109  n.  S.  478, 8  Sup.  Ct.  Rep.  822,  well  says 
that  "  the  rule  of  law  is  now  firmly  estab- 
lished that  one  who  enters  the  service  of 
another  takes  npon  himself  the  ordinary 
risks  of  the  negligent  acts  of  bis  fellow- 
servants.  In  the  course  of  bis  employment." 
There  are  modifications  where  tbe  fellow- 
servant  is  acting  as  principal,  or  alter 
efro,  also  when  the  mauter  furntsbes  ma- 
chinery which  he  knows,  or,  witb  care, 
ought  to  have  known,  to  be  defective,  or 
retains  an  unfit  or  incompetent  servant, 
wtio  does  the  injury,  or  exposes  the  serv- 
ant to  unusual  risks, not  contemplated  by 
tlie  scope  of  bis  employment.  But  the 
present  caue,  as  we  have  spen,  dues  not 
come  witnln  any  of  these.  Notwitlistand- 
ing  that  the  general  rule  of  non-liability  of 
the  master  is  so  well  settled,  it  is  still  fre- 
quently urged  that,  as  to  railroads,  there 
should  be  an  exception  made.  But  wbat- 
evermay  be  argued  in  favor  of  or  against 
the  propriety  of  such  exception,  the  courts 
bavenot  felt  authorised  to  make  it.  The 
change,  wherever  it  has  been  made,  baa 
come  bylegislativeenactment.  InGeorKla, 
the  common  law  has  been  repealed  by  sec- 
tions 2083  and  3036  of  the  Code,  which  pro- 
vide itaat  when  an  employe  ol  any  rail- 
road company  is  injured  by  another  em- 
ploye, without  any  default  or  negligence 
un  bis  own  part,  the  company  is  liable  for 
damages,  as  to  pasBengers,  for  injuries 
caused  by  want  of  due  care  and  diligence. 
Similar  provisions  have  been  adopted  in 
several  other  states,  (McKinney,  Fellow- 
Servants,  $§  100-109,)  and  in  tlieir  courts 
are  to  be  found  the  decitiions  which  are  in 
conflict  with  ours.  Wherever  the  common 
law  has  remained,  as  in  this  state,  un- 
changed by  statute,  the  holdings  of  the 
courts  are  in  substantial  conformity  to 
ours.  The  common-law  rule  has  also  been 
very  macta  modified  in  England  by  statu- 
tory enactment,  (the  Employers' Liability 
Act  uf  1880,  commonly  known  as  the 
" Gladstone  Act ; ")  and  that  fact  must  be 
considered  with  reference  to  all  the  later 
Engllsb  deetsions.  The  demurrer  should 
have  been  sustained. 

Pbb  Ccbum.    Error. 


la  re  Bbbbt. 

(Supreme  Court  of  North  CaroVna.  Nov.  0, 
1890.) 

DisHissAi,  or  Appbau 
Where  the  appeal  is  not  docketed  when  re- 
qnlred  by  role  5,  and  tlie  record  Ib  not  printed,  as 
provided  by  rule  28,  and  no  bond  for  coata  on  ap- 
peal Is  filed,  nor  leave  given  to  appeal  In  forma 
pawperis,  the  appeal  will  be  dismissed. 

Appeal  from  saperior  court.  Orange 
county. 

Motion  made  in  supreme  court  to  dis- 
miss appeal. 

John  W.  Graham,  tor  appellee. 

Clabk,  J.  The  appellee  moves  to  dis- 
miss this  appeal,  and  assigns  as  grounds 
therefor:  (1 )  Because  the  order  appealed 
from  was  made  at  November  term,  1880,  of 
the  court  below,  and  the  appeal  was  not 
docketed  at  the  spring  term,  1890,  of  this 
court  as  required  by  rule  6.  (2)  Because 
tbe  record  is  not  printed  as  required  by 
rule  28.  (3)  Because  no  statement  of  case 
on  appeal  was  served  on  appellee  or  his 
counsel,  within  tbe  time  allowed  by  law. 
(4)  Because  no  bond  for  costs  on  appeal 
is  filed,  nor  leave  obtained  to  appeal  to 
forma  pauperis.  (6)  Because  it  is  appar- 
ent that  the  attorney  who  took  the  appeal 
has  no  client.  It  appears  from  the  record 
(1)  that  the  appeal  was  taken  at  Novem- 
ber term.  1889,  of  Oranire  superior  court, 
and  the  transcript  was  not  docketed  in 
this  court  till  October  17.  1890.  (2)  That 
no  part  of  tbe  record  has  been  printed,  and 
no  leave  was  granted  to  appeal  fo  tbrma 
pauperis.  By  repeated  decisions  of  the 
court,  either  is  sufficient  ground  to  entitle 
appellee  to  have  the  appeal  dismissed. 
This  renders  it  unnecessary  to  consider  the 
other  grounds  assigned  in  tbe  motion. 

Per  Cdbiam.    Appeal  dismissed. 


Land  v.  Wiliongton  ft  W.  R.  Co. 

(Supreme  Court  of  JTorth  CaroVma.    Nov.  (J, 
1880.) 

Takixo  Land  tob  RuLBOAn— Amxssxxire  or 

DAMAOBS— LlinTATIOK. 

The  charter  of  a  railroad  comrany  provided 
that  when  it  had  appropriated  land  without  au- 
thorily,  no  action  shall  be  brought  by  the  owner, 
except  a  petition  to  have  his  damage  assessed,  for 
the  Dringing  of  which  no  time  was  limited  by 
charter.  Held  that  a  petition  by  the  owner  for 
the  assessment  of  damages  was  neitlier  an  action 
of  trespass  nor  one  on  a  liability  created  by  stat- 
ute, within  Code  Civil  Proo.  N.  C.  {  166,  Umlting 
suoh  action  to  three  vears. 

Appeal  from  superior  court,  Nasta  coun- 
ty :  E.  T.  BoYKiN,  Judge. 

Lon  Gilliam,  for  appellant.  Bunn  dk 
Battle,  for  appellee. 

Sbepbrrd.J.  The  defendant  entered  up- 
on tbe  land  of  tbe  petitioner,  and  con- 
structed its  road  inlSSO.  It  has  no  convey- 
ance o!  the  land,  nor  has  it  acquired  any 
title  by  lapse  ol  time.  Its  title,  therefore, 
must  be  derived  from  the  provisions  of  its 
charter,  and  this  does  not  provide  for  the 
vesting  of  title  in  tbe  defendant  until,  either 
at  its  instance  (section  1«  of  its  charter. 
Rev.  St.)  or  that  of  the  petitioner,  (sectioD 
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18,  Id.,)  the  damages  have  been  asseaeed 
and  paid.  Tbls  1b  also  true  of  the  general 
railroad  act,  (chapter  49,  Code,)  the  priv- 
ileges of  which  are  extended  to  existing 
railroad  corporations.  Code,  §  1982.  Nu 
euch  proceedings  were  inatltutied  by  either 
party  until  the  petitioner  filed  this  petition 
on  the  15th  of  February,  1890.  Cnllke  the 
charter  of  the  North  Carolina  Railroad 
Company,  (section  29,)tberelBno  time  pre- 
scribed in  thecbarterof  the  defendant,  nor 
in  the  general  railroad  act,  in  which  the 
owner  is  to  be  barred  of  bis  right  of  entry 
or  compensation.  It  must  follow,  then, 
that  the  defendant  is  occupying  the  land 
of  the  petitioner  without  any  legal  title, 
and  that,  in  the  absence  of  any  statutory 
provision  to  the  contrary,  the  petitioner 
could  sue  In  trespass  or  in  ejectment.  The 
possession  of  the  defendant,  however,  is 
protected  by  a  provision  of  its  charter  to 
the  effect  that  where  the  defendant  bas  en- 
tered without  any  legal  proceedings,  no 
action  of  trespass,  or  of  any  other  charac- 
ter, shall  be  brought  by  the  owner,  except 
a  pietition  to  have  his  damages  assessed. 
This  takes  away  all  damages  for  the  pre- 
cedent trespass,  and  confines  the  owner  to 
the  compensation  provided  by  the  statute. 
These  extraordinary  privileges  which  have 
been  conferred  upon  the  defendant  ought 
to  be  sufficient,  it  would  seem,  to  meet  all 
the  reasonable  demands  incident  to  the 
construction  of  Its  road.  But  it  is  insisted 
that,  while  it  may  occupy  the  owner's 
land,  and  acquire  title  by  an  adverse  pos- 
^pBBion  of  20  years,  the  owner  is  powerless 
to  prosecute  his  only  remaining  remedy, 
except  within  the  first  three  years  of  that 
period.  We  cannot  believe  that  such  an 
anomalous  state  of  affairs  was  contem- 
plated by  the  legislature.  The  defendant 
could  have  acquired  title  by  instituting 
proceedings  under  its  charter,  but  this  it 
has  failed  to  do,  and  it  would  be  only  fol- 
lowing the  dictates  of  common  Jastice  to 
allow  the  owner  his  compensation  (not 
damages  for  the  trespass)  at  any  time  be- 
fore the  possession  of  the  defendant  has 
ripened  into  an  indefeasible  title.  In  other 
words,  BO  long  as  the  defendant  is  content 
to  occupy  the  land  without  title,  theowner 
should  not  be  prevented  from  pursuing  his 
single  remedy.  In  the  absence  of  any  leg- 
islation in  the  charter,  or  In  the  general 
railroad  act,  the  defendant  relies  upon  sec- 
tion 166,  subds.  2,3,CodeCivil  Proc.  Pierce, 
in  bis  work  on  Railroads,  192,  says  that 
snch  special  remedies  are  not  ordinarily 
barred  by  the  general  statutes  of  limita- 
tion, but  that  this  is  usually  done "  by 
someexpresa  provision  in  thestatute  which 
creates  the  remedy."  Conceding,  how- 
ever, that  the  general  statute  applies,  we 
are  of  the  opinion  that  the  present  pro- 
ceeding is  not  embraced  in  any  of  its  pro- 
visions. Subdividlon  3  relates  only  to  ac- 
tions of  trespass,  which  we  have  seen  can- 
not bo  maintained  at  all  against  the  de- 
fendant. Apart  from  this,  however,  tres- 
pass is  not  the  true  character  of  this  pro- 
ceeding. In  support  of  this  view,  we  have 
a  case  directly  in  point,  from  Pennsylvania, 
(McClinton  v.  Railroad  Co.. 66  Pa.  St.  404.) 
in  which  it  is  held  that "  the  petition  pro]>- 
erly  nsed  is  not  for  the  recovery  of  past 
damages  under  an  tuilawful  entry,  but  for 


compensation  for  a  rigbt  to  be  invested 
in  the  company.  Though  the  latter  is 
often  denominated  'damages,'  its  subject 
is  essentially  different  from  the  former.  It 
is  called  '  damages '  only  in  the  sense  of  an 
unliquidated  demand.  But  in  its  nature 
it  is  the  price  of  a  purchased  privilege.  On 
the  contrary,  the  claim  for  the  tortions  en- 
try and  illegal  user  of  the  land  is  purely 
and  properly  damages.  It  is  obvioas, 
therefore,  that  the  statute  of  limitations  is 
not  applicable  to  the  petition,  which  does 
not  determine,  unless  by  consent  of  the 
parties,  the  former  damages  for  introsion, 
but  compensation  onlyfor  the  future  use." 
The  other  provision  relied  upon  (subdivis- 
ion 2)  refers  to  actions  "  upon  a  liability 
created  by  statute  otherthan  a  penalty  or 
forielture. "  We  are  unable  to  understand 
how  the  liability  incnrred-  by  the  interrup- 
tion of  an  owner's  constitutional  right  to 
occupy  and  enjoy  Lis  property,  can  be  said 
to  be  created  by  any  statute.  It  is  true 
that,  under  the  defendant's  charter,  the 
petitioner  is  shorn  of  all  of  the  usual  priv- 
ileges of  ownership,  save  only  a  right  to 
have  compensation  by  a  particular  method 
of  procedure.  This  rigbt  to  compensation 
is  conferred  by  the  constitation,  and  the 
liability  of  the  defendant  is  not  created, 
but  only  regulated,  by  statute.  The  lan- 
guage of  the  provision  mentioned  is  con- 
tained in  the  Codes  of  several  states,  and 
we  have  been  unable  to  find  any  decision 
applying  it  to  cases  like  oars.  It  means 
precisely  what  itsays, — "a  liability  created 
by  statute, "such  as  "an  assessment  for 
the  reclamation  of  swamps  and  over- 
flowed lands,"  (People  v.  Hulbert,  71  Cal. 
72, 12  Pac.  Rep.  43.)  or  the  claims  of  a  dis- 
trict attorney  for  his  com  missions  on  debts 
recovered  for  the  county,  wbere  the  stat- 
ute provides  for  bis  payment,  (Higby  v. 
Calaveras  Co.,  18  Cal.  176,)  and  like  cases. 
These  references  serve  to  illustrate  the 
meaning  of  the  words  of  the  statute,  and 
very  clearly  indicate  thdt  they  do  not  em- 
brace a  mere  regulation  for  the  enforce- 
ment of  a  right  secured  by  the  fundament- 
al law  of  the  land.  In  conclusion,  we  will 
add  the  remarks  of  Chief  Justice  Thomp- 
son in  Railroad  Co.  v.Burson,  61  Pa.  St.  378, 
that  "  the  defendant  has  no  rigbt  to  com- 
plain of  delay  as  a  reasou  for  Invoking  the 
statute.  The  company  might  and  ought 
to  have  proceeded,  and  had  the  damages 
assessed  and  paid  them,  if  it  did  not  intend 
that  the  plaintiff  •  •  •  might  take  his 
time  to  test  the  damage,  inconvenience,  or 
otherwise,  that  the  road  would  be -to  bis 
property  before  proceeding."  The  peti- 
tioner is  entitled  to  the  rdiet  prayed  for. 
Affirmed. 

Hbbndon  v.  Imperial  Fire  Ins.  Co. 

(Sximrane  Court  of  JTorth  CaroUna.    Nov.  0, 
1890.) 

iNsmuxoB  Fouor— AsBrrainoir  Cutxitm. 
An  arbitration  oUraae  in  a  fire  insurance 
policy  provided  that  the  amount  of  loss  should  be 
determined  by  appraisers  to  be  selected  one  by 
the  company,  and  one  by  the  insured,  and  that 
their  award  should  be  binding  and  ooncliudve  as 
to  the  amount  of  loss,  but  that  no  appraisal  nor 
agreement  for  appraisal  should  be  construed  as 
an  admission  ;of  the  validity  of  thepolicy,  or  as 
a  waiver  of  any  of  its  oondiuons.    XMd,  uat  the 
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clMiae  was  VBlld,  aad  In  an  aotlOD  on  the  polloy, 
where  defendant  had  pleaded  that  the  lou  had 
been  settled  by  arbitration,  it  was  error  to  in- 
struct the  jarr  that  the  agreement  to  submit  to 
arbitration  ana  the  award  of  the  appraisers  were 
not  competent,  either  to  support  the  plea  of  arbi- 
tration and  award  or  as  a  binding  agreement  on 
the  parties  thereto.  Following  Pioneer  Hanuf 'g 
Co.  ▼.  Phoenix  Assor.  Co.,  10  B.  B.  Bep.  1007. 

Appeal  from   saperlor   court,  Darbam 
coauty ;  Abufiki.d,  Jndge. 

Tbia  was  an  action  on  a  policy  of  Ore  In- 
snrance.      Tbe  defendant  pleaded  among 
utber  thlnga  that  the  amoant  of  the  loss 
had  been  settled  by  arbitration.    Tbe  pol- 
icy contained    tbe    following   provision: 
"  (6)  Proceedings  in  case  of  loss.    It  being 
understood  and  agreed  tbat  all  proceed- 
ings after  loss  shall  be  in  accordance  with 
tbe  terms  and  stipulations  printed  on  the 
back  of  this  policy,  which  are  hereby  de- 
clared to  be  a  part  of  this  contract,  and  are 
to  be  resorted  to  In  order  to  determine  the 
rights  and  obligations  of  tbe  parties  here- 
nnto. "    Indorsed  on  the  back  of  tbe  policy 
was  tbe  following :    "  Proceedings  in  case 
of  loss.    In  case  of  loss,  tbe  assured  shall 
give  iminedlate  notice  in  writing  thereof 
to  tbia  company,  and  sbail,  witbln  thirty 
days  thereafter,  render  to  this  company 
a  particular  account  of  said  loss,  under 
oath,  stating  the  other  insurance  If  any, 
etc.    Tbe  sound    value  of,  and   loss   or 
damage  to,  property  partially  or  totally 
destroyed,  (unless  the  amount  of  said  loss 
or  damage  is  agreed  upon  between  the  as- 
sured and  this  company,)  shall,  at  tbe 
written   request  of  either  party,  be  deter- 
mined by  an  appraisal  of  each  article  of  per- 
sonal property,  or  by  an  estimate  in  de- 
tail of  a  building,  by  competent  and  lni> 
partial  persons,— one  to  be  selected    by 
this  company,  and  one  by  the  assured ; 
'and.  wben  titber  party  demand  it, the  two 
BO  cboHen  shall  select  athird  person  to  act 
with  them  in  case  of  disagreement,  and 
said  persons  so  selected  sball  form  a  board 
of  appraisers,  and  the  award  under  oath 
of  any  two   In  writing  sball  be  binding 
and  conclusive  as  to  such   sound  value, 
loss,  or  damage;  but  no   appraisal  nor 
agreement    for   appraisal   shall   be    con- 
Btmefl,  ander  any  circumstantes,   a6  an 
admission  of  the  validity  of  said  policy, 
or  of  this  company's  liability  thereon,  or 
a  waiver  of  any  condition  of  said  policy." 
Appraisers  were  appointed  in  accordance 
with  these  provisions,  and  they  assessed 
tbe  loss  at  f4.25U.6U.    At  tbe  trial,  tbe  de- 
fendant offered  in  evidence  the  submission 
to  appraisers,  their  oath,  and  their  award, 
all  in  writing,  which  were  excluded,  the 
ronrt  holding  that  the  agreement  to  sub- 
mit to  appraisers,  and  tbe  award  of  tbe 
appraisers,  were  not  competent  for  any 
purpose,  either  to  support  the  plea  of  arbi- 
tration and  award  or  as  an  agreement 
binding  on  tbe  parties    thereto.      There 
was  a  verdict  for  tbe  plaintiff  for  $9,200, 
and  tbe  defendant  appealed. 

J.  W.  Hinsdale  and  J.  S.  Mavntng,  for 
appellant.     W.  W.  FaHer,  for  appellee. 

Sbephsrd,  J.  His  honor  held  "  tbat  the 
agreement  to  submit  to  appraisers  and 
tbe  award  of  theappraisers  were  not  com- 
petent for  any  purpose  or  in  any  way, 
either  to  support  the  plea  of  arbitrament 


and  award  or  as  a  binding  agreement  up- 
on the  parties  thereto."  The  contrary 
was  decided  at  the  last  term  of  this  court 
in  Pioneer  Manut's  Co.  v.  Pbceniz  Assur. 
Co.,  106  N.  C.  28, 10  S.  E.  Kep.  1057.  In 
addition  to  the  many  authorities  cited 
in  that  case,  we  will  now  add  tbe  recent 
casfi  of  Hamilton  v.  Insurance  Co.,  136  U. 
S.  242, 10  Sup.  Ct.  Rep.  945.  In  lustlce  to 
tbe  learned  judge  who  tried  this  case,  we 
will  remark  that  the  questions  passed  up- 
on by  him  had  not  then  been  decided  by 
tbis  court.    New  trial. 


Bkakb  et  ah  v.  BaotJOHTON  et  at. 

(Supreme  Court  of  North  Oa/roUna.   ITov.  6, 
1890.) 

UOBTOAOB  FORSd/MUBS— SUBSBQDaNT  AOYAXOn 
— EVISBNOB— Inbtbuotion. 

1.  On  foreclosure  by  an  assignee  of  a  mort- 
gage, the  mortgagee  maybe  cross-examined  as  to 
Els  statements  and  representations  made  before 
the  assignment,  that  the  mortgage  debt  bad  been 
paid,  In  order  to  discredit  his  evidence  at  the  trial 
that  the  mortgage  debt  was  unpaid  whan  the  as- 
signment was  imde. 

2.  An  Instruction  that,  as  the  mortgagor  had 
parted  with  his  interest  in  the  land,  his  assent  to 
the  assignment  of  the  mortgage  was  unnecessary, 
cures  an  error  in  the  admission  of  tiie  mortgagar's 
testimony  that  he  had  not  assented  to  the  assiipi- 
m^nt. 

8.  Where  the  evldenoe  la  oonflloting  as  to 
whether  or  not  the  mortgage  debt  had  been  paid, 
and  whether  or  not  the  mortgage  was  simp^  be- 
ing held  by  the  assignee  as  security  for  advances 
made  to  a  subsequent  purchaser  of  the  land,  the 
mortgagor  may  testify  to  admissions  by  the  mort- 
gagee  to  the  eflect  that  the  mortgage  debt  had 
been  paid  by  such  subsequent  purchaser  of  the 
land. 

4.  Where  a  mortgage  debt  has  been  paid,  the 


security  for  money  1 
by  an  assignee  of  the  mortgage  to  the  owner  of 
the  land,  as  against  purchasers  for  value  from 
such  owner  before  the  advances  were  made. 

6.  One  who  oonvevB  land  with  covenants 
against  inoumbranoes  is  a  proper  party  on  fore- 
closure of  a  mortgage  executed  by  a  former  owner 
of  the  land,  and  is  entitled  to  Judgment  dismiss- 
ing the  bill,  where  she  establuhes  the  fact  that 
the  mortgage  debt  has  been  paid,  though  her 
gi-antees  have  suffered  judgment  to  go  against 
them  by  default. 

6.  Where  tbe  contents  of  a  deed  have  been 
given  in  evldenoe  without  objection,  the  admis- 
sion of  the  deed  itself  is  harmless  error. 

This  was  a  civil  action  brought  to  fore- 
close two  mortgages,  set  nut  in  tbe  com- 
plaint, tried  before  MacRae:,  J.,  at  tbe 
February  term,  1890,  of  tbe  superior  court 
of  Wake  county. 

Tbe  record,  with  the  evidencesent  there- 
with, Is  voluminous,  but  we  reproduce  on- 
ly so  much  thereof  as  is  necessary  to  a  full 
and  clear  understanding  of  tbe  questions 
preHen  ted  for  ou  r  consideration.  The  aHe- 
gations  of  the  complaint,  so  far  as  mate- 
rial to  this  appeal,  are  In  substance,  that 
on  the  15tb  day  of  May,  1884,  D.  H.  Craw- 
ford and  M.  A.  Crawford,  his  wife,  execut- 
ed a  mortgage  on  certain  real  estate  there- 
in mentioned  to  John  Watson,  guardian, 
etc.,  to  secure  the  payment  of  a  bond  exe- 
cuted on  the  same  day  for  $270;  tbat  on 
the  8th  day  of  August,  1885,  the  said  Craw- 
ford and  wife  executed  a  mortgage  to  B. 
F.  Montague  on  certain  real  estate  men- 
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tloned  therein,  to  eecnra  tbe  payment  of  a 
bond  of  f  53.90  executed  to  the  said  Monta- 
gue on  the  Baine  day ;  that,  tin   the 

day  of ,  the  said   Watson,  guardian, 

etc.,  by  inrloraement,  transferred  the  bond 
made  to  him  toB.  F.  Montague,  for  value, 
'Without  recourse;  that  un  the  2d  day  of 
March,  1888,  the  said  Montague,  by  in- 
dosement,  transferred  both  the  said  bond 
indorsed  to  him  by  the  said  Watson  and 
the  bond  made  by  Crawford  and  wife  to 
himself  to  tbe  plaintiff,  and  that  neither  of 
said  bonds  have  been  paid ;  that  on  the 
19th  day  of  June,  1886,  the  said  Crawford 
and  wife  sold  and  conveyed  their  interest 
In  the  land  and  premises  contained  In  both 
of  said  mortgages  to  tbe  defendant  Flora 
Ann  Wicker,  who  thereafter  sold  and  con- 
veyed the  same  to  the  defendants  J.  M. 
BrouRhton  and  W.N.Jones;  that  the  said 
Brougbton  and  Jones  are  in  the  posses- 
sion of  the  said  lands  and  premises,  col- 
lectlnjir  and  appropriating  tbe  rents  and 
profits  to  their  own  use;  that  the  said 
Bronghton  is  insolvent,  and  the  said 
Junes  Is  a  man  of  small  means,  and  tbey 
aak  for  the  ai>pointment  of  a  receiver,  etc., 
and  that  the  said  premises  be  sold,  etc. 
The  defendants  Broughtun  and  Jones  filed 
answers,  but  without  bond,  as  required, 
and  for  want  of  answers  there  was  a 
Judgment  by  default  against  the  defei^d- 
ants  other  than  B'lora  Wicker.  Tbe  de- 
fendant Flora  Wicker  answered  denying 
so  much  of  the  complaint  as  alleges  that 
there  were  Incumbrances  (other  than  for 
state,  county,  and  city  taxes  mentioned) 
un  said  property  at  the  time  she  sold  and 
conveyed  to  tbe  defendants  Brouglitun 
and  Jones,  and  she  averred  tbat  said 
debts  and  incumbrances  set  out,  as 
claimed  by  the  plaintiff,  were  fully  paid 
off  and  satisfied  by  one  W.  N.  Andrews  be- 
fore his  death,  and  that  the  sale  and  con- 
veyance made  by  her  to  the  said  Brougb- 
ton and  Jones  was  in  fee-simple,  and  free 
and  discharged  from  any  incumbrances, 
except  the  taxes  mentioned,  and  she  asks 
judgment  that  the  incumbrances  set  up  by 
the  plaintiff  In  his  complaint  be  surren- 
dered for  cancellation,  and  for  such  other 
relief,  etc. 

At  tbe  February  term,  1890,  the  follow- 
ing Issues  were  submitted  by  consent: 
"(1)  Have  tbe  mortgages  described  in  the 
complaint  or  any  part  thereof  been  satis- 
fied? (2)  What  amount,  if  any,  is  now 
due?"  There  was  evidence  tending  to 
Bhowthat  the  bonds  had  been  discharged ; 
tbat  the  plaintiff  purchased  of  W.  N.  An- 
drews certain  property  mentioned  in  the 
pleadinga  at  tbe  price  off  1,760;  tbat  An- 
drews purchased  for  the  defendant  Flora 
Wicker  the  property  in  controversy,  sub- 
ject to  the  two  mortgages,  and  tbat  it  waa 
tbe  agreement  that  tbe  plaintiff  Blake 
should  pay  off  and  discbarge  tbe  mort- 
gages out  of  the  purchase  money  of  tbe 
property  sold  to  him  by  Andrews,  and 
that  he  did  pay  off  and  dlnchargethe  same 
at  and  in  accordance  with  the  request  of 
said  Andrews;  that  afterwards  the  said 
Blake  loaned  money  to  Andrews,  and 
held  tbe  uncanceled  bonds  and  mortgages 
as  a  security  therefor.  Tbere  was  evi- 
dence tending  to  controvert  this,  and  to 
show  tbat  tbe  mortgage  debts  had  not 


been  paid  off  and  discharged.  It  was  ad- 
mitted that  the  mortgages  were  never 
marked  "  Satisfied  "  on  the  register's  books. 
B.  F.  Montague  testified  for  the  plaintiff: 
"These  notes  were  indorsed  by  me  in  my 
handwriting.  I  have  no  recollection 
about  it  except  tbat  Andrews  settled. 
These  figures  ($367.03)  are  mine.  I  sup- 
pose they  represent  the  calculation  uf 
what  is  due.  I  was  slightly  acquainted 
with  Mr.  Andrews.  The  credit  uf  f21.60 
indorsed  is  In  Watson's  handwriting." 
Cross-examination:  "I  remember  Mr. 
Jones  coming  to  my  oJHce,  but  don't  rec- 
ollect the  time.  I  had  some  conversation 
with  him  about  this  matter.  He  asked 
me  if  I  had  my  money.  I  told  him  I  had. 
He  asked  me  would  I  cancel  the  mort- 
gage; that  he  had  found  it  was  unaati»- 
fied.  I  told  him  I  did  not  know  that  I 
would  have  any  objection  to  cancel  them. 
Some  time  afterwards,  perhaps  tbe  same 
day,  1  saw  Mr.  Devereux,  and  he  showed 
me  this  indorsement,  which  I  had  forgot- 
ten, then  I  declined  to  cancel. "  The  testi- 
mony of  tills  witness,  as  to  his  converaa- 
tlon  with  defendant  Jones,  Is  objected  to 
by  plaintiff.  Objection  overruled,  and 
plaintiff  excepted.  (First  exception.)  The 
presiding  judge  told  the  jury  tbat  this  tes- 
timony as  to  what  Mr.  Montague  said 
could  not  bind  the  parties  plaintiff,  as  it 
was  not  said  in  their  presence;  that  it 
waH  only  admitted  on  cross-examination 
as  affecting  the  credibllty  or  accuracy 
of  tbe  witness.  Witness  Montague  further 
stated  on  cross-examination:  "I  don't 
recollect  stating  to  Mr.  Jones  that  these 
mortgages  were  paid,  and  I  would  cancel 
them.  J  think  Jones  said  he  had  pur- 
chased." The  same  obje<:tion  and  excep- 
tion as  before  is  made  by  plaintiff.  Testi- 
mony admitted,  with  the  same  explana' 
tion  to  the  Jury.  (Second  exception.) 
Witness  further  testified:  "I  don't  recollect 
that  Crawford  assented  or  dissented  to 
the  transfer  of  these  mortgages.  I  bave 
many  transactions,  and  don't  recollect 
much  about  this  one."  The  plaintiff 
closes.  Defendants  resume.  D.  H.  Craw- 
ford testified  that  he  was  tbe  mortgagor 
In  the  twa  mortgages ;  that  he  never  as- 
sented to  the  transfer  of  the  notes  to  W. 
B.  Blake;  thnt  he  did  not  know  anything 
about  it.  (Plaintiff  objects  to  the  testi- 
mony. Objection  overruled,  and  plaintiff 
excepts.  Third  exception.)  Witness  thinks 
that  Mr.  Jones  came  to  him,  and  askefl 
him  about  these  notes,  and  witness  told 
him  be  thought  they  were  all  settled. 
Witness  did  not  know  anything  about  it. 
When  witness  executed  the  deed  to  Flora 
Wicker,  Mr.  Montague  told  witness  that 
the  papers  were  all  settled.  To  all  this 
testimony  plaintiff  objects.  Objection 
overruled,  plaintiff  excepts.  (Fourth  ex- 
ception.) The  presiding  Judge  told  the 
jury  as  to  this  testimony  that  Mr.  Craw- 
ford's assent  to  the  transfer  of  the  notes 
was  not  necessary,  as  he  had  parted  with 
his  interest  in  tbe  property.  (3roBS-£xam- 
Ined.  Mr.  Montague  told  witness  he 
bad  his  money  and  the  papers  were  all 
fixed.  The  land  belonged  to  witness' 
wKe.  Witness  had  sold  his  interest  In  it. 
Tlie  taxes  were  due  on  it  when  witness 
suld, — $120,  more  or  less.    When  Andrews 
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boogbt  the  property  be  anderstoud  the 
tax«b  werenotpaid.  Witness  sold  theprop- 
erty  to  Andrews  and  wite,  and  made  the 
deed  to  Flora  Wicker  by  Andrews'  direc- 
tion. Redirect.  Witness  signed  these  notes. 
Witness  has  children  by  his  wife.  Defendant 
closes.  Plaintiff  recalls  Mr.  Montague,  who 
testifies :  Witness  does  not  recollect  any 
conversation  with  Crawford.  Knows  be 
was  there.  Witness  could  not  bare  told  him 
the  mortgages  were  settled,  because  the 
transfer  was  fresh  In  witness'  mind.  He 
did  not  object  to  the  transfer  of  the  notes; 
he  was  right  there.  Cross-Examined. 
Blake  was  not  there.  Andrews,  Craw- 
ford and  witness  were  all  tbat  were  pres- 
ent. Defendant  offered  a  deed,  W.  N.  An- 
drews and  others  to  W.  R.  Blake,  for  the 
Cabarrus  street  property.  Plaintiff  ob- 
jects. Objection  overruled,  plaintiff  ex- 
cepts. (Fifth  exception.)  Also  defendant 
offered  a  deed,  Crawford  and  wife  to  Flora 
Wicker.  Plaintiff  closes.  The  presiding 
judge  instructed  the  jury  in  response  to 
defendants'  prayers:  (1)  "If  Blake,  for  a 
valuable  consideration,  contracted  with 
Andrews  to  pay  the  mortgages  set  out  in 
the  complaint,  and  in  pnmuance  of  said 
contract  paid  the  mortgages  and  had 
them  assigned  to  him,  such  assignment  of 
the  mortgages,  or  the  debts  therein  de- 
scribed, would  oi>erateas  a  dlscharge.and 
the  plaintiff  would  not  be  entitled  to  re- 
cover." Plaintiff  excepted.  (Sixth  excep- 
tion.) (2)  "If  the  plaintiff  Blake,  at  the 
time  the  mortgages  were  assigned  to  him, 
liad  In  hand  money  belonglnK  to  W.  N. 
Andrews,  which  he  bad  agreed  to  apply  to 
the  mortgages,  and  in  pursuance  of  such 
agreement  he  paid  the  mortgages,  and 
they  were  assigned  to  bim,  such  assign- 
ment would  be  a  discharge."  Plaintiff 
excepted.  (Seventh  exception.)  The  pre- 
siding Judge  farther  charged  the  Jury: 
'The  question  Is  whether  the  mortgages 
were  paid.  Did  Blake  agree  to  pay  off  the 
mortgages,  and  give  Andrews  the  money 
to  pay  them,  and  did  Andrews  go  and 
pay  off  the  debts  to  Montague?  If  this 
was  the  transaction,  the  mortgages  have 
been  satisfied :  and  if  satisfied  they  could 
not  revive  the  mortgagee  by  any  sub- 
sequent  agreement."  Plaintiff  excepted. 
(Eighth  exception.)  "Bat  if  It  was  a  dis- 
tinct transaction  between  Andrews  and 
Biake,  by  which  Blake  advanced  money — 
$367.03 — to  Andrews,  and  to  secure  the 
payment  of  the  money  so  advanced  An- 
drews bad  the  notes  and  mortgages  as- 
signed to  Blake,it  was  not  apaymentand 
satisfaction  of  the  mortgage,  and  they 
should  answer, ' No.'"  Plaintiff  excepted. 
(Ninth  exception.)  Plaintiff  filed  tie  fol- 
lowing exceptions  in  writing:  Thei>lain- 
tlff  excepts  to  the  charge  of  his  honor:  "  (1) 
In  that  bis  honor  charged  the  Jury  that. 
If  Blake  agreed  to  pay  the  mortgages,  and 
gave  Andrews  the  money  to  pay  them, 
and  did  Andrews  go  and  payoff  the  debts, 
the  mortgages  have  been  satisfled.  (2) 
But  If  it  was  a  distinct  transaction  between 
Andrews  and  Blake,  by  which  Blake  ad- 
vanced money — $367.03— to  Andrews,  and 
to  secure  the  payment  of  the  money  so  ad- 
vanced Andrews  bad  the  notes  and  mort- 
gages assigned  to  Blake,  It  was  not  a  pay- 
ment and  satisfaction  of  the  mortgage, 
v.l2s.E.no.4 — 9 


and  your  answer  will  be, '  No.'  (8)  To 
each  and  every  one  of  the  special  Instruc- 
tions asked  and  given  by  the  defendant." 
(Tenth,  eleventh,  and  twelfth  exceptions.) 
The  Jury  responded  to  the  first  Issue, 
"Yes."  The  plaintiff  moved  for  judg- 
ment, notwithstanding  the  verdict,  on 
ground  that  judgment  having  been  taken 
against  all  other  defendants,  except  Flora 
Wicker,  at  October  term,  1889.  and  it  ap- 
pearing from  the  pleadings  that  she  bad 
conveyed  the  lot  in  fee-elmple  to  W.  N. 

Jones  and  J.  M.  Broughton  on  the 

day  of ,  1889,  and  before  this  actioD 

was  commenced,  she  had  no  Interest  in 
the  controversy,  and  the  issue  should  not 
have  been  submitted  to  the  jury.  Motion 
denied,  and  plaintiffexceptf>d.  (Thirteenth 
exception.)  Judgrment  for  defendant. 
Plaintiff  appeals.  The  judgment  rendered 
against  the  defendants  Broughton  and 
Jones  at  October  term.  1889,  was,  upon 
motion  of  counsel  for  Flora  Wicker,  va- 
cated and  annulled.  There  was  a  verdict 
and  Judgment  thereon  for  the  defendants, 
and  plaintiff  appealed. 

T.  P.  Devereui  and  Batcbalor  *  Derer- 
eux,  for  appellants.  J.  N.  Holding,  for 
appellees. 

Davis,  J.,  (after  stating  the  tkcts  as 
above.)  The  first  and  second  exceptions 
relate  to  the  testimony  elicited  upon  cross- 
examination,  in  regard  to  the  conversa- 
tion of  Mr.  Montague  with  Mr.  Jones. 
His  honor  stated  tbat  it  was  only  admit- 
ted on  cross-examination  as  affecting  the 
credibility  or  accuracy  of  the  witness.  No 
citation  of  authority  is  needed  to  show 
that  it  was  competent  for  the  purpose 
stated.  Besides,  the  objection  does  not 
appear  to  have  been  taken  to  the  ques- 
tion, but  to  the  answer,  and  "it  Is  not  ad- 
missible for  counsel  to  be  quiet,  and  allow 
the  evidence  to  come  out  and  take  advan- 
tage of  it  if  favorable,  and,  if  not,  ask  that 
It  be  stricken  out  and  not  considered." 
Wiggins  V.  Outhrle,  101  N.  C.  661.  7  S.  E. 
Rep.  761 ,  and  cases  cited ;  1  Greenl.  Ev.  §} 
453-461.  The  exceptions  cannot  be  sus- 
tained. 

The  third  and  fourth  exceptions  relate 
to  the  testimony  of  D.  H.  Crawford.  His 
honor  told  the  jury  as  to  this  testimony 
that  Mr.  Crawford's  assent  to  the  transfer 
of  the  notes  was  hot  necessary,  as  he  had 
parted  with  his  interest  In  the  property, 
and  the  testimony  objected  to  in  the 
third  exception,  even  if  Incompetent,  and 
if  the  objection  hod  been  taken  in  time, 
was  cured  by  this  charge.  Bridgers  v. 
Dill,  97  N.  C.  222, 1  S.  E.  Rep.  767. 

As  to  the  fourth  exception :  There  was 
evidence  tending  to  show  that,  prior  to 
the  alleged  indorsement  to  the  plaintiff, 
one  W.  N.  Andrews  bad  agreed  to  buy 
from  Crawford  (the  witness)  and  bis  wife 
for  the  defendant  Flora  Wicker  the  prop- 
erty embraced  in  the  mortgages,  and  pay 
off  and  discharge  the  mortgage  debt.  The 
defendant  Broughton  bad  testified  in  sub- 
stance that  the  plaintiff  Blake  told  him 
that  he  (plaintiff)  had  paid  off  the  mort- 
gages at  the  request  of  said  Andrews,  and 
that  he  still  owed  Andrews  on  the  proper- 
ty purchased  of  him.  That, sometime  c^ 
er  tbat,  Andrews  came  to  blm  and  told  him 
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he  wanted  9300.  He  replied,  "  I  don't  owe 
rou  tbat  much.  I  have  paid  off  the  mort- 
lirat^ea  as  you  requested. "  Tbat  Andrews 
replied  he  must  have  $300.  To  let  him 
have  It,  and  be  would  make  It  all  right  with 
bim.  That  he  let  him  have  $300,  and  told 
hini  that  he  (Andrews)  would  owe  blm  a 
balance,  and  be  could  not  rancel  those 
mortgages.  Tbat  Andrews  dleu  still  ow- 
ing  hlui  a  balance,  and  that  was  how  he 
came  in  possession  ot  the  mortgages,  and 
did  not  cancel  them.  The  plaintiff  Blake 
t<>.stifled,  in  substance,  tbat  he  never  told 
Brougbton  that  be  had  paid  off  tha  mort- 
gages, but  he  told  him  be  hud  given  An- 
drews the  money  to  pay  them  off.  He  says : 
"I  never  spoke  to  Montague.  I  owed  An- 
drews some  $600  or  $600  at  the  time  I  let 
him  have  $367.03  to  take  up  the  mort- 
gages. He  went  off,  and  returned  with 
these  papers  [notes  and  mortgages]  in- 
dorsed to  me.  1  understood  he  was  going 
to  pay  the  money,  and  give  me  credit  for 
the  money.  He  did  not  do  that,  but  bad 
the  mortgages  transferred  to  me,  and  held 
me  for  the  $500  or  $800,  and  I  paid  It  after- 
wards, and  the  notes  secnred  by  the  mort- 
gages have  never  been  paid."  Andrews, 
with  whom  this  conversation  was  bad,  is 
dead,  but  the  evidence  was  admitted 
without  objection.  Montagae,  the  as- 
signee of  one  of  the  notes  and  payee  of  the 
other,  had  testified  for  the  plaintiff  that 
be  had  no  recollection  about  the  matter 
** except  tbat  Andrews  settled,"  and,  upon 
cross-examination,  to  wbat  occurred  be- 
tweenhim  and  thedefendant  Jones.  There 
was  a  conflict  between  the  testimony  of 
the  defendant  Brooghton  and  the  plaintltl 
Blake  in  regard  to  the  satisfaction  of  the 
mortgages.  The  witness  Crawford  was 
the  obligor  and  mortgagor  interested  in 
baying  the  notes  paid  before  he  executed 
ttie  deed,  free  from  incumbrance,  to  the 
defendant  Wicker;  and  what  Montague, 
the  mortgagee  and  assignee,  had  told  bim, 
taken  in  connection  with  the  evidence  in 
regard  to  the  agreement  with  Andrews  to 
discharge  the  mortgage,  made  his  testi- 
mony competent  as  corroborating,  if  not 
independent,  evidence.  At  all  events,  tne 
objection  was  to  the  answer,  and  not  to 
the  question,  and  came  too  late,  and  there 
was  no  motion  to  withdraw  it  from  the 
Jury.  McRaev.  Malloy.»3  N.  C.  154;  Me- 
roney  v.  Avery,  64  N.  C.  812;  Wiggins  v. 
Guthrie,  supra. 

The  fifth  exception  was  to  the  admission 
ot  the  deed  from  Andrews  and  others  to 
tbe  plaintiff  Blake.  This  was  the  deed 
for  the  property  for  which  Blake  him- 
self testified  that  he  was  to  pay  $1,750, 
from  tbe  proceeds  ot  which,  according  to 
the  testimony  for  the  defendants,  Blake 
was  to  pay,  and  did  pay  off  and  discharge 
the  incumbrance  upon  the  land  in  contro- 
versy, and  the  plaintiff  Blake  hiraseU  had 
testified  in  regard  to  the  deed  and  Its  con- 
tents, and  this  evidence  was  before  the 
Jury  without  objection ;  and  If  it  was  com- 
petent to  admit  its  contents,  which  was 
without  objection,  we  are  unable  to  see 
why  the  deed  Itself  was  not  competent. 
It  certainly  could  work  no  harm  to  tbe 
appellant,  for  be  had  produced  the  deed 
himself,  and  testified  in  regard  to  it,  and 
tbe  exception  was  properly  overruled. 


The  sixth,  seventh,  and  ^ghth  exceptions 
are  to  the  charge  of  his  honor.  He 
charged  the  Jury  tbat  "if  Blake  for  a  valu- 
able consideration  contracted  with  An- 
drews to  pay  the  mortgages  set  out  In 
the  complaint,  and  in  pursuance  of  said 
contract  paid  the  mortgages  and  had 
them  assigned  to  him,  such  assignment  of 
the  mortgages,  or  the  debts  therein  de- 
scribed, would  operate  as  a  discharge. " 
Tbe  appellant  relies  upon  the  fact  that  the 
mortgages  were  not  dlscharyed,  and  en- 
try of  satisfaction  made  upon  tbe  record 
In  tbe  office  of  the  register  nf  deeds,  as  pre- 
scribed by  the  Code,  §  1271.  There  was  ev- 
idence tending  to  show  that  the  mortgage 
debts  had  been  discharged,  and  if  so, 
though  the  mortgages  were  not  marked 
"satisfied"  on  the  register's  books,  they 
were  no  longer  operative.  After  their  sat- 
isfaction, thongh  not  so  marked  on  tbe 
record,  they  certainly  could  not  be  held  as 
a  security  for  money  loaned  or  advanced 
to  tbe  prejudice  of  a  purchaser  for  value 
from  tbe  mortgagor  or  his  assigns.  Hav- 
ing been  paid  off  and  discharged,  tbe  want 
ot  cancellation  could  not  have  the  effect 
to  revive  them  and  give  them  new  life  and 
vitality  to  defeat  such  a  purchaser. 
Walker  v.  Mebane.  90  N.  C.  259;  Ballard  v. 
Williams,  95  N.  C.  126,  and  the  cases  cited 
therrin.  This  disposes  of  the  sixth,  sev- 
enth, and  eighth  exceptions. 

The  ninth  exception  could  not  possibly 
harm  the  plaintUt,  as  it  was  manifestly  in 
his  favor. 

The  tenth,  eleventh,  and  twelfth  excep- 
tions are  but  repetitions,  and  bavealready 
been  disposed  of. 

Tbe  thirteenth  exception  is  to  tbe  refus- 
al of  bis  honor  to  give  Judgment  tor  the 
plaintiff  nou  obstante  veredicto.  By  ref- 
erence to  tbe  deed  from  the  defendant 
Wicker  to  her  co-defendants  Brougbton 
and  Jones,  it  will  be  seen  that  she  "cove- 
nants to  and  with  the  said  parties  ot  the 
second  part  (Brougbton  and  Jones)  and 
their  heirs  that  she  is  seised  of  said  prem* 
ises  in  fee,  and  has  a  right  to  convey  the 
same  in  fee-simple;  that  the  said  premises 
are  free  from  any  Incumbrance,  and  that 
she  will  warrant  and  defend  thetitle  made 
herein  against  all  lawful  claims. "  The  de- 
fendant Flora  Wicker,  having  been  made 
a  party  defendant  by  the  plaintiff,  and 
having  conveyed  the  land  to  her  co-de- 
fendants Brougbton  and  Jones  with  coTe- 
nants  ot  warranty,  bad  a  right  to  defend 
tbe  title  which  she  bad  so  conveyed,  and 
she  was  clearly  entitled  to  the  Judgment 
given.    There  is  no  error. 


PurrsK  et  al.  t.  Luo4a  et  a/. 

(Supreme  Court  qf  North  CaroVma.    Kov.  17, 
1890.) 

CoOTLiOTixo  Spsciai.  VsKDior  —  Bnmra  Asms. 
Wliere  a  special  verdict  is  tmintelllf^ible, 
InconaistCDt,  and  conflicting,  it  is  properlv  set 
aside,  as  no  proper  Judgment  can  be  rendered 
thereon. 

This  is  a  civil  action  to  recover  posses- 
sion of  a  certain  soda  and  mineral  appa- 
ratus, known  as  the  "Elfert  Machine," 
tried  before  Bynum,  J.,atSeptember  term, 
1889,  of  the  superior  court  of  New  Hanover 
county.    The  plaintiffs  alleged  title  to  the 
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machine,  under  a  contract  set  out  at 
length  with  the  complaint,  and  asked 
jndfnnent  for  the  poBflesaion  thereof,  or  for 
4330,  Its  value.  In  case  its  delivery  cannot 
be  had,  and  for  f250  damages.  The  de- 
fendants, answering,  admitted  the  posses- 
sion of  the  property  and  agreement,  under 
which  the  plalntilTs  claim  It,  bat  they  say, 
in  bar  of  the  plaintiffs'  right  to  recover, 
and  set  np  as  a  coanter-clalm,  that  the 
plaintiffs  entered  Into  a  new  contract  with 
them,  set  out  at  length  with  the  answer, 
by  which  they  agreed  to  ship  a  new  ap- 
paratus to  them,  and  take  back  the  old 
machine,  which  they  now  seek  to  recover 
4n  part  payment  tor  the  new,  and,  in  the 
mean  time,  permit  the  defendants  to  re- 
tain possession  of  the  old  apparatus. 
They  allege  a  breach  of  this  contract,  and 
ask  judgment  that  the  plaintiffs'  demand 
for  the  posaeMlun  of  the  property  be  de- 
nied, and  for  $600  damages  for  breach  of 
the  contract.  The  following  issues  were 
flobmitted  to  the  jary,  each  of  which  was 
answered,  as  inaicated :  "  (1)  Are  the  plain- 
tiffs entitled  to  the  recovery  of  the  posses- 
sion of  the  property  specified  In  the  com- 
plaint? Answer.  Yes.  (2)  Do  the  de- 
(endants  nnlawtnlly  detain  this  property? 
A.  Tee.  (8)  What  is  the  plaintiffs'  dam- 
age for  detention?  A.  One  hundred  dul- 
lars.  (4)  What  is  the  balance  due,  if  any, 
on  the  £lfert  machine?  A.  Seventy  dol- 
lars. (6)  Did  plaintittB,  since  the  institu- 
tion of  this  action,  agree  to  take  theEifert 
machine.  In  controversy.  In  part  payment 
of  a  new  machine,  and  to  allow  the  de- 
fendant Lncas  to  keep  the  old  machine  un- 
til the  new  machine  arrived?  A.  Yes.  (6) 
Did  plalntltfto  fall  to  perform  their  contract  ? 
A.  Yes.  (7)  What  damages,  if  any,  have 
defendants  sustained  by  reason  of  the 
breach  of  said  contract?  A.  Twenty  dol- 
lars." Upon  the  rendition  of  the  verdict 
the  plaintiffs  asked  for  the  following  Jndgi- 
ment:  "This  action  having  been  tried  be- 
lure  his  honor,  and  a  Jury  impaneled  to 
try  the  fssoes  raised  by  the  pleadings,  and 
the  Jury  having  found  that  the  plaintiffs 
are  the  owners  and  entitled  to  the  posses- 
sion of  the  personal  proiierty  described  in 
the  complaint,  that  the  defendants  unlaw- 
fully detained  the  same  from  the  plaintiffs, 
and  aSHCSsed  the  damages  to  plaintiffs  at 
$100.  and  the  said  Jury  having  also  found 
that  tbA  plalntilfs  made  the  contract  with 
defendants  set  op  In  the  answer  by  way  of 
counter-claim,  and  committed  a  breach  of 
the  same,  and  assessed  the  damages  of  de- 
fendants at  $a0,  it  is  now  adjudged  that 
the  plaintiffs  recover  of  the  ddendants  the 
possession  of  said  personal  property,  or 
$330  In  ease  delivery  of  said  property  can- 
not be  had,  and  also  $100  damages,  to- 
gether with  the  costs  of  this  action,  to  be 
taxed  by  the  clerk ;  and  it  is  further  ad- 
judged that  the  defendants  recover  of  the 
plaintlttH  the  sum  of  $20,  which  they  shall 
have  the  right  to  set  off  against  the  said 
judgment  for  damages  in  favor  of  the 
plaintiffs  and  against  sold  defendants  in 
this  action. "  The  conrt  refused  the  plain- 
tlfte'  prayer,  and  rendered  the  following 
Jndgment:  ''^Upon  the  verdict  the  plaintiffs 
demanded  judgment,  which  the  court  de- 
clined to  grant,  and  plaintiffs  excepted. 
Ddendants  moved  for  a  new  trial  on  the 


S-ound  of  error  by  Instructions  of  court 
otlon  overruled.  The  defendants  d^ 
manded  judgment,  which  the  court  de- 
clined to  grant,  and  defendants  excepted. 
Thereupon  the  court  ordered  that  the  ver- 
dict rendered  by  the  jury  be  set  aside,  from 
which  said  order  and  the  refusal  to  grant 
either  of  the  judgments  aforesaid,  both 
parties  appealed. " 

T.  W.  Str»nf;e  and  Iredell  Mearea,  for 
appellants.    J.  D.  Bett&aty,  for  appellees. 

Davis,  J.,  (after  atatlog  tbe  fnctB  bb 
above.)  The  jury  did  not  find  tbe  value 
of  the  personal  property  to  be  $820,  and 
there  is  no  aspect  in  which  the  verdict  can 
be  viewed  that  would  entitle  the  plaintiffs 
to  the  Judgment  asked,  or  to  any  judg- 
ment, for  it  is  unintelligible,  inconslBtent, 
and  conflicting,  and  was  properly  and  ez 
neeeaaitate  set  aside  by  his  honor  because 
no  proper  Judgment  could  be  rendered  up- 
on it.  Morrison  v.  Watson,  95  N.  C.  47ft. 
Section  412  of  the  Code  does  not  embrace 
all  the  grounds  upon  which  a  verdict  may 
be  set  aside  and  a  new  trial  ordered. 
Thomas  v.  Myers,  87  N.  C.  31,  and  cases 
cited.  We  suggest  that,  upon  a  new  trial. 
Issues  may  be  eliminated  from  tbe  com- 

ftlalnt,  and  answer  less  calculated  to  con- 
use  the  jury.    The  appeal  must  be  dis- 
missed. 


State  ▼.  FunoNO. 

(Supreme  Court  <tf  North  Oarolina.    Oct  20i 
1890.) 

BCBOLABT— EnTSBINO — JuSOmMT. 

1.  At  a  trial  for  biirglarr  wben  the  evidenoe 
was  that  defendant  entered  through  an  open  win- 
dow, the  blioda  of  which  were  fastened  with  • 
"catch"  on  the  Inalde,  and  that  the  door  of  the 
kitchen,  whiob  he  entered,  was  bolted,  there  waa 
no  error  in  a  charge  that  to  constitute  a  breaUng 
either  the  window-blind  or  the  ontaide  door  (3 
the  kitdien  must  have  been  fastened,  and  that  to 
constitute  a  fastening  it  was  not  necessary  that 
the  Inmates  of  the  house  should  have  resorted  to 
locks  and  bolts,  if  the  doors  or  windows  were  held 
in  position  by  their  weight,  and  thus  relied  on  as 
seourity. 

a.  Under  Acts  N.  O.  1889,  e.  484,  an  Indlot- 
ment  for  burglary,  whioh  fails  to  allege  that  tiie 
dwelling-house  was  in  the  actual  oocmpation  of 
ai^  one  at  the  time  of  the  commission  of  the 
crime.  Is  good  only  as  an  Indictment  for  burglary 
in  the  second  degree. 

8.  At  a  trial  for  burglary  in  the  first  degree,  a 
conviction  may  be  had  for  burglary  in  the  second 
degree. 

4.  A  motion  to  arrest  the  judgment  because 
the  indictment  failed  to  charge  that  the  oSense 
was  oommittea  since  Act  N.  C 
Ing  tbe  punishment  for  bur 


was  oommittea  since  Act  N.  C.  1889,  c.  484,  cbang- 
lug  tbe  punishment  for  burglary,  was  proper^ 
denied  where  the  charge  and  proof  were  both  of 


an  offense  committed  since  the  act  of  1889. 

Appeal  frouf  superior  court,  Pitt  coun- 
ty; WoMACK,  Judge. 

Defendant,  James  Fleming,  appeals  from 
a  conviction  of  burglary  in  the  second  de- 
gree. The  indictmentcharged  that,  abont 
11  o'clock  on  the  night  of,  etc.,  the  dwell- 
lug-house  of  Matthew  James,  feloniously, 
burglariously,  did  break,  etc.,  with  Intent 
to  steal,  etc.  The  daughter  of  the  prose- 
cutor testified  that,  on  the  night  stated 
in  tbe  indictment,  some  one  opened  tbe 
blinds  of  a  window  (tbe  window  being  up) 
and  got  Into  the  house.    The  blinds  were 
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fastened  with  a  "catcb"  on  tbe  ineide,  but 
tbe  witDeea  conld  not  state  positively 
wbetber  she  fastened  them  or  not  when  she 
closed  them  that  night.  Tbe  person  who 
entered  tbrougb  the  window  escaped  by 
passing  oat  by  tbe  same  window,  and  then 
the  witness  beard  someone  walking  about 
tbe  kitchen,  (which  Is  under  the  same  roof 
with  tbe  room  entered,)  the  outside  door 
of  which  she  fastened  by  bolting.  Tbera 
was  evidence  that  several  articles  were 
missed  upon  examination  of  tbe  apart- 
ments tbe  next  morning,  and  also  that  the 
defendant  was  tbe  party  who  entered  the 
taoase,  as  charged.  The  court  instructed 
tbe  jury  that  to  constitute  a  breaking  in 
this  case  either  tbe  window-blind  must 
have  been  fastened  or  the  outside  door  to 
tbe  kitchen  must  have  been  fastened.  To 
constitnte  a  fastening  it  was  not  neces- 
sary that  the  inmates  of  the  house  should 
have  resorted  to  locks  and  bolts;  if  doors 
or  windows  (after  being  shut  as  described 
by  tbe  witness)  are  held  in  their  position 
by  tbeir  own  weight,  and  thus  relied  on 
as  a  security  against  intrusion,  it  is  suffl- 
eient.  Bat  it  would  not  be  a  breaking  if 
tbey  were  ajar,  and  the  prisoner  simply  in- 
creased tbesise  of  tbeopeningand  entered. 
Tbe  jary  must  be  fully  satisfied  from  tbe 
evidence  that  either  tbe  window  blind  or 
door  was  so  abut,  fastened,  and  relied  on 
as  a  security  against  tatru8iou,attbe  time 
of  tbe  entry ;  for  burglary  cannot  be  com- 
mitted by  entering  through  an  open  door 
or  window.  Tbe  court  also  told  the  jury 
that  upon  thelndictment  tbe  prisoner  could 
not  be  found  guilty  ol  burglary  in  tbe  first 
degree,  but  they  could  render  either  of  tbe 
following  verdicts:  Guilty  of  burglary  in 
tbe  second  degree ;  guilty  of  larceny ;  or 
not  guilty.  There  was  a  verdict  of  guilty 
in  tbe  second  degree.  Prisoner  excepted. 
There  was  a  motion  in  arrest  of  judgment 
in  that  tbe  bill  fails  to  charge  the  particu- 
lar facts  constituting  burglary  In  either  of 
tbe  two  degrees,  as  created  and  defined  by 
tbe  act  of  1889.  Motion  overruled.  Judg- 
ment and  appeal. 

NixoD  &  Galloway,  for  appellant.  Tbe 
Attorney  General,  for  the  State. 

CI.ARK,  J.  Tbe  charge  of  the  court  as  to 
what  would  be  a  sufilclent**  breaking  "is 
fully  sustained  by  the  precedents.  It  a 
door  or  window  is  firmly  closed,  it  is  not 
necessary  that  it  should  be  bolted  or 
barred.  Statev.Boon.13Ired.244;  Wbart. 
Crim.  Law,  §§  758,  767,  and  cases  cited. 
Take  tbe  case  of  raising  a  window  notfast- 
ened,  although  there  was  a  hasp  which 
could  have  been  fastened,  (Rex  v.  Hyams, 
7  Car.  &  P.  441,  and  State  v.  Carpenter,  1 
Houst.Crim.  Cas.  867;)  or  where  tbe  pris- 
oner entered  by  raising  or  pulling  down 
tbe  sash  kept  In  its  place  merely  by  a  pulley 
weight,  (Rex  v.  Haines, Russ.  &  R.  451 ;)  or 
bv  pushing  open  a  closed  door,  not  latched, 
(State  V.  Keid,20  Iowa,413;)  or  closed,  but 
not  locked,  (Hild  v.  State,  67  Ala.  89;)  or 
firmly  closed,  though  there  was  no  fasten- 
ing of  any  kind  on  the  door,  (Finch  v.  Com., 
14  Grat.  643;)  or  (Reg.  v.  Bird,  9  Car.  &  P. 
44)  where  the  glass  of  a  window  had  been 
cut,  hut  every  portion  of  the  glass  re- 
mained in  its  place  until  tbe  prisoner 
fiusbed  it  in  and  so  entered;  or  where  a 


window  was  on  hinges  with  nails  behind 
it  as  wedges,  but  which  nevertheless 
would  open  by  pushing,  and  wa*  so 
opened  by  the  prisoner, — In  all  of  which 
cases  the  **  breaking  "  was  held  to  be  suffi- 
cient. If  the  entrance  was  either  by  pull- 
injr  open  the  blinds  which  bad  been  shut, 
whether  fastened  or  not,  or  through  tbe 
door  which  had  been  bolted,  the  above  de- 
cisions apply.  The  indictment  charged 
tbe  offense  as  in  the  old  form,  without  al- 
leging that  tbe  dwelling-bouse  was  in  the 
actual  occupation  of  any  one  atthe  time 
of  tbe  commission  of  tbe  crime.  This  was 
not  required  at  common  law,  nor  under 
Code,  §  995,  but  now  under  the  provisions 
of  chapter  434,  Acts  1889.  the  omission  of 
that  averment  makes  thelndictment  good 
only  as  an  Indictment  tor  burglary  in  the 
second  degree,  and  for  that  offense  tbe  de- 
fendant was  convicted.  To  constitute  a 
sufficient  indictment  tor  borglary  In  the 
second  degree,  it  is  not  required  to  use  tbe 
negative  averment  that  tbe  dwelling-bouse 
was  not  actually  occupied  at  the  time  of 
tbe  commission  of  the  crime.  Burglary 
being  sufficiently  charged,  as  at  common 
law,  tbe  omission  ol  tbe  additional  aver- 
ment of  actual  occupation  required  by  tbe 
Act  of  1889  to  constitute  the  capital  felony 
of  burglary  in  tbe  first  degree  leaves  simply 
the  indictment  good  for  the  other  degree  of 
burglary  In  which  that  averment  is  not  es- 
sential. It  is  not  necessary  In  an  indict- 
ment for  manslaughter  to  negative  the  al- 
legation of  malice  aforethought,  tboasb 
its  absence  Is  part  of  tbe  settled  definitiun 
of  the  offense. 

We  do  not  understand  tbe  provision  of 
tbe  statute,  that  on  an  indictment  for  burg- 
lary In  the  first  d^ree  tbe  Jury  can  re- 
turn a  verdict  of  burglary  in  tbe  second 
degree  if  they  deem  it  proper  so  to  do,  to 
make  such  verdict  independent  of  all  evi- 
dence. Tbe  Jury  are  sworn  to  find  the 
truth  of  tbe  charge,  and  the  statute  does 
not  give  them  a  discretion  against  tbe  ob- 
ligation of  their  oaths.  Its  meaning  is  to 
empower  the  jury  to  return  a  verdict  of 
guilty  of  burglary  In  the  second  degree 
npon  a  trial  for  burglary  in  the  first  de- 
gree, if  tbey  deem  it  proper  so  to  do  from 
the  evidence,  and  to  be  the  truth  of  tbe 
matter.  This  is  in  analogy  to  a  verdict 
of  manslaughter,  which  may  be  rendered 
on  an  indictment  for  murder.  It  thecoart 
had  erred  in  charging  that  tbe  defendant 
could  not  be  convicted  of  burglary  in  tbe 
first  degree,  we  do  not  see  bow  the  defend- 
ant could  except  thereto.  Tbecbarge  that 
the  jury,  it  satisfied  ot  tbe  larceny,  bat  not 
of  tbe  burglary,  conld  convict  of  tbe  lar- 
ceny was  correct.  State  v.  Orlsham,  1 
Ray  w.  (N.  C.)  13.  As,  however,  the  con- 
viction was  not  of  larceny,  but  of  tbe 
greater  offense,  the  defendant,  in  no  view 
ot  the  case,  was  prejudiced.  Indeed,  tbe 
court  might  have  told  them  further  that 
they  might  (it  evidence  Justified  it)  find 
the  defendant  guilty  of  breaking  into  a 
dwelling-house  not  burglariously  nnder 
Code,  9  096,  (an  offense  which  is  punish- 
able, to  same  extent  and  in  the  same  man- 
ner, as  larceny,)  but  there  was  no  request 
so  to  charge,  and  tbe  omission  Is  not  eI^- 
ror.  State  v.  Bailey.  100  N.  C.  628,  6  8.  E. 
Rep.  872;  McKiunon  v.  Morrison,  104  M.  C. 


Digitized  by 


Google 


X.  O.) 


BLACKWELL  «.  LYlTCHBUBG  &  D.  B.  CO. 


133 


354. 10  8.  E.  Bep.  518;  Taylor  v.  Plammer, 
105  N.  C.  Se,  11  8.  £.  Bep.  266. 

The  objection  taken  in  this  court  tbat 
the  judgment  should  be  arrested  because  It 
Is  not  charged  in  the  indictment  tbat  the 
oITenae  was  committed  since  the  act  of 
1889  is  disposed  of  hy  the  opinion  in  State 
T.  HaUord,  104  N.  C.  874.  lU  S.  £.  Bep.  524, 
in  which  a  similar  point  was  raised,  and 
In  wlilcb  Merrimon,  C.  J.,  points  out  the 
inapplicability  of  the  case  of  State  t.  Wise, 
66  N.  C.  120,  which  is  again  relied  on  in  the 
argument  in  this  case.  Since  here  the 
cliaige  and  proof  both  are  of  an  offense 
committed  subsequent  to  the  act  changing 
the  punishment.  State  t.  Wise  cannot  ap- 
ply. Were  this  not  true,  whenever  the  pun- 
iehment  of  any  offense  is  changed  by  stat- 
ute it  would  be  necessary  that  all  indict- 
mentM  theretor.for  all  time,  (until  the  pun- 
ishment is  again  changed,)  should  contain 
an  averment  negativing  the  commission 
of  the  offense  prior  to  the  passage  of  tlie 
act.  Such  cannot  be  required.  Should  the 
proof  in  any  case  show  that  in  fact  the 
crime  was  conrmitted  prior  to  the  amend- 
atory act,  in  the  absence  of  any  saving 
clause  therein,  the  principle  laid  down  in 
State  V.  Wise  would  apply. 

Pbb  Cubiam.    No  error. 


BLACKWELL  T.  LTNCBEnRG  &  D.  B.  Co. 
et  al. 

{Supreme  Court  cf  Vorth  CaroUna.    Nov.  7, 
1890.) 

Rbmovai.  or  Ciusxs — Citizcnbhip— Local  Fbw- 
imicB. 

1.  In  order  to  remove  a  cause  from  a  state  to 
«  federal  court  on  account  of  diverse  citizenship, 
it  must  appear,  from  the  petition  for  removal  or 
else-nhere  in  the  record,  that  the  parties  yrere 
citizens  of  different  states  when  the  action  was 
commenced,  as  well  as  when  the  application  for 
the  removal  was  made. 

8.  Under  Act  C!ong.  March  8,  1887,  an  appli- 
cation for  the  removal  of  a  cause  from  a  stato  to 
a  federal  court,  on  aocomit  of  prejudice  and  local 
inflnence,  must  be  made  to  the  tederal  and  not  to 
the  state  conrt.  t 

Appeal  from  superior  court,  Person 
county:  Aumfiei^d,  Judge. 

At  the  appearance  term,  after  the  plain- 
tiff had  Sled  his  complaint,  the  defendants 
filed  their  petition,  whereof  the  following 
is  a  copy:  "The  petition  of  E.S.Moor- 
man, C.  K.  Moorman,  and  M.  N.  Moorman 
respectfally  shows  that  they  are  members 
of  the  firm  of  E.  S.  Moorman  &  Co.,  de- 
fendants in  this  action,  and  ttiat  tbey  are 
non-residents  of  the  state,  and  residents  of 
Lynchburg,  in  the  state  of  Virginia,  and 
theamoDutsued  for  in  tliis action  is  fifteen 
thousand  dollars,  and  the  plaintiff  is  a 
resident  of  the  state  of  North  Caroima, 
and  M.  N.  Moorman  makes  this  affida- 
vit for  himself  and  his  said  co-defendants, 
partners  uf  E.  S.  Moorman  &  Co. ;  that  be 
has  reason  to  believe,  and  does  believe, 
tbat  from  local  influence  tbey  will  not  be 
able  to  obtain  Justice  in  the  state  courts, 
and  this  suit  can  be  wholly  determined  be- 
tween the  plaintiff  and  these  defeodants, 
and  avers  that  they  only  are  actually  in- 
terested in  this  controversy.  Wherelore, 
the  said  defendants  ask  that  this  suit  be 
removed  to  the  circuit  court  of  the  United 


States  next  to  be  held  for  the  western  dis- 
trict of  North  Carolina,  at  Oreensboro,  on 
the  second  Monday  of  October,  1890 ;  and 
they  have  filed  the  bond  required  by  law 
for  such  removal."  The  petition  was 
signed  by  the  parties  and  sworn.  There- 
upon the  court  made  an  order,  of  which 
the  following  is  a  copy:  "  Dpon  the  appli- 
cation made  by  the  defendants  £.  S.  Moor- 
man &  Co.  for  the  removal  of  this  cause 
into  the  circuit  court  of  the  United  States 
upon  the  grounds  stated,  the  said  motion 
is  refused. "  The  defendants  excepted,  and 
appealed  to  this  court,  assigning,  as 
grounds  of  their  exception,  "that,  under 
the  act  of  congress,  approved  March  3, 
188T,  they  were  entitled  to  such  removal, 
and  that.  In  fact,  at  the  time  the  motion 
was  made,  there  was  no  controversy  pend- 
ing, except  between  the  plaintiff  and  these 
defendants;  that,  having  complied  with 
the  act  of  congress  by  filing  the  affidavit 
and  bond  required,  these  defendants,  as  a 
matter  of  law,  had  a  right  to  such  remov- 
al." 

J.  W.  Graham,  for  appellant.  Jane 
Parker,  for  appellees. 

Merrimon,  C.  J.,  (after  atatlvfir  the  facta 
as  above.)  The  alleged  ground  of  the  ap- 
plication for  the  removal  of  this  action  in- 
to the  circuit  court  of  the  United  States, 
as  allowed  by  the  statute,  (25  U.  S.  St.  at 
Large,  c.  866,  §  1,)  Is  that  the  plaintiff  Is  a 
citizen  of  the  state,  and  the  defendants 
are  citizens  of  the  state  of  Virginia.  To 
give  the  circuit  court  jurisdiction  in  cases 
where  it  depends  upon  thecltlzenshipof  the 
parties,  as  In  this  case,  such  citizenship 
must  distinctly  appear  from  positive  aver- 
ments In  the  pleadings,  or  affirmatively, 
and  with  equal  clearness,  in  other  parts  of 
the  record,  and  to  have  existed  at  tbe  time 
the  action  began.  And  so,  where  cases 
are  removed  from  a  state  court,  such  citi- 
zenship must  likewise  clearly  appear  from 
the  petition  for  removal,  or  elsewhere  In 
tbe  record,  and  tbat  the  same  existed  at 
the  time  of  the  commencement  of  the  ac- 
tion, as  well  as  when  the  application  for 
removal  was  made.  Otherwise,  the  circuit 
court  could  not  have  jurisdiction,  and  the 
action  would  be  removed  to  the  state 
court,  there  to  be  disposed  of  according  to 
law.  This  is  clearly  settled  by  many  de- 
cisions of  the  supreme  court  of  the  United 
States,  and  tbey  are  authoritative.  Gibson 
V.  Bruce,  108  U.  S.  561,  2  Sup.  Ct.  Bep.  873; 
BallwayCo.  v.8wan,lllU.S.379,4Sup.Ct. 
Bep.  510;  Crehore  v.  Ball  way  Co.,  131  U.S. 
240,  9  Sup.  Ct.  Bep.  692;  Stevens  v.  Nichols, 
180  U.  S.  230,  9  Sup.  Ct.  Bep.  618 ;  Jackson 
V.  Allen,  132 -U.  S.  27,  10  Sup.  Ct.  Rep.  ». 
Tbe  diverse  citizenship  of  the  parties  at 
the  time  tbe  action  began  is  not  alleged  In 
the  petition,  nor  does  it  at  all  appear  in 
any  part  of  the  record.  It  is  essential  that 
it  should  so  appear.  Tbe  motion  was 
therefore  properly  denied. 

Tbe  allegation  in  the  petition  tbat  tbe 
defendants  "believe  that  from  local  preju- 
dice tbey  will  not  be  able  to  obtain  justice 
In  tbe  state  courts,"  etc.,  has  no  perti- 
nency or  force  in  this  application.  Appli- 
cations to  remove  actions  fur  that  cause 
should  be  made  in  the  appropriate  circuit 
court  of  tbe  United  States.    25  U.  S.  St.  at 
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liargK,  c.  866,  S  1-  There  is  no  error.  Let 
this  opinion  be  certified  to  the  superior 
eonrt  according  to  law.    It  is  so  ordered. 


Allen  v.  Roystbr  et  aJ, 

{Supreme  Court  of  North  CaroUna.   Not.  7, 
1890.) 

AmmmrRiroBa  —  Aonon  to  Coxni.  DnTKisv- 
TioN— AooocirriNO— CoiaassioRB. 

1.  Code  N.  C.  I ISIO,  proTides  that  actions  for 
legacies  and  distnbatlTe  shares  of  an  estate  may 
be  bronght  in  the  superior  court  after  the  lapse 
of  two  yeais  from  the  qnalification  of  the  admin- 
istrator, unless  the  aoministrstor  sliaU  sooner 
file  his  final  account.  Section  161S  gives  the 
court  the  power  to  order  final  or  partial  distribu- 
tion within  the  two  years,  when  there  shall  be  no 
necessity  for  retaining  ttie  fond,  ffeld,  that  a 
complaint  in  an  action  to  compel  finikl  distribu- 
tion need  not  allege  that  two  years  had  elapsed 
after  the  qoaliflcaUon  of  the  administrator,  and 
before  the  action  was  begun,  because  the  admin- 
istrator might  consent  to  aooonnt  fully  or  partial- 
ly before  saoh  lapse  of  time;  and,  if  there  ex- 
isted valid  reasons  why  he  should  not,  he  should 
set  them  up  as  a  defense. 

8.  Ciode  N.  C.  {  1890,  which  makes  it  the  dnt^ 
of  the  clerk  of  the  superior  court  to  audit  an  ad- 
ministrator's account,  and  to  indorse  Ills  approv- 
al thereon  if  it  be  found  satisfactory,  is  sabstan- 
tially  complied  with  by  an  examination  of  the 
account  by  the  deputy  clerk  in  the  clerk's  presence, 
and  by  his  direction,  and  the  indorsement  of  the 
clerk's  approval  thereon,  though  the  clerk  may  not 
have  scrutinized  the  several  items  of  the  account 
and  the  vouchers  as  thoroughly  as  he  should  have 
done. 

8.  Where  there  is  evidence  that  the  admin- 
tstrator  bought  property  belonging  to  the  estate 
at  less  than  its  reasonable  value,  and  that  he 
failed  to  account  for  rents  received  by  him,  the 
]ui7  should  be  instructed  that,  if  they  foand  this 
to  be  the  fact,  the  administrator  was  not  entitled 
to  counsel  fees  for  defending  the  aetion  to  com- 
pel final  distribution,  nor  to  commissions  on  such 
■ums  of  money  as  he  ought  Justly  to  have  aecouiife- 
ed  for,  but  did  not. 

Appeal  from  superior  conrt,  Oranvllle 
eounty ;  Womack,  Judge. 

This  action  is  bronght  by  tbe  plaintiff, 
sole  next  of  kin  of  tbe  intestate  of  tbe  de- 
fendant administrator,  upon  tbe  bond  of 
tbe  latter,  and  his  sureties  thereto.  The 
plalntill  alleges  that  the  defendant,  as  ad- 
ministrator, took  into  bis  possession  con- 
siderable personal  property  of  his  intes- 
tate; that  be  tailed  and  neglected  to  duly 
administer  tbe  same;  and  especially  failed 
and  refused  to  account  with,  and  pay  to 
her,  such  sums  of  money,  as  were  due  to 
her,  as  such  next  of  kin ;  whereby  he  com- 
mitted breaches  of  his  said  bond,  etc.  The 
defendant  denies  that  be  has  committed 
snch  alleged  breaches,  and  alleges  that  he 
has  duly  administered  and  closed  tbe  es- 
tate. The  plaintiff  on  the  trial  put  in  evi- 
dence the  inventory  of  the  defendant  ad- 
ministrator ol  the  property  that  went  In- 
to his  hands,  and  which  he  filed  in  the 
proper  office;  and  she  also  Introduced  evi- 
dence tending  to  show  that  he  had  not  in 
several  respects  duly  administered  tbe  es- 
tate, etc.  The  defendant  adroiuistrator 
then  offered  in  evidence  a  paper  writing, 

?inrportlng  to  be  his  "final  return  "and  set- 
lement  of  the  estate  in  bis  hands,  made 
before  tbe  clerk  of  the  superior  court.  The 
defendant  objected  to  the  admission  of  this 
paper  writing  as  evidence,  and  Introduced 
tbe  deputy -clerk,  who  testified  as  follows: 


"I  am  a  sworn  deputy  of  my  father,  wbo 
is  clerk  of  tbe  superior  court  of  this  coun- 
ty. We  held  these  respective  positions  on 
tbe  26th  day  of  January,  1889.  On  that 
day,  the  administrator,  accompanied  by 
his  attorney,  produced  tbeaccounts  before 
the  clerk  of  the  superior  court  In  bis  ofiSce. 
My  father  and  I  were  both  present.  Tbe 
attorney  aslted  something  about  tbe  pa- 
pers and  account.  My  father  said,  'Jusi 
turn  them  over  to  Robert,'  meaning  my- 
self. The  attoniey  asked  father  if  it  w  a» 
upon  his  approval  that  I  approved  the 
vouchers.  He  answered, 'Tes.'  We  all  sat 
down  to  a  table.  The  items  in  the  account 
were  called  off.  I  took  the  ronchers,  and 
wrote  on  each,  as  it  was  reacbed,tbe  word 
'Approved.'  I  examined  tbe  vouchers. 
The  clerk  of  the  superior  court  was  pres- 
ent, and  all  was  done  In  hlH  hearing.  He 
did  not  pass  upon  the  separate  vouchers, 
but  approved  my  work.  Tbe  signature  to 
the  general  approval  which  appears  on  the 
account  is  in  his  handwriting.  He  signed 
It  when  We  had  concluded  our  work.  Up- 
on the  conclusion  of  our  work,  I  filed  tbe 
account  in  the  office,  and  turned  tbe  vouch- 
ers over  to  the  administrator,  who  carried 
them  away  with  blm. "  The  court  found 
the  facts  thus  stated  to  bo  true,  and  ad- 
mitted the  paper  writing  in  evidence,  and 
the  plaintiff  excepted.  The  defendant  in- 
troduced two  gentlemen  otthe  bar  to  prove 
what  would  be  reasonable  coropensation 
to  his  counsel  for  managing  his  defense  in 
this  action.  The  plaintiff  objected.  The 
court  admitted  the  evidence.and  the  plain- 
tiff excepted.  The  court,  among  other 
things,  instructed  tbe  jury  that  If,  under 
ltd  Instructions,  "  tfaey  should  find  that  the 
administrator  should  be  charged  with  a 
greater  sum  for  rents  than  that  returned 
in  his  account  and  inventories,  or  that  the 
horse  [mentioned]  was  purchased  for  him- 
self, and  was  worth  more  than  fSl,  they 
might  give  the  admlnlstratorcommlssions 
on  such  additional  sums.ndt  to  exceed  five 
per  cent."  Tbe  plaintiff  excepted.  Tbe 
conrt  further  Instructed  the  jury  "that 
they  might  allbw  tbe  administrator  rea- 
sonablecounsel  feesin  defending  the  action, 
and  on  this  point  they  would  consider  the 
testimony"  of  the  lawyers  introduced  a» 
wituRSBes  as  to  that'subject.  The  plaintlB 
excepted.  In  this  court,  the  counsel  of  the 
defendant  moved  to  dismiss  the  action  up- 
on tbe  grounds  that  thecomplaintdid  not 
state  facts  sufflcieut  to  constitute  a  cause 
of  action,  "in  that  it  fails  to  allege  that 
there  Is  no  necessity  for  retaining  the 
funds"  until  two  years  next  after  the 
qualification  of  the  administrator,  (Code, 
1512;)  thatthe  action  was  bronght  within 
two  years  next  after  such  qualification; 
and  that  themotion  was  made  In  the  court 
below  before  the  defendantsansn^ered,  and 
was  denied  them,  and  tbe  defendants  ex- 
cepted. There  was  a  verdict  and  judgment 
for  the  defendants,  and  the  plaintiff  ap- 
pealed to  this  court.  Code  N.  C.  §  1399, 
makes  it  the  duty  of  tbe  clerk  of  the  supe- 
rior court  to  carefully  revise  and  audit  an 
administrator's  account;  arid,  "if  he  ap- 
prove tbe  same,  he  must  Indorse  bis  ap- 
proval thereon,  which  shall  be  deemed 
prima  /hc/eevidence  of  correctness. "  Code 
N.  C.  S  lolO,  provides  that  legacies  and  dis-^ 
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tribatlTe  shares  maybe  recovered  from  an 
administrator  by  petition  In  the  superior 
eonrt  at  any  time  after  the  lapse  of  two 
years  from  hisqnaliflcation.anless  be  shall 
sooner  file  his  account  for  settlement.  Sec- 
tion 1512Kive8  thesnperior  court  tfaepower 
to  order  final  orpartial  distribution  with- 
in the  two  years,  when  there  shall  be  no 
necessity  tor  retaining  the  fund. 

L.  C.  Edwards  and  J.  B.  Batebelor,  for 
appellant.  Qrabam  Jt  Wiatton,  for  ap- 
pellees. 

Mbrrdion,  C  J.,  (atteratatingtbetketa.) 
The  dtfradants  can  hare  no  benefltof  their 
exception  to  the  refusal  of  the  court  below 
to  grant  their  motion  to  dismiss  the  ac- 
tion, if  the  motion  had  merit,  because  they 
did  not  appeal.  The  motion  here  to  dis- 
miss the  action  Is  without  merit.  The 
complaint  alleges  a  cause  of  action.  It 
need  not  necessarily  allege  that  two  years 
had  elapsed  next  after  the  udminlBtrator 
qnallfled  as  such,  and  before  the  action  be- 
gan, because  tbe  administrator  might  con- 
sent to  account  fully  or  partially  with  the 
next  of  kin  before  such  lapse  of  time,  and 
if  there  existed  valid  reasons  why  be 
should  not,  be  should  set  these  up  as  mat- 
ters of  defense  in  a  proper  way.  It  might 
turn  out  that  the  court  would  require  the 
administrator  to  account  wich  tbe  distrib- 
utee in  some  measure,  and  stay  the  action 
as  to  the  final  account  at  the  end  of  two 
years.  Clements  v.  Rogera,  91  N.C.  6S,  and 
the  cases  there  cited ;  Godwin  t.  Watford, 
11  8.  £.  Rep.  1051,  (decided  at  this  term.) 
Moreover,  the  defendant  alleges  that  he 
has  duly  and  fully  administered  the  estate, 
and  thus.  In  effect,  admits  that  there  is 
uo  substantial  reason  why  he  shall  not  be 
called  to  a  final  account  with  the  next  of 
kin  by  this  action.  The  motion  to  dismiss 
tbe  action  must  therefore  he  denied. 

As  to  the  first  exception,  we  are  of  opin- 
ion tbat  if  it  be  granted  that  the  clerk 
should  have  examined  and  approved  the 
account  filed  by  the  defendant  administra- 
tor, and  which  was  read  in  evidence  on 
tbe  trial,  the  plaintiff  objecting,  be  did  so 
in  effect.  He  was  present,  gave  directions, 
saw  what  was  done,  heard  what  was  said 
when  and  while  the  account  was  being 
examined  in  his  presence,  and  he  Indorsed 
his  approval  thereon.  The  deputy-clerk 
was  simply  acting  as  his  servant,  and  aid- 
ed him  in  the  examination  of  tbe  account. 
The  clerk  clearly  intended  to,  and  did,  ex- 
ercise his  aotbority,  although  he  may  not 
have  been  as  dreumdpect  as  he  should 
have  been,  and  did  not  scrutinise  the  sev- 
eral matters  and  Items  embraced  by  the 
account  and  the  vonchere  as  thoroughly 
as  be  should  have  done.  Tbe  statute 
(<3ode,  S 13M)  makes  such  sworn  account 
thus  examined,  Indorsed,  and  filed  in  the 
office  of  the  clerk  of  the  court  prima  fkel« 
evidence  of  its  correctness.  But  it  was 
not  conclusive  against  the  plaintiS,  nor 
would  it  be  against  creditora,  or  any  per- 
son interested  adversely.  It  simply  shift- 
ed tbe  burden  of  proof,  as  to  tbe  corrects- 
ness  of  what  It  contained,  to  him  who  al- 
lied tbe  contrary.  Grant  v.  Hughes,  94 
N.  C.  281 :  Grant  v.  Reese,  Id.  720.  Tbe 
court,  therefore,  properly  admitted  the  ac- 
count in  evidence,  not  as  at  all  conclusive. 


but  sublect  to  the  plaintiff's  right  to  con- 
tradict it  by  any  proper  evidence. 

Tbe  other  exceptions  may  be  disposed  of 
together.  The  defendant  administrator 
was  certainly  ratltled  to  be  allowed  a 
credit  for  reasonable  compensation  he 
may  have  paid  to  counsel  who  advised 
him  In  the  due  administration  of  tbe  es- 
tate, including  the  bringing  and  prosecu- 
tion of  necessary  actions  brought  by  him, 
and  in  defending  such  as  were  brought 
against  him,  including  tbat  for  a  final  set- 
tlement of  the  estate.  But  an  adminis- 
trator should  not  be  allowed  credit  for 
tees  paid  to  counsel  In  the  defense  of  an 
action  to  compel  him  to  a  final  account 
with  the  next  of  kin,  when  he  unreasona- 
bly, willfully,  and  through  dishonest  and 
fraudulent  motives  refused  to  account  to 
tbeni.    This  Is  so,  because  in  such  case  tbe 

fiurpose  is  not  to  promote  and  secure  the 
ost  administration,  final  settlement,  and 
distribution  of  the  estate,  but  to  promote 
the  selflsh  and  sinister  purposes  nl  the 
administrator  personally.  His  purpose  is 
not  to  promote  but  to  defeat  the  right  of 
those  justly  entitled  to  have  tlie  estate. 
The  case  settled  on  appeal  states  that 
"there  was  evidence  tending  to  show  tbat 
the  bone  [sold  by  him]  was  purebased  for 
the  administrator,  and  he  was  worth  at 
the  time  of  the  sale  a  larger  sum  than  tbe 
sum  returned  by  the  administrator;  and 
that  the  rents  received,  or  that  should 
have  been  received,  by  the  administrator 
were  ofgreatcrvaluethanf40,  [theamount 
he  accounted  for.]  There  was  also  evi- 
dence tending  to  controvert  thene  facts. " 
Such  being  the  evidence,  and  It  so  confiict- 
ing,  the  court  should  have  further  in- 
structed the  Jury  that  the  defendant  could 
not  be  allowed  fees  paid  by  him  to  coun- 
sel for  defending  tbls  action,  if  he  sought 
to  cheat  aud  defraud  the  estate  and  the 
plaintiff  by  buying  the  horse  himself  for 
less  than  his  reasonable  value,  and  by  dis- 
honestly falling  and  refusing  to  account 
for  therents  recdved  by  him;  and, further, 
that  he  would  not  In  such  case  be  entitled 
at  all  to  commissions  for  such  sums  of 
money  as  he  ought  Justly  to  have  ac- 
counted for,  but  did  not.  An  executor  or 
administrator  is  not  entitled  to  commis- 
sions If  he  fails  to  discharge  his  duties 
faithfully  and  honestly.  Grant  v.  Reese, 
supra,  and  the  cases  there  cited  at  pages 
781  and  782.  Of  course,  it  would  be  other- 
wise in  this  case  if  the  defendant  adminis- 
tered the  estate  in  his  hands  faithfully  and 
Justly,  and  there  was  evidence  tending  to 
show  that  be  did,  as  well  as  the  contrary. 
The  evidence  of  the  witnessps  introduced 
to  prove  what  was  reasonable  compensa- 
tion to  the  counsel  of  defendant  for  his 
services  in  this  action  was  competent  to 
be  submitted  to  tbe  Jury,  in  the  view  that 
the  defendant  made  defense  in  good  faith, 
with  a  view  to  a  Jnst  final  account  and 
distribution  of  tbe  estate.  We  may  add 
that,  in  allowing  credit  to  the  defendant 
on  such  account,  regard  should  be  had  to 
compensation  paid  to  counsel  inthecourae 
of  the  administration,  because  the  defend- 
ant should  be  allowed  credit  for  reasona- 
ble counsel  fees  paid  about  the  whole  ad- 
ministration. He  cannot  ordinarily  be  al- 
lowed to  pay  counsel  fees  tor  particular 
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Bervicea,  when  he  should  have  counsel  gen- 
erally as  administrator.  He  must  observe 
a  Inst  and  reasonable  economy.  There  is, 
therefore,  error.  The  pialntiS  Is  entitled 
to  a  new  trial,  and  we  so  adjudge.  To 
that  end,  let  this  opinion  be  certified  to 
the  superior  court.    It  is  so  ordered. 


Ex  parte  Walker  et  al. 

(Supreme  Cottrt  of  Norfh  Carolina.    Nor.  17, 
1890.) 

Owxi.TT  or  FABTrrioK — LutrrATioMS — Disohabob 
IK  Bahibuptct. 

1.  The  statate  of  limitations  does  not  run 
against  a  charge  on  land  for  owelty  of  partition, 
as  the  title  to  the  land  so  charts  does  not  vest 
completely  in  him  to  whom  the  some  was  allotted 
imtil  the  charge  is  paid,  and  till  then  the  parti- 
tion is  not  complete. 

2.  Bev.  Code  N.  C.  o.  6S,  {  18,  which  declares 
that  lodgments  or  decrees  shall  he  presumed  to 
be  paid  or  satisfied  "within  10  years  after  tie 
right  of  action  on  the  same  accmed,"  does  not 
raise  a  conclosive  presumption  of  payment;  and 
the  presumption  of  payment  of  the  owelty  of 
ptuiiuon  arising  from  the  fact  that  more  than  10 
years  have  elapoed  since  the  partition  decree  waa 
rendered  may  he  orercome  by  evidence  to  the 
contra^. 

3.  The  owelty  of  partition  authorized  to  bo 
awarded  hy  oommissioners  in  partition  poroceed- 
ings  by  Code  N.  a  §$  18M,  1896,  is  a  legal  charge 
on  the  land,  not  created  by  the  contract  of  the 
parties,  but  by  law,  and  is  not  provable  In  bank- 
ruptcy against  the  assets  of  the  person  to  whom 
the  land  so  charged  was  allotted,  nor  Is  it  eKtin- 
guished  by  his  discharge  in  bankruptcy. 

Appeal  from  superior  court,  Robeson 
county. 

It  appears  that  In  1867,  at  the  May  term 
of  the  late  court  of  pleas  and  quarter  ses- 
slona.  In  and  for  the  county  of  Robeson, 
an  ex  parte  petition  was  filed  in  that  court 
by  John  Walker  and  others  to  obtain  par- 
tition of  the  land  In  the  petition  specified, 
among  the  petitioners,  according  to  their 
respective  rights.  Partition  of  the  land 
was  made,  and  such  proceedings  were  had 
in  the  matter  as  that  a  final  Jndginent 
was  rendered,  confirming  the  report  of  the 
commissioners  appointed  to  make  parti- 
tion of  the  land  filed  in  the  case.  By  the 
report  and  judgment  thereupon  lot  No.  5  of 
the  division  was  allotted  to  A.  M.  Cobb 
and  his  wife.  Flora  C,  in  severalty;  and 
lot  No.  3  thereof  was  allotted  In  s«fveralty 
to  John  Walker,  and  this  lot  of  land,  a 
morevaluable  dividend,  was  charged  with 
the  sum  of  f 236  in  favor  of  and  to  be  paid 
to  the  less  valuable  dividend  No.  5,  above 
mentioned;  and  it  also  appears  that  such 
sum  of  money  so  charged  has  not  been 
paid.  At  the  fall  term,  1890,  of  the  superi- 
or court  of  the  county  above  named,  the 
Bald  Cobb  and  wife  moved  for  the  writ 
of  venditioni  exponas,  the  purpose  being 
to  sell  the  said  lot  No.  3  to  pay  the  sum  of 
money  so  charged  upon  it.  It  further  ap- 
pears that  after  such  partition  was  made 
the  said  John  Walker,  to  whom  the  said  lot 
No.  8  was  allotted,  was  duly  adjudged  a 
bankrupt  In  the  district  court  of  the 
United  States  in  and  for  the  district  of 
Cape  Fear,  In  North  Carolina,  and  that 
regularly  he  obtained  a  discharge  in  bank- 
ruptcy, dated  the  14th  of  October,  1871,  as 
allowed  by   the  bankrupt  laws   ol  the 


United  States  then  in  force.  Afterwards, 
in  1872,  the  said  John  Walker  died  intes- 
tate leaving  surviving  him  his  widow  and 
others,  his  children,  his  heirs  at  law,  who 
oppose  the  motion  mentioned  of  the  said 
Cobb  and  wife,  claiming  and  insisting  that 
the  said  charge  upon  the  lot  No.  3  was 
embraced  by  the  discharge  In  bankruptcy 
of  the  intestate;  that  more  than  10  years 
have  elapsed  since  the  said  charge  was 
created  and  began  to  be  efficient,  and  the 
right  of  the  appellees  is  therefore  barred 
by  the  statute  of  limitation  applicable, 
and  also  that,  more  than  10  years  having 
elapsed  since  the  said  charge  waa  created 
and  had  effect,  thestatute  applicable  raises 
the  presumption  that  the  same  has  been 
paid  and  discharged.  Upon  the  above 
state  of  facts  the  court  was  of  opinion  and 
adjudged  that  the  said  Cobb  and  wife  were 
entitled  to  the  writ  prayed  for  by  them, 
and  ordered  that  the  same  be  Issued.  The 
heirs  at  law  of  the  said  John  Walker,  ap- 
pearing and  opposing  the  motion  for  the 
writ,  excepted  to  the  decision  and  order 
of  the  court,  and  appealed. 

WilUam  Black,  for  appellants.  T.  A. 
MeSeUl,  for  appellees. 

Mbbuihon,  C.  J.,  {after atnting  the  ISicfet 
as  above.)  It  Is  not  questluned  that  such 
title  to  the  laud  designated  as-Lot  No. 3,' 
as  John  Walker,  the  bankrupt,  had,  paaned 
to  the  assignee  In  bankruptcy.  But  how 
such  title  In  the  latter  passed  from  him  to 
Walker  does  not  appear.  It  may  be  that 
he  purchased  the  same  from  the  purchaser 
at  the  sale  thereof  by  the  assignee.  It, 
however,  appears  from  the  allegations  of 
the  appellee  that  Walker  owned  the  land 
in  some  sense  at  the  time  of  his  death; 
that  it  descended  to  the  appellants,  bis 
heirs  at  law,  and  they  are  now  in  posses- 
sion thereof,  and  resist  the  appellees' mo- 
tion. 

The  decree  of  partition  which  created  the 
charge  In  question  was  entered  in  1867, 
and  might,  so  far  as  appears,  have  been 
enforced  at  any  time  thereafter.  Hence,  if 
the  charge  foe  treated  as  one  that  could  be 
affected  at  all  by  the  lapse  of  time,  it  waa 
not  subject  to  the  present  or  any  former 
statute  of  limitation.  The  present  stat- 
ute does  not  apply  to  cases  where  the 
right  of  action  accrued  before  the  24th  day 
of  August,  1868.  The  statutes  prevaflint; 
before  that  time  apply  in  such  and  appro- 
priate cases.  Code,  §  136.  There  was  no 
such  statute  of  limitation  that  conid  bar 
the  appellees'  right.  Sutton  v.  Edwards, 
5  Ired.  Eq.  425;  Rnfiln  v.  Cox,  71  N.  C.  253; 
Dobbin  V.  Rex,  106  N.  C.  444, 11  8.  E.  Rep. 
260. 

If  it  be  granted  that  the  statate,  (Rev. 
Code,  c.  65,  §  18,)  which  declares  that 
judgments,  decrees,  contracts,  and  ag^ree- 
ments  shall  be  presumed  to  be  paid  or  sat- 
isfied "  within  ten  years  after  the  right  i»r 
action  on  the  same  accrued,"  could  apply- 
In  cases  like  the  present  one,  it  cannot  help 
the  appellants,  because  the  court  bwlow 
found  the  fairt  to  be  that  the  charge  upoa 
the  land  had  not  been  paid  or  satistied, 
and  thus  the  presumption  raised  by  the 
statute  was  rebutted.  The  presumption 
was  not  conclusive.  It  might  be  rebutted 
by  any  pertinent  proof,  and  it  most  be 
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taken  that  there  waa  sacta  prttof,  ns  there 
iH  no  complaint  of  the  finding  of  fact  by 
the  court. 

In  onr  lodgment  the  proceedings  and 
discharge  in  bankruptcy  relied  upon  by  the 
iippellants  did  not  embrace,  discharge,  or 
at  all  affect,  the  charge  npon  the  land  In 
4|uefition,  or  the  right  of  the  appellees  to 
«nforce  the  same,  ati  they  now  ask  to  be 
allowed  to  do.  The  cbarg:e  was  not  a 
debt  against  the  bankrupt,  and  provable 
in  bankruptcy  against  his  assets  In  the 
hands  of  the  assignee.  It  was  a  legal 
charge  npon  the  land,  not  created  by  the 
contract  of  the  parties,  and  charging  one 
with  a  debt  in  favor  of  the  other,  bat  by 
the  law.  Itwas  thedebt  in  contemplation 
of  law  of  the  land  charged  going  to  the 
dividend  of  land  of  less  value,  and  for 
which  the  uwnerof  the  dividend  of  greater 
value  was  not  personally  responsible.  The 
land  alone  was  responsible,  and  the  title 
to  the  dividend  of  greater  value  did  not 
vest  completely  in  him  to  whom  the  same 
was  allotted  until  that  dividend  bad  paid 
the  charge  upon  it,  (to  the  dividend  of  less 
value,)  and  till  then  the  partition  was  not 
complete.  Such  condition  of  incomplete- 
neoH  ran  with  anc^  affected  the  title  to  the 
land,  no  matter  who  might  come  to  be 
the  owner  of  it.  Perforce  of  the  statute, 
the  dividend  of  lees  value  shared  in  the 
title  of  the  dividend  of  greater  value,  bad 
more  than  a  mere  lien  upon  the  land,  and 
this  interest  accrued  and  belonged  to  the 
appellees  until  the  charge  should  be  ex- 
tinguished. This  seems  to  be  the  purpose 
of  the  statute,  (Code.  §S  1W4, 1886.  )i  and 
this  court  has  so,  certainly  in  effect,  uni- 
formly interpreted  it,  (Wynne  v.  Tunstall, 
1  Dev.  Eq.  23;  Jones  v.  Sberrard,  2  I)ev.  & 
B.  Eq.  179;  Sutton  v.  Edwards,  supra; 
Ruffln  V.  Cox,  supra.)  Nor  did  the  appel- 
lees have  a  debt  against  the  bankrupt,  se- 
cured by  a  mere  lien  or  mortgage,  or  one 
that  created  an  incumbrance  on  the  bank- 
rupt'sland  in  thesenseof  thestatuteot  the 
United  States  in  respect  to  bankruptcy. 
This  l8  BO  because,  a»  we  have  said,  the 
charge  on  the  land  was  a  debt,  so  made 
by  statute,  due  from  it  to  the  dividend 
of  land  of  less  value,  allotted  to  the  ap- 
pellees, and  the  partition  was  not  com- 
plete, nor  did  the  title  vest  in  severalty  in 
him  to  whom  the  dividend  of  larger  value 
was  allotted,  until  the  charge  should  be 
extinguished.  Walker,  the  ancestor  of  the 
appellant,  did  not  have  the  title  In  sever- 
alty to  the  land.becanse  hefalled  to  extin- 
guish the  charge  upon  it.  Moreover,  the 
charge  was  not  a  debt  due  to  the  appel- 
lees, secured  by  a  mere  lien.  In  contempla- 
tion of  the  statute,  they  were  tenants  in 
common  with  John  Walker,  the  bank- 
rupt, to  the  extent  of  the  charge,  until  the 
same  nhould  be  in  some  way  discharged; 
and  the  appellants  had  theright,  under  the 
statute,  to  have  it  discharged  when  they 
might  see  fit  to  do  so,  by  a  sale  of  the 
land,  and  tbey  could  not  do  so  otherwise. 
The  court  of  bankruptcy  could  not  take 
notice  or  take  Jurisdiction  of  such  charge, 
because  in  conteiuplation  of  the  statute  it 

>  Code  IT.  C.  it  1894,  18Ue,  aathorize  commis- 
sion»8  in  partition  to  award  owelty  of  partition, 
and  prescribe  tho  mode  at  procedure. 


was  not  a  debt  of  the  bankrupt,  nor  was 
it  a  lien  upon  his  land  in  favor  of  his 
creditor,  enforreablein  the  bankrupt  court. 
Judgment  affirmed. 


Brown  v.  Kino  et  ml. 

(Supreme  Court  <tf  North  CaroUna.     Kov.  17, 
1890.) 

Ejiotment— Etibencb— NoNsnrr. 

1.  In  ejectment,  a  deed  of  land  to  a  third 
person,  with  whom  plaintitt  does  not  connect 
himself  either  by  descent  or  purcbaBe,  and  which 
deed  describes  land  with  diflereut  boundaries 
than  those  set  out  in  the  complaint.  Is  not  ren- 
dered admissible,  as  evidence  of  plaintiff's  title, 
by  the  testimony  ot  a  witness  that  he  had  heard 
that  the  land  mentioned  in  the  deed  was  that  in 
dispute  between  plaintiff  and  defendant 

8.  Testimony  by  plainUfl  in  ejectment  that 
he  Is  In  possession  of  the  land  in  dispute  war- 
rants the  direction  of  a  verdict  in  defendant's 
favor. 

8.  Where  plaintiff  went  to  the  Jury  on  all  the 
issues  in  the  case,  without  asking  to  correct  such 
testimony,  he  is  not  entitled  to  a  judgment  ot 
nonsuit  after  a  verdict  for  defendant 

This  was  a  civil  action,  for  the  recovery 
of  a  tract  of  land,  tried  before  Boykin,  ,T., 
and  a  jury,  at  fall  term,  1889,  of  Jones 
county  superior  court.  Theplaintiff  Intro- 
duced a  deed  describing  threeseveral  tracts 
of  land  from  John  Martin  Franks  to  Isaac 
Brown,  Sr.,  dated  in  1882.  There  was  evi- 
dence tending  to  show  that  the  plaintiff 
chipped  boxes  on  one  of  the  said  tracts  set 
out  in  the  said  deed  for  seven  or  eight 
years  immediately  preceding  the  late  civil 
war;  that  said  tract  was  exclusively 
woods  laud,  and  was  in  no  way  used  or 
occupied  during  the  said  war,  nor  after- 
wards, until  about  six  or  seven  years  be- 
fore the  commencement  of  this  action,  since 
which  time  it  ht*s  been  in  the  possession  ot 
the  plaintiff.  The  boundaries  of  neither  ot 
the  said  three  tracts  werethesameasthose 
set  out  in  the  complaint,  and  there  was  no 
evidence  tending  to  identify  any  of  the 
tracts  described  in  the  said  deed  with  that 
described  in  the  complaint,  except  one  of 
the  witnesses  testified  be  had  heard  one  of 
the  tracts  mentioned  in  the  deed  was  the 
land  in  dispute  between  the  plaintiff  and 
the  defendants,  but  said  he  did  not  know 
but  one  of  the  lines  of  said  tracts.  The 
plaintiff,  who  was  the  last  witness  exam- 
ined, testified  that,  at  the  time  of  the 
couimencenient  of  this  action,  he  was  in 
possession  of  the  land  described  in  the 
complaint.  When  the  plaintitt  rested  his 
case,  the  counsel  for  the  defendants  arose 
and  Inquired  of  his  honor  If  he  understood 
the  plalntlB  to  testify  that  he  was  in  pos- 
session of  the  locvs  iD  quo  at  the  time  this 
action  was  commenced,  and,  receiving  an 
affirmative  answer  from  the  court,  the  de- 
fendants announced  they  would  not  intro- 
duce any  evidence.  His  honor  directed 
the  jury,  if  they  believed  the  evidence,  to 
return  a  verdict  for  the  defendants.  The 
Jury  found  all  issues  in  favor  of  the  defend- 
ants. Some  time  after  the  verdict  of  the 
jury  had  been  returned,  and  the  judgment 
signed  by  his  honor,  counsel  for  the  plain- 
tiff moved  to  beallowed  to  take  anonsuit. 
Motion  denied.    Appeal  by  plaintiff. 

George  Koantree,  for  appellant.  Manly 
&  Galon,  for  appeltees. 
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Ayert,  J.,  (iMer  Btating  the  iiicta  aa 
above.)  The  plalntlB  offered  a  deed  from 
Julin  Martin  Franks  to  Isaac  Brown,  Sr., 
bearing  date  in  the  year  1883,  and  purport- 
ing to  convey  three  tracts  of  land.  The 
boundaries  of  the  tract  described  In  the 
complaint  were  not  the  same  as  those  of 
any  one  of  the  three  set  out  in  the  deed. 
A  witness  testified  that  he  had  heard  that 
one  of  the  tracts  mentioned  in  the  deed 
was  the  land  in  dispute  between  the  plain- 
tiff and  the  defendants,  bat  that  he,  wit- 
ness, did  not  know  but  one  of  the  lines  of 
Bald  tracts.  There  wasno  testimony  tend- 
ing to  show  that  the  land  in  controversy 
was  that  described  in  the  complaint,  if  the 
evidence  of  the  witness  could  be  considered 
as  more  than  a  aeintilla  of  testimony  to 
show  the  identity  of  the  land  In  dispute 
with  any  tract  mentioned  in  the  deed  in- 
troduced. But  if  it  be  admitted  that  the 
disputed  territory  described  in  the  com- 
plaint is  covered  by  the  boundarien  set  out 
In  the  deed,  the  plaintiff  offered  no  grant, 
and.  In  order  to  show  title  under  color  In 
himself  prima  facie,  ought  to  have  offered 
evidence  tending  to  prove  continuous  ad- 
verse poHseHsion  in  himself,  or  those  under 
whom  be  claims,  or  both,  for  21  years  of 
the  time  intervening  between  the  execu- 
tion of  the  deed  to  Isaac  Brown,  Sr.,  in 
1882,  and  the  date  of  bringing  the  action, 
exclosive  of  the  time  elapsing  between  May 
20, 1861,  and  January  1,1870,  when  theoper- 
aljon  of  the  statute  was  suspended,  and 
ought,  moreover,  to  have  connected  him- 
self with  Isaac  Brown,  Sr.,  by  deeds,  or 
proof  of  devise  or  descent.  There  was  no 
attempt  to  prove  such  possession  for  21 
years,  and  therefore  the  Judge  was  Justified 
in  telling  the  Jury  that  they  must  find  the 
issue  of  title  for  the  defendant.  Ruffin  v. 
Overby,  106  N.  C.  78, 11  S.  E.  Bep.  261 ;  Mc- 
Lean ▼.  Smith,  106  N.  O.  178, 11  S.  E.  Bep. 
184;  Mobley  v.  GriflBn,  104  N.  C.  112, 10  8. 
E.  Bep.  142;  Davis  v.  Stroud,  104  N.  U.  484, 
10  S.  E.  Bep.  666. 

It  is  familiar  learning  that  a  plalntitt 
could  not,  in  ejectment,  and  cannot,  in  the 
modem  action  for  possession,  (substitnted 
for  the  former,)  recover,  without  proving 
that  the  defendant  held  ad  verse  possession 
of  the  land  in  controversy  when  the  acti(m 
was  brought,  as  well  as  that  the  plaintiff 
was  then  entitled  to  the  possession,  or  was 
owner,  and  had  a  right  to  immediate  pos- 
aession,  according  to  the  allegations  of  the 
complaint.  Davis  v.  Stroud,  supra;  Gill- 
iam v.  Bird,  8  Ired.  286.  When,  therefore, 
the  plaintiff  testified  that  he  was  in  poa- 
seesion  of  the  land  in  dispute  when  the  ac 
tlon  was  brought,  his  honor  was  bound  to 
tell  the  Jury  that  there  was  no  testimony 
tending  to  prove  a  wrongful  possession  on 
the  part  of  the  defendant,  and  the  second 
issue  must  be  answered  in  the  negative. 

Under  the  former  practice.  In  ail  actions 
at  law,  the  plaintiff  could,  at  his  option, 
submit  to  judgment  of  nonsuit  at  any  time 
before  verdict ;  and,  under  the  provisions 
of  our  present  Code,  he  Is  deprived  of  the 
right  to  take  that  course  only  in  cases 
where  the  defendant  claims  affirmative  re- 
lief. Graham  v.  Tate,  77  N.  C.  120;  Tate  v. 
Phillipa,  Id.  126.  It  la  not  error  in  a  Judge 
to  refuse  to  order  a  judgment  of  nonsuit 
on  motion   of   the  defendant,  where  the 


plaintiff  has  not  moved  for  such  Judgment, 
except  in  cases  where  the  duty  is  imposed 
by  statute,  but,  on  the  contrary  tira  plain- 
tiff, so  long  as  he  appears  and  prosecutes 
his  action,  has  the  right  to  have  the  tacts 
alleged  in  his  complaint,  if  tbay  are  suffi- 
cient to  constitute  a  cause  of  action,  "ad- 
mitted by  demurrer,  or  found  by  a  Jury. " 
Smith  V.  Smith.  8  Ired .  29 ;  Carleton  v.  By- 
era,  71  N.  C.  881.  It  has  been  held  that, 
even  where  the  law  expressly  allowed  a  de. 
ftodant  to  mo ve  the  court  for  Jndgnnent  of 
nonsuit,  or  dismissal,  the  motion  would 
not  lie,  as  a  mattw  of  right,  after  Judg- 
ment for  the  plaintiff  bad  been  entered 
without  objection.  Allison  v.  Hancock,  2 
Oev.  298;  Kingsbury  v.  Hughes,  Phil.  (M. 
C.)  828.  When  the  defendant's  counsel 
asked  the  court  whether  the  plaintW  had 
not  testified  that  he  was  In  possession  of 
the  land  in  controveray,  and,  upon  receiv- 
ing an  answer  in  the  affirmative,  declined 
to  offer  testimony,  the  plaintill  was  put  on 
notice  of  what  the  inevitable  reiiult  must 
be.  If  he  should  remain  passive.  He  might 
have  asked  to  correct  his  testimony  if  he 
was  misunderstood ;  and,  if  he  could  not 
make  the  fact  so  appear,  or  the  Judge  in 
his  discretion  refused  to  hear  additional 
evidence,  he  had  the  right  to  submit  to 
Judgment  of  nonsuit,  and  thereby  avoid 
the  conclusive  effect  of  a  verdict  and  Judg- 
ment upon  the  Issues.  The  plaintiff  chose 
the  battle  field  when  he  voluntarily  put 
the  title,  as  well  as  the  possession,  in  issue, 
and  it  was  also  his  own  folly  to  stand  bis 
Srround  till  it  was  too  late  for  him  to  with- 
draw from  the  contest.  He  persisted,  de- 
spite all  reasoning,  in  going  to  the  Jury  up- 
on the  issue  of  title,  as  well  as  that  in- 
volving the  right  to  present  possession, 
and,  if  the  fears  of  the  learned  counsel  wlia 
appeared  for  him  here  for  the  first  time 
that  plaintiff  might  be  estopped  from 
claiming  title  as  against  the  defendant, 
should  be  realised,  it  will  be  due  to  the  In- 
judicious management  of  bis  case  on  th» 
trial  below,  for  which  It  is  now  too  late  to 
find  a  remedy.  No  error.  Judgmental- 
firmed. 


TOMLINBON  ▼.   WlLHINOTON    ft    SlA-COABT 

B.  Co. 

(Atprenw  Court  qf  North  CoroUmi.    Nov.  17, 
1890.) 

BXBIIPI.ABT  DAKUlOXS  —  EnOTION  OF  Paissxobr. 
A  passenger  is  not  entitled  to  exemplary 
damages  for  an  unlawful  ejeotion  from  a  tailroad 
train,  aooompUshed  without  undue  force,  or  un- 
necessaiy  harshness,  and  onaooompenlea  by  in- 
sult, malice,  or  wlllfttl  wrong. 

This  was  a  civil  action, tried  at  the  May- 
term,  1890,  of  the  superior  court  of  Cum- 
berland county  before  Brown,  J.  Th» 
glaintlff  was  ejected  from  defendant's  car 
y  the  conductor  for  refusing  to  pay  an 
extra  charge  for  neglect  to  buy  a  ticket  at 
the  station.  The  plaintiff  testified  in  refer- 
ence to  the  manner  and  conduct  of  th». 
conductor  at  the  time  when  he  was  com- 
pelled to  leave  the  train,  as  follows,  vis.: 
"I  first  offered  twenty-five  cents  for  a 
round-trip  ticket.  He  refused.  I  then 
offered  twenty-five  cents  for  a  single-trip 
ticket  from  Wrights viUe  to  Wilmington. 
He    refused,    and    demanded    the  extr» 
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etaaise  tor  not  having  a  ticket,  whieta  I  le- 
laaed  to  pay.  I  cannot  utate  any  word 
the  condoctor  nsed.  He  did  not  touch  me 
or  McLanghUn.  He  need  no  insalting  lan- 
guage.  He  atopped  the  train  and  told  us 
we  ninst  get  oil,  and  we  did  so.  I  thought 
be  was  harsh  and  nngentlemanly. "  Ques- 
tion by  the  Conrt:  "State  any  violent  act 
or  any  rudeness  or  insult  offered  by  the 
conductor."  Plaintiff  replied:  "Conductor 
did  not  touch  me,  or  use  any  improper 
language.  Only  told  ua  we  would  be 
compelled  to  leave  the  train,  or  pay  full 
fare  demanded  by  him.  We  were  made  to 
leave  the  train  near  the  place  called  the 
'Commieaary,'  and  walk  to  Wilmington." 
W.  a.  McLaughlin  testified  in  behalf  of 
plaintiff  in  reference  to  the  same  matter  as 
follows:  "Conductor  said,  if  we  did  not 
pay  regular  fare,  he  would  stop  the  train 
and  put  UB  off.  Conductor  did  not  use 
any  insulting  language,  or  touch  either  of 
OB.  He  only  said,  if  we  did  not  get  off,  he 
would  put  us  off.  He  told  us  not  to  get 
up  behind  the  train.  Conductor  did  not 
touch  either  of  ub.  We  got  off  after  what 
he  said.  I  thought  he  was  harsh  towards 
us.  He  did  not  use  any  profane  or  insult- 
ing language,  spoke  in  usual  voire,  but 
said  repeatedly  that  we  must  get  off,  or 
pay  regular  fare  demanded  by  him. "  The 
pl^ntifl  offered  no  other  testimony  as  to 
the  manner,  language,  or  acts  of  the  con- 
ductor at  the  time  of  putting  him  and  his 
companion  off  the  train.  The  conductor 
testified  in  behalf  of  defendant  in  relation 
to  the  same  transaction,  among  other 
things,  as  follows:  "Plaintiff  refused  to 
pay  twenty-five  cents,  and  told  me  to  put 
him  off.  I  offered  to  pay  fare  for  him.  He 
said  he  did  not  want  me  to  do  bo,  and  told 
me  to  stop  the  train,  and  be  would  get  off. 
I  stopped  the  train  about  one  hundred 
yards  from  a  small r^^ular  station.  Many 
other  persons  got  off  at  the  same  place. 
It  was  five  miles  from  Wilmington.  The 
company  were  selling  to  soldiers  special 
tickets  to  soldiers  in  uniform  at  twenty- 
five  cents,  but  the  plaintiff  had  on  no  uni- 
form, nor  any  soldier's  ticket.  The  regu- 
lar fare  was  twenty-five  cents  one  way, 
and  fifty  cents  for  round  trip. "  The  plain- 
tiff had  testified  that  he  had  on  militia  or 
state  guard  uniform :  that,  after  tender- 
ing SS  centB  for  a  round-trip  ticket,  he 
offered  to  pay  same  amount  for  a  single 
ticket,  but  the  conductor  demanded  an 
extra  charge  for  failure  to  get  a  ticket.  It  is 
not  necessary  to  gtre  the  testimony  of  oth- 
er witnesses  introduced  for  the  defendant. 
The  plaintiff  requested  the  conrt  to  charge 
that,  if  the  Jury  believe  the  defmdant  put 
the  plaintiff  off  its  train  unlawfully,  they 
are  entitled,  if  they  see  fit,  to  award  such 
damages  as  in  their  opinion  will  compen- 
sate the  piaintifl  for  his  unlawful  eject- 
ment, and  may  also  add  to  that  such  oth- 
er damages  by  way  of  punlRhment  for  the 
nnla  wf  ul  act  towardB  plain  tiff.  The  prayer 
was  refused,  so  far  as  it  relates  to  puni- 
tive damages.  Upon  the  Buliject  of  ezem- 
}tlary  damages,  the  court  instructed  the 
oty  that  in  this  case  the  evidence  was 
not  sufflcirait  In  any  view  of  it  to  entitle 
the  plaintiff  to  recover  punitive  damages. 
The  plaintiff  excepted  to  the  refusal  to 
give  the  instroction  asked,  and  to  that 


given,  and  assigned  as  error  the  refusal  to 
charge  that  the  Jury  might  allow  ex- 
emplary damages. 

T.  H.  Sattoii,  for  appellant.  E.  C.  Smith 
and  8.  C.  Weill,  for  appellee. 

AvBST,  J.,  {after  atating  the  facts  aa 
above.)  The  rule  laid  down  by  this  conrt 
in  Boss  ▼.  Railroad  Co.,  106  N.  C.  170, 11  S. 
E.  Bep.  626,  was  that,  "  where  a  passenger 
is  unlawfully  expelled  from  a  railway 
train,  he  is  entitled  to  recover  the  actual 
damages  that  he  sustained  therefrom,  and 
if  the  expulsion  is  attended  witb  undue 
force,  or  other  aggravating  circumstances 
calculated  to  humiliate  the  passenger  or 
wound  hlB  pride,  or  if  ttie  passenger  be 
lawfully  ejected,  but  undue  force  used,  ac- 
companied by  fraud,  or  an  exhibition  of 
malice,  rudeness,  recklessness,  or  other 
willful  wrong,  such  ezemplaiy  damages 
may  be  allowed  as  the  Jury  think  are  war- 
ran  ted  by  the  facts. "  Knu wles  v.  Bailroad 
Co..  102  N.  C.  66,  9  S.  E.  Rep.  7;  Holmes  v. 
Railroad  Co.,  94  N.  C.  818.  We  concur  in 
the  concluBlon  reached  by  bis  honor  that 
the  plaintiff  was  not  entitled  to  recover  in 
any  view  of  the  evidence,  and  it  is  need- 
leBs.  in  support  of  our  opinion,  to  do  more 
than  reproduce  what  has  already  been 
said  by  this  court  in  one  case,  and  cite 
others  BUBtalning  the  same  principle.  The 
fact  that  the  plaintiff  was  wrongfully  ex- 
pelled places  him  in  no  more  favorable  at- 
titude as  a  claimant  of  punitive  damages 
than  if  he  had  been  rightfully  ejected,  but 
in  an  unlawful  and  unwarranted  manner, 
or  with  undue  force.  It  is  an  essential 
prerequisite  to  the  acquisition  of  the  right 
to  recover  exemplary  damages  for  the 
wrongful  expulsion  of  a  passenger  from  a 
train  that  there  should  be  evidence  of  un- 
due force,  unnecessary  rudeness  in  the  ap- 
plication of  the  force,  or  Insult,  malice,  or 
some  willful  wrong  accompanying  the  act 
of  ejecting  him,  or  causing  him  to  leave 
the  train.  Rose  v.  Railroad  Co.,  supra, 
and  authorities  there  cited.  There  is  no 
error,  and  the  Judgment  is  affirmed. 


Wilson  v.  Chichkbtes  et  al. 

(SuprenM  Court  of  North  GamiUma.    Nor.  7, 

1890.) 

SXTPPLSMBNTABT  PBOOSBDnraS. 

In  snpplementaiy  fvooeediags,  the  ooort 
found  that  money  in  the  hands  of  a  witneas  be- 
longed to  tbe  Judgment  debtor  and  ordered  it 
paid  into  court.  A  third  person  claimed  the 
money,  and  the  oonrt  appointed  a  receiver  of  the 
debtor's  property,  by  whom  an  action  to  recover 
the  money  was  brought  against  the  Judgment 
debtor,  the  claimant,  and  others,  ^^o  asserted 
title  to  the  money.  The  jury  found  that  it  be- 
longed to  the  Judgment  debtor,  and  judgment 
was  entered  for  the  reoeiver.  Sfeanwhile  the 
money  had  remained  in  possession  of  the  court. 
Held  that,  as  all  the  redress  sought  oould  have 
bem  obtained  in  tbe  original  action  pending 
when  the  second  was  brough^  the  Judgment  will 
be  reversed,  and  the  action  dismissed. 

It  appears  that  Edward  A.  Prior  ft  Co., 
before  tbe  18tb  day  of  April,  1889,  ob- 
tained a  Judgment  in  the  superior  court 
of  the  county  of  Guilford  for  $466.46,  and 
costs,  against  W.  T.  ChicbeBter,  which 
Judgment  was  duly  docketed  In  the  Judg- 
ment docket  of  that  court,  and  executloD 
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Issued  tbereupon,  and  the  same  was  daly 
returned  by  the  sherlB,  unsatiBlled  beeanse 
be  found  no  property  to  satisfy  tbe  same 
or  any  part  thereof.  Thereafter,  on  the 
day  above  specified,  the  said  Judftment 
creditors  beean  their  proceedings  supple- 
mentary to  the  execution,  and  the  said 
]ud))>meiit  debtor,  on  the  19th  of  the  same 
month,  appeared  before  the  clerk  of  said 
court,  and'  was  examined  in  respect  to  his 
property,  etc.,  and  sundry  other  witnesses 
were  likewise  so  examined.  The  examina- 
tion of  such  witnesses  was  duly  taken  in 
writing  and  filed.  In  the  course  of  such 
proceedings,  the  court  (the  clerk)  was  of 
opinion  that  $592.50,  in  the  hands  of  a  wit- 
ness, S.  Einstein,  belonged  to  said  judg- 
ment debtor,  and  it  made  an  order  that 
the  said  oum  of  money  I>e  paid  into  court ; 
and,  accordingly,  tbe  same  was  so  paid. 
Afterwards,  on  tiie  26th  of  April,  1889,  J. 
M.  Chichester  made  claim  to  the  money 
above  mentioned.  The  court  thereupon 
appointed  the  present  plaintiff  receiver  of 
the  estate,  property,  rights,  and  choses  in 
uction  of  the  said  judgment  debtor.  Aft- 
erwards, the  present  plaintiff,  receiver, 
brought  this  action  aisalnet  the  said  Judg- 
ment debtor  and  J.  M.  Chichester,  to  re- 
cover the  said  sum  of  money,  the  purpose 
being  to  try  the  right  to  the  same.  After- 
wards, C.  R.  Chichester  and  G.  P.  Chiches- 
ter, trading  as  Chichester  Bros.,  were  made 
parties  defendant  in  tbe  action.  They 
made  defense  and  allege  that  the  said 
money  belonged  to  them  and  not  to  either 
of  their  co-defendants.  The  answers  of  the 
defendants  raised  issues  of  fact  and  law. 
The  court  submitted  to  the  jury  the  fol- 
lowing issues:  "Is  W.  T.  Chichester  the 
owner  of  the  money  paid  into  court,  $502.- 
60?"  "Who  is  the  owner  of  the  $592.50,  if 
W.  T.  Chichester  is  not?"  The  Jury  re- 
sponded to  tbe  first  of  these  issues  "  Yes, " 
and  made  no  response  to  tbe  second  one. 
On  the  trial,  the  plaintiff  offered  in  evi- 
dence the  written  examination  of  the  said 
Judgment  creditor,  tbe  like  examinations 
of  the  said  S.  Einstein  and  J.  M.  Chiches- 
ter, taken  and  filed  In  the  proceedings  sup- 
plementary to  execution  firnt  above  men- 
tioned. Tbe  defendants  each  objected  to 
such  admission,  but  the  court  overruled 
their  objections  and  allowed  the  said  ex- 
aminations to  be  read  to  the  jury ;  and 
the  defendants  excepted.  There  was  other 
evidence  received  and  objections  and  excep- 
tions thereto  by  the  defendants,  but  the 
same  need  not  be  here  reported.  Upon  tbe 
verdict,  tbe  court  gave  judgment  for  tbe 
plaintiff,  and  tho  defendants  appealed. 

J.  A.  Barrin/s^er,  for  appellants.  W.  S, 
Ball,  for  appellee. 

Mebbimon,  C.  J.,  (after  statlag  tbe  f}»eta 
as  above.)  This  action  is  brought  by  the 
receiver  appointed  in  the  course  of  the  pro- 
ceedings supplementary  to  the  execution 
above  mentioned,  and  the  judgment  debt>- 
or  in  such  proceedings  is  mode  u  party  de- 
fendant to  this  action.  Why  he  is  made 
snch  party  does  not  appear.  Indeed  he  is 
not  a  necessary  or  proper  party  defendant 
or  at  all  a  proper  party  thereto.  He  does 
not,  in  contemplation  of  law,  seek  to  re- 
cover from  him  the  money  in  controversy 
specified  in  the  pleadings,  or  any  redress 


against  Mm.    He,  aa  receiver,  already,  by 
operation  of  law,  has  whatever  and  all 
tbe  right,  claim,  interest,  and  title  to  that 
money  of  tbe  defendant  Judgment  debtor. 
Then,  wherefore  shall  he  bring  this  action 
against  him?    What  pertinent  purpose  is 
served  by  it  as  to  hlin?  All  proper  redresa 
as  to  him  may  and  ought  to  l>«  sought  in 
the  proceedings  supplementary  to  the  ex- 
ecution. The  purpose  of  this  action  ought 
to  bn  to  recover  from  third  parties  claim- 
ing and  having  it,  the  money  in  contro- 
versy, which  tbe  plaintiff  alleges  he  has 
the  right  to  have,  as  snch  receiver.    Tbe 
statute  (Code,  SS  494,  497)  in  cases  like  this, 
vested  the  judgment  debtor's  interest  in, 
and  title  to,  tbe  money  in  him,  and  au- 
thorized him  to  bring  this  or  any  proper 
action  to  recover  tbe  same  from  the  de- 
fendants or  any  person  having  it.    Coates 
V.  Wilkes,  92  N.  C.  876:  Rose  v.  Baker.  99 
N.  C.  a23,  6  H.  E.  Rep.  919.    In  the  course 
of  the  supplementary    proceedings,    the 
court,  as  it  seems,  being  of  opinion  that  it 
suflSciently  appeared  that  the  money  In 
question  belonged  to  the  Judgment  debtor, 
BO  declared  and  required  it  to  be  paid  into 
court,  and   this   was   accordingly  done. 
Regularly    and    properly  the   defendants 
claiming  the  money  might  have  applied  to 
the  court  In  such  proceedings  to  be  al- 
lowed   to  interplead  therein   and   allege 
their  title  to  and  rigbt  to  have  It.    This  is 
so  because  the  court  had  possession  and 
control  of  the  fund  for  tbe  just  purposes 
of  tbe  supplementary  proceedings,  which 
were  In  a  sense  of  the  nature  of  a  credit- 
ors' bill,  and  such  Interplea  mlgbt  be  al- 
lowed.   It  was  so  held  in  Munds  v.  Cassi- 
dey,  98  N.  C.  658,  4  S.  E.  Rep.  353,  355.    In 
case  of  snch  Interplea,  the  burden  would 
be  on  the  party  making  the  same  to  ehow 
title  to  the  money  or  property  claimed. 
Wallace  v.  Robeson.  100  N.  C.  206,  6  S.  E. 
Rep.  650.    It  seems,  however,  we  cannot 
see  why,  that  tbe  parties  to  such  proceed- 
ings deemed  It  necessary,  certainly  not  im- 
proper, to  apply  for  a  receiver,  and,  ac- 
cordingly, the  court,  upon  application,  ap- 
pointed tbe  plaintiff  to  be  snch   receiver. 
Afterwards,  he  brought  this  action  as  re- 
ceiver against  the  defendants,  improperly, 
as  we  have  seen,  agtilnst  the  judgment 
debtor,  treating  the  money  in  question  as 
If  claimed  by  the  defendants,  and   within 
their  control.    It  seems   that   the  coart 
thought  this  the  proper  way  to  try  the 
right  of  the  defendants  to  the  money.     It 
Is  said  in  the  case  settled  on  appeal  that 
"the  defendant,  J.  M.  Chichester,  put  in 
his  claim  before  the  clerk  as  owner  of  the 
said  money,  and  asked  the  court  to  pay 
the  same  to  him.    This  the  court  refnaed 
to  do,  and,  to  test  the  matter,  on  motion 
of  tbe  plaintiff  in  said  judgment,  the  said 
clerk  appointed"  the  plaintiff  receiver.     It 
appears,    however,   from  the  complaint, 
and,  as  well,  from  the  case  settled  on    ap- 
peal that  tbe  money  Is  still  in  the  poagefl- 
slon    and  control  of  tbe  court,  under  its 
order  directing  it  to  be  paid  into  court  ns 
the  property  of  the  judgment  debtor.     As 
tu  and  against  the  latter,  tbe  court  could 
and  ought  In  tbe  supplementary  proceed- 
ingsto  have  applied  the  money  to  the  pay- 
ment of  tbe  judgment  of  the  plaintiff  in 
sucb  proceedings,  unless  some  third  party 
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rlainiing:  the  money  bad  applied  to  be  al- 
lowed tu  interplead  and  allege  his  ri^ht  to 
tbe  same.  Wben  tbe  present  defendant  J. 
M.  Chichester  "  put  in  his  claim  before  the 
clerk,  as  owner  of  tiie  said  money,  and 
asked  the  court  to  pay  the  same  to  him, " 
if  hid  application  and  motion  to  be  al- 
lowed to  Interplead  were  properly  made, 
bis  motion  should  ba^e  been  allowed  by 
tbe  court;  and  so,  upon  like  proper  appli- 
cation, tbe  court  might  have  allowed  the 
present  defendants,  tbe  Chichester  Bros., 
to  interplead.  In  that  way,  they  might 
regalarly  and  properly  have  asserted  and 
litigated  their  rights  to  have  the  money. 
Tbe  pnrpose  of  the  plaintiff  In  this  action 
is  not  tu  recover  tbe  money  from  the  de- 
fendants. All  tbe  pleadings  show  that  It 
is  not  In  their  possession  or  control;  that 
tbe  court  has  possession  and  control  ol  it 
for  all  proper  purposes  of  tbe  supplement- 
ary proceedings.  Tbe  simple  purpose  of 
the  action  is,  as  stated  in  the  complaint, 
to  have  tbe  court  adjndgre  that  the  money 
is  the  property  of  the  judgment  debtor 
and  Its  application.  But  tbe  conrt  has 
already  in  the  supplementary  proceedings 
adjadsed,  as  against  the  Judgment  debtor, 
that  the  money  was  bis;  and, In  such  pro- 
ceedings. It  may  yet  make  all  necessary 
and  furth<^r  Inquiries  and  orders  In  respect 
to  It  and  its  proper  application.  And  so, 
also,  as  we  have  seen,  third  parties  claim- 
ing the  money,  may  interpose  and  litigate 
their  claims  to  It  In  such  supplementary 
proceedings,  because  they  are  not  yet  ter- 
minated. This  action,  therefore,  is  unnec- 
essary, and  serves  no  practical  purpose. 
Indeed,  it  onght  not  to  have  been  brought, 
and  cannot  be  maintained,  because  what 
it  seeks  to  accomplish  might  and  should 
properly  have  beni  sought  in  tbe  proceed- 
ings mentioned.  It  is  settled  that  when 
redress  Is  sought  in  an  action  that  might 
and  onght  to  have  been  sought  In  an  ac- 
tion pending  at  the  time  such  former  action 
was  began,  and  yet  may  be  bad  there,  the 
latter  cannot  be  maintained,  but  tbe  conrt 
will  ex  mero  uiotu  dismiss  It  in  the  ab- 
sence of  a  motion  made  for  that  purpose. 
Long  V.  Jarratt.  94  N.  C.  443;  Morris  v. 
White,  96  N.  C.  91,  2  S.  £.  Rep.  264;  Albert- 
son  V.  Wmiams,  97  N.  C.  264, 1  S.  £.  Rep. 
«41 ;  Jones  v.  Coffey,  97  N.  C.  847,  2  S.  E. 
Rep.  166.  The  Judgment  creditor  should 
have  insisted  upon  tbe  due  application  of 
the  money  In  the  supplementary  proceed- 
ings, and  when  the  conrt  (tbe  clerk)  refused 
to  allow  the  present  defendant,  J.  M. 
Cbichester,  to  interplead,  be  should  have 
excepted  and  api>ealed  to  the  Judge.  The 
Judgment  must  therefore  be  reversed,  and 
an  order  entered  dismissing  the  action 
without  prejudice  to  any  of  the  parties  to 
the  same.  To  that  end  let  this  opinion  be 
certified  to  tbe  superior  court.  It  is  so 
ordered. 


BuBT  T.  West's  Aoh'b. 
(AtpranM  Gourt  tf  ./ippeols  of  Virginia.  Var. 

AwuawmAWWs  ist>  Ezxovtobs— Aooouimiie— 

BBS  AnnmiCATA— IiACBBS — LnaTATIOHR. 

1.  Under  a  creditors'  bill  against  an  admin- 
istrator, a  oommiasioner  was  appointed  who 
took  an  aooonnt  of  tbe  auma  ooUeoted  by  tiie  ad- 


ministrator, and  made  a  report  tliereof,  wbiob 
was  conflrmed  by  the  court.  The  distributees  of 
the  estate  were  not  made  parties  to  the  bill,  and 
subsequently  their  representative  filed  a  bill 
against  the  administrator  and  his  sureties  for  an 
accounting.  Beld,  that  the  commissioner  ap- 
pointed in  this  proceeding  was  not  precluded,  by 
the  confirmation  of  tbe  former  repwt,  from  show- 
ing that  certain  sums  bad  been  eollected  prior  to 
the  former  investigation,  whicdi  were  not  includ- 
ed in  the  report  thereof. 

a.  The  tact  that  deceased  died  in  1868,  and 
the  bill  was  not  filed  until  1886,  does  not  consti- 
tute laches,  when  it  appears  that  the  sole  distrib- 
utee was  deceased's  fatner;  that  the  proceeding* 
under  the  creditors'  bill  were  not  terminated  un- 
til IBTO;  that  the  dUtributee  died  shorUy  there- 
after, having  appointed  his  wife,  an  aged  lady, 
his  exeontnx;  Uiat  she  lived  until  1885,  when 

C'ntilt  brought  the  bill  as  administrator  de 
U  non  cum  tetUanento  ommexo. 

Staples  d  Muntord,  for  appellant.  Joba 
W.  lUely  and  Wta.  B.  BurkadtUe,  for  ap- 
pellees. 

Fauntlbbot,  J.  This  is  an  appeal  from 
a  decree  of  tbe  circuit  court  of  Halifax 
connty,  rendered  on  the  18th  of  November, 
1887,  in  a  cause  In  which  John  W.  Rlely, 
administrator  d.  b.  a.  d  t.  a.  of  Tbomas 
E.  West,  deceased,  is  complainant,  and  H. 
H.  Hurt,  administrator  of  Gteorge  U. 
West,  deceased,  and  James  Medley,  Jr., 
and  John  £■.  Hurt,  his  sureties  as  such  ad- 
ministrator, are  defendants.  Tbe  said 
decree  conflrmed  a  report  of  said  H.  H. 
Hurt's  administration  of  said  estate  ac- 
count, ordered  and  made  in  the  said  suit, 
and  from  the  confirmation  of  this  report 
the  appellant,  Jobn  L.  Hurt,  a  surety,  ap- 
peals. In  May,  1868.  George  H.  West  died 
in  tbe  connty  of  Halifax, unmarried,  with- 
out issue,  and  intestate,  leaving  personal 
estate  consisting  of  money,  goods,  and 
debts  due  to  him.  His  father,  Thomas  E. 
West,  survived  him,  and  was  bis  sole  dis- 
tributee. H.  H.  Hurt,  on  the  l«tb  of  May, 
186M.  was  appointed  and  qualified  in  the 
circuit  court  for  the  connty  of  Halifax  as 
administrator  of  the  said  George  H.  West, 
deceased,  and,  together  with  James  Med- 
ley, Jr.,  and  .Tohn  L.  Hurt,  as  sureties, 
duly  executed  his  official  bond,  in  the  pen- 
alty of  f6,000,  for  tbe  faithful  discharge  of 
his  duties  as  such  administrator.  Snb8»- 
quently,  a  creditors'  bill  was  filed  in  the 
circuit  court  of  Halifax  county  by  E. 
Barksdale,  Jr.,  complainant,  on  behalf  of 
himself  and  all  other  creditors  of  said 
George  H.  West,  deceased,  against  said 
H.  H.  Hurt,  administrator  of  George  H. 
West,  deceased.  The  said  James  Medley, 
Jr.,  and  John  L.  Hurt,  sureties,  and 
Thomas  E.  West,  distributee,  do  not  ap- 
pear to  have  been  parties  to  this  suit.  In 
this  creditors'  suit  of  Barksdale  v.  George 
H.  West's  Adm'r,  accounts  of  the  assets 
and  debts  of  said  George  H.  West,  de- 
ceased, were  ordered,  taken,  and  reported, 
—  the  last  reported  in  1879,— In  which  it  ap- 
peared that,  after  tbe  payment  of  costs 
and  debts,  there  was  in  the  bands  of  tbe 
said  administrator,  H.  H.  Hurt,  a  bal- 
ance due  the  estate  of  his  Intestate  of  $1,- 
596.69,  as  of  October  1, 1878,  with  interest 
on  $1,488.19.  part  thereof,  from  said  Octo- 
ber 1,  1878.  Tbls  report  was  conflrmed. 
Tbomas  E.  West,  tbe  father  and  distribu- 
tee of  George  H.  West,  deceased,  died,  and 
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his  widow,  Sarah  R.  West,  qualifled  an 
the  executrix  of  hiB  will.  She  died  lu  1886. 
aud  John  W.  Riely  fthe  appellee)  qualified 
aa  admlniatrator  d.  b.  n.  c.  t.  a.  of  said 
Thomas  E.  West.  On  the  8th  of  Decem- 
ber, 188.5,  said  John  W.  Riely,  administra- 
tor </.  b.  o.  e.  t.  u.  of  Thomas  E.  West,  de- 
ceased, filed  bis  original  bill  in  this  suit 
at^ainat  said  H.  H.  Hurt,  administrator 
of  Oeortce  H.  West,  and  his  said  sareties, 
James  Medley,  Jr.,  and  John  L.  Hurt,  al- 
leKing  the  death  of  said  George  H.  West, 
intestate;  his  personal  estate:  the  qualifi- 
cation of  bis  administrator ;  the  claim  of 
his  father,  Thomas  E.  West,  as  his  sole 
distributee;  the  death  of  the  said  Thomas 
£.  West,  and  the  qualification  of  the  com- 
plainant, Jobn  W.  Riely,  as  his  adminis- 
trator d.  h.  n.  c.  t.  a.  This  bill  refers  to 
the  said  creditors' salt  of  Bariisdale  and 
others,  and  the  account  reported  aud  con- 
firmed therein  in  1879.  It  chargt^s  that  the 
balance  reported  then  of  f  1,6.%.59,  with  in- 
terest on  fl,488.19  from  October  1, 1878, 
dne  the  estate  of  George  H.  West  by  H.  H. 
Hnrt,  the  administrator,  was  still  unpaid, 
and  belonged  to  the  estate  ut  Thomas  E. 
West,  complainant's  testator.  It  charged 
further  that,  both  before  and  since  the 
said  account  reported  In  the  Barksdale 
creditors'  suit,  the  said  administrator  of 
George  H.  West,  deceased,  H.  H.  Hurt, 
had  collected  sums  not  embraced  In  said 
account  and  report,  of  which  the  said  H. 
H.  Hnrt,  administrator  of  George  H. 
West,  bad  rendered  no  account;  and  that 
he  rendered  no  account  since  the  return  of 
the  said  report  in  the  Barksdale  suit  in 
1878,  and  that  the  estate  of  said  Thomas 
E.  West  was  entitled  to  the  balance  In 
tbe  bands  of  George  H.  West's  aduiinlstra- 
tor.  H.  H.  Hurt,  at  the  time  of  Riely's  said 
suit.  The  bill  prayed  that  H.  H.  Hurt, 
administrator  of  George  H.  West,  and 
said  James  E.  Medley,  Jr.,  and  John  L. 
Hurt,  bis  sureties,  be  made  parties  defend- 
ant; and  the  said  H.  H.  Hurt,  administra- 
tor, be  compelled  to  render  a  full  and 
true  account  of  bis  transactions  as  such, 
and  to  pay  to  tbe  complainant  whatever 
balance  should  be  found  due  by  him  on 
such  settlement.  Process  was  duly  served 
on  the  defendants,  who  filed  no  answer, 
and  the  bill  was  taken  pro  oon^aao  aa  to 

all  three.    On  tbe day  of  April,  1886, 

the  said  circuit  conrtdecreed  that  Its  com- 
missioner, James  H.  Guthrie,  "take  an  ac- 
count of  the  transactions  of  H.  H.  Hurt, 
as  administrator  nf  George  H.  Weat,  tak- 
ing as  a  basis  any  account  alread,y  settled 
by  said  administrator,  correcting  and  re- 
forming tbe  same  as  to  him  may  seem 
proper,  which  account  tbe  said  Hurt,  ad- 
ministrator as  aforesaid,  is  hereby  direct- 
ed to  render  before  tbe  said  commissioner, 
which  accountthesaid  commlHsioner  shall 
examine,  state,  and  settle,  and  make  re- 
port thereof. "  The  commisaloner,  Gutb- 
rle,  executed  this  order  of  reference,  and 
no  exception  was  taken  to  bis  report  for 
want  of  notice.  He  returned  hisreporton 
the  Sd  of  November,  1886,  showing  a  bal- 
ance to  be  due  to  the  estate  of  George  H. 
West,  b.y  his  administrator,  H.  H.  Hurt, 
of  14,864.20,  as  of  October  1, 1886,  with  In- 
terest on  (2,768.43  from  October  1,1886; 
wbicb   said  balance  Included   collections 


made  by  Hurt  prior  to  October  1,1878,  and 
not  embraced  in  the  account  in  tbe  Barks- 
dale creditors'  suit,  aggregating  9956.14  of 
principal,  and  f  358.77  interest  to  October 
1, 1886,  the  said  balance  of  f report- 
ed In  tbe  Barksdale  suit  as  due  by  and  in 
the  hands  of  the  said  Hurt,  administrator 
of  George  H.  West,  and  collections  made 
by  bim  since  the  report  In  the  Barksdale 
suit  of  1879.  There  is  no  copy  of  the  Barks- 
dale account  in  the  record,  bnt  it  is  no- 
where alleged  or  claimed  by  tbe  defend- 
ants that  any  part  of  this  f955.14,  with 
tbe  Interest,  as  reported,  was  embraced  in 
tbe  account  settled  and  reported  in  1879 
in  the  Barksdale  suit.  ThecommisHloner 
returned  the  evidence  by  which  these  col- 
lections, unaccounted  for,  were  proved. 
Tbe  defendants  did  not  answer,  but  they 
filed threeexceptions  to  this  report:  First, 
that  the  commissioner,  Gntlirie,  had  no 
authority  to  go  behind  the  report  settled 
In  the  Barksdale  suit;  second,  that  no  de- 
cree should  be  made  in  favor  of  George  H. 
West's  distributees  until  all  his  debts 
should  be  ascertained ;  third,  tbe  commis- 
sioner'refuse:!  to  allow  Hnrt  credit  for 
f  200,  fees  paid  to  William  Leigh  and  R.  W. 
Watkins,  attorneys.  In  April,  18f>J,  the 
circuit  court,  not  passing  on  tbe  rep<irt, 
or  on  the  exceptions  filed,  gave  complain- 
ant leare  to  file  an  amended  bill,  and,  ac- 
cordingly, Jobn  W.  Riely,  administrator 
d.  b.  n.  e.  t.  a.  of  Tbomas  E.  West,  de- 
ceased, filed  his  amended  bill  against  H. 
H.  Hurt,  administrator  of  George  H. 
West,  deceased,  and  his  said  sureties,  reit- 
erating tbe  charge  in  the  original  bill  that 
the  administrator  of  George  H.  West,  de- 
ceased, owed  the  estate  the  balance  as 
reported  in  the  Barksdale  suit,  and  also 
tbe  sums  collected  by  him  prior  to  1879 
from  various  Individual  debtors  to  the  es- 
tate, tbe  Items,  datra,  and  persons  named 
from  whom  collected,  and  never  account- 
ed for  or  embraced  in  tbe  settlement  of 
1879,  amounting  to  9949.04;  and  collections 
made  by  him  from  sundry  others,  named, 
debtors  to  tbe  estate,  since  the  report  in 
the  Barksdale  suit,  (items  aud  dates  and 
names  specified,)  amounting  to  91,630.19. 
To  this  amended  bill  no  answer  was  made, 
and  it  was  taken  pro  confitssoaa  to  all  tbe 
defendants.  In  August,  1887,  tbe  court  re- 
ferred the  account  to  its  commissioner.  A. 
R.  Green,  In  the  same  terms  as  in  its  order 
of  r^erence  to  Commissioner  Guthrie. 
Commissioner  Green  returned  bis  report 
October  5, 1887, — to  which  there  were  no 
exceptions  for  want  of  notice,— contain- 
ing the  items  specified  in  the  amended  bill, 
and  the  same  as  those  reported  by  Com- 
missioner Guthrie.  He  (Green)  reported, 
upon  evidence  satisfactory,  and  not  ex- 
cepted to,  a  balance  dne  the  estate  ot 
George  H.  West  by  his  administrator  of 
95,485.48,  as  of  October  1,  1887,  with  inter> 
est  on  93,221.61  from  tbat  date;  with  a 
special  statement  of  debts  due.by  George 
H.  West's  estate,  which,  it  allowed,  re- 
duced the  indebtedness  of  the  administra- 
tor to  95,285.48.  To  this  report  of  Com- 
missioner Green  the  defendants,  without 
answering,  filed  three  exceptions:  Firatt 
that  tbe  commissioner  bad  no  authorl^ 
to  go  bebhid  the  settlement  in  the  Barfca. 
dale  suit  in  1879;  second,  that  tbecommlB- 
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Bioner  failed  to  aHow  the  admlnlcitrator 
credit  for  f  200,  fees  paid  to  Leigh  &  Wat- 
kinH,  coanael ;  third,  that  be  had  charged 
the  administrator  with  a  debt  due  from 
C.  R.  Carrington.  U.  H.  Hurt,  adminis- 
trator, and  J.  Medley,  Jr., never  appeared. 
John  L..  Hurt,  the  appellant,  filed  his  an- 
swer on  the  18th  ol  November,  1887,  in 
which  he  nowhere  avers  that  any  of  the 
additional  items,  charged  in  the  amended 
bill,  and  reported  by  the  commissioner, 
were  embraced  in  the  account  settled  in 
the  Barksdale  suit;  nor  does  be  deny  the 
fact  rhargpd,  that  the  administrator  bad 
collectetl  any  of  the  sams  be  is  charged 
and  reported  to  hare  collected,  both  be- 
fore and  since  the  Barkndale  report,  or 
that  they,  or  any  of  them,  were  inclnded 
in  tbe  said  report  in  that  suit.  The  cause 
was  beard.  Anally,  on  tbe  IStb  of  Novem- 
ber, 1S87,  when  the  court  overruled  the 
first  exception,  and  sustained  tbe  second 
and  tbird  exceptions,  and  decreed  tbat  In 
all  otber  respects  the  report  of  Commis- 
sioner Greon  be  confirmed  and  decreed  pay- 
ment accordingly  by  the  administrator, 
H.  H.  Hart,  de  bonis  proprUs,  and  by 
Jamea  Medley,  Jr.,  and  John  L.  Hurt,  bis 
sureties.  From  this  decree,  John  L.  Hurt 
obtained  this  appeal. 

The  controversy  in  this  cause  is  bet  ween 
the  estate  of  Thomas  £.  West,  deceased, 
sole  distributee  of  Qeorge  H.  West,  de- 
ceased, by  bis  administrator,  J.  W.  Riely, 
on  tbe  one  hand,  and  the  administrator, 
H.  H.  Hurt,  of  George  H.  West,  deceased, 
and  his  sureties,  on  the  other,  where  there 
has  been  no  settlement  of  the  estate  ac- 
coant  of  Oeorge  H.  West,  deceased,  to 
whicta  bis  distributee  has  been  a  party,  or 
in  whicta  be  has  been  represented,  or  of 
which  he  had  any  l^al  knowledge.  He 
was  not  a  party,  either  actual  or  construct- 
ive, to  the  creditors'  suit  of  Barksdale 
and  others  against  tbe  administrator,  H. 
H.  Hurt,  tbe  sole  object  of  which  was  to 
ascertain  tbe  debts  against  the  estate  of 
bis  intestate,  and  assets  enough  in  the 
hands  of  the  administrator  to  pay  them, 
and  toenforcetbeir  payment,  without  re- 
gard to  tbe  rights  of  distributees,  or  care 
or  doty  Incnmbent  on  the  complainants  to 
compel  tbe  administrator  to  disclose  more 
assets  than  snfflcient  to  pay  their  debts. 
The  administrator,  H.  H.  Hurt,  so  tar  as 
tbe  record  shows,  was  tbe  only  party  de- 
fendant til  that  suit.  Thomas  £.  West, 
tbe  distributee,  was  not  a  party ;  nor  was 
he,  orhis  estate, represented  in  or  privy  to 
the  settlement;  nor,  so  far  as  is  shown, 
was  be  even  cognisant  of  it.  He  had  no 
connection  or  privity  with  it,  and  it  was 
no  settlement  between  him  and  the  admin- 
istrator; nor  was  it  such  a  settlement  as 
is  contemplated  by  the  statute.  No  njr 
parte  settlement  has  ever  been  made,  and 
tbe  administrator  has  settled  no  account 
since  he  qnalified  in  1868,  except  the  state- 
ment in  tbe  Barksdale  suit  of  collections 
enough  to  satisfy  creditors  then  suing, 
and  to  cover  debts.  Tbis  is  a  suit  by  the 
personal  representative  of  the  distributee, 
charging  the  collection,  by  the  adminis- 
trator of  George  H.  West,  of  large  sums, 
constitating  the  estate  to  which  he  Is  en- 
titled as  sole  distributee,  after  the  pay- 
ment (rf  the  debts  due  by  the  estate,  and 


praying  that  the  said  administrator  be  de- 
creed  to  render  and  settle  his  administra- 
tor account.  Tbe  sole  issue  presented  by 
tbe  record  is  whether  or  not,  in  ascertain- 
ing what  assets  of  Oeorge  H.  West  have 
actaully  been  received  by  H.  H.  Hart,  bis 
administrator,  since  bis  qualification  as 
such,  tbe  court  and  its  commissioner  can 
inquire  whether  any,  and,  if  any,  what, 
assets  were  collected  by  tbe  administrator 
prior  to  the  1st  October,  1878,  the  date  of 
tbe  settlement  made  in  the  creditors'  suit 
of  Barksdale  and  others  against  the  ad- 
ministrator of  George  H.  West,  and  wbteb 
were  not  reported  or  inclnded  in  that  set- 
tlement, nor  ever  otherwise  accounted  for. 
Both  tbe  commissioners.  Oatbrie  and 
Green,  report  tbe  aggregate  of  tbe  collec- 
tions made  by  thesaid administrator  prior 
to  the  said  Barksdale  report,  and  not  em- 
braced in  that  report,  as  f  956.14;  and  the 
face  that  they  were  actnally  collected  by 
the  administrator,  as  reported,  is  nowhere 
denied  or  attempted  to  be  disproved ;  nor 
is  there  any  pretense  or  Hssertion  by  the 
defease  that  these  items  had  been  included 
in  the  settlement  made  In  the  Bartcsdale 
suit,  or  had  ever  been  accounted  for  by  the 
administrator  in  any  way,  or  at  any  time. 
On  the  contrary,  there  is  no  exception  to 
either  of  tbe  reports  made  in  the  cause  on 
this  ground.  The  fact  is  distinctiy  charged 
in  the  amended  bill,  and  is  confessed  by  the 
silence  of  the  administrator  and  bissurety. 
Medley.  It  Is  also  confessed  by  tbe  surety, 
John  L.  Hurt,  the  appellant,  whose  an- 
swer on  oath  does  not  deny  thecoliectlons 
of  tbe  sums  named,  from  the  persons 
named,  at  the  dates  specified ;  nor  claim 
that  they  were  embraced  In  the  Barksdale 
settlement.  The  defense  is  purely  technic- 
al,— that,  by  tbe  law  regulating  a  sur> 
charge  and  falsification  uf  a  settlement, 
tbe  settlement  in  the  Barksdalesuit  In  1879 
is  conclusive,  and  a  bar  to  all  inquiry  into 
tbe  transactions  of  theadministratorprior 
to  October  1, 1878,  the  date  of  that  report. 
But  this  is  not  a  case  of  surcharge  or  falsi- 
fication. Tbe  law  of  surcharge  really  ap- 
plies to  cases  of  those  settlements.  Inter 
partes,  which  are  made  under  the  law  by 
a  commissioner  of  accounts,  or  by  a  mas- 
ter commissioner  of  a  court,  where  all  the 
parties  in  interest  are  made  parties  to  the 
settiement  by  the  commissioner's  notice, 
or  by  process  or  publication  in  a  suit,  and 
who  thus  have  notice  of  the  settlement, 
and  are  afforded  an  opportunity  to  defend 
or  assert  their  rights,  and  hold  the  fiduci- 
ary to  a  strict  responsibility.  It  would 
open  a  wide  door  to  fraud  and  collusion 
to  decide  tbat,  by  a  settlement  or  state- 
ment made  In  a  creditors'  suit,  without 
notice  to  the  distributees  of  an  estate, 
either  actual  or  constructive,  the  adminis- 
trator can  report  Just  enough  assets  in 
hand  to  satisfy  the  creditors  in  tbat  suit, 
and  conceal  all  others,  and  yet,  thereby, 
be  exempted  from  all  future  inquiry  by 
the  distributee.  But,  even  were  this  a  bill 
to  surcharge  and  falsify,  the  administra- 
tor of  the  distributee  has  come  strictly 
within  the  requirements  of  theluwurstat- 
utory  rule.  He  has  distinctly  specified  the 
sums  charged  to  have  been  collected,  the 
times  when  collected,  and  the  persons  from 
whom  collected  by  the  administratorprfor 
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to  the  lat  of  October,  1878,— the  date  of  the 
Barkadale  report.  Bebaenot  ittipugDflcl 
the  accuracy  or  the  correctnesB  ot  that  re- 
port In  that  suit.  Be  has  adopted  It  and 
tbe  balance  which  It  shows  to  be  in  the 
bands  ot  the  administrator,  and  It  enters 
as  an  item  ot  tbe  amount  be  claims.  But 
he  claims  sums  collected  by  tbe  adminis- 
trator not  in  that  account,  and  in  addition 
to  it,  and  the  commissioners  report  each 
ot  tbe  items  so  specified  and  claimed. 
Tbougb  specifically  charged,  the  items  are 
not  denied  or  challenged  in  tbe  answer; 
and,  though  reported,  tbe  reports  are  not 
excepted  to  tor  want  ot  evidence,  or  tor 
any  Improper  evidence.  True,  tbe  counsel 
in  argument  raised  a  question  on  the  evi- 
dence, but  it  is  unsupported  by  the  plead- 
ings and  record,  while  it  is,  withal,  contra- 
dicted by  the  tail  ure  ot  tbe  anHwer  to  de- 
ny the  fact  of  the  collections.  The  bill  and 
amended  bill  are  one  continuous  suit,  and 
It  was  not  necessary  to  retake  the  deposi- 
tions taken  by  Commissioner  Guthrie. 

The  alleged  delay  In  asserting  the  rights 
ot  the  distributee  and  his  estate  may  be 
accounted  tor  by  tbe  death  of  the  distrib- 
utee, the  administration  of  bis  widow,  an 
aged  lady,  and  her  death,  and  by  the  ulti- 
mate qualification  of  the  complainant  as 
administrator  d.  b.  o.c.  t.a.,sufflcleutly  to 
repel  any  presumption  orcharge  of  laches. 
Tbe  complainant's  cause  ot  action  is  not 
barred  by  the  act  of  limitation  in  this  case, 
and  there  are  no  circumstances,  such  as 
the  death  of  parties,  loss  ot  papers, 
etc.,  to  call  tor  the  equitable  bar.  We  are 
of  opinion  that  there  is  no  error  In  the  rec- 
ord of  which  the  appellant  can  complain, 
and  the  judgment  of  thiscourt  is  to  affirm 
the  decree  appealed  from. 


Patterson  v.  Eakin  et  al. 
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EULB  of  DKOBDBNT'g  liAlW  —  NOTICE  —  B^tnTT — 

Consolidation  or  Causes. 

1.  The  purchaser  at  a  foreclosure  sale  of  a 
vendor's  lien  on  land  owned  by  a  testator  also 
took  an  assignment  of  the  debt  secured  by  the 
lien  as  well  as  of  an  unsecured  debt  against  tes- 
tator's estate.  Afterwards  testator's  adult  dev- 
isees instituted  a  proceeding  against  the  minor 
devisees  for  a  sale  of  testator's  other  land,  not 
subject  to  the  vendor's  lien,  praying  that  the  pro- 
ceeds of  the  sale  be  distributed  after  the  payment 
of  testator's  debts.  Tbe  land  was  ordered  sold, 
and  this  proceeding  was  then  consolidated  with 
the  vendor's  lien  suit.  Held,  that  the  purchaser 
at  the  foreclosure  of  the  vendor's  lien  was  enti- 
tled to  notice  of  the  conflrmation  of  the  sale  or- 
dered in  the  proceedings  between  the  devisees,  as 
he  was  an  adverse  partv  to  the  purchaser  at  such 
sale  within  the  meaning  of  Code  Va.  i  S42(J, 
which  empowers  the  circuit  Judge,  on  notice  to 
the  "adverse  party"  or  his  counsel,  to  confirm  a 
sale  of  land  made  under  a  decree  In  a  chanoeiy 
cause. 

9.  Though  brought  by  a  different  plaintiff,  the 
consolidation  of  the  vendor's  lien  suit  and  the 
proceedings  for  the  sale  of  testator's  other  land 
was  proper,  as  both  were  substantially  against 
the  same  defendants,  and  to  a  certain  extent  had 
the  same  object  in  view, — the  administration  of 
testator's  estate. 

8.  A  court  of  equity  has  the  inherent  power 
to  order  a  consolidation  of  causes,  in  its  diacre- 
Uon. 


4.  A  sale  of  a  decedent's  land  for  more  than 
sufficient  to  pay  all  his  debts  should  not  be  set 
aside,  after  ft  has  been  absolutely  conflrmed,  on 
the  petition  of  a  creditor  who  doee  not  allege  or 
show  that  he  was  pre]udioed  thereby,  simply  be- 
cause such  creditor  had  no  notice  of  the  confir- 
mation of  the  sale. 

This  is  an  appeal  from  a  decree  ot  tbe 
circuit  court  ot  Botetourt  county  rendered 
on  the  iiSth  day  of  May,  1890.    The  case,  so 
far  as  it  is  necessary  to  be  stated,  is  as 
follows:    In  1878,  WUliam  E.  Eakin,  late 
of  Botetourt  county,  died,  seised  and  pos- 
sessed of  a  lot  of  land,  upon  which  was  a 
store-house,  in  the  town  of  Fincastle,  and 
a  farm  containing  195  acres,  situate  Jusc 
outside  of  the  town.    The  latter  he  de- 
vised by  bis  will  to  bis  wife  for  life,  and 
at  her  death  to  his  children.    Cpon  tbe 
former  was  a  vendor's  Hen,  and  In  1883  a 
suit  was  brought  in  the  said  circuit  court 
to  enforce  it.    Tbe  formal  parties  to  this 
suit  were  J.  P.  Spessard,  the  bolder  of  tbe 
lien,  and  the  executrix,  heirs,  and  devlseea 
of  the  decedent.    The  cause  was  referred 
to  a  commissioner  to  take  an  account  of 
the  debts,  who  duly  executed  tbe  decree, 
and  returned   his   report   to   the  court. 
From  this  report  it  appeared  that  the  in 
debtedness  of  tbe  estate  consisted  of  two 
debts  only,  one  tbe  debt  secured  by  the 
vendor's  lien,  and  the  other  an  unsecured 
debt  to  M.  W.  Camper  for  $750,  which  two 
debts  ag(;regated,  principal  and  interest, 
f2,194.87,  an  of  November  1, 1K85.    Under 
a  decree  ot  the  court,  tbe  lot  was  then  sold 
to  one  Fulnller  for  S2.15(),  a  sum  more 
than  sufficient  to  satisfy  the  costs  and 
vendor's  lien,  and  the  sale  was  conflrmed. 
The  purchaser  afterwards  assigned  his  in- 
terest to  the  appellee  J.   H.  H.  Flggatt, 
who  also  took  au  assignment  of  tbe  two 
debts   above   mentloued,  as   the    record 
showed,    In  this  state  of  things,  a  suit 
was  brought  in  the  same  court  in  1889,  by 
the  adult  devisees  against  the  infant  devi- 
sees, to  sell  the  farm.    The  bill  referred  to 
the  Spessard  suit  as  having  been  brought 
to  subject  the  testator's  property  to  the 
payment  of  his  debts,  and  alleged  that  the 
interests  of  the   devisees,  and  especially 
tbe  Interests  of  the  infant  children,  would 
be  greatly  promoted  by  a  sale  of  the  farm, 
and  a  suitable  investment  of  the  proceeds 
for  their  benefit.    And  tbe  prayer  of  the 
bin  was  that  the  land  be  sold,  and  that, 
"after  satisfying  the  balanceof  the  Indebt- 
edness of  the  estate,"  the  proceeds  be  in- 
vested, etc.    Testimony  In  support  of  the 
allegations  of  the  bill  was  taken,  and    a 
sale  was  ordered.    The  decree  authorised 
tbe  commissioner  ot  sale  to  sell  publicly 
or  privately,  as  be  might  deem  best,  but 
provided  that,  in  the  event  ot  a  public 
sale,  he  should  first  advertise  the   time. 
place,  and  terms  of  sale  for  four  succesnive 
weeks  in  the  FlncaHtle  Berald.    It   was 
also  ordered  by  the  same  decree  that  the 
cause  be  consolidated  and  heard  with  the 
Spessard  suit.    The  commissioner  of  sole 
afterwards  reported  that  he  bad  sold  the 
farm  at  public  auction  to  S.  F.  Patterson, 
the  appellant  here,  for  f  1,550,  after  having 
advertised  the  sale  as  directed  by  the  de- 
cree of  sale,  and  that,  In  bis  opinion,  tlie 
sale  was  a  good  one,  and  ought  to  be  con- 
firmed.   This  report,  to  which  there  was 
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no  exception,  vras  filed  od  tlie  15th  ot 
April,  ISDO,  aurt  un  the  same  day  notice 
was  given  by  Patterson  to  all  the  parties 
to  the  suit  last  mentioned,— that  is,  to 
the  widow  and  children  of  the  testator, 
and  to  the  guardian  ad  Utem  of  the  in- 
fant cbildren, — that  on  the  19th  of  the 
same  month  he  woold  move  the  judg^  of 
theelrcaitcoartln  vacation  toconfirm  the 
sale,  'Which  motion  was  made  according- 
ly, and  the  sale  was  confirmed  without 
objection.  Afterwards,  however,  to-wlt, 
at  the  May  term,  1890,  a  petition  was  filed 
by  FigKatt  alleelnK  that,  as  assignee  as 
aforesaid,  be  was  a  creditor  of  the  estate, 
and  praying  that  the  sale  to  Patterson  be 
resclndeil.  He  also  otfereil  an  upset  bid  of 
20  per  cent,  for  the  land.  The  grounds 
npon  which  the  sale  was  aslced  to  be  re- 
scinded were  these:  (1)  Because  It  was 
made  without  any  account  of  the  debts  of 
the  decedent  having  been  taken;  (2)  be- 
cause It  was  not  advertised  as  directed  by 
the  decree  of  sale;  (3)  because  the  sale  had 
been  confirmed  without  notice  to  the  peti- 
tioner or  to  any  other  persons  than  the 
parties  to  the  suit  of  Eakin  v.  Eakin ;  and 
(4)  because  the  land  was  sold  for  an  inad- 
equate price.  The  application  to  rescind 
the  sale  was  opposed  by  Patterson,  who 
filed  affidavits  to  the  effect  that,  after  con- 
firmation of  the  sale,  he  had  taken  posses- 
sion of  the  land,  and  improved  It,  and  bad 
sold  a  part  of  It  to  a  booa  Sde  purchaser, 
who  bad  paid  a  port  of  the  purchase 
money;  that  the  land  brought  a  foir 
price,  and  the  devisees  of  the  t<;stator, 
the  only  parties  really  Interested,  were 
satisfied  with  the  sale,  and  wished  it  to 
stand.  The  circuit  court,  however,  when 
the  caoae  came  ou  to  be  heard,  set  aside 
the  sale,  on  the  ground  that  proper  notice 
of  the  motion  to  confirm  it  had  not  been 
given;  and  from  that  decr^ Patterson  ap- 
pealed. 

Benf-  Baden  and  John  E.  Penn,  for  ap- 
pellant.   J.  B.  B.  Flggatt,  for  appellees. 

Lewis,  P.,  {after  atattng  the  facts  as 
above.)  1.  Section  8426  of  the  Code,  under 
which  tlie  proceeding  to  confirm  the  sale 
was  had,  enacts  as  follows:  "On  the  mo- 
tion of  any  party  to  a  chancery  cause 
pending  in  a  circuit  court,  on  reasonable 
notice  to  the  adverse  party  or  his  counsel, 
the  Jadge  of  sncb  court  may,  in  vacation, 
make  any  interlocutory  decree  or  order, 
or  direct  any  proceeding  therein,  prepara- 
tory to  the  hearing  of  the  cause  on  the 
merits ;  and  may  also,  after  like  notice  to 
the  adverse  party  or  his  counsel,  and  to 
the  pnrebaser,  make  an  order  confirming, 
or  refoslng  to  confirm,  a  sale  made  under 
a  decree  In  any  such  cause.  **  We  do  not 
doubt  that,  according  to  the  true  con- 
struction of  this  section,  the  appellee  Flg- 
gatt was  entitled  to  notice  of  the  motion 
to  confirm  the  sale,  although  be  was  not 
formally  a  party  to  the  salt  in  which  the 
snle  was  made.  He  was  confessedly,  In  a 
general  sense  at  least,  a  party  to  the 
Spnsard  salt,  which,  according  to  the 
doctrine  of  Simmons  v.  Lyles,  27  Qrat. 
922,  was  a  creditors'  suit,  although  the 
bill  was  filed  merely  t<i  enforce  the  ven- 
dor's lien,  saying  nothing  of  the  other 
creditors.  At  all  events.  It  was  competent 
T.  128.  E.  no.4 — 10 


for  the  creditors,  or  any  of  them,  to  come 
In  and  prove  their  debts,  and  have  them 
paid  out  of  the  balance  remaining  aftet 
the  vendor's  Hen  v/rs  satisfied.  ElUcott 
V.  Welch.  2  Bland.  242.  And  being  thus 
a  party  to  that  suit,  which  was  consoli- 
dated with  the  suit  of  Eakin  v.  Enkin,  the 
said  appellee  was  Interested  in  the  sale, 
and  ought  therefore  to  have  been  notified, 
either  personally  or  through  his  counsel,  of 
the  motion  to  confirm  It.  It  would  have 
been  competent  for  blm  to  have  opposed 
the  confirmation  of  the  sale,  and  to  have 
appealed  from  the  order  confirming  It,  as 
much  so  as  If  he  had  been  a  formal  party 
to  both  suits.  He  was  therefore  an  "ad- 
verse party"  to  the  purchaser,  within  the 
meaning  of  the  statute,  and  as  such  enti- 
tled to  notice. 

The  appellant,  however,  denies  that  It 
was  competent  for  the  court  to  consoli- 
date the  suits;  but  we  do  not  concur  In 
his  view.  Although  brought  by  different 
plaintiffs,  they  are  substantially  against 
the  same  defendants,  and  to  a  certain  ex- 
tent have  a  common  object,  i.  e.,  the  ad- 
ministration of  the  testator's  estate ;  for 
the  one,  as  we  have  seen,  is  a  creditors' 
suit,  and  the  other,  in  eftect,  prays  for  a 
settlement  of  the  estate  In  the  prayer  that, 
after  the  debts  are  paid,  the  balance  of  the 
proceeds  of  the  sale  of  the  land  be  invested 
for  the  benefit  of  the  devisees,  so  that  a 
settlement  of  the  estate  is  a  necessary  pre- 
liminary to  the  granting  of  the  relief 
prayed  for  in  the  bill.  There  is  no  reason 
then  why  the  suits  should  not  have  been 
consolidated,  or  why  two  accounts 
should  have  been  taken,  thus  adding  to 
the  costs  and  delay  of  the  litigation,  when 
one  Is  ample  for  the  purposes  of  both  suits. 

But  It  Is  contended  that  the  question  is 
one  not  of  convenience,  but  of  power  in 
the  court.  In  other  words,  that,  while 
causes  may  be  heard  together,  there  is  no 
such  thing  asthelrconsolidation  inequity. 
But  the  common  practice  of  our  courts  is 
to  the  contrary,  although  there  is  no  de- 
cision of  this  court  defining  the  power  of 
the  chancellor  In  this  particular,  and  tbe 
existence  of  the  power  has  been  doubted, 
and  in  some  cases  denied.  2  Barb.  Ch. 
Pr.  819,  and  cases  cited.  In  Claiborne  v. 
Gross,  and  Wlmblsh  v.  Same,  7  Leigh,  881, 
where  separate  suits  were  brought  by  as- 
signees of  two  Judgments  to  set  aside  as 
fraudulent  a  deed  made  by  the  Judgment 
debtor,  and  which  were  ordered  to  be  con- 
solidated, two  Jndges  out  of  three  held  the 
order  Ineffectual;  Judge Carr, In  his  opin- 
ion, quoting  with  approval  the  language 
of  Chief  Baron  Richards,  in  Forman  v. 
Blake,  7  Price,  654,  who  said:  "I  never 
heard  ot  an  order  In  the  course  of  my  ex- 
perience forconbolidatingcauses  inequity, 
nor  can  I  conceive  upon  what  principle 
it  can  be  done."  The  third  Judge,  how- 
ever, (TccKKR,  P.,)  saw  no  reason  why, 
when  separate  suits  are  brought  which 
might  have  been  brought  by  the  plaintiffs 
Jointly,  they  may  not  be  consolidated  Into 
a  single  cause,  though  he  did  not  think  It 
necessary  to  decide  tbe  point.  And  In 
Devrlee  v.  Johnston,  27  Grat.  805,  an 
order  was  approved  which  consolidated 
three  suits  by  the  same  plalullffs  against 
the  same  defendants  to  subject  thesamt 
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(and  to  the  payment  of  tbeir  debts.  In 
a  Bubeequent  case,  however,  (Barger  r. 
Buckland,  28  Grat.  850,)  where  separate 
auits  were  brought  by  different  plaintiffs 
ugaiust  the  same  defendant  to  subject  his 
lands  to  the  payment  of  the  debts  due  the 
plaintiffs  respectively,  this  court  said  it 
was  doubtful  whether  the  causes  could 
have  been  properly  consolidated  without 
the  plaintiffs'  consent,  the  court  dlstin- 
Kulshlng  the  case  from  Stephenson  v. 
Taverners,  9  Grat.  898,  which  was  a  credit- 
ors' sui  t  for  the  administration  of  assets.  In 
the  last-mentioned  case,  and  iu  nnmeroas 
subsequent  cases,  it  has  been  held  that, 
where  several  suits  are  brought  by  differ- 
ent creditors  against  the  same  estate,  the 
court  will  order  the  proceedings  in  all 
the  suits  but  one  to  be  stayed,  and  will  re- 
quire the  several  parties  to  come  in  under 
the  decree  in  that  suit,  so  that  only  one 
account  of  the  estate  may  be  necessary. 
And  the  same  rule  appliss  in  all  cases 
where  several  suits  are  brought  for  the 
administration  of  the  same  estate,  no 
matter  by  whom  brought.  1  Daniell,  Cb. 
Pr.  (5th  Amer.  Ed.)  •797.  This,  It  must 
be  admitted,  Is,  if  not  a  technical  consoli- 
dation of  suits,  at  least  the  exercise  of  a 
power  analogous  to  it;  and  there  is  no 
more  legislative  authority  for  the  one 
than  the  other.  If  the  power  exists  in 
either  case  it  is  because  it  is  one  of  the  im- 
plied or  inherent  powers  of  the  court  to 
make  reasonable  rules  for  the  transaction 
-and  regulation  of  Its  business;  and  it 
would  be  extraordinary  if  such  a  power 
did  not  exist.  A  question  as  to  the  con- 
flolldatlon  of  causes  in  equity  came  be- 
fore the  court  of  appeals  of  West  Virgin- 
ia in  Beach  v.  Woodyard,  5  W.  Va.  231,  in 
which  case  the  view  was  expressed  that, 
unless  governed  by  statute,  the  rule  is  the 
same  in  equity  as  at  law;  that  is  to  say, 
that  the  power  exists,  but  that  it  isnot  a 
matter  of  right,  but  rests  in  the  discretion 
of  the  court,  to  be  exercised  according  to 
the  particular  circumstances  of  each  case. 
To  the  same  effect  is  Burnham  v.  Dalling, 
16  N.  J.  Eq.  310.  In  that  case.  In  granting 
a  motion  to  consolidate  separate  suits  by 
three  wards  against  thedetendant  as  their 
f^uardian  for  an  account,  it  was  said  that 
the  power  of  a  court  of  equity  to  consoli- 
date causes  with  or  without  the  consent 
of  the  complainant  rests  upon  the  clearest 
principles,  and  is  essential  to  prevent 
abuses,  and  to  protect  defendants  against 
oppression ;  that  the  order  for  consolida- 
tion is  not  of  right,  but  is  matter  of  dis- 
cretion, and  upon  such  terms  as  the  court 
may  direct;  that  the  same  reasons  exist 
for  the  consolidation  of  causes  in  equity 
as  at  law,  although,  from  the  nature  of 
tb<«  proceeding,  more  caution  may  be  re- 
quired in  the  exercise  of  the  power  by  a 
court  of  equity.  And,  referring  to  the  re- 
mark of  Chief  Baron  Richards,  above 
quoted,  it  was  said :  " This  opinion  is  the 
more  remarkable  as  In  the  earlier  case  of 
Keighley  v.  Brown,  16  Ves.  844,  a  similar 
motion  was  made  on  the  part  of  the  de- 
fendants to  consolidate  several  suits,  and 
both  Sir  Samubl  Romilly,  by  whom  the 
motion  was  made,  and  the  chancellor 
[Lord  Eldon]  speak  of  the  practice  as  a 
familiar  one.    The  only  question  seems  to 


have  been  whether  it  was  a  special  appli- 
cation, or  of  course.  And  the  next  day 
the  lord  chancellor  said  he  had  consulted 
Baron  Thompson  of  the  exchequer,  who 
had  no  idea  that  the  motion  was  of  course, 
though  sometimes  made  under  spHsial  cir- 
cumstances. The  rule  announced  by  these 
decisions  is,  we  think,  founded  in  reason, 
and  Is  the  true  one.  It  was  therefore 
competent  for  the  court  below  to  consoli- 
date the  suits  a8itdid,and,haringconsol- 
idated  them,  the  appellee  Figgatt  became 
a  party,  in  a  general  sense,  to  both  suits, 
and,  as  such,  (>nght  to  have  been  given 
notice  of  the  motion  to  confirm  the  sale, 
for  the  statute  authorliing  proceedings 
in  vacation  must  be  followed,  if  at  all, 
with  strictness. 

2.  But  It  by  no  means  follows  that  the 
decree  setting  aside  the  sale  because  notice 
was  not  given  is  right.    On  the  contrary, 
it  is  plainly  erroneous,  for  the  question  is, 
has  the  appellee  been  prejudiced  by  the 
failure  of  the  purehaser  to  give  htm  notice? 
In    a  number   of    recent  decisions,    this 
court  has  held  that  a  Judicial  sale  which 
has  been  absolutely  confirmed  by  tbecourt 
that  ordered  It  is  not  to  be  set  aside  for 
mere  irregularity,  or  for  mere  Inadequacy 
of  price,  or  for  an  Increase  of  price  aloue, 
but    that,    to    rescind     it,  some  special 
ground  must  be  laid, — something  which 
goes  to  the  very  substance  of  the  con- 
tract, such  as  fraud,  accident,  mistake,  or 
misconduct  on  the  part  of  the  purchaser 
or  other  person  connected   with  the  sale 
which  has  worked  injustice  to  the  party 
complaining.    Insurance  Co.  v.  Cottrell,85 
Va.  857,  9  S.  E.  Rep.  132;  Berlin  ▼.  Mel- 
horn,  75  Ya.  639;  Langyher  v.  Patterson. 
77  Va.  470;  Karn  v.  Iron  Co.,  11  S.  E.  Rep. 
431.    And,  if  we  apply  this  rule  to  tlie 
present  case,  the  error  in  the  decree  is  ap- 
parent.   The  petition  filed  in  the  court  be- 
low praying  that  the  sale  t>e  rescinded 
does  not  charge  fraud,  or  any  other  rec- 
ognized ground  for  the  rescission  of  a  sale. 
It  does  not  even  allege  that  the  rights  uf 
the  petitioner  have  been  prejudiced,  and 
there  is  nothing  to  show  that  they  have 
been.    It  appears  that  the  town  property 
sold  for  enough  to  satisfy  the  vendor's 
lien,  and  that  the  farm  sold  for  more  than 
enough  to  pay  the  Camper  debt,  so  that 
by   no   possibility   could    the  petitioner 
have  been  prejudiced  by  theorder  oonflrm- 
ing  the  sale.    It   is  true,  it  was  Stated  In 
general  terms  In  the  petition  that  be  "had 
filed  an  attachment  against  the  interest 
of  William  C.  Eakin,"one  of  the  adolt  dev- 
isees, but  it  is  not  stated  when  or  for 
what  the  attachment  was  sued  out,  &nd 
there  is  no  proof  whatever  In  the  record 
of  any  indebtedness  on  the  part  of  the 
said  William  C.  Eakin  to  the  petitioner,  ur 
to  any  one  else.    The  decree  of  confirma- 
tion, in  any  view,  was  not  void ;  and,  in 
asking  that  it  be  set  aside,  it  was  incum- 
bent on  the  petitioner  to  show  affinna- 
tively  that  he  had  been  prejudiced  by  it. 
for  in  such  a  case  the  rule  applies  that 
that  which  does  not  appear  does  notexist. 
And  it  the  petitioner's  rights  have   not 
been  prejudiced,  then  be  is  not  entitled  to 
have  the  sale  rescinded,  no  matter  what 
irregnlarities  may  have  been  committed. 
This  is  now  the  settled  doctrine,  both  In 
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EnKland  and  in  Vlrnrlnla,  relatins  tn  Ja- 
Oiclal  sales ;  and,  aa  Loril  Eldon  said.  In 
White  T.  WilBon,  14  VeH.  161,  a  more  mis- 
cbievoua  tbing  coold  not  be  done  to  snit- 
ore  tban  to  relax  further  the  binding:  nat- 
ure of  each  contracts.  The  decree  mast, 
therefore,  be  reversed,  and  the  cause  re- 
manded for  further  proceedings  nut  incon- 
sistent with  this  opinion. 


Crafforo  et  at.  v.  Board  of  ScPEBTisoBfl 

OF  Warwick  County. 
(Supreme  Court  of  Ajmml*  cf  V^/rgitiia.    Hor. 

Chajiob  or  Couhtt-Bbat— AppLioATioir  or  Tax- 

PaTBBS— COBPOBATIOHS— PeBBOMB. 

Bess.  Acta  Va.  1887-88,  p.  466,  pravldes  that 
"it  ataall  be  the  duty  of  the  jndfte  of  the  oonnty 
court,  apom  the  sppUcation  of  persons  pajingone- 
(hird  oi  the  taxes  on  real  estate"  in  the  county  of 
W.,  "to  order  the  officers  conducting  elections  at 
the  several  places  for  holding  elections"  in  said 
county  "to  open  a  poll  for  the  purpose  of  ascer- 
taining the  sense  of  the  qualified  voters  of  said 
county  as  to  whetlier  or  not  the  site  of  the  court- 
bouae  of  said  oonnty  "  shonld  be  changed.  Held, 
that  the  tenns  "persons  paying  one-third  of  Uie 
taxes"  include  corporations  paying  taxes  on  real 
estate,  as  well  as  natural  persons.  Bicbajumoit 
and  Hnrrosr,  JJ.,  dissenting. 

CbrtatisaS  Chrbtiaa  and  J.  F.  Hvbbard, 
tor  appellants.  Thomas  Tubb  and  A,  S. 
t^etrtu;  for  appellees. 

Faonti^rot,  J.  Tbis  is  an  appetil  from 
a  decree  of  the  circuit  court  uf  Warwlclc 
county  rendered  un  tlie  22d  day  of  March, 
1b88,  1b  a  salt  in  which  John  H.  Craflord 
and  others,  citiiens,  tax-payers,  and  vot- 
ers uf  the  county  of  Warwick,  are  com- 
plainants, and  the  board  of  supervisors  of 
Warwicic  county  are  defendants.  The 
said  decree  appealed  from  dissolved  an  in- 
junction awarded  by  the  Judge  of  the  cor- 
poration court  of  the  city  of  Manchester 
enjoining  and  restraining  the  said  defend- 
ants in  Bald  suit,  tbe  said  board  of  super- 
visors of  the  county  of  Warwick,  their 
agents,  successors,  etc.,  from  pulling 
down  and  removing  the  court-house, 
clerk's  office,  and  Jail  of  tbe  said  county  of 
Warwick,  which  the  said  defendants  were 
proceeding  to  do,  in  consequence  of  tbe 
result  of  an  election  held  in  said  county, 
under  the  order  of  tbe  county  court  of 
said  coonty  made  In  pursuance  and  by 
virtue  of  tbe  antbnrity  of  an  act  of  tbe 
general  assembly  of  VirKlnia,  approved 
.March  2. 1888,  entitled  "An  act  to  author- 
ise tbe  Qualified  voters  otWitrwlck  coun- 
ty to  vote  upon  tbe  question  of  the  re- 
moval of  the  court-bouse  of  said  county," 
(SPSS.  Acts  1887-88,  p.  465.) 

Tbe  point  to  be  decidefl  by  tbis  court  Is 
tbe  proper  construction  of  tbe  first  sec- 
tion of  this  aforesaid  act,  wblrb  is  as  fol- 
lows; "That  it  shall  be  the  duty  of  the 
judge  of  the  county  court,  upon  the  ap- 
plication of  persons  paying  one-third  of  tbe 
taxes  npon  real  estate  in  said  county,  to 
order  the  officers  conducting  elections  at 
the  several  places  for  holding  elections  in 
the  county  of  Warwl(;k,  on  the  fourth 
Thnraday  in  May,  1888,  to  open  a  poll  tor 
the  purpose  of  ascertaining  the  seniie  of 
the  qualified  voters  of  said  county  as  to 
whether  or  not  the  9lte  of  the  coart-bouae 


of  the  said  county  shall  be  changed  from 
its  present  location  to  Newport  News,  in 
said  county,"  etc.  At  tbe  March  term, 
1888,  of  the  county  court  of  Warwick 
county, — to- wit,  on  tbe  ISttb  day  of  March, 
1888, — au  order  was  made  recitinsr  that 
"upon  tbe  application,  in  writing,  of 
George  B.  West,  C.  M.  Braxton,  J.  J.  Kel- 
lum,  8.  B.  Reeser,  Y.  H.  Gordon,  A.  C. 
Jones,  C.  F.  Groome,  B.  F.  Yurlington, 
John  A.  Young,  E.  B.  Smith,  J.  M.  Curtis, 
J.  H.  Bcbrlminger,  and  others,  it  appear- 
ing to  tbe  court  from  the  land  books  of 
the  county  of  Warwick  that  the  appli- 
cants pay  more  tban  one-third  of  the  tax 
assessed  on  real  estate  in  said  county,  it 
is  ordered  that.  In  accordance  with  the  act 
of  assembly  approved  March  2, 1888,  the 
sense  of  tbe  qualified  voters  of  the  said 
county  be  taken  on  tbe  fourth  Thursday 
in  May,  1888,  as  to  whether  or  not  the  site 
of  the  court-house  of  the  said  county  shall 
be  changed  from  its  present  location  to 
Newport  News,  in  said  county, "  etc.  Ac- 
cordingly, on  tbe  4th  Thursday  in  May, 
1888,  the  said  election  was  duly  held  as 
ordered,  at  which  said  election  688  votes 
uf  registered  voters  ol  the  said  county  of 
Warwick  were  polled  and  canvassed  for 
the  removal  of  tbe  court-house  of  War- 
wick county  to  Newport  News,  and  878 
votes  of  registered  voters  of  said  county 
were  polled  and  canvassed  against  tbe 
removal  of  the  court-house  of  Warwick 
county  to  Newport  News.  In  pnrsiumee 
uf  and  obedience  to  the  will  of  the 
majority  of  tbe  qualified  voters  of  War- 
wick county,  as  ascertained  at  tbe  said 
election,  and  duly  certified,  the  board  of 
supervisors  of  the  said  county  (appellees 
here)  were  carrying  into  effect  the  sense 
of  the  voten  as  so  expressed,  when  tbe 
appellants  presented  to  the  judge  of  the 
corporation  court  of  tbe  city  uf  Manches- 
ter their  bill,  alleging  that  no  valid  elec- 
tion has  ever  been  held  or  ordered,  under 
tbe  provisions  of  the  said  act  of  the  gen- 
eral assembly,  etc.,  and  praying  for  an  in- 
junction to  restrain  tbe  board  of  super- 
visors of  Warwick  county  in  their  said 
proceedings,  and  for  a  decree  declaring 
that  the  said  election  had  been  improper- 
ly ordered,  and  was  therefore  illegal  and 
void,  and  asking  for  general  relief.  On 
the  4th  day  of  September,  1888,  an  injunc- 
tion was  awarded  to  the  complainants, 
according  to  the  prayer  of  their  bill,  by 
the  judge  of  the  corporation  or  hustings 
court  ojf  the  city  of  Manchester,  to  "en- 
join and  restrain  the  ddendants,  tbe 
board  of  supervisors  of  Warwick  county," 
etc.,  "their  agents, "etc.,  "and  all  others 
from  pulling  down  and  removing  the 
court-house,  clerk's  office,  and  jail  of  the 
county  of  Warwick  from  its  present  loca- 
tion, until  the  further  order  of  tbe  cireuit 
court  of  the  county  of  Warwick. "  The  de- 
fendants answered,  and  demurred  to  the 
bill,  and  the  cireuit  court,  by  its  decree  uf 
March  22, 1889, "  overruling  the  said  demur- 
rer, ordered  and  decreed  that  tbe  injunc- 
tion heretofore  awarded  in  this  cause  by 
the  Hun.  J.  H.  Ingram,  Judge  uf  the  cor- 
poratlon  court  of  the  city  of  Manchester, 
September  4,  1888,  be,  and  the  same  is 
hereby,  dissolved;  and  tbe  bill  of  the 
plaintiffs  be  .dismissed,^  ate.  .The  quea- 
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tlon  raised  by  the  pleadings  in  this  cause  | 
Is  whether  or  not  corporations  are  Includ- 
ed or  signified  in  the  term '"  persons, "  as 
expi-eesed  In  the  first  s^tlou  of  the  said 
act  ol  assembly  of  March  2,  1888,  onder 
which  the  sense  of  the  qualified  voters  of 
Warwick  county  was  ordered  to  be  taken, 
and  was  so  taken,  by  the  election  afore- 
said. The  appellants  contend  that  the 
word  "  persons  "  in  the  said  act  does  not 
embrace  or  include  corporations;  and 
that  the  said  word  "persons"  should  be 
construed  to  mean  "voters  paying  taxes 
on  real  estate  in  the  county  of  Warwick ; " 
and  that  the  corporations  owning  real  es- 
tate In  the  said  coonty,  and  paying  taxes 
on  the  same  amounting  to  very  nearly  two- 
thirds  of  the  whole  taxes  on  real  estate 
in  the  county,  were  not  competent  sign- 
ers to  the  written  petition  or  application 
to  the  Jndge  of  the  county  court  upon 
which  he  based  the  order  for  the  election 
to  take  or  test  the  sense  of  the  qualifled 
voters  of  the  county  iif  Warwick  as  to  the 
removal  of  the  site  of  the  court-house  of 
the  said  county,  under  the  provisions  of 
the  said  act.  The  language  of  the  first 
section  of  the  act  under  consideration  is 
plain,  explicit,  positive,  and  unambigu- 
ous, and  neither  calls  for  nor  admits  of 
construction.  If  the  legislature  had  in- 
tended that  the  words  (which  it  did  use) 
"upon  the  application  of  persons  paying 
one-third  of  the  taxes  npon  real  estate  in 
■aid county"  should,  mean  "qualified  vot- 
ers paying  taxes  on  real  estate  in  the 
county  of  Warwick,"  (which  it  did  not 
use.)  it  would  presumably  have  said  so, 
and.  tew,  simple,  and  unambiguous  as  the 
words  are  contained  In  the  said  first  sec- 
tion, the"  oflScers  conducting  elections  in 
the  county  of  Warwick  on  the  fourth 
Thursday  in  May,  1888,  are  ordered  to 
open  a  poll  for  the  purpose  of  ascertain- 
ing the  sense  of  the  qualified  voters  of  the 
said  county,"  etc..  In  the  same  sentence 
in  which  it  is  said  "that  it  shall  be  the 
duty  of  the  Judg^  of  the  county  court,  up- 
on the  applications  of  persons  paying  one- 
third  ef  the  taxes  up<m  real  estate  in  said 
conn  ty ,to  ooder  the  elec  tlon  to  be  hel d, "  etc. 
It  is  thus  unmistakably  and  nndebatably 
manifest  upouthefaceof  theshortand  plain 
first  section  itself  thatln  the  same  sentence 
the  legislature  discriminated  the  phrase 
"persons  paying  one-third  of  the  taxes 
npon  real  estate  in  said  county  "  from  the 
phrase  "  the  sense  of  the  qualified  voters 
of  said  county,"  making  the  one  the  con- 
dition precedent  to  warrant  the  Judge  to 
order  the  election,  and  the  other  to  define 
and  confine  the  election  when  held  to  the 
"qualified  voters  of  said  county."  The 
legislature,  like  every  other  oracle,  must 
be  held  to  intend  to  say  what  it  has  ex- 
plicitly and  imperatively  said,  and  where, 
by  the  use  of  clear  and  unequivocal  lan- 
guage, anything  Is  enacted  by  the  legis- 
lature, effect  must  be  given  to  it, audit 
cannot  be  construed  away. 

The  whole  amount  of  the  taxes  npon 
real  estate  in  the  county  of  Warwick  for 
the  fiscal  year  of  1887-88  was  f  10,009.76,  of 
which  $6,461.80  was  paid  by  corporations 
owning  real  estate  in  thesaid  county ;  and 
the  first  section  of  the  act  devised  a  mode 
by  which  these  heavy  tax-paying  corpo- 


rations could,  to  a  certain  extent,  and  lu 
the  preliminary  action  prescribed  to  the 
election,  protect  their  large  interests  from 
the  expense  and  burden  of  the  cost  of  the 
electiou,  and  of  the  removal  of  the  court- 
house from  its  present  location  to  New- 
port News.  The  design  of  the  statute 
was  to  protect  the  tax-payers,  and  a  des- 
ignated class  of  tax-payers,— those  who 
paid  taxes  upon  real  estate  in  the  county, 
—from  the  imposition  of  additional  taxa- 
tion upon  theirreal  estate.  Tbetax-payer 
on  personalty  could  not  petition  the  coun- 
ty Judge  to  order  the  election.  Why,  no- 
body knows  or  can  conjecture,  but  so  it 
waseuacted.  Corporations  paid  taxes  on 
real  estate  In  the  county,  like  individ- 
uals, and  had  the  same  interest  to  protect, 
and  a  like  burden  to  bear,  should  the  ex- 
pense be  Incurred,  and  the  tax  imposed  to 
pay  it.  Why  are  they  not  in  equal  pro- 
tection of  the  law  ?  They  belong  to  the 
designated  class,  and  they  are  equally 
within  the  reason,  the  Justice,  and  the  in- 
tent of  the  law.  They  could  not  vote, but 
they  were  designedly  and  expressly  given 
a  voice  in  the  question  as  to  whether  or 
not  the  election  should  be  ordered,  and 
thereby  have  an  additional  burden  ul  tax- 
ation imposed  upon  them. 

An  intent  to  do  what  is  unjust,  or  to 
discriminate,  unjustly  and  without  reason, 
between  different  cases  of  a  like  kind,  is 
not  to  be  ascribed  to  the  legislature.  Fish- 
er y.  Blight,  2  Crancb,  890;  Com.  v.  Kim- 
ball, 24  Pick.  870.  The  real  estate  of  both 
the  individual  and  the  corporation  are 
alike  subject  to  the  taxation  which  may  be 
imposed.  Can  any  reason  be  grlven  why 
there  sbojald  be  a  discrimination  against 
corporations  owning  real  estate,  and  pay- 
ing nearly  two-thirds  of  all  the  taxes  on 
real  estate  in  the  county,  under  this  stat- 
ute, to  determine  the  question  of  wbetb«T 
'additional  taxation  should  be  made  neces- 
sary? Would  not  this  be  an  unjust  and 
unreasonable  discrimination  between 
classes  of  tax -payers  in  similar  cases? 
Wherever  the  governing  principle  Is  taxa- 
tion, the  term  "persons"  in  a  statate  has 
been  held  to  include  corporations;  and. 
under  the  assessment  and  tax  laws,  cor- 
porations are  assessed  and  taxed,  al- 
though the  word  "persons"  is  used  there- 
in, and  "corporation"  is  not  mentioned. 
In  the  case  of  Beaston  v.  Bank,  12  Pet.  134. 
185,  the  supreme  court  of  the  United  States 
said:  "Corporationsare  to  be  deemed  and 
considered  '  as  persons '  when  the  circum- 
stances in  which  they  are  placed  are 
identical  with  those  of  natural  persons 
expressly  Included  in  such  statutes." 
In  Stribbling  v.  Bank,  5  Band.  (Va.)  132. 
Judge  Cabei.l  said:  "The  term  'per- 
son '  used  in  the  law  is  unquestionably 
sufficiently  comprehensive  to  embrace  cor- 
porations, and  It  must  be  held  to  embrace 
them,  unless  there  Is  something  in  the  law 
showing  the  legislative  intention  to  re- 
strict its  application."  In  U.  8.  Bank  v. 
Merchants'  Bank,  1  Bob.  (Va.)  689,  Judge 
ALLBNsaid:  "Forcivll  purpoues, corpora- 
tions are,  in  law,  deemed  persons.  U.  S. 
T.  Amedy,  11  Wheat.  893."  And,  quoting 
with  approval  Beaston  r.  Bank,  18  Pet. 
184,  and  Stribbling  v.  Bank,  6  Band.  (Va.) 
132,  goes  on  to  say,  the  "only  doubt  has 
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been  wbetber  tbe  word  [person]  would 
embrace  [corporations]  wlthbi  penal  stat- 
utefl."  etc.  In  Bailroad  Co.  v.  Gallabne's 
Adni'r8.12  Grat.6C3:  "When  tbe  word 'per- 
sons'is  used  in  a  statute,  corporations,  as- 
well  as  natural  persons,  are  inclnded  for 
civil  purposes."  2  Minor,  Jast.  697-708, 
736.  In  the  Code  of  1K49  (chapter  16,  $  17, 
p.  101)  It  is  provided  that  the  word  "per- 
sons" in  a  Btatnte  "may  extend  to  and  be 
applied  to  bodies  politic  and  corporate,  as 
well  as  to  individuals,  unless  It  would  be 
inconsistent  with  the  manifest  Intention 
of  tbe  leKiaiature, "  and  the  same  provision 
is  in  the  Code  of  1887.  The  word  "per- 
sons" does  certainly  Include  corporations 
onless  tbe  Intention  of  the  legislature  is 
manifest  that  corporations  were  intended 
to  be  excluded  from  Its  operation.  Corpo- 
rations are  not.  in  terms,  excluded  from 
Its  operation.  The  omission  of  tbe  word 
"  corpora tions"  does  not  exclude  them, 
tor  thin  act  uses  a  word  "persons,  "which 
may  include  tliem,  and  which  must  include 
them,  unless  it  was  tbe  manifest  intention 
of  the  legislature  to  exclude  them  from  the 
operation  of  the  act.  Nor  Is  there  any- 
thing in  tbe  nature  of  tbe  act  to  exclude 
corporations  from  its  operation.  Miller's 
Es'r  V.  Com.  and  Barrett's  Adm'rs  v. 
Com.,  'J7  Grat.  115.  See,  also,  Lehigh 
Bridge  Co.  v.  Lebigb  Coal,  etc.,  Co.,  4 
Ra  w  le,  9 ;  Field  v.  Bailroad  Co.  ,29  Barb.  176 ; 
Wright  V.  Bailroad  Co., 28  Barb.  80;  John- 
son ▼.  Mcintosh,  81  Barb.  267;  Wallace 
V.  Mayor.  2  Hilt.  440;  La  Farge  v.  In- 
surance Co.,  22  N.  Y.  354 ;  People  v.  Insur- 
ance Co.,  8  Amer.  Dec.  261;  Mining  Co.  v, 
Pennsylvania.  125  U.  8.  189,  8  Sup.  Ct. 
Bep.  737 ;  Bank  v.  BillingH,  4  Pet.  514.  To 
hold,  as  Is  the  intention  of  the  appellant, 
that  tbe  legislature  intended,  by  tbe  use 
of  the  words  "  persons  paying  one-third  of 
the  taxes,"  etc.,  to  restrict  it  to  "voters 
paying  one-third  of  the  taxes, "etc.,  would 
not  only  exclude  corporations,  but  non- 
residents, and  even  residents,  who  had  not 
resided  long  enough  to  become  voters,— 
women,  minors,  aliens,  none  of  whom 
could  be  a  voter,  yet  many  of  whom,  if 
not  indeefl  all,  are  tax-payers  upon  real 
estate  in  Warwick  county.  It  we  give  the 
other  construction  contended  for  by  the 
appellants, — that  "persons"  meant  "nat- 
ural persons,"  and  that  natural  persons 
Kigning  the  application  should  represent 
one^thlrd  of  tbe  taxes  paid  upon  real  es- 
tate.— it  would  have  put  It  in  tbe  power 
of  two  persons  paying  one  forty-flfth  part 
of  tbe  whole  real-estate  tax  In  the  county 
to  have  denied  the  wishes,  and  defeated 
the  will,  of  all  the  other  real-estate  own- 
era,  and  tiie  whole  population  ot  the  coun- 
ty, united  in  the  application  to  the  Judge 
TCI  order  the  election.  It  is  not  to  be  im> 
pntcd  to  the  legislature  that  they  had  any 
ench  an  absurdity  of  intention,  and  itisnot 
consistent  with  ue  object  and  context  (rf 
the  act. 

If  corporations  paying  taxes  upon  real 
estate  in  Warwick  county  are  not  within 
the  intent  of  tlie  word  "persons"  in  the 
act.  then  they  must  be  excluded;  and,  if 
excluded,  tbe  individuals  paying  taxes  up- 
on real  estate  in  the  county  who  signed 
the  petition  or  application  to  the  iudge  to 
order  the  election  did  pay  more  than  one- 
third  ot  the  taxes  paid  by  Indlvldnals  on 


real  estate  In  the  county  ot  Warwick. 
The  amount  ot  taxes  upon  real  estate,  in 
the  county  of  Warwick  paid  by  corpora- 
tions was  f 6,451 .80,  of  which  sum  the 
Chesapeake  &  Ohio  Railroad  CVi.  paid 
♦8,130.47.  It  Is  objected  by  the  appellants 
that  William  C.  Wlckham,  who  signed  the 
application  to  tbe  judge  to  order  the  elec- 
tion, did  BO  as  receiver,  and  without  au- 
thority. It  Is  not  necessary  to  decide  this 
question.  Inasmuch  as  those  corporations 
who  did  sign  other  than  theChesapeake  & 
Ohio  Bailroad  Company,  by  W.  C.  Wlck- 
ham. receiver,  paid  $3,271.33,  which  added 
to  the  taxes  on  real  estate  paid  by  indi- 
viduals who  signed  the  application, 
»1 ,395.46,  amounts  to  »3,666.79;  which  is 
more  than  one-third  of  the  whole  amount 
of  the  taxes  on  real  estate  paid  in  War- 
wick county  by  $838.63.  We  are  of  opin- 
ion that  the  election  was  properly  ordered 
by  the  judge  of  the  county  court  of  War- 
wick, and  that  the  election  was  duly  and 
properly  conducted ;  and  that  tbe  circuit 
court  rightfully  dissolved  the  injunction 
which  had  been  granted  in  tbe  cause  Sep- 
tember 4, 18S8,  by  the  judge  ot  the  corpo- 
ration court  ot  tbe  city  of  Manchester; 
and  the  decree  appealed  from  is  without 
error,  and  the  same  is  affirmed. 

BicHARDBON  and  HiNTON,  JJ.,  dissent. 


Tbomab  ▼.  Tcbnbr'b  Adm'b  «t  a/. 

(Aijnvme  Court  of  Appeals  iff  Virginia.  Nov. 
«,  1890.)  « 

ATTORNXT  Aim  CUBNT— CONTRAOT  FOB  FSB^— 

Undui  InrLOiHCB. 

1.  All  dealings  between  attorney  and  client, 
Ibr  the  benefit  of  the  former,  are  presumptively 
fraudulent  and  void,  and  before  an  attorney  can 
recover  upon  a  contract  for  fees,  made  dar- 
ing the  existence  of  tbat  relation,  he  must  show 
that  the  transaction  was  perfectly  fair,  and  that 
the  client  entered  into  It  freely  and  with  such  an 
understanding  of  his  rights  as  to  enable  him  to 
thoroufihlv  comprehend  tke  effect  of  the  contract 

8.  Code  Va.  {  8201,  providing  that  an  attorney, 
may  contract  for  the  measure  of  his  oompeosa- 
i^on,  does  not  apply  to  an  agreement  made  after 
the  relation  of  client  and  attorney  is  established. 

3.  An  estate  wwth  about  $50,000  in  real  and 
personal  property  was  devised  in  trust  for  life 
for  defendant,  a  former  slave  of  testator,  a  wo- 
man ignorant  and  unable  to  write  her  name,  with 
power  of  appointment  by  will,  and  in  default 
thereof  to  her  heirs.  Suit  was  pending  against 
the  estate  on  claims  to  the  full  value  thereof,  and 
plaintiff,  tbe  administ^at(H^  was  employed  by  de- 
fend ant  as  her  counsel  He  employed  assistant 
counsel,  and  after  a  contest  in  the  circuit  court 
Judgment  was  rendered  against  the  estate  for  tlS,- 
000.  On  appeal  the  case  was  dismissed.  Defend- 
ant then  signed  a  written  contract  setting  forth 
her  obligations  to  her  counsel,  ana  assigning  to 
him  all  the  income  of  the  personal  estate  mm 
1878  to  1890,  and  $5,000  of  tne  principal,  the  fee 
of  his  assistant  to  be  allowed  oy  the  court.  In 
case  the  court  should  not  approve  the  ts,  000  item, 
tiien  the  counsel  was  to  receive  the  whole  income 
of  the  personal  estate  for  life.  The  paper  was 
read  and  explained  to  her,  and  she  afOzed  bar 
mark,  and  acknowledged  it.  This  compensation 
would  have  exceeded  $10,000.  There  was  evi- 
dence showing  the  utmost  trust  in  counsel,  and 
his  great  influence  over  defendant.  Held,  that 
the  contract  was  fraudulent  in  law,  and  void ; 
but,  under  all  the  circumstances,  $6,000  was  a 
reasonable  fee. 
luLOT,  J.,  dissenting,' 

'For  dissenting  opinion,  see  post,  668. 
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Ttaia  la  an  appeal  troin  a  decree  of  the 
circuit  court  of  Nelson  county,  rendered  at 
Its  September  term,  1888,  In  a  suit  In  equi- 
ty, wherein  Tbomaja  P.  Fltzpatrlck,  ad- 
Diinietrator  de  bonis  bob,  with  the  will 
annexed,  of  Lemnel  Turner,  deceaHed,  was 
plaintiff  and  Emily  R.  Thomas  and  others 
were  defendants.  The  controversy  grows 
ont  of  a  certain  written  asBlRnnient  ex- 
ecuted by  the  said  Emily  R.  Thomas  on 
the  IStli  of  December,  1886,  for  the  benefit 
of  the  said  Thomas  P.  Flrapatrlck,  for 
services  previously  rendered  by  him  as  her 
attorney.  It  appears  from  the  record 
that  Lemuel  Turner  died  in  December, 
1878,  seised  and  possessed  of  a  considera- 
ble estate,  real  and  personal.  By  his  will, 
after  devising  certain  real  estate  to  bis 
nephew  John  T.  Dillard,  and  malciUK  a 
bequest  of  94,000  to  Frank  P.  Turner,  he 
left  the  residue  of  his  estate  to  J.  L.  S.  Kir- 
by,  in  trust  for  the  sole  and  separate  use 
of  the  said  Emily  R.  Thomas  for  her  life, 
with  power  of  appointment  by  will,  and 
provided  that  in  default  of  such  appoint- 
ment the  estate,  at  her  death,  should  go 
to  her  heirs  and  next  of  kin.  Tbe  said 
Emily  was  a  natural  child  of  tbe  testator, 
and  is  described  by  him  in  the  will  as  "a 
highly-valued  colored  servant  woman,  for- 
merly my  slave,  and  now  In  my  employ." 
Tbe  will  was  duly  admitted  to  probate, 
and  John  T.  Dillard,  who wasuamed  there- 
in as  executor,  qualilied  as  such  in  the 
county  court  of  Nelson  county,  at  Its  Feb- 
ruary term.  1870.  Soon  afterwards,  how- 
ever, his  powers  as  executor  were  revoked, 
and  the  said  Thomas  P.  Fltzpatrlck  was 
appointed  administrator  d.  b.  n.  c.  t.  a. 
A  short  while  before  the  testator's  death 
a  suit  was  commenced  in  the  circuit  conrt 
of  Nelson  county  against  him,  by  Narcissa 
£.  Dillard,  his  sister,  in  which  suit  large 
claims  were  asserted  against  him,  grow- 
ing out  of  bis  transactions  an  executor 
and  trustee  under  the  will  of  bis  father, 
Terisba  Turner,  wbn  died  In  1841.  These 
claims  aggregated  over  $50,000,  and,  if  os- 
tabllsbed,  would  have  probably  absorbed 
bis  whole  estate.  Nothing  was  done  in 
the  suit  until  after  Fitzpatrick's  qualifica- 
tion as  administrator,  when  he  undertook 
to  defend  it.    Ue  had  been  previously  em- 

gloyed  by  the  said  Emily  R.  Thomas  as 
er  general  counsel,  and  as  administrator 
he  retained  Robert  Whitehead,  Esq.,  a 
member  of  the  Nelson  bar,  to  represent 
tbe  estate,  and  to  assist  bim  in  tbe  litiga- 
tion. Tbe  suit  finally  resulted  in  the  cir- 
cuit court  in  a  decree  against  the  estate 
tor  about  $18,000.  From  this  decree  Fits- 
Patrick,  as  administrator,  appealed  to 
this  court,  where  the  decree  was  reversed, 
and  the  bill  dismissed,  on  the  ground  of 
laches,  death  of  parties,  loss  of  evidence, 
etc.  The  case  was  decided  here  at  the 
November  term,  1886,  and  is  reportecl  un- 
der the  style  of  Tamer's  Adm'r  v.  Dillard's 
Ex'r,  82  Va.  636.  On  the  18th  of  De- 
cember, 1886,  soon  after  the  decision  of  the 
unse  by  this  court,  the  instrument  in  ques- 
tion was  executed.  It  purports  to  assign, 
after  payment  of  the  debts,  etc.,  to  the 
said  Thomas  P.  Fltzpatrlck,  in  considera- 
tion of  his  past  services  as  attorney,  the 
interest  on  all  the  moneys  and  choses  in 
action  belonging  to  the  residuum  of  the 


estate  from  the  death  of  tbe  testator,  in 
1878,  until  tbelBt  of  January,  1880,  a  period 
of  abont  11  years,  and  in  addition  thereto 
$6,000  of  tbe  principal. 

The  contract: 

"  Whereas,  by  the  will  of  Lemuel  Tamer, 
deceased,  after  certain  specific  legacies  and 
bequests,  the  whole  residuum  of  tbe  estate 
of  the  said  Lemuel  Turner,  both  real  and 
personal,  was  given  and  passed  to  the  un- 
dersigned, Emily  R.  Thomas,  in  trust  for 
life,  with  the   power   of  appointment  by 
will  at  her  death,  which  residuum  was  first 
chargeable  under  the  law  with  the  pay- 
ment of  the  debts  of  the  said  Lemuel  Tur- 
ner; and  whereas,  at  the  death  of  tbe  said 
testator,  a  suit  was  pending  in  the  circuit 
court  of  Nelson  county,  instituted  by  Nar- 
cissa E.  Dillard,  claiming  a  debt  to  be  due 
by  thenald  Lemuel  Turner,  amounting  ac- 
cording to  the  pretension  of  the  plaintiff, 
to  between  thirty  and  forty  thousand  dol- 
lars, whlcli,ir  established,  would  have  been 
sufiBcient  to  have  absorbed  the  whole  es- 
tate; and  whereas,  at  the  hearing  of  said 
cause  by  the  paid  circuit  court  of  Nelson 
county,  a  decree  was  entered  ascertaining 
and  fixing  tbe  debt  for  which  tbe  said  es- 
tate was  liable  at  about  eighteen  thousand 
dollars,  which,  if  paid,  would  have  been 
paid  out  of  the  residuam  of  the  estate; 
and  whereas,  the  undersigned  did,  at  the 
institution  of  said  suit,  employ  Ttaos.  P. 
Fltzpatrlck  as  her  counsel  to  represent  her 
interest  in  all  things  connected  with  said 
estate,  and  to  preserve  and  protect  the 
&ame   from    the  claim    so  asserted;  and 
whereas,  the  said  Thos.  P.  Fltzpatrlck,  as 
counsel  aforesaid,  did  dlUgrently,  and  with 
energy  and  with  great  labor,  attend   to 
tbe  preparation  of  the  said  cause  in  tbecir- 
cult  court  of  said  Nelson  county  so  as  to 
reduce  the  claim  of  the  plaintiff  to  the  said 
sum  of  about  eighteen    thousand  dollars 
showing  that  that  sum  was  the  maximum 
which  appeared  to  be  due;  and  wbereaci, 
said  Thos.  P.  Fittpatrick,  as  coansel  afore- 
said, did  obtain  a  writ  of  error  and  saper- 
sedeas  to  tbe  decree  of  the  circuit  court  of 
Nelson,  and  did  prosecute  the  same  In  the 
supreme  court  of  appeals  of  Va.  to  anc- 
cessful  issue,  whereby  the  decree  of  the  cir- 
cuit court  of  Nelson  was  reversed  and  set 
aside  and  the  bill  of  the  plaintiff  dismissed, 
with  costs,  thus  relieving  the  estate  of  tbe 
said  Lemuel  Turner  from  all  liability  on 
account  of  said  claim ;  and  whereas,  it  baa 
been  decided  by  the  circuit  court  of  Nelson 
county,  in  another  proceeding,  that   tbe 
said  Emily  R.  Thomas  Is  entitled  to   the 
whole  estate,  both  real  and  personal,  to 
use  and  disposeof  the  same  as  her  sole  and 
separate  estate,  for  and  during  her  nat- 
ural life:  and  whereas,  the  said  Emily  R. 
Thomas  is  not  only  willing,  bat  anxious, 
that  thesaldTbomasP.  Fitzpatrick should 
be  fully  and  amply  paid  for  iall  of  his  eerv- 
ices  OS  counsel  forthe  said  estateindepend- 
ent  of  tbe  lee  and  allowances  to  bim  as  ad- 
ministrator, believing,  as   she   does,  that 
without  bisconnsel  and  management  that 
she  would  have  been  deprived  of  and  lost 
the  most,  if- not  all,  of  the  principal  and 
interest  of  the  residuum,  and  in  order  to 
compensate  the  said  Thos.  P.  Fltzpatrlck 
for  his  HPrvices  aforesaid  as  far  as  she  can. 
—she,  the  said  Emily  R.  Thomas,  doth 
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tranefer.  assign,  make  OTer,  and  release  to 
tbeeaid  Thos.  P.  Fltspatrick  all  th««  Inter- 
est which  has  or  shall  accrue  on  all  the 
moneys,  debts,  or  choses  in  action  belong- 
iDK  to  the  estate  of  the  said  Lemuel  Tur- 
ner, and  embraced  in  the  reeidnnm,  from 
the  death  of  the  said  Lemuel  Turner,  up  to 
tbefirst  of  Jan.,  1890,  subject  to  the  debts 
dae  by  the  said  Lemuel  Turner  and  the 
pecuniary  legacy  of  Frank  P.  Turner,  to 
be  deducted   from    the   principal  of  said 
money  and  choses  in  action  as  if  paid  and 
dlBchanced  as  of  the  date  of  the  death  of 
the  said  Lemuel  Turner;  the   said  Emily 
R.  Thomas  beluf;  mtitled  to  the  annual 
Interest  on  the  balance  of  said  fund  which 
she  hereby  intends  to  transfer  and  assign 
to  Thos.  P.  Fittpatrick  in  part  compensa- 
tion for  bis  serrlces.    And  sbe  farther  trans- 
fers and  aesigner  to  Thos.  P.  Fltcpatrick, 
M)  far  as  she  may  or  can  lawtolly  do,  the 
fortber  snm  of  five  thousand  dollars  of  the 
principal  of  the  said  fond,  and  earnestly 
requests  that  the  circuit  coart  of  Nelson 
county   will  approve,  ratify,  and  confirm 
the  same  In  any  settlement  of  accounts 
which  the  said  Thos.  P.  Fitzpatrick  may 
make  as  adm'or  of  Leml.  Turner,  dec'd, 
sbe  being  satisfied    that    that     amount 
of  the  principal  of  the  estata  sbould  be 
appropriated  for  his  services  for  preserv- 
ing the  said  principal,  which  assigmennt 
of  principal  she  would  willingly  make  ab- 
solute if  she  was  anthorised  to  do  so  with- 
out the  sanction  of  the  court;  but,  if  the 
conrt  aboald  fail  or  refuse  to  approve  and 
ratify  Ine  foregoing  assignment  of  prin- 
cipal, then,  to  compensate  the  said  Thos. 
P.  Fitspatrlck  for  his  services  as  far  as  she 
can.  she.  the  sal<t  Emily  R.  Thomas,  doth 
transfer,  assign,  make  over,  and  release  to 
the  said  Thomas  P.  Fitzpatrick,  his  heirs 
and  assigns  forever,  all   the  interest  and 
profits  accrned  and  to  accrue  upon  all  the 
funds  which  has  or   may  arise  from    the 
money,  debts,  or  choses  In  action  belong- 
ing to  the  estate  of  Lemnel  Tomer,  dec'd, 
for   and   during  the   natural   life   of  the 
f>aid  Emily  R.  Thomas,  the  said  Thos.  P. 
Fltxpatrick  and  his  assigns  to  receive  and 
bold  said  interest  and  profits,  and  nse  and 
enjoy  the  same  without  accountability  to 
any  one.    She,  the  said  Emily  R.  Thomas, 
willingly  makes  this  agreement   and    as- 
signment and  requests  the  court  to  ratify 
the  same,  it  being  much  less  than  she  was 
willing  to  give,  and  proposed  to  give  dur- 
ing the  litigation,  and  is  to  be  in  addition 
to  a  reasonable  and  liberal  fee  paid  to  Rob- 
ert  Whitehead,  as   counsel  in  said  cause. 
Ja    witness   whereof    the   said  Emily  R. 
Thomas  has  this  the  18th  day  of  Deer., 
1S86,  set  her  band  and  affixed  her  seal. 

her 
"Emilt  R.    X    Thomab." 
mark 
To     tbto    instmment,    as  will  be    ob- 
served, the  said  Emily  R.  Thomas,  she  be- 
ing nnable  to  read  or  write,  affixed  ber 
mark   by  way  of  signature,  and  there  is 
app^ided   to  It  a  certificate  of  John  J. 
Camp,  a  Jnstice  of  tbe  peace,  to  the  effect 
that   It  was  signed  by  her  in  his  presence, 
after  baring  been  read  and  explained  to 
ber.  and  that  sbe  signed  it  willingly.    There 
is  also  an  Indorsement  on  tbe  paper  pur- 


porting to  be  by  Peyton  Thomas,  ber  hus- 
band, giving  his  approval  of  tbe  paper,  to 
which  Indorsement  bis  mark  was  affixed. 
Her  three  adult  children,  a  few  days  after- 
wards, also  indorsed  their  approval  of  the 
paper,  which  Indorsemnnt  is  signed  by 
each  of  them.  Shortly  afterwards  the  bill 
in  tbe  present  case  was  filed  by  the  said 
Thomas  P.  Fltcpatrick.  as  administrator 
as  aforesaid,  tbe  object  of  which,  among 
other  things,  was  to  have  a  settlement  of 
bis  administration  accounts,  and  to  ob- 
tain a  decree  couflrming  the  above-men- 
tioned assignment  as  to  Van  Tramp 
Thomas,  the  only  infant  child  of  tbe  said 
Emily.  The  latter,  who, together  with  all 
her  children, and  others,  weremadedefend- 
ants,  answered  the  bill,  averring  that  in 
her  ignorance  she  had  executed  tbe  instru- 
ment under  a  misapprehension  of  its  pur- 
port; that  she  thought  by  executing  It  she 
was  merely  giving  ber  consent  to  a  pay- 
ment of  f6,0(N)  out  of  the  eorpvs  of  tbe  es- 
tate, and  no  more. 

The  answer  also  avers  as  follows :  " Re- 
spondent Is  Informed  that  the  personal  es- 
tate, money,  choses  In  action,  etc.,  the  In- 
terest on  which  from  1878  to  January 
1,  1890,  the  contract  assigns  and  sur- 
renders to  complainant  as  an  additional 
fee,  will  amount  to  a  sum  of  $4,000  to 
f6,000,  which.  If  paid  complainant,  will 
make  his  fee  for  preserving  the  estate,  or, 
rather,  saving  to  It  about  f  18,000,  as  much 
as  111,000  or  912,000,  provided  he  should 
also  be  allowed  f5,0C0  out  of  tbe  principal 
of  the  estate,  and  this  in  addition  to  his 
commissions,  which  will  also  aggregate 
a  considerable  amount,  besides  other  fees 
for  services  to  tbe  estate. "  To  this  an- 
swer there  was  a  general  replication,  and 
upon  tbe  issue  thus  made  up  testimony 
was  taken.  The  plaintiff  was  examined 
as  a  witness  in  his  own  behalf,  and, 
among  other  things,  testified  as  follows: 
"After  the  case  of  DiUard  v.  Turner  was 
decided  In  the  court  of  appeals,  and  we 
had  won  It.  I  sent  word  by  Peyton 
Thomas  to  Emily  to  come  up  to  .\rring- 
ton,  and  meet  me  onacertainday,  in  order 
that  we  might  fix  the  fee  that  I  was  enti- 
tled to.  They  both  cameonthe  day  fixed, 
and  I  said  to  Emily,  in  the  presence  of 
Peyton  and  my  son,  W.  C.  Fitzpatrick, 
that  we  had  won  tbe  case,  and  whipped 
the  Dillards  out,  and  obtained  a  Judgment 
for  costs,  and  that  she  had  told  me  while 
tbe  case  was  being  litigated  that  If  I  could 
save  her  and  her  children  tbe  '  Bob  Creek ' 
farm,  upon  which  she  lived,  she  was  will- 
ing for  me  to  have  the  balance  of  theestate 
for  my  trouble.  I  asked  her  if  she  remem- 
bered it, and  sbesald,' Yes;  and  I  am  will- 
ing to  do  it  now'.'  I  told  her-she  did  not 
bave  the  right  to  do  It,  and  if  sbe  did  I 
would  not  take  it;  thatshecould  not  con- 
tract to  give  me  any  part  of  the  principal 
of  that  estate  without  the  sanction  of  the 
court,  as  she  had  a  life-estate  with  the 
power  of  appointment  by  will,  and  in  de- 
fault of  appointment  by  will  it  would  go 
to  her  children,  and,  as  hereon  Van  Trump 
was  under  age,  the  court  would  have 
to  act  for  him,  but  as  to  rents  of  tbe 
lands  and  interest  on  the  money  she  had 
full  power  over  that  to  do  as  she  pleased 
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with  it,  tbe  court  having  bo  decided  In  her 
suit  against  J.  L.  S.  Klrby,  trustee.  I 
told  her  I  would  be  satlsfled  it  sbe  would 
give  me  all  the  interest  on  tbe  personal 
land  np  to  tbe  Ist  of  January,  1890,  I 
think,  which  she  bad  a  right  to  do,  with- 
out calling  upon  the  court,  and  in  addition 
thereto  giving  me  $6,000  out  of  the  princi- 
pal of  the  estate,  for  preserving  that  prin- 
cipal, which  the  court  would  have  to  con- 
firm because  of  the  Infancy  of  Van  Trump, 
ber  eon.  I  wanted  her  and  her  basband 
to  sign  such  a  contract,  if  sbe  was  willing, 
andberthreeolderchlldren,  whohad  a  con- 
tingent remainder  interest  in  the  $6,000  of 
the  principal.  She  said  sbe  wan  ted  to  satisfy 
me  and  pay  me  well ;  that  she  believed  it 
she  had  employed  anybody  else  in  the  case 
bat  me  she  would  never  have  gotten  a 
cent  out  of  Mr.  Turner's  estate.  I  told  her 
I  had  such  a  paper  prepared.  I  further 
told  her  that  If  the  court  didn't  approve, 
and  would  not  confirm,  the  arrangement 
IIS  to  the  $6,000  in  which  tbe  infant  was 
Interested,  that  then  sbe  must  give  me  the 
interest  not  only  up  to  1890  on  the  person- 
al estate,  but  as  long  as  she  lived, because, 
if  1  was  restricted  to  the  interest  only,  and 
got  none  of  the  principal,  I  would  not  get 
a  sufl^lclent  fee,  and  would  not  be  satisfied 
with  It.  We  all  went  into  my  counting- 
room,  and  the  contract  was  read  over  to 
her,  slowly  and  distinctly,  in  tbe  presence 
of  her  busband,  by  my  son,  W.  C.  Fitipat- 
ricic,  who  wrote  It.  I  had  intended  to 
get  Judge  Brown,  who  was  a  lawyer,  to 
read  and  explain  the  contract  to  ber  and 
naked  him  to  be  there;  but  he  could  not 
attend,  from  some  cause,  on  that  day.  I 
then  got  Mr.  J.  J.  Camp,  an  old  Justice  of 
long  experience,  to  attend  to  the  matter. 
When  he  came  In  the  matter  was  talked 
over  and  explained  by  me  again  la  the  pres- 
ence of  Mr.  Camp,  and  the  contract  was 
again  read  to  Emily  by  my  son,  in  tbe 
presence  of  her  husband  and  of  Mr.  Camp, 
and  section  by  section  explained  by  me  as 
it  was  read,  ray  object  being  that  she 
should  fully  understand  and  comprehend 
tbe  paper  before  she  signed  it.  All  ques- 
tions that  she  asked  were  answered  in 
public,  either  by  myself  or  Mr.  Camp,  who 
undertook  to  explain  the  paper  to  ber. 
After  the  matter  was  fully  talked  over  and 
explained,  Mr.  Camp  told  Emily  he  thought 
I  was  liberal  with  her,  considering  the 
work  I  had  done  and  theestate  I  had  got- 
ten her,  and  advised  her  to  sign  the  coo- 
tract.  She  said  she  was  willing  to  do  so, 
and  did  sign  it,  or  have  it  signed  for  her, 
as  also  did  her  husband,  and  after  she 
signed  it  she  remarked  that  1  was  not  as 
hard  on  her  as  she  expected,  as  she  did 
not  expect  me  to  charge  less  than  $10,000. 
I  told  her  she  was  the  richest  person  in  tbe 
county;  that  she  owned  more  land;  that 
the  personal  estate  would  pay  all  the 
debts  and  the  balance  on  Frank  P.  Turn- 
er's legacy,  all  thecosts  of  administration, 
my  fee  as  agreed  under  the  contract,  and 
I  thought  there  would  be  a  balance  going 
to  her  of  from  $3,000  to  $5,000.  But  as  to 
that  I  could  not  speak  definitely;  it  was 
mere  surmise,  as  the  matter  had  to  be 
settled  up  before  a  com  missioner,  which  I 
was  anxious  to  have  done.    She  left  well 


satisfled,  and  I  never  beard  anything  to 
the  contrary,  until  some  time  last  month, 
when  I  got  information  that  sbe  was  dls- 
satisfled  in  some  way. " 

W.  C.  Fitepatrlck,  u  son  of  the  plaintiff, 
was  also  examined,  and  testified  that  he 
usually  does  his  father's  writing  for  him, 
who,  on  account  of  nervousness,  writes 
badly,  and  that  he  wrote  the  contract  in 
question.  He  says  it  was  carefully  read 
and  explained  to  Emily,  in  the  presence  of 
her  husband,  Feyton  Thomas,  Thomas  P. 
Fitcpatrick,  and  Mr.  Oamp,  the  Justice, 
iMfore  she  signed  It,  and  that  sbe  said  she 
understood  it,  and  was  willing  to  sign  it, 
and  did  make  ber  mark  to  it.  He.  also 
testified  that  while  she  was  In  the  room 
she  was  reminded  that  she  bad  repeatedly 
said  if  she  got  the  Bob  Creek  farm  she 
would  be  willing  to  give  Thomas  P.  IMtz- 
pa  trick  all  tbe  rest,  to  which  she  replied 
she  would  do  so  then  if  be  required  it,  but 
hoped  he  would  not  be  too  bard  on  ber. 
He  also  says  sbe  seemed  very  grateful  for 
the  service  he  (tbe  plaintiff)  had  rendered 
her  in  the  suit. 

John  J.  Camp,  the  Justice  who  took  her 
acknowledgment,  also  testified,  saying 
the  contract  was  carefully  read  and  ex- 
plained to  her,  and  that  sheexpressed  her- 
self perfectly  satisfied,  and  signed  it  will- 
ingly. He  admitted,  however,  on  crosa- 
examlnatlon,  that  his  impression  of  the 
contract  at  the  time  was  that  it  was  for 
a  fee  of  $6,000  only. 

Emily  R.Thomas  tentlfled  as  follows: 
"  First  question :  Can  you  read  and^rite? 
Answer.  No, sir.  Second  question:  State 
what  you  understood  you  were  to  pay 
Capt.T.P.  Fitzpatrickasfecforhis  services 
in  the  suit  of  Dillard  v.  Turner,  under  tbe 
con  tract  signed  by  yon,  and  which  is  filed  as 
an  exhibit  with  the  bill  In  this  cause.  A. 
Five  thousand  dollars  out  of  tbe  principal 
money.  Third  question:  Did  you  ander- 
stand  that  in  addition  to  the  $5,000  oat  of 
the  principal  money  you  were  to  pay  biin 
tbe  interest  on  tbe  money,  cboses  in  ac- 
tion, etc.,  from  the  death  of  Mr.  Turner 
to  Ist  January,  18907  A.  He  said  the 
$5,000  was  all  that  I  owed  him  for  what 
he  had  done;  and  I  thought  that  .was 
plenty.  Fourth  question :  Do  ynn  mean 
to  say  that  your  reply  to  Capt.  Fitzpat- 
rick  was  that  tbe  $6,000  out  of  the  princi- 
pal money  was  plenty?  A.  Tes;  I  do. 
Fifth  question :  State  the  circumstances 
connected  with  your  signing  the  contract 
aforesaid.  A.  I  signed  tbe  contract  for 
$6,000,  and  he  told  me  that  was  everything 
I  owed  him  for  what  he  had  done.  Mr. 
Camp  fold  roe  It  was  a  liberal  fee,  and  he 
thought  I  might  sign  that.  I  was  not 
willing  to  sign  it  until  he  told  me.  Sixth 
question:  Was  Mr.  Camp  the  magistrate 
who  took  your  acknowledgment  to  the 
contract?  A.  Yes, sir.  Seventh  question : 
Did  Mr.  Camp  tell  you  anything  about 
what  you  were  signing  tbe  contract  for? 
A.  No,  sir.  He  did  not.  Only  the  $5,000  I 
knew  anything  about.  Eighth  question : 
Who  first  asked  you  to  sign  the  contract  ? 
State  the  circumstances  under  which  yon 
were  called  to  sign  it.  A.  Capt.  Fitspat- 
rick.  He  asked  me  to  sign  the  contract 
for  $5,000  out  of  the  principal  money.     Me 
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said  all  tbe  balance  was  mine  after  I  paid 
bim  tbe  96,000.  I  aBked  him  huw  much 
the  balance  was,  and  be  aald  he  did  not 
know  bow  mnch  it  was.  I  aald  I  thoaght 
tbe  $5,000  out  of  the  principal  money  was 
enough,  and  I  told  bim  it  was  enough  at 
the  time.  Ninth  question:  Did  you  say 
anythinic  aboot  not  understanding  the 
contract  at  tbe  time  ot  signing  it?  A. 
Yes,  sir.  I  told  him  I  did  not  understand 
it.  He  read  It  twice  to  me,  and  I  told  him 
I  did  not  understand  it.  I  understood 
tbe  $5,000,  and  told  htm  that  was  all  I 
was  wlllingtoglre.  Tenth  question :  Did 
you  make  any  contract  with  Capt.  Fitz- 
patrick,  the  pialntiO,  about  a  fee  before 
the  contract  was  signed  ?  A.  No,  sir.  I 
did  not. " 

M.  K.  Estis,  sheriff  of  Nelson  county, 
and  Bubstltnted  trustee  for  Emily  R. 
Thomas,  testified  that  soon  after  his  ap- 
pointment as  her  trustee  she  asked  him 
for  a  flettlement  of  the  personal  fund,  and 
that  be  replied  she  had  assigned  her  inter- 
est in  tbe  money  to  Capt.  Fitcpatrick  up 
to  1890.  She  seemed  to  be  surprised,  be 
said,  and  remarked  that  she  had  assigned 
Botbing  but  $5,000  out  of  the  principal 
fnnd,  and  that  if  there  was  any  other  as- 
signment made  she  did  not  make  it. 
"That,"  he  added,  "seemed  to  be  tbe  lirst 
«he  knew  of  anything  more  than  the  $5,000 
from  tbe  principal  sum  being  in  the  con- 
tract." 

It  ungtat  also  to  be  stated  that  the 
plaintiff,  on  bis  cross-examinatioii,  in  an- 
swer to  tbe  qnestion,  "  When  the  contract 
waM  read  over  to  Emily  tbe  day  she  signed 
it,  did  abe  not  say  she  did  not  understand 
it  during  the  conversation?"  answered,  "I 
don't  know.  I  have  no  recollection  of  her 
sayinic  she  did  not  understand  it.  But  she 
may  have  said  so  as  to  some  of  its  provis- 
ions. "  He  was  very  particular,  however, 
be  added,  in  explaining  it  to  her,  and 
thought  she  understood  it.  When  the 
cause  came  on  to  be  heard  the  circuit  court, 
being  ot  opinion  that  the  contract  was 
valid  as  to  tbe  adult  parties,  and  that  it 
ought  to  be  confirmed  as  to  tbe  Infant  de- 
fendant. Van  Trump  Thomas,  decreed  ao- 
ccirdingly,  and  from  that  decree  Emily  B. 
Thomas  was  allowed  an  appeal  by  one  ot 
tbe  lodges  of  this  com-t. 

Daolef  HanuHB,  Jr.,  for  appellant.  J. 
Tbompaon  Brown,  for  appellees. 

L.BWIB,  P.  Tested  by  tbe  equitable  and 
wisely  established  mle  which  applies  to 
«ncb  cases,  it  is  very  clear  that  the  decree 
apbolding  tbe  transaction  In  question  is 
«rroneoo8.  According  to  that  rule  all 
dealings  between  attorney  and  client,  for 
tbe  benefit  of  the  former,  are  not  only  re- 
garded with  jealousy  and  closely  scru- 
tinlxed,  bat  they  are  presumptively  invalid 
on  tbe  ground  ot  constructive  fraud,  and 
tliat  presumption  can  be  overcome  only 
by  tbe  clearest  and  most  satisfactory  evi- 
dence. The  rule  is  founded  in  public  pol- 
icy, and  operates  independently  of  any  in- 
Kieilient  of  actual  fraud  or  of  the  age  or 
capacity  of  the  client,  being  intended  as  a 
protection  to  tbe  client  against  tbe  strong 
Influence  to  which  the  confidential  rela- 
tion naturally  gives  rise.    It  is  the  duty 


of  an  attorney  to  give  to  his  client  the 
benefit  of  bis  best  Judgment,  advice,  and 
exertions,  and  it  would  be  a  Just  reproach 
to  the  law  if  he  were  permitted  to  bring 
bis  own  personal  interest  into  conflict 
with  that  duty  by  securing  a  benefit  to 
himself  through  the  influence  which  the  re- 
lation implies.  All  transactions  between 
tbe  parties  to  be  upheld  in  a  court  of 
equity  must  be  uberrima,  tides,  and  the 
onus  is  on  the  attorney  to  show  not  only 
that  no  undue  Influence  was  used  or  ad- 
vantage takRu,  but  that  he  gave  his  client 
all  the  information  and  advice  as  against 
himself  that  was  necessary  to  enable  him 
to  aci  understandingly.  He  must  show. 
In  other  words,  (1)  that  the  transaction 
was  perfectly  fair;  (2)  that  it  was  entered 
Into  by  tbe  client  freely;  and  (3)  that  it 
was  entered  into  with  such  a  full  under- 
standing of  tbe  nature  and  extent  of  his 
rights  as  to  enable  tbe  client  to  thorough- 
ly comprehend  tbe  sco])e  and  effect  of  it. 
Or,  as  Lord  Eldon  puts  It  in  the  famous 
case  of  Huguenin  v.  Ba^eley,  14  Yes.  273, 
the  transaction  must  be  showu  tu  have 
been  the  "  pure,  voluntary,  and  well-under- 
stood act "  of  the  client's  mind,  otherwise 
a  court  of  equity  will  undo  It  as  having 
been  unduly  obtained.  And  in  the  later 
case  of  Smith  v.  Kay,  7  H.  L.  Cas.  760, 
Lord  Cbanwokth  said  that  there  is  no 
branch  of  its  Jurisdiction  which  a  court  of 
equity  Is  more  ready  to  exercise  than  this. 
Before  entering  on  tlie  business  of  his 
client  an  attorney  may  contract  for  the 
measui-e  of  his  compensation,  and  a  con- 
tract then  made  will  stand  on  the  same 
footing  as  any  contract  between  other 
persons  competent  to  contract.  This  Is 
now  settled  by  the  statute.  Code,  §3201. 
But  after  the  fiduciary  relation  has  com- 
menced, and  while  it  continues,  no  agree- 
ment for  compensation  will  be  upheld  in 
equity  unless  it  be  shown  not  only  to  be 
reasonable,  b  ut  that  it  was  entered  Into  u  n- 
der  the  circumstances  Just  mentioned.  In- 
deed, tbe  established  rule,  broadly  stated. 
Is,  that  an  attorney  who  accepts  a  secu- 
rity or  ather  benefit  from  his  client  must 
show  that  the  client  had  the  information 
and  advice  which  he  presumably  would 
have  received,  and  that  be  is  not  worse  oft 
than  he  presumably  would  have  been,  it 
be  bad  consulted  a  competentadvlserwho 
had  no  selfish  end  in  view ;  and  especially 
la  this  so  when  the  transaction  is  con- 
nected with  the  subject-matter  of  litiga- 
tion, as  then  the  confidence  reposed,  and 
the  influence  of  the  relation,  place  theclient 
most  In  the  power  of  his  attorney.  Gray 
V.  Emmons,  7  Mich.  633;  Dickinson  v. 
Bradford ,  69  Ala.  581 ;  Bank  v.  H  omberger, 
4  Cold.  631 ;  McMahan  v.  Smith,  6  Heisk. 
167;  Evans  v.  Ellis,  5  Denio,  640;  Wistar'a 
Appeal,  64  Pa.  St.  60;  Jennings  v.  McCon- 
nel,  17  III.  148;  Brock  v.  Barnes,  40  Barb. 
621;  Yeamans  v.  James,  27  Kan.  103; 
Stockton  v.  Ford,  11  How.  282;  2  Pom. 
Eg.  Jur.  §  060;  2  Lead.  Cas.  £q.  (4th  Ed.) 
1217,  notes  to  Hugueuin  v.  Baseley. 

In  Brock  t.  Barnes,  where  a  security 
was  taken  by  the  attorney  from  his  client, 
the  court  used  this  language:  "It  tbe  in- 
strument be  deemed  to  provide  a  remuner- 
ation for  past  services,  then  the  services 
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must  be  proved;  and,  farther,  that  there 
existed  at  the  tlmeof  fflring  it,  if  not  a 
legal,  binding  indebtedness,  at  leant  a  ]08t 
and  moral  obligation  to  pay ;  and,  still 
farther,  that  the  instrament  was  fully  un- 
derstood by  the  client,  and  was  made  in 
pursuance  of  and  in  accordance  with  a 
well-consldered,  definite,  and  settled  pur- 
pose. The  paper  itself,  having  been  exe- 
cuted by  a  client  to  bis  attorney,  affords 
no  presumption  on  these  points."  This 
may  sometimes  bear  hardly  on  the  attor  • 
ney,  but  the  hardship  is  one  to  which  be 
exposed  himself  by  dealing  for  his  own  ad- 
vantage with  one  whose  interests  intrust- 
ed to  bis  care  he  is  bound  to  protect,  and 
over  whom  he  presumably  hasan  influence 
that  may  be  abused.  The  rule  Is  well  ex- 
pressed by  Mr.  Justice  Story,  who  says: 
"The  situation  of  an  attnrney  or  solicitor 
puts  it  in  his  power  to  avail  himself  not 
only  of  the  necessities  of  his  client,  but  of 
his  good  nature,  liberality,  and  credulity, 
to  obtain  undue  advantages,  bargains, 
and  gratuities.  Hence  the  law  with  a  wise 
providence  not  only  watches  over  the 
transactions  of  parties  in  this  predicament, 
but  it  often  tnterpuses  to  declare  transac- 
tions void  which  between  other  persona 
would  be  held  unobjecclonable.  It  does 
not,"  be  adds,  "so  much  consider  the  bear- 
ing or  hardship  of  its  doctrine  upon  partic- 
nlar  cases  as  it  does  the  importance  of 
preventing  a  general  public  mischief,  which 
may  be  brought  about  by  means  secret  and 
Inaccessible  to  Judicial  scrutiny  from  the 
dangerous  influences  arising  from  the  con- 
fidential relations  of  the  parties. "  1  Story. 
Eq.  Jur.  §  810.  Nor  is  the  rule  confined 
to  the  cane  of  attorney  and  client,  but  ap- 
plies as  well  to  that  of  administrator  and 
legatee,  guardian  and  ward,  trustee  and 
cestui  que  trust,  and,  indeed,  to  all  the 
variety  of  relations  in  which  influence  or 
dominion  may  be  exercised  by  one  person 
over  another.  Davis  v.  Strange's  Ex'r, 
11  S.  E.  Rep.  412;  Fisbbarne  v.  Ferguson's 
Heirs,  84  Va.  87-113,  4  S.  E.  Rep.  576. 

In  the  often-cited  case  of  Gibson  v.  Jeyes, 
6  Yes.  267.  the  lord  chancellor,  in  delivering 
judgment,  said:  "It  is  asked,  where  is 
that  rule  to  be  found?  I  answer,  in  that 
great  pale  of  the  court  that  he  who  bar- 
gains in  matter  of  advantage  with  a  per- 
son placing  confidence  In  him  is  bound  to 
show  that  a  reasonable  use  has  been 
made  of  that  confidence,  a  rule  applying 
to  trustees,  attorneys,  or  any  one  else. " 
Nor  is  this  rule  affected  by  the  statute 
above  mentioned,  the  object  of  which  was 
simply  to  make  the  fees  of  an  attorney 
a  lawful  subject-matter  of  contract.  And 
as  the  rule  is  founded  on  the  Infinence 
'Which  the  relation  originates,  it  will  oper- 
ate as  long  as  the  influence  continues,  al- 
though tiie  relation  itself  has  ceased. 
Wood  V.  Downes,  ISVes.  120;  Henry  v. 
Raiman.  25  Pa.  St.  8.^;  Sedgwick's  Cura- 
tor V.  Taylor,  84  Va.  820,  6  S.  E.  Rep.  226; 
Weeks,  Attys.  §  288,  note.  These  princi- 
ples are  well  illustrated  by  the  case  of 
Statham  v.  Ferguson,  2.5  Orat.  28.  In 
that  case  the  widow  of  a  decedent  and 
his  administrators  and  a  number  of  the 
heirs  at  law  and  next  kin  united  in  a  deed 
whereby  the  widow  agreed   to  accept  in 


Ilea  of  her  Interest  in  the  estate  the  provis- 
ion made  for  her  in  a  certain  paper  writ- 
ing, intended  by  the  decedent  as  his  will, 
but  probate  of  which  had  been  refused 
because  of  Its  defective  attestation.  Be- 
fore the  deed,  which  was  prepared  by  the 
counsel  for  the  administrators,  was  read 
to  her  she  was  told  what  her  rights  were 
under  the  intended  will,  and  what  they 
were  by  law  independently  of  It.  She 
was  also  told  that  by  executing  the  deed 
she  would  sustain  a  coosiderable  loss. 
She  answered  that  she  was  aware  of  that, 
and  after  the  deed  was  read  she  expreatied 
herself  as  satisfied,  and  signed  it.  She 
soon  afterwards,  however,  instituted  a 
suit  to  set  it  nside,  and  the  court,  being 
satisfied  that  she  bad  executed  It  hastily 
and  without  any  definite  idea  of  the  value 
of  the  estate,  or  of  the  effect  of  the  deed 
upon  her  interest,  declared  it  Invalid.  "It 
was  the  duty  of  the  administrators, "  said 
the  court,  "  invested  as  they  were  by  la  w 
with  the  title  to  the  whole  personal  es- 
tate, and  standing  as  they  did  in  the  con- 
fidential relation  in  which  they  stood  to- 
wards her,  to  take  care  that  belom  she 
made  a  donation  of  her  estate,  or  a  large 
portion  of  it,  to  themselves,  as  she  did,  she 
should  be  fully  informed  of '  her  rights  on 
the  subject,  and  the  effect  of  her  act,  or  at 
least  should  have  ample  time  and  oppor- 
tunity to  consult  counsel  and  advise  with 
disinterested  friends;  and  they  should 
have  advised  her  to  avail  herself  of  those 
advantages.  That  vbenimH  ttrtes,  which 
the  law  expects  and  exacts  of  persona 
standing  in  such  a  confidential  relation 
to  another  required  them  to  do  so.  In- 
stead of  doing  no,  if  they  did  not  advise 
and  encourage,  they  at  least  by  their  acts, 
facilitated  the  preparation  and  execution 
of  the  deed,  when  tbey  must  have  known 
that  she  had  not  the  necessary  informa- 
tion and  proper  advice  to  enable  her  to 
act  wisely  and  discreetly  in  so  important 
a  transaction. "  These  remarks  apply  wltb 
peculiar  force  to  the  present  case,  not  only 
because  the  case  in  its  facts  resembles 
the  present,  but  because  here,  when  the 
contract  was  executed,  the  appellee  held 
to  tha  appellant  a  relation  that  was 
doubly  confidential ;  that  Is,  he  was  not 
only  her  adviser  and  attorney,  but  he 
was  the  administrator  d.  b.  n.,  with  the 
will  annexed,  and  she  the  principal  lega- 
tee. Tru^,  be  says  the  litigation  had  end- 
ed, and  that  the  relation  of  attorney  and 
client  had  ceased,  but  nothing  is  clearer 
from  the  record  than  that  if  the  relation 
ha^  ceased  the  influence  growing  out  uf 
it  bad  not.  The  contract  was  executed, 
if  not  before,  certainly  only,a  few  daya 
after,  the  order  of  this  court  was  certified 
down  to  the  circuit  court.  Moreover,  It 
appears  that  he  had  been  retained  by  her 
as  her  general  counsel  even  before  th» 
litigation  commenced,  and  it  does  not  ap- 
pear that  that  relation  had  been  either  dis- 
solved or  suspended.  But,  be  that  as  it 
may,  tbe  relation  of  administrator  and 
legntee  was  subsisting  at  the  time,  and 
continues  to  the  present  time.  Then,  was 
tbe  contract  made  voluntarily?  Did  the' 
appellee  fully  and  candidly  explain  to  th» 
appellant  the  nature  and  extent  of  ber 
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rights?  Ana  did  she  thorongbly  compr»- 
bend  the  scope  and  effect  of  bar  act?  All 
of  these  qneetions  we  aro  constrained  tu 
answer  in  the  negative.  Indeed,  the  case 
seems  to  have  been  treated  In  the  circuit 
court  as  thouKb  the  oaus  was  on  her  to 
pnyw  aetoal  fraod,  'whicb,  as  we  hava 
seen.  Is  exactly  the  rsrerae  of  tbe  true  rule 
relating  to  such  transBctioiis.  There  is 
no  proof  of  any  contract  for  a  f^  or  of 
any  saKRcstion  of  an  assignment-or  other 
security,  prior  to  her  appearance  before 
the  appellee  In  obedience  to  bis  aommons, 
when  the  contract  which  he  had  preylous- 
ly  prepared  was  produced  and  read  to 
her.  At  that  time  she  had  Just  emerged 
from  a  litigation  which  had  threatened 
hi*r  all,  and  which  had  been  successfully 
conducted  for  her  by  the  appellee.  She 
was,  moreover,  an  ignorant  woman,  un- 
osed  to  the  transaction  of  legal  basiness. 
Nothing,  therefore,  was  more  natural 
than  tbat  there  should  have  been  tbe  full- 
est confldoice  reposed  on  the  one  side  and 
the  strongest  influence  on  the  other,  which 
was,  no  doubt,  heightened  or  Intensified 
by  a  sense  of  relief  and  gratitude  which 
the  mult  produced.  This,  indeed,  is  man- 
ifei»t  from  tbe  record.  The  contract  Itself 
shows  it,  especially  that  clause  wherein 
she  declares  her  belief  that  without  bis 
connsel  and  management  all  would  have 
b4>en  lost.  And  other  instances  of  his  in- 
fluence, not  -to  say  ascendancy,  over  her 
are  shown  by  the  evidence.  Thus  be  him- 
self testifies  tbat  be  told  her  when  be  sent 
for  her  to  sign  the  contract  that  she  must 
give  him  the  income  on  tbe  whole  person- 
al land  during  her  life  if  the  court  should 
not  approve  apaymentorf5,00U  ont  of  tbe 
principal  as  to  ber  Infant  son,  otherwise 
he  would  not  be  satisfied,  which,  no  doubt, 
strongy  Influenced  her  to  sign  the  con- 
tract, and  to  ask  the  court,  as  sbe  did,  to 
confirm  it.  Then  ber  remark  after  tbe 
contract  was  signed,  which  he  also  men- 
tions In  bis  deposition,  namely,  that  he 
had  "not  been  as  hard  on  her  as  she  ex- 
pected, "Is  not  a  little  suggestive  of  a  situ- 
ation of  dependence.  To  the  same  pur- 
port is  the  evidence  of  W.  C.  Fltspatrick, 
the  appellee's  son,  who  says  he  heard  her 
say,  as  the  contract  sets  forth,  that  if  she 
had  employed  any  other  attorney  she  be- 
lieved she  would  not  have  gotten  any- 
thing. The  same  witness  also  says  that 
while  she  was  In  the  room  where  the  con- 
tract was  signed  she  was  reminded  (be 
does  not  say  by  whom)  tbat  she  had  re- 
peatedly declared  if  she  got  the  Bob  Creek 
farm  sbe  would  be  willing  to  give  Mr. 
Fltzpa trick  (the  appellee)  all  the  rest,  and 
tbat  sbe  replied  she  would  do  so  then  "If  be 
required  it, "  but  "she  hoped  he  would  not 
be  too  liard  on  her. "  He  also  says  she 
seemed  "very  grateful,"  all  of  which,  to 
say  nothing  of  any  other  evidence  in  the 
case,  shows  very  clearly  that  thecontract, 
Instead  of  being  an  act  of  rational  consid- 
eration, an  act  of  pure  volition,  uninflu- 
enced, was  rather  the  impulsive,  hasty, 
and  unadvised  act  of  one  who,  to  use  the 
surprisingly  apt  language  of  tbe  appellee's 
own  counsel,  was  under  a  "generous 
thraldom  of  gratitude"  to  the  attorney, 
whom  she  regarded  as  ber  "deliverer." 


In  other  words,  sbe  was  subject  to  the  in- 
fluence originated  by  a  confidential  rela- 
tion. It  le  argued,  she  had  a  right  to  be 
generous,  and  so  sbe  bad,  and  she  evi- 
dently meant  to  be;  but  that,  instead  ol 
helping  the  appellee's  case,  is  a  strong  cir- 
cumstance against  It.  The  learned  coun- 
sel seem  to  have  forgotten  that  It  was  as 
much  the  appellee's  duty  to  put  her  on  her 
guard  against  her  own  generous  Inclina- 
tioas  as  against  himself.  A  disinterested, 
competent  adviser,  had  such  a  one  been 
consulted,  presumably,  would  have  doae 
so,  and  in  view  of  his  large  personal  Inter- 
est In  the  matter,  and  ber  ignorance  and 
inexperience,  be  ought  to  have  recom- 
mended ber  to  seek  such  advice;  for,  as 
was  well  said  In  Doswell  v.  Anderson,  1 
Pat.  &  H.  185,  when  the  interest  and  duty 
of  a  fiduciary  are  placed  in  opposite  scales, 
we  need  no  law  books  to  teach  us  which 
will  preponderate.  Independent  ad  vice.  It 
Is  true,  was  not  essential  to  the  validity 
of  the  contract,  but,  as  a  precaution 
agatnst  undue  Influence.it  is  always  prop- 
er and  would  have  been  especially  so  in 
the  present  case.  There  is  no  principle  of 
equity,  therefore,  upon  which  the  contract 
In  question  can  be  made  to  stand.  The 
rule  we  have  mentioned  was  Intended  to 
prevent  it,  or,  in  other  words,  to  shut  the 
door  as  well  against  the  temptation  of  an 
attorney  to  take  advantage  of  the  un- 
guarded generosity  as  of  the  actual  neces- 
sities of  his  client.  Hence  it  matters  not 
that  tbe  evidence  shows,  in  a  general  way, 
that  the  contract  was  read  and  explained 
to  the  appellant,  and  that  she,  expressing 
herself  as  satisfied,  afterwards  signed  It, 
or,  rather,  affixed  her  mark  to  It.  To  sup- 
port the  transaction  It  was  for  the  appel- 
lee to  show  that  tbe  instrument  was  exe- 
cuted without  a  speck  of  Imposition  or 
undue  Influence,  and  that  It  was  the  result 
of  a  well-considered,  definite,  and  settled 
purpose  on  her  part.  And  by  undue  Influ- 
ence, In  this  connection,  is  not  meant  an 
actual  Influence  consciously  and  designed- 
ly exerted,  bat  tbe  influence  which  natu- 
rally springs  from  a  confidential  relation. 
"The  question,"  said  Lord  Eloon,  In 
Huguenlo  v.  Baseley,  "is  not  whether  she 
(the  partysubject  to  influence)  knew  what 
she  was  doing,  had  done,  or  proposed  to 
do,  but  how  the  Intention  was  produced, 
whether  fUl  that  care  and  providence  was 
placed  around  her  as  against  those  who 
advised  ber,  which,  from  their  situation 
and  relation  with  respect  to  her,  tbey 
were  bound  to  exert  on  ber  behalf. " 

Tbat  there  was  any  Independent  advice 
in  tbe  presentcasecan  hardly  be  pretended. 
The  Justice  of  the  peace,  whose  certlflcate 
of  acknowledgment  Is  appended  to  the 
contract,  was  called  In,  not  by  the  appel- 
lant, but  by  the  appellee,  and  was  called 
In,  as  In  his  deposition  hesays  he  thought, 
merely  to  take  her  acknowledgment.  He 
was  not  asked  to  act,  and  did  not  under- 
take to  act,  and  perhaps  was  not  com- 
petent to  act,  as  her  adviser,  and,  more- 
over, says  hn  understood  tbe  contract  as 
the  appsllant  swears  sbe  did.  The  instru- 
ment is  quite  a  long  one,  and  perhaps 
somewhat  obscure,  which  Is  an  additional 
reason   why   independent  advice  should 
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fa  a  ve  been  recommended  by  the  appellee, 
especially  ats  he  had  prepared  the  contract 
himself  without  previons  consultation 
with  the  appellant.  Her  tansband.  It  U 
true,  ivas  present  whea  the  contract  was 
signed ;  buthe  was  as  ignorant  as  she,  and 
no  doubt  quite  as  much  in  need  of  advice 
respecting  a  transaction  of  sncb  impor- 
tance. The  concluding  clause  of  the  con- 
tract, upon  which  much  reliance  was  placed 
in  the  argument,  is,  iodeed.iu  these  words: 
"The  said  Emily  B.  Thomas  willingly 
iiiakes  this  agreement  and  assignment, 
and  requests  the  court  to  ratify  the  same, 
it  being  much  less  than  she  was  willing 
to  give,  and  proposed  to  give,  during  the 
litigation."  But  this.lnatead  of  removing 
the  imputation  of  undue  Influence,  tsrather 
an  additional  evidence  of  it.  Bridgeman 
V.  Green,  Wilm.  58,  71.  In  Twyne's  Case.S 
Coke,  81a,  cited  in  2Mlnor,  Inst.  808,  one  of 
theenumertated  badges  of  fraod  in  that 
case  was  this:  "That  the  deed  contains 
that  the  gift  was  made  honestly,  truly,  and 
bon»  Hde,"  for,  said  the  court,  "cJaaaalm 
inconsuet'  semper  ioduevnt  auapieloaem. " 
It  is  very  clear,  therefore,  in  the  light  of 
these  principles,  that  the  contract  in  ques- 
tion cannot  be  upheld  as  "the  pnre  volun- 
tary act"  of  the  appellant's  mind.  But, 
apartfrom  theqneetion  of  nndue  influence, 
and  of  her  understanding  of  the  contract, 
did  she  understand  the  nature  and  extent 
of  her  rights  ?  There  is  no  evidence  that 
she  did,  and  we  must  therefore  assume 
that  she  did  not.  The  appellee,  although 
he  had  been  her  counsel  from  the  death  of 
the  testator,  and  was  also  the  administra- 
tor of  the  estate,  admits  that  he  himself 
was  not  definitely  informed  on  the  sub- 
ject; for  in  his  deposition  be  says:  "After 
she  signed  the  contract  •  •  •  i  told 
her  she  was  the  richest  person  in  the  coun- 
ty; that  she  owned  more  land;  that  the 
personal  estate  would  pay  all  the  debts, 
the  balance  on  Frank  Tamer's  legacy,  all 
the  costal  of  administration,  including  my 
tee  as  agreed  on  in  the  contract,  and  that 
I  tbongbt  there  would  be  a  balance  going 
to  ber  of  from  98,000  to  f  6,000.  Bu  t  as  to 
that  I  could  not  speak  definitely.  It  was 
only  surmise."  On  the  other  hand,  the 
appellant  contends  that  the  balance  ought 
to  exceed  f6,000,  and  this  seems  probable, 
although  the  exact  amount  does  not  ap- 
pear from  the  record.  Enough,  however, 
does  appear  to  show  that  under  the  con- 
tract, if  sustained,  the  appellee's  compen- 
sation would  exceed  f  10,000.  The  result, 
therefore,  was  that,  as  the  appellant  was 
in  the  dark  as  to  the  nature  and  extent  of 
her  rights.  It  was  impossible  tor  her  to 
comprehend  the  scope  and  effect  of  the  con- 
tract, even  had  she  construed  it  as  the  ap- 
pellee did,  and  for  this  reason,  also,  the 
same  must  be  declared  invalid  as  to  her, 
independently  of  the  objections  to  Us  va- 
lidity already  considered. 

We  have  carefully  examined  the  case, 
and  are  of  opinion  that  a  decision  could 
hardly  be  rendered  more  repugnant  to 
public  policy,  or  one  the  probable  conse- 
quences of  which  would  be  more  mischiev- 
ous, than  would  be  a  decision  upholding 
this  contract  under  the  circuiustances  dis- 
closed by  the  record.    To  uphuld  It  would 


be  to  overturn  or  to  ignore  principles 
which  are  not  only  deeply  rooted  in  the 
law,  but  which  ought  to  be  considered,  if 
not  sacred,  at  least  immutable.  In  this 
connection  we  cannot  do  better  than  to 
quote  the  language  of  the  supreme  court 
in  Stockton  v.  Ford,  11  How.  232,  where 
it  is  said:  "There  are  few  of  the  business 
relations  of  lite  involvings  higher  trust 
and  confidence  than  that  of  attorney  and 
client,  •t,  generally  speaking,  one  more 
honorably  and  faithfully  discharged,  few 
more  anxiously  guarded  by  the  law  or 
governed  by  sterner  principles  of  morality 
and  Justice,  and  it  is  tlie  duty  of  the  courts 
to  administer  them  in  a  corresponding 
spirit,  and  to  be  watchful  and  industrious 
to  see  that  confidence  thus  reposed  shall 
not  be  used  to  the  detriment  of  the  party 
bestowing  it."  It  is  right,  however,  to 
add  that  there  is  nothing  in  the  present 
case  affecting  the  moral  character  of  the 
appellee,  whose  only  fault  has  been  that 
in  dealing  with  the  appellant  he  over- 
looked, or  did  not  sufficiently  attend  to, 
the  rule  of  equity,  to  which  we  have  called 
attention,  relating  to  dealings  between  per. 
sons  standing,  or  who  have  lately  stood, in 
a  confidential  relation.  Then  the  question 
is,  the  contract  being  invalid,  what  is  the 
proper  disposition  to  make  of  the  case? 
The  entire  residuum  of  the  estate  was  left 
by  the  testator  in  trust  for  the  sole  and 
separate  use  of  the  appellant -for  life,  with 
power  of  appointment  by  will,  and,  in  de- 
fault of  such  appointment,  to  her  heirs 
and  nextof  kin.  Herchildren  aretherefore 
only  remotely  and  contingently  interested. 
and  one  of  them  Is  an  infant.  Tlie  others, 
who  aresuf  yur/fi,  assented  to  the  contract, 
and  have  not  appealed  from  the  decree, 
although  in  their  depositions  they  say 
they  thought  the  contract  was  tor  $5,000 
only,  to  be  paid  ont  of  the  principal.  In 
cases  somewhat  similar  to  the  present  it 
has  been  held  that  although  the  contract 
cannot  be  upheld,  yet  that  it  will  be  per- 
mitted to  stand  as  a  security  tor  what  is 
Justly  payable  under  an  implied  contract. 
The  appellee  has  confessedly  rendered  val- 
uable service,  but  there  was  no  other  con- 
tract for  a  fee  than  the  one  we  have  been 
considering.  It  is  conceded,  however,  by 
all  parties  before  the  court,  that  a  fee  of 
f5,000  would  not  be  an  extravagant  one 
tor  the  services  rendered,  although  the  ap- 
pellee had  the  assistance  throughout  the 
litigation  of  an  able  attorney,  Mr.  White- 
head, who  charged  and  has  been  paid 
f  700.  We  think  a  reasonable  tee  ought  to 
be  allowed  for  protecting  the  trust-estate 
against  the  claims  asserted  against  it, 
and  that  an  allowance  of  $5,000to  be  paid 
out  of  the  corpuB  of  the  estate  is  reasona- 
ble and  ample.  The  defense  of  the  case  in 
the  circuit  court  Involved  considerable  ot 
time  and  labor,  although  a  stronger  case 
for  the  application  of  the  equitable  doc- 
trine relating  to  laches  and  stale  de- 
mands could  hardly  be  imagined.  The  es- 
timates of  the  attorneys  who  were  ex- 
amined as  witnesses  In  the  present  case  on 
the  subject  of  the  appellee's  rompensation 
seem  to  have  been  based  on  the  Idea  ot  an 
employment  on  a  contingent  tee,  but  there 
was  no  such  employment ;  nor  is  that  a 
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proper  baBla  upon  wblcb  to  ascertain 
what  is  JoatlT  doe  under  an  Implied  con- 
tract. 

The  decree,  in  bo  far  as  it  is  In  conflict 
with  this  opinion,  will  therefore  be  re- 
versed,  and  the  canse  remanded  for  ancb 
further  proceedings  not  inconsistent  there- 
with as  may  be  necessary  in  order  to  a 
Bnal  decree. 

Laor,  J.,  dissents. 


Hanmon  et  al.  y.  Hounihan  et  al. 
{Sugpreme  Court  tf  AppecOt  cf  Virgtnia.   Sept 

DBScnT  op  Bxnirr— Cboldbsx  or  Ai.nars— Mab- 
MAOB  8mi.BimR»— AsYxssB  Posasasiox. 

1.  Children  bom  in  anotlier  state  of  alien 
parent*  reBidinfr  in  mob  atate  msy  inherit  thnnub 
■ucb  living  allem  parents  real  estate  in  Virginia. 

2.  Under  Code  Va.  1873,  o.  140^  $  1,  providing 
that  "any  agreement  made  upon  the  oonslderatioa 
of  marriage"  is  Invalid  onless  the  same  be  In 
writing,  a  parol  agreement  that  certain  property 
shall  go  to  the  survivor  is  void,  in  the  absence  of 
trand  or  any  agreement  to  reduce  the  settlement 
to  writing,  the  subsequent  mairiage  not  being 
such  part  performance  aa  to  takn  tbe  case  out  of 
the  statute. 

8.  Honey  acquired  by  a  woman  as  widow  and 
distributee  of  her  first  husband  becomes  the  prop- 
erty of  her  second  husband  as  soon  as  be  takes 
possession  thereof,  and  therefore  property  bought 
therewith  is  the  husband's. 

4.  The  possession  by  a  widow  of  land  to 
which  she  has  a  right  of  possession  under  her 
dower  ri^ts  is  not  adverse  to  the  husband's 
heirs,  thoogh  she  continued  In  possession  under 
the  erroneous  sapposltion  that  she  was  her  hos- 
buid's  lawful  heir. 

Appeal  from  decree  of  circoit  conrt  of 
Anicusta  cuonty,  entered  on  the  24th  of 
June,  1886, in  the  salt  wherein  Jobn  Hooni- 
ban  and.  others  were  complainants,  and 
the  appellants,  Patrick  Hannon.Cornelins 
Uanoon,  Jobn  O'Niel,  Michael  Gilmartin, 
and  Mary,  bis  wife,  James  Daley,  Isaac 
Daley,  Ann  Daley,  and  Nicholas  Daley,  the 
last  three  being  infants,  were  defendants. 
The  object  of  tbe  suit  was  to  qaiet  tbe 
title  to  a  certain  honse  and  lot  in  the  city 
of  Staanton.  The  complainants  claimed 
the  property  as  devisees  of  Bosanna  Han- 
non.  Tbe  defendants  claimed  it  as  the 
heirs  of  James  Hannon,  deceased.  The 
suit  was,  by  aarreement,  prosecuted  in  the 
lorm  of  a  snit  in  equity,  instead  of  in  tbe 
form  of  an  action  of  ejectment.  The  case 
is  therefore  to  be  treated  as  if  tbe  heirs 
had  been  plaintiffs  in  ejectment,  and  the 
devisees  defendants  therein.  James  Han- 
non, a  native  of  Ireland,  became  a  natu- 
ralised citisen  of  the  United  States,  and  in 
July,  1S58,  married  Bosanna,  widow  of 
Peter  Critcbard,  deceased;  and  in  Octo- 
ber,  1858.  said  James  Hannon  bought  at 
public  auction  from  George  M.  Cochran, 
Jr.,  trustee,  tbe  property  in  controversy, 
and  paid  in  cash  one-third  of  the  purchase 
money.  Tbe  legal  title  was  conveyed  to 
him  by  the  trustee,  to  whom  be  recon- 
veyed  the  same  to  secure  the  purchase 
money  rpmalninR  unpaid.  The  title  still 
n>main8  In  tbe  trustee,  though  tbe  balance 
yet  unpaid  is  inconsiderable,  in  conse- 
quence of  additional  payments  made  by 
James  Hannon  in  his  life-time,  and  since 
bis  death,  oat  of  tbe  proceeds  of  the  sale 


of  part  of  tbe  lot  of  land  in  question.  lo 
June,  1861,  James  Hannon  died  in  testate, 
and  without  issue,  but  leaving  surviving 
him  bis  widow,  Bosanna,  and  as  bis  next 
of  kin  the  said  Patrick  Hannon  and  tbe 
others,  who  were  the  defendants  tralow. 
Patrick  was  naturallsea  as  a  citiienof  the 
United  States  in  October,  1864,  and  the 
other  defendants  below,  except  Cornelius, 
wberecbildren  of  Johanna,  sister  of  James, 
and  bom  in  the  United  States.  John 
O'Niel  and  Mary  Gilmartin,  bis  sister, 
were  bom  In  I8c8  and  1869,  respectively; 
while  tbe  Daleys  were  bom  after  the  de- 
cease of  James  Hannon  in  1861.  Cornelius 
resided  in  New  York  from  the  time  of  his 
arrival  in  America,  and  appears  not  to 
have  become  a  naturalised  citisen.  Tbe 
rest  have  resided  in  Illinois  from  If^l,  or 
since  their  birth.  Bosanna  Hannon  re- 
mained in  po8ses!iion  of  the  property  in 
controversy  from  the  death  of  her  hus- 
band, James  Hannon.  until  ber  own 
death.  In  1876.  She  made  a  will,  by  which 
she  gave  to  John  Edward  Hounihan,  tbe 
infant  son  of  John  and  Catharine  Houni- 
han, "allot  her  estate  and  property  of 
every  kind  and  description, "  but  did  nut 
expressly  bequeath  or  mention  tbe  bouse 
and  lot  in  question.  In  the  event  of  the 
son's  death  under  age,  unmarried,  and 
without  issue,  tbe  property  should  be  bis 
mother's.  In  addition  to  the  aforesaid 
facts,  the  bill  also  stated  that,  when 
James  and  Bosanna  were  married,  he 
was  28  years  of  age.  Illiterate,  dull,  intem- 
perate, and  a  day-laborer,  without  means, 
and  that  she  was  at  least  46  years  of  age, 
and  poBsessed  of  several  thousand  dollars 
which  had  been  devised  to  her  absolutely 
by  her  first  husband;  that  her  last  hus- 
band, James  Hannon,  had  purchased  tbe 
property  in  controversy  for  f 3,250,  paid 
one-third  cash,  and  gave  bis  bonds,  pay- 
able in  one  and  two  years  in  equal  install- 
ments, for  the  residue;  that  the  cash  pay- 
ment and  all  other  payments  were  made 
with  the  money  of  his  wife,  Bosanna,  ex- 
cept those  made  with  the  proceeds  of  tbe 
part  sold.  The  bill  also  stated  that,  by 
an  antenuptial  agreement  between  tbeai, 
all  property  thai  owned  by  her,  or  after- 
wards acquired  by  her,  should  be  tbe 
absolute  property  of  tbe  survivor.  It 
moreover  set  forth  that. James  Hannon 
left  sarviving  him  no  bluod  kindred,  either 
In  this  country  or  in  his  native  land :  that 
be  died  intestate;  and  that  his  wife,  Bo- 
sanna, was  his  heir  under  tbe  laws  of  this 
state;  and  that,  as  such  heir,  she  held 
possession  of  the  house  and  lot  openly, 
notoriously,  contlnaoasly,  and  hostilely 
against  all  the  world,  from  her  husband's 
deatb  to  her  own  decease;  and  that  she 
bad,  conjointly  with  the  trustee  of  James 
Hannon,  conveyed  a  strip  of  the  lot  to  A. 
B.  Arthur,  by  deed  dated  1st  September, 
1870,  wherein  she  described  herself  as  the 
*'heir  at  law  of  James  Hannon."  The 
adult  heirs  answered  this  bill,  and  denied 
or  disavowed  knowledge  of  tbe  matters 
and  things  alleged,  and  call  for  proof  of 
every  material  allegation.  They  claim  to 
be  tbe  true  next  of  kin,  and  the  lawful 
heirs  of  the  decedent,  James  Hannon,  and 
they  say  that  Johanna  his  sister  was 
twice  married,  and  that  she  died  in  IIU- 
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noi8,  In  1880,  wltbont  havinff  become  a 
naturalised  cltlsen,  but  that  her  children 
were  all  born  in  the  United  States ;  that 
Bosanna  held  poBsession  of  the  house  and 
lot  as  the  widow  of  James  Hannon,  and 
was  entitled  to  hold  same  nntil  her  dower 
was  assiHrned  her;  and  that  her  posses- 
sion did  not  amount  to  an  ouster  of  the 
estate  by  descent  of  the  heirs  at  law.  Nn- 
nierouB  depositions  were  taken  on  both 
sldea.  The  cause  came  on  to  be  beard  on 
the  bill,  the  answers  of  the  adnlt  and  the 
answer  of  the  infant  defendants  by  their 
truardlan  ad  /item,  the  exhibits  and  depuat- 
tions,  and  on  the  bill  talien  forconfessed  as 
to  the  trustees,  GeorgeM.  Cochran,  .Tr.,  and 
James  C.  Cochran,  and  on  the  arguments 
of  counsel.  On  consideration  whereof,  the 
circuit  court  decreed  that  the  complain- 
ants Catharine  Hounlban  and  her  Infant 
son  John  Edward  Honnihan  were  entitled 
to  the  bouse  and  lot  in  the  bill  and  pro- 
ceedings mentioned,  under  and  according 
to  the  terms  and  provisions  of  the  will  of 
Mrs.  Rosanna  Hannon.  against  the  claims 
and  demands  of  the  defendants  Patrick 
Hannon  and  others,  and  to  recover  of 
those  defendants  the  costs  of  this  suit, 
and  that  the  trustee,  George  M.  Cochran, 
Jr.,  should  convey  said  bouse  and  lot  to 
said  Catharine  and  her  son,  by  deed  with 
special  warranty,  upon  the  payment  of 
the  balance  of  the  purchase  money  there- 
on, as  to  the  amount  of  which  there  was 
dispute.  From  this  decree  the  defendants 
below  obtained  an  appeal  and  auperae- 
dean. 

HhelTey  A  Bntagardner,  for  appellants. 
Elder  &  Nelson,  for  appellees. 

Richardson,  J.,  {.after  stating  the  ^uOs 
SB  above.)  We  come  now  to  consider  the 
several  points  involved  in  this  appeal.  It 
is  undeniable  that  the  evidence  positively 
proves  that  the  appellants  were,  at  the 
%me  of  the  death  of  James  Hannon,  the 
nearest  of  his  blood  kindred,  and  that  Pat- 
rick was  a  naturalized  citieen,  and  John 
O'Niel  and  his  sister  Mary  Gilmartin,  (chil- 
dren of  Johanna,  who  wasnotnaturalised, 
were  born  in  the  state  of  Illinois,  and  were 
in  being  at  the  time  of  the  death  of  James 
Hannon;  and  it  Is  clear  that  they  were 
capable  to  take,  as  his  lawful  heirs,  any 
property  whereof  he  died  abuolutely  pos- 
sessed or  seised  in  fee.  This  court  in 
Com.  V.  Towles,  6  Leigh,  748,  expressly 
decided  that  a  person  bom  in  another 
state  of  this  Union  is  entitled  to  all  the 
rights  and  prlvtleges  of  tbls  state.  In- 
deed, such  is  both  the  spirit  and  letter  of 
thefederal  constitution.  See,  also,  1  Tuck. 
Bl.  Comm.  57;  1  Minor.  Inst.  180.  And  the 
doctrine  prescribed  by  ovr  own  statute 
Is  that  children  bom  in  tbis  state  cnn  in- 
herit throngh  living  alien  ancestors. 
Hence,  it  follows  that,  if  children  bom  of 
alien  parents  residing  in  this  state  can  in- 
herit real  estate  here,  such  child  ran,  born 
in  Illinois,  may  do  the  same  in  Virginia. 
1  Lomax,  Dig.  pp.  92,  684,585;  Jacksons  v. 
Sanders,  2  Leigh,  109.  It  is  therefore  mani- 
fest that  Rosanna  Hannon  could  not  In- 
herit the  property  in  controversy  as  the 
<ieir  of  her  deceased  hnsband,  James  Han- 
non, because,  at  his  death,  he  had  blood 
kindred  who  were  capable  of  inheriting, 


and  whom  the  law  prefers  to  ber:  and 
thus  one  of  the  grounds  upon  which  her 
devisees  base  their  claim  is  wholly  re- 
moved. 

On  behalf  of  the  appellees,  it  is  also  in- 
sisted that  there  vas  an  antenuptial  con- 
tract between  Rosanna  and  James,  where- 
by they  agreed  that  "whichever  lived  the 
longest  was  to  have  the  property. "  But 
of  such  contract  tbereseems  to  be  a  signal 
absence  of  proof  in  the  record.  The  only 
evidence  in  any  way  bearing  on  such  con- 
tract is  the  testimony  of  the  witness  Mc- 
Aleer.  He  says:  "When  I  got  home  I  un- 
derstood that  Hannon  had  been  sick.  1 
went  to  see  him.  Hehad  then  gotten  better. 
Mrs.  Hannon,  in  the  coarse  of  conversa- 
tion, told  me  that  In  bis  ravings  be  bad 
said  that  if  anything  happened  to  him 
his  friends  would  be  coming  looking  after 
that  proi>erty.  That  she  said:  'James, 
that  is  not  the  contract  yon  and  me  made 
when  we  got  married.  The  contract  was 
that  whichever  lived  the  longest  was  to 
have  the  property.'  James  Hannun 
laughed  over  ber  brinfring  thecontractintu 
the  conversation.  From-  the  way  he 
laughed  over  it,  I  thoagtat  be  acquiesced 
in  it,  but  he  did  not  say  yes  or  no."  It 
cannot  be  seriousLv  pretended  that  such 
testimony  proves  the  alleged  antenuptial 
contract;  nor  is  McAleer's  evidence  aided 
by  that  of  the  witness  Kurts,  who  says : 
"  I  beard  them  both  talk  about  the  prop- 
erty. Well,  she  said  it  was  her  property, 
and  that  she  wanted  it  fixed  in  her  name, 
and  he  said  that  he  also  wanted  it  fixed 
in  her  name."  Whatever  was  or  may 
have  been  the  InclInHtions  of  oueor  both 
of  them,  the  unyielding  fact  remains,— the 
property  was  never  "fixed  la  her  name, " 
if  by  such  expression  was  meant  conveyed 
by  deed  to  ber,  or  for  ber  benefit.  Indeed, 
it  Is  not  pretended  tnat  the  alleged  con- 
tract was  ever  reduced  to  writing:  bat  it 
is  claimed  that  a  parol  antenuptial  con- 
tract will  be  enforced  at  the  instance  of 
either  party,  when  satisfactorily  proved. 
Just  here  lies  the  trouble;  and,  as  the 
alleged  contract  in  this  case  is  not  satis- 
factorily proved,  it  will  suffice  to  dismiss 
the  subject  with  a  mere  reference  to  tbe 
statute,  (section  1,  c.  140,  Code  1878,)  where 
it  is  declared  that  "any  agreement  made 
upon  the  consideration  of  marriage"  Is 
invalid  unless  the  same  be  in  writing,  etc. 
And  there  could  be  no  departure  from  tbe 
statutory  rule  where  thera  has  been  no 
fraud  and  no  agreement  to  reduce  the  set- 
tlement to  writing.  But  if  tbe  wife  has 
placed  reliance  solely  upon  the  honor, 
word,  or  pruralse  of  the  husband,  no  reltfsf 
will  be  granted ;  for  in  such  a  case  tbe 
party  chooses  to  rest  upon  a  parol  agree- 
ment, and  must  take  the  consequenceB, 
and  In  such  case  the  subsequent  marriage 
Is  not  deemed  apart  performance  taking 
tbe  case  out  of  the  statute,  contrary  to 
the  rule  which  pravails  in  other  cases  of 
contract.    See  2  Story,  Eq.  Jnr.  S  TVS. 

It  is  also  insisted  that  James  Hannon 
made  tbe  cash  payment  with  his  wife's 
money,  and  that  there  was  clearly  a  re- 
sulting trust  in  ber  favor.  The  most  care- 
ful search  of  the  record  falls  to  disclose 
any  evidence  whatever  of  this  claim.  For, 
outside  of  the  mere  statements  of  witaesaea 
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tbat  she  said  ao,  there  is  nothinar  that 
tends  In  the  least  to  uphold  this  conten- 
tion;- and  it  is  plain  that  her  aelf-Bervient 
declarations  cannot  be  adduced  as  evi- 
dence in  befaalt  of  her  devisees.  But  this 
money  of  Mrs.  Hannon  was  the  money 
which  she  acquired  as  widow  and  distrib- 
ntee  of  her  tlrst  husband,  Orltcbard.  She 
possessed  no  separateestate  in  that  money. 
It  became  the  property  of  James  Hannon, 
jure  niarltl,  so  soon  as  he  laid  hands  on  it; 
and.  If  with  this  money  he  paid  for  the 
property  in  controversy,  he  invested  there- 
in his  own  and  not  bis  wife's  money. 

The  appellees.  In  tbeir  bill  ,dld  not  express- 
ly set  op  tbe  bar  of  the  statute  of  limita- 
tions to  the  right  of  entry,  or  the  right  to 
recover,  of.  tbe  heirs  of  James  Hannon. 
But  they  say  in  their  bill  that  James  Han- 
non bad  died  intestate,  leaving  surviving 
bim  DO  blood  kindred  either  in  this  conn- 
try  or  in  hie  native  land;  tbat  his. wife, 
Rosanna,  was  bis  heir  at  law;  tbat  as 
such  beir  at  law  she  held  possession  of  the 
boose  and  lot  from  tbe  death  of  her  hus- 
band to  the  time  of  her  own  decease. 
contlnnonsly,  openly,  notoriously,  and 
bostilely :  and  tbat  since  her  death  the  ap- 
pellees had,  under  her  will,  held  similar 
possession.  And  It  Is  very  likly  that  the 
decree  of  the  court  beluw  was  based  on 
tbe  idea  of  such  adversary  possession  for 
a  period  of  15  years  before  sait  brought, 
as  a  bar  against  tbe  claims  of  tbe  next  of 
blood,  kin  of  James  Hannon.  After  care- 
ful examination  of  the  authorities,  and 
consideration  of  this  point,  we  have  ar- 
rived at  tbe  conclusion  tbat  the  decree  of 
the  circuit  court  cannot  be  sustained  even 
on  tbat  ground.  As  we  have  seen,  the  bill 
does  not  declare  that  Mrs.  Hannon  held 
poeaeeslon  under  any  claim  founded  on  tbe 
alleg^  antenuptial  contract,  or  upon  the 
alleged  resulting  trust  created  in  her  favor, 
it  Is  said,  by  the  use  of  her  money  In  the 
payment  of  the  purchase  price  of  tbe  prop- 
erty, but  solely  on  the  pretense  that,  as 
James  Hannon  had  died  Intestate  with- 
out any  blood  kindred  capable  of  inherit- 
ing real  estate  in  Virginia,  Mrs.  Hannon 
was  his  heir  at  law,  and  held  possession 
as  such  heir.  This  claim  is  founded  upon 
the  tenth  subdivision  of  section  I  of  the 
statute  of  descents,  which  prescribes  that, 
"if  there  be  neither  maternal  nor  paternal 
kindred,  tbe  whole  shall  go  to  the  hus- 
band or  wife  of  the  intestate. "  It  Is  ob- 
vious, therefore,  that  the  statute  affords 
no  Buffldent  aid  to  tbe  contention.  Nor 
can  It  be  seriously  contended  that  such 
a  claim,  or  such  a  possession,  is  adverse 
and  hostile  to  the  claim  of  the  heirs  of 
the  higher  class  In  tbe  course  of  de- 
scents, as  It  Is  plainly  founded  on  the  mis- 
taken supposition  that  no  heirs  of  such 
bigber  class  existed,  and  was  In  uianlfest 
subordination  to  the  claims  of  that  class 
it  it  tamed  out  tbat  any  such  did  exist. 
See  Code  1S78,  c.  119,  g  1 .  At  the  death  of 
her  husband,  tbe  possession  of  tbe  proper- 
ty in  controversy  devolved  upon  the 
widow,  Mrs.  Bosanna  Hannon,  and  Hhe 
continued  in  possession  on  the  supposi- 
tion, though  an  erroneous  one,  that  she 
was  his  lawful  heir,  not  adversely,  but  in 
Hobservience  to  the  superior  claims  of  his 
blood  kindred,  should  any  sucb  present 


I  themselves.  This  she  claimed  In  18<I9,  in 
the  deed  conveying  in  conjunction  with  the 
trustee  Cochran  a  strip  of  the  lot  to  Ar- 
thur, which  was  sold  in  order  tbat  tbe 
proceeds  might  go  on  tbe  unpaid  purchase 
money. 

Again,  Mrs.  Hannon  was  in  possession 
of  tbe  property  as  widow  entitled  to  dow- 
er in  the  real  estate  of  which  her  husband 
had  died  seise<i  In  fee-simple.  ."Until  her 
dower  was  assigned  her,  she  was  entitled 
to  hold,  occupy,  and  enjoy  tbe  mansion 
and  tbe  curtilage  tree  of  charge."  In  this 
case  "mansion  and  curtilage"  embraced 
all  the  real  estate  whereof  her  husband 
died  seised  as  of  fee.  Therefore  she  was 
entitled  to  bold,  occupy,  and  enjoy  tbe 
whole  of  tbe  property  here  in  controversy 
until  her  death,  as  dower  was  never  as- 
signed Now,  it  is  an  elementary  principle 
that,  "when  a  party  Is  In  actual  posses- 
sion, and  has  a  right  to  the  possession  un- 
der a  legal  title,  which  is  not  adverse,  the 
possession  will  not  in  law  be  deemed  ad- 
verse. "  2  Starkie,  Ev.  ((67 ;  Doe  v.  Bright* 
wen,  10  East,  583, — a  case  ver.v  similar  to  the 
case  at  bar.  In  that  case  cbe  property  be- 
longed to  Lady  Harwood,  who  died  witb- 
out  issue,  leaving  her  husband  surviving 
her.  He  had  tbe  property  for  a  period 
equal  to  tbe  bar  of  limitations  had  his 
-possession  been  adverse.  There  had  been 
a  settlement  whereby  the  property  was 
limited,  upon  failure  of  issue,  to  the  sur- 
vivor in  fee.  Issue  failed.  I>ord  Harwood 
survived.  He  claimed  under  the  settle- 
ment. After  his  wife  died  he  bad  levied  a 
fine,  and  applied  to  be  admitted  as  a  ten- 
ant of  the  court  rolls,  tbe  land  being  copy- 
hold, and  was  admitted  accordingly  to 
hold  tbe  land  in  tee.  But  Lady  Harwood 
was  a  minor  when  the  settlement  was  exe- 
cuted, and  bence  it  was  Invalid.  He  was 
entitled  to  possession  daring  his  life  as 
tenant  by  the  curtesy.  Her  heirs  claimed 
the  land.  His  heirs  rlalmed  it  on  the 
ground  that-ber  heirs  were  barred  by  tbe 
statute  of  limitations.  The  question  was 
whether  his  possession  was  adverse  to  her 
hetrs,  and  upon  its  decision  tbe  case 
hinged.  The  court  decided  that  the  pos- 
session was  not  adverse.  The  parallelism 
of  that  case  and  this  is  obvious.  Lord 
Harwood,  In  that  case,  held  possession, 
claiming  to  hold  In  fee,  though  in  law 
only  entitled  to  hold  for  his  life  as  tenant 
by  tbe  curtesy.  In  this  case  Mrs<  Hannon 
held  possession,  claiming  to  bold  in  fee, 
though  in  law  entitled  to  bold  only  for 
her  life  as  dowress.  See,  also,  Nlctaols  v. 
Reynolds,  1  R.  I.  SO ;  Rung  v.  Shoneberger, 
2  Watts,  23;  Jackson  v.  Sharp,  d  Johns. 
163;  Arnold  v.  Stevens,  24  Pick.  106.  It 
is  a  settled  principle  that  the  possession  of 
the  tenant  for  life,  during  the  continuance 
of  such  life-estate,  will  not  bar  the  remain- 
der-man,  though  the  tenant  for  life  may 
claim  an  estate  longer  than  for  life,  the 
possession  o(  such  life-tenant  and  of  those 
claiming  under  him  being  not  adversary 
to,  but  consistent  with,  and  in  support  of, 
the  title  of  him  in  remainder.  See  Ball  v. 
.lohnson,  8  Grat.  285:  Hope  v.  Railroad 
Co..  79  Va.  283.  In  the  last-named  case, 
C,  in  1851,  conveyed  to  the  company  the 
right  of  way  through  the  land  held  by  her 
as  dower.    At  her  death,  Hope,  the  ro- 
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malncler-inaii,  brought  hta  action  tor  the 
land.  The  defendant  company  pleaded  the 
Htatute  of  limitations.  The  court  held 
that  the  otatute  afforded  no  bar  to  the  ac- 
tion. It  seems  equally  well  settled  that, 
where  one  enters  Into  possession  onder  a 
lawful  title  to  a  particular  estate  In  the 
premisea,  he  is  presamed  to  continue  to 
bold  poBseBslon  under  that  title  until  be 
commits  some  notorious  act  of  ouster  or 
adverse  poBsession,  which  is  brought  home 
to  the  knowiedse  and  notice  of  those  en- 
titled either  with  or  after  him.  In  Caper* 
ton  V.  QreRory,  11  Orat.  606,  Thompson 
claimed  the  property  under  an  alleged 
will, giving  It  to  him  exclusively,  and  took 
possession  of  the  whole  of  it,  and  denied 
the  title  of  the  other  coparceners;  but  they 
had  full  notice  thereof.  And  so  In  Layne 
V.  Norris,  16  Orat.  248.  In  Sedg.  &  W.  Tr. 
Title  Land.  S  283,  it  is  said:  "The  ad- 
verse possession  sets  running  a  limitation 
which  In  the  end  may  operate  as  a  bar. 
It  does  so  only  upon  the  theory  that  the 
party  disselied  has  slept  upon  his  rights, 
and  by  bis  silence  and  Inaction  had  waived 
them.  The  rule  is  Just  It  the  ouster  or  ad- 
verse possession  is  brought  home  to  the 
knowledge  of  the  owner,  or  is  of  such  defi- 
nite, hostile,  and  public  character  that 
such  knowledge  may  be  fairly  presumed: 
but  it  is  unjust  and  unreasonable  If  en- 
forced without  such  limitation.  •  •  » 
The  rule  rests  upon  knowledge,  acquies- 
cence, and  laches  on  the  part  of  the  own- 
er." It  Is  undeniable  that  in  the  case  here 
there  is  not  one  of  these  essential  elements. 
Here  the  next  of  blood,  kin  of  the  Intes- 
tate, resided  in  different  states  distant 
from  the  city  of  Staunton,  Intestate's 
home,  and  were  humble  in  condition,  ig- 
norant of  the  circumstances,  and  almost 
entirely  illiterate,  and  have  even  been  mis- 
led by  false  information.  So  far  from  be- 
ing guilty  of  laches  in  asserting  their 
rights,  they  were  wholly  unaware  of  the 
very  existence  of  those  rights.  Laches,  It 
has  been  held  by  this  court,  cannot  be  im- 
puted to  one  who  is  ignorant  of  bis  rights. 
And  would  it  not  be  a  strange  and  bard 
cunstruc'tion  of  the  law  to  bold  that  one 
who  was  in  possession  under  a  limited 
right  could  be  allowed  to  claim,  unknown 
to  the  true  owners,  the  entire  estate,  and 
then  to  defeat  that  claim  upon  the  plea  of 
having  held  the  same  under  such  adver- 
sary possession  for  the  fierlod  which 
barre<l  those  true  owners?  That  such  a 
construction  would  be  unjust,  barsh,  and 
oppressive  Is  too  obvious  to  need  more 
than  to  state  the  proposition. 

We  confess  that  these  views,  which  lead 
necessarily  to  a  result  opposite  to  that 
arrived  at  by  the  court  below,  have  been 
reached  only  after  a  most  careful  and 
painstaking  Investigation,  and,  with  re- 
luctance, on  account  of  prepossessions 
favorable  to  the  claim  of  the  devisees  of 
Mrs.  Hannon,  induced  by  the  peculiar  cir- 
cumstances of  the  case,  she  being  the  evi- 
dent source  of  the  purchasing  power.  It 
being  through  her  that  her  husband  rc- 
quire<l  the  means  with  which  he  made  the 
purchase  of  the  property  in  controversy. 
But  the  law,  by  virtue  of  her  marriage 
with  James  Hannon,  gave  him  those 
means,  and  be  made  the  purchase  in  his 


own  name,  and  took  the  title  to  himself, 
as  he  had  the  right  to  do;  and  bis  widow 
acquired  no  more  or  further  right  than  as 
his  widow  or  dowerage  by  her  long  and 
uninterrupted  possession  of  the  whole  of 
the  property  whereof  she  was  l^ally  en- 
titled to  only  a  part.  The  law  Is  so  writ- 
ten, and  It  must  prevail.  For  these  rea- 
sons, we  are  of  opinion  that  the  decree  ap- 
pealed from  Is  erroneous,  and  must  be  re- 
versed, with  costs  to  the  appellants.  A 
decree  will  be  entered  here  declaring  the 
appellants  to  be  the  true  heirs  at  law  of 
James  Hannon.  deceased,  and  capable  of 
inberitlng  through  him ;  that  they  are  the 
legal  owners  of  the  property  in  question 
by  inheritance  from  said  Hannon,  subject 
to  the  balance  due  tbereon ;  and  that  the 
cause  be  remanded  for  further  proceedings 
in  accordance  with  the  views  herein  ex- 
pressed, and  the  decree  here  entered.  De- 
cree reversed. 

McCamant  et  til.  V.  Nuckolls  et  a.1. 

{Supreme  Court  of  Appeals  of  Virgtnia.    Aug. 
2S,  iSSS.) 

CONSTBUOTION  OF  WiU/— RlOaTB  OT  DiVIBKEB. 

1.  Testator,  by  the  first  clauae  of  his  will, 
gave,  with  a  single  exception,  all  his  land  to  his 
wife  during  widowhood,  with  power  to  dispose  of 
it  according  to  the  necessities  of  their  five  chil- 
dren. By  the  second  clause  he  provided  that  his 
children  render  an  aoooont  of  the  iproparty  thev 
had  received,  and  that  out  of  his  property  sncn 
•moonts  be  made  equal,  and  then  the  balance  be 
divided  equally  among  tikem.  By  the  third  clauae 
his  wife  was  to  select  such  personal  property 
as  she  thought  proper.  By  the  fourth  claose  he 
provided  that  at  the  death  of  his  wife  all  his 

Sroperty  be  divided  equally  among  his  five  chil- 
ren,  unless  his  wife  saw  proper  to  make  such 
a  diiterenoe  as  the  health  and  necessities  of  the 
children  demanded,  in  which  case  she  was  given 
full  power  to  make  such  discrimination  as  she 
saw  proper.  Heid,  that  testator's  wife  bad  full 
power  as  to  whether  she  should  disorlminate,  and 
now  much  she  should  discriminate,  in  the  distri- 
bution to  the  children  of  the  land  devised  to  her, 
and  that,  having  by  her  will  given  half  to  one 
child,  and  the  ouier  half  to  the  other  fom:  chil- 
dren, to  be  so  divided  that  theshvwof  one  should 
be  greater  in  value  by  tSOO  than  that  of  either  of 
the  other  three,  suoh  distribution  could  not  be 
questioned. 

2.  Under  the  second  clause  of  said  will  the 
children  were  entitled  to  have  the  personal  prop- 
erty remaining  after  the  widow  had  made  her 
selection  under  the  third  clause  distributed  so 
that  their  shares  should  be  equal,  after  maUsg 
allowances  for  the  advances  that  bad  been  made 
to  them;  and,  thera  having  been  no  accounting, 
one  should  have  been  directed  of  the  personal 
property  of  said  testator  that  came  into  his  wife's 
bands  as  administrator,  and  of  the  disposition 
thereof  made  by  her,  and  of  the  advancements 
made  to  the  ohildren  by  testator  and  by  bis 
widow. 

8.  Such  property  as  the  widow  had  a  right  to 
select  and  did  select  under  the  third  clause  of  the 
will  vested  in  her  absolutely. 

4.  The  single  pieoe  of  real  estate  excepted 
from  the  devise  to  testator's  widow,  not  having 
been  disposed  of  by  her  under  her  power  of  ap- 
pointment, should  be  divided  equally  among  the 
three  children  receiving  the  smallest  shares  from 
their  mother,  subject  to  the  right  of  the  other 
two  to  have  this  property  and  tne  shares  of  all 
five  put  together  and  divided  equally. 

6.  The  provisions  of  testatrix's  will  giving 
to  one  daughter  one-half  the  land,  her  half  to  be 
taken  olf  the  entire  tracts  next  to  a  certain  ozeek, 
and  to  Include  timber  sufficient  for  said  half  next 
to  certain  lands,  and  giving  tha  remainiog  half 
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to  be  divided  equally  among  the  other  four  ohil- 
dren,  except  that  one  shonla  have  tSOO  more  in 
the  haU  to  be  divided  among  the  tour,  constitu- 
ted the  five  children  tenants  In  common  in  the 
lands,  giving  one  a  half  interest  in  value  to  be 
laid  <nt  when  partitioned  as  directed,  and  giving 
to  the  other  four  the  other  half  In  value,  to  be  so 
divided  that  one's  share  should  be  greater  by 
KOO  In  valne  than  either  of  the  other  three, 
which  three  should  ba  eqnaL 

Appeal  from  circuit  court,  Orayann 
county. 

James  A.  Walker  and  J.  W.  Baekler,  for 
the  appellants.    Robert  Crockett  and  £. 

C.  Jacksoa,  fur  the  appellees. 

Fauntlbboy,  J.  Peyton  G.  Hale  died 
on  the  24th  of  December,  188S,  Beised  and 
pomesaed  ot  a  considerable  real  and  per- 
sonal estate  situated  in  Grayson  county, 
Ta.,  baring  first  made  and  published  bis 
last  will  and  testament,  in  the  words  and 
fignmt  followinKt  to-wit : 

"I,  Peyton  G.  Hale,  being  of  sound  and 
disposing  memory,  do  make  this  my  last 
will  and  testament:  (1)  I  will  and  be- 
qaeatb  to  my  wife,  Jane  D.  Hale,  all  of 
my  lands  lying  and  being  in  tbe  connty  of 
Grayson,  except  the  tract  known  as  the 
'  Brown  Place,'  to  nee  as  she  sees  proper 
dnring  her  widowhood,  and  also  lor  her 
to  dispose  of  88  she  sees  proper  according 
to  tbe  necessities  of  oar  five  children,  viz., 
Nannie  V.  Hale,  Mary  A.  Kirby,  Lucy  J. 
Perkins,  and  Ellen  McCa m an  t,  and  Lncinda 
Hale.  (2)  That  alter  my  funeral  expenses 
and  all  just  debts  are  paid,  that  all  of  my 
above-named  children  to  render  a  Just  ac- 
count ot  all  the  money,  property, etc., that 
they  have  received,  and  out  ol  the  proceeds 
ol  my  property  all  tbe  children  above 
named  to  be  made  equal,  such  as  has  re- 
ceived more  than  others,  such  as  in  ar- 
rears to  have  a  sufficient  amount  until 
they  are  made  equal,  and  then  tbe  residue 
to  be  equally  divided  with  the  above- 
named  children.    (8)  That  my  wife,  Jane 

D.  Hale,  is  to  select  as  much  personal 
property  as  she  thinks  proper  for  her  own 
use,  sDcb  as  horses,  cattle,  sheep,  and  all 
other  property,  such  as  bedding,  and  all 
other  property  that  she  thinks  is  neces- 
sary tor  the  use  and  benefit  ol  herself  and 
family.  (4)  My  will  and  desire  Is  that,  at 
the  death  of  my  wife,  Jane  D.  Hale,  that 
my  property  be  equally  divided  between 
all  of  my  five  children,  unless  my  wife, 
Jane  D.  Hale,  sees  proper,  while  she  is  in 
her  natural  mind,  sees  proper  to  make 
such  a  difference  as  she  thinks  the  health 
and  necessities  of  tbe  children  demands. 
If  so,  she  has  the  full  power  to  make  such 
discrimination  as  she  sees  proper. 

"Given  under  my  band  this  9tb  day  ot 
November,  1878. 

"P.O.  Hale.    [Seal.] 

"Attested:  Johnson  Bovbr.  6.  W.Wab- 
BICK.    J.  A.  Wbioh-T. 

"Tfste:  Gso.  W.  Cobnktt.  Wii.  E. 
Stonr. 

"I,  Peyton  O.  Hale,  being  of  sound 
mind  du  add  this  codicil  to  my  foregoing 
will,  dated  on  tbe  9th  day  ot  Nov.,  1878. 
I  desire,  and  so  will,  that,  if  any  ot  my 
children  or  heirs  ever  attempt  to  breake 
or  set  aside  my  said  will  as  it  Is  wrlttoi, 
then  they  shall  have  no  part  or  interest 
In  my  property,  but  shall  be  disinherited; 
T.128.B.no.4— 11 


and  I  hereby  appoint  my  wife,  Jane  D. 
Hale,  and  Wm.  E.  Perkins  executrix  and 
executor  ot  this  my  said  will  above  writ- 
ten, and  this  codicil  to  my  said  will,  dated 
Nov.  ath,  1878. 

"  In  witness  whereof,  I  have  set  my  hand 
and  seal  this  the  6th  ot  August  1885. 

"  Peyton  G.  Hale.    [Seal.] 

"Teste:  Geo.  W.  Cobnett.    Wu.  Bed* 

WELL. " 

On  the  6th  day  ot  January,  1886,  tbe 
foregoing,  said  last  will  and  testament  ot 
Peyton  G.  Hale,  deceased,  with  tbe  codicil 
thereto,  was  duly  admitted  to  probate  li» 
the  county  court  of  Grayson  county,  and 
Jane  D.  Hale,  the  executrix  named  in  the- 
codicil,  qualified  as  such  executrix,  and 
gave  bond  with  securities  in  tbe  penalty 
ot  9260.  The  said  Jane  D.  Hale,  havlngc 
thus  qualified  as  executrix  of  the  will  of 
her  deceased  husband,  Peyton  G.  Hale., 
took  possession  ot  all  tbe  real  and  per- 
sonal estate  ot  which  the  said  Peyton  G. 
Hale  died  seised  and  possensed  except  an 
undivided  interest  in  the  tract  of  land 
known  as  the  "Brown  Place,"  whlun  was 
of  little  value,  and  b.  the  poHsessiun  ot 
Mary  A.  Kirby.  Jane  I).  Hale  survived 
her  said  husband,  Peyton  G.  Hale,  until 
June,  1887,  when  she  died,  having  made 
and  published  her  last  will  in  the  words 
and  figures  as  follows,  vix.: 

"  In  the  name  ot  God,  amen.  I,  Jane  Bv 
Hale,  of  the  county  ot  Grayson,  do  make 
this  my  last  will  and  testament:  Item  1. 
I  desire  and  direct  that  uiy  executor,  bere> 
Inaltor  named,  pay  all  ot  my  Just  debts 
and  funeral  expenses.  Item  2.  I  desire 
that,  after  my  death,  my  personal  proper- 
ty, money,  and  cboses  in  action,  be  equal- 
ly divided  between  my  tour  daughters, 
Nannie,  Lucy,  Ellen,  and  Ann;  that  Is, 
what  remain?  after  paying  my  tunernl  ex- 
penses. Item  3.  Whereas,  my  late  hus- 
band, Peyton  G.  Hale,  by  bis  last  will  and 
testament,  which  bas  been  duly  probated 
In  the  county  court  of  Grayson  county, 
willed  and  bequeathed  to  me  all  the  lands 
which  he  owned  lying  and  t>elng  in  the 
connty  of  Grayson  except  tbe  tract  known 
as  the  'Brown  Place,' to  be  used  by  mo  as  I 
might  see  proper  during  my  widowhood, 
and  to  dispose  ot  the  same  as  I  might  see 
proper  according  to  the  necessities  ot  our 
five  children,  mentioned  in  bis  said  last 
will;  and  whereas,  in  my  opinion,  such  a 
necessity  has  arisen  which  was  contemplat- 
ed by  my  said  husband  in  his  last  will, 
that  a  difference  should  be  made  among 
our  said  children  in  tbe  division  of  the 
land  among  them:  Now,  therefore,  I  fur- 
ther will  and  bequeath  to  my  daughter 
Luclnda  Hale  one-half  ot  the  lands,  home 
place  and  Warrick  place,  her  halt  to  be 
taken  off  the  entire  tracts  next  to  Elk 
creek,  and  to  include  timber  sufficient  for 
the  said  halt,  next  to  Martin  Brewer's  and 
William  Rhudie's  lands.  Item  4.  I  will 
that  tbe  remaining  halt  ot  the  land  shall 
be  divided  equally  between  my  other  four 
daughters,  Nannie  Hale,  Lucy  Perkins, 
Ellen  McCamant,  and  Ann  Kirby,  except 
this:  Ann  Kirby,  I  will,  shall  have  five 
hundred  dollars  more  in  tbe  said  halt  ot 
land  to  be  divided  among  the  tour  daugh- 
ters named ;  or,  it  my  four  daughters  last 
named  desire  to  sell  thdr  half  ol  tbe  land 
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willed  to  them,  then  thejr  may  do  so,  and 
oat  of  the  proceeds  of  the  sale  of  the  half 

Slye  my  daughter  Ann  Klrby  live  hundred 
oUars,  and  divide  the  remainder  equally 
between  Nannie,  Lucy,  Ellen,  and  Ann. 
Item  5.  I  desire  and  so  will  to  my  daugh- 
ter Lnclnda  Hale  all  my  honaeliold  and 
kitchen  furniture  remaining  at  my  death, 
and  all  her  stock  and  money  which  she 
bason  band  at  my  death  shall  be  hers; 
also  It  Is  my  will  that  my  daughter  Ln- 
clnda Hale  have  all  the  grain,  hay,  and 
meat  on  hand  at  my  death,  and  the  other 
personal  property  be  equally  divided,  as 
stated  In  Item  2  of  this  will.  Item  6.  I  fur- 
ther will  and  direct  that  If  either  of  my 
said  children  shall  attempt  to  break  this 
will,  or  to  defeat  its  provisions,  that  the 
one  making  such  effort  sball  be  cut  oft 
absolutely  with  a  shilling,  and  the  provis- 
ion made  herein  for  such  an  one  sball  be 
divided  equally  among  my  other  children. 
Item  7.  I  hereby  constitute  and  appoint 
Wm.  E.  Perkins  to  be  the  executor  of  tbtt 
my  last  will  and  testament.  Item  8.  I  ber»- 
by  revoke  all  former  wills  made  by  me. 

"Witness  my  hand  and  seal  this  16th 
day  of  February,  1887. 

" Janb  D.  Halr.  [Seal.]  " 
'  The  foregoing  said  last  will  and  testa- 
ment of  Jane  D.  Hale,  deceased,  was  duly 
admitted  to  probate  In  the  county  court 
of  Grayson  county  July  6, 1887.  During 
the  18  months  that  Jane  D.  Hale  survived 
ber  bUBband,  Peyton  O.  Hale,  deceased, 
she  returned  no  sale  bill  or  Inventory  to 
bis  estate ;  nor  did  she  settle  any  executo- 
rial account.  She  never  made  any  didtrl- 
bution  of  the  personal  estate  not  retained 
by  her,  under  the  third  clause  of  the  will, 
but  sold  by  ber  as  executrix ;  nor  did  she 
ever  account  for  or  distribute  the  solvent 
bonds  and  choses  in  action,  as  directed  by 
the  second  clause  of  Peyton  G.  Hale's  will, 
to  equalize  the  participation  of  his  chil- 
dren in  that  portion  of  his  personal  estate 
not  bequeathed  to  bis  widow,  or  subject 
to  tbe  power  of  appointment  given  to  her 
by  his  will.  Tbe  bill  charges  that  of  these 
choses  In  action  and  personal  assets,  thus 
dedicated  by  Peyton  O.Hale's  will  for  this 
apeclal  purpose,  the  executrix,  Jane  D. 
Hale,  gave  a  large  portion  to  her  young- 
est daughter,  Lnclnda,  who  was  unmar- 
ried and  living  with  ber  mother.  The 
'bill  charges  that  personal  chattels  wbich 
were  not  selected  and  retained  by  tbe 
widow,  under  the  third  clause  of  the  will, 
were  sold  by  Jane  D.  Hale,  the  executrix, 
and  a  large  sum  realized  therefrom;  and 
tbat,  at  his  death,  Peyton  G.  Hale  was 

EOBsessed  of  a  large  amount  of  solvent 
onds,  and  other  choses  in  action,  which 
came  into  tbe  hands  of  Jane  D.  Hale,  tbe 
executrix,  but  of  which  she  returned  no 
Inventory,  nor  rendered  any  account. 

The  cardinal  rule  for  the  interpretation 
of  wills  is  to  collect  the  intention  of  the 
testator  from   tbe  whole  will,  taken  to- 

gtber  as  a  consistent  whole,  formed  of  ull 
I  parts;  and,  if  such  Intention  be  law* 
tal,  full  effect  must  be  given  to  it.  Inten- 
tion is  tbe  life  and  soul  of  a  will,  and  tbe 
great  point  to  be  ascertained.  When  it 
is  clear,  and  violates  no  rale  of  law,  it 
mast  govern  with  absolnte  sway.  Woot- 
ton  ▼.  Redd'B  Ex'r,  12.  Orat.  IW;  Boisseaa 


V.  Aldridges,  5  Leigh.  333-248;  Locas  v. 
DuRleld,  6  Orat.  466;  Parker  v.  Wasley's 
Ex'r,  »  Orat.  477;  Cheshire  v.  Purcell,  11 
Orat.  771;  Wyatt  v. Sadler's  Heirs,  1  Munf. 
537;  Rustun's  Ex'rs  v.  Ruston,  2  Dall. 
244;  Finly  v.  King's  Lessee,  8  Pet.  377; 
Smith  V.  Bell,  6  Pet.  68-75;  Land  v.  Otley, 
4  Rand,  (Va.)  218;  Reno's  Ex'rs  v.  Davis. 
4  Hen.  &  M.283;  Bootle  v.  Blnndell,  19  Ves. 
621.  The  power  of  appointment  may  be 
a  discretionary  trust,— a  clear  discretion 
or  choice  given  to  the  donee  of  the  power 
to  act,  or  not  to  act, — and  such  may  be 
conferred  by  will.  Minor,  Inst.  741.  In 
the  nature  of  things,  there  is  a  wide  dis- 
tinction between  a  "discretionary  power" 
and  a  "  trust. "  In  tbe  former  a  party  may 
or  may  not  act,  in  his  discretion ;  in  the 
latter  the  trust  will  be  executed,  notwitb- 
standlug  the  omission  to  act.  Story,  Eq. 
Jur.  §  1070;  Brown  v.  Higgs.  8  Ves.  669. 
and  notes;  2  Spence,  Eq.  Jur.  81.  Aa  re- 
gards sucb  powers  as  are  discretionary, 
and  depend  on  the  opinion  and  Judgment 
of  tbe  donee  of  tbe  power,  the  courts,  un- 
less in  cases  of  fraud,  have  no  Jurisdiction 
to  Interfere.  2  Hpence,  Eq.  Jur.  81,  and  au- 
thorities cited  In  notec;  2  Lead.  Cas.  Eq. 
pt.  2,  p.  1086,  and  cases  there  cited.  Tbe 
will  of  the  testator  is  tbe  creator  of  tbe 
power,  the  law  of  its  execution,  and  the 
guide  of  tbe  donee  of  the  power.  Id. 
pt.  2,  pp.  1861,  1862.  When  a  trustee  has 
a  power  at  his  discretion,  and  he  honestly 
exercises  It,  the  court  of  chancery  will  not 
control  his  Judgment;  as  where  a  testator 
devises  his  lands,  goods,  and  chattels  to 
A.  upon  trust  to  give  to  his  children  and 
grandchildran,  or  his  nephews  and  nieces, 
according  to  their  merits,  and  the  trustee 
gives  all  to  one,  it  has  bsen  held  that  tbe 
others  shall  not  be  relieved,  because  tbe 
testator  submitted  the  whole  to  bis  Judg- 
ment. 2  Spence,  Eq.  Jur.  87,  and  cases 
cited  In  note  e,  p.  18.  In  the  case  of  Kemp 
V.  Kemp,  6  Ves.  846,  Lord  Eldon,  in  con- 
struing tbe  will  of  Martha  Scattergood, 
beld  that  the  words,  "  what  remains  after 
paying  these  legacies,  I  give  to  my  cousin. 
Martha  Kemp,  for  her  life,  and  then  to  be 
disposed  of  among  berchlldren  as  shesball 
think  proper,"  conferred  upon  Martba 
Kemp  the  power  of  appointment;  and  bis 
lordship  deduced  from  all  tbe  English  cases 
the  rule  that  It  is  not  the  rule  under  a 
power  to  appoint  among  several  objects 
that  they  must  take  equally,  unless  a 
good  reason  appears.  In  this  case  Mar- 
tha Kemp  disposed  of  £1,900  among  three 
children,  giving  to  one  £10,  to  another  £60. 
and  all  the  residue  to  the  third  child.  It 
was  held  that  the  £.50  share  was  substan- 
tial, and  not  illusory.  See  Rhett  v.  Ma- 
son, 18  Grat.  641 ;  Morriss  v.  Morriss,  Si 
Orat.  61:  Cowles  v.  Brown,  4  Call.  477.  A 
will  made  in  the  execution  of  a  power  not 
only  so  operates,  but  has  In  mostrespecta 
the  qualities  of  a  proper  wUl.  It  la  am- 
bulatory until  the  testator's  death,  and 
may  be  revoked.    2  Minor,  Inst.  743. 

In  expounding  tbe  will  of  Peyton  G.  Hale, 
there  is  no  unskillfnlneM  or  negligence  at 
expression,  no  technical  informalities,  nnr 
perplexing  complication  of  words  and  sen- 
tences in  the  way.  The  words  and  tbe 
provisions  of  the  will  are  as  plain,  explicit, 
positive,  and  nnambignous  as  languase 
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and  Intentloa  can  be  expressed.  The  first 
clause  of  the  will  gives  to  tbe  wife  of  the 
testator,  "Jane  D.  Bale,  all  of  my  lands 
lyinsr  and  being  In  the  county  of  Oraysun, 
except  tbe  tract  known  as  the  'Brown 
Place,'  to  use  as  she  sees  proper  daring 
faer  widowhood,  and  also  lor  her  to  dis- 
pose of  as  she  sees  proper,  according  to  the 
neceesitiee  of  onr  five  children," naming 
them ;  and  the  testator,  after  having  in 
the  second  and  third  clauses  of  his  will,  dis- 
posed of  all  his  personal  property,  repeats 
and  cnmulates,  in  the  fourth  clause,  tbe 
power  expressly  given  in  the  first  clause  to 
his  wife  to  make  unequal  appointments  of 
bis  lands  among  bis  children  by  adding 
tbe  language,  too  plain  to  be  mlsunder- 
«itood.  to  bis  will  and  desire,  that  after 
his  wife's  death  his  property  should  be 
equally  divided  among  bis  children,  "un- 
less my  wife,  Jane  D.  Hale,  sees  proper, 
while  she  Is  In  her  natural  mind,  sees  prop- 
er to  make  such  a  difference  as  she  thinks 
the  health  and  necessities  of  tbe  children 
demand.  If  so,  she  has  tbe  full  power  to 
make  such  discrimiuatlon  as  she  sees 
proper. "  The  manifest  purpose  of  the  tes- 
tator, as  expressed  so  emphatically,  and 
reiterated  in  the  first  and  fourth  clauses  of 
fals  will,  was  to  put  his  wife  (In  whose 
wisdom,  experience,  and  affection  for  their 
ebildren  the  record  shows  be  bad  the  must 
uuboonded  confidence  and  respect)  in  his 
own  stead,  with  reference  to  bis  children, 
and  tb«  diBtributlon  of  bis  lands  among 
them,  and  to  confer  npon  his  wife  fnO 
power  and  discretion  to  make  such  dis- 
crimination among  them  in  the  division  wf 
tbe  land  as  she  thinks  or  sees  proper;  that 
is,  as  absolute  a  dominion  over  Its  divis- 
ion and  distribution  as  he  himself  bad,  or 
could  have  exercised.  Tbe  condition  of 
tbe  health  and  necessities  of  one  or  more 
of  the  cblldreu  Justifying  an  exercise  ot  the 
{lower  of  appointment  conferred  upon  bis 
wife  la  left  absolutely  and  entirely  to  ber 
personal  jadgment,  and  the  share  or  por- 
tion wbicb  each  one  of  them  was  to  take, 
in  the  event  of  her  exercising  the  power 
rested  In  ber,  is  likewise  left  wholly  to  her 
discretion.  And  Jane  D.  Hale,  having  ex- 
ercised this  discretion  in  the  manner  ex- 
pressed by  ber  in  her  will,  the  courts  have 
no  right  to  question,  interfere  with,  or 
supervise  ber  Judgment  as  deliberately  ex- 
pressed therein.  2Liomax,Digl224;  Thom- 
4]ike  V.  Reynolds,  22  Grat.  21 ;  Hill,  Trus- 
tees, 741,  742,  745;  2  Lomax,  Dig.  234,  235; 
Brown  r.  Higgs,  5  Ves.  501,  8  Yes.  570; 
PlnkT.  De  Thulsey.  2  Madd.  157;  French 
T.  Davidson,  S  Madd.  896 ;  Walker  v.  Walk- 
er. 5  Madd.  424;  Cowlee  v.  Brown,  4  Call. 
477;  Cocbran  v.  Paris,  11  Grat.  848;  Steele 
T.  Levisay,  Id.  454;  Morrlss  v.  Morriss,  83 
Orat.  81,  K2. 

There  Is  no  error  In  the  decree  com- 
plained of  in  holding  that  under  tbe  will 
of  Peyton  G.  Hale,  deceased,  his  wife, 
Jane  D.  Hale  took  a  freehold  estate  in  the 
lands  therein  deviled  to  ber,  limited  to  her 
widowhood,  with  all  tbe  legal  rights  inci- 
dent to  snch  an  estate;  and  that  by  the 
first  and  fourth  clauses  ot  tbe  will  the  tes- 
tator devised  to  bis  wife  discretionary 
power  to  appoint  unequal  portions  of  his 
lands  among  Us  children,  if ,  in  her  ]udg- 
meat,the  health  and  necessities   of   tbe 


said  daugbters  demanded  It;  and  that  the 
exercise  of  this  power  of  appointment  in 
tbe  division  of  the  land  made  by  Jane  D. 
Hale,  by  her  will,  was  made  bona  Ode,  and 
is  not  subject  to  the  control  of  the  court; 
and  that  the  appointments  made  by  her  of 
tbe  said  land  to  ber  five  children  were  not 
iUiisoiy  as  to  any  of  them. 

Tbecourt  correctly  construed  the  second 
clause  of  the  will  of  Peyton  G.  Hale  as 
directing  that,  after  deducting  the  ctaat> 
tels  selected  by  the  widow,  Jane  D.  Hale, 
under  the  third  clause  of  tbe  will,  the 
whole  personal  estate  was  to  be  appro- 
priated and  applied  by  bis  executrix  to  the 
payment  of  his  funeral  expenses  and  bis 
debts,  and  the  surplus  to  dlstribntion 
among  his  five  daugbters  In  due  coarse  of 
administration,  the  said  daughters  being 
required  to  bring  into  hotchpot  their  sev- 
eral advancements,  and,  upon  accounting 
therefor,  to  be  made  equal  In  the  distribu- 
tion. But  tbe  court  did  err  in  not  direct- 
ing one  ol  its  commissioners  to  take  an 
account  showing  what  personal  chattels 
and  choses  in  action,  bonds,  or  other  evi- 
dences of  debt,  as  well  as  money,  belong- 
ing to  the  estate  of  Peyton  G.  Hale  came 
into  tbe  hands  of  his  executrix,  Jane  D. 
Hale,  and  what  disposition  she  made 
thereof,  and  In  not  directing  the  said  com- 
missioner to  settle  the  executorial  account 
of  the  said  Jane  D.  Hale,  executrix  of  tbe 
will  of  Peyton  G.  Hale,  deceased,  and  also 
the  account  of  Jackson  Higglns,  curator 
of  the  estate  ot  Jane  D.  Hale,  deceased. 
And  the  court  erred  in  not  directing  an  ac- 
count ol  tbe  advancements  made  by  Pey- 
ton O.  Hale,  in  bis  life-time,  and  by  Jane 
D.  Hale,  since  bis  death,  of  any  choses  In 
action,  or  other  personal  property  of  tala 
estate,  other  than  what  she  selected  and 
retained  for  ber  own  use  and  for  the  use  of 
her  family,  under  the  third  clause  of  tbe 
will,  to  the  end  of  an  etiualisatlon,  by 
hotchpot,  of  the  shares  ot  the  five  children 
of  the  testator  in  his  said  choses  of  action, 
and  in  such  excess  of  personal  property  o( 
his  estate  after  payment  of  debts,  and  in 
excess  of  selection  and  retention  by  the 
said  Jane  D.  Hale,  under  the  third  clause 
of  the  will  ot  Peyton  G.  Hale.  The  court 
did  not  err  in  tbe  construction  given  to 
tbe  third  clause  ot  Peyton  G.  Hale's  will 
in  holding  that  such  property  as  she  had 
tbe  right  to  select  under  the  said  third 
clause,  exclusive  of  choses  in  action,  and 
which  she  did  so  select  or  retain,  was  vest- 
ed in  Jane  D.  Hale  absolutely.  Tbe  court 
correctly  construed  the  will  ot  Jane  D. 
Hale  as  constituting  the  five  daughtera 
tenants  in  common  in  tbe  lands  named  in 
the  third  and  fourth  clauses  of  that  will, 
except  the  Brown  place,  giving  to  tbe  ap- 
pellee Luclnda  an  interest  of  one-half  in 
value  of  the  whole  place,  to  be  laid  off, 
when  partitioned, next  to  Elk  creek,  and  to 
include  asuffldentproportion  of  woodland 
next  to  Martin  Brewer's  and  Wllitam 
Rhndie's  lands,  and  giving  to  the  other 
tonr  daughters  tbe  other  half  in  value  of 
said  land,  to  be  so  divided  that  Mrs.  Ann 
Kirby's  share  should  be  9600  in  value 
greater  than  either  Mrs.  Nannie  Hale's, 
Mrs.  Lacy  Perkins',  or  Mrs.  Ellen  McCam- 
ant's  share,  so  that  the  shares  ot  tbe  last 
tbres  named  shall  be  equal  In  value.    Tbe 
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conrt  did  not  err  In  decreelns:  that  the 
Brown  place,  not  having  been  disposed  ot 
by  the  testatrix,  Mrs.  Hale,  under  her 
power  of  appointment,  shall  be  equally 
divided  between  the  defendants  Mm.  Nan- 
nie Hale,  Mrs.  Lucy  Perkins,  and  the  plain- 
tlfl  Mrs.  Ellen  McCamnnt,  subject,  how- 
ever, to  the  right  of  the  defendants  Mrs. 
Lucinda  Nuckolls  and  Mrs.  Ann  Kirby,  or 
either  of  them,  into  hotchpot,  and,  ac- 
counting for  these  shares,  to  participate 
in  an  equal  division. 

Upon  the  whole  case,  we  find  no  error  In 
the  decree  complained  of  construing  the 
will  of  Peyton  U.  Hale,  deceased,  and  the 
will  of  Jane  D.  Hale,  deceased,  in  execu- 
tion of  the  powerof  appointment  given  to 
her  by  the  first  and  fourth  clausra  of  the 
will  of  her  testator,  Peyton  G.  Hale,  de- 
ceased. But  we  are  of  opinion  that  the 
testator,  Peyton  G.  Hale,  made  provision, 
by  the  second  and  third  clauses  of  his  will, 
tor  the  equalization  of  the  shares  of  his 
five  daughters  in  his  personal  property, 
after  the  payment  of  his  debts,  and  after 
the  exercise  of  the  right  of  selection  and 
retention  given  to  bis  wife,  Jane  D.  Hale, 
by  the  third  clause  of  his  will,  of  any  and 
all  the  personiilty,  except  the  choses  in  ac- 
tion, which  he  thought  would  be  sufficient 
to  equalize  the  shares  of  his  five  children. 
In  his  bounty;  and  that  Jane  U.  Hale,  as 
executrix  of  the  will  aforesaid,  did  not 
properly  regard  and  execute  the  second 
and  third  clauses  of  the  will  of  Peyton  G. 
Hale,  deceased ;  and  that,  as  before  said, 
the  court  erred  in  not  directing  an  inquiry 
by  one  of  its  muster  commlBsldnera  to  as- 
certain and  report  what  personal  prop- 
erty, cboses  in  action,  bonds,  and  other 
evidence  ot  debt,  as  well  as  money,  belong- 
ing to  the  estate  ot  Peyton  O.  Hale  came 
into  the  hands  ot  his  executrix,  Jane  D. 
Hale,  and  what  disposition  she  made 
thereof,  and  in  not  ordering  a  settlement 
of  the  fidnciary  account  of  the  said  exec- 
Qtrix,  Jane  D.  Hale,  and  also  of  the  ac- 
count of  Jackson  Higglns,  curator  of  tbo 
estate  of  the  said  Jane  D.  Hale,  deceased ; 
and  that  the  court  erred  also  in  not  or- 
dering an  account  of  the  advancements 
made  by  Peyton  G.  Hale,  in  his  life-time, 
and  by  Jane  D.  Hale,  since  his  death.  t«t 
their  five  daughters.  For  the  foregoing 
reasons,  we  are  ot  opinion  to  affirm  the 
decree  complained  of  in  the  particulars 
and  to  the  extent  set  forth  in  this  opinion, 
and  to  reverse  It  for  the  errors  specified 
herein ;  and  for  this  purpose  an  order  will 
be  entered  here  remanding  the  cause  to  the 
circuit  court  of  Grayson  county,  tor  fur- 
ther proceedings  In  accordance  with  this 
opinion  and  the  order  of  this  court.  De- 
cree reversed  in  part  and  affirmed  In  part. 


Eablb  et  &L  V.  Earle  et  at. 
(Swpreme  Court  of  South  Carolina.    Nov. 


W, 


1890.) 
RXS  AlMTDIOATA— -AOOOUNTIRe  BT  ADiamSTRAfOB. 

A  proceeding  bv  an  administrator  tor  the 
■ale  of  his  intestate's  land  because  of  the  InsniB- 
Oteocy  of  her  personalty  to  pay  her  debts  neoes- 
•arlly  involves  an  asoertainmeut  of  the  amount 
ot  ber  personal  assets,  and  an  accoontinx  there- 
for by  the  administrator;  and  the  grantme  of  a 
decree  ordering  the  sale  is  conclusive  on  the  heiis, 


who  were  all  parties  to  the  prooeedlng,  that  * 
note  given  by  the  administrator  to  the  intestate 
in  her  life-time  for  the  purohaae  price  of  land 
has  been  applied  by  the  administrator,  ■•  cash  in 
his  hands,  to  the  payment  of  her  debts,  and  such 
decree  will  bar  a  subsequent  action  by  the  heir* 
against  the  administrator  for  the  purchase  price 
of  the  land. 

Appeal  from  common  pleas  circnit  court 
ot  Anderson  county;  Norton,  Judge. 

Murrajr  A  Murray,  for  appellants.  J.  L, 
Tribble,  for  reepondents. 

Simpson,  C.  J.  This  action  was  com- 
menced originally  tor  the  partition  of  a 
certain  tract  of  land  situate  in  Anderson 
county,  known  as  the " Evergreen  Place," 
and  alleged  to  have  belonged  to  Mrs.  Elis- 
abeth H.  Earle  at  her  death,  and  sabjoct 
to  partition  among  the  plaintiffB  and 
defendants  hereinabove  as  her  heirs  at 
law.  After  the  action  bad  progressed 
somewhat  as  above  for  partition,  It  ap- 
pearing that  the  defendant  Ellas  J.  Earle 
claimed  the  said  land  as  bis  own  by 
reason  of  an  alleged  purchase  by  bim 
from  his  mother  in  1856,  at  the  price 
of  f6,000,  for  which  be  gave  his  note» 
receiving  from  his  mother,  Mrs.  Elis- 
abeth H.  Earle,  bond  tor  title,  the  com- 
plaint, by  order  ot  the  master  to  whom 
Che  case  had  been  referred,  was  amended, 
so  as  to  charge  the  said  Ellas  J.  Earle 
with  this  purchase-money  note,  and  in- 
terest, above,  as  administrator  ot  bl» 
mother,  alleging  that  said  note  had  never 
been  paid  in  the  life-time  of  the  said  Mrs. 
Earle,  and  claiming  that  the  said  Ellas  J. 
Earle  should  account  for  it,  as  administra- 
tor; and,  tailing  to  do  so,  that  the  said 
tract  ot  land  should  be  sold,  theproceedn 
to  be  applied  to  the  payment  ot  said 
note,  ana  then  distributed  among  plain- 
tiffs and  defendants  according  to  their 
rights  as  distributees.  This  order  of 
amendment  by  the  master  was  after- 
wards confirmed  by  his  honor.  Judge 
Hudson.  The  contract  ot  sale  between 
Mrs.  Earle  and  her  son  Ellas  .T.  Earle  took 
place  in  1856,  when  the  said  Elias  took 
possession,  and  has  been  in  possession 
ever  since.  Mrs.  Earle  died  in  1866,  hav- 
ing resided  mostly  with  her  son  on  the 
premises.  Elias  Earle,  In  1866,  became 
the  administrator  ot  his  mother,  and  also 
administrator  de  boats  dob  on  the  estate 
ot  Uaudius  E.  Earle,  of  which  estate  the 
Bald  Mrs.  Elizabeth  Earle  had  been  ad- 
ministratrix, but  died  without  full  admin- 
istration, rendering  it  necessary  for  admin- 
istration de  bunia  nun.  Thereafter,  ii» 
1870,  the  defendant  Ellas  Earle, finding  the 
estate  of  Mrs.  Elizabeth  Earle  indebted, on 
account  of  a  devastavit  in  the  estate  of 
Claudius  Earle,  instituted  a  proceeding  for 
the  sale  ot  real  estate  In  aid  of  the  persona) 
property,  for  relief,  etc.  To  this  proceeding 
the  parties  now  before  the  court  as  the 
heirs  at  law  of  the  said  Mrs.  E.  Earle  wereail 
made  parties,  the  minors  being  represent- 
ed by  guardians  ad  litem,  duly  appointed. 
That  case  proceeded  to  judgment  ordering 
the  sale  of  certain  land,  and  the  proceeds 
to  be  applied  to  the  debts  ot  Mrs.  Earle. 
No  mention  was  made  therein  ot  the  Ever- 
green tract. 

The  defendant  Ellas  J.  Earie  answered 
setting  ap— First.  The    defense  that  the 
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amendment  to  the  complaint  Bboold  not 
have  been  allowed,  as  it  changed  entirely 
the  natara  of  the  action.  Hecond.  That 
be  bad  actually  and  ptesumptively  paid 
the parcbase-money note;  thathewaspro- 
tected  by  the  statute  ol  limitations.  And, 
ttBtdlytiiM  whole  matter  was  rea  luUudlca- 
ta  under  the  action  which  be  Instituted  in 
18T0  to  sell  real  estate,  etc.,  for  the  pay- 
ment of  toedebts.  Thecase  finally  reached 
a  bearing  belore  his  honor.  Judge  Norton, 
in  1888,  who,  holding  that  the  amendment 
to  the  complaint  bad  changed  the  action 
from  an  action  tor  p&rtition  to  an  ac- 
tion to  compel  ElinsJ.Earle  to  payf6.(M)0, 
-n-ith  Interest  from  the  17tb  November, 
lKa6,  for  distribution  as  Elizabeth  Earle's 
personal  e8tq,te,or  that  bedell  ver  up  Ever- 
green for  partition  among  her  heirs,  pro- 
ceeded to  determine  these  qaestions  under 
the  defraises  set  up,  and  he  decreed — First. 
That  tbe  presumption  ot  payment  did  not 
arise  under  tbe  tacts.  Second.  That  the 
statute  of  limitatioas  could  not  protect 
tbe  defendant,  and  especially  that  the 
statute  could  not  protect  the  defendant 
against  tbe  claim  uf  Samuella  G.  CatUn, 
«-ho  bad  recently  arrived  at  age;  that, 
when  Ellas  J.  Earle  became  administra- 
tor, the  amount  due  on  bis  note  became 
cash  io  bis  bands.  And,  SnaJJy,  that,  in 
tbe  action  instituted  by  him  in  1870  tor  the 
•ale  of  real  estate  in  aid  of  the  personal 
assets  tor  tbe  payment otdebts,it  was  nec- 
essarily adjudged  that  the  personal  estate 
of  Mra.  E.  Earle,  including  the  proceeds  of 
this  note,  were  insufflclent  to  pay  tbe 
debts  of  Mrs.  £.  Earle,  and  that  her  heirs 
and  distributees  were  not  entitled  to  any 
part  of  such  proceeds.  Holding  as  a  con- 
dnsioD  therefrom  that  the  matter  of  the 
liability  of  Ellas  Earle  was  res  adjadic&ta, 
and  therefore  that  thecomplalntsbonlflbe 
dismissed,  which  he  ordered  and  a.djndged 
should  be  done,  the  plaintiffs  appealed,  al- 
lefi:inK  error  to  tbe  decree  of  Judge  Nob- 
ton  in  two  particulars:  First,  that  he 
erred  in  finding  as  matter  of  face  that  the 
defendant  Ella*  Earle  had  made  a  pay- 
ment on  his  note  to  his  mother  In  1858  of  f  2,- 
<X)0 :  and,  aeeoad,  that  be  erred  In  sustain- 
ing tbe  plea  of  ras  adjadlcata.  The  defend- 
ant Ellas  J.  Earle  gave  notice  that,  if  tbe 
court  found  Itsdf  unable  to  aflSrm  tbe  de- 
cree upon  tbe  grounds  stated,  then  be 
woold  urge  Its  affirmance  upon  other 
grounds  stated  In  said  notice,  which, 
however,  from  tbe  view  we  take  of  tbe 
case,  need  not  be  considered  herein,  as 
tbe  contingency  upon  which  this  motion 
Is  made  does  not  arise.  We  think  the  doc- 
trine of  ras  adjiidicata  Is  applicablp,  and 
is  tberetora  fatal  to  the  action.  Ex  parte 
Roberts.  19  S.  C.  157.  Tbe  same  parties 
now  before  the  court  were  before  the  court 
In  tbe  action  of  1870  abovei'ef erred  to,  and, 
although  it  does  not  appear  positively 
that  tbe  question  of  the  liability  ol  the  de- 
fendant E.  J.  Earle  for  the  amount  of  bis 
note  for  96,000  was  therein  raised  and  ad- 
jodged,  yet  that  question  was,  as  bis 
honor.  Judge  Noiiton,  says,  necesearily 
Involved.  The  claim  ot  the  administra- 
tor B.  J.  Earle  was  that  the  personal  as- 
sets were  not  sufficient  to  pay  the  debts 
of  bis  Intestate,  and  that  real  eatateBbould 
be  sold  In  aid  ttaereoL     This  claim  cer- 


tainly Involved  an  ascertainment  ot  tht 
amount  of  said  personal  assets,  and  an 
accounting  therefor,  before  there  could  be 
ajndgmentofsale,  which  was  granted.  See 
Moore  V.  Davidson,  22S.C.106;  Warren  v. 
Raymond,  17  S.  C.  189;  Paper  Co.  v.  Lang- 
ley,  23  S.  C.  146;  Fraser  v.  City  Council,  19 
a.  C.  400;  D.  S.  V.  Throckmorton,  98  n.  S. 
08.  But  in  this  case  we  are  compelled  to 
SHSume,  fUB  it  seems  to  ob,  especially  after 
this  long  delay  and  acquiescence  on  the 
part  ot  all  ol  the  parties  in  interest,  a  de- 
lay of  nearly  20  years,  that  this  matter 
was  actually  examined  and  considered. 
We  do  not  see  how  the  court,  in  1870, 
could  have  reached  the  conclusion  that  it 
was  necessary  to  sell  real  estate  iu  aid  of 
the  personalty  without  first  determining 
that  the  debts  of  the  estate  would  ex- 
haust said  personalty,  including  whatever 
amount  the  administrator  had  In  bis 
bands  as  cash  from  his  own  note  to  tbe 
luteHtate.  Having  reached  this  conclusion 
upon  the  vital  question  ot  na  adjudicata, 
which  goes  to  the  foundation  ot  plaintiff's 
action,  there  is  no  necessity  to  examine 
into  tbe  alleged  error  ot  tact,  as  to  the 
payment  of  f  2,000  by  E.  J.  Earle  on  his 
note.  Nor  is  it  necessary  to  adjudge  and 
determine  tbe  questions  embraced  in  tbe 
notice  of  tbe  defendant,  as  grounds  upon 
which  he  would  rely  to  sustain  the  decree, 
in  tbe  event  that  this  court  should  find 
itself  unable  to  affirm  it  as  made.  It  is  tbe 
Judgment  of  this  court  that  the  Judgment 
of  the  drcnit  court  be  affirmed  on  the  plea 
of  res  ad/tidlcata. 

MoIvBB  and  McOowan,  JJ.,  concur. 


Akers  et  a/,  v.  Rowan,  Sheriff,  et  al. 
Shand  v.  Central  Nat.  Bank  of  Co- 
lumbia.   Samr  v.  Rowan,  Sheriff,  et  al. 

(Supreme  Court  of  South  CaroUna.    Oct.  83, 
1890.) 

AMieiniKra  ros  Bbhsvit  or  CssDnoBS  —  Fsht- 

SBBNCIS— ChaTTSL  HoBTOAeBS— Attachmxkt. 

1.  Under  Q«n.  St.  8.  C.  1882,  a  73,  {  2016, 
declaring  void  securities  given  by  an  Insolvent 
debtor,  with  a  view  to  giTing  a  nreferenoe  within 
90  days  before  maldng  a  general  assignment,  an 
insolvent  debtor  Is  one  whose  property,  when  re- 
daoed  to  cash  by  the  ordinary  legal  pgrocesa,  ia 
not  sofllclent  to  pay  his  debts. 

a.  Where  a  mortgage  to  a  bank  by  an  insolv- 
ent within  90  days  before  a  general  assignment, 
Is  drawn  by  the  solicitor  of  the  bank,  who  was 
also  a  director,  knowledge  of  the  debtor's  In- 
solvency, acquired  from  him  by  the  solicitor 
while  acting  as  his  attorney,  is  not  Imputed  to 
the  bank,  though,  after  the  accrual  of  the  debt 
secnred  by  tbe  mortgage,  the  aoUoltor  was  re- 
tained by  the  debtor  with  knowledge  of  bia  rela- 
tion to  the  bank. 

8.  A  bnnk  allowed  a  merchant  to  overdraw 
his  account  on  securily  ot  bills  of  lading  depos- 
ited with  it  On  March  lOth,  when  the  over- 
dirafts  amounted  to  $9,185,  the  bank  let  him  have 
•1,800,  and  returned  the  bills  of  lading,  taking  a 
mortgage  for  the  entire  debt  on  his  stock  of 
goods,  and  on  all  additions  thereto  thereafter 
to  be  made.  At  the  same  time  he  agreed  to  de- 
posit all  his  funds  in  tbe  bank.  He  was  to  be  al- 
lowed to  check  against  the  deposit  for  such  sums 
as  should  be  necessary  to  run  his  business,  and 
the  balance  was  to  go  in  payment  of  the  debt. 
On  April  90tb,  this  bad  been  reduced  to  |7,71i.68, 
and  he  gave  a  new  mortgage  of  the  same  tMior  as 
the  first,  which  was  surrendered.  At  his  re- 
quest, neither  of  the  mortgages  was  recorded. 
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On  July  SOth,  the  debt  had  been  rednoed  to 
•1,581.  W,  and  to  Beourethat  sum  a  third  mortgage 
waa  given  OB  the  atook  of  good*.  On  August  80th, 
the  bank  seized  the  goods  under  the  last  mort- 
gage, and  on  September  2d  the  merchant  made  a 
general  assignment.  A  number  of  drafts  drawn 
on  him  through  the  bank  had  been  sent  back  by 
it  unpaid,  but  the  testimony  was  indeiinite  as  to 
the  amount  of  the  drafts,  their  number,  and  the 
time  of  their  dishonor,  and  though  the  cashier 
ottered,  during  his  examination  as  a  witness,  to 
prepare  a  list  showing  those  partioulars,  it  did 
not  appear  that  it  was  called  for.  field,  that 
the  evidence  was  not  suiBcient  to  sustain  a  find- 
ing that,  when  the  last  mortgage  was  given,  the 
bulk  had  reasonable  cause  to  oelieve  that  the 
merchant  was  Insolvent 

4.  A  mortgage  of  a  stock  of  goods,  and  of  all 
additions  thereto  thereafter  to  be  made,  is  valid, 
fud  the  lien  attaches  to  the  after-acquired  prop- 
ertyaa  soon  aa  it  is  purchased;  and,  such  a  mort- 
gage having  been  given  more  than  90  days  before 
an  assignment,  a  second  mortgage  given  within 
that  time  in  renewal  of  the  first  cannot  be  avoid- 
ed as  an  unlawful  preference  under  Oen.  Bt  B. 
C.  1888,  a  72,  {  201S,  though  the  first  mortgage 
had  not  been  recorded,  and  the  40  days  allowed 
therefor  by  statute  had  expired. 

5.  A  mortgage  by  an  insolvent  debtor,  with 
a  view  to  giving  a  preference,  made  within  80 
days  before  a  general  asasignment,  being  declared 
void  by  Qen.  St.  B.  C.  1881  o.  7S,  {  3015,  a  cred- 
itor who,  before  the  execution  of  the  assignment, 
levies  on  property  covered  by  such  a  mortgage, 
is  entitled  to  priority  over  the  assignee. 

Appeal  from  cotnnioii  pleas  circuit  court 
of  Kicbland  cotinty;  Norton,  Judge. 

The  facts  are  stated  In  the  opinion, 
which  refers  tor  a  fuller  statement  to  the 
master's  report  and  the  decree,  which  are 
as  follows: 

"To  the  honorable  the  circuit  court  of 
common  pleas  fur  the  county  and  state 
above  named,  the  undersif^ned,  master  for 
Bicblaiid  county,  respectfully  reports :  The 
three  actions  above  entitled  were  sepa- 
rately brought,  but  by  a  single  order  of 
reference  were  referred  to  me  'to  take  the 
evidence,  and  hear  and  determine  all  the 
Issues,  both  of  law  and  of  fact,'  therein, 
and  were,  by  consent  of  counsel,  tried  to- 
gether, the  same  evidence  being  considered 
as  oBered  in  all  the  cases.  A  pressure  of 
other  matters  prevents  my  discuBslng  the 
evidence,  or  stating  my  reasons  for  my 
findings  and  conclusions.  I  find  the  fol- 
lowing to  be  the  facts  of  the  case:  (1) 
That  for  a  year  or  more  prior  to  the 
month  of  March.  1886,  J.  S.  Bobbins,  who 
Is  named  as  a  party  defendant  In  the  ac- 
tion first  above  entitled,  was  engaged  In 
the  mercantile  business  in  the  city  of 
Columbia  as  a  wh<ileBale  and  recall  dealer 
In  provisions,  groceries,  hay,  etc.,  doing 
all  of  his  banklnf^  business  with  the  de- 
fendant, the  Central  National  Bank  of 
Columbia.  (2)  That  he  was  permitted  to 
overdraw  bis  acconnt  In  said  bank  from 
time  to  time,  upon  the  security  of  bills  ol 
lading  for  merchandise  at  thcvarlous  rail- 
road depots  In  the  city  of  Columbia,  which 
were  taken  up  by  said  bauk,  uutll,  on  the 
l«th  day  of  March,  1886,  such  overdrafts 
amounted  to  nine  thousand  one  hundred 
and  eighty-five  dollars,  ($9,1S5,)  when  said 
bank  advanced  to  him  the  further  sum  of 
eighteen  hundred  dollars  ($1,800)  to  pay 
certain  acceptances  of  his,  then  maturing, 
taking  therefor  his  note  for  the  said 
eighteen  hundred  dollars,  (fl,800,)  and  a 


chattel  mortgage  to  secure  the  said  note, 
and  the  overdraft  above  mentioned,  the 
bank  surrendering  Its  bills  of  lading,  and 
he  promising  to  deposit  all  his  funds  in  the 
said  bank,  and  to  transfer  to  It  as  security 
certain  bills  and  accounts ;  but  be  was  to 
be  allowed  to  check  against  his  deporits 
for  such  sums  as  would  be  necessary  to 
run  his  business,  the  net  balance  only  of 
the  deposits  to  go  to  the  reduction  of  hla 
overdraft,  which  it  was  expected  would 
be  paid  up  within  forty  days.  (8)  That 
on  the  SOth  day  of  April,  1886,  baring  re- 
duced his  overdraft  to  five  thousand  nine 
hundred  and  fourteen  and  68-100  dollars, 
(95,914.68,)  but  not  having  paid  anything 
on  the  note,  he  gave  a  renewal  note  for 
the  same  amount,  payable  at  thirty  days, 
and  executed  a  new  mortgage  as  a  renew- 
al of  the  first  one,  which  was  surrendered 
to  him,  but  was  probably  not  marked '  sa1>- 
Isfled'  or 'canceled.'  (4)  That  both  of  these 
mortgages  were  executed  In  good  faith  by 
Bobbins,  and  the  officers  of  the  bank  had 
no  reason  to  believe  him  to  be  insolvent, 
as  he  really  was,  but  neither  of  the  said 
mortgages  was  ever  recorded,  because  It 
was  BO  requested  by  him.  (5)  That  dur- 
ing the  month  of  May,  1886,  Bobbins  be- 
came more  and  more  embarrassed,  many 
drafts  upon  him  being  returned  dishon- 
ored, some  of  them  through  the  Central 
National  Bank,  and  many  suits  were  com- 
menced against  him,  which  was  known  to 
some  of  the  officers  of  the  bank.  (6)  That 
from  the  execution  of  the  first  mortgage 
be  was  required.  In  pursuance  of  his  prom- 
ise, to  deposit  all  his  funds  in  said  bank, 
whether  In  the  shape  of  cash,  ur  bills  and 
notes,  the  net  amounts  going  as  payments 
on  account  of  his  said  overdraft.  (7) 
That  from  about  the  IBth  day  of  June. 
1886, the  officers  ofthebank  had  reasonable 
cause  to  believe  that  Bobbins  was  insolv- 
ent, in  the  legal  sense  of  the  term,  bat  the 
payments  and  deposits  made  by  him  were 
made  In  pursuance  of  his  prevlouB  prom- 
ise, and  in  the  regular  course  of  his  bnsl- 
ness  with  said  bank,  and  they  considered 
that  they  were  requiring  of  him  only  what 
he  was  legally  and  morally  bound  by  his 
promise  to  do.  (8)  That,  for  the  purpose 
of  gahilng  time.  Bobbins  employed  counsel 
to  stave  off  Judgments  In  all  of  the  suits 
against  blm,  except  in  the  case  of  N.  K. 
Fairbanks  &  Co.,  which  he  seems  to  have 
Inadvertently  overlooked,  having  put  the 
papers  In  his  desk  to  hand  to  his  counsel, 
which  he  forgot  to  do.  (9)  That  on  the 
20th  day  of  July,  1886,  having  reduced  his 
overdraft  to  two  thousand  seven  hundred 
and  thirty-one  and  39-100  dollars,  (f2.- 
731.39,)  Bobbins  executed  a  new  mortgage 
to  secure  tbe  same,  and  a  renewal  of  the 
eighteen  hundred  dollar  note,  such  mort- 
gage being  intended  as  a  renewal  of  the 
previous  mortgages,  and  not  as  a  change 
thereof;  said  mortgage,  as  the  previous 
ones  had  done,  covering  all  goods  then  In 
his  store,  and  at  the  several  railroad 
depots,  or  elsewhere  in  the  city  of  Colum- 
bia, and  all  goods  to  be  thereafter  ac- 
quired and  added  to  said  stock.  (10) 
That,  In  the  Interim  between  the  date  and 
maturity  of  the  mortgage  of  theWthnf 
April,  the  stock  of  goods  had  been  mate- 
rially changed  by  sales  and  purchases,  and 
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Robbins  bad  contracted  some  debts,  wbteh 
bare  not  been  paid.  This  Is  also  true  of 
the  Interim  between  the  maturity  of  said 
mortgage  and  the  ezecnttou  of  the  mort- 
tcenn  of  Jnly  ao,  1886.  (11)  That,  In  pursu- 
ance of  the  promise  made  when  the  Cen- 
tral National  Bank  surrendered  the  bills  of 
lading  held  by  It  In  March,  Bobbins,  on 

the day  of  August,  1886,  transferred 

to  said  bank  certain  of  his  book-accounts, 
npon  which  considerable  snms  have  since 
been  collected  by  said  bank.  (12)  That 
said   accounts  had  not  been  transferred 

?rior  to  the  said  day  of  August, 
888.  (18)  That,  In  making  such  transfer 
of  these  accounts,  Bobbins  must  be  held 
to  bare  Intended  the  necessary  conse- 
quences of  bis  act,  a  preference  to  the  bank 
over  bis  other  creditors.  In  fraud  of  chap- 
ter 72  of  the  General  Statutes  of  1882,  and 
the  bank  had  reasonable  cause  to  bellere 
that  lie  so  intended.  The  same  would  be 
true  of  tbe  mortgage  of  the  20th  July,  U  It 
stood  as  an  isolated  transaction,  but  I 
bare  already  found  that  it  was  a  renewal 
of  tbe  mortgage  executed  prerlons  to  tbe 
ninety  days  preceding  the  2d  day  of  Sep- 
tember, 1886.  and  conferred  no  new  rights. 
(14)  That  N.  K.  Fairbanks  obtained  an 
order  for  Judgment  In  tbe  case  abore  re- 
ferred to  on  the day  of  Jnly,  1886, 

bat  did  not  enter  up  judgment  or  Issue  ex- 
ecation  nntll  the  SOtb  day  of  August,  har- 
Ing  postponed  doing  so  at  the  earnest  so> 
lleitatlon  of  Bobbins,  although  there  was 
no  voUosion  between  them,  and  Bobbins 
did  not  contribute  in  any  way  to  tbe  ob* 
tainlog  of  said  Judgment,  or  connire  at 
tbeir  getting  any  adrantage  over  their 
otber  creditors.  (16)  That,  Bobbins'  con- 
dition steadily  growing  worse,  said  bank, 
on  the  30th  day  of  August,  1886,  by  8.  W. 
Bowan,  as  its  ftgent,  seized,  under  the 
mortgage  of  July  20th,  all  the  goods  cor> 
ered  thereby  tha t  could  be  found;  and  at 
tbe  same  time  said  8.  W.  Bowan,  as  sber- 
ID  of  Richland  county,  lerled  upon  tbe 
same  goods  under  tbe  execution  Issued  up- 
on the  Judgment  of  N.  K.  Fairbanks  ft  Co., 
and  also  levied  under  said  execution  upon 
a  borse,  wagon,  and  harness,  and  some 
money  not  covered  by  said  mortgage.  (10) 
Tha  t  on  the  2d  day  of  September,  1886,  Bob- 
bins executed  and  delivered  to  Bobert  W. 
Shand,  Esq.,  as  asslgpnee,  a  deed  61  aiteign- 
ment  of  all  his  property  for  the  benefit  of 
his  creditors,  without  preferences,  drawn 
strictly  in  accordance  with  the  provisions 
of  cbapter72  of  theGeneralStatntesof  1882. 
(17)  That  Bobbins  did  not  intend,  by  any 
of  his  transactions  with  tbe  bank,  to  make 
a  general  assignment  of  his  property  for 
the  benefit  of  creditors,  but  Intended  only 
to  aecore  said  bank,  and  tbe  o£Bcers  of 
said  bank  were  guilty  of  no  act  Inconsist- 
ent with  honesty  and  fair  dealing,  and 
supposed  that  they  were  requiring  only 
what  the  bank  had  a  legal  and  moral 
right  to  dsmand  and  receive.  (18)  That 
the  plaintiffs,  in  the  action  first  abore  en- 
titled, are  bona  Sue  creditors  of  Bobbins 
to  tbe  amounts  alleged  in  the  complaint 
therein. 

*- 1  conclude,  as  matters  of  law,  (1)  that 
the  two  mortgages  executed  by  Bobbins 
In  March  and  April,  1886,  respectively, 
were    valid,  and    having  been  executed 


more  than  ninety  days  prpvions  to  the  ex- 
ecntlon  of  the  deed  of  assignment  are  not 
open  to  attack,  even  by  tbe  assigrnee;  (2) 
that  tbe  terms  'insolvent'  and  'insolven- 
cy '  ai-e  used  in  chapter  72  of  tbe  Qeneral 
Statutes  of  1882,  as  indicating  'a  condition 
of  present  inability  to  meet  one's  lust  ob- 
ligations as  they  become  due;'  (8)  that 
the  Judgment  in  tbe  case  of  N.  K.  Fair- 
banks &  Co.  V.  J.  8.  Bobbins  is  valid  aa 
against  all  parties,  but  that  the  lien  of  the 
levy  of  tbe  execution  thereon  did  not  at- 
tach to  any  of  the  goods  covered  by  the 
mortgage  to  the  bank,  and,  even  if  that 
mortgage  should  be  set  aside  as  against 
the  assignee.  It  would  not  operate  to  give 
to  that  levy  a  lien  which  It  has  never  pos- 
sessed ;  (4)  that  the  mortgage  of.  July  20, 
1886,  If  standing  as  an  Isolated  transac- 
tion, would  have  been  avoided  by  the  a»> 
signment  of  September  2, 1886,  but  inas- 
much as  It  was  a  mere  renewal  of  tbe  pre- 
Tions  mortgages,  and  conferred  no  right 
or  lien  which  tbe  bank  did  not  claim  by 
virtue  of  tbe  previous  ones.  It  cannot  be 
held  to  bare  given  undue  preference  to  the 
bank  in  fraud  of  chapter  72  of  the  General 
Statutes  of  1882,  and  the  bank  Is  entitled 
to  tbe  proceeds  of  the  sale  of  the  mortr* 
gaged  goods;  (6)  that  inasmuch  as  the 

Sayments  and  deposits  of  money  made  by 
lobblns  were  made  In  his  regular  course 
of  business,  and  In  parsuance  of  a  promise 
made  previous  to  the  ninety  days  preced- 
ing tbe  assignment,  they  were  not  avoided 
by  the  assignment,  and  the  assignee  is  not 
entitled  to  recover  the  amount  tbereof; 
(6)  tbat  the  assignment  of  the  accounts  in 
August,  and  all  transfers  of  notes,  bills, 
and  accounts,  between  the  16th  day  of 
June,  1886,  and  the  2d  day  of  September, 
1886,  although  made  in  poranance  of  a 
promise  made  more  than  ninety  days  pre- 
ceding the  assignment,  were  avoided  by 
tbe  said  assignment,  and  tbe  assigrnee  is 
entitled  to  an  accounting  for  tbe  proceeds 
of  collections  thereon,  and  to  have  all  un- 
collected turned  over  to  bim.  The  result 
of  these  conclusions  is  (1)  that  the  com* 
plaint  in  the  action  first  above  entitled 
should  be  dismissed ;  (2)  that  the  defend- 
ant, Samuel  W.  Bowan,  as  sheriff  of  Blcb- 
land  county,  should  apply  to  tbe  execu- 
tion of  N.  K.  Fairbanks  tk  Co.  tbe  proceeds 
of  the  sale  of  the  borse,  wagon,  and  baiy 
nesB,  and  money  levied  upon ;  (S)  that  the 
order  of  injunction  restraining  S.  W.  Bow- 
an, as  against  the  Central  National  Bank 
of  Columbia,  from  pacing  over  to  the  said 
bank  tbe  proceeds  of  tbe  sale  of  the  mort- 
gaged goods,  should  be  dissolved;  (4) 
that  said  the  Central  National  Bank  of  Co- 
lumbia should  account  to  Bobert  W. 
Shand,  as  assignee,  for  tbe  proceeds  of  all 
collections  from  notes,  bills,  or  accounts 
transferred  to  It  by  Bobbins  between  the 
16th  day  of  June,  1886,  and  the  2d  day  of 
September  following,  and  also  for  any  bal- 
ance of  the  proceeds  of  tbe  sale  ot  the 
mortgaged  goods  after  satisfying  the  debt 
secured  by  tbe  mortgage.  Tbe  testimony 
taken  by  me,  together  with  tbe  exhibits 
thereto  annexed,  is  herewith  filed  as  Ex- 
hibit X.  All  of  which  is  respectfully  sub- 
mitted. JoBN  T.  Seibeus,  Master,  Bich- 
land  county." 
"These  three  cases  were  beard  togetbet 
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before  the  master,  who  makes  one  report 
on  them,  and  they  come  before  mo  on  ex- 
ceptions to  the  findings  of  fact  and  conclti- 
sionu  of  lavr  In  the  two  cases  last  above 
«ntitled.  There  being  no  exceptions  to 
the  report  on  the  part  of  Akers  &  Bros,  et 
al.,  plaintiffs,  in  the  sait  first  above  enti- 
tled, the  report  must  be  confirmed  as  to 
them,  and  their  complaint  in  that  action 
is  hereby  dismissed,  with  costs.  I  will 
bere  dtscnss  only  the  points  as  to  which  I 
differ  with  the  master:  First.  The  master 
fixes  the  16th  day  of  June,  ISSB.as  the  date 
when  the  Central  National  Bank  had  no- 
tice of  the  insolvency  of  Robbins.  In  this, 
my  conclasion  is  that  he  erred,  and  my 
finding  Is  that  the  bank  bad  sacb  notice 
tor  the  whole  period  of  ninety  days  pre- 
ceding the  2d  day  of  September,  1886,  the 
date  of  assignment;  that  is,  from  the  4th 
day  of  June,  1S86,  inclusive,  his  actual  in- 
solvency having  existed  when  he  executed 
the  mortgage  In  March,  and  continued  np 
to  the  assignment.  If  the  master's  defini- 
tion of  the  term  'insolvency'  is  correct, 
/. «.,  thatit  is  'a  condition  of  present innbil- 
Ity  to  meet  one's  Just  obligations  as  they 
become  due,' it  follows,  as  the  night  the 
«lay,  that  the  bank  knew  of  it  when  the 
first  mortgage  was  taken,  and  its  board 
of  directors  refused  to  allow  his  overdraft 
to  stand,  except  upon  snch  conditions  as 
deprived  blm  of  ability  to  pay  any  other 
debt  without  its  cunnent.  I  do  not  think, 
however,  that  our  courts  have  adopted  so 
harsh  a  construction ;  and  my  own  opin- 
ion is  that  an  insolvent  debtor  is  one  who 
does  not  own  a  sufficiency  of  property, 
when  i-educed  to  cash  by  the  ordinary  le- 
gal prciceBses,  to  pay  his  debts,  with  ae- 
cmed  costs  and  interest.  But,  in  the  view 
I  take  of  the  case,  it  is  not  necessary  tor 
me  to  decide  this,  as,  in  my  own  opinion, 
Robbins  was  insolvent  for  the  period 
named  in  any  sense  of  the  term,  and  the 
bank  had  reasonable  cause  to  believe  blm 
so  prior  to  the  4th  day  of  June,  ISHO.  In 
March,  he  owed  the  bank  ftf,l86.  and  to 
sret  f  1,800  more  he  mortgaged  all  that  he 
bad,  and  all  that  he  expected  to  get,  in  the 
shape  of  goods  and  merchandise,  and 
promised  to  assign  all  hischosesin  action, 
stipulating  that  at  its  pleasure  only  he 
might  use  some  money  in  the  conduct  of 
his  business.  He  failed  to  pay  up  his  in- 
debtedness within  the  time  stipulated, 
and  on  the  80th  day  of  April,  188C,  gave  a 
new  mortgage  to  secure  the  balance.  Nei- 
ther of  these  mortgages  was  recorded,  be- 
cause he  requested  that  they  should  not 
be,  and  this  was  known  to  the  president 
and  board  of  directors.  Prior  to  the  4th 
day  of  June,  numerous  suits  were  com- 
menced against  him,  and  were  defended 
only  for  the  purpose  of  delay.  Col.  John 
T.  Sloan,  Jr..  one  of  the  directors  of  the 
bank,  and  its  solicitor,  knew  of  these 
facts,  and  filed  the  answer  for  Bobbins, 
and  in  argument  it  is  urg^ed  that  he  did 
not  and  could  notcommunlcate  his  knowl- 
edge to  the  biink  on  account  of  his  rela- 
tions to  Robbins;  but  Bobbins  had  em- 
iployed  blm,  knowing  him  to  be  a  director 
of  the  bank,  and  the  solicitor  through 
whom  the  bank  acted  In  taking  the  sever- 
al mortgages.  Notice  to  Sloan  in  these 
capacities  is  notice  to  the  bank.    In  such 


matters  the  director  Is  the  bank.  Sap- 
pose  Bobbins  had  owed  Sloan  as  an  indi- 
Tldnal,  and  had  given  him  the  same  infor- 
mation as  an  attorney,  could  Sloan,  the 
Individual,  have  said  that  he  was  igno- 
rant of  the  knowledge  that  Sloan,  the  at- 
torney, had?  Surely  not.  Nor  can  Sloan, 
the  bank,  claim  to  be  ignorant  of  the 
knowledge  of  Hloan,  the  attorney.  More- 
over, the  bank  itself  bad  for  collection, 
and  returned  unpaid,  many  claims  against 
Bobbins  prior  to  the  4th  day  of  Jane,  and 
it  is  held  to  knowledge  of  those  fact«;  for, 
although  such  acts  may  have  been  per- 
formed by  subordinate  officers,  the  acts  of 
such  officers,  within  the  scope  of  their  em- 
ployment, are  the  acts  of  the  bank.  In 
this  case  the  acts  of  the  snbordinate  offi- 
cers were  entered  of  record  on  the  books 
of  the  bank,  and  were  reported  to  its 
cashier,  the  chief  executive  officer  thereof. 
Notice  to  a  subordinate  officer  may  not 
benotice  to  the  bank,  but  when,  by  a  snb- 
ordinate officer,  it  performs  an  act,  it  is 
clearly  the  act  of  the  bank  which  it  is 
bound  to  know.  Heeond.  The  master 
found  that  the  payments  made  by  Rob- 
bins within  the  ninety  days  preceding  bis 
assignment  were  made  in  the  regular 
course  of  his  business,  and  concluded  that 
they  were  therefore  valid  as  against  his 
assignee.  Payments  made  under  the  cir> 
cumstances  detailed  by  allot  the  witnesses 
could  not  be  said  to  have  been  In  the  reg- 
ular course  of  a  merchant's  business,  and 
I  find  that  they  were  not.  But.  even  if  so 
made,  the  fact  would  be  pertinent  only  to 
the  inquiry  whether  the  bank  had  reasona- 
ble cause  to  believe  blm  to  be  Insolvent, 
and  I  have  found  tbatlthad  sucb  grounds 
from  other  evidence.  The  statute  makes 
no  exception  in  farorof  any  payments, 
bat  is  applicable  to  all  made  under  tbecir- 
cumstances  named  in  the  statute.  Sacb 
payments  were  preferences  io  fraud  of 
the  act,  and  are  void  as  against  the  as- 
signee. Third.  The  master  found  that 
the  mortgage  of  July  20, 1886,  was  a  mere 
renewal  of  the  previous  ones,  and  con- 
cluded that  therefore  it  did  not  confer  a 
preference  in  fraud  of  the  act.  I  find  that 
it  was  not  a  mere  renewal,  and  that  it 
did  confer  additional  rights  npon  the 
bank.  The  forty  days  allowed  by  law  for 
the  recording  of  the  mortgage  of  April  30, 
1886,  had  expired  on  the  9th  of  June,  and 
as  to  all  subsequent  creditors  and  por- 
chasera  it  had  ceased  to  exist  as  a  lien,  al- 
though there  was  a  possibility  of  its  l>elng 
Instilled  with  new  life,  and  becoming  a 
new  lien  by  being  recorded.  The  mort- 
gage of  July  20th  gave  then  to  the  bank 
what  it  did  not  then  hold  as  to  such  cred- 
itors who  are  now  represented  by  the  as- 
signee. It  comes  directly  under  the  pro- 
visions of  the  act.  and  must  be  held  to 
have  been  avoided  by  the  assignment,  al- 
though Kood  as'  between  the  parties. 
Fourth.  The  master  found  as  matter  of 
fact  that  the  levying  of  the  execution  of  N. 
K.  Fairbanks  &  Co.,  and  the  seiaure  by 
the  sheriff  of  the  goods  and  effects  of 
Bobbins,  were  contemporaneous.  In  this 
I  concur,  but  I  cannot  agree  with  the 
master  that  In  the  event  of  the  mortgage 
given  to  the  bank  helng  set  aside,  it  would 
not  give  Fairbanks'  levy  a  lien  on  the 
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Koods  covered  by  said  mortcage.  I  bold 
that  tbe  property  ol  RobbiDs,  so  far  as 
Falrbaabs  'waa  coDcemed,  was  as  U  no 
oiortfcaKe  whatever  was  on  tlie  property, 
and  tbere  is  no  reason  wby  the  levy  was 
not  good  to  tbe  amonnt  of  tbe  Judgpent. 
It  is  therefore  ordered,  adJudKed,  and  de- 
creed (1)  that  the  report  of  the  roaster  be 
and  tbe  same  is  hereby  confirmed  in  all  re- 
apects  iu  which  It  Is  not  hereby  modified ; 
V2)  that  the  defendant,  tbe  Central  Na- 
tional Bank  of  Colambia,  do  account  tie- 
tore  the  master  for  all  sums  paid  to  It  by 
Robbins  on  account  of  prior  indebtedness, 
from  the  4th  day  of  June,  1886.  up  to  the 
time  of  his  assignment,  and  for  the  pro- 
<-eed8  of  all  notes,  bills,  drafts,  accounts, 
or  utber  evidences  of  indebtedness  as- 
Aigned  or  turned  over  to  it  by  him  within 
«ald  period,  except  in  so  far  as  It  may 
bave  paid  bim  actual  cash  or  its  equivalent 
therefor  at  tbe  time  of  such  assignment 
or  transfer,  and  that  it  do  also  account 
for  aH  gocids  and  merchandise  or  other 
tbisKS  of  value  turned  over  to  it  within 
tbe  same  period  under  like  circumstances, 
togie Cher  with  interest  on  all  such  sums; 
43)  that  Samuel  W.  Rowan,  Esq.,  as  sher- 
iff of  BIchland  county,  do  apply  tbe 
proceeds  of  the  sale  of  tbe  mortsaged 
goods  In  his  hands  first  to  the  satisfac- 
tion of  tbe  execution  of  N.  K.  Fairbanks  & 
Co..  and  then  pay  over  the  balance  to  the 
plaintiff,  Robert  W.  Shand,  as  assignee  of 
J.  8.  Robbins;  (4)  that  N.  K.  Fairbanks 
A  Co.  bave  their  costs  of  the  action  out  of 
tbe  plaintiff,  and  that  tbe  plaintiff  have  his 
costs  of  both  actions  out  of  the  defendant, 
tbe  central  National  Bank  of  Columbia." 

Joba  T.<8/oao,Jr.,  for  Central  Nat.  Bank 
of  Colnmbla.  Clark  A  MuUer  and  Lyiea  & 
Hayoawortb,  for  Robert  ^.  Shand.  W.  S. 
Atonteith,lor  Akerset  al.  Maraball  &  Wat- 
too,  tor  N.  K.  Fairbanks  &  Co.  Jobn  T. 
Bbett,  for  Samuel  W.  Rowan. 

McIvBB,  J.  There  being  no  appeal  from 
the  judgment  dismissing  the  complaint  In 
the  case  first  above  stated,  it  may  be  dis- 
missed from  further  consideration.  It  re- 
mains, therefore,  only  to  consider  the  ap- 
peals in  the  other  two  cases.  It  appears 
that  one  J. S.  Robbins,  who  had  for  a  year 
or  more  previous  to  the  transactions  here 
brooKht  under  review,  been  engaged  in 
tbe  merchantlle  business  in  the  city  of 
Columbia,  on  the  2d  of  September,  1880, 
made  a  general  assignment  for  the  benefit 
of  bis  creditors  to  tbe  plaintilf,  Shand,  in 
«onformlt}'  to  the  provisions  of  chapter  72 
of  tbe  General  Statutes  of  1882,  and  these 
two  actions  were  brought  by  him,  as  such 
assignee,  tbe  one  to  require  tbe  bank  to 
acc<iant  for  certain  payments  alleged  to 
have  been  made  by  Kobblns  to  the  bank, 
on  preexisting  indebtednesH,  and  certain 
amrignments  of  sundry  choses  in  action 
alleged  to  bave  been  made  by  said  Rob- 
bins to  said  bank  as  a  security  for  snch 
indebtedness,  and  the  other  to  require 
Rowan,  tbe  sheriff,  to  pay  over  to  plain- 
tiff tbe  proceeds  of  tbe  sale  of  the  goods 
■and  cbattels  of  said  Bobbins,  which  had 
been  seised  and  sold  by  him,  as  well  un- 
4ler  a  mortgage  executed  by  Robbins  to 
tbe  bank  as  under  an  execution  Issued  to 
enforce  a  Judgment  recovered  by  Fair^ 


banks  ft  Co.  against  said  Robbins.  These 
claims  thus  made  are  based  upon  the  alle- 
gation that  the  payments  and  assign- 
ments above  referred  to,  as  well  as  the 
mortgage  to  the  bank,  were  made  within 
90  days  before  the  execution  of  the  deed  ol 
assignment,  and,  as  against  the  same, 
are  void  under  the  jiro visions  of  section 
2016  of  tbe  General  Statutes,  bat  that,  the 
mortgage  being  good  and  valid  as  be- 
tween the  parties  to  it,  Fairbanks  &  Co. 
could  acquire  no  lien  on  the  mortgaged 
property  under  a  Judgment  entered  after 
condition  broken;  and  hence  that  plaintiff 
was  entitled  to  tbe  entire  proceeds  of  the 
sale  of  the  mortgaged  property.  To  es- 
tablish these  claims  on  tbe  part  of  tbe 
plaintiff  it  is  necessary  for  iiim  to  show 
(1)  that  Bobbins  was  insolvent  at  tbe 
time  of  the  transactions  had  with  the 
bank  here  sought  to  be  avoided ;  (2)  that 
these  transactions  were  entered  into  by 
Robbins  "with  a  view  to  give  a  preference 
to  the  bank;"  (8)  that  tbe  bank  had  "rea- 
sonable cause  to  believe"  that  Robbins 
was  Insolvent  at  the  time;  (4)  that  the 
bank  had  "reasonable  cause  to  believe" 
that  such  transactions  were  made  by 
Robbins  "In  fraud"  of  the  provisions  of 
chapter  72  of  the  General  Statutes;  (5) 
that  these  transactions  took  place  within 
00  days  before  tbe  execution  of  the  deed  of 
assignment. 

To  determine  whether  the  plaintiff  has 
succeeded  in  establishing  all  of  these  ma- 
terial facts,  a  brief  statement  of  the  sev- 
eral transactions  between  the  bank  and 
Robbins,  as  developed  by  tbe  testimony, 
will  be  necessary,  though  the  same  will  be 
found  more  fully  stated  In  the  report  of 
tbe  master,  and  tbe  decree  of  the  circuit 
Judge,  both  of  which  should  be  Incorpo- 
rated in  the  report  of  this  case.  It  seems 
that  from  the  first  Robbins  was  permit- 
ted to  overdraw  his  account  with  the 
bank,  upon  the  security  of  bills  of  lading 
deposited  with  the  bank  for  merchandise 
purchased  by  Robbins.  This  course  of 
busineescoutinued until  tbe  16tb  of  March, 
1886,  when  It  was  found  that  the  over- 
drafts amounted  to  something  overf9,000. 
and  on  tliat  day  the  bank  loaned  Robbins 
on  his  own  note  the  further  sum  of  f  1,800 
to  pay  certain  acceptances  of  his  then  ma- 
turing in  another  bank, and  took  from  him 
a  mortgage  on  his  stock  of  goods  then  in 
the  store,  as  well  as  all  that  might  there- 
after be  acquired,  to  secure  said  loan,  as 
well  as  the  amount  ol  tbe  overdrafts 
above  mentioned,  and  surrendered  the 
bills  of  lading;  the  understanding  being 
that  Robbins  would  deposit  all  his  funds 
In  the  bank,  and  transfer  to  It  as  further 
"security  certain  bUls  and  accounts,"  he 
being  allowed  to  check  against  his  d» 
posits  "for  such  sums  as  would  be  neces- 
sary to  run  his  business. "  the  balance  go- 
ing to  the  reduction  of  his  overdrafts, 
"  which  it  was  expected  would  be  paid  up 
within  forty  days."  This  course  of  busi- 
ness seems  to  have  continued  until  tbe 
30tb  of  April,  1886,  when  it  appeared  that 
Robbins  bad  reduced  his  account  for  over- 
drafts something  over  $5,000,  but  had 
paid  nothing  on  the  not^  for  f l.MOO,  and 
on  that  day  he  gave  a  renewal  note  for 
the  same,  and  "executed  a  new  mortgage 
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as  a  renewal  of  tbe  first  one,  wbicb  was 
surrendered  to  him,  bnt  was  probably 
notmarked  'satltifled' or 'canceled.'"  This 
mortgaKe  was  of  tbe  same  tenor  and 
form  as  tbe  former  one,  but  ueitber  ol 
them  were  ever  recorded,  because  Bobbins 
reqnested  that  they  should  not  be  put  up- 
on  record,  as  It  would  Injure  his  credit. 
During  the  month  of  May,  the  creditors  of 
Rubblnscnrnmenced  brlngiug  Rults against 
him,  the  earliest  hnving  been  commenced 
on  the  14th  of  that  month,  but  none  of 
these  suits  were  carried  Into  Judgement 
antll  after  the  transactions  here  brought 
in  question  occurred;  and  the  testimony 
tends  to  show  that  service  was  accepted 
In  most  It  not  all  of  these  cases,  with  a 
view  to  prevent  its  being  known.  At  all 
events  there  Is  no  evidence  that  the  bank 
knew  anything  of  these  suits  before  tbe 
last  mortgage  was  taken,  unless  the  no- 
tice to  Sloan  can  be  regarded  as  notice  to 
the  bank,  which  will  hereinafter  be  con- 
sidered. It  is  true  the  cashier,  Sawyer, 
does  say  in  bis  testimony:  "We  knew 
that  pressure  had  been  brought  to  bear  by 
some  of  bis  creditors,  but  we  had  confi- 
dence In  bis  ability  to  pay  us.  We  had  no 
uneasiness."  But  he  does  not  say  when 
this  knowledge  was  acquired,  whether 
before  or  after  the  last  mortgage  was 
taken  and  tbe  payments  and  assignments 
complained  of  bad  been  made.  So,  too, 
there  is  a  want  of  definlteness  as  to  the 
time  when  the  drafts  drawn  on  Bobbins 
through  the  bank  commenced  to  go  back, 
and  the  amounts  of  such  drafts.  Tbe 
cashier  offered  in  bis  testimony  to  pre- 
pare a  list  of  the  drafts  sent  back,  but  It 
does  not  appear  that  any  such  list  was 
ever  called  for  by  plaintiff.  It  also  ap- 
pears that  Bobbins  employed  counsel  to 
appear  in  all  the  suits  brought  against 
him,  except  that  of  Fairbanks  &  Ck>., 
which  seems  to  have  been  inadvertently 
overlooked.  The  result  was  that  none  of 
these  cases  were  put  in  Judgment  until 
after  the  deed  of  assignment  was  execut- 
ed except  that  of  Fairbanks  &  Co.,  in 
which  Judgment  was  entered  on  SOth  of 
August,  1886,  though  the  order  tor  Judg- 
ment was  obtained  some  time  in  July,  but 
at  what  precise  date  does  not  appear, 
though  the  inference  is  that  it  was  In  the 
latter  part  of  the  month,  probably  after 
the  last  mortgage  to  the  bank  was  exe- 
cuted. One  of  tbe  counsel  thus  employed 
by  Bobbins  was  Mr.  Sloan,  who  was  then 
solicitor  of  the  bank,  and  also  one  of  the 
directors;  and  one  of  the  questions  in  the 
case  is  whether  his  knowledge,  thus  ac- 
quired, can  be  imputed  to  the  bank.  On 
the  20th  of  Joly,  1886,  Bobbins,  baring  re- 
duced his  account  for  overdrafts  to  about 
tb<>  sum  of  f  2,700,  but  having  paid  noth- 
ing on  tbe  $1,800  note,  executed  a  new 
mortgage  on  bis  stock  of  goods  then  on 
hand  as  well  as  such  as  he  might  there- 
after acquire,  to  secure  these  two  amounts ; 
and  some  time  in  August,  1886,  (the  pre- 
cise date  not  being  stated,)  Bobbins,  in 
Sursnance  of  tbe  arrangement  made  In 
[arch,  1886,  when  the  bank  surrendered 
the  bills  of  lading,  transferred  to  tbe 
bank  certain  of  his  book-accounts,  upon 
which  considerable  sums  have  been  col- 
lected by  tbe  bank.    On  the  80th  of  Au- 


gust, 1886,  the  bank,  through  its  agent, 
the  defendant,  Bowan,  seized  tbe  stock  of 
goods  in  tbe  store  of  Bobbins,  tbe  saiti 
Bowan,  as  sheriff,  at  tbe  same  time  levy- 
ing Ob  said  stock,  as  well  as  a  horse,  wag- 
on,  and    harness,   together   with    some 
money   tonnd   in   the  store,  and  all   the 
property  so  seized  and  levied  on,  except 
the  money,  was  sold  by  said  Bowan,  who 
now  holds  tbe  proceeds  subject  to  sucb 
decree  as  may  be  made  herein.    Tbe  mas- 
ter, to  whom  all  tbe  issues  were  referred, 
found,  among  other  things,  as  matter  of 
fact,  that  from  about  tbe  16th  of  Jnne, 
1886,  the  bank  bad  reasonable  cause  to  be- 
lieve that  Bobbins  was  Insolvent,  in  the 
legal  sense  of  tbe  term,  bnt  the  payments 
and  deposits  made  by  him  were  made  in 
pursuance  of  his  previous  promise,  and  in 
the  regular  course  of  bis  business   with 
tbe  bank,  who  considered  that  they  were 
requiring  of  him  only  what  he  was  legally 
and  morally  bound  by  bis  promise  to  do; 
that  between  the  date  and  maturity  of 
tbe  mortgage  of  80tb  of  April,  as  well  as 
between  the   date  and  maturity  of   tb» 
mortgage  of  20tb  of  July,  the  stock  nf 
goods  had  been  materially  changed    by 
sales  and  purchases,  and  Bobbins  had  con- 
tracted debts  which   have  not  been  paid; 
that  the  mortgage  of  20tb  of  July  was  In- 
tended as  a  renewal  of  the  previous  mort- 
gages, and  not  as  a  change  thereof;  that 
the  officers  of  the  bank  were  guilty  of  no 
act  inconsistent  with   honesty  and    fair 
dealing,  and  supposed  that  they  were  re- 
quiring from  Bobbins  only  what  they  bad 
a  legal  and  moral  right  to  demand ;  and 
that  the  Judgment  of  Fairbanks  &  Co. 
was  obtained  without  any  collusion   or 
connivance  with  or  on  the  part  of  Rob- 
bins,  who  did  not  contribute  in  any  way 
to  the  obtaining  of  said  Judgment.    And, 
as  matter  of  law,  he  found,  among  oth- 
er things,  that  the  terms  "insolvent"  and 
"insolvency,"  as  uf>ed  in  chapter  72  of  tbe 
General  Statutes,.8ignify  "a  condition   of 
present  inability  to  meet  one's  Just  obli- 
gations as  they  become  due;"  that  tbe 
mortgage  of  20th  of  July  being  a  mere  re- 
newal of   tbe   previous    mortgages,  and 
conferring  no  right  or  lien  which  tbe  bank 
did  not  claim  by  virtue  of  the  prevlona 
ones,  it  cannot  be  held  to  have  given  any- 
preference  tu  the  bank  in  fraud  of  tbe  pro- 
visions of  chapter  72  of  the  General  Stat- 
tutes,  and  hence  that  the  bank  is  entitled 
to  the  proceeds  of  the  sale  of  the  mort- 
gaged goods;  that  inasmuch  as  the  pay- 
ments and  deposits  of  money  made   by 
Bobbins  to  and  with  the  bank  were  made 
in  bis  regular  course  of  business,  and   in 
pursuance  of  a  promise  made  previous  to 
the  90   days   preceding   the   assignment, 
they  were  not  avoided  by  the  assignment, 
and  hence  the  Assignee  is  not  entitled  to 
recover  the  same ;  that  the  assignment  ot 
the  accounts  and  other  efaoses  in  action 
made  in  August,  although  made  In  pnrsti- 
ance  of  a  previous  promise,  made  before 
the  90   days  commenced    to   run.    were 
avoided  by  the  assignment,  and  the   ska- 
signee  is  entitled  to  an  accounting  for  th© 
same;    and   that  the  Judgment  ot  Pair. 
banks  &  Co.  Is  valid,  as  against  all    tb» 
parties,  but  that  the  lien  secured   by  the 
levy  of  the  execution  did  not  attach    -to 
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tnjot  the  j^oda  covered  by  the  mort- 
^afce,  and  even  if  such  mortgage  sbould 
be  hdd  void,  an  against  the  assignee,  this 
would  not  oi>erate  to  give  SDcli  execution 
a  Ken  on  the  goods  embraced  in  the  mort- 
gage.   To  ttiis  report  all  parties  excepted, 
and  the  case  having  been  beard  by  bis 
honor,    Judge  Norton,  he  beld,  among 
other  things,  (1)  that  the  master  erred 
h)  fixing  tbel5tb  ot  June  as  the  date  when 
the  bank  had  notice  ot  the  insolvency  of 
Bobbins,  and,  on  the  contrary,  bis  conclu- 
sion was  that  the  bank  bad  reasonable 
cause  tu  believe  that  Bobbins  was  insolv- 
ent not  only  in  the  rigid  sense  of  that 
term  adopted  by  the  master,  but  also  in 
any  Mnse  ot  that  term,  prior  to  the  4th  ot 
June. — the  day  on  which  the  90  days  com- 
menced to  run, — and  in  tact  be  seems  to 
think  that  tbe  bank  had  reasonable  cause 
to  believe  tbat   Bobbins  was  insolvent, 
even  In  the  more  restricted  sense  ot  that 
term,  which  be  seems  to  prefer  to  tbat 
adopted  by  the  master,  vis.,  "that  an  in- 
solvent debtor  is  one  who  does  not  own 
a  snffieimcy  of  property,  when  reduced  to 
cash  bytfaeordlnary  legal  processeH,  to  pay 
bis  debts,  with  accrued  costs  and  inter- 
est." as  tar  back  as  March,  1886,  when 
tbA  first  mortgage  was  given;  (2)  that  tbe 
master  erred   in   holding  that  the  pay- 
ments made  to  the  bank  by  Bobbins,  with- 
in the  90  dfiys  prior  to  the  execution  of 
the  deed  of  assignment,  were  made  in  the 
regular  conrse  of  business,  but,  even  it  so 
made,  they  might  still  be  avoided,  by  the 
tact   that  tbe   bank   had,  at   the   time, 
reasonable  cause  to  believe  that  be  was 
insolvent;  (8)  tbat  the  master  erred  in 
finding  that  tbe  mortgage  ot  20th  of  July 
was  a  mere  renewal  of  tbe  previous  mort- 
gages; (4)  tbat  the  master  erred  in  hold- 
ing tbat,even  it  the  mortgage  to  the  bank 
be  set  aside,  this  would  not  give  Falr- 
iMinka  &  Co.  a  lien  on  the  goods  embraced 
in  tbe  mortgage,  by  vlrtoe  ot  their  levy 
thereon.    Judgment  was  accordingly  ren- 
dered, in  pursuance  ot  these  views,  and 
from  that  Judgment  both  the  plaintiff  and 
tbe  Central  Bank  appeal,  raising  the  sev- 
eral questions  which  will  now  be  consid- 
ered, and  first  tbe  appeal  of  tbe  bank. 

It  tbe  terms  "Insolvent"  and  "insolv- 
ency, "  as  used  in  onr  assignment  law,  can 
be  properly  Interpreted  as  signifying  "a 
condition  ot  present  Inability  to  meet  one's 
lost  obligations  as  tbey  become  due,"  or, 
to  express  It  In  other  words, 'a  present 
Inability  to  pay  debts  as  tbey  mature  In 
tbe  ordinary  course  ot  business,"  then  It 
seems  to  me  clear  tbat  the  conclnslon 
adopted  by  the  circuit  conrt  must  be  at- 
flnned,  unless  It  appears  that  the  transac- 
tions between  the  bank  and  Bobbins,  with- 
in tbe  90  days  preceding  tbe  execution  ot 
tbe  deetl  ot  assignment,  should  properly  be 
regarded  as  mere  renewals  or  exchanges 
ot  securities  acquired  by  tbe  bank  prior  to 
tbe  commencement  of  tbe  currency  of  the 
90  days.  I  propose  then  to  inquire  first 
wbetber  that  is  tbe  proper  construction 
of  tbe  terms  "insolvent"  and  "insolvency" 
as  Tuaed  in  our  assignment  law.  So  far  as 
I  am  informed,  we  have  no  case  In  this 
state  whieta  authoritatively  adjudicates 
tbls  question,  and  nonesuch  has  been  cited. 
On  tiM  comtraty,  vdlance  Is  placed  mainly, 


If  not  entirely,  upon  the  fact  tbat  tbe  so- 
preme  court  ot  the  Uni  ted  States  has  placed 
such  an  Interpretation  upon  those  terms 
as  used  In  the  United  States  bankruptlaw; 
and,  under  the  rule  that,  when  one  sover- 
eignty adopts  an  enactment  ot  another, 
the  interpretations  of  its  law  by  tbe  latter 
is  usually  accepted  by  the  former,  it  is  con- 
tended tbat  tbe  same  interpretation  should 
be  given  to  those  terms  as  used  in  our  as- 
signment law.  While  I  do  not  propose  to 
controvert  tbe  correctness  of  this  general 
rule,  or  to  indicate  any  of  the  qualifica- 
tions to  which  it  is  subject,  I  do  not  think 
it  is  applicable  to  the  present  case,  for  the 
simple  reason  that  our  assignment  law 
cannot  be  regarded  as.  In  any  sense,  a 
bankrupt  or  an  insolvent  law.  Burrlll, 
Assignm.  (4th  Ed.)  §  47,  p.  67;  Mayer  v. 
Hellman.  01  U.  S.  496:  Beck  v.  Parker.  65 
Pa.  SI .  263.  Hence,  It  seems  to  me  that 
the  rule  does  not  require  us  to  adopt  the 
construction  which  the  courts  of  one  sov- 
ereignty have  placed  upon  the  terms  of  an 
act  adopted  for  one  purpose, inconstrulng 
our  act  adopted  fur  a  different  purpose, 
even  tbougb  some  ot  the  terms  used  In 
both  acts  may  be  practically  the  same. 
On  the  contrary,  as  I  understand  It,  one  of 
the  primary  rules  In  the  construction  ot  a 
statute  is  that  the  words  used  therein 
should  be  taken  in  their  ordinary  and  pop- 
niarsignlflcatlon.  unless  tbere  is  something 
in  the  statute  requiring  a  different  inter, 
pretation.  Cooley,  Const.  Llm.  58,  59; 
Potter,  Dwar.  St.  127-146.  This  is  really 
nothing  more  than  a  rule  ot  common  sense, 
for  It  must  be  supposed  that  the  legisla- 
ture In  enacting  a  statute  intended  that 
tbe  words  used  therein  should  be  under- 
stood  in  the  sense  in  which  they  are  or- 
dinarily and  popularly  understood  by  the 
people  for  whose  guidance  and  govern- 
ment tbe  law  was  enacted,  unless  there  is 
something  in  thestutnte  showingthat  tbe 
words  In  question  were  used  insomeotber 
sense.  Now,  it  cannot  be  denied  that  the 
usual  and  popular  signification  of  tbe 
terms  "insolvent"  tmd  " Insolvency  "  is  not 
that  which  it  is  here  proposed  to  attrib- 
ute to  them,  but,  on  the  contrary,  those 
terms  are  generally  used  to  denote  "an  in- 
Bu£9clency  of  the  entire  property  and  as- 
sets of  an  individual  to  pay  his  debts;" 
and  this  Is  admitted  by  Fibld,  J.,  in  Toot 
V.  Martin,  18  Wall,  at  page  47.  to  be  the 
"general  and  popular  meaning"  ot  those 
terms.  It  seems  to  me.  therefore,  that  tbis 
is  the  proper  interpretation  to  be  g^iven 
those  terms  in  our  assignment  law,  as  I 
am  unable  to  find  anything  in  that  stat- 
ute indicating  an  intention  that  a  more 
ria^d  and  narrow  interpretation  should  be 
given  to  them.  Especially  should  this  be 
so  when,  so  tar  as  I  am  informed,  there  is 
no  instance  where  tbe  courts  ot  this  state 
have  shown  any  disposition  to  give  to  the 
terms  "insolvent"  and  " insolvency "  any 
such  narrow  and  rlg^d  interpretation  as 
that  adopted  by  the  suprume  court  of  the 
United  States  in  construing  their  bank- 
rupt law.  On  the  contrary,  as  tar  as  I  am 
informed,  our  courts,  whenever  called  up- 
on to  consider  the  question  ot  Insolvency 
In  any  form,  have  invariably  treated  it  as 
that  condition  in  which  a  debtor  is  found 
when  bis  property  is  insutficient  to  yield  a 
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tand  sufflclent  to  pay  hia  debts  tbroagb 
the  agency  ol  tbe  process  ol  law.  It  seems 
to  me,  therefore,  that  tbe  fundamental 
error  on  this  branch  of  the  case  is  In  im- 
parting to  tbe  terms  "insolTent"  and  "in- 
solvency "  a  more  narrow  and  rigid  inters 
pretation  than  they  shoaid  bear. 

It  Is  true  that  tbe  circalt  judse,  while 
not  expressly  overrnling  tbe  master's  con- 
clusion of  law.  as  to  the  proper  significa- 
tion of  those  terms,  does  express  his  prefer- 
ence for  the  BliniiBcation  which  1  have 
adopted,  but  holds  that  in  any  sense  of 
those  terms  Bobbins  was  insolvent,  and 
that  tbe  bank  bad  reasonable  cause  to 
believe  him  to  be  so  at  the  time  the  trans- 
actions here  songht  to  be  avoided  were 
entered  into.  WTtboat  stopping  to  in- 
qnire  when  Robbtns  became  insolvent,  in 
theproper  sense  ol  that  term, — amatteras 
to  which  the  testimony  seems  to  be  very 
indefinite, — and  assumlnR,  tor  the  purpose 
of  this  inquiry,  that  Bobbins  was  insolv- 
ent at  that  time,  tbe  important  question 
still  remains  whether  the  bank  had  then 
reasonable  cause  to  believe  him  to  be  so. 
The  circuit  Judge  seems  to  base  his  conclu- 
sion as  to  this  question  upon  two  points: 

(1)  The  fact  that  Col.  moan,  being  the 
solicitor  of  tbe  bank  and  one  of  its  direct- 
ors, and  knowing  that  a  number  of  suits 
had  been  broaglit  against  B<jbbinB,  his 
knowledge  must  be  imputed  to  tbe  bank. 

(2)  ThatdraftsdrawnouRobbinsthrongh 
the  bank  had  been  returned  unpaid  prior 
to  the  4th  of  June,  and  tbe  bank  must  be 
held  to  knowledge  of  those  facts,  as  they 
were  entered  on  the  books  of  the  bank, 
and  reported  to  the  cashier  by  the  collec- 
tion clerk.  Berg.  As  to  the  first  of  these 
points,  it  seems  to  me  that  the  circuit 
fudge  overlooked  the  qualifications  to  tbe 
admitted  general  rule  that  notice  to  the 
agent  is  notice  to  the  principal.  Sloan, 
though  he  was  at  tbe  time  the  solicitor  of 
the  bank  and  one  of  its  directors,  did  not 
acquire  knowledge  of  thefaet  that  suits 
were  commenced  against  Bobbins  while 
acting  in  either  ol  those  capacities.  On 
the  contrary,  he  acquired  it  as  the  attor- 
ney of  Bobbins,  and  therefore,  so  far  from 
b«ng  under  any  obligation  to  communi- 
cate such  knowledge  to  the  bank.  It  would 
have  been  a  violation  of  the  professional 
confidence  reposed  in  him  by  Bobbins  for 
bim  to  have  done  so.  Tbe  manifest  pur- 
pose of  Bobbins  was  "to  stave  off"  action 
by  bis  creditors,  and  to  conceal,  as  far  as 
practicable,  the  fact  that  he  was  being 
sued ;  and  hence  It  would  have  been  a  clear 
breach  of  confidence  on  Sloan's  part  to 
have  communicated  to  the  bank  knowl- 
edge that  be  bad  acquired  as  tbe  attorney 
of  Bobbins,  and  It  cannot,  for  a  moment, 
be  assumed  that  he  had  done  so.  As  is 
well  said  by  Bradley,  J.,  In  the  Case  of 
I»8tllled  Spirits,  11  Wall.,  at  page  867: 
"The  general  rule  that  a  principal  Is  bound 
by  tbe  knowledgu  of  his  agent  Is  based  up- 
on the  principle  of  law  that  it  Is  the 
agent's  duty  to  communicate  to  his  prin- 
cipal the  knowledge  which  he  has  respect- 
ing tbe  subject-matter  of  negotiation,  and 
the  presumption  that  he  will  perform  that 
duty.  When  it  is  not  the  agent's  duty  to 
communicate  such  knowledge,  when  it 
would  be  unawfnl  for  bIm  to  do  so,  as,  for 


example,  when  it  has  been  acquired  confi- 
dentially as  attomeyfor  a  former  client  in 
a  prior  transaction,  the  reason  of  the  rule 
ceases,  and  In  such  a  case  an  agent  would 
not  be  «xpected  to  do  that  which  would 
involve  the  betrayal  of  profrasional  confi- 
dence; and  bis  principal  ought  not  to  be 
bound  by  his  agent's  secret  and  confi- 
dential information. "  See,  also.  Wicker- 
sham  V.  Zinc  Co..  18  Kan.  481 ;  Bank  v. 
Christopher,  40  N.  J.  Law,  4S6 :  Bank  v. 
Chase,  72  Me.  226,  SO  Amer.  Bep.  819,  especia  I- 
ly  the  note  to  the  last-named  case,  where 
there  is  an  elaborate  review  of  tbe  author- 
ities, both  English  and  American.  See, 
also,  2  Pom.  £q.  Jnr.  {§  666-676,  and  tbe 
cases  there  cited.  TheseauthoritieHsbow, 
beyond  all  dispute,  that  the  conceded  gen- 
eral rule  that  notice  to  the  agent  Is  notice 
to  tbe  principal  Is  subject  to  qualification, 
and  that,  though  an  attorney  or  director 
of  a  corporation  may  be  Its  agent,  yet 
knowledge  which  such  an  oflBcer  has  ac- 
quired while  acting  tor  himself,  or  for  a 
third  person,  and  not  for  tbe  corporation, 
cannot  be  imputed  to  his  principal;  and 
more  especially  is  this  so  where  such 
knowledge  cannot  be  communicated  to 
tbe  principal  without  a  breach  of  confi- 
dence on  the  part  of  the  agent.  I  think  It 
is  clear,  therefore,  that  any  knowledge 
which  Sloan  acquired  when  acting  as  at- 
torney for  Bobbins  cannot  be  Imputed  to 
the  bank. 

As  to  the  second  point  upon  which  the 
circuit  Judge  seems  to  rely  to  sustain  his 
conclusion  that  the  bank  had  reasonable 
canse  to  believe  Bobbins  was  insolvent 
prior  to  the  4th  of  June,  to-wit,  the  fact 
that  many  drafts  draws  on  him  through 
the  bank  were  sent  back  unpaid,  it  does 
not  seem  to  me  that  there  is  any  sullicient 
evidence  to  sustain  It.  The  testimony  up- 
on this  subject  comes,  mainly,  from  the 
collection  clerk.  Berg,  and  his  testimony 
is  very  indefinite  as  well  as  to  tbe  amounts 
of  the  drafts,  their  number,  and  when  tbey 
were  sent  back,  and  when  we  find  that  the 
cashier  had  ottered  to  prepare  a  list  show- 
ing these  tacts,  and  that  no  such  list  ap- 
pears to  have  been  called  for,  and  wlien 
we  remember  that  It  was  Incumbent  upon 
the  plaintiff  to  prove  such  facts  as  would 
warrant  tbe  inference  that  the  bank  had 
reasonable  cause  to  believe  Bobbins  to  be 
insolvent,  it  does  seem  that  there  is  a  fail- 
ure of  testimony  as  to  this  point.  I  can 
very  well  understand  how  the  sending 
back  of  a  single  draft  might  be  sufflclent 
to  warrant  such  an  inference,  if  the  Inter- 
pretation placed  upon  the  words  "  Insolv- 
ent" and  "insolvency*'  by  the  supreme 
court  of  tbe  United  States,  in  constraing 
their  bankrupt  law,  should  bo  adopted  as 
a  proper  Interpretation  of  those  words  as 
used  in  our  assignment  law.  But  It  la 
pomewbatdlfllcult  to  perceive  how  tbe  fact 
thntthe  drafts  were  returned  unpaid,  or 
even  that  some  of  the  creditors  of  Bobbins 
had  brought  suits  against  him,  would  re- 
quire or  even  warrant  tbe  Inference  of  **  in- 
solvency" in  what  I  regard  the  proper 
sense  of  that  term.  It  seems  to  me  that 
it  was  Incumbent  on  tbe  plaintiff  to  prove 
something  more  than  this  before  be  could 
fix  upon  the  bank  knowledge  or  evea  rea- 
sonable cause  to  believe  that  Bobbins  was 
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inaolTent;  eapedany  in  view  of  the  tmdls- 
poted  and  undlspntable  testimony  of  the 
pmident,  cashier,  and  several  of  the  di- 
rectum that  they  had  no  snch  knowlerigp, 
and  entertained  no  such  belief,  in  addition 
to  the  testimony  of  several  prominent 
business  men  in  the  city  to  the  same  effect. 
I  do  nut  think,  therefore, that  there  is  any 
testimony  at  all  saflScient  to  warrant  the 
Inference  that  the  bank  either  knew  or  had 
rpasiinable  cause  to  believe  that  Bobbins 
was  "  insolvent, "  in  the  proper  sense  of 
that  term,  when  the  last  mortgrngewas 
taken. 

Bnt  even  If  I  am  in  error  in  this  It  seems 
to  me  that  that  mortgage  may  be  sua- 
talned  npon  the  ground  taken  by  the  mas- 
ter,— that  it  was  a  mere  renewaiof  farmer 
securities.  It  appeara  that,  from  the  com- 
mencement  of  the  dealings  between  the 
bank  and  Robblna,  the  former  held  secn- 
rities  for  sn^h  Indebtedness  as  the  tatter 
might  Incnr,— first,  in  the  Khapeof  the  bills 
of  lading  which  were  surrendered  when 
the  security  was  converted  into  the  form 
of  a  mortgage,  with  a  pledge  on  the  part 
of  Bobbins  to  transfer  to  the  bank  certain 
clioses  to  action,— then  the  first  mortgage 
was  renewed  by  the  mortgage  of  the  80th 
of  April,  which  was  in  turn  renewed  by 
that  of  the  20th  of  July,  which  Is  here 
brought  in  question.  So  that,  in  fact,  the 
preference  given  to  the  bank  was  as  far 
bark  an  March,  1886,  when  It  Is  conceded 
that  it  Is  lawful,  and  I  confess  I  do  not  see 
bow  the  subsequent  transnctions  can  be 
regarded  as  anythingmore  than  a  renewal 
or  exchange  of  securities  which,  when  orig- 
inally taken,  must  be  regarded  as  lawfnl; 
and  it  is  especially  difficult  to  see  how 
Boch  subsequent  transactions  can  be  re- 
garded as  preferences  given  in  fraud  of  the 
provisions  of  section  2015  of  the  General 
Statutes,  when  their  manifest  purpose 
wan  not  to  give  them  any  preference,  but 
simply  to  change  the  form  of  those  previ- 
ously given.  Such  renewals  or  exchange 
of  secnrlties,  even  when  made  within  the 
time  limited,  have  been  sanctioned  even 
un^er  the  stringent  constractiun  placed 
upon  the  bankrupt  law  by  the  supreme 
court  of  the  Dnlted  States.  Bumhlsel  v. 
Firman,  32  Wall.  17U;  Clark  v.  Iselln,  21 
Wall.  SSO.  It  is  contended,  however,  that 
the  mortgage  of  20th  of  July  cannot  be  re- 
garded as  a  mere  renewal  of  that  of  the 
30th  of  April,  because  It  covered  property 
other  than  that  embraced  in  the  previous 
mortgage,  the  point  being,  as  I  anaerstand 
It,  that  while  the  mortgage  of  the  80th  of 
July  covered  all  of  the  goods  in  the  store 
at  that  date,  which  included  any  addi- 
tions to  the  stock  made  after  the  matur- 
ity of  the  mortgage  of  SOth  of  April,  such 
additions  would  not  be  covered  by  the 
April  mortgage.  I  do  not  see  the  founda- 
tion for  this  position.  It  Is  settled  in  this 
state,  at  least,  that  a  mortgage  of  after- 
aeqolred  property  Is  good  and  valid,  un- 
leas  rendmd  invalid  by  some  other  cause, 
and  that  the  Hen  of  the  mortgage  attaches 
so  soon  as  the  property  Is  acquired  by  the 
mortgagor,  (Parkerv.  Jacobs,  14  S.C.112;) 
and,  BO  far  as  the  present  inquiry  Is  con- 
cerned, I  do  not  see  that  it  makes  any  dif- 
ference whether  such  lien  is  a  legal  or  an 
aqnltablc  lien,  for  in  either  aspect  It  may 


be  enforced  by  the  mortgagee.  So  that  if 
the  bank,  instead  of  taking  a  new  mort* 
gage  on  the  20th  of  Jnly,  had  on  that  day 
put  the  April  mortgage  on  record,  I  do 
not  see  why  a  Hen  would  not  then  have 
been  acquired  npon  the  same  property  as 
that  embraced  In  the  July  mortgage,  the 
terms  of  the  two  mortgages  being  the 
same.  Trust  Co.  v.  McPherson,  28  S.  C. 
481,  2  S.  E.  Rep.  267.  As  to  the  paymentfi 
and  assignments  of  the  bills,  notes,  and 
accounts  to  the  bank.  It  seems  to  me  that 
if  the  mortgage  of  20th  of  July  be  sos- 
talned,  they  should  be  also,  no  matter  at 
what  time  made,  tor,  being  the  proceeds 
of  the  sales  of  the  mortgaged  property, 
(the  stock  of  goods,)  they  could  in  no 
proper  bense  be  regarded  as  payments  or 
assignments  made  In  frand  of  the  assign- 
ment  act. 

Next  as  to  the  plalntlfTs  appeal.  Al- 
though, under  the  view  which  I  takeofthe 
case,  this  cannot  be  regarded  as  a  practical 
question,  inasmuch  as  if  the  mortgage  of 
^th  of  July  be  sustained  there  can  be  no 
donbt  that  It  has  priority  over  the  Judg- 
ment of  Fairbanks  &  Co.,  yet  It  uiay  be 
proper  toconslder  the  question  in  another 
aspect  of  the  case.  I  agree  in  the  view 
taken  by  the  circuit  Judge  as  to  this  mat- 
ter. If  the  mortgage  Is  void,  then  it  must 
be  regarded  as  a  mere  nullity,  without 
ever  having  had  any  vitality  or  lien ;  and. 
If  BO,  then  I  see  no  reason  why  the  lien  ac- 
quired by  the  levy  of  the  Fairbanks  exe^ 
cutlon,  prior  to  the  execution  of  the  deed 
of  assignment,  should  not  be  allowed  its 
priority.  The  aaaignment  law  does  not 
declare  the  mortgage  voidable  at  the  in- 
stance of  the  assignee,  or  that  it  shall  be 
regarded  as  void  as  against  the  assignee, 
but  It  declares  that  a  mortgage  given  un- 
der the  clrcurastancea  mentioned  "shall  be 
void, "  and,  if  so,  then,  as  the  circuit  Judge 
very  properly  says,  the  case  must  be  con- 
sidered as  it  no  mortgage  had  ever  been 
given.  The  coses  of  Beed  v.  McIntyre,»8U. 
a.  607,  and  Boese  v.  King,  108  U.  S.  879,  2 
Sup.  Ct.  Rep.  766,  cited  to  sustain  the  view 
contended  for  by  plaintiff,  are  notin  point. 
In  the  former,  the  Judgment  was  not  re- 
covered until  after  the  deed  of  asslgument 
was  executed,  and  as  that  deed  never  wa» 
declared  void,  as  made  with  Intent  to  hin- 
der and  delay  creditors,  the  fact  being  ad- 
mitted that  there  was  no  such  Intent,  but 
was  simply  superseded,  by  consent,  by 
the  proceedings  In  bankruptcy,  it  followed 
necessarily  that  the  Judgment  never  could 
have  acquired  any  Hen  upon  the  property 
In  question,  as  It  had  passed  out  of  the 
debtor  by  a  valid  deed  before  tlie  Judgment 
was  recovered.  In  the  other  case,  the 
debtor  on  the  25th  of  March,  187d,  made  an 
assignment  under  the  statute  of  New  Jer- 
sey, which,  unlike  our  statute,  contained 
a  provision  barring  the  claims  of  all  cred- 
itors who  shall  come  in  under  the  assign- 
ment and  claim  a  dividend  oat  of  the  as- 
signed assets,  without  reference  to  the  fact 
of  whether  they  executed  releases  or  not, 
thus  imparting  to  that  statute  the  dis- 
tinctive feature  of  a  bankrupt  or  insolvent 
law;  and  the  Judgment  therein  question 
was  not  recovered  until  8d  of  February, 
1879,  more  than  two  years  after  the  as- 
signment was  executed,  and  &tter  the  ex.' 
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plratton  of  tbe  time  wltbln  wbicb  tbe  aa> 
flignment  could  be  attarbed  under  tbe  pro- 
vialons  of  tbe  bankrupt  act.  It  1b  clear, 
tberelore,  tbatln  tbatcase  the  assignment, 
which  nerer  bad  been  setaslde.and  which, 
4tndertbe  facta  tonnd  in  that  case,— to- 
wit,  that  it  was  not  made  with  Intent  to 
binder,  delay,  or  defraud  creditors.— never 
could  have  been  set  aside,  except  possibly 
by  a  proceeding  In  bankruptcy,  it  iu8ti< 
tnted  in  due  time,  and  which  was  prior  in 
4]ate  to  tbe  Judgment,  was  entitled  to  pri- 
ority. Tbe  real  point  of  controversy  in 
that  case  was  whether  tbeassignmentcon- 
lessedly  made  under  the  provisions  of  a  stat- 
ute containing  a  feature  which  imparted 
to  it  the  character  of  an  Insolvent  or  bank- 
rupt law,  was  not  absolutely  volAubialtio 
because  made  under  a  statute  of  the  state 
wbicb  had  been  superseded  and  suspended 
by  tbe  passage  of  tbe  United  States  bank- 
rupt law;  and  so  the  minority  of  tbeconrt, 
«onsistingof  four,  held,  while  tbe  majority 
beld  that  the  whole  act  was  not  super- 
seded, but  only  that  feature  of  it  impart- 
ing to  it  tbe  character  of  an  insolvent  law. 
The  other  case  of  Smith  t.  Bralnerd,  86  N. 
W.  Rep.  271,  cited  to  sustain  plaintiff's  ap- 
peal,!  have  not  bad  access  to;  but  it  is 
sufficient  to  say  that  It  is  not  authority 
binding  on  this  court.  Tbe  Judgment  of 
this  court  is  that  tbe  Judgment  of  tbe  cir- 
cuit court,  in  BO  far  as  it  conflicts  with  tbe 
views  herein  announced,  be  reversed,  and 
that  In  all  other  respects  It  be  affirmed, 
except  that  the  costs  of  the  two  actions 
last  above  stated  should  be  paid  out  of  the 
assets  of  the  assigned  estate  in  tbe  bands 
of  the  plaintiff. 

Wallace  and  Witherbpoon,  JJ.,  con- 
«ar. 

Patterson  v.  State. 

{Supreme  Cowtof  Oeorgla.    Oct  17,  1890.) 

AasAUi.T'wiTB  Ihtxnt  to  Kiu.— Imsahitt— Evi- 

DENCB. 

1.  The  witneas  not  being  an  expert,  his  opin- 
ion that  from  the  manner  of  the  aocused,  and 
from  all  the  circumstances  sorrounding  the  trans- 
action, the  accused  acted  under  an  insane  delu- 
sion, and  was  impelled  by  an  irresistible  im- 
pulse, was  not  competent  evidence. 

2.  In  deciding  a  legal  question  touching  the 
admissibility  of  evidence,  the  court  may  assign 
reasons  for  the  decision  in  the  hearing  ot  the 
lory,  or  forbear  to  do  so  at  discretion. 

3.  The  indictment  being  for  an  assault  with 
Intent  to  murder,  and  there  t>eing  nothing  in  the 
evidence  to  reduce  the  act  to  the  minor  offense 
of  stabbing,  ntnr  to  suggest  the  question  of  man- 
slaughter if  death  had  ensued,  it  was  not  incum- 
bent upon  the  court  to  submit  the  law  of  stab- 
bing or  of  manslaughter  to  the  jury. 

4.  The  other  special  grounds  in  the  motion 
are  not  cause  for  a  third  trial,  the  sucond  verdict 
being  a  necessary  outcome  of  the  evidenoe  under 
tbe  law  of  the  case. 

(SyllabtM  by  the  Court.) 

Error  from  superior  court,  Fulton  coun- 
ty; R.  H.  Clabkb.  Judge. 

B.  J.  Jordan,  for  plaintiff  in  error.  C. 
D.  HtU,  Sol.  Oen.,  for  the  State. 

Blgcklrt,  C.  J.  1.  Tbe  witness  Dodg- 
en,  who  is  not  shown  to  have  been  an  ex- 
pert, was  asked  by  counsel  for  the  accused 
this  question:  "From  the  manner  of  the 


man,  and  from  ail  tbe  circumstances  sur. 
rounding  that  transaction,  don't  yon  be- 
lieve that  Mr.  Patterson,  at  tbe  time,  at 
that  particular  Juncture,  was  acting  un- 
der an  insane  delusion;  and  don't  yon 
think  that  he  was  Impelled  to  do  what  he 
did  by  some  IrreslBtible  impulse?"  Tbe 
court  ruled  tbe  question  Inadmissible,  and, 
in  assigning  the  reasons  for  bis  ruling, 
declared  his  opinion  to  be  adverse  to  rec- 
ognising emotional  or  moral  insanity  as 
a  defense  to  a  charge  of  crime.  Whether 
the  reasons  given  by  tbe  court  were  good 
or  not,  we  think  the  witness  under  exam- 
ination should  not  have  been  allowed  to 
express  an  opinion  In  answer  to  the  ques- 
tion propounded.  The  question  railed 
upon  blm  to  perform  tbe  functions  of  a 
Juror  rather  tbtui  of  a  witness.  He  was 
requested  to  say  whether,  in  bis  opinion, 
"from  the  manner  of  the  man,  and  from 
all  the  circumstances  surrounding  tbe 
transaction,"  tbe  accused  was  acting  un- 
der an  insane  delusion,  and  impelled  by 
some  irresistible  impulse.  He  was  not 
even  confined,  as  a  basis  for  his  opinion, 
to  facts  in  evidence,  but  was  asked  to 
speak  from  all  the  Circumstances  surround- 
ing the  transaction,  whether  they  were  all 
in  evidence  or  not.  Moreover,  tbere  was 
no  evidence  whatever  tending  to  establish 
an  insane  delusion,  or  any  other  delusion, 
and  none  from  wbicb  an  IrreslBtibie  im- 
pulse could  rightly  be  inferred  In  a  man  of 
sane  mind. 

2.  It  may  be  true  that  tbe  court  entered 
into  more  elaboration  in  rendering  a  de- 
cision upon  the  inadmissibility  of  the  ev- 
idence than  was  necessary,  but  that  was 
a  matter  for  tbe  determination  of  tbe 
Judge  himself.  What  be  said  was  perti- 
nent, and,  even  if  it  had  not  been,  it  was 
a  statement  of  tbe  reasons  on  which  tbe 
decision  rested  in  the  Judge's  mind,  and  bis 
decision  being  correct,  bis  reasons  for  it 
could  not  render  it  erroneous.  Tbe  Judge 
may  give  bis  reasons  tor  deciding  any 
l^al  question  thus  and  bo;  and  that  the 
Jury  bear  tbem,  or  rather  overhear  tbem, 
win  certainly  not  vitiate  the  trial. 

8.  Under  the  evidence,  tbere  were  'no 
facts  which  fairly  raised  the  question  of 
manslaughter,  or  of  the  minor  offense  of 
stabbing.  If  the  accused  was  guilty  of 
anything,  his  offense  was  assault  with 
intent  to  murder.  The  charge  of  tbe  court 
was  correct  in  every  part  of  it  bearing  on 
that  offense.  This  being  so,  and  tbe  evi- 
dence being  overwhelming  in  favor  kA  the 
verdict,  to  grant  a  new  trial  because  tbe 
court  did  not  submit  the  law  ot  man- 
slangbterand  ot  stabbingwould  bewholly 
nn  warranted. 

4.  None  ot  the  other  special  gruands 
taken  in  the  motion  for  a  new  trial  are 
sufficient  to  work  a  reversal  of  the  Jndf?- 
ment,  modified,  as  some  of  tbem  are,  by 
the  explanatory  notes  of  tbe  Judge.  We 
discover  nothing  to  Indicate  that  tbe  ac- 
cused has  not  had  a  fair  and  legal  trial; 
and,  this  being  tbe  second  verdict  of 
guilty,  we  are  free  from  all  manner  oC 
doubt  as  to  bis  being  a  proper  subject  tor 
punishment.  The  verdict  being  indubita- 
bly correct,  and  a  necessary  outcome  of 
the  evidence  under  tbe  law  of  tbe  case.  It 
would  be  only  a  very  grave  error  ot  tlia 
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«ODrt  that  woatd  entitle  the  accnaed  to  a 
third  trial.    For  the  case  on  a  former  writ 
of  error,  see  84  Ga.  — ,  11  8.  E.  Bep.  620. 
Jadgment  affirmed. 


SlLVKT  T.  McGooii. 

(Supreme  Court  of  Georcrio.    Oct  8, 1800.) 

VEnM»  AKD  Vaxi>»— Dbscbiftioh  of  Xiand  Bout. 
— ItencuxoT  iH  Amouxt— Imtskbbt. 

1.  Where  a  conrOTanoe,  or  a  bond  to  convey, 
designates  a  pnbllc  hli^way  as  one  of  the  bouna- 
•riea  of  the  tract,  the  instrument  will  generally 
be  oonstroed  aa  oomprehendinK  the  highway  It- 
mU  to  tbe  ceoter  or  middle  thread. 

3.  No  frsod  being  obaiged  upon  thevendor  In 
pointing  oat  the  limits  or  desonbing  the  prem- 
ises, nor  any  reason  shown  Why  the  vendee  could 
not,  or  did  not,  see  for  himself  where  the  public 
road  was,  or  how  it  was  related  to  the  land  for 
which  he  bargained,  the  same  being  inclosed  by 
a  fence  and  bounded  on  every  side  by  a  road  or 
ali^  outside  of  the  fence,  there  was  no  cause  for 
redoclnc  the  {vice  on  account  of  the  location  of 
the  road  unless  there  was  mutual  mistake. 

8.  The  plea  alleging  mutual  mistake,  upon 
which  the  case  was  tried,  was  wide  enough  to 
admit  all  the  evidence  necessary  to  show  the 
differenoe.  If  any,  between  the  tract  bargained  for 
and  the  one  eotslned,  and  Vieir  diSerenoe  In 
value,  if  any;  bat  the  evidence  adduced  being 
sUent  ae  to  any  dlfierence  in  value,  the  Jury  had 
BO  basis  on  which  to  allow  any  deduction  what- 
ever tram  the  stipulated  price. 

i.  The  rate  of  interest  specified  In  the  oon- 
tract  being  8  per  cent,  per  annum,  that  rate  ran 
after  maturity,  as  well  as  before. 

Sl  Where  a  deed  giving  a  description  of  the 
premlsea  was  nsed  as  the  basis  of  a  survey,  and 
the  witaeeses  so  testify,  the  deed  is  admisoible 
to  enable  the  Jury  to  understand  and  apply  the 
«nU  evidence. 
(SyUainu  by  the  Court) 

Error  from  anperlor  conrt,  Fnlton  conn- 
tj:  Clarke,  Jadfce. 

T.  P.  Westmoreland,  for  plaintiff  in  er> 
ror.  R.  J.  Jordan,  L.  W.  Tbomns,  and  Jieid 
Jt  Stewart,  for  d^endant  in  error. 

Bt.BCKi.KT,  G.  J.    1.  The   land  sold  by 
McCool  to  Bomar.aa  described  In  the  bond 
tor  titlPB,  waa  "all  that  tract  or  parcel  of 
land    altnated,    lying,  and  being  on  the 
nortb-weet  side  ot  the   Macon  Railroad 
and  Newnan  wagon  road,  runninK  back 
nortb-west  from  a  stake  comer  on  said 
roads   four  hnndred    and   twenty    feet; 
thence  weat  of  sooth  eight  hundred  and 
twentj-flve  teet  to  the  original  south  line; 
thence  east  along  the  land  line  six  hundred 
and    ninety  feet  to  the  Newnan   road; 
thence  north  of  east  along  the  road  three 
hondred  and  fltty-five  teet,  to  the  begin- 
ning comer,  containing  abont  seven  aud 
one-bait  acres  off  ot  land  lot  118,  with  all 
the  rigbta.  members,  and  appnrtenances 
of  said  lot  ot  land  in  any  way  appertain- 
ing and  belonging. "   This  action  Is  found- 
ed apoB  the  notes  given  for  the  purchase 
rnuner-     Tbe  tract  was  surrounded,  at 
tbe  time  ot  the  sale,  and  still  1b.  by  fences, 
and    by  roads  or  alleys  outside  of  the 
feneaa.    Bnt  aomeot  the  eTidence  Indicates 
that,  to  obtain  the  measurement  in  feet 
expreaned  in  the  bond,  the  lines  would  be 
prolonged  beyond  the  fence  on  the  New> 
nan  road  so  as  to  take  in  some  ot  that 
mcul,  aa  now  used,  and  as  it  was  used  at 
tbe  time  of  tbe  sale  and  for  many  years 
previonaly.    Other  evidence  Indicates  that 


the  whole  tract  has  been,  or  ean  be,  meiM' 
nred  off  so  as  not  to  embrace  any  portion 
ot  the  Newnan  road  proper,  although  that 
road,  aa  used  by  the  public,  encroacbee 
upon  it.  Let  it  be  conceded,  however, 
that  the  Newnan  road  occupies  some  of 
tbe  front  of  the  tract.  It  is  certain  that 
the  measurement  in  teet  requisite  to  con- 
form to  tbe  bond  would  notextend  beyond 
the  middle  thread  of  that  road,  except  a 
little  at  or  near  one  comer.  Thla  being 
so,  and  there  being  no  evidence  that  the 
pnbllc  owns,  or  ever  baa  claimed,  mure 
than  an  easement  in  the  land  occupied  by 
thia  public  road,  tbe  terms  of  tbe  bond 
migbt  well  be  construed  to  cover  tbe  fee 
of  tbe  road-bed  up  to  the  center  line,  and 
thua,  that  there  is  no  aubatantlal  yari- 
ance  between  tbe  actnal  tract,  aa  it  has 
been  measured  out,  and  tbe  description  of 
It  contained  in  the  bond.  Where  land  is 
bounded  by  a  highway,  if  the  public  only 
have  a  right  uf  way  over  the  land,  and 
not  a  title  to  the  soil,  and  the  land  is  de- 
scribed as  bounding  on  or  running  along 
the  highway,  or  tbe  like,  the  line  is  the 
center  of  tbe  highway;  and  in  all  cases  ot 
doubt,  the  prenumptlon  Is  in  lavor  ot  the 
boundary  being  In  tbe  center  of  the  road. 
2  Amer.  &  Eng.  Enc.  Law,  507;  8  Washb. 
Real  Prop.  (6th  Ed.) 448  et  seq.  We  rather 
think  that  the  proper  construction  of  the 
bond  for  titles  in  the  present  case  is  that 
it  embraces  within  its  terms  the  fee  over 
one-half  the  breadth  ot  the  Newnan  road 
on  which  it  fronts,  and  there  is  no  evidence 
In  the  record,  either  showing  bow  much 
the  easement  ot  tbepobilclessens  tbe  value 
ot  the  tract.  It  anything,  or  that  the  tract 
wonld  be  more  valuable  If  the  road  were 
elsewhere;  neither  la  there  any  evidence 
tending  tofhow  that  Bomardid  not  know 
that  tbe  road  waa  in  fact  in  tbe  aame  sit- 
uation relatively  to  the  fences  and  the  gen- 
eral body  of  the  lot  as  it  was,  and  as  It 
still  is.  He  saw,  or  could  have  seen,  the 
exact  location  ot  the  property.  II  he  took 
possession  ot  it,  be  must  have  accepted  it 
in  the  state  in  which  It  then  waa,  and 
still  ia.  He  has  not  been  evicted  from  any 
part  ot  it,  nor. have  his  heirs  or  adminis- 
trator, so  far  as  appears,  been  subjected 
to  any  eviction  since  lils  death.  It  seems 
to  U8,  therefore,  that  tblslitiRation  is  real- 
ly about  nothing.  It  is  not  shown  that 
the  public  baa  required  any  building  to  be 
removed,  or  any  tree  to  be  cut  down,  or 
flower  destroyed,  or  that  tbe  public  has 
asserted  any  right  to  do  this,  or  to  have 
it  done.  Indeed,  there  is  no  evidence 
whatever  as  to  the  public  right,  except  the 
location  and  use  ot  the  Newnan  road  out- 
Bide  of  the  land  aa  actually  Inclosed  by 
fence. 

2.  The  pleas  stricken  made  no  charge  ot 
actnal  fraud,  and  showed  no  reason  why 
Bomar  was  not  as  well  aware  ot  the  loca- 
tion ot  tbe  Newnan  road,  and  tlie  situa- 
tion of  the  property  relatively  to  that 
road,  as  McCool,  or  how  he  was,  or  could 
be,  misled  as  to  whether  the  trees  and 
flowers  were  in  the  road  or  out  ot  It.  It 
Is  not  alleged  that  he  was  absent,  or  that 
tor  any  other  reason  be  tailed  or  omitted 
to  Inspect  the  premises.  Nothing  ia  sug- 
gested to  relieve  him  from  the  duty  of  as- 
suring himself  whether  some  ot  the  land 
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be  w&B  bargalnliiflr  tor  lay  tn  the  road  or 
out  of  it.  He  CMold  see  for  blmaelf  Iiow 
far  It  was  from  the  center  ut  the  road,  as 
nsed,  to  tbefence;  and, indeed,  tbe  boand- 
aries  of  the  lot  on  every  side  were  open 
and  visible  to  bis  inspection.  At  least, 
nothing  to  tbe  contrary  Is  set  up  iu  these 
pleas. 

5.  The  plea  of  mutual  mlacnke,  as  left 
standing  by  tbe  court,  afforded  ample 
room  for  admitting  all  evidence  which  any 
plea  could  have  furnished  room  tor,  to 
show  bow  much  less  tbe  tract  obtained 
was  worth  than  the  one  bargained  fur.  If, 
indeed,  there  was  any  difference  between 
the  two.  But  no  evidence  on  this  subject 
was  adduced.  How,  then,  could  the  Jury 
rightfully  make  any  deduction  from  the 
purchase-money  notes  on  account  of  mis- 
take? The  defendant  did  not  ask  for  a  re- 
scission, but  only  for  a  reduction  or  appor- 
tionment of  tbe  price.  Yet,  no  evidence 
whatever  was  brought  In  by  which  to  as- 
certain tbe  amount  which  ought  to  be  de- 
ducted. If,  by  reason  of  mistake,  there 
was  a  false  tract  accepted, in  lieu  of  a  true 
one  purchased,  tbe  difference  between 
tbe  value  of  the  two,  apportioning  such 
value  by  the  purchase  price,  would  be  tbe 
deduction  which  ought  to  be  made.  Smith 
V.  KIrkpatrick.  70  Ga.  410,  7  S.  £.  Rep.  268. 
The  Jury  made  a  small  deduction  from  tbe 
notes,  but  how  they  arrived  at  the 
amount,  we  do  not  know.  As  the  case 
stood  before  them  under  tbe  evidence,  we 
think  their  finding  was,  to  this  extent, 
an  error  against  the  plaintiff  below.  If 
we  could  order  a  new  trial  In  his  favor,  we 
should  be  Inclined  to  do  so;  but  this  Is 
not  in  our  power,  as  he  doesnotcomplaln. 

4.  Tbeallowanceof  interest  at  8percent. 
was  correct,  that  lieing  the  contract  rate 
expressed  In  the  notes. 

6.  There  was  no  error  In  admitting  tbe 
deed  from  Gamage  to  McOool,  that  deed 
having  been  used  by  the  surveyors  In  run- 
ning the  lines,  and  they  referring  to  it  in 
their  testimony  as  a  standard  by  which 
they  were  guided  in  m  aking  the  survey. 
This  testimony,  or  a  part  of  it,  was  in- 
troduced by  the  defendant,  and  the  deed 
was  pertinent  to  enable  the  Jury  fully  to 
understand  that  part  of  the  oral  evidence. 
There  was  no  error  In  refusing  a  new  trial. 

Judgment  affirmed. 


Crawford  v.  Georgia  Pac.  Ht.  Co. 
(Supreme  Court  oj  Oeorgia.    Oct  8,  1890.) 

KlW  TBIAI^-MISTAKB— INSTRUOTIOKS— EZPBBT 
EVIDINOE. 

1.  Before  announoiner  ready  for  trial,  the 
plaintlfl  should  be  prepared  with  evidence  to 
maintain  the  action,  not  merely  to  change  the 
bnrden  of  proof.  Wtaetce  known  witnesses  to 
material  facts  alleged  In  the  declaration  are  ab- 
sent, and  there  has  not  been  time  sinoe  dlsvover- 
ing  them  to  take  their  testimony  by  interrog- 
atories, and  the  plaintiff  voluntarlfy  goes  to  trial 
Instead  of  applying  for  a  continuance,  the  absence 
of  these  witnesses,  though  afterwards  folly  ao- 
oonnted  for,  will  he  no  cause  for  a  new  trial. 

2.  That  a  witness  for  the  losing  party  testified 
at  the  trial  in  a  way  to  be  misunderstood.  Is  no 
cause  for  a  now  trial  if  the  misunderstanding 
could  have  been  prevented  by  due  diligence  in 
consalting  trlth  the  witness,  and  conducting  his 
ezamlnatJon. 


a.  As  to  an  alleged  mistake  by  one  of  the  wit- 
nesses in  behalf  of  the  prevailing  party,  this  case 
is  distinguishable  from  Soofleld,  etc.,  Co.  v.  tjtste, 
61  Qa.  636. 

4.  Where  the  declaration  sets  forth  several 
particulars  in  respect  to  wliicb  it  alleges  negU- 

f;enoe,  the  court  in  chargring  the  jury  may  confine 
ts  instructions  to  those  partionlws  on  which  the 
pliUntift  insists  at  the  trial,  and  upon  which,  ac- 
cording to  the  evidence,  the  merits  of  the  case 
depend,  and  may  treat  the  others  aa  not  involved 
in  the  controversy.  The  oharge  given  was  full  and 
oorreot. 

6.  Bnert  evidenoe  of  blaokamiths  or  other 
woricera  in  metal  is  not  indispensable  in  order  to 
show  that  the  "spring  rail"  of  a  railroad  switch, 
the  breaking  of  which  oansed  the  aooident,  was, 
or  appeared  to  be,  sound,  and  made  of  fit  mate- 
rial. The  Jury  may  regard  otiier  evidenoe  aa 
sufiioient  to  vindicate  the  company's  diligence. 
{SvUainu  by  the  Court.) 

Error  from  city  court  of  Atlanta ;  Vax 
Effs,  Judge. 

Hoke  &  burton  Smith,  tor  plaintiff  in 
error.  Jackson,  Jt  Jackaoa,  for  defendant 
in  error. 

BuccKLKT.  C.  J.  1.  The  main  ground  of 
tbe  motion  for  a  new  trial  relied  upon  in 
the  argument  was  tbe  ground  relating 
to  so-called  newly-discovered  evidence. 
We  see  no  reason  to  doubt  that,  by  the 
use  of  full  diligence,  this  evidence  might 
have  been  obtained  in  time  for  tbe  trial. 
It  related  to  matters  affirmed  to  be  thus 
and  so  in  tbe  plaintiff's  declaration,  and 
the  evidence  to  prove  that  tbe  facts  were 
as  alleged,  and  to  reply  to  the  evidence 
which  might  be  adduced  by  the  defendant 
tending  to  show  tbe  contrary,  should  have 
been  discovered  before  tbe  action  was 
brought.  A  plaintiff  should  not  bring  an 
action,  and  rely  upon  the  chances  tor  dis- 
covering evidence  afterwards  to  support 
It.  Moreover,  ttaese  witnesses  had  been 
discovered  befot«  tbe  trial,  and  it  there 
had  not  been  time  to  take  tbeir  testimony 
by  interrogatories,  and  they  themselves 
were  not  in  attendance  when  thecase  was 
called,  the  plaintiff  should  have  applied 
for  a  continuance,  and  not  gone  to  trial 
taking  the  chances  for  a  recovery  wlthoot 
these  witnesses,  and,  having  lost,  obtain 
a  new  trial  now  because  they  were  not 
present.  This  would  be  to  accept  the  re- 
sults of  a  first  trial  if  they  were  favorable, 
and  reject  them  If  they  were  unfavorable. 
It  Is  said  thattheplalntlffwas  not  bound 
to  anticipate  that  the  prtma.  fitele  cose 
made  by  simply  showing  that  taer  aon 
was  killed  without  his  fault  bytberunning 
of  the  cars,  would  be  met  and  overcome 
by  the  defendant,  and  therefore  that  there 
was  no  need  to  be  prepared  with  more 
than  prima  facie  evidence  before  announc- 
ing ready  for  trial.  This  theory  cannot 
be  correct.  Otherwise  a  new  trial  would 
have  to  be  granted  whenever  the  plaintiff 
has  gone  far  enough  to  change  the  bnrden 
of  proof,  should  he  lose  his  case,  and  tben 
show  on  a  motion  for  a  new  trial  that  he 
could  answer  the  defendant's  evidence  if 
allowed  anotberopportunity.  A  plaintiff, 
to  be  really  ready  for  trial,  must  be  pre- 
pared not  only  to  cast  tbe  onos,  bat  to 
keep  up  the  preponderance  of  the  evidence, 
nntil  tbe  case  is  finally  submitted  to  the 
Jury.  The  declaration  is  not  only  to  be 
proved,  but  its  troth  is  to  be  maintained 
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until  the  Jury  can  set  their  seal  apon  it  by 
a  verdict. 

2.  It  is  said  that  one  of  the  plaintiff's 
witneBsea  was  miaunderstood,  and  that 
his  evidence  waa  nut  put  before  the  Jury 
BO  as  to  convey  the  sense  and  meaning 
which  be  intended.  Proper  diligence  In 
the  preparation  of  the  cause  and  in  con- 
sulting with  this  witness  would  doubt- 
less have  prepared  counsel  to  understand 
what  the  witness  would  testify,  and  to 
conduct  the  examination  in  a  way  to 
have  tbejury  also  nnderstand  it  correctly. 
If  there  bad  not  been  suf&cient  opportuni- 
ty to  consult  with  the  witness  before  bis 
examination,  time,  on  a  proper  showing 
to  the  court,  could  have  been  allowed  for 
that  purpose,  even  pending  the  trial. 

3.  The  defendant's  witness  Strickland 
does  not  depose  in  bis  affidavit,  now  pro- 
duced by  the  plaintiff,  that  he  made  a  mis- 
talce  iu  bis  testimony.  He  puts  the  matter 
conditionally,  and  there  is  no  such  evidence 
that  the  condition  existed,  as  there  was  in 
Scotield.  etc.,  Co.  v.  .State,  54  Ga.  635,  that 
the  witness  had  made  a  material  mistake. 
In  this  instance,  if  there  was  a  mistake  as 
to  the  speed  of  the  train  or  the  point  at 
which  the  grade  of  the  track  changed,  the 
use  of  proper  diligence  to  prepare  for  trial 
would  have  secured  the  evidence  to  correct 
or  contradict  the  witness  before  the  trial 
began.  Here,  the  scene  of  the  occurrence 
was  definite,  and  the  plaintiff  knew  just 
where  to  inquire  for  witnesses,  and  where 
all  the  material  facts  Involved  in  the  trans- 
action concentrated.  The  local  knowledge 
needed  was  attainable  by  a  timely  exami- 
nation of  the  scene  of  the  accident. 

4.  The  charge  of  the  court,  read  in  the 
light  of  the  evidence,  was  full  and  correct. 
It  covered  all  the  material  questions  In  the 
case,  even  the  request  to  charge  which 
was  declined.  In  so  far  as  that  request  was 
lecal  and  appropriate.  It  states  that  the 
three  points  of  negligence  enumerated 
were  all  that  were  Insisted  upon,  and  tills 
we  are  to  consider  as  true,  as  the  judge 
nowhere  certifies  to  the  contrary.  It  is 
not  Incumbent  on  the  court  to  charge  up- 
on all  the  negligence  alleged  In  the  declara- 
tion, bat  only  so  much  of  it  as  the  evi- 
dence applies  to  and  as  the  plaintiff  insists 
upon  at  the  trial.  There  was  absolutely 
no  testimony  to  uphold  the  allegation 
that  a  "  Y"  is  Improper  or  less  safe  than  a 
sideiiig.  All  the  evidence  upon  the  sub- 
ject was  directly  to  the  contrary. 

5.  The  suggestion  that  expert  evidence 
from  blacksmiths  or  workers  in  metal  is 
necessary  to  clear  the  road  of  negligence, 
the  accident  having  been  caused  by  the 
breaking  of  a  spring  rail,  assumes  that,  as 
matter  of  law,  the  jury  had  no  right  to  be 
satisfied  with  any  other  evidence.  We 
think  thereto  no  such  law  as  this.  Wheth- 
er a  piece  of  iron,  steel,  or  other  metal 
forming  part  of  a  railway  track,  la  sound 
or  nnsonnd.  and  whether  It  is  apparently 
suited  to  the  purpose  for  which  it  is  used, 
is  a  question  on  which  any  practical  per- 
son of  experience  In  railroading  can  give 
an  opinion  In  connection  with  the  facts  on 
which  the  opinion  is  founded.  Indeed,  the 
competency  of  the  evidence  seems  not  to 
have  been  disputed  ;  and,  if  it  was  compe- 
tent, we  think  the  Jury,  if  they  believed  it 
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trustworthy,  had  a  right  to  consider  iti 
and  base  their  verdict  upon  it.  We  dis- 
cover no  lack  of  evidence  to  authorize  the 
jury  to  reach  the  conclusion  at  which  they 
arrived.  There  was  no  error  in  denying 
the  motion  tor  a  new  trial.  Judgment 
affirmed. 

BowB  et  a/,  v.  Grkbs  Lumber  Co. 

(Supreme  Court  of  Qeorgia.    Oct  10, 1S90.) 

Action  vor  Benktit  of  Anothek — Ratificatiok 
—Bill.  o»  Fabticulabs— S^lb — Review  or  En- 

DBNCB. 

1.  Where  one  has  brought  an  action  in  the 
name  of  another  as  suing  for  his  use,  without 
first  obtaining  the  consent  of  the  plaintiff,  in 
whom  is  the  legal  title  to  the  cause  of  action, 
the  latter  may  ratify  at  any  time  while  the  ac- 
tion is  pending,  and  such  ratUloatlon  will  relate 
back  to  the  commencement 

(a)  The  fact  of  ratification  appearing,  an 
amendment  to  the  declaration  making  the  plain- 
tiff a  party  is  surplusage,  he  being  already  a 
party. 

(b)  When  the  bill  of  particnlars  annexed  to 
the  declaration  is  improperly  headed,  the  d^eot 
is  amendable,  and  is  cured  by  verdict 

2.  In  an  action  for  goods  sold  and  delivered, 
if  it  appears  from  the  evidence  that  the  articles 
set  out  in  the  bill  of  particulars  were  furnished 
under  the  contract,  and  that  the  items  are  cor- 
rect, due,  and  unpaid,  a  prima /acie  case  is  made 
for  recovery. 

8.  The  statute  for  bringing  oases  to  this  oourt 
contemplates  that  no  evidence  shall  be  brought 
up  which  is  olearlv  immaterial.  When  this  rule 
is  violated,  and  the  material  is  blended  and  inter- 
mixed with  the  Immaterial,  so  that  the  labor  of 
selection  and  separation  is  cast  upon  the  court,  in- 
stead of  being  performed  By  counsel,  the  verdict 
will  generally  be  treated  as  correct,  in  so  far  as 
it  depends  upon  a  state  of  facts  to  support  it 
(Syllabua  by  the  Court) 

Error  from  city  court  of  Atlanta;  Van 
Eppeb,  Judge. 

J.  B.  Goodwia  and  Arnold  A  Arnold,  for 
plaintiffs  in  error.  Candler,  Tbomaun  A 
Candler,  for  defendant  In  error. 

Blecki.et,  C.  J .  The  action  was  brought 
in  1888  by  petition,  the  petition  import- 
ing on  ltd  face  that  the  Gress  Lumber  Com- 
pany, a  corporation  under  the  laws  of  this 
state,  sued  tor  the  use  of  A.  B.  Steele.  It 
alleged  that  the  defendants  below  (plain- 
tiffs in  error  here)  wereindebted  to  the  pe- 
titioner in  the  sum  of  f503,  besides  inter- 
est, on  an  account,  "as  will  more  fully  ap- 
pear from  the  bill  of  particulars  hereto 
attached. "  A  bill  of  particulars  waa  at- 
tached, headed:  "Mr.  W.  F.  Bowe,  At- 
lanta,  bought  of  A.  B.  Steele. "  The  petl- 
ticm  contained  a  second  count,  as  follows: 
"Petitioners  further  show  that  said  W.  F. 
Bowe  and  M.  E.  Maher  are  Indebted  to  It, 
forthe  use  of  A.  B.  Steele,  In  the  fnrthersum 
of  five  hundred  and  three  and  sixty-one- 
100  dollars,  besides  interest,  for  that  here- 
tofore— to-wit,  on  the day  of  July, 

1886 — the  said  defendants,  in  the  name  of 
W.  F.  Bowe,  havingthe  contract  forcertain 
work  at  the  U.S. barracks  in  said  county, 
made  a  contract  with  said  Gress  Lumber 
Company  to  furnish  a  certain  bill  of  lum- 
ber for  tbe  said  barracks,  it  being  under- 
stood ut  tbe  time  between  the  parties  that 
A.  B.  Steele  was  to  furnish  one-half  of  said 
lumber,  und  that  both  defendants  were  con- 
tracting tor  and  were  to  be  responsible 
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tor  the  same,  altbongh  It  was  to  be '  billed ' 
in  ttienameof  W.F.  Boweonly;  that,  un- 
der (said  contract  and  agreement  by  and 
between  said  deteudanta,  on  tlie  one  side, 
and  said  Gress  Lumber  Company  and  A. 
B.  Steele,  on  tlie  other,  said  Steele  far- 
nisbed  to  said  Maher  and  Bowe,  ttilling 
the  same  in  the  name  ot  W.  F.  Bowe,  1am- 
ber,  as  shown  in  the  acconnt  hereto  at- 
tached as  a  bill  of  particulars  under  the 
first  count.  Thereby  said  defendants  be- 
came Indebted  to  petitioners,  for  the  said 
use,  in  tlie  said  sum  of  five  hundred  and 
three  and  Ql-lOO  dollars,  which  said  sum 
they  refuse  to  pay."  Defendants  having 
pleaded  specially  that  neither  of  them 
made  any  contract  or  had  any  relations 
with  A.  B.  Steele  touching  tlie  lumber  the 
price  of  which  was  sued  for,  ani  that 
Steele  had  no  authority  or  consent  of  the 
QresB  Lumber  Company  to  bring  or  pros- 
ecute this  suit  in  th9  company's  name  for 
his  use,  the  special  plea  was  tried,  by  con- 
sent, before  the  jadge  without  a  Jury. 
After  hearing  evidence,  the  Judge  sustained 
the  plea,  holding  that  no  authority  of  the 
company  bad  been  obtained,  and  was 
about  to  dismiss  the  petition,  but  did  not 
do  so,  allowing  the  plain  tin  to  amend, 
the  amendment  filed  being  as  follows: 
"And  now  comes  the  plaintiff  and  shows 
that  the  Gress  Lumber  Company  consents 
to  and  ratifies  the  bringing  of  said  action, 
and  prays  to  be  made  a  party  plaintiff, 
fining  for  the  use  ot  A.  B.  Steele,  to  said 
action."  Mr.  Gress,  the  president  of  the 
-company,  being  present  in  court,  assented 
to  this  amendment,  and  it  was  allowed, 
■over  the  objection  of  the  defendants.  The 
action  was  afterwards  tried,  and  a  verdict 
rendered  for  the  plaintlS.  The  defendants 
moved  for  a  new  trial,  and  the  motion 
was  overruled. 

1.  It  is  manifest  that  the  corporation 
was  the  plaintiff  in  the  action  from  the  be- 
ginning;  hence  that  portion  of  the  amend- 
ment making  it  a  party  was  superfluous. 
All  that  was  needed  was  for  the  company 
to  ratify  the  action,  and  allow  it  to  proceed, 
which  was  done  by  the  president  of  the 
company,  who  appeared  In  open  court  for 
the  purpose.  The  ratification  related 
back  to  the  commencement  of  the  action, 
and  gave  as  much  authority  for  the  use  of 
the  corporate  name  by  Steele  as  if  he  had 
obtained  permission  to  use  the  nameforhis 
benefit  before  Instituting  the  action.  This 
is  the  general  rule  as  to  the  effect  of  ratifi- 
cation. Perry  v.  Hudson,  10  Gn.  362. 
Moreover,  the  second  count  in  the  petition 
indicates  that  there  was  an  equitable  ele- 
ment In  the  contract  referred  to  in  favor 
of  Steele,  who  was  to  furnish  one-half  of 
the  lumber  for  certain  work  at  the  United 
States  barracks,  for  which  the  defendants 
were  both  to  be  responsible.  Under  this 
allegation,  it  is  not  unlikely  that  Steele 
had  a  right  to  use  the  name  of  the  corpora- 
tion on  the  sole  condition  ot  indemnifying 
it  against  costs.  Be  this  as  it  may,  how- 
ever, we  think  there  was  no  obstacle  to 
prosecuting  the  action  after  tho  president 
of  the  company  assented  to  and  ratified 
It.  It  was  not  a  void  action,  but  on  its 
face  was  good,  and  was  capable  of  being 
kept  good,  and  was  kept  so  by  ratifica- 
tion.   The  beading  to  the  bill  of  particu- 


lars Is  only  an  awkwardness,  and  was 
amendable  soas  tomake  the  same  barmo- 
nlous  with  the  terms  of  the  petition ;  and 
as  the  matter  Is  one  of  form,  rather  than 
of  substance.  It  Is  Immaterial  that  no 
amendment  of  it  has  yet  been  made.  Sacb 
a  defect  was  curable,  and  is  cured,  by  the 
verdict.  In  Barron  v.  Walker,  80  Ga.  121. 
7  S.  E.  Bep.  272,  a  new  caase  of  action  was 
sought  to  be  brought  into  the  declaration, 
whereas  here  the  cause  ot  action  remained 
the  same,  and  was  alleged  in  the  petition 
as  originally  filed  to  be  In  favor  of  the 
original  party  plalntlO,  (the  corporation,) 
who  sued  in  behalf  of  the  usee,  both  then 
and  now  claiming  the  fruits  of  the  action. 
The  only  material  new  matter  brought  in- 
to the  pleading  is  the  ratification,  and 
that  comes  in  avoidance  of  the  defend- 
ants' special  plea.  We  think  it  does  avoid 
it  effectually.  That  it  did  not  come  too 
late  is  manifest,  for  the  court  had  passed 
no  order  dismissing  or  disposing  of  the 
case,  and  the  allowanceof  the  amendment 
followed  at  once  upon  the  annoancement 
that  the  plea  was  sustained  by  the  evi- 
dence. No  final  Judgment  was  rendered 
terminating  the  action. 

2.  The  cause  was  tried  before  the  Jury 
on  pleas  going  to  the  merits  of  the  con- 
troversy. Thecourtcharged  the  Jury:  "If 
the  plaintiff  has  shown  to  your  satisfac- 
tion that  the  lumber  embraced  in  the  ac- 
count sued  on  was  furnished  to  the  de- 
fendants under  the  contract  mentioned  In 
the  declaration,  and  that  the  itemsot  that 
account  are  correct,  due,  and  unpaid,  be 
Is  entitled  to  recover,  unless  there  Is  some- 
thing presented  in  the  pleas  of  the  defend- 
ants to  obviatethat  result. "  Thlscbarge 
is  complained  of  as  not  holding  the  plain- 
tiff to  the  burden  of  showing  thattbelum- 
ber  furniuhed  was  in  accordance  with  the 
terms  of  the  contract,  and  delivered  with- 
in the  time  stipulated  In  the  contract.  It 
seems  to  us  that  a  fair  construction  of  the 
court's  language  implies  both  these  ele- 
ments. If  the  lumber  was  furnished  under 
the  contract,  and  the  items  of  the  account 
are  correct,  due,  and  unpaid,  it  would  seem 
to  us  that  the  contract  was  In  all  respects 
compiled  with,  and  we  can  have  little  or 
no  doubt  that  the  Jury  understood  the 
charge  correctly. 

S.  Whether  the  Jury  arrived  at  a  right 
result  or  not  we  cannot  possibly  ascer- 
tain with  perfect  accuracy  without  read- 
ing and  studying  a  mass  of  evidence  which 
is  quite  voluminous,  and  which  Is  capable 
of  being  condensed,  so  far  as  it  Is  material, 
within  manageable  compass.  The  whole 
brief  has  been  brought  to  this  court  with- 
out separating  the  material  from  the  Im- 
material, and  in  this  respect  the  act  of 
1889  has  not  been  complied  with,  either 
in  letter  or  In  spirit.  We  are  quite  willing 
to  examine  all  the  evidence  in  any  case 
which  Is  material.  It  counsel  will  take  the 
trouble  to  eliminate  that  which  Is  imma- 
terial. But  when  both  are  left  Intermin- 
gled, so  that  we  have  to  read  all  the  trash 
and  rubbish  which  driftslnto  thecase  dar- 
ing the  trial,  and  cull  the  material  evi- 
dence out  of  it,  we  shall  generally  take  it 
for  granted  that  the  Jury  and  the  coart 
below  havu  performed  their  functions  In 
weighing  the  evidence,  as  a  whole,  cor- 
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rectly.    We  do  bo  fn  tbis  Instance.    Tbe 
tiead-notea  are  a  part  of  tbia  opinion. 
Judgment  affirmed. 


8ix>AN  ▼.  Okoroia  PAa  Rt.  Co. 
iSupreme  Count  of  Oeoivta.    Oct.  10, 1890.) 

IXJCBUS  TO  SsBVAltT— COHTBIBUTOBT  NCOU- 
OUNCa. 

A  brakaman  npon  a  railway  who  Is  nnder 
erdera  always  to  ooaple  oars  wiui  a  stick,  and 
who  has  been  in  the  emploTment  of  the  oompany 
bae  a  oonalderable  time,  and  has  always  heard 
that  such  was  tlie  rule  of  the  company,  (as  it  in 
fact  'was,)  cannot  recover  of  the  company  for  an 
injury  to  his  hand  sustained  wtiile  endearoring 
to  muce  a  coupling  directly  with  his  hand  with- 
out the  nae  of  a  sticlc  It  makes  no  difference 
tliai  other  employes  frequently  or  customarily 
disresarded  the  rale,  unless  tne  company,  witfk 
knowledge  of  their  practice,  acquiesced  in  it  in  a 
way  to  sanction  it,  or  practically  to  abrogate  tlie 
rule.  Nothing  less  would  relieve  tbe  plaintiff 
from  abiding  by  his  uniform  orders. 
(SyUabut  by  the  Court) 

Error  from  city  court  of  Atlanta;  Van 
Eppeb.  Judge. 

Hoke  A  Barton  Smitb,  fur  plaintltl  In  er- 
ror. Jnckaoa  <£  Jaeksoa,  for  defendant 
in  error. 

Bleckley.  C.  J.  Tbe  plain  tllTa  band 
was  Injnred  while  he  was  between  thecars 
endeavoring  to  make  a  coupling  by  the 
direct  nse  of  bis  band.  He  testified  at  tbe 
trial  that  be  had  been  in  the  employment 
uf  tbe  company  for  a  considerable  length 
of  time,  and  said :  "I  have  always  beard 
that  It  is  the  rale  oT  tbe  company  to 
couple  -with  a  stick.  That  is  what  I  have 
always  heard.  Those  were  my  orders,  to 
always  conple  with  a  stick. "  Tbe  printed 
rules  of  tbe  company  contained  tbis 
claaae:  'Cars  must  not  be  coupled  by 
band.  Sticks  for  tbe  purpose,  long 
enough  to  prevent  going  between  thecars, 
will  be  furnished  on  application  in  Atlan- 
ta. Birmingham,  and  Columbus.*'  It  thus 
eppears  that  tbe  plaintiff's  information 
as  to  tbe  rale  was  correct.  He  had  pro- 
vided himself  with  a  stick  of  his  own  selec- 
tion, which  be  thought  was  more  suitable 
for  the  purpose  than  those  furnished  by 
tbe  company,  and  tbis  stick  he  had  en- 
deavored to  use  in  making  this  particular 
couplinic:  but,  filling  to  succeed,  he  went 
between  the  cars,  and  tried  to  accomplish 
the  work  with  bis  band.  Had  he  abided 
by  the  rale  of  which  be  bad  always  heard, 
and  by  the  orders  which  had  been  given 
to  bim.  It  is  manifest  that  tbe  injury  of 
wblcb  be  complains  would  not  have  been 
re«Ylved.  Whatever  fault  there  may  have 
been  In  other  employes,  that  fault  would 
have  been  barmiees  to  bim  if  he  bad  not 
violated  bis  instructions.  The  whole 
pressure  of  the  case,  therefore,  is  npon  the 
question  whether  he  ought  to  be  ezcused 
for  committing  such  violation.  The  court 
cbansed  the  jury  that  "it  would  make  no 
difference  (If  you  find  that  he  knew  of  the 
rule,  or  that  tbe  facts  in  evidence  charged 
him  with  notice  of  it)  that  other  employes 
frequently  or  customarily  disregarded  it. 
To  make  this  reply  available  as  an  excuse 
for  non-observance  by  the  plaintiff,  you 
mnst  be  satisfied  from  tbe  evidence  that 
the   defendant,   tbe    railroad    company, 


knowing  of  tbe  practice  of  employes  to 
disregard  it,  acquiesced  in  it  in  such  a 
way  as  to  sanction  it,  or  as  to  be  held 
practically  to  have  abrogated  it."  We 
think  this  charge  was  correct,  in  view  of 
the  fact  that  tbe  plaintiff,  besides  hav- 
ing always  heard  that  there  was  such  a 
rule,  had  orders  to  always  comply  with 
it.  Huch  being  his  orders,  he  should  not 
bave  taken  any  license  from  the  conduct 
of  others,  so  long  as  he  had  reason  to 
think  that  the  rule  was  still  In  force,  and 
that  he  was  expected  to  abide  by  it.  This 
view  of  the  subject  disposes  of  several 
grounds  of  the  motion  for  a  new  trial,  and 
indeed,  under  the  evidence.  Is  decisive  of 
the  substantial  merits  of  the  whole  case. 
Some  of  the  grounds  of  the  motion  are 
very  trivial,  we  might  say  almost  frivo- 
lous, and  to  discuss  them  in  detail  would 
be  a  waste  of  time.  It  is  sufBcient  to  say 
that,  in  the  light  of  tbe  plaintiff's  own  tes- 
timony, be  has  no  cause  for  a  new  trial, 
for  the  one  controlling  reason  that  he 
owed  tbe  duty  to  the  company  as  well  as 
to  himself  to  keep  his  band  out  of  the  sit- 
uation of  danger  in  wblcb  be  placed  it. 
He  knew  his  orders,  and  they  had  always 
been  Invariable;  there  had  been  no  excep- 
tion. By  violating  them  In  this  Instance 
beesposed  himself  to  tbe  very  peril  against 
wblch  the  company  had  endeavored  to 
guard  him.  Why  then  should  the  com- 
pany compensate  him  for  a  loss  sustained 
by  his  own  misconduct?  The  law  is  not 
BO  unreasonable  as  to  require  a  new  trial 
In  a  case  like  his,  over  the  finding  of  a 
)ury,  and  the  approval  of  that  finding  by 
tbe  trial  Judge.  Tbe  court  committed 
no  error  in  overrnling  tbe  motion.  Judg- 
ment affirmed. 

On  rules  of  work,  and  their  violation, 
counsel  cited  Wood,  Mast.  &  Senr.  §S  400, 
401:  3  Wood,  Ry.  Law,  83S2;  Railroad  Co. 
V.  Plunkett,  2  Amer.  &  Eng.  R.  Cas.  133 ; 
Fay  V.  Railroad  Co.,  11  Amer.  ft  Eng.  R. 
Cas.  193;  Sprong  v.  Railroad  Co.,  58  N. 
T.  66;  Hayes  v.  Manufacturing  Co.,  41 
Hun,  407;  Railway  Co.  v.  Leverett,  48 
Ark.  848,  3  S.  W.  Rep.  60. 


Brown  y.  Doakb. 
(Suprems  Court  €f  Georgia.    Oct  18, 1800.) 

VXHDOB  AHD  VXHSKB — CONSTBUCnVS  TbUB^— 

FBAun. 

1.  If  by  a  false  and  fraudulent  oral  promiae^ 
which  he  Intends  at  the  time  of  making  It  after- 
wards to  violate,  tbe  vendee  of  two  contiguous 
parcels  of  land,  which  he  luui  contracted  for  by 
separate  and  distinct  contracts,  induces  the  ven- 
dor to  convey  to  liim  both  parcels  by  one  and  Um 
same  absolute  unconditional  deed,  he  paying  fknr 
one  parcel,  but  not  for  the  other,  equity  by  res- 
son  of  his  fraud  will  fasten  upon  him  a  con- 
strucUve  trust  in  behalf  of  tbe  vendor,  as  to  the 
parcel  not  paid  for,  although  the  two  parcels  are 
not  described  in  the  deed  as  several  tracts,  but 
lioth  together  are  treated  as  one  tract 

8.  Whether  a  written  tindertalcing  to  pay  for 
land,  when  the  vendor  produces  and  puts  in  the 
hands  of  the  vendee  a  complete  ciiain  of  paper 
title  from  the  state  down  to  the  vendor,  Impwts 
a  duty  in  the  vendor  to  made  efforts  to  procure 
such  a  title  to  be  executed  if  it  does  not  already 
exist,  is  open  to  explanation  by  parol  evidence,  tM 
language  of  the  instrument  being  ambiguous. 
(St/Uobtu  by  the  Cowt.) 
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Error  from  superior  coart,  Fulton  coun- 
ty; Ci^BKE,  Judge. 

Arnold  &  Arnold,  for  plaintiff  in  error. 
E.  V.  Carter,  for  defendant  In  error. 

Blbcklet,  C.  J.  Mrs.  Brown,  by  war- 
ranty deed,  absolute  in  terms,  expressiuK 
a  consideration  of  f  2,400 In  hand  paid,  con- 
veyed to  Doane  in  fee-simple,  as  one  tract 
containing  60  acres,  more  or  less,  parts 
of  land  lots  Nos.  94  and  99  in  tbe  four- 
teenth districtof  Fultoncounty.  Doaneat 
tbe  same  time  delivered  to  her  bis  written 
obligation  reciting  that  bn  bad  purchased 
her  home  plantation  near  Hapeville,  to 
which  she  bad  made  him  a  deed,  and  pro- 
ceeding as  follows:  "I  hereby  agree  and 
bind  myself  to  pay  to  Mrs.Budie  C.  Brown 
the  sum  of  f200,  without  interest,  when- 
ever Bbp  prod ucesand  places  in  my  bauds  a 
good  chain  of  title  in  fee-simple  from  plat 
and  grant  down  and  into  Mrs.  Sudle  C. 
Brown  of  tbe  five  acres  of  land  on  land  lot 
number  94  *  *  *  which  is  embraced  In 
said  Mrs.  Sudle  C.  Brown's  deed  to  me. 
This  note  is  not  to  be  transfeiTed  to  any 
one,  and  to  be  paid  only  when  tbe  condi- 
tions tor  which  said  note  Is  given  are 
strictly  complied  with. "  This  sum  of  $200 
added  to $2,200 actually  paid  would  be  req- 
uisite to  make  up  the  amount  expressed 
in  the  deed  as  theconsideratlon.  Tbepar- 
ties  differing  as  to  the  sufficiency  of  the 
chain  of  title  which  Mrs.  Brown  after- 
wards presented  to  Doane,  and  he  refusing 
to  accept  the  same,  and  also  refusing  to 
pay  the  balance  of  the  purchase  money  or 
to  surrender  the  five  acres  of  land,  she 
filed  her  petition  In  the  nature  of  a  bill  in 
equity,  to  compel  him  to  do  one  or  the 
other  of  these  things.  She  alleged  in  her 
petition  as  amended,  in  substance,  that, 
before  and  at  the  time  tbe  deed  was  exe- 
cuted, he  promised  and  agreed  that  be 
would  restore  to  her  the  five  acresof  land, 
(of  which  at  tbe  time  of  the  conveyance 
he  had  obtained  possession  as  a  part  of 
the  tract,)  hi  case  she  could  not  produce 
tbe  chain  of  title  described  in  his  obliga- 
tion. The  case  coming  on  for  trial,  and 
some  of  her  evidence  being  introduced, 
and  more  oBered  but  excluded,  she  pro- 
posed to  still  further  amend  the  petition 
by  adding  the  following  in  substance: 
"Petitioner  avers  that,  at  the  time  of  and 
before  the  deed  from  herself  to  Duane  was 
made,  he  promised  and  agreed  to  return 
the  five  acres  in  land  lot  94,  In  case  it  de- 
veloped that  petitioner  could  not  procure 
a  plat  and  grant  from  tbe  state  down. 
On  the  faith  of  said  agreement  to  return 
back  the  five  acres  in  case  it  turned  out, 
after  a  reasonable  search,  that  petitioner 
bad  no  plat  and  grant  from  the  state 
down,  petitioner  made  the  deed  to  said 
five  acres  together  with  the  other  fifty-five 
acres,  and  she  would  not  have  made  such 
deed,  except  on  the  faith  of  said  agree- 
ment. The  five  acres  was  not  paid  for, 
and  has  never  been.  The  contract  as  to 
the  five  acres  was  separate  and  distinct 
from  the  sale  of  the  55  acres.  Petitioner 
has  made  every  effort  to  obtain  such  title, 
but,  as  it  was  not  In  existence,  she  was 
not  able  to  find  it.  Defendants,  though 
requested,  failed  to  return  tbe  land.  The 
promise  and  failure  to  return  the  land 


constitute  a  fraud  on  the  part  of  defend- 
ant, whose  original  design  wasfraudalent. 
Said  original  design  was  fraudulent.  Said 
original  representation  was  made  with  in- 
tent to  induce  petitioner  to  make  such  ab- 
solute conveyance,  and  with  tbe  Intention 
of  holding  said  land  after  such  conveyance 
was  made.  Petitioner  further  avers  that 
the  deed  and  note  constitute  an  ambigu- 
ous contract,  and  that  the  parol  agree- 
ment was  that,  in  case  she  could  not,  aft- 
er a  reasonable  search,  obtain  tbe  required 
title,  tbe  laud  was  to  be  returned  and 
conveyed  hack  to  her.  She  avers  that 
she  retained  the  beneficial  Interest  in  tbe 
land,  and  prays  that  a  resulting  trust 
and  a  conveyance  to  her  be  decreed." 
Tbe  amendment  was  disallowed,  and  the 
plaintiff  offering  no  more  evidence,  the 
court  granted  a  nonsuit.  For  a  more  en- 
larged statement  of  tbe  tacts,  see  the  ofiB- 
clal  report. 

1.  The  bill  of  exceptions  assigns  several 
errors,  but,  at  this  stage  of  the  proceed- 
ings, it  Is  necessary  for  us  to  deal  specific- 
ally with  only  one  of  the  asnignmentM. 
We  think  the  court  erred  In  disallowing 
tbe  amendment,  and,  consequently,  that 
the  trial  was  conducted  throughout  on  a 
misapprehension  of  the  law  applicable  to 
the  case.  The  amendment  alleges  that 
the  purchase  of  tbe  five  acres  was  made 
by  a  separate  contract,  and  that  this  part 
of  the  tract  was  included  in  the  deed  by 
reason  of  Doane's  promise  and  undertak- 
ing to  restore  It  it  the  plaintiff  could  not 
produce  tbe  title  papers  stipulated  for, 
and  that  he  made  the  promise  to  induce 
the  plaintiff  to  execute  such  absolute  con- 
veyance and  with  the  intention  of  holding 
the  land  after  such  conveyance  was  made: 
This  virtually  charges  him  with  actual 
fraud  and  deceit  not  only  in  violating  tbe 
parol  promise  relied  upon,  bat  in  making 
the  same.  If  he  procured  the  conveyance 
of  these  five  acres  by  means  of  a  willful 
and  intentional  fraud,  equity  will  lay 
bold  ot  bis  conscience  and  compel  him  to 
perform  his  promise,  notwithstanding  it 
was  made  orally  and  never  reduced  to 
writing.  There  is  no  law  which  requires 
a  fraudnlent  nndertaklng  to  be  manifested 
by  writing.  Those  who  use  promisee, 
which  they  make  deceitfully,  for  tbe  pur- 
pose of  accomplishing  fraudulent  designs, 
are  generally  careful  not  to  furnish  writ- 
ten evidence  of  their  turpitude.  Sucb 
promises,  whatever  may  be  their  terms, 
do  not  unless  reduced  to  writing,  raise  ex- 
press trusts,  but  the  law,  acting  upon 
them  according  to  their  nature,  makes 
them  a  basis  upon  which  to  build  up  Id 
favor  of  the  defrauded  party  an  Implied 
or  constructive  trust.  Code,  §9  8194,  2316. 
par.  2.  "A  second  well-settled  and  even 
common  form  of  trusts  ex  maleOcto  occurs 
whenever  a  person  acquires  tbe  legal  title 
to  land  or  other  property  by  means  ot  an 
intentionally  false  and  fraudulent  verbal 
promise  to  hold  the  same  for  a  certain 
specified  purpose,  as.  for  example,  a  prom- 
ise to  convey  the  land  to  a  designated  in- 
dividual, or  to  reconvey  it  to  the  grantor, 
or  the  like,  and  having  thus  fraudulently 
obtained  the  title,  he  retains,  uses,  and 
claims  the  property  as  absolutely  his  own, 
so  that  the  whole  transaction,  by  means 
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ot  which  the  ownership  la  obtained,  la  In 
fact  a  scheme  of  actaal  deceit.  Equity  re- 
gnrds  sncb  a  person  as  holding  the  prop- 
erty charged  with  a  constructlTe  tmst, 
and  will  compel  him  to  tnlfllt  the  trust  by 
conveying  according  to  his  engagement." 
2  Pom.  Eq.  Jur.  §  1065.  "In  order  that 
the  doctrine  ot  tmsts  ex  ma/edc/o,  with 
respect  tu  land,  may  be  enforced  nnder 
any  circumstances,  there  must  be  some- 
thing mure  than  a  mere  verbal  promise, 
however  uneqiiiyocal,  otherwise  the  stat- 
ute of  frands  would  be  virtually  abrogat- 
ed. There  muRt  be  an  element  ot  positive 
frand  accompanying  the  promise,  and  by 
means  of  which  the  Bcqnisltlon  of  the 
legnl  title  is  wrongfully  consummated. " 
Id.  §  1056.  The  distinction  between  mail- 
ing a  promise  with  intention  to  break  it, 
and  a  mere  breach  ot  a  promise  not  fraud- 
ulent in  itself,  is  well  brought  out  by  the 
cases  of  Manning  v.  Plppen.tiS  Ala.  857, 
5  Sonth.  Rep.  572,  and  Brock  v.  Brock,  8 
South.  Rep.  11,  read  in  connection  with 
Fatten  V.  Beecher.  62  Ala.  579.  Nothing 
contrary  to  the  principle  of  these  authori- 
ties was  cited  in  the  argument.  The  case  of 
Stillman  t.  Canales,  25  Tex.  813,  read  by 
the  learned  counsel  for  defendant,  was  an 
action  at  law  for  the  purchase  money,  and 
Involved  no  question  as  to  the  effect  of 
fraud  committed  at  the  time  of  ptuslng 
the  legal  title.  The  same  may  be  said  of 
Runkle  v.  Johnson,  30  111.  .<i28.  and  Hall  v. 
McArthur,  82  6a.  672,  9  S.  £.  Bep.  5.S4. 
Nor  was  there  any  question  of  fraud  in- 
Tolvetl  in  Glbert  v.  Poteler.  88  N.  Y.  166. 

2.  The  petition  and  amendments  pro- 
ceeded upon  a  construction  of  the  obliga- 
tion of  Doane  to  pay  the  $200,  which  may 
or  may  not  be  correct.  The  terms  "  when- 
ever she  produces  and  places  in  my  bands 
a  good  chain  of  title  in  fee-simple  from 
plat  and  grant  down  and  into  Mrs.  Sudle 
C.  Brown,"  seem  to  us  ambiguous.  The 
plaintiff  construes  them  as  not  coDtem- 
plating  anything  to  be  done  on  her  part 
to  procure  such  a  title,  but  only  to  discov- 
er and  produce  it,  in  case  it  was  already 
in  existence  when  this  transaction  took 
place.  Should  this  construction  prove  in- 
correct, it  may  be  that,  even  If  a  fraud  up- 
on her  was  designed  in  the  beginning,  she 
could. not  rightfully  reclaim  these  five 
acres  of  land  until  she  had  made  diligent 
and  faithful  effort,  without  success,  to 
procure  and  produce  such  a  title,  though 
It  may  not  be  yet  in  existence.  We  doubt 
not  that,  under  the  provisions  of  our 
Code,  SS  2757,  3801,  extrinsic  evidence 
would  be  receivable  to  aid  the  court  and 
Jury  in  arriving  at  the  true  meaning  of 
this  ambiguous  language.  Mason  v.  Deese, 
3*>  6a.  308;  Barrett  v.  Powell,  68  6a.  562. 
The  court  erred  In  disallowing  the  amend- 
ment, and,  consequently,  in  granting  a 
nonsuit.    Judgment  reversed. 


Clabk  et  ai.  v.  Feb. 

{Supreme  Court  oj  Oeorgia.    Oct  8,  1890.) 

KVIDEXCE — ISSTRUCTIOSS — FbIVOLODS  APPEAI.. 

1.  In  an  action  on  an  account,  on  interroga- 
tory to  plaintiff  as  a  witness,  "Examine  this  ac- 
count, imd  state  whether  the  same  is  Just  due, 
correct,  and  unpaid,"  the  account  being  exhib- 
ited to  the  witness,  la  allowable  within  the  dis- 


oretton  of  the  trial  oonrt,  and  ia  not  ob]eot!ona- 
bls  as  leading  and  intended  to  elicit  a  general  an- 
swer which  can  be  a  conclusion  of  law  only. 

2.  Where  the  evidence  shows  that  the  goods 
sued  for  were  ordered  from  plaintiff  by  deiend- 
ants  through  a  broker,  and  porchased  at  a  stated 
sum,  and  were  received  by  defendants,  on  an 
invoice  furnished  by  plaintiff,  defendants  cannot 
complain  of  a  charge  that  U  the  goods  were  sold 
and  delivered  by  plaintiff  to  defendants,  and  the 
charges  therefor  ore  reasonable  and  Jvist,  plain- 
tiff may  recover. 

8.  An  appeal  is  frivolous  when  it  is  entirely 
without  merit,  and  entered  merely  to  delay  the 
creditor  in  the  collection  of  his  debt 

Error  from  superior  court,  Fulton  coun- 
ty ;  Clarke,  Judge. 

Action  by  Fee  against  Clark  ft  Co.  and 
others  on  an  account  stated.  From  a  ver- 
dict lor  plaintiff,  and  a  Judgment  refusing 
defendants' motion  for  a  new  trial,  they 
bring  error. 

Eooper  AIex»vder,toT  plaintiffs  in  error. 
E.  A.  Angler,  for  defendant  In  error. 

Blandfobd,  J.  A  verdict  having  been 
rendered  in  the  court  below  against  the 
defendants,  they  moved  the  court  for  a 
new  trial  upon  several  grounds,  which 
WHS  refused  by  the  court. 

The  firstground  ot  error  assigned  is  that 
the  court  admitted  in  evidence  the  answer 
of  Fee  to  a  certain  interrogatory,  the  In- 
terrogatory being:  "Examine  this  ac- 
count, [the  account  being  stated,]  and 
state  whether  the  same  is  just,  due.  cor- 
rect, and  unpaid."  The  objection  made 
was  that  the  interrogatory  was  leading 
and  Intended  to  elicit  a  general  answer 
that  could  be  nothingniore  than  a  conclu- 
sion of  law.  We  do  not  think  there  is  any- 
thing in  this  ground.  The  account  being 
exhibited  to  the  witness,  the  question  was 
allowable  In  the  discretion  of  the  trial 
court. 

The  second  ground  of  the  motion  is  al- 
most identical  with  the  first. 

The  third  ground  of  the  motion  is  that 
the  verdict  Is  contrary  to  the  evidence, 
and  ^vlthont  evidence  to  support  it.  An 
examination  of  the  testimony  in  the  case 
shows,  not  only  that  the  verdict  was  not 
without  evidence  to  support  It,  but  that 
the  evidence  was  so  strong  as  to  require 
the  verdict. 

The  fifth  ground  of  the  motion  com- 
plains of  error  because  the  court  charged 
the  jury :  "  If  you  believe  from  the  evidence 
that  the  goods  were  sold  and  delivered  by 
the  plaintin  to  the  defendants,  and  that 
the  charges  therefor  are  reasonable  and 
just,  yon  should  consider  that  the  account 
has  been  established,  and  that  the  plain- 
tiff is  entitled  to  recover."  This  charge 
was  more  favorable  to  the  plaintiffs  in  er- 
ror than  the  evidence  warranted,  the  evi- 
dence being  that  the  goods  were  ordered 
from  the  defendant  in  error  by  the  plain- 
tiffs in  error  through  a  broker,  and  were 
purchased  through  the  broker  at  a  stated 
sum ;  were  received  by  the  plaintiffs  in  er- 
ror upon  an  invoice  furnished  by  the  de- 
fendant in  error;  and  the  same  were  sold 
by  the  plaintiffs  In  error. 

It  Is  further  alleged  that  the  court  erred 
in  charging  the  jury:  "An  appeal  Is  friv- 
olous and  Intended  tor  delay  only  when 
the  appeal  Is  entirely  without  merit,  and 
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entered  merely  to  postpone  the  creditor 
in  the  collection  of  bie  debt. "  We  think 
this  1b  a  correct  statement  of  the  law  as 
to  a  friTolons  appeal.  See  Hartrldge  y. 
McDanlel,  20  6a.  S98,  399;  Gilmore  v. 
'Wright,  Id.  198;  Garrison  v.  Wilcozson.U 
Ga.  167;  McMillan  v.  Lawrence,  '/6  Ga.l92. 
These  embrace  all  the  errors  complained 
of  in  the  motion  for  a  new  trial.  Loi>king 
at  the  whole  record,  this  court  is  forced  to 
the  conclusion  that  the  case  was  brought 
here  for  delay  only.  The  Judgment  of  the 
court  below  is  affirmed,  with  10  per  cent, 
damages  assessed  upon  the  principal  sum 
recovered.    J  udgment  affirmed. 


AI.SXANDBB  V.  Williamson. 
(Supreme  Court  cf  OeorgicL  Oot  8,  1890.) 
Affsai/— Bbcobd— BiLi.  or  Ezckptiohb. 
Act  Os.  Not.  11,  1880,  {  3,  (Pamph.  Acts, 
p.  115,)  proTldea  that,  "when  a  pafty  oesires  to 
review  uie  Jndgment  of  the  court  in  granting  or 
refusing  a  new  trial,  the  plaintiff  in  error  shall 
speciflouly  set  ont  the  errors  complained  of,  and 
shall  specify  only  ♦  •  •  such  •  •  •  parta 
of  the  record  as  are  material  to  a  dear  -under- 
standing ol  the  errors  complained  of.  The  judge 
to  whom  such  bill  of  exceptions  is  tendered  shall 
•  •  •  cause  the  same  to  •  •  •  refer  to  so 
much  of  the  evidence  and  such  other  parts  of  the 
record  as  are  material  to  a  dear  understanding 
of  the  errors  complained  of. "  Held  that,  where  a 
bill  of  exceptions  assigning  as  error  the  refusal 
to  grant  a  new  trial  did  not  mention  the  record 
at  ail,  tlie  writ  of  error  would  be  dismissed. 

Error  from  city  court  of  Atlanta;  Yam 
Eppm,  Judge. 

R,  J..  Jordan,  for  plaintiff  In  error.  Reid 
A  Stewart,  for  defendant  in  error. 

Simmons,  J.  This  case  comes  here  upon 
a  bill  of  exceptions,  which  assigns  as  er- 
ror the  Judgment  of  the  court  below  re- 
fusing to  grant  a  new  trial.  Section  2  of 
the  act  approved  November  11,1889,  which 
pre8crit>e8  the  manner  of  taking  cases  to 
the  supreme  court,  (Pamph.  Acts,  p.  115,) 
declares  that,  "  when  a  party  desires  to  re- 
view the  Judgment  of  the  court  in  grant- 
ing or  refusing  a  new  trial,  the  plaintiff  in 
error  ihall  speclflcally  set  ont  the  errors 
complained  of,  and  shall  specify  only  so 
much  of  the  brief  of  evidence  and  such 
other  parts  of  the  record  as  are  material 
to  a  clear  understanding  of  the  errors 
complained  ot.  The  Judge  to  whom  such 
bill  of  exceptions  is  tendered  shall,  by  any 
needful  alteration,  cause  the  same  to  con- 
form to  the  truth  and  to  refer  to  so  much 
of  the  evidence  and  such  other  parts  ol  the 
record  as  are  material  to  a  clear  under- 
standing of  the  errors  complained  of,  and 
be  shall  cause  the  clerk  to  send  up  only  so 
much  ot  the  evidence  and  other  parts  of 
the  record  as  he  may  certify  are  material, 
except  as  hereinafter  provided. "  The  act 
farther  provides  that,  "should  the  clerk 
below  embody  In  the  transcript  of  the  rec- 
ord any  part  of  the  record  not  specified  in 
the  bill  of  exceptions,  or  In  the  JudKe's  or- 
der, he  shall  be  allowed  nothing  for  that 
part  of  the  transcript. "  Upon  examina- 
tion of  the  bill  of  exceptions  in  this  case, 
it  will  be  found  that  it  falls  entirely  to 
conform  to  the  pi'ovlHions  of  the  act.  In- 
stead o(  specifying  the  parts  of  the  record 


material  to  a  clear  nnderstanding  of  the 
errors  complained  of.  It  does  not  mention 
the  record  at  all.  The  Judge  had  no  right 
to  certify  to  such  a  bill  ot  exceptions;  nor 
did  the  clerk  have  any  authority  to  at- 
tach any  part  of  the  record  of  the  case  to  the 
bill  of  exceptions,  and  certify  to  the  same. 
The  clerk  can  only  send  up  such  parts  of 
the  record  as  are  specified  in  the  hill  of  ex- 
ceptions, or  in  the  Judge's  order.  There 
being,  therefore,  no  legal  record  in  tnis 
case,  we  ai««ompelled  to  dismiss  the  writ 
of  error.  Harde«  v.  Lovett.  11  S.  E.  Sep. 
1021,  (March  term,  18M.)  We  do  this  less 
reluctantly  because  from  onrenuninatlon 
of  the  grounds  of  error  alleged  in  the  mo- 
tion for  a  new  trial,  and  the  evidence  set 
out  In  the  bill  of  exceptions,  we  think  the 
court  did  right  in  refusing  to  grant  a  new 
trial.    Writ  of  error  dismissed. 


Gboboia  Pac.  Bt.  Go.  v.  Bowkbs. 

(Swpreme  Cawrt  of  Qeorgia.    Oct.  10, 1800.) 

ISTCKI  TO  BUFLOTB— CONTBIBCTOBT  NBeUOmffliL 

1.  In  an  action  against  a  railroad  company 
for  ln]uries  alleged  to  have  been  caused  by  de- 
fendant's failure  to  give  proper  signals,  where 
defendant's  witnesses  testify  that  defendant's 
agent  exhibited  a  white  light  with  a  green  li^^t 
under  it,  which  was  a  danger  signal,  and  plain- 
tiff's witnesses  testify  that  they  were  looking 
and  saw  no  green  light,  but  that  a  white  light 
only  (a  safety  signal)  was  exhibited,  and  Iratb 
sets  of  witnesses  are  equally  positive,  the  evidence 
requires  no  charge  on  the  suDjeot  of  positive  and 
negative  testimony. 

S.  In  an  ikition  by  an  engineer,  employed  by 
defendant  railroad  company,  for  injuries  sns- 
tained  in  a  coUlsion,  pluntUI  is  not  diargeable 
with  negligence  on  the  ground  that  he  approached 
a  station  t^ree  miles  from  the  place  of  the  acci- 
dent at  too  great  speed,  and  that  the  engine  was 
not  then  within  his  control,  where  it  does  not  ap- 
pear that  the  accident  was  caused  thereby,  and 
no  accident  occurred  at  tliat  station. 

Error  from  city  court  of  Atlanta ;  Van 
Epfeb,  Judge. 

Jackson  &  JackBon,tor  plaintiff  In  error. 
R.  J.  JordaD,  tor  defendant  in  error. 

Blandford,  J.  This  was  an  action  by 
the  defendant  in  error  against  the  plaintiff 
in  error  to  recover  damages  by  reason  ot 
the  alleged  negligence  of  the  plaintiff  in 
error  in  tailing  to  give  proper  signals.  It 
appeared  npon  the  trial  of  the  case,  t>y  the 
proof  submitted  by  the  defendant  in  error» 
that  when  be  approached  a  certain  sta- 
tion upon  the  railroad  ot  the  plaintltl  Id 
error  the  agent  of  the  plalntlO  in  error  ex- 
hibited a  white  light,  which  meant  that 
the  road  was  clear,  and  that  the  train  up- 
on which  the  defendant  in  error  was  might 
proceed  without  encountering  collision  or 
obstruction.  On  the  contrary,  the  plain- 
tiff In  error  insisted  that  its  agent  exhibit- 
ed a  white  light,  and  under  it  a  green 
light,  which  indicated  that  the  train  upon 
which  the  defendant  In  error  was  should 
proceed  with  caution,  and  that  there  was 
another  train  upon  the  road  t>etween  hiiu 
and  the  next  station.  This  was  the  direct 
issue  between  the  parties,  defendant  in  er- 
ror contending  one  thing,  and  plaintiff  in 
error  insisting  upon  the  other,  the  wit;- 
nesses  for  both  parties  testifying  in  their 
favor,  and  one  set  of  witnesses  being  as 
positive  as  the  other  set.    The  witnesstas 
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tor  tfae  fletradant  In  error  inslBted  that 
they  were  looking, and  tbat  no  grwa  light 
was  presented  by  the  aKent,  the  witneases 
tor  the  plaintlB  in  error  testUyinfi;  with 
almoat  eqoal  posltlveness  that  there  was 
a  green  light  exhibited  under  the  white 
light.  Under  such  cirenmstanceB,  it  was 
for  the  Jary  to  say  what  was  proved,  and 
they  tonnd  in  favor  of  the  defendant  in  er- 
ror. 80  we  think,  nnder  these  circom- 
atancea,  tbat  the  qaestlon  as  to  positive 
and  n^atlve  testimony  was  not  Involved 
Id  the  case,  and  therefore  there  was  no  evi- 
dence which  required  the  court  to  charge 
apon  the  anbjeet  of  positive  and  negative 
testimony. 

Avother  question  made  in  the  case  is 
that  It  appears  from  the  testimony  that 
the  defendant  in  error,  as  engineer,  ap- 
proached the  station  at  Mapleton  at  too 
high  a  rate  of  speed,  at  such  a  rate  that 
the  train  was  not  within  his  control  when 
he  reached  ihat  station,  and  therefore 
plaintiff  in  error  insists  that  the  defendant 
in  error  was  guilty  of  negligence  in  not 
haTlng  bis  train  under  control  at  the  Ma- 
pleton station,  and  that.  If  he  had  so  done, 
the  accident  would  not  have  occurred  at 
the  other  station.  It  appears  from  the 
erldenee  that  the  collision  occurred  some 
three  miles  distant,  and  it  does  not  ap- 
pearthatlt  occurred  by  reason  of  tbespeed 
with  which  the  defendant  in  error,  as  en- 
gineer, approached  the  station  at  Maple- 
ton.  No  accident  occurred  there,  and  we 
think  tbat,  if  the  theory  of  the  defendant  in 
error  is  correct,  the  facts  to  sustain  which 
the  Jary  fonnd  to  be  proved,  he  was  not 
chargeable  with  negligence  on  account  of 
the  rate  of  speed  with  which  his  train  ap- 
proached the  station  at  Mapleton.  Plain- 
tiff In  error  also  insists  that  the  damages 
found  by  the  Jury  in  this  case  are  excess- 
ive.  We  do  not  think  so.  The  injury 
which  the  dttfendant  in  error  received  was 
very  serious  and  grave.  There  are  several 
other  points  insisted  upon  by  the  plaintiff 
In  ^rrur  which,  to  our  minds,  are  wholly 
Immaterial  in  the  determination  of  this 
cane:  and,  whether  tbey  are  well  taken  or 
not,  it  is  unnecessary  to  consider,  as  they 
cannot.  In  the  view  we  take  of  the  case, 
be  eanse  for  a  new  trial.  Judgment  af- 
firtned. 


Nbsbit  ▼.  Donald. 
ISvipreme  Court  of  Oeorgia.    Oct  10, 1890.) 

App«a1/— Kktikw— Pkactiob. 

1.  Where  the  evidence  is  conflictiof ,  the  dls- 
cretionof  the  trial  Judge  inrefnsing  an  id]  auction 
or  tlie  Appointment  of  a  receiver  mil  not  be  in- 
terfered with  on  appeaL 

9l  Where  a  i>etition  in  an  action  to  set  aside 
s  eertain  Inatroment  alleges  tbat  the  instrument 
is  a  deed,  and  is  void  becaose  procured  by  fraud, 
plaintUb  cannot  contend  on  appeal  that  the  in- 
etrtunent  is  a  will,  and  is  void  oecauae  not  exe- 
cuted aooording  to  law. 

Error  from  superior  court,  Fulton  coun- 
ty ;  Ci-ABXE,  Judge. 

J.  R.  Wblteslde,  for  plaintiff  in  error.  R. 
J.  Jordma,  for  defendant  in  error. 

SmMOMB,  J.  Melissa  Nesbit,  Lula  Will- 
f&ms,  and  Henry  WiUiamn  (the  latter  b> 
Us  next  friend)  filed  their  petition  against 


S.  M.  Donald,  seeking  to  set  aside  a  certain 
deed  of  gift  made  by  Ann  Davis,  an  aunt 
of  the  petitioners,  to  the  defendant  and 
two  of  the  petitioners,  Melissa  Nesbit  and 
Lnla  Williams,  upon  the  ground  that  the 
defendant  procured  the  deed  to  be  made 
by  fraud  and  undue  influence;  that  the 
signing  of  it  was  not  the  free  act  of  the 
said  .\nn  Davis;  tbat  there  was  no  consid- 
eration whatever  for  it ;  and  tha  t  it  was 
contrary  to  her  Intention  and  desire  as 
to  the  disposition  of  her  property,  and 
was  a  cloud  upon  the  title  which  they  had 
a  right  to  have  removed.  The  petition 
also  prayed  for  an  injunction  and  the  ap- 
pointment of  a  receiver. 

1.  The  case  comes  to  this  court  upon 
exceptions  by  the  plaintiffs  to  the  reiuRal 
by  the  trial  Judge  to  grant  an  injunction 
and  appoint  a  receiver.  We  do  not  think 
he  erred  In  so  doing.  The  evidence  of  the 
plaintiffs,  and  of  the  defendant,  was  con- 
flicting upon  the  questions  made  in  the 
bill;  and,  as  frequently  decided  by  this 
court,  where  such  conflict  exists,  and  the 
trial  Judge  refuses  an  injunction  or  the  ap- 
pointment of  a  receiver,  bis  discretion  will 
not  l>e  interfered  with. 

2.  In  the  argument  before  us.  It  was  in- 
sisted by  counsel  for  the  plaintiffs  In  error 
tbat  the  instrument  sought  to  be  set  aside 
was  not  a  deed,  but  was  a  will;  and  that 
it  was  void  as  a  will  because  executed  in 
the  presence  of  two  witnesses  only,  in- 
stead of  three,  as  the  Code  prescribes.  This 
point,  however,  so  far  as  the  record  dis- 
closes, was  not  made  In  the  court  below. 
On  the  contrary,  the  petition  alleges  that 
the  instrument  is  a  deed,  but  Is  void  be- 
cause procured  by  fraud  and  undue  influ- 
ence; and  this  was  the  only  point  made 
by  the  pleadings  and  the  evidence  before 
the  trial  Judge.  The  plaintiffs  In  error 
cannot  change  the  issue  after  the  case 
comes  to  this  court,  and  insist  tbat  the 
Instrument  is  void  upon  a  ground  not 
taken  in  the  pleadiugs  in  the  court  below. 
It  the  instrument  is  a  will  and  not  a  deed, 
the  plaintiSs  in  error,  if  they  desire  to  do 
so,  may  amend  their  bill  and  uiake  the 
proper  allegations;  and  the  learned  Judge 
10  the  court  below  will  doubtiess  decide 
the  question  according  to  law.  As  the 
case  now  stands  we  must  affirm  the  Judg- 
ment.   Judgment  affirmed. 


Wtnnb  v.  Conklin. 
(Suprem*  Court  of  Oeorgia.    Oct  18,  1890.) 

Mastbb  ahs  SsBViiST— NBOuexNoa  or  Minor 
Sbbvikt. 
PlalntUT,  18  years  of  age,  had  been  injured 
while  in  defendant's  employ.  Previous  to  the 
injury  he  had  been  put  to  work  on  a  large  ma- 
chine, which  a  boy  of  bis  size  and  age  could  not 
successfully  operate.  The  boys  in  the  shop  were 
allowed  to  use  the  machine  for  their  own  pur- 
poses when  not  required  10  work  for  their  em- 
ployer. Plaintiff  was  injured  while  using  the 
machine  for  his  own  purposes,  and  alleged  negli- 
gence on  defendant's  part  in  not  preventing  him 
from  using  the  machine,  but  he  did  not  testify 
whether  he  knew  that  the  machine  was  danger- 
ous, or  whether  he  had  capacity  to  appreciate 
the  danger.  Held,  that  it  was  error  to  grant  a 
nonsuit,  as  the  qaestlon  whether  plaintiff  had 
capacity  to  appreciate  the  danger  and  provide 
against  it  was  for  the  Jury. 
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Error  from  city  court  of  Atlanta;  Van 
Bppes,  Judge. 

Arnold  &  AmoM,  for  plaintiff  In  error. 
P.  L.  Myn&tt,  for  defendant  iu  error. 

Blandford,  J.  The  declaration  of  the 
plaintiff  in  error  alleged  that  he  was  em- 
ployed by  the  defendant  in  error  to  work 
In  and  abont  bis  tin-shop,  to  do  Btich  work 
as  njigbt  bo  required  of  him  by  bis  em- 
ployer ;  that  be  was  13  years  of  age,  and 
had  been  put  to  work  by  the  defendant 
npon  a  large  and  heavy  machine,  known 
as  the  "square  shears, "  for  cutting  tin; 
that  he  was  too  young  and  small  to  work 
this  machine  properly  and  safely;  that 
while  in  the  course  of  his  employment, aft- 
er he  had  Unishod  his  work  for  bis  em- 
ployer, he  went  to  this  machine,  and  was 
cutting  outsome  trinket  for  himself;  that 
the  foreman  was  present  in  the  shop,  and 
did  not  prevent  him  from  so  doing;  that 
while  thus  using  the  machine,  and  not  be- 
ing able  to  appreciate  the  danger,  he  had 
two  fingers  of  his  hand  cut  off ;  and  he  al 
leges  negligence  on  the  part  of  bis  master 
in  not  preventing  him  from  using  the  ma- 
chine, and  asks  damages  for  such  injury. 
The  testimony  Introduced  by  the  plaintiff, 
which  was  weak,  tended  to  support  his 
declaration.  He  showed  that  the  machine 
was  large  and  heavy,  and  that  a  boy  of  his 
site  and  age  was  not  able  to  successfully 
operate  it;  that,  previouH  to  the  injury, 
he  had  several  times  been  put  to  work  on 
this  macblne;  tliat  the  boys  in  the  shop 
were  allowed  to  use  the  machine  in  mak- 
ing any  trinkets  or  things  they  desired, 
when  not  required  to  work  for  their  mas- 
ter. He  showed  that  he  was  13  years  of 
age.  He  did  not  testify  whether  or  not 
he  then  knew  the  machine  wa8  dangerous, 
or  whether  he  bad  sufficient  capacity  to 
appreciate  and  prevent  the  danger.  At 
the  conclusion  of  the  plaintiff's  evidence, 
upon  motion  of  the  defendant,  the  court 
awarded  n  nonsuit,  and  the  plaintiff  ex- 
cepted, and  says  the  court  committed  er- 
ror in  so  doing.  We  think  the  case  made 
by  the  plaintiff  was  quite  a  weak  one  for 
the  consideration  of  the  jury;  yet,  we  are 
not  prepared  to  affirm  the  judgment  of  the 
court  below  awarding  a  nonsuit.  It  is 
laid  down  by  Shearman  ft  Kedfleld,  In 
their  work  on  Negligence,  (vulume  1.  § 
218,)  and  fully  sustained  by  the  authori- 
ties referred  to,  that  "it  has  always  been 
assumed,  and  usually  without  argument, 
that  the  general  rule  limiting  the  liability 
of  a  master  to  his  servants  applies  to  mi- 
nor servants  as  well  as  to  others;  no  dis- 
tinction being  made  on  account  of  tholr 
Incapacity  to  contract  for  the  assumption 
of  such  perils.  Thus,  where  a  servant  is 
set  at  dangerous  work,  the  mere  fact  of 
bis  minority  does  not  render  the  master 
liable  for  the  risk,  if  the  servant  has  suffi- 
cient capacity  to  take  care  of  himself,  and 
knows  and  can  properly  appreciate  the 
risk.  But,,  whiiethe  mere  fact  of  minority 
Is  deemed  immaterial,  it  la  well  settled,  in 
America,  at  least,  that  any  actual  inca- 
pacity of  a  minor  to  underHtnnd  and  ap- 
preciate the  i>erils  to  which  he  is  exposed 
is  to  be  fully  considered,  and  that  he  can 
recover  from  his  master  for  injuries  suf- 
fered from  any  perils,  the  nature  of  which 


be  did  not  know,  or  could  not  properly 
appreciate,  If  he  did  nomlnall.v  know,  and 
to  which  a  prudeutand  right-minded  mas- 
ter would  not  hare  allowed  him  to  be  ex- 
posed." Now,  In  this  case,  whether  the 
plaintiff  knew  of  the  hazard  or  peril, 
whether  he  was  of  sufficient  age  and  capac- 
ity to  appreciate  the  same,  and  provide 
against  danger,  are  questions  of  fact, 
which  cannot  be  Judicially  determined  by 
a  court,  but  must  be  left  to  the  considera- 
tion of  a  jury.  We  think  the  case  of 
Bhodes  v.  Banking  Co.,  decided  January 
27, 1890,  and  which  will  be  found  in  lu  S.  E. 
Bep.  922,  applies  to  the  present  case;  and 
what  was  said  In  that  case  to  some  extent 
governs  this  case.  So,  after  much  consid- 
eration and  Investigation,  we  have  ar- 
rived at  the  conclusion  that  the  court  be- 
low erred  In  granting  a  nonsuit.  Judg- 
ment reversed. 

Clabk  ▼.  LiBB  et  ah 
(Supreme  Court  of  Oeorgia.    Oat  10,  1890.) 

Bbeach  or  BoNn— Tbsant  HoLniNe  Otbr. 
Where,  in  an  action  to  recover  possession 
of  realty  against  one  as  a  tenant  bolding  over, 
defendant  files  a  counter-affidavit  and  gives  bond 
oonditioned  to  pay  plaintlS  wliatever  sum,  with 
costs,  he  may  recover  in  the  suit,  a  judgment 
dismissingdeiendant's  affidavit  for  defects  there- 
in, where  there  was  no  recovery  of  a  money  judg- 
ment, even  for  costs,  gives  plaintiff  no  right  of 
action  on  the  bond. 

Error  from  superior  court,  Fulton  coun- 
ty ;  Clakkr,  Judge. 

For  former  report,  see  80  Ga.  i<19,  6  8.  E. 
Bep.  170. 

Oeo.S.  Thomata  and  Ha.rrisoB  &  Peeples, 
for  plaintiff  In  error.  W.  M.  Bray  and 
Hoke  dt  Burton  Smith,  tor  defendants  In 
error. 

Simmons,  J.  Clark  sued  Lee,  Hamilton, 
Cooper,  and  Peel,  making  in  his  petition 
the  following  allegations,  in  substance: 
In  March,  1882,  Lee  went  into  poasession 
of  cartaln  described  realty  as  a  tenant  of 
petitioner,  agreeing  to  pay  a  certain 
monthly  rental.  In  January,  1883,  Lee 
being  in  arrears  for  rent,  petitioner  de>- 
manded  the  rent  due,  and  LeefafUntcto 
pay,  demanded  possession  of  the  preunlsra, 
which  Lee  refused  to  deliver.  On  Febru- 
ary 8, 1883,  petitioner  commenced  proceed- 
ings before  a  magistrate  against  Lee  as  a 
tenant  holding  over,  and  copies  of  tbe  affi- 
davit of  petitioner,  and  tbe  dlsposseesory 
warrant  sued  out  thereon,  are  annexed  to 
the  petition.  On  February  12,  1883,  Lee 
made  and  delivered  to  tbe  offlcerwho  was 
executing  the  warrant  a  pretended  coun- 
ter-affidavit, and  also  delivered  to  him  a 
certain  writing,  pretending  that  It  was  a 
bond  with  good  security,  payable  to  peti- 
tioner for  such  sum  as  might  be  recovered 
against  Lee  on  the  trial  of  the  case  in 
terms  of  the  law,  as  required  in  section 
4079  of  the  Code.  After  a  long  litigation 
about  this  matter,  Lee  was  finally  ejected, 
and  Clark  brought  suit  upon  tbe  bond  to 
recoverdamagesfora  breach  thereof.  The 
case  came  on  for  trial,  and  counsel  for  the 
defendants  demurred  to  the  same,  and  the 
demurrer  was  sustained,  and  tbe  case  dis- 
missed.   Tbe  able  and  learned  Judge  who 
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draided  the  case  In  the  conrt  below  deliv- 
ered his  oplnlun  In  writing,  and  had  It 
attached  to  the  record.  We  have  exam- 
ined the  opinion,  and,  with  the  exception 
of  a  few  verbal  changes,  adopt  it  as  the 
opinion  of  this  court.  It  is  as  follows: 
"The  qaesMon  to  bo  determined  by  the 
conrt  is  whether  or  not,  under  the  facts 
litated  in  the  declaration,  there  has  been 
any  breach  of  the  bond  sued  upon.  Whether 
there  has  l>een  a  breach  of  sach  bond  or 
not  must  depend  of  course  upon  the  con- 
dition of  the  bond,  and  upon  what  has 
taken  place  between  the  parties  thereto. 
The  condition  of  the  bond  is  that  the 
obligor  shall  pay  to  the  plaintiff  In  the 
suit  whatever  sum,  with  costs,  the  plain- 
tilT  shall  recover  against  the  defendant  on 
the  trial  of  the  case  between  these  two 
parties.  The  case  made  between  them  la 
MS  to  whether  or  not  the  defendant  is  a 
tenant  of  the-  plaintlO.  If,  on  the  trial  of 
this  issae.it  is  determined  adverfiely  to  the 
defendant,  then  it  Is  the  right  of  the  plain- 
tiff to  recover  of  the  defendant,  by  the  ver- 
dict of  a  ]ary,  double  the  amount  of  rents 
fltipulated  to  be  paid  by  the  defendant  to 
the  plaintin;  or,  if  there  be  no  contract  as 
to  rents,  double  what  the  premises  are 
shown  to  be  worth  for  rent.  What  I  have 
stated  shows  the  condition  of  the  bond. 
Now  what  has  taken  place?  When  this 
case  came  op  for  trial,  the  defendant's  affi- 
davit was  dismissed  on  accoant  of  some 
defect  in  it.  Nothing  further  was  done. 
The  case  then  in  legal  ettM^t  left  the  court. 
There  was  no  obstruction  to  the  execution 
of  the  warrant.  The  warrant  was  in 
point  of  fact  executed.  There  certainly 
lias,  therefore,  been  no  breach  uf  the  bond 
in  terms ;  that  Is,  no  failure  by  the  obli- 
gors to  pay  the  plaintiff  the  sum  recovered 
by  him  on  the  trial  of  the  case.  It  is 
claimed  on  the  part  of  the  plaintiff,  how- 
ever, that  this  judgment  by  which  the  de- 
fendant's afBdavit  was  dismissed  from  the 
conrt  -was  equivalent  to  a  Judgment  of  re- 
covery, and  that,  accordingly,  there  has 
been  a  breach  of  the  bond  in  substance. 
To  support  this  view,  the  plaintiff  has 
cited  three  cases,  to-wlt,  Freeman  v.  Nor- 
well, 25  Ga. 859:  Glover  v.  Gore, 74  Ga.  680; 
Marshall  v.  Livingston,  77  Ga.  24.  These 
are  cases  in  which  it  was  determined  that 
where  in  an  action  of  trovertbe  defendant 
does  not  give  bond  forthe  property,  (bond 
being  required,)  and  the  plaintiff  does  give 
bond,  and  the  plaintiff  afterwards  volun- 
tarily dismisses  his  action  of  trover,  this 
dismissal  amounts  to  a  breach  of  thebond. 
It  is  held  to  t>e  a  breach  of  the  bond  be- 
cause, in  the  opinion  of  the  supreme  court, 
the  disnilBSal  amounts  to  a  Judgment  of 
restitution;  that  is,  a  Judgment  that  the 
property  be  restored  to  the  defendant  In 
the  action.  It  is  held  thatthls  is  the  effect 
of  the  Jndgment  without  anything  more 
being  done;  that  the  Jndgment  perse  has 
that  operation  In  law.  The  effect  of  the 
Judgment  rendered  In  this  case  dismissing 
the  defendant's  affidavit  Is  altogether  dif- 
ferent. What  that  effect  is  the  Bupreme 
court  has  clearly  stated  In  this  very  case 
when  before  It  for  review.  80  Ga.  619,  6  S. 
B.  Rep.  170.  This  is  the  language  of  the 
court :  '  The  counter-affidavit  is  the  means 
of  bringing  the  case  into    the  superior 


court,  and  giving  that  court  Jurisdiction 
of  that  klud  of  cases.  Whenever  the  conn- 
ter-affldavlt  la  so  defective  as  not  to 
make  any  lasue,  or  when  the  same  has 
been  dismlsaed  by  the  court,  the  whole 
case  goes  out  of  court.  There  is  no  case 
tor  the  court  to  try.  By  operation  of  law 
the  warrant  Is  withdrawn  from  the  court, 
and  returns  Into  the  hands  of  thesherlff  or 
other  officer  to  whom  It  Is  directed.  In 
the  case  of  Habersham  v.  Epplnger.dl  Ga. 
199,  this  court  held  that  It  Is  the  counter- 
affidavit  which  brings  the  case  Into  the 
superior  court;  and  "unless  that  was 
legal,  it  was  the  duty  of  the  sheriff  to  go 
on  with  his  levy  and  sale:  and  when  the 
court  dlsniiBaed  that  counter-nffldavit  be- 
cause It  was  Illegal,  thecase  was  no  longer 
In  that  court,  and  it  had  ho  Jurisdiction 
to  pass  the  order,  or  render  the  Judgment 
dismissing  the  plaintiff's  warrant,  or  set- 
ting it  aside.  The  case,  by  operation  of 
law,  was  remanded  to  the  sheriff,  and  the 
superior  court  had  no  Jurisdiction  of  It 
further."'  Now  In  the  trover  caae,  the 
effect  of  the  Judgment,  as  I  have  said, Is  to 
entitle  the  defendant  at  once  to  an  order 
for  the  restitution  of  the  property.  The 
plaintiff  In  the  trovercase  having  engaged 
by  his  bond  to  restore  It,  there  la  a  breach 
of  thfe  bond  whenever  there  Is  a  Judgment 
forlts  restoration,  and  afallure  to  restore. 
In  this  case,  the  plaintiff  was  entitled  to 
recover  of  the  defendant  such  a  sum  of 
money  as  the  Jury  might  find  the  plaintiff 
was  entitled  to  upon  exhibition  of  his 
proof,  and  upon  Its  being  established  that 
the  defendant  was  the  tenant  of  the  plain- 
tiff. It  is  only  after  such  a  Judgment  of 
recovery  has  been  had,  and  there  Is  a  fail- 
ure to  pay,  that  the  condition  of  the  bond 
has  been  broken.  The  plaintiff,  therefore, 
has  no  cause  of  action  on  the  bond.  The 
declaration  alleges  no  recovery  whatever, 
not  even  for  costs.  Had  costs  been  recov- 
ered, and  not  paid,  there  would  have  been 
a  liability  upon  the  bond  to  that  extent. " 
Jndgment  affirmed. 


ScmncAKN  V.  Tolbkst  et  ah 
{Supreme  Court  of  aeorgfa.   Oct.  10,  1890.) 

HaUOIOUS  FkOSEOUTION — EVIDBROB. 

In  an  action  for  maliciously  and  without 
probable  cause  suinfr  out  a  process  of  famish- 
ment, where  the  evidence  is  so  conflictlnK  as  to 
warrant  a  verdict  either  way,  it  is  reversible  er- 
ror  to  exclude  from  evidence  a  petition  previously 
filed  against  plaintiff  by  defendants,  praying  for 
the  appointment  of  a  reiseiver  and  an  inlunction, 
on  thia  ground  that  plaintlll  was  an  insolvent 
trader,  and  the  debt  was  past  duo,  and  the  order 
of  the  court  denying  such  petition. 

Error  from  superior  court,  Fulton  coun- 
ty; CLAnKE,  Judge. 

Ball  <ft  Hammond,  for  plaintiff  In  error. 
W.R.  Brown  and  Kiug  &  Anderson,  tor 
defendants  in  error. 

Blandfohd,  J.  This  was  an  action  to 
recover  damages  brought  by  the  plaintiff 
agaiaat  the  defendants  on  account  of  the 
defendanta  having  maliciously,  without 
probable  cause,  aued  out  a  process  of  gar- 
nishment in  an  action  brought  by  Tolbert 
against  Schumann.  In  a  case  like  this,  the 
main  question  to  be  considered  Is  whether 
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the  process  of  garnishment  was,  In  tact, 
sued  out  maliciously,  and  without  prob- 
able cause.  And  the  evidence  in  this  case 
belnt;  yery  close  upon  that  question,  and 
it  appearing  to  be  sufficient  to  authorise 
a  verdict  of  the  Jury  either  way,  we  tiiinlE 
that,  where  the  defendants  in  error  had 
applied  previously  to  the  Judge  of  tbe  su- 
perior court  to  appoint  a  receiver  and 
grant  an  injunction  against  tbe  plaintiff 
in  error,  upon  tbe  ground  that  he  was  in- 
solvent, and  tbe  debt  was  past  due,  be  b»- 
ing  a  merchant  and  trader,  not  only  the 
petition  flled  against  the  defendant  by  tbe 
pinintiSs,  but  also  tbe  order  of  the  cban- 
rellor  refusing  tbe  injunction  and  the  ap- 
pointment of  a  receiver,  should  have  been 
admitted  in  evidence  upon  tbe  trial  of  the 
case.  It  certainly  had  a  tendency  to  throw 
some  light  upon  the  question  of  whether 
the  defendants  had  been  actuated  by  ma- 
licious motives  or  not  in  suing  out  the 
process  of  garnishment  complained  of. 
And  upon  thisground  the  Judgment «f  tbe 
court  below  is  reversed.  Judgment  re- 
versed. 

Atlanta  &  West  Point  R.  C!o.  t.  Loftin. 

(Supreme  Court  of  QeorgUi.    Oct  18,  1890.) 

AOOIDBNT  AT  BAILROAD  CBOSBISG— CONTRIBUTOBT 

Neouobncb. 
Code  Ga.  {  2972,  provides  that  11  plaintiff, 
by  ordinary  oare,  could  have  avoided  the  conse- 
qnenoes  of  defendant's  neelisrence  he  cannot  re- 
cover. In  an  action  for  infmies  from  being  stnick 
by  a  train  while  pluntlff  was  crossing  a  railroad 
track  in  tbe  day -time,  at  a  place  not  a  publio 
crossing,  plaintiff  testified  that  he  looked  and 
listened  before  going  on  the  traok,  and  ooold 
have  seen  a  traiu  400  yards  distant,  but  saw 
none,  and  that  he  was  struck  while  maldng  the 
third  step  in  crossing  the  track.  Seld,  that 
plaintiff,  oy  his  own  testimony,  was  guilty  of 
negligence,  and  could  not  recover. 

Error  from  city  court  of  Atlanta;  Van 
Eppes,  Judge. 

Calhoun,  King  A  Spalding  and  J.  T.  Pen- 
dleton, for  plaintiff  in  error.  Blgby  &  Ber- 
ry, for  defendant  in  error. 

Simmons,  J.  Loftin  sued  tbe  railroad 
company,  and  recovered  a  verdict  of  fl,- 
000  for  personal  Injuries,  which  he  alleged 
he  had  sustained  by  reason  of  tbe  defend- 
ant's negligence.  A  motion  for  a  new  trial 
was  made  by  thedefendant,  and  was  over- 
ruled by  tbe  court.  On  the  trial  of  tbe 
case,  tiie  plaintiff  testified,  in  substance, 
as  follows:  Upon  returning  from  a  visit 
to  a  neighbor,  he  had  to  cross  the  railroad 
track  about  2:30  o'clock  in  the  afternoon. 
Be  thought  the  train  bad  gone  by.  Tbe 
wind  blew  pretty  briskly.  When  be  got 
pretty  close,  be  looked  up  and  down  the 
road,  and  saw  no  train,  and  heard  none 
blow.  When  be  gut  almost  across,  be 
looked  and  tbe  train  was  right  upon  bim. 
In  trying  to  escape,  he  fell.  It  did  not 
knock  bim  clear  olf.  Itcarried  bim  around 
Into  a  gully.  When  he  first  saw  tbe  train 
bejnstput  bis  foot  nearly  in  the  track. 
He  was  nearly  across  tbe  track  when  he 
first  saw  tbe  train.  Tbe  place  at  which 
he  was  hurt  was  about  20  yards  inside  the 
limits  of  tbe  cily  of  Grant viUe,  and  a  blow 
post  was  about  111  yards  above  tbe  place 
where  he  was  hurt,  and  it  was  287  yards 


from  tbe  crossing  to  where  he  was  hurt. 
There  was  a  footpath  about  a  foot  wide 
that  crossed  the  plaice  where  he  was  burt. 
When  he  came  to  tbe  track,  be  thought 
the  train  was  behind  tbe  regular  time,  but 
he  looked  up  and  down  tbe  track,  an<l 
could  see  about  400  yards  up  tbe  track. 
He  looked  for  tbe  train  just  before  he  went 
to  cross.  He  was  about  one  step  from 
tbe  track  when  he  looked.  He  could  see 
400  yards  up  the  track,  and  there  was  no 
train.  He  stepped  on  the  cross-tlee,  and 
then  in  no  time  got  his  foot  middle  way. 
He  was  standing  one  step  from  the  track, 
and  there  was  no  train  in  400  yards,  and 
he  tried  to  cross,  and  gut  nearly  to  the- 
outside  rail  when  the  train  struck  bim. 
When  he  started  across,  be  did  not  see  any 
train  In  400  yards.  Four  steps  would 
have  carried  him  over  to  tbe  far  rail  oa 
the  other  side.  The  train  a  truck  bim 
while  be  was  makii)g  tin  third  step.  He 
said  be  looked  tbe  first  time,  and  tbere 
was  no  train.  When  be  went  to  cross  be 
heard  a  sort  of  lumbering.  He  looked 
and  saw  tbe  train,  and  it  was  right  upon 
bim.  The  train  was  not  more  than  10 
steps  from  bim  when  be  made  the  third 
step.  It  would  have  bad  to  run  about  290 
yards  between  tbe  time  be  made  the  first 
step  and  the  time  be  made  the  third.  Tba 
railroad  proved  by  two  witnesses  that 
the  plaintiff  said  shortly  after  he  was 
burt  that  he  saw  tbe  train  before  it  struck 
bim,  and  that  be  thought  be  could  make 
it  across  tbe  road  before  it  struck  bim. 
There  was  conflicting  evidence  as  to 
whether  tbe  whistle  on  tbe  engine  was 
blown  at  the  blow  post  111  yards  above 
where  tbe  plaintiff  was  struck. 

Leaving  out  of  consideration  tbe  ques- 
tion as  to  whether  tbe  railroad  was  negli- 
gent or  not,  we  think  the  trial  Judge  erred 
in  refusjng  to  grant  a  new  trial.  We 
think  It  clearly  appears  from  this  evidence 
that,  it  tbe  plaintiff  in  the  court  below  bad 
exercised  any  sort  of  diligence,  be  could 
have  avoided  tbe  injury.  It  was  broad, 
open  daylight,  and  a  train  conld  have  been 
seen  400  yards  from  the  place  where  the 
plaintiff  was  hurt.  He  was  not  upon  a 
public  crossing.  He  testified  that  be 
looked  and  listened  and  saw  no  train,  and 
yet,  according  to  his  testimony,  by  the 
time  he  took  tbree  steps  acntss  the  track 
he  was  struck  by  the  engine.  It  could  not 
possibly  have  taken  bim  more  than  six 
seconds  to  have  made  tbe  tbree  steps,  yet 
according  to  his  testimony  tbe  train  must 
have  come  In  sight  and  run  290  yards  in 
that  time.  It  seems  to  us  that,  if  tbe 
train  bad  been  near  enough  to  strike  bim 
by  the  time  he  could  make  three  steps,  be 
could  have  seen  it  in  time  to  have  avoided 
the  injury  if  be  bad  exercised  any  diligence 
at  all.  Our  Code  (section  2972)  provides 
that  If  tbe  plaintiff  could,  by  ordinary 
care,  have  avoided  tbe  consequences  to 
himself,  caused  by  tbe  defendant's  negli- 
gence, he  is  not  entitled  to  recover.  Tbe 
plaintiff's  own  testimony  having  shown 
that  he  could  have  avoided  tbe  injury  by 
the  exercise  of  ordinary  care,  and  It  being; 
the  only  evidence  introduced  in  bis  behalf 
as  to  the  manner  in  wblch  be  was  injured, 
we  tbink  the  court  below  ought  to  have 
granted  a  new  trial.     Moreover,  tbe  ae- 
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coant  be  gave  of  the  manner  of  his  injory 
was  BO  improbable  that  It  was  not  worthy 
of  any  credit.  To  say  that  the  train  ran 
400  yards,  and  struck  him  before  he  coald 
take  fonr  steps  across  the  track,  and 
knocked  him  off  without  breaking  any 
bones  or  lacerating  his  skin,  and  that,  too, 
while  be  was  standing  in  the  middle  of  the 
track,  is  too  Improbable  to  believe.  We 
are  inclined  to  think  that  the  account  he 
gave  shortly  after  he  was  hart  is  the  true 
one;  that  Is,  that  he  saw  the  train,  but 
thouftht  be  could  cross  before  it  struck 
him.    Judgment  reversed. 


Everett  et  ah  ▼.  'Wiluamson,  Trustee. 

(SuprniM  Count  tf  NorO^  Carolina.    Dec.  1, 
1880.} 

ArF*AL — BxuM  iwutm    A.gaiemmre  ov  Ebross— 
BmmxMDKt  QV  iMksm. 


t.  When  an  exception  to  erldenoe  Is  so    ^ 

as  not  to  point  ont  the  nature  of  the  error  com- 
plained of,  it  will  not  be  considered. 

2.  An  eocoeption  fw  "misdirection  in  the 
charge, "  without  speoii^Ing  any  partiooiars,  is 
too  generaL  ItcKfnnon  ▼.  liomBon,  lui  JX.  C. 
851,  10  S.  B.  Rep.  518,  oitait  and  api»07ed. 

8.  Wlien  there  is  a  motion  for  a  new  trial  be- 
low for  a  refusal  to  give  iostractions  asked,  this 
is  sofflcient  assignment  of  error.  Taylor  v.  Plnm- 
mer,  106  N.  C.  fie,  U  B.  B.  Bep.  366,  oitPd  and 
dlstingnished. 

4.  A  prayer  for  inatraotion  need  not  be  given 
in  tba  very  words  asked,  if  charged  In  substanoe. 

5.  When  the  sorrender  of  a  lease  before  its 
expiration  is  nnconditlonally  aooepted  by  the  les- 
sor, without  any  reservation,  he  has  no  claim 
acrainat  the  lessee  for  damages  by  reason  of  the 
diminished  rent  paid  thereafter  by  the  new  les- 
see. 

0.  The  frame  of  the  issues  is  largely  left  to 
the  dlaoretion  of  the  ivesiding  Judge  if  they  are 
such  as    arise  upon  the  Dleadings.    Emery  v. 
Railroad,  102  N.  C.  800,  9  S.  E.  Rep.  189. 
(SyllohiM  by  the  CovrL) 

This  was  an  action  for  claim  and  deliv- 
ery, tried  before  Sbifp.  J.,  and  a  Jury,  at 
September  term,  1889,  of  Bichraond  supe- 
rior court.  The  plaintiffs  and  defendant 
butb  claim  the  property  in  dispute  under 
one  Travis  Quick,  who,  it  Is  admitted, 
wan  the  owner  of  it.  The  plaintiffs  claim 
the  crop  and  the  live-stock  sued  for  under 
an  agricultural  lien  and  chattel  mort- 
gage combined,  dated  let  January,  1886, 
and  they  claim  the  engine,  etc.,  under 
chattel  mortgage  and  conditional  sale 
made  in  1881.  The  defendant  claimed  the 
crop  and  live-stock  and  engine  all  under 
the  stlpnlations  of  a  lease, dated  6tb  Octo- 
ber, 1883,  the  conditions  of  which  defend- 
ant alleged  had  been  broken.  Tbeplain- 
tifls  seised  the  property  under  claim  and 
delivery,  and  they  sold  the  same  and  held 
the  proceeds  of  sale  at  time  of  trial.  It 
was  admitted  that  the  property  brought 
a  fair  price,  and  there  was  no  issue  and 
no  contention  as  to  its  value.  The  plaln- 
tftlB   introduced  liens  and  chattel  mort- 

fages  made  by  one  Travis  Quick,  due  1st 
annary,  1885;  also  chattel  mortgage  exe- 
cuted by  the  said  Qnlck  to  Leak,  Everett 
A  Co.,  dated  August  27, 1881.  Copies  were 
introduced asevidence.  A  witness,  Everett, 
one  of  the  plaintiffs,  testified  as  to  thepart- 
nersbip  of  Everett,  Wall  &  Co.   Objection 


was  made  to  effect  of  chattel  mortgage. 
Overruled.  Everett  testified  that  there 
was  98,009.21  due  on  the  mortgages  and 
crop  Hens  Introduced,  etc.  Defendant  in- 
troduced a  paper  purporting  to  be  a  lease 
and  mortgage  of  the  personal  property  of 
his  tenant,  as  alleged,  Travis  Quick. 
There  was  no  dispute  as  to  the  execution 
of  this  paper.  Defendant  Williamson  was 
examined  as  a  witness  for  himself.  He 
testified  that  he  lived  in  Alabama  in  the 
fall  of  1885.  In  that  time  he  received  let- 
ters from  Travis  Quick  saying  that  be 
could  not  carry  out  his  lease.  Became  ont 
"from  Alabama  "in  January,  1886.  Quick 
said  be  could  not  carry  out  his  contract, 
and  wanted  to  surrender  everything,— 
property,  and  all  things  conveyed.  Ev- 
erything. Witness  objected  to  giving  up 
the  lease.  Quick  had  not  paid  the  annui- 
ty mentioned  in  the  contrtict  of  lease;  be 
had  paid  the  rents  for  the  two  years  1884 
and  1885.  Heclaimed  that  injury  had  been 
done  to  the  land,  or  that  the  ditches  had 
been  neglected, — bUl-side  ditches.  There 
was  a  claim  for  Inferiority  or  the  want 
of  proper  grades ;  amountcould  not  bede- 
termlned;  something  due  on  transporta- 
tion, etc.  Qnick  surrendered  all  the  prop- 
erty, and  he  took  it  as  compensation  for 
breaches  of  covenant  in  the  lease.  Quick 
paid  him  36  bales  of  cotton  in  1884,  and 
the  same  in  1885.  He  bad  not  paid  amount 
due  on  the  lease,  and  owed  him  fl05, 
balance  due  according  to  terms  of  lease. 
After  Quick  gave  up  the  property  and 
premises  he  tried  to  rent  the  land,  and 
could  not  get  more  than  25  bales  of  rot- 
ton  per  annum.  Leased  for  the  year  1886 
to  John  Broach  tor  25  bales.  At  the  end 
of  the  year,  leased  again  to  Broach  for 
two  years  at  20  bales  per  annum.  Broach 
was  to  build  some  booses  and  pay  taxes. 
He  could  not  lease  the  property  for  more 
than  20  bales  of  cotton.  He  told  the 
sheriff  that  be  would  surrender  all  but 
the  eight  mules,  which  be  (Quick)  had 
when  the  lease  was  made.  He  did  not 
get  a  letter  from  Everett  in  reference  to 
this  matter  in  the  fall  of  1885.  Quick 
turned  over  the  property  to  him  on  the 
19th  of  January,  or  perhaps  the  18th.  He 
may  have  said  something  to  him  about 
surrendering  the  lease  on  the  streets  of 
Rockingham.  The  property  was  turned 
over  on  that  day,  and  the  suit  began  on 
the  next.  Broach,  a  witness,  testified 
that  he  was  a  son-in-law  of  (tnlck's. 
Williamson  called  biro  across  tne  street 
in  Kockingham,  where  he  and  Quick  were, 
and  also  Terry.  He  said  "that  he  bad 
called  me  over  to  witness  that  old  man 
Quick  had  given  up. "  He  further  testified 
that  the  ditches  were  not  kept  open ;  that 
the  bili-sides  were  so  steep  that  the  ditches 
would  have  caused  more  washing,  etc., 
tban  if  thesame  bad  not  been  made.  There 
weretwoplaces  cultivated,  and  the  cotton' 
was  ginned  at  the  same  machine.  There 
were  objections  to  the  evidence  in  reference 
to  this  matter.  Overruled.  The  plaintiff, 
at  this  point,  asked  leave  to  amend  the 
complaint.  This  was  objected  to,  but  al- 
lowed upon  terms,  all  of  which  was  made 
a  part  of  the  record. 

Theplalntlffstbeu  introduced  Quick,  who 
testified  that  be  cultivated  both  places  In 
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1885, 12  horses  on  the  Mary  Hall  place,  and 
15  on  Williamson's  place.  Cotton  .seed 
mixed.  SherlB  seized  cotton  on  both  places. 
Mules  were  same  as  those  mortgaged  to 
plalntlS.  Bough  tan  engine  in  1881;  was  Co 
be  Everett's  until  paid  fur.  That  he  had 
paid  all  the  rents  for  the  two  years,  but 
had  not  paid  the  annuity  of  1885.  Prop- 
erty had  not  gone  down  In  1884  and  1885. 
He  turned  it  all  over  because  defendant 
said  he  was  going  to  hold  under  older  pa- 
pers. The  Williamson  place  was  In  better 
condition  in  1886  than  1883.  Witness  said 
that  they  might  flght  it  ont.  He  would 
have  nothing  more  to  do  with  it.  He 
could  not  pay  the  rent.  Cultivated  two 
places.  Everett,  recalled,  stated  that  he 
had  written  letters  to  Wllilamson  while 
in  Alabama  in  reference  to  this  mutter. 
That  he  had  a  conversation  with  William- 
son. That,  as  be  understood,  he  made  no 
rlalm  to  the  property.  Cynthia  Cole  died 
In  1887.  There  was  other  evidence  as  to 
the  damage  to  the  land.  Williamson  and 
Quick  each  swore  that  the  annuity,  so 
called,  had  not  been  paid  to  annuitant. 
Miss  Cole;  not  paid  by  Quick,  nor  by 
Williamson.  The  depaty-sherlft  was  ex- 
amined,and  said  he  seized  theproperty  un- 
der process  in  his  hands,  and  that  it  was 
sold  and  brought  a  fair  price.  His  seicure 
was  on  the  19th  of  January,  1886.  While 
he  had  charge  of  the  oroperty  he  gathered 
some  cotton  from  the  Hall  place;  all  car- 
ried to  Williamson's  gin  and  cotton  ginned 
together.  The  plaintiffs  and  defendant 
each  tendered  issues.  The  court,  after 
hearing  the  parties,  adopted  those  sug- 
gested by  the  plaintiffs  wbich  were  as  fol- 
lows, (the  responses  of  the  Jury  being 
added:)  "(1)  Are  the  plaintiffs  entitled 
to  the  possession  of  the  property  described 
In  the  complaint  or  any  part  thereof? 
Yes.  (2)  Did  defendant  unlawfully  with- 
hold possession  of  said  property,  or  any 
part  thereof?  Yes.  (S)  Did  Travis  Quicii 
comply  with  the  covenants  and  stipula- 
tions contained  in  the  lease,  and  made  by 
him  to  J.  H.  Williamson,  trustee,  during 
the  continuance  of  the  lease?  Yes.  (4) 
What  damage,  if  any,  did  defendant  sus- 
tain by  reason  of  said  breach  ?  Nothing. 
<5)  What  amount  of  rent,  if  any,  was 
due  defendant  by  T.  Quick  at  end  of  lease? 
No  amount." 

Defendant  excepted  to  these  issues,  and 
tendered  others,  four  in  number:  "(1) 
Are  the  plaintiffs  owners  of  the  property 
described,  and  entitled  to  possession?  (2) 
Did  the  defendant  wrongfully  withhold 
the  same?  (3)  "What  damage  have  plain- 
tiffs sustained  by  the  wrongful  withhold- 
ing the  property,  etc.?  (4)  Value  of  the 
property. " 

There  was  no  dispute  as  to  the  value 
of  the  property.  The  plaintiffs  requested 
specific  instructions  to  the  Jury.  Defend- 
ant requested  the  following:  "(1)  That 
there  is  no  evidence  that  Williamson  pro- 
cured the  abandonment  b'y  Quick  of  the 
lease,  or  in  any  way  caused  him  to  fall 
to  perform  any  condition  of  the  lease.  (2> 
That,  If  Quick  did  not  pay  the  annuity 
stipulated  In  the  lease,  then  the  Jury  will 
And  third  Issue, 'No.'  (3)  That,  if  they 
believe  Quick,  that  he  did  not  pay  annuity 
(or  1885,   they  will  answer  third   issue. 


♦No.'  (4)  That,  If  they  believe  the  evi- 
dence, they  will  answer  fifth  issue, '  Forty- 
five  bales  of  cotton,  weighing  five  hun- 
dred pounds.'  (5)  It  they  believethe  whole, 
they  will  answer  the  third,  'No.'  (6) 
That,  if  they  believe  the  evidence,  they 
will  find  as  damages  the  defendant  sos- 
tained  at  least  the  value  of  tiiteen  bales 
per  annum  for  the  three  years  of  lease 
unperformed  by  Quick,  and  the  unpaid  an- 
nuity of  148."  The  court  charged  the 
Jury,  in  substance,  as  follows:  The  testi- 
mony was  recapitulated.  The  lease  un- 
der which  the  defendant  claimed  was  care- 
fully read  to  the  jury,  and  their  attention 
called  to  the  breaches  assigned  by  the  de- 
fendant under  which  he  claimed  the  prop- 
erty "They  were  told  that,  so  far  an  the 
annuity  due  to  Miss  Cole,  there  was  only 
the  testimony  of  Williamson  and  Quick, 
each  of  whom  said  that  the  annuity  dae 
in  1885  had  not  been  paid  by  either  of 
them.  Their  attention  was  called  to  the 
facts  generally,  and  specially  that,  it  the 
covenants  in  the  lease  had  been  violated, 
the  defendant  had  a  right  to  restrain  the 
property  in  controversy. "  The  court  fur- 
ther told  the  Jury  that  there  was  evidence 
tending  to  show  that  the  lease  made  by 
Quick  had  been  surrendered  to  the  defend- 
ant, and  had  been  accepted.  That  they 
must  Judge  from  all  the  evidence  whether 
or  not  such  was  the  fact.  That  counsel 
had  debated  the  matter  fully.  The  court 
further  told  the  Jury  "that  if  the  condi- 
tions of  the  lease  had  been  performed  by 
Quick,  and  that  if  the  lease  had  been  sur- 
rendered with  the  understanding  that  it 
should  be  canceled,  then  the  claim  of  the 
defendant  could  not  be  sustained,  and 
that  such  a  surrender  and  acceptance 
would  end  the  matter,  or  equivalent 
words."  Judgment  in  favor  of  plaintiflts. 
Appeal  by  defendant. 

J.  A.  Lockbart,  for  appellant.  J.  D. 
Sbaw  and  Jones  &  Tillett,  for  appellees. 

Clark,  J.  The  defendant  excepted  to 
the  issues  adopted  by  the  court,  and  to 
the  refusal  to  submit  those  tendered  by 
himself.  .  We  think  the  issues  submitted  by 
the  court  were  proper,  and  better  adapted 
to  settle  the  controverted  matters  of  fact 
raised  by  the  pleadings.  The  court  cer- 
tainly did  not  exceed  the  discretion  al- 
lowed in  framing  Issues.  Emery  v.  Rail- 
road, 102  N.  C.  209,  9  S.  E.  Rep.  189. 

It  appears  In  the  statement  of  the  case 
that  two  objections  were  made  to  the  evi- 
dence, and  overruled;  but  it  is  not  clear 
hy  whom  the  objections  were  made,  and 
they  are  so  stated  that  it  is  impossible  to 
see  the  nature  or  purport  of  the  objections. 
Besides,  the  party  objecting  seems  to  have 
acquiesced  in  the  action  of  the  court,  as  no 
exception  was  taken  to  the  overruling  of 
the  objections  as  required  by  Code,  S  412, 
(2.) 

The  defendant,  after  verdict,  moved  for 
a  new  trial  for  refusal  to  give  certain  In- 
structions asked  for  liy  him,  and  for  mis- 
direction, which  motion  the  court  refased. 
The  exception  to  the  charge  in  this  whole- 
sale manner  for  "misdirection,"  without 
indicating  in  what  particulars,  is  Insuffi- 
cient to  point  out  to  the  judge  what 
should  be  sent  up,  or  to  put  the  appellee 
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on  notice  of  tbe  points  to  be  argued  In  tbis 
court.  It  Is  therefore  too  Keneral  to  be 
considered.  McKlnnon  t.  Morrison,  104 
N.  C.  354. 10  S.  E.  Rep.  513.  It  is  otiierwise 
as  to  tlie  refusal  to  i^^ive  tbe  specific  in- 
structions asked.  This  case  ditlers  from 
Taylor  V.  Plnmnier,  105  N.  C.  56, 11  S.  E. 
Rep.  266.  There,  tbougli  appellant's  pray- 
er for  instructions  was  refused,  there  was 
"notbing  to  show  that  the  appellant  was 
dissatisfied  with  anything  that  occurred 
on  the  trial  beyond  the  tact  that  he  ap- 
pealed, "—neither  exceptions  to  the  refusal 
to  grant  tbe  prayer  tor  instructions,  nor 
assignment  of  error  therefor.  Here,  the 
api>ellant  moved  for  a  new  trial,  and  as- 
signed as  error,  for  which  it  should  be 
granted,  tbe  refusal  to  g^ve  the  instruc- 
tions which  had  been  asked  by  him.  This 
was  suflSciently  specific  to  cause  every- 
thing bearing  on  those  points  to  be  in- 
cluded In  tbe  case  on  appeal,  and  was  fair 
notice  to  the  appellees  that  the  rights  of 
the  appellant  to  have  tbe  Instructions 
grant^  would  be  insisted  on  in  this  court. 
Tbe  defendant  requested  tbe  court  to 
charge  as  follows:  "(1)  That  there  is  no 
evidence  that  Williamson  procured  the 
abandonment  by  Quick  of  the  lease,  or  in 
any  way  caused  him  to  tail  to  perform 
any  condition  ot  the  lease. "  This  was  im- 
material, and  ought  nut  to  ha  ve  been  given. 
It  was  not  pertinent  to  any  issue.  The 
quenrion  at  issue  was  not  whether  Will- 
iamson had  "procured  the  abandonment" 
or  "caused  him  to  fall. "but  did  Quick  sur- 
render up  the  lease  to  be  canceled,  and 
was  the  same  accepted  by  Williamson? 
That  was  the  question,  and  tbe  defendant 
did  not  ask  the  court  to  charge  the  Jury 
that  there  was  no  evidence  of  this,  and 
did  not  except  to  the  charge  of  the  court 
as  given  on  this  point.  Indeed,  there  was 
evidence  to  show  the  surrender  and  can- 
cellation of  the  lease,  and  the  verdict  in 
effect  finds  that  the  defendant  canceled 
and  surrendered  tbe  lease  as  contended  by 
the  plaintiffs. 

The  third  issue  was:  "Did  Travis  Quick 
comply  with  the  covenants  and  stipula- 
tions contained  in  tbe  lease  made  by  him 
to  J.  H.  Williamson,  trustee,  during  the 
continuance  of  the  lease. "  To  which  the 
jury  responded,  "Yes."  The  defendant's 
second,  third,  and  fifth  prayers  were:  "  (2) 
That,  it  Quick  did  not  pay  tbe  annuity 
stipulated  in  tbe  lease,  then  the  Jury  will 
find  third  issue, -'No.'  (8)  That,  It  they 
believe  Qaick.that  he  did  not  pay  annuity 
for  18X5,  they  will  answer  third  issue, '  No.' 
•  "  •  (5)  If  they  believe  the  whole,  they 
win  answer  the  third,  'No.' "  '  In  this  con- 
nection, bis  honor  charged  the  Jury  as  fol- 
lows :  "  They  were  told  that,  so  far  as  the 
annuity  due  to  Miss.  Cole,  there  was  only 
the  testimony  of  Williamson  and  Quick, 
each  of  whom  said  that  tbe  annuity  due 
In  18S5  had  not  been  paid  by  either  ot 
them.  Their '  attention  was  called  to  the 
facts  generally,  and  specially  tbat,  if  the 
covenants  in  the  lease  had  been  violated, 
tbe  defendant  had  a  right  to  retain  the 
property  in  controversy."  This  was  a 
substantial  compliance  with  the  prayer. 
It  woold  seem  that  upon  this  charge  the 
Jury  might  have  found  in  response  to  the 
third  issae  that  the  stipulations  of  the 


lease  had  not  been  complied  with,  at  least 
to  the  extentof  thef48,due  on  the  annuity 
for  the  year  1885.  Tbat  the  Jury  did  not 
so  find  when  instructed  was  ground  to 
movethe  court  below  for  a  new  trial  in  Its 
discretion,  but  is  not  sufficient  to  Justify 
an  exception  for  not  giving  an  instruction 
which  the  court  in  substance  gave,  though 
not  In  the  identical  words  asked.  More- 
over, it  must  be  noted  that  Quick  testified 
that  the  land  was  lu  an  improved  condi- 
tion when  he  gave  it  up,  and  Everett  tes- 
tified that  Williamson  at  that  time  made 
no  claim  to  the  property.  It  may  be, 
therefore,  that  upon  the  whole  evidence 
the  Jury  found  that  the  <iarrender  and  can- 
cellation ot  the  lease  between  Quick  and 
Williamson  were  absolute  and  uncondi- 
tional, including  a  release  ot  the  f48,an- 
nnlty  due  for  1886. 

The  other  prayers  were:  "(4)  That,  it 
they  believe  the  evidence,  they  will  answer 
fifth  issue,  'Forty-five  bales  ot  cotton, 
weiring  five  hundred  pounds.'  •  •  • 
(«)  That,  if  they  believe  the  evidence,  they 
will  find,  as  damages  tiie  defendant  sus- 
tained, at  least  tbe  value  ot  the  fifteen 
bales  per  annum  for  the  three  years  of 
lease  unperformed  by  Quick,  and  tbe  un  - 
paid  annuity  ot  f48. "  The  fifth  issue  was: 
"  What  amount,  if  any,  was  due  defendant 
by  T.  Quick  at  end  ot  lease?"  There  was 
evidence  tending  to  show  tbat  defendant 
voluntarily  canceled  and  accepted  the 
surrender  ot  the  ieane  from  Quick  three 
years  before  it  would  have  expired,  and 
rented  the  premises  to  another  party  for 
those  years.  It  appeared  from  defend- 
ant's testimony  that  be  was  careful  to 
call  some  one  across  tbe  street  to  witness 
that  Quick  had  given  up.  Wiillaroson's 
conduct  and  language  tend  to  show  that 
he  was  blmseit  anxious  to  have  it  estab- 
llHhed  by  a  witness  that  Quick  had  surren- 
dered in  order  to  rent  to  Broach ;  and  he 
did  rent  to  Broach  that  same  year.  The 
principal  contention  was  whether  the  de- 
fendant accepted  the  surrender  ot  the  lease 
or  not.  It  he  did,  unless  there  was  reser- 
vation ot  the  right  to  hold  Quick  liable  tor 
rent  thereafter,  the  defendant  lost  tbe 
right  to  claim  damages  by  reason  ot  the 
diminished  rent  paid  by  his  new  tenant. 
Deane  v.  Caldwell,  127  Mass.  242.  "The 
effect  of  a  surrender  is  to  terminate  tbe  re- 
lation .of  landlord  and  tenant,  with  all 
the  obligations  of  tbe  parties  to  that 
relation.^  Tayl.  Landl.  &  Ten.  S  518.  "So 
where,  before  the  expiration  of  a  lease  un- 
der seal,  the  lessee  custually  surrendered 
possession  of  tbe  premises  to  his  lessor, 
who  accepted  the  same  and  leased  them 
to  another,  it  was  held  to  be  in  effect  a 
surrender."  1  Wasbb.  Real  Prop.  p.  547, 
c.  10,  §  7,  (6.)  When  the  tenant  abandons 
tbe  premises,  and  tbe  landlord  enters,  be 
cannot  recover  for  rent  accruing  subse- 
quently. Schuisler  v.  Ames,  60  Amer.  Dec. 
168:  Terstegge  v.  Society,  47  Amer.  Rep. 
135;  .Tones  v.  Carter,  15  Mees.  &  W.  718. 
Tbe  court,  therefore,  properly  declined  to 
give  tbese  prayers,  and  in  lieu  thereof  told 
the  Jury  that  if  the  conditions  of  the 
lease  had  been  performed  by  Quick,  and 
that  it  the  lease  bad  been  surrendered  with 
the  understanding  tbat  it  should  be  can- 
celed, then    tbe  claim    ot  the  defendant 
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«oald  not  be  sustatned,  and  that  sneta  s 
surrender  and  acceptance  would  end  tbe 
matter, or  equivalent  words.    No  error. 

County  Boakd  of  Education  t.  Commis- 

8IONER8  of  CiIBBITL'CK  COUNTY. 

(Supreme  Cwat  of  North  Carolina.   Oct  IB, 
1890.) 

Taxation— Statb  and  Coniirr  Taxes— IiUot — 
DiTisioir. 

1.  Under  Const  N.  C.  art  6,  i  1,  proTiding 
that  the  whole  tax-levy  for  the  ordinary  purposes 
of  state  and  county  governments  cannot  exceed 
«6f(  cents  on  property  valued  at  tlOO  in  cash,  a 
tax-levy  for  tne  state  is  paramount,  and  counties 
«an  only  levy  taxes  to  the  extent  the  power  of 
taxation  has  not  been  exhausted  by  the  levy  for 
tbe  state. 

2.  The  levy  of  the  school  tax  for  the  state  was 
not  formally  emd  speoiflcally  set  forth  in  the  tax- 
Ust,  as  required  by  Acts  N.  C.  1889,  c.  218,  i  82, 
bat  was  iS,}i  cents.  Tbe  total  tax-levy  of  the 
«tate  was  40>i  cents  on  a  valuation  of  tlOO.  Held, 
that  the  fact  that  tbe  school  tax  was  informally 
set  forth  did  not  entitle  the  county  to  levy  a  tax 
Above  as  1-6  oents^and  any  tax  collected  by  it 
«bove  that  sum  belSnged  to  the  state. 

Appeal  from  superior  court,  Currituck 
county ;  Whitakbr,  JudK«. 

This  action  is  brought  In  the  name  of  the 
state  ontberelation  of  tbe  county  board  of 
•education  against  tbe  board  of  commis- 
sioners of  thecounty  ol  Currituck,  tbe  treas- 
urer and  sberin  of  that  county,  to  compel 
the  defendants  to  pay  to  tbe  relators  the 
sum  of  money  specified  and  demanded  In  tbe 
-complaintforthe  purposeof  tbe  free  public 
schools  of  the  county  named.  The  follow- 
ing is  a  copy  of  the  material  parts  of  the 
complaint:  "  (I)  That  tbe  defendants,  the 
board  o(  county  comraisBloners  and  the 
magistrates  of  Currituck  county,  at  their 
regular  meeting  In  June,  in  1889,  at  which 
meeting  It  was  their  duty  to  levy  tbe  taxes 
(or  said  year,  levied  on  the  hundred  dol- 
lars' worth  of  property  41X  cents  for  coun- 
ty purposes,  (the  state  having  levied  25 
-cents  on  the  hundred  dollars  worth  of 
property,)  and  failed  and  reluscd  to  levy 
12  cents,  or  any  other  sum,  on  the  hun- 
dred dollars'  worth  of  property  for  school 
purposes,  as  pi-escribed  by  section  2589  of 
the  Code.  (2)  The  sum  of  41^  cents,  levied 
as  aforesaid,  was  necessary  to  defray  the 
many  expenses  of  the  county  government, 
-and  the  same  could  not  be  met  with  a 
smaller  levy.  (S)  Tbatthetaxableproper- 
ty  listed  in  said  county  for  tbe  year  1889 
Amounts  in  value  to  f  096,422.19,  and  the 
tax-list,  as  levied,  went  into  the  hands  of 
tbe  sheriff  of  the  county,  and  was  by  him 
collected  and  paid  Into  tbe  bands  of  de- 
fendant, treasurer  of  said  county,  who  has 
in  band  now  of  the  same  the  sum  of  f871, 
which  is  sufficient  to  pny  12J^  cents  named 
by  the  plaintiff  for  and  due  the  school 
fund,  but,  if  taken,  would  leave  the  coun- 
ty without  sufficient  funds  to  pay  its  ordi- 
nary and  necessary  expenses.  (4)  That 
the  said  treasurer  Is  about  to  pay  out  all 
the  funds  now  In  his  bands,  as  afoiesaid, 
-upon  orders  of  tbe  county  commissioners, 
in  the  ordinary  course  of  tbe  business  of 
the  county,  which  will  not  leave  any  fund 
out  of  which  can  be  levied  and  collected 
the  12ii  cents  for  the  school  fund.  (6) 
That  all  tbe  school  fund  arising  from  all 


other  sources  than  the  12Ji  cents  men- 
tioned in  item  1  of  this  complaint  is  ex- 
hausted, and  unless  tbe  said  12%  cents  are 
given  to  the  schools,  the  same  will  be  en- 
tirely without  the  means  of  having  public 
school  forfour  months. "  Tbe  defendants 
demurred  to  tbe  complaint,  and  asslDrned 
grounds  of  demurrer  as  follows:  "(1)  It 
does  not  appear  that  it  was  the  duty  of 
the  commissioners  and  Justices  of  tbe  peace 
to  make  the  levy  of  123i  cents  set  forth  In 
tbe  complaint,  nor  the  duty  of  Cowell, 
treasurer,  to  pay  tbe  same  to  the  plaintiff, 
or  retain  it  for  plaintiff.  (2)  It  appears 
that  tbe  tax  already  levied  is  equal  to  the 
full  limit  allowed  by  the  constitution.  (3) 
It  appears  that  the  tax  assessed  of  41 
cents  for  county  purposes  is  not  mure  than 
sufficient  to  provide  for  tbe  same,  and  if 
12^  cents  be  deducted,  as  demanded,  the 
county  will  be  left  without  means  to  pay 
its  ordinary  and  necessary  expenses.  (4) 
It  appears  that  tbe  said  commissioners 
and  Justices  met  and  performed  their  du- 
ties, as  they  understood  them,  at  the  time 
and  place  re<inired  by  law,  and  that  they 
have  no  authority  to  reconvene  and  make 
the  levy  at  any  other  time.  (6)  It  ap- 
pears that  the  facts  stated  are  insufficient 
to  entitle  tbe  plaintiff  to  the  writ  of  man- 
damna  against  said  commtssioners  and 
Justices  of  the  peace. "  The  court  overruled 
the  demurrer,  nnd  gave  Judgment  for  the 
plaintiff,  and  the  defendants  appealed. 

Prudeo  &  Vann,  for  appellants.  Tbe 
Attorn^  General ,  for  appellee. 

Merbimon,  C.  J.,  {after stating  tbe  Iketa 
an  above. )  It  is  settled  by  many  decisions 
of  this  court  that  the  equation  and  limit- 
ation oi  taxation,  established  by  the  con- 
stitution, (article  6,  {  !•)  prohibits  and 
prevents  the  levy  of  a  greater  capitation 
tax  than  two  dollars  on  each  taxable  poll, 
and  a  tax  for  the  equal  amount  on  prop- 
erty valued  at  f 300  in  cash,  to  raise  rev- 
enue for  the  ordinary  purposes  of  the  state 
and  county  governments.  This  Is  equal 
to  a  tax-levy  of  66J(  cents  on  property 
valued  at  flOO  in  cash.  For  such  pur- 
poses, the  whole  tax-levy  cannot  exceed 
the  sums  mentioned.  University  v.  Hold- 
en,  ^N.C.410;  Manney  v.  Commissioners, 
71  N.  C.  486;  Trull  v.  Board,  72  N.  0.  388; 
French  v.  Board,  74  N.  C.  692;  Griffen  v. 
Board,  Id.  701;  Clifton  v.  Wynne,  80  N.  C. 
145 ;  Barksdaie  v.  Commissioners,  93  N.  G. 
472. 

The  taxes  for  the  stafe  are  levied  by 
statute,  and  before  the  levyfor  the  several 
counties  by  the  propercountyautboritiea: 
and  hence,  as  well  as  for  other  reasons, 
the  tax-levy  for  the  state  is  paramount, 
has  precedence,  and  must  prevail,  to  tbe 
exclusion,  if  need  be,  ol  the  like  levy  for 
the  county,  unless  otherwise  provided  by 
statute.  And,  moreover,  the  several  coun- 
ties can  only  levy  taxes  to  meet  the  ordi- 
nary expenses  of  the  county  government 
within  tbe  limitation  of  taxation  men- 
tioned, and  to  the  extent  the  power  of 
taxation  for  ordinary  state  and  county 
purposes  has  not  been  exhausted  by  the 
levy  for  the  state.  Any  levy  for  such  pur- 
pose beyond  this  limitation  would  be 
void,  because  in  violation  of  the  cnnstlta- 
tlon,  and  without  authority.  The  statute 
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(Acta  1889,  c.  216,  §  S)  prevallins  at  the 
time  the  defendant  conimissloiiers  and  the 
Jostlces  ol  the  peace  undertook  and  pur- 
ported to  make  the  tax-levy  in  question 
levied  a  tax,  (or  the  ordinary  parpoBea  ol 
the  atate,  of  SS  cents  on  property  of  the 
▼Blue  of  $100. .  The  other  statute  (Code, 
$2589)  also  levied  a  tax  of  12^  cents  on 
property  of  the  like  value  for  the  support 
of  the  public  schools,  and  the  other  stat- 
ute (Acts  1889,  c.  198,  §  17)  also  levied  a  like 
tax  of  3  cents  for  penulons.  Thus  the  tax- 
levy  for  the  ordinary  purpows  of  the  state 
was4(^  cents  on  property  of  the  value  of 
$100.  This  left  the  county  authorities 
named  at  liberty,  within  the  limitation, 
to  levy  a  tax  for  ordinary  county  pur- 
poeesof  oiiIy261-<Scentsou  property  valued 
atflOO.  For  the  reasons  already  stated, 
they  could  not  exceed  that  sum;  hence 
the  levy  they  undertook  to  make  in  excess 
of  it  was  void.  The  levy  made  by  them 
was  valid  only  to  the  extent  of  26 1-6  cents 
on  property  valued  at  $100. 

The  levy  of  12^  cents  school  tax  for  the 
state,  and  8  cents  for  pensions,  was  not 
formally  and  specifically  set  forth  in  the 
tax-list,  a  copy  of  which  was  directed  and 
delivered  to  the  sheriff,  as  directed  by  the 
statute,    (Acts   1889,  c.    218,    S   32,)  as  it 
should  bare  been,    f^evertheless  the  sher- 
iff, as  tax  collector,  collected  as  taxes  a 
sum  of  money  equal  to  the  whole  levy  for 
the  state,  as  explained  above,  and  also  the 
lawful  levy  for  the  county,  to-wlt,  26  1-6 
cents  for  toe  county.    The  excess  of  this 
levy  collected   as  tor  the  county  did  not 
make  it  belong  to  the  county.    The  latter 
was  not  entitled  to  have  it,  because,  as  to 
it,  the  levy  for  the  county  was  void,  it  he- 
Jos'  to  that  extent  in  excess  of  the  limita- 
tion of  taxation.  Althoueh  the  money  was 
so  collected  as  taxes  for  the  county,  it,  in 
contemplation   of  law,  belonged  to    the 
state    by    virtue   of   the  levy  lor   public 
schools.    The  mere  fact  that  it  was  col- 
lected as  taxes  under  an  Improper  head, 
informally  and    under    misapprehension, 
could  out  entitle  the  county  to  have  it,  nor 
could  snch  fact  deprive  the  state  of  the 
rifrht   to  have  it  by  virtue  of  the  lawful 
levy  for  a  lawful  purpose.    To  place  the 
tax  levied  by  the  statute  on  the  tax-list 
was  not  esKential  to  create  the  right  of  the 
state.     If  the  county  authorities  had  un- 
dertaken   to  levy  and  collect  taxes  for 
county    purposes,  to  the  amount  of  66^ 
cents  on  property  of  the  value  of  $100,  Ig- 
noring  th«  statutory  levy  for  the  state, 
this  sorely  could  not  have  the  effect  to  de- 
prive the  state  of  so  much  of  the  taxes  col- 
lected   BM  might  be  embraced  by  the  levy 
for  it.     In  such  case,  it  would  be  the  duty 
uf  tbe   Btaerllt  to  account  and  pay  to  the 
state  its  part  of  the  taxes  collected.  From 
tbe  tax-list,  the  state's  share  could   be 
readily  ascertained.    Clifton  v.  Wynne,  su- 
pra.    Xlie   money  in   question,  therefore, 
bdongrs  "to  the  state.    Judgment  affirmed. 

Brdmiott  v.  McOcirk. 
Oupreme  Court  of  Nortk  CaroUna.    Nov.  6, 

LovO.  / 
VOUnriABT  FaTKINT— MlBTAKB. 

Wliere  a  payment  in  excess  of  the  amount 
dne  is  m«^***  hy  a  debtor,  under  a  mistake  of  fact 


which  ordinary  dillgenoa  la  looking  up  his  rs- 
oelpta  would  have  removed,  the  money  cannot  be 
recovered,  though  the  payment  was  made  to  pro- 
tect the  purchaser  of  chattels  mortgaged  to  se- 
cure the  debl^  against  which  purchaser  replevin 
had  been  brought 

This  was  a  civil  action,  originally  com- 
menced before  a  Justice  of  the  peace,  and 
tried,  upon  appeal,  beforeMAcRAE,  J.,  and 
a  jury,  at  the  July  term,  1890.  of  the  su- 
perior court  of  Oranvllle  county.  The  fol- 
lowing is  the  case  settled  on  appeal,  by 
appellee,  and  accepted  by  appellant: 
Tbe  plaintiff  alleged  that  the  defendant 
was  indebted  to  bim  for  money  paid  in  ex- 
cess of  rent  account,  for  a  certain  bouse  in 
Oxford,  for  tbe  year  1886.  The  defendant 
denied  the  debt,  and  alleged  besides  that 
the  matter  in  controversy  had  been  com- 
promised and  settled  by  tbe  execution 
of  a  chattel  mortgage  and  bond;  by 
the  execution  of  a  bond  and  security 
to  stay  proceedings;  by  tbe  Judgment 
of  S.  V.  Ellis,  J.  P. ;  and  by  the  pay- 
ment of  said  mortgage.  W.  W.  Brum- 
mitt.  the  plaintiff,  testified:  "I  rented  a 
house  for  the  year  1886,  In  Oxford,  of  B. 
H.  McGuire.  I  was  to  give  him  one  hun- 
dred and  twenty-flve  dollars  lor  the  year, 
and  executed  a  note.  Ipaid  bim  a  quar- 
terly payment  in  advance,  and,  after- 
wards, paid  him  $21.26,  and  $10.  I. stayed 
in  the  house  about  seven  months,  until 
about  the  1st  of  August.  1  moved  away 
about  that  time.  Tbe  day  I  moved,  Mr. 
Allen,  defendant's  attorney,  told  me  he 
wouldlndlct  melf  Idld  notglve  him  the 
keys,  and  I  gave  them  to  bim.  In  Febru- 
ary, 1888,  8  months  after  I  had  left  the 
bouse,  one  N.  H.  Whitfleld,  a  clerk  in  de- 
fendant's store,  proposed  to  me  to  buy  my 
pony.  I  asked  $80  for  tbe  pony ;  he  said 
he  would  give*  it,  and  told  me  when  to 
bring  him  down.  I  brought  the  pony, 
and  Whitfield  came  out  and  told  me  to  give 
him  to  the  boy  standing  there,  and  he 
would  pay  me  for  tbe  pony  as  soon  as  Mc- 
Guire came  back  from  the  court-bouse. 
I  waited  until  McGuire  came  back,  and 
went  Into  the  office  with  him.  McGuire 
said, 'You  owe  me  a  note  I  bave  got 
against  you,' taking  the  note  from  bis  safe. 
I  said  I  did  not  think  I  owed  him  any- 
thing. He  said:  'Yes,  you  do.  We  have 
got  your  pony,  and  you  will  bave  it  to 
pay  before  you  get  him.'  Whitfield  saM 
nothing  to  me  about  the  note.  He  was 
not  present.  I  then  left  McGulre's  office, 
and  went  up  to  Whitfield's  house  to  get 
my  pony,    wbltfleld  bad  the  pony  locked 

up,  and  told  me, It,  If  I  could  get  him, 

to  get  him.  I  then  went  home.  It  was 
Saturday.  Monday  I  came  back  and 
fixed  up  the  papers  to  get  the  pony.  I  did 
not  know  bow  much  I  owed  McGuire,  and, 
before  giving  up  the  pony,  he  required  me 
to  execute  to  N.  H.  Whitfield  a  note  for  $88 
secured  by  achattel  mortgageon  the  pony 
and  other  property,  which  was  assigned 
to  McGuire.  I  have  paid  the  $38  note  to 
McGuire.  Since  looking  up  the  receipts  I 
had  taken,  I  find  that,  on  tbe  day  the  note 
for  $88  was  executed,  I  owed  him  only 
$10.41.  McGuire  claimed  I  owed  him  the 
balance  on  tbe  $125  note.  It  was  $41  or 
$42 1  paid  McGuire  on  the  $38  note  made 
payable  to  K.  H.  Whitfield,  and  assigned 
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to  blm.  McGnire  got  a  new  tenant  in 
about  two  weeks,  I  think."  Defendant's 
counael  then  ask^d  wltneea  if  he  did  not 
trade  the  pony  before  the  Whitfield  mort- 
gage was  due;  If  McQuire  did  not  Institute 
claim  and  delivery  proceeding,  and  take 
the  horae  from  Young  Dixon;  if  he  was 
not  present  at  the  trial,  and  did  not  con- 
sent to  the  Judgment  of  S.  V.  Ellis,  J.  P. : 
and  if  he  did  not  pay  the  f  38  note  to  Mc- 
Giiire.  To  all  these  Interrogatories  the 
plaintiff  objected,  upon  the  ground  that 
the  plaintiff  was  not  a  party  to  the  claim 
and  delivery  proceedings,  and  was  not 
bound  by  the  proceedings  or  the  judg- 
ment therein  rendered.  Objection  over- 
ruled. Witness  then  said  he  had  heard  of 
the  claim  and  delivery,  but  that  he  was 
not  a  party  to  the  suit,  nor  was  be  pres- 
ent at  the  trial,  nor  did  he  consent  to  the 
judgment;  that  he  paid  the  f38  note  to 
protect  Dixon.  He  traded  the  pony  to 
Dixon.  Judgment  in  case  of  N.  H.  Whit- 
field, to  Use  of  R.  H.  McGnlre,  vs.  Young 
Dixon  was  settled  between  the  parties 
April  24,  1880.  The  note  set  out  is  for  fS8, 
executed  under  seal  by  the  plaintiff,  Brum- 
mitt,  to  N.  H.  Whitfield,  on  the  6th  day  of 
February,  1888,  payable  on  or  before  the 
1st  day  of  October.  1888, "secured  by  mort- 
gage,'* and  indorsed  by  WhltHeld  to  de- 
fendant, McGuire,  "without  recourse." 
Jordan  Mclver  was  sworn.  He  said  the 
bouse  Brummitt  lived  In  was  occupied  in 
about  two  weeks  after  Brummitt  left.  B. 
T.  Fuller  was  sworn.  He  said  he  moved 
Brummitt  from  the  bouse.  It  was  the 
1st  of  August.  R.  H.  McGuire  testified: 
"Brummitt  occupied  the  house  until  about 
tbe  middle  of  August,  and  I  did  not  get 
a  renter  in  two  or  three  weeks  after  the 
time.  I  sold  the  Brummitt  note  for  $125, 
subject  to  a  credit  of  $62.60,  to  Whitfield 
for  $20.  He  did  not  pay  cash  for  tbe  note, 
but  I  charged  him  up  with  the  $20  tbe  day 
I  sold  him  the  note.  When  Whitfield 
bought  the  pony  of  Brummitt  he  offered 
the  $125  note  un  which  $62.50  was  due,  and 
the  balance  in  money  for  the  pony.  Brum- 
mitt refused  to  do  this.  Whitfield  took 
the  new  note  for  $38.  After  he  got  the 
note  for  $38,  he  assigned  the  same  to  me 
without  recourse. "  Witness  then  produced 
bis  books  and,  after  examining  them,  said 
the  entries  were  made  in  the  book  on  Feb- 
ruary 9th,  which  was  five  days  after  the 
note  was  sold  to  Whitfield,  and  that  tbe 
entry  showed  it  was  $18  instead  of  $20, 
as  stated,  but  that  the  trade  between  him 
and  Whitfield  was  fairandsquare.  "When 
I  found  that  Brummitt  had  traded  the 

Sony  on  which  I,  as  assignee  of  Whitfield, 
eld  the  $38  note  and  mortgage,  I  insti- 
tuted claim  and  delivery  proceedings,  and 
Crews,  the  constable,  brought  the  pony  to 
town  under  tbe  papers.  Tbe  day  of  the 
trial,  April  24, 1889,  John  Elliott  came  in 
and  gave  me  bis  note  at  80  days'  time  to 
stay  the  proceedings.  I  took  the  note  and 
the  suit  was  stopped  and  settled."  N.  H. 
Whitfield  testified:  "1  bought  the  $125 
note  from  McGulre  for  $20.  I  didn't  pay 
blm  cash.  I  bought  the  pony  from  Brum- 
mitt, and  sent  him  up  home  to  the  stable, 
and  locked  him  up.  Brummitt  executed 
tbe  note  and  mortgage  to  me,  and  as- 
signed it  to  McGuire.    Tbe  trade  between 


me  and  McGuire  was  fair  and  square." 
Defendant's  counsel  asked  tbe  court,  in 
writing,    and    before   tbe    argument,    to 
charge  as  follows:  "(1)  Taking  the  plain- 
tiff's own  evidence,  he  cannot  recover.   (2> 
Money  paid  voluntarily,  with  full  knowl- 
edge of  all  the  facts,  in  tbe  absence  of  any 
agreement  expressed  or  Implied  to  repay 
it,  cannot  be  recovered  back,  even  If  paid 
under  protest.    (8)  There  is  no  evidence 
In  this  case  of  any  agreement  to  repay  the 
money  paid  McGuire  by  Brummitt,  or  El- 
liott,   bis    agent.     (4)    The   plaintiff    is 
estopped  by  tbe  chattel  mortgage  of  $38 
(5)  The  plaintiff  is  estopped  by  the  pay- 
ment of  the  $40  by  Elliott.    (6)  Tbere  it> 
no  evidence  that  Brummitt  paid  themoney 
without  a    knowledge  of   the   tactu.    (7) 
This  action  cannot  relate  to  or  affect  the 
execution  of  the  $38  bond  and  mortgage 
of  6tb  February,  1888.    If  the  plaintiff  de- 
sires to  attack  that .  transaction  on  the 
ground  of  fraud,  force,  or  duress,  or  com- 
plicity between  McGuire  and  Whitfield,  be 
must  do  it  in  a  court  of  equity,  and  not  tbe 
court  of  a  Justice  of  the  peace.    (8)  In  no 
aspect  of  this  case  can  the  plaintiff  recover 
of  tbe  defendant."    His  honor  .gave  tbe 
seventh  instruction  in  part,  and  declined  to 
give  the  others,  and  charged  the  Jury  as 
follows:    "If  plaintiff,  or  Elliott  forbim. 
paid  the  defendant  mora  than  he  owed 
blm,  on  rent  of   the  house,  by  mistake, 
thinking  he  owed,  when  lie  did  not  owe. 
him  tbe  amount  so  paid,  be  Is  entitled  to 
recover  it  back,  and  you  must  asctu-tain 
the  amount  so   paid   and  answer  'Yes,' 
and  set  down  the  amount  so  paid.    The 
house  was  rented  by  the  year  for  $12.\     If 
the   defendant  took  back  the  honso  be- 
fore the  term  expired  the  plaintiff  would 
not  owe  him  the  $125,  but  a  proportion- 
ate part  of  it,  at  $10.41  per  month.    But  if 
there  was  a  sale  to  Whitfield,  by  McGaire. 
of  the  note  given  by  plaintiff  to  defendant 
before  It  was  due,  and  \yhltfleld  bought 
the  pony,  and  Brummitt  gave  Whitfield 
bis  note  for  $.38  in  tbe  course  of  tbe  trade, 
and  this  note  was  afterwards  assigned  to 
defendant,  and  paid  by  plaintiff,  the  plain- 
tiff is  not  entitled  to  recover,  and  yonr 
answer  shall  be  '  No.' "    There  was  a  ver- 
dict, and   Judgment   for  the   plaintifl    for 
$27.59.    The  defendant   excepted    to    tbe 
charge,  as  given,  and  for  failure  to  cbarse 
as   rt-queeted.     Also    because  tbe  Judgw 
submitted  the  question  of  mistake  in  pay- 
ing the  debt  by  plaintiff,  whereas  there 
was  no  evidence  of  such  mistake  to  go  to 
tbe  Jury.    Motion  for  a  new  trial  becaose 
the  verdict  was  contrary  to  the  weight 
of  the  evidence,  and  because  tbere  was  no 
evidence  that  the  plaintiff  or  Elliott   paid 
the  defendant  more  than  be  owed  him  for 
rent  of  tbe  bouse   by    mistake.    Motion 
overruled.    Appeal  to  supreme  court. 

R.  W.  Wlustoa,  for  appellant.  T.  T. 
Hicks,  for  appellee. 

Davis,  J.,  (aft,er  stating  tbe  fi»eta  ata 
above.)  The  defendant  asked  for  eight 
specific  instructions,  as  set  out  in  the  case. 
all  of  which,  except  the  seventh,  iw^hich 
was  given  in  part,  (what  part  was  ^ven 
and  what  refused  does  not  appear, >  were 
refused.  If  the  defendant  was  entitled  to 
any  one  of  these  instructions,  and  it  was 
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oot  eared  by  tbe  charge,  as  given,  there 
Tvaa  error.    It  Is  well  settled  tbat  money 
paid  under  a  mistake  of  (act  may  be  re- 
covvred  back,  and  it  is  equally  well  settled 
tbat  money  demande<i  and  paid,  wltb  a 
fnll  knowledge  of  all  the  facts,  cannot  be 
rerovered  back.    Tbe   plalntlB's    counsel 
relies  upon  the  case  of  Pool   v.  Allen,  7 
Ired.  12U,  and  Ada  ms  v.  Reeves, 68  N.C.  134. 
In  Pool  V.  Allen,  Pool,  tbe  plaintiff,  owed 
Allen;  and,  having  removed   to  another 
«tate,  left  two  agents  in  this  state  with 
directions,  among  other  things,  to  pay  tbe 
debt  due  the  defendant,  tbe  then  creditor, 
Allen.    Allen  bad  planed  the  debt  in  the 
bsDds  of  a  constable  for  collection.    One 
of  tbe  agents  paid  the  money  to  the  con- 
stable who  bad  the  claim  in  hand  lor  col- 
lection, and  the  other  agent,  meeting  with 
tbe  defendant,  (creditor,)  paid  tbe  money 
to  him.  and,  after  discovering  that  tbe 
money  bad  been  paid  to  tbe  constable  for 
tbe  creditor,  (Allen,    tbe  defendant,)  It 
was  held  that  tbe  plain  tin  (Fool,  the  debt- 
or) could  recover  back  the  money  paid  un- 
der  mistake,  the  debt   having  been  al- 
ready paid.     The  money  was  paid  and  re- 
ceived in  discbarge  of  a  debt  then  believed 
to  Bubslat.    "In  tbat."  says  Kuffin,  C.  J., 
"there  was  a  total  mistake  on  the  part  of 
tbe  person   making   tbe   payment,    and, 
probably,  on  that' of  the  receiver  also; 
and  It  lis  plain  that  money,  thus  got  un- 
der a  mistake,  and  for  no  consideration, 
cannot    be   kept    ex  equo  et  bono,"  In 
Adams  V.  Reeves,  it  is  said :    "  A  volun- 
tary  payment,    with    a    knowledge    of 
all  the  facts,  caunot  be  recovered  back, 
altbungh  there  was  no  debt,  but  a  pay- 
ment under  a  mistake  of  fact  may  be," 
and  for  this  many  aatborities  are  cited. 
We    see    nothing    in    Pool   v.   Allen,  or 
in  Adams  v.  Reeves,  In  conflict  with  the 
well-aettled   law   that  money  voluntari- 
ly paid   with  a  full  knowledge  of  all  the 
facts  cannot  be  recovered  back.    But  tba 
plaintiff  says:    "In  this  cane  there  was 
compulsion,  for  the  horse,  at  the  time  tbe 
money  was  paid  or  arranged  to  be  paid, 
was  locked  up  in  tbe  clerk's  stable."   Tbls 
was  no  such  compulsion  or  legal  duress  as 
to  make  void  a  payment  made  long  there- 
after, though  made,  as  the  plaintiff  says, 
to  "protect  Dixon,"  to  whom  he  had  sold 
tbe  mortgaged  horse;  and,  if  there  was 
any  mistake  as  to  the  amount  due  when 
the  note  and  mortgage  were  executed  on 
February  6,  1888,  as  a  settlement  of  the 
controversy  then    existing    between  tbe 
partieo.  the  plain  tiff  had  ample  time  before 
the  note  was  due  the  Ist  of  October  fol- 
lowing, and,  certainly,  before   the   pay- 
ment was  made,  April  24, 1889,  by  the  exer- 
cise of  ordinary  diligence  to  "look  up  the 
receipts  be  had  taken,"  and  discover  the 
mistake  before  the  money  was  paid.    It 
appears  from  the  testimony  of  the  plain- 
tiff himself  that  there  was  no  material  fact 
of  which  he  was  ignorant  at  the  time  of 
the  payment,  and  no  mistake  as  to  the 
amount  of  the  debt,  which,  by  ordinary 
diligence,  be  might  not  have  discovered  be- 
fore tbedebt  was  paid.  The  plaintiff  ought 
not  to  bave  given  the  note  if  tbe  settle- 
ment was  not  satisfactory,  and  he  ought 
not  to  have  paid  it  more  than  a  year  after 
If  be  denied  its  correctness  or  validity.    In 
T.128.E.no.5 — 18 


Matthews  v.  Smith,  «7  N.  C.  874,  tbe  plain- 
tiff testified  that  "he  was  forced  to  pay 
the  note  to  relieve  bis  sureties  from  a 
suit,"  and  it  was  held  that  he  could  not 
recover  the  money  back  if  he  paid  it  with 
a  full  knowledge  of  the  facts,  and  tbat  tbe 
court  ought  to  have  instructed  tbe  ]ury 
"tbat,  according  to  tbe  plaintiffs'  own 
testimony,  be  had  full  knowledge  of  tbe 
facts. "  In  Devereux  v.  Insurance  Co.,  9S 
N.  C.  6. 8  8.  £.  Rep.  «39,  it  was  held  that  a 
payment  voluntarily  made,  with  a  full 
knowledge  of  all  the  facts,  though  reluct- 
antly done,  and  under  protest,  cannot  be 
recovered  back.  Money  Toluntarlly  paid, 
with  a  knowlegeof  all  tbe  facts, cannot  be 
recovered  back,  although  there  was  no 
debt.  (k)mmissionerB  v.  Commissioners, 
76  N.  C.  240 ;  Commissioners  v.  Setcer.  70  N. 
C.  426.  Nor,  if  thus  paid,  can  It  be  recov- 
ered back,  though  paid  in  satisfaction  of 
an  unjust  demand,  or  one  tbat  bad  no 
validity.  4  Wait,  Act.  &Def.479.  and  cases 
there  cited.  Nor,  If  the  payment  be  made 
in  Ignorance  or  mistake  of  fact,  can  It  be 
recovered  back,  where  tbe  means  of  knowl- 

i'edge  or  information  is  in  reach  of  the  par- 
ty paying,  and  be  is  negligent  in  obtaining 
it.  Marriot  v.  Hampton,  8  Smith,  Ijcad. 
Cas.  1711;  Adams  v.  Reeves,  supra.  Wltn- 
out   expressing     any    opinion  as  to   the 

1  method  resorted  to  by  the  defendant  to 
obtain  payment  of  his  daimsfor  rent, weare 
of  opinion  tbat  tbe  plaintiff  when  he  gave 
tbe  note  in  February,  1888,  and,  certainly, 
when  he  paid  it  more  than  12  months 
thereafter,  was,  according  to  his  own  evi- 
dence, in  poBsesaion,  or,  by  ordinary  dili- 
gence, might  bave  been  in  possession,  of 
all  the  facts  upon  which  he  bases  his  claim 
now  set  up  to  recover  back  tbe  money, 
and  might  have  availed  himself  of  them 
iu  contesting  the  defendant's  demand,  but 
having  g:iven  tbe  note  in  February,  1888, 
and  paid  it  In  April,  1889,  under  tbe  legal 
compulsion  or  duress,  and  without  setting 
up  any  defense,  or  contesting  Its  validity 
for  any  cause,  as  he  might  bave  done,  be 
waived  any  defense  that  he  might  have 
had,  and,  by  his  own  act,  "settled,"  and 
cannot  now.  under  the  circumstances,  as 
testified  by  him,  recover  it  back.  Tbe  de- 
fendant was  entitled  to  the  first  instruc- 
tinn  asked,  and  this  relieves  us  of  the  ne- 
cessity of  considering  the  others.  There  is 
error. 


Mitchell,  v.  Teosbb. 

(Supreme  Court  of  North  Carolina.   Dec.  1, 
1890.) 

Cabs  on  Appbal. 

When  the  Indge  sustains  exceptions  filed 
by  appellee  to  appellant's  statement  of  case  on 
appeal,  and  directs  the  case  thus  modified  to  be 
redrafted  and  sent  np,  it  is  the  duty  of  tbe  appel- 
lant to  bave  this  done.  When  he  does  not  do  this, 
but  merely  sends  up  Ills  statement  of  case,  u>- 
gether  with  appellee's  exceptions  and  the  order 
of  the  judge,  there  is  no  "case  settled  on  appeal," 
and  tbe  court  in  it*  discretion  (if  there  are  no 
errors  on  the  face  of  tbe  record  proper,)  may,  on 
motion  of  appellee,  or  ex  mero  tnotu,  either  amnn 
tbe  Indgment  or  remand  the  oase. 
{SuUabiu  by  the  CowrU) 

Appeal  from  superlorconrt,  Wilkes  coun- 
ty; OiijfKR,  Judge. 
D.  M.  Furcbes,  for  appellant. 
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Clabk,  J.  The  appellant  served  his 
statement  of  case  on  appeal,  to  which  the 
appellee  filed  numerouH  exceptions.  The 
ladge  sustained  all  ot  the  appellee's  excep- 
tions, and  directed  that  the  case  be  re- 
drafted by  incorporating  the  exceptions 
sustained  and  striking  out  the  parts  of  the 
appellant's  case  which  this  made  neces- 
sary. This  hasnot  been  done.  The  tran- 
script sent  ap  contains  merely  the  appel- 
lant'scase,  together  with  the  appellee's  ex- 
ceptions and  the  order  of  the  judge  sus- 
taining the  exceptions.  The  appeal  is  not 
In  a  condition  to  be  intelligently  presented 
and  argued.  There  is,  indeed,  in  contem- 
plation of  lawno  "casesettled  on  appeal. " 
Theconrt  In  Its  discretion  might,  there- 
fore, well  afSrm  the  Judgment  belowr,  as 
tbem  appear  to  be  no  errors  upon  the  face 
<if  the  record  proper.  The  appellee,  how- 
ever, has  not  moved  the  court  to  affirm 
the  judgment,  and,  in  the  present  case, 
the  coort  will  no  do  so  ex  mero  motu. 
Such  loose  practice,  however,  will  not  be 
tolerated.  The  case  will  be  remanded 
that  the  appellant  may  have  an  opporta- 
oity  to  comply  with  the  order  ot  the  jnd^e 
by  redrafting  and  reforming  the  "case  on 
appeal, "in  conformity  with  the  amend- 
ments and  alterations  required  by  theor< 
der.  The  transcript  should  not  be  cum- 
bered with  appellant's  statement  ot  case, 
defendant's  exceptions  thereto,  and  judge's 
order.  These  are  mtauUx  of  the  settlo- 
ment  with  which  this  court  has  nothing 
to  do.  It  has  often  held  that  it  willnotgo 
behind  the  case  settled.  Had  the  judge 
died  after  passing  upon  the  exceptions, 
and  before  the  case  had  been  reformed,  as 
ordered  by  him,  and  counsel  could  not 
agreeupon  the  redraft,  then,  ex  necessitate, 
these  matters  should  be  sent  up  that  this 
court  might  pass  uponthescope  and  effect 
ot  the  order;  but  here,  though  the  judge 
has  gone  out  of  office,  it  is  still  made  his 
doty  to  settle  the  case,  by  the  last  para- 
graph of  Code,  S  550.  The  redrafted  case 
should  be  sent  to  him  for  signature;  and, 
when  signed  and  settled  by  him,  It  will 
be  sent  up  as  the  transcript  ot  the  "case 
on  appeal. "    Bem  a  n  d  ed . 


State  v.  Mabtim. 

<£hM>renie  Court  of  Norih  CaroUna.    Nov.  7, 
1890.) 

Mauoious  HiBOHiKr— Imicnuira. 
Und3r  Code  N.  C.  |  1083,  providing,  as 
amended  by  Act  N.  C.  1886,  c.  68,  that  il  any 
one  shall  wantonly  and  willfully  injure  the 
property  of  another,  he  shall  be  guilty  of  a  mis- 
demeanor, an  indictment  is  snfflolent  which  al- 
leges that  the  accused  "wantonly  and  willfully 
did  iniore, "  without  charging  that  it  vras  unlaw- 
fnlly  done. 

Appeal  from  superior  court,  Chatham 
county;  Womack,  Judge. 

The  indictment  charges  that  the  defend- 
ant "wantonly  and  willfully  did  Injure  five 
yards  of  cloth  of  the  goods  and  chattels. " 
etc.  Upon  the  plea  ot  not  guilty,  there 
was  a  verdict  ot  guilty.  The  defendant 
moved  In  arrest  ot  judgment,  assigning 
as  grounds  of  the  motion  that  theindlct- 
meotdld  notcharge  that  the  act  was  done 
"nnlawtully."  The  motion  was  denied, 
and  tba  court  gave  Judgment  against  the 


defendant.    He  excepted  and  appealed  to 
this  court. 
The  Attoraeiy  Oeneral,  for  the  State. 

Mebrimon,  C.  J.  The  statute.  (Code,  § 
1082,)  as  amended  by  Acts  1886,  c.  5S,  pre- 
scribes that,  "if  any  person  shall  wantonly 
and  willfully  injure  the  personal  property 
of  another,  he  shall  be  guilty  of  a  misde- 
meanor, whether  the  property  be  de- 
stroyed or  not,  and  shall  be  punished  by 
fine  or  imprisonment,  or  both,  In  the  dis- 
cretion of  the  court.''  The  Indictment 
charges  in  the  very  words  of  the  statute 
that  the  act  was  done  "wantonly  and 
willfully."  Ittbns  charges  the  essential 
and  leading  quality  of  the  criminal  offense 
created  by  the  statute,  and  their  terms 
sufficiently  imply  that  the  act  was  done 
unlawfully.  Lawful  acts  are  not  doue 
wantonly  and  willfully.  There  is  no  error. 
Let  this  opinion  be  certified  to  the  supe- 
rior court,  according  to  law.  It  Is  so  or- 
dered. 


Oay  et  al.  V.  Davis  et  al. 

(Supreme  Court  of  NmiU  Carolina.   Nov.  A, 
1890.) 

FOBBOLOSUSB  OF  HOKTOAaBS — AtTOIOBTB'  FbSS. 

The  court  has  no  authority  to  allow  fees 
to  counsel  directly  for  services  reoidered  to  com- 
missioners appointed  to  sell  land  under  fareolos- 
ure  prooeediags. 

Appeal  from  superior  court,  GranylUe 
county;  Womack,  Judge. 

The  case  is,  in  substance,  this:  A  Jadg- 
meut  in  the  action  was  entered  agalnot 
certain  of  the  defendants.  In  which  tbey 
were  required,  by  a  day  designated,  to 
pay  the  mortgage  debt  specified ;  and  it 
was  ordered  further  that,  if  the  same 
should  not  be  paid  on  or  before  that  day, 
the  defendant  administrator  of  one  of  the 
deceased  mortgagors,  as  commissioner  ap- 
pointed for  the  purpose,  sell  the  land  de- 
scribed in  the  pleadingrs,  and  apply  the 
funds  of  the  sale  to  the  payment  of  th(> 
mortgage  debt,  the  payment  of  the  costs 
of  the  action,  the  allowance  to  himself  oi 
f  20  tor  making  sale.  etc..  an  allowance  of 
$25  to  his  counsel,  as  commissioner,  and 
$6  allowance  to  Hicks  for  making  hla  re- 
port ot  costs,  etc.  The  land  was  twice 
sold,  the  last  time  for  $652.89.  The  appel- 
lants excepted  to  so  much  of  the  Judgment 
as  directs  the  commissioner  to  pay  to  bis 
counsel  $26  out  of  the  fund  raised  by  tbe 
sale  of  the  land,  and  appealed  to  this  conrt. 

J.  B.  Batchelor  and  L.  C.  Edw&rdff,  for 
appellants.  Grnbum  &  Wiaatoa,  tor  ap- 
pellees. 

Mebbimon,  C.  J.,  (after  Stating  tbe  faetii 
aa  above.)  There  is  no  statutory  provision 
In  this  state  that  has  been  brought  to  our 
attention  or  within  our  knowledge  that 
prescribes  or  authorises  an  allowance  ot 
compensation  directly  to  the  counsel  ot 
commissioners  charged  with  a  particular 
duty  by  an  order  of  conrt,  or  otherwise, 
or  to  counsel  ot  trustees,  whatever  may 
be  the  nature  of  the  trusts  wherewith  they 
may  be  charged.  Nor  is  there  any  general 
rule  of  practice  prevaiiiiig  in  coarts  that 
permits  such  allowances  to  be  made.  In 
the  absence  of  •statntory  provlaion,  tbe 
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conrts,  In  tbe  exercise  of  chancery  powers, 
make  allowances  to  commissoners  and 
trusteea  In  appropriate  cases,  and  such  al- 
lowances are  sometimes  enlarged  so  as  to 
embrace  reasonable  compensation  to 
'Counsel  of  sach  commissioners  or  trnstees 
in  caMea  where  connsel  is  necessary  to  a 
proper  dischargee  of  their  duties;  but,  In 
such  cases,  tbe  courts  are  careful  to  see 
that  the  services  were  necessary,  that  the 
charges  are  reasonable,  and  are  charged 
against  the  proper  parties.  In  Mordecal 
V.  Devereux,  74  N.  C.  675,  the  late  Chief 
Jostice  Pearson,  a  lawyer  and  Judge  of 
great  experience  and  ohaervation,  said: 
"This  conrt  has  never  Interfered  between 
attorney  and  client  In  making  allowance 
for  professional  services,  and  we  are  not 
inclined,  at  this  late  day,  to  assume  the 
power  to  do  so.  We  make  allowance  to 
a  clerk  for  stating  an  account,  or  to  a 
commissioner  for  making  sales,  od  the 
groond  that  tbe  work  is  done  by  order  of 
the  conrt;  but  we  have  never  supposed 
that  we  conld  be  called  on  to  settle  fees 
between  client  and  attorney,  although 
ohere  be  a  fund  in  the  keeping  of  the 
court. "  The  court  has  no  authority  to 
determine  what  compensation  connsel 
shall  demand  or  ought  to  have.  It  has 
authority  to  determine  what  are  Just  and 
reasonable  expenses  of  and  allowances 
to  cummissloncrs  and  trnstees  when  th^ 
come  within  its  Jurisdiction  for  appropri- 
ate purposes.  In  some  cases,  they  need 
and  require  the  aid  of  legal  connsel  in  the 
discharge  of  their  duties.  Such  connsel  Is 
necessary  tor  the  Just  protection  and  ad- 
vantage of  all  persons  interested  In  tbe 
execution  of  the  purposes  of  tho  commis- 
sion or  tmst,  but  the  court  can  only  know 
and  deal  with  the  party  over  whom  It  has 
Jurisdiction  and  control.  As  tu  them,  un- 
less otherwise  provided  by  statute,  it  can 
determine  the  measare  of  charges  and  al- 
lowances, and  who  shall  pay  the  same, 
and  that  the  same  shall  or  shall  not  be 
paid  out  of  funds  of  which  the  court  has 
control.  The  court,  therefore,  erred  in 
making  tbe  allowance  to  counsel,  and  di- 
recting the  commissioner  to  pay  the  same. 
It  should  simply  have  allowed  the  com- 
missioner reasonable  compensation  for 
aelllng  the  land,  disposing  of  the  fund, 
and  executing  the  deed  to  the  purchaser, 
«tc.,  as  directed  by  the  Judgment.  What 
is  sncta  reasonable  compensation  or  allow- 
ance, mast  depend  yery  largely  upon  the 
nature  and  circumstances  of  each  case. 
-Ordinarily,  the  duties  of  a  commissioner 
appointed  to  sell  a  tract  or  tracts  of  land 
are  very  plain  and  simple.  He  does  not 
need  and  ought  not  to  require  the  aid  of 
counsel;  and,  in  such  cases,  no  allowance 
on  that  account  should  be  made  to  him. 
He  simply  incurrednecessary  costs.  There 
may  be  exceptional  cases  in  which  a  com- 
missioner might  not  unreasonably  require 
the  aid  of  counsel,  and  he  would  be  al- 
lowed tu  make  reasonable  charges  on  that 
account,  but  tbe  conrt  will  be  very  cau- 
tions in  making  such  allowances,  and  very 
earful  to  prevent  abuses.  Indeed,  it 
would  be  better  in  cases  when  counsel 
may  be  required  tbat  tbe  court  should  In 
advance  allow  such  aid  to  be  employM. 
It  was  raggested  on  tbe  argument  tbat 


the  small  allowance  of  $20  to  the  commis- 
sioner was  surely  not  intended  to  embrace 
fees  to  connsel  for  preparing  the  deed  for 
the  purchaser.  If  this  were  so,  it  could 
not  warrant  the  allowance  made  to  coun- 
sel ;  the  rule  of  practice  above  pointed  oat 
forbade  it.  But.  so  far  as  we  can  see,  the 
duty  of  the  commissioner  was  very  sim- 
ple, and  he  did  not  need  the  aid  of  counsel. 
Tbe  land  did  not  sell  for  a  great  sum,  and 
the  allowance  to  the  commissioner  was 
considerably  greater  than  the  statutory 
allowance  (Code,  §  1910)  to  commissioners 
appointed  to  sell  land  for  partition  for 
"selling  such  land  and  making  title  there- 
to." That  statute  provides  that,  tor 
such  sales  amounting  to  f  500  or  less,  the 
allowance  shall  not  exceed  $10,  and  when 
tbe  sameamonnts  to  more  than  that  sum, 
and  not  exceeding  $2,000,  it  shall  not  ex- 
ceed 2  per  cent,  of  the  amount  of  the  sale. 
The  duties  of  such  commissioners  are  very 
like,  and  not  less  burdensome,  than  the 
duty  of  tbe  commissioner  in  this  case. 
The  purpose  of  the  legislature  Is  to  make 
the  sales  of  land  for  partition  coat  tbe  par- 
ties Interested  as  little  as  practicable,  and 
we  are  unable  to  see  why  such  purpose 
should  not  prevail  as  to  like  sales  made 
under  orders  of  the  court  for  other  pur- 
poses, having  proper  regard  as  to  the  ex- 
tent of  the  services  rendered.  There  is  er- 
ror. The  Judgment  must  be  modified  by 
striking  from  it  the  allowance  to  connsel, 
and  thus  modified,  affirmed.  To  that  end, 
let  this  opinion  be  certified  to  the  superior 
court.    It  is  BO  ordered. 


Brownino  t.  Berbt  et  s/. 

(Supreme  Court  iff  North  Carolina.    Nov.  7, 
1880.) 

Statuti  or  Frauds— PLBADnro—VABiANOB. 

1.  VHiere  plaintiff  declares  under  a  verbal 
oontraot,  void  under  the  statute  of  frauds,  and 
defendant  either  denies  that  he  made  the  oontraot 
or  sets  up  another  and  different  agreement,  or 
admits  tbe  oral  agreement,  and  pleads  specially 
the  statute,  testimony  offered  to  provB  the  parol 
oontraot  is  incompetent. 

2.  Under  a  complaint  for  damages  for  breach 
of  an  alleged  parol  lease  of  a  mill  for  one  year, 
vrith  the  privilege  of  keeping  it  for  five,  there 
can  be  no  recovery  upon  proof  of  an  unqualified 
lease  for  five  years,  the  variance  being  fatal. 

Appeal  from  superior  court.  Orange 
county ;  Armfield,  Judge. 

The  plalntlO  alleged  in  his  complaint 
that  the  defendants,  as  tenants  in  com- 
mon, were  the  owners  of  a  certain  grist 
and  saw  mill  on  £no  river,  which  they 
leased  to  him  for  the  term  of  one  year, 
with  the  privilege  of  keeping  It  for  five 
years  If  he  should  be  disposed  to  do  so. 
Thedefendants  in  their  answer  denied  that 
they  had  entered  into  such  a  contract  with 
plaintifl.  Theplalntlff  furtheralleged  that 
the  defendants  on  their  part  stipulated  to 
make  such  repairs  from  time  to  time  as 
might  be  needed,  but  that  the  water-house 
washed  away,  and  the  machinery  was  In 
bad  condition,  and  in  consequence  of  the 
failure  and  refusal  of  defendants  to  make 
needful  repairs,  as  they  had  contracted  to 
do,  be  had  suffered  great  damage.  Plain- 
tiff was  Introduced  as  a  witness  In  his 
own  behalf,  and  testified  that  the  defend- 
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ants  were  the  owners  as  tenants  in  com- 
mon of  a  certain  mill  property  on  £no 
river,  in  said  connty,  cnnsisting  of  grist- 
mills, (flour  and  corn,)  saw-mill,  and  wool- 
carding  machinery;  that  in  September, 
1886,  he  saw  the  defendants  together,  and 
rented  or  leased  said  property  from  them, 
the  rental  to  be  a  proportion  of  the  tolls 
from  the  mills  and  carding  machine,  and 
they  were  to  have  certain  repairs  made, 
which  he  detailed  at  length ;  that  his  term 
of  lease  was  to  begin  on  the  Istday  of  Jan- 
uary, 18S0;  that  one  Jackson  had  the 
property  rented  op  to  the  Ist  day  of  Jan- 
nary,  li^,  and  was  in  possession ;  that 
Jackson  did  not  occupy  the  dwelling  upon 
the  premises,  known  as  the  "Miller's 
House,"  which  be,  Jackson,  bad  rented, 
and  that  he,  by  the  permission  of  Jackson 
and  tbedefendant  John  Berry, moved  into 
it  in  November,  1885,  and  on  the  Ist  of 
January,  1886,  Jackson  gave  him  full  pos- 
"jession  of  the  entire  property;  that  the 
mills  and  carding  machine  were  much  out 
of  repair:  that  defendants  sawbim  there 
several  times,  and  that  he  paid  them  rents 
montbly.and  that  he  repeatedly  requested 
that  they  make  the  repairs  they  had 
agreed  to  make,  but  they  failed  to  do  so ; 
that  be  remained  in  possession  of  the  prop- 
erty during  the  year  1880,  and  at  the  end 
of  the  year  he  was  dispossessed  by  legal 
process  before  a  Justice  of  the  peace;  that 
be  talked  with  defendant  John  Berry  in 
February,  1886,  and  again  soon  after, 
about  the  repairs,  and  he  said  he  could 
make  none,  as  he  owned  only  a  small  In- 
terest. He  also  called  defendant  Maria 
Berry's  attention  to  the  needed  repairs 
twice,  and  she  promised  to  have  them 
made,  but  In  April,  1886,  she  said  she  would 
not  have  repairs  made,  as  the  property 
would  soon  change  hands;  and  it  was 
sold  for  partition  In  August  afterwards, 
and  defendants  Maria  Berry  and  Lizzie 
Berry  bought  it;  that,  by  reason  of  the 
failure  of  defendants  to  make  the  repairs 
they  bad  agreed  to  make,  he  lost  custom 
and  work  that  he  otherwise  would  have 
done  at  said  mills  and  carding  machine, 
and  thereby  suffered  loss  to  the  amount  of 
$300.  He  testified  In  detail  as  to  loss  of 
custom  because  the  repairs  had  not  been 
made.  He  further  testified  that  the  con- 
tract of  lease  or  rental  was  not  reduced  to 
writing.  On  cross-examination  by  defend- 
n,nt's  counsel,  he  testified  that  the  con- 
tract of  lease  or  rental  of  said  property 
was  not  in  writing;  that  he  leased  the 
property  for  five  years;  that  he  told  de- 
fendants that  he  would  not  move  to  and 
take  possession  of  the  property  for  a  less 
term  than  three  or  five  years,  and  chat 
thereupon  the  contract  was  made  for  five 
years,  and  that  he  was  to  call  again  when 
the  contract  was  to  be  put  in  writing  and 
signed  by  him  and  the  defendants;  that 
be  did  call  twice  for  that  purpose,  but  de- 
fendants were  away  from  home  each  time, 
and  that  he  never  saw  defendants  Maria 
Berry  and  Liiszle  Berry  again  till  after  he 
had  moved  to  the  mills,  and  that  the  con- 
tract of  lease  or  rental  was  never  reduced 
to  writing.  The  plaintiff's  counsel  Insist- 
ed that  the  plaintiff  did  not  onderstand 
the  questiuns  asked,  and  they  were  re- 
peated, and  the  plaintiff  deliberately  and 


repeatedly  answered  thatthelease  orrent- 
al  was  tor  five  years,  without  qualifica- 
tion or  condition,  and,  in  response  to  a 
question  from  bis  own  counsel,  be  said  the 
same.  The  court  then  asked  blm  if  there 
was  anything  said  in  the  contract  aboot 
his  renting  the  property  for  onn  year,  with 
the  privilege  of  a  longer  term  if  he  should 
desire,  and  he  said  there  was  not ;  that  he 
leased  it  for  five  years;  that  he  told  de- 
fendants that  he  would  not  lease  for  u  less 
term  than  three  or  five  years;  and  that  the 
contract  was  for  five  years,  to  begin  the 
let  day  of  January,  18S6,  and  that  It  was 
not  in  writing.  Thereupon  the  court  in- 
formed plaintiff's  counsel  that  the  Instruc- 
tio.ns  to  the  Jury  would  be  that  plaintiff 
could  not  recover.  In  consequence,  the 
plaintiff  submitted  to  a  nonsuit,  and  ap- 
pealed to  the  supreme  court,  and  assigns 
for  error  the  opinion  of  the  court  in  hold- 
ing that  plaintiff  was  not  entitled  to  re- 
cover, insisting  that,  although  the  con- 
tract of  lease  might  be  void  under  thestat- 
nte  of  frauds,  yet  be  was  entitled  to  re- 
cover for  failure  of  defendants  to  make  the 
repairs  they  had  agreed  to  make. 

Graham    &    Winston,    for    appellants. 
Jvne  Parker,  for  appellee. 

AVRRT,  J.,  (After  atating  tbe  Acts.) 
Where  the  plaintiff  declares  upon  a  verbal 
contract,  void  under  the  statute  of  frauds, 
and  the  defendant  either  denies  that  be 
made  the  contract  or  sets  up  another  an<l 
a  dltforent  agreement,  or  admits  the  oral 
agreement,  and  pleads  specially  the  stat- 
ute, testimony  offered  to  prove  the  parol 
contract  Is  incompetent, ana  shonid  be  ex- 
cluded on  objection.  Holler  v.  Rlcbards. 
102  N.  C.  645,  9  8.  E.  Bep.  460;  Morrison  v. 
Baker,  81  N.  C.  76;  Bonbam  v.  Craig,  80  N. 
C.  224.  In  the  case  last  cited.  Chief  Justice 
Smith  lays  down  the  rule  substantially 
that  an  absolute  denial,  in  an  answer  to 
tbe  allegation  in  the  complaint  that  em- 
bodies the  agreement  saed  on,  draws  in 
question  and  pats  at  issne  not  only  its 
validity,  but  Its  legal  existence.  The  piain- 
tiS's  counsel  contend,  however,  that  tbe 
testmiony  ottered  to  establish  the  contract 
was  admitted  without  exception,  and  tbe 
failure  to  object  to  Its  Introduction  placed 
the  defendants  in  the  same  position  that 
they  would  have  occupied  had  they  ad- 
mitted the  making  as  well  as  the  binding 
force  of  the  parol  agrreeroent  sued  on. 
Counsel  insiste<l  also  that,  though  the  lease 
for  five  years  was  void  under  the  statute, 
the  contract  would  be  enforced  as  a  lease 
tor  one  year,  becoming  a  tenancy  from 
year  to  year  In  case  of  holding  over  after 
January,  1887, and  the  defendants  could  be 
compelled  to  perform  the  mutual  stipula- 
tions for  repairs  on  their  part.  If  we  ad- 
mit, for  the  sake  of  argument  only,  that 
this  position  is  tenable,  we  encounter  Im- 
mediately the  Insuperable  barrier  to  the 
plaintiff's  recovery  on  the  supposed  prima 
facie  case  on  which  he  rested,— that  there 
is  a  variance  between  the  allegation  and 
the  proof.  The  plaintlO  testified,  reiterat- 
ing the  statement  more  than  once,  that 
the  parol  agreement  on  tbe  part  of  the  de- 
fendants was  In  terms  an  unqnalifled  lease 
of  the  premises  for  five  years,  and  not  for 
one  year  with  the  prlWlege  of  five,  as  al- 
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leged  in  tbe  romplalnt.  So.U  tbe  contract 
alleged  la  not  that  proven,  it  waa  his  bon- 
or'B  duty  to  tell  the  Jary  that  the  plaintiff 
could  not  prove  a  caaae  ol  action  essen- 
tially different  trom  that  declared  upon, 
and  ask  a  verdict  upon  aucb  evidence,  even 
conceding  the  correctness  ot  the  plaintiff's 
legal  proposition.  If  the  plaintiff  had 
amended  tbe  complaint  here  by  leave  ot 
the  court,  be  most  have  made  it  conform 
to  tbe  evidence  by  ailing  that  be  entered 
under  a  void  verbal  lease  for  five  years. 
If  the  defendants  allow  this  denial  of  the 
old  contract  to  stand  as  their  defense  to 
the  newcanseof  action,  it  cannot  be  main- 
tained, or,  if  they  do  not  choose  to  deny 
the  parol  aareement,  and  enter  the  plea  of 
the  statute,  it  would  pnt  an  end  to  tbe 
action.  It  is  unnecessary  to  pass  upon 
tlie  other  question  discussed  by  counsel. 
There  was  no  error.  The  judgment  must 
be  affirmed. 


LOFTIN  V.  HiNBB. 

<Simrem«  Court  of  North  CamiUma.    Bov.  17, 
1890.) 

MoBTSAaa  on  Fuma  Cbops. 
A  mortgage  execDted  in  1888  on  crops  to1>e 
CDlUvated  during  1880,  1890,  and  1891,  conveys  no 
title,  legal  oreqoitable,  which  can  be  enforced  by 
claim  and  delirevy. 

Appeal  from  superior  court,  Lenoir 
county. 

George  Roantree,  for  appellant.  W.  R. 
AUen,  tor  appellee. 

Clark,  J.  In  June,  1888,  tbe  defendant, 
to  secure  an  existing  indebtedness  of  $825, 
executed  to  the  plaintiff  a  mortgage  "in 
and  to  all  crops  now  being  cultivated,  or 
hereafter  to  be  cultivated,  for  tbe  years 
18S8. 1889, 1890, 1891.  and  as  long  thereafter 
as  may  be  necessary  to  pay  off  and  dis- 
charge said  debt,  on  a  tract  of  land,"  (de- 
scribing it.)  This  is  an  action  in  which  it 
issongbt  by  claim  and  delivery  to  recover 
the  crops  grown  on  said  tract  during  the 
year  1889.  Unless  said  mortgage  con- 
veyed to  tiie  plaintiff  either  a  legal  or  equi- 
table title  to  tbe  crop  of  1889,  the  plaintiff 
cannot  recover.  It  is  held  by  Davis,  J.,  in 
Wooten  T.  Hill.  98  N.  C.  52,  3  S.  £.  Rep. 
846:  "The  authorities  do  not  warrant  tbe 
conveyance  of  an  indefinitely  prospective 
nnplanted  crop,  and  we  think  it  should  be 
limited  to  crops  planted,  or  about  to  be 
planted,  as  the  crops  nest  following  the 
conveyance;"  that  is,  the  crops  of  the 
years  current  when  the  mortgage  is  exe- 
cuted. This  case  is  to  the  same  purport 
as  the  opinion  by  Frakbo.n',  C.  .T.,  in  Mas- 
tin  V.  MarIoW,65  N.  C.  C95,  and  it  has  been 
cited  and  approved  by  Smith,  C.  J.,  in 
8tate  V.  Garris,  98  N.  C.  733.  4  S.  £.  Rep. 
€33;  by  Shephkrd,  J.,  in  Smith  v.  Coor. 
104  N.  C.  139,10  S.  E.  Bep.  460;  and  by 
A'.-EKy,  J.,  in  Taylor  v.  Hodges,  105  N.  C. 
3U,  11  S.  E.  Rep.  156.  We  think  the  mort- 
gage was  invalid  as  a  conveyance  of  title, 
either  legal  or  equitable,  to  tbe  crop  of 
l!)S9,  and  tbe  proceeding  by  claim  and  de- 
livery most  fail. 

Whether  tbe  mortgage  was  good  as  a 
contract  which  tbe  plaintiff  might  enforce 
in  equity  by  subjecting  each  auccedslve 
crop,  or  whether  bis  remedy  is  at  law  by 


damages  for  breach  ol  contract,  we  need 
not  decide;  for,  if  the  plaintiO  can  have 
specific  performance  as  to  each  crop  as  it 
matures, this  is  only  a  right  in  equity,  and 
not  an  equitable  title,  and  he  could  not 
recover  the  possession  of  tbe  crop  by 
claim  and  delivery.  We  may  note,  how- 
ever, that  public  policy,  us  indicated  by 
legislation,  does  not  favor  the  plaintiff's 
contention.  Code,  §  1799,  limits  the  agri- 
cultural lien  for  advances  to  the  crop  ol 
tbe  year  current  when  such  advances  are 
made.  The  act  prohibiting  tbe  dealing  in 
futures  and  similar  legislation  indicate 
the  same  policy.  Political  economintR  as- 
sure us  that  even  the  civilized  world  is 
never  more  than  two  crops  ahead  of  star- 
vation. If,  therefore,  it  is  legalized  that 
tbe  crops  of  future  years  can  be  conveyed 
or  mortgaged,  it  would  be  possible  for 
powerful  syndicates  to  forestall  the  mar- 
ket, and  control  the  very  means  ot  exist- 
ence ot  a  whole  people.  To  an  oppressive 
extent  this  is  done  when  only  tbe  crop  ol 
tbe  current  year  is  subject  to  lien  or  mort- 
gage. Besides,  if  mortgages  on  future  suc- 
cessive crops  are  valid,  those  who  give 
them  would  be  tempted  not  to  plant,  and 
this  would  diminish  production  and  the 
general  prosperity  which  is  dependent  on. 
it.  We  are  indebted  to  the  counsel  of  the 
appellant  for  an  able  and  Instructive  argu- 
ment showlnggreat  research  and  thought, 
but  be  falls  to  convince  us  that  we  should 
reverse  tbe  precedents  above  cited,  which 
are  directly  in  point,  and  in  which  the 
principle  now  contended  for  was  carefully 
considered,  and  rejected  by  tbe  court.  No 
error. 

Garden  t.  Garden. 

(Supreme  Court  of  KorOh  Carolina.    Nov.  17, 
1890.) 

ATTACmnKT— Obounds— NON-RBSroXNOK. 
A  Methodist  preacher  asslKned  to  and  liv- 
ing in  a  district  outside  his  state  is  a  non-resi- 
dent, within  the  meaning  of  attacliment  laws, 
though  he  intends  to  retnm,  and  still  olaimB  a 
residenoe  in  the  states  and  visita  it  once  or  twice 
a  year. 

Appeal  from  superior  court.  Orange 
county ;  R.  F.  Armfikld,  Judge. 

Action  by  O.  Q.  Garden  against  J.  J. 
Garden,  began  in  August,  1888,  before  a 
Justice  of  the  peace,  who  issued  an  order 
of  attachment  on  an  affidavit  that  defend- 
ant was  a  non-resident.  Plaintiff  recov- 
ered Judgment,  and  defendant  appealed  to 
the  superior  court,  where  a  verdict  was 
given  for  plaintiff.  On  defendant's  mo- 
tion, the  order  of  attachment  was  va- 
cated, the  court  making  the  following 
finding  and  order:  "This  cause  coming 
on  upon  motion  of  the  defendant  to  dis- 
solve and  vacate  the  attachment,  it  is 
found  by  the  court,  upontheaffldavitssub- 
mitted,  that  the  deiendant,  by  the  direc- 
tion ot  the  bishop  of  the  Methodist  Church, 
was  assigned  to  the  Baltimore  conference 
as  an  itinerant  preacher  of  said  church; 
that  he  remained  in  said  conference  from 
April,  i881,  to  March,  1889,  intending  to  re- 
turn to  North  Carolina;  tliat  the  defend- 
ant always  regarded  and  considered 
North  Carolina  as  his  home,  and  visited 
tbe  same  once  a  year  during  bis  absence, 
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and  generally  oftener;  tbat  his  absence 
was  of  longer  duration  than  was  Intend- 
ed or  contemplated  by  the  defendant; 
tbat  defendant  always  in  tended  to  retnm 
to  his  home  in  North  Carolina,  and  live 
In  said  state.  .  Plaintiff  aslced  for  a  jury 
to  pass  upon  the  residence  or  non-resi- 
dence of  defendant,  which  was  refused  by 
the  court.  Upon  the  foregoing  facts,  as 
found  by  the  court,  it  Is  adjudged  that  the 
attachment  be  dissolved  and  vacated. 
Plaintiff  appeals. 

Qr&bam  &  Winston,  for  appellant.  J.  S. 
Manning,  for  appellee. 

Shepherd,  J.  The  single  question  pre- 
sented by  this  appeal  is  whether,  upon  the 
facts  found,  the  attachment  should  have 
been  dissolved.  We  are  unable  to  dis- 
tinguish this  case  from  that  of  Wheeler  v. 
Cobb,  75  N.  C.  21.  It  is  there  said  that, 
"  without  deciding  who  in  law  is  a  non- 
resident in  other  respects,  but  confining 
;he  decision  to  a  construction  of  this  stat- 
ute, the  conclusion  Is  tbat  where  one  vol- 
untarily removes  from  this  to  another 
state  for  the  purpose  of  discharging  the 
duties  of  an  office  of  indefinite  duration, 
which  required  his  continued  presence  there 
for  an  unlimited  time,  such  a  one  is  a  non- 
resident of  this  state  tor  the  purposes  of 
an  attachment,  and  that,  notwithstanding 
he  may  occasionally  visit  this  state,  and 
may  have  the  intent  to  return  at  some  un- 
certain future  time."  The  prominent  idea 
is  "that  the  debtor  qiuRtbe  a  non-resident 
of  the  state  where  the  attachment  is  sued 
out;  not  that  he  must  be  a  resident  else- 
where. •  •  •  The  essential  charge  is 
tbat  he  is  not  residing  or  living  in  the 
state,  tbat  is,  he  has  no  abode  or  home 
within  it,  where  process  may  be  served 
so  as  effectually  to  reach  him.  In  other 
words,  his  property  la  attachable  if  his 
residence  is  not  such  as  to  subject  him  per- 
sonally to  the  jurisdiction  of  the  court, 
and  place  him  upon  equality  with  other 
reuidents  in  this  respect. "  Wap.  Attachm. 
35.  We  cannot  understand  how  these  lat- 
ter conditions  could  have  existed  when 
the  defendant  was  living  in  Maryland, 
visiting  this  state  only  once  or  twice  a 
year,  and  with  only  a  general  intention  of 
returning  at  some  Indefinite  time,  and 
making  his  home  here.  Non-residence, 
within  the  meaning  of  the  attachment 
law,  means  the  "actual  cessation  to  dwell 
within  a  state  for  an  uncertain  period, 
without  definite  Intention  as  to  a  time  for 
returning,  although  a  general  Intention 
to  return  may  exist."  Weltkamp  v. 
Loebr,  53  N.  Y.  Super.  Ct.  83. 

Reversed. 


BniB  V.  Scott  et  aJ. 

(Supreme  Court  of  North  CaroUna.    Nov.  18, 
1890.) 

OomvnxoT  of  Wmnaa—Bvmsa  Atua  or 
Homestead. 

1.  In  an  action  to  recover  land  honght  by  the 
plalntiit  at  an  execution  sale,  under  a  judgment 
obtained  byhimseU,  he  is  nota  competent  witness 
to  prove  the  date  of  the  debt  on  which  such  judgr- 
meat  was  rendered,  when  the  judgment  debtor  is 
since  deceased  and  defendant  claims  under  him. 
Sumner  v.  Candler,  86  N.  C.  71,  approved. . 


8.  In  Buch  action,  if  It  appear  that  no  home- 
stead was  laid  off,  advantage  can  be  taken  of 
it,  though  not  specially  pleaded  by  defendant. 
Hobley  v.  Qriffln,  104 14.  Cf.  113, 10  &  E.  Rep.  142, 
approved. 

8.  The  date  of  a  judgment  will  be  taken  as 
the  date  of  the  debt  upon  which  it  was  rendered. 
unless  the  contrary  appear  of  record. 
{SyUiibiu  by  the  Court.) 

This  was  a  civil  action,  to  recover  land, 
tried  before  Brown,  J.,  and  a  jury,  at  May 
term,  1890,  of  Cumberland  anperior  court. 
The  defendants  appealed. 

R.  P.  Buxton,  for  appellanta.  NeW  W. 
Rajr,  for  appellee. 

Clabk,  J.  The  plaintiff  seeks  to  recover 
the  land  In  controversy,  as  pnrchaser  at 
a  sale,  under  an  execution  issued  on  a 
judgment  in  which  be  was  piaintltT.  I' 
appears  from  the  evidence  offered  by  the 
plaintiff  that  no  homestead  was  laid  oB, 
and  that  the  land  was  all  that  the  judg- 
ment debtor  owned.  The  judgment  ob- 
tained before  a  magistrate  and  docketed 
In  the  superior  court  was  dated  April  1, 
1873,  and  bore  interest  from  that  date.  It 
did  not  show  the  date  of  the  indebtedness 
on  which  it  had  been  rendered.  The  orig- 
inal papers  before  the  justice,  and  the  note 
on  which  judgment  had  been  granted,  bad 
been  lost.  The  debt  was  presumably  of 
the  date  of  the  judgment.  Hill  v.  Oxen- 
dine.  79  N.  C.  831 ;  Mebane  v.Layton.  89  N. 
C.  396.  It  therefore  became  material  to 
show  the  date  of  the  note.  Mobley  v.Orif- 
fln,]04  N.C.  112,10  S.E.  Rep.  142;  McCrack- 
en  V.  Adler,  98  N.  C.  400,  4  S.  £.  Bep.  138. 
The  judgment  debtor  was  deceased  at  the 
time  of  this  trial,  and  his  widow  is  the 
principal  defendant,  having  intermarried 
with  the  other  defendant.  The  case  states : 
"  The  plaintiS  then  proposed  to  prove  by 
himself  the  date  of  the  said  note,  and  con- 
tents thereof,  to  sliow  when  said  debt  was 
contracted,  in  addition  to  what  may  bt 
contained  In  the  judgment  roll  of  the  su- 
perior court.  This  was  objected  to  by  th< 
defendant.  Objection  overruled,  and  ex- 
ception by  defendant.  Plaintiff  then  tes- 
tified that  the  note  referred  to  was  dated 
In  1861,  but  couldn't  give  exact  date."  It 
was  error  to  admit  this  testimony.  lu 
Hussey  v.  Kirkman.  95  N.  C.  63.  It  la  held 
that  while  a  plaintiff  In  an  action  may  be 
competent  to  testify  to  the  handwritlnf; 
of  a  deceased  person  to  a  paper  writing 
by  which  it  is  sought  to  charge  his  estate, 
he  is  Incompetent  to  testify  to  the  con- 
tents of  Huch  paper.  In  the  present  case, 
the  answer  "  the  note  was  dated  in  1861 " 
means  clearly  that  the  paper  was  executed 
in  1861,  for  it  is  stated  that  the  question 
was  asked  "to  show  when  the  debt  was 
contracted."  This  necessarily  was  testi- 
mony as  to  a  personal  transaction  between 
the  plaintiff  and  the  deceased,  and  Incom- 
petent, under  Code,  S  590;  Sumner  v.  Cand- 
ler, 86  N.  C.  71. 

The  date  of  the  indebtedness  is  not  stat- 
ed in  the  justice's  judgment,  nor  has  such 
judgment  been  since  amended  to  show  It. 
There  was  a  motion  for  leave  to  Issue  ex- 
ecution which  was  allowed,  and,  in  stat- 
ing the  case  on  appeal,  (Buie  v.  Simmons, 
90  N.  C.  9,)  from  the  order  allowing  it,  the 
judge   does  state  Incidentally,  as   a  tact 
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fonnd.  that  tbelndebtedoean  was  contract- 
ed prior  to  1868.  Snch  finding  la  not  in 
the  record  proper,  but  In  the  statement  of 
the  caae  on  appeal,  and  was  not  as  to  a 
matter  In  Issue  on  the  motion.  It  was 
not  an  estoppd.  Williams  v.  Clouse,  01  N. 
C.  822.  The  plaintlB  evidently  thought 
this,  and  endeavored  to  show  the  date  by 
his  own  testimony,  as  above.    Error. 


Hancock  et  al.  v.  Wootbn  et  til. 

{StVnme  Court  of  ITorth  CaroUna.  Nov.  10, 
1880.) 

SsiTDie  AncB  FRAin>m.>irr  Aagtastam  —  Pab- 

TIBS  —  PKxnBRKD  CXXDITOSB  —  BlOBT  TO  FKO- 


1.  bi  s  rait  by  creditor*  to  set  aside  an  as- 
dgrmneat  a*  firaudnlent,  a  preferred  creditor  is 
not  a  neoessary  partr  defendant,  and,  if,  having 
been  loined  as  defendant,  he  dlea  before  trial,  it 
rests  in  the  discretion  of  the  oonrt  whether  his 
penonal  re^esentativee  should  be  made  parties, 
and  the  trostee  under  the  assianment  cannot  de- 
mand that  the  trial  be  delayed  nntll  that  is  done. 

8.  In  a  salt  by  creditors  to  reduce  their  debts 
to  Judgment,  and  to  set  aside  a  fraudulent  aaslgn- 
ment,  where  the  assignment  is  set  aside,  ana  a 
receiver  of  the  property  appointed,  a  preferred 
creditor,  who  claimed  under  the  assignment  and 
united  with  the  trustee  in  defending  ft,  is  not  en- 
titled to  prove  his  debt  and  prorate  with  the 
plaintifCs  In  the  proceeds  of  the  property. 

8.  The  suit  in  such  case  is  not  converted  into 
a  general  creditor's  bill  bv  an  order  requiring 
notice  to  be  published  for  all  creditors  to  come  in 
and  maJce  themselves  parties,  and,  the  preferred 
creditor  having  allied  himself  with  the  defenders 
of  the  fraudulent  assignment,  he  cannot,  after  a 
decree  setting  it  aside,  come  in  under  that  order. 

Appeal  from  superior  court,  Qreene 
county;  Connor,  Judsre. 

Tbla  was  a  suit  by  creditors  to  reduce 
tbdr  debts  to  judgment  and  to  set  aside, 
as^andnlent,  an  assignment  made  by  W, 
J.  Wooten  tu  W.  A.  Darden,  trustee,  both 
of  whom  were  made  defendants.  Simeon 
Wooten  and  Julia  Wooten.  the  wife  of  W. 
J.  Wooten,  were  preferred  creditors,  un- 
der the  assignment,  and  were  Joined  as  de- 
fendants. Julia  Wooten  died  before  trial. 
There  was  a  decree  for  the  plain  tilts,  and  a 
receiver  of  the  property  was  appointed. 
An  appeal  was  taken  by  Simeon  Wooten 
and  W.  A.  Darden,  the  trustee. 

W.  R.  Alien,  lor  appellants.  F.A.  Wood- 
tmi  and  If.  C  Munroe,  tor  appellees. 

Shbphkrd,  J.  1.  The  first  exception  Is 
addressed  to  tbe  ruling  of  bis  honor  upon 
the  question  of  parties.  The  appellants 
(who  are  W.  A.  Darden,  tbe  trustee,  and 
Simeon  Wooten,  a  preferred  creditor)  ob- 
jected to  proceeding  to  trial  because  of 
the  death  of  the  defendant,  Mrs.  Julia 
Wooten,  another  preferred  creditor.  Her 
beirs  at  law  bad  no  Interest  In  tbe  land 
conveyed  In  the  assignment  because  she 
bad  Joined  with  her  husband,  the  trustee, 
in  tbe  execution  of  the  deed,  and  it  was 
binding  as  to  them ;  and,  for  tbe  further 
reason,  tbat,  upon  ber  death,  her  Interest, 
if  any,  remained  in  ber,  vested  by  surviv- 
orsbip  in  ber  bnsband.  Woodford  v. 
HIgly.  1  Wlnst.  237.  Neither  did  she  have 
any  Interest  in  the  personally,  as  what- 
ever Interest  she  may  have  had  therein, 
passed  to  ber  husband,  as  sole  distributee. 
The  cmly  hsterest  then  which  she  could,  in 


any  view,  have  asserted  against  tbe  plain- 
tiffs was  tbat  ol  a  preferred  creditor,  and 
her  personal  representative  did  not  then 
apply,  nor  has  he  ever  applied,  to  be  made 
a  party;  nor  does  it  appear  tbat  be  has 
ever  offered.  In  any  way,  to  enforce  tbe  aU 
leged  claim  of  his  Intestate.  Tbe  appel- 
lants, therefore,  were  tbe  only  persons 
who  prayed  that  ber  representatives  be 
made  parties  to  the  action.  Did  they 
have  a  right  to  insist  upon  this  and  thus 
delay  the  trial?  As  it  does  not  appear 
that  Simeon  Wooten  had  auy  Interest 
which  conflicted  with  that  of  Mrs.  Woo- 
ten, and  as  it  was  not,  at  tbat  stage  of 
tbe  proceeding  that  he  could  have  had  It 
determined,  (tbe  issue  being  confined  to 
tbe  validity  of  the  deed  alone, )  it  Is  plain  to 
us  that  be  bad  no  legal  right  to  insist  up- 
on the  objection.  Such  conflicting  claims 
between  the  ceatuia  que  tmatent,  had  any 
existed,  could  have  been  passed  upon  sub- 
sequent to  tbe  trial  ol  tbe  issue,  and  to 
that  end  the  court  could  have  brought  in 
tbe  proper  parties.  MItf.Ch.  Fl.  430, notes. 
The  qoestiun  presented,  then,  is  whether 
tbe  presence  of  Mrs.  Wooten  was  neces- 
sary upon  tbe  trial  of  tbe  said  issue,  and. 
whether  the  trustee  could,  as  a  matter  ot 
right,  insist  upon  the  joinder  ol  "her  rep- 
resentatives." Without  discussing  the 
general  subject  ol  tbe  Joinder  ot  trustees 
and  ceatvia  que  trnstent,  and  leaving  un- 
touched the  principles  declared  In  the  sev- 
eral decisions  ot  this  court,  as  applied  to 
particular  cases,  we  will  consider  the- 
single  question  here  presented,  to-wit: 
Whether,  in  an  action  brought  by  a  cred- 
itor to  set  aside  an  alleged  fraudulent 
trust  or  assignment.  It  is  necessary  upon 
the  trial  ot  an  Issue,  as  to  the  validity  of 
tbe  trust  or  assignment,  that  the  ceatuia 
qnetruateut  iboaXA  be  made  parties  de- 
fendant; and  whether  the  trustee,  as  a 
matter  ot  right,  can  in  all  cases  have  them 
made  co-defendants.  In  Barrett  v. 
Brown,  86  N.  C.  666,  cited  by  the  appel- 
lants, there  is  a  general  expression  favoring 
the  afilrmatlve  ot  the  proposition,  but  it 
will  be  noted  that  the  plaintiff  in  that 
case  was  seeking  to  enforce  the  trust  by 
having  an  account  taken  in  order  tbat  she 
might  have  ber  "pro  rata  share  of  ber 
claim,"  and  the  court  very  properly  decid- 
ed that  tbe  trustee  bad  a  right  to  have 
each  ceatui  que  trust  present  In  order  that . 
be  might  contest  tbe  claims  ot  the  others 
and  thus  protect  tbe  trustee  and  have  a 
complete  settlement  ot  the  whole  litiga- 
tion. Quite  different  is  tbe  case  before  us. 
"There  is  a  broad  distinction  (says  Pom- 
eroy  on  Remedies,  §  857.  citetl  with  approv- 
al by  Watt  on  Fraudulent  Conveyances,  § 
137)  between  the  case  ot  an  action 
brought  in  opposition  to  the  trust,  to  set 
aside  the  deed  or  other  instrument  by 
which  it  was  created,  and  to  procure  it  to 
be  declared  a  nullity,  and  that  ot  an  ac- 
tion brought  in  furtherance  ot  the  trust, 
to  enforce  its  provisions,  to  establish  It  as 
valid,  or  to  procure  it  to  bewonnd  up  and 
settled.  In  tbe  flrst  case  the  suit  may 
be  maintained  without  tbe  presence  of 
the  beneficiaries,  since  the  trustees  repre- 
sent them  all  and  defend  for  them. "  To 
the  same  effect  is  tbe  opinion  ot  Chancellor 
Walworth  In  Rogers  v.  Rogers,  8  Paige, 
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!t79.  This  case  BeemH  to  be  regparded  as  a 
leading  one,  and  has  been  almost  univer- 
sally cited  In  the  reports  and  text-books. 
Tbe  ctaancellor  says:  "But  where,  the 
complainant  claims  in  opposition  to  tbe 
asHl^ment.  or  deed  of  trust,  and  stseks  to 
set  aside  the  same,  on  the  ground  that  it 
is  fraudulent  and  void,  he  is  at  liberty  to 
proceed  against  tbe  fraudulent  assignee, 
or  trustee,  wlio  is  tbe  bolder  of  tbe  legal 
estate  In  the  property,  without  Joining 
tbe  cestui  que  trust.  Such  bas  been  the 
uniform  practice  of  this  court  in  relation 
to  cases  of  this  description."  Such,  also, 
istheopinlou  of  Lord  Redebdale  (Mltf.  Cta. 
PI.  4th  London  Ed.  175)  and  of  Justice 
Story,  (Eq.  PI.  §S  215,  216.)  See,  also.  Bar. 
rill,  Assignm.  399;  Russell  v.  Lasher,  4 
Barb.  232;  Wheeler  v.  Wheedon,  9  How. 
Pr.  298;  Tucker  v.  Zimmerman,  61  6a. 
699.  Tbe  overwhelming  weight  of  author- 
ity is  in  favor  of  tbe  rule,  as  above  stated : 
"The  true  explanation  of  this  doctrine 
[says  Story,  supra,  S 141]  is  that  in  cases  of 
this  sort  courts  of  equity  proceed  upon 
tbe  analogy  of  tbe  common  law,  which 
treats  the  personal  representative  of  tbe 
deceased  debtor,  or  testator,  as  the  regu- 
lar representative  of  all  persons  interest- 
ed In  tbe  personal  assets,  and  bound,  by 
bis  bona  Ode  acts,  so  far  as  third  persons 
are  concerned. "  This  view  is  also  strong- 
ly sustained  in  Cheatham  ▼.  Rowland,  92 
N.  C.  840,  in  which  the  court  refused  to 
join  the  cestulfi qaetruBtent,  at  theinstance 
ot  the  trustees,  where  a  claim  was  assert- 
ed against  the  trust  property.  "  The  trus- 
tees [says  tbe  court]  are  tbe  proper  per- 
sons, as  legal  owners  in  charge,  to  man- 
age and  take  care  of  tbe  common  proper- 
ty, not  only  in  its  preservation,  but  in  its 
defense  against  unjust  and  unreasonable 
demands,  from  whatever  source  they  may 
come.  •  *  *  When  tbe  trust  is  abused 
and  they  neglect  or  misappropriate  the 
property,  those  interested  may  interpose 
to  prevent  the  injury  and  enforce  the  exe- 
cution of  the  trust,  or  even  have  the  estate 
taken  away  and  put  into  other  bands. " 
Many  reasons  founded  upon  expediency, 
as  well  as  Justice,  are  assigned  for  tbe  rule 
as  stated,  prominent  among  which  is  the 
avoidance  of  tbe  delay  resulting  from  the 
death  of  cestuia  que  trusteiit,  and  the 
time  elapsing  before  their  representatives 
can  be  made  parties.  Again,  in  tbe  case  of 
a  general  assignment,  (as  this  appears  to 
be,)  great  difflcnlty  will  be  met  in  tbe  serv- 
ice of  process  upon  a  large  number  of  ees- 
tnls  que  trustent,  especially  where  some  of 
tbem  are  non-residents,  or  whose  resi- 
dence is  unknown.  Adhering,  as  we  do, 
to  the  principle  as  laid  down,  that  the  cea- 
tills  que  trubteat  are  not  necessary  par- 
ties in  actions  to  set  aside  deeds  of  trust, 
or  assignments  for  the  benefitot  creditors, 
we  think  that  we  are  authorized,  under 
the  liberal  provisions  of  the  Code,  to  say 
that  a  creditor  may  Join  the  cestulu  que 
trnsteot  In  such  an  action,  and  that  tbe 
cestuis  que  trustent  may  themselves  apply 
to  be  made  parties  defendant.  But,  while 
they  may  thus  be  made  parties,  we  do 
not  think  that  the  death  of  any  or  ail  of 
them,  pending  the  suit,  should  be  a  cause 
of  delaying  the  trial  of  the  issue  touching 
the  validity  ot  tbe  deed,  unless  it  appears 


that  tbe  trustee  is  not  defending  in  good 
faith,  or  that  the  ends  of  Justice  will  be  bet- 
ter subserved  by  having  the  representa- 
tives present.  This  is  addressed  to  the 
wise  discretion  ot  the  court  to  be  exer- 
cised in  view  of  tbe  particular  circumstan- 
ces attending  each  case.  The  court  may, 
also,  upon  proper  cause  shown  by  tbe 
trustee,  (such  as  a  want  of  funds  to  cou' 
duct  the  defense,  or  for  the  purpose  ot  in- 
demnity against  costs,)  reqniretbe  Joinder 
ot  the  eeatuia  que  trustent,  bat  the  same 
discretion  as  to  eompelHog  a  trial  is  vest- 
ed in  the  court,  in  this  case  as  in  tbe  oth- 
ers, in  the  event  of  the  death  of  any  such 
parties.  Applying  these  principles  to  tbe 
case  before  us,  it  is  clear  that  his  honor 
was  right  in  not  postponing  tbe  trial  be- 
cause of  the  death  ot  Mrs.  VVooten.  Tbe 
issae  did  not,  in  tbe  least,  affect  her  claim, 
but  was  confined  solnly  to  the  validity  of 
the  deed.  Her  repreeentantlve  did  not  ap- 
ply to  be  made  a  party,  nor  did  the  trus- 
tee show  any  proper  ground  why  her  rep- 
resentative should  be  Joined.  Neither  did 
it  appear  to  tbe  court  in  any  way  that 
tlie  trustee  was  not  making  a  boAaflcfe  de- 
fense. On  the  contrary ,  it  seems  tbat  tbe 
case  was  stubbornly  contested  from  tbe 
beginning  to  the  end.  We  are,  therefore, 
ot  tbe  opinion  that  tbe  first  exception 
cannot  be  sustained. 

2.  The  second  exception  is  to  the  ruling 
of  tbe  court  declining  (after  tbe  deed  was 
found  to  be  fraudulent)  to  allow  Simeon 
Wooten  to  prove  his  debt,  and  prorate 
with  the  plaintiff  creditors  in  the  proceeds 
of  the  property  conveyed  therein.  It  does 
not  appear  that  the  said  Wooten  partici- 
pated in  the  fraudulent  intent  ot  tbe  trus- 
tor, but  he  claimed  under  the  deed,  and 
united  with  the  trustee  in  defending  it 
against  the  Just  claims  of  the  plaintiffs. 
He  bas  never  abandoned  bis  adverse  posi- 
tion, and  is,  even  now,  insisting  upon  a 
new  trial  upob  the  Issue  involving  tbe  va- 
lidity of  thesaid  trust.  Occupying  this  an- 
tagonistic position,  he  seeks  to  share  in 
the  fruits  of  the  pjaintitt's  recovery,  and 
the  question  is,  shall  be  be  permitted  to 
do  so?  In  order  to  determine  this  point. 
It  is  necessary  to  consider  the  true  charac- 
ter of  this  action.  It  is  claimed  that  it  is 
in  the  nature  of  a  creditors'  bill,  and  tbat 
In  such  actions  all  creditors  may,  at  any 
time  before  final  decree,  be  allowed  to 
come  in  and  prove  their  claims.  Dndoabt- 
edly,  such  is  an  incident  of  what  is  ordi- 
narily called  a  "general  creditors'  bill." 
Such  bills  are  usually  instituted  tor  tbe 
purpose  of  winding  up  tbe  insolvent  e»- 
tates  of  deceased  persons  or  the  attairs  of 
a  corporation.  These  may  be  illustrated 
by  the  cases  of  Pegram  v.  Armstrong,  82 
N.  C.  326;  Wordsworth  v.  Davis,  76  N.  C. 
159;  Long  v.  Bank,  81  N.  C.  41;  Glenn  v. 
Bank,  80  N.  0.  97;  Dobson  v.  SImonton. 
93  N.  C.  268.  In  such  cases  there  are  many 
parties  standing  in  the  same  situation  as 
to  their  rightH  or  claims  upon  a  particu- 
lar estate  or  fund,  and  the  shares  of  a  part 
cannot  be  determined  until  tbe  rights  of 
all  the  others  are  settled  or  ascertained. 
Of  this  nature,  also,  are  bills  brought  to 
enforee  trusts  orassignmentsforcredltots, 
and  other  Instances  where  there  is  a  com- 
munity of  interest,  or  where  the  law  de- 
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Tolvea  upon  tbe  eunrt  tbe  doty  of  taking 
a  fund  Into  Its  cnstody,  and  distributinK 
It  according  to  the  reepertire  intereats  of 
tbe  parties.  In  aacb  caHOtB,  no  priority  can 
be  accinired  by  one  party  suioK  cir  making 
blmself  a  party  before  tbe  otherB;  and, 
perhaps,  on«  who  has  vainly  endeavored 
to  defeat  the  purposes  of  the  action,  may, 
upon  proper  terras,  be  allowed  ills  share 
in  tbe  fund.  Such  creditors'  bills,  how> 
«rer,  are  totally  different  from  those  Insti- 
tuted by  an  nnsecnred  creditor  (or  several 
creditom  if  they  choose  to  unite)  against 
a  living  debtor.  Here  the  field  is  open  to 
all,  and  be  who  first  secures  a  priority  shall 
reap  the  reward  of  his  diligence.  Such 
bills  are  often  said  to  be  in  the  nature  of 
an  eqnltable  S.  fa.  or  equitable  levy, 
(Bisp.  Eq.  §  528,)  and  under  them  the  vig- 
ilant creditor  may  acquire  a  priority  as  he 
does  when  be  pursues  the  analogous  rem- 
tdy  of  oxecntion  at  law ,  Bills  of  this  tclnd 
arecalletl  "Judgment  creditors'  bills,"  (see 
Harv.  Law  Rev.  Oct.,  1890,)  and  are  so 
familiar  in  our  practice  that  it  Is  hardly 
necessary  to  Illustrate  them  by  a  reference 
to  actoi^  cases.  They  were  entertained 
in  equity  forthe  purpose  of  subjectlngequl- 
table  and  other  interests  which  could  not 
be  reached  and  sold  under  execution,  and 
also  for  the  purpose  of  removing  obstruc- 
tions to  legal  remedies,  as  by  setting  aside 
frandalent  conveyances  and  the  like.  Un- 
der tbe  former  practice.  In  either  of  thelast- 
mentluned  cases,  it  was  necessary  betoKA 
resort  cunld  be  had  to  a  court  of  equity 
that  tbe  creditor  should  first  obtain  judg- 
ment and  show  that  the  legal  remedy  by 
esecntion  was  Ineffectual;  but  this,  under 
the  decision  of  this  court  in  Bank  v.  Har- 
ris. 84  N.  C.  206,  is  now  unnecessary,  and 
both  causes  of  action  may  be  included  in 
one  salt.  This  decision  by  no  means  ig- 
nores tbe  distinct  character  of  a  Judgment 
creditors' bill.  On  the  contrary,  it  express- 
ly recognises  It  as  it  formerly  existed,  dis- 
pensing only  with  the  necessity  of  obtain- 
ing a  Jadgment  In  an  independent  action. 
The  resalt  of  tbe  decision  is  to  render  the 
proceeding  still  more  efficacious,  as  we 
think  that,  by  its  institution,  it  creates  a 
preference  by  way  of  an  equitable  lien 
whether  the  Interest  sought  to  be  subject- 
ed be  legal  or  equitable.  This  view  Is  sup- 
ported by  Wait  in  bis  Fraudulent  Convey- 
ances. 5  85,  who.  In  commenting  upon 
Bank  v.  Harris,  says  that,  upon  the  prin- 
ciple of  tbe  case,  "it  would  seem  to  follow 
that  the  usual  Incidents  of  a  [judgment] 
creditor's  suit  would  attach  to  the  proceed- 
ing." It  is  believed  that  any  other  rule 
wonld  be  attended  with  inextricable  con- 
fasion,  and  conflict  as  to  priorities  among 
f  ariuas  creditors  pursuing  their  remedies 
In  otber  actions  and  Jurisdictions.  Even 
If  this  were  not  so  as  to  legal  assets,  yet, 
If  we  assimilate  in  Its  effect  the  Judgment, 
when  actually  obtained,  to  an  execution 
At  law,  (and  as,  we  think,  must  surely 
follow  from  the  principle  of  Bank  v.  Har- 
ris, snpra,  and  especially  In  view  of  the 
«ysteni  of  Judgment  liens  adopted  by  the 
Code.)  the  plaintiffs  in  this  action  would 
still  have  priority,  as  they  have  all  ob- 
tained Judgments,  and  Simeon  Wootenbas 
none.  He  and  the  plaintiffs  have  been 
figbtiog  at  arms-length,  each  endeavoring 


to  establish  a  priority  orer  the  otber. 
The  plaintiffs  have  l>€«n  victorious,  and 
the  deed  having  been  declared  fraudulent 
and  void,  as  to  them,  their  preference 
must  be  recognized,  and  the  claim  of  the 
losing  party  postponed.  This,  as  we  have 
said,  would,  perhaps,have  been  otherwise 
If  there  bad  been  such  a  community  of  In- 
terest in  the  property  as  to  make  it  the 
subject  of  a  general  ci-editurs'  bill,  but  no 
snch  result  as  contended  for  can  follow 
where  there  is  no  such  common  Interest, 
and  where  the  property  Is  open  and  sub- 
ject to  the  action  of  tbe  most  vlgllantcred- 
Itor.  Lexvigil»utibuata,vet.  In  coming  to 
this  conclusion  we  are  but  applying  in  one 
action  the  same  principles  which  were  for- 
merly administered  in  the  divided  jurisdic- 
tions ol  law  and  equity.  The  true  spirit  of 
equity  In  casus  of  this  character  is,  we 
think,  fnlly  reflected  by  the  reraarlcs  of 
Chancellor  Walwokth  in  Edmeston  t 
Lyde,  1  Paige,  687.  He  says:  "On  further 
examination.  It  may  seem  nnjust  that  tbe 
creditor  who  has  sustained  all  theriskand 
expense  of  bringing  his  suit  to  a  successful 
termination  should.  In  the  end,  be  obliged 
to  divide  the  avails  thereof  with  those 
who  have  slept  upon  their  rights,  or  have 
intentionally  kept  back  that  they  might 
profit  by  bis  exertion. "  To  thesame  effect 
Is  tbe  language  of  Chancellor  Krkt  In  Mc- 
Dermutt  v.  Strong,  4  Johns.  Ch.  691.  It  Is 
urged  that  the  order  made  at  spring  term, 
1887,  (consolidating  tbe  various  actions 
and  requiring  notice  to  be  published  for 
all  creditors  to  come  in  and  make  them- 
selves parties,)  had  theetfect  of  converting 
this  into  a  general  creditors'  bill.  It  we 
are  correct  in  the  view  we  have  taken, 
such  an  order  could  not  have  been  made 
over  the  objection  of  the  plaintifia  if  Its  ef- 
fect was  to  deprive  them  of  the  priority 
they  had  attained  by  the  commencement 
of  the  action,  nor  could  the  consolidation 
of  other  pending  suits  produce  such  a  re- 
sult. The  order,  however,  was  not  object- 
ed to,  and  its  effect,  as  to  questions  of  pri- 
ority among  the  plaintlRs,  Is  not  before 
us,  as  there  seems  to  be  no  conflict  be- 
tween them.  Conceding,  however,  that 
the  order  placed  all  who  availed  them- 
selves of  Itb  provisions  upon  an  equal  foot- 
ing. It  amounted  to  no  more  than  if  they 
had  united  in  the  first  Instance,  for  the 
property  involved  was  not,  as  we  have 
seen,  the  subject  of  a  general  creditors' 
bill,  and  the  action  In  Its  essential  features 
still  retained  its  original  characteristics. 
The  order  certainly  cannot  be  extended  so 
as  to  embrace  those  who,  Instead  of  ac- 
cepting Its  terms,  allied  themselves  with 
tbe  defenders  of  the  fraudulent  assignment 
in  their  efforts  to  defeat  the  sole  purpose 
of  the  action.  Our  attention  bus  been 
called  to  the  case  of  Means  v.  Dowd,128D. 
S.  273,  9  Sup.  Ct.  Rep.  66.  In  that  case  the 
creditors  secured  by  the  fraudulent  assign- 
ment were  permitted  to  file  their  claims, 
because  they  were  actual  creditors  and  the 
estate  of  the  bankrupt  was  in  the  custody 
of  the  law,  and  In  this  respect,  as  In  many 
others,  a  proceeding  in  banliruptcy  is  in 
the  nature  of  a  general  creditors'  bill.  The 
entire  estate  had  to  be  settled  among  all 
of  the  creditors,  and  there  seems  to  be  no 
positive  rule  of  la  w  or  equity  which  makes 


Digitized  by 


Google 


202 


SOUTHEASTERN"  BEPOBTEB,  VOL.  12. 


(N.C, 


tbe  misconduct  of  a  creditor  a  cause  of 
forfeiture  of  bis  debt.  The  decision,  there- 
fore, is  not  applicable  to  an  action  like 
ours.  For  the  reasons  given,  we  are  of  the 
opinion  thathis  booorcommitted  noerror 
In  declining  to  allow  Simeon  Wooten  to 
file  his  claim  and  share,  equally,  with  the 
plaintiffs  in  the  proceeds  of  the  property 
included  in  the  fraudulent  assignment. 

8.  We  hare  very  carefully  examined  the 
record  for  the  purpose  of  discovering  upon 
what  principle  the  claim  of  the  trustee  to 
he  subrogated  to  the  rights  of  certain  cred- 
itors is  based.  We  have  been  unable  to 
And  anything  in  support  of  this  conten- 
tion, and  the  exception  in  this  respect 
must  be  overruled.  Upon  the  whole  case, 
presenting,  as  it  does,  several  novel  and 
very  interesting  questions,  we  can  find  no 
error.    Affirmed. 

State  ex  re/.  Commissionrks  of  Wadbs- 
BOBOUOH  v.  Atkinson  et  al. 

{Supreme  Court  <^  North  CaroUna.    Nov.  17, 
1890.) 

Taxation  sr  Towns — Lubilitt  or  Coij.ictob — 

FAILtma  TO  COIXECT. 

1.  The  provision  in  the  charter  of  the  town 
of  W.,  limiting  taxation  to  10  cents  on  $100,  (Acts 
N.  C.  1835,  c.  75,)  was  repealed  by  Acta  1879,  c. 
15S,  and  Code  N.  C.  |  B800,  giving  towns  gener- 
ally power  to  lay  taxes  on  r^  and  personal  es- 
tate and  on  polls.  Held,  that  a  tax  oi  60  cents  on 
$100,  and  a  poll-tax  levied  by  W. ,  which  did  not 
exceed  the  limit  of  1}4  per  cent  prescribed  by  Acts 
1881,  c.  lia,  were  valid. 

3.  A  town  constable  cannot  escape  liability 
fdr  failtire  to  collect  taxes  committed  to  him,  on 
the  ground  that  the  list  contained  no  direction  to 
him  to  collect. 

Appeal  from  superior  court,  Anson 
county;  Shipp,  Jndge. 

Tills  action  is  brought  against  the  de- 
fendant Atkinson  as  late  constable  of  the 
town  of  Wadesborough  and  the  sureties 
to  his  official  bond,  for  an  alleged  breach 
of  the  condition  thereof,  in  that  he  failed 
to  collect  and  account  for  certain  taxes 
due  to  the  plaintiff's  relators  as  he  was 
charged  and  bound  to  do,  etc.  The  plead- 
ings raised  certain  issues  of  fact,  which 
were  tried  by  a  Jury,  who  rendered  their 
verdict  adversely  to  the  defendants. 
Thereupon,  the  court  directed  a  referee  to 
ascertain  and  state  ao  account  of  the 
taxes  the  defendant  constable  collected, 
or  ought  to  have  collected,  and  failed 
to  account  for,  etc.,  and  to  make  report 
of  his  account,  etc.  The  referee  took  ana 
stated  an  account  as  directed,  and  made 
report  thereof.  The  f(>lIowlng  Is  so  much 
thereof  as  it  Is  necessary  to  repeat  hero: 
"Facts.  I  find  the  facts  to  be  that,  on  the 
first  day  of  September.  1882,  the  town 
commissioners  of  Wadesborough  levied  a 
tax  of  fifty  cents  on  the  one  hundred  dol- 
lars valuation  of  property,  and  one  dollar 
and  fifty  cents  on  each  poll;  that  the 
same  was  made  out  by  the  defendant,  and 
was  taken  charge  of  by  blm  under  verbal 
directions  from  the  mayor;  that  there 
was  no  written  order  on  said  list  to  col- 
lect the  taxes  therein  specified ;  that  the 
defendant  proceeded  to  collect  the  taxes 
on  said  list,  and  continued  to  do  so  until 
his  term  of  office  expired;  that  the  de- 
fendant, as  marshal,  had  special  taxes  to 


collect,  a  statement  of  which  is  herewith 
sent,  (the  taxes  amounted  to  fourteen 
hundred  and  eighty-two  dollam  and 
twenty-fourcents;)  and  tbattbedefendant 
paid  out,  or  is  entitled  to  credit  for,  thir- 
teen hundred  and  one  dollars  and  twenty- 
one  cents,  as  per  statement  of  account 
hereto  attached,  and  that  there  is  a  bal- 
ance due  the  plaintiff  of  one  hundred 
and  eighty-one  dollars  and  seventy-three 
cents,  with  interest  from  September  4th, 
1888,  till  paid.  Conclusions  of  law.  I  con- 
clude that  it  was  the  duty  of  the  defend- 
ant to  collect  the  taxes  levied,  and  that, 
on  the  foregoing  facts,  he  had  authority 
to  collect  the  same,  and  that,  if  be  failed 
to  do  so,  he  is  liable."  The  defendants 
filed  numerous  exceptions  to  the  findings 
of  fact,  and  also  to  the  referee's  conclu- 
sions of  law,  as  follows:  " Defendant  ex- 
cepts to  the  conclusions  of  law  (1)  because- 
he  finds  it  was  the  duty  of  the  defendant 
Atkinson  to  collect  the  taxes  levied,  which 
is  erroneous ;  (2)  because  there  is  error  In 
the  finding  that  he  had  authority  to  col- 
lect the  same;  (8)  because  there  la  error  in- 
the  finding  that,  if  be  failed  to  do  so,  he  i» 
liable.  (4)  Defendants  except  to  any  Jsdg- 
ment  against  them,  and  insist  that  there- 
should  be  judgment  against  the  plaintiff 
for  costs. "  The  court  gave  Judgment  la 
favor  of  the  relators,  and  the  defendanta 
appealed. 

J.D.iSbHW,  for  appellant.  J.  A.  Lock- 
art,  for  appellee. 

Merrimon,  O.  J.,  {after  atatiofir  the  fiieta 
as  above.)  The  exceptions  to  findings  ot 
fact  by  the  referee,  approved  by  the  court, 
cannot  be  considered  here.  The  findings 
of  fact  were  conclusive,  as  there  was  no 
exception  upon  the  ground  that  there 
was  no  evidence  to  support  them.  Coop- 
er v.  Middleton,  94  N.  C.  86;  Usry  v.  Suit, 
91  N.  C.  406;  Wiley  v.  Logan,  95  N.C.  858. 

Thedefendauts  contended  that  the  rela- 
tors had  no  authority  to  levy  the  taxes  in 
question,  and,  therefore,  the  defendant 
constable  was  not  bound  to  collect  the 
same.  It  was  insisted  particularly  that, 
the  levy  exceeded  that  allowed  by  the 
charter  of  the  town  of  Wadesborough. 
That  town  was  incorporated  by  the  stat- 
ute, (Acts  1825,  c.  76,)  and  section  7  there- 
of alloned  the  proper  town  authorities  to 
"lay  and  collect  such  taxes  on  town  prop- 
erty not  exceeding  ten  cents  on  each  hun- 
dred dollars,"  etc.,  but  this  limltatioa 
was  expressly  repealed  by  the  subsequent 
statute,  (Acts  1879,  c.  156.)  Moreover,  the 
statute  (Acts  1878-74,  c.  88)  amends  the 
charter  of  this  town  so  as  to  confer  upon 
It  power  to  tax  all  property  taxed  by  the 
state,  and  section  6  thereof  provides  **  that 
the  powers  herein  granted  shall  he  in  ad- 
dition to  those  already  allowed  bylaw, 
and  the  said  town  of  Wadesborough  shall 
have  all  the  privileges  and  rights  allowed 
to  the  most  favored  town  in  the  state," 
and  section  7  provides  that  this  act,  and 
that  of  which  It  is  amendatory,  "shall  be 
liberally  construed  In  favor  of  the  corpo- 
rate authorities  of  eald  town. "  This  pro- 
vision is  not  very  definite  as  to  the  in- 
crease of  the  powers  of  taxation,  but  It 
would  seem  that  part  of  the  purpose  of  it 
was   to   allow    the  authorities   to   levy 


Digitized  by 


Google 


N.C.) 


THOBNTOK  v.  VANSTOBT. 


taxes  as  any  other  town  inigtat  do.  But 
any  donbt  In  this  respect  Is  removed  by 
the  statute  (Code.  §  8800)  applicable  to 
"towns  and  cities"  generally,  except 
when  tbdr  charters  otherwise  provide, 
which  In  terms  confers  upon  sucb  "towns 
and  cities"  power  to  "lay  a  tax  on  real 
and  personal  estate  within  the  corpora- 
tion, "  and  also  "ou  such  polls  as  are  tax- 
able by  the  general  assembly  for  public 
finrposes,"  not  oftener  than  annually, 
n  the  absence  of  power  specially  con- 
ferred upon  the  town  uf  Wadesbornugh 
to  levy  taxes  for  Its  purposes  on  polls,  the 
statutory  provision  just  cited  extended  to 
and  enibraced  it,  (Code,  $8827;)  so  that 
the  town  authorities  had  ample  power 
to  levy  the  tax  in  question.  They  did  not 
exceed  tbe  limit  upon  tl^eir  power  pre- 
scribed by  the  statute,  (Acts  1881,  c.  116. 
Bchedale  B.)  which  prohibited  towns  and 
cities  from  levying  a  greater  tax  on  real 
and  p«r8onal  property  than  l)i  per  cent, 
of  the  valoe  thereof. 

The  relators  had  power  and  authority 
to  appoint  the  defendant  to  be  town 
constable,  and  as  such  it  became  and  was 
his  doty  to  collect  the  taxes  levied  for  the 
town :  and  it  was  tbe  duty  of  tbe  relators 
also  to  take  from  him  a  proper  bond  con- 
ditioned for  the  faithful  discharge  of  his 
duties  as  constable,  and  particularly  for 
the  falttifnl  collection  and  accounting  for 
the  taxes  be  might  be  charged  to  collect. 
Code,  9§  8800,  8808.  8809.  Moreover,  one 
condition  of  bis  bond  sued  upon  is  that  he 
"shall  faithfully  collect,  account  for,  and 
pay  ovar  to  the  proper  officer  all  fines, 
penalties,  and  taxes  which  it  shall  be  his 
duty  to  collect,  as  such  officer. "  But  the 
appellants  Insist  that  the  tax-list  was 
not  duty  placed  in  the  constable's  hands 
for  collection,  having  written  on  the  same 
an  order  of  collection.  Neither  the  char- 
ter of  the  town,  nor  the  general  statute 
in  respect  to  towns  and  cities,  required 
that  such  order  should  be  so  indorsed. 
It  is  sufficient  that  the  taxes  were  levied, 
and  that  a  proper  list  of  the  same  was 
made  out  to  charge  the  tax-payer.  It  ap- 
pears the  relators  made  the  levy.  It  must 
be  taken  that  this  levy  was  regular  and 
sufficient.  The  contrary  is  not  suggested. 
The  list  was  made  out, — the  Just  inference 
is,  made  out  from  the  proper  data  for  the 
purpose — by  the  constable,  and  he  took 
charge  of  the  same  "under  verbal  direc- 
tions from  the  mayor. "  It  is  not  suggest- 
ed that  such  list  is  not  a  true  one.  The 
levy  gave  it  life  and  force,  and  created  tbe 
liability  of  the  tax-payer.  It  had  official 
sanction.  The  mayor  recognized  it,  and 
tbe  constable  accepted  it  as  sufficient.  It 
was  sufficient,  certainly,  in  the  absence  of 
objection,  and  be  cannot  be  heard  now 
to  say  the  contrary.  The  law  charge 
him  to  collect  the  taxes  as  levied,  and  the 
tax-payers  to  pay  the  same.  The  list  di- 
rected him  as  to  who  owed  the  taxes  and 
the  amount  due.  If  the  tax-payer  bad  re- 
fused to  pay  the  taxes  charged,  and  ques- 
tioned his  antbority  in  any  respect,  he 
might  properly,  it  there  had  been  need, 
have  obtained  other  and  further  evidence 
of  his  antbority  from  tbe  town  authori- 
ties and  their  records.  His  authority 
■prang  out  of  tbe  levy,  and  his  offlclcd 


character  in  connection  therewith.  He 
undertook  and  purported  to,  and  did,  ex- 
ercise his  authority,  and,  as  it  appears, 
collected  most  of  the  taxes  due.  Why  he 
did  not  collect  the  balance  does  not  ap- 
pear. The  presumption  is  that  he  could, 
and  onght  to,  have  done  so.  He  shows 
no  legal  excuse  why  he  did  not.  He 
cannot  be  heard  to  say,  nor  can  hlu  sure- 
ties, that  the  list  was  not  sufficient.  So 
far  as  appears,  it  served  all  the  purposes  ot 
a  regular  list.  It  does  not  appear — he  does' 
not  suggest— that  a  tax-payer  refused  to 
pay  on  account  of  the  tax-list  he  had  or 
on  any  other  account.  Under  the  tax 
levy,  and  as  town  constable,  he  assumed 
the  duty  of  collecting  the  taxes  levied, 
and  the  law  charges  him  with  a  falthfuh 
discharge  of  that  duty,  and  makes  hink 
and  his  sureties  responsible  for  bis  de- 
fault. It  would  be  unreasonable,  unjust,, 
and  monstrous,  to  allow  a  public  officer 
to  escape  responsibility  because  of  mere- 
irregularity  of  which  be  had  knowledge- 
without  objection,  and  which  was  in  oart 
at  least  attributable  to  himself.  The 
law  does  not  tolerate,  much  less  sanction, 
such  subterfuge  and  evasion.  Judgment 
affirmed. 


Thornton  v.  Vanstobt. 
{Suprems  Court  cf  NorOi  Carolina.   Nov.  is, 

1890.) 
HoHEBTSAiv— AixonnNT. 
Where  a  homestead  has  been  allotted,  as 

Sresorlbed  by  Code  N.  G.  c.  10,  and  the  time  for 
ling  objections  haa  passed,  and  the  return  of  the 
appraisers  has  been  registered,  a  second  allot- 
ment made  at  the  instance  of  a  judgment  creditor 
is  void,  though  his  debt  was  subsequent  to  tbe 
prior  allotment,  and  he  cannot  show  that  the 
premises  have  Increased  to  mare  than  $1,000  in 
value. 

Appeal  from  superior  court,  Cnmberiantf 
county ;  O.  H.  Bkown,  Jr.,  Judge. 

Action  by  A.  O.  Thornton  against  C.  P. 
Vanstory.  It  appeared  in  testimony,  and 
by  the  admission  of  all  parties,  that  one 
of  the  defendants  (Vanstory)  herein  had 
recovered  a  Judgment  herein  against  tbe 
plaintiff,  which  bad  been  duly  docketed  in 
the  superior  court,  and  execution  issued 
thereon ;  that  on  March  4, 1890,  under  that 
execution,  the  homestead  exemption  of 
the  plaintiff  was  set  apart  by  the  sheriff 
and  appraisers,  and  returned  to  the  office 
of  the  clerk.  In  due  time  and  place,  the 
plaintiff  filed  objections  and  exceptions  to 
the  appraisement,  and  appealed  to  this 
court,  and  tbe  same  was  duly  docketed 
for  trial.  On  the  trial,  the  plaintiff  oHered 
in  evidence  the  record  of  an  assignment  ot 
a  homestead,  dated  April  20, 1885.  It  was 
admitted  that  the  plaintiff's  homestead 
had  been  duly  and  legally  set  apart  under 
another  execution,  and  tbe  record  thereof 
registered  April  20, 1885.  It  whs  admitted 
that  the  last-named  assignment  of  home- 
stead, by  Its  metes  and  bounds,  covered 
the  entire  dwelling-house  and  residence 
lot  of  the  plaintiff  as  described  therein.  It 
was  admitted  that  the  assignment  ot 
homestead,  dated  March  4, 1890,  included 
in  its  metes  and  bounds  a  little  more  than 
half  of  the  said  lot,  and  that  the  line  ran 
through  the  dwelling-house,  dividing  it 
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Into  two  parts,  siving  the  plaintifl  the 
eastern  part  ot  the  lot,  and  aside  entrance 
to  the  dwelling,  and  one-halt  of  the  stair- 
way, and  the  entire  kitchen.  There  was 
evidence  on  the  part  ot  the  plaintiB  tend- 
ing to  prove  that  the  part  assigned  to  him 
March  20,  1890,  was  not  worth  f  1.000. 
There  was  evidence  on  part  ot  the  detend- 
ant  that  said  part  was  fully  worth  f  1.000, 
and  that  the  entire  lot,  both  parts  to- 
gether, Is  worth  from  f  1,750  to  f  2.600  at 
this  date.  It  is  admitted  that  the  debt 
npon  which  defendant  Vanstory  recovered 
Judgment  against  the  plaintiff,  referred  to 
above,  is  founded  on  a  debt  contracted 
since  the  allotment  of  homestead  in  April, 
1886, Increased  in  value  over  and  above  fl, 
000,  and  defendant  offered  to  prove  these 
facts  In  support  thereof,  vis.:  That  there 
was  a  dwelling-house  on  said  lot  on  April 
1H>,  1886.  included  in  said  assignment,  and  al- 
lotted to  plaintiff;  that  since  then  it  had 
heen  burned  and  entirely  destroyed;  that 
the .  plaintiff  bad  erected  a  new  dwelling- 
house  thereon,  since  theold  one  was  burned, 
containing  eight  rooms,  which  could  not 
bave  been  allotted  in  April  20. 1886,  and 
worth  at  least  fOOO  to  f  800  more  than  the 
old  one,  and  that  the  lot  and  property 
bad  then  increaRed  in  value  f600  to  f 800, 
and  that  the  whole  lot  assigned  in  April, 
1886,  the  old  dwelling  being  burned  and 
new  dwelling  erected  thereon,  is  worth 
from  $1,760  to  f 2,600  at  date  of  January, 
1890,  allotment.  There  was  no  answer  or 
pleading  of  any  kind  filed  herein  on  the 
part  of  the  defendant  setting  up  such 
facts,  and  no  equitable  or  other  proceed- 
ings appear  to  have  been  commenced  by 
him.  seeking  to  set  aside  the  allotment  of 
April  20, 1883,  on  such  ground,  or  asking  a 
reallotment.  The  court  refused  to  submit 
the  said  issue,  and  excluded  such  testimo- 
ny, to  which  defendant  excepted.  The 
doe  and  regular  allotment  of  homestead  of 
April  20, 1886,  being  admitted  by  the  de- 
fendant, the  court  gave  Judgment,  setting 
aside  the  allotment  of  March  4, 1890,  and 
gave  Judgment  against  defendant.  Van- 
story,  for  costs.  The  defendant  appealed. 
Sutton  A  Cook,  for  appellant.  N.  W. 
Rajr,  tor  appellee. 

AVEBT,  J.,  [after  stating  the  facts.) 
'Where  a  homestead  has  been  allotted  in 
the  manner  prescribed  in  chapter  10  of  the 
Uode,  the  time  for  filing  objections  has 

gassed,  and  the  return  of  the  appraisers 
as  been  registered,  as  in  this  case,  a  sec- 
ond allotment  made  by  appraisal  in  the 
manner  prescribed  in  said  chapter,  at  the 
Instance  of  a  Judgment  creditor,  will  be 
treated  as  void,  though  his  judgment  may 
have  been  rendered  and  docketed  alter  the 
homestead  was  first  laid  off.  In  such  a 
case,  where  the  creditor  files  objections  to 
the  return  of  the  appraisers  so  appointed 
at  his  instance,  and  offers  proof  tending 
to  show  that,  by  the  return,  the  apprais- 
ers asslgrned  to  the  "  homesteader, "  land 
worth  more  than  f  1,000,  the  courts  will 
not  treat  such  objections  filed  as  raising 
an  issue  as  to  the  valoe  for  the  jury.  Gul- 
ley  V.  Cole,  102  N.  C.  338,  9  S.  E.  Rep.  196 ; 
«6  N.  C.  447,1  S.  E,  Rep.  520;  Ray  v.  Thorn- 
ton, 95  N.  C.  571.  There  was  no  error  In 
the  refusal  of  the  court  below  to  submit 


the  issue  tendered,  to  the  Jury,  nor  in  the 
order  setting  aside  the  second  allotment 
as  void.    No  error.    Judgment  affirmed. 

GuTHBiB  T.  Bacon  et  aJ, 

(Supreme  Court  tf  Korlh  CaroliTui.   Nov.  18, 
1890.3 

SBTTUI&  Asms  F&iimuunT  Comvstaxos— Pi;bai>- 

INO. 

1.  Thoagh  the  debtor  could  not  recover  land 
placed  in  secret  trust  to  defraud  creditors,  his 
assignee  in  bankruptcy,  or  the  latter's  ^.antae,  is 
not  estopped  to  claim  it. 

a.  Under  Code  N.  C.  1 188,  tbe  statute  of  lim- 
itation must  be  pleaded,  and  cannot  be  taken  ad- 
vantage of  by  demurrer,  even  where  an  equitable 
olalm  appears  on  the  faceof  the  bill  to  bebaired. 

Appeal  from  superior  court,  Cumberland 
county;  J.  C.  McRar,  Judge. 

Action  by  W.  A.  Guthrie,  grantee  of  D. 
G.  McRae,  assignee  in  bankruptcy  of  E.  W. 
Bacon,  against  E.  W.  Bacon,  W.  8.  Hair, 
Mary  M.  Hair,  C.  K.  Carter,  Q.  A.  HaU, 
and  F.  V.  Fisher,  to  enforce  a  parol  trust 
to  land  held  by  W.  S.  Hair,  and  occupied 
by  the  other  defendants  named,  except 
Bacon,  as  tenants. 

Rose  6t  Rose,  for  appellant,  tf.  W.  Ray 
and  T.  H.  Sutton,  for  appellees. 

Shbpbkbd,  J.  As  this  action  was  dis- 
missed upon  demurrer,  we  must,  of  course, 
assume  that  all  ot  the  allegations  of  the 
plaintiff  are  true.  It  appears  from  tbe 
complaint  that  E.  W.  Bacon  purchased 
the  land  In  controversy  at  an  administra- 
tion sale,  paid  for  the  same  with  his  own 
money,  and,  for  the  purpose  of  defrauding 
bis  creditors,  procured  it  to  be  conveyed 
to  W.  S.  Hair,  who  agreed,  hy  parol,  to 
hold  it  in  trust  for  him.  It  also  appears 
that  tbe  said  Hair  and  other  defendants 
are  claiming  the  land  under  and  througta 
tbe  said  fraudulent  conveyance.  It  la 
plain  tiiat  E.  W.  Bacon,  by  reason  ot  hia 
fraudulent  intent,  had  no  interest  what- 
ever in  the  property,  which  he  could  bare 
asserted  in  a  court  of  equity.  In  a  similar 
case.  It  was  said  tbatsuch  a  debtor  "  did  not 
have  even  a  right  In  equity,  as  it  Is  alleged 
that  the  trust  was  infected  with  fraud  ;  in 
which  case  the  court  will  not  act  at  the 
Instance  of  either  party. "  Page  v.  Good- 
man, 8  Ired.  Eq.  16;  Everett  v.  Raby,  104 
N.  C.  479, 10  S.  E.  Rep.  626.  The  creditors 
of  Bacon,  however,  had  a  right  to  follow 
the  fund  which  had  thus  been  fraudulently 
withdrawn.  Page  v.  Goodman,  supra; 
Rhem  v.  Tull,  13  Ired.  67:  Gowing  v. 
Rich,  1  Ired.  553:  Dobson  v.  Erwin,  1  Dev. 
&  B.  669 :  Gentry  v.  Harper,  2  Jones,  Eq. 
177;  McGill  v.  Harman,  Id.  179;  Wall  v. 
Fairiey,  77  N.  C.  105 ;  Dixon  v.  Dixon.  81 N.  C. 
323;  Everett  v.  Raby,  supra.  This  ri^ht 
vested  in  the  assignee  of  Bacon  when  he 
became  a  bankrupt,  and  the  assignee 
representing  the  creditors  would  not  have 
been  estopped  from  asserting  it.  Boone 
V.  Hail,  7  Bush,  66;  In  re  Metiger.  2  N.  B. 
B.  856;  Bradshaw  v.  Klein,  1  N.  B.  R.  542; 
In  re  Wynne,  4  N.  B.  R.  23.  The  plalntltT. 
under  the  peculiar  provisions  of  the  bank- 
rupt law,  and  the  very  comprehensive  lan- 
guage of  the  conveyance  executed  to  him 
by  the  assignee,  acquired  the  said  right  to 
pursue  tbe  fund,  and  the  complaint  there- 
fore sets  forth  a  cause  ot  action. 
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The  defendants,  however,  insist  that  tbe 
action  Is  barred  by  tbe  lapse  ol  time,  and 
our  attention  Is  called  to  the  bankrupt 
act,  (section  2,)  which  provides  that  such 
causes  of  action  shall  be  prosecuted  with- 
in two  years  from  the  time  they  accrued 
ajcalnst  the  asslxuee.  It  is  urged  upon 
the  authority  of  Robinson  T.Lewis,  Busb. 
£q.  58,  tliat  where  an  equitable  claim 
appears,  upon  tbe  face  of  tbe  bill,  to  be 
barred  by  lapse  of  time,  or  the  statute 
of  lliiiitation,  it  may  be  taken  advan- 
tage of  by  demurrer,  and  that  it  need  not 
be  specially  pleaded.  This  was  unques- 
tionably true  under  tbe  former  system, 
but  the  statute  now  requires  it  to  be 
pleaded,  (Code,  §  138,)  and  no  distinction 
is  made  in  this  respect  between  equitable 
and  l^;al  causes  of  action.  Smith,  C.  J., 
In  Freeman  v.  SpraKue,  82  N.  C.  366,  while 
conceding  the  practice  under  the  old  sys- 
tem, says  "that  as  tbe  separate  systems 
are  now  merged  In  a  single  mode  of  pro- 
cedure, in  order  to  secure  uniformity  of 
practice,  the  rule  which  prevailed  at  law 
is  adopted  and  prescribed."  Of  course,  it 
tbe  title  were  Involved, lapse  of  time  could 
be  relied  upon,  without  any  plea,  in  order 
to  show  title  out  of  tbe  plaintiff  as  well  as 
in  tbe  defendants,  but  snch  is  not  the  case 
here:  and,  even  if  the  title  were  In  issue, 
the  complaint  does  not  show  any  adverse 
possession  in  the  defendants,  without 
wbicb  tbe  defense  would  be  incomplete. 
We  are  of  tbe  opinion  that  tbe  complaint 
set  forth  a  cause  of  action,  and  that,  in 
the  absence  of  the  plea  of  the  statute,  it  is 
not  barred.  The  Judgment  dismissing  the 
action  abould,  therefore,  be  reversed. 


Snsedkn  ▼.  Harris  et  al. 

(Svmreme  dmrt  of  North  Carolina.   Nov.  18, 
1890.) 

AFPBAI.  VBOM  IHTXRUXTI7TOBT  ORSBB. 

An  appeal  will  not  lie  from  an  interlocutory 
order  maldng  appellant  a  party  defendant. 

Appeal  from  superior  court,  New  Han- 
over county ;  J.  G.  Btndm,  Judge. 

On  tbe  5th  of  April,  188S.  the  plalntlfl 
brought  this  action  agaiust  two  of  the 
defendants,  George  Uarns  and  Henry  P. 
West.  Un  tbe  6th  of  April,  1889,  without 
leave  uf  the  court,  he  caused  a  summons 
to  be  Issued  making  the  appellant  D.  L. 
Bussell  a  party  defendant  with  tbe  defend- 
ants at  first  made  such.  At  the  spring 
term,  1889,  on  a  day  in  the  term,  the  court 
made  an  order  discontinning  the  action  as 
to  the  appellant.  At  the  same  term,  on 
tbe  next  day,  that  order  was  stricken  out, 
and  tbe  appellant  was  notified  to  show 
cause  why  be  should  not  be  made  a  detend- 
ant.  At  the  September  term  of  tbe  same 
year,  the  couii;  allowed  the  motion  to 
make  apjiellant  Russell  a  party  defendant, 
and  allowed  tbe  plaintiff  80  days  within 
which  to  file  his  complaint,  and  tbe  defend- 
ant appellant  60  days  within  which  to  file 
his  answer.  The  appellant  contended 
that  this  was  but  an  allowance  to  tbe 
plaintiff  to  make  him  a  defendant;  that 
tbe  sammons  issued  theretofore  as  to  him 
was  Toid;  and  tbe  plaintiff  would  have  to 
Issue  another  summons  as  to  him,  return- 
able to  tbe  next  term.    Plaintiff  insisted 


that  the  appellant  was  In  court  under 
the  summons  issued,  and  tbe  notice  to 
show  cause,  and  that  this  was  tbe  appear- 
ance term.  The  court  held, as  a  matter  of 
law,  and  not  as  matter  of  discretion,  that 
this  was  the  appearance  term,  and  ordered 
the  pleadings  to  be  filed  as  to  this  term. 
The  appellant  excepted,  and  appealed  to 
this  court. 

Iredell  Mearea,  for  respondent.  8.  C. 
Weill,  for  appellant. 

^ERBIMON,  C.  J.,  (after  stating  tbe  facts 
as  above. )  The  facts  stated  above  appear 
only  from  what  purports  to  be  the  case 
settled  on  appeal  In  a  case  therein  men- 
tioned. There  is  no  transcript  of  a  record 
proper.  It  does  not  appear  that  a  court 
was  held  at  the  time  and  place  prescribed 
by  law ;  no  summons  nor  pleadings  ap- 
pear ;  there  is  no  transcript  of  the  record 
of  an  action  in  the  superior  court.  Moi-e- 
over,  if  a  proper  transcript  appeared,  the 
supposed  appeal  was  taken  from  an  inter- 
locutory order  from  which  an  appeal  at 
once  did  not  lie.  The  appellant  should 
bave  assigned  error  on  the  record,  and  ap- 
pealed from  a  final  ju'lgment.  The  appeal 
must  be  dismissed.    It  is  so  ordered. 


BoNR  V.  State. 
(Supreme  Court  of  Oeorgla.    Nov.  10, 1890.) 

COCRTS — CO-VSTITnTIONAL  LaW— MnBDBB— £VI. 

DENCB — Instructions — Appbax. 
1.  Act  Oa.  Sept.  29,  1870,  as  amended  by  Act 
Dec  24,  1886,  (Acts  1880,  p.  84,)  providing  that, 
in  counties  containing  a  city  of  10,000  or  more  in- 
habitants, iwo  or  more  Judges  of  the  superior 
court  may  sit  in  l>ank,  or  that  such  coarta  may 
be  held  in  two  or  more  sections  bydiffer«it  Judges 
at  the  same  time,  does  not  conflict  with  Const.  Ua. 
art  6,  a  8,  4,  which  declare  that  "there  shall 
be  a  Judge  of  the  superior  courts  for  each  judicial 
circuit, "  and  that  "the  superior  courts  shall  sit 
in  each  county  not  less  than  twice  in  each  year. " 

3.  Such  act  is  not  unconstitutional  l>ecauae 
it  provides  for  counties  containing  large  cities 
only,  as  the  legislature  has  power  to  classify  in 
general  terms. 

8.  On  a  trial  for  murder,  a  remark  by  the 
trial  Judge  when  defendant,  his  family,  and 
counsel  were  passing  from  the  court-room  to  an- 
other room  to  consult,  that  "this  is  spectacular," 
and  certain  remarks  byhimtothesolicitorgeneral 
as  follows:  "Small  potatoes,  Mr.  Hill.  By  Mr. 
Hill.  And  few  in  the  hill,  your  honor.  By  the 
Court  And  stringy  at  that, " — ore  not  such  rul- 
ings or  Intimations  as  are  subject  to  review  on 
appeal. 

4.  Kvidence  of  the  contents  of  a  certain  lost 
letter  is  inadmissible  where  the  witness  is  not 
shown  to  have  any  Imowledge  of  the  handwrit- 
ing of  the  alleged  author. 

5.  As,  under  the  Georgia  Code,  "seif-defenae" 
it  tbe  same  as  "justifiable  homicide. "  it  is  ngt 
reversible  error  to  use  the  one  term  for  the  other 
in  charging  the  jury  on  a  murder  trial. 

6.  Where  defendant  knew  on  the  night  of  the 
killing  that  deceased  had  visited  his  (defend- 
ant's) daughter,  and  then  threatened  to  kill  de- 
ceased, went  away  and  procured  a  pistol,  and, 
after  deceased  had  left  defendant's  house,  kilied 
him,  and  there  is  no  evidence  that  he  killed  him 
to  prevent  his  having  further  Illicit  intercourse 
with  defendant's  daughter,  the  court  properly 
refused  to  charge  that  if  the  killing  were  for 
that  purpose,  it  would  be  for  the  Jury  to  say 
whether  such  idUingwas  one  of  the  instances  re- 
ferred to  In  that  section  of  the  Code  of  Georgia 
defining  jnstifiable  homicide  in  the  clause  "all 
other  instances  which  stand  upon  ttie  same  foot- 
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'  ing  of  reason  and  ]nstice  as  those  enumerated 
BhiU  be  Justifiable  taomicide. " 

7.  The  court  properly  refused  an  instruction 
that  a  father  has  a  right  to  slay  an  aggressor  to 
prevent  seduction  of  and  fornication  with  his 
minor  dsugther. 

8.  Where  a  defendant  becomes  a  witness  In 
his  own  behalf,  it  is  not  error  to  allow  a  witness 
to  testify  in  rebuttal,  who  had  returned  to  the 
court-room  and  heard  his  evidence  after  the  wit- 
nesses had  been  separated  under  the  statute. 

9.  On  appeal  objections  to  evidence  must  state 
the  ground  of  objection  urged  at  the  time  of  the 
Introduction  of  the  evidence. 

Error  trom  superior  court,  Fulton  coun- 
ty; R.  H.  Ci-ARK,  Judge. 

F.  J*.  Waiker  and  J  as.  A.  Oray,  tor 
plalntiO  in  error.  C.  D.  BUI,  Sol.  Gen.,  tor 
tbe  State. 

Blandford,  J.  The  plaintiff  in  error 
^as  convicted  in  the  superior  court  ot 
Fulton  county  of  tbe  offense  of  mnrder, 
And  he  moved  the  court  lor  a  nevr  trial 
upon  the  several  grounds  contained  in  his 
motion,  which  was  refused  by  tbe  court, 
4ind  he  excepted. 

1.  The  general  grounds,  as  to  the  ver- 
•«lict  being  contrary  to  law  and  the  evi- 
•dence  and  without  evidence  to  support 
It,  seem  to  us  untenable.  The  evidence 
introduced  by  the  state  showed  very 
-clearly,  as  will  appear  by  the  record,  that 
this  was  a  case  of  murder.  Even  the 
statement  ot  tbe  accused  himself  was  suffi- 
■cient  to  show  that  this  was  a  case  of  mur- 
der. 

2.  The  first  special  ground  in  tbe  motion 
for  a  new  trial  alleges  that  Richard  H. 
■Clark,  the  presiding  ]udge,  had  no  au- 
thority to  hold  the  superior  court  of  Ful- 
ton county,  or  to  try  movant  upon  tbe 
■charge  preferred  against  bim,  tbe  said 
Richard  H.  Clark  being  Judge  of  the  Stone 
Mountain  Judicial  circuit,  and  MarshallJ. 
<riarke  the  Judge  of  the  Atlanta  judicial 
■circuit,  at  the  same  time  holding  and  pre- 
siding over  the  superior  court  of  Fulton 
■county,  then  in  session  and  engag;ed  in  tbe 
trial  of  civil  business  in  the  room  provided 
by  the  count.y  authorities  for  the  superior 
•court ;  and  movant  avers  that  the  act  of 
the  legislature  of  Georgia  providing  for 
two  Heetions  of  tbe  superior  court  in  coun- 
ties wherein  there  Is  a  city  oi  10,000  inbab- 
-(tants.  and  Incorporated  in  sections  247, 
247a-247(>,  ot  the  addenda  to  the  Code  of 
Cleorgia,  and  acts  amendatory  thereof,  is 
unconstitutional  and  void.  Article  6,  §S, 
par.  1,  of  the  constitution  of  this  state 
-declares:  "There  shall  be  a  judge  of  tbe 
Buperlor  courts  tor  each  Judicial  circuit, 
whose  term  ot  oflfice  shall  be  tour  years, 
and  until  his  successor  is  qualified.  He 
may  act  in  other  circuits  when  authorized 
by  law."  The  eighth  paragraph  of  the 
folIowinK  section  declares  that  "the  su- 
perior courts  shall  sit  in  each  county  not 
less  than  twice  in  each  year,  at  such 
times  as  have  been  or  may  be  appointed 
by  law. "  The  act  which  is  called  in  ques- 
tion by  the  plaintiff  in  error  is  that  of 
September  29, 1879,  (Acts  1878-79,  p.  149,)  as 
amended  by  the  act  ot  December  24, 1886, 
(Acts  1886,  p.  34,)  which  act  is  entited  "An 
act  to  declare  and  amend  the  laws  ot  this 
state  touching  the  Jurisdiction  and  modes 
-of  procedure  in  the  superior  courts  in  cer- 


tain cases,  so  tar  as  relates  to  connties 
having  therein  a  city  of  ten  thousand  or 
more  inhabitants."  The  act  of  1879,  as 
amended  by  tbe  act  of  1886,  makes  pro- 
vision that  two  or  more  Judges  of  the  su- 
perior court  may  preside  in  bank,  or  that 
said  courts  may  be  held  In  two  or  more 
sections  at  the  same  time  by  different 
Judges,  in  any  separate  rooms  in  thecourt- 
house  or  at  the  county-site  as  may  be 
convenient;  the  second  section  providing 
tor  exceptions  to  the  rulings  ot  the  Judge, 
and  writs  of  error  to  the  supreme  court. 
The  original  act  provides  that  "all  busi- 
ness, and  all  causes  pending  or  which  may 
be  brought  In  said  courts  other  than  in- 
dictments for  felonies,  which  latter  are  to 
be  tried  In  the  said  superior  courts  in  man- 
ner and  form  as  heretofore  practiced," 
shall  be  embraced  within  its  provtsions. 
This  section  was  amended  by  the  act  ot 
1886  so  as  to  embrace  "ail  business  and  all 
causes,  whether  civil  or  criminal,  pending, 
or  which  may  be  brought,  In  said  courts. " 
We  do  not  think  that  the  act  ot  1879,  as 
amended  by  the  act  ot  1886.  is  in  any 
manner  in  conflict  with  the  constitution 
ot  this  state;  and  therefore  the  plaintiff  in 
error  can  take  nothing  by  this  ground  of 
bis  exception.  The  constitution  requires 
at  least  two  sittings  ot  the  superior  court 
in  each  county,  but  does  not  prohibit 
more  sittings  to  be  held  .nor  does  it  prohibit 
two  or  more  sections  of  the  superior  court 
presided  over  by  different  Judges  sitting 
at  the  same  time  where  tbe  interest  ot  the 
public  requires  the  same  to  be  done;  so 
that  Justice  shall  not  l>e  denied  to  any 
one.  Nor  is  it  nnconstltutlonai  because  It 
provides  for  this  scheme  only  for  counties 
containing  large  cities,  the  legislature 
having  power  to  classify  in  general  terms. 
8.  The  error  assigned  in  the  second 
ground  ot  the  motion  is  as  to  the  conduct 
ot  the  presiding  Judge,  who,  when  tbe 
prisoner  and  his  family  and  his  counsel 
were  passing  from  the  court-room  into  an 
adjoining  room  to  consult,  remarked : 
"This  Is  spectacular."  We  do  not  think 
this  was  any  ruling  or  such  intimation  by 
the  court  as  would  make  it  a  subject-mat- 
ter ot  review  by  this  court;  and  wecannot 
say  whether  it  was  calculated  to  work 
the  plaintltt  in  error  any  injury  or  not. 

4.  The  third  ground  ot  exception  com- 
plains ot  certain  remarks  made  by  tbe 
court  to  the  solicitor  general,  as  follows : 
"  By  the  Court.  Small  potatoes.  Mr.  Hill. 
By  Mr.  Hill.  And  tew  in  the  hill,  your 
honor.  By  the  Court.  And  stringy  at 
that. "  We  do  not  clearly  understand  the 
meaulng  of  these  remarks  by  the  court 
and  the  solicitor  general,  but  this  aSHign- 
ment  of  error  Is  subject  to  what  we  have 
already  said  as  to  the  second  ground. 

5.  The  fourth  ground  com  plains  that  the 
court  committed  error  in  admitting  in  evi- 
dence, over  the  objection  ot  defendant's 
counsel,  the  contents  of  a  certain  note 
which  it  was  claimed  was  written  by  Jes- 
sie Bone,  the  daughter  of  the  accused,  to 
the  deceased.  Woodward.  We  think  the 
court  ought  not  to  have  admitted  the  con- 
tents of  this  note  in  evidence,  the  note 
having  been  lost,  and  the  witness  not 
hnvlngshown  anyknowledge  of  her  band- 
writing,  either  by  having  seen  her  write 
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or  harlng  bad  correspondence  witb  her, 
or  having  stated  that  be  knew  her  hand- 
writtng.  A  witness  may  testHy  to  band- 
writing  If  he  knows  the  same,  and  it  mat- 
ters not  bow  that  knowledge  may  be  ac- 
quired ;  but  it  is  very  clear  to  our  minds 
that  he  should  have  tbat  knowledge  be- 
fore be  can  testily  as  to  the  contents  ot  a 
writing  which  is  lost.  While  we  think  this 
was  error,  we  do  not  think  it  Was  such  an 
error  aa  should  work  a  reversal  ot  this 
case,  inasmuch  as  we  are  satisfied  that 
wltboot  this  evidence  the  accused  would 
properly  have  been  convicted ;  and  indeed 
we  cannot  see  how  the  Jury  could  have 
rendered  any  other  verdict.  Were  this  a 
close  case  upon  the  tacts,  however,  we 
nilgbt  be  inclined  to  reverse  the  Judgment, 
and  donbtlees  wonld.  The  c*«se  ol  Smith 
V.  8tate.  77  Oa.  705,  does  not  apply  to  tbe 
lactH  nt  this  case.  In  that  case  tbe  wit- 
ness di'*  identify  tbe  letter  by  a  certain 
blot  thereon,  which  he  noticed  when  he 
■carried  the  letter  to  defendant. 

S.  Tbe  fifth  assignment  ot  error  com- 
plains that  tbe  court  did  not  fairly  and 
fully  submit  all  tbe  Issues  In  the  case  to 
the  ]nry.  We  think,  upon  reading  the 
charge  of  tbe  judge  who  tried  the  case, 
that  he  fairly  and  fully  submitted  to  the 
Jury  all  tbe  issues  Involved  in  the  same- 

7.  Tbe  sixth  assignment  ot  error  com- 
plains of  the  Instructions  which  the  court 
gave  to  the  Jury  as  to  the  prisoner's  state- 
ment. We  think  the  court  might  have 
been  content  on  this  subject  to  have  given 
to  tbe  Jnry  the  rule  laid  down  by  the  law ; 
that  Is,  tbat  the  prisoner  has  a  right  to 
make  a  statement,  and  the  jury  may  give 
to  tbat  statement  such  force  as  they 
may  think  proper,  and  may  believe  the 
same  in  preference  to  the  sworn  testimony 
In  the  case,  it  they  think  it  be  true,  but  we 
do  not  think  that  tbe  instructions  of  tbe 
■coart  to  the  jury  upon  this  -point  injured 
tbe  plaintiff  in  error  in  any  way  whatever, 
as  be  gave  in  substance  the  law  in  charge. 

8.  The  seventh  ground  complains  tbat 
tbe  court  erred  in  charging  the  jury  as  fol- 
lows: "The  defendant  maintains  before 
yon  that  tbe  homicide  was  committed  in 
■self-defense. "  Tbe  error  complained  of  is 
that  the  blending  together  of  the  terms 
"self-defense"  and  "justifiable  homicide" 
was  unnecessary  and  Illegal.  In  looking 
at  the  whole  of  tbe  charge  we  are  satis- 
fied tbat  the  court  intended  to  instruct  the 
Jnry  upon  the  subject  of  justifiable  homi- 
cide, self-defense  under  our  Code  being  the 
same  as  justifiable  homicide. 

9.  The  eighth  ground  ot  tbe  motion  com- 
plains tbat  the  trial  Judge  erred  in  charg- 
ing tbe  Jnry  as  to  the  meaning  of  "all  oth- 
er instances, "  which  occurs  in  that  section 
of  tbe  Code  defining  justifiable  homicide. 
We  do  not  think  that  tbe  criticism  upon 
the  etaarge  of  the  court  as  implied  in  this 
ground  ot  error  is  well  sustained  by  the 
record.  We  are  of  the  opinion  tbat  thi 
conrt  very  fairly  left  It  td  the  jury  to  say 
wbetber  in  this  case  there  were  "  other  in- 
stanc?s''than  those  mentioned  in  theCode 
which  stood  upon  a  Uke  footing  of  reason 
and  justice  with  those  specifically  enumer- 
ated in  that  section  of  the  Code  cited  by 
the  conrt  which  should  be  deemed  justifi- 
able homicide.    We  think  the  court  gave 


a  very  fair  exposition  ot  this  section  of  the 
Penal  Code. 

10.  The  ninth  assignment  ot  error  is  the 
refusal  ot  tbe  court  to  give  tbe  following 
in  charge  to  tbe  jury,  as  was  requested  in 
writing  by  defendant's  counsel:  "If  the 
deceased  had  been  in  the  habit  pf  vlnitlng 
the  daughter  of  tbe  defendant  at  the  de- 
fendant's house,  and  then  having  criminal 
Intercourse  with  her,  and  the  fact  of  such 
criminal  intercourse  having  come  to  the 
father,  and  he  killed  the  deceased  for  the 
purpose  of  preventing  further  criminal  In- 
tercourse with  his  daughter,  nnd  such 
killing  was  then  and  there  necessarj'  to 
prevent  the  deceased  from  having  further 
criminal  Intercourse  with  the  defendant's 
daughter,  then  it  wonld  be  for  you  to  say 
whether  this  would  be  one  of  those  in- 
stances enumerated  In  sections  4.%11,  4832, 
and  4833  of  the  Code  ol  Georgia;  nnd,  it 
you  find  such  to  be  the  case,  then  you 
would  be  authorized  to  find  the  killing  to 
be  a  Justifiable  homicide,  and  the  defend- 
ant not  guilty."  We  thlnK  tbe  court  did 
right  in  refusing  to  give  this  request  in 
charge  to  the  Jury,  there  being  no  evidence 
to  autboriEe  the  sauie,  the  evidence  being 
that  the  accused  knew  on  the  night  of  tbe 
homicide  that  the  deceased  had  visited  his 
daughter,  threatened  to  kill  him,  went  off 
some  distance  to  procure  a  pistol,  and, 
when  the  deceased  had  left  his  house  and 
had  proceeded  some  distance  therefrom, 
be  was  shot  down  by  the  accused,  and 
from  the  wonnds  died.  There  was  not  a 
particle  of  evidence  to  show  that  he  killed 
the  deceased  to  prevent  him  from  having 
fa rtherlllicitintercourse  with  bis  daughter, 
so  wo  think  tbe  court  did  righ  t  to  refuse  this 
instrnctlon.  The  tenth  ground  ot  the 
motion  complains  that  thecourt  erred  in  re- 
fusingto  give  in  charge  to  the  jury  a  request 
made  by  tbe  defendant  in  writing,  which  is 
almost  Identical  witb  the  one  above  quot- 
ed. Whatwehavesaldastotbelastgronnd 
of  error  assigned  applies  equally  to  this. 
The  eleventh  ground  complains  that  the 
court  erred  in  refusing  to  give  the  follow- 
ing written  request  by  defendant:  "The 
daughter,  so  long  as  she  is  a  minor  and 
resides  under  her  father's  roof,  is  subject 
to  his  control.  It  is  his  right,  within  the 
bounds  of  reason,  to  say  wbo  shall  or  who 
shall  not  visit  and  associate  with  her 
there.  If  a  person  has  been  visiting  even 
with  her  father's  knowledge  and  wlthont 
his  objection,  and  the  father  afterwards 
ascertained  that  the  purposes  of  such  visits 
were  for  the  commission  of  adultery  or 
fornication,  or  tumlcatlon  and  adultery, 
he  has  the  right  to  demand  that  such  vis- 
its cease,  and  to  use  just  such  force  as  is 
necessary  to  prevent  their  repetition.  The 
Penal  Code  enumerates  certain  Instances 
of  justifiable  homicide,  and  then  In  anoth- 
er section  sets  forth  the  general  provis- 
ions, 'all  other  instances  which  stand  up- 
on the  same  looting  of  reason  and  Justice 
as  those  enumerated  shall  be  Justifiable 
homicide.'  One  of  tbe  principles  of  reason 
and  Justice  on  which  a  homicide  can  be 
justified  is  this:  that  such  homicide  was 
committed  as  a  defense  against  a  serious 
injury,  or  to  stay  its  progress.  A  father 
has  tbe  right — ^yea,  it  is  his  duty— to  pro- 
tect and  defend  his  daughter  against  the 
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sedacer  or  the  funiicator.  So  long  as  tbe 
daughter  1b  a  minor  and  reeldes  under  her 
tatber's  roof  It  is  her  duty  to  conform  to 
any  reasonable  and  Just  regulations  be 
may  lay  down  for  guiding  her  conduct  or 
choosing  ber  associates,  and  It  would  be 
the  duty  of  all  other  persons  to  acquiesce 
In  the  father's  authority  or  directions,  so 
far  as  known,  In  respect  thereto;  and,  U 
any  man  sbould  violate  this  principle  tor 
tbe  purpose  of  seduction  or  fornication, 
tbe  father  would  have  a  right  Immediate- 
ly and  swiftly  to  resort  to  force  for  bis 
own  and  her  protection,  and  to  use  just 
so  much  force  as  is  necessary,  and,  to 
make  such  defense  complete  and  effective, 
even  to  slay  tbe  aggressor  if  such  killing 
should  be  actually  necessary  for  such  pur- 
pose. "  We  think  what  we  have  already 
said  as  to  other  objections  will  equally  ap- 
ply to  this  exception. 

11.  The  twelfth  ground  of  the  motion 
for  a  new  trial  complains  that  the  witness 
J.  M.  Wright,  over  defendant's  objectiou, 
was  permitted  to  testify  In  rebuttal  to  the 
defendant's  statement.  Tbe  witnesses 
were  separated  nnder  the  statute,  but, 
about  the  time  defendant  went  upon  the 
stand,  witness  Wright  entered  the  court- 
room and  took  bis  seat  beside  the  solicitor 
general,  remaining  there  ail  tbe  while  de- 
fendant was  making  his  statement;  and 
counsel  for  the  accu8e<l  contend  that  tbe 
said  Wright  was  rendered  incompetent  as 
a  witness,  especially  as  in  rebuttal  to  the 
prisoner's  statement.  When  witnesses  are 
''put  under  tbe  rule, "  as  it  is  called,  (that 
is,  wheu  they  are  separated,)  and  one  or 
more  of  them  should  come  into  the  court- 
room, even  while  other  witnesses  are  upon 
the  stand,  and  heat  what  was  testltied  to 
by  them,  this  court  has  held  that  it  is  dis- 
cretionary with  tbe  court  l»elow  to  allow 
sucb  witnesses  to  testify  or  not.  But  in 
this  case,  where  the  prisoner  came  for- 
ward and  took  the  stand  to  make  a  state- 
ment, there  was  clearly  no  error  to  allow 
a  witness  who  had  been  put  under  the 
mie.  but  who  had  entered  tbe  court-room 
and  heard  this  statement,  to  testify  in  re- 
buttal of  tbe  same. 

12.  Tbethirteenth  ground  complains  that 
the  court  erred  In  permitting  the  solicitor 
general  to  propound  to  witness  J.  M. 
Wright,  over  defendant's  objection,  tbe 
following  questions:  "  What  did  be  say,  it 
anything,  about  any  struggle  in  that 
statement  before  the  coroner's  Jury  ? "  To 
which  the  witness  responded:  "He  did 
not  say  tbey  had  any  struggle.  Said 
didn't  have. "  Tbe  precise  objection  to  tbis 
testimony  is  not  stated,  and  we  do  not 
see  very  readily  why  the  same  was  error. 
But  we  have  frequently  ruled  that  objec- 
tions of  this  sort  to  the  evidence  must 
state  tbe  ground  of  bbjectlou  which  was 
urged  at  the  time  of  Its  introduction. 
The  fourteenth  ground  of  the  motion  for  a 
new  trial  is  subject  to  tbe  same  objection. 
It  complains  of  the  introduction  of  certain 
evidence  by  the  witnesses  Wright,  Gnnn, 
Bedford,  Simpson,  and  others,  without 
stating  upon  what  ground  tbe  evidence 
was  objected  to.  The  fltteenth  ground 
we  do  not  consider,  for  the  reason  that 
the  objection  to  tbe  evidence  is  not  stated. 


nor,  BO  far  as  tbe  record  discloses,  was  it 
stated  to  the  court  below. 

13.  Tbe  sixteenth  ground  complains 
that  tbe  court  erred  In  refusing  to  rule 
out,  upon  defendant's  motion,  tbe  answer 
of  the  witness  Hall  as  to  tbe  contents  of 
the  note  said  to  have  been  written  by  Jes- 
sleBone  to  tbe  deceased.  Webave  already 
disposed  of  this  ground  of  the  motion. 
The  seventeenth  ground  of  tbe  motion  com- 
plains that  the  court  erred  in  permitting 
a  certain  witness,  over  defendant's  objec- 
tion, to  testify  as  to  certain  matters.  It 
not  appearing,  however,  that  tbe  grounds 
of  this  objection  were  stated  or  urged  be- 
fore tbe  court  at  the  time  tbe  testimony 
was  admitted.  These  embrace  all  the 
grounds  In  the  motion  for  a  new  trial ; 
and,  upon  considering  the  whole  case,  we 
think  there  was  no  error  on  the  part  of 
the  court  below  in  refusing  to  grant  a  ucw 
trlaL    Judgment  affirmed. 


Davis  v.  Wimbbrlt. 
{Supreme  Court  of  Otorgla.    Oct.  18,  1890.) 

JlTDOMKNT  BT  DSFICLT— ACTIONB  BBTWBXS  PaRT- 

NSBS— Plbaoino  Aim  Pboop. 

1.  In  a  suit  by  one  partner  against  another 
for  a  sum  certain,  defendant  may  participate  in 
strikinfir  a  jury,  and  may  cross-examine  plaintiff'* 
witnesses,  although  he  has  filed  no  pleas. 

2.  Where  tbe  only  allegations  in  the  declara- 
tion are  that  defendant  is  indebted  to  plaintiff  in 
a  certain  sum,  which  he  refuses  to  pay.  and  that 
there  has  been  a  partnership  between  tne  parties 
which  has  been  dissolved,  eridence  as  to  the 
amount  of  indebtedness  of  the  firm,  the  amount 
of  assets  at  tbe  time  of  dissolution,  and  that 
plaintiff  took  possession  of  tne  latter  and  paid 
the  firm  debts,  which  amounted  to  more  than  the 
assets,  is  inadinissible  for  plaintiff. 

Error  from  city  court  of  Atlanta;  Van 
Eppes.  Judge. 

Blalnck  (ft  fiiraey,  for  plaintiff  In  error. 
Cox  &  ReM,  tor  defendant  in  error. 

Simmons,  J.  Davis  sued  WImberly  for 
$824.45, alleging  thatamount  whs  due  bim 
by  WImberly ;  that  tbey  had  been  part- 
ners; and  that  tbe  partnership  was  tlis- 
solved;  and  that  WImberly  bad  this 
amount  of  money  more  than  he  was  enti- 
tled to.  WImberly  died  no  plea.  Wh«n 
the  case  was  called,  tbe  court  ordered 
counsel  to  strike  a  jury.  Coonsel  for  plain- 
tiff objected  to  defendant  participating 
in  striking  tbe  jury,  upon  the  ground  tliot 
he  bad  filed  no  plea  and  had  no  standing 
In  court,  which  objection  was  overruled 
by  the  court.  PlaintlR  wan  Introduced 
as  a  witness,  and  his  couusel,  having:  fin- 
ished bis  examination,  objected  to  bia  be- 
ing cross-examined  by  the  defendant,  on 
tbe  ground  that,  having  filed  nn  plea,  he 
was  not  entitled  to  cross-examine  his  -wit- 
nesses. Tbis  objection  was  overrultsd  bv 
the  court,  and  these  (wo  rulings  of  the 
court  constitute  the  first  two  assignments 
of  error  alleged  in  tbe  bill  of  exceptions. 
Tbe  plaintiff  having  testified,  among  other 
things,  as  to  tbe  amount  of  debts  o\7ed 
by  the  firm  at  the  time  of  dissolution  and 
the  value  of  the  assets  which  had  come  in- 
to bis  bands,  and  as  to  the  relcLtlve 
amounts  of  the  debts  and  assets,  and  na 
to  the  payment  of  the  debts  by  him  on  mo- 
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tion  of  defendant's  counsel,  the  court 
ruled  out  said  evidence,  upon  the  ground 
that  the  same  was  not  covered  by  the 
Itlcadings,  to  which  decision  plaintiff  ex- 
cepted. After  ruling  this  evidence  oat, 
the  ciiurt,  on  motion  of  defendant's  coun- 
sel, granted  a  nonsuit,  and  these  rulings 
constitute  the  other  errors  assigned  in  the 
bill  of  exceptions. 

We  think  that,  although  the  defendant 
in  this  case  had  filed  no  pleas,  he  was  en- 
titled to  participate  iu  the  selection  of  the 
Jury  to  try  the  case  brought  against  him, 
and  to  cross-examine  any  witnesses  intro- 
duced by  the  plaintiff.  While  he  could  not 
Introduce  testimony  In  bis  own  behalf,  he 
bad  a  right  to  stand  by  and  see  that  the 
pinlntiti  made  out  such  a  case  as  would 
entitle  him  to  recover.  As  was  said  by 
this  court  in  the  case  of  Hayden  v.  John- 
son, Ei9  Ga.  106:  "Default,  according  to  the 
system  of  practice  which  has  longprevalled 
in  tbis  state,  is  not  equivalent  to  a  con- 
fession of  the  plaintiff's  cause  ot  action. 
The  defendant,  whUe  in  default,  may  re- 
sist passively  whatever  is  brought  to  at- 
tack blm,  but  cannot  make  a  counter- at- 
tack. Ttaoagh  not  allowed  to  return  the 
lire,  be  is  not  obliged  to  run,  but  may 
stand  nntil  be  is  shot  down. "  in  the  case 
of  Dnrden  v.  Carhurt,  41  Ga.  81,  this  court 
said:  "Tbe  only  effect  of  a  failure  to 
plead,  is  the  loss  of  the  right  to  introduce 
evidence.  But  this  neither  relieves  the 
plaintiff  from  the  necessity  of  making  out 
bis  case  by  proof  nor  deprives  the  defend- 
ant of  the  right  to  object  that  the  plaintiff 
has  failed  to  meet  this  requirement." 
(k>nnael  for  the  plaintiff  in  error  relied  up- 
on the  case  of  Stephens  v.  Gas-LightCo.,  81 
Oa.  150, 6  8.  £.  Rep.  838,  to  support  his 
contention  that  the  trial  judge  erred  in  al- 
lowing the  defendant  to  strike  a  jury,  and 
to  cross-examine  plaintiff's  witnesses. 
That  cas3,  upon  this  point,  only  ruled 
that  where  defendant  bad  been  sued  up- 
on an  open  account,  and  suit  was  served 
personadly  upon  him,  and  he  failed  to  file 
any  plaa  thereto,  under  section  8457  of  the 
Code,  tbe  case  was  considered  in  default, 
and  the  plaintiff  iiermltted  to  take  Judg- 
ment as  if  each  and  every  item  were 
prf>ved  by  the  testimony;  and  that,  under 
tbis  state  of  facts,  tbe  judge  did  not  err  in 
retminK  to  allow  coonsel  fpr  the  defend- 
ant to  address  the  jury,  there  being  noth- 
ing for  counsel  to  argue  before  the  Jury, 
the  statate  construing  defendant's  failure 
to  file  a  plea  as  an  admission  of  the  cor- 
rectness of  the  account.  This  not  being  a 
suit  upon  an  open  account,  as  the  one  in  81 
Ua.  and  6  S.  E.  Rep.,  but  one  between  part- 
ners, that  case  is  not  io  point.  The  court 
was  therefore  right  in  alio  wing  the  defend- 
ant in  tbis  case  to  strike  the  jury,  and 
cross-examine  plaintiff's  witnesses. 

Tbe  next  two  grounds  of  complaint  are 
that  tbe  court  erred  in  ruling  out  tbe  testi- 
mony of  plaintiff  mentioned  above,  and  in 
f^ranting  a  nonsuit.  This  was  an  action 
by  one  partner  against  the  other  for  mon- 
ey wbit-h  the  plain  tiff  cluims  tbe  defendant 
bad  eoliected,  and  failed  to  account  for  to 
the  firm.  The  only  allegation  in  tbe  dec- 
laration was  indebtedness  of  the  defend- 
ant tu  tbe  plaintiff;  that  there  had  been 
Sk  partnership  between  them,  which  had 
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been  dissolved;  and  that  the  defendant 
refused  to  pay  to  plaintiff  any  part  of  said 
indebtedness.  The  plaintiff  testified  as  to 
these  facts,  and  undertook  to  prove  fur- 
ther the  amount  of  the  indebtedness  of  tbe 
firm ;  the  amount  ot  the  assets  on  baud  at 
the  time  of  the  dissolution;  that  these  as- 
sets went  Into  his  possession;  that  he 
paid  the  debts  of  the  firm ;  and  that  the 
amount  ot  said  debts  was  more  than  the 
amount  ot  the  assets  which  he  received. 
We  do  not  think  these  tacts  could  be 
proved,  under  the  allegations  iu  the  dec- 
laration. In  a  case  ot  this  sort,  where 
one  partner  Is  trying  to  collect  money 
Irom  the  other,  these  facts  should  have 
been  alleged  In  the  declaration.  It  is  dif- 
ferent, in  our  opinion,  from  an  ordinary 
suit  ot  a  creditor  against  a  debtor,  in  a 
suit  of  tbe  latter  kind,  where  the  statu- 
tory form  Is  followed,  the  requirement 
that  the  allegata  and  probata  shall  corre- 
spond is  not  so  strict.  This  evidence  be- 
ing properly  ruled  out,  there  was  not  suffi- 
cient evidence  left  to  authorise  the  jury  to 
And  lor  the  plaintiff,  and  tbe  court  there- 
fore did  right  In  directing  a  nonsuit.  We 
think,  however, that  the  plaintiff  has  mer- 
Itin  bis  case,  and  we  therefore  direct  that, 
if  be  will  amend  bis  declaration  proper- 
ly, he  be  allowed,  upon  motion,  to  ruin- 
state  his  caw,  and  have  a  trial  upon  the 
merits  thereof,  and  that  the  defendant 
also  have  leave  to  flio  pleas  in  the  case. 
Judgment  affirmed,  with  direction. 


Clarke  v.  Douglass. 

(Supreme  Court  of  Oeorakx.    Nov.  10,  1S90.) 

Tax  Bxicction — Aesia^mssr — ^Failubi  to  Re- 

COKD. 

CodeGa.  JSQlo,  provides  that,  whenever  sny 
person  other  than  the  person  against  whom  the 
same  has  issued  shall  pay  any  execution  issued 
for  taxes,  the  execution  maybe  ti-ansferred  to 
said  party,  and  said  transferee  shall  have  the 
same  rights  and  priorities  as  might  have  been  ex- 
ercised before  said  transfer:  "provided,  said 
transferee  shall  have  said  execution  entered  up- 
on the  execution  docket  of  the  superior  court  of 
the  county  in  which  the  same  was  issued. 
*  *  *  And,  in  default  thereof,  such  executions 
shall  lose  their  lien  upon  any  property  which  has 
been  transferred  bona  flde,  and  for  a  valuable 
consideration,  before  the  record,  and  without  no- 
tice of  the  existence  of  such  •  •  »  execu- 
tions. "  Held,  that  a  transfer  of  a  tax  execution, 
under  the  statute,  was  not  binding  as  against  a 
third  person,  unless  the  ezeoution  was  recorded 
as  required  thereby. 

Error  from  superior  court,  Fulton  coun- 
ty; M.  J.  Clarke,  Judge. 

J.  C.  Reld,  for  plaintiff  in  error.  Arnold 
&  Arnold,  for  defendant  in  error. 

Blandfokd,  J.  The  county  of  Fulton 
issued  a  writ  ot  execution  against  Samuel 
R.  Hoyle,  as  principal,  and  W.  H.  Clarke 
and  others,  securities.  Mrs.  Clarke,  the 
plaintiff  In  error,  bought  this  execution, 
which  was  issued  for  county  taxes,  and 
caused  the  same  to  be  transferred  to  her 
by  the  county  attorney,  at  the  instance  of 
the  commissioners  of  the  county  of  Ful- 
ton, so  far  as  the  same  was  against  her 
husband,  W.  H.  Clarke.  This  execution 
and  transfer  were  not  recorded,  but  Mrs. 
Clarke  caused  the  same  to  be  levied  upon 
certain  property  of  W.  H.  Clarke,  one  of 
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the  defendants  in  said  execution.  The 
property  was  sold,  and  the  money  arising 
from  the  sale  went  into  the  heuids  of  the 
sheriff.  Mrs.  Doaglass  also  had  an  execu- 
tion against  W.  H.  Clarice,  and  she  noti- 
fied the  sberin  to  hold  said  money,  and 
a  rule  was  brought  to  distribute cbesame. 
The  court  awarded  the  money  in  the  shcr* 
iff's  hands,  or  apart  thereof,  to  Mrs.  Doug- 
Iahs,  upon  her  execution  against  W.  H. 
Clarke,  decreeing  that  so  much  of  the  fund 
In  the  sheriff's  hands  as  might  be  neces- 
sary should  be  applied  In  satisfaction  of 
the  Douglass  S.  fa.,  and  the  remainder  on 
the  otiicr  0.  fit.,  to  which  Judgment  Mrs. 
Clarice  excepted. 

The  execution  transferred  to  Mrs.  Clarke 
was  not  issued  upon  any  judgment  of  the 
court.  Section  891a  of  oar  Code  declares 
that  "whenever  any  person  other  than 
the  person  against  whom  the  same  has  is- 
sued shall  pay  any  execution  issued  for 
state,  county,  or  municipal  taxes,  or  any 
other  execution  issued  without  the  judg- 
ment of  a  court,  under  any  law,  the  officer 
whose  duty  it  is  to  enforce  said  execution 
shall,  upon  the  request  of  the  party  paying 
the  same,  transfer  said  execution  to  said 
party;  and  said  transferee  shall  have  the 
same  rights  as  to  entf>rcing  said  execution 
and  priority  of  payment  as  might  have 
been  exercised  or  claimed  before  said  trans- 
fer: provided,  said  transferee  shall  have 
said  execution  entered  upon  the  execution 
docket  of  the  superior  court  of  the  county 
in  which  the  same  was  Issued ;  and,  if  the 
I>er8nn  against  whom  the  same  was  is- 
sued resides  in  a  different  county,  then  also 
in  the  county  of  such  person's  residence,, 
within  thirty  days  from  said  transfer. 
"•  »  •  And,  In  default  thereof,  such  ex- 
•ecntlons  shall  lose  their  lien  upon  anyprop- 
■erty  which  has  been  transferred  bona,  fide, 
and  for  a  valuable  consideration,  before 
the  record,  and  without  notice  of  the  ex- 
istence of  such  execution  or  executions. " 
We  think,  under  this  section  of  the  Code, 
to  make  the  transfer  of  such  an  execution 
available  against  thii-d  persons,  that  the 
same  should  have  been  recorded  as  required 
by  law.  No  execution  such  as  this,  which 
is  embraced  in  this  section  of  the  Code, can 
t)e  transferred  except  under  and  by  virtue 
of  this  act,  and  therefore  the  terms  of  the 
■act  must  be  strictly  complied  with.  The 
«xecutlon  must  not  only  have  been  trans- 
ferred by  the  proper  person,  but  must  also 
have  been  properly  recorded,  in  order  to 
bind  a  third  party  as  required  by  law. 
We  think,  therefore,  that  the  execution  in 
favor  of  Mi-a.  Douglass  took  precedence 
over  the  execution  held  under  this  transfer 
to  Mrs.  Oarke,  and  that  the  court  was 
right  in  directing  the  execution  of  Mrs. 
Douglass  to  beflrst  i>ald  out  of  the  fund  in 
the  hands  of  the  sheriff.  Bank  v.  Dan- 
forth,  80  Oa.  56,  7  S.  E.  Rep.  546;  Murray 
V.  Bridges,  69  Ga.  644 ;  Hoyt  v.  Byron,  66 
Qa.  351.    Judgment  affirmed. 

Taylor  v.  Bulky. 
(Supreme  Court  of  Georgia.    Nov.  10, 1890.) 

FaBTNBBSBIP — FlKM  PbOPEBTT — RECEIVBB— IN- 
JUNCTION. 

One  who  has  entered  into  partnership  with 
another,  to  whom  he  has  paid  a  portion  of  the 


price  of  his  share  of  the  partnership  property, 
and  given  his  notes,  which  are  not  yet  due,  for 
the  balance,  has  simclent  interest  in  the  Arm 
proi>erty,  after  the  partnership  has  gone  into  op- 
eration, to  maintain  a  bill  for  the  appointment  of 
a  receiver  thereof,  and  to  enjoin  the  other  partner 
from  proceeding  with  the  firm  business. 

Error  from  superior  court,  Fulton  coun- 
ty; M.  J.  Clabke,  Judge. 

The  official  report,  referred   to  In   the 
opinion,  is  as  follows: 

"Taylor,  on  August  16, 1890.  Ijy  his  peti- 
tion, made  these   allegations:    That  on 
January  22,  1890,  he  and  Bllley  entered  in- 
to a   written  agreement:  that,  prior  to 
making  this  agreement,  Bllley  had  been  in 
the  business  of  an  undertaker,  and  had  an 
outfit  used  in  carrying  on  the  business, 
which  he  valued  at  $2,394..H0,  as  would  be 
seen  in  the  written  agreement;  that  in  the 
agreement  he  contracted  to  sell  to  peti- 
tioner a  half  interest  in  this  property  for 
$1,267.46,  the  title  to  remain  in  Bllley  un- 
til the  purchase  money  was  paid ;  that  pe- 
titioner paid  in  cash  $600,  and  gave  bis 
note  for  $667.43;  that  the  agreement  far- 
ther recited  that  Bllley  and  Taylor  had 
formed  a  partnership  to  conduct  the  un- 
dertaking business,  the  firm  name  was  to 
be   Bllley  &   Taylor,  and  all  the  profits 
of  the  business  were  to  be  equally  divided 
between  them ;  that  the  firm  entered  at 
once  upon  the  business,  which  progressed 
very  slowly,  the  income  from  it  being  very 
small,  so  that,  since  the  partnership  was 
formed,  petitioner  has  received  from  the 
business  only  $22:  that,  feeling  that  the 
business  was  dull,  and  that  there  was  nu 
likelihood  of  a  support  from  it,  he  applied 
to  Bllley  three  months  ago  to  dissolve 
the  partnership,  proposing  that  If  Bllley 
would  let  him  have  back  his  $600,  and  the 
note,  be  would  give  him  upall  histiiceaDd 
labor  uptothattime,  but  Bllley  refused  tu 
entertain  the  proposition,  and  petitioner 
then  proposed  to  take  $3.^,  and  the  note, 
and  leave  the  business,  but  this  Biiley  re- 
fused to  do,  and  so  petitioner  gave  Bllley 
notice  that   he  would,  in  three  months, 
dissolve  the  partnership;  that  the  thi'ee 
months  have  elapsed,  bat  Biiley  seems  more 
inexorable  than   ever,  keeping  the   books 
locked  up  and  concealed  from  petitioner, 
refusing  to  consult  with  him  about  the 
business,  or  talk  about  his  interest  In  tbe 
matter,  and  In  every  way  trying  to  ignore 
him ;  that  Biiley  is  morose  and  grum,  and 
at  times  insulting  to  petitioner,  and  con- 
siders the  business  as  his  exclnsively;  that, 
in     this    state     of  things,    petitioner    la 
obliged  to  resort  tu  the  court:  that,  if  there 
were  more  profits  in  the  business  than 
would  be  Indicated  by  the  amount  above 
stated  as  having  been  paid  petitioner,  be 
has  no  way  of  ascertaining  it,  as  he  is  al- 
most entirely  excluded  from  any  knowl- 
edge of  the  business;  that  the  firm   has 
been  sued  for  tbe  rents  of   the  building;  It 
occupies,  and,  indeed,  things  seem  to  be  in 
such  a  strait  that   it    is    necessary  the 
business  should  be  In  some  way  termin- 
ated :  that,  even  as  late  as  the  day  betoro 
tbe  petition,  Biiley  locked  up  the  house 
and  went  away,  leaving  petitioner  sitting 
at  the  door;  that  he  could  not  state  ac- 
curately the  debts  of  tbe  firm  as  he  had 
not  been  allowed  any  acquaintance  with 


Digitized  by 


Google 


«a.) 


TATLOR  e.  BLILET. 


211 


the  Bame  by  Bliley,  bat  he  knows  that  It 
owes  several  handred  dollars.  He  prayed, 
ainuDg  other  things,  that  BHley  be  en> 
Joined  from  farther  proceeding  with  the 
business ;  that  a  receiver  be  appointed  tu 
talte  charge  of  it,  to  the  end  that  it  might 
be  settled  up,  and  the  partnership  dis- 
solved, and  the  rights  of  the  parties  ad- 
justed ;  that  he  be  paid  the  f600  which  he 
pat  into  the  business,  and  tlie  note  which 
he  executed  be  delivered  up  to  blm  and 
canceled,  and  Bliley  be  enjoined  from  sell- 
ing it;  that,  if  there  were  any  profits  in 
the  basiness,  he  be  given  bis  part  of  them 
under  the  contract;  and  for  general  relief, 
etc.,  and  the  appointment  of  a  temporary 
receiver.  There  was  attached,  as  an  ex- 
hibit, to  the  petition  a  copy  of  the  agree- 
ment referred  to  in  it,  which  was  accom- 
panied with  a  list  of  the  articles  in  the 
ondertalctng  ontfli.  By  amendment,  peti- 
tioner cbargKd  that  since  he  filed  his  peti- 
tion be  had  learned  that  Bliley  bad  mort- 
gaged the  partnershipproperty  for  $660; 
that  be  had  also  ascertained  that  Bliley 
gave  in  his  entire  property  as  $1,600,  which 
is  mucta  less  than  petitioner  thought  it 
was  Tvorth,  and  which  amount  might  be 
covered  by  a  homestead;  that,  since  he 
«led  the  petition,  Bliley  had  told  him  that 
he  sbuold  not  have  a  cent  of  the  money 
that  be  put  into  the  firm,  nor  should  he 
bave  anything  for  his  services,  and  that 
wben  tbe  property  was  brought  to  sale 
be  intended  to  see  that  it  did  not  bring 
enongb  to  pay  him  anything;  that  Bliley 
peremptorily  and  insolently  orders  him 
oat  of  the  store,  and  tells  him  that  he 
shall  not  come  into  it,  so  that  to  keep 
tbe  peace  he  has  forseveral  days  remained 
away,  tb  as  necessarily  leaving  everything 
in  tbe  hands  of  a  man  whom  he  believes 
to  be  totally  anscrnpuloas;  that  he  feels 
warranted  in  this  latter  statement,  be- 
cause be  is  credibly  informed  that,  in  sev- 
ering bis  connection  with  a  firm  in  tbe 
same  basiness,  Bliley  cut  out  the  leaves  of 
a  book  on  which  his  individual  arcountap- 
peared. 

"Bliley  answered  the  petition  as  fol- 
lows :  Some  weeks  before  the  partnership 
was  formed,  Taylor  and  his  mother  im- 
portuned him  to  take  Taylor  in  his  busi- 
ness as  a  partner,  assarlng  him  that  Tay- 
lor wonld  devote  his  whole  time  and  ener- 
gy to  tbe  business,  and  would  do  all  he 
could  to  make  it  a  success.  He  finally 
agreed  to  sell  Taylor  a  half  Interest  in  tbe 
property,  and  admit  hlro  as  a  partner 
upon  the  terms  contained  in  the  agree- 
ment Teferrc>d  to  in  tbe  petition.  Respond- 
ent has  fa,ithfully  attended  to  the  business, 
and  devoted  hiswbole  time  to  it,  but  Tay- 
lor has  been  a  detriment  rather  than  a 
help,  by  reason  of  his  neglect,  and  his  ac- 
tions in  and  around  the  place  of  business. 
Taylor  has  been  almost  continuously  un- 
der the  Influence  of  whisky,  or  some  other 
intoxicant,  since  the  22d  of  January,  1890; 
at  times  he  would  get  drunk  and  absent 
bimsclf  from  the  place  of  business  for  days 
at  a  time,  and  respondent  would  not 
know  where  he  was,  and  would  have  ttfa 
whole  cace  of  tbe  business  -  on  himself. 
Wben  Taylor  was  drinking  he  made  him- 
self very  disagreeable  by  using  profane  lan- 
guage  in  tbdr  place    of  business,   and 


would  often  sit  in  front  of  it  in  a  semi- 
stupor  or  sleep,  and  be  anything  but  an 
attractive  or  profitable  advertisement,  so 
that  respondent's  friends  wonld  call  his  at- 
tention to  Ta.vlor's  condition,  and  suggent 
that  it  would  be  better  if  Taylor  would 
retire  from  sight.  He,  from  time  to  time, 
remonstrated  with  Taylor,  and  felt  con- 
strained to  ask  him  to  please  not  to  sit  in 
front  when  under  the  Influence  of  liquor, 
and  often  asked  him  to  go  into  tbe  back 
room  and  lie  down  until  be  got  more  so- 
ber. Notwithstanding  all  this,  as  the 
partnership  had  been  entered  into  for  12 
months,  he  feels  It  his  duty  to  carry  out 
the  agreement  in  good  faith.  It  is  not 
■  true  that  he  denies  Taylor  access  to  the 
books,  or  considers  the  business  as  his 
exclaslvely;  the  books  are  kept  in  the 
place  of  business  at  a  place  of  which  Tay- 
lor is  aware,  and  respondent  does  not  try 
to  conceal  them  from  him,  or  exercise  any 
more  dominion  over  them  than  is  neces- 
sary to  take  proper  care  of  them.  Tt  is  un- 
true that  he  refused  to  talk  about  tbe  bus- 
iness of  the  firm,  except  when  Taylor  was 
under  the  influence  of  liquor.  He  never 
intended  to  insult  Taylor,  and,  when  be 
remonstrated  with  him,  only  desired  that 
Taylor  might  do  better,  and  the  business 
should  appear  to  be  in  respectable  hands. 
The  persons  who  have  patronlied  the 
firm  are  almost  exclusively  respondent's 
friends.  Taylor  was  away  from  and  neg- 
lected the  business  so  much,  and  was  un- 
der the  Influence  of  liquor  so  much  of  the 
time,  that  respondent  felt  it  whs  necessary 
to  look  after  tbe  details  of  the  business, 
see  that  accounts  were  collected,  bills  paid, 
etc.,  and,  in  doing  so  he  did  not  attempt 
to  prohibit  Taylor  from  doing  the  same. 
There  is  a  suit  pending  against  respondent 
as  a  tenant  holding  over,  but  he  has  inter- 
posed his  defense,  and  is  advised  that  it 
is  a  good  one.  The  firm  is  indebted,  but 
the  amounts  due  it  are  about  equal  to  its 
indebtedness.  The  income  has  not  been 
sufiicient  to  pay  the  ezpennes  of  the  busi- 
ness, and  he  has  paid  out  of  his  own  pock- 
et money  to  satisfy  firm  Indebtedness,  so 
that  the  firm  is  indebted  to  him,  while  pe- 
titioner is  Indebted  to  the  firm,  and  there 
are  no  profits  in  his  hands  to  which  Tay- 
lor is  entitled.  The  firm  is  solvent,  its  as- 
sets being  sufiicient  to  pay  all  its  indebt- 
edness. If  respondent  ever  gets  the  bal- 
ance of  the  purchase  money  represented 
by  Taylor's  note  It  will  be  by  sale  of  tbe 
property  mentioned  in  tbe  agreement,  or 
out  of  the  profits  of  the  business,  as  Tay- 
lor is  insolvent.  He  did,  a  few  days  before, 
lock  the  door  of  their  place  of  bnsinees 
while  petitioner  was  sitting  close  by,  bat 
he  did  this  because  there  was  a  corpse  ly- 
ing in  the  place  of  baslness,  and  he  felt  it 
was  not  safe  and  proper  to  leave  the  door 
open,  knowing  that  he  could  not  trust 
Taylor  by  reason  of  Taylor's  habits,  but 
Tnylfir  had  a  key  to  the  door,  and  coald 
go  in  if  he  wished  to.  Taylor  is  welcome 
to  exercise  such  dominion  over  the  Itooks 
and  over  the  flrm  as  a  partner  Is  entitled 
to,  and  respondent  will  not  try  to  prevent 
him.  Tbe  appointmentof  a  receiver  would 
be  disaatrOMS  to  respondent  because  Tay- 
lor still  owes  tbe  note.  Tbe  agreement 
with  Taylor  was  that  his  mother  was  to 
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sign  the  note,  and  she  has  never  done  it. 
If  the  property  should  be  sold  at  recriver's 
sale  it  would  be  sacrificed,  and  Taylor's 
portion,  if  he  were  entitled  to  any  por- 
tion, of  the  proceeds  would  not  be  snUi- 
cient  to  pay  the  note.  When  respondent 
purchased  his  outfit  to  run  bis  undertak- 
ing business  he  gave  a  mortgage  to  secure 
the  payment  of  the  purchase  money  to  L. 
H.  Hall  &  Co.,  and  after  he  gave  it,  con- 
tinued to  run  an  account  with  Hall  &  Co., 
and,  when  he  formed  the  partnership  with 
Taylor,  he  owed  Hall  &  Co.  about  $550  un 
the  account,  and  about  three  months  after 
the  purtnership  was  formed,  in  a  settle- 
ment with  Hall  &  Co.,  betook  up  the  mort 
gage,  and  renewed  it  for  $550.  He  knew 
hlM  interest  in  the  property  was  ample  to 
pay  the  95o0,  and  acted  in  perfect  good 
faith  towards  Taylor.  He  had  plenty  of 
property  to  pay  bis  debts,  and  tbe  mort- 
gage is  due  when  Taylor's  note  is  due; 
tbe  mortgage  being  given  on  tbe  belief 
that  Taylor's  note  would  pay  the  debt, 
and  Hall  &  Co.  were  informed  of  respond- 
ent's plans,  and  assented  to  them.  Re- 
spondent was  a  member  of  the  firm  of  D. 
O.  Wyly  &  Co.,  and,  wben  he  was  about  to 
sever  bis  connection  with  that  firm,  he 
rendered  his  account,  and,  there  being  dis- 
satisfaction about  tbe  account,  tbe  books 
of  that  firm  were  examined  by  two  per- 
sons, each  of  whom  reported  that  the  Urm 
owed  respondent  more  than  respondent 
claimed  at  first,  and,  on  the  last  report,  a 
settlen^ent  was  made,  and  he  left  the  firm. 
He  does  not  remember  to  have  taken  the 
leaves  on  which  bis  individual  accountap- 
peared,  but  after  this  settlement  was  made 
be  bad  a  perfect  right  to  them.  He  is  am- 
ply solvent;  intends  to  carry  out  the 
agreement  between  him  and  Taylor.  The 
appointment  of  a  receiver  would  be  very 
hurtful  to  bis  business  reputation,  etc. 

"On  the  bearing  of  tbe  application  for 
injunction  and  receiver,  the  evidence  lor 
I)etitioner  tended  to  show  that  tbe  man- 
ner of  Bliley  towards  Taylor  was  fre- 
quently gruff-  and  insulting  and  unpleas- 
ant; that  Taylor  was  attentive  to  his 
business,  sober,  and  at  bis  place  of  busi- 
ness: that  be  had  never  been  so  intoxi- 
cated as  to  incapacitate  him  for  business 
while  be  was  a  partner  with  Bliley,  and 
that  tbe  allegations  in  Bliley 's  answer 
to  the  effect  that  be  was  so  intoxicated 
and  siimilar  allegations  were  false;  that 
Bliley  represented  to  him  that  there  was 
no  incumbrance  upon  the  property,  and 
that  tbe  firm  owed  no  debts ;  that,  in 
winding  up  tbe  business  of  D.  O.  Wyly  & 
Co.,  the  leaves  containing  tbe  individual 
account  of  Bliley  had  been  cut  out  from 
tbe  book  in  which  tbe  acc3unt  ap- 
peared;  that  Taylor,  on  May  15,  1890. 
served  Bliley  with  a  written  notice  to 
dissolve  the  partnership.  There  was 
also  evidence  that  at  times  Bliley  was 
morose,  and  hard  to  get  along  with, 
and  at  other  times  very  pleasant.  Peti- 
tioner also  introduced  the  partnership 
contract.  Tbe  testimony  for  defendant 
tended  to  show  that  Bliley  was  attentive 
to  his  business,  and  always  at  his  place 
of  business,  and  Taylor  was  inattentive, 
and  frequently  drunk,  or  under  the  infiu- 
>nce  of  whisky,  and    that  be  was   not 


suited  to  business;  that  BUley  treated 
Taylor  kindly,  so  far' as  witnesses  knew; 
that  Taylor  took  very  little  interest  in 
tbe  business,  and  gave  in  no  property  for 
taxation.  One  of  the  witnesses,  who  had 
testified  for  petitioner  as  to  the  cutting 
out  of  tbe  leaves,  testified  for  defendant 
that  be  did  not  knuw  that  Bliley  meant 
any  fraud  to  any  one  by  cutting  tbem 
out,  and  that  Bliley  was  a  man  worthy 
of  belief  and  esteem.  The  court  denied 
the  injunction  and  receiver  prayed  for, 
and  petitioner  excepted. " 

P.  L.  Mjra&tt  A  Sob,  tor  plaintilf  in  error. 
O'Neill  <t  Fraser,  tor  defendant  in  error. 

Simmons,  J.  The  facts  willbe  found  in 
tbe  official  report.  Under  these  facts  we 
think  the  trial  Judge  erred  in  refusing  an 
injunction  for  tbe  reasons  set  out  in  his 
Judgment.  That  Judgment  is  based  upon 
tbe  idea  that  tbe  title  to  the  property 
described  in  tbe  contract  was  in  tbe  de- 
fendant, and  that  the  plaintiff  therefore 
was  not  entitled  to  an  injunction,  or 
tbe  appointment  of  a  receiver.  We  ditter 
from  tbe  learned  Judge  upon  this  ques- 
tion. Dnder  tbe  facts,  we  think  that  the 
plaintiff  had  sufllcient interest  in  the  prop- 
erty to  authorise  him  to  file  the  bill,  and 
have  an  injunction  and  receiver,  If  there 
was  no  other  diflicnlty  in  the  way.  He 
had  paid  about  half  tbe  price  of  tbe  prop- 
erty which  had  been  delivered  to  him  as  a 
partner,  aud  tbe  partnership  had  gone 
into  operation.  While  Bliley  may  have 
bad  the  legal  title  to  the  property,  Taylor 
bad  Bucb  an  equitable  interest  as  would 
authorise  him  to  retain  it  in  bis  posses- 
sion, especially  when  tbe  notes  for  the  pur- 
chase money  which  Taylor  bad  given  to 
Bliley  for  the  other  half  bad  not  become 
due.  If  Bliley  had  sold  the  property  to  Tay- 
lor, individually,  and  delivered  it  to  bim, 
Taylor  certainly  could  have  held  it 
against  Bliley  until  be  bad  refused  to  pay 
tbe  balance  of  the  purchase  money.  As 
the  trial  Judge  put  bis  Judgment  upon  an 
erroneous  construction  of  the  contract, 
and  did  not  exercise  bis  discretion  upon 
the  merits  of  the  case,  we  reverse  the  Judg- 
ment, and  direct  that  the  plalntitt,  if  be 
sees  proper,  may  apply  again  to  tbe  Jodge, 
and  have  him  exercise  bis  discretion  upon 
tbe  merits  of  tbe  case.  Judgment  re- 
versed. 


CiTT  Council  of  Auqusta  v.  Lombard. 
(SuinwM  Court  uf  Georgia.   Kov.  IS,  1880.) 
Wbit  ov  Brrob — Whsu  Lies. 
ffbere  the  action  Is  a^lnst  one  defendant 
onlT,  a  writ  of  error  will  lie  to  a  Indgment  over- 
ruling a  general  demurrer  to  the  aecUration,  iU- 
thougb  the  case  is  still  pending  in  the  oourt  be- 
low. 
(Sylldbui  try  Oie  Court.) 

Error  from  superior  court,  Blchmond 
county ;  Bonby,  .1  udge. 

John  8.  Dnvldson,  for  plaintiff  in  error. 
Twiggs  A  Verdery,  for  defendant  in  error. 

Blkcklbt.  C.  J.  Tbe  case  below  was  an 
action  at  law  for  damages.  The  declara- 
tion was  demurred  to  generally  at  the  ap- 
pearance term.  At  a  subsequent  term ,  tbe 
case  came  on  to  be  beard  "  on  tbe  trial  of 
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said  demarrer."  The  plain  till  amended 
tbe  declaration,  and  therenpon  ttaecoart 
overmled  the  demnrrer.  This  waa  on  the 
4th  of  Febrnary,  and  on  the  lOtb  of  Febru- 
ary, 1800,  tbe  bill  o(  exceptions  was  signed 
and  certified.  The  errors  alleged  are  that 
the  court  erred  in  allowing  the  amend- 
ment and  in  orerruling  the  demurrer.  On 
tbe  call  of  the  case  here,  counsel  for  the  d<v 
fendant  in  error  mcfVedto  dismiss  tbe  writ 
of  error,  because  the  case  is  still  pending 
in  the  court  below.  On  the  argument  of 
the  motion,  some  collateral  facts  were 
stated  by  counsel,  and  were  admitted  by 
opposing  counsel  to  be  correctly  stated. 
But  -we  find  none  of  them  set  forth  In  tbe 
bill  of  exceptions,  and  consequently  can- 
not make  an  authoritative  ruling  with 
them  as  a  basis.  We  therefore  leave  them 
out  of  consideration  altogether.  Tbe 
pendency  of  the  case  below  is  no  obstacle 
to  a  writ  of  error,  where  tbe  decision  com- 
plained of,  "if  it  had  been  rendered  as 
claimed  by  the  plaintiff  in  error,  would 
hare  been  a  final  disposition  of  the  case. " 
Code,  §  4250.  Had  the  general  demurrer 
to  the  declaration,  which  the  court  over- 
ruled, been  sustained,  the  action  below 
would  hare  been  finally  disposed  of.  It 
is  manifest,  therefore,  that  this  writ  of 
error  was  not  prematurely  brought.  Rail- 
road, etc.,  Co.  V.  Denson.  88  Oa.  267,  9  S.  E. 
Bep.  788. 
Motion  denied. 


Andrews  t.  Central  R.  Co. 
{SupretM  Cowrt  of  Oeorgia.    Nov.  21, 1880.) 
AcciDsirr  at  Rahwat  CBOSsnro. 
lliciuKh  a  standing  railway  train  be  an  un- 
iinthorlzed  obstruction  of  a  public  crossing,  a  per- 
son   attempting   to  pass   between   the  cars  by 
climbine  over  the  pbtform  and  bumpers,  if  In- 
jured   tnereby,   in   consequence    of     a    sudden 
movement  of  the  train,  cannot  recover  unless  the 
engineer,  conductor,  or  some  other  person  having 
control   of  the  train's  movements,  Imew  of  his 
attempt  to  cross,  or  had  notice  of  ms  exposure  to 
danger. 

(SyUabiu  by  the  Court.) 

Error  from  superior  court,  Burlte  coun- 
ty :  Ro.NET,  Judge. 

The  official  report,  referred  to  in  the 
opinion,  is  as  follows:  The  petition  of 
Andrews  alleged,  in  substance,  that  the 
railroad  company  had  damaged  him 
43,000;  that  in  October,  1888,  in  the  town 
of  Midviile,  Burke  county,  in  the  usual 
course  of  business,  he  had  occasion  to  go 
from  astore  on  one  sldeof  the  main  street, 
through  which  the  track  of  defendant  ran 
lengthwise,  to  a  store  on  the  opposite  side 
of  tbe  street;  that  he  proceeded  in  the 
customary  and  proper  course,  and  in  do- 
ing so  found  that  a  very  long  freight  train 
of  defendant  had  stopped  in  the  street, 
and  had  tor  a  considerable  time  been 
standing  In  the  street;  that  he  proceeded 
until  coming  to  the  point  opposite  the 
Mtore  to  which  be  was  going,  and,  at  the 
Intersection  of  another  public  crossing 
with  the  one  already  mentioned,  he  pro- 
ceeded openly,  and  in  the  presence  of  the 
employes  of  the  train,  to  pass  between 
two  of  the  freight<:ars  about  the  middle 
of  the  train,  by  climbing  upon  the  projec- 
tion or  platform  of  the  freight-car;  that 


It  waa  In  the  day-time,  and  be  used  all 
proper  care  and  caution  In  passing  be- 
tween the  ears ;  that  the  train  had  been 
standing  there  for  a  long  while,  and  no 
Indication  W.1B  given  of  any  intention  to 
start,  and  it  remained  standing  some  time 
after  tbe  injury ;  that  It  was  very  long, 
and  directly  across  the  public  crossing,  and 
while  he,  in  the  exercise  of  all  due  care  and 
caution,  was  openly  proceeding  between 
tbe  cars  at  the,  public  crossing,  the  train 
was  negligently',  Improperly,  and  reckless- 
ly, without  blowing  the  whistle,  ringing 
the  bell,  warning  of  conductor,  or  other 
sign  or  .signal,  suddenly  and  violently 
bumped  and  knocked  backward  a  few 
yards  by  the  engine,  forcing  the  cars  to- 
gether, and.  In  thejolt  and  Jar,  catching  his 
right  foot  between  the  bumpers,  violently 
mashing,  bruising, straining,  and  dislocat- 
ing it,  inflicting  great  pain  and  suffering, 
etc.  Defendant  demurred,  upon  the 
grounds  that  the  declaration  set  out  no 
case  of  action;  was  deceptive  and  void 
forindeflnltencssand uncertainty;  showed 
upon  its  face  that  the  alleged  Injury  was 
caused  by  plaintiff's  negligence;  and 
showed,  if  there  was  any  negligence  on 
the  part  of  defendant,  plaintiff  could  have 
avoided  the  consequences  thereof  by  the 
exercise  of  ordinary  care.  This  demurrer 
was  sustained,  and  plaintiff  excepted. 

Foster  «ft  Lamar,  for  plaintiff  In  error. 
LawtoB  &  Cunningham  and  Jobu  J.  Jones 
&  Son,  for  defendant  In  error. 

Bi^KCKLKT,  C.  J.,  (after statlofc  tbe/kcts 
as  above.)  No  doubt  the  railroad  com- 
pany, on  the  facts  alleged  In  the  declara- 
tion, (for  which  see  the  report.)  had  no 
right  to  obstruct  the  public  crossing  with 
its  train,  and  delay  the  plaintiff  unduly  In 
his  passage  along  tbe  street  from  one  side 
of  the  railway  to  the  other;  but  the  ob- 
struction, and  the  nature  of  it,  were  open 
and  visible  and  there  Is  no  sufficient  rea- 
son alleged  why  the  plaintiff  should  not 
hare  anticipated  that  the  train  might 
move  at  any  moment.  Nevertheless,  In- 
stead of  waiting  for  the  train  to  get  out  of 
the  way,  applying  for  it  to  be  mi>ved,  or 
attempting  to  go  round  it,  he  voluntarily, 
and  without  warning  any  one  of  his  in- 
tention, exposed  himself  between  the  cars 
by  climbing  upon  thPir  platforms  adjacent 
to  the  bumpers,  and  was  injured.  There 
is  nothing  alleged  from  wblch  it  can  right- 
ly be  inferred  that  bis  presence  and  posi- 
tion were  known  to  the  engineer,  or  to 
any  person  controlling  the  movements 
of  the  train.  It  Is  alleged  that  he  proceed- 
ed to  pass  between  the  cars  "openly,  and 
In  presence  of  the  employes  of  said  train, " 
but  It  was  a  very  long  train,  and  where 
he  attempted  to  cross  was  about  the  mid- 
dle of  it.  Who  were  the  employes  present, 
or  what  was  their  relation  to  the  train. 
Is  not  stated.  It  would  be  a  mere  guess 
to  hold  that  the  conductor  was  one  of 
those  present,  and  It  would  be  an  absurd 
guess  to  bold  that  the  engineer  was  one 
of  the  number,  bis  proper  place  being  up- 
on the  locomotive  at  tbe  end  of  tbe  train, 
and  the  movement  of  the  cars  which 
caused  the  injury  being  so  soon  after  tbe 
plaintiff  exposed  himself  to  danger  that 
tbe  engineer  must  have  been  at  his  post 


Digitized  by 


Google 


214 


SOUTHEASTERN  REPOBTEE,  Vol.  12. 


(Gs, 


wben  that  ezpoBure  became  yiaible,  even 
to  an  Immediate  by-stander.  If  the  en- 
gineer, condnctor,  or  any  other  person 
whose  duty  it  might  have  been  to  Iceep 
the  train  still  while  the  plaintiff  was  pass- 
ing between  the  cars,  knew  that  be  was 
BO  passing,  or  had  notice  of  his  exposnre 
to  danger,  it  was  easy  to  allege  it.  Why 
should  snch  a  materiaifact— the  only  fact 
which  would  gave  the  plaintiff  a  right  to 
any  diligence  in  his  favor  when  in  such  a 
hazardous  position— be  left  to  conjecture 
or  supposition.  Instead  of  being  plainly 
and  distinctly  set  forth  as  a  i>art  of  the 
canse  of  action?  Code,  §  3832.  In  the  ab- 
sence of  such  an  averment,  the  plaintiff's 
hurt,  by  having  his  foot  caught  between 
the  bumpers  and  crushed,  must  be  attrlb 
uted  to  bis  own  rashness.  It  was  not  er- 
ror to  sustain  the  demurrer  to  the  declara- 
tion. Upon  his  own  showing,  the  plaintiff 
was  without  any  legal  right  to  recover. 
Judgment  aflBrmed. 


Lbbtbb  v.  Hbidt. 
{Supreme  Court  of  Oeorgia.    Nov.  90, 1880.) 

BaIX  or  IiAHD— SUFFICIBNOT  Of  MxifORANDCH. 

The  memorandum  made  and  signed  by  a 
real-estate  broker  to  authenticate  a  contract  for 
the  sale  of  land  Is  Insufficient,  if,  though  it  states 
the  price,  (cash,)  It  refers  to  additional  terms 
agreed  on  between  the  contracting  parties,  these 
terms  not  being  evidenced  by  writing,  but  left  in 
parol. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Chatham 
county;  Fallioant,  Judge. 

Deomark,  Adanta  &  Adams,  for  plaintiff 
in  error.  J.  R.  Sauaay,  for  defendant  in 
error. 

Bleckley,  C.  J.  The  real  estate  alleged 
in  the  petition  to  have  been  the  subject 
of  sale  and  purchase  was  a  certain  plan- 
tation conBisting  of  two  lots  of  land. 
The  broker's  memorandum  was  as  fol- 
lows: "This  is  to  certify  that  I  have  this 
day  sold  to  D.  B.  Lester  the  property 
placed  In  my  hands  by  Thos.  P.  Heidt, 
for  the  sum  of  tour  thousand  dolls., 
fcash.)  on  the  terms  that  he,  the  said 
ThoB.B.  Heidt,  agreed  upon  with  the  said 
D.B.Lester.  [Signed]  Kobert  H.Tatbm, 
Raai-Estate  Dealer.  May  2,  1889."  We 
need  not  inquire  whether  the  writing  suffl- 
clentlyidentlfieBthe  property.  It  is  fatally 
deficient  in  its  failure  to  express  a  com- 
plete and  entire  contract.  It  discloses  on 
Its  face  that  something  more  was  agreed 
upon  that  is  set  forth.  There  were  terms 
embraced  in  the  convention  between  the 
parties  of  which  the  writing  affords  no 
evidence,  save  that  they  had  been  agreed 
upon,  and  were  terms  additional  to  those 
stated  in  the  writing.  The  instrument  is 
silent  as  to  what  they  were,  but  they  are 
recognised  as  terms.  That  they  were  re- 
erred  to  at  all  indicates  that  they  were 
material.  According  to  the  petition,  they 
were,  in  fact,  material,  for  it  avers  that 
out  of  the  price  of  $4,000  named  in  the 
writing  was  to  be  retained  by  the  pur- 
chaser fSOO,  to  be  applied  to  a  mortgage 
with  which  the  property  is  incumbered. 
No  offer  is  made  In  the  petition  to  pay  the 
whole  price,  aB  a  condition  to  the  siteciflc 


performance  prayed  for,  but  only  to  pay 
what  remains  after  retaining  fSOO,  or  so 
much  less  as  may  be  suflScient  to  dis- 
charge the  mortgage.  The  writing,  con- 
strued without  qualiflcation  by  the  unex- 
pressed terms  referred  to,  imports  that 
the  whole  sum  of  #4,000  is  to  be  paid. 
The  petition  seeks  to  have  a  conveyance 
decreed  on  paying  less  than  that  sum,  and 
names  f8UU  less  as  th«r probable  deduction 
contemplated  by  the  parties  on  account  of 
the  mortgage.  A  deduction  twice  or 
thrice  as  great,  and  for  any  purpose 
whatsoever,  even  for  liquidating  a  mort- 
gage on  some  other  property,  would  be 
quite  as  consistent  with  the  memorandum 
and  as  fully  comprehended  In  Its  phrase- 
ology as  this.  It  is  obvious  that  all  the 
evils  of  parol  evidence  might  be  realised 
as  to  a  part  of  this  contract, bo  much  of  it 
as  is  left  out  of  the  writing,  were  the  pres- 
ent action  held  maintainable.  The  plain- 
tiff might  testify,  or  bring  witnewes  to 
testify,  that  the  terms  agreed  upon  were 
thus  and  bo,  and  the  defendant  that  they 
were  wholly  different.  As  well  might 
the  temptation  to  perjury  pervade  the 
whole  contract  as  a  material  portion  of 
it.  The  rule  is  that  the  writing,  in  order 
to  be  sufficient  to  satisfy  the  statute,  must 
be  co-extensive  with  the  stipulations.  It 
must  cover  the  entire  contract.  Riley  v. 
Farnsworth,  116  Mass.  223;  Parkhurst  v. 
Van  Cortlandt,  1  Johns.  Ch.  278;  Williams 
V.  MorrlH,  95  U.  8.  444;  1  Reed,  St.  Frauds, 
§  392;  Browne,  St.  Frauds.  (4th  Ed.,)  §§ 
871a,  376;  Wood,  St.  Frauds,  S  870.  There 
may  be  various  wrItlugB,  provided  they  re- 
fer one  to  another,  but  they  cannot  be 
correlated  and  connected  together  by  pa- 
rol evidence.  North  v.  Mendel.  78  Ga.  400. 
If  parol  evidence  is  Incompetent  to  supply 
the  connecting  link  between  two  writings, 
much  more  Is  It  incompetent  to  supply 
some  of  the  chain  of  tlie  contract  itself, 
though  there  may  be  a  written  link  by 
which  to  attach  it  to  that  portion  of  the 
chain  which  the  writing  covers.  The 
present  ctwe  is  altogether  unlike  Mohr  v. 
Dillon,  80  Ga.  672,  6  S.  E.  Rep.  770.  There, 
the  broker  knew  what  the  contract  was, 
attempted  to  enter  the  whole  of  it  in  his 
memorandum,  and  made  written  signs 
acordingly ;  but,  by  reason  of  chasms  and 
abbreviations,  the  signs  were  ambiguous. 
Their  meaning  was  not  clear,  and  needed 
the  light  of  surrounding  circumstances 
and  contemporaneous  facts  to  explain  It. 
Here,  the  broker  might  or  might  not  have 
known  what  the  whole  contract  was,  but 
certainly  a  part  of  it  was  unautbenticated 
by  his  signature,  for  he  made  no  attempt 
to  bring  the  terms  agreed  upon  by  the 
contracting  parties  between  themselves 
within  the  purview  ni  his  memorandum. 
He  purposely  omitted  them  from  the  writ- 
ing. In  this  respect  the  writing  is  not 
ambiguous,  but  certain,  clear,  and  defi- 
nite. It  hints  at  but  one  meaning,  and 
expresses  with  conclusive  certainty  what 
it  attempts  to  express.  No  amount  of  evi- 
dence consistent  with  its  language  could 
render  Its  signiflcation  more  obvious  or 
intelligible.  Its  deficiency  Is  one  of  omis- 
sion, not  of  imperfect  or  obscure  expres- 
Bion.  Its  inflrmlty  is  not  doubtful  or  am- 
biguous speech,   but   utter  Bllence.    The 
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case  of  Johnson  v.  Ronald,  4  Munt.  77,  is 
not  In  point,  for  tbere  tlie  price  was  shown 
by  the  parol  evidence  not  only  to  have 
been  fixed,  but  paid,  and  the  vendee  -was 
in  possession.  The  writing  was  therefore 
aided  by  part  performance.  Here,  on  the 
contrary,  nothing  whatever  In  the  nature 
of  performance  is  alleged,  beyond  tender 
or  offer  to  pay  In  conformity  to  terms  not 
expressed  in  the  writing.  The. right  to 
a  conveyance  in  the  present  case  depends 
alone  on  the  safBciency  of  the  broker's 
memorandum.  That  being  insufficient, 
tliere  was  no  error  in  sustaining  the  de- 
murror.    Judgment  affirmed. 


StTLLivAN  T.  McDonald. 
iSttpreme  Court  of  Oeorffia.  Oct  17,  1890.) 
IssoLVEHCT — Fbocedubb — ^Receivebb. 
Act  Oa.  Sept.  28, 1881,  entiUed  "An  act  to 
snthorixe  proceedings  iii  equity  in  certain  cases  of 
insolvency"  rives  tbe  court  power,  when  credit- 
ors Jlle  a  pemion  under  the  act,  "to  collect  the 
assets  •  •  •  and  appropriate  the  same  to  the 
eieditors, "  and  provides  that  "the  assets  sliall  be 
divided  pro  rata  among  the  creditors,  preserv- 
ing all  eristing  liens. "  Meld  that  where,  on  a 
petition  filed  onder  tbe  act,  the  court  has  ap- 
pointed a  receiver  of  the  property,  the  court  can- 
not on  petition  of  one  of  the  Judgment  creditors, 
whose  claim  is  mnoh  less  than  the  value  of  the 
property,  and  does  not  appear  to  have  priority 
over  other  judgments  against  the  debtor,  allow 
swdi  creditor  to  sell  the  property  or  any  part 
thereof  on  his  judgment,  but  where  the  liens  are 
not  sufBcient  to  exhaust  the  estate,  the  court 
most  administer  the  latter  and  divide  the  pro- 
ceeds according  to  law. 

Error  from  superior  court,  Fulton  coim- 
ty;  M.  J.  Clarkb,  Judge. 

Broylea  A  Sobs,  for  plaintiff  in  error. 
Jas.  B.  Coayera,  for  defendant  in  error, 

Simmons,  J.  It  appears  from  the  record 
In  this  case  that,  in  January,  1890,  Will- 
iams and  other  creditors  filed  their  bill, 
under  the  act  of  September  2H,  1881,  en- 
titled **  An  act  to  authorize  proceedings  in 
equity  in  certain  cases  of  insolvency, "etc., 
against  A.  C.  Ladd,  making  the  proper  al- 
legations in  accordance  with  the  act,  and 
applying  forthe  appointment  of  a  receiver 
to  take  charge  of  bis  property.  This  peti- 
tion was  presented  to  Judge  Marshall  J. 
Clabke,  ]ndg:e  of  the  superior  court  of  the 
Atlanta  circuit,  and,  on  tbe  11th  of  Jan- 
uary, he  passed  an  order  appointing  Sulli- 
van receiver  of  said  property,  and  direct- 
ing that,  as  such,  he  take  charge  of  the 
same,  to  be  held  and  managed  under  the 
direction  of  tbe  court.  On  the 26th  of  July, 
1890,  6.  L.  McDonald  filed  his  petition  to 
the  soperior court  of  said  county,  alleging. 
In  substance,  that,  on  January  11, 1876,  he 
obtained  a  verdict  and  Judgment  against 
A.  C.  Ladd  et  al. ;  that  on  the  28th  of  Feb- 
mary,  1876.  execution  issued,  and  was 
levlf^  on  certain  lands  and  limekiln  prop- 
erty of  Ladd;  that  Mrs.  Ladd  interposed 
a  claim,  which  was  tried,  and  tbe  property 
fotmd  sobject;  that  she  moved  for  a  new 
trial,  which  was  refased  by  the  court,  and 
the  supreme  court  afiirmed  the  Judgment 
(65  Ga.  665;)  tbat  Ladd  then  tiled  an  affi- 
davit of  illegality,  upon  which  a  trial  was 
bad  and  a  verdict  rendered  in  favor  of  the 
plaintiff;  that  afterwards.  In  December, 


1889,  Ladd  presented  a  petition  tor  injunc- 
tion, relief,  etc.,  praying  that  the  petition- 
er's a.  fa.  be  enjoined  trom  proceeding; 
and  that  this  was  refused.  Tbe  petition 
then  sets  out  tbe  proceedings  tor  tbe  ap- 
pointment of  Sullivan  as  receiver,  and  al- 
leges that  Sullivan  had  taken  possession 
of  the  property  of  Ladd  as  receiver.  Includ- 
ing the  lands  and  limekiln  property,  which 
bad  been  levied  on  by  the  petitioner'sfl.fi*. 
And  the  petitioner  prayed  tbat  a  rule  nisi 
might  issue  requiring  Sullivan, as  receiver, 
to  show  cause  wliy  the  d.  ta..  should  not 
proceed  to  sell  the  property  of  Ladd,  or 
enough  of  It  to  pa.v  tbe  0.  fa.  The  rule 
nisi  was  issued,  and  served  upon  Sullivan, 
who  demurred  to  the  same,  on  the  ground 
that  it  contained  no  sufficient  allegations. 
If  ti-ue,  to  aothijriie  the  granting  of  the 
prayer  thereof.  This  demurrer  was  over- 
ruled, and  it  was  adjudged  that  the  peti- 
tioner have  leuve  to  proceed  with  bis  ex- 
ecution, and  advertise  and  sell  enough  of 
the  property  of  Ladd,  in  the  hands  of  Sul- 
livan, to  fully  pay  off  his  claim,  the  bal- 
ance. If  any,  to  be  turned  over  to  the  re- 
ceiver, who  should  continue  to  operate  the 
property  as  he  was  then  operating  It,  un- 
til it  should  be  sold  by  the  sheriff.  The 
receiver  excepted  to  the  overruling  of  the 
demurrer,  and  the  order  granting  tbe  pe- 
titioner leave  to  proceed,  as  stated.  This 
petition  was  beard  and  acted  on  by  Judge 
Richard  H.  Clakk,  Judge  of  tbe  Stone 
Mountain  circuit.  In  the  absence  of  Judge 
Marshall  J.Clarke,  Judge  of  tbe  Atlanta 
circuit. 

Under  these  facts  we  think  the  Judge 
erred  in  granting  leave  to  McDonald  to 
sell  tbe  property,  or  any  part  thereof, 
which  prior  thereto  had  been  placed  in  the 
hands  of  a  receiver  of  the  court.  We  think 
that  where  creditors  file  a  petition  under 
the  act  of  18S1,  supra,  and  make  the  proper 
allegations  tberaln,  and  the  Judge  acts 
thereon  by  tbe  appointment  of  a  receiver 
who  takes  charge  of  the  property,  he  can- 
not afterwards,  upon  the  petition  of  one 
of  the  judgment  creditors,  allow  such 
creditor  to  sell  the  property,  or  any  part 
thereof,  under  his  Judgment  and  execution, 
and  thus  deprive  the  court  of  administer 
ing  such  property,  under  the  provisions  of 
the  act.  We  think  the  act  contemplates 
that,  when  the  court  appoints  a  receiver, 
and  takes  charge  of  the  property  of  the 
debtor,  tbe  whole  estate  of  the  debtor 
shall  be  administered  by  the  court.  The 
act  prescribes  that  it  shall  be  in  tbe  power 
of  the  court,  under  tbe  creditors'  bill,  "to 
collect  the  assets,  real  and  personal,  in- 
cluding choses  in  action  and  money,  and 
appropriate  tbe  same  to  the  creditors  of 
such  trader.  •  •  •  And  the  assets  shall 
be  divided  pro  rata,  among  the  creditors, 
preserving  all  existing  Hens. '  The  act  also 
gives  tbe  Judgr  power  to  make  a  suitable 
allowance  for  the  debtor  pending  litiga- 
tion, and  authorizes  bIm,ton  final  Judg- 
ment, to  recommend  the  dlschargre  of  tbe 
debtor  from  all  his  liabilities  It  was 
doubtless  the  Intention  of  the  legislature 
in  passing  the  act,  to  bring  all  the  assets 
of  the  debtorlntoacourtof  equity,  so  that 
the  court  might  fully  administer  upon  the 
estate  of  the  debtor.  The  court  Is  to  or- 
der the  property  sold  at  the  proper  time 
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by  Its  receiver,  and  the  proceeds  ot  tbe  sale 
brought  Into  court  and  paid  out  accord- 
ing to  the  priority  of  the  claims  against 
the  debtor.  Nor  does  it  matter,  in  our 
opinion,  that  there  are  existing  llena 
against  the  debtor  when  the  application 
is  made  to  the  court  for  the  appointment 
ot  a  receiver.  If  these  liens  are  sufficient 
to  consume  theen tire  estate,  the  court  will 
not  appoint  a  receiver,  as  waa  decided  by 
this  court  in  Barnwell  v.  WoHord,  67  Ga. 
60,  and  in  other  cases  subsequent  thereto. 
If  the  estate  is  large,  and  the  liens  are  of 
small  amount,  tbe  court,  upon  a  proper 
showing,  may  appoint  a  receiver,  and 
when  it  does  so,  it  must  fully  administer 
the  estate  for  the  best  interests  of  the 
debtorand  thecreditora.  We  donot  think 
the  court  could  properly  administer  the 
estate  ot  the  insolvent  debtor,  if  each  judg- 
ment creditor  having  a  small  judgment 
against  the  debtor  were  allowed  to  inter- 
fere with  the  administration  by  selling  the 
property  piecemeal.  It  appears  from  the 
record  in  this  case  that  Ladd  was  indebted 
some  $25,000,  and  that  his  estate  was  very 
valuable,  but  wan  not  8u£Bcient  to  pay  oft 
this  large  indebtedness.  It  also  appears 
that  the  judgment  lien  ot  McDonald  was 
tor  f  366.26  principal,  besides  interest.  To 
allow  McDonald  to  sell  such  a  large 
amount  of  property  under  this  small  ex- 
ecution, would  interfere  very  greati.v  with 
the  proper  administration  of  the  estate  by 
tbe  court,  and  might  be  calculated  to  in- 
jure a  large  number  of  other  creditors. 
Moreover,  the  record  discloses  that  there 
were  other  judgment  creditors  besides  Mc- 
Donald ;  and  It  does  not  appear  whether 
McDonald's  judgment  is  older  than  the 
other  judgments.  If  one  creditor  having 
a  lien  be  allowed  to  sell  a  portion  of  the 
property,  why  may  not  the  other  Hen 
creditors  do  likewise,  and  thus  take  the 
estate  out  ot  the  hands  ot  a  court  ot  eq- 
uity, and  put  it  back  in  a  court  of  law? 
The  whole  amount  of  the  liens  may  not  in 
this  case  amount  to  more  than  f  1,000,  and 
yet,  according  to  the  contention  ot  coun- 
sel for  the  defendant  In  error,  the  value  of 
the  estate  may  be  frittered  away  by  suc- 
cessive sales  ot  portions  thereof  under 
these  small  liens.  This  would  seriously 
interfere  with  the  proper  administration 
of  the  estate  by  the  court.  Tbe  proper 
construction  ot  the  act  is  that,  where 
there  are  not  sufficient  liens  to  exhaust 
the  estate,  the  court,  in  a  proper  case 
made,  should  take  charge  ot  the  estate, 
and  administer  it,  selling  it  at  tbe  proper 
time,  and  bring  the  money  into  court,  and 
divide  it  according  to  law.  Judgment 
reversed. 


CE.NTRAL  Railroad  &  Banking  Co.  v. 
Folds. 

{Supreme  Court  af  Georgia.    Oct  18, 1890.) 

RXINSTXTBMBNT  AVTBR  NOKSUrt— KSVIEW. 

A  motion  to  reinstate  after  granting  a  non- 
suit is  in  the  nature  of  a  motion  for  reconsidera- 
tion, and  therefore  the  granting  thereof  will  be 
disturbed  only  for  an  abuse  of  the  court's  discre- 
tion. 

Error  from  city  court  of  Atlanta ;  Van 
'^pps,  Judge. 


Calhoan,  Ktag  &  Spatdiag,  and  J.  T. 
Pendleton,  for  plaintiff  In  error.  Arnold 
&  Arnold,  for  defendant  in  error. 

Br.ANDFOBD,  J.  The  court  in  this  case 
awarded  a  nonsuit.  The  defendant  In  er- 
ror, who  was  the  plaintiff  in  tbe  court  be- 
low, moved  the  court  to  set  aside  the 
judgment  of  nonsuit,  and  reinstate  the 
case,  whlph  tbe  court  did,  whereupon  the 
defendant  excepted,  and  alleges  this  was 
error.  Where  a  motion  is  made  to  rein- 
state a  case  after  a  nonsuit  has  been 
awarded,  it  is  in  the  nature  ot  a  motion 
tor  a  reconsideration,  and  addresses  itself 
to  the  sound  legal  discretion  ut  the  court. 
This  court  would  be  very  loath  to  inter- 
fere with  the  judgment  ot  the  court  below, 
reinstating  the  case.  In  other  words,  it 
would  have  to  be  such  a  case  as  that  it 
should  appear  that  the  court  abused  his 
discretion  in  reinstating  the  case.  In  this 
case  we  do  not  think  there  was  any  abuse 
ot  the  discretion  of  the  court  in  setting 
aside  the  judgment  of  nonsuit,  and  in  re- 
instating the  case.  The  judgment  is  af- 
firmed. 

Cbattahoochbb  Bbick  Co.  v.  Sullivan. 

{Supreme  Court  of  Oeorgla.    Oct.  17,  1890.) 

HzASCBB  or  Dakaoes— Instructions— Nsw  Taui, 
— ITkwlt-Disootsbed  Evidxncb. 

1.  The  charge  on  the  subject  of  damages,  com- 
plained of  in  the  fifth  grotmd  of  the  motion  for  a 
new  trial,  was  correct,  and  in  view  of  the  evi- 
dence was  sulBcienUy  definite  and  comprehensive. 

a.  In  stating  to  the  jury  what  the  parties  re- 
spectively insist  upon,  the  court  is  to  be  under- 
stood as  referring  to  their  contention  at  the  time 
of  the  trial  as  ^^es,  and  not  to  their  evidence 
as  witnesses,  what  the  court  states  on  this  sub- 
]ect  in  the  charge  will  be  taken  as  correct  unless 
the  contrary  appears. 

8.  The  testimony  furnished  data  upon  which 
the  jury  could  estimate  the  amount  of  damages 
resulting  from  lost  time,  at  least  the  minimum  if 
not  the  maximum  amount  of  such  damages. 

4.  Instructions  to  the  jury,  literal^  correct, 
as  to  admissions  made  in  a  written  agreement  of 
t^e  parties,  will  not  needlessly  be  constmed  as 
ruling  on  admissions  elsewhere  made  in  the 
pleadings  or  the  evidence. 

6.  Where  it  did  not  appear  from  the  declara- 
tion that  certain  Items  to  which  the  evidence  re- 
fers were  embraced  In  a  much  larger  round  sum 
admitted  In  the  declaration,  and  where  the  court 
charged  with  reference  to  these  items  upon  the 
evidence  alone,  making  no  reference  to  the  dec- 
laration, the  attention  of  tbe  court  should  have 
been  called  by  counsel  to  the  admission  therein  of 
the  larger  sum,  and  a  suggrestion  made  that  it 
covered  the  controverted  Items,  if  such  was  tbe 
fact. 

6.  It  was  at  most  a  mere  Irregularly  to  al- 
low the  written  charge  of  the  court  to  go  out  with 
the  jury;  and  this  not  bein^  objected  to  at  the 
time,  It  is  no  cause  for  a  new  trial.  Whether  it 
is  not  the  better  practice  in  some  cases,  if  not  in 
&U.,  qucere. 

7.  Where  there  is  no  evidence  as  to  the  char- 
acter of  witnesses,  a  charge  to  consider  the  char- 
acter of  each  wituess  is  irrelevant;  but  an  irrel- 
evant charge  not  calculated  to  be  more  hurtful  to 
one  party  than  the  other  is  generally  no  cause  for 
a  new  trial.  In  this  case  there  was  no  reference  to 
the  personal  knowledge  of  the  jurors;  if  there 
had  been,  whether  previous  decisions  as  to  that 
question  ought  to  be  overruled,  quaere. 

8.  The  court  erred  in  charging  the  jury  to 
look  to  the  reasonable  cost  of  the  work  on  four 
miles  of  the  railway  as  a  measure  of  deduction 
from  the  agreed  price  to  be  paid  the  plaintiff  per 
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mile,  Irat,  as  Qte  errw  oould  not  have  occasioned 
any  excess  in  the  rerdlct  beyond  one  hundred 
doilax-s,  the  case  need  not  be  tried  over  if  the 
plaintiff  will  write  off  that  sum  from  the  verdict 
together  with  the  Interest  recovered  on  that  much 
of  the  principal. 

9.  The  newly-discovered  evidence  being  cn- 
mnlatire,  and  doe  dlliTOnce  as  to  some  of  It  not 
having  been  exerdsed,  it  is  no  cause  tor  a  new 
trial. 
{9yUalnu  by  the  Court) 

Error  from  city  court  of  Atlanta;  Van 
Eppb.  JDdge. 

Tbe  oCBclal  report   referred   to   In  the 
opinion  to  BObstantially  as  follows: 

The  petition  of  Snillvan  alleged,  In  brief, 
that  in  1888  he  contracted  with  the  Chat- 
taboocbee  Brick  Company  for  the  laying 
of  57  miles  tif  railroad  track,  and  BarfaclnK 
tbe  road-bed  of  the  railroad,  from  Rome, 
Ga.,  to  within  10  miles  of  Chattanooga, 
Tenn.,for  $300  per  mile,  the  brick  company 
agre^ng  to  furnish  all  material  needed  for 
the  work,  and  provide  transportation  for 
the  same  tothenolnt  of  work;  and  agreed 
that,   after   March  1,  1888.  the  road-bed 
ehonld  tie  graded,  and  all  tbe  trestles  built 
ready  to  receive  the  track  as  fast  as  peti- 
tioner would  need  it  for  laying  track,  from 
both  ends  of  the  57  roilee ;  that  he  prepared 
to  execute  bis  part  of  the  contract  at  the 
time  agreed  upon,  bnt  the  brick  company 
failed  to  have  the  road-bed  ready  for  him 
nntU  about  April  10, 1888 ;  that  neverthe- 
less he  entered  upon  the  discharge  of  his 
duties  under  the  contract,  and  after  much 
delay  and  hinderance,  caused  by  the  fail- 
are  of  tbe  company  to  carry  out  its  obli- 
jcatlona.  he  did.  by  June  U5, 1888,  complete 
the  laying  of  tbe  track  as  he  had  agreed  to 
do,  for  which  he  was  entitled  to  receive  of 
it  $17,100;  that  he  performed  other  work 
and  serrlces  for  It  at  its  special  instance 
and  request,  consisting  in  building  and 
pnttlnjc  in  at  different  points  on  the  rail- 
road    96    cattle-guards,    amounting    to 
$1,187.60,  excavations  for  these  guards  of 
the  value  of  $11».70,  grading  highway  road 
crossings,  and  grading  and  leveling  road- 
beds  in    advance    of    track-laying,  etc., 
$1,168.80,    and    fnmlshing    boat  spikes, 
$32.HO;  that,  in  addition  to  this,  the  com- 
pany failed  to  supply  him  with  snfflcient 
cro8S-tles  to  lay  its  track,  and  at  Its  in- 
stance and  request  he  laid  rails  upon  SI 
miles  with  fewer  cross-ties  than  were  re- 
quired   hy  the   speclflcatlons,  and  after- 
wards, at  its  Instance  and  request,  put  in 
other  ties  upon  the  31  miles,  at  cost  to  him 
of  $1,634.25.    He  further  alleged  that  he 
was   damaged   by  delays  in    the  work, 
caaaed  by  failure  of  the  company  to  have 
itfi  road-bed  ready,  etc.,  at  various  times 
Met  out  in  his  declaration  from  March  29, 
18%.  to  June  21, 1888.    So  that  t lie  entire 
Indebtddness  of  the  company  to  him  would 
amonntto  the  sum  of  $24,051 .89,  except  for 
certain  credits  1o  which  It  was  entitled. 
These  credits  consisted  of  the  following 
Items:  Cash  paid  by  it  to  him,  99,142.51 : 
for  eervict>8  of  locomotive  engineers  and 
firemen,  $960.50:  for  amount  paid  J.  Ca- 
vender  for   cattle-goarda,   $750;    amount 
paid  J.  D.  Stevens  for  hauling  cross- ties, 
$132.70:  for  timber  and  framing  13  cattle- 
goards.  $95.2.);    for  amount   paid  J.  D. 
Beard  on  salary,  $38.34,— the  whole  of  the 


credits  amounting  to  $11,119.80.  During 
the  progress  of  the  trial,  defendant  ad- 
mitted that  it  originally  owed  plaintiff 
for  his  work  and  expenditures,  $19,634.95, 
and  denied  that  it  owed  plaintiff  the 
further  sum  of  $1,297.3.5,  claimed  by  him. 
Of  the  credits  on  this  indebtedness  claimed 
by  defendant,  plaintiff  admitted  $10,143.50; 
and  denied  further  alleged  credits  claimed 
by  defendant,  amounting  to  $9,126.73. 
Upon  the  question  as  to  bow  many  miles 
the  track  of  plaintiff  covered,  tbe  testi- 
mony for  plaintiff  tended  to  show  that  it 
extended  from  a  point  20  miles  south  of 
Chattanooga  to  Rome,  a  distance  of  57 
miles,  for  which  he  was  to  be  paid,  under 
the  contract,  $300  per  mile.  In  his  testi- 
mony he  stated  that  his  average  profit  per 
mile  was  about  $25.  The  four  miles  in  dis- 
pute between  the  parties,  plaintiff  did  no 
actual  work  upon,  bnt  this  work  was 
done  by  certain  convicts  underdirection  of 
defendant;  but  plaintiff  clidmed,  and  his 
testimony  tended  to  show,  that  his  con- 
tract covered  the  four  miles,  and  that  de- 
fendant was  not  released  from  its  obliga- 
tion to  pay  him,  but  was  entitled  to  a 
credit  for  the  convict  labor.  Upon  this 
point  the  testimony  for  defendant  tended 
to  show  that  these  four  miles  were  not 
covered  by  plaintiff's  contract,  but  the 
work  upon  them  was  done  entirely  by  It, 
and  they  were  not  indebted  to  him  any- 
thing with  regard  to  It.  Upon  the  subject 
as  to  when  plaintiff  should  begin  work  un- 
der the  contract,  and  had  the  right  to  ex- 
pect the  road-bed  to  be  in  such  condition 
as  to  enable  him  to  proceed  with  his  work 
uninterruptedly,  there  was  direct  conflict. 
The  evidence  for  the  plaintiff  tended  to 
show  that  this  time  was  no  later  than  on 
or  about  the  29th  of  March,  1888;  while, 
on  the  other  hand,  the  testimony  for  the 
defendant  tended  to  show  that  there  was 
no  specific  time  agreed  upon.  Upon  the 
subject  of  delays  for  which  defendant  was 
responsible,  the  testimony  for  the  plaintiff 
tended  to  show  that  the  delays  were  at 
such  times  and  from  such  causes,  substan- 
tially, as  claimed  In  his  declaration,  ex- 
cept that  it  appeared  that  the  delay  at 
Tryon  factory  was  caused  by  a  legal  pro- 
cess, for  which  it  did  not  appear  that  de- 
fendant was  responsible.  It  further  tend- 
ed to  show  that  some  of  the  men  in  his 
employment  received  wages  by  the  month, 
while  others  (the  larger  number  of  his  em- 
ployes) were  day-laborers;  thatgenerally, 
during  these  delays,  his  whole  force  bad 
to  be  kept  together,  and  paid  in  order  to 
prevent  his  hands  from  scattering;  and 
that,  for  various  reasons,  such  as  the  con- 
dition of  the  weather,  lack  of  full  tieing  of 
the  track,  lack  of  work  which  could  be 
done  profitably,  and  the  fact  that  hands 
of  plalntift  were  kept  waiting  from  day  to 
day  by  promises  made  on  behalf  of  defend- 
ant, but  little  could  be  done  by  the  hands. 
The  testimony  for  the  defendant,  on  the 
other  hand,  tended  to  show  that,  during 
these  delays,  the  day -laborers  In  plaintiff's 
employment  were  not  paid  by  him;  that 
they  were  not  used  in  bringing  up  back 
work,  such  as  suriacing  the  track  and  the 
like,  at  which  they  could  have  been  profit- 
ably employed,  and  at  which  it  was  cus- 
tomary to  employ  a  force  during  such  de- 
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lays;  and  that  macta  of  tbe  delay  and  bad 
manaKeinent  ot  tbe  work  were  caused  by 
plaintiff  belHK  intoxicated,  etc.  Plaintiff 
admitted  tbat  he  was  Intoxicated  at  tlmea, 
but  bis  testimony  tended  to  show  that 
thin  did  not  occur  at  such  times  as  to  in- 
terfere with  bis  management  of  tbe  work. 
The  testimony  for  plaintiff  further  tended 
to  show  that  after  plaintiff  bad  completed 
laying  the  track  it  was  found  that  much 
ot  it  was  not  laid  according  to  the  con- 
tract, so  that  a  great  deal  of  work  in  the 
way  of  surfacing,  etc.,  t)ad  to  be  done  up- 
on it;  and  that,  up  to  tbe  9th  of  August, 
nor  at  any  other  time  about  that  date, 
was  there  anything  ever  said  by  plaintiff 
to  the  representative  of  defendant,  about 
blame  for  delay  or  damages.  Tbe  testi- 
mony for  plaintiff  tended  to  show  that  be 
was  entitled  to  be  paid  tor  employing  per- 
sons to  watch  the  cattle-gaps;  while  tbe 
testimony  tor  the  defendant  tended  to 
show  tbat  much  ot,  if  not  all,  this  claim 
was  unfounded.  Tbe  testimony  for  plain- 
tift  further  tended  to  Hhow  that  he  was  en- 
titled to  be  paid  tor  excavations  made  for 
cattle-guards,  as  claimed  by  him  in  the 
declaration;  while,  on  the  other  hand, 
the  testimony  for  defendant  tended  to 
show  tbe  contrary.  As  to  tbe  credits 
claimed  by  defendant  and  denied  by  plain- 
tiff, the  testimony  for  defendant  tended  to 
show  that  it  was  entitled  to  the  amount 
paid  Wingfield  and  Allen,  $60,  because  it 
was  for  framing  cattle-guards  which  it 
paid  tor,  and  which  were  embraced  in  the 
tf5  cattle-guards  tor  which  plaintiff  claimed 
payment  ot  it ;  it  was  entitled  to  the  cred- 
it claimed  for  the  amount  paid  D.  A.  Cray- 
ton,  f  103.45,  on  July  10th, fur  a  plmilar  rea- 
son; and  to  the  credit  claimed  for  the 
amount  paid  J.  A.  Crayton,  9200,  on  June 
9th,  for  a  similar  reason;  and  tbat  it  was 
entitled  to  a  credit  for  the  amountclalmed 
to  have  been  paid  Alexander,  9236.75,  on 
August  9th,  for  a  similar  reason.  As  to 
these  credits,  (except  $99  in  tbe  Alexander 
transaction,)  plaintiff  testified  tbat  he 
knew  nothing  of  them.  His  testimony  tend- 
ed to  show  that  they  were  credits  which 
should  not  be  allowed  against  him.  Upon 
tb<'  subject  ot  tbe  labor  ot  convicts  for 
which  defendant  claimed  a  credit  ot  $7,176.- 
28,  tbeevidence  for  plaintiff  tended  to  show 
that,  without  bis  knowledge,  the  defendant 
putconvicts  to  do  work  which  was  covered 
by  bis  original  contract;  tbat,  when  be 
remonstrated  on  tbe  subject,  he  was  told 
tbat  It  was  done  because  there  was  some 
trouble  among  tbe  men  In  bis  employment, 
and  itwas  thought  bydetendant  hewonld 
not  be  able  to  get  his  work  tnrongh  In 
time:  that  ho  was  told,  by  persons  au- 
thorized to  represent  defendant,  that  it 
could  do  the  work  cheaper  than  be  could, 
and  what  profits  there  would  be  In  It  of 
course  it  would  be  willing  to  give  to  him ; 
tbat  it  would  put  these  men  on  and  do  the 
work,  and  would  not  charge  plaintiff  any- 
thing but  tbe  cost  of  doing  It,  and  he  re- 
plied that.il  It  would  coat  him  nothing  but 
tbe  actual  cost  of  the  convicts  on  the 
work,  he  was  satlHfled  to  let  them  go 
ahead ;  that  he  never  made  an  arrange- 
ment with  defendant  by  which  he  was  to 
pay  it  at  the  rate  of  $1.25  a  day  tor  these 
convicts;   tbat  the  agreement  was  that 


defendtuit  was  to  go  ahead  and  do  tbe 
work,  and  whatever  it  cost  it  would 
charge  plaintiff;  that  there  was  never 
anything  said  to  him  about  $1.25  per  day 
until  after  the  work  was  completed,  when 
the  defendant  presented  its  claim  to  bini. 
and  he  objected  to  it  at  the  time.  Upon 
the  other  band,  tbe  testimony  for  defen«i- 
ant  tended  to  show  that  its  claim  as  to 
the  amount  due  it  for  the  convict  lab<ir 
was  correct;  that  plaintlltwas  drunk  and 
neglecting  bis  work ;  that  his  hands  had 
struck  because  they  were  not  paid ;  tbat 
It  was  necessary  for  defendant  to  put  a 
force  to  work  in  order  that  the  work 
shonid  be  completed  witblu  the  time  by 
which  plalntllt  bad  agreed  to  iiaisb  it,  or 
else  defendant  woald  have  had  a  heavy 
forfeit  to  pay ;  tbat  tbe  situation  w  as  dis- 
cussed with  plniutitt,  and  it  was  agreed 
tbat  the  convicts  should  be  put  to  work 
at  $1.25  per  day  tor  the  convicts,  and  $2 
per  day  for  foremen,  and  plaintiff  should 
be  charged  for  tbe  daystbey  worked ;  that 
plalntIB  consented  to  this  arrangement, 
appeared  to  be  gratified  at  it.  and  defend- 
ant told  him  to  go  on  under  Just  the  same 
terms;  that  it  would  charge  him  as  above 
stated  per  day,  and  then  credit  him  with 
$300  a  mile  Just  as  be  was  getting  credit 
on  the  other  arrangement;  tbat,  when 
the  account  was  presented  to  plaintiff 
after  the  completion  of  the  work,  he  did 
not  object  to  it;  and  tbat  theconvicts  cost 
about  70  cents  each  per  day,  guards  were 
paid  $1  per  day,  and  foremen  about  $2  per 
day,  and  the  number  employed  was  stat- 
ed. Much  of  the  testimony  in  the  case 
was  upon  the  subject  ot  credits  claimed  by 
defendant  for  payments  made  to  plaintiff, 
and  principally  upon  the  credits  of  Jane 
7th.  $1,200,  and  .1  nne  aotb,  $746.  Upon  thto 
subject  the  testimony  for  defendant  was 
positive  that  It  paid  to  plaintiff,  through 
Bates,  $950  of  the  amount  for  which  it 
claimed  credit  under  tbe  date  of  Jnne  7th. 
although  it  did  not  produce  his  receipt  fur 
this  sum:  and  it  was  equally  positive 
that  it  paid  to  plaintiff,  through  Baten. 
the  $745  claimed  as  a  credit  under  date  of 
Jnne  20th;  and  that  $200  ot  the  Item  of 
June  7th  was  paid  at  plaintiff's  reqaeat  to 
Stephens,  this  amount  of  $200  being  prot>- 
ably  covered  by  the  amount  claimed  by  it. 
and  admitted  by  plaintiff  as  the  amount 
paid  Stephens  under  date  of  Jnne  9th. 
The  testimony  for  plaintiff  tended  to  show- 
that  of  these  two  amounts,  to-wlt,  $1.20O 
and  $745,  he  m ay  h a  ve  recel ved  $740  or  $S-Ut. 
he  was  uncertain  which,  but  certainly  no 
more  than  $840. 

The  Jury  found  for  piaintlR  $4,237.17 
principal,  with  interest  and  costs,  and  de^ 
tendant  moved  for  a  new  trial  upon  the 
following  grounds:  (1-3)  Verdict  con- 
trary to  law,  evidence,  etc.  (4)  Error  in 
charging:  "The  burden  is  on  the  plaintiff 
to  satisfy  .vour  minds  as  to  the  number 
of  miles  of  track-laying  his  contract  ena- 
braced.  He  insists  that  it  covered  all  the 
way  from  Kome  to  Redmond's  section. 
The  defendant,  on  the  contrary,  insists 
that,  under  the  terms  ot  tbe  contract  as 
finally  understood  and  agreed  between 
the  parties,  the  plaintiff's  part  only  ex- 
tended from  tbe  Rome  and  Decatur  J  auc- 
tion to  Redmond's  section.    This  Is  a.  sim- 
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pie  Iflsae  of  taet  to  be  decided  by  you  In 
the  light  of  the  eridence,  and  of  all  the 
facta  and  circumstauces  of  the  case  as  dis- 
cloBed.  It  you  find  this  iesae  with  the 
plaintiff  you  will  give  him  an  additional 
credit  of  f  1,200,  of  course  subject  to  a 
counter-charge  for  the  reasonable  cost  of 
the  work.  If  yon  find  it  with  the  defend- 
ant, you  need  take  no  further  notice  of 
it.  as  it  is  covered  under  the  agreement. " 
(5)  Error  in  charging:  "If  you  believe 
from  the  evidence  that  the  defendant 
agreed  with  the  plaintiff  to  furnish  all  the 
ma  terial,  and  to  carry  it  to  the  point  of 
work;  and  that  on  aud  after  the  1st 
of  March  the  road-bed  should  be  graded, 
and  trestles  built  ready  to  receive  the 
track  as  fast  as  plaintiff  would  need  the 
same  for  laying  the  track,  from  both  ends ; 
and  that  plaintiff  put  himself  Into  posi- 
tion to  carry  the  work  forward  with  a 
reasonable  force  of  hands  proportioned  to 
the  work  to  be  done,  and  the  time  it  was 
to  be  done  in ;  and  that  defendant  broke 
its  contract,  and  did  not  have  its  road-bed 
graded  and  its  trestles  built  as  fast  as 
plaintiff  demanded  the  same  for  carrying 
out  his  own  contract  with  them;  and 
that  thereby  bis  force  of  hands  were  uec- 
csoarily  and  unavoidedly  kept  idle,  and 
the  plaintiff  suffered  damage  from  this 
cause, — he  would  be  entitled  to  recover 
therefor.  It  would  be  the  duty  of  the 
piaintilf,  if  you  find  the  contract  as  be  In- 
Hists  it  was.  to  so  employ  his  hands  as  to 
diminish  bis  damages  as  much  as  possi- 
ble, and  to  avoid  damage  if  he  could  by 
the  exercise  of  reasonable  dlligpnce.  If 
there  was  work  on  the  other  parts  of  the 
road  witbin  his  contract  which  he  could 
employ  them  on,  he  would  be  bound  to 
do  so;  and,  if  he  suffered  loss  by  bis  own 
negligence  or  Inattention,  be  could  not  re- 
cover therefor."  (6)  Error  in  charging: 
"The  defendant  insists  that  the  contract 
was,  that  they  would  furnish  the  work 
which  Mr.  Sullivan  had  to  do,  with  con- 
vict labor,  charging  him  for  laborers  f  1.25 
per  day,  and  foremen  or  bosses,  $2  per 
day,  and  would  allow  him  the  difference 
between  that  and  fSOO  a  mile.  Mr.  Sulli- 
van insists  that  the  contract  was  that  he 
was  to  be  charged  only  what  the  labor 
done  by  the  convicts  cost  the  defendant, 
and  that  they  were  to  allow  him  the  differ- 
ence. Now,  If  you  believe  from  the  evi- 
dence that  the  defendant  was  to  pay  the 
plaintiff  the  difference  between  the  actual 
cost  of  the  convict  labor  to  them  and  $3()0 
a  mile,  tor  the  part  of  the  road  on  which 
they  entered  with  these  convicts  within 
Mr.  SulHvan's  contract,  you  would  ascer- 
tain from  the  evidence  what  this  cost  was, 
and  charge  him  with  only  tba  actual 
cost."  (7)  The  testimony  did  not  show 
what  part  ol  the  time,  if  any«  during  de- 
lays, was  actually  lost  by  the  force.  (8) 
The  court  erred,  after  having  read  bis 
charge  to  the  Jury,  in  giving  his  charge, 
which  was  in  writing,  to  the  Jury,  who 
had  it  with  them  in  their  room  during 
their  conslderatiou  of  the  verdict,  and  un- 
til the  verdict  was  rendered.  (9)  Error  in 
charging:  "Mr.  Sullivan  insists  that  the 
contract  was  that  be  was  to  be  charged 
only  what  the  labor  done  by  the  convicts 


cost  the  defendant,  and  that  they  were  to 
allow  him  the  difference."  (10)  Because 
of  newly-discovered  evidence.  (11)  Be- 
cause, when  speaking  of  the  agreement 
made  by  the  parties  pending  the  trial,  as 
to  admitted  and  contested  items,  the  court 
charged  the  jury  as  follows :  "You  should 
credit  plaintiff  with  what  Is  admitted  in 
this  agreement  to  be  due  him,  and  charge 
him  with  the  amount  admitted  to  have 
been  received  by  him ;  that  is.  credit  him 
with  fl9,634.96,  and  charge  him  with 
f  10,14<<.50. "  Defendant  insists  that  this 
amount  limited  the  amount  admitted  by 
the  plaintiff  to  the  fl0,143.50,  and  prevent- 
ed the  jury  from  considering  alltbefO,- 
142.61  cash  admitted  in  the  declaration, 
and  by  plaintiff's  testimouy.  (12)  Because 
the  court,  when  speaking  of  the  credits  for 
9950  and  f745,  claimed  by  defendant,  erred 
In  charging  as  follows :  "  It  you  are  satis- 
fied from  the  evidence  that  Mr.  Sullivan 
got  these  sums,  or  either  of  them,  or  any 
part  thereof,  you  should  charge  him  with 
the  amount  he  actually  received.  If  you 
are  not  so  satisfied,  you  will  disallow 
them."  Testimony  was  offered  by  both 
parties  as  to  these  two  Items,  and  defend- 
ant insisted  that  they  were  embraced  in 
the  $9,142.60  admitted  by  plaintiff,  and  for 
that  reason  should  be  allowed.  This 
charge  confined  the  Jury  to  the  evidence, 
and  excluded  consideration  of  the  admis- 
sion in  the  declaration,  and  It  allowed  the 
Jury  to  find  against  plaintiff's  admission, 
as  a  witness,  that  he  got  part  of  the  $950. 
(13)  Because  the  court  erred,  when  in 
speaking  of  the  credibility  of  witnesses,  he 
charged  the  Jury  to  consider  "the  charac- 
ter of  each  witness,  and  his  opportunity  to 
know  tlie  facts  about  whicb  be  testifies." 
There  was  no  testimony  as  to  the  charac- 
ter of  any  witness. 

In  support  of  the  ground  as  to  newly- 
discovered  evidence,  the  defendant  pro- 
duced a  recelptslgned  by  plaintiff,  and  dat- 
ed June  9, 1888,  acknowledging  the  receipt 
from  Bates,  superintendent  for  defendant, 
of  f  050.  Also  the  affidavit  of  one  Scbafer, 
who,  during  1888.  was  employed  as  an 
engineer  to  lay  track  for  Sullivan.  This 
affidavit  was  to  the  effect  that,  when  the 
convicts  were  put  on  the  work,  Sallivan's 
men  were  on  a  strike,  and  had  been  for  a 
week.becausetheyhadnot  been  paid;  that 
it  was  rumored  in  the  camps  and  on  the 
works  that  Sullivan  was  in  Chattanooga 
on  a  spree,  and  when  he  came  upon  the 
work  he  had  the  appearance  of  one  who 
bad  been  on  a  drunken  spree;  that  affiant 
was  present  every  time  the  hands  were 
paid  off  on  a  portion  of  the  work  covering 
several  uf  plaintiff's  claims  for  delays,  and 
the  day-laborers  were  never  paid  for  lost 
time  or  for  the  time  when  they  were  not 
at  work ;  that  during  the  delays  at  Cabin 
creek  and  Summit  cut,  there  was  plenty 
of  surfacing,  back  spiking,  and  lining,  etc., 
to  do,  and  the  force  was  kept  employed 
at  these;  and  that  sometimes  during  de- 
lays the  weather  would  be  bad  so  that 
the  hands  could  not  have  worked  if  there 
had  been  no  delay  from  other  causes.  .\1- 
so  the  affidavit  of  the  engineer  who  ran 
the  construction  train  for  plaintiff  when  he 
was  laying  a  portion  of  the  track  in  ques- 
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tlon.  This  affldarlt  was  to  the  effect  that 
theconBtrnction  train  brought  material  for 
track  layinK  faster  than  It  was  used,  and 
no  delay  was  cansed  tor  lack  of  material 
at  any  time  wbile  affiant  was  working 
fur  SuIllTan ;  that  SnlUvan  claimed  he  was 
«hort  of  hands,  and  affiant  knew  that  ma- 
terial would  so  accumulate  that  a  train 
going  out  on  Friday  would  not  go  back 
with  another  load  until  the  following 
Tuesday ;  that  the  day -laborers  were  not 
paid  except  for  the  actual  time  put  In  by 
them;  and  that  there  was  no  necessity  for 
any  hands  to  be  idle,  for  there  was  plenty 
of  work  to  do  in  putting  In  lacking  ties, 
surfacing,  etc.  Also  the  affidavit  of  one 
of  the  Jurora  who  tried  the  case  to  the 
effect  that  his  hearing  was  impaired; 
that  he  tried  to  bear  what  was  said  on 
this  trial,  but  could  not  say  whether  he 
did  hear  it  all ;  and  that  he  can  read  com- 
mon plain  writing  on  familiar  subjects, 
and  examined  the  charge  of  the  Judge  in 
this  case,  but  some  parts  of  it  he  could  not 
read  sufficiently  to  make  sense  of  it.  Also 
the  affidavits  of  W.  B.  Lowe  and  J.  W. 
English  to  the  following  effect:  English 
is  president  of  defendant,  and  Lowe  one  of 
Its  directors,  Lowe  having  charge  of  the 
work  In  question.  Lowe  had  chaise  also 
of  the  preparation  of  this  case,  and  prior 
to  the  trial  searched  for  receipts  given  by 
plaintiff  for  money  paid  him.  He  searched 
(n  all  the  places  where  such  papers  were 
kept  by  the  company  and  its  officers  and 
agents,  and  produced  on  the  trial  all  such 
as  he  could  find.  He  searched  for  the  re- 
ceipt for  f 950  given  by  Sullivan  to  Bates 
on  June  9, 1888;  and,  after  diligent  search 
in  every  place  where  it  was  likely  to  be  or 
where  he  had  any  hope  of  finding  it,  he 
failed  to  find  it.  Since  the  trial,  in  look- 
ing over  some  old  papers  that  had  been 
considered  of  no  value,  and  were  not  in 
the  usual  or  proper  place  tor  valuable  pa- 
pers, he  did  find  It.  Neither  he  nor  English 
knew,  until  after  the  trial,  that  the  facts 
stated  in  the  affidavits  above  mentioned 
could  be  proved  by  the  affiants,  and  they 
believed  each  of  the  affiants  to  be  reputa- 
ble and  worthy  of  credit.  The  attorneys 
tor  the  defendant  also  made  affidavit,  to 
the  effect  that  they  had  no  knowledge 
where  the  receipt  of  Sullivan  for  the  f 950 
was,  until  after  the  trial,  and  that  they 
did  not  know,  until  after  the  trial,  that 
the  facts  stated  in  the  affidavits  as  above 
mentioned  could  be  proved  by  the  affiants. 
The  motion  was  overruled,  and  the  de- 
fendant excepted. 

J.  L.  Hopkins  &  Son  and  Candler,  Thorn- 
eon  &  Candler,  for  plaintiff  In  error.  Cal- 
houn, King  &  Spalding  and  Dean  A  Smith, 
for  defendant  in  error. 

Bt.ecklbt,  C.J.  The  facts  appear  In  the 
official  report. 

1.  There  was  no  error  in  the  charge  of 
the  court  set  out  In  the  fifth  ground  of  the 
motion  for  a  new  trial,  which  Instructed 
the  jury  that,  If  they  found  a  certain  state 
of  facts  by  which  the  plaintiff  suffered 
damage,  he  would  be  entitled  to  recover 
therefor.  The  point  is  made  that  the 
court  gave  the  Jury  no  rule  for  determin- 
ing the  kind  of  damage  or  for  measuring 


the  amount.  Of  courae  the  charselsto 
be  applied  to  the  evidence,  and  that  shows 
that  thedamagfeconsisted  of  the  plaintiff's 
expenses  incurred  pending  certain  Inter- 
vals uf  time  during  which  the  plaintiff 
could  not  proceed  with  the  work  by  rea- 
son of  the  failure  of  the  defendant  to  have 
ready  for  his  use  preliminary  work  which 
was  essential.  Tbeevldence  also  rumlsbed 
material  from  which  the  amount  of  the 
damage  could  be  computed  by  the  jury. 
It  is  said,  also,  that, if  the  delays  occurred, 
it  was  the  plaintiff's  duty  to  keep  his 
hands  engaged  on  "  back  work, "  and  that 
he  was  not  bound  to  pay,  and  never  did 
pay,  hie  laborers  when  they  were  kept  Idle 
by  delays;  also,  that  testimony  wad  In- 
troduced on  this  question,  and  that  the 
court  withheld  from  the  Jury  that  part  of 
the  defense,  and  the  testimony  relating  to 
It.  This  criticism  is  met  by  the  clause  of 
the  charge  which  made  It  a  condition  of 
recovery  that  the  defendant  should  have 
broken  its  contract,  and  that  thereby  the 
plaintiff's  force  were  necessarily  and  un- 
avoidably kept  Idle,  and  that  the  plaintiff 
suffered  damage  from  this  cause.  Had 
more  specific  instructions  been  desired,  the 
attention  of  the  court  should  have  been 
called  to  It  by  way  of  request  to  amplify 
and  particularize. 

2.  The  sixth  ground  of  the  motion  for  a 
new  trial  takes  Issue  with  the  court  as  to 
what  was  orwas  not  Insisted  upon  by  the 
plaintiff  and  the  defendant  respectively. 
We  understand  the  court  to  mean  that 
each  party  Insisted  upon  something  at  the 
trial,  and  that  what  each  insisted  upon 
was  thus  and  so.  This  statement  must 
be  taken  here  as  correct,  inasmuch  as  the 
Judge  neither  certifies  that  it  is  Incorrect 
nor  that  he  was  requested  to  vary  or  mod- 
ify It.  The  same  may  be  said  of  the  ninth 
ground  of  the  motion,  which  makes  a  like 
criticism  upon  the  charge  of  the  court  as 
to  what  the  plaintiff  Insisted  upon.  It 
seems  to  be  thought  by  the  learned  coun- 
sel for  the  defendant  (the  plaintiff  In  error 
here)  that  the  court  was  endeavoring  to 
make  a  summary,  not  of  tbe  plaintiff's 
claim,  but  of  bis  testimony.  We  see  noth- 
ing to  indicate  that  the  court  was  at- 
tempting, in  this  part  of  the  charge,  to 
follow  the  plaintiff  as  a  witness,  but  only 
to  state  bis  position  as  a  party.  It  was 
for  the  Jury  to  determine  whether  or  not 
what  he  insisted  upon  as  a  party  was 
supported  by  his  own  or  any  other  testi- 
mony. 

3.  The  seventh  ground  of  the  motion 
states  that  the  testimony  did  not  aho'w 
what  part  of  the  time,  if  any,  during  de- 
lays was  actually  lost  by  the  force.  We 
think  the  evidence  affords  data  upon 
which  to  make  a  fair  computation  of  tbe 
amount  of  damages  resulting  from  lost 
time:  at  ail  events,  that  the  minimum.  If 
not  the  maximum,  of  loss  could  be  ascer- 
tained. 

4.  The  eleventh  ground  of  the  motion 
excepts  to  the  court's  charge  touching  the 
agreement  of  the  parties  made  pendlngthe 
trial  as  to  admitted  and  contested  items, 
the  court  saying:  "You  should  credit  the 
plaintiff  with  what  is  admitted  in  this 
agreement  to  be  due  him,  and  charge  him 
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with  the  amount  admitted  to  have  been 
received  by  him;  that  is,  credit  him  with 
¥19,634.96,  and  charge  him  with  $10,143.50." 
The  complaJnt  is  that  thla  limited  the 
amonnt  admitted  by  the  plaintiff  to  flO,- 
143.5U,  and  prevented  the  ]ury  from  coDBid- 
crlng  all  of  the  f  9,142..')0  admitted  in  the 
declaration  and  the  t>lalntlff'B  testimony. 
This  criticism  la  altogether  unfoonded. 
The  court  was  charging  Bpeclflcally  upon 
the  agreement  made  at  the  trial,  and  its 
effect  as  to  two  aggregate  Bums,  the  one 
to  be  placed  on  one  side  of  the  account, 
and  the  other  on  the  other  side.  Surely 
what  the  court  aald  was  literally  correct, 
and  to  our  minds  it  would  carry  no  impli- 
cation as  to  bow  any  item  or  items  not 
inclnded  In  the  agreement  were  to  be  dealt 
with.  It  In  not  pretended  that  an  oxpreas 
n^atlve  was  put  npon  the  allowance  of 
any  sum  admitted  in  the  declaration  or  in 
the  plaintiff's  testimonjr,  and  to  imply 
Buch  a  negative  the  jury  would  have  to 
place  upon  the  court's  language  a  strained 
and  distorted  construction.  We  do  not 
mean  to  say  that  the  agreement  itself 
woald  not  bear  that  construetlon,  for  we 
rather  think  it  would,  so  far  as  any  ad- 
missions in  the  declaration  are  concerned, 
one  of  tbe  purposes  of  the  agreement  8e<>m- 
ing  to  be  to  group  together  all  the  admit- 
ted and  disputed  Items  for  and  against 
each  party.  We  can  discover  no  clear  rea- 
son why  the  court,  tbe  counsel,  and  the 
jury  Bboald  not  have  looked  to  the  agree- 
ment for  all  the  material,  or  rather  for  a 
description  of  It,  out  of  which  the  full  ac- 
count between  the  parties  was  to  be  con- 
Rtructed ;  but  what  we  rule  is  that  this 
part  of  the  charge  was  not  erroneous. 

5.  Tbe  twelfth  ground  of  the  motion 
complains  tbat  the  court  charged  in  away 
to  exclude  from  the  consideration  of  the 
jury  tbe  effect  of  an  admlasion  made  in  the 
declaration  upon  certain  items,  one  for 
9950,  the  other  for  $745,  claimed  by  defend- 
ant. If  either  of  these  Items  was  Included 
In  the  admission  of  the  gross  sum  of  f  9,- 
142.50  set  out  by  tbe  plaintiff  In  his  decla- 
ration, we  think  theattention  of  the  court 
should  have  been  called  to  that  fact.  It 
doco  not  appear  that  the  court  knew  or 
was  Informed  that  these  items  entered  into 
that  gross  sum,  or  that  the  defendant 
claimed  that  such  was  the  fact.  The  court, 
thinking  nodoubt  that  theqnestion  of  the 
allowance  of  these  Items  turned  on  the  ev- 
idence and  not  on  the  pleading,  instructed 
the  jury  accordingly ;  and  if  they  were  In 
fact  covered  up  and  comprehended  In  a 
larger  sum  so  as  not  to  be  recognisable 
withunt  an  examination  of  the  pleadings, 
why  did  counsel  remain  silent,  and  forego 
tbe  benefit  of  an  admission  which,  as  now 
suggested,  was  contained  in  the  declara- 
tion itself?  We  can  find  no  such  admisHlon 
in  the  declaration;  that  is,  none  which 
identifles  these  items  as  matters  Included 
in  tbe  gross  sum  of  $9,142.50  designated  In 
the  declaration  as  cash  paid  by  the  de- 
fendant to  tbe  plaintiff,  without  the  speci- 
fication of  any  particulars.  The  declara- 
tion is  silent  as  to  particulars. 

6.  According  to  Qholston  v.  Gholston, 
31  Ga.  625,  it  was  not  correct  practice  to 
send  out  with  the  jury  tbe  written  charge 


of  the  court  read  to  them  from  the  bench. 
There  Is  no  statutory  provision  in  this 
state  on  the  subject,  and  that  being  so, 
were  we  to  follow  the  rule  which  prevails 
in  some  jurisdictions,  we  could  hold  the 
matter  subject  to  the  discretion  of  the 
court.  2  Thomp.  Trials,  §2583.  The  reason 
given  by  the  trial  judge  for  allowing  tbe 
charge  to  go  out  In  this  Instance  was  that 
it  had  In  it  many  statements  as  to 
amounts,  etc.,  which  the  jury  could  not 
remember,  and  for  which  they  would  want 
to  make  reference  to  the  charge.  We  find 
this  to  be  no,  and,  as  no  objection  was 
made  by  counsel  to  sending  the  charge  out, 
we  think  it  is  no  cause  for  a  new  trial. 
Indeed,  some  of  us  regard  it  as  a  whole- 
some  practice  for  every  case.  But  we  all 
agree  tha  t  at  most  It  in  only  an  Irr^ular- 
ity,  and  that  the  omission  to  object  was 
a  waiver  of  objection.  Bass  v.  Wlnfry,  20 
Ga.  634,  opinion  by  Benmno,  J. 

7.  It  is  complained  that  the  court 
charged  the  jury,  in  speaking  of  the  credi- 
bility of  witnesses,  to  consider  the  charac- 
ter of  each  witness,  and  his  opportunity 
to  know  the  facts  about  which  he  testifies. 
There  was  no  testimony  as  to-the  charac- 
ter of  any  witness.  For  this  reason  the 
charge,  while  it  was  irrelevant,  could  not 
have  been  more  hurtful  to  one  party  than 
to  the  other.  There  Is  no  cause  for  treat- 
ing it  as  prejudicial  to  the  defendant 
rather  than  to  tbe  plaintiff.  It  would  not 
be  sound  law  to  grant  a  new  trial  on  ac- 
count of  an  irrelevant  charge  not  neces- 
sarily hurtful  to  either  party,  unless  it  was 
likely  to  have  Influenced  the  verdict.  In 
tills  case,  we  can  see  no  reason  for  sus- 
pecting that  thiB  allusion  to  character  had 
any  influence  whatever.  Indeed,  on  ac- 
count of  certain  facta  in  the  record,  tbe 
defendant  has  much  lesscause  to  complain 
of  it  than  the  plaintiff.  It  will  be  observed 
that  the  charge  made  no  express  reference 
to  any  knowledge  which  the  jurors  them- 
selves might  have  touching  the  character 
of  witnesses,  and  in  this  respect  it  differs 
from  tbe  cases  of  Anderson  v.  Tribble,  66 
Ga.  584;  Head  v.  Bridges,  67  Ga.  227;  and 
Howard  v.  State,  73  Ga.  84.  We  were  re- 
quested to  review  these  cases,  in  so  tar  as 
they  sanction  the  mere  personal  knowl- 
edge of  jurors  touching  the  character  of 
witnesses  as  a  factor  in  tbe  determination 
of  credibility.  We  are  strongly  inclined  to 
the  opinion  that  in  this  respect  they  are 
unsound,  but  we  can  make  no  authorita- 
tive ruling  upon  the  question  in  disposing 
of  the  present  case;  or  the  charge  now  un- 
der examination,  fairly  construed,  does 
not  present  tbe  point.  It  was  inapplica- 
ble in  its  terms,  for  the  reason  that  there 
was  no  evidence  to  which  the  Jury  could 
properly  apply  it,  and  they  were  not  in- 
structed to  apply  it  to  their  own  informa- 
tion or  personal  knowledge.  This  is  all 
we  deem  necessary  to  say  on  this  topic  at 
present. 

8.  The  court  erred  in  charging  the  jury, 
as  set  out  In  the  fourth  ground  of  the  mo- 
tion for  a  new  trial,  in  one  particular, 
which  was  after  saying  that,  if  the  jury 
found  that  the  four  miles  of  railway  ex- 
tending from  Rome  to  the  Rome  and  De- 
catur junction  was  included  in  the  con- 
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tract,  tbejr  would  give  the  plaintiff  credit 
for  $1 ,200,  In  adding :  "  Of  course  subject  to 
a  coanter-cbarge  for  the  reasonable  cost 
of  the  work. "  We  think  there  was  no  ev- 
idence to  warrant  the  jury  In  looklni^to 
the  reasonable  cost  of  the  workfor  a  meas- 
ure of  the  correct  counter-claim  against 
this  91,200  item.  If  this  four  miles  were 
embraced  In  the  contract,  the  plaintiff 
would  be  entitled,  either  to  the  difference 
between  $1,200  and  the  cost  to  the  defend- 
ant of  doing  the  work  by  convict  labor  or 
to  the  difference  between  f  1 ,200  and  the 
price  of  the  convict  labor,  as  contended 
for  by  the  defendant.  There  was  evidence 
tending  to  show  that  the  reasonable  cost 
of  the  work  was  tl.lOO,  the  plaintiff  hav- 
ing testified  that  his  profits  on  the  work 
done  by  hlinseU  averaged  $25  a  mile.  If. 
the  Jury  followed  the  instructions  of  the 
court,  they  most  probably  allowed  the 
plaintiff  $100  for  these  four  miles.  W^e  can- 
not ascertain  from  the  evidence,  certainly 
not  without  a  great  deal  of  study  and  cal- 
culation, what  it  actually  cost  the  defend- 
ant to  do  this  work  by  convict  labor. 
Nor  can  we  make  an  accurate  estimate  of 
how  much  the  convict  labor,  estimated  at 
the  price  contended  for  by  the  defendant, 
would  amount  to  for  this  particular  part 
of  the  work.  But  on  no  basis  of  calcula- 
tion which  the  evidence  anywhere  i>oints 
out  'would  the  cost  of  doing  this  work  at 
the  prices  claimed  by  the  defendant  for 
convict  labor  exceed  $300  a  mile,  the  com- 
pensation which  by  the  origrlnal  contract 
was  to  be  paid  to  the  plaintiff  for  doing 
It.  We  think  the  results  of  the  error  in 
the  charge  of  the  court  may  be  wholly 
«llmlnated  by  assuming  that  the  Jury  could 
not  have  allowed,  and  did  not  allow,  for 
tbiR  Item  more  than  $25  per  mile,  as  the 
difference  between  the  reasonable  cost 
given  them  as  a  standard  in  the  charge  of 
the  court  and  the  $300  per  mile  which  the 
plaintiff  would  have  been  entitled  to  re- 
ceive, had  he  done  the  work  liImHelf.  We 
think,  therefore,  tha  t  if  a  new  trial  were 
bad  on  account  of  this  error,  it  would  not 
involve, exceeding  $100,  as  matter  fairly  in 
dispute,  on  which  the  error  of  the  court 
could  have  had  any  influence.  Rather 
than  order  a  new  trial  unconditionally  on 
account  of  this  disputed  item,  we  prefer 
to  reverse  the  Judgment  overruling  the 
motion  for  a  new  trial,  with  direction 
that,  if  the  plaintiff  will  write  off  from  the 
verdict  $100,  and  the  Interest  recovered  on 
that  sum,  the  Judgment,  raodifled  to  con- 
form thereto,  then  stand  affirmed . 

9.  The  newly-discovered  evidence  is  fair- 
ly open  to  the  objection  that  It  Is  cumula- 
tive, and  to  the  further  objection  that 
there  was  no  full  diligence  in  procuring 
some  of  it  In  time  to  be  used  on  the  trial. 
With  these  inflrmitieH,  we  cannot  hold  it 
good  cause  for  a  new  trial.  Touching  the 
payment  covered  by  the  newly-found  re- 
<!eipt,  there  wuh  evidence  at  the  trial  from 
both  sides,  and  there  is  no  certainty  or 
even  probabili«'y  that  the  Jury  did  not  fol- 
low the  defendant's  evidence  as  to  the 
amount  of  the  payment,  which  was  the 
same  amount  shown  by  the  receipt.  Judg- 
ment affirmed,  with  direction. 


MooBB  et  aJ.  v.  Neill. 

'Waxelbadm  et  al.  v.  Same. 

(Supreme  Court  of  Cteorgla.    Nov.  81,  1890.) 

VaUDITT  or  ATTACHMEXTS— AlfBirDMBKT. 

1.  Tbeae  attachments  were  void,  under  tlie 
ruling  In  Meinhard  v.  Neill,  85  Oa.  — ,  11  S.  K 
Hep.  613. 

2.  Void  attachments  would  derive  no  validly 
ftam  any  amendment  of  the  petitions  on  which 
they  were  issued,  void  prooeedings  not  l>eing 
amendable. 

(SulUibua  bu  the  Court.) 

Error  from  superior  court,  BDrice  coun- 
ty ;  RoNEY,  Judge. 

Phil.  P.  JohnatoD  and  E.  L.  Brlason, 
for  plaintiffs  in  error.  Lawson  &  Calla- 
way and  Boykin  Wrtgbt,  for  defendant  in 
error. 

Blecklrt,  C.  J.  1.  The  affidavit  sup- 
porting the  petition  for  attachment  in 
each  of  these  cases  were  substantially  the 
same  in  all  essential  particulars  as  those 
which  were  ruled  insufficient  In  Meinhard 
V.  Neill.  85  Ga.  —  11  S.  E.  Rep.  613.  That 
case,  being  directly  in  point,  is  a  controll- 
ing, and  to  us  a  satisfactory,  authority  In 
the  present  cases. 

2.  The  only  remaining  question  is  wheth- 
er the  court  erred  in  denying  the  applica- 
tion made  by  the  plaintiffs  in  attachments 
to  amend  their  petitions  for  attachment 
by  appending  to  tlie  same  certified  copies 
of  certain  documents  connected  with  other 
attachment  cases,  but  which  had  never 
been  part  or  parcel  of  the  papers  apper- 
taining to  these  two  cases,  or  either  of 
them.  This  application  was  made  long 
after  the  attachments  were  issued  and 
levied,  and  not  until  a  motion  was  pend- 
ing to  dismiss  the  levy,  which  motion  in- 
volved the  question  whether  the  attach- 
ments on  their  face  wern  void.  Their  va- 
lidity or  Invalidity  would  have  to  be  de- 
termined before  the  right  to  amend  the 
petitions  could  properly  be  decided ;  for,  if 
they  were  void,  there  was  nothing  to 
amend.  That  they  were  void,  is  estab- 
lished by  the  case  of  Meinhard  v.  Neill, 
above  cited.  It  follows  that,  in  its  effects, 
that  case  is  controlling  on  the  question  of 
amendment  also.    Judgment  afSrmed. 


Atlantic  ft  D.  R.  Co.  v.  Rbio. 

Same  v.  Trditt. 

(Supreme  Court  of  Appeaia  of  Virgtnla.    Kor. 
20,  1880.) 

WsiT  or  Ebbos— JtnusnicnoxAi.  Aiionirr. 
The  supreme  court  of  appeals  has  no  ]nris- 
diction  of  a  writ  of  error  by  a  railroad  company, 
in  condemnation  proceedings,  from  tbe  award  of 
a  second  board  of  oonunissioners,  where  the  dif- 
ference between  suoh  award  and  that  of  the  first 
t>oard,  to  which  the  railroad  company  did  not  ob- 
ieotj  and  wliicb  was  set  aside  on  motion  of  the 
land-owner,  is  less  than  tSOO,  which  sum  is  fixed 
as  the  limit  of  the  appellate  Jurisdiction  of  such 
covtrt  by  Const.  Va.  art  0,  S  2. 


C.  H.  Causey,  for  plaintiff  In  error.  Let 
Britt,  for  defendant  in  error  Reid.  B,  R. 
Prentia,  for  defendant  In  error  Tmltt. 
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RicHABDBON,  J.  These  are  Separate  wrlts 
of  error  to  two  separate  jaclgments  of  the 
circuit  conrt  of  NanBemond  county  ren- 
dered on  the  IBth  day  of  February,  188fl,  at- 
flrmlng  the  Jndginenta,  respectively,  of  the 
county  court  of  said  county,  in  the  above- 
eutitled  causes,  in  certain  proceedlnj^s  tak- 
en In  said  county  court  by  the  Atlantic  & 
Danville  Railroad  Company  to  condemn 
Bomuchof  the  land  upon  the  Hneof  its  road 
in  said  county  as  It  proposed  to  take  for  Its 
purpuaee.  Thefactsarethese:  The  Atlan- 
tic &  Danville  Ballroad  Company,  desiring 
to  have  condemned  for  Its  right  of  way 
through  Nansemond  county,  so  much  land 
as  wati  necessary  tor  that  purpose,  after 
having  posted  and  pablisbed  notice  as  re- 
quired by  law,  proceeded  under  section 
1085,  Code  1887,  and  procured  from  the 
county  court  of  Nansemond  county  the 
appointment  of  a  board  of  commissioners 
to  ascertain  a  Just  compensation  to  the 
owners  of  the  lands  which  the  company 
proposed  to  take;  said  section  11>85  au- 
thorising the  commissioners  appointed 
thereunder  to  ascertain  the  compensation 
to  be  paid  to  all  the  owners  of  land  to  be 
taken  along  the  line  uf  the  road  in  the 
county.  This  board  of  commlBsioners  was 
appointed  on  the  13th  day  of  September, 

1887,  and  by  their  report,  which  was  re- 
turned to  court  at  the  succeeding  October 
term,  they  ascertained  that  Esther  Reid, 
the  defendant  in  the  first  of  these  causes, 
was  entitled,  as  a  Just  compensation  for 
the  land  of  which  the  said  Esther  is  tenant 
of  tbe  freehold,  and  which  is  wanted  by 
said  company,  to  the  sum  of  $100;  on  con- 
sideration of  which  report  the  said  county 
court  ordered  the  same  to  be  filed,  and  the 
consideration  thereof  continued,  and  that 
tlie  clerk  of  said  court  deposit  tbe  said 
sura  ot  $100,  which  had  been  paid  into 
court  by  said  company,  as  provided  by 
section  1083,  Code  1887,  in  the  Farmers' 
Bank  of  Nansemond, snbjectto  the  further 
order  of  said  court.  At  the  December 
term,  1887,  of  said  county  court,  the  de- 
fendants, by  their  attorneys,  moved  the 
court  to  quash  the  reports  theretofore  filed, 
Ijecanse  of  informalities  and  irregularities 
appearing  on  the  face  thereof,  which  mo- 
tion the  conrt  nuHtained,  and  the  report 
was  quashed.  And  thereupon,  on  the  mo- 
tion of  tbe  defendants,  the  powers  of  the 
board  of  commissioners  appointed  on  the 
13th  day  of  September,  1887.  were  revoked, 
and  tbey  were  removed  from  office,  and  a 
new  board  of  commissioners  was  ap- 
pointed by  said  county  court  In  the  room 
and  stead  of  the  board  first  appointed, 
and  tbe  new  board  so  appointed  was 
vested  with  all  the  rights,  powers,  and 
duties  imposed  hy  law  upon  the  board  of 
commissioners  removed  as  iiforesaid.  At 
tbe  January  term,  1888,  uf  said  county 
court,  to-wlt,  on  the  10th  day  of  January, 

1888,  tbe  first  board  of  commissioners,  ap- 
pointed on  said  IStb  day  of  September, 
1887,  made  a  second  or  supplemental  re- 
port. Including  the  subject-matter  of  the 
compensation  of  their  first  report,  to  which 
second  report  the  defendants  at  once  ex - 
ceptc!d,  which  exceptions  the  court  sus- 
tained, and  quashed  the  said  report  ot  the 
said  first  board  of  commiSBioners,  and 
again  entered  an  order  by  which  it  revoked 


the  powers  of  said  first  board  of  commis- 
sioners, and  removed  them  from  office,  for 
satisfactory  reasons  appearing  to  the 
conrt,  and  by  virtue  of  the  authority  con- 
ferred by  sections  1080  and  1085.  Code  1887. 
Thereupon  the  plaintiff  company  being 
present  by  counsel  during  the  whole  pro- 
ceeding, the  court,  under  the  authority  con- 
ferred aa  aforesaid,  appointed  again  the 
said  second  board  of  commissioners,  who 
were  vested  with  like  powers  and  duties  of 
the  board  first  appointed.  To  this  action 
of  the  court,  the  plaintiff  company  took 
no  exceptions.  Tbe  commisflioners  consti- 
tuting the  new  board  severally  took  and 
subscribed  the  oath  in  manner  aud  form 
prescribed  by  section  1086,Code  1887,  which 
oaths  were  certified  by  a  notary,  and, 
with  his  certificate,  filed  in  the  clerk's  office 
of  said  county.  Said  new  board  of  com- 
missioners, after  being  duly  sworn,  met  to- 
gether on  the  land  whereof  Esther  Reid 
was  tenant  of  the  freehold,  and  which  the 
said  company  proposed  to  take,  on  the 
17th  day  of  February,  1888,  and  ascertained 
the  comDensatton  for  tbe  land  ot  Esther 
Beid  taken  at  tbe  sura  ot  $112.50,  and,  for 
the  damage  to  the  residue  ot  the  tract, 
the  sum  of  $150,  making  in  all  $262.50.  And 
the  said  board  made  report  to  said  county 
court  In  the  form  prescribed  by  the  stat- 
ute then  In  force,  (Acts  1883-84,  p.  60.)  To 
thin  report  ot  the  new  board  ot  commis- 
sioners, the  plaintiff  company  afterwards 
filed  exceptions;  and  on  the  24th  day  of 
April,  1888,  the  parties  appearing  in  conrt 
by  counsel,  and  the  plaintiff  company  fall- 
ing to  introduce  any  evidence  except  what 
appeared  upon  the  face  of  the  proceedings, 
and  no  good  cause  being  shown  against 
thesald  report  of  thesecoud  board  of  com- 
mlBRionerB,  the  court  confirmed  theaame, 
ordered  it  to  be  recorded,  and  entered  up 
judgment  againRt  said  plaintiff  company 
in  favor  of  Esther  Reid,  tor  $112.50,  the 
excess  over  the  amount  assesBed  by  the 
first  board  of  commiBslonerB,  as  autbor- 
leed  by  section  1082,  Code  1887,  with  Inter- 
est and  costs  against  said  company.  To 
this  judgment  of  the  court,  the  plaintiff 
company  entered  two  bills  of  exceptions, 
which  were  elgned,  sealed,  and  made  a 
part  of  the  record ;  and  on  the  applica- 
tion of  said  railroad  company  a  writ  of 
error  to  said  judgment  of  the  county  court 
was  allowed  by  the  judge  of  the  circuit 
court  of  said  county.  On  the  15th  of  Feb- 
ruary, 1889,  this  cause  came  on  for  trial  in 
the  circuit  court,  when  the  said  judgment 
of  the  county  court  was  affirmed,  and 
Judgment  was  entered  against  the  said 
plaintiff  company,  for  snid  sum  of  $112.60, 
with  Interest  from  the  24th  day  of  April, 
1888,  until  paid,  and  costs.  To  this  judg- 
ment of  the  circuit  court,  a  writ  of  error 
was  allowed  by  one  of  the  judges  ot  this 
court. 

The  questions  upon  which  the  judgment 
of  this  court  is  invoked  are  set  forth  In  the 
plaintiCI's  two  bills  of  exception  to  rul- 
ings of  the  county  court;  but  these  ques- 
tions cannot  be  considered  by  this  court, 
as  the  case  must  go  off  upon  a  purely 
jurisdictional  question.  The  judgment  of 
tbe  circuit  court,  which  is  comp1alne<l  of 
here,  is  only  for  the  sum  of  $112.50,  a  sum 
manifestly  lesB,  at  the  date  of  the  judg- 
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mrat  complained  of,  than  f 500,  the  mlnl- 
mom  Juiisdictlunal  amount  ot  thia  court. 
The  language,  "matter  in  controveniy," 
aa  used  in  reference  to  the  juriadiction  of 
this  court  in  section  2,  art.  6,  of  the  consti- 
tution ot  this  Btate.i  means  the  "subject 
of  litigation,  the  matter  for  which  suit  is 
brought,  and  upon  which  issue  is  joined." 
Harman  v.  Lynchburg,  33  Grat.  37.  Hn- 
doubtedly,  the  matter  in  controversy  in 
the  present  case  is  "  a  matter  pecuniary, 
merely."  The  right  of  the  railroad  com- 
pany to  talte  the  land  of  the  owner  for  its 
purposes  ib  not  contested,  uor  is  the  title 
of  the  defendant  to  said  land  in  any  way 
brought  In  question.  The  only  matter  in 
dispute  is  the  amount  of  damages  which 
tlie  railroad  company  must  pay  the  owner 
for  the  land  taken  from  her  by  the  com- 
pany for  its  purposes.  The  eHsenue  and 
substance  of  the  judgment  complained  of 
is  the  payment  of  the  sum  whereby  the 
railroad  company  may  discharge  itself. 
Umbarger  v.  Watts,  25  Grat.  167 ;  Smith  v. 
Rosenheim.  79  Va.  540.  Clearly,  this  court 
Is  without  jurisdiction,  and  the  writ  of  er- 
ror must  be  dismissed  as  having  been  im- 
provideutly  allowed. 

The  principles  which  underlie  the  case 
of  Atlantic  &  D.  R.  Co.  v.  Truitt  ara  pre- 
cisely the  same  as  those  applied  in  the  pre- 
ceding case  of  Atlantic  &  D.  R.  Co.  r. 
Reid,  and  the  result  must  be  the  same. 
The  same  two  boards  of  commissioners 
acted  in  each  case.  In  the  present  case, 
the  first  board  of  coiumissloners,  appoint- 
ed on  the  13th  day  of  September,  1887,  re- 
turned their  report  to  the  county  court  at 
the  October  term,  1887,  in  which  the  dam- 
ages to  the  land  of  the  defendants,  George 
W.  and  Irving  Truitt,  were  assessed  at 
$400.  The  new  board  of  commissioners 
ascertained,  as  a  just  compensation  for 
the  laud  talcen,  the  sum  of  $325,  and  for 
the  damages  to  the  residue  ot  the  tract, 
the  sum  of  $500,  a  total  of  $825.  To  this 
report  the  plaintiff  company  excepted. 
The  case  came  on  for  trial  in  the  connty 
court  on  the  24tb  day  of  April,  1888,  when 
said  court  confirmed  the  said  report  of  the 
second  or  new  board  of  cotnmlSHioners, 
and  entered  judgment  in  favor  of  the  de- 
fendants against  the  plaintiff  company  for 
$425,  the  excess  of  the  amount  ascertained 
over  the  amount  ascertained  by  the  first 
board  of  commissioners.  To  this  judg- 
ment the  plaintiff  company  tendered  two 
bills  of  exceptions,  which  were  signed  and 
sealed  by  the  court,  and  made  part  ot  the 
record.  The  plaintiff  company  then  ap- 
plied to  and  obtained  from  the  judge  of 
the  circuit  court  n  writ  of  error  to  the 
said  judgment  of  the  county  court.  The 
case  came  on,  and  was  heard  in  the  cir- 
cuit court  on  the  1.5th  day  of  February, 
1889,  when  the  circuit  court  afilrmed  the 
judgment  ot  the  county  court,  and  gave 
judgment  in  favor  ot  the  defendants 
against  theplaintift  company  for  said  sum 
of  $425;  and  to  this  judgment  o(  the  cir- 
cuit court  a  writ  ot  error  was  allowed  by 
one  ot  the  judges  of  this  court.    The  judg- 

'Ck>iist.  Va.  art.  6,  {  2,  provides  that  the  su- 

S«me  court  of  appeals  "shall  not  have  Jurlsdio- 
on  In  civil  cases  where  the  matter  in  oontro- 
rersy,  ezolusive  of  costs,  is  less  in  value  or 
■mount  than  1500. " 


ment  complained  ot  Is  for  a  sum  less  than 
that  necessary  to  confer  jurisdiction  upon 
this  court.  Therefore,  and  for  the  reasons 
given  in  the  preceding  case  of  Atlantic  & 
Danville  Railroad  Co.  v.  Reid,  the  writ  of 
error  in  this  case  must  also  be  dismissed 
as  having  been  improvidently  allowed. 
Writ  of  error  dismissed  in  both  cases. 


ABBINOTON  ▼.  COUMONWEALTH. 

(Supreme  Oowt  of  Appeals  at  FinHnla.   ITov. 
i90, 1890.) 

iRTOxiaiTiNe  LiquoBs— Sixa  without  LiauraB— 

FOBMIB  JeOPABDT. 

1.  An  indiotment  drawn  under  Pnb.  Aots  Va. 
1889-eo,  p.  243,  S  1,  which  prohibits  the  sale,  "by 
sample,  representation,  or  otherwise, "  of  Intox- 
icating liquors,  "either  by  wholesale,  retail,  or 
to  be  drunk  at  the  place  where  sold,  or  in  any 
other  way,  without  a  license,"  must  definitely 
state  the  place  at  which  the  alleged  sale  was 
made,  and  also  whether  the  sale  was  by  whole- 
sale, retail,  or  to  be  drunk  on  tiie  premises,  so 
that  defendant  may  know  for  what  he  Is  prose- 
cuted, and  thereby  be  enabled  to  prepare  ms  de- 
fense. 

3.  But,  as  time  Is  not  of  the  essence  of  the 
offense,  a  general  all^ation  as  to  the  time  of  the 
sale  is  sufficient,  under  Code  Va.  {  K)99,  whlcb 

Erovldes  that  an  indictment  shall  not  be  rendered 
itvalid  for  stating  imperfectly  the  time  at  which 
the  offense  was  committed,  where  time  is  not  of 
the  essence  of  the  offense. 

8.  Neither  need  the  indictment  state  that  the 
alleged  sale  was  "by  sample,  representation,  or 
otherwise, "  as  this  Is  not  an  essential  ingredi- 
ent of  the  offense. 

4.  A  prosecution  for  selling  liquor  on  Sun- 
day, in  violation  of  Code  Va.  %  88M,  is  no  bar  to 
a  subsequent  prosecution  for  a  sale  of  the  same  liq- 
uor without  a  license,  in  violation  of  Pub.  Acts  Va. 
1889-eO,  p.  242,  S  1,  as  the  commonwealth.  In  or- 
der to  convict,  must  make  proof  of  a  different 
state  of  facts  under  the  first  statute  from  that  on- 
der  the  second. 

Error  to  corporation  court  of  Alexan- 
dria. 

J.  M.  JobnsoB,  for  plaintiff  in  error. 
The  Attorney  Ueueral,  for  the  Common- 
wealth. 

Lewis,  P.  The  plaintiff  in  error  was  in- 
dicted in  the  corporation  court  ot  the  city 
of  Alexandria,  for  that  "on  a  certain  day, 
between  the  13th  day  of  September,  1889. 
and  the  12th  dayot  September,  1890,  in  the 
said  city,  she  did  unlawfully  sell  wine, 
ardent  spirits,  and  malt  liquors,  without 
having  first  obtained  a  license  therefor,  re- 
quired by  law."  The  indictment  was 
drawn  under  the  statute  which  provides 
that  no  person  shall,  within  the  limits  of 
this  state,  sell  or  offer  to  sell,  by  sample 
or  representation  or  otherwise,  wine,  ar- 
dent spirits,  malt  liquor,  or  any  mixture 
thereof,  either  by  wholesale,  retail,  or  to 
be  drunk  at  the  place  where  sold,  or  in  any 
other  way,  without  first  having  obtained 
a  license  therefor.  Pub.  Acts  188S^-90.  p.  -242, 
§  1.  The  defendant  demurred  tothelndict- 
ment,  but  the  demurrer  was  overruled. 
She  thereupon  pleaded  not  guilty,  and  also 
filed  a  special  plea  of  former  conviction,  to 
which  the  commonwealth  replied  gener- 
ally. And  the  case  having  been  submitted 
to  a  jury,  she  was  found  guilty,  and  after- 
wards sentenced,  in  accordance  with  the 
verdict,  to  pay  a  fine  of  $100. 

1.  The  first  point  made  is  that  the  de- 
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marrer  to  tbe  iDdictment  ought  to  hare 
been  sostained ;  aud  this  positioa  Is  well 
takpn.  Tbe  Indictment  is  htai— First,  be- 
caase  It  does  not  state  any  definite  place 
in  the  city  at  which  the  alleged  sale  was 
made;  and,  second^,  becaase  it  does  not 
state  In  what  way  tbe  sale  was  made, 
whether  by  wholesale  or  retail,  or  whether 
the  Uqoor  was  sold  to  be  drunk  at  the 
place  where  sold  or  otherwise.  Head's 
Cane,  11  Grat.  81ft;  Boyle's  Case.  14  Grat. 
<74;  Young's  Case,  15  Grat.  664.  It  was 
held  in  Head's  Case  that,  in  an  indictment 
lor  selling  liquor  by  retail,  tbe  drtendant 
Bboold  be  apprised  of  the  place  alleged,  so 
that  he  may  be  prepared  with  proof,  if 
any  be  bare,  to  show  that  the  place  of 
sale  aud  that  of  drinking  are  not  tbesame. 
He  may  be  licensed,  said  the  court,  to  sell 
at  one  place,  within  the  county,  and  rely- 
ing on  his  license,  and  his  conBcioiiRness  of 
baring  sold  at  no  other  place,  would  go 
confldentiy  to  trial;  yet  upon  the  trial, 
under  tbe  general  charge  of  selling  in  the 
county,  proof  may  be  offered  to  show  a 
sale  at  any  place  within  the  county.  This 
proof  be  could  not  anticipate,  yet,  if  be 
bad  known  it,  he  might  have  prepared 
himself  to  repel  it  by  testimony.  And  the 
same  rale  applies  to  an  indictment  for  sell- 
ing liqnor  by  wholesale  or  otherwise,  in- 
asmnco  as,  by  section  549  of  the  Code,  it  is 
provided  that  a  license  to  sell  liquor,  un- 
less otherwise  expressly  authorised,  shall 
designatea  specified  houseorotherdefinite 
plaee  at  which  the  business  is  to  be  carried 
on.  And  in  Boyle's  Case  it  was  held  that 
the  indictment  must  state  tbe  mode  in 
which  tbe  sale  was  made,  as  Inference  can 
never  supply  a  total  want  of  averment  in 
regard  to  an  essential  part  of  an  offense. 
This  Is  merely  stating  in  different  form  the 
elementary  principle  of  criminal  pleading 
laid  down  In  Head's  Case,  namely,  that 
an  Indictment  must  always  allege  the 
offense  with  such  fullness  and  precision 
that  the  defendant  may  know  for  what  he 
is  prosecuted,  and  thereby  be  enabled  to 
prepare  bis  defense;  and,  further,  that  the 
conviction  or  acquittal  may  be  pleaded 
in  bar  of  any  future  prosecution  for  the 
Same  offense;  a  rule  not  affected  by  the 
statute,  now  brought  Into  section  4011  of 
tbe  Code,  which  provides  that  "no  excep- 
tion shall  be  allowed  for  any  defect  or 
want  of  form  in  any  presentment,  indict* 
ment,  or  information."  for  an  offense 
against  the  revenue  laws,  but  that  "the 
court  shall  give  Judgment  thereon  accord- 
ing to  the  very  right  of  thecase."  Young's 
Case,  supra.  The  indictment  In  the  pres- 
ent case  is  not  in  conformity  with  this 
rule.  It  does  not  state  with  the  requisite 
precision  the  place  at  which  the  alleged 
sale  was  made,  nor  does  it  set  out  tbe 
oBense  with  such  certainty  as  to  enable 
the  dtfendant  to  intelligently  prepare  her 
defense.  It  simply  charges  in  general 
terms  a  sale  without  a  license  in  the  city 
of  Alexandria,  thus  omitting  to  state  an 
essential  ingredient  of  any  offense  de- 
scribed in  the  statute.  To  constitute  the 
offense  of  selling  liqnor  w-ithout  a  license, 
under  the  soetion  of  the  statute  upon 
whicb  tbe  indictment  is  drawn,  the  sale 
must  be  either  by  wholesale,  or  retail,  or 
to  be  dmnk  where  sold,  tor  although  the 
T.128.E.no.5 — 15 


statute  adds  the  words,  "or  In  any  other 
way,"  there  is  in  reality  no  other  way 
known  to  the  law  in  which  a  licensed  sale 
of  liquor  can  be  made,  aud  tbe  rule  is  a 
fundamental  one  in  criminal  procedure 
that  an  indictment  upon  a  statute  must 
state  all  the  circumstances  which  consti- 
tute the  definition  of  the  offense  in  the  act. 
It  is  generally  sufficient  to  jcharge  the 
offense  In  the  language  of  the  act,  though 
not  always,  as  where  generic  terms  are 
used  in  the  statute,  in  which  case  the  in- 
dictment must  state  the  species,— it  must 
descend  to  particulars.  1  Archb.Crim.  Pr. 
291 ;  Boyd's  Case,  77  Va.  62;  United  Htates 
V.  Hess,  124  D.  S.  483,  8  Sup.  Ct.  Rep.  671. 

As  to  the  g:eneral  allegation  of  time  ii» 
the  indictment,  to  which  objection  ismade^ 
we  are  of  opinion  that  that  is  sufficient. 
Time  is  not  of  the  essence  of  the  offense, 
and  tbe  statute  is  express  that  "no  indict- 
ment or  other  accusation  shall  be  quashed 
or  deemed  invalid  tor  omitting  •  •  •  to 
state,  or  stating  imperfectly,  the  time  at 
which  tbe  offense  was  committed,  when 
time  is  not  tbe  essence  of  the  offense." 
Code, J  8999;  Savage's  Case,  84  Va.  619,  & 
S.  E.  Rep.  665. 

It  is  also  objected  that  the  indictment  is 
defective  because  it  does  not  state  wheth- 
er the  alleged  sale  was  made  by  sample, 
representation,  or  otherwise.  But  this, 
not  being  an  essential  ingredient  of  the 
oBense,  need  not  have  been  stated. 

2.  The  next  assignmen  t  of  error  relates 
to  the  ruliug  of  the  court  in  excluding  the 
record  of  a  former  prosecution  in  tbe  same 
court  against  the  defendant  for  selling  liq- 
uor on  Sunday,  which  the  defendant  of- 
fered in  evidence  in  support  of  the  plea  of 
aatrefbla  coDvlct.  Whether  this  ruling 
was  correct  or  not  depends  upon  whether 
the  offense  charged  in  the  former  and  pres- 
ent prosecution  is  the  same;  for  as  the  de- 
fense of  former  conviction  or  acquittal 
rests  upon  the  principle  that  no  man  shall 
be  twice  put  In  Jeopardy  for  the  same 
offense,  the  plea,  as  Blackstone  says,  must 
t>e  upon  a  prosecution  tor  tbe  same  identi- 
cal act  and  crime.  4  Bl.  Comm.  886.  And 
in  determining  this  question  of  identity, 
the  test  is  "not  whether  the  defendant  has 
already  been  tried  for  the  same  act,  but 
whether  he  has  been  put  in  jeopardy  for  the 
same  offense.  A  single  act  may  be  an 
offense  against  two  statutes,  and,  if  each 
statute  requires  proof  of  an  additional  act 
which  the  other  does  not,  an  acquittal  or 
conviction  under  either  statute  does  not 
exempt  the  defendant  from  prosecution 
and  puuishment  under  the  other. "  Morey 
V.  Com.  108  Mass.  433;  State  v.  Stewart,  11 
Or.  62.  238,4  Pac.Rep.12S;  Statev.Sonner- 
kalb,  2  Nott  &  McC.  280;  State  v.  Taylor, 
3  Bailey,  49;  State  v.  Homeman,  10  Kan. 
452;  State  v.  Coombs,  32  Me.  529;  Ruble  ▼. 
State,  61  Ark.  170, 10  S.  W.  Rep.  262;  Peo- 
ple T.  Carty,  19  Pac.  Hep.  480;  Wbart. 
Crim.  PI.  &  Pr.  (9th  Ed.)84n ;  1  Chit  Crim. 
Law,  458. 

According  to  some  of  the  authorities, 
the  test  is  whether  the  evidence  required 
to  support  a  conviction  in  one  case 
would  be  sufficient  in  the  other;  or,  as 
Bishop  expresses  it,  the  offenses  are  not 
the  same  when  each  indictment  sets  out 
an  oBense  differing  in   aU    Its    elemraits 
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from  that  In  the  other,  tbonffb  both  relate 
to  one  transaction,— a  proposition,  he 
adds,  the  exact  limits  of  which  ore  difBcoit 
to  define.  1  Blsh.  Crim.  Law,  (7tb  Ed.)  § 
1051.  Applying  this  teat  to  tbe  present 
case.  It  1b  clear  that  tbe  former  and  pres- 
ent prosecutions  are  not  for  the  same 
oOense,  bnt  that  each  indictment  sets  out 
a  separate  and  distinct  offense.  Tbe  two 
indictments  are  nnder  different  statntee; 
the  penalties  prescribed  are  different;  and 
the  evidence  required  to  support  a  conric* 
tlon  in  either  case  is  not  tbe  same.  The 
first  was  nnder  section  3S04  of  tbe  CkMle, 
for  selling:  intoxicating  liqnors  onSnndajr, 
and  in  that  case  all  that  was  incumbent 
on  tbe  commonwealth  to  show  was  a 
sale  on  that  day.  In  tbe  present  case,  the 
indictment  Is  under  thestatnte  first  above 
mentioned,  and  sets  out  an  offense,  an 
essential  element  of  which  is  a  "sale  of  liq- 
nor  wltboDt  a  license;"  tbe  object  of  one 
Btatnte  being  the  protection  of  the  morals, 
peace,  and  good  order  of  tbe  commu- 
nity by  prescribing  a  penalty  for  selling 
liquor  on  the  Sabbath  day,  the  object  of 
the  other  being  tbe  enforcement  of  tbe 
revenue  laws  by  making  it  a  misdemeanor 
to  sell  liquor  without  a  license.  In  the 
recent  case  of  Ruble  v.  State,  61  Ark.  170, 
10  S.  W.  Rep.  262,  the  defendant,  who  was 
Indicted  for  selling  liquor  to  a  minor  with- 
out the  consent  of  bis  parents  or  guard- 
ian, pleaded  a  former  conviction  for  sell- 
ing the  same  liquor  without  a  license. 
Bnt  the  plea  was  overruled,  on  tbe  ground 
that  the  single  act  of  selling  constituted 
two  offenses, — one  under  the  statute  pro- 
hibiting the  sale  of  liquor  without  a 
license,  tbe  other  under  another  statute 
making  it  an  offense  to  sell  liquor  to  a 
minor  without  the  consent  of  his  parents 
or  guardian.  "Under  tbe  first  statute, " 
said  the  court. "  tbe  defendant  was  guilty, 
if  be  bad  no  license,  although  he  sold  to  a 
minor  with  tbe  consent  of  bis  parents  or 
guardian;  and  under  tbe  other,  he  was 
guilty,  if  he  sold  to  a  minor  without  the 
consent  of  his  parents  or  guardian,  al- 
though he  bad  or  had  not  a  license. 
Tbe  acts  necessary  to  constitute  tbe  of- 
fenses are  so  wholly  unconnected  and  dis- 
tinct as  not  to  be  comprehended,  tbe  one 
within  the  other.  Tbe  essential  and  con* 
stltnent  elements  of  tbe  same  aredifferent. 
A  party  may  be  guilty  of  one,  and  inno- 
cent of  the  other;  or  guilty  of  both,  and 
the  acquittal  of  one  is  not  an  acquittal  of 
the  other.  Tbey  are  separate  and  distinct 
offenses.  In  Morey  y.  Com.,  supra,  it  was 
held  that  a  conviction  upon  an  indictment 
for  lewd  and  lascivious  cohabitation  is  no 
bar  to  tbe  conviction  and  sentence  of  the 
same  defendant  upon  an  indictment  for 
adultery,  although  proof  of  tbe  same  acts 
of  unlawful  Intercourse  Is  introduced  on 
both  sides;  the  principle  of  the  decision, 
as  stated  lu  tbe  syllabus,  being  that,  al- 
though proof  of  one  particular  fa«t  is  nec- 
essary to  a  conviction  under  either  of  two 
statutes, yet, if  each  statute  requires  proof 
of  an  additional  fnct  which  the  other  does 
not,  an  acquittal  or  conviction  under  ei- 
ther is  no  bar  to  prosecution  and  punish- 
ment under  tbe  other.  And  upon  the 
same  principle  it  was  decided  by  the 
same    court    in    CSom.    v.    Harrison,  11 


Gray,  808,  that  a  conviction  tor  selling  llq- 
uor  without  a  license  Is  no  bar  to  a  prose- 
cution against  the  same  defendant  for 
keeping  open  a  shop  on  tbe  Lord's  day, 
although  tbe  same  acts  of  sale  are  relied 
on  in  proof  of  each  case.  These  authori- 
ties, which  are  only  a  tew  of  many  that 
might  be  cited  to  tbesameeffeet,snfiicient- 
ly  illustrate  the  principle  npon  which,  in 
our  opinion,  tbe  record  in  question  was 
rightly  excluded  by  tbe  court  below.  But, 
for  tbe  reasons  stated  In  connection  with 
theflrst  assignment  of  error,  the  Judgement 
must  be  reversed  and  the  defendant  dis- 
charged from  further  prosecution  nnder 
the  said  Indictment. 


JOKKS  T.  COMMONWEALTB. 

(jSupreme  Court  ofAppeaU  oj  Vlratnta.    Nov. 
18,  IMO.) 

AaSATtLT— ISntCTMXNT — OviSSION  OV  VKOBa — 

Vkbdiot— Rbvxbsai,  on  Appbai. 

1.  An  Indictment  alle^rlng  that  aocused  made 
an  assault  with  a  stone,  and  "did  felonioasly, 
malicionsly,  and  nnlawniUy  beat,  wound,  111- 
treat,  and  canae bodily  Injnrv, '  etc.,  suffloientlT 
oonf  arms  to  the  lansvaoe  of  Code  Va.  %  8071 :  "U 
any  person  malicionsly  shoot,  stab,  oat,  or 
^vonncL"  eto. 

2.  The  re(dtal  in  the  records  of  a  felony  case 
that  "thereupon  came  a  Jury,  •  •  •  who,  be- 
ing selected  and  tried  in  the  manner  prescribed 
by  law  for  the  selection  and  trial  of  Juries  in 
cases  of  felony,  were  sworn, "  etc.,  will  not  take 
the  place  of  the  afllrmatlve  showing,  which  ia 
necessary,  that  there  waa  a  writ  of  ventre  fadat 
in  tbe  case. 

8.  The  provision  of  Code  Va.  S  81S6,  that 
In  felony  cases  "no  irregularity  in  any  writ  of 
venire  facUu,  or  the  drawing,  summoning,  re- 
turning, or  Impaneling  of  Jurors,  shall  be  sniB- 
oient  to  set  aside  a  verdict,  nnless,"  etc.,  does 
not  apply  to  a  felony  case  In  which  there  was  no 
venire  at  all. 

4.  The  charge  in  the  indictment  being  that 
the  inJiUT  was  done  malioiously,  "with  intent  to 
maim,  dfsflgure,''  etc.,  a  verdict  simply  finding 
the  prisoner  guilty  of  "malicious  assault"  Is  fa- 
tally defective. 

6.  Where  the  indictment  was  found  upon  the 
evidence  of  17  persons,  and  tbe  main  question 
was  whether  the  offense,  which  was  oommitted 
on  a  crowded  street,  was  oommitted  by  the  pris- 
oner or  some  one  else,  the  limiting  of  prisoner's 
counsel  to  80  minutes  in  his  argument  to  the  Jury 
Is  ground  for  reversal,  though  it  does  not  appear 
how  many  witnesses  there  were  on  the  trial. 

6.  The  refusal  of  the  court  to  stop  tbe  trial, 
and  give  the  prisoner's  counsel  time  tl>  then  pre- 
pare a  bill  of  exoeptiona,  Is  not  ground  tor  re- 
versal, where  there  appears  to  have  been  no 
abuse  of  the  court's  discretion. 

Thomas  N.  wmiums,  for  plaintiff  In  er- 
ror. R.  Taylor  Scott,  Atty.  Gen.,  for  the 
Commonwealth. 

Lewis,  P.  This  Is  a  writ  of  error  to  a 
Judgment  of  tbe  corporation  court  of  tbe 
city  of  Lynchburg  In  a  prosecution  for  a 
felony.  The  indictment  charges  that  tbe 
prisoner,  "Cbarlie  Jones,  on  tbe  24tb  day 
of  December,  in  the  year  1889,  within  the 
said  city,  in  and  npon  one  Chalmers  War- 
rick, then  and  there  being,  an  assault  did 
make,  and  with  a  rock  in  tl>e  bands  ot 
him,  the  said  Charlie  Jones,  then  and  there 
bad  and  btA6,  tbe  said  Charlie  Jones,  then 
and  there  him,  tbe  said  Chalmers  Warrick, 
did  feloniously,  maliciously,  and  unlaw- 
fully beat,  wound,  llltreat,  and  cause  bod- 
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Uj  inlnry,  with  the  intent  in  so  doingr» 
him,  the  aaid  Chalmers  Warrick,  to  maim, 
'disflgnre,  disable,  and  kill,"  etc.  There 
was  a  demnrrer  to  the  Indictment,  which 
was  overmled,  whereupon  the  prisoner 
was  pat  apon  his  trial,  and,  the  ]ary  hav- 
ing beard  the  evidence,  and  the  arguments 
-of  eonnsel,  returned  a  verdict  in  these 
wordii:  "  We,  the  jury,  find  the  prisoner 
guilty  of  malicious  assault,  and  fix  his 
«entence  at  five  years  In  the  penitentiary." 
He  tbereopon  moved  the  court  to  set 
«8ide  the  verdict,  and  to  grant  him  a  new 
trial,  bat  the  motion  was  overruled,  and 
sentence  pronoonced  in  accordance  with 
the  verdict. 

Taking  up  the  assignments  of  error  in 
the  order  in  which  they  are  presented,  we 
are  of  opinion  that  the  demnrrer  to  the 
Indictment  was  rightfully  overruled.  The 
Indictment  sufficiently  conforms  to  the 
langaage  of  the  statute,  (Code,  §  8671,) 
and  is  solBeient. 

There  are  other  objections,  however,  to 
4be  proceedings  in  the  court  below  which 
are  well  taken.  The  first  of  these  Is  that 
there  was  no  writ  of  venire  tusiaa  In  the 
case.  The  attorney  general,  in  opposi- 
tion to  this  view,  relies  on  a  recital  in  the 
record,  which,  after  setting  forth  the  ar- 
raignment, etc.,  proceeds  as  follows: 
"Thereupon  came  a  Jury,  to- wit,  [naming 
the  Jnrors,]  who,  being  selected  aud  tried 
<n  the  manner  prescribed  by  law  for  the 
selection  and  trial  of  juries  in  cases  of 
(elooy.  were  sworn,"  etc. ;  and  from  this 
the  court  must  presume,  it  is  contended, 
that  all  was  rightly  done  which  was  re- 
quired to  be  done.  But  this  is  a  mistaken 
view.  It  has  been  repeatedly  decided 
by  tbis  court  that  a  venire  is  an  indis- 
pensable process,  both  at  common  law 
and  ander  the  statute  to  authorise  the 
eherltl  to  summon  a  jury  in  a  felony  case, 
and  therefore  that  the  omisBlon  to  direct 
a  venire,  when  required,  is  an  error  ap- 
parent on  the  record,  of  which  advantage 
may  be  taken  on  motion  in  arrest  of  judg- 
ment, or  for  the  first  time  on  a  writ  of  er- 
ror in  the  appellate  coart.  Hall's  Case,  80 
Va.  555;  Richard's  Case,  81  Va.  110.  Tbis 
is  on  the  principle  that  that  which  is  es- 
sential most  atflrmatively  appear  by  the 
record,  for  It  is  well  settled  that  the  pre- 
sumption that  all  acts  have  been  rightful- 
ly done  cannot  supply  the  substantive 
garts  of  a  proper  record  In  a  felony  case, 
[ence  it  is,  that  where  a  waiver  by  the 
accused  leaves  the  rerord  destitute  of  an 
essential  part,  he  may  afterwards  take 
advantage  of  the  defect,  notwithstanding 
the  waiver,  as  where  he  waives  the  right 
to  be  present  throughout  the  trial,  or  con- 
floits  to  go  to  trial  without  arraignment 
or  plea.  1  Blsh.  Crlm.  Pr.  (3d  Ed.)  g  125; 
Dougherty  v.  Com.,  69  Pa.  St.  286;  Spur- 
geon's  Case,  10  S.  E.  Bep.  979 ;  Hopt  v.  Peo- 
ple. 110  n.  S.  574, 4  Sup.  Ct.  Rep.  203.  Law- 
rence's Case,  30  Grat.  845,  to  this  extent  is 
conseqoently  overruled. 

Bnt,  apart  from  what  has  Just  been  said, 
the  third  bill  of  exceptions  shows  express- 
ly that  tbe  jury  were  not  summoned  un- 
der a  venire  ijaeiaa,  but  simply  from  a  list 
tomisbcd  by  the  Judge,  and  that  on  this 
gronnd  th«  prisoner  moved,  after  verdict, 
in  arrest  of  jadgment.    The  motion,  bow- 


eve^,  was  overruled,  becanse  tbe  objection 
was  not  made  before  the  Jury  was  sworn, 
and  because,  in  the  opinion  of  the  court, 
the  prisoner  had  not  been  prejudiced. 
The  attorney  general,  in  support  of  this 
mling,  refers  to  section  8166  of  the  Code, 
which  provides  that  "no  Irr^alarity  in 
any  writ  Of  venire  taaiaa,  or  in  tbe  draw- 
ing, summoning,  returning  or  impaneling 
of  jurors,  shall  be  sufficient  to  set  aside  a 
verdict,  unless  the  party  making  the  ob- 
jection was  injured  by  the  irregularity,  or 
unless  the  objection  was  made  before  the 
swearing  of  the  jury."  Bnt  this  section 
waa  not  intended  to  apply  to  juries  in 
felony  cases,  as  is  manifest  not  only  from 
the  context,  bnt  from  section  4048,  which 
makes  It  apply  to  jurors  In  cases  of  mis- 
demeanor. For  why  expressly  declare, 
in  the  last-mentioned  section,  that  the 
provision  shall  apply  to  misdemeanor  cases 
if  it  was  originally  Intended  to  apply  to  all 
cases,  criminal  as  well  as  civil?  It  Is 
made,  however,  to  apply  to  felony  cases 
by  an  act  approved  January  18,  1888, 
(Acts  1887-88,  p.  18.)  But  does  that  meet 
the  objection  under  consideration?  We 
think  not.  Tbe  object  of  tbe  section,  as 
amended  by  the  act  just  mentioned,  is  to 
cure  any  irregularity  In  the  venire  tactaa, 
bnt  not  to  apply  to  a  felony  case  in  which 
there  is  no  venire  at  all.  Tbe  venire,  in 
every  case  of  felony,  is  a  part  of  tbe  "due 
process  of  law  "  which  the  legislature  has 
provided,  and  it  would  require  very  plain 
language  in  a  statute  to  justify  the  courts 
In  holding  that  the  omission  to  direct  the 
writ,  when  required,  is  cared  by  verdict  t( 
not  objected  to  before.  People  v.  McKay, 
18  Johns.  213.  Bristow's  Case,  15  Qrat. 
684,  which  has  been  referred  to,  has  no 
application.  In  that  case,  the  objection 
was  not  that  there  was.no  venire,  but 
that  the  jury  had  been  Improperly  selected 
after  the  venire  had  been  executed,  and  it 
was  held  that  the  objection  came  too  Iat9 
after  verdict.  The  difference  between  that 
case  and  this  is  that  hern  tbe  omission 
to  direct  a  venire  leaves  the  record  desti- 
tute of  an  essential  part,  which,  therefore, 
cannot  be  supplied  by  presumption,  nor 
alfected  by  the  doctrine  of  waiver;  where- 
as, any  defect  In  selecting  the  juiy  from 
the  persona  brought  in  under  the  venire, 
not  being  thus  essential,  may  be  waived; 
and  BO,  upon  the  same  principle,  objection 
to  the  competency  of  a  juror  must  be 
made  before  he  is  sworn  upon  the  jury, 
unless  by  leave  of  the  court. 

Another  well-founded  objection  is  that 
tbe  verdict  itself  Is  defective,  and  ought, 
on  that  gronnd,  also,  to  have  been  set 
aside.  The  charge  in  the  indictment  is 
that  tbe  injury  was  done  maliciously,  with 
intent  to  malm,  disfigure,  disable,  and  kill. 
But  the  verdict  simply  finds  the  prlHoner 
guilty  of  "malicious  assault,  "without  even 
saying  with  what  intent  the  assanlt  was 
committed.  The  rule  Is  that  the  verdict 
must  be  a  complete  finding  in  due  form, 
upon  the  whole  Issue,  and  It  It  does  not 
find  the  Issue,  presented,  or  Is  silent  on 
some  element  of  the  offense,  .It  should  be 
set  aside,  as  no  valid  judgment  can  be  ren- 
dered upon  it.  lu  Kandall's  Case,  24  Grat. 
9M,  the  Indictment  was  for  shooting  with 
intent  to  kill,  and  the  Jury  found  a  verdict 
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ot'^mallcloaB  abootiiig."  This  conrt  b«ld 
the  verdict  fatally  detective  on  the  gruand 
that  "  maltcioua  aboutinK.  merely,  Is,  in 
itself,  no  offenBe  at  all, "  and  reversed  the 
Judgement  of  the  lower  court. 

The  next  aBaigmment  of  error  is  based 
upon  the  prisoner's  second  bill  of  excep- 
tions, which  recites  that  after  the  evidence 
had  been  closed,  the  court  announced  that 
the  argument  before  the  ]ury  would  be 
Iluilted  to  80  minutes  on  a  side,  and  re- 
stricted the  counsel  accordingly,  to  which 
ruling  the  prisoner  excepted.  We  are  of 
opinion  that  the  exception  is  well  taken. 
It  appears  from  the  record  that  the  indict- 
ment was  found  upon  the  evidence  of  17 
witnesses,  whose  names  are  written  at 
the  foot  of  the  indictment,  and  it  Is  fairly 
inferable  from  the  record  that  not  less 
than  that  number  of  witnesses  testified 
before  tbe  petit  Jury  for  the  common- 
wealth. How  many  were  examined  fur 
the  prisonerdoos  not  appear.  The  alleged 
offense  was  committed  on  the  maiq  street 
of  the  city,  on  the  night  of  Christmas  eve, 
and  at  a  place  at  which  a  crowd  had  col- 
lected. The  principal  point  before  the  Jury 
■eems  to  have  been  as  to  the  identity  of 
the  prisoner;  that  1b,  as  to  whether  the 
ruck  with  which  the  injury  was  done  was 
thrown  by  the  prisoner  or  by  another  per- 
son, and  upon  this  point  tbe  evidence  was 
conflicting.  It  Is  obvious,  therefore,  that 
tbe  ruling  of  tbe  court  in  restricting  the 
argument  to  80  minutes,  against  the  ob- 
jection of  the  prisoner,  was  an  undue 
abridgment  of  his  rights,  for  which,  if 
there  were  no  other  error  in  the  case,  the 
Judgment  would  have  to  be  reversed.  It 
Is  the  right  of  every  party  charged  with 
crime  to  be  fully  heard  by  counsel  on  his 
whole  case,  although  tbe  court,  undoubt- 
edly, has  a  superintending  coutrot  over 
the  course  of  the  argument  to  prevent  the 
abuse  of  that  or  any  other  right.  It  is  a 
power,  however,  to  be  exercised  with  dis- 
cretion, and  with  reference  to  the  particu- 
lar circumstances  of  each  case,  subject  to 
reveiw  by  an  appellate  court.  Word's 
Case,  3  Leigh,  743;  Prott.  Juiy,  §  249-  In 
People  V.  Keenan,  13  Cal.  581,  which  was 
a  prosecution  for  a  felony,  and  in  which 
case  14  witnesses  were  examined,  tbe  trial 
court  restricted  the  argument  to  an  hour 
and  a  half  tor  each  counsel,  of  which  the 
prisoner  had  two,  and  this  was  held  to  be 
error.  In  Dille  v.  State,  84  Ohio  St.  617, 11 
witneaseB  were  examined,  and  theevldence, 
which  occupied  halt  a  day  In  its  delivery, 
was  circumstantial  and  conflicting.  The 
accused  was  defended  by  two  counsel,  who 
were  limited  by  the  court  to  80  minutes  in 
the  argument,  and  it  was  held  that  this 
was  such  an  abupe  of  power  as  to  prevent 
a  fair  trial.  In  Hunt  t.  State,  49  Oa.  255, 
which,  like  the  present  case,  was  nn  indict- 
ment for  an  assault  with  intent  to  kill,  it 
was  held  that  the  trial  court,  In  restrict- 
ing the  defendant's  counsel  to  80  minutes 
in  his  argument  before  the  Jury,  over  his 
protest  that  he  could  not  do  Justice  to  his 
client's  case  In  that  time,  "committed  a 
grave  error, "  which  was  ground  for  a  new 
trial.  And  in  WitliamB  v.  State,  60  Qa. 
887,  it  was  said  that  the  length  of  argu- 
ment, in  the  trial  of  a  felony,  is  not  a  mat- 
ter for  predeterminatton   by  tbe  conrt; 


that,  as  the  argument  progreasea,  the 
court  may  confine  Its  range  to  the  facta 
and  la  w  of  the  case,  and  may  Interdict  idle 
repetition,  but  that  while  counsel  speak 
to  the  point,  and  proceed  in  good  faith, 
wasting  no  time,  the  court  ought  to  be 
patient  and  hear  what  is  said. 

Another  assignment  of  error  relates  1o 
the  refusal  of  tbe  court  to  stop  the  trial 
to  enable  the  counsel  for  the  prisoner  to 
prepare  a  bill  of  exceptions.  It  appears 
from  the  i-ecqrd  that  in  the  progress  of  the 
trial  the  attorney  for  the  commonwealth 
propounded  sundry  questions  to  several  of 
the  wltnesBea,  touching  the  Identity  of  tbe 
prisoner,  which  the  counsel  for  tbe-iatter 
moved  the  court  to  require  to  be  reduced 
to  writing,  but  which  the  conrt  r^naed  to 
do,  whereupon  he  asked  for  time  to  pre- 
pare a  bill  of  exceptions,  which  mutiun 
was  also  refused,  on  the  aground  that  there 
would  be  no  difficulty  In  preparing  the  biU 
after  verdict,  to  which  ruling  an  ex- 
ception was  taken.  The  usual  practice  In 
Jury  trials  is  for  the  party  excepting  to 
any  ruling  of  thecourt  to  "save  the  point" 
at  tbe  time  the  ruling  is  made,  and  to 
formally  prepare  the  bill  of  exomlionB  aft- 
erwards during  the  term.  4  Minor,  Inat. 
746;  Page  v.  Clopton,  80  Grat.,  416.  But 
It  is  merely  a  question  of  practice,  whicb 
is  largely leftto  thedtscretion  of  the  court, 
to  be  exercised  according  to  the  circum- 
stances of  the  particular  case;  and  unless 
the  appellate  court  can  see  from  tbe  rec- 
ord that  this  discretion  has  been  abused, 
and  that  the  exceptor  has  beesi  preju- 
diced thereby,  which  does  not  appear  in 
the  present  case,  it  will  not  ipterfere  with 
the  action  of  tbe  trial  court.  Coleman'a 
Case,  'a  Grat.  866.  For  the  reasons,  how- 
ev«-,  already  stated,  the  Judgment  must 
be  reversed,  and  the  case  remanded  for  a 
new  trial. 


FiNLBT  et  al.  V.  Bbent  et  al. 
{Supreme  Court  qf  Appeals  cf  Virginia,  Vav. 

KauoiocB  Bocnnas— Drvniov  or  Cbdbcb— 

RiOBTS  IN  PrOPEBTT. 

1.  Where  property  la  left  in  trust  fOr  the  aol» 
and  exclnsive  benefit  of  the  religioua  congrega- 
tion of  regular  orthodox  Metbodist  Protestants  of 
a  oertsin  place,  the  majority  of  such  oongreca- 
tion  cannot,  by  leaving  such  church  and  Joining 
the  Methodist  Episcopal  Church,  take  such  proiH 
ert7  with  them  for  the  use  of  the  latter  chuivh. 

a.  Aot  Va.  1867,  pp.  649,  660,  providing  that 
in  case  of  division  in  a  religious  congregation  the 
determination  of  the  majority  as  to  what  branch 
■uoh  congregation  shall  thereafter  belong  shsdl 
conclude  questions  as  to  propoty  held  in  trust  for 
the  congregation,  is  unconstitutional,  as  impair- 
ing; the  obligation  of  a  contract,  when  applied  to 
property  theretofore  left  in  trust  for  a  particular 
congregation. 

R.  L.  T.  Be&hs  and  J.  B.  Setter,  for  ap- 
pellants.   W.  W.  Walker,  for  appelleea. 

Lact,  J.  This  in  an  appeal  from  a  de- 
cree of  the  circuit  court  of  Northunaher- 
land  county  rendered  on  tiie  28tb  day  of 
June,  1888.  The  bill  was  filed  by  ttie  ap- 
pellants to  construe  a  deed,  made  by  one 
William  Harding  on  the  1st  day  of  Octo- 
ber, 1860,  and  to  enforce  tbe  same  for  their 
beneflt.    Tlila  deed  was  a  grant  in  trust 
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to  troatees,  by  the  satd  William  Harding 
and  wife,  of  a  lot  or  parcel  of  land  de- 
scribed therein,  "  on  which  the  new  Meth- 
odist Protestant  Church  in  HeathariUe 
was  erected,  in  the  said  county  of  Norlh- 
ninbertand,  for  the  use  and  benefltotthe 
rell^oas  congrenatlon  of  the  Methodist 
Protestant  Church  at  Heathsriile,  which 
will  assemble  there  for  the  purpose  of 
worship;  to  have  and  to  hold  the  same, 
In  trust  for  the  sole  and  exclusive  use  and 
benefit  of  religious  congregations  of  reg- 
ular orthodox  Methodist  Protestants 
which  may  thereafter  assemble  there  to 
worship,  when  the  said  bouse  is  complet- 
ed, or  at  any  church  which  may  here- 
after be  built  at  or  near  the  present  site 
or  situation,  for  the  purpose  of  religious 
worship  of  the  Methodist  Protestants,  and 
for  no  other  use  or  purpose  whatever." 
The  bill  set  forth  that  the  church  edifice 
was  completed,  and  from  that  time  regu- 
larly used  and  occupied  by  the  Metiiodlst 
Protestants'  ministers  and  congregation 
from  the  date  of  completion  up  to  the  year 
of  1K71,  without  molestation  or  claim  from 
any  other  religious  denomination.  That 
subseqnentl.v  a  claim  was  asserted  to  the 
use  of  the  edifice  by  the  Methodist  Episco- 
pal Church  South,  and  finally  the  com- 
plainants allege  that  they  have  been 
wholly  deprived  of  this  church  edifice  by 
the  mlntoters  and  members  of  the  Meth- 
odist Episcopal  Church  South.  That  in 
1870  an  effort  was  made  to  effect  a  corpo- 
rate anion  of  the  two  denominations  of 
Jlethodtet  I^x>testants  and  Methodist 
Epfsenpalians  in  Virginia,  and  at  a  reg- 
tilar  conference  held  at  Norfollc  in  the  year 
1870  a  majority  of  the  delegates  attend- 
ing theconference,  by  their  votes,  agreed  to 
dissolve,  leaving  each  individual  member 
free  to  connect  himself  with  the  Methodist 
Episcopalian  organisation  or  not,  as  he 
or  she  might  prefer.  That  immediately 
after  this  vote,  those  members  of  the  con- 
ference who  refused  to  dissolve  their  or- 
ganization, and  formed  the  majority  so 
-voting,  organized  as  a  conference  ut  the 
Methodist  Protestant  denomination,  and 
continued  to  meet  with  delegates  chosen 
according  to  the  rales  and  regulations  of 
their  organisation  annually  in  conference 
np  to  1874,  when  by  Its  own  action  it 
united  with  and  was  incorporated  in  the 
Halston  conference  of  Methodist  Protest- 
ants for  Virginia.  That  from  its  own 
body  of  ministers,  and  ministers  deputed 
toy  tli«  Bister  conference  of  Maryland,  a 
tnlnister  was  annually  sent  to  officiate  in 
the  circuit  of  which  the  society  worship- 
ping at  Heathsvllle  formed  a  part,  and 
4)aarterly  meetings  composed  of  delegates 
from  this  and  the  other  societies  in  the 
cfrcnit  were  held  in  the  church  building 
aiitil  the  Methodist  Protestants  were 
locked  out  in  1886;  and  that  now  there 
la  a  regular  orthodox  Methodist  Protest- 
ant minister  in  charge  of  the  circuit  em- 
bracing the  society  at  Heatbsville.  That 
the  trustees  now  holding  the  trust  in  ques- 
tion refused  to  allow  the  compialrrants 
and  their  fellow  members  to  occupy  or  use 
In  any  way  the  said  building  so  deeded  to 
ttiem  in  trust  for  the  sole  and  exclusive 
one  of  regular  orthodox  Methodist  Protest- 
ants   worshiping   at    Heatbsville.     The 


defendants  demnr,  and  answer,  denying 
every  material  allegation  of  the  bill ;  and, 
in  substance, claim  that  since  tbeaction  of 
disbandment,  referred  to  above,  of  the 
Heathsvllle  cougregation  in  1871 ,— that  is, 
since  the  declaration  of  '^be  majority  in 
the  said  church  conference, — there  has  btfia 
no  congregation  of  the  Methodist  Protest- 
ant Church  at  Heathsvllle;  and  assert 
their  claim  as  Methodist  EplBCopalians 
to  the  said  church  property.  There  is 
much  controversy  and  dispute  between  the 
parties,  but  both  sides  admit  and  claim 
under  the  deed  creating  a  trust,  which  has 
been  set  forth  at  length  above  as  the  deed 
of  William  Harding,  and  the  courtis  called, 
on  to  construe  and  enforce  this  trust.  To 
this  end,  we  look  to  the  terms  of  the  deed 
creating  the  trust  set  forth  above.  The 
terms  arefor  the  purjKme  of  Methodist  Prot- 
estants, and  for  no  other  use  or  purpose 
whatever.  The  grant  is  to  trustees  of  the 
Methodist  Protestant  Churrh.  The  trust 
is  "for  the  sole  and  exclusive  use  and  ben- 
efit of  the  religious  congregation  of  regu- 
larurthodox  Methodist  Protestants  which 
may  hereafter  assemble  there  to  wor- 
ship," Must  the  court  enforce  the  trust, 
according  to  its  terms,  to  the  end  desig- 
nated in  the  instrument  creating  it?  It 
is  the  province  of  the  courts  to  construe 
contracts  as  they  are  made.  One  party 
claims  to  be  the  parties  described  in  the 
deed,  the  other  admits  that  they  are  not, 
but  claim  that  a  majority  of  the  congre- 
gation whom  they  represent  and  claim 
under  have  left  the  Metiiodlst  Protestant 
Church  and  joined  the  other  church  de- 
nomination named  above,  and  taXep 
the  church  property  with  them.  Did  the 
majority  of  the  congregation  have  the 
power  to  alter  and  change  the  terms  of 
the  trust?  If  so,  whence  was  It  derived? 
Certainly  hot  from  the  terms  of  the  grant. 
These  Christians  could  change  their  relig- 
lous  faith,  had  the  right  to  goto  any  de> 
nomination  to  which  their  belief  or  choice 
led,  and  they  could  take  with  them  all 
property  which  belonged  to  them,  but 
they  were  without  power  to  change  the 
character  of  the  trust  in  question. 

The  question  at  issue  here  is  not  new  in 
the  courts  of  this  commonwealth,  and 
cannot  be  said  to  be  an  open  question  in 
this  court.  In  the  case  of  Boxwell  v. 
Affleck,  79  Va.  407,  this  court,  citing  with 
approval  Hosktnson  v.  Pusey ,  82  Orat.  431, 
said :  "This  court  hem  said  upon  a  similar 
question,  in  Hosklnsou  v.  Pusey.  the  deed 
is  the  same  in  substance  as  the  deed  in 
Brooke  v.  Shacklett,  13  Grat.  801,  and  the 
construction  must  be  the  same.  Accord- 
ing to  that  construction,  the  conveyance 
is  not  tor  the  use  of  the  Methodist  Epis- 
copal Church  io  a  general  sense.  Such  a 
conveyance  in  this  state  would  be  void, 
but  it  is  a  conveyance  for  the  use  of  a  par- 
ticuiar  congregation  of  that  church, in  the 
limited  and  local  sense  of  the  term ;  that 
is,  for  the  members  as  such  of  the  congre- 
gation of  the  Methodist  Episcopal  Church 
who,  from  their  residence  atorneartbs 
place  of  public  worship,  may  l>e  expected 
to  use  it  for  tbatpurpose.  Such  a  convey- 
ance is  valid  under  our  statutes.  See  Code 
1873,  c.  76,  §  8.  Who  are  the  beneficiaries 
entitled  to  the  control  and    use  of   the 
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chareb  bollding?  LookloK  to  tbe  deed 
alonp.the  answer  would  be  those  wbo  are 
members  of  the  congregation  or  local  so- 
ciety, and  as  such  members  of  tbe  Metho- 
dist Episcopal  Church. "  In  this  case,  the 
appellees  do  not  claim  to  belouK  to  the 
Methodist  Protestant  Church  at  all,  but 
they  claim  that  a  majority  of  the  conKre- 
gation  have  decided  ti>  belong  to  a  differ- 
ent denomination  altogelher,  and  they  no 
longer  answer  tbe  requisites  of  the  trust, 
and  they,  under  the  terms  of  tbe  deed,  can 
claim  no  benefits  under  it.  Who,  then, 
are  the  ceatuisqne  tmatent  under  the  deed 
in  question?  The  beneficiaries  entitled  to 
tbe  trust-estate.  Looliing  to  the  deed 
alone,  tbe  answer  would  be  tbose  who  are 
members  of  the  congrregation  or  local  so- 
ciety, and  as  such  members  of  the  Metho- 
dist Protestant  Church.  Opinion  of 
BuBES,  J., in  HoBkinson  v.  Pusey,  82  Orat. 
431.  And,  again,  according  to  tbe  test  ap- 
plied in  Den  v.  Bolton,  12  N.J.La w,  216.  cited 
with  approbation  In  tbe  opinion  of  Judge 
Damel,  in  Brooke  v.  Shacklett,  supra: 
"To  constitute  a  member  of  any  church, 
two  points  at  least  are  essential,  without 
meaning  to  say  that  others  are  not  so,— a 
profession  of  its  faith,  and  a  submission 
to  its  government."  In  this  case,  as  in 
that,  questions  are  raised  as  to  the  mem- 
bership of  these  persons,  but  it  is  clear 
that,  although  few,  they  are  members  of 
that  church  and  congregation,  professing 
that  faith  and  a  submission  to  that  gov- 
ernment. Professing  itH  faith,  tbey  receive 
its  pastors,  and  submit  to  its  discipline 
and  government.  But  the  appellees  make 
no  such  claim.  They  profess  to  adhere  to 
a  different  denomination,  and  they  deny 
tbe  discipline  and  government  of  the  Meth- 
odist Protestant  Church,  and  disbanded 
their  cbnrch  society,  so  far  as  tbey  could 
do  so,  rather  than  submit  toit;and.  at 
the  least,  abandoned  that  church,  and  ad- 
hered elsewnere.  There  is  no  need  of 
proof,  which,  however,  is  not  wanting. 
They  admit  and  claim  to  be  members  of 
the  Methodist  Episcopal  Chuix-h  iSonth, 
recognising  its  authority,  submitting  to 
Its  government,  and  asserting  for  tbem- 
■elves  and  tbe  ministers  assigned  by  this 
cbnrch  a  claim  to  the  exclusive  use  of  the 
church  building.  Tbe  trust-deed  ib  this 
case  must  be  held  to  be,  under  the  consti- 
tution and  laws  of  this  commonwealth,  a 
valid  and  binding  contract,  enforceable  as 
Buch  according  to  its  terms.  And  accord- 
ing to  its  terms  it  is  a  grant  to  the  appel- 
lants, or  those  under  whom  tbey  claim, 
and  whom  they  represent,  and  should  be 
enforced  according  to  its  terms,  and  not 
otherwise. 

The  circuit  court  of  Northumberland 
county  dismlBsed  the  bill  of  the  plaintiffs 
by  virtue  of  tbe  provisions  of  tbe  act  of 
tbe  legislature  of  18S7  (Sees.  Acts.  pp.  649, 
650)  providing  that.  In  the  contingency  of 
a  division  of  any  religious  society,  itshould 
be  lawful  for  a  majority  to  determine  to 
wbicb  branch  such  congregation  shall 
hereafter  belong,  which  determination 
duly  reported  to  court  should  conclude 
questions  as  to  the  property  held  in  trust 
forsncb  congregation.  If  this  act  affected 
this  contract  of  Harding  and  wife  at  all, 
it  impaired  its  obligation,  deprived  tbe 


eeatuia  gae  tmatent  named  tbereln,  and 
created  by  the  trust,  of  their  property 
rights,  and  conveyed  tbe  right  to  dispose 
of  this  property  to  others  than  tbose  to- 
whom  it  was  granted,  and  vested  in  oth- 
ers the  power  to  divest  the  right  of  prop- 
erty existing  under  its  provisions  and  dis- 
pose of  these  to  other  persons,  and  for  a 
different  purpose  than  that  which  the  deed 
provided  for.  This  was  beyond  the  legiit- 
latlve  power,  and  was  in  violation  of  tb» 
constitution  of  the  Dnited  States  (section 
10,  art.  1,)  and  of  tbe  constitution  of  Vir- 
ginia, (article  5,  $  14,)  and  is  therefore  void, 
and  of  no  effect.  The  terms  of  the  dee*} 
must  be  followed,  and  its  trusts  enforced, 
as  they  are  there  created,  and  the  benefi- 
ciaries thereunder  can  be  no  others  than 
such  as  the  deed  provides  for.  The  decree 
of  the  circuit  court  of  Morlbnmberland, 
having .  been  contrary  to  these  views,  l» 
erroneous,  and  must  be  reversed  and  an- 
nulled, and  tbe  cause  remanded  to  tbe  said 
circuit  court  for  proceeding's  to  be  had 
tbereln  in  accordance  with  this  opinion, 
and  in  order  to  a  final  decree  in  tbe  cause 
providing  for  the  relief  asked  for  in  the  bill 
of  tbe  plaintiff. 

HocKMAN  et  at.  v.  MoClannahait  et  al., 
(two  cases.) 

(Supreme  Cmert  ef  AppeaZt  of  VWglmta.    Kov, 
19,  1880.) 

Dsss— AoEtrowiSDOifBNT  o*  Mtwtnin  Wokax— 

OBBVnnOATB. 

1.  Cods  Vs.  1880.  c.  121,  I  4,  provides  that 
where  a  Imsband  and  wife  liave  signed  a  deed 
"she  may  appear  before  a  oourt  aatborlied  to  ad- 
mit soch  writing  to  record,  or  before  the  elerk 
thereof  in  his  omoe,  and  li,  on  being  examined 
privily  and  apart  from  her  husband  by  the  olerk, 
and  having  such  writing  fully  explained  to  her, 
she  acknowledge  the  same  to  be  her  sot,  and  de- 
clare that  she  had  exeoated  It  willingly,  and  does 
not  wish  to  retztust  it  such  privy  examination, 
aclmowledgmant,  and  deolaration  shall  theraap- 
on  be  recorded, "  etc.  JBeld,  that  a  oertiflcate  at 
the  wife's  acknowledgment  is  not  suHksient  which 
states  that  the  husband  and  wife  acknowledged 
the  deed,  and  then  tbat  the  wife,  being  privily 
examined,  and  having  the  writing  explained  to 
her,  "declared  that  she  had  willingly  execatad 
the  same,  apd  does  not  wish  to  retract  it;**  tor 
such  oertiflcate  must  show  taat  the  privy  azam- 
ination,  etc.,  preceded  tiie  aoknowledgmenk 

8.  A  notai7  who  has  taken  an  acknowledg- 
ment cannot  contradict  his  own  oertiflcate  by  tea- 
tifying  to  fraud  and  ooeroion  on  the  part  <n  th* 
husband  towards  the  wife. 

Appeal  from  circuit  court,  Shenandoah 
county. 


Lact,  J.  These  two  cases  Involve  the 
same  principles,  and  are  dependent  In  tfaia 
court  upon  the  same  assignment  of  error, 
and  the  parties  substantially  interested 
are  the  same.  The  cases  areas  follows: 
One  Rebecca  McClannahan,  now  deceased, 
and  under  whom  the  appellants  in  butb 
suits  claim  the  lands  in  controversy,  aa 
her  next  of  kin  and  heirs  at  law,  and  who 
waa'the  wife  of  the  appellee,  Thomas  Mc- 
Clannahan, who  is  tbe  appellee  la  both 
suits,  was,  on  tbe  8th  day  of  June,  1872» 
entitled  to  certain  interests  in  tbe  lands  in 
controversy,  and  on  that  day  conveyed 
certain  interests  in  tbe  said  lands  to    one 
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Samael  McClannahan,  the  brother  of  the 
Mid  Thomas,  which  intereets  are  de- 
scribed by  the  said  Bebecca  and  Thomas 
as  "all  their  tight,  title,  and  interest  in 
and  to  the  lands  to  which  the  said  Rebecca 
McClannahan  to  entitled  as  one  of  the  chll 
dren  ol  Christian  Hockman,  deceased,  and 
as  one  ol  the  heirs  uf  Samuel  M.  Hockman, 
deceased,  lying  and  being  in  the  said  coon- 
ty  of  Shenandoah ; "  and  the  same  was  la- 
Ktanter  reconveyed  by  Samael  to  the  said 
Thomas.  And  on  the  27th  day  of  Febru- 
ary, 1874.  the  said  Bebecca,  having  ac- 
quired other  interests  in  these  same  lands 
by  the  death  of  her  brother,  Joseph  Hock- 
man, on  that  day  conveyed  the  same, 
along  with  her  husband,  thesald  Thomas, 
to  one  Harrison  CrablU,  describing  the 
same  aa  "all  the  right,  title,  and  interest 
of  the  said  Bebecca  McClannahan  in  and 
tw  the  lands  whereof  her  brother,  Joseph 
Hockman, died  seised  and  possessed,  lying 
and  being  In  said  county,  on  and  near  the 
North  Fork,"  etc.,  which,  in  like  manner 
as  before,  was  reconveyed  laatanterhy  the 
Itrantee,  Harrison  Crablll,  to  the  said 
Thomas,  the  husband,  the  object  of  each 
deed  bdng  to  vest  the  title  to  the  wife's 
lands  in  the  husband.  Thomas  McCianna* 
ban,  the  appellee.  The  said  Bebecca  Mc- 
Clannahan having  in  the  mean  time  died, 
in  December,  1887,  the  bills  were  filed  in 
these  suits,  the  plaintiffs  f  the  appellants 
here)  sning  as  the  next  of  kin  and  heirs 
at  law  of  Bebecca  McClannahan,  above 
named,  to  have  the  deeds  above  mentioned 
set  aside  and  anunlled  for  various  reasons 
therrin  assigned.  Dpon  the  hearing,  the 
drcidt  court  of  Shenandoah  dismissed  the 
bills  of  the  plaintiffs,  and  they  appealed 
to  this  court. 

Tb«  first  error  assigned  Is  the  rtfusal  of 
the  court  to  annul  the  deed  of  1872  because 
of  the  Irregularity  and  insulttciency  of  the 
acknowledgment  of  the  married  woman 
aforesaid,  as  certified  by  the  olerk  taking 
the  same.  The  certificate  to  the  deed  of 
1872  iB  as  follows:  "State  of  VloTlnla, 
Shenandoah  county— to- wit:  I,  Oeurge 
W.  Mileyv  clerk  of  the  county  court  of  said 
county.  In  the  state  of  Virginia,  do  certify 
that  Thomas  McClannahan  and  Bebecca, 
bis  wife,  whose  names  are  signed  to  the 
writing  above,  hewing  date  on  the  8th 
day  of  June,  1872,  personally  appeared  be- 
fore me  in  my  ofUce  and  acknowledged 
said  writing  to  be  their  will  and  deed; 
and  Rebecca  McClannahan,  being  ex- 
amined by  me  privUy  and  apart  from  her 
husband,  and  having  the  writing  afore- 
mud  tally  explained  to  her,  declared  that 
sbe  bad  willingly  executed  the  same,  and 
does  not  wish  to  retract  It. "  Our  statute 
(Code  Va.  1860,  {  4,  c.  121)  providds  that 
"  when  a  husband  and  his  wife  haveslgned 
a  writing  purporting  toconveyortransfer 
any  estate,  real  or  personal,  she  may  ap- 
pear b^ore  a  court  authorised  to  culmit 
such  writing  to  record,  or  b^ore  the  clerk 
thereof  In  bis  office,  and  if,  on  being  ex- 
amined privily  and  apart  from  her  hus- 
band by  the  clerk,  and  having  such  wrlt- 
injc  fully  explained  to  her.  she  acknowl- 
edge the  same  to  be  her  act,  and  declare 
tbat  she  bad  executed  it  willingly,  and 
does  not  wish  to  retract  it,  such  privy  ex- 
amination, acknowledgment,  and  declara- 


tion shall  be  thereupon  recorded,"  etc., 
and  the  form  of  the  certificate  is  pre- 
scribed In  accordance  with  the  law.  In 
the  certificate  In  this  case,  the  wife  and 
husband  appeared  and  acknowledged  th» 
writing  to  be  their  deed;  whereas  the  stat- 
ute required  that  the  acknowledgment  of 
the  wife  should  be  after  she  was  removed 
from  the  presence  and  actual  supervision 
of  her  husband ;  and  If,  after  the  writing 
bad  been  fully  explained  to  her, she  should 
acknowledge  the  same  to  be  her  act,  and 
declare  tbat  she  had  executed  It  willingly, 
and  did  not  wish  to  retract  it,  t  at  then 
it  should  be  recorded.  But  in  this  case 
the  acknowledgment  was  before  the  privy 
examination,  and  before  the  writing  had 
been  fully  explained  toiler;  whereas  the 
deed,  upon  its  face,  shows  that  she  was 
Illiterate,  and  could  not  sign  her  name, 
and  doubtless  she  was  unable  to  read  the 
deed  for  herself.  But  the  argument  to 
tbat,  upon  her  privy  examination,  she  de- 
clared that  she  had  willingly  execnted  It, 
and  does  not  wish  to  retract  it,  and  that 
this  was,  in  substance,  an  acknowledg- 
ment; tbat,  if  she  did  willingly  execute  it, 
then  it  was  her  act,  and  the  declaration 
that  sbe  had  willingly  executed  it  was  a 
declaration  that  It  was  her  act,  and  that 
a  declaration  that  it  was  her  act  was  an 
acknowledgment  that  It  was  her  act. 
The  law,  however,  requires,  in  express 
terms,  that  she  shall  both  acknowledge 
it  to  be  her  act,  and  declare  that  the 
act  was  willingly  done.  Can  one  be 
made  to  sufilcefor  both?  The  law  does 
not  authorise  the  recordation  of  the 
deed,  except  upon  such  "privy  exam- 
ination, acknowledgment,  and  declara- 
tion." They  are  distinctly  repeated  in 
the  section  which  provides  for  the  record- 
ation and  the  divesting  thus  of  the  wife's 
right.  Can  we  say  that, acknowledgment 
and  declaration  being  the  same,  one  will 
suffice,  when  the  statute  requires  both ;  or 
can  we  say  that,  both  being  required  aft- 
er privy  examination,  one  may  come  be- 
fore, and  be  in  the  presence  of  the  hus- 
band, and  the  other,  coming  after,  will 
suffice  for  both?  The  acknowledgment 
being  in  the  presence  of  the  husband,  and 
before  the  writing  bad  been  explained  to 
her,  to  it  not  altogether  void  ?  And  the 
declaration  that  she  had  willingly  execut- 
ed the  deed,  standing  without  the  allega- 
tion tbat  she  now  acknowledges  it  as  her 
act,  standing  alone,  is  the  statute  com- 
plied with,  and  is  the  wife's  right  passed? 
It  to  well  settled  by  our  decisions  that  a 
literal  compliance  with  this  statute  is  not 
necessary.  When  there  has  been  a  sub- 
stantial compliance  therewith,  it  is  suffi- 
cient. See  Langhome  v.  Hobson,  4  Leigh, 
226;  Tod  v.  Baylor,  Id.  488;  Siter  v.  Mc- 
Clanachan,  2  Grat.  280,— in  thto  court ;  and 
Dennis  v.  Tarpenny,  20  Barb.  871 ,  Dundas 
V.  Hitchcock,  12  How.  266;  Deery  v. 
Cray,  6  Wall.  795;  Watson  v.  Michael.  21 
W.  Va.  668.  But  the  result  of  the  authori- 
ties is  that,  while  a  substantial  compli- 
ance with  the  statute  will  suffice,  yet  it 
must  be  a  substantial  compliance  with 
every  requisite  of  the  statute.  None  of  the 
requirements  can  be  dispensed  with,  and 
a  compliance  with  some  of  them  be  held 
to  contain  the  substance  of  them  all.   The 
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examination  must  be  privy;  \he  writing 
must  be  explained  to  her;  these  are  pre- 
requisites. And  after  this  the  wife  roust 
thea  (1)  acknowledge  the  deed  to  be  her 
act,  (2)  declare  that  she  did  willingly  exe- 
cute it,  and  (3)  that  she  does  not  now 
wish  to  retract  it.  If  she  does  not,  nuder 
these  circumstances,  acknowledge  it  to  be 
lier  act,  and  declare  that  she  willingly  exe- 
cuted it,  then  the  law  will  regard  the  exe- 
cution us  Involuntary,  and  as  under  com- 
pulsion, and  she  is  not  bound.  II  she  now 
does  not  go  a  step  further,  and  declare, 
under  these  circumstances,  with  the  shield 
of  privacy  thrown  around  her,  that  she 
docs  not  now  wish  to  retract,  (has  not 
changed  her  inind,)  she  is  not  bound.  A 
substantial  compliance  with  all  and  each 
of  these  is  all  that  is  required,  but  none 
can  be  dispensed  with ;  for  that  would  be 
to  disregard  the  law,  which  it  Is  neces- 
sary to  follow.  In  this  case  there  has 
been  no  acknowledgment  by  the  wife  of 
the  act,  after  privy  examination  and  ex- 
planation out  of  the  presence  of  her  hus- 
band, unless  we  can  hold  that  a  declara- 
tion that  she  did  execute  willingly  can  be 
held  to  be  such  acknowledgment.  But  the 
statute  requires  that  there  shall  be  both, 
not  either;  and  both  are  distinctly  repeat- 
ed in  the  statute  which  requires  recorda- 
tion of  the  dt^ed  of  a  married  woman. 
This  question,  upon  the  surface,  and  in 
the  abstract,  appears  to  be  one  contain- 
ing but  little  substance;  but,  when  con- 
sidered in  connection  with  the  statute,  it 
la  a  question  whether  the  statute  has 
been  complied  with.  The  statute  direct- 
ing an  acknowledgment  after  privy  ex- 
amination, and  the  acknowledgment  be- 
ing in  this  case  before  such  privy  examina- 
tion, to  hold  this  certificate  good  would 
be  to  disregard  this  requirement  of  the 
law,  which  we  are  not  authorized  to  do. 
The  cases  of  Blair  v.  Sayre,  29  W.  Va.  615, 
2  S.  E.  Rep.  97,  and  Laidley  v.  Land  Co., 
SO  W.  Va.  511,4  S.  E.  Rep.  705,  are  two 
well-considered  decisions  ot  our  sister 
state  upon  this  subject,  and  we  refer  to 
these  cases,  and  the  numerous  cases  they 
cite  from  this  and  other  states  on  this  sub- 
ject. In  Blair  v.  8ayre,  supra,  the  learned 
Judge  who  delivered  that  opinion  said: 
"  In  Laidley  V.  Knight,  23  W.  Va.  735,  we  held 
that  when  the  married  woman  had  ac- 
knowledged the  writing  to  beheractduring 
the  privy  examination,  and  then  declared 
that  she  had  willingly  acknowledged  the 
same,  and  did  not  wish  to  retract  it,  there 
was  asubstantial  compliance  with  thestat- 
ute,  because  the  word  'acknowledged,'  as 
there  used,  meant 'executed,' as  it  mani- 
festly referred  to  an  act  done  previously 
to  the  privy  examination.  But  here  the 
word  '  acknowledged '  refers  evidently  to 
a  previous  act  ou  her  part,  and  therefore 
the  word, as  here  ased,  can  only  mean 'de- 
clared,' and  clearly  shows  that  during  the 
privy  examination  she  did  not  acknowl- 
edge the  writing  to  be  her  act;  and,  there- 
fore, that  requirement  was  entirely  omlt> 
ted,  as  it  was  in  McMuUeu  v.Eaffan,21  W. 
Va.  233.  It  is  im  possible  to  sustain  the 
certidcate,  and  it  is  fatally  defective." 
This  case  is  like  that  case  in  this  respect : 
The  certificate  does  not  set  forth  what  the 
statute  requires,— that  the  wife,  being  ex- 


amined privily  and  apart  from  ber  tans- 
band,  acknowledged  the  deed  to  be  her 
act,— and  it  is  therefore  insufficient;  and 
the  deed  of  1872atore8aid  was  inoperattve  to 
pass  or  convey  the  wife's  Interest  in  the 
lands  mentioned  and  described  in  tlie  said 
deed ;  and  the  grantee. Samuel,  took  noth- 
ing thereby,  and  could  convey  oothiDg,  so 
that  Thomas  acquired  nothing  by  the 
deed  from  Samuel,  and  the  lands  remain- 
ing in  the  wife  at  her  death  passed  and 
descended  to  the  appellants,  as  her  next 
of  kin  and  heirs  at  law ;  and  the  circuit 
court  ought  to  have  set  aside  and  an- 
nulled the  said  deed  at  their  suit,  and 
granted  the  relief  so  far  as  prayed  in  the 
bills,  and  partitioned  tbesaid  lands  among 
or  sold  them  for  distribution,  as  might 
appear  right:  and  the  action  of  the  circuit 
court  ot  Shenandoah  county,  in  dismiss- 
ing the  bills  and  refusing  this  relief,  was  er- 
roneous, for  which  the  said  decrees  ap- 
pealed from  will  be  reversed. 

The  next  ground  oferror  assigned  is  that 
the  evidence  «howed  fraud  and  coercion 
on  the  part  of  the  husband  towards  the 
wife.  There  is  no  proof  of  this  as  to  the 
deed  of  1872;  and,  as  to  the  deed  of  1874, 
there  is  no  proof  which  can  be  regarded. 
The  notary  who  took  the  acknowledg- 
ment in  the  said  deed  of  1874  now  falsifies 
his  own  certificate,  but  this  he  will  not 
now  be  heard  to  do.  See  Bank  v.  Paul, 
75  Va.  601;  Harklns  v.  Forsyth,  11  Leigh, 
301 ;  Hairston  v.  Randolphs,  12  Leigh,  459. 
In  Harklns  v.  Forsyth,  supra.  Judge 
TucKEB  said :  "The  validity  of  the  deed  is 
made  to  depend  not  upon  the  truth  of  the 
certificate,  but  upon  its  existence  and  Its  de- 
ll very  to  the  clerk."  And  Judge  Staples 
says  in  the  first-named  case,  (76  Va.  401,) 
speaking  ot  this  certificate:  "It  istheaa- 
thentic  and  sole  medium  of  proving  that 
the  tbme  covert  has  acknowledged  the  deed 
with  all  the  solemnities  required  by  the 
statute. "  And  there  is  not  only  no  evi- 
dence of  coercion  by  the  husband,  but  the 
contrary  is  shown.  It  is  also  claimed 
that  the  notary  who  took  the  acknowi- 
edgment  of  the  wife  to  the  deed  of  1874 
was  not  in  office  at  the  time;  but  this  is 
not  sustained  by  the  record,  the  said  no- 
tary having  qualified  in  the  time  pre- 
scril>ed  by  law.  It  is  also  contended  that 
the  wife,  by  her  deeds,  did  not  convey,  by 
apt  and  proper  words  in  this  deed,  her 
entire  interest  mentioned ;  but  the  deed  of 
1874  grants  nnto  the  said  Harrison  Cra- 
bill,  and  his  heirs,  all  the  right,  title,  and 
interest  of  the  said  Rebecca  McClannahan 
iu  and  to  the  lands  whereof  ber  brother. 
Joseph  Hockman,  died  seised  and  pos- 
sesseid,  "then  describing  the  lands. and  the 
interest  ot  J  oseph  Hockm  a  n ,  deceased . "  etc. 
This  was  a  grant,  in  direct  terms,  of  all 
the  right,  title, and  interest  of  the  said  Re- 
becca, in  the  said  lands ;  and,  while  there 
does  not  appear  any  error  in  the  descrip- 
tion, no  misdescriptiun  should  Inure  to 
the  benefit  or  advantage  of  a  grantor,  (or 
her  successors,)  who  bad  conveyed,  in 
general  terms,  her  entire  interest  in  the 
lands  of  which  Joseph  Hockman  died 
seised.  We  are  of  opinion  that  the  circuit 
court  did  err  in  refusing  to  euinul  tbe  deed 
aforesaid  of  1872,  and  for  that  error  the 
said   decrees   will   be   reversed,  and    the 
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cauMS  remauded  tor  turtber  proeeedlngB 
to  be  bad  therein  In  accordance  with  thlB 
opinion;  bat  we  are  of  opinion  that  there 
is  no  other  error  in  the  said  decrees.  For 
the  above  reasons,  and  to  the  extent  indi- 
cated, the  said  decrees  are  reversed  and 
annulled,  and  the  cases  remanded  to  the 
said  clrcait  conrt  of  Shenandoah  county 
for  farther  proceedings  to  be  had  therein 
in  accordance  with  this  opinion,  in  order 
to  a  final  decree  in  the  causes. 


Habdt  0t  at.  r.  Wilet  et  al. 

(Supreme  Oomt  of  AppeaU  of  Firotrvia.   Kov. 
76,  1890.) 

Rsuaioos  SociKTm— FowsBs  or  Cbvbch  Tatm- 
Tsas. 
Land  was  OMiTeyed  to  certain  persons  in 
tmst,  on  oondltton  that  theyhulld  thereon  a  house 
of  worship  when  they  thonght  fit,  and  permit  cer- 
tain persons  to  {Nreaoh  in  said  churcb,  and  that 
Ute  tmstees  should  pennit  the  building  to  be 
used  "for  such  other  purposes  as  should  be 
deemed  appropriate  and  neoessarr  to  further  the 
canse  of  Christ. "  There  was  nothinf;  in  the  deed 
in  the  nature  of  a  covenant  to  rebuild,  or  words 
indicatlns  a  desire  on  the  part  of  the  grantor 
that  the  land  sboald  revert  upon  a  failure  of  the 
tmstees  to  maintain  the  ohuroh.  MetA,  that  a 
church  having  been  erected  thereon,  and  used  as 
long  as  it  was  fit  for  use,  the  tmstees  might  sell 
the  land,  and  invest  the  proceeds  in  a  parsonage 
for  the  same  congregation  in  connection  with  a 
new  chnrch  on  a  dilierent  lot  Lbwis  and  Fauht- 
LEBOT,  JJ.,  dissenting. 

Appeal  from  drenit  coart,  Henrico  conn- 
ty. 

CouTtntx  A  Puttoraon,  for  appellants. 
W.  W.  Gordon,  tor  appellees. 

HntTON,  J.    By  deed  dated  April  1, 18S6, 
Catherine  Pemberton,  then   Bethel,  con- 
veyed to  John  B.  Morton  and  others,  trus- 
tees named  therein,  and  their  successors  In 
ofBce,  a  lot  or  parcel  of  ground  described 
as  lying  and  b^ng  in  the  town  of  Sydney, 
in  the  county  of  Henrico,  near  the  city  of 
BIchmond,  being  a  part  of  lot  No.  16  in 
the  plan  of  said  town,  fronting  62  feet  on 
the  north  side  of  Elm  wood  street,  and 
running  back  between  parallel  lines SSfeet, 
"  in  consideration  of  the  sum  of  one  dol- 
lar, in   trust  that  they  shall   erwt  and 
bailil.  or  cause  to  be  erected  and  built, 
thereon, at  such  time  as  in  their  Judgment 
It  may  be  judiciously  and  properly  done, 
a  boase  or  place  for  religious  worship  and 
for  Sabbath-School  purposes  for  the  use 
of  tbe  members  of  the  Methodist  Episcopal 
Chorch  South,  according  to  tbe  rules  and 
diacipline  wbicb,  from  Idfme  to  time,  may 
be  agreed  upon  and  adopted  by  the  min- 
Ist^na  and  preachers  of  tbe  said  church  at 
tbeir  general  conference,  .and  in  farther 
trast  and  confidence  that  they  shall,  at 
all   times  forever  hereafter,  permit  such 
ministers  and  preachers,  belonging  to  the 
said  cbnrcb,  as  shall  from  time  to  time  be 
daly  aotboriced  by  the  general  conference 
of  tbe  iPinisters  and  preachers  of  tbe  said 
Methodist  Episcopal  Church  South,  or  by 
tbe  annaal  conference  authorised  by  the 
j^neral  conference,  to  preach  and  expound 
the   'word  of  Ood  therein,  and  for  such 
other  rdigloas  purposes  as,  in  the  estlma- 
tioD  of  the  said  ministerB  and  preachers, 
and  in  the  estimation  of  tbe  members  of 


tbe  Methodist  Episcopal  Cbareh  Soath> 
worshiping  in  said  house,  shall  deem  nec- 
essary and  appropriate  to  farther  the 
cause  of  Christ  and  the  interests  of  said 
church  In  tbe  community."  Immediately 
after  the  execution  of  this  deed  a  house  of 
worship  was  erected  on  this  property, 
and  the  same  was  used  continuously  as  a 
place  of  worship,  in  accordance  with  the 
provisions  of  the  deed,  for  a  period  of 
nearly  SOyears.  At  tbe  expiration  of  that 
time,  the  church  building  became  unsafe 
and  unfit  for  the  purpose  for  which  It  had 
been  used,  and  the  site  Itself  being  inellgl> 
ble,  in  view  of  the  large  increase  in  the 
membership  of  the  church,  the  trustees  de- 
termined to  sell  the  building,  which  was 
worthless,  except  for  the  old  material  of 
which  it  was  comppsed,  and  to  devote 
the  proceeds  arising  from  tbe  sale  of  It 
qnd  the  lot  to  the  erectlou  of  a  parsonage, 
to  be  used  In  connection  with  a  new  and 
commodious  house  of  worship  which  bad 
been  built  In  tbe  place  of  tbe  old  one,  upon 
more  suitable  grounds.  On  the  22d  of 
March,  1883,  the  same  Catherine  Pember^ 
ton  conveyeid  the  now  vacant  lot  to  James 
C.  Hardy,  as  trustee  for  bis  wife,  Sarah 
P.  Hardy.  Upon  this  state  of  facts. 
Hardy  and  wife  filed  their  bill,  charging 
that  the  trustees  bad  abandoned  what- 
ever rights  accrued  to  them  by  virtue  of 
the  deed  of  April  1, 1^6,  and  praying  that 
the  conrt  would  declare  the  uses  and 
trusts  created  by  said  deed  to  have  failed, 
and  that  the  beneficial  Interest  therein 
had  resulted  to  the  grantor  therein,  and 
passed  by  the  deed  of  March  32, 1888,  to 
James  C.  Hardy,  as  trustee  for  his  wife, 
Sarah  F.  Hardy.  The  declHion  of  the 
chancellor  being  adverse  to  the  plaintiffs, 
the  case  has  been  brought  before  us  by 
an  appeal,  and  It  has  been  argued  for  the 
appellants  on  several  points  with  both 
ability  and  earnestness,  which,  however, 
will  not  be  noticed  as  they  are  not,  in  our 
Judgment,  necessarily  Involved  in  the  de- 
termination of  the  case. 

The  deed  of  April  1, 1856,  was  evidently 
modeled  after  the  deed  In  Brooke  v. Shack- 
lett,  18  Grat.  810,  as  an  examination  of  that 
case  will  show,  and  we  think  upon  the  an- 
tbority  of  several  cases  in  this  court  that 
such  a  deed  must  be  deemed  valid.  Brooke 
V.  Shaeklett,  supra ;  Hnsklnson  v.  Pusey, 
82  Grat.  428;  Boxwell  v.  AfHeck,  79  Va.402. 
The  obvious  purpose  of  the  grantor  in  ex- 
ecuting that  deed  was  the  advancement  of 
the  cause  of  Christianity  by  the  building 
up  a  local  congregation  In  that  vicinity, 
and,  to  aid  in  the  accomplishment  of  this 
object,  she  gave  or  rather  sold,  for  such  is 
the  language  of  tbe  deed,  tbe  lot  in  ques- 
tion for  the  small  amount  of  one  dollar 
upon  two  trusts,  or  rather  conditions, 
namely:  First,  that  the  trustees  should 
build,  or  cause  to  be  built,  thereon,  at  such 
time  as,  in  their  Judgment,  it  might  be 
jadlclousiy  done,  a  house  for  religious 
worship;  and,  seaond,  that  they  should 
permit  certain  persons  to  preach  In  said 
church,  and  that  the  trustees  should  per- 
mit tbe  building  to  be  used  "fur  such  other 
purposes  as  should  be  deemed  appropriate 
and  necessary  to  further  the  cause  of 
Christ. "  There  are  no  words  in  tbe  deed 
that  can  be  properly  construed  into  a  cov- 
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«nant  to  rebnlld,  nor  any  indicating  a  de- 
sire, on  the  part  of  the  grantor,  that  the 
land  should  revert  upon  a  failure  ol  the 
trnstees  to  luaintaln  the  church.  Under 
these  circumstances,  we  think  the  trustees 
have  done  all  that  conld  be  required  of 
them.  They  built  the  church  in  a  reason- 
able time,  and  allowed  it  to  be  used  for  the 
purposes  contemplated  by  the  deed  as 
long  as  it  Was  fit  (or  use.  Neither  do  we 
think  It  would  be  a  diversion  of  the  prop- 
erty to  make  sale  of  it,  and  invest  the  pro- 
ceeds in  a  parsonage  for  the  same  congre- 
gation, although  worshiping  at  a  different 
place;  for  the  object  of  the  grantor  was 
rather  to  "further  the  cause  of  Christ," 
than  to  tie  the  cOngrr^gation  down  to  that 
particular  spot.  The  case  is  not  unlike 
the  case  of  Mead  v.  Ballard,  7  Wall.  290, 
where  it  was  held  that  a  grant  of  land, 
"upon  theexpresB  understanding  and  con- 
dition" that  a  certain  institute  of  learn- 
ing, then  incorporated,  "shall  be  perma- 
nently located  upon  said  land,"  between 
the  date  of  the  deed  and  the  same  day  In 
the  succeeding  year,  was  a  condilinn  sub- 
sequent, l)ut  was  fulfilled  by  the  location 
of  the  institute  at  the  designated  place 
within  the  required  time. 

The  court  is  of  opinion,  however,  that 
the  decree  of  the  chancery  court  is  errone- 
ous In  holding  that  the  trustees  have  the 
right  to  sell  the  property  without  adding 
that  it  must  be  sold  under  the  provisions 
and  in  the  manner  indicated  in  chapter  64 
of  the  Code  of  1887,  (or  the  sale  of  church 
property.  The  decree  will  therefore  be 
amended  in  this  respect,  and  as  amended 
be  affirmed. 

Lewis  and  Fattntlebot,  JJ.,  dissent. 


SDMMBRLIN  ▼.  COWLES. 

(Supreme  Court  cf  North  CaroUna.    Deo.  1, 
1890.) 

Appbai/— AmKDiaNT  ov  OraraoK. 
Where,  on  appeal  from  a  indgment  for  de- 
fendant rum  obttcmte  verdieto,  ue  supreme  oovut 
Intend  simply  to  reverse  the  ]nd{i:ment,  but,  by  In- 
advertence, the  words  "and  a  new  trial  must  be 
had  In  the  court  below,  and  we  so  adjudge"  are 
added  to  the  opinion  after  the  words  "the  judg- 
ment is  reversed, "  the  court  mayi  on  discovering 
the  error,  and  without  notioe  to  the  parties,  strike 
oat  the  former  words,  and  the  trial  court  there- 
after properly  renders  judgment  on  the  verdict 
for  plainufl  without  a  new  trial. 

Appeal  from  superior  court,  Wilkes 
county;  J.  H.  Mekrimon,  Judge. 

R.  B.  Oleaa,  for  appellant.  D,  M,  Fur- 
ebea,  for  appellee. 

Merrimon,  C.  J.  This  case  came  before 
this  court  by  a  former  appeal  at  the  Sep- 
tember term,  1888,  and  was  then  decided 
adversely  to  the  defendant.  101  N.C.478,  7 
8.  E.  Kep.  881.  It  appeared  from  the  rec- 
ord in  that  appeal  that  "the  Jury  found 
the  issne  in  favor  of  the  plaintiff,  but  the 
court,  being  of  opinion  that  upon  the 
tacts  proved  the  plaintiff  was  not  entitled 
to  recover,  rendered  ]ndgment  for  defend- 
ant, and  the  plaintiff  appealed. "  The  de- 
cision of  this  court  was  to  the  effect  that 
the  court  below  erred  in  that  it  gave  Judg- 
ment for  the  defendant,  and  it  simply  re- 


versed the  Judgment  of  the  latter  court. 
It  was,  however,  added  by  mere  inadvert- 
ence, at  the  end  of  the  opinion  of  thia 
court,  after  the  words  "the  judgment  Is  re- 
versed, "  the  other  words  "  and  a  new  trial 
must  be  had  in  theconrt  below,  and  we  so 
adjudge."  At  the  next  snceedlng  termor 
this  court,  the  counsel  for  the  appellant  Id 
that  appeal  itailed  the  part  of  the  order 
above  mentioned  (added  by  inadvertence) 
to  the  attention  of  the  court,  and  it  at 
once  corrected  the  mistake  by  striking 
out  the  words  "and  a  new  trial  must  be 
had. "  No  special  notice  of  this  correction 
was  given  to  the  appellee  (the  present  ap- 
pellant) before  the  same  was  made,  but 
his  counsel  of  record,  who  had  argued  the- 
case  for  him,  had  informal  notice  that  the 
plaintiO's  connsd  would  bring  the  mat- 
ter to  tbo  attention  of  this  court.  The 
judgment  of  this  court,  as  so  corrected,, 
was  duly  certified  to  the  superior  court. 
It  appears,  among  other  things  stated  in 
the  case  settled  on  appeal,  "that,  at  fall 
term,  1889,  of  the  superior  court,  the  plain- 
tiff moved  for  judgment  upon  the  certifi- 
cate of  the  supreme  court,  as  thus  amend- 
ed, which  was  refused  by  the  court,  the  de- 
fendant's counsel  stating  that  a  petltluik 
was  on  file  lor  a  rehearing  in  the  supreme 
court,  which  petition  was  afterwards  re- 
fused. At  March  term,  1890,  the  plaintitT 
again  moved  the  court  for  judgment,  which 
motion  is  opposed  by  thedefendant'sconn- 
ael  on  the  ground  thata new  trial  htid  been 
awarded  by  the  supreme  court  at  Sep- 
tember term,  1889,  and  that  the  subsequent 
proceedings  in  the  supreme  court  were- 
without  notice  to  the  defendant. "  Upon 
the  verdict  mentioned  above,  in  favor  of 
the  plaintiff,  the  court  gave  judgment  in 
her  favor,  and  the  defendant  appealed  tt> 
this  court.  The  appellant's  exception 
seems  to  rest  upon  the  unfounded  snpposi- 
tion  that  this  court  had  no  authority,. 
without  special  notice  to  him,tOBtrlkeoat 
of  its  order  mentioned  so  much  thereof  a» 
it  did  not  Intend  to  make  or  enter,  and 
which  was  improi>erly  entered  by  mere  in- 
advertence. It  certainly  had  such  aatbor- 
ity,  and  it  was  its  duty  to  correct  its  rec- 
ords, and  make  them  speak  the  tmtb  by 
Inserting  what  did  not  appear  or  striking 
out  what  improperly  appeared.  It  might 
do  BO  ex  mero  motu,  or  when  the  incor- 
rect entry  should  be  brought  to  its  atten- 
tion by  the  parties  Interested,  or  either  of 
them,  or  by  any  other  person.  The  pow- 
er of  thecourt  tor  such  purpose  is  inherent, 
and  essential.  (k>ok  v.  Moore,  100  N.  C. 
894,  6  S.  £.  Rep.  795,  and  the  cases  tbere- 
clted.  When  snch  mistake,  by  inadvert- 
ence,  is  that  of  the  court  as  to  its  orders 
and  Judgments  as  determined  upon,  and 
which  It  intended  to  enter,  but  failed  to 
enter  according  to  its  resolution  and  par 
pose,  or  entered  improperly,  and  it  had 
knowledge  of  the  facts,  or  the  mistake  ap- 
peared by  the  record  itself,  notice  to  tbe 
parties  to  the  action  of  the  purpose  of 
the  court  to  make  the  correction  is  not  ee- 
senttal,  because  the.  court,  having  beard 
the  parties  In  the  course  of  the  action  up- 
on the  merits,  concerns  itself  itself  toknovr 
wbat  orders  and  jndginents  it  will  render, 
and  to  see  that  it  enters  the  same  truly 
according  to  its  resolution  and  purpose. 
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The  court  ahoalfl.  however,  in  such  case, 
direct  ItB  proper  officer  to  Kiv«  the  parties 
notice  of  such  correction,  if  they  were  not 
Btlll  In  court.  It  would  be  better  and 
safer,  nevertbeleea,  to  ulve  notice  to  the 
parties  before  any  such  correction  la 
made,  partlcalarly  it  it  be  at  all  impor- 
tant. The  correction  made  by  tbiH  court 
complained  of  was  properly  made.  It  la 
mauUetit  from  the  statement  of  tbe  case, 
and  tbe  opinion  of  tbe  court,  in  the  former 
api)eal,  that  it  did  not  intend  to  direct 
that  a  new  trial  be  had.  The  verdict  of 
tbe  jury  In  favor  of  the  plalntlB  remained 
upon  tbe  record  undisturbed.  Mo  ques- 
tion as  to  It  was  raised  by  the  exceptions. 
Tbe  court  below  Rave  Judement  for  the 
defendant,  notwithstanding  the  verdict. 
In  that,  this  court  held  there  was  error. 
The  opinion  shows  that  the  purpose  of 
this  court  was  simply  to  reverse  the  judg- 
ment, and  let  the  court  below  proceed  to 
give  a  proper  Judgment  in  favor  of  the 

Saintlfl  upon  tbe  verdict.  Besides,  the 
dges  of  this  conrt  had  knowledge  of  the 
fact  that  tbe  porpose  of  the  court  was 
simply  to  nverse  tbe  Judgment  of  tbe 
court  below.  It  was  hence  its  duty  to 
itself,  and  to  Justice,  without  reference  to 
the  parties,  to  enter  its  Judgment  truly, 
and  when  it  saw  that  by  mere  inadvert- 
ence an  improper  order,  and  one  not  In- 
tended, bad  been  entered,  to  strllce  tbe  im- 
proper part  thereof  from  tbe  record. 
Wherefore  should  the  parties  have  been 
present  to  insist  upon  or  oppose  the  cor- 
rection ?  What  could  they  have  done  to 
prevent  the  correction  being  made?  What 
could  the  appellant  have  done  to  prevent 
the  tme  entry?  Nothing  whatever.  The 
case  bad  been  argued,  and  the  court  sim- 
ply proceeded  to  enter  Its  judgment  truly, 
as  It  had  resolved  to  do.  The  appellant 
cannot  Jnstly  complain  that  he  did  not 
have  notice  of  the  correction,  as  mads,  so 
that  be  might  have  taken  such  steps  after 
the  judgment  as  be  might  do.  He  had 
notice.  It  apiiears  that  he  applied  to  re- 
hear tbe  case,  and  his  application  was  de- 
nied. He  snitered  no  prejudice.  The  ap- 
pellant's exception  Is  to  the  Judgment,  and 
very  general.  80  far  as  we  can  see,  it  was 
fnnnded  onlynpon  tbe  ground  of  objection 
already  adverted  to.  As  we  have  seen, 
this  conrt  bad  decided  tbe  case  adversely 
to  him,  and  reversed  the  Judgment  In  his 
favor.  The  verdict  of  the  Jury  was  in 
favor  of  the  plaintiff,  and  the  conrt  gave 
Judgment  (a  proper  one)  in  her  favor. 
Tbe  appellant  could  not  raise  a  second 
time  tbe  questions  decided  by  this  court 
advetsdy  to  him.  There  was  no  occasion 
fur  a  new  trial  of  the  issues  of  fact,  nor 
bad.tblseonrt  granted  such  trial.  It  sim- 
ply reversed  tbe  Judgment  given  by  the 
court  below,  and  it  follows,  as  a  conse- 
qoence,  that  thateonrtsbouldglveaprop- 
erjudgmeat  in  favor  of  the  plalntifl,  as  It 
did  do.    Jndgment  affirmed. 

SlAPHia  V.  Peobam. 

iSuprmne  Court  ef  Iforth  OoroUno.   Deo.  1, 
1880.) 


Under  Code  N.  C.  1 0B2,  glvlnf  to  aoknowl- 
before  OMnmiasloners  of  sffl- 


dsTits  reeldeat  in  other  states  "the  some  foroe 
aad  effect  *  *  *  as  If  the  same  had  been  made 
or  taken  before  any  oompetent  authority  in  thi» 
state, "  It  is  Immaterial,  as  affecting  the  valid- 
ity of  a  deed,  whether  the  persons  whose  ao- 
knowledgments  thereto  are  taken  before  a  oom- 
misaioner  of  affldavits  in  another  state  are  tbei> 
domioUed  In  that  state  or  in  this. 

Appeal  from  superior  conrt,  Forsytb 
county;  McCo re le.  Judge. 

C.  M.  Busbee  and  J.  L.  Patterson,  for 
appellant. 

Mbrrimon,  C.  J.  This  ease  brings  ia 
question  a  second  time  the  validity  of  the 
probate  of  the  deed  held  to  be  snfficient  in 
Buggy  Co.  V.  Pegram,  102  N.  C.  640,  9  S.  E. 
Rep. 412.  That  case  Is  an  authority  direct- 
ly in  point,  and  must  govern  the  present 
one.  Notwithstanding  the  earnest  and 
elaborate  argument  of  the  appellant'a 
counsel,  we  approve  it  as  correctly  de- 
cided, and  do  not  feel  called  upon  to  add 
a  word  to  what  Is  there  said.  Judgment 
affirmed. 

HiKTON  et  &I,  V.  Fkrbbbkb  9t  a/. 

(Supreme  Court  cf  North,  CamMna.    Oct.  18- 
1880.) 

MjlBkibd  WoMAir— IUlbass  as  Bubstt— iy>itB- 

CLOSUBB  or  UOBTfkLOX. 

A  mortgage  on  separate  propertv  of  a  mar^ 
ried  woman  to  secure  a  debt  of  ner  husband  i» 
not  discharged  by  tiie  holder  receiving,  In  satis- 
faction of  the  debt,  a  new  note,  compounding  the 
interest  accrued,  and  extendinig  the  Ume,  and  a 
suoond  mortgage  by  the  wife  on  the  property, 
which  is  void  because  she  was  not  privily  exam- 
ined as  to  its  execution. 

Appeal  from  superior  court,  Camden 
county;  Connor,  Judge. 

In  1875,  W.  B.  Ferrebee  and  Sarah  M.  Fer- 
rebee,  his  wife, executed  a  promissory  note, 
secured  by  mortgage  on  the  separate 
property  of  the  wife.  In  1886,  the  not& 
was  delivered  to  the  makers,  and  a  new 
one  given  by  them  for  tbe  principal  and 
accrued  interest.  This  note  was  secured 
by  a  mortgage  on  the  property,  given  at 
the  same  time,  but  the  wile  was  not  priv- 
ily examined  as  to  its  execution.  Thia 
suit  was  brought  to  foreclose  the  mort- 
gage given  in  1875.  There  was  a  jndgment 
for  tbe  defendants,  and  tbe  plaintiffs  ap- 
pealed. 

Oruadx  tfi  Aydlett,  for  plaintiffs.  Fuller 
&  Snow,  for  defendants. 

Shbpbebd,J.  Under  the  direction  of  tbe 
court,  tbe  Jury  found  that  tbe  indebted- 
ness secured  by  the  mortgage  of  1875  had 
not  been  paid ;  that  it  was  not  barred  by 
the  statute  of  Umitatlona;  that  tbe  mat- 
ters in  controversy  bad  not  been  previous- 
ly adjudicated.  His  honor,  however,  was 
of  opinion  that  taking  all  of  the  plaintiffs' 
testimony  to  be  true,  the  mortgage  was 
discharged.  The  ruling  is  based  upon  the 
IHinclple  that  if  "the  creditor  enters  into 
a  binding  contract  to  give  time  for  pay- 
ment to  the  principal, "  and  this  is  done 
without  the  consent  of  tbe  surety,  the  lat- 
ter is  discharged.  Adams,  Kg.  107.  This 
is. undoubtedly  tme  as  a  general  legal 
proposition,  but  we  think  that  it  is  Inap- 
plicable to  the  facts  <if  this  case.  Ktand- 
ing  alone,  the  acceptance  of  the  debt  ot 
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1885  from  tbe  hnsband  for  the  original  in- 
debtedneBB,  "compounding  tbe  Interest  ac- 
crued," and  extending  the  time,  would 
have  unqaestionably  discharged  the  surety 
wife.  But  the  testimony,  which  we  must 
accept  as  true,  discloses  quite  a  different 
state  of  circumstances.  It  plainly  appears 
that  tbe  bond  and  mortgage  of  1885  were 
given  in  renewal  of  those  of  1875,  in  pur- 
suance of  an  entire  agreement;  that  is  to 
say,  that  not  only  a  new  bond  was  to  be 
given,  but  also  a  new  and  valid  mortgage. 
The  bond  was  accordiuglyexecnted  by  the 
husband  and  wife,  but  she  was  never  le- 
gally privily  examined  as  to  the  execution 
of  the  mortgage,  and  the  latterls  theretore 
of  no  effect.  Tbe  defendants,  the  devisees 
of  Mrs.  Ferrebee,  now  repudiate  the  en- 
tire transaction  on  the  ground  of  covert- 
ure, and  at  the  same  time  endeavor  to 
assert  a  technical  discharge  growing  en- 
tirely out  of  the  same.  The  discharge  of 
bonds  under  the  principle  invoiced  was 
originally  administered  in  equity  alone, 
and  surely  no  court  of  equity  would,  un- 
der the  circumstances  of  this  case,  decree  a 
release  of  the  surety.  It  la  true  that  the 
bond,  especially  by  the  husband  and  wife, 
being  a  more  executory  contract,  could  be 
avoided  by  tbe  wife  upon  the  plea  of  cov- 
erture, and  would  be  of  no  eBect  as  to  her 
as  a  legal  obligation,  (Farthing  v.  Shields, 
106N.  C.  289,  lU  S.  E.  Rep.  908;)  but  we 
cannot  bold  that  its  acceptance  by  the 
plaintiff,  upon  the  very  material  induce- 
ment that  she  was  to  concurrently  eixe- 
cute  a  valid  mortgage  to  secure  it,  (which, 
as  we  have  seen,  was  never  done.)  was 
such  an  alteration  of  the  original  con- 
tract, "  without  her  consent, "as  to  dis- 
charge her  from  the  obligation.  We  place 
our  declnton,  not  upon  the  ground  of  any 
legal  efficacy  to  be  attached  to  the  acts  of 
the  wife,  but  upon  the  princlpledeclared  in 
Bums  V.  McGregor,  90  N.  C.  222*,  Walker 
V.  Brooks,  99  N.  C.  207,  6  S.E.Bep.  48;  and 
Hodge  V.  Powell,  96  N.  C.  64,  2  S.  E.  Bep. 
182.  If,  as  held  in  these  cases,  a  married 
woman  cannot  retain  the  fruits  of  a  con- 
tract which  she  repudiates  on  the  ground 
of  coverture,  it  must  follow  that  she  can- 
not, under  such  circumstances,  assert  a 
tecbical  right  to  the  discharge  of  an  an- 
tecedent obligation.  We  are  of  the  opin- 
ion that  the  mortgage  of  1876  has  not  been 
discharged,  and  that  the  plaintiff  is  enti- 
tled to  a  decree  of  foreclosure.  The  indebt- 
edness is  to  be  computed  according  to  the 
terms  of  the  original  mortgage.  Re- 
versed. 


SXTQO  V.  FARHA.B  et  kL 

{.Swpreme  Court  of  North  CaroUna.    Oct  90; 
1890.) 

Lm>L0BS>8  Lmr  on  Cbofs— W^rrxB— Rbvooa- 

TIOS. 

Thongh  a  landord  has  consented  that  one 
who  has  boagfat  cotton,  on  which  he  has  a  land- 
lord's lien,  may  pay  the  vrioe  to  his  tenants,  his 
oonaent  is  without  consideration,  and  may  be  re- 
voked at  aav  time  before  it  has  been  acted  on, 
and  the  landlord  can  recover  the  amount  of  his 
lien  from  the  purchaser,  who,  with  knowledge 
of  the  revocation,  pays  the  tenant  for  the  cotton. 

This  was  a  civil  action  tried  at  spring 
term,  1890,  of  Edgecombe,  on  appeal  from 


a  Justice's  court,  before  WoMACK,  J.  Tbere 
was  evidence  tending  to  show  that  tbe 
plaintiff  leased  certain  lands  for  tbe  year 
1888  to  Keel  &  Bro.,  at  the  stipulated  rent 
of  4,800  pounds  of  lint  cotton,  and  tbat 
during  said  year  he  advanced  to  them,  to 
be  used  in  the  cultivation  of  the  crops 
grown  on  said  land,  guano  of  tbe  value  of 
1,605  pounds  of  lint  cotton;  that  Keel  & 
Bro.  paid  plaintiff  5,886  pounds  of  cotton, 
leaving  still  due  on  said  advance  589 
pounds  of  cotton ;  tbat  on  the  19th  day 
of  October,  1888,  Peyton  Keel,  of  Keel  & 
Bro., delivered  to  the  defendants  five  bales 
of  cotton  of  the  crop  grown  on  said  land 
during  that  year,  and  tbe  20th  of  October, 
1888,  one  bale  more  of  said  cotton ;  that, 
on  the  22d  of  October,  1888,  O.  C.  Farrar, 
of  the  defendant  firm,  applied  to  the  plain- 
tiff to  know  if  the  said  firm  couid  not  pay 
the  price  of  said  cotton  to  the  said  Keel  ft 
Bro.,  when  plaintiff  consented  that  they 
might  do  so;  tbat  upon  reflection  the 
plaintiff  addressed  a  letter  to  O.  O.  Farrar 
the  following  morning,  notifying  him  that 
he  would  not  waive  his  lien  as  landlord 
until  the  balance  due  him  (589  pounds  lint 
cotton)  was  paid,  and  recalling  the  per- 
mission given  the  day  before  that  tbe  mon- 
ey might  be  paid  to  Keel  A  Bro.,  wbich 
letter  was  delivered  to  the  said  Farrar  on 
the  same  day  it  was  written ;  that  there- 
after, on  the  25th  of  October,  1888,  with- 
out having  before  seen  either  of  the  firm 
of  Keel  &  Bro.,  or  had  any  communication 
with  them  after  the  time  the  cotton  was 
delivered  by  them  to  these  defendants, 
these  defendants  paid  to  the  said  firm  of 
Keel  &  Bro.  the  price  of  the  six  bales  of  cot- 
ton. There  was  evidence  on  the  part  of  tbe 
defendants  tending  to  show  that  the  piice 
of  the  said  cotton  was  paid  by  tbe  d^end- 
ants  before  the  said  letter  was  received. 
It  was  farther  contended  on  the  part  of 
the  defendants  that  the  plaintiff  bad  no 
power  to  recall  or  revoke  the  permission 
given  the  defendants  to  pay  the  money  to 
Keel  &  Bro.  By  consent  of  partl«s.  his 
honor  reserved  this  question  until  after 
verdict,  and  submitted  this  issue  to  tbe 
]nry:  "In  what  sura  are  the  defendants 
Indebted  to  the  plaintiff?"  The  Jury  an- 
swered for  their  verdict,  "Fifty-one  dollars 
and  twenty -one  cents. "  His  honor,  being 
of  opinion  with  tlie  defendants  upon  the 
question  reserved,  rendered  judgment  for 
the  defendants.    Plaintiff  appeals. 

Qtllian  A  Sod,  for  appellant  H.  L.  St*- 
ton,  for  appellees. 

Davis,  J.,  (after  stating  the  ibcte  us 
above.)  The  facts  of  this  case  are  not  as 
fully  and  clearly  stated  as  they  might 
have  been,  but  it  Is  plainly  to  l>e  inferred 
from  the  record  that  tbe  defendants  pur- 
chased the  cotton  of  Keel  ft  Bro.  (tbe  ten- 
ants of  the  plaiutiff)  before  bis  lien  as 
landlord  bad  been  fully  satisfied.  The 
plaintiff  had  one  of  three  remedies.  He 
could  have  sued  for  the  specific  property, 
or  in  tort  lor  Its  conversion,  II  its  delivery 
was  refused,  (Belcher  v.  Grlmsley,  88  N.  C. 
88,)  or  he  might  have  waived  the  tort  by 
ratifying  the  sale,  and  have  brought  his 
action  In  the  nature  of  asaampaittor  mon- 
ey had  and  received.  Ho  has  elected  to 
pursue  the  last-named  remedy,  and  he  is 


Digitized  by  VjOOQIC 


w.a) 


SOUTHEBLAND  «.  PBEMONT. 


837 


entitled  toreeoTer.ankss  tbe  defense  relied 
upon  to  valid.    The  "price"  of  the  cotton 
'waa  in  the  bands  of  the  defendants  sub- 
ject to  the  lira  and  for  the  use  of  the  plaln- 
tllf.  and  hia  right  to  it  was  distinctly  rec- 
ognised.   Now,  in  this  state  of  the  case, 
the  plalBtttf,  upon  theappUcation  of  one  of 
the  defendants,  and   without  any  consid- 
eration tliertfor,  consented  that  the  de- 
tendanta  might  pay  the  price  to  Keel  & 
Bro.    So  far  as  appears,  the  latter  had  no 
knowledge  of  this  transaction,  nor  does 
there  appear  to  have  existed  any  privity 
between  them  and  the  defendants.    Before 
the  defendants  had  paid  the  money  to  Keel 
k  Bro.,  who  appeared  to  have  been  tlie 
only  parties  interested  in  the  matter,  and 
before,  ao  far  as  the  case  discloses,  they 
even  bad  knowledge^of  the  plaintiff's  con* 
sent  that  the  defendants  might  pay  the 
money  to  them,  and  before  thwe  was  any 
alteration  or  change  in  the  condition  ur 
relation  of  the  parties,  the  plalntJB  re- 
voked the  permission  given  to  the  defend- 
ants, and  required  them  to  pay  the  money 
to  him  according  to  the  orifl^al  obliga- 
tion.   It  is  contended  tor  the  defendants 
that,   when  the  plaintiff  consented  that 
they  might  pay  the  price  of  the  cotton  to 
Keel  &  Bro..  "it  was  a  complete  waiver 
and  cancellation  of    plaintiff's  lien,  and 
that  very  instant  the  ownership  of  the 
price  of  said  cotton  became  a  vested  right 
in    Keel  A  Bro.,  and  they  could    have 
socceaafnily     maintained      their     action 
against  the  defendants  for  the  recovei7 
thereof,  had  thc^y  declined  to  pay  it  to 
them,"  and  that  the  plaintiff  had  no  pow- 
er to  recall  or  revoke  the  permission  given 
the  defendants  to  pay  the  money  to  Keel 
ft    Bro.    Undoabtedly,  if  the  defendants 
had  paid  the  money  to  Keel  A  Bro.  before 
the    revocation  of    the  permission,  they 
woold  not  be  liable,  for  they  would  have 
been  paying  ont  the  plaintiff's  money  in 
accoraance  with   bis  express    authority 
and  permission ;  bnt  we  are  unabln  to  see, 
if  piatntilf'B    permission  was    necessary, 
why  be  conid  not  revoke  it  at  any  time 
before  it  was  acted  upon,  or  bow  he  lost 
hto  lien  by  what  occurred  between  him 
and  tbe  defendants.    The  agreement  was 
an  executory  one,  and  without  considera- 
tion, and,  ev«i  if  it  appeare<i  that  the  de- 
fendants were  acting  as  tbe  agents  of  Keel 
&  Bro..  (and  no  agency  appears.)  it  would 
not  have  worked  a  discharge  of  the  lien. 
Keel   *  Bro.   could  not   have  compelled 
either  the  plaintiff  or  defendants  to  have 
executed  the  agreement  against  the  plain- 
tiff'a  consent  tor  tbe  plain  reason  that  there 
was  an  entire  absence  of  any  considera- 
tion.   "A  lien  must  be  regarded  as  some. 
tbioK  of  value,    it  may  be  given  up  with- 
oat   any  valuable  consideration ;  but  an 
agreement  to  give  it  up.  In  order  to  be 
obliKatory,  mast  be  based  upon  a  legal 
ronaideration. "    Dantorth  v.  Pratt,  42  Me. 
60.     The  plalntifl  simply,  and  without  any 
consideration,  gave  his  consent  to  tbe  de- 
fendants to  pay  the  price  of  tbe  cotton  to 
Keel   A  Bru.    Before  the  defendants  had 
acted  topon  the  consent  thus  given,  and  be- 
fore any  rights  had  accrued  to  anybody 
by    reason  of  the  consent,  it  was  with- 
drawn, and,  when  paid.  It  was  against 
tlie    ccmseat    of    the    plaintiff,    without 


any  authority,  and  made  the  defend- 
ants liable.  The  fact  that  tbe  defend- 
ants paid  the  money  to  Keel  &  Bra.,  after 
the  revocation  of  authority  to  do  so, 
cannot  protect  them.  The  cases  cited  by 
counsel  for  the  defendant  tiave  no  appiica* 
Uon  to  this  case.  The  case  of  McDougall 
V.  Crapon,  K  N.  C.  292,  relates  to  a  com- 
mon-law lien  where  the  surrender  of  the 
possession  Is  a  discharge  of  tbe  lien,  where- 
as the  lien  here  is  conferred  by  statute, 
and  is  not  lost  by  tbe  wrongful  act  of  tbe 
tenant,  who  cannot  transfer  the  posses- 
sion to  any  one  to  the  preindiee  of  the 
landlord.  In  the  other  case,  (Brem  v.  Cov- 
ington, 104  N.  C.  R»l,  10  8.  £.  Rep.  708,) 
there  was  a  consideration,  and  tbe  order 
was  held  to  be  Irrevocable.  Here,  there 
was  no  consideration,  and  the  revocation 
was  t>efore  any  rights  had  accrued  to  l>e 
prejudiced.  The  plaintift  was  entitled  to 
recover,  and  there  is  error. 


SOtTTHERLAND  V.  FBBMONT  »t  OX. 

(Supreme  Court  of  North  Carolina.   Oct.  30, 
1890.) 

BUBITIU — FOBXCLOSURB  OV  HOBTGAeH — PLBADIX0 

—Limitations— BosA  Pins  Pcxchaser. 

1.  A  corporation  borrowed  money  and  eze. 
cnted  to  the  lenders  notes  Indorsed  in  blank  be- 
foire  delivery  by  three  persons,  who  were  the  sole 
stodcholders.  Afterwards,  one  of  them  vare  a 
mortgage  to  indemnify  the  otliera  against  foss  by 
reason  of  liis  failure  to  pay  tbe  uroportion  of  tii» 
del>t  for  which  be  should  be  bable  with  them 
"as  co-sureties. "  SeH,  that  they  were  co-sure- 
ties, and  not  guarantors. 

3.  A  mortgage  having  been  improperly  le- 
leased  of  record  by  the  mortgagee,  without  con- 
sent of  another  for  whose  secun^  it  was  also 
gIVMi,  the  release  may  be  avoided  in  a  suit  by 
the  latter  to  foreoloae  either  by  replication  or  oj 
amendment  of  tbe  oomplaint,  and  in  either  toem 
the  pleading  relates  to  the  commencement  of  the 
action,  tbe  Impeachment  of  the  release  being 
merely  an  incident  of  the  salt  to  foreclose,  ana 
not  an  Independent  cause  of  action  against  which 
the  statute  of  limitations  would  run  as  against  a 
cause  of  aoUon  tor  relief  on  aoooont  of  fraud. 

8.  A  tmst-deed  intended  to  operate  as  a 
mortmge  Itaving  been  improperly  released  of 
record  by  the  trustee,  one  la  not  a  purchaser  for 
value,  but  takes  subject  to  the  trust-deed,  who 
receives  a  mortgage  purporting  to  secure  pay- 
ment of  a  sum  certain  at  a  fatnre  time,  but  In 
fact  given  to  indemnify  the  mortgagee  from  lose 
under  »  liability  already  incatred  by  liim  as 
surety  for  the  mortgagor. 

Appeal  from  superior  court,  Biehmond 
county:  Byndh, Judge. 

On  August  S,  1876,  the  Wilmington  A 
Seaboard  Railway  Company  made  its 
two  several  promissory  notes,  payable 
12  months  after  date,  with  8  per  cent,  in- 
terest per  annum,  payable  quarterly,  one 
to  J.  w.  Leak,  for  f6.750,  and  tbe  other  to 
R.  S.  Ledbetter,  for  f 2.875.  Each  of  said 
notes  was  indorsed  in  blank  in  tbe  order 
named,  by  F.  M.  Wooten,  T.  J.  Souther^ 
land,  and  S.  L>.  Fremont,  who  were  tbe 
sole  stockholdeiB  in  the  railway  company. 
Afterwards,  on  tbe  Slst  day  of  May,  1888, 
S.  L.  Fremont  executed  a  deed  to  F.  M. 
Wooten  for  the  lands  described  therein  in 
trust  to  indemnify  Wooteii  and  Souther- 
land,  for  "any  loss  or  damage  tfaey,  or 
either  of  them,  may  sustain  by  reason  of 
any  failure  on  the  part  of  said  Fremont 
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to  pay  tbe  proportion  of  fiald  debt  of  tbe 
«aid  railway  company,  for  which  said 
Fremont  woald  b^  liable  as  between  him 
«nd  the  Bald  Wooten  and  tbe  said  South- 
«rland, "  if  the  railway  company  ehonld 
fall  to  pay  tbe  debt  or  any  part  of  it. 
Mra.  Fremont  did  not  ]o1n  in  the  execu- 
tion of  this  deed.  At  different  times  be- 
tween April  10,  1879,  and  December  17, 
1880,  tbe  company  made  payments  on  said 
debts  amounting  to  f  S,08S.42,  and  at  dif- 
ferent times  between  November  8,  1875, 
and  April  16, 1879.  tbe  plaintiff  Soatber- 
land  made  payment  amountini;  to  ^.888.- 
S5.  The  balance  was  paid  by  blm  in  1881, 
amounting  to  12,782.87.  Ha  brooght  this 
action  to  recover  of  the  defendant  8.  L. 
Fremont,  by  way  of  contribution,  one- 
half  of  the  full  amount  so  paid  by  him,  and 
seeks  to  foreclose  the  mortgage  or  deed  of 
trust  for  that  purpose.  Mrs.  Fremont 
was  made  a  party  to  tbe  action.  A  sum- 
mons was  issued  in  the  name  of  Wooten 
and  Sontherland  vs.  S.  L.  Fremont  and 
Mrs.  Mary  B.  Fremont,  on  the  22d  day  of 
October,  1884,  and  was  executed  aa  to 
Mary  E.  Fremont,  tbe  wife,  on  the  27th 
day  of  October,  1884.  Afterwards,  on  tbe 
fith  day  of  March,  1886,  another  summons, 
with  like  title,  was  issued,  and  on  the 
12thdayofMarcb,1886,  was  executed  as  to 
S.  L.  Fremont,  Sr.,  and  on  the  28th  day  of 
March,  188f>,  a  like  summons  was  issued, 
and  on  tbe  6th  day  of  April,  18H6,  was  exe- 
cuted as  to  Mrs.  Fremont.  The  complaint 
was  not  filed  until  the  9th  day  of  June, 
18S7.  8.  Li.  Fremont  died  during  the  penden- 
cy of  this  action,  and  his  adminlBtrator 
and  heirs  have  been  made  parties.  After- 
■wards,  bis  wife,  Mary  E.  Fremont,  died, 
and  her  heirs  (children  of  8.  L.  and  Mary 
£.  Fremont)  are  dnfendants.  On  80th  Sep- 
tember, 1882.  F.  W.  Wooten,  wltboat  the 
knowledgeor  consent  of  Southerland,  exe- 
cuted to  8.  L.  Fremont  a  release  of  "all 
his  right,  title,  Interest,  claim,  and  de- 
mand, either  at  law  or  in  equity,"  In  the 
lands  described  in  tbe  deed  in  trust.  This 
release  was  registered  June  5.  188t. 
Sontherland  knew  nothing  of  this  release 
antil  the  September  term,  1889.  When  It 
was  exhibited  by  the  defendants,  plaintiff 
filed  an  amendment  to  bis  complaint  al- 
leging that  the  release  bad  been  executed 
vritboot  bis  knowledge  or  consent,  and 
that  8.  L.  Fremont  took  it  with  full 
knowledge  of  his  rights  and  equities. 
After  Mrs.  Fremont  was  served  with 
summons  in  this  case,  she  took  from  her 
husband,  8.  L.  Fremont,  a  mortgage, dat- 
ed 3d  .luly,  1885.  which  was  registered  in 
Richmond  coanty.  The  consideration  for 
this  mortgage  from  Fremont  was  shown 
by  parol  evidence  to  have  been  as  follows: 
On  3d  January,  1882,  8.  L.  Fremont  bor- 
rowed f4,000  from  Rev.  Mr.  Buell,  of  Ashe- 
▼ille,  and  gave  his  note  with  his  wife  as  se- 
curity, and  she  with  him  executed  a  mort* 
gage  on  her  property  in  Wilmington  to 
seenre  this  note  to  Mr.  Buell.  In  order 
to  Indemnify  his  wife  from  her  contlngrent 
llabllty  as  his  surety  on  the  Buell  note, 
which  was  then  unpaid,  8.  L.  Fremont 
gave  bis  wife  a  note  for  f4,000,  and  tbe 
mortgags  on  the  lands  in  controversy. 
There  was  a  Judgment  for  the  defendants, 
and  the  plaintiff  appealed. 


Jones  A  IWett,  for  appellant.  Barwell 
(ft  fFa/irer  and  J.  D.  Sbttw,  for  appellees. 

Shkprkrd,  J.,  {after stating  the  facts  aa 
above.)  His  honorcbarged  tbe  Jnry  that, 
if  they  believed  the  tesnmony,  S.  L.  Fre- 
mont was  not  liable  to  the  plaintiff  by 
'reason  of  the  contract  of  indemnity" 
which  is  the  subject  of  this  action.  Pat- 
ting aside  for  tbe  present  tbe  defenses  of 
the  statute  of  limitations,  and  that  Mrs. 
Fremont  was  a  bona  Me  purchaser  for 
value,  we  will  first  examine  into  the  cor- 
rectness of  this  instruction  with  reference 
to  tbe  contention  of  the  defendants  that 
the  obligation  of  8.  L,.  Fremont  was  tbat 
of  a  guarantor,  and  that  be  was  dis- 
charged from  any  liability  thereon  becaase 
of  the  laches  of  tbe  plaintiff,  and  other  de- 
fenses pecnliar  to  tbat  species  of  contract. 

1.  The  bonds  executed  by  the  railroad 
company  respeetively  to  LedtMtter  and 
Leak  on  the  8d  of  August,  1875,  were  nego- 
tiable Instruments,  and  were  Indorsed  in 
blank  by  the  plaintiff  (F.  M.  Wooten)  and 
8.  L.  Framont.  It  is  presumed  tbat  tbe 
indorsements  were  contemporaneous  with 
tbe  execution  of  the  bonds.  Tredwell  ▼. 
Blonnt,  86  N.  C.  88;  Carroll  v.  Weld,  13  III. 
682;  2  Daniel,  Neg.  Inst.  S  1757;  Cook  ▼. 
Sonthwick,  9  Tex.  615.  Th<ire  is  mnch  di- 
versity of  opinion  as  to  whether  such  In- 
dorsees are  liable  as  guarantors  only. 
Brandt,  in  his  work  on  Suretyship  ft  Guar- 
anty, §  147,  maintains  tbe  afBnnatlTe''in 
tbe  absence  of  evidence  as  to  the  Hability 
intended;"  while, on  the  other  hand,  Dan- 
iel, in  bis  Negotiable  Instruments,  supra, 
says  that  "the  very  opposite  presumption 
arises."  See,  also,  1  Pars.  Cont.  206,  cited 
with  approval  in  Baker  v.  Robinson,  68 
N.  C.  191.  The  latter  view  is  further  sus- 
tained In  Daniel  V.  McBae,  2  Hawks,  600; 
Dawson  v.  Pettway,  4  Dev.  &  B.  896,  and 
other  cases  in  our  Reports.  We  do  not  see 
how  Crawford  v.  Lytle,  7*  N.  0. 886,  dted 
by  the  defendants,  conflicts  with  tbe  fore- 
going authorities,  as  in  that  case  the  in- 
dorsement was  subsequent  to  the  making 
of  the  note.  Even  where  the  contrary  is 
held,  there  is  no  question  that  as  between 
the  parties  the  prima  fOeia  contract  of 
guaranty,  arising  from  such  an  indorse- 
ment, may  be  rebutted,  and  the  true  rela- 
tionship shown.  Baker  v.  Robinson,  sa- 
pra.  "It  is  well  settled,"  says  Brandt.sn- 
pra,  S  163.  "that  the  agreement  npon 
which  the  blank  Indorser  of  another's  ob- 
ligation signed,  and  the  liability  which  be 
intended  to  assume,  may  (at  least  be- 
tween the  original  parties  or  those  parties 
and  a  bolder  with  notice)  be  shown  by 
parol  evidence,  and  he  will  be  held  only  ac- 
cording to  such  agreement  and  intention. " 
It  is  difHcnit  to  conceive  how  the  real 
agreement  and  intention  In  the  present 
rase  could  have  been  more  deariy  mani- 
fested than  by  the  solemn  declaration  of 
Fremont  himself  under  his  hand  and  seal. 
This  is  contained  in  a  deed  of  trust  execut- 
ed by  him  to  F.  M.  Wooten  on  tbe  8Ut  of 
May,  1876.  This  instrument,  after  reciting 
the  bonds  above  mentioned  as  "being 
signed  by  the  said  8.  L.  Fremont,  F.  M. 
Wooten,  and  Thomas  J.  Sontherland,  as 
co-sureties,"  proceeds  as  follows:  "And 
wbereas,  the  said  S.  L.  Fremont  is  desir- 
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ona  to  indemnify  and  save  barmlefls  the 
eaid  Francis  M.  Wooten  and  Thomas  J. 
Sonttaerland  from  any  lotw  or  damage 
tbey.  or  either  of  them,  may  sustain  by 
reason  of  any  falinre  on  the  part  of  said 
Fremont  to  pay  the  proportion  of  said 
debt  of  the  said  railway  company  for 
whicb  said  Fremont  would  be  liable  as 
between  him  and  the  said  Wooten  and  the 
said  Southerland,  asco^ureties  with  them, 
in  the  event  the  said  railway  company 
should  fall  to  pay  the  said  debts,  or  any 
part  thereof:  Now,  this  indenture  wlt- 
nessetb,"  etc.  The  deed  conveys  certain 
land  situated  in  Richmond  county  In  this 
state,  and  was  duly  registered.  The  con- 
dition is  that  if  the  said  railroad  com- 
pany, the  maker  of  the  bonds,  "shall  tall 
to  pay  its  two  notes  due,  the  one  to  J.  W. 
Leak  and  the  other  to  R.  U.  Ledbetter,  as 
aforesaid,  or  any  part  of  said  notes,  so 
that  the  said  sureties  on  said  notes  shall 
be  compelled  to  pay  said  notes  or  any  part 
thereof,  then,  if  the  said  8.  L.  Fremont 
shall  indemnify  and  save  harmless  the 
said  F.  M.  Wooten  and  the  said  T.  J. 
8ontberland  from  any  loss  or  dnmage,they , 
or  dtber  of  them,  shall  sustain  by  reason 
of  any  failure  on  the  part  of  said  Fremont 
to  pny  the  proportion  of  the  railway  com- 
pany for  Which  be  would  be  liable  to  said 
Wooten  and  Sonttaerland,  by  reason  of  be- 
ing a  co4orety  with  them  on  said  notes, 

*  *    *    then   this   deed     shall    be   void; 

•  •  •  otherwise  to  remain  in  full  force 
and  effect."  8.  L.  IVemont  then  beluga 
co-surety;  and  not  a  guarantor,  it  must 
follow  that  the  defenses  resting  upon  the 
latter  theory  must  fail,  and  the  plaintiff, 
barinj;  paid  the  large  balance  due  upon 
the  bonds,  will  be  entitled  to  recover,  un- 
less some  legal  barrier  is  interposed  by  the 
defendants. 

2.  We  will  next  consider  tbe  rolingof 
the  coart  below  upon  tbe  statute  of  limit- 
ations. The  purpose  of  tbis  action  being 
the  subjection  of  tbe  land  by  reason  of  tbe 
non-periormance  of  the  covenant  of  indem- 
nity contained  in  the  deed  of  trust,  and 
the  statutory  period  of  10  years  not  hav- 
ing elapsed.  It  would  ordinarily  follow 
that  tbe  action  would  not  be  barred. 
Capebart  v.  Dettrick,  01  N.  C.  844.  It  ap- 
pears that  on  tbe  30tb  of  September,  1S82, 
Wooten,  the  trustee,  without  the  knowl- 
edge of  the  plaintiff,  executed  a  deed  of  re- 
lease to  Fremont,  which  instrument  had 
been  registered  at  the  time  of  the  execu- 
tion of  the  mortgage  to  Mrs.  Fremont. 
The  conditions  of  the  trust-deed,  so  far  as 
the  plaintiff  is  concerned,  have  never  been 
performed.  It  la  insisted  that  no  action 
to  enforce  tbe  trnst  can  be  maintained  un- 
til tbisdeedot  release  Is  set  aside,  and  that 
the  r^ht  to  have  it  set  aside  constitutes 
an  Independent  cause  of  action  which  is 
barred  Inthreeyears.  It  is  also  contended 
that  tbe  amendment  to  the  complaint, 
with  reference  to  the  unauthorixed  release, 
did  not  relate  tothe  commencement  of  tbe 
action.  We  do  not  concur  in  either  of 
these  views.  Under  the  circnmstances  of 
this  case,  the  Impeachment  of  the  unluw- 
fal  discbarge  was  only  incident  to  the 
cause  of  action.  The  unlawful  discharge 
might  have  been  avoided  either  by  repllca- 
tloD  or  by  the  amendment  of  the  com- 


plaint. In  either  form,  the  pleading  would 
have  related  to  the  Institution  of  the  suit. 
The  case  of  Ely  v.  Early,  94  N.  C.  1,  bears 
such  a  striking  analogy  to  ours,  and  the 
principles  there  laid  down  so  plainly  dis- 
pose of  this  contention  of  the  defendnntd 
that  we  think  it  unnecessary  to  further 
pursue  the  discussion  upon  this  poln  t.  As 
between  the  parties,  it  cannot  be  denied 
that  the  deed  of  release  would  have  been 
set  aside,  and  that  a  strong  equity  was 
attached  to  the  land  in  favor  of  the  plain- 
tiff. He  has  not  lost  this  equity  unless 
Mrs.  Fremont  is  a  bona  Sde  purchaser, 
and  here  we  are  met  with  a  question 
which  has  caused  us  much  careful  consid- 
eration. 

8.  There  is  no  doubt  that  a  mortgagee 
or  trustee  of  land  conveyed  to  secure  a 
pre-existing  debt  or  liability  Isapnrchaaer 
for  value  within  tbe  statutes  of  18  and  27 
Ells.,  but  It  would  seem,  says  Pbarbon,  J., 
in  Potts  V.  Blackwell,  8  Jones,  Eq.  448, 
that  "tbey  take  subject  to  any  equity  that 
attached  to  the  property  in  the  hands  of 
tbe  debtor,  and  cannot  discbarge  them- 
selves from  it  on  the  ground  of  being  pur- 
chasers without  notice,  In  like  manner  as 
a  purchaser  at  execution  sale  takes  sub- 
ject to  any  equity  agalurit  the  debtor 
without  reference  to  the  question  of  no- 
tice.** Tbis  doctrine  is  also  declared  in 
Small  V.  Small,  74  N.  C.  16,  where  it  is 
said  that "  the  creditor  who  takes  a  deed 
of  trnst  is  not  out  of  pocket  one  cent ;  so 
he  stands  In  the  shoes  of  the  debtor,  and 
takes  subject  to  any  equity  binding  tbe 
land  In  tbe  hands  of  the  debtor. "  This  is 
further  sustained  in  Day  v.  Day,  84  N.  C. 
408,  and  other  cases,  and  cannot  now  be 
regarded  as  an  open  question  in  tbis  state. 
It  is  argued,  however,  that  although  the 
mortgage  of  Fremont  to  his  wife  was 
given  to  secure  a  pre-existing  liability,  it 
is  nevertheless  unaffected  by  tbe  foregoing 
principles,  because,  by  Its  acceptance,  the 
law  implied  an  agreement  on  the  part  of 
Mrs.  Fremont  to  suspend,  until  default, 
any  other  remedies  which  she  might  have 
had  In  respect  to  her  liability  as  surety  to 
her  husband  of  the  Bnell  debt.  This  im- 
plied promise  la  relied  upon  as  a  new  con- 
sideration to  defeat  the  important  equity 
of  the  plaintiff.  Conceding  the  principle 
declared  In  Harshaw  v.  McKesson.  66  N.  C. 
688,  that  the  taking  of  a  mortgage  fur  an 
existing  indebtedness  implies  a  promise  to 
suspend,  until  default,  all  personal  reme- 
dies against  tbe  mortgagor,  let  us  inquire 
what  remedies  Mrs.  Fremont  had,  and 
whether  they  were  In  fact  affected  by  her 
acceptance  of  tbe  mortgage.  Although 
she  liad  not  paid  the  debts  for  which  she 
was  surety,  she  could  have  maintained 
an  action  in  the  natureof  a  bill  quia  timet 
to  compel  her  husband,  tbe  principal,  to 
discharge  tbe  Indebtedness,  (2  Story,  Eq. 
Jur.  §849 :  Burroughs  v.  McNeill,  2  Dev.  ft  B. 
Eq.  297 ;)  or  she  might  have  required  Buell, 
the  assignee,  to  bring  suit  against  the 
principal  by  requesting  him  In  writing  so 
to  do,  as  is  provided  in  the  Code,  §  2097. 
These  were  her  remedies.  Were  they 
suspended  by  the  acceptcmce  of  the  mort- 
gage? We  think  not;  and  for  the  follow- 
ing reasons:  First.  The  mortgage  from 
which  tbe  promise  is  to  be  implied  does 
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not  contain  the  Bltgbteat  reference  to  tbe 
Buell  debt,  but  Is  made  to  seenre  what 
purports  to  be  the  absolute  indebtedness 
of  Fremont  to  his  wife.  There  being  no 
apparent  connection  between  the  transac- 
tions. It  Is  plain  that  no  promise  to  sus- 
pend the  remedies  mentioned  can  be  im- 
plied. And  it  is  doubtful  in  the  absence 
ol  fraud  or  mistake  whether  equity  would, 
against  tbe  consent  of  the  parties,  allow 
the  instrument  to  be  corrected.  Hecoad. 
Suppose,  however,  thut  tbe  correction 
had  been  made,  or  that  parol  evidence 
had  been  admitted,  (as  was  done,)  to 
show  the  real  agreement,  would  that  agree- 
ment have  tbe  effect  contended  for?  We 
think  not.  There  would  then  be  no  abso- 
lute debt,  nor  any  particular  time  forf  ore- 
closure,  but  simply  a  mortgage  to  indem- 
nify against  any  loss  which  Mrs.  Fremont 
might,  in  tlie  Indefinite  future,  sustain. 
It  would  seem  that  an  indemnity  against 
an  apprehended  loss  would  not  imply  au 
agreement  to  forbecu*  tbe  taking  of  steps 
to  prevent  the  loss  from  occurring.  We 
hardly  think  that  tbe  principle  of  Har- 
sbaw  V.  McKesson,  supra,  applies,  and  we 
are  not  disposed  to  extend  the  doctrine  of 
that  case  beyond  the  limit  of  actual  preo 
edent.  Third.  The  alleged  Implied  agree- 
ment is  executory.  If  the  land  mortgaged 
was  subject  to  equities  which  would  ren- 
der It  valueless  as  a  security,  there  would 
be  no  consideration;  and  therefore  such 
an  agreement  could  not  beenforced.  Even 
U  there  had  been  an  express  covenant  not 
to  sue,  based  upon  such  a  consideration, 
it  would  be  of  no  avail,  as  equity  would 
relieve  against  tbe  covenant.  It  is  more- 
over plain  that  a  release  by  a  creditor  will 
not  entitle  him  as  a  purchaser  unless  it  Is 
so  worded  as  to  take  effect  at  once;  for. 
If  it  rests  merely  in  the  covenant,  and  the 
assignee's  title  fails,  equity  will  give  relief 
by  declaring  the  covenant  invalid.  Such 
a  covenantor  Is  at  most  in  thesituatlonot 
a  purchaser  who  has  given  a  bond  or 
other  security  instead  of  paying.  Lnd  wig 
T.  Highley,  5  Pa.  St.  132;  Basset  v.  Mos- 
wiirtby,  2  White  &  T.  Lead.  Cas.  (4tb 
Amer.  Ed.)  pt.  1,  p. 88,  notes.  If,  however, 
one  without  notice  has  entered  Into  an  ir- 
revocable obligation,  such  as  becoming 
bail  tor  another,  or  the  indorsement  of 
negotiable  paper  which  has  been  trans- 
ferred before  maturity  or  notice,  there 
would  be  such  a  valuable  consideration  as 
would  prevail  over  prior  equities.  Free- 
man V.  Deming,  8  Sandf.  Ch.  858.  If  we 
are  correct  In  the  above  reasoning.  It  fol- 
lows that  Mrs.  Fremont  was  under  no 
binding  obligation  to  forbear  the  prosecu- 
tion of  any  remedies  which  she  might  have 
possessed  against  her  husband,  and  that 
there  was  no  consideration  for  the  mort- 
gage other  than  the  pre-ezlstlng  liability 
as  surety.  It  may  be  said  that  the  alleged 
agreement  has  been  partly  executed,  inas- 
much as  lirs.  Fremont  did  not,  in  fact, 
prosecute  her  said  remedies.  We  are  of 
tbe  opinion  that  such  inaction  alone,  even 
in  poreuance  of  a  valid  agreement,  would 
not  bar  tbe  plaintiff's  equity.  It  is  not  to 
be  tolerated,  say  the  text-writers,  that 
what  equitably  belongs  to  one  shall  be 
given  to  another  who  has  parted  with 
nothing,  and    whose  condition   has  not 


bran  altered  tor  the  worse.  To  predode 
the  equities  ot  tbe  plaintiff,  it  must  not 
only  he  shown  that  Mrs.  Fremont  took 
without  notice  and  upon  an  agreement  to 
forbear,  but  that,  by  reason  of  such  con- 
tract of  forbearance,  she  has  sustained 
some  real  loss.  Executory  promises  ot 
this  character  are  recognised  as  sufficient 
considerations  to  support  legal  obliga- 
tions, as  Illustrated  in  the  case  ot  Bank  v. 
Brldgers,  98  N.  C.  67,  3  S.  E.  Rep.  826,  but 
they  cannot  be  allowed  to  defeat  equities 
that  have  attached  to  land  unless  they 
have  been  "fully  completed,"  (Todd  v. 
Outlaw,  79  N.C.243;)  and  a  mere  part  per- 
formance before  notice  cannot  have  this 
etfact,  If  the  owner  of  the  equity  can  re- 
store the  statu  quo,  or  make  proper  com- 
pensation. So,  in  the  case  of  the  purchase 
of  land,  the  part  payment  before  notice 
does  not  defeat  theeqnlty.  Tbe  purchaser 
is  protected  only  pro  taoto.  "If  lie  has 
paid  the  whole,  he  will  be  protected  for  the 
whole.  If  part  only,  be  will  be  protected 
for  BO  much.  If  he  has  paid  nothing,  he  is 
entitled  to  no  protection. "  Basset  v.  Nos- 
worthy,  sapra,  79,  note.  If  the  simple  ac- 
ceptance of  a  mortgage  or  trust  deed  tuse- 
curean  existing  debt  or  Uabilityls  to  have 
the  effect  contended  for,  the  distinction 
be  ween  present  and  pre-existing  indebted- 
ness as  to  prior  equities  will  be  prtusticaliy 
abolished,  since  it  rarely  happens  that  a 
mortgage  or  trust  to  secure  a  pre-existing 
liability  does  not  provide  for  foredosure 
at  a  date  subsequent  to  the  actual  matu- 
rity of  the  obligation  as  fixed  by  the  orig- 
inal contract.  A  court  of  equity  cannot 
attach  such  grave  results  to  a  mere  tech- 
nical consideration,  and  will  not  permit  it 
to  defeat  an  equity  in  favor  of  one  whose 
real  condition  has  not  been  substantially 
altered,  and  who  has  suffered  no  loss. 
There  must  be  a  new  trial. 
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(Supreme  Court  of  NcriA  OanMna.    Nor.  7, 
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RSIfOVl.1.  OF  OaUBM— DiVSHBS  Cribriship. 

To  remove  a  cause  from  a  state  to  a  federal 
court  on  aooount^f  diverse  cittxenship,  it  must  be 
shown  by  the  petition  for  removal,  or  elaewneis 
In  the  record,  that  tbe  parties  were  citiseos  of 
different  states  when  the  action  was  commenced; 
and  this  does  not  appear  from  au  allegation  of  the 
complaint  that  they  are  residents  respectively 
of  the  states  of  wtuch  the  petition  for  removal 
states  them  to  be  citizens  at  the  time  of  the  appli- 
cation. 

Appeal  from  superior  court,  Darbam 
county;  Gravrb,  Judge. 

In  tbis  action,  at  the  appearance  term, 
tbe  plaintiff  filed  bis  complaint,  and  the 
following  is  a  copy  of  tbe  first  paragnraph 
thereof:  "The  plaintiffs,  complaining  of 
tbe  defendant,  allege  (1)  that  C.  M.  Hem- 
don  is  a  resident  of  tlie  state  ot  North  Car- 
olina, and  of  Durham  county;  that  6. 
W.  S.  Loucks,  W.  H.  Wbeeler,  and  P.  H. 
Olatfiller,  are  residents  of  the  state  of 
Pennsylvania,  and  that  defendant  is  a 
corporation  duly  organised,  and  doing 
business  In  said  state  of  North  Carolina, 
and  was  soch  corporation,  engaged  in 
said  business,  at  tbe  time  hereinafter 
mentioned,  said  corporation  having  been 
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tormed,  aa  plaintins  believe,  nnder  the 
laws  otConne<>ticat,  hut  bavinp;  cumplied 
with  the  laws  ot  North  Carolina  Kovern- 
inK  fire  insaranre  com  panles."  At  the  eatne 
term,  the  defendant  tiled  its  petition, 
wbereol  the  following  is  a  copy :  "The  de- 
fendant reBpectfully  showetb  to  the  court 
that  the  plaintiff,  C.  M.  Hemdon.  le  a  citi- 
zen, resident  of  the  county  of  Durham, 
Btate  of  North  Carolina,  in  the,  weetem 
district  of  North  Carolina  of  the  cir- 
cuit court  of  the  United  States;  that  his 
co-plaintiffs,  G.  W.  S.  Loncks  and  W.  H. 
Wheeler,  trading  as  Lonclcs  &  Wheeler, 
and  aa  Yorli  Manufacturing  Company, 
nnd  P.  H.  Glatflller,  are  residents  and 
citisoia  of  the  state  of  Pennsylvania; 
that  the  defendant  is  a  corporation  organ- 
ized and  existing  under  the  laws  otthe 
state  ot  Connecticut,  and  is  a  citizen  and 
resident  of  said  state,  and  not  a  citizen  or 
resident  of  the  state  of  North  Carolina; 
that  plain  tltr  had  Issued  from  the  superior 
court  of  Durham  county,  in  the  state  ot 
North  Carolina  a  sammons,  citing  the  de- 
fendant to  appear  in  said  court  on  the  6th 
Monday  after  the  1st  Monday  in  Septem- 
ber. 1889.  it  being  on  the  14th  day  of  Oc- 
tober. 1KS9;  that  plalntllts  have  filed  their 
complaint  setting  forth  a  cause  ot  action 
against  the  defendant  upon  a  policy  ot  In- 
surance against  loss  by  fire,  Issued  to  the 
plalntlir,  C.  M.  Hemdon,  and  one  R.  H. 
Atwater.  as  partners, and  subsequentl.v as- 
signed to  the  plaintiff,  C.  M.  Hemdon ,  upon 
which  policy,  the  property  therein  insured 
alleged  to  be  destroyed  by  fire,  the  plain- 
tiffs sue  to  recover,  in  said  state  court,  of 
the  defendant,  in  the  sum  of  $2,500,  princi- 
pal money,  exclusive  ot  Interest,  and  costs. 
Wherefore,  defendant  petitions  and  prays 
that  said  cause  be  removed  to  the  circuit 
court  (A  the  United  States  tor  the  western 
district  of  North  Carolina,  according  to 
law. "  This  petition  Is  signed  by  counsel, 
and  sworn  to  by  petitioner's  agent.  The 
court  denied  the  motion  tor  an  order  of 
removal,  and  the  defendant,  having  ex- 
cepted, appealed  to  this  court. 

J.  W.  Hinsdale  and  J.  S.  Manniag,  for 
appelant.    W.  W.  Fuller,  tor  appellee. 

Mrrbimon,  C.  J.,  (after  stating  tbo  facta 
as  abore.)  It  is  settled  by  many  authori- 
tative adjudications  that  a  civil  action 
pending  in  a  state  court,  as  to  which  the 
JtiriBdiction  ot  the  circuit  court  ot  the 
United  StateH  cannot  arise  or  attach,  un- 
less the  parties  plaintiff  and  defendant 
therein,  respectively,  are  citizens  of  differ- 
ent states,  is  not  removable  into  such  cir- 
cuit court,  unless  such  diverse  citizenship 
shall  distinctly  appear  to  have  existed  at 
the  time  when  the  action  began,  as  well 
as  when  the  removal  was  applied  for;  and 
it  must  appear  affirmatively  from  positive 
aremients  In  the  petition  for  removal,  or 
likewise  affirmatively,  and  with  equal  dis- 
tinctness. In  the  record,  or  it  may  appear 
from  what  appears  in  the  petition  and 
the  record  taken  together.  Gibson  v. 
Bruce,  108  U.  S  561,  2  Sup.  Ct.  Rep.  878; 
Grace  v.  Insurance  Co.,  109  U.  S.  278,  8 
Snp.  Ct.  Rep.  207;  Railway  Co.  v.  Swan, 
111  U.  8.  379,  4  Sup.  Ct.  Rep.  510;  Steam- 
Ship  Co.  V.  Tugman,  10«  U.  S.  118,  1 
Snp.  Ct.  Rep.  58:  Akers  v.  Akers,  117  U. 
v.l2s.£.no.5 — 16 


Holbrook,  ]f2  U.  S.  229,5  Sup.  Ct.  Rep.  115; 
Stevens  v.  Nichols,  180  U.  S.  230,  9  Sup.  Ct. 
Rep.  518;  Crehorev.  Railroad  Co.,  181  U.  S. 
240,  g  Sup.  Ct.  Rep.  692;  Jackson  v.  Allen, 
132  U.  S.  27, 10  Sup.  Ct.  Rep.  9 ;  Bluckwell 
V.  Railroad  Co.,  ante,  133,  (decided  at  the 
present  term  of  this  court.)  It  dues  not 
appear  from  the  petition  that  the  diverse 
citizenship  of  the  parties  therein  alleged 
existed  at  the  time  the  action  began.  It 
is  simply  alleged  as  existing  at  the  time 
the  petition  was  filed.  This  is  not  sufR- 
olent.  Stevens  v.  Nichols,  supra;  Blackr 
well  V.  Railroad  Co.,  supra.  Nor  doe» 
such  diverse  citizenship  appear  from  the 
record.  It  Is  alleged  in  the  complaint, 
simply,  that  the  plaintiffs  are  residents  of 
states  mentioned  ;  but  this  does  not  imply 
that  they  are  citizens  of  those  states,  and 
citizenship  thereof  must  be  alleged,  or  ap- 
pearinsomewaysuffloiently.  The  petition 
alleges  citizenship  at  the  time  the  petition 
was  filed.  But  It  may  be  that  the  parties 
acquired  such  citizenship  after  the  action 
began,  and  with  the  view  to  raise  the  Ju- 
risdiction ot  the  circuit  court.  Nor  can 
the  positive  afflrmatlvo  allegation  of  cltl- 
zensliip  in  the  petition  tor  removal  help 
or  enlarge  the  allegation  ot  mere  resi- 
dence in  the  ^omplalnt,  because  nssi- 
dence  does  not  Imply  cltlzenslilp  for  the 
purpose  of  giving  such  jurisdiction.  More- 
over, the  allegation  of  the  residence  of 
the  parties  In  the  complaint  ttas  not 
necessary  in  the  pleading  In  the  state 
court,  nor  was  it  Intended  to  thereby  al- 
lege citizenship.  It  was  merely  descriptive 
ot  the  parties,  and  Intended  to  identify 
them.  Itought  to  have  been  omitted  al- 
together. It  cannot  be  inferred  that  the 
purpose  was  to  allege  citizenship,  and  not 
mere  residence.  Parker  v.  Overman,  18 
How.  137;  Robertson  v.  Cease,  97  U. 
S.  646;  Grace  v.  Insurance  Co.,  109  U. 
S.  278,  8  Sup.  Ct.  Rep.  207.  Inasmuch  as 
It  did  not  appear  from  the  petition  for 
removal  of  the  action,  nor  from  the  record, 
that  the  diverse  citizenship  of  the  parties, 
necessary  to  give  the  circuit  court  of  the 
United  States  Jurisdiction  thereof,  existed 
at  the  time  the  action  began,  the  court 
properly  declined  the  petitioner's  mo- 
tion. I'here  Is  no  error.  Let  this  opinion 
be  certified  to  the  superior  court,  accord- 
ing to  law.    It  Is  so  ordered. 


HsBROOM  V.  Lamcashirx  Ins.  Co. 
(Supreme  Court  of  North  Carolina.    Nov.  7, 

mto.) 

Appeal  from  raperior  court,  Durham  county; 
QkaVbs,  Judge. 

This  was  an  action  against  the  Lancashire  In- 
surance Company  on  a  policy  Issued  by  It  The 
complaint  states  that  one  of  the  plaintiffs,  0.  U. 
Hemdon,  is  a  resident  of  the  state  of  North  Caro- 
llna,  that  his  oo-plalnttffs,  G.  W.  S.  Louoks,  W. 
H.  Wheeler,  and  F.  H.  Qlatfilier,  are  residents 
of  the  state  of  Pennsylvania,  and  that  the  defend- 
ant Is  a  corporation  organized  under  the  laws  of 
Ureat  Britun.  The  defendant  filed  a  petition  for 
the  removal  of  the  cause  to  the  circuit  court  of 
the  United  States.  The  statements  of  the  citi- 
zenship of  the  parties,  made  by  the  petition,  was 
as  follows:  That  plaintiiT,  C.  II.  Hemdon,  is  a 
citizen  and  resident  of  Durham  county,  state  of 
North  Carolina,  residing  in  the  western  district 
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of  North  Carolina,  of  the  circuit  court  of  the 
United  States;  that  his  co-plaintiffs,  O.  W.  8. 
LoDcks  and  W.  H.  Wheeler,  trading  as  Loucks 
&  Wheeler,  and  as  'Xork  Hanufaotoring  Com- 
pany, and  P.'H.  Olatfiller,  are  residents  of  the 
state  of  Pennsylvania;  that  the  defendant  is  a 
corporation,  organized  and  existing  under  the 
laws  of  Great  Britain,  and  is  not  a  citizen  or  res- 
ident of  the  state  of  North  Carolina.  The  peti- 
tion for  the  removal  of  the  cause  was  denied,  and 
the  defendant  appealed. 

John  W.  Hinsdale  and  J.  S.  Manning,  for  ap- 
pellant   TF.  IF. -.Putter,  for  appellee. 

SIebrimon,  C.  J.  This  case  is,  in  all  material 
respects  for  the  present  purpose  like  that  of 
Herndon  v.  Insurance  Co.,  ante,  840,  (decided  at 
this  tenn,)  and  must  be  governed  by  it.  The  de- 
fendant here  is  a  corporation  of  Oreat  Britain, 
in  a  sense  a  foreign  subject,  but  this  does  not 
render  unnecessary  the  allegation  of  the  oltizen- 
ship  of  the  plaintlib.  Mossman  v.  Higginson,  4 
Dall.  12;  Hodgson  v.  Bowerbank,  6  Crauch,  803; 
Jackson  v.  Twentyman,  3  Fet.  186;  Curt  Jnr.  IT. 
8.  Cts.  Ill ;  Steam-Ship  Co.  v.  Tugman,  106  U. 
8.  118,  1  Sup.  Ct.  Rep.  68.  There  is  no  error. 
Let  this  opinion  be  oertifled  to  the  superior  coart. 

It  is  so  ordered. 


HiNTO.N  y.  Pbitchard. 

(Supreme  Cowrt  of  North  CaroVlma.    Oct  80, 
1890.) 

Absoluts  Dbbd  a»  Hortoaob— Parol  Tbust— 
Limitation  and  Laches. 

1.  The  defendant  in  ejectment  had  purchased 
the  land  for  M-SOO,  of  which  he  paid  t2,S00. 
Cndgment  was  taken  against  him  fortbe  balance, 
-and  the  land  which  was  then  worth  from  >18,0C0 
-to  tl6,000  was  sold  and  bid  in  by  the  plaintiff  for 
43,097.  The  plaintiff  then  held  a  mortgage  on 
defendant's  interest  for  9700,  which  has  not  been 
disctiarged.  The  defendant  testified  that  the 
plaintiff  agreed  bvparol  to  purchase  and  hold  the 
land  for  him  until  he  could  redeem.  Several  wit- 
nesses testified  that  at  different  times  the  plain- 
tiff told  them  that  ha  held  intrust  for  the  defend- 
ant Shortly  after  the  purchase,  the  plaintiff  took 
possession,  and  held  it  for  7  or  8  years.  Held, 
that  the  evidence  was  sufficient  to  establish  the 
trust 

3.  The  defendant's  right  to  enforce  the  trust 
is  not  barred  by  the  statute  of  limitations,  nor  by 
lapse  of  time,  where  It  appears  that  the  failure 
to  close  the  trust  for  so  long  a  period  was  by 
mntnal  assent 

8.  The  plaintiff  having  in  another  case  re- 
■oovered  judgment  against  tne  defendant,  which  is 
.a  lien  on  the  latter's  interest  in  the  land,  the 
plaintiff  should  not  be  required  to  convey  to  the 
<defendant  until  the  judgment  is  paid. 

Appeal  from  superior  coart,  Hertford 
county;  Whitaker,  Judge. 

It  Is  Rlleged  In  the  complaint  that  the 
plaintiff  is  the  owner  In  fee,  and  entitled 
to  the  possession  of,  the  land  therein  spec- 
ified; that  the  defendant  Is  unlawfully  in 
and  so  withholds  the  possession  thereof 
from  the  plaintiff,  and  he  demands  judg- 
nicnt  for  possewBlon  thereof  for  rents,  etc. 
The  answer  denies  such  allegations,  and 
alleges  lor  defense  that,  at  a  sale  of  the 
land  at  the  time  and  place  specified,  the 
defendant  bought  the  same  for  the  price 
of  f4,300,  and  of  this  sum,  at  once,  paid 
f2,3(K);  that  he  failed  to  pay  the  balance 
of  f  2,000  according  to  the  terms  of  sale, 
€Uid  the  land  was  afterwards  sold  to  pay 
the  balance;  that  the  defendant  applied 
to  the  plaintiff  to  aid  him,  which  he  con- 
sented to  do,  and  "It  was  agreed  and  un- 
derstood between  the  plaintiff  and  the  de- 


fendant that  plaintiff  sboald  appear  at 
the  sale  to  be  had  In  the  spring  of  the  year 
1879,  buy  the  land,  and  take  title  to  him- 
self, but  the  same  was  to  be  held  as  secu- 
rity for  such  sum  as  the  plaintiff  might  be 
compelled  to  advance  for  the  protection  of 
the  defendanVs  Interest  in  the  land.  (8) 
That  the  plaintiff  appeared  at  the  sale  re- 
ferred to,  and  bidthe  sum  uf  about  f3,- 
100,  and,  according  to  the  agreement  with 
the  defendant,  the  title  was  made  to  the 
plaintiff;  that  the  deed  was  made  and  re- 
ceived upon  the  express  agreement  and 
understanding  between  the  plaintiff  and 
the  defendant  that  the  same  was  only 
held  as  security  for  the  said  sum  of  $3,100, 
bid  and  advanced  at  the  sale  aforesaid, 
and  upon  the  further  understanding  and 
agreement  that  the  plaintiff  would  con- 
vey the  said  land  to  the  defendant  when 
the  plaintiff  should  be  repaid  the  amonnt 
of  his  said  bid.  (9)  That  after  the  said 
sale  it  was  agreed  between  the  plaintiff 
and  the  defendant  that  the  plaintiff  should 
receive  the  rents,  and  the  plaintiff  did  so 
receive  them  from  the  time  of  the  purchase 
In  the  year  1879  until  the  latter  part  of 
the  year  1887,  or  the  first  part  of  the  year 
1888;  (10)  that  the  plaintiff  received,  or 
could  have  received  by  exercising  proper 
diligence,  the  sum  of  three  hundred  ($300) 
dollars  per  annum  as  rent  from  said  farm 
for  the  nine  years,  during  which  be  re- 
ceived the  rent;  (11)  that  the  plaintiff,  by 
his  negligence,  has  permitted  the  build- 
ings to  decay,  and  the  land  to  go  to  waste 
generally,  and  by  such  negligent  acts  of 
plaintiff  the  said  farm  has  depreciated  In 
value  to  the  amount  of  fifteen  hundred 
dollars;  (12)  that  the  plaintiff  has  been 
paid  every  dollar  of  his  said  bid  of  f8,100. 
but,  notwithstanding  said  payment,  here- 
fuses  to  execute  to  defendant  a  deed  tor 
the  land,  as  he  has  agrreed  to  do.  Where- 
fore, defendant  prays  judgment  (1)  that 
an  account  he  ordered  between  the  par- 
ties; (2)  that  the  plaintiff  be  directed  and 
commanded  by  the  court  to  execute  a  deed 
In  fee-simple  to  the  defendant;  (3)  and  for 
such  other  and  farther  relief  as  tothecoort 
may  seem  meet."  The  defendant  adniita 
that  the  plaintiff  bad  a  mortgage  on  the 
land  to  secure  a  debt  he  owed  the  plain- 
tiff at  the  time  the  latter  bought  it.  Tbe 
plaintiff,  in  his  reply,  deni3s  all  tbe  mate- 
rial allegations  uf  tbe  defense,  and  alleges 
that  he  purchased  tbe  land  for  himself,  and 
not  for  the  defendant  in  any  sense;  that 
he  at  once  took  possession  and  control  of 
the  land,  and  had  possession  of  it  for  9  or 
10  years  without  objection,  until  the  de- 
fendant touk  possession  thereof  wrongfal- 
ly  In  1888;  that  the  defendant's  claim  is 
barred  by  tbe  statute  of  limitations; 
that,  if  it  exists,  it  Is  ^tale,  and  ought  not 
to  be  enforced;  that  tbe  contract  veas 
void  because  not  In  writing;  that,  at  and 
before  the  time  be  purchased  the  land,  he 
had  a  mortgage  upon  the  defendant's  in- 
terest therein  to  secure  a  debt  due  to  him 
from  the  defendant,  which  amounted  on 
the  13th  of  October,  1889,  to  f  1,799.72;  that 
he  has  a  judgment  against  the  defendant 
for  fl,0!)6.87,  with  interest  on  $952.88,  at 
the  rate  of  8  per  cent,  per  annum  from 
March  19,  1888,  and  for  costs,  which  Jadg- 
ment  was  duly  docketed  In  the  county  of 
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Hertford,  wbere  tbe  land  is  situate;  that, 
at  all  events,  tbe  detendant  cannot  be  en- 
titled to  have  title  to  tbe  land  until  he 
shall  have  paid  to  the  plaintiff  tbe  sum  of 
money,  and  interest  thereon,  that  be  paid 
fur  tbe  same,  the  mortgaii^e  debt,  and  the 
SDin  of  money  due  upon  tbe  Judgment 
mentloDed.  Tbe  court  submitted  the  fol- 
lowing Issues  to  tbe  jury,  who  rendered 
their  verdict  upon  tbe  same  as  indicated 
at  the  end  of  each :  "  (1)  Is  tbe  plaintiff  in 
this  action  trustee  in  tbe  deed  of  trusts 
referred  to  in  the  amended  answer  of  date 
May,  1871,  and  was  said  deed  of  trusts  reg- 
istered and  unpaid  at  the  time  of  sale  at 
whicb  plaintiD  became  purchaser?  An- 
swer, f  es.  (2)  Is  the  land  described  in 
the  deed  of  trusts  the  saiue  sought  to  be 
recovered  In  this  action?  A.  Tea.  (8)  Did 
tbe  plaintiff  agree  with  defendant,  prior 
to  tbe  sale  by  commissioner,  that  be 
woald  purchase  said  land  for  tbe  defend- 
ant, and  hold  tbe  same  as  alleged  in  tbe 
answer?  A.  Yes.  (4)  How  long  since 
said  sale  has  the  plaintiff  at  anytime  been 
in  the  continuous  possession  of  the  land 
described  in  the  pleadings?  A.  Seven 
years,  and  one  month.  (5)  Has  such  pos- 
session  been  adverse,  or  by  agreement 
with  the  defendant?  A.  By  agreement. 
<6)  Is  defendant's  claim  barred  by  the 
statute  of  limitations?  A.  No.  (7)  Is 
the  said  claim  a  stale  one,  as  alleged  in 
the  reply?  A.  No.  (8i  What  Is  the  an- 
nual value  of  saldlanrt?  A.  Fifty  dollars. 
(9)  Did  tbe  plaintiff  buy  said  land  at  a 
sale  madeunderorder  of  court  in  the  cause 
of  defendant  Pritchard  against  Askew, 
tind  under  deed  from  Bagley,  commission- 
er in  that  cause?    A.  "Sen." 

Tbe  case  settled  on  appeal  states  that 
on  tbe  trial,  defendnnt,  as  a  witness  in 
Mh  own    behalf,  was   asked:     "State   If 
yea  ever  had  any  agreement  with    the 
plaintitt  in  reference  to  the  purchase  of 
tbe  land  in  controversy,  and,  if  so,  what 
that  agreement  was."    Tbe  plaintiff  ob- 
jected to  this  question.     Tbe    objection 
was  OTermied,  and  tbe  plaintiff  excepted. 
The  wttoess  answered :    "  Yes,  I  had  an 
agreement.    I  made  an  arrangement  with 
Mr.  Hinton  to  buy  the  land  for  me.    Mr. 
Hinton  agreed  that    he  would  buy  the 
land  for  me;  that  I  might  take  charge  of 
tbe  land,  and  cut' timber  off  it,  and  apply 
the     stnmpagre  to   the   payment   of  the 
money  advanced  by  him ;  and, if  that  was 
not  snlBcient,  I  could  sell  off  certain   por- 
tlons  of  the  land,— enough  to    pay  the 
debt;  tbat  I  could  have  four  or  five  years, 
or   longer,  to  pay  amount  advanced  by 
bim ;  tbat  in  selling  off  tbe  land  he  would 
bavAtoknow  that  I  was  getting  a  fair 
price  for  it;   tbat  when  tbe  amount  ad- 
vanced by  him,  and  the  mortgage  debt 
due   by  me  to  bim,  for  f(HIO  or  $700  was 
paid,  he  would  convey  the  land  to  me; 
tbat  tbe  rents  might  go  to  the  payment 
of    tbene  two  debts."    Plaintiff  objected 
to  tbe  above  answer.    Tbe  objection  was 
overruled,  and  be  excepted.    This  witness 
fartber  testified :  "The  sale  to  which  ref- 
erence was  made  in  said  agreement  was 
tbe   sale  that  took  place  In    May,  1879. 
The  sale  was  by  Bagiey,  commissioner  of 
supreme  court  in   case    of   Fritcbard  v. 


Askew,  the  Pritchard  being  myself."  The 
witness  was  then  a8ke<l:  "Did  you  have 
an  interest  in  this  land  at  tbe  time  of  tlie 
sale?"  Tbe  plaintiff  objected  to  this 
question.  The  objection  was  overruled, 
and  the  plaintiff  excepted.  Tbe  witness 
answered:  "I  had  an  interest  at  tbe 
time  John  L.  Hinton,  the  plaintiD,  pur- 
chased at  that  sale."  Tbe  witness  was 
asked :  "  How  did  he  purchase?  "  To  this 
question  the  plaintiff  objected.  The  ob- 
jection was  overruled,  and  the  plaintiff  ex- 
cepted. The  witness  answered:  "He pur- 
chased the  land  for  me."  The  wttuess 
was  asked:  "Did  yon  have  any  conversa- 
tion with  the  plaintiff  after  the  purchase 
of  that  land?"  To  which  question  the 
plaintiff  objected.  The  objection  was 
overruled,  the  plaintiff  excepted,  and  the 
witness  answered:  "Yes.  plaintiff  told 
me  be  bad  bought  the  land  as  agreed 
upon;  tbat  I  could  go  down  and  see 
Sumner  and  make  terms  with  him  about 
staying  there  the  balance  of  tbe  year." 
The  objection  overruled,  and  the  plain- 
tiff excepted.  The  witness  further  testi- 
fied: "I  relied  upon  tbe  agreement  made 
with  plaintiff,  and  made  no  arrangement 
to  get  money  to  save  the  land  from  any 
other  source. "  This  answer  was  objected 
to  by  plaintiff,  the  objection  overruled, 
and  plaintiff  excepted.  Tbe  witness  fur- 
ther testified:  " I  think  plaintiff  paid  for 
the  land  about  f  8,100.  The  value  of  the 
land  at  that  time  was  f  12,000  or  f  15,0AO. 
I  took  possession  of  the  farm  after  the 
sale.  I  went  to  tbe  farm,  and  rented  it 
out  to  Mr.  Sumner.  I  could  not  state  to 
whom  Mr.  Sumner  paid  rent.  I  gave  bim 
no  directions  about  paying  tbe  rent  to 
any  one  else;  could  not  say  bow  long 
Mr.  Sumner  remained  there.  After  tbe 
sale  I  remained  in  possession  of  the  land 
until  January,  18S0.  I  did  not,  during 
that  period,  resided  upon  the  farm.  The 
plaintiff  has  had  possession  of  the  farm 
since  the  sale  tor  some  time;  don't  know 
how  long."  Tbe  witness  was  asked: 
"While  the  plaintiff  Hinton  was  in  pos- 
session of  the  farm,  did  be  have  conver- 
sation wltiiyou  as  to  the  way  In  whicb  he 
held  It?"  To  this  question,  the  plaintiff 
objected.  The  objection  was  overruled, 
tbe  plaintiff  excepted,  and  the  witness 
answered:  "He  did.  He  told  me  I  could 
move  over  there  on  the  farm,  and  cut 
the  timber  on  it,  and  pay  the  debts  off. 
He  said  he  had  several  applications,  bnt 
would  not  sell  any  portion  without  my 
consent."  To  this  answer  tbe  plaintiff 
objected.  The  objection  was  overruled, 
and  tbe  plaintiff  excepted.  The  wit- 
ness further  testified:  "This  conversa- 
tion was  in  1881.  I  bad  several  conversa- 
tions with  plaintiff  on  same  subject;  the 
last  one,  in  substance  like  the  first,  in  1885. 
I  am  in  possession  now.  I  took  posses- 
sion about  January  1, 1888,  and  have  re- 
mained ever  since.  At  tbetlme  I  took  pos- 
session, the  land  was  vacant.  My  son,  wltb 
my  tenant,  lives  there."  On  the  cross-ex- 
amination, the  witness,  in  answer  to  ques- 
tions asked  him  by  the  plaintiff,  testified: 
"Tbe  purchase  was  in  May.  I  was  pres- 
ent at  that  time.  Mr.  Shaw,  who  had 
bought  at  previous  sale,  was  in  posses- 
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Rion,  and  bis  tenant  remained  until  1st 
January,  1880.  That  was  tlie  arrange- 
ment  I  made  with  Mr.  Sumner.  After  let 
January,  1880,  don't  Icnow  who  had  pos- 
session til)  1888,  when  I  tooi(  possession. 
I  first  bought  this  land  of  John  O.  Askew, 
admluistrutor  of  W.  J.  Perry,  in  1863,  for 
f4,8U0,  on  one  and  two  years'  time.  1  was 
not  present  at  the  sale  in  .Tannary  before 
the  sale  In  May.  The  land  was  sold  at  that 
time,  and  brought  about  $2,800.  The  last 
sale  was  at  public  auction.  At  the  time  of 
the  sale,  I  owed  plaintiff  about  $600  or  f  700, 
secured  by  mortgage  on  tbia  land.  He 
agreed  that  if  I  would  pay  him  this  in- 
debtedness, and  the  amount  to  be  ad- 
vanced by  him  in  the  purchase  of  the  land, 
be  would  convey  the  land  to  me.  No  rate 
of  inierest  was  agreed  on.  In  January, 
1879,  (the  first  sale,)  the  weather  was  too 
bad  tor  travel.  I  tried  to  get  to  sale,  but 
was  prevented  by  bad  weather.  The  land 
is  chiefly  valuable  for  timber."  To  none 
of  the  testimony  of  the  witness  on  his 
cross-examination  was  there  any  objec- 
tion by  the  plaintiff.  Several  other  wit- 
nesses were  examined  for  the  defendant, 
who  each  testified  that  be  bad  a  conversa- 
tion with  the  plaintiff  subsequent  to  the 
time  the  latter  purchased  the  laud,  in 
which  he  admitted,  more  or  less  direc:tly, 
that  lie  purchased  the  land  in  question, 
and  took  a  deed  for  the  tiame  at  the  in- 
stance of  and  for  the  defendant  substan- 
tially as  alleged  by  him.  The  plaintiff  ob- 
jected to  all  such  evidence.  The  court  ad- 
mitted the  same,  and  the  plaintiff  except- 
ed. 

The  court  adjudged  that  the  plaintiff 
held  the  land  in  trust  to  secure  the  pay- 
ment to  him  of  the  money  be  paid  for  the 
same,  and  also  the  mortgage  debt  men- 
tioned. It  directed  an  account  to  be  tak- 
en; that,  upcm  the  payment  of  the  money, 
the  plaintiff  should  convey  the  land  to  the 
defendant ;  that,  if  the  same  was  not  paid 
within  90  days,  commissioners  appointed 
should  sell  the  land  and  apply  the  proceeds 
of  the  sale  to  the  payment  of  the  debts 
so  due,  etc. ;  and  also  gave  Judgment  that 
the  plaintiff  pay  the  costs,  etc.  The  plain- 
tiff excepted  to  the  Judgment,  and  ap- 
pealed to  this  court,  assigning  grounds 
of  exception  as  follows:  "(1)  Upon  the 
pleadings  and  findings,  no  parol  trust 
ought  to  bave  been  attached  to  the  land 
In  his  bands,  but  be  should  be  declared  the 
absolute  owner  of  the  same  free  from  any 
trusts;  (2)  that  it  any  trusts  were  de- 
clared, plaintiff  ought  not  to  be  required 
to  convey  the  legal  title  to  defendant  till 
he  has  settled  in  full  what  he  owes  the 
plaintiff,  upon  all  the  accounts  set  out  in 
the  pleadings;  (3)  that  all  these  matters 
ought  to  bave  been  included  In  the  refer- 
ence ordered;  (4)  that  no  cost  should 
have  been  adjudged  against  plaintiff." 

W .  V.  PrudfinJoT  appellant.  E.  F.  Ajrd- 
lett  and  J.  W.  Albertaoo,  Jr.,  for  appellee. 

Merrimon,  C.  J.,  (after  stating  the  ftcte 
AS  above.)  The  defendant  bad  purchased 
the  land  in  controvertiy,  and  paid  a  large 
part  of  the  purchase  money,  but  did  not 
get  tbe  title  for  it.  Afterwards,  Judgment 
was  obtained  against  bim  for  the  balance 


of  the  purchase  money,  and  the  land  was 
sold  to  satisfy  that  judgment,  and  at  the 
sale  thereof  the  plaintiS  purchased  and 
took  the  title  therefor.  The  defendant, 
however,  alleges  that  the  plaintiff  at  the 
time  of  and  before  thesale  agreed  by  parol 
to  aid  bim  by  purchasing  the  land  for 
him,  and  taking  tbe  title  to  It  to  himself, 
and  holding  it  in  trust  for  the  defendant, 
to  be  conveyed  to  him  when  and  as  soon 
afterwards  as  be  should  pay  the  plaintllf 
the  amount  of  money  the  latter  paid  for  it 
at  the  instance  of  tbe  defendant,  and  that 
the  plaintiff  did  purchase  the  land  in  pur- 
suance of  such  agreement  charged  with 
such  trust  jn  favor  of  tbe  defendant.  The 
plaintiff  denies  that  he  made  any  such  or 
like  agreement.  It  Is  conceded  that  such 
a  trust  when  It  exists  may  be  upheld  and 
enforced,  but  it  Is  contended  that  tbe  evi- 
dence produced  on  tbe  trial  lo  prove  its 
existence  was  incompetent,  or,  it  com- 
petent wSiS  insufficient  in  quantity  and 
kind  to  establish  it.  Tbe  defendant, 
testifying  in  his  own  behalf,  stated  that 
the  parol  agreement  was  made  substan- 
tially as  alleged  by  bim  In  tbe  plead- 
ings. The  defendant  was  certainly  an 
eligible  witness  to  prove  any  pertinent 
fact  that  might  be  proven  by  parol 
evidence.  It  was  material  to  prove  tbe 
parol  agreement  as  alleged,  and  the  tes- 
timony of  tbe  defeudant  was  compe- 
tent and  pertinent  lor  that  purpose.  Tlie 
testimony  of  several  witnesses,  as  to  ad- 
missions and  declarations  of  tbe  plain- 
tiff on  numerous  occasions  after  he  pur- 
chased the  land  in  respect  to  the  alleged 
agreement,  wascompetent  as  corroborato- 
ry of  tbe  evidence  of  tbe  defendant.  But  such 
evidence  would  not  of  itself  be  sntUclent  to 
establish  the  alleged  trust.  It  should  be 
supplemented  and  strengthened  by  perti- 
nent tacts  and  circumstances  admitted  or 
proven  to  exist  cfeAors  tbe  deed  for  the  land 
taken  by  tbe  plaintiff  Inconsistent  with 
bis  purpose  to  purchase  the  same  exclu- 
sively for  himself,  and  tending  more  or  less 
strongly  to  show  a  purpose  to  create  tbe 
trust.  The  trust  Is  in  derogation  of  what 
is  expressed  in  the  deed,  and  the  burden 
is  on  the  party  asserting  its  existence  to 
make  it  appear  by  certain  strong  and  con- 
vincing proof.  The  court  is  slow  to  de- 
clare and  establish  such  trust,  except  up- 
on the  strongest,  pertinent  proofs.  It 
looks  anxiously  tor  facts  and  clrcamstan- 
ces  pointing  to  it  in  addition  to  the  simple 
evidence  as  to  tbe  agreement  creating  it. 
Brown  v.  Carson,  Busb.  £q.  272;  Clement 
V.  Clement,  1  Jones,  Eq.  184;  Leggett  v. 
Leggett,  88  N.  0. 108 ;  Williams  v.  Uudges. 
95  N.  C  .32;  Smiley  v.Pearce,98  N.C.18S.  3 
S.  E.  Bep.  631;  McNair  v.  Pope,  106  N.  C. 
404, 6  S.  £.  Rep.  234.  There  were  admis- 
sions in  the  pleadings  and  evidence  nther 
than  that,  that  went  directly  to  prove  the 
agreement  tending  strongly  to  show  that 
the  plaintiff  agreed  to  aid  the  defendant 
and  purchase  tbe  land  In  trust  as  alleged. 
The  evidence,  we  think,  was  pertinent  and 
BuSiclent  if  the  jury  believed  it.  It  was  in 
evidence,  and  not  controverted,  so  tar  as 
appears,  that  the  defendant  at  first  pur- 
chased the  land  for  $4,800;  that  of  this 
sum  he  paid  at  once  f  2,800;  tbat  tbeplidn- 
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tin  afterwards  pttrcbased  it  at  the  price  of 
$3,097 ;  tliat  at  the  time  oi  IiIb  purchase  it 
wan  worth  from  (12,000  to  $16,000;  and 
that  at  the  time  he  had  a  mortgage  of  the 
defendant's  interest  in  it  to  secure  a  debt 
due  from  him  to  the  plaintiff  for  about 
$700,  which  debt  and  mortgage  yet  remain 
andischarged.  Now,  it  would  be  most  un- 
reasonable to  infer,  and  highly  improba- 
ble, that  the  defendant  would  be  content 
to  lose  the  money  he  had  paid  for  the 
land,  and  to  allow  the  mortgage  debt  to 
remain  undischarged,  when  the  land  at 
the  time  the  plaintiC  purchased  It  was 
worth  four  times  what  he  paid  for  it. 
This  is  especially  so,  in  view  of  the  rela- 
tion of  the  parties  as  mortgagor  and 
mortgagee.  And.  moreover,  it  is  srarcely 
probable  that  the  plaintiff  could  or  would 
be  DO  unconscionable  as  to  take  the  de- 
fendant's land  at  such  a  sacrifice.  It  ap- 
pears that,  shortly  after  the  plaintiff 
bought  the  land,  he  took  poasession  of  it, 
and  held  it  for  seven  or  eight  years,  and 
this  might  go  to  show  that  he  bought  it 
for  himself;  but  this  fact  is  shorn  of  its 
force  by  repeated  admissions  and  declara- 
tions made  to  the  defendant  and  several 
other  witnesses  at  various  times, — some 
of  them  as  late  as  1885,— to  the  effect  that 
he  held  the  land  in  trust  for  the  defendant. 
The  defendant's  cause  of  action  is  not 
barred  by  the  statute  of  limitations,  nor 
by  the  lapse  of  time.  There  was  evidence 
tending  to  prove  that  the  plaintiff  took 
and  held  possession  of  the  land  by  an 
agreement  with  the  defendant,  recognic- 
ing  the  letter's  right,  and  the  Jury  so 
foand,  until  within  a  short  period  before 
this  action  was  brought.  The  failure  to 
close  the  trust  for  so  long  a  while  seems 
to  have  been  bythe  mutual  assent  of  the 
parties.  We  are  therefore  of  opinion  that 
the  stiveral  exceptions  to  evidence  re- 
ceived on  the  trial  are  unfounded,  and 
that  the  conrt  properly  gave  Judgment  de- 
claring the  trust  In  favor  of  the  defendant. 
We  think,  however,  it  erred  in  refusing  to 
embrace  in  the  order  directing  an  account 
the  docketed  Judgment  mentioned  and 
specified  In  the  pleadings  in  favor  of  the 
plaintIR,  and  against  the  defendant,  and 
refasiDg  to  direct  thepaymentof  the  same. 
That  Judgment  was  a  lien  upon  whatever 
interest  the  defendant  had  in  the  land, 
subject  to  the  two  prior  liens  of  the  plain- 
tiff. The  court  had  Jurisdiction  of  the 
parties  to  the  Judgment  and  the  land  upon 
which  it  was  a  lien.  It  was  before  the 
conrt,  and,  so  far  as  appears,  there  was  no 
valid  objection  to  it.  There  was  no  rea- 
son why  the  conrt  should  nut  administer 
the  plaintiff's  right  to  have  it  paid,  or  di- 
rect that  it  share  in  its  order  the  proceeds 
of  the  sale  of  the  land.  It  was  not  essen- 
tial that  it  should  be  enforced  by  the  ordi- 
nary execution.  The  Jurisdiction  of  the 
conrt  as  to  it  was  sufficient  to  enable  it 
tu  enforce  tlie  lien.  Cnrrie  v.  Clark,  101  N. 
C.  321,  7  8.  E.  Rep.  776.  The  Judgment  ap- 
pealed from  must  be  so  enlarged  in  its 
scope  as  to  embrace  the  Judgment  Just 
mentioned,  and  direct  its  payment ;  and 
the  Judgment  thus  enlarged  must  be  af- 
firmed. To  that  end,  let  this  opinion  be 
certified  to  the  superior  court.  It  is  so  or- 
dered. 


Hawrs  t.  Blackwrll  et  al. 

{Supreme  Court  cjf  North  CaroUna.   Nov.  17, 
1890.) 

Rights  o>  Fjltbb  oi  Chbok. 
The  drawer  of  a  check  had  a  deposit  more 
than  sufficient  to  pay  it  when  drawn.  Before 
presented,  the  bank  nad  a3aierne>1  for  the  benefit 
of  creditors,  as  had  also  the  drawer  of  thecheclc, 
and  payment  was  refused.  Held,  tliat  the  holder 
oonld  not  recover  jadgment  against  the  b^t,  or 
its  assignees,  or  the  assignees  of  the  drawer,  hut 
only  against  the  drawer,  with  an  adjudication 
that  the  dividends  paid  by  the  bank's  assignees 
on  account  of  the  deposit  he  applied  pro  rata  to 
the  payment  of  the  Judgm^it 

Appeal  from  superior  conrt,  Durham 
county;  R.  F.  Ahmfield,  Judge. 

The  plaintiff  is  holder  for  value  of  the 
check  specified  in  the  complaint,  whereof 
the  following  is  a  copy:  "$608.80.  Dur- 
ham, N.  C,  Nov.  10th,  1888.  The  Bank  of 
Durham  pay  to  S.  H.  Hawes,  or  order, 
five  hundred  eight  and  80-100  dollars.  No. 
1632.  J.  W.  Blackwell.  '  The  defendant 
J.  W.  Blackwell  Is  the  drawer  of  the  clieck, 
and  the  defendants  M.  W.  Hicks  and  S.  E. 
Watts  are  trustees  In  the  deed  of  trust  ex- 
ecuted by  him,  <prc8ently  to  be  men- 
tioned,) to  secure  his  creditors  therein 
mentioned.  The  defendant  W.  T.  Black- 
well  was  president  and  owner  of  the  Bank 
of  Durham,  and  the  defendants  W.  8.  Hal- 
liburton and  V.Ballard  are  trustees  in  the 
deed  (presently  to  be  mentioned)  executed 
by  him  to  secure  his  creditors  therein 
named.  The  case  was  submitted  to  the 
court  for  Its  Judgment, upon  the  following 
state  of  facts,  agreed  upon  by  the  parties: 
"The  check  referred  to  In  article  1  of  the 
complaint  was  forwarded  by  defendant  J. 
W.  Blackwell  to  plaintiff,  S.  H.  Hawes,  at 
Richmond,  Va.,  on  Saturday,  November 
10, 1888,  and  reached  plaintiff  on  Monday, 
November  12, 1888.  It  was  presented  on 
November  16, 1888,  to  the  Bank  of  Dur- 
ham, and,  not  being  paid,  was  protested. 
That  said  check  was  received  by  the  First 
National  Bank  of  Durham,  at  Durham,  in 
November,  1888.  That  J.  W.  Blackwell 
was  promptly  notified  of  the  non-payment 
of  said  check  and  its  protest.  That  W.  T. 
Blackwell  conducted  a  banking  bouse  and 
business  in  thetown  of  Durham.  "That  J. W. 
Blackwell,  a  resident  of  the  town  of  Dur- 
ham, was  a  depositor  of  the  Bank  of  Dur- 
ham, and  had  on  deposit,  to  his  credit,  in 
the  Bank  of  Durham  on  November  10, 1888,  a 
large  sum  of  money,  more  than  enough  to 
pay  the  check  of  $608.80  forwarded  by  him 
to  plaintiff.  That  on  November  18, 1888,  W. 
T.  Blackwell  made  and  delivered  to  de- 
fendants Ballard  and  Halliburton  a  deed 
in  trust  for  the  benefit  of  creditors,  which 
was  duly  registered  in  the  county  of  Dur- 
ham, on  November  15, 1888,  at  6  o'clock  a. 
M.  That  J.  W.  Blackwell,  on  November 
14, 1888,  executed  and  delivered  to  defend- 
ants Hicks  and  Watts  a  deed  In  trust  for 
the  benefit  of  his  creditors,  which  said  deed 
was  registered  In  the  county  of  Durham 
on  November  15, 1888.  befpre  0  o'clock  of 
said  day.  That  both  of  said  deeds  were 
sufficient  in  form  to  convey  all  the  real 
and  personal  estate  of  the  respective  gran- 
tors, and  all  their  real  and  personal  es- 
tate, all  notes,  accounts,  books,  debts, 
money,  and  choses  in  action ;  and  all  oth- 
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er  personal  property,  of  every  kind  and 
nature  whatever,  and  wheresoever  situ- 
ate, were  conveyed  in  said  deeds,  (copies 
of  said  deeds  attached  as  a  part  of  this 
agreement.)  That,  at  the  time  said  check 
was  presented  for  payment,  the  account 
of  J.  W.  Black  well  stood  In  credit  at  the 
Bank  of  Durham,  in  a  sum  more  than  suf- 
ficient to  pay  the  check  of  plaintiff.  That 
In  the  deed  of  W.T.  Black  well  the  deposit- 
ors of  the  Bank  of  Durham  were  In  the 
class  of  flfth-preferred  creditors,  who  were 
directed  by  said  d(«d  to  be  paid  In  full  be- 
fore any  succeeding  class  of  creditors,  and 
the  estate  of  said  W.  T.  Blackwell  Is  suffi- 
cient to  pay  in  full  the  depositors  of  the 
Bank  of  Durham.  That  the  check  given 
to  plaintiff  by  defendant  Blackwell  is  not 
preferred  In  the  said  J.  W.  Blackwell's 
deed  of  trust,  and  the  said  J.  W.  Black- 
well's  property  is  probably  not  sufficient 
to  pay  any  part  of  said  check.  That  the 
trusteesofW.  T.  Blackwell  have  paid  the 
depositors  of  the  Bank  of  Durham  the  sum 
of  70  i>er  cent,  of  each  deposit,  50  per  cent, 
of  which  was  paid  before  this  action  was 
broaght,  and  20  per  cent,  of  which  has 
been  paid  since  the  bringing  of  this  action. 
That  the  remaining  ,10  per  cent.,  now  due 
by  the  trustees  of  the  Bank  of  Durham,  or 
W.  T.  Blackwell,  the  account  of  J.  W. 
Black  wdH's  deposit,  Is  sufficient  to  pay 
said  check.  That  protest  fees  for  protest- 
ing said  check  are  f 2.75,  which  have  been 
paid  by  plaintiff.  That  no  part  of  said 
check  or  the  protest  fees  have  been  paid 
plaintiff,  though  he  has  demanded  pay- 
ment of  the  defendant.  That  the  defend- 
ants Ballard  and  Halliburton  took  posses- 
sion of  the  property  conveyed  to  them  in 
the  deed  of  trust  of  W.  T.  Blackwell,  on 
November  15, 1888,  immediately  after  the 
registration  of  the  said  deed  on  said  day, 
and  had  then  no  notice  of  the  existence  of 
plaintiff's  check.  That  the  defendants 
Hicks  and  Watts  took  possession  of  the 
property  conveyed  to  them  in  the  deed  of 
J.  W.  Blackwell,  on  the  15th  day  of  No- 
vember, 1888,  Immediately  after  the  reg^ls- 
tration  of  said  deed,  and  bad  no  notice  at 
that  time  of  the  existence  of  plaintiffs' 
check.  J.  W.  Blackwell's  trustees  had 
knowledge  of  the  assignment  of  W.  T. 
Blackwell  and  the  Bank  of  Durham  before 
the  presentment  of  said  check,  and  before 
they  or  W.T.  Blackwell's  trustees  had  no- 
tice of  its  existence;  and  W.T. Blackwell's 
trustees  had  knowledg^e  of  J.  W.  Black- 
well's assignment  before  the  said  check 
was  presented,  and  b^ore  they  had  notice 
of  its  existence.  Plaintiff  lived  in  Rich- 
mond, Va.,  In  November,  1888.  There  were 
two  dally  malls  each  way  between  Dur- 
ham and  Rlcbniond,  and  several  banks  in 
both  places.  Plaintiff  sent  J.  W.  Black- 
well  a  receipt  for  the  money  paid  by  the 
check,  which  receipt  he  received  November 
13, 1888. "  The  court  "adjudged  that  the 
plaintiff  recover  of  the  defendants  the  sum 
of  five  hundred  and  eleven  and  65-100  dol- 
lars, and  Interest  thereon  from  November 
16, 1888,  until  paid,  to  be  paid  out  of  the 
funds  of  the  Bank  of  Durham,  or  W.  T. 
Blackwell,  due  to  the  account  of  J.  W. 
Blackwell  as  a  depositor  of  said  Bank  of 
Durham ;  and  that  the  plaintiff  recover  his 
costs,  to  be  taxed  by  the  clerk. "    The  de- 


fendants excepted,  and  appealed  to  this 
court. 

W.  W.  Fuller,  for  appellants.  J.  S. 
Manning,  for  appellee. 

Mbrrimon,  C.  J.,  (after  Btatlog  the  facta 
as  above.)  When  a  bank.  In  the  course 
of  Its  business,  receives  deposits  of  money, 
in  the  absence  of  any  agreement  to  the 
contrary,  the  money  deposited  with  it  at 
once  becomes  that  of  the  bank,  part  of  its 
general  funds,  and  can  be  used  by  It  for 
any  purpose,  ]ust  as  it  uses  or  may  use  its 
moneys  otherwise  acqolred.  The  depos- 
itor, when  and  as  soon  as  be  so  makes  a  de- 
posit, becomes  a  creditor  of  the  bank,  and 
the  latter  becomes  his  debtor  for  the 
amount  of  money  deposited,  agreeing  to 
discharge  the  debt  so  created  by  honoring 
and  paying  the  checks  or  orders  the  depos- 
itors may  from  time  to  time  draw  upon 
It,  when  presented,  not  exceeding  the 
amount  deposited.  The  relation  of  the 
bank  and  depositor  is  simply  that  of  debt- 
or and  creditor,  the  debt  to  be  discharged 
punctually  In  the  wayjnst  indicated.  The 
contract  between  them,  whether  express 
or  Implied,  Is  legal  In  its  nature,  and  there 
is  no  element  orquallty In  tt  different  from 
the  same  In  ordinary  agreements  or  prom- 
ises founded  upon  a  valuable  considera- 
tion to  pay  a  sum  of  money  specified  or 
implied  to  another  party.  There  are  none 
of  the  elements  of  a  trust  in  It.  The  bank 
does  not  assume  or  become  a  fiduciary  as 
to  the  money  deposited  for  the  depositor, 
nor  does  it  agree  to  hold  a  like  sum  in 
trust  for  him.  Boyden  v.  Bank,  65  N.  C. 
18:  Bank  v.  Millard.  10  Wall.  152;  Bank  v. 
Schuler,  120  U.  S.  611.  7  Sup.  Ct.  Rep.  644. 
Hence,  If  the  bank  should  tall  to  pay  its 
depositor  when  called  upon  to  do  so,  the 
latter  would  have  his  remedy  by  proper 
action.  Just  as  in  the  ordinary  case  where 
the  debtor  refused  to  pay  his  creditor  the 
debt  he  owed  blm.  If  the  depositor  should 
draw  bis  check  on  the  bank  for  some  part 
of  bis  deposit,  the  debt  the  bank  owed 
lilm,  the  payee  or  bolder  of  sucb  check 
could  not  maintain  his  separate  action 
against  the  bank  for  non-payment  of  the 
check  on  presentation  of  the  same  for  pay- 
ment,—it  cnuld  not  until  the  bank  accept- 
ed the  check,  or  agreed  to  pay  it.  Then, 
and  not  till  then,  would  the  bank  become 
his  debtor  in  bis  sole  right  as  against  it. 
The  check,  however,  in  the  hands  of  the 
payee  therein,  or  the  holder  thereof,  would 
have  an  Interest  in  tbe  deposit  as  against 
the. drawer  to  the  amount  specified  in  the 
check,  sub]ectto  the  right  of  the  bank  to  pay 
all  outstandingchecka  of  the  depositor,  and 
such  as  he  might  subsequently  draw,  and 
which  might  be  paid  before  It  bad  notice 
of  the  check  in  question,  and  subject  to 
the  right  of  the  bank  to  set  off  debts  due 
which  the  depositor  might  owe  at  the 
time  such  check  should  be  presented.  The 
check,  as  to  the  drawer  thereof,  is.  in  ef- 
fect, an  assignment  to  the  holder  thereof 
to  tbe  amount  specified  In  the  check ;  and, 
under  the  method  of  civil  procedure  In  this 
state,  the  depositor  and  the  holder  of  the 
check  might  Jointly  maintain  an  action 
against  the  bank  for  tbe  deposit,  in  caHe 
it  failed  to  pay  the  same  when  culled  up- 
on, and  they  might  recover,  subject  to  the 
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riglits  of  the  bank  aeahoveexplalned.  And 
BO  also.  If  the  depoL.tor  bad  given  his 
check  for  the  whole  of  his  deposit,  the 
holder  mlKht  maintain  his  separate  action 
ai^ainst  the  bank,  if  It  refused  to  pay  the 
same,  subject  to  Its  rights  as  to  checks  on 
the  deposit  paid  before  notice  of  such 
check,  and  likewise  sabject  to  its  rights  of 
set-oO.  This  Is  so  because  the  check  for 
the  whole  deposit  would  be.  In  effect,  an 
assignnaent  of  the  depositor's  whole  debt 
against  the  bank  to  the  holder  of  such 
cheek.  Ue,  being  the  real  owner  of  the  de- 
posit,— the  debt,— might  sue  for  it  in  his 
own  name;  and  a  bolder  of  a  check  for  a 
part  of  the  deposit  might  in  some  cases 
have  appropriate  equitable  relief  as  again  St 
the  depositor  and  the  bank,  it  they  should 
seek  to  Impair  bis  rights  as  the  equitable 
owner  against  the  drawer  of  part  of  the 
deposit.  Such  check  makes  the  bolder 
thereof  part  owuer  of  the  deposit,  as 
against  the  drawer,  subject  to  the  rights 
of  the  bank.  The  depositor  agrees  in  ef- 
fect, by  Implication  of  law,  to  set  apart 
so  much  of  his  deposit  as  is  specified  in  the 
check  for  the  holder  thereof.  As  against 
the  drawer,  that  much  of  the  deposit  be- 
longs to  the  drawee.  If,  however,  It  tnms 
oat  that  the  check  Is  not  paid  by  the  bank 
on  due  presentation  for  payment,  the 
holder  of  the  check  will  have  his  remedy 
against  the  drawer.  The  depositor— the 
drawer — agrees  that  the  check  will  be 
paid  by  the  bank  when  it  shall  be  duly  pre- 
sented to  it  for  payment;  and,  if  it  shall 
not  be,  then  there  will  be  a  breach  of  the 
drawer's  contract  with  the  holder  of  the 
check.  Kahnweiler  v.  Anderson,  78  N.  C. 
133;  NImocks  v.  Woody,  97  M.  C.  1.  2  S.  £. 
Rep.  248;  firem  t.  Covington,  104  N.  C.68B, 
10  S.  E.  Rep.  706;  Spain  v.  Hamilton's 
Adm'r,  1  Wall.  604,624;  Bank  v.  Uchuler, 
120  n.  S.  611, 7  Sup.  Ct.  Rep.  644;  2  Morse, 
Bank.  §  496. 

Now,  In  the  present  case,  the  depositor 
of  the  Bonk  of  Durahm,  James  W.  Black- 
well,  was  the  simplu  creditor  of  that  bank 
to  the  amonnt  of  his  deposit.  It  owed 
lilm  a  debt  for  that  sum,  jnnt  as  it  owed 
its  creditors  other  than  Its  depositors. 
It  did  not  hold  the  money  he  deposited, 
or  any  part  of  Its  moneys.  In  special  trust 
for  him,  or  for  any  persons  to  whom  he 
gave  cbecks  on  the  bank.  The  owner  of 
the  bank,  the  defendant  William  T.  Black- 
well,  might  sell,  assign,  and  transfer  all 
bis  property,  Including  all  the  assets  of 
bis  bank,  as  he  did  do,  to  the  defendant 
tmstees  tor  his  creditors,  including  the  de- 
pofdts  of  general  depositors  In  the  bank ; 
and  tbe  latter  were  on  the  same  footing 
as  other  creditors,  except  as  he  classified 
them,  and  preferred  certain  classes  over 
others  in  tbe  trust  created  for  their  benefit. 
The  depositor,  J  ames  W.  Blackwell,  might 
bave  maintained  his  action  against  the 
bank  to  recover  from  It  the  amount  of  his 
deposit  therein  when  and  as  soon  as  it 
failed  and  refused  to  pay  him  the  same. 
Tbe  present plalntiR might  havejoined  him 
in  such  action,  because  he  bad.  In  effect, 
assigned  to  the  plalntlR  part  of  the  depos- 
it, a  part  eqnaP  to  the  amount  of  the 
check.  But  the  plaintiff  could  not  have 
maintained  a  separate  action  against  tbe 
bank  for  the  amount  of  tbe  check,  because 


the  bank  did  not  accept  and  agree  to  pay 
It,  nor  did  the  plaintiff  have  any  equitable 
or  other  lien  upon  the  assets  of  the  bank. 
It  was  not  charged  with  a  particular  trust 
in  favor  of  the  plaintiff.  He  was  on  no 
better  footing  than  any  other  creditor  of 
the  bank.  The  plaintiff  might  have  main- 
tained his  action  against  the  drawer  of 
the  check,  the  subject  of  the  action,  be- 
cause tbe  drawer.in  legal  effect, contracted 
with  him  that  the  check  would  be  paid  oa 
presentation  to  the  bank,  and  it  was  not 
so  paid.  He  can  maintain  this  action 
against  the  defendant  drawer  otthe  check, 
because  of  such  breach  of  contract.  More- 
over, such  drawer,  when  he  drew  the  check 
in  favor  of  the  plaintiff,  In  effect  sold  and 
assigned  to  him  a  part  o(  his  particular 
deposit, — his  debt  against  the  bank, — equal 
to  the  sum  of  money  specified  In  the  check. 
Hence,  If  tbe  plaintiff  shall  recover  against 
the  drawer  of  the  check  in  qnestiun.he  will 
be  entitled,  In  equity,  to  share  In  whatever 
sum  shall  be  paid  to  sncb  drawer,  or  tbe 
defendant  trustees  for  his  creditors,  on 
account  of  his  deposit  In  the  Bank  of  Dur- 
ham by  the  trustees  of  William  T.  Black- 
well.  This  is  so,  because  the  drawer, 
James  W.  Black  well,  as  we  have  seen,  in 
legal  effcet,  specially  set  apart  so  much  of 
his  deposit  as  was  equal  to  the  amount  of 
the  check  drawn  In  favor  of  the  plaintiff  to 
pay  it.  The  ground  of  the  plaintiff's  re- 
covery from  the  defendant  James  W. 
Blackwell  is  that  the  latter  drew  the  check 
on  the  bank  in  favor  of  the  plaintltf,  and 
thereby  agreed  that  the  bank  would  pay 
the  same  when  presented  lor  payment. 
But  the  bank  did  not  pay  tbe  check,  and 
the  plaintiff's  action  at  once  accrued 
against  the  drawer,  as  we  bave  seen,  up- 
on such  breach  of  contract.  The  plalntllt 
may  recover  for  such  breach  the  amount 
of  the  check,  and  he  has  a  right  to  have 
so  much  of  the  drawer's  deposit  as  wan 
specially  set  apart  to  pay  the  check  ap- 
plied to  the  payment  of  his  Judgment 
against  the  drawer,  because  that  part  of 
the  deposit  was  devoted  to  the  purpose 
of  paying  the  check.  For  the  reasons 
stated,  the  plaintiff  is  nut  entitled  to  re- 
cover Judgment  against  William  T.  Black- 
well  and  tbe  detendan  t  trustees  for  his  cred- 
itors, on  account  of  tbe  plaintiff's  check, 
nor  against  the  defendant  trustees  for  the 
creditors  of  James  W.  Blackwell.  He  Is  en- 
titled to  recover  judgment  against  James 
W.  Blackwell  for  the  amount  of  bis  check, 
and  to  have  It  adjudged  that  so  much  of 
the  dividends  In  the  hands  of  the  defend- 
ant trustees  for  the  creditors  of  William 
T.  Blackwell  as  shall  be  paid  on  account 
of  the  deposit  of  James  W.  Blackwell  as 
will  be  equal  to  the  pro  rata  share  thereof 
in  favor  of  tbe  check  of  the  plaintltf  be  ap* 
plied  to  the  payment  of  the  plaintlU's 
Judgment,  so  far  as  the  same  may  he  ade- 
quate; and  to  have  it  further  adjudged 
that  the  defendant  trustees  of  the  cred- 
itors of  the  defendant  James  W.  Black- 
well  shall  allow  such  judgment  to  share 
in  the  assets  in  their  bands  in  tbe  class  of 
creditors  to  which  It  shall  belong  by  the 
terms  of  the  deed  of  trust,  whose  provis- 
ions they  &re  charged  to  execute;  and, 
further,  to  pay  out  of  the  dividends  they 
have  received  from  tbe  defendant  trustees 
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for  tbe  creditora  of  William  T.  Blaekwell 
on  acconnt  of  such  deposit  of  tbe  defend- 
ant James  W.  Blaclcwell  tbe  pro  rata 
sbare  of  tbe  cbeck  of  tbe  plaintiff  In  sach 
dividends,  to  the  credit  of  tbe  plaintiff's 
Judgment,  so  far  as  the  same  ma>  be  ade- 
quate. There  is  error.  The  ]udf?ment 
most  be  corrected  as  directed  in  this  opin- 
ion, and,  when  so  corrected,  at&rmed.  To 
that  end,  let  this  opinion  be  certified  to 
the  saperlor  court.    It  is  so  ordered. 


Statk  ▼.  Manninq. 

(Supreme  Cowrt  of  North.  Carolina.    Nov.  17, 
1890.) 

Selliss  Mortoagbd  Pbopbbtt. 
Where,  on  indictment  for  selling^  mort- 
gaged i)ropert7  with  intent  to  defraud  the  mort- 
gagee, it  appears  that  other  property  included  in 
uie  mortgage  was  not  dispraed  of.  It  is  error  to 
charge  ttiat  the  law  presumes  the  intent  if  the 
act  was  wilUuUv  and  knowingly  done,  as  this  is 
not  true  where  tne  act  would  not  naturally  and 
necessarily  produce  the .  specified  result;  but 
whether  it  would  Is  a  question  for  the  jury. 

Appeal  from  snperior  conrt,  Pitt  coun- 
ty; BoTKiN,  Judge. 

Indictment  for  sellina:  mortgaged  prop- 
erty. 

James  E.  Moore,  for  appellant.  Tbe 
Attorney  General,  for  tbe  State. 

Shbpbubd  J.  Tbe  defend  ant  mortgaged 
a  mule  and  other  property  to  one  Keel, 
and  disposed  of  the  mule  while  tbe  mort- 
gage was  in  force.  There  was  evidence 
tending  to  show  that  at  the  time  of  the 
dispoHitlon  of  the  mule  the  other  property 
included  In  the  mortgage  was  sufficient  to 
pay  tbe  mortgage  debt.  The  defendant 
asked  the  court  to  charge  tbe  Jury  that 
the  "mere  selling  or  trading  tbe  mule  did 
not  make  bim  guilty;"  that  "they  must 
find  that  he  did  it  with  intent  to  hinder, 
delay,  or  defraud  tbe  right  of  tbe  mort- 
gagee." His  honor  Instructed  the  Jury 
that  while  it  was  true  that  tbe  act  must 
be  accomplished  with  the  intent,  as 
charged,  tbe  law  presumed  sueb  Intent  If 
tbe  act  was  "willfully  and  knowingly 
done,"  and  "that  every  one  was  con- 
clusively presumed  to  have  intended  the 
consequences  of  his  acts."  This  is  un- 
doubtedly correct  as  a  general  proposi- 
tion, but  its  unqualified  application  in  the 
present  case  was,  we  think,  erroneous,  as 
bis  honor  assumed  to  be  true  a  very  im- 
portant fact  which  should,  under  proper 
instructions,  have  been  submitted  to  tbe 
Jury.  This  was  whether  tbe  selling  of  tbe 
mule  would  have  naturally,  necessarily 
resulted  in  the  consequences  mentioned; 
to-wit,  the  hindering, deln.ving,  or  defraud- 
ing therights  of  tbe  mortgagee.  Thestat- 
ote  (Code,  §  1089)  under  which  the  indict- 
ment is  drawn  is  essentially  different  from 
those  which  make  tbe  simple  doing  of  a 
forbidden  act  unlawful,  as  in  the  cases  of 
removal  or  disposal  of  crops  before  the 
liens  of  the  landlord  are  satiKfied,  the  sale 
of  spirituous  liquor  without  license,  and 
tbe  like.  Under  this  statute  the  forbidden 
act  must,  in  order  to  be  indictable,  be  ac- 
complished with  a  specific  intent,  and  the 
courts  cannot  disregard  this  clearly,  ex- 
pressed purpose  of  tbe  legislature.    Now 


It  !■  very  plain,  as  stated  by  his  honor, 
that,  if  an  act  must  necessarily  produce  a 
certain  result,  it  must  be  presumed  that 
sacb  a  result  was  intended ;  but  whether 
such  a  result  necessarily  follows  an  act 
mnst,  as  we  bare  said,  be  first  found  by 
tbe  Jury  before  tbe  presumption  can  arise. 
If  the  property  Included  in  tbe  mortgage 
(other  tban  the  mule)  was  abundantly 
sufficient  and  available  to  pay  tbe  indebt- 
edness, there  could  be  no  such  prejudicial 
result  as  contemplated  by  the  statute. 
Suppose  $500  worth  of  property  Is  mort- 
gaged to  secure  a  debt  of  f  10,  can  it,  wttb 
reason,  be  said  that  a  disposition  of  a 
small  part  of  the  property  would  neces- 
sarily hinder,  delay,  or  defraud  tbe  mort- 
gagee? This  would  be  applying  a  much 
harsher  rale  of  construction  to  a  penal 
statute  ( which  of  course  must  beconstrued 
strictly)  tban  is  recognised  in  tbe  trial  of 
civil  cases  for  the  fraudulent  disposition 
of  property,  and  we  cannot  believe  that 
such  was  tbe  Intention  of  the  legislature. 
This  view  also  finds  support  in  tbe  lan- 
guage of  the  latter  part  of  the  statute,  in 
which  it  is  provided  that  upon  the  failure 
of  an  officer,  after  diligent  search,  to  find 
the  property,  or  tbe  failnre  to  produce  it 
upon  tbe  demand  of  the  mortgag^ee,  there 
should  be  only  a  prima  facie  case  as  to 
tbe  disposition  and  intent.  To  farther 
illustrate,  take,  for  instance,  tbe  case  of 
State  ▼.  Barbee,  92  N.  C.  820,  in.  wbicb  the 
defendant  was  Indicted  for  shooting  at  a 
railroad  train  with  intent  to  injure  the 
car,  etc.  It  the  shooting  had  been  done 
from  a  point  a  mile  distant  from  the  train, 
the  court  would  have  erred  in  telSIng  tbe 
Jury  that  the  law  presumed  the  intent 
from  the  act  of  shooting,  but  it  was  prop- 
erly left  to  the  Jury  to  say  whether  the  act 
was  done  in  sucb  dose  proximity  to  tbe 
train  as  to  "naturally  and  necessarily  re- 
sult" in  such  injury,  in  which  case  tbe  law 
would  have  presumed  that  the  defendant 
intended  the  consequences  of  his  act.  His 
honor,  in  tbe  present  case,  after  stating 
these  general  propositions  of  law,  should 
have  directed  the  Jury  to  determine  what 
were  the  necessary  consequences  of  the 
disposition  of  tbe  mule,  and,  in  dointc  this, 
that  they  should  consider  tbe  amount  of 
the  debt,  tbe  value  and  tlie  availability  of 
the  nndisposed  proper^  audits  character, 
and,  if  they  believed  that  tbe  disposition 
of  the  mule  would  naturally  or  necessarily 
result  in  the  hindering,  delaying,  or  defeat- 
ing of  tbe  debt,  tbe  law  presumed  that 
the  defendant  Intended  such  a  result. 
What  we  bave  said  has  reference  only  to 
the  presumption  of  intent;  for,  no  matter 
how  much  property  may  be  reserved.  If 
the  actual  criminal  intont  be  proved,  'the 
defendant  would  be  guilty.    New  trial. 

State  v.  Jacobs. 

(Supreme  Court  of  Norfk  CaroUna.    Nor.  U, 

1890.) 

CRnosAi.  Law— AxRBST  or  JuDomirT— Cbsd- 
IBILITT  OP  Witness. 

1.  That  two  indicted  with  prisoner  for  a  mur- 
der had  already  been  oonvictad  Is  no  ground  for 
arrest  of  judgment. 

2.  A  statement  made  by  witness  before  trial 
may  Ije  shown  to  corroborate  his  testimony, 
where  an  attempt  Is  made  to  impeach  him.  - 
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8.  That  m  witmn  wbo  testified  that  he  'was 
present  whan  deoeaaed  was  shot  did  not  know 
where  deceased  lived,  or  the  date  when  she  was 
shot,  will  not  warrant  a  charge  to  disbelieve  his 
testimony. 

Appeal  from  superior  court,  Robeson 
county;  Bbown,  Jadge. 

Tbe  appellant  prisoner  and  tbree  others 
were  Indicted  toother  for  the  murder  of 
Canals  Arps.  Upon  their  arraignment, 
th^  severally  pleaded  not  gnilty.  On  the 
trial,  a  witnees  for  the  state,  Alexander 
Oxendine,  testlfled  that  he  was  present 
when  tbe  prisoner  shot  tbe  deceased ;  he 
stated  that  others  also  fired  gans  at  her. 
On  his  cross-examination,  which  tended 
to  Impeach  his  testimony,  be  said :  "  I  tes- 
tified on  my  trial  [be  bad  been  indicted  and 
tried  tor  tbe  same  oBenseJ  that  Make  and 
I  did  nothing,  bnt  that  Pordle  [the  ap- 
pellant] and  Steve  Jacobs  did  the  shoot- 
ing at  Mrs.  Arps.  I  did  not  know  myself 
where  Mrs.  Arps  lived,  and  don't  know 
the  date  wben  she  was  shot."  Another 
witness  for  the  state.  Atlas  Oxendine,  tes- 
Ufled  that  he  saw  the  prisoner,  and  others 
indicted  with  him,  "going  towards  Mrs. 
Ai-pa',  evening  before  she  was  shot.  Early 
next  morning,  on  Saturday,  saw  prisoner 
and  Steve  Jacobs  and  Alex.  Oxendine  near 
the  Pot  Jacobs  place,  between  prisoner's 
honae  and  Mrs.  Arps'.  They  were  going, 
towards  prisoner's  bouse.  Pardie  Ja- 
cobs [prisoner]  asked :  'How  tar  going.' 
Pnrdle  said  he  had  been  to  '  Squire  Mcln- 
tyre's.'  He  went  on  to  say :  *  Secrets  are 
ont:  yon  will  be  apt  to  get  Into  tbem, 
and  don't  say  anything  about  seeing  me 
this  morning,  or  it  will  not  be  good  tor 
yoo.*"  Witness,  cross-examined  at  length 
by  prisoner's  counsel,  also  stated  that  he 
made  statement  of  above  to  "Squire  Mc- 
iDtyreu "  Squire  Mclntyre  was  also  exam- 
ined for  tbe  state,  and  testified  that  the 
prisoner  was  at  his  house  early  the  next 
morning  after  the  homicide;  that,  2G  mhi- 
ntea  after  prisoner  left.  Atlas  Oxendine 
(witness  next  abovcmentloned)  came  to 
bis  bouse,  and  stated  that  be  saw  Purdle 
and  Steve  Jacobs  and  Alexander  Oxendine 
early  that  morning,  and  that  Pnrdle 
said  not  to  tell  that  he  saw  them,  or  It 
would  not  be  good  for  blm.  This  state- 
ment of  Atlas  Oxendine  to  witness  was 
objected  to  by  prisoner-  The  state  offered 
it  only  to  corroborate  Atlas  Oxendine. 
Objection  overruled.  Exception  by  pris- 
oner. There  was  a  verdict  uf  guilty,  and 
Judgment  of  death.  There  was  a  motion 
for  a  new  trial,  tbe  prisoner  assigning  as 
error  **(!)  the  exception  to  admission 
of  evidence  of  witness  Mclntyre  above  set 
forth, "  which  was  not  sustained;  (2)  be- 
cause tbe  court  failed  to  Instruct  tbe  Jury 
tha  t  tb^  should  not  believe  Alex.  Uxen- 
dine's  testimony,  because  he  could  not 
Mtate  any  date  or  night  when  Mrs.  Arps 
was  shot."  The  court  did  fail  to  so 
charge  tbe  Jury.  The  motion  was  over- 
ruled. Tbe  prisoner  also  moved  in  arrest 
of  Judgment  upon  the  ground  that  "it  ap- 
peared from  tbe  record  that  Steve  Jacobs 
and  Alex.  Oxoidlne  had  already  been  con- 
victed of  the  same  murder  of  Mrs.  Arps  on 
tills  bill  of  indictment. "  The  motion  was 
denied,  and  the  prisoner  excepted,  and  ap- 
pealed to  this  court. 


Wm.  B/acfr,  tor  appellant. 
General,  for  the  State 


TbeAttozTiey 


Mbrrimon,  C.  J.,  {after  stating  the 
tkcta  aa  above.)  There  Is  no  merit  in  any 
of  the  prisoner's  exceptions.  The  motion 
in  arrest  of  Judgment  is  wholly  without 
force.  That  two  of  the  persons  indicted 
with  tbe  prisoner  tor  the  murder  charged 
in  tbe  Indictment  had  been  tried  and  con- 
victed could  not  relieve  or  excuse  him  from 
answering  for  tbe  crime  charged  against 
him.  He  and  they  were  alike  guilty,  and 
it  can  make  no  difference  that  two  of  them 
were  tried  atone  time  and  the  prisoner  at 
another. 

As  to  the  first  exception  to  evidence,  It 
appears  from  the  nature  of  the  evidence  of 
the  witness  Atlas  Oxendine,  and  the  char- 
acter of  his  cross-examination,  that  the 
purpose  of  the  prisoner  was  to  Impeach 
his  testimony.  It  was  competent,  therefore, 
to  corroborate  him  by  proving  that  he 
had  before  the  trial  stated  to  the  witness 
Mclntyre,  in  substance,  part  of  the  mate- 
rial facts  stated  by  him  on  the  trial.  This 
Is  settled.  State  v.  Whitfield,  92  N.  C.  831 ; 
State  V.  Rowe,  98  N.  C.  629,  4  S.  E.  Rep. 
606;  State  v.  Brewer,  98  N.  C.  607, 3  S.  E. 
Rep.  819;  State  v.  Morton,  ante,  112,  (de- 
cided at  this  term.) 

The  evidence  ot  the  witness  Alexander 
Oxendine  was  relevant  and  competent. 
Tbe  court  had  no  authority  to  tell  the  Jury 
that  they  shonld  not  believe  it.  It  was 
their  province  to  believe  or  disbelieve  it. 
That  the  witness  himself  could  not  tell 
where  the  deceased  lived,  nor  the  time 
when  she  was  shot,  did  not  destroy  his  tes- 
timony. That  he  did  not,  might  or  might 
not  go  to  his  discredit,  this  depending 
upon  attending  facts, — as  to  his  oppor- 
tunities, length  ot  time,  etc.  We  have 
carefully  examined  tbe  record,  and  find  it 
In  all  respects  sufficient  to  warrant  the 
Judgment.  There  is  no  error,  and  tbe 
Judgment  must  be  affirmed. 


State  ▼.  Moobb. 

(Swonme  Court  of  North  Carolina.    Kov.  18, 

1890.^ 

Vbkdiot  Of  Cbhonal  Cisxs. 
It  is  not  within  the  province  of  the  court  to 
find  defendant  not  gniHty  on  a  special  verdict,  in 
which,  after  certain  facts  found,  it  is  stated: 
"If,  on  these  factSL  defendant  is  guilty  inlaw,  we 
find  him  guilty;  if,  on  these  facts,  he  is  not  guilty 
In  law,  we  iind  him  not  guilty. " 

Appeal  from  superior  court,  Anson 
couuty;  Graves,  Judge. 

In  this  CR^e,  the  defendant  is  charged  in 
a  criminal  warrant  with  a  violation  of  an 
ordinance  of  the  town  of  McFarland.  He 
was  convicted  before  the  mayor  of  that 
town,  and  appealed  to  the  superior  court. 
In  the  latter  court,  the  warrant  was 
amended,  and  he  pleaded  former  acquittal. 
On  tbe  trial,  the  Jury  rendered  what  pur- 
ported to  be  a  special  verdict,  which  con- 
cluded as  follows:  "If,  on  these  facts  [the 
facts  found]  the  defendant  Is  guilty  In  law, 
we  find  him  guilty ;  If,  on  these  facts,  be  Is 
not  guilty  In  law,  we  find  him  notguUty." 
Thereupon  tbe  court  made  this  entry  on 
the  record:    "Upon  this   verdict   of   the 
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Jnry,  the  conrt  finds  the  defendant  not 
suilty,  and  orders  that  he  be  dlacbarged." 
The  Bolicitor  for  the  state  excepted  and 
appealed. 

Tbe  A  ttoroey  Oeneral,  for  the  State.  J. 
A.  Lockbart,  for  appellee. 

Mkbrimo.n,  0.  J.,  (after  stating  the  tacts 
as  above.)  The  trial  was  incomplete  and 
ineffectual,  certainly  for  the  parposea  of 
this  action.  Tbe  Jury  rendered  no  verdict 
of  ^ilty  or  not  snilty ;  tbey  simply  found 
that  certain  facts  stated  by  tbem  were 
true.  It  was  not  tbe  province  of  the  conrt 
to  find  that  tbe  defendant  was  guilty  or 
not  guilty.  It  should  have  said  that  tbe 
facts  found  did  or  did  not  constitute  the 
offense  charged  in  tbe  warrant,  and  tbe 
verdict  of  the  Jury  should  have  been  ren- 
dered by  them  in  accordance  witb  tbe 
opinion  of  the  court.  This  is  well  settled, 
and  it  is  struBge  indeed  that  courts  so  Ire- 
qoently,  no  doubt  by  mere  inadvertence, 
fall  to  observe  the  law  in  such  respect. 
State  V,  Bray,  89  N.  C.  480;  State  v. Stew- 
art, 91  N.  C.  668;  State  v.  Morris,  104  N.  C. 
837. 10  S.  £.  Bep.  454.  There  Is  error.  Tbe 
case  must  be  tried  and  disposed  of  accord- 
ing to  law.  To  that  end,  let  this  opinion 
be  certified  to  tbe  superior  court.  It  Is  so 
ordered. 

Stats  v.  Uonoxr. 
(SuptWMCowrtcif  North  CaroliTM.  Deo.  1,1890.) 

Appeal  from  8iii>erior  oourt,  Koore  oonnty; 
Graves,  Judge. 

J.  C.  Blaai  for  appellant  The  Attorney  Ofnr 
tnA,  Sac  the  State. 

CI.ARK,  J.  lite  iury  have  rendered  no  verdict 
They  find  oertain  nets  to  be  true,  and  add :  "If, 
upon  the  foregoing  state  of  faots,  his  honor  be 
of  opinion  that  the  defendant  is  guilty,  then  the 
lory  find  him  guilty;  if  not,  then  the  Jury  find 
him  not  guilty. "  The  record  then  stated:  "His 
honor,  upon  tbe  foregoing  facts,  being  of  the  opin- 
ion that  the  defendant  is  guilty,  adjudges  that  be 
pay  a  fine  of  ti26,  and  costs. "  This  was  doubtless 
an  inadvertence,  but  the  effect  is  a  Judgment  pro- 
nounced without  a  verdict  to  snpport  It  State  v. 
Moore,  ante,  319,  (at  this  term,)  and  cases  there 
cited.  Begularly,  the  court,  upon  the  facts  found, 
should  have  Instructed  the  Jury  that  their  ver- 
dict should  be  guilty,  or  not  guilty,  and,  such  ver- 
dict having  been  entered  up,  the  court  should 
thereupon  have  sentenced  the  prisoner,  or  have 
discharged  him,  as  the  case  might  be.  From  the 
former  Judgment,  the  defendant  might  appeal, 
and  from  the  latter,  the  state.  Code,  |  1287.  For 
tbe  reasons  given,  we  must  declare  that  there  is 
error.  The  transcript  of  the  record  on  appeal 
was  imperfect  in  not  setting  out  that  the  court 
was  held,  etc.  State  v.  Butts,  91  TX.  C.  524. 
This,  however,  has  been  amended  by  a  supple- 
mentary record  having  since  been  sent  up.   Error. 


AiKKN  et  al.  V.  Oardnbb. 

(Swpreme  Court  of  North  Ca/roUma.    Nov.  94, 
1890.)  " 

Allotmkst  of  HomsTaAD— Affbai. 

Upon  appeal  from  the  report  of  apivalsers 
allotting  a  homestead  to  a  Judgment  debtor,  the 
equities  of  the  parties  cannot  be  passed  upon,  the 
duties  of  the  appraisers  extending  no  further 
than  the  valuation  and  allotment  by  bounds  of 
the  homestead. 

This  is  a  question  as  to  tbe  allotment  of 
a  homestead,  heard  on  objections  filed  be- 


fore Btitom,  J.,  at  the  March  term,  1889,  of 
the  superior  court  of  Durham  county. 
Tbe  case  on  appeal,  asstated  by  tbe  Judge, 
is  as  follows:  "(1)  Itis  admitted  that  the 
Judgment  under  which  the  execution  was 
Issued,  and  homestead  allotted,  was  dock- 
eted in  Durham  coonty,  February  22. 1886. 
(2)  It  is  admitted  tbat  tbe  mortgages  to 
Wyatt,  Womble,  and  others  were  d&ted— 
Womble.  '80th  of  April,  1887;'  to  Mrs. 
Gardner. 'August.  1887;'  Wyatt  A,  Bowl- 
ing, '7tb  of  December,  1887,'— covering  the 
land  levied  on  and  included  In  hometitead 
allotment.  (8)  Tbe  contract  with  Rhine 
was  dated  April  20,  1886,  and  registered 
March  27, 1888;  and  on  7tb  February.  ISS!^, 
another  contract  was  made  witb  tbesame 
party,  and  registered  March  27, 1880.  (4) 
The  execution  'was  issued  February  21, 
1889;  homestead  allotment  made  Febrn- 
ary  25,  1889.  Rhine  filed  exceptions  on 
Marcb  19,  1889.  (6)  Defendant  purposes 
to  file  bis  exceptions  April  1, 1889.  (6)  The 
date  of  bond  for  title  to  Gardner  was  2Ulb 
of  April,  1886;  deed  made  in  pursuance  to 
this,  9tta  of  May,  1887.  This  deed  was  reg- 
istered. The  plaintiffs  moved  to  dismiss 
tbe  exceptions  filed  by  Gardner  and  Bblne, 
upon  the  ground  tbat  Gardner's  was  not 
taken  in  apt  time,  and  tbat  Rhine  bad  no 
such  interest  as  to  allow  bim  to  file  excep- 
tions, as  shown  by  the  exceptions  them- 
selves. Defendant  Insisted  they  were  in 
apt  time,  ns  the  return  of  tbe  appraisers 
did  not  show  when  it  was  filed,  and 
that  there  was  no  minute  returned  on  tbe 
docket  of  the  clerk  showing  tbe  time  of  fil- 
ing. Plaintiffs  admitted  tills  to  be  so,  and 
asked  leave  to  examine  the  clerk  and  sher- 
iff to  prove  the  time  of  filing,  and  to  have 
therecord  made  noiie pro  tune.  Tbecourt 
admitted  tbe  testimony.  The  clerk  was 
sworn  by  tbecourt,  and  testified  tbat  the 
return  was  filed  in  his  office  on  17th  of 
March,  1889,  or  either  that  he  did  not  en- 
ter the  same  because  his  fees  were  not 
paid,  and  be  was  not  requested  to  do  so 
by  the  plaintiOs;  that  be  made  no  tran- 
script to  be  filed  with  the  register  for  same 
reason.  Clerk  further  testifies  that  no 
transcript  was  filed  by  the  officer  at  all, 
duly  tbe  original.  Clerk  further  testifies 
tbat  he  made  no  entry  of  it  at  all,  did  not 
mark  It  filed,  but  put  tbe  return  in  tbe  box 
containing  tbe  Judgment.  The  conrt  al- 
lowed the  clerk  to  make  the  record  abow- 
ing  tbe  date  of  filing.  Tbecourt  overruled 
the  plaintirrs'  motion  to  dismiss.  Plain- 
tiffs then  moved  to  overrule  the  excep- 
tions of  tbe  defendant,  Gardner,  and  of 
Rhine,  upon  the  ground  tbat  tbe  excep- 
tions did  not  show  tbat  the  land  actually 
allotted  to  tbe  defendant  was  not  worth 
one  thousand  dollars,  and  that  tbe  ques- 
tion as  to  the  equities  of  tbe  parties  coold 
not  be  raised  in  this  proceeding.  The  de- 
fendant proposed  to  prove  tbat  the 
money  alleged  to  be  due  on  the  mnrtgagres 
was  for  part  of  tbe  purchase  money  of  tbe 
land ;  that  Mrs.  Gardner  had  loaned  her 
husband  fSOO  October  20, 1885,  flOO  April 
22,  1887,  to  pay  for  the  land,  and  that 
then  tbe  deed  as  executed  to  her  husband, 
it  was  turned  over  to  her  by  ber  husband 
to  be  held  until  she  was  reimbursed ;  tbat 
this  money  was  her  separate  property. 
The  defendant  asked  the  court  to  submit 


Digitized  by 


Google 


N.  C.) 


DRAKE  V.  CONNELLY. 


251 


tbe  following  issuefl:  The  allotment  ot 
bomestead,  tbe  mortgage,  the  contract, 
the  receipts  of  Mrs.  Gardner,  tbe  bond  for 
title,  tbe  deed,  jadgineat,  and  execution, 
and  the  exceptlona  filed  with  this  state- 
ment to  constitute  case  in  anprenie  court. 
The  court  excluded  the  evidence  offered 
by  defendant,  refused  to  submit  to  the 
J017  tbe  issues  tendered,  and  held,  as  a 
matter  of  law,  that  the  record  by  the 
clerk  nunc  pro  tune  did  not  debar  defend- 
ant, Gardner,  of  his  right  to  file  excep- 
tions: that  tbe  only  inquiry  in  this  pro- 
ceeding was  the  actual  value  of  the  land 
allotted :  and  that  In  this  proceedlne  the 
questions  raised  by  defendant  and  Bhine 
could  not  be  raised  and  passed  upon,  and, 
as  tbe  exceptions  did  not  allege  tbe  land 
actually  allotted  was  not  worth  $1,000,  the 
exceptions  should  be  overruled;  and  de- 
fendant appealed." 

W.  W.  Fuller  and  J.  S.  ManBtng,  for  ap- 
pellant. J.  C.  L.  Harris  and  It.  W.  York, 
lor  appellees. 

Avert,  J.,  (after  staUng  tbe  facta  aa 
above.)  There  was  no  exception  that 
raised  the  question  whether  the  home- 
stead allotted  was  worth  more  or  less 
tban  $1,000.  The  Judge  below  finds  that 
the  objections  were  filed  in  apt  time,  but 
bolds  that  no  Issue  was  raised  by  them 
which  It  was  his  duty  to  submit  in  this 
proceeding.  We  concur  with  his  honor  in 
tbe  opinion  that  the  equities  set  up  by  the 
parties  cannot  be  passed  upon  on  an  ap- 
peal from  the  appraisers,  whose  duties  ex- 
tended no  further  than  the  valuation  and 
allotment  by  bounds  of  the  homestead. 
Galley  v.  Cole,  102  N.  C.  33.3,  9  S.  E.  Rep. 
196:  Thornton  v.  Vanatory,  ante,  203, 
(at  this  term.)    No  error. 


Stats  v.  Ritchik. 

^Supreme  Court  of  North  OmroUna,    Nov.  Si, 
law.) 

BaoAVB— toioTMXMT  A*  CoMMoir  Law. 
An  indictment  for  permlttlDer  a  prisoner  to 
escape  from  custody  which  otaarges  that  the  pris- 
oner was  arrested  oy  defendant  by  antiuvity  of  a 
warrant  tor  bastardy,  aad  that  defendant  subse- 
qaently,  anlawfully  and  Diligently,  permitted 
the  priMner  to  escape,  is  vaud  at  oommon  law. 


Appeal  from  superior  court,  Stanly 
county;  Shipf,  Judge. 

Tbe  Attoraey  General,  for  the  State. 

Clabk.J.  Ane8capelBdefinedtobe''when 
one  wbo  Is  arrested  gains  his  lit>erty  be- 
fore be  Is  delivered  in  due  course  of  law," 
(1  RnsH.  Crimes,  467;)  and  by  another 
eminent  authority  tersely  as  "  the  depart- 
nreof  a  prisoner  from  custody,"  (2  Whart. 
Crlm.  Law,  S  2606.)  These  definitions  are 
cited  and  approved  by  SiaxB,  C.  J.,  in 
State  V.  Johnson,  94  N.  C.  924.  The  indict- 
ment cbarges,  in  proper  and  sufficient 
t«rms,  that  tbe  prisoner  was  arrested  by 
tbe  defendant  by  authority  of  a  warrant 
for  bastardy,  and  that  the  defendant  sub- 
aeqaently, unlawfully  and  negligently, per- 
mitted tbe  prisoner  to  escape.  Tbe  war- 
rant for  bastardy  was  legal,  and  sufiiclent 
aotbority  to  arrest  such  prisoner.  Code, 
i  S2;  State  v.  Palin,  68  N.  C.  471 ;  State  v. 


Green,  71  N.  C.  172.  Tbe  indictment  was 
therefore  valid  at  common  law,  as  may  be 
seen  from  above  citations.  This  renders 
it  unnecessary  to  consider  whether  tbe  In- 
dictment was  not  also  sufiiclent  under  the 
statute.  Code,  {  1022.  The  motion  to 
quash  was  improvldently  allowed.  Er- 
ror. 


Statr  y.  Bebrier  et  al. 

(Supreme  Cowrt  of  North  Carolina.    Nov.  Si, 
1890.) 

CRosB-ElXAMnrATioN  or  Witness. 
A  witness  for  the  state  testified,  on  oross- 
ezaminstion,  that  her  feeling  towards  the  de- 
fendants were  not  friendlr,  and  was  then  aslced 
if  there  was  not  a  bitter  fend  between  her  family 
and  that  of  defendants.  Held,  that  the  qaesti<m 
was  properly  excluded. 

Appeal  from  superior  court,  Davidson 
county;  Bynxim,  Judge. 
Tbe  Attorney  Oeneral,  for  the  State. 

Clark,  J.  A  witness  for  the  state  was 
asked,  on  cross-examination,  as  to  her 
feelings  towards  the  defendants.  She  an- 
swered that  they  were  not  friendly.  She 
was  then  asked  if  there  was  not  a  bitter 
feud  between  her  family  and  the  family  of 
the  defendants.  On  objection  by  thestate, 
tbe  question  was  excluded,  and  defendants 
excepted.  The  sole  pertinency  of  the  last 
question  was  to  lay  the  foundation  on 
which  to  base  further  questions,  or  infer- 
ence that  witness  was  not  friendly  to  the 
defendants.  As  she  had  already  answered 
that  Inquiry  direct,  the  latter  question 
could  serve  no  purpose,  and  was  pro{>erly 
excluded.    No  error.  • 


Drake  v.  Connelly  et  al. 

(Supreme  Cowrt  of  North  Carolina.   Nov.  84, 
1890.) 

CaSB  on  APPaU.— iHSTRVOnORB. 

1.  Where  a  case  on  appeal  and  counter-case 
were  both  sorved  in  proper  time,  bnt  the  ]adge 
died  before  settling  theoase,  and  appellant  moved 
tor  a  new  trial  on  the  eronnd  that  the  case  had 
not  l>een  settled,  a  motion  by  appellee  to  with- 
flraw  his  oase,  and  leave  appellant's  statements 
to  stand  as  the  case  on  appeal,  should  l>e  al- 
lowed. 

a.  In  a  case  upon  appeal.  U  the  end  of  the 
statement  of  the  evidenoe,  the  clerk,  instead  of 
copying  the  prayer  for  instruction,  referred  to  it 
as  follows:  "Bee  pafte  16  and  17."  This  was 
immediately  followed  by  the  words:  "His  honor 
declined  all  said  special  izLStractions,  and  de- 
clined to  put  his  instructions  in  writing,  as  re- 
?[ue8ted,  and  defendants  excepted."  l^en  fol- 
owed  the  charge  of  the  court.  Held,  that  the 
case  mnst  be  read  as  if  the  prayer  had  been  writ- 
tea  oat  in  fall  at  the  place  of  the  reference,  and 
thus  it  would  appear  that  it  was  made  "at  or 
before  the  close  of  the  evidence, "  as  required  by 
Code  N.  C.  i  414. 

8.  Under  the  provisions  of  such  section,  re- 
quiring the  charge  lb  be  put  in  writing,  a  refusal 
to  do  80  entitles  defendants  to  a  new  trial. 

Appeal  from  superior  court,  Iredell  coun- 
ty; Shipp,  Judge. 

Action  by  E.  B.  Drake,  administrator, 
against  J.  B.  Connelly  and  his  sureties  on 
his  oBicial  bond  as  clerk  of  tbe  superior 
court,  Iredell  county.  Judgment  for  plain- 
tiff, and  defendants  appeal.  Code  N.  C.  S 
414,  provides  that  tbe  Judge  shall  put  his 
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instrnctlons  In  writliiar,  and  read  tbem  to 
tho  Jury. 

W.  M.  Bobbins,  for  appellants.  D.  M. 
Furcbes,  (or  appellee. 

Shbpbero,  J.  The  appellants  served 
tbelr  case  on  appeal,  and  the  appellee  bis 
counter^:ase,  both  In  proper  time.  The 
Judge  took  the  papers  to  settle  the  case, 
but  died  before  it  was  done.  The  appel- 
lants move  in  this  court  for  a  new  trial, 
on  the  ground  that  the  case  has  not  been 
settled.  Tbeappellse  asks  to  withdraw 
his  case,  and  leave  the  appellants'  state- 
ment to  stand  as  the  case  on  appeal.  We 
think  tbe  appellee's  motion  should  be  al- 
lowed. We  do  not  see  howtbe  appellants 
can  object  to  the  statement  made  out  by 
themselves.  It  is  very  evident  from  an  in- 
spection of  the  record  that  the  defendants' 
prayer  forinstructions  does  not  appear  In 
its  proper  place  in  the  transcript  prepared 
by  tbe  clerk.  It  is  to  be  found  on  pages  16 
and  17,  and  is  immediately  preceded  by  an 
order  in  the  cause  made  at  a  former  term 
by  his  honor  Judge  Pbimfs,  and  is  suc- 
ceeded by  the  verdict  of  tbe  Jury  at  Sep- 
tember term,  1890.  In  tbe  case  upon  ap- 
peal, at  tbe  end  of  the  statement  of  the 
evidence,  the  clerk,  instead  of  copying  the 
prayer  for  instructions,  refers  to  It  as  fol- 
lows :  "  See  page  16  and  17. "  This  is  im- 
mediately followed  by  the  words:  "His 
honor  declined  all  said  special  Instrno- 
tions,  and  declined  to  put  his  instructions 
in  writing,  as  requested,  and  defendants 
excepted. "  Then  follows  the  charge  ol  the 
court.  We  must  therefore  read  tbe  case 
as  if  the  prayer  bad  been  written  oat  in  full 
at  the  place  of  the  reference,  and  thus  it 
would  appear  that  it  was  made  in  apt 
time,— "at  or  before  tbe  close  of  the  evi- 
dence." Code,  §  414.  As  one  of  tbe  in- 
structions asked  was  that  the  charge 
should  be  put  in  writing,  and  read  to  the 
Jury,  the  refusal  to  do  so  was  very  plainly 
n  violation  of  the  above  provision  nf  the 
Code.  The  defendants  are,  for  this  rea- 
son, entitled  to  a  new  trial. 


Bank  v.  Burns  et  a/. 

(Supreme  Court  qf  North  CaroUna.   Vov.  18, 
1800.) 

ATFBAL  rBOH  CI.IIRK  OI  COCBT— GiBTIOBABI. 

1.  Code  N.  C.  i  488,  par.  1,  confers  on  the 
olerk  of  court  acttng  for  and  in  the  place  of  the 
court,  authority  to  refuse  or  grant  an  order  re- 
quiring a  Judgment  debtor  to  appear  and  answer 
concerning  his  property.  By  sections  262  and 
868,  aioy  party  may  appeal  from  any  decision  of 
the  clerk  of  the  superior  court,  on  an  Issue  of 
law.  or  legal  Inference,  to  the  Judge,  without  un- 
dertaldng;  but  an  appeal  can  only  be  taken  by  a 
party  aggrieved,  who  appeared  and  moved  for  or 
opposed  tbe  order  or  Judgment  appealed  from,  etc. 
Meld,  that  an  appeal  lies  at  onoefrom  an  order  of 
the  olerk  requiring  a  Judgment  debtor  to  appear 
and  answer  oonoenilng  his  property,  where  the 
aiBdavit  for  theorder  is  objected  to  on  the  ground 
of  its  insufficiency,  and  the  clerk  has  no  author- 
ity to  allow  ordisallowthe  appeal;  and,  on  his  re- 
fiual  to  prepare  a  statement  of  the  case  as  re- 
quired by  Code,  {  2H,  the  court  in  term,  or  a 
Judge  at  chambers,  may  direct  him  to  do  so  by 
simple  order. 

2.  An  order  of  the  court  granting  a  writ  of 
certiorari,  commanding  the  clerk  to  send  to  the 


Judge  a  transcript  of  tiie  record,  Is  not  in  any 
sense  interlocutory,  and  no  appeal  lies  from  ft 
at  once,  or  at  alL 

Appeal  from  superior  court,  Moore  coun- 
ty. Orates,  Judge. 

It  appears  from  the  record  that,  on  the 
28th  of  September,  1883,  the  plaintiff  bad 
a  Judgment  against  the  defendant,  in  the 
superior  court  of  the  county  of  Moore,  for 
9l|089.83, etc.and  thatthe  samewas  dock- 
eted; that  afterwards,  on  the  26tbof  June, 
1890,  it  began  its  proceedings  supplement- 
ary to  the  execution  against  the  defend- 
ants, and,  as  to  tbe  same,  filed  the  afQda- 
vit  of  its  agent,  upon  which  is  based  its 
motion  before  the  court,  (the  clerk,)  for 
an  order  rcQulrlng  the  defendants  to  an- 
swer, etc.,  as  required  by  law  in  such 
cases.  The  defendants  insisted  that  the 
afSdavlt  was,  in  law.  Insufficient  in  re- 
spects specified  to  warrant  such  order. 
The  court  decided  that  it  was  sufficient, 
and  made  the  order  demanded.  Tbe  de- 
fendants excepted,  and  appealed  to  tbe 
Judge.  The  court  refused  to  allow  tbe  ap- 
peal. Afterwards,  the  defendants  filed 
tbelr  petition  to  tbe  Judge  of  the  court,  de- 
manding that  the  writ  of  certiorari  be  di- 
rected to  tbe  clerk  of  the  court, command- 
ing him  to  send  to  him  the  papers.  Judg- 
ments, and  orders  in  such  proceedings  be- 
fore him,  (the  clerk.)  acting  as  and  for  the 
court.  At  October  term,  1890,  of  said 
court,  the  court  made  its  order  directing 
and  requiring  the  clerk  of  the  court  to 
"send  up  to  the  next  term  of  this  court  a 
complete  transcript  of  the  proceedings*  in 
supplementary  proceedings  had  before 
him  in  this  cause. "  The  plaintiff  excepted 
to  this  order,  and  appealed  to  this  court, 
assigning  as  error:  "(1)  That  the  court 
should  not  have  granted  a  writ  of  certio- 
rari to  the  defendants  at  this  stage  of  the 
proceedings,  the  defendants  not  being  en- 
titled to  appeal  from  a  refusal  of  tbe  clerk 
to  dismiss  for  want  of  Jurisdiction,  or  for 
any  other  cause,  and  the  writ  of  eertiorati 
being  a  But>stitute  for  an  appeal.  (2)  The 
defendants  were  not  entitled  to  said  order 
upon  their  petition. " 

A.  W.  Haywood,  for  plaintiff.  John 
Devereux,  Jr.,  tot  defendants. 

Mkrrimon,  C.  J.,  (after  Btatlog  tbe  iketa 
as  above.)  The  statute  (Code,  §  488,  par. 
1)  confers  upon  the  clerk  of  the  superior 
court,  acting  for  and  in  the  place  of  tbe 
court,  authority  to  hear  and  allow  or  dis- 
allow the  motion  of  tbe  plaintiff  for  an  or- 
der requiring  the  defendants  to  "appear 
and  answer  "concerning  their  property,  as 
therein  allowed.  The  order,  when  made, 
was  to  be  treated  and  to  have  effect  as 
that  of  the  court,  if  no  person  interested 
and  having  notice  made  objection  to  the 
same.  But  is  It  expressly  provided  by  tbe 
statute  (Code,  §§  252,  253)  that  "any  par- 
ty may  appeal  from  any  decision  of  tbe 
clerk  of  the  superior  court,  (In  cases  and 
matters'  where  he  may  act  as  and  for  the 
court.)  on  an  issue  of  law  or  legal  infer- 
ence, to  the  Judge,  without  undertaking; 
*  •  *  but  an  uppeal  can  only  be  taken 
by  a  party  aggrieved,  who  appeared  and 
moved  for  or  opposed  the  order  or  Judg- 
ment appealed  from,  or  who,  being  en- 
titled to  be  beard  therein,  had  no  notice 
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or  opportonlty  to  be  heard,  wbicb  fbct 
may  be  shown  by  affidavit  or  proof." 
Sucb  appeal  certainly  lay  at  once  trom  the 
order  complained  ol  In  this  case,  liecuuBe 
the  affidavit  objected  to  on  the  g:round  of 
its  insnfficiency  in  law,  and  the  order 
founded  upon  it.  so  far  as  appears,  lay  at 
thefunndatlon  of  the  pruceedings  supple- 
mentary to  the  ezecation.  Indeed,  it  ap> 
ppars  that  the  affidavit  was  essential  be- 
cause the  motion  founded  upon  Jt  was 
made  after  the  execution  was  issued,  and 
before  it  was  returned  by  the  sheriff.  Code, 
§  488,  par.  2.  It  may  be  that  if  the  defend- 
ants' objections  had  been  sustained  the 
motion  of  the  plaintiffs  could  not  have 
been  granted  at  all,  and  the  proceedlnf^ 
might  have  been  abandoned.  It  may  be 
that  an  appeal  to  the  Judge  dues  not  Heat 
once  from  every  decision  of  the  cleric  "  on 
an  issue  of  law  or  legal  Inference,"  object- 
ed to  by  a  party,  but  It  certainly  does  in 
a  caso  like  the  present  one,  when  an  objec- 
tion aHects  the  very  existence  of  proceed- 
ings. We  are  clearly  of  the  opinion  that 
the  appeal  lay.  The  cleric  had  no  author- 
ity to  allow  or  disallow  the  appeal.  The 
complaining  party  had  the  right  to  talce 
It,  and  to  have  the  same  entei-ed.  As  tlie 
clerk  refused  to  prepare  a  statement  of  the 
case,  of  his  decision,  etc.,  as  required  in 
sacb  cases  by  the  statu  be,  (Code,  S  254,) 
the  court  In  term,  or  the  judge  at  cham- 
bers, might,  upon  proper  application,  di- 
rect, by  simple  order,  the  clerk — its  own 
officer — to  do  as  the  law  required  him  to 
do.  The  plaintiff  appealed  from  the  or- 
der of  the  court  granting  the  writ  of  cer- 
tiorari to  be  directed  to  the  clerk,  com- 
manding him  to  send  to  the  Judge  a  tran- 
script of  the  record  of  the  proceedings,  etc. 
Tile  court  did  not  examine  the  decision  of 
the  clerk  complained  of;  that  matter  was 
not  before  it.  The  purpose  of  its  order 
was  to  enable  it  to  review  the  decision  of 
the  clerk,  and  correct  the  error,  if  any 
abonld  appear.  The  order  appealed  from 
was  not  in  any  proper  sense  interlocutory, 
it  was  merely  incidentalin  theconrse  ot  the 
action,  and  no  appeal  lay  from  it  at  once,  or 
at  all.  The  supposed  appeal  must  there- 
fore be  dismissed.    It  is  so  ordered. 


Statb  y.  Pbrocb  et  al. 

CSumtme  Court  cf  yorth,  Cctrotfna.    Nov.  SI, 

1890.) 

Imxcmsirr— Joiin>EB  or  Offbhssi— Vsbdiot. 
An  indictment  in  one  connt  oharged  cer- 
tain of  the  defendants  with  violating  Acts  N.  C. 
1889,  a  61,  i  1,  making  it  a  misdemeanor  to  re- 
sist apabiio  officer  in  diacharging  the  duties  of 
hij  offloe.  In  tlie  other  count  It  charged  the  other 
defendants  with  violating  section  2  of  the  statute 
making  it  a  misdemeanor  to  refuse  to  aid  a  pub- 
lic officer  in  arresting  any  person  or  in  retaking 
any  person  who  has  escaped  from  legal  custody. 
There  was  a  verdict  of  "not  guilty"  as  to  the  de- 
fendants named  in  the  first  count,  and  a  verdict 
of  *'gnilty"aa  to  the  others.  Held,  that  an  objec- 
tion that  the  two  offenses  oonld  not  be  tried  in 
the  same  iodiotment  came  too  late  after  verdict; 
that  the  acquittal  of  the  defendants  named  in  the 
first  count  was  equivalent  to  a  nol.  pros,  as  to 
them;  and  that  the  verdict  of  guilty  as  to  the 
others  left  snfflcient  to  enable  the  court  to  pro- 
ceed to  Judgment 

ne  Attorney  General,  for  the  State. 


Daw,  J.  Indictment  under  chapter  SI 
of  the  Acta  of  1889,  tried  before  Byndm,  J., 
at  the  September  term,  18(i0,  of  the  sa> 
perior  court  of  Davidson  county.  The  In- 
dictment  contains  two  counts,  the  first 
charging  the  defendants  Henry  Perdue 
and  LIzsle  Perdue  with  willfully  and  un> 
lawfully  resisting, delaying,  and  obstruct- 
ing  a  poblic  officer  in  aischarging  a  duty 
of  bis  office,  in  violation  of  section  1,  c. 
51,  Acts  1889,  and  the  second  charging  the 
defendants  Isam  Floyd,  Jim  Floyd,  Jule 
Ornbb,  Bob  Cecil,  and  Albert  Myers,  with 
willfully  neglecting  and  refusing  to  aid 
such  officer  In  arresting  the  persons  (three 
in  number)  mimed  In  the  warrant  of  ar- 
rest,  having  been  lawfully  commanded  to 
aid  such  officer,  in  violation  of  the  second 
section  of  the  act.  The  defendants  plead 
not  guilty,  and  upon  the  trial  there  was  a 
verdict  of  not  guilty  as  to  Henry  Perdue 
and  Liszie  Perdue,  the  only  defendants 
named  in  the  first  count,  and  a  verdict  of 
guilty  as  to  .lule  Qrubh,  Bob  C^  11,  and 
Albert  M.Ter8,  the  only  defendants  on 
trial  in  the  second  count.  The  defendants 
Qrubb,  Cecil,  and  Myers  "moved  the  court 
to  arrest  the  Judgment  on  the  ground  that 
there  was  a  detect  in  the  bill  of  Indictment 
in  this,  to- wit:  that  two  distinct  offenses 
were  charged  in  the  bill  ot  Indictment,  and 
that  there  was  a  misjoinder  of  counts  and 
offenses  not  triable  in  the  same  indictment, 
and  against  distinct  and  dlHerent  parties 
in  the  two  counts.  Per  contra,  the  solic- 
itor maintained— J^irst,  the  counts  could 
be  Joined,  the  whole  offense  being  at  the 
same  time  and  being  one  transaction,  and 
the  act  contemplating  a  joinder;  and, 
second,  that  if  there  was  a  misjoinder,  Ic 
was  cured  by  the  verdict  acquitting  the 
defendants  In  the  first  count,  the  indict- 
ment being  sufficient  to  proceed  to  judg- 
ment as  to  the  defendanto  in  the  second 
count.  The  coort  allowed  the  motion  in 
arrest  ot  Judgment,  and  rendered  Judgment 
discharging  the  deiendantB,  from  which 
the  state  appealed. 

The  first  section  of  tbe  Act  of  1889,  c.  61. 
ander  which  the  defendants  Henry  and 
Lliile  Perdue  are  indicted,  makes  it  a  mis- 
demeanor for  any  person  to  willfully  and 
nnlawfully  resist,  delay,  or  obstruct  a 
public  officer  in  discharging  orattempting 
to  discharge  tbe  duties  of  his  office;  and 
the  second  section,  under  which  the  other 
defendants  are  indicted,  enacts  that  "any 
person  who,  after  having  been  lawfully 
commanded  to  aid  an  officer  In  arresting 
any  person,  or  in  retaking  any  person  who 
has  escaped  from  legal  custody,  or  In  ex- 
ecuting any  legal  process,  willfully  neg- 
lects or  refuses  to  aid  such  officers,  shall 
be  guilty  of  a  misdemeanor. "  The  defend- 
ants named  in  the  first  connt,  and  who 
were  acquitted,  were  charged  with  a  vio- 
lation ot  the  first  section  ol  the  act,  and 
tbe  defendants  named  In  the  second  count, 
and  against  whom  there  was  a  verdict  of 
guilty,  were  charged  with  a  violation  ot 
tbe  second  section  of  the  act.  In  State  y. 
Hall,  97  N.  C.  474, 1  S.  E.  683,  It  is  said: 
"  Different  parties  cannot  be  charged  with 
different  and  distinct  offenses  in  the  same 
indictment."  In  that  case  two  distinct 
offenHee  werecharged  against  two  distinct 
boards  of  officers  sustaining  distinct  re- 
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latlons  to  tbe  city  of  Wilmington,  and  the 
objection  was  taken  by  demurrer.  In  the 
present  case  the  offenses  charged  are  of  the 
same  grade,  are  kindred  In  their  nature, 
relate  to  the  same  transaction,  nnd  sub- 
ject to  the  same  punishment.  Two  of  the 
defendants,  as  to  whom  there  was  a  ver- 
diet  of  not  gnilty,  are  indicted  In  one 
count  for  resisting  an  officer  in  the  dis- 
charge of  his  duty,  under  the  first  section 
of  the  act,  and  the  others,  as  to  whom 
there  was  a  verdict  of  guilty,  are  indicted 
for  refusing  to  aid  the  offlcer  under  the 
second  section  of  the  act.  Tnere  Is  no  ob- 
jection as  to  the  sufficiency  of  each  count, 
as  to  tbe  persons  respectively  embraced 
therein,  to  charge  the  offenses  set  out,  but 
it  is  insisted  that  they  cannot  be  tried  In 
the  same  indictment.  If  this  objection 
had  been  taken  in  apt  time  it  might  have 
been  available  to  tbe  defendajits,  unless 
tbe  solicitor  should  elect  to  enter  a  nol. 
pros,  as  to  one  or  the  other  of  the  counts, 
or  quash  the  Indictment,  and  proceed  up- 
on separate  indictments,  which  he  might 
have  done;  but  we  think  the  objection 
after  verdict  Is  too  late,  and  tbafsufln- 
cient  matter  appears  to  enable  the  court 
to  proceed  to  judgment."  Code,  S  118S; 
State  V.  McNeill,  98  N.  C.  562,  and  cases 
there  cited ;  State  v.  Harris.  106  N.  C.  6>'2,i 
and  cases  cited.  The  verdict  of  not  guilty 
as  to  the  defendants  In  the  first  count  was 
equivalent  to  a  nol.  proa,  as  to  them,  and 
there  being  a  verdict  of  guilty  as  to  the 
other  defendants,  upon  the  distinct  count 
in  the  indictment,  properly  charging  an 
offense  against  them,  upon  which  tbe 
court  can  proceed  tn  Judgment,  there  is  no 
ground  for  arrest  of  Judgment.  State  ▼. 
Reel,  80  N.  C.  442.    There  is  error. 

Statb  v.  Baowbll  et  aJ. 

(SuvroM  Court  cf  North  Carolina.    Nov.  M, 
1800.) 

BsADtira  Axo  Fububhiko  Lkttib  —  iNDiormirr. 
An  indictment  charging  defendants  with 
unlawfully  and  without  authority  reading,  pub- 
lislking,  and  malUng  known  the  contents  of  a  let- 
ter received  through  tbe  United  States  mail, 
which  falls  to  describe  the  letter  to  have  been  "a 
sealed  letter, "and  to  charge  tbe  alleged  reading 
and  publishing  to  have  been  done  with  knowl- 
edge that  the  letter  had  been  opened  without 
S roper  authority,  falls  to  charge  any  offense  un- 
er  Acts  N.  C.  1889,  o.  41,  {  3,  declaring  that 
"any  person  who  willfully,  and  without  author- 
ity, opens  and  reads,  or  causes  to  l>e  opened  or 
read,  a  sealed  letter  or  telegram,  or  publishes 
the  whole  or  any  portion  of  such  letter  or  tele- 
gram, knowing  It  to  have  been  opened  or  read 
without  authority,  shall  be  guilty  of  a  misde- 
meanor. " 

This  is  an  indictment  charging  the  de- 
fendants with  reading,  publishing,  and 
making  known  the  contents  of  a  letter 
without  authority, in  violation  of  chapter 
41,  §  2,  of  the  Acts  of  1889.  tried  before  By- 
NDM,  J.,  at  the  August  term,  1S90,  of  the 
superior  court  of  Iredell  county.  Tbe  in- 
dictment charges  that  the  defendants,  on 
or  about  the  10th  day  of  July,  1890,  did 
"unlawfully,  willfully, and  without  proper 
authority,  take  into  their  postiession  a  cer- 
tain letter  written  by  Emma  L.  Rankin  to 
S.  C.  Bankin,  on  or  about  June  20, 1890, 

>11B.  B.Rep.  877. 


which  said  letter  was  duly  received  by  the 
said  S.  C.  Bankin  through  the  United 
States  mail  at  the  post-otfice  in  Moores- 
vllle,  N.  C,  on  or  about  the  24th  day  of 
June,  1890,"  and  that  the  said  defendants 
'did,  on  or  about  the  12th  day  of  July, 
18!)0,  unlawfully,  willfully,  and  without 
authority,  read, publisb,  and  make  known 
the  contents,"  etc.,  "of  the  said  letter, 
against  the  form  of  the  statute, "  etc.  Be- 
fore tbe  jury  was  impaneled,  the  defend, 
ants  moved  "to  quash  the  bill  of  indict- 
ment upon  the  plea  that  the  bill  falls  to 
charge  an  offense,  under  the  statute,  and 
particularly  for  that  it  fails  to  describe  the 
letter  In  question  to  have  been 'a  sealed  . 
letter,' and  fallsto  chargethe  alleged  read-  ' 
ing  and  publishing  to  have  been  dene  with  | 
knowledge thatsaid  letterhadbeen  opened 
without  proper  authority."  After  hearing  I 
theargumentof  counsel,  his  honor  quashed 
the  indictment,  and  the  state  appealed. 

Tbe  Attorney  General  and  R.  H.  Battle,       \ 
for  the  State.     IV.  A/.  Robbina,  tor  appel- 
lees. I 

Datis,  J.,  {after  stating  the  facts  as 
above.)    The  following  is  the  act  under       i 
which  the  defendants  are  indicted:  "Any 
person  who  willfully  and  without  author- 
ity opens  and  reads,  or  causes  to  be  opened 
or  read,  a   sealed  letter  or  telegram,  or 
publishes  the  whole  or  any  portion  of  such 
letter  or  telegram,  knowing  it  to  hare 
been  opened  or  read  without  authority, 
shall  be  gnilty  of  a  misdemeanor,"  etc. 
Acts  1889,  c.  41,  9  2.    This  indictment  Is  for 
an  offense  created  by  statute,  and  It  not 
only  falls  to  follow  the  language  of  the 
statute  descriptive  of  the  offense,  but,  by 
tbe  most  liberal  construction.  It  cannot  be 
made  tocbarge  thatthedefendants  opened 
or  read  a  "sealed  letter  or  telegram, "  or 
that  they  "published  the  whole  or  any 
portion  of  such  letter  or  telegram,  know- 
ing it  to  have  been  opened  and  read  with- 
out authority, "  and  these  are  necessary 
words,  descriptive  of  the  offense,  wltboat 
which  the  indictment  falls  to  charge  any 
offense  under  the  statute.    State  v.  Deal. 
92  X.  C.  802;  State  v.  Hall,  93  N.  C.  BTl ; 
State  V.  Aldridge,  80  N.  C.  680;  State  v. 
Watklns,  101  N.  0.  702,8  S.  E.  Bep.316.  and 
cases  there  cited.    It  Is  Insisted  for  tbe 
state  that  tbe  letter  was  "  received  throogh 
the  Dnited  States  mail,"  and  the  material 
charge  here  was  the  unlawful  publishing 
and  making  known  its  contents,  without 
authority.    Wedo  notseehowthis  can  aid 
the   Indictment.     Tbe  statute   does   not 
make  it  an  offense  to  open,  read,  and  make 
public  a  letter  received  through  the  United 
States  mail,  but  it  must  be  a  "sealed  let- 
ter," and  opened  or  read  without  author- 
ity, or  published,  "knowing  it  to  have 
been  opened  or  read  without  authority. " 
This  is  not  charged,  and  the  indictment 
was  properly  quashed.    There  is  no  error. 


Clement  r.  Cozart. 

(Supreme  Court  Cjf  North  Carolina.    Nov.  IS, 
1890.) 

Balk  or  Dbosdsnt's  Estats— PsTrnoir. 
In  a  petition  by  a  judgment  creditor   to 
have  his  debt  paid  out  of  the  assets  in  the  hands  of 
the  administrator,  and,  if  they  are  insufBcie&t,  to 
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let  aside  as  franduleDt  a  deed  made  hy  the  de- 
cedent,  and  to  hare  the  lands  sold  to  pay  debts, 
he  must  allege  that  the  personal  proper^  has 
been  exhausted  withoat  dlschar^ng  the  debts  of 
the  estate,  or  that  it  is  insufBcient  to  pay  them, 
thongh  Code  K.  C.  {  1448,  provides  that  a  cred- 
itor can  compel  a  personal  representative  to  ac- 
count and  pay  the  creditors  what  may  be  due  to 
each  of  them. 

The  plalntltt  appealed  from  the  Judg- 
ment refuBinK  to  declare  the  demurrer  frlv- 
olons,  rendered  by  McRak,  J.,  at  the  Sep 
tember  term,  1890,  of  the  superior  court  of 
Uranvllle  county.  The  facts  are  set  forth 
io  the  defendant's  appeal  taken  at  the 
Kame  time,  as  follows :  "The  petition  of 
Thomas  D.  Clement,  as  administrator  of 
AmuB  Gooch,  deceased,  respectfully  show- 
etb:  (1)  That  Amos  Gooch,  late  of  said 
county  of  GranrlUe,  died  intestate  In  said 
county  some  time  in  the  mouth  of  March, 
1885;  (2)  that  on  the  16th  of  March,  1S83, 
your  petitioner  was  duly  appointed  and 
qualified  as  administrator  upon  said  in- 
tvBtate's  estate:  (8)  that  on  the  Ist  ut 
September,  1877,  Thomas  J.  Smith  and 
James  C  Cozart  and  John  6.  Harris,  for 
a  valuable  consideration, executed  and  de- 
livered tn  the  said  Amos  Qooch,  deceased, 
their  bond  for  the  payment  to  him  of  the 
sum  of  91,000;  (4)  that  at  the  September 
term.  1886,  of  the  superior  court  of  scdd 
county,  your  petitioner,  as  administrator 
of  said  Amos  Gooch,  recovered  Judgment 
on  Bald  bond  against  said  Thomas  J. 
Smith  and  said  James  C.  Cozart  for  the 
sum  of  f  1,245,  with  Interest  on  fl.OOO,  the 
principal  sum  In  said  bond,  at  the  rate  of 
6  per  cent,  per  annum  nntll  paid,  from 
8th  of  February,  1884,  and  for  cost  of  ac- 
tion ;  (6)  that  on  the  15th  day  of  Febru- 
ary, 1888,  the  said  Thomas  J.  Smith,  whQ 
'was  a  gon-ln-law  of  the  said  James  C.  Coz- 
art, paid, In  part  satisfaction  of  said  Judg- 
ment debt,  the  sum  of  f468.82,  and  that 
no  other  or  further  payment  has  been 
made  towards  the  satisfaction  of  said 
debt;  (6)  that  by  deed,  absolute  on  Its 
face,  bearing  date  the  21st  aay  of  Novem- 
ber, 1871,  the  said  James  C.  Cozart  and  his 
wife,  Jane,  for  the  recited  consideration  of 
two  thousand  dollars, conveyed  by  a  deed 
absolnte  on  its  face  to  their  son-In-Iaw 
David  C.  Lunsford,  and  to  their  son 
Thomas  O.  Cozart,  two  of  the  defendants 
above  named,  three  tracts  of  land,  to-wlt, 
a  tract  of  100  acres,  a  tract  of  ISO  acres, 
and  a  tract  of  82  acres.  In  {Til  872  acres, 
(which  was  all  the  land  then  or  afterwards 
owned  by  the  said  James  C.  Cozart,)  upon 
the  secret  trust  that  said  bargainees 
should  and  would  bold  said  lands  for  the 
nse  and  benefit  of  the  said  James  C.  Coz- 
art, and  bis  said  wife,  Jaue,  during  their 
lives,  and  the  life  of  the  survivor  of  them, 
remainder  to  the  heirs  at  law  of  the  said 
James  C.  Cozart;  (7)  that  said  deed  was 
made  by  said  bai^ainors  with  intent  to 
binder,  delay,  and  defraud  the  then  and 
all  subsequent  creditors  of  said  James  C. 
Cozart,  and  this  covinous  purpose  of  said 
bargainors  was  well  known  to  said  bar- 
j^alnees,  and  the  cestui  qae  trust  in  uaid 
secret  trust,  at  the  time  of  the  execution 
of  said  deed;  (8)  that  no  part  of  said  re- 
cited ctmsideration  of  f  2,000  was  ever  paid 
by  said  bargainees  to  said  bargainors,  nor 
vrem  it  ever  Intended,  by  either  said  bar- 


gainors or  said  bargainees,  that  said  sum 
of  $2,000,  or  any  part  thereof,  should  be 
paid,  but  said  deed  was  in  truth  and  was 
Intended  by  the  parties  to  It,  to  be  a  vol- 
untary con  ve.Tauce;  (9)  that  said  James 
C.  Cozart  died  intestate  in  said  county  in 
the  year  1887,  and  letters  of  administra- 
tion on  his  estate  were  granted  and  issued 
to  his  son.  the  defendant,  William  W.  Coz- 
art,onthe24thdayofApril,1888;  (10)  that 
the  said  James  C.  Cozart,  at  the  time  of 
bis  death,  as  aforesaid,  was  seised  in  fee  of 
said  above-mentioned  three  tracts  of  land 
so  attempted  to  be  by  him  conveyed  to 
his  said  son  and  son-in-law  for  and  with 
the  covinous  intent  aforesaid;  (11)  that 
on  the  4th  day  of  December,  18S4,  the  said 
David  C.  Liunsford  and  his  said  wife,  Nancy 
J.,  and  the  said  Thomas  ti.  Cozart  and  his 
wife,  Bettie  F.,  fur  the  nominal  considera- 
tion of  one  dollar,  conveyed  by  deed  said 
tliree  tracts  of  land  to  thedefendant,  Will- 
iam W.  Cozart,  a  son  of  the  said  James  C. 
Cozart,  in  trust  for  the  use  and  benefit  of 
the  said  James  C.  Cozart  and  his  said  wife, 
Jane,  for  their  lives,  and  the  life  of  the  sur- 
vivor, and  then  to  be  sold  by  the  said  trus- 
tees, and  the  proceeds  of  said  sale  to  be 
divided  among  thechildren  or  heirs  at  law 
of  the  said  James  C.  Cozart;  (12)  that  the 
said  Thomas  J.  Smith  is  insolvent;  (13) 
that  the  said  James  C.  Cozart  died  pos- 
sessed of  a  small  amount  of  personal  prop- 
erty, but  of  what  value  your  petitioner  is 
not  informed,  nor  has  he  any  means  of 
knowing;  (14)  that  the  said  James  C. Coz- 
art left,  him  surviving,  the  following  chil- 
dren, who  are  bis  only  heirs  at  law,  to- 
wit,  the  defendants  William  W.  Cozart, 
Thomas  G.  Cozart,  James  U.  Cozart,  Fran- 
cis Peed,  I^ucy  Piper,  Nancy  J.,  wife  of  the 
defendant  David  C.  Lunsford,  Martha, 
wife  of  the  defendant  James  Jones,  Arietta, 
wife  of  William  C.  Peed,  Larceny,  wife  of 
the  defendant  Jesse  V.  Roberts,  and  Sally, 
wife  of  the  defendant  Thomas  J.  Smith. 
Wherefore,  your  petitioner  demands  Judg- 
ment: (1)  That  the  defendant,  William 
W.  Cozart,  as  administrator  of  James  C. 
Cozart,  deceased,  shall  pay  to  your  peti- 
tioner, as  administrator  of  Amos  Gooch, 
deceased,  the  balance  due  In  said  judgment 
debt  out  of  the  proceeds  of  estate  of  the 
said  James  C.  Cozart,  deceased,  in  his 
hands  as  administrator  as  aforesaid;  and, 
(2)  if  there  shall  not  be  in  his  hands  a  suffi- 
ciency of  personal  estate  or  assets  to  pay 
said  debt,  then  that  said  William  W.  Coz- 
art, as  administrator  as  aforesaid,  or  as 
trustee  as  aforesaid,  may  be  ordered,  ad- 
Judged,  and  decreed  to  sell  said  lands,  or 
so  much  thereof  as  may  be  necessary  to 
pay  said  debt,  and  with  the  proceeds  of 
said  sale  to  pay  said  debt;  (3)  for  his  cost 
of  this  proceeding ;  (4)  tor  such  other  and 
further  relief, "  etc.  "The  defendants  de- 
mur to  the  complaint  filed  herein,  and  as- 
sign as  reasons  therefor  as  follows:  (1) 
That  it  does  not  appear  from  said  com- 
plaint that  theintestate,  J.  C. Cozart,  was 
indebted  to  plaintiff's  intestate,  or  any 
other  person,  at  the  time  of  the  execution 
of  the  deed  to  Lunsford  and  Cozart  on  the 
21st  day  of  November,  1871;  (2)  that  It 
does  not  appear  that  the  personal  estate 
of  the  intestate,  J.  C.  Cozart,  was  insuffi- 
cient to  pay  his  debts,  or  that  the  same 
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has  been  exbansted  in  the  payment  ot  the 
same.  Wherefore.  defendantB  demand  that 
the  action  be  dismissed,  and  that  tbey  re- 
cover o(  plaintiff  the  cost  of  this  action, 
to  be  taxed  by  the  clerk. "  Thecourt  over- 
ruled the  demurrer. 

X>.  C.  EdwiirdB  and  Batcbelor  &  Dever- 
enx,  tor  appellant.  Graba,m  &  Winston, 
for  appellee. 

Avert,  J.,  (after  stating  the  facts.) 
It  is  too  -well  settled  to  leave  room 
for  discussion  that  a  personal  represent- 
ative musi  allege,  in  a  petition  to  sell 
land  to  mal:e  assets,  either  that  the  per- 
sonal property  baa  been  exhausted  with- 
out discharging  the  indebtedness  of  the 
estate  or  is  insufficient  to  pay  it.  It  is  es- 
sential that  tiie  exhaustion  or  the  insuffl- 
ciency  of  assets  arising  or  that  will  arise 
from  the  sole  of  personalty  should  appear 
either  by  a  direct  allegation  or  by  neces- 
sary implication  from  the  facts  stated  in 
the  complaint.  Shields  v.  McDowell,  Si 
N.  C.  137.  Where  a  personal  representa- 
tive wasted  or  misapplied  the  fund  arising 
from  the  sale  of  personal  property,  and 
died  without  making  good  the  deficit,  it 
was  held  that  license  to  seii  the  land  would 
not  be  granted  to  the  administrator  de 
bonis  nan,  until  be  bad  proceeded  against 
the  estate  and  bond  (if  one  was  filed)of  bis 
predecessor,  or  bad  made  it  appear  that 
be  could  recover  nothing,  but  must  sim- 
ply incur  unnecessary  costs  by  instituting 
and  prosecuting  such  suits.  Lilly  y. 
Wooley,  94  N.  C.  413:  Carlton  v.  Byera,  TO 
N.  C.  691;  Smith  v.  Brown,  99  N.  C.  377,  6 
S.  E.  Rep.  607.  The  provisions  of  section 
1446  of  the  Code  necessarily  hinge  upon 
those  ot  section  1436,  and  therefore,  though 
it  t>e  admitted  that  it  was  a  sufficient  com- 
pliance with  the  requirements  of  the  for- 
mer section  to  allege  that  tbe  conveyance 
was  made  with  intent  to  defraud  subse- 
quent creditors  alone,  still  it  must  appear, 
when  tbe  license  to  sell  is  asked  for,  that 
there  is  au  unsettled  indebtedness  that 
cannot  be  paid  out  of  the  assets.  The 
deed  executed  by  James  C.  Cozart  was 
valid  inter  partes,  and  the  grantees,  even 
if  the  conveyance  was  made  with  fraudu- 
lent inteut,  had  the  same  right  as  the  heir 
bad  to  demand  that  the  personal  estate 
should  he  exhausted  before  the  land 
should  be  declared  subject  to  sale  for  bis 
debt.  If  the  action  bad  been  brought  by 
tbe  defendant  as  administrator,  his  peti- 
tion must  necessarily  have  contained  pre- 
cisely the  same  allegations  with  regard 
to  the  insufficiency  of  the  personalty  ns 
though  J.  C.  Cozart  had  made  no  convey- 
ance,and  a  proceeding  had  been  instituted 
against  the  heirs  of  Cozart  to  sell  tbe  land 
for  assets,  and,  in  addition,  he  must  have 
distinctly  alleged  that  tbe  deed  was  exe- 
cuted with  intent  to  defraud  creditors. 
Instead  of  the  allegation  ccmtained  in  the 
petition  in  this  case,— that  his  intestate 
"died  possessed  of  a  small  amount  of  per- 
sonal property,  but  to  what  value  your 
petitioner  is  not  informed,  nor  has  he  any 
means  of  knowing,"— the  defendant  ad- 
ministrator must  have  distinctly  stated 
that  there  was,  at  least  according  to  his 
best  information,  a  deficiency  of  personal 
assets.    But  tbe  plaintiB  contended  that 


as  a  creditor  be  had  a  right  to  bring  and 
maintain  an  action  in  the  nature  of  cred- 
itors' bill,  under  the  provisions  of  the 
Code,  §  1448,  without  even  a  formal  invi- 
tation to  other  creditors,  or  an  allegation 
that  there  were  any  other  debts  except 
that  due  to  himself.  That  section  is  tbe 
act  ot  1871-72,  c.  213,  §  1,  (Battle,  Revisal. 
c.  45,  §  73,)  as  amended  by  inserting  the 
words  "or  civil  action,"  after  "special 
proceeding,"  as  provided  by  the  act  of 
1876-77.  c.  241,  §  6,  the  effect  of  the  amend- 
ment being  to  give  a  creditor  bis  option  to 
bring  his  action  in  the  superior  court  be- 
fore the  clerk  or  returnable  at  a  regular 
term.  So  that  we  are  confronted  with  tbe 
questions  whether  section  1448  can  be  con- 
strued as  authorizing  the  plaintiff  on  tbe 
20th  of  June,  1889,  to  bring  and  afterwards 
to  maintain  this  action  in  the  superior 
court,  founded  upon  an  unpaid  balance  ot 
a  Judgment  rendered  against  defendant's 
intestate  in  1886,  when  said  Intestate  died 
in  1887,  and  letters  of  administration  were 
granted  to  defendant  on  the  24th  of  April, 
1888.  We  think  that  thesection  menUoned 
unquestionably  confers  upon  a  single  cred- 
itor, in  behalf  of  biraselt  and  other  credit- 
ors, if  there  be  any  others,  the  right  to 
bring  a  civil  action  to  compel  a  personal 
representative  to  render  an  account  of  his 
administration,  and  to  pay  to  the  cred- 
itors what  may  be  due  to  each  of  tbeiii. 
Haywood  v.  Hay  wood.  79  N.  C.  42.  But 
the  plaintiff  does  not  rest  bis  claim  upon 
the  ground  that  there  were  assets  in  the 
hands  of  the  detendant,  (who  had  quali- 
fied as  administrator  only  13  months  be- 
fore tbe  summons  was  issued,)  and  that 
defendant  refused  to  pay  over  a  sum  in  his 
bands,  properly  applicable  to  the  satisfac- 
tion of  the  plaintiff's  Judgment.  He  seems 
deliberately  to  have  omitted  any  prayer 
even  that  an  account  be  taken  of  tbe  ad- 
ministration, when  the  law  permits  him 
to  bring  his  action  for  the  express  pur- 
pose of  compelling  the  personal  represent- 
ative "to  an  account  of  bis  admini8tra>- 
tlon."  If  he  has  asked  for  an  account  be- 
fore tbA  expiration  ot  two  yeart)  from  tbe 
time  ot  taking  out  letters,  without  the  fur- 
ther allegation  that  the  defendant  bad  in 
bis  hands  funds  that  muse  be  ultimately 
applied  to  the  payment  of  his  debt  tor  rea- 
sons setforthin  the  petition,  a  grave  ques- 
tion would  have  arisen  as  to  his  status  In 
court  when  he  was  merely  claiming  the 
right  to  have  bis  debt  satisfied  out  ot 
such  fund.  But  the  purpose  of  tbe  plain- 
tiff, as  disclosed  in  his  complaint,  and 
avowed  by  counsel  on  the  argument,  is 
first  to  secure  a  finding  that  the  deed  made 
by  defendant's  intestate  was  fraudulent 
and  void,  and  then  to  demand  Judgment 
that  the  defendant  sell  the  land  conveyed 
by  bis  intestate,  or  so  much  of  it  as  may 
be  necessary  to  pay  tbe  Judgment  sned 
on.  We  do  not  think  that  section  1448 
can  be  construed  to  empower  a  creditor  or 
creditors  to  Institute  or  maintain  an  ac- 
tion  (where  objection  is  raised  by  demur- 
rer certainly)  to  compel  tbe  personal  rep- 
resentative to  sell  the  lands  of  a  decedent 
to  make  assets,  unless  it  is  alleged  in  tbe 
complaint  that  tbe  personal  estate  la  in- 
sufficient to  discharge  tbe  debts,  or  has 
been  exhausted  and  is  no  longer  available 
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for  their  satlafactlon.  It  was  not  the 
pnrpoae  of  the  legislature  to  enable  an  ex- 
ecntor  or  administrator  simply  becaose  a 
creditor  has  instituted  an  action  in  the 
superior  court,  e^en  wliere  there  is  collu- 
sion, to  obtain  license  to  sell  land  belong- 
ing to  the  heir  or  devisee,  or  fraudulently 
conveyed  to  another  by  their  testator  or 
intestate,  when  by  taking  an  account  it 
may  be  made  to  appear  that  the  personal 
estate  Is  more  than  sufficient  to  satisfy 
all  of  the  Indebtedness.  The  liability  of 
the  land  to  be  subjected  to  the  payment  of 
the  debts,  under  the  act  of  18M,  was  sec- 
ondary  entirely,  and  la  not  Incurred  till  it 
appears  that  there  is  an  insufficiency  of 
assets.  Wilson  ▼.  Bynum,  il2  N.  C.  728.  If 
the  plaintiff  Insists  that  he  can  maintain 
bis  action  as  a  creditors'  bill,  not  by  vir- 
tue of  section  li48,  but  because  "the  Code 
has  not  taken  away  from  the  superior 
courts  any  Jurisdiction  heretoforeexercised 
by  courts  of  equity,  except  In  cases  exclu- 
sively within  the  Jurisdiction  of  Justices  of 
the  peace,"  and  because  courts  of  equity 
formerly  took  cognisance  of  such  bills, 
then  be  encounters  the  same  and  addition- 
al difficulties.  In  the  cane  of  Wilson  v. 
Bynum,  supra.  Justice  Ashr.  delivering 
the  opinion  of  the  court,  says:  "But, 
when  there  is  deficiency  of  assets,  it  is  nev- 
ertheless the  duty  of  we  administrator  to 
take  the  necessary  steps  prescribed  bylaw 
to  sell  the  real  estate  of  his  intestate  for 
the  pajrment  of  his  debts,  and  when  he  re- 
fuses to  do  so,  he  may  be  compelled  by  the 
clerk  of  the  superior  court  to  perform  the 
dnty,  or  the  creditor,  as  in  this  case,  may 
bring  an  action  in  the  nature  of  a  mdit- 
ors*  bill  against  bim  and  the  heirs  at  law 
or  devisees,  as  the  case  may  be,  for  sale 
of  land  under  the  equity  Jurisdiction  of  the 
conrt.  •  •  •  Here  the  plaintiffs  allege 
that  they  have  a  Judgment  against  the  es- 
tate of  Charles  McDowell,  and  the  admin- 
istrator declines  to  file  a  petition  for  the 
sale  of  the  land :  thAt  the  assets  of  the  es- 
tate bave  been  exhausted  by  the  payment 
of  debts  and  the  emancipation  of  the 
slaves,  and  other  casualties  of  the  war; 
and  that  the  defendants,  devisees,  have 
landa  In  their  possession  devised  by  Charles 
McDowell,  testator."  The  error  pointed 
out  by  this  conrt  for  which  a  new  trial 
was  awarded  was  the  r^usal  of  the  Judge 
Mow  to  submit  an  issue  to  the  Jury  In- 
volving the  question  whether  the  assets 
bad  been  exhausted  by  the  payment  of 
debts,  etc.  If  it  was  not  material  that  the 
deflelMiey  of  assets  should  have  been  al- 
lied, why  did  the  conrt  hold  that  it  was 
error  tu  i«fuse  to  allow  that  question  to 
be  passed  upon  by  the  Jury  ?  It  Is  well 
settled  by  a  line  of  decisions  in  this  state 
that  only  an  administrator  de  bonis  non 
can  maintain  an  action  for  an  account 
against  the  personal  representative  of  the 
former  administrator.  Merrill  v.  Merrill, 
»3  N.  C.  «B7;  Tulbnrt  v.  Hollar,  103  N.  C. 
406,  9  S.  E.  Rep.  480;  Wilson  v.  Pearson,  102 
N.  C.  818.  9  S.  E.  Rep.  707.  But  where  the 
administrator  refuses  to  bring  an  action  up- 
on the  bond  of  a  former  administrator, 
or  declines  npon  request  of  the  creditor, 
and  where  there  is  a  deficiency  of  assets 
to  Instltate  a  proceeding  against  the  heirs 
at  law  or  devisees  to  sell  land  for  assets, 
v.l2s.B.no.6— 17 


the  creditor  may  maintain  a  creditors' 
bill  by  alleging  such  exhaustion  or  defi- 
ciency of  assets  as  well  as  such  refusal  to 
bring  suit  and  not  otherwise,  against  both 
the  recusant  personal  representative  and 
the  heirs  or  devisees,  as  the  case  may  be. 
Wilson  V.  Bynum,  supra.  The  objection 
that  there  was  no  allegation  of  a  refusal 
on  the  part  of  the  defendant  to  bring  suit 
was  not  raised  by  the  demurrer,  nnr  is  it 
one  of  the  grounds  npon  which  the  motion 
to  dismiss  rests.  If  the  demurrer  had 
specified  that  ground,  it  would  have  given 
rise  to  an  interesting  question  growing 
out  of  the  fact  that  it  appears  from  the 
pleadings  that  W.  W.Cosart  is  a  necessary 
party  in  his  own  Individual  right  as  a 
citdmant  of  title  to  an  interest  in  the  land 
through  the  alleged  fraudulent  deed,  and 
must,  if  he  had  instituted  this  suit  in  his 
representative  capacity,  have  made  him- 
self a  party.  He  could  not,  as  an  Individ- 
ual, attack  the  title  under  which  he  held. 
It  is  not  necessary  to  pass  upon  this  ques- 
tion here,  however.  The  objection  raised 
by  the  demurrer  that  there  watt  no  allega- 
tion of  a  deficiency  of  assets  ought  to  hare 
been  sustained  by  his  honor.  In  plain- 
tiff's apiteal,  therefore,  we  hold  that  there 
was  no  error  in  refusing  to  treat  the  de- 
murrer as  frivolous. 


Clxmkrt  v.  COXIXT.    ■ 

(Supreme  Court  <tf  NorA  CauvUna.    Kov.  18, 
1890.) 

Appeal  from  saperlor  ootirt,  OranviUe  county. 

tJpon  the  fboti  set  forth  In  the  plaintiff's  ap- 
peal, (ante,  264,)  the  defendant  excepted  to  the 
Judgment  of  the  ooart  overmling  the  demnxrer, 
and  appealed. 

Graham  A  WlneUm,  tar  appellant  L.  C.  Ed- 
VKKrdt  and  Batehelor  A  Veoereux,  tat  appellee. 

Atxbt,  J.  For  the  reasons  given  In  the  dlaons- 
slon  of  the  plaintiff's  appeal,  we  hold  that  there 
was  error  In  ovenrnling  the  demurrer  at  the  de- 
fendant. 


Flbminq  v.  Funima. 

ISupreme  Covirt  cf  SofuCh  CaroUna.  Rov.  vr, 
1890.) 

LncRAnoH  or  AonoNS— ITiw  PsoKzas— PLau>- 
□10 — ^Apfxal. 

1.  Where  the  holder  ef  a  note  seeks  to  avoid 
the  bar  of  the  statnte  of  limitations  by  a  subse- 
quent promise  arising  from  a  partial  payment 
made  within  the  statutory  period,  the  action  most 
be  brought  on  the  subsequent  promise  as  a  new 
cause  of  action,  and  not  on  the  note  itself,  though 
that  was  not  harred  wlien  swdt  payment  was 
made. 

8.  A  complaint  which  allegea  that  defendant 
ezeonted  a  note  of  which  pUuntiff  subsequently 
became  the  holder,  that  several  partial  payments 
were  made,  without  statliw  by  whom,  and  whioh 
then  prays  for  Judgment  for  the  amount  of  the 
note,  with  interest,  less  the  payments  set  out, 
shows  oonolnsively  that  the  action  is  on  the  note 
itself,  and  not  on  a  snlwequent  implied  promise 
to  pay  the  balance  remaining  due  on  the  note: 
and  plaintiff  cannot  recover  where  the  note  itself 
is  bured  by  the  statnte  of  limitations. 

S.  The  supreme  court  will  not  review  a  ques- 
tion of  law  not  presented  to  or  passed  on  by  the 
court  t>elow. 

Appeal  from  common  pleas  circuit  court 
of  Laurens  county ;  Izlab,  Judge. 
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W.  H.  Martia,  for  appellant.    Johnson 
A  Ricbey,  tor  respondent. 

McIvBR,  J.  The  plaintiff,  by  his  com- 
piaiut,  alleges:  (1)  Tbat  on  the-lst  day  of 
February,  1877,  the  defendant  made  his 
note  in  Writing,  under  seal,  whereby  he 
promised  to  pay.  one  day  after  the  said 
date,  to  the  order  of  J.  H.  Fleming,  with 
Interest  at  10  per  cent.,  $874.60.  (3)  "  Tbat 
the  said  note  Is  past  due,  and  no  part 
thereof  bas  been  paid,  except  the  follow- 
ing sums,  to-wit:  One  dollar  January  22, 
1883;  two  hundred  dollars  May  11, 1884 
fifty  dollars  May  10, 1884;  fifty  dollars 
April  2, 1885;  and  three  dollars  November 
6, 1886. "  (3)  That  said  J.  H.  Fleming  died 
Intestate  25th  of  April,  1882.  (4)  That  on 
the  8d  of  July,  1882,  letters  of  administra- 
tion on  the  estate  of  said  J.  H.  Fleming 
were  duly  granted  to  the  plaintiff,  who 
thereupon  duly  qualified,  and  entered  upon 
the  discharge  of  his  duties  as  sncb  admin- 
istrator. (6)  That  plaintiff,  as  such  ad- 
Biinlstrator,  la  tbe  legal  owner  and  bolder 
of  said  note.  Then  follows  the  demand 
tor  Judgment  In  the  nsnal  form.  To  this 
complaint  tbe  defendant  answered  as  fol- 
lows: "(1)  He  alleges  that  he  has  no 
knowledge  or  information  sufficient  to 
form  a  belief  as  to  the  allegations  of  para- 
graph 11  of  plaintiff's  complaint.  (2)  He 
alleges  tbat  plaintiff's  cause  of  action  ac- 
crued more  than  six  years  next  preceding 
the  commencement  of  this  action,  where- 
fore defendant  asks  that  the  complaint 
be  dismissed,  with  costs."  It  is  stated  in 
the  case  that  the  action  was  commenced 
on  the  17th  of  January,  1889,  which  was 
coD^derably  more  than  six  years  alter  the 
plaintiff's  cause  of  action,  if  tbe  note  be 
regarded  as  sncb,  bas  accrued.  At  the 
trial,  the  plaintiff  having  offered  the  nute 
tn  evidence  proposed  to  prove  the  several 
payments  indorsed  thereon,  to  which  de- 
fendant's counsel  objected,  saying  tbat  It 
was  apparent  that  tbe  action  on  tbe  note 
was  barred  by  the  statute  of  limitations, 
and  tbat  he  objected  to  bis  proving  pay- 
ments as  a  new  cause  of  action,  which  was 
not  set  out  in  the  complaint.  The  objec- 
tion was  overruled,  and  the  plaintiff  pro- 
ceeded with  his  erldpnce  tending  to  show 
that  tbe  several  payments  mentioned  In 
the  complaint  were  made  by  tbe  defend- 
ant, and  closed  bis  case.  Defendant  of- 
fered no  testimony,  and  the  jnry  were  in- 
structed that,  if  a  note  was  given  In  1877, 
"it  will  go  out  of  date  in  six  years;  unless 
there  is  some  acknowledgment  by  tbe 
maker  of  the  note  as  to  its  validity.  It 
goes  out  of  effect  in  tbat  time.  It  does 
not  matter  whether  It  had  a  seal  to  it,  or 
bad  not.  I  charge  yon  that  any  payment 
upon  that  note,  indorsed  upon  it,  would 
keep  the  note  alive,  and  continue  it  in 
force,  and,  if  six  years  has  not  elapsed 
since  the  last  payment  made  on  the  note, 
then  the  statute  of  limitations  is  no  bar 
to  the  plaintiff's  recovery,  and  that  bets 
entitled  to  recover  upon  tbe  note  the 
amount  of  tbe  note,  less  these  payments 
upon  it,  with  Interest  at  the  rate  of  ten  per 
cent.,  as  stated  in  the  note."  The  Jury 
having  rendered  a  verdict  for  the  plaintllf, 
and  Judgment  having  been  entered  there, 
en,  defendant  appeals  upon  grounds  which 


allege  the  following  errors:  (1)  "In  ad- 
mitting in  evidence  the  payments  Indorsed 
on  the  note,  upon  which  this  action  Is 
founded;"  (2)  In  Instrncting  tbe  Jury  that, 
"if  six  years  bas  not  elapsed  since  the  lost 
payment  made  on  the  note,  then  tbe  stat- 
ute of  limitations  is  no  bar  to  the  plain- 
tiff's recovery ; "  (8)  in  instructing  tbe  Jaiy 
"that  plaintiff  is  entitled  to  recover  the 
amount  of  the  note,  lees  tbe  paynienta, 
with  interest  at  the  rate  of  ten  per  cent. " 
The  plaintiff's  counsel  bas  also  given  no* 
tice  that  he  will  insist  upon  sustaining 
tbe  Judgment  appealed  from  upon  tbe  fol- 
lowing grounds :  "  (1)  Because  no  part  of 
plaintiff's  complaint  was  denied;  (2)  be- 
cause tbe  statute  of  limitations  was  not 
sufficiently  pleaded  by  the  defendant  to 
avail  himself  thereof. " 

It  most  now  be  regarded  as  tbe  settled 
law  of  this  state  that  where  an  action  is 
brought  to  recover  a  sum  of  money  orig- 
inally secured  by  a  note,  and  the  same  is 
not  commenced  within  the  time  prescribed 
by  the  statute  of  limitations,  no  recovery 
can  be  bad  on  tbe  note  as  the  cause  of  ac- 
tion, if  the  statute  be  properly  pleaded, 
for  tbe  right   nf  action   on  the  note  Is 
barred  and  goneforevOT;  bntit  it  iBsouKbt 
to  avoid  the  bar  of  tbe  statute  in  sncb  a 
case  by  some  subsequent  promise,  either 
express  or  implied,  theaction  mustbe  upon 
such  subsequent  promise  as  a  new  canse 
of  action,  a  consideration  of  which  may  be 
famished  by  the  original  liability,  eitber 
legal  or  moral,  as  the  case  may  be,  apon 
the  original  note.    Walters  v.  ELraft.  23  8. 
O.  678;  Dickson  v.  Ooardin,  298.  C.84S.  78. 
E.  Rep.  510,  and  the  cases  cited  la  those 
two  cases.    This  being  so,  tbe  practical 
inqniry  in  the  prt^ent  caae  Is  whetber  tbe 
action  Is  upon  the  note  set  out  in  tlie  first 
paragraph  of  the  complaint,  or  upon  some 
subsequent  promise  Implied  from  the  pay- 
ments mentioned  inthesecond  parag^rapb. 
It  seems  to  ns  clear  that  the  action  la 
based   upon  tbe   note  alone,  and  there- 
fore subject  to  tbe  bar  of  tbe  statota. 
There  is  no  allegation  In  the  complaint 
which,  even  by  the  most  liberal  constmo. 
tion,  can  1>e  regarded  as  setting  op  any 
subsequent  promise  as  the  canse  of  ac- 
tion.   Indeed  the  very  manner  in  which 
the  payments  relied  upon,  as  implyinnf  a 
new  promise,  are  stated  sbowsconclnslvely 
that  they  were  stated  not  for  the  puriKxae 
of  alleging  a  subsequent  promise  to   pay 
the  snra  of  money  originally  secured   by 
the  note,  but  simply  for  tbe  purpose  of  In- 
dicating  the   amount  really  due   on  tbe 
note;  and  this  view  is  confirmed  by  the 
tact  that,  in   the  demand  for  JudgmmtH 
the  plaintiff  prays  for  Judgment  tor  the 
amount  mentioned  in  the  note,  with  inter- 
est from  the  date  thereof,  at  tbe  rate  of  10 
per  cent,  per  annum,  "less  tbticredlts  here- 
in setout."  Bntwhatis  absolutely  contao- 
sive  upon  this  point  is  tbat  there  is  no  al- 
legation in  the  complaint  that  tbe  pay- 
ments were  made  by  tbe  d^endant,  and 
it  is  quite  certain  that  such  an  allegation 
would  have  been  absolutelyesaeatial.tf  the 
cause  of  action  intended  to  be  set  oat  «raa 
tbe  subsequent  promise  implied  from  tbe 
payments ;  for  nothing  can  be  clearer  thaji 
it  would  be  necessary  to  allege  tbat  the 
defendant  had  done  the  act  from  whteta 
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the  sabaeqaent  promise  was  to  be  Implied. 
There  being,  then,  no  allegation  in  the 
complaint  that  the  defendant  bad  made 
any  subsequent  promise  to  pay  the  sum 
ot  money  mentioned  in  the  note,  and  no  al- 
legation tbat  be  bad  done  any  act  from 
which  a  Bubsegaent  promise  could  be  im- 
plied, it  follows  Inevitably  that  the  action 
must  be  regarded  simply  as  an  action  on 
the  note,  to  which  tlie  allegations  found 
in  the  complaint  are  quite  appropriate, 
and  out  au  action  upon  any  sobseqaent 
promise,  either  express  or  implied.  From 
this  it  follows  tbat  the  circuit  Judge  erred 
in  overruling  defendant's  objection  to  tes- 
timony introduced  to  prove  a  con  tract  not 
Mt  out  in  the  complaint ;  and  hence  de- 
fendant's first  ground  ot  appeal  must  be 
sustained.  For  a  like  reason,  the  second 
ground  must  also  be  sustained.  If,  as 
we  have  seen,  the  action  was  on  the  note, 
and  if,  as  is  manifest  from  the  terms  o(  the 
note,  and  the  time  when  this  action  was 
commenced,  the  action  was  barred  by  the 
statute  of  limitations,  then,  unquestion- 
ably, there  was  error  in  charging  the  Jury 
that,  "  if  six  years  have  nut  elapsed  since 
the  payment  nuide  on  the  note,  then  the 
statute  ot  limitations  is  no  bar  to  the 
plaintiff's  recovery;"  for  it  is  apparent 
tbat  much  more  than  six  years  had 
elapsed,  since  the  accrual  of  the  right  of 
action  on  the  note,  belore  this  action  was 
commenced,  and  therefore  the  statute  was 
a  complete  bar.  Under  this  view,  the 
qnestiuD  presented  by  the  third  ground  of 
appeal,  as  to  whether  plaintiff  could  re- 
cover Interest  at  the  rate  of  10  per  cent, 
on  a  new  promise,  cannot  arise,  and  need 
not,  therefore,  be  considered. 

The  poaitton  taken  by  counsel  for  re- 
spondents that  the  action  on  the  note 
was  never  barred  because  the  payments 
commenced  belore  the  expiration  *of  six 
years  from  the  maturity  ot  the  note,  and 
tbat  period  had  not  elapsed  between  any 
of  the  sncceasive  payments,  the  last  hav- 
ing bera  made  within  six  years  before  the 
commencement  ot  this  action,  cannot  be 
sustained;  for  It  is  directly  opposed  to 
the  express  terms  of  the  statute  as  con- 
strued by  the  former  court  of  appeals  in 
Smith  V.  Caldwell,  15  Bich.  Law, 866,  which 
constmetion  has,  in  terms,  been  approved 
by  this  eonrt  in  Walters  v.  Kraft,  supra. 
One  of  the  rules  laid  down  by  'Wabdi.aw, 
J.,  in  Smith  V.  Caldwell,  as  settled,  was 
expressed  in  the  following  language: 
"That,  where  the  statutory  period,  count- 
ing from  the  original  accrual  of  the  cause 
of  action,  expired  b^ore  commencement 
of  the  salt,  a  promise  shown  for  the  pur^ 
pose  ot  opposing  the  plea  ot  the  statute  is 
itself  the  true  causa  of  action ;  and  tbia, 
whether  aueh  promise  was  wade  before 
or  after  the  expiration  of  the  period  Just 
mentioned.  If  before,  the  legal  liability 
wan  its  consideration ;  if  after,  the  moral 
obligation. "  This,  especially  the  words 
wbicb  we  have  itallciied,  aftords  a  con- 
clusive answer  to  respondent's  position. 

It  only  remains  to  consider  the  addition- 
al grounds  upon  which  respondent  has 
g^iven  notice  that  he  will  seek  to  Rostain 
the  Jadgment  below.  Under  the  ruling  in 
tbe  case  of  Bonham  v.  Bishop,  23  B.  C.  103, 
ic  Is   very   questionable   whether    these 


grounds  could  be  considered  at  all;  but 
another  Insuperable  difficulty  is  encoun- 
tered. This  Is  a  court  tor  the  correction  of 
error  of  law,  and  our  Jurisdiction,  except  in 
limited  class  ot  cases,  ot  which  this  is  not 
one,  is  confined  to  a  review  ot  the  rulings 
ot  the  court  below.  Now,  in  this  case,  it 
does  not  appear  that  either  of  these  ad- 
ditional grounds  was  considered,  or  passed 
upon,  or  even  presented  to  tbe  circuit 
court.  On  the  contrary,  it  is  manliest  from 
the  proceedings  below  that  It  was  as- 
sumed by  all  parties  that  tbe  allegations 
of  the  second  paragraph  ot  the  complaint 
were  properly  put  in  Issue,  and  the  plaln- 
tltt  proceeded  to  otter  testimony,  against 
the  objection  ot  defendant,  to  sustain 
those  allegations;  and  as  the  whole cour 
troveray  below  manifestly  turned  upon 
the  question  whether  the  action  was 
barred  by  the  statute  ot  limitations,  and 
there  is  nothing  to  indicate  that  any  ob- 
jection was  ta^en  as  to  the  form  in  which 
that  defense  was  pleaded,  hence  there  is 
nothing  tor  us  to  review  as  to  this  point. 
It  is  quite  clear,  therefore,  that,  if  there 
was  no  other  objection,  the  questions 
which  these  grounds  purport  to  raise  can- 
not be  considered  by  a  court  whose  Jorla- 
dlctlon  is  limited  to  a  review  ot  the  pro- 
ceedings below.  It  must  not  be  interred, 
however,  that  wo  think  that  either  of 
these  grounds,  even  if  properly  presented, 
could  have  been  sustained.  The  Jodg- 
ment  ot  this  court  is  that  the  Jadgment 
ot  the  ctrcnit  court  be  reversed,  and  the 
case  remanded  to  that  court  for  a  new 
trial. 

SniPSON,  C.  J.,  concun. 

McGowAN,  J.,  (concurring.)  The  obliga- 
tion  sued  on  was  a  sealed  note,  but  hav- 
ing been  given  -for  the  payment  of  money 
only  after  the  Code,  tbe  period  ot  llmita- 
tloa  was  six  years.  When  the  action  was 
brought,  six  years  had  expired ;  but  in  tbe 
mean  time,  and  before  the  bar  was  com* 
plete,  one  or  more  payments  were  made, 
and  the  question  is  whether  the  six  years 
must  be  counted  from  the  date  of  the  note, 
or  ot  the  last  payment.  Section  131  of  the 
Code  provides  that  "no  acknowledgment 
or  promise  shall  be  sufficient  evidence  of 
a  new  nr  continuing  contract,  whereby  to 
take  the  case  out  ot  the  operation  of  this 
title,  unless  the  same  be  contained  in 
some  writing  signed  by  the  party  to  be 
charged  thereby ;  but  paymen  tot  any  part 
ot  principal  or  Interest  is  equivalent  to  a 
promise  In  writing,"  etc.  It  is  clear  that 
the  last  payment  on  this  note  was  equlv* 
alent  to  a  promise  in  writing  to  pay  the 
balance  still  due,  and  was  recoverable  tor 
six  yearafrom  that  payment.  So  that  the 
only  question  is  one  ot  pleading, — whether 
the  amount  left  due  at  the  last  payment 
could  be  recovered  by  action  on  the  note 
Itself,  stating  the  payment,  or  could  only 
be  recovered  on  the  acknowledgment,  as 
an  implied  new  contract.  The  question 
reaches  only  to  the  form  of  action.  The 
old  practice  certainly  allowed  the  balance 
due  to  be  recovered  In  an  action  on  tbe 
note  itself,  when  the  payment  was  made, 
leaving  a  balance,  before  the  bar  was 
complete.    In  Pyles  v.  Bell,  20  B.  C.  Sflft, 
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It  waa  aeAA :  'In  refcard  to  the  statute  o( 
Umitatlons,  the  rale  is  well  settled,  that 
after  the  debt  Is  barred  nothing  short  of 
an  expreHS  promise,  or  what  Is  equiva- 
lent to  such  promise,  will  suffice  to  take 
a  case  out  of  the  statute;  but,  before  the 
bar  of  the  statute  is  complete,  mere  ac- 
knowledgments, as  shown  by  part  pay- 
ments, qr  otherwise,  are  sufficient  to  keep 
the  original  debt  alive,  by  giving  at  each 
acknowledgment  a  new  starting-point 
for  the  running  of  the  statute. "  Bncker  v. 
Frasler.4  8trob.  94;  Lomaz  v.Bobertson. 
Dud.  (S.  C.)  867;  Bowdre  t.  Hampton,  6 
Blch.  Law,  212.  It  has  always  seemed  to 
me  that  this  old  practice  afforded  the  most 
simple  and  convenient  form  to  recover 
that  which  can  be  nothing  more  or  lees 
than  a  balance  on  the  original  note,  re- 
vived by  acknowledgment.  But  as  It  is 
reallyonly  a  question  as  to  the  form  of  ac- 
tion, and  it  is  very  desirable  that  the 
practice  should  be  clearly  settled,  I  yield 
my  objection,  and  concur. 


FooGETH  V.  Oaffnbt  et  al. 

(Suprsme  Court  of  SmUh  OoroUno.   Bept.  iW, 
1880.) 

BzaouTOBS  Ain>  AsioHisnuTOBS  —  Wmrass— 
TaunAonoxs  witb  Pir—Mtirr  —  H  t  itwiiiM  Ba- 

BOB. 

1,  In  an  action  aoalnst  admlnistrston,  there 
!•  no  error  la  sdmittuiff  in  evidence  a  letter  team 
one  of  them  to  plaintUf'a  attorney,  in  r^ply  to  a 
letter  in  regard  to  tbe  claim,  stating  that  proDably 
something  was  due  plaintiff,  but  they  could  not  pay 
anything  until  there  was  a  settlement.  MoIvbb, 
J.,  dissenting. 

9.  in  an  action  ft>r  servloas  rendered  on  a 
building  for  deceased,  plalntUTs  testimony  as 
to  work  done  by  him  on  deceased's  premises 
when  the  latter  was  at  home,  and  could  not  have 
been  Ignorant  of  such  work,  is  not  within  Code 
a  C.  {  400,  forbidding  plaintiff  to  testify  as  to  a 
"tranractlon"  with  deo^sed. 

8.  WheretbeconrtoonflnedplalntUttoa  single 
cause  of  action,  and  llmitod  the  evidence  to  such 
cause  of  action,  defendant  cannot  complain  of  the 
court's  remarlE,  when  limiting  plfdnUff  to  such 
cause  of  action,  that  other  allegations  of  the  com- 
plaint were  merely,  as  a  matter  of  evidence. 

4.  There  was  no  error  in  charging  that,  if  a 
payment  was  made  on  another  clum  ttian  that 
sued  on,  it  would  not  take  the  one  sued  on  out  of 
the  statute  of  limitations:  but,  if  made  on  the 
one  sned  on,  or  on  tlie  whole  aeoonnt  between  the 
parties,  then  it  would  prevent  the  bar  of  tbe 
statute. 

Appeal  from  common  pleas  circuit  court 
of  Spartanburg  county;  Hudson,  Judge. 

Carry,  Bomar  &  aiwpaoD,  for  appel- 
lants.   S.  Wllttoa,  for  respondent. 

McGowAN,  J.  On  March  26, 1886,  W.  W. 
Gattney,  Sr.,  died,  and  the  defendants  ad- 
ministered upon  bis  estate.  In  Jane.  1887, 
this  action  was  brought  against  them  by 
the  plaintiff  for  the  recovery  of  an  ac- 
count, (f750,)  alleged  to  have  been  due  to 
him  by  the  Intestate.  Two  causes  of  ac- 
tion were  set  out  in  the  complaint:  (1) 
For  the  balance  due  for  building  certain 
buunes,  as  a  carpenter;  and  (2)  for  a  sum 
of  money  due  the  plaintiff  as  damages  for 
breach  of  contract,  in  the  purchase  and 
sale  of  certain  lots  of  land,  in  Oatfney 
City,  etc.  The  defendants  denied  the 
whole  claim,  answering  that  it  plalntlB 


ever  hod  any  demand  against  tbe  intes- 
tate, either  for  work  done  or  for  money 
received  from  the  sale  of  lots,  aa  stated, 
the  same  bad  long  since  been  paid  in  cash, 
and  by  the  board  and  lodging  of  the  plain- 
tiff by  the  intestate,  about  the  time  the 
account  claimed  is  alleged  to  have  been 
contracted.     And   the   defendants   insist 
that  the  plaintiff  is  now,  and   was  t>efore 
the  commencement  of  the  action,  indebt- 
ed to  them,  as  administrators,  on  a  count- 
er-claim,  for  said  board  and  lodging  and 
cash,  in  the  sum  of  fOOO;  further,  that,  if 
there  was  any  agreement  as  to  lots  ot 
land  between  plaintiff  and  the  intestate, 
the  same  waa  and  is  void,  under  the  stat- 
ute of  frauds;  and  also  pleading  the  stat- 
ute ot  limitations.    A  motion  was  made 
to  require  tbe  plaintiff  to  elect  upon  which 
cause  of  action  he  would  stand,  and,  the 
motion  being  granted,  the  plaintiff  riected 
to  proceed  on  thecauseof  action  for  build- 
ing the  houses  referred  to;  tbe  Judge,  as 
stated,  ruling:  "I  will  bold  that  the  only 
thing  yon  can  recover  in  this  action  for 
work  and  labor  done  is  the  balance  due, 
and  that  Is  all  you  ask,  and  that  this  oth- 
er is  merely  as  a  matter  of  evidence. "    It 
appeared  that  tbe  plaintiff  did  work  for 
the  intestate,  covering  a  considerable  pe- 
riod, completed  about  tbe  spring  of  1M80; 
that  tbe  evidence  was  conflicting  as  to 
its  value,  the  board,  and  lodging,  etc.; 
that  the  intestate  died  March  26, 1886,  and 
the  action  was  brought  against  tbe  ad- 
ministrators   in   Jnne,   1887.    The   Judge 
charged  that,  if  tbe  work  was  completed 
before  tbe  spring  of  1880,  the  action  was 
barred,  unless  the  bar  was  prevented  by 
some  intermediate  act  or  acts  of  the  in- 
testate.   There  was  evidence  tending  to 
show*  that  the  intestate,   a   short  time 
(libot^  10  days)  before  his  death, acknowl- 
edged his  indebtedness  to    tbe   plaintiff, 
and  made  a  payment  ut  980  thereon.    Up- 
on that  point,  aa  to  preventing  tbe  bar, 
tbe  Judge  charged  as  follows:  "The  oral 
or  verbal  acknowledgment  would  not  be 
enough,  but  the    payment  wonld.     It  a 
payment  was  made  at  that  time  upon  any 
of    the  building    contracts,  It,  in    other 
words,  the  payment  was  made  npon  tbe 
statement  of  tbe  accounts  between    tbe 
two,  it  would  save  the  bar  of  the  'whole 
account;  and  you  will  see  now  it  becomes 
a  material  question  for  you  to  determine. 
from  the  evidence,  what  that  payment  ot 
fSO  was  upon.    Was  it  made  upon   any 
balance  due  for  the  building,  or  was  it 
made  upon  some  contract?    Tbe  expres- 
sion of  the  witness  is  that  It  waa  apon 
land.  It  it  was  a  payment  of  a  balance  for 
tbe  building,  then  the  bar  of  the  statute 
does  not  come  In.    So,  bow  will  yon  ap- 
ply that  payment?    It  is  for  yon  to  sav, 
under  all  the  evidence,  whether  tbis  claim 
is  barred,  or  not,"  etc.    Tbe  Jury  fonnd  a 
verdict  for  the  plain  tilt,  and  the  defend- 
ants appealed,  charging  error,  upon   tbe 
following  grounds,  vis. :  (1)  Inroltnsthat 
so  much  of  plaintiff's  complaint  as  related 
to  land  contracts  between  platntitf   and 
defendants'  intestate  should  not  be  strick- 
en out,  but  should  remain  *in,  as  a  mat- 
ter ot  evidence;"  and  in  allowinfc  the  in- 
troduction of  testimony  upon  such  laan««. 
(2)  In  allowing  the  Introductton  ot  the 
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letter  written  by  one  of  the  defendants  to 
plaintiff's  connael.  (8)  In  allowing  the 
plaintiff  to  testily  as  to  "transactions" 
between  himself  and  the  defendants'  intes- 
tate. (4)  In  cbargins  the  Jury  npon  the 
tacts  of  the  case.  (6)  In  charging  thejury  up- 
on the  valne  of  the  work  done  in  such  man- 
ner as  nMressartly  to  leave  npon  their  minds 
thelmpressiou  that  the  only  testimony  they 
•honld  consider  was  the  plaintiff's  testi- 
mony, and  that  they  should  be  governed 
by  that.  (6)  In  not  charging  the  Jury 
distinctly  that.it  they  believe  the  testi- 
mony in  thn  case,  more  than  six  years  had 
expired  since  the  completion  of  the  work 
alleged  to  have  been  done  in  1877,  and  al- 
so in  1880;  and,  no  payments  having  been 
proved  to  have  been  made  on  either  of 
said  claims,  they  were  both  barred  by 
the  statute  of  limitations.  (7)  In  submit- 
ting to  the  Jnry  the  question  whether  the 
payments  proved  to  have  been  made  were 
made  on  the  building  contracla  oir  pn  the 
land  contract,  and  Instructing  them  that, 
if  the  payment  was  **  made  npon  the  state- 
ment of  the  account  betcvixt  the  two,"  it 
would  save  the  whole  account,  when 
there  waa  not  a  tittle  of  proof  showing 
that  said  payments  were  made  on  any 
other  accoant  than  thealleg^ed  land  trans- 
actions. (8)  In  refusing  a  new  trial,  when 
there  'was  no  evidence  whatever  to  sus- 
tain the  verdict.  <9)  In  not  at  least 
granting  a  new  trial  unless  the  plaintiff 
wonid  remit  all  of  his  recovery,  except  the 
sum  of  $140,  the  whole  ot  the  alleged 
claims  being  only  9630,  and  the  plaintiff 
ha  Vina;  alleged  in  his  complaint  that  he 
had  recdred  9880  thereon,  etc. 

As  to  the  first  exception,  tlie  matter 
charged  an  error  did  not  in  any  way  affect 
th«  caae.  In  giving  his  reason  for  confin- 
ing the  plaintiff  to  his  cause  of  action  for 
work  and  labor,'  the  ]adge  is  reported  to 
have  said:  "The  other  is  in  merely  as  a 
matter  of  evidence. "  We  confess  we  do 
not  clearly  understand  it.  and  think  there 
mast  be  some  mistake  in  reporting  his 
words;  bat,  whether  or  not.  the  case 
dearly  ahows  that  the  statement  ot  the 
cause  of  action  referred  to  was  not  used, 
"as  a  matter  ot  evidence,  "to  the  detri- 
ment of  the  defendants,  but  the  testimony 
wa^  cnrpfuUy  restrained  and  limited  to  the 
caose  of  action  for  work  and  labor. 

"The  last  exception  seems  to  be  founded 
on  a  misapprehension ;  for,  as  we  under- 
stand  It,  the  $800  had  reference  to  the  lots 
of  land  referred  to,  and  was  allowed  in  the 
statement  of  the  amount  as  a  credit  only 
against  a  charge  of  $660,  which,  as  alleged, 
they  bad  been  sold  for.  But  both  the 
charge  and  credit  were  outside  of  the  issue 
tried.  The  admission  of  a  credit  of  $800, 
the  price  of  the  lots,  could  not,  of  course, 
be  disconnected  from  the  charge  of  what,  at 
alleged,  tbey  were  sold  for. 

As  to  the  second  exception,  it  seems  that 
plalntiff*s  attorney,  before  he  brought 
suit,  wrote  a  note  to  the  administrators 
upon  the  subject  of  the  claim,  and  oneot 
them  answered  that  probably  something 
was  dne  to  the  plaintiff  from  the  estate, 
bat  that  they  could  not  pay  him  anything 
an  til  there  was  a  settlement.  We  cannot 
nay  that  the  admission  of  this  letter  in  evi- 
dence was  error  of  law. 


As  to  thetblrd exception, It  is  not  stated 
in  what  respect  the  plaintiff  was  allowed 
to  testify  as  to  "transactions"  between 
himself  and  the  defendants*  intestate.  We 
hare  read  the  whole  brief  carefully,  and 
we  think  all  testimony  Inadmissible,  under 
section  400  of  the  Code,  was  properly  ex- 
cluded. It  is  true  the  plaintiff  was  al- 
lowed to  testify  as  to  what  work  was 
done  on  the  lot  and  about  the  premises  of 
the  intestate,  while  he  was  at  home,  and 
could  not  have  been  ignorant  of  the  fact; 
but,  as  we  understand  it,  that  was  not 
necessarily  "a  transaction"  with  the  in- 
testate, now  dead.  The  plaintiff's  testi- 
mony was  not  Incompetent,  under  section 
400  of  the  Code,  as  he  only  testified  to  acts 
ot  his  own,  with  which  he  in  no  way,  by 
his  own  testimony,  attempted  to  connect 
the  deceased ;  such  connection  being  made 
by  another  witness.  Bookhart  v.  Dean, 
21 S.  C.  597. 

Exceptions  4  and  6  complain  that  the 
Judge  violated  his  constitutional  duty  in 
charging  upon  the  facts.  We  have  read 
the  whole  charge  carefully,  and  we  cannot 
say  that  the  Judge  trespassed  upon  the 
Jury  by  charging  improperly  upon  the 
facts.  The  matter  was  somewhat  compli- 
cated, and  be  took  pains  to  explain  It. 

Exceptions  6  and  7  complain  that  it  was 
error  of  law  to  submit  to  the  Jury  the 
question  whether  the  payment  of  $80, 
made  by  the  intestate,  was  on  the  account 
for  work  and  la  Dor,  or  the  demand  grow- 
ing out  ot  the  alleged  parol  agreement  as 
to  the  lots  of  land,  or  upon  a  statement  of 
the  whole  account  between  the  parties, 
with  tlie  instructions  that  if  the  payment 
was  made  upon  the  building  contracts,  or 
upon  a  general  statement  embracing  that 
account,  then  it  would  prevent  the  bar  ot 
the  statute;  but  if  it  was  made  only  upon 
the  claim  growing  out  ot  the  sale  ot  the 
lots,  not  involved  in  this  case,  it  would 
not  prevent  the  bar.  We  cannot  say  that 
this  was  error  of  law ;  and  the  question 
ot  fact,  whlvh  necessarily  controlled  the 
result,  was  fully  and  carefully  explained 
to  the  Jury,  whose  exclusive  province  it 
was  to  decide  It.  With  full  instructions, 
they  have  done  so.  and  we  are  without 
authority  to  review  their  decision.  The 
Judgment  ot  this  court  Is  that  the  Judg- 
ment ot  the  circuit  court  be  affirmed. 

Simpson,  C.  J.  I  concur  In  the  result,  as 
I  do  not  think  the  statute  of  limitations 
is  a  bar  to  the  action. 

MoIvBR,  J.  While  I  concur  in  the  result 
reached  in  this  case,  I  prefer  to  rest  my 
conclusion  upon  a  different  ground  from 
that  which  is  taken  in  the  opinion  pre- 
pared by  Mr.  Justice  McGowan,  as  I  can- 
not concur  in  some  of  the  views  which  he 
there  presents,  especially  in  what  he  says 
in  reference  to  the  second  exception,  which, 
it  seems  to  me,  is  in  conflict  with  the  de- 
cision ot  this  court  in  the  case  of  Bolt  v. 
Dawkins.  16  S.  G.  198.  But,  as  the  objec- 
tion to  the  testimony  referred  to  in  that 
exception  was  withdrawn,  the  exception 
should  have  been  overruled  on  that 
ground.  Without,  however,  referring  to 
any  other  matters,  it  seems  to  me  suffi- 
cient to  say  that  the  defendants,  having 
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wholly  failed  to  anataln  their  plea  of  the 
Btetnte  of  Ilmitatlona,  which  was,  In  fact, 
their  only  defense  rnistng  any  question  of 
law,  we  are  bound  to  sniitain  the  judg- 
ment below,  even  though  we  may  not  be 
able  to  concur  in  all  the  views  preeented. 
Aa  I  understand  It,  when  a  party  sets  up 
aa  a  defense  the  statute  of  UmltaUonB,  he 
Is  bound  to  show  clearly  and  distinctly 
that  the  action  has  not  been  commenced 
within  the  time  prescribed  by  the  statute. 
Now,  in  this  case,  the  cause  of  action  cer- 
tainly did  not  accrue  antil  the  work  had 
been  completed,  there  being  no  evidence  of 
any  special  contract  to  the  contrary.  Ac- 
cording to  the  defendants'  own  testimony, 
the  work  was  completed,  either  in  the 
spring  of  1879  or  1880,  and,  under  the  rule, 
theplalntltt  has  a  right  to  demand  that 
we  shall  assume  that  the  work  was  com- 
pleted in  the  spring  of  1880.  Hence  the 
plalntitt  had  a  right  of  action  on  the  Im- 
plied contract  until  the  spring  of  1886;  the 
Statutory  limit  in  a  case  of  this  kind  being 
six  years.  Bnt,  as  the  Intestate  died  on 
the  12th  of  March,  1886,  before  the  expira- 
tion of  that  period  of  time,  section  123  of 
the  Code  expressly  provides  that  the  ac- 
tion may  be  commenced  against  bis  ad- 
ministrators after  the  expiration  of  the 
six  years. "  and  within  one  year  after  the 
Issuing  of  letters  testamentary,  or  of  ad- 
ministration." Strange  to  say,  however. 
it  does  not  ap];>ear  in  the  case  when  the 
letters  of  administration  were  granted  to 
the  defendants  In  this  action,  though  the 
only  inference  that  can  be  drawn  from 
what  Is  there  stated  is  that  they  were 
granted  not  later  than  some  day  in  July, 
1886;  for  we  find  that  the  defendants,  on 
the  2lBt  of  that  month,  published  a  notice 
to  creditors  to  present  their  claims,  and 
the  inference  is  that  they  had  then  lately 
received  letters  of  administration.  As- 
suming, then,  that  the  letters  had  been  is- 
soed  as  early  as  the  1st  day  of  July,  1886, 
the  plaintiff  would  have  been  entitled,  nn- 
der  the  provision  of  the  Code  above  cited, 
to  bring  Ms  action  at  anytime  within  one 
year  from  that  date,— any  time  before  the 
let  day  of  July,  1887,— and  it  Is  admitted 
that  the  present  action  was  commenced 
some  time  in  the  month  of  June,  1887.  It 
seems  to  me  clear,  therefore,  that  the  de- 
fendants, even  according  to  their  own  tes- 
timony, have  failed  to  snetain  their  plea 
of  the  statute  of  limitations.  To  avoid 
misapprehension,  I  desire  to  add  that  It 
does  not  appear  that  any  such  question  as 
that  presented  in  the  recent  case  of  Flem- 
ing V.  Fleming,  ante,  257,  was  raised  In 
this  case;  and  hence  it  has  not  been 
deemed  appropriate  to  consider  It  here. 


Oatin  t.  Citt  op  Atlanta. 
{Supreme  Court  mf  Georgia.    Nov.  10,  1880.) 

MmnoirAi.  Cobfobatioks  —  Ibsvanct  or  Bonss— 
Blbotiohs. 
Const  Oft.  1877,  art.  7,  {  7.  presoribes  that 
BO  debt  ezoeeding  a  oertain  amount  shall  be  In- 
curred by  any  mnnlcipaUty  without  the  aasent  of 
two-thiroa  of  the  qualifled  voters  thereof  at  an 
election  for  that  purpose.  In  the  oonstltation  cf 
1868,  tiie  words  "voting  at  an  election"  liad  been 
nsed.  Code  Qa.  %  50SI,  provides  that,  In  de- 
termining whether  or  not  two-thirds  of  the  qnall- 


fied  votors  of  a  nmnUdpality  voted  in  favor  of  the 
Isaoanoe  of  bonds,  the  tally-sheetsol  the  last  gen- 
eral election  held  therein  "sliaU  be  taken  as  a 
correct  enumeration  of  the  qoalified  voters  there- 
of. "  The  charter  of  Atlanta  authorizee  tbe  mayor 
and  oonnoil  to  provide  a  special  method  for  regis- 
tration of  vxrters  prior  to  any  municipal  election 
in  that  olty.  Sdd,  that  the  role  that  two-thirds 
of  those  voting  would  be  sufficient  was  abolished 
(1)  by  its  omiision  from  the  constitution;  (8)  by 
the  general  act;  (section  GOSi,-)  and  (8)  by  the  pro- 
visloa  of  the  cnarter;  that  tae  provision  of  the 
charter  suspended  the  general  act  in  regard  to 
municipal  elections  In  the  city  of  Atlanta;  and 
that,  Where  a  special  registration  was  required 
prior  to  a  kpeoial  elaotion  for  the  issuance  of 
bonds  in  that  dty,  the  question  whether  two- 
tlilrds  of  the  qualifled  troters  thereof,  voted  ia 
favor  of  the  issuance  ol  the  bonds,  was  to  be  de- 
termined by  such  registration. 

Error  from  superior  coort,  Fulton  coun- 
ty; M.  J.  Clarkk,  Judge. 

Ellis  &  Or&y,  for  plaintiti  in  error.  John 
B.  Goodwin  and  J.  A.  Aoderaoo,  tor  de- 
fendant in  error. 

SiMHONS,  J.    Mrs.  Oavin  filed  bar  peti- 
tion for  injunction  and  relief  against  the 
city  of  Atlanta,  and  alleged.  In  substance, 
that  she  was  a  tax-payer  of  the  ci^ ;  tbat 
the  city  was  abunt  to  issue  and  sell  bunds 
to  the  amount  of  f  260,000,  for  the  purpose 
of  building  a  new  system  of  water-wurks, 
and    had    negotiated   the   bonds   for  an 
agreed  price,  and  was   aboat  to  deliver 
them;  and  that  these  bonds  were  illegal 
for  the  following  reasons:    Tbey  were 
voted  upon  at  an  election  held  on  April 
28,  1890,  specially  ordered  for  that  pur- 
pose, and  less  than  two-thirds  of  thenam- 
ber  of  those  who  bad  registe;«d  for  tbc 
election  voted   in  favor  of    issnlng    the 
bonds,  1,608  votes  being  cast,  out  of  which 
number,  1,259  were  for  bonds.    At  tbe  last 
general  election  in  thecity,  only  1,4S3  Totea 
were  cast,  which  were  less  than  two-tbirda 
of  the  voters  registered  fur  that  election ; 
so  that  tbe  votes  cast  at  tbe  special  Sec- 
tion were  less  than  two-thirds  of  tbe  vot- 
ers who  had  registered  for  either  the  ape- 
cial  or  the  general  election.    Tbe  consti- 
tution reqnires  the  assent  of  two-thirds 
of  the  qualifled  voters  of  tbe  dty  to  ao- 
tborise  an  issue  of  saeb  bonds,  and  tbe 
petitioner  contended  that  this  means  two- 
thirds  of  those  entitled  to  vote.    It  was 
contended  tbat  under  the  charter  of  tbe 
city,  the  laws  of  Georgia,  and  tbe conatl- 
tntlon  of  the  state,  those  peraonawbo  rec- 
istered  were  not  only  qualified  voters,  bnt 
expressed  by  the  act  of  registration  a  deedra 
toparticipateinthe  issneralsed  by  this  spe- 
cial election,  and  tbey  could  as  well  act 
against  the  bonds  by  non-participattou, 
as  by  active  protest  at  the  baIlot-bi>x; 
tbat  registration  was  a  test  of  tbe  qnali- 
flcatlon,  and  the  qualifled  voters  of  tbe 
dty  were  those  who  enrolled  themselves 
under  thelaw;  and  tbat  two-thirds  of  the 
voters  at  either  the  general  or  special  elec- 
tion having  failed  or  i«tnaed  to  vote  for 
the  bonds,  they  were  Illegal,  and  ou^bt 
to  be  enjoined.    The  defendant,  by  its   an- 
swer, practically  admitted  all  tbe  allefra- 
tions  In  tbe  petition.    It  admitted  that  tbe 
number  of  persons  registered  for  the  last 
general  city  election,  preceding  the  special 
election  in  question,  were  3,755.  and   tbe 
number  of  votes  cast  in  tbe  general   elec- 
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tton  were  1,688.  Tbe  number  of  persons 
registered  for  the  water-bonda  election  of 
April  29, 1890,  ¥rere  2,588,  and  tlie  number 
of  votes  cast  at  that  ejection  were  1,608; 
1,259  being  for  Issue  of  bonds,  and  849 
aKainst.  The  defendant  contended  that 
the  bonds,  having  recrtved  two-thirds  of 
tbe  votes  actually  cast  in  the  special  elec- 
tion, and  also  two-thirds  of  the  votes  act- 
ually cast  In  the  general  election,  although 
not  two-thirds  of  the  registered  voters  at 
either  election,  were  valid.  The  Injunc- 
tion prayed  for  was  reused,  and  the  peti- 
tloner  excepted. 

As  we  have  seen,  the  ptalntifl  contended 
that  tbe  bonds  had  not  received  the  constl- 
tntlonal  majority  because  they  had  not 
received  the  assent  of  two-thirds  of  the 
qualified  voters  of  the  city,  the  qaalifled 
voters  being  those  who  had  registered  for 
that  special  election.  Tbe  defendant  ad- 
mitted that  two-thirds  of  the  voters  who 
had  retdstered  did  not  vote  In  favor  of 
tbe  Issuance  of  bonds,  but  contended 
that,  under  the  Code,  §  5081,  two-thirds  of 
the  number  of  those  who  had  Toted  at  the 
last  general  election  had  assented  to  the 
issuance  of  the  bonds,  and  they  were 
therefore  legal.  The  constitution  of  1877, 
art.  7,  8  7,  (Code,  §  6191,)  prescribes  that 
BO  debt  exceeding  one-flfth  of  1  per  cent,  of 
tbe  assessed  value  of  taxable  property 
tlierein  shaJI  be  Incurred  by  any  county, 
municipality,  or  political  division  of  the 
state.  "  without  the  assent  of  two-thirds 
ol  tbe  qualified  voters  thereof,  at  an  elec- 
tion for  that  purpose,  to  be  held  as  may 
be  preacilbed  bylaw."  The  act  of  1879 
(Code,  1 608/)  declares  that  "in  determlu- 
iag  tJie  question  whether  or  not  two- 
tbirds  of  uie  qualified  voters  in  said  coun- 
ty, mnnieiptality,  or  division  voted  in  fa- 
vor of  tiie  iasnance  of  said  bondd,  the 
taily-eheets  of  the  last  general  election 
lield  in  said  county,  municipality,  or  dl- 
Tlalon  shall  be  talcen  as  a  correct  enumer- 
ation of  the  qualified  voten  thereof."  Tbe 
legjslatnre.  in  granting  the  present  char- 
ter of  tbe  city  of  Atlanta,  provided  that 
'tbe  mayor  and  general  council  of  said 
dty  abail  have  power  and  authority  to 
provide  for  tlie  registration  of  voters 
prior  to  any  municipal  election  In  said 
city,  to  malce  all  needful  mles  and  regu- 
lations for  the  same,  and  require  that  no 
person  be  permitted  to  vote  unless  regis- 
tered as  aforesaid."  Code  Atlanta  1886, 
I  103.  In  accordance  witb  this  provision 
of  its  ehart«r,the  mayor  and  general  conn- 
eO  of  Atianta  passed  tbe  necessary  ordi- 
nances providing  for  the  registration  in  all 
■annlcipal  elections,  and,  according  to  tbe 
bill  and  answer  in  this  case,  required  a  spe- 
cial registration  for  this  special  election, 
w^Ith  tbe  result  stated.  The  question  for  us 
to  deddels  whether  themayor and  council. 
In  determining  whether  or  not  two-thirds 
of  tbe  qaalifled  voters  voted  In  favor  of 
tbe  issuance  of  bonds,  should  be  guided 
by  tlie  general  act  of  1879,  (Code,  §  606/,) 
by  the  common-law  rule,  or  by  the  regis- 
tration list  which  they  had  required  taken 
for  tbat  special  election.  We  admit  the 
common-law  rule  to  be  that  where  an 
etection  is  held,  and  a  majority  or  two- 
thirds  vote  Is  necessary,  tbe  majority  or 
two-ttiirdsof  those  voting  at  the  election 


would  be  sufficient.  But  the  authorities 
generally  concur  that,  where  the  law  pre- 
scribes now  the  majority  or  two-thirds 
shall  be  ascertained,  that  method  prevails, 
and  not  the  common-law  rule.  We  are 
very  clear  that  tbe  common-law  rule  does 
not  prevail  in  this  state,  for  the  legislature 
bas  prescribed  a  different  rule  in  all  cases 
where  it  has  not  enacted  other  means  to 
ascertain  whether  the  necessary  two- 
tbirds  majority  has  been  given  In  a  partic- 
ular Section.  It  is  not  disputed  tbat  the 
legislature  has  the  authority  to  prescribe 
tbe  test  for  ascertaining  the  necessary  ma- 
jority. CkBUTHERS,  J.,  in  tbe  case  of 
Louisville,  etc.,  B.  Co.  v.  County  Court,  1 
Sneed,  637,  holds  that  tbe  legislature  has 
such  power.  It  is  a  rule  of  evidence  in 
such  cases  to  ascertain  tbe  number  of 
qualified  voters  which  the  legislature  has 
power  to  prescribe.  We  think  that  section 
608/  of  the  Code,  supra,  applies  only 
where  there  has  been  no  other  or  better 
means  of  ascertaining  who  the  qualified 
votera  are:  but  tbat  it  does  not  apply 
in  any  case  where  tbe  legislature  has  pro- 
videdfor  registration  in  a  particuiarooun- 
ty  or  municipality.  Whenever  it  bas  pro- 
vided for  a  registration,  as  In  tbe  case  un- 
der consideration,  tbat  Is  the  true  and 
legal  test  for  ascertaining  whether  the 
requisite  two-thirds  majority  has  been  re- 
ceived or  not.  The  constitutional  provis- 
ion which  requires  the  assent  of  two- 
tblrda  of  the  qualified  votera  is  manda- 
tory. It  would  be  absurd,  under  this  pro- 
vlsioui  to  bold  that  tbe  qualified  votets  of 
a  manicipality  should  register  In  order 
tbat  it  mght  be  ascertained  who  are  qual- 
ified to  vote,  and  then  hold  that  this 
registration  has  no  effect  in  determining 
tbe  number  of  qualified  votera  in  tbe 
municipality,  but  tbat  tbe  test  should  be 
tbe  number  of  votera  at  un  election  some 
12  months  prior  to  tbat  time.  Suppose  la 
tbls  case  tbat  4,2S9  peraonshad  registered, 
and  8,000  of  tbem  had  voted  against  the 
issuance  of  these  bonds,  would  it  be  said 
tbat  because  1,269  (two-thirds  of  those 
who  voted  at  the  last  general  election) 
had  voted  in  favor  of  the  bonds,  tbat  was 
two-thirds  of  the  qualified  votera  of  the 
city,  when  tlie  registration  (the  test  pre- 
scribed for  this  city)  showed  that  1,259 
was  not  a  third  of  the  qualified  votera, 
much  less  two-thirds?  In  this  special 
election,  the  number  of  peraons  registered 
were  2,688.  These  were  all  prima  facta 
qualified  rotera.  These  were  the  peraons 
whom  the  law  said  were  the  only  quali- 
fied votera  in  the  city  of  Atlanta.  No  oth- 
er peraon  in  tbe  city  than  those  registered 
could  have  voted  at  tbat  election.  The 
qualified  votera,  therefore,  having  been  as- 
certained under  tbe  law,  the  constitution 
is  mandatory  that  two-thirds  of  them 
shall  assent  before  bonds  shall  be  issued. 
Tbe  legislature  has  no  power  to  prescribe 
a  less  number,  when  that  number  is  legal- 
ly ascertained ;  and  therefore  section  508/ 
cannot  apply,  tbe  true  number  being  as- 
certained by  means  of  aoothcr  method 
adopted  by  tbe  legislature,  and  adopted 
for  the  express  purpose  of  ascertaining 
who  are  tbe  qualified  rotera  in  tbe  par- 
ticular case.  Of  course.  It  the  legislature 
does  not  adopt  adlBerent  method  than 
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that  prescribed  In  section  6087,  that  la  to 
be  the  test;  bnt,  when  It  prescribed  a  par- 
ticular method  of  ascertaining  the  quali- 
fied voters  in  a  particularcoonty  or  munic- 
ipality, we  hold  that  this  must  be  the  test. 
It  the  leeislature  should  not  prescribe  the 
means  of  ascertaining  the  number  ol  quali- 
fied voters,  the  common-law  rale  would 
prevail,  and  the  test  would  be  two-thirds 
of  those  voting  at  that  election ;  bnt,  as 
we  have  said  before,  we  thinlc  the  l^s- 
lature  has  prescribed  a  different  rule  in 
this  state,  (1)  by  passing  a  general  law 
applicable  to  all  counties  and  municipali- 
ties tor  which  no  other  role  has  been  en- 
acted, and  (2)  in  providing  for  registra- 
tion in  certain  counties  and  municipalities. 
And  we  are  strengthened  in  this  view  by 
the  tact  that.  In  the  constitution  of  1868, 
the  rule  laid  down  was  the  common-law 
rule,  the  language  of  that  constitution  be- 
ing "  a  majority  of  the  qualified  voters  of 
such  town  or  city  voting  at  an  election 
held  tor  the  purpose, "  (article  3,  §  6,  par. 
4,)  while  In  the  present  constitution  the 
words  "  voting  at  an  election  "  are  left  out, 
which  seems  to  us  to  indicate  that  the 
convention  desired  to  abolisb  the  former 
rnle,  and  to  prescribe  that  the  number  re- 
quired should  be  two  thirds  of  all  the 
qnallfled  \oter8  of  the  county  or  mnnlcl- 
pallty,  and  not  merely  two-thirds  of  those 
voting  at  the  election.  We  are  aware 
that  the  supreme  court  of  the  United 
States,  in  CarroU  Co.  v.  Smith,  111  U.  S. 
556,  4  Sup.  Ct.  Rep.  689,  has  put  a  different 
interpretation  upon  the  words  of  the  con- 
stitution of  Mississippi,  which  are  similar 
to  the  words  of  our  own  constitution; 
but,  as  appears  from  the  report  of  that 
case,  while  there  was  a  registration  law 
In  the  state  of  MisBlBslppi,  it  was  for  gen- 
eral elections,  and  did  not  require  special 
registration  tor  special  bond  elections,  as 
the  law  governing  the  city  of  Atlanta 
does.  And  the  court  in  that  case  say, 
quoting  from  the  opinion  of  Chief  Justice 
Wafts  in  County  of  Cass  v.  Johnston,  96  U. 
S.  869,  that  the  rule  laid  down  would  be 
different  If  the  legislative  will  to  that  effect 
is  clearly  expressed.  We  think  we  have 
shown  that  both  the  convention  which 
adopted  the  constitution  and  the  legisla- 
ture have  clearly  expressed  the  intention 
that  the  common-law  rule  on  the  subject 
shall  not  prevail  in  this  state  (1)  by  omlt- 
tingltfrom  the  constitution;  (2)  bypassing 
a  general  act  prescribing  a  different  test; 
and  (8)  by  authorlElng  special  registra- 
tion in  the  city  of  Atlanta.  The  reasons 
for  the  change  of  the  rule,  and  the  benefit 
accruing  therefrom  to  counties  and  munici- 
palities, are  so  obvions,  under  the  peculiar 
condition  of  affairs  in  this  state,  that  we 
deem  it  unnecessary  to  state  tbem.  Judg- 
ment reversed. 


Western  Union  Tel.  Co.  v.  Coolkdob. 

(Supreme  Court  of  Georgia.    Nov.  10,  1890.) 

Tbleqbaph  Companies  —  Rbpbxi.  of  Statutbs — 
Actios  pob  Statdtokt  Tmnvn. 
1.  Act  Oa.  Nov.  13,  1889,  (Acts  ISSSSS,  p. 
175,)  is  entitled  "An  act  to  encourage  and  author- 
ize the  construction  of  telegraph  lines  In  the  state 
of  Georgia,  and  conferring  certain  privileges, 
powers,  and  penalties  on  (be  owners  thereof,  and 


to  provide  a  penalty  tor  dlvmging  the  oootanti 
of  any  private  message  by  any  person  connected 
with  such  telegraph  company. "  Section  1  autlior- 
Izes  any  company,  legally  chartraed,  to  construct 
and  operate  telegraph  lines  on  puhlio  highways, 
and  across  and  under  any  "waters  in  the  state. 
The  remaining  seoUons  make  it  the  duty  of  tale- 
graph  companies  to  receive  and  tcmsmit  mea- 
sapres  on  payment  of  the  usual  charge,  forbid  dis- 
crimination, provide  that  messages  abkll  be  trans- 
mitted in  the  order  received,  with  a  certain  ex- 
ception, and  provide  a  penalty  for  divulging  the 
contents  of  any  private  telegram.  Held  that,  as 
the  act  did  not  apply  to  any  telegraph  company 
whose  lines  were  prevlonsly  constructed,  and  ap- 
peared to  be  in  violation  of  the  oonstitational  pro- 
vision that  no  act  shall  oontain  mora  tlian  one 
subject-matter,  it  did  not  repeal  Act  Oa.  1887, 
(Acts  1886-87,  pb  111,)  regulating  telegraph  oom- 
panles. 

2.  A  provision  in  a  telegraph  blanlc  that  all 
olaims  for  damages  tor  negligenoe  in  sending  the 
dispatch  shall  be  made  in  writing  within  a  cer- 
tain time,  or  the  company  shall  not  be  liable, 
does  not  apply  to  an  acoon  for  a  statatciy  penalty 
for  such  negligenoe. 

Error  from  city  court  of  Atlanta;  Van 
Eppbs,  Judge. 

Action  by  Cooledgo  against  the  Western 
Union  Telegraph  Company  to  recover  a 
statutory  penalty  for  defendant's  neglect 
in  transmitting  a  telegraph  message. 
From  a  judgment  tor  plaintlfl,  defendant 
brings  error. 

Bigby  A  Berry,  for  plaintiff  in  error.  J. 
F.  Daafel,  for  defendant  In  error. 

Blandfobd,  J.  1.  The  controlling  ques- 
tion in  this  case  is  whether  the  act  pai»ed 
by  the  general  assembly  on  the  12tb  of  No- 
vember, 1889,  as  to  telegraph  companies, 
(Acts  1888-89,  p.  176,)  repeals  the  act  passed 
on  October  22, 1887,  (Acts  1886-87,  p.  Ill,)  re- 
lating to  the  same  subject-matter.  The 
last-named  act  Is  "  An  act  to  prescribe  the 
duty  of  electric  telegraph  compcwies  as  to 
receiving  and  transmitting  dispatches,  to 
prescribe  penalties  for  violations  thereof, 
and  for  other  purposes. "  The  first  section 
of  this  act  makes  it  the  duty  of  every  elec- 
tric telegraph  company  with  a  line  of 
wire  wholly  or  partly  in  this  state,  and 
engaged  in  telegraphing  for  the  public,  to 
receive,  during  the  usual  o£9ce  hours,  all 
dispatches,  whether  from  other  telegraphic 
lines  or  from  individuals;  andonpayment 
or  tender  of  the  usual  charge,  according 
to  the  regulations  of  such  company,  shall 
transmit  and  deliver  the  same  with  impar- 
tiality and  good  faith,  and  with  due  dili- 
gence, under  penalty  of  f  100,  which  penal- 
ty may  be  recovered  in  a  justice  or  otiier 
court  having  jurisdiction  thereof,  by  either 
the  sender  of  the  dispatch,  or  the  person 
to  whom  sent  or  directed,  whichever  may 
first  sne.  The  first-mentioned  act  (that  of 
November  12, 1889)  is  declared  by  Its  title 
to  be  "An  act  to  encourage  and  authorise 
the  construction  of  telegraph  lines  in  the 
state  of  OeoTgia,  and  conferring  certain 
privileges,  powers,  and  penalties  on  the 
owners  thereof,  and  to  provide  a  penalty 
for  divulging  the  contents  of  any  private 
message  by  any  person  connected  with 
such  telegraph  company. "  The  first  sec- 
tion authorizes  any  telegraph  company, 
chartered  under  the  laws  of  this  state,  or 
any  other  state  of  the  Ouited  States,  to 
construct,  maintain,  and  operate  lines  of 
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electric  tetefcrapb  upon,  along,  and  over 
thehisbwayaand  public  roads,  and  across 
and  under  any  waters  in  tbis  state,  by  the 
erection  ot  posts,  piers,  abutments,  and 
otber  fix  tares,  except  bridses,  necessary 
to  sastaln  the  wires  oi  its  lines;  bat  it 
shall  not  incommode  the  use  of  any  hlKh- 
waya  or  public  roads,  or  endanger  or  in- 
tercept the  navigation  ot  any  waters. 
The  second  section  makes  it  the  duty  of 
erery  telegraph  company  to  receive  dls- 
patchea  from  and  for  any  other  telegraph 
company  or  association,  and  from  or  for 
an}' person,  on  payment  of  theusualcharge 
for  the  transmission  ot  dispatches,  accord- 
ing to  the  regulations  of  the  company, 
and  to  transmit  the  same  faithfully  and 
impartially,  and  for  every  neglect  or  re- 
fusal so  to  do,  the  company  shall  forfeit 
a  sum  of  not  exceeding  f  100.  to  be  recov- 
ered in  an  action  of  tort,  by  the  person, 
asMOciatlon,  or  company  sending  or  desir- 
ing to  send  the  dispatch.  The  third  sec- 
tion prohibits  telegraph  companies  or  as- 
sociationB  from  discriminating  against 
other  companies,  associations,  or  Individ- 
uals sending  or  desiring  to  send  a  dis- 
patch, and  provides  a  penalty  of  a  sum 
not  exceeding  f  100  to  be  recovered  in  an 
action  of  tort.  The  fourth  section  pro- 
vides that  it  shall  be  the  duty  of  every 
company  or  association  to  transmit  all 
dispatches  in  the  order  in  which  they  are 
received,  under  alike  penalty  of  flOO,  but 
making  an  exception  in  favor  of  proprie* 
tors  or  publishers  of  newspapers.  Theflfth 
section  provides  a  penalty  for  any  person 
connected  with  any  telegraph  company  in 
this  state  whoshall  divulge  the  contents  of 
any  private  tel<«ram.  Wehavethusgiren 
asummaty  of  theactof  1S89.  The  title  ot 
the  act  would  seem  to  be  to  authorise  and 
enconrage  the  construction  of  telegraph 
lines  in  this  state,  and  to  confer  certain 
privileges  and  powers  upon  such  compa- 
nies, and  penalties  upon  the  owners  there- 
of, and  to  provide  a  penalty  tor  divulging 
the  contents  of  any  private  message,  by 
any  person  connected  with  such  telegraph 
company.  This  title  of  the  act  seems  to 
contemplate  more  than  one  subject-mat- 
ter, for  it  looks  to  the  encouragement  and 
authorization  of  telegraph  lines  to  be  con- 
•trocted  in  the  state  ot  Georgia,  and  con- 
fers privileges,  powers,  and  penalties  upon 
theowners  thereof ;  while,  at  thesame  time, 
it  also  provides  a  penalty  tor  divulging 
the  contents  ot  any  private  message,  by 
any  person  connected  with  such  telegraph 
company.  And  so  it  appears  all  through 
the  act.  after  the  first  section  thereof,  that 
there  are  other  matters  contained  ther^n 
diflerent  from  that  of  authorising  and  en- 
roaraging  the  construction  of  telegraph 
lines  within  the  state.  It  seems  to  us 
that  the  matters  contained  in  the  second 
and  third  sections  of  this  act  are  not  ger- 
mane to  those  contained  in  the  first  sec- 
tion :  and  so  with  the  other  sections.  So  it 
wonld  appear  that  this  act  is  in  violation 
of  that  provision  ot  the  constitution  which 
prohibits  any  act  ot  the  legislature  from 
containing  more  than  one  subject-matter; 
and,  furthermore,  it  appears  to  us  that 
tbls  act,  so  tar  as  it  conforms  to  the  title, 
applies  only  to  such  telegraph  companies 
as  might  construct   their  lines  after  the 


passage  ot  the  same.  We  think  that  the 
legislature  did  not  intend  to  apply  this 
act  to  any  telegraph  company  which  had 
been,  theretofore,  constructed  in  this  state, 
and  hence  we  think  that  the  act  does  not 
operate  to  repeal  the  act  ot  1887  above  re- 
ferred to. 

2.  Again,  It  is  insisted  by  counsel  for  the 
plaintiff  in  error  that,  by  the  terms  of  the 
dispatch,  all  claims  for  damages  on  ac- 
count of  sending  the  same  should  be  made 
in  writing,  within  a  certain  time  after  the 
sending  ot  the  dispatch,  otherwise  that 
the  company  would  npt  be  liable;  and 
that  the  defendant  in  error  in  this  case 
made  no  claim  upon  the  telegraph  compa- 
ny for  damages  before  bringing  his  suit. 
We  do  not  think  that  rule  of  the  telegraph 
company  applies  to  a  case  like  this.  This 
is  not  an  acnon  for  damages,  but  it  is  an 
action  brought  to  recover  a  penalty  un- 
der a  statute,  and  therefore  we  think  that 
the  condition  printed  on  the  telegraph 
blanks  ot  the  company,  requiring  all 
claims  to  be  made  in  writing  within  60 
days,  does  not  apply  to  a  case  such  as 
this.  We  are  aware  that  there  are  decis- 
ions of  other  courts  In  the  United  States 
In  conflict  with  this  opinion,  bat  there  are 
many  others,  however,fullyinaccord  with 
it.  The  case  of  Telegraph  Ck>.  v.  Cobbs, 
47  Ark.  844, 1 8.  W.  Bep.  668,  tolly  sustains 
our  position. 

These  are  the  main  questions  in  the  case, 
and  the  judgment  ot  the  court  ImIow  be- 
ing in  accordance  with  the  views  we  have 
herein  expressed,  it  is  therefore  affirmed. 


Allen  t.  MimiAL  Loam  A  Bankimo  Co. 

(Suipreme  Court  of  Oeorgio.   Oct  17, 1890.) 

BBTABUSHmKT  OT  IjOBT  Pl.XADIir08  —  BSKVIOS  OT 
PB00X88. 

1.  Flalstifi'B  Bttomey  tertUed  that  after  fll- 
ing  the  declaration,  and  after  the  case  was  en- 
tered on  the  docket,  on  inqnirlng  of  the  clerk,  he 
was  informed  fhsttae  papers  wne  lost  or  misUid, 
but  that  h&  the  clerk,  would  get  fham,  and  that 
witneas  did  not  know  Hue  papers  were  lost,  uid 
the  dark  testified  that  it  waa  hi*  habit,  on  re- 
oeiving  a  declaration,  to  annex  process  thereto, 
and  that  he  thought  he  had  done  so  In  this  case. 
Held,  that  It  was  not  error  to  allow  the  deolaia- 
tion  aadprooeas  to  be  established  by  oopy. 

a.  Where  plalntlfl's  attorney  testifies  that  the 
aherllt  Informed  him  that  the  declaration  had 
been  served  upon  defendant,  and  that  he  waa  mis- 
led thereby,  or  he  would  have  moved  for  an  or- 
der giving  Turther  time  to  perfect  service  at  the 
first  term  of  oourt  after  the  declaration  was  filed, 
it  is  not  error  to  grant  such  a  motion  male  at  Uie 
second  term. 

Error  from  city  court  ot  Atlanta;  Van 
Epps,  Judge. 

Frank  A.  Arnold,  for  plaintiff  la  error. 
Simmona  A  Corrlgaa,  tor  defendant  in  er- 
ror. 

Blandford,  J.  The  defendant  in  error 
sued  the  plaintiff  in  error,  and  filed  Itit  dec- 
laration with  the  clerk  of  the  superior 
court.  The  case  was  entered  on  the  dock- 
et. Defendant  In  error,  through  its  attor- 
ney, inquired  after  the  papera,  and  was 
Informed  by  the  clerk  that  they  wore  lost 
or  mislaid,  but  that  he  would  get  them 
for  him.  At  the  second  term  of  the  court, 
the  defendant  In  error  moved  to  establish 
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the  loat  declaration  and  the  process  at- 
tached thereto;  and  on  the  trial,  plain- 
tiff's attorney  having  testified  am  to  hlsln- 
quiry  regarding  the  papers  In  the  case, 
and  nis  being  assured  by  the  clerk  that  he 
wonld  get  them  for  him,  stated  that  he 
did  not  know  they  were  lost.  Defendant  in 
error  also  showed  by  the  clork  that  it  was 
bis  habit,  directly  after  receiving  a  decla- 
ration, to  annex  process  thereto;  and, 
while  be  conld  not  say  positively  he  had 
done  so  in  this  case,  he  thought  he  had. 
The  court  allowed  a  copy  to  be  estab- 
lished in  lieu  of  the  original  declaration 
and  process,  and  this tfaeplaintlft in  error, 
Allun,  says  was  error.  We  see  no  objec- 
tion to  the  conrt's  having  ordered  the  dec- 
laration and  process  to  be  establiataed  up- 
on the  evidence  submitted. 

The  next  qnestion  made  is  that  at  that 
term  of  the  court  plaintiff  moved  for  an 
order  giving  further  time,  until  the  next 
term  of  the  court,  witblu  which  to  perfect 
service  of  the  declaration  and  process  on 
the  defendant,  now  the  plaintiff  in  error. 
It  was  shown  by  the  evidence  of  plaintiff's 
attorn^  that  he  inquired  of  the  sheriff, 
who  Informed  him  that  the  declaration 
had  been  served  upon  the  plaintiff  in  er- 
ror; that  he  was  misled  by  this  informa- 
tion given  him  by  the  sherlB,  or  he  would 
have  moved  for  this  order  at  the  first 
terra  of  the  court  after  the  declaration 
was  filed.  The  court  allowed  the  order 
asked  for,  and  Allen,  the  defendant  in  the 
court  below,  excepted.  He  says  this  was 
error.  While  we  think  the  court  could 
have  refused  the  order  and  dismissed  the 
case,  yet  we  think  he  bad  a  right  to  bear 
the  testimony  produced  by  the  plalntitf  In 
the  court  below ;  and,  if  he  was  satisfied 
that  the  plain  tlB  had  used  due  diligence 
to  ascertain  whether  the  declaration  and 
process  had  been  served,  he  then  bad  a 
right  to  order  the  service  to  be  perfected 
as  was  done.  The  granting  of  such  a  mo- 
tion is  largely  in  the  discretion  of  the 
court.  And  while  this  court  might  not 
Interfere  with  the  court  below,  whether 
It  directed  that  further  timesbould  be  giv- 
en or  refused,  still  we  do  not  think  it  was 
error  to  have  allowed  the  order  askedfor. 

Judgment  afl9rmed. 


Francis  v.  Statb. 
(jSwprmne  Court  cf  Georgia.   Nov.  10,  1890.) 
Appeu.  nf  Cbiminai.  Casbs— Rxvisw.  _ 
Where  there  is  evidence  to  sapport  a  ver- 
dict of  eruilty  in  a  criminal  case,  and  the  trial 
oourt  has  lerased  a  new  trial,  its  Judgment  will 
not  be  interfered  with  on  appeal. 

Error  from  city  coort  of  Atlanta. 

G.  L.  Francis  and  Arnold  Jk  Arnold,  for 
plaintiff  in  error.  F.  M.  O' Bryan,  Sol. 
Gen.,  for  the  State. 

Blanoforo,  J.  Francis  was  indicted, 
and  found  guilty  of  stabbing.  He  moved 
the  court  for  a  new  trial,  which  the  court 
refused,  and  he  excepted.  The  exceptions 
in  this  case  are  that  the  verdict  is  con- 
trary to  law,  contrary  to  the  evidence, 
and  contrary  to  equity  and  justice.  We 
have  examined  the  evidence  In  this  record 
elosely,  and  while  there  is  some  doubt 


upon  our  minds  whether  the  accneed 
sliould  hare  been  convicted,  yet  we  think 
there  was  evidence  from  which  the  jury 
conld  very  reasonably  have  inferred  hia 
gailt.  This  being  so,  and  the  court  below 
being  satisfied  with  the  verdict  of  the 
jury,  we  therefore  do  not  feel  authorised 
to  Interfere  therewith,  and  the  judgment 
of  the  court  below  is  affirmed. 


BiCBMONn  &  D.  B.  Co.  v.  Datis. 

(SuprtTM  Court  of  aeotyia.  Oot  17,  1890.) 
Apfbal— Bavnnr— Whob*  o*  Bvisbxcb. 
Where  tiie  evidence  is  oanflioUng  on  the 
qnestion  wheUier  fbe  death  of  plaintilt'sluisband 
was  caused  by  injuries  received  throngli  defend- 
ant's neeligenoe  or  by  disease  not  consequent  up- 
on snoh  Injaries,  and  the  jury  find  for  plalntiS, 
a  iudgment  refusing  defenoant't  motion  for  a  new 
trial  will  not  be  disturbed,  nnleas  the  record 
stiowB  that  tlie  verdict  was  the  tesolt  of  Impn^per 
influence. 

Error  from  city  court  of  Atlanta;  Van 
Epps,  Judge. 

Jackson  &Juckaon,toT  plaintiff  in  error. 
J.  T.  Glenn  and  J.  M.  Slaton,  for  defend- 
ant in  error. 

Blandford,  J.  The  verdict  having  gone 
in  favor  of  the  plaintiff  in  the  court  below, 
the  railroad  company,  who  is  the  plaintiff 
In  error  here,  moved  the  court  for  a  new 
trial,  mainly  upon  the  ground  that  the 
verdict  was  strongly  and  decidedly  against 
the  weight  of  the  evidence,  and  without 
evidence  to  support  it.  The  action  was 
brought  by  the  defendant  in  error  to  re- 
cover damages  for  the  homicide  of  her  hus- 
band, whom,  she  alleged,  was  killed  by 
the  carelessness  and  n^llgence  of  the  serv- 
ants and  agents  of  the  raili'oad  company 
in  moving  an  engine  against  a  car,  upon 
which  deceased  was  at  work  at  the  time, 
by  which  he  was  thrown  from  a  ladder, 
and  received  the  injuries  from  which  he 
died.  The  court  refused  the  mutton  for  a 
new  trial  on  the  part  of  the  railroad  com- 
pany, and  It  excmted.  "Whoi  doctors 
disagree,  who  shall  decide?"  The  law 
says  the  jury.  When  they  are  sworn  and 
impaneled  to  try  a  case,  the  law  sayH. 
after  they  have  heard  the  evidence,  tliey 
are  invested  with  power  to  determine  all 
qnesttuns  growing  out  of  the  facta  sab- 
mitted  to  them,  whether  they  be  selentiflc. 
metaphysical,  or  technical.  The  lawcives 
them,  or  seems  to  Invest  them,  under 
such  circumstances,  with  powers  to  dis- 
cern, discriminate,  and  determine  upon  all 
questions  of  fact.  When  thus  dream- 
stanced,  they  could  determine  whether  the 
cause  of  the  deceased's  death  was  stricture 
oi  the  esophagus,  and  whether  this  strict- 
ure was  caused  by  dyspepsia,  or  on  ac- 
coant  of  certain  acids  of  the  stomach,  or 
whether  it  resulted  from  certain  injarie« 
to  the  stomach  received  by  the  deceased  Id 
consequence  of  a  fall  caused  by  the  neg'll- 
gence  of  the  servants  and  agents  of  the 
railroad  company.  The  jury  could  alRo 
determine  whether  the  death  of  plaintiff's 
husband  was  from  ulceration  of  the  stoiu- 
ach,  produced  by  this  Injury  received  from 
the  fall,  nr  whether  it  was  in  consequence 
uf  disease  not  attributable  to  such  injury. 
Under  such  circumstances,  the  law  seems 
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to  leave  the'Jnry  with  the  aagaclty  of  Dr. 
Hombonk  to  "ken  what  alia  tbem,  their 
disease,  and  what  will  mend  It."  The 
ca^e  seems  to  us,  from  the  record,  to  hare 
been  properly  submitted  to  the  Jury  by  the 
court,  who  fatriy  stated  the  issues  and 
contentions  of  the  parties.  It  appears 
from  reading  the  charge  that  the  court 
properly  Instructed  the  Jary  as  to  the  law 
goveminc  the  same.  The  evidence  In  the 
case  was  conflicting  upon  the  question  of 
whether  the  husband  of  the  defendant  In 
error  died  in  consequence  of  the  Injury  he 
reoelyed  from  a  fall  caused  by  the  negli* 
gence  of  the  plaintiff  In  error,  or  whether 
the  deceased  died  from  disease  not  conse- 
quent upon  the  injury  he  thus  rec^ved. 
The  Jury  found  in  favor  of  the  defendant 
in  error,  and  we  cannot  say  but  what  they 
had  Bufflfiimt  evidence  to  authorise  their 
finding.  The  court  below  was  satisfied 
not  to  disturb  their  verdict,  and,  under 
such  circumstances,  this  court  would  rare- 
ly Interpose  to  grant  a  new  trial  unless 
the  record  showed  that  the  verdict  of  the 
Jury  was  the  result  of  some  Improper  In- 
fluenee.  and,  as  no  such  thing  is  shown  by 
this  record,  the  Judgment  of  the  court  be- 
low refusing  to  grant  a  new  trial  Is  af- 
firmed.   Judgment  affirmed. 


BoBBiTT  et  a/,  v.  Jonbb. 

(SMpranw  Court  of  North  OaroUma.    Oea  1, 
18S0.) 

KXBOOTOItS  AKD  APIOHMTaATO^a     TBOW     AIj- 
lAVAITOB  or  OlADn— IdHTTATIOH. 

1.  Aa  •aeoator  under  a  will  held  certain 
taid*  ••  tmttee  ftar  A.  for  life,  and  in  remainder 
lor  B.  and  C.,  and  he  filed  a  final  aooount  show- 
ing  a  balance  In  hi»  handa  due  tbe  estate,  but 
made  no  reference  to  the  trust  fond.  Held,  that 
the  trust  did  not  devolve  upon  his  administrator, 
and  that  the  latter,  not  findlnx  anv  fond  desig- 
nated ••a''tmst  fmid,"and  not havug recognised 
the  trust,  or  set  apart  any  particular  aaseta  to 
meet  Its  requirements,  was  not  a  trustee  of  an 
omeloaed  tmst,  and  that  A.,  B.,  and  C.  were  aa  to 
raoh  administrator  creditors  only,  and  should  have 
p«sentad  their  claims  as  other  creditors. 

3.  The  remainder-men,  as  well  as  the  llfe- 
tenaat,  had  a  right  to  sue  for  the  fnnd,  and  have 
another  trustee  appointed  to  hold  It  for  the  pur- 
poses of  the  truKt.  Their  right  of  aotion  acorasd 
withia  a  reasonable  tiaw  after  the  granting  of 
lattsss  of  admlnlstnitlon,  and  these  having  been 
gTMtad  prior  to  the  1st  of  Jnly,  1809,  the  former 
law  as  to  the  settlemeat  of  estates  was  applloa- 

a.  TIm  administrator,  having  filed  his  final 
aooount  In  August,  1800,  and  paid  over  the  bal- 
ance to  the  dmrlbntees  without  taking  refunding 
bonds,  would  not  have  been  protected  by  the 
sereo-yeais  statute  of  limitation  prescribed  in 
the  Kmrlsad  Oode;  but  as  this  provision  of  tbs 
Kevised  Code  requiring  refunding  oonds  was  re- 
pealed in  1808-00,  and  the  settlement  was  made 
after  sueh  repeal,  and  before  tbs  act  of  1870,  de- 
claring the  aet  of  1868-09  prospective  only,  but 
validating  all  bona  fide  settlements  made  under 
Its  provisioasL  h«Id  that,  as  the  plaintlfts  never 
aented  their  claims  or  snod  for  the  same  until 
9,  they  were  barred  by  the  statute  of  Umita- 


ISyUainu  by  Vte  Court) 

Appeal  from  superior  court,  Franklin 
county ;  Botkm,  Judge. 

Action  by  Randall  Bobbltt,  J.  R.  Bob- 
bltt.  and  Martha  Bobbltt,  children  and 
heirs    of    Frederick    Bobbltt,    deceased. 


against  E.  F.  Jones,  administrator,  etc., 
of  James  Collins,  deceased.  The  com- 
plaint alleged  that  one  Elisabeth  Bobbltt 
died  In  1850,  and  appointed  James  Ckilllns 
the  executor  of  her  will.  By  this  will,  she 
authorised,  empowered,  and  directed  her 
executor  to  sell  all  of  her  property,  real 
and  personal,  and  apply  the  proceeds 
thereof,  ttrst,  to  the  payment  of  her  Just 
debts,  and,  aecoadly,  to  hold  the  balance, 
after  paying  her  debts,  in  trni^t  for  the  use 
and  benefit  of  their  three  children,  to-wit, 
Rebecca  Yarborongb,  Mary  Wood,  and 
Frederick  Bobbltt,  and  to  pay  them 
the  Interest  on  the  same  during  their  lives, 
and  at  the  death  of  either  of  them  to  pay 
Ills  or  her  third  part  thereof  to  his  or  her 
children,  being  the  grandchildren  of  said 
testatrix.  After  paying  all  tbeexpenses  of 
administration,  there  remained  in  the 
hands  of  James  Collins,  as  executor,  the 
sum  of  f  1,718.79,  as  a  tmst  fund  for  Rebec- 
ca Yarborongh,  Mary  Wood,  aad  Fred- 
erick BabUtt,  and  tlietr  diiklren.  Plaln- 
tiflh  all^^  that  Rebecca  Yarborongh  and 
Mary  Wood  and  their  children  bad  been 
paid  tbrir  share  of  said  fund.  James  Gol- 
llns  died  In  1860,  and  defendant,  B.  F. 
Jones,  duly  qualified  as  his  administrator. 
Plaintltlbfnrtber  alleged  that  Jones  admin- 
istered the  estate,  and  paid  the  funds  In 
his  hands  to  the  next  of  kin  of  James  Col- 
lins, without  accounting  tu  them  for  their 
share  of  the  trust  fund,  and  that  no  part 
thereof  had  ever  been  paid  to  them.  They 
prayed  for  a  judgrment  against  Jones  for 
whatever  should  be  found  due  them  on  an 
aoconn  ting  by  him.  Defendant,  Jones,  an- 
swered, alleging  that  James  CoUlns  had 
purchased  land  in  1851  as  trustee  for  Fred- 
erick Bobbltt  and  his  children;  that  the 
profits  thereof  had  been  appropriated  by 
said  Frederick  Bobbltt  during  his  life- time, 
and  by  platntlfllB,  his  children,  after  his 
death;  and  that  the  price  paid  for  the 
land  was  equal  to  the  share  to  which 
plaintiffb  were  entitled  under  the  will  of 
Elisabeth  Bobbl  tt.  On  the  trial  It  was  ad- 
mitted that  Frederick  Bobbltt  died  In  No- 
vember, 1878, and  that  plalntitie  have  been 
of  bill  age  since  that  time;  that  none  of 
them  are  or  were  under  disability:  and 
that  neither  one  of  them  filed  any  notice  of 
their  claim  with  delendant,  Jones,  as  ad- 
ministrator of  James  Collins.  It  was  also 
admitted  that  Jones  filed  his  final  ac- 
count, as  administrator.  In  August,  186tt, 
and  that  it  contained  no  reference  to  the 
claim  of  Frederick  Bobbltt  and  his  chil- 
dren. Bald  account  discovered  a  balance 
in  the  administrator's  hands,  wbieh  was 
paid  to  the  heirs  of  James  Collins.  There 
was  no  evidence  that  any  refunding  bond 
was  taken  from  said  hetrs  by  the  adminis- 
trator for  the  benefit  of  after-discovered 
creditors.  The  court  directed  the  jury  to 
find  that  plalntlffti'  cause  of  action  had 
been  barred  by  the  lapse  of  time,  and 
plaintiffs  appeal. 

F.  S.  Sprain,  tor  appellants.  C.  M.  Cooke, 
tor  appellee. 

Shepherd,  J.  The  only  question  pre- 
sented by  the  record  is  whether  the  claim 
of  the  plaintiffs  Is  barred  by  the  lapse  of 
time.  If  it  is  barred  against  the  defend- 
ant,  Jones,  the  administrator  of  Collins» 
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It  must  also  be  barred  against  the  helm  of 
tbe  latter,  as  it  does  not  appear  that  the 
adminiatrator  or  tbe  sureties  on  bis  bond 
ar«  insolvent,  or  that  tbe  land  which  de- 
scended to  the  heirs  of  Collins  is  charged 
with  any  tmst,  either  express  or  con- 
stracttve,  in  any  respect,  tn  the  fund  which 
is  sought  to  be  recovered.  Much  of  the 
learned  and  daborate  brief  of  the  plain- 
tiffs' couns^was  predicated  npon  the  idea 
that  the  defendant  administrator  was  the 
trostee  of  an  unclosed  trust,  and  it  was 
■rged  that  for  this  reason  the  statute  of 
limitation  or  presumption  could  not  avail 
him.  We  are  unable  to  see  how  he  occupied 
that  relation.  He  was  simply  the  admin- 
istrator of  Collins,  who  was  the  executor 
of  Mrs.  Elisabeth  Bobbitt,  and  who,  be- 
fore bis  death,  had  filed  a  final  account 
showing  a  balance  due  the  estate  of  his 
testatrix.  As  tu  this  balance  Collins  was 
a  trustee,  under  the  will,  holding  it  for  tbe 
life  of  Frederick  Bobbitt,  and  In  remainder 
tor  the  plaintiffs.  This  trust  did  not  de- 
volve upon  his  administrator,  nor  did  the 
latter  find  any  fund  designated  as  a  "trust 
fund, "  nor  is  there  anything  whatever  In 
the  record  to  show  that  he  everrecog- 
niced  the  said  trust,  or  " set  apart"  any 
particular  portion  of  tbe  assets  to  meet 
its  requirements.  Hill,  Trustees,  8S8.  It 
was  his  duty  to  collect  all  of  the  assets  of 
his  intestate,  and  apply  them  in  due  course 
of  administration.  As  to  the  defendant 
administrator,  these  plaintiffs  and  Fred- 
erick Bobbitt,  the  life-tenant,  were  cred- 
itors, and  they  should  have  collected  the 
fund,  and  had  a  new  trustee  appointed. 
Benbury  v.  Banbury,  2  Dev.  A.  B.  Eq.  386. 
All  of  them  had  a  cause  of  action  against 
tbe  defendant  administrator  npon  bis 
qualification,  and,  like  other  creditors, 
they  should  have  presented  their  claim 
within  tbe  period  prescribed  by  law. 
This  they  failed  to  do,  and  now,  after  the 
lapse  of  nearly  20  years  since  the  filing  of 
the  final  administration  account  and  set- 
.tiement,  they  bring  this  action.  As  the 
letters  of  administration  were  granted  in 
1800,  and  the  cause  of  action  accrued  to 
tbe  plaintiffs  prior  to  the  1st  of  July,  1869, 
this  case  must  be  governed  by  the  law 
as  It  formerly  existed.  Tbe  final  account 
was  filed  on  the  26th  of  August,  1869,  and 
the  defendant  administrator  paid  over  tbe 
balance  In  bis  hands  to  the  distributees  of 
Collins,  "and  their  reisipt  and  acknowl- 
edgment of  settlement  appears  on  the 
record  at  the  foot  of  the  said  final  ac- 
count." As  the  administrator  did  not 
take  any  refuading  bonds,  it  Is  argued 
that  he  cannot  avail  himself  of  the  limita- 
tions prescribed  by  tbe  Bevised  Code.  The 
seven-.vears  statute  of  limitation  (section 
11,  c.  66,  Rev.  Code)  does  not  require  the 
averment  that  such  bonds  have  been  tak- 
en, (Cooper  v.  Cbwry,  8  Jones,  N.  C.  828; 
Glover  v.  Flowers,  86  N.  C.  68;)  and  as 
more  than  seveu  years  have  elapsed  since 
the  advertisement  for  the  presentation  Ot 
claims  and  the  settlement,  and  the  com- 
mencement of  this  action,  it  must  follow 
tbattbeaction  is  barred.  Conceding, bow- 
ever,  that  the  case  Is  governed  by  the  two- 
years  statute  of  limitation,  (section  12,  c. 
65,  Rev.  Code,)  which  required  the  taking 
of  snch  refunding  bonds,  we  are  still  of 


tbe  opinion  that  tbe  plalntiffiB  cannot  re- 
cover, because  at  tbe  time  ot  this  settle- 
ment, the  above  requirement  ot  law  bad 
been  repealed.  The  repealing  act  was 
passed  in  April,  1869,  and  took  effect  on 
and  after  the  let  day  ot  July  of  that  year, 
(Acts  1868-69,  c.  lis. )  It  forms  the  basis  ot 
the  present  chapter  In  theCode  on  "  Exeen- 
turs  and  Administrators, "and,  although 
it  afterwards  appeared  that  tbe  said  act 
was  int«ided  to  be  prospective  only,  it 
contained  no  provision  to  that  eflect,  and 
the  repealing  clause  (section  116)  was  ab- 
solute and  unconditional.  Many  doubts 
arose  as  to  the  effect  ot  thislegitdation  up- 
on existing  administrations,  and,  for  the 
purpose  of  settling  the  question,  an  act 
was  passed  on  the  let  day  ot  March,  1870, 
(Acts  1869-70,  c.  68,)  declaring  that  the 
said  act  ot  1868-60  should  apply  to  tbe  es- 
tates of  such  deceased  persons  only  where- 
of original  administration  was  granted 
snbsequent  to  tbe  Ist  of  July,  1869.  It 
was  also  provided  that  "It  any  person, 

grioF  to  the  ratification  ot  this  act,  shaU 
ave  bona  Ode  administered  any  estate  or 
any  part  of  the  estate  of  any  deceased  per- 
son, whereof  original  administration  was 
granted  prior  to  said  1st  day  of  July,  1869, 
under  tbe  said  act  ot  1868-60,  he  shall  not 
be  deemed  guilty  of  a  devastavit. "  The 
settlement  by  the  administrator  in  this 
case  having  been  made  during  the  uncer- 
tain period  mentioned,  and  under  the  said 
act.  It  must  follow  that  the  defendant  is 
protected.  The  administrator,  having 
made  due  advertisement,  filed  his  final 
account  In  1868-69,  and  paid  over  the  bal- 
ance dne  the  estate  to  the  distributees: 
and,  the  plaintiffs  never  having  presented 
their  claims,  we  are  of  the  opinion  that 
the  rulings  of  his  honor  should  be  affirmed. 


Statb  v.  Herndon. 

(Supreme  Covin  of  North  CaroUna.    Dea  1, 
1880.) 

BxbUlB  COBFin— RaviBW  bt  Csbtioxabi— Casn- 
rraie  Opixioh. 
1.  TTpon  a  petition  ot  hdbeat  eorpuM.  the 
]ndge  who  hears  the  writ  Judges  in  Ma  aoona  dis- 
cretion what  amount  of  testimony  is  proper  to  be 
hoard,  and  whether  the  petitioner  shonla  be  ad- 
mitted to  bail,  and  hia  action  in  that  renrd  la 
not  subject  to  review;  but,  when  he  dedme*  to 
hear  any  testimony,  or  to  investigate  the  case  np- 
on the  return  ot  the  writ,  on  the  ground  that  it  ap- 
peared that  a  true  bill  for  a  capital  oOenae  has 
been  found  by  a  grand  jurv  against  thepeUUoner, 
this  Is  a  ruling  of  law  which  the  petitioner  is  en- 
titled to  have  reviewed  and  reversed. 

a.  As  the  statute  gives  no  appeal  in  such 
oases,  the  court  will  exercise  its  oonatitatiaDBl 
power  ot  supervision  ot  the  lower  coorta,  by  a 
writ  of  oerMorort.    Const  art  4,  1 8. 

8.  If,  npon  sncb  oertiorart,  the  oontt  teiveraes 
and  sets  aside  the  Judgment  of  the  court  below, 
and  the  proceedings  are  remanded,  no  procedendo 
issues  to  any  parUouIar  Judge,  but  tbe  peattaner 
can  ezerotse  his  statntoiy  right  to  apply  de  tiono 
to  any  Judge  authorised  to  grant  tliewritof  hobaat 
oorpu*. 

4.  The  court  in  its  Judgment  may  direct  aa 
opini(^  certified  down  in  advance  of  the  stat- 
utory time. 

IfXBimfos,  O.  J.,  dissenting. 

(SuUalnu  ly  th»  Court) 

This  was  an  application  tor  babeaa  ear- 
paa  beard  before  MacRab.  J.    Upon  tbe 
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retam  of  tiie  writ,  tt  appearing  that  the 
petitioner  was  In  jail  by  vtrtne  ot  a  true 
bill  formarder,daIy  retorned  by  the  grand 
Jnry  ot  Dorham  coanty,  hla  honor  "de- 
clined the  application  ot  the  prisoner  to 
examine  tbewltneeaes  in  this  matter,  with 
a  view  to  the  admiBSlon  ot  the  prisoner  to 
bail,  npon  the  g^ronnd  that  the  tme  bill 
fonnd  by  the  grand  jury  shows  probable 
cans?. "  and  remanded  the  prisoner  to  )aiL 
This  la  an  application  for  a  writ  ot  certIO' 
rmri,  to  the  end  that  the  raling  ot  the 
jadge  may  be  eertifled  to  this  court  and 
reviewed. 

W.  W.  Falkr,  J.  8.  Manntog,  and  R.  B. 
Boooe,  f or  appellaat.  Tbeilttomctr  Oao- 
ermi,  tor  the  State. 

Clark,  J.  If  the  Jndge,  apon  the  Invea- 
tigatlon  of  the  eyldence  on  a  petition  tor 
babeaa  eorpas,  adludgea  that  there  ia  or 
la  not  probable  caase,  and  admits -or  re- 
loaea  to  admit  to  bail, no  appeal  or  eertio- 
ntrt  ilea  either  in  favor  ot  the  state  or  the 
petitioner.  Walton  v.  Oatlin,  00  N.  G.  UO; 
State  V.  Miller,  97  N.  C.  461, 1  8.  £.  Bep. 
776.  The  qaantum  ot  evidence,  and  the 
namber  ot  witnesses  to  be  examined,  most 
necesaarily  be  left  also  to  tbesoand  discre- 
tion ot  the  Judge  who  hears  the  writ,  and 
bis  action  in  that  regard  cannot  be  re- 
viewed. When,  however,  on  the  return  ot 
the  writ,  the  jndge  declines  to  hear  evi- 
d(>nce  because  an  indictment  tor  a  capital 
oSenae  has  bem  tonnd  against  the  peti- 
tioner, this  presents  a  ruling  ot  law  which 
the  petitioner  Is  entitled  to  have  reviewed 
by  this  court.  The  statute  nowhere  pro- 
vide* tor  an  appeal  in  such  case,  but  the 
eonstltntlon  (article  1,  S  ^)  guaranties 
the  writ  ot  ba,beaa  corpaa,  and  It  such  rul- 
ing baa  the  etiect  to  deny  its  efficacy  to 
any  one  who,  on  investigation  ot  the  evl- 
dmce,  might  have  been  entitled  to  ball, 
ttatocoort  by  vlrtneot  the  constitution  (ar^ 
tide  4,  i  8)  has"  the  power  to  issue  any  re- 
medial writ  necessary  to  give  it  a  general 
snperviaion  and  control  over  the  proceed- 
Inga  of  ttie  Inferior  courts."  It  appearing 
tbst,  upon  the  return  ot  the  writ,  the 
Jodge  declined  to  hear  evidence  or  investi- 
gate the  charge,  the  writ  ot  eertionui 
sboald  issue  that  we  may  be  further  ad- 
rlaed  concerning  the  matter.  Walton  v. 
Gatlln,  supra;  Ex  parte  Biggs,  64  N.  C. 
a02;  State  v.  Jeltorson,  66  N.  C.  809.  A  cer- 
tilled  transcript  ot  the  record  being  in 
court,  by  consent.  It  is  docketed  and  taken 
aa  a  i«tam  to  the  certiorari.  From  such 
tranacript,  it  appears  that,  on  the  return 
of  the  writ,  the  judge  declined  to  hear  any 
testimony,  upon  the  ground  that  the  true 
bill  was  probable  cause.  The  question 
then  Is  whether  the  finding  ot  a  true  bill 
dtber  deprived  the  judge  of  the  power  to 
Investigate  the  evidence,  and  admit  pris- 
oner to  bail,  or  was  so  eonclnsive  of  the 
tact  that  there  was  probable  cause  as  to 
deprive  a  dtiaen  ot  the  right  to  have  the 
eanae  ot  hla  detention,  and  bis  right  to  be 
admitted  to  ball,  inquired  into  by  virtue 
at  this  great  writ  ot  right.  We  think  not. 
Tlie  grand  jury,  it  must  be  remembered, 
bear  the  state's  witnesses  only,  and  only 
■neb  ot  them  as  may  be  sent  bdore  them 
by  the  solicitor,  or  by  order  ot  the  court. 
Code,  {  1743.    It  may  happen,  and  often 


does,  that,  upon  hearing  the  state's  evi- 
dence only,  the  conviction  produced  is 
ample  to  Justily  the  grand  jury  in  finding 
a  tme  bill  tor  murder;  yet,  upon  an  exam- 
ination ot  the  witnesses  tor  both  sides, 
by  a  Jndge  npon  the  writ  olbabeaa  eorpua. 
It  may  appear  that  there  was  no  probable 
cause  as  to  tbe  chnrge  of  murder,  and  that 
It  is  a  case  ot  manslaughter,  and  therefore 
bailable,  or  excusable  homicide,  or  it  may 
be  that  there  is  no  probable  canse  upon  the 
whole  evidence  that  the  defendant  was 
the  guilty  party.  The  defendant  should 
not  ba  deprived  ot  this  right  guarantied 
to  him  by  the  constitution,  and  be  com- 
pelled to  lie  in  Jail,  probably  for  months, 
when  an  intelligent  judge,  npon  hearing 
the  whole  evidence,  the  benefit  ot  which  is 
denied  to  a  grand  jury,  might  properly 
adjudge  that  there  was  no  probable  cause, 
as  to  the  capital  offense,  at  least,  and  ad- 
mit the  defendant  to  bail.  We  are  aware 
that  in  State  v.  MUls,  3  Dev.  430,  a  most 
eminent  judge  has  indicated  artmeado  aa 
opinion  that,  after  a  true  bill  found  for  a 
capital  offense,  the  petitioner  is  debarred 
from  the  r^bt  to  have  his  daim  to  lie  ad- 
mitted to  bail  Inquired  into  upon  a  writ  ot 
babeaaeorpna.  Butthatdedsionwasmade 
under  the  former  conatitution  and  stat- 
utes. Under  the  former  statnte,  when  It 
appeared  npon  the  return  of  the  writ  that 
the  petitioner  was  In  jail  upon  process  lor 
trial  upon  a  capital  offense,  the  prisoner 
could  not  be  balled.  Bev.  St.  c.  65,  S  S; 
Bev.  Code,  c.  66,  4  8.  Now,  however,  the 
Code  (section  lira)  provides  that  any  jus- 
tice of  tbe  supreme  court,  or  judge  of  the 
superior  or  criminal  court,  "shall  have 
power  to  bail  persons  committed  to  ball 
charged  with  crime  in  all  cases. "  This,  we 
take  it,  means  that  any  person  charged, 
but  not  convicted,  ot  any  crime  whatever, 
may  l>e  admitted  to  bail,  it  the  jndge,  upon 
bearing  tbe  testimony  upon  a  writ  of  Aa- 
baaa  eorpua  adjudges  that  npon  the  tacts 
developed  the  petitioner  is  entitled  to  be  re- 
leased on  bail.  Sections  967  a  nd  1634,  snbd. 
2,  provide  that,  it  upon  return  ot  the  writ  It 
appear  that  the  petitioner  Is  in  custody  by 
virtue  of  a  judgment,  he  shall  not  be 
bailed.  Section  1644,  provides  that,  npon 
the  return  of  tbe  writ,  the  judge  "shall  ex- 
amine Into  the  facts  contained  In  the  re- 
turn, and  Into  tbe  cause  ot  the  restraint, " 
and  "  hear  the  allegations  and  proofs  on 
both  sides,  and  do  what  to  justloe  shall 
appertain  in  delivering,  bailing,  or  re- 
mandingthe  party. "  In  treating  tbe  find- 
ing ot  tbe  grand  jury  as  conclusive  ot  prob- 
able cause,  and  refusing  to  hear  any  evi- 
dence or  proof,  we  think  the  judge  denied 
the  prisoner  the  remedy  he  was  entitled  to 
have  by  virtue  ot  this  last  section.  The 
tme  bill  was  no  proof  of  tbe  charge,  nor 
did  the  jndge  bear  any  proof  tor  tbe  peti- 
tioner at  all,  though  oUbred.  The  judge 
having  refused  to  bear  the  evidence,  and 
to  pass  npon  the  right  of  the  prisoner  to 
be  admitted  to  ball,  committed  error,  and 
it  must  be  so  adjudged.  Lynch  v.  People, 
88  111.484;  Com.  v.  Rntheriord,  6  Rand. 
(Va.)  646;  Lumm  v.  State.S  lnd.203;  Peo- 
ple V.  Cole,  6  Park.  Crim.  R.  696;  8  Hawk. 
P.  C.  c.  16,  S  79;  Hard,  Hab.  Corp.  489; 
Church,  Hab.  Corp.  p.  640  There  are 
other  cases,  as  where  the  prisoner  Is  so  sick 
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as  to  be  in  daoKer  ot  his  lltA.  or  tbe  prose- 
cution is  unrensonahly  delayed,  aud  the 
like.  In  which  tbe  prieoner  has  been  let  to 
bail  after  indictment  found.  Kirk's  Case, 
6  Mod. 464;  U.S.t.  Jonee.S  WaBh.CC.  224; 
Bac.  Abr.  "Bail  in  Criminal  Cases, "  D; 
Hnrd,  Hab.  Corp,  44S.  But  these  aud  like 
cases  stand  on  a  difterent  footing  from  the 
present  application,  and  are  only  author- 
ity that  a  habeas  corpus  may  lie  after  In- 
dictment found  tor  a  capital  offense.  A 
statutory  remedy  is  now  given  where  the 
trial  Is  unreasonably  delayed  by  Code, 
§  1668.  In  a  recent  historical  case,  Jeffer- 
son Davis,  after  an  Indictment  found  for 
treason,  was  admitted  to  bail  by  the 
United  States  court.  Where  the  charge  is 
ot  a  capital  felony,  which  is  prima  Ikeie 
not  bailable,  the  courts  are  very  slow  to 
admit  to  bail,  for  there  la  good  aatbority 
that  "all  that  a  man  bath  will  be  give  In 
exchange  for  his  life,"  and,  after  Indict- 
ment found,  it  Is  only  In  a  clear  case,  and 
witb  great  caution,  that  a  Judge  will  'ad- 
mit to  ball ;  for,  while  the  indictment  is 
no  presumption  of  guilt  on  the  trial  before 
the  petit  lury,  it  is  otherwise  in  the  appli- 
cation tor  bail.  The  presumption  then  is 
in  favor  ot  the  correctness  of  the  action  of 
the  grand  jury,  and  It  may  be  that  test^ 
mony  was  before  them,  which  is  not  pro- 
duced b^ore  the  judge.  We  merely  decide 
that  tbe  finding  of  the  true  bill  does  not 
preclude  the  application.  Of  course,  after 
indictment  found,  the  Judge  cannot  abso- 
lutely discharge  the  prisoner  in  any  case, 
however  clear  a  case  of  Innocence  may  be 
made  out,  but  must  require  bis  appearance 
at  the  next  term  ot  court.  Code,  S 1636, 
gives  tbe  prisoner  the  right  to  apply  tor 
the  writ  to  any  of  tbe  Justices  ot  tbe  su- 
preme court,  or  any  Judge  ot  tbe  superior 
court.  Section  1637,  subd.  4,  requires  an 
averment  in  the  petition,  that  the  legality 
ot  the  restraint  has  not  been  already  ad- 
judged upon  a  prior  writ  of  bubsaa  eorpua. 
As  this  Judgment  annuls  and  sets  aside  the 
ruling  of  the  Judge  lielow,  there  is  now  no 
former  Judgment  which  passes  upon  the 
petitioner's  right.  He  can  therefore  ap- 
ply de  novo  to  any  one  ot  the  Judg^es,  as 
authorixed  by  the  statute,  to  whom  he 
could  have  applied  in  the  first  instance. 
This  Is  not  an  appeal  from  a  Judge,  as 
Judge  holding  tbe  courts  of  any  district, 
nor  is  it  a  case  where  the  error  must  be 
corrected  by  the  individual  Judge  who 
committed  it.  Therefore,  no  procedendo 
issues.  The  Judgment  below,  denying  the 
right  to  have  witnesses  examined,  la  over- 
ruled, and  tbe  proceedings  are  remanded 
to  the  superior  court  of  Durham  county, 
to  the  end  that  the  petitioner  have  leave 
to  renew  his  application,  it  so  advised. 
There  being  no  prior  adjudication  pre- 
venting a  new  application  by  the  petition- 
er, we  cannot  interfere  witb  his  statutory 
right  to  select  tlie  Judge  to  whom  he  shall 
apply. 

Tbe  value  and  efficacy  ot  this  writ  de- 
pends largely  upon  the  promptness  with 
which  it  is  heard.  It  bas  tberriore  been 
suggested  that  one  reason  why  an  appeal 
or  certiorari  should  not  lie  is  because  of 
the  necessary  delay  which  would  be  caused 
thereby.  There  might  be  some  force  in  tbe 
BuggestlcHi  if  tile  appeal  or  certiorari  were 


granted  on  behalf  ot  the  state,  and  the  pe- 
titioner should  lie  in  Jail  pending  tbe  bear- 
ing here.  This  can  hardly  be  urged,  bow- 
ever,  when  the  effect  ot  tiie  decision  here 
may  be  to  grant  the  prisoner  the  privilege 
ot  ball  ot  which  utberwiae  he  would  be  en- 
tirely deprived.  Besides,  the  court  has  tbe 
power  to  advance  such  cause,  and  hear  It 
at  any  time  out  ot  its  order.  Bnle  18.  Tbe 
statute  (Acts  1887,  c.  41,  which  is  also  rule 
48  ot  this  court)  requires  tlie  clerk  ot  this 
court,  on  tlie  first  Monday  in  each  month, 
to  certify  down  all  opinions  wtaicb  shall 
have  been  on  file  10  days.  We  do  not  un- 
derstand that  this  court  is  thereby  de- 
prived of  its  power  to  have  opinions,  when 
it  deems  proper,  certified  down  at  an  ear- 
lier date.  On  motion  of  petitioner's  coun- 
mA,  it  Is  tberrfore  ordered  tbat  the  clerk  ot 
this  coort  forthwith  certify  this  opinion 
and  decision  to  the  superior  court  ot  Dur- 
ham county.    Error. 

Mbbbohon,  C.  J.,  {dissenting.)  I  think 
the  law  of  this  state  in  respect  to  bail,  es- 
pecially as  to  persons  charged  witb  and 
committed  to  prison  to  answer  tor  capital 
crimes,  as  it  prevailed  before  tbe  adoption 
tA  the  present  constitutioa,  has  not  been 
materially,  if  at  all,  modified  by  statute. 
The  present  constitution  simply  declares 
that  "excessive  l>all  should  not  be  re- 
quired. "  Tbe  statutory  provision,  (Code, 
9  1161,)  cited  in  the  opinion  ot  tbe  court, 
and  interpreted  as  having  some  modifying 
effect,  (exactly  what  is  not  stated,)  it 
seems  to  me  ought  not  to  be  so  construed. 
It  prescribes  that  "any  Justlee  ottbe  su- 
preme court,  or  Judge  ot  a  superior  court, 
or  of  a  criminal  court,  shall  have  power 
to  ball  persons  committed  to  prison 
charged  with  crime,  in  all  cases;  any  Jus- 
tice ot  the  peace  or  ctat^magistnite  of  any 
incorporated  city  or  town,  shall  have  ttie 
same  power  in  all  cases  where  the  punish- 
ment te  not  capital. "  Tbe  purpose  of  this 
regulation  certainly  is  not  to  declare 
that  persons  committed  to  prison  to  an- 
swer for  capital  crimes  shall  be  entitled  to 
be  let  to  ball  in  all  cases,  and  at  all  events, 
or  to  prescribe  in  what  particular  cases, 
or  class  of  capital  cases,  or  under  what 
circumstances  of  tnem,  the  persons  In 
prison  to  answer  for  them,  shall  be  let  to 
bail.  The  regulation  does  not  purport  to 
do  BO,  nor  has  it  such  purpose.  It  simply 
implies  that  the  Judges  designated  shall 
have  authority  to  let  persons  In  prison, 
on  account  of  crime,  to  ball  in  capital  as 
well  as  other  cases,  when  the  person  is 
entitled,  under  the  general  law  of  tbestate, 
to  have  bail.  It  confers  on  them  geneivl 
power  as  to  bail.  Tbe  other  regulation 
(Code,  §  1160)  bas  like  meaning.  It  pro- 
vides, as  to  persons  who  are  charged  with 
crime,  and  have  not  yet  t>een  committed 
to  prison,  "any  Justice  of  the  supreme 
court,  or  a  judge  of  a  superior  court,  or  of 
a  criminal  court  in  all  cases"  may  tet  tlie 
person  so  charged  to  ball.  This,  likewise. 
Implies  sucb  power  as  to  capital  crimeH,  In 
all  cases  where  the  party  cnarged  is  enti- 
tled to  ball.  That  this  Is  the  correct  in- 
terpretation, appears  tbe  more  manifest 
from  other  statutory  provisions  regulat- 
ing tbe  subject  ot  bail  which  expressly 
recognise  a  distinctioa  between  oBensai 
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that  are  bailable,  and  such  as  are  not. 
Thus,  tbe  other  regulation  (Code.  §  1156) 
provides  that,  "If  the  offense  with  which 
tbe  prisoner  iBCharged  be  bailable,  *  •  • 
or  the  offense  be  not  bailable,  the  prisoner 
shall  be  committed  to  prison. "  And  so, 
also,  thestatotury  regulation  in  respect  to 
habeas  corpus  (Code,  S  1647)  provides  that 
the  petitioner  shall  be  let  to  bail  "if  the 
case  be  ballHble, "  etc.  The  distinction  be- 
tween bailable  offenses  and  such  as  -  are 
not  bailable,  is  distinctly  recognised  In 
many  places  and  connections,  but  there  is 
no  constitutional  ur  statutory  regnlation 
that  at  all  prescribes  In  wbat  case  ur  un- 
der what  circnmstances  a  person  charged 
witb  a  capital  offense,  but  notcommltted, 
or,  charged  and  committed  to  prison,  and 
held  to  answer,  shall  be  let  to  ball.  In 
such  coses,  tha  prisoner  may  bare  bail  as 
allowed  by  the  common  law,  and  not 
otherwise.  At  common  law.  all  persons 
charged  witb  capital  felonies  were  before 
•conTlction  bailable,  bnt  the  constitution 
of  this  state  of  1776  (section  89)  modified 
that  law  by  providing  that  "all  prisoners 
sball  be  bailable  by  sufficient  sureties, 
noless  for  capital  offenses,  when  tbe  proof 
Is  evident  or  pmsumptlon  great."  That 
■coDstltution  however,  indnding  the  pro- 
vision Just  cited,  has  been  superseded  by 
the  present  constitution,  which  contains 
ao  SDch  provision.  Hence,  the  right  to 
ball  in  capital  cases  is  left  as  at  the  com- 
mon law.  Code,  S  641.  By  that  law, 
bail  might  be  granted  in  snch  cases  only 
by  a  high  Judicial  officer  upon  thorough 
«;mtlny  of  the  facts  and  great  caution. 
Sir  William  Blackstone says:  "it  is  agreed 
that  the  court  of  king's  bench  (or  any 
Jndge  thereof  in  time  of  vacation)  may 
bail  for  any  crime  whatsoever,  be  it  trea- 
son, mnrder,  or  any  other  offense,  accord- 
ing to  the  circumstances  of  the  case.  And 
herein  the  wisdom  of  the  law  is  very  mani- 
-fest.  To  allow  bail  to  be  taken  common- 
■ly  for  aaeb  enormous  crimes  would  greatly 
tend  to  elude  the  public  justice;  and  yet 
there  are  cases,  tbough  they  rarely  hap- 
pen, in  which  it  would  be  hard  and  unjust 
to  confine  a  man  in  prison,  tbough  accused 
even  of  the  greatest  offense.  The  law  has 
therafore  provided  one  court,  and  only 
-one,  which  has  discretionary  power  of  bail- 
ing in  any  case,  except  only  even  to  this  high 
Jurifldiction,  and  of  course  to  all  interior 
ones,  sach  persons  as  are  committed  by 
either  house  of  parliament,  so  long  as  the 
session  lasts,  or  such  as  are  committed 
forcon tempts  by  any  of  the  king's  superior 
coorts  of  Justice."  4  Bl.  Comra.  2»9,  800. 
The  power  thus  conferred  upon  the  court 
of  king's  bench  is  conferred  upon  the  jus- 
tices of  the  supreme  and  the  Judges  of  the 
superior  and  criminal  courts,  in  this  state. 
Bnt  snch  power  ought  not  to  be,  cannot 
properly  be,  exercised  arbitrarily.  It 
should  be  done  with  great  care,  and  upon 
thonragh  scmtlny  of  theevldence  going  to 
prore  the  prisoner's  guilt.  If  It  satisfles 
the  Jndge  that  be  is  guilty,  he  should  not 
allow  ban,  unless  In  very  exceptional  cases, 
-snch  as.  where  tue  prisoner  is  afflicted  with 
some  disease,  and  his  continued  confine- 
ment in  prison  will  probably  result  in  bis 
death. 
Tbe  Indictment   for  a  capital    offense 


raises  a  strong  presumption  of  the  pris> 
oner's  guilt,  and  he  ought  not  to  have 
bail,  unless  be  alleges  and  proves,  to  tbe 
satisfaction  of  the  jndge,  that  he  is  not 
guilty, exeeptin  the  exceptional  cases  men- 
tioned. The  law  Intends  that  persons 
solemnly  accused  of  capital  crimes,  when 
the  evidence  tends  strongly  to  prove  their 
guilt,^ball  not  have  opportunity  to  flee 
and  escape  Justice;  they  must,  therefore, 
be  detained  In  Jail,  not  to  punish  them, 
but,  to  the  end,  tbey  may  certainly  an- 
swer for  the  crimes  charged  against  them. 
Their  rights  should  be  carefully  observed, 
but  tbe  rights  of  society  and  tbe  state 
should  be  observed,  as  well.  If,  in  possi- 
ble cases,  tbe  prisoner  Is  not  guilty,  when 
the  evidence  proves  his  guilt  to  the  satis- 
faction of  the  court,  this  is  his  misfortune, 
and  he  must  submit  to  the  inconvenience 
and  distress  occasioned  thereby,  until.  In 
the  course  of  the  law,  be  shall  be  tried. 
ITatil  the  adoption  uf  the  present  consti- 
tution, It  was  understood  to  be  tbe  law 
of  the  state  that,  after  Indictment  for  a 
capital  offense,  a  prisoner  was  not  baila- 
ble. This  was  so  by  reason  of  the  provis- 
ion of  the  constitution  of  1779  above  recit- 
ed. It  was  therefore  the  late  ChitS  Jnstlee 
BOTFiN  said.  In  State  v.  Mills,  2  Dev.  420c 
"  For,  after  bill  foand,  a  defendant  Is  pre- 
sumed to  be  guilty  to  most,  If  not  all,  par- 
poses,  except  that  of  a  fair  and  impartial 
trial  before  a  petit  Jnry.  Tbe  presump- 
tion is  so  strong  that,  in  the  case  of  a  cap- 
ital felony,  tbe  party  cannot  be  left  to 
ball. "  See,  also.  State  t.  Dew.  Tayl.  (N. 
G.)  88,  (142.)  For  tbe  reasons  stated,  the 
law  is  now  otherwise  to  the  extent  that 
the  prisoner  may  rebut  the  strong  pre- 
sumption raised  by  the  Indictment.  I  do 
not  concur  in  the  disposition  made  of  this 
case.  Tbe  writ  of  eertloriui  allowed  by 
this  court,  in  contemplation  of  law,  was 
directed  to  the  judge  before  whom  tbe 
habeas  corpus  proceeding  was  pending, 
and  who  beard  the  same,  commanding 
bim  to  certify  to  this  court  tbe  whole  reo- 
ord  of  tbe  proceeding  to  the  end  that  it 
might  review  bis  action  and  correct  his 
alleged  errors.  By  consent  the  case  was 
treated  as  If  he  bad  done  so.  Upchurch  v. 
Scott,  2  Winst.  187;  Cox  ▼.  Oee,  Id.  181; 
Johnson  v.  Mallett,  Id.  186.  The  writ  pat 
this  court  in  relation  with  him  as  judge, 
and,  as  it  decided  there  was  error.  Its  de- 
cision should  have  been  certified  to  tba 
Judge  below,  directing  htm  to  proceed  to 
hear  and  dispose  of  the  proceeding  be- 
fore bhn  according  to  law.  But  by  order 
of  this  court,  the  proceding  Is  left  Incom- 
plete and  unfinished,  and  tbe  petitioner  is 
told  simply  that  he  may' file  another  peti- 
tion before  some  other  Judge.  It  seems  to 
me  that  this  course  Is  at  least  disorderly, 
and  not  warranted  by  principle,  precedent, 
or  practice,  nor  is  there  necessity  for  it. 
This  court  had  no  relation  in  the  case  with 
the  superior  court  of  the  county  of  Dor- 
bam.  The  writ  of  certiorari  was  not  di- 
rected to  that  court,  nor  did  It  have  juris- 
diction of  the  matter.  It  is  true  that 
habeas  corpus  proceedings  are  largely 
summary  in  their  character,  but  tbey 
should  have  logical  order,  consistency, 
and  completeness.  It  might  not  be  eoa- 
venlent  tor  tbe  Jndge  below  to  farther  bear 
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and  dlapose  of  the  cuee.  If  ao,  he  mlfcbt 
make  an  order  transferring  It  to  another 
]adge  to  be  heard  and  dlepoaed  of  by  him. 
A  jadgfe,  observlni;  well-suttled  practice, 
frequently  grants  thewrltot  babeaa  corpus 
apon  appilcatiou,  and  makes  it  returnft- 
ble  before  another  Judge  who  hears  and 
disposes  of  the  matter.  This  is  necessary, 
frequently,  for  the  convenience  ofiudgea, 
the  parties,  and  witnesses,  and  with  a 
view  to  economy. 

MUBPHT  et  hI.  T.  tilBBS. 

(Sumreme  Court  vf  North  OatroUna.    Deo.  8, 

1890.) 

AXBHSlfBira  OV  PLBASnrOB— Appbai. 

1.  Under  Code,  {  378,  the  court,  in  its  discre- 
tion, may  allow  the  motion  of  one  of  several 
plaintifls  to  stzlke  oat  his  name,  and  the  ezeixdse 
of  soch  discretion  by  refusing  or  granting  the 
motion  Is  not  reviewable. 

3.  If  the  Jadge  refuses  the   motion  on  the 
gronnd  of  a  want  of  power,  an  appeal  lies. 
{SyUdbua  by  the  Court.) 

Appeal  from  J.  H.  Mbkrimon,  J.,  at  fall 
term,  1890,  of  McDowell  saperlor  court. 
The  action  was  urisinally  begun  by  Fan- 
nie E.  Murphy  against  defendant  for  re- 
covery of  certfUn  cross-ttes.  At  the  return 
term,  (tall,  1888,)  by  leave  of  the  court, 
and  without  ob]ectioa  of  defendant,  D.  F. 
Jarrett,  brother  of  plaintiff,  was  made  a 
party  plaintiff,  and  the  complaint  was 
filed  in  their  names,  alleging  that  they 
were'  the  owners  of  certain  cross- ties 
wrongfully  cut  and  removed  from  their 
land  by  the  defendant,  and  the  defendant 
filed  his  answer  In  denial  thereof.  The 
cause  was  continued,  by  consent,  till  fall 
term,  1890.  At  that  term,  after  the  Jury 
was  impaneled,  counsel  tor  plaintifls  stat- 
ed to  the  court  that  the  plaintiff  O.  F.  Jar- 
rett was  the  sole  owner  of  the  cross-ties 
sued  tor,  and  of  the  land  upon  which  the 
trespass  was  committed  In  cutting  them, 
and  asked  to  withdraw  the  name  of  Fan- 
nie E.  Murphyj  and  complain  in  the  name 
of  Jarrett  alone.  The  defendant  objected. 
The  court  stated  that  it  would  allow  the 
amendment  If  it  bad  the  power  to  do  so, 
but,  being  of  the  opinion  that  it  bad  no 

iurlsdictlon  to  grant  the  motion,  denied 
t.    PlaintlltB  thereupon  submitted   to  a 
nonsuit  and  appealed. 

J.  F.  Uorpbew  and  W.  H.  Bower,  for  ap- 
pellants. Jobn  Devereax,  Jr.,  for  appellee. 

Clark,  J.,  (After  Btatlng  tbe  facts  as 
above.)  The  Code,  §  273,  empowers  the 
court,  before  and  after  Judgment,  "tu 
amend  any  pleading,  process,  or  proceed- 
ing by  adding  or' striking  out  the  name  of 
any  party,"  etc.  Tbe  refusal  or  granting 
such  motion  is  a  matter  of  discretion,  and 
not  reviewable  unless  tbe  refusal  is  placed, 
as  in  this  case,  on  the  want  of  power,  and 
then  an  appeal  lies.  Henderson  v.  Gra- 
ham, 84  N.  C.  496.  If  the  effect  of  the 
amendment  bad  been  to  allow  a  substitu- 
tion of  one  plaintiff  for  another,  it  would 
have  been  within  the  competency  of  the 
court.  Reynolds  v.  iSmathers,  87  N.  C.  24, 
and  cases  there  dted.  Jarrett,  however, 
bad  been  made  a  party  two  years  before, 
without  exception.  The  case  stood, 
therefore,  as  it  both  plaintifls  bad  been 


named  in  tbe  original  process.  Tbe  mo- 
tion of  tbe  plaintiff  Murphy  to  be  allowed 
to  withdraw,  and  to  amend  the  process 
and  pleading  by  striking  out  her  name, 
was  within  the  power  and  rested  In  the 
discreidon  of  tbe  court.    Error. 


Thiopbn  v.  Magkt. 

(Supreme  Court  of  NorOv  Carolina.   Oot  ISL 
ittW.) 

lunSLOBD'S  LlBN  OH  CbOFB. 

1.  Code  N.  C.  I  1754,  provides  that  eropa 
raised  on  leased  lands  snail  be  deemed  to  Se 
vested  in  possession  of  the  iessorimtii  the  rent  is 
paid;  that  the  lien  thus  given  sliaU  be  psra- 
monnt;  and  that  no  part  of  the  crop  can  be  re- 
moved by  tbe  lessee  or  liis  assigns  betom  tha 
rent  is  satisfied,  without  the  lessor's  oonaent. 
PlalntlfF  leased  land  for  a  year,  and  advanced 
seed,  etc,  to  her  tenant  to  enable  the  latter  to 
make  a  crop,  the  seed,  eto.,  to  be  retomed  in 
kind.  At  the  end  of  the  year,  she  leased  the  land 
tor  another  year  to  the  same  tenant,  and  agreed 
that  he  should  retain  hershaze  of  thefotmer  ocop 
to  enable  him  to  make  another  crop.  Htid,  that 
this  constituted  an  advancement  for  the  second 
year,  and  gave  plaintiff  a  lien  on  the  crop  there- 
of, though  ner  share  of  the  first  year's  crop  had 
never  been  set  apart  to  her  or  divided  from  the 
bulk  belonging  to  the  tenant,  and  though  such 
shaie  was  to  be  returned  in  Idnd  or  paid  for  in 
money. 

S.  One  who  receives  from  the  tenant,  and  ap- 
propriates to  his  own  use,  more  than  enoogh  of 
the  second  year's  crop  to  pay  plaintiff's  claun,  la 
liable  to  plaintiff  therefor. 

a.  M.  T.  Fountain,  for  appellee. 

Davis,  J.  This  Is  an  action  to  recover  a 
balance  alleged  to  be  due  to  tbe  plaintiff 
lor  rent  and  advancements  to  one  James 
Hardy,  from  whom,  it  is  alleged,  the  de- 
fendants purchased  and  received  property 
subject  to  a  statutory  lien  to  secure  tbe 
payment  of  said  rent  and  advances,  beard 
upon  the  report  of  a  referee,  and  excep- 
tions thereto,  before  Womack,  J.,  at  tbe 
spring  term,  1890,  of  the  superior  court  of 
Edgecombe  county.  The  plalntiH  alleges, 
in  detail,  that  James  Hardy  rented  land 
of  her  successively  for  the  years  1884, 1885, 
and  1886,  upon  tbe  terms  set  out  in  tbe 
complaint,  to  make  crops;  that  be  was 
indebted  to  her  for  a  balance  due  on  rent, 
and  for  supplies  advanced  in  making 
crops  on  said  land;  and  that,  wlttaoat 
her  knowledge  or  consent,  he  sold  and  de- 
livered to  J.  R.  Thigpen  &  Co.  cotton, 
corn,  and  fodder,  upon  which  she  bad  a 
statutory  lien  for  the  rent  and  advance- 
ments due,  more  than  sufilclent  to  dis- 
charge tbe  same;  that  J.  R.  Thigpen  is 
dead,  and  the  defendant,  Maget,  Is  sar- 
vivlng  partnur  to  J.  R.  Thigpen  &  Co..  and, 
upon  demand,  refused  to  pay  said  debt, 
and  this  action  is  brought  to  recover  the 
same.  There  was  an  answer  denying  the 
allegatluna  of  tbe  complaint.  At  spring 
term,  1887,  by  "consent  of  parties,"  the 
action  was  referred  to  John  L.  Bridgers, 
"under  the  Code."  At  tbe  October  term. 
1889,  the  referee  made  his  report  of  find- 
ings of  fact  and  conclusions  of  law,  as  lot- 
lows: 

"findings  of  fact. 

"(1)  Tbe  plaintiff  rented  her  Dnpree 
farm  to  James  Hardy  for  the  year  18B4. 
Hardy  was   to  pay  21  bales  of  eottou. 
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welglitoir  450  each.  Flalntlfl  advanced  to 
Hardy,  to  enable  him  In  making  tbe  crop 
of  tbat  year,  corn  and  fodder  to  the  ralae 
of^S.25.  She  also  advanced  to  Hardy, 
for  the  same  parpoae,  the  cotton  eeed  from 
61  packed  bales  ot  cotton.  They  were  in 
plalntUI'B  gln-hoose  when  received  by 
Hardy.  The  seed  from  61  packed  balee  ot 
cotton  amounted  to  1,886  bunhele.  When 
Hardy  qaitted  the  farm,  he  wae  to  return 
to  tbe  platnUtf  the  same  quantity  of  seed, 
and  if  be  did  not  he  was  to  makeup  the 
difference  in  money. 

'(3)  That  the  said  Hardy  rented  the 
famn  on  the  same  terms  for  the  year  1886. 
Plaintiff  about  the  first  of  the  year  spoke 
to  Hardy  abont  the  cotton  seed,  com, 
and  fodder  which  he  owed  her  for  the  year 
1884.  He  said  that  he  bad  plenty  ot  cot- 
ton seed  to  pay  them  with.  Plaintiff  re- 
plied :  'Too  are  Kolngto  take  in  some  ten- 
ants, and  I  only  want  my  seed,  the  excess 
is  yonni;  that  if  yon  divide  seed  with  the 
tenants  yon  will  have  to  make  up  mine, 
that  in  tbe  amount  yon  owe  me.'  He  snid 
he  needed  the  seed,  and  I  advanced  them 
to  hiin  on  my  terms,  the  same  as  before. 
When  asked  for  the  com  and  fodder,  he 
said  be  had  more  than  enougrb  to  pay  it, 
bat  tbat  he  would  need  it  in  his  crop.  The 
plain  tiff  then  told  him  that  he  could  have 
It  for  the  year  1885.  Neither  the  cotton 
seed  nor  fodder  was  separated  from  the 
balk  Ot  Hardy's  seed  and  com.  It  wav  on 
plaintiff's  farm. 

**  (3)  In  the  fall  of  1885,  Hardy  came  to 
the  plaintiff  and  rented  the  farm  on  the 
same  terms.  Plaintiff  asked  him  how 
macb  cotton  seed  he  had  on  hand,  and  he 
said  '  enough  to  pay  you,'  then  told  him 
be  could  have  them  forthe  year  1886  as  t>e- 
forei.  Some  time  in  December,  1886,  plain- 
tiff told  Hnrdy  that  she  would  send  for  tbe 
com  and  fodder  which  he  owed  her.  He 
said  tbat  he  could  not  spareit;  thatdivid- 
ingr  bis  crops  among  nis  tenants  tbat  he 
would  need  it,  and  could  not  get  alonj; 
witbont  it,  and  wanted  me  to  let  him  have 
It  another  year.  I  told  him  I  would  ad- 
vance It  to  him  as  before.  Tbe  cotton  seed 
and  com  were  on  plaintltTs  farm.  There 
was  no  separation  of  tbe  amounts  which 
were  going  to  the  plaintiff  from  the  bulk 
wblcb  belonged  to  Hardy. 

"  (4)  In  tbe  year  1886,  Hardy  rented  the 
farm  on  the  same  terms,  and  the  same 
was  shared  with  him  by  a  party  named 
Sbelton;  and  it  was  also  agreed  tliat 
Hardy  should  have  the  ditches  shmbbed 
off  and  cleaned  out  and  the  plaintiff  was 
to  nay  for  cleaning  out  eunal. 

"  (6)  That  Hardy  paid  all  of  his  rent  for 
188R.  except  787  pounds  lint  cotton,  which 
was  worth  ^  cents  per  pound. 

**  (6)  That  before  theend  of  theyear  1886, 
Hardy  left  the  farm  and  bis  crop;  and 
the  plaintiff  had  a  part  of  the  same  gath- 
ered ,^one  lot  of  480  pounds,  and  another 
lot  of  261  pounds;  that  the  first  lot  sold 
ffrr  986.86,  and  the  second  lot  sold  tor  f  19.- 
57.  Plaintiff  paid  on  account  ot  market- 
ii>B  same  the  sum  of  911.20,  for  picking, 
and  tbe  sou  ot  f5.82  for  hauling  and  gin- 

niiiK-     _ 

"(7)  Tbat  tbe  plaintiff  advanced  to 
Hardy  on  aoeoant  ot  his  ditcblng  tbe  sum 
ot  9»M' 
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"(8)  That  Hardy  returned  to  plaintiff 
1,244  bushels  of  cotton  seed,  leaving  a  dif- 
ference of  644  bushels  of  seed  which  Hardy 
owed  totbe  plaintiff,  or  the  value  thereof; 
that  tbe  value  of  cotton  seed  was  12% 
cents  per  bushel. 

"  (9)  Tbat  said  Hardy  Is  indebted  to 
the  plaintiff  in  the  sura  of  f  204.88,  as  is 
shown  by  the  following  statement: 

188&  To  1,886  bushels  cotton  seed  at  13K 

cents  per  bushel (285  TO 

"  com  ana  fodder  to  the  value  of . . .     78  25 
"  advanced  cash    In    summer  for 

ditching as  a» 

*  Paid  for  picking,  haaling,  and  gin- 
ning part  on^. liS  6d 

"  7S7  lbs.  rent  ootton  dne  at  SU  oents 

per  lb. oa  6* 

.      Hid  81 

■OBBDlTfl. 

By  XfiU  bushels  of  ootton  seed  at 

ISVcts.  per  bushel $185  00 

"  4B6  Iba.  of  cotton  sold  Inr  platn- 

tiffl. 8088 

<*  SBO  lbs.  ot  ootton  sold  by  plahi- 

tifl 1900 

«1X<5 

Balance  dne  plaintiff  January 
1st,  188T. IS04  86 

"(10)  That  the  defendant  firm,  J.  B. 
Thigpen  &  Co.,  some  time  early  in  Febni« 
aiT,  1886,  begun  to  make  advances  to  the 
said  Hardy  under  an  agrlcnltnral  Hen,  Ht 
was  admitted  tbat  the  defendant  had 
a  lien,)  and  did  advance  to  bim  a  large 
amount  of  supplies. 

"  (11)  That  the  plaintiff  made  no  agree- 
ment with  the  defendants,  or  either  ot 
them,  not  to  make  advancements  to  Har- 
dy; that  after  the  defendant  took  tbe 
lien,  and  began  to  make  advances  to 
Hardy,  the  plaintiff  made  only  one  ad- 
vancement to  Hardy,  which  was  f  38.30, to 
have  some  ditching  done. 

"(18)  That  the  defendants  took  and  ap- 
propriated to  their  own  use,  of  the  crops 
of  com  and  cotton  grownand  raised  on 
the  said  farm  by  the  said  Hardy  during 
the  year  1886,  an  amount  much  larger  in 
value  than  the  sum  in  which  the  said 
Hardy  was  Indebted  to  the  plaintiff. 

"OONOLDSIONS  OF  LAW. 

"(1)  Tbat  plaintiff  made  advances  to 
the  said  Hardy  for  tbe  year  1886  of  cotton 
seed  to  the  amount  of  1,886  bnshels,  and  ot 
com  and  fodder  to  the  amount  of  978.25. 

"(2)  That  said  Hardy  is  indebted  to 
plaintiff  in  the  sum  of  9%-30,  advanced  for 
ditching,  and  tbe  sum  of  916.52,  money  ex- 
pended in  housing  the  crop  after  Hardy 
left  it. 

"  (8)  That  Hardy  Is  indebted  to  plain- 
tiffs to  the  value  ot  737  pounds  of  lint  cot- 
ton, worth  Sji  cents  per  pound,  balancefor 
the  year  1886,  on  rent. 

"(4)  That  the  defendant  Is  liable  to 
plaintiff  for  the  Indebtedness  of  said  Hardy 
amounting  to  9204.86,  with  intprest  from 
January  1, 1887. 

"(6)  That  plaintiff  Is  entitled  tojudg- 
men  t  against  defendants for9904.46,  and  in- 
terest from  January  1, 1887,  and  cost  ot 
this  action. " 

At  fall  term,  1888,  there  was  a  Judgment 
eonflrmlns  the  report,  which  at  spring- 
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term,  1890,  by  coniwint  ot  all  parties,  was 
stricken  out,  and  defendant  filed  excep- 
tions, both  tu  flndinKB  ot  tact  and  conclu- 
sions ot  law,  as  follows:  "(U  To  conclu- 
sion of  law  1,  tor  that  he  finds  the  plain- 
tiff made  advances  to  said  Hardy  tor  the 
year  1886  cotton  seed  to  the  amonnt  of 
1,886  basbels,  and  com  and  fodder  to  the 
valae  of  f  73.25.  (2)  To  conclusion  ot  law 
8.  for  that  he  finds  Hardy  owes  plaintiff 
787  pounds  of  lint  cotton,  worth  S%  cents 
per  poui^d,  rent  for  the  year  1886.  (3)  To 
conclusion  of  law  4,  tor  that  h»  finds  the 
defendant  liable  to  plaintiff  for  the  indebt- 
edness of  said  Hardy  amoantingtof2M.4S, 
with  interest  from  January  1, 1887.  (4) 
To  conclnslon  of  law  6,  for  that  he  finds 

{)laiDtifl  entitled  to  Jndgment  against  de- 
endants  for  said  sum  of  9204.43,  with  in- 
terest on  tome  from  Janaary  1, 1887,  and 
cost  of  this  action. " 

The  court  rendered  jadtnnent  sastalnlnir 
spflclflcations  2 andSot exception  l,to  flnd- 
luK  nt  fact,  and  overruled  all  other  excei>- 
tions  of  defendant,  both  of  law  and  fact," 
and  gave  Jadxment  affiUDst  defendant  for 
thesnm  ot  f  102.75,  with  interest.  From 
this  Judgment,  detradanta .  appealed.  Ex- 
ceptions to  the  findings  ot  fact  are  sent  up 
with  the  record,  but  as  they  present  no 
questions  subject  to  the  review  of  thia 
court,  we  talce  no  notice  of  tbem. 

I.  By  section  1764  ot  tbe  Code,  when 
lands  sball  be  rented  or  leased  for  agricul- 
tural purposes,  unless  otherwise  agreed 
between  tbe  parties  thereto,  any  crops 
raised  on  said  lands  "shall  be  deemed  and 
held  to  be  vested  in  possession  of  the  les- 
sor, or  his  assigns,  at  all  times  until  the 
rents  for  said  land  shall  be  paid, "etc. 
The  lien  thns  provided  for  shall  be  pre- 
ferred to  all  other  liens,  and  no  part  ot  the 
crops  can  be  removed  before  its  satisfao- 
tton,  either  by  the  lessee  or  his  assigns, 
without  the  consent  of  the  lessor,  or  his 
assigns.  It  is  insisted  for  the  defendaots 
that  the  advancements,  according  to  the 
facts  foond,  were  for  tbe  year  1884,  and 
not  tor  the  year  1880,  and  constituted  no 
liens  npon  the  crops  ot  that  year,  t>ecaase, 
from  the  findings  ot  fact.  Hardy  rented  the 
t>laintiff's  land  tor  the  years  1886  and  1886, 
■on  tbe  same  terms  as  tor  the  year  1884, 
-and,  at  the  end  ot  the  years  1884  and  1885, 
«U  the  cotton  seed,  com,  and  fodder  be- 
ing inbuilt  and  undivided,  tho  plaintifl  set- 
tled her  rent  with  Hardy,  without  having 
Any  particular  part  of  the  cotton  seed, 
«om,  and  fodder  set  apurt  to  herself  to 
«acisfy  the  advances;  and,  not  having  the 
«otton  seed,  corn,  and  fodder  in  actual 
possession  to  advance  to  Hardy  for  an- 
other year,  upon  the  terms  agreed,  the  al- 
leged lien  upon  the  crops  of  1886  was  tor  a 
pre-existing  debt.  We  understand  this  to 
be  tbe  contention  ot  the  defendant's  coun- 
sel. It  is  trae  the  crop  was  in  the  posses- 
sion of  tbe  plaintiff  only  by  virtue  ot  tbe 
statute;  but  tbe  cotton  seed,  com,  and 
(odder,  though  not  divided  and  set  apart 
from  the  bulk  of  the  crop,  were  all  deemed 
to  be  vested  in  possession  of  the  plaintifl, 
and  what  was  due  to  her  being  known  in 
'Quantity  and  value,  what  necessity  wa« 
there  for  measuring  off  so  many  bushels  of 
cotton  seed  and  com,  in  order  to  give 
effect  to  an  agreement  or  contract  of  rent- 


ing for  tbe  following  year?  Co/ bono  all 
that  trouble?  The  contracts  or  agree- 
ments for  1885  and  1886,  upon  tbe  facts 
found,  were  new  and  Independent  con- 
tracts or  agreements,  and,  there  being 
enough  cotton  seed,  com,  and  fodder  be- 
longing to  the  plaintiff  on  her  farm  to  pay 
for  the  advancements  made,  and  Hardy 
needing  tbem  to  aid  him  in  making  a  crop 
for  the  following  year  on  said  farm,  it  was 
competent  tor  her  to  agree  that  he  shoold 
have  tbem  tor  that  purpose,  and  tor  Har- 
dy to  agree  to  take  tbem  fur  advance- 
ments; and  that  is  a  fair  construction  ot 
the  contract,  as  found  by  tbe  referee. 
That  tbe  cotton  seed  were  to  be  returned 
in  kind,  or  the  value  paid  in  money,  made 
tbem  none  the  less  an  advancement.  Did 
the  plaintifl  lose  her  lien  because  she  did 
not  have  tbe  cotton  seed, com,  and  fodder 
divided  and  set  apart,  take  actual  posses- 
sion, and  make  actual  d^ivery  to  Hardy, 
as  contended  ?  The  legal  title  to  tbe  crop, 
and  its  possession,  were  vested  in  ber. 
Hardy's  possession  was  her  possession. 
He  co|ild  neither  dispose  ot  it  to  another 
nor  keep  and  use  it  himself,  witboat  ber 
consent,  until  be  bad  discharged  tbe  lien; 
and  when  sbe  consented  and  agreed  that 
be  might  have  it  to  aid  him  In  making  an- 
other crop  on  tbe  land,  by  virtue  of  that 
agreement  tbe  lien  attached  to  tbe  crop, 
so  to  be  made,  as  would  any  other  ad- 
vancement. But  the  defendant's  counsel 
says:  "It  cannot  be  said  that  Hardy 
agreed  to  receive  it  as  an  advancement,  (or 
the  referee  does  not  find  this  to  be  a  fact; 
and  indeed  be  could  not  su  find,  for  there 
is  no  evidence  that  he  ever  did  anything 
of  the  kind,  but  be  positively  refused  to  re- 
ceive it  as  such. "  we  think  this  is  a  mis- 
apprehension ot  the  finding  ot  the  referee. 
While  he  does  not  find  in  so  many  words 
that  Hardy  agreed  Co  receive  the  cotton 
seed,  com,  and  fodder  as  an  advancement, 
he  does  not  find  that  Hardy  refused  to  re- 
ceive them  as  such;  and,  while  the  find- 
ings ot  fact  are  not  tor  our  review,  inas- 
much as  Hardy  could  not  have  removed, 
disposed  of,  or  used  the  crop  on  wbteh  tbe 

?iaintifl  had  alien  without  first  satlstying 
be  Hen,  or  without  her  consent,  and  as  be 
did  use  tbe  cotton  seed,  com.  and  fodder,  he 
must  have  done  so  with  her  consent,  and 
tbe  lien  attached  or  lie  would  have  snb- 
Jected  himself  to  an  indictment,  and  we 
think  the  fair  constmction  ot  the  referee's 
findings  is  that  they  were  advancements, 
and  the  defendant's  first  exception  cannot 
be  sustained. 

2.  We  are  unable  to  see  any  ground  upon 
which  the  second  exception  can  1>e  main- 
tained. The  referee  finds  as  a  fact  that 
737  pounds  ot  lint  cotton  on  the  rent  ot 
1886,  were  unpaid,  and  they  were  certainly 
due. 

3.  The  third  exception  is  to  tbe  ruUniBr 
that  the  defendant  is  liable  to  tbe  plain  UB 
tor  the  indebtedness  of  Hardy.  Every 
person  who  makes  advancements  to  a  ten- 
ant or  cropper  ot  another,  does  so  with 
notice  ot  the  rights  of  tbe  landlord,  cuid 
that  any  lien  that  he  may  have  on  the 
tenant's  crop  is  preferred  to  all  others,  and 
the  risk  is  bis.  If  tbe  tenant  does  not  sat- 
isfy tbe  preferred  lien  by  complying  with 
tbe  contract  and  all  stipulations  in  reerani 
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thereto.  Ttatfcpen  v.  Leigb.  98  N.  C.  47. 
TThe  defendant  harlng  receWed  of  Hardy, 
and  appropriated  to  Mb  own  ase,  more 
than  enoagh  of  the  crup  npon  which  the 
plalntftr  had  a  lien  to  pay  the  debt,  he  be- 
came liable  therefor,  and  the  third  excep- 
tion cannot  be  sustained. 

4.  If  the  defendant  was  liable  to  the 
plain tiS  to  the  amount  of  the  Indebted- 
ness of  the  tenant.  Hardy,  to  the  plaintiff, 
4t  necessarily  follows  that  the  plaintiff 
was  entitled  to  Judgment  therefor,  and 
the  fourth  exception  cannot  be  aastained. 

There  la  no  error,  and  the  Judgment  of 
Ahe  eoart  belovr  most  be  aflBrmed. 


HEaoiB  V.  BoiLDDio  ft  Loan  Am'n. 
iSumremt  Court  of  ZTiorth  OaroUno.    Da&  a, 

vsao.) 

■jDSMcnm  AOAnrar  CoapORAnoir»-OoUiAcnLU, 
Attaok  bt  BTOOKHOLoasa. 
1.  A  Judgment  against  a  oarporstion,  legn- 
iarly  taken  in  a  eoart  of  competent  Jiix4adlaa<ni, 
cannot  be  attacked  or  Impeaohed  by  any  member 
«f  tbe  curpogtioa  esoept  for  fraud  or  ooUnsion. 

3.  Coda  H.  C.  S  067  et  seq.,  piovidiaa  that  cor- 
poraUona  wbose  charters  have  expired  or  been 
annulled  shall  continue  as  bodies  corporate  for 
three  years,  tar  the  purpose  of  winding  up  their 
bnaineaa,  and  that  receivers  shall  be  appointed  to 
eettle  Uiolr  affairs,  etas.  Defendant  company's 
■charter  had  neither  expired  nor  been  snnnllefl, 
bat  the  oompsay  took  measures  to  close  up  its  bus- 
iness and  make  settlement  with  its  members. 
If  ore  than  three  years  thereafter  plaiutUf  brought 
-suit  against  defendimt  and  obtained  Judgment 
Hefd,  that  the  statute  did  not  apply  to  defendant, 
and  that  It  oonld  not  be  oUeoteif  that  plaintiff's 
Judgment  was  txregDlar  and  void,  beoanse  his  ao- 
tioB  was  bMngbt  noca  than  three  yean  after  the 
elaaingnpef  its  business. 

sTTTba  final  settlement  msde  between  defend- 
-ant  and  its  members  was  notvalid  as  against  cor- 
porate  creditors. 

4.  Orders  issued  by  a  corporation  to  a  stock- 
bolder  in  payment  for  stock  do  not  entitle  sndi 
atoekbolder  to  share  the  cerperate  assets  as  a 
.Aonajide  ereditor,  bat  only  as  a  stockholder  in  the 
aoiTilns  after  the  corporate  debts  are  paid. 

&.  A  corporation  oaanot  buy  in  or  deal  in  its 
-own  stoek  to  the  prejudice  of  its  oreditors. 

Tbto  to  an  appeal  from  a  Judgment  of 
MacRab,  J.,  BBstainlng  a  demnrrer  to  an 
interplea  filed  by  C.  B.  Cheatham,  In  cer- 
tain proceedings  supplementary  to  exe- 
-cntton,  rendered  at  the  July  term,  1890,  of 
tbe  mperlor  court  of  Granville  county. 
The  record  to  Tolnmlnons,  bnt  the  follow- 
ing nammary  to  anffldent  for  tbe  purpose 
-of  tbto  appeal:  At  the  February  term, 
1888,  of  tfie  superior  court  of  Granville,  the 
plaintiff  recovered  Judgment  against  the 
defendant  association  for  the  sum  of  f  2,- 
•091.64,  with  interest  onfl,(l66  till  pald,Bnb- 
Jeet  to  a  credit  of  9600.  Execution  was  is- 
sned  thereon  and  duly  returned  unsatisfied. 
The  defendant  has  no  known  and  visible 
property  subject  to  execution,  and  no 
«qnitt»ble  Interest  in  land  within  the  Hen  of 
tbe  Judgment,  but  has  and  owns  choses  in 
action  and  things  of  value  unaffected  by 
any  lien  and  Incapable  of  levy,  wblcb,  it 
ia  alleged,  ongtat  to  be  applied  to  the  pay- 
ment uf  said  Judgment,  parUcalarly  f850, 
la  the  hands  of  its  treasurer,  J.  C.  Cooper, 
jind  an  equitable  Intereet  In  a  tract  of  200 
acres  of  land,  set  out  In  the  affidavit,  and 
it  to  all^^  that  the  defendant  and  Its 
■ofBcecB  unjustly  refuse  to  apply  said  money 


and  equitable  Interest  in  said  land  to  the 
Batisfnctlon  of  plaintiff's  Judgment,  and 
be  prays  that  an  order  may  Issue,  jequlr- 
ing  the  defendant,  through  its  officers 
named,  to  appear  and  answer,  etc.,  and 
that  the  defendant  and  its  officers  Id  the 
meanwhile,  and  until  the  further  order  of 
court  be  directed  not  to  dispose  of  tbe 
fund  and  tbe  Interest  in  said  land.  Upon 
this  application  on  affidavit,  January  8, 
1890,  the  Judge  made  an  order  enjoining 
tbe  defendant,  its  agents,  and  officers,  and 
ordering  them  to  appear  and  anawer  con- 
cerning the  property  of  the  defendant  as- 
Boelation.  Thereafter,  by  an  order  made 
upon  the  application  of  Mrs.  Catherine  B. 
Cheatham,  allowing  her  to  interplead  in 
tbe  proceeding,  she  filed  an  Interplea,  al- 
leging, in  substance,  that,  though  tbe 
plaintiff  had  recovered  the  Judgment  set 
out  In  bis  application,  he  was  not,  in  law 
or  In  equity,  entitled  to  recover  said  Judg- 
ment, and  that  she  had  brought  an  action 
in  the  superior  court  of  Granville  county 
against  the  plaintiff  and  defendant  asso- 
ciation, within  a  year  after  the  rendition 
of  said  Judgment,  for  the  purpose,  among 
others,  of  having  said  Judgment  set  aside 
and  canceled,  because,  "if  tbe  proper  de- 
fense had  been  set  up  to  J.  M.  Heggie's 
[plalnturs] claim,  the  semeeould  not  have 
been  recovered;"  that  tbe  Judgment  "la 
unconscionable  and  unjust,  and,  if  the 
same  be  collected."  sbe  will  fail  in  tbe  col- 
lection of  her  claim  against  tbe  defendant 
association  which  she  alleges  to  be  "Just 
and  honest."  There  to  no  allegation  of 
any  fraud  or  collusion  between  tbe  plain- 
tiff and  the  defendant  association,  and  wa 
need  not,  for  the  reason  preseutly  to  ba 
given,  notice  the  grounds  set  out  at  great 
length  in  the  record,  upon  which  Mrs. 
Cheatbaui  bases  her  application  to  have 
plaintiff's  Judgment  set  aside.  But  she 
further  says  by  her  Interplea  that  tbe  de> 
fendant  association  has  no  property  ex- 
c^t  that  now  sought  to  be  subjected  to 
the  payment  of  the  plaintiff's  Judgment; 
that  It  has  long  since  ceased  to  do  busi- 
ness nnder  its  charter,— many  of  Its  mem- 
bers are  insolvent,  some  dead  and  some 
have  removed  to  distant  states,  so  that 
an  asBessment  cannot  be  made  upon  their 
shares  of  stock  to  satisfy  her  claim,  to  tha 
payment  of  which  the  money  and  property 
now  sought  to  be  subjected  by  tbe  plaintiff 
bad  been  specifically  appropriated,  as- 
signed, and  set  apart.  In  June,  1879,  the 
president  and  executive  committee  of  the 
defendant  association  drew  two  orders 
on  their  treasurer, — one  In  favor  of  L.  A. 
Paschall,  admlnlBtrator,  with  the  will  an- 
nexed of  Dr.  William  R.  Hicks,  for  S272.8S, 
with  Interest  at  8  per  cent,  on  f247.08. 
from  December  20, 1874,  until  paid,  "being 
tbe  amount  payable  to  said  intestate's 
estate  on  bis  six  shares  of  stock  in  said  as- 
sociation," and  the  other  in  favor  of  Cath- 
erine E.  HicKB,  administratrix  of  H.  C. 
Hicks,  deceased,  for  9424.17,  with  interest 
at 8  ner  cent,  until  paid,  "being  the  bal- 
ance payable  to  said  inteetate  on  hlH  stock 
in  Bald  association."  These  orders  are  now 
owned  by  Mrs.  Cheatham  who  was  Mrs. 
C.  E.  Hicks,  widow  and  admlnstratrlx  of 
H.  C.  nicks,  and  succeeded  to  the  sbarea 
of  stock  owned  by  him  and  by  Dr.  W.  R. 
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Hicks,  and  who  "  owned,  in  lier  own  rigli  t, " 
certain  shares  of  stock  In  said  association, 
and  sbe  alleges  in  her  affidavit  that,  "at 
the  tidie  said  orders  were  drawn,  there 
were  last  sufficient  assets  and  credits  in 
the  hands  of  the  treasurer  lor  the  pay- 
ment ot  the  same  in  tuU;  that  the  officers 
o{  said  association  now  admit,  and  bare 
all  along  admitted,  the  correctness  and 
Justice  ol  said  debts, "  and  the  "  drawing 
and  accepting  tbe  orders  aforesaid  was, 
and  is  an  equitable  assignment  of  said 
funds,  in  the  hands  of  said  officers  of  said 
association;"  that  the  property  now 
sought  to  be  applied  by  tbe  plaiotitf  to 
the  payment  of  bis  Judgment  is  a  part  of 
tbe  assets  originally  in  tbe  bands  of  tbe 
said  treasurer  tor  tbe  payment  ot  said  or- 
ders, upon  which  they  were  drawn,  "and 
tbe  same  have  ever  since  been  treated  by 
said  association,  and  its  managing  officers 
as  the  property"  of  tbe  affiant,  and  ought 
to  be  paid  to  ber,  "and  that  plaiutlfl 
should  be  adjudged  to  have  no  right,  title 
or  interest,  therein,  or  any  lien  thereon  by 
reason  of  his  said  Judgment,  "etc.  Sbetur- 
ther  alleges  that  one  C.  C.  Heggie,a  son  of 
tbe  plaintiff,  was  a  member  of  the  defend- 
ant association,  and,  in  1873  and  1874,  bor- 
rowed money  of  tbe  defendant  associa- 
tion, and  executed  mortgages  on  lands 
mentioned  to  secure  the  payment  of  tbe 
same,  and  bis  equity  of  redemption  there- 
in was  sold  In  February,  1875,  and  bought 
by  tbe  plaintiff,  and  she  believes  tbe  same 
was  bid  in  by  the  plaintiff  for  said  C.  C. 
Heggle,  and  paid  for  with  his  money,  and 
tbe  money  sought  to  be  recovered  by  the 
plaintiff,}.  M.  Heggle,  was  charged  by  the 
defendant  aay>ciation  against  the  said  C. 
C.  Heg8rle"ae  fines,  forfeitures,  penalties, 
and  Interest  upon  certain  shares  of  stock 
in  said  association  held  by  said  C.  C.  Hng- 
gle;  and  that  said  transactions  were 
usurious,  yet  tbey  were  In  strict  accord- 
ance with  tbe  charter  and  by-laws  of  said 
association,  of  which  said  C.  C.  Heggle 
was  a  member,  entitled  to  all  its  privl- 
Jeges,  and  liable  to  all  tbe  penalties  ot  us- 
ury that  tbe  association  was  liable  for; 
and,  as  to  said  transactions,  he  and  the 
said  corporation  were  la  pa.ri  delicto," 
and  he  Is  estopped,  by  reason  of  his  partic- 
ipation in  said  unlawful  dealings,  to  sue 
for  usury  or  set  up  tbe  plea  ot  usuiy. 

Accompanying  the  interplea  of  Mrs. 
Cheatham,  and  as  part  thereof,  is  an  affi- 
davit ot  J.  W.  Hays,  secretar.v  of  the  de- 
fendant association,  in  which  he  sets  forth 
in  "full  and  voluminous"  detail  "all  the 
facts  relative  to  the  orders  drawn  by  tbe 
executive  committee  in  favor  ot  said  Cath- 
erine E.  Hicks,  (now  Cbeatbam,)  Henry  C. 
Hicks,  and  W.  R.  Hicks."  Mr.  Hays  "de- 
nies that  the  defendant  association  has 
unjustly  refused  to  apply  said  funds  •  •  • 
to  the  satisfaction  of  said  Judgment, "  and 
says  that  he  considered  saia  "property 
applicable  to  the  orders  drawn  upon  the 
treasurer"  of  the  association  in  favor  of 
Mrs.  C.  E.  Hicks.  H.  C.  Hicks,  and  W.  R. 
Ulcks,  and  tbe  "  defendant  association  has 
not  recognised  tbe  claim  set  up  by  the 
plaintiff  to  tbe  same.  He  also  says,  in  his 
foil  and  exhaustive  statement,  among 
other  things,  that  in  the  administration 
of  tbe  affairs  of  said  corporation  the  said 


officers  endeavored  to  observe,  keep,  and 
mHlntain  the  laws,  rules,  and  regulations 
of  said  corporation,  as  sot  fortb  and  pre- 
scribed in  the  said  charter  and  by-laws, 
so  long  as  they  were  permitted  to  do  so 
under  the  general  laws  of  the  state  of 
North  Carolina;  and  to  the  best  of  tb» 
Itnowledge,  information,  and  belief  of  this 
defendant,  the  business  and  affairs  of  said 
corporation  were  condocted  and  managed 
strictly  in  conformity  with  the  said  char- 
ter and  by-laws  of  said  corporation,  as  tbo 
same  were  understood  and  interpreted  by 
the  officers  and  managers  thereof,  and  by 
all  tbe  members  of  said  corporation,  untU 
after  tbe  publication  of  the  decision  of  tlie 
sapreme  conrt  of  North  Carolina  at  the 
June  term,  1876,  thereof,  in  tbe  case  of  Mills 
v.  Association,  reported  in  76  N.  G.  at 
page  292,  from  which  decision  it  was  per- 
ceived that  the  methods  upon  which  this 
and  other  similar  building  and  loan  asso- 
ciations in  this  state  had  been  conducting 
their  business  were  discountenanced,  and 
would  not  be  sustained  by  thecoorts,  and 
therefore  the  officers  and  managers  of  'the 
People's  Building  &  Loan  Association  of 
Oxford'  took  measures  for  closing  its  busi- 
ness and  making  settlements  with  its 
members  as  speedily  as  practicable,  and  in 
a  manner  that  was  considered  Just  to  ail 
concerned.  This  method  of  settlement 
was  to  collect  from  those  members  whoMe 
stock  bad  been  redeemed,  and  who  had 
thereby  become  debtors  to  tbe  associa- 
tion, the  amount  of  money  which  had 
been  advanced  to  them,  with  8  per  cent. 
Interest  thereon  from  the  time  of  such  ad- 
vancements, and  to  pay  to  those  whose 
stock  bad  not  been  redeemed,  and  who 
therefoi-e  would  be  creditors,  the  amounts 
which  bad  been  paid  in  on  their  stock, 
with  8  per  cent,  interest  thereon  from  the 
time  of  such  payments  by  them  as  afore- 
said ;  and  it  was  estimated  that  the  as- 
sets ol  tbe  association,  inclnding  tbe 
profits  which  bad  been  previously  made, 
would  enable  tbe  association  to  defray 
tbe  expenses  it  bad  incurred,  and  to  make 
such  settlement  with  its  creditor  mem- 
bers." It  is  also  stated  "that  a  con- 
siderable amount  had  accumulated  in  tbe 
bands  of  the  treasurer,  for  which  there 
was  no  demand  in  the  redemption  of 
stock  in  the  usual  manner,  and  It  was 
sought  to  use  this  surplus  fund  In  extin- 
guishing, as  far  as  practicable,  the  claims 
upon  the  association,  of  those  whose  stock 
remained  unredeemed.  This  procedure  was 
generally  acceptable  to  the  membership  or 
tbe  association,  and  much  of  tlie  unre- 
deemed stock  was  thus  retired. "  But  one 
member,  Henry  C.  Hicks,  now  deceased, 
who  was  the  former  husband  of  Mrs. 
Cheatham,  and  to  whose  interest  sbe  snc- 
ceeded,  "declined  to  have  his  stock,  which 
was  unredeemed,  retired  in  this  way,  but 
insisted  that  tbe  association  should  con- 
tinue to  do  business  in  manner  indicated 
by  the  charter  and  b.v-la  ws,  until  it  should 
run  its  course  to  tbe  end."  There  is  a  de- 
tailed account  and  estimate  made  by  tbe 
secretary  of  tbe  defendant  association  on 
the  1st  of  January,  1880,  showlag  that  tlie 
aggregate  amount  payable  to  llrs.  Oieat- 
ham  from  the  association  on  tbe  stock 
owned  by  her  and  the  estates  of  B.C. 
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Hkks  and  William  It.  Hicks  to  wliom  *ta- 
terest  or  stock  In  aald  association "  ahe 
bad  BQcceeded,  was  $1,069.04,  with  Interest 
on  9776.25.  from  January  1,  I8K0,  at  8  per 
cent.  It  alao  appears  that  the  assets  ol 
the  defendant  association  amounted  to 
91, 090  which  were  set  apart  tor  settlement 
with  Mrs.  Cheatham  of  which  $828.82  has 
l>een  collected,  from  which  9600.18  has  been 
paid  to  her  le&ring  a  balance  of  9328.64  in 
thebands  of  the  treasurer,  which,  with  such 
interest  as  the  association  may  hare  in 
the  land  mentioned  In  the  plaintlO's  appli- 
cation, constitute  the  assets  of  the  associa- 
tion, and  sufficient  to  pay  Mrs.  Cheatham, 
allowlns  a  margin  of  981  on  account  of 
any  loss,  etc.,  and  thatthere  were  no  other 
or  Just  claims  against  the  association,  ex- 
cept those  payable  to  her.  It  appears 
from  the  record  thattbedefendant  associa- 
tion filed  exceptions  to  the  report  of  the 
referee,  and  to  the  Judgment  orermllng  the 
same,  rendered  at  the  January  term,  1880, 
and  appealed  to  the  snpremecourt,  butthe 
appeal  was  nerer  perfected  nor  was  any 
further  action  taken  in  relation  thereto  by 
the  defendant  association.  To  this  inter- 
plea  of  Mrs.  Cheatham,  the  pialntllt  de- 
murs andaasiirns  thefollowlngas  grounds 
4>l  demurrer:  "(1)  Because  it  appears, 
from  said  Interpleader  and  theexhibits  and 
pleadings  and  other  evidence  referred  to 
In  said  Interpleader,  that  the  said  Cath- 
erine H.  Cheatham's  Intestate,  Henry  C. 
Hicks,  was  a  stockholder  in  the  defendant 
corporation,  and,  as  such,  was  a  party  to 
the  action  of  James  M.  Heggie  agalnat  the 
•aid  corporation.  In  which  judgment  waa 
rendered  by  Judge  Jobn  Orat  Btnum  at 
January  term,  1889,  of  this  court  In  favor 
of  the  plaintiff  and  against  the  defendant 
corporation  for  the  sum  of  93.091.64,  with 

tntenst  on  91>MII  from until  paid, 

•object  to  a  credit  of  9600,  paid  aotb  April, 
1887,  and.  as  such  |Mirty,  la  bound  and 
concladed  by  said  Judgment  of  this  court; 
<2)  berauae  It  likewiae  appeara  that,  from 
«aid  lodgment,  an  appeal  was  prayed  and 
fn^nted  to  the  supreme  court;  (8)  t>eeause 
It  also  appeara  the  motion  of  the  said 
Catherine  E.  Cheatham, administratrix,  as 
«foresald,  was  not  made  In  said  cause  of 
James  M.  Heggle  against  said  defendant 
asaociation  at  all,  as  It  should  have  been 
^one,  but  waa  made  In  the  aupplemental 
proceedlnga  filed  by  said  James  M.  Heggie 
against  said  asatjtciation,  and  that  more 
-than  a  year  and  a  day  after  the  rendition 
of  said  Jndgrment  waa  aald  motion  In  aald 
proceeding  mcKle;  (4)  because  It  likewise 
tally  appears  from  said  Interpleader  and 
exhibits,  aa-  aforesaid,  that  aald  Henry  C. 
flicks,  intestate  of  said  Catherine  E.  Cheat- 
bam,  was  a  stockholder  in  said  aasocia- 
tlon,  and  that  the  debt  which  she  seeks  to 
recover  by  means  of  said  interpleader  was 
the  balance  due  to  said  Henry  C.  Hicks  as 
•ocb  stockholder  by  said  association,  on 
aceoont  of  stock  paid  for  by  him,  and  due 
tu  bim.  out  of  the  assets  of  said  corpora- 
tion at  a  final  dissolution  of  the  said  cor- 
poration, and  due  and  payable  only  after 
the  creditors  of  said  corporation  were 
paid ;  (6)  because  It  likewise  appears  from 
•aid  Interpleader  and  exhibits,  as  afore- 
«aid,  and  the  said  Judgment  of  said  J.  M. 
Beggie  against  said  corporation,  referred 


to  in  said  interpleader,  tbBt  said  J.  M. 
Heggle  was  a  creditor  of  said  association, 
and,  as  such,  entitled  to  the  funds  referred 
to  in  said  pleadings  before,  and  In  prefer- 
ence to,  said  Henry  C.  Hicks,  or  his  admin- 
istratrix, who  was  such  stockholder  and 
member  of  said  asaonlation. "  The  plaintiff 
further  moves  to  dismiss  the  Interplea  of 
Catherine  E.  Cheatham,  because  it  does 
not  state  facts  sufficient  to  constitute  a 
cause  of  action  or  demand.  That  she  is  a 
stockholder  and  meml)«r  of  the  defendant 
corporation,  alleges  no  fraud  in  the  action 
of  the  said  corporation  In  regard  to  said 
Judgment,  or  that  the  same  was  permit- 
ted to  be  taken  illegally  or  in  violation  of 
any  right  of  said  stockholder  or  any  equi- 
ty which  would  permit  her,  as  a  stock- 
holder, to  attack  the  conduct  and  action 
of  the  corporation,  and  she  cannot  attack 
said  judgment,  but  is  estopped  thereby. 

T.  T.  HIeka,  for  appellant,  arab&m  A 
Winston,  for  appellee. 

Davis,  J.,  {after  ataHoff  tbethcta  aa 
above.)  Whatever  may  have  been  the 
nature  of  the  plaintiff's  claim,  whether 
Just  or  unjust,  conscionable  or  uncon- 
scionable, his  Judgment,  if  regularly  taken 
in  a  court  of  competent  Jurisdiction,  and 
In  accordance  with  the  course  and  practice 
of  the  court,  created  a  lien  upon  any  prop- 
erty owned  by  the  defendant  corporation, 
and  its  payment  may  be  enforced  by  exe- 
cution, or.  If  execution  be  returned  unsat- 
isfied, by  proceedln|;8  supplementary  to 
execution,  as  prescribed  by  section  488  et 
seq.  of  the  Code,  and  the  Judgment  cannot 
be  attacked  or  Impeached  by  any  member 
of  the  defendant  associatioQ  or  Its  credit- 
ors, except  for  fraud  or  collusion.  The 
coriKtratlon  represents  the  share  owners 
In  defending  actions  Involving  the  rights 
and  obligations  of  the  corporation,  and, 
in  the  absence  of  fraud  or  collnelon, 
binds  them,  and  Individual  stockholders 
cannot  assert  or  defend  the  rights  of  the 
corporation.  Moore  v.  Mining  Co.,  104  N. 
G.  584,  10  8.  E.  Rep.  670;  Cook,  Stocks,  { 
678;  Foundry  Co.  v.  Killlan,  00  N.  C.  601,  6 
S.  E.  Rep.  680.  The  plaintiff  having  ob- 
tained his  Judgment  against  the  defendant 
association,  the  liability  and  rlfj^ts  of  the 
corporation,  and  of  Its  members  In  rela- 
tion thereto,  are  settled. 

But  counsel  for  Mrs.  Cheatham  Insist 
that  the  plaintiff's  Judgment  is  "Irr^ular 
and  void,"  because  the  action  in  which  it 
was  rendored  was  commenced  In  July, 
1884,  "more  than  three  years  after  the 
dissolution  of  the  corporation,  and  more 
than  three  years  after  it  bad  ceased  to  do 
business  under  Its  charter,"  etc.,  "and  no 
receiver  was  ever  appointed,"  and  for  this 
he  cites  the  Code,  §  667  et  seq ;  Yon  Glahn 
V.  De  Rosset,  81  N.  C.  467;  and  Dobson 
V.  Simonton,  86  N.  C.  492.  This  is  a  misap-  ° 
prehension.  It  Is  admitted  that  the  com- 
pany had  ceased  to  do  business  under  its 
charter,  and  that,  in  1876,  as  stated  in 
tbeaffldavlt  of  Mr.  Hays,  "it  took  meas- 
nres  for  closing  its  business  and  making 
settlement  with  its  members  as  speedily 
as  practicable;"  and  this,  as  appears  from 
the  affidavit,  was  by  applying  the  accum- 
ulated assets  in  the  hands  of  the  treasur- 
er, to  the  payment  ol  the  stockholders 
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to  redeem  or  retire  tbeir  stock,  wtalcb  pro- 
cedure wan,  as  it  not  unnaturally  would 
be,  "generally  acceptable  to  tbe  member- 
Bhip  of  the  association, "  but  tbe  corpora- 
tion could  not  settle  with  its  members  by 
the  application  ol  its  assets  to  the  retire* 
ment  or  redemption  of  tbe  stoclc  of  the 
shareholders,  until  it  had  first  settled  and 
discharged  all  of  its  liabilities.  It  is  well 
settled,  at  least  in  this  country,  that  tbe 
capital  stock  of  the  corporation  is  a  trust 
fund,  to  be  preserved  for  tbe  benefit  of  cor- 
porate creditors,  and  no  agreement  or  ar- 
rangement between  a  corporation  and  its 
stockholders,  whereby  the  latter  are  to  be 
released  from  indebtedness  on  tbeir  sub- 
scriptions, will  be  valid,  or  of  any  force, 
as  against  creditors.  Wat.  Corp.  p.  126 
et  tteq. ;  Cook,  Stocks,  g  42;  Foundry 
Co.  v.  KiUian,  supra.  A  fortiori  would 
any  arrangement  or  agreement  by  which 
the  assets  of  the  corporation  should  be 
divided  and  distributed  among  the  share- 
holders in  payment  for  their  stock,  before 
its  liabilities  to  creditors  are  settled,  be 
void  as  to  creditors.  Tb«  Code,  9  667,  re- 
lied upon  by  counsel,  relates  to  corpora- 
tions whose  charters  shall  expire  by  lim- 
itation, or  be  annulled  by  forfeiture,  or 
otherwise,  and  provides  that  such  corpo- 
rations shall  be  continued  as  bodies  cor- 
porate for  three  years,  for  tbe  purposes 
mentioned  in  that  and  the  following  sec- 
tions, and  has  no  application  to  a  case 
like  the  present,  in  wbicb  tbe  charter 
granted  in  1872  had  not  expired  or  been 
annulled,  and  it  appears  from  tbe  record 
that  payments  were  made  by  tbecorpora- 
tlon  to  Mrs.  Cheatham  after  1876,  and  as 
late  as  February  7,  1H8&.  Besides,  H.  C. 
Hicks,  as  appears  by  Mr.  Hay's  affidavit, 
"declined  to  have  his  stock,  which  was  un- 
redeemed, retired,  •  •  •  but  insisted 
that  the  association  should  continue  to 
do  business  in  the  manner  indicated  by 
the  charter  and  by-laws  until  it  should 
run  its  course  to  the  end,"  and  it  wonid 
be  singular  if  he,  or  one  succeeding  to  his 
stoc'k,  could  be  allowed  at  a  much  later 
period  to  avail  blmseU  of  that  section  of 
tbe  Code,  not  only  to  defeat  tbe  applica- 
tion ol  the  assets  of  the  defendant  corpo- 
ration to  the  payment  and  satisfaction  of 
a  Judgment  against  it,  but  to  subject  tbe 
assets  to  tbe  payment,  or  (as  the  corpora- 
tion considered  it)  the  redemption  or  re- 
tirement of  bis  stock,  for  which,  as  stated 
by  Mrs.  Cheatham  In  her  complaint,  he 
bad  not  "paid  in  full  tbe  amount"  of  bis 
snbscrlptloa.  What  amount  had  been  as- 
sessed and  paid  by  the  shareholders  upon 
tbdr  stock  does  not  appear,  but  the  full 
amounts  bad  not  been  paid. 

It  is  further  insisted  for  Mrs.  Cheatham 
that  it  appears,  from  tbe  account  stated, 
and  upon  which  Judgment  was  rendered, 
in  favor  of  the  plaintiff  against  tbe  defend- 
ant association,  that  the  defendant  asso- 
ciation had  been  mora  than  paid,  and 
there  was  no  necessity  for  tbe  sale  of  tbe 
land,  and  tbe  plaintiff's  "remedy  was 
against  the  land  to  recover  it"  and  not 
against  the  association.  Whether  the 
plaintiff  might  have  had  such  a  remedy 
against  the  land,  we  need  not  consider, 
as  there  was  a  Judgment  in  his  favor  in  a 
court   of    competent    Jurisdiction    from 


which,  though  an  appeal  was  taken,  no 
appeal  was  ever  prosecuted,  and  no  mem- 
ber or  creditor  of  the  defendant  associa- 
tion can  attack  or  impeach  It  except  for 
fraud  or  collusion,  and  there  is  not  only 
no  allegation  of  this,  but  the  wbole  rec- 
ord precludes  all  suspicion  of  it. 

It  Is  further  contended  by  counsel  tor 
Mre.  Cheatham  that  C.  C.  Heggie,  having 
been  a  member  of  tbe  defendant  corpora- 
tion, was  estopped,  being  in  pari  delicto, 
and  could  not  allege  usury  against  it,  as 
was  held  in  Latham  v.  Association,  77  N. 
C.  146 :  and  the  plaintiff  assignee,  of  his  eq- 
uity of  redemption,  was alsoestopped, and 
this  defense  was  not  set  up  by  tbe  defend- 
ant association;  and  Mrs.  Cbeetbam." be- 
ing interested  in  tbe  administration  of  tbe 
assets,  and  in  preventing  tbe  priority  at- 
tempted to  be  ^ven  to  tbe  plalntttt,"  and 
"not  being  a  party  to  plaintiff's  action, 
is  not  estopped  to  show  the  invalidity  of 
his  Judgment, "  and  that  it  is  void.  If  in- 
valid and  void,  as  Insisted  by  counsel,  the 
authorities  cited  were  not  needed  to  show 
that  it  might  be  "set  aside  at  anytime." 
That  is  well  settled,  but,  as  we  have  seen 
in  tbe  case  before  us,  the  Judgment  was 
not  void.  It  was  regularly  rendered  by  a 
court  of  competent  Jurisdiction,  botb  as 
to  the  parties  and  the  subject-matter,  and 
no  fraud  or  collusion  is  alleged  or  shown. 
In  tbe  case  of  Dobson  v.  Simonton,  86  N. 
C.  402,  cited  by  counsel,  tbe  Judgments  im- 
peached were  nullities,  having  been  ren- 
dered when  there  was  no  such  corporutlon 
as  tbe  Bank  of  States vllle  in  existence, 
either  in  law  or  in  fact.  No  such  bank 
ever  had  a  de  Jure  existence,  and  its  de 
facto  existence  ceased  on  the  1st  of  June, 
1876.  A  receiver  was  appointed,  and  Judg- 
ments rendered  on  process  which  issued 
after  the  de  facto  existence  of  the  corpora- 
tion had  ceased,  and  served  upon  its  for- 
mer de  facto  officers,  were  not  valid  and 
might  be  impeached  by  any  peraon  inter- 
ested in  tbe  administration  of  its  assets. 
The  case  before  us,  is,  as  we  have  seen, 
very  different.  Its  charter  bad  not  ex- 
pired or  been  annulled,  and  it  was  acting 
under  tbe  control  of  is  regularly  and  legal- 
ly constituted  offloera,  with  whom  the  ap- 
pellant herself,  a  member  of  the  associa- 
tion, was  dealing  as  such,  and  who.  so  far 
from  acting  In  concert  or  collusion  with 
tbe  plaintiff,  resisted  his  claim,  denied  Its 
validity,  and  insisted  "  that  there  were  no 
other  or  Just  claims  against  tbe  assoMcla- 
tion,"  except  those  of  appellant.  Of 
course,  if  anything  has  been  realised  npon 
tbe  execution  in  tbe  hands  of  the  sheriB, 
the  defendant  will  be  entitled  to  credit 
therefor. 

It  Is  further  contended  for  appelant  that 
the  orders  on  which  her  action  was  com- 
menced in  November,  1889,  are  an  equita- 
ble assignment  of  tbe  funds  on  which  they 
were  drawn,  and  that  her  action  "is  an 
equitable  execution  or  supplemental  pro- 
ceeding" to  subject  the  same,  which  ap- 
pellant Individually  did  receive  in  full  pay- 
ment of  all  her  stock  from  the  defendant, 
J.  W.  Hays,  then  acting  fur  the  defendant 
corporation,  on  August  20, 1881,  and  she 
has  not,  in  fact,  since  that  day.  been  a 
member  of  said  corporation, "  which  con- 
stituted her  a  bona  Sde  creditor  of  tbe  d» 
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fendant  corporation,  ('wtaicb  she  inalstB 
was  tben  defnnct.)  with  a  lien  upon  its  as- 
■ets,  she  being  a  pnrchaser  of  buIiI  orders 
tor  value.  Ab  we  have  seen,  tbe  orders 
were  leaned  in  payment  for  stock  held  by 
her  and  her  intestates  as  stockholders  "In 
said  corporation, "  and,  not  only  tbe  as- 
sets, but  tbe  capital  stock,  as  well,  consti- 
tuted a  trust  fund  for  tbe  benefit  of  corpo- 
rate creditors,  and  tbe  corporation  conld 
not  pay  or  assign  to  a  stockholder,  nor 
conld  a  stockholder  receive,  any  of  the  as- 
sets from  the  corporation  for  tbe  retire- 
ment or  redemption  of  bis  stock,  till  after 
all  tbe  IlabUlties  of  tbe  corporation  have 
been  discharged.  There  is  nothing  in  the 
record  to  show  that  tbe  defendant  corpo- 
ration has  ever  been  dissolved,  or  its  cor- 
porate affairs  settled  in  any  way  recog- 
nised by  law,  and  tbe  appellant's  stock 
continued  to  be  liable  for  the  corporate 
debts,  and  she  and  other  stockholders 
were,  and  cuald  only  be,  entitled,  by  vir- 
tue of  their  stock,  to  sbare  in  tbe  snrplns, 
after  discharging  all  the  liabflities  of  tbe 
corporation  to  its  creditors. 

It  la  further  insisted  by  counsel  for  ap- 
pellant tbat  "the  corporation  had  the 
right  to  bay,  or  to  buy  in  and  cancel  its 
own  stock,  and  to  Issne  orders  on  its  treas- 
urer inpayment  therefor;"  and  for  this 
position  be  cites  a  number  of  authorities, 
but  upon  examination,  it  will  be  found 
tbat  tbe  authorities  are  not  nnlform,  and, 
as  is  said  in  the  note  to  sections  810  and 
811  of  Cook,  Stocks,  cited  by  counsel,  quot- 
ing Coppln  V.  Greenlees,  88  Obio  St.  279: 
'  We  think  the  decided  weight  of  author- 
ity.  both  in  England  and  the  United 
States,  is  against  tbe  exlstenceot  the  pow- 
er, unless  conferred  by  express  or  clear  im- 
plication," and  the  author  in  the  text 
says:  "If  the  sale  is  completed,  and  the 
corporation  afterwards  become  Insolvent, 
tbe  shareholder  who  sold  the  stock  to  the 
corporation  is  liable,  on  the  winding  up, 
as  thoogb  he  never  had  made  such  sale. " 
Cook,  supra,  and  at  section  309.  While 
tbe  antborltles  cited  hold  that  the  corpo- 
ration may  purchase  its  own  stock,  the 
rule  is  subject  to  many  restrictions,  "one 
of  which  Is  that  It  shall  not  be  done  in 
such  manner  as  to  take  away  the  security 
upon  which  the  creditors  of  the  corpora- 
tion have  a  right  to  rely  for  the  payment 
of  tbeir  claims. "  It  Is  further  said,  in  one 
of  tbe  authorities  cited,  "In  niinois,  the 
state  where  the  rigbts  of  the  corporation 
to  make  such  purchases  Is  most  clearly 
and  decisively  established,  the  collateral 
principle  that  such  purchases  are  to  be  de- 
clared illegal  and  voidable  at  the  instance 
of  corporate  creditom  who  are  injured 
thereby  is  distinctly  stated  and  rigidly  ap- 
plied.*'^ Section  812.  Fraser  v.  Ritchie,  8 
111.  App.  564.  It  is  held  by  the  caaes  cited 
tbat  conceding  tbat  for  legitimate  pur- 
poses tbe  corporation  can  buy  in  its  stock, 
we  think  no  lien  is  created  thereby  upon 
its  assets  for  tbe  payment  of  the  purchase 
money,  And  none  of  the  cases  cited  are  in 
conflict  with  the  well-settled  principle  that 
tbe  corporation  cannot  buy  In  or  deal 
with  Its  stock  to  tbe  prejudice  of  creditors. 

Counsel  for  tbe  appellant  further  Insists 
that,  as  shown  by  the  affidavit  of  Mr. 
Hays,  after  the  decision  in  Mills  v.  Asso- 


ciation, 75  N.  C.  292,  tbe  corporation  adopt- 
ed "a  Just  and  liberal  method  of  settle- 
ment of  its  affairs  "  and  "  this  is  not  an  ac- 
tion to  recover  the  price  of  stock  sub- 
scribed fur,  but  a  contest  between  two 
creditors,  the  one  attempting  to  enforce 
the  payment  of  a  Just  debt,  the  other  to 
collect  a  penalty,  which  equity  abhors,' 
and  which  was  recoverable  by  somebody 
else,  if  at  all, "  and  the  assets  sought  to  be 
recovered  were  the  property  of  the  appel- 
lant before  the  plaintiff  recovered  his  Judg- 
ment. Whatever  may  have  been  the  orig- 
inal merits  of  the  plaintiff's  claim,  after  he 
had  obtained  Judgment,  he  became  a  Judg- 
ment creditor,  with  all  the  rights,  as 
against  the  defendant  corporation  and  its 
shareholders,  that  any  other  Judgment 
creditor  might  have,  and  the  appellant  is 
seeking  to  recover  tbe  value  of  stock  sub- 
scribed, and  for  wblch,  as  appears  from 
the  record,  there  had  never  been  payment 
in  full,  and  which,  as  we  have  seen,  was 
liable  to  the  demands  of  creditors.  As  to 
creditors,  the  liability  of  shareholders,  to 
the  extent  of  their  stock,  begins  with  the 
subscription,  and  can  only  end  with  a 
bona  Ode  sale  and  transfer,  or  the  wind- 
ing up  and  settlement  of  the  affairs  of  tbe 
corporation.  However  fair  and  Just  may 
have  been  the  measures  adopted  by  the  de- 
fendant corporation,  "for  closing  its  busi- 
ness and  making  Mttlement  with  its  mem- 
bers, "  it  appears  from  the  report  of  the 
referee  that  on  the  21st  day  of  June,  1878, 
Heggie  executed  a  mortgrage  to  secure  ad- 
vances; that  on  that  day  be  received 
f622.21,  and  on  July  19, 1878,  he  received 
$188.69;  tbat  payments  weremade  thereon 
from  time  to  time  till  May  1, 1874,  when 
the  payments  made  exceeded  tbe  amount 
borrowed,  with  Interest  tbereon  to  the 
amount  of  977.55,  and  thereafter  the  defend- 
ant corporation  foreclosed  the  mortgage 
executed  June  21, 1878,  by  sale,  and  re- 
c^ved  tbe  amount  of  91,086,  from  tbe  sale, 
and  it  is  tor  tbe  amount  of  the  excess, 
with  Interest  that  the  plaintiff  obtained 
Judgment,  and  not  a  "penalty,  "but  tbe 
"  fines,  penalties,  and  forfeitures, "  so  severe- 
ly denounced  in  the  case  of  Mills  v.  Asso- 
ciation, 76  N.  C.  292,  constituted  the  claim 
and  defense  of  tbe  defendant  corporation. 
Lastly, counsel  say:  "Appellant  can  never 
compel  contributions  from  otber  stock- 
holders opposed  to  tbe  corporation,  if  she 
only  Is  required  to  pay  plaintiff's  claim." 
This  is  a  misapprehension.  The  appel- 
lant is  not  required  to  pay  plalntilta' 
claim,  but  tbe  Judgment  Is  against  the  de- 
fendant corporation,  and  the  plaintiff  is 
only  seeking  to  subject  its  assets,  to  which 
appellant  bas  no  rightful  claim  till  all  Its 
liabilities  are  discharged.  If  the  corpora- 
tion and  its  stockholders,  who  should  deal 
Justly  and  falriy  with  her,  shall  fall  to  do 
so.  It  maybe  her  misfortune,  but  that  can- 
not affect  the  legal  rights  of  a  Judgment 
creditor  of  the  corporation.  There  is  no 
error.  

Roberts  «t  a/,  v.  Lbwald  eft  «/. 

(Suipreme  Court  of  NorOi  CaroUna.     Nov.  M, 

1890.) 

IirjUNonoH— Cbsdrobs'  Bnx. 

1.  A  creditors'  bill  which  alleges  an  Indebt- 

edneaa  to  plaintUb,  and  that  noteit  were  ^ven 
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tharefor  for  tbs  parpose  of  bladearlng  pUintLOs 
in  bringing  thalr  acuon,  and  to  enable  tne  debtor 
to  execute  a  deed  of  trust,  which  plaintiffs  ask  to 
hare  adjudged  fraudulent  and  toIo,  stales  a  cause 
of  action  siuBcient  to  sustain  an  order  restraining 
the  defendant  trustee  from  disposing  of  the  prop- 
«rtT  specified  In  the  deed  of  trust  pending  the 
action. 

8.  The  evidence  upon  the  application  for  the 
inlunctlon  tending  to  prove  ftaud,  but  it  appear- 
ing that  a  sale  of  the  property  In  controversy  will 
promote  the  Interest  of  the  parties,  and  that  the 
trustee  Is  solvent  and  capable,  an  order  denying 
the  InJUDCtion  will  be  reversed  and  the  trustee 
restrained  from  disposing  of  the  fund  derived 
from  such  sale  pending  the  action. 

Appeal  from  superior  court,  Cumber- 
land county;  Bynum,  Judge. 

U.  McD.  Robiason,  B.  L.  Cook,  N.  A. 
SincJiUr,  and  A.  W.  Haywood,  for  appel- 
lants. N.  W.  Ray  and  T.  H.  Sntton,  for 
appelleea. 

Mebbimon.  O.  J.  TblB  action  Is  brought 
by  the  plaintiffs.  In  betaalt  of  themselves 
and  all  other  criedltors  of  the  defendant 
LewaUl,  tu  obtain  Jud)?ment  asalnst  bim 
for  certain  debts  specified  in  ttaecomplaint, 
and  to  bave  a  deed  of  trust,  executed  by 
him  to  the  defendant  Nimocks,  conveying 
to  tbe  latter  all  his  property.  In  trust,  to 
be  sold,  and  tbe  proceeds  of  sale  applied 
to  tbe  payment uf  certain  debts  mentioned 
in  tbe  deed,  declared  and  adjudged  fraud- 
ulent and  void;  to  bave  the  property,  so 
frandulently  conveyed,  sold,  and  the  pro- 
ceeds of  such  sale  applied  to  tbe  payment 
of  tbe  Judgment  of  the  plaintiffs,  and  tbe 
Judgments  of  other  like  creditors  who  may 
join  In  this  action,  etc.  Among  other 
things.  It  is  alleged  in  the  complaint 
"  that,  on  the  8th  day  of  July,  18S9,  plain- 
tiffs, Roberta  &  Huge,  sold  and  delivered 
to  tbe  defendant  K.  Lewald  a  bill  of  boots 
and  shoes,  amounting,  in  the  aggregate, 
to  the  sum  of  twelve  hundred  and  forty- 
seven  dollars,  for  which  said  K.  Lewald 
execnted  to  plaintiffs,  on  tbe  16th  day  of 
November,  18S9,  bis  three  several  promisso- 
ry notes,  dated  October  15, 1889,  or  there- 
about, the  first  note  for  9415.67,  and  pay- 
able January  16  to  18,  1890;  the  second 
note  for  f41o.67,  to  be  due  February  15  to 
18, 1890,  and  tbe  third  note,  for  f415.66, 
to  be  due  March  15  to  18, 1890,  and  all 
bearing  Interest  from  maturity  at  the 
rate  of  six  per  centum  per  annum.  That 
plaintiffs  believe,  and  so  aver,  that  at  tbe 
time  of  the  purchase  of  the  goods  from 
afilant's  firm,  mentioned  in  paragraph  S 
of  this  complaint,  and  at  the  time  of  the 
execution  of  tbe  said  promissory  notes, 
and  at  all  times  since,  said  K.  Lewald  in- 
tended to  defraud  plaintiffs,  and,  in  execu- 
tion of  his  said  fraudulent  intent,  said  K. 
Lewald  induced  plaintiffs  to  accept  said 
notes, so  as  to  make  the  debt  fall  dueafter 
the  time  be  intended  to  make  bis  said 
fraudulent  deed  of  trust;  and  plaintiffs 
believe,  and  so  charge,  that  the  said  deed 
of  trust  to  R.  M.  Nimocks  was  made  with 
the  fraudulent  intent  and  purpose  of  hin- 
dering, delaying,  and  defrauding  plaintiffs, 
and  other  creditors  of  the  said  K.  Lewald. 
That,  on  tbe  14th  day  of  December,  1889, 
the  defendant  K.  Lewald  executed  to  tbe 
defendant  K.  M.  Nimocks  a  deed  of  trust, 
eonveying  to  bIm  all  of  tbe  boots,  shoes. 


clothing,  dry  goods,  and  all  other  articles 
of  merchandise,  of  every  description,  con- 
tained In  tbe  store-bouse  on  Hay  street  in 
the  town  of  Fayetteville,  N.  C,  where  be 
was  doing  bnsiness  as  a  merchant,  to- 
gether with  all  other  property  of  every 
description  owned  by  the  said  K..  Lewald, 
except  the  exemptions  allowed  by  law." 
The  complaint  further  alleges  at  great 
length,  and  much  in  detail,  facta  and  cir- 
cumstances which,  if  proven  to  be  true, 
render  tbe  deed  of  trust  fraudulmt  and 
void  as  to  the  plaintiffs,  and  many  other 
creditors.  It  Is  alleged  that  tbe  properly 
is  Insufficient  to  pay  the  debts  specified  in 
tbe  deed ;  that  the  defendant  trustee  Is  un- 
fit to  administer  the  trust;  that  he  con- 
nives at  and  helps  the  defendant  Lewald 
In  bis  fraadnient  schemes  and  purposes, 
etc.  The  defendants  in  their  answers  ad- 
mit some  of  the  material  facts,  deny  others, 
and  especially  deny  the  alleged  fraud,  and 
the  fraudulent  character  of  tbe  deed  of 
trust,  and  allege  that  tbe  defendant  trus- 
tee is  in  all  respects  a  fit  and  proper  per- 
son to  be  trustee;  that  he  is  entirely  solv- 
ent and  responsible ;  that  tbe  sale  of  tbe 
goods  should  not  be  delayed,  etc  At 
chambers,  on  tbe  30th  day  of  December, 
18S9,  a  Judge  granted  a  restraining  order, 
of  which  the  following  is  tbe  material 
part:  "On  reading  theforegolngaffidavit, 
it  Is  ordered  that  tbe  ddendant  R.  M. 
Nimocks  show  cause  before  tbe  Judgebold- 
ing  tbe  January  term  of  tbe  superior  court 
at  the  court-house  in  Fayetteyllle,  on  Mon- 
day, the  20th  day  of  January,  1890.  at  12 
M.,  why  the  injunction  prayed  for  sboald 
not  be  granted,  and  in  the  mean  time  tbe 
said  defendant,  bis  agents  and  servants, 
are  restrained  from  disposing  of  any  of 
the  assets  which  have  or  whlcb  may  here- 
after come  Intothehands  of  said  Nimocks, 
as  trustee,  under  the  deed  of  assignment 
made  by  said  Lewald  to  said  Nimocks, 
and  referred  to  In  the  affidavits. "  After- 
wards on  the  4tb  of  January,  1890,  this 
order  was  modified  ap  follows :  "It  Is  fur- 
ther considered  that  tbe  order  heretofore 
made  by  me  be  modified  so  as  to  permit 
tbe  assignee,  R.  M.  Nimocks,  to  sell  and 
dispose  of  the  goods  and  effects  assigned 
to  him  b.v  the  deed  of  trust  referred  to  in 
the  complaint,  and  he  is  restrained  from 
disposing  of  tbe  fund  arising  from  said 
sale,  except  the  personal  property  exemp- 
tion of  Lewald,  to  be  paid  in  casta,  undl 
tbe  return-day  of  tbe  order  to  sbow  caase 
heretofore  grunted."  Afterwards,  tbe 
court  beard  the  motion  tor  an  injunction 
pending  the  action  upon  the  complaint 
and  answers  used  as  affidavits,  exhibits, 
and  numerous  affidavits  produced  by  tbe 
plaintiffs  and  defendants,  and  vacated  the 
restraining  order,  and  denied  the  motion. 
Tbe  plaintiffs  excepted,  and  appealed  to 
this  court. 

The  defendants  moved  in  this  court  to 
dismiss  tbe  action  upon  tbe  ground  that 
the  complaint  fails  to  state  facts  sufficient 
to  constitute  a  cause  of  action.  The  mo- 
tion cannot  be  allowed.  The  action  is 
brought  in  behalf  of  all  creditors  of  tbe  de- 
fendant J^wuld  who  may  become  parties 
thereto,  and  it  appears  from  the  record 
that  a  creditor  other  than  tbe  plaintiffs 
(who  brought  the  action)  has  become  a 
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party  plalatW,  aad  flled  a  proper  plead- 
tag:  alfeslnK  bis  canse  ot  action  aasDch 
creditor.  Moreover,  the  plaintlfra  wbo 
broDgbttbeaetioD  allege  a  catuie  of  action 
that  may  be  aoatalned  wben  tlie  action 
litaaU  be  tried  npon  tbe  merita.  It  la  trne 
tlie  notes  apecified  in  tlie  complaint  were 
nut  due  at  the  time  the  action  begun,  bat 
,  the  complaint  alleges  the  indebtedneaa  ot 
'  the  defendant  Lewald  to  the  plalntlffa,  for 
T^hteb  the  notea  were  given,  and  whieb 
they  repreaent;  and  it  further  allegea  that 
the  notes  were  Riven  by  the  maker  of  them 
for  the  titradalent  purpose  of  hindering  the 
plain  tiOa  in  bringing  their  action  at  once, 
and  to  enable  him  to  ezecnte  the  more  auc- 
«eeirtaUy  and  eflectnally  tbe  deed  of  trust 
alleged  to  be  fraudulent.  It  la  not  proper 
now  to  decide  that  the  action  can  or  can- 
not be  auatalned,  aa  to  the  notea  men- 
tioned, in  Bome  aspect  ot  them,  or  that  it 
«an  or  cannot  lie  auatalned  aa  to  the  cauae 
ot  action — the  inedebtedneas— of  the  de- 
fendant debtor  that  they  represent;  but, 
«ertalnly,  a  cause  of  action  is  alleged  anffl- 
«ient  and  fit  inita  character  and  aubatanee 
to  be  litigated,  and  thua  la  sufficient  for 
the  present  purpose,  whatever  may  be  the 
linal  result.  It  is  settled  that  a  creditora' 
action,  such  as  this  purports  to  be.  can 
and  will,  la  proper  cases,  be  entertained 
and  sustained.  This  is  so,  because  the 
court  haa  Jurisdiction  ot  both  the  legal 
and  equitable  rights  ot  parties  in  the  same 
action,  when  these  are  properly  alleged  In 
tbe  pleadings.  Bank  v.  Harris,  84  N.  C. 
t>M:  Mebane  v.  Layton,  86  N.  C.  671 ;  Dob- 
son  ▼.  Slmoaton,  BS  N.  0.288;  Frank  v. 
Bobinson.  96  N.  C.  28, 1  8.  £.  Bep.  781. 

The  defendants  also  moved  here  to 
afBrm  tbe  Judgment  npon  the  ground  that 
"no  solBcient  statement  of  exceptions  has 
hem  filed  by  the  appellant,  and  there  is  no 
findlns  ot  tact. "  Nor  can  this  motion  be 
allowed.  The  motion  for  an  injunction  la 
equitable  In  its  nature,  and  hence,  upon 
appeal  from  the  order  of  the  court  below 
allowing  or  denying  the  aame,  it  becomes 
tbe  duty  of  this  court  to  examine  the  evi- 
dence betore  the  court  below,  find  tbe 
facts,  and  determine,  upon  aneb  finding, 
that  tbe  motion  was  properly  allowed  or 
^lenied.  But  tbis  court  can  so  review  and 
find  the  facts  only  when  the  aame  evidence 
fa  sent  np  to  this  court  that  wan  before 
the  court. below.  When  the  evidence  is 
not  all  sent  np,  and  cannot,  for  any  cause, 
l>e  brought  np,  tbis  court  can  only  exam- 
ine questions,  legal  or  equitable  in  their 
natare.  raised  by  tbe  tacts  as  found  by  the 
court  below.  Jones  v.  Boyd,  80  N.  C.  268; 
YounK  V.  Bollins,  80  N.  C.  126:  Worthy  v. 
Shields,  Id.  lt>2;  Coates  v.  Wilkes,  92  N.  C. 
376;  Gatewood  v.  Bums,  9»  N.  C.  867,  8  8. 
£.  Rep.  636.  All  the  evidence  before  the 
court  below  in  this  case  has  been  sent  np, 
and  Is  before  us  now.  The  exceptions  are 
very  general  in  their  character,  but  they 
sufficiently  raise  tbe  question  whether  or 
not.  upon  tbe  facts,  tbe  court  should  have 
allowed  an  Injunction  pendins  the  action, 
and,  if  it  should  have  been  granted,  what 
should  have  been  its  particular  character, 
compass,  and  purpose.  We  have  exam- 
ined and  conaidered,  carefully,  tbe  evidence 
before  us,  and,  without  adverting  to  it  in 
detail,  (we  ought  not  to  do  so,)  we  can- 


not hesitate  to  declare  and  find  that  It 
tends  to  prove  the  aubatance  of  the  allpga- 
tiona  ot  fraud  in  the  deed  of  trust,  and  the 
fraudulent  conduct  of  tbe  maker  thereof, 
as  alleged.  While  the  evidence  tends,  not 
BO  strongly,  to  prove  that  the  defendant 
trustee  la  not  ao  careful  aa  be  ought  to  be 
in  the  discharge  of  his  duty  as  to  the  prop- 
erty with  which  he  Is  charged,  it  shows 
that  he  is  capable,  and  abundantly  solv- 
ent, and  that  it  will  promote  the  interest 
of  all  parties  to  sell  the  property  in  con-  ' 
troversy  as  rapidly  as  this  may  be  pru- 
dently done.  We  are,  however,  of  opinion 
that  no  part  ot  tbe  fund  arising  from  the 
Bale  of  the  property  should  be  paid  in  dis- 
cbarge or  on  account  of  any  debt  specified 
In  the  deed  of  trust,  or  which  It  purports 
to  secure,  pending  the  action.  The  order 
of  injunction  should  therefore  be  granted, 
restraining  the  defendant  trustee  from 
paying  any  part  ot  such  debt  pending  the 
action  until  it  shall  be  disposed  ot  npon 
its  merits,  or  otherwise.  Tbe  court  has 
authority  to  thus  secure  tbe  fund  arising 
from  the  sale  of  the  property;  otherwise, 
the  trustee  might  dispose  of  the  fund  as 
directed  by  the  deed,  and  greatly  embar- 
rass, if  not  altogether  defeat,  the  rights 
of  tbe  plaintiffs  to  have  the  same,  or  part 
thereof,  applied  to  the  payment  of  their 
debt,  when  and  if  they  shall  recover  Judg- 
ment for  the  same.  Frank  v.  Robinson,  96 
N.  C.  28, 1  S.  E.  Rep.  781.  Tbe  defendants' 
counsel,  on  the  argument,  dted  and  relied 
upon  Levenson  v.  Elson,  88  N.  C.  182,  and 
Rhelnstein  v.  Blxby,  92  N.  C.  807.  In  these 
cases,  the  application  was  tor  an  injunc- 
tion and  receiver:  but  here  the  trustee  is 
simply  restrained  from  disposing  of  tbe 
fond  within  the  Jurisdiction  and  control  of 
the  court  pending  the  action.  Thia  case 
cpmes  within  the  rule  applied  in  Harrison 
V.  Bray,  92  N.  C.  488;  Ellett  v.  Newman, 
Id.  619;  Whittaker  v.  Hill,  96  N.  C.  2, 1  8. 

B.  Rep.  639;  J..umber  Co.  v.  Wallace,  93  N. 

C.  22.  There  Is  error.  To  the  end  on  in- 
junction may  be  granted,  as  In  this  opin- 
ion directed,  let  tbe  latter  be  certified  to 
tbe  su  perior  court.    It  Is  so  ordered. 


Bond  v.  Wool. 

(Supreme  Count  ef  North  CaroUna.   Oct  18, 
1890.) 

RiPAXUir  RioBTS— HiLviOAHUi  Watsbs —  JSTOSa- 
Tioir. 

1.  Plaintiff  and  defendant  owned  adloining 
lots  fronting  soath  on  s  navigable  sonnd,  defend- 
ant's lot  adlolning  itlaintifl's  on  the  west.  With- 
in his  own  lines,  extended  soath  over  the  water, 
the  plaintiff  bnilt  flsh-lionses  aad  a  wharf,  to 
wblah  aoCass  was  had  at  the  west  side  of  liis  lot 
By  eztendinf  the  lines  sUU  further,  deep  water 
could  hare  Men  reached  by  the  plaintiff  at  the 
end  ot  hia  lot,  instead  of  at  the  side.  Held,  that 
The  defendant  had  a  right  to  extend  the  lines  of 
his  lot  south  to  deep  water,  and  to  improya  be- 
tween them,  though  by  so  doing  he  shut  off  ao- 
oeas  to  plaintiff's  wharf  on  tbe  west. 

8.  A  littoral  or  riparian  owner  has,  at  com- 
mon law,  a  qualified  Interest  in  the  water  froat- 
agebelcukglng  by  nature  to  his  land,  uid  the  right 
to  construct  thereon  wharves,  piers,  or  landings. 

8.  Tbis  right  is  not  affected  by  Acts  N.  C. 
1777,  c.  144,  {  10,  which  restricted  to  the  water- 
mark the  right  of  entry  on  navigable  waters,  but 
did  not  by  any  problblt<ay  piovlsloa  paeveat  the 
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riparian  gnntee  from  ao4nirlIlc^  with  the  abso- 
lute property  to  the  margin  of  the  water,  the 
qualified  property  which  gave  Mm  access  to  the 
navigable  water. 

4.  Code  N.  C.  |  2751,  excepted  from  enti^ 
lands  covered  by  navigable  streams,  but  "provid- 
ed that  persons  owning  lands  on  any  navigable 
soond,  river,  oreek,  or  arm  of  the  sea,  may,  for 
the  porpoae  of  erecting  wharves  on  the  side  of  the 
deep  water  thereof,  next  to  their  own  land,  make 
entries  of  the  land  covered  by  water  adjacent  to 
their  own,  as  tar  as  the  deep  water,  and  obtain 
title  as  in  other  cases. "  Held,  that  tiie  section 
was  not  intended  to  wreat  from  the  riparian  own- 
er any  rights  he  already  had,  but  only  to  allow 
him  to  acquire  an  absolute  Instead  of  a  qoallAed 
property. 

5.  A  mere  threat  to  tear  down  a  wharf, 
without  any  overt  act  evincing  a  purpose  to  exe- 
cute It,  is  not  sufficient  to  warrant  an  injunction, 
unless  the  insolvency  of  the  defendant  is  shown. 

This  waa  a  dvll  action  beard  before 
Whitaker,  J.,  at  tbe  spring  term,  1880,  of 
tbe  Hoperlor  court  of  Chowan  conntjr.  The 
contention  of  tbe  partiei*  will  be  better 
nnderatood  with  the  aid  of  tbe  map  referred 
to  In  the  testimony: 
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The  complaint  is  aafollowe :  "  The  plaln- 
tUf,  complaining  of  tbe  defendant,  eays  (1) 
that  on  tbe  8d  of  November,  1887,  be  was 
tbe  owner,  and  in  tbe  quiet  and  rigbtfnl 
poasesBion,  of  certain  bnildlnga  and  stract- 
nres  in  Edenton  at  the  foot  of  Water 
•treet,  whlcb  were  need  by  blm  in  landlmc 


fish  caaght  in  tbe  Albemarle  aonod,  and 
packing  tbe  aame  for  market,  and  which  he 
hail  conatrncted  at  large  expense;  (2> 
that  these  houses  and  strnctures  are 
reached  by  boats  from  tbe  Albemarle 
Bonnd  and  Edenton  bay,  and.  If  tbia 
means  of  approach  be  cat  oB,  they  will 
be  rendered  entirely  valndeas;  (3)  that 
on  tbe  day  named,  the  defendant  threat; 
ened  wrongfnliy  to  tear  down  and  destroy 
said  butldlnga  and  atrnctures,  and,  unless 
reatralned  by  tbia  court,  will  do  ao,  wrong- 
fully and  unlawfully;  (4)  that  tbe  defend- 
ant alao  threatened  at  the  aame  time,  and 
has  procured  timber  for  tbe  purpose  of 
carrying  out  hla  aaid  threat,  to  construct 
a  wharf  in  Edenton  bay,  running  out  from 
certain  lota  owned  by  blm  in  Edenton,  in 
auch  a  manner  as  to  obatruct  and  cut  olT 
all  approaches  by  water  to  tlie  plaintiff's 
aoid  property,  and  ao  aa  to  obatruct  and 
Impair  the  navigation  of  aald  bay  and  Al- 
bemarle aound ;  (6)  that  Edenton  bay  and 
Albemarle  sound  are  navigable  watera; 
(61  that  Edenton  la  an  Incorporated  town; 
(7)  that  the  defendant  la  not  a  eltisen  of 
tbe  United  States,  and  haa  obtained  and 
can  obtain  no  grant  for  the  land  ccrered 
by  the  water  In  which  he  proposes  to  con- 
atruct  his  said  wharf;  (8)  that  the  said 
action  of  aaid  Wool  is  wrongful  and  un- 
lawful. Wherefore  plaintiff  demands  Judg- 
ment that  the  defendant  be  restrained 
and  enjoined  perpetually  from  destrojrlng,. 
interfering  with,  and  injuring  tbe  plaln- 
tilTe  said  hoosea  and  atrnctures,  and  from 
ubatructlng  tbe  approaches  to  tbe  same, 
and  from  building  the  wharf  aforesaid, 
and  for  other  reUef  to  which  this  com- 
plaint may  entitle  him. " 

The  answer  of  deleudant  is  as  follows: 
"The  answer  of  the  defendant  to  tbe  com- 
plaint of  the  plataatiffin  this  action:  (1> 
The  defendant  denies  the  all^ation  in  tbe 
first  section  of  tbe  complaint  ao  far  as  ad- 
mitting title  in  tbebnildinga  and  houses 
named,  or  to  the  land  on  which  they  stand, 
in  tbe  plaintiff,  and  he  denies  the  same. 
He  admits  that  the  plaintiff  is  in  possession 
of  and  uaea  a  house  situated  as  described 
In  the  complaint,  and  for  the  purpose  of 
receiving,  ahlpping,  and  packing  flab.  (2> 
Defendant  has  not  sufficient  infonnatioD 
In  regard  to  tbe  facta  alleged  In  second 
clause  of  complaint  to  form  a  belief  and 
he  denies  the  aame.  (8)  He  denies  that 
he  ever  threatened  to  deatroy  ortear  down 
tbe  bnildlnga  erected  by  tbe  plabitlff,  as 
charged  in  the  third  clauae  of  tbe  com- 
plaint. Defendant  alleges  that  plaintiff  is 
in  posaeRBlon  uf  a  lot  in  the  town  uf  Eden- 
ton, at  tbe  interaectlon  of  Blount  and 
Granville  atreets,  and  which  runs  witb 
QranvlIIe  atreet,  and  Is  bounded  by  the 
aame  to  the  watera  of  Edenton  bay.  The 
defendant  owns  a  lot  adjoining,  ranntng 
from  Blount  street  to  the  waters  of  Eden- 
ton bay ;  and  he  alleges  that  the  dividing 
line  between  him  and  tbe  plaintitr,  con- 
tinued Into  the  water,  will  embrace  and 
Inclose  nil  the  buildings  and  structures 
erected  by  tbe  plaintiff.  The  defendant 
was  preparing  to  erect  a  wharf  within  his 
own  lines  upon  the  waters  of  the  l>ay,  as 
he  bad  a  right  to  do,  and,  to  this  end,  be 
drove  a  line  ot  plies  witbiu  his  own  lines, 
near  tlte  line  of  tlie  plaintiff,  but  not  en- 
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croRchinje  apon  the  line  contlnaed  in  the 
water,  or  toaching  or  Interfering:  with 
the  baQillnss  oltbe  plaintiff.  The  plaintiff 
tore  down  a  portion  ot  the  defendant's 
piles :  claims  the  right  to  all  the  defend- 
ant's water-front.  The  plaintiff  has  a 
clear,  nnubstructed  water-front  to  the  deep 
water  of  tbe  bay  by  continuing  his  lines 
in  a  straight  direction, parallel  with  Gran- 
ville street.  The  defendant  also  has  ac- 
cess to  deep  waterby  contlnning  his  lines 
in  the  same  direction.  The  plaintiff  is  not 
content  with  reaching  deep  water  himself, 
but  he  claims  also  tbe  right  to  run  bis 
lines  across  tbe  lines  ot  the  defendant, 
and  bar  bis  access  to  the  water.  tJuch 
claim  Is  Inequitable  and  anlawtal,  and  Is 
the  foundation  ot  the  present  action.  (4) 
Tbe  defendant  denies  that  he  ever  threat- 
ened or  attempted  to  Interfere  wltb  plain- 
tltTs  buildings.  He  did  procure  timber  to 
build  a  wbarf  upon  his  water-front,  within 
his  own  llnesextended  to  deep  water.ashe 
has  a  rightto  do, and  be  avers  that  behas 
the  right  lawfully  to  do  this;  but  the 
wbarf.  as  be  Intended  to  build  It,  would  not 
Interfere  wltb  any  of  plaintilTs  buildings, 
and  eannot  Interfere  with  or  injnre  tbem. 
Nor  has  be  made  any  preparation  with 
any  material  or  other  means  to  do  the 
acta  be  is  charged  with  in  this  section  or 
any  otber  section  of  the  complaint.  He 
further  denies  that  tbe  erection  ot  a  wharf 
upon  his  water-front  at  deep  water  will 
at  an  Interfere  with  or  obstruct  the  access 
of  the  plaintiff  to  the  deep  water  of  tbe 
bay  or  sound.  Plaintiff  has  an  unob- 
structed way  to  such  deep  water,  which 
would  not  be  touched  at  all,  nor  in  tbe 
least  obstructed,  by  the  erection  of  bis 
wbarf.  He  denies  also,  as  charged,  that 
tbe  erection  of  his  wharf  at  deep  water 
will  obstruct,  or  at  all  interfere  with, 
tbe  free  navigation  ot  the  bay  or  sound; 
and  be  denies  tbat  be  has  yet  erected  any 
wbarf.  (5)  He  admits  the  fifth  clause  ot 
tbe  complaint,  and  also  the  sixth  clause. 
(7)  He  denies  the  seventh  allegation  of  the 
complaint.  (8)  He  denies  tbe  eighth 
clause  of  complaint,  and  alleges  tbat  tbe 
plaintiff  has  no  equity,  and  has  alleged 
none  In  bis  complaint.  And  he  prays  to 
be  bence  discharged  with  bis  costs,  and 
tbat  tbe  injunction  be  dissolved. " 

**  Tbe  d^endant,  having  obtained  leave 
to  file  an  amended  answer  In  this  cause, 
says  (1)  that  allegations  1,  2,  3. 4.  7,  and 
8  of  tbe  complaint  are  untrue;  (2)  that 
alleg^ations  6  and  6  thereof  are  true ;  (8) 
that  tbe  buildings  mentioned  in  the  com- 
plaint are  in  and  upon  tbe  navigable  and 
pablle  waters  mentioned  in  item  6  of  the 
comidaint.and  a  public  nuisance;  (4)  tbat 
tbe  said  buildings  are  construeted  of  tbe 
moat  Interior  kind  of  material,  and  are  not 
worth  more  than  200  dollars;  (6)  that  the 
defendant  Is  entirely  solvent,  and  answera- 
ble In  any  amount  ot  damages  which  the 
glalntilf  may  recover  ot  him.  Wherefore 
e  prays  tbat  be  recover  bis  cost  of  tbe 
plaintiff,  and  go  without  day." 

A  Iniy  was  dnly  Impaneled,  and  the  fol- 
lowing evidence  Introduced :  H.  A.  Bond, 
Jr.,  the  plalntIO ,  testified :  "  I  am  engaged 
In  the  nsblng  business.  My  flsh.bonses 
are  at  the  Intersection  ot  Granville  and 
Water  streets;  have  been  there  ever  since 


1878.  Fish-houses  are  located  on  an  old 
sunken  wharf.  At  the  time  I  built,  my 
father  had  possession  of  the  water-lot 
fronting  these  flsh-houses.  Defendant 
threatened  to  tear  down  part  of  my 
wbarf.  We  had  him  enjoined.  He  want- 
ed to  build  a  flsb-bouse  immediately  upon 
front  of  landing-place.  This,  if  done,  would 
destroy  my  water-privileges.  Tbe  draught 
of  luy  boats,  loaded,  about  two  feet; 
unloaded,  eight  or  ten  inches.  •  •  • 
The  part  ot  tbe  bay  where  fish-houses  are 
is  known  as  'Matchemacomac  Creek.'  In 
tact,  this  and  Edenton  bay  are  one  body 
of  water.  All  this  water,  up  to  where 
these  bouses  are.  Is  navigable  by  small 
boats.  Main  ctaaunel  Is  about  60or  70  feet 
south,  and  26  feet  west.  Boats  approach 
fish-houses  from  tbe  bay.  I  built  fish- 
bouses,  and  at  that  time  water  about 
same  as  it  is  now. — 8  inches  shallowest 
part,  two  feet  at  deepest.  Boats  of  five  tons 
could  go  to  fish-house.  The  red  line,  tbe 
short  black  line,  and  the  long  black  line 
running  from  Blount  street  south  to  the 
water.  The  red  line  is  the  one  I  contend 
to  be  tbe  proper  line  between  me  and  tbe 
defendant.  The  short  black  line  is  where 
defendant  has  his  fence.  The  long  black 
line  is  the  one  defendant  claims  as  the  line 
between  m^  and  bim.  Defendant  started 
to  run  his  pilings  60  or  70  feet  from  shore, 
about  on  red  line,  and  towards  my  fish- 
houses.  If  pilings  bad  been  run  that  way 
along  red  line,  when  they  got  in  front  of 
flsb-bonses  there  would  be  about  one  toot 
between  pilings  and  wbarf.  I  beard  de- 
fendant say  if  I  didn't  remove  my  wbarf 
he  would.  He  bad  personally  ordered  me 
to  do  It.  No  lot  between  flsh-houses  and 
street.  At  time  I  built  fish-bouse,  from  8 
Inches  to  2  feet  on  old  wharf,  I  never  knew 
anybody  to  be  in  possession  of  it.  The 
flsb-bouse  runs  west  from  Granville  street 
into  water."  Redirect  examination: 
"  What  appears  In  map  as  the  west  line  of 
Granville  street  is  not  the  true  line;  the 
true  line  is  west  of  that.  My  fisb-bouse  1» 
on  Matchemacomac  creek.  India  wbarf 
and  John's  Island  constitute  the  two 
points  ot  tbe  mouth  ot  tbat  creek.  The 
creek  flows  into  the  bay.  The  navigable 
water  is  In  front  ot  defendant's  lot,  and  on 
tbe  western  side.  Tbe  difference  between 
depths  of  water  on  western  side  of  defend- 
ant's lot  extended  and  the  water  immedi- 
ately in  front  of  my  wharf  Is  tbat  on  west- 
ern side  it  Is  deep  enough  tor  any  boat 
navigating  these  waters,  while  Immediate- 
ly In  front  of  my  wharf  it  isnotmore  than 
two  feet.  Deep  water  continues  from  de- 
fendant's lot,  extended  halt  way  across  to- 
wards my  fish-house.  Smallest  boats 
could  get  to  my  fish-house;  ordinary 
boats  could  not.  The  red  line  is  the  true 
line  between  my  father's  lot  and  the  de- 
fendant's lot.  My  fish-bouses  don't  ob- 
struct this  line.  In  building  on  defend- 
ant's lot,  deep  water  would  be  reached  in 
leas  than  half  the  distance  on  the  western 
side  than  on  the  eastern  side.  Not  possi- 
ble for  boats  to  run  on  northern.  It  is 
not  possible  for  boats  to  run  on  north  side 
of  my  flsh.bouse.  There  is  water  tbere, 
but  it  Is  too  shallow.  It  Improvements 
be  not  kept  up,  water  encroaches  upon 
land.    West  line  of  Granville  street  ought 
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to  be  further  west."  H.  A.  Bond,  8r.,  for 
plaintiff,  testified:  "I  remember  wben 
the  old  wharf  warn  In  nse  all  the  way  from 
the  fish-bouse  to  my  fence.  That  wharf 
has  sunk  down.  Lot  No.  187  extended 
from  Blount  street  south  to  the  extension 
of  Water  street,  and  includes  and  corers 
the  old  wharf.  Ice-house  company  had 
possession  of  this  lot."  CroRs-examlna- 
tlon:  "From  southern  boundary  of  my 
lot  the  space  has  been  under  water  ever 
since  I  have  known  it.  Old  wharf  has 
been  down  thirty  or  forty  years.  From 
fish-house  to  dry  land,  fifty  feet."  H.  A. 
Bond,  Jr.,  plaintiff,  recalled,  testified :  "I 
liave  known  lot  No.  187 since  I  was  a  small 
boy.  Am  forty-fire  years  old.  Bnlldlnss 
on  it  wben  I  first  knew  it;  Ice-house  on 
it  when  I  first  knew  it,  and  since  then." 
Cross-examined:  "Ice-house  at  comer  of 
Blount  and  Granville  streets,  north-east 
romer  of  lotNo.  187.  N.  S.  Ballroad  depot 
situated  In  Matchemacomac  creek.  Large 
fiteamers,  150  tons,  and  5  or  6  feet  draught, 
come  to  this  depot.  Depot  further  up 
creek  than  my  fish-house.  From  western 
side  of  fish-bouse  going  south  It  is  150  feet 
to  deep  water.  On  southern  side  of  fish- 
house  water  fifteen  inches  deep.  On  west- 
em  side  ten  inches.  From  south  side  to 
channel  water  gradually  gets  deeper. 
From  dry  land  to  fish-houses  covered  by 
water  ever  since  I  can  recollect.  Going 
north  from  a  line  east  and  west  to  depot 
from  fish-house,  water  six  feet  deep.  Have 
seen  100-ton  vessels  launched  from  lot 
known  as  'Sblp-Tard,'  and  which  Is  west 
and  immediately  adjoining  defendant's 
lot."  Redirect:  "Ship-yai-d  lot  66  feet  from 
my  fish-lot.  My  fish-house  over  the  wa  ter. 
165  feet  from  fish-house  to  high-water 
mark. " 

Plaintiff  also  introduced  the  following 
evidence:  (1)  Deed  from  W.  D.  Pruden,  ad- 
ministrator, A.  H.  Bond,  to  Henry  A. 
Bond,  8r.,  conveying  lot  No.  187.  described 
as  follows:  "The  following  real  estate  in 
Edenton,  North  Carolina:  Lot  No.  187,  in 
said  town,  known  as  the  'Ice-House  Lot,' 
containing  one-fourth  acre,  more  or  less, 
bounded  north  by  Blount  street;  east  by 
Granville  street;  south  by  Edenton  bay ; 
and  west  by  Jacob  Wool-Jones' lot."  And 
the  summons  against  the  heirs  at  law  of 
A.  H.  Bond,  petition,  and  orders  in  the 
cause  to  make  real  estate  assets,  under 
which  the  sale  of  the  said  lot  and  deed 
were  made.  (2)  Will  of  Mrs.  Penelope 
Bond,  conyeylng  the  said  lot  to  A.  H. 
Bond,  describing  It  as  follows :  "  All  my 
light,  title,  and  Interest  in  a  certain  wa- 
ter-lot, or  lot  of  land  with  the  water-front, 
and  partially  covered  by  water,  situated 
In  the  town  of  Edenton  on  Granvlllestreet, 
and  commonly  called  the  'Baptizing 
Wharf,'  known  and  distinguished  in  new 
plan  of  said  town  as  lot  No.  187,  with  alt 
the  appurtenances  thereto  belonging." 
Win  probated  and  recorded  May  term, 
1866.  (8)  Will  of  Samuel  Dickinson  con- 
veying lot  No.  187  to  Penelope  Bond.  Pro- 
bated December,  1802.  (4)  Summons  in 
this  cause  dated  November  8, 1887.  (5)  Af- 
fidavit of  Jacob  Wool,  defendant,  dated 
June  16, 1888,  to  t>ecome  a  citizen  of  the 
United  States,  in  which  he  swears  he  was 
at  that  time  a  subject  of  Germany.    (6) 


Section  1  of  plaintltt's  complaint,  and  sec- 
tion 1  of  defendant's  answer,  as  follows: 
First.  Section  1  of  complaint:  "That  on 
the  Sd  of  November,  1887,  be  was  in  the 
quiet  and  rightful  possession  of  certain 
buildings  and  structures  in  Edenton  at  the 
foot  of  Water  street,  which  were  used  by 
him  in  landing  fish  caught  in  Albermarle 
sound,  and  packing  the  same  for  market, 
and  which  he  had  constructed  at  a  large 
expense."  Second.  Section  1  of  original 
answer:  "The  defendant  denies  the  al- 
legation in  the  first  section  of  the  com- 
plaint so  far  as  admitting  title  Inthebuild- 
fngs  and  houses  named,  or  to  the  land  on 
which  they  stand,  in  the  plaintiff,  and  he 
denies   the  same.    He   admits   that    the 

glaintlft  is  in  possession  of  and  uses  a 
ouse  situated  as  described  In  the  com- 
plaint, and  for  the  purposes  of  receiving, 
shipping,  and  packing  fish. " 

The  defendant  demurred  to  the  evidence. 
The  court  sustained  the  demurrer,  and 
gave  the  Judgment  set  out  in  the  record. 
The  plaintiff  excepted  (1)  to  the  Judgment 
sustaining  the  demurrer  to  the  evidence, 
and  (2)  to  the  Judgment  rendered.  Plain- 
tiff appealed. 

W.  M.  Bond  and  Pruden  A  Vnna,  for 
plaintiff.  AlbertsoB  A  Son  and  C.  M.  Bus- 
bee,  for  defendant. 

AVBKT,  J.,  {after  stating  tbe  facts.)  By 
demurring,  thedefendant  admits  the  truth 
of  the  testimony  in  the  aspect  most  favor- 
able to  the  plaintiff.  Nelson  v.  Whitfield, 
82  N.  C.  46.  He  therefore  concedes  that 
the  plaintiff,  and  those  under  whom  he 
claims, have  had  open,  notorious,  adverse 
possession  of  lot  No.  187  (which  Is  bound- 
ed by  Blount  and  Granville  streets  on  the 
north  and  east,  by  defend  ant  Jacob  Wool's 
lot  on  the  west,  and  by  Machemacomac 
creek,  an  arm  of  Edenton  bay,  on  the 
south)  for  more  than  60  years,  under  a 
connected  chain  of  title  beginning  wth  tbe 
will  of  Penelope  Bond  in  the  year  1802.  It 
is  further  admitted  that  the  red  line  run- 
ning about  one  foot  west  of  the  plaintifTs 
fish-house  is  the  western  boundary  line  of 
lot  No.  187  extended  southward  across  or 
into  Machemacomac  creek,  and  that  tbe 
piles  driven  by  the  defendant  Into  the 
water  to  form  a  support  tor  his  proposed 
building  were  not,  and  an  extension  of 
them  would  not  have  been,  at  any  point 
east  of  said  red  line.  Does  tbe  testimony 
not  denied  show  that  thedefendant.  Wool, 
was  a  trespasser  when  the  action  b^an? 
We  think  not.  In  the  absence  of  any  spe- 
cific legislation  on  the  subject,  a  Uttorai 
proprietor  and  a  riparian  owner,  as  Is  uni- 
versally conceded,  have  a  qualified  prop- 
erty In  the  water-frontage,  belonging  by 
nature  to  their  land ;  the  chief  advantage 
growing  out  of  the  appurtenant  estate  in 
tbe  submerged  land  being  the  right  of  ac- 
cess over  an  extension  of  their  water- 
fronts to  navigable  water,  and  the  riglit 
to  conptruct  wharves,  piers,  or  landings 
subject  to  such  general  rules  and  regula- 
tions as  tbe  legislature,  in  the  exercise  of 
its  powers,  may  prescribe  for  the  protec- 
tion of  public  rights  in  rivers  or  navigable 
water.  Gould,  Waters,  {  149;  Yatex  v. 
M11waukee,10Wall.497;  Dutton  v.Strong. 
1  Black,  31;  StIIIman  v.  Manufacturing  Co.. 
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S  Wondb.  lb  M.  688-llSl;  Van  Dolsen  v. 
Mayor,  etc.,  17  Fed.  Rep.  817;  28  Myer's 
Fed.  Dec.  "  Riparian  and  Littoral  Proprie- 
tors, ''68fr-761,  especially  pages  691  and  706; 
Honck.  Rivers,  S§  280.  281;  State  v.  Nar- 
rows Island  Club,  100  N.  C.  477,5  S.  £.  Rep. 
411;  Broadnax  v.  Baker,  94  N.  C.681:  Rail- 
road Co.  V.  Schumler,  7  Wall.  272;  LeTvis 
T.  Keeling,  1  Jones,  (N.  C.)  299. 

Leaving  unr  legislation  out  of  view,  the 
plaintiff  or  H.  A.  Bond.  Sr.,  under  ^bom 
be  claims,  is,  at  least  in  the  diacuBsion  of 
this  appeal,  to  be  considered  as  holding, 
as  an  Incident  to  the  ownership  of  lot  No. 
187,  the  right  to  build  fiah-huuBes  over  the 
water  at  any  point  east  of  the  red  line, 
and  southward  and  in  front  of  said  lot  be- 
tween the  land  and  navigable  water,  and 
this  privilege  the  plaintiff  has  exercised 
and  enjoyed  since  the  year  1878,  as  bad  bis 
father  for  near  20  years  before.  But  the 
defendant.  Wool,  has,  if  his  interest  is  not 
affected  by  our  statute,  a  property  ut  the 
very  same  nature  in  all  of  the  water 
bounded  by  his  front,  on  the  north,  the 
red  line  on  the  east,  navigable  water  on 
the  south,  and  an  extension  of  his  western 
boundary  line  southward  to  navlgnble 
water  on  the  west.  He,  too,  has  th*^  right 
to  construct  piers,  wharves,  landings,  and 
fish-buuses  within  the  limits  mentioned. 
According  to  the  testimony,  he  had  driven 
piles  Into  tbe  earth  under  the  shallow  wa- 
ter in  H  tine  Just  up  to  and  west  of  tbe  red 
line,  but  had  not  extended  his  foundation 
as  far  south  as  the  plaintiff's  flBb-houses. 
Clearly,  then,  if  the  western  boundary  line 
of  lot  No.  187  be  located  where  plaintiff 
claims  that  It  runs,  the  defendant  had  not 
trespassed  on  the  water-front  of  that  lot 
by  crossing  over  to  the  east  of  it,  but  bad, 
as  far  as  hlB  plans  were  devduped,  by  his 
acts,  shown  a  purpose  to  avoid  tbe  conse- 
quences of  occupying  the  territory  east  of 
his  own  frontage,  or  east  of  the  red  line, 
which  meant  tbe  same.  This  qualified 
property,  that  according  to  well-settled 
principles,  as  interpreted  in  nearly  all  of 
the  highest  courts  of  the  United  States,  is 
access  srily  incident  to  riparian  owner- 
ship, extends  to  the  submerged  land 
bounded  by  tbe  water-front  of  a  particu- 
lar proprietor,  the  navigable  water,  and 
two  parallel  lines  extended  from  each  side 
of  bis  front  to  navigable  water.  At  com- 
mon law,  land  covered  by  water  was  the 
subject  of  grant,  except  where  the  tide 
ebbed  and  flowed,  hot,  with  the  exception 
of  a  short  interval,  land  covered  by  navi- 
gable water  beyond  tbe  influence  of  tides 
was  not  subject  to  entry  and  grant  under 
the  statutes  In  force  in  North  Carolina 
from  1777  to  1%4.  Hatfield  v.  Grimstead, 
7  Ired.  139;  Acts  1777,  c.  114,  (1  Potter's 
Bevlsal.  p.  278;)  Rev.  St.  c.  42,  §  1.  Tbe 
Act  of  1864-65  (Code,  S  2761)  provides  that 
'all  vacant  and  unappropriated  land  be- 
longing to  tbe  state  shall  be  subject  to 
entry  except  lands  covered  by  navigable 
atreams:  provided,  that  persons  owning 
lands  on  any  navigable  sound,  river,  creek, 
or  arm  of  the  sea.  for  tbe  purpose  of  erect- 
ing wharves  on  the  side  of  tbe  deep  waters 
^bereof,  next  to  their  lands,  may  make  en- 
tries of  tbe  land  covered  by  water  adjacent 
to  tb^  own  as  far  as  tbe  deep  water  of 
flindi  sound,  river,  creek,  or  arm  of  tbe  sea. 


and  obtain  title  as  in  other  cases.  Bat 
persons  making  sucb  entries  shall  be  con- 
fined to  straight  lines  including  only  tbe 
fronts  of  their  own  tracts,  and  shall  in  no  re- 
spect  obstruct  or  impair  navigation.  And 
when  any  such  entry  shall  bemadein  front 
of  the  lauds  of  any  Incorporated  town,  tbe 
town  corporation  shall  regulate  the  line 
on  deep  water  to  wbicb  entries  shall  be 
made.  And  for  all  lands  thus  entered., 
there  shall  be  paid  into  the  treasury  the 
sum  of  one  dollar  per  acre.  Also,  when  ■ 
any  person  sball  have  erected  a  wharf  on 
public  lands  of  tbe  description  aforesaid, 
before  tbe  passage  of  this  section,  sucb 
person  sball  have  the  liberty  to  enter  said 
land,  Ineloding  his  wharf,  under  the  re- 
strictions, and  upon  the  terms,  above  set 
forth."  It  seems  that  the  act  of  1777,  c. 
114.  S  10.  restricted  the  right  of  entry  on 
navigable  waters  to  the  water-mark,  but 
did  not.  by  any  prohibitory  provision, 
prevent  the  riparian  grantee  from  acquir- 
ing, with  the  absolute  property  to  the 
margin  of  tbe  water,  the  qualified  proper- 
ty, which  gave  him  access  to  the  navigable 
water,  and  the  right  to  erect  piers  and 
wharves  so  that  he  might  utilise  tbe  water 
for  transportation  of  persons  and  the 
products  of  the  land.  The  act  of  1864-56 
(Code,  §  2761,  par.  1)  made  an  exception  in 
favor  of  riparian  owners  ot  land  on  any 
"navigable  sound,  river,  creek,  or  arm  of 
the  sea. "  by  giving  to  tbem  the  exclusive 
privilege  ot  acquiring  the  absolute  fee  In 
tbe  precise  territory  on  their  fronts,  in 
wbicb  they  already  held,  as  incident  to  tbe 
origiual  graut.  the  qualified  property  or 
appurtenant  right,  which  we  have  defined. 
It  docs  notseem  that  the  general  assembly 
intended,  if  it  had  tbe  power  to  do  so,  to 
wrest  from  riparian  proprietors  any  rights 
that  they  already  held,  but  to  allow  tbem, 
at  a  fair  price,  tu  acquire  an  absolute  in- 
stead ot  a  qualified  property.  It  is  appar- 
ent  that,  where  one  holds  lands  abutting 
upon  navigable  waters  ot  the  kind  men- 
tioned in  tbe  act,  it  would  be  the  part  of 
wisdom,  if  tbe  right  of  access  to  and  use 
of  the  water  Is  at  ail  valuable,  to  close 
with  the  state,  and  take  the  proffered  title 
in  fee.  One  of  tbe  advantages,  of  wbicb 
we  can  conceive,  arises  out  of  the  provis- 
ions ot  the  very  next  subsection  to  that  ' 
we  are  discussing;  so  that  in  no  view  of 
the  case  has  the  plaintiff  or  his  father  ac- 
quired more  than  a  qualified  property  in 
the  land  covered  by  water,  or  any  right 
or  Interest  whatever  west  of  the  red  line, 
while  the  defendant  has  driven  no  piles 
east  ot  that  line.  The  defendant  has  not, 
therefore,  committed  any  trespass  on  the 
plaintiff's  front.  If  the  defendant.  In  order 
to  gain  access  to  the  deep  water  on  his 
own  natural  front,  had  located  a  flsb- 
house  immediately  west  ot  that  occupied 
by  the  plaintiff,  he  would  not  in  any  view 
of  the  case  have  incurred  liability  to  an 
action  on  the  part  of  the  plaintiff.  Tbe 
plain  MB  offered  no  grant.  He  had  a  right 
to  ta  ke  out  a  patent  only  for  the  land  ex- 
tending out  to  the  deep  water  between 
the  red  line,  and  a  prolongation  of  his 
eastern  boundary-line  southward  towards 
the  bay.  If  hia  fish-bouae  opened  on  deep 
water  only  on  the  west,  be  could  remove 
it  far  enough  south  to  gain  access  to  nav- 
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Igable  water  by  the  aonthem  door,  and  be 
or  his  father  haa  the  privilege  of  acquiring 
title  to  the  land  on  his  natural  front  to 
tbat  point.  There  la  no  general  allega- 
tion In  the  complaint  that  the  defendant 
had  treapaased  upon  th)  plaintiff's  land, 
(lot  No.  187.)  but  a  apeclflc  churge  that  he 
has  treapaased  by  driving  piles  Into  the 
land  covered  by  water  along  a  certain 
line.  If,  therefore,  there  Is  evidence  to 
show  a  trespass  north  of  the  shore  by 
crossing  over  the  red  line,  there  Is  no  alle- 
j^atlon  in  the  complaint  tbat  would  corre- 
spond with  the  proof,  even  under  the  lib- 
eral rule  laid  down  in  Harris  v.  Sneeden, 
104  N.  C.  869, 10  8.  E.  Rep.  477. 

The  only  remaining  question  is  whether 
the  testimony  establishes  the  right  of  the 
plaintiff  to  demand  a  perpetual  injunc- 
tion in  order  to  restrain  the  defendant 
from  ln)nringor  destroying  the  flsh-houso, 
or  any  part  of  it.  Notwithstanding  the 
denials  In  the  answer,  the  defendant,  by 
demurring  to  the  evidence,  admits  that  he 
threatened  to  tear  down  a  part  of  plain* 
tiff's  wharf,  and  proposed  to  build  a  flsb- 
bouse  and  landing  ioimedlately  west  of' 
that  occupied  by  plaintiff,  and  tbat  he 
said  in  the  plaintiff's  presence,  after  order- 
ing tbe  latter  to  remove  hta  said  wharf, 
that  it  the  order  should  not  be  obeyed,  he 
would  remove  it  himself.  As  we  have  al- 
ready stated.  In  aubstance,  the  testimony 
not  only  falls  to  eatabllah,  prima  facte,  a 
continuous  trespass  on  tbe  part  of  tbe  de- 
fendant upon  any  portion  of  the  premises 
claimed  by  tbe  plaintiff,  but  it  does  not 
show  even  that  his  lot  or  water-front  has 
at  any  time  been  actually  Invaded  by  the 
defendant.  His  demand  for  extraordina- 
ry relief  rests,  therefore,  solely  upon  the 
idea  that  he  may  rightfully  invoke  the  aid 
of  equity  to  prevent  the  threatened  Injury 
to  the  flah-nouse  or  wharf.  The  general 
rule  la  that  where  one  la  shown  to  be  en- 
gaged in  committing  acts  tbat  would 
amount  to  waste,  if  his  occupation  or  en- 
try upon  the  land  is  wrongful,  equity  will 
not  interpose  by  Injunction  unless  (1)  tbe 
plaintiff  also  sets  up  an  apparently  good 
title,  and  the  owner  falls  to  deny  at  all, 
or  to  sufBciently  controvert,  such  claim 
of  title ;  (2)  unless  It  appears  by  the  alle- 
gation of  si)eciflc  facts  that  the  acts  com- 
J>lalned  of  will  probably  be  productive  of 
rreparable  injury  to  the  plalutlff.  As  a 
general  rule,  too,  such  relief  will  not  be 
granted  to  put  a  atop  to  or  prevent  the 
'Commiaalon  of  waste,  unlesa  it  appears, 
likewise,  that  tbe  party  who  la  doing  the 
Injury  la  Inaolvent;  but  an  exception  to 
this  general  principle  grows  out  of  tbe 
provision  of  chapter  401,  Laws  1885,  that 
it  shall  not  be  necessary  to  allege  the  in- 
solvency of  a  defendant  where  the  trespass 
is  contlnnona  In  Its  nature,  or  consists  in 
the  cutting  and  removing  of  timber-trees. 
The  facts  admitted  fall  to  bring  this  case 
within  the  exception.  Rollins  v.  Henry, 
77  N.  C.  467;  Dnnkart  ▼.  Rinebart,  87  N. 
C.  224;  Lumber  Co.  v.  Wallace,  08  N.  C.  22; 
Ousby  V.  Neal,  99  N.  C.  146,  6  S.  E.  Rep. 
901;  Lewis  v.  Lumber  Co.,  99  N.  C.  11.  5  S. 
E.  Rep.  19;  Frlnk  v.  Stewart,  94  N.  C.  484. 
The  mere  threat  made  by  the  defendant, 
who  is  perfectly  solvent,  toteardoTina 
part  of  a  landing,  without  any  overt  act 


evincing  a  pnrpoae  to  execute  It,  fa  not  of 
itself  Bufladent  to  warrant  the  interposi- 
tion of  tbe  court  of  equity.  High,  InJ. 
426:  Gibson  v.  Smith,  2  Atk.  182.  The 
threatened  Injury  differs  widely  from  the 
tearing  down  of  dwelling-houses,  or  the 
cutting  down  of  fruit-trees,  or  orna- 
mental treea,  for  which  it  baa  been  held 
that  there  could  not  be  sufficient  compen- 
sation in  damagea.    High,  InJ.  462. 

For  obvloua  reaaons,  tbe  defendant  baa 
the  right  to  build  a  wharf  or  landing  on 
hia  own  water-front,  and  cover  it  ao  as  to 
protect  flah  or  other  articles  landed  there, 
and  he  will  not  be  reatrained  in  the  exer- 
cise of  this  right,  because,  In  building  at 
the  deep-water  line,  he  may  cut  off  tbe 
western  approach  to  the  plalntltrs  boose, 
or  close  its  weatem  door.  There  is  no 
error,  and  the  Judgment  below  Is  (UGDrmed. 


Joicss  9t  al.  ▼.  HOOOA.BD  et  al. 

{Suprtrnt  Court  of  yorOi  Carolina.   Dea  15, 
1890.) 

Amu.  sr  Both  Fabtiss— Bsooin. 

1.  When  botb  parties  appeal,  a  tranacript  at 
tbe  reooKl  most  be  sent  np  for  each.  Iliis  rule 
cannot  be  waived  by  consent  of  counsel.  Fetiy 
V.  Adams,  96  N.  C.  847,  2  8.  E.  Rep.  6G9. 

a.  The  tranacript  Is  Imperfect  £f  it  does  not 
appear  therefrom  with  reasonable  oertaiiity  that 
tbe  court  was  duly  held,  and  thai  it  had  obtained 
Jurisdiction  of  the  parties  by  serrloe  or  waiver  of 
process.  State  v.  Butts,  01  S.  C  831:  Daniel  v. 
Rogers,  85  N.  C.  184. 
(SyUotnu  by  the  Court.) 

Appeal  from  superior  court,  Bertie  conn* 
ty. 
WlDstou  A  Wllltama,  tor  appellants. 

Clark,  J.  The  transcript  of  the  record 
Is  defective  In  several  particulars. 

1.  Though  it  appears  that  both  platntlB 
and  defendant  appealed  only  one  tran- 
script is  sent  np.lt  does  not  appear  which. 
Hence  the  appeal  cannot  be  determined. 
Perry  v.  Adama.  99  N.  C.  847,  2  8.  E.  Rep. 
669. 

2.  It  doea  not "  appear  In  tbe  record  with 
reasonable  certainty  that  a  coart  was 
held  by  a  Judge  authorised  by  law  to  hold 
It,  and  at  the  time  and  place  prescribed 
by  law."  State  v.  Butts,  91  N.  C.  624. 
There  is  in  the  transcript  a  copy  of  a  coin- 
mission  to  a  Judge  to  hold  a  term  of  Bertie 
court  in  lieu  of  the  Judge  regularly  desig- 
nated by  statute,  and  a  Judgment  oerti- 
fled  to  have  been  signed  by  blm,  but  noth- 
ing to  show  that  in  fact  be  attended  and 
held  that  term  of  the  court.  Qerks  in 
making  uptranscriptsforthiscourtsbonld 
follow  the  requirements  of  law  as  stated 
by  the  present  chief  Justice  in  tbe  ease  Just 
cited,  omitting  in  civil  cases,  of  coarse, 
the  recital  as  to  the  grand  Jury. 

S.  The  transcript  of  the  record  doea  not 
show  any  process  nor  pleading,  nor  tbat 
tbe  defeadants  bare  been  brought  into 
court  by  any  means  known  to  the  law. 
There  appears  only  a  statement  of  facta 
agreed,  signed  by  counsel,  a  Judgment  and 
leave  to  both  parties  to  appeal  in  fbrma 
paaperis  upon  certificate  and  affidavit 
filed,  and  a  copy  of  tbejndge's commission 
as  Just  stated.  This  Is  not  a  controversy 
"submitted  without  action, 'under Code, 
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i  687.  It  lacks  the  essential  requirements 
of  that  section.  Wilmington  y.  Atkinson, 
)i8  N.  G.  64;  Jones  t.  Commissioners,  Id. 
S6.  There  Is  uo  waiver  of  process  ap- 
parent, nor  anything  to  show  that  the 
canse  was  properly  constitoted.  The  case 
la  the  same  as  that  of  Bowland  t.  Mitch- 
ell, 90  N.  C.  649,  and  Daniel  y.  Borers,  96 
N.  G.  184.  Since  these  defects  have  beun 
called  to  the  attention  of  the  parties,  a 
eeeond  transcript  has  been  sent  up  which 
-contains  a  copy  of  the  complaint,  state- 
ment of  facts  agreed,  and  Jndgment.  There 
is  stjll  neither  process,  waiver  thereof,  nor 
answer,  nor,  in  lien  thereof,  an  affidavit 
under  Code,  n87,  nor  anght  to  show  that 
the  term  of  the  court  was  regularly  held, 
nor  that  the  canse  was  regularly  consti- 
tuted In  court.  We  cannot  asspme  juris- 
diction npon  such  a  record,  and,  to  the 
end  that  a  full  and  perfect  transcript  may 
be  sent  up,  the  cuose  is  remanded. 


MoNBOE  et  aJ.  v.  Lewau). 

{Supreme  Court  <tf  North  CaroUna.    Kov.  18, 
1890.) 

CBssrroBS'  Biu<— ComounAnoN  or  Aonom. 

1.  Where  an  action  in  the  nature  of  a  Indfr- 
laent  creditora*  bill  is  pending,  it  is  armr  to  dii- 
misa  ixooeedings  suppiementury  to  execution  In- 
sQtatod  in  beliaU  of  another  cxedltor  against  the 
aame  debtor. 

8.  Where  aeveral  of  snch  proceedings  are 
pending,  and  the  aame  ^perty  is  aongfat  to  be 
snbjecteid,  or  where  in  either  oi  such  proceedings 
a  receiver  is  appointed  of  property  which  ia  toe 
mbjeot  of  the  other  proceedings,  the  court  sbouM, 
in  proper  cases,  order  that  the  same  be  oonsoli- 
dated,  preserving  the  priorities  acquired  by  the 
taperior  diligence  of  the  various  litigants. 
(SyUo/ms  by  the  Court.) 

"Thiacause,  comlngonto  be  beard  be- 
fore tlie  clerk,  and  being  beard  upon  the 
motion  of  tbe  defendant  to  dismiss  the 
supplemental  proceedings  and  order  In  the 
above-entitled  cause,  and,  after  argument 
of  counsel  on  both  sides.  It  being  made  to 
appear  to  tbe  satisfaction  of  the  court 
that  tbere  is  now  pending  lu  this  court  a 
creditors'  bill  in  the  name  of  Roberts  & 
Hogp,  in  behalf  of  themselves  and  all  oth- 
er creditors  of  said  K.  Lewald,  and  that 
same  was  pending  prior  to  the  institution 
of  tbese  proceedings,  the  court  doth  con- 
sider tbat  npon  this  fact  the  said  supple- 
mental proceedings  be  dlsmlsBed,  and  that 
tbe  order  made  In  said  cause  be  vacated, 
and  the  costs  of  these  proceedings  be 
taxed  against  the  plaintiffs.  From  which 
iudgment  the  plaintiffs  appeal  to  the  Judge, 
and  all  the  papers  In  the  case  are  herewith 
banded  np,  this  January  19, 1890.  Notice 
glYen  to  defendant's  counsel.  C.  Q.  Cain, 
Clerk  of  Saperior  Court. " 

"The  abovecanse,  coming  on  to  be  beard 
on  appeal  from  tbe  order  of  the  clerk  of 
the  snperlor  court  of  Cumberland  county, 
and  being  beard  by  me  at  chambers,  in 
Cartbage,  Muore  county,  after  dne  notice 
to  tbe  attorneys  for  tbe  plaintifls  and  de- 
fendants, and  the  counsel  of  both  parties 
being  present,  after  hearing  the  argument 
of  botb  parties,  and  reading  the  record 
produced  b^ore  me,  it  is  ordered  and  ad- 
judged tbat  the  order  of  the  derk  dismiss- 
ing the  supplemental  proceedings  made  ou 


the  16th  January,  1880,  be,  and  tbe  sama 
is,  overruled,  and  the  order  as  made  by 
him  on  January  14,1890,  requiring  said  de« 
fendant  to  appear  before  a  referee  be,  and 
the  same  is,  declared  to  tie  ia  full  force,  ex- 
cept as  to  tbe  time  when  tbe  said  defend- 
ant shall  appear  and  answer,  and  the  clerk 
will  modify  said  order  as  to  the  time  when 
the  said  defendant  shaU  appear  and  an- 
swer, and  with  said  mudlflcation  the  said 
order  is  declared  in  full  force.  J.  6.  Bt- 
NDM,  Judge  Presiding. " 

From  this  order  defendant  appealed. 

N.  W.  Bajr,  for  appellant.  A.  W.  Hay- 
wood,  for  appeUee. 

Shbpbkbd,  J.,  {after  atatlag  tbe  facta  a» 
above.)  The  plaintiffs  obtained  a  judg- 
ment against  tbe  defendant,  and  Insti- 
tuted proceedings  supplementary  to  exe- 
cution. The  clerk  dismissed  the  proceed- 
ings, because,  prior  to  their  commence- 
ment. "Roberts  &  Hayes,  in  behalf  of 
themselves  and  all  other  creditors"  of  the 
defendant,  had  commenced  a  "creditors' 
bill"  against  him  In  the  said  county,  and 
that  said  action  was  still  pending.  At 
this  term  of  the  court,  in  Hancock  v. 
Wooten,  ante,  190,  we  have  endeavored  to 
distinguish  a  "general"  from  a  "judgment 
creditors'  "  bill.  The  mere  addition  to  the 
title  "In  behalf  of  all  other  creditors,  "etc.. 
does  not  necessarily  determine  the  true 
character  of  the  action.  In  ageneral  cred- 
itors' bill,  all  of  the  creditors  should  be 
permitted  to  come  in  and  be  made  parties. 
In  a  judgment  creditors'  bill  this  is  not  re- 
quired, and  it  may  be  instituted  by  one  or 
any  number  of  creditors  who  may  choose 
to  unite.  They  may  invite  others  to  come 
in  and  join  them  in  the  prosecution  of  the 
suit,  but  unless  they  do  so  the  court  can- 
not, by  compelling  in  proper  cases  the 
joinder  of  new  parties,  or  by  consolidat- 
ing the  action  with  other  proceedings,  de- 
prive the  original  suitors,  or  those  who 
have  with  their  consent  united  with  them,  ' 
of  any  priorities  they  may  have  (u:quired 
by  their  superior  vigilance.  he  com- 
mencement of  such  an  action  creates  a 
preference  by  way  of  equitable  lien  as  to 
snch  real  estate  as  is  sought  to  be  sub- 
jected, and  a  lien  also  attaches  upon 
chuses  in  action  and  other  personal  prop- 
erty from  tbe  time  they  come  into  the  cus- 
tody of  tbe  court  through  a  receiver,  or 
otherwise.  The  preferences  thus  created 
operate,  we  repeat,  only  upon  such  prop- 
erty as  is  thus  sought  to  be  subjected, and 
hence  it  may  follow  that  several  of  such 
bills  or  proceedings  supplementary  to  exe- 
cution may  be  prosecuted  at  the  same 
time,  without  Interfering  with  each  other. 
When,  however,  they  do  conflict,  as  where 
tbe  same  property  Is  sought  to  be  sub- 
jected, or  where  a  receiver  is  appointed  in 
one  proceeding  of  property  which  is  the 
subject  of  another,  tbe  court  should  order 
the  proceedings  to  be  consolidated,  and 
they  may  thus  be  continued,  preserving 
the  respective  priorities  or  preferences  of 
the  various  litigants.  Now,  if  we  apply 
these  principles  to  the  present  case.  It  is 
clear  that  bis  honor  very  properly  reversed 
the  ruling  of  the  clerk  dismissing  the  pro- 
ceedings. 

The  case  does  not  contain  any  partlco- 
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lara  as  to  the  creditom'  bill  of  Roberts  & 
Hays,  Dor  bave  we  any  idea  wbat  proper- 
ty Is  songbt  to  be  snbjected  tberein.  In 
the  absence  of  anythlBg  appearioK  to  the 
contrary,  the  debtor  being  alive,  and  sued 
as  an  indlvrldual,  we  mnst  assnine  that  It 
is  a  Jndgment  creditors'  bill ;  and,  this  be- 
ing so.  It  by  no  means  follows  that  the 
latter,  which  maybe  directed  against  only 
a  part  of  the  debtor's  property,  is  to  ex- 
clude all  other  proceedings.  Even  If  they 
conflicted, ndtber  should  be  dismissed, but 
they  should  be  consolidated,  as  we  bave 
suggested.  This  would  be  otherwise  in 
the  case  of  a  general  creditors'  bill,  in 
which  proceeding  all  persons  interested 
must  be  made  parties,  and  independent 
actions  will  either  be  dismissed  or  enjoined. 

There  is  nothing  in  the  objeetioii  that 
the  appeal  was  beard  by  bis  honor  In  the 
district,  but  in  a  county  other  than  that 
in  which  the  proceeding  was  pending. 
It  all  appeals  from  the  clerk  were  required 
to  be  so  heard,  infinite  delay  and  trouble 
would  ensue.  Such  is  not  contemplated 
by  the  Code  of  Civil  Procedure,  c.  6,  where 
appeals  in  such  cases  are  provided  for. 

Afllrmed. 


TsBXLBR  T.  Holler  et  a/. 

(Supreme  Court  of  North  CaroUtia.    Nov.  9i, 
1890.) 

Wills— Naturs  of  Estatb. 
After  making  s  speoial  be(iue»t  to  her  sif- 
ter, testatrix  bequeathed  to  her  an  equal  share  of 
her  estate  without  any  restrictioiL  Five  years 
later  testatrix  executed  a  codicil  providing  that 
•honld  her  sister  "die  without  lawful  issue,  then 
and  in  that  event  it  is  my  wiU  and  desire  that 
the  part  or  parts  o<  my  estate  hereby  willed  to 
her  shall  revert  to  my  estate  to  be  equally  divided 
among  the  otiier  lentees. "  Held,  that  the  sister 
took  her  share  absolately,  her  tiUe  to  be  defeasi- 
ble whenever  she  died  without  leaving  issue. 

Appeal  from  superior  court,  Bowan 
county. 

The  testatrix  of  the  plaintiff,  adminis- 
trator with  the  will  annexed,  among 
otiiier  provisions  In  her  will,  provided  as 
follows:  "(1)  I  win  and  bequeath  to  my 
sister  Louisa  Holler  my  red  bedstead  and 
bedclothlng.  •  *  *  (8)  I  will  and  be- 
queath all  the  balance  of  my  estate  of 
every  sort  and  kind  to  my  brother  Godfrey 
Beecherer,  Elisabeth  Trexler,  Margaret 
Ellis,  Ev^a  Wilson,  Christina  Jackery, 
Louisa  Holler,  and  the  children  of  my 
brother  John,  (as  one  share.)  This  be- 
queath Is  to  include  money,  notes,  and 
everything  else,  to  them,  their  heirs  and 
assigns,  forever,  subject  nevertheless  to 
the  following  restrictions,  to- wit:  That 
part  or  parts  of  my  estate  willed  to  my 
sisters  Elisabeth  Trexler,  Margaret  Ellis, 
and  Christina  Jackery  to  be  to  their  entire 
use  and  control,  or  to  the  control  of  such 
persons  as  maybe  appointed  by  them,  and 
not  in  any  event  to  be  subject  to  the  use 
or  control  or  to  the  payment  of  the  debts 
of  their  husbands. "  In  a  first  codicil  to 
this  will  she  further  provided  as  follows: 
"  Whereas,  I,  Sophia  Bescherer,taave  made 
my  last  will  and  testa mentln  writing,  bear- 
ing date  of  tbe  22d  day  of  July,  A.  D.  1H69, 
and  have  therebymade  sundry  devises  and 
bequests  according  to  the  then<«xlstlng 


drenmBtances,  but  which  cirenmBtances 
having  been  materially  changed,  I  do  by 
this  my  writing,  which  I  do  hereby  declare 
to  be  a  codicil  to  my  said  will  to  be  taken 
and  construed  as  part  thereof,  will  aud 
direct  that  in  item  8  of  said  will  tbe  follow- 
ing changes  and  additions  shall  be  made 
so  as  to  read  after  the  words  '  restric- 
tions,'to-w  it:  'That  part  or  parts  of 
my  estate  willed  to  my  sisters,  Eltxahetb 
Trexler,  Margaret  Ellis,  Christina  Jackery, 
Evelia  Wilson,  and  Louisa  Holler  to  be 
to  their  entire  use,  iMhoof,  and  control,  or 
to  be  under  the  control  of  such  persons  as 
maybe  appointed  bytbem.and  not  In  any 
event  to  be  subject  to  the  use  or  control 
or  to  the  payment  of  the  debts  of  their 
husbands  now,  or  hereafter  by  marriage; 
and  should  my  sister  Louisa  Holler  die 
without  lawful  issue,  then  and  In  that 
event  it  is  my  will  and  desire  that  the 
part  or  parts  of  my  estate  hereby  willed 
to  her  shall  revert  to  my  estate  to  be  di- 
vided equally  among  tbe  other  legatees 
heretofore  named  in  said  will. "  In  a  sec- 
ond codicil,  it  is  further  provided  as  fol- 
lows: "Whereas,  the  executor  named  in 
tbe  foregoing  will,  vis., Thomas  E.  Brown, 
has  moved  to  Texas,  I  do  now,  in  this  my 
codicil,  to  l>e  taken  as  part  of  my  will, 
revoke  said  appointment,  and  in  lieu  and 
Instead  thereof  do  nominate,  constitute, 
and  appoint  Moses  L.  Holmes  as  my  only 
executor  of  this  my  last  will  and  testa- 
ment; and  it  is  further  my  will  and  desire 
that,  Margaret  Ellis  having  become  in- 
sane, wherever  in  the  foregoing  will  be- 
quests and  devises  bave  nitherto  been 
marie  by  me  to  Margaret  Ellis  and  her 
children,  the  disposition  of  said  bequests 
and  devises  shall  be  entirely  changed 
so  as  to  read  to  Moses  L.  Holmes,  as 
trustee  of  Margaret  Ellis,  for  her  sole 
benefit  and  use  and  behoof  during  her 
natural  life,  and  at  her  death  said  bequests 
and  devises  shall  go  to  my  sister  Chris- 
tina, and  her  children,  and  my  brother 
John,  and  his  children,  share  and  share 
equally  and  alike,  and  instead  of  giving 
any  interest  whatever  in  said  devises  and 
bequests  to  the  children  of  Margaret  Ellis, 
either  directly  or  remotely,  I  do  hereby 
bequeath  to  each  of  said  children,  Mary 
and  James,  the  sum  of  fSO,  each  to  be 
paid  by  my  executor  or  his  representative 
out  of  ray  personal  estate."  It  is  stated 
and  agreed  In  the  case  stated  on  appeal 
"  (8)  that  the  whole  of  said  estate  is  and 
will  be  distributable  in  money  to  tbe  lega- 
tees named  in  said  will,  of  which  the  de- 
fendant Louisa  Holler  is  entitled  to  a 
share  of  one-seventh  part,  amounting  to 
about  twelve  hundred  dollars,  when  said 
estate  shall  be  fully  settled  up;  (4)  that 
the  defendant  Louisa  Holler  is  the  wife  of 
the  defendant  Oeorge  Holler  and  is  about 
fifty-two  years  old,  aad  has  never  borne 
children;  (6)  that  tlie  defendant  Louisa 
Holler  claims  that  under  the  provisions  of 
said  will  she  is  entitled  to  one-seventh 
part  of  said  estate  absolutely,  without 
any  condition  or  restriction  whatever: 
(8)  that  the  plaintiff,  administrator,  is  ad- 
vised and  believes  that  said  defendant  la 
only  entitled  to  receive  tbe  interest  on  tbe 
moneys  aforesaid  daring  her  life,  and  that 
this  court  should,  appoint  a  trustee  to 
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«lfectTiat«  Bald  trust  for  ber  benefit,  daring 
life,  and  for  the  benefit  of  the  legatees  In 
remainder  In  the  event  of  ber  dying  with- 
oat  leaving  lawful  luoe,  and  he  demands 
lodgment  accordingly.  The  defendant 
Loalsa  Holler  contended  that  under  the 
said  will  she  took  an  absolnte  estate  as 
one  of  the  legatees  and  the  administrator 
that  Lonisa  took  only  a  fee-simple  estate, 
defeasible  upon  ber  dying  wlthont  leaving 
Issne,  and  that  a  trnstee  sboald  be  ap- 
pointed to  hold  the  estate  bequeathed  to 
ber,  to  pay  her  the  interest  thereon  daring 
her  life,  and  after  her  death.  In  case  she 
died  withont  Issae.to  pay  the  principal  to 
certain  persons  mentioned  in  said  will. 
Hia  honor  was  of  opinion  that  Louisa 
Holler  took  a  fee-simple  estate,  defeasible 
npon  her  dying  withoat  issne,  and  gave 
Judgment  accordingly,  and  appointed  a 
trustee.  From  this  Judgment  Lonisa  Hol- 
ler and  her  husband  George  W.  Holler  ap- 
pealed. " 

Craig  A  demeot  and  Charles  Price,  for 
appellants.    T.  F.  Klati,  for  appellee. 

HERniuoN,  C.  J.,  (after  ataUng  the  /Suets 
as  above.)  The  Intention  of  the  testatrix 
must  prevail,  and  that  intention  must  be 
gathered  and  ascertained  from  a  Just  and 
reasonable  interpretation  of  the  will  Itself, 
giving  due  weight  and  importance  to  its 
several  specific  provisions,  and  these  as 
affected  or  modified  by  other  parts  of  it,  if 
there  be  such,  bearing  more  or  less  upon 
the  same.  The  interpretation  must  be 
made  in  the  light  of  the  rules  of  interpre- 
tation and  principles  of  law  applicable, 
the  pnrpose  being  always  to  ascertain  and 
elfectaate  the  intention  of  the  testator. 
We  areof  opinion  that  the  tcutatrlx  in  this 
case  did  not  intend  that  her  sister  Lonisa 
Holler  should  take  the  property  be- 
queathed to  her  absolutely,  if  she  should 
Burrive  the  testatrix.  She  took  the  prop- 
erty absolutely,  ber  title  to  be  defeasible, 
however,  if  she  should  die  without  lawful 
iBsap,  whenever  this  might  be.  after  the 
death  of  the  testatrix.  It  might  be  other- 
wise, and,  as  contended  by  the  appel- 
lants. If  the  clause  of  the  will  simply  pre- 
(Bcrlbed,  "and  should  my  sister  Louisa  Hol- 
ler die  wlthont  lawful  Issue,  then  and  In 
that  event  la  my  will  and  desire  •  •  • 
[that  the  share  I  ^ve  her  is]  to  be  divided 
equally  among  the  other  legatees  hereto- 
fore named  in  said  will. "  But  the  clause 
contains  the  other  significant  and  impor- 
tant words  "that  tbe  part  or  parts  of  my 
estate  berdfty  willed  to  ber  shall  revert  to 
my  eBtate,*etc.  These  words  certainly 
imply  that  the  testatrix  contemplated 
that  her  sister  abonld  have  the  property 
in  ber  possession,  and  use  the  same  as  ber 
own.  and  in  tbe  contingency  specified  it 
should  "revert  to  my  [her]  estate  to  be  di- 
vided," etc.  Clearly  It -was  not  Intended 
that  Louisa  should  have  tbe  property  In 
her  possession  and  use  tbe  same  in  the 
life-time  of  the  testatrix.  Then  If  she  had 
died  In  tbe  life-time  of  the  tentatrlx,  how 
could  the  "part  or  parts"  of  tbe  estate  fo 
bequeathed  revert  as  and  for  the  purpose 
intended  ?  Obviously  it  could  not  so  re- 
vert. In  the  absence  of  any  provision  in 
the  will  to  the  contrary  It  muHt  follow 
that  the  testatrix  bad  in  view  and  refer- 
v.l2s.E.no.7— 19 


ence  to  the  death  of  ber  sister  Louisa,  the 
ibme  appellant,  after  her  own  death,  and 
after  her  will  should  take  effect.  More- 
over, the  clause  In  question  contemplates 
"  thatthe  part  or  parts  of  theestate"  that 
should  so  revert  should  be  at  once  divided 
as  directed  on  the  happening  of  the  death 
of  Louisa  without  lawful  issue;  but  this 
could  not  be  done  In  the  life-time  of  the 
testatrix.  She  must  therefore  have  in- 
tended' that  sncb  division  should  take 
place  on  the  happening  of  the  contingency 
specified  after  her  own  death.  Such  purpose 
further  appears  In  that  the  testatrix  pro* 
vides  In  the  first  codicil  that  the  bequests 
to  her  Bisters,  including  her  sister  Louisa, 
should  "be  to  their  entire  use,  behoof,  and 
control,  or  to  be  under  the  control  of  such 
peraons  as  may  be  appointed  by  them,  and 
not  in  any  event  to  be  snbject  to  the  use 
or  control  or  to  the  payment  of  the  debts 
of  their  husbands  now,  or  hereafter  by 
marriage."  This  contemplates  the  use 
and  control  of  the  property  after  the  will 
took  effect,  and  after  the  death  of  the  tes- 
tatrix. Tbe  counsel  for  the  appellants 
contended  that  if  the  testatrix  intended 
that  ber  sister  Louisa  should  have  only 
the  use  of  tbe  property  bequeathed  to  her, 
she  would  have  provided  a  trustee  for  ber. 
as  she  did  in  the  second  codicil  for  ber  in- 
sane sister.  This  argument  is  not  sound. 
She  had  a  special  reason  for  appointing 
the  trustee  for  her  insane  sister,— that  of 
ber  Insanity.  This  did  not  at  all  apply  to 
Louisa.  Htlllard  v.  Kearney.  Busb.  Eq. 
291;  Davis  V.  Parker,  69  N.  0.276;  Mur- 
chison  V.  Whltted,  87 N.  C.  466 ;  Price  v.  John- 
son,90  N.C.693;  Buchanan  v.  Buchanan, 99 
N.C.  808,  6  S.  E.  Rep.  430;  Williams  v. 
LewlB.lOON.C.  143,  6S.  E.Rep.436.  Judg- 
ment aSirmed. 


Albxa.ndria  ft  F.  R.  Go.  t.  Hbbndon. 

(Supreme  Court  of  Appeal*  of  Viraimia.    Dea 

4,  1890.) 

FuuDise — ^Aksitombnts— Cabhibbs— IitnrBiu  to 
Fassbbobbs— Eyidbbcb— Ikbtbuotiohs. 

1.  Under  Code  Va.  1887,  }  888^  providing 
that,  If  at  the  trial  there  appears  to  be  any  vari- 
ance between  the  evidence  and  pleadings,  the 
court,  if  it  considers  that  substantial  Justice  will 
be  promoted,  may  allow  the  pleadings  to  be 
amended  on  such  terms  as  it  may  decree  reason- 
able, it  is  proper  to  allow  s  deolaration  to  which 
a  demurrer  has  i>een  sustained  to  i>e  amended  at 
bar  by  striking  out  immaterial  words,  and  to  re- 
fuse to  remand  the  case  to  mles. 

3.  In  an  action  for  personal  Injuries,  where 
defendant's  theory  of  the  accident  is  that  plain- 
tiff was  injured  while  attempting  to  alight  from 
its  train  tiefore  it  arrived  at  its  usual  stopping 
I^aoe,  and  while  it  was  in  motion,  and  plaintiff's 
theory  is  that  it  was  at  its  usual  stopping  plaoe, 
and  was  stationary,  evidence  of  what  haa  previ- 
ously i>een  tbe  oustomary  stopping  place  at  that 
statiion  is  admissible. 

8.  The  accident  occurred  at  night,  during  a 
snow-stoml,  while  it  was  inteosely  dark,  and 
the  platforms  of  the  cars  were  covered  with 
snow.  Plaintiff,  a  woman,  was  unattended,  and 
was  incumbered  by  heavy  dotlilng  and  parcels. 
There  was  no  platform  at  the  station,  and  defend- 
ant's servants,  though  present,  rendered  plain- 
tiff no  assistance.  Held,  that  it  was  not  error  to 
charge  that,  if  there  was  no  platform  or  other  prop- 
er landing  place  at  the  stopping  place,  and  defend- 
ant's servants  rendered  plaintiff  no  assistance  In 
alighting,  and  if  for  want  of  such  landing  plaoe 
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and  asslstanoe  plaintiff  was  In]  ored  without  tanlt 
on  her  part,  she  could  recover. 

4.  It  was  proi>er  to  charge  tliat.  If  the  acci- 
dent was  caused  by  defendant's  failure  to  light 
the  stopping  place,  it  was  liable,  where  there 
was  evidence  that  there  were  no  lights. 

F.  L.  Smith,  for  plaintlK  in  error.  E.  E. 
Meredith  and  C.  E.  Nicol,  tor  defendant  In 
error. 

BiciiARDSON,  J,  This  la  a  writ  of  error 
to  a  judgment  of  the  circalt  court  of  the 
county  ot  Priuce  William,  rendered  on  the 
14tb  day  of  May,  1889^  In  an  action  of  trea- 
paB8  on  the  case,  wherein  Irene  H.  Hem- 
don,  an  Infant  under  21  years  of  age,  by 
her  next  friend,  Kend rick  E.  Hemdou,  was 
plaintiff,  and  the  Alexandria  &  Fredricks- 
bur^  Railroad  Company  was  defendant. 
The  object  of  the  salt  was  to  recover  dam- 
ages for  injuries  alleged  to  have  been  In- 
flicted upon  the  plaintiff  through  the  neg- 
ligence of  the  defendant.  The  facta,  aa 
tliey  appear  by  the  certificate  of  the  trial 
Judge,  are  as  follows:  The  plaintiff  was, 
on  the  17th  day  of  December,  1887,  a  pas- 
senger on  one  of  the  defendant's  trains 
Irom  Washington  City  to  Quautico,  in 
Virginia.  The  train  left  Washington  at 
4 :55  P.  M.,  and  reached  Quantico  6:05  p.  M. 
of  the  same  evening.  As  the  train  ap- 
protuihed  Quantico,  the  name  of  the  sta- 
tion was  announced  by  a  brakeman, Skid- 
more,  who  opened  the  front  door  of  the 
vearcar,  and  then  turned  and  opened  that 
ot  the  next  car  in  front,  leaving  both  doors 
open.  He  then  resumed  his  position  on 
the  intermediate  platform,  and  remained 
there  until  Quantico  was  reached,  when 
be  descended  to  the  ground,  and  stood-  at 
the  foot  of  the  steps  ot  the  front  platform 
of  the  rear  car,  with  lighted  lamp  in  hand, 
to  assist  passengers  leaving  the  car.  The 
conductor  was  at  the  front  end  of  the 
smoking-car,  in  the  discbarge  of  his  dnty ; 
bis  presence  there  being  required  by  the 
boisterons  condCict  of  three  drunken  negro 
passengers.  The  evidence  was  conflicting 
as  to  the  position  of  the  rear  brakeman, 
Evans;  theplalntitf  testifying  that  he  was 
sitting,  asleep,  near  the  rear  end  of  the 
rear  car,  in  which  site  was  riding,  with  his 
lantern  sitting  on  the  floor  near  him,  as 
she  passed  by  on  her  way  out  of  the  rear 
ear,  and  the  brakeman  denying  that  he 
was  asleep,  and  protesting  that  he  did 
not  see  her  go  past  him.  After  the  ap- 
^oeeh  to  Quantico  was  announced,  the 
train  did  not  stop  until  that  station  was 
reached,  when  it  did  atop,  and  remained 
five  minutes,— ample  time  for  all  passen- 
gers wishing  to  leave  the  train  to  do  so. 
After  the  train  stopped  at  Qaantlco,  the 
plaintiff,  Irene  Hemdon,  was  found  in  the 
ditch  by  the  side  of  the  railroad  track  at 
a  point  1S3  feet  north  of  the  depot.  The 
ditch  had  sloping  sides,  and  was,  at  its 
lowest  depresHlon,  22  inches  from  the  low- 
er sttrp  of  the  car.  The  evidence  was  con- 
flicting as  to  the  position  of  the  train  after 
It  stopped,  and  as  to  its  length.  The 
plaintiff  fell  from  the  train,  but  the  evi- 
dence was  conflicting  as  to  whether  the 
train  was  In  motion  or  standing  at  the 
time  she  fell;  she  testifying  that  it  was 
then  standing.  She  was  riding  in  the  rear 
car  when  the  train  approached  Quantico, 


and  It  was  from  the  rear  platform  or  steps 
of  that  car  that  she  fell  in  attempting  to 
leave  the  train.    By  the  fall  sbe  was  ren- 
dered uuconscioas,  and  remained  so  until 
she  was  discovered.    She  was  assisted  to 
the  depot,  and  she  walked  thence  a  half 
mile,  to  the  bouse  ot  Mr.  Bladen,  a  rail- 
road employe,  where  sbe  remained  and 
was  cared  for  until  the  next  day,  when 
sbe  was  sent  tor,  and  removed,  in  an  open 
sleigh  to  her  father's  home  in  Stafford 
county,  10  miles  distant  from  Quantico. 
The  cars  were  in  good  condition,  the  rear 
car,  in  which  the  plaintilt  was  riding,  be- 
ing new.    There  was  a  platform  at  each 
end  ot  each  car,  with  an  iron  hand-rail  on 
each  side  of  the  steps,  which  were  three  in 
number,  each  step  being  10  Inches,  except 
the  lower  step,  which  was  22  inches,  from 
the  ground.    The  cars  and  the  rooms  in 
the  depot   were  lighted.     Between     the 
depot  and  the  point  where  the  plaintiff 
was  discovered  after  her  tall  a  streetabont 
10  feet  wide  crosses  the  railroad  at  right 
angles,  and  there  was  a  plank  walk  about 
8  or  4  feet  wide  extending  along  this  street 
eastwardly  towards  the  Potomac  river. 
The  depot  is  not  owned,  but  Is  used,  by 
thedefendant.   There  Isno  platform  there, 
but  from  the  depot  along  the  railroad 
there  Is  a  levd  sidewalk  some  8  or  4  feet 
wide,  extending  to  the  plank  sidewalk.   A 
person  alighting  from  either  the  front  or 
rear  platform  of  the  rear  car,  in  the  posi- 
tion it  was  described  as  occupying    by 
Bladen,  the  defendant's  witness  on  the  oc- 
casion in  question,  after  the  train  became 
stationary,  would  alight  on  level  ground, 
and  be  able  to  reach  toe  depot  by  passing 
along  the  sidewalk.    But  as  to  the  true 
position  of  the  train,  or  the  rear  end  at 
the  rear  car  thereof,  the  evidence  Is  also 
conflicting.    At  the  time  of  the  accident, 
the  plaintiff  bad   on   an  unusual  quan- 
tity  of  clothing,   and    an    overcoat   ur 
cloak  of  thick  black  cloth,  reaching  to  or 
near  lier  feet,  and   a  small  satchel  and 
picture  In   her   hands.    By    the  fall   the 
plaintiff,  l)esideB    being    severely  bruised 
about  her  face,  sustained  a  fracture  of  the 
saperior  maxillary  bone,  and  the  loss  ot 
seven  teeth,  and  such  Irapiairment  of  vision 
that  she  cannot  read  or  sew  at  ntgbt,  or 
on  cloudy  days,  resulting,  in  the  opinion 
of  her  physician,  from   the  shock  to  her 
nervous  system,  and  from  which,  in  bis 
opinion,  she  will  never  recover.    On  the 
occasion  of  the  accident  there  were  no  sta- 
tionary lights  at  the  depot.    No  assistance 
was   rendered    the   plaintiff  In  aligbtinK 
from  the  train.    The  night  was  Intenseiy 
dark.    There   had   been   a  heavy  fall  ot 
snow  during  the  day,  and  when  the  train 
reached  Quantico  snow  was  stUI  fallins. 
but  not  BO  rapidly. 

The  trial  Judge  certified  that  the  forego- 
ing were  all  the  iacts  proved,  but,  tn  addi- 
tion, also  certified  the  evidence.  At  the 
October  term,  1888.  of  said  circuit  court, 
the  defendant  deroarred  to  declaration. 
and  the  court  sustained  thedemurrer.but. 
without  remanding  the  case  to  rules,  al- 
lowed the  declaration  to  be  amended  at 
bar,  by  expunging  certain  immaterial 
words.  But  the  case  was  contianed  until 
theMay  term,  1889,  when  it  was  tried.  AC 
the  trial  the  court,  at  the  instance  (rf  tbe 
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plaintiff,  gave  to  tbe  Jury  two  Instruc- 
tions, to  which  tbe  defendant  objected: 
"(1)  The  court  instructs  the  Jury  that,  U 
they  believe  from  the  evidence  that  at  the 
time  of  the  plaintiff's  being  injured  tbere 
was  no  platform  or  other  proper  landing 
placeattbe train's  stoppingplace  atQuao- 
tico,  and  the  defendant's  servants  did  not 
assist  the  plaintiff  to  alight,  and,  for  want 
of  sucb  platform  or  landing  place  and  as- 
sistance in  alighting  the  plaintiff  was  in- 
jured, without  fault  on  her  part,  then  the 
Jury  must  find  for  the  plaintiff.  (2j  The 
court  further  instracts  the  Jury  that.  If 
they  believe  from  the  evidence  tbe  night 
on  which  the  plaintiff  was  injured  was 
intensely  dark,  and  the  vision  of  the  plain- 
tiff was  further  obstructed  by  a  fierce 
snow-storm  that  was  raging  at  tbe  time, 
and  that  the  defendant  failed  to  light  the 
station  or  stopping  place  at  Quantico, 
and  that,inconsequenceof  tbe  defendant's 
failure  to  so  light  the  station  or  stopping 
place  at  Quantico,  theplain tiff,  in  attempt- 
ing to  alight  from  defendant's  train,  fell 
and  was  injured,  without  fanlt  on  her 
part,  then  tbe  Jury  must  find  for  the 
plaiotlD. "  At  the  time,  also,  the  plaintiff, 
having  Introduced  evidence  tending  to 
prove  that  she  was,  on  the  17tb  day  of 
December,  1887,  a  passenger  on  a  train  of 
tbe  defendant  company,  to  be  transported 
from  Washington  city  to  Quantico,  and 
that  sbe  bad  sustained  injury  at  the  last- 
named  place  owing  to  tbe  neglect  and  de- 
fault of  tbe  defendant,  offered  to  prove  tbe 
place  at  which  it  was  customary  for  the 
defendant  to  stop  its  trains  before  tbe  ac- 
cident in  question,  to  which  the  defendant 
objected;  but  the  court  overruled  the  ob- 
jection, and  allowed  the  evidence  to  be  In- 
trodnced.  Tbe  Jury  found  for  the  plaintiff, 
and  assessed  her  damages  at  f6,000; 
whereupon  the  d^endant  moved  the  court 
to  set  aside  tbe  verdict  as  contrary  to  tbe 
law  and  tbe  evidence,  and  to  grant  a 
new  trial ;  bnt  the  court  refused  the  mo- 
tion, and  gave  Judgment  according  to  tbe 
finding  of  the  Jury,  and  the  defendant  ex- 
cepted to  this  ruling,  as  it  bad  already 
done  to  the  previous  rulings  referred  to. 
Tbe  cane  is  here  on  writ  of  error  and  sa- 
peraedeaa  to  said  Judgment  of  tbe  circuit 
coart. 

On  betaalf  of  tbe  plaintiff  in  error,  several 
objections  are  taken  and  relied  upon  as 
groands  for  tbe  reversal  of  the  Judgment 
of  the  circuit  court. 

1.  Tbe  first  assignment  is  that  the  conrt 
below  erred  in  refusing  to  remand  the  case 
to  rules,  and  in  allowing  the  plaintiff  to 
amend  at  bar,  after  sustaining  the  defend- 
ant's demurrer  to  the  plaintiff's  declara- 
tion. We  fail  to  perceive  any  cause  of  re- 
versal in  tbe  action  of  tbe  conft  in  this  re- 
spect. Had  the  amendment  been  of  sucb 
a  nature  as  to  render  necessary  some 
change  In  tbe  defense,  and  a  trial  had  been 
forced  upon  tbe  defendant  at  the  same 
term  at  which  the  amendment  was  al- 
lowed, then  there  would  have  been  ground 
of  complaint.  But  the  amendment  con- 
sisted merely  in  striking  out  of  the  declara- 
tion certain  superfluous  and  immaterial 
words,  and,  moreover,  the  trial  was  de- 
layed until  the  succeeding  term.  It  is  not 
only  common,  but  commendable,  practice 


for  trial  courts  to  allow  amendments  In 
the  pleadings  at  bar  without  putting  the 
party  to  the  unnecessary  trouble  and  ex- 
pense of  going  back  to  rules,  provided  the 
other  party  is  not  put  to  the  disadvan- 
tage of  being  forced  into  trial  on  new  and 
difficult  issnes.  Moreover,  we  have  statu- 
tory provisions  allowing  amendments  to 
be  made  both  before  and  at  the  trial,  and 
without  Imposing  the  necessity  of  going 
back  to  rules.  Code  1887,  §§  8253,  3263,  3384. 
The  last-named  section  provides  that,  "if 
at  the  trial  of  any  action,  there  appears 
to  be  any  variance'  between  the  evidence 
and  allegations  or  recitals,  the  court,  if  it 
consider  that  substantial  Justice  will  be 
promoted,  and  that  the  opposite  party 
cannot  be  prejudiced  thereby,  may  allow 
the  pleadings  to  be  amended,  on  such  terms 
as  to  the  payment  of  costs  or  postpone- 
ment of  the  trial,  or  both,  as  It  may  de- 
cree reasonable. "  The  amendment  in  the 
present  case,  if  not  within  the  letter,  is  cer- 
tainly within  the  spirit,  of  this  provision 
of  the  statute,  and  the  decisions  of  this 
conrt  have  been  In  accord  with  such  liber- 
al policy. 

2.  The  second  assignment  is  that  tbe 
circuit  conrt  erred  In  allowing  the  plain- 
tiff, the  defendant  in  error  here,  to  offer 
evidence  tending  to  show  where,  prior  to 
December  17,  1887,  tbe  -date  of  the  acci- 
dent. It  bad  been  customaryfor  the  defend- 
ant, the  plaintiff  in  error  here,  to  stop  its 
trains  on  arriving  at  Quantico.  This  ob- 
jection cannot  be  maintained.  It  is  a  set- 
tled rule  of  evidence  that,  whatever  tends 
to  prove  the  issue,  or  constitutes  a  link 
in  the  chain  of  proof,  is  relevant  and  ad- 
missible. 1  Greenl.  £v.  {  51a.  From  the 
examination  of  its  own  witnesses  and  the 
cross-examination  of  the  plaintiff's  wit- 
nesses, the  obvious  theory  of  the  defend- 
ant company,  at  the  trial  was  that  the 
plaintiff  fell  and  received  her  injuries  by 
reason  of  her  attempting  to  alight  from 
tbe  train  before  its  arrival  at  the  custom- 
ary stopping  place,  and  while  It  was  still 
in  motion;  while  the  theory  of  the  plain- 
tiff was  that  the  train  bad  arrived  at  the 
theretofore  customary  stopping  place, 
and  was  standing,  when  she  attempted  to 
leave  it,  and  was  injured.  It  Is  therefore 
clear  that  test1mon.y  to  the  effect  that  the 
company's  trains  theretofore  had  habit- 
ually stopped  at  a  particular  place  did 
tend  to  prove  the  issue,  and  was  admissi- 
ble; in  other  words,  such  testimony  cer- 
tainly tended  to  create  some  ground  of 
presumption  that  on  the  night  of  the  ac- 
cident the  train  was  stopped  at  the  point 
where  the  plaintiff  fell  and  was  Injured, 
and  that  it  was  standing  at  tbe  time,  and 
was  not  in  motion,  though  of  course  any 
mere  presumption  thus  founded  would 
necessarily  have  to  yield  to  positive  evi- 
dence to  the  contrary.  In  recog:nltlon  of 
this  rule,  this  court  held  in  Railway  Co.  v. 
Rogers,  76  Va.  443,  that  testimony  "is  ad- 
missible to  prove  thntthelocomotlve  that 
fired  Rogers'  woods  had,  on  other  occa- 
sions, emitted  sparks  and  set  fire  to  prop- 
erty along  the  railway,  in  order  to  show 
negligence  on  the  part  of  the  company, " 

3.  The  third  assignment  Is  that  the  cir- 
cuit court  erred  in  giving  the  two  Instmc- 
tlons  set  forth  above.    It  is  not  necessaiy 
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to  repeat  tbetn,  and  they  will  be  now  con- 
Bldered  la  the  order  in  wblcb  tliey  wers 
given. 

As  to  the  first  instruction,  can  it  be 
doubted  that  acarrler  of  passengers  Is  un- 
der obligation  to  provide  platforms  or 
other  safe  conveniences  for  passengers  to 
alight  on  at  their  stations,  and  to  deliver 
passengers  safely  thereon?  We  think  not. 
There  Is  abundant  authority  for  the  prop- 
osition that,  If  there  be  no  platform  at 
the  train's  usual  stopping  place,  the  rail- 
way company  Is  negligent;  and  if  its  serv- 
ants do  nut  assist  passengers  to  alight, 
and  if,  for  want  of  such  assistance,  a  pas- 
senger In  alightlnsr  be  injured  without 
fault  on  his  part,  the- company  is  liable  to 
bim  in  damages  therefor.  Patt.  By.  Ace. 
Law,  §  %7  et  seg. ;  Shear.  &  B.  Neg.  §  275; 
Ang.Carr.468;  Eallroad Co.  v.  Whitfield, 44 
Miss.  486,488.  And  the  care  and  attention 
which  the  carrier  is  bound  to  use  in  assist- 
ing passengers  to  alight  from  bis  train 
depends  upon  the  necessity  wblcb  they- are 
under  for  assistance,  au,  for  instance,  when 
the  passenger  is  aged  and  decrepit,  or  a 
child,  or  a  female  unattended  and  helpless. 
In  the  present  case,  the  railroad  company 
was  called  upon,  by  every  consideration 
of  duty  and  humanity,  to  exercise  the 
highest  degreeof  vigilant  care  for  the  safe- 
ty of  its  passengers.  A  fierce  snow-storm 
was  raging.  The  platform  of  tbe  care  and 
the  steps  leading  therefrom  were  necessa- 
rily covered  with  snow,  and  rendered  dan- 
gerous, especially  to  an  unattended  female 
passenger  Incumbered  as  was  this  one, 
yet  she  received  no  assistance,  no  atten- 
tion whatever,  and  was  permitted  to 
walk  forth  into  the  blinding  storm,  and 
to  encounter  all  tbe  perils  of  tbesltuation, 
her  knowledge  of  which,  and  her  capacity 
to  avoid  tbem,  were  almost  as  nothing 
compared  to  those  of  the  company's  serv- 
ants, who  were  present,  and  charged  with 
the  duty,  but  did  nothing  to  aid  her  in 
her  position  of  peril. 

In  the  very  instructive  case  of  McDon- 
ald V.  Bailroad  Co.,  26  Iowa,  124,  a  case 
presenting  some  of  the  prominent  features 
of  tbe  case  at  bar.  Chief  Justice  Dillon 
laid  down  tbe  following  rule  as  applicable 
to  all  cases  of  injury  about  stations  and 
In  entering  cars:  "Bailway  companies  are 
bound  to  keep  In  a  safe  condition  all  por- 
tions of  their  platforms  and  approaches 
thereto,  to  which  the  public  do  or  would 
naturally  resort,  and  all  portions  of  their 
station  grounds  reasonably  near  to  the 

glatforms,  when  passengers,  or  those  who 
ave  purchased  tickets  with  a  view  to 
take  passage  on  their  cars,  would  nataral- 
ly  or  ordinai-ily  be  likely  to  go."  In  that 
case  the  plaintiff.  In  company  with  b<'r 
husband,  purchased  a  ticket  at  Cedar  Bap- 
ids  upon  the  defendant's  line  of  railway  to 
Fulton,  111.  In  attempting  to  get  aboard 
tbe  train  some  20  minutes  before  it  was 
tlmefor  it  to  leave,  and  at  a  point  some 
distance  from  the  usual  place,  she  stepped 
upon  the  end  of  a  plank  in  the  platform, 
which,  being  loose. und  out  of  place  atone 
end,  gave  way,  and  let  her  down  upon  the 
track  head  foremost  under  the  train ,  break- 
ing her  leg,  and  otherwise  injuring  her. 
it  was  so  dark  that  the  plaintiff  could 
not  see  the  condition  of  the  plank.     The 


defendants    showed   that    the  point   at 
which  the  injury  happened  was  some  30O 
feet  from  the  station,  and  that  the  usual 
place  for  passengers  to  get  on  and  uB  the 
train  was  at  a  point  immediately  in  front 
of  the  station.    It  was  also  shown  by  the 
defendant  that  it  was  customary,  when 
the  train  arrived  from  the  west,  as  in  that 
instance,  to  run  back  so  as  to  bring  the 
baggage  and  express  cars  to  a  point  op- 
posite the  freight  depot,  for  tbe  purpose 
of  discharging  and  receiving  baggage  and 
express   matter.    This  movement  on  tbe 
occasion  of  the  accident,  placed  the  pas- 
senger coaches  west  of  the  west  end  of  tbe 
platform,  so  that  the  nearest  passenger- 
car  was  about  one  car  length  beyond  tbe 
steps  at  the  west  end  of  the  platform.    It 
was  while  the  cars  were  thus  standing 
that   the   plaintiff,  without  waiting  for 
them  to  be  drawn  up  to  the  platform  iv 
front  of  the  passenger  depot,  started  fo; 
tbem,  walking  tbe  whole  length  of  the  plat^ 
form,  and  in  descending  the  steps  received 
tbe  injury   for   which    the    action    was 
brought.  The  defendant  also  produced  ev- 
idence to  the  effect  that  there  was  plenty 
of  room  to  get  on  and  oB  tbe  trains  from 
tbe  platform ;  that  there  was  no  necessity 
foran.voneto  go  down  the  steps,  where 
the  accident  occurred  to  get  on  tbe  train ; 
that  before  leaving,  all   trains  drew  up 
before  tbe  passenger  depot,  and  stopped 
to  take  on  passengers;  that  said  steps 
were  not  Intended  or  used  tor  passengers 
to  get  on  the  trains ;  and  that  tbe  acci- 
dent happened  16  or  20  minutes  before  tbe 
leaving  time  of  the  train.    In  that  case, 
the  defendant  asked  the  court  to  Instruct 
thejuryas  follows:   "(1)  If  the  Jury  be- 
lieve from  the  evidence  that  the  defend- 
ant, at  the  time  of  the  alleged  injnry  at 
the  station  at  Cedar  Bapids,  was  provid- 
ed with  a  safe  and  suitable  platform  in 
front   of  and  adjacent  to   the   passenger 
rooms  of  said  station,  so  that  passengers 
could  safely  and  conveniently  pass  (rum 
^ald  room  to  the  train,  and  that  passen- 
ger trains  stopped  at  said  platform  for 
the  purpose  of  receiving  passengers,  and 
if  said  plaintiff,  In  attempting  to  get  upon 
said  train  by  a  different  and  unusual  way, 
and  at  a  different  and  unusual  place,  met 
with  said  accident, then  the  plaintiff  is  not 
entitled   to   recover  in   this   action.    (2> 
That  as  tbe  plaintiff,  Margaret  McDonald, 
attempted  to  enter  the  train  at  a  place 
not  prepared  nor  designed  by  the  defend- 
ant for   receiving  passengers   on  trains, 
there  being  no  paramount  necessity  tor  ao- 
dolng,  and  tai  makinc  wieli  attenapt  she 
received  the  said  Injary.  then  her  ownfaalt 
contributed  to  the  same,  and  the  plaintiff 
cannot  recover.    (8)  The  liability  of  the 
defendant  as  a  common  carrier  did  not 
commence  as  to  tbe  plain tlK  until  the  train 
which  they  were  to  take  was  drawn  ap 
at  the  usual  place  fur  receiving  passengers. 
unless  they  were  directed  by  some  author- 
ized agent  of  defendant  to  go  upon  tbe 
train  at  another  and  different  place, or  be- 
fore the  train  reached  tbe  usual  place.' 
Each  of  these  Instructions  was  refosed  by 
the  trial  court,  and  the  defendant  except- 
ed. 

The  court,  after  referring  to   the  Isane 
made  by  the  pleadings,  charged  the  jary 
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aa  follows:  "The  principal  question  for 

you  to  determine  is,  by  wbose  fault  or 
negligence  did  the  accident  occur?  It  one 
of  the  steps  'waa  loose,  and  not  nailed 
down,  by  reason  of  which  the  accident 
happened.  It  Is  such  a  want  of  care  as 
would  render  the  defendant  liable,  unless 
you  And  that  the  accident  happened  or 
waa  contributed  to  by  the  want  of  ordi- 
nary care  and  prudence  on  the  part  of  the 
plaintiff.  It  is  for  you  to  determine  from 
the  evidence  whether  the  plaintiff  used  or- 
dinary care  and  prudence  In  leavins  the 
depot  and  going  to  the  curs  by  the  way 
and  at  tbe  time  she  did,  and  by  ordinary 
carets  meant  sach  care  and  prudence  as 
an  ortllnarily  pmdent  person  would  exer- 
cine  under  like  circumstances.  If  you  find 
that  an  ordinarily  prudent  person  would 
not  have  gone  down  the  steps  of  tbe  plat- 
form where  the  accident  occurred,  bot 
would  have  waited  until  the  passenger- 
cars  were  opposite  the  passenger  depot, 
then  the  defendant  is  not  liable;  and  if 
you  find  that  the  plaintiff  went  by  a  way 
which  was  not  used  or  traveled  over  by 
passengers  to  enter  the  cars,  and  that  a 
person  of  ordinary  prudence  would  not 
have  gone  by  that  way,  yon  may  fairly 
infer  that  there  was  a  want  of  ordinary 
care  on  her  part.  Passengers  must  exer- 
cise ordinary  care  in  approaching  and  en- 
tering tbe  cars.  If,  however,  you  And  that 
tbe  defendant  backed  its  train  up  to  the 
place  where  It  stood  when  the  accident 
happened ;  that  persons  could  convenient- 
ly and  safely  approach  the  train  where  it 
then  stood  but  for  tbe  defective  step,  and 
there  was  no  rule  or  regulation  of  thecom- 
pany  prohibiting  persons  from  approach- 
ing the  can  by  that  way ;  and  that  an 
ordinarily  pmdent  person  would  have  ap- 
proached the  train  by  that  way,— the  de- 
fendant la  liable  It  the  accident  occurred 
by  reason  of  the  defective  step. "  To  this 
charge  tbe  defendant  company  excepted, 
but  it  was  on  appealfuUy  sustained.  This 
Iowa  case  will  illustrate  the  propriety  of 
the  iDstmction  under  consideration,  the 
first  of  the  two  instmcttons  given  in  the 
present  case,  as  well  as  the  correctness  of 
tbe  linding  therein.  Tbe  rule  laid  down 
by  Chief  Justice  Dillon  recognises  it  to  be 
the  dnty  of  railway  companies  not  only 
to  have  at  their  stations  safe  nnd  con- 
venient platforms  for  the  use  of  passen- 
gers bat  tbe  duty  also  to  keep  all  portions 
thereof,  and  ail  approaches  thereto,  to 
which  the  public  do  or  would  naturally 
resort,  as  well  as  all  portions  ot  their  sta- 
tion grounds,  reasonably  near  to  tbe  plat- 
form, in  good  repair.  In  the  present  case 
there  was  no  platform  at  the  station, 
and  the  company's  servants  rendered  the 
defendant  in  error  no  assistance  in  her  at- 
tempt to  alight  from  the  train.  It  cannot 
therefore  be  said  that  the  circuit  court 
erred  in  instmcting  tbe  Jury  "that.  If  they 
believe  from  the  evidence  that  at  the  time 
ot  the  plaintiff's  being  Injured  there  was 
no  platform  or  other  proper  landing  place 
at  the  train's  stopping  place  at  Quantlco, 
and  tbedefendant'sservants  did  not  assist 
tbe  plaintiff  to  alight,  and  for  want  of 
such  platform  or  landing  place  and  assist- 


ance In  alighting  the  plaintiff  was  Injured, 
without  fault  on  her  part,  then  tbejary 
must  find  for  the  plaintiff. " 

As  to  the  second  instruction,  we  are  ot 
opinion  that  there  was  evidence  upon 
which  to  found  it,  and  that  the  proposi- 
tion of  law  therein  contained,  as  to  the 
neglect  to  light  stations  and  platforms,  is 
supported  by  Hbundant  authority.  In 
Reed  V.  Axtell,  84  Va.  238,  4  S.  E.  Rep.  587, 
this  court  said:  "The  law  undoubtedly 
impresses  upon  a  railroad  company  the 
duty  of  keeping  its  stations  and  premlseB 
in  such  safe  condition  as  that  its  passen- 
gers, in  the  exercise  ot  ordinary  care,  can 
get  upon  or  leave  the  same,  or  go  where- 
ever  they  are  expressly  or  Impliedly  invited 
to  go,  without  injury;  and  this  embraces 
suitable  steps  and  platforms  as  well  aa 
suitable  lights.  Keefe  v.  Railroad  Co., 
142  Moss.  261,7  N.E.Rep.874:  2  Wood,  Ry. 
Law,  §  810,  and  cases  cited. "  See,  also, 
Railroad  Co.  v.  Morris,  81  Orat.  at  page 
207,  where  this  court,  per  Bcbks,  J.,  after 
stating  that  the  conductor  should  have 
cautioned  the  passenKer  not  to  attempt 
to  get  off  until  the  train  stopped,  said: 
"The  company  was  also  in  fault  Ui  not 
having  stationary  lights.  •  •  •  And 
this  defect  made  it  all  the  more  incumbent 
on  the  conductor  to  exercise  more  than 
usual  care  and  caution  in  letting  off  pas- 
sengers." This  language  is  peculiarly 
appropriate  in  the  present  case,  where  an 
unattended  and  incumbered  female  pas- 
senger was  permitted  to  go  forth  from  tbe 
train  wholly  unaided,  and  to  grope  her 
way  in  the  midst  ot  a  fierce  storm  and  in- 
tense darkness. 

The  position  of  tbe  plaintiff  in  error, 
that  the  appointments  at  country  sta- 
tions are  not  required  to  be  so  safe  and 
so  well  adapted  to  guard  the  lives  and 
security  of  persons  as  those  ot  cities,  has 
not  tbe  sanction  of  law,  reason,  or  Justice. 

4.  The  fourth  and  last  assignment  of  er- 
ror is  the  refusal  of  the  court  to  set  aside 
the  verdict  of  the  Jury  and  award  a  new 
trial.  As  already  stated,  there  is  in  this 
case  the  unusual  feature  ot  a  certificate  of 
the  evidence  as  well  as  a  certificate  ot  the 
facts  proved.  There  can  be  no  question 
that  the  certificate  of  facts  is  paramount; 
the  rule  which  prevails  in  this  court  being 
that  what  the  trial  Judge  has  certified  to 
be  the  tacts  proved  in  tbe  trial  court  are 
to  be  accepted  by  this  court  as  final  and 
conclusive,  unless  manifestly  erroneous. 
Here,  however,  whether  the  facts  certified 
or  the  evidence  certified  be  considered,  the 
result  will  be  the  same ;  for  when,  under 
section  3484,  Code  1887,  the  rules  govern- 
ing a  demurrer  to  evidence  are  applied, 
and  all  the  parol  evidence  of  tbe  plaintiff 
in  error  that  Is  in  conflict  with  tbeevldence 
of  the  defendant  in  error,  has  been  discard- 
ed, and  full  faith  and  credit  is  given  to  the 
evidence  deduced  by  thedefendantln error, 
as  well  as  to  ail  inferences  that  are  fairly 
deducible  therefrom,  there  can  remain  no 
question  whatever  that  the  refusal  ot  the 
court  below  to  set  aside  the  verdict  and 
grant  a  new  trial  was  correct,  and  that 
the  Judgment  complained  of  is  right, 
and  must  be  affirmed. 
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BuwB  T.  Bear  et  al. 
{/Suprtme  Court  cf  AwkO*  of  Titvfnla.    Deo. 

Jimoimns— Lmit— Pbiobrt. 

ThoDgh  the  lien  of  a  Indgment  whioh  at- 
tached before  a  homestead  In  the  land  was 
olaimed,  cannot  be  enforced  while  the  homestead 
exists,  it  has  priority  on  the  land  after  the  home- 
stead is  abandoned  over  a  deed  of  trust  executed 
during  the  oooupanoy  of^the  land  as  a  homestead. 

John  E.  Roller,  for  iappellaiit.  J.  S. 
Hatnsberger,  lor  appellees. 

HiNTON,  J.  At  the  January  term,  1877, 
of  the  circoitconrt  of  Rockingham  county, 
the  appellee  Adam  C.  Bear  recovered  a 
Judgment  against  A.  N.  Peale,  wbieb  was 
duly  docketed  on  the  lAth  day  of  March, 
1877.  On  the  20th  day  of  May,  1878.  a  deed 
of  trust  was  executed  by  Peale  to  secure  a 
debt  now  claimed  by  the  appellant  Bloae. 
On  the  25th  February,  1880,  Peale,  by  a 
deed  duly  executed,  claimed  bis  homestead 
in  the  surplus  of  bis  property,  after  the 
payment  of  the  debt  secured  In  the  above- 
mentioned  deed  of  trust.  In  1879  a  credit- 
ors' suit  was  instituted  by  J.  Peale's  ad- 
ministrator and  others  against  A.N.  Peale 
to  sell  bis  lands  and  pay  off  the  liens 
against  the  same,  and  In  this  suit  a  decree 
was  rendered  April  20,  1887,  which  pre- 
ferred the  Judgment  of  Bear  to  the  debt  of 
Blose,  and  from  that  decree  this  appeal  is 
taken. 

The  assets  to  be  distributed  belnginsnfifl- 
cient  for  the  payment  of  both  debts  in  full 
the  question  to  be  decided  Is,  which  of  these 
claims  has  priority?  For  the  appellant  it 
Is  insisted,  upon  many  adjudtcatlons  of 
otber  states,  that,  as  the  lien  of  a  Judg- 
ment is  the  liability  of  the  property  to  be 
taken  under  execution,  and  applied  to  the 
satisfaction  of  the  debt,  real  estate,  so 
long  as  it  retains  the  character  of  a  home- 
stead, is  not  subject  to  Judgment  liens. 
And  secondly,  that  even  if  this  were  not 
so,  that  when  Peale  left  this  state  in  April, 
1888,  he  abandoned  and  thereby,  accord- 
ing to  the  decision  of  this  court  in  Lind- 
say V.  Murphy,  76  Va.  428,  put  an  end  to 
the  homestead,  and  that  as  a  consequence 
the  lien  of  the  deed  of  trust  debt  at- 
tached, to  say  the  least,  as  soon  as  tbe 
lien  of  the  Judgment.  But  tbe  answer  to 
all  this  is  to  be  found  In  the  character  of 
our  homestead  exemption,  which,  unlike 
that  In  most  of  the  other  states,  Is  not  so 
much  an  estate  in  land  Itself  as  a  right  of 
occupancy  which  cannot  be  disturbed 
while  the  homestead  character  exists. 
This  view  of  the  homestead  exemption 
was  first  taken  by  the  late  lamented  chan- 
cellor. Judge  Edward  H.  Fitzhuoh,  in  the 
case  of  Richardson  t.  Butler,  reported  in  1 
ya.LawJ.120,and  the  same  gnneral  view, 
although  expressed  in  different  language, 
has  been  repeatedly  taken  by  this  court 
since.  Scott  v.  Cheatham,  78  Va.  83; 
Lindsay  ▼.  Murphy,  supra.  From  this 
view,  it  necessarily  follows  that  while  the 
lien  of  the  Judgment,  which  attached  be- 
fore the  homestead  was  claimed, could  not 
be  enforced  during  the  existence  of  tbe 
homestead,  yet  that  it  revived  in  all  of  its 
original  force  as  soon  as  Peale  put  an  end 
to  the  bomestead  by  leaving  the  state. 


The  Hen  of  tbe  Jadgment  bad  attached  IS 
months  before  the  deed  of  trust  was  exe- 
cuted, and  we  can  see  no  reason  for  subor- 
dinating that  Um  to  the  lien  of  the  deed 
of  trust.  Whatever  may  be  the  effect  of 
tbe  provision  in  section  8649  on  this  sub- 
ject made  by  the  revisers  In  the  Code  of  1887 
on  future  cases,  we  do  not  regard  it  nec- 
essary to  consider  it  at  this  time,  since 
that  provision  was  not  in  existence  when 
this  case  arose.  We  find  no  error  In  the 
decree  appealed  from,  and  it  moat  be  af- 
firmed. 

Watkins  et  al.  r.  Dcpct  et  al. 
{Supreme  Court  of  Appeale  of  Vtrffittia.   Nov. 

FSBaOHAI.  IiIABIUTT  09  MOBTSAOOR  —  BlOHm  OF 
LSOATBBS. 

Where  a  tmst-deed  to  seome  the  payment 
to  the  heirs  of  the  grantor's  wtfe  «(  her  death  of 
money  turned  over  to  her  as  the  purchase  money 
of  her  dower  property  in  the  estate  of  a  former 
husband  expressly  acknowledges  the  obligation 
resting  on  the  grantor  to  "return  and  jjay"  the 
speoifled  amount  to  the  wife's  heirs,  the  amount 
will  be  held  to  be  a  debt  of  the  grantor,  and  any 
defldenoy  on  a  sale  of  thO/trust  properly  ia  paya- 
ble out  of  his  general  estate  in  the  lumda  of  nis 
legatees. 

J.  P.  FitMgerald  and  J.  C.  Gibson,  for 
appellants.  Christian  A  Christian  and  iS. 
B.  Woods,  for  appellees. 

BiCHARDSON,  J.  This  Ifl  an  appeal  from 
a  decree  of  the  chancery  court  of  the  city 
of  Richmond,  rendered  on  tbe  ISth  of 
July,  1888,  In  the  suit  therein  pending  in 
which  John  J.  Dupoy  and  Mary  B.,  his 
wife,  Charles  Baskerville,  and  Alice  M.,  bis 
wife,  F.  8.  Sampson,  John  R.  Sampson, 
and  Thornton  R.  Sampson,  the  heirs  at 
law  of  Caroline  S.  Watkins, deceased,  were 
complainants,  and  J.  E.  Watkins, Thomas 
W.  Scott  and  Ruth  J.,  his  wife,  John  K. 
Hancock  and  Ella  C,  his  wife,  thelegatees, 
and  L.  P.  Winston,  sheriff,  etc.,  and  ad- 
ministrator of  F.  B.  Watkins,  deceased, 
and  others,  were  defendants.  The  object 
of  the  suit  was  to  collect  from  tbe  estate 
of  the  testator,  F.  B.  Watkins,  a  sum  of 
money  which  be  had  attempted  to  secure 
to  tbe  complainants  by  a  trust-deed  exe- 
cuted October  6, 1870,  on  a  bouse  and  lot 
in  said  dty,  and  known  as  "No.  807  Frank- 
lin street."  Tbe  lot  thus  conveyed  in 
trust  was  afterwards  sold,  but  the  pro- 
ceeds, after  satisfying  tbe  prior  lien,  prov- 
ing insufilclent  to  pay  the  whole  of  said 
sum  of  f  2,700,  recourse  was  sought  against 
said  legatees,  who  bad  ample  assets  in 
their  hands  belonging  to  said  testator. 
The  cause  having  been  regulariy  matured, 
and  all  necessary  accounts  having  been  or- 
dered and  taken  at  the  hearing,  tbe  circuit 
court,  by  its  decree  then  entered,  granted 
tbe  relief  prayed  for  in  the  bill,  and  the 
defendants  brought  the  cause  hereupon  an 
appeal  allowed  by  one  of  tbe  Judges  uf  this 
court. 

The  facte  disclosed  by  the  record  aw 
these:  Dr.  F.  B.  Watkins,  about  tbe  year 
1859,  married,  as  bis  second  wife,  Caroline 
S.  Sumpson.the  widow  of  the  Reverend  F. 
8.  Sampson,  who  was  tbe  father  and  fa- 
ther-in-law of  the  complainants.  His  es- 
tate was  a  very  considerable  one,  the  p«>i^- 
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Bonalty  alone  being  valued  at  f43,101.80, 
of  wbicta  his  widow,  at  the  time  of  her 
niarrtage  with  Dr.  F.  B.  Watklna,  wbjb 
poaaesaed  of  a  large  portion,  while,  ae  her 
dower,  she  held  a  tract  of  land  and  Ira- 
provementa  at  or  near  flampden-Sidney 
College,  In  said  connty  of  Prince  Edward. 
After  ber  second  marriage,  under  a  decree. 
In  a  friendly  suit  for  the  purpose,  brought 
in  tbe  drcait  conrt  of  said  county,  this 
dower  land  was  sold  in  fee  for  tbe  price  of 
$4,681.01,  wbereof  abe  was  entitled  to  the 
Interest  for  her  life.  Tbe  court,  by  Its  or- 
der  of  March  16, 1870,  directed  the  payment 
of  tbe  cash  reserved  to  Mrs.  Watklns,  up- 
on ber  giving  bond  in  double  the  amount, 
payable  to  tbe  complainants,  (the  appel- 
lees here.)  conditioned  for  the  return  and 
payment  of  tbe  f  1,000  to  them,  that  being 
tbe  cash  payment  for  said  land,  without 
interest,  at  ber  death.  By  a  subsequent 
order  of  conrt,  tbe  payment  of  the  balance 
of  tbe  purchase  price  of  said  dower  land 
was  directed  to  be  made  to  her  on  tbe 
same  terms.  Dr.  Watklns,  on  the  21th  of 
Marcb,  1870,  executed  bis  bond  therefor, 
and  received  the  fl.OOO,  and  he,  his  wife 
joinlnK  him,  executed  a  trust-deed  on  said 
Franklin-Street  house  and  lot  to  secure 
the  same.  Later,  when  another  payment 
on  said  dower  property  was  about  matur- 
ing. Dr.  Watklns  and  wife  executed  the 
trost-deed  of  October  6. 1870,  also  on  said 
Franklin-Street  property,  and  to  secure, 
amuDK  other '  things,  the  payment  nt  the 
f 2.700 :  and,  without  giving  any  other  se- 
curity, as  required  by  the  decree  of  said 
clrcnit  court.  Dr.  Watklns  received  the  en- 
tire balance  of  said  purchase  money.  The 
tmsts  specified  in  the  last-named  trust- 
deed  are  as  follows:  (1)  To  secure  the  re- 
tnm  of  this  dower  property  purchase 
money  at  the  death  of  Mrs.  Watklns.  (2) 
That  be  and  bis  wife  should  possess  and 
cn]oy  tbe  house  and  lot  during  their  Joint 
lives,  and  she  after  him,  free  from  his 
debts.  (8)  At  ber  death  to  pay  to  ber 
heirs  at  law  the  sum  of  f  2,700,  with  In- 
terest froin  the  let  day  of  January  next 
after  ber  death:  but  she,  by  deed  or  will, 
migbt  grant  or  devise  the  said  f  2.700  to 
whomsoever  she  might  think  proper.  (4) 
After  ber  death,  it  she  snrvive  him,  and 
after  payment  of  said  f  2,700  and  Interest, 
tbe  siUd  property  sbonld  descend  to  his 
b^rs,  or  to  whomsoever  be  might  devise 
tbe  same.  (5)  He,  in  bis  life-time,  or,  after 
bis  deatta,  she,  cuuld  direct  tbe  trustee  to 
sell  this  property  for  the  reinvestment  In 
other  real  estate,  to  be  held  by  him  sub- 
ject to  all  the  tmsts  and  provisions  of  this 
d<wd,  bat  not  affecting  the  lien  created  by 
tbe  iimtof  the  trusts  herein  mentioned. 
(0)  Tbat  If  she  die  before  ber  husband, 
'said  property  and  its  legal  title  sbonld 
revert  to  bim,  subject  only  to  the  lien  of 
tbe  Rrst  trust  hereby  created,  and  subject 
at  bis  death,  to  tbe  payment  of  said  f  2,700 
and  interest,  as  herein  directed;  It  being 
the  tme  intent  and  meaning  of  this  deed 
to  provide  for  and  fully  secure  the  pay- 
ment and  return  of  the  proceeds  of  the 
dower  Interest  mentioned  In  the  suit  in 
Prince  Edward,  herein  referred  to,  the 
f 2,700  and  interest  herein  mentioned,  and 
a  maintenance  and  support  o(  said  C.  S. 
Watklns,  and  a  borne  for  her  during  her 


life,  and  thereafter,  that  the  property  shall 
descend  and  be  devised  as  herein  directed 
at  the  time  this  deed  was  made." 

Dr.  Watklns  died  on  tbe  4th  of  August, 
1884,  having  by  bis  will  provided,  "alter 
payment  of  bis  debts, "  an  annuity  for  life 
for  his  wife,  and  given  his  whole  property 
to  his  children,  who  are  the  appellants 
here.  In  the  present  suit,  by  a  consent 
decree,  the  house  and  lot  No.  807  Frankin 
street  was  sold  for  f 5,750,  and,  after  the 
payment  of  the  costs  and  expenses  of  sale, 
and  tbe  sum  of  .14,591.01  and  its  interest, 
reserved  as  tbe  proceeds  of  the  dower 
property,  there  was  left  only  the  sum  of 
|(686.40to  be  applied  towards  the  payment 
of  the  f 2,700  and  its  interest,  leaving  un- 
paid of  said  f2,700  the  sum  of  f2,112.35, 
with  interest  from  April  19, 188r,  till  paid. 
The  complainants  below  (the  appellees 
here)  contended  that  the  estate  of  Dr. 
Watklns  in  the  hands  of  his  legatees  was 
bound  for  the  payment  of  this  balance. 
On  the  other  band,  tbe  legatees  contended 
that  tbe  said  f 2,700  was  not  a  debt  due 
from  Dr.  Watklns  to  the  complainants,  - 
but  was  a  mere  gift,  which  was  to  be  sat- 
isfied out  of  the  proceeds  of  the  sale  of  tbe 
bouse  and  lot  No.  807  Franklin  street,  if 
sufficient  for  tbat  purpose,  after  satisfying 
the  prior  lien  thereon,  but  in  no  event  to 
be  a  charge  upon  his  general  estate.  The 
clrcnit  court,  by  its  decree,  which  Is  here 
complained  of,  held  that  the  said  f  2,700, 
attempted  to  besecured  on  said  house  and 
lot,  was  a  debt  due  from  Dr.  Watklns  to 
the  complainants  as  the  heirs  of  Mrs.  C. 
S.  Watklns,  and  tbat,  as  the  proceeds  of 
the  sale  of  the  said  honse  and  lot  were  In- 
sufficient to  pay  the  whole  of  said  debt, 
which  was  the  only  debt  the  master  wtus 
able  to  ascertain  and  report  against  tbe 
estate  of  Dr.  Watklns,  that  his  general  es- 
tate In  the  hands  of  his  legatees  was 
bound  for  tbe  residue  thereof. 

In  this  decree  we  fall  to  discover  any  er- 
ror. To  sustain  the  contention  of  the  ap- 
pellants that  this  sum  of  f  2,700  was  In- 
tended as  a  mere  gift,  to  be  satlsfled,  If  It 
might  be,  out  of  the  proceeds  of  the  trust 
property,  the  record  affords  not  a  Bc}atni» 
of  evidence.  On  the  contrary,  tbe  lan- 
guage of  the  third  and  sixth  sections  of 
the  trust-deed  of  October  6, 1870,  clearly 
and  explicitly  acknowledges  the  obliga- 
tion resting  upon  Dr.  Watklns  to  return 
and  pay  this  amount,  and  expressly  pro- 
vides for  its  return  and  payment,  though 
the  provision  made  proved  inadequate  to 
tbe  discharge  of  the  acknowledged  obli- 
gation. But  it  Is  contended  that  there  Is 
no  b<md,  no  note,  or  other  evidence  of  the 
Indebtedness.  To  this  contention  1 1  is  a  suf- 
flclent  answer,to  say  that  the  obligation  to 
pay  this  sum  of  money  is  acknowledged, 
and  repeatedly  acknowledged,  in  the  sol- 
emnly executed  deed  of  trust,  while  not 
one  word  Is  therein  contained  to  tbe  effect 
tbat  said  sum  of  f  2,700  was  Intended  as  a 
gift,  to  be  satisfied.  If  at  all,  out  of  tbe 
proceeds  of  tbe  sale  of  tbe  trust  property. 
This  construction  is  so  entirely  In  accord 
with  the  obvious  Import  of  the  language 
used,  and  so  consonant  with  common 
sense  and  right  reason,  that  it  would 
seem  that  no  authority  could  be  neces- 
sary to  sustain  it.    However,  the  reports 
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of  the  decisions  of  this  coort  are  replete 
wltb  authorities  to  sustain  the  position 
that  the  recitals  in  the  trust-deed  of  the 
exlstenceof  the  Indebtedness  by  the  gran- 
tor to  the  beneflciary  is  all-suiticlent  to  es- 
tablish the  indebtedness,  without  other 
proof  thereof. 

In£acho  v.  Cosby,  2B  Grat.  123,Staplk8, 
J.,  speakinfc  for  this  court,  said:  "The 
true  inquiry  Is,  does  the  debt  exist?  Is  it 
due?  When  this  Is  Batis(Eu:torily  ascer- 
tained, the  form  of  the  security  is  impor- 
tant only  RO  far  as  it  affects  the  remedy. 
It  is  nut  eeaentlal  that  there  shall  be  any 
bond  or  note  whatever.  The  deed  of  trust 
or  mortgage  will  be  valid  without  any 
other  evidence  of  the  debt  than  is  furnished 
by  its  own  recitals.  Such  an  acknowledg- 
ment would  furnish  sufficient  evidence  of 
the  loan  in  the  absence  of  any  counter- 
vailing or  explanatory  evidence.  As  was 
said  by  Mr.  Justice  Stoky,  the  true  ques- 
tion is  whether  there  is  still  a  debt  sub- 
sisting between  the  parties  capable  of  be- 
ing enforced  in  any  way,  in  rem  or  la  per- 
sonam." Unquestionably,  the  recital  of 
indebtedness  in  the  deed  of  trust  ia  prima 
facie  proof  of  such  indebtedness,  which 
must  be  overcome  by  testimony  to  the 
contrary.  In  order  to  overturn  the  prima 
facie  case  thus  made.  In  the  present  case, 
however,  there  Is  no  such  countervailing 
evidence,  nor  any  circumstance  which, 
when  fairly  interpreted,  has  any  tendency 
to  weaken  the  effect  of  the  express  ac- 
knowledgment of  the  debt  contained  .In 
the  trust-deed.  Mr.  Minor  thus  states  the 
law:  "If  the  mortgage  property  is  not 
sufficient  to  satisfy  the  debt,  or  if,  being 
personalty.  It  be  lost  or  destroyed,  it 
seems  to  be  an  established  principle,  as 
in  Justice  and  good  sense  it  ought  to  be, 
that,  in  the  absence  of  any  stipulation  to 
thecontrary,  the  mortgageeisaci-editorot 
the  mortgagor  for  the  surplus  left  unpaid. 
Every  pledge  Implies  a  loan,  and  every 
loan  implies  a  debt ;  so  that,  even  though 
there  l>e  no  express  promise  to  pay,  one  Is 
always  implied  from  the  mere  existence 
of  a  mortgage."  !l  Minor,  Inst.  p.  354. 
But  admitting,  for  argument  sake,  that 
this  f2,700  was  not  payable  out  of  the 
general  assets  of  Dr.  Watkins'  estate,  yet 
it  is  nndeniable  that,  nnder  the  estab- 
lished doctrine  of  "marshaling  assets,"  It 
is  the  rule  that,  where  one  debt  is  payable 
out  of  only  one  fund,  and  another  Is  pay- 
able oat  of  two,  to  pay  first  out  of  the 
fund  in  hand  that  debt  which  cannot  be 
satisfied  from  any  other  source.  1  Pom. 
£q.  Jur.  §  898;  Vance  v.  Monroe,  4  Grat. 
62;  Russell  v.  Randolph,  26  Grat.  718; 
Jones  V.  Fbelan,  20  Grat.  229;  Sheld.Subr. 
§8  61,  62. 

As  to  the  anomalous  provision  in  the 
third  clause  of  the  deed  of  trust,  which, 
after  acknowledging  the  indebtedness  to 
the  heirs  of  Mih.  Watkins,  and  making 
provision  for  Its  payment,  gives  to  her 
the  power  to  grant  or  devise  the  $2,700  to 
whom  she  pleased,  it  need  only  be  said 
that  the  provision  itself  was  an  idle  and 
vain  thing,— an  eccentricity  characterizing 
this  very  singular  and  curious  contract. 
Bnt,  as  Mrs.  Watkins  never  availed  herself 
of  the  so-called  power,  Its  legal  effect  need 
not   be  discussed,   as    the  character  ot 


the  obligation  remains  nncbang^ed  or  af- 
fected thereby.  We  are,  for  the  reasons 
stated  above,  clearly  of  opinion  that  the 
decree  appealed  from  is  without  error,  and 
that  the  same  must  be  affirmed. 


Tatlor  t.  Keup. 
(Supreme  Cowrt  of  Oeorgia.    Kov.  13,  1880.) 

EjECTmilT — iMPKOTKIfXNTS — IdKITATIOSK — WtLU 
— CONSTRVOriOH. 

1.  One  who  has  purchased  on  estate  for  the 
life  of  another  In  land  is  not  entitled  to  payment 
from  the  remainder-men  for  permanent  improve- 
ments made  by  him  on  the  land  In  a  suit  ror  the 
land  by  the  remainder-men,  where  they  do  not 
claim  mesne  profits,  though  he  may  have  thought 
that  he  got  a  fee-simple  title  when  he  purchased. 

a.  The  statute  of  limitations  does  not  begin  to 
run  against  remainder-men  in  fovor  of  one  to 
whom  the  life-tenant  has  sold  the  property  until 
the  UXe-tenant's  deatli. 

3.  Under  a  devise  of  land  to  l)e  used  by  the 
devisee  during  his  life,  without  charee  for  waste 
nor  subject  to  his  debts,  and  after  hiB  death  to 
be  equally  divided  in  fee  among  his  ahildren, 
he  talces  oat  a  lUe-estste. 

4.  The  chanoellor  has  no  Inrisdiction  to  on- 
thorlze  the  devisee  to  sell  the  land  and  reinvest 
the  proceeds  in  other  land,  on  an  application  hy 
him  as  trustee  for  his  children,  as  tne  will  cre- 
ates no  trust,  and  a  sale  by  the  devisee  under 
such  authority  Is  invalid,  though  to  a  bona  Jlde 
purchaser. 

Error  from  superior  court,  Scrlven  coun- 
ty ;  HiNKS,  Judge. 

W.  Hobby,  Dell  <ft  Wade,  for  plaiatitr  In 
error.   T.  H.  Potter,  lor  defendant  In  error. 

Simmons,  J.  In  1869,  Alexander  Kemp 
made  bis  will,  and  appointed  his  wife  and 
his  son  W.W.Kemp  and  another  execu- 
tors. The  testator  devised  to  his  son  Will- 
iam certain  land  to  be  delivered  to  falm 
when  and  as  soon  as  he  should  become  21 
years  of  age,  and  not  before.  The  execu- 
tors were  directed  to  permit  his  son  to  use 
the  land,  without  charge  for  waste,  so 
long  as  he  should  live,  not  subject,  how- 
ever, to  his  debts  or  contracts,  "nor  to  be 
rented  even  by  him,"  bnt  to  use  it  as  a 
home  whenever  he  might  think  fit,  "and 
after  his  death  then  share  and  share  alike 
to  bis  children ;  and,  should  any  chUd  or 
children  ot  bis  be  dead  at  the  time  of  his 
death,  their  issue  to  take  the  share  such 
dead  child  or  children  would  have  taken 
had  they  been  alive,  In  fee-simple."  W. 
W.  Kemp  qnallfled  as  the  sole  executor  of 
this  will,  and  upon  the  death  of  his  father 
went  into  possession  ot  the  land.  In  lti69, 
Kemp  applied  as  trustee  to  the  Judge  of 
the  superior  court  for  leave  to  sell  this 
land,  and  to  reinvest  the  proceeds  in  other 
land.  Leave  was  granted  by  the  Judge, 
and  he  sold  the  land  to  Taylor.the  defend- 
ant; but  it  does  not  appear  whether  the 
money  arising  from  the  sale  was  rein- 
vested. Kemp  died  in  January,  188S, leav- 
ing the  plaintiffs,  bis  children.  Shortly 
after  his  death  bis  children  commenced 
suit  against  Taylor  for  the  land.  Upon 
the  triaJ  of  the  case,  under  the  charge  ot 
the  court,  the  Jury  returned  a  verdict  In 
favor  of  the  plaintiffs.  The  defendant 
made  a  motion  for  a  new  trial,  which 
was  overruled  by  the  court.  The  foorth 
and  fifth  grounds  ot  the  motion  complain 
that  the    court  erred    In    striking    the 
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defendant's  plea.  The  enbatance  of  the 
plea  vraB  tbat  Taylor  was  a  bona  ttde 
parchaser  without  notice  of  any  defect  In 
the  title;  and  that, if  the  title  of  the  plain- 
tiffs be  paramonut,  he  should  not  be 
ejected  nntil  the  plaintiffs  bad  fully  com- 
pensaled  him  for  the  many  permanent  im- 
provements be  had  pat  upon  the  land; 
settinK  forth  in  detail  the  Improvements 
be  had  made,  and  alleg^ing  tbat,  by  reason 
of  tbpse  improvements,  the  land  had  be- 
come enhanced  in  value  at  least  fl,500; 
tbat  the  estate  of  W.  W.  Kemp  was  insolv- 
ent: and  he  prayed  tbat  be  might  have 
tiach  equitable  relief  as  the  nature  of  the 
case  required;  and  that,  if  bis  prescript- 
ive title  was  not  good,  the  land  be  sold 
under  the  decree  of  the  court,  and  tbe  funds 
realized  dlstribated  equitably  between  tbe 
plaintiffs  and  bimseu  according  to  their 
respective  right. 

1.  There  was  no  error  in  strikinflr  this 
plea  under  tbe  facts  of  tbecase.  As  we  will 
presently  show,  W.  W.  Kemp  had  only 
a  life.estate  in  this  property,  and  that  is 
all  that  Taylor  purchased.  He  may  have 
i)een  miistaken  as  to  tbe  title  which  be  ob- 
tained from  Kemp.and  may  have  thought 
tbat  be  got  a  fee-simple  title,  bnt  under 
the  will  it  is  clear  to  our  minds  that  Kemp 
had  only  a  Itfe-estate,  and  could  not  sell 
more  than  tbat.  Taylor,  therefore,  hav- 
ing purchased  only  tbe  life-estate,  was 
not  entitled  to  be  paid  by  these  plaintlHs 
fur  any  permanent  Improvements  be  had 
made  upon  tbe  land,  except  as  a  set-off 
against  mesne  profits;  and  the  record 
f>how8  that  the  plaintiffs  abandoned  their 
claim  for  mesne  profits  pending  the  trial, 
and  tbe  court  tnereupon  dismissed  these 
pleas.  Taylor  having  no  legal  or  equi- 
table title  to  tbe  land,  and  none  but  legal 
remedies  being  invoked  against  him,  we 
know  of  no  law  in  this  state  which  would 
authorise  him  to  recover  of  tbe  plaintlHs 
for  permanent  improvements  placed  by 
him  upon  their  land.  Fields  v.  Carlton, 
73  Ga.  564. 11  S.  £.  Bep.  124. 

2.  The  sixth  and  seventh  grounds  of 
tbe  motion  complain  that  tbe  court  ruled 
that  tbe  prescriptive  title  of  the  defendant 
didnotcommenceto  run  against  tbe  plain- 
titls  nntil  after  tbe  death  of  W.  W.  Kemp, 
the  father,  and  unless  seven  years  had 
elapsed  since  his  death,  it  appearing  that 
none  of  tbe  plaintiffs  had  become  21  years 
old,  more  than  7  years  before  tbe  bring^ing 
of  the  suit.  We  have  already  decided,  in 
passing  upon  the  preceding  grounds,  that 
W.  W.  Kemp  had  only  a  life-estate  In  this 
land.  Under  the  will  he  was  to  have  only 
tbe  use  of  it  during  his  life,  and  after  bis 
death  it  was  to  go  to  his  children  or 
tirrandchlldren,  as  the  case  may  be.  Such 
was  the  rule  in  the  case  of  Goodrich -v. 

'  Pearce,  88  Ga.  781,  10  S.  E.  Rep.  451,  and 
the  authorities  there  cited;  and  this  court 
baa  held  in  several  cases,  recently  in  the 
case  of  Bagley  v.  Kennedy,  81  Ga.  721,  8  S. 
E.  Bep.  742,  that  the  statute  did  not  com- 
mence to  run  against  the  remainder-men 
nntil  the  death  of  the  life-tenant.  So  we 
think  the  court  was  right  in  holding  that 
Kemp,  the  father,  bad  only  a  life-estate, 
and  that  the  statute  did  not  commence 
to  mn  acainst  bis  children  until  after  his 
death. 


8.  The  eighth  ground  complains  tbat  tbe 
court  held  that  the  sale  from  W.  W.Kemp, 
executor,  to  the  defendant,  under  the 
deed  of  November  10, 1869,  was  invalid  as 
asaluBt  the  remainder-men,  although  it 
was  conceded  that  tbe  defendant  was  a 
6ona  Sde  purchaser  without  notice.  We 
think  tbe  court  was  right  also  iu  this  rul- 
ing. The  application  made  by  W.  W. 
Kemp  to  the  chancellor  was  made  in  the 
character  of  trustee,  and  he  states  in  the 
application  that  "this  land  was  devised  to 
him  for  lite,  with  remainder  over  in  fee  to 
the  petitioner,  in  trust  for  the  children  of 
tbe  petitioner."  It  was  made,  therefore, 
not  as  executor,  but  as  trustee;  and  the 
will  clearly  shows  that  tberawas  no  trust 
created  in  favor  of  him  or  his  children, 
but  tbat  it  was  simply  a  life-estate  In  him, 
with  remainder  in  fee  at  his  death  to  bis 
children,  and  tbe  prayer  of  tbe  petition 
was  tor  a  sale  of  the  land,  and  a  reinvest- 
ment in  other  land.  Under  the  terms  of 
the  will,  and  the  facts  set  out  in  tbe  peti- 
tion, we  do  not  think  tbe  chancellor  bad 
any  jurisdiction  to  pass  the  order  he  did 
authorising  Kemp  to  sell  this  land  and 
reinvest  the  proceeds  in  other  land.  It, 
as  executor,  he  had  applied  to  the  chan- 
cellor tor  leave  to  sdl  the  land  to  pay 
debts  of  the  estate,or  to  sell  it  tor  tbe  pur- 
pose of  distribution,  then,  as  we  held  in 
the  cases  of  McGowan  y.LiUfburrow,82Ga. 
623,  9  8.  E.  Rep.  427,  and  Blake  v.  Black, 
11  S.  E.  Rep.  494,  the  chancellor  would 
have  had  jurisdiction  to  pass  the  order. 
But  the  application  not  being  for  these 
purposes,  and  there  being  no  trust  created 
tor  the  remainder-men,  the  chancellor  bad 
no  jurisdiction  to  pass  tbe  order.  Rogers 
y.  Face,  75  Ga.  436 ;  East  Rome  Town  Co. 
v.  Cothran,  81  Ga.  859,  8  S.  E.  Rep.  737. 

4.  The  defendant's  pleas  having  been 
stricken,  and  tbe  ruling  of  tbe  court  upon 
tbe  other  pleas  having  been  correct,  the 
court  did  not  err  in  directing  the  jury  to 
find  a  verdict  for  the  plaintiff  as  complained 
of  in  the  ninth  ground  of  tbe  motion. 

Judgment  afflrmed. 


Veal  v.  Veal  eft  ah 

(Supreme  Court  of  Oeorgia.    Nov.  10,  1890.) 

PaBTNBBSHIP— FJBX  iLKD  FBIV1.TH  OBBDrTOBS. 

A  mortgage  by  a  firm  on  partnership  prop- 
erty to  secure  aa  individual  debt  of  one  oi  the 
partners  is  valid  as  against  firm  creditors,  such 
debt  having  been  made  a  partnership  debt  by 
agreement  among  the  partners. 

Error  from  superior  court,  De  Kalb 
county;  Clark,  Judge. 

Simmona  &  Corrigan,  tor  plaintiffs  in  er- 
ror. Cox  &  Reed,  W.  M.  R&gad&le,  and  J. 
B.  Steward,  tor  defendant  in  error. 

Blandford,  J.  This  was  a  contest  for 
money  in  the  bands  of  tbe  sheriff.  W.  J. 
Veal  claimed  the  money  under  the  foreclos- 
ure of  a  mortgage  against  Veal  &  McClel- 
land, dated  January  6, 1890,  and  duly  re- 
corded. The  Keely  Company  claimed  the 
money  upon  the  foreclosure  of  a  mortgage 
against  Veal  &  McClelland,  dated  January 
7,  1890,  and  duly  recorded.  The  court 
awarded  the  money  to  the  Keely  Com- 
pany, and  W.  J.  Veal  excepted  to  this  rul- 
ing of  the  court. 
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1.  It  amtears  from  the  record  in  tbia 
eaae  that  L.  O.  Veal,  of  the  firm  of  Veal  & 
McClelland,  borrowed  certain  money  from 
W.  J.  Veal,  tbe  plaintiff  In  error,  which  he 
pnt  In  as  a  part  of  hla  ahare  of  the  capital 
atock  of  tbe  firm  of  Veal  &  McClelland : 
that  McClelland,  his  pa  rtner,  having  drawn 
from  the  asaete  of  the  firm  an  amount 
greatly  in  exceas  of  his  share.  L.  O.  Veal 
proposed  to  draw  out  enough  from  the 
fnnda  of  the  firm  to  pay  the  money  he 
owed  W.  J.  Veal,  his  father;  thereupon 
it  waa  agreed  between  L.  O.  Veal  and  Mc- 
Clelland, compoHing  the  firm  of  Veal  &  Mc- 
Clelland, to  allow  tbe  money  to  remain  In 
the  bustnesi*  of  the  firm,  upon  the  condi- 
tion that  Veal  &  McClelland  would  make 
and  execute  their  mortgage  to  W.  J.  Veal 
to  secure  the  payment  of  the  money  which 
hla  son,  I^.  O.  Veal,  had  borrowed.  Notes 
for  the  amount  were  executed  by  the 
firm  of  Veal  A  McClelland,  and  a  mort- 
gage to  certain  of  the  stuck  of  goods  uf 
Veal  &  McClelland  waa  given  toW.  J.  Veal 
to  secure  the  payment  of  tbe  aame. 

2.  We  think  it  beyond  question  that  a 
firm  may  execute  a  mortgage  upon  the 
firm's  stock  uf  goods,  or  other  assets,  if 
they  think  proper  to  do  so,  to  secure  the' 
payment  of  an  individual  debt  of  one  of 
the  members  of  tbe  firm.  More  especially 
would  this  be  so  when  It  appears  that 
anch  debt  baa  been  made,  by  agreement 
between  the  members  of  the  firm,  a  part- 
nership debt.  It  is  laid  down  by  Jones  on 
Chattel  Mortgages  (section  44)  that  "a 
mortgage  by  partnera  upon  partnership 
property  to  secure  an  Individual  debt  of 
one  of  the  partners  Is  valid.  The  rule  pre- 
ferring partnership  property  for  the  pay- 
ment of  partnerahip  debta  la  for  the  bene- 
fit of  tbe  partnera,  and  they  may  waive 
it.  The  giving  of  anch  a  mortgage  is  itself 
a  waiver.  The  partnera,  while  the  part- 
nerahip property  la  still  under  their  con- 
trol, have  power  to  appropriate  it  to  se- 
cure their  Individual  debts.  The  mere  pref- 
erence of  Individual  dehta  by  mortgage 
to  secure  them  over  partnerahip  debts  is 
not  such  a  fraud  upon  partnership  credit- 
ors that  a  coort  of  equity  will  set  it  aside. 
Tbe  partnerahip  creditors  have  no  lien  on 
the  property  of  the  partnership,  if  tbe 
partners  tbemnelves  have  none. "  The  rule 
laid  down  in  this  section  la  austalned  by 
the  authorities  cited,  and  we  think  this 
principle  applies  to  the  preaent  caae.  And 
therefore,  aa  it  appeara  that  the  mortgage 
of  W.  J.  Veal  waa  the  oldest  Hen  upon  the 
property  aold,  which  brought  the  money 
into  court,  we  think  that  the  money  in 
tbe  banda  of  the  aherlB  should  have  been 
first  applied  to  this  mortgage.  Judgment 
reversed. 


Oat  t.  Wadle7. 

(Supreme  Court  of  Oeorvta.    Nov.  10, 1890.) 

ransoas  comfanibb  —  itsouoencs— injubixs  to 
Livb-Btock. 

Where  s  mare  ran  aloni'  a  railroad  track 
ahead  of  a  train  until  she  fell  Into  a  trestle  and 
was  Injured,  and  the  train  was  almost  stopped  to 
allow  her  to  escape,  and  the  whistle  was  blown 
~<ntinuou8ly  to  frighten  her  from  the  track,  her 
-■er  has  no  right  of  action  for  the  injuries. 


Error  from  snperlor  coart,  Emanuel 
county;  Hines.  Judge. 

Royera  A  Potter,  for  plaintlD  In  error. 
H.  B,  Daniel,  tor  defendant  in  error. 

Blbcklbt,  C.  J.  The  plaintiS'a  mare 
having  run  along  tbe  railway  track  ahead 
of  the  train  of  her  own  accord  nntil,  retich- 
In^  a  treatleor  open  culvert,  ahe  fell  into  it, 
and  waa  injured,  and  the  evidence  ahowing 
that  the  train  waa  almoat  atopped  to 
give  her  time  to  escape,  and  that  the 
whistle  waa  continuonaly  blown  to  fright- 
en her  from  the  track,  and  that  the  disaa- 
ter  waa  cauaed  by  her  own  obatinacy  in 
following  the  track  when  ahe  might  have 
left  it,  the  owner  of  the  mare  had  no  cauae 
of  action  againat  the  owner  of  the  rail- 
way, and  the  presiding  ]ud);e  did  not  err 
in  granting  a  nonsuit.  Judgment  af- 
firmed. 


"ViNiNO  v.  Officers  of  Coobt. 

laupreme  Cowrt  of  Oeoruia.   Nov.  10;  1890.) 

Ezxounoir— LavT. 

1.  The  fact  that  an  officer  who  levies  at  «ze- 
oaUon  is  Interested  as  plaintUC,  does  not  invali- 
date the  levy. 

2.  It  is  proper  for  the  sheriff  to  levy  an  exe- 
ontion  on  a  Juo^rment  in  favor  of  the  officers  of 
ttie  court 

8.  The  fact  that  an  execution  is  in  favor  of 
certain  persona  who  claim  witness  fees  as  well 
as  of  the  officers  of  the  oourt  does  not  invalidate 
It,  as  it  Is  competent  for  the  olerk  to  tax  soch 
fees  as  costs. 

4.  The  oourt  properly  refuses  to  dismiss  the 
levy  of  an  ezeouUon  on  the  sronnd  that  the  prop- 
erty levied  on  was  homestead  property,  andwere- 
fore  not  subject  to  levy,  wbere  the  jury  has 
found  only  the  defendant's  aliquot  part  of  the 
property  unaffected  by  the  homestead  subject  to 
the  ezeoation. 

Error  from  snperior  court,  Clayton 
county:  Clakk,  Judge. 

J.  B.  Hutcheaon,  for  plaintiff  in  error. 
J.  T.  Speace,  tor  defendant  in  error. 

Blandfobd,  J.  1.  This  waa  an  execu- 
tion isaued  by  the  clerk  of  theauperlor 
court  in  favor  of  tbe  ofilcera  of  cuurt 
against  the  plaintiff  in  error,  which  was 
levied  upon  certain  of  hla  property.  Tbe 
defendant  In  the  court  below  moved  to 
dismiss  tbe  levy  upon  tbe  ground  that  the 
levying  officer,  being  interested  aa  a  plain- 
tiff, waa  incompetent  to  make  it.  The 
court  overruled  thia  motion,  and  hla  rul- 
ing la  excepted  to.  We  think  tbe  court 
did  right.  It  baa  been  tbe  invariable  rule 
for  tbe  sheriff,  or  other  levying  officer,  to 
levy  any  execution  for  costs,  whether  be 
be  interested  in  the  costs  or  not.  We 
know  of  no  instance  to  tbe  contrary.  In- 
deed, tbe  very  levy  of  any  execution,  al- 
though not  in  favor  of  the  levying  officer, 
would  give  such  officer  a  right  to  costs. 

Clalmantalso  moved  to  rule  out  tbe  exe- 
cution upon  tbe  ground  that  it  waa  levied 
by  Archer,  the  sheriff,  which  motion  was 
also  denied.  He  further  moved  to  dismisa 
the  levy  upon  tbe  ground  that  the  execu- 
tion did  not  follow  tbe  Judgment  in  thia. 
The  Judgment  waa  in  (avur  of  the  officers 
of  court,  and  the  S.  fa.  was  in  favor  uf  tbe 
officers  of  court  and  one  Yancy  and  oth- 
ers, who  claimed  witness  fees.  This  mo- 
tion was  also  overruled,  and  movant  ex- 
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cepted.  We  tbinR  the  lery  was  properly 
made  hy  Archer,  the  eberltt;  and  that  It 
was  perfectly  competent  for  the  clerk  to 
tax  coRta  in  a  case  wblcb  bad  been  pend- 
ing in  conrt,  whethertboee  coeta  conBieted 
of  witness  fees,  fees  due  the  clerk,  aheritf. 
Jurors,  or  others.  All  were  properly  the 
costs  In  that  case.  Snch  has  been  the  es- 
tablished rule  from  time  immemorial  in 
this  state. 

2.  Claimant  then  moved  to  dismias  the 
levy  npon  the  following  grounds:  (1)  It 
having  appeared  from  the  evidence  that 
the  property  levied  upon  was  homestead 
property,  which  could  not  be  levied  upon 
withont  an  aflSdavlt  having  been  filed  by 
plaintiff, stating  that  the  debt  upon  which 
the  execntion  was  founded  was  one  from 
which  the  homestead  was  not  exempt;  it 
being  admitted  that  no  such  affidavit  had 
been  filed.  (2)  The  evidence  showed  that 
the  property  levied  on  was  homestead 
property,  and  therefore  a  trust-estate,  and 
it  coald  not  be  levied  on  and  sold  under 
the  if.  Ai.,  but  plaintiff  should  commence 
equitable  proceedings  in  order  to  condemn 
tbe  trust-estate.  The  court  overruled  this 
motion,  and  claimant  excepted.  We  think 
this  ruling  of  the  court  is  in  accord  with 
the  decision  in  this  same  case,  which  will 
be  found  In  82  Ga.  222,  8  S.  E.  Rep.  185. 
Only  the  defendant's  aliquot  part  unaf- 
fected by  the  homestead  in  the  property 
levied  on  was  subject  to  the  execution,  not 
the  whole  property,  and  such  was  the  ver- 
dict of  the  jury.  In  our  opinion,  the  ver- 
dict of  tbe  Jury  was  right,  and  the  Judg- 
ment of  tbe  Court  below  is  affirmed. 


Davis  At  al.  v.  Jaokson  et  hI. 

(Supreme  Cowrt  of  Owr^fia.   Nov.  10,  1890.) 
Kosstnr — Attobkit'*  Lisn— Apfiaii— Rivibw. 

1.  In  an  Bction  on  a  contract  for  attorneys' 
fees,  plaintlSs'  evidence  showed  tbat  defendant 
asreed  to  pay  them  a  certain  sum  to  recover  for 
him  from  one  M.  certain  land ;  that  they  obtained 
a  decree  for  the  land  on  the  payment  to  M.  of  a 
certain  anm;  that  defendant  Jailed  to  make  the 
I^meot  within  a  reasonable  time,  though  plain- 
tins  informed  aim  tnat  they  would  procure  a 
deed  when  he  did  so;  and  that  they  (plalntifCs) 
then  filed  attorneys'  liens  against  the  land.  De- 
fendant testified  that,  by  the  oontraoLplalntifiB 
were  to  make  the  reqnired  payment  Held,  that 
the  eonrt  nroperly  refnsed  to  grant  a  nonsuit  on 
the  gronna  that  plalntllhi  had  not  complied  with 
their  contract. 

%,  Tbe  declaration  was  In  accord  with  plain- 
tUEs'  evidence,  and  alleged  that,  after  the  filing 
of  plaintUts'  lien,  defendant  paid  the  required 
money  to  H.,  who  conveyed  the  land  to  defend- 
ant's wife  and  son.  Held,  that  it  was  not  de- 
murable,  on  the  groond  that  it  showed  that 
plaintUBi  did  not  fiufiU  their  contract,  but  filed 
their  lien  ttetore  completing  the  agreed  services, 
aii,  if  they  agreed  to  prooore  a  deed  only  when 
defendant  paid  the  required  money,  their  lien  at- 
tached as  against  defendant,  on  recovery  of  the 
decree. 

8.  The  aooeptanoe  by  an  attorney  of  his  oli- 
eot's  note  for  his  fee  is  not  a  waiver  ot  his  stat- 
ntecyUeo. 

4.  Oronnds  of  motion  for  a  new  trial  not  in- 
sisted upon  on  appeal  will  not  be  considered  by 
the  supreme  court. 

Error  from  superior  court,  Fulton  coun- 
ty; M.  J.  Claukb,  Judge. 

Following  to  tbe  official  report:  "Jack- 
son ft  King  by  their  petition  alleged  that 


about  May  27, 1882,  they  were  employed 
as  attorneys  at  law  for  Henry  Davis,  to 
sue  for  and  recover  In  his  behalf  from  one 
Morris  a  certain  described  tract  of  land, 
and  to  have  canceled  and  delivered  up  by 
Morris  a  deed  which  he  held  tu  the  land, 
executed  by  Davis  and  bin  wife,  or  to  have 
Morris  forced  to  redeed  the  land  to  Duvis; 
that  Davis  and  his  wife  bad  deeded  the 
land  to  Morris  to  save  him  harmless 
against  any  liability  assumed  by  htm  in 
having  gone  npon  the  bond  of  Davis,  and 
also  to  secure  Morris  in  the  payment  of 
$60  and  Interest,  which  Davis  had  agreed 
to  pay  blm;  that  Davis  was  ready  and 
willing  to  pay  Morris  the  fSOand  interest, 
and  offered  to  do  so  after  all  liability  on 
the  part  of  Morris  on  tbe  bond  had  ceased, 
but  Morris  refnsed  to  redeed  tbe  property 
as  he  had  agreed ;  that,  tor  the  services  of 
plaintiffs,  Davis  agreed  to  pay  them  flOO, 
which  is  a  reasonable  fee  for  the  services 
which  they  rendered  him ;  thnt.  In  pursu- 
ance of  their  agreement,  about  June  8. 
1882,  they  filed  a  bill  in  equity  in  behalf  of 
Davis  against  Monis,  containing  all  of 
the  proper  allegations  and  prayers ;  that 
tbe  suit  came  on  for  final  adjudication  at 
the  fall  terra,  1883,  "Of  Fulton  superior 
court,  and  resulted  In  a  decree  in  favor  of 
Davis,  whereby  it  was  decreed  that  Mor- 
ris deliver  up  and  cancel  the  deed  made  to 
him  by  Davis  and  his  wife,  and  that  Davis 
recover  the  real  estate  upon  paying  or 
causing  to  be  paid  to  Morris  thesnm,  with 
interest,  for  which  it  had  been  deeded  to 
Morris  as  security ;  that  no  part  of  the 
f  100 fee  had  been  paid  petitioners;  that 
the  case  in  which  they  were  employed  had 
terminated,  and  their  services  were  then 
fully  and  completely  rendered;  that,  with- 
in 80  days  after  the  rendering  of  the  de- 
cree, they  filed  and  bad  recorded  in  the 
clerk's  office  of  Fulton  superior  court  their 
proper  claim  of  Hen  against  tbe  realty  for 
thesnm  of  flOO;  that  subsequent  to  the 
rendition  of  the  decree,  and  after  the  filing 
of  their  claim  of  lien,  Davis  paid  Morris 
the  money,  which  by  the  decree  he  was 
required  to  pay  in  order  to  obtain  a  re- 
conveyance, and  Morris  In  attempted  com- 
pliance with  the  decree,  but  through  mis- 
take, or  in  willful  dls^gard  thereof,  made 
his  quitclaim  deed  to  the  property  to  Da- 
vis'wife  and  son ;  that  tbe  effect  (m  the  de- 
cree and  the  payment  of  the  money  was 
to,  and  It  did,  at  least  so  far  as  petition- 
ers am  concerned,  revest  in  Davis,  and  re- 
convey  to  him  the  title  to  the  realty,  yet 
Davis  refuses  to  pay  them  the  money 
which  he  owes  them  for  fees  as  above  stat- 
ed. Defendants  Interposed  a  plea,  the 
nature  of  which  will  snfflciently  api>ear 
from  the  report  of  tbe  evidence.  They 
also  demurred  to  the  declaration,  on  the 
ground  that  It  showed  on  its  face  that 
plaintiffs  had  never  fulfilled  their  con  tract; 
and  that  they  had  filed  their  lien  before 
completing  the  services  they  had  agreed 
to  render.  This  demurrer  was  overruled. 
The  evidence  for  plaintiffs  tended  to  show 
that  Davis  engaged  plaintlRs,  as  attor- 
neys at  law,  to  represent  him  In  getting 
back  the  land ;  that  they  filed  the  bill  for 
blm,  prosecated  it,  and  obtained  a  decree 
in  bis  favor,  the  decree  ordering  Morris  to 
reconvey  to  Davis  npon  paymeu't  of  a  cer- 
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tain  sani,  and  beinKdated  October  6, 18S3; 

that  the  fee  of  $100  was  a  reasonable  cue, 
and  had  never  been  paid;  that  one  of 
plaintiffs  had  an  agreement  with  Davis 
ior  Davis  to  haul  sand  to  a  building  of 
this  plaintiff,  but  he  was  ^ven  a  ticlcet  for 
«ach  load  of  aand  hauled,  and  the  custom 
was  to  pay  such  tickets  wecltly,  but  the 
witness  who  testifled  upon  this  point  did 
not  know  bow  much  Davis  hauled,  nor 
what  was  done  with  the  tickets  given 
him ;  that  Davis  hauled  no  sand  after  Sep- 
tember 22,  1882;  that  Jackson,  of  plain- 
tiffs' firm,  did  not  agree  to  advance  any 
money  for  Davis  to  pay  Morris,  but  plain- 
tiffs were  simply  to  represent  Davis  a«  at- 
torneys in  the  case.  Flaintifts  introduced 
the  record  of  the  suit  filed  by  them  for  Da- 
vis against  Morris,  with  the  decree  in  the 
■case;  also  their  claim  of  lien,  and  the  deed 
from  Morris  to  Davis'  wife  and  son. 
Plaintiffs  ha vingclosed,  defendants  moved 
-a  nonsuit,  on  the  ground  that  it  had  not 
been  shown  that  plaintiffs  had  complied 
in  full  with  their  contract.  This  motion 
was  overruled.  The  testimony  Introduced 
•by  defendants  tended  to  show  the  follow- 
ing: The  agreement  between  Davis  and 
plaintiffs  was  that  plaintiffs  were  to  tender 
to  Morris  the  money  which  Davis  owed 
him,  and,  in  ose  Morris  accepted,  were  to 
pay  him  the  money,  and  take  from  hlra  a 
-deed  of  reconveyance  to  Davis.  If  ho  re- 
-fused,  they  were  to  institute  a  suit  to  com- 
pel him  to  accept  the  money,  and  make 
Davis  a  deed.  In  the  event  of  their  secur- 
ing a  favorable  decree,  they  were  to  pay 
Mon-is  the  amount  due,  and  get  a  deed 
-from  him  to  Davis.  That  for  all  this  Da- 
vis was  to  pay  flOO,  and  pay  it  in  sand 
hauled  to  Jackson's  building.  That  plain- 
tiffs obtained  a  decree  in  Davis'  favor,  but 
took  no  further  steps.  That  Davis  wait- 
•ed  several  months,  and  often  nrged  them 
to  carry  out  their  contract,  but  they  al- 
ways-pnt  him  oft.  That  finally  he  decided 
not  to  wait  on  them  longer,  sold  a  mule, 
-and  with  the  money  thus  obtained  paid 
Morris  and  got  the  deed.  That  he  had  to 
«ell  the  mule  at  a  sacrifice,  and  had  to  em- 
ploy another  lawyer  to  obtain  the  deed, 
to  whom  he  paid  920.  That  previously,  ac- 
-cording  to  his  agreement,  he  had  had  sand 
bauled  to  Jackson's  building,  as  much  as 
$100  worth.  That  be  could  not  read-  or 
write  and  kept  no  account,  and  did  not 
make  any  effort  to  see  if  the  sand  was 
-credited  on  the  fee,  but  supposed  Jackson 
would  keep  that  straight.  That  he  never 
received  any  money  for  the  sand  hauled, 
but  turned  over  the  sand  tickets  to  King, 
and  supposed  they  would  be  credited  on 
the  fee.  That  Davis  never  did  agree  to 
pay  the  whole  amount  demanded  of  him 
by  plaintiffs,  but  did  offer  to  give  King 
Bume  cnal  in  settlemeut  of  the  claim.  In 
rebuttal,  plaintiffs  introduced  evidence 
tending  to  show  the  following:  That  Da- 
vis bauled  sand  to  Jackson's  building,  for 
-every  load  of  which  he  was  given  a  ticket; 
that,  after  plaintiffs  entered  on  the  case, 
they  had  Davis  to  sign  a  note  to  them  for 
$100,  which,  when  paid,  and  not  before, 
was  to  be  in  full  of  all  their  services,  past 
•services,  and  those  still  to  be  rendered  in 
the  Morris  Case ;  that  the  note  was  not 
f)ald,  and  the  reason  plain  tilts  took  It  was 


that  Dayto  bad  applied  tor  a  bomestead, 
and,  before  it  was  granted,  plaintiUs 
wanted  a  showing  for  fee  with  homestead 
waived;  that  plaintiffs  represented  Davis 
in  several  other  matters  at  that  time,  and 
he  never  paid  them  any  money,  except 
what  came  from  the  sand  tickets,  wbicb 
was  abont  $36,  and  this  was  allowed  as 
a  credit  on  bis  account  with  plaintiUs  for 
services,  and  was  taken  into  account  in 
the  settlement  made  bet  ween  plaintiffs  and 
Davis  when  the  note  for  $100  was  given, 
that  after  obtaining  the  decree.  King  told 
Davis  how  much  he  was  t>i  pay  Morris, 
and  about  getting  the  deed  as  decreed,  and 
also  told  Davis  to  get  the  money,  and 
he  (King)  would  attend  to  it,  but  Davis 
never  got  the  money,  and  never  said  any- 
thing more  to  King  about  it,  until  after 
King  found  out  that  he  had  paid  the  mon- 
ey and  gotten  the  deed ;  that  several  times 
since  the  giving  of  the  note,  and  before  and 
after  this  suit  was  brongbt,  Davis  prom- 
ised to  pay  King;  and  that  plaintiffs  have 
also  brought  suit  on  the  note.  Plaintiffs 
also  introduced  the  note,  which  was  a 
homestead  waiver  note  for  $100,  dated 
September  22,  1882,  given  by  Da  via  to 
plaintiffs,  due  90  days  after  date,  tor  '  val- 
ue received.'  At  the  conclusion  of  the  evi- 
(lenc  in  rebuttal,  defendants  again  moved 
for  a  nonsuit,  on  the  additional  ground 
that  the  evidence  showed  that  plain  titts 
had  accepted  a  promissory  note  in  settle- 
ment of  their  claim,  which  motion  the 
court  overruled.  The  Jury  found  for  plain- 
tiffs the  amount  sued  for,  and  found  that 
the  property  mentioned  was  subject  to 
the  claim  of  lien,  and  defendants  moved 
for  a  new  trial  upon  the  followinggrroands : 
(1-8)  Verdict  contrary  to  law,  evidence, 
etc.  (4)  Verdict  contrary  to  the  follow- 
ing charge:  '  If  the  Jury  find  from  the  evi- 
dence that  the  plaintiffs  agreed  not  only 
to  sue  for  and  recover  the  land,  but  also 
to  secure  and  obtain  from  Morris  a  deed 
of  reconveyance  to  the  defendant,  and 
that  after  obtaining  the  decree,  by  their 
failure  or  refusal  to  act  further,  the  defend- 
ant Davis  was  compelled  to  employ  an- 
other lawyer  to  obtain  such  a  deed,  then 
the  amount  paid  by  Davis  to  such  otlier 
lawyer  should  be  deducted  from  the 
amount  claimed  by  plaintiffs.'  (5)  The 
court  erred  in  giving  the  charge  above 
quoted.  The  sixth  ground  the  court  did 
not  certify.  (7)  Error  in  denying  the  mo- 
tion for  nonsuit.  The  motion  was  over- 
ruled, and  defendants  excepted. " 

Blalock  &  Birnej',  for  plaintiffs  in  error. 
Jacksoa  &  King,  for  defendants  In  error. 

Simmons,  J.  1.  The  facts  of  this  rase 
will  be  found  in  the  official  report.  Under 
these  facts  the  trial  Judge  did  not  err  in 
refusing  to  grant  a  new  trial.  The  evi- 
dence was  conflicting  as  to  the  terms  of 
the  contract  between  Jackson  &  King  and 
Davis.  The  Jury  believed  the  witnesses  for 
Jackson  &  King,  as  they  had  the  right  to 
do,  and  the  evidence  of  these  witnesses 
fully  established  the  contention  of  Jack- 
son &  King.  The  verdict  therefore  Is  not 
contrary  to  the  evidence,  nor  strongly 
and  decidedly  against  the  weight  of  evi- 
dence, nor  contrary  to  law  and  the  princi- 
ples of  Justice  and  equity,  as  complained  of 
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in  the  first,  second,  and  third  ffronnds  of 
the  motion  for  a  new  trial. 

2.  The  fourth  ground  of  the  motion 
complains  that  the  verdict  is  contrary  to 
a  certain  part  of  the  charge  of  the  court 
Bet  oat  In  the  motion,  and  the  fifth  ground 
complains  that  this  part  of  the  charge 
was  erroneous.  These  two  grounds  were 
not  Insisted  npon  either  in  the  oral  argu- 
ment made  before  us  or  in  the  brief  of 
counsel ;  and,  under  the  mllngs  in  Brown 
r.  State.  82  Gu.  224,  7  S.  E.  Rep.  915,  and 
Parker  v.  Lanier,  82  6a.  216,  8  S.  E.  Rep. 
57,  we  decline  to  pass  npon  these  grounds. 

3.  The  only  remaining  ground  certified 
as  tme  by  the  trial  judge  Is  the  seventh, 
which  complains  that  the  court  erred  in 
denying  the  defendant's  motion  fornon- 
salt  on  the  ground  that  the  evidence 
Hhowed  that  the  plaintiffs  had  failed  to 
carry  out  their  contract,  and  also  that 
they  had  accepted  a  promissory  note  in 
settlement  of  their  claim,  and  therefore  had 
no  lien.  The  evidence  for  the  plaintiffs  in 
the  court  showed  what  the  contract  was, 
and  that  It  was  fully  complied  with  on  the 
part  of  Jackson  &  King.  They  testified 
that  Davis  was  to  pay  them  f  100  to  re- 
cover the  land  from  Morris;  that  they  did 
obtain  a  decree  compelling  Morris  to  re- 
convey  the  land  to  Uavls  upon  the  pay- 
ment by  Davis  of  a  certain  sum  ol  money ; 
that  they  notified  Davis  of  this,  and  re- 
quested him  to  raise  the  money  and  tender 
it  to  Morris,  and  told  him  that  when  this 
n'as  done  they  would  have  Morris  recon- 
vey  the  land  to  him ;  that  Dnvis  neglected 
to  raise  the  money  within  a  reasonable 
time,  and  that  they  had  their  liens  record- 
ed. Davis  testified  that  Jaclcson  &  King 
were  to  raise  the  money  and  pay  it  to 
Morris,  and  that  they  refused  to  do  so. 
This  testimony  being  in  on  the  part  of  the 
plaintiffs,  the  coum  did  not  err  in  declin- 
ing to  grant  a  nonsuit  on  the  ground 
that  Jackson  &  King  had  failed  to  carry 
out  their  contract. 

4.  Nor  did  the  court  err  In  overruling 
the  demurrer  to  the  declaration  upon  the 
ground  that  the  declaration  showed  on 
its  face  that  the  plaintiffs  had  never  ful- 
filled tbeir  contract,  and  had  filed  their 
lien  before  completing  the  services  they 
had  agreed  to  render,  and  therefore  could 
have  no  Hen  as  complained  of  In  the  ex- 
ceptions pendente  lite,  on  which  error  was 
assigned  here.  If  the  contract  between  the 
parties  was  as  stated  by  Jackson  &  King, 
the  court  did  right  in  overruling  the  de- 
murrer. According  to  their  statement  of 
the  terms  of  the  contract,  it  was  not  their 
duty,  but  was  the  duty  of  Davis,  to  fur- 
nish the  money  which,  under  the  decree, 
was  to  be  tendered  to  Morris;  and  If  Da- 
vis neglected  to  raise  the  money  for  this 
purpose,  it  would  not  deprive  them  of 
their  Men.  If  they  recovered  the  land  in  a 
suit  In  equity,  and  had  nothing  more  to 
do  than  to  procure  a  deed  from  Morris 
when  Davis  should  raise  the  money  to  pay 
him,  and  If  Davis  neglected  to  raise  the 
money  within  a  reasonable  time,  their  lien 
attached  to  the  land,  as  against  Davis, 
and  he  could  not  divest  it  by  declining 
or  r^hising  to  raise  the  money,  or  by  de- 
laying to  do  so  until  five  or  six  months 
thereafter,  and  then  paying  it  to  Morris, 


and  employing  another  attorney  to  pro- 
cure the  deed  from  Morris,  and  having  the 
deed  made  to  his  wife  and  son  instead  ot 
himself.  According  to  the  theory  of  Jack- 
son &  King,  (which  was  found  to  l>e  true 
by  the  Jury,)  their  lien  attached  to  the 
land  when  the  money  was  paJd  to  Morria 
by  Davis ;  and  this  distinguishes  the  facta 
of  this  case  from  the  facts  In  the  case  of 
Dsry  V.  TJsry,  64  Ga.  579,  relied  upon  by 
the  defendant  In  error.  In  that  case  Sam- 
uel Usry  had  obtained  a  verdict  against 
Peter  Dsry  for  400  acres  of  land,  on  the 
condition  that  he  would  refund  to  Peter 
Dsry  9987.50.  Samuel  Usnr  failed  to  com- 
ply with  the  conditions  of  the  verdict,  and 
did  not  refund  to  Peter,  or  otter  to  do  so, 
the  amount  of  money  required  by  the  ver- 
dict; and  this  court  held  that  Samuel'a 
attorneys  had  no  lien  on  the  land  as 
against  Peter  until  Samuel  had  complied 
with  the  terms  and  conditions  of  the  ver- 
dict, because  the  land  still  belonged  to 
Peter:  but  the  court  said  that,  when  Sam- 
uel should  become  entitled  to  the  posses- 
sion of  the  land,  his  attorneys  would  then 
become  entitled  to  a  lien  thereon  for  their 
fees.  So  In  this  case,  it  appearing  that 
Davis  had  complied  with  the  terras  of  the 
verdict  and  decree  by  paying  to  Morris 
what  was  due  upon  the  land,  his  attor- 
neys were  entitled  to  their  Hen  on  the 
land,  although  he  had  the  deed  made  to 
his  wife  and  son. 

6.  It  was  also  Insisted  that  the  court 
erred  in  not  granting  a  nonsuit  because 
Jackson  &  King  had  accepted  a  promis- 
sory note  In  settlement  of  their  claim,  and 
therefore  had  no  Hen.  We  know  of  no  law 
In  Georgia  which  would  deprive  an  attor- 
ney of  the  Hen  given  him  by  the  Code,  if  he 
takes  the  note  of  his  client  for  his  fee. 

Judgment  affirmed. 


Richmond  &  D.  R.  Co.  v.  Childress. 

{Supreme  Court  of  Georgia.    Nov.  10, 1880.) 

COUfON  CiJtKIERS— InjCRISS  TO  Passskoxbs — 
EVIDKSOB — D^M1.0BB. 

1.  FlalntUt,  11  years  of  age,  a  passenger  on 
defendant's  train,  was  thrown  by  the  backing  of 
an  engine  against  the  train  so  vtolentl;  acroaa 
one  of  the  seats  that  he  shortly  after  had  palna 
In  his  left  side  and  breast,  ana  for  months  suf- 
fered Intensely  therefrom.  It  was  claimed  that 
the  injury  was  permanent,  and  rendered  plaintiiT 
incapable  of  severe  exertion,  and  decreased  his 
oapaoity  for  labor  from  one-half  to  two-thirds; 
that  he  had  previously  been  bright  and  strong, 
bnt  since  he  had  been  doll  and  weakly.  Defend- 
ant's evldeaoe  showed  that  tbeenginewaa  backed 
against  the  train  by  an  employe  without  anthor- 
i^:  that  plaintiff's  father  said,  shortly  after  the 
accident,  that  plaintiff  had  merely  got  a  good 
shaking.  A  physician  testified  that  a  month  be- 
fore the  accident  he  had  treated  plaintiff;  found 
that  he  then  bad  a  difflonlly  in  breathing  and 
swelling  In  the  left  side;  that  plaintiS  looked 
very  delicate;  that  shortly  after  the  acotdeat 
plaintiff  was  worse,  bnt  in  witness'  opinion  this 
was  but  a  continuation  of  the  old  trouble,  a» 
there  was  then  no  evidence  of  physical  injury  ex- 
cept l^m  the  disease.  Other  physicians  tesufled 
that  plaintiff's  trouble  was  probably  from  dis- 
ease, and  not  from  the  accident.  Held,  that  a 
verdict  for  platntlfl  was  warranted. 

9.  In  snch  case,  a  verdict  for  95,000  is  not. 
excessive. 

Error  from  superior  court,  Pulton  coun- 
ty; M.  J.  Clarrb,  Judge. 


Digitized  by 


Google 


80UTHEASTEBN  KEFOBTEB,  Yoi.  12. 


(Ga. 


Following  Is  the  official  report :  "Chil- 
dresB,  by  bis  next  friend,  sued  the  railroad 
company  tor  damasea  for  a  personal  in- 
jury. Tbe  evidence  for  plaintiff  tended  to 
show  the  following:  Plaintiff  was  be- 
tween eleven  and  twelve  years  old  on 
June  4, 1887.  On  that  day  be  started  to 
Goodwin's  Crossing,  a  place  upon  defend- 
ant's road  where  Its  accommodation  train 
was  accustomed  to  stop  to  let  oft  and  take 
on  passengers.  He  went  to  the  Union 
Depot  In  Atlanta,  and  was  told  that  said 
train  was  ready,  and  he  got  on  the  train 
and  went  inside  the  door,  and  was  hold- 
ing to  the  door  when  the  englnecame  baclt 
and  struck  the  baggage-car  of  the  train 
with  great  violence,  which  caused  the  bag- 
gage-car to  strike  the  car  on  which  plain- 
tiff was.  and  he  was  thrown  across  one  of 
the  seats  in  the  car,  striking  bis  left  side 
on  the  comer  of  the  seat,  and  was  thrown 
down  in  the  car,  and  remained  on  the  floor 
about  five  minutes.  There  was  no  dispute 
as  to  the  fact  that  the  blow  griven  the  car 
was  very  much  more  severe  than  was 
proper.  Plaintiff,  about  an  hour  after- 
wards, by  another  train,  went  to  Good- 
win's Crossing,  which  was  about  ten  mllea 
from  Atlanta,  to  visit  his  grandfather,  re- 
malnlng  in  the  depot  until  the  other  train 
left.  He  felt  sore,  and  that  night  bad  a 
shortness  of  breath,  like  fainting  spells. 
Most  of  the  next  day  be  was  in  bed.  He 
was  sore  in  his  side,  and  had  a  great  deal 
of  pain,  and  came  back  to  Atlanta  about 
the  fourth  day.  On  that  day,  or  the  next, 
be  went  back  to  Goodwin's  Crossing.  He 
could  not  sleep  at  night;  suffered  a  great 
deal  of  pain  In  his  side  and  breast;  had 
to  l>e  propped  up  to  breathe.  About  the 
twelfth  day  after  the  accident,  an  abscess 
in  the  left  Inng  which  had  formed  broke, 
and  he  was  brought  back  to  Atlanta.  For 
a  long  time  he  suffered  Intensely.  The  dis- 
charge from  the  abscess  was  enormous. 
His  life  was  despaired  of.  He  had  to  be 
constantly  watched  and  supported  in  his 
coughing  spells.  He  was  confined  to  the 
bed  and  around  the  house  four  or  five 
months.  It  was  the  next  January  before 
be  went  to  school,  but  be  could  not  stay 
at  school  all  the  time,  because  he  was  not 
able.  During  that  period  he  bad  pain  in 
his  breast,  and  be  suffers  pain  and  incon- 
venience from  It  now.  The  injury  is  a  per- 
manent one.  It  has  resulted  in  an  affec- 
tion of  the  heart,  which  renders  it  neces- 
sary that  he  should  be  kept  quiet,  and 
which  win  prevent  bis  engaging  in  any 
occupation  requiring  severe  exertion,  so 
that  it  is  probable  his  capacity  to  do  any 
labor  requiring  much  physical  exertion 
has  been  lessened  from  one-half  to  two- 
thirds.  In  fact,  it  would  be  quite  unnafn 
forbim  to  engage  at  all  in  such  an  occupa- 
tion. Before  the  injury,  he  was  a  bright 
boy,  strong,  and  disposed  to  take  part  in 
active  exercises.  Since,  he  has  been  dnli,in- 
dinposed  to  engage  in  the  sports  usual  to 
boys  of  his  age,  weakly,  and  has  grown 
but  very  little,  his  weight  only  increasing 
from  about  seventy-five  pounds  before  he 
was  injured  to  eighty-two  pounds  at  the 
time  of  the  trial,  which  was  abont  three 
years  after  the  injury.  He  had  the  measles 
In  March,  1887,  for  about  a  week,— an  or- 
dinary attack,— and  afterwards  had  a  re- 


lapse with  which   he   was  troubled   for 
about  two  weeks;  but  he  was  improving 
and  gaining  strength,  and  there  was  no 
indication  of  any  serious  physical  trouble, 
at  the  time  he  was  Injured.    After  the  re- 
lapse from  the  measles,  and  before thetime 
be  was  hurt  on  the  train,  be  had  been  out 
of  the  house  part  of  the  time,  and  about 
on  the  streets  as  other  boys.    He  had  no 
pain  in  the  breast  before  be  was  hurt,  and 
did  not  have  much  cough  with  the  measles 
at  all.    He  struck  the  car-seat  Just  above 
his  heart.    Did  not  faint,  but  got  up  and 
walked  out.   He  did  not  think  at  the  time 
he  was  much  hurt.    He  bad  no  trouble 
with  hie  lungs  or  pleurisy  when   be  bad 
the  relapse  with  measles,  and  had  no  phy- 
sician except  bis  father,  who  is  a  physician. 
When  he  was  hurt  he  was  being  taken  to 
his  grandfather's  in  the  country  to  regain 
his  strength,  which  he  had  not  then  fully 
regained.    He  recovered  from  the  relapse, 
mentioned  above,  about  the  first  week  in 
April.    He  belonged  to  a  long-lived  family 
in  which  there  was  no  predisposition  to 
lung  trouble,  consumption,  or  anything 
of  tbe  kind.    His  fatber  testified,  among 
otber  things,  that  he,  witness,  thought  he 
was  permanently  disabletl,  to  the  extent 
of  one-half  of  his  capacity ;  and  another 
witness  testified  tbat  hlscapaclty  to  labor 
and  earn  money  was  lessened  one-balf  or 
two-thirds.    An  abscess  is  morefreqaently 
the  result  of  pneumonia,  or  tbe  relapse  of 
measles,  than  of  a  blow  or  physical  in- 
jury; but  it  Is  not  Impossible  or  Itoprolv 
able  that  one  would  be  caused  from  a 
blow  or  external  violence.    In  the  opinion 
of  medical  witnesses  ivho  examined  plain- 
tiff, the  abscess  In  this  case,  and  its  attend- 
ant results,  were  caused  by  tbe  injury  he 
received  on  thetraln.    There  was  external 
indication    of  the  injury,  a  braise  right 
along  plaintiff's  ribs,  etc.    The  plaintiff 
put  in  evidence  tbe  Carlisle  mortaUty  and 
annuity  tables.    The  evldenoe  for  defend- 
ant tended  to  show  that  on  tbe  afternoon 
of   the   injury  its   hostler  engineer    bad 
brought  down  the  accommodation  train 
and  engine,  together  with  another  engine, 
to  near  the  Union  Depot,  and  bad  taken 
the  other  engine  and  put  it  on   another 
track;  that  there  was  a  flagman,  or  train 
hand,  connected  with  the  accommodation 
train,  who  was  on  the  train  at  the  time 
it  was   backed  down,  as   above  stated, 
and  who  was  left  oa  the  train  by  the  en- 
gineer; that    this  flagman,  withoat  au- 
thority, backed  the  accommodation  train 
under  the  depot,  started  with  the  mgine 
of  the   accommodation  train  across  tbe 
crossing  which  ran  by  the  depot,  reversed 
the  ensrine,  ran  it  back  under  tbe  depot, 
and  struck  the  cars,  breaking  down  tbe 
platlorm  of  the  baggage-car,  and  break- 
ing tbe  tank  on  the  tender  attached  to  the 
engine.    The  hostler  bad  never  seen  this 
flagman  try  to  run  an  engine  before.    He 
was  not  on  the  engine  the   hostler  was 
running,  nor  was  be  on  the  engine  of  the 
accommodation  train  until  after  the  host- 
ler had  moved  off  with  the  engine  be.  tbe 
bos^'ler,   was    on.     While  plaintiff    was 
waiting  in  the  depot  to  take  the  other 
train,  his  father  stated  to  a  witness   that 
the  boy  complained  of  his  leg;  that  was 
all.    Hurt  his  leg  some  way,  and  got  a 
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pretty  good  shaking,  or  eometblng  like 
that.    A  phyBlcian  testified  that  In  May, 
18S7,  he  was  called  to  treat  plaintiff.    Un- 
deratood  he  had  the  measles,  and  that  he 
had  a  coagb,  and  that  there  was  a  dlffl- 
calty  aboot  bis  breathing,  swelling  In  his 
left  side.    He  examined  the  boy  and  lonnd 
the  BvreUlng  In  his  left  side,  Just  above  the 
stomach,  and    thinks   that   swelling  was 
caased  by  an  effaslon  of  serum  inside  the 
pkora  cavity.    The  boy  looked  very  deli- 
cate then,  and  looks  better  now.    A  few 
days  after  the  accident,  he  saw  the  buy 
crossing  the  road  in  front  of  bis  grand- 
father's residence,  with  a  basket,  going 
to  the  apple  orchard.    A  few  days  after 
that,  he  was  called  In  to  see  the  boy,  who 
had  a  relapse.    His  cough  and  cold  and 
dtfficnlty  of  breathing  seemed  to  be  worse, 
and  his  opinion  was  then,  aad  was  at  the 
time  of  the  trial,  that  this  relapse  had  not 
been  cansed  by  a  fresh  Injary,  bat  was  a 
contlnnatlon  of  that  old  trouble,  or  rather 
a  relapse.     When  he  was  called  in  he  ex- 
amined the  boy  again,  and  found  no  evi- 
dence of  any  physical  Injury  of  any  kind, 
except  from  the  disease.    He  examined  bis 
chest  and  lungs,  and  there  were  no  bruises 
or  any  discoloration  to  show  that  he  had 
been  struck  anywhere.    This  was  about  a 
week  before  tbe  boy  got  so  bad  off.    He 
did  not  complain  about  the  collision  to 
witness,  or  about  being  hurt,  though  his 
father  said  he  was  burt.     Witness  was 
treating  him  for  a  contlnnatlon  of  his  old 
trouble, — tbe  shortness   of  breath.    Had 
noticed   there  was  that  symptom  before 
this  accident.  Had  bim  propped  up  in  bed 
in  May  on  account  of  It,  etc.    Much  med- 
ical testimony  was  introduced  for  defend- 
ant, some  of  It  being  the  testimony  of  phy- 
sicians who  bad  made  an  examination  of 
the  boy,  and  that  evidence  tended  to  show 
that  he  was  suffering  from  no  heart  trou- 
ble; that  be  bad  never  had  an  abscess ;  that 
there  was  no  external  evidence  of  bis  hav- 
ing rtsceived  the  injury:  thuthehad  some 
slight  difficulty  in  brebthlng,  which  was 
probably  the  result  of  an  attack  of  plenri- 
Ky  or  saccessive attacks,  which  had  caused 
■a  thtckcning  of  tbe  plear&on  the  outer 
-surface  of  tbe  lower  portion  of  thelettiung; 
that  tbts  pleurisy  may  have  been  the  re- 
sult of  some  disease,  snch  as  pneumonia 
or  measles;  and   that  It  was  extremely 
Improbable,  If  not  Impossible,  that  an  ab- 
'ScesR,  snch  as  it  was  alleged  this  boy  had 
suffered  from,  could  be  caused  by  a  blow 
or  an  external  injury,  unless  It  had  been 
attended  by  some  fracture  of  the  ribs,  al- 
thoogb  it  was  possible  that  If  there  had 
been  prevluns  inflammation  a  blow  might 
have   aggravated   it."     Tbe  jury  found 
forplalDtilf  $5,000,  and  defendant  moved 
for  a  ne^v  trial  upon  tbe  grounds  that  the 
verdict  'was   contrary  to  law,  evidence, 
etc..  and  excessive.    The  motion  was  over- 
ruled, and  defendant  excepted. 

Jackaoa  <f  JaekBoa,  for  plaintltfis  In  er- 
ror. C.  T.  LadaoB  and  J.  T.  Glean,  for  de- 
fendant in  error. 

Blkcxuct.  C.  J.   On  theestabllshed  prin- 

•clples  of  trial  by  Jury,  the  verdict  was 

warranted  by  the  evidence,  both  as  to 

liability  for  the  Injury  and  amount  of  tbe 

'  damages.    Judgment  affirmed. 


PoBT  RoTAL  &  W.  C.  Bt.  Co.  t.  OuFrm. 

(Supreme  Court  of  Oeorgia.    Nov.  IS,  1890.) 

AppxAii— Rsvixw— Cksdibiijtt  or  WiTHsaass— 
FiBxs  8bt  bt  LoooMonvsa. 

1.  Where  therewos  evidence  tosnpport  svns 
diet,  and  the  triftl  oonrt  was  satisfled  tnerewitii, 
it  will  not  be  dlstnrbed. 

i.  A  charge  that  "when  a  witnesa  aweaet 
wlUAiUy  and  knowingly  falsa  to  a  material  alle- 
gation, then  it  is  the  right  of  the  ]ui7  to  disre- 
gard The  testimony  ot  snch  witness, "  Is  proper 
as  far  as  it  goes. 

8.  Is  an  actlMi  for  injuries  by  Are  alleged  to 


satis- 
way 

than  from  the  engine,  then  retnm  a  verdict  for 
defendant, "  does  not  imply  that,  if  the  Are  orig- 
inated trom  the  engine,  defendant  Is  liable,  with- 
out farther  proof  that  it  occnrred  by  reason  of 
defendant's  negligence,  as  alleged. 

Error  from  city  court,  Richmond  eout<- 
ty;  Eve,  Judge. 

J.  Ganahl,  for  plaintiff  in  error.  Twiggs 
A  Verdery,  for  defendant  in  error. 

Blandford,  J.  A  verdict  was  had  for 
the  defendant  in  error  in  the  court  below. 
Tbe  railway  company  moved  for  a  new 
trial,  which  was  denied.  The  first  two 
grounds  of  the  motion  are  the  usual  ones, 
—that  the  verdict  of  the  jury  Is  contrary 
to  the  evidence,  without  evidence  to  sup- 

Eort  it,  etc.  We  cannot  agree  with  the 
earned  counsel  for  the  plaintiff  in  error 
who  argned  this  case,  we  think  there 
was  sufficient  evidence  to  anthorize  tbe 
verdict  of  tbe  jury.  While  we  might  not 
have  rendered  the  same  verdict  had  we 
been  on  tbe  jury,  yet,  when  the  jury  bad 
evidence  upon  which  to  base  their  verdict, 
and  the  court  below  was  satisfied  with  it, 
we  do  not  feel*  authorised  to  interfere 
therewith.  The  next  ground  contended 
for  by  the  plaintiff  in  error  is  that  the  jury 
failed  to  consider  tbe  contributory  negli- 
gence on  the  part  of  the  defendant  In  er- 
ror. We  have  considered  this  case  very 
carefully,  and  we  do  not  see  bow  the  de- 
fendant In  error  in  any  way  contributed 
to  the  Injury  she  received  from  fire.  She 
was  not  at  home  nr  near  by  when  the  fire 
began,  and  it  does  not  appear  that  she 
bad  any  part  or  lot  in  it.  It  is  com- 
plained, further,  that  the  court  erred  in 
charging  the  Jury  as  follows:  "When  a 
witness  swears  willfully  and  knowingly 
false  to  a  material  allegation,  then  It  Is 
the  right  of  the  jury  to  disregard  the  tes- 
timony of  such  witness."  It  is  inslBted 
that  the  Implication  in  this  charge  that 
the  Jury  bad  a  right  to  believe  a  proven 
falsehood  is  stronger  than  tbe  assertion 
that  they  had  a  right  to  disregard  it.  The 
statement  by  the  court  objected  to  is.  to 
our  minds,  a  clear  statement  of  the  law, 
as  far  as  It  goes;  and, if  any  farther  state- 
ment should  have  been  made  by  the  court 
to  tbe  Jury,  tbe  same  should  have  been  re- 
quested by  counsel,  who  now  complain. 
In  looking  at  the  charge  Itself,  we  see  that 
tbe  court  did  state  to  the  jury  that,  where 
a  witness  has  been  Impeached  by  showing 
that  what  he  swore  to  was  false  in  some 
particulars,  they  might  disregard  bis  tes- 
timony as  to  all  other  facts  testified  to  by 
him,  unless  corroborated  by  other  circum- 
stances. 


Digitized  by 


Google 


804 


SOUTKEASTEBN  BEFOBTEB,  Yoi..  12. 


(6a. 


Error  Is  assigned  also  to  the  following 
charge  of  the  conrt :  **  It  you  are  satisfied 
that  the  fire  originated  In  some  other  way 
than  from  the  engine,  then  return  a  ver- 
dict for  the  defendant."  It  Is  insisted  that 
this  charge  implies  that  if  the  fire  did  orig- 
inate from  the  engine,  the  company  was 
liable  without  the  further  proof  that  it 
occurred  by  reason  of  the  negligence  set 
out  in  the  petition ;  that  is,  in  uot  having 
approved  spark-arresters  and  fire-boxes, 
and  la  snlferiug  the  track  to  be  covered 
with  rubbish.  We  do  not  think  this 
charge  is  liable  to  the  implication  sought 
to  be  ingrafted  upon  it;  and,  besides, 
plaiutiS  in  error  did  not  ask  any  further 
instructions  to  the  Jury  than  were  given. 
The  Judgment  of  the  court  below  is,  there- 
tore,  affirmed. 


Bbldino  v.  Johnson. 

(Sujmme  Court  q/  Georgia.    Nov.  12, 1890.) 

Dbath  bt  WBONortn,  Act— Sals  of  Liqnoit— 
Civn.  Damaobs. 

1.  The  facts  that  defendant  furnished  liqnor 
to  a  third  person  while  the  latter  was  driink,  and 
failed  to  protect  plaintiff's  husband  from  such 
person,  and  tiiat  the  latter  killed  plaintiff's  hus- 
band in  defendant's  saloon,  while  defendant  was 
present,  deceased  not  belnx  there  as  a  guest,  do 
not  render  defendant  liable  in  damages  tor  the 
killing,  under  Acts  (H.  1887,  p.  45,  allowing  a  i«- 
oovery  for  death,  caused  by  crime,  or  "criminal 
or  other  negligence. " 

i.  Flaintiff's  declaration  alleged  that  defend- 
ant sold  liouor  to  her  husband  and  W.  in  the 
furenoon  of  a  cwtain  day;  that  a  quarrel  then 
■rose  between  her  husband  and  W. ;  that  in  the 
afternoon  her  husband  went  to  the  saloon,  and  W. 
being  there  the  quarrel  was  renewed,  and  W. 
killed  her  hustmnd;  that  W.  jvas  at  the  time  in- 
toxicated by  liquors  fumisbefl  him  by  defendant; 
and  that  defendant  had  sold  liquor  to  W.  when 
the  latter  was  drunk,  and  known  by  defendant 
to  be  w.  HeUL,  that  the  declaration  was  proper- 
ly dismissed,  as  the  damages  were  too  remote 
under  Code  Oa.  U  8073,  8078,  providing  that  dam- 
ages are  too  remote  which  are  only  the  possible 
result  of  the  tortious  act,  or  are  caused  by  other 
contingent  circumstances,  and  that  "damages 
traceable  to  the  act,  but  not  its  legal  or  material 
consequence,  are  too  remote  and  contingent. " 

Error  from  city  conrt  of  Atlanta ;  Van 
Epps,  Judge. 

Following  is  the  official  report:  "Mrs. 
Belding,  as  the  widow  of  Neal  Belding, 
sued  Johnson  and  Whitlock,  making  the 
following  allegations  in  her  declaration: 
About  9  o'clock  on  the  morning  of  April 
2»,  1889,  her  hneband  and  Whitlock  met  In 
the  bar-room  of  Johnson,  and  drank  in- 
toxicating liquors  together,  and  soon  be- 
came engaged  In  a  dispute,  which  ended  at 
that  meeting  in  the  bet  of  a  watch,  which 
her  husband  agreed,  at  the  suggestion  of 
Whitlock,  should  be  held  by  one  Sloan,  a 
clerk  In  the  bar-room.  Her  husband  and 
Whitlock  then  left  the  saloon,  but  after- 
wards returned,  and  her  husband  said  he 
would  withdraw  the  bet,  aud  demanded 
his  watch ;  but  to  this  Whitlock  objected, 
and  Sloan  refused  to  surrender  it  without 
Wbltlock's  consent.  Her  husband  and 
Whitlock  had  angry  words  about  themat- 
ter,  Whitlock  by  thatthne  being  under  the 
inflaence  of  liquor  purchased  at  Johnson's 
saloon.    Whitlock  agreed  to  let  her  bus- 


band  have  his  watch,  it  he  would  pay 
Whltlouk's  expenses  of  that  day  at  the 
saloon,  which  proposition  her  husband 
declined.  This  was  about  11  o'clock  in  the 
forenoon.  In  the  afternoon  he  went  to 
the  saloon,  and  demanded  bis  watch 
again.  Whitlock  was  then  considerably 
under  the  Influence  of  liquors,  purchased 
at  Johnson's  saloon,  and  that,  too,  while 
Whitlock  was  drunk,  and  was  known  to 
be  by  Johnson.  Whbn  her  husband  de- 
manded his  watch  In  the  afternoon,  Whit- 
lock refused  to  allow  htm  to  have  it,  and 
they  then  quarreled  In  the  saloon.  In  the 
presence  of  Johnson  and  his  clerks,  threat- 
ening to  flght,  and  Belding  made  prepara- 
tions to  fight  by  pulling  oO  his  cuat  and 
hat,  whereupon  Whitlock,  without  cause, 
shot  and  killed  him.  Johnson  was  the 
owner  and  proprietor  of  the  saloon,  and 
Invited  her  husband  and  all  other  persons 
there  to  drink,  promising  him  and  all 
others  that  he  would  maintain  order,  and 
protect  all  persons  from  violence  by  any 
person  in  his  bar-room;  but  he  not  only 
failed  to  do  this,  but  sold  liquor  to  Whit- 
lock when  he  was  drunk,  knowing  that 
Whitlock,  when  under  the  influence  of 
liquor,  was  a  violent  and  dangerous  man. 
and  that  Whitlock  and  her  husband  were 
angry  with  each  other,  and  that  Whitlock 
had  threatened  to  whip  her  husband. 
Johnson  and  his  servants  continued  to 
furnish  liquors  to  Whitlock,  when  they 
knew  he  was  drunk,  and,  instead  of  pro- 
tecting her  husband  against  Wbltlock's 
violence,  stood  by  and  saw  him  shoot  her 
husband  down,  without  cause,  and  with- 
out attempting  to  protect  him,  and  with- 
out uttering  one  word  of  remonstrance. 
The  difficulty  conld  have  been  averted, 
and  the  life  of  her  husband  saved,  if  John- 
son had  refrained  from  selling  Whitlock 
liquor,  and  discharged  his  duty  in  keepIng^ 
order,  and  protecting  her  husband  from 
Whitlock's  violence.  At  the  time  her  hus- 
band was  killed,  he  was  healthy  and 
strong,  30  years  old,  able  to  earn  by  his 
labor  flOO  per  month,  etc.,  and  she  baa 
been  deprived  of  his  earnings  and  protec- 
tion by  the  wrongful  and  Illegal  conduct 
of  defendants.  Wherefore  she  sued,  alleg- 
ing that  she  had  been  damaged  f  20,000. " 
To  this  declaration  Johnson  Interposed  a 
general  demurrer,  which  was  sustained, 
and  the  action  dismissed  as  to  him,  and 
plaintiff  excepted. 

T.  P.  Weatmoretand  and  L.  B.  Anstio, 
Jr.,  for  plaintiff  in  error.  Arnold  A  Arnold, 
for  defendant  in  error. 

Simmons,  J.  Under  the  tacts  alleged  ta. 
the  declaration,  which  will  be  foond  set 
out  in  the  official  report,  there  was  no  er- 
ror in  sustaining  the  demurrer  and  dis- 
missing the  case.  Under  these  facta,  w» 
do  not  think  Johnson  was  liable  to  the- 
widow  of  Belding  on  account  of  ber  bos- 
band's  having  been  killed  by  Whitlock  in 
Johnson's  bar-room.  The  declaration  al- 
leges that  Johnson  sold  liquor  to  these- 
parties  in  the  forenoon,  and  that  the 
quarrel  between  the  latter  then  originat- 
ed, in  regard  to  a  wager  they  had  made : 
yet  the  homicide  did  not  occur  until  the- 
afternoon,  when  Beldtngagaln  enterPKl  the- 
bar-room   for  the  purpose  of  obtaiuinic 
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the  watch  he  had  wagered  with  Whitloek 
Id  the  forenoon.  He  did  not  enter  as  a 
costomer  or  g^est,  but  upon  his  own  prl- 
Tate  bnalneas.  He  then  met  Whitloek  the 
last  time,  the  quarrel  was  renewed,  and 
be  was  ktUed.  Oar  statute  allows  a  re- 
Guvery  by  certain  named  persona  for  a 
homicide,  when  "the  death  of  a  human  be- 
inii:  reaaits  from  a  crime,  or  from  criminal 
or  other  negligence. "  Acts  1887,  p.  45.  It 
ia  sought  to  make  Johnson  liable  in  this 
action,  because  he  furnished  liquor  to 
Wbitluck  when  drunk,  and  failed  to  pro- 
tKt  Belding  against  Whitloek,  both  being 
in  hla  saloon  at  the  time  of  the  homicide, 
and  Jolinson  himself  being  present.  Un- 
der tlie  facts  as  alleged,  we  do  not  think 
this  was  aach  negligence  or  misconduct  on 
the  part  of  Johnson  as  would  authorise 
the  widow  to  recover  against  him,  es- 
pecially as  Belding  was  not  even  a  guest 
or  customer  of  Johnson  at  the  time. 

Our  Code  (sections  S072. 8073)  declares: 
"If  the  damages  are  only  the  imaginary 
or  possible  result  of  the  tortious  act,  or 
other  and  contingent  circumstances  pre- 
ponderate largely  In  causing  the  injurious 
effect.  8Dch  damages  are  too  remiite  to  be 
the  baaia  of  recover.v  against  the  wrong- 
doer. "    "Damages  which  are  thelegal  and 
natural  result  of  the  act  done,  though  con- 
tingent to  some  extent,  are  not  too  re- 
mote to  be  recovered.    Butdamagestrace- 
able  to  the  act,  but  not  Itslegal  ornatnral 
consequence,  are  too  remote  and  contin- 
gent. "    Under  tliese  sections  of  the  Code, 
we  think  the  damages  too  remote  to  be 
recovered.    "Other  and  contingent  clrcum- 
Rtances"  preponderated  largely  In  causing 
the  homicide,  and  the  damages,  though 
traceable  remotely  to  the  act  of  selling  the 
liqnor,  are  not  the  "legal  and  natural  con- 
iic<iuence''  of  the  act.    They  do  not  arise 
directly  from  that  act,  but  from  the  act  of 
shooting,  and    indirectly   from    the    bet 
made     between    Belding    and   Whitloek, 
Whitlock's  refusal  to  give  up  the  watch, 
and   Beldlng's  return  in  the  afternoon  to 
recover  it,  and  hiis  preparation  for  a  fight 
with    Whitloek.    These  indirect  elements 
are  more  proximate  than  is  that  of  fur- 
nlKhing  the  liquor.    There  are  many  cases 
in  the  reports  where  recoveries  have  been 
bad  against  bar-room  keepers  for  injuries 
Arising  from  the  sale  of  liquor  to  persons, 
bat  all  of  them,  so  far  as  we  have  asrer- 
taine«I,  except    the  csHe   of   Rommel    v. 
>^-hambacher,  120  Pa.  St.  679, 11  Atl.  Hep. 
779,  are  founded  wholly  upon  special  stat- 
utes autborixing  recovery  for  aach  injuries. 
In  no  other  state  has  the  right  to  recover 
tteen  placed  upon  common-law  principles' 
and  several  of  the  courts,  in  discussing  the 
cjuestlon,  say  that  no  recov«*ry  could  be  had 
n.t  common  law.    As  we  have  no  special 
fttatate  in  this  state  authorising  such  re- 
covery, and  as  the  two  sections  above  cit- 
ed from  our  Code  are  declaratory  of  the 
ooromon-law  of   this    state,  and    as  we 
tliink  that  under  these  sections  the  dam- 
ages claimed  are  too  remote,  weafhrm  the 
jodgmmt  of  the  court  below  sustaining 
the  demnrrer,  and  dismissing   the  case. 
Even    Bommel    v.   SchambacUer,  supra, 
-«s-oaldnot  be  a  precedent  for  recovery  in 
^    case  of  bomidde:  for,  at  common  law, 
tiomicide  gave  no  cause  of  action.    Be- 
v.l28.i!:.no.7— 20 


Bides,  Pennsylvania  had  a  statnte  upon 
which  the  decision  in  that  case  could 
have  been  predicated.    Judgment  affirmed. 


KiMBBELL  et  al.  V.  Waltbbs  et  aJ. 

(Supreme  Court  of  Oeorgia.    Nov.  10,  1890.) 

INSOLVXNOT — Rights  or  Chbditohs — Iniunotios. 

1.  The  act  of  1881,  (Code,  i  8149a,)  for  olosincr 
up  an  Insolvent  firm  of  traders,  does  not  apply, 
the  firm  having  been  dissolved,  and  its  business 
having  been  thereafter  actually  stopped  by  seiz- 
ure of  its  stock  in  trade,  mider  legal  process,  to 
its  full  value,  some  days  aotecedent  to  the  flline 
of  the  present  proceeding  against  the  firm. 

2.  Creditors  who  have  not  reduced  their  de- 
mands to  judgment,  and  who  Ixave  no  lien  other- 
wise, osnnot,  as  a  general  role,  under  the  generaX 
law,  enjoin  their  debtors  from  selling  or  aispos- 
ing  of  their  property. 

8.  There  being  no  right  to  enjoin  the  debtors 
themselves  from  parting  with  their  property, 
an  injunction  against  a  creditor  holding  real  es- 
tate as  security  restraining  him  from  restoring  it 
after  his  claim  is  satisfied  should  not  have  been 
granted. 

4.  In  order  not  to  interfere  with  that  element 
of  the  case  which  looks  to  reclaiming  goods  as 

Srooured  by  fraud  in  the  purchase  thereof,  tha 
ebtors  are  left  to  stand  and  remain  enjoined 
from  selling  or  disposing  of  any  goods  parchased 
of  these  creditors. 
(SyUabus  by  the  Covin.) 

Error  from  superior  court,  De  Kalb 
county;  Clark,  Judge. 

Simmoos  &  Corrigan,  for  plaintiffs  in  er- 
ror. E.  C.  Kontt  and  W.  R.  Browu,  for 
defendants  in  error. 

Per  Curiam.  This  was  a  proceeding 
under  the  insolvent  traders'  act  of  1881, 
(Code,  f  8149«  et  seq.)  The  judge  denied 
the  application  for  Injunction  and  receiver, 
as  prayed  for,  but  granted  an  injunction 
"restraining  defendants  from  seliing,  or 
otherwise  disponing  of,  their  property  un- 
til the  final  decree  on  said  petition,  and 
that  M.  C.  &  J.  F.  KIser  shall  be  enjoined 
from  reconveying  or  returning  the  title- 
deed  he  holds  from  Klmbrell  should  their 
mortgage  claim  be  satisfied  out  of  the 
mortgage  property,  or,  if  any  balance 
should  bo  paid,  that  balance,  but  to  bold 
said  deed  subject  to  the  iinal  decree  upon 
said  petition. "  As  all  the  defendants  are 
restrained  from  selling,  or  otherwise  dis- 
posing of,  their  property,  this  order,  liter- 
ally taken,  would  include  M.  C.  &  J.  F. 
Kiser  &  Co.,  Mrs.  Jane  Klmbrell,  nnd  the 
sheriff,  all  of  whom  acknowledged  service 
as  defendants,  as  well  as  the  debtors,  J. 
H.  Klmbrell,  Sr.,  and  J.  D.  Klmbrell.  con- 
stitatlug  the  firm  of  J.  H.  Klmbrell,  Sr.,  & 
(3o.  We  have  no  doubt,  however,  that  It 
was  the  purpose  of  the  judge  to  restrain 
only  these  debtor  defendants  from  selling 
or  disposing  of  their  property. 

1.  The  first  question  is,  could  this  be 
done  under  the  facts  of  the  case  presented  - 
to  us  in  this  record?  J.  H.  Klmbrell,  Sr.,  & 
Co.  became  indebted  as  a  firm  of  traders 
to  the  plaintiffs  in  the  petition,  and,  while 
so  Indebted,  executed  a  mortgage  upon 
their  stock  in  trade  to  M.  C.  &  J.  P.  Kiser 
&  Co.  on  the  5th  of  February,  1880.  They 
dissolved  their  partnership  on  the  same 
day,  bat  it  seems  their  stock  remained  in 
the  store  and  was  ottered  for  sale  as  usual 
in  a  continnous  business  until  it  was  seised 
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by  the  sheriff,  by  vlrtne  of  the  tt.  Ik.  In 
favor  of  M.  C.  &.  J.  F.  Klser  &  Co.,  Issued 
upon  the  mortgage  which  bad  been  given 
to  them  on  the  6th  of  February.  The  ex- 
act date  of  this  levy  does  not  appear,  but 
it  was  before  the  plaintiffs  commenced 
their  proceeding,  which  was  on  the  let  ol 
March,  1890.  The  inference  may  be  drawn 
that  it  was  at  least  a  weelc  before  that 
time,  for  the  plaintiffs  allege  that  the  sale 
by  the  sheriff  was  advertised  to  take  place 
on  the  8d  day  of  March.  The  general  law 
(Code,  §  8972)  requires  such  sales  to  be  ad- 
vertised tor  four  weeks,  but,  by  special  or- 
der, they  may  take  place,  where  the  prop- 
erty is  perishable,  or  expensive  to  keep, 
after  10  days'  advertisement.  Id.  S  3618. 
The  mortgage  was  foreclosed  on  February 
17th.  The  evidence  in  the  record  indicates 
that  the  stock  of  goods  levied  upon  was 
not  more  than  sufficient  to  pay  the  mort- 
gage, and  there  is  no  clear  evidence  that 
the  firm,  as  such,  owned  other  property. 
It  is  manifest  that,  by  reason  of  the  disso- 
intloD  of  the  partnership,  and  the  seizure 
of  its  effects,  the  flrui  had  ceased  to  be 
traders  before  the  plaintiffs  proceeded 
against  it.  This  being  so,  the  traders'  act 
of  1881  did  not  apply,  and  tlie  Judge  had 
no  power  to  g^ant  any  injunction  by  vir- 
tue of  that  act.  "It  is  to  stop  the  trade 
of  a  firm  of  traders  who  owe  money,  If 
they  do  not  pay  on  demand,  that  the  act 
was  passed.  These  two  are  no  longer 
such  traders,  and  were  not  when  the  bill 
was  brought. "  Scott  v.  Jones,  74  Oa.  763; 
Comer  v.  Coates,  69  Ga.  491 ;  Coates  v.  Al- 
len, 71  Oa.  7H7;  Blanchard  v.  Vansyckle, 
70  Oa.  278. 

2.  Doubtless  the  Judge  took  this  same 
view  of  the  subject,  for  be  declined  to  ap- 
point a  receiver,  and  grant  an  injunction,' 
as  prayed  for,  but  simply  enjoined  the 
debtors,  in  general  terms,  from  selling  or 
disposing  of  their  property.  But  such  an 
Injunction  could  not  be  granted  without 
direct  aid  from  the  act  of  1881,  for  the  rea- 
son that  the  plaintiffs  had  no  lien,  by 
Judgment,  mortgage,  or  otlierwise,  the 
^ebts  in  tbeir  favor  being  of  no  higher 
rank  than  promissory  notes.  For  this  de- 
-cision  we  r^er  to  the  cases  above  cited. 

8.  'The  next  question  is  as  to  the  special 
Injunction  granted  against  M.  C.  &  J.  F. 
Kiser.  That  was  equally  unwarranted; 
tor,  if  the  plaintiffs  were  in  no  condition 
to  restrain  tbeir  debtors  from  disposing 
of  tbeir  property,  they  were  not  in  a  con- 
dition to  hold  up  any  of  that  property  in 
the  hands  of  theKisersto  await  the  result 
of  this  suit.  The  deed  held  by  the  Kisers 
to  which  the  injunction  relates  was  not  a 
conveyance  of  partnership  property,  but 
ol  the  Individual  property  of  one  of  the 
partners,  J.  U.  KImbrell,  iSr.,  the  object  of 
which  was  to  give  Kiser  &  Co.  additional 
security  tor  their  debts  against  the  firm  of 
KImbrell  &  Co.  Why  should  the  Kisers 
be  restrained  from  surrenderingthat  deed, 
whether  their  debt  should  be  paid  or  not. 
If  tbey  chose  to  surrender  it,  and  rely 
wholly  on  the  firm  property  tor  the  collec- 
tion of  their  ilebts?  What  right  would 
that  give  other  creditors  of  the  firm  to 
complain,  such  other  creditors  having  no 
lien  either  upon  the  property  embraced  in 
the  deed  or  any  other  property  ? 


4.  In  dealing  with  the  injunction  grant- 
ed, we  treat  as  unimportant  to  the  pres- 
ent statua  of  the  case  the  allegation  of  the 
plaintiffs  that  some  of  the  debt  in  tbeir 
favor  was  created  by  fraud,  and  the  con- 
sequent feature  uf  the  petition  looking  to 
a  rescission  of  the  sale  of  goods  made  by 
them  to  the  firm  ot  J.  H.  KImbrell,  Sr..  Ik 
Co.  on  account  of  this  fraud.  We  under- 
standfromthe  record  that  all  these  goods, 
remaining  unsold,  were  covered  by  the 
mortgage  in  favor  of  Kiser  &  Co. ;  and.  as 
there  was  no  injunction  to  restrain  the 
sale  of  the  goods  by  the  sheriff,  we  take  it 
that  the  Judge  thought  either  that  there 
was  not  sufficient  evidence  of  fraud  in  the 
purchase  from  the  plaintiffs  or  else  that 
the  particular  goods,  not  being  specified 
by  plaintiffs  In  their  petition,  could  nut  be 
Identified  sufficiently  to  warrant  a  sepa- 
rate order  in  respect  to  them.  We  wish 
to  be  understood  as  making  no  ruling 
touching  this  element  of  the  petition,  or 
affecting  the  rights  of  the  plaintiffs  to 
pursue  any  goods  which  they  may  wish 
to  reclaim  by  reason  of  fraud  committed 
upon  them  In  the  purchase  nf  the  same. 
In  order  to  leave  this  element  untouched, 
we  shall,  while  reversing  the  Judgment, 
direct  that  the  firm  of  J.  H.  KImbrell,  Sr.. 
&  Co.,  and  the  members  thereof,  remain 
enjoined  from  selling  or  disposing  of  any 
goods  purchased  from  the  plaintiffs. 

Judgment  reversed,  with  direction. 


Smith  v.  Savannah.  F.  &  W.  By.  Co. 

(Supreme  Court  of  Oeorgia.   Nov.  81,  IBM.) 
Nsir  Tbiai.— DiscBBTioN  or  Coitxt— Appsai.. 
Error  is  not  ossignBble  on  the  reasons  of 
the  judge  for  granting  a  new  trial.    This  case  is 
within  the  general  rule  subjecting  a  first  new^ 
trial  to  the  discretion  of  tbe  trial  court,  there  be- 
ing no  abuse  of  that  discretion. 
{Syllabus  by  the  Count. ) 

Error  from  city  conrt  of  Savannah;  Har- 
den, Judge. 

Garrard  &  Meldrim.tor  plaintiff  in  error. 
Cbiabolm,  Erwta  &  Du  Bignon,  for  defend- 
ant  in  error. 

Blroklet,  C.  J.    This  is  the  first  grant 
of  a  new  trial.    The  motion  contains  sev- 
eral grounds,  some  of  them  special,  and 
some  general.    Tbe  Judgment  granting  a 
new  trial  rests  upon  the  wuole  motion, 
not  being  put  by  tbe  order  upon  any  par- 
ticular ground.    The  opinion  ot  tbe  cuort 
discusses   the   reasons   of   the   presidlna; 
judge  for  decidingas  he  did;  but  these  rea- 
sons, whether  illogical  or  not,  are  no  part 
ot  the  Judgment,  ana  consequently  are  not 
open  to  attack  by  assigning  them  as  error. 
The  only  reviewable  action  of  the  coort 
in  deciding  the  motion  is  the  Jadguient 
which   the  court   rendered.    Bailroad  v. 
Smith,  74  Ga.  112.    It  is  manifest  that  tbe 
mind  ot  the  Judge  was  dissatisfied  witb 
the  verdict  upon  tbe  merits  of  the  case,  tbe 
real  substance  of  the  controversy.    He  de- 
clared that  it  seemed  strongly  his  doty  to 
grant  a  new  trial.    This  belug  so.  and  his 
court  being  still  in  possession  and  control 
ol  all  points  Involved  in  the  case.  Includ- 
ing the  reasons  ut  the  Judge  for  granting 
the  motion,   which  reasons  he  can  recon- 
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eider  if  the  plaintiff  below  should  obtain 
another  rerdlct  on  the  same  evidence,  we 
eee  nothing  to  taiie  thin  case  out  ot  the 
general  mle  that  the  flrst  grant  or  a  new 
trial  will  not  be  Interfered  with.  If  errors 
were  committed  on  the  former  trial,  the 
presamptlon  is  that  they  will  be  corrected, 
not  repeated,  on  the  nest;  and,  if  no  er- 
rors were  committed  then,  the  trial  Jodge 
certainly  needs  no  aid  from  us  for  his  guid- 
ance in  conducting  the  new  trial.  We 
think  there  has  been  no  abuse  of  discre- 
tion.   J  udgment  affirmed. 


Lbe  v.  Central  B.  Co. 

(Supreme  Court  of  Qeprgia.  Nov.  30,  1800.) 
IxjcBics  TO  Emplotb  —  Nbolisixos  or  IfASTm. 
The  presence  of  one  oUnker  of  tmnsual  sixe 
on  the  margin  of  a  railway  traclc  where  switch- 
ing is  to  be  done,  and  on  which  a  brakeman  aoui- 
dentally  stepa  in  descending  from  a  moving  en- 
gine, in  the  due  covirse  of  nis  duties,  will  not 
reader  the  company  liable  to  answer  for  a  per- 
sonal inlnry  which  the  bralieman  thns  sostains. 
For  oatdoor  premises  to  be  reasonably  safe,  it  is 
not  required  that  the  surface  stiall  be  .kept  clear 
of  evecy  object  which  by  chance  might  csnae  aooi- 
dental  injury. 

(SvUabua  by  the  Couirt) 

Error  from  city  court  of  Sarannab; 
Harden.  Judge. 

Gnrrard  £  Meldrtm,  for  plaintiff  In  error. 
L/twtoa  A  Cnnntogham.  by  Edwnrd  S. 
Elliott,  for  defendant  in  error. 

Bt.ECKLET,  C.  J.  This  being  the  flrst 
grant  of  a  new  trial,  we  should  leave  it  to 
the  general  rule,  were  it  not  that,  upon 
looking  into  the  evidence,  we  are  of  opin- 
ion that  a  new  trial  would  be  wholly  su- 
perfluous, for  the  plaintiff  was  his  own 
witness,  the  defendant  introduced  no  evi- 
dence, and  on  the  case  made  by  the  plaln- 
tlB  himself  there  can  be  no  recovery.  His 
injury  was  purely  accidental.  He  was 
probably  faultless  himself,  and  he  cer- 
tainly shows  no  fault  on  the  part  ot  the 
company,  unless  the  company  is  to  bo 
treated  as  an  insurer  against  accidents  to 
its  employes,  which,  of  course,  is  not  its 
legal  character  or  relation.  He  was  a 
brakeman,  and,  in  the  course  of  bin  duty, 
stepped  from  the  engine  to  the  ground, 
the  engine  being  in  motion.  In  bo  doing, 
he  struck  his  right  foot  against  a  large 
clinker  of  coal  dross,  five  or  six  inches 
through  one  way,  and  three  or  four  Inches 
the  other.  It  was  nearly  covered  up  with 
other  dross  from  the  engine,  which  be 
stepped  Into.  That  dross  consisted  of 
raklngs  from  the  furnace.  These  rakings 
do  not  generally  consist  of  pure  ashes, 
but  sometimes  have  clinkers,  generally  so, 
auless  they  have  been  walked  over  long 
«nungh  tobe  broken  up.  Frequently  cllnk- 
en  are  so  soft  that  walking  over  them 
will  break  them,  and  he  had  broken  many. 
Generally  a  good  many  piles  of  this  dross 
are  along  the  track.  He  could  nut  sa^ 
how  far  this  particular  pile  extended.  He 
had  seen  pfles  200  yards  lung.  Dross  that 
comes  from  the  engines  is  taken  from  the 
side  of  the  track,  and  used  for  ballast  be- 
tween the  rails.  At  that  time,  a  constrac- 
tion  train  was  engaged  in  such  removal. 
This  parttcolar  clinker  was   of  unusual 


size,  the  average  being  about  as  large  as 
a  hen  egg.  We  have  said  the  Injury  was 
an  "accident."  It  might  be  termed  a 
"  doule-bari-eled  accident. "  First,  one  clink- 
er of  unusual  size  got  into  a  pile  of  dross; 
and,  secondly,  the  plaintiff  happened  to 
step  out  upon  that  partlcnlar  pile,  and 
struck  bis  foot  against  that  particular 
clinker.  There  Is  no  suggeBtion  that  the 
condition  of  the  track  or  the  neighbor- 
ing surface  was  unsafe,  save  in  that  one 
spot,  and  there  is  no  suggestion  that  the 
plaintiff's  duty  required  him  to  step  off  at 
that  spot,  rather  than  any  other.  Had  it 
not  been  for  the  mere  chance  of  his  select- 
ing the  particular  few  inches  of  space  oc- 
cupied by  that  one  clinker,  he  would  have, 
In  all  probability,  performed  bis  duty  In 
safety.  It  cannot  be  Incumbent  on  rail- 
road companies  or  any  one  else,  In  such  a 
world  as  this,  to  keep  the  whole  face  of 
the  earth  on  which  servants  and  employes 
are  to  execute  their  functions  clear  of  ev- 
ery object  that  may  cause  an  employe  to 
slip  up,  or  be  thrown  down.  Such  a  rule 
would  require  that  farmers  sliould  keep 
their  premises  clear  of  corn-cobs;  for  a 
cob,  when  stepped  upon,  may  roll  under 
the  foot  and  produce  a  fall.  So  of  small 
stones,  and  sometimes  sticks,  or  other 
rubbish.  The  plaintiff's  injury  was  simply 
a  misfortune,  the  incident  of  his  employ- 
ment, and  of  the  risk  consequent  thereon. 
In  the  exercise  of  our  power  of  direction, 
we  direct  that  the  court  enter  Judgment 
fur  the  defendant  below  as  in  case  of  non- 
suit, and  that  the  motion  for  a  new  trial, 
and  the  Judgment  thereon,  be  of  no  effect, 
except  to  set  aside  the  verdict,  and  as  a 
basis  for  this  writ  of  error,  and  a  final  dis- 
position of  the  case.    Judgment  affirmed. 


Savannah  St.  A  B.  B.  Co.  v.  Brtan. 

(Supreme  Court  cf  Oeorgta.   Deo.  10, 1890.) 

Casbisbs— IirxDRT  TO  Passbkobbs— Torts  or  Em- 

PI«TB. 

A  railroad  company  is  responsible  to  a 
passenger  for  a  battery  by  the  conductor,  com- 
mitted first  on  the  car,  and  repeated  shortly  aft- 
erwards at  the  office  of  the  company  whither  the 
passenger  had  gone  to  make  complaint  to  the  su- 
perintendent. The  passenger  having  been  badly 
beaten,  kicked,  cat  with  a  knife,  and  his  arm 
brolcen,  a  verdict  for  tS,000  is  not  excessive. 
(SyUalnu  by  the  Court.) 

Error  from  city  court  ot  Suvannhh; 
Harden,  Judge. 

La  wtoB  A  CuDBlagbam,  by  Edward  P. 
Elliott,  for  plaintiffs  in  error.  Garrurd  A 
Moldrim,  for  defendant  in  error. 

Blecklet,  G.  J.  The  Jury  found  for  the 
plaintiff  below  92,000.  The  motion  for  » 
new  trial  complains  of  no  error  by  the 
court,  but  attacks  the  verdict  as  contrary 
to  law,  to  evidence,  etc.,  and  as  excessive 
In  amount.  The  motion  was  overruled. 
This  was  an  approval  of  the  verdict  by 
the  presiding  Judge.  Treating  the  testi- 
mony of  the  plaintiff  aad  his  witness  as 
reliable,  and  as  presenting  the  whole  truth 
of  the  case,  therecan  be  no  doubt  that  the 
verdict  wiis  warranted  in  all  respects. 
The  plaintiff,  being  a  passenger  on  a 
street-car,  was  called  npon  by  the  con- 
ductor for  his  fare.    He  had  money  In  his 
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pocket,,  and,  telling  tbe  conductor  to 
wait  a  minute,  waa  feeling  tor  a  nickel, 
when  be  waa  aeUed  by  tbe  conductor,  and 
ordered  ofl  tbe  car.  A  struggle  ensued, 
and  the  conductor  kicked  him  uif  tbe  plat- 
form, the  car  being  In  rapid  motion.  The 
plaintiff  then  repaired  immediately  to  tbe 
office  of  the  company,  for  the  purpose  of 
making  complaint  to  tbe  superintendent. 
He  reached  tbe  office  in  about  18  or  20  min- 
ntes.  Tbe  conductor  arrived  at  or  about 
the  same  time.  The  conductor  cursed 
him,  kicked  him  again, twice, hit  him  with 
bis  fist,  and  shoved  him  away.  Others 
present  took  partM'ltb  the  conductor,  and 
plainflff  was  badly  beaten.  Tbe  conduct- 
or plunged  a  knife  into  him.  His  left  arm 
was  broken,  and  the  cut  .with  tbe  knife 
was  In  tbe  back  of  tbe  head.  He  became 
unconscious,  and  was  afterwards  picked 
up  by  a  policeman,  some  two  blocks  dis- 
tant from  the  office.  He  could  not  say  ex- 
actly where  and  at  what  time  he  was 
cut,  but  be  saw  the  conductor,  while  on 
the  platform  of  tbe  office,  draw  a  knife 
from  ,bls  pocket,  and  open  it  with  bis 
teeth.  Tbe  evidence  adduced  by  the  com- 
pany conflicted  with  this  account  in  sev- 
eral material  respocte,  but  that  conflict 
counts  for  nothing  on  this  writ  of  error, 
the  jury  having  found  in  favor  of  the 
plaintilT,  and  their  finding  having  been  ap- 
proved by  the  presiding  Judge.  The  com- 
pany is  responsible  for  the  unlawful  vio- 
lence and  misbehavior  of  its  employes, 
both  on  tbe  cars  and  at  tbe  office.  Gas- 
way  V.  Railroad  Co.,  68  Oa.  216;  Feeples 
V.  Railroad  Co.,  60  Ga.  281 ;  Railroad  Co.  v. 
Turner,  72  Ga.  292';  Railway  Co.  v.  Brauss, 
70  Ga.  868;  Christian  v.  Railway  Co.,  70  Ga. 
460,  7  S.  £.  Rep.  216.  There  was  no  error 
in  denying  the  motion  for  a  new  trial. 
Judgment  affirmed. 


McMabter  v.  Abtudb  et  a!. 

(Simreme  Court  of  South  Carolina.    Nov.  Zl, 
isoa) 

rn  asjudic&ta— rtqht  of  h0i[e8teai>— 8ai.b  ov 
Dboedext's  Lands. 

1.  The  court  of  common  pleas  In  South  Caro- 
lina has  oo  authority  to  admeasure  or  lay  off  a 
homestead,  and  the  right  of  the  widow  and  chil- 
dren to  a  homestead  in  the  lands  of  a  decedent  is 
not  barred  by  a  decree  of  that  court  ordering  the 
lands  sold  to  pay  debts,  in  a  proceeding  in  which 
the  widow  and  children  did  not  assert  the  right 
01  homestead,  though  they  were  made  parties. 

2.  The  master  having  announced  at  the  sale, 
when  notice  was  given  of  tbe  claim  of  a  home- 
stead, that  the  lands  would  be  sold  subject  to  tAe 
claim,  which  waa  not  stated  in  the  order  of  sale, 
he  thereby  attached  an  unauthorised  oondition  to 
the  sale,  which  avoided  it,  and  the  puroliaser  is 
not  bound  to  pay  bis  bid. 

U.  Under  a  decree  ordering  the  sale  of  lands 
to  pay  debts,  it  is  the  duty_  of  the  master  to  set 
off  the  homestead  to  the  widow  and  infant  chil- 
dren on  application  therefor;  Gen.  St.  B.  C.  | 
19W,  providing  that  "the  sheriff  or  other  ofBcer" 
shall,  before  selling  under  "any  mesne  or  final 
process, "  proceed  to  lay  off  the  liomestead,  as 
therein  provided. 
McIVBB,  J.,  dissenting. 

Appeal  from  common  pleas  circuit  court, 
Slchland  county ;  Aldrjch,  Judge. 

Abney  <fi  Thomas,  for  appellant.  An- 
'  vw  a-avford,  tor  respondents. 


Simpson,  C.  J.  One  Stephen  W.  McKen- 
lie,  late  of  Richland  county,  died  in  18S7 
testate,  leaving  a  widow,  Harriet  McKen- 
sle,  tbe  defendant,  and  two  minor  daugh- 
ters. His  estate  consisted  of  a  small 
amount  of  personal  property  and  two 
small  bouses  and  two  lots  of  land  situate 
in  tbe  city  of  Columbia.  The  widow  de- 
clined to  take  under  tbe  will,  and,  the  es- 
tate of  the  deceased  being  indebted,  a  pro- 
ceeding was  instituted  in  the  court  of  com- 
mon pleas,  in  tbe  nature  of  a  creditors' 
bill,  against  the  defendant  Arthur,  as  ad- 
ministrator, with  the  will  annexed,  and 
the  said  widow  and  children  of  the  de- 
ceased, wherein  John  McMaster  waa  plain- 
tiff, who  established  a  claim  of  f35  against 
said  t^tate,  and 'an  order  was  obtained 
directing  the  master  to  sell  tbe  premises 
described  In  the  complaint  for  cash,  tbe 
proceeds  to  be  held  subject  to  the  further 
order  of  the  court.  Before  tbe  sale,  Mrs. 
McKensle  moved  the  court,  on  notice  for 
an  order  to  open  this  judgment,  and  for 
leave  to  file  an  answer  for  tbe  purpose  of 
setting  up  a  right  of  homestead  in  the 
lands  of  her  deceased  husband,  for  the  set- 
tlement of  whose  estate  tbe  prot-eedings 
above  mentioned  have  been  instituted. 
This  motion  was  refused  by  bis  honor. 
Judge  Fraskr,  presiding,  who  held  that, 
Mi-s.  McKenzle  not  having  answered  to 
the  proceeding  above,  although  tbe  sum- 
mons in  the  case  had  been  duly  served  up- 
on her.  It  was  now  too  late  for  her  to 
cnroe  in.  He  further  said  that  be  did  not 
think  that  the  right  of  homestead  in  its  in- 
tegrity was  necessarily  involved  in  the 
proceeding  to  settle  the  estate,  and  that, 
where  no  process  bad  been  lodged,  pro- 
ceedings should  be  bad  under  section  2U02 
Gen.  St.  Thereupon  Mrs.  McKensie  filed 
a  petition  before  the  master  for  a  home- 
stead. This  petition  does  not  seem  to  have 
been  acted  upon  by  the  master;  and  on 
the  day  upon  which  the  land  was  ordered 
to  be  sold  the  master  ottered  it  for  sale, 
when  Mr.  Crawford,  the  attorney  of  the 
petitioner,  gave  notice  of  the  claim  of  his 
client,  whereupon  the  master  announced 
that  tbe  land  would  be  sold  subject  to  tbe 
claim  of  homestead,  and  proceeded  with 
tbe  sale,  when  Mr.  Crawford,  as  attorney 
for  Mrs.  McKenzle,  bid  off  the  land  at  tbe 

price  of ,  who,  falling  to  comply,  a 

rule  was  issued  against  him  why  he  should 
not  be  attached  Cor  contempt.  Mr.  Craw- 
ford answered  the  rule,  enlarging  therein 
the  facts  as  above,  upon  the  hearing  of 
which  his  honor,  Judge  Alurich,  deeming 
the  return  satlsfnctory,  discharged  tbe 
same. 

The  appeal  Is  from  this  order,  and  it  is 
based  upon  four  exceptions,  of  which  tbe 
following  are  copies:  "(1)  Because  tiie 
return  only  set  up  as  a  ground  tor  dis- 
charge that  Harriet  McKensie,  a  party  to 
said  suit,  was  entitled  to  a  homestead  in 
the  lands  sold,  whereas  she  was  effectually 
barred  and  concludedfrom  claiming  home- 
stead as  against  John  McMaster  in  tbe 
lands  sold,  by  reason  of  the  decree  or  judg- 
ment  made  or  rendered  in  tbe  case  of  Mc- 
Master v.  Arthur,  Adm'r,  etc.,  et  al,  and 
her  children  werelikewlse  concluded  by  rea- 
son of  the  matters  and  things  therein  found 
and  determined.  (2)  Because,  even  It  Uar- 
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riet  McKensle  and  her  children  were  en- 
titled to  homeetead,  she  coald  not  claim  it 
out  of  the  proceeds  of  sale,  and  the  re- 
spondent was  bound  to  pay  the  amount 
of  bl8  bid  in,  which  waa  subject  to  the 
plaintlfTB  claim,  as  said  bid  waa  over  and 
above  the  homeatead,  and  was  madenub- 
ject  to  any  homestead  right.  (S)  Becaoae 
the  return  waa  inaufScient  in  aettluK  up 
that  the  maater  should  have  set  off  home- 
stead, inaamuch  as  the  mastnrhad  no  Juris- 
diction, under  aection  2002  Gen.  St.,  to  set 
off  homestead,  as  process  had  been  issued 
in  said  action  to  sell  the  aaid  lands.  (4) 
Beoauae  the  judge  erred  in  awarding  costs 
against  the  plaintiff  to  the  respondent. " 
Wearenot  aware  of  any  law  which  could 
be  invoked  in  support  of  the  first  excep- 
tion. Tlie  widow  and  children  of  a  de- 
ceased debtor  are  entitled  to  claim  a 
homestead  in  the  lands  of  the  deceased 
husband  and  father  where  be  could  have 
claimed  it  in  his  life-time.  Now,  there  ran 
be  no  donbt  that,  had  Stephen  McKenzie 
hevn  sned  on  the  claim  of  plaintiff  in  his 
life- time,  and  Judgment  had  been  obtained 
therron,  this  would  not  have  deprived 
him  of  the  right  to  claim  a  homestead; 
on  the  contrary,  this  would  have  pre- 
sented tbe  very  state  of  facts  npon  which 
his  claim  would  have  been  euforced.  True, 
the  Judgment  here  was  not  obtained  in 
the  life-time  of  the  debtor,  Stephen  Mc- 
Kenzie, but  it  was  obtained  on  a  debt  of 
his  after  his  death,  in  a  proceeding  for  tbe 
settlement  of  hia  eatate  against  his  admin- 
istrator and  heirs  at  law,  John  McMaater 
being  the  plaintiff.  Tbe  debt  claimed 
was  a  valid  debt,  and  there  was  no  de- 
fense thereto  set  up,  nor  could  there  have 
been ;  bnt  it  seems  to  as  that.  Instead  of 
its  existence  defeating  the  homestead,  it 
furnished  the  reason  why  it  should  be 
claimed.  Nor  do  we  think  that  the  widow 
and  children  were  required  to  claim  it  in 
that  proceeding.  That  was  a  proceeding 
In  the  court  of  common  pleaa,  which  court 
was  without  full  Jurisdiction  as  to  home- 
steads. Thegeneral  assembly  having  pro- 
vided statutory  proceedings  in  auch 
cases  other  than  such  as  can  be  furnished 
by  tbe  court  of  common  pleaa,  and  which 
this  court  has  several  times  held,  muat,  as 
H  general  rule,  he  followed.  Norton  v. 
Ifradham,  21  S.  C.  884;  Ex  parteStrobel,  2 
}j.  C.  309.  Such  being  the  fact,  we  do  not 
think  that,  the  failure  of  the  widow  and 
children  to  set  up  their  claim  in  that  pro- 
ce<H]ing,  nor  their  silence,  nor  their  seeming 
acquiescence  in  the  order  of  sale,  should 
ohut  nff  the  claim  now  endeavored  to  be 
•enforced  in  the  mode  provided  by  the  stat- 
ute, as  they  suppose. 

As  to  the  second  exception.  We  do  not 
understand  that  Mrs.  McKenzie  is  claim- 
ing a  homestead  out  of  tiie  proceeds  of  the 
land,  but  she  is  claiming  it  out  of  the  land 
itself.  Iler  position  ia  that  the  Judgment 
had  no  lien,  and  that  the  anle  thereunder 
wafl  Illegal;  that  ahe  bought  nothing, and 
therefore  is  not  bound  to  pay  her  bid. 
We  tbink  the  sale  by  tbe  master  was  ille- 
gal for  a  different  reason  from  that  given 
by  the  petitioner.  Tbe  master  supple- 
mented the  order  of  the  court  by  a  condi- 
tion not  found  in  said  order,  tu-wit,  that 
the  land  should  be   sold  Bubject  to  the 


claim  of  tbe  homestead.  This  ^dditloA  to 
the  order  waa  made  by  the  master  on 
the  day  of  aale,  when  Crawford  &  Co.,  at- 
torneys of  the  petitioner,  gave  notice  of 
this  claim.  But  by  what  authority  could 
the  master  thus  supplement  said  order? 
We  know  of  none;  and,  even  admitting 
for  this  case,  that,  had  the  order  been 
carried  out  according  to  its  terms,  tbe 
result  might  have  been  different,  yet,  said 
order  not  having  been  executed,  the  mat- 
ter stands  as  if  there  had  been  no  aale. 
It  was  a  void  sale,  tbe  master  having  no 
authority  to  sell  as  be  did,  (Bally  v.  Bal- 
ly, 9  Rich.  Eq.  896;)  and  consequently 
the  petitioner  was  not  bound  to  pay  in 
her  bid. 

As  to  the  third  exception.  There  is  no 
doubt  but  that  the  widow  and  children 
of  the  deceased  debtor  are  entitled  to  a 
homestead  out  of  his  lands,  (section  1997, 
Oen.St. ;)  and,  notwithstanding  the  fact 
that  the  decree  ordering  the  sale  may  l>e 
regarded  as  "process,"  technically,  yet, 
the  purpose  of  the  act  being  to  secure 
auch  fanmeatead  to  such  claimants,  we 
think  the  extent  and  intent  of  the  act 
would  sanction  the  application  here,  and  ' 
that  the  master  should  have  set  off  the 
homestead  before  proceeding  with  the  sale. 
He  waa  an  officer  holding  a  process  for 
sale,  and,  under  the  act  in  such  cases,  he 
was  bound  to  set  off  the  homestead  be- 
fore selling,  (sections  1994, 1997,  Oen.  St.) 

The  fourth  exception  is  as  to  the  costs. 
Appellant  submitted  no  argument  upon 
this  point.  We  suppose,  therefore,  that  it 
was  abandoned.  We  may  say,  however, 
that  we  see  no  error  as  to  that  matter. 
The  appeal  has  been  considered  as  if  the 
rule  had  been  reversed  upon.  Mrs.  Mc- 
Kenzie, the  real  bidder  at  the  sale  in  quea- 
tlon.  But  if  the  case  is  to  be  regarded  as 
one  agnlust  Mr.  Crawford  peraonally,  it 
clearly  appears  that  he  waa  not  bidding 
for  himself,  bnt  was  bidding  as  attorney 
for  Mrs.  McKenzie,  which  was  known  to 
the  maater,  and,  bis  bid  being  accepted 
as  Bucli,  he  would  uot  l>e  amenable  to  a 
rule,  so  lu  any  event  we  think  that  the 
discharge  of  the  rule  was  proper  It  la  the 
Judgment  of  this  court  that  tbe  Judgment 
of  the  circuit  court  be  affirmed.  Let  the 
case  be  remanded,  with  the  right  of  the 
petitioner  to  have  the '  homestead  set  off 
by  the  maater,  or  other  officer  holding  pro- 
cess; and,  should  there  be  an  excess  of 
land  over  and  above  the  homestead,  said 
excess  to  be  sold  under  such  order  as  may 
be  deemed  necessary  for  the  benefit  of  ap- 
pellant and  such  other  creditors  as  may 
be  entitled  thereto. 

McQowAN,  J.,  (coneaning.)  In  the  case 
of  Munro  v.  Jeter,  24  8.  C.  29,  it  was  held 
that  the  right  to  homestead  may  be  decid- 
ed in  an  action  to  marshal  assetato  which 
the  claimant  la  a  party,  but  it  was  not 
held  that  It  must  be  then  decided  on  pain 
of  being  estopped  by  res  Hdjudlcata.  Then 
could  the  sheriff  properly  sell  lands  known 
to  besiibjecttoa  claim  of  homestead?  He 
clearly  could  not,  if  his  authority  to  sell 
were  final  proceaa,  aa  an  execution.  Is  he 
bound  to  do  so  when  his  authority  to  sell 
is  a  simple  order  to  sell?  I  can  see  no 
substantial  difference,  unless    the    order 
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to  Bell  preaapposes  the  qaestion  o{  home-' 
stead  already  adjudged,  which,  In  this 
case,  is  negatived  by  J  udge  Fkabbb'b  or- 
der. 

McIvEB,  J.,  (dlaaentiDg.)  This  case  la 
presented  ander  somewhat  a  peculiar  as- 
pect. The  main  object  of  the  action  seems 
to  have  been  to  sell  the  lands  of  the  testa- 
tor, Stephen  W.  McKenzie,  for  the  pay- 
ment ol  bis  debts,  his  personal  estate  be- 
ing insufflclent  for  that  parpose,  and  to 
the  action  his  heirs  at  law  and  devisees,  of 
whom  his  widow,  Harriet  E.  McKensie, 
was  one,  were  duly  and  properly  made 
parties.  There  was  no  exception  tu  or 
appeal  from  the  order  directing  the  master 
to  sell  the  real  estate  tor  the  purpose  indi- 
cated, and  no  claim  of  homestead  was  set 
up  In  said  action,  either  by  answer  or 
otherwise.  But  after  the  sale  had  been 
ordered,  and  the  property  advertised,  the 
widow,  Harriet,  filed  her  petition,  ad- 
dressed to  the  master,  I  presume,  though 
it  is  not  so  distinctly  stated  in  the  case, 
praying  that  a  homestead  should  be  set 
oft  to  her  and  her  minor  children.  Under 
this  petition  no  steps  appear  to  have  been 
taken,  and  no  effort  made,  in  any  proper 
form,  to  require  the  master  to  proceed  to 
have  the  homestead  setoff.  On  the  con- 
trary, the  master  exposed  the  property 
for  sale  at  the  time  directed  by  the  order, 
and,  after  the  advertisement  had  been 
read,  and  before  any  bid  had  been  made, 
Andrew  Crawford,  Esq.,  as  the  attorney 
of  the  widow  and  her  minor  children,  for- 
mally gave  notice  of  their  claim  of  home- 
stead, and  that  he  had  instituted  proceed- 
ings in  the  master's  office  to  obtain  same. 
Thereupon  the  master  announced  that  all 
persons  would  bid  subject  to  such  claim. 
The  sale  then  proceeded,  and  the  property 
was  bid  ott  by  Mr.  Crawford,  who  an- 
nounced the  bidder  to  be  "  Andrew  Craw- 
ford, Attorney."  The  bidder  declining  to 
comply,  a  rule  was  taken  out  requiring 
Andrew  Crawford,  Esq..  to  show  cause 
why  be  should  not  be  attached  for  a  con- 
tempt in  refusing  to  comply  with  the 
terms  of  the  sale.  To  this  rule  a  return 
was  made,  sworn  to  by  Harriet  E.  Mc- 
Kensie, in  which  she  assumes  the  responsi- 
bility for  the  bid  of  Mr.  Crawford,  if  any, 
stating  that  he  was  acting  throughout  as 
her  agent  and  representative,  and,  after 
settlngforth,  among  other  things,  the  facts 
above  stated,  claiined  that  the  course 
pursued  by  the  master  was  Illegal,  and 
that  she  was  not  bound  to  comply  with 
the  bid  made  by  the  attorney.  It  seems 
that,  after  the  order  of  sale  was  made,  as 
above  stated,  Harriet  E.  McKencle  moved 
before  his  honor,  Judge  Frasbr,  for  an  or- 
der to  open  the  Judgment,  and  tor  leave 
to  file  an  answer,  setting  up  the  claim  of 
homestead.  This  motion  was  refused, 
but  in  refusing  the  motion  Judge  Frasbr 
said  that  he  was  Inclined  to  the  opinion 
that  the  tight  of  homestead  was  not  nec- 
essarily involved  in  the  action,  and  that, 
where  no  process  has  been  lodged  against 
the  debtor,  proceedings  to  obtain  the 
home.<)tead  should  lie  taken  nnder  section 
S<i02of  the  General  Statutes.  From  the 
order  refusing  the  motion  to  open  the 
Judgment,  no  appeal  was  taken,  but  Har- 


riet E.  McKensie,  acting  on  the  Intima- 
tion of  Judge  Frasbr,  filed  the  petition  in 
the  master's  office,  above  referred  to.  The 
case  below  as  well  as  here  seems  to  have 
been  treated  as  practically  a  role  against 
Harriet  E.  McKensie,  the  real  bidder,  and 
the  circuit  judgi  discharged  the  rule  upon 
the  grounds  stated  In  the  "case,"  and 
from  his  order  discharging  the  rale  the 
plaintiff  appeals,  upon  theseveral  grounds 
set  oat  in  the  record,  as  well  as  in  the 
opinion  prepared  by  the  chief  justice,  and 
which  need  not,  therefore,  be  repeated 
here. 

The  first  ground  raises  the  qui«tion  as 
to  the  effect  of  the  failnra  of  the  parties 
claiming  to  be  entitled  to  a  homestead  to 
set  up  such  claim  in  the  action,  the  object 
of  which  was  to  sell  the  real  estate  of  the 
debtor,  Stephen  W.  McKensie.  In  the  de- 
cision of  this  question  I  must  confess  to  a 
feeling  of  no  little  embarrassment.  While 
it  Is  well  settled  that  the  court  of  common 
pleas  had  no  Jurisdiction  to  admeasore  or 
lay  oft  a  homestead,  but  the  same  mnst  be 
sought  in  the  modes  prescribed  by  the 
statute,  (Ex  parte  Lewie,  17  S.  G.  153; 
Myers  v.  Ham,  20  S.C.522;)  yet  it  Is  equal- 
ly well  settled  that  where,  in  the  course  ol 
some  proceeding  properly  before  that 
court,  It  becomes  necessary  to  adjudicate 
the  right  of  homestead,  it  has  full  power 
to  make  such  adjudication,  leaving  the 
party  in  whose  favor  such  right  is  adjudged 
to  enforce  the  same  by  a  proper  procieeding 
before  the  appropriate  tribanal,  in  the  mode 
prescribed  bystatute,(Manrov.Jeter,24S. 
C.  29;  Swandale  v.  Swandalc.  26  8.  C.  389; 
Bridgers  v.  Howell,  27  S.C.4%,  3  S.E.Rep. 
790.)  Now  in  this  case  It  does  seem  that, 
before  any  order  for  the  sale  of  the  land 
could  properly  have  been  made,  the  alleged 
right  of  homestead  therein  should  have 
been  adjudicated.  All  the  proper  parties 
necessary  for  that  parpose  were  before  the 
court, and  that,  as  it  would  seem,  was  the 
proper  time  to  adjudge  the  qaestion.  But 
no  such  question  was  then  brought  to  the 
attention  of  the  court,  and  of  course  it 
proceeded  to  order  the  sale  without  re- 
gard to  the  alleged  right  of  homestead. 
Certainly  If  the  claim  of  homestead  had 
been  set  up  and  denied,  and  there  had  been 
no  appeal,  the  claim  could  not  afterwards 
have  been  successlnlly  asserted.  Now.  if 
the  claim  wew  not  set  up  when  it  ought  to 
have  been,  the  proper  parties  tor  the  pur- 
pose being  before  the  court,  it  would  seem 
that  it  ought  to  stand  upon  the  same 
footing  as  if  it  had  been  set  up  and  re- 
jected. The  court  could  not  render  the 
judgment  sought  to  be  obtained,  to-wlt,a 
sale  of  the  land,  properly,  without  first 
determining  the  right  of  homestead;  for 
It  had  no  right  to  sell  land  for  the  pay- 
ment of  debts  in  derogation  of  the  right  of 
homestead,  but,  as  the  parties  entitled  to 
such  right  did  not  see  fit  to  set  It  up,  and 
as  the  court  could  not  undertake  to  deter- 
mine a  right  not  set  up,ltwoalds?em  that 
the  Judgment  for  the  sale  of  the  land 
amounted,  practically,  to  a  denial  of  the 
right,  and  that  it  is  too  late  now  tu  set  it 
up.  It  Is  true  that  the  case  of  Ex  parte 
Strobel,  2  S.  C.  309,  decides  otherwise,  but 
the  point  seems  to  have  received  but  little 
consideration  in  that  case,  and  since  the 
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decisloD8  above  cited,  where,  as  In  Mnnro 
r.  Jeter,  it  is  said  that  in  marsfaalling  as- 
sets it  miu'  become  necessary  to  decide  the 
question  ut  homestead,  it  seems  to  me  that 
StrolMl'a  case  should  be  reviewed.  (Tntil, 
however,  that  decision  is  overroted,  I  am 
boand  by  it, and  I.rleld  to  it  as  antbority. 
A88aniinff,then,as  I  am  bound  by  author- 
ity to  do,  that  the  right  of  homestead  was 
not  barred  or  adjudged  adversely  to  the 
claimants  by  the  failure  to  set  it  up  in  the 
action  which  culminated  in  an  order  for 
the  sale  of  the  land.  I  do  not  see  bow  this 
right  of  homestead  affords  any  legal  ez- 
cDse  for  a  failure  to  comply  with  the  bid. 
Harriet  £.  McKenzle  must  be  regarded  as 
bidding  voluntarily  on  land  in  which  she 
knew  she  had  a  claim  of  homestead.  She 
was  not  deceived  or  misled  in  any  way. 
On  the  contrary,  the  officer  conducting 
the  sale  explicitly  declared  that  the  par- 
chaser  would  buy  subject  to  the  claim  of 
homestead,  and  yet,  in  the  face  of  sncb  a 
declaration,  and  of  course  with  fail  knowl- 
edge thatshe  had  instituted  proceedlngsto 
obtain  a  homestead  In  that  very  land,  she, 
throngb  her  accredited  agent,  voluntarily 
bid  off  the  land,  and  It  teems  to  me  that 
she  is  bound  to  comply,  for  the  necessary 
inference  is  that  she  estimated  the  land  to 
be  worth  the  amount  of  her  bid  over  and 
above  the  homestead.  It  is  like  the  case 
of  a  person  bidding  off  land  subject  to 
a  prior  mortgage,  of  whicn  he  has  full  no- 
tice, where  the  amount  of  the  bid  is  al- 
ways regarded  as  the  purchaser's  estimate 
of  the  valne  of  the  property  over  and 
above  the  Incnnibrance.  It  rnay  be  possi- 
ble that  Harriet  £.  McKenzie  had  good 
cause  of  complaint  against  the  master  for 
not  proceeding  to  lay  off  her  homestead 
before  making  the  sale,  (as  to  which,  how- 
ever, I  express  no  opinion;)  but  that  is 
not  a  matter  before  us,  and,  so  tar  as  I 
can  see,  has  nothing  whatever  to  do  with 
the  present  inqniry.  The  simple  question 
presented  for  oar  determination  is  whether 
she  shall  be  required  to  comply  with  her 
bid,  made  with  her  eyes  open,  and  with 
full  knowledge  of  all  the  circumstances ; 
and  I  am  unable  to  discover  any  reason 
why  she  should  lie  excused  from  compli- 
ance. If  she  saw  fit  to  buy  land  '"hich,  as 
allied  in  her  return  to  the  ru.. ,  is  not 
worth  as  much  as  the  exemption  alfowed, 
in  which  she  had  a  valid  claim  of  home- 
stead, that  was  her  own  folly,  and  she 
mnst  take  the  consequences. 

It  is  said,  however,  that  she  cannot  be 
required  to  comply  with  her  bid  because 
the  sal»  was  rendered  void  by  the  declara- 
tion of  the  master  that  "all  persons  would 
bid  and  buy  subject  to  the  claim  of  home- 
stead, "  which  it  is  claimed,  was  an  nnan- 
tborixed  addition  to  the  terms  of  the  sale 
as  prescribed  by  the  court.  I  cannot  so 
regard  it.  After  notice  had  been  given  by 
the  attorney  representiug  the  claimants 
that  be  bad  instltnted  proceedings  to  ob- 
tain a  homestead  in  the  land  offered  for 
sale,  the  master  simply  stated  as  a  f«u:t, 
what  every  one  must  have  known,  that 
the  purchaser  would  buy  subject  to  such 
claim.  '  How  this  can  be  construed  as  an 
alteration  of  .the  terms  of  the  sale  I  am 
unable  to  conceive.  But,  even  if  it  could 
be  so  construed,  then  there  was  no  altera- 


tion of  the  terms  of  the  sale,  for  undoubt- 
edly the  court  could  not  order  a  sale  of 
land  for  the  payment  of  debts  except  sub- 
ject to  any  claim  of  homestead  that  might 
be  made  therein ;  and  this  court  certainly 
would  not  assume  that  the  circuit  court 
bad  done  what  it  had  no  power  to  do. 
Again,  it  seems  to  me  to  be  a  mistake  to 
treat  this  as  a  case  of  the  sale  of  land  un- 
der final  process.  As  I  understand  it,  the 
homestead  laws  make  two  distinct  and 
different  provisions  lu  regard  to  the  mode 
of  obtaining  the  exemption  allowed, — one 
applying  to  cases  where  the  sheriff  or  oth- 
er like  oflScer,  for  instance,  the  coroner  or 
a  constable,  has  a  mandate  in  bis  bands 
in  the  shape  of  mesne  or  final  process,  re- 
quiring him  to  sell  property  for  the  pay- 
ment of  debt;  the  other,  to  cases  where 
nu  such  process  has  been  lodged  with  the 
sheriff orother  likn  officer, — and  the  modes 
of  proceeding  in  the  two  cases  are  entirely 
different.  In  the  former  cases  the  sheriff 
or  other  like  officer  is  required  to  cause 
three  appraisers  to  be  appointed,  and  pro- 
ceed as  is  directed  in  section  1994  of  the 
General  Statutes,  but  in  the  latter  cases 
the  proceeding  is  by  petition  on  behalf  of 
the  claimants,  addressed  to  the  master,  or 
to  the  clerk  of  the  court  it  there  be  no 
master,  who  is  required  to  proceed  as 
directed  in  section  2002  of  the  General  Stat- 
utes. It  is  true  that  Insection  1994  thelan- 
guage  is  that  "the  sheriff  or  other  officer, " 
and  not  "the  sheriff  or  other  like  officer, 
shall,  before  selling  under  any  mesne  or 
final  process,  proceed  as  is  directed  in  that 
section ;  but  the  terms  of  section  2003  show 
that  the  provisions  of  section  1994  are  con- 
fined to  sheriffs  and  other  like  officers, and 
do  not  embrace  masters  or  clerks  of  court, 
tor  the  language  Is :  "  No  sheriff,  constable, 
or  other  officer,  whose  duty  It  ta  to  enforce 
executions,  shall  proceed,"  etc.,  and  the 
words  which  I  have  italicized  plainly  indi- 
cate what  classes  of  officers  is  referred  to. 
Now  in  this  case  it  does  not  appear  that 
any  judgment  had  ever  been  recovered 
against  Stephen  Wj  McKenzie,  and  of 
course  no  final  process  had  ever  been 
lodged  with  the  sheriff  or  other  like  offi- 
cer; and  hence  the  only  appropriate  pro- 
ceedings on  the  part  of  the  homestead 
claimant  was  a  petition  to  the  master. 
That  officer  had  no  authority  to  proceed 
to  have  the  homestead  laid  off  in  the  man- 
ner which  a  sheriff  would  have  been  re- 
quired to  do,  who  had  in  his  hands  final 
process  to  enforce  the  payment  of  a  debt, 
for  he  is  not  an  officer  whose  duty  it  is  to 
enforce  executions,  and  he  had  in  his  hands 
no  execution.  The  order  of  court  under 
which  he  was  acting  can,  in  no  proper 
sense,  be  regarded  as  final  process.  He 
was  simply  an  agentor  officer  of  the  court, 
intrusted  with  the  duty  of  carrying  out 
its  instructions,  one  of  which  was  to  sell 
certain  real  estate  for  the  purpose  of  en- 
abling the  court  to  administer  the  assets 
of  the  deceased.  The  court  Itself  had  or- 
dered him  to  sell  certain  specific  real  es- 
tate, and  I  do  not  see  b.y  what  authority 
he  could  have  undertaken  to  disregard 
that  order,  and  proceed  to  lay  off  a  home- 
stead in  such  real  estate  in  the  manner 
prescribed  for  a  sheriff  to  proceed  before 
Belling  any  property  of  a  judgment  debtor 
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under  final  process  lodged  with  blm  tor 
the  enforcement  of  the  payment  of  a  debt. 
For  these  reasons  I  am  tinable  to  concur 
In  the  conclasion  reached  by  a  majority  of 
the  court. 

Leak  et  al.  ▼.  Gat  et  al. 

{Suipnm*  Count  qf  Norlh  OaroUna.   Not.  17, 
1890.) 

HOMBSTSJLD— SaIX  OS  EZSCUTIOir— RiOBT  TO  Pro- 
CEBDS  —  AMBMDiaUrT  OV  STATOTB  —  CktSBTTtU- 

TioNAL  Law. 
1.  A  debtor  can  have  the  fond  arising  from 
the  sale  of  the  excess  of  his  land  over  the  home- 
stead applied  to  •  mortgage  on  the  homestead, 
tn  preference  to  prior  judnnents  which,  under 
Code  K  C.  i  801,  as  amended  by  Act  1885,  c.  859, 
are  a  lien  on  the  homestead  but  do  not  subject  it 
to  sale. 

3.  The  sum  of  tl,0OO,  arising  from  the  sale, 
is  to  be  regarded  as  the  homestead,  though  the 
whole  tract  bring  more  than  that  amount  above 
what  was  ofterea  for  the  excess  when  exposed  for 
sale,  Bcparately. 

8.  Where  the  debtor  elects  to  take  the  present 
▼alne  of  the  use  of  tiie  <1,000  representing  his 
homestead,  according  to  his  expectation  of  lite, 
lienors  can  receive  immediatel>  the  balance  of 
the  sum. 

4.  Code  N.  G.  I  8766,  provides  that  "where  • 
part  of  a  statute  is  amended  it  is  not  to  be  con- 
sidered as  having  been  repealed  and  re-enacted 
In  the  amended  form ;  but  the  portions  which  are 
Dot  altered  are  to  be  considered  as  having  been 
the  law  since  their  enactment,  and  the  new  pro- 
viso as  having  been  enacted  at  the  time  of  the 
amendment"  Section  601,  providing  that  a 
homestead  "shall  not  be  subject  to  the  lien  of 
cmyjvdgment  •  •  *  or  to  saloon  execution," 
was  amended  by  Act  188S,  c.  859,  by  striking  out 
the  italicized  words,  field,  that  the  amendment 
made  the  section  retroactive,  giving  to  prior  judg- 
nents  a  lien  on  the  homestead. 

5.  Act  N.  C.  18S6,  c.  869,  ameoding  Code  N. 
C  5  501,  by  striking  out  the  clause  making  home- 
steads not  subject  to  judgment  liens,  is  not  void, 
though  retroactive,  as  it  does  not  impair  the  ob- 
ligation of  contracts,  nor  Interfere  with  vested 
rights. 

Appeal  from  superior  court,  Slchmond 
county;  J.  G.  Bynum,  Judge. 

Action  by  James  A.  Leak,  Jr.,  J.  Moyer, 
<J.  S.  Spencer  &  Co.,  James  A.  Leak,  Jr., 
trnstee  of  Robert  Ussery,  and  all  other 
creditors  who  should  come  in  and  make 
themselves  parties  plaintiff,  against  John 
C.  Gay,  James  A.  T^ak,  8r.,  B.  F.  &  H. 
C.  Lowdermllk,  M.  P.  Leak,  T.  B.  Wyath, 
and  the  Bank  of  New  Hanover,  for  the 
sale  of  the  defendant  Gay's  land,  and  the 
distribution  of  the  proceeds  according  to 
the  rights  of  the  parties.  There  was  a 
mortgage  to  James  A.  Leak,  Sr.,  dated 
May  12,  1881,  for  a  debt  amounting  to 
about  f  2,100,  then  five  ]cdgments,  to  J. 
Moyer,  Bobert  Ussery,  the  Lowdermllks, 
Jas.  A.  Leak,  Sr.,  and  J.  S.  Spencer  &  Co., 
respectively,  aggregating  about  fbOO,  and 
then  a  mortgage  to  James  A.  Leak,  Jr., 
to  secare  a  debt  now  amounting  to  about 
$500.  Gay  answered,  claiming  his  home- 
stead exemption.  Commissioners  were 
appointed,  and  the  homestead  allotted. 
Excpptlons  were  taken,  and  an  Issue  based . 
thereon  was  tried  by  a  jury,  and  the 
homestead  reallotted  according  to  the 
verdict.  The  exoesn  and  the  homestead 
were  both  described  by  metes  and  bounds. 
There  was  an  order  to  sell  the  lands,  the 
excess  to  be  sold  first,  and  U  it  did  not 


bring  $3,700,  then  both  excess  and  home- 
stead to  be  sold  together.  The  excess 
brought  $1,100,  and  homestead  and  excess, 
together.  $3,276.  This  sale  was  set  aside 
for  inadequacy  of  price,  and  at  the  second 
sale  the  excess  brought  $1,000,  and  the 
homestead  and  excess,  $3,602.50.  It  was 
referred  to  the  clerk  to  ascertain  the  debts 
and  their  priorities,  and  he  reported  that 
the  mortgage  of  James  A.  Leak,  Sr.,  con- 
stituted theflrstUen.  The  Judgments  were 
the  next  liens,  according  to  dates  of  dock- 
eting, and  then  the  mortgage  of  James  A. 
Leak,  Jr.  The  court  decreed  that  after 
payment  of  costs  the  commissioner  dis- 
tribute the  balance  of  the  fund  as  follows: 
"(1)  To  the  payment  of  the  mortgage 
debt  of  James  A.  Leak,  Sr.  (2)  To  the 
payment  of  the  mortgage  debt  of  James 
A.  Leak,  Jr.  (8)  To  John  G.  Gay  the  sum 
of  $390.34,  the  same  being  the  value  of  the 
life-estate  of  John  C.  Gay,  in  the  sum  uf 
$1,000.  bis  homestead  estate,  or  Interest. 
(4)  The  balance  to  the  payment  of  the 
Judgments  of  J.  Moyer,  Robert  Ussery.  B. 
F.  &  H.  0.  Lowdermllk,  James  A.  Leak, 
Br.,  J.  S.  Spencer  &  Co.,  according  to  the 
priorities  of  said  Judgments,  to  l>e  ascer- 
tained by  the  date  of  docketing  the  same, 
as  found  by  the  referee."  The  defendant 
Gay  excepted,  to  the  holding  that  the  Judg- 
ments were  liens  on  his  homestead,  con- 
tending that  the  two  mortgages  should 
be  satisfied,  and  the  balance  be  paid  to 
him. 

Burwell  &  WaJker,  for  appellant.  Little 
&  Parsons,  for  appellees. 

Avert,  J.  All  of  the  claimants  con- 
curred in  the  admission  that  James  A. 
Leak,  Sr.,  whose  mortgage  was  executed 
and  recorded  before  any  other  lien  at- 
tached, had  the  right  to  receive  his  entire 
debt  out  of  the  fund.  After  discharging 
that  claim,  together  with  costs,  the  referee 
reported  that  the  residue  left  would  be 
$1,834.85.  The  contestants  for  It  are  the 
creditors,  whose  Judgments  were  docketed 
between  the  registration  of  the  senior  and 
junior  mortgages,  the  Junior  mortgagee. 
James  A.  Leak,  Jr.,  and  the  defendant 
John  C.  Gay,  who  claims  the  whole  fund 
as  proceeds  of  the  sale  of  his  homestead 
which  was  allotted  before  the  land  was 
sold. '  If  the  defendant  Gay  bad  never  exe- 
cuted either  of  the  mortgag'e  deeds,  the 
Judgment  creditors,  if  It  be  conceded  that 
they  acquired  any  lien  on  the  homestead 
at  all,  could  have  looked  only  to  the 
sale  of  the  excess,  over  and  above  the 
land  allotted,  for  the  present  satisfactiun 
of  any  portion  of  their  claims.  On  the 
other  hand,  if  he  had  executed  only  tbn 
junior  mortgage,  and  if  we  admit  that  it 
was  subordinate  as  a  lien  to  the  Judg- 
ments, still  the  homestead  itself  could 
have  been  subjected  to  the  payment  of 
the  debt  secured  in  the  mortgage,  while  it 
would  have  been  exempt  from  sale  under 
execution  issued  on  any  of  the  Judgments 
docketed  before  the  mortgage  was  regis- 
tered: provided,  always,  that  it  was  exe- 
cuted so  as  to  comply  with  the  require- 
ments of  the  constitution,  (arti<de  10,  S  S.) 
and  that  Is  admitted.  The  .defendant  Gay 
insists  that,  it  being  an  undisputed  fact 
that  the  debts  upon  which  all  of  the  Juds- 
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ment  were  Kcovered  were  contracted  after 
tbe  passage  of  the  act  of  1876-77,  c.  258, 
{Code,  S  601,  Bobd.  4,)  and  before  the  en- 
actment of  the  law  n^storlng  the  Hen, 
(chapter  369,  Laws  1885.)  it  would  follow 
that  a  lien  was  neither  created  in  their 
favor  by  doclieting  them,  nor  attached 
upon  the  subaeqaent  enactment  of  tbe 
statute,  (of  1885.)  after  they  weredocliet- 
4>d,  and  that  his  homestead  right  staonld 
be  exonerated  by  applying  tbe  enm  of 
9334.35,  the  excess  of  tbe  fund  over  91.000, 
to  the  payment  of  the  debt  of  the  junior 
mnrtKagee,  James  A.  Leak,  Jr.,  and,  after 
satisfying  tbe  residue  of  bis  debt,  tbe  re- 
mainder of  the  $1,000  (about  $800  in 
round  numbers,)  should  be  paid  over  to 
bim  in  lieu  of  his  homestead.  If  tbere  is 
sufficient  ground  to  support  this  conten- 
tion, his  appeal  must  be  sustained. 

It  has  been  held  tbat  tbe  homestead  in- 
terest is  one  favored  by  the  constitution ; 
and  hence  a  mortgagor  has  a  right  to  de- 
mand thatitbeexonerated  and  discharged 
from  iucambrance  by  applying  the  fund 
realised  from  tbe  sale  of  tbe  excess  to  tbe 
payment  of  tlie  mortgage  debt,  in  prefer- 
ence to  other  claimants  who  have  liens 
either  npon  the  land  in  which  the  home- 
stead is  allotted,  or  upon  other  lands  of 
the  debtor.  It  must  be  conceded,  no  mat- 
ter when  the  debts  of  the  Judgment  credit- 
ors were  created,  that  in  a  case  lilce  the 
present  the  debtor  has  the  right  to  de- 
mand tbat  tbe  Junior  mortgage  shall  be 
satisflecl  out  of  the  excess  of  tbe  fund  over 
$1,000  so  as  to  exonerate  tbe  bomestead. 
Butler  T.  Stalnback,  87  N.  C.  216;  Curiee  v. 
Thomas,  74  N.  C.  51.  Bat  the  claim  of  tbe 
junior  mortgagee  exhausts  the  excess,  as  it 
amounts  to  more  than  $500,  and  leaves  $200 
of  it  still  onsatisfled.  Were  we  to  concede 
thut  wben  a  bomestead  has  t>eeu  once  al- 
lotted, as  prescrit>ed  by  law,  it  cannot  I>e 
reassigned  by  metes  and  bounds  at  tbe  in- 
stance of  a  creditor,  the  debtor  may  never- 
theless sell  or  incumber  that  interest  by 
observing  tbe  requirements  of  the  consti- 
tntion.  (article  10,  §  8.)  Where,  in  order 
to  satisfy  a  mortgage  or  a  debt  created 
tM^ore  the  ratification  of  tbe  constitntlon 
of  1SK8,  tbe  debtor's  bomestead  is  sold,  in 
apportioning  the  fund  arising  from  such 
sale  tbe  sum  of  $1,000  of  the  money  must 
be  treated  as  tbe  homestead  of  thedebtor, 
notwithstanding  tbe  fact  that  the  whole 
of  tbe  debtor's  land,  including  excess  and 
homestead,  sold  for  over  $2,000  more  than 
the  sum  offered  by  bidders  for  the  excess, 
when  exposed  separately  to  sale.  In  Wil- 
son V.  Patton,  87  N.  C.  318,  where  the 
whole  of  the  debtor's  land  was  sold  un- 
der execution  issuing  upon  an  old  debt, 
the  sum  of  $1,000  of  tbe  jiroceeds  of  sale 
was  treated  as  the  homestead,  as  against 
new  debts  contracted  since  tbe  ratifica- 
tion of  tbe  constitution  of  1868. 

It  we  admit  that  the  Judgment  credl't- 
ors  bad  a  lien  npon  tbe  land  allotted  as 
a  bomestead,  still,  in  a  contest  between 
them  and  the  defendant  Qay,  he  had  the 
option  to  secure  the  ultimate  payment  to 
them,  in  such  manner  as  the  Judge  might 
direct,  of  tbe  residue  left  to  represent  tbe 
homestead  after  paying  tbe  Junior  mort- 
gagee, and  thereby  secure  to  the  benefici- 
aries under  the  homestead  allotment  the 


use  of  or  interest  on  tbat  sum  (sup- 
posed to  be  about  $800)  till  tbe  time  fixed 
for  the  enjoyment  of  the  homestead  should 
have  expired ;  or,  if  he  preferred  to  do  so, 
he  had  the  right  to  demand  the  payment 
to  bim  of  the  present  value  (calculated  ac- 
cording to  our  table)  of  bis  life-estate  in 
$1,000,  (not  $800,)  which  value  the  referee 
reported  to  be  $300.  The  defendant  Oay 
chose  to  take  the  present  vaina  instead  of 
the  use  of  tbe  whole  sum  but  insisted  up- 
on his  riglit  to  receive  thu  whole  residue 
absolutely  and  uncoudttlonally.  As  we 
havestated,  although  the  allotment  of  tbe 
homestead  may  preclude  all  question  as 
to  its  real  value,  yet  when  the  occupant 
subjects  it,  in  the  mode  prescribed  by  tbe 
constitution,  to  tbe  lien  of  a  mortgage, 
and  ultimately  to  sale  under  its  provisions, 
$1,000  in  money,  if  It  sell  for  more  than 
tbat  sum,  must  represent  and  be  treated 
as  tbe  homestead  itself,  and  will  l>e  so  se- 
cured and  Invested  that  the  "  homestead- 
er," or  his  family,  can  enjoy  the  interest, 
so  long  as  the  right  of  enjoyment  subsists, 
and  his  creditors  can  ultimately  divide  it 
according  to  priorities.  But  if  thedebtor 
elect  to  take  the  full  present  value  of  the 
right  to  enjoy  tbe  interest  on  tbe  fund  in 
future,  the  effect  must  be  to  render  neces- 
sary an  adjustment  of  rights  between  him 
and  his  creditors  immediately  upon  tbe 
exercise  of  his  option,  so  as  to  allow  them 
also  to  receive  tbe  present  value  of  their 
right  by  a  payment  of  the  residue  of  tbe 
fund  representing  tbe  bomestead  (left  after 
deducting  its  value  ascertained  by  a  cal- 
culation based  upon  the  life-tables)  to 
them,  according  to  priorities,  instead  of 
awaiting  the  determination  of  tbe  right 
of  enjoyment  of  the  homestead  by  the  ben- 
eficiaries, and  then  dividing  the  whole  fund 
representing  it  in  the  same  way. 

The  disposition  of  tbe  fund  in  dispute 
mnst  depend  then  upon  the  question 
whether  the  act  of  1886  operated  retro- 
spectively BO  as  to  give  to  the  Judgment 
creditors,  from  its  passage,  a  lien  upon 
the  debtor's  Iiomestead.  The  Judgment 
creditors  contracted  witli  a  view,  it  is 
true,  to  tbe  statute,  (Code,  §  501,  subd.  4,) 
which  exempted  the  homestead  from  the 
lien  of  Judgments,  but  both  creditor  and 
debtor  are  presumed  to  have  known  that 
the  legislature  might  exercise  Its  power, 
as  it  did,  in  passing  tbe  act  of  188.5,  (chap- 
ter 859,)  by  taking  from  the  latter  the  priv- 
ilege of  exemption  enjoyed  by  him,  while 
it  was  permitted  by  the  law-making  pow- 
er. It  the  amendatory  statute  (chapter 
359,  Laws  1886)  neither  talis  within  the 
constitutional  inhibition,  as  a  law  impair- 
ing tbe  obligation  of  a  contract,  nor  inter- 
feres with  a  v3Bted  right  of  the  debtor  in 
its  application  to  the  contracts  made 
while  tbe  act  of  1876-77  was  in  force,  then 
it  would  follow,  if  it  appears  clearly  to 
have  been  the  legislative  Intent  to  restore 
to  pre-existing  creditors  the  Judgment  Hen 
in  cases  where  it  had  been  taken  away  by 
the  latter  act,  that  the  courts  must  con- 
strue the  law  so  as  to  carry  out  such  man- 
ifest purpose,  and  declare  that  the  home- 
stead of  the  defendant  Gay  became  subject 
to  tbe  liens  of  the  plaintiffs,  who  bad  Judg- 
ments, according  to  priorities,  upon  the 
passage  oi  tbe  amendatory  act.    A  stat- 
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nte  may  be,  according  to  itsexpresatenna, 
retroactive  In  ita  operation,  and  yet  not 
necessarily  void.  The  legislature  la  pro- 
hibited from  enacting  any  law  In  conflict 
with  the  constitution  of  the  United  States, 
or  of  the  state  of  North  Carolina.  The  re- 
strictive inhibitions  of  the  organic  law, 
state  and  federal,  that  are  usu{ulyinvoke<1 
to  test  the  validity  of  a  statute  as  to  any 
retrospective  operation  proposed  to  be 
given  to  it,  are  those  against  passing  laws 
Impairing  the  obligation  of  a  contract, 
ex  post  ttusto  laws,  and  those  that  provide 
for  taking  private  property  for  public  use 
even  without  compensation.  Satterlee  v. 
Matthewson,  2  Pet.  880.  When  the  effect  of 
a  law  is  to  divest  the  vested  right  of  prop- 
erty, except  for  the  use  of  the  public,  and 
then  only  after  providing  for  payment  of 
Its  valne,  it  will  be  declared  void.  But  it 
is  the  creditor  alone  who  has  the  right  to 
insist  that  any  law,  passed  by  the  legisla- 
ture of  a  state,  which  will.  If  enforced, 
diminish  the  valne  of  his  debt,  take  away 
his  remedy  without  providing  another 
equally  as  efficacious,  or  destroy  his  lien, 
la  unconstitutional,  because  it  impairs  the 
obligation  of  the  contract.  Statutory 
privilege  and  exemptions,  as  distin- 
guished from  those  conferred  by  the  con  - 
stltntion.are  granted,  subject  to  the  pow- 
er of  the  general  assembly  to  repeal  or 
modify  the  act  that  gives  them,  and  all 
private  agreements  are  entered  into  in 
contemplation  of  law  with  full  knowledge 
that  such  privileges  or  exemptions  may  be 
recalled,  when  not  resting  in  contract. 
Coolcy,  Const.  Llm.  »383;  Bull  v.  Conroe, 
13  Wis.  288;  Moore  v.  Letchford.  35  Tex. 
185;  Harris  v.  Glenn,66  6a.  94;  Sparger  v. 
Cumpton,  64  Ga.  355;  Bolton  v.  Johns,  6 
Fa.  St.  145;  Bleakney  v.  Bank,  17  Serg.  & 
R.  64.  The  legislature  has  the  power  to 
enact  retroactive  laws  also,  in  order  to 
add  to  the  means  of  enforcing  existing 
contracts.  1  Kent,  Com m.  466.  A  creditor 
baa  the  constitutional  right  to  demand 
that  his  lieu  shall  not  be  destroyed,  or 
bis  remedy  in  any  other  way  impaired,  but 
the  debtor  can  claim  no  vested  right  of  ex- 
emption. The  privilege  is  granted  to  the 
latter, subject  to  the  right  of  the  sovereign 
to  recall  it  in  the  way  prescribed  in  the 
organic  law.  Harris  v.  Glenn,  supra; 
Bieaknejr  v.  Bank,  supra.  If  by  giving  to 
a  statute  a  retroactive  operation  it  would 
divest  any  right  of  property  that  had  al- 
ready accrued,  it  should  be  construed  to 
operate  prospectively  only,  if  at  all.  Sedg. 
St.  &  Const.  Law,  p.  105.  Upon  the  idea 
that  the  public  gOod  is  to  be  considered 
paramDuut  to  private  Interests,  and  upon 
the  principle  that  private  persons  act  and 
contract  with  reference  to  the  power  of 
the  legislature,  and  at  the  risk  of  its  exer- 
cise, it  has  been  frequently  held  by  this 
and  other  conrts  of  this  country  that  a  re- 
trospective law,  making  valid  unautho- 
rized acts  of  officers,  may  be  upheld  and 
enforced,  though  the  effect  of  enforcing  it 
was  to  enable  persons  to  establish  rights 
to  property  that  they  could  not  otherwise 
have  maintained.  Belo  v.  Commissioners, 
76  N.  C.  489.  The  Code,  §  501.  subd.  4,  aa 
amended  by  the  act  of  1886,  c.  359,  is  as  fol- 
lows: " The  property,  real  and  personal, 
specified  in  subdivision  3  of  this  section. 


and  the  homestead  of  any  resident  uf  this 
state,  shall  not  be  subject  to  sale  under 
execntlon,  or  other  process,  except  such  as 
may  be  rendered  or  issued  to  secure  tbR 
payment   of   obligations   contracted    for 
the  purchase  of  the  said  real -estate,  or  for 
laborers'    or  mechanics'  liens,  for    work 
done  and  performed  for  the  claimant  of 
said  homestead,  or  for  lawful  taxes:  pro- 
vided,   the  statute   of  limitations   shall 
not  run  against  any  payment  owing  by 
the  owner  of  a  homestead  or  homestead 
interest  during  the  existence  of  sncb  home- 
stead or  homestead  Interest,  whether  the 
same  ban  been  or  shall  hereafter  be  al- 
lowed, assigned,  and  set  apart  under  ex- 
ecution or  otherwise. "  The  Code,  S  3766, 
is  as  follows:  "Where  a  part  of  a  stat- 
ute is  amended,  it  is  not  t«»  be  consid- 
ered as  having  been  repealed  and  re.en- 
acted  in  the  amended  form,  but  the  por- 
tions which  are  not  altered  are  to  be  con- 
sidered as  having  been  the  law  since  their 
enactment,  and  the  new  proviso  §»  hav- 
ing been  enacted  at  the  time  of  the  amend- 
ment."  By  the  amendatory  act,  the  words 
"  to  the  lien  of  any  Judgment  or  decree  of 
any  court  or"  were  stricken  out  between 
the  word   "subject" and  the  words  "to 
sale, "  and  the  words  following  after  the 
word  "  provided  "  were  added  to  the  sec- 
tion.    So    much   of  the  section.  In   its 
amended  form,  as  precedes  the  proviso 
must  be  considered  as  enacted  with  a  view 
to  the  rule  of  construction  contained  in 
section  8766,  and  must  be  "  considered  as 
having  been  the  la  w  "  since  it  was  enacted 
at  the  session  of  1876-77.   Since  it  does  not 
interfere   with  vested    rights,  or  impair 
the  obligation  of  any  contract,  to  give  the 
present  law  the  retroactive  effect  contem- 
plated and  required  by  the  provisions  of 
the  Code,  we  must  construe    it  jnst  as 
though  the  clause  destroying  the  lien  of 
Judgments  as  to  homesteads  had  never 
been  inserted  in  the  original  act,  or  n^-en- 
acted  as  a  part  of  the  Code  in  November, 
1888.    However    widely    the    text-writers 
and  the  conrts  may  differ  as  to  the  true 
rule  for  testing  the  question,  whether  a 
given  statute,  not  objectionable  on   the 
ground  of  nnconatitutlonality  shall  be  al- 
lowed to  operate  retroactively,  all  concur 
that  when  there  Is  a  plain  expression  of 
the  legislative  intent,  the  law  Is  to  take 
effect  accordingly.    State  v.  Littlefield.  SB 
N.  C.  614:    Potter's  Dwar.  St.  162,  note  9; 
1  Minor,  Inst.  26.    The  act  of  18S5  mast  be 
considered  Just  as  though  section  3766  of 
the  Code  had  constituted  an  additional 
proviso  to  it,  and  both  must  be  construed 
together.    State  v.  Massey,  103  N.  C.  336.  » 
R.  £.  Rep.  632;  97  N.  C.  465,  2  S.  E.  Rep.  445. 
If  any  further  argument  is  needed  (o  arrive 
at  the  true  interpretation  to  be  given  to 
the  present  law.  It  wUl  be  observed  that 
the  proviso  to  the  act  which,  under  sec- 
tion 3766  alone,  took  effect  on  tlie  day  of 
its  enactment,  or  related  to  that  day,  dis- 
closes the  porpose  of  the  legislature  by 
suspending  the  statute  as  to  homestead 
already  assigned,  or  to  be  allotted  there- 
after, to  make  the  act  apply  to  both.  The 
result  reached  by  the  opinion  of  the  court 
in   Dtley  v.  Jones,  92  N.  C.  268,  must  have 
been  substantiall.v  the  same  as  to  the  dis- 
position of  the  fund  in  controversy,  if  a 
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reference  bad  been  made  t<i  ascertain  tb& 
present  valae  of  the  debtor's  life-estate  In 
fl.UOO.  Bat  the  court  failed  to  advert  to 
the  two  (acts  that  there  was  on  the  one 
band  no  objection  growing;  out  of  the  cou- 
Btltutionality  of  the  act  of  1885  to  giving 
it  a  retrospective  effect,  and  on  the  other, 
there  was  in  the  Code  a  mandatory  re- 
qairement  to  so  construe  it.  There  was 
therefore  no  error  pointed  out  by  the  de- 
fendant Oay.  Judgment  in  defendant's 
appeal  must  be  affirmed. 

ON  BBHEAHINQ. 
(Dea  88,  ISSO.) 

▲vBRY.  J.  This  is  a  petition  to  rehear 
the  appeal  of  J.  8.  Spencer  &  Co.  and  B.  F. 
&  H.  C.  liowdermilk.  All  of  the  questions 
involved  in  both  appeals  in  this  case  were 
discussed  at  length  in  the  opinion  filed  in 
the  appeal  of  defendant  J.  C.  Oay,  the 
homesteader.  The  fund  left,  after  satisfy- 
ing tMfe  senior  mortgage  of  J.  A.  Leak,  Sr., 
n as  91,3^.35.  For  this  sum  the  contest- 
ants In  the  court  below  were  the  junior 
mortgagee,  J.  A.  Leak,  Jr.,  the  bome- 
Bteader,  J.  C.  Gay,  and  the  appellants  iu 
this  case,  J.  S.  Spencer  &  Co.  and  B.  F.  & 
H.  C.  Lowdermilk,  who  are  judgment  cred- 
itors, with  other  judgment  creditors 
named  in  the  clerk's  report.  In  tbe  court 
below  it  was  ordered  that  out  of  this 
fund,  left  after  discharging  the  mortgage 
debt  of  J.  A.  Leak,  Sr.,  tbe  mortgage 
debtof  J.  A. Leak,  Jr., should  be  first  paid, 
in  order  to  exonerate  tbe  homestead,  up- 
on which  it  was  a  lien.  Out  of  the  residue 
left  alter  paying  the  whole  of  the  junior 
mortgage  debt,  it  was  further  ordered 
that  tbe  sum  of  $390.34,  the  present  value 
of  the  life-estate  of  John  C.  Gay,  be  paid 
to  him  In  lien  of  his  homestead,  and  the 
residne,  if  any,  should  be  paid  to  the  judg- 
ment creditors.  This  court  held  Inexplicit 
terms  tbat  the  mortgage  debt  of  tbe  junior 
mor^agee  being  a  lien  for  which  tbe 
homestead  could  be  now  subjected  to  sale, 
it  would  be  first  paid  out  of  the  fund  for 
the  relief  and  exoneration  of  the  home- 
stead. J.  A.  Leak,  Jr.,  had  not  appealed 
to  this  court. 

Tbe  defendant  Oay  appealed,  because 
the  court  refused  to  order  that  the  whole 
of  the  sura,  (which  it  was  stated  in  this 
court  would  amount  to  about  f800,)  left 
after  paying  tbe  debt  of  tbe  junior  mort- 
gagee, should  have  been  paid  over  to  him 
instead  of  $390.34,  the  present  value  of 
his  homestead.  We  held  that  he  was  enti- 
tled only  to  tbe  sum  allowed  him  in  tbe 
court  below,  and  that  in  his  appeal  there 
was  no  error.  Tbe  appellants  in  this  case 
relied  upon  two  assignments  of  error. 
Reversing  the  order  in  which  they  were 
set  forth  in  the  record,  the  second  excep- 
tion was  to  the  judgment  of  tbe  court  be- 
low giving  to  the  homesteader  tbe  present 
value  of  his  homestead.  The  reasons  for 
declaring  tbe  defendant  Gay,  after  he  bad 
elected  to  take  tbe  present  value  o(  his 
homestead,  entitled  to  that  amount  and 
no  more,  were  givoi  In  full  in  tbe  discus- 
sion of  his  appeal. 

Tbe  first  exception,  we  find  upon  a  more 
critical  examination  than  was  made 
when  the  petition  to  rehear  was  allowad. 


is  based  solely  upon  the  ground  that  his 
honor  ordered  that  the  junior  mortgage 
debt  be  paid  out  of  the  fund  of  $1,334.35, 
left  after  paying  the  senior  mortgage,  in 
preference  to  tbe  debts  of  the  judgment 
creditors.  The  junior  mortgagee  wan  en- 
titled to  he  BO  paid,  and  in  that  there  was 
no  error  in  the  ruling  of  the  court  below, 
and  there  was  no  ground  for  a  rehearing 
here.  Whatever  sum  was  left  after  pay- 
ing, first,  the  costs  and  tbe  mortgage  debt 
of  J.  A.  Leak,  Sr. ;  second,  the  mortgage 
debt  of  J.  A.  Leak,  Jr. ;  third,  tbe  sum  of 
$300.34  toJ.C.  Oay,— should  have  been  paid 
over  to  the  judgment  creditors,  and  was 
so  paid.  If  the  decision  of  thiscourt  was  re- 
spected. If,  after  paying  the  junior  mort- 
gagee, there  was  not  more  than  $390.34 
left,  of  course  the  judgment  creditors  could 
get  nothing.  In  the  defendant's  appeal, 
we  held  tbat  if  there  was  such  balance  left, 
tbe  homesteader  (Gay)  would  not  be  enti- 
tled to  receive  It,  because  the  effect  of  tha 
act  of  1886,  (chapter  359,)  construed  witb 
section  8766  of  the  Code,  was  to  restore 
the  lien  of  the  jadgments  as  of  Ibe  time 
of  their  rendition.  But  tbe  restoration  of 
tbe  lien  does  not  in  the  least  affect  the 
right  uf  tbe  defendant  Gay  to  have  the 
homestead  exonerated  by  the  payment  of 
the  debt  of  the  junior  mortgagee  out  of 
the  excess  in  preference  to  the  claims  of 
the  judgment  creditors.  Neither  J.  A. 
Leak,  Sr.,  nor  J.  A.  Leak,  Jr.,  appealed. 
Tbe  judgment  of  the  court  below,  ren- 
dered by  Bynum,  J.,  directed  tbe  fund  to 
be  distributed  in  the  way  pointed  out  in 
the  opinion  of  this  court  in  the  Appeal  of 
Gay.  We  therefore  adhere  to  our  former 
rnllng.  There  wasno  error  in  the  order  of 
the  court  below  directing  the  distribu- 
tion of  tbe  fund.    Petition  dismissed. 


Leak  et  al.  v.  Oat  et  aU 

(Svipreme  Court  of  North  Carolina.    Nov.  17, 
1890.) 

Appeal  from  soperlor  ooort,  Riclunond  coan- 
ty;  J.  G.  Bxinm,  Jvid^ 

For  tbe  facts  of  this  esse,  see  Leak  v.  Oay, 
ante,  812. 

Shaw  <t  Sons  and  Jotus  <t  TiUett,  for  appel- 
lants.   LitOe  A  Parsons,  tot  appellees. 

Atsst,  J.  This  is  an  appeal  bv  two  of  the 
JiidKmeBt  oredltors,  J.  8.  Bpenoer  &  Ck).  and  B. 
F.  &  H.  C.  Lowdermilk— 

1.  Because  of  the  payment  of  tbe  second  mort- 
gago  out  of  the  funds,  proceeds  of  the  sale  of  land 
before  their  judgments,  said  judgments  having- 
been  docketed  before  the  registration  of  said 
mortgage. 

2.  Beosnse  the  1890.84,  the  present  value  of 
defendant's  homestead,  should  uave  been  applied 
to  payment  of  the  second  mortgage,  and  tbe  bal- 
ance of  the  proceeds  of  tbe  sale,  after  deducting 
the  first  mortgage  and  costs  of  salt,  to  the  satis- 
faotion  of  tbe  judgments  docketed  prior  to  the 
registration  of  the  second  mortgage,  according  to 
their  respective  priorities,  tbe  dates  ot  docket- 


''e  need  only  add  to  what  has  been  said  in 
the  discussion  of  the  defendant  Qay's  appeal 
that,  though  the  act  of  1S7A-77,  as  amended  by 
the  act  of  1885,  has  been  construed  for  the  pmr- 
pose  of  disposing  ot  the  excess  over  the  home- 
stead, as  if  the  clause  destroying  the  lien  had 
never  been  inserted,  the  restoration  of  the  lien, 
nnder  the  aot  of  1885,  construed  with  section 
8786  of  the  Code,  does  not  aSect  the  defendant's 
right  to  exoneration,  nor  his  power  to  incumber 
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his  homestead  by  a  conveyance  ezecated  in  com- 
pliance with  section  8,  art  10,  of  the  constltation. 
The  appellants  cannot  oomplain  of  the  election  of 
defendant  (Jay,  whereby  they  receive  what  Ir,  In 
contemplation  of  law,  tne  present  value  of  what 
they  would  receive  after  the  right  of  exemption, 
acoordins  to  the  oalcnlatioa  as  to  the  probabili- 
ties of  life,  shall  cease.  There  is  no  error,  and 
the  Judgment  Is  affirmed. 

Sbayeb  t.  Hdntlbt  et  al. 

(Sumrtme  Court  of  North  CmrcMna.   Nor.  9^ 
1890.) 

Visui  IK  Civil  Cjlsss— Applioatton  tob  CaANOK. 
Ck)de  N.  0.  t  191,  provides  that  actions 
•g^nst  a  public  officer  for  an  act  done  by  virtue 
of  his  office  must  be  tried  in  the  county  where  the 
cause  of  action,  or  some  part  thereof,  arises. 
Section  105  provides  that,  if  the  county  designated 
for  that  purpose  in  the  summons  be  not  the  proper 
county,  the  action  may  be  tried  therein,  unless 
defendant,  ''before  the  time  of  answering  ex- 
pires, "  demand,  in  writing,  that  the  trial  be  bad 
In  the  proper  county.  In  an  action  against  pub- 
lic officers,  plaintiff,  by  an  order  made  at  May 
term  was  allowed  80  days  to  file  his  complaint 
and  d^endants  SO  days  uiereafter  to  answer,  both 
pleadings  to  be  filed  as  of  May  term.  Before  the 
time  for  answering  had  expired,  and  before  filing 
their  answer,  defendants  filed  a  demand  for  re- 
moval of  the  cause  to  the  proper  county,  and  by 
their  answer  demanded  judgment  for  suoh  re- 
moval. Held,  that  the  application  must  be  con- 
sidered as  having  been  made  as  of  May  term,  and 
continued  with  Oxe  cause. 

This  in  an  appeal  from  a  Jadlclal  order 
of  Bynum,  J.,  refusing  the  demand  of  the 
defendants  that  the  cause  be  removed 
from  tbe  superior  court  of  Rowan  county 
to  tbe  superior  court  of  Anson  county, 
inade  at  August  term,  1890,  of  Rowan  su- 
perior court.  Tbe  summons  was  Issued 
and  duly  executed,  returnable  to  the 
spring  term,  1890,  of  the  superior  court  of 
Rowan  county.  Tbe  record  sbows  that 
at  tbe  return  term  (May  term,  1890,)  be- 
fore Shipp,  J.,  tbe  following  entry  was 
made:  "Continued;  thirty  days  allowed 
plaintiff  to  file  complaint,  and  thirty  days 
thereafter  to  allow  defendants  to  answer 
as  of  this  term."  On  the  2d  day  of  June, 
1890,  (within  the  time  allowed,)  the  plain- 
tiff filed  a  verified  complaint,  as  of  May 
term,  1890,  alleging,  in  substance,  that  in 
November,  188"J,  near  the  town  of  Wades- 
boro,  in  the  county  of  Anson,  while  the 
plaintiff  was  in  camp  with  his  wagon  and 
team,  the  defendants,  with  divers  other 
persons,  unknown  to  the  plaintiff,  did 
make  an  assault  upon  him,  and  beat  and 
ill  treat  him ;  and,  without  any  warrant 
or  other  legal  process,  did  violently  seize, 
arrest,  imprison,  and  detain  the  plaintiff, 
without  any  reasonable  or  probable 
cause;  and,  in  the  night-time,  did  detain 
and  carry  the  plaintiff  into  the  town  of 
Wadesboro;  and  without  allowing  him 
tbe  benefit  of  a  trial,  and  refuuing  to  al- 
low him  to  give  ball  for  his  appearance, 
tbe  next  morning,  against  his  protest,  did 
incarcerate  this  plaintiff  in  the  common 
jail  of  Anson  county,  where  he  remained 
for  the  space  of  about  24  hours.— all  of 
which  acts  were  committed  by  the  dpfend- 
ants  maliciously,  and  without  probable 
cause,  and  were  contrary  to  law,  and 
against  the  protest  of  plaintiff.  That 
plaintiff  was  taken  before  a  Justice  of  the 
peace  tbe  next  morning,  charged,  as  be 


was  informed,  witb  the  crime  of  retailing 
spirituous  liqaorwithontbavinK  a  license, 
and,  upon  a  bearing,  plaintiff  was  dis- 
charged, and  released  from  custody,  for 
the  want  of  probable  cause.    That,  by 
reason  of  said  assault,  false  Imprisonment, 
and  unlawful  acts  of  tbe  defendants,  the 
plaintiff    has   been  injured,  and    he    de- 
mands  $10,000   damages  and  costs,  etc. 
On  the  SOth  day  of  June,  1890,  (within  tbe 
time  allowed,)  the  defendants  filed  a  veri- 
fied answer  to   the  -complaint,  denying  its 
material  allegations,  alleging  that  they 
were  public  officers,  acting,  in  what  they 
did,    under    legal   authority,  and    other 
matter  in  bar  of  the  plaintiff's  right  to  re- 
cover.   They  further  say  that  this  action 
is  brought  againt  said  public  officers,  and 
other  defendants  who  aided   them,  on  ac- 
count of  acts  done  by  virtue  of  their  said 
office  as  aforesaid,  and  the  same  is  im- 
properly brought  in  the  county  of  Rowan, 
and  should  be  removed  to  the  cojinty  of 
Anson.     There    are   a  large   number   of 
witnesses  in  the  cas3,  all  of  whom,  except 
plaintiff    and    Hinson,    reside   in    Anson 
county.    Wherefore  defendants  ask  judg- 
ment:   (1)  For  removal  of  cause  to  Anson 
county.    (2)  That  the  action  be  dismissed, 
and  they  recover  their  costs.    Before  the 
said  answer  was  filed,  to-wit,  on  the  24tb 
of  June,  1890,— the  defendants  served  tbe 
following  notice  on  theplalntlfl:  "Youare 
hereby  notified  that  we  will  make  a  mo- 
tion before  his  honor.  Judge  Bynuu,  at 
the  next    term    of    tlie   superior    court, 
»  *    *  toremove  the  above-entitled  cause 
from  the  county  of  Rowan  to  tbe  county 
of  Anson  for  trial,  and  we  hereby  demand 
said  removal,  upon  theground  and  for  the 
reason    that  said   action    has  not    been 
brought  in  tbe  proper  county,  but  should 
have  been  brought  in  the  county  of  An- 
son."   The  defendants  (five   in    number) 
also  say.  upon  affidavits,  "that  there  are 
no  less  than  ten  witnesses  in  this  cause, 
whose  testimony  Is  material  and  impor- 
tant to  the  trial  thereof,  all  of  whom   re- 
side in  Anson  county,  and  are    persons 
without  tbe  necessary  means- of  attending 
a  court  at  so  great  a  distance.     All  tbe 
witnesses    to  the  transaction,  which    is 
made  the  subject  of  this  action,  reside  in 
said  county,  except  the  plaintiff  in  this  and 
the   action    of  L.  M.  Hinson    and    J.  J. 
Lawrence,  one  of  the  defendants.    •    •    • 
That  all  of  the  defendants  are  men  of  tctv 
small  means,  and  would  be  unable  to  se- 
cure the  attendance  of  witnesses  at  each 
distance.    And  affiants  aver  that  the  con- 
venience of  witnesses  and  the  ends  of  jus- 
tice would  be  promoted  by  a  cbani^  of 
the  place  of  trial  of  this  action   to   tbe 
county  of    Anson."    The  following  is  a 
statement  of  the  case  on  appeal :    Before 
the  time  of  the  answering  expired,  the  de- 
fendants demanded,  in   writing,  that  the 
case  be  removed  to  Anson  county,  upon 
the  ground  that  It  had  not  been  brongbt 
Ih   the  proper  county.    At  August   term, 
1890,   of  Rownn  superior  court,  the  case 
was  heard  by  Bynum,  J.,  upon  the  motion 
of  defendants  for  the  removal  of  tbe  cause 
to  Anson   county,  upon   the  g^ruund  that 
the  action   was  brought  against    public 
officers  and  others  who,  by  their  com- 
mand, had  aided  them,  for  acts  done  by 
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Ttrtoe  of  tbelr  aald  office,  all  of  whom 
resided  at  the  time  In 'Anson  county.  In 
support  ot  this  motion,  tlie  defendants 
read  tlieir  answer  as  an' affidavit,  wbicb 
set  fortli  tbe  fact  tbat  the  defendant  J.  C. 
Parsona  was  an  acting  Justice  of  tlie  peace 
ot  AiMon  county,  and  tlie  defendant  C.  T. 
Coppedg^.  tlie  marstial  or  constable  ot 
tbe  town  of  Wadesboro,  and  that  tlie 
plaintifr  was  arrested  by  virtue  of  a  war- 
rant  isaued  by  said  justice,  and  executed 
by  said  marshal  or  constable;  and  that 
the  other  defendants  who  were  present 
acted  in  aid  and  by  assent  of  said  ottlcers, 
a  copy  of  said  warrant  being  attached 
to  the  answer  in  tbe  cause ;  and  that  this 
action  la  brought  against  the  defendants 
OD  accnant  of  acts  done  by  virtue  of 
their  said  office  as  Justice  of  the  peace  and 
eoastable,  and  against  the  other  defend- 
ants for  aiding  and  assisting  therein  in 
arresting  and  detaining  the  plaintiff,  as 
aforesaid.  The  plaintiff  filed  no  coun- 
ter-affidavit denying  these  allegations  of 
the  defendants,  but  insisted  that  the  ac- 
tiuD  was  brought  against  them  as  indi- 
viduals, and  not  as  public  officers,  as  ap- 
(lears  from  bis  complaint.  His  honor  de- 
nied the  motion,  and  gave  judgment  ac- 
cordingly, from  which  tbe  defenaauts  ap- 
pealed. 
Little  Jt  Parsoas,  for  appellants. 

Davis,  J.,  {after  etatlng  tbe  facta  as 
above.)    The  Code,  §  191,  subsec.  2,  pro- 
vides that  actions  "  against  a  public  of- 
licer  or  person  especially  appointed  to  ex- 
ecute bis  duties,  for  an  act  done  by  him  by 
virtue  of  bis  office  or   against   a  person 
who,  by  his  command  or  in  his  aid,  shall 
do  anyi.hing  touching  the  duties  of  such 
officer, "  must  be  tried  in  the  county  where 
tbe  cause,  or  some  part  thereof,  arises. 
Section  ISB  provides  that,  "  if  tbe  county 
designated  for  that  purpose  in  tbe  eum- 
muns  and  complaint  be  not   the   proper 
county,  the  action  may  notwithstanding 
be  tried   therein,  unless  tbe  defendant,  be- 
fore the  time  of  answering  expires,  demand, 
in  writing,  tbat  the  trial  be  had  in  the 
proper  county, "  etc.    The  allegations  ot 
the   defendants,  upon    which    they    base 
their  demand  for  a  removal  ot  the  cause 
to  Anson  county  for  trial,  are  not  denied, 
and   mast  therefore  be  taken  as  true,  and 
they  are  entitled,  as  a  matter  of  right   to 
the  removal  under  section  191,  subsec.  2, 
and  section  195  ot  tbe  Code,  unless  they 
have  Itiflt  tbat  right  by  a  failure tocomply 
with  the  requirement  of  the  latter  section, 
or  waived  it  by  answering  before  demand- 
ing tbe  removal.    It  is  well  settled  that 
where  tbe  court  has  Jurisdiction  of  tbe 
subject-matter  ot  an  action,   and   it  is 
brought  in  the  wrong  county,  the  objec- 
tion to  the  venue  must  be  talien  In  apt 
time,  or  it  will  be  deemed  to  have  been 
waived.     It  must  be  taken  not  only  "be- 
fore the  time  ot  answering  expires,"  as  re- 
quired  by  section  195  of  the  Code,  but  it 
muse  be  taken  la  limine,  and  before  answer- 
ing to  tbe  merits.    Granville  Co.  Board  of 
Education  v.  State  Board  of  Education, 
106  N.  C.  81,  10  S.  E.  Rep.  1002,  and  cases 
there  cited.    Did  tbe  d^endants  in   the 
present  case  take  tbe  objection   to  the 
venue  to  apt  time,  or  did  they  waive  their 


objection  by  answering  to  tbe  merits  be- 
fore tbe  demand  in  writing  was  made? 
By  tbe  order  made  at  May  term,  tbe  plain- 
tiff was  allowed  3U  days  to  file  bis  com* 
plaint,  and  the  defendants  wei'eallowed  80 
days  thereafter  to  file  their  answer,  and 
these  were  to  be  filed  "aa of  May  term." 
The  plaintiff  filed  his  complaint  on  the  2(1 
day  of  June.  On  tbe  24th  day  of  June,  be- 
fore the  time  tor  answering  had  expired, 
and  before  their  answer  was  filed,  they 
filed  their  demand  tor  lemoval,  and  gave 
notice  thereof  to  the  plaintiff;  and  in  their 
answer,  filed  June  80th,  they  demand  judg- 
ment "for  removal  of  cause  to  Anson 
county."  The  answer  was  filed  June  30th; 
as  ot  May  term  preceding,  and  the  de- 
■  mand  was  filed  the  24th,  before  theanswer, 
and  before  the  time  of  pleading  had  ex- 
pired; and  as  the  defendants  of  course 
could  not  file  their  answer  till  after  the 
complaint  was  filed,  though  it  was  filed  as 
of  May  term,  so.rfrora  the  very  nature  of 
the  case,  they  had  the  right  to  file  their 
demand  for  removal  before  answering,  as 
they  did,  and  as  ot  May  term.  The  30 
daj's'  time  to  file  the  complaint,  and  80 
days  thereafter  to  answer,  must,  fairly 
construed,  mean  that  the  defendants  were 
to  be  allowed  that  time  to  make  any  de- 
tense  or  objection  to  the  complaint,  which 
thfy  might  have  done  It  there  had  been  no 
extension  of  the  time  to  file  complaint  and 
answer  as  of  May  term.  If  this  be  not  so, 
the  defendants  have  lost  a  right  without 
any  fault  or  neglect  ot  their  own,  and 
which  they  could  not  have  prevented  by 
any  reasonable  diligence  or  foresight.  W© 
think  that  this  case  is  clearly  distinguish- 
able from  Oranvillp  Co.  Board  ot  Educa- 
tion V.  State  Board  of  Education.  In  that 
case,  it  is  true,  the  motion  to  remove  was 
made  before  the  lapse  of  time  allowed  to 
answer  had  expired,  but  it  was  made  after 
tbe  answer  was  filed,  and  tbe  defendant 
had  pleaded  tn  the  merits,  and,  besides, 
the  demand  was  not  in  writing.  In  this 
case,  while  It  is  true  tbe  motion  was  not 
beard  till  the  fall  term,  yet  it  was  made. 
In  writing,  before  the  answer  was  filed,  in 
tact,  and  before  the  time  to  answer  ex- 
pired ;  and,  from  tbe  nature  of  the  case,  it 
must  be  considered  as  having  been  made 
as  of  May  term,  before  the  answer  was 
filed,  and  continued  with  thecause;  and,  to 
rebut  any  presumption  of  waiver  by  an- 
swering within  tbe  time  allowed,  nut 
only  Is  the  demand  made  in  writing,  and 
notice  thereof  given  before  the  answer  is 
filed,  but  in  the  answer  itself  the  objection 
is  insisted  upon ;  and,  the  objection  and 
demand  for  removal  appearing  in  the  an- 
swer, "  we  might  regard  the  answer  In  this 
case  as  such  an  application, "  as  was  said 
in  Bankin  v.  Allison,  64  N.  O.  671.    The 

Slaintilt  "insisted  that  tbe  action  was 
ronght  against  tbe  defendants  as  indi- 
viduals, and  not  as  public  officers,  as  ap- 
pears from  the  complaint,"  and  this  seems 
to  have  been  the  ground  upon  which  his 
honor  denied  the  motion.  This,  we  think, 
was  an  error;  for,  it  made  properly  to  ap- 
pear, by  affidavit  or  otherwise,  that  the 
defendants  came  within  the  provision  of 
section  191,  subsec.  2,ot  tbe  Code,  they  were 
entitled  to  the  order  of  removal,  it  de- 
manded in  apt  time,  which,  under  the  cir- 
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cumBtunces    of  this  case,  we  think  was 
done. 

The  record  preuents  other  Intei-estlng 
questions,  as  whether,  "the  courts,  being 
ut  ali  times  open  for  the  transaction  of  all 
businesB  within  their  Jurisdiction,  except 
the  trial  of  issues  of  fact,  requiring  a  Jury, " 
the  defendants  might  not  have  had  their 
demand  heard  and  passed  upon  before  the 
Fall  term,  and  whether  It  was  not  the 
duty  of  bis  honor  to  find  bow  the  fact 
was,  and  determine  upon  the  uncontro- 
verted  affldavltsof  the  defendants  whether 
they  were  not  entitled  to  the  removal  un- 
der subsection  2  of  section  195  of  the  Code; 
but,  for  the  reasons  given,  we  thinit  the 
defendants  were  entitled  to  the  order  of 
removal,  and  we  need  not  consider  these 
questions.    There  is  no  error. 

HiCKB  et  al.y.  Ward  et  ux. 

(Supreme  Court  of  North  Oarolina.    Deo.  8, 
1890.) 

TlSTAMKHTUBT  PoWSRa— liiXXCnTIOK. 

1.  A  devise  to  testator 'a  son  "in  trust  for 
such  person  or  persons,  and  nse  or  uses,  as  he 
shall  by  deed  or  will  appoint^  and,  ontil  and  In 
default  of  snoh  appointment,  in  trust  for  the  sole 
and  separate  nse  oi"  devisee's  wife,  for  life,  with 
remainder  over  to  her  children,  confers  upon  the 
devisee  a  general  power  of  appointment  and  he 
may  execute  a  valid  mortgage  on  the  land  de- 
vised. 

8.  Where  snoh  mortgage  provides  that,  in 
case  of  a  sale  thereunder,  any  overplus  remain- 
ing after  paying  the  debt  secured  thereby  shall 
be  paid  to  the  devisee,  his  heirs,  representatives, 
or  assigns,  it  is  a  total  appointment,  and  defeats 
the  trusts  declared  In  the  will. 

Appeal  from  superior  court,  OrunvlUe 
county;  MacBab,  Judge. 

This  is  a  controversy,  wlthont  action, 
submitted  upon  facts  agreed  between  the 
parties,  the  substance  of  which  are  as  fol- 
lows: In  18H3,  Edward  H.  Hicks  was  ap- 
pointed guardian  of  the  Infant  children  of 
his  brother,  Thumau  C.  Hicks,  then  lately 
deceased,  and  executed  his  bond  as  such 
guardian  in  the  usual  form,  and  In  the 
penal  sum  of  $40,000,  with  good  and  suffi- 
cient sureties  thereto.  In  or  about  the 
month  of  February,  1864,  Thomas  I.  HickS, 
who  was  the  father  of  the  said  Edward  H. 
Hicks  and  Thomas  C.  Hicks,  died,  having 
flrst  made  and  published  his  last  will  and 
testament,  which  was  duly  proved.  The 
said  Edward  H.  Hicks,  who  was  named 
In  said  will  as  the  executor  thereof,  was 
duly  qualified  as  such.  Testator,  in  and 
by  his  said  will,  devised  and  bequeathed 
the  whole  of  his  estate,  real  and  personal, 
to  his  wife,  for  the  term  of  her  life,  and,  at 
her  death,  he  devised  and  bequeathed  bis 
real  estate,  and  such  part  of  his  personal 
estate  as  had  not  perished,  or  been  con- 
sumed In  the  use,  during  the  life  of  his 
wife,  as  follows:  (1)  One-fourth  part  or 
share  thereof  to  the  children  of  his  de- 
ceased son,  Thomas  C.  Hicks,  to-wlt, 
Amanda  J.  Hicks,  Thomas  C.  Hicks,  Anna 
Hicks,  and  Sophia  Hicks,  to  be  divided 
between  them  in  manner  as  set  forth  In 
said  will,  after  charging  them  with  cer- 
tain advancements,  etc.  (2)  "One-fourth 
part  or  share  thereof  to  my  son  Edward 
H.  Hicks,  in  trust  tor  such  person  or  per- 
sons, and  use  or  uses,  as  he  shall  by  deed 


or  win  appoint,  and,  nntn  and  in  default 
of  such  appointment.  In  trust  for  the  sole, 
separate,  and  exclusive  use  and  benefit  of 
my  daughter-in-law  Harriet,  wife  of  said 
Edward   H.  Hicks,  during  her  life,  and,  at 
her  death,  to  be  equally  divided  between 
the  children  of  my  said  son  Edward  by  the 
said  Harriet  then  living,  and  the  then  liv- 
ing children  of  such  of  them  as  shall  have 
died  leaving  children  per  stirpes."    The 
said  testator  also  charged  his  son  Edward 
H.  Hicks  with  certain  advancements  made 
to    him.     (S)   One-fourth    part   or   share 
thereof  to   his   daughter   Mrs.    Angelina 
Pleasant,  charging  her  also  with  certain 
advancements.    (4)  One-fourth  part  there- 
of to  his  grandchildren,  Sophia  Skinner, 
Sallie  Skinner,  and  William  Skinner,  the 
children  of  his   deceased  daughter.  Mrs. 
Caroline  Skinner,  also  charging  them  with 
certain    advancements,    etc.     Testator's 
widow  died  In  November,  1866,  and  there- 
upon the  said  Edward  H.  Hicks,  as  execu- 
tor of  Thomas  I.  Hicks,  resumed  posses- 
sion of  theporsnnal  estate  of  said  testator 
bequeathed  to  her  for  her  life,  as  afore- 
said, or  so  much  thereof  as  remaioed,  to 
be  divided  at  her  death  In  manner  as  by 
the  said  will  directed.    After  the  death  of 
testator's  widow,  the  said    Edward   H. 
Hicks  procured  a  bill  to  be  filed  against 
him  as  executor,  and  in  his  own  right  as 
defendant.  In    the   names   of  William  8. 
Skinner  and   the  other  persons,  or  their 
representatives,  interested  in  the  estate  of 
Thomas  I.  Hicks,  and  entitled  to  a  divis- 
ion of  the  same  under  his  will,  at  the  death 
of  his  widow,  as  plaintiffs,  for  an  acconnt 
and  settlement   of  the   persjnal   estate, 
and  a  sale  of  the  real  estate  of  said  testa- 
tor, and  a  division  of  the  personal  estate, 
or  tlie  proceeds  thereof,  and  of  the  pro- 
ceeds of  the  real  estate,  among  the  par- 
ties in  interest,  according  to  the  directions 
and   provisions  of  the  will.    A  sale  of  the 
real  estate  was  ordered  by  the  court,  and, 
on  October  22, 1867,  .Tohn  W.  Hays,  then 
clerk  and  master  of  such  court,  under  and 
in  pursuance  of  such  orderi  offered  such 
real  estate  for  sale  in  separate  parcels. 
when  William  S.  Skinner  became  the  pur- 
chaser of  one  acre  thereof,  and  Edward 
H.  Hicks  became  the  purchaser  of  the  resi- 
due of  said  real  estate.    The  sale  was  ron- 
firmed,  and  a  commissioner  appointed   tu 
take  accounts,  whose  report  was  also  con- 
Hrraed  by  the  court, bat  Edward  H.  Hicks 
never  paid  Into  court,  nor  to  the  commis- 
sioner, any  part  of  the  purchase  money 
for  the  real  estate  purchased  by  blm,  but 
accounted  for  the  same  to'  the  commis- 
sioner merely  by  giving  him  receipts  for 
the  portion  thereof  to  which  he  was  enti- 
tled as  trustee  under  the  decree  of  con- 
firiuatlon  and  for  the  share  of  his  wards, 
Thomas  C.  Hicks,  Jr.,  Anna  and  Sophia 
Hicks,  Infant  children  of  his  brother,  the 
said  Thomas  C.  Hicks,  deceased,  and   by 
filing  with  said  commissioner  receipts  of 
certain  other  of  the  parties  in  interest  cov- 
ering their  shares.    Edward  H.  Hicks  and 
Harriet  V.  Hicks,  his  wife,  afterwards  ex- 
ecutedamortgageof  thelaud  so  purchased 
to  secure  payment  of  certain  bonds  exe- 
cuted by  him.    It  was  recited  In  the  mort- 
gage that  the  same  was  made  by  Edward 
H.  Hlcks  In  exerclS3  and  execution,  as  wdl 
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ot  the  power  conterred  npon  or  vested  in 
bini  by  the  deed  of  John  W.  Hay>,  com- 
DiiBsIoner,  and  the  will  ol  Thomas  I.  Hicks, 
deceaned,  or  either  ot  them,  as  of  any  and 
oil  other  powers  in  hiiu  vested  in  or  by 
any  other  manner  or  manners  whatever. 
Edward  H.  Hiclcs  aicd  In  1SK7,  and  this 
action  is  brought  to  foreclose  the  mort- 
gages, and  is  resisted  by  the  heirs  at  law 
of  the  testator,  Thomas  I.  Hicks.  From 
a  decree  for  plain  tills  defendants  appeal. 

Ji.  W.  WlDBtoo.  for  appellants.  J.  W. 
Bajra,  for  appellees. 

SHBPHBBn,  J.  As  Edward  H.  Hicks  pur- 
chased the  land  at  the  commissioner's 
sale,  and  procured  it  to  be  conveyed  to 
himself  "  upon  the  same  trusts,  and  with 
the  rights  and  powers,  declared  and  set 
forth  In  the  will  of  his  testator,  "and  as 
the  parties  to  the  action  have  agreed  to 
rest  the  decision  upon  the  construction 
of  the  said  will  In  reference  to  the  author- 
ity of  the  said  Hicks  to  execute  the  mort- 
gage in  qnestion.  it  is  only  necessary  that 
we  sfaonld  consider,  the  nature  and  extent 
of  power  conferred  upon  him  by  the  said 
Instrnment.  The  -testator,  after  provid- 
ing for  bis  other  children,  devised  the  prop- 
erty which  Is  the  subject  of  this  contro- 
versy to  his  son.  the  said  Edward,  "in 
trust  for  such  person  or  persons,  and  use 
or  uses,  as  he  shall  by  deed  or  will  ap- 
point, and,  until  and  in  default  of  such 
appointment,  in  trust  tor  the  sole  and  sep- 
arate and  exclusive  use  and  benefit  of  my 
da  oghter -in-law  Harriet  ( cvlfe  of  said  Ed- 
ward) during  her  life,  and,  at  her  death, 
to  be  equally  divided  between  the  chil- 
dren," etc.  This  very  clearly  conferred 
npon  Edward  a  general  power  of  appoint- 
ment, (Rogers  v.  Hinton,  Phil.  Eq.  101,) 
and  under  It  he  had  the  right  to  execute 
a  valid  mortgage.    It  is  upUke  a  simple 

Kower  to  sell,  which,  it  is  very  generally 
eld,  does  not  uuthorise  the  donee  to 
charge  the  estate  with  such  Incumbrance. 
The  language  of  the  will  is  as  broad  and 
comprehensive  as  it  can  well  be,  and  we 
cannot  hesitate  in  holding  that  the  execu- 
tion of  the  mortgage  was  authorized  by 
the  terms  of  the  said  power  of  appoint- 
ment.   1  Sngd.  Powers,  4fl6. 

The  other  qnestion  to  be  determined  is 
whether  the  execution  of  the  mortgage 
was  snch  an  appointment  or  revocation 
as  to  wholly  defeat  the  trusts  declared  in 
the  will.  It  is  atgoed  that,  conceding  the 
power  to  execute  the  mortgage.  Its  exe- 
cution was  but  an  appointment  or  revoca- 
tion pro  tanto,  leaving  the  equity  ot  re- 
demption, or  the  surplus  after  a  sale,  sub- 
ject to  the  trusts  above  mentioned.  This, 
us  a  general  proposition.  Is  well  estab- 
lished by  the  authorities,  as.  in  equity, 
mortgages  are  considered  as  only  securi- 
ties for  money,  and  no  alteration  in  the 
estate  is  made  thereby.  1  Sugd.  Powers, 
361.  It  is  equally  well  settled  that  where 
there  is  not  only  a  mortgage,  but  an  ulte- 
rior disposition  inconsistent  with  the 
former  uses,  it  will  operate  In  equity  ns 
a  total  appointment  or  revocation,  nniess 
there  be  a  declaration  that  it  shall  be  an 
appointment  or  revocation  only  pro  tooto. 
1  Sugd.  Powers,  supra;  4  Cruise.  Dig  202. 
The  case  ot   Fitsgerald   T.  Fauconberge 


(Fitsg.  207)  Is  tliustratlve  of  the  principle 
just  stated.  There,  under  a  general  power 
of  appointment  or  revocation,  William 
Fowler  conveyed  the  fee  to  trustees  "  to 
raise  and  pay  debts,  and,  after  the  pay- 
ment thereof,  that  they  should  pay  the 
overplus,  and  reconvey  the  estates  unsold 
to  him  or  to  such  persons  as  he  should 
appoint."  By  a  deed  of  the  same  date  be 
reserved  the  power  to  revoke  the  convey- 
ance, and  It  was  held  that  the  former  set- 
tlement was  wholly  revoked,  and  that 
"Fowler's  intention  was  to  do  an  act  in- 
consistent with  the  former  settlement,  and 
to  put  the  estate  into  a  new  channel." 
This  decision  was  approved  by  the  house 
ot  lords,  and  is  cited  with  approval  In 
Cruise,  Dig.  bk.  4,  p.  202.  In  our  case, 
there  Is  an  express  provision  that  the 
"overplus  is  to  be  paid  over  to  the  said 
Edward  H.  Hicks,  bis  heirs,  executors, 
administrator,  or  assigns, "and  we  can- 
not but  regard  this  as  a  plain  manifesta- 
tion of  the  intention  of  tlie  donee  of  the 
power  to  revoke  the  settlement,  and  as- 
sume entire  dominion  over  the  estate. 
Under  the  will,  he  could  have  appointed 
to  his  own  use,  (WlUlams,  Real  Prop.  SOU; 
1  iSngd.  Powers,  471,)  and  thus  have  de- 
feated the  trusts;  and' he  has  completely 
exercised  this  power  by  mortgaging  the 
property,  and  limiting  the  "overplus"  to 
the  use  of  himself  and  his  right  heirs.  In ' 
this  view,  we  are  sustained  by  Sir  Edward 
Sugdeu,  (supra,  361,)  who  says  that  **  where 
the  equity  of  redemption  or  residuary  in- 
terest is  settled  differently,  or  a  different 
power  ot  disposition  is  reserved  over  it, 
even  equity  will  hold  the  mortgage  or  con- 
veyance a  total  revocation. "  There  is  no 
error. 


State  y.  Gates. 

(Swpreme  Court  of  NorOv  Carolina.    Deo.  8, 
1890.) 

Pbbjtjbt — What  CJonstitutbb — Indiotmbnt. 

1.  Neither  Code  N.  C.  {  737,  which  Buthonzes 
the  court  to  tax  prosecutors  with  costs,  nor  Acts 
N.  C.  1889,  c.  84,  extending  the  power  to  tax  costs 
against  a  proaecatorto  cases  in  which  the  defend- 
ant is  discharged  from  arrest  for  want  of  proba- 
ble cause,  confers  power  to  tax  costs  against  a 
prosecutcnr  In  a  case  where  the  bill  is  ignored  by 
the  grand  Jury,  where  there  is  no  evidence  tliat 
defendant  was  under  arrest,  and  perjury  cannot 
be  predicated  on  false  swearing  made  on  the  trial 
of  a  motion  for  such  taxation  of  costs. 

2.  An  indictment  for  perjury  drawn  in  punu- 
ance  of  Acts  N.  C.  1889,  c.  88,  simply  charging 
that  defendant  "did  commit  perjury,"  pointing 
out  the  name  of  the  court  and  of  the  action  in 
which  it  was  alleged  to  have  been  committed, 
and  the  words  sworn  to  by  defendant,  which  are 
alleged  to  have  been  false,  is  sulBcient. 

Following  State  v.  Peters,  ante,  74. 

Appeal  from  superior  court,  Durham 
county;  Womack,  .indge. 

Oates  appeals  from  a  conviction  for  per- 
jury. 

W.  W.  Fuller,  tor  appellant.  The  Attor- 
aey  Qeneral,  tor  the  State. 

Clark,  J.  In  order  to  constitute  perjury, 
the  false  swearing  must  be  in  a  matter 
material  to  the  issue.  When,  theretore, 
the  court  has  no  jurisdiction  ot  the  sub- 
ject-matter in  the  investigation  of  which 
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tbe  false  swearing  In  alleged  to  have  taken 
place,  there  could  be  no  issne,  in  contem- 
plation of  law,  and  tbe  false  swearing  is 
not  perjury.  In  the  present  case,  the  per- 
jury Is  alleged  to  have  been  committed  in 
the  trial  of  a  motion  to  mark  and  tax  one 
Leathers  with  the  coats  in  a  criminal  ac- 
tion in  which  the  grand  jury  had  ignored 
tbe  bill.  The  authority  of  the  court  to 
tax  prosecutors  with  costs  is  given  in 
Code,  §  737,  and  no  power  is  conferred  by 
that  section  to  tax  a  prosecutor  with 
costs  when  the  bill  Is  ignorad.  State  v. 
Borton,  89  N.  C.  681;  State  t.  Cockerham, 
1  Ired.  381.  Nor  is  this  changed  in  tbe 
present  instance  by  tbe  recent  amend- 
ment made  to  section  737,  by  chapter  34, 
Acts  1889,  which  extends  the  power  to  tax 
costs  against  a  prosecutor  to  cases  in 
which  the  defendant  is  discharged  from 
arrest  forwnntof  probable  cause,  for  there 
is  no  evidence  or  allegation  that  the  de- 
fendant in  the  ignored  bill  was  under  ar- 
rest or  discharged  therefrom.  It  was 
pointed  out  in  State  v.  Peters,  ante,  74, 
(at  this  term,)  that  if  the  court  bad  juris- 
diction  of  tbe  subject-matter  and  of  the 
person  In  the  proceeding  in  which  the  false 
swearing  is  alleged  to  have  occurred,  it  is 
immaterial  whether  the  court  (there  a 
magistrate)  correctly  or  wrongly  took 
final  jurisdiction,  or  bound  over  to  court, 
convicted, or  discharged  the  defendant, for 
tbe  jurisdiction  was  to  be  determined  by 
tbe  facts  charged  or  proven  by  the  state 
in  such  proceedings,  and  not  by  what  oc- 
curred during,  the  trial.  The  test,  accord- 
ing to  the  authorities,  seems  to  be  that  if, 
upon  the  state  of  facts  alleged  by  the 
state  or  (in  a  civil  action)  by  the  plaintiff, 
tbe  court  has  jurisdiction,  there  is  nn  issue 
if  they  are  denied  by  the  defendant,  and 
anytalsesweariug  npon  a  matter  material 
to  such  issue  is  perjury,  although  on  tbe 
trial  it  might  turn  out  that  upon  the 
trntb  of  tbe  facts  as  found,  there  was 
not  any  case  against  the  defendant,  or 
none  of  which  tbe  court  had  jurisdiction. 
Here  the  contention  of  the  state  was  that 
one  Leathers  bad  instituted  a  criminal  ac- 
tion frivolously  and  maliciously,  and  that 
the  grand  jury  had  ignored  the  hill.  Tak- 
ing these  facts  to  be  all  true,  the  court  bad 
no  jurisdiction  of  the  offense,  and  it  was 
therefore  ImmHterlal  in  law  whether  the 
defendant  swore  falsely  or  not.  Studdard 
v.  Linville,  3  Hawks,  474;  State  v.  .Alex- 
ander. 4  Hawks,  182;  Buell  v.State,45Ark. 
SS6;  Collins  v.  State.  78  Ala.  433;  Beg.  v. 
Falrlie,  9  Cox,  Crini.  Cas.  209;  Whart. 
Crim.  Law,  (7th  Ed.)  §  2232a;  De8ty,Crim. 
Law,  §  75/.  The  court  erred,  therefore,  in 
refusing  tbe  prayer  for  instruction  asked 
by  defendant,  "that  if  the  jury  believed 
tbe  evidence  the  defendant  is  not  guilty  be- 
cause the  affidavit  did  not  and  could  not 
affect  the  determination  of  the  motion  to 
tax  A.  M.  Leathers  with  tbe  costs  of  the 
action  in  State  v.  Gates,  pending  at  Octo- 
ber term,  188y,  of  this  coui-t,  because  the 
bill  of  indictment  was  ignored  by  tbe 
grand  jury,  and  in  such  case  the  judge  has 
no  power  to  mark  a  prosecutor  and  tax 
bim  with  tlie  costs. "  This  renders  it  un- 
necessary to  consider  tbe  other  exceptions 
noted  in  tbe  record. 
We  will  observe,  however,  In  regard  to 


tbe  objections  taken  to  tbe  form  of  tbe  in- 
dictment wbicb  is  drawn  in  pursuance  of 
chapter  88,  Acts  1889,  that  tbe  conatltn- 
tionallty  of  that  act  was  passed  apon  in 
State  v.  Peters,  ante,  74,  (at  this  term,) 
and  we  reaffirm  tbe  ruling  of  that  case. 
The  oSiceof  an  indictment  is  to  inform  tbe 
defendant  with  sufficient  certainty  uf  tbe 
cbarg^e  against  him  to  enable  him  to  pre- 
pare his  defense.  This  tite  form  of  indict- 
ment prescribed  by  the  act  does.  It  points 
out  that  the  chai^ge  is  perjury,  the  nameof 
the  court  and  of  the  action  in  wbicb  It  was 
alleged  to  have  been  committed,  and  the 
words  sworn  to  by  the  defendant  therein 
which  are  alleged  to  have  been  false.  Tbe 
defendant  certainly  conld  derive  no  Jost 
benefit  from  the  insertion  in  tbe  charge  oi 
tiie  minuttm  of  what  would  constitute  per- 
jury. The  use  of  such  phraseology  wastn- 
deed  always  illogical,  and  tbe  experience 
of  ages  has  been  that  it  served  nut  so 
much  to  enlighten  tbe  defendant  as  to  tbe 
cbarge  he  was  to  meet,  as  to  present  a 
network  of  tecbntcalitles  which  hindered 
tbe  trial  of  the  cause  upon  its  merits,  and 
very  often  caused  a  miscarriage  of  Jasttce. 
Hence,  tbe  legislature  here,  as  elsewhere, 
in  its  wisdom,  has  swept  these  details  all 
away,  or  rather  they  are  all  contained  In 
tbe  simple  allegation,  "did  commit  perju- 
ry. "  This,  together  with  tbe  name  of  tbe 
case  and  court  and  the  words  allexed  to 
have  been  falsely  sworn,  are  deemed  by 
the  law-making  power  amply  snfBcient 
to  enable  the  defendant  to  prapare  for  bis 
trial.    £rror. 


Statk  v.  Willson. 

(Suoreme  Court  <ff  NcrOi  CamMma.    Dea  8, 
1890.) 

McinoiPAi.  OBDniAHCBS— Obstbuotion  or  D&i.ncBy 
Wliere  avaUd  munioipal  ordlnanoe  pvohib- 
its  the  obstruction  of  a  oity  diain  under  penalty, 
one  who  obstruots  a  dt^  drain,  which  the  cily  i> 
using  where  ii  enters  his  lot,  is  liable  under  tbe 
ordinance,  even  though  tlie  drain  diverta  the 
water  from  its  natural  flow,  and  the  city  has  not 
acquired  an  easement  across  defendant's  lot,  or 
made  or  provided  lor  compensation  therefor  to  de- 
fendant. 

This  was  an  indictment  tor  obstmcting 
a  water-way  in  the  town  of  Statesvllle, 
In  violation  of  an  ordinance,  tried  on  ap- 
peal from  the  court  of  a  justice  of  th« 
peace,  at  the  August  term,  1890,  of  the  bo- 
perior  court  of  Iredell  county,  before  Bt- 
NDM,  J. 

"  WARHANT. 

"State  of  North  Carolina,  county  of  Ir^ 
dell,  city  of  Statesvllle.  In  mayor's  conrt. 
Before  D.  A.  Miller,  Mayor.  [Seal.]  State 
V.  James  Willson.  On  this  29th  day  of 
August,  1889,  before  me,  D.  A.  Miller,  may- 
or of  the  city  of  Statesvllle,  North  Caru- 
Ilna,  personally  appeared  A.  A.  Patterson, 
who  complains,  on  oath,  upon  Informa- 
tion and  belief,  that  James  Willson  did. 
on  the  16th  day  of  August.  1889,  wiUfally. 
with  force  nnd  arras,  at  and  in  the  Raid 
city,  dam  up.  and  obstruct  the  water-way 
and  the  flow  of  water  from  the  south  aide 
of  Walnut  street,  between  Race  street  and 
Oak.  in  violation  of  the  ordinances  of  the 
said  city  passed  July  2d,  1888.  (chapter  -to. 
Pri V.  Acts  188&, )  contrary  to  tbe  form  ut  Um 
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Btatate  !n  snch  cases  made  and  provided, 
and  against  the  peace  and  dignity  ol  the 
state.    A.  A.  Patterson. 

'Sworn  to  and  subscribed  before  me,  this 
29th  Angnst,  1889.    D.  A.  Miller,  Mayor. " 

"To  the  chief  of  police  of  said  city  or 
other  la^rful  offlcer:  Whereas,  informa- 
tion has  been  laid  before  me,  npon  the 
oath  of  A  A.  Patterson,  that  James  Will- 
son  did,  on  the  16th  day  of  Angost,  1889, 
willfully,  TTlth  force  and  arms,  at  and  In 
the  said  city  of  Statesville,  obstruct  the 
water-way  and  the  flow  of  water  from 
tbesonth  side  of  Walnut  street,,  between 
Race  street  and  Oak  street,  obstmcting 
the  flow  of  water  from  said  street.  In  vio- 
lation of  the  ordinances  of  the  said  city 
passed  Jnly  2d,  1888,  and  chapter  40,  Priv. 
Acts  18%,  contrary  to  the  form  of  the  stat- 
ute In  snch  cases  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state: 
These  are  therefore  to  command  you  to 
apprehend  the  said  James  Willson,  and 
hare  blm  before  me  to  answer  the  charge 
aforesaid,  and  to  be  further  dealt  with 
according  to  law.  Given  under  my  hand 
and  seal  this,  the  29tb  day  of  August,  18S9. 
D.  A.  Miller,  Mayor.    [Seal.]" 

The  ordluunce  is  as  follows:  "Ordered 
by  board  of  aldermen  of  the  city  of  States- 
ville that  no  person  shall  place  any  ob- 
struction In  any  water  way  so  that  the 
water  shall  accumulate  in  any  street,  or 
In  any  manner  obstruct  the  flow  of  water 
through  or  from  any  street  of  the  city  of 
Statesville,  whether  snch  obstruction  be 
placed  on  his  own  property  or  that  of  any 
other,  and  any  one  so  offending  shall  be 
fined  fifty  dollars.  (Passed  July  2nd, 
1888.)- 

On  the  trial  the  state  Introduced  evi- 
dence tending  to  show  that  the  location 
of  Walnnt  street  was  within  the  corpo- 
rate limits  of  the  city  of  Statesville;  that 
said  street  bad  a  ditch  mnning  along  the 
Bontta  side  of  it;  that  there  was  a  ditch 
and  water-way  from  south  side  of  the 
street  Into  and  across  the  lot  of  the  de- 
fendant, -and  across  thS  lot  of  G.  W.  Clegg 
to  Front  street;  and  that  defendant.  In 
the  month  uf  August,  1889,  stopped  up 
said  dftcb  and  water-way,  so  leading  from' 
Walnnt  street  to  Front  street,  by  placing 
therein  stakes,  plank,  and  dirt,  so  as  to 
dam  op  the  water  on  Walnut  street,  for 
one  week,  making  the  street  wet  and 
muddy ;  that,  before  defendant  obstructed 
said  ditch  and  water-way,  the  same  car- 
ried the  water  from  Walnut  street  to 
Front  street,  thence  to  a  branch,  and  out 
of  town.  It  was  admitted  by  the  state 
that  tbo  obstruction  was  put  in  said  ditch 
by  the  defendant  on  his  own  land,  under 
his  fence,  etc. 

The  defendant  Introdnced  evidence  tend- 
ing to  show  that  there  was  no  water- 
wuy  or  ditch  crossing  his  lot,  and,  if  there 
was,  it  was  not  of  sufficient  capacity  to 
carry  the  water  that  ran  in  from  Walnnt 
street,  but  ran  the  water  Into  the  lot  of 
defendant  from  Wnlnutstreet  withoutany 
or  a  snfflcient  outlet.  Defendant  intro- 
duced A.  M.  Walker,  who  stated  that  he 
was  76  years  of  age,  and  had  lived  in 
Statesville  oOyears;  was  town  magistrate 
In  1848,  and  continued  to  be  for  5  or  6 
years;  was  mayor  in  1864-66;  after  this 
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superintended  street  work  np  to  within  8 
or  10  years  ago.  Laid  off  Walnut  street, 
(place  of  obstruction.)  Defendant  pro- 
posed to  ask  witness  whether,  from  the 
time  he  knew  the  town  up  to  within  8  or 
10  years  ago,  the  town  or  city  of  States- 
Tille  bad  made  any  water-way  at  the  place 
where  the  alleged  obstruction  was  done  by 
defendant.  This  was  offered  for  the  pur- 
pose of  showing  that  the  town  had  not 
run  the  water  through  the  land  of  defend- 
ant long  enough  to  acquire  an  easement, 
and  the  defendant  proposed  to  follow  this 
evidence  by  showing  that  the  town  had 
not  condemned  the  lands,  where  the  ob- 
struction was,  for  a  water-course,  for  the 
water  running  from  Walnut  street;  and 
that  neither  he,  nor  those  under  whom  he 
claims,  had  ever  granted  a  right  of  way 
on  his  land  for  the  water  from  the  town. 
Objection  by  state  overruled.  Exception. 
Witness  stated  that  the  water  always  ran 
north,  when  he  knew  It.  Across  Wilson's 
lot  Is  south.  The  last  he  remembered  it 
running  north  was  about  1878.  Walnnt 
street  was  raised  so  us  to  keep  the  water 
from  running  north.  Defendant  proposed 
to  prove  by  witness  that  the  natural  flow 
of  the  water  was  north,  in  the  opposite 
direction  from  the  obstruction,  and  that 
it  had  been  running  that  way  up  to  1878. 
Objection  by  state  sustained.  Exception 
by  defendant.  Witness  stated  that  there 
was  always  water  on  Wlllson's  lot  after  a 
rain,  and  remained  there  until  it  soaked 
off.  Defendant  proposed  to  ask  witness  If 
the  home  of  Willson  was  not  near  this 
water,  to  be  followed  by  evidence  that  the 
water  coming  In  created  a  private  nui- 
sance in  Wlllson's  lot,  and  thot  the  ob- 
struction was  made  to  keep  out  the  water, 
and  to  abate  this  nuisance.  Objection  by 
state  sustained.  Exception  by  defendant. 
Witness  stated  that  be  did  not  think  the 
ditch  drained  the  pond  in  Wlllson's  lot. 
He  bad  not  been  there  lately.  If  there 
was  a  ditch  across  Wlllson's  lot  to  Front 
street,  he  would  have  remembered  It. 
Had  seen  water  ponded  in  Wlllson's  lot  In 
less  than  12  months.  Defendant,  in  his 
own  behalf,  stated :  "  In  August,  1889,  wa- 
ter came  in  from  Walnnt  street,  flooded  the 
lot;  had  no  outlet;  backed  In  my  cellar. 
It  had  to  get  a  foot  or  more  deep  in  the 
lot  before  it  would  run  off.  The  lot  ad- 
joining was  higher  than  mine.  There  has 
been  some  ditching  done  lately.  There 
was  no  way  for  the  water  to  flow  out  un- 
til it  fllled  up  enough  to  run  out.  I  filled 
in  The  obstruction  on  my  lot.  There  was 
no  ditch  there  then  to  take  the  water  off. 
There  was  an  opening  under  myfencefrom 
Walnut  street.  In  August,  1889;  been  there 
since  July,  1888.  I  bad  that  opening  closed 
up,  and  the  water  backed  in  the  street. 
The  water  was  running  in  that  opening 
when  I  bought  the  lot.  There  has  been 
sort  of  a  ditch  from  Walnut  street  to 
Front  street  through  my  lot  and  Clegg's 
lot.  I  had  a  ditch  made.  Edmund  Petty 
said  he  put  in  the  obstruction.  There  was 
no  ditch  across  defendant's  lot,  or  scarce- 
ly any.  The  water  ran  through  on  de- 
fendant's lot  and  scattered  over  It.  When 
It  got  pretty  high  it  would  run  through 
Clegg's  lot,  and  part  stayed  In  until  it 
soaked  away.    Willson  bad  me  to  do  it. 
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Tbere  was  a  way  for  water  to  come  in, 
but  none  for  it  to  run  ont.  There  was 
a  ditch  under  the  fence  Into  the  street. 
No  ditch  of  any  account  ran  across  the 
lot— ditch  was  filled  up."  Oliver  Connelly. 
"Sold  lot  toWlllson.  No  ditch  to  carry 
.water  across  lot  at  the  time  of  the  ob- 
struction. Some  signs  of  a  ditch  I  put 
there."  W.  A.  Eliason,  civil  engineer.  "The 
lowest  ground  in  Clegg's  lot  is  nine  inches 
higher  than  bottom  of  ditch  in  Walnut 
street.  Wilson's  lotis  lower  than  Clegg's. " 
Defendant  proposed  to  ask  which  was  the 
natural  flow  of  the  water,— north  or 
south.  ObJectloD  by  state  sustained.  Ex- 
ception by  defendant.  Proposed  to  ask 
what  was  the  level  of  the  land  on  the 
north  Bide  ot  Walnut  street  as  compared 
with  the  ditch  obstructed,  it  being  on 
south  side  of  the  street  -Objection  by 
state  sustained.  Exception  by  defendant. 
Witness,  on  cross-examination,  testlBed 
that  there  was  a  ditch  through  Clegg's  lot 
of  which  be  took  a  level.  Bottom  of  that 
ditch  was  about  same  level  as  bottom  of 
ditch  on  Walnut  street;  was  five  inches 
higher  than  land  of  Willson.  It  would 
drain  Walnut  street,  but  leave  water  on 
WiUson's  land;  ditch  on  Front  street  is 
three  feet  lower  than  the  ditch  on  Walnut 
street.  Thomas  Gill  said  that,  in  1870,  he 
cut  a  ditch  fur  the  water  to  run  north. 
Clegg's  lot  is  higher  than  WiUson's.  Mar- 
shall Mutt  said  he  lived  on  lot  north  ot 
Walnut  street.  The  side-walk  is  built  up 
a  foot  or  more  on  north  Ride  of  Walnut 
street.  The  land  on  north  side  is  lower 
than  the  land  on  south  side.  Defendant 
proposed  to  ask  witness  it  there  was  a 
•drain  for  the  water  north.  Objection  by 
state  sustained.  Exception  by  defendant. 
John  Walker,  W.  F.  Munday,  W.  G.  Lew- 
is, and  A.  J.  Evans,  witnesses  for  the 
state,  testified  to  substantially  the  same 
tblng. 

At  the  close  ot  the  evidence,  defendant 
asked  the  court  to  instruct  the  Jury  that 
"a  'water-way,'  within  the  meaning  ot 
the  ordinance,  is  such  a  chaunel  as  will 
conduct  the  water  not  only  out  ota  street 
upon  an  adjoining  lot  there  to  stand,  but 
carry  it  oft  to  some  drain  by  which  it  can 
escape  from  the  corporation;  and,  If  the 
Jury  are  not  fully  satisfied  from  the  evi- 
dence that  defendant  had  such  channel, 
they  should  acquit.  Drainage  must  con- 
form to  natural  laws.  Water  by  natural 
law  descends,  and  if  a  proprietor  protects 
his  land  against  surface  water  by  embank- 
ment, or  erecting  an  obstruction  which 
throws  water  back  into  the  street,  he  is 
not  Indictable,  unless  the  land  thus  pro- 
tected is  lower  than  the  adjoining  lands, 
and  is  the  natural  drainage  for  the  town 
at  this  point."  The  court  refused  the 
second  Instruction  asked,  and  told  the 
Jury  that  the  questions  for  them  to  deter- 
mine were:  (1)  Was  there  a  water-way 
as  alleged  by  the  state?  (2)  It  yes,  did 
the  defendant  obstruct  the  same?  That 
It  did  not  matter  whether  the  water-way 
was  of  sufficient  capacity  to  carry  off  all 
the  water  from  Walnut  street  or  whether 
water  ran  out  of  it  on  the  land  ot  the  de- 
fendant, but  was  it  the  water-way  provid- 
ed by  the  city?  That  if  the  Jury  found 
that  this  was  the  water-way,  and  that  de- 


fendant obstructed  it,  he  was  guilty.  It, 
on  the  contrary,  they  found  that  there 
was  a  ditch  made  by  the  city  along  the 
side  ot  Walnut  street,  and  a  ditch  cut 
from  that  into  the  lot  ot  the  defendant, 
which  turned  the  water  into  bis  lot,  with 
no  ditch  across  it,  and  Into  the  land  of 
Clegg,  and  thence  on  to  Front  street,  it 
would  not  be  a  water-way,  within  the 
meaning  of  the  ordinance,  and  defendant 
would  not  be  guilty,  even  it  be  bad 
stopped  it  up  or  obstructed  it.  Defendant 
is  presumed  to  be  not  guilty,  and  the 
burden  is  on  the  state  to  satisfy  you,  be- 
yond a  reasonable  doubt,  of  the  material 
allegations  in  the  indictment,  before  yon 
can  convict,  and  the  material  all^ations 
in  this  case  are  that  the  city  had  made  a 
water-way,  as  above  defined,  etc.  Ver- 
dict ot  guilty.  Motion  for  new  trial  over- 
ruled.   Defendant  appealed. 

Batcbelor  &  Devereux  and  W.  M.  Rob- 
bins,  tor  appellant.  The  Attomej  General, 
Fnrcbea  A  Coble,  and  C.  H.  ArmOeld,  for 
the  State. 

Aybrt,  J.,   {after  stating  the  facta  aa 
above.)    When   this  case  was  brought  op 
by  the  defendant  (106  N.  C.  718.  II  S.  E. 
Rep.  254,)  on  appeal  from   the  refusal  of 
the  court  below  to  quash  the  warrant,  it 
was  settled  that  the  ordinance  was  valid, 
the  town  having  authority  both  nnder 
the  general   statute  (Code,    S  3820)    and 
the  charter  (Prlv.  Acts  1885,  c.  40,  S  56) 
to  make   and   enforce   it.    The  question 
whether  such  an  obstruction  of  the  flow 
of  water  from  the  street  is  indictable  aa  a 
public  nuisance,  and  cognisable  in  the  su- 
perior court,  is  therefore  no  longer  an  open 
one.    The  statute  (Code,  S  3W8)  makes  it 
the  duty  ot  the  town,  through  Its  resalar^ 
ly  constituted  authorities,  to  "provide  tor 
keeping  in  proper  repair  the  streets  and 
bridges  of  the  town,  In  the  manner  and  to 
the  extent  they  may  deem  best. "   The  com- 
missioners of  the  town,  during  the  year 
1878,  thought  that  it  would  promote  the 
convenience,  and  subserve  the  best  inter- 
ests, ot  the  public,  to  raise  the  level  of  the 
street  adjacent  to  the  premises  of  the  de- 
fendant, on  which  he  placed  the  obstruc- 
tion complained  ot,  and  on  which  he  now 
lives,  one  foot  higher  by  filling  iu  earth ; 
but  by  doing  so  the  water  that  gathered 
Just  south  ol  the  street  so  repaired  (  Wal- 
nut) was,  as  the  defendant  insisted   and 
proposed  to  prove,  diverted  from  Its  nat- 
ural course,  and  instead  ot  flowing  across 
the  street  to  the  north  was  forced  into 
bis  lot  and  ponded  to  the  depth  of  a  toot 
on  a  portion  ot  it  before  it  could  be  made 
to  pass  into  a  little  drain,  and  acruss  his 
premises  to  a  branch  on  a  parallel  street 
further  south.    We  must  assume  that  the 
authorities  of  the  town  acted    in    good 
faith,  if  not  in  obedience  to  the  manda- 
tory requirement  of  the  statute,  in  chang- 
ing the  level  ot  Walnut  street,  and  made 
only    proper    repairs    in    that   higbtvay. 
They  were  liable  to  indictment  for  tailare 
to  keep  it  in  such  condition  that  it  woald 
be    passable    and    safe.     Blah.  Oont.   §$ 
970-974.    The  town  had  an  unquestioned 
right  of  way  in   Walnut  street  when  it  is 
alleged  that  the  flow  ot  the  water  waa 
changed.    How    or  when    the  easement 
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was  acqntred,  does  not  appear;  bnt  tbe 
existence  of  it  la  admitted.  II  the  town 
had  widened  Instpad  o(  elevating  the 
street,  the  additional  land  needed  for  that 
purpose  conld  not  have  been  tal<en  for 
pnblic  use  without  condemnation,  in  some 
manner  provided  by  law,  and  glrloff  Jost 
compensation  to  the  owner.  Dnder  tbe 
charter,  now  In  force  in  State8TlIle,(PriT. 
Law8]885,c.4<),  §41,)  themodeof  ascertaln- 
inji:  damages  is  provided  and  specifically 
pointed  out.  In  a  late  exhaustive  work 
on  Eminent  Domcdn,  by  Lewis,  (section 
221,)  tbe  author  says  that  the  people  of 
Illinois,  In  revisinic  their  constitution  in 
1870,  Innerted  a  new  and  Important  pro- 
vision that  "private  property  should  not 
be  taken  or  damaged  for  public  use  with- 
out just  compensation. "  Hesays  further: 
"Every  other  state  which  has  revised 
its  constitution  since  1870,  except  North 
Carolina,  which  never  had  any  provision 
on  tbe  subject,  has  followed  the  example 
set  by  Illinois,  by  addinfc  the  word  'dam- 
aged '  or  its  equivalent  to  the  provision 
in  question."— vii.,  to  the  pre-existluK 
probihition  against  taking  without  Just 
compensation.  The  fifth  amendment  of 
tbe  constitution  of  the  United  States  was 
held,  at  an  early  day,  to  be  a  limitation 
on  tbe  power  of  the  federal  and  not  the 
state  government.  Barron  v.  Mayor  of 
Baltimore.  7  Pet.  243. 

Judge  Gaston,  in  Bailroad  Co.  v.  Davis, 
2  Dev.  &  B.  460,  intimated  strongly  that 
section  17,  art.  1,  of  the  constitution 
should  be  construed  as  prohibiting  the 
appropriation  of  private  property  for 
pnblic  purposes  without  payment  of  a 
fair  equivalent;  but  tbe  statute  discussed 
In  tbat  case  provided  fully  for  ascertain- 
ing and  paying  the  damage  of  the  land- 
owner for  the  land  appropriated,  and 
hence  tbe  point  was  not  decided.  Our 
eonstltation  has  never  con tain(Hl,  howev- 
er, like  moHt  of  tbe  other  state  constitu- 
tions, sucb  an  express  inhibition  as  that 
Imposnd  on  the  congress  of  the  United 
States,  against  taking  private  property 
without  just  compensation.  Where  the 
word  "damaged"  or  some  word  of  similar 
import  has  been  added  to  "ta km"  In  the 
organic  law  of  various  states,  the  courts 
have  held  that  the  effect  was  to  give  to 
the  owner  of  the  fee  In  the  street,  the  right 
to  additional  damage  when  the  streets 
are  elevated.  Lewis,  Em.  Dom.  §§  222-224, 
232.  But  while  our  organic  law  may  be 
construed  to  prohibit  taking,  its  language 
is  not  broad  enough  to  apply  in  all  cases 
where,  as  an  incident  to  the  construction 
or  change  of  grade  of  a  street,  an  owner  uf 
adjacent  land  is  injured  by  diverting  the 
water  and  flooding  his  premises  or  by 
rendering  his  building  Insecure.  No  pro- 
vision is  made  In  the  general  road  laws,  or 
in  railroad  ehartent,  or  In  acts  Incorporat- 
ingtowns,  as  arule,forconpen8ating  land- 
owners, who  are  not  owners  of  the  fee- 
simple  title  to  any  part  of  the  highway, 
railroad,  or  street,  or  whose  lands  do  not 
abut  immediately  on  them,  because,  for 
injuries  inflicted  Incidentally  on  land  other 
than  that  appropriated  or  contiguous 
to  it,  tlie  corporation  can  ordinarily  be 
made  to  answer  in  damages.  If  it  were 
necessary  to  determine  in  this  case  wheth- 


er the  defendant's  damage,  on  account  of 
ponding  water  on  his  land,  could  be  re- 
covered only  in  repeated  actions  against 
tbe  city,  or  whether  it  Is  deemed,  in  the 
absence  of  any  Bi>eclal  provision  in  our 
statutes  or  constitution  in  reference  to 
Injury,  as  dlstlngnlshed  from  taking,  to 
have  been  assessed,  when  the  street  was 
opened,  it  might  become  important,  If  not 
essential,  to  first  ascertain  whether  tbe 
flooding  was  caused  by  failure  of  the 
town  to  furnish  a  sufn(>ient  outlet  by  a 
natural  or  artificial  drain  for  a  stream,  or 
for  the  escape  of  the  accumulated  surface 
water,  and  also  whether  the  defendant, 
or  those  under  whom  he  claims,  owned 
any  part  of  the  highway  when  it  was 
condemned,  granted,  or  dedicated.  Rail- 
road V.  Wicker,  74  N.  C.  227;  Brown  v. 
Railroad,  83  N.  C.  128;  Bridgers  v.  Dill,  07 
N.  C.  222, 1  vS.  E.  Rep.  767;  Fore  v.  Rail- 
road Co..  101  N.  C.  527,  8  S.  E.  Rep.  335; 
Emery  V.  Railroad  Co.,  102  N.C.  234, 10  S.E. 
Rep.  141.  But  we  do  not  think  it  essential 
that  we  should  determine  what  the  rem- 
eilyof  defendant  is  If  he  has  a  remedy.  The 
ordinance  has  been  declared  valid.  It  pro- 
hibits the  obstruction  of  a  city  drain.  The 
defendant  admits  that  he  obstructed  tbe 
flow  of  the  water,  when  it  entered  bis  lot. 
The  judge  below,  in  his  charge,  made  the 
guilt  of  the  defendant  defiend  upon  the 
preliminary  finding  by  the  Jury  that  the 
obstruction  was  placed  in  a  drain  or 
ditch  used  by  the  city.  It  Is  not  material 
therefore  to  know  whether  an  action  will 
lie  or  not,  since  the  city  was  shown  to  be 
using  tbe  ditch.  Tbe  defendant  cannot, 
without  making  hlmselt  liable  to  indlct- 
vaeat,  take  tbe  law  in  his  own  hands, 
declare  the  flooding  a  nuisance,  and  abate 
It  in  such  manner  as  is  calculated  to  ren- 
der the  street  impassable,  even  If  it  be  con- 
ceded that  the  water  was  diverted  and 
made  to  flow  into  the  ditch  for  the  first 
time  In  1878;  and  that  the  way  for  the 
ditch  was  not  condemned  nor  compensa- 
tion made  for  prospective  damage  to  the 
owner  of  the  land;  and  that  no  easement 
has  yet  been  acquired  by  the  town  in  the 
water-way  Owlngs  v.  Jones,  B  Md.  108; 
Noyes  v.  Shepherd,  80  Me.  173.  "No  per- 
son, not  even  the  adjacent  owner,  wheth- 
er the  fee  of  the  street  contiguous  to  his 
lot  be  in  himself  or  in  the  pnblic,  has  the 
right  to  do  any  act.  which  renders  the 
use  of  the  street  haxardouR  or  less  securv 
than  it  was  left  by  the  municipal  authori- 
ties." 2  Dill.  Mnn.  Corp.  S  1082.  The  d«»- 
tendant  had  no  right  by  obstructing  a 
drain  actually  used  to  carry  off  the  water 
to  fiood  the  streets,  aud  was  liable  to  re- 
spond in  damages  for  any  Injury  caused 
by  creating  sucb  a  nuisance.  1  Dill.  Mun. 
Corp.  f  370;  2  Dill.  Mun.  Corp.  {  1082.  So 
far  from  having  the  right  to  abate  what 
he  considered  a  nuisance  by  closing  the 
ditch,  the  defendant,  if,  in  backing  the 
water  upon  the  street,  he  made  the  high- 
way unsafe,  subjected  himself  to  certain 
liability  to  indictment,  and  a  contingent 
responsibility  in  damages  for  injuries  to 
others  caused  by  bis  act.  It  is  not  neces- 
sary to  discuss  seriatim  the  exceptions  of 
the  defendant.  The  principles  we  have 
laid  down  cover  all  of  them.  There  was 
no  error  In  excluding  the  testimony,  for 
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the  refusal  to  admit  whlcb,  exceptlona 
were  entered;  nur  1h  there  sufficient 
ground  for  sustaining  any  of  the  excep- 
tions to  the  charge  that  have  Oeen  as- 
signed as  error.    Affirmed. 


Beis  et  al.  v.  Bovbhill. 
(Suvreme  Count  of  Hforth  Carolina.    Deo.  8, 

1890.) 
POW«R»— BlBCTJTIOH— Bt  Wlli. 

Wliere  a  deed  oonreving  property  In  trust 
for  the  grantor  and  his  wife  for  life  confers  upon 
the  wife  a  power  of  appointment  by  her  last  will, 
and  provides  that  is  case  she  fails  to  exercise  the 
power,  and  the  husband  surriveSj  he  shall  have 
the  property  for  life,  with  remainder  over,  the 
wife's  power  of  appointment  can  be  exeroised  by 
will  only,  and,  as  a  will  is  revocable  during  the 
life-time  of  the  testator,  bier  will  cannot  convey 
an  indefeasible  fee-simple  title  during  her  life, 
even  though  she  covenants  not  to  revoke  it. 

Appeal  from  superior  court,  Wake  coun- 
ty; MacRab,  Judge. 

Action  by  C.  F.  Reid  and  Harriet  Reld 
against  J.  D.  Bousball  on  a  contract  to 
convey  land  to  defendant.  Defendant  ro- 
fused  to  pay  (or  the  land  pursuant  to  the 
terms  of  the  contract,  because  be  did  not 
think  that  plaintiflls  otTered  to  convey 
him  a  good  fee-simple  title,  as  they  bad 
agreed  to  do.  It  appeared  that  plaintiff 
C.  F.  Reid,  husband  of  the  other  plaintiff, 
Harriet  F.  Reid,  had  owned  the  land  In 
fee-simple,  and  had  conveyed  it  in  trust 
to  one  W.  W.  Dickson  by  a  deed  wblch 
recited  that  the  grantee  should  hold  the 
land  "  upon  the  following  uses  and  trusts, 
and  no  other;  that  is  to  say,  that  the  said 
C.  F.  Reid  and  wile,  Harriet  F.  Reid,  shall 
retain  the  possession  of  said  lands  during 
tbelr  Joint  lives,  and  shall  not  be  liable  to 
account  to  the  said  trustee  ti>r  the  rents 
and  profits.  The  said  lands  shall  not  be 
subject  to  any  debts  that  may  be  contract- 
ed and  owing  by  tbe  said  C.  F.  Reid.  It 
Is  further  stipulated  and  agreed  that  the 
said  Harriet  F.  Reid  shall  have  and  is  here- 
by Invested  with  the  power  o(  appoint- 
ment, and  to  dispose  ot  the  aforesaid  prop- 
erty herein  conveyed  by  last  will  and  testa- 
ment, and  tbe  said  W.  W.  Dickson,  trustee, 
as  aforesaid,  upon  the  happening  of  the 
event  of  death  of  the  said  Harriet  F.  Reld, 
wben  it  shall  appear  that  she  hath  madela 
last  will  and  testament,  shall  turn  over  and 
give  possession  o(  said  land  to  the  parties 
entitled  nnder  said  will,  or  hold  tbe  same 
upon  sucb  trusts  as  may  be  declared  there- 
in. In  case  the  said  Harriet  F.  Reld  should 
die  witbont  leaving  a  last  will  and  testa- 
ment, then  the  trustee,  W.  W.  Dickson, 
shall  hold  the  property  herein  conveyed 
(or  the  sole  and  separate  use  of  the  gran- 
tor, C.  F.  Reld,  during  hisnatural  IKe ;  and, 
i(  the  said  C.  F.  Reid  shall  die  in  the  IKe- 
time  of  the  said  Harriet  F.  Reid,  then  her 
right  and  title  to  such  property  shall  be- 
come absolute  to  enable  her  to  convey 
title  as  she  may  see  proper,  (ree  and  dis- 
charged from  any  trust  or  incumbrance 
credited  by  this  deed,  but  if  the  said  Har- 
riet F.  shall  die  without  having  conveyed 
said  property  in  her  ll(e-time,and  without 
executing  and  leaving  a  Inst  will  and  tes- 
tament, then  upon  her  death,  i(  she  sur- 
vive her  said  husband,  or  upon  bis  deatb. 


It  he  survive  ber,  tbe  said  W.  W.  Dickson 
shall  convey  said  property  to  the  child  or 
children  of  tbe  said  C.  F.  Reid  and  Uar. 
riet  F.,  if  any  there  be,  and,  if  there  are 
not  child  or  cbiidr^in  surviving  them,  then 
to  the  beirs  at  law  of  tbe  said  C.  F.  Reid." 
From  a  Judgment  (or  defendant,  plain- 
tiffs appeal. 

J.  N.   Holding,  (or  appeUants.    J.  D. 
Bottab&U,  for  appellee. 

Shbphbhd,  J.  It  is  too  plain  (or  argu- 
ment that  the  power  o(  appointment  con- 
(erred  upon  Mrs.  Reid  does  not  vest  an  ab- 
solute estate  in  her.  She  and  ber  hnsband 
are  Joint  tenants  for  life,  with  a  power  o( 
appointment  in  the  (ormer.  If  sbe  fails  to 
execute  this  power,  and  her  husband  sur- 
vives, he  takes  tbe  property  for  life,  and 
tben  it  goes  in  remainder  to  tbe  children. 
By  the  terms  of  the  deed,  tbe  wife's  power 
of  appointment,  during  tbe  life  of  the  hus- 
band, can  only  be  exercised  by  "her  last 
will  and  testament, "and  it  is  well  settled, 
says  Chancellor  Kent,  (4Comm.  830.) "  that 
the  conditions  annexed  to  tbe  exercise  o( 
tbe  power  must  be  strictly  complied  with, 
however  unessential  they  might  have  been, 
1(  no  such  precise  direction  bad  be«i  given. 
They  are  incapable  o(  admitting  any 
equivalent  or  substitution ;  for  tbe  person 
creating  tbe  power  has  the  undoubted 
right  to  create  what  checks  be  pleases  to 
impose,  to  guard  against  a  tendency  to 
abuse.  Tbe  courts  have  been  uniformly 
exact  on  this  point."  Although  a  will 
made  in  execution  of  a  power  is  not  strict- 
ly a  will,  but  simply  a  declaration  of  a  use, 
ye*-  it  so  far  retains  tbe  properties  of  a 
will  as  to  be  ambulatory  until  tbe  deatb 
of  the  testator,  and  consequently  revoca- 
ble in  the  same  manner  as  an  ordinary  test- 
amentary instrument.  2  6ngd.  Powers, 
14.  It  must  follow,  therefore,  that  tbe 
execution  of  a  will  by  Mrs.  Reld  In  favor 
ot  the  defendant,  pnrcbaser,  is  not  a  per- 
formance of  the  contract  of  the  plaintiffs 
to  convey  to  him  an  indefeasible  estate  in 
tee.  It  is  insisted,  however,  that  the  cov- 
enant of  Mrs.  Reld  not  to  revoke  the  will 
operates  in  some  manner  to  take  away 
tbe  power  of  revocation,  and  that  tbe 
will  and  covenant  together  are  sufficient 
to  vest  an  acceptable  title  to  the  land  in 
the  purchaser.  In  Whaley  v.  Drummond. 
(Ch.  Easter  terra,  174{>,  MS.)  Ix>rd  Haro- 
WiCKB  said  that  "a  power  to  he  executed 
by  will  cannot  be  executed  by  any  act  to 
take  effect  in  the  iife-tiuie  ot  the  donee  of 
the  power;"  and  to  the  same  effect  ts  4 
Kent,  Comm.  331,  and  the  general  current 
of  authority.  Now  if  the  will  and  cove- 
nant are  sufficient  to  vest  a  present  Inde- 
feasible fee  in  the  purchaser,  (and  hn  can 
be  required  to  accept  none  other.)  the 
principle  above  stated  will  becontravened. 
and  that  which  is  clearly  forbidden  to  be 
done  directly  will  be  permitted  to  be  done 
indirectly.  Such, in  our  opinion, is  not  tbe 
law,  and  we  are  not  sun>riBed  that  the  re- 
searches of  the  plaintiffs'  counsel  have  re- 
sulted in  a  failure  to  discover  any  aathorlty 
In  support  of  bis  contention.  There  la  no 
error  in  tbe  ruling  ot  the  court  that  the 
plaintiffs  had  not  performed  their  con  tract 
to  execute  to  tbe  defendant  a  valid  title  to 
the  property.    Affirmed. 
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State  t.  Bbadt  et  aJ. 

(Supreme  Cowrt  qf  Jforth  Carolina.    De&  U, 
1890.) 

COSISPnUOT— IKDICTMXNT— JtTBT—  BTTDaHOB— Ik- 

BTSCCTIONS. 

1.  In  an  indlotment  for  a  conspiracy  to  cheat 
and  defraud,  the  meana  to  be  used  need  not  be 
charged. 

C  When  there  is  a  general  verdict  upon  on 
Indictment  containing  two  or  more  counts,  tf 
either  count  la  valid,  it  will  anpport  the  yerdict. 
8Ute  ▼.  Toole,  106  N.  C.  736,  11  S.  B.  Rep.  168. 

8.  When  an  indictment,  otherwise  valid, 
does  not  convey  sufficient  information  to  enable 
the  defendant  to  prepare  for  his  trial,  he  can  apply 
for  a  bill  of  parUoulars.  The  rule  governing  ap- 
plications for  a  bill  of  particulars  cited. 

4.  A  prosecutor  In  a  criminal  action  is  not 
disqualified  for  that  reason  as  a  Juxor. 

5.  Though  a  challenge  tor  t&e  defendant  is 
erroneously  disallowed,  yet,  if  it  appear  that  no 
]nror  objectionable  to  such  defendant  sat  on  the 
Jury,  it  IS  no  ground  of  exception;  and  it  makes 
no  difference  whether  a  ]uror  oblectionable  to 
SQch  defendant  is  stood  aside  by  reason  of  his 
having  other  challenges  unexhausted,  or  is  re- 
jected on  the  challenge  of  a  co-defendant. 

e.  The  acta  of  the  different  parties  alleged  to 
be  conspirators  can  be  given  in  evidence  to  prove 
the  conspiracy.  Approving  State  v.  Anderson, 
92  N.  C.  732. 

7.  Whether  or  not  a  witness  is  an  expert  is  a 
qnestion  of  fact  for  the  court,  and  its  finding  is 
Dot  reviewable.  Api>roving  State  v.  Cole,  M  N. 
C.  958. 

8.  The  testimony  of  a  witness  as  to  a  collat- 
eral matter  cannot  be  contradicted  in  order  mere- 
ly to  inipeaoh  him  by  showing  its  untruth. 

9.  When  evidence  is  offered  that  the  defend- 
ants "salted"  a  gold  mine,  with  a  view  of  prov- 
ing the  conspiracy  to  cheat  and  defraud,  it  is  not 
requisite  to  show,  first,  that  the  defendants  knew 
how  to  salt  a  mine. 

10.  On  an  indictment  for  a  conspiracy  to  cheat 
and  defraud,  the  court  refused  to  charge  that  if 
tbe  defendants  honestly  believed  the  repreeenta- 
Uons  to  be  true,  or  if  the  representations  were 
merely  matter  of  opinion,  or  if  the  prosecuting 
witness  got  cheated  by  his  fear  that  someone  else 
would  get  ahead  of  him,  the  defendants  would 
not  be  guilty.  B«Id  no  error,  for  the  conspiracy, 
and  not  tbe  execution  of  it,  is  the  issue  on  which 
tbegnilt  or  innocence  of  the  defendants  depended. 

U.  The  declaration  of  a  party  after  tne  oon- 
smnmation  of  a  conspiracy  is  evidence  only 
against  tbe  defendant  who  makes  it. 

13.  Code,  I  418,  only  requires  the  Judge  to 
"explain  the  law  arising  upon  the  evidence.  *>  The 
misconception  as  to  this,  founded  upon  State  v. 
BoylCL  KM  M.  C.  800,  10  8.  B.  Bep.  606,  1023,  cor- 
rected. 

IS.  Declarations  and  acts  of  a  party  charged 
with  conspiracy  are  competent  against  ttie  other 
defendants  who  entered  into  the  conspiracy, 
when  made  prior  to  its  completion. 

14.  It  is  not  material,  in  an  Indictment  for 
eonsplracv,  that  the  unlawful  purpose  should  be 
•ccompliahed. 

{Syllabus  by  the  CoiMt.) 

This  was  an  Indictment  tor  consplrctcy 
to  cheat  and  defrand,  tried  before  Graves, 
J.,  and  a  Jury,  at  August  term,  18iM),  of 
Moore  superior  court.  The  Indictment 
was  as  follows:  "The  jurors  for  the 
Htate,  upon  tbeir  oatb,  present  that  N.  P. 
Brady,  M.  D.  Brady.  R.  D.  Williams,  and 
J.  W.  H.  CkK-keman,  late  of  the  county  of 
Moure,  on  the  10th  day  of  December,  1887, 
at  and  In  the  county  of  Moore,  with  the 
intent  to  defrand,  unlawfully,  wicke<}ly, 
and  deceitfully  did  conspire  together  to 
cheat  and  defrand  Wm.  K.  Jackson  of 
his  goods  and  chattels,  bonds,  and  tene- 


ments, contrary  to  tbe  form  of  the  stat- 
ute In  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state. 
And  tbe  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  that  the  said 
N.  P.  Brady,  M.  D.  Brady,  R.  D.  Williams, 
and  J.  W.  H.  Cockeman,  late  ot  the  coun- 
ty  of  Moore,  at  and  In  the  said  county,  on 
the  10th  day  ot  December,  1887,  with  the 
intent  to  defraud,  unlawfully,  wickedly, 
and  deceitfully  did  conspire  together  to 
cheat  and  defiaud  Wm.  K.  Jackson  of  his 
goods  and  chattels,  lands  and  tenements; 
and  that  the  said  defendants,  in  pursuance 
of  said  conspiracy,  did  fasely  and  fraudu- 
lently pretend  to  said  W.  K.  Jackson  that 
two  certain  tracts  ot  land  In  Chatham 
county  contained  scold  mines,  well  know- 
ing that  neither  of  the  said  tracts  of  laud 
contained  a  gold  mine;  and  that,  In  pur- 
suance of  the  said  conspiracy,  tbe  said  M. 
D.Brady  did  then  and  there.  In  Moore 
county,  unlawfully,  knowingly,  and  de- 
signedly obtain  from  tbe  said  W.  K.  Jack- 
son eight  hundred  dollars  In  money,  and 
the  said  Jackson's  note  tor  seven  hundred 
dollars,  being  then  and  there  the  property 
ot  the  said  Jackson,  and  the  said  N.  P. 
Brady  did  then  and  there.  In  said  county 
ot  Moore,  unlawfully,  knowingly,  and  de- 
signedly obtain  from  the  said  W.  K.  Jack- 
son a  certain  tract  ot  land  on  Deep  river, 
in  Moore  county,  of  tbe  value  of  fS.OOO,  be- 
ing then  and  there  the  proper^  ot  the 
said  Jackson, — contrary  to  tbe  form  ot  tbe 
statute  in  such  case  made  and  provided, 
and' against  the  peace  and  dignity  ot  tbe 
state."  Tbe  defendants  moved  to  quash 
tbe  bill,  and  also  In  arrest  of  judgment, 
which  being  refused,  they  excepted.  There 
were  sundry  exceptions  to  the  evidence, 
to  tbe  charge,  and  tor  refusal  to  charge, 
all  of  which Rulflciently  appear  In  theopin- 
lon.  Two  ot  tbe  defendants  were  acquit- 
ted. M.  D.  Brady  and  J.  W.  H.  Cocke- 
man were  convicted  and  sentenced,  and 
appealed. 

Douftlaa  A  Shaw,  tor  appellants.  Tbe 
Attorney  General,  J.  C.  Black,  and  W.J. 
Adams,  tor  tbe  State. 

Clark,  J.,  {after  etatiug  tbe  facta  aa 
above.)  The  defendants  moved  to  quash 
the  Indictment  as  to  each  count  on  the 
grounds  (1)  that  It  charged  no  Indicta- 
ble offense ;  (2)  that  It  did  not  allege  the 
means  by  which  tbe  cheating  and  defraud- 
ing were  to  be  effected.  This  motion  be- 
ing denied,  it  was  renewed,  on  the  same 
grounds,  In  arrest  of  judgment,  and  again 
denied.  A  general  verdict  ot  guilty  as  to 
appellants  was  returned.  There  were 
two  counts  In  tbe  Indictment;  and,  If 
either  was  good,  it  would  support  the  ver- 
dict. State  V.  Morrison,  2  Ired.  9;  State  v. 
Toole,  106  N.  C.  736. 11  S.  E.  Rep.  168,  and 
cases  there  cited.  Upon  reason  and  prec- 
edent, however,  we  think  both  counts  are 
sufficiently  alleged.  The  first  count  Is  al- 
most In  totldem  verbla  with  that  In  SydserO 
v.  Queen,  11  Adol.  &  £.  (N.  S.)  245,  which 
was  held  sufflelent  by  tbe  court  ot  excheq- 
uer chamber,  affirming  the  ruling  ot  tbe 
queen's  bench.  The  opinion  was  delivered 
by  Wilde,  C.  J.,  (afterwards  Lord  Truro,) 
and  cites  with  approval  Queen  v.  Gomperts, 
0  Adol.  &  E.(N.  S.)  823,  opinion  by  Lord  Den* 
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man;  KInK  v-  Gin,  2  Barn.ft  Aid. 204. opin- 
ion by  Lord  Tbnterden;  and  King  v. 
Eccles,  8  Dong.  837.  In  the  last  three  cases 
the  indictment  charged  the  conspiracy  to 
cheat  and  defraud  "by  divers  means,"  but 
this  was  no  specification  oftbe  means,  and 
even  those  words  did  nut  appear  in  the  In- 
dictment in  Sydsertl's  Case.  In  King  v. 
Eccles,  Buli.br,  J.,  says  that  the  means 
need  not  be  cbar^ied,  for  they  are  "  mat- 
ters of  evidence  to  prove  the  charge,  and 
not  the  crime  itself;"  and  that  it  is  qoite 
BuHlcient  to  charge  the  defendants  with 
illegal  conspiracy,  which  nf  itself  is  an  In- 
dictable offense.  And  In  King  ▼.  Gill,  also 
Jnst  cited,  the  court  points  out  that  the 
conspiracy  would  be  indictable  even  when 
the  parties  had  not  settled  upon  what 
means  they  would  employ  to  effectuate 
their  purpose,  and  hence  the  means  need 
not  be  charged.  To  same  effect  are  lat- 
er cases.  Latham  v.  Reg.,  9  Cos,  Crim. 
Gas.  516,  (1864,)  and  others.  The  same 
rule  has  been  upheld  In  Com.  t.  McKlsson, 
8  Serg.  &  R.  420,  and  in  other  cases  in  this 
country.  8  Qreenl.  Ev.  g  95.  There  have 
been  decisions  to  the  contrary,  holding 
that  the  means  must  be  charged,  but  the 
leading  authorities  to  that  effect  are  to  be 
found  in  the  United  States  and  New  York 
courts,  In  which  inrlsdictions  the  law  on 
this  subject  has  been  modified  by  statute. 
Aa  the  conspiracy  or  iU^al  combination 
is  the  indictable  ollense,  though  no  act 
may  be  done  in  pursuance  thereof,  and  in- 
deed withnat  agreeing  upon  the  means  to 
be  used,  It  Is  difficult  to  disco vor  any' rea- 
son why  the  means  should  be  charged. 
"Utwo  or  more  persons  conspire  to  do 
a  wrong,  this  conspiring  is  an  act  render- 
ing the  transaction  a  crime,  without  any 
step  taken  In  pursuance  of  the  conspir- 
acy. "  1  BIsh.  Crim.  Law,  §  432.  And  in 
State  V.  Tounger,  1  Dev.  857,  it  is  said: 
"Every  conspiracy  to  injure  individuals, 
or  to  do  acts  which  are  unlawful,  or  prej- 
ndii'ial  to  the  community,  is  a  conspira- 
cy, and  indictable."  "If  unexecuted,  the 
means  cannot  be  stated;  If  executed,  the 
means  employed  are  but  evidence  of  the 
offense,  or  an  aggravation  of  it ;  for  the 
crime  of  conspiracy  consists  of  tbeconspir- 
acy,  and  notof  theexecutlon  of  it. "  Wright. 
Crim.  Consp.  180, 191.  What  has  beeu  said 
as  to  the  Brst  count  applies  equally  to  the 
second.  Indeed,  the  second  count  Is  an 
almost  exact  copy  of  theindlctmentwhlch, 
npon  a  motion  in  arrest  of  Judgment,  was 
held  good  in  State  v.  Younger,  supra,  the 
opinion  being  delivered  by  Taylor,  C.  J. 
While  the  courts  are  not  disposed  to  en- 
courage slovenly  or  careless  pleading  in 
either  civil  or  criminal  actions,  the  whole 
tendency  of  legislation  Is  against  exacting 
over  refinement  and  nicety  of  technical  al- 
legation. The  office  oftbe  indictment  is 
to  give  the  defendant  notice  of  what 
charge  he  has  to  meet.  In  Goersen  v. 
Com.,  99  Pa.  St.  398,  (which  was  an  indict- 
ment for  murder,)  it  Is  tersely  said :  "The 
nature  and  cause  of  a  criminal  prosecution 
is  sufficiently  averred  by  charging  the 
crime  alleged  to  have  been  committed. 
This  must  be  done.  The  mode  or  manner 
refers  to  the  instrument  with  which  it 
was  committed,  or  the  specific  agency 
nsed  to  accomplish  the  result.    It  Is  not 


necessary  to  aver  either  of  these  in  the 
indictment.  Whenever  one,  before  trial, 
needs  more  specific  information  than  Is 
contained  in  the  indictment  to  enable  bim 
to  make  Just  defense,  it  maybe  obtained 
on  proper  application  to  the  court." 
There  is  nothing  in  the  case  to  suggest 
that  the  defendants  were  not  fully  aware 
of  the  specific  offense  with  which  they 
were  charged ;  but,  as  application  for  a 
bill  of  particulars  is  not  unusual  practice 
In  indictments  for  this  crime,  and  may  be 
resorted  to  in  a  trial  for  all  offenses, 
though  not  very  common  hitherto  in  this 
state,  it  may  be  useful  to  cite  the  rules 
governing  such  applications,  which  are 
that  the  defendant  or  his  counsel  should 
first  apply  to  the  officer  prosecuting  for 
the  state;  If  refused,  he  should  then,  before 
the  cause  Is  called  for  trial,  apply  to  the 
court,  who,  in  its  sound  discretion,  will 
direct  a  bill  of  particulars  to  be  furnished. 
This  practice  is  much  favored,  because  no 
demurrer  or  motion  to  quash  lies  as  to  a 
bill  of  particulars,  but,  if  an  insufficient 
bill  is  furnished,  the  court  will  order  a 
fuller  statement  of  particulars  to  be  made. 
Such  applications  should  always  be  made 
in  time,  to  avoid  any  delay  being  caused 
In  the  trial.  If  too  long  delayed,  the  court 
would  refuse  the  application.  The  same 
practice  obtains  In  civil  cases.  Code,  $ 
259,  provides:  "The  court  may  in  all  caiieH 
order  a  bill  of  particulars  of  the  claim  of 
either  party  to  be  furnished. " 

Second  exception.  ThedefendantBrady 
challenged  as  a  Juror  one  who  was  prose- 
cuting witness  in  another  criminal  action 
in  that  court,  in  which  the  capias  had 
been  served,  but  the  defendant  had  not 
pleaded.  The  challenge  was  overruled, 
and  the  defendant  then  peremptorily  chal- 
lenged the  juror.  After  having  exhan8t3d 
his  peremptory  challenges,  the  same  de- 
fendant afterwards  challenged  one  Bay, 
offered  as  a  juror,  which  challenge  was 
disallowed.  As  a  co-defendant  who  had 
not  exhausted  his  challeuges  thereupon 
peremptorily  challenged  Ray,  it  is  clenr 
that  Brady  has  no  ground  of  objection. 
Besides,  a  prosecuting  witness  in  a  crim- 
inal action  Is  not  disqualified  as  a  Juror. 
He  is  not  a  "party  to  an  action,"  within 
the  purview  of  the  statute.  Thestate  and 
the  defendant  are  the  only  parties  to  a 
criminal  action  by  indictment.  Indeed, 
the  disqualification  attaches  only  to  a 
party  to  a  suit  pending  and  at  an  Issue, 
and  it  Is  doubted  if  it  apply  even  to  a  de- 
fendant in  a  criminal  action.  Hodges  v. 
Lassiter,  96  N.  C.  351,  2  8.  E.  Rep.  923. 

Third  exception.  During  the  trial,  cer- 
tain witnesses  testified  to  evidence  tend- 
ing strongly  to  show  that  the  mine  sold 
to  the  prosecutor  had  been  "salted,"  that 
is,  that  gold  obtained  elsewhere  had  been 
scattered  in  the  alleged  mine  by  the  de- 
fendants, BO  that  the  prosecutor  was  mis- 
led, and  bought  the  land  believing  that 
the  gold  was  indigenons.  The  defendants 
objected  because  these  "  means  "  were  not 
charged  in  the  indictment.  If  they  had 
been  so  charged,  the  indictment  might 
have  been  for  the  substantive  offense,  and 
not  for  the  conspiracy ;  still,  testimony  of 
such  acts.  Jointly  done,  by  defendants 
was  competent  as  evidence  of  a  previous 
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nnlawfal  combination  and  eonsirfracy  to 
"cheat  and  defraud"  the  prosecutor. 
State  V.  Anderson,  92  N.  C.  732. 

Foarth  exception.  The  exception  that 
the  coart  found,  after  examination,  a  wit- 
Dees  who  teistlfied  that  he  had  been  a  miner 
over  20  years  to  bean  expert,  "although 
defendants'  conneel  propounded  to  him 
numerous  technical  questions,  alt  of  which 
he  failed  to  answer,"  cannot  be  sustained. 
Whether  or  not  a  witness  is  an  "expert" 
is  to  be  determined  by  the  Judge,  and,  lilce 
other  findings  on  questions  of  fact,  his 
coDClnslon  is  final,  and  not  reviewable. 
The  78106  of  the  testimony  of  the  witness, 
when  admitted,  is  for  the  jury.  State  t. 
Cole.04  N.C.  958,  and  numerous  cases  there 
cited. 

Fifth  exception.  One  Cagle  testified  that 
he  had  found  on  the  land  nf  one  Stewart 
a  nuf^get  of  gold,  and  had  sold  it  tor  eight 
dollars,  and  had  never  notified  Stewart  ol 
finding  It,  nor  accounted  to  him  for  it. 
Stewart,  who  had  already  testified,  was 
subsequently  recalled  to  the  stand,  and  de- 
fendant proposed  "  to  ask  him  concerning 
the  nugget,  for  the  purpose  of  impeaching 
Cagle. "  We  do  not  see  how  the  evidence, 
if  admitted,  could  have  had  that  effect; 
but,  as  its  bearing  could  only  be  to  con- 
tradict Cagle  as  to  a  collateral  matter, 
and  was  not  aslced  to  show  temper  or 
bias.  It  was  properly  ruled  out. 

Sixth  exception.  The  state  asked  an  ex- 
pert. In  the  proper  hypothetical  form,  as 
to  the  quantity  of  gold  which  would  be 
necessary  to  salt  a  mine,  and  also  bow  the 
earth  mifcht  be  salted  with  gold.  The  de- 
fendants objected  that  there  was  no  evi- 
dence that  the  defendants  knew  anything 
about  the  various  modes  of  salting  earth, 
or  even  knew  what  "salting"  meant. 
There  had  been  evidence  tending  to  show, 
if  believed,  that  the  defendants  had  salted 
the  mine,  and  from  the  verdict  it  seems 
the  Jury  did  believe  it.  The  object  of  the 
state  was  to  show  that  the  defendants 
had  in  fact  salted  the  mine.  It  was  not 
necessary  to  show  first  that  the  defend- 
ants knew  how  to  do  it. 

The  defendants  asked  the  court  to  in- 
struct the  Jury  (1)  that  there  was  no  sufil- 
cient  evidence  to  go  to  the  Jury  of  a  com- 
bination between  any  two  or  more  of  the 
defendants,  and  that  therefore  the  Jury 
should  acquit.  The  second  and  third 
prayers  for  instruction  were  based  on  the 
name  ground,  and  all  three  upon  the  tes- 
timony were  properly  refused. 

The  fourth  prayer  for  instruction  was 
that,  though  the  representations  might  be 
false.  It  defendants  honestly  entertained 
the  opinion  they  «(ere  true,  they  would  bo 
not  guilty.  The  fifth  was  that,  if  the  rep- 
resentations In  regard  to  the  amount  of 
gold,  or  the  value  of  the  minerals  on  said 
land,  were  merely  expressions  of  opinion 
in  regard  thereto,  defendants  were  not 
guilty.  The  sixth  prayer  was  that,  if  the 
prosecutor  was  influenced  in  closing  the 
trade  when  he  did  by  the  fear  that  Stew- 
art, or  some  one  else,  would  get  ahead 
of  him,  the<)efendants  would  be  notgnllty, 
unless  the  Jury  were  satisfied,  beyond  a 
reasonable  doubt,  that  such  fear  was 
caused  by  the  false  representations  of  the 
driendants.    These   prayers   seem    based 


upon  the  misconception  that  the  defend* 
ants  were  on  trial  for  the  substantive 
offense  of  obtaining  the  property  of  the 
prosecutor  by  false  pretenses,  and  the 
court  properly  refused  them  In  the  words 
asked.  The  court  pointed  out  the  dis- 
tinction, and  further  told  the  jury  that, 
even  should  Ihey  find  there  were  false  rep- 
resentations, and  that  defendants  salted 
the  mine,  they  would  not  be  guilty  under 
this  indictment  unless  the  Jury  found  there 
was  a  combination  and  conspiracy  to 
cheat  and  d^rand. 

The  seventh  prayer  was  that  there  was 
no  evidence  tending  to  show  that  the 
transactions   in    proof   in    regard  to  M. 

D.  Brady  was  intended  to,  or  could  in 
tact,  cheat  or  defraud  the  prosecutor,  and 
should  be  discarded.  This  was  properly 
refused. 

The  last  prayer  for  instruction  was  that 
no  admission  or  declaration  of  any  of  the 
defendants  made  after  the  alleged  consum- 
mation of  the  conspiracy  is  competent  evi- 
dence either  to  establish  the  conspiracy  or 
its  consummation.  The  court  properly 
charged  that  such  evidence  would  only  be 
competent  against  the  defendant  making 
such  admisslou  or  declaration. 

The  defendants  assign  as  error  In  the 
charge  as  given : 

1.  That  "the  court  did  not  eliminate  the 
material  facts  on  both  sides,  and  apply 
the  principles  of  law  to  them,  so  that  the 
Jury  might  decide  the  case  according  to  the 
credibility  of  the  witnesses,  and  the  weight 
of  the  evidence. "  This  exception  seems  to 
be  copied  from  that  in  State  v.  Boyle,  104 
N.  C.  800, 10  S.  E.  Rep.  696, 102».  and  there 
seems  to  be  a  misapprehension  generally 
existing  that.  In  granting  a  new  trial  in 
that  case,  the  court  sustained  the  excep- 
tion of  the  defendant,  broadly  as  made  by 
him,  and  as  a  formula  applicable  in  all 
cases.  This  it  did  not  do.  Mbkhimon,  C. 
J.,  in  State  v.  Pritcbett,  106  N.  C.  667, 11  S. 

E.  Bep.  S67.  What  the  court  did  was  to 
hold  that  the  statute  (Code,  §  413)  required 
the  Judge  "to  state,  in  a  plain  and  correct 
manner,  the  evidence  given  in  the  case,  and 
explain  the  law  arising  thereon."  This 
the  court  held  was  not  done  in  Boyle's 
Case,  and  that  the  defendant  bad  Just 
ground  to  complain,  because  "  his  counsel, 
in  apt  time,  had  requested  the  court  to 
call  the  attention  of  the  jury  to  specific 
parts  of  the  evidence  tending  to  discredit 
the  evidence  of  the  prosecutrix,  and  In- 
struct them  as  to  its  nature,  bearing,  and 
application,"  which  the  judge  "declined  to 
do."  In  the  present  case  the  Judge  com- 
plied, as  we  think,  with  the  plain  requiru 
ments  of  the  law,  and  the  charge  is  a  clear 
and  intelligent  presentation  of  the  law 
arising  on  the  evidence. 

2.  For  failure  to  give  the  special  instruc- 
tions asked.  They  have  already  been  dis- 
posed of. 

3.  Because  the  court  charged  the  Jury: 
"  Mere  expressions  of  opinion  by  the  de- 
fendants.  or  any  of  them,  as  to  the  quan- 
tity of  gold  on  the  land  would  not  make 
the  defendants  expressing  such  opinion 
guilty.  The  acts  and  declarations  of  the 
defendants  are  evidence  for  the  jury  to 
consider  in  deterrninlng  whether,  in  fact, 
the  defendants  did  form  the  conspiracy 
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wltb  which  tbey  are  charged;  and  here 
I  may  repeat  to  yon  that  the  acts  and  dec- 
laratioDB  ol  any  one  of  the  defendants,  al- 
though evidence  against  the  party  making 
them  are  not  evidence  against  any  of  the 
others,  unless  you  find  there  was  a  com- 
mon purpose.  Then  the  acts  and  declara- 
tions of  each  one  of  the  parties  who  had 
the  common  purpose  are  competent  evi- 
dence for  the  Jury  to  consider  as  against 
each  one  of  the  defendants  who  had  such 
common  purpose  to  unlawfully  cheat  and 
defraud  W.  K.  Jaclcson.  It  is  not  mate- 
rial in  an  indictmentfor  a  conspiracy  that 
the  unlawful  purpose  should  be  accom- 
plished. "  We  find  no  error  in  this,  espe- 
cially when  construed  in  connection  with 
the  context  of  the  whole  charge.  No  er- 
ror. 


State  t.  Wittbb. 

(Suprame  Court  of  North  CaroUna.    'Dec  8, 
1890.) 

LiquoB  LioiKgs— Rbpbal  or  STiLTurs. 

Acts  N.  C.  1879,  c.  283,  prohibiting  the  sale 
ot  •plrituous  liquors  witbln  two  miles  of  the 
oourt-hojse  in  McDowell  county,  is  not  repealed 
byFriv.  Acts  1889,  o.  188,  amending  a  town  charter, 
and  giving  the  town  power  to  levy  the  taxes  on 
trades,  "on  every  bar-room,"  and  on  "every  per- 
son dealing  in"  liquors,  though  this  act  repeals 
"all  laws  and  parts  ot  laws  Inconsistent  with  the 
provisions  of  (bis  ctiarter  within  the  corporate 
limits,"  a  large  part  of  which  is  within  two 
miles  of  the  court-house:  and  a  license  to  sell 
liquor  within  the  two-mile  limit  is  void. 

Appeal  from  superior  court,  McDowell 
county ;  J.  H.  Mbrrimon,  Judge. 

The  indictment  charges  that  the  defend- 
ant sold  to  a  person  named  one  pint  of 
spirituous  liquor  "  within  less  than  two 
miles  of  McDowell  court-house, "  etc.  He 
pleaded  not  guilty.  On  the  trial  the  Jury 
rendered  a  special  verdict,  from  which  It 
appeared  that  the  defendant,  as  charged, 
sold  spirituous  liquor  witbln  half  a  mile 
of  said  coort-boQBP,  and  within  the  corpo- 
rate limits  of  the  town  of  Marion;  and 
that,  at  the  time  of  such  sale,  he  "had  a 
[retail]  license  regularly  issued  to  him  by 
the  sheriff  of  the  county,  by  order  of  tlie 
board  of  county  commissioners,  and  had 
paid  all  the  tax  required  by  law  both  to 
the  state  and  county,  and  to  the  town  of 
Marion."  Under  appropriate  instructions, 
a  verdict  of  guilty  was  entered.  The 
court  gave  Judgment  against  the  defend- 
ant, and  he  appealed. 

J.  F.  Morpbe  tv,  for  appellant.  JPlie  At- 
toruey  General,  for  the  State. 

Merhimon,  G.  J.,  (After  stating  the  tucta 
as  above.)  The  statute  (Acts  1879,  e.  'JS2) 
prohibits  the  sale  of  spirituous  and  otlier 
liquors  specified,  within  two  miles  of  the 
"court-house  in  McDowell  county."  If 
this  statutory  provision  has  not  been  re- 
pealed or  modined  by  the  other  statute 
presently  to  be  mentioned,  the  county 
commissioners  of  McDowell  county  had 
no  authority  to  order  the  sheriff  of  that 
county  to  grant  a  license  to  sell  spiritu- 
ous liqnors  in  any  quantity  within  the 
territorial  limit  mentioned  to  the  defend- 
ant, and  the  license  that  he  purported  to 
have  would  in  that  case  be  void,  and 
of  no    effect.     The    statute    (Acts   18S9, 


e.  216,  S  33)  r^ulating  the  sale  at  spir- 
ituous and  other  liqnors  prescribes  bow 
a  liccnKe  to  sell  such  liquors  shall  be 
granted,  "except  In  territory  where  the 
sale  of  liqnors  is  prohibited  by  law. "  As 
to  this,  no  license  can  be  granted.  It  is 
contended,  however,  that  the  subsequent 
statute,  (Priv.  Acts  18S9,  c.  183,)  amenda- 
tory of  the  charter  of  the  town  of  Marlon, 
in  the  county  of  McDowell,  repealed  so 
much  of  the  statutory  provision  first 
above  cited  as  applies  to  territory  within, 
and  embraced  by,  the  corporate  limits  of 
that  town,  and  these  limits  embrace  a 
considerable  part  of  the  territory  within 
which  the  sale  of  liquors  is  so  prohibited. 
The  amendatory  statute  last  above  cited, 
among  other  things,  confers  upon  the  au- 
thorities of  the  town  of  Marion  "power 
annually  to  levy  taxes  for  town  purposes 
on  real  and  personal  property, "  and  like- 
wise to  tax  trades,  businesses,  etc.,  and 
"on  every  bar-room, "  and  "on  every  per- 
son dealing  in  splritnons,  malt,  or  vinous 
liquors,"  and  also  "on  every  wholesale 
dealer  in  spirituous,  malt,  or  vinous  liq- 
uors. "  The  repealing  clause  of  the  statute 
provides  that  "all  laws,  and  parts  of  laws, 
inconsistent  with  the  provisions  of  this 
charter  within  the  corporate  limits  hereia 
provided  for  are  hereby  repealed,  and  this 
act  shall  be  in  force  from  and  after  its  rati- 
fication. "  It  is  to  be  observed  that  the 
statute  of  which  the  repealing  clause  is  a 
part  is  organic  in  its  nature,  and  amenda- 
tory of  a  like  pre-existing  statute  on  the 
same  subject.  Its  purpose  is  to  incorpo- 
rate a  town ;  to  confer  upon  it,  as  a  cor- 
porate entity,  certain  defined  powers  and 
privileges,  to  be  exercised  when  and  as 
may  be  allowed  by  its  charter,  consistent- 
ly with,  and  in  subordination  to,  the  ex- 
isting public  laws  of  the  state,  and  such  as 
may  from  time  to  time  be  enacted.  Its 
purpose  is  particular,  in  no  sense  g^eneral  ^ 
nor  is  it  Intended  by  it  to  improve,  mod- 
ify, or  repeal  existing  public  laws,  whether 
local  or  general.  It  does  not  provide  In 
terms,  nor  by  reasonable  implication  in- 
tend, that  bar-rooms  shall  be  allowed,  or 
that  spirituous  or  other  liquors  shall  be 
sold  within  the  town.  Nor  does  it  so  pro- 
vide or  Imply  that  such  bar-rooms  may 
be  allowed,  or  such  liquors  sold  therein, 
at  all  events,  in  the  discretion  of  the  tuw^n 
authorities  and  the  county  commlBsion- 
ers.  It  simply  intends  to  confer  organic, 
charter  authority,  in  such  respects,  to  be 
exercised  it  and  when  the  pertinent  public 
laws  of  the  state  shall  so  allow.  The  re- 
pealing clause  above  recited  has  perti- 
nency to,  and  must  be  construed  in  con- 
nection with,  the  nature  and  purpose  of 
the  statute  of  which  it  is  a  part,  and  hence 
it  has  reference  to  and  implies  "ail  laws, 
and  clauses  of  laws, "  conferring  power, 
authority,  and  privileges  upon,  or  deny- 
ing the  same  to,  the  town  as  such  whose 
charter  the  statute  amends.  The  legis- 
lature, in  this  statute,  might  have  modi- 
fied or  repealed  the  other  statute,  prohib- 
iting the  sale  of  spirituous  and  other  Uq. 
uors  within  two  miles  of  the  "court-house 
of  McDowell  county,"  but  it  should  have 
done  so  by  express  provision,  or  in  such 
way  as  to  certainly  manifest  such  pur- 
pose.   Such  purpose  has  not  been  clearly 
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manifested,  nor  is  it  at  all  probable  that 
thn  legislature  Intended  to  modify  the 
statute  8u  as  to  exclude  from  Its  operation 
the  territory  within  tlie  town  of  Marion, 
and  liave  a  narrow  belt  of  territory  im- 
mediately around  it  within  which  sncb 
sales  conid  not  be  made.  It  is  much  more 
probable  that  there  waH  no  purpose  in 
erantinK  a  mere  amendatory  charter  to 
interfere  with  a  local  public  law,  forbld- 
dioK  the  sale  of  such  Uqnors.  It  la  alto- 
getlier  probable  that,  if  there  had  been 
Huch  purpose,  it  would  have  been  expressed 
unmistakably.  State  v.  Chambers,  88  N. 
C.  600 ;  State  t.  Wallace,  94  N.  C.  827.  The 
licenae  relied  on  by  the  defendant  was 
therefore  void,  and  did  not  authorize  him 
to  make  tha  sale  of  the  spirituouB  liquors 
characed  in  the  indictment.  There  is  no 
error.    Jadj^ment  affirmed. 


Statk  v.  Goodbon. 

{Supreme  Court  of  UTorth  CaroUna.    Deo.  8, 
1890.) 

MUKDBIl — EtIDBNOB. 

Defendhnt,  acoused  of  murder,  was  one  of 
•  gang  of  railroad  laborers  at  work  aboot  two 
oiiles  from  the  house  of  deceased,  who  was  a 
lewd  wonian  Urlng  ODe-fourth  mile  from  the 
road  and  one-half  mile  from  town.  Defend- 
ant had  been  seen  at  times  going  towards  de- 
ceased's bouse,  and  was  so  seen  on  the  day  of  the 
homicide.  A  person  supposed  by  witness  to  l>e 
defendant  was  seen  that  day  walldng  orislily 
from  the  direction  of  deceased's  bouse,  occasion- 
ally looking  back.  On  the  same  day  defendant 
had  said  he  was  going  to  town  to  see  his  "old 
gal, "  exisessing  a  desire  for  sexual  intercourse, 
and  was  seen  going  towards  town  drlnldng  liquor, 
and  saying,  "I've  got  $108,  and  I  expect  to  kill 
some  tt — ^-A  woman."  There  was  also  evidence 
that  blotches  thought  by  witness  to  be  blood 
stains  were  discovered  on  his  shirt  while  in  ]ail. 
There  was  no  evidence  that  defendant  had  ever 
been  seen  with  deceased  or  at  her  house,  or  that 
h#  had  ever  spoken  of  her.  He  manifested  no 
anxiety  or  desire  to  flee;  and  there  was  no  evi- 
dence of  ill  will  towards  hor,  or  of  motive  to 
barm  her.  Beld,  that  the  evidence  was  insuffi- 
cient to  sustain  a  verdict  of  guilty. 

Appeal  from  superior  court,  McDowell 
county ;  J.  H.  Merkimon,  Judffe. 

J.  F.  Morpbew,  for  appellant.  Tbe  At- 
tomey  GenenU,  tor  the  State. 

Mebbimon,  C.  J.  The  evidence  produced 
on  tbe  trial  was  abundant  to  prove  (in- 
deed it  was  not  denied)  that  some  person 
murdered  tbe  deceased,  but  the  prisoner 
Insisted  that  there  was  no  evidence  to  go 
to  the  jnry  to  prove  that  be  was  the  (guilty 
party,  as  charged  in  tbe  indictment.  The 
court  held  otherwise,  and  the  prisoner  ex- 
cepted, thus  presenting  a  single  question 
fur  our  decision.  It  is  well  settled  that 
the  evidence  produced  for  such  purpose 
should  be  sufficient,  in  some  reasonable 
aspect  of  it,  to  prove  tbe  prisoner's  guilt, 
else  the  court  should  instructthe  jury  that 
there  was  no  evidence  to  warrant  a  ver- 
dict of  guilty,  and  they  should  render  a 
verdict  of  acquittal.  State  v.  Brack  vllle, 
106  N.  C.  701. 11  S.  E.  Rep.  284,  and  the 
eases  there  cited.  We  have  examined  with 
much  care  and  scrutiny  the  evidence  sent 
up  aa  part  of  the  case  stated  on  appeal, 
and  are  of  opinion  that  it  was  not  suffi- 
cient to  prove  the  prisoner's  guilt,  or  to 


go  to  the  jury  for  that  purpose.  Accept- 
ing the  evidence  as  true  and  sufficient  to 
prove  the  facts  to  which  it  related,  and 
giving  these  tacts  severally  and  collective- 
ly, and  In  their  bearing  each  upon  the  oth- 
er, due  weight,  in  any  view  of  them  they 
simply  raised  a  strong  suspicion  of  his 
guilt.  The  evidence  polntinK  to  the  prison- 
er Is  circumstantial.  The  facts  may  be 
true.  They  maybe  taken  in  any  combina- 
tion of  them  of  which  in  their  nature  they 
are  capable,  and  they  fall  to  prove  hia 
guilt.  They  are  InconcluslTe  as  to  tbe  ma- 
terial fact  of  guilt.  The  evidence  thus 
taken  may  be  true,  and  yet  the  prisoner 
may  be  Innocent.  It  appears  from  the 
material  parts  of  tbe  evidence  pointing  to 
tbe  prisoner  that  he  was  a  laborer  on  the 
railroad  abonttwo  miles  distant  from  the 
house  of  the  deceased,  which  was  situate 
in  a  field  about  a  quarter  of  a  mile  from 
the  public  road,  and  halt  a  mile  from  town; 
that  be  passed  not  far  distant  from  her 
house  in  going  to  and  from  the  town  of 
Marion ;  that  he  had  been  Heen  repeatedly 
in  the  neighborhood  of  her  house,  more 
than  once  going  in  tbe  direction  of  it. 
About  2  or  8  o'clock  of  the  evening  on 
which  the  homicide  was  probably  perpe- 
trated he  talked  with  a  witness  at  her 
house,  about  a  quarter  of  a  mile  distant 
from  that  of  deceased,  and  when  be  left, 
saying  that  be  was  going  to  town  about 
a  half  a  mile  distant,  he  went  across  the 
field  in  the  direction  of  where  the  deceased 
lived.  He  went  to  town  and  returned,  tbe 
witness  last  mentioned  seeing  him  about 
5  o'clock  the  same  evening  passing  along 
the  public  road.  Another  witness  said  he 
saw  him — was  not  positive  that  he  was 
the  person — passing  as  if  going  trom  the 
bouse  of  the  deceased  across  tbe  field,  not 
In  the  pathway,  walking  briskly,  nearly 
in  a  trot:  looked  back  towards  tbe  house; 
went  a  short  distance,  and  looked  back 
again,  and  then  passed  on  out  of  sight  of 
the  witness.  On  tbe  same  day,  in  the  fore- 
noon, he  was  heard  to  say  that  he  was  go- 
ing up  to  town  to  see  bis  "  old  gal. "  He 
expressed  his  desire  to  have  sexual  connec- 
tion with  a  woman,— did  not  say  what 
woman;  was  seen  about  an  hour  by  sun 
ot  the  same  day  in  the  evening;  wanted 
llqnor;  hadsome;  gave  the  witness  some; 
said,  "I've  got  fl08,  and  I  expect  to  kill 

some  d d  woman,  and  I've  got  money 

enough  to  carry  me  wherever  I  want  to 
go. "  He  went  on  down  the  railroad  from 
this  witness;  was  about  three  miles  from 
the  town.  A  witness,  while  the  prisoner 
was  iu  jail,  asked  him  to  take  oft  his  vest. 
He  at  first  refused,  but  did  so.  Some 
"splotches"  were  found  on  his  vest,  and 
some  on  his  pants.  The  expert  thought 
the  "splotches"  were  blood;  might  be 
mistaken ;  did  not  make  best  test.  Pris- 
oner hesitated  while  in  jail  to  take  off  one 
ol  his  shoes.  He  did  so,  however.  It  did 
not  correspond  with  or  fit  the  tracks  men- 
tioned above.  The  full  summary  of  the  in- 
criminating facts,  taken  in  the  strongest 
view  of  them  adverse  to  tbe  prisoner,  ex- 
cite suspicion  in  the  Just  mind  that  he  is 
guilty,  but  such  view  is  far  from  excluding 
the  rational  conclusion  that  some  other 
unknown  person  may  be  the  guilty  party. 
The  mind  Is  not  simply  left  in  a  state  oi 
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heeitancy  and  anxioaa  doabt;  It  refaBes 
to  reach  a  conclnsion.  But  there  la  an  ab- 
sence <if  facts  wblcb  lessena  the  force  of  the 
7lew  juRt  mentioned  that  must  be  taken 
Into  consideration  here.  So  far  as  ap- 
pears, no  one  ever  saw  the  prisoner  at  the 
house  of  the  deceased,  or  saw  him  with 
ber,  or  heard  him  speak  of  her,  or  knew  of 
his  having  relations  of  Intimacy  or  other- 
wise with  her.  There  is  no  evidence  that 
be  at  anytime  manifested  anxiety,  nor  did 
he  flee;  nor  was  there  evidence  of  ill  will 
or  threat  on  bis  part  towards  the  de- 
ceased, nor  of  motive  to  harm  her.  He 
had  opportunity  to  do  the  murder,  but 
there  is  a  total  absence  of  motive  to  do  It, 
unless  it  miebt  be  very  remotely  and 
vaf^aely  Inferred.  That  be  had  motive,  so 
far  as  appears,  is  altogether  conjectnral. 
The  inference  that  be  sought  to  or  did 
ravish  her,  and  in  that  connection  for  any 
cause  took  her  life.  Is  remote,  con]ectural, 
and  unsatisfactory.  There  was  large  op- 
portunity lor  some  other  person  to  have 
done  the  crime.  Many  persons  lived  near 
to  ber.  She  lived  half  a  mile  from  the 
county  town,  not  far  from  where  many 
persons  fmen)  were  working,  grading  a 
railroad.  She  was  a  laundress,  and  prob- 
ably knew  and  bud  business  with  such 
men,  many  of  tbem,  no  doubt,  more  or 
less  dissolute  and  immoral.  There  was 
evidence  to  show  that  ebe  was  a  lewd 
woman ;  thatshe  never  had  been  married ; 
that  she  was  white,  and  had  two  bastard 
children  of  mixed  blood.  Such  evidence, 
such  a  state  of  facts  lending  to  no  satis- 
factory conclusion  as  to  the  principal  fact, 
but  leaving  the  question  of  the  prisoner's 
guilt  or  innocence  in  grave  doubt.  Is  not 
suiBcient,  In  any  lust  view  of  the  same,  to 
warrant  a  verdict  of  guilty,  and  the  conrt 
should  ha  re  so  instructed  the  Jury.  There 
is  error.  The  prisoner  is  entitled  to  a  new 
trial,  and  we  so  adjudge.  To  that  end, 
let  this  opinion  be  certified  to  the  superior 
court.    It  Is  so  ordered. 

McMillan  v.  School  CJoMMiTTEa. 

(Supreme  Court  of  North  CaroW/na,    Deo.  8, 
1890.) 

BBFiL&iTB  Schools— Cboatah  Vsaum  ahs  Nx- 

SROSB. 

1.  Act  K.  C.  188S,  a  61,  amended  bv  Act  1889, 
o.  60,  providing  for  separata  acboola  for  tbe 
Croatan  Indiana,  from  which  all  negroes  "to  the 
fonrth  generation"  are  to  be  excluded,  is  consti- 
tatlonal. 

2.  The  word  "generation"  as  used  In  the 
above  act  means  a  single  succession  of  living  be- 
ines  in  natnral  descent,  and  is  not  eqnlvalent  to 
"degree. " 

8.  It  will  be  presumed  that  a  person  wbowas 
a  slave  before  1865  in  this  country  is  a  negro. 

4.  An  order  tram  the  board  of  education  to 
admit  a  negro  child  to  a  school  from  which,  by 
law,  negroes  are  excluded,  does  not  require  the 
school  committee  to  admit  nim. 

Appeal  from  superior  court,  Robeson 
county ;  Shipp,  Judge. 

Proceeding  in  mandamus  brought  by 
plaintiff  to  compel  the  admission  of  his 
children  into  a  school  taught  in  what  was 
known  as  "  School-District  No.  4,"  (Croa- 
tan.) J.  A.  McAllister,  witness  for  plain- 
tiff testified  that  he  was  superintendent  of 
public  Instruction  for  the  county,  and  that 


plaintiff  complained  to  him  that  defend* 
ants  refused  to  receive  his  children  Into 
the  school.  The  county  board  of  ednca- 
tion  bad  charge  of  all  the  schools  in  the 
county,  white  and  colorerl;  and,  in  ac- 
cordance with  the  act  of  1885,  giving  to 
the  Croatan  Indians  in  Robeson  county 
separate  schools,  caused  the  census  of 
said  Indians  to  be  taken,  and  school-dis- 
tricts laid  off  for  them.  That  plaintiff's 
children  were  not  included  in  said  census. 
Plaintiff  offered  in  evidence  the  follow* 
Ing  paper,  which  was  excepted  to  by  de- 
fendant, but  allowed  by  the  court:  **  It  Is 
ordered  by  the  board  of  education  that 
Nathau  McMillan  [plaintiff]  be  assigned 
to  Croatan  District  Mo.  4,  and  the  com- 
mittee of  said  district  are  hereby  directed 
to  receive  his  children  into  the  public 
school  of  said  district.  By  order  of  the 
board  of  education,  this  September  S,  1888. 
[Signed]  J.  A.  McAllister,  aerk."  Wit- 
ness said  the  signature  was  bis,  and  be 
thought  the  order  bad  been  read  to  the 
board  of  education.  No  order  in  relation 
Co  the  matter  was  ever  recorded  in  the 
miuutes,  but  be  stated  that  all  the  orders 
of  the  board  are  recorded  In  a  book  kept 
for  that  purpose.  Tbe  board  took  no 
vote  on  the  matter.  It  was  done  simply 
to  try  to  arrange  the  differences  between 
them  without  Intending  that  it  should  be 
enforced  as  an  oflioial  order.  The  board 
did  not  pans  upon  tbe  question  as  to 
whether  plaintiff's  children  were  Croatan 
Indians,  and  plaintiff  does  not  claim  to 
be  a  Croatan  Indian.  Reputation  is  tbac 
plaintiff  was  a  slave.  It  was  stated  that 
bis  wife  was  a  Croatan,  and  lived  In  tbe 
district.  Prior  to  tbe  passage  of  said  act, 
the  children  of  Croatan  Indians  were  as- 
signed to  colored  schools.  Tbe  territory 
in  which  plaintiff  lives  is  both  a  Croatan 
and  colored  school-district,  and  then*  are 
equal  school  facilities  tor  each  class, — as 
convenient  as  possible  for  each.  One  Bar- 
ton, witness  for  plaintiff,  testified  that  the 
wife  of  plaintiff  is  a  Croatan,  and  sister  of 
one  of  tbe  defendants.  Witness  says  that 
plaintiff  says  he  is  not  a  Croatan.  Plain- 
tiff's father  was  a  white  man.  Deiend- 
ants  except  to  the  testimony  introdaced. 
to  the  effect  that  the  class  now  called 
"  Croatans  "  werecalled  "  raulattoes  "  before 
tbe  act  was  passed.  D.  C.  McMillan,  vrit- 
ness  for  the  defendants,  testified  that  the 
plaintiff  was  a  slave,  and  belonged  to  bis 
father,  and  tbat  he  never  knew  Croatans 
to  be  slaves.  There  was  testimony  of 
other  witnesses  to  tbe  same  effect.  Tbe 
following  Issues  were  submitted  to  tb« 
Jury:  "(1)  Are  plaintiff's  children  Croa- 
tan Indians?  Answer.  No.  (2)  Were 
plaintiff's  children  included  In  tbe  census 
taken  under  the  act  of  1885?  A.  No.  (3) 
Are  plain tlH's  children  of  negru  bloud 
within  the  fourth  degree?  A.  Yes.  (4) 
Did  tbe  board  of  education  of  Rubeson 
county  order  plaintiff's  children  to  l>e  re- 
ceived in  said  Bcliool?  A.  Yes."  The 
plaintiff  asked  tbe  following  instractlons : 
•^  That,  if  Jury  believe  the  evidence  as  to 
the  children  of  Nathan  McMillan  being 
negroes  within  the  fourth  generation, 
their  answer  should  be  In  the  negative  as 
to  third  Issue."  Tbe  court  declined  to 
give  the  instruction,  except  in  so  far  as  it 
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was  glyen  in  the  charge,  and  charged  the 
iar7  as  follows:  "That,  It  being  admitted 
that  plaintiff  bimself  was  not  a  Croatau 
Indian,  but  only  bis  wile,  they  must  an- 
swer the  first  issue, 'No:'  they  must  be 
guided  by  the  evidence  as  to  the  second 
iesae;  and  that  the  main  issue  was  the 
third.  And  they  most  determine  from  the 
whole  testimony  as  to  the  third  issae ;  It 
tliey  believe  Iromthe  teati  mony  that  plaln- 
tlH  was  a  slave,  the  law  would  raise  a 
presumption  that  he  was  a  negro,  It  be- 
ing a  matter  ol  common  knowledg^e  that 
none  but  negroes  were  slaves  in  this  coun- 
try. In  order  to  find  that  children  of  plain- 
tiff are  ot  negro  blood  within  the  fourth 
degree,  they  should  consider  tbnr  from  the 
children  to  the  father  the  plaintiff  Is  one 
degree;  from  plaintiff  to  parent  would 
be  the  second  degree;  from  children  to 
g:rand-parent  would  be  the  third  degree ; 
and  from  children  to  grent-grand-pnreut 
woald  be  the  fourth  degree.  And  if  they 
believe,  from  the  evidence,  that  plaintiff's 
father  was  a  white  man,  they  must  also 
l>e  satisflCMl,  from  the  evidence,  that  plain- 
tiff's mother  was  a  negro,  in  order  to  make 
plaintiff's  children  negroes  within  the 
fourth  degree,  and  thus  within  the  prohi- 
bition of  the  Croatan  act,  above  men- 
tioned. If,  from  the  whole  testimony,  they 
are  satisfied  that  plaintiff's  children  are 
neKrues  within  the  fourth  degree,  they 
will  answer  the  third  issue,  'Yes;'  other- 
wise, 'No.'  They  will  answer  the  fourth 
issue, 'Yes.'"  Plaintiff  moved  for  a  new 
trial,  for  refusal  to  give  the  Instrnctlon 
asked;  motion  denied  and  plaintiff  ex- 
cepted. Motion  lor  Judgment  on  fourth 
issue  noa  obatHnte  veredicto;  motion  de- 
nied, plaintiff  excepted,  and  appealed  from 
the  judgment  rendered. 

T.  A.  McA'eil  and  J.  D.  Sbaw,  for  appel- 
lant.    William  Black,  for  appellee. 

Atbbt,  J.,  {after  stating  the  taeta  aa 
above.)  Wethink  that  theleglslatnrewas 
not  prohibited  by  the  constitution  from 
providing separateschools,  to  be  governed 
by  committees  of  their  own  race,  and 
taught  by  teachers  selected  by  such  com- 
mittees, for  those  persons  now  residing  in 
Bobeson  county  who  claim  to  be  descend- 
ants of  the  friendly  tribe  of  Indians  known 
as  "Croatans, "  and  that  the  act  of  1885,  c. 
51. as  amended  bychapterOOof  theLawsof 
1889  (which  amendatory  act  excl  ndes  all  ne- 
groes "to  the  fourth  generation  "from  the 
pri  rilege  of  attending  said  8chool8,)is  valid, 
anil  should  beenforced.  If  It  had  not  been 
provided  in  section  2,  art.  9,  of  the  conBti- 
tution  that  the  children  of  the  white  race 
sbonld  be  taught  in  schools  separate  and 
distinct  from  those  in  which  children  ot 
the  colored  raceshould  receive  instruction, 
bat  that  thereshould  beno  discrimination 
in  favor  of  or  to  the  prejudice  of  either 
race,  the  same  end  might  have  been  at- 
tained by  enacting  a  statute  embodying 
similar  proTlstons,  just  as  intermarriages 
between  whites  and  negroes  or  Indians 
"to  the  third  generation"  were  prohibited 
by  the  act  of  1871-72,  c.  193,  §  2,  (Battle's 
Revisal,  c.  69,  f  2,)  which  was  enforced 
bi^ore  the  convention  of  1876  provided  by 
section  8,  art.  14,  of  the  constitution,  that 
"all  marriages  between  a  white  person 


and  a  negro,  or  between  a  white  person 
and  a  negro  of  negro  descent  to  the  third 
generation  Inclusive,"  should  be  forever 
prohibited.  State  v.  Hairston,  63  N.  C. 
451;  State  v.  Kennedy,  76  N.  C.  251;  State 
V.  Walters,  8  Ired.  455;  State  v.  Reinhardt, 
63  N.  C.  547.  The  right  of  the  legislature 
to  enact  such  laws,  in  pursuance  of  the 
constitution,  as  shall  give  to  the  children 
ot  the  white  and  colored  races  equal  edu- 
cational advantages,  but  In  separate 
schools,  has  been  recognized  and  declared 
by  this  court.  Pultt  v.  Commissioners,  94 
N.  C.  709.  Railroad  companies  may  assign 
to  white  and  colored  passengers  different 
coaches,  as  innkeepers  may  furnish  them 
separate  apartments,  provided  they  fur- 
nish equal  accommodations  to  both. 
Britton  V.  Railroad  Co..  88  N.  C.686;  State 
T.  Steele,  106  N.  C.  782, 11  S.  £.  Rep.  478. 
The  laws  under  which  the  Croatan  schools 
were  started  gave  to  the  children  of  that 
race  equal  advantages  with  the  children 
of  the  colored  race,  requiring  that  the  cen- 
sus should  be  taken  in  the  same  way,  and 
the  school  money  divided  according  to 
numbers  for  the  benefit  of  the  children  of 
the  three,  instead  ot  two  races.  It  was  in 
evidence  and  admitted  that  the  plaintiff's 
children  resided  within  a  school-district  in 
which  there  was  a  school  for  negro  chil- 
dren, and  they  could  have  been  admitted 
into  that  school,  had  they  applied.  The 
plaintiff  is  notcalling  in  question  the  pow- 
er of  the  legislatura  to  provide  separate 
schools  for  three  distinct  races,  but,  on 
the  contrary,  be  Insists  only  that  his  chil- 
dren have  been  claseified  improperly,  and 
have  not  been  given  the  opportunity  to 
associate  with  others  of  the  same  caste  in 
the  Croatan  school,  his  home  being  also 
within  the  geographical  limits  of  their  dis- 
trict. Where  the  statute  of  New  York  al- 
lowed the  board  of  education  to  adopt 
regulations  for  the  admission  ot  pupils,  so 
that  they  assigned  all  to  schools  affording 
equal  advantages,  and  a  colored  man 
sought  by  mandainus  to  compel  the  ad- 
mission of  his  children  to  a  school  where 
white  children  were  taught,  instead  ot 
that  for  colored  children,  to  which  they 
were  assigned  by  the  hoard,  the  two 
schools  affording  equal  advantages,  the 
supreme  court  of  New  York  refused  the 
muDdamus,  among  other  reasons,  because 
a  citizen  was  not  allowed  to  select  the 
school  which  his  children  should  attend, 
in  the  face  of  a  reasonable  regulation 
made  by  the  board,  by  authority  ot  law. 
People  V.  EastoD,  13 Abb.  Pr.  (N.  S.)  164, 165. 
In  the  case  of  State  v.  McCann,  21  Ohio 
St.  211,  Judge  Day,  delivering  the  opinion 
ot  the  court,  says:  "Equality  ot  rights 
does  not  involve  the  necessity  ot  educating 
white  and  colored  persons  In  the  same 
school,  any  more  than  it  does  that  of  edu- 
cating children  of  both  sexes  In  the  same 
school,  or  that  different  grades  of  scholars 
must  be  kept  in  the  same  school.  Any 
classification  which  preserves  substantial- 
ly equal  school  advantages  Is  not  prohib- 
ited by  either  the  state  or  federal  consti- 
tution, nor  would  It  contravene  the  pro- 
visions ot  either. " 

It  is  clear  that  it  the  legislature  could 
give,  by  law,  the  power  to  an  educational 
bc>ard  to  claESlfy  pupils  according  to  face, 
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as  well  an  according  to  sex ,  the  law  Itself 
conid  be  so  framed  as  to  indicate  In  gener- 
al terms  upon  what  principle  a  board  or 
committee  shoDld  proceed  in  making  a 
classification,  and  to  secure  equal  advan- 
tages for  eacb  class.  It  la  evident  that 
there  was  a  just  division  of  the  school 
fund  among  tbe  three  classes,  that  school 
houses  were  built  and  teachers  employed 
to  open  schools  in  them  In  reach  of  eacb 
class.  The  law  was  constitutional,  and 
the  board  of  education,  with  the  co-opera- 
tion of  the  school  committee,  «eem  to  have 
acted  fairly  and  Justly  in  carrying  out  its 
provisions.  But  the  plaintiff  insisted  that 
In  some  aspects,  if  not  in  any  phase  of  the 
evidence,  his  children  were  shown  to  be 
Croatans,  and  entitled  to  admission  Into 
their  schools.  "Generation,"  as  used  in 
the  statute,  means  "a  single  succession  of 
living  beings  in  natural  descent."  If, 
by  tracing  back  four  successive  gen- 
erations through  father  or  mother,  we 
reach  a  negro  ancestor  of  the  plalntltt'ri 
children,  then  they  are  excluded,  by  the 
terms  of  the  act  of  1889,  from  the  schools 
established  for  the  persons  whose  claim 
to  descent  from  the  Croatan  Indians  has 
been  recognised  by  the  legislature.  The 
C(mteDtion  of  counsel  that  "generation" 
is  used  in  tbe  sense  of  "degree,"  cannot  be 
sustained.  It  is  true  that  Jurors  related 
within  the  ninth  degree  to  one  of  the  par- 
ties were  declared  subject  to  challenge,  as 
at  common  law,  in  this  state,  (State  v. 
Perry,  Busb.  S30;)  but,  as  the  word  "gen- 
eration" has  no  technical  meaning,  we 
must  consider  it  as  used  in  the  sense  of  a 
succession,  its  ordinary  import,  ratber 
than  of  a  degree  of  removal,  in  computing 
descents.  It  being  admitted  that  the 
plaintiff,  whose  children  wei-e  excluded, 
was  a  slave  before  the  year  1865,  we  tbink 
that  the  charge  that  he  was  presumed  to 
be  a  negro  was  unquestionably  correct. 
While  they  were  in  bondage,  there  was  no 
such. thing  known  among  the  slaves  as 
computing  degrees  of  removal  from  white 
ancestors.  For  all  purposes  the  law  re- 
garded them  all  as  negroes.  If  the  plain- 
tiff's children  would  be  entitled  to  enter  tbe 
separate  school  of  the  Croatans  upon  any 

Eroof,  In  tbe  face  of  the  admission  that  be 
Imsclf  was  a  slave,  the  burden  was  on 
him  to  furnish  the  evidence,  and  hecaonot 
complain  of  the  ruling  of  the  court  which 
gave  him  the  opportunity  to  do  so.  The 
Jury  found,  under  proper  Instructions, 
that  tbe  children  of  the  plaintiff  were  not 
Croatans ;  that  they  were  not  included  in 
tbe  enumeration  of  the  Croatans  in  taking 
the  census  under  the  act;  and  that  they 
were  in  fact  negroes  within  the  fourth 
generation.  But  In  response  to  the  fourth 
Issue,  they  found  that,  though  they  were 
negroes,  the  board  of  education  issued  an 
order  that  they  should  be  admitted  into 
the  Croatan  school,  and  the  plaintiff  as- 
signs as  error  the  refusal  of  the  court  be- 
low to  render  Judgment  in  his  favor  upon 
the  verdict.  We  have  held,  for  reasos  al- 
ready given,  that  the  legislature  had  tbe 
power  to  pass  an  act  classHylng  schools 
according  to  race,  to  provide  separate 
schools  for  the  Croatans,  and  to  prohibit 
the  admission  into  them  of  any  negro  to 
the  fourth  generation.    The  board  of  edu- 


cation mlghtmakeregulationsfor  the  gov- 
ernment of  schools  If  the  law  gave  them 
power  to  do  so,  but  they  were  not  author- 
ized to  override  the  law,  and  compel  the 
committee,  in  the  face  of  the  prohibition 
of  the  act  of  1889,  to  admit  children  of 
negro  blood  to  the  fourth  f^enerntion  into 
the  Croatan  school.  It  seeuis  that  tbe 
8:eneral  assembly,  after  tbe  recitation  con- 
tained In  the  preamble  to  the  act  of  18%  of 
the  claim  of  the  persons  living  in  Robeson 
county,  concluded  to  recognise  that  claim 
and  act  upon  it.  Tbe  plaintiff  himself  in- 
sists that  his  children  be  allowed,  as  Croa- 
tans, to  attend  the  separate  schools  pro- 
vided for  by  the  acts  of  1S85  and  1889.  We 
will  not  consider  the  testimony  tending  to 
show  that  those  persons  were  In  fact  of 
negro  descent,  or  were  formerly  called 
"mulattoes."  For  the  reasons  ^ven,  we 
think  there  was  noerror  in  the  charge  and 
rulings  of  his  honor  upon  which  tbe  as- 
signment of  error  was  predicated,  and  the 
Judgment  must  be  affirmed.    Noerror. 


QOBDON  et  al.  T.  COLLKTT  et  aJ. 

(Supreme  Court  of  North  CaroUna.    Dec  IB, 
18S0.) 

Rn  JpDioi.Ti.— Pbobats  of  Dbbds— Cu&ltitb 

Act. 

1.  When  a  qaestion  has  been  decided  on  a 
former  api>eal  to  this  court  in  tbe  same  action, 
the  matter  is  res  o^fudlooto,  and  not  open  for 
reoonaideration  by  the  court  below. 

2.  The  atatate  of  1889,  c.  853,  validates  ^o- 
bates  of  deeds  and  privy  examinations  taken  be- 
fore a  deputy-clerk  prior  to  January  1,  1889,  and. 
It  is  immaterial  whether  the  depaty-olerk  in 
making  the  probate  signed  as  deputy-clerk,  or 
merely  signed  the  name  of  the  clerk  thereto. 

8.  The  curative  statute  (Acts  1889.  c  2SS)  is 
constitutional  and  valid  U  rights  of  third  parties 
have  not  acoroed,  but  would  not  divest  the  title 
of  a  party  a<iquired  by  a  subsequent  deed  from 
the  same  grantor,  which  is  registered  {urior  to 
the  enactment  of  the  curative  statute. 
(SuUabv*  by  the  Court.) 

This  was  a  civil  action,  tried  before  J. 
H.  Mbrbtmon,  J.,  and  a  Jary  at  fall  term, 
1890,  of  Burke  superior  court.  The  same 
cause  has  been  twice  before  in  thiacoart, 
(102  N.  C.  532,9  S.  B.  Rep.  486,  and  104  N.  C. 
881, 10  8.  E.  Rep.  564,)  In  tbe  first  of  which 
cases  the  facts  are  fully  stated.  The  plain- 
tiff offered  in  evidence,  inter  nlta,  tbe  note 
or  memorandum  of  a  contract  between 
Mrs.  M.  C.Avery  and  Austin  Collett,  which 
is  set  out  in  the  former  report  of  this  case 
in  102  N.  C.  532, 9  S.  E.  Rep.  486.  The  det«id- 
ant  Rufus  Avery  objected  to  the  introdac- 
tlon  in  evidence  of  this  instrument,  on  the 
ground  that  it  was  not  a  sufficient  note 
or  memorandum  of  a  contract  to  con  vey 
land  under  the  statute  of  frauds.  His 
honor  stated  that  be  would  reserve  tbe 
question  for  the  present,  and  admitted  the 
paper.  The  plalntlBs  having  reete<I,Rafns 
Avery,  the  defeudant,  introduced  T.  O.  An- 
derson as  a  witness,  who  testified  that  on 
the  22d  day  of  August,  1887,  he,  the  wit- 
ness, was  acting  as  deputy-clerk  of  the 
superior  court  of  Burke  county,  and  aa 
such  deputy-clerk  he  filled  out  tbe  certifi- 
cate of  adjudication  of  the  correctnetia  of 
the  probate  on  the  mortgage  deed  from 
C!ollett  and  wife  to  the  plaintiffs,  nnd  the 
order  of  registration,  and  signed  tho  name 
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of  S.  T.  Pearaon,  who  was  clerk  of  said 
court,  to  said  certificate  ordering  thesame 
to  be  registered ;  that  the  clerk  was  not 
present  at  the  time,  and  did  not  ad]ndl- 
cate  that  the  Justice's  probate  or  bis  cer- 
tificate thereof  was  correct.  To  thto  evi- 
dence the  plaintiffs  objected,  and  upon  Its 
admission  excepted.  Defendant  Avery  in- 
troduced a  deed  to  himself  from  Mrs.  M. 
0.  Avery  for  the  land  In  question,  the  same 
described  In  the  mortgage.  Hla  honor 
thereupon  stated  that  he  wonld  charge 
the  Jury  that,  it  the  evidence  of  Anderson 
vas  believed,  the  mortgage  deed  was  in- 
valid as  against  the  defendant  Rufus 
Avery,  on  the  ground  that  the  adjadica- 
tiun  by  Anderson  of  the  correctness  of  the 
probate  thereof  was  not  In  accordance 
with  law;  and,  farther,  that  the  paper 
offered  as  a  memorandum  nf  contract  to 
convey  the  land  to  CoUett  by  Mrs.  Avery 
was  not  a  contract  to  convey  the  land, 
and  could  not  aOect  the  rights  of  the  de- 
fendant BnfuB  Avery.  The  plalntiffB  in- 
sisted that  the  probate  was  sufficient  un- 
der tbe  Btatntea,  and  that  the  note  or 
memorandum  of  tbe  contract  was  also 
snfllclent  under  the  statute  of  frauds.  His 
honor  stated  that  he  would  charge  the 
Jury  to  the  contrary  on  both  points, 
whereupon  tbe  plaintiffs  excepted,  and,  la 
deference  to  tbe  opinion  of  bis  honor,  sub- 
mitted  to  a  Judgment  of  nonsuit,  and  ap- 
pealed. 

&  J.  Brvin,  for  appellants.    J.  T.  Pet*- 
klB8  and  Bateb^or  A  Dtsrereux,  for  appel- 


Clabk,  J.,  {after  atatln/^  tbe  iiu>4«  aa 
ahore.)  There  are  two  exceptions  stated : 
"(1)  The  court  below  held  that  the  note 
or  memorandum  between  M.  C.Avery  and 
Austin  Collett  was  not  aufliclent  under 
tbe  statute  of  frauds."  When  this  case 
was  first  here,  (103  N.  C.  632,  9  8.  E.  Hep. 
4811.)  tbe  same  point  was  presented,  and 
this  conrt  held  that  thememorandum  was 
"asaflUcient  compliance  with  the  statute. " 
Tbe  question  is  res  Judicata.  We  must 
presume  that  the  attention  of  his  honor 
was  not  called  to  the  decision  heretofore 
made  by  thcconrt.  "(2)  The  probate  of  tbe 
mortgage  executed  by  Collett  to  plaintiff 
was  In  due  lorm.of  date  of  August  22, 1887, 
and  purported  to  be  signed  by  tbe  clerk  of 
tbe  superior  court. "  It  appeared  in  evi* 
dence  that  the  probate,  though  so  signed, 
bad  in  fact  been  made  by  the  deputy-clerk. 
Tbe  court  thereupon  held  that  the  probate 
was  Invalid.  (Siapter  252,  Acts  1889, 
amending  Code,  §  1260,  validates  all  pro- 
bates of  deeds  and  privy  examinations  of 
married  women  taken  prior  to  January  1, 
1889,  by  deputy-clerks  and  others  named 
in  tbe  act,  who  have  mistaken  their  pow- 
ers, and  enacts  that  such  probates,  and 
the  registrations  in  pursuance  thereof, 
shall  be  as  valid  and  binding  as  If  the 
same  had  been  taken  before  or  ordered  by 
tbe  clerk  of  tbe  tmperlor  court.  The  pow- 
er of  the  legislature  to  make  such  enact- 
ment was  sustained  In  Tatom  v.  White,  95 
N.  C.  463.  It  can  make  no  difference 
whether  the  deputy-clerk,  who  supposed 
he  had  tbe  power  to  take  the  probate  in 
the  way  be  did,  attested  It  by  bis  own 


signature,  or  signed  the  name  of  the  clerk. 
In  either  case,  the  probate  was  his,  and 
bis  alone,  and  he  mistook  bis  powers  in  as- 
suming to  make  it.  But  for  tbe  act  of 
1889,  in  either  case  the  probate  would  have 
been  invalid,  and  now,  by  virtue  of  that 
act,  it  Is  made"  valid  and  binding  for  all 
intents  and  purposes. " 

It  was  earnestly  contended  by  defend- 
ants' counsel  that  in  Tatom  v.  White,  su- 
pra, the  validating  act  of  1871-72,  was 
adopted  before  third  parties  had  obtained 
a  conveyance  of  tbe  land,  and  that  decis- 
ion went  no  further;  that  where  a  con- 
veyance Is  not  proved  in  tbe  manner  re- 
quired by  law,  the  public  register  has  no 
authority  to  record  it,  fTodd  v.  Outlaw, 
79  N.  C.  28.5,  and  Duke  v.Markham.lOSN.O. 
181, 10  8.  E.Rep.  1017;)  that  a  subsequent 
purchaser  from  the  grantor  In  such  In- 
strument gets  a  good  title;  and  that  a 
curative  act  passed,  validating  the  defect- 
ive probate  after  the  registration  of  the 
conveyance  to  the  subsequent  purchaser, 
could  not  divest  his  vested  rights.  We 
coDcnr  in  this  view,  but  it  has  no  applica- 
tion to  tbe  case  before  us.  The  defendant 
Rufus  Avery  claims  under  a  deed  from  M. 
C.  Avery,  recorded  July  8, 1888.  The  plain- 
tiff claims  under  a  contract  to  convey 
made  by  M.C.Avery  to  Collett,  which  was 
registei-ed  Jnne  22, 1888,  and  by  mortgage 
execnted  by  Collett  to  plaintiff.  This  mort- 
gage Is  only  of  use  as  putting  Collett's 
eqnltable  title  into  the  plaintiff.  It  need 
not  have  been  recorded,  as  aguinst  Rufus 
Avery,  till  Just  before  it  was  offered  in  evi- 
dence. If  defectively  probated,  it  might 
have  been  r«»-probated  during  the  trial, 
and  offered  in  evidence.  The  act  of  the 
legislature  simply  avoided  a  necessity  for 
doing  this.  Had  Collett,  after  bavlngcon- 
veyed  to  plaintiff  by  this  defectively  probat- 
ed mortgage,  executed  to  defendant  Rufus 
Avery  n  conveyance  which  was  properly 
probated  and  registered,  the  curative  act, 
if  passed  subseqaeut  to  registration  of  the 
last-named  deed,  could  not  divest  the 
rights  acquired  thereunder.  But  such,  as 
we  have  seen.  Is  not  the  state  of  facts  in 
this  appeal,  so  far  as  it  appears  in  the  rec- 
ord. It  is  true  that  Rufus  Avery,  in  his  an- 
swer, alleged  that  Collett  abandoned  bis 
rights  under  tbe  contract  with  M.  C.  Avery 
before  the  mortgage  toplaintlff;  also,  that 
be  has  assigned  hit*  rights  to  him,  Rufus 
Avery.  The  plaintiff  in  bis  pleadings  con- 
tends that  Collett  executed  a  prior  mort- 
gage to  him,  which  was  duly  recorded, 
and  for  which  the  present  mortgage  was 
given  In  renewal ;  that  Rnfua  Avery  was 
the  agent  of  M.  C.  Avery  in  making  the 
contract  with  Collett,  and,  having  knowl- 
edge of  plaintiff's  mortgages,  by  combina- 
tion and  conspiracy  with  Collett,  and 
with  Intent  to  defraud  the  plaintiffs,  pro- 
cured M.C.  Avery,  who  had  no  notice  there- 
of, to  execute  the  deed  to  Rufus  Avery; 
and  that  Collett  has  remained  all  the 
while,  and  still  is,  in  possession.  These  and 
other  Issues  of  fact  and  of  law  may  arise 
upon  tbe  trial,  but  this  appeal  comes  up 
on  the  nonsuit,  and  tbe  only  points  now 
presented  for  our  consideration  are  the 
rulings  of  the  court  In  the  two  particulars 
stated.    Error. 
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BoPER  et  a/.  ▼.  BusTON  et  a/. 

(Supreme  Court  cf  North,  OaroUna.    Dea  8, 
18U0.) 

ASKmSTHXTOB  —  Ll^BILITT  ON  BONDS  —  Blim  OF 

Pkopbbtt. 

1.  The  slayes  of  deceased  were  not  needed  In 
the  administration  to  pay  debts,  and,  on  petition 
of  the  widow,  one-half  of  them  were  set  apart  to 
her,  and  the  others  to  the  distributees.  The  lat- 
ter were  hired  out  for  two  years  by  the  adminis- 
trator for  the  distributees.  Thereafter  some  of 
the  next  of  kin  filed  a  bill  for  the  sale  of  the  half 
of  the  slaves  allotted  to  the  distributees,  and  for 
partition  of  the  proceeds,  and  the  administrator 
was  appointed  to  malie  the  sale  for  the  distrib- 
utees. Held  sufficient  evidence  to  support  a  find- 
ing that  the  sale  was  not  made  by  him  as  admin- 
istrator, bat  as  commissioner,  and  hence  his 
sureties  were  not  liable  for  his  failure  to  account 
for  the  proceeds,  though  he  took  notes  of  the  pur- 
chasers to  himself,  as  administrator. 

3.  In  such  case,  the  administrator  d.  b.  n., 
appointed  after  the  death  of  the  former  adminis- 
trator, is  liable  only  for  the  money  actually  com- 
ing  to  his  hands  from  suoh  sales,  and  not  for 
failnre  to  collect  the  notes,  though  he  reoeived 
«nd  treated  them  as  assets  of  the  estate  by  suing 
on  them,  and  otherwise. 

8.  An  administrator  is  not  liable  for  interest 
«n  money  which  he  did  not  use,  and  oould  not 
distribute,  because  all  the  next  of  kin  were  not 
ascertained. 

Appeal  Iroin  saperior  court,  Bocklns- 
taam  county;  Gilmeb,  Jndg^e. 

This  action  waa  tried,  by  cooiientof  par- 
ties, at  cbambera,  on  the  Slat  of  December, 
1889,  upon  exceptions  filed  by  botb  sides' 
to  the  report  of  James  T.  Morehead,  r^- 
er«>e.  The  plalndltB,  only,  appealed  from 
the  rulinK  of  bis  honor.  Charles  Boper,  of 
the  county  of  Bockinarbam,  died  Intestate 

in  said  county  on  the day  of , 

1857,  witbont  issue,  but  leaving  a  widow, 
Bebecca  Boper,  aud  Chalmers  L.  Olenn 
wan  duly  appointed  administrator  of  his 
estate  at  February  term,  1857,  o(  the  coun- 
ty court  of  said  county,  and  qualitied  and 
cave  bond  as  sucb  administrator  in  the 
sum  of  940.000,  with  E.  T.  Brodnax  and 
Jones  W.  Burton  ns  sureties.  Chalmers 
L.  Glenn,  administrator,  died  in  Septem- 
ber, 1862,  without  having  fully  adminis- 
tered, and  Jones  W.  Burton  qualified  as 
bis  administrator  at  the  November  term, 
1862,  of  the  county  court  of  Bockingbam. 
At  the  February  term,  1867,  of  the  county 
«ourt  of  said  county,  Jones  W.  Burton 
qualified  as  administrator  de  bonis  nou  of 
said  Charles  Boper,  and  gave  bond,  as 
such,  with  the  said  E.  T.  Brodnax  and 
Samuel  Smith,  as  sureties,  in  the  sum  of 

f  20,000.    E.  T.  Brodnax  died  on  the 

day  of ,  1874,  leaving  a  will,  and   on 

the  6tlk  day  of  July,  1S74,  said  Jones  W. 
Burton  and  Annie  S.  Glenn,  executor  and 
executrix  named  therein,  qualified  as  such. 
Jones  W.  Burton  died  in  1888,  leaving  a 
will,  and  Mary  A.  Burton,  the  executrix 
therein  named,  qualified  as  such,  and  B. 
J.  Litiwellyn  waa  appointed  administrator 
de  bonis  nnn  of  Charles  Boper,  and  he  and 
Mary  Burton,  executrix,  etc.,  were  made 
parties,  the  former  aa  plaintiff,  the  latter 
as  defendant,  without  objection,  to  this 
action,  instituted  at  the  spring  term,  1884, 
In  the  superior  court  of  Bocklngham  coun- 
ty by  the  plaintiffs,  who  are  next  of  kin 
of  Charles  Boper,  deceased;  against  Jones 


W.  Barton,  administrator  d.  b.  n.  of 
Charles  Boper,  deceased,  and  Jones  W. 
Burton  and  Mrs.  Annie  S.  Glenn,  executor 
and  executrix  of  E.  T.  Brodnax,  deceased, 
to  recover  damages,  alleged  to  t>e  sus- 
tained by  the  breach  of  the  bond  of  said 
Jones  W.  Burton,  administrator  d.  b.  n. 
of  Chariea  Boper,  in  falling  to  account,  etc. 
The  defendants  answered  denying  all  lia- 
bility, and  alleging  matters  in  defense  and 
bar  of  plaintiffs'  recovery. 

At  the  January  term,  1886,  of  the  supe- 
rior court.  It  was  by  consent  referred  to 
James  T.  Morehead,  Esq.,  "to  ascertain 
and  report  to  the  next  term  of  this  court 
without  prejudice  to  the  defendants,  or  to 
any  preliminary  defense  contained  In  the 
pleadings:  (1)  All  the  facts  liearing  on 
any  issue  in  the  pleadings,  and  bis  conclu- 
slona  of  law.  (2)  The  number  and  names 
of  the  next  of  kin  of  Charles  Boper,  de- 
ceased. (3)  An  account  of  the  estate  of 
Charles  Boper,  deceased,  which  came,  or 
should  have  come,  to  the  hands  of  Jones 
W.  Burton,  administrator  de  bonis  non  of 
Charles  Boper,  deceased. "  Mr.  Morehead 
made  bis  report  to  the  July  term,  1889,  of 
hia  findings  of  facta  and  conclusions  of 
la  w,  together  with  a  full  and  voluminous 
record  of  the  evidence,  upon  which  bis  re- 
port is  based.  To  this  report  there  were 
numerous  exceptions  filed,  both  to  the 
findlngti  of  fact,  and  conclusions  of  law. 
presenting  many  questions  for  the  consid- 
eration of  this  court,  but,  as  they  mainly 
relate  to  the  liability  of  the  defendants  tor 
the  sum  of  $10,312.29,  the  proceeds  of  the 
sales  of  slaves  made  by  Chalmers  L.  Glenn 
(the  administrator  of  Charles  Bojier)  on 
the  2d  of  January,  1800,  in  the  view  taken 
by  the  court.  It  becomes  unnecessary  to 
consider  all  of  them  in  detail,  as  that  prac- 
tioally  settles  the  matters  in  controversy. 
Charles  Boper  died  possessed  of  a  number 
of  slaves,  and  hia  widow,  Bebecca  Boper, 
was  entitled,  under  the  then  statute  of  dis- 
tributions, to  one-half  of  them,  and  his 
next  of  kin  to  the  other  half,  and  the 
eighth  and  ninth  findings  of  fact  by  the 
referee  are  as  follows:  **  (8)  At  the  August 
term,  1867,  of  said  county  court,  [county- 
court  of  Bocklngham,]  Bebecca,  the  wid- 
ow of  Charles  Boper,  filed  a  petition 
against  the  next  of  kin  of  her  deceased 
husband,  and  C.  L.  Glenn,  administrator, 
asking  for  a  division  of  the  slaves  of  her 
late  huahand  between  herself  and  the  next 
of  kin.  and  for  a  settlement  of  said  Qlenn's 
administration.  The  said  court  appoint- 
ed conimlasioners  to  divide  said  slaves, 
and  referred  to  Its  clerk  to  state  Glenn's 
administration  account,  and  to  ascertain 
and  report  who  were  the  next  of  kin  of 
said  Charles  Boper.  The  aaid  commistiion- 
ers  made  their  report,  showing  a  division 
of  the  negroes,  allotting  one-half  to  said 
widow,  and  the  other  half  to  the  next  of 
kin,  which  report  was  confirmed  by  the 
court.  This  proceeding  waa  ended  at  May 
term,  1860,  by  an  order  reciting  that  a 
ault  In  equity  waa  then  pending,  involving 
the  unfinished  matters  involved.  (9)  At 
fall  term,  1859,  of  the  superior  court  of  law 
and  equity  for  Bocklngham  county,  Wm. 
Boper  and  others,  next  of  kin  of  said  Chas. 
Boper,  deceased,  filed  their  bill  against  C. 
L.  Glenn,  adra'r  of  Chas.  Roper,  deceased. 
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praying  asettleineDtot  hte  administration 
and  for  a  sale  for  partition  of  the  remain- 
ing Iialf  of  the  slaves  (alleging  that  the 
widow  had  received  her  half)  among  the 
next  of  kin,  and  the  defendant  Glenn, 
a<lm*r,  answered,  anbrnitting  to  a  settle- 
ment, and  consenting  to  the  sale  of  slaves 
for  partition.  Atthe  same  term,  the  court 
decreed  the  sale  of  slaves,  as  asked  for, 
on  a  credit  of  six  months,  and  appointed 
■Chalmers  L.  Glenn,  adm'r  of  Cbas.  Boper, 
deceaned,'  to  make  the  sale.  Said  Glenn 
sold  the  slaves  on  the  2d  day  of  Janaary, 
1860  for,  $10,886,  which  snm  was  redaced 
to  910.312.49  by  reason  of  his  accepting 
cash  for  three  of  the  slaves,  and  discount- 
ing the  price  S  per  cent.  He  took  notes 
for  the  balance,  as  directed  in  the  order, 
payable  to  himself,  as  administrator,  of 
all  of  which  actions  he  made  report  to 
sprinir  term,  1860,  of  said  superior  court, 
sijrnlng  his  report  'C.  Glenn,  Commission- 
er,' etc..  which  report  was  confirmed  at 
said  term.  In  the  order  confirming  the 
report  it  is  recited  that '  C.  L.  Glenn  hav- 
ing filed  hlp  report,'  and  It  was  also  or- 
dered that  the  master  'stateand settle  the 
acccinnt  of  C.  L.  Glenn,  as  administrator 
of  Chas.  Boper,  deceased,'  and  report  next 
of  kin  of  said  Chas.  Boper,  deceased.  This 
cause  was  continued  'under  former  order' 
until  spring  term,  1868,  the  death  of  C.  L. 
Glenn  having  been  suggested  at  fall  term, 
1<I62.  .\t  spring  term,  1868,  leave  was 
granted  to  make  Jones  W.  Burton,  as 
adm'r  of  C.  L.  Glenn,  and  as  adtn'r  de 
boots  BOB  of  Charles  Boper,  deceased,  par- 
ty defendant,  and  again  '  referred  to  mas- 
ter to  inquire  for  next  of  kin,  and  state 
account  of  the  estate  of  said  C.  Boper.' 
The  cause  was  continued  '  under  former 
order*  up  to  and  including  fall  term,  1868. 
Nothing  more  was  done  in  this  cause.  At 
spring  term  and  fall  term,  1868,  the  style 
of  the  cause  was'Wm.  Roper  et  al.  against 
Jones  W.  Burton,  adm'r  de  bonis  non  of 
Chas.  Boper.'  This  cause  was  never 
transferred  to  civil-Issue  docket."  His 
11th.  12th,  13th,  14th,  16th,  and  16th  find- 
ings of  facts  are  as  follows:  "(11)  Jones 
W.  Burton  and  Annie  S.  Glenn,  as  execu- 
tors of  E.  T.  Brodnax,  advertised  for  cred- 
itors, according  to  law.  In  .Tuly,  1874.  (12) 
C.  L.  Glenn  collected  on  the  sale  notes  sev- 
eral thousand  dollars,  a  large  amount  of 
which,  and  the  cash  received  on  the  day 
of  sale,  he  loaned  to  the  firm  of  Smith  & 
Burton,  of  which  firm  said  Jones  W.  Bur- 
ton was  a  member,  and  to  others,  and 
took  notes  payable  to  himself,  as  admin- 
istrator, for  the  same,  which  came  to  the 
hands  of  Jones  W.  Burton  after  he  had 
qualified  as  adm'r  de  bonis  non  of  Chas. 
Koper.  I  do  not  find  the  facts  as  to  solv- 
ency of  the  obligors  of  said  notes,  and  as 
to  the  fact  of  the  bona,  Sdes  or  mala  Sdea 
or  laches  or  diligence  of  Glenn,  adm'r,  or 
of  Burton,  adm'r  </eboD/s  non,  as  the  same 
are  immaterial  if  my  conclusions  of  law 
upon  the  facts  found  are  cori-ect.  (13)  The 
firm  of  Burton  &  Smith  were  adjudged 
bankrupts,  and  Jones  W.  Burton,  as  adm'r 
de  boBfs  non,  received  from  the  assignee  in 
bankroptcy,  on  the  notes  given  by  the 
firm  to  C.  L.Glenn  tor  the  money  borrowed 
from  him,  a  part  of  the  funds  received 
from  the  sale  of  the  negroes,  which  bad 


been  proved  in  bankruptcy  f952.40.  (14) 
Burton,  adm'r  de  bonis  non,  collected 
nothing  from  the  other  sale  notes,  or  from 
any  other  source,  except  the  snm  of  98 
cents.  (15)  Burton,  adui'r  da  bonis  non, 
did  not  use  the  money  collected  from  the 
asHlgaee  in  bankruptcy,  and  could  not  dis- 
tribute the  same,  as  the  next  of  kin  of 
Chas.  Boper  had  not  been  ascertained, 
and,  for  the  same  reason,  could  not  have 
distributed  the  amount  In  Glenn's  bands 
unadmlnlstered  at  the  time  of  his  death  if 
he  bad  collected  it.  (16)  Tbe  breach  of  the 
condition  of  the  bond  complained  of  oc- 
curred after  the  1st  of  January,  1869,  and 
before  tbe  1st  of  March,  1869." 

The  referee  finds,  as  a  condasion  of  law, 
that  the  administrator  </.  b.  o.,  Jones  W. 
Burton,  and  his  sureties  are  liable  upon 
his  administration  bond  for  his  default  in 
not  collecting  from  the  estate  of  C.  L. 
Glenn  a  balance  of  $126.72  in  his  hands  as 
administrator  of  Charles  Roper,  deceased, 
on  the  1st  of  Janaary,  1860,  after  payment 
of  debts,  allotment  of  widow's  year's  al- 
lowance, and  paymentto  her  of  herdistrib- 
utlve  share  of  tbe  proceeds  of  sale  of  per- 
ishable property,  collection  of  debts,  and 
hire  of  slaves.  He  further  finds  as  concla- 
sions  of  law:  "(2)  Neither  Chalmers  L. 
Glenn  nor  bis  sureties  are  liable  upon  his 
administration  bond  for  the  notes  re- 
ceived nor  the  money  collected  tor  price  of 
slaves  sold  by  order  of  the  court  of  equity. 
He  did  not  sell  as  adm'r  of  Chas.  Boper, 
nor  as  'clerk,'  but  as  a 'fit  person' ap- 
pointed by  the  court  to  '  make  sale.'  Rev. 
Code,  c.  82,  §  18;  Fansbaw  v.  Fanshaw, 
Busb.  166.  (3)  Jones  W.  Burton,  adm'r  de 
bonis  non,  and  the  sureties  are  not  liable 
on  his  bond  for  tbe  non-collectlou  of  tbe 
sale  notes  which  came  to  bis  hands,  nor 
for  the  non-collection  of  the  notes  recelred 
by  C.  L.  Glenn  for  the  money  loaned  to 
Barton  &  Smith,  and  others,  which  was 
the  proceeds  of  tbe  sale  of  slaves.  The 
money  and  notes  were  tbe  property  of  tbe 
next  of  kin  of  Charles  Boper,  deceased,  and 
not  of  tbe  adm'r  of  said  Charles  Boper,  and 
for  the  same  reason  it  was  not  the  duty 
of  the  adm'r  de  bonis  non  of  Charles  Bo- 
per to  collect  from  the  estate  of  C.  L.  Glenn 
any  amount  for  which  he  might  be  liable 
individually  on  account  of  his  actions  as 
commissioner  of  tbe  court  of  equity.  14) 
The  adm'r  de  bonis  non  of  Charles  Boper, 
Jones  W.  Burton,  and  bis  sureties,  are  lia- 
ble upon  his  administration  bond  for  such 
amount  as  he  collected  -  by  virtue  of  bis 
office  and  for  bis  intestate's  estate,  to- 
wit,  the  dividends  paid  him  by  the  as- 
signee in  bankruptcy  of  Barton  &  Smith. 
I  hold  tbe  sureties  liable  in  deference  to  the 
decision  In  Hnmble  v.  Mebane,  80  N.  C.410, 
in  which  there  was  no  distinction  made 
between  liability  of  principal  and  sureties, 
although  both  were  sued  on  the  bond. 
(5)  The  action  as  to  the  executors  of  B. 
T.  Brodnax  is  barred  by  the  statutes  of 
limitations  (8  years  as  sureties  on  bond  of 
Jones  W.  Burton,  adm'r  de  bonis  non,  and 
7  years  as  executors  after  qualification 
and  advertisement.)  It  Is  not  barred  a« 
to  J.  W.  Barton,  adm'r  de  bonis  non,  the 
principal  in  this  suit.  Statement  of  ac- 
count of  Jones  W.  Burton,  ailm'r  de  bonis 
non  of  Charles  Boper,  deceased: 
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"Dr. 

■To  amoTint  In  bands  of  O.  L.  Glenn, 

adm'r  of  Chas  Roper  on  Jan.  1, 1860  $  190  73 

"To  amount  received  from  assignee  in 
bankruptcy  of  Burton  &  Smitb,  and 
■aleof  notea 968  44 


»Cr. 


tl,OWl« 


"By  disbursements,  costs  of  adminis- 
tration and  commissions $    917  89 

•Balance  for  dlstribntlon «   889  77" 

Tbe  plalntilta  filed  tbe  follovvlng  excep- 
tions to  tbe  report  of  tbe  referee:  "(1) 
Tbat  tbe  referee  sbould  have  toand  that 
tbe  petition  filed  by  Rebecca  Roper  In  tbe 
county  court  at  August  term,  1857,again8t 
tbe  next  of  kin,  and  C.  Glenn  as  adm'r, 
was  filed  for  a  settlement  and  distribution 
of  the  estate  of  Charles  Roper,  including  a 
distribution  of  the  slaves,  and  not  for  a 
'division'  of  the  slaves,  as  the  referee  has 
erroneously  found ;  and  that  said  reteree 
should  have  found  that  the  division  of 
the  slaves  of  said  Charles  Roper  was  there- 
in ordered  in  this  wise  only :  that  one-half 
of  said  slaves  should  be  allotted  to  the 
widow,  and  tbe  residue  of  said  slaves  left 
in  tbe  hands  of  Chalmers  Glenn,  as  adm'r. 
(2)  Plaintiffs  except  and  say  that  referee 
erred  in  finding:  First,  tbat  the  equity 
suit  instituted  at  fail  term,  1859,  was  for 
a  'partition'  of  tbe  slaves  of  Charles 
Roper  among  the  next  of  kin ;  and  aecond, 
tbat  the  administrator  C.  Glenn  assented 
to  a  sale  of  the  slaves  for  '  partition ; ' 
and  third,  tbat  said  Glenn  made  report 
of  tbe  sale  and  signed  it  as  commlBsioner, 
when  in  fact  the  evidence  shows  that  it 
wai  a  suit  for  'settlement  and  distribu- 
tion '  and  that  C.  Qlenn  signed  his  report 
as  administrator  of  Chas.  Roper,  and  not 
a  commissioner,  and  the  referee  should 
have  so  found  bis  facts.  (3)  Plaintiffs  ex- 
cept to  tbe  finding  by  referee  tbat  Jones 
W.  Burton  and  Annie  S.  Glenn,  an  execu- 
tors of  £.  T.  Brodnax,  advertised  (or  cred- 
itors, according  to  law,  in  July,  1874,  the 
evidence  taken  In  the  case  bring  insuffi- 
cient to  warrant  such  finding  by  the  ref- 
eree. (4)  Flalntitis  except,  because  releree 
did  not  find  that  the  defendant  Burton, 
as  adm'r  da  bonis  noo,  and  the  defendants 
Burton  and  Glenn,  as  executors  of  .Dr. 
Brodnax,  are  liable  tor  the  debt  of  Geo. 
W.  Burton,  and  also  for  tbe  debt  of 
George  L.  Aiken,  and  because  of  bis  fail- 
ure to  charge  them  with  said  debts,  since 
the  evidence  shows  that  with  reasonable 
diligence  be  might  have  collected  these 
debts.  (5)  Plaintitts  except  to  the  finding 
of  the  referee  tbat  defendant  Burton,  as 
adm'rde  bonis  DOii,did  not  use  the  money 
collected  by  blm  from  the  assignee  in 
bankruptcy,  and  because  he  did  not  find 
as  a  (act  tbat  said  Burton  did  not  use  said 
money,  or  a  part  o(  it.  (6)  PlaintlOs  ex- 
cept, because  the  referee  finds  tbat  tbe 
breaches  o(  the  bond  complained  uf  oc- 
curred between  January  1, 1868,  and  the 
Ist  day  March,  186»  (7)  Plaintiffs  fur- 
ther except  because  the  referee  failed  to 
charge  tbe  said  J.  W.  Burton,  adm'r  </e 
bonis  ooD,  and  his  sureties  with  the 
amount  o(  money  loaned  by  C.  Glenn,  as 
adm'r,  to  the  firm  of  Burton  &  Smith,  of 


wblch  firm  said  J.  W.  Burton  was  a  mem- 
ber. (8)  The  plaintiffs  except  to  tbe  2d 
conclusion  of  law,  (or  that  the  referee 
does  not  find  that  Chalmers  Glenn  and 
bis  sureties  are  liable  on  bis  administra- 
tion bond  for  the  notes  and  money  re- 
crived  from  sale  of  slavea  made  under  tbe 
decree  of  the  court  of  equity,  said  slaves 
having  been  sold  (or  distrlbutloD,  and  not 
tor  partition,  and  further,  because  said 
referee  finds  that  said  Glenn  and  bis  sure- 
ties are  not  so  liable,  the  plaintiffs  except. 
(9)  Plaintiffs  except  to  bis  3d  conclu- 
sion of  law,  in  that  he  finds  that  said  Bur- 
ton, adm'r  de  bonis  nan,  and  his  sureties 
are  not  liable  for  tbe  notes  and  money  re- 
ceived on  the  sales  ot  the  slaves  made  un- 
der tbe  order  ol  the  court  o(  equity,  or  (or 
the  money  collected  by  Glenn,  and  after- 
wards loaned  to  other  particH,  and  espe- 
cially to  Burton  &  iSmitb,  and  to  Geo. 
W.  Burton,  aud  Geo.  L.  Aiken,  and  because 
be  did  not  find  that  said  Barton  and  bis 
sureties  were  liable  tor  said  money  and 
notes  tor  sale  ot  slaves,  and  (or  tbe  money 
loaned  out  by  said  Glenn  to  the  parties 
above  named,  vis..  Burton  &  Smith.  Geo. 
W.  Burton,  and  Geo.  L.  Aiken.  An<l  the 
plaintiffs  further  except  to  the  conclusion 
ot  the  referee  that  tbe  notes  and  money 
are  the  property  ot  the  next  of  kin,  and 
not  the  property  of  the  administrator: 
and  further  because  therefereedid  not  find 
as  a  concluHlon  of  law  that  Burton,  adm'r 
de  bonis  noa,  is  estopped  to  deny  tbat  tbe 
notes  and  money  are  the  property  uf  tbe 
administrator  by  the  (act  that  be  treated 
the  same  as  such,  and  brought  suits  and 
recovered  Jadgments  in  his  own  name,  as 
such  administrator.  (10)  Plaintiffs  ex- 
cept to  the  conclusion  o(  law  6,  wherein 
the  referee  finds  as  a  concluHton  of  law 
that  the  action  is  barred  by  tbe  statnte  ot 
limitations  as  to  the  estate  o(  E.  T.  Brod- 
nax. (11)  Because  the  re'eree  failed  to 
find  that  C.  L.  Glenn,  as  administrator  ot 
Chas.  Roper,  was  liable  on  bis  bond  (or 
interPHt  on  the  sum  ot  91^.72  from  Janu- 
ary, I860,  and  that  J.  W.  Burton,  adm'r 
de  bonis  non,  was  liable  tor  interest  on 
the  same,  and  also  tor  interest  on  fd52.46. 
received  from  theasslgnee  in  bankruptcy. " 
On  tbe  hearing,  and  attw  argument  by 
counsel,  his  honor  adjudged  "  tbat  all  the 
exceptions  on  tbe  part  of  tbe  plaintiffs,  as 
well  as  those  on  the  part  ot  the  defend- 
ants, be,  and  tbe  same  are,  OTermled.* 
and  the  report  of  tbe  rderee  was,  in  all 
things,  confirmed,  and  Judgment  rendered 
in  accordance  therewith, from  which  Judg- 
ment and  rulings  o(  his  honor  the  plain- 
tiffs appealed,  assigning  tbe  several 
grounds  o{  error,  indicated  by  their  excep- 
tions, and  also  to  the  Judgment  rendered. 
L.  M.  Scott  and  Boyd  <ft  Johnston,  for 
appellants.    R.  B.  Oienn,  tor  appellees. 

'Dkyw,  3 .,  (after  st&tinfc  tbe  tacts.)  Tbe 
principal  question  involved  in  the  contru- 
versy  be(ore  us,  is,  were  Jones  W.  Barton, 
admlnltitrator  d,  b.  n.  o(  Charles  Roper, 
and  tbe  sureties  on  bis  adminlstratlfin 
bond,  liable  to  the  plaintiffs  by  reason  o( 
the  (allure  or  neglect  (>(  the  said  admlnlti- 
trator d.  b.  a.  to  collect  or  account  fur 
the  proceeds  o{  th&  sales  o{  the  slaves 
made  by  Chalmers  I,.  Glenn,  under  the  Ue- 
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cree  of  the  court  of  equity  of  Bocklnj^bam 
county  made  at  the  fall  term,  1859,  of  said 
court?  And  this  wilt  depend  npon  the  fur- 
ther qneatlun,  was  Chalmers  L.  Olenn, 
and  the  raretiea  on  his  admluistratlon 
bund,  liable,  an  administrator,  for  the  pro- 
ceeds of  the  sales  of  said  slaves? 

It  Is  insisted  by  the  plaintiffs  that  the 
Blades  were  sold  by  Chalmers  L.  Glenn,  as 
administrator  of  Charles  Roper,  deceased, 
fur  settlement  and  distribution,  and  not 
for  a  "division"  of  the  slaves  among  the 
next  of  kin,  and  that  the  referee  erred  in 
his  ninth  findinK  of  facts,  as  set  out  in  the 
second  exception.  It  there  was  any  com- 
petent evidence  to  support  the  finding  of 
fact.  It  Is  too  well  settled  to  need  citation 
of  aothorit.v  that  the  finding  of  the  fact  by 
tbo  referee,  approved  and  afllrmed  by  the 
judge  below,  is  conclosive,  and  cannot  be 
reviewed  by  this  court.  Was  there  any 
evidence  to  support  the  finding  and  to 
allow  that  Cbaimers  L.  Glenn  acted,  not 
as  adnalnistrator  acting  in  the  due  course 
of  tbe  administration  of  the  assets  of  the 
estate,  but  as  commissioner,  appointed  by 
and  acting  under  the  decree  of  tbe  conrt 
as  such,  to  make  the  sales  of  the  slaves  for 
partition  among  tbe  next  of  kin  nuder 
tbe  direction  of  the  conrt?  Tbe  learned 
coansel,  who  so  ably  argued  the  cause  in 
behalf  of  the  plaintiffs,  says:  "Before  par- 
tition could  be  asked  for  and  made,  tbe 
slaves  must  have  passed  from  tbe  posses- 
sion and  control  of  the  administrator 
Glenn  Into  the  possession  of  tbe  next  of 
kin,  as  tenants  in  common,  and  not  as  dis- 
tribateefl.  The  assent  of  tbe  administra- 
tor most  be  given  to  pass  tbe  property  to 
the  next  of  kin,  and  must  appear  by  some 
visible  sign  or  act.  Here  the  next  of  kin 
were  scattered,  and  even  unknown;  and 
all  who  were  known  evidently  regarded 
tbe  slaves  as  in  the  possession  and  con- 
trol of  tbe  administrator,  as  such.  There 
was  no  purpose  to  change  such  possession 
except  by  sale,  the  proceeds  of  sale  to  be 
and  remain  in  the  hands  of  the  administra- 
tor as  such,  under  tbe  security  of  his 
bond  for  tbe  safe  cnstody  of  the  mon^. 
Glenn  took  notes  for  the  purchase  mon- 
ey of  tbe  slaves  in  bis  OM'n  name  as  ad- 
ministrator, collected  the  money  in  i>art, 
and  loaned  some  of  It  In  bis  own  name  as 
administrator  of  Charles  Boper.  After  tbe 
death  of  Olenn.  the  administrator  d.  b.  n., 
Jones  W.  Burton,  received  the  notes  and 
bonds  as  a  part  of  tbe  estate  of  tbe  intes- 
tate Roper,  so  considered  and  treated 
tbem,  and  retnmed  tbem  as  such,  and 
broagbt  salts  and  took  judgments  on  said 
notes  and  bonds  as  administrator  of 
Roiwr.  and  collected  some  portions  of  it, 
as  the  estate  of  his  intestate. "  It  abun- 
dantly appears  from  tbe  evidence  that  the 
slaves  were  not  needed  in  the  administra- 
tion of  the  estate  to  make  assets  to  pay 
debts,  and  it  appears  from  the  record  that 
at  tbe  November  term.  1867,  of  theconnty 
court  of  Rockingham,  the  widow  of  Charles 
Roper  bdng  entitled  to  one-half  of  the 
slaves,  commissioners  theretofore  appoint- 
ed for  that  purpose  allotted  to  tbe  widow 
certain  slaves,  (naming  them.)  and  cer- 
tain other  slaves  (naming  them)  "to  tbe 
legatees. "  and  it  farther  appears  from  the 
record  tbat.for  the  years  1868and  1858.  the 
v.l2s.£.no.8— 22 


slaves  allotted  to  the  legatees  were  hired 
out  by  "C.  L.  Glenn,  administratorfor  the 
legatees  of  Charles  Roper. "  It  further  ap- 
pears that  "the  next  of  kin  were  scattered 
in  different  states,  and  their  names  and 
residences  could  not  all  be  ascertained, 
and  certain  of  tbem,  acting  under  the  ad- 
vice of  learned  and  eminent  counsel,  filed 
a  bill  in  equity  for  a  sale  of  the  slaves." 
Judge  Dillard  says,  in  his  evidence,  "  the 
negroes  having  been  divided,"  a  bill  in  eq- 
uity was  filed,  in  the  name  of  William  M. 
Roper  and  others,  (next  of  kin  of  Charles 
Roper,)  "for  the  sale  of  the  negroes  which 
had  been  set  apart  to  the  next  of  kin." 
Tbe  record  shows  that  the  application  for 
the  sale  was  not  made  by  tbe  administra- 
tor "for  the  purposes  of  paying  debts  or 
distribution,  or  both,"  under  chapter  46, 
§  17,  Rev.  Code,  but  by  some  of  tbe  next 
of  kin  of  Charles  Roper,  for  partition,  as 
allowed  in  chapter  82,  §  18,  Id.,  who  al- 
leged that,  besides  the  plaintlfls  named  in 
tbe  bill,  Charles  Roper,  deceased,  had  two 
brothers  and  four  sisters,  who  left  the 
state  of  Virginia,  "their  former  place  of 
residence,  20  years  or  more  since,  and  had 
not  been  heard  from  either  by  the  petition- 
ers or  by  tbe  said  administrator,  after 
diligent  inqairy,"  and  are  presame<l  to  be 
dead.  They  further  say  "that  slaves  are 
now  selling  for  a  fair  price,  and.  in  view 
of  tbe  possibility  of  other  next  of  kin  of 
Charles  Roper  being  discovered  thereafter, 
they  are  advised,  and  the  administrator, 
C.  L.  Glenn,  concurs,  that  it  would  bebest 
to  sell  tbe  said  slaves  and  distribute  the 
proceeds,  together  with  all  the  other  per- 
sonal estate,  to  them  as  such  next  of  kin, 
under  proper  provisions  for  the  benefit  of 
others  should  they  be  discovered,"  etc. 
Tbe  administrator  answered,  and  after 
admitting  facts  stated  In  the  petition,  and 
asking  the  court  "  to  see  that  be  Is  am  ply 
protected  before  It  shall  decree"  that  tbe 
complainants  are  entitled  to  the  wbole  of 
the  estate  "upon  the  presumption  that 
others  of  tbe  next  of  kin  are  dead,"  he 
says  that  be  concurs  In  tbe  opluion  "  that 
It  will  be  beet  to  sell  tbe  slaves. "  There 
was  a  decree  for  sale  and  a  sale  In  pursu- 
ance thereof,  as  setoutln  tbe  ninth  finding. 
After  tbe  allotment  and  assignment  of 
one-half  of  tbe  slaves  to  tbe  widow,  and 
the  other  half  "to  tbe  legatees"  by  an  or- 
der of  the  court,  it  appears  fi-om  the  evi- 
dence that  C.  L.  Glenn  hired  them  out  "for 
tbe  legatees."  It  will  be  observed  that  the 
slaves  were  not  sold  upon  the  application 
of  the  administrator,  as  provided  in  chap- 
ter 46,  §  17,  Rev.  Code.  He  bad  adminis- 
tered the  estate  of  tbe  intestate,  bad  paid 
its  debts,  and  was  ready  to  turn  tbe 
slaves  over  to  tbe  persons  entitled  to 
tbem,  and  did  deliver  one-half  of  them  to 
tbe  widow,  and  held  the  other  half,  and 
hired  tbem  out  "for  the  legatees"  or  dis- 
tributees, until,  upon  their  application, 
they  were  sold  by  him  under  a  decree  of 
the  court  of  equity,  and  the  record  shows 
that  be  made  tbe  sale  "for  tbe  legatees," 
acting  under  tbe  authority  of  the  court, 
and  there  was  ample  evidence  to  support 
tbe  finding  of  fact,  and,  as  was  held  In  the 
case  of  Fanshaw  v.  Fanshaw,  Busb.  166, 
"  he  and  bis  sureties  were  certainly  not  lia- 
ble upon  bis  administration  bond  for  bis 
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defanit, "  If  there  had  been  any ;  and  It  1b 
bat  JQBt  to  bis  memory  to  say  that  we 
think  the  record  discloses  the  fact  that 
the  administrator,  Glenn,  acted  with  care- 
ful regard  to  the  interest  of  the  next  of 
kin  ul  his  intestate,  and  the  proceeds  of 
the  sales  of  slaves  made  by  him  were  as 
well  secured  as  reasonable  foresight  could 
have  secured  them,  (certainly  as  well  se- 
cureU  as  the  slaves  would  have  been,)  and 
the  losses,  as  shown  by  the  evidence,  oc- 
curred after  he  was  killed,  while  in  the  Con- 
federate army,  on  September  17,  1862,  at 
Oettysbnrg;  and  upon  the  facts  disclosed 
it  is  by  no  means  certain  that  under  the 
ruling  of  this  court  in  Worthy  v.  Brower, 
93  N.  C.  844,  and  Grant  v.  Reese,  94  N.  C. 
720,  there  was  any  default  for  which,  in 
any  event,  he  or  his  sureties  could  have 
been  held  liable.  We  think  the  case  of 
Faushaw  v.  Fanshaw,  supra,  fully  sus- 
tains the  referee  in  his  conclusions  of  law, 
and  his  honor  below  in  his  ruling  as  to 
the  non-liability  of  the  administrator,  and 
his  sureties  on  his  administration  bond. 
But  it  is  said  by  counsel  for  appellant 
that  in  Fanshaw's  Case  the  court  held 
"that  John  Fanshaw,  as  administrator, 
bad  no  rightful  authority  to  sell  the  slaTOB 
until  he  had  obtained  an  order  of  the 
county  court  for  that  purpose,  and  it  is 
not  pretended  that  he  ever  did  obtain 
such  an  order."  In  our  case  he;  Gleno, 
did  obtain  an  order  to  himself  as  adminis- 
trator of  Charles  Roper  to  sell  the  slaves. 
This  is  a  double  misapprehension.  (1) 
Fanshaw  did  sell  under  the  authority  of 
.an  order  of  the  court  as  commissloaer, 
-and,  though  "  he  returned  an  account  of 
the  sales  of  the  slaves  as  having  been 
made  by  him  as  administrator, "  the  court 
held  that  he  and  his  sureties  were  not  con- 
■cluded  by  that  return.  (2)  Glenn  did  not 
obtain  an  order  to  himself  as  administra- 
tor of  Roper  to  sell  the  slaves.  The  rec- 
ord shows  that  theorder  to  sell  the  slaves 
was  made,  not  upon  the  application  of 
Glenn  as  administrator,  but  upon -the  ap- 
plication of  the  next  of  kin ;  and,  though 
he  took  the  bonds  of  the  purchasers  to 
himself  as  administrator,  he  reported  the 
sale  as  made  by  him"for  the  legatees, "  and 
did  not  report  it  as  made  by  him  as  ad- 
ministrator, as  was  done  in  Fanshaw's 
Case,  and  In  that  respect  this  case  is  strong- 
er for  the  defendauts. 

But,  without  reference  to  the  liability  of 
Glenn  and  the  sureties  on  his  administra- 
tion bond,  it  is  insisted  by  the  learned 
counsel  for  the  plaintiffs  that  as  the  notes 
were  made  payable  to  Chalmers  Glenn, 
as  administrator,  and  after  his  death,  and 
the  appointment  ot  Burton  as  adminis- 
trator d.  b.  n.  in  1867,  the  latter  received 
the  notes  into  his  hands  as  administrator 
d.  b.  n.  as  a  part  of  the  estate  and  assets 
of  his  intestate,  as  rendered  in  his  inven- 
tory, brought  suit  on  some  of  the  notes  In 
bis  name  as  administrator  d.  b.  □.,  and, 
on  going  into  bankruptcy,  he  rendered  a 
statement  of  them  In  his  schedule  of  debts 
as  due  from  Smith  and  himself  to  himself, 
as  administrator  d.  b.  o.,  and  actually 
received  dividends  as  such  administrator 
from  the  assignee  in  bankruptcy,  he  is  es- 
topped and  cannot  be  heard  to  deny  his 
liability  and  the  liability  of  the  sureties 


on  his  bond  therefor,  and  for  this  position 
be  cites,  among  other  authorities.  Hum- 
ble V.  Mebane,  ii9  N.  C.  410,  and  Burke  v. 
Turner,  90  N.  0.  588,  in  our  own  reports. 
These  cases  only  go  to  the  extent  ol  hold- 
ing that  where  a  guardian  (and  the  same 
rule  would  be  applicable  to  any  other 
fiduciary)  has  received  money  by  virtue 
of  his  office  as  guardian,  and  In  trust  fur 
his  ward,  he  is  chargeable  with  the 
money  so  received,  and  neither  he,  himself, 
nor  his  sureties  can  be  heard  to  say  that 
he  is  not.  There  Is  nothing  in  the  ruling 
of  his  honor  below  in  cuofllct  with  this 
position.  On  the  contrary,  in  accordance 
with  it,  the  administrator  d.  b.  u.  and  his 
sureties  were  held  to  be  chargeable  with 
the  money  actually  received  on  account 
of  the  proceeds  ot  the  sales  of  the  slaves, 
and  this  would  have  been  so,  without  ref- 
erence to  the  liability  of  the  original  ad- 
ministrator, but  when  the  liability  for 
the  slaves  as  assets  in  the  hands  of  the  ad- 
ministrator ceased,  as  it  did  when  they 
were  surrendered  as. not  needed  to  pay 
debts,  and  first  divided  between  the 
widow  and  the  next  of  kin,  and  after- 
wards sold  for  partition  at  tbe  instance 
of  the  next  of  kin,  they  became,  in  a  legal 
sense,  goods  administered,  and  tbe  liabil- 
ity ol  the  first  administrator  as  sucb,  and 
that  of  tbe  sureties  on  his  bond,  ceased, 
and  no  respousibiiity  or  liability  attached 
to  Glenn,  other  than  as  commissioner, 
acting  under  and  subject  to  the  order  of 
the  court,  as  to  the  collection  and  di8i>08i- 
tlou  of  the  proceeds  of  t  he  sale  ot  the  slaves, 
aa  and  no  more  than  any  other  person 
appointed  by  the  court  to  sell  would  have 
been,  and  any  mistake  as  to  his  rights  and 
duties  on  the  part  of  tbe  admlniatrator 
could  create  no  liability  as  against  tbe 
sureties  on  his  bond,  except  as  to  the  sums 
received  by  virtue  of  his  office.  Fanshaw 
V.  Fanshaw,  Humble  v.  Mebane,  and 
Burke  V.  Turner,  supra. 

This  renders  all  tbe  other  exceptions 
of  the  plaintiffs  immaterial,  and  rellevea 
us  of  the  necessity  of  considering  them, 
except  tbe  eleventh,  which  relates  to  the 
failure  of  the  referee  and  the  court  below 
to  charge  the  administrator  with  Inter- 
ests on  the  sums  named.  The  referee  finds, 
as  a  fact  in  subatance,that  the  adminis- 
trator d.  b.  a.  did  not  use  the  money  col- 
lected either  from  the  assignee  In  bank- 
ruptcy or  from  the  estate  ot  Cbalmers 
Glenn,  tbe  former  administrator,  and 
that  he  could  not  distribute  the  sum  be- 
cause all  ot  the  next  of  kin  ot  Charles 
Roper,  deceased,  had  not  been  ascer- 
tained. The  evidence  shows  that  the  pay- 
ment of  the  money  to  the  next  of  kin  was 
delayed  because  of  the  fact  that  tbe 
names  and  residences  of  all  the  next  of  kin 
of  Charles  Roper  could  nut  be  a^icertalned. 
and  they  were  not  ascertained,  till  by  the 
report  in  the  present  action,  but  the  ub- 
Jectien  is  not  based  upon  the  ground  tliat 
there  wtis  no  evidence  to  support  tbe  find- 
ing, or  that  the  finding  was  upon  incom- 
petent evidence,  and  we  cannot  review  tbe 
finding  of  fact,  except  for  those  caases. 
Upon  the  facts  found,  the  defendant  was  not 
chargeable  with  Interest.  Grant  v.  Ed- 
wards, 82  N.  C.  442,  and  cases  cited. 

There  was  no  error  in  the  ruling  ot  hie 
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honor  below  of  which  the  plaintiffs  can 
complain,  and  the  Jadsment  must  t>e  af- 
flrmed. 


Vawtbb  ▼.  Commonwealth. 
{Suprtme  Court  of  Appeal*  of  Vi/rvinia.  Deo. 

Crixzhai.  Law— VmntB  Faoias — OBnonoRS 

WaITXD— INSTBUCTIORB. 

1.  Under  Code  Va.  (  8166,  which  providee 
that  no  irregularity  in  any  writ  of  venire  Ja4Aiu 
shall  avail  to  set  aside  a  verdiot  unless  the  ob- 
jecting party  was  injured  thereby,  or  unless  he 
objected  before  the  jury  was  sworn,  it  is  no 
ground  for  arresting  judgment  that  the  list  ac- 
companying a  writ  of  venire  contained  more  than 
the  statnt<^  number  of  names,  or  that  it  pur- 
ported to  be  "for  trial  of  felonies"  generally,  in- 
stead of  some  mnicnlar  felony,  where  no  objeo- 
tion  to  the  writ  was  made  bdore  the  jury  was 
sworn. 

a.  But  the  action  of  the  court  in  ordering  an 
additional  number  of  persons  to  complete  the 
panel  without  a  second  writ  is  good  ground  for 
.arresting  judgment,  though  the  objection  was  not 
raised  before,  since  the  statute  does  not  obviate 
the  need  of  a  venifre. 

8.  Where  there  is  no  oertiflcate  of  the  facts 
or  the  evidence,  the  refusal  to  give  an  instruotion 
which  is  abstractly  correct  is  not  reversible  error, 
since  it  cannot  be  determined  whether  the  instruc- 
tion was  relevant. 

Error  to  corporation  court  of  Lynch- 
fcurjf. 

Indictment  for  mallctouB  aaaanit  with 
intent  to  maim,  disfigure,  disable, und  Icill. 
Defendant  wascoaricted,  and  he  brings  er^ 
ror. 

Tb.  N.  WllllaiBB,  tor  plaintiff  In  error. 
The  Attorney  General,  for  the  Common- 
wealtb. 

I^EWia,  P.  There  aretwo aaslgnments  of 
«rror  apon  which  the  case  has  been  anb- 
mitted. 

The  first  relates  to  the  overmUng  of  the 
motion  lu  arrest  of  Judgment.  The  bill 
of  exceptions  states  that  on  the  3d  day  of 
October,  1890.  prior  to  the  term  at  which 
the  prisoner  was  tried,  a  writ  of  Yentre 
theirs  was  Issaed  in  dne  form  for  the  trial, 
and  that  the  iodge  iA  the  conrt  gave  the 
sergeant  to  Whom  the  writ  was  directed 
a  list  of  29  persons,  which  list  was  indorsed 
as  follows:  "Sammon  as  reiiire  for  trial 
of  frionies  to  Monday,  October  6,1880;" 
that,  when  the  case  was  called  for  trial, 
It  was  foond  that,  of  the  persons  whose 
namee  were  npon  the  said  list,  a  sofflcient 
number  of  Jarors  to  constitute  a  pand  of 
16,  free  from  exception,  could  not  be  had, 
wberenpon  the  court,  withoat  directing 
another  venire,  ordered  the  sergeant  to 
complete  the  panel  by  summoning  6  per- 
sons Drhose  names  were  npon  a  list  made 
by  the  sergeant. and  adopted  by  tfaeconrt, 
who  were  accordingly  summoned,  but 
withoat  a  writ  of  venire  Aicy/is  issued  by 
the  clerk.  No  objection,  however,  on  this 
ground,  appears  to  have  been  made  before 
the  swearing  of  the  Jury.  Section  4018  of 
the  Code  enacts  as  follows :  "  The  writ  of 
venire  facias  in  case  of  felony  shall  com- 
mand the  otticer  to  whom  It  Is  directed 
to  summon  twenty  persons  of  his  county 
or  corporation,  to  be  taken  from  a  list  to 
be  famished  him  by  the  court  of  such  coun- 
ty or  corporation,  or  the  Judge  thereof,  re- 


siding remote  from  the  place  whore  the  of- 
fense is  charged  to  have  been  committed, 
and  qnaliflpd  in  other  respects  to  serve  as 
Jurors,  to  attend  the  court  wherein  the  ac- 
cused is  to  be  tried,  on  the  first  day  of  the 
next  term  thereor,  or  at  such  other  time 
as  the  court  or  Judge  may  direct. "  And, 
by  the  following  section,  it  is  provided 
that,  "where  a  sufllcient  number  of  Jurors 
to  constitute  a  panel  ol  16  free  from  ex- 
ception cannot  be  had  from  those  sum- 
moaed  and  in  attendance,  the  court  may 
direct  another  venire  facias,  and  cause  to 
be  summoned  from  the  by-etauders,  or 
from  a  list  to  be  furnished  by  the  court,  so 
many  persons  as  may  be  deemed  necessary 
to  complete  the  said  pauel. "  It  will  thus 
be  seen  that  the  action  of  the  Judge  in 
originally  furnishing  a  list  containing  the 
names  of  not  20  only,  but  29  persons,  was 
irregular.  The  list  was  also  Irregular  In 
that  it  purported'  to  be  **  tor  trial  ot  felo- 
nies "  generally ;  for  although  the  statute 
provides  that,  it  more  than  two  cases  are 
to  be  tried  at  one  term,  only  two  Jurors 
shall  be  summoned,  unless  the  court  or 
Judge  otherwise  direct,  yet  there  must  be 
a  separate  venire  facias,  and  a  separate 
list  of  20  names  lor  each  Jury  summoned. 
Code,  g  4018.  But.  as  no  objection  on  that 
ground  was  made  until  after  verdict,  the 
objection  came  too  late,  it  not  appearing 
that  the  prisoner  was  injured  by  the  irreg- 
ularity. By  section  3156  ot  the  Code  it  is 
provided  that  "no  irregularity  In  any  writ 
ot  ventre  facias,  or  in  the  drawing,  sum- 
moning, returning,  or  Impaneling  ot  Ju- 
rors, shall  be  sufficient  to  set  aside  a  ver- 
dict, unless  the  party  malclng  the  objec- 
tion was  injured  by  the  Irregularity,  or  un- 
less the  objection  was  made  before  the 
swearing  of  the  Jury. "  The  statute  em- 
bodied in  this  section  was  originally  in- 
tended to  apply  to  civil  cases  only,  but,  by 
a  recent  act  ot  the  legislature,  it  is  made 
to  apply  to  Jurors  and  Juries  in  ail  cases, 
criminal  as  well  as  civil.  Acts  1887-88,  p. 
18.  It  had  been  previously  extended  to 
Jurors  in  cases  ot  misdemeanor.  Code,  $ 
4048. 

The  objection,  however,  to  the  action  of 
the  court  in  ordering  an  additional 
number  ot  persons  to  be  summoned  to 
complete  the  panel,  without  directing  an- 
other venire  Ikeias,  Is  well  taken.  This 
court  has  repeatedly  decided  that  a  venire 
Is  an  indispensable  process,  both  at  com- 
mon law,  and  under  the  statute,  to  au- 
thorise an  officer  to  summon  a  Jury  in  a 
felony  case,  and  that  the  courts  have  no 
power  to  dispense  with  it,  although,  as 
was  said  by  Spkncgk,  C.  J  ,  In  People  v. 
McKay,  18  Johns.  212,  they  may  not  be 
able  to  perceive  mocti  use  In  continuing 
it.  The  objection,  therefore,  was  in  time, 
although  made  tor  the  first  time  on  mo- 
tion in  arrest  of  Judgment;  for,  as  was 
held  in  Jones'  Case,  ante,  226,  (decided  at 
the  present  term,)  the  act  of  the  legisla- 
ture above  mentioned  was  intended  to 
cure  any  irregularity  In  the  writ  of  ve- 
nire taciaa  not  to  the  prejudice  ot  the  ac- 
cused. If  not  objected  to  before  the 
swearing  ot  the  Jury,  but  not  to  apply  to 
a  felony  case  in  which  there  was  a  failure 
to  Issue  a  venire  when  and  as  often  as  a 
ventre  Is  required ;  so  that,  In  this  partlc- 
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ular.   Hall's  Cose,  80  Va.  555,  la  not  af- 
fected by  that.  act. 

The  secuud  and  last  cmsignment  of  error 
relates  to  the  refusal  of  the  trial  court  to 
give  to  the  ]ory  the  tollowloK  Instruction 
offered  by  the  prisoner:  "The  court  in- 
structs the  Jury  that  the  intent  to  disable, 
charged  in  the  Indictment,  must  be  under- 
stood as  of  a  permanent  disability,  and 
not  merely  one  which  may  be  temporary. " 
As  an  abstract  proposition,  this  instruc- 
tion is  right.  IRusa.  Crimes,  598.  But,  as 
there  is  no  certificate  either  of  the  facts  or 
of  the  evidence,  we  are  not  able  to  perceive 
from  the  record  whether  or  not  the  in- 
struction was  relevant  to  the  case  before 
the  jury;  and,  if  it  was  not  relevant,  then 
there  was  no  error  in  refusing  to  give  it. 
Railroad  Co.  v.  Moose.  88  Va.  827,  8  S.  E. 
Itep.  796.  For  the  reasons,  however,  al- 
ready stated,  the  judgment  must  be  re- 
versed, and  the  case  remanded  for  a  new 
trial. 


Hampton  y.  Hampton. 

{fSupnme  Ooturt  cfApp^i^  of  V*rgtnla.    Deo. 
i,  1890.) 

DnroBOB— AsmABBT— BvmBKOB. 

1.  Under  Code  Va.  1887,  |  8360,  p.  661,  pro- 
viding that  In  suits  for  divorce  the  bill  shall  not 
be  taken  as  confessed,  and  whether  defendant 
answer  or  not  the  cause  shall  be  heard  independ- 
enUy  of  the  admissions  of  either  party,  in  a  suit 
tor  divorce  on  the  ground  of  adultery,  evidence 
that  defendant  had  admitted  the  charge  of  adul- 
tery, and  a  letter  from  her  purporting  to  admit 
it,  are  inadmissible. 

3.  The  burden  ia  on  complainant  to  eatahlisli, 
toy  full,  dear,  and  adequate  evidence,  the  charge* 
made  iq  Us  bill. 

8.  The  bill  charged  adultery  with  complain- 
ant's brother,  but  charged  no  specific  act  of  adul- 
tery, and  no  such  act  was  proved.  Complain- 
ant's witnessei  testified  only  to  acts  of  doubtful 
propriety  l>etween  defendant  and  complainant's 
brother,  which  they  said  occurred  many  years 
betora,  and  of  whioh  they  had  never  previously 
spolcm.  Complainant's  brother  positively  denied 
them,  and  also  the  charge  of  adultery.  (Jom- 
plainant  first  mentioned  nis  suspicious  of  his 
wife's  infidelity  shortly  after  he  had  disposed  of 
All  his  property,  for  which  his  wife  had  signed 
the  deed,  and  after  he  had  secured  the  purchase 
money.  Two  witnesses  testified  that  complain- 
ant admitted  that  he  had  used  unfair  meant  to 
get  his  wife  to  oonfeas  the  charge.  He  remained 
on  friendly  terms  with  his  brother  for  m<nitbs 
after  siich  alleged  confession.  Beid,  that  a  de- 
cree fur  complainant  was  erroneous,  and  the  bill 
should  be  dismissed. 


J.  B.  McCnhe,  for  appellant.    J.  H.  Alez- 
ander  and  E.  Nichols.  lor  appellee. 


Facntlbbot,  J.  The  petition  ot  Mrs. 
Monemta  F.  Hampton,  wife  of  Junata  Nich- 
ols Hampton,  represents  that  she  is  ag- 
grieved by  a  decree  of  the  circuit  court  of 
Loudoun  county,  rendered  on  thelStbday 
of  October,  1888,  In  a  cause  therein  pendina; 
in  which  the  said  Jonah  N.  Hampton  is 
complainant  and  she.  the  petitioner,  is  de- 
fondant.  The  bill  charged  adultery  com- 
mitted by  the  defendant  with  J.  Frank 
Hampton,  the  brother  ot  the  compalnant; 
and  the  court  made  the  decree  appealed 
from,  that  the  charge  of  adultery  against 
the  defendant  made  In  the  bill  was  fully 


proved,  and  "adjudged,  ordered,  and  de- 
creed tiiat  the  marriage  t)etween  the  said 
Jonah   N.   Hampton    and    Monemla  F. 
Hampton  be  dissolved  andanualled;  and 
that  he  is  hereby  forever  divorced  from 
his  said  wife.  Monemla  F.  Hampton,  {n6e 
Stocks;)  and  all  her  right,  title,  and  in- 
terest in  and  to.the property,  real  and  per- 
sonal, of  said  Jonah  N.  Hampton,  shall 
henceforth  cease  and  determine:  and  be 
shall  retain  and  be  entitled  to  the  custody 
of  his  ctaUd."    With   the  bill  a  letter,  pur- 
porting to  have  admitted  the  fact  of  the 
adultery,  as  charged  in  the  bill,  was  filed 
as  a  part  of  the  bill ;  and  the  testimony  of 
the  complainant's  mother  and  others  was 
taken  to  prove  the  admission  of  the  de- 
fendant of  her  adultery  with  the  brother 
ot  the  complainant.    The  testimony  and 
explanations  of  the  defendant  wife  were 
excluded ;  and  as  the  court  expressed  no 
opinion,  and  alleged  no  reason,  specifical- 
ly, the  presumption  Is  that  the  decision  of 
the  court  was,  in  a  great  measure,  influ- 
enced by  the  letter  and  alleged  admiBsions. 
Tl)ese  should  have  been  excluded,  under 
the  law.    Section  2260,  p.  661.  Code  ISST: 
"Such  6uit  shall  be  instituted  and  con- 
ducted as  other  suits   in  equity,  except 
that  the  bill  shall  not  be  taken  for  con- 
fessed ;  and  whether  defendant  answer,  or 
not,  thecauseshall  be  beard  independently 
of  the  admissions  of  either  party,  in  the 
pleadings  or  otherwise."    1  Minor,  Inst. 
256,  says:    "It  Is  an  established  maxim 
that  a  divorce  is  never  to  be  decreed  for 
adultery,  (or.  Indeed,  for  any  other  cause.) 
upon  the  confession  of  the  parties,  merely, 
without  auxiliary  proofs ;.  experience  hav- 
ingshown  that  such  a  practice  is  productive 
of  collusion,  and  other  flagitious  frauds." 
The  defendant  wife  answered  the  bill,  and. 
responding  to  its  charges,  utteriy  denied 
them,  and  most  emphatically  the  charge 
of  adulteiy.    After    narrating  what  did 
occur,  and  bow  her  husband  had  deliber- 
ately and  systematically  practiced  npon 
her  hopes  and  her  fears,  by  persaaaion. 
threats,  and  promfses,  to    inveigle   and 
drive  her  Into  the  alleged  confession,  the 
answer  says :    "He  was  the  stronger,  and 
she  the  weaker,  party,  in  distress,  and 
without  suspicion  that  the  so-called  '  ad- 
mission,' thus  extorted  from  her,  would 
be  used  against  her  to  accomplish  her  ruin 
and  disgrace.    He  first  divested  her  ot  all 
her  property  rights,  and  placed  bis  own 
beyond  reach,  and  then  threatened  sepa- 
ration, and  loss  of  her  only  child,  which 
be  executed  by  taking  possession  of  him. 
and    sending   her  to   her  fatber's.    and 
throwing  her  out  upon  the  world,  helpless, 
impoverished,  and    disgraced.    But    one 
conclusion  can    be  formed,  that  be  has 
gone  deliberately  to  work  to  defraud  her 
of  her  property  rights,  and  to  secure  a  di- 
vorce  by  false  and  fraudulent  pretexts. 
Respondent  asseverates  her  entire  iuno- 
cenceof  thechargeot  adultery  with  said  J. 
Frank  Hampton,  or  with  any  other  per- 
son.   She  protests  against  the  loow  and 
indefinite  expressions  used  by  her  la  tlie 
letter  filed,  or  before  his  mother,  or  her 
father,  being  used  as  evidence  against  her 
to  show  her  guilt  as  an  adoltems;  and 
she  calls  for  strict  proof  of  any  act  of 
adultery ;  and.  If  the  brother  la  not  an  ae- 
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complice,  he  will  respond,  and  say  wheth- 
er each  nnnatural  conduct  as  la  ascribed  to 
bim  be  true  or  not ;  and  to  him  she  looks 
with  confidence  for  complete  exculpation 
and  vindication."    This  answer,  thongh 
not  in  Itself  evidence,  or  having  the  effect 
of  an  answer  called  for  under  oath,  yet 
makes  up  the  Isaae,  and  calls  for  full  and 
strict  proof  of  the  charges  made  in  the 
bill :  and  by  the  nature  of  the  cause,  evAn 
If  there  were  no  denial  in  the  answer,  or 
no  answer  In  the  cause,  or  though  it  ex- 
presftly    and    unqualifiedly   admitted   the 
chances  of  the  bill,  yet  the  complainant  is 
nnder  the  obligation   to  establish,  by  full, 
clear,  and  adequate  evidence,  the  charges 
made  in  hiii  bill,  and  not  merely  tn  create 
inference,  suspicion,  or  doubt;  which,  we 
think,  is  all  that  he  has  done,  even  by  his 
own    witnesses,  and  leaving  out  of  view 
the  testimony  of  the  numerous,  weighty, 
and  unimpeachable  witnesses  who  prove 
the  troth  ut  the  positive  statements  made 
in  the  defendant's  answer  as  to  the  con- 
duct  and  motive  of  the  complainant  in 
procuring  the  alleged  admissions  from  the 
defendant  by  threats  of  desertion  and  dis- 
grace and  deprivation  of  her  child.  If  she 
would  not  confess,  and  by  promises  of 
condonement,  forgiveneBS,  and  happy  rec- 
onciliation, and  the  society  and  custody 
of  her  child  and  home,  if  she  would  confess. 
"A  confession  forced  from,  the  mind  by 
the  flattery  of  hope,  or  by  the  torture  of 
fear,  comes  in  so  questionable  a  shape, 
when  it  is  to  be  considered,  as  the  evidence 
of  guilt,  that  no  ere<llt  ought  to  be  given 
to  it,  and  therefore  it  1h  rejected  "   1  Greenl. 
Ev.   §  218.    "It   is  a  principle  extending 
through  all  the  departments  of  our  law 
that  an  act  brought  about  by  fraud,  or  by 
duress,  whoever  the  party  may  be,  la  void. 
•    •    •    The   principle  is  that   when  the 
will  it)  taken  captive,  and  so  does  not  act 
fn«ly.  the  thing  apparently  done  by  it, 
yet  nut  really  ho,  shall  not  bind  the  doer. 
Now.  in  the  relation  of  marriage,  the  hus- 
band Is  recognlced  by  the  law  as,  in  a  cer- 
tain sense,  holdinsr  the  wife  In  subjection." 
See  2  Bish.  Mar  Worn.  $  478.    "  One  form  in 
which  the  marital  influence  is  brought  to 
bear    improperly    upon    the   wife   occurs 
where  the  husband  threatens  to  separate 
from   ber."    Id.  §  479.    "Looking  at  the 
reason  of  things,  II,  an  Is  well  settled,  a 
threat  of  Injury  to  goods  and  other  prop- 
erty,  a  threat  of  battery,  or  of   illegal 
imprisonment,  are  held  sufficient  to  con- 
stitute duress,  and  to  avoid  a  contract, 
on  tbe  ground  that  they  take  away  free- 
doni  of  action,  and  are  calculated  to  over- 
come tbe  mind  of  a  person  of  ordinary 
firmness  when  believed  In,  It  would  seem 
too   clear  tor  argument  that  equal  effect 
oni^ht  to  be  given  to  a  threat  by  a  hus- 
band tn  abandon  his  wife  and  turn  her 
oat  npon  tbe  world  to  shift  for  herself  in 
the   anomalous  condition  of  a  wife  with- 
oat  a  husband.    If  the  degree  of  Injury  ap- 
prehended, and  its  almost  remediless  nat- 
ure, are  to  be  taken  Into  account,  (and 
not  to  do  so  would  be  irrational,)  then, 
certainly,  in  these  respects  the  abandon- 
ment of  a  wife  by  her  husband  is  far  in  ex- 
cess of  a  battery  to  the  person,  or  a  tres- 
pass   apon  the  goods,  and  stands  upon 
stronger  ground."    Tapley  v.  Tapley,  10 


Minn.  448,  (Gil.  360. )  "  Tbe  wife  la  deemed 
the  weaker  party,  and,  as  a  sort  of  general 
rule,  Is  excused  for  what  she  does  through 
the  husband's  constraint."  3  Bish.  Mar. 
Wom.  S  479. 

The  bill  charges  no  specific  act  of  adul- 
tery, neither  time,  place, nor  circumstance; 
and  there  is  nothing  in  the  testimony  of 
the  complainant's  own  witnesses  as  to 
any  act  of  adultery.  Even  his  three  negro 
witnesses  (one  of  whom,  a  servant  boy, 
was  proved  by  respectable  citisens  of  the 
neighborhood  to  be  utterly  unworthy  of 
belief  on  oath;  and  another,  a  negro 
woman,  who  had  been  discharged  from 
the  service  by  the  defendant:  and  the 
third,  a  negro  woman,  who,  with  her  hus- 
band, had  been  long  years  before  in  the 
service  of  the  defendant,  and  who  Is  not 
corroborated  by  her  husband)  testify  only 
to  certain  acts  ot  doubtful  propriety, 
which  they  say  occurred  many  years  prior 
to  their  testifying  in  tbe  suit;  and  which, 
with  the  alleged  mention  to  one  person 
by  one  of  them  after  the  lapseof  two  years, 
they  never  mentioned  or  remarked  upon 
in  all  that  time,  nor  until  drummed  up  by 
the  complainant  for  the  purposes  of  this 
suit.  Tbe  complainant  si^a  that  he  and 
the  defendant  were  married  in  April,  1879. 
"That  during  all  said  time,  to  1886, 
[March,]  he  was  true  and  faithful  to  his 
said  wife;  •  •  •  was  kind,  affection- 
ate, and  devoted  to  her,  and  was  in  her 
B<iclety  as  much  as  his  business  engage- 
ments would  permit;  and,  until  about 
the  time  of  their  separation,  March  IS, 
1886,  bad  confidence  in  her  virtue,  devo- 
tion, and  fidelity  to  him."  That  his  appre- 
hensions in  regard  to  his  said  wile's  virtue 
and  fidelity  to  him  were  first  awakened 
in  (March)  the  early  part  of  1886,  by  cer- 
tain circumstances  indicating  that  she 
was  euehate,  which  was  followed  soon 
after  by  a  miscarriage.  The  record  shows 
that  the  sickness,  to  which  alone  he  could 
refer,  occurred  about  the  middle  of  De- 
cember, 1885;  and,  though  both  the  physi- 
cians who  attended  her  in  that  cdckness 
were  put  upon  the  witness  stand  by  the 
complainant,  neither  of  them  spoke  of  or 
referred  to  a  miscarriage.  The  bill  charges 
the  alleged  pregnancy  ot  his  wife  to  the 
criminal  intercourse  of  complainant's 
brother,  J.  Frank  Hampton,  though  dur- 
ing all  the  time,  from  the  day  ot  bis  mar- 
riage up  to  the  separation,  in  tbe  middle 
of  March,  1886,  he  was  at  his  home;  had 
free  access  to  his  wife;  slept  with  her; 
was  "kind,  affectionate,  and  devoted  to 
her;"  had  undoubting  "confidence  in  her 
virtue,  devotion,  and  fidelity  to  him;" 
and  alleges  no  reason  why  he  himself  was 
not  the  cause  of  her  pretended  pregnancy. 
His  brother,  J.  Frank  Hampton,  whom 
he  charges  to  have  caused  the  alleged 
pregnancy  of  the  defendant,  (without  a 
particle  of  proof  to  show  access,  or  op- 
portuulty,  or  occasion,)  had  married  in 
December,  1884,  and  had  moved  away 
from  bis  grandmother's  homestead,  where, 
up  to  bis  marriage,  he  had  lived  and  man- 
aged tbe  farm,  in  common  with  the  com- 
plainant and  the  defendant,  their  grand- 
mother, and  their  maiden  aunt,  all  living 
as  one  family,  and  where  the  ror>m  which 
was  occupied  as  a  sleeping-room  by  the 
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complainant  and  bis  wife  was  uaed  by  the 
family  as  tbe  habitual  slttlDK-roum,  and 
where  tbe  complainant  and  J.  Frank 
Hampton  (who  were  brothers,  and  part- 
ners In  bnalneas)  kept  their  papers,  and 
transacted  their  mntaal  accounts  In  the 
day-time,  and  late  at  nl^ht.  No  presump- 
tion ot  suilt  can  be  raised  from  the  fact  of 
J.  Frank  Hampton's  being  seen  in  this 
room,  which  was  the  family  stitlng-rnom, 
and  the  business  repository  of  himself  and 
the  complainant,  his  brother  and  partner. 
Pollock  V.  Pollock,  71  N.  Y.  187. 

J.  Frank  Hampton  was  examined  as  a 
witness  in  this  case,  and  his  testimony, 
both  In  chief,  and  on  cross-examination 
at  very  great  length  and  minuteness,  is 
distinct,  positive,  consistent,  throughout, 
dignified  and  impressive.  He  denies, 
wholly,  the  charge  of  criminal,  or  even  im- 
proper. Intercourse  or  familiarity  with  the 
defendant,  ever  or  at  any  time  as  made  in 
the  bill;  and  he  utterly  denies  the  familiar- 
ty  as  testified  to  by  the  negro  witnesses  to 
have  been  observed  by  them  five  or  more 
years  previous  to  the  17th  of  March,  1886,— 
the  date  of  tbe  complainant's  first  "appre- 
hensions." In  answer  to  the  question: 
"When,  where,  and  from  whom  did  yon 
first  hear  that  your  brother  charged  Im- 
proper relations  between  his  wife  and 
yourstlf?  Give  all  theclrcurastances,  "— 
he  said:  "It  was  the  17th  of  March,  1886. 
It  was  atmy  mother's  and  from  her.  The 
first  of  it  was  Nick  Hampton  came  to  my 
bouse  the  night  of  the  17th  ut  March,  1886. 
and  asked  me  to  go  up  home  with  him  to 
see  one  of  my  sisters  that  was  lying  very 
low  at  the  time,  and  also  to  settle  a  mill 
account  on  the  road  at  Taylor's  mill  as 
we  went.  •  •  •  We  went  on  up  to  my 
mother's  then.  •  •  ♦  I  went  in,  and 
she  said  she  had  bad  news  to  tell  me.  1 
asked  her  what  it  was,  and  she  went 
on  to  tell  me  that  Nick  had  accused  me  of 
being  too  intimate  with  bis  wife.  I  told 
her  that  he  accused  mewron^ully;  that 
there  was  nothing  of  the  kind.  She  went 
on  with  a  history  to  tell  me  about  what  1 
bad  been  accused  of:  and  I  told  her  that 
there  was  not  a  word  of  It  so.  About 
that  time  Nick  came  in  the  room  where 
we  were,  and  she  tried  in  every  way  to  get 
me  to  acknowledge  it,  and  she  could  not 
do  it.  I  told  her  there  was  not  a  word  of 
It  so,  and  1  couldn't  acknowledge  it.  We 
talked  there  (or  an  hour  or  two.  Raised 
quite  a  disturbance  finally.  We  got  Into 
a  little  dispute,— that  is,  me  and  Nick; 
and  he  said  he  didn't  wish  any  trouble  be- 
tween me  and  him.  I  told  him  all  right, 
if  he  didn't  want  any  trouble,  I  wouldn't 
urge  any ;  that  I  was  wrongfully  accused, 
and  was  very  mad.  We  then  left  that 
room,  and  we  came  into  the  bedroom 
adjoining,  and  we  talked  the  matter  over 
there  tor  some  time.  Pie  bad  taken  his 
wife  up  there  that  same  evening  of  the 
17th,  and  ma  told  me  something  his  wife 
bad  said;  that  she  had  acknowledged  to 
this  before  her;  that  she  had  first  asked 
bis  wife  tbe  question  in  that  same  bed- 
room we  were  then  in,  and  she  didn't  get 
a  satisfactory  answer;  and  then  bis  wife 
went  to  the  buggy  to  go  home,  and  Nick 
didn't  come  out  at  that  time,  and  ma 
went  out  to  the  buggy  and  asked  her  tbe 


same  qoestion  out  there,  where  she  said 
shs  got  a  satisfactory  answer.    We  stayed 
there   until   between  11  and  12   o'clock, 
when  we  started  borne.    We  talked  of  the 
matter  as  we  went  along,  sometimes.    Ue 
asked  me  what  I  supposed  my  wife  was 
going  to  do  when  she  heard  this?    I  told 
that  she  had  too  much  sense  to  believe 
any  thing  like  this;  and  he  said,  'Sbewould 
be  pretty  apt  to  leave  you.'  Weseparated 
near  my  house  that  night.    As  we  parted, 
I  asked  him  to  send  for  her  father  to  meet 
at  his  house  the  next  momlng.and  hesaid 
he  would  do  it.    The  reason  why  I  asked 
him  to  send  for  Mr.  Stocks  was  that  I 
didn't  believe  she  Would  acknowledge  to 
anything  of  the  kind  in  the  presence  of  lier 
father.     The  understanding  was  that  I 
was  to  meet  him  [Mr.  Stocks]  down  there 
at  bis  bouse.    When  I  saw  Mr.  Stocks  go 
by.  I  started  down  there,  me  and  my  wife. 
Wben  I  got  there,  Mr.  Stocks  was  there, 
and  I  found   Mr.  Stocks,  Nick,  and  his 
wife,  at  the  corn-crib.    They  were  talking 
when  me  and  my  wife  came  up.    They  all 
spoke,  and  stood  there  a  moment  or  so 
in   silence.     Nick    began    tbe    conversa- 
tion.   Firat,  he  said :   '  Monemla,  here  is 
Frank  and  bis  wife,  and  your  father.    I 
want  yoo  to  say  what  you  have  said,  or 
you  know  your  doom.'    See  seemed  to  be 
in  great  distress,  and  commenced  crying.     ' 
and  started  to  say  something.    Then  my 
wife   Bteppe<l     towards   her,    and     said: 
'Monemla,  it  must  be  some  one  else;  it 
can't  be  Frank.'    And  she  said.  In  a  cry- 
ing and  sobbing  mauner:  'No;  nobody.' 
Well,  about  tbe  time  ourconversation  had 
ended,  it  was  for  a  moment  or  two.  Aunt 
Lydia  btepped  out  of  the  house,  and  came 
up  towards  us,  to  where  we  were,  and 
my  wife  said  to  her,  when  she  got  near 
enough :  '  Cousin  Lydia,  did  yon  ever  see 
anything  wi-ong  between  Frank  and  Nick's 
wife'?'     And  she  said, 'No,  indeed:'  that 
she  had  no  idea  of  such  a  thing;  that  sbe 
had  never  seen  anytliing  wrong  between 
them  at  all.    And  my  wife  went  on  to  tell 
Aunt  Lydia  that  Nick  accused  me  of  be- 
ing too  Intimate  with  bis  wife.    Sbe  said 
It  was  the  first  she  bad  ever  beard  of  It. 
and  she  bad  no  idea  ot  anything  of  the 
kind.    Our  main  convereatiun  broke  up 
about  this  time,  and  we  separated.    Mr. 
Stocks  started  home  afoot,  and  Nick  told 
him  he  could  have  his  horse  to  ride  home. 
Finally  he  accepted  of  it  and  rode  home. 
Nick  then  asked  bis  wife  to  get  ready  to 
go  up  home,  and  have  a  talk  with  her 
mother.    While  he  had  the  horses  bitched, 
she  got  ready,  got  in  the  buggy,  and  be 
took  her  home,  and  there  Is  where  he  left 
her.    He  [Nick]  has  talked  to  me  a  good 
deal.    A  good  many  times  he  has  worked 
every  way  to  g;ot  me  toacknowledge  to  it. 
in   way  of  talking  tn  me.     He  told  me 
about  what  the  doctors  told  him  was  all 
the  ground  he  had  to  go  on.    He  said  the 
doctors  told  him  that  there  was  an   abor- 
tion." 

This  witness,  in  answer  to  the  qaeetlon 
how  often  he  was  in  Mrs.  Hampton's  (tbe 
defendant's)  room,  and  all  the  circum- 
stances ot  his  being  there,  said:  "I  was 
In  there  ofteu.  It  was  a  room  we  uaed  for 
a  sitting-room.  I  kept  my  books — the 
books  of  the  firm — in  there.    I  kept  tbe 
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books  myself,  and  occasionally  a  lag, 
when  -we  had  one.  I  went  there  to  sit. 
and  attend  to  my  baslness  there.  I  was 
there  at  all  times, — every  night  when  I 
saw  proper.  He,  my  brother,  and  I  used 
to  sit  ap  there  together.  The  oldest  child 
wan  not  healthy ;  sick  most  of  the  time 
while  it  did  live,  and  I  used  to  help  attend 
to  it;  at  bis  request  and  hers,  to  help  all 
Iconld,  I  sat  up  there  night  alter  night 
with  it. "  This  witness  is  fully  corrobo- 
rated  by  all  the  persons  who  were  present 
at  tbe  meeting  at  the  corn-crib  (the  de- 
tails of  which  he  has  given)  by  Mahlon 
Stocks  and  Mrs.  J.  Frank  Hampton.  They 
both  say  that  the  complainant  said  to  bis 
wife :  **  Monemla,  here  is  Frank  and  his 
wife  and  your  father.  Say  what  you  have 
already  said,  or  you  know  your  doom." 
And  they  all  concur  in  saying  that  she,  be- 
ing grievously  distressed,  made  some 
mumbling  reply,  not  distinct  at  all.  And 
they  all  say  that  Lydia  Nichols  was  not 
at  or  on  the  scene  at  that  time,  and  that, 
when  she  did  come  to  them,  she  said,  In 
reply  to  Mrs.  J.  Frank  Hampton's  state- 
ment, and  inquiring  if  she  had  ever  seen 
anything  wrong  between  J.  Frank  Hamp- 
ton aud  Nlck'swife,  that  she  never  had,  and 
that  she  was  surprised,  and  was  at  tbe 
first  of  It.  This  witness,  Lydia  Nichols, 
is  a  spinster, 50  years  of  age,  and  the  aunt 
of  the  complainant,  and  lived  in  the  house 
with  complainant  and  his  wife  all  tbe 
time.  She  was  a  witness  for  complain- 
ant, and,  having  testified  that  she  had 
observed  undne  and  improper  conduct  be- 
tween J.  Frank  Hampton  and  J.  Nick 
Hampton's  wife,  (of  which  she  never  ap- 
prised her  nephew  .T.Nick  Hampton,)  was 
asked:  "What  did  you  observe?  When 
did  yon  see  any  familiarities  between 
Frank  and  Nick's  wife?  And  state  all 
that  yoo  saw  to  Induce  such  belief?"  To 
which  she  answered:  "I  would  see  them 
sitting  together— she  sitting  In  his  lap— 
talklngr  together.  She  would  go  after  him 
to  the  bam  when  he  was  out,  and  they 
were  np-stairs  together. "  And  then  in  an- 
swer to  the  question,  "On  what  terms 
were  yon  with  Mrs.  Hampton  during  the 
period  from  her  marriage  in  1870  ti>  tbe 
separation  in  1886?"  she  said:  "We  were 
on  good  terms.  Sometimes  we  had  a 
word  or  two,  but  we  got  friendly  again. 
I  had  nothing  against  her.  I  was  not  an 
enemy  to  her.  I  always  waited  on  them, 
and  done  what  I  could  when  she  and  the 
child  were  sick,  and  he,  Elwood,  was  sick 
a  heap.  I  always  thought  a  great  deal  of 
the  child,  and  her  too,  and  that  good 
opinion  continued  up  to  the  separation. " 
Tbe  witnesses  of  the  complainant  (ex- 
cept tbe  three  negroes)  testified  of  the  de- 
fendant as  an  amiable.industrions, thrifty 
wife,  kind  and  affectionate  to  her  husband, 
and  mindful  of  his  interests;  and  it  is  re- 
markable that  in  all  tbe  many  years  of 
her  residence  in  that  household.  Including 
J.  Frank  Hampton,  where  her  husband 
placed  her,  no  breath  of  suspicion  went 
out  against  her  that  could  reach  tbe  ears 
or  tbe  apprehensions  of  her  husband,  or  of 
the  nnnierons  relatives  and  visitors  of 
the  family.  James  W.  Nichols,  the  broth- 
er of  Lydia  Nichols,  and  the  uncle  of  com- 
plainant, who  says  that  he  was  oft  and 


familiarly  at  the  taonse,  and  in  tbe  room 
which  Nick  Hauiptun  and  his  wife  used  as 
a  bedroom,  and  also  as  a  sitting-room, 
with  Nick  and  his  wife,  and  sometimes 
Frank,  in  answer  to  tbe  question,  "Did 
you,  or  not,  ever  know,  see,  or  hear  of 
anything  otherwise  than  that  she  was  an 
Industrious  and  faithful  wife  up  to  the 
period  of  their  separation?"  said  "No,  I 
never  saw  anything  to  the  contrary.  Nev- 
er heard  anything.  Don't  remember  that 
I  ever  did."  Excepting  this  diabolical 
charge  made  against  the  defendant  by  the 
person,  in  the  semblance  of  a  man,  who 
had  promised  to  love  and  cherish,  to 
shield  and  protect  her,  the  whole  i-ecord 
shows  that  she  was  a  delicate,  true,  and 
trusting  wife. 

It  is  fortunate,  too.for  this  defendant, — 
a  wife  and  loving  mother, — whose  mootb 
is  closed  against  the  grievous  charges 
made  by  the  husband  and  bis  neg^o  wit- 
nesses, and  who  is  debarred  by  a  rule  of 
law  from  giving  (as  she  has  done  in  her 
sworn  answer)  a  tull  and  satisfactory  ex- 
planation of  the  expressions  and  the  letter 
wrung  from  her  in  tbe  calamity  of  her  sit- 
uation, and  dictated  by  the  cunning  prom- 
ises and  brntal  threats  and  coercion  of  her 
accuser,  that  tbe  record  shows  the  motive 
and  the  manner  of  the  appellee,  J.  Nick 
Hampton.  He  sold  all  of  bis  personal 
property,  and  by  a  deed  dated  15th  of 
March,  188G,  and  recorded  the  next  day,  he  ' 
conveyed  to  hts  brother  all  bis  interest  in 
a  tract  of  land  for  which  be  received  all 
the  purchase  money  In  cash,  fl,G30,  his 
wife,  the  defendant,  uniting  in  the  deed, 
upon  the  promise  or  suggestion  that  he 
had  In  view  the  purchase  of  a  home  in 
Mecklenburg  county,  and  intended  to  take 
hie  family  there  to  reside.  Having 
achieved  this  position,  upon  his  return 
from  Leesburg  with  the  purchase  money 
on  the  17th  of  March,  1886,  he  then  breathed 
the  first  suspicion  (or  "apprehension" 
as  he  expresses  it)  of  his  wife's  infidelity, 
or  of  auyconductdlBpleasiugtohim.  And 
then,  on  the  18tb  of  March,  the  day  after 
the  purchase  and  artful  scene  at  the  corn- 
crib,  he  takes  her  to  her  father's  house, 
and  there  abandons  her,  he  having  the 
young  child  ^Elwood)  and  all  the  money. 
This  much  the  record  shows,  outside  of 
the  wronged  wile's  and  mother's  answer, 
which  the  hard,  technical  rule  of  law  will 
not  permit  to  be  used  to  show  the  condi- 
tions imposed  upon  the  helpless  woman, 
by  which  she  could  change  or  avert  what 
he  called  her  "doom."  This  condition  Is, 
however,  clearly  revealed  to  have  been 
that  she  was  to  confess  and  criminate  J. 
Frank  Haiupton.  James  M.  Stocks  swears 
that  on  the  18th  of  March,  1886,  J.  Nick 
Hampton  told  him  that  Monemla  and  his 
brother  Frank  had  been  too  Intimate: 
that  n  day  or  two  subsequent  he  took  bis 
sister  down  to  her  husband's  home  at  his 
father'  direction,  and  at  her  request;  that 
on  the  way  down  they  met  with  J.  Nick 
Hampton,  and  Monemla  called  to  Nick 
and  asked  "why  he  didu't  come  after 
her, "  and  he  said :  "  Ha,  ha,  I've  got  that 
letter  now.  I  carried  It  to  Leesburg  yes- 
terday, and  showed  it  to  several,  and  they 
all  told  methat  I  could  gat  a  divorce  right 
away."    "We  started  on  then  towards 
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the  hoTiae  where  they  llyed.  and  he  came 
up  and  said  we  could  not  go  to  the  house; 
and  she  asked  him  why,  what  did  he  mean 
by  this.  And  he  said:  'Madam,  you  can't 
go.  I  got  locks  and  put  on  all  the  doors, 
and  locked  all  the  doors.'  And  then  Mo- 
nemla  commenced  crying,  and  told  him 
please  to  let  her  go  to  the  house  to  get 
her  clothes ;  that  she  had  none.  Nick  told 
her  no;  she  couldn't.  Then  she  looked 
towards  tba  house  and  saw  Elwood,  her 
child,  and  begged  him  to  let  her  go  and. 
see  her  child.  '  No,  Madam :  you  cannot.' 
Then  she  begged  him  tor  her  watch.  He 
told  her  no;  that  she  would  not  get  It. 
Then  I  got  out  ot  the  buggy,  and  handed 
him  a  letter  that  pa  had  sent  to  blm.  He 
opened  the  letter,  cursed,  and  said :  '  You 
get  but  little  of  anything.  You  have  not 
stuck  to  your  promise.'  Then  she  was 
crying  and  fretting  so  that  I  started  to 
turn  around,  and  he  begged  me  to  come 
down  nights.  I  told  him:  'No;  never, un- 
less  I  was  forced  or  brought  by  law.' "  On 
the  lOth  of  September,  1886,  be  sent  a 
note  or  message  to  bis  wife,  asking  her 
to  meet  him  in  the  road.  In  about  an 
hour  and  a  half,  she  and  her  mother,  hav- 
ing deluyed  long  enough  for  him  to  go 
away  as  they  wished,  went  out  to  a  meet- 
ing  going  on  in  the  neighborhood,  and 
they  met  bim  at  the  gate  sitting  in  his 
buggy.  Mrs.  Stocks  says  that  "be  got 
*out  and  came  up  to  us  and  shook  hands, 
and  asked  us  if  we  were  going  to  the  cele- 
bration, and  where  it  was  at.  And  we 
told  him  Arnold's  Grove.  He  said, '  Mo- 
nemia,  I  saw  your  brother  Isaac  the  other 
day  at  the  association  at  North  Fork,' 
and  that  he,  Nick,  told  bim  that 'he  want- 
ed yon  to  come  back  and  live  with  him ; ' 
and  Isaac,  he  said,  told  him  be  would 
never  own  her  as  a  sister  if  she  did.  He 
said  be  did  not  care  for  that  if  she 
would  go.  She  said:  'Nick,  what  did  you 
tell  all  those  stories  on  me  for?'  And  he 
said :  '  It  is  true  I  did  undermine  yon  very 
much.  I  went  to  Silcott's  Springs  and 
told  a  great  many  stories  on  you  then, 
and  you  would  be  ashamed  to  go  up 
there.  I  am  sorry  at  the  bottom  of  my 
heart,  and  would  give  anything  I  have  if 
I  hadn't  done  it.'  I  [Mrs.  Stocks]  spoke 
up  and  said:  'Nick,  the  penitentiary  is 
too  good  for  yon.  You  ought  not  to  be 
running  at  large.'  She  asKed  him  why  he 
told  all  those  stories  on  Frank,  and  ho 
said  he  bated  him.  He  had  wronged  him 
out  of  f400,  and  he  Intended  to  have  it. 
He  said  the  reason  he  told  all  those  sto- 
ries on  her  was  because  he  did  not  want 
people  to  think  be  brought  her  home  for 
nothing."  Isaac  L.  Stocks  says:  "Be- 
tween tlie  10th  and  15th  ot  August,  1886, 
there  was  an  association  ot  New  School 
Baptists  atNorthFork.  I  sawMr. Hamp- 
ton, and  asked  bim  about  treating  my 
sister  so  mean.  He  said  he  knew  he  bad 
done  it.  He  knew  he  had  scandalieed  her. 
He  was  sorry  for  it.  He  was  wllllug  to 
take  her  back.  I  told  him,  never  In  this 
world.  I  said  I  would  disown  her  as  a 
Bister  it  she  went  back  to  him."  The  ap- 
pellee admitted  to  Mrs.  Stocks  and  to 
James  D.  Stocks,  and  to  other  wltneflse:^ 
In  the  record,  that  he  had  used  unfair 
means — bad  undermined  her — to  get  her 


to  confess  and  criminate  Frank  Hampton; 
and  yet  the  record  shows  that  be  did  not 
himself  believe  his  own  story.  He  re- 
mained on  friendly  and  brotherly  terms 
with  Frank  Hampton.  Visited  him, 
worked  with  him,  hunted  with  him,  every 
day  for  months,  and  never  did  break  with 
him  until  all  his  efforts  and  schemes  had 
failed  to  get  him  to  criminate  his  wife,  and 
conspire  with  him  to  obtain  this  divorce. 
He  brought  this  suit  September  S,  1887, 
and  he  has  maintained  It  upon  the  evidence 
of  negro  servants,  with  some  of  whom  he 
"bunked,"  smoked,  drank,  ate,  slept,  and 
associated;  one  of  whom,  in  testifying  in 
this  case,  said:  "Nick,  there,  did  so  and 
so. "  One  of  them  testified  to  having  seen 
through  a  key-bole  Frank  Hampton  In 
this  room ;  another  from  the  back  yard, 
through  the  second-story  window,  that 
she  put  her  arms  around  bim ;  another, 
that  on  going  up  to  thegarret  to  get  lard, 
in  the  summer,  (where  it  was  proved  that 
lard  was  not  kept,)  she  saw  Frank  Hamp- 
ton get  up  from  the  foot  of  the  bed,  where 
he  had  been  sitting,  and  Mrs.  Hampton's 
clothes  disordered,  who  had  been  nursing 
her  sick  baby;  and  the  buy.  Blue,  bad 
seen  her  sitting  in  his  lap,— and  all  this. 
It  true,  as  far  back  as  1880  and  1881,  and 
of  which  they  never  spoke  till  called  up 
and  coached  by  J.  N.  Hampton  to  testify 
in  this  suit  In  1887.  If  the  record  did  not 
attest  the  decree  of  the  circuit  court  of 
Loudoun  granting  the  divorce,  and  declar- 
ing the  adult«ry  charged  to  have  been 
fully  established,  it  would  be  incredible 
that  such  circumstances  only,  proved  by 
such  witnesses,  had  satisfied  the  guarded 
discretion  of  a  reasonable  and  }ust  mind 
to  such  a  conclusion.  Even  if  such  testi- 
mony were  not  wholly  discredited  by  the 
record,  it  would  be  destructive  to  thedear- 
eet  of  family  ties,  and  the  dignity  and  safe- 
ty ot  society,  to  permit  it  to  have  any 
weight,  after  such  a  lengrth  of  time. 

Our  Judgment  la  that  the  decree  com- 
plained of  is  wholly  erroneous,  and  must 
be  reversed  and  annulled,  and  thecause  be 
remanded  to  the  circuit  court  of  Loudoun, 
with  directions  to  dismiss  the  complain- 
ant's bill,  with  costs  to  the  defendant,  and 
a  reasonable  attorney's  fee  to  her  counsel. 

Reversed. 


Barksoalr  v.  Parkbb's  Adm'bs. 
(Supreme  Court  of  Appeal*  of  Virginia.    Dec. 

Hnras— P1.BTIT10N— RBBBBVATioir  in  Dics»— 

RbCOBD  0:7  APFBA.L. 

1.  Where  land  held  in  common  Is  divided  by 
a  decree  in  partition,  in  which  it  Is  provided 
that  the  mineral  riebts  in  the  whole  of  the  land 
shall  remain  undivided,  the  reservation  is  not  of 
an  easement,  but  of  the  entire  ownership  of  the 
ore  in  place  nnder  the  land  divided. 

2.  The  purchaser  of  one  of  the  tracts  Into 
which  the  land  is  divided  acquires  thereby  no 
interest  in  the  mineral  rights,  unce  such  rights, 
being  land,  cannot  pass  as  appurtenant  to  other 
land. 

8.  A  deed  whioh  is  placed  among  the  files  in 
a  suit  without  being  filed,  or  in  any  way  referred 
to  in  the  proceedings,  does  not  Decome  part  of 
the  re<«>rd  on  appeal  by  being  copied  into  the 
transcript  by  virtue  of  an  order  of  the  judge  un- 
der Code  Va.  $  3450,  which  proridea  that  where 
the  parties  disagree  as  to  what  part  ot  the  record 
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•hall  be  copied,  the  ]ndge  shall  decide  the  qnes- 
tioD,  since  said  section  refers  to  selecUons  from 
the  record  as  already  completed,  and  does  not 
authorize  additions  thereto  after  the  case  has  been 
decided. 

Appeal  trom  clrcnit  coart,  PittBylranIa 
county. 

John  Gilmer,  for  appellant.  Jaa.  L. 
Tredway,  Staples  A  Mao  ford,  and  Geo.  C. 
CabeU,  tor  appdlew. 

Lact,  J.  ThlB  iB  an  appeal  from  a  de- 
cree of  the  circuit  court  of  Pittsylvania 
county,  rendered  on  the  2l8t  day  of  Sep- 
tember, 1B89.  The  case  is  briefly  as  fol- 
lo^va:  In  January,  1883,  the  bill  was  filed 
by  one  Louisa  Parker  af^alnst  the  admln>- 
istrator  and  devisee  of  her  father,  Elijah 
Parker,  deceased,  praying  for  a  construc- 
tion of  his  wil),  and  for  a  dlTlsion  or  sale 
of  the  real  estate  devised  therein.  And 
with  the  answer  of  one  of  the  devisees  of 
the  testa  tor  was  filed  a  contract,  executed 
by  all  of  the  devisees  of  the  testator,  ap- 
pointing an  agent  to  lease  all  the  minerals 
un  all  of  the  devised  lands  for  three  years. 
The  court  appointed  cummissloners  to 
divide  the  lands  Into  six  equal  parts,  and 
allot  the  several  parx^ls,  bn  t  by  the  com- 
mon consent  of  all  the  parties  in  interest, 
and  in  orderto  effectuate  the  said  contract, 
which  was  executed  July  1,  1882,  and  to 
retain  the  mine  leased  and  already  oper- 
ated thereunder,  the  court  in  its  decree 
provided  that  "in  making  said  division 
it  is  expressly  agreed  by  said  devisees 
that  said  commissioners  are  not  to  in- 
clude the  land  and  mine  leased  by  Corbln 
and  Hatcher,  nor  are  they  to  take  into 
consideration,  in  estimating  the  value  of 
said  land,  any  minerals  on  any  portion 
thereof,  the  mineral  rights  in  the  whole  of 
said  land,  by  consent  of  parties,  being 
retained,  and  are  to  be  held  as  the  undi- 
vided property  of  the  devisees,  aforesaid, 
subject  to  the  future  order  of  the  court  or 
future  disposition  by  said  parties. "  The 
division  of  the  lands  was  made  accord- 
ingly, and  the  commissioners  reported 
the  same  to  the  court,  saying:  "  We  have 
not  coneddered  any  damages  to  lands  that 
might  arise  by  reason  of  being  mined  for 
oreH  or  minerals,  except  as  to  lot  No.  6, 
where  mining  is  now  being  carried  on. " 
The  court  confirmd  the  report,  there  be- 
ing no  exceptions  thereto.  Lot  No.  8 
was  allotted  to  Elizabeth  Craft, one  of  the 
daughters,  and  a  devisee  of  the  testator, 
and  the  controversy  In  this  suit  has  arisen 
concerning  this  share  or  parcel  so  allotted 
to  Ellxabeth  Craft  in  the  following  man- 
ner: The  said  Elizabeth,  shortly  after  the 
division  and  allotmentaforesaid, died, and 
asnit  was  Instituted  to  sell  the  said  share 
so  allotted  to  her  for  division  among  her 
vhildren,  under  the  style  of  "Bailey  and 
Wife  V.  Craft  and  Others. "  This  land  was 
sold  by  the  sheriff,  under  the  decree  of  the 
cuurt  so  directing,  on  the  6th  day  of  Jane, 
1883,  to  C.  T.  BarKsdale,  the  appellant 
here.  On  the  18th  day  of  December  fol- 
lowing, the  sale  was  confirmed  by  the 
court,  and  the  sheriff  was  directed  to  col- 
lectthe  bonds  for  the  purchase  money,  and 
when  the.v  were  fully  paid  to  convey  to 
the  purchaser  "  the  title  to  said  land  by 
deed,  with  special  warranty,  subject,  bow- 


ever  to  the  llmltationB  in  respect  to  min- 
erals provided  for  in  the  decree  of  April 
term,  1883,  in  the  case  of  Louisa  Parker  v. 
Elijah  Parker's  Adm'r  and  others."  In 
April,  1888,  C.  T.  Barksdale,  the  appellant, 
and  the  purchaser  of  the  Craft  lot  No.  3, 
filed  his  petition  in  the  Bailey  v.  Craft 
suit,  setting  forth  his  purchase,  and  the 
decree  directing  a  deed  to  him  when  he 
had  fully  paid  the  purchase  money,  reclt> 
Ing  the  provision  of  the  said  decree  above 
mentioned,  to- wit,  "subject,  however,  to 
the  limitation  in  respect  to  minerals  pro- 
vided for  in  decree  of  the  April  term,  1883, 
in  the  case  of  Louisa  Parker  v.  Elijah  Par- 
ker's Adm'r  and  others. "  That  petitioner 
had  paid  the  whole  purchase  money  and 
conveyance  of  title  was  made  to  him  in 
accordance  with  said  last-mentioned  de- 
cree. The  said  petitioner  recited  the  de- 
cree of  the  April  term,  1883,  in  the  Parker  v. 
Parker  soit,  by  which  the  lands  of  Elijah 
Parker,  deceased,  were  partitioned,  and 
says  that  it  was  therein  provided  that  all 
of  the  lands  devised  by  Elijah  Parker 
should  be  divided  among  his  devisees,  with 
reference  alone  to  their  agricultural  value, 
and  irrespective  of  any  minerals  on  any 
or  all  of  them ;  and  that  all  the  minerals 
on  said  lands  then  discovered,  or  tbereaft 
er  discovered,  should  be  participated  in 
equally  by  said  devisees.  The  said  tract 
of  210  acres  (the  Craft  lot  No.  3)  was  sold 
subject  to  this  arrangement,  and  conveyed 
to  him,  subject  to  the  right  of  the  devisees 
to  whom  the  other  tracts  have  been  as- 
signed, to  work  mines  on  any  part  of  it. 
It  is  thought  to  contain  Iron  ore  in  quan- 
tity and  of  much  value,  which  said  parties 
may  find  it  to  their  interest  to  develop. 
That  bnrytee  is  being  mined  on  the  lands 
of  other  devisees  under  said  will,  and  had 
been  mined  to  the  knowledge'  of  your  pe- 
titioner long  before  his  purchase.  That  he 
claims  the  right,  by  reason  of  his  purchase 
of  the  Craft  land,  lot  No.  8,  to  participate 
in  the  proceeds  of  the  baryta  mines,  be- 
cause of  the  above-recited  facts.  The  deed 
to  Barksdale,  mentioned  and  recited  by 
taim  as  above,  was  copied  and  certified  and 
placed  in  the  papers  ofthe  cause,  but  never 
filed,  and  as  it  was  never  filed, nor  noticed 
In  any  way  by  any  decree  in  the  cause,  ob- 
jection was  made  by  Barksdale  to  its  be- 
ing copied  with  the  transcript;  but  the 
matter  was  referred  to  the  Judge,  under 
section  S4r)9  of  the  Code  of  Virginia.^ 
whether  this  deed  should  be  copied  as  part 
of  the  record  or  not.  Whereupon  the  said 
judge  ordered  the  same  to  be  copied,  after 
final  decree  in  the  cause.  The  decree  in 
the  cause  of  September  21, 1889,  appenled 
from  here,  decided  as  to  this  question 
raised  by  C.  T.  Barksdale  in  his  petition, 
that  "the  effect  ol  the  agreement  embod- 
ied in  the  decree  of  the  April  term.  1883,  in 
the  first-named  cause,  (Parker  v.  Parker,) 
was  to  separate  the  mining  privilege  upon 
the  lands  devised  by  Elijah  Parker,  de- 
ceased, from  the  said  lands,  and  invest  the 
■same  in  the  devisees  under  said  will  in  com- 

''I'his  section  provides  that  where  the  parties 
to  an  appeal  disagree  as  to  what  part  of  the  rec- 
ord shall  be  copied  into  the  transcript,  the  judge 
shall  decide  the  question^  and  the  clerk  shall 
copy  the  record  in  conformity  with  such  deoiaioa. 
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mon :  that  eald  Barksdale,  tbe  said  pur- 
chaser, bad  actual  notice  of  said  aKreement 
and  reservation ;  the  court  is  therefore  of 
opinion,  and  doth  decide,  that  the  said  C. 
T.  Barksdale  took  the  210  acres  of  land, 
mentioned  in  his  petition,  subject  to  the 
reservation  of  the  mining  privilege  afore- 
said, which  was  not  sold,  nor  intended  to 
be  sold,  to  him ;  and  doth  further  decide 
that  the  minerals  upou  the  whole  of  the 
lands  devised  by  said  Elijah  Parker  belonjc 
to  his  devisees, "  and  dismissed  the  peti- 
tion of  Barksdale  with  costs. 

From  this  decree  Barksdale,  the  pur- 
chaser, appealed,  upon  the  ground,  first, 
because  the  contract  entered  Into  by  the 
devisee  of  £.  Parker  in  July,  18fi2,  which 
was  recogrnized  and  acted  on  by  the  court 
at  the  April  term,  1883,  manifestly  created 
an  easement  on  each  and  «very  part  of  the 
lands  so  devised.  Citing  Fauntleroy,  J., 
as  saying  in  the  case  of  Llnkenhoker  v. 
Gruybin,  80  Va.  839,  that  "easements  fol- 
low the  land  Into  the  hands  of  an  as- 
signee," and  the  division  of  the  dominant 
estate  dons  not  destroy  the  easement,  etc. 
Also  citing  Hills  v.  Miller,  24  Amer.  Dec 
218.  The  circuit  court  having  decided,  as 
we  have  seen,  by  Its  decree  of  September 
21, 1889,  that,  the  reservation  of  the  right 
to  take  ore  under  the  lands  of  the  grantor 
Is  a  reservation  of  the  entire  ownership  of 
the  ore  In  place  beneath  the  land  in  ques- 
tion, and  is  exclusive,  and  the  vendee  of 
lands  subject  to  such  reservation  takes  no 
interest  in  the  ore  so  reserved,  unopened 
mines  reserved  constitute  something  more 
than  a  right  issuing  out  of  land  or  exer- 
cisable therein ;  the  mines  are  themselves 
reserved,  retaining  thereby  an  unrestrict- 
ed right  to  take  and  carry  away  all  the 
ore  therein, — anexclusIve,corp«irate  right. 
In  this  decree  we  think  there  Is  no  error, 
as  this  court  decided,  in  the  case  of  Lee  v. 
Bumgarduer,  10  S.  E.  Bep.  3,  on  the  17th  day 
of  September,1889,  that,  in  a  deed  conveying 
a  tract  of  land  excepting,  however,  and  for- 
ever reserving,  the  11  berties  an  d  prt  vUegM  of 
the  grantor  and  others  in  like  interest  to 
dig.  take,  and  carry  away  all  the  ore  that 
might  thereafter  be  found  on  the  tract,  the 
deed  conveyed  no  part  of  the  ore  reserved 
to  the  grantees,  and  that  It  remained  re- 
served or  ungranted  as  a  corporate  here- 
ditament. Citing  Benson  v.  Bank,  20  Pa. 
St.  870,  saying:  "  It  cannot  be  questioned 
that  the  ownership  of  a  bed  or  seam  or 
bank  of  Iron  ore,  or  other  mineral,  Is  a 
corporate  Interest  in  land. "  See  the  cases 
there  cited.  The  appellant,  not  having 
purchased  the  ore  beneath  the  surface,  ac- 
quired no  right  thereto  by  the  deed  grant- 
ing the  tract,  but  reserving  the  ore  in  the 
manner  stated,  and  It  thus  remained  the 
property  of  the  vendors,  and  has  not  been 
granted ;  such  a  right  could  not  pass  as 
appurtenant  to  the  tract  granted,  because 
laud  can  never  be  appurtenant  to  other 
land,  nor  part  with  it,  as  belonging  to  it. 
Leonard  v.  White,  7  Mass.  6.  The  case  of 
Llnkenhoker  v.  QraybiU.supra,  which  con- 
cerned an  easement  only,  is  not  in  point 
here.  The  right  reserved  to  take  ore  in 
the  vendor  is  a  reservation  of  the  sub- 
stance. Is  a  corporate  interest  in  land,  is 
laud;  and  the  owner  of  such  a  right  is  a 
land-owner.    It  Is  not  an  easement  upon, 


or  over,  or  Issning  out  of,  land,  and  cannot 
pass  as  an  appurtenant  to  other  land. 

The  second  assignment  of  error  is  that 
there  Is  nothing  in  the  record  to  show 
that  there  was  any  reservation  at  the  sale 
at  which  appellant  purchased.  This  Is 
sufficiently  answered  by  the  citations  from 
the  record  already  made  herein.  This  res- 
ervation is  conspicuous  from  first  to  last 
throughout,  all  the  transactions  of  the 
appellant  in  this  case.  But  if  there  were 
no  other  evidences,  the  admissions  of  the 
appellant  in  his  petitinn  set  forth  above 
are  quite  sufficient.  The  deed  copied  in 
the  record,  never  having  been  filed  therein. 
Is  no  part  of  the  record,  and  cannot  be 
made  so  by  the  proceedings  had  under  sec- 
tion 3469  of  the  Code.  That  section  refers 
to  selections  to  be  made  from  the  record 
as  already  completed,  and  is  not  intended 
to  authorise  additions  thereto  after  final 
decision.  But  in  this  case  the  deed  is  not 
necessary  to  the  attainment  of  Justice,  as 
it  is  recited,  in  substance,  by  the  petition- 
er in  his  petition,  and,  being  so  admitted. 
It  was  unnecessary  for  the  appellees  to  file 

The  third  and  last  assignment  of  error 
is  that  as  the  land  pnrcbased  by  the  appel- 
lant has  the  burden  uf  an  easement.  It 
should  have  the  benefit  derived  by  the  im- 
position of  a  similar  burden  upon  the  oth- 
er tracts  of  land.  But  from  what  has 
gone  before,  it  is  clear  that  no  such  burden 
exists,  and  no  snch  benefit,  them  being  no 
easement,  and  no  servient  and  no  domi- 
nant tenement  in  this  case,  but  a  division 
of  the  land,  a  severance  of  the  freehold. 
There  is  no  error  in  the  decree  complained 
of,  and  the  same  must  be  affirmed. 

Baker  et  sU.  v.  Baker. 


(Supreme  Court  tf  A^ . 
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BZICUTOBB  AND  ASMIinBTBATORB  —  LlABIUTTBB — 

EsTOPPSi.  —  Limitations  —  Anoaswx'n  Fkbs — 
Phtsioian'b  Bill. 

1.  A  testator  left  his  entire  estate  to  his 
widow,  subject  to  his  debts,  and  made  her  ex- 
ecutrix. The  estate  consisted  in  part  ef  slaves, 
which  she  kept  She  married  Bg«in,  and  her  sec- 
ond husband  qualified  as  administrator  with  the 
will  annexed,  but  did  not  sell  the  slaves  to  pay 
the  debts  of  the  estate.  The  slaves  were  freed  by 
the  war,  and  the  wife's  devisees  after  her  deat]^ 
attempted  to  charge  her  seoond  husband  with 
their  value.  Held,  that  he  was  not  liable  there- 
for, since  the  devisees  were  estopped  by  the 
conduct  of  their  testatrix  from  asserting  that  he 
violated  his  duty  as  administrator  in  not  selling 
the  slaves. 

2.  Where  a  man  who  is  executor  of  his  de- 
ceased wife  remains  in  possession  of  her  land 
after  her  death,  the  statute  of  Umitationa  will  bar 
her  devisees  from  recovering  from  him  for  the 
use  of  land  for  the  period  ending  five  years  before 
suit,  since  his  liability  for  such  use  is  a  personal 
one,  and  not  as  executor. 

8.  Where  the  collection  of  nearly  tS,00O  due 
to  an  estate  involves  the  prosecution  of  several 
equity  suits,  which  are  hotly  uontested  for  a  num- 
ber of  years,  a  contract  by  the  execntor  of  the 
estate  to  pay  the  lawyers  conducting  such  suits 
a  contingent  fee  of  half  the  amount  collected  is  » 
reasonable  one. 

4.  Where  medical  services  rendered  to  a  wo- 
man's children  are  recognized  by  her  as  consti- 
tuting a  liability  against  her,  her  husband  and 
executor  may,  after  her  death,  pay  such  bills 
out  of  her  estate. 
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Appeal    from    circnit    eonrt,  FauqaSer 
county . 
R.  R.  Campbell,  for  appellants. 

Lewis,  P.  This  was  ouit  in  equity  tn  the 
circnit  eonrt  of  Fauqaler  connty,  wherein 
John  M.  Baker  was  plaintiff,  and  William 
A.  Baker  and  others  were  defendants.  The 
BDit  was  brnnght  for  a  constrnction  of  a 
will,  and  an  adminiatratlaD  of  the  Mrtate, 
of  Loear  A.  Baker,  deoeawd.  The  latter 
was,  some  time  prior  to  the  year  1858,  the 
widow  of  William  H.  Jett,  deceased,  by 
whose  will  she  acquired  personal  estate  of 
the  value  of  about  94.000,  and  a  tract  of 
land,  containing  aboat  200  acres,  sitnate 
in  Fanquler.  She  was  named  as  executrix 
In  the  will,  and  qualified  as  such  in  Febru- 
ary, 1857.  In  January,  1S68,  she  intermar- 
ried with  the  defendant  William  A.  Baker, 
who  soon  afterwards  qualified  as  the  ad- 
ministrator d.  b.  n.  with  the  will  annexed 
of  thesald  Jett.  Just  before  this  marriage 
the  parties  entered  Into  a  marriage  con- 
tract, wherein  It  was  stipulated  that  the 
property  then  belonging  to  Mrs.  Jett,  and 
such  as  she  might  thereafter  acquire, 
should  remain  and  be  held  as  her  sole  and 
separate  estate,  to  be  disposed  of  by  her 
by  will,  or  otherwise,  as  she  might  see  fit. 
Of  the  personalty  bequeathed  her  by  her 
husband,  a  part  consisted  of  four  slaves,  of 
the  aggregate  valne  of  $2,630,  which  she  de- 
clined to  sell,  but  kept  them  la  her  pos- 
session until  they  were  freed  by  the  result 
of  the  late  war.  She  died  In  1870.  leaving 
all  of  her  estate,  real  and  personal,  to  her 
four  children,  John  M.  Baker,  Elisabeth 
Baker,  Mary  E.  Baker,  and  William  T. 
Baker.  The  defendant  William  A.  Baker 
qualified  In  1871  as  her  executor,  and  took 
possession  of  the  estate,  but  maide  no  set- 
tlement of  his  accounts,  either  as  admin- 
istrator of  Jett  or  as  executor  of  his  de- 
ceased wife,  prior  to  the  Institution  of  the 
present  suit.  The  suit  was  brought  in 
1885,  and  in  the  progress  tliemof  a  settle- 
ment of  these  accounts  was  ordered  to  be 
made  before  a  commissioner  of  the  court, 
which  was  done.  The  commissioner  re- 
ported that  it  was  not  possible  to  make 
an  entirely  accurate  settlement,  owing  to 
the  lapse  of  time  and  lose  of  evidence,  and 
after  the  report  had  several  times  been  re- 
committed it  was  finally  adjudged,  by  the 
decree  complained  of,  that  there  was 
nothing  due. 

1.  The  principal  point  in  controversy  is 
as  to  the  defendants'  liability  for  the  four 
slaves  above  mentioned.  The  circultcourt 
held  that  as  to  these  there  was  no  liability 
ou  his  part,  and  In  this  view  we  concur. 
It  appears  that  there  were  a  number  of 
debts  due  by  Jett's  estate,  and  the  appel- 
lants' contention  on  this  point  is  that  it 
was  the  duty  of  the  appellee,  as  adminis- 
trator, to  have  sold  the  slaves  and  paid 
the  debts  before  the  slaves  were  emanci- 
pated. But  In  determining  this  question 
we  must  view  the  case  in  the  same  light 
in  which  It  would  be  proper  to  view  It  if 
the  testatrix  were  now  living,  and  this 
were  a  snit  by  her  against  the  defendant 
asserting  the  same  liability  In  respect  to 
the  slaves  wbicb  is  now  being  asserted; 
for  the  appellants,  who  are  her  children 
and  legatees,  claiming  as  they  do  through 


her,  mast  stand  as  to  this  matter  In  her 
shoes.  Therefore,  if  she,  it  living,  wonld 
be  estopped  from  setting  up  such  a  claim 
atralnst  the  defendant  as  administrator, 
so,  also,  are  they  estopped  fro^i  setting  it 
up  against  him.  That  such  a  claim  conld 
not  have  been  sueceaslnlly  asserted  >>y  faer 
is  clear.  The  whola  of  tate  estate  was  left 
to  her  i>y  her  dsoeased  husband,  Jett,  sub- 
ject to  the  payment  of  bis  debts,  and  soon 
after  his  death  she  qualified  as  his  execu- 
trix. It  was  her.  duty,  as  executrix,  to 
have  paid  the  debts:  but  as  none  of  the 
creditors  were  pressing  for  their  money, 
she  determined  not  to  sell  the  slaves,  but 
to  keep  them,  if  possible, saying  she  wonld 
try  to  raise  money  from  othersources  with 
which  to  pay  the  debts;  and  she  did  keep 
them  until  their  emancipation.  When  she 
Intermarried  with  the  appellee,  and  aftei-- 
wards  when  be  qualified  as  Jett's  admin- 
istrator, be  found  the  slaves  In  her  pos- 
session, claimed  by  her  as  her  separate  es- 
tate; and  if  he  chose  not  to  disturb  that 
possession,  she  surely  had  no  canseof  com- 
plaint against  liim  on  that  ground ;  and  if 
she  bad  none,  the  appellants  have  none. 
There  is  no  error,  therefore,  in  the  decree 
in  this  particular. 

2.  The  next  qnestion  is  as  to  the  appel- 
lee's liability  for  the  use  and  occupation 
of  the  farm.  It  appears  that  after  the 
death  of  the  testatrix  he  continued  in  pos- 
session of  the  land  from  the  year  1870  un- 
til 1884,  a  period  of  about  14  years,  and 
the  appellants  contend  that  he  is  Justly 
chargeable  with  rents  and  profits  for  the 
whole  of  that  time.  In  other  words,  their 
contention  is  that  the  rents  and  profits 
of  the  land  ought  to  have  been  applied, 
during  that  time,  to  the  extinguishment 
pro  taato  of  the  indebtedness  of  the  es- 
tate, and  as  that  was  not  done,  be 
ought  now  to  be  held  accountable  for 
tbem.  The  circuit  court  decreed  that  he 
was  liable  to  the  appellants  for  such  rent 
as  may  have  accrued  for  the  five  years 
next  preceding  the  institution  of  this  suit, 
or  for  so  mui:h  of  that  time  as  he  was  In 
possesHlon  of  the  land,  and  no  more,  and 
we  think  this  was  correct.  He  was  not 
in  possession  of  the  land  in  his  fiduciary 
capacity,  and  hence  the  statute  of  limita- 
tions bars  any  recovery  against  him  for 
rent  for  more  than  that  time.  In  other 
words,  what  he  derived  from  the  farm 
was  not  a  part  of  the  assets  of  the  estate, 
for  which  .he  is  responsible  as  executor, 
but  belonged  to  the  appellants,  as  devi- 
sees, and  for  which  he  became  liable  to 
tbem  personally.  This  sum  was  fixed  by 
the  commlssloucr  at  $75  por  annum,  ex- 
clusive of  the  taxes,  which  was  approved 
by  the  court,  and  this  result  Is  supported 
by  the  evidence  returned  with  the  report. 

3.  Another  question  is  as  to  the  credit 
allowed  the  appellee  for  sums  paid  out  as 
attorney's  fees  In  certain  litigation  in 
which  Jett's  estate  was  Involved,  and  In 
which  various  sums  of  money  were  from 
time  to  time  recovered,  aggregating  near- 
ly 93,000.  This  litigation  was  conducted 
tor  the  estate  by  two  attorneys,— Capt. 
H.  R.  Garden  and  the  late  John  Murray 
Forbes, — under  a  contract  for  a  contin- 
gent fee  of  50  per  cent.,  which  was  paid 
out  of  the  recovery,  and  of  this  payment 
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tbe  appellants  complain  as  being  excess- 
ive. The  evidence  upon  the  point  is  that 
there  was  much  difficulty  In  settling  the 
estate,  and  that  It  became  necessary  to 
institute  several  chancery  snlts,  'which 
were  hotly  contested  for  a  number  of 
years,  and  the  prosecution  of  which  re- 
quired much  time  and  labor  without 
whid)  there  would  have  been  no  recovery. 
Under  all  the  circumstances  the  commis- 
sioner reported  tbe  contract  as  reasona- 
ble, and  there  is  nothing  in  the  record  to 
warrant  this  court  in  holding  differently. 

4;  Lastly,  objection  is  made  to  two  oth- 
er credits  which  were  allowed  the  appel- 
lee; one  the  medical  bill  of  Dr.  Amos  I'ayne 
tor  $140,  the  other  the  bill  of  Dr.  McOnire 
tor  f  165. 20.  A  portion  of  these  bills  wasfor 
attending  thechildren  of  the  testatrix  and 
the  appellee,  but  the  evidence  shows  that 
she  considered  such  bills  as  her  own,  and 
paid  them.  It  is  also  contended  that  the 
Payne  bill  was  improperly  allowed,  be- 
cause barred  by  the  statute  of  limitations. 
Bat  this  does  not  appear  from  the  evi- 
dence, although  the  account  began  in  1862. 
Payments  were  from  time  to  time  made 
upon  it,  and  it  continued  to  run  nntll  the 
death  of  the  testatrix.  We  are  of  opinion 
that  both  credits  were  properly  allowed, 
and  that  the  decree  must  be  affirmed. 
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SFKOIAL  JtJBT— COWTlNPiJJCB — EMlNBJtT  DOMAIH— 
DaMAOES— RsiTASKS  OV  JUBOX — Afpbasancb. 

1.  Under  Code  Va.  I  8158,  providiiifr  that  a 
oonrt  "may  allow  a  special  ]ury, "  the  allowance 
of  a  Hpecial  Jury  Is  not  a  matter  of  right,  but 
rests  In  Uie  sound  discretion  of  the  court. 

3.  The  allowance  of  an  amendment  to  the 
aheriff'B  retnm  on  a  writ  of  summons  is  not 
ground  for  continuance,  though,  before  the 
amendment,  there  was  nothing  to  show  a  valid 
service  of  the  writ,  especially  where  the  case 
had  previously  been  set  for  trial  by  consent. 

8.  Where  the  bill  of  exceptions  states  that 
the  coort,  in  refusing  a  continuance  because  of  the 
absence  of  a  material  witness,  directed  the  wit- 
ness to  be  summoned  to  appear  on  the  next  day, 
to  which  time  the  case  was  adjourned,  error  can- 
not be  predicated  of  the  refuoaL  in  the  absence 
of  a  showing  that  the  witness  did  not  appear  in 
obedience  to  the  summons. 

4.  One  who,  after  the  construction  of  a  rail- 
road, purchases  land  adjacent  thereto,  can  re- 
cover of  the  railroad  companv  for  damages  to  his 
crops  through  the  overflow  of  streams,  owing  to 
the  fact  that,  in  tbe  construction  of  the  railroad, 
no  sufBoient  drains  or  oatiets  for  these  waters 
were  provided. 

5.  It  is  too  late  after  verdict  to  object  for  the 
first  time  to  remarlcs  by  Jurors  in  the  course  of  the 
trial. 

6.  Under  Code  Va.  (  8168,  declaring  that  "a 
Juror  knowing  anytUng  relative  to  a  fact  in  Is- 
sue shall  disclose  the  same  in  open  court, "  error 
cannot  be  predicated  of  a  juror's  saying,  in  regard 
to  certain  testimony  of  plaintlS:  "  xes,  sir;  I 
know  all  about  it.    That's  so. " 

7.  Defendant,  by  appearing  and  pleading  to 
an  action,  waives  all  irregularities  in  the  serv- 
ice and  filing  of  papers. 

IiACT  and  FAUirn.sBOT,  JJ.,  dissenting. 

Error  to  circuit  court,  Norfolk  county. 
Murdaagh  &  Marshall,  for  plantitt  In  er- 
ror.   J.  F.  Crocker,  for  defendant  In  error. 


Lewis,  P.    The  first  of  tbe  numerous 
errors  assigned  is  that  the  circuit  court 
erred  in  overruling  the  motion  for  a  spe- 
cial Jury.    It  appears  from  tbe  bill  of  ex- 
ceptions on  this  subject  that  the  motion 
was  put  upon  the  ground  that  the  case 
was  one  "involving  questions  in  which  a 
whole  magisterial  district  was  luterested, 
and  that  it  would   be  almost  an  impossi- 
bility to  drawfrom  the' Jury-box'  or'Jury- 
list' a  Jury  that  would  not  contain  some 
name  or  names  from  that  district,  and 
that  there  was  much  prejudice  in  that  dis- 
trict  against   t'be    defendant    company; 
but,  [it  Is  further  certified,]  there  being 
produced    no   evidence   or   affidavits   to 
prove  the  grounds  of  the  motion,  the  court 
overruled  it. "    The  question  is  thus  virtu- 
ally presented  whether  the  allowanoe  of 
a  special  jury  is  or  is  not  a  matter  of 
right.    If  it  Is,  there  was  error  In  overrul- 
ing tbe  motion.    If  It  is  not,  then  tbe  rul- 
ing was  correct,  although  It  is  believed 
that,  according  to  the  usnal  practice  in 
the  courts  of  this  state,  a  request  for  a 
special  Jury  Is  rarely  refused.    Blackstone 
says,  in  treating   of  special   juries,  that 
they  were  originally  introduced  In  trials 
at  bar  when  the  causes  were  of  too  great 
nicety  for  the  discussion  of  ordinary  free- 
holders, or  where  the  sheriff  was  suspect- 
ed of  partiality,  though  not  upon  such 
apparent  cause  as  to  warrant  an  excep- 
tion to  bim;    8  Bl.  Comm.   357.    In    bis 
treatise  on  Trial  by  Jury,  (section  72,) 
Proffatt,  after  quoting  this  passage  from 
Blackstone,  lays  It  down  that  a  motion 
for  a  special  Jury  Is  addressed  to  the  discre- 
tion of  the  court.    "And  it  is  evident, "  he 
adds,  "that   certain    reasons  or  circum- 
stances   mast   be   presented  by  a   party 
who  makes  a  motion  for  the  impaneling 
of  such  a  Jury."    In  this  country  It  Is  gen- 
erally a  matter  of  statutory  regulation. 
In  some  of  thestates  amotionfor  a  special 
Jury  is  allowed  as  of  course,  but  It  is  not 
so  in  all  of  them,  nor  Is  it  so  in  this  state. 
The  language  of  our  statute,  now  carried 
Into  section  3168  of  the  Code,  Is  that  "  any 
court,  in  a-case  where  a  Jury  Is  required, 
may  allow  a  special  Jury,"  etc.;  thus  leav- 
Ing  It,  as  at  common  law,  to  the  discre- 
tion of  the  court, — a  discretion,  it  Is  true, 
not  arbitrary,  but  a  sound  Judicial  dlscre^ 
tlon,  to  be  governed  by  settled  principles, 
and  reviewable,  when  exercised,  by  the 
appellate    court.     Each    case,    therefore, 
must  stand  upon  its  own  circumstanceB; 
and,  when  It  appears  from    a  survey   of 
the  whole  record  that  injustice  has  not 
been   done,    the  judgment   of    the   trial 
court  will  not  be  reversed,  although  the 
appellate  court  may  be  of  opinion  that, 
upon  the  showing  made,  a  special  jury 
ought  to  have  been  allowed.    In  such  a 
case,  the  error  is  not  to  the  prejudice  of 
the  party  complaining.    Without,  there- 
lore,  undertaking  to  lay  down  any  more 
precise  rule   on    the  subject,  or  to  Indi- 
cate what  particular  state  of  facts  ought 
to  make  It  proper  to  order  a  special  Jury, 
It  is  enough,  for  the  purposes  of  the  pres- 
ent case,  to  say  that  it  does  not  appear 
that  the  dlsci-fition  of  the  trial  court.  In 
this  instance,  has  been  abused.    The  case 
Is  not  one  in  its  nature  of   exceptional 
difficulty  or  importance,  and  theconrt^ivas 
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oot  bound  to  act  upon  the  ansnpported 
assertion  of  counsel  as  to  the  existence  of 
a  ^neral  prejudice  aeainst  the  defendant 
cunipany  In  the  particular  locality  In 
wlii^b  the  alleged  injory  occurred.  And  It 
may  be  added  that  if  such  prejudice  did  in 
fact  exist,  no  trace  of  it  is  to  be  found  In 
the  verdict,  as  we  shall  presently  see  in  an- 
other RonneetioD.  The  statute,  moreover, 
RiveB  the  right  to  Mther  party  to  a  suit  to 
iiave  any  person  who  is  called  as  a  "Ju- 
ror"  therein  examined  on  oath,  to  ascer- 
tMin  whether  he  is  related  to  either  party, 
or  has  any  interest  in  the  cause,  or  has  ex- 
pressed or  formed  any  opinion,  or  is  sensi- 
ble of  any  bias  or  prejudice  therein ;  and  it 
is  fui'tber  provided  that  the  party  object- 
ins  to  the  juror  may  Introduce  any  com- 
petent evidence  in  support  of  the  objec- 
tion, and  that,  if  it  shall  appear  to  the 
court  that  the  juror  does  not  stand  In- 
ditlereut  In  the  cause,  another  shall  be 
drawn  or  called  and  placed  In  bis  stead 
for  the  trial  of  that  cause.  Code,  §  S1S4. 
Whether  this  privilege  was  exercised  or 
not  In  the  present  case  does  not  appear, 
nor  does  it  appear  that  any  objection  to 
the  Jury  that  tried  the  case,  or  to  any 
member  thereof,  was  made  before  tbe  ver- 
dict was  rendered.  In  Richard's  Case,  11 
Leigh.  6S0.  tbe  defendant,  who  was  an 
alien,  and  indicted  for  perjury,  moved  tbe 
court  for  a  jury  de  wedletate  Uaguaa;  and, 
in  deciding  tbe  case  the  general  court  was 
called  upon  to  construe  tbe  then  statute 
on  the  subject,  tbe  language  of  which  was 
that  "Juries  de  medMtate  Ung^a  may  be 
directed  by  the  courts  respectively."  It 
was  contended  that  this  statute  was  im- 
perative, and  that  the  word  "may"  there- 
io  ought  to  be  construed  as  meaning 
"shall."  But  the  court  held  otherwise, 
saj'ing  It  was  only  intended  to  confer  up- 
on the  courts  the  ancient  common-law 
discretionary  power  to  direct  such  juries, 
if  to  them  It  should  seem  proper.  And  to 
the  same  effect  is  Brown's  Case,  11  Leigh, 

ni. 

Th<*  next  question  relates  to  the  refusal 
of  the  court  togrant  a  continuance  on  the 
motion  of  the  defendant.  The  motion 
was  based  upon  two  grounds.  The  first 
was  that,  before  the  sheriff's  return  on 
the  writ  of  summons  was  amended,  there 
was  nothing  to  sbow  a  valid  service  of 
the  writ.  And  this  Is  not  disputed.  Bail- 
road  Co.  T.  Ashby's  Trustees,  9  S.  E.  Rep. 
1003.  Bat  that  drcumstance  did  not  enti- 
tle the  defendant  to  a  continuance,  espe- 
cially In  view  of  the  fact  that  the  case,  by 
consent,  had  been  previously  set  for  trial 
on  tbe  same  day  on  which  the  order  per- 
mitting the  amendment  was  made.  Tbe 
second  ground  of  the  motion  was  that  the 
d^endant  had  only  the  day  before  learned, 
accidentally,  that  one  Trotman  was  a 
material  witness,  and  that,  although  a 
subpoena  for  him  had  at  once  been  sued 
out,  It  had  not  been  served,  and  the  wit- 
ness was  then  absent.  The  bill  of  excep- 
tions, however,  further  states  that  tlie 
court,  in  overruling  the  motion,  directed 
the  witness  to  be  summoned  to  attend  the 
court  tbe  next  day  at  11  o'clock,  to  which 
hour  tbe  case  was  adjourned.  On  that 
day  tbe  parties  went  to  trial,  and  It  does 
not  appear  that  the  witness  did  not  at- 


tend in  obedience  to  the  summons,  or 
that  any  further  question  concerning  him 
was  raised.  No  error,  therefore.  In  this 
particular  is  apparent  from  tbe  record. 

Tbe  next  assignment  of  error  Is  that  tbe 
circuit  court  erred  in  overruling  the  de- 
murrer to  tbe  declaration.  No  reasons  in 
support  of  this  assignment  are  given,  and. 
upon  careful  Inspection  of  the  declaration, 
we  are  of  opinion  that  the  demurrer  was 
rightly  overruled. 

The  next  question  is  as  to  the  refusal  of 
the  court  to  give  to  the  jury  the  following 
instructions,  oBered  by  the  defendant: 
"  (1)  The  court  instructa  the  jury  that.  If 
they  believe  from  the  evidence  that  the 
plaintiff  purchased  the  property  described 
In  the  declaration  after  the  railroad  was 
built  and  in  operation,  he  cannot  recover 
in  this  action ;  (2)  that  there  is  but  one 
response  in  damages  on  the  part  of  a  rail- 
road company,  for  land  taken  or  injured 
by  it,  under  the  law  of  eminent  domain, 
and  there  Is  no  right  of  recovery  In  his 
alienee,  who  bought  the  property  after  the 
railroad  liad  been  constructed;  (S)  ttaat,if 
the  jury  believe  from  tbe  evidence  that  the 
cause  of  the  injury  complained  of  be  per- 
manent At  tbe  time  of  the  purchase  of  the 
land  in  the  declaration  mentioned,  the 
damages  could  have  been  foreseen  and 
«*stlmated,  and  there  is  no  right  of  recov- 
ery in  the  alienee,  who  pnrcbased  subse- 
quent to  the  opening,  running,  and  oper. 
ating  of  the  railroad."  These  instructions 
were  rightly  refused.  Counsel,  in  support 
of  them,  rely  upon  tbe  recent  case  of  Rail, 
road  Co.  v.  Loeb,  118  III.  203,  8  N.  £.  Rep. 
460:  but  that  case  widely  differs  from  the 
case  at  bar.  There  tbe  plalntitf,  who, 
after  tbe  construction  of  the  railroad,  pur- 
chased property  abutting  on  a  street  in 
which  the  defendant's  tracks  were  laid, 
sued  the  company  tu  recover  damages  al- 
leged to  have  been  sustained  from  the 
operation  of  the  railroad,  by  throwing 
smoke,  cinders,  and  ashes  upon  the  plain- 
tiff's premises ;  and  it  was  held  that  such 
consequences  are  necessarily  inseparable 
from  theoperation  of  a  railroad, -and  must 
therefore  be  considered  as  having  been 
taken  into  consideration  in  estimating  the 
damages  at  the  time  ol  the  original  loca- 
tion of  the  road.  "There  is  no  com- 
plaint, "  said  the  court,  "that  the  railroad 
is  not  properly  constructed,  or  that  It  was 
not  operated  in  a  skillful  and  careful  man- 
ner. "  The  instructions,  moreover,  are  in 
the  teeth  of  the  settled  law  in  this  state, 
aa  declared  In  Railroad  Co.  v.  Daniel,  20 
Orat.844.375,in  which  case  JudgeSTAPLBS, 
speaking  tor  the  court,  said :  "All  the  au- 
thorities agree  that  the  assessment  of 
damages,  under  tbe  statutes  applying  to 
that  subject  ie>  only  a  bar  to  an  action  for 
such  injuries  as  could  properly  have  been 
included  In  such  assessment.  Tbe  commis- 
sioners have  the  right  and  are  bound  to 
presume  the  company  will  construct  its 
works  in  a  proper  manner,  and  they  have 
no  right  to  award  damages  upon  the  sup- 
position that  the  company  will  negligent- 
ly and  Improperly  periorm  Its  work.  A 
failure  to  construct  its  works  In  a  proper 
and  skillful  manner  will  therefore  Impose 
a  liability  for  damages  to  any  one  who 
may  sustain  any  loss  or  injury  by  reason 
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of  Bucta  nejcliBence,  It  being  well  settled 
that  Miich  damages  B^e  not  to  be  consid- 
ered as  included  in  the  estimate  of  the 
commlsslonera."  The  plaintiff  in  that  case 
purchased  the  land  mentioned  in  the  dec- 
laration after  the  constrnction  of  the  rail- 
road, and  the  grounds  of  complaint  there 
were  similar  to  those  ol  the  complaint  in 
the  present  case. 

Objection  is  next  made  to  the  action  of 
the  circuit  court  in  overruling  the  motion 
for  a  new  trial.  This  motion,  also,  was 
based  upon  two  grounds,  namely:  (1) 
That  the  verdict  was  contrary  to  the  evi- 
dence; and  (2)  because  of  the  alleged  mis- 
behavior of  a  Juror.  As  to  the  first  point, 
the  evidence,  not  the  facta,  being  certified, 
we  must  consider  the  coise  hero  as  on  a  de- 
murrer to  the  evidence;  and,  viewing  it  in 
that  light,  it  is  very  clear  that  the  verdict 
to  right.  The  plaintiff,  who  was  examined 
as  a  witness  in  his  own  behalf,  testified 
that  he  is  a  trucker,  and  the  owner  of  a 
truck  farm,  the  same  described  in  the  dec- 
laration; that  be  purchased  it  in  1887, 
after  the  railroad  had  been  constructed 
through  it;  that  several  streams  flow 
through  the  farm,  which  are  crossed  by 
the  railroad ;  that  sulflcient  drains  or  out- 
lets for  these  waters  ha  ve  not  been  pro- 
vided by  the  defendant  company,  in  conse- 
-quence  of  which,  on  several  occasions  in 
the  spring  of  1888,  and  again  in  the  spring 
<it  1889,  the  water  was  dammed  up,  and 
overflowed  the  plaintiff's  land  on  the 
north  side  of  the  railroad,  thereby  almost 
«ntirely  destroying  the  plaintiff's  crops  on 
16  or  17  acres  of  land  on  that  side  of  the 
road;  and  that  the  crops  on  the  south 
side  were  damaged  by  the  water  percolat- 
ing through  the  soil  from  the  north  side. 
He  further  stated  that  he  bad  about  BO  or 
70  acres  in  cultivation ;  and  that  bis  dam- 
ages were  not  less  than  91.500;  and  that, 
notwithstanding  his  frequent  complaints 
to  the  railroad  authorities  about  the  mat- 
ter, they  failed  to  repair  the  wrong,  al- 
though they  often  promised  to  do  so.  An- 
other witness,  W.  B.  Carney,  a  farmer  liv- 
ing in  the  neighborhood,  concnrred  in  the 
opinion  that  the  drainage  provided  by  the 
defendant  company  on  the  plaintiff's  land 
was  inadequate.  He  said  be  had  seoi  the 
water  dammed  up  there  to  quite  a  consid- 
erable height,  and  thought  the  plaintiff 
had  been  damaged,  by  reason  of  this  in- 
sufficient drainage,  not  less  than  $1,500. 
Several  other  witnesses  testified  to  the 
same  effect,  except  that  they  did  not  state 
the  extent  to  which,  in  their  opinion,  the 
plaintiff  had  been  damaged.  The  verdict 
was  for  f  1,000.  Several  witnesses,  em- 
ployes of  the  defendant,  testified  on  the 
other  side,  giving  it  as  their  opinion  that 
the  drainage  was  ample.  But,  as  this  evi- 
dence is  in  conflict  with  that  for  the  plain- 
tiff, it  must  be  rejected;  and.  If  the eri- 
deuce  for  the  plaintiff  shows  anything,  it 
shows  he  has  been  damaged  not  less  than 
the  amount  found  by  the  jury. 

As  to  the  second  point,— namely,  the  al- 
leged misbehavior  of  a  Juror,— the  facts, 
as  stated  in  the  defendant's  seventh  bill  of 
exceptions,  are  tliese:  The  plaintiff,  in 
testifying,  remarlced  that  he  had  frequent- 
ly notified  the  railroad  company  of  the  de- 
fective drainage,  above  mentioned,  and 


that  "be  bad  not  wished  to  bring  suit." 
Whereupon  one  of  the  Jurors  said:  "Then 
you  had  to  do  it  in  sett-defense."  The 
plaintiff  then  went  on  to  say  that  he  had 
more  lend  in  cultivation  south  of  ttae  rail- 
road than  north  of  it,  and  that  the  land 
and  the  crops  on  the  sooth  side  were 
greatly  damaged  by  reason  of  the 
dammed-up  water  on  the  north  side  soak- 
ing through  to  the  opposite  side.  At  this 
point,  the  same  juror  said:  "Yes,  sir;  I 
know  all  about  it.  That's  so."  The  re- 
mark, howercr,  does  not  appear  to  bnve 
excited  any  criticism  at  the  time,  and  it 
is  certified  as  a  fact  in  the  bill  of  excep- 
tions that  no  objection  on  that  ground 
was  made  by  the  defendant  until  after  the 
verdict  had  been  rendered.  The  objection, 
therefore,  came  too  late.  The  defendant, 
if  dissatisfied  with  the  remarks  of  the 
Juror,  should  have  objected,  and  called  the 
attention  of  the  court  to  the  matter  at 
the  time,  and  not  have  contented  himself 
with  taking  the  chances  of  a  favorable 
verdict,  and  afterwards  raising  the  objec- 
tion when  the  decisAon  had  been  rendered 
against  him.  Parties  ooghtnot  to  be  per- 
mitted to  experiment  with  Judicial  pro- 
ceedings in  that  way.  By  their  silence, 
undersuch  circumstances,  they  ought  to  be, 
and  are,  considered  as  having  waived  the 
objection.  But,  aside  from  this,  there  Ik 
nothing  in  the  objection,  it  is  evident 
that  the  plaintiff,  in  giving  his  testimony, 
sought  to  produce  the  impression  on  the 
minds  of  the  jury  that  be  was  averse  to 
bringing  a  suit,  and  finally  did  sue  only 
after  repeated  attempts  on  his  part  to 
have  his  wrong^s  redressed  out  ol  court 
had  failed.  And  It  was  this,  no  doubt, 
that  brought  forth  the  apparently  harm- 
less remark  of  the  Juror  first  above  men- 
tioned. And  as  to  the  subsequent  re- 
mark of  the  juror,  approving  what  the 
plaintiff  had  Just  said,  and  adding  that  be 
knew  all  about  It,  that  was  no  more  than 
complying  with  the  mandate  of  the  stat- 
ute, which  declares  that  "a  Juror,  know- 
Ing  anything  relative  to  a  fact  In  issue, 
shall  disclose  the  same  in  open  court." 
Code,  S  3168.  In  any  view,  therefore,  the 
exception  was  not  well  taken. 

The  next  and  last  assignment  of  error  re- 
lates to  the  overruling  of  the  motion  In  ar- 
rest of  Judgment.  The  grunod  of  this  mo- 
tion was  that  the  declaration  was  filed  at 
rules  before  the«uitwa8  brought,  and  not 
afterwards.  The  writ  Is  date<l  June  27, 1S89, 
and  was  retumabletothesecoud  July  rules 
of  that  year.  The  record,  as  certified  by  the 
clerk  of  tbe  court  below,  states  that  the 
declaration  was  filed  at  the  last-men- 
tioned rules,  and  the  subsequent  proceed- 
ings at  rules,  as  set  out  in  the  transcript, 
appear  to  have  been  regular.  The  defend- 
ant, however,  in  support  of  the  motlou  in 
arrest  of  Judgment,  introduced  the  rule^ 
book,  from  which  it  appears  that  the  dec- 
laration was  filed  at  the  second  June 
rules:  and  npon  this  ground  it  is  con- 
tended that  the  motion  onghtto  have  been 
granted,  and  the  proceedings  dismissed. 
A  sufficient  answer,  however,  to  this  po* 
sltion  is  that,  by  appearing  and  pleading 
to  the  action,  the  objection  was  waived. 
It  was  certainly  too  late  to  raise  it  after 
tbe  verdict  was  rend««d.   As  was  decided 
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to  Harve;  v.  Skip  with,  16  Grat.  410:  "  Ob- 
jections which  du  not  go  to  the  substance 
of  an  action  are  treated  as  waived  it  not 
made  when  the  occasion  for  them  arises." 
In  that  case  the  sheriff's  retnm  on  the 
writ  of  sammons  instituting  the  salt  was 
confessedly  detective;  bat,  as  the  objection 
thereto  was  not  made  until  after  a  motion 
for  a  continuance  and  a  plea  to  the  mei^ 
Its, it  was  held  to  have  come  too  late.  It 
is  a  well-established  rule,  said  the  court, 
that  a  defendant,  by  appearing  and  plead- 
ing to  the  action,  or  by  taking  or  assent- 
ing to  a  continuance,  waives  all  defects  in 
the  process  and  in  tira  service  thereof.  By 
so  doing,  he  makes  himself  a  party  to  the 
record,  and  thereby  recognises  the  case  as 
in  court,  and  it  is  too  late  tor  him  after- 
wards to  say  he  has  not  been  regmlarly 
brought  into  court.  In  the  analogous 
case  of  Crelghton  v.  Kehr,  20  Wall.  8,  the 
court  said :  "A general  appearance  waives 
all  question  of  the  service  of  process.  It 
is  equivalent  to  a  personal  service.  The 
question  of  Jurisdiction  only  is  saved.  If 
there  was  error  in  the  commencement  of 
this  action  by  reason  of  a  defective  notice, 
or  otherwise,  it  was  cured  by  the  appear- 
ance. "  The  principle  of  these  cases  applies 
to  the  present  case,  and  the  Judgment 
must  be  affirmed. 

Rksabdso.n  and   Hinton,  JJ.,  concor. 
Lact  and  Fauntlbboy,  J  J.,  dissent. 


Ocean  8.  S.  Co.  v.  Chrnbx. 
(^upneme  Court  of  Oeorffla.    Deo.  1,  1890.) 
Nkouoixci  or  Fellow-8sbta.kt. 
A  laborer  engaged  In  loading  a  vessel,  and 
placed  at  the  hatchway  to  give  warning  when 
Mies  were  thrown  down,  and  those  engaged  in 
throwing  down  the  bales,  are  fellow-servants  of 
a  laborer  employed  to  receive  and  store  them  be- 
low, and  the  latter  cannot  recover  from  the  mas- 
ter for  injuries  received  from  being  struck  by  a 
bale  thrown  down  withont  warping,  whether  the 
negligence  was  that  of  the  hatch-tender  or  of 
others,  who  threw  the  bale  down  in  his  absence. 

Error  from  city  court  of  Savannah; 
Hardbn,  Judge. 

LMWtoa  &  Cunnln/rb»ta,  for  plaintiff  in 
error.  J.  B.  Sansujr,  for  defendant  In  er- 
ror. 

SiMuoxs,  J.  We  think  the  conrt  erred 
In  not  granting  a  new  trial  In  this  case. 
The  evidence  clearly  shows  that  the  com- 
pany had  placed  a  man  at  the  hatchway 
to  gire  notice  t^  the  hands  below.  The 
foreman  testified  that  the  batch-tender 
was  at  the  hatchway  about  16  minutes 
liefore  the  accident,  and  was  in  the  dis- 
cbarge of  his  duty.  Middleton,  one  of  the 
platatlfl'B  witnesses,  testified  that  ttiere 
were  some  bales  that  came  down  before 
the  one  that  hit  Cheney,  and  when  they 
came  a  warning  was  given,  and  all  got 
ont  of  the  way,  and  nobody  was  hurt. 
This  shows  that  a  person  had  been  placed 
to  attend  the  hatchway,  and  give  warn- 
ing to  those  below ;  but  it  seems  that  no 
warning  was  g^iven  when  the  bale  which 
hurt  Cheney  was  thrown  down.  The 
hatch-tender  was  usually  the  engine-driver, 
or  one  of  the  bands  employed  to  assist  in 
loading  the  vesaeL    It  appears  that  no 


special  person  was  designated  for  this 
service,  but  that  the  hatch-tender  "  was 
Indifferently  from  the  laborers. "  -He  was 
engaged  by  the  company  in  the  same  busi- 
ness that  all  the  other  bands  of  the  gang 
were  engaged  In,  to-wit,  the  loading  of 
the  vessel  with  freight.  He  was  therefore 
a  co-employe  with  the  other  persons  en- 
gaged in  this  business;  and  if,  when  sta- 
tioned at  the  hatchway  for  the  purpose  of 
giving  notice  to  the  hands  below,  hefalled 
to  give  tha  t  notice,  or  if  he  absented  himself 
from  the  hatchway,  and  while  absent  some 
other  person  engaged  in  the  business  threw 
the  bale  down  Into  the  hold,  without  no- 
tice to  Those  below,  and  the  plaintiff  was 
thereby  injured,  it  was  in  consequence  of 
the  negligence  of  a  co-employe,  and,  under 
the  law,  he  cannot  recover  for  suoh  negli- 
gence. W^e  do  not  think  it  makes  any  dif- 
ference wbethertbe  bale  was  thrown  when 
the  hatch-tender  was  present  and  failed 
to  give  notice,  or  whether  in  bis  absence 
some  other  co-employe  threw  the  bale 
down;  in  either  case  it  would  be  the  neg- 
ligence of  a  co-employe.  It  would  be  the 
negligence  of  the  batch-tender  in  not  giv- 
ing notice,  or  in  absenting  himself  from 
the  hatchway :  or,  in  case  it  was  done  In 
the  hatch-tender's  absence,  the  negligence 
of  some  other  co-employe  in  throwing  the 
bale  down  without  notice.  While  this 
plaintiff  seems  to  be  a  poor  man,  and  to 
have  been  dreadfoUy  hurt,  and  while  we 
sympathise  with  him  greatly  in  his  mis- 
fortune, we  are  compelled,  under  our  sense 
of  duty,  to  hold  that,  under  this  evidence, 
the  law  does  not  entitle  him  to  recover 
from  this  steum-ship  company.  Judg- 
ment reversed. 


McNallt  v.  Savannah  F.  ft  W.  By.  Co. 

(Supreme  Court  cf  Oeorgia.    Deo.  1,  1890.) 
HiiSTCB  AKD  Bbbvaxt— Naauossox  —  DBTSOnVB 

TOOI.8. 

A  "swage"  in  a  railroad  shop  bad  become 
battered  and  barred,  by  reason  of  which  a  flake 
of  lion  was  knocked  ofl,  and  struck  in  the  eye  an 
employe,  who  had  gone  to  the  shop  to  get  a  bolt 
needed  la  his  work.  It  was  shown  that  the  im- 
plement was  in  "average  condition,"  though  one 
witness  testifiea  that  it  was  not  l^per  for  use, 
and  shoald  have  been  repaired,  field,  that  there 
was  no  evidence  of  negligence. 

Error  from  city  court  of  Savannah; 
Harden,  Judge. 

Denmark,  Adama  <ft  Adama,  for  plain- 
tiff in  error.  Chlsholm,  Erwtn  4k  Da  Big- 
non,  for  defendant  in  error. 

Blandford,  J.  The  plaintiff  in  error 
brought  his  action  against  the  defendant 
In  error  for  damages  on  account  of  an  in- 
jury which,  he  alleged,  he  received  in  con- 
sequence of  the  company's  negllgeDce  In 
not  furnishing  a  safe  and  proper  tool  called 
a  "swage,"  to  be  used  by  its  workmen, 
the  said  swage  having  been  used  for  such 
a  length  of  time  that  it  had  become  bat- 
tered and  burred,  by  reason  of  which  de- 
fect a  flake  of  iron  was  knocked  off  of  the 
same,  and  struck  him  in  the  eye,  whereby 
he  was  injured.  He  was  an  employe  of 
the  defendant  company,  as  well  as  those 
operating  with  the  swage,  but  his  place 
of  labor  was  elsewliere;  his  call  at  the 
shop  b^ng  to  procure  a  bolt  which  was 
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needed  In  his  department  of  work.  He  re- 
covered a  verdict  In  the  court  below.  The 
defendant  moyed  the  court  for  a  new  trial 
npon  several  grounds,  which  waa  K^auted ; 
and  plaintiff  filed  bis  bill  of  exceptions  to 
the  grant  of  a  new  trial,  and  says  the 
same  was  error.  We  have  carefully  exam- 
ined the  evidence  in  this  record,  and  are 
satisfied  that  the  injury  to  the  plaintiff 
was  the  result  of  a  mere  accident. — a 
thing  not  reasonably  to  be  expected, — a 
rare  and  peculiar  accident.  The  implement 
is  by  the  eTidcnce  shown  to  have  been  in 
average  condition.  It  is  true  there  is  a 
witness  who  testifies  that  the  implement. 
In  the  condition  in  which  it  was,  was  not 
proper  for  use,  and  should  have  been  re- 
paired ;  but  the  company  had  discharged 
its  duty  to  the  public,  or  mere  visitors  to 
the  shop,  by  keeping  the  tool  in  average 
condition.  Most  tools  are  In  some  degree 
dangerous.  Ho  we  think,  upon  consider- 
ing aU  the  evidence  in  the  case,  that  the 
court  should  have  granted  a  new  trial, 
as  it  did,  and  should  continne  to  do  so, 
unless  the  case  is  strengthened  by  addi- 
tional evidence.  The  croBs-biil  of  excep- 
tions Is  dismissed,  and  the  Judgment  of  the 
court  below  granting  a  new  trial  is  af- 
firmed. 


Lee  et  al.  ▼.  Arnsoorff. 
{Suprtme  Court  of  Otorgia.    Dec.  1, 1890.) 

JUDOXBMT — ^EQUrr^BLB  RSUXT. 

A  petition  to  vacate  a  judgment  rendered 
in  a  lastice'B  court  alleged  that  the  defendant 
had  been  prevented  from  defending  by  the  traud 
of  the  plaintiff  and  his  counsel  in  stating  to  tdm 
thai  the  case  would  be  dismissed.  Defendant 
testified  that  the  plaintiff's  counsel  told  him 
that  the  case  would  not  be  tried  at  the  April  term. 
The  lad«nent  was  dated  April  4th,  but  was  in 
fact  rendered  at  the  Hay  term,  at  which  the  de- 
fendant did  not  appear  to  defend.  The  Judgment 
was  entered  on  the  summons  issued  by  tiie  jus- 
tice!, but  not  on  his  docket.  Held,  that  the  de- 
fendant had  not  proved  the  case  stated  in  his  pe- 
tition, and  that  tne  judgment  oould  not  be  en- 
joined because  of  the  tailare  of  the  justioe  to  ea- 
ter it  on  his  docket. 

Error  from  superior  court,  EflBngbam 
county ;  Fallioant,  Judge. 

H.  B.  Strange  and  D.  H.  CIatic,tor  plain- 
tiffs in  error.  A.  C.  Wright,  for  defendant 
in  error. 

Blandfobd,  J.  This  was  a  petition 
filed  by  the  defendant  in  error  agalast  the 
plalntlHs  in  error  praying  an  injunction, 
and  also  praying  that  a  certain  judgment 
rendered  in  ajnstlce'scnurt  against  him. 
In  favor  of  the  plaintiffs  in  error,  be  set 
aside,  and  a  perpetual  injunction  granted 
to  prevent  the  plaintiffs  in  error  from  en- 
forcing a  certain  execntion  issued  upon 
said  judgment.  The  ground  stated  in  the 
petition  is  that  the  judgment  was  ob- 
tained by  fraud,  in  that  the  defendant  in 
error,  while  the  case  was  pending  and  be- 
fore judgment,  was  prevented  from  ap- 
pearing and  defending  the  action,  by  rea- 
son of  the  fraud  on  the  part  of  Lee  and  his 
counsel  In  stating  to  him  that  the  case 
would  be  dismissed,  whereupon  he  called 
the  attention  of  the  justice  of  tlie  iteace  to 
the  matt«r,  who  assured  him  tbat  be 
might  rely  upon  said  statements  made  to 


tafm  by  counsel  for  Lee.  The  parties  went 
to  trial  upon  the  petition  and  answers, 
and  the  petitioner  himself  testified  sub- 
stantially tbat  neither  Lee  nor  bis  counsel 
nor  the  justice  of  the  peace  bad  ever  actual- 
ly assured  him  tbat  the  case  would  be  dls- 
mlssed,  but  he  thought  it  would  be  dis- 
missed from  what  Strange  said,  but  that 
the  case  was  ready  for  trial  at  the  April 
term,  1889,  of  the  justice's  court,  and 
that  counsel  for  Lee  (who  was  the  plain- 
tiff  in  the  justice's  court)  said  to  him  the 
case  would  not  be  tried  at  tbe  April  term, 
as  he  had  some  important  business  to  at- 
tend to  lu  an  adjoining  county ;  that  be 
(petitioner)  agreed  to  this:  and  that 
thereafter  a  Judgment  was  rendered 
against  him  by  tbe  Justice  of  tbe  peace  at 
tbe  instance  of  the  plaintiff,  which  judg- 
ment was  dated  the  4tb  of  April.  Tbe  evi- 
dence offered  by  the  pialntiBs  in  error 
Bbowed  that,  while  the  judgment  was  dat- 
ed April  4th,  it  was  in  fact  rendered  at  thn 
May  term  of  the  court,  at  which  term  tbe 
defendant  in  error  was  not  present,  and 
did  not  appear  to  defend  the  suit.  The 
Judgment  was  entered  npon  the  summons 
issued  by  the  Justice,  but  not  upon  the 
docket  of  tbe  court.  Section  457  of  the 
Code  provides  that  justices  of  the  peace 
have  authority,  and  it  is  their  doty,  to 
keep  a  docket  of  all  causes  brought  before 
them,  in  which  must  be  entered  the  names 
of  the  parties,  tbe  returns  of  tbe  officer, 
and  the  entry  of  tbe  judgment,  specifying 
its  amount  and  the  day  of  its  rendition. 
See  Greene  v.  Oliphant,  64  Ga.  666.  567.  If 
this  Judgment  had  never  been  entered  upon 
the  docket  of  the  justice  of  the  peace,  (the 
place  where  it  should  have  been  entered.) 
then  the  remedy  of  the  defendant  in  error 
would  not  have  been  Injunction,  or  a  peti- 
tion in  the  nature  of  a  bill  in  equity.  We 
do  not  say  whether  the  Judgment  could 
ha ve  been  entered  aune  pro  tuuc  ornot.  as 
that  point  Is  not  Iietore  as.  The  verdict  of 
tbe  jury  finding  in  favor  of  the  defendant 
in  error  was  unwarranted  by  the  law  and 
the  evidence  in  the  case,  and  it  was  the 
duty  of  tbe  court  to  have  granted  n  new 
trial  as  asked  for  by  tbe  plaintlfls  in  er- 
ror, as,  in  our  opinion,  there  sbonld  have 
been  no  recovery  in  bis  behalf.  We  tbink, 
however,  under  the  allegations  In  the  pe- 
tition, that  thecourt  did  right  to  overrald 
tbe  demurrer  to  the  petition;  but  the  evi- 
dence of  tbe  defendant  la  error  makes  an 
entirely  diftarent  case  from  tbe  allegations 
in  his  petition.  Indeed,  his  own  evidence 
makesnocasefor  a  recovery  by  him.  The 
Judgment  is  reversed. 

Richmond  9c,  D.  R.  Co.  t.  Allison. 
(Supreme  Cowt  of  Oeoivia.    Hov.  10,  lasa) 
Mbasubb  or  Damjlozb  roa  Tobtb — E^vIOMNcs. 

1.  In  an  action  for  personal  injuries,  whore 
plaintiff  claims  damages  for  permanent  injuries, 
it  Is  proper  to  charge  that  "no  fixed  rule  exists 
for  estimating  this  sort  of  damage, "  and  to  leave 
the  measure  of  such  damages  to  the  jury  under 
all  the  circumstances  of  the  case. 

'J.  Evidence  to  show  plaintiff's  prospects  of 
promotion  in  his  employment  in  the  postal  serr- 
ice,  had  he  not  been  injured,  is  inadmissible  oo 
the  question  of  damages,  where,  it  appeiirs  that 
there  were  no  vacancies  in  the  class  above  his 
at  the  time  of  the  injury,  but  that  two  vacaaoM 
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occurred  within  trom  tliree  to  six  months  there- 
after, that  there  were  two  other  employes  in 
plaintiff's  class,  whose  chances  for  promotion 
were  as  good  as  his;  that  political  considerations 
enter  somewhat  into  such  appointments;  and  that 
there  was  no  certainty  that  vaoancies  in  bigher 
classes  would  be  filled  trom  the  lower  classes. 

Error  from  dty  court  of  Atlanta ;  Van 
Eppes,  JadgH. 

Tbe  ofBclal  report  la  sabbtantlally  fis 
follows:    AllisoD  sned  tbe  railroad  coin- 
pany  tor  damages  tor  personal  Injuries. 
He  allcgced  in  hts  declaration,  amons  other 
thinKS,  that,  at  the  time  he  was  Injured, 
he  was  a  postal  clerk,  earning:  fl,lSO  a 
year,   with  prospects    tor  an  Immediate 
promotion  to  a  salary  offLSOOa  year,  and 
excellent   prospects  for  promotion  In  his 
life  beyond   tbe  bigrbest  wages  paid   to 
postal  clerks;  and  that,  when  bewas  bart, 
he  was  22  years  old.    He  also  set  forth 
the  nature  and  effect  of  tbe  injuries  Inflict- 
ed upon  him.    Tbe  Jury  found  for  plaintiff 
$11,^0,  and  defendant  mored  for  a  new 
trial  upon  the  following  grounds:    (1-4) 
Verdict  contrary  to    law,  etc.,  such    in 
amonntaa  toshow  undue  prejudice  against 
defendant,  and  to  shock  tbe  moral  aepse, 
and  disproportionate  to  tbe  injuries  in- 
flicted,   (a)  Error  in  charging:  "Another 
Item  of  damages  alleged  by  the  plaintiff  Is 
for  permanent  Injuries.    He  says  that  he 
has  been    permanently  Injured,  and,  by- 
reason  thereof,  bis  capacity  to  work  and 
earn   money  by  his  labor  throughout  his 
future  Hie  has  been  practically  destroyed. 
If  tbis  be  true,  be  would  be  entitled  to  fur- 
ther compensation  on  that  account.    The 
burden  is  on  the  plaintiff  to  show  the  fact 
that  bis  capacity  to  labor  and  earn  mon- 
ey baa  been  permanently  Impaired,  and 
the  extent  of  sncb  impairment,  or  to  fur- 
oteh  dJitn  to  the  jury,  trom  which  they 
may  be  able  to  ascertain  his  financial  loss 
In  this  respect.    In  passing  upon  thlsques- 
tion,  yon  would  ascertain,  from  the  evi- 
dence, -whether  tbe  plaintiff's  capacity  to 
labor  and  earn  money  is,  in  point  of  fact, 
practically  destroyed  or  in  part  Impaired 
by  bis  injories,  and,  If  so,  tbe  extent  of 
such  impairment,  and  whether  It  will  ex- 
tend to  the  future,  and  through   the  re- 
mainder of  his  life;  and  If  yon  so  find  you 
will  award  him  such  a  sum  as  you  think 
reasonable  and  Just  In  view  of  the  evi- 
dence, and  tbe  extent  uf  such  Injury,  and 
in  view  of  all  the  facts  and  circumstances 
of  this  case,  as  disclosed  to  yon  In  the  evi- 
dence.    If  you  believe  from  the  evidence 
that  tiie  plaintiff  has  not  suffered  any  per- 
manent injury  as  the  result  of  the  injuries 
mentioned  in  the  evidence,  you  would  not 
allo-w   blm  anything  In  tlie  way  of  dam- 
aerea  for  a  permanent  Injury.     No  fixed 
rule  exists  for  estimating  this  sort  of  dam- 
age.    The  plaintiff's  age,  his  habits,  his 
Btrenf;th.  sex,  vocation,  the  rate  uf  wages 
earned  by  him  in  the  past  by  his  labor,  bis 
pruHi)ectB  of  obtaining  steady,  remunera- 
tive enaployment  In   the  future,  prospects 
of  increased  earnings  in  the  future  by  addi- 
tional   experience   and  skill    acquired,  If 
there  be  evldoice  on  this  point,  and   that 
evidence  in  your  opinion  is  definite  and 
tangible,  these  circumstances,  in  bo  lar  as 
tbey  may  l>e  illustrated  by  the  evidence, 
are  all  cinmmsrtances  proper  to  be  taken 
v.l2s.E.no.8— 23 


into  account.  Diminution  of  his  ability 
to  work,  if  likely  to  occur  by  grrowlnft 
years  and  Infirmities  of  age,  is  also  to  be 
considered,  and  a  proper  deduction  should 
be  made  on  that  account. "  (6)  Error  in 
charging:  "Since  the  plaintiff  would,  if  h» 
bad  not  been  hurt,  have  received  the  fruits 
of  his  labor  year  by  year  as  earned,  but 
must  now  receive  the  sum  awarded.  If 
any,  for  i>ermanent  injuries,  in  cash,  all  at 
once  by  your  verdict,  it  would  be  your 
duty  to  reduce  the  sum,  when  ascertained, 
to  its  present  cash  value."  (7)  Error  In 
charging:  "The  mortality  and  annuity 
tables  have  been  Introduced  in  evidence, 
and  the  mean?  of  ascertaining  tbe  conclu- 
sions  reached,  by  pursuing  their  methods, 
will  appear  to  you  upon  examination  of 
those  tables.  These  tables  ma.y  be  looked 
to  by  you  in  determining  the  question  of 
what  the  future  earnings  of  the  plaintiff 
are  worth  paid  down  to  him  now,  in  cash, 
all  at  once,  which  hare  been  cut  off  by  his 
injury.  If  any  have.  These  tables  are  not 
binding  upon  tbe  jury  as  such,  but  may 
be  used  by  you  as  aids  or  helps  to  the  con- 
clusion sought,  and  are  to  be  considered 
by  you  along  with  tbe  otherevidence  bear- 
ing upon  the  same  point.*'  Defendant 
contends  that  the  error  in  tbe  above 
charge  is  In  stating  to  the  Jury  that  "  tbe 
means  of  ascertaining  the  conclusion 
reached  by  pursuing  their  methods  will  ap- 
pear to  you  upon  examination  of  those 
tables."  In  this  case  the  note  attached  to 
the  annuity  table,  as  set  forth  in  the  70 
Ga.,  was  not  Introduced  to  the  Jury. 
Plaintltt's  counsel  introduced  In  evidence 
printed  copies  of  the  Carlisle  Mortality 
Table  and  the  Annuity  Table,  as  found  In 
70  Ga.,  but  without  tbe  note  explaining 
their  use.  The  seventieth  volume  of 
Oeurgin  Reports  was  not  banded  to  the 
jury.  There  were  no  means  by  which  the 
jury  could  instruct  themselves.  In  the  ab- 
sence of  a  charge  explaining  how  the 
tables  were  to  be  used.  The  coprt  mani- 
festly used  the  method  pursued  by  him. 
In  charging  where  such  note  was  before 
the  Jury,  which  charg:e,  in  this  case,  was 
inapplicable,  and  error.  (8)  Error  In 
striking  B.  F.  Wyly,  Jr.,  for  cause  over  ^ 
the  objection  of  defendant,  under  the  fol- 
lowing facts:  Before  the  jury  was  strick- 
en, Mr.  Hoke  Smith,  of  counsel  for  the 
plaintiff,  stated  that  be  had  a  contingent 
fee  in  the  result  of  the  litigation  and  that 
the  Juror,  B.  F.  Wyly,  Jr.,  was  related  to 
blm,  and  that  the  wife  of  the  juror  was 
also  related  to  him.  Counsel  for  defend- 
ant stated  to  the  court  that.  If  such  rela- 
tionship existed,  the  defendant  would 
waive  It.  Discussion  then  arose  over  an- 
other Juror,  and,  when  that  wasover,  Mr. 
Hoke  Smith  again  stated  to  the  court 
that  on  account  of  Mr.  B.  F.  Wyly,  Jr., 
being  bis  client,  and  his  confidential  friend, 
as  well  as  his  relative,  to  relieve  him  from 
any  embarrassment  which  might  be  caused 
from  trying  a  case  In  the  result  of  which 
Mr.  Smith  was  interested,  he  would  have 
him  stricken  for  cause,  on  the  sole  ground 
that  relationship  to  counsel  having  a 
contingent  fee  would  not  disqualify.  To 
this,  counsel  for  defendant  objected.  The 
court  directed  the  Juror  to  stand  aside  for 
cause,  and  hia  place  was  filled  by  a  tales- 
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man.     B.  P.  Wyly,  Jr.,  was  one  of  the 

Jurors  regularly  drawn  for  service  at  that 
term  of  the  court.  Defendant  contends 
that  It  was  error  In  the  court  to  set  a^lde 
such  Juror,  without  some  evidence  of  rela- 
tionship. Defendant  contends  further 
that  it  was  error  to  set  aside  the  Jnror 
for  cause,  even  though  related  to  Mr.  Hoke 
Smith,  after  defendant  had  waived  the 
relatlonshii*.  Defendant  further  contends 
that,  if  related  at  all  to  Mr.  Hoke  Smith, 
It  was  so  remote  as  not  to  be  the  ground 
of  a  challenge  for  cause.  (9)  Error  In  ad- 
mitting the  following  evidence:  "Ques- 
tion. How  soon  after  his  Injury  [referring 
to  Mr.  Allison]  were  there  any  vacancies 
at  which  promotions  could  have  taken 
place?  Answer.  Vacancies  were  shortly 
afterwards;  say  certainly,  in  the  coarse 
of  the  next  three  to  six  months,  I  think, 
after  Allison  was  hurt.  According  to  Mr. 
Allison's  standing,  and  the  clasnlflcation 
which  I  gave,  his  prospects  for  promotion 
to  one  of  these  places  was  good. "  De- 
fendant objected  to  this  testimony,  and 
to  all  other  evidence  of  the  said  witness, 
tending  to  show  prospects  of  promotion, 
as  being  simply  the  opinion  of  thewitnens, 
and  as  showing  a  poRsibility  too  remote 
to  be  the  basis  of  consideration  by  the 
Jury,  iu  finding  damages.  In  connection 
with  the  eighth  ground  of  the  motion,  the 
defendant  produced,  an  aflidavit  to  the 
effect  that  affiant  applied  to  Mr.  Smith  to 
ascertain  the  relationship  which  the  Juror, 
Wyly,  bore  to  him,  and  was  informed  that 
the  Juror's  mother  and  the  grandmother 
of  Smith  were  first  cousins.  Deponent 
also  applied  to  Wyly,  who  stated  that  he 
was  unable  to  give  the  information,  and 
be  did  not  know  what  the  relationship 
was. 

Jackson  A  Jackson,  for  plaintiffs  in  er- 
ror. Hoke  &  Burton  Smltb,  for  defendant 
In  error. 

SniHONB,  J.  1.  Allison  sued  the  railroad 
■company  for  damages,  and  obtained  a  ver- 
-dict.  The  railroad  company  moved  for  a 
>new  trial,  upon  several  grounds,  which 
'Will  be  found  in  the  official  report.  The 
Tlew  we  take  of  the  case  renders  it  unnec- 
-essary  to  discuss  any  of  these  gronds  ex- 
cept the  fifth  and  the  ninth.  The  fifth  is 
as  follows:  "Because  the  court  erred  In 
-charging  the  jury  as  follows:  'Another 
Item  of  damages  alleged  by  the  plaintiff  is 
lor  permanent  injuries.  He  says  that  he 
has  been  permanently  injured,  and,  by  rea- 
son thereof,  his  capacity  to  work  and  earn 
money  by  his  labor  throughout  his  future 
life  has  been  practically  destroyed.  If 
this  be  true  he  would  be  entitled  to  fur- 
ther compensation  on  that  account.  The 
burden  is  on  the  plaintiff  to  show  the  fact 
that  bis  capacity  to  labor  and  earn  money 
has  been  permanently  impaired,  and  the 
extent  of  such  inipalmient,  or  to  furnish 
data  to  the  jury,  from  which  they  may  be 
able  to  ascertain  his  financial  loss  In  this 
respect.  In  passing  upon  this  question, 
you  would  ascertain  from  the  evidence 
whether  the  plaintiff's  capacity  to  labor 
and  earn  money  is,  in  point  of  fact,  prac- 
tically destroyed,  or  in  part  impaired,  by 
his  injuries,  and,  if  so,  the  extent  uf  8ui:h 
impairment,  and  whether  it  will  extend 


to  the  future,  and  through  the  remainder 
of  his  life;    and.  If  yon  so  find,  you  will 
award  him  such  a  sum  as  yon  think  rea- 
sonable and  Just,  in  view  of  the  evidence 
and  the  extent  of  such  injury,  and  in  view 
of  all  the  facts  and  circumstances  of  this 
case,  as  disclosed  to  you  in  the  evidence. 
If  you  believe  from  the  evidence  that  the 
plaintiff  has  not  suffered  any  permanent 
injury  as  the  result  of  the  injaries  men- 
tioned in  the  evidence,  you  would  not  al- 
low him  anything  in  the  way  of  damages 
for  a  permanent  injury.    No  fixed  rnle  ex- 
ists for  estimating  this  sort  of  damage. 
The  plaintiff's  a^e,  his  habits,  his  strength, 
sex,  vocation,  the  rate  of  wages  earned 
by  him  iu  the  past  by  his  labor,  bis  pms- 
pects  of  obtaining  steady,  remunerative 
employment  in  tfaefntore,  prospects  of  in- 
creased earnings  in  the  future   by  addi- 
tional experience   and   skill   acquired,  if 
there  be  evidence  on  this  point,  and  that 
evidence,  in  your  opinion,  is  definite  and 
tangible,  these  circumstances,  in  so  far  as 
they  may  be  illustrated  by  the  evidence, 
are  all  circumstances  proper  to  be  taken  in- 
to account.'  "     The  plaintiff  in  error  ob- 
jects to  that  portion  of  the  charge  set  out 
which  says,  "No  fixed  rule  exists  for  esti- 
mating this  sort  of  damage, "  and  innists 
that  a  fixed  rule  does  exist,  to-wit,  that 
such  a  sam  should  be  allowed  the  plaintiff 
as  would  make  his  future  Income  the  same 
as  it  would  have  been  had  he  not  been  in- 
jured, taking  into  consideration  the  prob- 
abilities of  disease,  decreased  oipacity  tu 
labor,  and  the  duration  of  life.    It  is  in- 
sisted that  the  charge,  as  griven,  puts  no 
limit  upon  the  finding  of  the  Jury ;  that, 
while  it  calls  to  their  attention  elements 
which  they  could  consider,  it  does  not  re- 
strict them   by  the  fixation  of  a  principle 
which   should   control   their  conclusion. 
This  court  has  considered  this  question 
upon   different  occasions;  and  In  several 
cases  has  said  that  there  is  no  "Procrus- 
tean rule,  "or  fixed  rule,  In  cnses  of  this 
kind.    See  Railway  Co.  v.  Freeman,  8S  Ga. 
586,  10  S.  E.   Rep.   277;    Railroad  Co.    v. 
Thompson,  76  Ga.  7«5;    Railway  Co.   v. 
Stewart,  71  Ga.  428,  (1,)  446;  Da  vis  v.  Rail- 
road Co.,  60  Ga.  829,  (4.)    The  last  case  in 
whirh  the  question  was  considered  was 
Railway  Co.  v.  Freeman,  supra,  where  the 
exact  words  complained  of  were  approved 
by  this  court.     Upon  the  request  of  conii- 
sel  for  the  plalntm  in  error,  we  allowed 
him  to   review  that  decision.    We  have 
carefully   considered   his   argument,   and 
have  devoted  much  time  to  reading  the 
text-books  and  reports  of  cases  decided  by 
other  courts,  to  ascertain  if  we  could  find 
any  authority  or   decision   holding  that 
there  is  a  fixed  rule  to  be  given  to  the  jury, 
which  must  control  them  in  estimatlnf; 
the  damages  to  a  person  who  has   been 
permanently  injured    by  the  car^esBness 
and  negligence    of  a  railroad  cnmp&ny, 
or  natural  person,  but  we  have  beea  an- 
able  to  find  a  decision  of  any  court,  or  a 
dictum  of  any  text-writer,  holding   that 
therein  a  fixed    rule   for   measnrinsr   the 
damages  in  such  cases;  and,  in  the  nature 
of  things,  it  is  impossible  tor  a  conrt   tu 
prescribe  any  fixed  rule,  because  it  la   Im- 
possible   to    prove   such   exact   dat»    as 
would  authorize  a  court  to  prescribe  one. 
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It  Is  linpoaslble  for  any  witness  to  teotlty 
to  the  exact  time  that  the  injured  person 
'wuuld  have  lived,  if  lie  had  not  been  in- 
jared.  It  Is  ImposBible  to  say  whether  the 
person  woald  have  remained  in  good 
health  during  his  whole  Ule,  or  whether 
he  would  hnve  lost  little  or  mach  time  by 
sickness  or  idleness  or  the  Iobr  of  an  op- 
portunity to  labor.  It  is  imposnible  to 
say  whether  he  would  have  continued  to 
earn  the  same  amonot  of  money  duringr 
his  whole  life;  whether  he  would  ba\e 
earned  more,  and  bow  much  more,  or 
less,  and  how  much  less;  whether  he 
would  have  remained  in  the  aame  occuptt- 
tion,  or  would  have  abandoned  that,  and 
puniued  another  moreincratlve,  or  less  so. 
Unless  these  and  other  facts  which  might 
be  enumerated  could  be  shown  the  ]ury, 
we  do  not  eee  how  a  fixed  rule  to  measore 
the  damages  for  a  permanent  Injury  could 
be  prescribed  to  the  jury.  It  may  be  said, 
faowever,  that  the  life-tables  put  In  evi- 
dence would  show  a  man's  expectancy  of 
life,  and  that  the  amount  be  was  earning 
at  the  time  he  was  injured  would  be  a  suf- 
ficient basis  upon  which  to  prescribe  such 
«  rule;  but  we  do  not  think  that  this 
would  In  all  cases  be  fair,  either  to  the 
plaintiff  or  to  the  railroad  company.  If 
the  plaintiff  were  a  young  man  of  char- 
acter and  capacity  and  industry,  and  had 
chosen  his  occupation,  and  commenced  Its 
pursuit,  his  yearly  income  at  first  might 
be  small,  but,  in  a  few  years,  he  might  be 
Able  to  Increase  it  very  largely;  yet,  under 
the  rule  contended  fur,  be  would  be  con- 
fined during  his  life  to  the  small  Income  he 
was  making  at  the  commencement.  On 
the  other  hand,  if  the  plaintiff  were  an 
-aged  or  a  middle-aged  person,  making  a 
large  yeatly  Income,  It  would  be  unfair  to 
the  railroad  company  to  take  thnt  income 
and  his  expectancy  of  life  as  the  sole  basis 
to  determine  the  amount  of  his  recovery; 
because  our  experience  shows  that  a  man 
in  declining  years  has  not  ordinarily  the 
same  capacity  to  labor  and  earn  money 
as  a  yonng  man.  It  Is  then  that  sickness, 
inability,  and  Indisposition  to  laborcome 
upon  him  more  and  more  each  year,  as  he 
4CrowB  older.  These  and  like  facts  should 
then  be  taken  Into  consideration  by  the 
Jury  in  behalf  of  the  railroad  company. 
None  of  these  things  can  be  proved  with 
such  exactness  as  would  authorise  a  court 
to  prescribe  a  fixed  rule.  As  was  said  by 
the  supreme  court  of  the  United  States,  in 
Railroad  Co.  v.  Putnam,  118  H.  S.  654,  7 
Sup.  Ct.  Rep.  1 :  "It  has  never  been  held 
that  the  rules  to  be  derived  from  such 
tables  of  computations  must  be  the  abso- 
lute guides  of  the  judgment  and  the  con- 
science of  the  Jury.  On  the  contrary,  in 
the  important  and  much -considered  case 
of  Phillips  V. Railway,  above  cited,  [4  Q.B. 
DIv.  406.  5Q.  B.  Dlv.78.5  C.  P.  Pi  v.  280,  and 
49  I>aw  J.  Q.  B.  233,]  the  judges  strongly 
approved  the  usual  practice  of  lustracting 
the  jury  In  general  terms  to  award  a  fair 
and  reasonable  compeosation,  taking  into 
consideration  what  the  plain  tiff's  income 
would  probably  have  been,  how  long  It 
would  have  lasted,  and  all  the  contingen- 
■ries  to  which  It  was  liable;  and  as  strong- 
ly deprecated  undertaking  to  bind  them 
"by  precise  mathematical  rules  in  deciding 


a  question  InTolving  so  many  contingen- 
cies Incapable  of  exact  estimate  or  proof. " 
We  therefore  think  that  it  is  better  for 
both  parties  to  let  the  jury  look  at  these 
things  as  a  whole,  in  the  light  of  common 
sense  and  their  own  experience,  and  let 
them  make  such  a  compensation  In  their 
verdict  as  would  be  reasonable  and  just 
to  both  parties,  not  giving  to  the  plaintiff 
a  large  sum  with  the  purpose  of  enriching 
him,  but  compensathig  him  for  the  loss  of 
money  which  he  would  probably  earn  had 
he  not  been  Injured,  and  thereby  prevented 
by  the  negligence  of  the  defendant.  These 
remarks,  of  course,  apply  only  to  the 
measure  of  damages  for  the  permanent 
Injury.  It  Is  not  contended  that  any  fixed 
rule  can  be  prescribed  as  a  measure  of 
damages  for  pain  and  suffering.  We  there- 
fore reaflSrm  the  ruling  In  Bailroad  Co.  t. 
Freeman,  supra.  On  this  subject  see  3 
Thomp.  Trials.  S§  2077,  2078;  2  Redf.  R.  R. 
809etseq.;  2  Wood. Ry. Law,  §317;  Whit. 
Smith,  Neg.  474;  Pierce.  R.  R.  801;  SSutb. 
Dam.  283  et  seq. ;  2  Shear.  A  R.  Neg.  §  76S; 
Wood's  Mayne,  Dam.  p.  696.  §  627;  2  8edg. 
Dam.  547:  Pol.  Torts,  161,  162;  Field, 
Dam.  §§  614,  615. 

2.  The  ninth  ground  complains  that  the 
court  erred  In  admitting  the  following  evi- 
dence, over  the  objection  of  counsel  for  the 
defendant,  to-wit:  "Question.  How  soon 
after  his  injury  [referring  to  Mr.  Allison] 
were  there  any  vacancies  to  which  promo- 
tions could  have  taken  place?  Answer. 
Vacancies  were  shortly  afterwards:  say 
certainly  in  the  course  of  the  next  three 
to  six  months.  I  think,  after  Allison  was 
hurt.  According  to  Mr.  Allison's  stand- 
ing, and  the  clasHiflcation  which  I  give,  his 
prospects  for  promotion  to  one  of  these 
places  was  good. "  The  defendant  object- 
ed to  this  testimony,  and  all  other  evi- 
dence of  the  witness,  tending  to  show 
prospects  of  promotion,  as  being  simply 
the  opinion  of  the  witness,  and  showing 
a  possibility  too  remote  to  be  the  basis  of 
consideration  by  the  jury  in  finding  dam- 
ages. We  think  this  exception  is  well 
taken,  and  that  th3  court  erred  In  allow- 
ing the  testimony  complained  of  to  go  to 
the  jury.  The  testimony  of  this  witness 
shows,  in  sulMtance,  that  he  was  the  as- 
sistant superintendent  of  the  railway  mail 
service  of  the  fourth  division ;  that  Allison 
was  a  postal  clerk  under  him,  and  that 
he  had  special  supervision  of  Allison's  rec- 
ord and  work ;  that  the  next  class  above 
Allison  in  the  line  of  promotion  at  the 
time  he  was  Injured  was  "class  6,"  and 
that  the  salary  in  that  class  was  91,800  a 
year;  that  Allison  was  receiving,  when  in- 
jured, $1,160;  that  Allison's  standing  In  re- 
gard to  the  basis  of  promotion  was  "first- 
class;"  that  there  was  no  vacancy  in  the 
class  above  Allison  at  the  time  he  was  in- 
jured, but  two  vacancies  occurred  in  the 
course  of  from  three  to  six  months  there- 
after; that  there  were  three  men  of  Alli- 
son's class.  Including  Allison,  and  that  the 
other  two  stood  as  well  as  he  did,  and 
both  were  older  than  Allison.  One  had 
been  in  the  service  longer  and  the  other  a 
shorter  time  than  Allison.  Political  con- 
siderations enter  somewhat  into  the  ap- 
pointment of  clerks.  The  promoting 
power  Is  at  Washington ;  the  office  here 
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is  the  recommending  power.  A  vacancy 
In  the  class  above  AUiHon  might  be  filled 
sometlmeB  from  other  routes,  and  men 
taken  (rum  another  route,  and  put  in, 
who  occupy,  say,  a  second  rank.  It  is  in 
the  power  n(  the  department  under  the 
rules  to  do  that.  There  is  no  certainty 
at  all,  when  there  is  a  vacancy  in  a  posi- 
tion of  chief  clerk,  (the  clerk  in  charge,) 
that  one  of  a  lower  g^rade  on  the  same 
route  will  go  up;  no  more  than  in  any 
other  business.  It  is  got  guarantied.  We 
think  this  evidence  shows  that  Allis.on's 
promotion  was  too  uncertain,  and  the 
possibility  of  an  Increase  of  bis  salary  from 
f  1.160  to  $1,300  too  remote,  to  go  to  the 
jury,  and  tor  them  to  base  a  verdict  there- 
on. While  it  is  proper  in  cases  of  this 
kind  to  prove  the  age,  habits,  health,  oc- 
cupation, expectation  of  life,  ability  to 
labor,  and  probable  increase  or  diminu- 
tion of  that  ability  with  lapse  of  time,  the 
rate  of  wages,  etc.,  and  then  leave  it  to 
the  Jury  to  assess  the  damages,  we  think 
It  Improper  to  allow  proof  of  a  particular 
possibility,  or  evan  probability,  of  an  in- 
creaseof  wages  by  appointmeutto  a  higher 
public  ofHce,  especially  where,  as  In  this 
case,  the  appointment  is  somewhat  con- 
trolled by  political  reasdns.  The  deputy- 
clerk  of  this  court,  fur  example,  is  very 
efficient  and  faithful,  and,  if  there  should 
be  a  vacancy  in  the  office  of  clerk  of  the 
court,  it  is  not  only  possible,  but  very 
probable,  that  he  would  be  appointed  to 
fill  the  vacancy,  thereby  obtaining  a  much 
larger  salary  than  he  now  receives;  but  it 
be  should  be  injured  as  Allisuu  was,  and 
were  to  sue  the  railroad  company  for 
damages,  we  do  not  think  it  would  be 
competent  for  him  to  prove  the  possibil- 
ity, or  probability,  of  his  appointment  to 
fill  a  vacancy  In  the  office  of  clerk,  espe- 
cially as  the  personnel  of  the  court,  upon 
which  such  appointment  must  depend, 
might  change  in  the  mt-un  time.  To  allow 
the  Jury  to  assess  d am a;.'eB in  behalf  of  the 
plaintiff,  on  the  basis  of  a  large  income 
arising  from  a  public  oflice,  which  he  has 
never  received,  and  which  is  merely  in  ex- 
pectancy, and  might  never  be  received,  or, 
if  received  at  all,  might  come  to  him  at 
some  remote  and  uncertain  period,  would 
be  wrong,  and  unjust  to  the  defendant. 
We  believe  the  rule  of  most  of  the  railroads 
in  this  state  is  to  promote  their  employes. 
An  employe  commences  at  the  lowest 
grade,  and,  If  he  Is  competent, capable,  and 
efficient,  he  is  very  likely  to  be  promoted  up- 
on the  happening  of  a  vacancy  above  him. 
If  one  occupying  a  lower  grade  of  service 
were  injured,  would  be  lie  allowed  to 
prove,  nnless  he  had  a  contract  to  that 
effect,  that  his  prospects  of  promotion  to 
a  higher  grade  and  better  salary  were 
good,  and  would  the  jury  be  allowed  to 
base  their  calculation  and  estimate  of  the 
damages  upon  a  much  larger  salary, 
which  he  had  never  received,  but  merely 
had  a  prospect  of  receiving?  It  will  be 
observed  that  the  testimony  in  this  case 
shows  that  there  were  two  others  in  the 
same  class  with  Allison,  equally  compe- 
tent and  efficient  as  he  was,  and  it  is 
by  no  means  certain  that  Allison  would 
have  been  preferred  to  each  of  them,  in 
case  of  vacancy,   and   promoted   above 


them.  So  it  could  not  be  said  that  he  was 
in  the  direct  line  of  promotion.  Pierce,  H. 
R.  803;  Brown  v.  Cummings,  7  Allen,  509; 
Boyce  v.  Baylitre,  1  Camp.  58;  Brown  v, 
RaUway  Co.,  64  Iowa,  636.  21  M.  W.  Rep. 
103.  This  testimony  being  illegal,  and 
having  been  objected  to,  and  It  being  very 
probable,  from  the  amount  of  the  verdict, 
that  the  jury  based  their  calculation  upon 
the  increased  salary  which  Allison  would 
have  received  it  he  had  been  promoted, 
we  think  it  damaged  the  defendant,  and 
we  grant  a  new  trial  upon  this  ground. 

The  other  grounds  of  the  motion  we  will 
not.  discuss,  except  to  say  that,  if  there 
are  any  errors  contained  therein,  the  court 
below  will  doubtless  correct  them  on  the 
next  trial.  If  the  explanations  uf  the 
m  ortuary  and  annuity  tables  were  not  put 
before  the  Jury,  this  can  be  done  at  the 
next  trial,  if  counsel  so  desire.  The  same 
may  be  said  as  to  the  failure  of  the  court 
to  explain  to  the  Jury  what  was  meant  by 
thereductionuf  thesum,  when  ascertained, 
to  its  present  cash  value,  ^hich  la  com- 
plained of  as  error  in  the  sixth  ground  of 
the  motion.  If  counsel  desires  more  spe- 
cific instructions  at  the  next  trial,  be  can 
request  the  court  to  give  tbem.  Judg- 
ment reversed. 

DUTCBER  V.  HOBBT. 

(Suprems  Court  of  Oeorgla.    Nov.  M,  1890.) 

SUBBOOATION— PURCEXSI  AT  MoBTOAQa  BtXX. 

The  purchaser  at  a  sheriff's  sale  on  a  void 
foreclosure  of  a  mortgage  is  subrogated  to  tfae 
interest  of  the  mortgagee,  and  may  himself  fore- 
close. 

Error  from  superior  court,  Columbia 
county;  Ronbt,  Judge. 

Salem  Datcber,  for  plaintiff  in  error. 
Frank  B.  Miller,  for  defendant  in  error. 

Blan'Dfokd,  J.  The  main  qaestion  in 
this  case  is  whether,  where  property  sold 
under  a  void  foreclosure  of  a  mortgage, 
as  the  property  of  the  mortgagor,  which 
has  been  purchased  by  one  at  sheritTs 
sale,  and  the  purchase  money  applied  to 
the  payment  uf  the  mortgage,  and  Kaid 
sale  and  purchase  is  afterwards  set  aside, 
and  declared  void,  such  purchaser  can  t>e 
subrogated  to  the  rights  which  the  mort- 
gagee originall.y  bad  to  have  his  mortgage 
tureclosed,  and  the  property  therein  con- 
veyed sold  in  discharge  of  the  lien  of  the 
mortgage.  It  will  not  be  necessary  to 
consider  any  other  question  made  by  this 
record.  While  we  are  not  permitted  to 
lift  the  veil  of  the  future,  we  take  the  lib- 
erty of  pushing  back  the  shutters  of  the 
past,  so  aa  to  let  the  light  shine  npoa  this 
question.  We  think  tiie  authorities  suffi- 
ciently answer  this  question  intheafflrma- 
tive.  In  2  Freem.  Ex'ns,  (2d  Ed.)  §  352.  it 
is  laid  down  that  a  purchaser  at  a  voiil 
Judicial  sale,  under  foreclosure,  has  the 
same  right  as  the  original  mort^ageehlm- 
self.  In  Brobst  v.  Brock,  10  Wall.  5»1.  the 
court  says:  "It  is  enough  that  an  irregu- 
lar or  a  void  Judicial  sale,  made  at  the 
instance  of  a  mortgag^ee,  passes  to  the  pur- 
chaser all  the  rights  the  mortgagee,  as 
such,  had."  In  Gilbert  v.  Cooley,  Walk. 
(Mich.)  494,  it  was  held  that,  though  a stac- 
utory  foreclosure  of  a  mortgage  Im  irreg- 
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ular,  aoA  no  bar  to  the  equity  of  redemp- 
tioa.  yet  a  pnrchaner  at  gacli  sale  succeeds 
to  ull  the  interest  of  the  mortgaf^ee.  To 
the  same  effect  see  the  case  of  Jackson  v. 
Bowen,  7  Cuw.  13,  wherein  tlie  court  held 
that  a  conveyance  by  a  mortgaKee,  as  up- 
on a  statutory  foreclosure  under  the  pow- 
er of  sale  in  his  mortgage,  even  if  the,pro- 
ceedlngH  to  foreclose  be  irregular,  yet'  car- 
ries all  bis  interest  as  mortgage  to  the 
purchaser,  as  well  In  the  debt  as  the  land 
mortgaged.  Such  a  deed  operates  as  a 
iiuud  assignment,  and  the  purchaser  may 
claim  as  assignee.  See,  also,  Ror.  Jad. 
Sales.  §  224;  1  Jones,  Mortg.  §  874a;  Id. 
§  ^78;  Freem.  Jud.  Sales,  51-63;  Davis 
V.  Gaines,  IM  U.  S.  886;  Bentley  v.  Long, 
1  Strob.  Eq.  43;  Howard  v.  North,  6 
Tex.  290:  Bobertson  v.  Bradford,  73  Ala. 
116;  McGee  v.  Wallis,  67  Miss.  638.  In  1 
Story,  Eq.  Jar.  478,  It  is  said:  "Such 
principle  bas  the  highest  and  most  per- 
suasive eqnlty  as  well  as  common  sense 
and  common  Justice  for  its  foundation." 
The  rases  cited  by  the  learned  counsel  for 
the  plnintllf  in  error  will  be  found,  upon 
exuminatlon.  to  apply  to  the  doctrine  of, 
caveat  emptor,  which  applies  to  sales  upon 
valid  )adgments,  and  is  usually  invoked 
with  reference  to  sales  upon  executions  is- 
sued against  the  general  property  of  the 
judgment  debtor.  SeeBoggsv.  Fowler,16 
cm.  659;  Smith  v.  Painter,  6  Serg.  &  B. 
223.  And  such  we  find  to  be  the  cases  in 
the  Georgia  Reports  cited  in  the  brief  for 
the  plaintiff  In  error.  So  we  are  satisfied 
that  the  court  committed  no  error  in 
overruling  the  demurrer  filed  by  tlie  plain- 
tiir  in  error  in  this  case  to  the  petition  of 
the  defendant  In  error,  and  the  Judgment 
Is  affirmed. 


BiCHUoxu  &  I).  R.  Co.  V.  Benson  et  al. 

{Supreme  Court  of  Georffla.    Nov.  ai,  18M.) 

Cajuubss— Loss  or  Qoons — Act  op  Oon— Amia>- 
iiBNT  or  Pbocess — Damages. 

1.  A  carrier  Is  liable  (or  gxx)ds  lost  by  the 
act  of  Ood  after  Its  refusal  to  deliver  to  tiie  con- 
signee OD  presentation  of  tlie  bill  of  lading, 
though  the  g[ood8  were  marked  by  number  only, 
and  the  delivery  was  refused  because  the  way- 
bill giving  the  name  of  the  consignee  bod  not 
been  received  when  the  demand  was  made,  and 
the  contract  exempted  the  carrier  from  liability 
tor  wroDic  carriage  or  delivery  of  goods  marked 
by  inittaos  or  numbers. 

S.  The  declaration  prayed  for  process  re- 
qniring  the  defendant  to  appear  at  the  Aug^ust 
term.  The  process  attachea  was  dated  July  16, 
l$i$9,  and  required  the  defendant  to  appear  at  the 
court  next  to  be  bolden  "on  tbe  first  Monday  in 
July,  1889. "  Tbe  defendant  appeared  at  the  reg- 
ular term  commencing  on  the  nrat  Monday  in  Au- 
gust, and  moved  to  dismiss.  Held,  that  the  pro- 
cess was  amendable,  under  Ck>de  Ua.  §  g06,  subd. 
6,  giving  the  court  power  "to  amend  and  con- 
trol its  process  and  orders  so  as  to  make  them 
oonformable  to  law  and  Justice. " 

3.  In  an  action  against  a  carrier  for  loss  of 
goods,  where  it  appears  that  defendant  did  noth- 
ing biit  appear  In  court  and  insist  on  what  it 
claimed  in  good  faith  as  its  legal  rights,  a  new 
trial  will  be  granted,  unless  the  plaintift  remit 
ao  attorney's  fee  awarded  in  addition  to  actual 
damages,  on  the  ground  that  the  defendant  had 
been  stnbbomly  litigious,  and  put  the  plaintiff  to 
on  necessary  exjiense. 

Error  from  city  court,  Blcbmond  coun- 
ty; Etb,  Judge. 


Pope'Ba,rrow,toT  plaintiff  in  error.  J.  S. 
<e  W.  T.  Davldaon,ior  defendants  in  error. 

SiBfMONS,  J.  Benson  &  Co.  sued  tbe 
railroad  company  for  damages  occasioned 
by  tbe  loss  of  certain  goods  described  in 
the  declaratdon.  The  process  attached  to 
the  declaration  commanded  tbe  defendant 
"  to  be  and  appear  at  the  city  court  of 
Blcbmond  county,  next  to  be  bolden  In 
and  for  the  county  aforesaid,  on  the  first 
Monday  in  July,  1889;"  and  was  dated 
July  16, 1S89,  and  signed  by  tbe  clerk  of 
the  city  court.  The  regular  term  of  the 
court  was  the  first  Monday  In  August. 
The  defendant,  by  its  counsel,  appeared 
at  the  regular  term,  and  moved  to  dismiss 
the  case  because  the  process  was  void. 
On  motion  of  plalntlHs'  counsel,  tbe  court 
allowed  the  process  to  be  amended ;  and 
to  this  ruling  the  defendant  excepted  pen- 
dente lite,  and  assigned  error  thereon. 
The  trial  was  had,  and  the  jury  returned 
a  verdict  for  the  plaintiffs.  The  defendant 
moved  for  a  new  trial,  on  the  grounds  set 
out  in  the  motion,  which  was  refused, 
and  It  excepted. 

1.  We  do  not  think  the  court  erred  In  al- 
lowing the  process  to  be  amended.  We  do 
not  agree  with  counsel  for  tbe  plaintiff  in 
error  that  the  process  was  void,  and 
therefore  not  amendable,  under  section 
3490  of  tbe  Code.  Tbe  declaration  prayed 
for  process  requiring  the  defendant  to  be 
and  appear  at  the  August  term  of  the 
court,  and  the  process  was  issued  In  the 
name  of  the  Judge  of  that  court,  and 
signed  by  the  clerk  thereof ;  but  by  a  cler- 
ical mistake  the  defendant  was  cited  to 
appi-ar  the  first  Monday  in  July,  instead 
of  the  first  Monday  In  August.  The  court 
had  Jurisdiction  of  the  case,  and  it  seems 
from  the  record  that  the  process  was  suffi- 
cient to  bring  the  defendant  to  the  regu- 
lar term  of  the  court,  at  which  time  it 
made  this  motion  to  dismiss.  Among  the 
powers  conferred  upon  every  court  by  the 
Code  (section  206,  subd.  6)  Is  the  power 
"to  amend  and  control  Its  process  and  or- 
ders, so  as  to  make  them  conformable  to 
law  and  Justice. "  In  the  case  of  Towns- 
end  V.  Stoddard,  26  Ga.  430,  where  the 
process  required  the  defendant  to  appear 
on  the  second  Monday  in  April,  and  the 
time  fixed  by  law  for  holding  the  court 
was  tbe  fourth  Monday  in  April,  this 
court  held  the  process  amendable.  In  Cov- 
ington V.  Cothrans,  35  Ga.  156,  it  was 
held  that  an  attachment  Issued  on  the  8d 
of  April,  1866,  returnable  to  the  "Inferior" 
court,  was  amendable  by  Inserting  the 
word  "county"  instead  of  "inferior." 
Walker,  J.,  in  delivering  the  opinion  of 
the  court,  said :  "The  defendant  was  not 
ignorant  of  the  court  to  which  the  process 
was  returned, for  heappeared  at  the  prop- 
er term,  and  objected  to  the  proceedings, 
because  a  single  word  'inferior'  had  been 
used,  by  the  mistake  of  a  ministerial  offi- 
cer, for  the  word 'county.'  The  time  for 
such  trifling  Is  past. "  In  the  case  of  Blake 
V.  Camp,  45  Ga.  298,  an  attachment  was 
sued  out,  returnable  by  law  to  the  1120th 
district  G.  M.,  but  the  magistrate,  by  mis- 
take, made  the  attachment  returnable  to 
the  919th  district.  The  levying  officer  re- 
turned the  papers  to  the  proper  district. 
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to- wit,  the  liaoth.and  jadgment  was  then 
entered  upon  the  attachment.  It  was 
held  that  the  Judgment  was  not  void, 
and  MoCat,  J.,  said :  "We  do  not  think 
this  mistake  makes  the  proceedings  void. 
It  is  not  the  written  direction  to  the  sher- 
IH  ur  constable  which  gives  the  court  Ju- 
risdiction, but  the  law.  It  the  officer  had 
obeyed  the  direction,  and  returned  the  pa- 
pers, as  directed,  the  court  to  which  it 
would  then  have  been  returned  would  not 
have  had  jurisdiction,  and  the  judgment 
would  have  been  void.  As  It  Is,  the  court 
which  tried  the  case  was  authorised  to  do 
BO  by  the  statute.  Our  statute  ol  amend- 
ments is  very  broad.  No  technical  objec- 
tions ^en  to  a  process  are  to  be  regard- 
ed, it  the  court  has  Jurisdiction. "  In  the 
case  ot  Williams  v.  Buchanan,  76  Qa.  788, 
the  original  process  required  thedefendant 
to  appear  "  on  the  second  Monday  In  April 
next,"  but,  by  mistake,  the  copy  process 
required  him  to  appear  "on  the  second 
Monday  in  December  next. "  The  process 
was  dated  December  28th.  The  follOAV. 
ing  April  was  the  time  of  the  r^^lar  term, 
and  no  term  ol  the  court  was  to  meet  in 
December.  It  was  held  that  service  of 
this  declaration  and  copy  process  was 
kofficient  to  put  thedefendant  on  notice  of 
the  case.  Jackson,  C.  J.,  In  the  course  ot 
the  opinion  said:  "When  a  man  knows 
that  he  is  sued,  and  is  served  with  a  copy 
of  the  declaration,  which  tells  him  what  he 
is  sued  for,  and  In  what  court.  It  would 
be  well  for  him  to  step  to  the  clerk  of  that 
court,  and  And  out  something  about  any 
little  mistake  in  the  process,  and  attend  at 
the  first  term  to  take  advantage  of  the 
mistake.  If  it  would  avail  him,  or  have  it 
corrected  and  put  off  a  term,  if  the  court 
BO  decided ;  especially  would  It  be  prudent 
not  to  delay  action  until  after  trial  term, 
verdict,  judgment,  and  execution,  and 
then  set  up  the  mistake  of  the  clerk,  which 
Aust  have  been  known  to  him  the  mo- 
ment he  read  the  copy,  declaration,  and 
process  handed  him  by  the  sheriff,  and 
called  to  mind  the  fact,  known  to  every- 
body in  Sumter  county,  that  the  superior 
court  met  in  April,  and  not  December. 
The  Code  (section  !<345)  declares:  "No 
technical  or  formal  objections  shall  invali- 
date any  petition  or  process,  but  if  the 
same  substantially  conforms  to  the  requi- 
sitions of  this  Code,  and  the  defendant  has 
bad  notice  of  the  pendency  of  the  cause, 
all  other  objections  shall  be  disregarded, 
provided,  there  is  a  legal  cause  of  action 
set  forth,  as  re<]ulred  by  this  Code."  The 
ruling  in  Lowrey  v.  Railroad  Co.,  88  Qa. 
504, 10  S.  E.  Rep.  123,  does  not  conflict 
with  the  ruling  in  this  case.  As  will  be 
seen  from  a  casual  reading  of  that  case,  its 
facts  were  different  from  the  facts  in  the 
present  case.  In  that  case  the  petition 
was  addressed  to  the  city  court  of  At- 
lanta, and  process  was  prayed  returnable 
to  that  court;  but  the  clork  of  the  supe- 
rior court  of  Fulton  county,  who  was  also 
ex  oArio  clerk  of  the  city  court,  annexed 
to  the  declaration,  and  to  the  copy  which 
was  served  on  the  defendant,  a  process  re- 
quiring It  to  appear  at  an  impossible  term 
ot  the  superior  court,  which  process  bore 
test  In  the  name  of  the  judge  of  the  su- 
perior court,  and  was  signed  by  the  clerk 


of  the  superior  court.  The  proeeM  waa 
held  to  be  void,  for  the  reason  that  the 
suit  was  filed  in  the  city  court,  but  the 
process  required  the  defendant  to  appear 
In  the  superior  court,  and  bore  test  in  the 
name  of  the  Judge  of  the  superior  court, 
and  was  signed  by  the  clerk  of  the  supe- 
rior court  as  sucli,  and  not  as  clerk  ot  the 
city  c'onrt  ot  Atlanta. 

2.  The  main  question  argued  before  us 
in  this  case  was  as  to  the  liability  ut  the 
railroad  company  under  the  facts  discloeei) 
in  the  record.  Counsel  for  the  plaintiff  In 
error  Insisted  that  the  railroad  company 
was  not  liable,  because  the  goods  were  de- 
stroyed by  an  unprecedented  flood,  and 
under  the  law  a  common  carrier  Is  not 
liable  for  damage  occasioned  by  the  act  of 
God.  Counsel  for  the  delendant  in  error 
replied  that,  while  It  was  true  that  the 
goods  were  destroyed  by  the  flood,  the 
facts  show  that  if  it  had  not  been  for  the 
negligence  ot  the  defendant  in  delaying  the 
goods  an  nnivasonable  time  upon  lt» 
road,  and  detaining  them  In  its  depot 
after  arrivalat  their  destination, the  flood 
would  not  have  operated  so  as  to  injure 
or  destroy  them.  Whether  the  law  be 
that  a  common  carrier  is  not  liable  when 
the  damage  is  caused  by  the  act  of  God, 
though  the  negligence  of  the  carrier  con- 
tributed to  the  damage,  or  whether  It  be 
that  the  carrier  is  liable  when  the  carrier's 
negligencn  coucure  with  the  act  ot  God  in 
causing  the  damage,  is  a  question  upon 
which  we  find  the  authorities  veiy  con- 
flicting: but  it  is  unneceesary  for  us  to  de- 
cide that  question  here.  The  facts  show 
that  tbegoods  were  directed  to  be  shipped 
from  Richmond,  Va.,  to  Augusta.  Ua.; 
but,  instead  of  shipping  them  directly  to 
Aug:usta,  the  carrier  shipped  them  first  to 
Atlanta,  Ga.,  and  reshipped  them  from 
Atlanta  to  Charlotte,  N.  C,  and  from 
Charlotte,  N.C.,  shipped  them  to  Au^asta. 
They  should  have  been  received  in  Augusta 
on  the  Ist  day  of  September;  but  they 
were  not  received  until  the  8th.  On  the 
10th  they  were  damaged  by  flood.  The 
evidence  shows  that,  from  the  1st  of  Sep- 
tember up  to  the  time  of  the  flood,  the 
consigness  sent  every  day  to  the  depot  of 
the  railroad  company,  and  asked  for  the 
goods,  and  were  informed  that  they  had 
not  arrived.  Miller,  the  clerk  of  the  con- 
signees, who  went  to  the  agent  of  the  rail- 
road company  and  asked  tor  tue  goods, 
testified :  "I  api  quite  sure  I  took  the  bill 
of  lading  with  me  and  showed  it.  It  was 
plainly  marked  on  that  that  the  box  was 
for  Benson  &  Co.  We  kept  sending  for  the 
goods  up  to  the  day  of  the  flood.  It  also 
appears  that  while  tJie  box  was  not 
marked  with  the  name  of  Benson  &  Co., 
the  eonsigneos,  but  was  marked  simply 
with  the  figures  "3005"  In  lieu  of  the  name, 
theirname  did  appear  on  the  "  wa.v-blll " 
sent  by  the  company  to  Its  agent  In  Au- 
gusta, and  that  the  agent  admitted,  after 
the  flood,  that  the  loss  was  occasioned  by 
carelessness  at  head-quarters  in  not  send- 
ing the  way-bill  with  the  goods;  that  the 
goods  had  arrived  two  days  liefore  the 
flood,  and  the  way-bill  was  not  received 
by  him  until  after  the  goods  were  de- 
stroyed. Under  these  facts,  we  tblnk  that 
when  Benson  &  Co.  sent  their  derk  to  the 
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agent  at  Augusta,  and  demanded  the 
gooda,  and  tbe  clerk  showed  the  agent  the 
bill  of  lading,  with  the  entries  tliereun, 
and  told  him  that  the  gnods  were  a  box 
of  cheroot  clgan,  (as  he  said  in  his  evi- 
dence he  told  him,)  and  the  goods  were 
then  In  the  possession  of  the  railroad  com- 
pany, as  the  evidence  shows  they  were, 
and  the  agent  failed  or  refnsed  to  deliver 
them.  It  was  a  conversion  of  the  goods  on 
tbe  part  of  the  railroad  company,  and,  If 
tbe  goods  were  sabseqoently  destroyed  by 
tbe  flood,  the  railroad  company  was  liable 
for  tbe  value  thereof.  If  the  goods  had 
arrived  at  their  destination,  and  were  in 
the  possession  of  the  railroad  company, 
and  Benson  &  Co.  had  carried  tbdr  bill  of 
lading,  and  demanded  possession  thereof, 
and  tbe  company  had  refused  to  deliver 
them.  Benson  &  Co.  cunld  have  commenced 
their  action  of  trover  at  once  against  the 
railrosid  company,  and  recovered  the  value 
of  tbe  goods,  although  they  were  subse- 
quently destroyed  by  the  flood.  But  it  is 
claimed  by  the  railroad  company  that  it 
could  not  deliver  the  goods  to  Benson  & 
Co.,  l>ecanse  its  contract  of  carriage  with 
the  shipper  exempted  it  from  liability  from 
"wrouK  carriage  or  wrong  delivery  of 
gooda  that  are  marked  with  Initials,  num- 
bers, or  Imperfectly  marked,"  and  that,  as 
these  goods  were  simply  marked  "3005," 
the  railroad  company  was  not  liable  be- 
cauanit  did  not  deliver  them.  We  think 
that,  if  the  railroad  company  had  deliv- 
ered them  to  somebody  else  who  had  a 
bill  of  lading  for  a  package  of  goods 
marked  "SOOii,"  it  perhaps  would  not  have 
been  liable;  but  as  it  did  not  deliver  them 
to  any  one,  and  refused  to  deliver  them  to 
Benson  A  Co.,  when  demanded  upon  their 
bill  of  lading,  we  do  not  think  this  clause 
in  tbe  contract  applies. 

8.  It  Is  complained  that  the  court  erred 
in  admitting  In  evidence  the  bill  of  lading, 
becanae  there  was  no  proof  of  Its  execu- 
tion, or  of  the  signature  thereto,  or  of  the 
agency  of  tbe  person  purporting  to  have 
signed  It.  Under  tbe  evidence,  we  think 
there  was  no  error  In  admitting  the  bill  of 
lading,  as  It  was  sufficiently  proven. 

4.  The  plaintiff  in  error  also  complains 
that  tbe  court  erred  in  charging  the  Jury : 
"If  yuu  believe  frodi  tbe  evidence  that  the 
defendant  ha«  acted  in  bad  faith,  or  has 
been  stobbomly  litigious,  or  that  it  has 
pat  tbe  plaintiffs  to  unnecessary  expense 
In  this  matter,  then  yon  can  add  to  tbe 
actual  damages  reasonable  attorney's 
fees,"  and  that  under  this  charge  the  jury 
returned  a  verdict  for  $30,  attorney's  tees, 
and  that  this  verdict  was  contrary  to  the 
evidence.  We  think  this  exception  is  well 
taken.  There  Is  no  evidence  In  the  record 
tha  t  tbedefendant  acted  In  bad  falth,or  was 
stobbomly  litigious,  or  put  the  plaintiffs  to 
unnecessary  expense.  All  that  the  defend- 
ant in  tbe  court  below  seems  to  have  done 
was  to  appear  in  court,  and  insist  on  what 
it  claimed  was  its  l^al  rights.  The  judg- 
ment most,  therefore,  be  reversed,  and  a 
new  trial  had,  unless  the  plaintiffs  shall 
volnntartly  write  offlrom  the  verdict  the 
Ham  of  930;  but.  In  the  event  the  plaintiffs 
«ball  consent  to  do  so,  the  Judgment  of 
the  conrt  below  shall  stand  afBrnied.  Be- 
vrnied,  with  direction. 


MoELinrRfu.T  v.  Turnbb. 
(.Supreme  Court  of  Qeorgia.    Nov.  SI,  1890.) 

BVIDINOB  AT  VOBMtM  TRIAtr— LaBOBSB'8  IXKH. 

I.  Testimony  given  at  a  former  trial  by  a  wit- 
ness not  shown  to  be  dead,  or  beyond  the  Juris- 
diction of  tbe  court,  is  not  admissible  aeainst  the 
one  by  whom  he  was  sworn,  though  bis  testi- 
mony was  then  acquiesced  in,  and  not  contra- 
dieted,  the  facts  sworn  to  not  being  in  the  per- 
sonal knowledge  of  the  party  by  whom  the  wit- 
ness was  introduced. 

8.  A  "cropper"  having  famished  tlM  labor, 
and  raised  a  crop  on  shwes,  the  owner  of  the 
land  furnishing  toe  stock,  and  retaining  control 
of  the  crop  until  his  rent  and  advances  were 
paid,  the  "cropper"  may  recover  her  share  by 
foreclosure  of  a  laborer's  lien,  though  she  is  a 
widow,  and  was  aided  in  raising  the  crop  by  the 
work  of  ber  minor  children,  and  by  extra  labor 
employed  for  a  few  days. 

Error  from  superior  court,  Burke  coun- 
ty ;  RoNBY,  .Tndge. 

PA/i  P.  Johnston,  for  plaintiff  In  error. 
Lovett  Jt  Davis,  for  defendant  in  error. 

Simmons,  J.  It  appears  from  the  evi- 
dence in  this  case  that  McElmurray  and 
Bena  Turner,  In  the  year  1889,  made  a  con- 
tract whereby  McElmurray  was  to  furnish 
land,  stock,  etc.,  to  Bena  Turner,  and  she 
was  to  furnish  labor,  and  make  a  crop  on 
the  land,  and  the  crop  was  to  be  equally 
divided  between  them.  The  crop  was 
made,  and,  in  October  or  November  of 
that  year,  McElmurray  discharged  Bena 
Turner,  whereupon  she  sued  out  a  labor- 
er's lien  against  him,  claiming  a  special 
lien  upon  tbe  crop  raised  by  her  as  a  la- 
borer. McElmurray  filed  a  counter-affida- 
vit against  the  foreclosure  of  the  lien,  up- 
on several  grounds,  and  the  case  was  ro- 
tumed  to  the  court  to  be  tried.  On  tbe 
trial  thereof  in  the  superior  court,  the  case 
having  been  appealed  from  the  county 
court,  the  Jury  returned  a  verdict  in  favor 
of  the  plaintiff,  and  the  defendant  made 
a  motion  for  a  new  trial,  which  was  over- 
ruled, and  he  excepted. 

1.  The  fourth  and  fifth  grounds  of  tbe 
motion  are,  in  substance,  that  the  court 
erred  In  refusing  to  allow  counsel  for  tbe 
defendant  to  prove  by  the  plaintiff,  after 
she  had  testified,  that  her  brother,  Henry 
Turner,  was  wagoner  for  McElmurray, 
and  had  hauled  all  her  cotton  to  the  rail- 
road station;  that,  upon  the  trial  of  the 
case  in  the  county  court,  she  had  Intro- 
duced her  said  brother  as  a  witness  in  her 
behalf;  and  that  he  there  testified  that 
the  amount  of  cotton  made  In  her  crop 
was  only  10  bales,  except  some  scattered 
cotton,  she  having  been  present  at  the 
giving  of  this  testimony,  and  assenting 
thereto.  We  think  the  court  was  right  la 
refusing  to  allow  the  testimony:  (1)  Be- 
cause it  does  not  appear  that  Henry  Tur- 
ner, the  witness  who  testified  in  the  county 
court,  was  dead  or  inaccessible,  and,  if  he 
was  living  and  accessible,  he  ought  to 
have  been  produced  and  sworn  as  a  wit- 
ness, and  compelled  to  give  his  own  tes- 
timony It  was  argued,  however,  that  as 
the  plaintiff  had  introduced  Henry  Turner 
as  a  witness  in  her  behalf  on  the  trial  in 
the  county  court,  and  heard  him  testily, 
and  assented  to  his  testimony,  this  was  in 
the  nature  of  an  admission  in  open  court. 
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(2)  We  do  not  think  this  was  sucb  an  a.A- 
mlBslon  on  the  part  of  the  plaintiff  as 
would  have  authorized  the  reception  of 
the  teetimony.  Our  Code  (Bectlou  3790) 
declares  that  acqnlescence  or  alienee,  when 
the  circumstances  require  an  answer  or 
denial,  or  other  conduct,  may  amount  to 
an  admission.  But,  where  a  plaintiff  or 
defendant  introduces  a  witness  In  court, 
we  do  not.  think  that  the  acquiescence  or 
silence  of  the  party  during  the  progress  of 
the  trial  would  amount  to  an  admission, 
the  circumstances  at  that  time  not  requir- 
ing an  answer  or  denial.  (3)  As  appears 
from  this  record,  Kena  Turner  did  not 
Itnow  of  her  own  knowledge  how  many 
bales  of  cotton  her  brother  had  hauled  to 
the  railroad  station.  If  she  had  known,  it 
would  not  have  been  necessary  to  put  her 
brother  upon  the  stand  to  prove  it.  And, 
as  she  did  not  know  it  of  her  own  knowl- 
edge, she  could  not  be  held  bound  on  an- 
other trial  by  the  testimony  of  a  witness 
introduced  on  theformer  trial.  Nor  would 
she  have  been  bound  absolutely  by  his  tes- 
timony on  the  trial  at  which  sheintroduced 
bim,  as  she  would  have  been  allowed  to 
prove  by  other  witnesses  a  different  state 
of  facts  from  that  testified  to  by  this  wit- 
ness.   Cronan  v.  Roberts,  65  Ga.  678. 

2.  The  sixth  ground  complains  that  the 
verdict  is  contrary  to  la w,  in  this :  "  It  ap- 
pears from  the  undisputed  evidence  In  the 
case,  the  testimony  of  both  plalntlH  and 
defendant,  that  the  salt  grows  out  of  a 
contract  under  which  plaintiff  made  a 
crop  for  the  defendant  on  shares,  defend- 
ant furnishing  the  land  and  stock,  and 
plaintiff  the  labor,  and  sharing  equally  In 
the  proceeds  of  the  farm ;  and  that  said 
crop  was  made  by  the  labor  of  the  plain- 
tiff and  her  children,  two  of  which  children 
were  regular  hands  In  the  crop,  and  by 
such  additional  outside  labor  as  was  from 
time  to  time  necessary.  Under  this  state 
of  facts,  the  share  or  Interest  of  the  plain- 
tiff In  said  crop  could  not  be  recovered  by 
the  foreclosure  of  a  laborer's  lien,  as,  un- 
der the  law,  such  Hen  or  remedy  can  only 
be  Invoked  to  recover  for  labor  done  In 
person  by  the  party  making  the  affidavit 
in  foreclosure;  it  not  appearing  from 
the  testimony  what  part  of  the  labor  in 
making  the  crop  was  done  by  the  plain- 
tiff in  person,  or  what  was  the  value  of 
such  labor."  Two  points  were  made  by 
connsel  for  the  plaintiff  lu  error  upon  these 
grounds:  (1)  That  the  evidence  having 
shown  that  the  plaintiff  and  defendant 
had  made  a  contract  ag^redug  to  run  a 
farm  together,  she  bad  no  right  to  sue  out 
a  laborer's  lien ;  and  (2)  that.  If  she  had 
such  a  right,  she  could  only  sue  out  the 
lien  for  the  labor  which  she  actually  per- 
formed herself,  and  that  she  was  nut  enti- 
tled to  a  Hen  for  the  labor  of  her  minor  chil- 
dren, or  (or  that  of  extra  hands  whom 
she  had  employed  for  a  few  days  during 
the  year.  We  do  not  concur  with  the 
learned  connsel  In  either  of  these  proposi- 
tions. The  evidence  shows  that  the  plain- 
tiff was  not  a  "renter,"  but  was  vrhat  Is 
known  as  a  "cropper."  The  relation  of 
landlord  and  tenant  did  notexist  between 
her  and  McElmurray.  lie  was  to  furnish 
the  land,  mules,  etc.,  and  she  was  to  fur- 
nish the  labor,  and  the  crop  was  to  be 


equally  divided ;  and  the  evidence  further 
shows  that  he  was  to  control  the  crop  un- 
til after  the  rent  and  advances  had  l>een 
paid.  Under  the  evidence,  this  was  sim- 
ply a  mode  of  paying  her  wages  for  the  la- 
bor of  herself  and  children.  She  had.  as 
against  him,  no  title  to  any  part  of  the 
crop  which  she  raised,  until  the  rent  and 
advances  should  be  paid.  Appling  t. 
Udora,  46 Ga.  583;  Almand  v.  Scott,  80  Ga. 
95,  4  S.  E.  Rep.  892.  Her  part  of  the  crop 
which  she  had  raised  being  in  the  nature 
of  wages,  she  was  entitled  to  foreclose  a 
special  Hen  thereon  after  she  had  paid  her 
rent,  and  paid  for  the  advances  made  to 
her  by  the  landlord,  which  she  alleges  she 
did,  and  which  the  jury  found  to  be  true. 

3.  It  appears  that  she  bad  six  minor  chil- 
dren, two  of  whom  only  were  able  to 
work.  It  appears  also  that  she  was  a 
widow,  and  entitled  to  the  possession  of 
the  minor  children.  Being  entitled,  under 
the  law,  to  the  possession  of  the  children, 
she  was  entitled  to  their  labor  and  earn- 
ings. If  she  had  hired  these  minor  children 
to  the  landlord,  she  could  have  recovered 
In  an  action  against  him  for  their  hire. 
This  being  true,  what  rule  Is  there  In  law, 
and  what  reason  Is  therein  common  sense, 
which  would  prevent  her  from  suing  out 
a  laborer's  Hen  in  her  own  name  for  the 
labor  of  her  minor  children,  as  well  as  her 
own  labor?  If  she  had  control  of  the  chil- 
dren, and  the.v  worked  on  her  farm,  and 
under  her  direction,  there  being  no  contract 
made  with  the  landlord  as  to  their  labor, 
they  could  not  have  foreclosed  alien  there- 
for ;  yet,  under  the  construction  contend- 
ed for  by  counsel  for  the  plaintiff  in  error, 
the  landlord  could  hare  refused,  absolnte- 
ly,  to  pay  for  the  labor  of  these  children, 
and  they  would  have  had  no  summary 
remedy  against  the  crop  which  they  had 
helped  to  produce.  We  think,  therefore, 
that  the  court  did  right  In  holding  that 
the  mother  could  foreclose  her  special  lien 
on  the  crops  raised  by  her,  not  only  for  her 
own  labor,  but  for  that  of  her  minor  chil- 
dren. The  case  of  Cochran  v.  Swann,  Si 
Ga.  39,  relied  on  by  counsel  for  the  plaintiff 
In  error,  was  different  In  the  facts  from 
this  case.  In  that  case  the  person  who 
sought  to  foreclose  his  lien  was  a  contract- 
or, as  well  as  laborer.  The  record  dis- 
closed that  the  labor  was  probably  done 
In  large  part  by  bands  hired  for  the  pur- 
pose, and  this  conrt.  In  ruling  upon  these 
facts,  held  that  Ihe  contractor  was  not 
entitled  to  foreclose  his  Hen  for  work  and 
labor  performed  by  other  persons  whom 
he  had  hired.  We  think  where  a  parent 
makes  a  contract  like  the  one  disclosed  in 
this  record,  and  performs  that  contract 
with  his  own  labor,  and  that  of  his  minor 
chUdren,  that  he  or  she,  under  the  Code, 
has  a  Hen,  and  Is  entitled  to  foreclose  It, as 
was  done  In  this  case.  And  we  do  not 
think  the  fact  that  the  plaintiff,  in  carry- 
ing out  her  contract,  was  compelled  to 
employ,  for  a  few  days,  extra  labor  would 
prevent  her  from  enforcing  her  lien  against 
the  other  party  to  the  contract, it  appear- 
ing from  the  evidence  that  the  defendant 
had  advanced  her  the  money  to  pay  for 
this  extra  labor,  and  presumably  the'jury 
gave  him  credit  therefor  in  Che  verdict. 

Judgment  afiirmed. 
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JoixBB  T.  Ocean  S.  S.  Co. 

(Suprtme  Court  of  Oeorgta.    5ov.  26,  1890.) 

Falsi  Impxuoxment — Pbobablb  Causb— Kaucs. 

1.  The  voluntary  dlsoontinuance  of  a  prosecu- 

'  tion  does  no  raise  a  presamption  of  malice,  nor 

put  on   the  defendant,  in  a  suit  for  maliolous 

prosecution,  the   burden   of  showing   probable 

cause. 

3.  To  make  out  probable  cause  it  is  sufficient 
if,  when  he  commenced  the  prosecution,  the  de- 
fendant had  reasonable  grounds  for  belief  in  the 
cuilt  of  the  accused. 

3.  False  imprisonment  will  not  lie  for  an  ar- 
rest legally  made  on  a  warrant  which  Is  regular, 
and  was  properly  sued  out 

Error  from  snperlor  court,  Chatham 
county:  Falugant,  Jadjie. 

Geo.  W.  O  wens,  by  J.  R.  tiaaaay,  for  plain  • 
tiff  In  error.  Lnwtoa  A  Cmmingbam,  by 
E.  S.  Elliott,  tor  defendant  In  error. 

Blandford,  J.  This  was  an  action 
bruuRht  by  the  plalntiH  In  error  against 
the  defendant  in  error  for  mallciuuB  ar- 
reMt,  and  laltte  imprisonment.  A  yerdlct 
was  bad  for  the  defendant  in  error.  Plain- 
tiff In  error  made  a  motion  for  a  new  trial, 
whicb  was  retnsed  by  the  court,  and  he  ex- 
teptetl. 

Tlie  first  three  iin'ounda  of  the  motion  al- 
lege that  the  verdict  was  wrong.  In  look- 
int;  at  the  facts  in  the  case,  we  are  satis- 
fied that  the  verdict  was  right  according 
to  law  and  the  evidence. 

It  is  complained  in  the  fourth  ground 
that  the  court  erred  in  refusing  to  give 
certain  requests  to  charge  to  the  effect 
that  malice  was  presumed  from  the  volun- 
tary discontinuance  of  the  prosecution, 
um\  that  the  burden  of  proof  was  on  the 
4lelendant  to  show  probable  cause.  We 
think,  in  an  action  of  this  sort,  the  bur- 
Jen  is  on  the  plaintiff  to  show  malice  and 
want  of  probablecause,  which  induced  the 
firosecution.  It  is  true  that  a  Jury  may  pre- 
sume malice  where  there  is  a  total  want  of 
probable  cause  for  the  institution  of  the 
|)rosecntion ;  but,  where  probable  cause  is 
«hown,  it  would  make  no  difference 
whether  the  defendant  was  Induced  to 
l>rowcnte  the  case  from  motives  of  malice 
or  not.  In  all  actions  of  this  kind  there 
must  appear  both  malice  and  a  want  of 
probable  cause. 

The  fifth  ground  excepts  to  certain 
<cbarge8  given  by  the  court  to  the  Jury.  It 
f  M  alleged  tba  t  thecourt  improperly  charged 
the  Jury  as  to  the  effect  of  advice  of  coun- 
sel as  bearing  upon  the  question  of  prob- 
able cause.  We  think,  in  looking  at  the 
charge  of  the  court,  that  the  law  upon 
thia  subject  was  properly  given  In  charge 
to  the  Jury. 

It  is  further  complained  that  the  court 
«rred  in  its  instructions  to  the  jury  as  to 
false  imprUonment.  Where  a  warrant  is 
regular,  properly  sued  out,  and  the  pris- 
oner bas  been  properly  and  legally  arrest- 
ed under  such  warrant,  the  imprisonment 
cannot  be  false  under  our  law.  We  think 
the  court  fairly  and  correctly  submitted 
the  law  upon  this  subject  to  tiie  Jury,  and 
therefore  the  plaintiff  in  error  can  take 
nothing  from  this  ansignment  of  error. 

The  next  ground  of  error  insists  that  the 
<Iuestion  of  probable  cause  should  be  ad- 
Judged  by  the  status  of  the  defendant  at 


the  time  of  the  trial,  and  not  wlien  the 
prosecutor  swore  out  the  warrant,  and 
that  the  charge  of  the  court  in  this  respect 
was  erroneous.  We  think,  under  the 
facta  of  this  case,  it  Is  shown  very  clearly 
that,  at  the  time  the  warrant  was  taken 
out  aud  the  plaintiff  in  error  arrested,  the 
defendant  in  errordld  have  probablecause 
to  believe  that  the  plaintiff  in  error  was 
guilty  of  the  offense  for  which  he  was  ar- 
rested. An  action  of  this  character  is 
strictly  guarded,  and  the 'Circumstances 
under  which  it  may  be  maintained  are  ac- 
curately stated.  It  is  never  encouraged 
except  In  plain  cases.  Were  it  otherwise, 
ill  consequences  would  ensue  to  the  public, 
for  no  one  would  willingly  undertake  to 
vindicate  a  breach  of  the  public  law,  and 
to  discharge  his  duty  to  society,  with  the 
prospect  o(  an  annoying  suit  staring  him 
in  the  face.  Yentress  v.  Rosser.  73  Ga.  641. 
A  want  of  such  probable  cause  is  a  ques- 
tion tor  the  Jury  under  the  direction  of 
thecourt,  and  exists  only  when  the  cir- 
cumstances are  such  as  to  satisfy  a  rea- 
sonable man  that  the  accuser  had  no 
ground  for  proceeding  but  bis  desire  to  in- 
jure the  accused.  Ck>de,  §  2983.  See  Hen- 
derson v.  Francis,  75  Oa.  180.  "To  make 
out  probable  cause  It  is  sufficient  if  the 
plaintiff  has  reasonable  grounds  tor  belief 
at  the  time  of  acting.  Statements  made 
by  third  persons  to  the  defendant  may  be 
introduced  in  order  to  show  probable 
cause. "  French  v.  Smith,  24  Amer.  Dec. 
616.  See,  also,  Cockfleld  v.  Braveboy,  S» 
Amer.  Dec.  128;  Coleman  t.  Allen.  79  6a. 
637,5  S.  £.  Rep.  204.  "An  abandonment 
of  the  prosecution,  or  an  acquittal  for 
want  of  evidence,  lis,  as  we  have  seen,  no 
proof  of  malice,  on  of  the  prosecution  be- 
ing unfounded  and  unjust.'*  Purcel  v.  Mc- 
Namara,  1  Camp.  2(12,  9  East,  363.  And 
see  2  Oreenl.  Ev.  §§  463-455;  2  Starkle,  Ev. 
4r4;  8  Phil.  Ev.  256.  The  entire  burden  is 
on  the  plaintiO  to  show  want  of  probable 
cause.  Lindsay  t.  Lamed,  17  Mass.  190; 
Adams  t.  Lisher,  8  Blackf .  448.  Where  a  re- 
quest Is  made  of  tbe  court  to  charge  the 
Jury,  and  the  point  is  covered  in  another 
portion  of  the  charge,  this  Is  no  ground 
for  a  new  trial.  We  think  tiM  charge  of 
the  court  as  to  advice  of  counsel  was  cor- 
rect. See  Fox  v.  Davis,  65  Ua.  802;  Code. 
§S  2982.  2986,  2988.  2990,  2991.  And  see  case 
ot  Finley  v.  Refrigerator  Co.,  18  S.  W.  Rep. 
87.  Where  the  arrest  is  by  valid  process 
regularly  sued  out,  action  for  ranlicious 
prosecution  is  the  only  remedy.  Melson 
V.  Dickson,  68  Oa.  682;  Riley  v.  Johnston, 
13  Ga.  260 ;  Sewell  v.  State,  61  Ga.  496.  We 
think,  in  looking  into  the  charge  ot  the 
court,  that  tbe  law  governing  the  case 
was  fairly  and  correctly  submitted  to  the 
Jury,  and  that  tbe  charge  fully  covered 
tbe  requests  ol  counsel  for  the  plaintiff  in 
error,  the  refusal  to  give  which  is  assigned 
as  error.    J udgrment  affirmed. 


Boles  v.  State. 

(Supreme  Court  vf  Oeorgia.    Nov.  26, 1890.) 

Carrtino  Conoealbd  Wbapoits. 

Carrying  a  pistol  in  a  covered  basket  on 

one's  arm,  not  for  the  purpose  of  transportation 

only,  but  for  convenience  of  use  and  actiess  aud 

to  evade  the  law,  is  carrying  a  concealed  weapon 
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within  Coda  Ga.  {  4SS7,  making  it  a  misdemeuior 
to  carry  a  platol  about  the  person,  unleas  in  an 
open  manner,  and  fully  exposed  to  view. 

Error  from  city  court  of  Savannah; 
Habdrn,  Jndg:e. 

G.  W.  Owena,  by  J.  R.  Sauaity,  for  plain- 
tiff in  error.  W.  IV.  Fraser,  Sol.  Gen.,  by 
<S'.  B.  Adums,  for  the  State. 

SiMUONB,  J.  Boles  was  indicted  and 
tried  for  the  offense  of  carrying  concealed 
weapons,  and  was  convicted.  The  proof 
'was,  in  substance,  that  the  constable 
heard  a  pistol  fire,  and  went  to  see  who 
had  shot  It.  He  met  the  defendant  and 
asked  who  had  shot  the  pistol.  The  de- 
fendant denied  having  done  so,  and  said  it 
was  shot  by  parties  further  down  the 
road.  The  witness  searched  for  the  par- 
ties down  the  road,  and  could  not  find 
them.  He  then  charged  the  defendant 
with  having  fired  the  pistol.  He  again 
denied  It,  and  said  the  witness  might 
search  him.  The  witness  did  so,  and 
found  cartridges  In  his  pocket,  but  did 
not  find  any  pistol  on  bis  person.  He  bad 
a  basket  on  his  arm,  and,  on  opening  it, 
Green  lonnd  the  pistol  in  it.  The  basket 
was  about  a  foot  wide  and  two  feet  long, 
and  had  a  cover  to  It.  Another  witness 
swore  he  was  present  when  the  constable 
arrested  the  defendant,  and  found  the 
pistol.  It  was  in  his  basket,  and  the  bas- 
ket was  on  his  arm. 

The  only  question  to  be  decided  in  this 
case  is  whether,  under  the  facts  above  giv- 
en, the  defendant  was  guilty  of  violating 
section  4527  of  the  Code,  which  is  as  fol- 
lows: "Any  person  having  or  carrying 
about  his  person,  unless  in  an  open  man- 
ner, and  fully  exposed  to  view,  any  pistol, 
(except  horseman's  pistol.)  •  •  •  ahall 
Ite  guilty  of  a  mlsdemaanor, "  etc.  The 
defendant,  among  other  things,  requested 
the  court  to  charge  that  "unless  thejuiy 
found  that  the  defendant  had  the  pistol 
concealed  on  his  person,  he  was  not  guilty 
of  the  offense  charged ; "  and  that  "carry- 
ing a  pistol  In  a  basket  on  one's  arm  is  not 
carrying  a  concealed  weapon  about  one's 
person  within  the  meaning  of  the  stat- 
ute. "  These  requests  the  court  refused  to 
give,  and  in  lien  thereof  charged  as  fol- 
lows: "If  the  jury  believe  that  the  pistol 
was  carried  in  the  basket  by  the  defend- 
ant for  convenience  of  use  and  access,  and 
to  evade  the  law,  he  would  be  guilty  as 
charged."  "The  question  for  the  Jury  to 
determine  Is  whether  the  pistol  was  carried 
In  the  basket  for  the  purpose  of  trans- 
portation or  not.  If  it  was  carried  for 
transportation,  the  defendant  is  notguilty 
as  charged;  if  not  carried  for  transporta- 
tion, he  Is  guilty."  This  charge,  and  the 
refusal  to  charge  as  requested  to,  is  ex- 
cepted to  by  the'  defendant.  We  do  not 
think  tbecourt  erred  in  his  refusal  to  give  In 
charge  the  defendant's  request,  nor  In 
charging  as  complained  of.  The  charge 
given  was  as  favorable  to  the  defendant  as 
he  bad  any  right  to  demand.  We  do  not 
think  that.  In  order  to  violate  the  above 
section  of  the  Code,  it  is  necessary  for  the 
weapon  to  be  concealed  In  the  clothing  of 
the  person.  If  carried  in  a  basket  or 
bag  upon  his  arm,  not  for  the  purpose  of 
transportation  alone.  It  would  be  a  vio- 


lation of  the  statute.  See  State  t.  Mc- 
Manus,  89  N.  C.  566;  8  Amer.  ft  Eng.  Enc. 
Law.  410;  2  Whart.  Crim.  Law,  S  1557, 
subd.  12.    Judgment  affirmed. 


Gbat  v.  Black welu 

COLEMAK  et  aJ.  V.  Blackwell.. 

(Supreme  Court  of  Oeorgia.   Nor.  21,  1S90.) 

ATT1.0RMBNT— ObOUNOS— FlTTnOX. 

1.  A  debtor  who  conveys  his  proper^  for  th» 
pnrpose  of  hindering  and  delaying  his  creditors, 
though  with  the  intention  of  ultimately  putts' 
them,  falls  within  the  provision  of  Cktoa  Oa.  f 
8207,  that,  whenever  a  debtor  shall  sell  or  con- 
vey nls  property  "for  the  purpose  of  avoiding  the 
payment  of  his  debts, "  an  attachment  may  issue. 

8.  A  petition  for  an  attachment  wfaion  states- 
that  the  debtor  ooaveyed  his  property  to  a  tliird 
person,  with  the  nnderstandlng  that  it  shonld  b» 
reoonveyed  to  the  debtor  after  the  third  person's- 
claim  had  been  satisfied,  and  tliat  this  convey- 
anoe  was  made  by  the  debtor  to  avoid  the  pay- 
ment of  his  debts,  is  sufficient,  where  It  is  veri- 
fied by  the  affidavit  of  the  debtor,  in  which  he 
admits  that  the  facts  stated  in  the  petition  are 
substantially  true,  except  that  the  oonveyano» 
was  not  made  to  defraud  ixis  creditors. 

Error  from  superior  court,  Burke  coun- 
ty; BoNBT,  Judge. 

Pbtl.  P.  Johnston  and  E.  L.  Brlosoo,  for 
plaintiffs  In  error.  Lawsoa  &  Callaway 
and  Boyktn  Wright,  for  defendant  in  er- 


BiMNDFOBD,  J.  These  two  cases  rest 
upon  precisely  the  same  facta.  Botli  were 
cases  where  attachments  wete  sued  out, 
under  section  8297  of  the  Code,  and  levied 
upon  certain  property  as  the  property  of 
Black  well,  which  was  claimed  by  Neill. 
Upon  the  trial  of  the  caoes,  Nelll  moved  to 
dismiss  the  attachments,  upon  the  ground 
that  the  allegations  contained  In  the  same 
were  not  sufficiently  verified.  The  court 
sustained  the  motion,  and  dismissed  the 
attachments.  This  ruling  of  the  court  i» 
excepted  to,  and  Is  the  error  complained 
of.  In  looking  into  the  records  in  these 
cases,  we  find  that  the  grounds  of  the  at- 
tachments were  that  Black  well,  the  debt- 
or, had  transferred  and  conveyed  all  of 
his  property  to  Neill,  the  agent  of  another 
person  or  firm,  with  the  understanding 
between  them  that,  after  the  firm  which 
Nelll  represented  had  been  paid,  then  Neill 
was  to  reconvey  the  property  thus  con- 
veyed to  him  by  Black  well  to  either  Black- 
well  or  to  any  other  person  Blackwell 
might  desire,  end  that  this  arrangement 
was  made  by  Blackwell  for  the  purpose 
of  avoiding  the  paymentot  his  debts.  We 
further  find  that  these  petitions  were  veri- 
fled  by  Blackwell,  the  debtor,  himself,  by 
an  affidavit  In  which  he  saysthat  the  facts 
stated  In  the  petition  are  substantially 
correct,  except  that  the  conveyance  to 
Nelll  was  not  made  for  the  purpose  of  de- 
frauding his  creditors,  but  he  hoped  by 
thus  hindering  and  delaying  them  to  gala 
time,  and  intended  eventually  to  pay  hia 
creditors  In  whole  or  in  part  If  he  could  do 
so.  We  think  this  statement  in  the  affi- 
davit of  Blackwell  shows  that  the  plain- 
tiffs in  error  In  these  cases  had  the  right 
to  (.ue  out  these  attachments  under  section 
3297  of  the  Code.  That  section  provide* 
that  whenever  a  debtor  shall  sell.or  con  vey. 
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or  conceal  his  property  liable  for  the  pay> 
ment  of  his  debts,  for  the  purpose  o(  avoid> 
Ing  the  payment  of  the  same,  and  this  Is 
made  to  appear  to  the  Judge  of  the  sn- 
perior  court,  an  attachment  may  issue. 
The  learned  Judge,  as  it  seems  to  us,  grant- 
ed the  motion  to  dlsiniss  the  attachments 
Bued  out  In  these  cases,  upon  the  ground 
that  Blackwell,  the  debtor,  btated  that 
the  conveyance  was  not  for  the  purpose  of 
defrauding  his  creditors.  But  it  will  be 
seen,  by  looking  at  this  section  of  this 
Code,  that  whenever  a  debtor  makes  a 
couTeyance,  ur  sells  his  property  for  the 
purpose  of  avoiding  the  payment  of  his 
debts,  then,  in  such  a  case,  an  attachment 
may  issue.  Whether  this  debtor  intended 
to  defraud  his  creditors  or  not,  if  the  con> 
veyance  which  he  made  to  Nelll  was  for 
the  purpose  of  hindering  and  delayinii  his 
creditors,  (as  he  says  it  was,)  then  we 
think  it  was  for  the  purpose  of  avoiding 
the  payment  of  bis  debts.  Everyman  Is 
required  to  pay  his  debts  when  they  fall 
due,  and  if  he  does  anything  with  hisproi>- 
erty  to  prevent  his  creditors  from  collect- 
ing their  debts  when  they  become  due,  by 
selling  it,  or  conveying  It,  so  as  to  hinder 
or  delay  them  in  the  collection  of  the  same, 
then  we  think  such  debtor  falls  within  the 
provision  of  the  section  above  mentioned. 
And  we  think  that  the  athdavit  of  Black- 
well,  wblcb  appears  in  the  records  of  these 
cases,  fully  sustains  the  allegations  con- 
tained in  the  petitions  of  plaintiffs  for  the 
Issuing  of  attachments.  See  caseof  Brown 
r.  Massman,  71  Ga.  859.  In  the  case  of 
Loeb  V.  Smith,  78  Ga.  604,  3  S.  E.  Rep.  458, 
this  section,  and  the  following  sections  of 
the  Code  on  tbesabject,  are  fully  discussed 
by  this  court  in  an  opinion  delivered  by 
the  chief  jostice.  A  proceeding  under  this 
section  of  the  Code  is,  in  its  nature,  similar 
to  a  proceeding  in  equity  quia  timet;  and 
it  was  there  ruled,  and  has  subHequently 
l>een  held,  that  the  ordinary  proceeding 
nnder  this  section  of  the  Code  would  be 
for  the  party  to  petition  for  a  writ  of  at- 
tachment, to  present  his  proofs .  by  affi- 
davits to  the  Judge,  and.  that  such  judge, 
after  having  considered  the  proofssubmlt- 
ted  to  blm,  and  foand  them  sufficient, 
should  tben  adjudge  and  grant  an  order 
that  the  attachment  issue.  Tlie  attach- 
ment might  be  issued  by  the  judge  himself 
thereafter,  as,  nnder  the  laws  of  this  state, 
be  has  a  right  to  Issue  an  attachment,  or 
by  any  other  officer  who, under  the  law  of 
this  state,  is  authorized  to  issue  attach- 
ments in  such  cases.  It  might  be  issued 
bf  the  clerk  of  the  superior  court,  under 
the  direction  of  the  judge,  the  papers  con- 
taining the  affidavits  and  proofs  submit- 
ting to  the  judge  upon  such  application 
being  filed  with  the  clerk  of  the  court. 
The  opposite  party,  if  he  thought  proper 
BO  to  do,  might  except  to  the  issuing  of 
such  attachment,  and,  by  writ  of  error, 
could  have  the  same  reviewed  by  this 
court;  or  he  might  by  demurrer;  or  con- 
trovert the  grounds  of  the  attachment  by 
applying  to  the  judge,  stating  fully  and 
distinctly  his  grounds  of  defense,  and 
sbowins  why  such  attachment  should  not 
have  been  Issued  or  should  be  removed, 
supporting  the  same  by  affidavit,  or  such 
other  tratimony  as  he  can  control.    And 


the  judge  should  tben  appoint  a  time  and 
place  for  hearing  both  parties,  (plaintiff 
and  defendant;)  provide  tor  due  notice  to 
all  persons  interested,  allowing  them  full 
opportunity  to  sustain  their  respective 
cases,  as  in  application  upon  injunction; 
and,  upon  a  review  of  the  law  and  the 
facts  of  the  case,  make  such  order  in  the 
premises  as  is  consistent  with  justice, 
either  totally  or  partially  removing  sucb 
attachment,  or  wholly  or  partially  retain- 
ing the  same,  or  disposing  of  the  same  in 
some  manner  which  would  be  equitable 
and  just  to  all  parties.  And  it  is  further 
provided  that  the  decision  of  the  Judge, 
granting  or  refusing  an  attachment  under 
the  provisions  of  this  article,  may  be  ex- 
cepted to,  and  carried  to  the  supreme 
court,  as  was  practiced  in  applications  for 
injunctions  prior  to  the  28th  of  October, 
187U.  See.  also,  the  case  of  Gasan  v.Royce, 
78  6a.  512,  8  S.  E.  Rep.  753.  and  see  Clay's 
Case,  78  Ga.  596,  7  S.  E.  Kep.  256.  The 
present  case  differs  from  the  case  of  Mein- 
hard  v.  NeUl,  11  S.  E.  Rep.  613.  In  that 
case,  as  it  appeared  to  ns,  the  petition  for 
attachment  was  not  sufficiently  verified. 
There  was  no  affidavit  of  Blackvwll  In 
that  case,  nor  was  there  any  affidavit  or 
other  proof  submitted  showing  positively 
that  the  grounds  of  the  attachment  were 
true,  which  has  been  held  in  the  cases  above 
cited.  So  we  think  that  the  court  below 
committed  error  in  dismissing  the  plain- 
tiff's attachments  in  these  two  cases,  and 
the  judgment  ol  the  court  is  therefore  re- 
versed. 


Nashtillb,  C.  ft  St.  L.  Rt.  Co.  ▼.  Heooib 

et  al. 

(Supreme  Court  of  OeorgUi.   Nov.  21, 1890.) 

Cabbubs  or  Livx-Stook— FBBDUta  asd  Wi.tbb- 

1.  A  railroad  company,  engaged  in  the  trans- 
portation of  horses  from  one  state  to  another, 
which  keeps  Uiem  confined  in  a  oar  for  more  than 
28  consecutive  hoars,  without  nnloading  them  for 
rest,  water,  or  food,  In  violation  of  Rev.  8t  V. 
B.  S  4886,  is  guilty  of  negligence  per  se,  and  i» 
liable,  not  only  for  the  penalty  provided  in  said 
section,  but  also  for  any  damaee  or  injury  that 
may  be  tbereby  sastained  by  tae  owner  of  the 
stock. 

3.  The  failure  of  the  railroad  company  to 
comply  wltli  this  statutory  requirement,  and  with 
its  contract  of  shipment,  wherein  it  limited  it» 
Uability  to  that  of  a  private  carrier,  but  agreed 
to  funush  the  owner  with  reasonable  facilities  for 
taking  care  of  Oie  horses,  is  not  exouaed  by  the 
fact  uat  its  stock-yards,  at  one  of  its  intermedi- 
ate stations,  were  on  fire  when  the  train  arrived 
there. 

8.  The  fact  that  the  owner's  servant,  in  charge 
of  the  horses,  was  not  sufilclently  diligent  In 
urging  the  railroad  employes  for  permission  to 
onload  the  horses  for  the  purpose  of  feeding  and 
watering  them,  does  not  relieve  the  railroad  com- 
pany trmn  liability  to  the  owner,  as,  under  the 
statute  and  nnder  the  contract,  it  was  the  com- 
pany's duty  to  afford  facilities  for  feeding  and 
watering  without  request  from  any  one. 

Error  from  city  court,  Richmond  coun- 
ty ;  Eye,  Judge. 

J.  B.  Camming  and  Bryan  Camming,  for 
plaintiffs  in  error.  FlemmiogA  Alexander, 
for  defendant  In  error. 

Simmons,  J.  This  was  an  action  broughr 
by  the  defendants   in  error  against  the 
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plalutiffln  error  for  dama)?c8  caosed  to 
a  certain  car-load  of  horeea  by  reason  of 
the  negligence  of  the  plaiatiff  in  error  In 
not  stopping  its  cars,  so  as  to  give  tlie 
defendants  in  error  an  opportunity  to 
water  and  feed  their  horses.  A  verdict 
•wbB  had  for  the  defendants  in  error,  and 
the  railway  company  moved  for  a  new 
trial,  which  was  denied  by  the  court,  and 
it  excepted  to  this  ruling,  alleging  as  error 
the  special  grounds  setforthln  Its  motion. 
The  evidence  showed  that  the  horses  were 
sliipped  from  St.  Louis  to  Augusta,  and 
had  been  on  board  of  the  train  about  26 
hours  when  the  train  arrived  at  Nashville; 
that  the  person  in  charge  of  the  horses 
made  Inquiries  of  certain  persons  about 
the  train  as  to  getting  the  horses  Off,  and 
having  them  fed  and  watered,  and  was 
told  that  this  could  not  be  done.  The 
stock-yards  of  the  company  were  on  flre 
when  the  train  reached  Nashville.  No  op- 
portunity was  afforded  to  the  agent  of  the 
defendants  in  error  to  unload  the  horses 
(or  the  purpose  of  feeding  and  watering 
them  by  the  railroad  company,  or  any  of 
the  employes  thereof,  but  the  car  in  which 
the  hnrses  were  loaded  was  attached  to 
another  train  which  proceeded  through 
to  Chattanooga,  without  giving  an  op- 
portunity at  any  Intermediate  station  tor 
the  homes  to  be  taken  care  of.  The  spe- 
cial contract  under  which  the  horses  were 
shipped  was  iiut  In  evidence,  to  the  fol- 
lowing effect :  That  the  tariff  rate  on  the 
shipment  to  Augusta  was  f226  per  car; 
that,  in  consideration  of  the  fact  that  the 
car  was  to  be  transported  for  f  118,  and  a 
free  passage  to  the  owner,  or  bis  agent,  on 
the  train  with  the  animals,  this  being  a 
special  rate  lower  than  the  regular  rate, 
the  shipper  released  the  railroad  com- 
pany, and  its  connecting  lines,  from  the 
liability  of  a  common  carrier  in  the  trans- 
portation of  the  animals,  and  agreed  that 
such  liability  shonld  be  only  that  of  a  pri- 
vate carrier  for  hire;  that  tbo  shipper 
agreed  that  he  would  load  and  unload  the 
animals  at  his  own  risk,  and  feed,  water, 
and  attend  the  same  at  his  own  expense 
and  risk  while  they  were  In  the  stock- 
yards awaiting  shipment,  and  while  on 
the  cars,  or  at  feeding  or  transfer  points, 
or  where  they  might  be  unloaded  for  any 
vurpose;  that,  while  the  employes  of  the 
railroad  should  provide  the  owner  or  per- 
son in  charge  of  the  animals  all  proper  fa- 
cilities on  trains  and  atstationsfor  taking 
care  of  the  same,  the  business  of  the  rail- 
road should  not  be  delayed  by  the  deten- 
tion of  the  trains  to  unload  and  reload  the 
animals  for  any  cause  whatever,  but  the 
car  might  be  left  at  a  station,  upon  the 
request  of  the  person  in  charge  of  the 
same,  and  unloaded  and  reloaded  by  him ; 
that  should  damage  occur  for  which  the 
railroad  might  be  liable,  the  value  at  the 
date  and  place  of  shipment  should  govern 
the  settlement,  in  which  the  amount 
claimed  should  not  exceed,  for  a  horse  or 
mule,  flOO,  which  amount  it  was  agreed 
was  as  much  as  such  animals  were  reason- 
ably worth.  This  agreement  was  dated 
February  14, 1889.  It  was  shown  by  the 
4>vldence  that  neither  the  railroad  com- 
pany nor  any  of  its  employes  provided  the 
person  in  charge  of  the  animals  with  any 


facilities  whatever  for  taking  eare  of  the 
same,   notwithstanding  it  appears  that 
the  person  in  charge,  in  behalf  of  the  own- 
ers of  the  horses,  applied  to  various  per- 
sons who  seemed  to  be  connected  with  the 
railroad  for  permission  and  opportanity 
to  unload  the  cars  at  Nashville.  In  order 
that  he  might  feed  and  water  the  animals, 
and  give  them  the  required  rest  after  their 
long  Journey.    Nor  were  the  cars  left  at 
Nashville,  which  was  a  feeding  station,  but 
they  were  attached  to  another  train  which 
proceeded  through  to  Chattanooga.    It  is 
very  clearly  shown  by  the  testimony  that 
the  damage  to  the  stock  was  caused  in 
consequence  of  the  fact  that  they  were 
kept  on  board  of  the  cars  for  over  40  bonrs, 
without  restor  food  or  water.    Therefore, 
we  think  the  verdict  of  the  Jury  was  war- 
ranted by  the  testimony  in  the  case.    Sec- 
tion 4386  of  the  Revised  Statutes  of  the 
United  States  provides  that:    "No  rail- 
road company  within  the  United  States, 
whose  road  forms  any  part  of  a  line  of 
road  over  which  cattle,  sheep,  swine,  or 
other   animals    are    conveyed   from  one 
state  to  another,  or  the  owners  or  mas- 
ters of  steam,  sailing,  or  other  vessels  car- 
rying or  transporting  cattle,  sheep,  swine, 
or  other  animals,  from  one  state  to  an- 
other, shall  confine  thesamein  cars,  boats, 
or  vessels  of  any  description,  for  a  longer  pe- 
riod than  twenty-eight  consecutive  hours, 
without  unloading  the  same  for  rest,  wa- 
ter, and  feeding,  for  a  period  of  at  least 
five  consecutive  bonrs,  unless  prevented 
from  so  unloading  by  storm  or  other  ac- 
cidental causes."     We  think,  under  this 
statute,  that,  where  a  railroad  company 
kueps  live-stock  upon  its   cars  for  mure 
than  28  consecutive  hours, this  conatitntes 
negligence  per  se,  and  snch  railroad  com- 
pany Is  liable,  not  only  for  the  penalty 
prescribed  in  the  statute,  but  also  for  any 
damages  or  injury  that  may   thereby   be 
sustained  by  the  owner  ol  the  stock. 

We  furthermore  think  that,  under  the 
contract  between  these  parties,  it  was  the 
duty  of  the  railroad  company  to  have  af- 
forded the  person  in  charge,  and  having 
care  of  these  animals,  ad  opportunity  to 
unload  the  same  upon  their  arrival  at 
Nashville,  or  at  some  other  place,  when 
they  had  been  npon  the  cars  28  consecu- 
tive hours  ;  and,  having  failed  to  afford  this 
opportunity  of  feeding  and  watering  the 
stock  and  giving  them  the  required  rest, 
the  railroad  company  is  liable  fur  the 
consequences  of  any  injury  to  the  ani- 
mals that  may  have  ensued  thereby.  And 
while  the  statute  of  the  United  States  was 
an  act  In  favor  of  humane  treatment  of 
animals  while  being  transported,  yet  we 
think  that  a  violation  of  the  same  on  the 
part  of  the  railroad  company  waa  negli- 
gence in  itself,  for  which  they  would  be 
liable.  So  we  think  the  verdict  of  the  Jury 
was  not  without  evidence  to  support  it; 
nor  do  we  think  it  was  contrary  to  law. 
The  fact  that  the  stockyards  of  thedrfend- 
ant  were  on  fire  when  the  train  arrived  at 
Nashville  was  not  suflSclent  excuse  for  not 
furnishing  to  the  person  in  charge  of  the 
animals,  under  the  contract,  all  proper 
fnclUtles  for  taking  care  of  the  same;  nor 
was  it  a  sufficient  excuse  for  not  stopping 
the  car  five  hours,  there  or  at  some  ottier 
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Btatlon,  as  provided  for  In  the  statute,  80 
thut  the  animals,  after  they  bad  been  npon 
tliecura  28  consecative  hours,  might  be 
unloaded  and  watered  and  ted  by  the  per- 
son in  charge. 

Should  it  be  thought  that  the  agent  ot 
the  owner  in  attendance  upon  the  stoclc 
was  deficient  in  urg^inK  compliance  with 
the  statnte,  the  railroad  employes  know, 
or  should  have  known,  of  that  want  o( 
diligence  on  his  part;  and  as  it  was  for 
them  to  select  the  place  for  stopping,  and 
to  comply  with  the  statute,  with  or  with- 
out hts  n-quest,  his  failure  in  diligence  is 
no  excuse  for  the  company  under  the  act 
of  congress.  The  owner  ot  the  stock  not 
being  present,  his  servant,  and  the  com- 
pany's servants,  had  no  right  as  against 
him  to  violate  the  statute  any  more  than 
as  against  the  DnlteU  States.  Judgment 
atUrmed. 


Ckntbal  RAn.ROAD  V.  White. 

(Supreme  Court  of  Oeorata.    Kov.  SI,  1800.) 

CuTioRARi— Whbn  Ln». 

Cartiorart  will  not  lie  to  the  Judgment  ot 

k  Justice  of  the  pease  for  $50,  or  under,  where 

queBtions  of  fact  are  Involvad,  or  questions  of  both 

law  and  fact. 

Error  from  soperior  conrt,  Chatham 
county;  Falmoant,  Jndge. 

Edward  S.  Elliott,  for  plalritlR  in  error. 
CliHtitoa  A  Maekull,  tor  defendant  in  er- 
ror. 

SiMUONR.  J.  The  trial  judge  did  not  err 
in  disinissine  the  writ  of  certiorari.  Cer- 
tiornrt  will  not  lie  where  the  Judgment  of 
a  justice  of  the  peace  is  for  f  60  or  under, 
unlFMS  based  exclusively  upon  a  question 
of  law.  Where  facts  alone  are  involved, 
or  both  law  and  fact,  appeal  to  a  jury  in 
the  Jastice'a  court  is  the  proper  remedy. 
In  tbia  case  essential  facts  were  in  ques- 
tion, and  appeal  was  the  proper  remedy, 
and  uot  certiorari.    Judgment  atSrmed, 

Daniei^  t.  Savannah.  F.  &  W.  Rt.  Co. 
{Svtprems  Court  of  OtorgUt.    Nov.  26,  1800.) 

Dbath  bt  Wkosofot.  Act— DsrsNDBiiCT  or 
Mother. 
Under  Act  Oa.  Oct  27,  1887,  amending 
Code  Oa.  |  2971,  relattn^  to  the  recover;  of  dam- 
ages in  cases  of  homioide,  and  extending  the 
right  to  recover  to  the  mother  or  father  for  the 
homicide  of  a  child  upon  whom  she  or  he  might 
be  dependent,  or  who  contributed  to  her  or  his 
support,  in  cases  where  the  child  left  neither 
vrife,  husoand,  nor  child,  it  is  not  necessary  for 
recovery  by  a  mother  that  she  be  wholly  depend- 
ent on  such  child  for  snppgrt  Distinguishing 
Clay  V.  Banking  Co.,  10  8.  B.  Aep.  0tt7. 

Error  from  city  court  of  Savannah; 
Harden,  Judge. 

It.  n.  Ricbarda  and  W.  R.  L,ealcen,  for 
plaintltr  in  error.  Cliisliolm  and  Erwio  Jt 
Du  Biffoa,  for  defendant  in  error. 

Blandford,  J.  When  the  plaintiff  had 
submitted  her  evidence  to  the  jury,  the 
court  awarded  a  nonsuit,  and  plaintifl  ex- 
cepted. The  plaintiff  showed  by  her  testi- 
mony that  she  was  dependent  upon  her 
son,  her  husband,  and  upon  her  own  la- 
bor, for  a  support ;  that  her  son  contrib- 


uted in  part  to  her  support.  We  think 
the  conrt  misapprehended  the  deciHion 
of  this  court  in  the  case  of  Clay  v.  Bank- 
ing Co.,  decided  on  the  10th  of  February, 
18U0,  and  reported  in  10  8.  £.  Rep.  967, 
wherein  it  was  held  that  under  the  act 
of  October  '£1,  1887,  amending  section 
2971  of  the  Code,  relating  to  the  recovery 
of  damag^es  in  cases  of  homicide,  and 
extending  the  right  to  recover  to  the 
mother  or  father  for  the  homicide  of  a 
child  upon  whom  she  or  he  might  be  de- 
pendent, or  who  contributed  to  her  or  his 
support,  in  cases  where  the  child  left  nei- 
ther wife,  husband,  nor  child,  a  mother  can- 
not recover  for  the  homicide  ota  child  who 
contributed  to  her  support  without  show- 
ing that  she  was  dependent  upon  him.  This 
court  did  not  mean  by  said  decision  to  de- 
cide that  the  mother  could  not  recover  un- 
less she  was  wholly  dependent  upon  such 
child  for  a  support,  but,  on  tbecontrary,  we 
think  the  meaning  of  the  statnte  is  that  a 
mother  may  recover  for  the  homicide  of  a 
child  who  contributed  to  her  support 
when  she  was  in  whole  or  in  part  depend- 
ent upon  such  child  tor  support  substan- 
tially. We  think  the  words  used  in  the 
statute,  "  who  contributes  to  his  or  her 
support, "  mean  that  the  contribution  to 
the  father  or  mother  by  the  child  need  not 
be  wholly  sufficient,  but  only  such  as  is  in 
part  sufficient,  for  snch support;  and  that 
the  word  "dependent"  means  wholly  or 
in  part  dependent  materially  upon  such 
child  for  support.  For  instance,  a  motlier 
may  have  several  children  who  support 
her,  or  contribute  to  her  support,  and  she 
may  not  be  dependent  upon  one  child 
more  than  another;  yet  It  she  should  he 
dependent  upon  anyone  of  them  wholly 
or  partially,  and  he  contributed  to  ber 
support,  she  would  be  entitled  to  recover 
for  the  homicide  of  such  child,  it  killed  by 
the  negligence  ot  any  railroad  company. 
Its  servants  or  employes.  We  think  the 
evidence  submitted  by  the  plaintiff  in  this 
case  was  sufiicient  to  carry  the  case  to  the 
)ory,  and  tlierelore  that  the  court  erred  in 
awarding  a  nonsuit,  upon  any  ground 
taken  in  the  motion*.  The  judgment  of  the 
court  below  is  reversed. 


Bbayton  v.  Bacon. 

{Sumrtme  Court  of  Sovth  CofroUua.   Deo.  >, 
1890.) 

KoTtos  or  ArpSAi. 
An  appeal  will  be  dismissed  unless  notice 
thereof  is  given,  as  provided  by  Act  8.  C.  Deo. 
19,  1878,  t  3,  within  10  days  after  notice  of  the 
filing  of  the  decree  was  served  on  an  attorney  re- 
tained, after  the  suit  was  commenced,  "as  assist- 
ant counsel  in  the  maaagement  of  the  cause,  and 
in  such  arguments  as  the  exigencies  of  the  case 
might  require. " 

Appeal  from  common  pleas  circuit  coort 
of  Richland  county. 

L.  F.  Youaiana,  tor  appellant.  Mr. 
Sliund,  for  appellee. 

Per  Cdbiam.  This  was  a  motion  to  dis- 
miss the  appeal  herein  on  the  ground  that 
no  notice  of  appeal  was  given  within  the 
time  prescribed  by  law,  to-wit,  within  10 
days  after  written  notice  ot  the  filing  of 
the  decree  of  the  circuit  judge,  in  accord- 
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ance  with  law.  Section  2,  Act  Dec.  19, 1878, 
<16!St.d98.)  Amdavitslnaapportot  the  mo- 
tion, and  in  oppoBltlon  thereto,  were  Bub- 
mltted  to  the  cunrt,  and  argument  beard. 
from  which  it  appears  that  written  notice 
of  the  decree  of  the  circuit  judge  was 
served  on  Bachman  &  Youmans,  who  in- 
dorsed the  following:  on  said  notice: 
"Copy  received  at  Columbia,  S.  C,  Aug. 
SO,  1890.  Bachman  &  Youmanb,  of  Cofinsel 
for  Plaintiff."  That  notice  of  appeal  was 
served  on  the  respondent's  attorney  tw  fol- 
lows: "The  State  of  F«outh  Carolina, 
County  of  Richland.  In  the  court  of  com- 
mon pleas.  Ellery  M.  Brayton,  Plaintiff, 
▼8.  John  E.  Bacon,  Defendant.  To  Rob- 
ert W.  Sband,  J.  C.  Haskell,  Defendant's 
Attorneys.  You  will  please  take  notice 
that  the  plaintiff,  EUery  M.  Brayton,  in- 
tends to  appeal  from  the  decree  of  his  Hon. 
Judge  WiTHBRBPOON  herein  filed  May  14, 
1890.  W.  S.  MONTEITH,  Plaintiff's  Attor- 
ney. September  23, 1890. "  Thereupon  re- 
spondent's attorney,  Mr.  Shand,  indorsed 
upon  said  paper,  in  writing,  the  follow- 
ing: "Returned  to  W.  S.  Montelth,  Esq., 
plaintiff's  attorney,  on  tbe  ground  that 
the  within  notice  comes  too  late,  any 
appeal  in  said  cause  by  the  plaintiff  herein 
having  been  waived.  Robkht  W.  Shand, 
Attorney  for  John  E.  Bacon.  September 
24,1890."  And  within  two  hours  of  the 
service  on  respondent's  attorney  he  laid 
this  same  paper,  with  deponent's  said  no- 
tice so  written  thereon,  on  the  desk  of  W. 
8.  Montelth,  Esq.,  at  which  he  sits  In  his 
open  ofilce,  said  Mr.  Montelth  being  ab- 
sent, and  no  clerk  or  attendant  being 
therein.  The  suit  was  commenced  by  W. 
S.  Montelth  as  plaintiff's  attorney,  and 
Mr.  Youmans,  of  the  firm  of  Bachman  & 
Yonmans,  was  subsequently  employed  to 
assist  him.  The  argument  bpfore  the  mas- 
ter in  behalf  nf  the  plaintiff  was  made  by 
Mr.  Youmans.  The  argument  before  the 
circuit  Judge  in  behalf  of  tbe  plaintiff  was 
made  by  Mr.  Youmans.  The  plaintiff 
makes  affidavit  as  follows:  "Personally 
appeared  before  me  EUery  M.  Brayton, 
who  on  oath  says  that  he  is  the  plaintiff, 
appellant  in  this  action ;  that  he  is  and 
has  been  an  attorney  at  law  since  A.  D. 
1866;  that  W.  S.  Montelth  is  his  attorney 
in  this  case,  and  ever  has  been  since  it  was 
instituted  inthe  circuit  court;  thathedid, 
at  the  suggestion  of  Mr.  Montelth,  em- 
ploy, long  after  the  suit  was  commenced, 
the  pleadings  completed,  and  the  order  of 
reference  made,  Messrs.  Bachman  &  You- 
mans, 8s  assistant  counsel  to  Mr.  Mon- 
telth, in  the  management  of  the  cause,  and 
in  such  arguments  as  the  exigencies  of  the 
case  might  involve;  that  neither  Mr.  Bach- 
man nor  Mr.  Youmans  had  any  other  au- 
thority In  the  premises;  that  neither  of 
them  bad  any  authority  at  any  time,  di- 
rectly or  indirectly,  to  accept  service  or 
acknowledge  service  of  any  papers  for  him 
In  this  matter;  that  their  services  were  re- 
tained simply  as  auxiliary  to  those  of  Mr. 
Montelth,  all  the  power  which  client  can 
confer  upon  counsel  having  been  conferred 
upon  Mr.  Montelth,  and  no  power  what- 
ever having  been  conferred  upon  Bachman 
A  Youmans,  except  tbe  power  to  assist 


Mr.  Montelth  In  the  management  of  the 
cause  and  argument.  And  this  deponent 
further  says  that  any  acceptance  or  ac- 
knowledgment of  service  in  this  matter 
by  Bachman  &  Youmans  is  wholly  unau- 
thorised." The  following  is  the  affidavit 
of  Mr.  Youmans:  "Personally  appeared 
before  me  Le  Roy  F.  Yonmans,  who,  on 
oath,  says  that  the  law  firm  of  Bachman 
&  Youmans,  of  which  deponent  is  a  mem- 
ber, were  retained  by  plaintilt  long  after 
the  pleadings  had  been  made  up  in  this 
case,  and  an  order  of  reference  made  to  the 
master;  that  they  w  re  retained  In  no 
sense  as  attorneys  of  plaintilt  in  the  ac- 
tion, other  than  to  assist  plaintiff's  attor- 
ney In  the  action,  W.  S.  Montelth,  in  the 
conduct  of  the  cause,  and  inthe  argument; 
that  the  services  of  tbe  said  firm,  bPing  re- 
tained, have  in  no  manner  dlmlnlslied  tbe 
power, duty,  or  responsibility  of  Mr.  Mon- 
telth as  attorney  of  plaintiff,  nor  bave 
they  In  any  manner  conferred  any  portion 
of  said  power,  duty,  or  responsibility  on 
said  firm ;  and  that  the  action  of  tbe  said 
firm  in  tbe  premises  has  been  In  accord- 
ance with  the  fact  of  their  being  employed 
simply  to  assist  Mr.  Montelth  in  the  con- 
duct of  the  cause  and  the  argument.  This 
deponentdlstinctly  remembers  that,  when 
the  young  gentleman  banded  him  tbe 
copy, — notice  of  the  filing  of  the  decree, — 
he  had  in  bib  hand  two  copies  of  the  same, 
and  that  deponent  said  to  this  young 
gentleman  that  Bachman  &  Youmans 
were  not  the  proper  parties  to  serve,  but 
that  Mr.  Montelth  was.  Deponent  is  un- 
der the  impression  that  he  did  sign  the  ac- 
ceptance of  notice  written  out  by  Mr. 
Shand  with  the  name  of  said  firm  as  of 
counsel  for  plaintiff,  but  reiterated  to 
Mr.  Shand's  messenger  that  service  must 
be  made  on  Mr.  Montelth.  Deponent  fur- 
ther swears,  on  information  and  belief, 
that  no  notice  of  tbe  filing  of  tbe  decree 
has  ever  been  served  upon  tbe  attorney  of 
plaintiff,  appellant,  and  It  is  respectfully 
urged  upon  the  court  that  the  service  of 
the  notice  of  appeal  herein  was  valid,  and 
given  In  proper  time.  Deponent  further 
swears  that,  whenever  he  has  written  the 
name  of  Mr.  Montelth  in  these  proceed- 
ings, he  has  done  so  by  express  authority, 
duly  conferred. "  The  following  is  tbe  affi- 
davit of  Mr.  Haskell,  attorney  for  defend- 
ant: "Before  me  came  John  C.  Haskell, 
who,  on  oath,  says  that,  W.  S.  Montelth 
having  served  a  paper  purporting  to  be  a 
notice  of  appeal,  said  paper  was  at  once 
returned  to  Montelth  by  deponent;  that 
thereupon  said  Monteith  said  to  deponent: 
*  I  was  counsel  for  Brayton,  and  fully  un- 
derstood tbe  cause,  but  he  [Brayton]  em- 
ployed Youmans,  which  I  took  to  be  a 
practical  discharge  uf  myself,  and  I  do  not 
feel  responsible  for  any  failure  in  the 
case.'"  It  appearing  that  Mr.  Youmans 
was  employed  as  an  attorney  for  tne 
plaintlB,  appellant,  and  that  notice  of  tbe 
filing  of  tbe  decree  of  the  circuit  Judge  was 
served  upon  him,  and,  there  being  no  ap- 
peal within  ten  days  thereafter,  the  ap- 
peal must  be  considered  as  abandoned,  as 
Is  expressly  provided  by  statute,  and  tbe 
motion  must  be  granted. 
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McNais  t.  Ciuio  et  alJ*  ] 

{Supreme  Court  of  South  Carolina.  Vov.  96, 
1880.) 

ArrtAL — AORBED  Btatbhint. 
An  agreement  of  counsel  annexed  to  the 
case  filed  in  the  olflce  of  the  clerk  of  the  supreme 
court,  to  the  effect  that  ''the  foregoing  shall  con- 
stitute the  case  for  a  hearing  on  the  appeal  before 
,  the  supreme  ooort, "  renders  the  case  an  "agreed 
•tatemoat,  ■■  within  the  meaaing  of  15  St  S.  C. 
m,  (Code  CiTU  Froo.  |  846,  suM.  6,)  which  pro- 
vides ><bat  an  agreed  statement  of  the  cane  on  ap- 
peal prepured  by  counsel  for  the  respective  par- 
ties shall  dispense  with  the  necessity  of  a  return, 
«r  any  other  paper  from  the  circuit  court. 

Appeal  from  common  pleas  clrralt  conrt 
of  Ctaesterfleld  county;  Witherspoon, 
Jadfce. 

R.  T.  CaatoB,  for  appellant.  Newton  & 
JteQueaa,  tor  respondents. 

PcB  CuBiAM.  This  is  a  motion  to  rein- 
«tate  an  appeal  dismissed  by  the  clerk,  an> 
der  role  1  ot  the  supreme  court,  upon  the 
aflSdavlt  of  reepondents'  attorney,  alloK- 
Ing  that  the  return  therein  was  not  made 
and  filed  with  the  clerk  of  the  supreme 
court  within  40  days  after  the  record  con- 
stltutlns  said  return  was  completed.  The 
folio winjE  agreement  of  counsel  is  annexed 
to thecase. which  was  filed  in  theoffice of  the 
clerk :  "  We  hereby  agree  that  the  forego- 
ing shaU  constitute  the  case  for  a  hearing 
upon  the  appeal  before  the  supreme  court. 
R.  T.  Caston,  Attorney  for  Plaintiff,  Appell. 
Newton  &McQcBBN,AttomeysforIMend- 
ant»,  Bespondent."  This  agreement  is 
dated  September  24, 1880,  and  filed  in  the 
office  of  the  clerk  October  29, 1890.  The 
majority  of  the  court  decide  that  the 
agreed  statement  referred  to  Is  a  compli- 
ance with  the  act  of  March  5, 1873,  (16  St. 
862,)*  which  was  filed  within  40  days  after 
the  same  was  made.    Motion  granted. 


Db  Wai.t  t.  Kinarr  et  al. 

{Supreme  Court  of  South  Carolijut.    Nor.  27, 
1890.) 

XOBTOAOW— FOWXB  OV  SaLB  —  RiOBT  TO  POSSBS- 
SIOM — ^AliBXDHBKT — ReTIBW  ON  APPEAL. 

1.  An  action  by  a  purchaser  under  a  power 
of  sale  contained  in  a  mortgage,  to  recover  the 
poaaession  of  the  premises,  cannot  be  converted 
uito  a  suit  to  foreclose  the  mortgage  on  the  fail- 
ore  of  the  purchaser  to  establish  his  right  to  the 
possession. 

9l  An  amendment  necessary  to  make  the  com- 
plaint sufficient  as  one  for  a  foreclosure  would 
change  snbetantlally  the  cause  of  action,  and  can- 
not be  allowed. 

8.  It  having  been  adjndged  that  plaintiff  was 
not  entitled  to  possession,  an  order  refusing  to  dis- 
miss the  complaint,  and  allowing  plaintiff  to  pro- 
ceed to  establish  liis  right  to  a  foreclosure,  can 
not  be  alBnned  on  the  ground  that  the  conrt  erred 
in  its  jndgment  that  he  was  not  entitled  to  pos- 
session, no  appeal  having  been  taken  by  plaintiff 
from  sncb  judgment,  and  the  time  therefor  hav' 
ing 


'For  extended  opinion,  see  post,  664. 

>  15  St.  a  C.  8C&  (Code  Civil  Froo.  t  846,  snbd. 
S,)  provides:  "Upon  appeals  to  the  supreme 
ooort,  in  case  the  attorneys  for  the  appellant  and 
respondent  shall  agree  upon  a  statement  of  the 
case  as  prepared  by  them  for  the  hearing  of  the 
supreme  oonat,  such  statement  shall  be  a  suffi- 
cient brief  of  the  same,  and  no  return  on  other 
papers  from  the  oircoit  ooort  shall  be  reqnired. " 


Appeal  from  common  pleas  circuit  court 
of  Newberry  county;  Frabbr,  Judge. 

This  was  an  action  by  a  purchaser,  un- 
der a  power  of  sale  contained  in  a  mort- 
gage, to  recover  possession  of  the  prem- 
ises, and  tn  Impound  the  rents. 

George  Johnstone  and  James  L.  Blease, 
for  appellant,  ilfoormaa  &  Slmklna  and  C. 
O.  Jaeger,  for  respondent. 

McIvBR,  J.    This  Is  the  second  appeal  in 
this  case,  and  a  full  statement  of  it  may 
be  found  in  19  S.  C.  2S6,  which  it  is  unnec- 
essary to  repeat  here.    It  was  then  held 
that  the  action  "  was  undoubtedly  an  ac- 
tion of  a  twofold  character,  legal  and  eqni- 
table,  and  the  defenses  were  of  the  same 
character.    The  main  purpose  was  to  re- 
cover possession  of  real  property,  upon  the 
allegation  that  plaintiff  had  title  thereto, 
and,  unless  this  allegation  was  admitted, 
an  Issue  was  presented,  which  the  defend- 
ants had  the  right  to  have  tried  by  a 
Jury. "   And,  as  It  appeared  In  that  case 
that  such  right  had  been  denied  to  them 
by  the  order  then  appealed  from,  the  case 
was  sent  back,  for  the  purpose  of  giving 
the  defendants  the  right  to  have  the  issue 
of  title  tried  by  a  Jury.    Accordingly  cer- 
tain issues,  which  are  fully  set  out  in  the 
case,  were  submitted  to  a  Jury,  who,  in  re- 
sponse thereto,  found  substantially  as  fol- 
lows:   That  the  plaintiff,  at  the  time  of 
the  commencement  of  the  action,  had  no 
valid,  legal   title  to  the  land  In  contro- 
versy;   that  the  defendant  Andrew  Kln- 
ard  was  not  in  possession  ot  the  land  at 
the  time  of    the  commencement   of  this 
action;  that  the  defendant  George  A.  Kln- 
ard  was  entitled  to  one-half  equitable  in- 
terest in  the  land;  and  that  plaintiff  had 
notice  thereof  atthetlme  betook  the  mort- 
gage from  Andrew  KInard,  through  which 
he  claims  title  to  the  land.    After  this  ver- 
dict was  rendered,  the  defendant  George 
A.  Kinard  moved,  upon  the  verdict,  to 
dismiss  the  complaint.    The  motion  was 
heard   by  his  honor,  Judge  Fraskr,  who, 
while  holding  that  the  finding  of  the  juiy 
on  the  first  Issue,  to- wit,  that  plaintiff  had 
no  title,  was  conclnolve,  and  was  not  con- 
trolled by  or  inconsistent  with  the  finding 
on  the  second  issae,  to-wit,  that  Andrew 
Kinard  was  out  of  posRession  at  the  time 
of  the  commencement  of  this  action,  deter- 
mined that,  as  the  complaint  stated  facts 
snfflcient  to  constitute  a  cause  of  action 
for  the  foreclosure  of  the  mortgage  under 
which  plaintiff  claimed  title,  the  motion 
to  dismiss  the  complaint  should    be   re- 
fused, and  the  case  should  be  retained  for 
that  purpose;    and  he  therefore   ordered 
that  It  be  referred  to  the  ninster,  to  take 
the  testimony  as  tothutmatter,  Indicating 
his  opinion   that    the  testimony  already 
taken  In  this  cause,  and  the  finding  of  the 
Jury  on    the    Issues    submitted  to  them, 
might  be  used  as  well  as  any  other  testi- 
mony parties  may  introduce.     From  this 
Judgment,  the  defendant  GeorgeA.  Kinard 
alone  appeals,  allei^Ing  errorin  refusing  his 
motion  to  dismiss  the  complaint,  and  In 
holding  that.  In  this  action,  the  plaintiff 
can  proceed  to  obtain  foi-edosui'e  of  his 
mortgage.    In  his  last  ground  of  appeal, 
he  claims  that,  It  the  circuit  Judge  was 
Justified  in  refusing  his  motion  to  dismiss 
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the  complaint,  he  sboald,  upon  the  ver- 
dict ol  the  Jury  and  the  pleadingn,  have 
decreed  a  partition  of  the  land  equally  be- 
tween the  plaintiff  and  appellant.  The 
plaiDtift,  while  not  appealing  from  or  ex- 
cepting to  the  decree  of  Judge  Fbaser,  or 
any  part  thereof,  long  after  the  time  al- 
lowed for  that  purpose  had  expired,  in 
fact  after  the  case  was  prepared  and 
served,  has  given  notice,  as  appears  by  a 
manuscript  addition  made  to  the  record, 
by  consent,  that  he  will  ask  this  court 
"  to  afUrm  the  order  of  the  circuit  Judge 
appealed  from,  on  other  grounds  than 
those  stated  by  him  in  bis  order,  to-wit: 
'(1)  That  thespeclal  flndlng  nf  the  Jury  on 
the  second  isHue  relerred  to  them  was  in- 
consistent with  the  general  finding  uu  tlie 
first  issue,  and  should  control  the  latter, 
and  allow  judgment  for  respondent;  (2) 
that  Andrew  KInard,  having  gone  out  of 
possession  of  the  land  previous  to  the 
commencement  of  the  action,  and  being 
out  of  possession  at  that  time,  the  re- 
spondent, under  the  law  then  governing 
the  mortgage  contract  between  them,  be- 
came entitied  to  the  laud ;  (3)  that  the  de- 
fendant Andrew  KInard  baviag  failed  to 
answer,  the  respondent  Is  entitled  to  have 
Judgment  against  him  for  his  interest  in 
theland,  wbett>erthewholeortt  part  there- 
of; and  that  the  appellant,  George  A. 
Kinard,  only  claims  one-half  of  the  land, 
and  asks  for  partition ;  (4)  that  both  the 
appellant  and  respondent  claiming  from 
the  same  source,  tbe  respondent  has  the 
better  title,  and  is  entitled  to  the  land.' " 

There  can  be  no  doubt  that  the  funda- 
mental and  main  purpose  uf  the  plaintiff's 
action  was  to  recover  possession  of  tbe 
land  in  question.  This  is  apparent  from 
tbe  whole  frame  of  tbe  complaint,  but, 
what  is  absolntely  conclusive,  it  has  iteen 
BO  distinctly  adjudged  at  the  bearing  of 
tbe  former  appeal.  It  is  also  equally  clear 
that  tbe  equitable  feature  of  the  action 
was  not  distinct  from,  or  independent  of, 
tbe  legal  cause  of  action,  but  was  wholly 
dependent  thereon.  For  it  would  scarcely 
be  urged  that  a  party  having  no  title  to 
a  tract  of  Innd  would  have  any  shadow 
of  right  to  ask  the  court  ol  equity  to  im- 
pound the  rents  of  such  land,  or  to  enjoin 
the  person  in  possession  from  receiving 
such  rents.  It  follows,  therefore,  neces- 
sarily that  the  first  step  necessary  to  be 
taken  by  the  plaintiff  was  to  establish  his 
title  to  the  land,  and,  until  this  was  done, 
be  certainly  would  have  no  ground  upon 
which  to  base  bis  claim  for  the  equitable 
relief  demanded  by  injunction,  and,  prac- 
tically, the  appointment  of  a  receiver. 
When,  therefore,  be  failed  to  establish  his 
title,  as  was  distinctly  adjudged  by  the  de-. 
cree  of  Judge  Fraseb,  to  which  the  plain- 
tiff took  no  exception,  it  followed  neces- 
sarily that  his  action  failed,  and  thecom- 
plalntshould  have  been  dismissed,  at  least 
as  to  the  appellant,  and  the  two  defend- 
ants. Cannon  and  Roff,  who  were  in  pos- 
session as  his  tenants,  and  who,  for  that 
reason  alone,  were  made  parties.  Tliat 
this  would  have  been  the  result  cannot  be 
doubted  from  the  whole  tenor  of  Judge 
Fkaser's  decree;  but  be,  supposing  that 
there  were  sufficient  facts  stated  in  tbe 
complaint   to    constitute    another,   and 


wholly  dUterent,  cause  of  action,  to-wit, 
for  the  foreclosure  nf   the  mortgage,  re- 
fused the  motion  to  dismiss  thecomplaint, 
and  retained  the  case,  for  the  purpose  of 
enabling  the  plaintiff  to  establish  such  new 
cause  of   action.    And  tbe  real   question 
raised  by  this  appeal  is  whether  he  erred 
In  so  doing.    This  question  Is  conclusively 
determined  in  (avor  of  appellant  by  our, 
recent  decision  in  the  case  of  Johnson  v. 
Johnson,  27  S.  C.  SOS,  3  S.   E.   Rep.  606, 
which  was  decided  since  Judge  Frasbr's 
decree  was  rendered.    There,  as  here,  the 
action  was  to  recover  possession  of  real 
property,  to  which    the   plaintiff  claimed 
title  under  a  sale  made  by  the  mortgagee, 
or  ratlier  the  assignee  uf  the  mortgagee, 
by  virtue  of  a  power  of  sale  contained  in 
tbe  mortgage,  and  tlie  court  having  de- 
termined there,  as  here,  that  sacb   sale 
was  Ineffectual  to  pass  the  title.  It  was 
held  that  the  plaintiff  could  not  recover,  a 
majority  of   the  court  holding  that  ttie 
complaint  could  not  be  amended  "so  as  to 
pray  tor  a  regular  judicial  foreclosure  of 
her  mortgage,"  as  was  suggested  by  one 
of  tbe  Justices,  because  that  would  •>hange 
substHntially  tbe  claim  of  tbe  plaintiff. 
Upon  recurring  to  the  record  in  that  case, 
we  find  that  the  plaintiff,  in  setting  out 
tbe  source  of  her  title,  made  quite  as  full  a 
statement  of  the  note  and  mortgage  as 
was  done  by  the  plaintiff  in  this  case,  and 
as  the  court  there  held,  notwithstanding 
this  fact,  that  tbe  plaintlt),  after  tailing 
to  establish  the  cause  of  action,  as  stated 
in  the  complaint,  could  not  be  allowed  to 
convert  her  case  Into  another  and  wholly 
different  claim,  we  think  we  are  bound  so 
to  bold  in  this  case,  especially  as  we  still 
think  it  right;  for,  while  the  provisions 
of  the  Code  are  very  liberal  in  regard  to 
tbe  allowance  of  amendments  and  otiier- 
wiae,  yet  there  is,  and  ought  to  be,  a  limit 
to  such  liberality.    When  a  party,  after, 
perhaps,  tedious  and  expen.<«ive  litigation, 
has  successfully  met  one  claim,  be  ought 
not  to  be  deprived  of  the  fruit  of  his  vic- 
tory, and  put  to  the  defense  of  another 
and  wholly  different  claim,  in  tbe  same 
case,  which  the  plaintiff  has,  through  mis- 
taken judgment,  or,  perhaps,  some  other 
cause,  omitted  to  make  in  tbe   first   In- 
stance. 

In  addition  to  this, even  if  thecomplaint 
could  be  regarded  as  n  proceeding  to  fore- 
close the  mortgage,  the  plaintiff  would 
still  encounter  an  obstacle  which  would 
be  fatal  to  his  recovery,  unless  such  ob- 
stacle was  removed  by  amendment,  which 
the  case  of  Johni-on  v.  Johnson,  supra, 
distinctly  decides  could  not  be  allowed; 
for,  while  the  complaint  does  set  forth  the 
note  and  mortgage,  it,  at  the  same  time, 
alleges  that  the  same  has  been  satisfied, 
and  surely  such  a  complaint  conM  not  be 
regarded  as  stating  facts  sufficient  tu  con- 
stitute a  cause  of  action  for  the  foreclos- 
ure of  the  mortgage.  It  seems  to  us,  there- 
fore, that  the  circuit  Judge  erred  in  hold- 
ing that  the  complaint  states  facts  suffi- 
cient to  constitute  a  cause  of  action  for 
the  foreclosure  of  the  mortgage,  and,  even 
if  it  did,  tbe  action  to  recover  possession 
of  real  property  could  not  be  converted 
into  an  action  for  the  foreclosure  of  the 
mortgage,  under  the  authority  of  tbe  case 
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above  cited.    Wtaeii.  therefore,  the  circuit 
jadKe  determined  that  the  plalntlO  had 
(ailed  to  eetabllah  his  title  to  the  land  in 
controveray,  the  legitimate  and  necessary 
conclusion   was  a  dismissal  of  the  com- 
plaint, at  least  as  to  the  appellant  and  his 
tenants,   who  alone  make  the  question. 
Huw  it  might  be  with  reference  to  the 
other    defendant    Andrew    Kinard,  who 
made  default,  we  are  not  called  upon  to 
determine,  as  he  Is  not  before  us.    The 
plaintiff  lias.however, given  notice  that  he 
will  ask  this  court  "to  affirm  the  order  of 
tbecircnit  Judge  appealed  from,"  on  the 
Ht-veral  grounds  herdnbetore  set  out;  and 
these  we  will  proceed  to  dispose  of.    It 
seems  to  us  very  clear  that  all  of  these 
grunnds.  except  the  third,  which  relates 
to  the  defendant  Andrew  Kinard  who,  as 
we  have  said,  is  not  t>e(ore  as,  and  as  to 
whom  we  decide  nothing,  while  purport- 
ing to  be  grounds  upon  which  tlip  judg- 
ment of  Jndge  Frassr  should  be  affirmed, 
are.  in  tact,  exceptions  to  such  Judgment, 
and  are  really  grounds  upon  which  this 
court  Is  asked  to  reverse  said  Judgment. 
When   the  case  was  presented  to  Judge 
Frarkr,  the  only  issue  which  lie  was  called 
npim  to  decide  was  whether  the  plaintiff 
had  made  out  his  title  to  the  land  in  con- 
troversy, and  this,  he  distinctly  decided, 
had  been  determined  adversely   to    the 
plaintiff  by  the  verdict  of  the  Jury,  and  to 
that  decision  the  plaintiff  took  no  excep- 
tion, and  gave  no  notice  of  appeal;  and 
yet  it  Is  perfectly  manifest  that  the  first, 
second,  and  third  grounds  taken  by  the 
plaintiff  in  his  notice  are  based  exclasively 
upon  the  tbeoiy  that  Judge  Fbasbb  erred 
in  mo  deciding.    The  fact  that  the  circuit 
Judge,  afterhavlng  decided  the  only  issue 
presented  to  him.  to- wit,   that  plaintiff 
had  failed  to  establish  his  cause  of  action, 
tbonfcht  proper  to  extend  the  privilege  to 
the  plain  tin  of  making  out  another  and 
wbdlly    different   cause   of   action,   from 
which  the  defendant   has   appealed,  cer- 
tainly cannot  give  the  plalntin  the  risrht 
to  ask  this  court  to  review  and  reverse  the 
decision  of  the  circuit  court,  to  which  he 
took  no  exception,  and  gave  no  notice  of 
appeal,  within  the  time  prescribed  by  law, 
under  the  guise  of  a  motion  to  aflBrm  the 
Judgment  below,  upon  other  grounds  than 
those  taken  by  the  circuit  judge.    This  Is 
clear  from  the  fact  that,  if  either  of  these 
three  grounds  are  well  founded,  then  the 
coart  below  erred  In  not  rendering  Judg- 
ment tor  the  plaintiff  on  his  original  cause 
of  action,  and,  if  so,  then  there  was  error 
In  allowing  the  plaintiff  to  proceed  to  es- 
tablish a  wholly  dlBerent  and  inconsistent 
cause  of  action;  for.  If  the  plaintiff  had  es- 
tablished his  title  to  the  land,  as  is  claimed 
in  these  three  grounds,  then  certainly  It 
was  error  to  allow  him  to  proceed  to  a 
foreclosure  of  a   mortgage  on    his   own 
land.    It  is  perfectly  manifest,  therefore, 
that  the  practical  effect  of  the  notice  of  the 
plaintiff  isanappeal  from  ajudgment  from 
which  the  plaintiff  gave  no  notice  of  ap- 
peal within  the  time  prescribed  bylaw,— 
a  timewhicb  thestatnte  forbids  this  court 
from  extending ;  and.  if  we  should  under- 
take to  consider  those  grounds,  it  would 
be  a  practical  evasion  of  this  statutory 
prohibition.    It  must  not  be  Inferred  from 
T.128.B.no.&— 24 


this  that  we  think  those  grounds  well 
taken.  On  the  contrary,  asat  present  ad- 
vised, we  are  disposed  to  agree  with 
Judge  Frasrk  in  the  view  which  he  took 
of  the  Question  of  title;  but,  as  that  ques- 
tion is  not  now  properly  before  us,  we 
shall  not  undertake  to  consider  it  fully. 
We  are  of  opinion  that  the  circuit  Judge 
erred  In  refusing  the  appellant's  motion  to 
dismiss  the  complaint  as  against  him> 
The  judgment  of  tbiscourt  Is  that  so  much 
of  the  order  appealed  from  as  refused  the 
motion  of  appellant  to  dismiss  the  com- 
plaint, and  permitted  the  plaintiff  to  pro- 
ceed to  establish,  If  he  could,  his  right  to 
a  foreclosure  of  the  mortgage,  be  reversed,, 
so  far  as  appellant  is  concerned,  without 
prejudice  to  the  right  of  the  plaintiff  to 
proceed,  as  he  may  be  advised,  to  estab- 
lish his  claim  against  the  undivided  half 
interest  of  the  defendant  Andrew  Kinard 
In  the  land  in  controversy ;  and  that  the 
case  be  remande<l  to  the  circuit  court,  for 
the  purpose  of  carrying  oat  the  views 
herein  announced. 

Simpson,  C.  J.,  concura. 

McOowAN,  J.  I  concur  on  the  authority 
of  the  late  cases. 


McGbe  et  ux.  V.  Fox  et  al. 

(Supreme  Cou/rt  of  North  Carolina.    Dee.  Uu 

1800.) 

ArPBAi/ — SsKviira  Casb — Bond — New  Tbiai.. 

1.  Acts  N.  C.  1889,  o.  161,  amend  CodeN.  O.  I 
850,  bv  extending  the  time  far  serving  a  oase  on 
appeal  from  6  to  10  days. 

8.  A  motion  to  dismiss  an  appeal  becanse  the 
justification  of  the  sureties  is  not  in  double  the 
amount  of  the  bond  cannot  be  entertained  unless 
written  notice  of  tiko  motion  is  given  as  required 
by  Acts  N.  C.  1887,  c  181. 

8.  In  a  suit  tor  ponding  batik  water  on  plain- 
tiff's land,  the  answer  admitted  that  part  of  it 
was  subjected  to  overflow,  but  denied  that  it  in- 
jured the  land,  and  alleged  that  for  reasons  stated 
it  was  a  ttenent..  The  court  charged  that  defend- 
ant could  not  set  oft  any  benefit  to  the  land,  but 
the  jury  should  ascertain  from  all  the  evidence  if 
plaintiff  had  sustained  any  damage,  and,  if  so, 
now  much.  There  was  no  request  for  an  Instrao- 
tion  that  plaintiff  was  entitled  to  nominal  dam- 
ages at  least.  There  was  a  verdict  for  defend- 
ant.   Held,  that  there  was  no  error  in  the  charge. 

4.  A  refusal  of  a  new  trial  was  withia  tho 
discretion  of  the  court,  under  Code  N.  C.  i  1863, 
providing  that  a  verdict  for  nominal  damages  of 
one  cent  would  carry  only  one  cent  costs. 

This  Is  a  civil  action  to  recover  alleged 
damages  for  ponding  water  back  on  plain- 
tiffs' land  by  the  erection  of  a  mill-dam, 
tried  before  Clark,  J.,  at  January  term, 
1889,  of  the  superior  court  of  Alexander 
county.  The  plaintiffs  alleged,  in  sub- 
stance, that  the  defendants  have  erected  a 
mill-dam  on  Middle  Little  river,  on  their 
own  land,  below  the  lands  of  the  plain- 
tiffs, and  caused  the  water  to  pond  back 
upon  and  sob  valuable  bottom  land  be- 
longing to  them,  thereby  destroying  Its 
value,  for  which  they  demand  damages. 
The  defendants  answering  admit  the  erec- 
tion of  the  mill-dam,  and  that  a  small  por- 
tion of  the  plaintiffs' land(less  than  an  acre) 
Is  subjected  to  overflow  thereby,  but  they 
deny  that  any  injury  to  said  land  is  caused 
by  the  erection  of  the  dam,  but,  on  the 
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contrary,  tbey  tnslBt,  for  the  causes  sot 
out  in  the  answer,  that  the  plalntltfs'  laud 
la  beneflt«9d  and  improved  by  it.  The  fol- 
lowing issue  was  submitted:  "What  is 
the  amoant  ol  annual  damaf^edone  to  the 
plaintiff  by  reason  of  theerectionuf  the  de- 
fendants' dam?"  To  which  the  answer 
was,  "Nothing."  There  was  conflicting 
evidence — that  of  the  plaintiffs  tending  to 
Bhow  damages  caused  by  the  overflow 
and  sobbing  of  the  Inud,  and  that  of 
the  defendants  tending  to  show  that 
there  was  in  fact  no  damage,  but  that 
In  tmth  plaintiffs'  land  had  been  ben- 
efited. There  were  no  exceptions  to  evi- 
dence. There  was  no  written  prayer  for 
instructions,  but  plaintiffs'  counsel  in  his 
address  to  the  Jury  asked  the  court  to 
charge  that,  if  any  part  of  plaintiffs'  land 
had  been  benefited  by  the  ponding  back  of 
the  water  from  defendants'  dam,  this  ben- 
efit did  not  belong  to  defendants,  and  they 
could  not  set  this  up  as  a  counter-claim 
to  offset  the  damage  plaintiffs  had  sue- 
tained.  The  court  charged  that  the  de- 
fendants could  not  set  up  as  a  counter- 
claim any  benefit,  it  any,  which  plaintiffs 
may  bare  received  by  such  ponding  back, 
but  the]ury,  upon  all  the  evidence  of  plaln- 
tlRs  and  defendants,  should  ascertain  if 
plaintiffs  had  sustalaed  any  damage,  and, 
if  so,  how  mncb;  it  no  damage  bad  been 
sustained,  then,  to  so  find.  The  issues  as 
set  ont  in  record  were  submitted  with- 
out objection.  The  Jury  made  the  finding 
tbereon  as  set  out  in  the  record.  Motion 
by  plaintiffs  for  new  trial,  alleging  as  er- 
ror the  Instructions  above  given,  and  the 
failure  to  give  instructions  a«ked.  Motion 
denied.  Motion  for  new  trial  because  some 
overflow  having  been  admitted  the  court 
should  have  instructed  jury  to  return  at 
least  nominal  damages.  The  court,  being 
of  opinion  that,  under  section  1862  of  the 
Code,  a  verdict  for  nominal  damages  of 
one  cent  wonld  only  carry  one  cent  cost, 
denied  the  motion.  There  was  judgment 
for  defendants,  and  an  appeal  by  plaintiffs. 
D.  M.  Parches,  for  appellant.  R.  Z.  Lta- 
aey,  tor  appellee. 

Davis,  J.,  (after  stating  the  facta  as 
above.)  The  appeal  was  taken  Saturday, 
February  2d,  the  last  day  of  the  term. 
The*t}lalnt1ff8'  case  on  appeal  was  served 
Friday,  February  8th,  following.  Counsel 
for  appellees  moved  to  dismiss  the  appeal 
upon  the  grounds:  "(l)that  the  case  on 
appeal  wae  not  served  upon  appellee  with- 
in the  time  provided  by  law,  more  than 
five  dayshuving  elapsed  from  the  termina- 
tion of  the  court  at  which  the  cause  was 
tried  before  any  case  was  served ;  (2)  for 
that  appellants'  appeal-bond  is  defective. 
In  that  the  Justification  of  the  sureties  is 
not  for  double  the  amount  of  the  bond 
given." 

As  to  the  first  ground :  Counsel  was  not 
advertent  to  chapter  161,  Acts  1889, amend- 
ing section  .550  ol  the  Code,  and  extending 
the  time  from  5  days  to  10.  Walker  v. 
Scott.  104  N.  C.  481, 10  S.  E.  Rep.  623. 

As  to  the  second  ground :  No  written 
notice  to  dismiss  was  given  as  required 
by  chapter  121,  Acts  1887,  and  tbe  motion 
cannot  be  entertained.  Jones  v.  Slaugh- 
ter, 96  N.  C.  541,  2  S.  E.  Rep.  681. 


There  wcm  no  objection  to  tbe  Issae  sob- 
mitted,  no  exceptions  to  evidence,  and  no 
written  prayer  for  instrnctions,  and  that 
verbally  asked  for  by  plaintiffs'  counsel  in 
his  address  to  the  jury  was  substantially 
given.  Tbe  evidence  was  conflicting,  and 
we  can  see  no  error  In  tbe  charge  of  bis 
honor  In  relation  thereto. 

The  plaintiffs  moved  for  a  new  trial,  be- 
cause, some  overflow  having  been  ad- 
mitted, the  court  should  have  instructed 
the  jury  to  return  at  least  nominal  dam- 
ages. No  such  instruction  was  asked  for. 
The  evidence,  as  has  been  said  was  con- 
flicting, and  the  admission  in  the  answer 
was  accompanied  with  qualiflcations  and 
denials,  and  it  was  In  tbe  discretion  of  bis 
honor  to  grant  or  refuse  a  new  trial,  tbe 
evidence  on  both  sides  having  been  sab- 
mitted  to  the  Jury,  upon  an  issue  of  fact 
presented  in  the  exact  language  of  the  is- 
sue in  Hester  v.  Broach,  84  N.  C.  261.  tbe 
plaintiffs'  evidence  tending  to  show  dam- 
ages, and  that  of  the  defendant  none. 

Counsel  for  appellant  cite  Wrigbt  v. 
Stowe,  4  Jones,  516,  for  the  position  that 
Ills  honor  should  have  instructed  the  Jnry 
that  tbe  plaintiff  was  entitled  at  least  to 
nominal  damage.  In  that  case  It  Is  said : 
"If  the  water  be,  in  fact,  ponded  back  ap- 
on  tbe  plaintiff's  land,  he  will  be  entitled 
to  recover  at  least  nominal  damages,"  and 
bis  Iionor  below  erred  in  instructing  the 
Jnry  that  the  plaintiff  in  that  case  "  wuald 
not  be  entitled  to  nominal  damages. "  Ko 
such  instruction  was  given  by  his  honor 
in  the  present  case,  but  all  the  evidence 
was  submitted  to  the  Jury  upon  the  prop- 
er issue,  and  they  found  that  tbe  plaintiffs 
had  sustained  no  damage,  and  the  Jadg- 
ment  was  in  accordance  with  section  1862 
of  the  Code.    There  is  no  error. 


FOLLBTTE  ▼.  U.VITBO  STATES  MOT.  ACC. 
ASS'.N. 

{Suipreme  Court  cf  North.  CanMita.    Deo.  1, 
1890.) 

AppuoATioir  roB  Imscrancx— Ettdexci:. 
Where  the  agent  of  an  accident  inaurance 
company,  after  frequently  conversing  with  a  man 
partially  deaf,  solicits  him  to  take  out  a  poltcy, 
the  Insured  can  prove  these  faots  by  the  agent  on 
aross-examlnution,  to  rebut  the  presumption  that 
the  company  was  Indaoed  to  take  the  risk  by  the 
representation  in  the  application  that  the  insured 
was  not  subject  to  any  bodily  intlrmlty. 

This  was  a  civil  action  tried  at  tbe  Jan- 
uary term,  IROO,  of  the  superior  court  of 
Durham  county,  before  Armfield,  Judge. 
The  plaintiff  gave  evidence  of  bis  injury 
which  was  shown  to  be  accidental,  and  to 
have  happened  as  set  out  in  the  com- 
plaint, and  that  his  hand  was  amputated 
above  the  wrist,  in  consequence  of  said  la- 
jury  He  testified  that  he  was  partially 
deaf ;  had  been  so  for  30  years  to  tbe  same 
extent.  That  he  was  in  good  health,  and 
his  deafness  did  not  interfere  with  the  pur- 
suit of  his  business.  That  he  did  not  use 
any  mechanical  applications  to  enable 
him  to  hear  conversation,  though  a  per- 
son speaking  to  him  had  to  elevate  his 
voice  above  tbe  ordinary  conversational 
tone  to  enable  hira  to  hear.  That  when 
he  took  out  his  insurance  hlsdeafnetis  was 
Just  as  it  bad  I>een  for  years,  and  is  now. 
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and  -waB  at  the  time  of  hta  Injury.  In  ad- 
dreealDK  the  witness,  (plalntitf,)  Judge  and 
coansel  had  to  raise  their  vbices  to  a  load 
pitch  to  enable  the  witness  to  hear  the  ques- 
tions. He  could  not  hear  questions  asked 
in  the  tone  used  to  other  witnesses.  That 
be  was  well  acquainted  with  the  local 
asent  of  defendant,  who  took  his  applica- 
tion and  solicited  his  insarance,  and  had 
often  conversed  with  him.  That  the  said 
agent  bad  a  chance  to  know  the  extent  of 
his  deafness  when  he  applied  for  the  poli- 
cy. That  no  question  was  asked  about 
deafness,  and  nothing  said  about  it  when 
he  made  his  application  or  received  his 
policy.  That  he  did  not  think  of  his  deaf- 
ness as  a  bodily  infirmity,  and  did  not  in- 
tend to  suppress  the  fact  of  his  deafness  as 
aforesaid.  Plaintiff  Introduced  and  read 
the  following  letter  from  the  secretary 
and  general  manager  of  defendant's  com- 
pany, baring  explained  tliat  the  said  let- 
ter was  a  reply  to  one  written  on  Septem- 
ber 10th  by  himnelf,  under  the  assumed 
name  of  Samuel  C.  Moore: 

"Exhibit  A.  The  United  States  Mutual 
Accident  Association,  S2U,  322,  and  824 
Broadway,  New  York.  September  17, 
18S9.  P.  O.  Box,  851.  Samuel  C.  Moore, 
Esq.,  Asheville,  N.  G. — Dear  Sir:  I  have 
your  favor  of  lOtb  Instant,  and  in  re- 
ply beg  to  say  that,  from  the  description 
you  give  of  your  deafness,  we  do  not  think 
that  it  will  debar  you  from  becoming  a 
member  of  the  association.  Fill  outthein- 
ciosed  application  and  forward  It  to  us, 
together  with  yonr  regular  membership  fee 
of  f5.(K),  and  on  receipt  we  shall  be  pleased 
to  issue  a  policy  to  you  In  this  association. 
Truly  yours,  James  R.  Fitcheb,  Secretary 
and  Oeneral  Manager. " 

J.  J.  Mackey,  local  agent  of  defendant, 
testified  that  he  took  plaintlB.'s  a  pplication 
for  menabershlp  in  defendant  company, 
and  delivered  him  the  policy.  Plaintiff 
proposed  to  ask  the  witness  if  he  knew 
the  ex  tent  of  plain  tin's  deafness  at  the  time 
of  the  application  and  of  delivery  of  certifi- 
cate or  policy.  This  question  was,  under 
objection  of  defendant,  excluded,  and  plain- 
tiff excepted.  Exception  1.  Plaintiff  then 
asked  said  witness  if  he  bad  frequently 
conversed  with  plaintiff  prior  to  said  ap- 
plication, and  if  any  questions  were  asked 
plaintiff  by  him,  at  time  of  application, 
about  deafness,  or  plaintiff's  attention 
drawn  to  it  in  any  way.  This  question 
was  excluded,  and  plaintiff  excepted.  Ex- 
ception 2.  Plaintiff  proved  by  his  wife 
that  one  Frank,  adjuster  of  defendant, 
who  came  to  see  plaiu tiff  after  liis  injury 
and  the  amputation  of  his  hand,  said  that 
the  company  was  satisfied  that  no  fraud 
or  concealment  was  Intended  by  plaintiff 
in  not  stating  in  his  application  that  he 
was  deaf.  Defendant  introduced  the  cer- 
tificate or  policy,  and  the  application. 
His  honor  stated  that  be  would  instruct 
the  jury  that  plaintiff  was  not  entitled  to 
recover  anything  upon  the  ground  that 
plaintiff's  deafness  was  a  "  bodily  infirmi- 
ty" which  be  bad  not  disclosed  in  his  re- 
ply to  the  questions  printed  in  the  applica- 
tion, and  that  this  was  so,  notwithstand- 
ing snch  suppression  was  not  frundulent 
or  Intended,  and  thongb  his  deafness  did 
«ot  contribute  to  the  injury.    Exception 


8.    To  this  ruling  and  intimation  plaintiff 
excepted,  and.  In  deference  thereto,  sub- 
mitted to  a  judgment  of  nonsuit  and  ap- 
pealed to  the  supreme  court. 
The  Issues  framed  were  as  follows: 

(1)  Were  the  alleged  receipt  and  acquit- 
tance obtained  by  the  fraud  or  undue  in- 
fluence of  plaintiff  or  its  agent? 

(2)  Was  the  plaintiff,  at  the  time  of  the 
execution  of  tbeaileged  receipt  and  acquit- 
tance, incapable,  by  reason  of  his  thsQ 
mental  coadition,  of  understanding  the 
meaning  and  effect  of  said  paper  writing  T 

(8)  What  is  plaintiff  entitled  to  recover 
from  defendant  on  said  policy? 

Judgment :  This  cause  coming  on  to  be 
heard  before  me,  in  deference  to  the  court, 
plaintiff  submits  to  a  judgmentof  nonsuit, 
and  it  is  adjudged  that  the  plaintiff  take 
nothing  by  his  suit,  and  the  defendant  go 
without  day,  etc. 

Section  12  of  the  application  was  as  fol- 
lows: "(12)  I  have  never  bad,  or  am  I  sub- 
ject to,  fits,  disorders  of  the  brain,  rheuma- 
tism, or  any  bodily  or  mental  infirmity,  ex> 
cept  as  herein  stated.  Had  an  attack  of 
rheumatism  six  years  ago."  Two  of  the 
conditions  of  the  policy  were  as  follows: 
"  (6)  The  application  for  membership,  to- 
gether with  theclaBsiflcatlonrisksindorsed 
hereon,  ate  made  a  part  of  this  certificate. 
Fraud  of  cnncehlment  in  obtaining  mem- 
bership, or  attempts  by  like  means  to  ob- 
tain indemnity,  shall  make  the  member- 
Nhip  and  this  insurance  absolutely  void. 
The  association  may  cancel  this  insurance 
and  membership  at  any  time  by  refunding 
to  the  insured  (member)  herein  named  the 
membership  fee,  together  with  any  balance 
to  his  credit  deposited  for  assessments  in 
advance.  This  membership  and  insurance, 
unless  sooner  -^rmlnated  by  forfeiture, 
cancellation,  or  resignation,  shall  cease 
and  determine  when  the  insured  (member) 
reaches  the  age  of  65  years. "  "  (10)  The 
provisions  and  conditions  aforesaid,  and 
a  strict  compliance  therewith  during  the 
continuance  of  this  certificate  and  insur- 
ance, are  conditions  precedent  to  the  is- 
suing of  this  certificateand  to  its  validity, 
and  no  wcUver  shall  be  claimed  by  reason 
of  the  acts  of  any  agent,  unless  such  act  or 
waiver  shall  be  specially  authorized  in 
writing  over  the  signature  of  the  secretary 
of  this  association." 

W.  W.  Fuller  and  R.  B.  Boone,  for  ap- 
pellant. J.  S.  Manning  and  J.  W.  Blna- 
dule,  for  appellee. 

Avert,  J.,  (after  stating  the  facts  as 
abovt;.)  It  was  competent  to  prove  by 
the  agent  of  the  defendant,  on  cross-ex/- 
amlnatlon,  tbat  he  knew  or  had  had 
abundant  opportunity  and  good  reason 
to  know,  the  extent  of  the  plaintiff's  deaf- 
ness, when  be  solicited  blm  to  take  out  a 
policy  or  subsequently  and  before  the  ap- 
plication was  signed.  Actual  knowledge 
of  the  plaintiff's  defective  hearing  on  the 
part  of  the  agent  was  constructive  notice 
of  it  to  his  principal,  and  hence  the  latter 
is  deemed  to  have  waived  the  objection 
that  the  deafness  of  the  former  was  a  bodi- 
ly infirmity,  notwithstanding  the  fact 
that  it  was  provided  In  the  policy  that  the 
agents  of  the  company  should  have  no 
power  to    waive  its  conditionB.    Homr 


Digitized  by 


Google 


872 


SOUTHEASTERN  BEPOBTER,  Vol.  12. 


(N.  C. 


thai  v.InBurance  Co.,8R  N.  C.78;  Dupree  v. 
iDBurance  Co.,  93  N.  C.  240;  Id.,  92  N.  C. 
422;  ColliDB  V.  Insurance  Co.,  79  N.  C.  284; 
Insurance  Co.  v.  Wilkinson,  13  Wall.  222; 
Inuurance  Co.  v.  Garfleld,  60  111.  124; 
WJtherell  v.  lusnranceCo.,  49  Me.  200;  In- 
surance Co.  V.  McCrea,  8  Lea,  513;  Wood, 
Ins.  §  496;  Morrison  v.  Insurance  Co.,  69 
Wis.  162, 18  N.  W.  Rep.  13;  Shafer  v.  Insur- 
ance Co., 58  Wis.  361,10  N.  W.  Rep.  381;  In- 
surance Co.  V.  Earle,  83  Mich.  143.  An  ap- 
plication for  insurance  constitutes  a  part 
of  the  contract  between  the  Insurer  and 
the  Insured,  and  the  representations  con- 
tained in  itare  presumptively  Inducements 
to  the  former  to  enter  Into  it.  But  when 
it  appears  that  an  agent,  through  whom 
a  corporation  acts,  himself  examined  and 
valued,  or  had  opportunity  to  estimate 
by  examination  actually  made  by  him,  the 
value  of  property  insured  against  fire,  or 
frequently  conversed  with  a  man  partial- 
ly deaf,  had  opportunity  to  test  the  ex- 
tent o(  his  infirmity,  and  afterwards  so- 
IlGited  or  forwarded,  with  favorable  rec- 
ommendation, his  application  for  Insniv 
ance  against  accident,  the  insured  will  not 
be  absolutely  precluded  from  showing  the 
facts  as  evidence  that  the  corporation  as- 
sented to  what  sabseqaently  appeared  to 
be  an  Overvalnation  in  the  one  case,  or 
had  Icnowledge  of  the  defective  hearing, 
and  waived  objection  to  the  risk  on  ac- 
count of  it  in  the  other.  It  was  material 
that  the  Jury,  in  passing  upon  and  finding 
the  facts  upon  which  the  liability  of  the 
defendant  depended,  should  hear  any  tedtl- 
mony  that  would  aid  them  In  determining 
whether  the  defendant  company  was  in- 
duced, or  might  reasonably  have  been  In- 
duced, by  the  false  representation  con- 
tained in  the  application^to  enter  Into  the 
contract,  when  It  would  not  have  done  so 
had  Its  agents  had  full  knowledge  ot  the 
facts.  The  representation  In  the  applica- 
tion must  be,  in  contemplation  ot  law, 
falsely  and  fraudulently  ma<l3.  In  order  to 
prevent  a  recovery  In  case  of  loss;  but  in 
the  absence  of  any  proof  of  knowledge  of 
the  ralsrepreseotation  complained  of,  or 
waiver  of  objection  on  account  of  it  by 
the  agents  of  the  insured,  a  false  state-' 
nient  constituting  an  apparent  induce- 
ment to  the  contract  will  be  deemed  to 
have  been  made  with  fraudulent  Intent. 
Mace  V.  Association  Co.,  101  N.C.138,7S.£. 
Rep.  674.  The  courts  of  this  countiy  havf 
differed  widely  as  to  the  admissibility  of 
testimony  in  cases  like  that  before  us. 
Some  have  held  that  parol  testimony  was 
not  competent  In  a  case  to  show  a  waiver 
of  the  requirements  In  the  conditions  of  a 
policy  ur  of  the  warranty  arising  out  ot 
the  application ;  while  others  have  limited 
the  power  of  agents  to  waive  its  require- 
ments In  the  face  of  a  prohibitory  pro- 
vision In  the  policy,  to  matters  not  con- 
stituting essential  and  material  portions 
of  the  contract,  such  as  the  stipulations  as 
to  proof  of  loss.  There  Is  a  very  general 
concurrence  of  course  in  the  view  that, 
where  the  execution  of  a  contract  has 
been  procured  by  the  fraud  of  an  agent  of 
the  insurer,  it  may  be  declared  void  upon 
showing  the  acts  of  the  agent  inducing  its 
execution.  This  .  case  Is  distinguishable 
from  that  ot  Bobbitt  v.  Insurance  Co.,  66 


N.  C.  70,  In  that  in  the  latter  the  plaintiff 
not  only  made  a  false  statement,  wbicb 
was  an  apparent  inducement  to  the  d»- 
fendant  to  issue  the  policy,  but  failed  to 
rebut  the  presumption  ot  fraudulent  pur- 
pose by  showing  any  actual  knowledge  of 
the  true  value  of  the  property  on  the  part 
of  the  corporation  acting  through  its 
agent.  In  Dupree  v.  Insurance  Co.,  03  N. 
C.  240,  Chief  Justice  SMrrn,  delivering  the 
opinion  of  the  court,  said :  "  It  was  cer- 
tainly competent  to  show  this  source  of 
information  possessed  by  the  agency  Arm, 
in  regard  to  the  property  Included  in  both 
policies,  when  they  issued  the  last,  as  tend* 
ing  to  rebut  the  charge  that  it  was  solely 
brought  about  by  the  fraudulent  state- 
ments contained  in  the  pJaintitt's  applica- 
tion." The  evidence  referred  to  tended  to 
show  that  a  subagent  of  a  general  insur- 
ance agent  had,  the  year  before,  inspected 
the  samelproperty  for  another  company 
for  wbicb  the  general  agent  was  acting, 
and  had  issued  a  policy  upon  the  valua- 
tion then  declared  Just  by  the  subagent. 
and  the  general  agent  had  the  next  year 
sent  the  insured  the  policy  sued  on,  which 
was  issued  in  the  name  of  another  compa- 
ny, upon  the  property  destroyed  by  tire, 
but  based  upon  the  same  valuation.  Un- 
der the  principle  laid  down, it  was  equally 
competent  and  material  to  show  that 
Mackey,  the  agent  of  the  defendant  com- 
pany, knew  and  could  have  informed  liis 
principal  that  the  plaintiff  was  partially 
deaf,  and,  from  the  very  nature  of  the 
case,  could  have  commnnicated  the  extent 
of  the  infirmity.  Being  presumably  in  pos- 
session ot  the  information  acquired  by  its 
agent,  the  company  is  not  deemed  to 
have  been  Induced  to  take  the  risk  by  the 
representation  in  the  application  that  the 
plaintiff  was  not  subject  to  any  "bodilV 
infirmity." 

The  principles  announced  by  this  court 
in  the  cases  already  cited  are  supported 
by  reason  and  sustained  by  authority. 
May,  Ins.  §8  131,  132;  1  Phil.  Ins.  §  904.  In 
Hornthal  v.  Insurance  Co.,  supra,  the 
court  say  that  the  policy  "  was  issued  and 
delivered  to  the  plaintiff,  with  actual 
knowledge  on  the  part  of  the  agent,  ond 
constructive  knowledge  ot  his  principal, 
and  must  be  deemed  to  hare  been  done 
with  the  full  assent  to  the  proposed  in- 
crease."  See,  also,  Collins  v.  Insurance 
Co.,  79  N.  C.  279;  Argall  v.  Insurance  Cti., 
84N.  C.  865;  Dupree  v.  Insurance  Co.,  92 
N.  C.  422,  423.  "The  powers  of  the  agent 
are  prima  facie  co-extensive  with  the  hazi- 
ness intrusted  to  his  care,  and  wiU  not  be 
narrowed  by  the  limitations  notcommuni- 
cated  to  the  person  w  th  whom  he  dealei.  " 
Insurance  Co.  v.  Wikinson,  13  Wall.  222. 
So  In  the  case  of  Cnthbertson  v.  Insurance 
Co.,  96  N.  C.  480,  2  S.  E.  Rep.  258,  (cited  by 
the  defendant,)  the  insured  made  a  false 
representation  as  to  the  title  ot  the  prop- 
erty destroyed  by  fire,  and  offered  no  testi- 
mony to  trace  any  actual  knowledge  of 
the  facts  to  the  defendant,  or  to  rebut  the 
presumption  of  a  fraudulent  intent  by  & 
waiver.  Justice  Davis,  In  Mace  v.  As- 
sociation, 101  N.  C.  188,  7  S.  E.  Rep.  674, 
says:  "A  false  statement  made  in  the  ap- 
plication, when  the  applicatlonconstltotes 
a  part  of  the  contract,  will  render  the  pol> 
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icy  void,  and  so  'will  any  representation 
of  a  material  fact  by  which  the  company 
is  rolaled,  if  falsely  and  tranduleutly  made. " 
Bat  where  there  is  a  waiver,  as  in  the 
cases  of  Homthal  ▼.  Insurance  Co.,  and 
Dapree  v.  Insurance  Co.,  supra,  tbongb 
the  false  statement  be  made  in  tbeapplica- 
tlun  Itself,  it  does  not  mislead,  and  cannot 
be  considered  an  inducement  to  the  con- 
tract. There  was  error,  for  which  a  new 
trial  mnat  be  granted. 


Tratebs  et  &L  V.  Ckaton. 

{Svmreme  Court  of  North  Carolines    Deo.  1, 
1890.) 

AsBEST  nr  Cim,  Cabbb— Pisuciabt  RBia.Tioira — 
Appbai,— Rbtibw. 

1.  Plaintlfts  dellTered  to  defendant  fertilizer 
on  crisdit,  under  a  contract  to  hold  any  of  it  that 
might  be  left  unsold  by  him,  and  the  proceeds  of 
such  as  might  be  sold  in  trait  for  the  payment  of 
liis  debt  to  them,  and  also  to  deliver  to  ^laintifFs 
the  notes  he  might  take  for  such  fertilizer,  and 
apply  all  proceeds  of  such  notes  as  collected  to 
the  payment  of  the  debt  to  plaintiSs,  whether  the 
same  had  matured  or  not  Held  that,  In  receiv- 
ing money  under  this  contract,  defendant  assumed 
a  fiduciary  relationship  to  plaintiffs  within  the 
meaning  of  Code  KT.  C.  {  291,  par.  2,  providing 
that  a  defendant  may  be  arrested,  *'in  an  action 
•  •  ♦  for  money  received,  or  for  property  em- 
bezzled, or  fraudulently  misapplied,  •  •  *  by 
any  factor,  agent,  broker,  or  other  pejiaon  in  a 
fiducisuy  capacity. " 

a.  Endings  of  fact  by  a  trial  Judge  will  not 
be  reviewed  as  against  the  evidence,  unless  there 
is  none  to  support  them,  and  the  evidence  is  sent 
op  so  that  the  court  can  determine  its  character. 

Appeal  from  superior  court,  Surry 
county ;  McCorki.e,  Judge; 

The  plaintiffs  brought  their  action,  and 
at  once  applied  and  obtained  an  order  of 
arrest,  under  which  the  defendant  was  ar> 
rested.  Afterwards,  the  latter  moved  to 
vacate  the  order  of  arrest.  The  court 
beard  the  motion  upon  affidavit,  and  the 
written  contract  sued  upon,  and  found 
the  facts,  the  material  parts  of  which  find- 
log  are  as  follows : 

"That  on  the  19th  of  December,  1888,  the 
plaintiff  and  defendant  entered  into  a  writ- 
ten contract,  of  which  the  following  is  a 
copy: 

"'Richmond,  Va.,  December  19th,  1888. 
To  Thomas  Dea ton,  Troy,  N.  C:  Wo  will 
fumisb  you  in  bags,  frpe  on  board  cars  at 
Hoffman,  N.  C,  thirty  tons  National  Fer- 
tiliser, ur  as  much  more  as  may  be  mutu- 
ally satisfactory,  at  f 28  per  ton,  all  or- 
dered by  you,  to  be  settled  for  In  cash,  (see 
reduction  named  below,)  or  by  your  note 
or  notes  to  average  due  November  15th, 
ISSD,  and  made  payable  at  our  office,  we 
to  bave  the  right  to  call  on  ynu  for  ^our 
note  or  notes  in  settlement  for  same  at 
any  time  we  may  desire.  If  you  prefer, on 
Uay  Ist.  1889,  instead  of  nettling  at  f28 
per  ton  in  money,  yon  may  do  so  at  350 
pounds  middling  cotton  per  ton,  to  be  de- 
livered at  Hoffman,  N.  C.,  but  this  offer 
not  to  extend  later  than  May  Ist,  1889. 
And  It  is  understood  that  the  said  fertilizer 
is  fumlsbed  with  a  guaranty  of  analysis, 
but  not  of  results  from  its  use,  and  all  of 
said  fertiliser  that  may  be  left  unsold,  and 
all  proceeds  from  sales,  are  held  in  trust  by 
you  for  tbe  payment  of  your  indebtedness 


to  as.  On  May  Ist  next,  or  sooner,  Mpossl- 
ble,  you  agree  to  delivertous,  orouragent, 
notes  of  the  planters  or  other  purchasers 
to  whom  you  have  sold  thl^  fertilizer  on 
time,  for  the  gross  amount  of  the  sales  of 
tbe  same,  to  be  held  by  us  as  collateral 
security  for  the  payment  of  your  obliga- 
tions, as  above  stated,  and  these  collat- 
eral notes  are  to  be  returned  to  you  for 
collection,  and  all  proceeds  of  said  notes 
or  accounts  as  collected  must  be  first  ap- 
plied to  the  payment  of  your  notes  to  us, 
whether  the  same  shall  have  matured  or 
not.  And  it  is  further  agreed  that  on  or 
before  May  Ist,  18S9,  you  are  to  tura  over 
to  us  tbe  cash  for  all  cash  sales  that  you 
may  make  of  this  fertilizer,  upon  which 
there  is  to  be  a  reduction  of  f  1.60  from 
price  stated  above,  tbe  same  reduction  in 
price  to  extend  to  any  more  of  said  ferti- 
lizer that  you  may  desire  to  advance  the 
cash  for  In  settlement  at  that  time. 
Make  shipment  as  desired.  S.  W.  Tka- 
VBRS  &  Co.    Per  C.  W.  Pkiddy.' 

"'Messrs.  S.  W.  Travers  &  Co.— Gentle^ 
men :  Tour  offer  is  hereby  accepted  upon 
the  terms  and  conditions  stated  in  this 
contract.  [Signed]  Thomas  Deaton. 
December  19th,  1888.^ 

"  That  under  the  said  contract  the  plain- 
tiff shipped  to  the  defendant  a  large  quan- 
tity of  National  Fertilizer,  to-wlt,  forty 
(40)  tons,  and  tbe  defendant  duly  received 
the  same,  and  became  Indebted  to  tbe 
plaintiff  therefor  in  the  sum  of  eleven  hun- 
dred and  thirty  dollars.  That  in  pursu- 
ance of  the  terms  of  said  contrac ,  the  de- 
fendant on  the  22d  day  of  June,  1889,  exe- 
cuted and  delivered  to  plaintiff  two  notes, 
aggrcKating  tbe  sum  of. eleven  hundred 
and  twenty  dollars.  That  the  defendant 
sold  and  disposed  of  said  fertilizer  to  di- 
vers persons  and  parties,  and  took  from 
them  cash,  and  also  notes,  and  other  evi- 
dences of  indebtedness,  made  payable  to 
plaintiff.  That  tbe  defendant  wrongfully 
and  fraudulently  detained,  misapplied, 
and  converted  to  his  own  use,  the  cash 
which  he  received  from  the  sale  of  said  fer- 
tilizer, and  failed  and  refused  to  account  for 
and  turn  over  same  to  plaintiff,  although 
requested  so  to  do  by  plaintiff.  That  de- 
fendant wrongfully  and  fraudulently  de- 
tained the  notes  and  evidences  of  Indebt- 
edness aforesaid,  collected  same,  and  un- 
lawfully, wrongfully,  and  fraudulently 
converted  tbe  proceeds  from  same  to  his 
own  use,  and  tailed  and  refused  to  account 
for  and  pay  over  same  to  plaintiff,  al- 
though demanded  so  to  do.  That  before 
suing  out  the  order  of  arrest  in  this  cause, 
the  plaintiff  commenced  an  action  in  the 
superior  court  of  Surry  county  for  the 
unlawful,  wrongful,  and  fraudulent  con- 
version of  the  aforesaid  money  and  evi- 
dences of  indebtedness.  That  in  all  the 
transactions  aforesaid,  the  defendant  was 
acting  In  a  fiduciary  capacity. " 

The  motion  to  vacate  the  orderof  arrest 
was  denied.  The  defendant  appealed.  He 
assigned  error  as  follows:  (1)  That  his 
honor  erred  inflnding  thedefendant  fraud- 
ulently and  wrongfully  misapplied  the 
funds  of  tbe  plaintiff,  when  no  fraud  is  al- 
leged, or  appears  from  the  record;  (2) 
that  his  honor  erred  In  holding  that  the 
defendant  was  tbe  agent  and  acting  in  a 
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fldnclary  capacity   ander    the    contract 
dated  December  19,  ,1«8S. 

R.  B.  Glean,  for  appellant.  Douglas  <ft 
Sbaw,  tor  appellees. 

Mekrimov,  c.  J.,  (after  stating  the 
facts.)  Tbl8  Is  au  action  at  law,  and 
hence  we  have  no  anthority  to  review  the 
findings  of  fact  by  tlie  court  below.  Such 
findings  are  final,  and  must  be  accepted 
here  as  warranted  by  competent  evidence, 
unless  it  should  be  objected  in  a  proper  way 
that  there  was  no  evidence  to  support  the 
findings,  or  one  or  more  of  them.  We  can 
only  re  view  questions  and  matters  of  law  in 
such  cases  arising  upon  thefacts  as  found, 
(Burke  v.  Turner,  85  N.  C.  BOO;  Hale  v. 
Richardson,  89  N.  C.  62;  Young  v.  Rollins, 
90  N.  C.  125;  Coates  v.  Wilkes, 92 N.C.  376;) 
and  there  are  many  other  like  cases.  If  the 
appellant  intended  to  insist thattherewas 
no  evidence  of  fraud,  he  hould  have  ex- 
cepted on  that  ground,  and  sent  up  the 
evidence,  so  that  we  might  determine  its 
character.  The  statute  (Code,  §  291,  par. 
2)  provides,  among  other  things,  that  a 
defendant  may  be  arreste<l  "in  au  action 
•  •  •  for  money  received,  or  for  prop- 
erty embe»sled,or  fraudulently  misapplied 
•■  •  *  by  any  factor,  agent,  broker,  or 
other  person  in  a  fiduciary  capacity,"  etc. 
This  provision  Is  plain,  and  very  compre- 
hensive in  its  terms  and  purpose.  It  in- 
tends certainly  to  embrace  all  cases  where 
the  relation  of  trust  and  confidence  In  re- 
spect to  money  received  by  or  pergonal 
property  In  the  possession  of  onepartyfor 
the  benefit  of  another,  is  raised  and  ex- 
ists between  such  parties  by  reason  of 
their  mutual  contract,  express  or  Implied. 
The  purpose  is  to  give  the  most  efficient 
remedy  where  the  cause  of  action  Involves 
a  breach  of  trust  on  the  part  of  the  defend- 
ant sustaining  a  fiduciary  relation  to  the 
plaintiff. 

Now  the  defendant  expressly  agreed,  for 
a  Rufflcient  consideration,  that  he  would 
hold  any  of  the  unsold  fertilixers  men- 
tioned, and  all  the  proceeds  of  such  as  he 
should  sell.  In  trust  for  the  benefit  of  the 
plaintiffs  in  the  payment  of  his  debt  to 
them  :  and  further,  to  deliver  to  the  plain- 
tiffs the  notes  he  might  take  from  planters 
and  others  tor  such  fertilizers  sold  to  them 
by  him,  and  to  apply  all  proceeds  of  such 
notes  as  collected  to  the  payment  of  his 
debt  to  the  plaintiffs,  whether  the  same 
bad  matured  or  not,  to  the  extent  such 
proceeds  might  be  necessary  for  the  pur- 
pose specified.  The  defendant  In  bis  con- 
tract with  the  plaintiffs,  in  respect  to  the 
fertilizers  he  bought  from  them,  assumed 
in  a  sense  an  agency  of  them  in  respect 
thereto, — he  agreed  that  he  would  owe 
them  for  the  same  and  apply  the  proceeds 
of  the  sale  thereof  to  the  payment  of  his 
debt  to  them ;  that  he  would  hold  the 
notes  and  money  he  received  on  such  ac- 
count in  trust  for  them  for  the  purpose 
specified.  As  soon  as  he  sold  the  fertilis- 
ers, and  received  notes  or  money  for  the 
same,  he  was  at  once  charged  with  a  trust 
as  to  the  same  in  favor  of  the  plaintiffs. 
The  contract  embraced,  and  the  consider- 
ation thereof  supported  and  made  bind- 
ing, all  the  material  stipulations  con- 
tained  therein.    So   that,   accepting  the 


facts  as  found  In  connection  with  the 
agreement  in  writing,  it  Is  clear  that  the 
defendant  might  be  arrested  in  this  action 
for  the  alleged  breach  of  his  fiduciary  re- 
lation to  the  plaintiffs.  Chemical  Co.  v. 
Johnson,  98  N.  C.  123;  Powers  v.  Daven- 
port, 101  N.  C.  286,  7  8.  E.  Rep.  747;  Guano 
Co.  V.  Mailoy,  104  N.  C.  674, 10  S.  E.  Rep. 
472.  There  is  no  error.  L«t  this  opinion 
be  certified  to  the  superior  court,  accord- 
ing to  law.    It  is  so  ordered. 

Randolph  v.  Randolph  et  al. 

(.Su/preme  Court  of  North  CaroUna.    Dec  8, 
1860.) 

AasxamcBNT  or  Dowbk — Answbb — Coitstkb- 
Claim — Laches — PiXAsisa. 

1.  To  a  petition  by  a  widow  to  have  dower  as- 
signed In  land,  the  record  title  to  which  was  in 
the  name  of  her  husband  at  his  death,  an  answer 
was  filed  by  ohildren  of  deceased  by  a  former 
marriage  alleging,  in  substuiaa,  that  the  prop- 
erty was  conveyed  to  tbeir  father  at  his  instanoa 
for  the  purpose  of  defrauding  their  mother,  and 
that  the  consideration  of  th«  conveyance  was  her 
land.  Seld,  that  It  stated  a  good  defense  or 
counter-claim.  Distinguishing  Qiles  v.  Hunter, 
lOS  N.  C.  191,  9  B.  B.  Rep.  649. 

a.  The  defense  of  tiie  statute  of  limitstiona 
cannot  be  raised  wUeaa  pleaded. 

Appeal  from  superior  court,  Yancey 
county}  R.  F.  Akmfield,  Judge. 

A  petition  by  Keslah  Randolph,  wife  of 
Samuel  Randolph,  deceased,  to  have  dow- 
er assigned  in  land,  the  record  title  of 
which  was  in  deceased  at  his  death.  Will- 
iam Randolph  and  others,  heirs  ol  Nancy 
A.  Randolph,  u  former  wife  of  Samuel 
Randolph,  filed  an  answer,  to  which  a  de- 
murrer was  interposed  by  petitioner.  The 
demurrer  was  overruletl,  and  petitioner 
appeals. 

W.  B.  Malone,  tor  appellant.  J,  F.  Mor- 
pbew,  for  respondents. 

Shepbrrd,  J.  The  judgment  recites  that 
a  demurrer  was  filed,  but  no  such  pleading 
to  the  amended  answer  appears  in  the  rec- 
ord. Taking  it,  however,  as  a  denaurrer 
ore  tenus,  that  the  answer  does  not  state 
facts  ButUcient  to  constitute  a  defense  or 
counter-claim,  we  are  of  the  opinion  that 
there  was  no  error  In  the  ruling  of  the 
court.  The  answer,  while  very  inartifi- 
clally  drawn,  states  sufficient  facts  to  es- 
tablish a  resulting  trust  In  favor  of  the 
former  wife,  the  mother  of  these  defeml- 
ants.  Malone,  Real  Prop.  Tr.  505;  Pom. 
Eq.Jur.  §1031.  It  Is  alleged  thatthe  prop- 
erty was  conveyed  to  Samuel  Randolph 
at  hit)  Instance, for  the  purpose  of  defraud- 
ing his  wife,  and  that  the  consideration 
of  the  conveyance  was  her  land.  The  case 
of  Giles  v.  Hunter,  103  N.  C.  194,  9  S.  E.  Rep. 
549,  and  the  authorities  there  cited,  hare 
no  application  here,  as  in  those  canes  the 
consideration  was  the  money  of  the  wife, 
which,  under  the  former  law,  vested  in  the 
husband  Jure  wariti.  It  Is  true,  as  argued 
by  counsel,  that,  under  the  former  system, 
advantage  could  be  taken  of  the  lapse  of 
time  without  plea,  where,  upon  th«»  face 
of  the  pleadings,  it  appeared  that  the 
cause  of  action  was  barred.  Under  the 
presen  t  prac  tice,  there  must  be  a  plea  In  all 
cases,  whether  of  an  eqnitable  or  legal 
nature.    Guthrie  7.  Bacon,  ante,  204,  (de- 
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elded  at  this  term.)  We  turbear  any  fur- 
ther discDfision  ot  the  case,  as  the  points 
are  not  very  clearly  presented,  and  we 
might  prejudge  other  questions  which- 
may  arise  upon  the  replication  or  the 
trial  of  the  action.  iSuflice  it  to  say  that, 
upon  the  face  of  the  answer,  we  think  that 
the  demurrer  was  properly  overruled. 
Affirmed. 

Booth  t.  Cabbtarpbkn  et  at. 

(Supreme  Cotirt  of  North  CaroUna.    Dea  8, 
1890.) 

FajLiTDQusxT  OoimtTAKCES  —  TaxreaxsTUi.  Cov- 

DITIOR8. 

A  oonveyance  of  land  by  an  Insolvent 
debtor  in  trust  to  sacmre  certain  of  his  creditors, 
which  provides  that  the  power  of  sale  thorein 
ffontainfid  shall  not  lie  exercised  for  two  years, 
snd  that  in  the  mean  time  the  grantor  might  live 
upon  and  receive  tlie  rents  and  profits  of  the 
UDd  to  his  own  use  and  benefit,  and  which  re- 
serves to  him  his  real  and  personal  property  ex- 
emptions, is  presumptively  Iraadulent  and  void. 

Appeal  from  superior  court,  Northamp- 
ton coanty :  Boykin,  Judge. 

In  this  vase  the  parties  agreed  upon  and 
submitted  to  the  court  (or  Its  judgment 
thereupon  a  statement  of  facts,  the  mate- 
rial parts  of  which  are  as  follows:  "(1) 
That  the  sheriff  of  Northampton  county, 
by  virtne  of  sundry  executions  to  him  di- 
rected, issued  from  Northampton  superior 
conrt  on  May  6,  1887,  and  returnable  to 
fall  term,  18X7,  of  said  court,  upon  judg-. 
ments  duly  docketed  in  said  court  against 
the  defendants  .Tohn  R.  Carstarplien  and 
others,  partners  trading  as  Carstarphen, 
Grant  &  Co.,  and  In  favor  of  P.  H.  Booth 
and  others,  did  on  Monday,  the  Ist  day 
of  August,  1887,  having  first  caused  the 
homestead  and  personal  property  exemp- 
tions to  be  allotted  and  set  apart,  and 
after  due  advertisement,  sell  at  public  auc- 
tion, tor  cash,  at  the  court-house  in  the 
town  of  Jackson,  the  following  lands 
then  la  the  possession  of  and  belonging  to 
the  defendant  John  R.  Carstarphen,  and 
situate  in  said  county  of  Northampton, 
to-wit.  [describing  several  tracts,]  where 
and  when  the  plaintiff  became  the  pur- 
chaser of  said  lands,  complied  nith  the 
terms  of  sale,  and  received  the  sheiifl's 
deeds  therefor,  and  which  deeds  were  duly 
recorded  August  11,  1887.  (2)  That  on 
January  15, 1884,  thedefendant  John  R.  Car- 
starphen was  much  embarrassed  finan- 
cially, and  wholly  insolvent,  and  has  been 
ever  since,  his  principal  indebtedness  l)e- 
ing  on  account  of  the  debts  of  Carstar- 
phen, Grant  A  Co.,  a  mercantile  firm  lately 
doing  bosiness  in  said  county.  The  other 
members  ot  said  firm  were  the  defend- 
ants James  W.  Grant  and  one  B.  D.  Wood- 
ruff, both  of  whom  were  on  said  day,  and 
have  been  ever  since,  totally  insolvent. 
(3)  That  the  assets  of  said  firm  wera  on 
said  January  15, 1884,  worth  f 4,000;  and, 
on  which  day,  they  were  conveyed  to  one 
J.  S.  Grant  in  trust  to  secure  the  indebt- 
edness of  said  firm,  a  debt  of  95,674.74  to 
the  defendants  Vaugban  &  Barnes  being 
preferred.  Said  trustee  has  paid  said 
Vanghan  &  Barnes  about  f3.200  on  their 
said  debt,  and  has  In  hand  from  $600  to 
fSOO  more  to  apply  to  said  debt.  (4)  That 
on  said  January  15, 1884, the defeudantCar- 


starpben  conveyed  all  of  his  individual 
property,  both  real  and  personal,  subject 
to  his  real  and  personal  property  exemp- 
tions, to  be  thereafter  allotted  to  him,  to 
trustees,  as  follows:  First.  To  one  W.  H. 
Collier  he  conveyed,  by  deed  of  trust,  all 
of  his  stock  of  goods  and  store  fixtures, 
then  lying  and  t>eing  in  bis  store  near  his 
residence  in  Northampton  county,  and  all 
his  choses  in  action,  to  secure  certain  ot 
bis  individual  debts,  among  which  was  a 
debt  of  $1 ,000  due  the  defendan  ts,  Jones,  Lee 
&Co.  The  property  conveyed  by  this  deed 
was  not  sufficient  to  pay  in  full  tlie  debts 
therein  secured,  and  there  has  only  been 
f  100  paid  on  the  Jones,  Lee  &  Co.  debt. 
Second.  To  the  defendant  James  D. 
Boone  he  conveyed,  by  deed  of  trust,  all 
of  his  other  individual  property,  both  real 
and  personal,  not  embraced  in  the  afore- 
said deed  to  W.  H.  Collier,  to  secant  the 
payment  of  the  aforesaid  debt  of  f  5,674.74 
to  Vaughan  &  Barnes,  and  the  aforesaid 
debt  of  f  1,000  to  Jones,  Lee  &  Co..  which 
deed  was  duly  recorded  January  16, 1884, 
a  copy  of  which  Is  herewith  filed,  marked 
'Exhibit  A,'  as  a  part  of  this  case.  The 
real  property  conveyed  by  said  deed  ot 
trust  Is  the  same  as  that  described  in  the 
first  paragraph  of  this  agreed  case,  being 
all  the  real  estate  owned  by  said  Carstar- 
phen. At  the  same  time,  defendant 
Grant  conveyed,  by  deed  of  similar  pur- 
port, all  bis  individual  property,  real  and 
personal,  preferring  said  Vaughan  & 
Barnes,  a  copy  of  which  deed  is  also  at- 
tached hereto,  (Exhibit  B.)  (5)  That  no 
sale  has  been  had  by  the  trustee  Boone  of 
any  part  of  the  property  conveyed  to  him 
as  aforesaid,  nor  have  any  of  the  cred- 
itors secnred  thereby  notified  or  requested 
the  trustee  Boone  to  take  possession  and 
sell  any  part  ot  said  property ;  but  the 
said  creditors  were  advised  by  their  attor- 
neys that  the  defendant  Carstarphen  had 
a  right  to  postpone  the  sale  of  his  real 
estate  until  the  assets  of  the  concern  of 
(Tarstarphen,  Grant  &  Co.  in  the  hands  ot 
the  trustee,  J.  S.  Grant  aforesaid,  were 
exhausted ;  norhassaid  trustee  ever  taken 
Into  possession,  or  exercised  any  control 
over,  any  of  said  property  conve.ved  to 
him.  (6)  That, ever  since  the  execution  ot 
said  deed  o(  trust  to  said  Boone,  said 
John  R.  Carstarphen  has  been  in  the  pos- 
session and  enjoyment  ot  ail  the  property 
conveyed  thereby,  using  and  consuming 
the  same  for  his  own  use  and  benefit. with- 
out hindrance  or  interference  on  the  part 
ot  the  trustee  Boone,  or  o*  any  of  the  ben- 
eficiaries. (7)  That  the  real  and  personal 
property  exemptions  were  never  allotted 
and  set  apart  to  said  Carstarphen,  until 

the  day  of  June,  1887,  when  they 

were  allotted  under  the  executions  men- 
tioned in  the  first  paragraph  of  this  case. 
(8)  That  the  judgments  on  which  the 
aforesaid  executions  issued  were  obtained 
and  docketed  subsequent  to  the  execu- 
tion and  recordation  ot  the  aforesaid  trust- 
deed  to  said  Boone;  but  the  debts  on 
which  the  a(oret<aid  judgments  were  ob- 
tained were  contracted  several  months 
prior  thereto.  (9)  Thut  there  Is  still  due 
and  unpaid  the  debt  of  Vaughan  &  Barnes, 
($5,674.74,)  less  the  amounts  received  by 
them  as  aforesaid  from  J .  S.  Grant,  trustee, 
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and  tbe  debt  of  Jones,  Lee  &  Co.,  (f  1,000,) 
leas  the  $100  puld  them  as  aforesaid.  (10) 
That  tbe  plaintiff  admits  that,  In  making 
the  deed  In  trust  to  Boone,  there  was  no 
actual  Intent  to  defraud  the  creditors  of 
Carstarphen,  Grant  &  Co.;  but  he  Insists 
tbat  the  intent  with  which  it  was  made 
cannot  change  its  legal  effect,  and  that 
upon  Its  face,  with  tbe  foregoing  agreed 
facta,  it  is  fraudulent  in  law,  and  therefore 
void  as  to  other  creditors."  The  copy  of 
the  deed  marlced  "Exhibit  A,"  mentioned 
above,  contains,  among  other  things,  .the 
following  provision:  "Upon  this  special 
trust  and  confidence,  however,  that  the 
said  James  D.  Boone  will  bold,  use,  and 
apply  the  same  to  the  interest  and  uses 
following,  and  to  no  other, — that  is  to 
eay.if  the  party  of  the  first  part  should  fail 
to  pay  off  and  discharge  the  claims  due  to 
R.  B.  Peebles,  Yaugnan  &  Barnes,  Jones, 
Lee  &  Co.,  on  or  before  the  first  day  of 
January,  1886, — then  it  shall  be  lawful, 
and  shall  be  the  duty  of  the  said  James 
D.  Boone,  (being  thereunto  requested  by 
tbe  said  parties,)  to  sell  said  property,  or 
so  much  thereof  as  may  be  necessary,  after 
duly  advertising  the  same  according  to 
law;  and  after  discharging  said  claims,  and 
all  costs  that  may  have  grown  out  of  the 
proceedings  to  sell  land,  to  pay  over  the 
surplus  to  the  party  of  the  first  part.  And 
It  Is  further  covenanted  and  agreed  by 
and  between  all  the  parties  to  these  pres- 
ents that,  in  the  mean  time, — that  is  to 
Bay,  from  the  date  hereof  until  the  day  of 
sale,— the  said  party  of  the  first  part  shall 
be  entitled  to  live  on  the  Jand,  and  to 
take,  use,  and  apply  the  rents,  issues,  and 
profits,  and  every  i)art  thereof,  to  his 
own  use  and  benefit. "  The  complaint  de- 
mands Judgment  for  an  account  to  ascer- 
tain what  amount  was  due  the  creditora 
secured  by  the  deeds  of  trust  mentioned ; 
tbat  the  deed  of  trust  be  declared  fraudu- 
lent, null,  and  void  as  to  the  plaintiff; 
that  plaintiff  have  possession  of  the  land 
described  in  the  complaint;  and  for  gen- 
eral relief,  etc.  Upon  the  facts  so  sub- 
mitted to  the  court,  it  gave  Judgment 
for  tbe  defendants,  and  the  plaintiff,  hav- 
ing excepted,  appealed. 

J.  M.  Mullen,  for  appellant.  T.  W.  Ma- 
son, W.  H.  Day,  and  R.  B.  Peebles,  for  ap- 
pellees. 

Mebrimon,  C.  J.,  (after  stating  the  facts 
as  above.)  A  deed  like  that  in  question 
here  may  be  necessarily  void,  because  of 
fraud  appearing  upon  its  face,  from  its 
vitiating  provisions  and  purposes.  This 
is  so  when  tbe  facts  constituting  the  fraud 
so  appearing  are  so  manifest  and  of  such 
vitiating  character  as  that  they  of  them- 
selves imply  fraud  tbat  admits  of  no  ex- 
planation or  conclusion  to  the  contrary. 
In  such  case,  it  is  the  province  and  duty  of 
the  court  to  declare  and  adjudge  the  deed 
fraudulent  and  void,  whenever  the  same 
shall  come  before  It  for  adjudication.  Tbe 
reason  Is  that  the  facts  so  appearing  nec- 
essarlKv  Imply  the  fraudulent  intent  and 
character  of  the  deed,  and  the  court  sim- 
ply applies  the  law.  There  are  other  cases 
where,  in  such  a  deed,  one  or  more  of  its 
provisions  and  purposes  appai-ently  and 
prima  fade  imply  fraud,  and  tbe  fraudu- 


lent intent  and  purpose  of  the  maker 
thereof.  In  Barb  case  the  la  w  raises  the 
presumption  that  the  deed  is  fraudulent, 
and  therefore  void,  and  this  presumptiim 
will  prevail  and  destroy  the  eihcacy  of  the 
deed,  unless  a  party  claiming  benefit  of  it 
shall  rebut  the  presumption  by  proper  evi- 
dence, proving  thatthe  supposed  vitiating 
provisions  were  not  such  In  fact,  bat  law- 
ful, and  such  as  might  properly  be  made 
and  have  effect.  The  rebuttng  facts 
proven  must  be  such  as  that,  if  they  ap- 
peared in  appropriate  connection  in  the 
deed,  they  would  so  explain  and  modify 
the  provisions  thereof  prima  facie  and  of 
themselves  fraudulent,  as  to  render  the 
deed,  upon  its  face,  free  from  fraudulent 
intent  and  purpose.  Tbe  presumption  of 
fraud  may  be  rebutted,  because  the  pro- 
visions of  the  deed,  apparently  fraudulent, 
and  to  be  so  treated  in  the  absence  of  sat- 
isfactory explanation,  do  not  necessarily 
and  conclusively  imply  fraud.  They  ad- 
mit of  possible  explanation  that  may  ren- 
der them  valid.  Hardy  v.  Simpson.  13 
Ired.  132;  Starke  v.  Etheridge.Tl  N.  C.  240; 
Cheatham  v.  Hawkins,  76  N.  C.  3»>,  80  N.  i 
C.  161 ;  'Holmes  v.  Marshall,  78  N.  C.  i«2:  j 
Boone  v.  Hardie,  87  N.  C.  72;  Moore  v. 
Hinnant,  89  N.  C.  466;  Hodges  v.  Lassiter, 
96  N.  C.  351,  2  S.  E.  Rep.  923;  Beasley  v. 
Bray,  98  N.  C.  266,  8  S.  E.  Rep,  497 :  Phlfer  I 
V.  Erwin.  100  N.  C.  69,6  S.  E.  Rep.  672;  | 
Brown  v.  Mitchell,  102  N.  C.  347,  9  8.  E.  { 
Rep.  702;  Woodruff  v.  Bowles.  104  N.  C. 
197, 10  S.  E.  Rep.  482;  Bobbitt  v.  Rod  well, 
105  N.  C.  286, 11  a.  E.  Rep.  245.  Tbe  fraud- 
ulent Intent  of  a  party  charged  withfraod, 
in  any  transaction  or  matter,  appears 
from  and  must  be  determined  by  the  acta 
done  or  omitted  to  be  done,  their  nature, 
connections,  purpose,  and  effect  in  con- 
templation of  law.  Such  intent  does  not 
depend  upon  nor  consist  in,  nor  is  it  to  be 
ascertained  from,  simply  the  thought  and 
purpose  of  the  mind,  but  it  depends  upon, 
and  is  to  t>e  ascertained  from,  aach 
thoughts  and  purposes  evidenced  and 
manifested  by  and  taken  in  connection 
with  tbe  acts  done  or  not  done,  and  perti- 
nent facts  and  circumstances.  It  is  tbe 
act  or  thing  done  or  not  done  that  gives 
cast,  quality,  and  character  to  the 
thought  and  purpose  of  the  mind,  th<^  in- 
tent, and  of  this  the  law  takes  notice. 
The  law  cannot  lay  hold  of  and  deal  with 
the  simple  Inactive  intent  of  tbe  mind.  It 
knows  and  regards  the  intent  as  it  appears 
to  have  distinctive  character  from  what  is 
done  or  not  done  in  any  transaction.  It 
is  therefore  that  a  deed  must  be  adJudgiMl 
fraudulent  and  void  when  a  provision  ur 
stipulation  in  it  necessarily  and  conclu- 
sively implies  Its  fraudulent  character. 
Hence,  too,  when  a  provision  in  it  raises 
the  presumption  that  It  is  fraudulent,  tbe 
law  implies  the  intent,  and  the  court  must 
adjudge  the  deed  void,  unless  tbe  presump- 
tion shall  be  rebutted.  And  such  presump- 
tion cannot  be  rebutted  by  the  mere  fact 
that  the  thought,  the  simple  intent,  of  the 
mind  of  the  party  charged  with  the  fraud 
wasnot  an  actual iutentof  his  mind  to  per- 
petrate the  same.  He  roust  produce  evi- 
dence to  prove  pertinent  facts  done  or  not 
done,  and  facts  and  circumstances  tbat  In 
their    nature,  connections,  and  bearings 
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gtveeast,  ebaraeter,  and  direction  to  the  In- 
tent uf  the  mind  as  ezpremed  In  them,  and 
show  that  the  provisions  of  the  deed  sap- 
poeed  and  presumed  to  be  fraudulent  were 
not  80  in  contemplation  of  law,  but  really 
lawfal.  A  party  cannot  be  allowed  to  say 
(bat  he  did  not  really  Intend  to  perpetrate 
a  fraad.  or  do  a  fraqdulent  act.  wnen  the 
plain,  necessary,  natural,  and  le^al  conse- 
qoeoces  of  bis  acta  are  fraudulent  in  con- 
templation ol  law.  Cheatham  v.  Haw- 
kins. 80  N.  C.  161 ;  Boone  v.  Hardie,  83  N. 
C.  470, 87  N.  C.  72;  PhUer  v.  Brwin,  100  N. 
C  58,  6  8.  E.  Kep.  672. 

The  purpose  of  the  deed  before  ua  in 
qnestion  purports  to  be  to  conr'ey  the 
land  described  therein  to  the  trustee  to  se- 
cnre  the  payment  of  certain  debts  specified 
to  the  creditors  therein  named.  At  and 
before  the  time  it  was  executed,  the  malcer 
thereof  was  much  embarrassed  finan- 
cially, wholly  Insolvent,  and  owed  debts 
other  than  those  provided  tor  in  it.  It 
was  executed  on  the  15th  of  January,  1884, 
and  the  power  of  sale  provided  therein 
could  not  be  executed  by  the  trustee  until 
after  the  Ist  day  of  January,  1886.  It  con- 
tains, among  other  provisions,  one  in 
t'lieae  words:  "And  it  is  further  covenant- 
ed and  agreed  by  and  between  all  the  par- 
ties to  these  presents  that,  in  the  mean 
time, — that  is  to  say,  from  the  date  hereof 
until  tbe  day  of  sale,— the  said  party  of 
the  flnit  part  shall  be  entitled  to  live  on 
the  land,  and  to  take,  use,  and  apply  the 
rents,  issues,  and  profits,  and  every  part 
thereof,  to  his  own  use  and  benefit. "  The 
deed  farther  reserves  to  the  maker  thereof 
Ills  right  of  homestead,  and  as  well  his 
personal  property  exemptions.  If  all 
these  facts  appeared  in  tbe  face  of  the 
deed,  it  would  be  so  manifestly  and  essen- 
tially fraudnlent  that  the  court  would  at 
once  declare  it  Toid  as  to  creditors  other 
than  those  claiming  benefit  under  it.  But, 
altboogh  some  of  the  material  facts  donot 
so  appear,  still  tbe  insolvency  of  the  debt- 
or, the  maker  of  tbe  deed,  at  the  time  he 
executed  it;  that  be  owed  debts  not  men- 
tioned ill  it;  that  tbe  trust  could  not  be 
dosed  for  two  years;  that  be  reserved  his 
ri«!;lit  of  homestead  In  tbe  land,  and  his 
rifcbt  of  personal  property  exemptions; 
that  (tending  the  trust  he  waH  to  hare  the 
riKtat  to  live  upon,  and  have  the  rents  and 
profits  thereof, — clearly  raised  the  strimg 
presumption  that  tbe  deed  was  Iraudu- 
leiit;  and,  if  such  presumption  was  not 
rebutted  by  proper  evidence,  then  the 
court  should  have  declared  the  deed  void. 
This  is  BO  clear  that  we  need  not  delay  to 
point  oat  the  reasons  that  lead  us  to  this 
cunclnsion.  These  are  fully  stated  in  the 
cases  cited  above,  and  many  others  In  our 
own  reports,  and  elsewhere.  Indeed  this 
seems  to  be  bardly  denied. 

But  it  Is  contended  "  that  the  plaintiff 
admits  that.  In  making  the  deed  in  trust 
to  Boone,  there  was  no  actual  Intent 
to  defraud  the  creditors  of  Carstarphen, 
Grant  &  Co.,"  and  therefore  the  deed 
Is  not  fraudulent.  This  contention  is 
not  well  founded.  Tbe  provisions  men- 
tioned of  the  deed,  and  the  attendant 
pertinent  facts  admitted,  manifest,  give 
character,  and  point  to,  tbe  intent,  and 
Imply,  In  legal  contemplation,  tbe  Iraada- 


lent  purpose,  of  tbe  maker.  The  mere  fact 
that  he  had  "  no  actual  intent"  to  defraud 
the  creditors  named,  the  absence  of  which 
was  unexpressed,  and  was  not  made  man- 
ifest by  acts  done  or  not  done,  and  perti- 
nent facts  and  circumstances  explanatory 
of  and  modifying  the  meaning  of  tbe  facts 
constituting  the  apparent  fraud,  and  thus 
showing  the  lawful  in  tent,  could  not  rebut 
the  presumption.  This  could  be  done, 
not  b^  mere  absence  of  special  fraudulent 
purpose  of  the  mind,  but  by  intent  made 
manifest  by  pertinent  facts  and  circum- 
stances which,  takipn  in  connection  with, 
and  in  their  Just  bearing  upon,  tbe  facts 
raising  tbe  presumption,  show  an  honest 
and  lawful  purpose.  In  Hardy  v.  Sklnuer, 
9  Ired.  191,  it  was  admitted  that  the  plain- 
tiff "did  not  impute  any  actual  fraud  to 
the  parties,  other  than  what  appeared 
from  tlie  deed  itself;  but  he  insisted  that 
the  deed  was  upon  its  face  fraudulent  In 
law,  no  matter  what  the  defendant  might 
show,  and  that  the  court  was  bound  so 
to  pronounce."  The  court  said  that  "al- 
though this  is  a  singular  and  extremely 
suspicious  transaction,  yet  this  court 
thinks  the  plaintiff  gave  up  his  case  by 
admitting  that  there  was  no  fraud  in  fact, 
and  that  everything  might  be  taken  in  fa- 
vor of  the  deed,  which  could  show  that 
it  was  bona  Srte."  The  present  case,  it 
seems  to  us.is  very  and  materially  different 
from  that  one.  There,  tbe  plaintiff  insist- 
ed that  the  evidence  of  fraad  ap[>earlng 
on  the  face  of  tbe  deed  could  aot  be  ex- 
plained or  modified,  and  that  It  was  es- 
sentially and  conclusively  fraudulent.  Bo 
Insisting,  he  admitted  that  there  was  not 
"any  actual  fraud  of  the  parolee. "  Hence, 
the  court  said  Justly  "that  everything 
might  be  taken  in  favor  of  the  deed,  which 
coald  show  that  it  was  bona  fide. "  The 
admission  was  so  broad  that  the  court 
treated  the  case  as  if  the  defendant  bad 
produced  appropriate  and  sufficient  evi- 
dence to  rebut  tbe  presumption  of  fraud. 
But,  in  this  case,  the  admission  is  "there 
was  no  actual  intent  to  defraud,"  etc.. 
not  that  there  was  not  "any  actual 
fraud."  If  it  had  been  proven  instead  of 
admitted  that  the  defendant  maker  of  the 
deed  simply  had  no  "actual  intent  to  de- 
fraud," this  could  not  be  evidence  to  dis- 
prove the  fraudulent  intent  manifested 
b}'  acts,  facts,  and  circumstances  which 
the  law  could  take  notice  of,  and  deal 
with ;  nor  can  it  be  faiiiy  insisted  that  the 
admission  of  "no  actual  Intent  to  defraud," 
etc.,  should  be  treated  as  an  admission 
that  the  defendants  could  prove  such  facts 
as  would,  in  their  nature,  bearing,  and 
effect  upon  the  evidence  raising  the  pre- 
sumption, show  the  absence  of  a  fraudn- 
lent intent,  and  a  lawful  purpose.  It  is 
very  apparent  the  admission  was  not  In- 
tended to  have  such  broad  and  compre- 
hensive meaning.  It  meant  no  more  than 
that  tbe  maker  of  the  deed  had  "no  actual 
Intent  to  defraud,"  without  reference  or 
regard  to  bis  intent,  coupled  with  and 
made  manifest  by  what  he  actually  did. 
The  mere  intent  of  tlie  mind  could  not 
rebut  the  intent  accompanied  and  mani- 
fested by  and  implied  from  acts  done.  The 
facts  agreed  upon,  so  far  from  rebutting 
tbe  presumption  that  tbe  deed  In  questiua 
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to  frandulent,  and  on  that  accoant  void, 
•erve  to  Btrengrtben  it.  Clearly,  in  cod- 
templation  of  law  arisiiiK  upon  tbe  facts 
admitted  by  tbe  parties,  the  pnrpoae  and 
effect  of  it  was  to  hinder  and  delay  the 
creditors  not  mentioned  in  tbe  deed,  and 
to  provide  to  their  prejudice  for  tbe  ease, 
convenience,  and  valuable  advantage  of 
the  debtor.  We  are  therefore  of  opinion 
that  the  court  should  have  adjudged  that 
the  deed  was  inoperative  and  vcild,  and 
given  Judgment  in  favor  of  the  plaintiff  for 
tbe  poseesaion  of  the  land.  Tbere  is  error. 
Tbe  Judgment  must  be  reversed,  and  Judg- 
ment entered  for  tbe  plaintiff  in  accord- 
ance with  this  opnion.  To  that  end  let 
the  opinion  be  certified  to  tbe  superior 
court.    It  is  so  ordered. 

Booth  v.  Qiuxt  et  ol. 

(Supreme  Court  cf  North  CaroUna.    Ceo.  8, 

1890.) 

Appeal  from  superior  court,  Nortbampton  ooun- 
Qr:  BoTKiN,  Judge. 

J.  M.  MuUen,  Use  appellant.  T.  W.  Jtaton, 
W.  H.  JDay,  and  JR.  B.  Peebles,  for  respondents. 

Mbkrimon,  C.  J.  This  case  is  in  all  material  re- 
spects like  that  of  Booth  v.  Carstarphen,  ante,  S75, 
(decided  at  the  present  term.^  The  time  within 
which  the  trust  could  not  be  closed  was  12  months, 
but  we  do  not  think  this  fact  makes  any  material 
difference.  It  is  clear  from  the  provisions  of  the 
deed  and  the  facts  admitted  that  the  purpose  and 
effect — certainly  in  contemplation  oi  law — ^were 
to  binder  and  aelay  the  creditors  not  provided  for 
in  the  deed,  and  to  provide  for  tbe  oonvenienoe 
and  substantial  advantage  of  the  debtor  to  their 
prejudice.  There  was  no  evidence  to  rebut  the 
presumption  of  fraud  in  the  deed  of  trust.  There 
Is  therefore  error.  Tlie  Judgment  must  be  re- 
versed, and  judgment  entered  for  the  plaintiff 
declaring  the  deed  in  question  void,  and  that  he 
have  possession  of  the  laud.  To  that  end,  let 
this  opinion  be  oertifled  to  tbe  superior  court.  It 
is  so  ordered. 


State  v.  Hart. 

(Supreme  Court  of  Korth  Carolina,    Deo.  8, 

1890.) 

Balss  ov  liiQuoBS— Rights  ov  HAiruvAornBiBs— 

LiCEKSB. 

Acta  N.  C.  1887,  o.  185,  |  81,  prescribes  that 
spirituous  and  other  liquors  shall  not  be  sold 
without  a  license,  and  the  payment  of  a  certain 
tax  therefor.  It  further  provides  tbat  "nothing 
in  this  section  contained  snail  prevent  any  person 
from  selling  wine  of  his  own  manufacture  at  the 
plaoe  of  manufacture,  or  any  person  from  selling 
sidrits  or  wine,  the  inrodnct  of  his  own  farm,  in 
quantities  not  less  than  one  quart. "  Held,  that 
a  fanner  may  sell  spirituous  Uquors,  tbe  product 
of  his  own  farm,  by  a  measure  not  less  tlian  a 
quart)  without  a  license,  by  an  agent  acting  as 
such  in  good  faith. 

Appeal  from  superior  court,  Asbe  coun- 
ty :  Bynum,  Judge. 

The  defendant  is  Indicted  for  selling spir- 
ituous  liquors  " by  the  quart,  not  at  the 
place  of  manufacture  of  the  said  liquor, 
and  without  having  a  licenee  to  sell  by 
tbe  measure  aforesaid,"  etc.,  in  violation 
of  tbe  statute.  Acts  1887.  c.  13.5.  $  31.  He 
pleaded  not  guilty.,  On  the  trial,  the  evi- 
dence went  to  prove  that  the  defendant 
sold  a  quart  of  whisky  to  a  person  named 
as  agent  of  and  for  the  manufacturer  there- 
of, and  that  tbe  whisky  so  sold  was  tbe 
product  of  the  manufacturer's  own  farm ; 


that  it  was  sold  at  a  place  about  16  miles 
from  the  place  of  manufacture.  The  de- 
fendant insisted  that  the  evidence  taken 
as  true  did  not  prove  tbe  offense  charged 
in  tbe  indictment,  or  that  he  was  guilty  of 
any  offense.  But  tbe  court  told  the  jury 
that  if  they  believed  tbe  evidence,  the  de- 
fendant wari  guilty.  There  was  a  verdict 
of  guilty,  and  Judgment  against  tbe  de- 
fendant, from  which  be  appealed  to  this 
court. 

J.  F.  Uorpbew,  for  appellant.    Tbe  At- 
torney General,  for  tbe  State. 

Merkimon,  C.  J.,  {after stating  the  facta 
as  above.)  The  statute  (Acts  liSSJ,  c.  135. 
S  31 )  prescribes  that  spirituous  and  other 
liquors  shall  not  be  sold  without  a  license 
so  to  do,  and  the  payment  of  certain 
tux  therefor.  It  provides,  among  other 
things,  that  "nothing  in  this  section  con- 
tained shall  prevent  any  person  from  sell- 
ing wine  of  his  own  manufacture  at  the 
place  of  manufacture,  or  any  person  from 
selling  spirits  or  wine  the  product  of  his 
nwn  farm,  in  quantities  not  less  than  one 
quart."  We  are  of  opinion  that  the  clear 
purpose  of  this  clause  of  tbe  statute  was 
to  allow  any  person  to  sell  spirituous 
liquors  by  a  measure  not  less  than  a  quart 
without  a  license  granted  by  authority  so 
to  do,  if  tbe  spirituous  liquors  so  sold 
were  tbe  products  of  his  own  farm  and 
the  sale  made  at  a  place  where  such  sales 
are  not  prohibited.  The  object  was  to 
afford  the  farmer  the  largest  opportunity 
to  get  the  most  be  could  for  the  maua- 
factured  product  of  his  own  farm.  This 
view  of  the  clause  In  question  was  recog- 
nized as  correct  in  State  v.  Kennerly,  98  N. 
C.  657,  4  S.  E.  Kep.  47,  and  State  v.  Wbis- 
senhunt,  98  N.  C.  682,  4  S.  £-  Kep.  533.  Tbe 
statute  cited  is  now  modified  and  changed 
by  the  subsequent  statute  (Acts  1889.  c. 
216.  §  32)  so  that  the  sale  at  a  place  other 
than  the  place  of  manufacture  is  forbid- 
den. The  defendant  sold  the  liquor  as  the 
agent  of  the  manufacturer,  it  being  the 
product  of  tbe  latter'sown  farm.  There 
Is  no  reason  why  he  should  not  do  so  in 
good  faith,  and  at  a  place  other  than  the 
place  of  manufacture.  There  is  notbinij: 
in  the  statute  that  requires  the  fanner 
himself  in  person  to  sell  spirituousliquorB. 
the  product  of  his  own  farm,  and  that 
he  may  not  do  so  by  an  agent.  Tne 
agent,  however,  must  be  such  in  good 
faith.  There  was  no  formal  exception  or 
assignment  of  error,  but  the  defendant,  in 
effect,  demurred  to  the  evidence.  The 
court  overruled  the  demurrer,  and  the  ex- 
ception was  implied.  Thereis  error.  The 
defendant  is  entitled  to  a  new  trial.  To 
that  end  let  this  opinion  becertlfied  to  tbe 
superior  court.    It  is  so  ordered. 

Hunt  v.  Richmond  ft  D.  R.  Co. 

(Supreme  Court  of  North  Carolina.    Deo.  8. 
1890.) 

ApPBAir— Rbookd— Pkimtinu  Casb  OS  Appbai. 
A  printed  brief  containing  a  synopsis  of 
what  the  attorney  deems  the'  substance  of  th» 
"case  on  appeal"  will  not  be  aocepled  in  lieu  of 
the  latter  by  the  supreme  court  of  North  Carolina, 
under  rules  38  and  39,  requiring  the  case  on  ap- 
peal to  be  printed ;  and,  where  soeh  rules  are  not 
oompUed  with  before  the  case  is  reached  tor  ar- 
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^mnent,  fhe  appeal  will  be  dismissed,  as  provid- 
ed by  rule  30,- on  appellee's  motion. 

Appeal  from  superior  conrt,  Henderson 
county. 

a.  V.  Pickens,  Tor  appellant.  D.  Scbenck 
and  F.  U.  Buabee,  for  appellee. 

Clark,  J.  Rule  28  (104  N.  C.  924.  ante, 
V.  etseq.,)  pro  rides:  "  Iftf  teen  copies  of  so 
niach  and  sucta  parts  of  tbe  record  as  may 
be  neccfisary  to  a  proper  nnderstnndinar  *>f 
tbe  exceptions  and  gronndB  of  error  as- 
slenea  as  api>ear  In  the  record  in  each  ciril 
action  shall  be  printed."  And  role  29  (ante, 
T.  et  seq.,)  provides  that  "such  printed  mat- 
ter sballcuuslBtuf  the  statement  of  thecase 
on  appeal,  and  of  tbe  ezcefktlonB  appear- 
tne  in  tlie  record  to  be  reviewed  by  tbe 
conrt,  or,  In  case  of  a  demurrer,  of  sncb  de- 
mnrrer,  and  tbe  pleadings  to  which  It  is 
entered."  Rule  30  provides  that,  if  these 
roles  are  not  complied  with  by  the  time 
tbe  case  la  reached  in  Its  order  for  argn- 
ment,  tbe  appeal  shall,  on  motion  of  appiel- 
lee,  be  dismissed.  These  rules  were  adopted 
six  years  ago.  The  absolute  necessity  of 
this  r^fulation,  its  moderateness  in  re- 
quiring, not  the  entire  transcript  of  the  rec- 
ord, bnt  only  the  "case  on  appeal"  nsually 
to  be  printed,  and  in  exempting  state  cases 
and  pa nper  appeals  from  its  application, 
and  the  fixed  intention  of  tbe  conrt  to 
strictly  enforce  it,  have  been  repeatedly  af- 
firmed. Horton  v.  Green.  104  N.  C.  400, 
10  8.  E.  Rep.  470,  and  many  other  cases. 
In  Witt  r.  Long,  98  N.  C.  388,  tbe  court 
stated  that  It  would  treat  a  mere  color- 
able compliance  with  the  rule  as  a  failnre 
to  observe  It.  In  practice  tbe  printing  of 
tbe  case  nn  appeal,  and.  when  necessary, 
of  such  otber  parts  of  tbe  record  as  re- 
quire consideration  on  the  argument,  has 
been  fonnd  almost  an  convenient  to  coun- 
sel as  necessary  to  the  court.  It  is  a  mat- 
ter of  surprise,  therefore,  that  in  any  case 
intelligent  counsel  should  permit  their 
clients  to  incur  the  expense  of  sending  up 
the  transcript  of  the  record,  and  of  paying 
the  coats  of  this  court,  when  they  mast 
know  that  if  the  record  Is  not  printed  the 
appeal  must  be  dismissed.  In  the  present 
case  there  is  not  even  a  colorable  compli- 
ance. The  case  on  appeal  Is  not  printed 
at  all.  Counsel  favors  us  with  a  fnll 
printed  brief  of  his  argument,  and  in  it  In- 
serts a  very  brief  synopsis  of  what  be 
deems  tbe  substance  of  a  rather  long  case 
on  appeal,  and  adds:  "See  case  stated  by 
the  judge  lor  a  full  statement."  Even  the 
ticket,  on  the  wording  of  which  the  con- 
troversy turned  In  tbe  conrt  below,  and 
which  is  made  a  part  of  the  case,  is  not 
printed.  The  cunnsel  tor  the  appellee  will 
not  accept  appellant's  synopsis  as  a  sub- 
stitute for  the  case  as  stated  by  tbe  Judge, 
nor  will  tbe  conrt.  Printed  briefs,  while 
not  required,  are  always  desirable,  and 
are  appreciated  by  tbe  court,  but  they  can- 
nut  be  accepted  in  lieu  of  a  printed  case  on 
appeal.  The  motion  of  appellee  to  dis- 
miss mnst  be  allowed.  There  can  be  no 
excuse  for  any  appellant  being  Ignorant  of 
the  rule  as  to  printing  the  case  on  appeal, 
seeingthe  length  of  time  It  has  been  adopt- 
ed, and  tbe  many  decisions  enforcing  it. 
If  nut  prepared  or  inclined  to  comply  with 
it,  counsel  will  save  unnecessary  expendi- 


ture by  retraining  from  sendlngup  appeals 
which  must  be  dismissed  at  the  .oats  of 
their  clients.    Appeal  diamiased. 

Cox  V.  Waro. 

(Bttpreme  Court  of  North  Carolina.    Dea  S, 
1890.) 

PAXTITION— -TlTLB  TO  LAND— AdVBBSB  FOSSMSIOR 
— LaPSSD  DbVISI — Il(I>ROVBHBKTa. 

1.  In  prooeedingB  for  partition,  objection  to 
the  relevancy  and  effect  of  a  deed  to  plalntifF 
from  one  apparently  interested  in  tbe  land  should 
be  raised  by  request  for  instruotions  after  the  ev- 
idence is  all  in. 

2,  Where  title  to  land  Is  in  issue  it  cannot  be 
shown  by  parol. 

8.  Acts  during  a  period  of  18  years,  consisttng 
of  oaltivating  a  field  for  two  years,  occasionally 
oattinK  timber,  and  having  an  under-ground  dis- 
tillery in  a  swamp  near  the  boundary,  do  not 
show  snffiuient  open,  continuous,  adverse  posses- 
sion to  go  to  the  jury.  It  not  appearing  how  long 
the  distiilery  was  aseiL 

4.  In  ITorth  Carolina,  a  devise  to  a  child  dy- 
ing before  testator  does  not  lapse,  but  goes  to  the 
issue  of  such  deceased  ohild. 

6.  Partition  cannot  be  delayed  until  pigment 
for  Improvemsnts,  as  the  commissioners  can  be 
instmoted  to  allot  to  defendant  at  its  original 
value  the  part  improved  by  him. 

Appeal  from  superior  conrt,  Alleghany 
county;  McCurklk,  Judge. 

This  was  a  petition  tor  partition  of  the 
land  incuntroversy,  the  plaintiff  claiming, 
as  tenant  in  common  with  defendant,  one 
nndivlded  half.  The  defendant  risked  the 
court  to  give  the  following  Instructions: 
"(1)  If  the  defendant  entered  the  land  un- 
der his  contract  with  Alexander  Osborne, 
and  with  the  consent  and  by  directions  of 
said  Oabome,  under  the  quitclaim  deed 
from  P.  C.  Phipps  to  him,  and  has  held 
the  same  adversely  under  said  color  of  ti- 
tle for  seven  years,  his  title  would  be  com- 
plete as  against  said  Alexander  Osborne, 
and  those  claiming  under  him.  (2)  That 
if  the  jury  find  that  all  the  tenants  in  com- 
mon set  apart  this  land  to  the  defendant 
as  his  interest  in  the  Moses  DIxou  land, 
and  pnt  him  In  possession,  and  he,  tbe 
defendant,  has  held  the  same  for  seven 
years  adversely  under  said  color  of  title, 
they  should  find  for  the  defendant.  (8) 
That  if  the  mother  of  Alexander  Osborne 
died  before  the  testator,  Moses  Dixon, 
then  the  legacy  to  her  lapsed,  and  Alex- 
ander Osborne  took  no  title  to  the  land  as 
heir  at  law  of  his  mother.  (4)  That  un- 
der the  will  of  Moses  Dixon  the  land  de- 
vised to  be  sold  became  personalty,  and 
that  the  devisees  took  no  entate  In  the 
land  that  would  descend  to  their  heirs,  and 
that  plaintiff  acquired  no  title  by  his  pur- 
chase from  the  legatees.  (5)  That  If  Alex- 
ander Osborne  sold,  or  contracted  to  sell, 
his  interest  In  the  said  land  to  the  defend- 
ant In  1869,  and  gave  him  a  receipt  in  full 
for  the  purchase  money. specifying  It  to  be 
for  the  purchase  money  fur  that  land,  this 
would  be  suflicleut  to  prevent  the  plain- 
tilt's  recovering.  (6)  That  If  Alexander 
Osborne  contracted  by  parol  to  convey 
to  defendant  before  he  executed  a  deed  to 
plaintiff,  and  the  defendant  paid  the  pur- 
chase price  therefor, and  went  Into  posses- 
sion, the  plaintiff  cannot  recover  till  he  re- 
funds tbe  said  purchase  money  with  Its  In- 
terest.  (7)  If  defendant  was  In  possession. 
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and  plalntUf  took  his  deed,  this  was  enffi- 
clent  notice  of  defendant's  equity."  The 
court  declined  to  give  these  Instructions 
as  asked  lor,  and  instructed  the  jury  as 
follows:  "The  plaintiff  clatmstltle  to  one- 
taalf  of  the  land,  and  admits  that  the  de- 
fendant owns  the  other  half.  Defendant 
contends  that  he  owns  it  all, — sole  seised. 
The  plaintiff  and  defendant  claim  under 
the  will  uf  Moses  DIzon.  The  land  In  con- 
troversy was  willed  to  the  four  daughters 
of  Moses  Dixon,— Lydia,  the  mother  of 
Alexander  Osborne;  Nancy,  the  wife  of  Mr. 
Pbipps;  Drucy,  the  wife  ol  Felix  Center, 
(or  her  children;)  and  Jane,  the  wife  of 
Preston  Phipps.  The  plaintiff  claims 
Drucy  Center's  interest;  her  children's  — 
P.  0.  Pbipps  and  Jane  Phipps  —  in- 
terest, and  Alexander  Osborne's  interest, 
and  shows  title  for  these  interests  down 
to  himself.  Nothing  else  appearing;,  he 
would  be  entitled  to  three-fourths  of  the 
land,  butonly  claims  Dne-half,  and  can  on- 
ly recover  that  much  of  the  land  In  con- 
troversy, if  that  much.  The  defendant 
saya  he  claims  Alexander  Osborne's  inter- 
est, and  that  be  bought  all  the  land  from 
Osborne  by  parol  eighteen  or  twenty 
years  ago;  that  afterwards,  about  six  or 
seven  years  ago, — may  be  ten  years, — P.  C. 
Phipps  made  him  a  deed,  mentioned  be- 
fore as  a 'quitclaim  deed,'  who  claimed  the 
Center  children's  Interest.  The  court 
charges  yuu  that  if  under  the  will  of  Moses 
Dixon  it  was  agreed  by  all  the  heirs  and 
the  executor  of  Muses  Dixon  that  this 
property  should  be  treated  as  land,  and 
they  sold  the  land,  and  the  executor  as- 
sented to  it,  and  they  have  never  attempt- 
ed to  execute  the  will  or  trust,  and  will 
not  do  so,  then  this  legacy  or  devise  is 
land,  and  the  heirs  or  devisees  conveying 
It  away  the  purchaser  would  get  a  good 
title,  and  the  executors  arestopped  to  deny 
it;  that,  although  Alexander  Osborne  did 
flell  by  parol,  and  afterwards  sold  to 
plaintiff,  and  executed  to  him  a  deed  for 
it,  his  title  would  be  good ;  that  as  be- 
tween defendant  and  Alexander  Osborne 
the  parol  contract  would  be  good,  unless 
when  called  upon  for  the  title  he  pleads 
the  statute  of  frauds,  or  if  be  conveys  it 
to  a  third  person,  and  the  purchaser  at- 
tempts to  set  up  the  parol  contract,  then 
the  second  purchaser  would  have  a  right 
to  set  up  the  statute,  and  parol  contract 
would  be  void.  An  ouster  uf  one  tenant 
In  common  will  not  be  presumed  from  an 
exclusive  use  of  the  common  property, 
and  the  appropriation  of  its  profits  for  a 
less  period  than  twenty  years,  and  the  re- 
sult is  not  changed  when  one  enters  to 
whom  a  tenant  in  common  has  by  deed 
attempted  to  convey  the  entire  tract  or 
Interest  therein  in  tbeland  in  controversy. 
It  is  admitted  by  the  plaintiff  that  P.  C. 
Pbipps  had  some  Interestin  the  land  in 
controversy,  and  gave  a  quitclaim  deed  to 
defendant  for  his  interest  in  the  land  In 
controversy.  At  common  law  when  by  a 
legacy,  as  under  the  statute  or  wills,  an 
interest  was  given  to  a  parent,  and  the 
parent  died  before  the  testator,  then  the 
legai-y,  or  devise,  would  lapse;  but  under 
the  act  of  1816,  if  the  parent  dies  before  the 
testator,  then,  instead  o!  lapsing,  the  leg- 
acy so  devised  goes  to  the  child  or  chil- 


dren of  tbe  decedent.    So  tbe  devise  to  the 
mother  of  Alexander  Osborne,  he  being  a 
grandchild,  did  nut  lapse,  but  went  to 
her  son,  Alexander.    If  you  find  that  the 
defendant  bought  tbe  land  and  took  a  re- 
ceipt for  the  purchase  money,  and  the  re- 
ceipt describes  the  land  sold,  then  the  de- 
fendant would  have  an  equitable  title  for 
bis   Interest,  though  said  receipt  would 
not  be  a  deed  or  colcr  of  title,  and  hold- 
ing under  it  w.onld  not  be  holding:  under 
color  of  title  adversely,  so  an  to  ripen  his 
title  to  the  whole  of  tbe  land  in  contro- 
versy.   Nor  would  the  deed  from   P.  C. 
Phipps,  made  six  or  seven  or  ten  yearn 
since,  ripen  his  title  to  the  whole  of  tbe 
land,  the  said  Phipps  being  a  tenant  in      ' 
common.    In  order  to  hold  adversely,  it  is 
necessary  to  have  a  deed  and  be  in  pos-      { 
session — actual  possession,  open  and  suc- 
cessive for  seven  successive  years,  not  oc- 
casionally, but  continuously— such  notori- 
nas  possession  as  the  owner  of  tbe  land 
may  know  against  whom  to  bring  tbe 
suit.    The  defendant  says  he  has  a  receipt 
for  the  land  which  he  bought,  but  tbe  re- 
ceipt has  never  been  registered,  and   the 
plaintiff  says  he  bought  the  land  and  had 
no  notice  of  it  when  he  bought  in  188S; 
that  tbe  defendant  did  not  live  on  the      | 
land ;  had  a  still-bonse  on  it,  under  the      ' 
ground,  and   had  a   patch   cleared    and 
stayed  there  a  short  time;  that  no  person 
was  in  actual  possession  at  this  time;  he 
bought  from  Alexander  Osborne ;  that  he 
paid  Osborne  a  valuable  consideration  for 
the  land,  and  has  Osborne's  title.     This 
being  so,  the  title  of  Osborne  would  be  in 
plaintiff,  and  for  the  same  reason  tbe  title 
of  P.  C.  Phipps.    It  would  be  dIRerent  if 
the  defendant  had  bought  of  some    one 
not  in  privity  with  the  plaintiff;  then,  if     j 
he   had   color  of  title  for  seven  years,  it 
would  bar  the  plaintiff,  not  beinic  under 
any  disability.    The  receipt  ur  the  deed 
from  P.  C.  Phipps  was  registered  lor  the 
defendant  till  after  a  sale  to  the  plaintiff 
of  Osborne's  and  P.O.  Phipps' interest,  and 
if  the  defendant  was  not  in  actual  posses- 
sion of  the  land  at  the  time  these  deeds 
were  executed    to  tbe  plaintiff,  and    the 
plaintiff  paid  a  valuable  consideration  for 
the  land,  then  the  plaintiff  would  get  tbe 
title  of    Osborne  and  Phipps,  under  unr 
registration  laws.    There  is  no  evidence 
that  the  receipt  was  ever  registered. "    De- 
fendant excepts  to  tbe  charge,  and  to  the 
refusal  to  charge  as  requested.    Verdict 
for  plaintiff  for  ono-half    the   land,   and 
judgment    accordingly.     Defendant     a,p- 
peals. 

A.  E.  HoItOB  and  Q.  F.  Neal,  tor  appel- 
lant.   R.  A.  Dougbtou,  for  appellee. 

Avert,  J.,  (After  atattag  tbe  fiiets  aa 
above.)  The  plaintiff  claimed  title  to  one 
undivided  half  of  the  land  in  controversy. 
yvhile  the  defendant  denied  that  plaintjfi 
owned  any  Interest,  and  set  up  sole  seisin 
in  himself.  Both  parties  claim  title 
through  Moses  Dixon,  who  died  in  1857. 
having  devised  the  land  to  Wesley  Dixon 
and  Preston  Phipps  "to be  sold  ana  equal- 
ly divided "  between  hisdaughter«, *  Lyrtia, 
Drucy 'B  heirs,  .Tane,  Nancy,  and  Polly  Ade- 
line." It  was  admitted  on  the  nrg:unient 
that,  in  consequence  of  certain  agreements 
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omonK  tbe  devlseea,  the  land  waa  not  aold 
by  the  execntora.  and  waa  to  be  treated 
for  the  pnrpoBea  of  this  action,  as  land,  not 
inonej*.  Adeline  died  before  the  testator, 
without  laaue.  Drucy's  helna  "  were  Felix 
Center  and  Andrew  Center,  who  conveyed 
their  interest  In  tbe  land  in  dispute  to  P. 
C.  Phipps  during  the  year  1870,  their  deed 
beiog:  registered  August  80,  liiiTO.  Lydla 
married  Felix  Osborne,  and  she  and  her 
liuHband  both  died  before  1891,  leaving  as 
their  only  laane  and  heir  at  law  Alexander 
OHborne. 

The  plaintiff  oHered  a  deed  from  Alexan- 
der Osborne  conveying  tbe  land  in  contro- 
versy  to  himself,  which  was  dated  March 
8. 1H88,  and  registered  March  0, 1888.  The 
defendant  objected  to  its  introduction  on 
the  ground  that  it  was  irrelevant,  unless 
the  plalntiffcouldconnect  the  title  through 
other  sources  than  the  will  of  Moses  Dix- 
on, and,  when  the  court  overruled  his  ob- 
jection, excepted.  When  a  deed  is  ottered 
in  evidence,  the  court  can  ordinarily  enter- 
tain no  objection  to  its  introduction,  ex- 
cept upon  the  ground  that  It  has  not  been 
properly  proven  and  registered.  Its  rele- 
vancy and  effect  cannot  usually  be  passed 
upon  by  the  court  till  all  the  testimony 
has  been  heard,  and  then  a  party  can  raise 
the  question  of  relevancy  by  prayers  for 
instrnctlon.  Vickers  v.  Leigh,  IM  N.  C. 
20(1, 10  S.  £.  Bep.  808.  The  plaintiff  offered 
also  another  deed  for  tbe  land  in  dispute 
from  Preston  Phipps  and  wife,  Jane,  (one 
of  the  devisees  of  Moses  Dixon.)  and  P.  C. 
Preston,  (the  bargainee  of  Felix  and  An- 
drew Center.)  and  wife,  conveying  the 
land  to  blm.  (plaintiff,)  the  conveyance 
lieing  dated  February,  1888.  and  registered 
July  4. 1889.  So  that  the  plaintiff  has  sub- 
mitted teatimony  tending  to  show  that 
the  undivided  interests  of  three  out  of  four 
of  tbe  devisees  of  Moses  Dixon,  vis.,  Lydia. 
Jane,  and  Drucy's  heirs,  (Adeline  having 
died,  witbont  issue,  before  her  father's 
death,)  bad  pawed  to  blm. 

The  defendant  introduced  as  evidence  of 
title,  tbe  following  paper  writing:  "Alle- 
ghany county,  state  of  North  Carolina. 
May  2, 1872.  An  article  of  agreement  be. 
tween  P.  C.  Phipps,  of  the  first  part,  and 
Riley  Ward,  of  the  second  part,  in  which 
the  said  P.  C.  Phipps  makes  a  quitclaim 
deed  to  the  part  of  the  John  Dixon  tract 
of  land  lying  north  of  the  wagon  road, 
and  a  marked  line,  which  was  the  division 
made  by  Riley  Ward  and  Preston  and 
Columbus  Phipps.  In  testimony  I  witness 
my  hand  and  seal. "  Signed  by  H.  L. 
Phipps  and  P.  C.  Phipps.  The  paper  bad 
been  registeTed  on  the  2d  of  September, 
liOO.  wbile  tbe  court  was  In  sHssion.  The 
defendant  first  proposed  to  testify  that  he 
purchased  the  land  by  parol  from  Alexan> 
der  Osborne,  and  then  proposed  to  offer 
proof  of  a  division  of  the  land  and  an  allot- 
ment to  Alexander  Osborne  of  his  share  of 
the  same,  by  parol  agreement.  Tbe  plaln- 
tirr  interposed  objection  to  each  of  these 
propositions  which  were  sustained,  and 
the  defendant  excepted.  "Defendant  then 
proposed  to  show  by  his  own  testimony 
'hat  tbe  purpose  of  the  parol  division  was 
to  allot  to  him  tbe  interest  of  Alexander 
Osborne  in  tbe  Moses  Dixon  land.  Objec- 
tion  by   plaintiff.     Objection   sustained, 


and  defendant  excepted."  The  testimony 
offered  by  the  defendant,  and  which  gave 
rise  to  the  three  exceptions,  was  too  pal- 
pably incompetent  as  evidence  of  title  to 
rei]uire  dlscuHslon.  Counsel  on  the  argu- 
ment InBlBted  that  Alexander  Osborne  was 
not  a  party  to  the  action,  and  the  objec- 
tion to  parol  proof  could  only  come  from 
him.  It  is  not  necessary  that  he  should  be 
a  party.  His  interest  passed  to  the  plain- 
tiff, who  being  in  privity  with  him,  can 
insist  on  any  objection  or  defense  that  he 
could  make.  But  our  ruling  rests  upon 
broader  grounds,  being  founded  upon  tbe 
familiar  principle  that  no  onecan  establish 
title  to  land  in  any  action  by  oral  evi- 
dence, if  bis  title  is  in  issue,  and  objection 
Is  made  to  its  competency.  Holler  v.  Rich- 
ards, 102  N.  C.  645,  y  H.  E.  Kep.  460. 

The  evidence  upon  which  the  defendant 
relied  to  prove  title  in  himself  by  posses- 
sion under  color,  was  the  following :  De- 
fendant testlfled  that  he  had  had  posses- 
sion of  the  land  about  eighteen  years; 
that  his  possession  consisted  of  having  a 
field  feuced  about  two  years;  that  he  had 
occasionally  cut  timber  on  the  land ;  that 
he  had  bad  a  blockade  still-bouse  in  the 
woods  or  swamp,  and  near  the  line  of  an- 
other tract,— Marion  Dixon's  land.  There 
was  no  evidence  as  to  how  long  he  had 
the  still-house  on  the  land.  He  further 
testified  that  he  had  paid  Alexander  Os- 
borne f  100  for  his  intereot  in  the  land,  and 
took  a  receipt  tor  the  money ;  that  the  re- 
ceipt was  lost  during  the  last  court;  that 
the  names  of  Osborne  and  wife  were  torn 
off  tbe  receipt:  that  the  receipt  had  been 
in  the  poBsesHlon  of  the  defendant  all  the 
time,  until  during  this  court,  when  it  was 
lost.  It  was  In'evldence  that  tbe  receipt 
read  as  follows:  "Received  of  Riley  Ward 
one  hundred  dollars  for  the  Moses  Dixon 
land. "  The  month  and  day  were  torn  off, 
bat  the  figures  18C9  were  under  the  receipt. 
A.  F.  Phipps,  a  witness  for  the  plaintiff, 
says  that  he  bad  been  well  acquainted 
with  the  land  for  more  than  thirty  years ; 
that  the  d^ndant  had  a  field  fenced  on 
tbe  laud  for  one  or  two  years;  that  the 
defendant  had  cut  and  hanled  off  some 
logs  since  this  action  began  ;  that  he  saw 
a  blockade  distillery  on  the  land  at  one 
time;  that  there  was  another  posseaslon 
on  the  land.  R.  K.  Flney,  a  witness  for 
the  plaintiff,  testlfled  that  he  lived  on  an 
adjoining  farm,  and  within  three  hundred 
yards  of  the  land  in  dispute;  that  there 
was  a  blockade  still-house  in  the  swamp 
on  this  land,  within  six  or  eight  feet  of 
Marion  Dixon's  land,  and  that  Marion 
Dixon  stilled  there,  but  that  he  never 
knew  of  any  one  else  doing  so ;  that  the 
still-hoQse  was  made  by  a  hole  dug  in  the 
bank  on  the  edge  of  the  swamp,  with  a 
roof  over  the  hole.  He  had  known  the 
place  for  the  last  sIxyeArs;  that  defend- 
ant had  no  possession  on  the  land  during 
that  time,  but  that  he  had  cut  some  tim- 
ber on  the  land  within  tiie  last  year. 
There  was  no  evidence  that  the  plaintiff, 
at  the  time  of  his  purchase,  had  any 
knowledge  of  the  title  or  claim  of  defend- 
ant, ir  it  were  conceded  that  there  was 
an  ouster,  and  that  the  paper  writing  in- 
troduced by  tbe  defendants  was  sufficient 
as  color  of  title,  it  would  not  be  necessary 


Digitized  by 


Google 


SOUTHEASTERN  EEPOBTER,  VOL.  12. 


(K.C. 


<as  botb  parties  admit  that  Moses  Dixon 
was  the  owner  of  the  land)  to  show  title 
to  It  out  ol  the  state,  but  It  woulO  be  es- 
sential to  prove  open,  notorious,  adverse, 
and  unequivocal  possessiou  under  such  col- 
or continuously  for  seven  years  before  the 
action  was  brought.  Ruffin  v.  Overby,  105 
N.  C.  83. 11  S.  E.  Rep.  251 ;  Mobley  v.  Griffin, 
104  N.  C.  112. 10  S.  E.  Rep.  142.  "The  tes- 
timony must,  if  believed,  show  the  contin- 
nltyol  the  possession  for  the  full  statutory 
period  in  plain  terms  or  by  necessary  Im- 
plication. Nothing  must  be  left  to  cou> 
Jocture.  Occasional  acts  of  ownership, 
however  clearly  they  may  indicate  a  pur- 
pose to  claim  title,  and  exercise  dominion 
over  the  land,  do  not  constitute  a  posses- 
4Bion  that  will  mature  title.'*  RutUn  v. 
Overby,  supra:  Williams  v.  Wallace,  78  N. 
C.  864;  Bartlett  v.  Simmons,  4  Jones,  (N. 
C.)  295;  Loftin  v.  Cobb.  1  Jones,  (N.  C.) 
406;  McLean  v.  Smith,  106  N.  0. 17^  11  S. 
£.  Rep.  184.  Catting  timber  at  intervals, 
as  the  defendantdld,  was  not  an  assertion 
of  title  that  continually  exposed  him  to 
an  action  during  the  statutory  period, 
and  hifl  constant  liability  to  be  sued  for 
possession  is  essential  evidence uf  his  right 
to  claim  the  benefit  of  the  statute.  Culti- 
vating a  Add  on  the  land  for  two  years  of 
the  eighteen  would  not  be  sufficient.  If 
there  had  been  proof  that  the  "  blockade 
still-huuse, "  which  was  made  by  digging 
aholelntheground  Intheedeeof  aswamp, 
within  six  or  eight  feet  of  Marion  Dixon's 
line,  and  covering  the  excavation  with 
boards,  was  used  for  seven  successive  years 
by  the  defendant,  it  would  have  remained 
for  the  court  to  determine,  whether  such 
possession  was  open  and  notorious. 
But  there  is  no  evidencd  that  the  bouse 
wait  ever  occupied  by  any  one  except  Ma- 
rlon Dixon,  nor  does  it  appear  how  long 
he  operated  the  distillery,  or  whether  he 
was  holding  under  the  defendant  as  his 
lessee  or  adversely  to  his  title.  It,  tliere- 
fore,  the  first  paper  offered,  or  even  the 
receipt,  had  been  available  as  color  of 
title,  and  the  ouster  had  been  admitted, 
there  was  not  safflcient  evidence  of  the 
possession  to  goto  the  Jury.  Tbestatement 
of  the  defendant  that  he  bad  possession  for 
18  years  was  but  the  expression  by  him  ot 
an  erroneous  opinion  ot  what  constituted 
possession  in  contemplation  ot  law,  as  ap- 
pears from  his  subsequent  account  of  the 
fl|>eeific  acts,  tending  to  sustain  his  claim 
ot  continuous  adverse  occupancy.  His 
honor  properly  instructed  the  jury  that 
the  devise  to  a  child,  who  died  before  the 
testator,  did  not  lapse,  but,  by  force  ot  the 
statute,  went  to  the  issue  of  such  deceased 
child.  It  is  not  necessary  to  take  up  and 
discuss  the  charge  of  the  court  in  detail. 
We  see  no  reason  for  sustaining  the  de- 
fendant as  to  any  error  complained  of. 
The  plaintiff  claimed  only  one  undivided 
half  ot  the  land,  and  could  be  declared  the 
owner  of  no  more.  The  defendant  is  not 
entitled  to  hold  a  particular  part  of  the 
common  property  till  the  plaintiff  compen- 
sates him  for  any  improvement  made  on 
the  land.  This  is  a  proceeding  for  parti- 
tion, and,  if  one  of  the  tenants  in  common 
should  make  It  appear  to  the  conrt  that 
he  has  made  valuable  improvements  on 
any  part  of  the  laud,  the  commissioners 


appointed  to  make  the  partition  may  l>e 
directed  to  assign  to  him  the  portion  ot 
the  land  so  improved,  and  to  assess  its 
value  as  if  no  sucb  improvements  had  been 
made.  Ci>llett  v.  Henderson.  80  N.  C.337; 
Pope  V.  Whitehead,  68  N.  C.  191.  We  must 
not  be  understood  as  holding  that  there 
was  evidence  suflicient  to  show  an  actual 
ouster  ot  his  co-tenant  by  the  defendant. 
It  Is  not  necessary  to  pass  upon  that 
question,  since,  admitting  for  the  sake  ot 
argument  that  there  was  an  ouster,  and 
that  the  defendant  exhibited  color  ot  title, 
he  has  failed  to  prove  prima  facte  contin- 
uous adverse  possession  for  seven  years. 
There  is  no  error.    Judgment  affirmed. 


Statb  v.  Duncan. 

{Su/prtme  Court  qf  North  CairoVkna.    Deo.  U, 

1800.) 

ArPBAL  IK  CBiMiirAi.  Casks— BoKD'— AFiiDAVTr. 

On  an  appeal  withoat  bond  in  a  criminal 
case,  an  aSldavit  is  Insufficient  which  recites  that 
the  aooased  is  nnable  to  ^ve  the  aecnrity  re- 

aulred  by  law,  and  is  advised  by  counsel  that 
aere  is  error  of  law  In  the  declsian,  and  the  ap- 
peal will  be  dismissed,  Code  N.  C.  S  1336,  requir- 
ing an  affidavit  that  the  aocused  Is  wholly  nnable 
to  give  security  for  the  costs;  that  he  is  advised 
by  counsel  that  be  has  a  reasonable  cause  for  the 
appeal;  and  that  the  application  is  made  in  good 
faith. 

This  was  a  charge  of  violating  an  ordi- 
nance of  the  town  of  Henderson v Hie,  tried 
on  appeal  from  the  mayor's  court  at  the 
fall  term,  1890,  of  the  superior  court  of 
Henderson  county,  before  J.  U.  Mbrki- 
MON,  J.  The  defendant  appealed  withoat 
giving  bond.  Theattomey  general  moved 
to  dismiss  the  appeal, -because  the  affi- 
davit of  defendant  and  certificate  of  coon- 
sel  are  not  made  in  compliance  with  tbe 
statute.  The  affidavit,  certificate,  and 
order  of  the  Judge  are  as  follows: 

"The  defendant,  desiring  to  appeal  from 
the  judgment  in  the  above  cause,  being 
sworn,  makes  affidavit  that  he  is  unable, 
by  reason  of  his  poverty,  to  give  the  se* 
curlty  raqulred  bylaw  for  said  appeal,  and 
that  he  is  advised  by  counsel  learned  in  tbe 
law  that  there  is  error  in  matter  of  law 
in  the  decision  ot  the  superior  court  in 
said  action.    C.  F.  Duncan.  " 

"Affirmed  to  and  subscribed  before  me 
on  this  July  17th,  1890.  C.  M.  Pack,  C.  8. 
C." 

"I,  Thomas  J.  RIckman.a  practicing  at- 
torney in  said  superior  court,  do  hereby 
certify  that  1  have  examined  the  case  ot 
above  affiant,  and  am  of  the  opinion 
that  tbe  decision  of  the  superior  court  in 
said  action  is  contrary  to  law.  Taos.  J. 
RiCKMAN,  Atty.  at  Law." 

"  In  tbe  above  and  foregoing  cause.  It 
being  made  to  appear  to  tha  court  by  affl- 
duvlt  and  oertiflcateof  counsel  that  tbe 
defendant  is  unable,  by  reason  of  bis  pov- 
erty, to  make  the  deposit,  or  give  tbe  ee^ 
cnrity  reqnlred  by  law,  for  said  appeal,  it 
Is  therefore  ordered  that  tbesald  defendant 
be  allowed  to  appeal  from  said  judgment  to 
the  supreme  court,  as  in  other  cases  ot  ap- 
peal, without  giving  security  therdor.  J. 
H.  Merrimon,  Judge,  etc." 

The  Attorney  Oenerul,  for  the  State. 
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Avert,  J.,  (a/fer  gtutiog  tbo  /kets  as 
above.)  The  afBdarit  required  by  the 
statnte  (Code,  §  12^)  most  embody  the 
Btatements — First,  that  the  defendant  Is 
wholly  onable  to  give  uecnrlty  for  the 
coeta;  second,  that  hei»advi8ed  by  coan- 
eel  that  he  has  reasonable  cause  for  the 
appeal  prayed  for;  tWrd,  that  the  appli- 
cation Ib  made  in  good  faith.  State  v. 
Moore,  93  N.  C.  600;  State  v.  Junes,  Id. 
617.  It  Is  not  a  matter  of  discretion  with 
the  court,  but  it  is  the  right  of  thentate  to 
have  an  appeal  dismissed,  where  there  Is 
a  fuilur«»  to  comply  witheitherof  the  three 
essential  requirements  of  the  law.  State 
V.  Payne,  Id.  613.  The  solicitor  is  not  au- 
thorised to  waive  compliance  with  it. 
State  V.  Moore,  supra.  The  affidavit  is 
fatally  defective,  and  the  motion  of  the 
attorney  general  to  dismisa  must  be  grant- 
ed. 


Lows  v.  EL.UOTT  et  hI. 

(Svmreme  Court  cf  North  CanMna.    Deo.  15, 
I8»0.) 

Cbbtiokabi — SBTTLBMEirr  OF  Cjisi  ok  Amu,. 
An  appellant  is  entitled  to  have  incorpo- 
rated in  the  case  settled  on  appeal  assignments  of 
error  in  the  instructions  (riven  and  refused  made 
by  him  in  stating  hia  case,  and  certiorari  will 
issue  to  compel  that  to  be  done. 

Petition  for  certiorari. 
BurwellJt  TVa/feer,  for  petitioners.  Batab' 
elor  A  Derereax,  opposed. 

Clark,  J  "The  case  stated  tor  an 
appeal  to  this  court,"  in  the  words  ot 
RuFFiN.  C.  J.,  "is  here  talien  to  be  abso- 
loteiy  true  as  tu.  all  matters  which  occur 
on  the  trial,  or  purport  to  have  been  nctcKl 
in  the  court  from  which  the  appeal 
comes. "  State  v.  field,  1  Dev.  AB.  877; 
State  ▼.  Ephraim,  2  Dev.  &  B.  162,  which 
are  cited  and  approved  In  State  v.  Oooch, 
»4  N.  C.  982.  As  to  such  matters,  a  certio- 
nrt  will  not  lie  unless  it  appear  by  affida- 
vit that  by  Inadvertence  or  mistake  the 
Judge  has  committed  an  error  which  the 
petitioner  has  reason  to  believe  the] odge 
irlll  correct  It  given  the  opportunity,  and 
the  writ  will  not  even  in  such  case  be 
((mnted  unless  the  grounds  for  such  belief 
are  set  forth  so  that  the  court  may  pass 
apun  the  reasonableness  thereof.  Porter 
V.  Railroad  Co.,  97  N.  C.  63,  2  S.  E.  Rep. 
6S0.  Exceptions  to  evidence,  and  all  inat- 
tKrs  other  than  the  chaise,  must  be  tal:en 
at  the  time.  (Code.  $412,  snbd.  2,)  or  are 
waived.  State  r.  Ballard,  it7  N.  C.  443, 1  S. 
E.  Rep.  686.  But  it  Is  otherwise  as  to  as- 
signments ot  error  In  the  charge  or  for 
granting  or  refusing  special  instructions. 
These  need  not  be  taken  on  the  trial. 
Code,  §  412,  subd.  8.  In  McKinnon  v.  Mor- 
rison, 104  N.  C.  354, 10  S.  E.  Rep.  513,  the 
court  suggested  that  it  would  be  better 
for  counsel  to  assign  such  errors  on  a  mo- 
tion for  a  new  trial  so  as  to  give  the  iudge 
himself  a  chance  to  correct  the  errors,  if 
any,  committed  In  Instructing  the  jury, 
but  it  conceded  that  the  appellant  had  a 
right  to  withhold  thom  till  stating  his 
case  on  appeal ;  but,  if  not  then  stated, 
the  exceptions  would  be  waived,  and 
could  not  be  assigned  here. 

The  assignment  of  errors  in  the  instruc- 


tions to  the  Jury  are  no  part  of  the  occur- 
rences on  the  trial.  This  is  the  a<it  of  the 
appellant.  Itis bis asslgnmentof error, and 
must  appear  upon  the  face  of  appellant's 
statement  of  the  case  on  appeal.  It  is  not 
a  matter  which  occurred  or  did  not  occur 
on  the  trial,  and  as  to  the  occurrence  or 
non-occurrence  of  which  the  judge  must 
determine  in  settling  the  case.  It  la  true 
counsel  In  assigning  error  to  the  charge, 
or  for  granting  or  refusing  instructions, 
may  recite  in  his  exceptions  the  charge 
differently  from  what  the  judge  says  it 
was.  In  such  case  the  charge  as  stated 
by  the  Judge  must  govern,  as  was  pointed 
out  in  Walker  v.  Scott.  106  N.  C.  56,  11  S, 
E.  Rep.  364.  This  difficulty  will  rarely  oc- 
cur, since  prayers  lor  lnBti*uctions  are  re- 
quired to  be  in  writing,  (Code,  §  415,)  and 
the  charge  must  also  be  in  writing  If  re- 
quested In  apt  time,  (Id.  §  414.)  When  the 
charge  Is  not  in  writing,  the  Judge's  state- 
ment of  what  it  was  must  govern,  and  the 
aiipellant  will  conform  his  exceptions 
thereto  or  lose  his  labor.  Assignments  ot 
error  in  the  instructions  given  or  refused, 
when  made  by  appellant  in  stating  his 

case,  (rule  27, 104  N.  C.  928,  ante, ,)  he 

is  entitled  to  have  incorporated  in  the 
case,  when  settled  by  the  Judge.  The  re- 
citals therein  of  the  parts  of  the  charge 
excepted  to  may  make  it  desirable  that 
the  Judge  state  more  fully  and  carefully, 
or  correct  his  own  statement  of  the 
charge.  To  that  end  the  case  will  be  re- 
manded to  him  to  Incorporate  in  the  "case 
on  appeal "  the  assignments  of  error  to 
the  charge,  and  In  granting  or  reusing  the 
special  instructions  as  set  out  in  appel- 
lant's case  on  appeal,  and  with  leave  to 
the  Judge  to  correct  and  amend  thM  cawe 
as  heretofore  made  up  b.v  him  in  any  other 
particulars  which  to  him  may  seem  ]av< 
and  proi)er.    Motion  allowed. 


Obbornb  v.  McCot. 

(Supreme  Court  cf  North,  CaroVma.    Dea  15, 
1890.) 

What  Constitdtbs  Wawuhtt. 
The  defendant  and  M.  employed  plaintiff  to 
dispose  of  certain  horses  as  bis  own.  They  knew 
that  one  was  unsound.  M.  told  plaintiff  that  it 
was  sound,  and  he  took  it  to  another  state  and 
traded  it  off,  representing  that  it  was  sound  as 
far  as  he  knew.  Afterwards  he  was  in  the  same 
state  with  horses  of  his  own,  and  they  were  at- 
tached on  account  of  defects  in  the  unsound  horse. 
He  paid  part  of  the  damages  demanded,  in  settle- 
ment, and  certain  necessary  expenses.  In  a  suit 
to  recover  from  defendant  one-half  the  money  so 
paid,  plaintiff  alleged  "that  the  mare  was  un- 
sound, but  the  fact  was  unknown  to  him,  and  he 
warranted  her,  and  on  that  account  paid  said 
damacres. "  Held,  that  the  representation  made 
by  plaintiff  was  not  a  warranty  of  soundness, 
and  that  he  could  not  recover  the  money  paid  by 
him  in  settlement  of  the  suit,  nor  the  ezi>enses 
incurred. 

This  was  a  civil  action  commenced  be- 
fore a  Justice  of  the  peace,  and  brought  by 
appeal  to  the  superior  court  of  Ashe 
county,  and  tried  before  BvNt'M,  J.,  at  the 
special  June  term,  1890.  The  plaintiff  al- 
leges in  substance  (1)  that,  in  1885,  the 
defendant  and  Jonathan  Osborne  owned 
a  lot  of  horses,  and  that  they  employed 
him  to  sell  and  trade  said  horses  for  them ; 
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(2)  that  he  exchanged  a  mare  with  a  man 
in  South  Carolina  for  a  mule  and  f  10,  and 
accounted  to  the  defendant  and  Jonathan 
Osborne  for  the  same;  (A)  that  after- 
wards,  in  1889,  plalntltf  was  in  Lancaster, 
S.  C,  with  his  own  stock,  and  the  man 
to  whom  he  had  traded  the  mare  for 
defendant  and  Osborne,  In  1885,  Insti- 
tnted  an  action  against  him  for  damages 
on  account  of  defects  la  the  mare,  and  at- 
tached his  horses,  (nine  in  number,)  and 
demanded  $260,  with  interest  and  costs. 
and  "the  plaintiff,  doing  what  he  thought 
best,  compromised  the  said  suit,  and  paid 
the  plalntltf  therein  $13»  and  a  lawyer's  fee 
of  $2.50"  besides  other  expenses  amount- 
ing to  about  910;  (4)  that  afterwards 
Jonathan  Osborne  paid  his  half  of  the 
damages  thus  sustained;  (6)  that  the  de- 
fendant refused  tn  pay  his  half  of  the 
amount  so  paid  by  plaintiff  tor  him.  though 
often  requested  so  to  do;  (6)  "that  the 
mare  was  unsound,  but  the  fact  was  on- 
known  to  plaintiff  at  the  time  he  traded 
her  off,  and  he  warranted  her,  and  on 
that  account  be  paid  said  damages,"  and 
be  demands  to  be  reimbursed  by  defend- 
ant to  the  amount  of  f75.50.  The  defend- 
ant answers,  and  (1)  admits  that  he  and 
Jonathan  Osborne  bad  horses,  and  em- 
ployed plaintiff  to  sell  them,  but  denies 
that  they  authorized  him  to  swap  horses. 
(2)  He  denies  any  linowledgeorlatorma- 
tion  as  to  the  second  allegation  and  says 
that,  If  the  same  be  true,  the  transaction 
was  wholly  without  his  knowledge  or 
consent.  (3)  He  denies  any  knowledge  or 
information  as  to  the  third  ali^ation, 
and  says  that,  if  said  compromliie  was 
made,  the  same  was  without  his  knowl- 
edge, consent,  or  authority:  and  be  de> 
nles  that  he  or  bis  copartner,  Jonathan 
Osborne,  authorized  the  plalntiO  to  sell 
or  to  warrant  the  mare,  and  if  It  was 
done,  or  if  plaintiff  made  any  representa- 
tions in  regard  to  the  mare  which  were 
false  or  misrepresenting,  it  was  without  the 
knowledge,  consent,  or  authority  of  the 
defendant  or  his  copartner,  Jonathan  Os- 
borne. (4and6)  The  fourth  and  fifth  alle- 
gations are  admitted.  Answering  the 
sixth  allegation,  the  defendant  avers  that 
the  mare  mentioned  therein  was  not  one 
of  the  lot  of  horses  turned  over  by  this  de- 
fendant and  Jonathan  Osborne  to  the 
plaintiff  to  sell  for  them,  for  a  compensa- 
tion of  five  dollars  per  bead,  bnt  she  was 
a  mare  that  plaintiff  himself  bad  swapped 
for,  after  the  said  lot  bad  been  turned  over 
to  him  to  sell,  be  swapping  a  valuable 
mule  tor  the  same,  worth  more  than  he 
got  tor  said  mare  and  the  boot.  And  de- 
fendant further  alleges  that,  if  said  mare 
was  unsound,  he  had  no  knowledge  of  the 
fact;  and,  as  the  plaintiff  does  not  allege 
that  he  warranted  the  said  mare  on  the 
sale  thereof,  this  defendant  insists  that 
ho  is  not  responsible  to  plaintiff,  and 
would  not  have  been  responsible  on  the 
suit  of  the  purchaser  of  the  said  mare. 
After  reading  the  complaint,  the  defend- 
ant moved  to  dismiss,  because  it  did  not 
state  facts  sufficient  to  constitute  a  cause 
of  action  against  him,  which  motion  was 
overruled.  The  plaintiff,  as  a  witness  in 
his  own  behalf,  testified  as  follows: 
"About  June,  1885, 1  met  McCoy  and  Jon- 


athan Osborne,  below  Charlotte.    They 
bad  some  horses  and  mules,  and  employed 
me  to  dispose  of  them.    I  was  to  dispose 
of  them  as  though   they  were  my  own. 
McCoy  was  with  me.    In  a  day  ur  two, 
a  man  came  and  .inquired  for  my  brother. 
He  said  the  mare  was  not  what  she  was 
recommended  to  be,  and  he  wanted  to 
rue  back.    I  told  McCoy  of  it.    Told  him. 
if  the  mare  was  all  right,  was  worth  as 
much  as  the  mule.  McCoy  said  she  was  all 
right.    I  then  changed,  for  ten  dollars  to 
boot.    Man   came  to  me  at   Lancaster. 
Wanted  to  swap  mule  for  mare.  Told  hini 
mare  belonged  to  McCoy.    Told  bim  she 
was  sound  as  far  as  I  knew.    McCoy  rec- 
ommended  her  work^    Swapped   for  ten 
dollars.    Four  years  after  that,  was  there 
again.  Sheriff  came  down  and  said  he  had 
attachment  for   my  stock.    I    had    been 
there  twice.  Found  it  was  the  mare  I  whs 
being  sued  for.    1  feed  a  lawyer.    He  told 
me  I  might  gain  it  if  I  could  prove  sound- 
ness.   He  advised  me  to  compromise,  as 
it  woald  cost  me  two  or  three  times  as 
much.    Sued  me  for  $260.    I  compromised 
for  $139,  and  $2.50  to  a  lawyer.    I  settled 
with  McCoy  for  the  stock,  and  he  settled 
with   my  brother.    They  got  the  proceeds 
of  the  mule.    I  knew  nothing  of  the  un- 
soundness of  the  mare.    They  allege  the 
mare  was  subject  to  (Its.    The  roare  was 
worth  $100  at  home,  sound:  nothing,  if 
she  had  fits  as  alleged.    McCoy  said  they 
got  the  mare  from  Jones  before  they  start- 
ed.   She  was  a  bay  mare,  five  ynars  old. 
Was  nothing  said  about  McCoy  selllDg. 
Suppose  he  understood  I  had  power  to 
swap.   Would  not  have  taken  them  other- 
wise.   I  did  not  warrant  mare  only  aa  far 
as   I   knew.    Did  not  know  of  any   un- 
soundness.   Did  not  hear  she  had  fits  un- 
til I  came  back.    After  I  was  sued,  1  heard 
of  it.    I  did  not  pay  the  damages  at  the 
request  of  McCoy.    Did  not  take  time  to 
write  to  them  my  stock  was  attached. " 
There  was  other  evidence  »n  behalf  of  the 
plaintiff,  to  the  effect  that  the  mare,  "  it 
sound,"  was  worth  $100,  but  that  site 
was  very  unsound,  and  of  this  Jonathan 
Osborne  and  McCoy  had  knowledge.    .Tnn- 
athan  Osborne,  for  the  plaintiff,  'cestifled. 
In  substance,  that  he  and  McCoy  knew  the 
condition  of  the  mare;  that  they  hired 
his  brother  (the  plaindit)  to  trade  and 
"make  the  most  of  the  stock  be  could ; ' 
and  that  no  restrictions  were  imposed  up- 
on him,  and  he  and  McCoy  divided   the 
profits.    Upon  the  conclusion  of  the  plain- 
tiff's evidence,  the  court  intimated  that  he 
was  not  entitled  to  recover,  and,  in  def- 
erence thereto,  he  submitted  to  a  Judg- 
ment of  nonsuit  and  appealed. 

J.  F.  Morph0w,  for  appellant.  Q.  F. 
Neal  and  W.  H.  Bower,  tor  appdlee. 

Davis,  J.,  (a/ter  statlag  the  tiuita  as 
above.)  This  Is  not  an  action  for  deceit 
in  falsely  representing  the  mare  as  aound. 
when  the  defendant  knew  to  the  contrary. 
but  an  action  commenced  before  a  juM- 
tlce  of  the  peace  to  recover  mon^  allegred 
to  have  been  paid  by  the  plaintiS,  as 
damagres,  "  to  a  man  in  Sooth  Carolina, ' 
on  account  of  a  breach  of  warrant  in  the 
sale  of  an  unsound  horse  which  he  had 
sold,  as  agent  for  the  plain  till  aad  Jona- 
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than  Osborne,  with  warranty.  We  need 
not  consider  the  question  of  power  or  au- 
thority of  the  plalntifl,  as  agent,  to  war- 
rant the  mare  sold  by  him  for  the  defend- 
ant. His  own  testimony,  though  not 
Tcry  clear,  for  it  seems  there  were  two 
trades,  falls  to  show  any  warranty.  He 
says  he  told  the  "man"  with  whom  he 
traded  that  the  mare  belonged  to  McCoy, 
and  "was  sound  so  far  as  [he]  I  knew." 
This  was  not  even  an  affirmation  of 
fnandnees,  as  was  the  case  In  Horton  v. 
Green,  66  N.  C.  596,  In  which  It  Is  said,  cit- 
ing Baam  v.  Stevens,  2  Ired.  411,  and  Er- 
win  V.  Maxwell,  A  Murph.  241,  that  such 
an  affirmation  of  soandncss  does  not 
per  se  amoant  to  a  warranty,  but  may 
l>e  submitted  to  the  Jury,  with  attendant 
drcanistances,  to  say  whether  the  affirma- 
tion was  Intended  as  a  warranty.  The 
plaintiff  sold  the  mare,  not  afflrmlng  her 
soundness,  but  only  saying  that  she  was 
sound  so  far  as  he  knew.  If  knowingly 
false,  it  might  have  been  cause  for  an  ac- 
tion of  deceit,  but  it  was  no  warranty. 
The  plalntlB,  in  1889,  nearly  foar  years 
after  the  sale  of  188.5,  though  advised  by  a 
lawyer,  to  whom  he  paid  a  fee  of  $2.50,  to 
compromise,  had  no  authority  from  the 
defendant  to  pay  the  money  sought  to  be 
recovere<l  for  him,  and  he  (the  defendant) 
Is  nnder  no  legal  obligation  to  reimburse 
the  plaintiff  for  money  so  paid,  not  at  hla 
request  or  Instance,  but  without  authori- 
ty from  him, express  or  Implied.  Meadows 
r.  Smith,  12  Ired.  18.  The  plaintiff  could 
not  recover  upon  the  evidence  adduced  by 
him,  and  there  Is  no  error. 


HOtTSTON   V.  COUMONWSilLTa. 

{Sujfreme  Cmurt  tf  ApwaU  of  Vtiytinltk  Deo. 

KOBBIRT— IlTDICTKEST— iNSTSUCnOM. 

X.  An  indictmeat  which  charges  the  feloni- 
ooB  and  forcible  talcing  by  the  accused,  from  the 
person  of  another,  of  money  and  goods  to  the  valne 
spedfled,  by  violence  and  putting  him  in  fear, 
and  that  such  money  and  goods  were  the  property 
of  the  penon  robbed,  Is  a  good  charge  of  rob* 
bery  at  oommon  law. 

8.  Under  Code  V^a.  1887,  {  8674,  which  pro- 
vides in  its  first  clause  that  "if  any  person  com- 
mit robbery  by  partial  strangulation  or  suffoca- 
tion, or  bv  striking  cr  heating,  or  by  other  vio- 
lence to  the  person,  or  l^  the  threat  or  present- 
ing of  fire-arms,  he  shall  be  panished, '  as  there- 
in specified,  an  Indictment  which  properly  sets 
forth  the  oummisslon  of  a  oonunon-law  robbei7 
in  the  manner  specified  in  the  statute  is  good, 
aince  the  statute  does  not  create  or  define  the 
crime  of  robbery^  but  merely  regulates  its  pnn- 
labment  in  certain  oases. 

8.  Where  an  Indictment  charges  defendant 
with  robbery  by  presenting  of  fire-arms,  it  is 
proper  to  charge  that  if  the  Iniy  find  the  defend- 
ant guil^.  as  charged  in  the  indictment,  they 
aboiud  fix  his  punishment  at  the  penalties  pro- 
vided by  the  flist  clause  of  said  section. 

4.  It  is  reversible  error  to  instruct  the  Jury 
that,  if  they  believe  that  defendant  was  present 
aiding  and  abetting  C.  in  robbing  the  prosecut- 
ing witness,  then  he  is  guilty  as  principal  in  the 
second  degree,  thongfa  he  neither  beat  nor  struck 
the  person  robbed,  or  presented  flre-arma  at 
him,  nor  received  anyporuonof  the  goods  carried 
•way  by  C.  as  "the  nrnita  of  said  robljery, "  since 
such  instruction  assumes  that  thero  was  a  rob- 
bery, and  that  C.  committed  it,  and  carried  off 
the  stolen  property. 

T.I28.E.no.9— 25 


Ww.  M.  Perkina  and  T .  I>.  Mtu/ria,  for 
plaintiff  in  error.  Tbe  A ttornejr  General, 
for  the  Commonwealth. 

Richardson,  J.  This  Is  a  writ  of  error 
to  a  judgment  of  the  cirenit  court  of  Pu- 
laski rendered  on  the  lltb  day  of  December, 
1889,  affirming  the  judgment  of  the  coun- 
ty court  of  said  county  rendered  August  8, 
1889,  upon  an  Indictment  jointly  against 
Barney  Cleaver  and  Henry  Houston  for 
the  robbery  of  one  William  Meyers.  The 
Indictment,  stripped  of  Its  verbiage,  !» 
"  that  Barney  Cleaver  and  Henry  HoustOD,. 
In  said  county,  etc.,  feloniously  made  an> 
assault  upon  one  William  Meyers,  audi 
feloniously  put  him  In  bodily  fear  by  pre- 
senting fire-arms,  which  they  then  and» 
there  ,had  and  held,  at  him,  and  by  fe- 
loniously striking  and  beating  hira ;  and 
one  silver  coin,  current  in  this  common- 
wealth, of  the  denomination  of  one  dol- 
lar, and  of  the  value  of  one  dollar,  and 
other  silver  coins  current  in  tbe  common- 
wealth, of  denominations  unknown  to 
the  grand  jurors,  amounting  in  value  to 
the  sum  of  one  dollar,  three  quarts  of 
whisky,  of  the  value  of  two  dollars,  and 
one  pistol,  of  the  value  of  two  dollars,  of 
the  goods  and  chattels,  coin  and  property, 
of  the  said  William  Meyers,  from  the  per- 
son and  against  the  will  of  the  said  Will- 
iam Meyem,  then  and  there,  to-wlt,  on 
the  day  andyenraforesald, feloniously  and 
violently  did  steal,  tHke.  and  carry  away, 
against  the  peace  and  dignity  of  the  com- 
monwealth of  Virginia."  It  may  be  men- 
tioned that  It  appears  from  the  record,  by 
indorsement  on  the  Indictment  in  this 
case,  that  Barney  Cleaver  was  tried,  and 
by  the  Jury  was  found  guilty,  as  charged 
in  the  said  indictment,  and  his  term  of 
imprisonment  In  the  state  penitentiary 
was  fixed  at  five  years.  At  the  trial  of 
Henry  Houston,  the  county  court  over- 
ruled his  demurrer  to  the  indictment. 
Thereupon  came  a  jury  which  was 
cliarged  In  the  presence  of  the  court  by 
tbe  clerk  thereof,  who,  after  reading  the 
Indictment  to  them,  said :  "And  upon  this 
Indictment  the  prisoner  has  been  ar- 
raigned, and  has  pleaded  not  guilty  ,and  put 
himself  upon  the  country,  which  country 
you  are.  It  is  therefore  your  duty  to  In- 
quire If  he  be  guilty  of  the  felony,  as 
charged,  or  not  guilty.  If  you  find  him 
guilty  of  the  felony,  as  charged  in  the  in- 
dictment, you  shall  ascertain  his  punlsh- 
ment  by  death,  or  in  tbe  discretion  of  the 
Jury  that  he  be  confined  in  the  peniten- 
tiary for  a  term  not  less  than  eight  years 
nor  more  than  eighteen  years.  Then  If 
you  find  him  not  guilty  of  the  felony 
charged  In  the  indictment  you  will  Inquire 
if  he  be  guilty  of  an  assault  and  battery; 
and  If  you  find  him  guilty  of  an  asBault 
and  battery  you  should  ascertain  his  pun- 
ishment BO  that  the  same  be  by  fine  not 
less  than  five  dollars.  But  If  you  should 
flnil  him  not  guilty  of  either  of  the  afore- 
said charges  you  will  say  su,  and  no  more, 
and  barken  to  bis  cause. "  To  this  charge 
Che  prisoner  excepted,  and  the  court  cer- 
tified the  exception.  At  the  trial  the  com- 
monwealth asked  the  court  to  give  to  the 
jury  the  following  Instruction,  to-wlt: 
"  It  tbe  Jury  believe  from  the  evidence  be- 
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yond  a  reasonable  doubt  that  the  pris- 
oner Henry  Houston  was  present  aiding 
and  abetting  Barney  Cleaver  in  robbing 
the  prosecutor  William  Meyers  as  charged 
in  the  indictment.tben  he  Is  guilty  as  prin- 
cipal In  the  second  degree,  although  the 
Jury  may  further  believe  that  the  prisoner 
neither  beat  nor  struck  said  Wm.  Meyers, 
nor  presented  fire-arms  at  him,  nor  that 
the  prisoner,  after  the  robbing,  received 
any  portion  of  the  goods  or  articles  car- 
ried away  by  said  Barney  Cleaver,  as  the 
fruits  of  said  robbery ;"  to  which  the  pris- 
oner objected,  but  the  court  overruled  the 
objection, and  tbeprlsonerezcepted.  After 
the  Jury  had  heard  all  the  evidence,  had 
received  said  instruction,  had  heard  the 
arguments  of  counsel,  and  had  retired  to 
IJielr  room  to  consider  of  their  verdict,  they 
returned  into  court  and  propounded  to 
the  court  thefoUowiug  question:  "Can 
we  find  the  prisoner  guilty  and  assess  t)is 
punishment  at  less  than  eight  years  in  the 
state  penitenitary ; "  to  which  the  court  re- 
plied by  reading  to  the  Jury  section  3674 
of  the  Code  of  1887,  from  the  beginuing  to 
the  words  "eighteen  years;"  and  In  the 
same  connection  remarked  to  the  Jury 
that  if  they  found  him  not  guilty  of  the  fel- 
ony, and  they  thought  him  guilty  of  ^n  as- 
sault and  battery,  they  could  punish  him 
by  a  fine  not  less  than  five  dollars ;  to  which 
action  of  the  court  the  prisoner  did  not 
except  at  the  time,  but  after  verdict  didex- 
cept,  and  the  court  certified  the  excep- 
tion. The  Jury  by  their  verdict  found 
the  prisoner  guilty  as  charged  in  the  in- 
dictment, and  fixed  his  imprisonment  at 
eight  years  in  the  penitentiary  of  Vir- 
ginia. Thereupon  the  prisoner  moved  in 
arrest  of  judgment,  on  tbeground  that  one 
H.  8.  Dudley,  who  was  a  member  of  the 
venire  fycias,  smd  a  member  of  the  Jury 
which  tried  him, was  also  a  member  of  the 
grand  Jury  that  found  the  indictment 
against  him,  and  the  prisoner  pi-esented 
the  records  establishing  these  facts.  And 
on  Its  pari  the  cnmmonwealtb  presented 
the  affidavit  of  said  H.  S.Dudley,  to  which 
the  prisoner  objected,  to  the  eRect  that, 
when  sworn  upon  bis  voir  dire,  aud  as  a 
Juror  to  try  the  prisoner,  he  had  no  recol- 
lection of  having  been  one  ot  the  grand 
jury  that  found  the  Indictment,  nor  ot 
the  evidence  before  the  grand  Jury  in  rela- 
tion tu  the  robbery,  but  that  since  the 
trial  be  does  recall  the  fact  that  he  was 
a  member  of  the  grand  Jury,  but  did  not 
remember  the  evidence  before  that  body. 
But  the  court  overruled  the  prisoner's  mo- 
tion in  arrest  of  Judgment,  tu  which  ac- 
tion of  the  court  the  prisoner  excepted, 
and  this  exception  was  also  certified  by 
the  court.  And  the  county  court,  hnving 
entered  Judgment  according  to  the  find- 
ing of  the  J  n  ry ,  the  prisoner  obtainedawrit 
of  error  thereto  from  the  Judge  of  the  said 
circuit  court,  and  the  judge  ol  the  circuit 
court  heard  the  case  in  vacation,  and  af- 
firmed the  judgment  of  the  county  court, 
and  thereupon  the  prisoner  obtained  a 
writ  of  error  from  one  of  the  Judges  of  this 
court. 

Having  examined  the  record  with  the 
care  due  to  the  importance  of  the  case,  we 
proceed  to  examine  the  grounds  relied  up- 
on by  the  plaintiff  in  error  for  the  reversal 


of  the  Judgment  complained  ot.  Ttae  first 
three  assignments  of  error— the  refusal  of 
the  county  court  to  sustain  the  prisoner's 
demurrer  to  the  Indictment ;  the  charge  of 
the  clerk  to  the  Jury;  and  the  reHponse 
made  by  the  county  court  to  the  inquiry 
of  the  jury— should  »e  considered  together. 

We  are  of  opinion  that  the  court  did  not 
err  in  overruling  the  demurrer.  The  in- 
dictment is  for  the  common-law  offense  of 
robber;-,  which  is  defined  to  be  "  the  feloni- 
ous and  forcible  taking  from  the  person 
of  another  of  goods  or  money  to  any 
value,  by  violence  or  putting  him  in  fear." 
4  Bl.  Comm.  242.  Our  statute,  in  respect 
to  the  offense  of  robbery,  reads  as  follows: 
"It  any  person  commit  robbery  by  partial 
strangulation  or  suffocation,  or  by  strik- 
ing or  beating,  or  by  other  violence  to  the 
person,  or  by  the  threat  or  presenting  of 
fire-arms,  he  shall  be  punished  with  death, 
or,  in  the  discretion  of  the  Jury,  by  confine- 
ment in  the  penitentiary  not  less  than 
eight  nor  more  than  eighteen  years.  It 
any  person  commit  a  robberyin  any  other 
mode,  or  by  any  other  means,  he  shall  be 
confined  in  the  penitentiary  not  less  than 
five  nor  more  than  ten  years."  The  in- 
dictment in  the  present  case  was  found 
under  the  first  clause  of  this  section,  and 
we  have  therefore  nothing  to  do  with  the 
second  clause.  The  objection  to  the  indict- 
ment, stated  generally,  seems  to  be  that 
it  does  not.charge  the  offense  nI"statntory 
robbery."  This  Is  true,  but  It  is  true  sim- 
ply because  there  is  in  Virginia  no  such 
thing  as  "statutory  robbery."  The  of- 
fense of  robbery  was  not  created  by  ttae 
statute,  but  was,  at  a  very  early  period, 
and  still  is,  a  common-law  offense,  and 
was  adopted  by  ns  at  the  foundation  of 
our  state  government,  with  the  great 
body  of  thecommon  law  then  adopted,  and 
the  crime,  with  its  common-law  definition, 
has  remained  unchanged.  The  statute 
above  quoted  does  no  more,  and  was  in- 
tended to  do  no  more,  than  to  regulate 
the  punishment  of  the  pre-existing  well -de- 
fined common-law  offense.  This  Is  appar- 
ent from  the  initial  words  of  the  statute: 
"If  any  person  commit  robbery,"— that  is, 
by  any  of  the  means  expressed  in  the  first 
clause,—"  he  shall  be  punished, "  etc. ;  the 
statute  In  no  way  even  pretending  to  de- 
fine the  offense  of  robbery ;  and  for  the  ob- 
vious reason  that  the  i^Islature  Intended 
to  adopt  the  common-law  definition,  and 
along  with  It  the  settled  i^al  meaning  of 
the  words  and  phrases  necessary  to  charge 
the  offense. 

Now,  as  the  statute  only  uses  the  word 
"robbery,"  a  word  having  a  well-defined 
common -law  meaning,  we  must  look  to 
ttae  common  law  to  ascertain  ttae  nature 
and  limit  of  the  offense  of  robbery,  and. 
In  doing  so,  the  rule  is  that.  If  the  statute 
employs  a  word  or  phrase  which  has  al- 
ready been  used  In  the  common  law  or  in 
another  statute,  and  has  there  acquired 
by  construction  an  establlRhed  meaning. 
it  is  to  be  understood  In  the  meaning  pre- 
viously determined.  Bish.  St.  Crimes,  $ 
363.  In  this  connection  it  must  be  kept  in 
view  that  a  " robbery  "  under  our  statute 
differs  In  no  respect  from  a  robbery  purely 
at  the  common  law;  hence.  It  tbe  Indict- 
ment in  the  present  case  is  good  aa  a 
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common-law  indictraent,  it  Ss  good  also 
under  the  statute.  "There  are,"  sajrs 
Bishop,  "in  our  states,  many  statutes 
against  rubbery,  but  the  effect  of  must  of 
them  is  merely  to  reassert  the  common 
law."  Thus  in  1804,  a  statute  in  Massa- 
chasetts  made  punishable  "any  person 
who  shall  by  force  and  violence  or  other 
assault,  and  putting  in  fear,  feluniuusly 
«teal,  rob,  and  take  away  from  the  person 
of  another  any  money,  goods, "  etc. ;  and 
this  was  held  to  be  a  mere  re-enactment 
•of  the  common  law.  Consequently,  an  in- 
-dictment  was  held  to  be  good  which  omit- 
ted the  words  "putting  in  fear, "  because 
it  would  have  been  goud  at  the  common 
Jaw.  Id.  §  519,  citing  Com.  v.  Hnm- 
pbriea,  7  Mass.  242.  The  same  author  fur- 
tlier  says:  "And  in  Ohio,  where  they  have 
no  common-law  crimes,  but  a  statute 
provides  that  it  any  person  shall  forcibly 
«nd  by  violence,  or  byputting  in  fear.talce 
from  the  person  of  another  any  money  or 
personal  property  of  any  value  whatever, 
with  intent  to  rob  or  steal,  every  person 
«o  oOending  shall  be  deemed  guilty  of  rob- 
bery, and,  upon  conviction  thereof,  shall, > 
■etc..  this  is  held  to  create  a  crime  Identical 
with robbeiy at  the  common  law."  Citing 
Turner  v.  State.  1  Ohio  St.  422,  425,  in 
which  Rannet,  J.,  is  quoted  as  saying: 
'''On  recurring  to  the  common-law  defini- 
tion of  this  crime  as  laid  down  by  Hale, 
Hawkins,  and  Blackstone,  works  of  ac- 
.knowledged  authority,  we  find  that  the 
Jegislatnre  have  incorporated  it  almost 
literally  Into  the  statute.  What  is  the 
irresistible  implication  ?  Plainly  that  they 
were  aaed  in  the  legal  sense,  and  with  the 
settled  constrnction  placed  upon  them. 
Therefore  it  was  adjudged  to  be  sufficient 
in  tbe  proofs  to  show  that  the  takingwas 
from  the  immediate  presence  and  control 
-of  the  individual  roblied,  though  not  from 
tbe  actoal  control  of  his  person.  And 
the  same  was  held  on  a  Tennessee  statute 
•defining 'robbery'  to  be  the  'felonious  tak- 
ing from  the  person  of  another  goods  or 
money  of  any  value,  by  violence  or  putting 
fnfear;'  referring  to  Crews  v.State.S  Cold. 
250.  In  like  manner  the  robbery  of  the 
-California  statute  is  deemed  tobe  thesamo 
as  at  the  common  law.  It  is  as  follows: 
'  Robbery  is  the  felonious  and  violent  tak- 
ing of  money,  goods,  or  other  valuable 
thing  from  the  person  of  another  by  force 
or  intimidation.'  Citing  People  t.  Shuler, 
28  Cal.  490,  402.  We  have  already  seen 
that,  where  a  statute  merely  provides  a 
punishment  for  robbery,  it  means '  rob- 
bery' as  defined  by  the  common  law." 
Bisb.  8t.  Crimes,  $  519. 

Now,  inasmuch  as  the  first  clause  of  onr 
statute  under  which  the  Indictment  in  the 
present  case  was  found  merely  regulates 
the  panishmentwltbontdeflnlng  tbe  crime 
■of  robbery,,  it  is  clear,  upon  principle 
and  authority,  that  any  indictment  under 
this  clause  of  our  statute  drawn  as  at 
the  common  law  will  be  sufficient.  The 
inquiry  then  is,  does  the  indictment  in 
this  case  come  up  to  that  standard? 
'Clearly  we  think  it  does.  In  discussing 
robbery  at  the  common  law  aqd  its  affin- 
ities. Bishop,  in  his  valuable  work  on  Stat- 
utory Crimes,  §  517,  says :  " '  Kobbery '  at 
tbe  common  law  has  been  defined   else- 


where bythe  present  author  to  be 'larceny 
committed  by  violence  from  the  person  of 
one  put  In  tear.'"  This  deflnitiuu  differs 
in  the  form  of  expression,  though  not  in 
substance,  from  what  has  been  given  by 
preceding  authors.  There  has  been  no 
one  form  of  words  uniformly  uoed,  but 
Lord  Hale's  language  accords  in  the  main 
with  what  has  been  more  commonly  em- 
ployed, as  follows:  "'Robbery'  is  the 
felonious  and  violent  taking  of  any  money 
or  goods  from  tbe  person  of  another,  put- 
ting him  in  fear,  be  the  value  thereof  above 
or  under  one  shilling. "  1  Hale,  P.  C.  532. 
To  constitute  this  uffensethereraustbe  (1) 
violence,  but  It  need  only  be  slight,  for  any- 
thing which  calls  out  resistance  is  suffi- 
cient; or,  what  will  answer  in  placeof  act- 
ual violence,  there  must  be  such  demon- 
strations as  put  the  person  robbed  in  fear. 
The  demonstrations  or  fear  must  be  of  a 
physical  nature,  with  the  single  exception 
that,  if  one  parts  with  his  goods  through 
fearof  a  threatened  charge  of  sodomy,  tbe 
taking  is  robbery.  There  must  therefore  be 
(2)  a  larceny  embracing  the  same  elements 
us  a  simple  larceny;  and  (8)  tbe  taking 
must  be  from  what  is  technically  called 
the  "person,"  the  meaning  of  which  ex- 
pression Is  nut  that  it  must  necessarily  be 
from  the  actual  contact  of  the  person,  but 
It  is  sufficlenf  it  it  is  from  the  personal  pro- 
tection and  presence.  Robbery  is  a  mere 
compound  larceny  consisting  of  simple 
larceny  and  an  assault  attended  by  une 
or  more  of  the  circumstances  of  aggrava- 
tion expressed  In  the  first  clause  of  our  act; 
tbe  second  clause  thereof,  with  which  wo 
have  no  concern  here,  being,  with  respect 
to  robbery,  committed  in  any  "other 
mode"  or  by  any  "other  means,"  and  for 
which  adifferentpunishment  is  prescribed. 
Such  being  the  elements  of  tbe  offense,  it 
follows  that  the  Indictment  should  con- 
tain all  the  allegations  essential  in  simple 
larceny,  with  the  additional  matter  that 
makes  tbe  larceny  robbery.  The  common 
form  by  which  to  effect  this  is  to  say  that, 
at  a  time  and  place,  the  defendant,  "In 
and  upon  one  B.,  feloniously  did  make  an 
assault,  and  him,  tbe  said  B.,  In  bodily 
fear  did  felonlunsly  put,  and  one  [setting 
out  the  things  taken  and  their  values  as  in 
simple  larceny]  of  the  moneys,  goods,  and 
chattels  of  the  said  B.  from  the  person 
and  against  tbe  will  of  the  said  B.,  then 
and  there  feloniously  and  violently  did 
steal,  take,  and  carry  away  against  the 
peace  and  dignity  of  the  commonwealth 
of  Virginia."  Such,  In  fact,  is  the  form  of 
an  indictment  fur  robbery  under  our 
statute,  and  is  laid  down  in  Mayo's  Guide, 
a  book  of  real  value  to  the  Virginia  prac- 
titlouor,  but  one  not  as  often  referred  to 
and  relied  upon  as  it  shonld  be.  And  tiie 
indictment  in  tbe  present  case,  although 
somewhat  awkwardly  drawn,  is  iu  prac- 
tical accord  with  the  established  furm, 
and  substantially  sets  out  the  offense  of 
robbery  with  legal  accuracy.  It  charges 
that  "Barney  Cleaver  and  Henry  Houston 
on.  etc.,  at,  etc.,  (they  tbe  said  Barney 
Cleaver  and  Henry  Houston  being  then 
armed  with  finvarms,  to-wtt,  with  pis- 
tols,) on  one  William  Meyers  feloniously  did 
make  an  assault,  and  him  the  said  William 
Myers  in  bodily  fear  did  feloniously  put. 
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by  the  felonionaly  presenting  oT  tbe  said 
fl  re-arms,  which  they,  the  said  Barney 
Cleaver  and  Henry  Houston,  then  and 
there  had  and  held,  at  him,  the  said  Will- 
iam Meyers,  and  by  feloniously  strikInK 
and  beating  him, tbe  scdd  William  Meyers; 
and  one  sliver  coin,  current  in  common- 
wealth, of  the  denomination  of  one  dollar, 
and  ot  the  value  of  one  dollar,  and  other 
silver  coins,  current  In  this  common- 
wealth,  tbe  denominations  of  which  are 
to  the  grand  jurors  unknown,  amounting 
in  value  to  the  sum  of  one  dollar,  three 
quarts  ot  whisky,  of  tbe  valoe  of  two  dol- 
lars, and  one  pistol,  ot  the  value  of  two 
dollars,  of  tbe  goods  and  chattels,  coin 
and  property,  of  the  said  William  Meyers, 
from  the  person  and  against  the  will  of  tbe 
said  William  Meyers,  then  and  there,  to- 
wlt,  on  the  day  and  year  aforesaid,  feloni- 
ously and  violently  did  steal,  take,  and 
carry  away  against  the  peace  and  dignity 
of  the  commonwealth  of  Virginia. "  Thus 
the  offense  with  all  its  essential  elements, 
as  defined  at  common  law,  is  set  forth 
with  substantial  accuracy,  and,  pursuing 
the  clause  of  the  statute  under  which  the 
indictment  is  found,  there  is  set  forth  with 
BuMlcient  certainty  the  aggravated  cir- 
cumstances which  attended  the  assault 
and  larceny,  and  made  th^  larceny  rub- 
bery. It  is  therefore  clear  tnat  the  indict- 
ment is  good  under  the  statute,  because  it 
is  good  at  common  law.  In  other  words, 
the  Indlftment  clearly  charges  the  feloni- 
ous and  forcible  taking  by  the  accused, 
from  the  person  of  William  Meyers,  of  the 
money  and  goods,  to  the  value  speci- 
fied, by  violence  and  putting  bim,  the  said 
Meyers,  in  fear,  and  that  the  money  and 
goods  thus  taken  were  the  property  of  the 
said  Meyers.  This  -was  robbery  at  the 
common  law,  and,  as  the  Indictment  prop- 
erly sets  forth  a  common-law  larceny,  to- 
gether with  the  aggravating  matter 
which  makes  It,  under  the  statute,  rob- 
bery, the  indictment  itself  Is  necessarily 
good  under  the  statute,  which  does  not 
create  or  define,  but  simply  raodities,  the 
punishment  of  the  common-law  crime  ot 
robbery,  by  authorizing  the  Jury  at  their 
discretion  to  substitute, for  the  prescribed 
punishment  of  death,  imprisonment  in 
the  penitentiary  fur  a  term  of  not  less  than 
8  nor  more  than  IS  years. 

This  leads  up  to  tbe  question  aa  to  the 
correctness  of  the  charge  of  the  clerk  to 
the  jury.  The  objection  to  the  charge 
seems  to  be  that  the  Jury  were  directed 
that,  if  they  found  tbe  prisoner  guilty  ot 
the  felony,  as  charged  in  the  indictment, 
they  should  ascertain  his  punishment  by 
death,  or.  In  their  discretion,  by  confine- 
ment in  tbe  penitentiary  for  a  term  of  not 
less  than  R  nor  more  than  ISyears ;  where- 
as, it  is  Insisted  that,  but  for  the  charge 
thus  erroi.euusly  given,  it  was  competent 
for  tbe  jury  to  find  the  accused  guilty  of 
robbery  under  the  second  clause  of  the 
statute,  which  provides  that  the  punish- 
ment shall  be  for  a  term  ot  not  less  than  5 
nor  more  than  10  years.  This  contention 
Is  not  weU  founded.  The  first  clause  un- 
der which  the  Indictment  was  found  ap- 
plies solely  to  tbe  aggravated  forms  ot 


robbery  committed  by  the  means  expressed 
in  that  clause,  and  is  vrholly  disconnected 
with  the  second  clause,  which  affixes  a 
wholly  different  punishment  to  a  robbery 
committed  in  any  "other  mode,"  or  by 
any  other  means.  Hence,  under  the  first 
clause,  the  Indictment  being  found  there- 
under, there  could  be  no  other  punishment 
in  the  event  of  the  jury  finding  the  accused 
guilty  ot  the  felony,  as  charged,  tban  by 
death,  or.  In  the  discretion  ot  the  jury,  by 
confinement  in  the  penitentiary  for  a  term 
of  nut  less  than  8  nor  more  than  18  years. 
It  is  therefore  clear  that  tbe  charge  ot  the 
clerk  to  the  jury  is  without  fault. 

At  the  trial,  the  commonwealth  asked 
the  court  to  give  to  the  jury  tbetollowing 
instruction,  to>wlt:  "If  the  jury  believe 
from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  prisoner  Henry  Houston 
was  present,  aiding  and  abetting  Barney 
Cleaver  In  robbing  tbe  prosecutor,  Wm. 
Meyers,  as  charged  in  the  Indictment, then 
he  is  guilty  as  principal  in  the  second  de- 
gree, although  the  jury  may  further  believe 
that  the  prisoner  neither  beat  nor  struck 
said  Wm.  Meyers,  or  presented  fire-arms 
at  him,  nor  that  the  prisoner,  after  the 
robbing,  received  any  portion  ot  the  goods 
or  articles  carried  away  by  said  Barney 
Cleaver  as  tbe  bruits  of  said  robbery." 
We  are  ot  opinion  that  the'  coart  erred  in 
giving  this  instruction,  because  It  assumes 
as  facts  matters  which  should  have  been 
left  to  the  jury  for  their  decision.  For  in- 
stance It  says  to  the  jury  that  If  from  the 
evidence  they  believe  that  Henry  Houston 
aided  and  abetted  Barney  Cleaver  in  rob- 
bing William  Meyers,  then  he  is  guilty  as 
principal  in  the  second  degree,  although 
tbe  jury  may  further  believe  that  the  pris- 
oner "after  the  robbery,"  received  no  por- 
tion ot  "the  goods  or  articles  carried  away 
by  Barney  Cleaver, "  etc.,  thus  assuming 
that  tbe  prosecutor  William  Meyen>  had 
been  robbed ;  that  Barney  Cleaver  com- 
mitted the  robbery,  and  carried  away  the 
fruits  of  the  crime,  which  were  matters  to 
be  inquired  Into  by  the  jury.  The  instrnc- 
tlon  wonld  have  been  unobjectionable  II 
the  jury  had  been  told  that  If  they  believed 
from  the  evidence  that  Barney  Cleaver 
robbed  the  prosecutor,  William  Meyers, 
as  charged  in  the  indictment,  and  that  the 
prisoner  Henry  Houston  was  present,  aid- 
ing and  abetting  him  therein,  then  the 
prisoner  is  guilty  as  principal  in  tbe  sec- 
ond degree,  etc.  Bee  Boswell's  Case.  20 
Qrat.  860,  which  is,  in  this  respect,  pre- 
cisely similar  to  the  case  at  bar.  We  ar« 
therefore  of  opinion  that,  In  giving  tbls  In- 
struction in  the  form  in  which  it  was 
g^iven,  the  court  committed  error  for  which 
its  judgment  should  be  reversed.  In  the 
view  taken  of  tbe  case,  and  as  for  tbe  er- 
ror already  pointed  out,  tbe  judgment  nf 
the  county  court  must  be  reversed.  W© 
deem  it  unnecessary  to  consider  tbe  otber 
assignments  of  error.  It  Is  saffldent  to 
say  that,  for  the  error  aforesaid,  tbe  lodg- 
ment complained  of  Is  erroneous,  and 
must  be  reversed,  and  tbe  cause  remanded 
to  the  county  court  of  Pulaski  county  tor 
a  new  trial,  to  be  had  in  accordance  wltb 
the  views  expressed  in  this  opinion. 
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Graham  v.  Larmrr  et  a/. 

{Smpreme  Court  cfAppeaU  cf  Fitvinitk    Deo. 
4,  1880.) 

Vbndob  akd  VaitsBS— DsFidBHcr. 

Where  I«nd  purchased  for  the  gross  ram  of 
t6,000  la  described  in  the  contract  of  sale  by 
metes  and  bounds,  and  also  as  containing  271  acres 
more  or  less,  s  deficiency  of  88  acres  in  the  quan- 
tity of  the  land  is  no  ground  for  an  abatement  in 
the  purchase  price,  where  the  vendor  made  no 
representations  as  to  the  number  of  acres  in  the 
tract  sold,  and  thu  vendee  bought  the  land  ingress, 
and  not  by  the  acre,  and  made  partial  payment 
after  he  knew  of  the  alleged  deficiency. 

Appeal  from  clrcnit  court,  Wasbington 
county. 

Suit  by  James  H.  Graham  against  Em- 
met B.  Larraer  and  others  to  enjoin  the 
cnliection  of  a  judKment  obtained  against 
Graham  for  port  ot  tbe  purchase  price  of 
land  sold  to  him  by  Larmer.  Complain- 
ant appeals. 

A.  L.  Pridemore,  for  appellant.  J.  B. 
Ricbiaood,  tor  appellees. 

Richardson,- J.  This  Is  an  appeal  from 
an  much  of  a  decree  of  the  circuit  court  of 
Washington  county,  rendered  in  vacation, 
on  the  26tb  of  July,  1888,  as  dissolved  the 
Injunction  theretofore  awarded,  on  the 
terms  specified  in  the  decree,  in  the  cause 
therein  pending,  wherein  James  H.  Gra- 
ham was  complainant,  and  Emmet  B.  Lar- 
mer and  others  were  defendants.  The 
complainant  in  his  bill  clnlmed  relief  on 
several  grounds,  nnd  among  them  he 
claimed  to  be  entitled  to  an  abatement  of 
the  purchase  price  of  a  tract  of  land, 
bought  by  him  from  the  defendant  Lar- 
mer, b<>ing  the  same  land  con  vpyed  to  the 
latter  by  bis  father,  John  liarmer,  and  de- 
flcribed  in  the  title  bond  and  deed  from 
Larmer  to  Graham  by  metes  and  bounds, 
and  as  "containing  about  274  acres, be  the 
same  more  orless. "  Graham  alleged  inhis 
bill  that,  before  and  at  the  time  of  the 
sale,  Larmer  represented  to  him  that  the 
tract  contained  every  toot  of  the  quantity 
called  for,  and  that,  by  reason  of  said  rep- 
resentation, he  was  Influenced  and  de- 
ceived as  to  the  quantity  in  the  tract,  and 
agreed  to  give  Larmer  f  0,000  therefor.  The 
bill,  after  alleging  what  transpired  at  the 
time  of  the  sale,  then  propounds  to  Lar- 
mer numerous  special  interrogations,  and 
calls  upon  him  to  answer  both  the  allega- 
tions In  the  bill,  and  the  special  interroga- 
tions therein  propounded.  Larmer  an- 
swered fully  and  directly,  denying  every 
material  allegation,  and  also  such  of  said 
interrogations.  Numerous  depositions 
were  taken  by  both  parties.  The  suit  was 
originally  brought  in  the  circuit  court  of 
Lee  county,  but  for  cause  was  moved  to 
the  circuit  court  of  Washington  county, 
wherein  on  the  26th  of  July,  1888,  by  con- 
sent of  parties,  the  cause  was  heard  in  va- 
cation, when,  the  bill  being  taken  lov  con- 
fessed as  to  the  other  defendants,  and  It 
appearing  that  thn  claims  to  parts  of  the 
land  In  controversy  had  been  surrendered 
by  the  defendants  M.  D.  Richmond  and 
S.  E.  Shelbum,  and  that  the  controversy 
as  to  the  right  of  way  of  John  Jessee  over 
the  land  in  controversy  had  been  adjusted 
by  agreement  between  the  parties,  It  was 
adjadged,  ordered,  and  decreed  that  said 


Richmond  and  Shelbum  be  thereafter  en- 
joined from  asserting  their  said  claims; 
that  the  injunction  theretofore  awarded 
in  the  cause  be  perpetuated  as  to  the  sum 
of  $40,  excess  of  interest,  paid  by  com- 
plainnnt  to  defendant  Larmer,  on  the  2d 
day  of  January,  1884,  the  sum  of  f  12,  ex- 
cess of  interest,  paid  2d  day  of  January, 
1885,  and  the  sum  of  f  8U  as  of  the  10th  day 
of  February,  1885,  the  damages  fixed  upon 
by  the  parties  on  account  of  John  Jessee's 
right  of  way  over  the  land  in  controversy, 
as  appears  by  written  agreement  filed 
among  the  papers  In  the  cause  marked  "X 
Y;*  and  that,  after  crediting  said  several 
sums  as  of  the  dates  aforesaid,  the  said 
Injunctionbedissolved  vrithoutdamagesas 
to  the  residue  of  the  judgment  for  Sl.OOO, 
,  with  Intereot  thereon  from  the  1st  day  of 
January,  1884,  till  paid,  and  the  costs  at 
law;  and  that  the  complainant  recover 
of  the  defendant  Emmet  B.  Larmer  his 
costs  In  this  suit  expended,  to  be  credited 
on  the  judgment  aforesaid,  as  of  the  date 
of  the  decree,  etc.  And  on  the  applica- 
tion of  the  comi)lalnant  an  appeal  and 
supersedeas  was  allowed  by  one  ot  the 
judges  of  this  court  from  so  much  ot  this 
decree  as  dissolved  the  Injunction  as  afore- 
said. 

All  other  questions  having  been  disposed 
of,  and  there  being  no  appeal  orcomplaint 
here  as  to  the  disposition  of  them,  the 
sole  question  to  be  considered  by  this 
court  is,  did  the  circuit  court  err  in  dis- 
solving the  Injunction  upon  the  terms 
specified  In  snid  decree?  Or,  to  state  the 
proposition  differently,  was  the  complain- 
ant, Graham,  entitled  to  have  an  abate- 
ment for  the  alleged  deficiency  of  28  acres 
In  the  tract  of  land  purchased  by  him  from 
the  defendant  Larmer,  described  In  the 
title-bond  from  the  latter  to  the  former  by 
metes  and  bounds,  and  as  "containing 
about  274  acres,  be  the  same  more  or  less  ? 
The  proper  solution  of  this  question  de- 
pends upon  whether  the  parties  Intended 
to  sell  and  buy  by  the  acre,  or  In  gross; 
and  this  must  be  determined  by  a  proper 
crmstrnction  of  the  agreement  and  the  cir- 
cumstances of  the  transaction.  And  it 
has  been  laid  down  that  the  courts  will 
rather  take  it  that  a  contract  Is  by  the 
acre  than  in  gross,  whenever  it  does  not 
clearly  appear  that  the  land  was  sold  by 
the  tract,  and  not  by  the  acre.  2  Lomax, 
Dig.  85;  Hundley  v.  Lyons,  6  Munf.  342. 
In  all  cases  of  contracts  for  the  sale  of 
lands  by  a  specific  number  of  acres,  the 
settled  doctrine  ot  this  court  is  that  the 
parties  are  entitled  to  compensation  for  a 
deficiency  or  excess  In  the  specified  quanti- 
ty beyond  what  may  be  reasonably  Ira- 
put3(1  to  small  errors  from  variation  ot  In- 
struments or  otherwise;  the  estimate  in 
such  case  being  supposed  to  be  the  result 
of  mistake  by  the  contracting  parties,  by 
reason  whereof  they  are  not  precluded  In 
equity  from  inquiry  into  what  was  the 
real  contract,  by  the  words  "more  or  less" 
lUHerted  in  the  contract,  or  in  the  deed  ot 
conveyance.  2  Lomax,  Dig.  (2d  Ed.)  84; 
Jolllfe  v.  Hlte,  1  Call,  301.  But  when  the 
real  contract  Is  fully  understood  to  be  tor 
the  sale  and  pui-chase  of  a  tract  of  land, 
as  It  may  contain  more  or  less,  the  pur- 
chaser takes  the  tract  at  the  risk  ot  gaia 
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or  loss,  by  deflclency  or  excess  In  the 
number  of  acres contempla ted,  aud  neither 
can  resort  to  the  other  for  compensation 
on  the  ground  of  either  want  or  excess  of 
land.  Judge  Lomaz  says:  " The  effect  of 
the  words  '  more  or  less,'  added  to  the 
statement  of  the  quantity,  bnd  never.  It 
was  said  by  Sir  William  Grant,  (Winch 
V.  Winchester,!  Ve8.&  B.  876-879.)  been  yet 
absolutely  fixed  by  decision,  being  consld* 
ered  sometimes  as  extending  only  to  cover 
a  small  difference,  the  one  way  or  the 
other,  sometimes  as  leaving  the  property 
altogether  uncertain,  and  throwing  upon 
the  purchaser  the  necessity  of  satisfying 
himself  with  regard  to  It.  That  descrip- 
tion Is  rendered  still  more  loose  when  are 
superadded  the  words  'by  estimation.'" 
Of  the  words  "more  or  less"  Bouvler 
says:  "Words  In  a  conveyance  of  lands, 
or  contract  to  convey  lands,  importing 
that  the  quantity  is  uncertain,  and  not 
warranted,  and  that  no  right  of  either 
party  under  the  contract  shall  be  affect- 
ed by  a  deflclency  or  excess  in  the  quanti- 
ty;" citing  Hill  T.Buckley,  17  Ves.  394; 
Pow.  Powers,  897.  "So  In  contracts  of 
sale  generally.  Cross  v.  Eglln,  2  Bam.  & 
Adol.  KXi."  And  the  author  adds:  "In 
case  of  an  executory  contract,  equity  will 
enforce  specific  performance  without 
changing  the  price.  If  the  excess  or  deficien- 
cy is  very  small;  but  not  If  the  excess  or 
deficiency  Is  great,  even  though  the  price 
received  be  per  acre.  In  Cross  v.  Eglin,  2 
Bam.  &  Adol.  ll>6,  it  was  held  that  an  ex- 
cess of  fifty  quarters  over  three  hundred 
quarters  of  grain  was  not  covered  by  the 
words 'three  hundred,  more  or  less,' If  It 
was  not  shown  that  so  large  an  excess 
was  In  contemplation."  2  Bouv.  Law 
Diet.  197,  and  authorities  cited.  And 
Bouvler  further  says:  "Incase  of  an  ex- 
ecuted contract,  equity  will  not  disturb 
It  unless  there  be  a  great  deficiency,  [cit- 
ing Portman  V.  Mill,  2  Buss.  570;  Thomas 
V.  Perry, Pet.  C.  C.  49,]  or  excess,  [citing  Mar- 
vin v.  Bennett.  8  Paige, 312;  Mann  v.  Pear- 
son, 2  Johns.  37;  Day  v.  Fynn,  Owen,  133; 
Winch  V.  Winchester,  1  Ves.  &  B.  375,]  or 
actual  misrepresentation  without  fraud, 
and  there  be  a  material  excess  or  deficien- 
cy, [citing  Belknap  v.  Sealey,  14  N.  Y.  143.]  " 
To  the  same  effect  in  general  is  the  doc- 
trine uniformly  held  by  this  court,  and,  al- 
though it  has  never  been  deflnitely  decided 
what  is  the  deflclency  for  which  an  allow- 
ance will  be  made  to  the  purchaser  of  a 
specified  quantity  of  land,  yet  It  was  held 
by  this  court.  In  Nelson  v.  Matthews,  2 
Hen.  &  M.  164,  that  a  deflclency  of  8  In  a 
tract  of  552  acres  was  no  more  than  a  pur- 
chaser might  reasonably  expect. 

It  may  be  stated  generally  that  the 
principle  of  relieving  purcbasera  for  defi- 
ciencies not  Imputable  to  vaiiatlons  of  In- 
struments, and  small  errors  In  surveys,  is 
never  departed  from  except  in  cases  of 
sales  by  the  tract,  when  It  clearly  appears 
that  the  purchaser  agreed  to  take  the 
hazard  of  all  deficiencies  upon  himself,  as 
in  Nelson  v.  Carrington,  4  Munf.  332;  or 
where,  from  exceptional  circumstances,  the 
rule  should  be  departed  from  as  to  the 
mode  aud  measure  of  relief,  as  was  the 
case  in  Tost  v.  Mallicote,  77  Va.  610.  The 
light  of  the  purchaser,  where  a  misrepre- 


sentation, though  Innocently,  has  been 
made  as  to  quantity,  Is  to  have  what  the- 
vendor  can  give,  with  an  abatement  out 
of  the  purchase  money  tor  so  mucli  as  th» 
quantity  taUn  short  of  the  representation. 
This  is  the  rule  generally ;  as,  though  the 
land  is  neither  bought  nor  sold,  profess- 
edly, by  til"  acre,  the  presumption  Is  that. 
In  fixing  the  price,  regard  was  had  on 
both  sides  to  the  quantity  which  both 
suppose*]  the  estate  to  consist  of.  The 
demand  of  the  vendor,  and  the  offer  of  the 
purchaser,  are  supposed  to  be  Infiuenccd 
In  an  equal  degree  by  the  quantity,  which 
both  believe  to  be  the  subject  of  their  bar- 
gain; therefore,  a  ratable  abatement  of 
price  will  probably  leave  both  in  nearly  the 
same  relative  situation  in  which  they 
would  have  stood  If  the  true  quantity 
had  been  originally  known.  Sir  Williau 
Grant,  In  Hill  v.  Buckley,  17  Ves.  401,  re- 
ferred to  In  2  Lomax,  Dig.  83. 

The  following  canes  fairly  exemplify 
what  constitutes  a  sale  by  the  acre :  la 
Nelsnn  V.  Carrington, 4  Munf.  832,  an  agree- 
ment was  entered  into  between  the  vendor 
and  purchaser  on  the  12tb  day  of  July, 
1794,  stating  that  the  former  had  sold  to 
the  latter  a  tract  of  land  containing  about 
6,130  acres,  more  or  less,  at  the  price  of  30 
shillings  per  acre,  the  quantity  to  be  as- 
certained by  actual  survey,  if  the  pur- 
chaser should  require  it.  Liberty  was  re- 
served to  the  purchaser  until  thelst  of  The 
succeeding  August  to  see  the  land,  and  to 
determine  whether  he  shuuld  take  it  ur 
not.  He  saw  the  land,  and,  before  the  Ist 
of  August,  determined  to  take,  which  con- 
firmation was  Indorsed  and  signed  by  the 
parties  on  the  original  agreement.  Vari- 
ous payments  were  made  by  the  purchaser 
in  pursuance  of  the  agreement,  and  he  en- 
tered into  posseRsion  on  the  25th  of  Decem- 
ber, 1794.  In  1802,  the  purchaser  had  a 
survey  made  of  the  land,  and  discovered 
that  the  tract  of  land,  instead  of  contain- 
ing 5,130  acres,  contained  only  4,125  or  4,- 
128  acres;  whereupon  the  purchaser  filed 
his  bill  to  enjoin  judgments  recovered  by 
the  vendor  for  balances  of  the  purchase 
money,  and  to  have  a  decree  for  the  con- 
veyance of  the  land.  The  court  held  that 
the  agreement  was  a  sale  by  the  acre,  and 
that,  even  If  the  agreement  had  contained 
no  clause  giving  the  purchaser  the  election 
to  have  a  survey,  be  was  entitled  to  relief 
for  the  deflclency  which  appeared.  And 
as  there  was  no  time  mentioned  in  tho 
contract  for  the  assertion  of  the  election 
to  survey  the  land,  and  as  at  the  sams^ 
time  that  the  agreement  had  bound  the 
purchaser  to  particular  days  happening: 
within  a  short  time  in  relation  tocouclud- 
Ing  the  bargain,  taking  possession  of  the 
land,  and  giving  bonds  for  the  purchase 
money,  the  right  of  election  was  not  lim- 
ited by  the  terms  of  the  contract,  that 
right  was  not  taken  away  by  the  lapse 
of  time,  or  the  circumstances  proven  in 
the  case.  So,  in  Carter  v.  Campbell,  Gil- 
mer, 159,  It  was  helu  that  an  agreement 
to  sell  lands  contained  within  speclQed 
boundaries, supposed  to  be  a  certain  nnm- 
ber  of  acres,  at  a  fixed  price  per  acre,  is  a 
sale  by  the  acre  and  not  In  gross.  And  in 
Bieme  v.  Ersklne,  5  Leigh,  59,  where,  by 
articles  for  sale  of  a  panrel  of  land,  the 
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■vendor  contracted  to  sell  and  convey  to 
tbevenden  the  land  particularly  described, 
containing  100  acres,  for  $2,000,  payable  lu 
Jnstallmenta,  butb  vendor  and  vendee 
were  well  acquainted  with  the  tract,  and 
believed  It  to  contain  100  acres,  and  no 
mure.  Upon  a  survey  wblch  a  parcbaser 
of .  the  vendee's  Interest  in  the  contract 
Insisted  should  be  made  In  order  to  ascer- 
tain tbe  correct  quantity,  and  which  the 
Yi-ndor  assented  to,  it  turned  out  that  the 
tract  contained  113  acres,  and  there  was 
parol  evidence  that  the  intent  of  the  par- 
ties was  a  sale  by  the  acre  at  $20  per  acre, 
and  that,  on  the  vendorotferins  to  convey 
tbe  land  to  the  asslfitnee  of  tbe  vendee  as 
containing  100  acres  be  Insisted  on  a  sur- 
rey to  ascertain  tbe  quantity  before  he 
should  complete  theparchase,in  which  the 
vendor  acquiesced.  On  a  bill  filed  by  the 
vendor  it  was  held  (1)  that,  though  the 
parol  OTldence  of  tlie  intent  ut  tbe  parties 
was  Inadmisfilble  to  explain  or  vary  tbe 
written  articles,  yet  the  parol  eyidence 
touching  their  conduct  as  to  theexecatlon 
of  tbe  contract  was  admlsnlhle;  (2)  that, 
considering  the  belief  of  both  parties,  that 
tbe  tract  contained  100  acres,  tbe  articles 
Imported  a  sale  by  the  acre;  and  (8)  that 
the  parcbaser  having  Insisted  on  a  survey 
and  the  vendor  having  acquiesced,  tbe 
former  was  on  this  ground  bound  to  pay 
for  tbe  excess  of  18  acres,  and  conseqnent- 
l.v  the  Tendor  was  entitled  to  payment  for 
the  excess  at  $20  per  acre. 

On  tbe  other  baud,  the  following  cases 
aptly  Illustrate  tbe  circumstances  under 
which  a  sale  of  land  will  be  held  to  be  a 
sale  In  gross,  and  not  by  the  acre:  In 
Hull  V.  Cunningham,  1  Munf.  330,  where 
the  terms  of  the  agreement  or  title-bond 
were  for  the  sale  and  conveyance  "of  a 
certain  tract  of  land  known  by  tbe  name 
of 'Crab  Bottom,' said  to  contain  three 
bnndred  and  seventy  acres,  be  it  more 
or  lens,  •  • '  •  to-wlt,  all  that  tract 
left  blm  [the  vendor]  by  bis  father,  J.  C, 
deceased,"  tbe  purchaser  claimed  for  a 
deficiency  of  112  acres  less  than  tbe  quanti- 
ty stated  in  the  agreement  or  title-bond. 
It  was  decided  that  the  sale  was  in  gross, 
and  not  by  the  acre.  In  Bossell  v.  Keeran, 
8  Leigh,  9,  a  sale  of  land  was  evidenced  by 
a  title-bond  executed  by  the  vendor  to  the 
vendee,  with  condition  to  make  to  the 
vendee  "a  good  and  sufficient  deed  or  title 
to  a  certain  plantation  in  Shenandoah 
county,  situate  on  Thorn's  Brook,  contain* 
lug  four  hundred  and  five  and  a  half  acres, 
be  tbe  same  more  or  lees."  No  convey- 
ance of  the  land  had  ever  been  made.  A 
bill  was  filed  by  tbe  belrs  of  the  vendee 
against  the  vendor,  and  tbe  complainants 
claimed  an  abatement,  because  the  land 
had  fallen  short  upwards  of  100  acres. 
There  was  evidence  In  the  case  tending  to 
show  that  it  was  the  Intention  of  the  par- 
ties to  make  a  sale  in  gross,  as  the  defend- 
ant swore  In  his  answer  was  tbe  case; 
and  this  court  decided  that  It  was  a  sale 
In  gross,  and  tbat  the  complainants  were 
ratltled  to  no  abatement.  And  Brocken- 
liBouoH,  J.,  contended,  upon  tbe  terms  of 
the  bond,  thai,  independently  of  the  evi- 
dence. It  was  a  sale  In  gross  at  the  hacard 
of  the  vendee.  In  Pendleton  v.  Stewart,  5 
Call,  1,  tbe  agreement  was  to  sell  eleven 


hundred  acres  of  land,  more  or  less,  to  the 
vendee,  adjoining  the  vendee's  land,  for 
the  sum  of  £880.  The  purchaser  claimed 
for  a  deficiency  which  was  afterwards  dis- 
covered, but  relief  whs  denied  him,  his 
purchase  being  considered  as  a  purchase 
in  gross.  This  decision  was  doubtless  in- 
fluenced largely  by  the  peculiar  circum- 
stances of  tbe  case.  Tbe  vendor,  Stnart, 
resided  in  tbe  county  of  King  George,  and 
the  vendee,  Pendleton,  in  the  county  of  Cnl- 
peper.  The  land  purchased  by  Pendleton 
adjoined  his  lands  in  Culpeper,  and  bis  op- 
portunities of  knowing  the  true  quantity 
and  value  of  tbe  land  were  greater  than 
those  of  the  vendor,  who  lived  remote 
therefrom;  and  with  these  advantages 
tlie  vendee,  Pendleton,  wrote  the  a  greement 
for.  the  purchase  of  1,100  acres,  more  or 
less.  There  seems  to  have  been  evidence 
tbat  the  real  agreement  was  that  tbe  ven- 
dor should  Sell,  and  the  vendee  purchase, 
tbe  tract  for  tbe  sum  of  £330,  whatever 
might  be  the  number  of  acres  therein. 
There  was  a  deficiency  of  160  acres,  and, 
upon  the  discovery  that  there  was  a  de- 
ficiency, tbe  vendor  offered  to  take  the 
land  back,  but  tbe  vendee  refused.  More- 
over, the  bill  charged  that  the  agreement 
between  tbe  parties  was  that  the  land 
should  be  paid  for  at  tbe  rate  of  £30  for 
100  acres,  and  tbat  it  was  by  mistake 
written  as  above.  Tbe  answer  denied 
that  thedefendant  sold  tbe  land  at  £30  per 
100  acres,  and  alleged  that  he  sold  it  at  a 
fixed  price,  and  stated  some  explanatory 
circumstances  which  happened  at  the 
time.  Eacb  of  tbe  judges  delivered  opin- 
ions. TucKRR,  J.,  said:  "The  deficien- 
cy, though  suggested  in  the  bill,  is  not 
admitted  by  tbe  answer,  nor  absolute- 
ly denied  ;  the  defendant  saying  only  tbat, 
'some  time  after  the  contract,  he  heard  it 
said  that  part  of  the  land,  60  or  70  acres, 
were  lost,  but  he  knowsnot  thefact.'  And 
Wlggenton,  who  made  the' survey  private- 
ly, at  tbe  desire  of  Pendleton,  only  sayri 
tbat  be  was  stopped  by  other  persons' 
lines,  as  be  was  informed ;  but  who  those 
other  persons  were  be  does  not  say,  nor 
are  their  names  mentioned  in  tbe  bill. 
Here  there  is  a  defect  of  proof.  Had  there 
been  no  such  defect  of  proof,  it  does  not 
appear  that  in  this  case  the  plain  ti&  would 
have  been  entitled  to  compensation.  The 
principles  established  by  the  decree  of  Jol- 
life  V.  Hlte,  1  Call,  829,  seem  to  me  to  be 
perfectly  correct,  and  imply  tbat  tbe  war- 
ranty tacitly  annexed  to  every  contract, 
tbat  the  thing  bought  oi  sold  shall  cor- 
respond with  tbe  representations  made 
of  It,  at  the  time  of  concluding  the  con- 
tract between  tbe  parties,  is  noitber 
waived  nor  destroyed  by  the  insertion  of 
the  words  'more  or  less'  in  a  contract 
for  the  sale  of  lands  by  a  specific  number 
of  acres,  if  an  error  beyond  what  may  rea- 
sonably be  Impnted  to  the  variations  of 
instruments  or  other  similar  causes  be 
afterwards  discovered.  But  where  the 
real  contract  is  to  sell  a  tract  of  land,  as 
it  may  contain  more  or  less,  fully  under- 
stood to  be  BO  between  the  parties,  those 
words  'more  or  less'  imply  a  waiver  of 
the  warranty  as  to  the  speclflc  quantity 
on  the  part  of  the  buyer,  and  an  agree- 
ment on  tbe  part  of  the  seller  not  to  de- 
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mand  more  than  the  fixed  price,  altbongh 
on  the  unehand  there  shoald  be  an  excess, 
or  on  the  other  a  deficiency,  in  the  quanti- 
ty  eappoeed,  both  parties  beinK  willing 
to  abide  by  each  presamptiTe  or  probable 
evidence  ot  the  qaanttty  as  they  were 
then  poBseaaed  ot,  bnt  ot  which  neither 
pretends  to  have  an  occarate  and  perlect 
knowledge,  and  which  neither  InRlsts 
upon  as  a  condition  annexed  to  the  pur- 
chase or  sale,  which  in  the  other  case  is 
supposed  to  be  done,  and  to  be  reciprocal. " 
Judge  TcCKGB,  then,  after  discussing  other 
cirrumBtances  ^hlch  may  have  influenced, 
and  nicely  did  Influence,  the  purchaser, 
Pendleton,  proceeds  to  say :  "^he  answer 
positively  denies  that  the  sale  was  at  a 
certain  rate  per  100  acres,  and  Insists  that 
it  was  tor  a  fixed  price.  This  Is  not  con- 
tradicted hy  any  testimony,  and  corre- 
sponds with  the  agreement  drawn  by  the 
parchaser  hlmselt,  and  thus  clearly  brings 
the  case  within  the  latter  principle  estab- 
lished by  the  decree  in  Jolllfe  v.  Hlte. .  Be- 
sides, the  defendant  states  an  otter,  which 
is  not  denied,  made  by  himself  to  Pendle- 
ton, which  Pendleton  refused,  and  which 
proves  that  he  was  not  in  fact  deceived 
or  dissatisfied  with  his  purchase."  Car- 
niNOTON,  Fi.BMiNO,  and  Roa.nb,  JJ.,  con- 
curred in  opinion  with  Judge  Tcckeb. 
Lyons,  P.,  dissented,  upon  the  ground 
that.  In  his  view  ot  the  principles  an- 
nounced in  the  decree  of  Jolllfe  v.  Ulte,  the 
words  "  more  or  less, "  standing  alone,  are 
subject  to  restrictions,  and  that,  where 
a  i-onslderable  deficiency  occurs,  there 
shoald  be  relief.  The  decree  in  Joilltn  v. 
Hite  was  as  follows:  " That  in  all  cases 
ot  contracts  tor  the  sale  ot  lands  by  the 
specific  number  ot  acres,  the  parties  are 
entitled  to  compensation  tor  a  deficiency  or 
excess  In  that  quantity  beyond  what  may 
reasonably  be  imputed  to  small  errors 
from  variations  of  instruments  or  other- 
wise, the  estimate  being  supposed  to  be 
made  from  mistake  In  the  parties;  and 
are  not  precluded  in  equity  into  Inquiry 
what  was  the  real  contract  by  the  words 
'  more  or  less '  inserted  In  the  deed  ot  con- 
veyance, liut,  where  the  real  contract 
is  to  sell  a  tract  ot  land,  as  It  may  con- 
tain more  or  less,  fully  understood  to  be 
so,  the  purchaser  takes  the  tract  at  the 
risk  of  gain  or  loss  by  deficiency  or  excess 
in  the  number  ot  acres  contemplated,  and 
neither  can  resort  to  the  other  tor  com- 
pensation on  the  ground  ot  either  event; 
and,  this  having  been  the  real  contract  be- 
tween the  parties  In  the  present  case,  there 
Is  no  error  In  the  said  decree.  Therefore, " 
etc. 

Thus,  in  the  two  classes  ot  cases  above 
referred  to,  we  have  the  underlying  prin- 
ciples which  govern  courts  ot  equity  in 
either  granting  or  refusing  relief  in  case 
of  deficiency  or  excess.  It  will  be  ob- 
served, too,  that  upon  the  question  of  com- 
pensation the  substantial  distinction  is 
between  a  sale  that  is  a  contract  ut  haz- 
ard and  one  that  Is  not.  In  the  leading 
Virginia  case  ot  Bllsslng  v.  Beatty,  1  Rob. 
(Va.)  304,  Judge  Baldwin  reviewed  all 
the  prior  decisions  of  this  court  upon  the 
subject  In  hand,  and  the  principle  de- 
duced therefrom  was  that  courts  of  equity 
entertain    jurisdiction    and    grant  relief 


upon  the  ground  ot  mistake;  and  this 
whether  the  sale  was  at  a  specified  price 
per  acre,  or  a  sale  of  a  tract  supposed  by 
both  parties  to  contain  a  definite  number 
ot  acres  for  an  aggregate  sum  or  gross 
price;  and  that  if, In  dther  case,  there  was 
a  mistake  as  to  the  quantity,  eqaity  will 
give  relief  with  compensation  tor  the  ex- 
cess or  deficiency,  as  the  case  may  be,  but 
that  the  right  to  relief,  otherwise  clear, 
may  be  excluded  by  a  stipulation,  at  the 
time  ot  the  sale,  that  the  estimated  quan- 
tity shall  in  any  event  be  taken  as  the'act- 
ual  qnantity,  the  parties  thus  making  a 
contract  ot  hasard.  Judge  Baldwin 
says:  "The  principle  upon  which  equity 
gives  relief  in  cases  ot  eifcess  or  deficlenc) 
In  the  estimated  quantity  upon  the  sale 
ot  lands  I  understand  to  be  that  ot  mis- 
take, whether  the  mutual  mistake  ot  the 
parties,  or  the  mistake  ot  one  of  them  oc- 
casioned by  the  fraod  or  culpable  negli- 
gence of  the  other.  I  do  not  perceive  any 
other  principle  upon  which  the  jurisdic- 
tion can  be  founded,  for,  it  there  has  been 
no  mistake  either  in  the  contract  itself 
or  the  execution  ot  the  contract,  the  par- 
ties must  stand  upon  their  legal  rights,  to 
be  adjudicated  and  enforced  in  a  legal  fo- 
rum, unless  the  question  should  arise  Inci- 
dentally, in  a  court  of  chancery,  in  the 
exercise  of  some  other  branch  ot  its  Juris- 
diction." And,  in  the  course  ot  his  opin- 
ion, the  same  learned  jadge  says:  "The 
question  of  compensation  naturally  arises, 
*  *  *  not  in  sales  by  the  acre,  but  in 
sales  tor  a  gross  sum.  In  the  latter  cases, 
the  Inquiry  to  be  made  in  the  first  place 
is  whether  the  parties  made  a  mistaken 
estimate  ot  the  quantity  which  influenced 
the  price,  and  then  whether,  notwith- 
standing such  mistaken  estimate,  they 
have  waived  the  right  to  compensation 
by  an  agreement  ot  hasard.  In  the  ab- 
sence of  all  direct  evidence,  the  safest  gen> 
eral  rule,  I  think,  is  that  an  estimate  uf  the 
quantity  by  the  parties,  whether  in  a  con- 
tract executed  or  a  contract  executory, 
ought  to  be  taken  priw»  facie  to  have  in- 
fluenced the  price;  for  qnantity  is  usually 
an  important  element  ot  the  agreement, 
and  can  hat*dly  be  supposed  to  have  been 
disregarded  by  the  parties,  or  to  have 
been  unmeaningly  stated  by  them  In  a  sol- 
emn contract.  As  a  mere  matter  ot  de- 
scription In  a  conveyance.  It  is  for  the 
most  part  useless,  and  more  emphatically 
BO  in  an  executory  contract.  That  the 
statement  of  the  (luanlltyhas  notarener- 
ally  been  regarded  as  a  matter  ot  indif- 
ference is  evident  from  the  frequent  intro- 
duction of  the  additional  words  'more  or 
less,'  the  habitual  employment  of  which 
can  be  tor  no  other  purpose  than  to  show 
that  the  parties  do  not  intend  to  bind 
themselves  for  the  precise  number  of  acres 
mentioned,  and  the  effect  which  the  courts 
have  given  to  these  words,  which  have  been 
contended  to  cover  only  small  deficiencies 
or  excesses  attrib n  table  to  variations  ot  In- 
struments and  the  like,  and  not  Important 
deviations,  •  •  •  illustrates  the  strong 
leaning  of  thecourts  against  the  Influence  ot 
a  contract  of  hazard.  In  order  to  a  just 
appreciation  of  these  remarks,  and  in  order 
to  a  proper  application  of  tbem  in  any 
given  case,  it  Is  Important  to  bear  in  mind 
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that  tbe  learned  ]adge  was  conslderlngr  a 
case  In  which  there  was  a  sale  ol  a  certain 
tract  of  land  as  to  which  there  waa  a  clear 
misdeacrtptlou  as  to  boundary,  and  In 
which  the  description  aa  to  quantity 
c-alled  (or  a  irpecified  namberol  acres,  with- 
out the  addition  of  theuanal  words  "more 
or  less,"  the  deed  in  that  case  calling  for 
280  acrea,  and  the  deflclency  being  S7 
acres:  hence  the  propriety  In  that  and 
like  cases  of  applying  generally  the  rale 
that  an  estimate  ot  the  quantity  by  the 
parties  ought  to  be  taken  prima  tacie  to 
have  influenced  the  price,  that  being  a 
case  in  which  both  parties  were  mistaken 
as  to  tbe  estimated  quantity,  and  In 
which  the  clear  Inference  was  that  the  es- 
timate of  quantity  influenced  the  price, 
and  therefore  a  proper  case  for  the  appli- 
cation of  the  general  rule  laid  down  by 
Judge  Baldwin.  But  the  rule  thus  for- 
mulated and  applied  has  no  application  to 
the  case  iif  a  sale  by  the  tract  containing 
so  many  acres  more  or  less,  and  where  the 
parties  agree  in  all  events  to  be  governed 
by  the  Riven  estimate,  which  makes  the 
contract  one  of  hasard  as  to  quantity, 
and  necessarily  excludes  the  Interposition 
of  equity  on  the  ground  of  mistake. 

TeHted  by  these  principles,  the  sole  ques- 
tion to  he  considered  and  determined  by 
this  court  is,  did  the  circuit  court  err  in 
dissolving  the  injunction  as  to  the  residue 
of  the  Judgment  for  $1,000,  with  Interest 
thereon  from  tbe  1st  day  of  January,  1884, 
and  the  coats  at  law,  after  allowing  as 
credits  thereon  the  several  sums  men- 
tioned in  its  decree  as  of  tbe  dates  speci- 
fied, and  also  the  costs  of  this  solt  in  that 
court?  Or,  in  other  words,  was  the  con- 
tract of  sale  and  purchase  one  of  a  sale  by 
the  acre,  or  was  it  a  sale  in  gross,  or  con- 
tract of  hasard  as  to  quantity?  Ifthelat- 
ter,  then  it  is  clear  that  the  appellant, 
Oraham,  was  not  entitled  to  an  abat»' 
ment  of  tbe  purchase  price  of  the  land  for 
the  alleged  deficiency  of  2S  acres. 

Graham  alleges  in  his  bill  that  on  the 
14th  day  of  June.  1888,  he  purchased  of 
Larmer  a  certain  tract  ol  land  In  his  coun- 
ty, being  a  tract  eonv^ed  to  said  Larmer 
by  his  father,  the  late  John  Larmer;  that 
for  this  tract  of  land  he  agreed  to  pay  the 
sum  u(  f  6,000,  and  that  be  executed  on  the 
day  of  sale  bis  three  bonds  therefor,  one 
for  94,000,  payable  January  1, 1884,  one 
for  $1,000,  payable  January  1,  1886,  and 
the  other  for  $1,000,  payable  on  the  1st 
day  of  January,  1886,  the  last  two  bonds 
bearing  interest  from  January  1,  1884; 
that  at  the  time  of  the  sale  Larmer  repre- 
sented to  him  that  the  tract  contained  274 
acres,  and  that  Larmer  then  (on  the  day 
of  sale)  executed  to  him  a  title-bond, 
which  was  drawn  by  tbe  courses  of  Lar- 
mer's  deed  from  his  father,  and  that  Lar- 
mer subsequently  conveyed  the  land  to 
bim  by  a  deed  drawn  in  conformity  with 
the  title-bond.  Graham  then  alleges  that, 
Inasmuch  as  Larmer  executed  his  title- 
bond  and  conveyed  the  tract  in  pursuance 
of  the  deed  to  tbe  latter  from  his  father, 
and  inasmuch  as  Larmer's  declarations 
and  representations,  t>e(ore  and  at  the 
time  of  the  sale,  were  that  the  tract  con- 
tained 274  acres.  It  is  shown  that  the  tract 
was  believed  to  eontaln  that  number  of 


acres,  when  in  truth  and  in  fact  it  only 
contained  266  acres,  a  deficiency  of  28  acres. 
That  he,  (Graham)  on  the  day  of  sale,  in- 
quired of  his  vendor,  Larmer,  how  many 
acres  there  were  in  the  tract,  and  that 
Larmer  replied,  "274. "  That  thereupon  he 
(Graham)  took  out  his  pencil  and  paper, 
and  calculated,  by  dlviOlug  the  price 
asked,  $6,0t)0,  by  274.  the  number  of  acres 
represented,  his  vendor  looking  on  as  he 
figured.  And  that,  when  the  result  was 
ascertained,  one  or  the  other  (Graham 
thinks  it  was  Larmer)  said:  "That  is 
neariy  $22  per  acre. "  That  Larmer  then 
added:  "That  is  mighty  cheap.  There 
[pointing  to  some  very  fine  land]  is  land 
worth  $50  per  acre."  And  that  be  (Gra- 
ham) then  pointed  to  other  lees  valuable 
land,  and  replied:  "There  is  land  not 
worth  near  as  much,  and,  when  you  aver- 
age a  tract  of  land  at  $20  or  $22  per  acre, 
that  is  about  the  worth  of  any  of  our 
lands."  And  that  Larmer  said:  "That  is 
all  I  ask."  That  he  (Oraham)  then  said: 
"Are  you  certain  you  have  that  number 
of  acres?"  That  Larmer  replied,  "Every 
foot  of  it,"  and  said :  "Go  with  me  to  the 
bouse,  and  see  my  deed  from  my  fa  ther ;  for, 
before  it  was  conveyed  to  me  by  my  fa- 
ther, he  had  it  surveyed  and  run  out  by 
one  Anderson,  one  of  the  best  surveyors 
in  tbe  county. "  That  they  went  to  the 
house,  got  the  deed,  saw  that  it  called  (or 
274  acres,  more  or  less,  and  that,  upon 
tbese  stipulations  and  representations,  tbe 
bargain  was  closed,  and  tbe  said  title- 
bond  was  drawn  as  l>efore  stated.  And 
Graham  charges  in  his  bill  that  "  said  con- 
tract and  sale  was  made  under  a  mutual 
mistake,  as  he  believes,  of  his  vendor  and 
himself  as  to  the  quantity  of  said  tract ; " 
that  he  "  knows  he  was  mistaken  and  de- 
ceived ;  and  that  such  mistake  greatly  in- 
fluenced him  in  the  price  agreed  to  be  paid 
therefor. "  Not  content  with  these  specific 
allegations  in  his  bill,  Graham  propounds 
to  Larmer  quite  a  number  of  special  inter- 
rogatories, and  among  them  this  one: 
"  Did  you  not  see  the  said  Graham  make 
the  calculation  herein  set  forth,  and  see 
tbe  result,  as  stated  hereinbefore,  to  be 
about  $22  per  acre,  and  did  not  the  con- 
versation us  herein  detailed  occur?  If  you 
deny  that  it  did,  state  what  did  occur, and 
what  you  represented  said  tract  to  con- 
tain, and  whether  or  not  you  exhibited 
your  deed,  and  referred  to  Anderson's  sur- 
vey. "  This  interrogatory  is  broad,  and 
comprehends  everything  alleged  In  the  bill 
touching  the  alleged  representations  made 
by  Larmer  before  and  at  the  time  of  the 
sale,a8  to  the  numberot  acres  in  the  tract. 
Larmer's  answer  is  directly  responsive, 
full,  and  explicit.  After  responding  to  the 
bill  in  other  particulars,  not  here  involved, 
he  says:  "It  is  true  that  the  title-bond 
which  was  drawn  from  the  deed,  and  tbe 
deed  of  respondent  to  complainant,  oail 
for  274  acres,  more  or  less,  but  it  is  not 
true  that  respondent  made  any  represen- 
tations or  uttered  any  declarations  which 
could,  in  the  least,  lead  complainant  to 
believe  that  the  tract  of  land  shown  him 
did  actually  contain  that  number  of  acres, 
or  any  other  certain  number.  That  com- 
plainant did  ask  respondent  how  many 
acres  there  were  in  tbe  tract,  to  which  he 
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replied  tbat  bis  deed  called  for  374.  more 
or  lees,  and  had  been  surveyed  by  Ander- 
son, bat  lie  did  not  know  bow  many  acres 
tbere  were  In  tbe  tract.  That  complain- 
ant then  made  a  calculation,  and  remartced 
tbat  It  was  nearly  f  22  per  acre,  to  which 
respondent  replied :  'It  fisares  that,  bat 
I  am  not  selUnK  yon  the  land  by  tbe  acre. 
I  will  not  vouch  tor  the  number  of  acres. 
I  have  been  all  around  the  land  with  yon, 
have  shown  you  all  the  lines  and  courses, 
have  shown  you  the  entire  boundary,  and 
told  you  all  about  it;'  and  again  pointed 
over  it  and  said :  'Now,  you  see  it;  if  yon 
want  It  for  f 6,000,  yon  can  have  it,  and 
not  one  cent  lees;  for,'  said  he,  'I  can  get 
that  price  any  time  )nst  as  It  Is,' — and 
wanted  him  to  distinctly  understand  that 
he  was  buying  It  just  as  he  saw  it,  and 
that  respondent  would  not  vouch  for  tbe 
number  of  acres,  to  which  complainant 
answeivd:  'I  will  risk  that.'  That  com- 
plainant and  respondent  then  went  into 
the  house,  and  complainant  requested  re- 
spondent to  lock  the  door,  and  have  no 
one  present,  which  was  done;  and  that 
complainant  then  drew  the  title-bond,  exe- 
cuted his  notes,  and  tbe  contract  was 
closed.  That  'this  is  the  language  used 
by  the  complainant  and  respondent  in  re- 
gard to  the  land,  and  the  language  em- 
ployed bythe  complainant  in  his  bill  is  un- 
true.'"  And  the  respondent  further  an- 
swering "post  ti  rely  and  emphatically  de- 
nies that  he  said  he  was  certain  his  land 
contained  every  foot  of  274  acres,  and  that 
the  bargain  was  closed  upon  any  such 
stipulations  and  representations."  He 
further  "denies  that  the  contract  and  sale 
were  made  under  a  mutual  mistake  as  to 
the  quantity  of  acres  in  tbe  tract,  or  any 
other  kind  of  mistake,  and  that  complain- 
ant was  neither  mistaken  nor  deceived, 
and  could  not  have  been  influenced  there- 
by, for  as  soon  as  respondent  learned  that 
complainant  was  setting  up  these  objec- 
tions, and  pretending  dissatisfaction,  he 
came  from  his  home  in  Bristol,  Tennessee, 
and  went  upon  the  land,  wliere  complain- 
ar.t  was,  and  told  him  he  understood  he 
was  dissatlsfled  with  his  land  trade,  and 
then  and  there  proposed  to  take  the  land 
back,  and  again  and  again  proposed  to 
take  it  back  and  even  pay  him  a  large  sum 
of  money  to  let  bim  have  it  back,  but  com- 
plainant as  often  refused,  and  would  nei- 
ther pay  for  the  land  nor  let  respondent 
have  it  back. "  Surely  answercould  not  be 
more  full,  direct,  and  complete;  and,  as 
under  the  well-established  role,  tbe  answer 
must  be  taken  as  conclusive  until  over- 
thrown by  the  testimony  of  at  least  two 
witnesses,  or  of  one  witness,  and  strong 
corroborating  circumstances,  upon  theblU 
and  answer  alone,  tbe  case  Is  clearly  with 
the  appellee,  tbere  being  in  the  entire  rec- 
ord no  testimony  except  tbat  ol  the  appel- 
lant himself,  and  no  circumstances  serious- 
ly tending,  or  having  any  tendency  what- 
ever, either  to  sustain  the  testimony  of 
tbe  appellant  or  the  case  as  stated  in  his 
hill,  nor  anything,  In  fact,  unless  it  be  the 
very  feeble  support  to  be  derived  from  the 
mere  descriptive  call  In  the  title-bond  and 
deed  for  274  acres,  "  be  the  game  more  or 
less." 
In  the  petition  for  appeal,  and  in  tbe 


argument  here,  it  is  insisted,  on  behalf  ot 
tbe  appellant,  that,  wbile  the  appellee  de- 
nies in  his  answer  the  matnal  mistake 
charged  in  the  bill,  he  admits  it  in  bis  dep- 
osition. This  is  clearly  a  misapprehen- 
sion ot  the  testimony  ot  the  appellee.  He 
says  nothing  that  can  be  fairly  construed 
into  an  admission  that  the  sale  was  In- 
duced or  the  price  influenced  by  any  mutu- 
al or  other  mistake,  so  tbat  tbe  effect  o( 
this  answer  stands  unimpaired  in  this  re- 
spect. Moreover,  not  only  does  the  record 
fall  todisclose  anything  to  destroy  or  even 
weaken  the  effect  of  the  answer,  but,  on 
the  contrary,  there  is  abundant  evidence 
to  sustain  it.  The  deposition  of  Thomas 
J.  Larmer,  8r.,  appears  in  the  record.  He 
was  the  father-in-law  ot  the  appelant, 
Oruham,  and  the  oncleot  the  appellee  Iat- 
mer.  He  was  aged,  physically  infirm,  and 
unable  to  attend  court,  and  hence  this  dep- 
osition was  taken  in  the  action  at  law 
between  tbe  same  parties,  and  touching 
the  same  subject-matter  here  involved. 
He  relates  a  conversation  between  Gra- 
ham and  himself,  at  the  house  ot  the  lat- 
ter, in  which  Graham  distinctly  stated  to 
him  that  he  bought  the  land  in  qneiitioD^ 
not  by  the  acre,  but  by  the  boundary,  and 
only  claimed  by  thebonndary.  That  £.  B. 
Larmer,  the  appellee,  took  him  and  showed 
him  around  the  boundary,  and  reserved 
none  of  It,  but  that  Thomas  (meaning  T. 
J.  Larmer,  Jr.,  a  brother  of  the  appellee,) 
was  then  claiming  a  little  scrap  that  Era- 
met  (meaning  the  appellee)  had  sold  him. 
That  witness  snid  toOraham:  "Thomas 
will  let  you  have  a  little  piece  somewhere 
else,  and  have  no  difficulty  about  it. "  And 
Graham  said  he  would.  Tbat  Oraham 
told  witness  tbat  he  K^^e  $6,000.  That  be 
said  nothing  about  buying  by  the  acre, 
but  only  mentioned  that  tbedeed  called  tor 
270  acres-;  but  that,  after  be  had  looked 
at  tbe  boundary,  he  thought  there  was 
more  land  and  a  better  bargain  than  he 
thought  It  was.  When  Graham  had  thin 
conversation  with  his  own  father-in-law, 
he  doubtless  had  not  conceived,  much  lefts 
matnred,  his  after-developed  scheme  for 
procuring  an  abatement  ot  the  purchase- 
price,  upon  the  bare  assumption  of  the 
ground  ot  mutual  mistake  as  to  quantity. 
Other  witnesses,  notably  T.  J.  Larmer, 
Jr.,  and  M.  C.  Parsons,  testify  to  bearing 
a  conversation  between  tbe  appellant  and 
appellee  on  tbe  land  in  question,  when,  or 
not  very  long  after,  it  was  known  that 
Oraham  was  purposing  to  ask  for  an 
abatement  of  the  price  he  bad  agreed   to 

gay  Larmer,  In  which  conversation  Gra- 
am,  in  effect,  admitted  that  he  had  not 
purchased  tbe  land  by  the  acre,  but  by- 
the boundary,  and  that  Larmer  offered 
then  to  take  the  land  back,  and  offered  to 
pay  Graham  a  considerable  sum  of  money 
to  let  bim  have  It  back,  but  that  Graham 
refused.  Again,  at  the  very  time  that 
Graham  was  maturing  bis  plans  for  an 
abatement  ot  purchase  money,  be  was  de- 
linquent In  making  his  payments  for  tbe 
land  according  to  his  contract,  and  was 
tbe  recipient  ot  favors  at  the  hands  of 
Larmer,  In  the  shape  of  tbe  extension  ot 
tbe  terms  of  payment, for  which,  it  is  true, 
he  paid  tbe  trifling  consideration  of  2  per 
cent,  in  excess  of  the  lawful  Interest,  to 
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the  extent  of  which,  anions  other  things, 
an  abatement  has  been  decreed  him;  and 
the  reUet  granted  blm  iu  certainly  all,  to 
say  the  least,  that  be  can  Jastly  demand. 
Again,  dorlnk  the  period  of  extended  In- 
dnlgence  by  Larmer,  Grahum  procored  an 
er  parte  anrvey,  by  which  the  deficiency 
of  K  acres  was  discovered.  When  asked 
by  Thomas  J.  Larmer,  au  adjoining  land- 
owner, why  he  was  having  the  snrvey 
made,  he  answered  that  bis  object  was  to 
ascertain  the  trne  quantity,  so  as  to  have 
his  land  properly  listed  for  taxation.  Yet, 
after  thus  ascertaining  the  deficiency,  he 
made  large  payments  to  his  vendor,  and 
accepted  from  him  a  deed  in  pursuance  of 
the  title-bond.  These  circnmstances,  tak- 
en all  together,  afford  strong  presumptive 
evidence  that,  so  far  from  the  sale  and  par- 
chase  having  been  mada  under  a  mutual 
mistake  entitling  the purchaserto compen- 
sation, it  was  mutaally  understood  and 
agreed  between  vendor  and  purchaser  to 
be  a  contract  of  hazard  as  to  quantity, 
precluding  the  idea  of  compensation  to 
either,  in  case  of  excess  ordeflclency.  The 
decree  of  the  circuit  court  is  right,  and 
mast  be  afSrmed. 


NoRroLK  A:  W.  R.  Co.  ▼.  Read  et  al. 

{Supreme  Court  of  Appeala  of  Vdrginia.    Deo. 
4,1890.) 

CoxmcTiKO  Cakhiess— Absiqiimekt— WiTSsas. 

1.  Where  a  contract  for  the  transportation  of 
goods  over  connecting  lines  of  railway  is  made 
with  one  railway  company  as  the  agent  of  the 
other,  and  the  latter  company  transports  the 
goods,  and  collects  ttie  freight  thereon,  it  cannot, 
when  saed  tor  injury  dmie  to  the  goods  hy  its 
servants,  deny  the  aatliorlty  of  the  other  com- 
pany to  make  the  contract  for  it. 

2.  A  right  of  action  a^insta  common  carrier 
for  inj  gry  to  goods  wliile  in  transit  is  assignable. 

S.  Wnere  aoch  a  right  of  action  lias  l>een  as- 
signed. thefScttbattbesnitis  thereafter  prosecat- 
ed  in  the  name  of  the  assignor,  a  mairiad  woman, 
for  the  beneflt  of  the  assignee,  does  notdisqnalify 
the  hosband  of  the  assignor  from  testifying  in  the 
case,  as  the  latter  puted  with  all  her  interest  in 
the  action  by  the  assignment. 

T.  J.  Klrkpatrtck.  for  plaintiff  In  error. 
.J.  H.  H.  Figg&tt  and  G.  W.  &  L.  O.  Hans- 
fltrongh,  for  defendants  in  error. 

Lact,  J.  This  Is  a  writ  of  error  to  a 
judgment  of  the  circuit  court  of  Botetourt 
county  on  the  80th  day  of  October,  1889. 
The  case  is  as  follows:  In  the  month  of 
October.  188S,  the  agent  of  the  plaintiff  In 
the  court  below,  and  her  husband,  went 
to  the  office  of  the  defendant  company,  the 
plaintiff  In  error  here,  in  the  dty  of  Pbila- 
delpbla,  and  hired  a  car  to  carry  certain 
goods  from  Philadelphia,  by  way  of  con- 
necting; lines,  to  Blue  Ridge  Springs  in  Vir- 
ginia. That  the  price  mutually  agreed  on 
was  $68.  That  this  was  paid,  and  the 
car  loaded  in  Philadelphia,  under  the  su- 
per vitBion  of  the  railroad  company's  agent. 
That  no  objection  was  made  to  the  man- 
ner of  loading,  nor  to  the  kind  of  freight 
put  into  the  car  at  the  time,  but  that  after 
the  car  bad  been  loaded,  and  turned  over 
to  the  company  for  dispatch  to  its  destina- 
tion, in  Vin?inia,  the  company  opened  and 
partially  unloaded  the  said  car,  and  put 
the  goods  taken  out  of  this  car  into  an- 


other ear,  and  dispatched  both  together 
to  Virginia,  naktag  a  separate  and  addi- 
tional charge  for  the  goods  so  removed 
and  transferred  to  another  car,  upon  the 
ground  that  they  did  not  belong  to  the 
classof  freight  for  which  the  special  rate 
of  968  to  the  car-load  had  been  granted, 
because  they  were  properly  regarded  &% 
merchandise  and  not  household  effects.  It 
is  an  Inference  fairly  deducible  from  the 
evidence  that  the  car  in  question,  the  first 
car  loaded,  as  mentioned,  came  sately  to 
Roanoke  city,  without  accident ;  that,  at 
this  point,  it  seemed  proper  to  transfer 
the  car  in  question  from  the  trucks  or  run- 
ning-gear upon  which  it  had  come  from 
Philadelphia  to  and  upon  tracks  situat- 
ed upon  the  Norfolk  &  Western  Railroads 
of  a  different  gauge,  by  means  of  a  hoist- 
ing-machine arranged  for  the  purpose; 
that,  in  making  the  transfer,  the  long 
iron  bolt,  of  great  sise  and  strength, 
which  held  the  said  car  in  place  upon  the 
tracks,  in  settling,  missed  the  socket  in 
the  iron  axle,  and  by  the  weight  of  the  car 
was  driven  up  through  the  bottom  of  the 
car,  a  considerable  distance  through  the 
packed  goods  therein,  and  the  car  could 
not  now  therefore  be  fastened  to  the  axle 
until  this  pin  was  driven  down  again.  To 
do  this,  the  car  seals  were  broken,  the 
doors  opened,  and  the  goods  removed, 
and  the  pin  driven  down intoits place,  and 
the  car  sent  forward  to  its  destination,  at 
Blue  Ridge  Springe,  with  one  of  the  doors 
open,  and  the  other  cleated,  but  unsealed. 
The  plaintiffs'  agent,  receiving  notice  of 
the  arrival  of  this  car,  went  in  with  bands 
to  unload  it,  when  he  found  things,  as  he 
stated,  in  indescribable  confusion.  Pack- 
age had  been  opened ;  paperand  contents 
scattered  about;  empty  diinking-glassea 
broken,  and  stained  with  liquor;  pack- 
agescontainlngliquoremptied ;  tapestries, 
curtains,  and  other  embroideries  mixea 
up  with  books,  kitchen  utensils,  glass- 
ware, vases,  furniture,  ink-buttles,  wine- 
bottles,  all  in  a  heap ;  and  the  contents  of 
the  wardrobe-closet,  which  had  been  laid 
on  the  floor  of  the  car,  fastened  down  and 
packed  with  a  miscellaneous  quantity  of 
small  articles,  and  through  which  the 
above-mentioned  iron  couplIng-pln  had 
been  driven,  were  pulled  out  and  scattered 
about,  and  through  the  door  of  the  ward- 
robe protruded  the  said  coupling-pin,  and 
the  appearance  indicated  that  thesethlng» 
had  been  thrown  about  in  order  to  get  at 
thecoupling-pin ;  private  papers  scattered 
all  oyer  the  car,  and  the  library  of  books 
tumbled  about,  and  these,  with  curtains 
and  other  fancy  goods,  were  tumbled  up 
with  mucilaginous  liquors,  ink  from  a 
broken  ink-bottle,  and  covered  with  coal 
dust:  and  the  damages  declared  to  be 
$3,S»4.  This  was  the  plaintiffs' evldence.and 
thedefendantcompany  resisted  the  demand 
with  counter-evidence,  the  object  of  which 
was  to  impeach  the  witness  chiefly  relied 
on  by  the  plaintiS,  and  made  an  effort  to 
exclude  his  evidence,  upon  the  ground  of 
his  wife's  interest,  but  the  court  admitted 
the  evidence,  upon  the  ground  that  the 
wife  had  parted  with  her  Interest,  and 
had  no  Interest ;  and  the  jury  rendered  a 
verdict  for  the  plaintiff,  and  assessed  her 
damages  at  |2,250,  which  verdict  the  court 
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refused  to  eet  aside  npon  the  motion  of  the 
defendant,  and  rendered  judgment  there- 
upon In  accordance  therewith.  There- 
apon  the  defendant  company  applied  for 
and  obtained  a  writ  of  ernir  to  this  court. 

The  first  ground  of  error  assigned  here 
is  that  the  circuit  court  erred  in  its  action 
in  overruling  the  demurrer  of  the  defend- 
ant  to  the  declaration,  but  we  perceireno 
defect  In  the  declaration,  and  there  was  no 
error  in  this. 

The  second  assignment  of  error  is  that 
the  circuit  court  refused  to  arrest  thejadg- 
ment  upon  the  ground  that  the  evidence 
shows  that  the  contract  was  not  made 
with  the  defendant  company,  but  with 
the  Pennsylvania  Railroad  Company,  in 
the  city  of  Philadelphia.  But  it  is  evident 
that  this  contract  was  made  through  an 
agent  of  the  defendant  company,  and  that 
the  defendant  company  not  only  partici- 
pated therein,  bnt  presented  a  bill  at  Blue 
Ridge  Springs,  the  end  of  the  trip,  forcom- 
pensatlon  for  the  freight  in  the  other  car, 
companion  to  the  one  injured,  and  accept- 
ed the  compensation  paid  lor  the  latter, 
and  claimed  the' benefit  of  this  contract, 
and  moreover,  caused,  through  its  serv- 
ants, all  the  injury  that  was  done.  It 
being  admitted  that  the  car  came  through 
to  the  defendant  company's  line  at  Roa- 
noke sealed  up,  and  in  good  condition, 
there  being  no  hint  by  the  defendant  com- 
pany of  any  Injury  whatever  inflicted  be- 
fore the  car  reached  Roanoke,  and  after 
verdict,  it  is  too  late  for  the  defendant  to 
disclaim  the  contract  with  which  it  Is  thus 
connected. 

The  third  assignment  of  error  is  that 
the  circuit  court  of  Botetourt  county  erred 
In  its  action  in  overruling  the  motion 
of  the  defendant  company  to  exclude  the 
evidence  of  the  witness  Read,  who  was 
the  husband  of  the  owner  of  the  goods  at 
the  time  they  were  shipped,  and  when,  the 
suit  was  brought.  This  claim  has,  how- 
ever, been  assigned  by  the  plaintiff,  and 
was  so  assigned  fur  value  before  the  objec- 
tion taken  to  the  admissibility  of  her  hus- 
band as  a  witness.  Before  this  assign- 
ment, or,  to  state  it  differently,  while  the 
wife  was  Interested  in  the  resolt  of  the 
suit,  or  any  recovery  which  might  be  had 
therein,  the  husband  was  beyond  doubt 
Incapable  of  testifying  as  a  witness  in  the 
case,  becaose  of  the  wife's  IntereHt.  This 
is  well  settled  by  repeated  decisions  of  this 
court.  See  Railroad  Co.  v.  Prindle,  82 
Va.  122,  and  the  cases  there  cited;  also 
the  later  case,  Wits  v.  Osburn,  83  Va.  227, 
2  8.  E.  Rep.  88;  Keagy  v.  Tront,  85  Va. 
390,  7  S.  E.  Rep.  829.  Butlf  the  chose  in  ac- 
tion In  question  was  assignable,  it  is 
clear  that  the  wife's  Interest  ceased  upon 
its  execution,  and  there  is  no  valid  ground 
to  object  to  the  admission  in  evidence  of 
the  testimony  of  the  husband,  while  a 
right  of  action  tor  mere  personal  torts, 
such  as  assault  and  battery,  false  impris- 
onment, malicious  prosecution,  defama- 
tion, and  deceit,  which  die  with  the  party, 
and  do  not  survive  to  the  personal  repre- 
sentative, cannot  be  assigned.  Comegys 
V.  VasHe.  1  Pet.  213:  Borst  v.  Baldwin,  80 
Barb.  182;  Rice  v.  Stone,  1  Allen,  666;  Dev- 
lin V.  Mavor,  68  N.  Y.  8;  Meech  v.  Btoner, 
19  N.  Y.  20;  Code  Va.  1873,  c.  146.  $9  8-10. 


A  right  of  action  to  recover  damages  for  { 
an  injury  to  property,  real  or  personal, 
may,  however,  be  assigned.  Gillet  v. 
Fairchild,  4  Denio,  80;  Hudson  v.  Plets,  11 
Paige,  180;  McBrlde  v.  Bank,  26  N.  Y.  466; 
North  T.  Turner,  9  Serg.  &  R.  244;  LaEard 
V.  Wheeler,  22  Cal.  142.  See  on  this  sub- 
ject, for  a  complete  treatise,  1  Am.  A  Eng. 
Enc.  Law,  "  Assignments, "  p.  S32.  And  it 
may  be  said  generally  that  every  demand 
connected  with  a  right  of  property,  real 
or  personal,  maybe  assigned, and  it  seem* 
that  ail  rights  of  action  which  would  sur- 
vive to  the  personal  representative  may 
be  assigned.  Butler  t.  Railroad  Co..  2i 
Barb.  110;  Patten  v.  Wilson,  34  Pa.St.  299; 
Jordan  v.  Olllen,  44  N.  H.  424.  And  a 
right  of  action  against  a  common  carrier 
for  not  delivering  goods  is  such  a  right  of 
action  as  is  assignuble.  Jordan  t.  Olllen. 
supra;  ICblt.  PI.  68;  Chamberlain  v.  WiU- 
tamson,2  Maule  A  8.408;  North  v. Turner, 
9  Serg.  A  R.  244.  In  the  case  of  Hodgman 
V.  Railroad  Corp.,  7  How.  Pr.  492,  HARnis, 
J.,  said:  "At  common  law,  no  mere  right 
of  action  was  assignable  so  as  to  pass  the 
legal  right  to  the  assignee.  When  it 
afiected  the  estate  of  the  assignor,  though 
the  legal  right  still  remained  in  the  asslgn- 
or,  so  that  the  action  mast  be  prosecuted 
in  his  name,  the  court,  exercising  Its  equity 
powers,  would  protect  the  right  of  the  as- 
signee. When  the  right  of  action  is  of 
such  a  nature  as  not  to  be  the  subject  of 
contract,  as  in  the  case  of  personal  or  rel- 
ative rights,  it  cannot  be  assigned.  The 
action  can  only  be  maintained  by  the  par- 
ty who  has  been  injured,  and,  when  he 
dies,  the  right  of  action  dies  also.  On  the 
other  hand,  when  the  Injury  affects  the 
estate,  rather  than  the  person,  when  the 
action  is  brought  for  damages  to  the  es- 
tate, and  not  for  personal  suffering,  the 
right  of  action  may  be  bought  and  sold. 
Of  course  such  a  right  of  action  is  assign- 
able. "  People  T.  Common  Pleas,  19  Wend. 
73 :  Comegyg  v.  Vasse,  1  Pet.  213,  opinion 
of  Stort,  J,  as  to  the  question  whether  a 
mere  right,  ad  //tem.for  unliquidated  dam- 
ages based  npon  a  tort,  can  be  lawfully 
assigned.  ''Thlsqnestion,''saysNB8MiTH, 
J.,  in  Jordan  ▼.  Gilien,  supra,  (decided  In 
1862,)  "has  recently  been  decided  in  the 
afhrmatlve  in  the  state  of  New  York. 
There  it  has  been  held  that  merely  person- 
al actions,  which  die  with  the  person,  are 
not  assignable,  but  actions  for  taking  and 
converting  personal  property,  or  for  in- 
Jury  to  iiersunal  property,  are  assignable ; 
and  it  seems  generally,  all  such  rights  of 
action  for  a  tort  as  would  survive  to  the 
persontd  representative  may  be  aasixned 
so  as  to  pass  nil  Interest  to  an  assignee, 
which  he  can  now  assert  under  the  Code 
in  a  civil  action  in  his  own  name  as  be 
might  in  a  common-law  court  in  the  ncuue 
of  the  assignor. "  Under  the  Virginia  Code 
in  force  when  this  action  was  instituted, 
such  assignee  could  not  sue  at  law  in  bis 
own  name,  such  being  the  cummon-law 
rule;  and  chapter  141,  §  17,  provides  only 
for  the  cases  of  the  designated  "  assignee 
of  any  bond,  note, or  writing  not  negotia- 
ble, "  who  is  thereby  authorised  to  sao  in 
his  own  name  in  the  designated  cases. 
This  assignment  was  proved  in  the  circuit 
court,  and  the  snit  proceeded  in  the  name 
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of  the  assignor  tor  tlie  benefit  and  at  tbe 
cost  of  the  asslfcnee,  and  to  this  tht^re  was 
no  valid  objection.  The  wife  having  no 
Interest  In  the  snlt,  there  was  no  valid  ob- 
jection to  the  testimony  of  the  hosband. 

We  perceive  no  objection  to  the  instruc- 
tions ^ven  by  the  coart.  The  principles 
theyennnclate  are  established  and  settled, 
and  tbe  first  instmctlon  ot  the  platntltf 
was  properly  refused,  and  this  may  be 
said  of  the  third  and  fourth  Instmctlons. 
There  was  no  error  in  the  action  of  the 
court  In  giving  or  refusing  any  of  these  in- 
structions ot  which  the  plaintiff  Inerrorcan 
complain,  the  court  having  followed  the 
case  of  McConnell  v.  Railroad  Co.,  9  8.  U. 
Rep.  1006. 

And  there  was  no  error  in  the  action  ot 
the  conrt  In  refusing  to  set  aside  tbe  ver- 
dict, and  grant  a  new  trial.  Tbe  damages 
were,  beyond  a  doubt,  caused  by  the  neg- 
ligence of  tbe  defendant's  servants :  and. 
If  the  damages  assessed  were  too  large, 
there  was  evidence  before  the  jury  tending 
to  prove  an  even  greater  amount  of  dam- 
age, and  the  jury  were  the  proper  triers  of 
the  weight  to  be  griven  to  the  testimony 
of  witnesstis.  There  was  evidence  tending 
to  discredit  the  plaintiff's  witness,  but  the 
jury  found  otherwise,  and  their  decision 
upon  this  question  of  credibility  is  final. 
CJpon  tbe  whole  case,  we  think  there  is  no 
error  in  the  judgment  complained  ot,  and 
the  same  must  be  afilrmed. 


Mbek  ▼.  Spbaobbb  et  at. 

(Suprmne  Court  vf  Appeala  qf  Virginfa.    Deo. 
4,lS90.) 

Equrrr  —  #ABma  —  Fbaotios  —  JvBKDionox— 
Plbadiko— VaxiMK  ahd  Vhbdss— Fbaud— Ap- 

PBAI. 

1.  In  a  salt  by  the  vendee  of  land  for  an  abate- 
ment In  the  porohase  price  on  account  of  defi- 
ciency In  the  quantity  of  the  land,  a  person  who, 
tbooj^  not  named  in  the  contract  of  sale,  was, 
as  tbe  vendor  knew,  to  receive  part  of  the  land, 
and  who  gave  his  bond  t<a  part  of  the  purchase 
moDoy,  is  a  proper  party  a^andant;  and  it  is 
proper  to  overmle  the  vendor's  demnrrer  to  the 
bill  tor  mi^eiader  of  snob  defendant 

2.  Wbere  the  ground  of  relief  In  sucih  suit  is 
that  the  vendor  fraodulently  misrepresented  the 
qnanti^  of  land  In  tbe  tract  sold,  tbe  fact  that 
plaintiff  has  an  adequate  remedy  at  law  does  not 
oust  a  coort  of  equity  of  Jurisdiction,  since  finrad 
is  an  original  groond  of  equitable  Juriadiotion. 

a.  In  snob  suit,  an  allegation  that  defendant 
assared  plaintiff  that  tbe  tract  contained  800 
acres,  of  wbicb  800  acres  were  cleared;  that 
plaintiff  relied  on  such  assurance,  and  was  in- 
duced thereby  to  make  tbe  purchase;  that  this 
assurance  was  false,  in  that  the  tract  contained 
less  than  TOO  acres,  of  which  only  about  168  acres 
were  cleared;  and  that  defendant  knew  that  his 
a.<sarance  was  false  when  be  made  it,— la  a  anlB- 
cieatlv  clear  and  speolflo  charge  of  fraud. 

4. 'Where  tbe  defendant  to  such  suit  alleges 
in  bis  answer  that  there  was  a  defect  in  the  title 
to  certain  properly  which  be  received  inezchauKe 
for  the  land  sold,  but  does  not  allege  that  his 
possession  of  aocb  property  has  been  disturbed, 
and  neither  files  a  cross-bill  nor  asks  that  bis 
answer  be  treated  as  such,  be  cannot  oomplain 
becMise  an  esoeptlon  to  that  part  of  his  answer 
is  sost^ned,  especially  when'the  final  decree  is 
made  without  inejndice  to  bis  right  to  sue  on  ao- 
coaat  of  sncb  aU^;ed  defect. 

5.  Where  tbe  answer  to  a  suit  in  equity  is 
not  sworn  to,  and  tbe  evidence  contained  in  the 
depositlona  is  oonflictlng,  tlie  conrt  may,  of  its 


own  motion,  direct  an  isane  to  be  tried  on  the 
common- law  side  of  the  court. 

8.  Wbere  the  issue  is  whether  the  vendor  of 
land  made  falsa  and  fraudulent  misrepre&enta- 
tions  as  to  the  quantity  of  land  in  a  tract  sold, 
and  the  evidence  clearly  shows  that  the  repre- 
sentations, if  made,  were  false,  and  several  wit- 
nesses swear  that  they  were  made,  a  verdict 
finding  that  tbe  vendor  made  such  representationa 
will  not  be  set  aside  on  appeal,  though  the  evi- 
dence on  which  it  is  based  is  contradicted  by  the 
evidence  of  the  other  party. 

7.  ''^ere,  by  reason  of  a  conflict  in  tbe  evi- 
dence, an  issue  is  directed  out  of  chancery,  tbe 
solution  of  which  depends  on  the  credibility  of 
witnesses,  a  decree  based  on  the  verdiot  will  not 
be  leversed  because  of  erron  oecurring  in  tbe 
rulings  on  evidence  or  tbe  charse  to  the  jtiry, 
when  it  appears  from  all  the  evidence,  including 
that  which  has  been  rejected,  that  tbe  verdict  U 
right  Following  SnouSer  v.  Baiisbrougb,  79 
Va.  186. 

S.  C.  OrabHm  and  R.  R.  Benry,  tor  ap- 
pellant.   WlUJsBia  &  Bro.,  for  appellees. 

Richardson,  J.  This  Is  an  appeal  from 
a  decree  ot  tbe  circuit  court  of  TaceweU 
county,  rendered  on  the 7th  day  of  Novem- 
ber, lii89.  In  the  chancery  cause  wherein 
William  L.  Spracher  was  complainant  and 
Joseph  Meelt,  the  appellant,  and  Joseph 
B.  Greever  were  defendants.  The  case 
was  as  follows:  On  the  10th  day  of  De- 
cember, 18k5,  an  exchange  ot  lands  In  said 
county  was  made  between  Meek  and 
Spracher,  the  former  receiving  a  tract  ot 
land  In  Bark's  Oarden  and  the  bonds  of 
Spracher  and  Greerer  for  $2,S0O,  in  ex- 
change fur  a  tract  of  lend  lying  on  Blue- 
stone  river,  near  the  town  of  Graham,  at 
the  junction  of  the  New  River  and  the 
Clinch  Valley  branches  of  tbe  Norfolk  & 
Western  Railroad.  The  parties,  respect- 
ively, mnde  to  each  other  conveyances  ot 
those  tracts  ot  land.  At  the  time  of  the 
exchange,  Spracher  agreed  that  Greever 
should  have  one-third  of  a  design  a  ted  part 
ot  the  Blueetone  tract,  and  ot  this  agree- 
ment Meek  was  cognisant.  In  October, 
1886,  Spracher  filed  bis  bill  against  Meek 
and  Greever,  in  which,  in  addition  to  the 
foregoing,  the  following  facts  were  set 
forth :  That,  at  tbe  time  ot  the  exchange, 
Meek  represented  to  Spracher  and  Greever 
that  tbe  Bluestone  tract  contained  800 
acres  In  the  aggregate,  and  twsured  them 
that  there  were  300  acres  ot  cleared  land 
within  the  boundary,  south  ot  Stoney 
Ridge,  the  most  valuable  part  of  the  tract. 
It  was  on  this  part  the  complainant  ex- 
pected to  live  with  his  family.  It  being  ae- 
cesalble  to  Graham  by  the  turnpike  run- 
ning through  it.  And  it  was  on  this  part 
also  that  Greever  was  to  get  bis  portion, 
and  on  which  be  designed  to  locate  his 
high  school,  his  profession  being  that  of  a 
teacher.  Meek  positively  assured  them 
that  tbe  tract  contained,  on  the  south  ot 
Stoney  Ridge,  800  acres,  that  It  had  been 
surveyed  by  AlexanderSt.  Clair  and  others 
when  efforts  were  being  made  to  have  the 
Sontb-West  Virginia  Lunatic  Asylum 
located  at  Graham ;  that  the  purchasers 
relied  implicitly  on  Meek's  aasuranceR  as 
to  the  area  of  the  entire  tract  being  HOO 
acres,  and  that  300  acres  thereof  on  the 
south  side  of  Stoney  Ridge  was  cleared 
land ;  that  they  were  thereby  Induced  to 
make  the  exchange  or  purchase,  and  that. 


Digitized  by 


Google 


SOUTHEASTERN  BEPOBTBB,  Vol.  12. 


(Va 


wlttaoat  Buch  representation  and  reliance, 
they  would  not  have  made  thesame;  tbat 
In  order  to  ascertain  the  amount  uf  boot 
which  the  one  party  should  pay  the  other, 
Meek  priced  his  Blnestone  tract  In  three 
parcels,  the  said  300  acres  of  cleared  land 
at  $30  per  acre,  another  part  as  200  acres, 
at  912,  and  the  third,  as  300  acres,  at  $8 
per  acre,  making  $13,500,  Irom  which  Meek 
deducted  $800  at  the  instance  of  Spracher. 
The  bill  further  sets  forth  thatthesaid  rep- 
resentations of  Meek  were  false,  and  that 
he  knew  them  to  he  falHe  when  he  made 
them,  and  that  neither  St.  Clair  nor  any 
one  else  connected  with  the  said  asylum 
«ver  represented  to  Meek  that  the  bound- 
ary south  of  said  ridge  contained  800  acres 
ot  cleared  land,  and  the  bill  charges  that 
the  same  contains,  by  actual  survey,  only 
IBS  acres,  sbo  wins  a  deficiency  of  142  acres, 
for  wblcb  the  complainant  was  entitled 
to  compensation  at  the  contract  price  of 
$30  per  acre.  He  also  charges  tbat  a  por- 
tion of  said  tract  containing acres 

was  claimed  by  two  persons.  McDonald 
and  Bane;  and  In  conclusion  the  biU 
prays  that  said  Meek  and  Oreever  be 
made  parties  defendant,  and  be  required 
to  answer  the  same,  but  waiving  answers 
ander  oath,  and  that  compensation  for 
the  deficit,  142  acres,  be  decreed  to  the 
complainant,  and  for  general  relW. 

Meek  demurred  to  and  answered  the  bill. 
By  his  answer  he  denied  that  he  bad  bad 
anything  to  do  witb  his  co-deltendant, 
<>reever.  In  the  transactlon.ezcept  to  accept 
Ills  bonds  for  the  $2,300,  mentioned  in  the 
bill.  Readmits  that  tbedeed  con veyingthe 
Blnestone  land  to  him  calls  (or  800  acres, 
more  or  less,  as  also  does  the  title  bond 
and  the  deed  whereby  be  conveyed  the 
same  to  Spracher,  but  states  that  he  told 
the  complainant  that  he  would  rate  the 
flaid  tract  in  the  exchange  at  only  700 
acres,  and  that  when  the  title-bond  was 
executed,  complainant  said  ho  wanted  it 
to  cover  all  of  the  land  which  the  deed  to 
respondent  called  for.  Be  denied  that  he 
had  represented  tbat  there  were  800  acres 
of  cleared  land  south  of  the  ridge,  but 
thinks  that  he  may  have  said  there  were 
800  acres  of  land  south  ot  the  ridge,  and 
that  Alexander  St.  Clair  had  perhaps  esti- 
mated it  at  that  quantity.  He  sets  up  as 
a  defense  the  allegation  tbat  Spracher  had 
ample  time  to  Judge  fully  of  the  land,  its 
quality,  and  its  quantity:  that  he  and 
Oreever  had  actually  measured  the  lines 
and  run  around  the  land,  and  had  as  much 
opportunity  to  know  it  as  he  bad.  And 
in  conclusion  he  Intimates  a  doubt  as  to 
the  validity  of  the  title  to  a  part  of  the 
land  received  by  bim  In  exchange,  and  a 
desire  to  have  an  investigation.  Oreever 
did  not  answer.  In  January,  1888,  deposi- 
tions having  been  taken  on  both  sideu,  the 
circuit  court  enteral  a  decree  directing  the 
surveyor  of  Tacnwetl  county  to  go  upon 
tbe  land  conveyed  by  Meek  and  wife  to 
Spracher,  by  deed  dated  18th  December, 
1886,  and  make  a  survey  of  the  tract,  and 
ot  tbe  part  lying  south  of  Stoney  Ridge, 
showing  how  much  is  cleared.  Tbe  order 
was  executed  and  report  thereof  made  to 
court.  In  Mffy.  1888.  tbe  cause  came  on 
apon  tbe  papers  formerly  read,  together 
with  thedepositiontt  and  the  rei>ort  ol  sui"- 


vey  and  plot,  when  the  conrt  entered  a  de- 
cree overruling  tbe  demurrer,  and  direct- 
ing issues  to  determine— fVrst,  whether 
Spracher  WHS  indnredto  purchase  tbe  said 
land  by  fraud  or  misrepresentations  made 
to  him,  or  his  agent,  by  Bleek ;  and,  «eo- 
ond,  if  so,  what  damages  Spracher  sas- 
talned  In  consequence  thereof ;  prescribing 
that  at  tbe  trial  Spracher  should  be  the 
plaintiff,  and  deterring  the  decision  of  all 
other  questions  antU  the  verdict  should  be 
rendered  and  approved.  At  the  trial,  tbe 
plaintiff  Spracher  asked  for  eight  instruc- 
tions, seven  of  wbicfa  the  court  gave  to  tbe 
Jory  as  Asked, and  gave  the  eighth  instmc- 
tlon,  with  a  modification,  to  which  action 
of  the  court  the  defendant  Meek  excepted. 
The  Jury  returned  their  verdict  in  favor  of 
tbe  plaintiff  Spracher  on  the  issues  afore- 
said, and  assessed  his  damages  at  93,882. 
the  value  ot  the  deficiency  ot  127.66  acres 
at  980  per  acre.  Tbe  defendant  Meek 
moved  the  conrt  to  set  aside  the  verdict, 
which  motion  tbe  court  overruled,  and 
gave  Judgment  according  to  the  findtng  uf 
tbe  jury :  to  whteh  action  of  the  court  the 
said  defoidant  excepted,  and  prayed  the 
court  to  certify  all  tbe  evidence  in  the  case, 
which  was  accordingly  done.  Tbe  verdict 
ot  tbe  jury  apon  the  issues  directed  having 
been  certified,  and.  when  corrected  in  a 
slight  particular,  duly  approved,  tbe  cir- 
cuit court,  at  tbe  November  term.  1889, 
adjudged  that  the  complainant  Spracher. 
for  the  benefltot  himself  and  the  defendant 
Oreever  is  entitled  to  have  an  abatement 
ot  tbe  price  of  the  Bluestone  tract  as 
agreed  upon  in  the  purchase  and  exchnngre 
with  Meek,  to  the  extent  of  the  value  of 
$127.65  acres  of  cleared  land, lying  south  ot 
Stoney  KIdge,  at  $30  per  acre,  tne  same  be- 
ing tlie  value  ot  the  deficiency  in  tbe  300 
acres  of  cleared  land  as  represented  by 
Meek ;  and  also  to  a  further  abatement  of 
the  purchase  price  to  the  extent  of  the 
value  of  15.69  acres,  the  same  being  tbe  def- 
icit in  tbe  outside  land  sold,  and  said  val- 
ue being  the  average  value  of  the  whole 
outside  lands  sold,  to-wit,  $9.60  per  acre; 
and  at  the  same  time  decreed  that  the 
complainant,  for  tbe  benefit  ot  himself  and 
said  Oreever,  recover  of  the  defendant 
Meek  93.832,  and  also  the  sum  ot  9158.65. 
these  sums  being  the  value  of  said  defi- 
ciencies respectively,  and  the  costs  of  tbe 
suit,  which  recovery  is  to  be  set  oft.  so  far 
as  necessary,  against  any  outstanding 
bonds  of  Spracher  or  Oreever,  or  both  of 
these,  for  the  unpaid  purchase  money  on 
the  difference  in  the  exchange  of  lands. 
From  this  decree  tbe  defendant  Meek  ap- 
pealed. Tbe  errors  assigned  by  counael 
tor  the  appellant  point  out  tbe  groanda  ol 
contention  in  this  court. 

The  first  assignment  Is  that  tbe  conrt 
below  erred  In  overruling  the  demurrer  to 
the  bill,  because  of  the  misjoinder  of 
Joseph  B.  Greever  an  a  party  defendant, 
and  because  the  fraud  and  misrepresenta- 
tions set  forth  in  the  bill  are  not  clearly 
charged,  and  because  there  was  an  ade- 
quate remedy  at  law.  Tbe  grounds  ot  er- 
ror will  be  considered  In  the  order  in  whicli 
they  are  stated. 

1 .  As  to  tbe  misjoinder  of  Greever,  It  is 
tbe  general  rule  in  equity  tbat  all  pemona 
interested  in  the  subject-matter  ol  the  bill. 
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and  whlcb  are  Involved  in  and  affected  by 
the  resalt  of  the  ault,  mast  be  made  par- 
ties. Greeverbadan  interest  in  tbe  land 
which  was  the  sabject  of  controversy  in 
tbiB  salt.  He,  it  Is  trae,  was  not  a  party 
named  In  thewritiniESwIiich  evidenced  the 
transactions  between  Spracber  and  Meeic, 
hut  it  had  been  agreed  between  Spracher 
and  tireever that  the  latter  should  have  a 
porUon  of  the  land  purcbaiied  from  Meek, 
and  that  fact  was  Icnown  to  MeeK,  who 
accepted  Greever's  bonds  for  tbe  payment 
of  the  $2,SU0.— the  difference  agreed  to  be 
paid  to  Meek  in  the  ezchaugeof  lands.  As 
for  makine  him  a  defendant,  it  may  be  re- 
marked that  the  defendants  to  a  bill  in 
equity  should  consist  of  all  persons  inter- 
ested in  the  relief  sougbt  who  are  nut  al- 
ready Joined  as  plaintiffs.  It  no  relief  be 
sooght,  as  for  instance,  it  the  bill  be  for 
discovery  alone,  it  cannot  be  objected  to 
for  want  of  parties;  but  if  relief  be  asked, 
the  prayer  of  process  must  be  so  framed  as 
to  brinie  all  persons  Interested  in  the  relief 
before  the  court,  either  as  plaintiffs  or  de> 
fendants.  In  both  of  these  points,  how- 
ever, the  rule  of  equity  differs  from  the  role 
of  law,  both  in  tbe  necessity  of  Joining  all 
Interested  parties  in  the  suit,  and  in  tbe 
option  of  joining  them  as  plaintiffs  or  de- 
fendants. At  law,  a  disputed  issue  alone 
is  contested;  tbe  Immediate  disputants 
alone  are  bound  by  tbe  decision,  and  tbey 
alone  are  the  proper  parties  to  the  action. 
In  equity,  a  decree  is  asked,  and  not  a  de- 
cision only ;  and  it  is  therefore  requisite 
that  all  persunssbould  t>e  before  tbe  court 
whose  Interest  maybe  affected  by  the  pro- 
posed decree,  or  whose  concurrence  is  nec- 
essary to  a  complete  arrangement.  The 
same  reason  which  requires  that  the  imme- 
diate dispntants  be  the  only  parties  at 
law  also  requires. their  arrangement  as 
parties  plaintiff  and  defendant,  so  that  all 
the  plaintiffs  shall  support  one  side,  and 
all  the  defendants  the  other  side,  of  the 
qnestlon  in  issue.  In  equity, i  t  Is  only  req- 
uisite that  the  interests  of  the  plaintiff 
be  consistent,  and  it  is  immaterial  that 
tbe  defendants  are  in  conflict  with  each 
other,  or  that  some  of  their  claims  are 
identical  with  those  of  the  plaintiff.  And, 
although  a  conflict  of  interests  among  tbe 
defendants  is  no  valid  objection  to  a  bill, 
it  does  not  follow  that  tbe  court  will  ad- 
judicate on  their  conflicting  claims;  in  fact 
it  wiU  not  do  so  unless  the  decision  be 
necessary  to  tbe  plaintiff's  right.  Adams, 
Eq.  (6th  Amer.  Ed.)  top  pp.  622-624.  In 
tbe  present  case,  the  defendant  Greever's 
interest  was  concurrent  with  that  of  tbe 
plaintiff  Bpracber,  and  that  interest  was 
known  to  tbe  defendant  Meek,  and  while 
it  is  trae  that  Qreever  might  have  been 
Joined  as  a  plaintiff,  yet  it  is  no  valid  objec- 
tion to  the  bill  that  be  was  joined  as  a 
defendant  therein.  He  was  interested  in 
tbe  relief  sought  by  the  bill,  and,  wbile  bis 
interest  was  in  conflict  with  that  of  his 
co-defendant.  Meek,  it  was  necessary  to 
pass  upon  such  conflicting  interests  in  or- 
der to  a  proper  adjudication  of  tbe  rights 
of  the  plaintiff.  Had  Greever  answered 
tbe  biU,  bis  answer  could  not  have  been 
used  against  his  co-defendant.  Meek.  In 
any  event,  there  is  nothing  to  Indicate 
that  Meek  suffered  any  disadvantage,  or 


was  likely  to  saffer  any  by  reason  of  tbe 
fact  that  Greever  was  a  defendant  rather 
than  a  plaintiff.  We  are  clearly  of  opinion 
that  the  objection  upon  tbe  alleged  ground 
of  misjoinder  was  not  well  taken. 

A  careful  examination  of  tbe  bill  fails  to 
disclose  anything  to  snstalnttae  claim  that 
fraud  and  misrepresentation  are  not  clear- 
ly and  specifically  charged.  The  bill  sub- 
stantially states  that  Meek  assured 
Spracber  that  the  tract  contained  800 
acres,  and  that  there  were  300  acres  of 
cleared  land  within  tbe  tract  south  of 
8toney  Bldge;  that  Spracber  relied  on 
these  assurances,  and  was  Induced  by 
them  to  make  the  purchase  or  exchange, 
but  that  these  assurances  were  false,  in 
that  the  tract  contained  less  than  700 
acres,  and  that  there  were  only  about  158 
acres  of  cleared  land  within  tbe  tract 
south  of  Stoney  Ridge;  and  that  Meek 
knew  tbat  tbey  were  false  when  he  made 
them.  Certainly  it  would  seem  tbat  these 
words  charged  fraud  and  misrepresrata- 
tlon  with  sufficient  clearness  of  speciflca- 
tion. 

Fraud  and  misrepresentation  am  among 
tbe  elemtmtary  grounds  of  equitable  juris- 
diction and  relief.  Where  they  exist,  tbe 
question  of  "an  adequate  remedy  at  law" 
can  but  seldom  arise.  It  is  true  that  tbe 
absence  of  an  adequate  remedy  at  law  is 
generally  a  sufficient  ground  of  equitable 
jurisdiction;  but  it  is  equally  true  that 
the  existence  of  a  remedy  at  law  cannot 
deprive  courts  of  equity  of  jurisdiction  in  a 
matter  tbat  comes  within  the  scope  of 
their  elementary  jurisdiction.  In  Evans 
V.  Blcknell,  6  Ves.  182,  speaking  of  fraud 
and  misrepresentation.  Lord  Eldon  said : 
"If  there  was  jurisdiction  at  law,  there 
was  a  concurrent  jurisdiction  in  equity. " 
In  Bacon  v.  Bronson,7  Johns. Ch.  201,  Clian- 
cellor  Kent,  affirming  this  doctrine,  said: 
"It  li  a  principle  of  universal  law  that 
fraud  and  damage  coupled  together  will 
entitle  tbe  injured  party  to  relief  in  any 
court  of  justice."  In  this  court,  very 
many  suits  in  equity  have  been  enters 
tained  where  the  bill  alleges  that  the  com- 
plainant was  Inveigled  to  bis  injury  into 
purchasing  property  by  tbe  fraud  and 
misrepresentations  of  the  vendor,  and  in 
which  relief  has  been  afforded  either  by 
rescission  or  in  the  form  of  damages. 
Crump  V.  Mining  Co.,  7  Grat.  852;  Brown 
V.  Rice,  26  Grat.  478;  Wampler  v.  Wampler, 
80  Grat.  454;  Grim  v.  Byrd,  82  Grat.  300; 
IJnhart  v.  Foreman,  77  Va.  640;  Lowe 
V.  Trundle.  7R  Va.  65 ;  McMuilin  v.  Sanders. 
79Va.  356;  Shoemaker  v.  Cake,  83  Va.  1. 
1  S.  E.  Rep.  887.  Appellant's  counsel,  bow- 
ever,  rely  on  Abernathy  v.  Phillips,  82  Va. 
769, 1  S.  E.  Rep.  118,  and  Green  v.  Spanld- 
ing,  76  Va.  411,  as  authority  for  their  po- 
sition tbat  in  the  case  at  bar  tbe  court  of 
equity  was  without  jurisdiction.  In  the 
case  first  named,  relief  was  so  ught  on  the 
ground  of  a  breach  of  warranty  of  title. 
No  fraud  was  charged,  and  this  court  dis- 
missed tbe  bill  as  being  without  equity, 
the  remedy  being  by  action  at  law.  In 
tbe  other  case,  the  complainant,  an  exe- 
cution creditor,  alleged  tbat  goods  levied 
on  by  him  were  the  individual  property  of 
the  debtor,  and  liable  for  his  debts,  though 
tbe  debtor  claimed  to  be  doing  business. 
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as  tmatee  only,  for  bis  wife  and  children 
BDder  his  father's  Tcill;  and  the  complain- 
ant charged  that  this  was  fraud, — a  device 
to  binder,  delay,  and  defraad  his  creditors, 
— and  prayed  for  a  receiver  to  take  charge 
of  his  goods,  for  an  account  of  debts,  and 
for  an  application  of  his  assets  in  payment 
of  same.  Staples,  J.,  speaking  for  the 
court,  said :  "  This  is  an  application  to  a 
court  of  equity  for  a  decree  to  enforce  the 
lien  of  an  execution  upon  the  personal 
effects  of  the  debtor  wlien  the  remedy  of 
the  debtor  was  to  give  the  indemnifying 
bond  which  the  sheriff  had  demanded, 
and  sell  the  goods  under  the  execution." 
The  bill  in  that  case  was  properly  dis- 
missed for  want  of  equity.  The  plain  com- 
ment is  that  merely  denouncing  a  transac- 
tion as  fraud  does  not  make  it  such,  and 
especially  does  it  not  make  it  such  a 
fraud  as  it  is  peculiarly  the  province  of  a 
court  of  equity  to  take  cognisance  of, 
whereas  fraudulent  transactions  of  ma- 
terial matters,  relied  on  by  a  party,  and 
inducing  him  to  act  to  his  injury,  have  al- 
ways been  regarded  as  matter  of  equitable 
]nrl8diction  and  relief  either  by  rescission 
or  damages.  1  Story,  £q.  Jnr.  §  19B; 
Smith  V.  Richards,  IS  Pet.  26;  Adams,  Eq. 
177;  8  Pars.  Cont.  177;  Iron  Co.  v.  Trout, 
88  Va.  397,  2  8.  E.  Rep.  718.  It  is  plain 
that  the  court  below  did  not  err  in  over- 
ruling the  demurrer  to  the  bill.     . 

2.  The  second  ground  assigned  by  the 
appellant  for  reversing  the  decree  com- 
plained nf  is  the  action  of  the  court,  sus- 
taining the  exception  to  Meek's  answer 
wherein  he  set  up  that  the  title  to  the 
Julia  Ann  Hall  tract,  part  of  the  land  re- 
c^ved  by  him  from  Spracher  in  exchang:e 
for  the  Bluestone  tract,  was  defective. 
Meek  filed  no  cross-bill,  nor  did  he  even 
ask  that  bis  answer  be  treated  as  such. 
Moreover,  the  answer  does  not  allege 
that  his  possession  of  said  land  had  been 
disturbed;  on  the  contrary,  he  admits 
that  it  was  premature  for  him  to  assail 
bis  title  thereto.  Besides,  the  deed  of 
Spracher  conveying  this  Julia  Ann  Hall 
tract  to  Meek  shows  on  its  face  that 
Spracher  conveyed  only  his  entire  interest 
therein  to  Meek.  We,  therefore,  fail  to 
perceive  any  error  In  the  action  of  the  <"ir- 
cnit  conrt  in  this  particular;  but.  if  there 
was  error.  It  was  cured  by  the  final  decree, 
which  expressly  provides  that  "this  decree 
is  without  prejudice  to  the  right  of  any 
party  t;o  this  suit  to  hereafter  bring  any 
suit  he  may  be  advised  to  recover  for  any 
loss  be  may  sustain,  because  of  detect  of 
title  to  any  portion  of  tlie  land  sold  and 
exchanged,  whereby  either  party  may  be 
deprived  of  the  benefit  of  his  purchase  by 
adverse  claimants.  ** 

3.  The  third  assignment  oferroristo  the 
action  of  the  dreuit  court  in  directing  ex 
wero  motu  an  issue  out  of  chancery  to  be 
tried  at  the  bar  on  the  common-law  side 
of  the  court  instead  of  itself  hearing  and 
deciding  the  case.  The  unsworn  answer  of 
tbe  defendant  Meek  carried  with  it  no 
weight  as  evidence,  and  amounted  only 
to  a  denial  of  the  allegations  In  the  bill. 
The  depositions  were  all  In,  and  the  case 
bad  been  8Ubmltt<>d  for  decision  in  vaca- 
tion :  bat  the  evidence  was  pointedly  con- 
flicting, and  the  case  might  well  and  rea- 


sonably appear  to  the  chancellor  to  be 
one  in  which  it  was  especially  proper  for 
the  Intervention  of  a  Jury  to  pass  upon 
the  credibility  of  the  witnesses.  The  issues 
submitted  were  appropriate,  and  we  are 
of  opinion  that  this  objection  is  also  un- 
tenable. SnouRer  v.  Hansbrongh,  79  Va. 
166. 

Passing  by  several  assignments  of  error 
which,  in   our  view   of  the  case,  are   of 
minor  importance,  wn  come  to  tbe  tenth 
and  last  objection  taken  totbedecree  com- 
plained of,  which  is  that  the  circuit  conrt 
erred  in  refusing  to  set  aside  the  verdict 
of  the  Jury  on  the  ground  that  it  wan 
contrary  to,  and  notsupported  by,  tbe  evi- 
dence, and  was  contrary  to  tbe  law,  and 
because  of  the  misdirection  of  the  court  in 
its  rulings  during  tbe  trial.    The  mate- 
rial charges  in  the  bill,  and  on  which  the 
decision  rested,  have  already  been  stated ; 
but,  for  the  sake  of  convenience  and  pre- 
cision, we  have  briefly  restated  them  as  fol- 
lows:   That  Meek  assnred  Spracher  that 
the  tract  contained  800  acres ;  that  there 
were  800  acres  of  cleared  land  within  the 
tractsoutb  of  Stoney Ridge;  thatSpracber 
relied  on  tbese  assurances,  and  was  in- 
duced by  them  to  make  tbe  purchase;  but 
that  these  assurances  were  false  in  that 
the  tract   contained   less  than  700  acres, 
and  that  there  were  only  about  160  acres 
of  cleared  land  within  the  tract  south  of 
Stoney  Ridge,  and  that  Meek  knew  they 
were  false  when  he  made  them.     At  tbe 
trial  of  the  issues  before  the  Jury,  Joseph 
B.  Oreever  testified  that  he  was  to  bave 
one-third  of    the  cleared    land  south  of 
Stoney  Ridge  and  one-balf   of  tbe  other 
land.    That  be  was  indnced  to  pay  about 
$4,000,— more  for  the  land  be  would  bave 
done, — by   the    statement    made.     Tbat 
there  were  8U0  acres  of  tbe  cleared  land. 
That  witness  relied  on  Meek's  statement, 
and  it  was  affirmed  by  Meek.  That  be  did 
not  look  at  the  land   with  a  view  to  es- 
timate it  in  any  one  boundary  when  be 
was  there.  TliatheaddSpracherneveraur- 
veyed  it.    That,  had  he  not  relied  on  the 
statement  tbat  there  were  800    acres  of 
the  improved    land,  be  would  not  have 
given  the  price  he    did.    That  he  never 
heard  of  700  acres  until  the  depositions 
were  taken.    That  Meek  never  remarked 
to  witness  that  there  might  not  be  but 
700  acres.    That,  when  the  title-bond  was 
drawn,  Meek  said:  "There  might  not  be 
800  acres,  but  what  if  there  were  not?" 
That  witness  replied,  "We  have  traded 
on  the  basis  of  800  acres,  and  we  want 
it,"  and  Meek  snid,"Draw  np  the  title- 
bond  for  800  acres."    That  witness' rea- 
son does  not  appear  in  the  title-bond  nor 
in  the  deed.    That,  if  tbe  plaintiff  succeeds 
in  this  case,   witness  gets  the  damaseR. 
That  Meek  valued  the  800  acres  of   Im- 
proved land  south  of  Stoney  Ridge  at  980 
per  acre.     That    witness'  mind  was  di- 
rected to  tbe  improved  land,  and  be  said 
he  did  not  think  there  were  800  acres   of 
Improved  laud  south    of   Stoney   Ridge. 
That  Meek  asserted  that  it  was   there. 
That  it  bad  been  surveyed  for  a  lunatic 
asylum.    That  the  matter  was  discusaed 
then  and  there.    That  Spracher  seemed  to 
think     Meek     was    right,    and    witness 
yielded,  and  that  the  parties  agreed  on  tbat 
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basis.  That  Meek  named  Alexander  St. 
Clair  as  one  of  the  parties,  who  snrreyed 
the  land,  and  told  him  that  the  300  acres 
were  there.  W.  L.  Spracher  testified  that 
he  had  booRht  300  acres  of  cleared  land 
OQ  the  south  side  of  Stoney  Ridfie  from 
Joseph  Meelf,  priced  at  $30  per  acre;  that 
Ueelv  affirmed  that  800  acres  were  there, 
told  where  the  lines  were,  and  that  it  had 
beensarveyed  byOrat  Mustard,  Alexander 
St.  Clair,  and  another  man;  that  witness 
relied  on  Meek's  representations,  and  that 
they  contracted  on  that  basis;  that  they 
priced  the  land  in  the  three  parcels,  300 
acres  at  f30  per  acre,  200  acres,  at  912  per 
acre,  and  300  acres,  at  $8  per  acre,  mak- 
ing in  all  f  18,800:  that  witness  grumbled, 
and  Meek  deducted  $300;  that  witness 
bad  agreed  that  Greever  should  have  one- 
third  of  the  cleared  land,  which  agreement 
was  known  to  Meek ;  that  Meek  figured 
and  priced  the  land  to  witness  on  the 
basis  of  900  acres:  that  witness  let  Meek 
hare  land  which  they  valued  at  $11,200, 
and  Oreever's  land  for  $2,300,  making  $13,- 
SOO  for  the  Bluestone  land;  that  he  and 
Greeverdid  not  surrey  the  land.  Alexan- 
der St.  Clair  testified  that  he  never  told  Jo- 
seph Meek  that  Mustard  and  witness  had 
surveyed  thedearpd  land  south  of  Stoney 
Ridge,  and  that  it  contained  •%0  acree,aDd 
that  be  had  seen  Meek  over  there  two  or 
three  times  a  year.  The  report  of  the 
connty  surveyor  of  Tazewell  county 
shows  that  the  tract  of  land  sold  by  Jo- 
seph Meek  toW.L.  Spracher  and  conveyed 
by  deed  of  IStb  December,  1885,  contains 
606.68  acres,  and  that  869.27  acres  of  same 
lies  sooth  of  Stoney  Bldge;  and  that  of 
the  latter  there  are  172.27  acres  of  cleared 
land.  This  was  all  of  the  plaintitTs  parol 
evidence  before  the  Jury.  The  deposi- 
tions taken  on  behalf  of  the  plaintiff  are 
substantially  to  the  same  effect. 

On  behalf  of  the  defendant  Meek,  his 
own  deposition  was  read  to  the  jary, 
wherein  he  deposed  that  he  represented 
that  the  tract  contained  700  acres;  that 
the  old  papers  called  for  800  acres ;  that 
Spracber  insisted  that  witness  should  tAga 
the  title-bond  for  800  acres;  that  hewanted 
the  entire  Blnestone  tract  for  bis  land  in 
Bnrk's  Garden;  that  it  did  not  matter 
how  much  was  there  they  were  willing  to 
take  tlie  witness'  tract  of  land  for  their 
tract,  and  pay  taim  $2,800;  that  there  was 
something  said  about  the  land  on  the 
south  side  of  Stoney  Ridge,  and  that  wit- 
ness may  have  told  them  that  there  were 
800  acres  on  the  south  side,  and  that  at 
the  same  time  witness  told  them  that  he 
had  never  had  it  surveyed ;  that  it  was 
mere  guess-work  with  him  as  to  the 
cleared  land ;  that  he  never  told  them 
there  were  300  acres  of  it  on  the  sou  th  side, 
but  that  there  were  800  acres  of  land  on 
the  south  side  of  the  ridge;  that  he  never 
bad  any  contract  with  Greever,  bat  sup- 
posed be  was  acUngtor  Spracher  if  for  any- 
body; that  Spracher  told  witness  that  be 
bad  beenoverand  examined  the  Bluestone 
land,  and  that  he  and  Greever  had  sur- 
veyed a  part  of  it ;  that  witness  learned 
from  Alexander  St.  Clair  that  there  were 
abontaOOacres  of  land  on  the  south  side  of 
Stoney  Bidge.  but  that  he  did  not  say 
that  there  was  that  much  cleared  or  im- 
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proved  land  or  anything  about  that,  and 
that  witness  never  represented  to  Spracher 
that  St.  Clair  and  others  had  surveyed  this 
land.  J.  R.  Meek,  a  son  of  Joseph  Meek, 
testified  that  he  was  present  only  a  part  of 
the  time  the  trade  was  going  on,  and  did  not 
hear  all  that  was  said,  and  did  not  remem- 
ber having  heard  his  father  tell  Spracber 
or  Greever  that  there  were  300  acres  of 
cleared  land  south  of  Stoney  Bidge;  that 
Greever  wrote  the  title-bond,  and  that 
witness  wrote  the  notes  for  the  $2,300; 
and  this  was  the  substance  of  the  testi- 
mony before  the  jury  on  behalf  of  the  de- 
fendant Meek. 

In  rebuttal,  the  plaintiff  Introduced  the 
county  surveyor,  H.  P.  Britain,  who  tes- 
tified to  the  accuracy  of  bis  survey,  the 
result  of  which  has  already  been  slated. 
The  plaintiff  also  introduced  J.  E.  McDon- 
ald and  W.  E.  Bane,  owners  of  laud  ad- 
joining the  Bluestone  tract,  who  testified 
to  nothing  material  to  the  issues. 

Sach  was  substantially  the  evidence  ad- 
duced before  the  jury,  and  upon  which, 
together  with  the  documentary  evidence, 
the  jury  returned  their  verdict  to  the  effect 
that  the  plaintiff  had  been  induced  to  pur- 
chase the  Bluestunetractof  land  by  means 
of  the  fraudulent  mlsrepreseatatlons  of  the 
defendant  Joseph  Meek  made  to  the  plain- 
tiff, or  his  agent,  by  said  Meek,  as  to  the 
quantity  of  land  in  said  tract,  and  as  to 
the  quantity  of  cleared  land  therein,  soutb 
of  Stoney  Bidge,  and  that  the  plain  titi 
had  sustained  damage  by  reason  thereof. 
This  verdict  was  certified  to  the  said 
chancery  side,  and  was  approved  thereby. 
And  it  was  this  verdict  that  the  defendant 
Meek  asked  the  court  below  to  set  aside 
as  being  contrary  to  the  law  and  the  evi- 
dence. And  it  is  the  refusal  of  that  court, 
in  whose  presence  all  this  evidence  was 
given,  to  allow  the  motion  which  is  as- 
signed by  counsel  for  the  appellant  as  er- 
ror, for  which  the  decree  of  that  court. giv- 
ing effect  to  said  verdict,  should  be  re- 
versed. But  we  are  of  opinion  that  there 
is  no  error  in  the  action  uf  thecourt  below 
in  refusing  to  disturb  the  verdict. 

There  are  in  the  petition  several  assign- 
ments of  error  fonuded  on  rulings  of  the 
court  below  as  to  the  admission  and  re- 
jection of  evidence,  and  as  to  giving  and 
refusing  to  give  to  thejury  certain  Instrac- 
tions.  After  a  careful  examination  of 
each  of  these  objections  predicated  upon 
the  action  of  the  court  below  in  either  ad- 
mitting or  rejecting  evidence,  or  in  giving 
or  refusing  to  give  Instructions,  we  have 
failed  to  discover  any  error  for  which  the 
decree  complained  of  should  be  reversed. 
Nor  do  we  see  bow  the  verdict  of  the  jury 
could  have  been  affected  by  these  rulings, 
or  either  of  them.  The  solution  of  the 
question,  the  Issues  submitted  to  the  jury, 
depended  upon  the  credibility  of  the  wit- 
nesses, and  of  this  the  jury  were  the  appro- 
priate judges,  and  they  have  legitimately 
responded  by  their  verdict.  In  Snoufler 
v.  Han8brough,79  Va.  166,  this  court  lield, 
as  it  had  repeatedly  held  before,  that 
where,  because  of  a  confiict  of  testimony, 
an  issue  is  directed,  the  solution  of  which 
depends  upon  the  credibility  of  witnesses, 
and  the  verdict  is  sanctioned  by  the  trial 
court,  the  settled  rule  is  that  the  appel- 
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late  court  will  consider  not  merely  wheth- 
er the  evidence  warrants  the  verdict,  but 
also  whether,  upon  the  whole,  further  In- 
vestigation is  necessary  to  justice;  and 
though  there  may  have  been  misdirection 
or  improper  rejection  ot  evidence  It  will 
not  grant  a  new  trial,  it,  on  considering 
the  evidence,  including  that  rejected,  the 
verdict  appea  re  righ  b.  In  the  present  case, 
as  already  Intimated,  we  are  ot  opinion 
that  the  evidence  warranted  the  verdict 
ot  the  jury,  and  that  the  same  is  right. 
We  are,  theretore,  ot  opinion  that  the  de- 
cree complained  of  Is  without  error,  and 
the  same  must  bo  affirmed. 


Sbrqbant  et  ux.  v.  Dbnbt  et  «/. 
(Supreme  Court  of  Appeals  vf  VirQinia.    Deo. 

11,  loVMI* ) 
HbcHjLNIC'8  LiBN — SiPARATB  L0T8. 

Under  C!ode  Va.  1878,  o.  116,  i  8,  wUch 
provides  that  peraons  "performing  labor,  or  fur- 
nishing materials,  for  the  construutloD,  repair,  or 
improvement  of  any  building,  or  other  property, 
shall  have  a  Hen  npon  such  property,"  a  subcon- 
tractor who  furnishes  materials  for  the  oonstrao- 
ti(m  of  two  bouses  erected  under  a  sinarle  contract 
on  lots  on  opposite  sides  of  a  street  has  a  joint 
lien  on  both  nouses  and  lots  tor  the  entire  amount 
of  materials  furnished  for  both  houses. 

Appeal  trom  circuit  court  ot  city  ot  Nor- 
folk. 

Borland  &  WtlcoTi,  tor  appellants. 
HannaaaoB  dt  Heath,  tor  appellees. 

Lbwib,  p.  This  was  a  suit  in  equity  In 
the  circuit  court  of  Norfolk  city,  bronglit 
by  the  appellee  Denby,  a  subcontractor 
and  material-man,  to  enforce  a  mechanic's 
lien.  The  case,  briefly  stated,  is  as  follows: 
In  July,  1887.  Mrs.  Elisabeth  F.  Sergeant, 
being  the  owner  of  two  lots  In  Norfolk, 
one  situate  on  the  east  side,  the  other  on 
the  west  side,  ot  Boush  street,  contracted 
through  her  husband  and  agent,  William 
H.  Sergeant,  with  Dykes  &  Wicklns. 
general  contractors,  to  construct  and  to 
tomisb  all  the  materials  requisite  tor  the 
completion  ot  two  two-story  brick  dwell- 
ings thereon.  The  contract  was  not  tor 
BO  much  money  tor  each  house,  but  the 
agreement  was  "  that  the  price  of  said  ma- 
terials, and  ot  doing  and  putting  up  ot  said 
work,  shall  be  95,214,  payable  in  install- 
ments." The  house  on  the  west  side  ot  the 
street  was  completed  early  In  January, 
188S;  that  on  the  east  side,  not  until  sev- 
eral weeks  afterwards,  tu-wlt,  on  the  27th 
ot  that  monfeb.  Dykes  St  Wicklns  con- 
tracted with  the  plaintiff  to  furnish  certain 
materials  for  the  work,  which  was  done; 
and  within  80  days  after  tbecompletlon  ot 
the  last-mentioned  house,  to-wlt,  on  the 
23d  ot  February,  he  filed  his  claim  ot  lien 
in  the  proper  clerk's  office,  and  gave  no- 
tice thereof,  as  required  by  the  statute. 
The  lien  claimed  was  a  joint  lieu  on  both 
houses  and  lots.  The  object  ot  the  suit 
was  to  enforce  this  lien,  and  the  single 
question  is  as  to  its  validity.  The  defense 
in  the  court  below  was,  and  tbesame point 
is  made  by  Sergeant  and  wife,  the  appel- 
lants here,  that  the  alleged  lien  is  void,  be- 
cause, they  say,  a  joint  lien,  in  such  a 
case,  isnot  given  by  the  statute;  but  that, 
it  a  lien  is  claimed  at  all,  it  must  be  a  sep. 


arate  and  distinct  lien  on  each  buOding 
for  the  amount  of  the  materiads  actually 
delivered  tor  Its  construction.  The  lien 
was  claimed  under  the  third  section  ot 
chapter  116  of  the  Code  of  1873,  which  pro- 
vides that  "all  artisans,  builders,  mechan- 
ics, lumber  dealers,  and  others  performing 
labor,  or  furnishing  materials,  for  the 
construction,  repair,  or  improvement,  ot 
any  building  or  other  property,  shall 
have  a  lien,  as  hereinafter  provided,  up- 
on such  property,  and  so  much  land 
therewith,  as  shall  be  necessary  for  the 
convenient  use  and  enjoyment  ol  the 
premises,  tor  the  work  done  and  materials 
famished,"  etc.  We  do  not  concur  in  the 
appellant's  view  as  to  the  proper  con. 
strnctiou  ot  this  statute,  and  we  are  ot 
opinion  that  the  decree  oftheclrcuitcuurt, 
maintaining  the  lien,  is  right.  There  was 
no  separate  contract  between  the  owner 
and  the  general  contractors  tor  each 
house,  nor  was  there  any  provision  in  the 
contract  that  a  separate  account  tor  each 
house  should  be  kept.  But  the  contract 
was  for  an  entire  work,  and  the  contract 
between  the  general  contractors  and  the 
plaintiff  was  of  the  same  nature:  that  Is, 
for  materials,  not  tor  each  house  separately, 
bat  tor  the  entire  work  tor  which  they 
bad  contracted  with  the  owner.  It  is 
clear  theretore  that,  as  between  the  gen- 
eral contractors  and  the  owner,  the  two 
buildings  mnst  be  considered  as,  in  effect, 
one  piece  of  work,  and  that  the  right  aX 
the  former  to  a  joint  Hen  on  both,  tor  any 
balance  due  them,  upon  complying  with 
the  terms  of  the  statute,  coald  not  have 
beensnccesstully  controverted.  Indeed,  in 
such  a  case,  the  lien  must  be  joint  or  not 
at  all ;  tor,  although  the  lien  Is  a  creature 
ot  the  statute,  it  mnst  have  its  founda- 
tion In  a  contract.  Hence  it  must  corre- 
spond with  the  contract,  as  has  been  de- 
cided by  other  courts  in  analogous  cases 
upon  statutes  similar  to  ours.  In  Pen- 
nock  V  Hoover,  5  Rawle,  291,  the  right  to 
a  joint  Hen  upon  several  houses,  the  prop- 
erty of  the  same  person,  was  maintained, 
although  the  statute  of  Pennsylvania  pro- 
vided that  "every  dwelling-house  or  other 
building  [using  the  singular  number]  shall 
be  subject  to  the  payment  ot  the  debts 
contracted"  for  building  It.  And  to  the 
same  eflect  is  Phillips  v.  Gilbert,  101  U.  S. 
721.  In  that  case,  ajolnt  Hen  was  claimed 
by  a  general  contractor  on  six  houses  and 
lots  in  the  city  of  Washington,  under  an 
act  ot  congress  which  gave  a  lien,  upon 
certain  conditions,  to  any  person  who 
should,  by  virtue  ot  a  contract  with  tbe 
owner  of  any  building,  perform  labor  or 
furnish  materials  for  Its  construction  or 
repair.  The  validity  ot  tbe  Hen  waa  con- 
tested on  the  ground  that  the  claim  of  lien 
was  made  in  gross,  without  specifically 
setting  forth  the  amouqt  claimed  upon 
each  lot.  But  the  supreme  court,  speak- 
ing by  Mr.  Justice  Bradlrt,  held  that 
there  was  nothing  in  this  objection ;  that 
the  contract  was  one,  and  related  to  all 
the  baHdIngs  as  an  entirety,  and  not  to  tbe 
particular  buildings  separately ;  that  the 
whole  row  was  a  "building, "  within  tbe 
meaning  of  tbe  statute,  from  having  been 
united  by  tbe  parties  In  one  contract  as 
one  general  piece  ol  work.    See,  also,  Pbl). 
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M«M;h.  LleDS,  (2d  Ed.)  $  369.  In  tbe  cases 
just  mentioned  the  lotB,  it  la  true,  were 
contignoas,  but  we  perceive  no  dlBtlnction 
in  principle  between  a  case  of  that  sort 
and  one  like  the  present,  where  the  lots 
are  separated  by  a  street  in  the  same  city; 
tor  it  is  not  so  moch  the  location  of  the 
premises  as  the  contract  between  the  par- 
ties tbat  determines  whether  the  lien  mnat 
be  joint  or  seyeral.  The  case  of  Cham- 
bers r.  Yamall,  15  Pa.  St.  266,  referred  to  by 
appellant's  coansel,  was  decided  npon  tbe 
peculiar  ianiraagre  of  tbe  Pennsylvania  act 
of  1836,  and  is  therefore  not  in  point.  Nor 
is  tbe  case  affected  by  the  fact  that  the 
plaiutifl  is  a  subcontractor.  The  general 
-contractors,  by  virtue  of  their  contract 
with  tbe  owner,  had  implied  authority  to 
-contract  with  him  as  they  did.  and  tliat 
contract  constitutes,  under  our  statute,  a 
sufficient  foundation  for  the  lien  asserted. 
Phil.  Mech.  Liens,  (2d  Ed.  )  §6();  Railroad 
<:o.  Y.  Miller,  80  Va.  821 ,  881.  Decree  affirmed. 


BooLWARE  et  at.  v.  Jewbtt. 
-(Supreme  Court  of  Appeals  (tf  Virglmia.   Dec. 

11,  mo.) 

Appbai<— Rayuw— CBBTinoATB  or  Evidbnob. 
In  an  action  for  commission  for  a  sale  of 
land  made  by  a  third  person,  plaintiff  testified 
tbat  the  sale  was  made  while  he  was  defendant's 
agent,  ander  a  contract  giving  him  a  commission, 
whether  the  land  was  sold  by  him  or  any  one 
else,  which  defendant's  testimony  denied.  The 
vrardict  was  for  plaintiff,  and  the  court  refused  a 
new  trial.  BeM,  under  Code  Va.  }  8484,  which 
provides  that  a  certUloate  of  tbe  evidence  shall 
oe  considered  on  appeal  as  a  demotrer  to  the  evi- 
-deooe,  tbat  the  lodgment  should  be  affirmed. 

B.  H.  Marshall,  for  plaintiffs  in  error. 
Edgar  Allan  and  B.  H.  Naab,tov  defendant 
in  error. 

Lact,  J.  This  is  a  writ  of  error  to  a 
Jad^ment  of  the  circuit  court  of  the  dty  of 
Richmond  rendered  on  the  IStb  day  of  No- 
vember, 1889.  The  case  is  as  follows:  In 
May,  1888,  the  defendant  in  error  insti- 
tuted his  action  in  aasampatt  asalnst  the 
plain  ttlfs  In  error  for  tbe  sum  of  f  1,600,  for 
services  rendered  by  him  to  tbe  said  plain- 
titfft  In  error,  at  their  request.  In  selling 
certain  lands  mentioned  and  described  in 
the  evidence,  and  collecting  rente,  and 
banting  np  buyers.  Tbe  plaintiff  in  the 
action,  the  defendant  in  error  here,  offered 
evidence  tending  to  prove  his  claim,  and, 
on  tbe  otlier  hand,  tbe  defendants  to  the 
action  offered  evidence  tending  to  contra- 
dict tbe  evidence  of  tbe  plaintiff,  and  to 
show  that  the  said  services  were  not  ren- 
dered as  claimed ;  but,  upon  the  trial,  the 
jury  in  the  case  found  on  the  issues  Joined 
for  the  plaintiff,  and  assessed  his  damages 
at  $1,896,  subject  to  an  offset  of  $70.88, 
wliereupon  the  defendants  moved  tbe 
court  to  set  aside  tbe  verdict,  and  grant 
them  a  new  trial,  bot  tbe  court  declined 
tn  dlatnrb  tbe  verdict,  and  rendered  )adg- 
ment  tbereon  in  accordance  with  its  terms, 
when  tbe  defendants  excepted  to  the  said 
action  of  tbe  court,  and  asked  the  court  to 
certify  tbe  evidence  In  tbe  case,  whicb  was 
done,  and  tbe  said  defendants  then  applied 
for  and  obtained  a  writ  ol  error  to  this 
conrt. 


The  plaintiffs  in  error  admit,  and  the 
defendant  in  error  claims,  that,  by  the 
statute  in  such  case  made  and  provided,  a 
certificate  of  the  evidence  in  a  case  at  the 
trial  Is  considered  in  this  court  as  a  de- 
murrer to  the  evidence.  Code  Va.  §  3484.  In 
such  case,  us  has  been  often  decided  by  this 
conrt  from  an  early  day,  "  this  court  is  to 
consider  the  demurrer  as  if  the  demurrant 
has  admitted  all  that  could  have  been  rea- 
sonably Inferred  by  the  jury  from  the  evi- 
dence given  by theother  party,  and  waived 
all  theevidenceon  bis  part  thatcontradicts 
that  offered  by  the  other  party,  or  the 
credit  of  which  is  Impeached,  and  all  in- 
ferences from  bis  own  evidence  which  do 
not  necessarily  result  therefrom."  Iron 
Co.  V.  Hoover,  82  Va.  449;  Clark  v.  Rail- 
road Co.,  78  Va.  712;  Railroad  Co.  v. 
Moore,  Id.  95,  and  the  cases  cited.  Tbe 
evidence  in  this  case  was  conflicting.  The 
plaintiff,  to  sustain  his  action,  testified 
that  defendants  employed  him  to  take 
charge  of  the  property  of  the  Chesterfield 
Coal  &  Iron  Mining  Company  in  tbe  coun- 
ty of  Chesterfield,  to  keep  off  trespassers 
therefrom,  to  pay  taxes  thereon,  to  rent 
out  the  property,  and  collect  tbe  rents 
therefrom,  and  to  make  sale  of  the  proper- 
ty, subject  to  the  approval  of  the  defend- 
ants; that  he  was  to  be  paid  for  his  serv- 
ices 10  per  cent,  upon  the  grora  amounts 
of  all  rents  collected,  and  6  per  cent,  npon 
the  sales  of  all  tbe  lands  belonging  to 
the  company  made  during  tbe  continuance 
of  his  agency  by  him  or  others,  and  be 
was  to  endeavor  to  sell  all  of  the  said 
lands:  and  admitted  on  cross-examina- 
tion that,  when  one  of  the  defendants  told 
bim  (the  plaintiff)  that  tbe  prospective 
purchaser  bad  expressed  a  deeire  that  bis 
negotiations  should  be  kept  secret  from 
bim,  (the  said  plaintiff,)  he  (the  said  plain- 
tiff) had  then  said:  "Then  it  is  a  con- 
spiracy to  defraud  me  out  of  my  commis- 
sions." Tbe  defendants  testified  that  tbe 
property  bad  been  sold  to  the  said  pros- 
pective purchaser  at  a  price  vthich  turned 
out  to  be  $27,900;  tbat  the  price  had  been 
$70,000,  $50,000,  and  was  reduced  at  last  to 
thesum  of  $30,(100,  which  had  resulted  on  ac- 
count of  a  detect  in  the  title  as  to  a  part 
of  one  tract;  and  positively  denied  that 
they  bad  ever  agreed  to  pay  any  commis- 
sions to  the  plaintiff  on  lands  not  sold  by 
him,  but  sold  by  others,  as  this  actually 
was;  and  declared  that  the  said  lands  had 
been  In  thehands  of  several  agencies  at  the 
same  time.  But  the  jury,  passing  npon 
the  evidence  adduced  before  them,  ren- 
dered a  verdict  In  favor  of  the  plaintiff  for 
$1,895,  which  is  5  per  cent,  upon  tbe  actual 
amount  realized.  The  evidence  being  thns 
conflicting  and  contradicting,  the  judge 
who  presided  at  the  trial  declined  to  dis- 
turb the  verdict,  and  rendered  judgment 
accordingly,  and  the  case  is  here  npon  a 
writ  of  error  to  that  action  of  the  court 
below,  and  must  be  considered  here  npon 
tbat  rule  as  to  a  demurrer  to  the  evidence 
prescribed  by  section  34S4  of  the  Code  of 
Virginia.  This  question  being  dependent 
npon  the  weight  of  parol  evidence,  and 
the  credibility  of  witnesses,  the  verdict  ar- 
rived at  by  the  jury  cannot  be  disturbed 
here,  unless  it  is  plainly  wrong,  and  the 
error  perceived  is  palpable  and  obvious. 
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and  the  resnit  arrived  at  1b  without  evi- 
dence to  Bupport  it,  or  plainly  against  the 
evidence.  The  verdict  rendered  by  the 
Jury  is  supported  bj-  the  evidence  of  the 
plaintiff,  and  if  we  must  strilce  out,  under 
the  rule  of  evidence  prescribed  by  the  law, 
the  evidence  of  the  defendants  which  flatly 
contradicts  it,  then  the  verdict  mast 
stand,  and  the  }ud|Ement  of  the  circuit 
court  must  be  aiMrmed. 

Lewis,  J.,  concurs  In  result. 


Bransfobd,  Treasurer,  v.  Kam  et  aJ.,  (ten 
cases.) 

(Supreme  Court  of  Appeal*  cf  Virginia.    Deo. 
U,  1890.) 

Wart  OF  Ebbob— WaHN  Lu»— AffbaIiAblb 

JCDOHBKTS. 

1.  Where  ]adg^neut  is  entered  upon  sstipala- 
tion  for  judgment  in  accordance  with  the  decis- 
ion in  another  case  no  writ  of  error  lies. 

2.  Where  the  record  does  not  show  that  the 
defeated  party  excepted  at  the  trial,  the  refusal 
of  the  judge  to  sign  his  bill  of  exceptions  cannot 
be  assigned  as  error. 

3.  In  a  suit  before  a  magistrate  to  recover 
money  paid  tor  taxes  under  protest  after  ooupons 
have  Deien  tendered  iii  payment  and  refused,  the 
Indgment  of  the  corporatiou  court  on  appeal  Is 
final,  where  the  oonstltationality  of  a  statute  is 
not  called  in  question. 

Error  to  corporation  court  of  Liyncb> 
burg. 

£.  A.  Ajrrea,  Atty.  Gen.,  for  plaintiff  in 
error.  H'.  W.  Larkta,  for  defendants  in 
error. 

HiiNTON,  J .  This  case  and  nine  others, 
fire  of  which  were,  like  this,  appeals  from 
warrants  brought  before  a  magistrate  to 
recover  money  paid  for  taxes  under  pro- 
test, after  coupons  in  payment  of  the 
said  taxes  had  been  tendered  and  refused, 
and  four  of  which  were  actions  of  aa- 
aawpait  brought  in  the  corporation  court 
of  Lynchburg,  for  the  same  purpose, 
were  heard  upon  the  records  in  the  several 
cases  and  a  motion  to  dismiss.  This  mo- 
tion is  in  writing,  and  there  are  filed  with  it 
the  depositions  tif  T.  J.  Klrkpatrlck  and 
otbero,  showing  that,  under  an  agreement 
of  counsel  in  the  court  below,  it  was  un- 
derstood that  judgments  were  to  be  en- 
tered in  the  nine  cases  above  mentioned 
tor  the  plaintiffs  or  defendants,  according 
as  the  result  in  this  case  might  be  for  the 
one  or  the  other,  and  it  seems  to  us  con- 
sistently with  this  agreement  no  appeals 
or  writs  of  error  could  be  asked  of  this 
court  as  to  the  said  nine  cases,  but  that, 
on  the  contrary,  a  wrltof  errormlghthave 
been  asked  for  in  this  case,  and  the  nine 
other  cases  have  been  allowed  to  remain 
to  abide  the  result  In  this  case. 

It  is  insisted,  however,  for  the  plaintiO 
In  error,  that  the  court  below  erred  in  re- 
fusing to  sign  his  10  several  bills  of  excep- 
tions, which  heuudertiikes  to  make  a  part 
of  the  record  by  tlie  afBdavit  of  counsel, 
made  more  than  a  month  after  the  Judg- 
ments had  been  entered,  and  some  time 
after  the  adjournment  of  the  court.  There 
is  an  objection  which  Is  absolutely  fatal 
to  tbls  pretension  of  the  plaintiff,  for  the 
record  fails  to  show  that  the  piaintlB  In 
error  either  excepted  or  reserved  the  point 


at  the  proper  time  in  the  course  of  the 
trial.  Jones  v.  Com.,  ante,  236,  (decided 
at  this  term;)  Page  ▼.  Clopton, liO Orat. 
415;  4Mln.  Inst.  745. 

But,  apart  from  this  objection,  the  rec- 
ords in  these  cases  show  that  the  amount 
Involved  in  each  of  tbemis  below  the  sum 
of  fuOO,  and  therefore  not  sufSclent  to  give 
this  court  jurisdiction  of  them. 

As  to  the  six  cases  wblcb  were  appeals 
from  the  judgments  of  the  magistrates, 
they  are  also  Improperly  here,  for  another 
reason,  namely,  because,  the  constitution- 
ality  of  no  statute  being  called  Jn  ques- 
tion, the  decision  of  the  corporation 
court  of  Lynchburg  was  necessarilv  final. 
Mcintosh  V.  Braden,  80  Va.  217.  For 
these  reasons,  the  writs  of  error  in  these 
10  cases  were  improvidently  awarded,  and 
must  be  dismissed. 

Lact,  J.  I  concur  In  the  results  of  the 
opinion,  upon  the  ground  that  the  amount 
in  controversy  in  each  case  covered  by 
the  appeal  is  less  than  9<i00,  the  Jurisdic- 
tional amount  prescribed  by  the  constitu- 
tion as  the  limit  of  the  jurisdiction  of  this 
court,  and  the  constitutionality  ot  no  law 
is  drawn  tai  question. 


Jones  v.  Templb. 

(Supreme  Court  of  Appeale  of  Virginia.    Dec 
11,  1890.) 

EraonoHT— Tbxaht  at  Will  —  Dbmaxd  ow  Pos- 

SBSSIOX. 

One  who  has  taken  possession  of  land  under 
a  parol  contract  of  purchase  from  the  owner  can- 
not be  ejected  at  tbe  suit  of  a  grantee  of  the 
owner,  where  there  has  been  no  previous  demand 
for  possession,  since  he  is  the  owner's  tenant  at 
wilt 

E.  P.  Buford,  for  appellant.  R.  Tarn- 
ball,  for  appellee. 

Lact,  J.  This  is  a  writ  of  error  to  a 
Judgment  of  the  circuit  court  of  Brunswick 
county  rendered  on  the  IRtb  day  of  Octo- 
ber, 1K89.  In  March,  1889,  the  defendant 
in  error  filed  his  declaration  in  ejectment 
against  the  plaintiff  in  error,  for  tbe  re- 
covery of  the  possession  of  a  certain  tract 
of  land  in  Brunswick  county.  At  the  term 
ot  the  court  following,  the  defendant 
pleaded  not  guilty.  At  the  trial  of  the 
case,  after  the  plaintiff  bad  introduced  a 
deed  to  the  said  tract  of  land  executed  tu 
bim  by  one  Robert  H.  Jones,  on  the  lOtb 
day  of  October,  1888,  duly  recorded,  the 
defendant  offered  to  prove  "that  above 
eighteen  years  ago  he  entered  into  a  cer- 
tain parol  agreement  with  the  said  Robt. 
H.  Jones  wherein  the  said  Robt.  H.  Joues 
contracted  to  sell  the  said  tract  ot  land  to 
the  defendanttorthe  sum  ot$55,and  there- 
upon put  the  defendant  in  possession  of 
the  said  land ;  and  that  the  defendant  has 
continued  to  hold  possession  undisturbed 
of  this  land  until  the  institution  of  this 
suit,  and  has  never  received  any  notice  to 
surrender  the  possession  of  the  said  land 
previous  to  the  institution  of  this  suit. " 
All  of  this  evidence  thecourt  excluded  from 
the  jury,  upon  the  ground  that  the  same 
was  inadmissible  unless  the  defendant  in- 
troduced a  contract  in  writing  between 
him  and  the  said  Robert  H.  Jones,  where- 
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opon  the  defendant  excepted,  and,  Judg- 
ment going  for  the  plaintltf,  the  aaid  de- 
fendant applied  for  and  obtained  a  writ 
of  error  to  this  court. 

The  said  ruling  of  the  said  circuit  court 
of  Brunswick  was  plainly  erroneous.  The 
d^endant  having  come  into  possession 
lawfully,  with  the  consent  of  the  owner  of 
the  land,  under  a  parol  contract  for  the 
purchase  of  the  land  In  question,  he  had  a 
rif^ht  to  be  there  until  his  possession 
should  become  unlawful;  and,  as  to  this 
question,  it  was  Immaterial  whether  the 
contract  was  in  writing  or  by  parol,  as 
this  question  does  not  arise  under  sections 
2741,  2742,  and  2743  of  the  Code  of  Virginia, 
which  provide  tor  the  equitable  defense  at 
law,  which  entitles  the  defendant  to  a  deed 
In  court  of  equity,  provided  the  defendant 
has  given  the  notice  required  by  the  2743d 
section  of  the  Code,  supra.  This  question 
does  not  arise  under  the  statute  cited 
above,  and  the  same  does  not  affect  it. 
But  In  England,  at  the  common  law,  a 
person  entering  under  a  contract  for  the 
purchase  of  an  estate,  (with  which  he  has 
not  complied,)  with  the  consent  of  the 
vendor,  was  deemed  a  tenant  at  will. 
Tenancy  at  will  is  where  lands  or  tene- 
ments are  let  by  one  man  to  another,  to 
have  and  to  hold  to  him  at  the  will  of  the 
lessor,  by  force  of  which'  lease  the  lessee  is 
in  possession.  In  this  case  the  lessee  is 
called  a  "tenant  at  will,"  because  he  hath 
no  certain  nor  sure  estate,  for  the  lessor 
may  pat  him  out  at  what  time  it  pleaseth 
him.  And  estates  at  will  may  arise  by 
implication,  as  well  as  by  express  words. 
Thus,  if  a  tenant  for  years  holds  over  his 
term,  and  continues  xo  pay  rent  as  before, 
such  payment  and  acceptance  of  rent  will 
amount  to  a  lease  at  will.  And,  upon  simi- 
lar principles,  a  person  entering  under  a 
contract  of  purchase  which  hehaanotcoro- 
plied  with  would  be  a  tenant  at  will,  for 
the  possession  of  the  tenant  is  by  virtue 
of  an  entry  by  the  consent  of  the  vendor, 
and  is  not  adverse,  but,  as  the  only  other 
alternative,  it  Is  a  tenancy  at  the  will  of 
the  vendor.  A  person  occupying  land 
when  no  terms  are  prescribed,  and  with- 
out any  reservation  of  payment  of  rent. 
Is  a  tenant  at  will.  Lord  Coke  says  every 
lease  at  will  must,  in  law,  beat  the  will 
of  both  parties.  Therefore,  when  a  lease 
is  made  to  have  and  to  hold  at  the  will  of 
the  lessor,  the  law  implies  It  to  Ih>  nt  the 
will  of  the  lessee.  Also,  so  it  is  when  the 
lease  is  made  to  have  and  to  hold  nt  the 
will  of  the  lessee.  This  must  be  also  at 
the  will  of  the  lessor.  And,  where  an  es- 
tate at  will  is  determined  by  the  lessor, 
the  tenant  Is  entitled  to  the  corn  sown; 
and  other  emblements.  With  respect  to 
the  acts  which  amount  to  a  determina- 
tion of  an  estate  at  will  on  either  Kidi>.  the 
first  and  most  obvious  mode  of  determln- 
Irff  it,  by  the  lessor,  is  an  express  decliira- 
tion  that  the  lessee  shall  hold  no  longer, 
which  must  either  be  made  on  the  land,  or 
else  notice  of  it  jfiven  to  the  h-ssee.  The 
tenant  at  will,  being  entitled  to  notice  nt 
the  determination  of  the  lessor  to  end  the 
lease,  is  entitled  to  reasonable  notice  of  the 


determination  of  the  lessor's  will  before 
he  Is  obliged  to  quit.  What  is  reasonable 
notice  of  such  determination  Is  a  ques- 
tion of  law,  to  be  determined  by  the  par- 
ticular circumstances  of  each  case.  The 
time  must  be  sufficient  to  enable  the  lessee 
to  take  emblements,  and  to  remove  his 
family,  his  furniture,  and  other  property. 
In  the  case  of  Right  v.  Beard,  decided 
In  the  court  of  kind's  bench  in  1810,  (18 
East.  210,)  it  was  held  that  "one  who  Is 
put  into  possession  upon  an  agreement 
to  purchase  the  lands,  caunot  be  ousted 
by  ejectment  before  his  lawful  possession  Is 
determined  by  demand  of  possession,  or 
otherwise."  Birch  v.  Wright,  1  Term  R. 
883,  opinion  of  Bdllkr,  J.  To  the  same 
effect  is  Good  title  v.  Herbert.  4  Term  R. 
680,  opinion  of  Lord  Kk.vyon,  C.  J.,  where 
it  was  held,  upon  a  parol  agreement 
to  lease  lands  for  four  years,  that  such 
only  creates  a  tenancy  at  will,  and,  if  that 
tenancy  be  not  determined  before  the 
day  of  the  demise  laid  in  the  declaration, 
that  the  plaintiff  could  not  recover  in 
ejectment.  Denn  v.  Rawlins,  10  East,  261; 
Doe  V.  Jackson,  1  Bam.  &  C.  448;  1  Mi- 
nor, Inst,  f>7;  Co.  Lltt.  §  68;  1  Lomax,  Dig. 
192.  This  rule  of  the  English  common  law 
is  the  law  nf  this  state.  See  the  case  of 
Williamson  v.  Paxton,  18  Grat.  475,  505, 
where  it  is  stated,  but  in  a  case  where  it 
did  not  arise.  In  Twyraan  v.  Hawley,  24 
Grat.  512,  however,  the  question  came 
squarely  up  for  decision,  when  Staples, 
J.,  Is  reported  as  saying:  "This  record 
presents  but  a  single  question  for  adjudi- 
cation, and  that  is  whether  a  person 
placed  in  possession  of  land  under  an 
agreement  tor  a  purchase,  but  who  Is  in 
default  in  the  payment  of  the  purchase 
money,  is  liable  to  be  turned  out  of  posses- 
sion by  ejectment,  without  previous  de- 
mand or  notice  by  the  vendor."  In  which 
case  it  was  said  that  this  doctrine  we 
have  set  forth  above  had  long  been  es- 
tablished, and  that  then  It  had  been  uni- 
formly held  that, thevendor  having  placed 
the  vendee  in  possession,  he  cannot,  with- 
out a  demand  of  the  possession,  and  a  re- 
fusal by  the  vendee,  or  some  wrongful  act 
by  him,  to  determine  such  possession, 
treat  the  vendee  as  a  wrong-doer  and  a 
trespasser,  as  he  must  assume  him  to 
be  in  instltnting  an  action  of  ejectment. 
Citing  Right  V.  Beard,  supra,  and  other 
cases;  asserting  that  the  doctrine  had 
received  the  sanction  of  this  court,  and 
was  sound  truth,  and  should  be  adhered 
to  by  our  courts.  This  rule  Is  maintained 
in  other  states  of  this  country.  Carson  v. 
Baker,  4  Dev.  220.  In  some  of  the  states 
it  Is  otherwise.  See  1  Amer.  &  Eng.  Enc. 
Law,  240,  where  the  whole  subject  is  elab- 
orately revised,  and  the  decisions  of  the 
states  collected  upon  this  subject.  The 
circuit  court  of  Brunswick  having  decided 
in  this  case  contrary  to  this  well-estab- 
lished rule  and  to  the  decisions  of  this 
court  upon  this  subject,  the  same  is  erro- 
neous, and  must  be  reversed  and  annulled, 
and  the  case  remanded  to  the  said  court 
for  a  newtrial  to  be  had  therein  In  accord- 
ance with  this  opinion. 
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Eeybeb  t.  Renner'b  Adm'r. 
(Supreme  Court  of  Appeals  of  Vtrf/lnia.    Deo. 


u;  1890.) 
Eqtjitt  Pleading  and  PRAcnoa. 

1.  A  bill  which  shows  on  its  face  that  the 

glaintiS  has  before  suit  assiRaed  all  his  Interesi 
1  the  matter  in  controversy  la  demmrable. 

2.  An  amended  bill  cannot  be  filed  in  aach 
■nit  In  the  name  of  the  assignee. 


Baniaoa  &  Byrd.tor  appellant. 
<S  Boyd,  tor  appellee. 


Barton 


Lacy,  J.  This  is  an  appeal  from  certain 
decrees  of  tlie  circuit  court  of  Frederlcli 
county,  respectively  rendered  at  the  No- 
vember term  of  tlie  said  court  lor  the  year 
1888,  and  at  tbe  March  term,  1889.  This 
suit  was  instituted  and  tbe  bill  filed  by 
Henner's  administrator  against  the  ap- 
pellant to  enforce  a  deed  of  truS't  given 
upon  certain  real  estate  in  the  bill  men- 
tioned, and  to  collect  tbe  bonds  secured 
by  the  said  deed  in  trust.  Upon  tbe  bear- 
ing, it  appeared  that  the  plaintiff  had  law- 
fully assigned,  under  decree  of  the  court 
before  suit,  botb  the  bonds  to  one  William 
L.  (^lark,  general  receiver  of  the  court, 
and  bad  no  interest  in  the  said  bonds,  as 
was  set  forth  by  the  bill.  The  defendant 
demurred  to  the  bill,  upon  the  ground 
that  tbe  bill  set  forth  no  right  of  action  in 
the  plaintiff,  whicb  demurrer  the  court 
sustained, but  granted  leave  to  E.  Holmes 
Boyd,  Esq.,  v>ho  claimed,  by  reason  of  a 
subsequent  assignment  to  him,  the  right 
to  sue  on  the  bonds,  to  file  his  petition  in 
tbe  suit  as  an  amended  bill,  and  rendered 
a  decree  thereon  against  tbe  defendant, 
-whereupon  the  defendant,  after  subse- 
quent proreediugs  had  intervened,  applied 
for  and  obtained  an  appeal  to  this  court, 
and,  among  other  things,  assigned  this 
action  of  the  circuit  court  of  Frederick 
county  as  error. 

In  the  view  we  take  of  this  case,  it  is  not 
necessary  to  notice  any  other  assignment 
ut  error,  as  the  said  action  of  the  said  cir- 
cuit court  was  plainly  erroneous,  and  for 
that  cause  the  said  decree  must  be  re- 
versed. The  plalntiH  having  no  right  of 
action  at  the  time  of  bringing  the  suit,  bis 
suit  must  fail,  and  his  bill  be  dismissed, 
without  prejudice  to  the  right  of  the  real 
claimant  to  prosecute  his  lawful  demand, 
if  any.  This  principle  is  so  well  settled  in 
this  court  that  citation  of  authority  is 
scarcely  necessary.  But  the  learned  coun- 
sel forthe  appellant  bus  cited  several  cases 
which  are  applicable,  to  which  we  will  re- 
fer. In  Killings  V.  Bumgardner,  9  Grat. 
273,  it  Is  said  that  "a  bill  filed  by  a  sole 
plaintiff  having  no  Interest  whatever  in 
the  subject-matter  of  the  suit  must  be  dis- 
missed." Citing  Bradley  v.  Amidon,  10 
Paige,  236,  and  Lemon  v.  Hansbarger,  6 
Grat.  301.  In  Silllngs  v.  Bumgardner  tbe 
plaintiff  was  allowed  to  amend  his  bill,  as 
be  had  an  Interest  which  entitled  him  to 
sue,  but  which  was  nut  tbe  interest  in 
which  he  did  sue.  But  in  the  case  of 
Lemon  v.  Hansbarger,  supra,  it  appear- 
ing to  the  circuit  court  that  tbe  plaintiff 
had  no  right  to  institute  the  said  suit,  it 
dismissed  bis  bill,  wblcb  was  atfirmed 
here,  this  court  declaring  tbrougli  Allk.n, 
J.,  that  tbe  bill  should  be  dismissed  be- 


cause tbe  guardian  who  brought  the  suit 
had  no  right  to  bring  It,  and  the  infant 
wards,  having  a  right  of  action  by  their 
next  friend  then,  and  in  their  own  names 
when  they  should  come  to  full  aiEe,  could 
not  be  substituted  as  plaintiff,  and  tbe 
suit  su  continued  because  they  were  not 
parties  to  tbe  suit ;  that  there  was  no  er- 
ror in  the  decree  dismissing  the  bill ;  ajid, 
without  passing  on  any  other  question  in 
the  cause,  decreed  that  the  decree  of  the 
circuit  court  be  affirmed,  with  costs,  add- 
ing: "But  this  affirmance  is  without  prej- 
udice to  any  suit  for  the  same  cause,  insti- 
tuted by  the  wards  if  of  age,  or  in  their 
names  by  their  next  friend,  if  infants. " 

It  is  perfectly  true  that  supplemental 
bills  will  not  be  allowed  for  the  purpose  of 
introducing  a  completely  new  case.  S 
Daniell,  Ch.  Pr.  159.  An  amended  bill  is  in 
the  nature  of  an  amendment  to  the  orig- 
inal bill,  and  must  be  read  with  it,  and 
the  two  must  be  regarded  as  one  bill; 
Straugban  v.  Hallwood.  4  S.  E.  Rep.  3»4. 
opinion  of  Green,  J.,  Ct.  App.  W.  V'a. ;  Hill 
V.  Hill,  10  Ala.  627;  Hanby's  Adna'r  v. 
Henritie's  Adm'r,  8-5  Va.  182,  7  8.  E.  Rep. 
204;  opinion  of  Johnson,  J.,  in  Piercy  v. 
Beckett,  16  W.  Va.  444;  Lyon  v.  Tall- 
madge,  1  Johns.  Cb.  184:  Verplanck  v.  In- 
surance Co.,  1  Edw.  Ch.  46;  Shields  v.  Bar- 
row, 17  How.  130  r  Christmas  v.  Russell, 14 
Wall.  69.  The  plaintiff  having  no  right  to 
bring  the  suit,  and  the  same  appearing  by 
his  bill,  the  demurrer  was  rigbtly  sus- 
tained. He  never  did  have  any  bat  a  fidu- 
ciary interest  in  the  matter,  and  of  that 
he  bad  been  stripped  by  the  assignment; 
and,  as  we  deal  with  only  the  real  parties 
in  equity,  he,  having  nb  Interest,  cannot 
be  a  party,  and  his  baseless  claim  cannot 
be  bolstered  by  another  suit  Ingrafted  in 
this  in  the  form  of  an  amended  bill,  and  be 
must  go  out  of  court,  with  costs.  For 
the  foregoing  reasons,  we  are  of  opinion 
to  reverse  the  decree  complained  of  and 
appealed  from,  and  dismiss  the  bill,  with- 
out prejudice  to  any  suit  which  may  law- 
fully be  maintained  by  the  real  claimant. 


Logan  v.  State. 
(Supreme  Court  of  Georgia.    Deo.  1, 1890.) 

HlSDEMEANOKS — WaTVEB  OF  JdBT. 

1.  On  a  trial  for  a  misdemeanor,  defendant's 
waiver  of  arraignment  and  a  jury  trial  recited 
that  he  "waives  arraignment  and  a  trial  by  jnry, 
pleads  not  entity,  and  puts  himself  npon  the 
country. "  Diefendant  then  appeared,  and  went 
to  trial  without  a  jury.  Held,  that  the  words 
"puts  himself  upon  the  country, "  contained  in 
the  printed  form  on  which  the  waiver  was  writ- 
ten, and  which  throuf^h  inadvertence  wer«  not 
erased,  were  mere  surplusage. 

2.  Under  Code  Ga.  %  10,  providin«r  that  'a 
person  may  waive  or  renounce  what  the  law  has 
established  in  his  favor  when  he  does  not  thereby 
injure  others  or  afiect  the  public  interest,"  the 
right  to  a  trial  by  jury  may  be  waived  in  a  mis- 
demeanor case. 

Error  from  city  court  of  Savannah; 
Harden,  Judge. 

T.  S.  MorgHB,  Jr.,  for  plaintiff  In  error. 
W.  W.  Fra.Her,  Sol.  Gen.,  by  H.  B.  Adaws. 
for  the  State. 

Simmons,  J.  Logan  was  indicted  and 
tried  for  the  offense  of  assault  and  bat- 
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tery,  and  was  convicted.  He  made  a  mo* 
tion  for  a  new  trial  upon  nnmeroua 
grounds,  which  waa  overruled  by  the 
coart,  and  he  excepted.  It  appears  from 
the  record  that  be  was  indicted  by  the 
grand  jnry  of  the  city  court  of  Savannah, 
and  that,  when  the  case  was  called  finally, 
for  trial,  lie  waived  a  trial  by  jury,  and 
consented  to  be  tried  by  the  Judge  of  that 
court.  Pending  the  trial,  the  defendant 
movad  to  withdraw  bis  waiver  of  ]nry 
trial,  and  demanded  to  be  tried  by  a  Jury, 
hut  the  court  overruled  the  motion,  and 
proceeded  with  the  trial.  It  was  con- 
tended by  counsel  for  the  defendant  that 
he  bad  the  right  to  withdraw  his  consent 
to  be  tried  by  the  court,  because  there 
waa  not  a  full  waiver  of  trial  by  Jury,  the 
lansuage  of  the  waiver  being  as  follows: 
"The  defendant.  Hugh  Logan,  being  In 
open  conrt,  waives  arraignment  and  a 
trial  by  Jury,  pleads  not  guilty,  and  puts 
himself  upon  the  coontry.  [Signed]  T.  S. 
MoBBAN,  Attorney  for  Defendant."  It 
waa  contended  that  "in  law  this  was  no 
waiver  of  trial  byjury.it  being  contradict- 
ory in  its  terms;  that,  while  in  one  part 
it  walres  trial  by  Jury,  In  another  it  de- 
mandR  a  Jnry,  the  words  '  puts  himself  up- 
on the  country'  being  equivalent  in  law 
to  putting  himsell  tor  trial  upon  a  Jnry. " 
We  think  that  when  the  defendant  ap- 
peared in  court,  entered  into  this  waiver, 
and  consented  to  be  tried  by  the  Judge, 
and  proceeded  to  trial  before  him  with- 
oat  a  Jury,  he  thereby  consented  to  be 
tried  without  a  Jury, and  the  words  "puts 
himself  upon  the  country"  were  surplus- 
age or  meaningless,  especially  as  It  ap- 
pears from  a  note  by  the  Judge  who  tried 
the  case  that  the  waiver  of  trial  by  Jury 
was  written  upon  a  printed  form  Which 
contained  these  words,  and  the  solicitor 
general  thrnngb  inadvertence  had  failed 
to  erase  them. 

The  controlling  question,  however,  in 
the  case  is  whether  a  defendant  in  a  mis- 
demeanor case  can  waive  trial  by  Jury  in 
this  state.  The  trial  Judge  held  that  the 
defendant  could  do  so,  and  had  done 
so,  in  tbls  case;  and  we  think  the  ruling 
was  correct.  Whatever  may  be  tne  decis- 
ions in  other  states  as  to  the  right  to 
waive  trial  by  Jury  in  c«is«s  ol  misdemean- 
or, we  do  not  thinlc  there  can  be  any 
donbt  that  the  defendant  had  this  right 
nnder  onr  law.  OurCode  declares  (section 
10)  that  "a  person  may  waive  or  renounce 
what  the  law  has  established  in  his  favor 
when  he  does  not  thereby  injure  others  or 
affect  the  public  interest. "  The  waiver  in 
this  case  did  not  injure  others,  nor  did  it 
affect  the  pnbiic  interest.  The  legislature, 
in  various  acts  establishing  city  and  coun- 
ty conrts,  has  provided  for  waiver  of  trial 
by  Jury  In  misdemeanor  cases;  and  these 
acts  are  declarations  upon  the  part  of  the 
lejKlsIatnre  that  snch  waiver  does  not 
affect  the  public  interest  or  contravene 
pablle  policy.  The  act  establishiug  the 
city  court  of  Savannah,  in  which  this  de- 
fendant was  tried,  authorizes  the  judge 
thereof  to  "  bear  and  determine  the  case  of 
any  person  charged  with  the  commission 
of  any  criminal  offense  within  the  jurisdic- 
tion of  said  court,  upon  accusation  drawn 
np  by  the  prosecuting  officer,  without  a 


Jury :  prorided,  the  person  accused  shall 
in  open  conrt  waive  indictment  or  pre- 
sentment by  a  grand  Jury,  and  arraign- 
ment and  trial  by  a  petit  Jury, "  etc.  Code, 
§  4917.  It  was  argued  that  this  statute 
provides  merely  tor  cases  where  the  trial 
is  upon  an  accusation  drawn  up  by  the 
prosecuting  officer,  and  not  for  cases  tried 
upon  an  indictment  preferred  by  the  grand 
Jury,  as  was  done  in  this  case.  But  it  is 
immaterial  whether  this  statute  provided 
for  the  waiver  in  thin  case  or  not,  tor,  as 
we  have  already  shown,  the  general  law 
as  to  waiver,  independently  ol  this  stat- 
ute, was  sufficient  to  authorise  the  waiver. 
It  authorises,  as  we  have  seen,  every 
waiver  except  such  as  may  "injure  others 
or  affect  the  public  interest, "  or,  in  other 
woi-ds,  contravene  public  policy.  And  this 
special  statute  itself  is  an  expression  by 
the  legislature  that  the  public  interest  is 
not  affected,  nor  public  policy  contra- 
vened, by  waiver  of  Jury  trial,  and  by  trial 
without  a  Jury,  by  the  Judge  of  the  city 
court  ol  Savannah,  in  cases  of  this  grade. 
Nor  is  the  force  of  this  statute  as  an  ex- 
pression of  public  policy  Impaired  by  the 
fact  thatit  fails  to  provide  tor  waiver  where 
the  charge  is  not  made  by  accusation,  but 
by  indictment,  as  in  this  case.  We  know  of 
no  consideration  ol  pnbiic  policy  which 
renders  a  Jury  more  imperatively  demand- 
ed by  the  public  interest,  and  a  Judge  less 
competent  to  pass  upon  the  issue,  when 
the  offense  is  charged  by  Indictment,  than 
when  the  same  offense  is  charged  by  an 
accusation.  Where  the  right  to  waive 
Jury  trial  is  denied  upon  the  ground  of 
public  policy,  it  is  because  trial  by  a  Jury 
is  regarded  as  the  only  proper  mode  tor 
the  trial  of  the  offense,  and  as  essential  to 
the  public  interest;  but  it  is  clear  from 
this  statute  that  the  legislature  ot  this 
state  regarded  trial  by  the  Judge  of  the 
city  court  ot  Savannah,  without  a  Jury, 
as  a  proper  mode  for  the  trial  ol  the 
offense  charged  against  this  defendant, 
and  as  not  opposed  to  the  public  interest. 
Authority  is  abundant  In  other  states 
to  the  effect  that  public  policy  is  not  con- 
travened by  statutes  authorizing  waiver 
of  Jury  trial  in  o&enses  of  this  grade,  and 
there  is  no  reason  to  suppose  that  public 
policy  in  this  state  is  more  restricted  on 
the  subject.  Indeed,  interpreting  that 
policy  by  the  absence  ol  any  restriction  In 
our  coostltntion  or  law,  upon  the  right  to 
waive  trial  by  jury,  and  by  the  existence 
of  various  statutes  which  recognise  this 
right  as  to  the  courts  which  they  create, 
and  by  the  language  of  this  court  in  the 
past,  we  see  no  consideration  of  public 
policy  which  would  exclude  the  waiver  in 
this  case  from  the  broad  provisions  ot  our 
own  statute  as  to  waivers  generally. 
This  court  has  gone  so  far  as  to  say :  "  We 
lay  down  the  broad  proposition  that,  as 
a  prisoner  may  waive  even  a  trial  itself, 
and  be  capitally  punished  upon  bis  own 
confession  ot  guilt,  he  may  waive  any 
minor  right  or  privilege. "  Lumpkin,  J.,  in 
Sarah  v.  State,  28  Qa.  581.  There  Is  no  rea- 
son why  a  prisoner  in  a  case  ot  this  kind 
should  not  have  the  right  to  be  tried  by 
a  conscientious  and  intelligent  judge,  it  he 
prefers  It,  as  well  as  the  right  to  be  tried 
by  a  Jury.    There  may  be  reasons  Indeed 
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why  he  Bhould  prefer  the  former  to  the  lat- 
ter, especially  aa  It  may  often  conduce  to 
the  Bpeedy  trial  which  It  Ib  the  policy  ot 
the  law  to  accord  him.  The  defendant  in 
this  case  Icnew  that  he  bad  the  right  to 
be  tried  by  a  jory,  but  he  chose  to  "waive 
or  renounce  what  the  law  had  established 
in  his  favor. "  He  appeared  in  court  and 
voluntarily  waived  it,  and  agreed  to  be 
tried  by  the  court  without  a  Jnry,  and 
acted  upon  his  waiver  and  consent  by  pro- 
ceedinar  to  trial.  After  the  trial  had  pro- 
ceeded Bomewliat,  and  when  he  probably 
saw  that  he  was  likely  to  be  convicted  un- 
der tiie  evidence,  he  sought  to  undo  his 
own  act,  and  withdraw  his  consent;  and 
after  conviction  insisted  that  he  bad  no 
right  to  give  his  consent.  We  thinic  he  did 
have  the  right,  and,  having  thereby  given 
to  the  court,  which  had  Jurisdiction  of  bis 
case.  Jurisdiction  also  tu  try  him  without 
a  Jury,  he  is  estopped  after  conviction 
from  calling  it  in  question.  Not  only  was 
bis  consent  freely  and  voluntarily  given, 
but,  as  appears  from  the  record, he  urged 
upon  the  court  to  try  him  without  a  Jury, 
even  after  the  Judge  had  expressed  his  de- 
sire and  request  to  be  released  from  that 
duty.  Upon  the  subject  of  waiver,  see 
Cunuingham  v.  State,  80  Ga.  4,  5  S.  E.Bep. 
251. 

There  are  other  grounds  in  the  motion 
for  a  new  trial,  some  ot  them  not  pr<)p<>rly 
approved  by  the  court,  and  others  imma- 
terial in  the  view  we  talte  of  the  case;  and 
we  think  It  unnecessary  to  discuss  them 
further  than  to  say  that  the  evidence  was 
sufficient  to  authorise  the  judgment. 

Judgment  affirmed. 


Alexander  t.  Statk. 
(Supreme  Court  of  Oeorgla.   Nov.  SS,  1880.) 
DKU.IHO  IN  FCTURB8— Taxation— Intbbstatb 

CklVHBRCIt. 

1.  Acts  Oa.  1888,  p.  22,  taxing  tlie  busines* 
of  baying  and  selling  "futures, "  is  not  a  viola- 
tion of  the  interstate  commeroe  clause  of  the  oon- 
•titution  of  the  United  Btatas. 

'i.  The  requirements  of  the  statute  that  the 
tax  be  paid  by  every  Individual,  firm,  or  agent 
"engaged  in  the  business  of  selling  or  buying" 
futures  apply  to  one  soliciting  customers  in  the 
state,  who  on  obtaining  a  customer  receives  his 
money  and  telMraphs  his  oiTer  to  a  firm  In  an- 
otlier  state,  andl  if  the  offer  is  accepted  forwards 
the  money,  and  thereafter  pays  to  the  customer  his 
proflts  or  collects  from  him  His  losses. 

Error  from  city  court,  Richmond  county ; 
Eve,  Judge. 

Leonard  Phlatxjr,  for  plaintllt  In  error. 
C.  H.  Cohen,  for  defendant  in  error. 

SiMMOxNS.  J.  The  general  tax  act  for 
1889  and  1890,  In  the  18th  paragraph  ot 
section  2,  (Acts  1888,  p.  22,)  levies  a  license 
tax  as  follows :  "Upon  every  individual 
or  firm,  or  his  or  their  agents,  engaged  in 
the  business  of  selling  or  buying  farm  prod- 
ucts, sugar,  coriee,  and  salt  and  meat  for 
future  delivery,  (commonly  called  'fut- 
ures,') five  hundred  dollars  each  per  an- 
num for  the  county  where  such  business 
is  carried  on:  provided,  that  this  tax 
shall  not  be  demanded  of  any  cotton  ware- 
houseman, dealer  in  cotton,  or  any  pro- 
vision broker,  who  takes  orders  In  the  reg- 
ular course  of   their  trade  only  for  the 


actual  and  bona  Bde  delivery  of  cotton 
and  other  produce  so  ordered,  and  where 
by  the  terms  of  the  contract  it  is  not  left 
to  the  option  of  the  party  so  ordering,  or 
the  party  taking  such  order,  to  avoid  the 
delivery  of  the  produce  or  products  by  pay- 
ing the  difference  in  the  market  price  of 
such  produce  or  products  at  the  time 
of  delivery :  provided,  further,  that  snch 
cotton  warehouseman,  dealer  in  actual 
cotton,  or  any  provision  broker,  does 
not  carry  on  the  business  of  buying  fut- 
ures In  connection  with  bis  or  their  other 
business. "  Section  4  of  the  act  provides, 
in  substance,  that,  before  any  person 
taxed  as  above  provided  for  shall  be  au- 
thorized to  carry  on  said  business,  "they 
shall  go  before  the  ordinary  of  the  county 
In  which  they  propose  to  do  business, 
and  register  theirnames,  place  of  business, 
and  at  the  same  time  pay  their  taxes  to 
the  tax  collector.  •  •  •  Any  person 
failing  to  register  with  the  ordinary  as 
herein  required  shall  be  liable  to  Indictment 
tor  a  misdemeanor,  and  on  conviction 
shall  be  fined  not  less  than  fifty  dollars 
nor  more  than  two  hundred  dollars,  at 
the  discretion  of  the  court  trying  the 
same,  or  be  imprisoned  as  prescribed  by 
section  4,S]0  olthe  Code. "  It  appears  from 
the  record  in  this  case  that  Alexander, 
the  plaintiff  In  error,  failed  to  go  before 
the  ordinary  and  raster  his  name  and 
place  ot  business,  and  to  pay  the  license 
tax  to  the  tax  collector.  He  was  in- 
dicted, tried,  and  convicted  under  this  act. 
He  moved  for  a  new  trial  upon  the  several 
grounds  set  out  in  his  motion,  which  was 
denied  by  the  trial  Judge,  and  he  excepted. 
The  plainttti  in  error  contends  that  the 
courterred  in  refnsingtogivethefollowing 
in  chbrge  to  the  Jury :  "  The  act  of  Decem- 
ber 26, 1889,  was  not  Intended  to  apply  to 
parties  non-resident  soliciting  orders  in 
this  state  and  executing  said  ordera  out 
of  this  state  for  future  delivery  of  cotton. 
To  make  it  apply  to  such  parties  would 
be  to  make  it  violate  article  I,  §  8,  par.  3, 
of  the  constitution  of  the  United  States, 
and  I  BO  charge  you."  And  be  further 
complains  that  the  court  erred  in  substi- 
tuting In  Ilea  thereof  this  language :  "  I 
give  yon  In  charge  this  part  ot  the  third 
request  with  this  qualification,  vis. :  Pro- 
vided the  contracts  were  such  as  conld  not 
be  avoided  by  payment  of  the  actual  price 
or  the  difference  in  price  at  any  time." 
To  treat  this  exception  technically,  th(*re 
are  two  reasons  why  the  Judge  should 
not  have  given  this  request  in  chnrgv:  1 1 ) 
Because  there  was  no  act  of  DecemlNT  X, 
1889,  on  the  subject,  the  ect  applicable  bid- 
ing the  act  of  December  26, 1888 ;  ami  <:!) 
it  does  not  appear  that  Alexander,  the  de- 
fendant in  the  court  below,  was  a  iion- 
resident  of  the  state  of  Georgia  solici tins; 
orders  in  this  state,  but  it  does  api<«ur 
that  he  was  a  resident  of  the  county  of 
Richmond  in-  this  state,  where  he  \vh« 
indicted.  It  wobld  seem  to  be  the  tli»t»ry 
of  the  plaintiff  in  error  that  liiibt»nr<i. 
Price  &  Co.,  for  whom  the  defemlunt  afv. 
peered  to  have  been  agent,  were  on  triul, 
and  not  the  agent  himself.  Waiviu!;. 
however,  these  technical  ohjectlonB.  an«l 
coming  to  the  question  made  before  uh  in 
the  argument,  to-wit,  whether  the  act. 
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U  to  be  applied  to  Alexander,  the  defend* 
ant,  was  in  violation  ot>the  constitation 
ol  tbe  United  States  because  it  Interfered 
witb  interstate  commerce,  we  do  not 
thInK  It  was  error  to  refuse  the  reqoeet. 
We  do  not  tblnk  tbe  business  of  buying 
and  seUlns  nbat  are  commonly  known  as 
"fntares"  is  protected  underthe  Interstate 
commerce  clause  of  the  constitution  of  the 
United  States.  This  court,  and  many 
otherconrtB  in  this  country,  have  held  tbat 
this  business  is  ^amblinK-  Cunningbam 
y.  Bank,  71  Oa.  400;  Bank  v.  Cunningham, 
75Qa.866;  Walters  t.  Comer,  7d  tia.  796, 
6  S.  E.  Rep.  292;  £mbrey  v.  Jeroison,  181 
XI.  8.  888,  e  Sup.  Ct.  Rep.  776;  Irwin  v. 
Williar.  110  C.  H.  499,4  Sup.  Ct.  Rep.  160;  8 
Amer.  &  Ens.  Enc.  Law,  p.  1005,  and 
cases  cited.  If,  therafore,  the  business  of 
boylnic  and  selling  futures  Is  gambling,  it 
is  not  protected  by  tbe  interstate  com- 
merce clause  of  tbe  conatitutUm  of  tbe 
United  States.  As  was  well  said  by  tbe 
solicitor  general  in  the  argument  of  this 
case,  that  clause  protects  Interstate  com- 
merce, but  does  not  protect  Interstate 
gambling.  For  a  discussion  of  a  case 
somewhat  analogous  to  tbiB,  see  Forten- 
bury  V.  State,  47  Ark.  188,  1  S.  W.  Rep.  58. 
The  next  complaint  Is  made  in  the  fifth 
and  last  ground  of  the  motion,  which  is 
thnt  tbe  court  erred  in  charging  as  fol- 
lows: "  If  you  find  from  the  evidence  that 
Alexander  was  the  local  agent  of  Hub- 
bard, Price  ■&  Co.  for  the  sale  or  purchase 
of  future  cotton,  and  that  he  took  orders 
ionly)  here,  and  that  be  received  margina 
here  and  sent  them  to  New  York,  and 
that  all  losses  were  paid  in  New  Tork 
tbr«>agb  him,  and  all  statements  and 
profitM  were  sent  out  from  New  York  here 
to  bim,  and  all  settlements  were  made  In 
New  York,  bnt  through  bIm  here,  and 
that  a  party  could  settle  his  contracts  at 
any  time  be  chose  in  New  York  through 
tbe  agent  here,  (Alexander,)  and  tbat  be 
bad  not  paid  tbe  tax,  then  I  charge  yon 
that  tbis  woul&  amount  to  Hubbard, 
Price  A  Co.  doing  a  fatnre  bnsinera  here 
in  this  state,  anch  the  defendant  would  be 
guilty,  and  yon  should  so  find."  In  oar 
opinion,  this  charge  was  substantially 
correct.  Tbe  atatnte  requires  registra- 
tion and  the  payment  of  tbe  tax  by  every 
fndlvidnal  or  firm  or  agent  "engaged  in 
tbe  bosiness  of  selling  or  buying  "  futures, 
and  does  not  in  our  opinion  contemplate 
that  tbe  selling  or  buying  must  be  com- 
plete in  order  for  tbe  statute  to  apply.  If 
one  engages  or  holds  himself  out  as  en- 
gaged in  this  bnsiness,  he  must  register 
And  pay  the  tax ;  and  to  engage  In  the 
business  it  Is  not  necessary  that  he  shall 
complete  tbe  sale  or  purchase.  The  same 
act  levies  a  special  tax  upon  every  prac- 
titioner of  law,  of  medicine,  or  of  dentis- 
try: upon  every  presldentofabank;  upon 
each  agent  or  firm  negotiating  loans ;  and 
apon  those  engaged  in  various  other  oc- 
cupations. A  lawyer  or  physician  who 
bolds  himself  out  as  engaged  in  his  par- 
ticular line  of  business  could  not  avoid  the 
tax  because  of  bis  failure  to  secure  a  client 
or  patient,  and  we  think  it  is  equally  clear 
that  one  who  holds  himself  out  as  an 
agent  for  the  buying  and  selling  of  futures 
cannot  claim  exemption  because  be  does 


not  complete  the  purchase  or  sale  of  any 
future  contract.  It  is  not  necessary  un- 
der this  act  for  one  man  to  complete  the 
contrbct.  It  may  take  two  or  more  to 
carry  on  the  business.  If  one  is  connected 
with  otbere  who  are  engaged  in  the  busi- 
ness, and  bis  part  is  to  lead  to  or  aid  in  tbe 
selling  or  buying,  he  is  "engaged  in  the 
business  of  selling  or  buying,"  within  tbe 
meaning  of  the  act,  juHt  as  much  as  if  he 
completed  tbe  contract  himself.  If  this 
defendant  was  tbe  agent  in  this  state  of 
a  New  York  firm  engaged  in  tbe  selling 
and  buying  of  futures,  and  his  part  of  tbe 
business  was  to  secure  ordera  for  future 
contracts  to  be  placed  in  New  York,  and 
to  collect  from  the  customer  the  money 
paid  for  margins,  and  if  the  customer 
made  a  profit  pay  him  Iiis  profit  upon  the 
closing  out  of  the  contract,  he  was  "en- 
gaged in  the  business  of  selling  or  buying" 
futures  in  this  state,  and  the  statute  ap- 
plied to  him  just  as  it  would  if  he  bad  com- 
pleted the  whole  transaction  in  this  state. 
The  evidence  shows  tbat  tbe  defendant's 
part  ol  tbe  business  was  tosolicit  custom- 
era  in  this  state,  and  when  be  obtained 
one  to  receive  tbe  customer's  money  and 
telegraph  bis  offer  to  New  York,  and,  if  tbe 
offer  sbonld  be  accepted,  to  forward  the 
money;  and  if  the  customer  won  in  the 
game  carried  on  in  the  Cotton  Exchange 
of  New  York  tbe  defendant  was  to  pay 
him  the  profit,  and  If  the  customer  lost 
he  collected  tbe  loss.  Under  this  state  of 
ractB,we  think  tbe  court  correctly  charged 
the  law,  and  tbat  tbe  verdict  of  tbe  Jury 
was  authorised  by  tbe  evidence.  Judg- 
ment affirmed. 


Ghifflv  v.  State. 

(Supnme  Court  of  Owrgia.    Deo.  1, 1800.) 

liAxosHT— EviDBKcs— IiraTBUonom. 

1.  In  a  larceny  case,  for  taking  certain  per- 
sonal property  frran  a  certaiii  steamer,  STidence 
of  admisBioDB  made  by  defendant  tbat  at  varloas 
times  he  committed  larcenies  &om  the  steamer 
is  admissible,  where  it  appears  tbat  goods  of  the 
character  found  in  defendant's  possession  were 
on  the  vessel  at  the  time  of  tbe  alleged  larceny, 
tbat  they  were  stolen  therefrom,  and  that  defend- 
ant was  at  that  time  employed  on  the  vessel. 

3.  A  charge  that  if  toe  goods  were  found  in 
defendant's  poasession,  and  such  possession  was 
left  unezplafned,  "the  law  raises  the  presumption 
from  tbat  possession  that  he  committed  the  lar- 
ceny,"  is  erroneous. 

Error  from  superior  court,  Chatham 
county;  Fali.ioa.vt,  Judge. 

Geoiyfe  W.  Oweas,  by  J.  R.  Suvaay,  'for 
plaintiff  in  error.  W.  W.  Fraaer.  Sol.  Oen., 
by  E.  S.  EUlott,  for  tbe  State. 

Bi.ANDFOBD,  J.  The  plaintiff  in  error 
was  indicted  and  fonnd  guilty  of  larceny, 
in  that  be  was  charged  with  taking  and 
carrying  away  from  a  vessel  belonging  to 
the  Ucean  Steam-Ship  Company,  while  in 
the  port  of  Savannah,  certain  personal 
property.  He  moved  for  a  new  trial, 
which  was  overruled  by  tbe  court,  and  he 
excepted. 

Tbe  first  assignment  of  error  in  tbe  mo- 
tion for  a  new  trial  Is  because  the  court 
allowed  McDermot  to  testify  as  to  an  al- 
leged confession,  made  by  defendant,  of 
larcenies  committed  at  various  times  from 
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the  Ocean  Steam^Ship  Company.  It  Is 
manifest  tbat  in  this  ground  ot  tlie  motion 
for  a  new  trial  no  ground  of  objection  is 
Btated  as  to  the  admission  ot  this  evidence. 

The  seoond  ground  of  the  motion  is  be- 
cause McDermot  was  allowed  to  testify  as 
to  an  alleged  confeeHiun  made  by  defend- 
ant to  Ganey  in  the  presence  of  McDermot. 
It  is  not  stated  in  this  ground,  however, 
that  objection  to  this  evidence  was  made 
in  the  court  below.  It  is  alleged  In  the 
bill  of  exceptions  tbat  the  court  commit- 
ted error  In  allowing  McDermot,  a  wit- 
uesB  for  the  state,  to  testify  as  to  an  al- 
leged confession  made  by  the  defendant  of 
larcenies  of  goods,  committed  at  various 
times,  from  the  Ocean  Steam-Ship  Com- 
pany, admitting  said  confession  in  evi- 
dence over  objection  of  defendant's  cona- 
sel,  the  objection  being  that  general  con- 
fessions of  general  offenses  are  not  admis- 
sible in  evidence,  and  should  not  be  al- 
lowed to  prove,  or  tend  to  prove,  a  special 
oHense.  The  bill  ot  exceptions  does  not 
clearly  show  however  that  the  grounds  of 
the  objection  were  urged  at  the  time,  and 
before  the  court  admitted  this  evidence; 
nor  is  the  same  ofaown  in  the  motion  tor  a 
new  trial.  But  admitting  that  the  objec- 
tions were  propeWy  made  and  urged  at 
the  time,  and  before  the  admission  of  this 
evidence,  we  see  no  error  In  admitting  the 
same,  because  it  is  shown  by  the  record 
that  the  particular  larceny  for  which  the 
accused  was  indicted  consisted  of  the  tak- 
ing of  certain  goods  Irom  the  steam-ship 
City  ot  Augusta,  and  that  goods  of  the 
character  found  in  defendant's  possession 
were  upon  this  vessel  at  the  time  the  lar- 
ceny is  alleged  to  have  been  committed. 
And  It  is  further  shown  by  the  evidence 
that  the  accnsed  was  a  coal-heaver  upon 
the  vessel  at  that  time ;  that  goods  of  the 
kind  stolen  were  on  the  vessel  at  the  time; 
that  subsequently  a  box  of  such  goods 
transported  upon  this  steum-ship  was 
received  by  Mohr  Bros.,  the  consignees, 
and,  upon  being  opened,  it  was  discovered 
that  goods  similar  to  those  admitted  by 
the  confesaion  of  the  accused  to  have  been 
stolen  by  him  were  missing  from  this  box. 
It  was  further  shown  by  the  drayman 
who  hauled  the  goods  from  the  wharf  to 
Mohr  Bros,  that  the  box  was  not  opened 
while  in  his  possession ;  and  it  was  also 
shown  that,  when  the  box  was  talcen  from 
the  vessel  and  placed  upon  the  wharf, 
there  was  a  watchman  placed  over  the 
same,  and  no  one  rnuld  haye  taken  the 
goods  without  being  seen,  and  no  one  did 
take  them  while  there.  So  we  think  the 
court  did  right  to  admit  this  evidence. 

It  is  furthermore  alleged  as  error  that 
the  court  allowed  the  witness  McDermot 
to  testify  to  an  alleged  confession  madeby 
the  defendant  to  one  Ganey,  in  the  pres- 
ence ot  the  witness,  over  defendant's  objec- 
tion. What  the  objection  urged  at  the 
time  was,  is  not  shown  in  the  motion  for 
new  trial;  but  it  is  alleged  in  the  bill  of 
exceptions  that  the  error  was  becausesaid 
confession  was  induced  by  promises  made 
by  said  Ganey  to  the  defendant.  The  rec- 
ord does  not  show  what  theseconfessions 
were  which  the  court  admitted  in  evi- 
dence,— whether  they  were  material  or 
immaterial.    It  is  simply  alleged  in  the  bill 


of  exceptions  that  it  was  error  because 
the  confessions  were  induced  by  promises 
made  by  Ganey  to  the  defendant,  so  we 
decline  to  pass  upon  the  question  made  in 
this  assignment  of  error,  as  we  cannot  de- 
termine from  the  record  whether  the  ac- 
cused was  hurt  thereby. 

In  the  eighth  ground  it  Is  complained 
that  the  court  erred  in  charging  the  Jury 
that  if  they  found  tbat  the  crime  of  larceny 
was  committed  on  the  vessel  on  that  day. 
and  the  goods  taken  therefrom  were  after- 
wards found  in  the  possession  of  the  pris- 
oner, such  facts  would  "raise  the  presump- 
tion under  the  law  of  the  prisoner's  guilt, 
and  it  is  incumbent  on  the  prisoner,  the 
goods  stolen  having  been  found  in  his  pos- 
session, to  explain  that  possession  to  the 
satisfaction  of  the  jury. "  We  are  not  well 
satisfied  with  this  charge.  If  It  was  the 
meaning  of  the  court  to  state  to  the  jury 
tbat  when  the  crime  of  larceny  bad  been 
proven,  and  the  goods  stolen  were  found 
shortly  thereafter  in  the  possession  of  the 
prisoner,  the  law  would  then  authorise 
the  jury  to  presume  the  prisoner  guilty, 
such  charge  would  not  be  error.  But  we 
think  this  court  laid  down  the  correct 
doctrine,  as  applicable  to  cases  of  this 
sort,  in  the  case  of  Falvey  v.  State,  11  8. 
E.  Rep.  607,  wherein  It  was  held  tbat, 
where  stolen  goods  are  found  in  the  pos- 
session of  a  defendant,  charged  with  burg- 
lary, shortly  after  the  commission  of  the 
offense,  such  fact  would  aothorise  the  jury 
to  infer  that  the  accused  was  guilty,  un- 
less he  explained  the  possession  to  their 
satisfaction.  In  the  case  of  Hill  v.  State, 
63  Ga.  578,  this  question  was  discussed  by 
Blkcklby,  J.,  to  some  extent,  and  it  was 
there  said:  "There  is  a  wide  dillerence  t>e- 
tween  resting  the  result  ot  a  trial  upon 
facts  which  legally  constitute  the  offense 
charged  and  making  it  turn  upon  other 
facts  which  are  merely  evidence  of  the  con- 
stituent facts."  Where  the  facts  proven 
constitute  the  offense  charged  in  the  In- 
dictment, then  it  would-be  proper  for  the 
court  to  instruct  the  jurv  that,  if  they  be- 
lieved such  facts,  they  should  convict  the 
defendant.  See  Parker  v.  State,  M  Ga. 
262;  Tucker  v.  State,  57  Ga.  608.  The  pre- 
sumption in  such  a  case  is  not  one  of  law 
but  of  tact.  1  Whart.  Grim.  Law,  §  729 
S  Greenl.  Ev.  §  81 ;  Hall  v.  State.  8  Ind.  439 
State  V.  Hodge,  60  N.  H.  510;  Stover  v. 
People.  56  N.  Y.  315;  Graves  v.  State,  12 
Wis.  501 ;  Crilley  v.  State,  20  Wis.  231.  We 
think  the  case  of  Hill  v.  State,  supra,  fully 
sustains  the  view  we  have  stated,  and  is 
the  law  ot  .this  state  upon  the  subject. 

The  ninth  ground  excepts  to  a  certain 
charge  given  by  the  court.  A  portion  of 
the  charge  excepted  to  is  correct  law, 
while  part  nt  the  same  Is  not  sound.  This 
court  has  frequently  held,  however,  that 
a  charge  of  a  court  excepted  to  must  be 
all  of  it  erroneous,  where  it  states  inde- 
pendent propositions,  in  order  to  avail 
the  party  making  the  exception  anything. 
We  find  that  the  court  in  this  charge  in- 
structed the  jury  that  it  the  goods  were 
found  in  the  defendant's  possession,  and 
sach  possession  was  left  unexplained,  "the 
law  raises  the  presumption  from  that  pos- 
session that  he  committed  the  larceny. " 
We  think  the  latter  part  of  this  charge  !• 
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clearly  error  nnder  tbe  former  rallnga  of 
this  court  and  if  ttils  were  a  close  case 
upon  tlie  facts,  we  would  unhesitatingly 
reveme  the  Judgment  and  remand  the  case 
for  farther  trial.  Bat  we  are  satisfied, 
from  lookiagintu  theevldence  In  this  case, 
that  tbe  verdict  of  tbe  Jury  was  demanded 
by  the  proof  snbmitted. 

We  flod  no  error  la  tbe  otber  charges  of 
tbe  coart  excepted  to,  nor  do  we  think  It 
was  error  for  tbe  Judge  to  refuse  to  give 
la  charge  tbe  requests  asked  by  counsel  for 
tbe  accused,  inasmuch  as  we  find,  in  look- 
ing at  the  entire  charge  of  the  court,  that 
the  requests  of  the  plaintiff  in  error  were 
fully  covered  by  the  general  charge  to  tbe 
Jury.    Judgment  affirmed. 


Bbown  v.  Smith  et  at. 
(Supreme  Court  of  Georffio.  Dec  1, 1800.) 
llASTBa  AHS  Sbrvamt— Whbn  Rslatiox  Exists. 
The  owner  of  a  cargo  of  ooal  hired  plain- 
tiff to  assist  in  xmloadlng  it,  and  also  hired  of 
defendants  a  pair  of  mules  and  a  driver  to  be 
lued  in  raising  the  coal  from  the  hold  of  the  ves- 
sel. Baid  owner  was  to  have  fall  control  of  tbe 
mules  and  the  driver,  and  might  put  tbe  driver 
at  any  other  work.  And.  although  he  paid  de- 
fenaants  for  the  hire  of  tne  mules  and  driver,  be 
had  the  right  under  his  contract  of  hirlns  to  dis- 
chaiKe  the  driver,  and  appoint  a  sabsUtute. 
Heidi  is  an  action  for  personal  injuries  ocoa- 
sionea  by  the  driver's  careless  management  of 
the  moles,  that  In  said  work  the  driver  was  not 
the  servant  of  defendants,  but  of  the  coal  owner. 

Error  from  city  coort  uf  Savannah; 
Hardbk,  Judge. 

Lester  di  RAveaelt  for  plaintitf  lu  error. 
O'CoaaerA  (yBryne,  tor  defendants  In  er- 
ror. 

SiMUOMB,  J.  Brown  sued  Smith  &  Kelly 
for  damages,  alleging  in  substance  that  he 
was  engaged  as  a  laborer  In  discharging  a 
vessel  laden  with  coal  lying  at  tbe  wharf 
of  C.  H.  Dixon,  In  Savannah ;  tbat  it  was 
bla  duty  to  remain  in  the  bold  of  tbe  vessel 
to  receive  empty  tubs  as  they  were  low- 
erad  into  the  hold,  and  to  unhook  them 
from  the  hoisting  rope,  and  hook  thereon 
full  tubs,  to  be  hoisted  tberelrom;  that 
there  was  also  then  and  there  employed  in 
discharging  tbe  vessel  a  certain  pair  of 
mulei),  the  property  of  said  Smith  &  Kelly, 
managed  and  controlled  by  their  servant, 
tbese  mules  being  attached  to  a  rope  used 
in  hoisting  tbe  coal,  and  being  driven  by 
said  servant  of  the  defendants ;  that,  dur- 
ing the  dischatging  of  the  vessel,  it  was 
the  duty  of  tbis  servant,  as  an  empty  tub 
was  loaded  into  tbe  vessel,  to  keep  the 
mules  stationary  while  tbe  plaintiff  ua. 
hooked  tbe  empty  tub  from  tbe  rope  and 
bitcbed  thereto  a  full  tub, and  not  todrlve 
tbe  mules  off,  or  permit  tbera  to  walk  oft, 
until  satisfied  that  tbe  plaintiff  hud  fin- 
ished tbe  hooking  and  unhooking;  tbat 
an  empty  tub  had  been  lowered  into  tbe 
bold,  and  while  be  was  engaged  in  un- 
booktug  it  from  the  rope,  and  before  he 
bad  finished  doing  so,  tbe  driver  of  the 
mules,  without  any  signal  so  to  do,  negli- 
gently and  carelessly  permitted  the  mules 
to  walk  otfiJerking  tbe  empty  tub  against 
the  petitioner's  band,  catcbing  the  baud 
between  tbe  tub  and  tbe  side  of  the  batch- 
way,  and  crushing  and  masbing  it  so  as 


to  make  it  necessary  to  amputate  the 
third  finger,  depriving  him  of  tbe  use  of 
bis  hand,  and  causing  him  to  lose  time  and 
money,  etc.,  and  giving  bini  great  pain. 
The  Jury  returned  a  verdict  in  uvor  of  the 
defendants,  and  tbe  plaintiff  moved  for  a 
new  trial,  which  was  refused,  the  court 
holding  tbat  under  the  evidence  the  plain- 
tin  was  not  entitled  to  recover,  because 
tbe  driver  of  tbe  mules  was  not  tbe  serv- 
ant of  tbe  defendants,  but  the  servant  of 
Dixon.  The  evidence  on  this  point,  in  sub- 
stance, was  tbat  Dixon  bad  a  vessel  load- 
ed witb  coal,  and  employed  Brown,  the 
plaintiff,  to  assist  In  unloading  1 1,  and  hired 
from  Smith  &  Kelly  a  pair  of  mules  and  a 
driver.  The  mules  were  to  be  bitcbed  to 
a  rope,  and  by  this  means  were  to  pull  the 
tubs  of  coal  out  of  tbe  hold,  upon  thedock. 
Although  Dixon  hired  the  mules  and 
driver  from  Smith  &  Kelly,  he  bad  full  con- 
trol of  both.  They  were  under  his  control 
and  direction  during  the  time  the  work  of 
unloading  the  coal  was  in  progress,  and, 
when  the  driver  was  notdrlvlngthe  mules, 
Dixon  had  tbe  right  to  put  him  at  any 
other  work  in  and  about  tbe  vessel;  and, 
although  be  did  not  pay  the  driver  for 
his  work,  bnt  paid  Smith  &  Kelly  for  the 
hire  of  the  mules  and  tbe  driver,  be  never- 
theless  bad  the  right,  under  the  contract 
with  Smith  &  Kelly,  to  discbarge  tbe 
driver,  and  appoint  a  substitute  in  bis 
place,  it  the  driver  was  careless  or  incom- 
petent. Smitb  &  Kelly  had  no  right  to 
giveany  directions  to  the  driver  while  in 
tbe  service  of  Dixon,  nor  to  control  bim  in 
any  manner  during  tbat  time,  but  he  was 
to  be  under  tbe  absolute  control  of  Dixon 
during  the  progress  of  the  work.  Dnder 
this  state  of  facts,  we  think  the  court  was 
right  in  holding  that  the  driver  of  tbe 
mules  was  not  the  servant  of  Smith  & 
Kelly  in  tbat  particular  work,  and  tbat 
tbe  plaintiff  could  not  recover  from  tbem. 
While  it  U  true  that  the  driver  of  the 
mules  may  have  been  tbe  general  servant 
of  Smith  &  Kelly,  yet,  when  tbey  hired 
him  to  Dixon  for  this  particular  work, 
and  gave  Dixon  control  over  bim,  and  the 
right  to  discharge  bim  if  Dixon  found  it 
necessary,  tbe  driver  became  tbe  special 
servant  of  Dixon  for  tbut  occasion,  and 
Smitb  &  Kelly  would  not  be  liable  for  his 
negligent  acts  while  thus  in  the  employ- 
ment of  Dixon.  Wood,  in  his  work  on 
Master  &  Servant,  (section  817,)  says: 
"The  real  test  by  which  to  determine 
whether  a  person  is  acting  as  the  servant 
of  another  is  to  ascertain  whether  nt  tbe 
time  when  the  injury  was  inflicted  be  was 
subject  to  such  person's  orders  and  con- 
trol, and  was  liable  to  be  discharged  by 
bim  for  disobedience  of  orders  or  miscon- 
duct." In  Whittaker's  Smitb  on  Negli- 
gence, (page  165,)  it  is  said:  "Where  a 
master  allows  his  servant  to  be  hired  by 
another,  he  remains  liable  to  the  hirer  and 
to  strangers  for  negligence  of  such  serv- 
ant; and  even  where  that  other  himself  se- 
lects the  servants,  although  the  master 
might  not  be  liable  for  mere  incompetency, 
yet  he  would  be  so  for  negligence.  If  the 
master  abandons  all  control  over  tbe  serv- 
ant, and  all  right  to  discharge  bim,  and 
these  rights  are  taken  by  the  hirer,  of 
course  tbe  servant  becomes  the  servant  ot 
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the  hirer."  In  Shearman  &  Redfleld  on 
Negligence,  (section  162,)  It  is  said:  "If 
the  hirer  is  vested  for  the  time  with  the 
oxdoBive  right  to  discharge  the  servants 
and  employ  others,  he  alone  Is  responsible 
for  their  defaults."  We  have  seen  from  the 
evidence  above  quoted  thatBixon  had  the 
exclusive  right  to  discharge  this  driver 
and  employ  another  in  his  place.  He  bad 
the  right  absolutely  to  control  and  direct 
the  driver.  He  had  the  right  to  take  him 
from  the  mules,  and  put  him  at  other 
work.  In  other  words,  he  had  as  ample 
and  complete  control  over  the  driver  as  if 
he  had  originally  hired  him.  We  think, 
therefore,  that,  under  these  authorities 
and  others  which  will  be  cited,  when 
Brown  was  injured  by  the  carelessness  of 
the  driver,  the  driver  was  not  the  servant 
of  Smith  &  Kelly,  but  the  servant  of  Dixon. 
MacU.,  Mast.  &  S.  p.  807  eteeq.;  Laugher 
v.  Pointer,  5  Bam.  &  C.  547 ;  Murphey  v. 
Caralli,  3  Hurl.  &  0.  461 ;  Kimball  v:  Ciish- 
man,  103  Mass.  194:  Vary  v.  Railroad  Co., 
42  Iowa,  246.    Judgment  affirmed. 


McAlpin  t.  Pursb  et  h1. 
{Supreme  Court  of  Oeorgia.    Deo.  1, 1890.) 

VoBOtBLi  Ektbt  Ain>  Dbtainbb— Allxo^tionb  of 
ArriDiLViT  Aso  WABiuirr. 
In  an  action  of  forolble  entry  and  detainer, 
tt  is  sufflolent  for  the  afQdavlt  and  warrant  to 
state  that  defendants  forcibly  entered  and  forci- 
bly detained  the  premises,  without  setting  ont 
Uie  nature  of  the  foroe  naed. 

Error  from  saperior  court,  Chatham 
coanty;  Fallioant,  Judge. 

Cbaa.N.  West,  bjS.  B.  Adams,  for  plain- 
tltt  in  error.  J.  B.  Sauasjr,  for  defendants 
in  error. 

Simmons,  J.  McAlpln  appeared  before 
a  magistrate,  and  made  oath  as  follows: 
On  February  6, 1890,  he  was  in  pospession 
of  lots  of  land  lying  in  the  fifth  district, 
Q.M.,of  said  county,  the  lots  being  known 
as  "Wharf  Lotn  4,  13,14,  and  16,  New 
Deptford."  Being  so  In  possession  of 
these  lots,  D.  0.  Purse  and  J.  C.  Rowland, 
both  of  Chatham  county,  did  then  and 
there  forcibly  enter  upon  the  said  lots  of 
land,  and  did  eject  him  therefrom.  The 
depunput  also  says  that  on  the  6th  day  of 
February,  1890,  he  was  in  possession  of 
the  lots  of  land,  (describing  them  as 
above,)  and  being  so  in  posseHsion  of 
them,  D.  G.  Parse  and  J.  C.  Rowland, 
both  of  Chatham  county,  then  and  there 
for<.-ib1y  detained  from  him  the  lands  of 
which  he  was  in  possession;  wherefore 
lie  pra.vpd  that  a  summons  be  issued  re- 
<{u!ring  Purse  and  Rowland  to  appear  on 
the  17th  day  of  March,  1890,  before  the 
Justice  of  the  peace  for  said  fifth  district, 
(naming  him,)  and  defend  the  charges  of 
forcible  entry  and  forcible  detainer  alleged 
atialnst  them  by  the  deponent.  Upon 
this  utfidavit  the  justice  of  the  peace  issued 
a  summons  directed  to  Purse  and  Row- 
land, reciting  the  facts  in  the  affidavit, 
and  requiring  them  to  appear  before  him 
at  his  ottice  and  defend  thecharges  against 
them  of  forcible  entry  and  forcible  detain- 
er. When  the  case  came  on  for  a  hearing 
before  the  magistrate,  the  warrant  and 


affidavit,  upon  motion  of  the  defendants 
were  dismissed  as  being  insufficient  in  law, 
McAlpin  took  the  case  by  certiorari  to 
the  superior  court,  alleging  that  It  was 
error  so  to  dismiss  the  affidavit  and  war- 
rant. The  Jndge  of  the  superior  court  sus- 
tained the  decision  of  the  court  below, 
and  McAlpin  excepted.  It  seeius  that  the 
Judge  held  this  affidavit  to  be  insufficient 
In  law,  because  it  did  not  assert  that  the 
forcible  entry  was  made  "by  violently  tak- 
ing possession  of  lands  and  tenements  with 
menaces,  force,  and  arms,  and  witbout 
authority  of  law, "  and  because  ft  did  not 
assert  that  the  land  was  forcibly  detained 
in  the  same  manner.  In  other  words, 
that  the  affidavit  was  deficient  because  it 
did  not  follow  the  definitions  of  forcible 
entry  and  detainer  as  laid  down  in  the 
Code.  We  dlRer  from  the  learned  Jndge  in 
the  court  below,  and  think  this  affidavit 
was  sufficient  to  authoriie  the  magis- 
trate and  a  Jury  to  hear  and  determine 
the  case. 

In  our  opinion,  it  is  nnnecessary,  in  a 
proceeding  under  this  statute,  to  describe 
In  the  affidavit  or  the  warrant  the  man- 
ner or  means  of  the  forcible  entry  or  the 
forcible  detainer.  We  think  the  use  of 
these  words,  "forcible  entry  "and  "forci- 
ble detainer,"  is  sufficient  to  pot  the  de- 
fendant upon  notice  of  the  nature  and 
character  of  the  action  brought  against 
him,  BO  that  he  may  properly  prepare  bis 
defense  when  he  Is  served  with  a  summons 
requiring  him  to  appear  and  defend  the 
charges  alleged  against  him  by  the  depo- 
nent. If  a  criminal  warrant  had  been 
sued  nut  against  the  defendants,  under 
our  Code,  §{  4714,  4716,  it  would  scarcely 
be  doubted  that  an  affidavit  charging  a 
forcible  entry  and  forcible  detainer  of  the 
deponent's  land  would  have  been  suffi- 
cient. Under  these  sections  tt  is  only  nec- 
essary to  name  the  offense  committed  by 
the  defendant  in  the  affidavit  and  -war- 
rant, and  it  is  not  necessary  to  set  ont  the 
facts  which  constitute  the  offense.  Under 
these  sections  an  affidavit  charging  that 
a  defendant  committed  the  crime  of  mur- 
der would  be  sufficient  upon  which  to  au- 
thorize a  magistrate  to  issue  a  warrant; 
and  under  section  4716,1t  is  only  necessary 
for  the  magistrate,  when  be  isRuee  tliia 
warrant,  to  name  the  offense  therein.  If, 
therefore,  McAlpin  had  sued  out  a  crimi- 
nal warrant,  and  made  affidavit  that  these 
defendants  had  committed  the  offense  of 
"forcible  entry  and  forcible  detainer,"  it 
would  have  been  sufficient  to  authoriie 
the  magistrate  to  hear  the  case,  and  bind 
the  defendants  over  if  the  evidence  war- 
ranted it.  If  this  would  have  been  suffi- 
cient in  a  criminal  case,  why  Is  it  not  suf- 
ficient in  a  civil  case?  In  a  criminal  case 
the  prosecutor  would  have  had  to  prove 
the  mode  and  manner  of  the  forcible  entry 
and  detainer.  He  would  have  had  to 
prove  that  the  defendant  violently  took 
possession  of  the  land  with  menaces  or 
with  force  and  arms, and  without  author- 
ity of  law,  and  the  defendant  could  bave 
justified  himself  by  disproving  these 
charges.  In  a  cItII  case  it  would  be  nec- 
essar}'  for  the  plaintiff  to  prove  the  same 
things,  and  the  defendant  could  make  the 
same  defense,  and  hewonldbe  jnst  as  well 
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prepared  to  make  tbe  delenBe  In  a  civil 
pruceedioK  as  he  would  be  In  a  crimi- 
nal proceeding.  It  being  unnecessary, 
theretore,  in  a  criminal  proceeding,  to  set 
oat  in  the  aflSdavit  and  warrant  tbe  mode 
and  manner  ol  committing  tbe  otfense, 
we  do  not  think  it  is  necesaury  in  a  civil 
proceeding  to  set  them  out ;  especially  as 
the  only  facts  the  Jury  can  inquire  into 
upon  the  trial  are  the  possession  and  tbe 
force.  Code,  S  4087.  These  being  the  only 
facts  which  could  be  Inquired  into  In  this 
cafle,  tbe  defendants  were  certainly  put 
npun  notice  of  what  they  were  called  upon 
to  answer  when  served  with  a  warrant 
charging  them  with  forcible  entry  and 
forcible  detainer.  The  warrant  notiUed 
them  that  they  were  charged  with  taking 
posacesion  of  tbe  plaintiff's  laud  de- 
Hcribttd  in  tbe  affidavit  and  warrant  by 
forre,  and  detaining  the  same  by  force ; 
and  In  oar  opinion  it  was  unnecessary  to 
go  farther  and  set  out  in  the  affidavit  or 
the  warrant  the  nature  of  the  force  used, 
whether  it  was  violence  or  threats  or 
menaces.    Judgment  reversed. 


Pbicb  t.  Richmond  &  D.  R.  Co. 

(Supreme  Court  of  Soutk  CaroVlna.    'Dpo.  10, 

1890.) 

DiikTH  BT  WKOHonn.  Act— Rblxass  bt  Db- 

CBASBD. 

1.  Oen.  Bt.  B.  C.  t  2183,  provides  that 
"whenever  the  death  of  a  person  shall  be  caused 
by  the  wrongful  act,  neglect,  or  default  of  an- 
other, and  the  act,  neglAot,  or  default  is  such  aa 
wodld,  U  death  had  not  ensued,  have  entitled  the 
par^to  nwintaln  an  action  and  recover  damages, 
•  •  ♦  the  person  or  corporation  who  would 
have  been  liable  If  death  had  not  ensued  shall  be 
liable  to  an  action  for  damages,  notwithstanding 
the  death  of  the  person  injured. "  Held,  that  the 
test  CMC  the  right  of  an  administrator  to  maintain 
an  action  for  a  death  by  a  wrongful  act  is 
whether  deceased  could  have  maintained  an  ac- 
tion for  the  injury  had  he  survived,  and  there- 
fore, where  deceased,  during  his  life-time,  has 
debarred  himself  from  suit  by  the  release  of  the 
wrong-doer,  his  administrator  cannot  maintain 
the  action,  unless  he  shows  that  the  release  was 
procured  by  fraud  or  duress. 

a.  Section  2188,  which  esclndee  a  right  of 
action  in  the  administrator  where  deceased,  in 
his  life-tim&  has  recovered  a  final  judgement  for 
the  injury,  does  not  imply  that  the  administrator 
may  maintain  tbe  action  in  every  other  case,  but 
was  only  inteoaed  to  prevent  a  double  remedy  in 
any  case. 

Appeal  from  common  pleas  circuit  court 
of  Richmond  county. 

John  C.  Haskell,  for  appellant.  Melton 
&  Melton  and  R.  W.  Stand,  for  respond- 
ent. 

McIter.  J.  This  was  an  action  brought 
by  the  plaintiff,  as  administratrix  of  Philip 
H.  Price,  deceased,  to  recover  compensa. 
tion  in  damages,  fur  tbe  killing  of  tbe  in- 
testate by  the  alleged  fault  of  tbe  defend- 
ant company,  under  tbe  provisions  of  the 
act  of  1859,  now  incorporated  in  the  Gen- 
eral Statutes  as  sections  2183-2186.  Tbe 
defendant,  after  denying  all  allegations  of 
negligence,  for  a  further  defense  alleged 
that,  after  the  time  of  the  alleged  injury, 
and  before  the  commencement  of  this  ac- 
tion, the  said  intestate,  for  a  valuable  con- 
sideration, executed  a  paper  acknowledg- 


ing full  aatiBfactlonfor  all  damages  result- 
ing from  the  alleged  injury,  and  releasing 
and  discharging  the  defendant  company 
from  all  liability  therefor.  After  the  plain- 
tiff had  closed  her  testimony,  the  defendant 
moved  for  a  nonsuit,  upon  the  ground 
that  there  was  no  evidence  of  any  negli- 
gence on  tbe  part  of  tbe  defendant  compa- 
ny, which  motion  was  refused.  Tbe  de- 
fenda  nt  then  offered  evidence  for  the  pur- 
pose of  showing  that  tbe  deceased  was  in- 
jured by  reason  of  his  own  negligence, 
and  not  tbrough  any  want  of  care  on  tbe 
part  of  tbe  defendant  company;  and  also 
proposed  to  introduce  the  release  executed 
by  the  deceased  prior  to  his  death ,  set  up 
as  one  of  the  defenses  in  the  answer,  which, 
upon  objection  from  tbe  plaintiff,  was 
ruled  to  be  inadmissible.  There  were  also 
other  questions  raised  as  to  the  admissi- 
bility of  testimony,  which,  under  tbe  view 
we  take  of  tbe  effect  of  the  release,  need 
not  be  specifically  mentioned.  The  Jury 
having  rendered  a  verdict  In  favor  of  tbe 
plaintiff,  tbe  defendant  appeals,  upon  the 
several  grounds  set  out  in  tbe  record, 
which  need  not  be  repeated  here,  as  we 
think  the  leading  and  controlling  ques- 
tion in  the  case  is  as  to  the  admissibility 
and  effect  of  the  release  above  mentioned. 
The  undisputed  facts  are  that  plaintiff's 
Intestate  received  the  injury  complained 
of  on  tbe  18th  of  February,  1887,  from  tbe 

effects  of  which  he  died  on  the day 

of  November,  1887,  and  that  in  the  mean 
time,  to- wit,  on  tlie  8th  of  August,  1887, 
tbe  intestate  executed  tbe  release  in  ques- 
tion, so  that  tbe  practical  inquiry  in  this 
case  is  whether  an  action  of  this  kind  can 
be  maintained,  under  uur  statute,  where 
the  party  injured  has,  prior  to  his  death, 
released  bis  right  of  action.  Tbe  two  sec- 
tiont)  upon  which.  In  our  judgment,  tbls 
question  turns,  read  as  follows:  "Sec. 
2183.  Whenever  tlie  death  of  a  person  shall 
be  caused  by  tbe  wrongful  act,  neglect,  or 
default  of  another,  and  the  act,  neglect, 
or  default  is  such  as  would,  if  death  had 
not  ensued,  have  entitled  tbe  party  in- 
jured to  maintain  an  action,  and  recover 
damages  in  respect  thereof,  then,  and  In 
every  case,  the  person  or  corporation  who 
would  have  been  liable  if  death  had  not 
ensued  shall  be  liable  to  an  action  for  dam- 
ages, notwithstanding  tbe  death  of  the 
person  injured,  aJtbough  the  death  shall 
bave  been  caused  under  such  circumstan- 
ces as  make  tbe  killing  in  law  a  felony. " 
"Sec.  2186.  The  provisions  of  the  three  pre- 
ceding sections  of  this  chapter  shall  not 
apply  to  any  case  where  the  person  In- 
jured has,  for  such  injury,  brought  action, 
which  has  proceededto  trial  and  final  judg- 
ment before  bis  or  her  death."  It  seems 
to  us  that,  by  the  terms  of  section  2183, 
tbe  capacity  of  the  deceased  to  maintain 
an  action  based  upon  the  Injury  which '' 
caused  bis  death  is  made  the  test  of  the 
right  of  tbe  administrator  to  maintain  the 
action  provided  for  by  the  statute;  hence 
if  the  deceased  has  debarred  himself,  by  his 
contributory  negligence,  or  by  any  other 
cause,  from  maintaining  his  action  based 
upon  tbe  injury  which  caused  his  death. 
It  follows  necessarily  that  bis  administra- 
tor is  likewise  barred  of  bis  right  of  ac- 
tion, which  would  otherwise  be  secured 
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to  blm  by  the  statate.  In  all  cases  like 
the  present,  the  controlling  question, 
therefore,  Is  whether  the  deceased,  if  he 
had  not  died,  could  have  maintained  the 
action.  It  seems  to  us  clear,  therefore, 
that  the  circuit  Judge  erred  in  refusing  to 
receive  in  evidence  the  release  offered  by 
the  defendant,  for  it  cannot  be  doubted 
that  if  the  deceased  had  not  died,  and  such 
release  had  been  pleaded  and  proved  in 
an  action  institnted  by  him  to  recover 
damages  for  the  injury  alleged  to  have 
been  done  him  by  the  wrongful  act  of  the 
defendant,  it  would  have  been  a  bar  to 
such  action,  unless  it  had  been  made  to  ap- 
pear that  such  release  was  obtained  by 
fraud  or  duress.  So  far  as  we  are  in- 
formed, we  have  no  authoritative  con- 
struction of  the  provisions  of  this  statute 
t)y  the  courts  of  this  state,  and  it  cannot 
be  denied  that  the  cases  elsewhere,  upon 
similar  statutes,  are  somewhat  contUct- 
Ing.  But  the  construction  which  we  have 
adopted  seems  to  us  to  be  the  only  legiti- 
mate one  which  can  be  deduced  from  the 
terms  of  the  statute,  and  it  has  the  sup- 
port of  high  authority,  both  in  decided 
cases  and  in  the  treatises  of  eminent  au- 
thors. See  Read  v.  Railway  Co.,  L.  B.  8  Q. 
B.  555;  Senior  v.  Ward,  102  E.  C.  L.  392; 
Griffiths  V.  Earl  of  Dudley, 9  Q.B.  Div.  3S>7. 
Littlewood  v.  Mayor.  89  N.  Y.  24;  Cooley, 
Torts,  263,264:  2  Kedf.  R.  R.  (4th  Ed.)  260; 
Pierce,  R.  R.  392;  Pat.  Ry.  Ace.  Law,  410, 
508;  Shear.  &  R.  Neg.  §  801;  2  Thomp. 
tieg.  1286.  It  Is  contended,  however,  that 
the  provisions  of  section  2186  render  it  nec- 
essary to  place  a  diffei-ent  construction 
tfpon  section  2188  from  that  which  has 
been  applied  elsewhere  to  similar  statutes, 
because  it  is  urged  that  section  2183,  ex- 
cluding a  right  of  action  in  the  case  there 
specified,  implies  that  there  is  no  such  ex- 
clusion in  any  other  case,  under  the  max- 
im, exprfsaio  irnfiis  eat  exclusio  nlterlua. 
Such  does  not  seem  to  be  either  the  form  or 
Intent  of  section  2186.  It  does  not  purport 
to  constitute  an  exception  to  any  previ- 
ous general  declaration.  On  the  contrary. 
Its  real  object  was  to  prevent  a  doable 
remedy  for  the  same  wrongful  act  in  any 
possible  case.  A  right  of  action  having 
been  secured  to  the  administrator  in  all 
cases  In  which  an  actiou  might  hare  been 
maintained  by  the  deceased,  if  he  had  not 
died,  it  might  have  been  contended  that 
the  administrator  could  still  bring  his  ac- 
tion, even  though  the  deceased  had,  in  his 
life-time,  brought  his  action,  and  recov- 
ered judgment,  because  the  test  of  the 
right  of  the  administrator  to  main  tain  his 
action,  being  the  right  of  the  deceased  to 
recover,  which  had  been  demonstrated  by 
his  recovery  of  judgment  in  his  lite-time, 
would,  so  far  from  barring,  establish  the 
right  of  the  administrator  to  recover; 
andbence.to  avoid  this  double  liability  for 
the  same  wrongful  act,  the  provisions  of 
section  2186  were  inserted,  not  as  an  ex- 
ception, but  as  a  separate  section. 

We  have  not  deemed  it  necessary  to  go 
into  the  question,  much  discussed  else- 
where, as  to  whether  the  statute  gives  a 
new  cause  of  action,  or  simply  continues 
the  original  cause  of  action  accruing  to 
the  party  Injured,  which  would  otherwise 
terminate  with  bis  life,  enlarging  Its  scope 


BO  as  to  embrace  compensation  tor  the  in- 
jury resulting  from  the  death,  for  oar  con- 
clusion is  drawn  from  the  terms  ot  the 
statute,  as  evidencing  the  true  intent  of 
the  legislature.  We  may  say,  however, 
that  it  the  purpose  was  to  create  a  new 
and  independent  cause  of  action  it  is  a  lit- 
tle singular  that  the  legislature  should  ex- 
pressly provide,  as  it  has  done  in  section 
2186,  for  the  defeat  of  one  cause  ot  action 
accruing  to  one  person  by  the  enforcement 
of  another  cause  of  action  which  bad  ac- 
crued to  another  person.  It  seems  to  us, 
therefore,  that  the  provisions  of  section 
2186,  so  far  from  weakening,  rather  con- 
firm our  view  of  the  true  intent  and 
meaning  of  the  statute.  The  lodgment  of 
this  court  is  that  the  Judgment  of  the  cir- 
cuit court  be  reversed,  and  that  the  case 
be  remanded  to  thatcourt  for  a  new  trial. 

Simpson,  C.  J.,  and  McGowa^n,  J.,  con- 
car. 

Lbsbsne  et  al.  v.  Yoono. 

{Supreme  Court  of  Sottth  CaroUna.    Dea  U, 
1890.) 

Whabf^ob  Fibs. 

1.  Under  the  act  of  1807,  fixing  the  rates  of 
wharfage  in  the  city  of  Charleston, — "For  land- 
ing every  bale  or  case  of  cotton,  4  cents  per  bale 
or  case;  tot  shipping  every  bale  or  case  of  cot- 
ton, 4  oenta  per  bale  or  case,  "—the  wharf -owner 
is  entitled  to  4  oenta  per  bale  only  for  receiving 
cotton  from  drays,  railroad  oars,  and  other  vehi- 
oles,  and  loading  It  on  veasels. 

3.  Though  when  the  act  was  passed  the  im- 
portation of  cotton  was  not  probable,  and  moat  of 
ttie  cotton  which  then  reached  Charleeton  was 
landed  on  wharfs  from  boats,  and  the  wharf- 
ingers hare  been  in  the  habit  of  oharging  4  cents 
for  receiving  and  4  cents  for  loading  on  vessels, 
it  cannot  t>e  Inferred  that  "landing"  meant  re- 
ceiving from  boats,  and,  now  tliat  the  modes  of 
inland  transportation  liave  lieen  changed,  any  de- 
livery at  the  wharf  be  sabstitated  for  anch  "land- 
ing, "  as  such  oonatr action  would  make  theotaaiM 
for  "shipping"  8  cents  per  bale,  and  not  4,  as  the 
act  declares,  and  the  aot  indicate*  tliat" landing* 
and  "sblpplng"  are  two  separate  and  distinct 
things,  and  not  diserent  parts  of  the  same  trans- 
action of  shipping,  and  the  act  was  intanded  to 
fix  the  charge  in  case  of  possible  importation  as 
well  as  in  case  of  exportation.  Kdvaa,  J.,  dis- 
senting. 

Appeal  from  commonpleas  circuit  court 
of  Charleston  county;  Hudson,  Judge. 

The  following  are  the  exceptions  of 
plaintiffs  referred  to  in  the  opinion  of  the 
court:  "(1)  The  presiding  Judge,  in  inter- 
preting the  act  of  assembly  of  1807.  did 
not  construe  the  act  by  the  languago  of 
the  act  Itself.  (2)  The  presiding  judge.  In 
interpreting  the  act,  outside  ot  tlie  words 
of  the  act,  took  into  consideration  *  the 
date  of  the  act,  the  condition  of  the  coun- 
try at  that  time,  the  modes  ot  transporta- 
tion of  produce,  the  modes  of  reaching  the 
wharves  of  this  sea-port  and  depositing 
upon  the  wharves  the  produce  ot  the  coun- 
try,—namely,  cotton  tor  shipment.'  (3) 
The  presiding  judge,  in  interpreting  the 
act,  took  into  consideration  varions  mat- 
ters of  fart,  of  which  no  issue  bad  been 
made  in  pleading  or  in  proof, and  ot  which 
there  was  no  proper  proof.  (4)  The  pre- 
Bldlng  judge,  in  Interpreting  the  act.  took 
Into  consideration,  as  a  tact,  that  at  the 
date  ot  the  passage  of  the  act  both  rice  and 
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cotton  were  broDght  to  the  city  of  Cbarlea- 
ton  mostly  by  means  of  water  trans- 
portation, of  which  there  was  no  proof  be- 
fore him.  (5)  The  presiding  Judge,  in  in- 
terpreting the  act,  took  into  considera- 
tion, as  a  tact,  that  at  the  date  of  the 
passage  of  the  act  both  rice  and  cotton 
were  brought  to  the  city  of  Charleston, 
mostly  by  means  of  water  transportation, 
which  was  not  true  historically.  (6)  The 
presiding  Judge  failed  in  that  connection 
to  take  into  consideration  as  a  fact  that 
at  tbedate  of  the  act  of  1807,  and  until 
the  bonding  of  railroads,  a  large  part  of 
the  cotton,  brought  to  Charleston  was 
brouKht  by  wagons  and  iilce  vehicles  over 
the  dirt  roads  leading  to  the  city,  and 
over  the  streets  of  the  city,  and  placed  up- 
on the  wharves  either  from  said  vehicles 
or  from  drays  or  trnclcs.  (7)  The  presid- 
ing Judg^  refased,  when  asited,  to  talce  in- 
to consideration  that  in  1807,  and  from 
that  time  to  1838,  all  the  cotton,  or  most 
of  the  cotton,  that  came  to  Charleston. 
came  in  wagons  along  the  road,  and  was 
deposited  on  the  wharves  from  those 
wagons.  (8)  The  presiding  Judge,  in  in- 
terpreting the  act  of  1807,  assumed  Judi- 
cially that  from  vessels  by  water,  bring- 
ing the  produce  of  cotton  and  rice  to 
Charleston,  the  produce  was  landed  on  the 
wharves,  for  the  purposes  of  shipment, 
and  afterwards  shipped.  (9)  The  presid- 
ing lodge,  in  interpreting  the  act  of  1807, 
outside  of  the  text  of  the  act,  and  in  tali- 
tng  Into  consideration  the  condition  of  the 
country  and  the  modes  of  transportation 
of  prodDce,  the  modes  of  reaching  the 
wharves  of  this  sea-port,  ( meaning  Charles- 
ton.) and  depositing  upon  the  wharves 
the  produce  of  the  country,  ignored  the 
blstorlcai  fact  that  all  cotton  brought  to 
Charleston  by  boats  and  landed  on  the 
wharves  has,  from  the  earliest  to  the  lat- 
est period.  I>een  brought  and  landed  for 
the  parpose  of  being  stored  in  Charleston. 
and  not  for  the  purposes  of  shipment,  and 
has  invariably  been  moved  from  the  place 
of  landing  into  sheds  or  stores,  or  headed 
np  on  wharves,  and  there  placed,  subject 
to  a  charge  of  storage,  on  the  wharf  on 
wbieb  landed,  or  has  been  moved  to  an- 
other wharf  or  other  place  of  storage; 
and  erred  In  ignoring  the  fact  that,  with 
very  rare  exceptions,  all  cotton  so  landed 
and  stored  has  been  brought  to  Charles- 
ton, landed  and  stored,  for  sale  in  Charles- 
ton ;  and  that  no  such  cotton  has  ever 
l>een  shipped  from  said  wharves  without 
lia  ving  bieen  first  so  placed  or  stored  and 
afterwards  been,  by  a  separate  and  dis- 
tinct handling,  put  out  upon  the  wharves 
and  then  shipped.  (10)  The  presiding 
Judge  rnled  that  the  object  of  the  act  was 
to  grive  the  right  to  the  owner  of  the 
wiiarves  of  demanding  compensation  for 
the  duty  of  receiving  produce  on  the  wharf 
for  Cbe  purposes  of  shipment,  caring  for  it 
there  under  the  responsibility  of  the  wharf- 
owner,  and  the  labor  and  expense  of  pnt> 
ting  it  upon  board  of  the  vessel  to  be 
shipped.  (11)  The  presiding  Judge,  in  in- 
terpreting the  act,  erroneously  assumed, 
as  a  matter  of  fact,  that  of  cotton  brought 
to  the  wharves  in  Charleston  for  shipment 
the  labor  and  expense  of  putting  it  on 
board  the  vessel  to  be  shipped  is  incurred 


by  the  wharf-owner.  (12)  The  presiding 
Judge,  in  interpreting  the  act,  held,  erro- 
neously and  without  proof,  thatthe  object 
of  the  act  was  to  compensate  the  wharf- 
owner  for  the  expense  and  trouble  and 
labor  necessary  to  receive  an  article,  to 
transfer  it  from  the  vessel  brlnicing  it  there, 
to  put  it  on  the  wharf,  and  it  it  was 
brought  there  and  put  there  for  the  pur- 
pose of  shipment,  then  the  caring  for  it 
and  the  consequent  transfer  of  the  same 
to  the  vessel  by  which  it  was  to  be  shipped. 
•  •  ♦  (16)  The  presiding  Judge  erred  in 
holding  thatsoch  had  been  the  interpreta- 
tion- of  this  act  by  the  wharf-owners  of 
this  sea-port  from  the  time  of  the  passage 
of  this  act  up  to  the  present  day ;  and  that 
the  charge  has  been  paid.  (17)  The  presid- 
ing Judge,  in  resorting  to  the  Interpifeta- 
tion  of  the  act  by  the  wharf-owners,  ig- 
nored the  testimony  in  the  case,  and  that 
of  the  defendant  himself.  (18)  The  presid- 
ing Judge  erred  in  resorting  to  the  inter- 
pretation of  the  act  by  the  wharf-owners, 
and  In  adopting  their  supposed  interpre- 
tation of  it.  •  •  •  (24)  The  presiding 
Judge  erred  in  saying  to  the  Jury:  'Now, 
if  there  was  no  legal  obstruction  in  the 
first  place,  no  recovery  can  be  had,  and  I 
have  instructed  you  that  charging  eight 
cents  per  bale  wharfage  on  cotton  is  not 
against  the  spirit  of  the  act,  but  conies 
strictly  within  the  spirit  and  under  the  in- 
terpretation of  eighty  years  of  that  act,  as 
to  the  meaning  of  the  word  "  landing, " 
and,  in  view  of  the  altered  condition  of 
things,  I  charge  you  that  it  also  comes 
within  the  letter  of  this  act.'  •  •  •  (28) 
The  presiding  Judge  erred  in  construing 
the  word  'landing,'  in  the  act  of  1807,  as 
synonymous  with  'depositing  from  a  dray 
or  other  land  vehicle  on  the  wharf."  (29) 
The  presiding  Judge  erred  in  interpreting 
theact  so  as  to  separate  the  actof  deposit- 
ingon  the  wharf  bales  of  cotton  from  a  dray 
or  other  land  vehicle  frqm  the  rest  of  the 
process  of  shipping  of  cotton  on,  over,  or 
at  a  wharf,  and  in  so  interpreting  the  act 
as  to  make  the  legislature  mean  to  allow 
4  cents  wharfage  for  depositing  every  bale 
of  cotton  so  deposited,  and  in  addition 
thereto  to  allow  4  cents  more  wharfage 
for  shipping  the  same  bale  of  cotton. " 

Barker,  diHUaud  A  FIzatmona,  for  appel- 
lants.   Mitchell  <ft  Smith,  tor  respondent. 

McGowAN,  J.  As  stated  by  the  plain- 
tiffs, this  was  an  action  for  damages 
against  the  defendant  for  alleged  wrong- 
ful acts,  as  wharf-owner  and  wharfinger 
in  the  port  and  harbor  of  Charleston,  in 
Illegally,  and  with  malicious  intent  to  in- 
jure plaintiffs,  "demanding  from  plaintiffs, 
merchants  in  the  city  of  (Tbarleston,  en- 
gaged in  purchasing  and  shipping  cotton 
to  correspondents  renident  abroad,  pay- 
ment of  eight  (8)  cents  per  bale  wharfage 
on  all  cotton  shipped  by  them  over 
wharves  controlled  by  defendant,  and, 
after  the  sum  of  four  cents  per  bale,  which 
plaintiffs  claim  to  be  the  lawful  charge 
for  such  wharfage,  had  been  by  them  ten- 
dered to  defendant,  and  he  had  refused  to 
receive  It,  for  interfering  with  and  wan- 
tonly obstructing  the  business  of  plaintiffs 
in  the  use  of  said  wharves,  until  they  were 
compelled,  in  order  to  carry  on  their  bus- 
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ineaa,  to  pay  under  protest  tbe  unlawful 
charge  o( eight  cents  per  bale.Bo  exacted," 
etc.  Flaintifla  further  alleged  that  their 
baslnese  had  been  Inluriously  obutructed, 
caaaing  them  Iobb,  lor  which  loss,  and  for 
the  malicious  and  nnlawlul  conduct,  they 
claimed  darnages,  etc.  The  defendant  in 
bia  answer  admits  that  he  demanded  pay- 
ment of  bis  bills  for  wharfage  from  plain- 
tiffs at  eight  cents  per  bale  for  all  cotton 
of  the  plaintiffs  passed  over  tbe  wharves 
leased  by  him,  and  already  shipped,  and 
that  he  had, onacertain  day, forbidden  the 
removal  of  certain  cotton  without  the 
payment  of  certain  charges  thereon  for 
which  he  claimed  a  Hen.  Defendant  took 
Issue  as  to  all  the  other  matters  in  tbe 
complaint,  including  tbe  claim  that  eight 
cente  per  bale  on  cotton  shipped  over 
defendant's  wharves  was  an  unlawful 
charge,  and  that  four  cents  per  bale  on 
such  cotton  was  a  lawful  charge;  also, 
that  the  charge  of  eight  cents  layage  and 
eight  cents  storage  as  made  were  unlawful 
charges,  etc.  There  was  testimony  tend- 
ing to  show  that  the  defendant  had 
charged  the  plaintiffs  eight  cents  per  bale 
for  all  thmr  cotton  passed  over  his 
wharves,  and  that,  in  consegoence  of  tbe 
plaintiffs'  refusal  to  pay  eight  cents  per 
bale  wharfage,  their  business  bad  been  to 
some  extent " obstracted. " 

Tbe  principal  question  In  this  case,  how- 
ever, was  what  amount  as  fees  tbe  wharf- 
inger was  entitled  by  law  to  charge  for  al- 
lowing cotton  bales  to  he  shipped  over 
bis  wbarvee;  and  that  depends  upon  the 
proper  construction  of  the  act  of  1807, 
which  is  as  follows,  vis.:  "An  act  to  amend 
an  act  for  amending  an  act,  entitled  'An 
act  for  regulating  and  ascertaining  the 
rates  of  wharfage  of  ships  and  merchan- 
dise,'and  also  for  ascertaining  the  rates 
of  storage  In  Charleston,  and  for  repeal- 
ing the  first  clause  of  tbe  said  act.  or  any 
other  acts  repugnant  thereto.  Whereas, 
it  is  proper  and  expedient  to  alt«r  and 
amend  an  act  regulating  and  ascertaining 
the  rates  of  wharfage  and  storage  In 
Charleston,  passed  the  29th  day  of  March, 
1778.  (1)  Be  it  therefore  enacted  that, 
Immediately  from  and  after  Ihe  passing 
of  this  act,  the  following  rates  and  sums 
respectively  shall  be  paid,  and  no  greater 
shall  be  demanded  or  exacted  by  own- 
ers of  wharves,  or  any  other  persons,  for 
wharfage  of  ships  or  vessels,  or  for  land- 
ing, weighlDg,  and  storing  of  the  articles 
of  rice  and  cotton  upon  the  wharves  in 
Charleston,  to-wit:  For  the  landing  of 
every  barrel  of  rice,  four  cents  per  barrel ; 
for  weighing  every  barrel  of  rice,  six  cents 
per  barrel:  for  shipping  every  barrel  of 
rice,  four  cents  per  barrel;  for  storing 
every  barrel  of  rice, "etc.;  "for  landing 
every  bale  or  case  of  cotton, four  cents  per 
bale  or  case;  for  wpl^hlng  every  bale  or 
case  of  cotton,  six  cents  per  bale  or  case; 
for  8hip))ing  every  bale  or  case  of  cotton, 
four  cents  per  bale  or  case;  tor  storing 
every  bale  or  case  of  cotton,  eight  cents 
per  bale  or  case  for  the  first  and  last 
weeks,  and  four  cents  per  week  for  each 
Intermedlatu  week." — repealing  all  other 
Inconsistent  acts,  etc. 

The  learned  circuit  Judge  seemed  to  be 
much  In  doubt  aa  to  tbe  true  interpreta- 


tion of  this  act,  bat  he  construed  it  as 
authorising  the  charges  of  wharfage  com- 
plained of:  that  is  to  say,  four  cents  a 
bale  for  "landing. "and  an  additional  four 
cents  for  "shipping,"  the  same  cotton, 
making  the  wharfage  for  "  shipping  "  cot- 
ton not  four  cents,  as  expressed  in  the  act, 
but  eight  cents,  per  bale.  Among  other 
things,  he  charged  the  Jury  as  follows: 
"  In  order  to  interprettbe  language  of  this 
act,  we  must  take  into  consideration  that 
it  was  dated  1807,  about  tigbty  years  or 
more  before  tbe  bringing  of  this  action. 
We  must  take  into  consideration  the  con- 
dition of  the  country  at  that  time,  the 
modes  of  transportation  of  produce,  the 
modes  of  reaching  tbe  wharves  of  this  sea- 
port, and  depositing  upon  tbe  wharves 
the  produce  of  tbe  country,  namely,  cot- 
ton, lor  purposes  of  shipment.  W'e  must 
take  into  consideration  the  fact  that  there 
were  no  railroads  la  these  days,  and  both 
rice  and  cotton  were  brought  to  the  city 
mostly  by  means  of  nature's  highway ,— 
water  transportation ;  that,  from  those 
vessels  bringing  produce  here,  tbe  produce 
was  landed  on  tbe  wharves  for  purposes 
of  shipment,  and  afterwards  shipped.  The 
object  of  the  act  was  to  give  the  right  to 
the  owners  of  tbe  wharves  of  demanding 
compensation  for  the  duty  of  receiving 
that  produce  on  the  wharf,  for  tbe  pur- 
poses of  shipment,  caring  for  It  while  un- 
der tbe  responsibility  of  the  wharf-owner, 
and  tbe  labor  and  trouble  and  expense  of 
patting  it  aboard  the  vessel  to  be  shipped. 
*  *  *  It  is  in  evidence  that  a  charge  of 
four  cents  has  been  made,  and  is  now  be- 
ing made,  by  the  owners  of  the  wharves 
for  tbe  labor  and  expense  of  receiving  cut- 
ton  on  the  wharf  from  any  vehicle  of 
transportation,  whether  by  water  or  land, 
for  purposes  of  shipment,  or  for  other  pur- 
poses. That,  so  far  as  I  can  andemtand 
tbe  testimony,  has  been  the  castom  and 
tbe  practice,  and  Is  now  the  custom  and 
practice;  In  other  words,  we  are  to  take 
it  that  has  been  the  Interpretation  of  this 
act  by  the  wharf-owners  of  this  port  from 
the  time  of  the  passage  of  the  act  up  to 
the  present  day,  and  that  tbe  charges 
have  been  paid.  In  some  instances,  how- 
ever, in  order  to  encourage  patronage  of 
tbe  wharves,  there  has  been  a  rebate  of 
four  cents  per  bale.  Tbe  question  is  there- 
fore whether  the  wharf-owner  has  the 
rlRbt  to  charge  tbe  shipper  for  cotton  be 
delivers  on  the  wharves  from  drays,  rail- 
way cars,  or  any  other  inland  vehicle  of 
transportation,  for  purposes  of  shipment; 
If  so,  then  there  was  no  illegal  charge  la 
this  case,  so  far  as  tbe  evidence  goes. 
While  I  am  exercised  about  tbe  true  in- 
terpretation of  the  act,  yet,  taking  tbe 
date  of  its  passage,  the  object  of  the  pru- 
visions,— namely,  the  compensation  to  the 
wharf-owners  for  the  labor  and  expensn 
of  receiving  and  shipping  this  article  of 
com  merce, — taking  In  to  consideration  that 
tbe  article  is  one  of  export,  and  not  of  im- 
port, and  was  then,  taking  into  consider- 
ation the  fact  that  subsequent  changps  in 
the  mode  of  transportation  from  tbe  inte- 
rior to  the  city  have  been  made. — I  will  in- 
struct you  that  the  wharf-owntt'  had  tbe 
right,  as  a  compensation  to  bim  tor  receiv- 
ing tbe  bale  of  cottoh  here  from  a  lighter 


Digitized  by 


Google 


8.  C.) 


LESESNE  «.  YOUNG. 


417 


or  flat-boat  or  a  dray  on  hla  wharf,  for 
the  parpone  of  abipment,— he  bad  a  right 
to  charge  four  cents  per  bale  for  that 
trouble,  and  be  has  a  right  to  charge  four 
cents  for  the  trouble  and  exiienae  of  pat- 
ting it  aboard  a  vessel  for  shipment. 
That  Is  my  Interpretation  ol  the  net,  and 
that  Interpretation  yon  will  have  to 
take, "  etc. 

Under  the  charge  the  Jury  fonnd  a  ver- 
dict for  the  defendant,  and  the  plaintiffs 
appeal  to  this  court,  filing  29  exceptions. 
Tht>y  are  long,  and,  being  all  printed  in 
the  brief,  need  not  be  restated  here.  From 
the  view  which  the  court  takes  It  will  not 
be  necessary  to  consider  no  w  any  of  them, 
except  those  which  charge  error  on  the 
part  of  the  judge  in  hla  construction  of  the 
act  of  1807. 

The  object  of  all  construction  is  to  as- 
certain the  true  intention  of  the  law-maker ; 
bat.  It  possible,  that  should  be  done  from 
the  words  used,  and  in  their  ordinary  and 
proper  sense.  As  Dwarrls  puts  It  clearly : 
"lu  the  exposition  of  a  statute,  the  Inten- 
tion of  the  legislature  may  be  discovered 
from  different  signs ;  bnt,  as  a  lea.dlng  clue 
to  the  constmctlon  to  be  made,  it  Is  to  be 
collected  from  the  words  used ;  and  while, 
as  before  stated,  It  is  a  fundamental  max- 
im that  effect  ought  to  be  given  to  the  in- 
tention and  object  of  the  tramers,  it  must 
now  be  added,  in  order  to  give  such  rule 
its  full  signification,  that  it  must  be  such 
an  intention  aa  the  legislature  have  used 
fit  words  to  express.  'Although  the  spirit 
of  an  instrument,'  says  Story,  'is  to  be  re- 
garded no  less  than  its  letter,  yet  the 
siiirlt  Is  to  be  collected  from  the  letter.'  It 
woald  be  dangerona  in  the  extreme  to  in- 
fer from  the  extrinsic  circumstances  that  a 
caae  for  which  the  words  expressly  pro- 
vide shall  be  exempted  from  their  opera- 
tion, "  etc.  Dwar.  Ht.,  §§  666,  661.  Taking 
thia  for  our  guide,  and  reading  the  statute 
(1807)  carefully,  we  cannot  think  there  is 
any  serious  ambiguity  in  it,  or  much  need 
of  construction.  A  "wharf"  is  defined  to 
be  "a  firm  landing  place,  built  by  the  side 
of  the  water,  or  extending  into  It,  for  the 
convenience  of  loading  and  unloading 
ships."  There  is  in  commerce  the  double 
operation  of  importing  and  exporting  ar- 
ticles of  trade.  The  purpose  of  the  act 
was  to  fix  proper  charges  to  be  allowed 
the  wharfinger  for  the  use  of  his  wharf  for 
certain  acts  named,  including,  as  matter 
of  course,  the  use  of  the  wharf  in  poaalble 
Importation  as  well  as  in  exportation, "In 
loading  and  unloading  vessels. "  This  be- 
ing dearly  nnderstood,  the  statute  as  to 
charges  for  the  use  of  the  wharf  in  regard 
to  cotton  is  as  follows:  "For  landing 
every  bale  or  case  ol  cotton,  four  cents; 
for  weighing  every  bale  or  case  of  cotton, 
six  cents ;  for  shipping  every  bale  or  case 
of  cotton,  four  cents;  for  storing  every 
bale  or  case  of  cotton, "  etc.  Now  here  are 
four  separate  and  distinct  services  to  be 
rendered  by  the  wharfinger,  for  each  of 
wblcb  a  particular  charge  Ih  allowed.  No 
question  Is  made  as  to  the  meaning  of 
"weighing"  or  "storing."  Then  what  was 
meant  by  "landing"  and  "shipping?"  It 
would  seem  that  there  should  be  scarcely 
less  doubt  as  to  them.  Worcester  says : 
"  Lrfinding  "  is  "  a  coming  to  land ;  act  of  go- 
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Ing  or  putting  on  shore,  as  from  a  vessel ; " 
and  "shipping"  Is"  to  send  or  transport  in 
a  ship,  as,  to  ship  goods. "  Applied  here  In 
their  proper  sense,  there  can  be  little  doubt 
that  the  word  "shipping"  was  intended 
to  express  the  Idea  of  putting  the  cotton 
on  board  of  a  ship  to  be  transported,  and 
"landing"  to  expi-ess  the  idea  of  taking 
the  cotton  from  the  ship  and  putting  it  on 
land;  the  two  operations  being  the  exact 
opposite  of  each  other,— "shipping,"  and, 
as  we  might  say,  "  unshipping.^  Thus  un- 
derstood, it  seems  to  us  Impossible  that 
"landing'*  can  be  construed  only  as  a  part 
of  "shipping,"  or  that  there  is  both  a 
"landing"  and  "shipping,"  for  which  the 
act  allows  charges  in  every  transaction  of 
shipping  the  same  cotton.  But  it  is  ear- 
nestly contended  that,  cotton  being  only 
an  article  of  export,  and  not  of  import, 
there  was  really  no  necessity  for  the  act 
to  use  the  word  "landing"  In  Its  ordlnanr 
sense  of  patting  on  land;  and,  Inasmucn 
as  the  act  was  passed  80  years  ago,  when, 
as  alleged,  moat  of  the  cotton  which 
reached  Charleston  was  "landed"  on  the 
wharves  from  boats,  we  may  infer  that 
the  word  "landing"  in  the  act  meant  sucb 
landing  from  the  lighter  boat ;  and,  far- 
ther, that  the  modes  of  transportation 
having  in  the  mean  time  changed,  we  may 
now  substitute  for  such  "landing"  any  de- 
livery at  the  wharf  for  shipment,  whether 
that  delivery  be  from  drays,  railroad  cans, 
or  any  other  vehicle  of  inland  transporta- 
tion; and  therefore  the  wharf-owner  has 
the  right,  as  a  compensation  to  him  for 
receiving  the  bale  of  cotton  here  from  a 
lighter  or  flat-boat  or  a  dray  on  his 
wharf,  for  the  purpose  of  shipment,  "  to 
charge  four  cents  per  bale  for  that  trouble, 
and  he  has  the  right  to  charge  four  cents 
for  the  trouble  and  expense  ol  putting  it 
aboard  a  vessel  for  shipment. "  etc. 

We  cannot  concur  in  thia  nncertain  and 
conjectural  construction  fur  several  rea- 
sons. We  do  not  think  that  was  the  In- 
tention of  the  legislature.  In  the  first 
place,  the  act  on  its  face  indicates  that 
"landing"  and  "shipping"  are  two  sepa- 
rate and  distinct  things,  to  be  done,  not 
by  the  owner,  but  by  the  wharfinger. 
There  is  not  in  the  act  the  remotest  hint 
that  they  could  be  different  parts  of  the 
same  transaction.  To  say  nothing  of  the 
want  ol  satisfactory  proof  as  to  some  of 
the  circumstances  relied  on  to  change  the 
plain  meaning  of  the  word  "landing,"  and 
especially  as  to  the  alleged  custom  at  on(» 
time  of  landing  cotton  on  the  wharves 
"by  boat  for  shipment,"  we  cannot  doubt 
that  the  act  was  Intended  to  fix  charges 
for  the  use  of  the  wharf  in  possible  Im- 
porta' Ion,  as  well  as  exportation,  of  cot- 
ton, as  It  certainly  did  In  respect  to  rice. 
As  we  understand,  it  has  always  been  the 
practice,  both  In  England  and  this  state, 
to  give  wharfage  for  the  incoming  as  v;ell 
as  outgoing  goods  and  merchandise;  as, 
for  example,  our  old  act  of  1778,  to  which, 
by  its  title,  the  act  under  consideration 
Is  declared  to  be  "an  amendment,"  en- 
acted, among  other  things,  as  follows: 
"The  following  rates  and  suras,  respect- 
ively, shall  be  paid,  and  no  greater  shall 
be  allowed  or  exacted  by  owners  of 
wharves  or  any  other  persons,  for  wharf- 
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age  of  ships,  vessels,  and  merchandise,  Im- 
ported and  exported. "  In  tbe  same  act 
there  Is  also  a  class  of  articles  under  the 
heading:,  "  Wharfage  of  goods  landed,  or 
laden  from  one  ship  to  another;"  and  also 
an  Item:  "For  every  other  species  of 
goods,  the  same  rates  and  allowances  as 
for  landing;"  so  that  the  very  case  to 
which  the  word  "landing"  refers  is  found 
In  tbe  act,  and.  In  order  to  give  it  applica- 
tion, there  Is  no  necessity  to  loolc  (or  ex- 
traneous circumstances,  outside  of  the  act 
itself.  But  In  order  to  reach  the  construc- 
tion contended  for  by  the  respondent.  It  Is 
necessary  to  charge  the  plain  meaning 
of  the  word  "landing,"  by  the  force 
of  extraneous  circumstances,  in  several 
particulars:  First,  in  construing  It  to 
mean  landing  from  the  light-boat.  Instead 
of  from  the  vessel  Itself ;  tbe  latter  being 
of  the  proper  statutory  meaning,  and 
nothing  appearing  to  authorise  tbe 
change;  and,  eecoad,  in  transferring  that 
Interpretation  to  a  delivery  by  a  dray 
from  the  land.  The  wordii,  "for  landing 
every  bale  or  case  of  cotton,"  indicate 
clearly  that  the  movement  contemplated 
was  to  the  laud,  not  from  it,  and  to  be 
made,  not  by  tbe  owner,  but  by  tbe 
wharfinger,  for  which  service  tbe  act 
gives  him  a  certain  fixed  compensation. 
It  seems  to  us  that  it  would  be  a  very 
strained  construction,  amounting  to 
something  like  a  solecism  in  terms,  to 
hold  that  the  delivery  of  cotton  at  the 
wharf  from  drays  on  land  must  be  con- 
sidered as  a  "landing"  in  the  sense  of  tbe 
act,  BO  as  to  give  the  wharfinger  the  (our 
cents  per  bale  (or  "landing; "and  also  (our 
cents  (or  "shipping, "  malting  tbe  charge 
(or  "shipping"  not  (our,  as  the  act  de- 
clares, but  eight,  cents  per  bale.  We  do  not 
understand  that  tbe  charge  was  allowed 
tbe  wharfinger  (or  "shipping"  cotton,  and 
"(or  the  trouble  and  expense  o(  putting  It 
on  board  the  vessel, "  but  (or  the  use  o{  bis 
wharf  in  that  transaction.  If  tbe  legisla- 
ture bad  intended  to  allow  him  (our 
cents  per  bale  additional  (or  receiving  tbe 
cotton  on  the  wharf  In  process  of  ship- 
ment, they  would  naturally  have  in- 
cluded It  in  the  general  charge  for  "ship- 
ping," and  not  made  it  a  separate  charge 
lor  "landing."  "The  duty  of  tbe  judge 
Js  to  adhere  to  the. legal  text,  and  not  to 
travel  out  of  what  that  expressly  or  im- 
pliedly contains, "  etc.    Dwar.  St.  704. 

It  seems  that  there  has  been  occasion- 
ally what  Is  called  a  "rebate"  o(  these 
charges;  but  whether  tbe  compound 
charge  o(  eight  cents  per  bale,  including 
both  "shipping"  and  "landing,"  is  reason- 
able or  excessive,  is  not  (or  us  to  consider ; 
that  Is  a  matter  exclusively  (or  the  legis- 
lature. Our  province  does  not  extend  be- 
yond construing  the  law  as  we  find  it 
spread  upon  the  statute  book.  The  judg- 
ment of  this  court  is  that  the  judgment  o( 
the  circuit  court  be  reversed,  and  the  case 
remanded  to  tbe  circuit  (or  a  new  trial. 

Simpson,  C.  J.,  concurs. 

McIvBR,  J.,  (diBseatlnff.)  It  seems  to  me 
that  tbe  proper  construction  o(  the  term 
"  lauding,  as  used  In  the  act,  is  the  de- 
posit o(  the  article  In  question   on   the 


wharf  from  the  veblde,  whatever  may  be 
Its  charEicter,  in  which  it  is  transported 
to  tbe  wharf,  whether  such  vehicle  reaches 
the  wharf  by  being  propelled  either  over 
water  or  land.    Any  other  view  would,  it 
seems  to  me,  render  the  word,  "landing" 
In  the  act,  when  applied  either  to  cotton 
or  rice,  ubsolntely  useless;  (or  it  Is  well 
known  that  at  the  time  of  the  passage 
o(  the  act  neither  o(  those  articles  ever 
had  been  imported,  and  hence  to  confine 
the  meaning  o(  the  word  "landing"  to  the 
reception  on  the  wharf  o(  an  article  o(  im- 
port would  bn  to  attribute  to  the  legisla- 
ture the  absurdity  o(  providing  a  rate  oi 
charge  (or  a   use  o(  a  wharf  which  they 
knew  never  had  been  made,  and,  so  (ar 
as  could  then  be  seen,  was  never  likely 
to  be  made.  The  fact  that  there  was  some 
testimony  in  the  case  tending  to  show 
that  at  the  time  of  the  passage  of  tbe 
act  of  1807  cotton  was  brought  to  Charle»- 
ton  by  small  boats  (or  tbe  purpose  of 
shipment  abn^iad,  cannot  affect  tbe  ques- 
tion;  (or  If  tbe  legislature  prescribed  a 
rate  o(  compensation  (or  the   use    of   a 
wharf  in  depositing  cotton  upon  it  from 
boats  or  vessels  reaching  such  wharf  by 
water,  there  seems  to  be  no  reason  why 
the  same  rate  of  compensation  should  not 
be  allowed' (or  the  same  use  o(  the  wharf 
in  depositing  cotton  upon  It  from  drays, 
or  other  vehicles  reachlag  the  wharf  by 
land,  especially  when,  as  It  is  well  known, 
the  word  "landing,"  like  the  word  "ship- 
ping," is  o(ten  used  in  a  sense  different 
(rom    its     original    strict    signification. 
There  is  nothing  more  common  than  to 
speak  o(  shipping  an  article  by  express,  or 
by  railroad,  or  of  landing  (rom  tbe  cars. 
There  can  bene  doubt  that  the  construc- 
tion of  a  wharf  and  keeping  It  in  repair 
involves  very  considerable  expense  to  the 
wharf-owner,  and  there  Is  as  little  doubt 
that  such  a  structure  affords  great  facili- 
ties (or  the  receipt  and  shipment  o(  the 
produce  of  the  country.    It  is  therefore 
eminently  right  and  proper  that    those 
who  avail  themselves  o(  such  (acilities  by 
the  use  o{  the  property  o(  another  sbaald 
make  reasonable  compensation  (or  snch 
advantages.    The  object  o{  the  act,  an  I 
understand  It,  was  not  to  prescribe  tbe 
rate  o(  compensation  (ur  services  rendered 
the  shipper  by  tbe  wharf-owner,  but  for 
the  use  o(  his  property ;  and  tbe  act  pro- 
ceeds to  specKy  what  shall  be  the  rate  o[ 
cbarge  (or  each    particular   use   o(    tbe 
wharf.    Thus  there  is  a  separate  charge 
(or  tbe  use  of  the  wharf  (or  landing  goods, 
and  another  separate  charge  for  the  wbarf 
in  shipping  the  same  goods;  hence,  when 
a  person  desiring  to  ship  his  cotton  dttaer 
to  some  foreign  or  domestic  port  deposits 
or  lands  a  bale  oi  cotton  on  a  wharf  for 
shipment,  he  may  be  required  to  pay  four 
cents  (or  that  use  o(  tbe  wbarf,  and,  when 
he  ships  the  same  bale,  he  may  be  required 
to  pay  an  additional  sum  o(  (our  cents 
(or  the  facility  which  the  wharf  affords 
him  In  having  his  cotton  placed  on  board 
of  ship.    I  suppose  there  would  be  qaite 
as  much,  perhaps  more,  "wear  and  tear" 
o(  the  wharf  in  using  it  as  a  place  o(  de- 
posit or  landing  o(  cotton,  whether  (rom 
a  boat  or  dray,  as  there  would  be  in  aa- 
lag  the  wharf  as  a  means  o(  placing  tlie 
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eotton  on  board  ship:  and  hence  there 
was  manifeat  propriety  in  prescribing  sep- 
arate chargeB  (or  each  of  these  uses.  For 
these  reasons,  thus  briefly  stated,  as  the 
pressure  of  more  important  official  duties 
forbids  a  more  extended  diacnsslon,  I  am 
anable  to  concur  in  the  conclusion  reached 
by  the  ma]urity  of  the  court. 


Miller  et  a/,  v.  Hughes  et  a/. 

{Supreme  Court  of  South  CaroHna.    Deo.  8, 
1890.) 

FRxxnmLsm  CoirTErAxcBs — Action  to  Sit  Abisk 
— Plbadino. 

1.  A  creditor  can  sue  to  set  aside  for  actual 
fraud  a  conveyance  made  by  a  debtor  who  Is  In- 
solvent, without  first  reducing  bis  demand  to 
judgment,  under  Code  Civil  Froo.  B.  C.  i  188,  pro- 
viding that  both  le^l  and  eqnitable  causes  of  ac- 
tion can  lie  united  in  the  same  complaint. 

2.  The  complaint  in  such  case  is  not  demoi-- 
rable  because  it  makes  no  formal  demand  for 
Judgment  against  the  debtor  for  the  amount  due 
from  him,  facts  sufficient  to  warrant  such  a  Judg- 
ment )>eing  stated. 

Appeal  from  common  pleas  circuit  court 
of  Hampton  county;  Hudson,  Judge. 

Action  by  Daniel  Miller  &  Co.  against  A. 
J.  Salinas  &  Son,  Z.  Daniel  &  Co.,  and  Dr. 
Thomas,  defendants.  The  complaint  was 
«8  follows: 

"The  plaintilTs, complaining  on  behalf  of 
themselves  and  all  other  creditors  of  the 
'defendant  L.  F.  Hughes  who  shall  in  due 
time  come  in  and  seek  relief  by.andcontrlb- 
nte  to  the  expenses  of,  this  action,  allege: 
(1)  That  at  the  time  hereinafter  men- 
tioned, the  plaintiffs,  Theodore  K.  Miller, 
Daniel  Miller,  Robert  C.  Daridson,  I.  Frank 
^upplee,  and  Hichard  M.  Turner  were  do- 
ing business  in  the  city  of  Baltimore  under 
the  firm  name  of  Daniel  Miller  &  Co.  (2) 
That  between  tbe  4lb  day  of  September, 
innd,  and  the  12th  day  of  September,  1889, 
the  said  L.  F.  Hughes  became  indebted  to 
tbe  plaintiffs,  as  partnere,  in  tbe  snm  of 
nine  liimdred  and  twenty-nine  doliara  and 
seventy-two  cents,  for  goods  sold  and  de- 
livered, as  per  account  hereto  attached 
AS  Bxbibit  A,  and  made  a  part  hereof,  of 
'Which  acconnt  four  hundred  and  forty- 
three  87-100  doliara  is  now  due,  and  bal- 
ance will  be  due  in  a  few  days.  (3)  That 
«aid  L.  F.  Hughes  and  defendant  L.  F. 
Branson  about  two  years  ago  entered  in- 
to a  mercantile  partnership,  and  carried 
on  snch  business,  advancing  farmers  to 
make  crops,  buying  and  selling  divera 
commodities  on  credit,  and  taking  mort- 
gages and  other  security  therefor,  in  the 
name  of  Hughe8&BrunMon,and  continued 
«ucb  bnainess  up  to  about  six  months  ago. 
(4)  Tbat  ^ter  said  dissolution  defendant 
L.  F.  Branson  held  ponfieHslon  not  only  of 
«I1  said  paper,  but  tbe  stock  in  trade  as  well, 
but  acknowledged  that  said  Hughes  Rtlll 
bad  an  Interest  in  the  securities  u(  the  late 
firm,  at  least.  (6)  That  shortly  prior  and 
gubsiequent  to  said  dissolution  of  said  Arm 
<»f  Hngbes  A  Bruuson,  said  L.  F.  Hughes, 
for  the  purpose  of  deception  in  procuring 
credit,  and  by  some  mysterious  influence, 
obtained  a  high  property  rating  In  tbe  two 
leading  commercial  agencies  of  tbe  United 
Statefl,  which  rating  was  untrue.  (6) 
That  said  L.  F.  Hugues,  shortly  after  said 


dissolution  of  the  said  firm  of  Hughes  & 
Brunson,  and  although  the  stock  of  goods 
of  such  firm  were  still  undisturbed,  left  In 
the  possession  of  his  former  partner,  Brun- 
son, who  continued  the  businesss  in  his 
name,— be  (said  Hughes)  erected  a  small 
and  cheap  building  or  storehouse,  about 
three  miles  from  the  town  of  Brunson, 
which  he  soon  crammed  with  ten  thou- 
sand doliara'  worth  of  goods,  procured  as 
hereinafter  stated,  but  which  goods,  for 
reasons  hereinafter  stated,  only  remained 
there  a  short  time.  (7)  That  said  L.  F. 
Hughes,  having  erected  tbe  store-bouse 
aforesaid,  about  thirty  feet  by  fifty,  if  so 
large,  visited  Baltimore  and  New  York 
and  other  cities,  and,  on  the  strength  of 
said  false  rating,  and  by  promises  too 
many  to  mention,  bought  an  credit,  from 
unsuspecting  merchants,  some  ten  thou- 
sand doliara  worth  of  goods,  some  of  tbe 
finest  fabrics,  to  sell  among  poor  people, 
in  a  sparaely  populated  country,  after 
most  of  the  cotton  was  gone  to  market, 
and  to  cram  into  said  little  store-house, 
costing  one  hundred  doliara,  if  that  much. 
(8)  That  said  large  quantity  of  goods 
were  out  of  all  proportion  to  tbe  trade  of 
the  section  of  country  where  said  store- 
house was  situate,  and  capacity  of  same; 
and  said  Hughes,  in  order  to  avoid  suspi- 
cion and  unfavorable  comment,  caused  a 
quantity  of  said  goods  to  be  shipped  to 
Campbellton,  a  station  on  tbe  Port  Royal 
&  Augusta  Railway,  although  Brunson 
is  and  was  the  home  of  said  Hughes,  and 
the  depot  where  he  had  heretofore  received 
his  goods.  (9)  That  said  Hughes  made 
all  large  accounts  payable  very  nearly  the 
same  time,  which,  in  the  light  of  subse- 
quent events,  was  shown  to  be  a  part  and 
parcel  of  the  original  undertaking  to  buy 
heavily  on  credit,  and  not  pay  tor  tbe 
goods.  (10)  That  on  the  12th  day  of  No- 
vember, 1889,  Francis  H.  Leggett  &  Co.  of 
New  York  instituted  a  suit  against  said  L. 
F.  Hughes  on  a  small  account,  which  said 
Haghes,  after  frequent  promises,  had  de- 
claredhlsinabilitytopay.  (11)  That, with- 
in three  days  after  the  summons  had  been 
served  in  said  suit  on  said  Hughes,  and  a 
short  time  before  tbe  large  claims  fell  due, 
said  Hughes,  in  order  to  defraud  hiszredit- 
ora,  pretended  tosell  all  of  thegoods,of  the 
value  of  eight  thousand  doliara  or  more, 
to  his  late  partner,  L.  F.  Brunson;  and,  in 
order  to  give  some  color  to  this  transfer 
or  assignment,  said  Hughes,  or  some  one 
in  his  behalf,  sent  a  hasty  message  by 
wire,  as  plaintiffs  are  Informed,  to  defend- 
ants Z.  Daniel  &  Co.,  at  Augusta  Ha.,  to 
send  a  certain  sum  of  money,  about  four 
thousand  doliara,  to  Brunson  town,  to  be 
used  ostensibly  as  purchase  money  in  this 
patent  attempt  to  put  the  said  goods  be- 
yond thereachof  honestcreditore,  and  said 
amount  of  money  was  exhibited  to  certain 
parties,  as  plaintiffs  are  informed,  which 
was  supposed  by  said  Hughes  to  have 
been  all  that  was  required  to  give  validity 
to  this  fraudulent  assignment  against 
creditora.  (12)  That  defendant  L.  F. 
Brunson  bad  every  reason  to  know,  and 
did  know,  that  the  object  of  defendant  L. 
F.  Hughes  in  endeavoring  to  transfer  and 
assign  the  said  large  stock  of  goods  in  tbe 
I  manner,  and  at  less  than  ball  their  costs. 
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aforesaid,  the  goods  beins  new,  was  to 
prevent  plaintiffs  In  the  Raid  pending  ac- 
tion, and  other  creditors  of  said  Li.  F. 
Hughes,  from  collecting  their  just  de- 
mands; said  demands  being  for  the  pur- 
chase money  of  the  Identical  merchandise, 
and  said  transfer  is  therefore  void  against 
creditors.  (13)  That  said  Hughes  trans- 
ferred, as  aforesaid,  all  of  his  stock  in 
trade,  and  never  made,  as  is  somewhat 
customary  under  like  circumstanceB,a  pre- 
teuee  of  leaving  a  few  worthless  articles 
for  his  defrauded  creditors.  (14)  That 
said  tranHfer  or  assignment  is  frandnlent 
and  void  against  creditors,  and  In  viola- 
tion of  theatatute  of  this  state.  (15)  And 
plaintiffs  further  allege  that  while  L.  F. 
Hughes  was  a  partner  with  L.  F.  Brunaon, 
as  aforesaid,  be  executed  mortgages  on 
his  real  estate,  except,  perhaps,  his  home- 
stead, to  defendants  Caroline  Salinas,  F<d- 
ward  Salinas,  and  A.  J.  Salinas,  wbo  were 
and  are  partners,  doing  business  as  A.  J. 
Salinas  &  Son ;  and  that,  although  large 
sums  were  paid  on  said  mortgage  during 
the  existence  of  said  partnership  of  Hughes 
<k  Brunson,  and  subsequently  by  L.  F. 
Brnnson  and  L.  F.  Hughes,  yet  no  credits 
were  placed  on  the  record,  and  the  credit- 
ors are  uninformed  as  to  the  balance  due 
defendants  Salinas  &  Son  on  said  mort- 
gages, and  they  should  be  adjudged  to  de- 
clare same  on  oath.  (16)  That  defend- 
ants Z.  Daniel  &  Co.,  well  knowing  the  ob- 
ject of  Hughes  in  attempting  to  transfer 
the  said  stock  of  goods  to  said  Brunson, 
and  having  been  hastily  summoned  from 
Augusta,  Ga.,  to  advance  a  certain  amount 
of  money  to  be  seen  by  witnesses,  and  be- 
ing warned  by  all  the  surruundingcircnm- 
atances  of  the  ulterior  object  in  transfer- 
riug  or  assigning  the  entire  stock  of  goods 
to  said  Brunson,  put  up  a  certain  sum  of 
money, — about  one-half  of  the  value  of  the 
goods, — which  was  held  out  as  the  money 
paid  by  Brunson ;  whereupon  a  mortgage 
was  drawn  by  L.  F.  Hughes  from  said 
L.  F.  Brunson  to  Z.  Daniel  &  Co.  on  the 
stock  of  goods,  as  security  for  said  money 
as  claimed,  which  mortgage  is,  as  stated. 
In  the  handwriting  of  L.  F.  Hughes,  and 
bears  date  November  14,  1889,  payable 
Feburary  1, 1890,  and  given,  as  set  out,  to 
secure  forty-Hve  hundred  dollars.  (17) 
That  said  murtgage.  having  been  taken 
by  Z.  Daniel  &  Co.  with  full  knowledge  of 
the  purposo  of  said  transfer,  as  aforesaid, 
is  roid  against  the  creditors  of  said 
Hughes.  (18)  That  plalntiflsarelnformed 
and  believe  that  Z.  Daniel  &  Co.  never  ad- 
vanced the  said  forty-five  hundred  dollars, 
the  cunalderatlon  of  eald  mortgage,  but 
that  same  was  shown  witnesses,  and  soon 
afterwards  returned  to  Z.  Daniel  &  Co., 
and  that  they  (Z.  Daniel  &  Co.)  will  so  de- 
clare under  oath,  which  plaintiffs  pray 
they  may  be  adjudged  to  do.  (19)  That 
the  defendant  Doctor  Thumas  has  pur- 
chased on  credit,  from  Hughes,  a  tract  of 
land  in  this  county,  known  as 'Oregon,' 
and  owes  something  on  the  purchase 
money,  which,  when  established,  should 
be  ordered  to  be  paid  towards  the  settle- 
ment of  the  debts  of  said  Hughes  herein. 
(20)  That  said  Hugbes  is  insolvent,  and 
the  stock  of  goods  Is  perishable,  and  the 
rents  of  tbe  mortgaged  realty  are  being 


collected  by  him,  and  L.  F.  Brunson  Is 
not  reHponslblefor  thevalueof  said  goods. 
(21)  That  the  mortgages  and  assignment 
aforesaid  constitute  but  one  instrument  in 
law,  and  are  parts  of  one  general  plan  to 
secure  a  preference  to  mortgag^ees  and  as- 
signees at  the  expense  of  the  general  cred- 
itors of  L.  F.  Hughes,  who  was  insolvent, 
and  said  transactions  are  in  fraud  of  sec- 
tions 2014  and  2015  of  the  General  Statutes 
of  this  state,  and  are  void  as  aiding  a 
debtor  in  disposing  of  his  property  to  de- 
feat creditors,  or  in  being  taken  with  suffl- 
clent  knowledge  of  tbe  intent  of  Hugbes 
to  defeat  creditors. " 

Wherefore  the  plaintiffs  demand  Judg- 
ment: "(1)  That  said  transfer  or  assign- 
ment to  L.  F.  Brunson  and  the  mortgage 
to  Z.  Daniel  &  Co.  be  adjudged  fraudulent 
and  void  against  the  plaintiffs,  and  all 
other  creditors  of  L.  F.  Hughes  wbo  shall 
come  In  and  share  the  expenses  of  this  ac- 
tion. (2)  That  a  receiver  of  all  the  prop- 
erty and  effects  of  L.  F.  Hughes  be  aij- 
pointed.  (3)  That  the  defendant  L>.  F. 
Brunson  be  required  and  adjudgfed  to  ac- 
count for  all  tbe  property  received  by  bim 
under  said  transfer  ur  agreement,  and 
from  all  the  proceeds  arising  from  the  sale 
thereof,  and  deliver  same  to  the  receiver. 
(4)  That  A.  J.  Salinas  &  Son  may  be  ad- 
judged to  establish  and  set  forth  all  sums 
due  them  on  said  mortgages,  and  exhibit 
the  amounts  paid  them  thereon.  (5)  That 
said  Doctor  Thomas  be  adjudged  to  de- 
clare the  amount  due  by  him  on  the  pur- 
chase of  tbe  '  Oregon'  land, and  be  ordered 
to  pay  same  Into  court,  lor  the  benefit  of 
said  creditors  hereunder.  (6)  That  tbe 
defendants  be  in  the  mean  time  enjoined 
from  disposing  of  any  of  saia  property,  or 
paying  away  any  of  the  proceeds  thereof, 
or  in  any  wise  interfering  therewith.  (7> 
That  the  receiver  be  directed  to  sell  the 
property  and  collect  the  assets  of  said  L. 
F.  Hughes,  and  hold  proceeds  thereof  for 
distribution  among  the  creditors  of  L.  F. 
Huglies,  under  the  order  uf  this  court, 
and  that  the  costs  and  expenses  of  tbis 
action  may  be  paid  therefrom. " 

The  court  sustained  a  general  demnrrvr 
to  the  complaint,  and  defendants  appeal. 

W.  S.  TUllngbast,  for  appellants.  Jeff. 
Warren  and  8.  L.  Tobia,  tor  respondents. 

McIVKR,  J.  The  sole  question  raised  by 
this  appeal  is  whether  the  circuit  court 
erred  in  sustaining  a  demurrer  to  the 
complaint  upon  the  ground  that  It  does 
not  state  facts  sufBcient  to  constitu  te  a 
cause  of  action.  In  such  a  case  it  is  usual 
to  set  out  either  a  copy  of  the  complaint, 
or  tu  state  substantially  all  of  the  allega- 
tions found  In  it;  but  as  the  present  com- 
plaint is  very  ion?,  and  contains  some  al- 
legations which  do  not  appear  to  be  i»er- 
tinent  to  our  present  iuquiry,  we  will  con- 
tent ourselves  with  stating  substantially 
such  of  its  most  material  allegations  as 
will  enable  us  to  determine  the  question 
presented,  trusting  that  the  reporter  will 
Incorporate  in  the  report  of  the  case  a 
copyof  the  complaint.  Among  other  alle- 
gations, we  fiud  the  following:  That  be- 
tween tbe  4th  and  12th  days  of  Septem- 
ber, 1889,  the  defendant  Hughes  became 
Indebted  to  plaintiffs  in  tbe  sum  of  $929.72, 
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for  goodfl  sold  and  delirered,  of  which  the 
8um  ol  ^43.37  was  then  due,  and  the  bal- 
ance woDld  become  due  "In  a  few  days;" 
that  the  said  Uuehes  anU  the  defendant 
Brunson  had  been  engaged  In  the  mercan- 
tile linsiness  as  partners  for  the  past  two 
^ears,  and  continued  such  business  up  to 
a  hunt  six  months  before  the  filing  of  the 
ctimplalnt;  that  after  the  dissolution  ot 
said  partnership,  the  defendant  Brunson 
held  possession  of  all  the  stock  in  trade, 
as  well  as  the  securities  or  uboses  In  ac- 
tion, ot  the  late  firm,  acknowledging, 
liowever,  bis  accountability  to  said 
Hugh<>8  for  his  Interest  in  the  latter;  that, 
shortly  prior  and  subsequent  to  the  disso- 
lution uf  said  partnership,  the  said  Hughes, 
"fur  the  purpose  of  deception  in  procuring 
credit,  and  by  some  mysterious  influence," 
obtained  a  false  high  rating  In  the  two 
leading  commercial  agencies  of  the  United 
States;  that  said  Hughes,  soon  after  the 
dissolution  of  said  partnership,  upon  the 
strength  of  such  false  rating,  bought  on 
a  credit  a  stock  of  goods  in  New  York  and 
Baltimore,  much  larger  and  of  much  finer 
qaality  than  was  suitable  for  the  market 
where  be  ostensibly  proposed  to  sell  them, 
and  placed  them  In  a  small  new  store, 
which  be  bad  erected  some  three  miles 
from  the  town  of  Brunson,  and,  to  Hvoid 
suspicion  and  comment,  had  a  large  quan- 
tity of  them  8h!pi>ed  to  a  station  ou  the 
Port  Royal  Railroad,  although  the  town 
of  Branson  was  then  his  place  of  residence, 
and  was  the  station  where  he  had  previ- 
ously bad  his  goods  shipped  to:  that  on 
the  12th  of  November,  1889,  Leggett  &  Co., 
of  New  York,  commenced  a  suit  on  a  small 
account  against  said  Hughes,  which  he 
bad  declared  his  inability  to  pay,  and 
within  three  days  thereafter,  and  a  short 
time  before  the  accounts  for  bis  large  pur- 
chases became  dae,  which  had  been  ar- 
ranged so  as  to  become  payable  about  the 
same  time,  the  said  Hughes,  "in  order  to 
defraud  bis  creditors,  pretended  to  sell  all 
of  the  goods,  of  the  value  of  eight  thou- 
sand dollars  or  more,"  to  his  friend  and 
late  partner,  the  said  Brunson,  and.  In 
order  tu  give  a  color  of  reality  to  sach 
pretenslve  sale,  the  defendants  Daniel  ft 
Co.  were  Induced  to  send  to  the  town  of 
Branson  a  large  sum  ot  money,  to  be  ex- 
hibited to  witnesses  as  a  part  of  the  price 
paid  for  said  goods  by  the  said  Branson, 
who  executed  a  pretenslve  mortgage  on 
the  stock  ot  goods,  to  secure  repayment 
of  the  same,  although  the  said  money  was 
Immediately  returne:!  to  said  Daniel  & 
Co.  as  soon  as  it  had  served  its  purpose  as 
aforesaid;  that  the  defendant  Branson, 
as  well  as  the  defendants  Daniel  &  Co., 
were  fully  aware  of  thefraudulent  purpose 
of  said  Hnghes  In  making  said  pretenslve 
eale;  that  the  said  Hughes  is  insolvent, 
and  the  stock  ot  goods  is  perishable,  and 
the  defendant  Branson  is  not  able  to  re- 
spond for  the  value  ot  the  goods;  that 
these  transactions  are  in  fraud  of  sections 
ai)14  and  2015,  Gen.  St.,  and  are  void: 
wherefore.  Judgment  is  demanded,  among 
other  things,  that  the  said  pretenslve  sale 
to  Branson  and  mortgage  to  Daniel  &  Oo. 
be  adjudgtHl  fraudulent  and  void  against 
the  plaintiffs  and  all  other  creditors  ot 
Hughes  who  shall  come  in  and  share  the 


expenses  ot  this  action ;  that  a  receiver  ot 
all  the  property  of  said  Hughes  may  be 
appointed ;  that  the  defendant  Brunson 
may  be  required  to  turn  over  to  the  re- 
ceiver all  the  property  received  by  blm  un- 
der such  pretenslve  sale,  and  account  for 
the  proceeds  ot  such  as  he  may  have  sold; 
that  defendants  may  be  enjoined  from 
disposing  of  any  of  said  property,  or  pay- 
ing away  any  of  the  proceeds  thereof; 
that  the  receiver  be  directed  to  sell  the 
property  and  collect  the  assets  of  said 
Hughes,  and  hold  the  proceeds  thereof  for 
distribution  among  the  creditors  of  said 
Hughes,  under  the  orders  of  the  court. 

The  circuit  Judge,  In  a  short  order,  ren- 
dered Judgment  that  the  complaint  be 
dismissed  on  the  ground  that  it  does  not 
state  tacts  sufficient  to  constitute  a  cause 
ot  action,  saying:  "The  allegations  ot  the 
complaint  are  not  sufficient  to  bring  the 
same  within  the  terms  ot  sections  2014  and 
2016,  Gen.  St. ;  but  it  appears  to  be  a  pro- 
ceeding  to  set  aside  a  fraudulent  convey- 
ance, and  does  not  allege  that  the  plain- 
tiffs are  Judgment  creditors,  and  have  ex- 
baasted  their  legal  remedies."  From  this 
Judgment  plaintiffs  appeal,  upon  the  sev- 
eral grounds  set  out  In  the  record.    . 

We  agree  with  the  circuit  Judge  that  the 
action  cannot  be  sustained  under  the  as- 
signment law,  tor  the  reason  that  there  is 
no  allegation  that  either  Brunson.  to 
whom  the  sale  was  made,  or  Daniels  &Co., 
to  whom  the  mortgage  was  given,  were 
creditors  of  Hughes;  nor  Is  there  any  al- 
legation that  such  sale  and  mortgage,  or 
either  ot  them,  was  made  tor  the  benefit  ol 
any  creditors  ot  Hagbes.  So  that  we  do 
not  see  that  the  assignment  law  has  any 
application  to  the  case  as  made  by  the 
complaint.  But  we  do  not  agree  that  lu 
a  case  like  this  It  was  essential  to  allese 
that  the  plaintiffs  had  recovered  Judgment, 
and  obtained  a  return  ot  nulla  booA  on 
their  execution.  While  it  Is  qultetrue  that 
such  an  allegation  is  necessary  in  a  com- 
paint  to  set  aside  a  voluntary  conveyance 
upon  the  ground  ot  legal  fraud  merely, 
tor  the  reason  that  in  such  a  case  there 
Is  no  fraud,  which  is  the  real  foundation 
ot  the  action,  until  it  has  been  made  to 
appear  tliat  the  debtor  has  no  other  prop-  ' 
erty  to  which  his  creditor  may  resort  for 
payment  of  his  debt  except  that  embraced 
in  the  voluntary  conveyance;  and  this 
it  is  supposed  can  best  be  shown  by  the 
return  of  nulla  bona.  See  the  remarks 
of  Chief  Justice  Simpson  in  reference  to 
this  subject  in  Suber  v.  Chandler,  18  S.  C. 
52B.  But  where  the  conveyance  or  other 
transfer  Is  assailed  upon  the  ground  ot 
actual,  moral  fraud  In  its  inception,  the 
case,  as  it  seems  to  us,  stands  upon  a 
totally  different  tooting,  and  should  not 
be  subject  to  the  same  arbitrary  rule 
in  regard  to  the  mode  of  proof  of  one 
ot  the  facts  necessary  to  be  established; 
for  it  certainly  is  an  arbitrary  rule 
that  the  fact  that  there  is  no  other  prop- 
erty of  the  debtor  to  which  the  creditor 
can  resort  for  satisfaction  ot  his  demand 
except  that  embraced  in  the  fraudulent  con- 
veyance can  only  be  established  by  a  nulla 
bona  return.  The  true  view  ot  t.bis  mat- 
ter Is  clearly  and  strongly  presented  by 
that  eminent  Jurist,  Jounston,  Ch.,  In  bia 
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circuit  decree  in  Pettue  v.  Smitb,  4  Bicb. 
Eq.  at  pages  200,  201.  where,  after  saying 
that  some  o{  tbe  cades  cited  to  support 
what  we  have  ventured  tu  designate  as 
an  arbitrary  role  have  been  strained  be- 
yond principle,  lie  saj's:  "The  principle 
is  sound  that  a  party  holding  a  legal  de- 
mand, and  especially  it  be  hold  a  Ittgal  rem- 
edy for  it.  Is  not  entitled  to  call  on  this 
court  to  aid  him,  unless  be  can  show  that 
he  needs  its  assistance.  He  must  state 
sucb  a  case;  and,  if  required,  he  must  give 
reasonable  proof  of  its  existence.  But  a 
party  undoubtedly  does  need  equitable  as- 
sistance if  bis  debtor  is  insolvent,  except 
as  to  property  so  covered  or  incumbered 
that  it  cannot  be  reached  without  the  in- 
tervention of' this  court.  The  only  ques- 
tion is  whether  there  is  any  principle  re- 
stricting the  proof  of  insolvency  to  any 
particular  method.  Can  it  be  proved  only 
by  the  actual  issuing  and  the  actual  re- 
turn of  process  for  the  seizure  and  sale  of 
property?  Suppose  that  before  a  H.  fa. 
can  be  issued,  or  after  the  issue  of  a  O. 
fa.,  and  before  it  is  returnable,  a  fraud  is 
discovered,  consisting  in  a  combination 
of  third  persons  with  the  debtor,  by  which 
the  property  is  secreted,  and  about  to  be 
removed  out  of  reach,  can  no  application 
be  made  to  this  court  until  the  tl.  fa.  is  re- 
turned, and  the  fraud  actually  and  per- 
haps immediately  completed?  The  true 
doctrine,  it  appears  to  me,  is  that  tbe  par- 
ty askingthe  aid  of  equity  in  such  cases  as 
this  isboundtosbowtbatwltfaoutfaulton 
his  part,  and  after  the  exercise  by  him  of 
reasonable  diligence,  he  has  no  means  of  ob- 
taining satisfaction  of  bis  claims  without 
the  aid  of  thisconrt;  and,  as  to  the  insolv- 
ency of  his  debtor,  he  is  bound  to  make 
such  proof  only  as,  under  the  circum- 
stances, is  reasonable  and  satisfactory, — 
sucb  proof  of  insolvency  as,  In  all  other 
cases,  is  competent  and  satisfactory,  and 
no  more."  It  is  true  that  this  is  taken 
from  a  circuit  decree,  and  is  not  authori- 
tative, and  it  is  likewise  true  that  this  cir- 
cuit decree  was  reversed,  not,  however, 
because  of  any  error  in  the  views  present- 
ed in  the  passages  quoted  from,  but  upon 
a  totally  different  and  Independent 
ground,  and  there  is  not  a  word  in  the 
opinion  of  the  court  of  appeals,  whicb 
was  delivered  by  the  same  chancellor  who 
prepared  the  circuit  decree,  which  indi- 
cates tbe  slightest  dissatisfaction  with 
that  portion  of  the  circuit  decree  from 
which  wehaveso  liberallyquoted.  While, 
therefore,  it  is  not  authority  binding  upon 
us,  yet,  coming  from  so  high  a  source,  it 
is  entitled  to  the  highest  consideration, 
and  we  have  not  hesitated  to  adopt  its 
language  as  presenting  tbe  true  view  of 
the  question  under  consideration,  in  a 
much  clearer  and  stronger  light  than  we 
could  hope  to  do.  This  view  is  not  with- 
out support  from  tbe  bltrhest  Judicial 
tribunal  In  tbe  United  States.  In  Case  v. 
Beanregard,  101  U.  S.  at  page  600,  Mr. 
Justice  STKONu.in  speaking  of  thissnbject, 
says:  "But,  after  all,  the  judgment  and 
fruitless  execution  are  only  evidence  that 
his  legal  remedies  have  been  exhausted,  or 
that  he  is  without  remedy  at  law.  They 
are  not  the  only  possible  means  of  proof. 
Tbe  necessity  of  resort  to  a  court  of  equity 


maybe  made  otherwise  to  appear.  Ac- 
cordingly the  rule,  though  general,  is  not 
without  many  exceptions.  Neither  law 
nor  equity  requires  a  meaningless  form. 
'Bona  sed  tmposstbtUa  non  cogit  Jex.'  It 
has  been  decided  that  where  it  appears  by 
the  bill  that  tbe  debtor  is  Insolvent,  and 
that  the  issuing  of  an  execution  would 
be  of  no  practical  utility,  the  issue  of  an 
execution  is  not  a  necessary  orerequislte 
to  equitable  Interference;"  citing  the  aa- 
ttaorlties.  Again  he  says:  "So  it  has  been 
held  that  a  creditor,  without  ha  ving 
flrstobtalnedajudgmentatlaw,  may  come 
Into  a  court  of  equity  to  set  aside  fraudu- 
lent conveyances  of  his  debtor,  made  for 
the  purpose  of  hindering  and  delaying 
creditors,  and  to  subject  the  property  to 
tbe  paj'ment  of  the  debt  due  him  ;"  again 
citing  the  cases.  The  following  cases 
show  that,  where  the  Issue  of  insolvency 
arises  In  other  classes  of  cases,  no  partic- 
ular mode  of  proof  of  insolvency  is  re- 
quired, but  any  evidence  which  establishes 
the  fact  satisfactorily  is  sufficient.  En- 
dings v.  Olascock,  1  Nott  &  McC.  295;  Wil- 
son V.  Miller,  Harp.  437;  and  Arnold  v. 
Waters,  8  Bich.  Law,  488. 

It  seems  to  us,  therefore,  that  when  a 
creditor  flies  bis  complaint  to  set  aside  a 
conveyance  for  actual  moral  fraud,  com- 
mitted by  a  coroblDation  and  collusion  of 
his  debtor,  who  is  alleged  to  be  Insolvent, 
with  third  persons,  the  failure  to  allege 
that  he  has  recovered  Judgment,  and  ob- 
tained a  return  of  nvlla  bontt  on  bis  exe- 
cution Issued  to  enforce  tbe  same,  is  not 
fatal  to  the  complaint  on  demurrer.  Tbe 
foundation  of  thecause  of  action  in  sucb  a 
case  Is  the  fraud,  and  it  the  plaintiff,  after 
alleging  the  fraud,  makes  further  allega- 
tions showing  that  his  rights  are  impaired 
or  destroyed  by  the  perpetration  of  the 
fraud,  then  he  states  a  cause  of  action. 
Of  course  the  mere  fact  that  his  debtor 
has  perpetrated  a  fraud,  even  of  the  gross- 
est character,  gives  him  no  cause  of  action ; 
but  when  he  alleges  other  facts  tending 
to  show  that  his  rights  are  injuriously  af- 
fected by  such  fraud,  then  he  states  a  com- 
plete cause  of  action,  which.  If  established, 
will  entitle  him  to  relief.  Thus  where  the 
creditor  alleges  that  bis  debtor  is  Insolv- 
ent, and  by  collusion  with  third  persons 
has  fraudulently  disposed  of  his  property, 
which  was  liable  tor  the  debt,  a  complete 
cause  of  action  is  stated. 

It  is  insisted,  however,  that,  until  tbe 
creditor  has  exhausted  liis  legal  reme<lies 
by  prosecuting  bis  claim  to  Judgment  and 
procuring  a  return  of  nalJa  bona  on  his 
execution,  a  court  of  equity  has  no  juris- 
diction to  afford  him  relief.  But  fraud  is  pe- 
culiarly a  matter  of  equitable  cognizance, 
and  when  fraud  is  allegetl,  and  the  further 
allegation  is  made  that  such  fraud  is  in- 
jurious to  tbe  creditor's  rights,  it  seems 
to  us  that  a  court  of  equity  has  Jurisdic- 
tion of  such  a  case,  in  such  a  case  tbe 
creditor  does  not  ask  the  aid  of  the  court 
of  equity  upon  tbe  ground  that  he  can 
obtain  no  relief  at  law,  but  his  claim  to 
the  aid  of  equity  is  based  upon  the  fraud 
which  has  been  practiced  upon  bim,  and 
from  which  the  court  of  equity  baa  juris- 
diction  to  relieve  him.  It  is  not  univer- 
sally true  that  a  plaintiff  must  show  that 
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he  has  no  plain,  adequate  remedy  at  law 
before  bo  can  Invoke  the  aid  of  a  court  of 
equity,  for  there  are  some  cases  in  which 
the  jorisdlctlona  are  concnrrent,  a'tad  fraud 
ia  one  of  those  matters.  .  Accordingly  It 
has  always  been  held  in  this  state  that, 
where  a  creditor  finds  a  frandulent  deed 
of  real  estate  in  the  way  of  enforcing  bis 
claim,  he  has  a  choice  oY  remedies.  He 
may  prosecute  bis  claim  to  ]udjg;ment,  and 
have  the  land  sold  under  bis  execution, 
iKuorlng  the  fraudulent  deed,  and,  after 
purchasing  the  same  at  sucb  sale,  bring 
his  action  at  law  to  recover  the  land,  or 
he  may  proceed  on  the  equity  side  of  the 
court  to  have  the  deed  set  aside  for  fraud, 
and  the  land  sold  for  the  payment  of  bis 
debt.  Burch  v.  Brantley,  20  8.  C.  603,  and 
the  cases  there  cited;  Amaker  v.  New,  11 
8.  E.  Rep.  886. 

It  Is  further  urged  that  the  claim  of  the 
plaintlffH.  being  a  plain  legal  demand, 
should  first  be  established  by  a  judgment 
at  law,  before  the  aid  of  equity  can  be 
Invoked.  Whatever  embarrassment  this 
might  have  offered  under  oor  former  sys- 
tem of  Judicature,  when  law  and  equity 
were  administered  by  different  tribunals, 
cannot  be  felt  now  under  our  present 
system,  especially  after  the  Code  has  pro- 
vided thatboth  legal  and  equitable  causes 
of  action  may  be  united  In  tbe  same  ci>m- 
piaint.  We  do  not  see,  therefore,  why 
tbe  plaintiffs  may  not  demand  Judgment 
tor  tbe  amount  alleged  to  be  due  tbero  on 
the  law  side  of  the  court,  and  In  the  same 
action  ask  relief  on  the  equity  side  from 
the  fraud  which  they  allege  will  render 
their  action  fruitless.  The  fact  that  in 
this  complaint  there  does  not  seem  to  be 
any  formal  demand  for  judgment  for  tbe 
amoantdnethem  by  the  defendant  Hughes 
Is  of  no  consequence,  provided  tbe  com- 
plaint contains  other  allegations,  as  we 
tbink  It  does,  sufficient  to  warrant  such 
Jadgment.  It  seems  to  us  that  tbe  com- 
plaint In  this  case  states  facts  sufficient  to 
constftnte  a  cause  of  action,  and  that  the 
demarrar  should  have  been  overruled, 
and  the  defendants  allowed  proper  time 
to  file  thdr  answers. 

Tbe  Judgment  of  this  court  is  that  the 
Judgment  of  tbe  circuit  court  be  reversed, 
and  tbe  case  be  remanded  to  that  court 
for  sucta  further  proceedings  as  may  be  nec- 
essary to  carry  out  tbe  views  herein  an- 
noanced. 

SIMP802I,  C.  J.,  and  McGowan,  J.,  con- 
car. 

Ashe  v.  Glrnk. 

(Supreme  Court  of  South  Carolina.    Dec.  4, 
1890.) 

.ArrsAi'— DiBMissu/— Nonos— FAatnu  to  Snva 
Cask. 

L  Notice  of  •  motion  to  dismiss  an  appeal 
may  be  served  on  one  of  a  firm  of  attorneys  rep- 
resenting the  appellant. 

2.  On  motion  to  dismiss  an  appeal  for  a  fail- 
ure to  serve  copies  of  the  case  within  the  time 
required  by  thd  roles  of  court,  no  consideration 
can  be  given  to  an  oral  agreement  of  counsel  that 
tbe  appellant  might  proceed  without  regard  to  the 
time  uced  by  the  rules. 

Apiteal  from  common  pleas  circuit  court 
of  York  coanty. 


A  motion  was  made  In  this  case  to  dis- 
miss the  appeal  on  the  foil  owing  affidavit: 
"James  F.  Hart  and  Geo.  W.  S.  Hart,  be- 
lug  each  sworn,  say  tbat  they  constitute 
the  firm  of  Hart  &  Hart;  that  said  firm 
are  the  attorneys  of  tbe  respondent  in  the 
above^ntitled  action  and  the  appeal 
therein  taken;  that  the  bearing  in  the  cir- 
cuit court  was  at  the  November  term, 
1889;  that  notice  of  appeal  was  given  by 
plaintiff  within  due  time  after  tbe  risiag 
of  the  court  at  tbe  said  term ;  that  coun- 
sel for  respondent  [affiants]  agreed  with 
counsel  for  appellant  that  they  might  pro- 
ceed informally  In  getting  up  the  papers 
for  the  said  appeal,— that  is  to  say,  with- 
out regard  to  the  time  fixed  by  the  rules 
of  court;  but  said  agreement  was  upon 
the  distinct  and  explicit  understanding 
that  the  appeal  was  to  be  ready  for  hear- 
ing at  tbe  present  [November,  1890]  term 
of  the  supreme  court;  and  that,  at  this 
day  and  hour,  respondent's  counsel  have 
not  been  served  with  copies  of  tbe  case, 

{printed.]  Jab.  F.  Hart.  Geo.  W.  S. 
lART."  A  copy  of  tbeaffidavit  and  notice 
of  the  motion  was  served  on  W.  L.  McDon- 
ald, uf  the  firm  of  McDonald  &  McCaw, 
attorneys  for  the  appellant. 

ilfr.  McCaw,  for  appellant.  Bart  A 
Hart,  for  respondent. 

Pbb  Cdriam.  The  notice  baying  been 
given  to  Mr.  McDonald,  of  the  firm  of  Mc- 
Donald &  McCaw,  this  was  sufficient.  No 
oral  understanding  or  agreement  can  be 
considered.  8ee  Brayton  v.  Bacon,  ante, 
866,  (filed  December  2, 1890.) 


Ex  parte  Elliott. 

iSuipreme  Court  ^' South  Carolina.    Nov.  87, 
1890.) 

CaRVABS  or  EI.B0TION  RlTUBNS— Uakdamdb. 
Though  the  board  of  state  canvassers  acts 
jadiclally  in  determininj;  appeals  from  tbe  coun^ 
canvassers,  the  equal  division  of  the  state  can- 
vassers on  such  appeals  operates  as  an  afBrmance 
of  the  action  of  the  oounty  canvassers,  and  it  is 
then  the  duty  of  the  state  canvassers  to  accept 
the  returns  as  made,  and  to  certify  the  result  to 
the  secretary  of  state.  This  duty  is  ministerial, 
and  mondomtta  will  lie  to  compel  Its  perform- 
anoe. 

William  Elliott  filed  a  petition  for  a  writ 
of  waadamxta  as  follows :  "The petitioner 
resiiectfully  shows:  (1)  That  at  the  gen- 
eral election  held  on  the  4th  day  of  Novem- 
ber, IKUO,  the  petitioner  was  a  candidate 
lor  representative  in  the  fifty-second  con- 
gress, seventh  district,  and  was  generallv 
voted  for  for  said  office  by  the  duly-quali- 
fied electors  in  and  for  said  district.  (2) 
That  tbe  various  county  boards  of  can- 
vassers for  the  various  counties  compris- 
ing tbe  seventh  district  duly  organized  ac- 
cording to  law  within  the  time  required 
tbat  they  proceed  to  canvass  the  votes  for 
the  several  candidates  for  representative 
io  the  fifty -second  congress,  seventh  dis- 
trict, heard  and  determined  all  contests 
and  protests  relating  to  said  election,  and 
dul.y  made  statements  thereof  of  the  result 
in  each  county,  certifying  and  declaring 
tbe  vote  as  follows:  In  the  county  of 
Beaufort,  thirty-two  votes  for  E.  M.  Bray- 
ton, six  hundred  and  forty-four  for  Wm. 


Digitized  by 


Google 


424 


SOUTHEASTEEN  KEPOETEB,  VOL.  12. 


(S.  C. 


Elliott,  nine  tor  TbomaH  E.  Miller,  and 
eight  scattering;  in  the  county  of  Berkeley, 
eiglity-nlne  for  E.  M.  bray  tun.  Biz  hun- 
dred and  elghty-elgbt  for  Wm.  Elliott, 
none  for  Thomas  E.  Miller;  in  the  county 
of  Charleston,  one  lor  E.  M.  Bruyton, 
thirty-four  for  Wm.  Elliott,  one  hundred 
and  seventy-eight  for  Thos.  E.  Miller;  in 
the  county  of  Colleton,  sixty-three  for  E. 
M.  Brayton,  one  hundred  and  sixty-seven 
for  Wm.  Elliott,  and  none  for  Thos.  E. 
Miller;  in  the  county  of  Georgetown,  sixty- 
eight  for  E.  M.  Brayton,  four  hundred  and 
eighty-six  for  Wm.  Elliott,  nine  hundred 
and  eighty-six  for  Thos.  E.  Miller,  and 
eight  scattering;  in  the  county  of  Orange- 
burg, sixty- three  for  E.  M.  Brayton,  Ave 
hundred  and  thirty-nine  for  Wm.  Elliott, 
none  for  Thos.  E.  Miller,  and  one  scatter- 
ing; in  the  county  of  Richland,  two  hun- 
dred and  flfty-elght  for  E.  M.  Brayton, 
thirty-nine  for  Wm.  Elliott,  fifty-six  for 
Thos.  E.  Miller, and  one  scattering;  in  the 
county  of  Sum  ter,  two  hundred  and  thirty- 
four  for  E.  M.  Brayton,  seven  hundred 
and  thirty-eight  for  Wm.  Elliott,  eleven 
hundred  and  flfty-elght  for  Thos.  E.  Miller, 
and  eight  scattering;  in  the  county  of  Will- 
iamsburg, two  for  E.  M.  Brayton,  four 
hundred  andtwenty-sevenforWm.  Elliott, 
and  nine  hundred  and  thirty-seven  for 
Thos.  E.  Miller.  And  that  the  said  county 
board  of  canvassers  for  the  said  counties 
aforesaid  determined  and  declared  the  re- 
Hult  as  abovestated  in  tbeseveral counties, 
and  duly  transmitted  statements  thereof  to 
the  board  of  state  canvassers,  as  required 
by  law,  from  which  it  appears  that  the 
total  vote  of  said  counties  for  representa- 
tives in  congress  was  as  follows :  For  E.  M. 
Brayton,  eight  hundred  and  two  votes; 
for  Wm.  Elliott,  three,  thousand  seven 
hundred  and  ninety-two,  for  Thos.  E.  Mil- 
ler, three  thousand  three  hundred  and  fif- 
teen, scattering  twenty-six.  And  for 
which  It  further  appears  that  Wm.  Elliott 
has  received  four  hundred  and  seventy- 
seven  votes  more  than  any  other  candi- 
date for  representative  in  the  52d  congress 
from  the  7th  district.  (H)  That  the  board 
of  state  canvassers,  consisting  of  Hon. 
Edward  McCrady,  Jr.,  chairman  of  the 
committee  on  privileges  and  elections  of 
the  house  of  representatives;  Jos.  H. 
Earle,  as  attorney  general ;  E.  R.  Mclver, 
as  state  treasurer;  J.  Q.  Marshall,  as  sec- 
retary of  state:  M.  L.  Bouham,  as  adju- 
tant and  inspector  general ;  and  J.  S. 
Vemer,  as  comptroller  general,— duly  or- 
ganized as  such  on  the  14th  day  of  Novem- 
ber, 1890,  and  are  still  in  session.  (4)  That 
the  said  board  of  state  canvassers  has  de- 
clined, and  still  declines  and  refuses,  to  ac- 
cept and  adopt  the  statements  and  returns 
made  by  the  said  several  boards  of  county 
canvassers,  and  has  refused  and  still  refuses 
to  make  a  statement  of  the  whole  number 
of  votes  given  for  said  office  of  representa- 
tive in  the  52d  congress,  at  said  election, 
as  returned  and  determined  by  the  several 
boards  of  county  canvassers,  as  aforesaid, 
and  to  certify  such  statement  to  be  cor- 
rect, and  to  subscribe  the  same  with  their 
proper  name.  That  the  said  board  has 
refused  and  still  refuses  as  requirad  bylaw 
to  make  and  subscribe  a  statement  certi- 
fying therein  that  the  petitioner  ban  re- 


ceived the  greatest  number  of  votes  for 
said  office  at  ciuld  election,  and  to  deliver 
the  same  to  the  secretary  of  state.  (5) 
That  the-petitlonei  has  made  demand  up- 
on the  said  board  of  state  canvassers  to 
perform  the  duties  hereinbefore  enumer- 
ated, and  has  requested  them  to  make  and 
subscribe  a  proper  statement  certifying 
that  the  petitioner  has  received  the  great- 
est number  of  votes  for  said  office,  and  to 
deliver  such  statement  and  certificate  to 
the  secretary  of  state.  But  the  said  state 
board  of  canvassers  have  wrongfully  and 
unlawfully  refused,  and  still  doth  refuse, 
so  to  do.  That  the  petitioner  has  no  ade- 
quate remedy  for  the  wrong  and  injury 
done  him  as  aforesaid.  Wherefore  vour 
petitioner  prays  that  a  writ  of  mandHmtis 
do  issue,  directed  to  the  board  of  state 
canvassers  above  named,  commanding 
them  to  make  and  subscribe  the  proper 
statement  certifying  therein  that  the  peti- 
tioner has  received  the  greatest  number  of 
votes  for  the  office  of  representative  In  the 
52d  congress  from  the  seventh  district,  and 
to  deliver  the  same  to  the  secretary  of 
state." 

To  a  rule  to  show  cause,  the  state  can- 
vassers filed  the  following  return : 

"  (J)That  the  returns  of  the  managers  of 
election  in  the  various  precincts  of  the 
county  of  Beaufort  show  that  one  thou- 
sand seven  hundred  and  eight  votes  were 
voted  for  Tbomaa  £.  Miller  for  said  office; 
that  the  returns  of  the  managers  ot  elec- 
tion of  the  various  precincts  in  the  county 
of  Berkeley  show  that  one  thousand  Ave 
hundred  and  twelve  votes  were  voted  for 
Thomas  E.  Miller  for  said  office;  that  the 
returns  of  the  managers  of  election  of  the 
precinct  in  the  county  of  Charleston  show 
that  one  hundred  and  seventy -eight 
votes  were  voted  for  Thomas  E.  MlUer 
for  said  office;  that  the  returns  of  the 
managers  of  election  of  the  several  pre- 
cincts in  the  county  of  Colleton  show  that 
three  hundred  and  forty-three  votes  were 
voted  for  Thomas  E.  Miller  for  said  office; 
that  the  returns  of  the  managers  of  elec- 
tion of  the  various  precincts  in  the  connty 
of  Orangeburg  show  thatflve  hundred  and 
five  votes  were  voted  for  Thomas  £.  Mil- 
ler for  said  office;  that,  with  the  excep- 
tion of  the  aforesaid  votes  tor  Thomas  E. 
Miller  for  the  said  office,  the  vote,  as  re- 
turned by  the  managers  ot  election  in  the 
various  precincts  in  the  several  counties 
comprising  said  congressional  district, 
was  as  set  forth  in  the  petition  of  the  re- 
lator. (2)  That,  by  the  returns  of  the 
managers  ot  elections  of  the  said  several 
precincts  in  the  several  counties  in  thesald 
congressional  district,  the  said  TbumasE. 
Miller  received  seven  thousand  votes,  the 
said  William  Elliott,  the  relator,  received 
three  thousand  seven  hundred  and  ninety- 
two  votes,  and  the  said  Ellery  M.  Bray- 
ton received  one  thousand  four  hundred 
and  ten  votes.  (3)  That  in  every  connty 
aforesaid,  and  in  each  of  the  counties 
wherein  precincts  are  within  the  seventh 
congressional  district  ot  Sonth  Carolina, 
the  said  relator  filed  notices  ot  protest 
and  contest  before  the  boards  of  county 
commissioners  ot  election,  convened  as 
boards  of  connty  canvassers,  against 
their  canvassing  the  votes  returned  tor 
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Tliomaa  E.  MQler  tor  said  office,  on  the 
{ullotrinK grounds:  'Because  the  ballots 
cost  for  said  Thomas  E.  Miller  do  not  con- 
form to  law  In  the  following  particulars: 
I'irst.  Tbey  are  not.  of  plain  white  paper. 
tSeeonti.  Tbey  are  less  than  flfeinches  long. 
77)/ref.  They  hare  printed  on  them  the 
word    "For."     Fourth.    The    name    of 
Thoniaa  E.  Miller  is  so  printed  on  thera 
»8  not  to  be  concealed  when  folded  with 
the    printing  Inside.'    (4)     That    in    the 
counties    of  Beaufort    and  Bericeley  the 
boarils  of  county  canvassers    held   that 
tbe  ballots  voted  tor  Thomas  E.  Miller, 
for  the  four  reasons  aforesaid,  were  ille- 
gal, and  did  not  include  them  in  their  re- 
turn.   (5)  That  in  the  county  of  Colleton 
tbe    board   of    county    canvassers    held 
Ihat  tbe  ballots  voted    for  Thomas  E. 
Miller  were  illegal,  but  did  not  specify  on 
what  grounds.    (6)  That  in  the  county  of 
Orangeburg  the  board  of  county  canvass- 
era    held    that    the    ballots    voted    tor 
Thomas   E.  Miller   were   illegal,  because 
they  were  not  of  plain  white  paper,  nor 
of  the  legal  size  of  fire  inches  in  length. 
<7)    That,   in     each    of    the   counties  of 
^jeorgetown,  Sumter,  Williamsburg,  and 
Richland,  tbe   relator    presented  similar 
|)rnte8ts  and  contests,  but  the  board  of 
founty  canvassers  refused  to  tlirow  out 
tlie  votes  cast  for  tbe  said  Thomas  E.  Mil- 
ler for  said  office,  but  returned  the  same  as 
liet  forth  in  the  said  petition  of  relator, 
wliei-eupon  the  said  relator  appealed  from 
tlic  returns    and    judgment  of   the  said 
boards  of  connty  canvassers  to  your  re- 
spondents,   on    the   following    grounds: 
'Because  tbe  ballots  cast  for  Thomas  E. 
Miller  do  not  conform  to  law  in  the  tol- 
loninpr  particulars,  and  are  therefore  ilie- 
Sul,  null,  and  void :     First.  Tbey  are  not 
<>l  plain  white  paper.    Second.  Tbey  are 
it«8  than  five   Inches   in    length.    Third. 
They  have  printed   on   them   the   word 
"For, "  in  addition  to  tbe  name  of  the  per- 
son voted  for,  and  tbe  office.   Fourth.  The 
name  of  Thomas  E.  Miller  is  so  printed  on 
them  as  not  to  be  concealed  when  the  bal- 
lot is  folded  with  tbe  printing  on  tbe  in- 
sitie.'    (8)  That  the  said  Thomas  E.  Miller 
also  appealed  from  tbe    findings  of  the 
boards  of  coonty  canvassers  for  the  conn- 
ties  of  Beanfort,  Berkeley,  Colleton,  and  Or- 
ansebiirg    to     tbe    respondents,    on    the 
ground,  among  others,  that   the  ballots 
which  were  cast  for  him  for  said  office  at  tbe 
said  election  were  lawful  ballots  and  in  sub- 
stantial compliance  with  tbe  laws  of  South 
Carolina.    (9)   That    tbe  appeals  of  the 
said  William  Elliott,  relator,  as  aforesaid, 
aiid  of  the  said  Thomas  E.  Miller,  were 
lieard  before  the  said  board  of  state  can- 
vassers, your  respondents,  and  tbe  follow- 
ing is  an  abstract  from  their  minutes  of 
their  action  and  conclusion  in  the  said  mat- 
ter:  'It  was  moved  by  Col.  Mclver,  and 
seconded  by  Qeneral  Earle.  that,  in  tbe 
opinion  of  this  board,  Thomas  B.  Miller 
is  entitled  to  the  certificate  of  election  as 
representative   from    7th    district.  South 
Carolina,  in  tbe  .^2d  congress.'  A  vote  was 
then  taken  un  the  motion,  which  resulted 
as  follows:    'Ayes — Tbe  chairman,  Genl. 
McCrady,  Messrs.  Earle  and  Mclver.    Noes 
—Messrs.  Bunham,  Marshall,  and  Verner.' 
Tbe  following  motion  was  then  made  by 


General  Bonham,  and  seconded  by  Col. 
Marshall:  'That,  in  the  opinion  of  this 
board,  William  Elliott  is  entitled  to  the 
certificate  of  election  as  representative  to 
the  52d  congress  from  the  7th  district, 
Sonth  Carolina.'  A  vote  was  then  taken 
on  the  motion,  with  the  following  result: 
'Ayes  —  Messrs.  Vomer,  Marshall,  and 
Bonham.  Noes — The  chairman,  Genl.  Mc- 
Crady, Messrs.  Mclver  and  Earle.'  (10) 
That,  in  all  their  actings  and  doings  in  this 
matter,  they  acted  Indidally  where  tbe 
boards  of  county  canvassers  had  acted 
judicially  as  a  board  of  appeal  in  the  mut- 
ters provided  by  statute,  and  as  certify* 
ing  tbe  correctness  of  the  returns  of  the 
county  board  of  canvassers,  and  they  sub- 
mit that  they  have  jurisdiction  in  the 
premises,  and  that  this  court  will  not 
issue  the  writ  prayed  for." 

John  P.  Thomas,  Jr., tor  petitioner.  Mr. 
Wingate,  for  contestant. 

Per  Curiam.  In  the  case  of  Ex  parte 
William  Elliott  asking  for  a  writ  of  man- 
dtitaus  to  issue  to  tbe  board  of  state  can- 
vassers, directing  tbem  to  certify  the  re- 
sult of  the  election  for  a  member  of  con- 
gress to  represent  the  seventh  congres- 
sional district,  as  sent  up  to  them  by  the 
county  board  of  canvassers,  the  supreme 
court  decides  as  follows:  Ou  hearing  the 
pleadings  and  argument  of  counsel,  it  is 
ordiTod  that  a  writ  of  mandamus  do  Is- 
euo  as  prayed  for  in  the  petition.  The 
necessity  for  a  speedy  decision  of  the  ques- 
tions raised  in  this  case,  arising  trom  the 
fact  that  the  time  limited,  by  statute, 
within  which  the  board  of  sta  te  can  vassers 
'may  lawfully  act,  will  expire  in  a  few 
days,  renders  it  Impracticable  to  prepare 
an  opinion  now  vindicating  tbe  conclusion 
which  we  have  reached.  But  we  desire  to 
state  briefly  tbe  grounds  upon  which  our 
conclusion  is  based.  It  seems  to  ua  that 
the  law  regulating  the  formation  and  pro- 
ceedings of  the  board  of  state  canvassers, 
found  in  Gen.  St.  c.  8,  as  amended  by  the 
act  of  July,  1882,  plainly  prescribes  two 
distinct  and  separate  duties  for  the  board 
of  state  canvassers  to  perform,  one  of 
which  is  ministerial,  and  the  other  judi- 
cial. If  there  is  no  appeal  from  thn  action 
of  tbe  board  of  county  canvassers,  then 
the  dnty  required  by  the  board  of  state 
canvassers  is  purely  ministerial,  vis.: 
"Upon  the  certified  copies  of  the  state- 
ments made  by  the  board  of  county  can- 
vassers, proceed  to  make  a  statement  of 
tbe  whole  number  of  votes  given "toreacb 
of  the  several  officers  to  be  elected,  and 
certify  the  result  to  the  secretary  of  state. 
Bat,  when  there  is  an  appeal  from  the  ac- 
tion of  the  board  of  county  canvassers, 
the  duty  of  the  state  board  is  judicial,  viz., 
to  determine  whether  there  is  any  error 
of  law  or  tact  In  the  conclusion  reached  by 
the  county  board,  and  adjudge  according- 
ly ;  and,  after  having  so  adjudged,  tbey 
then  proceed  to  certify  tbe  result  to  the 
secretary  of  state.  In  this  case  it  appears 
that  the  certified  copies  of  the  statements 
made  by  tbe  several  boards  of  county 
canvassers,  within  the  seventh  congres- 
sional district,  to  the  board  of  state  can- 
vassers, show  that  the  petitioner  received 
the  greatest  number  of  votes  for  tbe  office 


Digitized  by 


Google 


426 


SOUTHEASTERN  BRFOBTEB,  Vol.  12. 


(N.a 


In  question ;  but  that  from  the  action  of 
these  boards  of  county  canvassers,  both 
the  petitioner  and  his  principal  opponent 
appealed  to  the  board  uf  state  canvassers. 
These  appeals  were  heard  and  considered 
by  the  last-mentioned  board,  but  the 
members  thereof  beint;  equally  divided, 
neither  of  the  appeals  were  sustained. 
The  reenlt  of  this  necessarily  is  that  the 
action  of  the  several  boards  of  county  caii- 
yassera  must  stand  upon  the  well-recog- 
nised doctrine  that  where  an  appellate 
tribunal  Is  equally  divided,  and  thus  no 
error  can  be  adjudged  in  the  action  of  the 
tribunal  from  which  the  appeal  is  taken, 
such  action  stands  atllnneu.  See  Ettiug 
V.  Bank,  11  Wheat.  59.  Practically,  under 
this  condition  of  the  case.  It  was  the  same 
as  If  there  had  been  no  appeal,  and  hence 
the  only  duty  for  the  board  of  state  can- 
vassers to  perform  was  ministerial  In  its 
character.  This  decision  is  not  to  be  re- 
garded as  determining  any  of  the  ques- 
tions Involved  In  the  appeals  from  the 
board  of  county  canvassers,  which,  under 
the  rase  as  presented  to  us,  do  not  arise; 
and  of  course  Is  subject  to  the  power  In- 
vested in  each  bouse  of  congress  to  judge 
of  the  election  and  qualifications  of  Its 
own  members.  In  accordance  with  this 
decision,  the  clerk  of  the  court  has  Issued 
the  writ  of  aiaudumus,  and  had  the  same 
served  on  the  state  board  of  canvassers. 


State  v.  Earnhakdt. 

(SupreiM  Court  cf  NorOi  CcnroUna.    Deo.  18, 
1890.) 

Crrr  Oroimaitcbs— Dibobdexlt  Comtvar. 

1.  An  ordinance  of  a  town  imposing  •  fine  of 
<25  for  the  ase  of  "an^r  abusive  or  indecent  lan- 
guage, cursing,  swearing,  or  any  loud  or  txjister- 
ous  talking,  hollowing,  or  any  other  disorderly 
conduct,"  is  reasonable,  and  is  authorized  by 
Code  N.  C.  i  88U8,  authorizing  laws  by  towns  for 
abating  nuisances. 

2.  Though  the  authority  of  a  town  is  limited 
to  imposing  a  line  to  be  collected  by  suit  as  a  debt 
ex  contractu,  an  ordinance  providing  that  any 
one  violating  it  shall  be  arrested,  and  fined,  on 
conviction,  in  a  sum  stated,  is  void  as  to  the  pro- 
vision for  arrest  only.  Distinguishing  State  v. 
Hunter,  100  N.  C.  79ti,  11  8.  E.  Kep.  866. 

This  was  an  indictment  for  violation  of 
an  ordinance  of  the  town  of  Lenoir,  Insti- 
tuted by  warrant  of  the  mayor,-  and  tried 
on  appeal  at  the  fall  term,  lti90,  of  the  su- 
perior conrt  of  Caldwell  county,  before  J. 
H.  Merrimon,  J.  The  ordinance  provided 
that  any  person  or  persons  who  shall, 
within  the  limits  of  the  town  of  Lenoir, 
be  guilty  of  using  any  abusive  or  indecent 
languaKC,  cursing,  swearing,  or  any  loud 
or  boisterous  talking,  hollowing,  ur  any 
other  disorderly  conduct,  shall  be  arrest- 
ed, and  fined  $25,  upon  conviction  thereof. 
It  was  admitted  that  the  testimony 
showed  that  the  defendant  had  violated 
the  ordinance;  but  the  defendant  Insisted 
that  the  ordinance  upon  Ita  face  was  un- 
constitutional, and  could  not  he  enfui-ced. 
The  jury  returned  a  verdict  of  guilty.  The 
court  pronounced  judgment.  The  onlyer- 
ror  assigned  is  the  refusal  of  the  judge  to 
hold  that  the  ordinance  was  void. 

The  Attorney  General,  for  the  State. 


Avert,  J.,  (after  fttattng  the  facta  as 
above.)  We  think  that  an  ordinance 
which  forbids  the  use  of  any  "abusive  or 
Indecent  langnage,  cursing,  swearing,  or 
any  loud  or  boisterous  talking,  hollowing, 
or  any  other  disorderly  condact,"  within 
the  corporate  limits  of  a  town,  and  im- 
poses a  fine  of  f  25  for  a  violation  of  it. 
may  be  enacted  by  the  proper  authorities 
of  towns,  under  the  powers  granted  to 
them  in  the  general  law,  especially  section 
8802  of  the  Code  ;i  andtliat  such  an  ordi- 
nance is  reasonable.  State  v.  Calnan.  94 
N.  C.88S;  State  v.  McNlnch,87  N.C.6S7; 
State  V.  Merritt,  83  N.  C.  677. 

But  the  ordinance  provides  that  offend- 
ers shall  bearrested  and  fined, and,  though 
no  counsel  appeared  for  the  defendant  in 
this  court,  we  suppose  that  counsel  maj» 
have  contended  in  the  court  below  that 
the  municipality  was  not  authorised  to 
pass  an  ordinance  that  provided, In  terms, 
for  the  arrest  of  those  who  should  violate 
it.  A  flue  Imposed  by  a  by-law  is  treated, 
for  the  purpose  of  determining  the  jarisdlc- 
tlon,  as  a  debt  arising  ex  coatracta,  and 
a  suit  brought  for  the  coUeetloa  of  it  is 
cogrnlsable  In  the  conrt  of  a  Jastice  of  the 
pence,  where  the  penalty  demanded  does 
not  exceed  f  200.  Froelich  v.  Gxpross  Co., 
67  N.  C.  1.  The  constituUon  ( article  1, 9  16) 
prohibits  imprisonment  for  debt  except 
in  cases  of  fraud,  and  the  town  conld  not 
provide  for  an  arrest  merely  for  the  pur- 
pose of  collecting  the  fine  imposed.  The 
legislature,  by  enacting  section  8830  of  the 
Code,  made  the  violation  of  any  ordinanc<> 
a  misdemeanor,  and  the  right  to  arrest 
for  such  violations  is  given  by  the  general 
law,  not  by  the  ordinance.  The  penalty 
may  be  recovered  in  a  civil  action,  subject 
to  the  rules  of  practice  applicable  in  the 
same  jurisdiction  in  other  similar  suits. 
But,  while  the  provision  for  arrest  by  vir^ 
tue  of  the  ordinance  itself  was  void,  it 
does  not  necessarily  follow  that  the  whole 
of  the  ordinance  is  thereby  vitiated,  and 
rendered  null.  If  a  part  of  a  by-law  is 
void,  every  other  part  that  is  connected 
and  essential,  in  order  to  constitntea  com- 
plete prohibition  of  the  act  forbidden,  la 
also  void.  1  Dill.  Mun.  Corp.  §  421.'  But 
where  a  by-law  consists  of  several  distinct 
and  Independent  parts,  one  or  more  may 
be  valid,  the  rest  void.  Wllcock,  Mun. 
Corp.  160.  Where  the  city  was  au  thorlsed. 
by  the  express  terms  of  its  charter,  to 
pass  an  ordinance  imposing  a  tine  and  im- 
prisonment, but  not  costs,  it  was  held  by 
the  supreme  conrt  of  Minnesota  that  an 
ordinance  providing  for  the  payment  of 
costs.  In  addition  to  fine  and  imprison- 
ment,  was  void  only  as  to  the  payment 
of  co3ts.  State  v.  Cantleny,  34  Minn.  7,  24 
N.  W.  Rep.  458.  In  our  case,  while  the 
defendant  cannot  be  arrested  by  virtue  of 
the  ordinance,  but  only  for  the  offense 
created  by  the  statute,  there  is  a  full  an<l 
distinct  prohibition  and  penalty  provided 
In  the  by-law,  after  striking  out  the  words 
"arrested  and."  Those  words  are  not  so 
counected  with  other  parts  of  the  ordi- 
nance as  to  leave  it  incomplete,  bat,  on 

'Code  N.  C.  S  8802,  authoriies  the  antharitin 
of  ton-ns  to  "pass  laws  for  abating  or  pirevait- 
ing  nuisances  of  any  kind. " 
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tbe  contrary.lts  enforcemMit  by  fine,  witb- 
oat  tboK  words,  accompUsbes  the  object 
of  the  munic'pality,  and  reacheB  and  cor- 
rects the  very  evil  that  it  was  intended 
originally  to  remedy.  In  State  v.  Hnuter, 
106  N.  C.  796, 11  S.E.Bep.S66,  there  waa  no 
penalty  provided  for  a  violation  of  the  or- 
dinance, but  the  officer  of  the  town  was 
required  to  take  the  offender  without  a 
bearing  to  the  station-honse,  and  hence  it 
was  declared  void.  No  error.  Judgment 
afiSrmed. 


Thompson  v.  Western  Union  Tel.  Co, 

(Supreme  Court  of  North  CaroUaia.    Deo.  23, 
1890.) 

TBLBaBAPBB— Xbouoknce— Failubb  to  Deutkb 
MzasAQB — Dakaoes — ^Instructions. 
1.  If  »  prayer  for  Instruction  is  elven  sub- 
stantially in  the  ohartra,  though  not  in  the  very 
words  asked,  it  is  suifioient 

3.  A  general  exoeptioii  to  the  charge  as  given, 
without  specifying  any  particulars,  will  be  disre- 
garded. MoKbinon  v.  Motrison,  IM  N.  C.  864,  10 
U.  £.  Bep.  518. 

8.  Where  an  erroneous  prayer  aslied  by  ap- 
pellant is  given,  he  cannot  be  heard  to  complain. 

4.  Mental  suffering,  oansed  by  negligence 
and  delay  In  the  delivery  of  a  tel^ram  not  of  a 
pecnnlary  nature,  may  be  ground  of  damages, 
thoii«h  no  physical  pain  or  pecuniary  loos  is  suf- 
fered. Toung  V.  Telegraph  Co.,  11  8.  B.  Rep. 
lOM^  (at  this  term.) 

6.  An  omission  to  charge  on  a  partionlar  as- 
pect of  the  case  is  not  error,  unless  an  instruc- 
tion was  asked  and  refused.  State  v.  Bailey,  100 
N.  C.  628,  6  8.  £.  Rep.  372. 

A.  Where  a  telegram  is  sent  by  a  wife,  about 
to  be  conflned,  to  summon  her  husband,  and  by 
reason  of  negligent  delay  in  the  delivery  of  84 
hoars  tie  did  not  arrive,  whereby  the  complaint 
allies  she  suffered  more  physical  pain,  mental 
snziety,  and  alarm  on  account  of  her  condition, 
and  sustained  permanent  and  Incurable  injury 
for  want  of  his  presence  and  services,  lield,  such 
damages  are  not  too  remote. 

7.  Where  the  Inry  gave  snbitantial  damages, 
which  are  alBrmed  on  appeal.  It  is  unnecessary 
to  oonnlder  the  charge  given  as  to  ndhilnal  dam- 
ages. 

8.  Where  a  telegraph  offloe  had  the  sign  of  the 
defendant  company  over  the  door,  and  the  oper- 
ator at  that  point  testified  that  he  paid  over  all 
receipts  to  the  treasurer  of  said  company,  the 
offloe  isprlma  fa4He  an  offloe  of  the  defendant. 

9.  The  stipulation  on  a  telegraphic  blank 
against  liability  for  an  nnrepeated  message  does 
not  protect  the  company,  where  such  message  is 
negligently  delayed  iji  transmission.  If  such 
stipulation  has  any  validity  at  all,  it  is  only  in 
cases  of  a  mistake  In  transmitting,  and  then  only 
when  the  negligence  is  sllRht. 

10.  Non-residents  can  sue  in  the  ooorts  of  this 
state. 
(SyUabut  try  the  Court) 

Civil  action  tried  before  Btnrm,  J.,  at 
April  term,  18H0,of  Caswell  superior  court. 

The  plaintiff's  wife  being  about  to  be 
confined,  and  at  that  -time  In  Danville, 
Va..  her  sun,  by  her  directions,  deliv- 
ered a  telegram  to  tbe  agent  of  defend- 
ant company  in  Danville,  Va.,  addressed 
to  her  busband  at  Milton,  N.  C:  "Father, 
come  at  once,  mother  Is  slclt ; "  and  paid 
for  the  same.  Tbe  telegram  was  not  de- 
livered until  next  day.  in  the  afternoon,  a 
delay,  according  to  tbe  conflict  of  evi- 
upuce.  of  24  to  28  hours.  By  reason  of  tbe 
delay,  the  plaintiff  complained  that  on  his 
arrival  the  child  had  been  born,  (dead,) 
and  bis  wife  had   suffered  greater  pain, 


physically  and  mentally,  than  If  be  had 
reached  home  In  time,  as  he  would  have 
done  it  tbe  telegram  had  been  delivered 
with  reasonable  promptitude,  and  for  lack 
of  bis  services  and  presence,  and  by  rea- 
son thereof,  she  suffered  a  premature  de- 
livery, and  incurred  a  permanent  and  in- 
curable physical  Injury  therefrom.  Tbe 
defendant's  exceptions  were:  (1)  Upon 
bis  redirect  examination,  plaintiff's  coun- 
sel proposed  to  aslv  witness  if  he  bad  been 
with  bis  wife  in  her  previous  confine- 
ments. (Defendant's  counsel  objected. 
Objection  overruled,  and  exception.)  Wit- 
ness answered:  "I  was  present  with  my 
wife  on  nearly  every  occasion,  when  she 
bad  beeen  delivered.  Had  a  doctor  every 
time  but  once,  when  it  was  over  before 
the  doctor  got  there.  I  delivered  her  my- 
self. Hnd  hired  a  carriage  in  Milton  to 
start  immediately  on  receiving  despatch. 
Did  not  write,  because  I  beard  ijiat  it 
was  over.  Saw  no  use  in  going  when 
train  would  carry  me  two  hours  later." 
(2)  Mary  £.  Thompson,  introduced  as  a 
witness  in  her  o  wn  behalf,  testified :  "  I  am 
the  wife  of  T.  J.  Thompson.  At  time  I 
sent  telegram  I  was  complaining,  expect- 
ing confinement.  Ordered  telegram  sent 
about  ten  o'clock,  so  ray  husband  would 
come  home  quickly.  Had  a  difficult  labor 
from  8  o'clock  till  12  at  night.  Had 
twelve  children  before  thlH. "  Counsel  pro- 
posed to  ask  this  question  of  witness: 
"State  what  effect  the  failure  of  your  hus- 
band to  arrive  had.upon  you."  (Defend- 
ant's counsel  objected.  Objection  over- 
ruled, and  exception.)  Witness  answered: 
"I  was  worried,  and  it  caused  me  to  be  a 

?;reat  deal  worse  than  I  would  have  been, 
f  be  had  been  there,  I  would  have  been 
contented,  and  would  not  have  had  such 
long  suffering.  I  was  taken  about  eight 
o'clock,  and  about  ten  the  pains  came  on 
me.  I  sent  the  dispatch,  and  felt  easier. 
Thought  he  would  get  there  in  two  hours 
and  a  half.  He  did  not  come,  and  I  then 
got  uneasy,  and  worried.  It  hurt  me 
more  than  anything  else.  I  then  sent  for 
doctors,  and  could  not  get  any,  but  Dr. 
Day  came  about  dark.  I  was  by  myself 
all  day,  my  sister-in-law  there  occasionally. 
I  had  a  little  child  a  year  and  a  half  old, 
which  needed  attention  d  uring  tbe  day, 
and  I  had  to  attend  to  it,  and  did  attend 
to  It,  and  lifted  it  up  and  pot  it  down  sev- 
eral times.  After  the  .train  came,  and  Mr. 
Thompson  did  not  come,  I  gave  up.  Was 
suffering  everything  but  death.  Asked  tbe 
doctor  what  made  the  child  so  long  com- 
ing, and  he  said  it  got  hung  somehow. 
Child  was  bom  about  twelve  at  night. 
From  tbe  anxiety  and  suffering,  and  Mr. 
Thompson's  absence,  I  have  suffered  from 
that  day  to  this.  If  be  bad  been  there  it 
would  not  have  been  so.  I  did  not  have 
proper  attention;  have  suffered  In  lower 
part  of  my  bowels  and  back  ever  since. "  The 
third  exception  was  for  refusal  to  nonsuit 
plaintiffs  because  they  were  non-residents. 
The  fourth  exception  is  stated  in  the  opin- 
ion. The  fifth  exception  was  for  the  re- 
fusal to  give  the  filth  prayer  for  instruc- 
tion, which  was  as  follows:  "The  defend- 
ant a8ke<l  the  court  to  charge  the  Jury 
that  It  has  a  perfect  right  to  limit  its  lia- 
bility on  unrepeated  messages    for  mis- 
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takes  and  delays  In  their  transmission  and 
delivery,  and  It  they  believe  from  the  evi- 
dence that  the  message  In  qaestion  was 
not  ordered  by  the  sender  to  be  repeated, 
and  it  was  received  by  defendant  company 
as  an  anrepeated  message,  then  It  was 
subject  to  such  limitation  Imposed  by  the 
company,  and  plaintiffs  cannot  recover, 
unless  defendant  was  guilty  of  gross  neg- 
ligence. "  The  court  instructed  the  jury  in- 
stead "that  the  law  of  unrepeated  mes- 
sages, which  has  been  argued  to  them  by 
counsel  on  both  sides,  did  not  apply  to 
this  case,  as  the  cause  alleged  for  damages 
here  was  not  for  Incorrectly  transmitting 
and  delivering  a  message,  but  for  delay  in 
delivering  It."  The  sixth  exception  was 
for  refusal  of  the  eighth  and  ninth  prayers 
for  Instructions,  and  was  abandoned  on 
the  argument.  'The  defendant  also  ex- 
cepted, generally,  to  the  charge  as  given. 
The  defendant's  prayers  for  Instructions 
1,2,  8,  and  4  were  given  as  asked,  and 
were  as  follows :  "(1)  The  court  instructs 
the  Jury  that  If  they  believe  from  the  evi- 
dence that  the  delay  In  the  delivery  of 
the  telegram  mentioned  was  due  to  the 
bad  weather  that  prevailed  at  that  time, 
or  to  any  causes  which  were  beyond  the 
control  of  the  defendant,  then  they  must 
And  for  defendant.  (2)  If  they  believe  from 
the  evidence  that  when  the  message  was 
delivered  at  the  office  of  the  company  In 
Danville,  he,  plaintiff  was  told  that  the 
wires  were  in  trouble,  and  that  the  mes- 
sage was  received  Bab}ect  to  delay  on  that 
account,  and  he  then,  with  this  knowl- 
edge, left  the  message  which  was  sent  off 
as  promptly  as  the  condition  of  the  wires 
would  permit,  then  they  must  find  for  the 
defendant.  (8)  If  they  believe  from  the 
evidence  that  the  raessage  was  not  de- 
livered at  said  office  until  after  Mrs. 
Thompson  was  taken  with  labor,  and 
that  no  degree  of  diligence  on  the  part  of 
defendant,  after  It  was  so  received,  could 
have  transmitted  It  to  Milton  In  time  for 
Mr.  Thompson  to  receive  it,  and  come 
to  Danville  in  time  to  relieve  his  sick  wife 
of  anxiety  on  account  of  bis  absence,  then 
the  defendant  cannot  he  held  amenable  for 
such  anxiety,  and  the  Jury  must  find  for 
defendant.  (4)  If  they  believe  that  Mr. 
Thompson  knew  of  the  condition  of  his 
wife,  and  failed  to  make  proper  provision 
for  t>elng  present  at  the  time  of  her  con- 
finement, or  that  she  allowed  the  time  of 
her  confinement  to  approach  so  near,  be- 
fore attempting  to  notify  him  of  her  con- 
dition through  the  defendant  company, 
it  became  Impossible  for  the  notice  to 
reach  the  said  husband  In  time  for  him 
to  come  to  the  relief  of  his  wife  In  her 
then  condition,  and  that  such  failure  to 
provide  for  bis  presence,  or  the  failure  of 
the  wife  to  notify  her  husband  in  time  for 
him  to  come,  so  far  contributed  to  the 
wrongs  and  Injuries  complained  of,  that, 
without  said  failures  on  their  part,  said 
wrongs  and  injuries  would  not  have  hap- 
pened, then  they  must  And  for  defendant. " 
The  fifth  prayer  and  the  charge  given  In 
lieu  are  stated  above.  The  sixth  prayer 
was  that  the  court  should  instruct  the 
Jury  that  if  they  believed  from  the  evi- 
dence that  the  pain  and  anxiety  of  the 
complainants   were  were  from   any  Im- 


proper conduct  on  the  part  of  either  of 
them,  or  from  any  thoughtless  or  un- 
guarded act  of  dther  of  them  under  the 
circumstances,  or  tor  the  failure  of  either 
of  them  to  use  and  exercise  proper  care 
and  prudence,  considering  their  condition, 
or  that  the  pain  and  anxiety,  and  the 
wrongs  and  Injuries,  complained  of  were 
from  any  other  cause  whatsoever  than 
from  the  negligence  of  defendant,  then 
they  must  find  for  defendant.  In  re- 
sponse to  which,  the  court  charged  in  the 
fifth  paragraph  of  the  charge :  **  Upon  the 
third  issue.  If  the  Jury  believe  from  the  evi- 
dence that  the  wrongs  and  injuries  com- 
plained of  are  the  direct  and  proximate 
result  of  the  negligence  of  defendant,  that 
they  followed  as  a  natural  consequence  of 
the  negligence  of  defendant,  then  they 
must  answer  the  third  issue, '  Yea.'  But  if 
they  believe  that  the  wrongs  and  Injuries 
were  produced  by  any  cause  whatsoever 
other  than  the  negligence  of  defendant, 
then  they  must  answer  the  third  Issue, 
'  No.' "  The  seventh  prayer  which  was  given 
was:  "The  court  Instructed  the  jury  that 
mental  suffering  and  anguish,  unless  pro- 
ductive of  special  damage,  or  resulting 
from  personal  Injury,  are  not  ulono  a  sufll- 
clent  ground  upon  which  to  maintain 
an  action  for  damages,  and  it  they  t>elieve 
from  the  evidence  that  mental  anguish 
and  suffering  are  the  only  grounds  fur 
damages  In  this  action,  they  must  find 
for  defendant."  The  eighth  and  ninth 
prayers  were  refused  in  words,  but  were 
given,  substantially.  In  the  charge,  and 
exception  as  to  them  was  abandoned. 
Verdict  and  judgment  tor  plaintiff,  and 
appeal  by  defendant. 

G.  V.  Stronir,  tor  appellant.  J.  W.  Gn- 
bam,  tor  appellee. 

Clabk,  J.,  (after  stating  the  facts  as 
above.)  This  is  a  petition  to  rehear  the 
case  reported  106  N.  C.  549,  11  8.  E.  Rep. 
269.  Upon  a  careful  review  of  the  former 
opinion  of  the  court,  we  think  the  peti- 
tion should  be  allowed.  The  fifth  para- 
graph of  the  charge  Is  a  substantial  com- 
pliance with  plaintiff's  sixth  request  to 
charge.  There  is  no  specific  exception  to 
the  charge.  The  appellant  cannot  be 
heard  to  complain  of  an  instruction,  not 
excepted  to  especially,  when  it  follows  in 
substance  his  prayer  of  instruction. 

The  court  was  misled  by  the  somewhat 
contusing  "  make-up  "  of  the  length.v  rec- 
ord into  supposing  that  defendant's  sev- 
enth prayer  for  Instruction  was  passed 
over  unnoticed  in  the  charge,  and,  while 
the  court  did  not  pass  upon  the  correct- 
ness of  the  prayer.  It  held  that  the  court 
below  should  have  granted  or  have  re- 
fused It,  so  that-the  jurymlght  have  had 
the  benefit  of  the  construction  of  the  law 
Involved  In  the  request.  A  second  exam- 
ination shows  that,  In  tact,  the  instruc- 
tion was  g^ven  as  asked  by  the  defendant. 
It  was  au  erroneous  instruction,  as  has 
since  been  held  in  Young  v.  Telegraph  Co., 
11  S.  E.  Rop.  1044,  (at  this  term :)  but,  as 
the  error  was  In  favor  of  the  appellant,  it 
cnnnot  he  cause  of  complaint  by  him. 

There  was  no  request  to  charge  that  the 
negligence  of  the  defendant  as  shown  wai) 
too  remote  to  sustain  the  action,  and  an 
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omission  to  charge  upon  any  particular 
OBfiect  of  a  case  Is  not  error,  unless  an  In- 
struction Is  asked  and  refused.  .  State  t. 
Bailey,  100  N.  C.  528,  6  S.  E.  Rep.  372.  and 
cases  tliere  cited.  In  tact,  however,  the 
damages  were  not  too  remote,  as  we 
think.  A  case  similar,  in  some  reopects.to 
tUis  is  Telegraph  Co.  v.  Cooper,  71  Tex. 
607.  »  S.  W.  Hep.  598.  It  is  there  said :  "If 
it  i8  made  to  appear  from  the  testimony 
that  Mrs.  Cooper  suffered  more  physical 
pain,  mental  anxiety,  aud  alarm  on  ac- 
count of  her  own  condition  than  she 
would  have  done  If  Dr.  Keating  had  been 
in  attendance  upon  her,  and  the  failure  to 
sec ui-e  his  services  is  shown  to  be  due  to 
the  want  of  proper  care  on  the  part  of  the 
defendant's  servants,  whose  dnt.v  it  was 
to  deliver  the  message,  a  fair  and  reason- 
able compensation  should  be  allowed  for 
such  increased  pain  and  mental  suffering; " 
In  that  case,  it  was  a  doctor  who  was 
teletP'aphed  for,  and  berethe  husband,  but 
the  ffruvumen  of  the  complaint  is  the  same, 
— "  increased  pain  and  mental  snffering, "  by 
reason  of  the  absence  of  the  party  tele- 
graphed for,  who  would  have  been  present 
bad  notthedefendantcompany  negligently 
delayed  the  delivery  of  the  telegram. 

The  Instruction  as  to  nominal  damages 
was  not  excepted  to,  and.  besides  as  the 
Jury  gave  substantial  damages,  we  can- 
not see  howtlie  appellant  could  have  been 
prejudiced.  These  views  require  as  to  con- 
sider the  other  exceptions  which  wore  not 
passed  upon  in  the  former  opinion.     ■ 

The  Hrst  and  second  exceptions  were  to 
the  evidence,  and  were  without  merit. 
The  appellant  on  the  argument  properly 
abandoned  the  third  exception,  which  was 
for  a  refusal  to  nonsuit  the  plaintiff,  on 
the  ground  that  he  was  a  citizen  of  Vir- 
ginia, and  therefore  (as  was  urged  below) 
Incomiietent  to  maintain  this  action  in  the 
conrts  of  this  state.  Walters  v.  Breeder, 
3  Jones,  (N. C.)  64 ;  Miller  v.  Black,  2  Jones, 
(N.  C.)  »41. 

The  fourth  exception  was  to  the  ruling 
of  the  court  that  under  the  evidence  there 
was  prima  facie  an  office  of  the  Western 
Union  Telegraph  Company  in  Milton. 
The  evidence  of  the  agent  there  was  that 
the  otBee  In  Milton  had  the  sign  of  that 
company  over  the  door,  and  that  the 
money  received  for  sending  or  receiving 
messages  was  paid  by  him  to  the  treasur- 
er of  that  company.  Also,  it  was  in  evi- 
dence that  the  defendant  received  the  mes- 
sase  at  Danville  for  transmission  to  Mil- 
ton. We  find  no  error  in  this  raling.  It 
would  seem  that  it  was  made  apon  de- 
fendant's contention  that  there  was  no 
evidence  that  it  was  responsible  for  the 
office  at  Milton. 

The  defendant's  first,  second,  third, 
fourth,  and  seventh  prayers  were  given. 
The  sixth  prayer  was  substantially  griven 
as  above  stated.  The  eighth  and  ninth 
prayers  were  substantially  given  in  the 
charge,  and  the  exception  as  to  them  was 
abandoned  In  this  court.  Tbe  fifth  excep- 
tion was  for  refusal  to  give  the  fifth  pray- 
er, which  was  that,  as  the  message  was 
nnrep«>ated,  the  defendant,  us  per  terms 
printed  on  its  blanks,  was  not  liable  for 
delay   In    transmitting,  unless   guilty   of 


gross  negligence.  The  stipulation  as  to 
repeating  messages  has  been  held  reason- 
able In  some  courts  as  to  mistakes  in  trans- 
mission, but  not  as  to  delays.  In  Lassiter 
V.  Telegraph  Co.,  89  N.  C.  834,  it  is  held 
that  It  is  a  reasonable  requirement "  to  in- 
sure accuracy, "  but  that  tbe  exemption 
from  liability  from  non-observance  of  such 
requirement  Is  "not  extended  to  acts  or 
omissions  involving  gross  negligence,  but 
is  confined  to  such  as  are  incident  to  tbe 
service,  and  may  occur  where  there  is  but 
Blight  culpability  in  its  officers  and  em- 

Sloyes."  In  Pegram  v.  Telegraph  Co.,  97 
'.  C.  57,  2  S.  E.  Rep.  256.  which  was  also  a 
case  of  mistake  in  the  message,  the  court 
reaffirmed  Lassiter  v.  Telegraph  Co.,  but 
holds  thnt  what  would  be  ordinary  negllT 
gence  In  sending  a  message  apparently  of 
small  consequence  might  be  gross  negli- 
gence where  It  was  manifest  that  the  mes- 
sage was  Important.  It  Is  held  that  the 
stipulation  on  the  company's  blanks,  re- 
stricting liability  for  unrepeated  messages, 
is  unreasonable  and  void  where  the  com- 
plaint is  not  of  a  mistake  in  the  messHge, 
but  for  delay  or  failure  In  delivery.  Tde- 
graph  Co.  V.  Broesche,  72  Tex.  654, 10  S.  W. 
Rep.  784.  The  more  recent  cases,  founded 
upon  themore thorough  investigation  and 
thongbt  given  to  the  subject,  are  to  tbe 
effect  that  any  stipulation  restricting  the 
liability  of  the  telegraph  company  for 
negligence,  even  as  to  mistakes  in  trans- 
mission, is  void.  In  Smith  v.  Telegraph  Co., 
83  Ky.  104,  it  said :  "Telegraph  companies 
are  public  agents,  engaged  in  a  qaaai  pub- 
lic business;  care  and  fidelity  are  essential 
to  their  character  as  public  servants,  and 
public  policy  forbids  that  they  should  ab- 
dicate their  duties  as  to  tbe  public,  by  a 
contract  with  an  individual,  who  is  but 
one  of  tbe  millions  whose  business,  per- 
haps, will  not  admit  either  of  delay  or  con- 
test in  tbe  courts,  but  who  is  compelled 
to  snbmit  to  any  terms  that  the  company 
may  imi>nse,  and  tbe  law  should  not  up- 
hold a  contract  by  which  public  agents 
seek  to  sfablter  themselves  from  the  con- 
sequences of  their  own  wrong  and  neglect. " 
In  a  still  more  recent  case,  Gillis  v.  Tele- 
graph Co.,  61  Vt.  461, 17  Atl.  Rep.  78C.  this 
is  quoted  and  approved  to  its  full  extent, 
and  the  cases  supporting  the  principle, 
many  In  number,  and  from  courts  of  the 
highest  authority,  are  given.  It  is  suffi- 
cient, however,  for  us  to  say  that  the 
present  is  a  case  of  a  delay,  not  of  a  mis- 
take, in  the  transmission,  and  that  tbe 
nature  of  the  message,  and  the  length  of 
the  delay,— about  24  hours,— both  make  it 
a  caseof  gross  negligence,  unless  accounted 
for  to  the  satisfaction  of  the  jury,  which 
was  not  done.  There  were  no  other  excep- 
tions than  those  we  have  passed  upon,  ex- 
cept tbe  general  and  vague  one  "  to  tbe 
charge  as  given,"  which  is  too  indefinite 
to  give  any  information  either  to  the  ap- 
pellee or  the  court.  According  to  the  ml 
ings  of  nearly  all,  if  not  all,  appellate 
courts,- and  certainly  of  this  court,  It  does 
not  call  for  consideration.  MeKlnnon 
V.  Morrison,  104  N.  C.  854. 10  S.  E.  Rep.  513, 
On  a  review  of  the  exception  of  appellants, 
we  find  no  error  committed  in  the  trial 
below.    Petition  allowed. 
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Bbtam  t.  Hodges  et  al. 

(Supreme  Court  of  NorO^  Carolina.    Deo.  1, 
1890.) 

StATB  L^KDS — EKTRT — KtIDKNCI — BONJL  FlOB 
PUROHAaEB. 

1.  An  entry  of  land  creates  an  equity  in  tt, 
which,  upon  the  payment  of  the  m«scrlbed  pm'- 
ohase  money  to  the  state,  within  the  time  limited 
by  the  law,  (Code  N.  C.  1 8706;  Rev.  St.  c.  42,  t 
11;  Act  1809,  o.  771,)  will  entitle  the  entarer  to  a 
grant. 

2.  A  receipt  for  a  part  payment  of  the  price, 
on  a  parol  assignment  of  a  pre-emption  right, 
does  not  exclude  parol  testimony  of  the  transac- 
tion. 

8.  Flaintifl  purchased  of  P.  an  entry  made  by 
the  latter,  and  paid  the  money  to  the  state,  the 
grant  being  issued  in  the  name  of  P.,  who  subse- 
quently conveyed  the  land  to  defendants.  Prior  to 
talcing  the  oonveyance,  defendants  were  informed 
by  P.  that  plaintiff  was  to  get  the  grant  out  of 
the  office,  and  at  the  time  of  the  execution  of  the 
bond  for  title,  and  the  first  payment,  they  were 
also  tola  by  P.  that  he  would  take  the  money, 
and  go  and  pay  plaintiff,  and  "bring  the  papers. " 
field,  that  defendants  were  put  upon  inquiry  as 
to  tite  rights  of  plaintiff,  notwithstanding  that  F. 
accompanied  his  statements  by  explanations  tend- 
ing to  show  plaintiff  had  no  interest  in  the  entry. 

This  was  a  civil  action  tried  at  spring 
term.  1890,  of  Wilkes  superior  conrt.  be- 
fore J.  H.  Mbrbimon,  J.  The  plaintiff  al- 
leged, in  substance,  that  the  defendant 
Pipes  having  made  an  entry  for  the  land 
In  controversy,  and  having  a  right  to 
talce  out  a  grant  for  the  same,  assigned  tt 
for  value  to  the  plaintiff,  the  plaintiff  pay- 
ing a  part  of  the  price  agreed ;  that,  after 
the  land  was-  surveyed  and  duly  certified, 
the  papers  were  handed  over  to  plaintiff, 
to  enable  him  to  obtain  a  grant  from  the 
state;  that  the  plaintiff  forwarded  the 
same,  with  the  necessary  money,  to  the 
secretary  of  state;  that,  on  December  16, 
1888,  the  grant  was  Issued,  but  in  the 
name  of  said  Pipes.  That,  after  the  trans- 
action with  Pipes,  said  Pipes  conspired 
with  J.  B.  Hodges  and  the  other  defend- 
ants to  defeat  the  plaintiff's  rights,  and, 
in  pursuance  of  said  conspiracy.  Pipes  exe- 
cuted a  conveyance  to  the  said  defend- 
ants; that  these  defendants  had  notice  of 
the  transaction  between  Pipes  and  the 
plaintiff.  It  is  also  alleged  that  plaintll} 
has  tendered  the  said  Pipes  the  balance  of 
the  purchase  money  for  said  assignment, 
which  he  has  refused  to  accept.  The 
prayer  is  that  the  defendants  be  declared 
trustees  for  plaintiff,  and  that  they  convey 
to  him,  and  for  other  relief.  The  answers 
deny  the  material  averments  of  the  com- 
plaint, and  the  defendant  J.  B.  Hodges, 
and  others,  allege  that  they  are  purchas- 
ers for  value,  and  without  notice.  The 
following  Issues  were  submitted  to,  and 
found  by,  the  Jury:  "(1)  Did  plaintiff  pur- 
chase of  defendant  J.  H.  Pipeit  the  entry  of 
land  described  in  the  complaint?  An- 
swer. Yes.  (2)  Did  plaintiff  abandon  his 
alleged  contract  for  the  purchase  of  the 
land?  No.  (3)  Did  plaintiff  pay  to  the 
state  the  purchase  money?  Yes.  (4)  Did 
defendants  John  K.  Hodges,  J.  B.  Hodges, 
and  C.  F.  Newkercben  purchase  the  land 
for  value,  and  without  notice  of  plaintiff's 
claim?  No."  The  court  gave  Judgment 
for  the  plaintiff,  and  the  defendants  ap- 
pealed. The  plaintiff  testified.  In  his  own 
behalf,  that,  about  the  :!4th  of  November, 


1888,  the  defendant  Pipes  came  to  him. 
and  said  he  wanted  to  sell,  and  showed 
bim  an  entry  be  had  on  a  piece  of  land  in 
Wilkes  county.  Plaintiff  told  him  there 
was  a  good  deal  of  uncertainty  about  it; 
there  might  be  other  entries.  Pipes  said 
bis  was  good ;  he  bad  been  to  Wilkesboro. 
Plaintiff  further  testified:  "I  told  bim,  if 
he  would  go  to  Wilkesboro  and  get  a 
showing,  I  would  trade  with  htm.  He 
went  away,  and  was  gone  about  three 
days,  and  came  back  with  a  statement 
from  the  entry-taker  showing  three  en- 
tries on  the  same  land,  to-wit,  his  own, 
Calvin  J.  Cowles',  and  C.  M.  Hodges'.  A 
man  by  the  name  of  Day  came  with  him, 
who,  Pipes  said,  was  his  partner.  I  paid 
Day  f  25  on  the  land  entry.  Then  told 
Pipes  I  must  have  an  assignment;  that 
he  would  have  to  assign  the  papers  over 
to  me,  so  I  could  get  the  grant  in  my  own 
name.  Pipes  said  he  would  make  me  any 
assignment  in  the  world  that  was  neces- 
sary. Told  me  this  before  I  paid  any- 
thing. After  they  got  through  what  they 
[Pipes  and  Day]  wanted,  I  told  Pipes  be 
had  better  g^ve  me  a  little  memorandum 
of  what  I  was  paying  htm  at  that  time, 
and  he  gave  me  this  paper."  The  paper 
was  produced,  and  was  as  follows:  "Due 
W.  L.  Bryan  forty  99-100  dollars,  to  be 
paid  in  a  certain  land-warrant  trade  this 
November  28th,  1888.  [Signed]  J.  H. 
Pipes-  [Seal.] "  The  plaintiff  offered  to 
testify  further  what  the  trade  referred  to 
in  the  paper  was,  its  terms,  etc.  To  this 
evidence  the  defendants  objected,  but  the 
objection  was  overruled,  and  the  evidence 
admitted,  and  defendants  excepted.  De- 
fendants' exception  covers  all  the  evi- 
dence al>ove  set  out,  and  all  that  follows 
in  regard  to  tbe  contract.  The  plaintiff 
was  permitted  to  and  did  testify,  as  fol- 
lows: "I  took  this  [the  bill  aboveset  out] 
to  show  the  amount  I  had  paid  in  the 
purchase.  I  told  Pipes  the  survey  should 
be  made  at  once,  as  time  was  growing 
short, — entry  would  lapse  January  let, 
1889."  Plaintiff  then  testified,  in  sub- 
stance,  that  he  purchased  the  entry  of 
Pipes  at  10  cents  per  acre,  and  was  to  pay 
for  survey,  and  also  the  purchase  money 
to  the  state;  that  he  did  pay  for  survey, 
and  paid  flOO  on  purchase  money  to  the 
state.  Paid  Plites  some  money,  and  of- 
fered to  pay  the  remainder,  and  Pipes  re- 
fused. Defendants  excepted  to  all  ttais  evi- 
dence. The  defendants  (other  than  Pipes) 
set  up  in  their  answer' that  they  were  In- 
nocent purchasers  for  value,  and  without 
notice  of  any  claim  of  tbe  plaintiff,  and 
the  court  Instructed  the  Jury,  in  regard  to 
this  defense,  that  tbe  burden  of  showing 
that  they  were  purchasers  for  value  was 
upon  the  defendants,  but  it  was  for  the 
plaintiff  to  satisfy  tbe  Jury  that  defend- 
ants had  notice  of  his  claim ;  that.  If  they 
believed  what  was  testified  to  by  Hodges, 
they  had  notice  of  facts  and  circumstances 
to  put  the  defendants  on  inquiry  aa  to 
plaintiff's  claim,  and  to  affect  them  with 
notice  of  everything  which  they  might 
have  discovered  by  such  inquiry.  The 
court  then  recited  to  the  Jury  the  testi- 
mony uf  the  Hodges,  which  was  as  fol- 
lows :  "J.  B.  Hodges  testlfled  that  he  was 
living  within  four  miles  of  the  land  when 
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he  pnrchased.    Wde   boarding  at   J.  B. 
Hod^eft'.    Did  not  know  Bryan.    Did  not 
knofv  Pipes  except  Blistatly.     Parcbased 
of  Pipes  about  December  18, 1888.    Agreed 
to  pay  twenty  cents  per  acre  and  allowed 
Pipes  to  retain   a   tenth   interest.    This 
was  a  fair  value.    Famished  Pipes  flOO  to 
get  the  grant,  and  paid  all  expenses  in  ad- 
dition.   Did  not  have  any  knowledge  of 
Bryan's  interest.    Pipes  said  Bryan   had 
made  him  a  proposition,  and  he  had  not 
accepted  it.    The  grant  left  Kalelgh  De- 
cember  27,  1888.    Took    title-bond    for  a 
deed.    Deed   taken    February,   1889.     On 
croBB-ezamlnation,  he  said  he  belonged  to 
the  Hodges  Mining  Company.    He  bought 
the  property,  and  took  J.  R.  Hodges,  and 
his  father-in-law,  C.  F.  Newkerchen,  in. 
When  title-bond  was  taken.  Pipes,  and  his 
wife,  J.  B.  Hodges,  John  Jones,  himself, 
and    Lindsey     Hendrick     were    present. 
Pipes  said  Bryan  made  him  a  proposition, 
and  was  to  get  it  out  of  the  office.    He 
said  the  survey  had  been  made.    Was  not 
positive   whether   Pipes    told    him    that 
Bryan  had  the  papers  or  not.    He  asked 
Pipes  where  the  warrant  was,  and  he  said 
he  did  not  know   whether  Bryan  had  it 
or  not.    Pipes  never  told  him  that  he  hnd 
got  Huythtng  from  Bryan  on  land  trade. 
Said  he  had  bought  goods  from  Bryan, 
but  It  was  not   on    the  land.     Witness 
asked  Pipes  if  Bryan  had  paid  him  for  the 
land,  and  he  said  he  had  got  some  goods, 
bnt  not  on  the  land.    He  paid  Pipes  f  50. 
That  day  [day  bond  for  title  was  exe- 
cuted] gave  him  no    Instructions.    Told 
blm  be  could  pay  Bryan  if  he  wanted  to ; 
that  that  was  his  [Pipes ']  business.    He 
asked  Pipes  if-  Bryan  had  paid  him  any- 
thing on  the  land,  and  Pipes  said  he  owed 
him  for  some  goods,  and  that  he  and  Day 
had  got  some  goods.    The  day  we  went 
there  and  got  the  bond  for  title,  Kelly 
Hendricks  [the  surveyor]  asked  us  where 
we  had  been,  and  asked  if  we  had  pur- 
chased or  trade<i  with  Pipes.    Wetold  him 
we  had  leased  Pipes '  land.    Did  not  tell 
Hendricks  we  had  a  grant  for  the  land. 
PIp<«  told  me  the  land  had  been  surveyed. 
I   asked  who   paid    the    snrveyor.     He 
said:    'I  paid  the  surveyor.'    I  cannot 
swear  positively  what  was  said  about  ex- 
penses.   Cannot   tell  now  what  the   ex- 
rinses  were.    I  took  J.  B.  Hodges  In  after 
traded  for  the  land.    I  had  not  heard  from 
any  other  source  but  Pipestbat  Bryan  had 
bought  the  land. "    J.  B.  Hodges  testified 
as  follows:    "I  live  in  Watauga  county, 
three  or  four  milefl  from  the  land.    It  is 
poor  land,  bluffy,  and  very  Inferior.    We 
took  bond  for  title  December  10, 1888,  and 
were  to  pay  twenty  cents  per  acre,  and 
ail  expenses,  and  let  Pixies  retain  a  tenth 
interest.    It  was  a  fair   price.    Had   no 
notice  of  Bryan's  alleged  purchase.    Some 
time  after  we  closed  our  trade  with  Pipes, 
the  surveyor,  Hendricks,  came  to  us,  and 
said  his  nnderstanding  was  that  Bryan 
bad   boagbt  this.    This  was  tbu  first  I 
knew  of  It.    Thought  Hendricks   talked 
like  be  had  been  drinking.    Did  not  know 
that  he  was.    Pipes  started  from  my  place 
late  in  the  evening  of  the  24th  December, 
1S88,  for   Balelgb.     I    wrote  a  letter  .for 
Pipes  to  the  secretary  of  state  to  issue  his 
grant,  and  retain  it,  and  he  would  send 


him  the  money  at  a  moment's  notice." 
Cross-examination.  "It  takes  a  letter 
about  two  days  to  go  from  my  house  to 
Baleigh,  when  it  strikes  the  mail  right. 
The  day  wetraded  with  Pipes, not  a  word 
wan  said  about  Bryan  having  bought. 
Asked  Pipes  where  the  warrant  was,  and 
he  said  It  was  in  the  hands  of  Bryan.  I 
was  very  busy  while  fixing  up  the  bond 
for  title;  dictated  It,  and  Hendricks  wit- 
nessed It.  We  paid  fifty  dollars.  Pipes 
said  he  needed  that  much ;  owed  Bryan, 
and,  perhaps,  some  others.  Don't  know 
what  the  exp>enBes  of  the  survey  were. 
Never  went  to  see  Bryan  about  bis  claim. 
Pipes  said  he  would  take  the  money  we 
paid,  and  go  and  pay  Bryan,  and  bring 
the  papers.  I  think  I  told  Pipes  it  be 
owed  Bryan  to  go  and  pay  him.  Hen- 
dricks did  not  say  Bryan  had  bought  it. 
I  did  not  tell  him  that  all  1  wanted  was 
fur  the  entry  to  be  held  up  for  a  few  days. 
I  think  Pipes  said  that  the  secretary  ot 
state  said  the  grant  was  not  finished, 
but  he  would  send  It  out  the  next  day." 
The  court  directed  the  attention  of  the 
Jury  to  such  parts  of  defendant's  testi- 
mony as,  in  its  Judgment,  if  believed  by 
the  Jury,  were  sufficient  to  put  them  upon 
inquiry  concerning  plaintllf's  claim,  and 
toil  the  Jury  that  defendants  would  he 
held  to  have  had  notice  of  whatever  such 
inquiry  might  have  discovered.  To  this 
part  of  the  charge  the  defendants  except- 
ed. Verdict  and  judgment  for  plaintiff. 
Appeal  by  defendants. 

B.  B.  Olena,  for  plaintltf.  T.  F.  Davtd- 
BOD,  for  defendants. 

Sbbphrrd,  J.,  {after  Bt&ting  the  fyeta  aa 
above.)  1.  We  are  unable  to  perceive  any 
error  in  the  admission  of  the  oral  testi- 
mony of  the  plaintiff,  as  to  the  transac- 
tion between  him  and  thedefendant  Pipes. 
The  latter  had  made  an  entry  ot  the  land, 
and  obtained  a  warrant  to  survey  the 
same.  This  conferred  upon  him  "no  es- 
tate or  Interest  in  the  land,  •  •  •  but 
simply  the  right  to  be  preferred  when  the 
money  was  paid,  and  the  other  formali. 
ties  require<i  by  the  statute  were  compiled 
with."  HaU  V.  Holliaeld,  76  N.  C.  47«. 
The  entry,  says  Justice  Avbry,  in  Oll- 
christ  V.  Middleton,  ante,  86,  00,  (decided 
at  this  term.)  creates"an  inchoate  equity, 
which,  upon  the  payment  of  the  purchase 
money  to  the  state  within  the  time  limit- 
ed by  the  law,  will  entitle  the  enterer  to  a 
grant. "  This  "Inchoate  equity, "  or  " pre- 
emption right,"  may  be  assigned  by  pa- 
rol, and,  in  Hall  v.  HoIUfield,  supra,  such 
a  transfer  Is  asBlmilated  to  the  assignment 
by  a  purchaser  of  his  bid  at  an  execution 
sale.  This  being  established,  It  must  fol- 
low that  the  testimony  was  properly  ad- 
mitted, unless  the  parties  nndertook  to 
put  their  contract  in  writing.  They  did 
not  do  this,  as  the  receipt  is  simply  evi- 
dence of  a  part  -payment  by  the  plaintiff, 
pursuant  to  the  oral  agreement,  and  is 
not  contractual  in  any  respect. 

2.  The  jury  having  found  that  the  plain- 
tiff purchased  tho"entry"ot  the  said  Pipes, 
and  paid  the  purchase  money  to  the  state, 
it  becomes  important  to  Inquire  whether 
the  other  defendants,  who  afterwards 
purchased  of  Pipes,  are  affected  with  no- 
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tlce  of  the  plaintiff's  claim.  There  was  ev- 
idence which  tended  to  show  actual  notice, 
but  the  onli*  exception  Is  to  the  charge  of 
the  court  that,  if  the  Jury  believed  the  tes- 
timony of  the  two  Hodges,  "they  had  no- 
tice of  the  facts  and  circumstances  to  put 
tbera  (the  defendants)  on  Inquiry  as  to 
the  plaintiff's  claim,  and  to  affect  them 
with  notice  of  everything  which  they 
miffht  have  discerned  by  such  inquiry." 
The  principle  of  constructive  notice,  as 
stated  in  the  Instruction,  is  fully  sustained 
by  the  authorities.  (Bunting  v.  KIclis,  2 
Dev.  &  B.  £q.  130;  Hulbert  v.  Douglas,  94 
N.  C.  122;)  and  it  Is  only  necessary  to  de- 
termine whether  it  was  properly  applied 
to  the  facts  of  this  case.  "A  purchaser  is 
not  affected  by  vague  rumors,  hearsay 
statements,  and  the  like,  concerning  prior 
and  conflicting  claims  upon  the  same 
property.  •  •  •  On  the  other  hand,  the 
proposition  is  established  by  an  absolute 
unanimity  of  authority,  and  is  equally 
true,  both  in  its  application  to  construct- 
ive notice,  and  to  actual  notice  not 
proved  by  direct  evidence,  but  inferred 
from  circumstances,  that.  If  the  party  ob- 
tains Icnowledg^e  or  information  of  tacts 
tending  to  show  the  existence  of  a  prior 
right  in  conflict  with  the  Interest  which  be 
is  seeking  to  obtain,  and  which  are  sufB- 
clent  to  put  a  necessarily  prudent  man  up- 
on inquiry,  then  it  may  be  a  legitimate, 
and  perhaps  even  necessary,  inference 
that  be  acquired  the  further  information 
w  hich  constitutes  actual  notice. "  2  Pom. 
Eq.  Jur.  §  SQ7.  If  he  does  ni)t  in  fact  make 
inquiry,  he  is  "affected  with  knowledge  of 
ail  that  the  inquiry  would  have  disclosed." 
RupriN,  C.  J.,  io  Bunting  v.  Ricks,  supra. 
Tested  by  the  foregoing  principles,  we  are 
clearly  of  the  opinion  that  the  evidence  ut 
the  said  defendants  warranted  theinstrac- 
tlons  as  given  by  his  honor.  These  de- 
fendants were  about  tu  purchase  the  inter- 
est of  Pipes  in  his  alleged  entry,  and  they 
were  expressly  infoinned  by  Pipes  that  the 
plaintiff  "  was  to  get  it  [the  grant]  out  of 
the  ofllce. "  They  were  also  aware  that 
tbe  plaintiff  and  Pipes  had  been  engaged 
in  some  transaction,  by  which  the  latter 
bad  received  money  or  goods  from  tbe 
former,  and  that  the  plaintiff  had  tbe 
"warrant"  in  his  possession,  and  that, 
in  order  to  obtain  tbe  same.  It  was  neces- 
sary that  the  plaintiff  should  be  paid. 
This  is  manifest  from  tbe  statement  of  de- 
fendants that,  at  tbe  time  of  the  execution 
of  the  bond  for  title,  and  tbe  flrst  pay- 
ment, Pipes  told  them  that  "be  would 
take  the  money  we  paid,  and  go  and  pay 
Bryan,  and  bring  the  papers."  Notwith- 
standing all  this  information  strongly 
tending  to  show  that  the  plaintiff  had  an 
Interest  in  the  entry,  the  said  defendants 
blindly  purchased  the  alleged  rights  of 
Pipes,  without  making  any  inquiry 
whatever.  The  bare  statement  of  these 
cirenmstances  must  inevftably  lead  to  tbe 
conclusion  that  the  defendants  were  put 
npouinqulry.  The  fact  that  Pipes  accom- 
panied the  Information  thus  given  by  ex- 
planations tending  to  show  that  the  plain- 
tiff had  no  Interest  in  the  entry  did  not,  in 
any  way,  relieve  the  defendants  from  tbe 
duty  of  making  due  inquiry  of  tbe  plain- 
tiff, ur  otherwise  Investigating  the  nature 


of  his  claim.  This,  it  sfems,  would  be  oth- 
erwise, where  the  Information  Is  obtained 
from  third  persons  having  no  interest  in 
the  transaction;  but,  where  the  informa- 
tion is  obtained  from  the  vendor,  "tbe 
purehaser,  according  to  tbe  weight  of  au- 
thority, is  not  warranted  In  accepting  and 
relying  upon  this  explanation  or  contra- 
diction. •  •  •  The  reason  of  this  is 
plain.  Theinformantis  under  a  strong  per- 
sonal interest  to  misrepresent  or  conceal 
the  real  facts."  2  Pom.  Eq.  .lut.  3  601;  Le 
Neve  V.  Le  Neve,  2  White  &  T.  Lead.  Cas. 
Eq.  159,  note.    There  la  no  error. 


CosTKN  V.  McDowell. 

(Supreme  CotMt  of  North  CaroUna.    De&  23, 
1890.) 

CAircKi.i,ATioN  or  Dbbd»— EVIOEItCS— Hakdwkit- 
iNS — ^Tkarsactions  with  Decxdexts. 

1.  On  setting  aside  8  deed  for  constructive 
trand  and  undue  inSaenca  of  tbe  grantee  in  pro- 
curing it,  tbe  land  Is  properly  oluffged  with  the 
actual  consideration  paid  by  such  grantee. 

2.  An  objection  to  the  admission  in  evidence 
of  certain  vouchers  which  are  not  proven  by  evi- 
dence of  the  handwriting  of  the  person  who 
signed  them  as  required  by  Code  N.  C.  J  1401, 
when  such  vouchers  arerelied  upon  as  "presamp- 
tive  evidence  of  disbursement,"  will  l>e  overruled 
where  defendant  testlfled  without  objection  tbat 
be  paid  the  amounts  named  in  such  vouchers. 

3.  Defendant  testUied  that  a  deceased  witness 
had  testified  at  a  former  trial  that  he  had  taken 
an  account  l>etweeD  plaintiff's  decedent  and  de- 
fendant which  decedent  acknowledged  to  l>e 
correct  Oa  cross-examination,  defendant  was 
requested  by  plaintiff  to  produce  such  accoant 
wluch  plaintiff  then  introduced  in  evidence. 
Held,  that  the  referee  was  warranted  in  acting 
thereon. 

4.  Such  testimony  by  defendant  was  not  with- 
in the  'inhibition  of  Code  17.  C.  {  6S0,  against  evi- 
dence as  to  transactions  with  decedents. 

Appeal  from  superior  court,  Cleveland 
county;  Connor,  Judge. 

Action  by  Costen  against  .lobn  L.  Mc- 
Dowell to  set  aside  a  deed  of  plalntltTs  de- 
ceased mother,  Nancy  Baxter,  to  defend- 
ant. From  a  conditional  decree  for  plain- 
tiff, he  appeals. 

M.  H.  Jastlce,  for  appellant.  R.  Mc- 
fingrerand  W.  A.  Hoke,  for  appellee. 

Shephbud,  J.  1.  The  plaintiff,  tbe  sole 
heir  at  law  of  Nancy  Baxter,  alleges  that 
the  deed  executed  by  the  latter  to  tbe  de- 
fendant was  without  consideration,  and 
was  procured  by  fraud  and  undue  In- 
fluence. Itnppearstbatthedefendantwaa 
the  general  agent  of  the  said  Nancy, 
(who  was  an  infirm  widow,)  and  that  In 
1860  she  conveyed  her  lands  to  him, reserv- 
ing a  life-estate  in  herself.  It  also  appears 
that  the  defendant  continued  to  act  as 
such  agent  (except  when  absent  in  tbe 
army  during  the  late  war)  until  the  death 
of  the  said  Nancy  in  1884,  and  that  from 
time  to  time  he  made  advances  In  money 
and  supplies,  and  for  a  considerable  pts 
riod  supported  her  at  hisown  home.  The 
report  of  the  referee,  as  corrected  by  his 
honor,  disclosed  a  balance  of  $974.98  due 
the  defendant  on  account  of  his  aaiil 
transactions  during  this  long  period,  and, 
the  jury  having  found  that  tbe  deed  was 
procured  by  the  fraud  and  undue  influence 
of  the  defendant,  the  court  set  aside  tbe 
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same,  but  charged  the  land  wltb  the  said 
amount,  the  true  cousideratlun  for  the 
said  conveyance.  The  plaintiff  contends 
that  there  was  error  in  charging  the  land 
with  the  above  sum,  and  that  the  decree 
of  cancellation  should  have  been  uncon- 
ditional. Whether  a  court  ol  equity  will 
reqnlre  a  return  of  the  conalderatton  as  a 
necessary  condition  to  the  setting  aside  of 
a  deed  obtained  by  reason  of  actual  fraud 
in  the  treaty  has  been  the  subject  of 
Bume  diversity  of  opinion  in  a  lew  of  the 
states,  bat  Mr.  Bigelow  lu  his  work  on 
Fraud,  after  stating  these  differences,  re- 
marlcB  with  much  force:  "But  it  may  be 
questioned  it  an  injured  man  coming  into 
acourt  toseek  redress  furfraudcan  be  said 
to  rome  with  good  grace  while  he  holds  in 
his  hands  the  price  of  the  fraud  and  refuses 
to  return  it.  It  he  will  honestly  repudiate 
the  fraud,  he  should  do  so  /n  toto."  See, 
also.  Kerr,  Fraud  A  M.  342.  This  view 
finds  support  In  this  state,  in  the  case  of 
Stewart  V. Hubbard, S  Jones,  Eq.  186,  where 
an  assignment  of  an  interest  in  land  was 
obtained  by  false  representations,  (actual 
fraud,)  and  the  court  upon  setting  it  aside 
decreed  a  return  of  the  consideration. 
No  doubt  seems  to  exist  however  lu  cases 
of  cunstructive  fraud,  (Bigelow,  supra,) 
and  the  principle  of  "indemnity  and  reim- 
bursement" Is  clearly  recognised  and  act- 
ed upon  In  Futrill  v.  FutrlU,  6  Jones,  Eq. 
61.  (a  case  strikingly  similar  to  ours,) 
where  the  conveyance  was  decreed  to 
stand  as  a  security  for  the  amount  actuals 
ly  due.  To  the  same  effect  is  Franklin  v. 
Ridenbour,  Id.  421.  Now,  if  we  concede 
for  the  sake  of  the  ai'gument  that  the 
principle  applies  only  in  cases  of  construc- 
tive fraud.it  is  nevertheless  very  plain  that 
the  defendant  in  this  action  is  entitled  to 
its  protection.  The  verdict  that  the  deed 
was  obtained  by  "fraud  and  undue  in- 
fluence" is  not  at  all  Inconsistent  with  the 
idea  that  the  fraud  was  constructive 
only,  and  upon  a  very  careful  perusal  of 
tlie  testimony  we  cannot  but  believe  that 
it  was  upon  this  view  of  the  case  that  the 
Jury  acted.  In  our  opinion  they  could 
not  very  safely  have  found  actual  fraud, 
and  it  will  be  noted  that  the  charge  of  his 
honor  was  almost  entirely  directed  to  the 
other  theory.  We  are  of  opinion,  there- 
fore, that  there  was  no  error  on  the  part 
of  the  court  In  holding  that  the  land 
should  be  charged  with  the  amount  due 
the  defendant,  and  It  should  be  further 
observed  that  the  decree  in  this  respect 
is  Id  entire  conformity  to  the  prayer  of 
the  plaintiff  as  set  forth  In  her  complaint. 

2.  We  will  now  proceed  to  consider  his 
honor's  rulings  upon  the  exceptions  of  the 
plaintiff  to  the  report  of  the  referee.  The 
report  and  accompanying  testimony  are 
not  printed,  and  by  this  fallore  to  comply 
wltb  an  Important  rule  of  the  court  we 
are  left,  without  the  aid  of  counsel,  (for 
this  part  of  the  case  was  not  argued,)  to 
grope  through  many  pages  of  manuscript 
in  search  for  the  testimony  and  rulings 
applicable  to  the  various  points  presented 
for  review. 

Exception  1.  For  that  the  r^eree  "ad- 
mitted three  notes,  A,  B.  and  C.  as  evi- 
dence."   The  report  shows  the  said  notes 
were  lu  fact  excluded.    Overruled. 
T.12s.E.no.9— 28 


Exception  2.  "Because  tlierefraee admit- 
ted the  vouchers  one  to  twenty  as  evi- 
dence, the  same  not  being  proven  and  es- 
tablished." The  vouchers  were  Actually 
produced,  and  the  defendant,  without 
objection,  testiQed  that  he  bad  paid  the 
various  amounts  mentioned  in  the  same. 
It  is  true  that  the  vouchers  were  not 
proved  as  such  by  evidence  of  the  hand- 
writing of  the  person  who  signed  them, 
but  this  is  only  necessary  when  they  are 
relied  upon  under  Code,  §  1401.  as  "pre- 
sumptive evidence  of  disbursement."  Be- 
fore the  passage  of  this  statute,  the  "re- 
ceipts of  persons  living  [were]  not  strictly 
legal  evidence  to  show  a  full  administra- 
tion and  especially  upon  accounts;"  (Ruf- 
FiN.  C.  J.,  in  Finch  v.  Ragland,  2  Dev.  £q. 
137;  Drake  v.  Drake,  82  N.  C.  446.)  and  the 
statute  while  making  them  presumptive 
proof  by  no  means  provides  that  they 
shall  be  primary  evidence,  and  therefore 
actual  payment  may  be  established  in  the 
same  manner  as  before.  The  referee  was 
satisfied  upon  the  testimony  of  the  de- 
fendant that  the  payments  claimed  by 
him  had  been  made,  and  we  are  not  at 
liberty  to  disturb  his  findings.   Overruled. 

Exception  3.  "Because  the  referee  al- 
lowed the  account  embraced  in  Exhibit  E, 
the  same  not  being  proven  and  estab- 
lished. Plaintiff  alleges  that  this  paper 
was  introduced  by  Mr.  Webb,  one  of  her 
counsel,  not  as  substantive  testimony, 
but  as  a  contradiction  of  defendant's  evi- 
dence, and  the  same  was  so  stated  at  the 
time."  The  defendant  was  permitted  in 
the  course  of  his  examination  in  chief  to 
state  the  testimony  of  one  W.  D.  Harriss, 
deceased,  upon  a  former  trial  between 
these  parties.  He  said  that  the  said  Har- 
riss testified  that  he  was  called  upon  to 
make  a  settlement  between  Mrs.  Baxter 
and  the  defendant  in  1880,  and  that  he 
took  an  account  which  she  admitted  to 
be  correct,  and  that  she  gave  her  note  for 
the  said  balance,  which  note  was  subse- 
quently renewed ;  that  said  Harriss  also 
testified  that  Mrs.  Baxter's  mind  was 
good  at  the  time.  Upon  the  cross-exam- 
ination of  defendant,  be  was  asked  by 
plaintiff's  counsel  to  produce  "the  basis 
of  settlement"  made  in  1880.  The  defend- 
ant produced  theaccount  marked  "E."  and 
the  plaintiff  thereupon  put  thename  in  evi- 
dence. There  is  nothing  in  the  report  to 
show  that  the  account  was  introduced,  as 
contended,  for  the  mere  purpose  of  coutra- 
diction.  It  appears  to  have  been  offered 
generally,  and  as  Its  correctness  may  be 
inferred  from  the  evidence  of  Miller,  and 
the  admissions  of  Mrs.  Baxter  as  testified 
to  by  the  deceased  witness  Harriss,  the 
referee  was  warranted  in  acting  upon  the 
same.    Overruled. 

Exceptions  4.  6.  7,  and  8  were  properly 
overruled  by  the  court.  They  relate  to 
questions  of  fact,  and  these  cannot  be  re- 
viewed here. 

Exception  6  was  snstained,  and  the  re- 
port modified  accordingly. 

Exception  9.  "Because  the  referee  admit- 
ted the  tPBtlmony  of  the  defendant  as  to 
transactions  and  conversations  with 
Nancy  Baxter,  now  dead."  We  can  find 
no  such  testimony  except  that  which  was 
brought  out  by  the  plaintiff  upon  cross- 
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ezaminatton.  We  presume  tbat  tbeezcep- 
tioD  retera  to  the  admlBslon  of  tbe  testi- 
mony ol  tbe  defendant  as  tu  the  evidence 
of  W.  D.  Harrias  upon  the  former  trial, 
which  we  have  referred  to  In  paaslng  upon 
the  third  exception.  The  wltneas  was  not 
testifying  to  any  transaction  between  him- 
self and  tbe  deceased  Nancy,  but  only  to 
what  was  stated  by  the  deceased  witness 
upon  a  public  trial.  This  la  not  inhibited 
by  section  590  of  tbe  Code.  The  defendant 
said  that  he  could  state  the  substance  of 
tbe  testimony  of  tbe  said  witness,  and  It 
was  clearly  admissible.  Jones  t.  Ward,  3 
Jones,  (N.C.)  24;  1  Greenl.  Ev.  §  163  et  seq. 
We  have  carefully  considered  the  remain- 
ing exceptions,  and  are  of  the  opinion  that 
they  are  without  merit.  They  seem  to  be 
based  upon  the  Idea  that  the  amount  due 
the  defendant  is  a  mere  general  Indebted- 
neaa,  and  attended  wltb  Its  usual  Inci- 
denta,  auch  as  the  applicability  of  tbe  atat- 
iite  of  liniitatiun.theneceaaltyfor  the  pres- 
ence of  the  adminiatrator,  etc.  We  have 
seen  that  such  Is  not  the  character  of  this 
indebtedness,  and  that  equity  requires  Its 
payment  as  a  condition  to  the  granting 
t>r  the  relief  prayed  for.  It  is  true,  as  a 
general  proposition,  that  land  charged 
with  debt  is  entitled  to  exoneration  by  tbe 
personal  estate,  (Pate  v.  Oliver,  104  N.  C. 
458, 10  S.  E.  Rep.  709,)  but  the  plaintiff  haa 
at  no  time  during  the  progreas  of  thla  liti- 
gation Invoked  any  such  principle  in  ber 
behalf.  On  tbe  contrary,  she  explicitly 
praye  that  the  amount  due  the  defendant 
be  ascertained,  and  that  In  default  of  pay- 
ment tlie  land  be  sold,  tbe  defendant  be 
paid  oat  of  the  proceeda,  and  tbe  balance 
be  paid  to  ber.  The  court  has  so  decreed, 
and  we  see  no  reason  for  disturbing  the 
indgment.  Furthermore,  it  appears  from 
the  Judgment  of  the  court  that  there  is  no 
Indebtedness  except  the  amount  due  tbe 
defendant;  that  there  is  no  administrator 
or  any  personal,  estate;  and  that  the 
plaintiff  Is  tbe  only  child  and  heir  at  law. 
Under  these  circumstances,  it  is  not  easy 
to  understand  why  sbe  can  be  prejudiced 
by  the  absence  of  an  adminiatrator  as  a 
party.    There  la  uo  error. 


Egerton  v.  Jonrb  et  aJ. 

ISuprcme  Court  <tf  North  CaroUna.    Nov.  18,' 
1«90.) 

XoBTOAOxs— Absoluts  Dsid — Sai.b  or  Decs- 
DBMT'a  Land. 

1.  The  omission  of  a  cUose  of  defeasance 
from  an  absolute  deed  by  ignorance,  mistake, 
fraud,  or  undue  influence  is  not  proved  by  parol 
evidence  that  the  deed  was  written  by  one  not 
acquainted  witb  legal  forms,  and  was  given  to 
secure  a  debt;  that  for  10  years  the  grantee  ezer- 
eised  no  acta  of  ownershiix  paid  no  taxes,  and  re- 
peatedly said  that  he  held  tbe  land  as  seouri^ 
only;  and  that,  on  payment  of  the  debt,  he  con- 
veyed the  land  to  the  debtor's  wife  at  his  request 

3.  In  an  action  by  an  administrator  to  have 
a  tract  of  land  sold  to  pay  debts,  it  appeared  that 
the  land  was  allotted  to  plaintilTs  intestate  as  a 
homestead  when  he  was  unmarried,  and  without 
children;  that  he  oonveved  it  to  another  by  ab- 
solute de«d  as  securi^ior  a  debt,  and  afterwards 
married.  On  payment  of  the  debt,  the  grantee 
conveyed  to  the  wife  of  plaintiff's  intestate  at  his 
xeqaesL  There  was  no  allegation  that  the  deed 
to  the  wUe  was  in  fraud  of  creditors.  Held,  that 


the  administrator  ooold  not  have  the  land  sold  to 

Sy  debts;  his  intestate  having  no  interest  in 
e  land  at  his  deatb. 

Appeal   from   superior    court,  Warren 
county;  Womace,  Judge. 

This  was  an  action  by  an  administrator 
to  have  a  tract  of  land  sold  to  pay  debts. 
In  1871  the  land  was  allotted  as  a  home- 
stead to  Mark  P.  Jones,  who  was  then  un- 
married, and  .without  children.  In  1873 
be  conveyed  to  John  K.  Boyd  by  a  deed 
absolute  on  Its  face.  He  married  In  1876, 
and  died  in  18S5.  leaving  a  widow,  Nan- 
nie P.  Jones,  and  three  children.  In  1886 
his  administrator  commenced  this  action. 
The  widow  of  plaintiff's  intestate  and 
ber  children  answered  the  petition,  alleg- 
ing that  the  deed  made  by  tbe  said  plain- 
tff's  intestate  to  John  £.  Boyd, though  on 
its  face  a  fee-simple  deed,  yet  in  fact  was 
one  for  the  security  of  money ;  that  the 
money  was  afterwards  paid  by  said  Mark 
P.  Jones  to  the  said  Boyd,  and  that,  with 
bis  consent,  the  said  Boyd,  on  the  21st  of 
July,  1883, conveyed  the  same  to  said  Nan- 
nie P.  Jones,  and  that  the  same  is  not, 
nor  will  be,  subject  to  the  debts  of  plain- 
tiff's int(!Btate  until  bis  youngest  child 
shall  become  21  years  old.  Subsequently 
Peter  H.  Allen,  John  Watson,  and  Mary 
Powell  on  their  own  motion  were  made 
parties  and  filed  their  answer.  In  addi- 
tion to  tbe  defense  set  forth  by  the  other 
defendants,  they  answered  and  avowed 
tliat,  after  the  conveyance  by  said  John  E. 
Boyd  of  the  homestead  to  said  Nannie  P., 
as  aforesaid,  said  Nannie  P.  and  bnsband, 
said  plaintiff's  intestate,  executed  a  deed 
in  trust  to  the  defendant  P.  H.  Allen 
upon  said  homestead,  to  secnre  two 
debts  due  to  the  said  John  Watson,— one 
In  his  own  right,  and  one  as  guardian 
of  said  Mar^  Powell,— and  that  this  deed 
of  trust  is  a  first  lien  upon  this  home- 
stead and  other  lands;  and  that  said 
Boyd  had  the  right  to  convey  said  home- 
stead to  said  Nannie  F.  because  be  held  tbe 
same,  coupled  with  a  parol  tmst  to  con- 
vey the  same  to  the  said  Mark  P.  Jones 
upon  the  payment  of  a  large  snm  of 
money  due  to  bim  by  said  Mark  P.,  which 
be  WBE  unable  to  pay,  and  which  said  Nan- 
nie P.  paid  out  of  her  separate  estate,  and 
which  conveyance  was  made  with  tbe  con- 
sent of  her  husband,  said  Mark  P.  Jones. 
Defendants  moved  to  dismiss  tbe  proceed- 
ings for  want  of  Jurisdiction,  in  that  plain- 
tiff has  no  right  to  maintain  this  action. 
Motion  disallowed,  and  defendants  ex- 
cepted. A  Jury  was  impaneled  to  try  the 
issue,  vis. :  "  Was  the  conveyance  by  Mark 
P.  Jones  to  John  E.  Boyd  snbject  to  the 
trusts,  or  either  of  them,  declared  in  the 
defendants'  answer?"  The  defendant 
gave  in  evidence  a  bond  given  in  1868  by 
Mark  P.  Jones  to  John  E.  Boyd,  for  the 
purpose  of  showing  an  existing  debt  for 
which  tbe  deed  executed  in  18f3  was  In- 
tended as  a  security.  They  also  introdoced 
parol  evidence  of  the  follow:lng  facts: 
Mark.  P.  Jones  had  promised  to  give  ad- 
ditional security  Tor  the  debt,  and  tbe  deed 
was  executed  in  pursuance  of  that  prom- 
ise, and  solely  to  secure  the  debt.  Tb« 
body  of  the  deed  was  written  by  Mark  P. 
Jones,  who  was  a  farmer,  and  was  not 
conversant  with  leicai  forms.    Boyd  never 
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took  poeaeaaton  of  the  land,  nor  claimed 
it,  and  never  exoclBed  any  act  of  owner- 
ship. He  neither  raeelved  nor  demanded 
rents,  and  paid  no  taxes-  J  ones  reposed 
great  confidence  in  Boyd,  whose  wife 
was  bis  aunt,  and  Boyd  always  said  it 
was  bis  purpose  to  reconvey  wlien  the 
debt  was  paid.  This  was  done  in  1883,  and 
Boyd  conveyed  to  the  wife  of  Jone«  at  bis 
request.  The  Judge  charged  the  Jury  that 
there  was  no  evidence  to  go  to  the  Jury  to 
snpport  the  Issues,  and  instructed  tbeui 
to  render  a  verdict  in  the  negative. 

J.  B.  BatcheJor,  for  appellants.  T.  C 
Fuller,  for  appellee. 

Shepbbrd,  J.  1.  We  can  see  no  error  in 
the  ruling  of  the  court  upon  the  trial  of 
the  Issue  submitted  to  the  Jury.  It  was 
very  properly  held  that  there  was  no  suffi- 
cient evidence  to  show  that  the  deed  was 
not  written,  as  the  parties  Intended.  In- 
deed, the  evidence  does  not  at  all  suggest 
that  a  clause  ot  defeasance  was  ever  con- 
templated by  the  parties,  and  was  omit- 
ted by  reason  of  "Ignorance,  mistalce, 
fraud,  or  undue  Influence, "  and  this  It  was 
necessary  to  prove  before  the  deed  could 
be  corrected.  See  this  case,  reported  In 
102  N.  C.  281,  9  S.  E.  Rep.  2,  and  the  au- 
thorities cited.  The  fact  that  tbe  deed 
was  drawn  by  one  who  was  "not  con- 
versant with  legal  forms"  does  not  meet 
the  indispensable  requirements  of  a  court 
of  equity  in  granting  such  relief,  and  this 
seems  to  be  the  only  evidence  in  addition 
to  that  which  was  introduced  upon  tbe 
former  trial. 

2.  We  are  ot  tbe  opinion,  however,  that 
bis  honor  should  have  allowed  the  motion 
to  dismiss.  This  motion  was  not  made 
at  tbe  former  hearing,  and  was  therefore 
not  passed  upon  by  this  court.  The  pe- 
titioner, as  the  administrator  of  Mark  P. 
Jones,  alleges  that  there  is  outstandiog 
a  lodgment  in  favor  of  one  Cheatham 
against  his  Intestate;  that  the  personal 
assets  are  Insufficient  to  pay  the  same, 
and  that  a  sale  ot  the  land  is  necessary. 
Tbe  land  deiKribed  In  the  complaint  was 
set  apart  to  the  Intestate  as  his  home- 
stead, and  afterwards  conveyed  by  him 
to  John  E.  Boyd,  who  subsequently  con- 
veyed It  to  the  widow  and  children  of  the 
said  intestate.  These  facts  appear  upon 
the  face  of  tbe  petition,  and  it  is  not  al- 
lef^d  that  the  conveyance  to  Boyd  and 
tbe  conveyance  by  him  to  the  defendant 
were  made  with  intent  to  defraud  the 
creditors  of  the  intestate.  Neither  does  it 
appear  that  tbe  Intestate  had  any  equita- 
ble interest  in  tbe  land  at  the  time  of  his 
death:  for,  taking  tbe  answer  to  be  true 
that  Boyd  held  tbe  land  In  trust  for  bim, 
and  conveyed  it,  at  bis  Instance,  to  his 
wife  and  children,  tbe  presumption  of  a 
resalting  trust  would  be  met.  In  tbe  ab- 
sence of  any  testimony  rebutting  it,  by 
the  counter  presumption  that  the  land 
was  Intended  as  a  provision  or  advance- 
ment for  bis  wife  and  children.  Adams, 
Eq.  85;  Bisp.  Eq.  84.  It  being  manliest, 
then,  that  the  intestate  bad  no  legal  or 
eqattable  Interest  in  the  land  at  his  death, 
it  most  follow  that  it  could  not  be  sold 
upon  the  petition  of  the  administrator, 
and  tbat  tbe  clerk  bad  no   Jarisdlctlon. 


Tbe  cases  of  Maun^  v.  Holmes,  87  N.  G. 
428,  and  March  Ison  v.  Williams.  71  N.  C. 
135,  holding  that  Judgment  and  mortgage 
liens  should  be  enforced  by  proceedings  in 
which  the  adihlnistrator  is  a  party,  in  or- 
der that  the  land  may  be  exonerated  in 
favor  ot  the  heirs  or  devisees  by  the  per- 
sonal estate,  have  no  application  where 
the  intestate  had  no  Interest  in  the  land  at 
the  time  of  his  death.  It  is  only  when 
land  or  some  interest  therein  has  descend- 
ed or  been  devised,  or  where  it  has  been 
conveyed  with  intent  to  defraud  creditors, 
that  tbe  administrator  can  have  it  sold 
in  order  to  make  assets.  Code,  S  1446. 
This  has  been  distinctly  decided  in  Heck 
V.  Williams,  79  N.  C.  487,  which  is  a  case 
directly  in  point.  In  that  case  the  land 
was  subject  to  tbe  lien  of  a  Judgment,  and 
was  conveyed  by  the  intestate  without 
fraudulent  Intent.  The  court  held  that, 
although  tbe  sale  did  not  divest  existing 
liens,  "It  divested  the  intestate  of  all  title, 
legal  and  equitable,  In  the  land  sold,  and 
tbat  the  administrator  as  to  tbat  was 
ttinctua  otteio.  In  Lee  v.  Enre,  93  N.  C. 
5,  cited  by  the  plaintiff,  the  conveyance  of 
the  land  was  alleged  to  be  fraudulent,  and 
the  decision  in  that  case  is  entirely  consist- 
ent with  the  ruling  In  Heck  v.  Williams, 
supra.  The  repeal  of  sections  818-834, 
Code  Civil  Fruc.  (Battle's  Re vlsal,)  in  no 
way  affects  the  principle  of  the  above 
case,  as  tbe  sections  had  reference  only  to 
cases  where  the  debtor  died  without  hav- 
ing disposed  of  bis  land.  Action  dis- 
missed. 


Statb  v.  MoAfeb. 

(Supreme  Cmut  <!f  North  CaroVma.    Deo.  U, 
1890.) 

Abbsit  wiTauoT  Wabbaxt — ^Amaulv  ox  Ovnoaiu 

1.  An  offlcer  may  arrest  without  a  warrant 
for  a  breach  ot  the  peace  in  Ills  presence,  wltii- 
<mt  firrt  intarming  the  offender  of  the  natore  of 
the  oOanse,  the  oiOcial  charaoter  of  the  offloer 
beinc  known  to  the  olfender. 

£  A  breach  of  the  peace  Is  in  tlie  presence  of 
an  offloer  it  it  Is  so  near  that  he  can  hear  what  is 
said  and  the  sound  made  by  the  blows,  thouj^ 
it  Is  too  dark  for  him  to  see  what  is  done. 

8.  Where  a  person  who  has  committed  a 
breach  of  the  peaoe  in  the  presence  of  an  offloer 
is  ordered  by  tbe  latter  to  oonsider  himself  on- 
der  arrest,  the  offender  commits  an  assault  on 
the  offloer  by  raising  a  stick  in  a  striking  posture 
over  his  bead,  and  oauslng  him  to  step  aside  to 
avoid  an  apprehended  blow. 

Indictment  tor  assault  and  battery  tried 
at  February  term,  1890,  of  the  criminal 
court  of  Mecklenburg  county,  before 
Mbarrs,  J.  The  state  introduced  H.  C. 
Severs,  a  Justice  of  the  peace,  as  a  witness, 
who  testified  that  he  lived  about  a  mile 
from  Charlotte,  bis  bouse  being  situated 
near  a  public  road.  About  8  o'clock  at 
night,  on  a  Saturday  in  July,  1890,  he  was 
informed  by  one  Watts  that  the  defend- 
ant was  beating  his  wile,  and  about  to 
kill  her,  and  tbat  be  and  his  son  went  out 
to  the  road  and  beard  persons  talking  in 
a  loud  tone  down  the  road.  They  wera 
coming  up  the  road  in  the  direction  ot  wit- 
ness' house.  It  was  dark,  and  witness 
could  not  see  the  persons  who  were  talk- 
ing loud,  but,  when  they  approached  to 
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witbin  40  feet  of  bim,  he  heard  a  blow  giv- 
en aa  with  a  stick,  and  a  woman's  voice 
oried  out  very  loud,  as  1{  In  distress.  In 
a  few  minuteB  thereafter,  the  defendant 
and  bis  wife  came  along  the  road,  and 
the  defendant  had  a  Htick  In  his  hand,  and 
was  cursing  and  talking  violently,  and  his 
wife  was  crying  in  a  loud  voice.  Witness 
went  up  to  the  defendant  and  told  him  to 
consider  himself  under  arrest,  and  imme- 
diately the  defendant  drew  back  bis  stick 
and  told  witness  to  stand  back,  tbat  he 
had  done  nothing  to  be  arrested  for,  and 
would  not  be  arrested.  The  defendant 
held  the  stick  uplifted,  and  in  a  position 
as  if  he  intended  to  strike  the  witness ; 
and  witness,  believing  be  was  about  to 
strike,  got  out  of  defendant's  way,  and  de- 
fendant and  hts  wife  then  walked  on  down 
the  road.  The  stick  wati  the  limb  of  a  syc- 
amore tree,  tour  or  five  feet  long,  and  one 
or  two  inches  in  diameter.  Witness  did 
not  see  the  defendant  strike  bis  wife. 
When  be  told  defendant  to  consider  him- 
self under  arrest,  be  was  about  to  take 
hold  of  him  in  order  to  arrest  him,  but 
before  he  could  do  so  the  defendant  lifted 
the  stick,  and  assumed  a  striking  posi- 
tion, and  ordered  him  to  stand  back.  De- 
fendant is  well  acquainted  with  witness, 
and  knew  that  witness  was  a  Justice  of 
the  peace.  Witness  had  not  issued  any 
warrant,  and  did  not  profess  to  have  any 
warrant  in  his  possession  at  the  time  of 
the  attempted  arrest.  William  Severs,  a 
son  of  the  above-named  witness,  was  In- 
troduced, and  corroborated  the  statement 
of  his  father.  The  defendant  introduced 
one  Watts,  who  testified  that  he  was  walk- 
ing along  the  road  in  company  with  de- 
fendant and  his  wife  and  jjlster,  and,  when 
they  were  near  a  bridge  about  one  quar- 
ter of  a  mile  from  Sever's  house,  he  saw 
tbe  defendant  pusb  bis  wife  two  or  three 
times,  and  slap  her.  but  did  not  see  him 
strike  her  with  a  stick;  tbat  be  went  up 
to  Sever's  honse,  who  is  a  magistrate,  and 
told  bim  that  defendant  was  beating  blf# 
wife.  The  defendant  testified  In  his  own 
behalf  tbat,  while  going  along  the  road 
on  tbe  night  in  question,  be  pushed  his 
wife  two  or  three  times  merely  in  play, 
and  she  fell  into  a  ditch,  and  then  began 
to  cry.  He  denied  that  hestruek  her  with 
a  stick,  and  stated  that  he  did  not  strike 
her  at  all.  When  he  got  in  front  of  Sever's 
bouse.  Severs  was  standing  in  the  mid- 
dle of  the  road,  and  told  him  to  consider 
himself  under  arrest,  and  he  replied  that 
be  had  done  nothing  to  be  arrested  for. 
He  walked  around  Severs  and  passed  by 
him,  and  Severs  never  moved  from  his  po- 
sition. He  neither  raised  his  stick  nor 
threatened  to  strike  Severs.  He  had  one 
or  two  drinks  that  evening.  Maria  Mc- 
Afee, wife  of  defendant,  testified  that  de- 
fendant did  not  strike  her  with  a  stick 
tbat  night.  She  said  he  did  not  bnrt  ber, 
and  tbat  she  cried  because  ber  feelings 
were  hurt.  She  did  not  think  he  was  an- 
gry with  her,  but  tbat  he  had  been  drink- 
ing. She  went  home  and  Stayed  with  her 
husband  that  night. 

The  defendants'  counsel  asked  tbe  court 
to  instruct  the  Jury  (1)  that  there  was  no 
evidence  tbat  tbe  prisoner  assaulted  Se- 
vers, tbe  prosecutor;   (2)  tbat  no  person 


without  a  warrant  could  make  an  arrest 
unless  be  was  present  at  a  riot,  rout, 
affray,  or  other  breach  of  tbe  peace,  and 
he  could  only  make  the  arrest  then  when  it 
was  necessary  to  prevent  or  suppress  tbe 
same;  (3)  that  there  was  no  evidence  that 
there  was  any  riot,  rout,  affray,  or  any 
breach  of  tbe  peace  committed  by  tbe  de- 
fendant; (4)  that  there  was  no  evidence 
tbat,  if  a  breach  of  tbe  peace  was  committed 
by  George  McAfee,  (defendant.)  it  was  done 
in  the  presence  of  the  prosecutor.  The 
court  refused  the  first,  third,  and  fourth 
Instructions,  but  gave,  in  substance,  to 
the  defendant  the  full  benefit  of  tbe  second 
prayer  for  instructions.  On  tbe  question 
which  was  raised  as  to  what  constitutes 
a  presence  in  law,  the  court  told  the  Jury 
that  an  officer  of  the  law  had  no  power  to 
arrest  a  person  on  a  charge  of  assault  and 
bnttnry,  or  other  breach  of  the  peace,  with- 
out a  warrant,  unless  the  same  was  com- 
mitted in  the  presence  of  an  officer;  and, 
although  it  was  night-time,  and  the  offi- 
cer could  not  see  the  persons  committing 
a  breach  of  tbe  peace,  yet,  if  it  was  done 
so  near  tbat  what  was  said  and  done  by 
the  parties  could  be  distinctly  heard  by 
him,  this  would  be  considered  by  the  law 
as  a  breach  of  the  peace  committed  In  the 
presenceof  theofficer.  If  Severs,  thejustice 
of  the  peace,  heard  ddendant  strike  bis 
wife  with  a  stick,  and  heard  hercryoutata 
distance  of  only  40  feet  (as  tbe  state  al- 
leges) from  where  he  was  standing,  tbe 
law  would  consider  tbe  deed  asdoue  in  bis 
presence,  although  It  was  night-time  and 
he  could  not  see  the  parties.  The  court 
also  told  the  Jury  that  a  husband  bad  no 
right  to  whip  bis  wife  with  a  stick  no 
larger  than  a  man's  thumb  if  the  chastise- 
ment was  inflicted  from  pure  malice;  tbat 
the  state's  witness  had  testified  tbat  the 
Stick  used  on  this  occasion  was  four  or 
five  feet  long,  and  from  one  to  two  inches 
in  diameter;  that,  wbile  it  was  indicta- 
ble for  a  husband  to  chastise  his  wife  with 
fi  whip  or  stick  out  of  pure  malice,  a  hus- 
band has  nevertheless  a  right  to  chasiise 
his  wife  for  the  purpose  of  correction; 
that  the  question  of  malice  must  be  deter- 
mined by  the  Jury,  who  must  take  Into 
consideration  all  the  facts  and  circum- 
stances testified  to  by  witnesseti  in  this 
case.  If  tbe  Jury  believe  the  testimony  ot 
Severs,  the  J  ostice  of  the  peace,  to  be  true,  be 
had  the  right  to  arrest  the  defendant,  and 
it  was  his  duty  to  have  done  so;  but,  it 
they  believe  tbe  witn  esses  lortbedefendant, 
then  the  defendant  is  not  guilty.  There 
was  a  verdict  ot  guilty,  and  defendant 
submitted  a  motion  for  a  new  trial  upon 
the  following  alleged  errors:  "(1)  Tbat 
the  court  refused  to  give  the  instructiuns 
prayed  tor,  and  In  charging  (2)  tbat  it 
was  a  question  of  malice  whether  a  man 
was  guHty  ot  chastising  bis  wife;  (3> 
tbat  the  presence  under  tlia  testimony 
was  a  sufficient  presence  to  JastUy  the 
prosecutor  in  making  the  arrest  without 
a  warrant.  (4)  There  was  no  evidence 
tbat,  it  tbe  defendant  McAfee  struck  bi» 
wife,  it  was  done  with  malice. "  Tbe  mo- 
tion for  a  new  trial  was  overruled,  and 
the  defendant  appealed  from  the  Judgment 
rendered. 
Heriot  Clarksoa  and  C.  B.  Dab,  tor  ap- 
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pellant. 

State. 


The  Attorn^  Oeneral,  lor  the 


AVERT,  J.,  (after  stating  tbt  tacta  as 
above.)  AJOBtice  oftbepeace,  a  consta.- 
ble.  or  a  sberiR  can  nnqaestiunably  arrest 
wlthoat  warrant  one  who  cummlts  a  fel- 
ony or  breach  ol  the  peace  in  his  presence. 
State  V.  Hunter,  10«  N.  C.  798, 11 S.  E.  Rep. 
366;  State  v.  Freeman,  86  N.  C.  683;  8 
Whart.  (Mm.  Law,  §  2!i)27.  But  In  State 
T.  Hunter,  where  the  right  of  a  policeman 
to  arrest  under  the  provisions  of  the  char- 
ter without  warrant  for  a  violation  of  a 
city  ordinance  was  declared  the  same  as 
In  Qasen  of  breaches  of  the  peace,  the  court 
say  that  "they  [policemen]  must  deter- 
mine at  their  peril,  preliminary  to  proceed- 
ins:  without  warrant,  whether  a  valid  or- 
dinance has  been  violated,"  and  that  the 
question  of  good  faith  on  the  part  of  an 
officer  comes  to  his  aid  only  where  he  is 
resisted  in  mailing  a  lawful  arrest.  The 
rule  is  diCerent  when  arrests  are  made  by 
officers  for  felonies,  however,  because  rea- 
sonable ground  Xo  believe  a  felony  had 
been  committed  or  a  dangerous  wound 
inflicted  is  sufficient  to  justify  an  officer 
in  arresting.  If  the  assault  with  the  stick 
described  was  committed  in  the  presence 
of  the  officer,  Severs,  and  he  was  known 
to  the  defendant  to  be  a  Justice  of  the 
peace,  it  was  not  unlawful  to  arrest  with- 
out informing  the  offender  of  the  nature  of 
the  charge,  as  well  bm  without  warrant. 
3  Whart.  Crim.  Law,  §  2829.  We  concur 
with  the  Judge  below  In  the  view  expressed 
in  his  charge  that,  if  the  defendant  struck 
bis  wife  with  the  stick  described  by  the 
witness  at  a  point  so  near  to  the  officer 
that  he  could  distinctly  hear  what  was 
said,  and  the  sonnd  made  by  the  blow,  It 
would  be  considered,  in  law,  a  breach  of 
the  peace  in  his  presence,  though  be  could 
not  at  the  time  actually  see  the  former, 
because  It  was  too  dark.  The  principal 
evil  intended  to  be  avoided  by  restricting 
the  right  to  arrest  to  breaches  of  tbepeace 
committed  in  the  officer's  presence  was 
depriving  a  person  of  his  liberty  except 
upon  warrant  issued  on  sworn  informa- 
tion, or  upon  the  actual  personal  knowl- 
edge of  the  officer  that  the  otTense  was 
committed.  The  reason  of  the  law  Is  as 
fully  met,  therefore,  If  the  officer  heard 
enough  to  satisfy  him  that  the  law  was 
violated,  as  if  he  had  acquired  the  informa- 
tion through  his  sense  of  sight.  He  in- 
curred the  risk  of  subjecting  himself  to  in- 
dictment for  assault,  If  the  defendant  did 
not  in  fact  strike  his  wife  with  the  stick ; 
and,  under  the  instruction  given  by  the 
court,  the  ]ury  must  have  found  that  the 
defendant  did  commit  an  assault  upon  his 
wife  with  the  same  stick  afterwards  drawn 
over  the  prosecutor.  The  stick  that  was 
raised  over  the  head  of  the  prosecutor 
was  a  piece  of  the  limb  of  a  sycamore 
tree,  from  four  to  five  feet  in  length,  and 
from  one  to  two  Inches  thick.  There  was 
evidence  tending  to  show,  and  sufficient, 
it  seems,  to  satisfy  the  Jury,  that  the  de- 
fendant struck  his  wife  with  that  stick. 
His  honor,  In  his  charge,  left  the  question 
of  striking  with  the  stick  to  the  Jury,  and 
made  the  guilt  of  the  defendant  dependent 
opoD  it,  and  the  defendant  had  no  reason 


to  complain  of  such  instruction.  State  v. 
Huntley,  91  N.  C.  617.  If  the  defendant 
raised  the  stick  described  in  striking  post- 
ure over  the  prosecutor's  bead,  and  caused 
tlie  prosecutor  to  step  aside  to  avoid  an 
apprehended  blow,  it  was  an  assault. 
State  v.  Shipman,81  N.  C.  618.  There  was 
evidence  tending  to  show  that  the  de- 
fendant  committed  an  assault— F/rst,  up- 
on his  wife  In  presence  of  the  prosecutor; 
and,  aeeoodly,  that  he  committed  an  as- 
sault upon  the  prosecutor,  who  was  at- 
tempting to  arrest  him,  and  was  known 
to  the  defendant  to  be  a  peace  officer.  The 
]ury  passed  upon  the  disputed  facts. 

There  Is  no  error,  and  the  Judgment  is 
affirmed. 


Herman  et  al.  v.  Watts. 

(Supreme  Ccnirt  of  NorOi,  CaroUna.    Deo.  ItL 
1890.) 

PABTITIOH— OWBLTT  — PeSSUMPTIOH  OF  PATWDIZ 

— Vbkditiosi  Kxponas. 

1.  A  decree  of  partition  made  Id  1861  having 
charged  the  more  valuable  dividend  of  land  with 
sums  specified  in  favor  of  the  less  valuable  ones, 
a  presumption  of  payment  of  such  charge  arises 
after  10  yean  from  January  1,  1870,  nnaoF  Bev. 
Code  N.  C.  CL  66,  i  18,  providing  that  "the  pre- 
sumption of  payment  or  satiafaotion  on  all  jods- 
ments,  decrees,  contracts,  and  atrreements  shall 
arise  within  ten  years  after  the  right  of  action 
of  the  same  shall  have  accrued,"  and  Code  N.  C. 
i  187,  requiring  that  the  time  between  the  data 
of  the  decree  and  January  1,  1870,  shall  I>e  ex- 
cluded. 

8.  A  decree  of  partition  having  charged  tba 
dividend  of  superior  value  with  a  sum  of  money 
to  make  equality,  payment  must  be  enforced  by 
the  vrrit  of  venattumi  exponoM  granted  on  mo- 
tion or  petition  in  the  partition  proceedings,  and 
not  by  independent  action. 

8.  Code  N.  C.  g  044,  providing  that  all  suits, 
petitions,  and  other  prooeedlngs  pending  in  the 
late  courts  of  pleas  and  quarter  sessions,  mA 
not  determined  by  final  Judgment,  and  all  oases 
wherein  anything  was  decreed  to  be  done  which 
has  not  lieen  done,  may  be  transferred  to  the  su- 
perior oouit  of  the  county,  which  shall  have 
power  to  make  all  such  orders  as  may  be  neces- 
sary for  adjudicating  and  settling  the  same,  the 
superior  court  has  power  to  issue  the  writ  of 
vmdiUoni  exponas  to  enforce  a  diarge  on  the 
dividend  of  superior  value  made  by  s  decree  sC 
partition  enteied  in  the  oonxt  of  pleas  and  quar- 
ter sessions. 

Api)eal  from  superior  court,  Alexander 
county;  Connor,  Judge. 

It  appears  that  David  F.  Herman,  bis 
three  brothers,  and  sister  were  tenants  In 
common  of  the  land  In  question,  and  other 
lands;  that  the  same  were  duly  parti- 
tioned among  them  under  proper  proceed- 
ings had  in  the  court  of  pleas  and  quarter 
sessions  in  and  for  the  county  of  Alexan- 
der, in  the  latter  part  of  the  year  1861 ; 
that  the  land  was  divided  into  five  parts; 
that  lot  No.  1  was  allotted  to  David  F. 
Herman,  and  valued  at  $2,700;  that  this 
lot  was  charged  with  f360  in  favor  of  lot 
No.  3,  which  was  allotted  to  William  Her- 
man, and  also  with  $484  in  favor  of  lot 
No.  4,  which  was  allotted  to  Leander  Her- 
man; that  afterwords  William  Herman 
died  Intestate,  and  without  issue,  never 
having  been  married ;  that  his  said  broth- 
ers and  sidter  were  his  heirs  at  law,  and 
shared  equally  In  the  charge  In  favor  of 
lot  No.  3  allotted  to  him  In  bis  life-time; 
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that  afterwards  the  aald  David  F.  Her< 
man  died,  having  flrat  made  his  will, 
which  waa  duly  proven,  in  which  he  de- 
vised the  lot  No.  1  BO  allotted  to  him  in 
his  life-time  to  the  defendant.  Watts,  who 
was  his  wife  and  surviving  widow,  and 
who  afterwards  intermarried  with  Reuben 
"Watts,  who  afterwards  died ;  that  after- 
wards Leander  Herman  died  intestate, 
□ever  having  been  married,  and  his  sur- 
viving brothers  and  sister,  and  the  only 
daughter  of  his  deceased  brother,  David 
F.  Herman,  were  bis  heirs  at  law,  and 
shared  equally  in  the  charge  upon  tlie  said 
lot  No.  1,  ;n  favor  of  said  lot  No.  4.  This 
action  is  brought  by  one  of  the  surviving 
brotliers  of  the  said  David  F.  Herman, 
and  by  the  surviving  sister,  against  the 
defendant,  who  was  the  widow  of  the  said 
David,  and  to  whom  he  devised  the  land 
designated  as  lot  No.  1.  It  Is  alleged  sub- 
stautially  as  above  stated,  and  that  the 
charge  of  $360  and  $434  on  the  last-meu- 
tloned  lot  No.  1  has  never  been  paid ;  that 
the  same  is  now  a  charge  upon  the  land, 
and  the  plaintiffs  demand  that  their  re- 
spective shares,  specified,  of  such  charge 
shall  be  paid  by  or  before  a  day  to  be 
specified,  and  If  not  so  paid  then  that  the 
land  shall  be  sold,  etc.  The  defendant  al- 
leges and  pleads  that  the  said  charge  upon 
the  land  was  actually  and  fully  paid  and 
discharged  by  her  said  first  husband,  Da- 
vid F.  Herman,  in  his  life-time;  she  fur- 
ther pleads  that,  more  than  28  years  hav- 
ing elapsed  since  the  plaintiffs'  alleged 
causo  of  action  arose,  the  same  la  conclu  - 
slvely  presumed  to  be  paid;  and  she  fur- 
ther pleads  that  more  than  10  years  have 
elapsed  since  the  final  judgment  and  de- 
cree In  the  said  partition  proceedings 
whereby  the  charge  was  established,  and 
that  the  same  Is  therefore  presumed  to  be 
paid,  etc.  The  defendant  moved  to  dis- 
miss this  action,  upon  the  groond  that 
the  plainUffs'  remedy  was  by  motion  for  a 
YCDditiout  exponas  In  the  particular  pro- 
ceedings now  in  the  superior  court  of  the 
county  of  Alexander.  The  court  denied 
the  motion,  and  the  defendant  excepted. 
The  defendant,  among  other  things,  re- 
lied upon  the  plea  of  payment,  and  the 
presnmptlon  or  payment,  etc.  The  court 
declined  to  submit  any  issue  involving  the 
presumption  of  payment  of  the  charg:e 
upon  the  land,  etc.,  or  to  Insiruct  the 
]ary  in  that  respect,  and  the  defendant  ex- 
cepted. There  was  a  verdict  and  Judg- 
ment for  the  plaintiffs,  and  the  defendant 
appealed  to  this  court. 

R,  D.  Burke  and  R.  Z.  Linney,  for  ap- 
pellant. Jones  &  Kerner,  A.  C.  Mcintosh, 
and  D.  At.  Farcbes,  for  appellees. 

Mbrrimon,  C.  J.,  (after  ata.tlngtbe  tacts. ) 
The  decree  of  the  late  court  of  pleas  and 
quarter  sessions  in  the  proceedings  for 
partition  mentioned,  charged  the  more 
valuable  dividend  of  land  designated  as 
No.  1,  and  allotted  to  David  F.  Herman, 
with  the  sum  of  money  specified  In  favor 
of  the  dividend  of  inferior  value  desig- 
nated as  lot  No.  8,  and  allotted  to  Will- 
iam Herman;  and,  likewise,  with  the  oth- 
er sum  of  money  specified  in  favor  of  the 
other  dividend  of  inferlorvalue  deslg^nated 
as  lot  No.  4.  and  allotted  to  Leander  Her- 


man. The  aama  so  charged  were,  In  effect, 
debts  due  from  the  dividend— the  land 
Itself— of  greater  value  in  favor  of  the  oth- 
er dividends  of  inferior  value,  and  the  div- 
idend ao  charged  was  alone  liable  for  such 
debt.  The  person  to  whom  it  was  allot- 
ted In  the  partition  was  not  liable  person- 
ally for  the  same,  but  the  charge  directly 
affected  his  property,  and  he  was  interest- 
ed to  see  that  the  sums  charged  were 
paid  to  the  dividends  of  inferior  valae, 
so  that  the  charge  upon  bis  land  might 
be  extinguished.  And  so, also,  the  charges 
were  In  favor  of  the  dividends  of  less 
value  mentioned,  but  for  the  benefit  of  the 
persons,  respectively,  to  whom  such  in- 
ferior dividends  were  allotted.  They  were 
entitled  to  have  the  money  so  charged, 
and  to  enforce  the  payment  by  writ  of 
venditioni  exponas,  or  in  some  other  ap- 
propriate way.  There  was,  therefore,  a 
decree  of  the  conrt  directing  the  payment 
of  the  sums  of  money  specified  to  be  Ievle<l 
out  of  the  dividend  of  land  of  superior 
value,  it  the  money  should  not  be  paid  by 
the  owner  thereof  to  the  persons,  the 
owners  of  the  dividends  of  inferior  value. 
The  decree  directed  the  payment  of  mon- 
ey to  be  levied  out  of  the  land  upon  which 
It  was  a  charge  of  one  party  to  the  decree, 
if  the  money  shall  not  be  paid  by  him  to 
another  party  to  the  decree  entitled  to 
hav«  it,  and  so  entitled  by  virtue  of  the  de- 
cree. The  persons  under  whom  the  plain- 
tiffs claim,  and  whoa,  they  represent,  were 
parties  to  and  entitled  to  have  the  sums 
of  money  specified  in  the  decree  mentioned, 
and  they  respectively  might  have  enforced 
their  right  in  the  way  designated  while 
they  lived ;  and  the  plaintiffs,  succeeding 
to  their  rights  In  part,  might  have  en- 
forced the  same  as  to  themselves,  after 
they  died.  They  were  directly  interested 
in  the  decree  and  having  It  enforced  ac- 
cording to  law,  and  money  due  them  un- 
der it  paid.  The  decree,  therefore,  comes 
within  the  statute  applicable,  (Bev.  Code, 
e.  66,  §  18,)  which  provides  that  "the  pre- 
sumption of  payment  or  satisfaction  on  all 
Judgments,  decrees,  contracts,  and  agree- 
ments had  or  made  shall  arise  within  ten 
years  after  the  right  of  action  of  the  same 
shall  have  accrued,  under  the  same  rules 
which  now  prevail. "  The  decree  In  ques- 
tion might  have  been  enforced  at  any 
time  next  after  the  term  of  the  court  at 
which  it  was  granted  and  entered.  Nol  h- 
Ing  appears  to  the  contrary.  Excluding, 
as  required  by  the  statute,  (Code,  §  137, > 
the  time  that  elapsed  next  after  the  decree 
prior  to  the  Ist  day  of  January,  1870,  much 
more  than  10  years  elapsed  after  the  laBt- 
mentloned  day  before  the  present  action 
began.  The  statute  above  recited,  there- 
fore, raised  the  presumption  that  the  de- 
cree as  to  the  sums  of  money  charged  up- 
on the  dividend  of  laud  No.  1  owned  by 
the  defendant  had  been  paid  or  satisfied. 
Such  presumptlim  was  not  conclusive. 
The  plaintiffs  had  the  right  to  prove  the 
contrary,  but  the  burden  of  proof  waa  up- 
on them.  Hence,  the  court  should  have 
Instructed  the  Jury  that,  as  It  appeared 
that  more  than  10  years  had  so  elapsed, 
the  presumption  was  that  the  decree  had 
been  paid  or  satisfied  as  to  the  sums  of 
money  claimed  under  and  by  virtue  of  it. 
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nnless  the  plalnUtte  Bhould  show  the  con- 
trary. It  waB  inalBted  for  the  plaintiffs 
that  the  statute  of  presumption  of  pay- 
ment above  applied  does  not  refer  to  or 
embrace  decrees  of  partition  and  chnrges 
npon  the  land  for  equality,  and  Ruffln  r. 
Cox,  71  N.  C.  253,  was  cited  as  authority 
in  support  of  that  contention.  That  case 
does  not  so  decide.  In  the  course  of  the 
opinion  it  was  said,  obiter:  "And  the 
same  authorities  [those  there  cited]  hold 
that  there  is  no  bar  by  the  statute  of  lim- 
itations or  presamptions  in  such  cases, " — 
that  is,  as  to  charges  apun  land  to  malie 
equality  in  partition.  Bat  the  cases  cited 
do  nutdecide  that  the  statute  of  presump- 
tion of  payment  does  not  apply,  but  they 
—some  of  them — simply  decide,  and  very 
properly,  that  the  statnteof  limitations 
does  not  apply  in  such  cases.  Clearly,  at 
the  time  these  decisions  were  made,  there 
wasno  statute  of  limitations  applicable  in 
such  cases.  Although  it  has  not  been  ex- 
pressly decided  in  any  case  within  our 
Icnowledge  that  the  statute  of  presump- 
tion of  payment  applied,  it  was  strongly 
implied  in  Sutton  v.  Edwards,  5  Ired.  £q. 
425,  that  it  did.  In  that  case  it  was  ex- 
pressly held  that  the  statute  of  limitations 
did  not  apply,  but  Nash,  J.,  said:  "The 
presumption  of  payment,  under  the  cir- 
camstances  of  the  case,  does  not  arise. 
•  •  •  There  is,  then,  no  point  of  time 
fixed  by  the  evidence  when  the  presump- 
tion of  payment  could  arise. "  In  Ex 
parte  Walker,  ante,  136,  (decided  at  the 
present  term,)  we  have  decided  that  the 
statute  of  presumption  of  payment  ^here 
invoked  was  rebutted;  the  court  found, 
as  a  fact,  that  the  charge  upon  the  land 
bad  not  been  paid.  The  statute  Is  broad 
and  comprehensive  in  Its  terms  and  pur- 
pose, and  we  can  see  no  Just  reason  why 
it  should  not  apply  to  decrees  directing 
the  payment  of  mon^y  In  making  equality 
in  partition  cases.  Indeed,  there  are  ob- 
vloDB  reasons  of  justice  and  policy  strong- 
ly BO^gestiug  that  they  should. 

Whatever  may  have  been  the  method 
of  procedure  and  practice  in  enforcing  the 
charge  of  money  upon  the  dividend  of 
land  of  superior  value  to  make  equality 
In  partition  cases,  it  is  well  settled,  under 
the  present  method  of  civil  procedure, 
that  It  should  be  done. by  the  writ  of  ven- 
ditloai  exponuStKranted.  upon  application 
by  motion  or  petition  in  ttie  proceeding 
made  by  the  party  or  parties  interested. 
8acb  method  is  orderly,  prunipt,  and  eco- 
nomical, and  should  be  observed,  unless 
in  possible  cases  involving  complicated  lit- 
igation. Waring  v.  Wadsworth,  80  N. 
C.  346;  HalBO  v.  Cole.  82  N.  C.  161;  Turpin 
V.  Kelly,  85  N.  0.399;  Dobbin  v.  Rex,  10€  N. 
C.  444,  11  S.  E.  Rep.  260 ;  Meyers  v.  Rice, 
ante,  66,  and  Ex  parte  Walker,  ante,  186, 
(decided  atthe  present  term.)  Therecords 
and  papers  of  all  actions  and  proceedings 
of  the  late  court  of  pleas  and  quarter  ses- 
sions of  the  county  of  Alexander,  when  the 
court  was  abolished,  were,  by  statutory 
provision,  re<inired  to  be  deposited  in  the 
superior  court  ol  that  county,  and  the 
statute  (Code,  §  944)  provides  that  "all 
suits,  petitions,  and  other  proceedings 
pending  In  the  late  courts  of  equity,  and 
«       the  late  courts  of  pleas  and  quarter  ses- 


sions, and  not  determined  by  final  judg- 
ment or  decree,  and  all  cases  wherein  any 
act  was  decreed  to  be  done,  or  deed  to  be 
executed,  and  said  act  was  not  done  nor 
deed  executed,  may  be  transferred  to  the 
superior  court  of  the  county  in  which  they 
were  pending,  at  the  instance  of  any  party 
interested.  And  said  superior  court  shall 
have  power  to  make  all  orders,  judgments, 
and  decrees  as  shall  be  necessary  for  final 
adjudicating  and  settling  the  same. "  The 
purpose  of  thisstatutory  provision  was  to 
embrace  cases  like  the  present  one.  The 
plaintiffs,  seeing  that  the  decree  had  not 
been  performed  in  respect  to  the  charges 
upon  the  land,  should  have  made  sum- 
mary application  to  the  court  to  have  the 
partition  proceedings  transferred  to  the 
superior  court, — that  is,  to  have  the  same 
brought  forward  and  docketed  in  the  sa- 
perior  court,  and  then  have  moved  upon 
notice  to  the  defendant  for  the  writ  of 
veofiltlonl  expoaaa.  Upon  the  motion  the 
issue  as  to  payment  could  have  been  raised 
easily,  as  in  case  of  a  motion  for  execution 
upon  a  judirment  that  has  boc.nme  dor- 
mant, and  the  judgment  debtor  alleges 
that  the  Judgment  has  been  paid,  or  raises 
any  other  proper  defense.  The  present 
method  of  civil  procedure  does  not  tolei^ 
ate,  much  lees  encourage,  unnecessary  ac- 
tions. Long  V.  Jarratt,  94  N.  C.  443; 
Knott  V.  Taylor,  99  N.  C.  511,  6  8.  E.  Rep. 
788;  Wilson  v.  Chichester,  ante,  139,  (d«^ 
elded  at  this  term,)  and  the  cases  there  cit- 
ed. The  counsel  for  the  plaintiffs  Insisted 
that  the  partition  proceeding  was  ended, 
— that  a  final  judgment  therein  had  been 
entered, — and  therefore  the  plaintlB  could 
not  have  the  remedy  by  motion  therein. 
It  is  true  that  the  rights  of  the  parties 
had  been  settled,  and  the  merits  of  the 
subject-matter  (if  the  procee<lIng  had  been 
determined  by  a  final  decree,  and  no  mo- 
tion could  be  entered  to  disturb  tliat  de- 
cree unless  tor  irregularity,  but  the  final 
decree  had  not  been  enforced,  and  it  was 
orderly  and  proper  to  take  any  appropri- 
ate steps  in  the  proceedings  subsequent  to 
that  decree  to  enforce  It.  This  is  always 
done  when  need  be.  The  final  Judgment 
must  be  enforced  ordinarily  in  the  pro- 
ceeding or  action ;  certainly  in  special 
proceedings.  We  are  therefore  of  opinion 
that  the  action  should  have  been  dis- 
missed, and  that  the  court  erred  in  de- 
nying the  motion  to  dismiss  the  same. 
To  the  end  that  the  judgment  may  be 
reversed,  and  the  motion  to  dismiss  the 
action  allowed,  let  this  opinion  be  cer- 
tified to  the  superior  court.  It  is  so  or- 
dered. 

State  v.  Hbrrell  et  al. 

(Sttpreme  Court  oj  North  Carolina.    Deo.  ISw 
1890.) 

AHBAT— SEI.r-DEFSNSB— I:;STBU0TION8. 

1.  On  an  indictment  for  an  affray  for  fighting 
in  a  public  place,  the  testimony  of  a  party  thereto 
of  his  apprehension  of  danger  to  himself  and  sons 
when  he  saw  the  other  parties  two  miles  away, 
and  of  his  grounds  for  such  apprehension,  is  im- 
material, as  it  does  not  show  that  he  or  his  sons 
fought  only  in  their  own  defense. 

2.  Nor  could  the  belief  of  such  iwrty  in  the 
coarse  of  the  conflict  that  he  and  his  sons  were 
about  to  be  shot  or  suffer  great  bodily  harm  prove 
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that  he  and  they  fought  only  in  their  own  de- 
tense. 

8.  Bvldenoe  that  the  fight  lannlnated  vhen 
the  other  parties  -vcere  wounded  and  fled,  that 
said  tether  and  hia  sons  pursued  them,  and 
shouted  to  the  wounded  men  "to  atop,  and  shoot 
it  out  like  men, "  was  competent,  as  showing  their 
willingness  to  fight  and  prolong  the  conflict. 

4.  The  tether  and  his  sons  being  charged 
only  with  an  affray,  it  was  sufflcient  for  the  court 
to  charge  that  they  had  the  right  to  flgfat  in  their 
own  defense,  and  In  defense  ra  each  other,  with- 
out going  into  any  explanation  as  to  when  a  party 
being  assaulted  with  felonious  intent  should  re- 
treat, or  when  he  might  stand,  and  fight  and  kiU 
his  assailant. 
Atkbt,  J.,  dissenting. 

Appeal   from    superior  court,  Mitchell 
county;  Bynum,  Judge. 

The  evidence  tended  to  prove  that  Will- 
iam Cox,  now  deceased,  and  JameH  Stvlge, 
on  one  side,  and  the  appellantfl,  on  the 
opposite  side,  engaged  Ih  a  dangerous 
flgbt  with  guns  and  pistols.  All  of  the 
parties  except  Cox  were  Indicted  for  an 
aflray,  and  pleaded  not  guilty.  The  ap- 
pellants contended  that  they  fought  only 
in  defense  of  themselves,  and  did  no  more 
than  they  might  lawfully  do  In  that  re- 
spect. On  the  trial,  there  was  evidence 
tending  to  prove  that  all  the  parties 
fought  willingly,  the  appellants  success- 
fully, and  wounding  both  their  oppo- 
nents. The  appellant  Cllngwan  Herrell 
was  examined  as  a  witness  on  bis  owu 
behalf  and  that  of  his  co-appellants,  who 
are  his  sons.  He  was  examined  at  length, 
and  particularly  he  offered  to  testify  that 
the  parties  fought  at  the  house  of  Neely 
Campbell ;  that  he  first  saw  Cox  and  Slv- 
Ige  two  miles  from  that  place,  going  In  the 
direction  of  It;  that  he  apprehended  their 
purpose  In  going  up  that  way,  brandish- 
ing their  pistols.  He  further  proposed 
to  give  what  knowledge  he  had,  and 
the  grounds  of  his  apprehension  of  their 
purpose;  to  state  that,  in  the  forenoon  of 
same  day,— the  day  of  the  fight,— he 
saw  them  and  others  flourishing  their  pis- 
tols ;  that  his  brother  Informed  him  that 
they  threatened  his  sons,  and  were  pursu- 
ing them  to  kill  them ;  that,  in  conse- 
quence of  this  Information  and  what  he 
Raw,  he  hastened  to  find  his  sons,  to  pre- 
vent a  dlfficalty,  and  save  bis  boys.  The 
solicitor  for  th<?  state  objected  to  the  ad- 
mission of  the  proposed  evidence.  The 
court  sustained  the  objection,  and  the  ap- 
pellants excepted.  The  appellants  further 
proposed  to  ask  the  witness  this  question, 
and  obtain  an  affirmative  answer  to  the 
same:  "When  yon  flred  a  shot,  did  you 
believe  you  and  your  boys  were  In  danger 
of  great  bodily  harm  or  death?"  Objec- 
tion by  solicitor  sustained  by  the  court, 
and  exception  by  the  appellants.  There 
was  a  verdict  of  guilty,  and  judgment 
thereupon  against  the  defendants,  from 
which  they  all  except  SIvige  appealed  to 
this  court. 

W.  U.  Maloae,  for  appellants.  Tbe  At- 
torney General,  for  the  State. 

Mrbbimon,  C.  J.,  (after  atating  the  facta 
as  above.)  The  testimony  proposed  by 
tbe  appellants,  and  rejected  by  the  court, 
was  Irrelevant  and  immaterial.  They  and 
others   were  Indicted   for  an    aflray  for 


fighting  together  In  a  public  place,  to  the 
terror  of  tne  good  citizens  of  the  state 
thereabout.  The  evidence  rejected  could 
not  prove  that  they  did  or  did  not  so  fight, 
nor  could  It  prove  that  they  fought  only 
In  their  own  defense.  The  apprehensions 
of  the  witness  and  the  grounds  of  them 
did  not  eater  into  and  make  up  an  ele- 
ment or  give  quality  thereto  of  the  offense, 
nor  did  these  at  all  relieve  him  and  his 
sons  from  gailt,  if  they  fought  as  charged. 
Evidence  of  what  was  done  or  attempted 
to  t>e  done  or  said,  or  what  was  not  done 
or  not  said,  by  the  parties  at  the  time 
of  the  fight,  Just  before  It  begun,  during 
Its  progress,  and  just  at  Its  close, — such 
things  as  made  part  of  the  rea  geatse.— 
was  pertinent  and  relevant  to  prove  the  | 
offense  charged,  or  the  Innocence  of  the 
parties.  As  to  that  offense,  no  matter  { 
what  may  have  been  their  Intent,  or  the 
provocation  to  them,  or  their  fears  or  ap-  { 
prehensions  if  they  fought  otherwise  than 
on  the  defensive,  such  evidence  might  be 
pertinent  and  Important  In  uo me  classes 
of  cases.  This  Is  not  one  of  them.  State 
V.  Norton,  82  N.  C.  628;  State  v.  Downing, 
74  N.  C.  184.  Nor  could  the  belief  of  the 
witness,  in  the  course  of  the  conflict,  that 
he  and  his  sons  were  about  to  be  shot 
or  suffer  great  bodily  harm,  prove  tbat 
he  and  they  fought  only  In  their  own  de- 
fense. However  fiercely  and  aggressively 
he  might  have  joined  In  the  fight,  he  might 
have  had  such  belief,  but  this  would  not 
prove  that  he  was  on  the  defensive.  Tbe 
surrounding  facts  and  circumstances,  not 
his  simple  belief,  constituted  evidence  to 
show  that  he  fired  his  gun,  not  as  an  act- 
ive aggressive  participant  in  the  flgbt,  but 
only  on  the  defensive. 

A  witness  for  the  state  testlfled,  the  ap- 
pellants objecting,  that  the  fight  termi- 
nated when  Cox  and  SIvlge  werewouuded 
and  fied;  tbat  two  of  the  appellants  were 
going  pretty  fast  In  the  direction  of  them, 
when  he  stopped  them  ;  tbat  one  of  them 
bad  his  gun,  and  they  cried  out  after  the 
wounded  men  "  to  stop  and  shoot  It  oat 
like  men."  This  evidence  was  competent, 
certainly  as  to  the  api)ellants  who  pur- 
sued the  wounded  men,  because  It  tended 
to  show  their  willingness  to  fight,  and  to 
prolong  tbe  conflict,  though  their  adver- 
saries were  disabled. 

The  appellants  requested  the  court  to  in- 
struct the  jury  specially  that  a  man  has 
a  right  to  defend  himself  when  attacked, 
to  repel  foi-ce  by  force;  tbat,  when  at- 
tacked with  felonious  Intent,  he  Is  not 
bound  to  fly, but  may  stand. and  flghtand 
kill  bis  assailant.  It  necessary,  etc;  that  a 
man  may  take  his  adversary's  life, 
whether  the  danger  Is  real  or  not.  If  the 
danger  Is  apparently  so  Imminent  as 
that  a  prudent  man  might  suppvtse  him- 
self In  such  peril  as  to  deem  It  necessary  to 
kill,  etc.  Tbe  court  declined  to  give.  In 
terms,  tbe  Instructions  asked  for,  but  we 
are  of  the  opinion  that  It  gave  tbe  sub- 
stance of  so  much  thereof  as  the  appel- 
lants were  entitled  to  have.  This  Is  nut 
a  case  In  which  It  became  necessary  or 
proper  to  enter  Into  an  explanation  of 
the  law  In  respect  to  assaults  with  felo- 
nious Intent,  and  point  out  when  a  party 
shall  retreat,  or  when  he  mav  stand,  and 
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fifcht  and  kill  bis  aBsallant,  etc.  The  of- 
fense charged  la  a  simple  affray,  which,  as 
The  evidence  showed,  was  a  serious  one. 
The  conrt  gave  the  jnr?  fall,  fair,  and  In* 
telilgent  Instructions.  As  to  the  appel- 
lants, and  a  party  who  was  acquitted.  It 
told  them,  among  other  things,  that 
"the  mere  presence  of  a  man  at  a  difficulty 
is  nut  sufficient  evidence  of  aiding  and  en- 
couraging, bat,  being  present,  they  mast 
do  or  say  something  tending  to  aid  or  en- 
courage the  parties  fighting. "  It  told  the 
Jury  repeatedly  and  plainly  that  the  ap- 
pellants had  the  right  to  fight  In  their 
own  defense,  and,  being  father  and  sons, 
they  had  the  right  to  fight  in  defense  of 
each  other.  It  directed  the  attention  of 
the  Jury  to  the  evidence,  its  purpose  and 
application,  and  told  them  that  some  of 
the  parries  might  be  guilty,  and  others 
not  guilty.  The  latter  part  of  the  instruc- 
tions obviously  bad  particular  reference 
to  the  father,  and  the  party  acquitted,  be- 
cause, while  there  was  evidence  tending 
stronicly  to  prove  the  father's  guilt,  there 
was  other  evidence  tending  not  so 
strongrly  to  show  his  innocence.  The  ap- 
pellants had  no  Just  grounds  of  complaint 
at  the  instructions  the  court  gave  the 
Jury,  and  It  was  snfllciently  comprehen- 
sive to  embrace  every  material  aspect  of 
the  case.  We  may  add  that  the  exception 
simply  "to  the  charge  as  given  "  Is  too  ta- 
defluite,  and  In  effect  no  exception.  Judg- 
ment affirmed. 

Atsrt,  J.,  dissents. 


State  v.  Campbbli. 

{Supreme  Court  of  North  Carolina.    Dee.  U, 
1880.) 

MjSDX>fXAKOB»— ASBBST  WITBOUT  "WAJOUin — 

Homicide. 

1.  TTnder  tlie  provisions  of  Code  N.  C.  i  1125, 
that  every  penoi  snnunoiied  by  a  instioe  "to  aid 
in  sappreaBlBK  any  riot,  root,  unlswlal  saaem- 
bly,  affray,  or  other  breach  of  the  peace,  or  to 
arrest  the  persons  engaged  in  the  oommisaion  of 
•nch  offenses,  to  prevent  the  commisaion  of  any 
felony  or  larceny  whldt  may  be  threatened  or 
begun,  sball  do  so, "  after  sach  offenses  have 
been  committed,  and  the  offenders  have  dispersed, 
a  private  person  has  no  authority  to  arrest  one  of 
such  offenders  on  the  mere  order  of  a  Justloe,  but 
he  is  required  to  have  a  warrant. 

&  One  attempting  to  make  anoh  arrest  with- 
out a  warrant  immediately  becomes  a  trespasser, 
and  may  tie  resisted  without  giving  him  any  right 
to  slioot  the  person  whose  arrest  is  sought. 

Appeal  from  superior  conrt,  Mitchell 
coonty;  Btnvu,  Judge. 

Ttie  prisoner  is  indicted  for  the  murder 
of  Milbnm  Cox.  Upon  his  arraignment 
he  pleaded  not  guilty.  On  thetrial  the  evi- 
dence material  to  be  stated  here  was  sub- 
stantially as  follows :  Ueveral  hours  be- 
fore the  homicide  in  question,  the  deceased 
and  another,  both  of  them  disorderly  and 
violent  men,  on  one  side,  had  engaged 
with  several  other  persons,  on  the  oppos- 
Ins:  side,  in  a  dangerous  affray,  both  Rides 
using  guns  and  pistols.  The  deceased 
and  his  associate  fired  their  pieces  repeat- 
edly at  the  opposing  party  without  effect, 
but  the  latter  fired  their  pieces  upon  the 
former,  wounding  them  severely,  where- 
opon  tliey  gave  way  and  fled,  the  deceased 


biding  himself  in  the  woods,  and  his  as- 
sociate taking  refuge  in  a  house  not  a 
great  way  from  the  scene  of  the  affray,  and 
there  having  hla  wounds  dressed.  The  de- 
ceased, in  the  course  of  a  few  hours,  left 
the  woods,  went  to  the  house  of  a  person 
not  far  from  that  of  the  Justice  of  the 
peace  presently  to  be  mentioned,  and  had 
bis  wounds  dressed,  and  determined  to  go 
to  his  home  two  or  three  miles  distant. 
He  was  admonished  not  to  go  down  the 
road,  lest  he  might  be  killed.  Ilesworevio- 
lenty  that  he  would  go  down  the  road, 
saying  that  he  was  not  able  to  walk  across 
the  mountain.  A  person  present  consent- 
ed to  take  him  home  behind  him  on  a 
horse,  and  they  presently  started  on  the 
way  to  bis  home.  They  had  gone  but  a 
short  distance  when  they  came  in  view  of 
a  Justice  of  the  peace  and  several  other 
persons,  when  the  Justice  of  the  peace,  with- 
out issuing  a  warrant,  orally  summoned 
the  prisoner  and  others  there  present  to 
go  and  arrest  the  deceased  as  an  affray- 
or  who  was  going  on  his  way, and  having 
on  his  person  a  pistol.  The  prisoner  at 
first  hesitated  to  go,  but  presently  he  and 
another  followed  on  after  the  deceased, 
and  soon  overtook  him,  at  a  place  where 
be  had  stopped,  and  was  telling  a  person 
of  the  affray  and  hla  wound.  The  pris- 
oner testifying  In  bis  his  own  behalf, 
among  other  things,  said:  "I  went  on 
down.  Kept  in  sight  of  him.  Sometimes 
he  was  not  in  sight.  Most  of  the  time 
we  were.  When  I  overtook  the  deceased, 
[Cox,]  he  was  riding  behind  Wilson  Short. 
Was  on  a  horse  behind  blm.  They  were 
talking  to  Gieorge  Brown.  Laid  my  hand 
on  Cox,  and  said :  'Consider  yourself  un- 
der arrest.'  Hesaid.'HoId  on,' and  jumped 
off  his  horse  on  further  side  from  me.  As 
he  was  getting  off,  I  told  him :  'I  was  de- 
puted as  an  officer  by  Squire  Wise  to  ar- 
rest you  and  take  yon  back,  and  you  must 
go.'  Then  I  walked  around  the  borse after 
him.  and  when  I  gotround  I  grabbed  him 
by  the  arm,  and  he  Jerked  loose  from  me, 
and  I  grabbed  ar  him  again  and  caught 
him  about  the  waistband  of  his  pants.and 
he  drew  his  pistol  with  his  left  hand  up  on 
to  his  right  arm,  bearing  on  me.  I  told 
blm  to  ^Stop!  Stop!'  He  walked  three 
or  four  steps  sidling,  turning  bis  left  side 
to  me,  and  then  he  turned  with  bis  right 
side,  and  snapped  his  pistol  straight  at 
me.  I  told  him  to  stop  then  again.  He 
turned  at  once  and  then  around  the  other 
way  on  me  again,  and  then  I  fired.  When 
I  shot,  deceased  had  bis  pistol  held  back 
with  bis  left  hand  pointed  at  me.  At  the 
time  I  shot,  I  thought  and  believed  1  was 
likely  to  be  killed  or  suffer  by  his  acts  and 
conduct."  The  deceased  then  moved  off 
hastily  a  few  yards,  fell  to  the  ground, 
and  at  once  died.  It  was  admitted  by 
the  prisoner  that  he  shot  and  killed  the 
deceased,  and  that  the  only  authority  he 
bad  to  arrest  him  was  a  verbal  deputa- 
tion made  by  a  Justice  of  the  peace.  The 
prisoner  relied  upon  the  statute  (Code,  § 
1125)  conferring  powers  on  Justices  of  the 
peace  and  others  to  arrest  persons  violat- 
ing the  law,  etc.,  and  asked  the  court  to 
Instruct  the  Jury  "that,  if  they  believed  the 
evidence  of  the  prisoner's  witness  and  his 
own  evidence,  the  Justice  of  the  peace  had 
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lurlBdictloa  and  power,  under  the  facts 
and  circumatances  of  the  caae,  to  confer 
upon  tbe  prisoner,  by  verbal  deputation 
or  order,  authority  to  arrest  the  deceased, 
and  the  prisoner  was  warranted  in  using 
force  suiilcient  to  overcome  resistance,  and 
arrest  bim;  and  that,  if  it  was  necessary 
to  kill  the  deceased  in  order  to  overcome 
such  resistance,  and  make  the  arrest,  the 
prisoner  was  justified  or  excusable,  and 
should  be  acquitted."  The  court  refused 
to  give  such  instructions,  and  instructed 
tne  Jury  "that  the  justice  of  the  peace  was 
not  possessed  of  jurisdiction  or  power, 
under  tbe  facts  or  circumstances  disclosed 
by  the  evidence,  to  authorise  the  prisoner, 
by  verbal  deputation  or  order,  to  arrest 
the  deceased ;  and  that  in  no  view  of  the 
evidence  tor  the  prisoner  was  he  justified 
In  taking  the  life  of  the  deceased. "  The 
prisoner  excepted.  There  was  a  verdict 
of  manslauRbter.  and  judgment  against 
the  prisoner,  from  which  he  appealed  to 
tbifl  court. 

W.  H.  Malone,  tor  appellant.    Tbe  At- 
torney General,  for  tbe  State. 

Mbrbimon,  G.  J.,  (after  stating  tbe  facta 
aa  above.)  The  deceased  was  not  charged 
nor  chargeable,  so  far  as  appears,  with 
any  felony.  His  participation  in  the  af- 
.  fray  a  few  hours  before  he  was  slain, 
would  render  him  chargeable  with  simply 
a  misdemeanor.  And  so,  also.  If  be  and 
his  associatedlstnrbedthe  peace  and  quiet 
of  tbe  neighborhood  simply  by  their  load 
and  boisterous  threats,  cursing,  and  dis- 
orderly conduct,  and  If  he  had  about  his 
person  a  concealed  weapon  at  the  time  the 
prisoner  undertook  to  arrest  him,  he 
would  only  be  chargeable  with  a  misde- 
meanor. The  prisoner,  a  private  person, 
had  no  authority  to  arrest  the  deceased 
for  a  riot,  ruut,  affray,  or  other  breach  of 
tbe  peace,  without  a  proper  warrant  au- 
thorising snch  arrest  directed  to  him  as 
allowed  by  the  statute,  (Code,  §  1219,)  un- 
less he  was  present  at  tbe  time  of  the  per- 
petration of  snch  offense;  nor  conld  a  jus- 
tice of  the  peace,  by  blH  merely  verbal  or^ 
der  or  command,  confer  upon  him  such 
authority ;  nor  could  be  have  authority  to 
arrest  bim  tor  a  mere  misdemeanor  other 
than  such  as  those  just  mentioned,  with- 
out such  warrant.  The  statute  (Code, 
§  1124)  prescribes  that  "every  person  pres- 
ent at  any  riot,  rout,  affray,  or  other 
breach  of  the  peace. shall  endeavor  to  sup- 
press and  prevent  the  same,  and,  if  neces- 
sary for  that  purpose,  sball  arrest  the 
offenders;*'  that  is,  if  need  be,  in  sncb  case 
the  private  person  shall  arrest  the  offend- 
ers, and  take  them  before  a  proper  officer, 
to  the  end  he  may  issue  a  proper  warrant 
for  and  deal  with  them  according  to  tbe 
law  in  such  cases.  Tbepurpose  is  to  make 
It  tbe  positive  duty  of  every  person  pres- 
ent at  any  such  breaking  of  tbe  peace  to 
Interpose  and  endeavor  to  suppress  and 
prevent  tbe  same.  Hence,  if  one  make  an 
arrest  in  such  case  in  good  faith,  he  will 
not  be  a  trespasser.  On  the  contrary,  he 
w'U  be  encouraged  and  protected  in  tbe 
use  of  all  proper  means  tn  suppress  such 
breaches  of  the  peace,  and  in  bringing  the 
offenders  before  proper  officers,  to  be  dealt 
witb  as  tbelaw directs.   In  case  of  felonies, 


however,  a  private  person  may  arrest  tbe 
felon  without  a  warrant,  and  it  is  bis  duty 
to  do  so  if  he  is  present  at  the  time  it  is 
committed.  In  such  case  he  may  and 
uuglit  to  arrest,  and,  as  soon  as  prac- 
ticable, take  bim  before  a  proper  officer, 
to  tbe  end  he  may  be  duly  held  to  answer 
for  the  offense.  In  such  case  tbe  private 
person  would  not  be  justified  unless  a  fel- 
ony bad  actually  been  committed.  It  is 
better  and  safer  to  obtain  a  warrant  when 
this  may  be  promptly  done.  State  v. 
Koane,  2  Dev.  58;  BrucKway  v.  Crawford, 
8  Jones.  (N.  C.)  433;  State  v.  Bryant.  65  N. 
C.  327;  State  v.  Shelton,  79  N.  C.  6(6;  Neal 
V.  Joyner,  89  N.  C.  287;  1  Hale,  P.  C.  587, 
588;  1  Chit.  Crim.  iJaw,  17  etseq.;  4BL 
Comm.  298. 

It  is,  however,  insisted  witb  great  earn- 
estness that  the  statute  (Code,  §  1125J  con- 
ferred upon  the  justice  of  the  peace  power 
to  summon  the  prisoner  to  arrest  the  de- 
ceased, as  he  undertook  to  do.  We  think 
this  contention  is  unfounded;  that  it  is 
not  warranted  by  a  just  interpretation  of 
tbe  statute,  or  by  tbe  facts  of  tbe  case. 
The  section  ot  the  statute  cited  provides: 
"  Every  person  summoned  by  a  judge,  jus- 
tice, mayor,  intendent,  chief  officer  of  any 
Incorporated  town,  sheriff,  coroner,  or 
constable,  to  and  in  suppressing  any  riot, 
rout,  unlawful  assembly,  affray,  or  other 
breach  of  the  peace,  or  to  aiTest  the  per- 
sons engaged  in  the  commission  of  sucb 
offenses,  or  to  prevent  the  commission  of 
any  felony  or  larceny  whlcb  maybe  threat- 
ened or  begun,  shall  do  so."  This  provis- 
ion has  reference  to  cases  when  the  offenses 
mentioned — not  every  misdemeanor — are 
actually  being  perpetrated,  going  on  to 
completion;  or  where  they  are  imminent, 
about  to  be  perpetrated.  In  such  emer- 
gency, it  is  the  duty  of  tbe  officers  specified 
to  suppress  and  prevent  the  offenses,  and 
arrest  the  offenders.  In  so  discharging 
such  duties,  they  are  not  necessarily  left 
alone;  they  may  and  onght,  when  need 
be,  to  summon  any  person,  whether  then 
present  or  not,  to  aid  them.  This  statute 
makes  itimperatlve  on  tbe  person  so  sum- 
moned to  aid,  whether  he  be  present  at 
the  perpetration  of  the  offense  when  sum- 
moned or  not.  It  is  tbe  duty  ot  every  peiv 
son,  when  summoned,  to  aid  In  the  resto- 
ration and  preservation  of  thepublic  peace, 
and  to  prevent  a  breach  of  It.  As  to  those 
persons  present  when  such  offenses  are 
being  perpetrated,  it  is  their  duty  to  In- 
terfere, and.  It  need  be,  without  warrant 
arrest  tbe  offending  parties.  Code,  §  1124. 
But  it  is  no  part  of  the  purpose  of  tbe  sec- 
tion of  the  statute  above  recited  to  confer 
upon  the  offtcers  therein  specified  author- 
ity to  summon  and  empower  private  per- 
sons, after  the  offenses  mennoned  have 
been  committed,  and  the  offenders  have 
dispersed  and  gone  away,  to  go  out  after, 
and  arrest  them  without  warrant.  Tbe 
statute  does  not  so  provide  in  terms, 
nor  is  there  anything  In  it  that  can  bear 
sucb  interpretation.  Sucb  exercise  ot 
power  does  not  at  all  come  within  Its  pur- 
pose, nor  is  there  any  reason  why  It 
should.  After  the  offense,  tbe  emergency 
requiring  sucb  prompt  and  summary  ac- 
tion bad  passed  by,  and  the  justice  of  the 
peace  or  other  proper  officer  should,  upon 
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appropriate  affidavit,  Iwue  a  state  war- 
raot  for  the  oflendera  directed  to  tb»«lier- 
iB,  or  other  appropriate  officer,  or,  if  none 
can  be  conveniently  toand,  then  to  a  pri- 
vate person,  who  would  in  that  case  thus 
be  fully  empowered  to  make  the  arrest, 
giving  notice  of  the  warrcwt,  and  his  au- 
thority. The  private  person  would  thus 
have  lilie  authority  with  the  sheriff, for  the 
specified  purpose,  and  he  might.  In  case  of 
resistance  by  the  person  to  be  arrested, 
use  such  force  as  would  be  necessary  to 
raalie  the  arrest,  but  In  case  the  latter 
should  flee,  the  offense  being  a  misdemean- 
or, be  would  not  be  Justlfled  in  kiUing  him. 
But  after  the  ottenaes — misdemeanors — 
mentioned  above  hare  beeu  committed, 
and  the  offenders  have  dispersed,  a  pri- 
vate person  has  no  authority  of  himself  to 
arrest  the  offenders  without  warrant,  as 
just  indicated,  nor  can  be  go  out  to 
make  such  arrest  by  the  mere  order  of  a 
justice  of  the  peace  or  any  other  officer. 
It  is  otherwise  as  to  felonies  actually  com- 
mitted. If  a  private  person  of  his  own 
purpose,  without  warrant,  undertakes  to 
make  an  arrest  of  a  party  guilty  of  only  a 
misdemeanor  otherwise  than  in  the  coses 
and  tn  the  way  above  pointed  out,  he  at 
once  becomes  a  trespasser,  and  the  party 
whom  he  so  undertakes  to  deprive  of  his 
liberty  may  resist  him  by  such  force  as 
may  be  necessary  to  defend  himself  suc- 
cessfully. Except  in  the  cases  ol  emergency 
pointed  out,  private  persons  should  bring 
such  offenders  to  justice,  through  the 
proper  officers  uf  the  law.  The  law  so  in- 
tends and  requires. 

In  the  present  case,  as  we  have  seen,  the 
deceased  had  participated  in  an  affray  sev- 
eral boars  before  he  was  killed,  in  which 
he  was  wounded.  That  affray  was  ended, 
and  the  deceased  had  fled  at  first  to  the 
woods.  Afterwards  he  went  to  a  house, 
and  the  Inmates  dressed  bis  wounds,  and 
be  had  started  on  his  way  home.  He  was 
not  then  committing  any  breach  of  the 
peace,  as  contemplated  by  th?  statutory 
provisions  above  recited.  The  prisoner 
pursued  him.  He  resisted,  as  he  might  do 
in  bis  defense,  unBUccessIuUy,  turned  to  fly, 
and  the  prisoner  at  once  slew  him  by  a 
pistol  shot.  The  prisoner  had  no  author- 
ity tu  arrest  him,  and  none  whatever  to 
take  Mb  life.  The  excuse  offered  is  that  a 
Justice  of  thepeace  summoned  and  ordered 
the  prisoner  to  pursue  and  arrest  him. 
Bat  the  Jostice  of  the  peace,  for  the  reason 
stated  above,  had  no  authority  to  confer 
npon  the  prisoner  such  power  to  arrest 
bim.  He  could  do  so  only  by  duly  issuing 
a  state  warrant  for  him,  directed  to  the 
prisoner  as  a  private  person,  in  the  ab- 
sence of  a  proper  officer.  After  the  affray 
was  ended,  the  Justice  of  the  peace  had 
ample  time  and  opportunity  to  issue  a 
state  warrant  for  the  apprehension  of  the 
deceased  before  he  was  slain,  and  for  the 
other  oOemders.  There  was  no  necessity 
for  tbe  unlawful  verbal  order  he  gave  the 
prisoner.  There  was  not  then  any  offense 
in  course  of  perpetration  or  imminent,  as 
contemplated  by  the  statute.  The  neces- 
sity tor  the  arrest  was  not  then  emergent. 
Tbe  mere  fact  that  the  deceased  was  a  vio- 
lent man,  and  had  a  pistol  on  his  person, 
was  no  reason  for  sending  tbe  prisoner 


without  a  warrant  to  arrest  bim.  la- 
deed,  such  fact  afforded  stronger  reason 
why  the  law  should  be  observed.  As  It 
was  not,  although  tbe  prisoner's  inten- 
tions may  have  been  sincere,  be  must  suf- 
fer for  his  grave  offense,  committed 
through  misapprehension  of  his  authority 
and  duty.  The  life  of  a  violent  man  shall 
not  be  taken  carelessly  and  reckletisly,  or 
otherwise  than  for  crime,  and  in  the  way 
provided  by  law.  The  law,  in  Its  human- 
ity, does  not  allow  human  life  tti  be  taken 
except  for  the  gravest  crimes,  and  upon 
the  most  thorough  and  solemn  scrutiny  a* 
to  the  guilt  ot'tbe  offender.  In  a  matter 
so  momentous,  all  the  essential  forms  of 
tlie  law  should  be  observed.  Judgment 
affirmed. 

Statk  v.  Nibs. 

{Supreme  Court  oj  North  CaroUna.    Dea  U, 
1890.) 

Appeal  from  superior  court.  Buncombe- 
county;  MooRii,  Judge. 

Tbe  A  ttomey  GeneraJaQd  J.  B.  Batcbelor, 
for  the  State.  .  • 

Clark,  J.  A  verdict,  like  a  Judgment, 
canuot  be  conditional.  Dpon  tbe  findinga 
of  fact,  as  returned  by  the  jury,  the  court 
should  have  instructed  them  to  render  a 
verdict  of  guilty  or  not  guilty,  accordtng- 
to  the  view  he  entertained  of  the  law  ap- 
plicable to  such  state  of  facts.  This  was- 
not  done,  and  we  have  In  the  record  a 
Judgment  without  a  verdict  to  support  It. 
This  has  been  repeatedly  held  to  be  error, 
and  was  so  held  again  in  State  v.  Moore, 
ante,  249,  and  State  v.  Monger,  ante,  250,. 
(decided  at  this  term.)    Error. 


Bat  et  a/,  v.  Wiux>xon  et  a/. 

(Supreme  Court  of  North  CoroUno.    Deo.  15, 
1890.) 

ICABRIBD  WomBK  —  COXVZTASOSB  —  EaTOPFKL — 
VbNDOB  and  VbNOBB  —  COKITBUOTIOK  OF  COS- 
TSAOT. 

L  A  feme  covert,  who  is  the  grantee  In  an. 
nnrecordeo  deed,  cannot  by  a  redelivery  thereof  to- 
the  grantor  with  a  deed,  in  which  her  husband  did 
not  Join,  divest  herself  of  the  estate  «^ch  she- 
aoqnirea  by  suoh  deed. 

8,  Baoh  reconveyance  cannot  be  supported  by 
the  fact  that  the  grantee  promised  before  her 
nuuTlage  to  reoonvey  where  such  promise  was  oral 
and  voluntary,  as  It  could  not  be  enforced. 

8.  An  unrecorded  deed  is  a  legal  conveyance, 
and,  though  it  cannot  be  read  in  evidence  until 
registered.  It  is  operative  from  Its  deliyery. 

4.  The  tact  that  suoh  feme  covert  knew  of  a. 
contract  of  sale  by  the  grantor  of  tbe  land  con- 
veyed to  her,  and  made  no  objection  thereto,  will 
not  work  an  estoppel,  especially  where  It  ap- 
pears that  she  was  ignurunt  of  ner  rights,  and 
there  Is  no  evidence  of  fraud  on  her  part. 

B.  A  contract  for  the  sale  of  land  fort8,80O- 
provided  for  the  payment  of  >1,000  in  cash,  and 
the  execution  of  a  note  fortl.SOO,  with  6  per  cent 
interest,  by  the  vendee,  who  further  agreed  to  sup- 
port the  vendor  during  his  life.  The  contract 
further  provided  tliat  the  vendor  should  pay  the 
vendee  f  138  per  year,  and  recited:  "It  being  tbe 
sum  agreed  to  at  6  per  cent  on  the  total  amount 
of  tbe  purchase  money  per  annum,  for  the  said 
lands  in  lieu  of  the  maintenance  of  the  said 
[vendor.  ] "  Held,  that  tiie  vendee  was  to  have- 
the  land  for  0,800,  charged  with  1188  per  year, 
and  was  to  be  credited  with  1138  for  his  services! 
and  ctiarges  in  maintaining  the  vendor. 
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This  l8  a  civil  action,  tried  before  Btnom, 
J.,  and  a  Jury  at  May  term,  1890,  of  Aehe 
superior  court.  Tbe  action  is  brought  by 
certain  lieirs  at  law  of  one  John  Dick- 
flon,  and  they  allege  that  the  defendant 
Wllcozon,  (who  married  Elizabeth,  a 
daughter  of  said  John,  and  who,  with  an 
infant  slater,  la  a  lefendant,)  having 
moved  with  his  wife  to  the  houae  of  said 
John;  (who  lived  alone,)  procured  from 
him  by  fraud  and  undue  Influence  a  con- 
tract for  the  aale  of  certain  land.  In  the 
coarse  of  tbe  trial,  they  abandoned  the 
charge  of  fraud  and  relied  upon  their  alle- 
gation that  there  was  a  large  balance  due 
upon  said  contract,  and  asked  judgment 
for  the  same.  The  defendant  Wllcoxon 
denied  the  fraud,  and  alleged  that  he  had 
paid  all  of  the  purchase  money.  Tbe  said 
4>on tract  is  aa  follows :  "  Know  all  men  by 
these  presents,  that  I,  John  Dickson,  of 
the  county  of  Aahe,  and  state  of  North 
Carolina,  am  held  and  firmly  bound  unto 
W.  K.  Wllcoxon  and  his  helra  in  the  sum 
of  four  thousand  dollars,  for  the  payment 
of  which  I  bind  myself,  my  heirs,  executor, 
and  adminlatrfator.  Signed  and  sealed 
this  tbe  nth  day  of  Feby.  1882.  Tbe  con- 
ditions of  the  above  obligation'  is  such 
that,  whereas  the  above-bounden  John 
Dickson  hath  this  day  bargained  and  sold 
and  contracted  to  sell  and  convey  unto 
VV.  K.  Wllcoxon.  and  bis  heirs  and  aa- 
eignti,  all  that  tract  or  parcel  of  lands 
whereon  he  now  lives,  In  the  county  of 
Ashe  and  state  aforesaid,  on  Buffalo  creek, 
adjoining  the  lands  of  Jacob  Graybeal, 
Mrs.  A.  C.  Davis,  James  Warren,  Wm. 
Elliott,  and  others,  for  the  snm  of  twenty- 
three  hundred  dollars,  one  thousand  dol- 
lars to  be  paid  on  or  before  the  first  day 
of  April,  1882,  and  the  said  Wllcoxon  Is  to 
execute  his  promissory  note  for  thirteen 
hundred  dollars,  bearing  interest  at  6  per 
cent,  from  tbe  first  day  of  Aprll,'1882; 
and  the  said  W.  K.  Wllcoxon  agrees  to 
maintain  and  clothe  the  said  John  Dlck- 
fion  in  a  comfortable  manner  during  his 
natural  life,  and  also  is  to  feed  and  take 
care  of  one  horse  for  the  said  Dickson: 
Now  upon  complying  with  the  above  con- 
tract on  tbe  part  of  the  said  W.  K.  Wll- 
coxon, the  said  John  Dickson  shall  make, 
or  cause  to  be  made,  a  good  deed  In  fee 
to  said  Wllcoxon,  his  heirs  and  assigns, 
to  the  above-described  premises,  and  pay 
to  the  said  W.  K.  Wllcoxon  the  sum  of 
one  hundred  and  thirty-eight  dollars  per 
year,  it  being  the  sum  agreed  to,  the  in- 
terest at  6  per  cent.,  on  tbe  total  amount 
of  the  purchase  money  per  annum,  for 
the  said  lands.  In  lieu  of  the  maintenance 
of  thesaid  John  Dickson.  Then  the  above 
obligation  Is  to  be  void,  otherwise  to  re- 
main in  toll  force  and  virtue.  John  Dicr- 
«oN.  A.  C.  McEwBN.  M.  J.  Obntry. 
The  aboTO  Interlineations  were  madeafter 
signing  by  consent  of  parties.  Attest: 
W.  H.  Gentrv.  "  Defendants  then  Intro- 
duced and  proved  theexecutlonofpaperA. 

"North  Carolina,  Ashe  county,  April  9tb, 
1885. 

"In  regard  to  tbe  contract  heretofore 
made  between  me  and  W.  K.  Wllcoxon,  it 
is  and  wan  a  part  of  the  same  that  I  waa 
to  pay  all  doctor  bills,  for  medical  atten- 
tion that  I  might  need  while  I  live,  and,  If 


I  fail  to  keep  my  health  and  strength  aa 
I  have  at  the  time  the  trade  waa  made, 
and  I  become  so  that  I  raqnire  more  wait- 
ing on  in  my  old  age,  then  Wllcoxon  was 
and  la  to  be  paid  well  for  the  same  in  a 
final  settlement  of  my  attain,  aad  to  re- 
tain a  proper  sum  out  of  what  be  may 
owe  me  for  tbe  land  at  that  time. 

hu 
"John    X    Dickson. 
mark 

"Witness:    J.  W.  Toon.     March   80th. 
1885." 

Defendants  contended  that  the  proper 
construction  of  thecontract  between  Dtek- 
son  and  Wllcoxon  was  "that  tbe  said 
John  Dickson  was  to  pay  the  defendant 
W.  K.  Wllcoxon  the  sum  of  $138  per  an- 
num for  his  maintenance  and  keeping  his 
horse,  and  that  the  said  sum  was  to  be 
deducted  annually  from  the  f  1,300  from  tbe 
date  of  the  contract  nntll  the' death  ot 
John  Dickson,  and  that.  In  addition  to 
this,  the  said  note  of  f  1,900  was  to  draw 
no  interest. "  Tbe  court  held,  and  told  de- 
fendants' counsel  at  this  stage  of  the 
trial  that  he  would  so  instruct  the  ]ary. 
that  the  proper  meaning  of  the  said  in- 
strument was  that  Wllcoxon  was  to  have 
the  use  of  the  land,  and  was  to  pay  no  in- 
terest on  the  f  1,.300  for  the  maintenance  of 
John  Dickson  and  his  horse,  and  defend- 
ants excepted.  Defendants  then  intro- 
duced W.  H.  Gentry,  as  a  witness,  tv ho 
testified  that  he  drew  the  contract  be- 
tween John  Dickson  and  Wllcoxon.  De- 
fendants then  insisted  there  was  a  latent 
ambiguity  in  the  contract,  and  proposed 
to  ask  this  witness  the  following  qnes- 
tlon:  "Was  not  the  $138  per  annum  the 
estimate  placed  by  the  parties  npon  tbe 
keeping  of  Dickson  and  bis  horse,  and  was 
It  not  farther  nnderstood  that  this  $138 
per  annam  was  to  be  applied  as  a  credit 
on  the  note  of  $1,800."  Objection  by 
plain  tIR,  upon  the  ground  it  was  a  patent 
defect,  and  parol  testimony  was  incom- 
petent to  alter  or  explain.  The  court 
so  held;  construed  the  instniment  as 
above  stated ;  sustained  plaintilfs'  objec- 
tions, and  defendants  excepted.  Tbe  Jury 
found  that  $1,800  of  the  purchase  money 
had  been  paid,  (tbe  adminlstratorot  Dick- 
son was  made  a  party  defendant.  It  being 
alleged  that  he  was  in  collaaion  with  said 
Wllcoxon,  and  had  refused  to  sue.)  Said 
defendant,  for  a  further  defease,  alleged 
that  at  the  time  ot  said  contract  tbe  said 
Dickson  had  only  a  life-estate  in  said  land, 
and  that  the  reversion  belonged  to  hia 
(Wllcoxon's)  wife,  who  is  the  defendant 
Elizabeth.  The  said  Elisabeth  claimed 
the  land  under  a  deed  executed  to  her  by 
her  father,  the  said  John,  before  her  mar^ 
riage,  and  before  the  execution  of  tbe  said 
contract.  It  appeared  that  in  July,  lft78, 
John  Dickson  executed  a  deed  in  tee  (re- 
serving a  life-estate)  to  thesaid  Elisabeth 
of  a  nart  of  the  land  embraced  in  tbe  said 
contract  of  sale.  The  said  Glitabetb  was 
then  living  with  her  said  father,  and  was 
unmarried.  The  Jury  found  that  there 
was  no  consideration  tor  the  deed.  There 
was  evidence  tending  to  show  that  on  the 
morning  of  her  marriage,  in  January, ]>$79, 
she  verbally  agreed  to  reconvey  the  said 
land  to  her  father,  and  to  redeUver  tlie 
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deed  to  hiiQ<  In  coDBeqaenee  ot  advlcoi 
she  declined  to  perforin  this  agreement; 
bat  abont  a  month  after  the  marriaKe,  in 
purtiuance  of  said  verbal  agreement,  she 
banded  the  deed  back  tp  her  father,  and 
executed  a  reconveyance'  of  thu  land.  Her 
husband  did  not  Join  in  the  deed,  nor  was 
her  privy  examination  taken.  Neither  is 
it  found  that  he  consented  to  the  redellv- 
ery  of  the  deed,  or  that  said  reconvey- 
ance and  redelivery  was  made  upon  any 
consideration.  It  seems  that  at  some 
date  (Elisabeth  says  aboat  two  years  be- 
fore the  reconveyance,  etc)  lier  father 
had  given  her  a  tract,  with  f300,  called 
the  "Dog  Creek  Land."  This  land  does 
not  appear  to  be  embraced  in  the  contract 
of  sale,  and  is  not  found  to  be  a  consider- 
ation for  the  aforesaid  agreement  and 
conveyance.  ESltabeth  and  her  husband 
hare  been  lu  possession  of  the  whole  tract 
sincetbe  death  of  John  Dickson.  The  deed 
which  Kllsabeth  had  redelivered  to  her 
father  was  found  among  bis  papers,  and 
waH  regrlstered  by  her  after  the  commence- 
ment of  this  suit. 

The  following  is  the  Judgment,  and  this 
embodies  the  issues  and  the  findings  of  the 
]ary:  This  case  coming  on  to  be  heard 
upon  the  pleadings, admlsaions  of  the  par- 
ties, and  the  following  issues,  which,  with 
the  responses  thereto,  are  as  follows: 
"(1)  Did  John  Dickson  convey  to  his 
dangbter  Elisabeth,  l>efore  her  marriage 
with  the  defendant  Wllcozon,  a  part  of 
the  land  In  dispute,  without  any  consider- 
ation? Answer.  Yes.  (2)  Did  the  said 
Elizaheth,  before  her  marriage,  consent  to 
give  back  and  surrender  the  title  to  the 
land  to  her  father?  A.  Yes.  (3)  Did  the 
said  Elisabeth,  after  her  Inarrlage,  and  in 
pursuance  of  her  agreement  to  iw.oavey 
to  her  father  made  before  her  marriage,  lu 
writing,  reconvey  the  land  to  her  fatlier, 
her  bosband  not  Joining  in  the  convey- 
ance, and  without  privy  examinatiou? 
A.  Yes.  (4)  Did  her  husband,  Wllcoxon, 
know  at  the  time  of  his  purchase  that  his 
wife  had  a  deed  to  thu  land,  and  bad  re- 
conveyed  it  to  said  Dickson?  A.  Yes.  (5) 
Is  the  claim  of  the  plalntlS  as  to  the  thir- 
teen hundred  dollars  barred  by  thestatute 
of  limitations?  A.  Mo.  (8)  Did  the  said 
Dickson,  before  he  conveyed  the  land  in 
controversy,  convey  to  his  daughter  Eliza- 
beth the  Dog  Creek  land,  without  consid- 
eration, and  does  she  still  retain  title  up 
to  this  time?  A.  Yes.  (7)  What  Is  the 
▼aloe  of  the  Dog  Creek  land?  A.  Three 
hundred  dollars.  (9800.)  (8)  What  amount 
has  the  said  Dickson  advanced  to  hia  oth- 
er children?  A.  We  don't  know.  (9) 
What  portion  of  the  twenty-three  hundred 
dollars  which  Wllcoxon  contracted  to  pay 
for  the  land,  has  been  paid  by  him?  A. 
Thirteen  hundred  dollars,  ($1,300.)  (10) 
Was  John  Dickson  Indebted  at  the  time  ot 
bis  death?  A.  Yes.  (This  finding  was  set 
aside,  without  objection.)  (11)  Did  the 
plaintiffs  or  any  of  them  demand  of  War- 
i-en,  the  administrator,  to  bring  suit  for 
settlement  of  the  Indebtedness  ot  Wllcox- 
on. before  bringlngthis  suit?  A.  Yes.  (12) 
Did  he  refuse  ana  decline  to  bring  said 
snit.  A.  Yes.  (18)  Was  there  collusion  be- 
tween Wllcoxon  and  Warren,  administra- 
tor of  Dickson,  touching  the  collecting  ot 


the  debt,  sued  on  by  plaintiffs  in  this  case? 
A.  No. "  And  it  being  further  admitted  by 
the  parties  that  neither  the  deed  to  the 
Dog  Creek  land  nor  that  made  to  the  de> 
fendant  Elizabeth  to  a  part  of  the  home 
tract  was  registered  until  after  the  bring- 
ing of  this  action,  and  It  also  appearing, 
and  being  admitted,  that  the  said  John 
Dickson  died  on  the  26th  day  of  April,  1886, 
it  is  now  considered  by  the  court  that  the 
plaintiOs  recover  of  the  defendantWilcox- 
on  the  sum  of  twelve  hundred  and  forty- 
five  dollars  ($1,246.)  of  which  sum  one  thou- 
sand dollars  ($1,000)  is  principal,  and  two 
hundred  and  forty-five  dollars  ($245)  Is 
interest,  with  interest  on  said  principal 
sum  from  the  first  day  of  this  term  until 
paid.  And  it  farther  appearing  to  the 
court  that  the  deed  executed  by  the  said 
John  Dickson  to  the  defendant  Elizabeth 
conveys  only  a  part  of  the  home  tract, 
which  said  deed  is  registered  in  Book  G.  G. 
page  493,  and  to  which  reference  is  hereby 
made  for  greater  certainty;  and  It  also 
appearing  that  the  contract  between  the 
said  John  Dickson  and  defendant  Wllcox- 
on obliges  the  said  Dickson  and  his  heir» 
to  convey  the  entire  tract  to  the  said  Wll- 
coxon and  his  heirs. — It  is  ordered,  ad- 
judged, and  decreed  that  tiie  amount  of 
said  Judgment,  principal,  and  interest  Is 
a  Hen  upon  the  entire  tract  of  land,  em- 
braced in  both  deed  and  contract  above 
recited ;  but  the  court,  marshaling  the 
said  securities  according  to  equity  and 
good  conscience,  doth  decree  that  that 
part  of  said  home  place  embraced  in  the 
said  contract  with  Wllcoxon,  and  not  em- 
braced in  the  deed  to  the  defendant  Eliza- 
beth, be  first  sold  at  the  court-house  door 
in  the  town  of  Jefferson,  to  the  highest 
bidder  fur  cash,  and  if  the  propeeds  should 
fail  to  satisfy  the  said  debt  and  costs,  that 
then,  so  much  ot  the  residue  of  the  home 
tract  as  may  be  necessary  to  satisfy  the 
remainder  of  the  debt  and  coats  be  sold. 
It  is  further  ordered  and  decreed  that 
Thus.  K.  Miller,  sheriff  of  Ashe  county, 
be  appointed  a  commlsslouer  to  sell  said 
lands,  according  to  this  decree,  and  that 
he  advertise  the  same,  as  required  by  law 
as  to  other  sales,  and  make  due  return  to 
the  next  August  term  of  this  court.  No 
advertisement  to  be  made  until  after  ex- 
piration of  30  days.  And  it  is  further  con- 
sidered by  the  court  that  as  to  issue  No. 
10,  In  which  the  Jury  find  that  said  estate 
was  indebted,  there  was  no  evidence  to 
support  the  affirmation  of  said  issue  and 
that  the  same  was  contrary  to  the  In- 
structions of  the  court,  and  the  same  !» 
set  aside  and  withdrawn.  It  Is  further 
considered  by  the  court  that  the  defend- 
ants pay  the  costs  of  this  suit  to  be  taxed 
by  the  clerk,  and  this  cause  ip  continued 
for  the  report  of  the  said  commissioner, 
and  for  further  directions. 

J.  F.  Siorpbew  and  W.  B.  Bower,  for 
appellant.    QutDCj  F.  iVea/,  for  appellee. 

Shbpbbbd,  J.,  (after  stating  the  fketa  a» 
above.)  1.  As  the  plaintiffs  have  aban- 
doned their  allegation  that  the  contract 
of  sale  was  obtained  by  fraud,  and  as 
they  are  now  seeking  to  enforce  the  same 
by  collecting  the  balance  of  the  purchase 
money,  it  is  necessary  to  Inquire  whether 
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they,  as  the  heirs  at  law  of  John  Dickson, 
the  vendor,  can  perform  the  said  contract 
by  execntlng^a  title  to  the  lands  mentioned 
therein  to  the  defendant  Wllcoxon,  the 
vendee.  This  is  important,  for  If,  as  is  al- 
leged, there  is  failure  of  title  as  to  a  part 
ot  the  land,  the  Judgment  of  the  court 
must  be  so  modlfled  that  there  may  be  an 
eqnitable  adjustment  between  the  parties. 
The  said  Dickson,  in  July,  1878,  conveyed 
a  part  of  the  land  to  his  daughter,  the  de- 
fendant Elizabeth,  who  is  the  wife  of  the 
defendant  Wllcoxon,  and  the  question  is 
whether,  at  the  time  of  the  execution  of 
thecontract  of  sale,  she  had  reconveyedor 
in  any  way  surrendered  her  estate  in  the 
same  to  her  father.  The  deed  had  not 
been  registered,  and  on  the  morning  of 
lier  marriage,  In  January,  1879,  she  prom- 
ised her  father  to  reconvey  the  land,  and 
to  redeliver  the  said  conveyance.  Upon 
being  further  advised,  she  declined  to  per- 
form her  promise,  and,  as  there  is  no  find- 
ing that  it  is  bused  upon  any  considera- 
tion whatever,  (the  Dog  Creek  tract  not 
being  connected  with  this  transaction,) 
it  is  entirely  clear  that  it  cannot  be  en- 
forced, and  that  it  did  notin  the  least  affect 
any  Interest  which  she  had  acquired.  It 
appears,  however,  that  after  her  mar- 
riage, in  pursuance  of  the  said  promise, 
she  executed  a  deed  reconveying  the  land 
to  her  father,  and  also  surrendered  to  him 
the  deed  which  he  had  delivered  to  her. 
This  was  also  without  consideration,  and 
there  was  no  Joinder  of  her  husband  in  the 
conveyance,  nor  was  she  privily  examined 
as  to  its  execution.  As  the  agreement 
made  before  the  marriage  was  oral  and 
voluntary, it  could  not  have  been  enforced 
against  the  wife,  and  its  subsequent  per- 
formance can,  fur  that  reason,  derive  no 
support  therefrom.  Beyond  all  question, 
the  reconveyance  without  privy  examina- 
tion or  the  Joinder  of  the  husband  was 
▼old,  and  the  point  to  be  determined  is 
whether  a  married  woman,  who  is  the 
grantee  In  an  unrecorded  deed,  can,  by  the 
sole  and  independent  act  of  redelivery  of 
the  deed,  practically  convey  the  interests 
lu  land  which  she  has  acquired  under  the 
same.  If  the  unrecorded  deed  conferred 
upon  her  an  estate  in  the  land,  either  legal 
or  equitable,  it  is  plain  that  there  Is  but 
one  way  by  which  she  can  convey  it,  and 
that  is  by  deed  and  privy  examination, 
with  the  Joinder  of  the  hnsband.  It  is  a 
well-recognized  principle  that  the  law  will 
not  allow  that  to  be  done  indirectly  which 
It  has  forbidden  to  be  done  directly ;  and 
If  a  married  woman  can,  by  the  simple  re- 
delivery of  her  unrecorded  deeds,  prac- 
tically convey  her  equitable  estates  in  real- 
ty, the  very  disability  which  the  law  has 
imposed  will  to  a  greatextentbe  removed, 
and  the  safeguards  which  it  has  carefully 
thrown  around  her  be  broken  down  and 
abrogated.  Itiscontended, however, that 
an  unrecorded  deed  confers  no  estate,  and 
that  It.  amounts  to  no  more  than  a  mere 
executory  contract.  This,  In  our  opinion, 
is  a  misconception  of  the  law ;  for  it  la 
well  established  that  such  a  deed  is  "a 
legal  conveyance,  and  although  it  cannot 
be  proven  in  evidenceuntil  it  be  registered, 
and  therefore  it  Is  not  a  present  legal  title. 
It  has  as  a  deed  an  operation  from  Its  de- 


livery." RuFFTN,  C.  J.,  in  'WWker  V.  Col- 
traine,  6  Ired.  Eq.  70.  "It  may  (says  the 
same  high  authority)  be  set  up  in  equity, 
whether  voluntary  or  for  value,  and  by  It 
such  an  estate  is  conferred  as  may  be  sold 
under  execution,  and  this  even  before  the 
€M!t  of  1812."  Price  v.  Sykes.  1  Hawks, 
87.  Its  owner  Is  a  tenant  of  the  treefaotd, 
and  a  recovery  under  a  pneeipe  against 
him  would  be  good,  and  his  widow  may 
be  endowed  in  the  same.  Morris  v.  Ford, 
2  Dev.  Eq.  412.  Such  a  grantee  is  al^o 
aeemed  in  e<inity  to  be  seised  of  an  equita- 
ble freehold.  Austin  v.  King,  91  N.  C.  286. 
Elizabeth,  then,  having  an  estate  In  the 
land,  could  not  after  her  marriage  do  any 
act  which  would  in  effect  divest  such  estate 
without  privy  examination  and  the  Join- 
der of  her  husband.  Such  was  held  to  be 
the  law  by  the  supreme  court  of  New 
Jersey  in  Wilson  v.  Hill.  18  N.  J.  Eq.  143, 
and  the  decision,  we  think,  is  well  support- 
ed by  reason  as  well  as  the  general  pol- 
icy of  the  law  as  to  the  disabilities  of  ft/nes 
covert.  In  that  case,  apart  from  the 
peculiar  circumstances  surrounding  the 
transaction,  the  court  laid  down  the  prin- 
ciple that  the  voluntary  surrender  of  an 
unrecorded  deed  by  a  married  woman,  nn- 
accoir.panied  by  deed  and  privy  examina- 
tion, was  ineffectual  to  divest  her  estate. 
Such  a  surrender  could  have  been  made  by 
Elizabeth  while  she  was  a  feme  sole.  (Aus- 
tin V.  ^Ing,  supra,  and  the  cases  cited ;) 
but  we  are  very  sure  that  her  capacity  to 
do  so  ended  when  the  disabilities  of  cov- 
erture attached.  It  would  seem  strange 
Indeed  if  a  /feme  covert  could  by  her  inde- 
pendent act  divest  herself  of  her  real  prop- 
erty when  she  js  incapable  of  assigning 
her  chattels  without  the  written  consent 
of  her  husband.  It  is  true  that  the  defend- 
ant Elizabeth  knew  of  the  contract  of  sale, 
and  made  no  objection;  but  it  is  well  set- 
tled that  such 'passive  conduct  cannot  es- 
top a  married  woman,  (Weatbersbee  v. 
Farrar,  97  N.  C.  Ill,  IS.  E.  Rep.  616 :)  and 
especially  Is  this  so  where  It  appears  that 
she  was  entirely  Ignorant  of  her  rights, 
and  where  there  Is  nothing  to  show  any 
fraudulent  purpose  on  her  part.  We  bold, 
therefore,  that  Elizabeth  has  never  parted 
with  the  estate  which  she  acquired  under 
the  deed  of  the  father,  and  this  instrument, 
being  now  registered,  confers  npon  her 
the  legal  title  to  the  land  described  there- 
in. 

2.  As  the  case  must  be  remanded  for  an 
adjustment  of  the  equities  growing  oat  of 
the  partial  failure  of  title,  and  Inasmach 
as  we  are  not  informed  whether  the  defend- 
ant desires  to  rescind  the  contract,  or 
have  Itenforced  as  to  the  other  part  of  the 
land,  we  do  not  feel  warranted  In  passing 
upon  questions  which  may  contingently 
arise  hereafter.  We  think,  however,  that 
it  is  proper,  in  aid  of  the  further  proceed- 
ings, that  we  should  construe  the  contract 
of  sale,  the  terms  of  which  are  seriously 
disputed  by  the  parties.  The  true  con- 
struction, wethink, is  this:  It  was  at  first 
agreed  thatDlckson  would  sell  the  land  to 
Wllcoxon  for  f  2,300,  $1,000  to  bo  paid  1st 
April,  1882,  and  the  balance  by  note  for 
$1,300,  with  interest  at  6  per  cent,  from 
April  1, 1882,  and  Wllcoxon  was  to  main- 
tain Dickson   in  the  manner  prescribed. 
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There  Ib  lytliing  ambiKDonsta  tbie;  bat 
it  waa  foHber  agreed  that  Wilcoxon 
should  pay  DickBon  f  188  per  annum.itbelns 
thelnterestat  6  per  cent,  perannum  on  the 
total  amount  of  the  purchase  money  tor 
said  land.  In  lieu  of  the  maintenance,  etc., 
and  this,  fairlyconstraed,  we  think,  means 
that  Wilcoxon  was  to  have  the  land  for 
f  2,300,  charged  with  f  138,  (the  annnal  In- 
tereiit  thereon,)  and  that  he  was  to  be 
credited  with  f  188  (equal  to  the  interest) 
aa  tbe  measure  of  the  value  of  the  serTices 
and  charges  of  Wilcoxon  In  the  mainte- 
nance, etc.,  of  Dickson.  Had  there  been  no 
failure  of  title,  the  account  should  have 
been  so  stated  as  to  charge  Wilcoxon 
with  f  2.800,  and  f  188  annually,  (the  inter- 
est thereon,)  and  credit  htm  with  f  138  an- 
nually, (the  stipulated  value  of  Dickson's 
maintenance,)  and  with  any  sums  that 
may  bave  been  paid  on  the  purchase  mon- 
ey, with  Interest  thereon  to  the  death 
of  Dickson,  and  the  amount  due  Dickson's 
estate  would  have  been  the  balance  found 
to  be  due  at  Dickson's  death,  with  Interest 
at  6  per  cent,  from  the  date  of  that  event. 
It  is  hardly  necessary  to  cite  authority  in 
support  of  the  ruling  of  his  honor  rejecting 
the  oral  testimony  varying  tbe  terms  ol 
the  said  contract.  The  Judgment  is  set 
aside  and  the  cause  remanded,  to  the  end 
that  further  proceedingrs  maybe  had  look- 
ing to  an  equitable  adjustment  of  the 
rights  of  the  parties.  Modified  and  re- 
manded. 


Hester  v.  Mcllkn. 

iSwpreme  Court  of  North  CaroUna.    Deo.  16, 
1890.) 

liUOTATiox  ov  AoTioj;e— Si.A]n>BB  —  AmNOKBira 

OV  CoKPtiAIRT. 

Whare  the  original  complaint  for  slander 
•Ueged  that  the  words  were  uttered  more  than  six 
months  before  snit,  an  amended  complaint  for 
other  words  uttered  within  that  time,  but  more 
than  aix  months  before  the  amendment,  must  be 
treated  as  the  oonunencemeut  of  a  new  suit,  and 
the  cause  of  aotion  is  twrrea;  Code  Civil  Proo.  N. 
'C.  I  157,  providing  that  an  action  for  slander 
must  be  oroocht  inthln  six  months. 

Tills  was  civil  action  to  recover  dam- 
ages for  alleged  slander,  tried  before 
Bbown,  J.,  at  thefall  term,  1890,  of  the  su- 
perior court  of  Lincoln  county.  The  state- 
ment of  case  on  appeal  is  as  follows: 
"Upon  the  trial  it  was  admitted  by  coun- 
sel that,  in  the  original  complaint,  tbe 
pialntlD  bad  complained  and  alleged  a 
cause  of  action  for  words  uttered  by  the 
defendant  in  April,  1888,  to  which  the 
defendant  answered,  and  duly  plcadud  the 
statute  of  limitations^  Tbe  summons  is 
■dated  and  was  issued  January  20, 1889. 
At  spring  term,  1890,  the  plaintiff  applied 
to  the  court  for  general  leave  to  amend 
the  complaint,  the  defendant  objecting. 
Leave  to  amend  was  granted.  On  April 
19, 1890,  the  plaintiff  filed  an  amended  com- 
plaint, setting  up  a  cause  of  action  for 
-other  words  uttered  by  the  defendant  on 
another  occasion,  to-wit,  on  September 
14. 1F88.  The  defendant  filed  answer  plead- 
ing statute  of  limitations.  The  court  held 
that  upon  tbe  amended  complaint, setting 
fortii  a  new  cause  of  action,  the  plea  of 
the  statute  sbonld  be  sustained,  and  inti- 


mated that  the  Jury  would  be  Instructed, 
upon  the  facts  admitted  and  above  set 
forth,  to  find  the  issue  as  to  the  statute 
of  limitations  In  favor  of  the  defendant; 
whereupon  tbe  plalntlfl  submitted  to  a 
nonsuit  and  appealed." 
W.  A.  Hoke,  for  appellee. 

Davis,  J.,  (after  ftating  tbe  facta  aa 
above.)  By  section  157  of  the  Code,  "an 
action  for  slander''must  be  brought  with- 
in six  months.  In  tbe  case  before  us  tbe 
summons  was  issued  tbe  21st  of  January, 
18S9.  Tbe  first  complaint  alleged  a  cause 
of  action  for  words  uttered  in  April,  1888, 
more  than  six  months  b^ore  the  summons 
was  issued,  and  was  barred.  At  spring 
term,  1890,  leave  was  granted  to  the  plain- 
tilT  to  amend  his  complaint,  the  defendant 
objecting,  and  on  thel9tb  of  April,  1890, 
be  filed  an  amended  complaint  setting  up 
a  cause  of  action  for  other  words  uttered 
by  the  defendant  on  September  14, 1888, 
"within  six  months"  of  the  Issuing  the 
summons,  but  more  than  18  months  before 
the  filing  of  the  amended  complaint.  This 
cannot  be  done  without  the  consent  ct 
parties;  for,  while  tbe  power  of  the  courts 
to  allow  amendments  in  furtherance  of 
justice  is  a  very  broad  one,  It  has  Its  limit- 
ations, and  after  the  action  is  commenced 
nnd  the  complaint  is  filed,  as  was  said  by 
tbe  present  chief  justice  in  State  v.  Turner, 
9«  N.  C.  421,  2  8.  E.  Rep.  51,  "only  such 
amendments  as  to  parties  or  the  cause  of 
the  action  may  be  made  as  its  nature  and 
scope  warranted.  Amendments  in  this 
respect  must  be  such,  and  only  such,  as 
are  necessary  to  promote  the  completion 
of  the  action  begun. "  In  the  present  case 
the  action  begun,  as  set  out  in  the  first 
complaint,  was  for  words  spoken  In  April, 
1888.  The  amended  complaint  sets  out  a 
new  and  distinct  cause  of  action  for  other 
words  spoken  in  September,  1888,  and,  as 
to  tbe  latter,  new  and  distinct  cause  of 
action,  the  amended  complaint  must  be 
treated  as  the  beginning  of  the  action. 
Ely  V.  Early,  94  N.  C.  1;  State  v.  Turner, 
supra :  Bobbins  v.  Harris,  96  N.  C.  567,  2 
S.  E.  Rep.  70;  and  the  cases  cited  In  them. 

There  is  no  error. 


Simpson  t.  Simpson  et  at. 

(Supreme  Court  (tf  North  CaroUna.    Dec.  S3, 
1880.) 

MoBTOAOBS— Fbobatb— WiTmasBs— -BioHis  or 
HoBTOAeaBS. 

1.  In  an  action  to  recover  laud  claimed  by 
plaintUCs  by  virtue  of  a  mortgage,  where  the  fact 
of  theexeontlon  of  tbe  mortgii^,  or  of  its  probate, 
is  not  denied,  an  objection  to  the  sufficiency  of 
the  probate,  on  the  gronnd  of  a  variance  In  the 
name  of  a  subscribing  witness  as  attached  to  the 
mortgage^  and  as  it  appears  in  the  certificate  of 
probate,  is  properly  overruled. 

2.  In  such  action  where  tbe  mortgagor  Is 
dead,  one  of  the  plaintiffs,  who  was  one  of  the 
mortgagees,  is  not  competent  to'testify  as  to  how 
much  has  been  paid  on  tbe  mortgage  debt,  as 
tills  involves  a  transaction  with  a  decedent  with- 
in the  inhlbiUon  of  Code  H.  C.  SS  680,  69a 

8.  It  appeared  that,  at  a  sale  of  the  land  by 
the  mortgagees,  it  was  bid  off  by  a  certain  per- 
son at  the  request  of  and  for  one  of  the  mort- 
gagees; that  the  mortgagees  then  made  a  deed  of 
the  land  to  another  person,  wbo  sabsequently 
oonreyea  it  without  consideration  to  the  wife  of 
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•tush  mortgagee.  Held,  that  defendant  was  enti- 
tled t»  have  the  court  Instruct  the  Jury  that,  if 
the  liuid  was  bid  off  under  an  agreement  between 
the  bidder  and  a  mortgagee  prior  to  the  sale, 
nothing  passed  thereby. 

4.  Am  action  by  suoh  uartga|^  and  his  wife 
to  recover  possession  of  the  luia  from  heirs  of 
the  mortgagor  In  which  plaintiff's  claim  by  vir- 
tue of  the  wife's  title  only,  and  demand  no  other 
relief  tiian  recovery  of  possession  and  damages  for 
detention,  and  in  which  they  deny  defenaanta' 
claim  that  they  are  entitled  to  have  the  land  sold 
under  the  mortgage,  cannot  be  treated  as  an  ac- 
tion to  foreclose. 

6.  A  judgment  for  recovery  of  possession  by 
the  /erne  plaintiff  and  that  defendants  be  de- 
clared trustees,  etc.,  and  the  land  sold,  is  a  judg- 
ment for  both  plaintiffs  in  oonflicting  aspects, 
and  is  erroneons. 

Civil  action  to  recover  land,  tried  before 
MacKar,  J.,  at  tall  term,  1887,  of  tbe  ru- 
perior  court  of  Union  county.  The  plain- 
tUts  claini  titlederl  ved  from  Isaac  Simpson, 
by  vlrtao  of  a  mortgage  deed  executed  by 
bim  to  W.  F.  Lemond  and  W.  L.  Simpson 
on  tbe  12tb  of  September,  18.^0,  and 
tbronsb  mesne  conveyances  to  the  feme 

glainatf.  Tbe  defendants  claim  title  as 
eirB«t  law  of  Isaac  Simpson,  and  allege 
tbe  payment  of  the  deot  secured  by  tbe 
mortgage  deed  and  a  reconveyance.  Tbey 
also  rely  upon  tbe  lapse  of  time  and  the 
statute  of  limitations.  Tbey  also  deny 
the  validity  of  tbe  deeds  under  wtaich  plain- 
tiffs claim,  and  InsiBt  that  they  (defend- 
ants) have  title  to  the  land,  and,  if  not, 
tbey  are  entitled  to  have  It  sold  under  the 
mortgage  to  pay  any  sum  that  may  be 
due  on  tbe  debt  secured  thereby,  and  have 
tbe  balance  paid  over  to  them,  etc.  Tbe 
plaintiffs  reply,  denying  the  averments  in 
tbe  answer,  and  asserting  the  validity 
of  the  deeds  under  which  they  claim.  The 
following  issues  were  submitted : 

"(1)  Are  the  plaintiffs  the  owners  aud 
entitled  to  the  possession  of  the  land  de- 
scribed In  the  complaint?  (2)  Do  the  de- 
fendants wrongfully  withhold  the  posses- 
sion thereof  from  tbe  plaintiffs?  (3)  Has 
tbe  note  made  by  Isaac  Simpson,  W.  T. 
Lemond,  and  W.  L.  Simpson  to  Robert 
Simpson  for  $312.50,  dated  September  11, 
1859,  been  paid,  and  have  the  sureties  sus- 
tained any  loss  hy  reason  of  their  surety- 
ship? (4)  Was  the  land  described  in  the 
complaint  reconveyed  by  the  mortgagees 
to  Isaac  Simpson  or  to  defendants?" 

The  plaintiffs  introduced  tbe  following 
evidence:  (1)  A  mortgage  deed  from 
Isaac  Simpson  to  W.  T.  Lemond  and  W. 
L.  Simpson,  dated  September  12,  1859,  a 
copv  of  which  is  sent.  This  deed  recites  the 
tact  that  W.  T.  Lemond  and  W.  L.  Simp- 
son had  Indorsed  a  note  of  Isaac  Simpson 
to  Robert  Simpson  tor  tbe  snm  of  f3]2.50, 
dated  September  11, 1830,  and  the  purpose 
to  secure  the  Indorsers  "against  all  re- 
sponsibility "as  snch.and  conveys  theland 
in  dispute  to  tbe  said  Lemond  and  Simp- 
son, with  the  condltlou  that  the  deed 
shall  be  void  If  the  said  Isaac  Simpson, 
"his  beirs,  executors,  or  administrators 
shall  well  and  truly  pay,  or  cause  to  be 
paid , "  the  note  of  9812.50.  It  contains  no 
power  of  sale,  and  no  warranty  or  cov- 
enants of  any  kind.  This  deed  was  ob- 
jected to  as  evidence,"  upon  the  ground  that 
It  was  proven  by  J.  L.  Potter,  as  appears 


from  the  clerk's  certificate,  wbo  was  not 
tbe  subscribing  witness  therAo. "  (2)  A 
deed  from  W.  L.  Simpson,  surviving  mort- 
gagee, and  J.  Q.  Lemond,  executor  of  W. 
T.  Lemond,  to  W.  C.  Ogbnrn,  dated  Jane 
6, 1870,  and  registered  October  16, 1879,  tbe 
consideration  named  being  f  100.  (3)  Will 
of  W.  T.  Lemond,  duly  proved  and  re- 
corded, and  fully  empowering  execntor  to 
sell.  (4)  Qualification  of  executor  of  W 
T.  Lemond,  letters  testamentary,  etc., 
all  of  which  were  In  due  form.  J.  Q.  Lem- 
ond, a  witness  for  the  plaintiffs,  testi- 
fied :  "  I  am  one  of  tbe  executors  of  W. 
T.  Lemond.  My  co-executor  died  before 
the  mortgage  sale.  Do  not  recollect  when 
tbe  sale  was  made.  Was  present.  There 
were  two  sales,  the  last  at  the  court- 
house door.  Do  not  recollect  what  It 
was  sold  for.  Do  not  think  we  got  any- 
thing for  It.  Nothing  came  into  my  bands. 
The  estate  of  W.  T.  Lemond  is  Insolvent. 
•  •  •  This  debt  will  get  nothing.  I 
can't  say  whether  we  ever  paid  anything 
on  tbe  mortgage  debt. "  (5)  A  deed  from 
W.  C.  Ogbum  and  wife  to  W.  L.  Simpson, 
the  i^we  plaintiff,  dated  February  H. 
1878.  C6)  Record  of  Onion  county  court: 
"Robert  Simpson  vs.  Isaac  Simpson  et  al. 
Fall  terra,  1869,  Judgment  tor  want  of  an- 
swer. $468.80. "  Tbe  summons  In  tbe  case 
was  served  on  Isaac  and  W.  L.  Simpson, 
but  not  on  the  executors  of  W.  T.  Lem- 
ond. Robert  Simpson,  one  of  the  plain- 
tiffs, testified  in  his  own  behalf  as  follows: 
"Tbe  above  Judgement  was  rendered  on 
the  note  for  $312.60,  which  is  secured  by 
the  said  mortgage  to  W.  L.  Simpson  and 
W.  T.  Lemond.  Fifty  dollars  were  paid 
upon  the  said  note  before  Judgment. 
Nothing  was  paid  afterwards  until  the 
mortgage  sale  made  by  W.  L.  Simpson 
and  J.  Q.  Lemond,  Ex'rs."  To  this  an- 
swer and  the  question  which  elicited  it, 
the  defendants  objected  on  tbe  ground 
that  it  was  Incompetent,  under  section 
590  of  the  Code,  as  involving  a  transaction 
between  the  witness  and  deceased  per- 
sons ;  and  upon  tbe  further  ground  that 
the  said  note  and  mortgage  were  execut- 
ed anterior  to  August,  1868.  Objection 
overruled,  and  defendants  excited.  Wit- 
ness continuing  said:  "I  was  at  mort- 
gage sale.  S.  H.  Walknp  bid  the  land  off 
at  $100.  1  do  not  know  why  be  did  not 
take  the  deed  to  bimself.  He  bid  it  off  tor 
William  Simpson,  oneuf  tbe  trustees,  who 
told  htm  not  to  let  tbe  iand  go  for  nothing. 
I  heard  both  of  them  say  so." 

The  defendants  then  offered  tbe  follow- 
ing evidence:  (1)  Discharge  In  bankruptcy 
of  W.  L.  Simpson,  July  14, 1873.  (2)  Deed 
from  J.  J.  Hasty,  sheriff,  to  A.  J.  H«r- 
gett,  dated  April  4, 1870,  duly  r««lBtMred. 
(8)  Deed  from  A.  J.  Haisett  to  H.  P  Har- 
gett,  dated  January  1,  (June  1,)  1870,  duly 
registered.  (4)  Deed  from  H.  P.  Hargett 
to  M.  H.  Simpson,  dated  March  27, 1872, 
duly  registered.  (6)  Deed  from  M.  H. 
Simpson  to  £ A.  Simpson,  dated  Oc- 
tober 28, 1876,  duly  registered.  It  was  ad- 
mitted that  £.  A.  Simpson  was  dead  at 
the  institution  of  this  action,  and  that  tbe 
defendant  Zylphia  Simpson  Is  his  -widow, 
and  the  other  defendants  are  his  children, 
and  the  said  Evan  was  the  son  of  Isaac 
Simpson,  the  mortgagor,  and  ttaat  ail  tb» 
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deeds  offered  tn  eytdencebyplalntUtaand 
defendants  were.  In  form,  fee-simple,  and 
covered  the  land  In  dispute.  A.  J.  Hargett 
and  H.  P.  HanB»tt,  testifled,  respectively, 
that,  after  their  purchase  of  the  laud  in 
dispute,  Isaac  Simpson  remained  in  pos- 
session by  their  consent,  and  under  them 
till  the  sale  of  the  land  to  M.  H.  Simpson 
un  the  27th  of  March,  1872.  Zylphia  Simp- 
son testified  that,  after  the  sale  of  the  said 
land  to  M.  H.  Simpson,  the  said  Isaac 
Simpson  remained  in  possession,  under 
said  M.H.  Simpson,  antil  his  death  in  1875; 
that  alter  the  death  of  the  said  Isaac,  the 
said  M.  U.  Simpson  sold  the  land  to  Evan 
A.  Simpson,  who  took  immediate  posses- 
sion, and  held  and  cultivated  the  same 
till  bis  death,  since  which  time  the  defend- 
ants have  possessed  and  cultivated  said 
land  np  to  the  commencement  of  this 
suit.  March  22,  1879.  W.  C.  Ogbnm  testi- 
fied as  follows:  "I  don't  remember  being 
at  mortgage  sale.  Did  not  bid  the  land 
off,  nor  authorise  any  one  to  do  so  for  me. 
W.  Li.  Simpson  came  to  me  and  got  me  to 
let  tbe  deed  be  made  to  me.  Think  be 
mentioned  to  me  what  tbe  land  was  bid 
off  at.  Don't  remember  paying  hira  any- 
thing." H.  M.  Houston  testified  that  be 
was  assignee  in  bankruptcy  of  W.  C.  Og- 
bum.  Tbe  assigument  by  tbe  rpgister  in 
bankmptcy  of  Hie  effects  of  W.'C.  Ogbum 
made  in  the  fall  of  1876  embraced  the  land 
In  dispute,  and  it  was  sold  at  bankrupt 
sale,  and  was  bid  off  byN.  S.Ogburn  for  10 
cents.  Tbe  deed  offered  in  evidence  was 
made  to  W.  C.  Ogbuin^ay  8, 1877. 

Tbe  defendants  asked  the  following 
special  instructions :  "(1)  That  if  the  Jury 
believe  that  the  land  in  dispute  was  bid  off 
at  tbe  sale  made  by  the  trustees  of  W.  L. 
Simpson  and  J.  Q.  Liemond,  Ex're,  by  S. 
H.  Walkup  under  an  agreement  between 
tbe  said  Walknp  and  said  Simpson,  trus- 
tees, prior  to  the  sale,  and  the  deed  was 
made  by  said  Simpson  and  Lemond  to 
W.  C.  Ogbum,  to  whom  the  said  Walkup 
transfeired  bis  bid  at  the  instance  of  the 
said  Simpson,  nothing  passed  by  said  sale 
and  deed,  and  the  jury  should  find  the  1st 
and  2d  issues  in  favor  of  defendants.  (2) 
That  Inasmnch  as  there  is  no  power  of 
■ale  In  tbe  mortgage  deed  of  Isaac  Simp- 
son, *  *  *  and  nothing  has  been  paid 
by  tbe  mortgagees  on  account  of  their 
saretyship,  the  sale  under  the  said  mort- 
grage  deed  passed  nothing,  and  plaintiffs 
cannot  recover.  (8)  That  inasmuch  as 
tbe  said  mortgage  deed  was  to  indemnify 
tbe  said  trustees,  Simpson  and  Lemond, 
against  a  contingent  loss,  *  *  *  tbe 
said  tm'stees  had  no  right  to  assign  the 
said  niortgage  deed  or  transfer  the  legal 
estate  to  the  land  embraced  therein,  the 
said  mortgage  deed  being  a  mere  incident 
to  protect  tbe  said  trustees  against  an  in- 
choate liability,  and  plaintiffs  cannot  re- 
cover. (4)  That  being  an  action  to  try 
title  and  to  recover  tbe  possession  of 
land,  and  more  than  ten  years  having 
elapsed  since  the  rendition  of  tbe  judgment 
in  1868,  tbe  said  judgment  is  barred  by  the 
■tatate  of  llmitntions,  and  the  plaintiffs 
cannot  recover.  (6)  If  the  jury  believe 
tbat  tbe  defendants,  and  those  under 
whom  they  claim,  have  been  In  adverse 
possession  of  tbeland  indispnte  to  known 
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and  visible  lines  and  bonndatiee,  abd  un- 
der colorable  titla,  for  seven  continuous 
and  successive  years  next  preceding  tbe  ' 
institution  of  this  suit,  tbe  jury  should  re- 
spond '  No '  to  the  first  and  second  Issues. 
(6)  That  inasmuch  as  the  sale  of  the  said 
trustees,  Simpson  and  Lemond's  execu- 
tor, was  made  on  the  6th  day  of  June, 
1870,  and  a  deed  to  the  premises  executed 
to  W.  C.  Ogbum  on  the  same  day,  the  re- 
lation of  landlord  and  tenant,  if  it  ever 
existed,  was,  by  this  attempted  fore- 
closure, destroyed,  and  the  possession  of 
the  said  Isaac  Simpson  was  thereafter  ad- 
verse, in  the  absence  of  a  subsequent 
agreement  with  tbe  purchaser  at  said  sale. 
or  those  claiming  under  him.  (7)  Tbat 
Inasmuch  as  tbe  note  put  in  judgment  in 
1880  was  executed  in  1859,  and  tbe  execu- 
tors of  W.  T.  Lemond  were  not  served 
with  the  summons  in  said  suit  prosecuted 
to  judgment  in  1869,  the  presumption  is 
that  said  note  has  been  paid.  (8)  More 
than  ten  years  having  elapsed  since  tbe 
alleged  default  in  said  mortgage,  tbe  said 
mortgage  Is  presumed  to  ha  ve  been  sat- 
isfied, and  the  land  therein  described  is 
presumed  to  have  been  reconveyed  by  the 
said  mortagees,  and  those  claiming  un- 
der them. "  His  honor  refused  to  give  the 
instructions  asked  for  by  tbe  defendantd, 
and  instracted  the  jury  that  if  they  be- 
lieved the  testimony  tbey  would  respond 
to  the  issues  In  favor  of  the  plaintiffs,  and 
thereupon  proceeded  to  write  the  follow- 
ing responses :  To  the  first  issue,  "Yes;" 
to  the  second  issue,  "  Yes ; "  to  the  tbird 
issue,  "The  note  has  not  been  paid  in  full, 
and  there  Is  fSOO  still  due.  and  tbe  sureties 
have  sustained  no  loss;"  to  tbe  fourth  is- 
sue, "No."  To  the  refusal  to  give  the 
instructions  asked  and  to  the  instruction 
given,  the  defendants  excited.  The  de- 
tendants  also  excepted  to  "the  action  of 
bl3  honor  in  writing  tbe  responses  of  the 
jury,  save  to  the  finding  that  the  sureties 
had  suffered  no  damage  in  the  8d  issue," 
and  contended  tbat,  "  under  the  evidence 
and  the  law,  the  jury  should  have  been 
told  that  there  was  a  presumption  that 
the  note  was  paid  in  full,  but,  being  over- 
ruled in  this,  they  made  no  point  as  to  the 
amount  unpaid."  There  was  a  motion  for 
new  trial.  Motion  denied,  and  the  follow- 
ing Judgment  was  rendered:  "(1)  That 
the  ikme  plaintiff  do  recover  the  posses- 
sion of  the  lands  described  in  the  com- 
plaint of  the  defendants,  (plaintiffs;)  (2) 
tbat  the  defendants  be  and  are  declared 
to  hold  the  said  land  as  mortgagees  or 
trustees  for  tbe  payment  of  the  said  sum 
of  three  hundred  dollars,  due  the  male 
plaintiff  aforesaid;  (8)  that  G.  M.  T.  Mc- 
Canly  be  appointed  commissioner  to  sell 
the  said  tract  of  land  at  the  court-house 
in  Monroe,  as  the  law  provides,  for  sales 
by  sheriffs,  and  report  to  tbe  next  term 
of  this  court. "    Appeal  by  defendants. 

E.  C.  Smitli  and  Covtugton  &  Adama, 
for  appellants.  W.  P.  Bynam  and  Bur- 
well  &  Walker,  for  appellee. 

Davis,  J.,  (after  stating  tbe  toAla  as 
above.)  The  first  exception  is  to  the  anf- 
flciency  of  the  probate  of  the  mortgage 
deed  from  Isaac  L.  Simpson.  The  name 
of  tbe  subscribing  witness,  as  appears  at- 
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tached  to  the  deed,  was  Ivey  L.  Potter 
Simpson,  and  the  certificate  is  that  it 
was  "proved  before  me  by  Ivey  L.  Potter, 
a  subscribing  witness  thereto, "  etc.  As- 
saming  that  the  cleric,  by  mistake  or  from 
any  othercanse,  omitted  the  snruame,  the 
factum  of  the  execntlon  of  the  mortgage, 
or  of  ItH  probate  and  registration,  is  not 
denied,  and  the  objection  was  properly 
overruled.  Love  v.  Harbin,  87  N.  C.  249. 
The  second  exception  is  to  the  compe- 
tency of  the  plainttB,  Bobert  Simpson,  to 
testify  that  "fSO  were  paid  upon  the  said 
note  before  judgment.  Nothing  was  paid 
afterwards,"  etc.  The  mortgagor  and 
matter  of  the  note  was  dead,  and  we  do 
not  think  that  the  plaintiff  was  acompeten  j 
witness  to  prove,  for  any  purpose  neces- 
sary  to  support  his  action,  that  a  pay- 
ment had  been  made  or  that  none  was 
made.  They  necessarily  concerned  "  trans- 
actions" with  the  deceased  about  which 
be  could  testify  and  might  testify  differ- 
ently, if  living,  and  we  think  he  was  ren- 
dered Incompetent  as  a  wltnessfor  any  such 
purpose,  both  by  section  680  and  section 
590  of  the  Code. 

It  was  in  evidence  (the  plaintiff  Bobert 
Simpson  himself  testified)  that  a  sale  of 
the  land  in  dispute  was  made  by  W.  L. 
Simpson,  one  of  the  mortgagees,  and  J. 
Q.  Lemond.  executor  of  the  other,  and 
that  at  the  sale  tbe  land  was  bid  off  by 
S.  H.  Walkup,  for  said  William  L.  Simpson ; 
that  he  did  not  know  why  Walkup  did 
not  take  the  deed  to  himself.  It  was  fur- 
ther in  evidence  that  W.  L.  Simpson  and 
J.  Q.  Lemond,  executors,  etc.,  executed 
on  the  6th  of  June,  1870,  a  deed  to  W.  C. 
Ogbum :  that  Ogbum  was  not  at  tbe  sale, 
and  did  not  bid  off  the  land,  nor  author- 
ise any  one  else  to  bid  It  off  for  him ;  that 
"W.  L.  Simpson,  one  of  the  mortgagees, 
asked  him  to  let  the  deed  be  made  to  blm. 
It  was  so  made,  and  he  on  February  11, 
1878,  more  than  seven  years  afterwards, 
conveyed  It  to  the  feme  plaintiff;  and  that 
nothing  was  paid.  The  mortgagees  for 
whose  Indemnity  the  deed  was  made  had 
no  power  under  tbe  deed  to  sell  or  fore- 
close the  mortgage  by  sale,  public  or  pri- 
vate, and,  if  they  had,  the  evidence  tends 
strongly  to  show  mala  Sdes  in  the  sale ; 
that  there  was  In  fact  no  bona  fide  sale  to 
Walkup  or  Ogbum  who  acted  for  and  at 
the  request  of  the  mortgag:ee  Simpson. 
There  appears  to  have  been  no  considera- 
tion for  the  deed  from  the  mortgagees  to 
Ogbum,  or  from  him  to  the /erne  plaintitf, 
and  tbe  evidence  is  sufBclent  to  create 
much  more  than  a  mere  suspicion  of  collu- 
sion between  the  mortgagees  and  the 
plaintiffs,  and  the  dMendant  was  entitled, 
substantially,  to  the  first  Instruction 
asked.  We  say  "substantially,"  because 
there  is  no  direct  evidence  that  Walkup 
transferred  his  bid  to  Ogbnrn  at  the  in- 
stance of  Simpson,  though  there  Is  no  evi- 
dence of  any  bid  except  by  Walkup.  If  the 
mortgagees  had  power  under  the  mort- 

fage  to  sell,  the  effect  of  their  deed  of 
une  6, 1870,  if  made  fairly  and  without 
collusion,  would  be  to  foreclose  the  mort- 
gage, and  tbe  relation  of  mortgagor  and 


mortgagee  ceased ;  but  If  they  had  no  au- 
thority to  sell,  and   we  think   they    bad 
none,  the  legal  title  remained  in  them,  and 
the  land  could  only  be  subjected  whether 
as  a  security  for  the  payment  of  the  debt  > 
to  the  male  plaintitf,  or  in  exoneration 
of  the  sureties  thereto,  by  an  action  to 
foreclose   the   mortgage,    and    the    /^me 
plaintiff  cannot  recover  possession  of  the 
land  In  this  action.    But  It  is  iuslsted  that 
the  deeds  from  the   mortgagees   to   Og- 
bum, and  from  Ogbnrn  to  the  feme  plain- 
tiff, if  not  valid  to  pasa  tbe  title  to  ber, 
conveyed  at  least  the  naked   legal  title, 
and,  as  tbe  land  is  security  for  the  pay- 
ment of  the  male  plaintiff's  debt,  this  may 
be  treated  as  an  action  for  foreclosure  to 
pay  it.    Asanmlng  that  the   mortgagors 
could  have  transferred  to  the  male  plain- 
tiff the  legal  title  held  by  them  In  exonera- 
tion of  their  liability,  and  that  this  would 
have  pnt  the  naked  legal  title  iu  him,  and 
that,  having  the  equity  to  have  tbe  land 
applied  to  the  payment   of  his   debt,  be 
might  bring  an  action  In  his  own  name, 
without  Joining  the  mortgagees  against 
the  mortgagor  to  foreclose,  (we  do  not 
say  that  this  could  be  done,;  yet  tbat  cer- 
tainly could  not  be  done  bi  this  action. 
There  is  no  legal  title  of  any  Hort  in  tbe 
male  plaintiff,   and   this  action    Is   not 
brought  to  foreclose.    On  the  contrary, 
it  is  brought  to  recover  the  possession  of 
the  land   only,  and  that  not  upon  any 
claim  of  title  by  the   male  plaintiff,  bat 
upon  the  claim  of  title  of  tbe  iiiiue  plain- 
tiff, and  the  only  relief  demanded  la  the 
possession  of  tbe  land,  and  damages  for 
retention,  and  not  to  foreclose  tbe  mort- 
gage for  tbe  payment  of  tbe  male  plain- 
tiff's debt,  or  for  the  exoneration  of  tbe 
sureties  thereto,  who  ar3  not  parties  to 
this  action;  and,  besides  tbe  claim  of  tbe 
defendants,  set  up  in  their  answer  that,  if 
not  entitled  to  tbe  land,  they  are  entitled 
to  have  It  sold   under  tbe  mortgage,  to 
pay  any  sum  that  may  be  due,  etc.,  is  de- 
nied by  tbe  replication.    No  such  caose  of 
action   Is   alleged  by  the  complaint,   and 
there  could  be  no  such  recovery  as  that  to 
foreclose,  etc..  In  this   action.    Willis   v. 
Branch,  94  N.  0. 142,  and  eases  tbere  cited. 
The  Judgment  Is  both  for  recovery  of  pos- 
session by  the  lame  plaintiff  and  that   the 
defendants    be   declared     mortgagees    or 
trustees,  etc.,  and  tbat  tbe  land  be  sold. 
This  is  a  Judgment  for  both  of  tbe  plain- 
tiffs, in  double  and  conflicting  aspects,  and 
cannot   be   sustained.     We  tbink    tbere 
was.  in  several   aspects  of  the  case,  evi- 
dence that  should  have  been  passed  upon 
by  the  Jury  under  instructions  from   the 
court;  and  that  there  vtas  error  In  refus- 
ing the  first  and  fifth  prayers  for  instruc- 
tion, and  the  charge  as  given,  and  in  tbe 
Judgment  rendered,  and  we  need  not  con- 
sider whether,  If  in  and  action  brought  by 
tbe  male  plaintiff  to  subject  the  land  as  a 
security  for  the  payment  of  his  debt,  tbe 
statute  of  presumptions  would  bar,  and 
whether,  lu  such  an  action,  the  mortxa- 
gees  would  be  necessary  parties ;  nor  is  it 
necessary  to  consider  tbe  other  exceptions 
in  tbe  case  on  appeal.    There  Is  error. 
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8TATB  ▼.  Hoover. 

{Sttpremie  Court  of  North  CaroliUM.    Deo.  28, 
1880.) 

MAVm  AXS  BbBTAITT — KntICINS  BeBTUIT  AW1.T 
— COKBTHUCTION  0»  CONTBi.CT. 

A  oontraot  whereby  em  person  agrees  to 
cultivate  oertain  land  ot  another  and  pay  the  lat- 
ter a  stipulated  rental,  with  the  understanding 
that  he  shall  work  for  the  latter  whenever  the 
latter  needs  him,  and  he  can  leave  his  own  crop, 
creates  the  relation  of  landlord  and  tenant  and 
not  of  master  and  servant,  and  a  third  person 
who  takes  the  tenant  away  cannot  be  oonviotecl 
under  Code  N.  C.  %%  8119,  8120,  for  enticing  away 
the  servant  of  another. 

Appeal  from  criminal  court,  Mecklenbars 
coanty ;  Meargb,  Judge. 

Indictment  otStanliope  Hoover  under 
Code  N.  C.  §§  8119,  8120,  for  enticing  away 
the  servant  uf  anotlier.  Tiie  person  al- 
leged to  bave  been  so  enticed  was  one  Jacic- 
son,  who  had  entered  into  a  certain  con- 
tract with  the  prosecutor,  Steadman. 
Defendant  was  convicted,  and  appeals. 

E.  T.  Cansler,  for  appellant.  The  Attor- 
aey  General,  for  the  State. 

Clakk,  J.  The  contract,  ea  testified  to 
by  the  prosecutor,  was  as  follows:  ".Tack- 
son  was  to  cultivate  certain  ot  the  prose- 
cutor's land,  amonntlns  to  about  8  or  0 
acres,  fortlie  year  1880,  and  pay  him,  as  rent* 
al.  tbesnm  of  933,  or  one  400-1  bs.  bale  of  cot- 
ton, with  the  understanding  that  Jaclcson 
was  to  work  for  the  prosecutor  whenever 
he  needed  Jackson,  and  he,  Jackson,  could 
leave  his  own  crop,  at  60  cents  a  day. " 
We  think  the  relation  of  master  and  serv- 
ant did  not  exist,  for  the  reason  that 
Jackson  wets  not  in  the  employment  of  the 
prosecutor.  The  relation  between  them 
was  that  ot  landlord  and  tenant.  One  of 
the  terms  or  stipulations  ot  the  renting 
was  that,  in  addition  tn  the  rent  paid, 
Jackson,  whenever  at  leisure,  if  called  up- 
on by  the  landlord,  should  work  tor  him 
at  SO  cents  per  day.  It  has  been  held  that 
where  A.  employs  B.  to  labor  for  him  tor 
one  year  at  920  per  month,  and  gives  him 
the  use  of  a  dwelltag  during  the  term,  B.'s 
occupancy  of  the  dwelling  Is  that  of  a 
servant,  and  not  as  a  tenant;  and  it  he 
4|nlts  A.'s  service,  or  is  discharged,  A.  may 
enter  and  forcibly  eject  hlra.  Wood, 
Mast,  ft  8.  S  153,  and  cases  there  cited. 
The  reason  is  that  the  contract  is  that  ot 
hiring,  and  the  use  ot  the  house  Is  a  part 
of  the  hire,  or  an  incident  ot  the  contract. 
£7eonverso,  here  the  contract  is  that  of 
tenting,  and  the  promise  by  the  tenant  to 
do  labor  when  at  leisure,  if  It  Is  wanted 
by  the  landlord,  is  a  mere  incident  of  the 
contract  of  renting.  The  court  below 
erred,  therefore,  in  instructing  the  Jury 
that  "the  contract,  as  sworn  to  by  the 
prosecutor,  gave  him  the  right  to  demand 
the  services  of  Jackson  every  day  if  he 
Jhose  to,  and  the  man  who  took  himaway 
was  gollty  ot  violating  the  statute."  Er- 
ror. 

Bristol  v.  Pearson. 

{Supreme  Court  cf  North  Caroltna.    Deo.  28, 
1890.) 

Vbxsoss'  Libs— -DncHABSK. 
A  written  receipt  for  cash  and  notes  ot  the 
yoicbaser  "ia  fkll   payment"  for  froperQr,  the 


title  of  which  had  been  retained  by  the  seller 
antilMymmitof  the  purchase  money,  does  not 
operate  to  dlsoharge  the  seller's  lien  as  against 
the  purchaser's  assignee  for  creditors,  In  the  ab- 
sence of  evidence  and  a  finding  of  fact  that  the 
tcaniaotlon  was  intended  as  a  discharge. 

Appeal  from  superior  court,  Burke  coun- 
ty; BvKUM,  Judge. 

J.  B.  Batcbelor,  J.  T.  Perkins,  and  John 
Devereux,  Jr.,  for  appellant.  S.  J.  Ervtn, 
for  appellee. 

Sbkphbrd,  J.  Brem  ft  McDowell  sold  a 
certain  shaping  machine  to  Robertson, 
and,  under  the  terms  ot  the  contract  of 
sale,  (which  was  registered,)  the  title  was 
to  remain  in  tbeturmer  until  the  latter  had 
paid  the  purchase  money.  The  sum  nf 
968.88  was  paid  in  cash,  and  afterwards 
two  simple  promissory  notes  were  given 
by  the  vendee  for  the  balance  of  the  pur- 
chase money.  Thereupon  the  vendee  exe- 
cuted the  following  receipt:  "Received  ot 
J.  W.  Robertson  one  hundred  and  seven- 
ty-five dollars  in  full  payment  of  shaping 
machine  and  bits,  payments  made  as  fol- 
lows: Fifty-eight  and  83/100  dollars  cash, 
and  two  notes  ot  flfty-elght  and  88/100  dol- 
lars, payoble  August  17th,  1880,  and  the 
other  in  90  days  from  date.  This  June 
17tb,  1889."  The  notes  were  absolute 
promises  to  pay,  but  recited  that  they 
Were  given  in  part  payment  of  the  said 
machine.  The  last  note  has  never  been 
paid.  The  question  presented  is  whether 
the  taking  of  the  notes  and  the  execution, 
Of  the  receipt  had  the  effect  of  an  actual 
payment  so  as  to  vest  the  legal  title  to  the 
machine  in  the  vendee,  and  thus  deprive 
the  vendors  ot  their  lien.  The  referee  does 
not  find  that  such  was  the  intention  of 
the  parties,  but  be  concludes,  as  a  matter 
of  law,  from  the  facts  which  we  have  sub- 
stantially stated,  that  the  title  passed, 
and  the  lien  was  discharged. 

"It  may  now  be  regarded  as  a  wellwset- 
tled  rule  that,  wherever  the  vendor's  lien 
is  recognized  at  all.  It  is  not  waived,  in 
the  absence  of  an  express  agreement  to 
that  effect,  by  the  taking  of  the  note  or 
other  personal  security  of  the  vendee  for 
the  purchase  money. "  Winter  v.  Anson, 
8  Rnss.  488 ;  Ex  parte  Peake,  1  Madd.  846; 
Belby  v.  Stanley,4  Minn.  OS,  (Oil.  84 ;)  Oar- 
son  V.  Oreen,  1  Johns.  Oh.  308;  Denny  v. 
Steakly,  2  Helsk.  166.  "The  Intention  to 
take  a  bill  (that  Is,  the  mere  personal  obli- 
gation of  the  vendee)  tn  absolute  payment 
for  goods  sold  must  be  clearly  shown,  and 
not  deduced  from  ambiguous  expressions 
such  as  that  the  bill  was  taken, 'in  pay- 
ment' tor  the  goods,  or '  in  discharge  of  the 
price.' "  2  BenJ.  Sales,  714.  The  presump- 
tion ot  law  Is  against  such  satisfaction. 
Hymen  v.  Devereux,  63  N.  C.  626.  In  the 
leoding  case  of  Teed  v.  Carruthers,21  Eng. 
Ch.  80,  the  mortgagee,  after  a  cash  pay- 
ment ol  a  part  uf  the  debt,  gave  a  receipt 
to  the  mortgagor  tor  two  accepted  bills 
of  exchange  "in  full  of  principal  and  in- 
terest due"  upon  a  mortgage  for  £10,- 
000.  It  was  held  that  "as  between  the 
mortgagee,  mortgagor,  and  the  letter's 
assignees,  by  deed  and  in  bankruptcy," 
there  was  nopayment.and  thecourt  made 
a  decree  of  fopeclosnre,    The  foregoing  an- 
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tboritleB,  and  especially  tbecase  last  cited, 
(which  seems  directly  In  point, )  pftectaally 
dispose  of  this  appeal  in  favor  of  the  ven- 
dors. If  a  purchaser  for  value  and  for  a 
present  consideration  bad  been  misled  by 
the  receipt  the  result  would  be  different. 
In  the  absence  of  evidence  and  a  finding 
that  the  trnnsaction  was  intended  as  a 
diBchar8:e  of  the  lien  we  must  hold  in  ac- 
cordance with  the  general  weight  o(  au- 
thority that  there  was  error  in  tiie  rni- 
ing  below.  It  is  fnrther  to  be  observed 
that,  in  cases  like  this,  the  intention  to 
discharge,  etc.,  must,  it  seems,  be  alleged 
in  the  pleadings.  1  Jones,  Ldens,  {  1009; 
Hyman  v.  Deverenx,  snpra.  There  la  «> 
ror. 


CooNTT  Board  of  Education  t.  Statk 
Board  or  Education. 

(aupreme  Court  tfNvrth  Carolina.    Deo.  H, 
1890.) 

tdKiTATioK  or  AonoNt— Buininra  o>  Biatotb— 
Ck>innB8io!r  arr  Tbustbe. 

Where  the  state  board  of  edacatlon  appor- 
tlons  a  certain  share  of  the  school  fund  in  its 
hands  to  a  certain  conn^,  it  holds  such  share  for 
the  benefit  of  the  latter,  and  a  suboeqoent  pay- 
inent  of  a  part  of  such  share  to  another  county  Is 
a  conversion,  and  the  statute  of  limitation  benns 
to  run  in  favor  of  such  state  board,  and  M:aTnst 
the  former  county,  from  the  time  suoh  former 
county  has  notice  thereof. 

Appeal  from  superior  court,  Granville 
county. 

Action  by  the  board  of  education  of 
Granville  county  against  the  state  board 
of  education.  Judgment  for  defendant, 
and  plaintiff  appeals. 

Robert  W.  Winston,  for  appellant.  J.B. 
Batcbelor  and  Joba  Devereux,  Jr.,  tat  ap- 
pellee. 

Clabk,  J.  On  November  6, 1883,  the  de^ 
fendant  apportioned  to  the  plaintW 
(1,047,  as  Its  proportion  of  theacbool  funds 
in  its  bands  for  distribution.  On  May  81, 
1S84.  the  defendant  paid  over  f834.25 
thereof  to  the  county  board  of  educa- 
tion of  Vance  county,  and  immediately 
notlfled  the  plaintiff  thereof ,  and  the  plain- 
tiff subsequently  drew  for  and  received 
the  balance.  This  action  was  begun  In  Sep- 
tember, 1888,  to  recover  the  f824.26.  After 
the  apportionment  made  in  November, 
1883.  the  defendant  held  tbe  auiount  ap- 
portioned to  the  plaintiff  for  and  in  its  be- 
half and  subject  to  Its  requisition.  The 
payment  of  f824.26  to  Tance  county  was 
a  conversion  thereof,  and  the  statute  of 
UmitatioDB  began  to  run  from  said  pay- 
ment and  notice  thereof  given  to  plaintiff. 
"The  trust  was  put  an  end  to  by  tbe  dis- 
avowal of  the  trustee."  Robertson  v. 
Dunn,  87  N.  C.  195.  It  was  certainly  as  dia- 
tlnct  a  disavowal  as  a  demand  and  refusal 
could  have  been.  As  more  than  three 
years  thereafter  elapsed  before  the  iMgin- 
ning  of  this  action,  the  demand  is  barred. 
Code,  S  156,  subd.  4;  Currie  v.  McNeill. 
88  N.  C.  176.    This  renders  it  unnecessary 


to  consider  tbe  other  ezcepttons  in  the  rec- 
ord. 

PsB  Curiam.    No  error. 


McFabijind  v.  SouTHBBir  Imp.  Co. 

ISuTpreme  Court  of  North  Carolina.    Deo.  93, 
1890.) 

Apfiai/— RxooBD— Riiviaw. 
A  case  on  appeal  recited  that  "all  the 
prayers  for  instmctions  were  refused,  except  • 
part  of  ttM  ninth,  embodied  in  the  charge  given, 
and  the  defendant  excepted. "  Wliat  part  of  the 
ninth  prayer  was  given  was  not  stated,  and  the 
charge  as  delivered  was  not  sent  ap  with  the  rec- 
ord. Held  error,  where  the  party  asking  such 
ninth  instroction  was  entitled  to  have  it  given  in 
substance. 

Appeal  from  superior  court,  Buncombe 
county;  Gilmer,  Judge. 

F".  A.  Soadlejr  and  T.  F.  Dartdson,  for 
appellant.  M.  S.  Carter  and  C.  M.  Basbee, 
for  appellee. 

Clark,  J .  Upon  the  evidence  and  plead- 
ings, the  defendant  was  entitled  tu  bave 
bis  ninth  prayer  for  instructions  granted, 
if  nut  in  tbe  very  words  aslted,  at  least  in 
substance.  It  appears  that  neither  w>is 
done.  The  case  as  settled  by  tbe  Judge 
says:  "All  the  prayers  for  Instructltins 
were  refused,  except  a  part  of  the  ninth, 
embodied  in  the  charge  given,  and  tbe  de- 
fendant excepted."  It  aopears,  therefore, 
that  only  a  part  of  this  prayer  was  given, 
and  what  part  is  not  stated.  As  the 
charge  is  not  sent  up,  we  cannot  say  that 
the  part  given  was  tbe  substance  of  the 
whole  prayer,  and  it  would  seem  that  it 
was  not;  tor  the  Judge  states,  in  effect, 
that  part  of  that  prayer  (and  tbe  whole 
of  the  other  prayers)  was  refused.  The 
exception  to  the  refusal  to  give  tbe  whole 
prayer  as  asked  was  notice  to  the  appd- 
lee,  and  to  the  Judge,  to  send  up  the  part 
of  the  charge  delivered  which  embodied 
the  instruction  given  in  that  aspect  uf  tbe 
case.  This  has  not  been  done.  There  Is 
in  the  record  no  exception  to  the  charge 
given,  and  we  must  assume  that  it  was 
satisfactory  as  far  as  it  went.  This  ex- 
ception, however,  is  for  an  omission  to 
charge,  which  would  not  be  error  unlesa 
an  instruction  was  asked  and  refused,  as 
was  done  here.  State  v.  Bailey,  100  N.  C. 
R28,  6  S.  £.  Rep.  872;  McKinnon  v.  Mor- 
rison, 104  N.  C.  864, 10  8.  E.  Rep.  &1S. 

Error. 


Bowers  et  al.  v.  Richmond  &  D.  R.  Co. 

(Supreme  Court  of  North  Carolina.    Doo.  98, 
1890.J 

JmosDionoir  ov  Sopsbiob  Coim. 
Where  a  oomplnint  alleges  that  defendant^ 
a  common  carrier,  contracted  with  plaintiSa  to 
transport  certain  boxes  of  mica,  and  that  it  "so 
negligently  and  carelessly  oooducted  in  regard  to 
the  same  that  the  mica  was  greatly  damaged, 
three  boxes  being  broken  open  and  scattered,  to 
the  great  danukge  of  the  pfaintifls, "  etc,  the  ac- 
tion is  for  a  tort,  and  where  the  damages  alleged 
exceed  tSO  the  superior  court  in  North  Carolina 
has  jurisdiction. 

Appeal  from  superior    court.  Jackson 
county;  Connor,  Judge. 
It  is  alleged,  in  substance,  in  the  corn- 
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plaint  thatflre  boxes  of  mica  wwesblpped 
to  the  plaintifta  from  ttie  city  of  Boston, 
and  tbat  tbe  defendant  and  others,  com* 
mon  carriers,  contracted  witli  the  plain- 
tiffs to  transport  the  same  for  certain 
compensation,  etc,  and  it  is  further  al- 
lejjed :  "  (4)  That  the  defendant,  in  com- 
pliance with  the  said  contract  for  hire,  en- 
tered intoln the  said  city  of  Boston, under- 
toolc  to  carry  the  said  five  boxes  of  mica 
safely  from  the  town  of  Salisbury,  N.  C, 
to  Sylva,  in  North  Carolina,  and  collected 
the  freight  for  transportation  due  tor  the 
entire  route  at  said  point  of  deMvery;  (5) 
that  the  defendant  did  not  safely  carry 
and  deliver  said  Are  boxes  of  mica  pursu- 
ant to  tlie  agreement  aforesaid,  but  it  so 
negligently  and  carelessly  conducted  in 
regard  to  the  same  that  the  mica  was 
greatly  damaged,  three  boxes  being  brok- 
en open  and  scattered,  pt  the  great  dam- 
age of  the  plaintiffs  of  one  hundred  and 
forty  dollars.  Wherefore  the  plaintiffs 
pray  Judgment  for  tbe  sum  of  three  hun- 
dred dollars, and  the  costs  of  this  action." 
The  defendant  in  its  answer  denied  all  the 
material  allegations  of  the  complaint. 
Tberenpon  the  court  gave  Judgment  as  fol- 
lows: "It  appearing  from  the  pleadings 
In  tbis  cause  that  tbe  court  has  no  juris- 
diction of  tbe  action,  it  is  ordered  and  ad- 
Judged,  on  motion  of  dMendant's  counsel, 
tbat  this  action  be  dismissed  at  the  cost 
of  tbepIaintlBs.*  The  plaintiffs  excepted 
and  appealed. 

&eo.i4../ones,for appellants.  D.Sebenek 
and  Cbarlea  Price,  for  appellee. 

Mbrrimon,  C,  J.,  {attemtatlng  tbe  Acts 
as  above.)  It  is  settled  that,  under  the 
present  method  of  civil  procedure,  when 
tbe  breach  of  a  contract  involves  a  tort, 
tbe  complaining  party  may  waive  tbe  con- 
tract, and  sue  tor  and  recover  damages  for 
tbe  tortious  injury.  In  such  case,  if  the 
damages  alleged  in  good  faith  are  950,  or 
less,  tbe  court  of  a  justice  of  the  peace  will 
bove  jurisdiction;  if  tor  that  or  a  greater 
sum,  the  superior  court  will  have  jurisdlo- 
tiOD.  BuUinger  v.  Marshall,  70  N.  C.  620; 
Ashe  V.  Gray,  88  N.C.190;  Norvllle  v.  Dew, 
94  N.  C.  43;  Harvey  v.  Hambright,  98  N.  0. 
446,  4  8.  £.  Rep.  187;  Edwards  v.  Cowper, 
99  N.  O.  421,  6  8.  E.  Rep.  792;  Long  v. 
Fields.  104  N.C.  221,10  8.  E.  Rep.  268.  In 
this  ease  the  plaintiffs  might  have  sued  for 
a  simple  breach  of  thecontract, audit  they 
bad  done  so  the  superior  court  would  not 
bare  original  jurisdiction,  because  the 
damage  alleged  was  but  fl40,  a  demand 
'Within  the  jurisdiction  of  the  court  of  a 
Justice  of  tbe  peace.  Tbemere  demand  for 
$900  could  not  give  the  superior  court  ju- 
risdiction, because,  manifestly,  such  de- 
maod  would  not  be  made  in  good  faith, 
bat  simply  to  apparently  give  the  court 
JuriBdiction,  and  tbe  court  ought  to  dis- 
miss the  action.  We  think,  however, 
that  it  appears  suflSciently  from  tbe  face 
nf  tbe  complaint  that  the  plaintiffs  allege, 
nut  simply  a  breach  of  contract,  but  a 
inrt.  a  tortious  injury,  and  damages  occa- 
irioned  thereby  exceeding  f60,  so  that  the 
court  had  Jurisdiction.  A  breach  of  the 
contract  Is  alleged  in  general  terms,  but  it 
is  farther  alleged,  particularly  and  specif- 
ically, that  the  defendant  "so  negligently 


and  carelessly  conducted  In  regard  to  the 
same  that  the  said  mica  was  greatly  dam- 
aged, three  boxes  being  broken  open  and 
scattered,  to  tbe  great  damage  of  the 
plaintiffs  of  one  hundred  and  forty  dol- 
lars." Obviously,  these  words  were  in- 
tended to  allege  more  than  a  simple 
breach  of  the  contract, — a  tort,  tortious 
injury.  Oranting  that  more  appropriate 
terms  for  such  purpose  might  have  been 
employed,  still  the  court  can  see  the  pur- 
pose Informally  expressecl,  and  as  it  can, 
tbe  pleading  should  be  upheld  and  the  ju- 
risdiction sustained.  As  we  have  seen, 
the  plaintiff  might  sue  for  the  tort,  and  it 
sufficiently  appears  that  he  intends  to, 
and  does  so.  The  defendant's  counsel  cit- 
ed and  relied  upon  Wluslow  v.  Wcith,  66  N. 
C.  432;  Froellch  v.  Express  Co.,  67  N.  C.  1; 
and  Hannah  v.  Railroad  Co:,  87  N.  C.  351. 
In  the  first  of  these  cases  the  court  ex- 
pressly founds  its  opinion,  of  but  a  few 
lines,  upon  the  ground  that  the  cause  o( 
action  is  a  breach  of  contract.  The  decis- 
ion of  the  court  in  the  second  case  Is  put 
upon  the  like  ground.  In  the  third  case, 
the  action  was  disposed  of  upon  a  differ- 
ent ground,  tbe  late  chief  justice  saying, 
obiter,  of  the  alleged  cause  of  action,  that, 
"it  treated  as  an  action  tor  a  violated  con- 
tract of  carriage  merely,  the  claim  asserted 
in  the  complaint  would  be  solely  within  a 
justice's  jurisdiction,— an  obstacle  equally 
fatal  to  the  recovery."  Citing  Froellch  v. 
Express  Co.,  supra.  In  eases  like  that  un> 
der  consideration,  when  the  plaintiff  in- 
tends to  sue  in  tort,  the  distinctive  tor- 
tious cause  of  action  should  be  alleged  in 
terms  that  clearly  show  the  purpose. 
This  is  necessary  to  the  end  tbecourt  may 
see  that  It,  and  not  the  court  of  a  Justice 
of  the  peace,  has  jurisdiction.  There  Is  er- 
ror. 'The  court  should  have  denied  the 
motion  to  dismiss  the  action.  To  the  end 
that  the  judgment  may  be  reversed  and 
tbe  action  disposed  of  according  to  law, 
let  this  opinion  be  certified  to  the  superior 
court.    It  is  so  ordered. 


Woodward  et  al.  v.  Blub  et  al. 

(Supreme  Court  mf  Norlh  CairoUiM.    Veo.  SS, 
1880.) 

Fabxkt  axs  Child— XiseiTncAOT—IivtDsxoB. 
On  the  qnestimi  of  the  legitimacy  of  s  cer- 
tain otiUd  iMm  in  wedlock,  where  tbera  is  evi- 
enoe  to  show  non-aooess  of  the  hnslMnd,  evidenoe 
as  to  how  another  man,  at  whose  home  the  motn- 
er  was  living  at  and  before  tbe  birth  of  the  oUld, 
treated  the  latter,  Is  admissible  to  show  that  be 
was  its  father. 

Appeal  from  superior  court,  Burke 
county. 

J.  T.  Perklna  and  John  Derereux,  Jr., 

tor  appellants.  rS.  J.  Brvia,  for  appellees. 

Clark,  J.  The  maxim,  "pater  est  quern 
Bvptia  demonstrHnt,"  was  formerly  so 
strictly  construed  that,  from  the  time  of 
the  Year-Books  down  to  the  last  century, 
a  child  born  of  a  married  woman  was  con- 
clusively presumed  legitimate,  unless  the 
husband  was  shown  to  be  impotent,  or 
oot "Inti^  qaatlOT maria."  The  ancient 
rule,  with  the  homely  illustration  given  by 
Judge  RicKHiLL  in  Flettshnm  and  Julian, 
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(T.  B.  7  Hen.  IV.  9, 13.)  1b  tamiUar  to  as 
by  the  great  dramatist  having  placed  it 
In  the  mouth  ot  King  John,  (act  I.,  acnne 
1.)  Van  Aemam  v.  Van  Aemam,  1  Barb. 
Cb.  376.  But  the  rule  was  much  modified 
in  Pendrell  v.  Pendrell,  2  Strange,  925, 
and  the  Banbury  Peerage  Caae,  in  the 
house  of  lords.  1  Sim.  &  S.  163,  and  anc- 
ceeding  cases,  until  now  It  Is  best  stated 
by  Chancellor  Kent  (2  Coram.  210)  as  fol- 
lows: "The  question  of  the  legitiraauy  or 
illegitimacy  of  the  child  of  a  married  wo- 
man is  one  of  fact,  resting  on  decided 
proof  as  to  the  non-access  of  the  husband, 
and  the  facts  must  generally  be  left  to  the 
Jury  fur  determination. "  Schouler,  Dom. 
Bel.  S  225;  Hargrave  v.  Hargrave,  9  Beav. 
652,  opinion  by  Lord  Lanodale.  In  Cope 
V.  Cope,  6  Car.  &  P.  604.  it  Is  said :  "If  a 
husband  have  access,  and  others  at  the 
same  time  are  carrying  on  a  criminal  inti- 
macy with  his  wife,  a  child  bom  under 
such  circumstances  is  legitimate  in  the  eye 
of  the  la  w.  But  if  the  husband  and  wife 
are  living  separate,  and  the  wife  is  noto- 
riously living  in  open  adultery,  although 
the  husband  may  have  an  opportunity  of 
access,  it  would  be  monstrous  to  suppose 
that,  under  these  circumstances,  be  would 
avail  himself  of  such  opportunity  The 
legitimacy  of  a  child  bom  under  such  cir- 
cumstances could  not  therefore  be  estab- 
lished." 

The  evidence  of  the  mother  In  the  pres- 
ent case  was  that,  "  while  in  Tennessee, 
sbeand  Undenine lived  in  one  ot  the  cabins 
on  Greenlee's  place;"  that  they  were  in 
Tennessee  six  years,  and  the  plaintiff  Emily 
was  born  four  years  alter  they  moved 
to  TenneHSee.  It  may  be  noted  that  she 
does  not  tesify  that  Emily  was  the  child 
of  Undenine.  As  the  defendants  claim  un- 
der Undenine,  it  may  be  a  queation  under 
Code,  §  590,  if  the  mother,  who  is  a  party 
plaintiff,  was  a  competent  witness  to 
show  the  alleged  marriage  or  the  living 
together  of  herself  and  Undenine,  but  the 
point  Is  not  raised  by  any  exception,  and 
we  pass  It  by.  The  testimony  offered  by 
defendants  was  tlratfortwo  or  three  years 
continuously  before  Emily  was  born,  the 
mother  lived  at  the  resilience  of  Greenlee, 
the  master,  and  Undenine  and  she  did  not 
live  together  for  three  years  prior  to  Emi- 
ly's birth,  during  which  time  there  was  no 
friendly  intercourse  between  them,  and 
Undenine  was  not  allowed  at  the  house 
-where  the  mother  and  Greenlee  stayed; 
that  the  child  favored  Greenlee,  and  by  its 
color  was  the  child  of  a  white  man;  that 
the  m  other  told  Underzlne  the  child  was  no  t 
bis,  and  be  would  not  have  it  to  support; 
.that  Greenlee  was  an  unmarried  man, 
without  family.  There  was  evidence  on 
the  part  of  the  plaintiffs  that  Underzlne 
had  declared  Emily  to  be  his  child,  and 
nnicta  evidence  on  the  part  ot  defendants 
that  he  had  repeatedly  declared  that  she 
was  not  his  child.  The  defendants  then 
offered  to  show  by  a  witness,  a  former 
slave  of  Greenlee,  who  lived  on  the  farm  In 
Tennessee  at  the  time  of  Emily's  birth, 
bow  Greenlee  treated  Emily,  with  a  view  of 
showing  that  be  was  her  father.  The 
court  excluded  the  question,  and  the  de- 


fendants excepted.    Had  Greenlee  been  a 
defendant  in  a  bastardy  proceeding,  or  in 
an  Indlctmenttortomicationand  adultery, 
this  evidence  would,  in  view  of  the  other 
matter  in  evidence,  have  been  competent. 
We  can  see  no  reason  why  it  sboold  not 
also  have  l>een  valuable  aid  to  the  jury  in 
arriving  at  a  Just  conclusion  in  a  proceed- 
ing to  test  the   legitimacy  of    the  child. 
There  beingevidence  tending  to  show  non- 
access  of  the  hnsband,  the  jury  should  not 
have  been  cut  oft  from  aknowledgeof  how 
Greenlee  treated  the  child.     It  may   be 
that  it  could  have  been  shown  that  be  t>e- 
trayed   fondness    and    affection   for    it, 
showed   anxiety  in   its  illness,   lariabed 
money  on  it,  or  educated  it,  and  sardy 
these  things  would  be  strongly  corrobora- 
tive of  the  evidence  ot  the  defendants,  for 
it  would  l>e  hardly  expected  that  a  white 
man  should  so  act  towards  the  child  of 
Undenine,  his  negro  slave.    Was  not  tlie 
violent  grief  of  David,  the  king,  upon  the 
death  ot  the  child,  corroboration  that  be, 
and  not  Uriah,  was  its  father?    In  the  nat- 
ure of  the  case,  the  paternity  of  a  child 
can  hardly  be  said  to  be  subject  to  direct 
proof.'    Therefore,  when  it  is  bom  in  wed- 
lock, the  law  presumes  italegitimacy  from 
that  circumstance.    This  presumption  can 
only  be  rebutted  by  circumstances,  and 
what  more  potent  could  there  be  than  the 
conduct  of  the  wife  in  living  separate  from 
the  husband  with  a  paramour,  and  the 
latter's  treatment  of  the  otfspnng?     For, 
though  there  was  opportunity  of  access 
by  the  husband, it  is  not  concinslve  of  le- 
gitimacy.   Cope  v.  Cope,  supra.    It  should 
appear  .what  tbe  party  offering  excluded 
testimony  expected  to  prove  by  it,  (State 
V.  Williford,  91  N.  C.  629;)    but  here  tbe 
question  is  sufficiently  explicit  in  that  it 
was  asked  toshow  the  treatment  ot  Emily 
by  Greenlee,  and  the  bearing  ot  the  evi- 
dence is  sufficiently  indicated  by  tbe  qoes- 
tion.and  the  statement  thatitwas  offered 
as  testimony  to  show  that  Greenlee  was 
the  father.    In  Morris  v.  Davis,  5  Clark  A 
F.  163,  the  house  ot  lords,  on  an  issue  like 
this,  gave  weight  to  the  conduct  of  the 
paramour  towards  tbe  child.    This  also 
was  done  in  Cannon  r.  Cannon,  7  Humph. 
410;  1  Bish.  Mar.  &  Div.  §  448.    When  this 
case  was  hero  before,  (103  N.  C.  109,  9  S.  E. 
Rep.  492,)  the  court  (SMrrn.C.  J.,  delivering 
the  opinion)  pointed  out  that  tbe  so-called 
"marriage"  of  Undenine  and  tbe  mother, 
the  former  being  a  slave  and  the  latter  a 
free  person,  (the  child  of  a  white  mother 
and  slave  father,)  was  utterly  invalid  tiU 
the  act  ot  1879.  (Code.  S 1281,  rule  IS.)  and 
that  "  to  repel  the  inference  ot  paternity, 
drawn  from  the  mere  factot  cohabitation, 
<by  that  act,)  the  same  stringent  rules  do 
not  prevail  as  in  cases  of  established  legal 
marriage,"  for  the  application    of   that 
statute  is  made  to  depend  upon  "cohab- 
itation subsisting  at  the  birth  of  tbechild, 
and  the  paternity  of  the  party  from  whoia 
the  property  claimed  is  derived.    The  co- 
habiting alone  does  not  confer  legitimacy, 
though  ittumlshes  presumptive  evidence,' 
whirh  is  open  to    disproof.     A  ibrtiori, 
there  was  error  in  rejecting  the  testimony 
offered.    Error. 
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Statb  v.  Hawn  et  ad. 

(SufnwM  Cmmt  of  NorSk  CaroUma.  Deo.  38, 
1800.) 

BtPBAOmnirr  of  Winrass. 
On  a  orlmlnal  trial  a  witneas  for  the  state 
was  aaked  11  be  had  not  written  a  letter  making 
a  false  oharm  against  a  yoong  man.  He  an- 
swered that  he  had  not,  and  the  defense  offered 
evidence  that  ttiere  was  a  general  report  that  he 
had  written  the  letter.  Hetd,  that  ute  fact  was 
collateral,  and  the  answer  oonclusiva,  and,  if  not, 
It  could  not  be  contradicted  by  general  report 

Appeal  from  superior  coort,  Catawba 
county;  Phiufs,  Jodgv. 

Indictment  tor  tomlcation  and  adultery. 
The  only  exception  la  as  to  the  ruling  on 
a  qneatlon  of  adinlc»lbiUty  of  evidence. 
Tbe  state  Introduced  a  witness  who  testi- 
fied to  facts  tending  to  prove  tbe  guilt  of 
defendants,  and,  on  croHS-examination 
by  defendants'  counsel,  tbe  witness  was 
asked  if  be  bad  not  written  a  letter  mak- 
ing a  false  charge  against  a  young  man 
with  tbe  view  tu  prevent  him  from  ob- 
taining a  position  as  a  scbool-teacber, 
and  witness  answered  that  he  bad  not. 
Afterwards,  the  defendants  introduced  a 
witn<>8s  who  tpstifled  that  the  general 
character  of  tbe  first  witness  was  not 
good,  and  then  proposed  to  show  that 
there  was  a  general  report  that  said  wit- 
ness bad  written  the  letter  above  referred 
to.  Obiertion  to  tbe  evidence  was  sus- 
tained, and  defendants  excepted.  There 
was  a  verdict  of  guilty,  and  tbe  defend- 
ants appealed. 

J.  B.  b»tcb^or  and  John  Derereux,  Jr., 
for  appellant.  Tbe  Attomejr  Oeaeral,  tor 
tbe  State. 

Bbbpbkbd,  J.  The  question  put  to  the 
witness  was  collateral,  and  bis  answer 
eonclnsive.  State  v.  Patterson,  74  N.  C. 
157.  Even  if  the  answer  had  not  been  con- 
clusive, it  could  not  have  been  contra- 
dicted by  general  report.  There  is  noth- 
ing wbatever  In  tbe  appeal.    No  error. 


State  v.  Pknlet. 

(Supreme  Court  tif  NorOh  CaroUna.   Veo.  90, 
1890.) 

TsBica  or  Couxt— Vxsdioc  ok  Boiisat. 

1.  Aots  N.  C.  1889,  c.  498,  I  Ifi,  provides  that 
the  criminal  court  of  Buncombe  count?  shall  con- 
tinne  Its  session  for  one  week,  "provided  it  there 
be  remslni  ng  undisposed  of  at  the  end  of  the  week" 
any  of  a  certain  class  of  oases,  "its  session  may 
be  continued  until  such  cases  are  disposed  of. " 
Held  that,  if  it  becomes  necessary  to  hold  the 
.  court  two  weeks,  any  cause  within  its  jurisdic- 
tion may  be  disposed  of  during  the  second  week, 
and.  on  appeal  from  a  oonvlction  during  that 
week,  it  will  be  presumed  that  the  court  was 
properly  in  session,  though  the  case  is  not  one 
for  the  trial  of  which  the  term  could  hare  been 
continued. 

8.  A  verdict  may  be  received  on  Sunday. 
FoUowing  State  v.  Ricketts,  74  K.  C.  187. 

This  was  an  indictment  for  assanlt  and 
battery,  with  a  deadly  weapon,  tried  be- 
fore MooRB,  J.,  at  July  term,  1890,  of  the 
criminal  court  of  Bunrombe  county.  Tbe 
case  on  appeal  is  as  fullows:  "Tbe  trial 
was  concluded,  and  the  case  given  to  the 
jory,at  about  6  o'clock  oa  Saturday  even- 
ing of  the  first  week  of  said  court.    As  tbe 


Jury  was  about  to  retire  to  consider  their 
verdict,  the  court  asked  the  solicitor,  and 
tbe  counsel  for  the  defendants.  If  they 
would  consent  for  the  clerk  to  take  the  ver- 
dict, to  which  they  agreed.  The  Jury  re- 
turned to  the  clerk  a  verdict  of  guilty  as  to 
both  defendants,  at  seven  o'clock  on  the 
following  Sunday  morning,  in  the  absence 
of  the  defendants  and  their  counsel.  Tbe 
defendants  were  on  ball  at  tbe  time  of 
their  trial  and  until  after  tbe  rendition  of 
tbe  verdict,  having  given  bail  before  a  Jus- 
tice of  the  peace  for  their  appearance  at 
court.  On  the  opening  of  the  court  on 
Monday  morning  of  the  second  week  of 
the  court,  the  defendants'  counsel  moved 
the  court  to  set  aside  the  verdict  for  the 
following  reasons :  (1)  Because  tbe  verdict 
was  rendered  after  the  expiration  of  the 
term  of  court:  (2)  because  the  verdict  was 
rendered  on  Snnday.  The  motion  was 
overruled  by  the  court.  Defendants  ex- 
cepted," and  there  was  Judgment  and  ap- 
peal. 
Tbe  Attoraey  General,  for  the  State. 

Datis,  J.,  (after  stating  tbe  /kcta  aa 
above.)  Chapter  493  of  the  Acts  of  18S9, 
establishing  ''the  criminal  court  of  Bun- 
combe county,  "provides  in  section  16  that 
there  shall  be  four  terms  of  said  criminal 
court  in  each  year,  specifying  the  time  and 
place  of  holding  said  court,  which  "  shall 
continue  its  sesHione  for  the  term  of  one 
week  if  the  business  thereof  shall  require: 
provided,  if  there  be  remaining  undisposed 
of  at  the  end  of  the  week  cases  where  de- 
fendants are  charged  with  crimes  punish- 
able with  imprisonment  in  the  peniten- 
tiary, or  capitally,  or  if  defendants  be  in 
Jail  awaiting  trial,  its  sessions  may  be 
continued  until  such  cases  are  disposed  of 
either  by  trial  orcontlnuanceof  the  court." 

1.  It  was  the  duty  of  tbe  Judge  to  con- 
tinue the  conrt  beyond  the  first  week,  if, 
for  any  of  the  causes  stated  in  tbe  statute, 
it  was  required.  The  term  did  not  neces- 
sarily end  with  tbe  first  week.  Tbe  Judge 
was  holding  court  on  Monday  of  the  sec- 
ond week,  and  tbe  presumption  is  that  be 
was  doing  so  rightfully,  as  he  might  do, 
as  authorized  by  the  statute.  If  it  be  said 
that  tbe  defendant  was  not  charged  with 
a  crime  punishable  with  Imprisonment  in 
the  penitentiary,  or  capitally,  or  that  he 
was  not  in  Jail  awaiting  trial,  and  only 
such  cases  could  be  disposed  of  during  the 
second  week,  we  think  the  statute  is  sus- 
ceptible, fairly,  of  a  broader  construction ; 
and  if  it  becomes  necessary  to  bold  tbe 
court  two  weeks,  any  causes  within  its 
Jurisdiction  may  be  disposed  of  during  the 
second,  as  well  as  the  first,  week.  Tbe 
Judge  was  both  a  de  Jure  and  a  de  facto 
officer,  holding  court  during  the  second 
week  for  the  transaction  of  such  business 
as  cnme  within  his  Jurisdiction,  and  the 
presumption  is  In  favor  of  the  regularity 
and  validity  of  his  acts  In  a  court  actually 
being  held  during  the  second  week.  State 
▼.  Speaks.  95  N.  C.  689. 

2.  The  question  presented  by  the  second 
assignment  of  error  has  been  settled  by 
this  court  adversely  to  the  appellants. 
State  V.  BIrketts.  74  N.  C.  187;  State  v. 
McQimsey,  80  N.  C.877;  White  v.  Morris, 
ante,  80,  (at  this  term.)  There  is  no  error. 
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Statb  ▼.  Whitakbr. 

(Supreme  Court  of  North  CaroUna.   Deo.  38, 

1890.) 

Fchkhbli  TBX8PAa»— AssisTiNa  OmoaBr-LBTT  or 
Attachkent. 
An  officer  has  no  right  to  break  an  oater 
door  of  a  dwelling  to  levy  an  attachment  on  the 
propwtjr  of  the  owner,  and  those  who  asaist  him 
arc  guilty  of  a  forcible  trespass. 

Appeal  from  saperlor  court,  Sarrjr  coun- 
ty; McCoRKLB,  Judge. 

Indictment  for  forcible  trespaaB.  A  war- 
rant of  attachment  was  issued  and  placed 
In  tbe  hands  of  one  Simnions,  a  constable, 
commanding  him  tn  levy  upon  tbe  prop- 
erty of  the  defendant  Imattacbment.  Tbe 
constable,  not  knowing  where  tbe  par^ 
ties  lived,  summoned  tbe  accused  to  go 
with  talm,  and  they  went  together  to  tlie 
bouse  of  the  prosecutrix,  and  she  met 
them  at  the  door,  and  forbade  their  en- 
trance. The  constable  read  tbe  warrant, 
and  demanded  entrance  into  tbe  house, 
and  Hbe  refused,  but  told  tbe  constable 
that  the  property  be  inquired  tor  was  In 
the  bouse,  and  resisted  bis  attempt  to  en- 
ter, with  a  knife  In  her  band.  Tbe  officer 
directed  tbe  defendant  and  another  person 
to  take  prosecutrix  out  of  the  way, 
which  they  did,  usingno  unnecessary  force. 
The  officer  went ~  in  the  house  and  found 
the  property  (coru)  which  was  levied  on. 
The  solicitor  for  the  state  asked  tbe  court 
to  charge  the  jury  that  they  should  find 
defendant  guilty,  as  a  warrant  of  attach- 
ment did  not  Justify  the  officer  and  his 
posae  in  forcibly  entering  tbe  premises, 
which  was  given,  and  the  defendant  was 
convicted,  and  appealed  tromtbejudgment 
rendered. 

Tbe  Attomeiy  General,  tor  tbe  State. 

Shbphbrd,  J.  The  attorney  general  was 
candid  enough  to  concede  that,  in  the  ab- 
sence of  some  statutory  provision  to  the 
contrary, this  case  was  governed  by  State 
V.  Armfleld,  2  Hawks,  246.  It  was  there 
decided  that  an  officer  cannot  break  open 
an  outer  door  or  window  ol  a  dwelling 
against  the  consent  of  the  owner,  tor  the 
purpose  of  making  a  levy  on  tbe  goods  of 
tbe  owner.  This  decision  is  referred  to 
with  approval  In  Sutton  v.  Allison,  2  Jones, 
(N.  CO  339.  While  such  authority  is  given 
an  officer  In  case  of  "claim  and  delivery" 
where  property  is  concealed,  we  can  find 
nothing  in  tbe  Code  which  warrants  such 
conduct  in  cases  of  attachment  and  exe- 
cution.   Tbe  Judgment  must  be  affirmed. 


Bbnners  et  a/,  v.  Rbinehart. 

(Supreme  Court  (tf  North  Carol/lna.    Deo.  38, 
1890.) 

Execution  Salb — Dbatb  or  Debtor. 

1.  An  execution  having  Issued  during  tbe  life 
of  a  Judgment  debtor,  a  sale  thereunder,  after  his 
death,  vests  in  the  purchaser  a  valid  title. 

8.  The  land  having  been  bid  in  by  the  plain- 
tiff in  execution,  the  sale  vests  in  him  the  legal 
title,  and  he  can  recover,  in  an  action  to  be  let 
Into  possession  in  which  defendant  has  filed  a 
general  denial  only. 

This  was  a  civil  action  to  be  let  into 
possession  of  one-sixth  Interest  In  tbe  lot 
of  iand  in  the  town  o(  Waynesvlile,  de- 


scribed  In  tbn  complaint;    tried    before 
PaiLiJFS,  Judge,  and  a  Jury  at  tall  term, 
1890,  of  Haywood  superior  court.    Upon 
the  trial  the  following  facta  were  admitted 
to  he  true :    (1 )  On  the  5tb  day  of  Novem- 
ber, 1878,  the  piatntlBs  procured  judgment 
against  S.  L.  Love  for  f  83.5.82,  with  inter- 
est on  $930.19  from  the  5tb  day  of  Novem- 
ber, 1878,  and  costs,  and  the  same  waH  on 
said  6tb  day  of  November,  1878.  duly  dock- 
eted in  the  superior  court  of  Haywood 
county.    (2)  That  on  the  16th  day  of  Feb- 
ruary, 1875,  tbe  homestead  of  S.  L.  Love 
waa  duly  laid  oft  and  assigned  to  him  on 
lands  other  than  the  lands  In  contrurersy, 
which  homestead  be  occupied  until    bis 
death,  and  which  biti  heirs  stiU  occupy 
and  enjoy.    (8)  Tliat  after  the  docketing 
of  tbe  judgment  in  favor  of  the  plaintifts, 
to- wit,  on  the  1st  day  of  May,  1886,  said 
S.  L.  Love  and  his  wife  executed  a  deed  of 
conveyance    to    the    det^idant,   William 
Rbinehart,  for  on»«ixth  interest  In  the  land 
in  controversy.     (4)  That  tbe  plaintifts 
r^ularly  issued  executions  on  their  said 
Judgment  until  the  6tb  day  of  June,  1887, 
said  Judgment  having  been    kept  alive, 
and  then  being  in  force.    (6)  That  8.  L. 
Love  died  on  the  7tb  day  of  June.  18K7. 
(6)  That  execution  issued  on  tbe  6tti  day 
of  June,  1887,  and  was  on  the  same  day 
placed  in  the  hands  ol  tbe  sbenlf  of  said 
county  of  Haywood,  and  before  tbe  death 
of  S.  L.  Love;   that  afterwards,  aud  be- 
fore the  return-day  of  said  execution,  and 
after  tbe  death  of  said  S.  L.  Love,  the  8ber> 
IB  levied  upon,  advertised,  and  sold  aald 
Love's  Interest  in  said  land,  the  plaiutitis 
becoming  tbe    purchasers  aud  took  the 
sheriff's  deed  therefor.    (7)  Before  bring- 
ing this  suit  and  after  tbe  plaintUte  had 
obtained  tbe  sheriff's  deed  they  demanded 
to  be  let  Into  the  possession  of  said  land, 
which  was  refused.    Tbe  court  was  of  tfao 
opinion  that  a  sale  under  execution  iaaa- 
ing  and  in  the  hands  of  the  sheriff  before 
the  death  of  R.  L.  Love,  but  made  after 
tbe  death  of  said  Love,  was  void,  and 
said  sale  and  sheriff's  deed  passed  no  title 
to  the  plaintiffs.    In  deference  to  this  opin- 
ion of  the  court,  the  plaintlftB  submitted 
U>  a  nonsuit,  and  appealed  to  tbe  supreme 
court. 

O.  S.  FergoBOB  and  W.  B.  Fergaaoa,  tor 
appellants. 

Shbphbbd,  J.  The  execution  under 
which  the  defendant  purchased  was  issued 
before  the  death  of  the  Judgment  debtor. 
Tbe  sale  was  made  before  the  return-day 
ot  the  writ,  and  after  tbe  death  of  the 
said  deil>tor.  Did  the  purchaser  acquire  a 
valid  title?  We  were  not  favored  with 
an  argument  in  support  of  the  ruling  of 
his  honor,  nor  have  we  been  able  to  find 
anything  in  our  statute  law  which  con- 
flicts with  the  decisions  ol  this  court  aud 
other  authorities  sustaining  the  title  of 
a  purchaser  niidersucb  circumstances.  In 
Aycock  V.  Harrison,  6.t  N.  C.  8,  Reaob,  J., 
speaking  for  the  court, says:  "  Where  there 
is  a  Judgment,  and  a  d.  Ha-,  or  rea.  ex.  is- 
sues during  the  life  otthe  defendant,  the 
sheriff  may  proceed  to  sell  although  tbe 
defendant  die  before  the  sale,  and  so  he 
may  when  the  fl.  fa.  or  ven.  ex.  issue  after 
his  death,  but  Is  tested  before.    The  rea- 
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son  is,  that  vrben  the  procMs  lemies  or  ia 
teflted  before  the  defendant's  death,  the 
lulntsterlal  officer  can  take  no  notice  of  his 
death,  but  mnat  obey  the  proceas,  whicli, 
being  tested  before  the  death,  binds  the 
land."  In  Halso  r.  Cole,  «2  N.  C.  161,  Dil- 
I.ARD,  J.,  says :  **  If  the  execution  had  been 
sued  in  the  llfe-tiine  of  David  Cole,  or  after 
ills  death,  but  with  a  tetste  antedating  his 
death,  the  sale  might  have  been  made  un- 
der its  mandate,  and  the  title  would  have 
passed. "  To  tba  same  effect  is  Grant  v. 
Hnghea,  Id.  ZI6,  and  cases  there  cited. 
These  ad]ndicatlonM  find  abundant  sap- 
port  In  2Tldd.  Pr.  1084 ;  Freero.  Ex'na,  §  37, 
and  the  very  numerons  cases  cited  by  the 
latter  aathor.  It  Is  true  that  the  pur- 
chaser in  this  case  Is  the  execution  credit- 
or, but,  conceding  that  he  is  within  the 
principle  which  affects  snch  a  pnrcbaser 
with  notice  of  all  irregularities  in  the  ex- 
«catlon.  the  sale  would  nevertheless  be 
Toldable  only ;  aind  not  having  been  set 
aside  by  any  direct  proceeding,  and  the 
pleadings  containing  no  matter  which 
calls  for  the  equitable  interposition  of  the 
eoart,  there  being  only  a  general  denial, 
we  think  the  purchaser  acqnired  the  legal 
title.    There  is  error. 


State  t.  Lewis. 

ifSuipreme  Court  of  North  CaroUna.    Deo.  29, 

18U0.) 

JuDOBS— Aironranirr— Da  7aoto  Jotjob. 

1.  Const.  H.  C.  art  4,  S  11,  provides  that 
the  Judges  ot  the  superior  court  shall  preside  In 
the  courts  of  the  different  districts  successively, 
bat  no  Judge  shall  hold  the  courts  In  the  same 
district  oftener  than  once  in  4  years,  hut  in  case 
of  protracted  illnees  ot  the  Judge  assigned  to  pre- 
side or  any  other  onavoldaole  acddent  to  him  tty 
reason  of  which  be  shall  be  mable  to  preside, 
the  governor  may  require  any  Judge  to  hold  one 
or  more  speelfled  terms  in  said  district  in  lieu 
of  the  Judge  assigned  thereto.    Code  N.  C.  {  818, 

fives  the  governor  power  to  appoint  any  Judge  to 
old  special  terms  of  the  sup«ior  court  in  any 
eouaty  and  provides  that  "whenever  a  Judge  shall 
die  or  resign  his  anccessor  shall  hold  the  ooturto 
of  the  district  allotted  to  his  predecessors." 
Held,  that  on  the  death  of  a  Judge  assigned  to  a 
certain  district  the  governor  has  power  to  ap- 
point another  lodge  to  hold  speoiflea  terms  of  the 
court  in  that  district  in  lien  ot  the  decedent,  as 
his  death  is  an  "unavoidable  accident"  within  the 
meaning  ot  Coast,  art  4,  ^  11.  Davu,  J.,  dissent- 
ing. 

8.  A  Judge  of  one  district  who  assumes  the 
function  of  Judge  of  another  court  by  virtue  of  a 
commission  from  the  governor  to  hold  specified 
terms  of  the  court  In  ueu  of  the  regular  judge 
thereof,  who  bas  died,  is  a  Judge  de  facto,  so  long 
as  bo  exercises  those  functions,  even  though  the 
commission  was  invalid,  and  his  acts  as  such  are 
conclusive  as  against  a  defendant  put  on  trial 
before  him  who  pleads  not  guilty,  and  is  tried 
without  raising  any  objections,  and  a  motion  in 
arrest  of  Judgment  after  verdict  on  the  ground 
that  the  case  Is  coram  non  Judice  should  be  over- 
ruled. 

This  was  an  Indictment  for  assault 
and  battery  with  a  deadly  weapon,  tried 
at  the  July  term,  1880,  of  the  superior 
«oart  of  Kockingham  county,  before  Wbit- 
af.br,  J.  The  Judge  was  acting  by  virtue 
of  the  following  commission  from  the 
governor:  "Raleigh,  July  8,  1890.  To 
Hon.  Rpicr  Wbltaker— Greeting :  We,  re- 
posing Hpcclal  trust  and  confidence  In  your 


Integrity  and  knowledge,  do  bytbesepres- 
ents  appoint  you  to  hold  fall  terms  of  the 
saperlor  courts  ot  Rockingham  county  be- 
ginning July  22, 1890,  and  Stokes  coonty 
beginning  August  4, 1890,  in  the  ninth  Ju- 
dicial district,  in  lieu  ot  Hon.  Wm.  Sbipp, 
deceased,  and  do  hereby  confer  upon  yon 
all  the  rights,  privileges,  and  powers  use- 
ful and  necessary  to  the  just  and  proper 
discharge  ot  the  duties  of  your  appoint- 
ment. In  witness  whereof  bis  excellency, 
Daniel  O.  Fowle,  our  governor  and  com- 
mander in  chief,  hath  signed  with  his 
hand  these  presents,  and  caused  our  great 
seal  to  be  affixed  thereto.  Done  at  our 
city  of  Raleigh,  this  8th  day  of  July,  In  the 
year  of  our  Lord,  one  thousand  eight 
hundred  and  ninety,  and  In  the  one  hun- 
dred and  fifteenth  yearot  our  American  in- 
dependence. Dan'l  O.  Fowls,  Governor. 
By  the  governor.  Wm.  L.  Saundbbs,  Sec. 
of  State. "  Tbere  was  a  verdict  of  guilty, 
prayer  for  Judgment,  motion  in  arrest  of 
Judgment  tor  that.  Judge  Shifp  having 
recently  died,  and  the  position  of  superior 
court  Judge  tor  the  eleventh  Judicial  dis- 
trict being  now  vacant,  by  reason  ot  the 
governor's  failure  to  appoint  his  succes- 
sor as  required  by  tbe  constitution  and 
laws  ot  North  Carolina  to  do,  there  is  no 
oneauthorlied  to  bold  the  court  which  in 
the  order  of  rotation  should  have  been 
hdd  by  Judge  Sbipp.  Tbe  appolntmentof 
Judge  Spikr  Wbitaker  to  hold  this  regu- 
lar terra  of  court  is  without  authority  un- 
der the  constitution,  he  being  in  the  order  of 
rotation  of  Judges  required  to  hold  the 
court  of  tbe  second  district.  Judge  Shipf'b 
successor,  under  sections  11  and  26  of  arti- 
cle 4  ot  the  constitution,  being  the  only 
person  required  or  authorised  to  hold 
said  term  of  said  court.  That  this  case 
is  therefore  eonua  Bon  Judice.  His  honor, 
having  found  as  a  fact  that  Judge  Shipf 
was  dead  before  his  special  commission  to 
hold  this  court  was  issued,  arrested  the 
Judgment,  and  the  solicitor  appealed. 

The  Attonejr  Oeoera/  and  B.  H.  Battle, 
for  the  State. 

Atkbt.  J.,  (after  stHtlng  tbe  fketa  as 
above.)  If  Judge  Spieb  wbitakeb  was 
acting  either  dejure  or  de  nusto  as  Judge 
ot  the  superior  court  of  Rockingham  coun- 
ty, in  opening  and  organising  that  court, 
and  in  presiding  at  the  trial  of  the  defend- 
ant, until  the  Jury  returned  a  verdict  of 
guilty,  it  was  error  to  allow  the  motion 
ot  the  defendant,  and  enter  the  order  ar- 
resting tbe  Judgment.  Were  we  to  con- 
cede not  only  that  the  governor  did  not 
have  tbe  power  under  the  constitution  to 
appoint  him  and  clothe  him  with  the 
rightful  authority,  but  that  his  acts  as  a 
de  facto  officer  also  ceased  to  be  valid  and 
binding,  as  to  the  public  and  third  per- 
sons, when  he  declnred  in  open  court  his 
purpose  to  abdicate  because  be  was  ot 
opinion  that  the  said  term  could  not  have 
been  lawfully  held  except  by  a  successor 
regularly  appointed  and  commissioned  by 
tbe  goveruor  to  fill  the  vacancy  caused  by 
the  death  ot  Judge  Sbipp,  still  his  refusal 
to  proceed  further  with  the  business  of  the 
court  would  not  affect  tho  validity  ot  any 
previous  act  done  under  color  ot  bis  ap- 
pointment from  the  governor,  and  when  he 
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washolding  himself  out  to  the  public  as  the 
rightful  incumbent  by  virtue  of  the  Bpecinl 
ccmmlsaion  entered  of  record.  Judge 
Whitaker  was  a  de  tiusto  officer,  so  long 
aa  he  continued  to  preside  and  to  assert 
his  power  under  and  by.  virtue  of  the  com- 
mission Issued  by  the  governor,  even  it 
we  concede  tor  the  sake  of  the  argument 
that  he  was  not  the  rightfully  constitut- 
ed Judge  of  the  superior  court  ot  Rocking- 
ham county,  and  that  bis  power  as  a  do 
facto  officer  continued  only  so  long  as  he 
exercised  it.  Chiet  Justice  Butler,  in  the 
case  of  State  v.  Carroll,  38  Conn.  449,  after 
a  very  exhaustive  examination  and  re- 
view of  the  English  and  American  authori- 
ties, defines  and  classifies  officers  de  facto 
as  follows:  "An  officer  de  tMto  Is  one 
whoso  acta,  though  not  those  of  a  lawful 
officer,  the  law,  upon  principles  ot  policy 
and  justice,  will  hold  valid  so  tar  as  they 
Involve  the  interests  of  the  public  and 
third  persons,  where  the  duties  ot  the 
office  were  exercised— l%st,  without  a 
known  appointment  or  election,  but  under 
such  circumstances  ot  reputation  or  ac- 
quiescence as  were  calculated  to  induce 
people,  without  inqury.tosubmit  to  or  In- 
voke bis  action,  supposing  him  to  be  the 
officer  he  assumed  to  be;  aecond,  under 
color  of  a  known  and  valid  appointment 
or  election,  but  where  the  officer  failed  to 
conform  to  some  precedent  requirement 
or  condition,  as  to  take  an  oath,  give  a 
bond,  or  the  like;  third,  under  color  of  a 
known  election  or  appointment,  void  be- 
cause there  was  a  want  of  power  in  the 
electing  or  appointing  body,  or  by  reason 
of  some  defect  or  irregularity  In  its  exer- 
cise, such  ineligibility,  want  of  power,  or 
defect  being  unknown  to  the  public; 
fburtb,  under  color  of  an  election  or  ap- 
pointment by  or  pursaaut  to  a  public  un- 
constitutional law  btfore  the  same  is  ad- 
judged to  be  such. "  If  it  be  admitted  that 
the  governor  was  not  empowered  by  arti- 
cle 4,  §  11,  of  the  constitution,  to  require 
Jndgre  WHiTAKKRtohold  the  term  nf  Rock- 
ingham court,  which  Judge  Bhipp  before 
his  death  haa  been  assigned  to  hold,  still, 
when  the  commission  was  issued  even 
without  authority,  and  the  appointee  un- 
dertook to  discharge  the  duties  required 
■ot  him,  he  was,  in  so  far  as  it  affected  the 
public  and  the  riarhts  of  third  pensons,  de 
facto  judge  ot  the  court,  so  long  as  be  as- 
sumed to  act  In  that  capacity,  belonging 
to  the  third  class  mentioned  in  the  opinion 
of  Chief  Justice  BcTLUR.  The  defendant, 
finding  the  judge  holding  the  court  by  au- 
thority of  a  commission  from  tbegovernor 
requiring  hlmtodlschargethatduty,  with- 
out objection,  ft  he  had  ground  for  raising 
any,  pleaded  not  guilty  to  the  charge  of 
assault  and  battery,  and,  after  a  trial  in 
which  no  exceptions  were  entered  to  the 
rulings  of  the  court,  the  jury  returned  a 
verdict  ot  guilty.  Up  to  this  point,  his 
honor  was  assuming  his  judicial  func- 
tions, and  it  is  not  material,  if  his  real  pur- 
pose was  to  make  a  case  on  appeal  for 
this  court  In  which  the  validity  of  his  offi- 
cial acts  as  judge  of  that  court  would  be 
brought  in  question,  because,  so  long  as 
be  proceeded  in  xbe  transaction  of  the 
business  ot  the  term,  be  was  judge  de 
facto  ot  the  superior  court  ot  Rockingham 


county,  and  his  acts  were  as  valid  and 
conclusive  on  the  defendant,  Lewis,  as 
though  he  had  claimed  himself,  and  been 
admitted  by  all  others,  to  be  the  judge  d9 
Jure  of  that  court.  If  the  d^endant 
should  be  again  put  upon  trial  tor  the 
same  offense,  there  can  be  no  question 
that  the  record  of  this  trial,  inclnding  a 
copy  of  Judge  Whitakbr's  commission, 
would  sustain  a  plea  of  former  conviction. 
After  the  Judge  bad  determined  that  he 
was  not  empowered  to  hold  the  court  by 
virtue  ot  the  commission,  be  ordered,  on 
motion,  that  the  judgment  be  arrested. 
If,  by  bis  own  volition  he  ceased  to  be  a 
de  facto  officer  after  the  verdict  was  en- 
tered, then  he  bad  no  authority  to  arreMt 
the  judgment.  If  he  was  still  adefaet» 
officer,  there  was  no  sufficient  reason  why 
the  Judgment  ot  tbecoart  should  not  bave 
been  pronounced,  as  it  must  hereafter  be 
entered,  on  motion  ot  the  solicitor.  The 
principles  we  have  stated,  as  embodied  In 
tbe  opinion  in  State  v.  Carroll,  supra,  are- 
sustained  by  tbe  decisloos  of  this  court  as 
well  as  tbe  courts  of  other  states.  Burke 
v.  Elliott,  4  Ired.  856;  Ollllam  v.  Reddick. 
Id.  368;  Norfleet  v.  Staton,  73  N.  C.  646: 
State  V.  Edens,  95  N.  C.  698:  State  v. 
Speaks,  Id.  (S89;  Attorney  General  v. 
Crocker,  188  Mass.  214;  Petersllea  v.  Stone,. 
119  Mass.  465;  State  v.  Carroll,  supra,  and 
authorities  cited;  SIggs  v.  State,  49  Ala. 
311;  Venable  v.  Card,  2  Head,  esZ;  Con- 
over  V.  Devlin,  16  How.  Pr.  470;  State  v. 
Williams,  6  Wis.  808;  Woodruff  v.  Mc- 
Harry,  66  111.  218.  The  views  which  w& 
have  thus  tar  presented  have  the  approv- 
al of  all  ot  the  members  of  the  court. 

A  majority  of  the  court  concur  In  rest- 
ing our  ruling  upon  two  additional 
grounds :  (1)  That  there  is  nothing  in  the 
record  which.  In  legal  contemplation,  ex- 
cludes tbe  possibility  that  the  governor 
appointed  the  judge  to  bold  two  special 
terms,— one  in  Rockingham  and  the  other 
in  Stokes  county;  and  it  be  did  not  have 
tbe  power  to  require  the  judgre  assigned  tO' 
a  different  district  to  bold  " specilied  reg- 
ular terms,  under  tbe  provisions  of  section 
11,  art.  4,  it  will  nevertheless  be  presumed 
that  he  was  exercising  his  rightful  au- 
thority In  ordering  the  holding  of  special 
terms.  (2)  That  the  governor  did  not  ia 
fact  transcend  his  authority,  it  be  Issued 
tbe  commission,  not  because  It  appeared 
to  blm  that  special  terms  were  necessary 
In  the  counties  named  therein,  but  under 
the  idea  that  he  was  empowered  to  re- 
quire the  judge  appointed  to  bold  "speci- 
fied" regular  terms,  on  account  ot  the- 
death  ot  the  judge  assigned  to  the  ninth 
judicial  district,  and  while  he  had  under 
consideration  the  selection  of  his  succes- 
sor. Section  11,  art.  4,  of  the  constitution 
Is  as  follows:  "Every  judge  of  tbe  superi- 
or court  shall  reside  in  the  district  for 
which  be  is  elected.  The  judges  shall  pre- 
side in  the  courts  of  the  different  districts 
successively,  but  no  judge  shall  bold  tb& 
courts  In  the  same  district  oftener  than  once 
in  four  years,  but  in  case  ot  protracted  ill- 
ness of  the  judge  assigned  to  preside,  or 
any  other  unavoidable  accident  to  him, 
by  reason  ot  which  he  shall  be  unable  to 
preside,  the  governor  may  require  any 
judge  to  hold  one  or  more  specified  terms 
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In  said  district  Inllen  of  the  judge  assli^ned 
to  hold  the  courts  of  the  said  district. " 
Section   913  of  the  Code   la   as   follows: 
"The  so T«4mor  shall  have  power  to  ap- 
polot  any  Judge  to  hold  special  terms  oi 
the  superior  court  In  any  county,  and,  by 
coDsent  of  the  governor,  the  Judges  may 
exchange  the  courts  of  a  particular  coun- 
ty or  counties;  but  no  Judge  shall  be  as- 
signed to  hold  the  courts  of  any  district 
of  tener  than  once  in  four  years,  and,  when- 
ever a  Judge  shall  die  or  resign,  his  succes- 
sor shall  hold  the  courts  of  the  district 
allotted  to  his  predecessor. "   Section   11, 
art.  4.  of  the  constitution,  in  its  bearing 
upon  the  statute   in   reference  to  special 
terms,  has  been  more  than  once  construed 
by  this  conrt,  and  it  is  now  well  settled 
that  the  governor  under  its  express  pro- 
visions has  the  power  to  require  a  judge 
to  bold  one  or  more  special  terms  in  dif  • 
erent  districts  from   that  to  which  be  has 
been  assigned  in  the  regular  course  of  ro- 
ta tion.    State  V.  Speaks,  95  N.  C.  691.    In 
the  case  of  State  t.  Watson,  75  N.  C.  139, 
Justice    BonuAN,   for    the  court,   says: 
"The  reason  assigned  by  the  governor  in 
the  commission,  stated  to  be  that  two 
Jndgee  bad  agreed  to  a  partial  exchange  of 
districts,  does  not  in  onr  opinion  avoid 
the    commission.    The   governor  is   not 
bound  to  assign  any  reason  in  the  com- 
mission, or  to  this  court.    As  to  all  the 
world,  except  the  lei^lature,  he  Is  the 
final  Judge  of  the  fitness  of  bis  reasons.   It 
may  be  that  he  desired  to  accommodate 
the  Jodges,  and  no  public   inconvenience 
occurred  to  blm  as  probable.    If  so,  we 
cannot  say  that  the  reason   was  insuffi- 
cient, and  that  being  insufficient  it  avoided 
the  commission.    In  doing  so,  we  would 
clearly  encroach  on  theexecutive  duty  and 
responsibility."    It   is    the   duty  of    this 
court  to  resolve  all  doubts  in  favor  of  the 
constitutionality  of  a  statute  passed  by 
the  leg^latnre.  or  of  an  official  act  of  the 
chief  executive  officer  of  the  state.    As  the 
conrt  say  In  State  t.  Watson,  supra,  "the 
governor  was  not  bound  to  assign  a  rea- 
son;" nor  must  we,  because  a  reason  has 
been  embodied  In   the  commission,  con- 
clude that  the  governor  had  no  other  sut- 
flcent  grounds  for  requiring  Judge  Whit- 
AKER  to  hold  the  court.    It  may  be,  for 
aught  that  appears  to  the  contrary  In  the 
record  proper,  that  the  governor  acted  on 
a  certificate  framed  under  the  provisions 
of  the  Code,  S  914,  and  sufficient  to  warrant 
his  calling  a  special   term   at  the   time 
when  the  regular  terms  were  ordinarily 
held.    He  had  the  power  to  do  so.  and 
might  issue  the  order  direct  to  the  Judge. 
Neither  the  certillcate  forwarded  to  the 
executive  office  nor  the  notice  sent  down 
to  the  county  commissioners  (Code,  915) 
constitute  an  essential  part  of  the  record 
of  the  term.    This  court  is  not  bound  to 
conclude   that   courts   were  not  special 
terms  because  they  are  called  "fall  terms" 
in  the  commission,  nor  because  they  were 
held  at  the  time  appointed  by  law  for 
holding  the  regular  fall  sessions.    Judge 
Sbipp  being  dead,  the  governor  had  the 
power  to  call  special  terms  of  the  courts 
both  in  Rockingham  and  Stokes  counties. 
We  should  always  assume  that  he  did  not 
in  fact  exceed  the  limit  of  his  powers  un- 


der the  constitution,  when,  consistently 
with  every  fact  disclosed,  it  may  be  that 
his  acts  were  valid.  If  it  be  granted  that 
the  successor  of  Judge  Shifp,  had  he  been 
appointed  and  inducted  into  office,  would 
have  been  the  proper  officer  to  bold  the 
regular  term  of  the  court  in  Bockingham 
at  the  precise  time  when  Judge  Whitakeb 
presided  there,  this  court  is  not  at  liberty 
to  Jump  to  the  conclusion  that  some  de- 
lay in  filing  a  vacancy  ia  not  allowed,  in 
order  that  the  governor,  when  bethinks 
the  public  Interests  will  be  best  subserved 
by  doing  so,  may  take  time  to  consider 
and  inquire  as  to  the  fitness  of  persona 
whose  namen  are  suggested  for  a  position 
so  important  and  rBsponsible.  Where  the 
appointment  is  tendered  and  declined,  or 
If  for  any  other  reason  there  is  delay,  while 
the  chief  executive  Is  Instituting  inquliy 
for  the  purpose  of  selecting  a  suitable  per- 
son to  fill  the  office,  he  is  not  prohibited 
from  requiring  a  Judge  who  is  not  engaged 
In  holding  the  courts  of  another  district 
to  hold  one  or  more  terms  in  that  to  which 
there  is  no  Judge  assigned.  If  the  gov- 
ernor should  purposely  and  unreasonably 
postpone  the  exercise  of  the  appointing 
power,  for  that,  like  any  other  misfeasance 
in  office,  the  legislature  may  call  him  to 
account.  Since  section  11,  art.  4,  of  the 
constitution,  as  amended  In  1876,  was  con- 
strued in  State  v.  Monroe,  80  N.  C.  873,  to 
prohibit  only  the  holding  by  any  Judge 
twice  in  four  years  of  the  whole  series  of 
courts  comprehended  in  one  district,  (and 
that  case  has  been  since  approved  instate 
V.  Speaks,  95  N.  C.  692,)  it  is  too  late  to 
contend  that  the  constitutional  conven- 
tion intended  to  put  an  end  to  all  ex- 
changes or  the  holding  of  theconrts  in  the 
same  county  oftener  than  once  in  four 
years,  with  only  the  two  exceptions. - 
where  the  Judge  assigned  is  disabled  by 
protracted  illness,  or  some  accidental  in- 
Jury.  Courts  have  been  held  in  all  por- 
tions of  the  state  by  Judges  acting  under 
commissions  from  the  governor,  and  we 
are  not  disposed  to  entertain  a  proposi- 
tion to  overrule  adjudications  so  often 
acted  upon  by  the  chief  executive  officer  of 
the  state.  In  section  25,  art.  4.  ot  the  con- 
sitution,  we  find  the  provision  that  "it 
any  person  elected  or  appointed  to  any  of 
said  offices  shall  neglect  and  fail  to  qual- 
ify, such  office  shall  be  appointed  to,  held, 
and  filled  as  provided  in  case  of  vacancies 
occurring  thereip,"  vis.,  by  the  governor. 
Suppose  the  governor  should  appoint  one 
to  fill  such  a  vacancy,  and  the  appointee 
should  accept  but  fail  to  qualify  imme- 
diately, would  the  governor  have  the 
right,  and  would  it  be  his  duty,  without 
regard  to  circumstances,  to  make  a  sec- 
ond appointment  immediately,  because 
there  was  some  official  work  awaiting  the 
qualification  of  the  new  appointee? 
Would  the  courts  be  justified  In  declaring 
the  acts  of  the  old  incumbent  void,  be- 
cause the  governor's  first  appointee.  In  lieu 
of  the  person  elected  and  declining,  neg- 
lected to  qualify,  and  the  governor  had 
unreasonably  postponed  making  a  second 
appointment? 

Where  the  constitution  has  clothed  the 
governor  with  the  power  to  require  a 
Judge  to  hold  a  court  In  a  district  diner- 
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«nt  from  that  to  which  he  is  by  general 
law  asBlKned,  upon  certain  conditions,  as 
to  the  rulflllment  of  which  he  must  of  ne- 
cessity be  the  ]ndge,  when  he  issues  the 
commission,  this  court  will  assume  if  be 
could,  for  any  reason,  lawfully  require 
such  service  of  a  Judge,  that  in  fact  the 
emergency  had  arinen,  that  called  for  the 
exercise  of  the  authority  given  him  bylaw. 
State  V.  Watson,  supra.  Constitutional 
as  well  as  statutory  provisions,  made  in 
pursuance  of  the  organic  law,  are  often  so 
framed  that  the  guvemor  is  left  to  deter- 
mine in  his  discretion  whether  the  contin- 
gency, on  the  happening  of  which  he  is  to 
exercise  a  certain  power,  has  arisen. 
Cooley.  Const.  Lim.  marg.  pp.  41  and  187; 
Kendall  t.  Inhabitants  of  Kingston,  5 
Mass.  533.  And  in  such  instances  there  is 
no  power  lodged  elsewhere  to  correct  a 
roistalce  of  Judgment  on  his  part.  The  leg- 
islature can  notice  a  willful  abuse  of  au- 
thority. It  is  provided  in  section  914  of 
the  Code  that  the  governor  may  order  a 
epecial  term  of  the  superior  court  to  be 
held  in  a  county,  whenever  it  shall  ap- 
pear to  him  "  by  thecertlflcate  of  any  Judge, 
a  majority  of  the  board  of  county  com- 
missioners, or  otherwise,"  that  a  certain 
state  of  facts  exists.  He  Is  the  sole  Judge 
of  the  sufflcien^y  of  the  evidence  to  satisfy 
him  that  the  business  of  a  court  is  such  as 
to  require  the  holding  of  a  special  term. 
The  legislature  could  not  require  the  gov> 
emor  to  exercise  his  power  of  appoint- 
ment within  a  given  period,  and  therefore 
the  statute  must  be  understood  (in  a 
qualified  sense  growing  out  of  this  limit 
to  their  authority)  as  meaning  that  the 
successor,  when  appointed,"  shall  hold  the 
eourts  of  the  district  allotted  to  bis  prede- 
cessor" that  shall  not  have  been  pre- 
viously held.  But,  looking  exclusively  to 
the  phraseology  of  section  11,  art.  4,  we 
think  that  we  are  warranted  in  resting 
our  ruling  upon  the  ground  that  the  con- 
stitution by  its  express  terms  empowered 
the  governor  to  appoint  Judge  Whitaker 
to  hold  the  two  " specitled  terms"  in  lieu 
of  the  Judge  assigned  to  the  district,  be- 
cause he  had  not,  tor  want  of  sufficient 
time  to  select  among  eligible  lawyers,  or 
for  other  good  reason,  designated  the  suc- 
cessor to  Judge  Shipp,  who  had  died,  after 
being  assigned  by  lawto  the  ninth  Judicial 
district.  The  word  " accident "  In  its  legal 
sense  has  been  defined  to  be  "  (1)  an  event 
bappening  without  the  concurrence  of  the 
wiU  of  the  person  by  whose  agency  it  was 
caused;  (2)  an  event  that  takes  place 
without  one's  foresight  or  expectation." 
The  death  of  Judge  Sbipp  of  course  is  due 
to  Divine  agency,  and  therefore  the  first 
of  tbetwodeflnltlonscould  not  beadopted 
upon  our  theory  in  this  case;  but,  on  the 
other  hand,  the  additional  qualifying  and 
Intensifying  word  "unavoidable"  would 
Imply  not  simply  thepaasive  state  of  having 
no  agencyin  bringing  about  the  event,  but 
the  active  exertion  of  one's  powers  to  pre- 
vent It.  Death  is  an  event  that  takes  place 
without  the  foresight  or  expectation  of  its 
victim,  as  well  as  in  spite  of  the  natural 
resistance  of  his  vital  powers  and  ener- 
gies, and  is  an  "unavoidable  accident," 
happening  not  only  without  the  concur- 
rence of  the  will  of  the  man,  but  because  al- 


though summoning  all  of  bis  will  power  he 
cannot  prevent  it.  Webster  says  that  the 
word  "  accident "  is  often  used  in  the  sense 
of  "  an  undesigned  and  unfortunate  occur- 
rence of  an  afflictive  nature;  a  casualty;  a 
mishap,  as  to  die  by  accident."  The 
same  author  defines  "unavoidable"  as 
meaning  "incapable  of  being  shunned  or 
prevented;  inevitable."  Oombining  the 
synonyms  of  the  two  words,  it  seems  that 
we  might  say  with  propriety  and  ac- 
curacy that  .Judge  Shipp,  though  dead, 
had,  on  account  of  an  "inevitable  mishap, 
or  an  occurrence  to  him  of  an  afflictive 
nature,"  that  could  not  have  been  pre- 
vented," been  unable  to  preside.  If,  asing 
the  word  "accident"  in  the  sense  of 
"chance,"  we  hold  that  the  framers  of  our 
organic  law  meant  to  provide  only  for 
the  contingency  of  the  Judge  being  dis- 
abled by  some  unforeseen  injury  to  him, 
can  we  give  effect  to  the  adjective  "un- 
avoidable," by  looking  into  the  facts  at- 
tending his  mishap,  and  declaring  ju- 
dicially that  it  could  not  have  been 
shunned  by  any  degree  of  care  on  bis 
part,  and  that  any  occurrence  to  him,  ex- 
cept death,  was  utterly  inevitable,  bad 
he  exerted  all  of  his  power  to  obviate  it? 
Anderson,  in  his  Law  Dictionary,  (page 
12,)  says:  "An  accident  is  an  event  or  oc- 
currence which  happens  unexpectedly 
from  the  uncontrolable  operations  of  nat- 
ure alone,  and  without  human  agency," 
—and  that  unavoidable  accidents  are 
"such  as  are  'inevitable'  or  absolutely  un- 
avoidable because  effected  or  influenced  by 
the  uncontrollable  operations  of  nature. " 
Id.  p.  13.  The  same  author  gives  also  an- 
other definition,  as  follows:  "An  accident 
not  occasioned  In  any  degree  remotely  or 
directly  by  want  of  such  care  or  skill  as 
the  law  holds  every  man  bound  to  exer- 
cise. "  But  from  the  nature  of  the  case  the 
framers  of  the  constitution  could  not  have 
intended  to  make  their  meaning  depend- 
ent upon  the  decision  of  a  question  of  neg- 
ligence, and  must  have  used  the  words  In 
the  other  sense,  in  which  they  are  defined 
by  the  authors.  This  interpretation 
brings  this  section  Into  bfirmony  with 
section  25,  art.  4,  where  it  is  proviaed 
that  until  a  newly-elected  officer,  or  one 
appointed  in  place  of  a  newly-elected  offi- 
cer, falling  to  qualify,  shall  comply  with 
the  conditions  precedent  to  his  lawful  in- 
duction Into  office,  the  incumbent  shall 
hold  over.  In  that  event  th^  duties  aro 
discharged  by  the  person  whose  regular 
time  has  expired,  even  while  the  gov- 
ernor la  searching  for  a  suitable  person  to 
appointin  lieu  of  anothercbosen  to  succeed 
him.  In  oar  case  we  interpret  the  consti- 
tution to  mean  that  while  the  chief  execu- 
tive officer  is  taking  a  reasonable  time  for 
deliberation,  and  acquiring  information 
that  will  aid  him  in  choosing  a  competent 
and  worthy  officer,  be  may  require  an  un- 
occupied Judsre  to  hold  a  specified  term  or 
terms  of  the  courts  of  the  district  to  which 
his  appointee  will  be  assigned  by  the  gen- 
eral law  Immediately  on  his  qualification. 
If  we  have  fairly  construed  the  language 
of  the  framers  of  the  constitution,  the  con- 
sequences of  giving  the  section  a  proper 
interpretation  are  to  be  considered  by 
those    intrusted    with    making    statute 
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Ibv,  and  sascmtlng  alteratlona  In  the  or- 
Kanic  law.  But  we  see  no  ground  for  ap- 
prehending that  a  govemor  will  ever 
abnse  his  power  by  such  unreasonable  de- 
lay as  to  Impose  apon  eleven  judges  the 
duties  and  labor  of  twelve.  Such  an  unrea- 
sonable dereliction  In  the  discharge  ol  a 
duty  impose<l  by  the  constitution,  as 
would  appear  palpably  to  be  a  willful 
abuse  of  his  power,  would  make  him 
amenablft  before  the  general  assembly, 
the  highest  of  all  criminal  tribunals  in  tlie 
state.  The  order  arresting  judgment  In 
this  case  Is  reversed,  and  the  court  below 
will  proceed  to  enter  such  judgment  as  It 
may  deem  proper,  if  the  solicitor  shall  pray 
tbejudgment  of  tjie  court.  Judgment  re- 
versed. 

Davis,  J.,  (eoaemring  In  the.  eonolaaioa 
reached  by  the  court,  but  disaenttag  upon 
other  grounds.)  Judge  Wbitakkb  was  </e 
Jure  judge,  and  his  acts,  while  holding  </« 
facto  a  regular  term  of  Rockingham  supe- 
rior court,  which  was  by  law  to  have  been 
held  by  J  udge  Shipp,  or  by  his  successor 
In  the  event  of  a  vacancy,  were  vatid ;  and 
this  is  sufllclent  to  decide  the  questiou  be- 
fore OB.  But  I  donotconcnrintheoplnion 
that  the  govemor  had  the  power  to  re- 
quire him  to  hold  that  court  under  article 
4,  §  11,  of  the  constitution,  or  to  appoint 
him  to  hold  it  under  section  913  of  the 
Code;  and  I  will  content  myself  with  a 
brief  statement  of  my  opinion,  without 
elaboration.  I  think  article  4,  S 11,  of  the 
constitution,  ns  amended  by  the  conven- 
tion of  l)i75,  means  to  provide  for  the  Ina- 
bility of  a  living  judge,  regularly  assigned 
in  order  of  rotation  to  preside  in  any  dis- 
trict, to  do  BO  because  of  bis  protracted 
Illness,  "or  any  other  unavoidable  acci- 
dent to  him,  by  reuson  of  which  he  shall 
be  unable  to  preside,  in  which  event  "  the 
govemor  may  require  any  judge  to  hold 
one  or  more  sppcifled  terms  in  said  dis- 
trict in  lieu  of  the  judge  assigned  to  hold 
the  courts  of  said'  district :"  and  I  do  not 
think  that,  by  any  fair  and  unstrained  im- 
plication, it  can  be  made  to  apply  to  a  va- 
cancy, for  that  is  provided  tor  in  clear,  ex- 
press, and  unmistakable  language  in  sec- 
tion 25  of  the  same  article,  and  section  11 
provides  only  fur  courts  to  be  held  in  lieu 
of  the  disabled  living  judge,  who,  as  soon 
as  his  disabilities  shall  be  removed,  will  re- 
turn to  hold  his  courts,  and  not  in  lieu  of 
his  successor  who  fills  the  vacancy  ca  used 
by  his  death,  resignation,  or  otherwise, 
unless  he  also  shall  be  under  some  tempo- 
rary disability.  Under  section  913  of  the 
Code,  the  govemor  has  powerto"appolnt 
any  judge  to  hold  a  special  term  of  the  su- 
perior court  In  any  county, "  and  to  con- 
sent to  the  exchange  of  courts  by  judges, 
but  he  has  no  power  to  appoint  a  special 
term  of  the  court  except  as  provided,  and 
only  as  provided,  by  sections  914  and  915 
of  the  Code;  for  it  will  be  observed  that 
the  constitutional  provision, (article4,  §14, 
of  the  constitution  of  186S,)  as  it  existed 
when  State  v.  Watson.  75  N.  C.  136,  was 
decided,  authorized  the  governor,  "for 
good  reasons  which  he  sliall  report  to  the 
legislature  at  its  current  or  next  session, 
to  require  any  judge  to  hold  one  or  more 
specified  terms  of  said  courts  in  lieu  of  the 


Judge  in  whose  district  they  are. "  This 
provision  dues  not  appear  in  the  amended 
constitution.  I  am  not  aware  of  anycon- 
strnction  that  has  been  placed  upon  ar- 
ticle 4,  §  11,  of  the  present  constitution,  or 
upon  station  913  of  the  Code,  by  this  court, 
that  will  confer  upon  the  executive  power 
to  appoint  or  require  a  judge  to  hold  a 
regular  term  of  the  court  in  a  vacant  ju- 
dicial district.  State  v.  Watson,  76  N.  C. 
186,  does  not  construe  either,  but  Is  based 
upon  and  is  a  construction  of  article  4,  $ 
14,  of  the  constitution  of  1S68.  which  by 
express  language  conferred  upon  the  gov- 
ernor, for  "good  reasons  which  he  shall  re- 
port to  the  legislature,"  etc.,  power  to  re- 
quire a  judge  "to  hold  one  or  more  speci- 
fied terras  in  lieu  of  the  Judge  in  whose  dis- 
trict they  are. "  And  tJiat  case  does  not 
do  more  than  declare  that  the  govemor 
under  that  section  of  article  4  of  the  con- 
stitution of  1868  "is  the  final  Judge  of  the 
fitness  of  bis  reasons"  as  to  all  the  world, 
except  the  legislature  to  which  he  is  re- 
quired to  report  them.  There  is  no  sucb 
f>ro vision  in  the  present  constitution  or 
Rws,  and  it  is  no  authority  In  construing 
the  provisions  now  being  considered. 
State  V.  Munroe,  80  N.  G.  878,  so  far  as  it 
relates  to  article  4,  §  11,  only  asserts  that 
it  does  not  restrict  the  l^slature  from 
creating  an  extra  term  of  the  superior 
court  of  any  county,  and  designating  the 
presiding  judg^  to  hold  the  same;  and 
State  v.  Speaks,  95  N.  C.  689,  so  far  as  this 
question  is  concerned,  only  asserts  that 
the  acts  of  an  officer  do  facto  are  as  bind- 
ing as  if  he  were  an  officer  dejure;  and,  in 
that,  all  concur.  It  is  not  contended  by 
me  that  the  amended  constitution  intend- 
ed to  put  an  end  to  all  exchanges,  or  that 
the  legislature  has  not  the  power  to  pro- 
vide, within  the  limits  of  the  constitution, 
for  the  creation  of  additional  or  special 
courts,  inferior  to  the  supreme  court,  and 
to  pro  vide  for  the  manner  in  which  they 
may  be  held,  but  I  do  not  think  that  the 
courts,  which  Judge  Whitaker  was  r^- 
(luired  to  hold,  were  special  terms  or  addi- 
tional courts  provided  for  by  any  law. 
This  court  is  bound  to  take  Judicial  notice 
of  the  times  and  places  at  which  the  r^- 
ular  terms  of  the  superior  courts  are  held, 
and  we  are  bound  to  know,  judicially, 
that  it  was  tbe  regular  fall  term,  and  not 
a  special  term,  of  Rockingham  court  that 
Judge  Wbitakbb  was  required  to  hold. 

Wearecharged  with  the  knowledge  that 
the  governor  had  no  power  to  appoint  a 
special  term  of  Rockingham  superiorcourt, 
except  as  provided  for  in  sections  914  and 
916  of  the  Code,  and  there  is  no  evidence 
to  warrant  tbe  assumption  or  presump- 
tion that  tbe  governor  was  acting  under 
those  sections.  So  far  from  it,  it  appears 
from  the  record,  and  is  found  as  u  tact, 
that  it  was  a  regular  term  which  was  to 
have  been  held  by  Judge  Sbipp.  I  d«>  not 
think  that  the  governor  is  tbe  sole  judge 
of  the  sufficiency  of  the  evidence  to  satis- 
fy him  that  the  business  of  tbe  court  is 
such  as  to  require  the  holding  of  a  special 
term ;  and, even  if  we  could  presume,  with- 
out any  evidence  and  against  the  record 
and  knowledge  with  which  the  court  is 
charged,  that  Judge  Whitaker  was  re- 
quired to  hold  a  special  term  of  Rockingham 
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noperior  court,  thegoTemor  bad  no  power 
to  appoint  such  a  court  to  bo  held  at  the 
Bame  time  aa  the  regular  term ;  and  it  It 
appeared  at  any  time  other  than  a  regu- 
lar term,  by  the  certificate  of  any  Judge,  a 
majority  of  the  board  of  county  commls* 
Bloners,  or  otherwise,  that  the  business  of 
the  county  required  It,  the  duty  of  the  gov- 
«mor  is  imperatlre,  whatever  may  be  his 
opinion  as  to  the  necessity  of  the  special 
term,  to  order  It.  The  language  of  the 
«tatute  la  "shall,"  and  his  executive  duty 
is  to  obey. 

But  It  is  said  that  the  death  of  Judge 
fiHipp  was  an  accident,  within  the  mean- 
ing of  article  4,  §  II,  of  the  constitution, 
lean  not  concur  In  this  view.  It  would 
never  occur  to  me  to  say  that  Judge  Shipp 
was  "  unable  to  preside"  at  Rockingham 
court  by  reason  of  the  accident  of  his  death. 
Death  would  put  no  accidental  suspen- 
elon  to  his  ab  lity  to  hold  the  court,  but 
It  wonld  create  a  vacancy,  and  no  one 
could  bold  It  in  lieu  of  him  until  the  va- 
cancy was  filled,  for  there  was  no  one  in 
existence  in  Hen  of  whom  It  could  be  held. 
One  may  fill  a  vacancy  created  by  the 
death  or  resignation  of  another,  but  can  it 
be  said  that  be  is  acting  in  lieu  of  the  dead 
man?  His  power  to  act  ended  within  his 
life,  and,  when  that  ended,  bis  place  was 
vacant,  and  until  filled  there  was  no  one 
in  it  to  act.  or  for  whom  another  could 
■act.  So  much  of  the  opinion  as  is  based 
upon  the  supposed  necessity  that  might 
otherwise  be  imposed  upon  the  governor 
to  act  hastily  Is  an  argument  ab  ineon- 
venteatl,  the  force  of  which  is,  I  think, 
trrently  lessened,if  not  rendered  nugatory, 
by  the  provisions  of  sectiunM  914  and  915  of 
the  Code,under  which  special  terms,  if  any 
necessity  or  emergency  may  exist,  may 
t>e  appointed  In  the  manner  plainly  pre- 
scribed by  law,  without  the  exercise  of 
any  doubtful  or  uncertain  power  which 
may  not  exist.  Concurring  in  the  conclu- 
sion arrived  at,  and  regretting  that  I  can- 
not concur  in  the  entire  opinion  of  the  ma; 
Jorlty  of  the  court,  which,  however  barm- 
less  it  may  be  at  the  present  time,  may,  I 
fear.  In  the  future,  become  a  dangerous 
precedent  in  the  hands  of  an  unwise  or  un- 
conscienttons  executive,  T  feel  constrainM 
to  enter  my  dissent  to  so  much  of  the  opin- 
ion as  holds  that  the  governor  had  the 
rightful  power  to  require  Judge  Whitakek 
to  hold  the  regular  fall  term  of  Rocking- 
ham superior  court,  made  vacant  by  the 
lamented  death  of  judge  Sbipp,  who.  In 
the  order  of  rotation,  would  have  been  the 
proper  Judge  to  preside. 


Eller  et  al.  v.  Lili.ard  et  ah 

(Supreme  Court  cf  North  Carolina.    Dec.  23, 
1890.) 

Wnxs — CoKSTsucrioN— ADTANCSicxim  —  Bfb- 
ciFic  Leoacies. 

1.  Where  a  testator  directs  his  bank-stock  to 
be  eqiially  divided  between  his  children,  and 
then  devises  his  general  estate  to  be  equally  di- 
vided among  them,  taking  advancements  in  ao- 
connt,  the  bank-stock  is  a  speciflo  legacy  to  be 
equally  divided,  without  accounting  for  adranoe- 
meots. 

3.  Where  the  testator,  after  certain  specitic 
legacies  to  his  wife,  gives  her  "also  a  child's 
share  equal  with  one  of  my  children  of  all  the 


property  that  Is  not  disposed  of  otharwlae  In  fills 
will, "  and  then  direots  that  his  childim  a>d 
grandchildren  (talcing  per  gUrpes)  are  to  have 
equal  shares  of  the  estate,  taking  advancements 
into  aocount,  the  widow  is  entitled  to  have  the 
children  and  grandcliildren  account  for  advance- 
ments in  ascertaining  her  sliare. 

Appeal  from  superior  court,  Ashe  coun- 
ty; J.  H.  Merrimon,  Judm. 

It  appears  that  David  Worth  died  In  the 
county  of  Ashe  In  the  month  of  December, 
1888,  leaving  a  last  will  and  testament, 
which  was  daly  proven,  and  the  plaintiffs, 
the  executors  therein  named,  were  duly 
sworn  as  such.  This  action  Is  brought  by 
these  executors  to  obtain  a  construction 
of  the  said  will  in  respects  specified, 
against  the  devisees  and  legatees  thereof. 
The  following  is  a  copy  of  so  much  of  the 
will  as  need  be  reported :  "I  devise  and 
bequeath  to  my  beloved  wife,  Elisabeth, 
the  home  tract  ot  land  and  adjoining 
tracts,  excepting  the  one  hundred  acre 
tract  called  the  'Prather  Tract,'  and 
about  one  acre  including  the  church  called 
'  Worth's  Chapel ;'  also  the  bounty  tract 
of  land  estimated  at  one  thousand  acres, 
the  home  tract  estimated  at  abon%  four 
hundred  and  70  acres,  including  one-half 
of  the  grist-mlll,  including  one  acre  of 
land,  including  the  mill  for  the  term  of  her 
natural  llfb;  also  all  my  household  and 
kitchen  furniture  of  every  description,  all 
my  farming  tools  necessary  for  farming 

gurposes:  also  my  family  carriage  and 
aS>K7>  ^'tli  the  appartenances  thereunto 
belongfing;  also  two  cows,  her  choice; 
also  a  child's  share  equal  with  one  of  my 
children  of  all  the  property  that  is  not 
disposed  of  otherwise  in  this  will,  to  be 
hers  absolutely,  and  at  her  own  dispusal. 
I  devise  and  bequeath  one  acre  of  land  in- 
cluding the  cburcb  called  '  Worth's  Chap- 
el '  to  the  M.E.  Holston  Conference  South ; 
I  also  devise  and  beqneath  three  hundred 
dollars  of  m.v  bank-stock  In  the  Bank  of 
Abingdon,  Ya.  to  the  said  M.  E.  Holston 
Conference  South,  the  dividend  to  be  an- 
nually applied  to  the  support  of  the  min- 
ister at  Worth's  Chapel.  I  direct  that 
the  balance  of  my  bank-stock  in  said  bank 
be  equally  divided  between  my  children, 
unless  it  can  be  more  agreeably  arranged 
l>etween  themselves.  I  direct  tbat  my 
stock  in  the  cotton-mills  at  Bosweil,  Cobb 
Co.,Ga.,tn  be  sold  on  a  credit  of  nine 
months,  with  Interest  from  day  of  sale, 
with  bond  and  approved  security,  title  re- 
served until  paid.  I  devise  and  bequeath 
to  the  heirs  of  my  dec.  danghter.  M.  C. 
Wilcox,  former  wife  of  M.  F.  Wagner,  dec. ; 
vl».,  LlUle  Wagner,  now  Wright,  also  Ma- 
riana Wilcox;  also  to  the  heirs  of  my  dec. 
daughter  R.  C.  Cowles,  vU.,  David  W. 
Cowles,  Carrie  L.  Cowles,  and  Cora  A. 
Cowles;  also  the  heirs  of  my  daughter  J. 
L.  Benham,  vis.,  Deette  Benham  and  E. 
W.  Benham ;  also  to  the  heirs  of  my  son 
T.  C.  Worth,  dec.,  vis.,  Walter  H.  Wt>rth. 
Elma  C.  Worth,  Jennie  M.  Worth,  and  Jo- 
seph C.  Worth,  the  tract  of  land  that  I 
ad  vancpd  for  the  benefit  of  the  last-named 
four  children  whereon  they  now  reside. 
I  devise  to  R.  C.  Worth,  widow  of  T.  C, 
Worth,  dec.,  the  tract  of  land,  of  about  two 
hundred  and  thirty  acres,  whereon  she 
now  resides,  to  be  her  property  durinc 
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her  natnral  life,  then  to  T.  C.  Worth's 
hein,  as  above  named,  I  mean  the  above- 
named  belra  are  tu  have  an  eqnal  share 
of  my  entate  with  the  balance  of  my  chil- 
dren. The  share  that  the  mother  or  fa- 
ther, II  llvinfr,  would  be  entitled  to.  vis., 
E.  C.  Llllard,  A.  L.  Ude,  and  A.  £.  Penn. 
After  taking  out  the  advancements  here- 
tofore made  or  hereafter  made,  M.  C.  Wil- 
cox has  received  nineteen  hundred  and 
twenty  dollars.  E.  C.  Ldllard  has  received 
twenty-two  handrod  and  thirty-four  dol- 
lars, R.  C.  Cowles  has  received  fourteen 
hnndred  and  flfty-flve  dollars,  T.  C.  Worth 
has  received  five  thousand  nine  hundred 
and  eighty  dollars,  J.  L.  Benham  has  re- 
ceived fifteen  hundred  and  ninety-six  dol- 
lars, LilKe  Wagner  has  received  two  hun- 
dred and  thirty-seven  dollars,  A.  L.  Lide 
has  received  tbirty-flve  hundred  and  sev- 
enty-six dollars,  A.  E.  Penn  has  received 
seventeen  hundred  and  twenty-five  dol- 
lars. Reference  may  be  had  to  a  leather- 
back  piKket  diary  in  the  Iron  safe  for  ad- 
vancements made  up  to  this  date,  or  here- 
after. "  The  following  is  so  much  of  the 
Judgment  of  the  court  below  as  is  except- 
ed to  by  the  appellants:  "All  the  parties 
in  interest  beinc  before  the  court,  and 
represented  by  counsel,  and  the  whole 
matter  being  considered,  the  said  clauses 
of  said  will  are  construed  as  follows:  (1) 
That  after  paying  the  bequests  to  the 
ehurcb  therein  mentioned,  the  residue  of 
the  bank-stock  is  to  be  divided  equally 
among  the  children  and  grandchildren  of 
the  testator,  the  said  grandchildren  tak- 
ing per  stirpes,  and  In  this  fund,— that  is, 
the  bank-stock, — ^tbe  widow  of  the  testator 
is  not  entitled  to  share,  nor  is  she  entitled 
to  have  the  said  bank-stock  accounted  for 
In  any  interest  that  she  may  take  ander 
this  will,  as  said  bank-stock  is  held  to  be 
a  specific  legacy.  (2)  That,  in  ascertain- 
ing the  chUd's  part  devised  to  the  widow 
of  testator,  she  is  entitled  to  require  each 
of  the  children  and  grandchildren  repre- 
senting children  to  account  for  the  ad- 
vancements made  by  the  testator  In  his 
life-time,  except  as  to  advancements  that 
have  been  disposed  of  otherwise  in  this 
will,  to-wlt,  the  tract  of  land  advanced  to 
T.  C.  Worth  at  the  price  of  two  thousand 
dollars,  and  any  other  lands.  If  any,  ad- 
vanced to  any  other  of  the  children."  The 
appellants  assign  as  grounds  of  error  that 
the  court  below  required  "the  children  and 
grandchildren  of  the  testator  to  account 
to  the  widow  for  the  advancements  made 
to  them  by  the  testator  in  ascertaining 
her  (the  widow's)  share  of  one  child's 
part,"  and  allowed  "T.  C.  Worth  and  the 
others,  who  have  been  most  advanced, 
to  share  in  the  bank-stock,  without  ac- 
counting for  such  advancements  to  those 
who  have  been  less  advanced." 

Q.  F.  Ne»J  and  W.  B.  Bower,  lor  appel- 
lants. 

Merrihon,  C.  J.,  {after  stating  the  facta 
as  above.)  We  are  not  called  upon,  nor 
woold  it  be  proper,  to  interpret  the  will 
before  ns,  or  particular  clauses  of  it,  fur- 
ther than  may  be  necessary  in  reviewing 
the  Jndgroent  of  the  conrt  below  in  the  re- 
spects embraced  by  the  assignments  of  er- 
ror.   Onr  province  is  simply  to  correct  er- 


rors of  the  conrt  below,  not  to  go  beyond 
that  and  interpret  the  whole  will,  or  de- 
termine the  rights  of  devisees  or  legatees 
otherwise  than  as  these  may  be  Involved 
in  the  assignments  of  error.  The  clear 
purpose  of  the  testator  was  first  to  pro- 
vide for  his  wife.  His  further  purpose,  to 
have  his  wife  and  children  share  equally 
in  his  property,  except  as  to  specific  de- 
vises and  bequests,  is  very  apparent.  And 
with  this  view,  heiutended  that  his  grand- 
children of  his  deceased  children  should  re- 
spectively represent  their  deceased  parents, 
and  take  the  part  the  parents  would  take 
If  living.  Indeed,  in  his  will,  just  after  the 
naming  of  bis  deceased  children,  and  after 
each,  her  or  his  children,  he  expressly  de- 
clares: "I  mean  the  above-named  heirs 
[the  heirs,  the  children,  of  his  deceased 
children  mentioned]  are  to  have  au  equal 
share  of  my  estate  with  the  balance  of  my 
children,  the  share  that  the  mother  or 
father,  if  living,  would  be  entitled  to,  viz., 
E.  C.  Lillard,  A.  L.  LIde,  and  A.  E.  Penn, 
who  were  his  surviving  daughters,  and 
only  surviving  children,  mentioned  awk- 
wardly in  this  connection.  And  to  make 
SDcfa  equality  as  to  bis  surviving  children, 
and  the  children  of  his  deceased  children, 
he  Intended  that  his  surviving  children 
and  his  grandchildren  representing  re< 
spectively  their  deceased  parents,  should 
account  to  and  with  each  other  for  certain 
advancements  which  he  specified  In  his 
will,  so  far  as  the  same  had  been  made  at 
the  time  he  executed  it.  Such  equality  in 
sharing  the  property  of  the  testator  by  his 
children  and  grandchildren  Is  confined  to 
the  general  residue  of  his  estate;  it  does 
not,  in  the  absence  of  direction  to  the  con- 
trary, extend  to  and  embrace  specific  leg- 
acies. A  specific  legacy  implies  that  the 
particular  thing — property — bequeathed 
shall  go  to  the  legatee  just  as  given,  in- 
cluding the  amount  or  measure  thereof. 
Starbuck  v.  Starbuck,93N.  C.  183.  Hence, 
as  to  the  special  legacies,  the  testator  did 
n.ot  Intend  that  the  co-legatees  should  ac- 
count to  and  with  each  other  foradvance- 
ments;  he  Intended  that  these  legatees 
should  take  the  property  so  bequeathed 
Just  as  he  gave  it, — the  law  so  Implieu, — in 
the  absence  of  contrary  Intent  expressed, 
and  no  such  contrary  Intent  is  expressed. 
Indeed,  in  disposing  of  his  general  prop- 
erty,— In  that  Immediate  connection, — he 
directs  that  advancements  be  accounted 
for,  thus  showing  his  purpose  to  confine 
this  direction  to  the  residue  of  the  estate. 
Hence,  the  objection,  that  the  legatees 
sharing  in  the  specific  legacy  of  the  bank- 
stock,  who  bad  received  advancements 
larger  than  others  sharing  in  it,  were  not 
required  to  account  for  such  advance- 
ments, is  unfounded.  No  .objection  was 
made  that  tbegrandchildron  were  allowed 
to  share  in  the  legacy,  and  the  exception 
raised  no  question  In  that  respect. 

The  testator  devises  and  bequeaths  to 
his  wife  certain  property  specified,  and,  in 
addition  thereto,  "also  a  child's  share 
equal  with  one  of  my  [his]  children  of  all 
the  property  that  Is  not  disposed  of  other- 
wise in  this  will,  to  be  hers  absolutely,  and 
at  her  own  disposal."  He  makes  no  ex- 
press disposition  of  his  property,  real  or 
personal,  other  than  that  specifically  dis- 
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posed  of  to  his  children ;  bat  he  declares 
that:  "I  mean  the  above-named  heirs 
[certain  grandchildren]  are  to  have  an 
equal  share  of  my  estate  with  the  balance 
of  my  children,  [meaning  his  surviving 
children,]  the  chare  that  the  mother  or  fa- 
ther if  living  would  be  entitled  to."  He 
thus  impliedly  disposes  of  the  residuum  of 
his  property  to  his  children  and  grand- 
children, and  expressly  specifies  advance* 
ments  that  certain  of  them  particularly 
named  must  account  for.  This  is  substan- 
tially in  harmony  with  the  statute  of  dis- 
tribution ot  estates,  and  it  seems  he  so 
thought  and  intended  that  it  should  be. 
His  language,  as  to  his  wife,  clearly  im- 
plies his  purpose  that  she  shall  have  "a 
child's  share "^  of  the  residuum  of  his  prop- 
erty, to  pat  her  on  an  eqnal  footing  with 
his  children  as  to  that;  and  he  farther 
points  out  and  provides  that  a  child's 
share  shall  be  ascertained  by  requiring  bis 
children  to  account  tor  specified  advance- 
ments mnde  at  the  time  he  executed  bis 
will,  and  that  might  be  thereafter  made 
before  his  death.  If  the  children  were  not 
required  to  account  for  advancements  as 
specified  in  ascertaining  a  child's  part  to 
and  wl^h  the  widow,  then  she  would  not 
get  "a  child's  share  equal  with  one  of  my 
children,  of  all  the  property  that  is  not 
disposed  of  by  this  will ; "  she  would  not 
beon  an  equal  footing  with  thcchildren  as 
to  the  distribution  of  that  property.  In 
ascertaining  the  intention  of  the  testator,  it 
is  to  be  oliserved  that  all  the  provisions 
as  to  equality  in  sharing  the  property  have 
reference  to  the  residuum,  and  in  tbatcon- 
nectiou  embrace  the  wife.  It  seems  that 
the  testator  had  in  view  the  statute 
(Code.  §  1483)  which  requires  that  children 
shall  account  to  and  with  the  "widow  ot 
the  intestate  in  ascertaining  her  child's 
part  of  the  estate."  Wo  are  therefore  of 
opinion  that  the  court  properly  required 
the  children  to  account  to  and  with  the 
widow  for  advancements  as  specified  in 
the  will  in  ascertaining  her  share  ot  the 
residuam.    Judgment  affirmed. 


there  was  nothing  from  whldi  be  could 
appeal,  and  it  was  inadvertently  takea» 
and  will  be  dismissed. 


Puffer  v.  Lucas. 

(Supreme  Court  cf  North  Carolina.    Nov.  17, 
1890.) 

Appeal  from  superior  court,  New  Han* 
over  county;  Bynum.  Judge. 

Action  by  Puffer  against  Lucaa  tor  the 
possession  of  a  certain  soda  and  mineral 
apparatus  linown  as  the  "Elperts  Ma- 
chine." The  Jury  returned  a  special  ver- 
dict, which  the  court  subsequently  set 
aside,  without  giving  Judgment  for  either 
party.  Both  parties  appealed.  On  plain- 
tiff's appeal  the  supreme  court  sustained 
the  action  of  the  trial  court,  holding  that 
the  special  verdict  was  unintelligible  and 
Inconsistent.  Ante.  180.  The  present  opin- 
ion was  delivered  on  defendant's  appeal. 

Davis,  J.,  (in  defendant's  appeal.)  As 
we  have  seen,  no  Judgment  could  be  ren- 
dered upon  the  verdict  in  this  case,  and. 
though  the  defendant's  case  on  appeal 
presents  a  number  of  exceptions  and  as- 
signments ot  error,  there  was  no  Judgment 
against  him ;  and  when  the  verdict  was 
properly  set  aside  and  a  new  trial  ordered, 


Paooock  v.  Davenport. 

(Svipreme  0<nurt  of  North  CaroUna.    Deo.  38, 
1890.) 

Braomo  FsBFORHAitoa — Biui  or  SiAXDnra  Tbbbs 

— BBBAOB  OV  CkjITRAOT— DaJCAOCS. 

1.  Where,  within  the  60  days  during  which 
defendant,  in  writing,  gave  plaintlJI  theezoloslve 
privilege  of  buying  at  a  certain  .price  all  tha 
trees  on  defendant's  land  which  plaintiil  might 
select  and  mark,  plaintiff,  before  a  withdrawal 
by  defendant,  offers  to  pay  the  price,  and  mark 
the  trees,  defendant's  offer  becomes  a  binding 
contract,  for  the  breach  ot  which  lie  is  answera- 
ble in  damages. 

2.  Where  nuoh  trees  are  bonght  with  a  view 
to  their  severance  from  the  soil,  and  thus  being 
converted  into  personalty,  and  there  are  no  cir- 
cumstances from  which  it  can  be  interred  that 
breach  of  the  contract  may  not  be  readily  com- 
pensated for  in  damages,  specifio  performance 
will  not  lie. 

Appeal  from  superior  court,  C3ayconnty. 

Action  for  specific  performance  and  dam- 
ages based  on  a  contract  by  which  defend- 
ant, Davenport,  gave  plaintiff  the  exclu- 
sive privilege  for  60  days  of  buying  at  a 
certain  price  all  the  trees  on  said  defend- 
ant's land  which  plaintiff  mightselect  and 
mark.  From  a  Judgment  sustaining  a  de- 
murrer to  the  complaint, plaintiff  appeals. 

E.  B.  Norvell,  for  appellant.  B&tcbelor 
&  Devereax,  for  appellee. 

Shepherd,  J.  Two  causes  of  action  are 
set  out  in  the  complaint, — one  fur  dam- 
ages tor  breach  ot  the  contract,  and  the 
other  for  its  specific  performance.  The 
court  held,  upon  demurrer,  that  neither  ut 
the  said  causes  of  action  could  be  main- 
tained. 

1.  As  to  the  cause  of  action  against  the 
defendant,  Davenport,  we  think  that 
there  was  error  in  tbe  ruling  that  the  con- 
tract for  the  sale  of  the  trees  was  void  for 
want  of  consideration.  The  paper  writ>- 
ing  sued  upon  is  substantially  an  offer  to 
sell  the  trees  at  a  certain  price  within  6U 
days.  There  being  no  consideration  for 
the  offer,  it  could  have  been  withdrawn 
at  any  time  within  the  period  mentioned 
before  acceptance  by  the  plaintiff.  The 
offer,  bowever,  was  not  so  withdrawn, 
and,  the  plaintiff  having  accepted  it  with- 
in the  stipulated  time,  it  became  a  bind- 
ing contract,  for  the  breach  ot  which  tbe 
said  defendant  Is  answerable  In  damages. 
1  Ben].  Sales,  60,  and  tbe  numerous  cases 
cited  in  tbe  notes.  The  offer  of  the  plain- 
tilf  to  pay  the  price,  and  mark  the  trees, 
and  the  refusal  ot  Davenport  to  receive 
tbe  money,  and  to  allow  tbe  trees  to  be 
marked,  was  sufficient.  In  our  opinion,  to 
constitute  a  valid  acceptance.  There  was, 
therefore,  error  in  the  ruling  as  to  this 
cause  of  action. 

2.  The  second  cause  ot  action  is  for  spe- 
cific performance,  both  against  Daven- 
port, who  executed  tbe  contract,  and 
Thrash, who  purchased  of  him  with  notice 
ot  the  claim  ot  the  plaintiff.  The  true  prin- 
ciple upon  which  specific  performance  is 
decreed  does  not  rest  simply  upon  a  mere 
arbitrary  distinction  astodifferent  species 
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of  property,  but  It  la  founded  opon  the  In- 
aileqaacy  of  the  legal  remedy  by  way  of 
peconiary  daiuuKea.  This  principle  is 
acted  npon  (1)  where  there  is  a  peculiar 
▼alne  attached  to  the  aobject  of  the  con- 
tract which  is  not  compensable  in  dam- 
ages. The  law  aasnmes  land  to  be  ot  this 
character  "simply  becanae,"  says  Pear- 
son. J.,  in  Kitchen  v.  Herrlns;,  7  Ired.  Bq. 
191,  "it  island, — a  favorite  and  favored 
snb]ect  in  England,  and  every  country  of 
AnglU'^azon  origin."  The  law  also  at- 
taches a  peculiar  value  to  ancient  family 
pictures,  title-deeds,  valuable  paintings, 
articles  of  unusual  beauty,  rarity,  and 
distinction,  such  as  objects  of  verta.  A 
horn  which,  time  out  ot  mind,  bad  gone 
along  with  an  estate,  and  an  old  silver 
patera,  bearing  a  Greek  inscription  and 
dedication  to  Hercules,  were  held  to  be 
proper  subject's  of  specific  performance. 
These,  said  Lord  Eloon,  turned  upon  the 
pntlum  atHettonis,  which  could  not  be  es- 
timated in  damages.!  So.  for  a  faithful 
family  slave,  endeared  by  a  long  course 
of  service  or  early  association.  Chief  Jus- 
tice Tatlos  remarked  -that  "nu  damages 
can  compensate,  for  there  is  no  standard 
by  which  the  price  of  affection  can  be  ad- 
Justed,  and  no  scale  to  graduate  the  feel- 
ings of  the  heart. "  Williams  V.Howard, 
8  Marpb.  80.  The  principle  is  also  ap- 
plied (2)  where  the  damages  at  law  are  so 
uncertain  and  unascertainable,  owing  to 
the  natore  of  the  property  or  the  clrcum- 
stanree  of  the  case,  that  a  specific  perform- 
ance is  indispensable  to  justice.  Bucb  was 
formerly  held  as  to  the  shares  in  a  rail- 
way company,  which  differ,  says  the  court 
in  Ashe  v.  Johnson.  2  Jones,  Eq.  149.  from 
the  funded  debt  of  the  government,  in  not 
always  being  in  the  market  and  having  u 
speclflc  'value;  also  a  patent.  (Corbln  v. 
Tracy,  84  Conn.  826;)  a  contract  to  insure, 
(Carpenter  v.  Insurance  Co.,  4  Sandf.  Ch. 
408;)  and  like  cases.  The  general  principle 
evei7 where  recognised,  however,  is  that, 
except  in  cases  falling  within  the  forego- 
ing principles,  a  court  ot  equity  will  not 
decree  the  specific  performance  of  con- 
tracts for  personal  property;  "for,"  re- 
nniricB  Pearson,  J.,  in  Kitchen  v.  Herring, 
supra.  "  if,  with  money,  an  article  ot  the 
same  description  can  be  bought,  *  •  • 
the  remedy  at  law  is  adequate."  See, 
also.  Pom.  Spec.  Pert.  14.  Applying  these 
principles  to  the  facts  alleged  in  the  com- 
plaint, it  must  follow,  we  think,  that  this 
is  not  a  case  which  calls  for  the  exercise  of 
the  equitable  power  of  the  court.  The 
trees  were  purchased  with  a  view  to  their 
severance  from  the  soil,  and  thus  being 
converted  into  personal  property.  It  is 
not  shown  that  they  have  any  peculiar 
value  to  the  plaintiff,  nor  does  there  ap- 
pear any  circumstances  from  which  It  may 
be  Inferred  that  the  breach  ot  the  contract 
may  not  bf  readily  compensated  for  in 
damages.  Neither  Is  It  shown  that  other 
trees  may  not  be  purchased,  but  It  is  sim- 
ply alleged  that  they  are  scarce  at  the 
contract  price.  The  simple  fact  that  they 
are  near  a  water-course  does  nut  alter  the 
case,  for  the  convenience  of  transporta- 
tion are  elements  which  may  be  consid- 

r— 

'Not  reported. 
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ered  in  the  estimation  ot  the  damages. 
Neither  is  the  circumstance  that  the  plain- 
tiff purchased  "a  few  trees  of  like  kind," 
In  the  vicinity,  sufficient  to  warrant  the 
equitable  Intervention  of  the  court.  We 
can  very  easily  conceive  of  cases  in  which 
contracts  of  this  nature  may  be  specific- 
ally enforced,  but  we  can  see  nothing  In 
this  complaint  which  calls  for  such  ex- 
traordinary relief.  The  ruling  of  the  court 
as  to  this  branch  of  the  case  is  sustained. 
As  to  the  other  cause  of  action,  it  is  re- 
versed. 


Smith  et  al.  ▼.  Summebfield  et  al. 

(Supreme  Court  qf  North  CaroUna.    Deo.  SSL 
1890.) 

APPBAI<— DlBMISSAI^-RSINSTATmraRT. 

An  sppesl  which  has  been  dismissed  for 
appellant's  /allure  to  file  the  number  of  rainted 
copies  of  the  record  required  by  Sup.  Ct.  Rule  M 
will  be  reinstated  on  affldavits  of  appellant  and 
others  that  he  caused  the  requisite  namber  of 
copies  to  be  printed,  but  owing  to  a  misunder- 
standing of  the  Instructions  given  him  by  his 
counsel  and  the  clerk  of  the  superior  court,  to 
whom  be  applied  for  information,  be  sent  only 
one  printed  oopy  to  the  supreme  court.  Dlstin- 
|aishin|  Griffin  v.  Kelson,  106  N.  C.  88B,  11  &  E. 

Motion  of  defendant  to  reinstate. 

6'.  M.  Busbee,  for  appellants.  W.  C. 
Muaroe  and  Ayeock  &  Dauiela,  tor  appel- 
lee. 

Clark,  J.  The  appellant  files  afiidavlts 
ot  himself  and  others  that  hecansed  In  due 
time  the  necessary  number  of  copies  of  the 
record  to  be  printed,  as  required  by  rule 
28  of  this  court:  that  he  applied  to  his 
counsel  and  to  the  clerk  of  the  superior 
court  for  information  as  to  what  disposi- 
tion to  make  of  them;  that,  misunder- 
standing the  instructions  received,  and  in 
good  fEiith,  he  sent  only  one  printed  copy 
to  this  court,  and  mailed  others  to  the  re- 
spective counsel  on  both  sides,  and  he 
herewith  files  the  requisite  number  of  the 
printed  record.  Due  notice  of  the  motion 
to  reinstate  was  given,  under  rule  80. 
These  afiidavlts  are  not  controverted,  and 
there  is  no  suggestion  that  this  was  done 
to  procure  delay,  or  that  appellant  acted 
otherwise  than  in  entire  good  faith.  The 
appeal  must  be  reinstated.  Wbltehurst 
v.  Pettipher,  105  N.  C.  39, 10  S.  E.  Rep.  867. 
This  case  differs  from  Grlffln  v.  Nelson, 
106  N.  C.  2S5, 11  8.  E.  Rep.  414.  in  that  here 
the  appellant  applied  to  counsel  to  learn 
what  was  necessary  to  be  done  in  regard 
to  sending  up  the  transcript  and  perfect- 
ing his  appeal  tor  hearing  in  this  court, 
and  only  failed  to  do  so  from  misappre- 
hending the  instructions  given  him.  Mo- 
tion allowed. 


HUGBBS  v.  COMHIBSIO.VBBB  OF  CBAVKN 
CODNTT. 

(SwpremeCourtafNcrthCaroUna.  Deo.  16,1880.) 
Actions  aoaihbt  Counties— PLBASiNe. 
Counties  having  no  power  by  general  la'n 
to  subscribe  to  the  stock  of  a  corporation,  a  judg- 
ment creditor  of  a  conntv  cannot  sue  to  subject 
to  the  payment  of  his  jnOKmant  stook  in  a  rail- 
road company  held  by  i£e  ooonty,  without  re- 
ferring in  his  complaint  to  the  private  statute 
which  permitted  the  county  to  subscribe  for  the 
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stock,  wlthoQtwhlob  it  cannot  be  knotra whether 
the  stock  is  not  held  on  condition  such  as  to  require 
the  presence  of  other  parties  Interested  in  the 
proposed  relief,  or  possibly  to  prevent  the  oourt 
from  granting  it  at  all. 

Appeal  from  saperior  court.  Craven 
coanty;  Womack,  Judge. 

This  action  was  tried  on  the  complaint 
and  demurrer  thereto  ore  tenaa,  with  mo- 
tion by  the  defendant  to  dlamlss  the  ac- 
tion.  Motion  ullu'wed,and  Judgment  that 
theactlon  be  dlsmlesed,  and  against  plain- 
tlB  for  costs,  from  which  judgment  the 
plaintiff  appealed.  Theplaintitf  complains 
and  alleges  (1)  that  at  the  May  term.  A.  D. 
1886,  one  Joseph  Nelson,  in  an  action  proii- 
erly  Instituted  and  prosecuted  in  the  su- 
perior court  of  said  Craven  county,  recov- 
ered a  judgment  against  the  defendant,  the 
board  of  commissioners  of  Craven  coun- 
ty, for  $1,518.54,  with  Interest  thereon 
from  the  14th  day  of  May,  1886,  and  the 
custB  of  Bald  action,  as  will  more  fully  ap- 
pear by  reference  totherecord  of  said  judg- 
ment in  the  said  court  In  judgment  docket 
C,  p.  286,  No.  8,907,  which  judgment  was 
obtained  on  Indebtedness  of  said  defend- 
ant, contracted  since  the  adoption  and 
ratification  of  the  present  coustitution  of 
North  Carolina;  (2)  that  on  the28dday 
■of  November,  1887,  the  said  Joseph  Nelson 
transferred  and  assigned  the  said  judgment 
to  the  National  Bank  of  New  Berne,  to 
secure  the  payment  of  the  indebtedness  of 
«aid  Nelson  to  said  bank,  as  plaintiff  is  in- 
formed and  believes;  (8)  that  thereafter 
the  said  Joseph  Nelson  assigned  his  inter- 
«Bt  In  said  judgment  to  Pattie  S.  Nelson, 
bis  wife,  as  plaintiff  is  Informed  and  be- 
lieves; (4)  that  on  the day  of , 

1888,  the  said  the  National  Dank  of  New 
Berne,  and  said  Joseph  Nelson,  and  Pat- 
tie  S.  Nelson,  his  wife,  duly  bargained  and 
sold  and  transferred  and  assigned  for 
v&lvfi  to  the  plaintitf  the  said  judgment, 
and  the  plaintitf  Is  now  the  sole  bona 
i}(/e  owner  of  the  said  judgment;  (6)  that 
the  plaintiff  has  duly  notified  the  said  the 
board  of  commissioners  of  Craven  county 
that  be  is  the  owr«.>rof  said  judgment;  (S) 
that  no  part  of  the  said  judgment  has 
been  paid;  (7)  that  the  said  defendant, 
the  board  of  commissioners  of  Craven 
county,  is  largely  in  debt,  and  has  no 
property  other  than  that  required  to  carry 
on  the  public  business,  except  as  herein- 
after stated,  and  that  it  takes  all  the 
money  that  defendant  is  allowed  to  collect 
from  taxation  to  pay  the  current  expenses 
of  carrying  on  the  coanty  government  as 
required  by  law,  as  plalntiB  is  informed 
and  believes;  (8)  that  the  Atlantic  & 
North  Carolina  Ballroad  Company  is  a 
corporation,  created  by  the  laws  of  North 
Carolina,  and  Is  now  engaged  In  carrying 
on  business  on  Its  railroad  running  from 
Morehead  City  to  Goldsboro,  in  the  said 
state,  as  is  allowed  and  required  by  its 
charter,  to  which  reference  is  made;  (9) 
that  the  said  railroad  company  is  com- 
posed of  a  large  number  of  persons  who 
own  shares  of  its  capital  stock,  which  said 
shares  of  stock  are  valuable  property ;  (10) 
that  the  defendant,  the  board  of  commis- 
sioners of  Crav3n  county,  own  and  hold 
1,298  shares  of  Che  said  capital  stock  of  the 
said  Atlantic  &  North  Carolina  Bailroad 


Company,  (par  ralae  flOO  per  share,) 
which  said  stock  is  worth  a  large  amount 
of  money,  as  the  plaintiff  is  Informed  and 
believes;  (11)  that  there  have  never  been 
any  dividends  declared  on  said  stock  by 
said  Atlantic  A  North  Carolina  Bailroad 
Company,  as  plaintiff  is  informed  and  be- 
lieves; (12)  that  the  capital  stock  of  said 
railroad  company  owned  by  the  said 
board  of  commissioners  of  Craven  county 
as  aforesaid,  Is  in  no  manner  necessary, 
nor  is  the  same  used,  nor  can  be  used,  for 
the  purpose  of  carrying  on  or  performing 
Its  functions  as  a  municipal  corporation, 
or  performing  any  of  its  duties  as  such 
corporation,  as  plaintiff  is  informed  and 
believes.  Therefore  the  plaiotiH  demands 
judgment,  (1)  that  a  sufficiency  of  the 
said  capital  stock  of  said  Atlantic  &  North 
Carolina  Bailroad  Company,  so  held  and 
owned  by  the  said  board  of  commis- 
sioners of  Craven  county,  be  condemned 
and  sold  to  pay  the  said  judgment  owned 
by  plaintiff  as  aforesaid;  (2)  that  a  re- 
ceiver be  appointed  to  take  and  sell  said 
capital  stock,  or  a  sufllciency  thereof,  to 
payoff  said  judgment,  and  that  out  of  the 
proceeds  of  said  sale  he  pay  off  and  dis- 
ctaargesaid  judgment;  (8)  that  the  defend- 
ant, the  Atlantic  &  North  Carolina  BaiU 
road  Company,  be  required  to  transfer  on 
its  books  to  the  purchaser  or  purchasers 
thereof  the  stock  that  may  be  sold  as 
aforesaid;  (4)  that  the  defendant,  the 
board  of  commissioners  of  Craven  county, 
be  enjoined  from  disposing  of  any  of  its 
said  stock  until  said  judgment  is  paid,  and 
that  plaintiff  hare  a  lien  on  said  stock  un- 
til said  judgment  is  paid,  to  secure  the 
payment  of  the  same;  for  such  other  and 
further  relief  as  plaintiff  may  be  entitled 
to,  and  forcosts.  The  defendant  moved  for 
judgment  ore  tenva  on  the  ground  that 
the  complaint  did  notstate  facts  sufficient 
to  constitute  a  cause  of  action.  Motion 
granted.  Plaintiff  excepted,  and  appealed. 
Af.  D.  Siterensoii,  for  appellant,  dement 
Manly,  for  appellee. 

AvBBT,  J.,  (after  stating  tbe  Acta  aa 
above.)  A  municipal  corporation exerrJaes 
governmental  duties  under  the  powers  del- 
egated tottby  thesovereignstate,and  can- 
not be  destroyed  or  deprived  of  capacity  to 
subserve  the  public  purposes  for  which  it 
was  brought  into  existence,  except  by  its 
creator.  Hence  it  has  been  held  that  the 
congi-ess  of  the  United  States  could  not 
passa  lawievyingatax  on  the  revenues  or 
Income  of  a  town  or  city  within  one  of  the 
states,  because  the  right  to  Impose  such 
a  tax  would  involve  the  power  to  cripple 
or  destroy  the  corporation,  and  would  be 
as  much  a  usurpation  as  levying  a  tax  on 
the  revenues  of  the  state  itself.  D.  S.  v. 
Bailroad  Co.,  17  Wall.  832.  But  the  state, 
of  course,  has  the  antbority  to  prescribe 
what  property  a  county  or  town  may 
acquire,  to  provide  specifically  how  Its  in- 
debtedness shall  be  paid,  and  to  subject 
all  or  a  portion  of  its  property  to  sale  un- 
der execution,  or  in  any  other  mode,  at  the 
instance  of  a  creditor.  In  the  absence  of 
special  statutory  regulations,  it  has  been 
dwlared  upon  principle,  says  Dillon,  that 
tbe  right  to  recover  judgments,  and  en- 
force them  by  execution,  arose  by  naces- 
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sary  Implicatlnn  ont  of  tbe  piivllece  of  sn- 
ing  and  bdnK  sued,  and  that  execution, 
when  Issned,  could  be  levied  open  strictly 
private  property  .of  the  corporation,  but 
not  upon  "property  owned  or  used  by  tbn 
corporation  tor  public  purposes,  such  as 
public  bnUdlnga,  hospitals,  cemeteries,  flre- 
engines,  and  apparatus,  and  waters 
works;"  and,  further,  that  judgmeutH 
flboold  not  operate  as  liens  upon  any 
land,  or  interest  in  land,  belonging  to 
mnnidpal  corporations,  except  «nch  as 
may  be  subject  to  sale  under  tbe  execu- 
tion. 3  Dill.  Mnn.  Corp.  S  676,  (446.)  On  the 
other  band.  Freeman,  in  bis  work  on  Exe- 
cutions, (volume  1,  S  i!2,)  says:  "A  Judg- 
ment against  a  county,  or  a  municipal  cor- 
poration, is  ordinarily  no  more  than  the 
mere  establishment  of  a  valid  claim,  whlcto 
it  is  tbe  duty  of  the  proper  oflacnrs  to  pro- 
vide means  of  payment  ont  of  tbe  reve- 
nues of  tbe  defendant.  It  is  error  to 
award  or  issue  execution  on  such  Judg- 
ment. This  rule  is  not  of  nnlvemal  appli- 
cation." The  saipe  author,  however,  (Id. 
9  126,)  says  that,  where  a  different  rule 
preTails  from  that  announced  by  him. 
^property  held  fur  public  uses,  such  as 
public  buildings,  streets,  squares,  parks, 
promenades,  wharfs,  landing-places,  fire- 
englnea,  bose  and  bose  carriages,  engine- 
bonses,  engineering  instrnmenta.  and  gen- 
«rally  everything  bdd  tor  governmental 
purposes,  cannot  be  sabjecteid  to  tbe  pay- 
ment of  the  debts  of  a  dty . "  It  is  onlver- 
aally  e«>Dceded  that  pabllc  revenues  of  a 
«ity  or  county  cannot  be  seised  and  sub- 
jected to  the  payment  of  its  debtn,  for  the 
manifest  reason  that  "to  permit  such  sels- 
nre  would  necessarily  lecul  to  a  snspen- 
«ion  of  tbe  governmental  functions  of  the 
corporation  almost  as  effectually  as  the 
repeal  of  its  charter, "  or  the  act  creating 
4t.  In  the  circuit  court  of  tbe  United 
States  It  was  held  to  be  "a  general  prin- 
-clple  of  law  that  the  private  property  of 
municipal  corporations  [Y.  e.,  that  which 
Is  not  necessary  to  the  performance  of  the 
'functions  of  government]  may  be  sdsed 
■anu  sold  for  the  payment  of  debts. "  Hart 
V.  New  Orieans,  IS  Fed.  Bep.  292. 

In  tbe  ease  of  New  Orleans  v.  Insurance 
'Co.,  28  La.  Ann.  61,  the  supreme  court  of 
Loaisiana  held  that  the  bonds  of  another 
•corporation  owned  by  the  city  of  New  Or- 
leans were  not  essential  to  the  existence 
of  the  municipality,  nor  to  the  uneful  and 
proper  exercise  of  lliia  functions,  and  were 
liable  to  be  seised  and  sold  under  execu- 
tion to  satisfy  a  Judgment  against  tbe 
•city.  The  supreme  court  of  Alabama  out- 
lined tbe  method  ol  proceeding  against 
municipal  corporations  as  follows:  "But 
if  tbe  dty  owns  private  property  not  use- 
-fol  or  need  for  corporate  purposes,  such 
property  may  be  selced  and  sold  under 
final  process,  precisely  as  similar  property 
of  individuals  is  seized  and  sold. "  Birm- 
ingham y.  Rnmsey,  68  Ala.  852.  The  su- 
preme court  of  yiest  Virginia,  in  Brown 
V.  Gates,  15  W.  Va.  168,  said,  after  citing 
witb  approval  1  Dill.  Mun.  Corp.  S§  64, 65, 
vrben  the  question  was  left  entirely  open 
by  statute,  that  on  prindple  "a  municipal 
corporation  should  be  exempt  from  lia- 
bility of  this  character  [vis.,  by  garnlsb- 
.ment]  with  respect  to  Its  revenues  and 


the  salaries  of  its  officers;  but,  where  it 
owes  an  ordinary  debt  to  a  third  person, 
the  men  Inconvenience  of  having  to  an- 
swer as  garnishee  furnishes  no  safflclent 
reason  for  withdrawing  it  from  the  reach 
of  remedies  which  the  law  gives  to  cred- 
itors of  natural  persons  and  private  cor- 
porations." That  court  also  layH  down 
tbe  rule  In  reference  to  classes  of  property 
subject  to  and  exempt  from  seizure  under 
execution  Just  as  It  is  stated  by  Dillon. 
Tbe  court  of  appeals  of  New  York,  after  a 
very  elaborate  dlHcussIon  of  the  whole 
subject,  reached  the  conclusion,  lo  sub- 
stance, though  it  was  said,  obiter,  that 
property  not  useful  or  used  for  city  gov- 
ernmental purposes,  including  even  real 
estate,  was  not  like  the  revenues,  tbe 
parks,  public  squares,  etc.,  free  from  tbe 
lien  of  a  Judgment  or  liability  to  be  sub- 
jected for  its  payment.  Darlington  v. 
Mayor.  81  N.  Y.  164.  See,  also,  HoUaday 
V.  Frisble,  15  Gal.  630.  But  in  Ooocb  v. 
Gregory,  65  N.  C.  142,  Justice  Dick,  deliver- 
ing the  opinion  of  this  court,  after  an- 
nouncing that  an  execution  cannot  be  is- 
sued at  tbe  Instance  of  a  creditor  against 
a  county,  summarizes  the  powers  granted 
to  counties  in  North  Carolina, and  the  leg- 
islation from  which  those  powers  are  de- 
rived, as  follows :  "Its  power  to  contract 
debts  and  levy  taxes  is  set  forth  in  the 
constitution.  Article  7.  Under  the  act  of 
1868,  c.  20,  (Code.  8  707.  subds.  5.  7,)  a 
county  may  'purchase  and  hold  land 
within  its  limits,  and,  for  the  use  of  Its  In- 
habitants,' may  purchase  and  hold  such 
personal  property  as  may  be  net^essary  to 
tbe  exercise  of  Its  powers,  and  make  such 
order  for  the  disposition  or  use  of  its 
property  as  tbe  interests  of  its  Inhabitants 
require.  Thus  it  appears,  that  a  county 
can  only  acquire  and  hold  property  for 
necessary  public  purposes,  and  for  tbe  ben- 
efit of  all  its  citizens,  and  the  plaiqest 
prlnclplCH  of  public  policy  pre.ven't  such 
property  from  being  sold  under  execution 
for  the  advantage  of  an  individual. "  The 
plaintiff  could  not,  thei-efore,  under  the 
rale  established  by  this  court.  Insist  upon 
issuing  execution,  and  selling  the  railroad 
stock.  It  is  well  settled,  also,  that  ordi- 
narily the  only  remedy  of  a  Judgment 
creditor  of  a  county  is  a  writof  mancfatna* 
to  compel  Its  commissioners  to  levy  a  tax 
to  pay  the  debt.  Gooch  v.  Gregory,  su- 
pra; 2  Dill.  Mun.  Corp.  (3d  Ed.)  SS  855,  856; 
Pegram  v.  Commissioners,  64  N.  C.  667; 
Lutterlob  v.  Cummissioners,  66N.  C.  403; 
Rogers  v.  Jenkins,  98  N.  C.  129,  8  S.  E. 
Rep.  821.  Where  a  pInlntIB  brings  bis  ac- 
tion to  recover  thedebt,andhis  complaint 
demands  a  mand»mua,  cw  well  as  Judg- 
ment for  the  debt,  the  courts  issue  first  an 
alternative  mtutdutDus,  and  if  the  answer 
to  It  be  insufficient,  a  peremptory  manda- 
mua  Is  allowed.  Fry  ▼.  Commissioners, 
82  N.  C.  804. 

The  writ  of  maudumaa  will  be  granted 
only  where  one  demanding  it  shows  that 
he  "has  a  specific  legal  right,  and  has  no 
other  specific  remedy  adequate  to  enforce 
it."  State  V.  Justices,  2  Ired.43U:  Wlcs- 
low  V.  Commissioners,  64  N.  C.  223 ;  Tapp. 
Maud.  18;  £x  parte  Biggs,  64  N.  C.  202. 
Under  the  general  rule,  a  creditor  Is  re- 
stricted to  that  remedy  In  the  collection  of 
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a  claim  i-educed  to  Judgment  against  a 
county,  becauRe  he  caunot  seize  the  rev- 
enues of  the  county  ur  levy  upon  and  sell 
property  essential  or  useful  for  corporate 
purposes  without  putting  In  jeopardy 
the  very  existence  of  the  corporation,  and 
the  presumption  is,  in  the  absence  of  spe- 
cific Information,  that  the  corporation 
holds  no  property  not  used  or  needed  for 
public  purposes,  and  has  no  means  of 
meeting  Its  Indebtedness,  except  out  of 
tbe  excess  of  its  revenues  over  its  neces- 
sary current  expenses.  In  Wlnslow  v. 
Commissioners,  64  N.  C.  218,  Justice  Roi>- 
MAN,  in  a  very  elaborate  discussion  of 
the  question,  whether  a  debtor  could 
maintain  an  action  against  the  county 
commissioners  for  Jodgment  establishing 
his  debt  without  asking  for  a  writ  of  m&a- 
damua,  suggests  that  where  property  of  a 
county,  liable  for  its  debts,  may  be  sub- 
ject to  trusts,  or  where  it  has  property 
that  can  only  be  reached  by  proceedings 
supplemental  to  execution,  and  (bat  must, 
under  our  former  practice,  have  been  sub- 
Jaeted  by  filing  a  creditors'  bill,  or  by  in- 
voking the  aid  of  a  court  of  equity  In  some 
manner,  a  writ  of  mandBmaa  wonld  not, 
from  its  very  nature,  be  the  appropriate 
remedy.  Rand  v.  Band,  78  N.  C.  12: 
Coates  V.  Wilke8.«2  N.  C.  876:  Hinsdale  ▼. 
Sinclair,  83  N.  C.  8S8.  In  Coates  v.  Wilkes, 
supra,  Justice  Mkrrimon  says  that  pro- 
ceedings snpplemental  to  execution  are  "a 
substitute  for,  and  take  the  place  of,  ttae 
methods  of  arrantlng  relief  in  equity  In  fa- 
vor of  a  Judgment  creditor  as  against  his 
Indgment  debtor,  after  he  has  exhausted 
lis  remedy  at  law  by  the  ordinary  pro- 
cess of  exeoation"  upon  a  return  ot  nulla 
bona,  in  Hinsdale  v.  Sinclair,  supra,  the 
rule  Is  laid  down  that  tlieafSdavit  in  such 
proceeding  must  show  three  facts:  (1)  A 
want  of  known  property  liable  to  execu- 
tion; (2)  want  of  an  equitable  interest 
subject  to  the  lien  of  the  Judgment;  (S) 
existence  of  property  unaffected  by  lien  of 
the  Judgment,  and  not  subject  to  levy.  As 
already  intimated  by  us,  a  writ  oX manda- 
mus issues,  as  a  matter  of  course,  on  ap- 
plication ot  the  Judgment  creditor  of  a 
county,  because  no  execution  can  iwae 
against  the  county,  and  no  lien  attaches 
upon  its  real  estate  used  for  corporate 
purposes,  according  to  the  ruling  of  this 
court,  and  above  all,  because  aconnty  Is 
presumed  to  hold  only  property  necessary 
for  the  di-icbarge  of  Its  public  functions 
and  its  revenues  which  are  applicable 
primarily  to  the  payment  of  its  current  ex- 
penses. It  seems,  therefore,  that  where  a 
Judgment  creditor  shows  (1)  that  a  writ 
ot  mandamus,  which  was  granted  to  him 
as  a  iegitl  remedy  in  lieu  of  execution,  has 
been  answered  by  a  county,  and  proven 
unavailable,  because  the  county  commis- 
sioners say  that  they  have  levied  a  tax 
up  to  the  constitational  limit,  and  the 
whole  fund  arising  from  the  levy  is  neces- 
sary to  meet  the  legitimate  current  ex- 
penses of  the  corporation ;  (2)  that  the 
county  holds  real  estate  not  used  or  need- 
ful for  the  proper  dlMciiarge  of  its  public 
functions,  or  any  other  property  not  nec- 
essary or  useful  for  corporate  purposes, 
and  especially  where,  for  any  reason,  such 
property  could  not  have  been  subjected 


to  the  payment  of  the  debt,  except  by  a 
meansof  an  equitable  II.  ft.,  where  legal  and 
equitable  remedies  were  administered  sep- 
arately, if  It  had  been  (leld  in  the  same 
plight  and  condition  by  an  indl  vidoal.  In 
the  case  of  Ooocfa  v.  McOee,  88  N.  C.  61, 
Chief  Justice  Smith,  In  discossing  the  lia- 
bility of  a  public  corporation,  quotes  witb 
approval  the  language  of  Woodwakd,  J., 
in  Railroad  Co.  v.  Colwell.  89  Pa.  St.  837, 
as  follows :  "  Lands  bought  and  not  dedi- 
cated to  corporate  purposes,  are  boand 
by  the  Hen  of  Judgments,  and  are  liable  ti> 
be  levied  in  execution,  and  sold  by  the 
sheriff  lu  the  same  manner,  and  with  the 
same  effect,  as  the  land  of  any  other 
debtor.  As  to  land  which  has  been  ap- 
propriated to  corporate  objects,  and  is 
necessary  for  the  full  enjoyment  and  exer- 
cise of  any  franchise  of  the  company. 
whether  acquired  by  purchase  or  by  ex- 
ercise of  the  delegated  power  of  eminent 
domain,  the  company  holds  it  entirdy  ex- 
empt from  levy  and  sale,  and  this  on  the 
ground  of  prerogative  or  corporate  im- 
munity; for  the  company  can  no  more 
alien  or  transfer  such  land  by  their  own 
act  than  a  creditor  by  legal  process,  bnt 
the  exemption  rests  on  the  public  interests 
Involved  la  the  corporation."  So  that  it 
appears  that  precisely  the  sane  reason  is 
aosigned  for  protecting  land  from  a  sepa- 
rate sale  nnder  execation.and  for  treating 
It  as  a  part  of  the  franoklss  land  necessary 
and  used  for  corporate  purposes  by  a  rail- 
road company,  as  is  given  for  exempting 
property  devoted  to  public  purposes  by  a 
municipal  corporation.  It  was  becanseot 
the  necessity  of  sustaining  this  principle 
for  the  convenience  of  the  public  that  this 
court  in  the  case  last  cited  In  effect  over- 
ruled State  V.  Rives,  6  Ired.  297.  In  sec- 
tion 707.  subd.  7,  of  the  Code,  authority  is 
now  given  to  the  board  of  county  com- 
mlBskmers  "  to  purchase  land  at  any  exe- 
cution sale  where  it  shall  be  deemed  ex- 
pedient to  do  so,  to  secure  a  debt  due  the 
county,"  and  it  is  further  provided  that 
"the  deed  shall  be  made  to  the  board  of 
commissioners,  and  the  board  may,  in  its 
discretion,  sell  any  land  so  purchased." 
Suppose  that  the  board  ot  commissioners 
should  buy  and  improve  town  or  city 
property,  collect  the  rents,  and  hold  It  to 
await  the  improvement  of  the  town,  and 
meantime  evade  the  paymentof  outstand- 
ing Judgments  against  the  county  on  the 
ground  that  the  tax  levied  up  to  the  limit 
would  not  yield  more  than  a  sufficient 
revenue  to  support  the  county  govern- 
ment. Surely,  in  that  case,  the  Judgment 
creditor  could  reach  and  subject  such  real 
estate  in  some  other  way,  if  not  by  sale 
nnder  execution.  Bnt  in  our  case,  tbe 
plaintiff  omits  to  refer  us  in  his  complaint 
to  the  private  law,  which  i>ermittsd  the 
county  ot  Craven  to  subscribe  to  the  cap- 
ital stock  of  the  Atlantic  ft  North  Carolina 
Railroad  Company,  and  therefore  we  are 
not  presumed  to  know  whether  the  coun- 
ty authorities  have  the  power  to  sell  the 
railroad  stock  or  whether  the  statute  sab- 
Jects  the  stock  to  any  Uen  such  as  to  re- 
quire the  presence  of  any  other  parties  In- 
terested in  the  proposed  rdlef,  or  possibly 
to  preclude  tbe  court  from  grantlBg  It. 
Tbe  authority  to  subscribe  to  tbe  capital 
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etock  of  a  corporation  is  not  one  of  the 
powera  naaally  granted  to  coanties.and  It 
may  be  that  tbe  letdelature  Incumbered 
the  stock  Id  some  way  or  declared  that  It 
ahould  be  held,  and  any  dividend  arising; 
from  It  must  be  deroted  to  some  corpo- 
rate purpose.  Theplaintltt  oaght  to  have 
described  the  nature  of  tbe  property  which 
be  wishes  to  subject  so  fully  that  the  court 
should  understand  the  precise  authority 
S^ven  to  the  county,  and  bow  the  shares 
of  stock  are  held.  Having:  undertaken  to 
show  hl8  right  to  tbe  remedy  asked,  or 
to  some  relief,  he  should  have  set  forth  in 
bis  complaint  such  alleeatiuns  of  fact,  as 
if  admitted,  or  proven,  would  have  estab- 
lished his  right  to  have  the  stock  sold, 
and,  as  between  himself  and  defendant, 
to  have  tbe  proceeds  applied  to  the  dis- 
charge of  his  Judgment.  Theplaintttf  hav' 
ins  failed  to  do  this,  wo  think  that  there 
was  oo  error  in  holdiuK  that  the  com- 
plaint did  not  state  facts  sufi9clent  to  con- 
stitute a  cause  of  action.  It  is  not  neces- 
sary to  decide  whether  relief  could  be 
>n«nted  on  proper  allegation  In  this  action 
In  any  contingency.  There  is  no  error. 
Judgment  affirmed. 


Mandel  et  al.  v  Fdlcheb. 
{Supreme  Court  <if  Oeorgitu   Nov.  13,  1890.) 

SaOOXDAKT  BVIDBXCB— Tbusti — Ck>!(STBUOnOir. 

1.  A  copy  of  a  note  ezeouted  by  two  deceased 
Iteraon*  ia  admlasible  in  evidence  where  the 
payee  taatlflua  that  tie  has  lost  the  arlglnal  note, 
and  another  witness,  familiar  with  tbe  hand- 
writing of  the  deceased  makers,  testifies  that  be 
had  seen  tbe  note  In  the  payee's  possession :  that 
tbe  signature  was  in  the  handwriting  of  the 
makers;  and  that  the  copy  offered  in  evidence 
was  a  true  copy. 

8.  A  hnsuutd  conveyed  land  to  a  tmstee  for 
the  nae  of  himself  and  wife  during  their  Joint 
lives,  the  husband  to  receive  ample  supplies  for 
his  family,  and  at  his  death  an  undivided  half  to 

So  to  tbe  wife  in  fee.  Held  that,  on  tbe  wife's 
eatii  before  her  husband  without  cblldreu,  the 
husband  took  the  land  snbject  to  the  debts  which 
the  wife  had  contracted  for  family  supplies,  and 
that  these  debts  must  be  paid  out  of  the  proceeds 
of  the  land  before  the  debts  of  the  husband. 

8.  In  a  contest  betiveen  tbe  creditors  of  tbe 
deceased  wife,  who  bad  furnished  her  supplies, 
and  the  creditors  of  tbe  husband,  tbe  admission 
of  a  void  sberifi's  deed  of  the  land  to  a  par- 
chaser  at  a  tax-sale,  and  his  conveyance  of  it  to 
the  wife,  is  harmless  error,  as  the  husband  took 
the  Iwid  subject  to  the  wife's  debts  under  the 
tmstrdeed. 

4.  Where  there  is  nothing  to  show  that  an 
attorney  had  any  authority  to  act  for  tbe  wife, 
his  letter  stating  that  she  wished  to  borrow 
money  on  tbe  land  in  question,  and  that  tbe  tax- 
sale  was  simply  for  the  purpose  of  getting  rid  of 
some  liens  on  the  land,  Is  properly  excluded. 

Appeal  from  superior  court,  Richmond 
county ;  Ronrt,  Judge. 

On  April  30. 187^,  the  executors  ot  Poy- 
thress  obtained  judgment  against  Arm- 
stead  A.  Fnlcher,  aud  an  execution  Issuing 
from  this  judgment  was  levied  on  a  tract 
of  land  of  8U0  acres,  as  the  property  of  de- 
fendant, on  July  3,  1873.  Mrs.  Mary  A. 
Fnlcber,  tbe  wife  of  Armstead  A.  Fulcher, 
interposed  a  claim  to  about  723  acres  of 
tbe  land.  In  her  claim  affidavit  she  set 
forth  tbat  she  derived  title  (as  well  as  also 
In  another  manner)  under  a  deed  from 
Armstead  A.  Fulcher,  her  husband,  to  one 


Boyd,  as  tmstee,  dated  November  27,  1868, 
the  deed  conveying  the  title  to  Boyd  in 
trust  for  tbe  benefit  ot  her  and  the  heirs  of 
her  body  during  tbe .  natural  lite  of  Arm- 
stead A.  Fulcher,  who  was  to  receive 
ample  support  with  hlH  family,  and,  after 
his  death,  his  wife  to  enjoy  the  same  with 
ber  children  during  her  natural  life,  and,  it 
she  had  no  children  by  her  then  husband 
at  her  death,  then  Boyd  was  to  take  one- 
half  of  the  property,  and  equally  divide  It 
between  the  heirs  of  certain  named  per- 
sons, and  tbe  remaining  halt  was  to  be 
disposed  of  as  Mrs.  Fulcher  saw  fit.  She 
furtberset  forth  in  herclaim  affidavit  that 
she  had  no  children;  that  the  trustee  was 
dead,  and  no  trustee  had  been  appointed 
In  bis  stead,  and  therefore  she  made  the 
affidavit  for  herself,  and  also  for  the  re- 
mainder-men, under  tbe  deed,  other  than 
herself.  After  a  long  litigation,  tbe  claim 
of  Mrs.  Fulcher  was  finally  sustalne<l  on 
April  21,  1886.  On  September  19,  1888,  a 
scire  facias  was  Issued  against  James  A. 
Fulcher,  as  administrator  of  Armstead  A. 
Fulcher,  on  behalf  of  Mary  B.  Mandel  and 
another,  as  transferees  ot  tbe  execution, 
calling  upon  Fulcher  to  show  cause  why 
the  Judgnientsbould  not  be  declared  of  full 
force,  and  exdcntion  directed  to  issue 
against  him  in  favor  ot  the  transferees,  to 
be  levied  on  the  goods  and  chattels  of  IfiB 
intestate  in  his  hands  unadmlnlstered. 
The  defendant  demurred  tothe  aclnikclaa, 
which  demurrer  was  overruled,  and  this, 
together  with  various  other  rulings  in  the 
cause,  was  reviewed  at  the  October  term, 
1889,  of  this  court,  and  a  full  report  of  the 
case,  and  the  decision  then  made,  will  l>e 
found  in  83  Ga.  715, 10  S.  £.  Rep.  6N2.  Tbe 
defendant  pleaded  that  all  tbe  property 
set  out  in  hU  Inventory,  as  administrator 
of  Armstead  A.  Fulcher,  was  tbe  sole  and 
separate  property  of  tbe  wife  ot  Armstead, 
Mary  A.  Fulcher,  who  died  about  18 
months  before  said  Armstead,  and  upon 
ber  death  her  property  was  taken  posses- 
sion ot  by  her  husband,  as  ber  sole  heir, 
without  administration,  under  section 
1761  of  the  Code,  and  subject  to  tne  pay- 
ment of  her  debts,  she  having  died  with- 
out leaving  any  lineal  descendant;  that 
there  are  now  debts  ot  the  wife  outstanding 
otsufficient  magnitude  to  absorb  tbe  en- 
tire property,  among  them  a  note  to  this 
defendant  forfl.OOO,  and  Interest, given  by 
Mrs.  Fulcher  and  ber  husband  to  him,  in 
payment  tor  the  very  property  now  in  bis 
hands,  as  administrator,  and  In  payment 
for  supplies  furnished  by  him  to  Mrs. 
Fulcher  in  her  life-time,  to  run  her  planta- 
tion ;  tbat,  besides  this  debt,  there  were 
otherdebts  of  Mrs.  Fulcher, to  theamount 
of  9250 ;  and  tbat  tbe  property  set  forth 
in  the  inventory  was  not  worth  more  than 
f 1,000. 

"To  prove  title  to  tbe  land  in  Mary  A. 
Fulcher,  a  sherifl's  deed  to  J.  N.  Fulcher 
was  offered  In  evidence  by  defendant,  and 
a  deed  from  J.  N.  Fulcher  to  Mary  A. 
Fulcher.  The  tax-levies  were  for  $160,  and 
the  land  sold  comprised  over  700  acres. 
The  deed  was  objected  to  as  being  void  on 
its  face,  for  conveying  so  large  a  quantity 
of  land  tn  satisfy  the  levy,  but  the  deeds 
wera  admitted.  In  rebuttal,  plaintiffs 
offered  tbe  original  trust-deed  to  Boyd, 
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tbe  nature  of  which  has  been  sufficiently 
set  forth  above.  Also,  a  deed  from  Arm- 
stead  A.  Fnlcher  and  his  wife  to  James  N. 
Fulcher,  dated  January  81,1873,  convpylns 
100  acres  of  land  adjoining  tbe  750  acres,  for 
tbe  sum  of  f 800 ;  and  also  a  deed  of  gift 
from  defendant  to  Mary  A.  Fnlcber  dated 
April  6,1873,  conveying  714acresof  the  750- 
acre  tract.  Plalntlfts  then  offered  to  prove 
by  the  sheriff  who  made  tbe  sheriff's  deed 
above  mentioned, that  that  deed, and  also 
the  deed  made  February'  6, 18K0,  bydefend- 
ant  to  Mary  A.  Fnk-her,  were  In  the  hand- 
writing of  one  of  the  attorneys  of  record 
In  the  claim  caee,  and  moved  to  beallowed 
to  put  before  the  jury,  as  evidence,  an  en- 
try In  pencil, so  obliterated  as  to  bescarce- 
ly  legible,  on  the  back  of  the  last-men- 
tioned deed,  this  entry  being  In  the  same 
handwriting  as  the  handwriting  of  the 
deed,  and  being  a  note,  signed  by  this  at- 
torney, and  directed  to  one  Bean,  stating 
that  Mrs.  M.  A.  Fulcher  wanted  to  borrow 
money  on  her  land  at  McBean,  (the  land 
In  question  appearing  from  the  deed  to  be 
In  the  nelgborbood  of  McBean  station;) 
that  she  had  abont  4G0  acres,  worth  from 
98,000  to  $4,000;  that  this  was  the  last 
deed,  and  was  made  under  an  arrange- 
ment, by  which  It  was  sold  for  taxes  to 
get  rid  of  some  liens;  and  that  the  writer 
C9uld  post  Bean's  attorney  about  the 
titles,  which  were  all  right.  Defendant 
objected  that  it  was  a  memorandum  by 
an  outside  party,  which  objection  was 
sustained,  and  the  court  overruled  plain- 
tiffs' motion,  and  refused  to  admit  the  ev- 
Idencefor  any  purpose.  Flalntifis  renewed 
the  motion  to  rule  out  the  copy  note,  which 
motion  was  overrnled,  and  tbe  copy  al- 
lowed to  go  to  the  jury,  for  them  to  de- 
termine whether  defendant  owned  and 
had  lost  the  original. 

Frank  H.  Miller,  for  plalntlfts  In  error. 
W.  W.  lfoDt^ome/7,  for  defendant  In  error. 

Blandford,  J.  The  question  In  this 
case  was  whether  certain  lands  which 
JameS'A.  Fulcher  held  in  his  hands,  as  the 
administrator  of  Armstead  A.  Fulcher,  de- 
ceased, were  assets  of  the  deceased,  and 
thurefore  liable  tor  the  payment  of  his 
debts ;  or  whether  the  land  was  first  liable 
for  the  payment  of  debts  contracted  by  the 
wife  of  tbe  deceased,  before  the  same  be- 
came liable  for  the  payment  of  tbe  debts 
due  by  deceased.  The  defendant  in  error 
contended  that  Armstead  A.  Fulcher  took 
this  land  by  inheritance  from  his  deceased 
wife,  Mary  A.  Fulcher,  and  that,  at  the 
time  of  her  death,  this  property  was 
charged  with  the  paymt^nt  of  certain  debts 
due  by  the  said  Mary  A.  Fulcher  to  himself 
andothers,  amounting  to  tlie  sum  of  fl,- 
300.  Upon  the  trial  of  the  case  James  A. 
Fulcher,  tbe  administrator,  tesrified  that 
be  was  the  owner  of  a  certain  promissory 
note  tor  $1,000;  that  the  name  had  been 
lost,  and  he  offered  testimony  by  other 
witnajses  to  show  that  they  bad  seen  such 
a  note  in  the  hands  of  himself,  signed  by 
tbe  said  Mary  A.  Fulcher  and  Armstead  A. 
Fnlcher,  her  husband.  Another  witnesa 
was  introduced,  who  testlBed  that  he  had 
seen  the  original  note  which  was  said  to 
have  been  lost,  and  that  the  copy  present- 
ed was  a  true  copy,  in  substance,  of  the 


original;  that  he  was  acquainted  with  the 
handwriting  of  Mary  A.  Fnlcher  and  Arm-  ' 
stead  A.  Fulcher,  and  that  said  original 
note  was  in  their  handwriting.  Defend- 
ant in  error  then  ottered  the  copy  note  In 
evidence,  which  was  objected  to  by  coun- 
sel for  the  plaintiffs  In  error.  The  objec- 
tion was  overruled,  and  this  is  one  of  tbe 
first  assignments  of  error.  We  can  see  no 
error  In  the  admission  of  the  copy  note  in 
evidence,  with  the  proofs  accompanying 
the  same. 

Defendant  then  ottered,  as  evidence,  to 
show  title  to  this  land  in  Mary  A.  Fnlcber, 
executions  for  state  and  county  taxes  for 
several  years  against  A.  A.  Fnlcher,  trus- 
tee, with  levies  of  them  upon  7S0  acres  of 
land,  including  tke  land  in  question, 
together  with  a  sherilTs  flead,  made  Feb- 
ruary  4,  1879,  conveying  tbe  land  to  J. 
A.  Fulcher,  by  virtue  of  a  sale  made  nn- 
der  theselevles.  Theseexecutlonsamonnt- 
ed  to  $166.76.  Also, a  deed  from  J.  A.  Ful- 
cher to  Mary  A.  Fulcher,  dated  February 
6,  1880,  conveying  this  land,  the  considera- 
tion therein  stated  being  $212.81.  It  was 
admitted  by  defendant's  counsel  that 
this  wad  the  title  upon  which  he  relied, 
and  that  Armstead  A.  Fnlcher  had  never 
been  the  trustee  of  the  property  under 
any  written  appointment.  "Tbls  evidence 
was  objected  to  upon  tbe  ground  that  tbe 
sheritt's  deed  was  void  on  its  face  In  con- 
veying so  large  a  tract  of  land  tor  so  small 
a  consideration ;  and  afterwards  when  It 
was  admitted  over  this  objection,  plain- 
tiffs moved  to  exclude  It  upon  this  same 
ground,  and  on  the  additional  groond 
that  the  two  deeds,  to- wit,  the  deed  from 
the  sberitt  to  J.  A.  Fulcher,  and  from  J.  A. 
Folcher  to  Mar.v  A.  Fulcher,  amounted  to 
a  redemption  of  the  property  by  Mary  A. 
Fulcher.  The  court  overruled  this  objec- 
tion, and  admitted  the  widence.  We 
think  the  testimony  was  admissible,  as  It 
bore  on  some  of  tbe  issues  in  the  case,  par- 
ticularly as  to  any  amount  of  money 
which  might  be  due  by  Mary  A.  to  James 
A.  Fulcher.  Whether  this  levy  and  sale 
by  the  sberitt  was  void  on  account  of  be- 
ing excessive  or  not,  Mary  A.  Fnlcher,  w^ho 
was  tbe  owner  of  this  land,  in  part  at 
least,  recognized  the  levy  and  sale  as  cor- 
rect; and, whether  berpurchase  from  James 
A.  Fulcher  amounted  to  a  redemption  of 
the  property,  it  Is  unnecessary  for  us  now 
to  consider.  If  the  contention  of  connsrt 
for  the  plaintiffs  in  error  be  correct,  that 
deed  was  void ;  and  if  not  void,  then  nothing 
passed  under  it  but  the  life-estate  of  Mrs. 
Fulcher,  and, at  her  death,  which  occurred 
before  that  of  her  husband,  herlndividual 
rights,  under  deed  from  the  sberitt  to  J. 
A.  Fulcher  and  from  .1.  A.  to  her,  termi- 
nated, and  theprope^y  then  passed,  nn> 
der  the  provision  of  tbe  orig|lnal  trust- 
deed  from  Fulcher  to  Boyd,  absolutely,  as 
to  one-halt  thereof,  to  Armstead  Fnlcher^ 
free  from  the  claims  of  the  said  Mary  A. 
We  cannot  see  how  this  testimony  In  any 
way  injured  tbe  plaintiffs  in  error.  We 
understand  that  the  trust-deed  from  Arm- 
stead Fulcher  to  B  oyd ,  a  s  tru  stee,  c  on  veyed 
this  land  to  Boyd  for  tbe  use  of  Armstead 
and  Mary  A.  Fulcher,  during  their  joint 
lives,  and  for  the  use  of  Armstead  dnrinfc 
his  life,  and,  at  his  death,  one  undivided 
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half  thereof  to  go  to  his  wife,  Mary  A.  So, 
when  Mary  A.  died,  the  title  pansed  to 
Armatead  in  fee,  be  and  the  said  Mary  A. 
having  no  children;  bat  If  the  property 
vas  iDcumbered  with  debts  at  the  time  of 
the  death  of  Mary  A.,  which  she  had  con- 
tracted for  sappUes  fur  herself  and  hus- 
band, then  her  husband  (Armstead)  could 
not  have  a  tltie  tn  this  land  until  those 
debts  were  paid,  and  he  died  shortly  there- 
after. And,  it  the  value  of  the  estate 
which  Armstead  Fulclier  received  In  conse- 
qneace  ol  the  death  of  his  wife  did  not 
exceed  the  amount  of  the  indebtedness  of 
the  wife  at  the  time,  then  there  could 
be  nothing  in  the  hands  of  the  admin- 
istrator, James  A.  Fulcher,  subject  to 
the  payment  of  the  debts  of  Armstead 
A.  Fulcher.  The  debts  of  Mary  A.  Ful- 
cher were  a  charge  upon  this  laud,  which 
wwe  to  be  paid  before  any  debt  of 
Armstead  Fulcher.  We  do  not  very  clear- 
ly perceive  why  the  plaintiffs  in  error 
should  have  objected  to  this  testimony. 
A  certain  note,  written  by  a  former  attor- 
ney of  Mrs.  Fulcher's,  to  the  effect  that 
she  wished  to  borrow  money  on  her  land 
at  HcBean  (the  land  in  question  appear- 
ing from  the  deed  to  be  situated  near  Mc- 
Bean  station)  was  offered  in  evidence  by 
the  plaintiffs  in  error,  to  the  intrudnction 
of  which  the  defendant  in  error  objected. 
The  court  sustained  the  objection,  and 
plaintiffs  excepted.  We  thinic  the  court 
was  right  to  rule  oat  this  testimony.  It 
was  ootblng  but  the  sayings,  of  a  third 
person,  in  no  way  connected  with  this 
case.  It  not  appearing  that  the  attorney 
had  any  authority  or  power  to  write  such 
a  note. 

Complaint  is  madebecaose  of  the  refusal 
of  the  court  to  give  certain  requests  to 
charge  made  by  the  plaintiffs  In  error,  as 
folio  W8 :  "  ( I)  The  note,  dated  October  24. 
1885,  Is  Joint  and  several  as  to  its  terms, 
bat,  by  the  consideration  recited  therein, 
is  Joint.  If  you  find  that  the  supplies 
were  furnished  for  the  Joint  use  of  Fulcher 
and  his  wife,  the  debt  as  to  the  supplies  is 
the  husbaod's  alone. "  We  thlnli  this  re- 
quest was  properly  refused  by  the  court. 
By  the  very  terms  of  the  deed  of  settle- 
ment made  by  Armstead  Fulcher  to  Boyd, 
as  trustee,  he  had  a  right  to  be  supported 
oat  uf  that  estate:  and  if  the  trustee 
ceased  to  act,  and  the  wife  acted  in  that 
behaU,8he  was  bound  to  furnish  supplies 
for  her  husband's  use.  "  (2)  If  It  appears 
from  the  evidence  that  any  portion  of  the 
indebtedness  represented  by  the  note  was 
that  of  Armstead  Fulcher  indivldualiy, 
and  that  the  same  was  consolidated  with  a 
claim  against  the  wife,  then  the  note  as  a 
whole  Is  void."  We  think  this  request 
was  also  properly  refused,  as  there  was  no 
evidence  to  show  that  any  part  of  the 
debt  of  Armstead  Fulcher  Individually 
-was  consolidated  with  the  claim  against 
the  wife,  except  the  debt  of  Armstead  Ful- 
cher before  the  trust -dee^I  was  made  to 
Boyd.    This  was  an  Incumbrance  on  the 

Sroperty  conveyed  by  a  trust-deed,  and 
[ary  A.  could  Incur  a  debt  to  remove  this 
iocnmbrance,  and  It  would  be  her  debt. 
"  (3)  If  the  property  is  sold  under  a  tax 
J?,  fa.  against  a  trustee,  and  bid  off  by  a  pur- 
chaser, who  knows  of  the  trust,  and  con- 


veys the  property  back  to  the  llf^tenant, 
the  same  amounts,  in  law,  to  a  redemp- 
tion of  the  property,  and  vests  the  ti- 
tle as  it  stood  before. "  Whether  or  not 
this  request  was  proper  to  be  given 
to  the  Jury,  is  wholly  Immaterial  under 
the  facts  in  this  record;  and  so  with 
the  fourth  request,  which  Is  as  follows: 
"(4)  That,  under  the  sheriff's  deed  of 
February  4,  1879,  to  J.  A.  Fulcher,  noth- 
ing passed  but  the  life-estate  of  Mrs.  Ful- 
cher and  Armstead  Fulcher,  and  that, 
when  J.  A.  Fnlcher  reconveyed  to  M.  A. 
Fulcher,  he  only  conveyed  back  to  her 
her  life-estate,  and  nothing  more."  It  Is 
complained  that  the  court  erred  In  charg- 
ing the  Jury,  at  the  request  of  defendant 
Id  error,  as  follows:  "A  sale  of  property 
by  the  sheriff  under  tax  it.  f».,  and  a  fail- 
ure to  redeem  the  proi)erty  by  the  delin- 
quent tax-payer  within  twelve  months,  by 
paying  the  purchaser  at  such  sale  the  pur- 
chase-money and  ten  per  cent,  on  it,  con- 
veys the  absolute  fee-simple  title  to  said 
purchaser,  divested  of  all  former  trusts, 
which  may  have  covered  the  property  be- 
fore the  sale. "  While  we  are  not  prepared 
to  admit  that  this  charge,  of  itself,  is  cor- 
rect, yet  we  cannot  see  how  it  affected  the 
plaintiffs  in  any  way  whatever. 

Again,  exception  ii^taken  to  the  follow- 
ing charge,  which  was  given  by  thecourtat 
the  request  of  defendant's  counsel :  **  If  the 
Jury  find  that  the  land  levied  on  was 
bought  by  the  defendant  at  a  tax-sale,  and 
be  deeded  the  same  to  Mrs.  Fulcher;  that 
afterwards  she.  Jointly  with  her  husband, 
gave  defendant  a  note  for  land  and  sup- 
plies, she  signing  the  note  first,  then  the 
note  is  a  debt  of  the  wife,  and  must  be 
paid  before  said  land  can  be  appropri- 
ated to  the  payment  of  her  husband's 
debts."  We  do  not  perceive  the  vice  in 
this  charge,  construed  in  the  light  of  the 
evidence. 

Plaintiffs  In  error  further  except  to  the 
following  request  to  charge,  made  by 
defendant  in  error:  "Where  a  note  is 
given,  a  consideration  is  presumed.  The 
holder  is  not  required  to  show  it. "  This, 
abstractly,  is  a  correct  proposition  of 
law,  and  we  do  not  see  why  it  is  not  cor- 
rect, as  applied  to  this  case. 

Exception  is  taken  also  to  the  following 
charge  of  the  court,  given  at  request  of  de- 
fendant's counsel :  "  Anote  sued  on  cannot 
be  denied  except  on  oath. "  Abstractly^ 
this  is  a  correct  charge,  but  Its  applicabil- 
ity to  this  case  is  much  to  be  doubted, 
and.  In  a  close  case  upon  the  facts,  we 
would  be  Inclined  to  reverse  the  Judg- 
ment. But  inasmuch  as  this  case  has  been 
here  several  times  before,  and  has  also 
been  tried  by  a  Jury,  and  we  are  satisfied 
that  the  verdict  of  the  Jury  was  right,  ac- 
cording to  the  evidence  in  the  case,  we  do 
not  feel  disposed  to  reverse  the  case  for 
this  error.    Judgment  affirmed. 


Johnson  v.  St^itb. 
(3upreme  Court  <if  Oeorgia.    Nov.  10, 1890.) 

LaBCKNT — EVTDBNGB — CONTESSIONS. 

1.  Where  the  charge  Is  laroeny  from  the 
house  by  stealing  goods  trom  a  wholesale  store, 
the  corptM  deUctils  not  establishedwithont  proof 
that  the  goods  disappeared  by  stealing  rather 
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thMi  by  sal*  to  retail  dealers  In  the  ooiine  of 
business.  It  the  goods  in  question  were  not  missed 
from  the  stook,  and  the  stock  was  never  ascer- 
tained to  be  short  or  deficient,  the  presomption 
Is  tiiey  were  sold,  and  not  stolen. 

3.'Adoubtrul  or  contradictory  confession  by 
•  man  of  good  moral  character  will  not  warrant 
a  conrlestlon  where  the  oonm*  deUcM  is  uncer- 
tain. 
(SyUabug  bv  BleMeu,  O.  J.) 

Error  Irom  dty  court  ol  Atlanta;  Vam 
Eppb,  Judge. 

L.  P.  Skeen  and  W.  T.  Moyera,  lor  plain- 
titf  In  error.  F.  M.  O'Brjran,  SoL  CSty 
Court,  for  the  State. 

Judgment  afiarmed. 


Bbown  v.  Commonwkaltb. 


(Supreme  Court  <(f  A; 


Appeals 
11,  1890.) 
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Absoh— EviDxiraa. 
On  a  trial  for  the  arson  of  a  warehouse,  a 
witoess  for  the  state  testified  that  when  he  got  to 
the  f^e  it  was  so  small  that  he  could  have  put  it 
out  but  that  in  his  excitement  he  ran  away  to 
look  after  his  sick  brother  in  an  adjoining  house, 
and  that  he  noticed  that  a  plank  had  been  torn 
off  the  warehouse ;  that  he  thrust  his  head  through 
the  hole,  beneath  the  floor,  and  noticed  a  blaoK 
ohanred  mark  leading  along  the  beams  towards 
tlie  center  of  the  warehouse  to  a  pile  of  trash, 
which  was  on  fire,  making  Mm  believe  that  oil 
had  been  used.  Two  other  witnesses  testified 
that  they  had  been  under  the  warehouse  a  week 
before,  and  had  not  noticed  any  trash.  Another 
witness,  who  was  early  at  the  fire,  testified  that 
he  thought  it  was  of  incendiarv  origin.  A  large 
poliUoju  meeting  had  been  held  In  the  warehouse 
on  the  day  of  the  fire,  and  much  smoking  mid 
been  indulged  in  by  the  aadlence;  one  mtness 
testified  that  he  had  searched  the  warehouse  for 
burning  cigar  stubs 'after  the  meeting,  but  that 
he  had  Deen  unable  to  find  any.  Bad,  that  the 
evidence  was  not  saffldent  to  establish,  beyond  a 
reasonable  daabt,  that  the  fire  was  incendiary  in 
Ito  origin,  and  not  accidental,  and  that  a  oon- 
Tlotloa  moat  be  set  aside.    Laxjt.  J.,  dissenting. 

Error  to  Franklin  county  court. 

Geo.  E.  Dennia,  for  plalnttB  in  error. 
The  Attorney  General,  for  tbe  Common- 
wealth. 

FAOTfTLEROT,  J.  The  petition  of  Will- 
iam Brown  represents  that  be  was  tried 
for  and  convicted  of  the  crime  of  arson,  at 
the  July  term  of  the  county  court  of  Frank- 
lin county,  and  was  sentenced  by  the  said 
court  to  be  hanged  on  Friday,  the  19th 
day  of  September,  1890;  that,  as  appears 
by  A  transcript  ot  the  record  of  the  said 
county  court,  petitioner  took  and  ten- 
dered several  bills  of  exceptions  to  the  rul- 
ings of  tbe  said  county  court;  that  he,  tbe 
plaintiff  in  error,  petitioned  the  Judge  ot 
tbe  circuit  court  ot  Franklin  county  for  a 
writ  ol  error  to  tbe  said  judgment  of  the 
said  county  court  of  Franklin  county,  and 
to  award  to  him  a  new  trial,  which  said 
petition  fur  a  writ  of  error  to  tbe  said 
Judgment  of  the  county  court  of  Franklin 
county,  and  for  a  new  trial,  was  refused 
by  tbe  said  Judge  ot  tbe  circuit  court  ot 
Tranklin  county.  The  case  is  here  upon  a 
writ  ot  error  awarded  by  this  court  to  the 
said  Judgment  ol  tbe  judge  of  the  circuit 
court  ot  Franklin  county. 

Tbe  errors  assigned  are— i^n?t,  that  tbe 
writ  ot  venire  laciaa  was  not  properly  is- 


sued, which  assignment  Is  not  well  taken, 
as  the  record  shows  that  it  was  regularly 
and  duly  ordered  by  the  Judge  of  thecoun- 
ty  court,  and  issued  by  tbe  clerk  of  tbe 
said  court,  directed  to  tbe  sheriff  of  Pitt- 
sylvania county,  commanding  him  to 
summon  from  tbe  county  of  Flttsylyanta 
20  citisens  of  the  said  county,  to  be  taken 
from  a  list  to  be  furnished  by  the  Judge  of 
the  county  court  ot  Franklincounty.  resid- 
ing remote  from  tbe  place  where  the  offense 
is  charged  to  have  t)een  committed,  and 
qualified,  in  other  respects,  to  serve  as 
Jurors  on  the  trial  ot  tbe  said  William 
Brown,  and  thatthesberittof  PittsylTania 
county  returned  the  said  writ  of  ventre 
tacieia,  thus  directed  to  blm,  together  with 
the  names  of  20 persons  summoned  by  bim, 
and  taken  from  tbe  list  furnished  by  tbe 
Judge  of  the  county  court  of  Franklin, 
from  which  tbe  panel  of  16  qualified  Jurors, 
free  from  exceptions,  was  completed ;  and 
the  prisoner  having  stricken  from  tbe  said 
panel  4  ot  the  said  jurors,  the  remaining  13 
constituted  the  jury  who  tried  tbe  prison- 
er. There  bad  been  a  former  writ  of  ventre 
taelaa  to  tbe  county  of  Pittsylvania,  duly 
executed  and  returned  to  tbe  county  court 
ot  Franklin,  which  examined  tbe  jurors, 
summoned  In  pursuance  of  the  said  first 
writ  ot  venire  fkciaa,  upon  tbelr  voir  dire, 
and  found  only  two  of  tbe  pemons  so  sum- 
moned,  and  embraced  in  tbe  list  furnished 
by  the  Judge  of  the  county  court  of  Frank- 
lin county,  to  t>e  free  from  exceptions,  and 
qualified  to  serve  as  jurors  upon  the  trial 
of  the  prisoner. 

The  aecond  error  assigned  is  tbe  rnfuaal 
of  the  trial  court  to  exclude  from  the  jury 
the  evidence  of  the  witness,  Lucy  Saunders, 
upon  tbe  ground  that  It  was  immaterial 
and  irrelevant,  and  calculated  to  excite 
and  mislead  the  jury,  to  tbe  prejudice  of 
theprlsoner.  We  are  of  tbe  opinion  that  tbe 
evidence  of  this  witness  was  relevant  and 
legal,  and  that  It  was  properly  admitted 
upon  tbe  trial  of  tbe  prisoner,  as  a  link  in 
tbe  chain  ot  circumstantial  evidence  tend- 
ing to  prove  the  connection  of  the  prison- 
er with  the  perpetration  ot  the  arson  for 
which  be  was  being  tried.  "All  such  rele- 
vant acts  ot  the  party  as  may  reasonably 
be  considered  explanatory  of  his  motives 
and  purposes,  even  though  they  may  sev- 
erally constitute  distinct  felonies,  are  clear- 
ly admissible  in  evidence. "  Wills,  Circ.  Ev. 
pp.  47, 48.  Mr.  Justice  Erlb  said  his  "ex- 
perience bad  taught  him  that,  In  cases  of 
arson.  Indications  of  guilt  were  often  found 
in  extremely  minute  circumstances,  which 
were  none  the  less  cogent  on  that  account ; 
that  it  was  to  the  words,  whether  true  or 
false,  by  which  a  man  accounted  tor  him- 
self at  the  critical  time,  to  bis  conduct 
when  the  Are  was  in  progress,  to  his  man- 
ner of  offering  aualstance,  and  other  such 
particulars,  that  attention  should  be  di- 
rected; and  that.  In  the  absence  of  broad 
facts,  such  minute  circumstances  often 
afford  satisfactory  evidence. "    Id. 

The  third  and  last  assignment  of  error 
is  tbe  refusal  of  tbe  county  court  tx)  set 
aside  the  verdict  of  tbe  jury  on  account 
of  tbe  Insafflclency  of  tbe  evidence,  as  set 
forth  in  the  bill  ot  exception.  No.  2;  which 
bill  of  exceptions  says  "  that,  upon  the 
trial  of  this  cause,  at  tbe  July  term  of  the 


Digitized  by  VjOOQIC 


Ya.) 


BBOWN  o.  COMMONWEALTH. 


478 


court,  after  the  Jury  had  toand  a  verdiet 
ot  goUty  asalnst  the  prisoner,  the  counml 
for  the  priBoner  mored  the  coart  to  set 
aside  said  verdict,  on  the  ground  that  It 
trae  contrary  to  the  law  and  the  evidence, 
and  Insafficient  to  warrant  conviction; 
which  motion  the  court  overmled,  and 
certified  the  facts  to  be  as  follows." 
Then  follows  a  statement,  by  the  court, 
ot  what  the  witnesses,  seriatim,  both  for 
the  prosecutioB  and  for  the  defense,  test!- 
tied  upon  the  trial.  It  Is  not  material  to 
determine  whether  this  bill  of  exceptions 
embodies  the  facts  proved  upon  the  trial, 
or  is  only  a  certificate  ol  the  evidence;  in- 
asmuch as  the  consideration  of  the  evi- 
dence ot  the  commonwealth,  alone,  cob- 
vinces  us  that  it  Is  wholly  Insufficient  to 
warrant  the  verdict  ot  the  ]ury,  which  is 
plainly  wrung.  The  eorpn»  deliett  Is  not 
proven,  as  it  must  be,  beyond  a  reasona- 
ble doubt,  like  every  other  fact  material 
to  establish  the  guilt  of  the  accused.  Tbe 
facts  stated  by  the  commonwealth's  wit- 
nesses do  not,  fully  and  satisfactorily, 
prove  that  the  fire  which  burned  the  ware- 
house, and  from  which  It  was  communicat- 
ed to  other  bnildiDgs  in  the  town,  was  of 
incendiary  origin,  and  they  do  not  exclude 
the  hypothesis  thatthe  fire  may  have  orig- 
inated from  accidental  causes.  1  Starkle, 
£v.  p.  511.  The  record  shows,  by  the  wit- 
nesses for  the  prosecution,  that  there  had 
been  held  in  that  warehouse,  that  day,  a 
large  and  promiscnoos  crowd  of  excited 
listeners  and  spectators  at  a  public  political 
speaking;  and  the  commonwealth's  wit- 
ness, btmself,  speaks  ot  his  anxloty  and 
apprehension  ot  the  danger  of  fire  from 
the  "cigar  stubs,  "or  anything  else  with 
Are  on  it,  being  left  in  the  warehouse, 
tbougb,  indeed,  he  does  not  speak  of  any 
liability  of  a  conflagration  from  "  flre-wa- 
ter, "  or  whisky. — the  twin  concomitant  of 
tobacco.  The  testimony  ot  O.  W.  B.  Hale, 
A.  K.  Binford,  P.  C.  Clarke,  Daltun  Dillard, 
and  Moir  Stephens,  is  all  that  was  offered 
by  the  prosecution  to  prove  the  oorpaa 
<Jelfeti.  Hale  said  that  be  was  early  at 
the  fire,  and  thoaght  tbatit  was  of  incendi- 
ary origin,  becaase  it  had  the  appearance 
of  havlngcanght  from  the  outside,  though 
it  was  burning  both  from  tbe  inside  and 
outside  when  he  saw  it.  A. -R.  Binford 
testified  that  when  he  got  to  tbe  fire  it 
was  very  small,  could  hare  put  It  out 
with  two  buckets  of  water,  but  was  un- 
easy about  his  brother,  who  was  sick  near 
by,  and  went  back  to  see  about  him ;  that 
be  was  satisfied  that  tbe  fire  was  the 
work  of  an  incendiary ;  that  he  found  a 
plank  torn  oft — did  not  know  how  long  it 
bad  been  torn  off — the  warehouse,  the 
north-west  comer,  about  10  or  12  inches 
wide ;  that  he  pot  his  head  in  through  tbe 
bole,  and  saw  where  oil  had  been  poared 
along  tbe  planks  or  beams  to  a  pile  of 
trash,  which  was  on  fire ;  that  there  was 
a  black  charred  mark  or  line,  made  by  the 
fire,  from  the  inside  of  the  warehouse, 
where  be  stood,  to  the  said  pile  of  trash, 
which  was  about  18  feet  out  towards  the 
center  of  tbe  warehouse;  that  be  had  no 
reason  for  thinking  that  any  oil  had  been 
used,  except  from  the  appearance  of  the 
charred  mark  iiforesald.  This  wltneus, 
who  thrust  his  head  in  through  a  hole 


only  10  or  12  inches  wide,  and  saw  tbe  fire 
in  a  pile  of  trash,  "very  small, "and  which 
he  could  have  put  out  with  two  buckets 
of  water,  so  lost  his  head  that,  though  he 
bad  presence  ot  mind  to  mark  the  minute 
observations  of  which  be  testifies,  he  yet, 
instead  of  putting  out  the  fire,  very  small, 
or  at  least  calling  for  help,  ran  away  from 
the  place,  to  look  after  a  sick  brother, 
never  reflecting  that,  by  putting  out  the 
fire,  in  its  very  small  beginning.  In  a  pile 
^ot  trasli  lying  on  the  floor  of  the  ware> 
'bouse,  which  he  says  he  could  easily  have 
done,  he  could  have  saved  the  warehouse 
and  tlie  other  houses  which  took  fire  from 
it.  His  mere  opinion,  based  upon  what 
be  says  he  saw,  with  his  excited  head 
thrust  through  that  small  bole,  is  hardly 
sufficient  to  prove  that  tbe  very  small  fire 
which  he  saw  smouldering  in  that  pile  ot 
trash  upon  the  floor  of  the  warebouss 
was  tbe  work  o(  an  Incendiary,  rather 
than  the  possibility,  and,  in  the  proof  In 
the  record,  the  probability,  that  it  was 
caused  by  some  one  of  the  crowded  audi, 
ence,  who  had  packed  that  warehouse  at 
a  political  meeting  and  public  speaking 
that  very  afternoon,  having  thrown  or 
dropped  the  stub  of  a  lighted  cigar,  or 
match  used  to  light  a  cigar,  upon  that  pile 
ot  trash.  It  is  proved  by  an  uncontradict- 
ed witness  (Bowman)  that  much  smoking 
was  indulged  In  by  that  audience,  and 
that  cigar  stubs  were  recklessly  thrown 
around  by  tbe  crowd.  P.  C.Clarke,  tor  the 
commonwealth,  says  that  Massey  had 
spoken  In  the  warehouse  that  day  (after- 
noon) to  a  large  crowd;  that,  after  the 
speaking  was  over,  witness  went  into  the 
warehouse  to  see  it  any  cigar  stubs,  or 
anything  else  with  Are  on  it,  was  left  In 
the  warehouse,  he  hacing  a.buggy  therein. 
He  satisfied  himself  that  no  fire  was  left 
therein,  and  so  went  out.  He  did  not  look 
under  the  floor,  and  he  left  tbe  door  open. 
Dalton  Dlllard  and  MoIr  Stephens  testified 
for  the  commonwealth  that  about  a  week 
before  the  fire  they  went  under  the  ware- 
house after  a  tame  fox,  and  did  not  re- 
member seeing  any  trash  or  any  inflamma- 
ble substance  there:  that  tbe  foundation 
under  the  warehouse  was  composed  ot 
rock  and  red  dirt.  This  is  all  the  evidence 
of  the  commonwealth  to  prove  the  oorpaa 
delicti,  and  it  Is  insufficient,  plainly  and 
palpably,  to  establish,  to  the  exclusion  of 
a  reasonable  doubt,  that  the  fire  was  In- 
cendiary in  its  orii^n,  and  was  not  acci- 
dental. 

But,  admitting  that  theevidence  reason- 
ably and  Bufflciently  proves  the  corpus 
delicti,  there  iB  not  sufficient  evidence  to 
connect  the  prisoner  with  the  perpetration 
ot  the  offense  for  which  other  agents  have 
been  tried,  convicted,  and  hung;  and  all 
the  evidence  In  this  record  against  the 
plaintiff  in  error  Is  purely  circumstantial, 
and  the  circumstances,  themselves,  a  re  not 
fully  and  satisfactorily  proved;  and,  even 
though  they  were  fully  proved,  they  do 
not,  taken  separately  or  altogether,  prove 
the  guilt  of  the  accused  to  the  e.TcluRion 
ot  every  reasonable  hypotheslH  consistent 
with  his  innocence.  At  the  most,  they 
create  only  a  suspicion  against  him,  which 
is  plainly  insufficient  to  warrant  the  ver- 
dict ot  guilty  found  against  him  by  the 
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Jury,  and  the  sentence  otdeatb  pronounced 
upou  him  by  the  court.  The  record 
sbowa  that  a  doxen  others,  beeidea  the 
plalntlfl  in  error,  are  suspected,  and,  of 
these,  three  have  been  condemned  to  be 
hanged  lor  the  oBense.  See  Anderson's 
Case,  83  Va.  820,  2  S.  K.  Bep.  281 ;  John- 
son's  Case,  29  Grat.  796;  Grayscm's  Case, 
6  Grat.  712,  7  Grat.  613;  Dean's  Case,  82 
Gret.  912;  1  Starkle,  Ev.  pp.  481,  534,— on 
the  whole  subject  ot  circumstantial  evi- 
dence. Being  of  opinion,  as  aforesaid,^ 
that  the  corpus  delicti.  Itself,  is  not  fully 
proven  by  the  commonwealth,  we  have 
not  deemed  itnc.-essary  toreview.and  pass 
in  detail  upon,  the  testimony  of  the  pros- 
ecntlon,  by  which  It  is  sought  to  connect 
the  plaintiff  in  error  with  the  commission 
of  the  crime  changed.  But,  upon  the 
whole  case  before  us,  as  presented  by 
the  record,  we  are  of  opinion  that  the  ver- 
dict of  ttetsry  la  un warranted  by  the  evi- 
dence, even  considering  that  for  the  com- 
monwealth alone,  and  that  the  trial  court 
erred  in  overruling  the  motion  ot  the  pris- 
oner to  set  it  aside,  and  award  to  him  a 
new  trial;  that  the  judgment  complained 
of  is  erroneous,  and  must  be  reversed  and 
annulled,  and  a  new  trial  granted  to  the 
prisoner. 

LiACT,  J.,  dissents. 


Dial  vt  al.  t.  Dial  et  »t. 

(Supreme  Court  of  SovOi  CaroHna.   Deo.  19^ 
1890.) 

APFBAii— Dumssii/— Ambndmbrt. 

1.  On  appellant's  failure  to  file  his  printed 
points  and  authorities  wi^n  three  days  before 
the  commenoement  of  tiie  argument,  as  required 
b7  Sup.  Ct  B.  O.  rule  8,  respondent's  motloB  to 
dismiss  the  appeal  will  be  granted,  as  rule  11  ex- 
pressly provides  that  respondent  may  have  an  or- 
der dismissing  the  appeal  for  suoh  nilure. 

3.  A  jud^ent  ol  the  supreme  court  dismiss- 
ing an  appeal,  rendered  after  a  full  hearing,  is 
conclusive  of  all  matters  which  could  or  should 
have  been  presented  at  the  hearing;  and  after 
such  dismissal  it  is  too  late  for  appellant  to  avail 
himself  of  AoU  B.  C.  1880,  p.  m,  (Code  Civil 
Froo.  {  848,)  which  provideatbat  wheore  an  appel- 
lant has  in  good  faith  served  a  notice  of  appeal, 
and  has  through  mistake  omitted  to  perfect  it, 
the  supreme  court  may  permit  an  amendment,  as 
this  act  applies  only  to  pending  appeals. 

Appeal  from  common  pleas  circuit  court 
ot  Laurens  county. 

N.B.DitU,  for  appellants.  F.P.MeQow- 
ao,  tor  appellees. 

Pkr  Curiam.  This  is  a  motion  to  dis- 
miss the  appeal  under  rale  11,  because  the 
appellants  neglected  tofnmislh  and  deliver 
their  points  and  authorities  as  required 
by  rule  8.  BulesSandll  are  as  follows: 
"  Bule  8.  Three  days  previous  to  the  com- 
mencement ot  the  argument  ot  any  case, 
the  counsel  for  tbe  appellant  shall  deliver 
to  the  clerk  of  the  court  six  copies  of  the 
case  or  brief,  which  shall  be  disposed  of  as 
follows:  One  copy  to  each  of  the  judges, 
one  tor  the  clerk,  one  for  the  reporter,  and 
onefor  the  library  of  the  supreme  court; 
and  at  the  same  time  each  party  shall  de- 
liver to  thbclsrk  eight  copies  of  the  points, 
as  required  by  rule  9,  six  copies  to  be  dis- 
Dosed  of  as  above  stated,  and  the  remain* 


Ing  two  copies  to  be  delivered  to  Vlie  eonu- 
sel  ot  the  other  party  on  demand.  Fartiee 
failing  to  furnish  points  will  be  confined 
to  the  discussion  of  questions  that  arise 
upon  such  points  as  shall  be  famished  by 
other  parties  to  tbe  cause,  in  aoeorilance 
with  this  rule."  "  Bule  11.  U,  on  tbe  call 
ot  a  cause,  either  party  tall  to  appear,  or 
shall  neglect  to  furnish  and  deliver  the 
papers   required   by  rule  8,  the  opposite 

{larty  may  proceed  as  tollowe:  Tbe  appel- 
ant may  argue  or  submit  tbe  cause  la  his 
behalf.  Tbe  respondent  may  have  an  or- 
der dismissing  the  appeal.  When  neither 
party  appears  to  argue  on  the  call  of  a 
cause,  it  will  stand  continued  at  tbe  first 
term."  The  appellants  filed  tbeir joints 
and  authorities  Dece»bar  11,  1890.  The 
casewascalladfora  bearingthe  sameday, 
wlwB  the  respondents'  attorney  moved  t» 
dismiss  the  appeal  as  aforesaid;  where- 
upon the  court  granted  the  following  or- 
der :  "  After  argument  by  respondents'  and 
apiTellants'attorneys  pro  and  coa.,  it  ap- 
pearing to  the  satisfaction  of  tbe  court 
that  tbe  appellants  bave  failed  to  file  th» 
printed  points  and  authorities  in  the  ap- 
peal in  the  above^tated  case  three  days 
before  thecommencementof  theargument. 
as  required  by  rule  8  of  this  court,  it  i» 
ordered  on  motion  ot  Benet  &  McOowan 
and  C.  J.  Hunt,  respondents'  attorneys., 
that  said  appeal  be  dismissed. " 

ON  MOTION  TO  BBIMSTATC  APPBAL. 

(Deo.  17,  1890.) 

Feb  Cubiam.  This  is  a  motion  to  rein 
state  the  appeal  dismissed  by  tbe  court 
under  rule  11  for  falinre  to  file  points  anA 
authorities  required  by  rule  8.  After  hear- 
ing argument  on  thepartot  appdlanta 
tor  the  motion,  and  In  behalf  ot  respond- 
ents contra,  tbe  court  refused  the  motion, 
basing  its  decision  on  the  cases  ot  Hyme- 
V.  Irwin,  MH.  dec.  January  27,  1885,  (No. 
1,646;)  and  the  case  of  Clark  r.  Wlmberiy. 
MS.  dec.  January  25, 1886,  (No.  1.794.)  In 
tbe  former  case  the  court  decides  as  fol- 
lows: "The  appeal  in  this  case  was  dis- 
missed by  the  clerk  on  the  7th  day  ot  May. 
1884,  because  the  return  had  not  been  filed 
In  accordance  with  rule  1  of  this  conrt. 
Afterwards,  upon  r^;ular  notice  on  mo- 
tion of  appellant,  the  appeal  was  restored 
to  the  docket  by  this  court,  the  respond- 
ent having  tailed  to  appearand  resUt  said 
motion.  The  motion  now  before  tbe- 
court  is  to  dismiss  the  restored  appeal.  If 
this  motion  was  based  upon  some  omis- 
sion or  default  of  appellant,  accruing  sinc» 
the  appeal  was  restored,  it  might  be  en- 
tertained, but  it  is  based  entirely  on  al- 
leged omissions  which  accrued  before  tbe 
restoration,  and  which  could  and  should 
have  been  interposed  when  the  motion  t» 
restore  was  heard.  The  respondent,  bow- 
ever,  as  we  have  said,  failed  to  appear,  al- 
though he  was  properly  notified,  and  nad 
full  opportunity  to  do  so.  Such  being  the- 
fact,  we  regard  the  judgment  ot  this  court, 
restoring  the  appeal  to  the  docket,  as  res 
adjndicuta,  and  not  subject  to  review  on 
a  motion  of  tbis  kind.  Even  considering- 
the  motion  as  a  petition  for  a  rehearing., 
which,  though  not  In  proper  form  to  that 
end,  we  bave  been  disposed  to  so  concdde>- 
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It,  yet,  when  tbas  considered,  we  find 
notbing  in  tlie  facts  as  now  presented  to 
authorise  the  conrt  to  tyrant  a  rehearing:, 
there  being  no  allegation  that  any  matter 
uf  law  or  fact,  appearins  in  the  case  when 
the  motion  to  restore  was  made,  was  over- 
looked by  the  court.  The  motion  is  re- 
fused. "  The  following  is  the  decision  of  the 
court  In  Clark  v.  WImberly:  "In  this  case 
a  motion  to  dismiss  the  appeal  on  the 
ground  that  appellants  had  failed  to  serve 
their  exceptions  within  the  time  required 
by  law  was  heard  November  24, 1886.  This 
motion  was  resisted  by  appellants  upon 
the  ground  that  the  omission  to  serve  the 
exceptions  within  the  time  prescribed  was 
owing  to  the  Inadvertence  of  the  counsel 
of  record  for  appellants;  but  no  motion 
to  amend,  and  no  evidence  that  the  omis- 
sion occurred  through  inadvertence,  was 
presented  to  the  court.  Under  these  cir- 
cumstances the  court  dismissed  the  ap- 
peal." Tke  m^wiiaiils  now  move  the 
court  to  restore  the  case  to  the  docket, 
and  set  out  by  affidavits, fully  and  clearly, 
the  circnmstanees  under  which  the  omis- 
sion to  serve  the  exceptions  occurred, 
sbitwing  that  it  was  through  Inadvert- 
ence. The  motion  to  restore  is  resisted  by 
counsel  for  respondents  upon  the  ground 
that,  the  court  having  already  rendered 
Judgment  dismissing  the  appeal,  the  mat- 
ter Is  rea  a^Jadleata.  See  case  of  Hyme  v. 
Irwin,  MS.  dec.  January  27,  1886,  (No. 
1,646.)  The  supreme  court  decides  that  the 
decision  in  Uyme  v.  Irwin  is  conclusive  of 
the  question.  In  this  case  both  parties 
woe  represented  by  counsel  when  the  mo- 
tion to  dismiss  the  appeal  was  made,  and 
the  motion  was  stoutly  resisted  by  coun- 
sel for  appellants.  The  court,  upon  a  full 
hearing,  having  rendered  its  Judgments 
dismissing  the  appeal.  It  Is  conclusive  of 
all  matters  which  could  and  should  have 
been  presented  at  such  hearing.  The  act 
of  188(P  was  only  desigued  to  relieve  a 
party  from  xhe  effects  of  an  omission,  mis- 
take, or  inadvertence  In  doing  any  act  or 
acts  necessary  to  perfect  an  appeal,  by 
conferring  upon  the  supreme  court  author- 
ity to  permit  such  acts  as  may  be  neces- 
sary'to  perfect  the  appeal,'  to  be  done 
even  after  the  time  prescribed  fordoing 
su<*b  acts.  The  act  only  applied  to  a  pend- 
ing appeal,  in  which  such  defects  have  been 
discovered  as  would  render  It  necessary  to 
have  them  supplied, In  order  to  perfect  the 
appeal.  But.  after  an  appeal  has  been  dis- 
missed by  the  Judgment  of  the  court,  there 
Is  DO  appeal  to  be  perfected.  Motion  re- 
fused." 

Coder  these  decisions,  the  court  Is  com- 
pelled to  regard  its  former  Judgment  in 
this  case  as  conclusive  and  final.  In  the 
case  of  Tribble  v.  Poore,  6  S.  £.  Rep.  677, 
(May  14, 1888,)  the  motion  was  to  reinstate 
an  appeal  dismissed  by  the  clerk  for  failure 
to  file  the  return  within  the  time  required. 
The  court  decided  that  the  order  of  the 
clerk  was  ex  parte,  and  was  not  such  a 
Judgment  as  would  support  a  plea  of  res 


'Acta  8.  C.  1880,  p.  868,  (Code  Civil  Proc.  | 
848,)  provides  that  where  a  party  has  in  good  faith 
given  notice  of  an  appeal,  and  nas  through  mis- 
take omitted  to  perfect  it,  the  supreme  court  may 
permit  an  amenome&t. 


&dJndkMta,  and  could  be  reviewed.  The 
appellants  had  a  right  to  ask  for  relief  un- 
der the  act  of  J  880  before  the  motion  to 
dismiss  was  made,  but  not  having  availed 
themselves  of  this  privilr^ge,  and  a  motion 
having  been  made,  argument  on  both 
sides  fully  beard  and  considered,  and  the 
Judgment  of  the  court  made  thereon  dis- 
missing the  appeal,  it  is  now  too  late  to 
make  such  motion. 


Hnx  V.  Saunas  et  at 
(Supreme  Court  o/SoitOiC'aroMno.  Dec.  12,  iSdO.) 

Appeal  from  common  pleas  circuit  court  of  Union 
county. 

J.  C.  WaUace,  for  appellant.  C  C.  Ovlp,  tar 
teppeiioes. 

Pre  Cusiax.  This  is  a  motion  by  respondents' 
attorney  to  dismiss  the  plaintiff's  appeal  under 
rale  ti,  because  the  appellant  neglected  to  fur- 
nish and  deliver  his  points  and  authorities,  as 
required  by  rule  8.  Alter  argument  by  respond- 
ents' and  appellant's  attorneys  pro  ana  con.,  the 
oonit  gnmted  thetollowiiig  order,  foUewiaff  tliair 
decision  just  rendered  in  the  case  of  Dial  v.  Dial, 
ante,  474:  It  appearing  to  the  satisfaction  of 
the  court  that  the  appellant  has  failed  to  file  the 
printed  points  and  authorities  in  the  appeal  in  the 
above-stated  case  three  days  before  the  com- 
mencement of  the  argument,  as  required  by  rule 
8  of  this  court,  it  is  ordered,  on  motion  of  Charles 
C.  Culp,  respondents'  attorney,  that  said  appeal 
be  dismissed. 

ox  XOnOH  TO  KXimTATS  AFPXAIk 

(Deo.  17,  1890.) 

FxB  CoBiAX.  This  is  a  motion  to  reinstate  the 
appeal  dismissed  by  the  court  under  role  11  for 
failure  to  file  points  and  anthorities  required 
bv  rule  8.  After  hearing  argument  on  the  part 
of  appellant  for  the  motion,  and  in  behalf  of  re- 
spondents, eorOra,  the  oourt  refused  the  motion, 
basing  its  decision  on  the  oases  of  Hyme  v.  Ir- 
win, lis.  dea  January  97,  1886,  (No.  1,016,)  and 
the  case  of  Clark  v.  Wlmberly,  MB.  dec  January 
36, 1880,  (No.  1,784.)  These  cases  have  been  fully 
cited  and  reported  in  a  reoeut  decision.  Dial  v. 
Dial,  ante,  474. 

ox  FSTITtOX  >OB  BXHXAXnU. 

(Dee.  19,  1890.) 

Pbh  Cdbi  ax.  This  Is  a  petition  for  a  rehearing 
on  the  part  of  Ann  E.  Hill,  plaintllL  appellant,  al- 
leging as  follows :  That  on  December  12, 1880,  on 
motion  of  defendants,  respondents,  the  appeal 
herein  was  dismissed  by  the  court,  upon  the  ground 
that  plaintiff's,  appellant's,  points  uid  autborlties 
had  not  been  fUed  three  days  before  the  calling 
of  the  oause  for  argument  Plaintiff,  apttellant, 
petitions  the  court  for  a  rehearing  of  said  mo- 
tion by  which  the  appeal  was  dismissed,  and  re- 
spectfully submits  that  the  court  overlooked  and 
failed  to  consider  the  following  matters  and  facts 
in  rendering  said  Judgment  of  dismissal:  (1) 
That  the  motion  was  made  without  the  four-days 
noUoe  required  by  rule  18  of  the  supreme  ooort, 
operating  a  surprise  upon  appellant's  attorney. 
(2)  That  the  court  overlooked  and  failed  to  con- 
sider the  fact  before  them,  that  attorney  for 
plaintiff,  appellant,  stated,  when  called  on  by 
the  court,  that  he  nad  placed  his  points  and  au- 
thorities in  the  printer's  hands  for  printing,  and 
Immediate  filing  in  the  oflBceof  the  supreme  court 
clerk,  a  very  abundantly  sufficient  time  to  have 
them  so  printed  and  filed,  with  instructions  to 
file  them  forthwith,  and  that  the  failure  to  print 
and  file  them  was  the  fault  of  the  printer.  It  ia 
respectfully  submitted  that  tiroo  having  been  re- 
fused by  the  court  to  appellant's  attorney  to  put 
the  facts  in  the  form  of  affidavit,  and  the  facts 
stated  not  being  denied,  it  was  accepted  by  the 
court  as  true,  and  a  proper  matter  to  consider, 
and  this  court  must  have  overlooked  or  failed  to 
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consider  these  fitota.  Or  (8)  the  oonrt  overlooked 
•nd  failed  to  oonaider  the  case  of  Stoddard  ▼. 
Roland,  81  B.  C.  600,  9  8.  E.  Rep.  741,  where  the 
court  decided  that,  when  the  failure  to  file  neces- 
sarv  papers  was  the  fault  of  the  winter,  the  de- 
fault of  filing  would  be  exouaed.  Flaintlfl,  appel- 
lant, petitloDB  for  a  rehearing  upon  these  grounds. 
The  court  decides  as  follows :  It  not  appearing 
that  this  court  overlooked  any  question  of  law 
or  fact  involved  in  the  case  in  grantiiw  Judgment 
of  dismissal  of  the  appeal,  th«  petition  for  re- 
bearing  is  dismissed. 


C!OMBB  V.  CDNBOLIDATBO  COAL  &  MiN- 
INO  Cu. 


{Supreme  Court  of  A^ 


of  Wett  Virginia. 

GONTKIBBTOBT  NBQUOEHOa  —  BUKDEK  0»  PROOF. 

In  an  action  for  tort  for  negligence,  while 
the  burden  of  proof  of  the  negligence  pleaded  as 
(he  cause  of  the  Injury  rests  on  the  plaintiff,  the 
burden  of  proof  of  contributory  negligence  of  the 
plaintiff  rests  on  the  defendant. 
{SyUabua  by  the  Court.) 

Error  and  aaperaedeaa  to  circalt  coart, 
Barrlson  county. 
Joba  Baaael,  for  plain  tiff  In  error. 

Brannon,  J.  Charles  Comer,  baying  re 
covered  a  judgment  lor  fSOO  asainst  the 
ConBolidated  Coal  A  Mining  Company  of 
West  Virginia,  in  an  action  ol  trespass  on 
the  case  in  Harrison  county,  that  compa- 
ny had  recourse  to  this  writof  error.  The 
action  sought  damages  for  a  bam  re- 
ceived by  Comer,  from  a  discharge  of  a 
blast,  while  mining  coal  In  the  defendants' 
mine,  the  misfortune  being,  as  he  claimed, 
attributable  to  the  ignition  from  the  blast 
of  tire-damp,  negligently  suflered  to  ac- 
cumulate in  the  mine,  lor  want  of  ventila- 
tion, in  violation  of  law^  particularly  sec- 
tion 10,  c.  70,  Acts  1883,  (Code  1887,  p.  978.) 
The  defense,  among  other  things,  was 
that  there  was  no  such  fire-damp,  or  in- 
flammable gas,  in  the  mine,  and  that  the 
accident  came  only  from  the  powder-blast, 
while  the  plaintin  stood  too  near  it,  and 
that  plaintiff  was  not  an  employe.  There 
was  a  considerable  volume  of  evidence 
tending  to  sustain  these  contentions.  We 
have  not  the  help  of  a  brief  for  the  appel- 
lee. The  defendant  complains  of  the  re- 
fusal of  its  instructions  4  and  5. 

Let  as  take  up  No.  4,  which  is  as  follows: 
"If  the  jury  find  from  the  evidence  that 
the  plaintiff  was  injured  by  the  firing  of 
a  blast  in  the  course  of  his  employment, 
and  the  evidence  as  to  the  manner  of  his 
receiving  such  injury  should  leave  it  doubt- 
ful whether  the  injury  was  the  result  of 
imprudence  and  recklessness  on  the  part 
of  the  plaintiff  in  exposing  himself  to  the 
effects  of  the  explosion  o(  the  powder,  or 
whether  it  was  the  result  of  negligence  on 
the  part  of  the  defendant  in  permitting 
expliislve  and  inflammable  gases  to  ac- 
cumulate in  that  part  of  the  mine  where 
the  injury  was  received,  then  the  burden 
of  proof  is  upon  the  plaintiff  to  show  that 
the  injury  was  the  result  of  the  latttr 
cause,  and  not  of  the  former."  Certain 
principles  pertinent  to  this  action  are 
settled.  One  is  that  the  burden  of 
showing  the  negligence  of  the  defendant, 
pleaded' as  the  cause  of  action,  rests  on 
Vie  plain  liB.   Cooley,  Torts,  673 ;  Johnson 


▼.  Raflroad  Co.,  96  W.  Va.  677.  After  the 
plaintiff  has  met  this  reqairement  by 
showing  negligence  of  the  defendant  caus- 
ing him  injury,  and  not  until  then,  the 
plaintiff  may  rest  nntil  the  defendant  an- 
swers it.  The  defendant  may  meet  a  case 
satisfactorily  proven  on  the  part  of  the 
plaintiff  by  showing  contributory  negli- 
gence on  the  part  of  the  plaintiff  as  the 
proximate  cause  of  the  lujury,  but  the 
burden  of  showing  such  contributory  neg- 
ligence rests  on  the  defendant.  Riley  v. 
Railroad  Co.,  27  W.  Va.  146;  ShcB  ▼.  Hnnt- 
ington,  16  W.  Va.  816.  Under  these  prin- 
ciples, it  was  incumbent  on  the  plaintiff, 
on  the  plea  of  not  guilty,  to  show  the 
presence  of  gas  In  the  mine,  and  that  it 
ignited  from  the  blast,  and  caused  a 
flame  which  burned  the  plaintiff;  and, 
when  he  had  done  this,  his  case,  as  to  this 
point,  was  proven,  and  he  might  rest  un- 
til he  beard  from  the  defendant.  It  the  de- 
fendant wished  to  challenge  the  evidence 
as  not  sutBcient  to  show  these  facts,  be 
had  right  to  ask  the  court  to  lustmct 
the  Jury  that  the  burden  was  on  the  plain- 
tiff to  show  them.  If  he  wished  to  assert 
that  there  was  no  gas  in  the  mine,  and 
that  the  bum  did  not  come  from  it.  but 
from  the  powder-blast,  and  be  wlsbed  to 
lay  the  two  theories  side  by  side  before 
the  Jury,  he  might  have  asked  an  lustruc- 
tion  that,  if  the  evidoice  left  It  doabtfnl 
whether  the  injury  was  the  result  of  the 
powder-blast  only,  or  of  negligence  of  the 
defendant  in  permitting  gas  to  accumulate 
in  the  mine,  the  burden  was  on  the  plain- 
tiff to  show  that  the  injury  was  the  result 
of  the  latter,  and  not  the  former.  But 
the  defendant  was  not  content  with  such 
an  Instruction.  Not  asking  an  Instruc- 
tion that  the  plaintiff  must  meet  the  bur- 
den of  proof  resting  on  bim  as  to  those 
things  which  he  was  bound  to  proVe  for 
a  recovery,  be  inserts  In  instruction  4  the 
element  of  contributory  negligence  on  the 
plaintiff's  part,  and  makes  the  Instruc- 
tion say  that  the  bardon  of  proving  that 
the  injury  came  from  the  defendant's  neg- 
ligence, and  not  from  the  plaintiff's,  rested 
on  the  plaintiff.  In  other  words,  the  vice 
of  the  instruction  Is  this:  that  It  lays  be-  ■ 
fore  the  Jury  two  theories  as  the  cause  of 
the  injury, — one  that  the  plaintiff's  Impru- 
dent and  reckless  exposure  of  himself  to 
the  powder-blast  was  its  cause;  the  other 
that  the  presence  of  gas  was  Itscause, — as 
to  one  of  which  theories  the  defendant 
bore  the  burden,  while  as  to  the  other 
the  plaintiff  bore  it;  and  then  tells  the 
Jury  that  the  burden  was  on  plaintiff  to 
show  that  the  cause  of  the  injury  was  the 
one,  and  not  the  other.  The  Instrnction  is 
well  drawn,  but  It,  In  effect,  corelatea  as 
to  the  burden  of  proof  two  things  not  to 
be  corelated  in  that  respect,  nnd  brought 
under  a  common  principle  two  things 
not  subject  to  a  common  principle.  It,  In 
effect,  says  not  only  that  the  plaintiff  must 
prove  the  defendant's  wrong  in  allowing 
gas  in  the  mine,  but  that  he  must  show 
that  the  hurt  came  from  that,  and  not 
from  theplaintiff's  negligence.  The  law  Is 
that  a  plaintiff  need  not  aver  in  his  decla- 
ration that  the  hurt  befel  him  without 
fault  or  negligence  on  bis  part,  (Shell  v. 
Huntington, supra,}  and  need  not  disprovA 
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Mb  neKllgenre,  but  the  defendant  mast 
prove  the  plaintllf'B  contributory  nefcli- 
eence.  It  may  be  Bald  in  answer  to  this 
tbat,  tboagb  this  instractlon  Introduces 
the  reckless  exposure  by  plalntlR  of  him- 
self  to  the  blast  as  an  element  ol  Its 
theory,  yet  that  Is  Immaterial  and  sur- 
plusage, because,  if  in  fact  the  plaintiff's 
bum  came  only  from  the  powder-blast, 
and  not  from  the  gas  flame,  the  plaintiff 
tould  not  recover,  whether  he  exposed 
himself  or  not ;  but  I  think  the  prominent 
feature  of  the  clauHe  Is  the  negligent  ex> 

goBure,  not  simply  the  burning  from  the 
last  regardless  of  that  exposure,  and 
that  the  Jury  might  have  construed  it  as 
requiring  the  plaintiff  to  clear  himself  of 
negligence  by  proving  that  he  did  not 
stand  too  near  the  blast,  and  satisfy  the 
jury  of  it,  thus  relieving  the  defendant  of 
that  barden. 

Then,  as  to  instruction  No.  6,  which  is 
as  follows :  "  If  the  Jaty  find  from  the  evi- 
dence that  the  plaintiff  might  bare  been 
in]nred  by  the  explosion  of  the  powder, 
resulting  from  his  negligence  and  careless- 
ness In  exposing  himself  to  the  effects  of  It, 
then  the  jury  should  find  for  the  defend- 
ant, unless  they  further  find  that  the  pre- 
ponderanceof  evidence  shows  tbat  he  was 
not  so  injured,  but  was  injured  by  an  ex- 
plosion of  gas  Improperly  allowed  to  ao- 
cumnlate  in  that  part  of  the  mine  where 
the  plaintiff  was  iijared  by  the  negligence 
of  the  defendant.''  The  defense  contend- 
ed tbat  there  was  no  gas  in  the  mine,  and 
the  bum  was  solely  attributable  to  the 
powder-blast,  and  from  the  plalntlff'scare- 
lessuess  in  standing  too  close  tu  it;  In 
other  words,  tbat  It  came  from  the  blast, 
and  not  from  the  gas,  which  was  alone 
sufficient  to  defeat  the  plaintiff,  and  tbat 
the  plaintiff  was  goUty  of  standing  too 
near.  The  plaintlB  contended  that  it  was 
solely  caused  by  the  gas  flame.  Now,  the 
defendant  had  a  rightto  present  these  com- 
peting theories  to  the  jury,  for  their  choice 
on  the  whole  evidence,  plalntirt's  and  de- 
fendant's. He  had  a  right  to  have  the 
court  say  tbat  If,  upon  this  evidence,  it 
might  be  that  the  plaintiff  was  injured  by 
the  blast  alone,  the  defendant  could  not 
be  held  liable,  unless  the  Jury  should 
find  tbat  the  preponderance  of  evidence 
Rhcwed  be  was  not  so  Injured,  but  was  in- 
jured by  an  explosion  of  gas.  In  this  in- 
struction the  Jury  are  simoly  told  that,  on 
the  issue  between  thesecorapeting  theories 
of  the  parties,  they  should  find  where  the 
preponderance  of  evidence  would  lead, 
and  it  is  not  open  to  the  objection  charge- 
able to  Instruction  No.  4  In  requiring  plain- 
tiff to  bear  the  burden  of  Bhowing  tbat 
bis  hort  sprang  from  the  negligence  of 
the  defendant.  And  from  this  instruction 
(5)  we  might  exclude  as  immaterial  the 
element  of  contribatory  negligence,  for  it 
relate*!  totbe  whole  evidence,  and  whether 
the  Injury  flowed  alone  from  the  powder- 
bla^t,  without  negligence  of  plaintiff,  or 
with  It,  It  would  not  proceed  from  the 
gas,  and  the  plalntlfl  could  not  recover, 
or  we  may  retain  the  element  of  contrlb. 
story  n^llgence,  and  It  is  good.  We 
think  the  instruction  4  was  properly,  and 
instructiun  6  improperly,  refused.  As  the 
eaae  goes  back  to  the  circuit  court  for  an- 


other trial,  we  make  no  reference  to  the 
facts  on  the  motion  for  a  new  trial,  based 
on  the  ground  that  the  verdict  was  con- 
trary to  the  weight  of  evidence.  On  an- 
other trial  instruction  No.  6,  if  asked  for, 
is  to  be  given.  The  Judgment  is  reversed, 
the  verdict  set  aside,  a  new  trial  granted, 
and  the  case  remanded  for  auch  new 
trial. 

LiDCAB,    P.,   and   Enolibu,  J.,    concur. 
HOL.T,  J.,  absent. 


Martin  v.  Wabnbb  et  ah 


{Supreme  Cowrt  of  A 


of  West  Vdrgtmia. 


FBAin>in.BNT  COirVSTANCBS. 

A  deed  Iteld  fraudnlent  as  to  s  Judgment 
creditor. 
(Syllabtu  by  the  Cowrt.) 

Appeal  from  circuit  court,  Cabell  county. 
T.  N.  P»rkB,  for  appellants.    B.  Eagle, 
tor  appellee. 

Holt,  J.  This  is  a  suit  In  equity 
brought  by  Martin,  plaintiff  below,  in  the 
circuit  court  of  Tyler  county  to  enforce 
payment  of  bis  Judgment  agaiuBt  Warner» 
one  of  the  defendants  below,  by  the  sale 
of  a  tract  of  land  conveyed  by  defendant 
Thompson  to  defendant  Sidney  Ellen  War- 
ner, wife  of  M(>rdecai  Warner,  upon  the 
ground  that  the  tract  of  land  of  61  acres 
mentioned  was  the  property  of  the  judg- 
ment debtor  Mordecal  Warner,  but  was 
conveyed  to  his  wife.  Sidney  Ellen  Warner, 
tor  the  purpose  of  defrauding  bis  creditors. 
Prom  the  pleadings  and  proofs  and  infer- 
ences fairly  to  be  drawn,  the  tacts  of  the 
case  appear  to  be  as  follows:  Un  the  15th 
day  of  May,  1886,  plaintiff.  Martin,  ob- 
tained, before  a  Justice  of  Tyler  county,  a 
judgment  against  defendant  Mordecai 
Warner  for  f24(S.50,  with  Interest  from  the 
date  of  the  judgment,  and  fl.40  costs. 
This  judgment  was  docketed  on  the  7tb 
of  June,  1886.  The  debt  for  which  this 
judgment  was  rendered  was  created  and 
became  due  some  time  before  the  8th  day 
of  March,  1883.  The  defendant  David 
Thompson  bad  sold  and  conveyed  this 
tract  of  land  to  oneJosopbus  Morris  some 
time  prior  to  1878.  In  October,  1879,  it 
was  sold  for  tuxes  In  the  name  of  Morris, 
and  bought  by  Thompson.  Some  time 
after,  defendant  Thompson  sold  It  to  one 
John  Gibson,  giving  him  a  written  con- 
tract, and  Gibson  sold  the  land  and  as- 
signed this  contract  to  defendant  Mordecal 
Warner,  who  aa;reed  to  pay  Thompson 
the  purchasu  money.  Defendant  Mordecai 
Warner  lived  on  the  land  some  three  or 
fourycars,  but,  becoming  involved  in  debt, 
plaintiff's  debt  among  others,  gave  up  the 
land,  and  surrendered  the  written  con- 
tract to  Thompson.  A  short  time  there- 
after, Thompson  sold  and  conveyed  the 
land  to  defendant  Sidney  Ellen  Warner, 
wife  of  Mordecai  Warner,  by  deed  dated 
8th  of  March,  1883.  For  the  purchase 
money,  Sidney  Ellen  Warner  executed  to 
Thompson  her  freenon-negotlable  bonds  of 
that  date, — one  for  flOO,  due  lat  April, 
1884:  one  for  flOO,  due  let  April,  188.'i;  one 
tor  f  100.  due  let  April.  1886 ;   one  tor  $100. 
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dne  l8t  April,  1887;  and  one  for  $104.56, 
due  let  April,  1888;  all  bearing  interest 
from  date,  with  the  vendor's  Hen  returned 
on  the  face  of  the  deed.  On  the  16tb  day 
of  November,  1886,Thonip8on  aeslgned  bla 
parchaae  of  the  aame  land  at  the  tax-nale 
to  Sidney  Ellen  Warner,  and  on  the  26th 
day  of  November,  1886,  the  clerk  of  the 
county  court  of  Tyler  county  made  to  her 
a  tax-deed  mb  such  aualgnee.  At  the  date 
of  her  purchase,  Sidney  Ellen  Warner,  the 
wife,  had  no  separate  estate  of  any  kind, 
as  far  as  this  record  discloses.  The  de- 
fendants Mordecal  Warner  and  his  wife 
lived  on  the  land  and  raised  on  it  a  crop 
of  tobacco  In  the  year  1885,  and  with  the 
proceeds  of  the  sale  of  the  tobacco  the 
bond  of  f  100  dne  Ist  April,  1886,  was  paid. 
This  payment  defendant  Sidney  Ellen 
Warner  claims  was  made  by  her  out  of  the 
proceeds  of  the  tobacco  crop  raised  by  her 
and  her  husband  on  her  land,  and  she  and 
her  husband  claim  that  all  the  other  pur- 
chase-money  bonds  are  unpaid.  It  ap- 
pears that  the  bond  for  $100  due  let  April, 
1887,  is  unpaid,  and  is  now  the  property 
of  William  H.  Oiilesple,  who  is  not  a  party 
to  the  suit.  Some  time  prior  to  1886  the 
iiusband,  Mordecal  Warner,  obtained  three 
of  these  land-bonds  executed  by  his  wife, 
Til.,  the  ones  due  In  1884, 1885,  and  1888, 
paying  for  them  his  own  property  or  mon- 
ey, and  about  March  10, 1886,  transferred 
■them  to  his  brother,  the  defendant  James 
W.  Warner,  with  the  name  of  Thompson, 
the  payee,  indorsed.  .James  W.  Warner, 
as  surety  tor  bis  brother,  Mordecal,  had, 
in  1878  or  1879,  paid  a  debt  of  some  f  S»0, 
and  took  from  his  brother  thpse  bonds  on 
Ms  brother's  wife  In  part  payment  of  this 
«urety  debt,  as  be  claims,  and  also  to  give 
blsbrother  and  his  brother's  wife  a  chance 
to  secure  themselves  a  home.  Defendant 
Mordecal  Warner  bad  before  that  owned 
another  tract  of  land,  which  had  been  sold 
for  his  debts,  and,  in  speaking  of  this  pur- 
chase from  Thompson,  told  the  witness 
"that  he  and  Thompson  had  made  an 
agreement  not  to  make  a  deed  for  theland 
ontil  the  last  payment  was  made,  and 
then  the  deed  was  to  be  made  to  Ellen,  his 
wife,  so  they  conid  not  take  It  from  him." 
This  conversation,  however  Is  denied  by 
Warner.  Upon  this  state  of  facts,  the  cir- 
cuit court  came  to  the  conclusion  that  the 
deed  made  to  the  wife  was  a  mere  shift 
and  device  to  secure  the  land  from  the 
debts  of  the  husband,  and  held  it  liable  for 
the  payment  of  plaintiff's  Judgment.  Our 
own  cases  on  this  subject  are  already 
quite  numerous,  and  the  examination  and 
discussion  of  the  general  doctrine  thor- 
ough and  full.  See  Lockhard  v.  Beckley, 
10  W.  Va.  87;  Hunter  v.  Hunter,  Id. 
821;  Rose  v.  Brown,  11  W.  Va.  123;  Mc- 
Masters  v.  Edgar,  22  W.  Ya.  678;  Stock- 
dale  V.Harris,  23  W.Va.  499;  Herzog  v. 
Weller,  24  W.  Va.  199;  Maxwell  v.  Han- 
Shaw,  Id.  405;  Bank  v.  Wilson,  26  W.  Va. 
242;  Core  v.  Cunningham,  27  W.  Va.  206; 
Burt  v.  TImmons,  29  W.  Va.  441,  2  S.  E. 
Rep.  780;  Martin  v.  Rexroad,  16  W.  Va. 
612;  Knight  ▼.  Cap!  to,  23  W.  Va.  644; 
Oonnoway  v.  McCann,  80  W.  Va.  200,  S  H. 
E.  Rep.  690;  Rogers  v.  Verlander,  80  W. 
Va.  610,6  S.  E.  Kep.  847;  Holmes  v.Harsh- 
bei-ger,  81  W.  Va.  616,  7  S.  E.  Rep.  452; 


Ctoshom  v.  Snodgrass,  17  W.  Va.  717; 
LIvesay  v.  Beard,  22  W.Va.  685;  Burton 
V.  Gibson,  82  W.  Va.  406,  9  S.  E.  Bep.  255; 
Mayhnw  v.  Clark,  88  W.  Va.  887,  10  S.  E. 
Rep.  785.  Viewing  the  facts  of  this  case  in 
the  light  of  these  authorities,  we  are  of 
opinion  that  the  conclusion  reached  by  the 
circuit  court  Is  correct,  but  that  an  error 
was  fallen  Into  in  the  decree  which  under- 
took to  give  It  effect.  The  deed  from 
Thompson  to  Mrs.  Warner  ought  not  to 
have  been  set  aside  and  annulled,  bat  the 
land  thereby  conveyed  should  without 
that  have  been  made  liable  to  Martin's 
debt,  and  provision  should  be  made,  when 
the  cause  goes  back,  for  the  payment  of 
the  unpaid  balance  of  the  purchase  money 
of  $100.  and  its  Interest,  represented  by  the 
bond  dne  Ist  April,  1886,  which  appears  to 
be  the  property  of  William  H.  Oiilesple,  who 
Is  not  a  party  to  the  suit.  Therefore  the 
decree,  although  correct  as  to  the  only 
point  in  controversy,  will  have  to  be  set 
aside,  and  the  cause  be  remanded,  with 
directions  to  ascertain  and  provide  tor 
what  may  be  due,  if  anything,  on  the  pur- 
chase-money bond  due  1st  April,  lis86, 
making  Oiilesple,  or  the  owner,  whoever 
he  may  be,  a  party ;  and.  In  again  decree- 
ing a  sale  of  the  land,  not  to  set  aside  and 
annul  the  deed  from  Thompson  to  Mrs. 
Warner,  but  to  hold  the  land  thereby  con- 
veyed as  liable  to  the  payment  of  Martin's 
Judprment,  after  paying  the  said  balance 
of  the  purchase  money,  if  any,  giving  Mrs. 
Warner  a  reasonable  time  in  which  she,  or 
any  one  for  her,  may  pay  such  debts;  then, 
in  default  of  payment,  appointing  a  spe- 
cial commissioner  to  make  the  sale  of  the 
land,  or  of  so  much  as  may  be  necessary, 
on  the  usual  terms.  And  the  costs  here 
are  awarded  the  appellee,  as  the  party 
substantially  prevailing. 

Lucas,  P.,  and  Enolibh  and  Bramhon, 
JJ.,  concur. 

Thomas  t.  Town  of  Obafton. 
(Supreme  Court  of^ppeol*  of  Wait  Vtrginia. 

ExKcunoK— lusoAi.  LiSVT  —  liUMom  or  Jnso- 

MBNT  CSBDROIt. 

The  mayor  of  the  town  of  Oration  luivlns 
imposed  floes  upon  a  citisen  of  the  town,  exe- 
cution therefor  came  into  the  hands  of  the  town 
sergeant,  who  levied  npon  the  separate  ptoiierty 
of  the  offender's  wife,  and  sold  the  same  at  a 
saarUoe.  Held,  (1)  that  the  town  oonld  not  be 
held  liahle  for  the  tortious  act  of  the  sergeant, 
unless  it  was  proven  that  the  town  directed, 
counseled,  or  otherwise  participated  in  the  per- 
petration of  the  wrong;  (2)  in  levying  the  writ, 
the  sergeant  acted  not  as  a  municipal,  but  as  a 
pahlic,  civil  officer,  and  the  doctrine  of  recpond- 
eat  superior  has  no  application;  (8)  as  the  net 
proceeds  of  the  sale  ol  the  property  Improperly 
seized  were  paid  over  to  the  town,  the  latter 
would  be  liable  for  such  net  proceeds  in  an  action 
tor  money  had  and  received. 
{SyUalntt  by  the  Court.) 

Error  and  aaperaedeas  to  circuit  court, 
Taylor  county. 
At.  B.  Vent,  for  plaintiff  In  error 

LtJCAS,  P.  The  mayor  of  the  town  of 
Grafton  having  Imposed  fines  upon  one  A. 
Thomas,  executions  therefor  went  into 
the  hands  oi  the    town    sergeant,   who 
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levied  tbem  apon  certain  personalty 
claimed  by  Phcebe  TbomaB,  aa  her  sepa- 
rate property,  and,  baring:  kept  said 
property  for  a  considerable  period,  sold 
it  at  a  depreciated  value.  Ptacebe 
Tbomas  brought  suit  against  tbetown 
before  a  jnstlce,  and,  a  ]ary  being  de- 
manded, they  rendered  a  verdict  for  f  150, 
and  the  justice  gave  jndgment  accord* 
ingly.  The  town  then  applied  to  tb«  cir- 
cuit court  of  Taylor  county  for  a  writ  of 
certiorari,  which  was  refused.  The  law 
is  well  settled  tbnt  an  action  of  trover 
and  conversion  can  be  maintained  against 
a  sheriff  or  other  officer  who,  having  an 
vxecntlon  against  A.,  selxes  and  converts 
the  property  of  B.  Wustland  v.  Potter- 
fldd,  9  w.  Va.  438.  But,  in  order  to  make 
the  execatlon  creditor  liable,  he  must  have 
been  present  at  the  lery  and  seizure,  or 
otherwise  have  directed,  aided,  or  abet- 
ted tlie  same.  Collins  v.  Mann,  16  W. 
Va.  171;  Ck>oley,  Torts.  468,  with  notes; 
Add.  Torts.  §  712.  In  the  present  case,  I 
do  not  find  any  snfilcient  evidence  of 
flucb  direction  orcounivance  on  the  part  of 
tbedefendant.  the  town  of  Qratton.  The 
only  evidence  on  tbe  subject  is  the  testi- 
mony of  tbetown  sergeant  as  follows.  Tes- 
timony of  Thomas  Smouse:  "I  was  ser- 
geant of  tbe  town  of  Qrafton  for  the  year 
1882,  and  had  ezecutioDS  against  Doc.  A. 
Thomas  for  fines  Imposed  by  the  mayor,  by 
virtue  of  which  I  levied  on  the  following 
property,  to-wit,  11  sacks  of  flour,  1  show- 
case and  contents,  5  part  boxes  of  tobacco. 
1  barrel  of  cider,  1  barrel  of  sugar,  I  keg 
of  lard,  1  lot  of  brooms,  27  candy  jars,  60 
lbs.  of  coffee,  all  of  which  Mrs.  Thomas, 
tbe  plaintiff,  claimed,  but  I  levied  on  it  as 
the  property  of  Uoc.  A.  Thomas.  I  kept 
the  property  for  a  long  time  in  tbe  build- 
ing of  Thomas  McOraw,  occupied  by 
Pboebe  Tbomas  as  a  store-bouse,  and  for 
which  the  town  afterwards  paid  tbe  rent. 
8uine  of  the  town  authorities  instructed 
me  to  sell  tbe  property,  but  I  do  not  re- 
meiDl>er  wbn.  and  sold  it  and  turned  tbe 
proceeds,  after  deducting  costs  and  ex- 
penses, over  to  John  W.  Deck,  mayor  of 
the  town."  Cross-examimed :  "After de- 
dneting  the  costs,  I  paid  John  W.  Deck 
from  forty^ve  to  forty-seven  dollars. 
The  goods  levied  on  brought  from  f51  to 
^2  at  public  auction,  after  notice  of  sale. 
I  offered  to  return  the  property  to  Mrs. 
Tbumas  before  sale,  but  she  would  not 
receive  it  at  that  time.  Mrs.  Thomas 
bad  notice  of  sale."  "Home  of  the  town 
autborities"  is  a  very  vague  and  loose  ex- 
pression, and  cannot  by  any  sort  of  in- 
tendment, however  liberal.  I>e  made  to 
amonnt  to  proof  that  tbe  council  of  the 
town,  or  even  Its  chief  executive  officer, 
the  mayor,  ever  directed  this  seisure  or 
sale.  The  sergeant,  being  cross^xamlned, 
testifled  that  be  sold  tbe  property  seized, 
and  tnmed  over  tbe  net  proceeds,  amount- 
ing to  f47,  to  tbe  mayor.  For  this 
amount,  in  any  action,  ex  contractu,  for 
luoney  had  and  received,  there  can  be  no 
doubt  tbe  town  would  be  liable.  But  this 
liability  would  not  support  tbe  present 
verdict,  which  was  for  9250. 

TJiere  is  another  view,  which  counsel 
for  the  defendant  in  error  have  advanced, 
which  it  is  proper  to  dispose  of,  and  that 


is  that  tbe  Illegal  seizure  by  the  town 
sergeant  was  an  act  for  which  bis  supe- 
rior, the  town  itself,  was  responHible. 
But  It  will  be  observed  that,  for  tbe  pur- 
poses of  executing  writs,  the  sergeant  is 
not,  strictly  speaking,  a  "municipal 
officer,"  but  is  acting  rather  as  a  civil 
officer  of  tbe  state.  Just  as  a  constable  or 
sheriff.  Many  officers  occupy  this  double 
relation.  "In  this  country,"  says  Mr. 
Dillon,  "  the  officers  of  municipal  corpora- 
tions are,  in  many  respects,  public  offi- 
cers, being  charged  by  legislative  enact- 
ment with  duties  which  concern  both  tbe 
corporation  and  the  public  at  large." 
1  Dill.  Mun.  Corp.  S  237,  (176.)  The  ser- 
geant, in  serving  a  summons,  or  levying  an 
execution,  which  runs  in  tbe  name  of  the 
state,  cannot  be  said  to  be  performing 
any  corporate  functions,  nor  to  he  acting 
as  a  servant  of  the  municipal  corporation. 
See  article  2,  §  8.  Const.  W.  Va.  Tbe  Code 
recognizes  a  town  sergeant  as  a  public  offi- 
cer, and  provides.  In  the  chapter  on  Jus- 
tices and  constables,  that,  "  when  for  any 
cause  it  is  unfit  for  an  execution  or  order 
of  sale  to  be  directed  to  a  constable.  It 
may  be  directed  to  tbe  sheriff  or  sergeant 
of  a  town  or  village. "  Code,  c.  60,  S 186 
We  hold,  therefore,  that,  in  levying  and 
enforcing  this  execution,  the  sergeant  was 
acting,  not  as  a  mnnicipal  officer  strictly, 
but  as  a  public,  civil  officer,  and  hence  tbe 
doctrine  of  reepondeat  superior  ban  no  ep- 
pllcation.  See  Fry  v.  Albemarle  Co.,  (cited 
in  a  note  to  section  9(>3,  Dill.  Mun.  Corp., 
Ed.  1890,)  9  8.  E.  Bep.  1004.  In  accordance 
with  tbe  views,  and  for  tbe  reasons  above 
set  out,  we  think  the  circuit  court  erred  In 
refusing  tbe  writ  of  certiorari,  and  Its 
Judgment  In  that  matter  is  reversed,  and 
it  Is  ordered  that  said  circuit  court  do  Is- 
sue the  writ  as  prayed  for  In  the  petition, 
and  do  bear  and  determine  the  matter  at 
Its  own  bar,  as  provided  by  chapter  110  of 
the  Code  of  1887.  The  summons  in  the  Jus- 
tice's court  havlnglssned  "  forthe  recovery 
of  money  for  tbe  conversion  of  personal 
property, "  should  the  evidence  establish 
that  any  of  tbe  proceeds  of  property  prop- 
erly belonging  to  tbe  plaintiff  was  re- 
ceived by  the  defendant,  the  town  of  Graf- 
ton, its  mayor  or  treasurer,  I  see  no  rea- 
son why  tbe  circuit  court  should  not  give 
Judgment  for  tbe  same  in  this  proceeding, 
as  above  indicated.  Cause  reversed  and 
remanded. 

Enomsb  and  Bbannon,  JJ.,  concarred. 
Holt,  J.,  absent. 


Lkonard  t.  Smith  et  a/. 

{Sumreme  Court  of  Appeals  ctf  Wat  Viirglnta. 
Deo.  laT  1890.7 

FaAUBCUnlT  CONYBTANCSS  —  TBUST  IS  FaVOB  OW 

With. 
1.  In  November,  1879,  IC  K.,  wlt^  snd  F.  Q., 
tbe  Itnsband,  were  married.  In  December,  1879, 
in  January,  1880,  and  in  April,  1880,  B.  U,  the 
administrator  of  the  estate  of  her  father,  and  her 
goardian,  paid  over  to  U.  E.,  the  wlra,  three 
sums,  amounting  in  all  to  12,480,  as  a  part  of  her 
sole  and  separata  estate,  vhich  came  to  her  be- 
fore marriage  from  the  estate  of  her  father. 
These  three  sums  tbe  wife,  at  the  date  of  their 
receipt,  expressly  loaned  to  her  husband,  charg- 
ing him  therewith,  at  the  time,  by  entry  made  by 
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her  In  her  aecoant-book,  glvliis  date,  and  Bmoani  | 
of  each  item,  and  whicn  the  husband  received, 
expressly  promising  to  repay. 

3.  In  February,  1833,  the  husband  was  not  in 
falling  circumstances,  but  was  sued  by  H.  for 
assault  and  battery.  The  day  after  the  writ  was 
served,  the  husband  conveyed  three  parcels  of 
real  estate  (and  he  does  not  appear  to  have  owned 
any  other]  to  E.  L.,  in  trust,  to  secure  a  bond  of 
same  date,  executed  by  the  husband  to  the  wife 
for  said  t2,430,  borrowed,  due  one  day  after  date, 
the  sale  to  be  made  by  trustee  on  request  of  the 
beneQciary,  in  the  manner  prescribed  bv  law. 

8.  In  October,  1887,  M.  obtained  Judgment  in 
Ills  suit  acainst  the  husband  for  12,200,  and  costs. 
In  a  suit  oy  the  trustee  for  direction  of  the  ooort 
in  selling  under  trnst-ded,  and  to  convene  lien- 
holders,  and  in  cross-bill  by  IS,,  impeaching  the 
trust-deed  as  fraudulent  as  to  his  Judgment, 
held,  no  actual  fraud  in  anywise  appearing,  the 
trust-deed  is  valid,  and  the  wife  is  entitled  to 
have  the  same  ezeouted  for  Uie  payment  of  her 
debt 
(SyUabut  by  the  Court) 

Appeal  and  supersedeas  from  clrcolt 
court.  Upshur  county. 

Dayton  &  Dayton,  for  appellant.  John 
S.  Fisber  and  John  Braanoa,  for  appellee. 

Holt,  J.  On  the  15th  day  of  February, 
1888.  FJoyd  G.  Smith,  ol  Upshur  coaoty, 
one  of  the  defendants  below,  and  husband 
of  Mary  £.  Smith,  the  appellant,  executed 
to  Ebenezer  Leonard,  trustee,  a  trust-deed 
conveying  three  several  parcels  of  land  in 
and  near  the  town  ot  Buckhannon,  fully 
described,  to  secure  his  wife,  Mary  £. 
Smith,  In  the  payment  of  a  bond,  that 
day  executed  by  Floyd  O.  Smith  to  Mary 
E.  Smith,  for  the  tium  of  92,426.60,  due  one 
day  after  date,  with  interest  from  date, 
executed  for  borrowed  money.  .If  the 
debtor  made  default,  then  the  trustee  was 
to  sell  when  required  by  the  creditor. 
This  trust  was  duly  acknowledged,  and 
admitted  to  record  16tfa  Februai-y,  1883, 
at  7  o'clock  A.  M.  On  the  16th  day  of  Feb- 
ruary, 1883,  for  a  trespass  which  took  place 
on  the  11th  day  of  February,  1883,  defend- 
ant Mylius  brought  suit  in  Upshur  coun- 
ty, against  Floyd  G,  Smith, and  his  broth- 
er James  L.  Smith,  and  on  the  16th  day  of 
October,  1887,  obtained  a  judgment  against 
Floyd  6.  Smith  and  James  L.  Smith  for 
$2,^,  with  Interest  from  that  date,  and 
costs,  amounting  to  $156.86,  which  judg- 
ment was  docketed.  On  the  24th  day  of 
October,  1887,  Ebenezer  Leonard,  as  trus- 
tee, brought  this  suit  in  equity  against 
Floyd  G.  Smith.  James  L.  Smith,  Levi 
Leonard,  who  held  a  vendor's  lieu  on  one 
of  the  lots  mentioned,  and  CSiarles  E.  My- 
lius. the  judgment  creditor,  setting  out 
the  foregoing  facts,  nnd  that  Mary  E. 
Smith  and  Floyd  G.  were  married  on  6th 
November,  1879;  that  Mary  E.  was  then 
the  owner  In  her  own  right  of  a  large  aud 
valuable  estate,  which  was,  after  mar- 
riage, her  sole  and  separate  property,  not 
derived  from  her  husband;  that  out  of  It 
she  furnished  money  to  buy  said  real  es- 
tate, and  that  out  uf  her  other  separate 
estate  the  loan  was  made  to  her  husband, 
secured  by  the  bond  mentioned  in  the 
deed  ot  trust,  and  that,  to  protect  her  Hen 
on  lot  No.  34,  she  furnished  out  of  her  sep- 
arate estate  the  money  to  pay  Levi  Leon- 
ard f200.  and  Interest,  which  was  paid 
since  15tb  February,  1883,  and  therefore 


not  Included  In  the  bond  secured  by  the 
deed  of  trust ;  that  he  has  been  directed 
to  sell,  but  deems  it  improper  to  do  so,  by 
reason  of  the  liens  of  Leonard  and  of  My- 
lius without  the  direction  of  the  court, 
and  prays  for  ascertainment  of  Ueos,  with 
their  amounts  and  priorities,  and  the  di- 
rection of  the  court  in  executing  this  trust. 
Defendant  Mylius  answered,  charging  that 
the  trust-deed  and  bonds  secured  were 
fraudulent:  also  filed  what  was  treated 
as  a  cross-bill,  attacking  the  deed  of  tmsc 
as  fraudulent.  The  defendants  Leonard, 
Mary  E.  Smith,  and  others,  demurred  to 
the  cross-bill,  and  the  court  sustained  it 
as  to  defendants,  except  those  who  were 
parties  to  the  original  suit.  and.  as  to 
such  other  defendants,  dismissed  it,  with 
costs.  The  defendant  Mary  E.  Smith  an- 
swered the  original  bill,  denying  that  she, 
out  of  her  separate  estate,  loaned  to  her 
husband  the  money  to  buy  said  teal  es- 
tate, but  did  leud  him  the  money  men- 
tioned in  the  deed  of  trust.  To  this  an- 
swer, there  Is  a  general  replication,  also  a 
general  replication  to  the  answer  ot  My- 
lius to  the  original  bill,  which  answer  does 
not  expi-essly  seek  a ISrmative  relief.  The 
process  to  answer  a  cross-bill  was  served 
on  Mary  E.  Smith,  and  the  other  defend- 
ants; but  the  record  discloses  no  answer 
by  any  one  to  the  cross-bill,  except  that 
the  decree  mentions  the  answ;er  of  Mary 
E.  Smith  to  the  cross-hill,  and  general 
replication  thereto,  as  among  the  papers 
read  at  the  hearing.  Mary  E.  Smith  files 
as  an  exhibit  with  her  deposition,  from  a 
small  book,  the  following  accoont: 
November  26, 1878.    F.  Q.  Smith,  Dr. 

To  cash •  OOOOa 

January  28, 1880.    To  note  and  interest  on 

L.  Young I,e00  00 

AprUao,im    Tocash 220  00 

Defendant  Mylius  took  the  depositions 
of  some  five  witnesses,  and  Maiy  E.  Smith 
ot  some  nine  witnesses,  and  the  twocaases 
came  on  to  be  beard  together  on  the  19tb 
of  October,  1889,  when  the  court  decreed 
"that  the  deed  of  trust  of  Floyd  G.  Smith 
to  Ebeneier  Leonard,  trustee,  ot  15th  Feb- 
ruary. 1888,  conveying  certain  real  eatate 
therein  mentioned  and  described,  to  aecare 
an  alleged  debt  therein  mentioned  to  de- 
fendant Mary  £.  Smith,  was  fraodnlent 
and  void  as  to  the  said  Charles  E.  Myltus, 
and  as  to  his  judgment  against  Floyd  G. 
Smith  and  James  L.  Smith  for  92,200,  with 
Interest  from  15th  October,  1887,  and  costs 
thereon,  and  that  the  said  property  there- 
by conveyed  to  the  said  Ebeneser  Leon- 
ard is  liable  to  be  sold  to  satisfy  the 
same."  It  gives  Levi  Leonard  a  decree 
for  f 219.76,  with  interest  from  19tb  Octo- 
ber, 1889,  as  first  lien  on  the  lot  sold  and 
conveyed  by  him  to  Floyd  G.Smith;  to 
Mylius,  a  decree  for  f  2,626.16,  wit&  inter- 
est from  that  date,  and  gives  40  days  for 
payment  of  sums  decreed,  and  then  ap- 
points commissioners  who  shall.  In  defanlt 
of  payment,  sell  on  the  usual  terms.  From 
this  decree,  Mary  E.  Smith  appeals,  and, 
taking  the  grounds  of  error  in  the  order 
assigned  in  arguments  ot  counsel,  we  find : 
The  decree  is  complained  of  because,  "  in 
effect,  it  whoUy  sets  aside  the  truBt-4eed 
to  Leonard,  trustee,  securing  appellant 
her  debt,  and  nowhere,  in  subordination 

Digitized  by  LjOOQIC 


ir.Va.) 


LBUKABD  «.  SMITH. 


481 


to  tbe  Mylias  debt,  or  otherwise,  decrees 
Its  payment."  I  do  not  read  and  coa< 
Btrue  this  decree  In  that  way.  In  Bank  t. 
Corder.  82  W.  Va.  282,  8  8.  K.  Rep.  220,  the 
decree  ot  the  circuit  coart  not  only  held 
the  deed  IraQdoloit  and  void,  aa  to  the 
plaintiD,  bat  expressly  set  aside  and  an- 
nulled it.  In  the  case  ol  Love  v.  Tlnsley, 
82  W.  Ya.  26,  9  S.  E.  Rep.  44.  the  conrt  be- 
low decreed  that  tbe  deed  be  set  side,  an- 
nailed, and  held  for  naught.  In  Dnucan  t. 
Costard,  24  W.  Va.  730,  tbe  two  deeds  de- 
clared (raudalent  by  the  circuit  court 
were,  by  It,  canceled  /o  toto.  In  Murdock 
T.  Welles,  9  W.  Va.  6.12,  tbe  deed  was  de- 
clared to  be  null,  and  void,  and  canceled. 
In  Bart  ▼.  Tlmmons,  29  W.  Va.  441,  2S.  E. 
Kep.  780,  it  was  impossible  lor  this  ques- 
tion to  arise,  (or  the  court  below  simply 
decided  that  plulntlB  was  not  entitled  to 
therellel  prayed  for,  and  dismissed  his  bill. 
The  case,  however,  on  this  subject.  In  say- 
iuK  what  decree  should  have  been  entered, 
cites  with  approval  the  cases  of  Murdock 
V.  Welles,  and  Duncan  v.  Custard,  above. 
In  Core  v.  Cunningham,  27  W.  Va.  206,  it  is 
said  that  in  that  case  the  deed  should 
have  been  held  fraudulent  and  void  as  to 
the  creditors;  that  the  land  should  be  sold 
as  the  wife's,  having  been  conveyed  to 
her;  and  in  Bank  v.  Wilson,  26  W.  Va.  242, 
it  is  held  error  tn  cancel  and  set  aside,  bat 
proper  to  hold  it  traodnlent  and  void,  as 
against  tbe  creditor.  The  decree  here  com- 
plained of  seems  on  this  point  to  bare  been 
drawn  with  these  cases  in  view.  It  de- 
clares the  trust-deed  fraudulent  and  void, 
as  to  the  judgment  of  Myllus,  bat  does 
not  net  it  aside.  If  defendants,  Floyd  O. 
Smith,  or  his  wife,  or  any  person  in  inter- 
est, shall  pay  to  Mylias  his  decree,  then 
the  trost-deed  stands  good  between  tbe  par- 
tiestbereto;  and,ifthlBshoaldnotbedone, 
and  a  sale  should  take  place,  then,  as  be- 
tween husband  and  wife,  the  court  would 
decree  to  her  tbe  surplus,  or  so  much  as 
may  be  necessary  to  pay  her  debt. 

Sbonld  the  demurrer  to  tbe  cross-bill  have 
been  folly  sustained,  and  tbe  bill  have  been 
dismissed?  Defendant  Myllus  filed  bis 
answer  to  tbe  bill  of  plaintiff,  Leonard, 
but  he  does  not  allege  any  new  matter 
thereto,  on  which  he  relies  for  or  prays 
affirmative  relief:  but,  on  the  contrary, 
says  be  is  advised,  as  he  seeks  relief 
against  the  trust-deed,  be  should  file  a 
cross-bill  to  tbe  bill  ot  the  plaintiff,  and 
not  here  ask  for  affirmative  relief.  The 
court  below  sustained  the  demurrer  as  to 
the  new  parties  brought  in,  dismissed  it, 
with  costs,  as  to  them,  and  It  was  retained 
as  a  cross-bill  as  to  tbe  trust-deed ;  and 
all  other  matters  wereto  be  treated  as  ez- 
panged.  Thus,  reduced  to  a  cross-bill 
propar,  I  can  see  no  error  in  permitting  it 
to  be  so  ased.  Instead  of  dismissing  it,  and 
requiring  the  affirmative  matter  to  be  set 
up  in  tbe  answer.  It  seems  that,  although 
Myllus  could  make  his  attack  upon  the 
trust-deed  by  way  of  answer,  it  could  only 
be  by  virtue  of  some  such  statute  as  ours, 
or  by  relaxation  of  the  strict  rules  of 
equity  pleadings,  according  to  which  a 
cross-bill  should  have  been  filed  to  set 
aside  the  deed.  Mettert  v.  Hagan,  18 
6rat.  281.  Bee  section  86,  c.  125.  p.  786, 
Code  W.  Vs.,  and  cases  cited  in  the  mar- 
T.128.E.no.lO— SI 


gin.  This  eross-blll,  as  amended,  is  by  ]ir< 
lias  against  plaintiff,  Leonard,  ana  we 
defendants  in  the  original  bill.  It  seeks  to 
put  out  of  the  way  of  enforcing  his  Judg- 
ment, as  against  defendant  Floyd  U. 
Smith,  the  deed  of  trust  set  up  in  tbe 
plaintirs  (Leonard's)  blU.  It  is  treated 
as  a  mere  auxilllary  suit.  The  new  par- 
ties brought  in  were  turned  oat  with  their 
costs.  It  was  filed  without  delay,  for  the 
purpose  of  affording  defendant  Mylias  af- 
firmative relief  against  bis  co-defendants 
Floyd  O.  Smith  and  wife  in  regard  to  the 
deed  of  trust. 

Should  there  have  been  a  convening  of 
tbe  lienholders  before  tbe  decree  of  sale? 
Leonard  brougbtbis  salt, asking  thecourt 
to  ascertain  and  adjudicate  the  liens  on 
tbe  real  estate,  the  lien  mentioned  In  the 
deed  of  trust,  as  well  as  the  other  liens 
thereon,  according  to  their  priorities,  and 
for  a  decree  of  sale.  He  makes  Mylias,  tbe 
Jadgmeot  creditor,  a  party.  Levi  Leon- 
ard, holding  a  vendor's  Hen,  a  party, — ^giv- 
ing the  date  and  amount  and  charac- 
ter of  each  lien.  He  desires  to  have 
the  direction  and  sanction  of  the  court 
in  executing  the  deed  of  trust.  Defend- 
ant Myllus  files  his  cross-bill,  seeking 
to  invalidate  the  trust-deed  as  fraud- 
ulent. It  nowhere  appears  in  the  rec- 
ord that  there  is  any  other  lien  of  any 
kind.  Still,  as  the  one  suit  is  to  enforce 
a  Judgment  lien,  before  a  sale  is  made  un- 
der the  decree,  or  the  proceeds  ot  the  sale 
of  the  real  estate  are  distributed,  the  cir- 
cuit conrt  should  cause  the  lienholders  to 
be  convened  In  the  mode  provided  by  law. 

Did  the  court  err  to  tbe  prejudice  of  ap- 
pellant in  failing  to  pass  expressly,  and  be- 
fore tbe  bearing,  upon  certain  exceptions 
taken  to  certain  depositions  ?  The  ground 
on  which  tbe  court  suppresses  depositions 
is  that  the  Interrogatories  are  leading, 
questions  or  answers  are  scandalous,  or 
for  some  irregularity  in  relation  to  them ; 
in  such  cases,  the  depositions  may  be  sup- 
pressed before  the  bearing.  1  Daniell,  Ch. 
Pr.  951,  and  note.  Evidence  of  a  fact  not 
in  issue  may  be  on  motion  suppressed  be- 
fore the  hearing,  3r  rejected  at  the  hear- 
ing, but  it  Is  not  usual  to  do  so,  if  only  im- 
pertinent, before  tbe  hearing.  Id.  tit. "  Evi- 
dence," note  1,  (Amer.  Ed.)  Objections 
to  depositions  are  taken  by  exception, 
stating  tbe  reason,  and  they  should  be 
made  before  the  hearing,  and  the  excep- 
tion must  be  brought  to  tbe  notice  of  the 
court  for  tbe  purpose  of  obtaining  Its  Judg- 
ment thereon;  if  not,  an  appellate  coart 
will  not  consider  them.  Fant  v.  Miller,  17 
Orat.  187.  Objection  to  a  deposition,  on 
the  ground  of  a  witness'  Incompetency, 
should  be  made  at  as  early  a  stage  as  pos- 
sible, so  as  to  give  tbe  adverse  party  time 
to  remove  or  supply  It.  So,  objections  for 
any  irregularity  should  be  brought  by  ex- 
ception duly  taken  to  tbe  attention  of  the 
court,  so  that  the  adverse  party  may,  in  a 
proper  case,  have  the  opportunity  of  tak- 
ing It  over,  or  of  removing  the  objection 
by  proof.  It  cannot  be  made  tor  the  first 
time  in  the  appellate  court.  The  evidence 
ot  a  witness,  taken  in  answer  to  an  (im- 
proper) leading  question,  ought  not,  on 
that  ground,  to  be  suppressed,  otherwise 
than  by  an  order  of  the  court,  made  be- 
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fore  the  bearing  of  the  canse  on  motion  or 
petition  for  that  parpoae,  and  foonded  on 
an  exception  Indorsed  upon  the  deposi- 
tion, within  a  reasonable  time  from  the 
return  thereof,  and  foonded,  moreover,  on 
an  objection  talien  at  the  time  of  the  ex- 
amination of  the  witness,  if  the  party,  bis 
agent,  or  attorney,  was  present.  Mc- 
Candlisb  v.  Edloe,  3  Grat.  888.  Hcandal- 
ons  matter,  not  simply  impertinent.  Is 
generally  thns  suppressed,  and  after  refer- 
ence. Bnt  we  all  know  what  an  amount 
of  evidence,  seemingly  unimportant  at  the 
hearing,  will  somehow  creep  into  deposi- 
tions. In  dealing  with  it,  practical  con- 
venience, and  the  dispatch  of  business,  re- 
quire that  the  circuit  court  should  have  a 
very  large  discretion.  To  require  the 
court  below.  In  all  cases,  to  take  excep- 
tions up,  and  deal  with  them  formally  and 
expressly,  one  by  one,  before  the  hearing, 
would  be  an  intolerable  burden.  In  con- 
tested chancery  causes.  In  which  a  large 
mass  of  depositions  have  been  taken,  we 
encounter  exceptions  taken,  on  some 
ground,  at  every  page  or  two  on  matters, 
and  of  a  purport,  not  constituting  the 
weigbt  of  a  feather  for  or  against  the 
conclusion  reached  at  the  hearing.  In  cer- 
tain proper  cases,  which  the  court  readily 
understands  when  brought  to  Its  atten- 
tion, it  passes  upon  the  exception  express- 
ly, and  iu  advance.  Bnt  as  a  general  rule, 
it  disposes  of  very  many  of  them  silently, 
and  indirectly,  at  the  bearing.  Then,  if 
the  appellate  court  should  find  a  deposi- 
tion with  timely  exceptions,  yet  necessary 
to  Justify  the  decree,  it  sustains  the  excep- 
tions, and  reverses  the  decree.  The  court 
below  ought  not  to  be  required,  any  more 
than  can  be  helped,  to  decide  a  cause  piece- 
meal. Here,  the  ground  of  exceptions 
was,  iu  the  main,  that  certain  questions 
and  answers  were,  as  to  matters  not  then, 
after  amendment  of  cross-bill,  in  issue,  and 
therefore  impertinent,  and  immaterial. 
They  were,  in  the  discretion  of  the  court, 
properly  left  to  be  passed  on  at  the  hear- 
ing, and  In  thus  passing  on  them  inferen- 
tially,  and  upon  the  question  of  compe- 
tency on  another  point,  the  exceptant  re- 
ceives no  harm. 

We  come  now  to  the  controversy  involv- 
ing the  merits  of  the  case.  Did  the  court 
err  in  holding  that,  from  the  pleadings 
and  proofs,  tlie  case  is  for  Charles  E.  Myl- 
tus,  holding  the  deed  of  trust  given  for 
Mrs.  Smith's  debt  fraudulent  and  void,  as 
to Myllus' judgment  against  her  husband? 
It  was  the  duty  of  the  circuit  court  to  de- 
cide It,  and  its  decision  its  entitled  to 
weight.  The  facts  of  the  case  are  as  fol- 
lows: Mrs.  Smith's  maiden  name  was 
Sexton.  Hhe  was  the  daughter  of  James 
Sexton  and  Lucinda,  his  wife,  a  daughter 
of  Ebenezer  Leonard.  The  father  died  In 
1872;  the  mother  in  1878.  Her  grand- 
father, Ebenezer  Leonard,  qualified  as  ad- 
ministrator of  her  father,  and  as  her 
guardian.  On  November  8,  1879,  at  the 
age  of  19,  she  married  the  defendant  Floyd 
G.  Smith.  Considerable  property  from  her 
father's  estate  came  into  the  hands  of  her 
guardian.  How  much  in  all,  we  are  not 
told ;  but  her  guardian  made  her  the  fol- 
lowingpaymentsjust  beforeber  marriage: 
flUO,  21st  August,  1870;  f40,16tb  Septem- 


ber, 1S79;   and  946.27,  SOth  October,  1879; 
and  the  following  payments  shortly  after 
her  marriage:    $600,  29th  November,  1879; 
$1,602.58,  in  the  Loyal  Young  note,  23d  De- 
cember, 1879;  and  $228.83,  28th  June,  188U. 
She  loaned  this  money  and  note  to  her 
husband, as  follows:  $600, 25th November, 
1879;  $1,600,  Loyal  Yonng  note,  and  inter- 
est, 28th  January,  1880;   $220,  20th  April, 
1880.    These  were  express  loans  made  to 
the  husband,  which  he  was  to  pay  back, 
and  they  were  set  down  at  the  time  by 
the  wife  in  a  small  acconnt-book,  which 
she  kept  with  her  pocket-book  and  mon- 
ey.   On  the  10th  of  February,  1888,  Floyd 
O.  Smith,  the  husband,  and  his  brother 
James  M.  Smith,  committed  a  trespass 
on  the  person  of  defendant  Charles  E.  Myl- 
lus, for  which,  on   the  15th  day  of  Febru- 
ary, 1888,  Myllus  brought  suit  against  the 
two  brothers.    On  the  15tb  February,  1888, 
Floyd  O.  Smith  executed  to  his  wife  his 
single  bill  of  that  date  for  $2,423.60,  due 
one  day  after  date,  with   interest  from 
date;    and  on  the  same  day,  and  of  the 
same  date,  executed  to  Ebeneeer  Leonard, 
trustee,  a  deed  of  trust  on  the  real  estate 
therein  mentioned  and  described,  to  secure 
the  payment  of  snch  note  or  bond,  and, 
having  been  duly  acknowledged,  it   was 
admitted  to  record  16tb  February,  I88S,  ac 
7  o'clock  A.  M.    After  default  made,  the 
trustee  was,  on  request  of  Mary  E.  Smith, 
the  beneficiary,  to  sell  in  the  mode  pre- 
scribed by  law.    The  Waugh  tract  of  six 
acres,  mentioned  In  the  deed  of  trust,  was 
conveyed  by  Jacob  Waugh  and  wife  to 
tloyd  G.  Smith,  by  deed  of  29tb  January, 
1880,  consideration   $600,  paid,  the   bas- 
band  says,  out  of  money  borrowed  from 
the  wife ;  but  she,  in  her  answer,  says  the 
loan  was  out  of  her  separate  estate,  bnt 
was  not  furnished  for  the  purpose  of  pur- 
chasing said  real  estate,  but  it  vras  a  luan 
pure  and  simple,  and  for  no  tmat,  to  use 
for  her  benefit.    Neither  does  the  husband 
say  any  purchase  was  made  In  trust  for 
her.    On  the  21st  February,  1880,  the  un- 
paid balance  of  $800  was  paid,  and  the 
vendor's  lien  released.   The  Maxwell  prop- 
erty, cousisting  of  two  lots  in  the  town  of 
Bnckhannon,  mentioned  in  the  trust-deed, 
was,   for   the  sum  of  $550.  conveyed  by 
John  Maxwell  and  wife  to  Floyd  G.  Smith. 
by  deed  dated  16th  or  6th  day  of  Decem- 
ber, 1880 ;    admitted  to  record  9th  Decem- 
ber, 1880.    The  Levi  Leonard  proi)erty,  be- 
ing lot  No.  84,  on  Locust  street.  In    the 
town  of  Buckbaunon,  mentioned  in   the 
deed  of  trust,  was,  by  deed  dated  15th  De- 
cember. 1882,  conveyed  by  Levi  Leonard 
and  wife  to  Floyd  G.  Smith;   acknowl- 
edged and  admitted  to  record  on  the  Baine 
day.    The  sum  of  $300  was  paid  In  hand  ; 
$200,  with  interest  from  date,  to  be  paid  in 
one  year,  and  $200,  the  residne,to  be  paid, 
with  interest,  in  two  years.    On  the  15th 
February,  1884,  Mary  E.  Smith,  the  wife. 
by  check  on  Buckhannon  Bank  for  9214, 
paid  to,  and  lifted  from,  Levi  Leonard,  tbe 
first  one  of  these  bonds  for  $200,  and  this 
one  is  made  an  exhibit.    To  make    this 
payment,  she  borrowed  the  money  frum 
John  E.  Smith,  her  father-in-law,  who  put 
the  money  in  bank  to  her  credit;  and   she 
also  paid,  in  cash,  to  Levi  Leonard,  $50 
on    the  remaining  bond.    What  further 
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(acts,  It  any  -there  are.  tending  to  throw 
light  on  the  subject,  down  to  the  date  ol 
the  Jodginent,  do  not  appear.  On  the  16th 
day  of  October,  1887,  Myllus  obtained 
Jadgment  against  Floyd  G.  Smith,  and  his 
brother,  James  L.,  for  $2,200,  and  costs. 
Myllus  had  a  writ  of  if.  13s  Issued,  which 
was  ineBectual,  Mai7  E.  Smith,  the  wife, 
daimlnR  the  personal  property  In  the 
dwelllng-bonse  of  Floyd  O.  Smith.  A 
brother,  George  W.  Smith,  claimed  the 
property  In  the  marble-shop,  and  Post 
and  Hndklns  certain  notes, bonds,  and  ac- 
conntB.  All  of  these  matters,  though  set 
out  In  the  cross-bill, seem  to  have  dropped 
out  of  the  controversy  atixr  that  bill  was 
amended. 

Then  folio  wed  this  bill  by  Ebeneaer  Leon- 
ard, trustee,  on  the  '.i4th  October,  1887,  set- 
ting oat  his  trust-deed ;  the  liens  of  Levi 
Leonard,  and  Charles  E.  Mylius,  as  the 
other  llenholders ;  asking  the  direction  of 
the  conrt  intheexecutlonof  the  trust;  and 
that,  in  order  to  assail  them,  the  liens,  with 
their  priorities,  might  be  ascertained  and 
fixed;  followed  by  the  cross-bill  of  Myllus, 
impeaching  the  trust-deed  as  fraudulent, 
and  the  decree  here  complained  of,  declar- 
ing It  fraudulent  as  to  the  Judgment  of 
MyliUB.  It  was  attempted  to  be  shown, 
on  behalf  of  Mr.  Mylius,  that  Mrs.  Smith's 
account-book  was  'an  after-thought, 
trumped  up  for  the  occasion.  Charles  W. 
Newlon,  a  bank  clerk,  and  an  expert  in 
such  matters,  was  shown  the  account- 
book,  and  he  said  the  charges  bore  the  ap- 
pearance of  having  been  made  recently, 
"not  as  long  as  nine  years  ago;"  that 
Floy  A  G.Smith  bad  considerable  amounts 
to  hto  credit  In  bank,— In  the  year  1888,  f  2,- 
260;  In  1884,  f  1,230;  in  1886,  $465;  in  1886, 
f200;  in  1887, 12tb  October,  f 250,— but  the 
wife  bad  none  except  that  already  men- 
tioned. Oncross-examination,hean8werad 
various  qoestlons  as  to  thecharacter  of  ink, 
writing,  blotting,  etc.,  which  I  do  not  deem 
material.  Mrs.  Smith,  as  a  witness,  said 
the  mon«y  was  a  loan ;  that  the  entries  In 
the  account-book  were  made  at  the  dates 
given  when  she  let  her  husband  have  the 
money.  Floyd  6.  Smith,  the  husband, 
said  be  borrowed  from  his  vrife  the  money, 
and  the  Loyal  Young  bond,  which  he  col. 
lected,  as  charged  in  her  account,  and  exe- 
cuted bis  bond  to  her  therefor  mentioned 
in  tbe  deed  of  trust;  that  hesawhis  wife's 
acconnt-book  in  November,  1879,  and  often 
slnce^  and  knows  the  charges  were  made 
in  It  when  he  borrowed  tbe  money,  and 
the  Loyal  Toung  bond,  and  he  knew  It  to 
be  the  balance  of  her  share  of  her  father's 
estate,  and  had,  as  yet,  paid  back  none  of 
it.  John  T.  Courtney,  who  was  frequent- 
ly at  the  house,  bad,  in  January,  1883,  seen 
her  account-book  in  which  she  made  these 
charges,  and  recognizes  this  as  the  book. 
John  A.  Hess  borrowed  money  of  Floyd 
Smith,  which  he  got  of  his  wife.  She  had 
this  account-book  and  her  pocket-book 
togetJier,  but  be  did  not  see  her  write 
in  it.  Parley  V.  PhilUpps  waa  at  their 
bnuae  during  (^ristmas  holidays,  1883, 
when.  Mrs.  Smith,  in  tbe  presence  of  her 
husband,  said  she  loaned  all  her  money 
tu  Floyd.  The  witness  and  gone  to  school 
with  Mrs.  Smitb.  She  bad  set  him  copies. 
Saw  her  write  ottan,  and  knew  her  writ- 


ing well.  Believed  the  account-book 
shown  to  him  to  be  In  her  handwriting, 
and,  from  their  appearance,  that  the  en- 
tries were  made  at  their  date;  that  he  had 
some  experience  In  such  matters.  Ellen  M. 
Smith,  the  mother-in-law,  saw  Floyd  bor- 
row the  $600,  and  saw  his  wife  get  her  ac- 
count-book and  charge  it.  James  E. 
Smith,  a  brother-in-law,  had  seen  her  ac- 
count-book when  she  and  her  husband 
first  went  to  housekeeping.  C.  C.  F.  Mc- 
Whorter,  clerk  of  the  county  court,  was 
an  expert,  and,  having  examined  the  en- 
tries, said  from  their  appearance  they 
may  have  been  made  at  their  respective 
dates,  and  that  they  were  all  written  by 
the  same  person.  John  A.  Hess,  clerk  of 
thecirouitcourt,  after  examining  the  book, 
said  the  entries  might  have  been  made  at 
their  respectiye  dates. 

"The  people  of  this  state,  in  tbe  spirit  of 
the  times,  and  by  the  highest  manifesta- 
tion of  their  own  will,  required  the  legisla- 
ture to  pass  such  laws  as  might  be  neces- 
sary to  protect  the  property  of  married 
womoifrom  tbe  debts,  liabilities, and  con- 
trol of  their  husbands."  Article  6,  §  40, 
Const.  W.  Va.  The  legislature,  among 
other  things,  had  already  enacted  that 
the  real  and  personal  property  of  any  fe- 
male, who  may  hereafter  marry,  and 
which  she  shall  own  at  the  time  of  mar- 
riage, and  the  rents,  issues,  and  profits 
thereof,  shall  not  be  subject  to  tbe  dispos- 
al of  her  husband,  nor  liable  for  his  debts, 
and  shall  be  and  continue  bersole  and  sep- 
arate property,  as  It  she  were  a  single 
woman.  And  this  is  still  our  law  on  the 
subject.  Section  2,  c.  66,  p.  605,  Code  W. 
Va.  In  this  case,  the  money  or  proi)erty 
belonged  to  the  wife  at  the  time  of  her  mar- 
riage. It  came  to  her  from  her  father's 
estate,  and  was  paid  over  to  her  by  her 
guardian.  She  expressly  loaned  it  to  her 
husband,  charging  him  at  the  time,  in  her 
account-book  kept  with  her  money,  with 
the  amount,  and  the  date,  and  as  a 
slight  circumstance  tending  to  show  that 
it  was  not  an  after^thougbt,  trumped  up 
for  the  occasion,  she  made  a  mistake  of 
one  day  in  the  date  of  the  item  of  $600, 
putting  It  25th  November,  1879,  when  It 
appears  thatsherecdvedltfrom  berguard- 
Ian  on  tbe  26tb  of  November,  1879.  To 
my  mind,  there  Is  no  reasonabledoubt  that 
this  was  a  loan,  not  a  loan  to  be  implied 
from  the  fact  that  she  handed  over  to  him 
her  money,  but  an  express  loan,  in  which 
he  applied  to  borrow,  she  agreed  to  lend, 
handed  him  the  money,  and  at  the  same 
time  charged  him  with  it  in  her  account- 
book,  giving  date  and  amount.  The  only 
uncertain  feature  about  It  is  no  time  of 
payment  was  mentioned.  These  things 
are  proved  not  simply  by  husband  and 
wife,  or  by  the  husband's  mother  and 
brother,  but  the  evidence  of  Courtney, 
Hess,  and  PbllUppa,  tends  to  establish  the 
same  fact.  The  debt  did  not  run  on  for 
any  length  of  time,  but  within  three  years, 
and  before  it  was  barred,  the  husband  exe- 
cuted his  bond  for  the  amount,  and  the 
deed  of  trust  to  secure  It. 

The  bringing  of  the  suit  by  Myllus 
would  seem  to  have  been  the  occasion  of 
executing  the  bond  and  deed  of  trust  at 
that  time.    That  was  a  suit  for  assault 
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and  battery.  Floyd  0.  Smith  does  not 
Mem  to  have  tben  owed  any  one  else  a 
liquidated  debt,  except  a  balance  ot  pur- 
cbaae  money  to  Levi  Leonard,  secnred  by 
vendor's  lien  retained  on  the  face  ol  the 
conveyance.  He  paid  f  1,860  for  bla  real 
estate,  but  we  are  not  told  what  it  ia 
worth.  He  had  but  little  vlRlble  personal 
property  beyond  what  was  exempt  from 
levy.  He  does  not  seem  to  have  owned 
any  other  real  estate,  but  to  have  bad 
considerable  sums  of  money;  tor  in  1888, 
the  same  year  In  which  he  executed  the 
deed  ot  trust,  be  bad  $2,260  to  his  credit  In 
bank,  almost  enou^  to  have  paid  off  the 
debt  due  bis  wife.  He  determined  to  se- 
cure his  wife's  debt  against  contingencies. 
He  was  then  under  a  liability  fordamages, 
which  tour  years  after  were  assessed  at 
$2,200.  It  is  fair  to  conclude  that  be  In- 
tended to  secure  bis  wife  while  be  was  tree 
from  ordinary  debts,  and  to  give  her  the 
preference,  as  far  as  that  property  was 
concerned,  over  any  damages  that  might 
be  found  against  him,  In  favor  of  BIyltas, 
who  had  Just  brought  his  snit.  Suppose 
the  property  coming  to  her  by  the  death 
of  her  father  had  been  land  Instead  of 
money,  it  would  have  been  safe  from  her 
husband's  creditors,  because  the  common 
law  secured  It  to  her.  Under  the  old  sys- 
tem, her  property  would  have  been  vest- 
ed, perhaps,  in  a  trust-deed  for  her  use. 
But  now,  a  married  woman  relying  on 
our  statute  Is  almost  certain  to  lose  her 
personal  property.  This  is  due  In  good 
part,  no  doubt,  to  the  transitory  nature 
of  that  kind  ot  property,  to  the  relation 
ot  husband  and  wife  so  easily  opening  a 
door  to  fraud,  and  to  the  {ealonsy  with 
which  the  rights  of  honest  creditors  are 
watched,  who  are  induced  to  give  credit 
on  the  apparent  ownership  of  the  hus- 
band. The  statute  says  this  personal 
property  shall  be  and  continue  taersole 
and  separate  property,  as  it  she  were  a 
single  woman.  She  may  give  it  to  her  hus- 
band, if  she  sees  fit,  and.  In  dealing  with 
her  husband,  the  presnmptions,  owing  to 
the  relation  between  them,  to  principles 
ot  evidence,  and  the  principles  ot  public 
policy,  would  seem  to  be  against  her 
where  his  creditors  are  concerned.  A  mere 
receipt  by  him,  or  delivery  by  her,  fol- 
lowed by  his  mingling  it  with  his  means, 
or  using  it  In  bis  business  tor  years,  will  be 
treated  as  a  gift,  not  a  loan ;  the  law  rais- 
ing no  Implied  promise  such  as  it  would 
raise,  from  these  facts,  between  strangers. 
And  when,  in  after-years,  and  In  failing 
circumstances,  the  husband  transfers  prop- 
erty, directly  or  indirectly,  to  his  wife,  it 
is  Justly  regarded  with  suspicion ;  and,  un- 
less it  clearly  appears  that  it  was  entirely 
free  from  any  wrongful  Intent  or  purpose 
to  withdraw  the  property  from  the  hus- 
band's creditors,  it  will  not  stand.  In 
surb  transfers  to  the  wife,  or  to  another 
for  her  benefit,  there  Is  a  presumption 
against  the  wife,  In  favor  of  the  husband's 
creditors,  which  she  must  overcome  by 
affirmative  proof.  Maxwell  v.  Han- 
shaw,  24  W.  va.  405.  "Oar  decisions  are 
rigid,  it  must  be  admitted,  bat,  on  the 
whole,  are  right,  and  promotive  ot  the 
highest  good  faith  between  debtor  and 
creditor,    and  should   not   be  relaxed." 


Brannon,  J.,  delivering  opinion  of  the 
court,  In  Bank  v.  Atkinson,  83  W.  Ya.  203, 
214,  8  8.  E.  Rep.  175;  Maybew  ▼.  Clark,  83 
W.  Ya.  887, 10  S.  E.  Rep.  786.  The  case 
here  made  on  the  part  ol  the  wife  fulfillB 
all  these  requirements.  There  is  no  room, 
so  far  as  I  can  see,  for  any  reasonable  sos- 
picion  as  to  any  element  essential  to  her 
right  to  have  her  debt  paid  to  her  oat  ot 
the  property  charged  with  Its  payment. 
That  this  $2,420  belonged  to  the  wife  at 
the  date  of  her  marriage  is  not  qaes- 
tioned.  That  she  made  an  express  loan 
of  it  to  her  husband,  charging  the  items 
at  the  time  in  her  account-book,  and  he 
an  express  promise,  made  at  the  time,  to 
return  It,  Is  made  to  appear  beyond  all 
reasonable  donbt.  That  it  was  an  honest 
debt,  Justly  due,  and  secured  by  deed  of 
trust,  and  not  a  previous  gift,  express  or 
implied,  trumped  up  as  a  loan  tor  the  oc- 
casion, clearly  appears  from  the  evidence. 
All  that  can  be  said  against  It  Is  it  was 
preferred  as  against  the  liability  for  dam- 
ages tben  sued  tor.  But  we  have  no  bank- 
rupt law,  insolvent  and  assignment  law, 
or  any  law  or  decision,  taking  away  such 
right  to  give  an  honest  preference  to  a  Just 
debt;  but  the  right  to  give  such  prefer- 
ence has  been  recognised  by  a  current  of 
binding  derisions,  running  back  throagh 
two  generations.'  McCullongh  v.  8om- 
mervIUe,  8  Leigh,  415;  Bank  v.  Atkinson, 
82  W.  Ya.  203,9  S.  E.  Rep.  175.  In  this 
deed  of  trust,  there  Is  no  fraud  in  fact,  no 
benefit  to  the  debtor,  no  harm  to  the 
creditor,  other  than  such  delay  as  the 
statute  itself  prescribes  in  such  cases. 
And,  if  It  may  be  made  to  redound  Indi- 
rectly to  the  advantage  ot  the  husband, 
that  is  due  to  the  fact  that  bis  wife  is  the 
preferred  creditor,  and  to  our  law,  which 
says:  "Her  real  and  personal  property 
shall  not  be  subject  to  the  disposal  of  her 
husband,  nor  be  liable  for  his  debts,  [and] 
shall  be  and  continue  her  sole  and  sepa- 
rate property,  as  if  she  were  a  single 
woman. "  See  Metsker  v.  Bonebrake,  108 
n.  8.  66,  2  8np.  Ct.  Rep.  351,  and  Bank  v. 
Tavener,  180  Mass.  407.  The  deed  of  trust 
bdng  valid,  the  right  of  Mrs.  Smith  to  be 
subrogated  to  Levi  Leonard's  vendor's 
lien,  as  to  the  bond  paid  and  lifted  by  her 
to  protect  her  trust  Hen,  follows,  there 
being  no  contravening  equity.  The  lien- 
holders,  as  here  ascertained,  and  others, 
if  any,  should  be  convened,  and  the  cause 
carried  on  to  its  conclusion  according  , 
to  the  rules  of  practice  in  such  cases'.  B»- 
versed  and  remanded. 

LooAS,   P.,   and   Enolisb,  J.,    conear.    : 
Bbannon,  J.,  absent.  ' 


Jackson  v.  Kmix  at  «l. 
(Suprmne  Court  of  Appeait  qf  Wett  Vtrgtmla. 

Qatwmia  TiTU»— Tax-Baui— Dm>— 8HSKn»*s 
Rbtdbh— GoHBTsuonoH  or  Sftxrurm. 
1.  As  s  general  role,  s  partv  ouuiot  maintain 
a  salt  to  remove  a  cloud  or  a  bill  gu4a  timet  who 
has  no  other  interest  than  that  he  baa  sold  tbe 
proDerty  with  a  covenant  of  Rencnl  warranty; 
oatl  in  a  case  where  evidence  ia  about  to  be  lost, 
or  ue  iMtrty's  Inertia  would  reaolt  In  tbe  perfect- 
ing of  an  aarerBe  title,  he  is  not  bound  to  lie  by, 
but  may  bring  hia  bUl  ot  Quia  Mmat. 
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S.  Hie  law  nqvtMa  the  sheriff  to  append  to 
his  retom  of  sales  of  delinqaent  lands  a  pre- 
aeribod  affidavit.  If  he  omit  to  do  so,  or  omit 
from  anch  affidavit  a  material  or  substantial  por- 
tion of  it  as  so  prescribed,  the  clerk  should  not 
make  the  purchaser  a  deed ;  and.  If  the  objection 
is  interposed  before  the  deed  is  made,  the  salt 
should  he  set  aside. 

S.  A  statute  ought  to  be  construed  as  a  whole, 
«nd  each  section  should  be  so  construed  that,  If 
possible,  no  clause,  sentence,  or  word  should  be 
superfluous,  void,  or  insignificant:  and  where  a 
general  Intention  is  expressed,  and  the  act  also 
expreaaea  a  particular  intention,  incompatible 
with  the  general  Intention,  the  particular  inten- 
tion will  oe  regarded  as  an  ezoeptton,  and  will 
prevail. 

(SyUoIm*  bu  the  Court.) 

Appeal  and  aapenedeaa   from  drcvlt 
coart,  Randolph  county. 

A.  U.  Poaadstone  and  X>.  D.  Strader,  tor 
appellant,    frank  Woods,  for  appellee. 

Lucas,  P.  This  salt  was  originated  by 
a  bill  filed  by  Minter  A.  Jackaon  asainst 
James  D.  Wilaon,  clerk  of  the  county 
coart  of  Randolph  county,  Leland  Kittle, 
the  parcbaser,  and  John  S.  Fisher,  the 
former  owner,  of  a  tract  of  1,876  acres, 
wbicb  was  sold  by  the  sheriff  at  a  sale  of 
delinquent  lands  on  the  27th  of  November, 
1887,  or,  as  the  bill  alleges,  on  the  28th  of 
said  month.  In  pursuance  of  a  decree  of 
tiie  circuit  conrt  of  Upshur  county  ren- 
dered In  certain  suits  in  equity  pending 
and  heard  together,  C.  C.  HIgginbotbam 
and  G.  M.  Fleming,  commissioners,  sold 
to  the  plaintiff  a  certain  tract  of  1,375 
acres  of  land  situate  in  Randolph  county, 
and  by  a  decree  ot  the  circuit  court  ol  Up- 
shur county  pronounced  In  said  causes  on 
the  14th  day  ot  October,  1886,  the  said  nale 
was  confirmed,  and  the  said  commission- 
ers were  dlracted  to  convey  said  tract  ot 
land  to  the  plaintltt.  At  a  sale  of  delin- 
quent lands  made  by  the  sheriff  of  Ran- 
dolph connty  on  the  28tb  day  of  Novem- 
ber, 1887,  890  acres  of  said  tract  of  land 
were  sold  to  one  Iceland  Kittle  for  the  non- 
payment ot  taxes  charged  thereon  tor  the 
year  1886  in  the  name  of  John  8.  Fisher, 
the  owner  thereof,  before  the  said  sale  by 
the  commissioners;  and  before  said  Le- 
land Kittle  obtained  a  deed  tor  the  land  so 
purchased  by  him,  to-wit,  on  the  28th  day 
of  February,  1888,  tbeplaintift  presented  bis 
bill  in  equity  against  Leland  Kittle,  John 
S.  Fishor.  and  James  D.  Wilson,  clerk  of 
the  connty  court  of  said  county  of  Ran- 
dolph, to  the  Honorable  W.  G.  Bennett, 
Judge  <it  the  eleventh  Jndiclal  circuit  ot 
West  Virginia,  and  obtained  an  Injunction 
Inhibiting  said  clerk  ot  the  county  court 
from  waking  a  deed  to  said  Kittle,  etc. ; 
and  thereupon,  on  the  1st  day  of  March, 
1K89,  tbeplaintiflflled  said  bill  In  the  clerk's 
office  of  the  circuit  court  ot  said  county  ot 
Randolph,  gave  the  bond  required  by  said 
injunction  order,  obtained  process  on  de- 
fendants to  answer  said  bill,  and  matured 
the  same  tor  hearing.  The  general  object  of 
said  bill  was  to  set  aidde  the  sale  of  890  acres 
of  the  said  tract  ot  land  so  made  by  the  sher- 
iff of  Randolph  connty  to  the  said  Kittle 
for  irregularities,  defects,  and  omlsBions  in 
the  proceedings  by  which  the  said  sale 
'waB  made  and  after  the  sale.  At  the 
May  rules,  1^,  in  the  clerk's  office  of  the 
«ircalt  court  ot  Randolph  coantyt  the  de- 


fendant Leland  Kittle  appeared,  entered 
his  demurrer  to  said  bill,  and  filed  his  sep- 
arate answer  thereto,  and  thereafter 
both  the  plalntitt  and  the  said  Kittle 
took  and  filed  depositions  In  the  cause. 
By  deed  bearing  date  on  the  18tb  day  of 
February,  1887,  the  plaintiff  sold  and  un- 
dertook to  convey  the  said  tract  ot  1,375 
acres  ot  land  to  the  Welsh  Land  Associa- 
tion, John  B.  Lodwick,  president,  and  W. 
R.  Thomas,  secretary,  and  retained  a 
vendor's  lien  on  the  face  ot  said  deed  to 
secure  the  payment  ot  the  unpaid  pur- 
chase money  due  plaintiff;  and  tor  fear 
that  it  might  be  held  that  they,  as  well 
as  other  parties,  to  whom  said  John  B. 
Lodwick  afterwards  undertook  to  convey 
certain  parcels  ot  said  tract  ot  land  by 
deeds,  were  necessary  parties  to  said  suit, 
the  plaintiff,  on  the  27th  day  of  Septem- 
ber, 1880,  In  the  circuit  court  of  Randolph 
county.  Hied  his  amended  and  supple- 
mental bill  to  his  original  bill,  by  which 
he  sought  to  make  new  parties  defend- 
ants to  said  cause,  and  alleged  some 
newly-discovered  grounds,  as  he  thought, 
for  setting  aside  said  tax-sale,  and  there- 
upon moved  the  said  circuit  conrt  for  leave 
to  remand  said  amended  and  supple- 
.mental  bill  to  rules,  for  the  purpose  ot  su- 
ing out  process  against  tbe  defendants 
therein  named,  and  mature  tbe  same  for 
hearing,  to  which  tbe  defendant  Leland 
Kittle,  by  counsel,  objected,  and  the 
court  sustained  said  objection  and  re- 
fused to  remand  said  amended  and  supple- 
mental bill  to  rules  tor  the  purpose 
aforesaid.  On  said  last-named  day,  the 
defendant  Leland  Kittle  entered  his  de- 
murrer, in  writing,  to  the  said  original 
and  amended  and  supplemental  bills,  and 
filed  his  separate  answer  to  the  amended 
and  supplemental  bill,  and  moved  the 
court  to  dissolve  the  Injnhctlon  thereto- 
fore awarded  In  said  cause;  and  there- 
upon the  conrt  heard  the  cause  upon  the 
pleadings,  proofs,  and  motion  to  dissolve 
the  injunction,  and,  after  considering  the 
same,  overruled  the  demurrer,  dissolved 
the  injunction,  and  dismissed  the  bills, 
with  costs  to  the  defendant  Leland  Kittle. 
The  object  of  the  suit  is  to  remove  a  cloud 
from  the  title  ot  the  tract  in  question  by 
enjoining  and  restraining  the  purchaser  at 
the  tax-sale  from  obtaining  his  deed,  and 
by  setting  aside,  annulling,  and  declaring 
void  said  sale. 

There  can  be  no  doubt  that  a  court  ot 
equity  has  authority  to  remove  a  clond 
from  the  title  to  realty  by  setting  aside 
tax-deeds  and  tax-sales,  under  proper  cir- 
cumstances. The  exercise  of  tbe  Jurisdic- 
tion, however,  depends  mainly  upon  two 
conditions, — the  plalntllf  must  have  a 
sufficient  interest  in  the  subject-matter, 
and  the  remedy  at  law  must  be  inade- 
quate. Simpson  V.  Edmiston,  28  W.  Va. 
676;  8  Pom.  Eq.  Jur.  §  1399.  with  notes; 
Blackw.Tax  Titles, c.  84;  Barr  v.aayton. 
29  W.  Ta.  256,  11  S.  E.  Rep.  899.  In  the 
case  last  cited,  (Barr  v.  Clayton,)  the 
owner  had  sold  all  ot  her  interest,  retain- 
ing a  lien  for  tbe  purchase  money,  and 
had  subsequently  died.  Tbe  suit  was  in- 
stituted by  her  heirs,  and  her  personal 
representative  was  no  party,  and  it  was 
held  the  heirs  bad  no  sufficient  interr 
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enable  tbem  to  maintain  the  anlt.  In  the 
present  carse  the  plaintlO,  when  he  Instl- 
tated  his  suit,  bad  sold  the  land  in  cuntro- 
versy,  altboiiKh  he  bad  not  at  the  time  of 
sale  any  deed  bimselt,  and  his  deed  would 
pass  nothlnK  but  bis  equitable  title,  to- 
getber  with  a  right  to  demand  a  deed. 
In  his  conveyance  to  the  Welsh  Land  As- 
sociation, he  reserved  a  vendor's  lien,  and 
covenanted  to  warrant  generally  the  title. 
It  appears  further  that  be  subsequently 
acquired  the  legal  title,  and  also  that  he 
released  his  lien  for  the  purchase  money. 
These  facts  are  introduced  into  the  case 
by  amended  and  supplemental  bill,  and 
the  answer  thereto. 

The  first  question  in  the  case  is  whether 
the  complainant  had  sncb  an  Interest  in 
the  subject  o(  controversy  as  would  au- 
tborlce  him  to  maintain  suit.  If  he  bad, 
the  Jurisdiction  of  chancery  to  entertain 
bis  bill  to  remove  a  cloud  is  quite  clear, 
because,  having  only  an  equitable  title, 
and  there  being  no  adversary  possession, 
it  is  obvious  that  he  had  no  adequate  rem- 
edy at  law.  The  only  interest  which  he 
had  In  the  premises  was  that  he  had  con- 
veyed them  with  a  covenant  of  general 
warranty.  In  the  case  of  Bissell  v.  Kel- 
logg, 60  Barb.  617,  it  was  held  that  "a. 
party  cannot  maintain  an  action  to  re- 
move a  cloud  upon  the  title  to  land  in 
which  he  has  no  interest  upon  the  sole 
ground  tbat  he  has  warranted  the  title. " 
In  tbe  opinion  of  tbeconrt  it  is  said :  "  We 
have  been  referred  to  no  authority,  and 
have  discovered  none/' giving  couutenance 
to  the  idea  that  a  party  can  maintain  a 
suit  to  remove  a  cloud  upon  the  title  to 
land  in  which  he  has  no  Interest,  and  up- 
on the  sole  ground  tbat  be  bas  warranted 
the  title;  and  we  do  not  think  such  an 
action  can  be  maintained.  Equity  inter- 
feres to  remove*  clouds  upon  title  because 
they  embarrass  the  owner  of  the  property 
clouded,  and  tend  to  impede  bis  free  sale 
and  disposition  of  it.  A  cloud  upon  title 
is  a  title  or  incumbrance,  apparently  valid, 
but  in  fact  Invalid.  A  party  whose  only 
Interest  is  that  be  has  given  a  covenant  of 
warranty  cannot  be  embarrassed  or  in- 
convenienced by  the  existence  of  a  cloud. 
He  can  only  be  called  upon  on  his  cove- 
nant of  warranty  where  there  has  been 
an  eviction  ander  valid  and  paramount 
title."  This  reasoning  seems  quite  clear 
and  conclusive  so  far  as  it  goes,  but 
tbe  opinion  is  qualified,  as  it  proceeds,  by 
tacitly  admitting  that  there  are  excep- 
tions. It  the  present  were  a  case  in  which 
a  tax-deed  had  been  actually  executed  and 
delivered,  and  the  object  were  to  set  it 
aside,  we  might  well  hesitate  to  do  so  at 
tbe  instance  of  one  who  had  no  other  in- 
terest than  his  general  warranty  of  title. 
But  in  this  case  no  actual  deed  had  been 
made,  and  the  object  was  to  interpose  be- 
tween tbe  tax-sale  and  tbe  execution  of 
tbe  deed,  and  to  prevent  tbe  latter.  Our 
Code  cures  certain  irregularities,  if  not 
taken  advantage  of  before  the  execution 
of  tbe  deed,  but  which  might  nevertheless 
invalidate  tbe  tax-SBle,i(  ho  taken  advan- 
tage of  before  the  clerk  consnmmates  tbe 
transaction  by  giving  tbe  purchaser  his 
deed.  For  example,  it  is  provided  In  sec- 
tion 35,  c.  81,  p.  220,  Code  18S7,  tbaf'no 


Irregnlarlty,  error,  or  mistake  in  the  de- 
linquent list,  or  tbe  return  thereof,  or  in 
tbe  affidavit  thereto,  or  in  the  list  of  sales 
filed  with  tbe  county  court,  or  in  the  affi- 
davit thereto,  or  in  tbe  recordation  of 
such  list  or  affidavit  as  to  tbe  manner  ol 
laying  off  any  real  estate  so  sold,  or  in  the 
plat,  description,  or  report  thereof,  made 
by  tbe  surveyor,  or  other  person,  shall, 
after  the  deed  is  made,  invalidate  or  aBect 
tbe  sale  or  deed. "  Tbe  question,  therefore, 
is,  where  such  defects  as  are  cured  by  the 
making  of  tbe  deed  have  characterised  the 
sale,  whether  one  who  has  warranted  gen- 
erally tbe  title  is  compelled  to  He  by  and 
suffer  himself  to  be  placed  in  a  worse  posi- 
tion. I  think  tbe  case  analogous  to  one 
where  the  evidence  Is  about  to  be  lost.  In 
such  case  I  do  not  think  the  vendor 
whose  inertia  would  result  in  perfecting  a 
title  which  would  oust  bis  vendee  is  com- 
pelled to  He  by  and  thus  most  materially 
impair,  or  suffer  to  be  destroyed,  bis  de- 
fense of  the  title,  in  case  his  vendor  notify 
him  to  defend,  or  his  own  defense  in  an  ac- 
tion on  his  covenant  of  warranty.  For 
these  reasons,!  think  the  plaintiff  had  suf- 
ficient interest  to  maintain  his  bill,  and 
the  demurrer  was  properly  overruled. 

I  come  now  to  consider  tbeirregularities 
In  tbe  tax-sale  which  it  is  claimed  invali- 
dated it,  and  Justified  the  interposition  of 
the  court  of  chancery.  There  is  no  ques- 
tion of  a  right  to  redeem  involved  here, 
since  it  Is  admitted  on  all  hands  that  the 
year  within  which  redemption  was  au- 
thorised by  law  had  long  expired  when 
suit  was  instituted.  So  also  tbe  tender 
made  on  tbe  2d  ut  January,  1889,  was  be- 
yond the  limit  of  time  fixed  by  law.  The 
irregularities  in  the  proceedings  attending 
the  sale  are  claimed  to  have  been  the  fol- 
lowing: (1)  That,  prior  to  said  sale  of 
land,  said  sheriff  did  not  post  one  of  the 
copies  of  the  list  of  said  delinquent  lands 
received  from  tbe  auditor  on  the  front 
door  of  the  court-house  of  said  county  of 
Randolph,  witb  a  notice  appended  there- 
to, nor  did  any  other  person  post  said  list 
and  notice  on  said  front  door.  (2)  Tbe 
caption  of  said  list  Is  not  in  compliance 
with  section  12  of  chapter  81  of  tbe  Code 
of  1887,  as  it  should  be.  (8)  The  oath  of 
said  sheriff  of  Randolph  county  Is  not  in 
compliance  with  section  18  of  said  chapter 
of  Code,  as  it  fails  to  show  the  list  of  real 
estate  redeemed,  and  the  names  of  the  per- 
sons who  redeemed  the  same,  and  fails  to 
sbow  that  said  sheriff  was  never  at  any 
time  directly  or  indirectlyintereated  in  tbe 
purchase  of  said  real  estate.  (4)  That  sala 
list  does  not  leave  therein  a  column  for 
amount  of  school-district  and  independent 
school-district  taxes,  etc.,  as  the  law  re- 
quires. (6)  i^aid  sheriff's  affidavit  Is  not 
inform  or  effect  as  required  by  tbe  stat- 
ute, for  tbe  reason  tbat,  in  addition  to  the 
defects  hereinbefore  set  forth, it  fails  to  set 
forth  that  said  list  contains  a  true  ac- 
count of  all  the  real  estate  within  bis 
county  which  had  been  sold  by  him,  said 
sheriff.  (6)  No  list  of  redemptions  was 
made.  (7)  No  local  descriptions  of  lands 
sold  are  g^ven  in  the  list  so  published. 

In  regard  to  the  first  objection,  itis suffi- 
cient to  say  that  the  evidence  doesnotsus- 
taln  the  omission  as  alleged. 
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So  alao.  In  rward  to  thp  second  cbar(Ee, 
the  caption  of  tbe  delinqoent  Uat  was  aob- 
stantlally  in  the  form  by  law  pnacribed. 

As  to  tbe  third  allegred  Irregalarity,  there 
la  ezMbited  with  theanawer  of  the  defend- 
ant a  "Hat  of  real  estate  in  the  csanty  of 
Randolph  redeemed  from  the  sheriff  prior 
to  tbedate  uf  sale  In  the  month  or  months 
of  October  and  November,  1887,  by  pay- 
ment to  him  of  delinquent  tnxeadne  there- 
on, for  the  years  1886  and  1886."  and  the 
oath  of  the  sheriff  appended  thereto  seems 
to  be  nnlmportant  so  tar  as  regrards  lands 
re  learned.    See  Code  1887,  c.  81.  S  lii. 

The  foarth  objection  does  not  aeem  to  be 
sastained  by  the  record,  evidence,  and  ex- 
hibits. 

The  fifth  objoetion  is  that  tbesberitrs 
affidavit  to  bis  list  of  lands  sold  as  deiin- 
qnent  lands  is  not  in  form  or  eSect  as  re- 
quired by  statute.  The  form  required  by 
the  statute  (see  chapter  31.  §§  12, 13.  Code 
1887)  is  that  "I,  A.  B.,  sheriff."  etc.,  "do 
swear,"  etc..  "and  that  I  am  not  now, 
nor  b&ve  I  at  suty  time  been,  directly  or 
indirectly  Interested  in  the  purchase  of 
any  of  said  real  estate,  so  help  me  God. " 
In  the  affidavit  objected  to  in  tbia  case, 
the  words  which  I  have  italicized  in  the 
prescribed  affidavit  were  omitted,  and  the 
sheriff  has  sworn  that  he  ia  not  interested 
in  the  purchase  of  the  lands  aold  by  him, 
bat  fails  to  swear  that  he  has  not  at  any 
time  been  so  Interested.  So  far  as  this 
affidavit  goes,  he  might  have  been  inter- 
ested at  the  time  of  sale,  and  the  affidavit 
stiU  be  true.  It  is  evidently  neither  in 
form  nor  substance  the  affidavit  required 
by  law.  It  there  were  any  doubt  upon 
this  subject,  it  would  be  removed  by  the 
fact  that  the  affidavit  ia  in  the  old  form 
prescribed  by  the  Acta  of  1872-78.  and 
1882.  while  the  act  that  waa  passed  Feb- 
ruary 6. 1887.  and  went  Into  effect  May  6tb 
of  the  same  year,  abolished  the  old  affida- 
vit, and  substituted  the  new  by  an  amend- 
ment. To  say  that  the  amendment  waa 
not  material  or  aubstantial  wonld  be  to 
impeach  the  intelligence  of  the  legislature. 
Compare  section  18.  c.  5.  p.  8,  Acts  1887, 
with  same  section  of  chapter  130,  p.  803, 
Acts  1882.  It  is  such  a  defective  execution 
of  the  demand  and  intention  of  the  amend- 
ed statute  as  to  amount  to  no  affidavit  at 
all,  and  we  may  discuss  the  Importance 
of  the  omisalon  as  if  the  sheriff  had  ap- 
pended no  affidavit  whatever  to  bis  list  of 
sales.  Our  statute  provides:  "And  no  ir- 
refcularity.  error,  or  mistake  in  the  delin- 
quent list,  or  the  return  thereof,  or  in  the 
affidavit  thereto,  or  in  the  recordation 
of  such  list  or  affidavit,  or  as  to  the 
manner  of  laying  off  any  real  estate  so 
sold,  or  in  the  plat,  description,  or  report 
thereof,  made  by  the  surveyor  or  other 
person,  shall,  after  the  deed  is  made,  in- 
validate or  affect  the  sale  or  deed. "  Code, 
p.  220,  c.  81,  S  25.  All  of  the  delectr  in  the 
return  of  sales  by  the  officer  mentioned  in 
this  section  had  been  held  fatal  in  the 
courts  of  this  state  or  other  states  to  the 
validity  of  the  tax-sale.  Thus,  in  Jones 
V.  Dils.  18  W.  Va.  7B3,  It  is  aaid :  "Now,  U 
there  are  omitted  from  the  list  some  of 
the  poedtive  requirements  of  the  atatute, 
can  It  be  called  a  mere  irregularity  which 
will  not  affect  the  sale?    To  say  that  the 


legislature  has  enacted  that  certain  pro- 
ceedings are  necessary  to  the  sale  of  real 
estate  for  taxes,  and  at  the  same  time  to 
say  that  the  omission  of  any  of  such  pro- 
ceedings ia  mere  irregularity,  ia  absurd. 
It  any  of  anch  proceedings  may  be  omit- 
ted, why  not  all?  How  can  we  aay  which 
ia  material,  and  which  Is  not?  The  legia- 
latureprescribea  the  rule,  not  the  courts; 
and  we  must  regard  all  the  requirements 
of  the  atatute  alike  essential."  See,  also. 
Deqoasle  v.  Harris,  16  W.  Va.  360. 
Again,  in  McCallister  v.  Cottrille,  24  W.  Va. 
178,  it  was  decided  that  "it  is  the  official 
duty  ol  the  clerk  of  the  county  court  to 
note  in  his  office  the  day  on  which  the 
sheriff  returned  hia  Hat  ot  the  aalea  of 
landa  aold  for  delinquent  taxes;  and  if  he 
taila  to  make  such  note,  or  hie  office  showa 
that  anch  liat  was  not  returned  and  filed 
therein  tor  more  than  ten  days  after  the 
completion  ot  such  sales,  this,  in  either 
case,  ia  such  an  omission  and  Irregularity 
as  materially  to  prejudice  the  i^hta  ot 
the  owner  ot  land  sold  at  such  sale,  and 
therefore  vitiates  any  deed  made  to  a  pur- 
chaser ot  the  land  by  said  clerk  or  a  com- 
missioner appointed  tor  tliat  purpose." 
In  the  same  case,  on  page  176.  it  is  said : 
"The  affidavit  of  the  sheriff  is  an  essential 
part  of  his  report."  See,  also.  Bartim  v. 
Gilchrist,  19  W.  Va.  223.  In  Simpson  v. 
Edmiston.  28  W.Va.  075,  It  was  held  that 
the  omission  by  the  clerk  of  the  county 
court  tonoto.in  bis  office  the  day  on  which 
the  sheriff  retuma  to  bis  office  the  list  ot 
lands  aold  for  delinquent  taxes  Is  good 
ground  to  set  aside  the  tax-deed  as  in- 
valid. In  hia  work  on  Tax  Titlea,  Mr. 
Black  well  aays :  "  Where  the  law  requires 
the  officer  who  made  the  sale  to  return  a 
history  of  his  proceedings, It  must  be  done 
at  tbe  time  and  in  the  manner  prescribed, 
or  the  sale  is  invalid.  The  return  must 
show  the  description  of  the  land,  the  name 
ot  the  purchaser,  the  time  ot  the  sale,  and 
all  other  particulars  connected  with  it, 
which  the  law  requires,"  Black w.  Tax 
Titles,  804. 

Now,  the  legislature  must  be  presumed 
to  have  known  the  law  when  they  passed 
the  curative  act  of  1882,  which  we  are  now 
considering,  (see  Acts  of  the  Legislature, 
1882,  p.  401,  c.  180,  §25;)  and  the  fact  that 
they  expressly  limit  its  remedial  efficacy 
to  the  period  after  the  purchaser  shall 
have  obtained  his  deed  renders  it  certain 
that  they  did  not  mean  to  prevent  the 
owner  from  availing  himself  ot  these  errors 
and  irregularities  as  against  the  equitable 
title  of  the  purchaser  before  bis  deed  ia 
obtained.  The  clerk  haa  no  power  to 
make  a  deed  unleaa  the  aale  haa  been  per- 
fectly fair,  and  the  record  evidence  to  him 
of  thattact  la  the  affidavit  of  the  aherilf  to 
tbe  return  of  aalea,  and.  If  this  la  wanting, 
the  clerk  can  be  restrained  by  injunction 
from  making  tbe  deed.  1  bave  not  over- 
looked the  very  com prehenalve  clause  with 
which  the  aection  (25,  c  81,  Code)  con- 
cludes, which  la  as  follows:  "But  no  sale 
or  deed  of  any  anch  real  estate  under  the 
provision  of  this  chapter  shall  be  aetaaide, 
or  in  any  manner  affected,  by  reaaon  of 
the  failure  of  any  officer  mentioned  in  tbia 
chapter  to  do  or  periorm  any  act  or  duty 
herein  required  to  be  done  orpeiformc' 
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by  talm  after  soeh  sale  Is  made,  or  by  Ille- 
gal or  defeetlyeperformance.  or  attempt  at 
the  performance,  of  any  encb  act  or  duty 
after  soch  sale,  or  by  reaeon  of  tbe  convey- 
ance by  tbe  deed  hereinbefore  mentioned 
and  prescribed  of  a  leas  quantity  of  real  es- 
tate than  that  mentioned  in  the  11a te  of  sales 
made  oat  and  returned  as  provided  In  the 
twelftb,  thirteenth,  and  fourteenth  sec- 
tions of  this  chapter,  it  the  real  estate  so 
conveyed  by  such  deed  be  in  fact  tbe  same 
whlcb  was  sold  as  delinquent. "  If  this 
concluding  parairrapb  is  to  be  gdven  tbe 
force  of  a  sweeping  indemnity  against  all 
defects  in  the  return  of  the  officer  mak- 
ing the  Bale,  then  the  preceding  para- 
graph, which  I  have  quoted,  would  be  en- 
tirely useless  or  repugnant.  Such  a  con- 
struction will  be  avoided  if  possible.  Con- 
flict and  repugnance  in  statutes  should  al- 
ways be  avoideil  by  construction,  if  possi- 
ble. Indeed,  a  statute  ought,  upon  tbe 
whole,  to  be  so  construed  that,  if  it  can  be 
prevented,  no  clause,  sentence,  or  word 
should  be  superfluous,  void,  or  insignifi- 
cant. Where  a  general  intention  is  ex- 
pressed, and  the  act  also  expresses  a  par- 
ticular intention  Incompatible  with  the 
general  intention,  the  particular  intention 
will  be  regarded  as  an  exception,  and 
will  prevail.  Dwar.  8t.  (9  Law  Lib.)  668. 
By  applying  these  principles  to  the  section 
we  are  discussing,  and  construing  the  con- 
cluding sentence,  quoted  above,  as  refer- 
ring to  attacks  upon  tbe  deed,«r  upon  the 
sale  after  the  deed  is  made,  all  conflict  will 
be  avoided,  and  the  remedial  effect  of  the 
statute  not  materially  diminished.  Inas- 
much, however,  as  the  comi>lainant  be- 
low has  offered  to  pay  to  the  defendant 
Kittle  the  same  amount  which  he  would 
owe  were  this  a  case  for  redemption,  I 
think  he  should  comply  with  that  offer, 
and,  upon  his  doing  so,  the  tax-sale 
should  beset  aside,  and  the  injunction  pei^ 
petuated.  For  these  reasons,  the  decree 
rendered  by  tbe  circuit  court  of  Randolph 
county  must  be  reversed,  and  the  cause 
remanded. 

Enolibb  and    Bbannon,  JJ.,    concur. 
Holt,  J.,  absent. 


CkinNTT  COCBT  ' 

(Supreme  Cou/rt 


.  Abmstronq,  Judge,  et  al. 

'  Appeals  of  Wett  Vtrgtnict. 
1890.) 


BsiDoss  —  Chahsb  of  liOOATioir  —  BisHT  or  Ap- 

1.  Citiaeiw  and  tax-payers  merely  a«  suoh, 
baving  no  special  property  or  interest  to  be  af- 
fected, save  In  oommon  with  all  other  citizens 
and  tax-payers,  cannot  t>eoome  parties  to  a  nro- 
oeeding  ay  a  ooonty  oonrt  to  altar  the  looauon 
of  and  rebnild  a  ooanty  bridge,  and  cannot  sus- 
tain an  appeal  to  review  saoh  prooeeding  nnder 
section  47,  o.  89,  Code  1887. 

2.  A  olroQit  oourt  cannot  entertain  an  appeal 
obtained  in  such  case  by  such  citizens  and  tax- 
payers, and  a  writ  of  prohibition  will  go  to  pro- 
nlDit  snob  court  from  entertaining  snon  an  ap- 
peal. 

8.  TO  pvoseoote  an  appeal  nnder  said  section 
41\  a  person  most  have  snofa  interest  to  be  aflect- 
«a  as  will  enable  it  to  be  said  that  he  is  ag- 
grieved by  the  proceeding  complained  aL 
lauUabua  bv  Ou  Court.) 

Petition  tor  writ  of  protalbitioii. 


J.  B.  Jmokaon,  Van  Winkle  A  Ambler, 
and  John  A.  ilateblnson,  for  petltionen. 
J.  M.  Jackson,  for  respondents. 

Bbanmon,  J.  This  is  an  application  to 
this  court  from  the  county  court  of  Wood 
county  for  a  writ  of  prohibition  to  pro- 
hibit the  Honorable  V.  S.  Abmstbono, 
Judge  of  the  sixth  circuit,  and  the  circait 
court  of  Wood  county,  and  Hon.  Abthcb 
I.  BoRBiCAN,  its  Judge,  and  Calvin  Camp- 
bell and  other  persons,  from  proceeding 
further  with  a  certain  appeal  and  anper- 
aedeaa  granted  by  tbe  said  Judge  of  tbe 
sixth  circuit  on  the  application  of  Camp- 
bell and  others  from  and  to  certain  orders 
of  the  county  court  of  Wood  county, 
touching  the  location  of  a  bridge  across 
tbe  Little  Kanawha  river  at  Parkerabnrg. 
A  rule  has  issued  to  show  cause  why  sucb 
prohibition  should  not  issue,  and  the  de- 
fendants have  appeared  and  filed  their  an- 
swer to  the  rule  containing  a  motion  to 
discharge  it  and  other  defenses.  A  bridge 
over  the  Little  Kanawha  river  on  tbe 
Elisabeth  and  Parkersbnrg  turnpike  was 
washed  away  in  1888,  and  tbe  county 
court  took  stei»  for  rebnilding  it  on  the 
abutments  on  which  stood  the  former 
bridge  at  the  toot  of  Market  street  In  tbe 
city  of  Parkersbnrg,  and  later  changed  Its 
location  to  tbe  foot  of  Juliana  street, 
and  later  to  Geays  street,  and  later  or- 
dered that  it  be  built  at  Julianastreet,  and 
took  steps  in  the  process  of  its  construc- 
tion. Then  certain  citlsens  and  tax-pay- 
ers of  Wood  county,  desiring  the  bridge 
to  be  rebuilt  on  the  site  of  the  old  bridge 
at  the  foot  of  Market  street,  obtained 
from  the  circuit  court  of  Wood  county  a 
writ  of  mandamaa  compelling  tbe  connty 
court  to  rebuild  the  bridge  on  the  old  site; 
but  the  county  court  brought  the  case  to 
this  court,  and  this  court  reversed  tbe  ac- 
tion of  the  circuit  court,  this  court  holding 
that  the  county  court  could  not  be  com- 
pelled to  rebuild  when  it  appeared  that  it 
had  decided  to  build  a  bridge  elsewhere 
than  on  the  old  site,  thus  deciding  to 
change  the  location  of  the  former  bridge, 
because  the  law  vested  the  county  court 
with  a  quaat  Jadldal  Jurisdiction  In  the 
matter  of  roads  and  bridges,  to  be  exer- 
cised according  to  its  discretion,  and  it 
could  not  be  controlled  In  the  manner  of 
ita  exercise  of  discretion  by  mandamus, 
and  the  court  would  not  on  mandamua  in- 
quire into  the  regularity  of  its  proceedings. 
The  report  of  this  decision  will  be  found 
in  88  W.  Ya.  68S,  and  11  S.  E.  Bep.  72,  un- 
der the  title  of  State  v.  County  Court. 
Subsequently  certain  citlsens  and  tax- 
payers obtained  from  the  circuit  court  ol 
wood  county  a  writ  of  eerttorail  to  re- 
view the  proceedings  of  the  connty  court 
culminating  in  the  order  locating  and 
building  the  bridge  at  the  foot  of  Juliana 
street,  and  to  reverse  tbe  same.  There- 
upon, tbe  county  court  obtained  from 
this  court  a  writ  of  prohibition  prohib- 
iting the  circuit  court  of  Wood  county 
from  further  entertaining  or  proceeding 
with  tbe  writ  of  eerttoran.  Our  decision 
then  made  is  under  the  title  of  County 
Court  V.  Boreman,  11  B.  E.  Rep.  747, 
84  W.  Va.  — .  After  this  decision,  Cal- 
vin  Campbell    and    other   dtiaena    and 
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taz-imsren  of  Wood  coonty  praBented  to 
«ald  oounty  coart  a  petition  representing 
that  they  were  aggrieved  by  the  Mveral 
orders  of  the  county  court  In  the  bridge 
proceeding,  especially  the  order  ol  Jnly  2, 
1888,  locating  the  bridge  at  the  foot  of 
Jnltana  street,  specifying  certain  alleged 
errors  In  the  proceeding,  and  asking  to  be 
made  parties  to  the  proceeding,  and  that 
they  might  be  heard  in  opposition  to  the 
location  of  the  bridge  at  Jnliana  street  In- 
stead ot  Martlet  street,  and  that  the  orders 
in  the  matter,  particularly  that  of  July  2, 
1888.  locating  the  bridge  at  Juliana  street, 
be  set  aside,  and  that  the  conrt  rebnild 
the  bridge  at  the  foot  of  Market  street 
wttli  a  draw  to  rest  on  the  old  piers  and 
abntments;  and  the  connty  conrt  on  the 
-Mb  of  AngDSt,  1890,  entered  an  order  stat- 
ing at  large  the  reasons  for  the  action  it 
took  upon  said  petition,  which  action  was 
that  the  court  nfnsed  to  entertain  the  pe- 
tition, or  to  allow  petitioners  to  become 
parties  to  said  proceedings,  or  to  set  aside 
pieylous  orders  as  to  the  construction  of 
the  bridge.  Then  Calvin  Campbell  and 
others  of  those  who  presented  said  peti- 
tion to  the  connty  court  applied  to  the 
Honorable  V.  S.  Abmstsono,  ]ndge  of  the 
sixth  circuit,  and  obtained  an  appeal  from 
the  orders  of  said  connty  court  locating 
and  ordering  the  construction  of  said 
bridge  at  Joliana  street,  and  discontinn- 
ing  It  at  Market  street,  for  the  purpose  of 
reversing  such  orders,  and  a  supersedeas 
was  also  allowed  wltb  the  appeal,  thus 
superseding  the  execution  of  said  county 
court  orders.  Afterwards,  as  stated 
above,  the  county  conrt  applied  to  this 
conrt  to  prohibit,  by  writ  of  prohibition, 
the  entertainment  and  prosecution  in  the 
circuit  court  of  Wood  of  the  said  appeal 
and  aupenede&a  allowed  by  Judge  Abm- 
BTROire.  The  tacts  in  the  protracted  liti- 
gation as  to  this  bridge  are  rery  numer- 
ous; but  the  above  recital  gives  all  that 
are  deemed  material  on  this  occasion,  and 
brings  ns  now  to  the  decision  ot  the  ques- 
tion, sbidl  the  prohibition  be  awarded? 

The  stateconstitotion  confers  on  county 
coorts  lurisdictlon  in  the  establishment 
and  regulation  ot  roads,  ways,  and  bridgeH. 
litatute  law  provides  various  regulations 
■designed  to  execute  and  carry  out  the  Juris- 
diction conferred  bythe  constitution,  vest- 
ing it  with  power  to  establish,  alter  and 
diseontinne  roads  and  bridges  in  the 
manner  therein  preecril>ed.  See  sections 
?5-88,  c.  48,  Code  1887.  Section  25  pro- 
vides that  when  a  bridge  is  necessary, 
and  cannot  be  bnllt  by  the  road  surveyor, 
the  eoonty  may  contract  and  pay  for  the 
same.  The  powers  thus  given  are  Judicial 
or  qoab/  Judicial,  and  to  be  exercised  ac- 
cording to  the  discretion  of  that  court. 
See  State  v.  County  Court,  88  W.  Va.  688, 
11  S.  £.  Rep.  73.  This  is  an  important  fnnc- 
tion  tor  the  pnblic  welfare  reposed  in  the 
«oonty  court,  and  In  that  function  it  rep- 
resents the  pnblic,— acts  for  it.  This  be- 
ing so,  can  any  one  or  more  citlsens,  sim- 
ply because  they  are,  with  thousands  ot 
others,  citlsens  and  tax-payers,  challenge 
the  wisdom  or  discretion  of  the  county 
court  only  because  they  may  differ  in  Judg- 
ment with  it  as  to  the  propriety  ot  build- 
ing a  bridge  at  a  certain  place,  or  chang- 


ing the  location  ot  a  brid;te  destroyed? 
The  statement  of  the  question  Rives  a 
ready  answer  in  the  neicative.  Can  they 
appear  and  become  parties  to  such  a  pro- 
ceeding, and  litigate  It  through  all  l^al 
stages?  If  so,  every  aet  of  establishment 
or  alteration  ot  a  road  or  building  of  a 
bridge,  petty  or  important,  would  beget 
a  lawsuit,  and  the  construction  ot  these 
Important  works,  constituting  Important 
acts  In  governmental  administration, 
would  often  be  hindered  and  thwarted  to 
the  great  barm  of  the  public.  These  cit- 
iaens  and  tax-payers  are  only  such ;  they 
have  no  property  condemned  or  damaged 
by  the  county  court  for  the  bridge. 
They  cannot  maintain  the  appeal  because 
they  have  no  private  property  Interes} 
affected,  and  because  of  the  nature  of  the 
proceeding  they  would  litigate.  These 
two  considerations  compel  us  to  say 
they  have  no  locua  in  eorfa,  no  standing  in 
court.  It  is  settled  that  nobody  can  sus- 
tain an  appeal  to  correct  error  unless  he 
be  aggrieved,  and  these  citlsens  as  such 
merely  have  no  such  Interest  as  can  be 
aggrieved.  Tbis  principle  was  fully 
stated  by  Judge  Lucas,  la  delivering  the 
opinion  of  the  court  in  County  Court  v. 
Boreman,  11  8.  E.  Rep.  747,  34  W.  Va.  — . 
The  said  citlsens,  Campbell  and  others, 
sought  to  make  themselves  parties  by  pre- 
senting their  petition  to  the  county  court 
to  review  its  proceedings,  seeming  to  think 
that  thus  they  would  secure  a  atatua 
which  would  enable  them  to  api)eal  to 
the  circuit  court  in  case  of  refusal  ot  the 
county  court  to  retrace  its  steps;  and 
they  contend  here  that  the  syllabus  and 
opinion  in  County  Court  v.  Boreman  Just- 
ify that  position,  because  the  syllabus 
states  that  "private  citlsens  who  have  no 
special  property  or  Interest  to  be  affected, 
acting  on  their  own  behalf,  and  that  of 
other  citlsens  who  have  not  made  them- 
selves litlgaints,  nor  submitted  any  mo- 
tion, nor  taken  any  exceptions  before  the 
coon^  conrt  when  the  latter  Is  conduct- 
ing proceedings  to  alter  the  location  ot 
and  rebuild  a  eoanty  bridge,  cannot  re- 
view the  action  ot  said  county  court  by 
certiorari;  and  a  Judge  ot  the  circuit 
court  has  no  Jurisdiction  or  authority  to 
issue  any  sucb  writ  in  such  case;"  and 
because  the  opinion  uses  the  language 
In  reference  to  such  citlsens  prosecuting 
said  certtorarl,  "so  far  as  the  record  dis- 
closes, they  have  never  appeared  before  the 
county  conrt  and  moved  to  set  aside  its 
order  establishing  the  new  location  and 
discontlnaing  the  old,  nor  for  any  other 
purpose. "  Now,  this  effort  to  Justify  the 
appeal  by  the  case  of  County  Court  v. 
Boreman  is  by  no  means  plausible.  The 
parties  up  to  that  time  had  never  appeared 
in  the  county  court,  and  that  alone  was 
a  reason,  though  only  an  additional 
reason,  for  denying  their  right  to  main- 
tain the  eerttorari  as  an  appellate  pro- 
cess, and  the  court  used  language  suiting 
the  case  as  it  then  stood,  as  it  was  not  re- 
quired to  say  what  would  be  the  case  if 
they 'had  appeared  In  the  county  court; 
and  merely  because  the  court  said  that 
the  circuit  court  could  not  entertain  a  cer- 
tiorari sued  out  by  parties  who  did  not 
api>ear  in   the  county  court,   the   con- 
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▼erae  that  ta,  that  if  tbey  had  bo  ap- 
p«ared  they  could  maintain  certiorari 
— did  not  follow,  as  the  conrerse  of  stated 
propoBltlona  doea  not  In  logic  or  law  aU 
ways  follow.  The  whole  eplritot  the  opin- 
ion by  Judge  Lucab,  In  view  of  the  func- 
tions he  ascribed  to  the  county  court  in 
bridge  matters,  and  denying  mere  citi- 
senB  the  right  to  challenge  Its  action,  and 
the  opinion  taken  as  a  whole  tends  to  the 
opposite  position,  that  is  that  even  if  these 
citizens  had  appeared  In  the  county  court 
they  could  not  have  a  certiorari;  and 
that  such  was  his  opinion  is  clear  by  lan- 
guage used  by  him  as  follows:  "Even  U 
it  were  possible  for  these  six  private  citi- 
zens who  have  obtained  the  writ  ot  eertto- 
rt^rito  make  themselves  parties,  aa  the  law 
now  stands,  to  a  proceeding  undersectlon 
85  of  chapter  48  of  the  Code  by  the  county 
court  to  alter  or  establish  a  bridge,  they 
have  not  taken  any  proper  steps  to  do 
so. "  The  case  of  Connty  Oonrt  v.  Bore- 
man  did  not  necessarily  call  upon  the 
court  to  hold  that  clticens  and  tax-payers 
merely  as  such  could  not  litigate  witli  the 
county  court  its  proceeding  tu  locate  or 
change  the  location  of  abridge;  but  its 
fair  construction  and  import  Is  to  that 
conclusion.  But  this  case  does  afford  us 
the  occasion,  and  we  think  It  essential  to 
the  public  interests,  as  involved  in  the  ez- 
ecntlon  by  county  courts  of  the  important 
functions  asslRned  them  by  law  toncbing 
roads  and  bridises,  that  we  should  de- 
cide, as  we  now  do,  that  citizens  and  tax- 
payers, merely  because  they  are  such,  who 
have  no  special  property  or  Interest 
affected  thereby,  cannot  become  parties  tu 
proceedings  by  county  courts  for  the  es- 
tablishment, location,  or  alteration  or  con- 
struction ot  county  roads  and  bridges,  and 
cannot  appeal  from  the  action  of  the 
county  court  therein.  Under  any  other 
rule,  it  would  be  impossible  to  say  when 
litigation  would  occur,  when  it  would  end, 
what  would  be  the  public  coat,  or  what 
would  be  the  delay  and  obstruction  In 
these  matters  so  essential  to  the  public 
welfare.  In  deciding  the  case  of  County 
Court  V.  Boreraan,  we  were  greatly  influ- 
enced by  the  case  of  Supervisors  v.  Oor- 
roll,  20  Urat.  484,  which  holds  that  when 
the  supervisors  were  proceeding  to  con- 
demn land  tor  a  court-house,  and  the  land- 
owners did  not  object,  other  citizens  and 
tax-payers  could  not  make  tbemselyes 
parties  in  the  proceeding,  and  the  circuit 
court  could  not  on  their  motion  award  a 
writ  of  error  and  aupersedeaa  to  the  ac- 
tion of  the  county  court  refusing  to  admit 
them  as  parties,  and  was  without  )nria- 
dlction  to  revise  the  action  of  the  county 
court,  and  awarded  a  prohibition  to  in- 
hibit the  circuit  court  from  going  on  with 
the  writ  of  error. 

We  now  here  bold,  as  did  the  Virginia 
court  of  appeals,  aa  appears  from  the  opin- 
ion by  MoNCCBB,  P.,  that  the  circuit 
court  of  Wood  connty  has  no  Jurisdiction 
to  entertain  this  appeal  for  two  reasons : 
(1)  Because  said  citizen  appellants  were 
not  in  legal  aense  parties  to  the  proceed- 
ing in  that  court,  the  policy  and  provla- 
ions  of  the  conatltution.and  statutes  con- 
cerning It,  forbidding  that  such  appeal  and 
supersedeas  should  lie  in  such  a  caae.   I  do 


not  forget  that  section  ft7.  c.  89i,  Code  1887. 
provides  that  an  appeal  shall  lie  to  the 
circuit  court  from  the  final  order  of  the 
county  court  in  cases  of  the  establishment 
ot  a  road,  way,  or  bridge,  and  by  section 
48  that  In  such  caae  a  "  party  "  may  take  an 
exception,  and  that  section  14,  c.  112,  ihto- 
videa  that  in  Bueh  caae  a  "  party  "  may  pre- 
sent a  petition  for  aucb  appeaL  True,  the 
word  "party"  la  here  used;  but  who  is 
or  can  be  a  party?  Not  anybody  who 
wiahes,  and  who  has  no  iotereiit.  To  en- 
title a  person  to  appeal  from  a  Judemmt 
he  must  be  a  party,  and  be  acKrieved  by 
it;  that  la,  have  such  interest  aOected  by 
It  as  that  we  aay  he  ia  personally  and  as 
an  Individual  aggrieved,  not  merely  in 
common  with  the  whole  county.  Super- 
Tlsors  T.  Gorrell,  supra ;  Pow-  App.  Proc. 
l(fi,  272;  1  Rob.  Pr.  (old)  865;  Sayre  v. 
Orymro,  1  Hen.  &  M.  404:  WingSeld  v. 
Crenshaw,  S  Hen.  &  M.  246;  2  Tuck.  Bl. 
Comm.  825.  Aa  to  the  contention  that 
prohibition  ia  not  a  proper  remedy,  we 
regard  that  settled  by  the  decision  in 
County  Court  v.  Boreman,  supra.  We  see 
no  reason  for  receding  from  that  caae, 
and  we  think  it  settles  this  case.  The 
writ  of  prohibition  is  awarded  against  all 
the  defendants  except  Judge  Abmstrono, 
whom  the  plaintiff  has  dismisaed  from  the 
case,  with  costs  against  Campbell  and 
others  who  took  the  appeal,  but  not 
against  Judge  Boreman. 

LccAS,  P.,  and  English  and  Holt,  JJ., 
concurred. 


CouNTT  Court  v.  6oREMA^%  Judge,  et  al. 

(Sitpreme  Court  of  Appeals  of  West  Vtratnta. 
Dec  6,1890.) 

WbIT  0>  FBOHIBIXIOII— WhBI  IiDH. 

Froliibitton  will  not  lie  to  pnhlblt  an  in- 
terior court  from  entertaining  a  canse,  U  it  lia» 
jurisdiction  of  oases  of  the  same  eenenvl  nature, 
and  is  not  abusing  such  Juriadlotion  by  flKoeed- 
ing  its  legitimate  powers. 
(SyUabua  by  the  Court.) 

Petition  for  writ  of  prohibition. 

J.  B.  Jackson,  Van  Winkle  A  Ambler, 
and  John  A.  Hatchiaaon,  for  petitfoners. 
J.  M.  Jackson,  for  respondents. 

Brannon,  J.  This  is  an  appllcatioa  by 
the  county  court  ot  Wood  county  for  a 
writ  of  prohibition  against  Hon.  Arthur 
I.  BoRSMAN,  Judge  ot  the  circuit  court  of 
that  county,  and  others,  to  prohibit  the 
prosecution  of  a  chancery  suit  brought  by 
Calvin  Campbell  and  others  against  tfaie 
county  court  and  others  which  had  for  its 
purpose  the  enjoining  farther  proceedings 
in  the  construction  of  a  bridge  over  tbe 
Little  Kanawha,  and  the  payment  nf 
money  to  contractors  for  its  construction. 
It  Is  another  feature  of  the  protracted  liti- 
gation which  has  attended  the  conatmr- 
tion  of  that  bridge.  Other  decisions  ot 
this  court  in  that  litigation  may  be  found 
in  83  W.  Va.  580,  11  S.  E.  Rep.  72;  34  W. 

Va. .1    I  state  only  such  of  the  many 

facta  presented  in  the  record  as  I  deent 
material  in  the  decision  we  now  make  hi 
the  case  before  us.    Calvin  Campbell  and 
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others  praBented  to  the  Honorable  Thom- 
as P.  Jacob,  Jndge  of  the  fourth  circait,  on 
the  2tt  of  October,  1890,  their  bill  In  equity, 
stating  that  they  were  oitisens  and  tax- 
payem  of  Wood  oonnty,  and  soed  for 
themselveB  and  all  other  citlsens  and  tax- 
payers oi  that  county,  except  the  defend- 
ants, and  bad  been  asBesaed  with  taxes 
for  the  year  1890;  that  a  eonnty  bridge 
across  the  Ldttle  Kanawha  rlrer,  at  the 
toot  of  Market  street,  Parkersburg,  had 
been  swept  away  by  flood,  except  the 
abntmenta:  that  the  eonnty  court  then 
made  a  contract  to  rebuild  the  snper- 
atroctnre  of  Iron  at  the  former  site;  that 
the  county  court,  claiming  that  the  secre- 
tary of  war  had  warned  it  that  the  bridge 
mast  be  57  feet  and  7  Inches  above  low- 
water  mark,  and  that  it  could  not  be  so 
bnllt  on  the  old  site,  ordered  that  it  be 
built  at  the  tool  of  Juliana  street  at  a  cost 
of  $80,000,  bnt  that  it  would  cost,  as  they 
averred,  from  $100,000  to  f  126,000;  that 
they  bad  petitioned  the  county  court  to 

.recall  its  order  to  build  at  Juliana  street, 
and  build  a  draw-bridge  at  Market  street, 
utHising  the  old  abutments  and  saving 
money,  bnt  the  conrt  refused  to  do  so, 
and  refused  to  make  them  parties  to  the 
proceeding.  The  bill  then  proceeded  to  al- 
lege that  the  county  court  was  subjecting 
tax-payers  to  heavy  burdens  for  building 
the  bridge  at  Juliana  street  without  con- 
forming to  law  as  to  the  manner  of  lay- 
ing the  county  levy,  and  exceeded  its  con- 
stitutional power  in  this:  that  it  had 
made  contracts  for  the  bridge,  whereby 
tlie  county  bad  become  obligated  and  In- 
debted in  a  sum  many  thousands  of  dol- 
lars In  excess  of  the  amount  levied  for  In 
the  year  1890,  after  deducting  that  part  of 
the  levy  made  tor  other  purposes,  and  add- 
ing any  sum  applicable  to  said  contracts 
from  any  other  source;  In  other  words, 
that  the  amount  for  which  the  conrt  had 
obligated  the  county  for  the  bridge  con- 
tracts is  many  thousand  dollars  more 
than  the  amount  in  the  treasury,  or  to  be 
collected  into  it  applicable  to  the  payment 
of  said  contracts  from  any  source,  includ- 
ing the  amount  levied  for  the  bridge  under 
tbe  levy  of  1890,  which  was  up  to  the  max- 
imum rate  of  levy  allowed  by  the  consti- 
tution ;  and  alleging  further  that  the  coun- 
ty court  made  up  an  estimate  of  tbeamonnt 
ntcessary  to  be  levied  for  the  flseal  year 

•  1^,  tu  cover  county  debts  and  liabilities 
payable  during  the  year;  and  that  such 
estimate  did  not  give  a  true  statement,  ,as 
required  previous  to  a  county  levy  by  sec- 
tion 29,  c.  39,  of  the  Code,  in  this:  that 
there  were  then  due  and  payable  bonds  of 
Wood  county  known  as  the  "  Little  Kana- 
wha Navigation  Bonds,"  amounting  to 
$16,900,  binding  the  county,  which  should 
have  been  paid  out  of  tbe  levy  of  1890,  and 
levied  for  in  preference  to  other  sums  in 
said  estimate,  especially  $46,571.05,  stated 
therein  as  to  be  levied  tor  under  the  lan- 
guage, **  Estimated  amount  necessary  to 
pay  on  contract  for  the  erection  of  tbe 
bridge  across  the  Little  Kanawha  river, 
$46,571.05;"  and  that  there  were,  in  addi- 
tion, outstanding  orders  on  the  treasury 
not  Included  in  said  estimate  which  would 
Increase  still  more  the  indebtedness  over 
what  was  provided  for  by  said  levy  of 


1890.  The  bill  charged  that  said  sum  wcu 
to  be  paid  "on  contract  "for  the  bridge, 
not  in  full ;  that  there  was  nothing  in  the 
clerk's  office  to  show  what  was  to  be  the 
entire  cost  of  tbe  bridge;  and  they  could 
not  have  access  to  such  contract,  if  it  ex- 
isted; that  contracts  had  been  made  with 
Dellicker-JoUy  Bros,  for  masonry,  and 
other  matters  for  the  bridge,  and  with  the 
Wrought  Iron  Bridge  Company  for  iron- 
work ;  but  it  was  impossible  to  tell  from 
th«  contract  with  Dellicker-Jolly  Bros, 
what  the  work  it  provided  for  would 
cost ;  but  the  bill  charged  that  a  debt  was 
created  to  build  tbe  bridge  in  excess  of 
what  the  constitution  allowed.  Tbe  bill 
charged  that  the  county  court  would  also 
incur  liability  tor  damages  to  adjoining 
land-owners,  if  tbe  bridge  should  be  built 
at  Juliana  street.  It  further  stated  that 
work  was  proceeding  under  said  con- 
tracts, and  the  county's  money  was  being 
paid  out  for  it ;  and  that  there  was  not 
money  to  pay  the  cost  of  the  bridge,  as 
evidence  that  a  debt  was  being  made  be- 
yond the  constttutiunal  limit;  that  the 
court  submitted  to  the  people  a  proposi- 
tion to  issue  $'^,000  bonds  to  finish  tbe 
bridge,  the  order  of  submission  in  words 
admitting  "thatto  make  said  expenditure 
it  will  be  necessary  to  have  a  loan  and  Is- 
sue bonds  of  the  county  of  Wood,  which 
can  only  be  antboriied  by  a  vote  of  the 
qualified  voters. "  Tbe  bill  prayed  that  the 
county  court  be  enjoined  from  collecting 
from  tax-payers  any  money  to  be  paid  on 
contracts  for  constructing  tbe  bridge  un- 
der the  levy  of  1890,  or  from  proceeding 
with  Its  wection  until  such  matters  could 
be  Investigated,  and  from  paying  the  same 
on  contracts,  and  that  contractors  be  en- 
joined from  proceeding  with  work  under 
their  contracts.  Such  injunction  was 
granted,  but  afterwards  Judge  Jacob 
modified  the  injunction  order  so  tar  as  it 
prevented  building  the  bridge,  leaving  in 
force  so  much  as  enjoined  the  collection 
and  disbursement  of  money  levied  to  build 
the  bridge.  The  defendant,  tbe  county 
court,  filed  an  answer  charging  that  tbe 
suit  was  only  one  of  many  steps  taken  by 
the  plaintiff  and  persons  in  confederacy 
with  them  to  defeat  the  building  of  tbe 
bridge  at  Juliana  street,  and  thwart  the 
court  in  the  exercise  of  its  powers,  deny- 
ing that  a  debt  would,  by  the  contracts, 
be  created  beyond  the  constitutional  limit, 
and  asserting  tbe  legality  of  tbe  levy  and 
its  adequacy  to  meet  all  county  demands, 
including  all  tor  which  the  county  had  yet 
become  liable  under  any  binding  con-- 
tracts;  in  sliort,  traversing  all  the  numer- 
ous tacts  charged  in  the  bill.  The  county 
court,  without  waiting  decision  of  any 
question  In  tbe  cause,  has  come  to  this 
court  for  a  prohibition  against  tbe  prose- 
cution of  said  chancery  suit.  This  court 
awarded  a  rule  to  show  cause  why  such 
prohibition  shall  not  issue,  and  the  Indi- 
viduals prosecuting  the  suit  moved  the 
discharge  of  the  rule,  and  filed  a  written 
answer  thereto. 

A  question  which  at  once  confronts  us 
in  the  consideration  of  the  case  is,  does  the 
writ  of  prohibition  He  in  this  case?  The 
Code  of  l»il,  (chapter  110,  §  1)  provides 
that "  tbe  writ  of  prohibition  shaJl  lie  as 
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a  matter  of  rigbtln  all  cases  of  nBorpatlon 
and  abase  of  power  when  the  Inferior  eoart 
has  not  Jurisdiction  of  tbesubject-matterln 
controversy,  or,  baring  such  Jnrisdlctlon, 
exceeds  Its  legitimate  powers."  The  writ 
is  an  extraordinary  remedy,  to  be  used 
only  where  the  usual  and  ordinary  forms 
of  remedy  are  insafficlent  and  inadequate 
to  afford  redress.  It  issues  only  tn  cases 
of  extreme  necessity,  and  before  Issuing  it 
must  appear  that  there  is  no  available 
remedy  in  Inferior  tribunals.  It  is  used  by 
superior  courts  to  restrain  inferior  courts 
from  acting  without  Jurisdiction,  or  from 
exceeding  their  legitimate  powers,  where 
damage  or  Injustice  may  follow.  It  is  a 
remedy  against  encroachments  of  Jurisdic- 
tion by  inferior  courts,  to  keep  them  with- 
in the  limits  assigned  to  them  by  law,  and 
should  in  proper  cases  he  applied  without 
hesitation.  But  it  does  not  lie  for  errors 
or  grievances  which  may  be  redressed  in 
the  ordinary  courseof  Judicial  proceedings, 
by  appeal  or  writ  of  error.  It  is  a  funda- 
mental principle,  strictly  enforced,  that 
probibltloD  is  never  allowed  to  usurp  the 
functions  of  appeal  or  certiorari,  and  can 
never  be  applied  as  a  process  to  correct 
the  errors  of  interior  tribunals.  A  writ 
proceeding  on  the  ground  of  an  excess  or 
usarpatlon  of  Jurisdiction  in  lower  courts 
will  not  be  permitted  to  become  Itself  an 
instrument  of  usarpatlon,  or  be  confound- 
ed with  a  writ  of  error  or  appeal  which 
proceeds  upon  the  ground  of  error  in  the 
exercise  of  a  Jurisdiction  which  is  conced- 
ed. It  neither  lies  to  correct  the  errors  of 
a  subordinate  court  after  they  are  per- 
mitted nor  to  prevent  such  court  from  com- 
mitting error  by  deciding  erroneously.  It 
does  not  matter  whether  the  lower  court 
has  decided  correctly  or  incorrectly,  or 
may  decide  thereafter  erroneously ;  If  it 
has  the  Jurisdiction  of  the  subject-matter 
in  controversy,  prohibition  will  not  lie  to 
correct  its  past  errors  or  to  prevent  fut- 
ure errors  that  may  come  only  from  an 
erroneous  exercise  ol  such  lawful  Jurisdic- 
tion. Mere  errors,  irregularities,  or  mis- 
takes, however  gross,  will  not  Justify  pro- 
hibition where  the  lower  court  has  Juris- 
diction of  the  subject-matter.  Where  the 
inferior  court  has  general  Jurisdiction  of 
the  subject-matter,  it  must  be  allowed  to 
exercise  its  own  Judgment  of  the  sufH- 
clency  of  the  process  by  which  ifc  acquires 
Jurisdiction  of  the  special  snbject  or  peiv 
son  in  the  particular  case,  and  its  error 
in  that  regard  Is  not  a  ground  for  prohibi- 
tion, but  for  writ  of  error  or  appeal.  This 
general  ruletssobject  to  this  qualification: 
that  where  the  inferior  court  has  general 
jurisdiction  of  the  subject-matter  in  con- 
troversy, but  it  clearly  appears  that  in  the 
conduct  of  the  case  it  has  exceeded  its  le- 
gitimate powers  in  some  matter  pertaining 
thereto,  and  there  is  no  adequate  remedy 
in  the  ordinary  course  of  proceeding,  the 
writ  will  there  lie  under  the  greneral  law, 
certainly  under  our  statute.  See  McC!on- 
iha  V.  Outhrie,  21  W.  Va.  140;  Supervisors 
V.  Wingfleld,  27  Orat.  888 ;  High,  Extr.  Rem. 
S§  787,  771;  Supervisors  v.  Gorrell,  20 
Orat.  622;  Fleming  v.  Commissioners,  31 
W.  Va.  608,  8  S.  E.  Rep.  267.  Prohibition 
will  not  lie  to  restrain  an  inferior  court 
from  proceeding  in  a  partlcolar  case,  if  it 


has  Jurisdiction  In  cases  of  that  kind. 
Haldeman  v.  Davis,  28  W.Va.  224;  Bus- 
kirk  V.  Judge,  7  W.  va.  91.  Finding,  un- 
der the  principles  Just  stated,  that  the 
question  whether  theclrcnitconrt  of  Wood 
county  has  Jurisdiction  of  the  subject-mat- 
ter Involved  in  the  suit  the  prosecution  of 
which  we  are  asked  to  prohibit  is  the 
touchstone  of  the  case  In  our  hands,  we 
must  inquire  whether  such  circuit  court 
has  such  jurisdiction;  that  is.  whether 
there  is  such  a  want  of  Jurisdiction  as  will 
call  for  prohibition.  The  bill  presents  as 
its  subject-matter, not  simply  the  building 
of  a  county  bridge ;  not  simply  whether  a 
bridge  shall  be  built  at  all,  or  where  or 
how  it  shall  be  built;  but  it  states  the 
construction  of  the  bridg^e,  as  we  may  say 
for  the  purposes  of  this  case,  as  the  occa- 
sion or  cause  of  the  making  of  contracts 
and  engagements  and  the  carrying  on  of 
work  by  the  county  court  which  will  bur- 
den the  county  with  indebtedness,  with- 
out a  popular  vote  of  sanction,  in  excess 
of  the  limit  fixed  by  the  constltutloa,  and 
the  making  a  levy  of  taxes  In  an  unlaw- 
ful manner  to  raise  money  to  pay  on 
bridge  contracts  binding  the  county  be- 
yond the  constitutional  Umit,  and  the  en- 
joining of  the  collection  of  taxes  under 
such  illegal  levy  in  furtherance  of  the  exe- 
cution of  such  contracts  and  work,  and 
the  application  of  the  proceeds  of  taxes  to 
payment  for  work  nnder  those  contracts. 
True,  the  bill  in  connection  with  these 
matters  does  contain  detailed  charges  of 
disregard  of  popular  will  as  to  the  loca- 
tion of  the  bridge,  denial  of  hearing  to  cit- 
izens on  the  subject  of  Its  location,  irregu- 
larity and  ili^ality  of  proceedings  by  the 
county  court,  injudicious  and  unwise  ac- 
tion by  it ;  but  treating  these  matters  as 
relating  to  the  bridge,  or  ellminatingthem 
from  consideration  as  immaterial  and  ir- 
relevant, still  the  bill  contains  the  matter 
th&t  the  contracts  and  bridge  work  bind 
the  county  beyond  the  consntutional  lim- 
it, and  seeks  to  prevent  the  collection  of 
taxes  for  and  their  application  to  those 
contracts.  Has  equity  jurisdiction  in  mat- 
ters of  that  nature?  In  List  v.  Wheeling, 
7  W.  Va.  601,  it  was  decided  that  equity 
had  Jurisdiction  to  enjoin  the  making  of 
a  subscription  by  the  city  to  a  railroad 
and  the  issue  of  bonds  under  it,  because 
thereby  the  debt  would  exceed  the  limit 
fixed  by  article  10,  S  8,  of  the  constitution, 
forbidding  counties  and  cities  from  becom- 
ing "indebted,  In  any  manner,  or  for  any 
purpose,  to  an  amount,  including  existing 
indebtedness,  in  the  aggregate  exceeding 
five  per  cent,  on  the  value  of  the  taxable 
property  therein, "  and  not  then  without 
a  vote  of  the  people.  In  Pom.  Kq.  Jar.  S 
260,  It  is  stated  that  in  a  large  number  of 
states  it  is  held  that  chancery  has  Jarisdic- 
tion'to  set  aside  and  annul  any  and  every 
illegal  pabllc,  ofilcial  action  or  proceeding 
of  county,  town,  or  city  authorities, 
whereby  a  debt  against  such  coanty, 
town,  or  city  would  be  unlawf  oily  created, 
the  public  burden  upon  the  community 
would  be  unlawfully  enhanced,  and  the 
amount  of  future  taxation  would  be  un- 
lawfully Increased,  as.for  example, anlaw- 
ful  proceedings  of  municipal  authorftiesto 
advance  money  or  loan  the  public  credit 
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to  a  railroad,  or  bond  the  manidpallty  in 
aid  of  a  railroad,  or  offer  or  pay  boontiee 
to  so]dlera,ortoerectpubUcbaUdingB,  and 
nnmerouB  otber  analogona  proeeedinga 
wblch  would  neceeaarily  reeolt  In  a  public 
debt,  and  In  taxation  for  Its  payment." 
In  tbe  face  of  every  aort  of  objection  urged 
againat  judicial  Interference  with  tbe  gor- 
ernmental  and  executive  function  of  taxa- 
tion, these  courts  have  uniformly  upheld 
equity  Jariadlctlon.  Pomeroy  approves 
tbe  doctrine,  as  does  alao  Judge  Gbbbn  in 
delivering  tbe  opinion  at  page  608  of  26  W. 
Va.,  In  case  of  Williams  v.  County  Court. 
Judge  Orbbn,  at  page  517.  says  that  the 
weight  of  author!^  iostlfles  the  interposi- 
tion of  equity  by  injunction  to  stay  tbe  en- 
forcement of  an  unconatltutlonal  tax  lev- 
ied by  a  county  court.  There  are  aeveral 
cases  in  thia  court  recognising  «H]uity  Ju- 
risdiction to  atop  collection  of  Illegal  taxea. 
Williams  V. County  Court.supra;  Kuhn  v. 
Board,  4  W.  Ta.499;  HcQung  v.  Llvesay, 
7  W.  Va.  82»;  Corrotbers  v.  Board,  16  W. 
▼a.  627,  and  others. 

If  it  be  said  that  these  are  merely  dtl- 
■ens  and  tax-payers  who  bring  tbe  injunc- 
tion, and  that  they  have  no  property  in- 
tereat  aflected  beyond  others,  and  there- 
fore have  no  standing  In  court,  the  reply 
is  that  under  the  authority  of  Pomeroy 
above  cited,  and  notes  to  section  260,  and 
all  the  West  Virginia  cases.  It  was  ex- 
pressly held  that  one  or  more  cltisens  and 
tax-payera  suing  for  themselves  and 
others  may  in  equity  maintain  such  salt. 
See  Dill.  Mnn.  Corp.  $  786;  Mayor  v.  Gill, 
n  Md.  875.  If,  on  tbe  facts,  the  question 
of  Jorisdictlon  of  lower  courts  is  doubtful, 
tbe  writ  will  not  go.  Haldeman  v.  Davis,  28 
W.  Va.  824.  So,  looking  at  tbe  nature  of 
the  controversy  as  well  as  the  cbaracter 
of  tbe  parties,  I  feel  ve^  sure,  on  an  appli- 
cation for  prohibition,  that  there  is  not  so 
deariy  a  want  of  Jurisdiction  in  the  ciranit 
court  to  entertain  the  injunction  as  to 
Justify  us  in  awarding  a  prohibition.  Let 
it  be  understood  that  wn  do  not  Indicate 
any  opinion  on  the  merits.  We  do  not 
even  decide,  so  as  to  bind  the  circuit  court 
as  a  finality,  that  it  has  Jnrlsdiction  in  the 
case;  for,  as  to  this  matter  of  Jurisdic- 
tion, there  may  well  be  a  line  of  demarlca- 
tion  between  the  two  courts,  as  tbe  ques- 
tion of  Jurisdiction  is  viewed  from  tbe 
stand-point  of  tbe  two  courts,  respect- 
ively, the  word  "Jurisdiction"  havlnga  dif- 
ferent meaning  Inthiscourtun  application 
for  prohibition  from  that  which  it  has  in 
that  court  on  hearing  the  cause.  ThlH 
court  has  only  to  say  whether  the  drcnit 
court  has  general  Jurisdiction  in  matters 
of  that  nature,  and,  if  it  has,  that  Is 
enough  to  deny  the  writ.  We  leave  to 
that  court  the  power  to  decide  all  mat- 
ters, including  its  power  to  decide  as  to  its 
own  Jarisdiction  of  the  case  involved  In 
tbe  cause.  We  simply  say  that  it  is  not 
usurping  Jarisdiction  so  as  to  warrant 
us  in  ousting  it  of  a  Jurisdiction  as  clearly 
vested  In  it  by  the  constitution  as  is  the 
Jarisdiction  of  this  court  vested  in  it.  It 
must  be  allowed  to  proceed  according  to 
the  usnal  coarse  of  procedure  until  it  reach 
a  decision,  when,  if  it  has  erred,  there  is  re- 
coarse  to  this  conrt  by  tbe  ordinary  ap- 
peal.   It  may  be  productive  of  delay  and 


even  public  detrlm«it,  but  this  Is  but  a 
common  incident  in  Judicial  proceedings, 
and  does  not,  I  conceive,  constitute  an 
emergency  to  break  down  settled  princi- 
ples of  Judicial  procedure. 

Tbe  law  has  assigned  to  tbe  writ  of  pro- 
hibition, as  to  otber  remedial  forms,  its 
appropriate  fnnctions,  and  we  cannot  dis- 
regard the  walls  which  separate  them  to 
answer  a.  present  want,  real  or  imaginary, 
without  producing  hopeless  confusion  in 
legal  procedure.  Judge  Orebn  aaid  in 
Jelly  T.  Dils,  27  W.  Va.  267,  that  a  dispo- 
sition to  resort  to  prohibition  and  other 
extraordinary  remedies,  when  the  law  af- 
fords ample  common  remedies,  has  mani- 
fested itself  in  this  state,  and  ought  to  be 
discouraged.  He  said  that  probably  there 
bad  been  more  efforts  to  apply  this  extra- 
ordinary remedy  in  tbls  state  in  20  years 
than  in  Virginia  in  a  century.  It  may  be 
aslted  why  the  prohibition  is  refused  in 
this  instance  while  it  was  granted  In  cases 
of  County  Court  v.  Boreman  and  County 
Court  V. Campbell.  There  isa  well-marked 
difference  between  those  cases  and  this. 
In  them,  parties  were  prohibited  from 
prosecuting  a  writ  of  certiorari  and  an 
appeal  at  law  to  reverse  proceedings  of 
the  county  conrt  to  locate  and  build  a 
bridge,  and  involving  nothing  else  what 
ever;  and  we  held  that  tbe  county  court 
had  sole  jurisdiction  to  locate  and  build 
the  bridge,,  and  private  individuals  not 
affected  in  property  could  not  become  par- 
ties to  such  proceeding  at  law,  and  inter- 
fere to  question  a  proceeding  of  such  nat- 
ure as  the  mere  building  of  a  bridge: 
but  here  we  have  a  chancery  suit  not  in- 
volving directly  and  solely  the  power  of  a 
county  court  to  build  a  bridge,  but  in- 
volving the  legality  of  a  levy,  and  the 
collection  of  taxes,  and  the  constitutional 
right  of  cltisens  to  defend  themselveR 
against  tbe  creation  of  a  county  debt  to- 
be  discharged  by  taxation.in  excess  of  the^ 
limit  enjoined  by  tbe  constitution.  Pro- 
hibition refused,  and  rule  discharged. 

Lucas,  P.,  and  English  and  Holt,  JJ.,. 
concur. 


Bayburn  v.  Ratbobk. 
(Supreme  Court  cfAmaeeUt  <ff  Weet  Vtrgimla. 

APPOumnMT  or  AommaTRATOs— Autbobitt  or- 
CucBK  or  County  Coubt. 
1.  Where  the  olerk  of  the  coontr  court,  dnr- 
ingr  the  reoess  of  the  regular  sessfons  of  sach 
coizt,  appoints  an  administrator,  taking  firom. 
him  the  neoeasary  bond,  the  powers  of  sach  ad- 
ministrator are  not  Inchoate,  needing  oonfirma- 
tion  by  the  court  before  he  can  act;  bat  he  be 
comes  at  onoe  the  administrator  as  of  right  and 
in  fact  for  the  time  being,  wtu>  may  and  should 
at  onoe  proceed  to  dlsdur^e  the  duties  of  his. 
olBoe. 

8.  If  his  appointment  is  not  oonilrmed,  yet,  if 
valid  in  the  beginning,  the  order  of  appointment 
made  by  the  clerk  should  not  l>e  set  aside  and 
annnlled,  bvt  the  court  should  revoke  his  letters, 
of  administration,  or,  rather,  order  that  his. 
powers  oease. 

LmuB,  P.,  and  BaASNOR,  J.,  dissenting. 

(Si/Uobtw  bi/  the  Cowrt.) 

Error  and  soperaedeas  to  circuit  conrt,. 
Mason  county. 
Tomliaaoa  &  Wthy,  for  plaintiff  in  er- 
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ror.    Stmpaon  A  Hownrd  aod  J.  B.  M»a- 

ager,  (or  defendant  in  error. 

Holt,  J.    On  the  9tta  day  ot  December, 

1888,  Alexander  Baybom,  late  of  Mason 
county,  departed  this  Ule  intestate.  On  tlie 
4th  day  ol  May,  18S9,  more  than  80  days 
having  elapsed  since  the  death  ot  the  in- 
testate, and  no  distribotee  having  applied 
for  administration,  the  clerk  of  the  county 
conrt  of  Mason  county  appointed  James 
A.  Kaybnrn  temporary  administrator  ot 
the  goods  and  chattels  of  the  decedent. 
At  the  same  time  the  clerk  appointed  three 
persons  to  appraise  the  personal  property, 
who  returned  their  appraisement  on  theCth 
day  ot  May,  1889.  On  the  2d  day  of  July, 
1888. Sarah Baybam  presented  herpetition 
to  the  county  court  stating,  amonc  other 
things,  the  foregoing  facts;  that  she  was 
the  widow  of  Alexander  Bayburn,  and 
was  entitled  to  preference  In  the  appoint- 
ment ot  administrator,  but  bad  not  availed 
herself  ot  sacb  privilege  because  she  was 
ignorant  of  the  law,  and  ot  her  rights  in 
the  premises ;  and  in  conclusion  asked  that 
the  order  made  by  the  clerk  might  be  set 
aside,  and  that  she  might  be  appointed 
and  allowed  to  quality  as  aamlnistratrlz 
ot  the  personal  estate  of  her  deceased  hus- 
band. On  the  2d  day  of  July,  1889,  the 
county  conrt,  after  reciting,  among  other 
things,  that  Sarah  Bayburn,  widow  of 
Alexander  Bayburn,  deceased,  had  filed 
her  petition  objecting  to  the  confirmation 
of  the  order,  made  by  the  clerk  in  vaca- 
tion, appointing  James  A.  Bayburn,  or- 
dered tbatsald  order  made  by  the  clerk  on 
the  4th  day  ot  May,  1889,  be  set  aside  and 
held  for  naught;  that  Sarah  Bayburn  be 
appointed  administratrix  of  said  estate; 
and  that  she  thereupon  appeared  in  open 
court,  and,  with  her  sureties,  entered  in- 
to and  acknowledged  a  bond  in  the  pmal- 
ty  of  9100,  conditioned  according  to  law, 
and  the  said  Sarah  Bayburn  was  granted 
a  certificate  for  obtaining  letters  of  admin- 
istration upon  the  personal  estate  of  the 
said  Alexander  Bayburn,  deceased,  in  due 
form,  and  she  thereupon  took  the  several 
oaths  required  by  law ;  and  it  was  further 
ordered  that  James  L.  Bice,  Thomas  Bay- 
bum,  and  James  Bayburn,  alter  being 
first  duly  sworn  for  the  purpose,  should 
truly  and  justly.  In  current  money,  ap- 
praise the  personal  estate  of  the  said  Alex- 
ander  Bayburn,   deceased,   and   the  ap- 

Eralsement  so  made  return,  under  their 
ands,  to  the  clerk  of  the  said  court. 
From  this  proceeding  of  the  county  court, 
James  A.  Bayburn  obtained  an  appeal  to 
the  circuit  court  of  Mason  county,  and  the 
circuit  court,  by  order  of  6tb  September, 

1889,  set  aside  the  order  of  the  county 
court  and  sent  the  case  back  for  further 
and  proper  proceedings  therein  to  be  had ; 
and  the  case  is  now  before  this  court  on 
writ  of  error  to  the  order  of  the  circuit 
court. 

The  law  upon  the  subject  is  to  be  found 
in  the  constitntlon  of  this  state,  (article 
8,  §  24,)  and  In  our  Code,  (chapter  85,  §§  4, 
5,  and  chapter  118,  §§  1-3.)  Seeing  that 
there  should  be  a  probate  court  always 
open,  and  not  intermittently  and  only 
four  times  a  year,  the  constitution  gives 
'the  county  conrt  jurisdiction  ot  the  subject. 


and  says  that  provision  may  be  made  un- 
der such  regulations  as  may  be  prescribed 
by  law  for  the  appointment  and  qualifica- 
tion of  personal  represents tiTOS  during 
the  recess  ot  the  regular  sessions  of  tbe 
county  court.  Our  Code  provides  that  the 
clerk  of  any  county  court,  during  the  re- 
cess of  the  regular  sessions  of  such  conrt, 
may  appoint  and  qualify  administrators, 
and  require  and  take  from  them  the  neces- 
sary bond  in  tbe  same  manner,  and  with 
like  effect  for  the  time  being,  as  tbe  county 
court  could  do  if  in  session,  but  no  con- 
test as  to  such  appointment  shall  be  heard 
and  determined  by  such  clerk.  The  ap- 
pointment so  made  by  the  clerk  shall  lie  re- 
ported by  him  to  the  next  regular  session 
of  the  county  court,  when,  if  no  objection 
be  made  thereto,  the  court  shall  confirm 
the  same;  but  if  objections  be  made  by 
any  persons  interested,  the  county  court 
shall  hear  and  determine  the  same,  and 
shall  proceed  In  relation  thereto  In  the 
same  manner  as  if  the  application  for  the 
appointment  of  such  administrator  had 
been  made  to  such  court.  When  tbe  ap- 
pointment of  such  administrator  is  con- 
firmed by  the  court  with  or  without  con- 
test, the  same  shall  be  held  and  treated  in 
all  respects  as  II  the  appointment  bad  been 
made  by  the  county  court  In  tbe  first  In- 
stance. The  appointment  made  by  the 
clerk  needed  no  confirmation  by  the  court 
to  give  it  validity  "for  tbe  time  being." 
After  taking  tbe  oath  and  giving  bond,  he 
became  at  once  the  temporary  administra- 
tor, not  an  inchoate  administrator,  who 
has  to  wait  tor  confirmation,  but  an  ad- 
ministrator as  ot  right  as  well  as  in  fact 
for  the  time  being,  and  it  became  bis  duty 
to  proceed  at  once  to  take  possession  of 
tbe  personal  property,  have  the  same  ap- 
praised, and  such  appraisement  and  a  cor- 
rect inventory  returned  totbederk's  office, 
to  sell  tbe  property,  collect  the  assets, 
pay  the  funeral  exiienses  and  charges 
against  the  estate;  In  other  words,  to 
proceed  at  once, in  the  languageof  bla  offi- 
cial oath  and  tbe  condition  of  his  bond,  to 
faithfully  perform  the  dntiee  of  bis  office 
to  tbe  best  of  his  skill  and  judgment,  to 
well  and  truly  administer  the  whole  per- 
sonal estate  ot  his  decedent.  Thesethings, 
as  appears  by  this  record,  he  had  proceed- 
ed to  do,  tor  he  had  the  personal  property 
appraised,  and  on  the  6th  ot  May,  1889, 
the  appraisement  was  returned  and  filed. 
How  far  he  bad  gone  in  administering  the 
personal  estate  does  not  appear,  but  he 
certainly  had  commenced.  And  such  was 
his  plain  duty  under  our  construction  o{ 
the  statute,  a  construction,  as  we  think, 
justified  byltslangnage,  and  required  to  be 
given  as  tar  as  it  can  be  by  the  ordinary 
exigencies  ot  dead  men's  estates.  But  for 
him  there  would  be  no  safety,  and  at  least 
uncertainty  and  confusion  tor  those  deal- 
ing with  him,  if  the  order  of  bis  appoint- 
ment, valid  in  the  beginning,  is  open  to  be 
wholly  set  aside  and  held  for  naught  by 
the  county  court  as  a  matter  of  course, 
and  BO  within  their  discretion  and  with- 
out cause  shown.  The  proper  course  for 
the  county  court  In  such  a  case  would  be 
to  have  the  temporary  administrator  be- 
fore it  by  notice,  or  otherwise,  and  if  a 
proper  case  is  made  for  not  confirming  his 
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appointment,  and  for  tlie  appointment  of 
some  other  person,  to  revoke  bis  letters  ot 
administration,  or  order  hie  powers  as 
administrator  to  cettse  from  that  time  on- 
ward; direct  him  to  account  for  assets 
administered,  and  turn  over  those  unad- 
mlnlBtered  to  his  successor.  Before  hear- 
tnK  and  determining  the  rights  and  dntlee 
of  parties,  the  common  law  reqaires  that 
snch  party  shall  by  notice,  or  otherwise, 
have  hlii  day  in  conrt,— his  opportnnlty 
to  be  heard;  and  this  rule  is  so  fundament- 
al that  It  Implies  that  such  Is  the  meaning 
of  the  statnte  where  It  to  silent  on  the  sub- 
ject. In  thte  case  It  does  not  appear  that 
tbeadmlnlstrator  pro  fempore  bad  notice. 
In  answer  to  this.  It  Is-  said  that  It  was 
still  a  pending  case  to  which  the  tempo- 
rary administrator  was  a  party.  Even 
If  thto  ylew  Is  correct,  it  is  not  a  matter  of 
coarse  that  the  coart  will  refnse  to  con- 
firm his  appointment,  but  rather  the  con- 
trary, if  no  valid  objection  be  made.  This 
was  in  part,  at  least,  a  dtetlnct  proceed- 
ing, of  which,  as  a  matter  of  convenience 
and  orderly  procedure,  If  not  of  right, 
James  A.  Baybum  should  in  some  way 
have  had  notice.  It  is  difficult  to  see  how 
the  court  could  malce  a  complete  and 
proper  order  of  that  kind  without  learning 
from  the  temporary  administrator,  or 
from  some  source,  the  extent  to  which  he 
bad  gone  In  administering  the  assets. 
The  circuit  conrt  in  its  rulings  no  doubt 
was  Influenced  by  these  or  like  considera- 
tions. It  did  not  pass  npoa  the  merits  of 
the  question  of  the  new  appointment,  but 
upon  the  form  and  mode  of  procedure  In 
setting  aside  and  holding  for  naught  the 
first  appointment,  and  therefore  set  the 
order  of  the  county  court  aside,  and  re- 
manded the  cause  to  that  conrt  for  fur- 
ther and  proper  proceedings  therein  to  be 
bad. 

The  county  conrt  erred  in  wholly  setting 
aside  and  holding  for  naught  n  regular 
and  valid  appointment  made  by  its  clerk. 
To  hold  that  this  means  that  bis  powers 
as  admlntetrator  shall  henc^orth  cease 
because  the  county  conrt  could  do  no 
more,  is  not  the  proper  construction ;  be- 
cause when  the  case  arises,  the  court  may 
be  constrained  to  hold  that  the  county 
court  can  do  more;  and  to  say  that  we 
will  give  it  snch  construction  as  will  give 
It  force  and  effect  consistent  with  the  rules 
of  law,  no  matter  how  informal  or  irregu- 
lar, might  do.  if  it  bad  been  confirmed  oy 
tbe  circuit  court;  but  the  circuit  courthas 
given  it  tbe  opportunity  to  rpconsider  and 
correct  its  order  In  form.  If  not  in  effect. 
In  tbese  ex  parte  probate  matteresome 
regard  must  be  given  to  regnlar  and  or- 
deriy  proceedings;  and  we  are  not  to  say 
that  they  did  not  mean  to  do  a  thing  be- 
cause they  bad  no  power  to  do  It.  Tbe 
county  court  sets  It  aside  and  orders  ft  to 
be  held  for  naught,  acting,  no  doubt,  on 
the  theory  that  the  appointment  by  tiie 
clerk  gave  a  power  inchoate  and  Invalid 
unless  confirmed  by  the  court.  The  order 
of  tbe  circuit  court  also  gives  them  an  op- 
portunity to  reconsider  and  avoid  anoth- 
er error  appearing  on  tbe  face  of  tbese 
proceedings.  The  appraisement  of  the 
personal  property  made  and  returned  un- 
der oatta«hows  tbe  vteible  personal'  prop- 


erty to  amouAt  in  ralne  prima  ikele  to 
$738.  The  law  requires  the  court  before 
granting  administration  to  Mrs.  Raybnrn 
to  require  of  her  a  bond  in  a  penalty  at 
least  equal  to  thefnll  value  of  the  personal 
estate  of  the  deceased  to  be  administered. 
Chapter  86,  §  6,  p.  664.  Code  W.  Ya. 
Here  they  took  Mrs.  Raybnm's  bond  in 
the  penalty  of  $100.  Concede  that  it  is 
still  a  pending  suit  to  which  James  A. 
Rayburn  is  a  party,  It  does  not  follow  as 
a  matter  of  course  from  that  tbatltls 
proiier  to  make  an  order  dealing  with  the 
decedent's  property  In  his  bands  as  a  mat- 
ter of  fact  aa  though  it  was  not  or  never 
had  been  in  bis  hands  at  all,  without  his 
appearance  or  citation  of  some  kind  to 
show  cause  against  it.  In  my  opinion  the 
same  rule  should  be  applied,  because  the 
same  reason  for  the  mie  exists  as  was  ap 
plied  in  case  of  Hntcheson  v.  Priddy,  12 
6rat.  85.  Tbe  language  of  the  new  order 
treats  the  appointment  made  by  the  clerk 
as  void,  or,  at  least,  as  invalid,  unless  and 
until  confirmed  by  the  court.  He  might 
incur  tbe  liability  of  an  executor  de  son 
tort;  innocent  persons  dealing  with  him 
upon  the  faith  of  the  authority  conferred 
by  tbe  clerk  might  be  subjected  to  great 
embarrassment  it  not  serious  loss,  while 
he,  without  citation  or  notice  of  any  kind, 
so  that  be  might  be  ready  to  conform  his 
own  armngements  with  reference  to  the 
expected  termination  ol  his  powers,  if  not 
to  furnish  the  conrt  itself  with  the  facts 
necessary  for  the  intelligent  and  proper 
action.  Is  by  an  ex  parte  order  treated  as 
though  he  had  never  been  an  administra- 
tor at  all.  He  had  rights  and  interests  in 
the  subject.  It  was  not  a  matter  of  course 
that  bis  appointment  would  not  be  con- 
firmed, and,  in  any  event, no  intelligent  ac- 
tion could  be  taken  in  the  premises  with- 
out giving  the  only  one  who  knew,  an  op- 
portunity to  be  heard.  If  a  proper  case  is 
shown  let  the  county  court  appoint  the 
widow  administratrix  de  bonis  noa,  but 
they  ongbt  to  require  from  her  a  bond  In  a 
penalty  at  least  eqnal  to  tbe  value  of  tbe 
personal  estate  likely  to  come  Into  ber 
hands  to  be  administered,  and  unless  they 
have  a  proper  case  before  them  for  declar- 
ing the  clerk's  appointment  void  or  In- 
valid from  tbe  beginning,  let  them  revoke 
James  A.  Raybum's  letters  of  administra- 
tion or  order  bis  powers  to  cease.  They 
now  have  an  opportunity  given  them  by 
the  circuit  conrt  to  follow  a  due  and  or- 
derly method  of  procedure,  and  therefore 
the  order  of  the  circuit  court  should  be 
affirmed. 

Enoush,  J.,  concurs.    Looas,   P.,  and 
Shannon,  J.,  dissent. 


Statk,  to  Dse  of  Merchants'  Nat.  Bank, 
V.  HuoKiNS  et  al. 

(Swpreme  Court  of  Appeala  of  Wett  Virginia. 
Deo.  6,  1890.) 

Action  on  ADMnnsrsxTOB'g  Bond. 
To  Bustain  an  action  on  the  bond  of  admin- 
istrators against  them  and  their  securities,  It  is 
necessary  to  have  previouslv  obtained  a  JudKment 
af^inst  them  as  such,  on  which  execution  issued, 
and  was  returned  unsatisfied;  and  these  facts 
must  be  proved  to  the  jury  by  proper  evidence. 
(Bi/UabuB  l>v  the  O&urt.) 
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Brrorand  gnpenedeaa  to  etrcait  coart, 
Bltctale  eoanty. 

T.  E.  Darts  and  B.  H.  Freer,  lor  plain- 
tUTs  In  error.  Ji.  S.  Blair,  for  defendant  in 
error. 

LucAB,  P.  TbiB  waB  an  action  of  debt 
brougbt  in  tbe  drcuit  coort  of  Klteble 
coDnty  to  May  roleB,  1885,  upon  the  ad- 
ministrator's bond  of  W.  F.  Hudkins  and 
L.  B.  ColllnB,aB  administrators  of  William 
Collins,  deceased,  and  J.  A.  Mason  and 
B.  S.  Collins  as  their  snretles.  The  plain- 
tiff waB  tbe  state  of  Weet  Virginia  at  tbe 
relation  of  tbe  Merchants'  National  Bank 
of  West  yirginia  at  Clarksbarg.  After  re- 
citing tbe  qualification  of  tbe  administra- 
tors and  tbe  execution  of  tbeir  bond,  tbe 
plaintiffs  set  out  as  a  breach  of  tbe  condi- 
tion that  tbe  said  bank  in  February,  1884. 
recovered  judgment  tor  $500.86 against  tbe 
said  administrators,  and  that  execation 
leaned  thereon  against  tbem  as  such,  and 
was  returned  no  effects  In  tbeir  bands  to 
be  administered,  and  tbe  declaration  ayera 
that  there  were  effects  wbicb  bad  been 
wasted  and  converted  by  said  adminia- 
trators.  In  a  second  cbnntit  ia  suggested 
that  tbey  bad  sufBcient  effects  to  have 
paid  a  prorata  dividend  onsaidjodgment, 
and  that  tbe  administrators  bad  fall  no- 
tice before  distribating  tbe  assets,  and 
nevertheless  neglected  and  refused  to  pay 
said  Judgment  or  any  part  of  it.  When 
tbe  case  came  first  to  trial,  certain  pro- 
ceedings were  bad  embraced  in  a  bill  of 
exceptions  taken  by  tbe  plaintiO,  bat 
wbicb  it  iB  now  unnecessary  to  notice  fur- 
ther, as  notblng  therein  contained  can 
affect  tbe  final  result  of  tbe  litigation. 
After  several  terms  had  Intervened  the 
case  came  to  trial  before  another  Jury,  of 
course,  and  a  verdict  was  rendered  for  the 
plaintiff.  To  sustain  the  issae  on  its  part 
tbe  plaintiff  gave  in  evidence  tbe  sammons 
In  the  former  case,  tbe  Judgment  therein, 
the  qualiflcation  of  the  administrators, 
and  the  bonds  sued  on,  and  the  appraise- 
ment of  the  estate,  but  omitted  to  give  in 
evidence  the  execation  on  tbe  former  judg- 
ment, together  with  the  return  of  the  sher- 
iff thereon.  The  defendant  gave  in  evi- 
dence two  settlements  by  tbe  administra- 
tors, each  of  which  had  been  confirmed  by 
the  county  court,  and  both  of  which  clear- 
ly show^  that  the  administrators  bad 
proceeded  to  distribute  and  pay  out  tbe 
funds  in  their  bands  to  other  creditors  In 
total  disregard  of  tbe  debt  due  the  bank, 
after  tbey  had  been  served  wltb  the  sum- 
mons, and  indeed  after  judgment  bad  been 
obtained,  wbicb  was  at  tbe  February 
term,  1884;  while  tbe  last  report  of  tbe 
commissioner,  wbicb  was  confirmed  June 
6,  1886,  showed  that  tbe  administrators 
had  not  commenced  paying  oat  tbe  fund 
found  in  their  bands  on  a  previous  settle- 
ment until  Angnst,  1884. 

Tbe  first  error  assigned  in  the  petition  is 
that  tbe  deronrrer  to  the  declaration  was 
overruled.  We  could  perhaps  by  a  liberal 
construction  of  tbe  declaration  find  enough 
upon  which  tOBupporta  judgment  accord- 
ing to  law  and  tbe  very  right  of  the  case; 
but  since  tbe  case  mast  go  back,  we  dis- 
miss tbe  assignment  by  suggesting  that 
tiM  plalotUt,  Bbonld  ha  bo  desire,  km  per- 


mitted to  amend  the  declaration  bo  ••  to 
describe  tbe  judgment  (a  failure  to  pay 
wbicb  iB  tbe  bams  of  this  action)  in  the 
same  language  in  wbicb  be  BubBtantially 
describes  the  execution,  vii.,  as  against  W. 
F.  Hudkins  and  L.  B.  Collins,  as  adminis- 
trators of  William  Collins.  Wittaoot  tbe 
use  of  tbe  particle  "as,"  simply  placing  bis 
ofiBce  in  apposition  to  the  name  of  tbe  in- 
dlvldnal  has  been  held  to  be  merely  de- 
aeriptio  peraoate.  Band  v.  Hale.  8  W. 
Va.495;  Bank  v.  County  of  Lewis,  28  W. 
Va.  278,292;  Early  t.  Wilkinson,  9  Orat.  7L 

Tbe  second  assignment  of  error  is  that 
tbeconrterred  in  not  rejecting  tiie  testimo- 
ny of  tbe  plaintiff  by  which  be  sought  to 
establish  a  devaatavlt.  Tbe  testimony, 
so  far  as  it  went,  was  all  admissible;  the 
trouble  was  that,  as  we  shall  see,  it  did 
not  go  far  enough. 

Tbe  third  assignment  is  that  tbe  court 
permitted  tbe  plaintiff  to  introduce,  after 
be  bad  closed  bis  case,  a  judgment  in  the 
name  of  Mary  B.  Wilkinson  against  W. 
F.  Hudkins  and  L.  B.  Coiins,  admlnislra- 
tors,  etc.  Why  the  plaintiff  should  have 
desired  to  introduce  testimony  so  totally 
irrelevant,  or  why  tbe  defendants  abonld 
have  objected  to  it,  is  one  of  those  myste- 
ries wbicb,  at  this  distance  from  tbe  scene 
of  action,  it  is  impossible  to  solve.  The 
judgment,  as  appears  by  the  evidence  of 
the  defendants  themselves,  bad  been  paid 
pro  rata  with  tbe  other  debts  andited  by 
tbe  commissioner;  and  if  tbe  defendants 
had  sought  to  introduce  it  and  the  plain- 
tilf  objected,  we  could  have  better  under- 
stood tbe  points  of  view  from  wbicb  tbey 
respectively  viewed  the  case.  Saffice  it  to 
say  that  tbe  whole  matter  was  totally 
onlmportaut. 

Tbe  fourth  assignment  is  that  tbe  court 
erred  in  giving  an  Instruction  for  the 
plaintiff,  which  is  as  follows:  "If  the  Joey 
believe  from  the  evidencein  this  cause  that 
at  tbe  time  of  tbe  setttement,  made  Janu- 
ary 26, 1884,  there  was  a  balance  in  tbe 
bands  of  tbe  administrator  of  William 
Collins,  deceased,  suflScient  to  pay  off  and 
discharge  tbe  claim  of  tbe  plaintiff,  and 
that  tbe  ddendant  bad  notice  of  tbe  exist- 
ence of  said  claim,  then  it  was  their  duty 
to  have  paid  tbe  said  claim  pro  rata  with 
other  claims  of  the  same  dignity.  And  tbe 
jury  are  further  instructed  that  theservlce 
of  the  process  on  tbe  defendants  on  tbe  Srd 
day  of  Jan.  1884,  is  notice  of  tbe  existence 
of  tbe  debt  set  up  in  tbe  declaration  in 
this  cause,  and  that  tbe  judgment  is 
conclusive  evidence  of  said  notice  to  tbe 
Bald  adm'rs  of  Wm.  Collins,  dec'd  &  con- 
clusive evidence  against  tbe  said  adminis- 
trators aforesaid  of  the  existence  of  the 
said  demand.  Tbe  jury  are  Instructed 
that  tbe  plaintiffs  are  entitied  to  recover 
from  tbe  defendants,  as  administrators  of 
William  Collins,  deceased,  out  of  the  mon- 
ey In  their  bands  collected  by  tbem.  due 
tbe  estate  of  William  Collins,  deceased,  a 
pro  rata  share  of  tbe  aggregate  amount 
of  tbe  money  that  came  into  tbdr  bands 
after  deducting  administration  tees  and 
funeral  expenses,  taxes  due  the  United 
States,  and  taxes  due  the  state  of  W.  Va., 
as  shown  by  Commissioner  H.  C.  Sbow- 
alter's  report  filed  in  the  office  of  the  clerk 
of  tbe  county  court  of  Blteliie  eonnty  on 
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theSSthdayof  ^an.l8S4."  TtaislnstractloD 
was  perhapn  intended  to  propound  a  cor- 
rect propoaition  ot  law,  bat  it  is  so  panct- 
aated  and  worded  as  to  lose  in  good  meas- 
are  its  hypotlietical  character,  and  the 
average  Juryman  would  perhaps  have 
been  misled  by  It,  and  have  construed  it 
taito  a  direction  to  find  lor  the  plaintiff. 

The  filth  asslKnment  is  that  the  court 
erred  in  relnsing  to  give  the  following  in- 
Btraction  -aslced  for  by  the  defendants: 
"The  }ary  are  instructed  it  they  believe 
from  the  evidence  that  the  plaintiff  failed 
to  present  and  prove  its  claim  here  sued 
on  before  the  commissioner  of  accounts 
after  the  said  commissioner  had  g^ven  the 
notice  provided  by  chapter  68,  S  13,  Acts 
L^slatnre  of  West  Virginia  for  the  year 
1882,  It  is  barred  from  recovery  In  this  ac- 
tion. "  It  is  obvious  that  there  was  no 
error  in  refusing  this  instruction. 

Tbe  sixth  assignment  is  that  the  plain- 
tiBa  failed  to  prove  that  any  execution 
had  issued  upon  the  judgment  for  $500.85, 
rendered  February  29,  1884.  The  counsel 
for  defendant  in  error  cite  us  to  page  16  of 
tbe  record  to  show  that  this  assignment 
Is  based  on  a  misapprehension  of  fact;  l>ut 
connsel  overlooked  the  fact  that  the  ex- 
ecution to  be  found  on  that  page  wan 
offered  at  the  11  rat  trial,  and,  as  clearly 
appears  by  the  defendants'  fifth  bill  of  ex- 
ceptions, it  was  not  adduced  on  the  sec- 
ond trial  at  all.  The  provision  of  the  Code 
is  as  follows:  "Where  an  execution  on  a 
jndgment  or  decree  against  a  personal  rep- 
resentative is  returned  without  being  sat- 
isfied, there  may  be  forthwith  brought  and 
prosecated  an  action  against  the  obliga- 
tor In  any  bond  given  by  such  personal 
representative  for  the  faithful  dlschaKe  of 
his  dntles. "  Code  1887,  c.  85,  §  2S .  I^der 
this  provision,  I  regard  it  as  essential  to 
tbe  maintenance  of  bis  action  that  the 
plaintiff  should  prove  both  tbe  issuing  of 
the  execotion  and  the  return  ot  no  effects 
by  tbe  sheriff.  In  the  absence  of  this  evi- 
dence, there  Is  not  sufficient  in  the  record 
to  sastain  tbe  Judgment  and  verdict,  and 
tbe  circuit  court  should  have  set  aside 
the  verdict,  and  granted  a  new  trial.  The 
judgment  must  be  reversed,  and  the  case 
remanded,  with  instructions  to  tbe  lower 
court  to  set  aside  the  verdict  and  grant  a 
new  trial,  etc. 

Enoush  and  Bbannom,  JJ..  concurred. 

Holt,  J.,  absent. 


McCaNN'S  ADM'B  v.  RlQHTEB. 

{Supreme  Oourt  cf  ApiaeaU  of  Wt*t  Firainla. 
Nov.  §8,  1880.) 

KfsoTMHHT— Ussm  FBonrv-nJusoinRrT. 
In  an  action  of  ejectment  after  the  plea  of 
act  gnllty  is  filed,  the  plaintiff  flies  In  the  snit 
an  acoonnt  for  nntiana  profits  under  the  statute, 
and,  after  the  suit  had  been  pending  for  •  mun- 
her  of  years,  an  agreement  was  entered  Into  be- 
tween the  plaintiff  and  aafendant,  whereby  said 
defendant  agreed  to  let  Indnnent  go  by  default 
in  said  suit,  and  the  plaintiff  agreed  to  waive  all 
claim  to  damages  sustained  by  destruction  of 
dwelling-house,  timber,  etc.,  and  tbe  defendant 
agteed  to  pay  the  plaintiff  all  legal  costs  and 
Ie(^  rants  in  said  suit,  said  action  of  ejectment 
temaioed  pending  on  the  docket  for  several  years 
V.12S.E.DO.10— 52 


snbsequffiit  to  the  date  of  said  agreement,  and 
was  dismissed  under  the  four-years  mle,  without 
the  rents  claimed  in  the  account  filed,  as  afore- 
said, having  been  ascertained  in  said  action.  In 
an  action  of  covenant  brought  on  said  agreement 
by  the'plaintiff  in  said  action  of  ejeotment  to  re- 
cover from  the  defendant  such  rents  and  costs, 
held,  ttiat  the  plaintiff  in  said  action  of  ^ect- 
meni,  having  failed  to  have  the  legal  rents  of  tbe 
land  in  controversy  assessed  in  said  action  of 
ejectment,  in  either  of  the  modes  prescribed  by 
statate,  oonld  not  recover  the  legal  rents  con- 
tracted for  in  said  agreement,  in  said  action  of 
oovenant.  Bbjlhiion,  J.,  dissenting. 
(iSvUahiu  bv  the  Court.) 

Error  and  supersedeas  to  circuit  court 
of  Harrison  county. 

Joba  Basseland  Okey  Johnson, ioTp\&in- 
tlB  in  error.  Edwin  Maxwell,  tor  defend- 
ant in  error. 

English,  J.  The  questions  raised  by 
this  writ  of  error  were  argued  and  sub- 
mitted at  the  January  term  of  this  court, 
1890,  and  at  the  spring  special  term,  for 
reasons  then  stated,  the  cause  was  re- 
versed and  remanded  for  further  proceed- 
ings to  be  had  therein.  The  defendant  in 
error,  however,  presented  a  petition  pray- 
ing a  rehearing  thereof,  which  was  al- 
lowed, and  the  case  was  reheard  and  again 
submitted  at  the  June  term,  1890.  Tbe 
questions  presented  for  our  consideration 
originate  from  the  proceedings  taken  in  a 
certain  action  of  ejectment,  which  was  in- 
stituted on  the  27th  day  ot  May,  1848,  in 
the  circuit  court  of  Harrison  county,  by 
James,  Thomas,  John,  Sarah,  and  Wilson 
B.  McCann,  and  Jonathan,  James  M.,  and 
John  Golden,  to  recover  from  Cyrus  Boss 
the  possession  of  a  tract  of  land  contain- 
ing 50  acres  situated  in  Harrison  county,  in 
tbe  locality  therein  described,  to  which  ac- 
tion said  Cyrus  Ross  appeared  on  tbe  30tli 
day  ot  May,  1849,  and  pleaded  not  guilty. 
Said  cause  remained  upon  the  docket  ot 
the  circuit  court  ot  said  county  until  the 
6th  day  of  December,  186^  when  it  was 
removed  to  the  circuit  court  ot  Taylor 
county,  where  it  was  docketed  on  the  23d 
day  of  February,  1867.  On  the  25th  day 
of  September,  1872,  the  death  ot  the  defend- 
ant, Boss,  was  suggested,  and  tbe  cause 
was  revived  against  Sarah  Boss,  widow, 
and  John  Ross,  and  about  20  others  named 
as  beirs  at  law  ot  Cyrus  Boss,  deceased. 
It  further  appears  that  said  cause  remaiued 
pending  in  the  circuit  court  ot  Taylor 
county  until  the  1st  day  of  March,  1878, 
when  the  same  was  stricken  fromthedock- 
et,  under  the  four-years  rule.  During  the 
pendency  ot  said  action  in  thecircuit  court 
of  Taylor  count.v,  to- wit,  on  the  1st  day  ot 
October,  1870,  tbe  plaintiffs,  by  their  at- 
torneys, filed  a  written  notice  or  state- 
ment of  profits  and  damages  claimed  by 
them  from  the  defendants,  in  the  words 
and  figures  following,  to-wit:  "James 
McCann  &  others  v.  Cyrus  Ross,  action  of 
ejectment  pending  in  the  circuit  court  of 
Taylor  county.  West  Virginia.  The  da- 
fendant  in  the  above-named  action  is  here- 
by notified  that  the  plaintiffs  therein  will, 
at  the  trial  thereof,  demand  against  the 
said  detendaiit  profits  derived  by  him  from 
the  land  in  the  declaration  mentioned  in 
said  action,  and  other  damages  donn  by 
him  to    said    land  while    in   poseesslon 
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wronKtolIy.and  aKalnnttbe  said  plalntIBB, 
from  five  years  before  the  commencement 
of  uaid  action  until  verdict  shall  be  ren- 
dered in  said  action  (or  the  plaintifls  In 
said  action,  and  the  plaintiffs  herewith 
file,  with  the  declaration  In  said  action,  a 
statement  of  said  profits  and  damages, 
which  statement  is  as  follows,  to- wit: 
For  profits  of  said  land  at  the  rate  of  f  75 
per  annum  from  the  Ist  day  of  April,  1846, 
till  the  commencement  of  said  action,  and 
at  the  same  rate  per  annnm  on,  until  ver- 
dict shall  be  rendered  in  said  action  (or 
the  use  o(  said  land,  f75.00  per  annum 
durins  thesameperiod."  Signed  by  plain- 
tiffs' attorneys.  On  the  9tb  day  of  Decem- 
ber, 1872,  said  Sarah  Hoss  and  James  Mc- 
Cann  entered  into  an  agreement  in  writ- 
ing, under  seal,  in  the  words  and  figures 
following,  to-wlt: 

"An  article  of  agreement  made  and  en- 
tered into  between  Sarah  Soss,  widow, 
and  heir  at  law  of  Cyrus  Boss,  deceased, 
and  James  McCann.  The  said  Sarah  Boss 
agrees  and  binds  herself  to  let  judgment 
go  by  default  In  a  certain  suit  now  pend- 
ing In  the  circuit  court  of  Taylor  county, 
West  Virginia,  for  a  certain  tract  or  par- 
cel of  land  lying  on  the  waters  of  Booth's 
creek,  Harrison  county.  West  Va..  adjoin- 
ing the  lands  of  James  McCann  and  C^ms 
Boss,  deceased,  supposed  to  contain  fifty 
acres.  In  which  said  Sarah  Boss  and  others 
are  defendants,  and  Jamoe  McCann  is  plain- 
tiff. James  McCann,  upon  his  part,  agrees 
and  binds  himself  to  waive  all  claim  to 
damagessnstalned  by  destruction  of  dweli- 
Ing-hoase,  timber,  etc.,  and  she  agrees  and 
binds  hersdf  to  pay  the  said  James  Mc- 
Cann all  legal  costs  and  legal  rents  on  said 
suit.  Witness  oar  hands  and  seals  this 
9th  day  of  December,  1872. 
her 
"Sakah  X  Boss.    [Seal.] 

mark 
"  Jaugs  McCann.    [Seal.] 

"Witness:   Henby  W.  Dipb. 

"John  B.  Kiqbter." 

Upon  said  agreement,  an  action  of  cove- 
nant was  brought  in  the  circuit  court  of 
Harrison  county,  to  October  rules,  1877, 
by  J  ames  McCann  against  Peter  B.  BIghter, 
the  committee  of  Sarah  Boss,  who  was 
then  insane,  claiming  f6,000  damages  on 
account  of  her  failure  to  pay  to  the  plain- 
tiff all  legal  costs  and  legal  rents  In  the 
said  suit  In  said  Indenture  mentioned. 
During  the  progress  of  the  trial  of  said  ac- 
tion of  covenant,  the  court  was  asked  to 
Instract  the  jury  as  follows,  by  the  defend- 
ant's counsel,  to- wit:  "If  the  Jury  find 
from  the  evidence  that  the  plaintiff  is  en- 
titled to  recover  for  the  rents  of  the  fifty 
acres  involved  in  the  action  of  ejectment 
referred  to  In  the  record,  they  can  only 
find  for  the  value  of  such  rents  from  five 
years  before  the  filing  of  the  claim  for  such 
rents,  October  1, 1870,  to  the  date  of  the 
agreement  on  which  this  salt  is  founded, 
December  9,  1872,  together  with  interest 
thereon ; "  which  instruction  the  court  re- 
fused to  give  to  the  Jury,  and  the  defend- 
ant excepted.  The  action  of  the  court  in 
refusing  this  instruction  Is  relied  upon  by 
the  plaintiff  in  error  as  one  of  the  errors 
for  which  the  Judgment  of  thecircnlt  court 
sboirid  be  reversed,  and  while  In  oar  view 


of  the  case  Itis  not  necessaryto  pass  npon 
the  question  raised  by  the  action  of  the 
court  with  reference  to  this  Instruction, 
yet  as  the  question  Is  raised  by  the  assign- 
ment of  errors,  we  deem  it  proper  to  give 
expression  to  our  views  upon  the  legal 
questions  raised  thereby.  Beverting  to 
the  early  history  of  the  action  of  eject- 
ment, we  find  that  in  Its  early  days  It  had 
no  other  object  but  to  recover  damages 
In  favor  of  a  lessee  against  any  person 
who  ousted  him  of  his  term ;  afterwards 
by  section  2,  c.  87,  St.  I  Gen.  IV.,  It  was 
provided,  among  other  things,  that  "the 
judge,  before  whom  such  cause  shall  come 
on  to  be  tried,  shall,  whether  the  defend- 
ant shall  appear  upon  such  trial  ornot, 
permit  the  plaintiff  on  the  trial  after  proof 
of  his  right  to  recover  possession  of  the 
whole  or  any  part  of  the  premises  men- 
tioned in  the  declaration,  to  go  Into  evi- 
dence of  the  mesne  profits  thereof,  which 
shall  or  might  have  accrued  from  the  day 
of  the  expiration  or  determination  of  the 
tenants'  Interest  in  the  same  down  to  the 
time  of  the  verdict  given  In  the  cause,  or 
to  some  preceding  day  to  be  specially  men- 
tioned therein,  and  the  jury  finding  for  the 
plaintiff  shall,  in  such  case,  give  their  ver- 
dict upon  the  whole  matter,  both  as  to 
the  recovery  of  the  whole  or  any  part  of 
the  premises,  and  also  as  to  the  amount 
of  the  damages  to  be  paid  for  such  mesne 

f)rofltB ;  the  said  act  not  to  bar  any  such 
andlord  from  bringing  trespass  for  the 
mesne  profits  toaccruefrom  the  verdict  on 
the  day  so  specified  therein  down  to  the  day 
of  the  delivery  of  possession  of  the  prem- 
ises recovered  In  ejectment."  Later  still 
said  action  was  resorted  to  mainly  for  the 
purpose  of  trying  titles,  and  the  damages 
claimed  were  merely  nominal,  but  were 
recoverable  In  a  separate  action  of  tres- 
pass for  mesne  profits.  In  a  writ  of  right, 
theCodeoflR19(volumel,p.  463,  c.  118,  $  1) 
provided  that  "  at  the  trial,  any  matter 
may  be  given  in  evidence  which  might 
have  been  specially  pleaded,  and  upon  the 
verdict,  or  In  case  of  a  demurrer,  the  like 

Judgment  shall  be  given,  and  upon  such 
udgmeut  the  like  execution  awarded  as 
In  case  of  a  writ  of  right;  and  the  party 
for  whom  Judgment  shall  be  given  shall 
recover  his  costs  of  suit,  and  the  demand- 
ant. If  he  recover  his  seisin,  may  also  re- 
cover damages,  to  be  assessed  by  the  re- 
cognitors of  assize  for  the  tenants  with- 
holding possession  of  the  tenementdemand- 
ed. "  In  a  writ  of  right,  the  damages  were 
not  demanded  by  the  court,  but  were  re- 
covered npon  the  mlse  upon  the  mere 
right.  In  the  case  of  Purcell  v.  Wilson,  4 
Orat.  28,  Judge  Baldwin.  In  delivering  the 
opinion  of  the  court,  says.  In  reference  to 
the  statute  above  quoted  from  the  Code 
of  1819:  "The  legislature  must  have  con- 
templated such  damages  as  were  recover- 
able for  a  like  wrong  In  some  other  kind  of 
action,  and,  only  nominal  damages  being. 
In  practice,  recoverable  In  ejectment  at  the 
date  of  that  statute,  the  l^slatnre  must 
have  had  In  view  the  damages  recoverable 
In  the  action  of  trespass  for  mesne  profits, 
which  embrace  the  whole  period  daring 
which  possession  of  the  land  was  withheld 
down  to  the  possession  recovered  by 
means  of  the  Judgment  in  ^ectmnnt.  but 
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wtaleb  the  set  of  limitations,  wben  plead- 
ed, lestrlctB  aa  to  the  mesne  profits  that 
accmed  prior  to  the  action  of  trespass  to 
the  period  beginning  five  years  before  that 
action."  Prevlons  to  the  6th  of  April, 
1898,  the  damages  which  could  be  recov- 
ered in  an  action  of  ejectment  in  the  state 
of  Virginia  were  merely  nominal.  See  1 
Rob.  Pr.  (Old)  pp. 460,481,  where  it  is  said : 
"If  the  ] Dry  find  for  the  plaintiff  on  the 
general  issae,  [which  is  the  plea  of  not 
gnllty,]  the  effect  of  snch  finding  is  to  de- 
clare the  defendant  gallty  of  the  trespass 
and  electment  in  the  declaration  men- 
tioned ;  in  addition  to  which  the  verdict 
assesses  nominal  damages."  It  is  some- 
times said  that  "the  forms  of  the  law  are 
the  beet  evidences  of  the  law. "  Be  that, 
howwer,  as  It  may,  in  turning  to  Robin- 
sun's  New  Forms,  (pages  178,174,)  we  find 
a  form  for  the  conditional  order  in  eject- 
ment, referring  to  Acts  1888,  p.  76,  c.  97, 
commencing  as  follows:  "This  day  came 
the  plain titt,  by  his  attorney,  and  filed  his 
declaration  against  the  defendant,  with  a 
note  from  the  said  plalntIO  to  J.  B.,  and 
an  affidavit  thereander  written,  and  also 
a  statement  showing  the  amount  of  profits 
and  other  damages,  wbich  the  plaintiff 
means  to  demand,"  etc.,  which  wonld 
seem  to  indicate  that  the  practice  then  was 
to  file  such  statement  with  the  declara- 
tion. This  court  has,  however,  decided,  in 
the  ease  of  Witten  v.  8t.  Qalr,  27  W.  Va. 
762,  that  "sach  statement  claiming  profits 
or  damages  may  be  filed  alter  the  declara- 
tion has  oeen  filed,  and  before  trial;  but, 
if  not  filed  at  tbecommencement  of  the  ac- 
tion, the  trial  court  ought  not  to  permit 
the  same  to  be  thereafter  filed,  when  doing 
so  might  operate  as  a  surprise  or  fraud 
upon  the  defendant."  In  the  ease  under 
consideration,  the  statement  of  profits 
and  damages  claimed  by  the  plaintiff  was 
not  filed  until  the  lapse  of  22  years  and 
4  months  after  the  declaration  was 
filed,  and  It  was  then  filed  in  the  county 
of  Taylor,  to  which  the  action  had  then 
been  removed.  The  action  of  the  court  in 
allowing  said  statement  to  be  filed  in  said 
county  of  Taylor  is  assigned  as  an  error 
by  counsel  for  plaintiff  in  error,  but  we  do 
not  so  regard  It,  for,  if  the  plaintiff  had  a 
right  to  file  said  statement  after  such  a 
great  lapse  of  time  at  all,  we  are  of  opin- 
ion that  it  could  be  done  in  tbe  county  of 
Taylor;  that  it  wonld  follow  the  case 
Into  said  county  as  one  of  its  incidents. 

If  the  plaintiff  In  the  action  of  covenant 
was  entitled  to  recover  any  portion  of  the 
rents  and  profits  mentioned  In  said  state- 
ment, it  oceniB  to  me  that  a  more  serious 
question  Is  raised  by  the  instruction  which 
was  asked  for  by  the  defendant,  and  re- 
fused by  the  court,  seeking  to  limit  the  re- 
covery of  such  rents  and  profits  to  a 
period  embraced  within  five  years  before 
the  filinx  of  said  claim.  Tbe  act  of  April 
8, 188S,  was  evidently  intended  as  a  substi- 
tute tor  tbe  action  of  trespass  to  which 
the  plaintiff  was  compelled  to  resort  pre- 
vious to  that  time,  in  order  tu  recover 
dama^res  for  mesne  profits.  In  the  con- 
solidated cases  of  James  River,  etc.,  Co.  v. 
Lee,  Same  v.  Wortham,  and  Same  v.  Mac- 
Farland,  reported  in  16  Grat.  481,  Judge 
MoMCDBB,  delivering  the  opinion   of   the 


court,  says:  "The  present  Code  dispenses 
with  the  necessity  of  an  action  of  trespass 
for  mesne  profits,  and  makes  the  damages 
recoverable  in  the  action  of  ejectment. "  Jbi 
the  case  of  Purcell  v.  Wilson,  4  Grat.  28, 
Judge  Baldwin,  delivering  the  opinion  of 
the  court,  says :  "As  r^ards  tbe  damages 
found  by  the  special  verdict,  the  court  is 
of  opinion  that,  as  at  common  law,  dam- 
ag^es  were  not  recoverable  In  a  writ  of 
right,  and  the  damages  aptborised  by  our 
revised  act  of  1818,  concerning  writs  of 
right,  (1  Rev.  Code,  c.  118,  5 1.  P-  464,)  are 
for  the  tenants  withholding  possession  of 
the  tenement  demanded,  the  legislature 
must  have  contemplated  such  damages  as 
were  recoverable  for  the  like  wrong  in 
some  other  kind  of  action;  and,  only  nom- 
inal damages  being  In  practice  recoverable 
in  ejectment  at  the  date  of  that  statute, 
the  legislature  must  have  bad  In  view  the 
damaares  recoverable  in  tbe  action  of  tres- 
pass for  mesne  profits,  which  embrace  tbe 
whole  period  daring  wbich  possession  of 
the  land  was  withheld  down  to  possession 
recovered  by  means  of  tbe  Judgment  in 
ejectment,  but  which  tbe  act  of  limita- 
tions, wben  pleaded,  resti  lets,  as  to  mesne 
profits  that  accrued  prior  to  the  action  of 
trespass  to  the  period  beginning  five  years 
before  that  action. "  Tbe  case  of  Witten  v. 
St.  Clair,  supra,  was  an  action  of  eject- 
ment instituted  in  this  state  against  a 
non-resident,  and,  upon  tbe  question  of  Ju- 
risdiction, Sntdbr,  J.,  delivering  the  opin- 
ion of  the  court,  says :  "  It,  therefore,  fol- 
io ws  that  while  In  this  action  the  plaintiff, 
by  service  of  process  upon  the  defendant 
outside  of  the  state,  or  by  order  of  publi- 
cation, was  entitled  to  an  absolute  and 
conclusive  Judgment  against  the  defend- 
ant, as  to  the  land,  whether  the  defendant 
appeared  and  pleaded  to  the  action  or 
not,  it  Is  clear  that  he  was  not  entitled  to 
a  Judgment  for  damages  done  to  the 
land,  without  such  appearance  by  the  de- 
fendant. In  this  action,  it  does  appear 
that  tbe  defendant  appeare<l,  and  pleaded 
generally  to  the  action;  but  It  does  not 
appear  whether  he  so  pleaded  before  or 
after  tbe  claim  for  damages  was  filed  by 
tbe  plaintiff.  If  he  pleaded  after  such 
claim  bad  been  filed,  then  his  appearance 
should  be  regarded  and  treated  as  an  ap- 
pearance to  the  whole  action,  including 
tbe  claim  for  damages,  and  in  such  case 
the  court  had  Jurisdiction  to  render  Judg- 
mentnot  only  torthe  land,  butfortbe  dam- 
ages also.  But  if,  at  tbe  time  the  defend- 
ant pleaded  to  the  action,  no  claim  or 
statement  demanding  damages  had  been 
filed,  bis  appearance  could  not  properly  be 
considered  as  an  appearance  to  an  action 
which  included  such  claim.  It,  therefore, 
seems  to  me  that,  If  the  defendant  pleads 
to  tbe  action  before  such  statement  is 
filed,  tbe  court  sbonld  not  thereafter, 
without  the  consent  of  the  defendant,  per- 
mit such  statement  or  claim  for  damages 
to  be  filed  In  the  action,  but  should  leave 
the  plaintiff  to  bis  separate  action  in  the 
proper  forum  to  recover  snch  damages. " 
This  clearly  Indicates  the  distinct  and  in- 
dependent nature  of  the  claims  asserted 
by  the  action  of  ejectment  alone,  and 
by  filing  tbe  statement  provided  for  by 
statute, and  that  a  plea  filed  to  the  action 
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of  ejectment  la  no  appearance  or  plea  to  a 
statement  of  account  filed  snbseqnently 
under  the  statute,  and  the  Justice  of  that 
decision  Is  clearly  evinced  by  the  facts  in 
the  case  under  consideration.  At  the  time 
the  defendant,  Boss,  filed  his  plea  of  not 
GHillty  in  the  year  1849,  no  a^connt  for 
rents  or  mesne  profits  had  been  filed,  and, 
no  matter  what  plea  or  defense  he  mi^bt 
have  been  able  at  that  time  to  interpose 
by  way  of  set-oD,  In  the  nature  of  perma- 
nent Improvements,  or  otherwise,  no  op- 
portunity was  afforded  him,  and  he  had 
no  notice,  that  any  such  claim  would  ever 
be  asserted,  and  not  until  over  21  yeara 
thereafter  was  such  claim  asserted,  and 
then  by  filing  It  In  another  county  to 
which  the  action  of  ejectment  bad  been 
removed.  This  conrtln  the  case  of  WItten 
V.  St.  Clalr,  supra,  further  sajs.  In  speak- 
ing of  such  sta  tement :  "  It  may  be  filed  at 
the  time  the  declaration  is  filed,  or  after- 
wards, before  the  appearance  of  the  de- 
fendant, and  before  the  trial.  Whether  it 
may  be  filed  after  the  defendant  has  ap- 
peared and  pleaded  to  the  action  is  a  mat- 
ter which  should  be  In  the  discretion  of 
the  trial  court,  to  be  reasonably  exercised 
by  it,  so  as  to  avoid  surprise  or  injustice 
to  the  defendant. " 

Under  the  circumstances  of  this  case, 
taking  into  consideration  the  great  lapse  of 
time  between  the  date  of  filing  the  plea  by 
the  defendant  and  filing  the  statement  by 
the  plaintiff,  we  do  not  think  said  state- 
ment should  have  been  filed  by  the  court, 
without  the  consent  of  the  defendant,  but 
should  have  left  the  plaintiff  to  his  sepa- 
rate action  In  the  proper  forum,  to  recov- 
er the  damages  claimed,  and,  when  said 
claim  was  asserted  by  the  plaintiff  in  a 
separate  action,  the  defendant  could  have 
pleaded  the  statute  of  limitations,  and  pre- 
vented the  plaintiff  from  recovering  for 
more  than  five  years  anterior  to  the  insti- 
tution of  such  action.  In  Tyler,  EJ.  p.  843, 
the  author  says:  "The  usual  plea  of  the 
defendant  in  the  action  for  mesne  profits 
Is  the  general  issue,  or  not  guilty,  and.  If 
the  plaintiff  declare  against  the  defendant 
for  having  taken  the  mesne  proOts  for  a 
longer  ileriod  than  Is  allowed  by  the 
statute  of  limitations,  the  defendant  may 
plead  the  statute  of  limitations,  that  Is 
to  say,  not  guilty  within  the  period  fixed 
by  the  statute  before  the  commencement 
of  the  action,  and  thereby  protect  himself 
from  all  but  the  statutory  period."  In 
the  case  of  HIU  v.  Myers,  46  Pa.  St.  16,  in 
an  opinion  which  reviews  the  authorities 
upon  the  subject  to  a  considerable  extent, 
the  court  held  that,  "In  trespass  for  mesne 
profits  after  Judgment  in  ejectment,  the 
plaintiff  can  recover  only  for  what  had 
accrued  within  six  years  previous  to  the 
commencement  of  the  action;  for  all  rents, 
Issnes,  and  profits,  accruing  previously 
thereto,  the  statute  of  limitations  is  a 
bar."  In  the  case  of  Budd  v.  Walker,  9 
Bnrb.  498,  the  court  held  "that,  on  a  sug- 
gestion for  mesne  profits  after  a  recovery 
In  ejectment,  the  plaintiff  can  only  recover 
for  the  six  years  next  before  the  filing  of 
the  suggestion;  he  cannot  elect  the  six 
years  next  succeeding  the  commencement 
of  the  ejectment  suit."  Wrlles,  J.,  in  de- 
livering the  opinion  of  the  court,  says: 


"But,  to  return  to  the  real  question  before 
as,  we  are  clear  that  the  six  years'  limita- 
tion In  question  terminates,  or  must  be 
next  before,  the  filing  of  the  suggestion  for 
mesne  profits ;  that  is,  the  time  when  the 
plaintiff  put  himself  in  motion  with  a  view 
to  obtain  the  object  he  seeks, "etc.  The 
Bevised  Statutes  of  New  York  in  existence 
and  force  when  this  decision  was  rendered 
provided  (Tolume  2,  p.  810,  §  44)  that,  "in- 
stead of  the  action  of  trespass  for  mesne 
profits  heretofore  used,  the  plaintiff,  seek- 
ing to  recover  such  damages,  shall,  within 
one  year  after  the  docketing  of  the  Judg- 
ment, make  and  file  a  suggestion  of  such 
claim,  which  shall  be  entered  with  tlie  pro- 
ceedings thereon  upon  the  record  of  such 
Judgment,  or  be  attached  thereto  as  a 
continuation  of  the  same. "  This  proceed- 
ing. It  will  be  perceived,  beara  some  an- 
alogy to  the  proceedings  prescribed  by 
our  Code.  Here,  a  sta  tement  of  the  profits 
and  other  damages,  which  tlie  plaintiff 
means  to  demand,  is  filed  with  thedeclara- 
tion ;  there,  a  suggestion  Is  attached  to 
or  filed  with  the  record  after  the  Judgment 
In  ejectment;  but.  In  both  InstanceH,  (to 
usethelanguageof  Judge  Welles:)  "The 
time  when  the  plaintilf  puts  lilmself  In 
motion,  with  a  view  to  obtain  the  objet-t 
he  seeks.  Is  when  the  statement  or  snKges- 
tion  is  filed;"  and,  until  that  is  flled.it 
cannot  be  known  that  the  plaintiff  Intends 
to  assert  a  claim  for  profits  or  damages. 
It  would  hardly  be  Just  or  fair  to  the  de- 
fendant to  hold  that,  when  such  state- 
ment Is  filed,  although  it  may  have  been 
delayed  (as  in  this  instance)  for  many 
years.  It  relates  back  to  the  instJtation  of 
the  ejectment  suit,  because  the  claim  thus 
asserted  may  be  pleaded  to  and  controvert- 
ed, and,  such  bebig  the  case,  the  defendant 
should  not  be  deprived,  by  the  plaintiff's 
delays  and  laches,  from  making  hta  de- 
fense before  his  witnesses  have  died  or  re- 
moved, or  the  facts  and  circumstances 
have  been  forgotten.  But,  as  before  stat- 
ed, the  plaintiff,  James  McCann,  in  Octo- 
ber, 1877,  brought  an  action  of  covenant. 
In  the  circuit  court  of  Harrison  county, 
against  Peter  B.  BIghter,  the  committee 
of  said  Sarah  Boss,  who  was  then  Insane, 
(and  her  husband,  Cyrus  Boss,  then  ap- 
pears to  have  been  dead  forseveral  years.) 
claiming  f6,000  damages,  on  accoant  of 
her  failure  to  pay  all  legal  costs  and  i^al 
rents  In  said  suit,  meaning  the  action  of 
ejectment  aforesaid,  which  suit  was  pred- 
icated npon  the  article  of  agreement  be- 
tween James  McCann  and  Sarah  Boss, 
hereinbefore  set  forth.  The  only  plea  filed 
by  the  defendant  was  the  plea  of  non  est 
tkctam.  The  case  was  presented  to  a 
Jury,  and  resulted  in  a  verdlctforthe  plain- 
tiff of  $8,870.88.  The  defendant  mov«>d  iu 
arrest  of  Judgment,  and  asked  the  court 
to  set  aside  the  verdict  of  the  Jury,  and 
grant  a  new  trial  to  the  defendant,  npon 
the  ground  that  the  court  erred  in  refusing 
to  give  the  Jury  an  Instruction  prayed  for 
by  the  defendant,  (which  was  the  one 
hereinbefore  quoted,)  and  because  the  ver- 
dict was  contrary  to  the  law  and  the  evi- 
dence, which  motion  the  court  overruled, 
and  rendered  Judgment  on  said  verdict, 
and  for  costs,  and  the  defendant  excepted, 
and  it  appears  from  the  bill  of  exceptlona 
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taken  tbst  the  plaintiff  gave  In  evidence 
to  the  Jury  eaid  agreement  between  James 
McCann  and  Sarah  Rose,  also  the  record 
of  said  eiectmeot 'cause  from  which  the 
facts  appear  which  hare  heretofore  been 
stated ;  and  It  farther  appears  that,  on 
the  Ist  day  of  March,  1878,  the  following 
order  was  made  in  said  ejectment  case, 
to- wit:  "For  more  than  four  years  there 
has  been  no  order  or  proceeding  in  this  ac- 
tion only  to  continue  it,  and  therefore  this 
action  is  stmck  from  the  docket. " 

The  plaintiff  also  proved  that  Qyrus 
Boss,  the  defendant  In  said  action  of  <^ect- 
ment,  bad  possession  of  tbe  50  acres  of  land 
in  controversy,  from  and  dnring  the  year 
1846  notil  his  death  in  March,  1878,  nnder 
said  agreement,  and  that  tbe  rental  valne 
or  said  land  was  900  per  annum,  dnring  all 
that  time.  Conld  the  legal  rents  and  costs 
which  said  Sarah  Ross  agreed  to  pay  be 
ascertained  and  recovered  in  Sdld  action 
of  covenant?  In  asserting  his  claim  for 
said  rents  and  profits,  the  said  Jamca 
McCann  might  have  resorted  to  a  sepa- 
rate action,  but  he  made  his  election  to 
gnrsne  the  remedy  prescribed  by  statute 
y  filing  bis  statement  in  said  ejectment 
suit,  and  the  covenant  of  Sarah  Ross  was 
to  pay  all  legal  costs  and  legal  rents  in 
said  suit,— that  is,  to  be  ascertained  there- 
in,— and  the  plaintiff  was  to  take  Jndg- 
roent  in  said  ejectment  suit  by  default. 
How,  then,  should  tbe  plaintiff  have  pro- 
ceeded to  ascertain  what  were  the  legal 
rents  in  said  suit?  Oar  statute  is  plain 
ana  positive,  pointing  out  dearly  the 
manner  in  which  sncb  damages  shall  be 
assessed ;  that  is,  damages  tor  mesne  prof- 
its of  tbe  land.  Section  81,  c.  90,  of  the 
Code  says :  "  If  there  be  no  issue  of  fact 
tried  In  tbe  cause,  and  Judgment  is  to  be 
rendered  for  the  plaintlB  on  demurrer,  de- 
fault, or  otherwise,  the  said  damages 
shall  be  assessed  by  tbe  court,  unless 
either  party  shall  move  to  have  them  as- 
eoMod  by  a  Jury,  or  tbe  court  shall  think 
proper  to  have  them  so  assessed,  in 
whiota  case  a  Jary  shall  be  impaneled  to 
assesd  them ; "  but  instead  of  proceeding  in 
this  manner,  when  said  Sarah  Ross  made 
no  fnrtber  defense,  the  case  was  allowed 
to  be  stricken  from  tbe  docket  under  the 
fonr-years  rule,  without  taking  any  steps 
in  said  action  of  ejectment  to  ascertain  "  the 
legal  rents  in  said  suit,"  or  any  Judgment 
for  costs,  and  havln  g  failed  to  ascertain 
tbe  value  of  said  rents  in  tbe  mode  pre> 
scribed  by  statute,  I  am  clearly  of  opinion 
they  conld  not  be  ascertained  In  this  ac- 
tion of  covenant.  The  courae  tbe  plaintiff 
elected  to  pursue  for  the  recovery  of  said 
rents  and  profits,  in  said  action  of  eject- 
ment, is  a  statutory  proceeding,  and  un- 
der the  mle  mnst  be  construed  strictly, 
and  instead  of  doing  this  the  plaintiff  seems 
to  have  abandoned  his  case,  and  did  not 
even  take  Judgment  by  default.  There 
was  no  finding  by  a  Jury.     The  damages 

were  not  assessed  by  the  court,  and 
neither  party  moved  to  have  them  as- 
sessed by  a  Jury,  and  the  court  does  not 
appear  to  have  thought  proper  to  have 
them  so  asspssed,  so  that  the  legal  rents 

were  not  ascertained  in  said  suit,  in  any 
manner  contemplated  by  the  statute,  or 
otherwise.    That   was,    however,   what 


Sarah  Ross  agreed  to  pay  the  legal  rents 
on  (In)  said  suit,  (to  be  ascertained;)  that 
is,  what  a  Jury  impaneled  therein  might 
have  ascertained,  or  the  court  may  have 
assessed  in  said  suit,  and  what  might  have 
been  thus  ascertained  we  know  not.  We 
do  know  what  a  Jury  impaneled  in  an- 
other  and  different  case  has  ascertained, 
but  we  cannot  say  that  a  Jury  impaneled 
several  years  before  in  the  action  of  eject- 
ment  In  the  lite- time  of  said  Cyrus  Ross, 
or  before  said  Sarah  Ross  became  insane, 
or  even  afterwards,  would  have  ascer- 
tained the  same  amount  of  rents  and  prof- 
its as  was  ascertained  by  the  Jury  in  this 
action  of  covenant.  The  action  of  eject- 
ment continued  pending  in  Taylor  county 
until  the  Ist  of  March,  1878,  and  this  ac- 
tion of  covenant  appears  to  have  been 
brought  to  October  rules,  1877, so  that  the 
plaintiff,  if  he  had  been  so  disposed,  could 
have  asked  the  circuit  court  of  Taylor  to 
assess  tbe  damages,  or  impanel  a  Jury  to 
do  so,  at  tbe  time  he  brought  his  action 
of  covenant,  and  that,  we  think,  is  the 
only  way  said  rents  and  profits  could  be 
legally  ascertained.  In  the  case  of  James 
River,  etc.,  Co.  v.  Lee,  Same  v.  Wortbam, 
and  Same  v.  MacFariand,  16  Grat.  483,  MoN- 
CDRK,  J.,  says:  "Certainly,  if  such  a  state- 
ment be  filed,  an  order  of  inquiry  of  damages 
would  be  necessary.  Code,  c.  00,  §  81.  And 
so,  also,  is  such  an  order  necessary,  though 
no  such  statement  be  filed,  if  tbe  right  or 
title  uf  the  plaintiff  expired  after  tbe  com- 
mencement of  the  suit,  in  which  case,  the 
law  provides  that  'Judgment  shall  be  en- 
tered for  his  damages  sustained  from  the 
withholding  of  the  premises  by  the  defend- 
ant, and,  as  to  tbe  premises  claimed,  the 
Jodgmoit  shall  be  that  the  defendant  go 
thereof  without  day.'  Id.  $28.  In  the  lat- 
ter case,  the  plaintiff  is  certainly  entitled 
to  bis  costs,  and  the  mode  of  recovering 
them  is  by  continuing  the  prosecution  of 
the  suit  for  the  damages."  We  think  the 
court  below  committed  an  error  In  allow- 
ing the  value  of  the  rents  to  be  ascertained 
by  a  Jury  Impaneled  in  said  action  of  cov- 
enant. For  these  reasons,  the  Jodgmeiit 
complained  of  must  be  reversed. 

Lucas,  P.,  concurs.    Holt,  J.,  absent. 

Brannon,  J.  I  cannot  assent  to  all  that 
is  contained  In  the  foregoing  opinion.  I 
would  reverse,  because  the  amount  found 
is  too  great,  for  reasons  which  it  would 
answer  no  purpose  to  state;  but  I  am  ot 
tbe  opinion  that  in  this  action  of  cove- 
nant, based  on  the  instrument  In  the  decla- 
ration mentioned,  a  recovery  can  be  bad, 
and  that  plaintiff  is  not  confined  to  pro- 
ceedings in  the  action  of  ejectment  to  re- 
cover the  rent. 


ScHAtjpp  et  al.  V.  Hdkill. 
{Supremt  Court  cf  Appeals  of  West  Vl/rgtnia. 

On.  LbABI— FORFBITUKS — Casobix^tiov. 
1.  F.,haviDK  given  one  "oillease"  to  H.,  after- 
wards gave  anotner  "oil  lease"  to  B.,  of  the  same 
property,  on  which  was  indorsed,  before  ezeca- 
tion :  ''This  lease  to  be  taken  snojeot  to  the  E. 
M.  Hnkill  lease. "  Held,  the  second  lease  is  not 
an  unequivocal  declaration  of  forfeltaie  of  the 
first  lease. 
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a.  The  lint  lease  hBTliig,  by  mistake,  been 
handed  back  to  the  lessor  to  be  canceled,  held, 
the  above  Indorsement  saves  to  H.  his  rijfht,  iz 
any,  to  have  snoh  mistake  oorreoled. 
{SyUabui  bu  the  Court.) 

Error  and  Bupersedeaa  to  eireolt  court, 
Monongalia  county. 

Okey  JobDaoD,  W.  P.  Hubbard,  and 
Keck  A  Sod,  for  plain titt  in  error.  Berk- 
abtre  &  Stuivrisa,  Cox  &  Baker,  Jamea 
Bradin,  and  AUted  c^a/dicA//,  for  defendants 
In  error. 

Holt,  J.  Thi«  was  a  writ  In  nnlawfnl 
entry  and  detainer  brought  in  the  circuit 
court  of  Monongalia  county,  on  the  8th 
day  of  May,  1890,  by  Conrad  A.  Schaupp 
and  other*),  plalntltta  below,  and  defend- 
ants in  error,  against  Edwin  M.HnkUl,  de- 
fendant below,  and  plaintlft  in  error,  to 
recover  from  Huklll  the  possession,  for 
the  purpose  of  drilling  and  operating  for 
petroleum  and  gas,  of  a  certain  tract  of 
land  containing  by  estimation  460  acres 
situate  in  Clay  district,  Monongalia  coun- 
ty, W.  Va.,  adjoining  and  bounded  by 
the  lands  of  M.  B.  Jones  and  others,  being 
the  same  land  upon  which  Andrew  M. 
Fox  now  resides,  and  the  same  which,  by 
deed  of  lease,  bearing  date  the  2d  day  of 
May,  1889,  was  leased  by  the  said  Andrew 
M.  Fox  to  the  said  Conrad  A.  Schaupp, 
tor  the  purpose  ol  drilling  and  operating 
for  petroleum  and  gas,  for  and  during  the 
term  of  20  years  from  the  date  of  said 
lease,  and  as  much  longer  as  oil  and  gas 
are  found  in  paying  quantities;  complain- 
ing that  Huklll  is  in  possession  oif  the 
land,  and  unlawfully  withholds  from 
plaintiffs  the  possession  for  the  purpose, 
and  to  the  extent,  aforesaid.  On  the  19th 
day  of  June,  1890,  defendant,  Huklll,  ap- 
peared by  bis  attorneys,  and  moved  the 
court  to  quash  tbe  summons,  and  the  mo- 
tion was  overruled,  and  thereupon  the  de- 
fendant entored  the  plea  of  not  guilty,  and 
issue  was  Joined.  Defendant,  Huklll, 
claimed  under  an  older  lease  from  the 
same  lessor,  Andrew  M.  Fox,  dated  No- 
vember 6. 1885,  for  20  years,  but  (or  oil 
alone.  A  Jury  was  impaneled,  and  sworn 
to  try  this  issue.  To  rulings  of  the  court 
made  during  the  progress  of  the  trial,  de- 
fendant, Huklll,  took  three  bills  of  excep- 
tion, and  plaintiffs  Schaupp  et  al.,  one. 
After  the  evidence  was  all  In  on  both  sides, 
plalntiflS  below  demurred  thereto,  and  de- 
fendant, by  order  of  the  court,  joined  In 
tbe  demurrer.  Whereupon,  it  was  told 
to  the  ]ui7  that  they  should  inquire 
whether  tbe  defendant.  Uukill,  unlawfully 
withholds  from  the  plaintiffs  the  posses- 
sion of  the  premises  described  In  the  war- 
rant, for  the  purpose  of  operating  there- 
on for  petroleum  and  gas.  under  the  lease 
therein  described,-  from  Andrew  M.  Fox 
and  wife  to  C.  A.  Schaupp,  In  case  judg- 
ment should  oe  given  for  the  plaintiffs  on 
said  evidence.  Thereupon,  the  jury  re- 
turned this  verdict:  "  We,  the  jury,  if  the 
court  be  of  opinion  that  the  law  is  for  the 
plaint.itia  on  the  demurrer  to  the  evidence, 
Onrt  that  the  defendant  unlawfully  with- 
holds from  the  plaintiffs  the  premises  de- 
scribed in  tbe  warrant,  lor  the  purpose  of 
drilling  and  operating  thereon  (or  petrole- 
um and  gas,  and.  If  tbe  court  shall  be  of 


opinion  that  tbe  l&w  is  (br  tbe  (Mendant 
on  tbe  demurrer  to  the  evidence,  then  w« 
find  tor  tbe  defendant. "  On  the  24th  day 
of  Juno,  1880,  the  circait  court  overroled 
defendant's  motion  for  a  new  trial,  and 
motion  in  arrest  of  Judgment,  and,  on  tbe 
demurrer  to  the  evidence,  gave  Judgment 
for  plaintiff  as  follows:  "It  seems  to  tbe 
court  that  the  matter  shown  in  evidence 
is  sufficient  to  maintain  the  issue  on  the 
part  of  tbe  plalntitbi.  Thereupon,  it  is 
considered  that  the  plaintiffs  recover  from 
the  defendant,  E.  M.  Huklll,  the  possession 
of  the  premises  described  in  the  summons 
in  this  case,  for  the  purpose  of  operating 
thereon  for  oil  and  gas,  under  tbe  lease 
therein  described,  from  A.  M.  Fox  and 
wife  to  C.  A.  Schaupp. "  And,  on  writ  of 
error  and  auperaedeaa  to  this  Judgment, 
the  cause  is  now  here  to  be  reviewed.  Tbe 
facts,  in  the  main,  appear  by  written  in- 
struments. There  are  a  few.  however,  to 
be  determined  from  verbal  testimony,  by 
the  rule  applicable  to  demurrers  to  evi- 
dence. On  the  6th  of  November,  1886,  A. 
M.  Fox,  the  lessor,  was  tbe  owner  in  fee  of 
the  460  acres  of  land  in  dispute,  situate  in 
Clay  district,  Monongalia  county,  sub- 
ject to  the  life-estate  of  Nancy  Fox,  wid- 
ow of  Martin  Fox,  deceased,  in  S03JK  acres, 
part  thereof.  A.  M.  Fox,  by  his  deed  of 
that  date,  and  which,  for  brevity,  we  may 
call  an  "oil  lease,  "leased  his  land  of  450 
acres  to  E.  M.  HukiU  &  Co.,  for  the  term  of 
20  years,  for  the  sole  and  only  purpose  ut 
developing,  drilling  for,  and  producing 
petroleum  or  carbon  oil.  This  was  called 
thCE.  M.  Hnkill  Lease."  It  excepted  16 
acres  immediately  surrounding  tbe  bouse 
and  orchard,  to  the  extent  that  It  was 
not  to  be  drilled  upon  without  tbe  writ- 
ten consent  of  A.  M.  Fox,  E.  M.  UaklU  & 
Co.  to  deliver  one-eighth  of  the  crude  oil. 
Fox  furnishing  tankage.  Fox  was  to  use 
and  enjoy  the  premises  for  tillage,  except 
sueb  parts  as  were  necessary  for  roads 
and  devdopment  purposes.  The  lessees 
were  to  commence  within  nine  months,  or 
thereafter  pay  Fox  $18.  per  month,  until 
the  work  was  commenced;  and  a  failure 
to  do  one  or  the  other  was  to  work  an 
absolnte  forfeiture.  On  the  16tb  of  No- 
vember, 1886,  Huklll  paid  Fox  954,  which 
Fox  receipted  for  as  in  full  of  rental  to  Ctb 
November.  1886.  On  the  7th  of  March, 
1888,  E.  M.  Huklll,  by  mistake,  sent  this 
lease  back  to  Fox,  who,  by  writing  under 
seal,  accepted  its  return,  and  agreed  that 
the  same  might  be  canceled,  as  of  6th  De- 
cember, 1886.  This  lease  thus  remained  In 
the  hands  of  Fox  from  the  7tb  of  March, 
1888,  until  the  20tb  of  May,  1889,  when  it 
was  returned  to  Uukill,  as  having  been 
given  up  by  mistake.  During  this  time, 
these  lessees  did  not  commence  operations, 
and  paid  no  rent.  While  Fox  held  the 
lease  thus  given  up,  he  was  advised  that 
the  mere  banding  back  of  the  lease,  with- 
out any  writing  from  HukiU.  was  not 
sufficient  to  put  an  end  to  it ;  but,  to  use 
Fox's  expression,  "it  might  come  to  lite 
again."  On  the  2d  day  of  May,  1888,  the 
plaintiff  below,  O.  A.  Schaupp.  applied  to 
Fox  for  an  "  oil  lease  "  of  the  same  land  on 
which  he.  Fox,  was  then  living,  and  has 
lived  during  all  this  time.  Fox  showed 
Schaupp  the  Huklll  lease,  told  him  tliat  it 
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bad  been  retanttid  to  him  through  Gar- 
rard, Hoklll's  agent,  and  that  ne  had 
Blgned  the  receipt  above  mentioned.  So, 
Fox  at  length  agreed  to  give  ^chaupp 
a  lease  for  the  terin  o(  20  years  (or  petrole- 
am  and  gas,  subject  to  the  E.  M.  HukiU 
lease.  The  lease  was  executed  by  Fox 
and  wile  and  by  Schanpp,  in  duplicate, 
wltb  an  indorsement  written  on  the  bacit 
by  Scfaanpp  before  execution,  and  made 
and  Intended  to  be  a  patt  of  the  instru- 
ment: "This  lease  is  to  be  tal:en,  subject 
to  the  E.  M.  Hulilll  lease."  There  was 
bat  one  Hultill  lease,  the  one  executed  to 
E.  M.  UakiU  &  Co.,  which  is  as  follows: 
"Duplicate  copy  ol  lease.  This  agree- 
ment made  and  entered  into  this  2d  day  of 
May,  A.  D.  1889,  by  and  ttetween  A.  M. 
Fox,  of  Clay  district,  of  the  county  of 
Monongalia,  and  state  of  West  Va.,  of 
the  first  part,  and  C.  A.  Schaupp,  of  Ren- 
fren  city,  and  state  of  Pennsylvania,  of 
the  second  part,  witnessetb:  That  the 
said  party  of  the  first  part,  for  the  consid- 
eration of  the  covenants  and  agn^ment 
hereinafter  mentioned,  has  granted,  de- 
mised, and  let  unto  the  party  of  the  second 
part,  bis  beirs  or  assigns,  for  the  purpose, 
and  with  the  exclusive  right,  of  drilling 
and  operating  for  petroleum  and  gas,  all 
that  certain  tract  of  land  situated  in 
Clay  township,  Monongalia  county,  and 
state  of  West  Va.,  and  bounded  and  de- 
scribed as  follows,  to-wlt:  North,  by 
lands  of  Sarah  Ajin  Cordray;  east,  by 
lands  of  A.  J.  Morris;  south,  by  lands  of 
Daniel  Michael's  beirs ;  west,  by  lands  of 
Eugene  Moore.  It  being  the  same  farm  on 
wbicb  said  first  party  now  resides,  con- 
taining [4a01  acres,  reserving acres 

aronnd  the  buildings  upon  which  no  well 
shall  be  drilled.  The  party  of  the  second 
part,  bis  heirs  or  assigns,  tu  have  and  to 
hold  the  above-described  premises, for  and 
daring  the  term  of  twenty  years  from  the 
date  hereof,  and  as  much  longer  as  oil  or 
gas  is  found  In  paying  quantities  thereon, 
or  as  long  as  the  rental  thereon  is  paid. 
The  said  party  of  the  second  part,  in  con- 
sideration of  the  said  grant  and  demise, 
agree  to  give  to  the  party  ot  the  first 
part,  the  full  equal  one-eighth  part  of  all 
tbe  petroleum  obtained  br  produced  on 
the  premises  herein  leased,  and  to  deliver 
tbe  same  In  tanks  or  pipe-lines.  It  is  fur- 
ther agreed  that,  if  gas  Is  found  in  paying 
quantities,  tbe  consideration  in  full  to 
tba  party  of  the  first  part,  Instead  of  the 
royalty,  shall  be  200  dollars  per  annum 
for  tbe  gas  from  each  well,  when  market- 
ed. Tbe  party  of  the  first  part  grants  the 
further  privilege  to  tbe  party  of  the  sec- 
ond part  of  using  sufiicient  water  from  tbe 
premises  herein  leased,  necessary  to  the 
operation  thereon,  the  right  of  way  over 
said  premises,  together  with  tbe  right  to 
lay  pipes  to  convey  oil  or  gas  from  this  or 
other  property  u(  party  of  the  second 
part,  tbe  right  to  remove  any  machinery 
'or  fixtures  placed  on  said  premises  by  the 
party  of  the  second  part.  The  test-wells 
shall  be  located  in  the  hollows,  or  at  such 
places  as  to  do  no  unnecessary  damage, 
and  any  damage  done  to  growing  crops 
by  tbe  operations  of  tbesecond  party  shall 
be  paid  for  by  the  said  second  party. 
Operations  on  the  abo re-described  prem- 


ises shall  be  commenced  in  six  months 
from  tbe  date  hereof,  and,  In  case  of  fail- 
ure  to  complete  one  well  within  such  time, 
the  party  of  the  second  part  agree  to  pay 
to  the  party  of  the  first  part,  for  such  de- 
lay, a  yearly  rental  of per  acre  from 

the  time  of  completing  such  well,  as  above 

specified,  payable  by  deposit  nt  the , 

or  directly  to  tbe  party  of  the  first  part. 
And  the  party  of  tbe  first  part  agi-ee  to 
accept  such  sum  as  full  payment  for  such 
delay  until  a  well  shall  be  completed,  and 
a  failure  to  complete  a  well,  or  to  make 
such  payment,  as  above  mentioned,  ren- 
ders this  lease  null  and  void,  and  to  re- 
main without  effect  between  the  parties 
hereto.  Said  second  party  is  to  pay  said 
flret  party  f20  per  month,  until  work  Is 
commenced  on  said  premises,  all  pay- 
ments to  cease  at  the  commencement  of 
said  lease,  and  one  well  completed.  It  is. 
understood  between  the  parties  to  this 
agreement  that  ail  conditions  between  the 
parties  hereunto  shall  extend  to  the  heirs, 
executors,  and  assigns.  In  witness  where- 
of, we,  the  said  parties  of  the  first  and 
eer.oud  parts,  hereunto  set  out  hands  and 
seals,  the  day  and  year  first -above  writ- 
ten. A.  M.  Fox.  [L.  8.1  C.  A.  Fox.  [l.  8.] 
C.  A.  Schaupp.  [l,.  s.j  Witness:  L.  M. 
Fox. "  Indorsed  on  tbe  back  of  said  lease 
are  these  words:  "This  lease  is  to  be  taken 
Bubj>H:t  to  the  E.  M.  Huklll  lease. " 

Much  testimony  was  taken  to  show  how 
each  party  understood  the  Indorsement, 
Schaupp  claiming  that  be  was  to  stand  be- 
tween Pox  and  Huklll,  if  Huklll  brought 
any  suit  about  it;  Fox  claiming  that.  If 
Huklll  claimed  bis  lease,  then  Schaupp  was 
to  give  this  one  up.  This,  we  think,  was 
not  competent  evidence.  On  the  next 
day,  after  the  execution  of  the  Schaupp 
lease,  vis..  May  3, 188»,  Fox  met  E.  M.  Hu- 
klll, for  tbe  first  time,  the  matter,  up  to 
that  point,  having  been  carried  on  for  the 
Hukills  by  Garrard,  the  agent.  E.  M.  Hu- 
klll saw  the  Schaupp  lease,  explained  to 
Fox  how  his  (HuklH's)  lease  had  been  sent 
back  to  oe  given  up  by  mistake  arising 
from  confusion  of  names,  convinced  Fox 
thai  it  was  done  by  mistake,  at  any  rate. 
Fox  handed  back  to  him  his  lease.  Huklll 
paid  Fox,  May  20,  188d,  $558,  for  which 
Fox  receipted  as  In  full  for  rental  on  oU 
lease  to  June  6, 1K89.  On  September  1ft, 
1889,  be  gave  Huklll  a  receipt,  agreeing  to 
accept  bis  rental  quarterly,  and  for  $S4, 
hi  full  of  rental  on  an  oil  lease  to  Septem- 
ber 6, 1889,  and  on  December  3, 1889,  gave 
Huklll  a  receipt  for  154.  in  full  for  rental  on 
oil  lease  to  December  6, 1889.  On  the  I3th 
of  November,  1889,  George  P.  Huklll,  th« 
other  part  owner  or  partner  assigned  to 
defendant  below,  B.  M.  Huklll,  all  his  in- 
terest in  various  leases,  this  one  among 
them.  Fox  gave  Huklll  possession,  who 
commenced  his  operation  on  the  land  last 
of  October,  or  first  of  November,  1889. 
Schaupp  attempted  to  make  the  monthly 
payments  of  $20  as  they  fell  dueou  his 
lease,  up  to  some  time  in  the  early  part  ot 
November,  1889,  when  he  also  attempted 
to  commence  operations  on  the  land,  but 
was  stopped  by  HukiU,  who  was  then  In 
possession.  Fox  constantly  declined  to  re- 
ceive any  and  all  money  tendered  by 
Schaupp,  or  in  any  way  to  recogn'S3  bim 


Digitized  by 


Google 


504 


80UTHEASTERK  SEFOBT£B,  Vol.  12. 


(W.V«. 


as  hts  tenant,  or  bis  lease  as  of  any  Ta- 
Udity,  after  he  hud  returned  to  Hnkill  his 
lease.  Nancy  Fox,  the  widow  of  Martin 
Fox,  deceased,  tt  appears,  was  the  lite-ten- 
ant of  808%  acres,  part  of  the  450  acres,  and 
by  deed,  dated  April  15, 1»90,  granted  to 
Schaupp  et  al.  the  exclusive  right  to  drill 
and  operate  thereon  for  oil  and  gas,  the 
royalties  to  be  paid  to  A.  M.  Fox.  Where 
the  SOaX  acres  lie  with  reference  to  HukiU's 
drilling  does  not  appear.  On  the  8tli  of 
May,  1890,  this  suit  was  brought,  and  on 
the  17th  day  of  June,  1890,  Nancy  Fox  exe- 
cuted to  Hiikill  an  Instrument,  under  seal, 
giving  her  consent  and  license  to  HuktU 
to  enter  upon  the  303<^  acres,  to  develop 
the  same  tor  oil,  and  pay  the  royalties  to 
A.  M.  Fox.  Hukill  stopped  work  in  May, 
1800,  by  order  made  in  a  suit  for  Injnnc- 
tion.  Who  were  parties  plalntlft  does  not 
appear.  The  clause  ot  forfeiture  in  Fox's 
lease  to  Hnkill  was  put  there  for  the  bene- 
fit of  Fox,  the  landlord,  and  it  was  for 
him,  at  the  least,  to  manifest,  in  some  un- 
equivocal way,  his  purpose,  to  avail  him- 
self thereof,  and  terminate  the  tenancy. 
On  behalf  ot  Schanpp,  it  is  contended  that 
Fox  did  thus  manifest  such  intention  to 
treat  the  Hnkill  lease  as  forfeited,  by  exe- 
cuting to  Schanpp  the  lease  of  2d  May, 
1889,  and  that  the  words  "to  be  taken  sub- 
ject to  the  E.  M.  Hukill  lease, "  when  given 
their  proper  meaning  and  legal  effect,  do 
not  weaken  or  destroy  the  indication  ot 
such  purpose;  thut  Fox  merely  Intended 
thereby  to  get  rid  of  his  implied  warranty 
ot  title,  and  of  right  of  possession ;  that  it 
operated  Only  as  a  covenant  of  Indemnity 
for  the  protection  of  Fox  against  the  Hu- 
kill lease,  citing  Moore's  Appeal.  88  Fa. 
St.  450,  and  Samuel  v.  Peyton,  Id. 4«5;  that 
we  give  the  true  meaning  and  full  scope 
thereof,  by  holding  it  to  mean  that 
Schaupp  was  to  take  his  lease  at  his  own 
risk,  and  must  lie  at  the  expense  ot  what- 
ever litigation  may  arise  from  the  prior 
lease  to  Hukill.  On  behalf  of  Hukill,  it  is 
claimed  that,  by  use  of  the  words  "  This 
lease  is  to  be  taken  subject  to  the  E.  M.  Hu- 
kill lease, "  the  parties  used  terms  well  un- 
derstood In  law,  which  have  the  effect  to 
carve  out  the  first  term  before  the  second 
can  commence,  and  Cluflin  v.  Foley,  22  W. 
Ta.  484:  Tate  v.  Liggat,  2  Leigh,  84;  and 
other  cases  are  cited.  In  this  case,  we 
should  exclude  the  verbal  declarations  of- 
the  parties  made  at  the  time,  and  their  dec- 
larations on  the  witness  stand,  of  what 
they  meant,  and  pat  ourselves  as  near  as 
may  be  in  the  place  ot  the  contracting 
parties,  take  Into  consideration  the  sub- 
ject-matter, and  the  situation  ot  the  par- 
ties, and  then  give  the  words  ot  the  con- 
tract, read  as  a  whole  by  the  light  of  the 
surrounding  circumstances,  a  fair  and 
common-sense  interpretation.  The  Hu- 
kill lease  had  been  made  on  the  6th  day 
ot  Novenioer,  1885.  On  15th  day  of  No 
vember,  1880,  $54,  In  full  of  rental  to  6th 
November,  18S6,  bad  been  paid.  On  the 
7th  ot  March,  1886,  by  mistake  ot  Hukill, 
it  was  given  up  to  becanceled,  who  signed 
nothing,  bat  Fox  gave  his  receipt,  under 
seal,  agreeing  that  it  might  be  canceled  as 
of  6th  December,  1886.  In  the  mean  time, 
Fox  took  legal  advice  on  the  subject,  and 
was  told  that  the  lease  might  not  be  dead, 


or  **  might  come  to  life  again.  *  On  tbe  8d 
day  of  May,  1889,  Schaupp  applied  for  a 
lease.  Fox  had  preserved  the  Hukill  lease; 
read  it  himself;  showed  it  to  Schanpp; 
gave  Schaupp  his  lease  of  2d  May,  1889,  in- 
sisting and  requiring  that  it  should  be 
taken,  subject  to  the  Hukill  lease,  and  be 
so  expressed  as  a  part  of  It.  This  Schaupp 
did  by  indorsing  on  the  lease,  before  execu- 
tion:' "This  lease  is  to  be  taken,  subject 
to  the  E.  M.  HtikUl  lease." 

The  subject  ot  the  contract  was  an  oil 
lease,  and  Fox  being  anxious  to  have  his 
land  developed  tor  oil  was  disposed  to 
take  all  chances,  seeming  not  to  be  able 
to  develop  it  himself.  But  he  had  been 
told  that  the  HuklU  lease  might  come  to 
life,  not  having  been  surrendered  by  deed 
or  writing  ot  any  kind.  So,  at  that  stage, 
when  it  was  his  to  say,  because  it  was  bis 
to  give,  on  bis  own  terms,  he  manifested  a 
purpose  not  to  treat  as  forfeited,  but  rath- 
er to  keep  unimpaired,  by  any  act  of  his, 
all  rights  or  Interests  Hukill  might  have 
in  tbe  Instrument  thus  given  up.  Tbe 
right  of  Hukill  to  have  it  given  back,  as 
given  np  by  mistake,  was  neither  known 
nor  thought  ot,  but  it  happened  tnbe  none 
the  less  provided  for.  Plainly,  he  intended 
to  preserve  unimpaired  all  ot  HakUI's 
rights,  legal  or  equitable,  whether  tbey 
were  known  bybim  or  not;  HukiU's  right 
to  some  manifestation  ot  intent  to  treat 
his  lease  as  forfeited ;  his  right  to  have  his 
lease  given  back  because  given  up  by  inno- 
cent mistake.  So,  no  doubt,  he  also  in- 
tended to  preserve  and  retain  his  own 
rights,  if  any,  under  that  instrument.  If, 
by  any  means,  it  should  be  brought  to  lite 
against  him,  it  should  also  have  life  for 
him,  and  to  keep  In  bis  own  bands  the 
right  to  back  rent,  and  other  rights,  it 
any,  and  in  his  own  hands  the  right  to  as- 
sert and  mfiintain  them.  In  my  view. 
Fox  was  very  far  from  saying:  "I  have 
no  longer  any  interest  In  the  Hnkill  lease, 
except  to  be  liable  to  him  for  anything  be 
may  still  be  entitled  to,  and,  as  to  that, 
I  take  the  personal  covenant  of  indemnity 
of  an  ntter  stranger  being  at  a  distance. " 
Still  less  did  he  mean  to  say:  "Tbe  Hukill 
lease  is  forfeited,  and  I  hereby  so  declare 
it. "  Under  and  subject  to  a  mortgage  or 
other  Incumbrance, it  might,  as  in  Moore's 
Appeal,  88  Pa.  St.  460,  be  held  as  between 
grantor  and  grantee  to  be  only  a  cove- 
nant ot  indemnity,  but  It  would  also  show 
that  the  grantee  had  notice  ot  tbe  Incum- 
brance mentioned,  and  that  the  grantor,  it 
he  could  do  so,  did  not  intend  thereby  to 
impair  any  of  the  rights  or  remedies  of  the 
incumbrancer.  Neither  do  I  think  a  fair 
and  comraon-sense  construction  ot  this 
lease  to  Schaupp  read  as  a  whole  with 
reference  to  the  peculiar  nature  of  the  sub- 
ject-matter and  the  situation  of  the  par< 
ties,  and,  by  tbe  light  of  the  surrounding 
circumstances,  has  the  effpct  to  carve  out 
the  first  term  before  the  second  one  can, 
under  any  circumstances,  begin  in  posses- 
sion. But  these  questions  are  apart  from 
this  inquiry,  and  may  be  settled  one  way 
or  the  other,  without  directly  involving 
the  point  here  discussed. 

It  is  also  assigned  by  appellant  as  error 
that  tbe  summons  is  detective.  It  con- 
forms, in  all   respects,  with  tbe  requlre- 
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znents  ot  tbe  atatato.  It  Is  also  made 
gronnd  at  assignment  ot  error  that  the 
leane  of  Schanpp,  plaiotiD,  was  forfeited, 
and  tliat  on  that  groand  also  he  was  not 
entitled  to  recover.  Another  suit  seems 
to  be  pending,  involrini;  no  doubt,  among 
otber  things,  the  validity  of  the  Schaapp 
lease,  and  thedecislon  of  It  here  is  not  nec- 
essary. The  ezcloslye  license  to  bore  for 
oil  obtained  by  Schaupp  of  Nancy  Fox, 
tbe  life-tenant  ol  808X  acres,  part  of  the  460 
acres  in  controversy,  does  not  help  his 
case,  for  It  does  not  appear  that  HuklU's 
possession  of  the  surface  Is  on  the  part 
owned  by  the  life-tenant.  Neither  could  she 
give  any  such  right  to  one  who  had  no 
present  right  to  the  oil,  one  of  the  miner- 
als undeveloped  belonging  to  the  inherit- 
ance. Itwonld  have  been  waste  in  thellfe- 
tmant  to  bore  for  oil,  and  Schaupp  can 
stand  on  no  higher  ground.  He  cannot 
reeover  the  surface  from  Uuklll  for  any 
such  purpose,  and  be  sues  for  nothing  else, 
fie  may  have  tlie  right  to  stop  or  forbid 
Holcill  from  boring  on  the  803X  acres,  but 
to  undertake  to  decide  that  question  would 
be  here  out  of  place. 

The  exception  taken  by  plaintiff  l>elow 
to  tbe  ndmissiblllty  of  certain  testimony 
permitted  to  be  given  by  A.  M.  Fox  and 
his  wife  for  the  purpose  of  explaining  the 
indorsement  on  the  lease  has  been  already 
passed  upon.  Such  evidence  was  incom- 
petent. I  am,  therefore,  of  opinion  that 
tbe  matter  shown  in  evidence  to  the  Jury 
is  not  sufficient  in  law  to  maintain  the  l»- 
sue  on  the  part  of  plaintitfH  below.  There- 
fore, it  is  considered  by  the  court  that  the 
Judgment  ot  tbe  court  below  on  the  de- 
murrer to  evidence  be  reversed;  that  tbe 
said  summons  be  dismissed :  and  that  E. 
M.  Hakill.  tbe  defendant  below,  recover 
against  C.  A.  Schaupp  and  others,  the 
plaintiffs  below.his  costs  in  this  behalf  ex- 
pended In  the  court  below,  and  also  bis 
costs  In  this  court. 

LccAS,  P.,  and  En'olisb  and  Bbannon, 
JJ.,  concur. 

CL.ABK  ▼.  Obio  RrvBB  B.  Co. 
{Supreme  Cowrt  of  Appeals  of  West  Virglinia. 

Bausoad  Companies— Dutt  to  Fbnox — Fuad- 
IHO — Obnebax  Dehorrbb. 

1.  In  this  atsta  the  auty  to  fence  Its  road  on 
tlie  pcurt  of  a  railway  company  is  purely  of  stat- 
utory creation,  and  is  confined  to  cases  coming 
under  tbe  provisioas  of  tbe  statute. 

2.  Where  the  declaration  contains  but  one 
count,  snd  tliat  count  sets  out  a  demand  of  sev- 
eral matters,  which  in  their  nature  are  divisible, 
any  one  of  which  is  well  claimed,  that  Is  sulll- 
cient,  and  a  general  demurrer  to  the  whole  decla- 
ration should  be  overruled. 

{Si/llabiu  by  the  Court ) 

Error  to  circuit  court.  Mason  county. 

Hoffor  &  Seller  and  Towllnson  A  Wiley, 
for  plaintiff  in  error.  V.  B.  Archer,  for  de- 
fendant In  error. 

LocAS,  P.  This  was  an  actian  of  tres- 
pass on  tbe  case  brought  by  the  plaintiff 
against  tbe  Qbio  Biver  fiallroad  Company 
in  the  circuit  court  of  Mason  county  to 
recover  damages  for  an  alleged  failure  on 
the  part  of  tbe  defendant  tu  comply  with 


tbe  terms  of  section  14  of  chapter  42  of  the 
Code.  See  Code  1887,  p.  818,  in  regard  to 
providing,  constructing,  and  maintaining 
cattle-guards,  farm  crossings,  and  fences. 
The  declaration  Is  as  follows:  "William 
H.  Clark  complains  of  the  Ohio  Biver  Bail- 
road  Company,  a  corporation  existing  un- 
der and  by  virtue  of  the  laws  of  West  Vir- 
ginia, which  has  been  duly  summoned  to 
answer  the  said  plaintiff,  of  a  plea  of  tres- 
pass on  tbe  case,  for  this:  that  the  said 
jjiaintiff  was  heretofore,  to-wit,  on   the 

day    of 1886,   at   the  county 

aforesaid,  and  ever  since  hnth  been  and 
still  is  owner  in  fee-sfmple  of  the  following 
tracts  or  parcels  ot  land  situate  on  the 
Ohio  river:  One  tract  containing  66^ 
acres,  bounded  as  follows,  [here  follow 
boundaries;]  and  also  one  other  tract  con- 
taining 60  acres  and  bounded  as  follows, 
[here  follow  boundaries.]  And  plaintiff 
avers  that  on  tbe  day  and  year  aforesaid, 
at  the  county  aforesaid,  and  ever  since 
that  day, the  said  tracts  of  land,  and  each 
of  them,  were  cleared  and  fenced.  And  the 
plaintiff  further  avers  that  the  defend- 
ant Is  a  railroad  company,  and  being 
such  railroad  company,  the  defendant  on 
the  day  and  year  aforesaid,  at  the  county 
atoresaid,  instituted  in  the  circuit  court  of 
said  county  proceedings  to  condemn  a 
right  of  way  tor  its  track  over  and  across 
said  two  tracts  of  land,  and  did  condemn 
the  same  for  the  uses  and  purposes  ot  a 
railroad  right  of  way  and  railroad  track, 
and  said  defendant  did  afterwards  pay 
the  damages  assessed  under  and  by  virtue 
of  said  proceedings,  and  the  right  of  way 
aforesaid  became  vented  in  the  said  de- 
fendant, and  a  railroad  track  was  laid  by 
said  defendant  over  said  tracts  ot  land  on 
the  right  of  way  aforesaid,  and  the  said 
defendant  has  been  using  its  said  right  of 
way  and  railroad  built  thereon,  over  and 
across  said  tracts  of  land  for  the  trans- 
portation ot  freight  and  passengers,  ever 
since  tbe  8th  day  of  January,  1887,  and  still 
is  using  said  railroad  laid  over  and 
across  said  tracts  of  land  for  the  trans- 
portation of  freight  and  passengers. 
Plaintiff  avers  said  defendant  has,  ever 
since  the  day  and  year  last  aforesaid,  re- 
fused and  neglected,  and  still  doth  refuse 
and  neglect,  to  construct  suitable  farm 
crossings  and  cattle-kuards  on  the  tract 
flrat  hereinbefore  mentioned  and  described 
in  this,  to-wit:  "(1)  The  said  defendant 
has  tailed  and  neglected  to  construct  any 
farm  crossing  at  the  lower  end  ot  said 
flrst-mentioned  tract  where  said  railroad 
leaves  said  tract,  although  it  is  necessary 
and  proper  that  a  suitable  farm  crossing 
should  be  constructed  at  the  lower  end 
of  said  first-described  tract,  so  as  to  en- 
able this  plalntltt  to  properly  use  and 
farm  such  trcwst  ot  land,  and,  without  the 
nse  of  such  crossing,  plalntltt  hath  been 
and  is  damaged  in  the  farming  and  tilling 
of  said  tract  to  an  amount  equal  to  the 
sum  of  9600.  (2)  And  said  defendant 
hath  also  failed  and  neglected  to  con- 
struct a  farm  crossing  at  a  point  about 
400  feet  from  the  upper  line  of  said  first 
tract,  although  it  Is  necessary  and  proper 
that  a  suitable  farm  crossing  should  be 
constructed  at  such  point,  so'  as  to  ena- 
ble this  plalntltt   to  freely  and  properly 
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nse  and  enjoy  and  colttvate  said  flrat 
tract,  and,  without  the  nse  of  snch  croBS- 
ing  last  berein  designated,  plaintiff  hath 
been  and  la  damaged  In  the  (armiug 
and  tilling  o(  said  tract,  and,  wlttaoat 
said  croBBlDK,  the  plaintiff  is  further 
damaged  to  an  amount  equal  to  $600. 
(8)  Plaintiff  avers  that  defendant  has 
failed  and  neglected  to  construct  a  farm 
crossing  on  said  first-mentioned  tract  Just 
above  West  creek,  and  where  said  rail- 
road crosses  said  creek,  although  it  is  nec^ 
essary  and  proper  that  a  suitable  farm 
crossing  should  be  constructed  Just  above 
West  creek,  as  aforesaid,  on  said  tract,  so 
as  to  enable  plaintiff  to  freely  and  prop- 
erly use,  farm,  and  enjoy  said  first  tract, 
and  without  the  nse  of  this  lastrmen* 
tloned  farm  crossing  plaintiff  hath  been 
and  Is  damaged  in  the  farming  and  tilling 
of  said  tract  to  a  further  amount  of  f  160. 
(4)  Plaintiff  further  avers  that  the  defend- 
ant hath  failed  and  neglected  to  constmct 
a  cattle-guard  at  the  upper  line  of  said 
tract  first  hereinbefore  described  where 
said  railroad  leaves  said  tract,  although 
it  Is  necessary,  proper,  and  suitable  that 
a  cattle-guard  should  be  there  constructed 
for  the  purpose  of  pasturing  and  graslng 
said  land  by  live-stock  owned  by  the  plain- 
tiff,  and  for  the  proper  nsing  and  farming 
of  said  tract,  and  by  reason  of  the  failure 
of  said  defendant  to  construct  said  cattle- 
guard,  plaintID  hath  lost  the  use  of  said 
tract,  or  a  large  part  thereof,  ever  since 
the  day  and  year  last  aforesaid,  at  the 
county  aforesaid,  for  pasturage  and  grac- 
ing purposes,  whereby  plaintiff  bath  been 
damaged  the  further  amount  of  $250.  (5) 
Plaintiff  further  avers  that  defendant  did 
construct  one  farm  crossing  on  the  said 
tract  first  hereinbefore  described;  but  the 
plaintiff  avers  that  the  crossing  so  con- 
structed Is  Insufficient  and  unsuitable  as  a 
farm  crossing,  and  that  by  reason  of  said 
unsuitable  crossing,  plaintiff  bath  been 
hindered,  delayed,  and  injured  in  his 
work  and  labor  of  farming  and  cultivat- 
ing said  tract,  and  by  reason  thereof  bas 
been  further  damaged  to  an  amount 
equal  to  the  sum  of  flOO.  (6)  And  the 
plaintiff  avers  that  the  defendant  failed 
and  neglected  to  construct  a  cattle-guard 
on  the  lower  end  of  the  second  tract,  here- 
inbefore described,  on  the  upper  side  of  a 
lane  used  in  common  by  the  plaintiff  and 
one  tieorge  W.  Bufflngton,  whose  land  ad- 
Joins  said  last-described  tractof  this  plain- 
tiff, and  also  said  defendant  failed  and 
neglected  to  construct  a  cattle-gnard  on 
the  lower  side  of  the  lane  on  the  land  of 
the  said  George  W.  ButBngton,  although 
It  was  necessary  and  proper  that  a  suit- 
able cattle-guard  should  aud  ought  to 
have  been  constructed  on  the  upper  side 
of  said  lane,  and  one  also  on  the  lower 
side  thereof,  so  as  to  enable  said  plaintiff 
to  properly  use  and  enjoy  said  lane,  by 
reason  of  which  failure  to  so  construct 
said  cattle-guard  on  elttier  side  of  said 
lane  plaintiff  hath  lost  the  use  of  said 
lane  aud  been  hindered  and  delayed  and 
damaged  In  the  use  of  said  lane,  whereby 
plaintiff  is  further  injured  and  damaged 
to  the  amount  of  $600.  (7)  Plaintiff  fur- 
ther avers'  that  the  defendant  did  con- 
struct two  farm  crossings  on  said  second 


tract  of  land  hereinbefore  described ;  but 
plaintiff  avers  that  said  two  croaslngs 
are  insoflSclent  and  unsuitable  as  farm 
crossings,  and  that  by  reason  of  said  tai- 
snfllcieut  and  unsuitable  crossing,  plain- 
tiff has  been  hindered,  delayed,  and  in- 
jured in  his  work  and  labor  of  farming 
and  cultivating  said  second  tract,  and  by 
reason  thereof  has  been  further  damaged 
the  sum  of  $200.  Plaintiff  avers  that  be  is 
the  owner  in  fee  of  two  other  tracts  of 
land  on  and  across  which  the  defendant 
has  been  operating  its  railroad,  transport- 
ing freight  and  passengers  over  its  said 
road ;  that  said  last  two  tracts  are  sit- 
uated in  said  county,  and  cleared  and  un- 
der fence,  the  finat  of  which  two  tracts  is 
bounded  as  follows,  [here  follow  the 
boundaries,]  and  the  other  of  which  tracts, 

containing  acres,  is  bounded  and 

described  as  follows,  [here  follows  descrip- 
tion.] (8)  Plaintiff  avers  that  defendant 
has  failed  and  neglected  to  constmct  a 
cattle-guard  at  the  lower  end  of  said  flrat 
of  the  last  two  tracts  berelnb^ore  de- 
scribed, the  said  lowo*  end  being  next  to 
and  adjoining  land  owned  by  one  Thorn- 
ton Mallery,  the  said  lower  end  of  said 
tract  being  a  necessary  and  proper  place 
at  which  a  eatUe-guard  may  be  con- 
structed, and  being  a  place  at  which  said 
defendant  ought  and  should  have  con- 
structed a  suitable  eattie-guard;  and 
plaintiff  avers  that,  by  reason  of  the  de- 
fondant's  fall  ure  and  neglect  to  so  construct 
such  cattte-guard,  he  has  been  and  Is  hin- 
dered, delayed,  and  injured  in  the  use  and 
enjoyment  of  the  said  flnt  of  the  last  two 
tracts  hereinbefore  described  for  agrlcalt- 
ural,  pasturing,  grasing,  and  other  farm- 
ing purposes,  and  has  by  reason  thereof 
been  further  damaged  to  the  amount  of 
$800.  (9)  Plaintiff  further  avers  that  the 
defendant  has  failed  and  n«gl«cted  to  con- 
struct a  farm  crossing  In  the  center  of  the 
second  of  the  last  two  described  tracts  of 
land,  although  the  center  of  such  tract  was 
a  necessary  and  suitable  place  whereto  con- 
struct tiuch  crossing,  and  by  reason  of  the 
failure  of  said  defendant  to  construct  such 
cruBslng,  plaintiff  has  been  hindered,  de- 
layed, obstructed,  and  Injured  In  his  work 
of  farming  said  ti-act  and  cultivating  and 
using  the  same,  by  reason  of  which  the 
plaintiff  has  been  damaged  to  the  further 
sum  of  $250.  (10)  And  the  plaintiff  avers 
that  the  defendant  has  failed  and  neg- 
lected to  fence  Its  railroad  track  running 
over  and  across  the  second  of  said  last 
two  described  tracts  of  land,  by  reason 
whereof  the  plaintiff  has  lost  the  pastur- 
age of  a  large  part  of  said  second  tract  for 
the  two  years  preceding  the  bringing  of 
this  suit,  and  the  plaintiff  will  be  com- 
pelled to  fence  said  tract  himself,  aud  to 
maintain  the  same,  and  by  reason  of  the 
loss  of  said  pasturage  and  the  making  and 
maintaining  of  said  fence  the  plaintiff 
hath  been  and  is  damaged  in  the  further 
sum  of  $400.  By  reason  of  the  matters 
and  things  hereinbefore  set  out,  an  action 
hath  accrued  unto  this  plaintiff  to  have 
and  demand  of  and  from  the  said  def^id- 
ant  damages  amounting  in  all  to  the  sum 
of  $8,160,  and  therefore  he  brings  this 
suit."  This  declaration  was  demurred 
to  and  the  court  sustained  the  demurrer. 
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and  tbe  defendant  declining  to  amend, 
jadKment  was  g^ven  against  him.  I  have 
nnmbered  tbe  seTeral  claims  lor  damages 
(or  convenience  of  reference,  there  being  no 
sach  enameration  in  the  original. 

Tbe  only  question  before  this  coart  is 
wbetber  the  demarrer  to  the  declaration 
sbould  have  been  sustained.  In  this  state 
the  doty  to  fence  its  road  on  the  part  of 
a  railroad  is  purely  of  statntory  creation, 
and  is  confined  to  cases  of  condemnation 
under  chapter  42  of  the  Code.  Blaine  ▼. 
Railroad  Co.,  9  W.  Va.  262.  Tbe  provis- 
ions of  that  chapter  relied  upon  by  the 
plaintiff  were  inserted  in  tbe  general  law 
by  tbe  legislature  in  1882,  (see  Acts  1882, 
c.  80,)  and  are  as  follows:  "Provided, 
that  It  the  private  property  is  proposed 
to  be  taken  by  a  company  incorporated 
for  tbe  construction  of  a  railroad,  that  no 
damages  sb^l  be  ascertained  for  the  con- 
stmction  of  farm  crossings,  fences,  or  cat- 
tie-guards,  or  for  keeping  the  same  in  re- 
pair. And  in  all  cases  when  the  property 
taken  nnder  this  chapter  is  by  a  railroad 
company,  and  is  land  which  has  been 
cleared  and  fenced,  thesaid  railroad  compa- 
ny shall  construct  and  forever  maintain 
suitable  farm  crossings,  cattle-guards,  and 
fences  on  both  sides  of  the  land  thus 
taken ;  and  no  such  railrt>ad  shall  be  used 
for  the  transportation  of  freight  and  paa- 
sengers  until  such  fences,  farm  crossings, 
and  cattle-guards  are  built  and  construct- 
ed. "  Failuretocoroply  with thisstatnteon 
tbe  part  of  any  railway  subject  to  its  pro- 
visions would  constitute  a  good  cause  of 
action  against  it.  See  8  Wood,  Ry.  Law, 
§§  420,421.  Butlnthlscase,  the  declaration 
was  defective,  and  the  demurrer,  had  it 
been  conflned  to  the  defective  assignments, 
would  have  been  properly  sustained  as  to 
them.  But  tbe  demurrer  Is  general,  and 
it  devolves  upon  us  to  decide  whether  this 
dpclaratlon  contains  any  sufficient  aver- 
ment of  a  good  cause  of  action,  of  a  dis- 
tinct and  divisible  nature,  which,  elimi- 
nated and  standing  alone,  would  not  be 
defective.  As  to  the  first  two  tracts  in  tbe 
declaration  named,  they  are  minutely  de- 
scribed, and  are  averred  to  be  within  the 
Jurisdiction  of  the  court,  cleared  and 
fenced ;  ownership  is  alleged  in  the  plain- 
tiff, condemnation  and  occupation  by  tbe 
railroad  and  every  other  necessary  aver- 
ment to  bring  tbe  case,  as  to  them,  under 
the  provlHions  of  tbe  statute.  But  tbe 
claim  marked  "1,"  which  is  as  follows: 
"The  said  defendant  has  failed  and  oeg- 
lected  to  construct  any  farm  crossing  at 
the  lower  end  of  said  first-mentioned  tract 
where  said  railroad  leaves  said  tract,  al- 
though it  Is  necessary  and  proper  that  a 
suitable  farm  crossing  should  be  con- 
structed at  the  lower  end  of  said  flrst-de 
scribed  tract,  so  as  to  enable  this  plaintiff 
to  properly  use  and  farm  such  tract  of 
land,  and  without  tbe  use  of .  such  cross- 
ing, plaintiff  hath  been  and  Is  damaged  In 
the  farming  and  tilling  of  said  tract  to  an 
amount  equal  to  tbe  sum  of  $600,  "—is  fa- 
tally d^ective  in  not  more  definitely  lo- 
cating tbe  point  where  tbe  farm  crossing 
would  l>e  suitable  or  necessary,  and  also, 
and  especially,  defective  in  not  alleging 
that  the  point  so  designated  for  a  farm 
crossing  is  on  the  land  ot  plalntilt.    Ob- 


vlonsly,  no  rii^t  of  action  could  aceme 
to  the  plaintiff  for  a  failure  to  erect  cat- 
tle-guards or  farm  crossings  on  another 
man's  land,  or  where  the  railroad  inter- 
sects the  land  of  another.  The  latter  ob- 
jection applies  also  to  the  claim  which  I 
have  marked  "2. "  The  claim  marked  "8" 
IS  as  follows:  "Plaintiff  avers  that  de- 
fendant has  failed  and  neglected  to  con- 
struct a  farm  crossing  on  said  first-men- 
tioned tract  Just  above  West  creek,  and 
where  said  railroad  crosses  said  creek,  al- 
though it  is  necessary  and  proper  that  a 
suitable  farm  crossing  should  be  con- 
structed Just  above  West  creek,  tts  afore- 
said, on  said  tract,  so  as  to  enable  plain- 
tiff to  freely  and  properly  use,  farm,  and 
enjoy  said  first  tract,  and  without  the  use 
nf  this  last-mentioned  farm  crossing  plain- 
tiff hath  been  and  is  damaged  in  tbe 
farming  and  tilling  of  said  tract  to  a  fur- 
ther amount  of  $160. "  Hera  tbe  location 
is  accurately  described,  and  the  suitable 
crossing  is  said  to  be  on  the  plaintiff's 
said  land,  and  I  see  no  d^ect  in  this  claim 
when  applied  to  tbe  previous  averments 
and  descriptions  of  the  declaration.  Upon 
tbe  prioclplee  above  laid  down,  the  claims 
marked  "4,"  "5,"  "6,"  and  "7"  are  all  ob- 
viously defective.  Whatever  tacts  are 
necessary  to  constitute  tbe  cause  of  ac- 
tion must  be  stated  directly,  and  with 
sufficient  particularity  to  enable  a  distinct 
issue  to  be  made  up  and  determined.  As 
to  tbe  last  two  tracts  mentioned  In  the 
declaration,  there  is  no  allegation  that  the 
land  was  condemned  by  the  company,  and 
this  defect  Is  fatal  to  tbe  8th,  9tb,  and  10th 
assignments;  for,  as  we  have  seen,  the 
duty  devolving  on  railroads  to  fence,  and 
make  cattle-guards  and  farm  crossings 
at  their  own  expense  and  where  none 
have  hitherto  been  erected  or  estahlished, 
results  from  statutory  provision.  A  de- 
murrer to  an  entire  declaration  raises  the 
question  whether  there  be  or  be  not  mat- 
ter in  tbe  declaration,  properly  averred, 
sufiSdent  to  maintain  the  action.  If  there 
be  only  one  count,  if  it  contain  a  demand 
of  several  mattera  which  in  their  nature 
are  divisible,  any  one  of  which  is  well 
claimed,  that  is  suflSeien  t.  See  Hendereon 
V.  Stringer,  6  Orat.180;  Wheeling  v.  Black, 
26  W.  Va.  206;  and  Bart.  Law  Pr.  188. 
The  general  demurrer,  therefore,  sbould 
have  t>een  overruled,  and  leave  given  the 
plaintiff  to  amend,  if  he  desired  to  do  so ; 
otherwise  at  the  trial  the  Jury  should  have 
been  instructed  to  disregard  tbe  defective 
allegation.  The  Judgment  of  the  droult 
court  is  reveraed,  and  the  case  remanded 
with  instructions. 

Enolub    and     Bbannon,  JJ.,   concur. 
Holt,  J.,  absent. 


Whittaker  et  ox.  v.  South  West  Virginia 
Imp.  Co. 

(Supreme  Covrt  of  AvpeaZg  of  West  Virginia. 
Nov.  M,  1890.) 

RssoissioN  or  CotmuoT— Fraud— SnsBsa — 

IiACHBS. 

1.  To  annul  B  contract  for  fraud,  tbe  ftand 
must  be  clearly  proren. 

8.  A  threat  to  brini;  a  cMl  suit  to  enforce 
the  execution  of  a  deed  for  land,  uuleea  a  party 
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make  such  deed,  will  not  consUtate  mch  dnreu 
as  will  avoid  sacb  deed. 

3.  A  person  who  elects  to  set  aside  his  oon- 
tract  lor  fraud  must  bring  salt  tor  the  purpose, 
without  unreasonable  delay,  after  discovery  of 
the  fraud,  unless  there  be  good  reason  to  excuse 
It;  otherwise  his  delay  will  deny  him  relief. 

4.  The  defease  of  laches  may  be  made  by  de- 
murrer when  tbe  facts  manifesung  it  appear  in 
the  bill. 

(Syllabttg  by  the  Court.) 

Appeal  and  Buperaedeaa  from  circnit 
court,  Mercer  county. 

Johnston  &  Hale,  A.  W.  Bfiyaolda,  and 
J.  S.  Clark,  lor  appellant.  Payne  A  Oreen 
and  P.  W.  Strotber,  for  appellee. 

Bbannon,  J.  This  ia  a  chancery  anit 
brought  in  the  circuit  court  of  Mercer 
county  by  William  Whittaker  and  Eliia, 
his  wife,  against  the  South  West  Virginia 
IniproTement  Company  and  others,  to  set 
aside,  on  the  ground  of  fraud,  an  option 
madebyElisa  Hale,  later  Whittaker,  to 
Jolm  Graham,  Jr.,  griving  Orabam  option 
to  purchase  right  to  minerals  in  a  tract 
of  400  acres  of  land  lying  in  Mercer  county, 
and  Tacewull  county,  Va.,  and  a  deed 
made  by  said  Eliza  Hale  and  John  Gra- 
ham, Jr.,  conreying  such  right  to  Joseph 
I.  Doran,  who  conveyed  to  said  company. 
A  decree  was  pronounced  annulling  the 
deed  from  Ellxa  Hale  to  Joseph  I.  Uoran ; 
and  from  this  decree  said  company  has 
appealed  to  this  court. 

I  shall  consider  the  case  first  as  regards 
the  option :  for,  it  there  be  no  ground  for 
annulling  it,  the  deed  made  under  it,  so 
far  at  least  as'  it  bat  executes  the  option, 
would  be  wholly  unaffected  by  the  fraud, 
if  any,  connected  with  the  execution  of  the 
subsequent  deed,  or  the  circumstances  re- 
lied upon  to  show  fraud,  as  connected 
with  the  de«d,  should  be  viewed  in  a  differ^ 
eat  light, — a  light  more  favorable  to  the 
defendant  than  if  there  had  been  no  valid 
option.  Then  what  are  the  grounds  on 
which  we  are  asked  to  overthrow  the  op- 
tion? The  charge  is  that  Dr.  James 
O'Keefe  went  to  the  house  of  Eliza  Hale, 
then  a  widow, to  purchase  the  minerals  In 
the  land,  stating  that  they  were  of  but  lit- 
tle value,  and  would  never  be  unless  there 
was  railroad  transportation  for  the  coal, 
and  that  might  be  90  years,  there  being  no 
immediate  prospect  at  that  time  of  such 
road,  though  he  was  the  agent  of  John 
Graham,  Jr.,  chief  engineer  and  projector 
of  a  railroad  then  under  construction, 
which  he.  O'Keefe,  and  those  for  whom  he 
was  acting,  knew,  but  of  which  Eliza 
Hale  was  Ignorant;  and,  Induced  by  the 
concealments  and  representations  of 
O'Keefe,  she  signed  a  paper  which  she  aft- 
erwards learned  was  such  option,  the 
same  not  having  been  read  to  her,  agree- 
ing to  sell  the  mineral  rights  of  said  land 
at  $720,  but  that  in  the  mean  time  she  as- 
certained that  the  railroad  which  was  to 
be  postponed  for  90  years  was  In  process 
of  construction,  and  In  the  tall  of  that 
year  the  cars  were  running  to  East  river 
and  up  the  same :  and  that  she  bad  also 
been  told  by  a  practical  miner  not  to  sell, 
as  the  lands  were  worth  $100  per  acre  In- 
stead of  f  1.80 ;  and  that  It  was  then  worth 
(1,000  per  acre.  The  bill  alleges  that  said 
Elisa  " has  little  or  no  knowledge.   Raised 


chiefly  in  the  mountains  of  West  Virginia, 
she  had  not  the  educational  advantages 
of  more  favorably  situated  ladles. "  These 
allegations  constitute  the  length  and 
breadth  of  the  cause  for  which  the  option 
is  attacked.  Now.  as  to  the  statement  of 
the  value  of  the  minerals.  It  was  matter 
of  opinion.  The  evidence  discloses  that 
theretofore  they  had  no  value,  and  this 
was  matter  of  opinion  of  which  Mrs.  Hale, 
from  long  residence  there,  was  equally 
competent  to  judge.  Next,  as  to  the  com- 
ing of  the  railroad,  for  in  this  matter  con- 
sists the  pith  of  the  assault  upon  the  op- 
tion. The  bill  says  that  O'Keefe  said  the 
railroad  might  be  delayed  90  years,  and 
there  was  then  no  Immediate  prospect  of 
it,  while  in  fact  the  railroad  was  then  un- 
der contract  and  construction,  and  that 
be  knew  It,  but  she  did  not.  If  the  road 
was  then  under  construction  there,  or  any- 
where uear  there,  it  is  strange  that  she 
was  ignorant  of  it.  We  all  know  that  so 
important  a  matter  as  the  constroctioo 
of  a  railroad,  especially  in  our  mountain 
sections  till  then  utterly  without  railroad, 
is  a  matter,  from  the  very  first  step,  dur- 
ing the  preliminary  surveys  and  during 
construction,  universally  talked  of,  there 
being  no  subject  of  more  wide-spread  in- 
terest. She  herself,  while  averring  in  her 
bin  such  ignorance,  does  not  on  the  stand 
say  she  was  ignorant  ut  the  events  and 
occurrences  touching  the  Important  work 
then  going  on  towards  the  construction  of 
this  railroad  that  was  to  redeem  that  sec- 
tion from  the  wlldemess.  This  evidence 
shows  that  the  New  River  Railroad  was 
begun  In  1870,  and  it  was  not  very  far 
from  this  land,  and  pointed  In  its  direc- 
tion, and  the  survey  was  made  up  East 
river,  and  the  road  let  to  contract  in  July 
or  August,  1881,  to  Pocahontas,  a  few 
miles  from  the  land.  The  surveying  must 
have  been  going  on  before  or  as  early  as 
the  19th  of  April,  1881,— the  date  of  the  op- 
tion. How  can  we  say  that  she  did  not 
know  of  this  surveying,  and  of  all  the 
railroad  construction  and  railroad  enter- 
prises then  going  on  in  that  section  ?  It 
Is  hardly  to  be  credited,  in  the  face  of  these 
things,  that  she  was  wholly  and  solely  in- 
fluenced to  sign  the  option  by  the  declara- 
tion or  opinion  of  O'Keefe  that  the  rail- 
road might  be  delayed  90  y«at8.  Anyhow, 
as  she  states  It.  It  was  in  the  garb  of  an 
opinion  merely,  as  It  must  have  appeared 
to  her.  And  In  view  of  the  fact,  which 
she  states  in  her  bill,  that  he  had  applied 
to  her  in  vain  several  times  before  to  buy 
the  land,  and  the  fact  that  options  on 
many  neighboring  lands  were  being  taken, 
she  had  reason  not  to  rely  on  such  state- 
ment, but  to  suspect  and  believe  to  the 
contrary.  A  representation  to  vitiate  a 
contract  must  be  false,  and  be  confided 
In  also.  And  the  statement  by  O'Keefe 
that  the  railroad  might  be  delayed  may 
have  been  the  expression  of  an  honest 
opinion,  for  it  is  not  positively  shown 
that  he  knew  the  road  would  certainly  be 
built;  and snch  enterprises  are  problemat- 
ical, and  subject  to  many  vicissitudes. 
O'Keefe,  as  a  witness,  says  that  In  the 
work  of  taking  contracts,  in  which  be 
was  then  extensively  engaged  in  that  sec- 
tion, be  told  every  one  that  iithey  could  bn.T 
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coal  lands  low,  they  woaldballd  a  railroad, 
bat  did  not  know  when,  and  he  suppoeea 
he  told  her  what  he  told  all  others.  He 
means  to  say  that  that  was  what  he  told 
her,  and  not  that  he  told  her  the  road 
wuald  be  delayed  90  years.  Ho  he  denies 
this  charge.  II  he  did  not  make  a  false 
Statement,  he  wbh  not  bonnd  to  tell  her 
the  railroad  would  come,  even  it  he  knew 
It.  The  mere  fact  of  his  knowledge,  and 
her  ignorance,  of  the  coming  of  the  rail- 
road would  nut  destroy  the  agreement. 
Harris  ▼.  Tyson,  24  Fa.  St.  847;  Kerr, 
Fraud& M.96.  Tbeevideuceisnotsufflcient 
to  overthrow  tbe  option  for  frand.  When 
fraud  la  relied  on  to  set  aside  a  contract, 
tlie  evidence  most  clearly  establish  it. 
Vanbibber  v.  Belme.  6  W.  Va.  1(18:  8  Wait, 
Act.  &  Def.  446;  Smith  v.  Beatty,  2  Ircd. 
Eq.  456;  Crebs  v.  Jones, 79  Va. 881 ;  Hough- 
ton V.  Grayblll,  82  Va.  578.  Though  a 
party  charged  with  fraud  may  not  have 
been  perfectly  clear  in  dealing,  no  relief  can 
be  bad  unless  fraud  is  strictly  and  clearly 
proved.  Hord  v.  Colbert,  28  G rat.  49.  As 
to  Inadequacy  of  consideration,  it  may  be 
said  that  there  Is  no  doubt  under  the  evi- 
dence that  the  price  was  a  fair  price,  test- 
ed by  tbe  state  of  things  up  to  and  at  the 
date  of  this  option.  Many  other  options 
for  lands  in  tbe  vicinity  were  taken  about 
that  time  at  even  lower  rates.  Indeed, 
until  the  change  wrought  by  the  construc- 
tion of  the  railroad,  wild  lands  command- 
ed no  greater  price,  generally  not  so  great, 
for  the  soil  itself,  not  merely  tbe  minerals. 
A  magical  appreciation  may  have  been 
brought  about  in  tbe  "  boom  "  following 
tbe  constmetlon,  or  the  certainty  of  the 
constmction  of  tbe  railroad;  but  these 
options  were  taken,  and  generally  are 
taken,  in  advance  of  construction,  and  in 
most  instances  promote,  and  indeed  are 
the  only  means  of  securing,  railroad  devel- 
opment; and  if  we  say  that  contracts  of 
this  character  between  parties  able  and 
willing  to  contract,  based  on  considera- 
tion  reasonably  adequate  prior  to  and  at 
the  time  of  their  execution,  shall  be  defeat- 
ed merely  because  such  consideration  ap- 
pears inadequate  in  comparison  with 
prices  wbtcb  the  scune  property  would 
command  after  the  construction  of  rail- 
roads, and  the  developments  and  im- 
provements solely  attributable  to  them, 
then  we  should  produce  chaos  in  titles  to 
a  very  large  fraction  of  the  area  of  the 
state,  and  bring  about  innumerable  con- 
fusions and  hardships  in  business  and  ma- 
terial progress.  Prices  afterwards  prevail- 
ing are  in  no  sense  a  test  on  this  question. 
Was  it  a  fair  price  at  the  time?  Is  the  true 
test.  Pennybacker  v.  Laidley,  33  W  Va. 
624, 11  S.  E.  Rep.  89.  Here  it  may  be  noted 
that  this  land  was  somewhat  depi-eclated 
by  being  cut  oft  by  other  lands  from  Blue 
creek,  up  which  the  railroad  runs.  And 
parties  competent  to  contract  are  alone 
the  Judges  of  prices  tor  their  property.  It 
there  be  no  fraud  shown,  as  the  law  re- 
quires, inadequacy  alone  cannot  affect  tbe 
contract,  unless  so  grross  as  to  shock  tbe 
conscience.  Mayo  v.  Carrington,  19  Grat. 
74;  Hale  v.  Wilkinson.  21  Grat.  75;  Pen- 
nybacker v.  Luidley,  33  W.  Va.  624,  11  S. 
E.  Kep.  39:  Pom.  Eq.  .Tur.  §  926;  Bradford 
Y.  McConlhuy,  16  W.  Va.  732.    It  may  be 


unfortiinate  for  Mrs.  Hale  that  she  did  not 
retain  her  land,  and  is  depldedly  so  in  the 
light  of  after  occurrences;  bot  that  mis- 
fortune has  befallen  and  will  befall  thou- 
sands of  people  everywhere.  Conrtscannot 
for  that  cause  release  her  from  the  obliga- 
tion imposed  by  her  own  act.  We  must 
resi>ect  the  great  right  of  tbe  citlsen  to 
make  such  contract  as  seemeth  meet  to 
him,  and  remember  that  when  once  a  con- 
tract has  been  made  that  right  is  only 
fully  respected  and  vindicated  when  we 
recognise  tbe  rights  of  both  parties  to  it, 
and  refuse  to  abrogate  a  covenant  sol- 
emnly made  simply  to  relieve  from  what 
turns  out  under  the  oi>eration  of  after 
events  a  hard  bargain. 

As  to  incapacity  on  the.  part  of  Mrs. 
Hale.  Her  bill  does  not  make  her  stultify 
faerself  by  representing  her  us  a  lunatic, 
noncompoB  mantis,  or  imbecile,  but  simply 
says  that  she  had  little  knowledges  and. 
having  been  raised  in  the  mountains,  she 
had  not  the  educational  advantages  of 
more  favorably  situated  ladies.  When 
this  statement  of  the  contents  of  tbe  bill 
under  this  head  is  made,  we  might  dis- 
pense with  any  further  discussion  of  the 
matter  of  her  competency  for  all  the  pur- 
poses of  this  cause ;  for  tlie  mere  fact  that 
a  person  is  of  inferior,  or  even  weak,  un- 
derstanding, so  he  be  not  an  idiot,  lunatic, 
or  noa  compos  mttntia,  is  no  objection  to 
his  ability  to  make  a  cmtract  binding 
him,  as  courts  in  such  questions  cannot 
undertake  to  measure  understanding  and 
capacity.  Bevcfrley  v.  Waldwi,  20  Grat. 
147;  Dennett  v.  Dennett,  84  Amer.  Dec.  97. 
But  theevldence  is  that  she  dictated  a  will 
of  aome  length  and  detail  after  this  time, 
disposing  of  her  property  apparently  oare* 
fully  and  considerately  among  the  objects 
of  her  bounty ;  and  her  husband  says  she 
could  write  a  little  and  read  some  hand- 
writings and  controlled  and  managed  her 
farm  and  property.  There  is  some  evi- 
dence of  inferiority  of  mind,  but  there  is 
fully  as  much  to  show  average  capacity; 
and  that  tending  to  depreciate  her  mind 
relates  rather  to  its  condition  towards 
her  death  years  after  this  contract.  8he 
was  simply  illiterate,  but  of  average  mind. 
But  I  repeat  her  bill  all^ces  no  sucli  condi- 
tion of  mind  as  alone  to  incapacitate  her 
from  contracting.  I  will  add  that  the 
charge  of  the  bill  that  the  option  was  not 
read  to  her  is  repelled  by  her  own  evidence 
that  O'Keefu  read  it  to  her.  Her  own  evi- 
dence going  to  attack  this  option  is  all- 
convincing  and  unsatisfactory.  There- 
fore, I  think  no  case  has  been  made  to  an- 
nul the  option  of  the  19th  of  April,  1881. 

Now  as  to  tbe  deed.  In  deciding  Infavor 
of  the  validity  of  the  option,  we  go  very 
far,  outside  of  other  considerations,  in  up- 
holding the  validity  of  the  deed  of  the  12th 
of  Novembw,  1881,  from  Mrs.  Uale  and 
Graham  to  Joseph  I.  Doran,  to  whom 
Graham  passed  his  rights  under  the  op- 
tion ;  for  If  that  option  is  binding,  it  goes 
perhaps  to  the  extent  of  purging  all  fraud 
connected  with  that  deed,  so  far  as  that 
deed  did  but  execute  said  option,  and  cer- 
tainly renders  harmless  action  of  parties 
who  took  the  deed  in  making  threats  of 
litigatiOD  to  coerce  tbe  deed,  which,  with- 
out such  option,  might  appear  in  some* 
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wbat  different  light.  It  In  making  snota 
deed  Mrs.  Hale  only  did  what  the  option 
called  apon  her  to  do,  and  wbat  a  conrt 
wonid  have  compelled  her  to  do,  how  can 
any  fraud  connected  with  Its  execution 
taint  it?  Why  Bhoald  a  coart  set  it  aside 
simply  to  turn  around  and  decree  pertorm- 
ance  of  it?  But  the  deed  does  confer  upon 
the  grantee  some  rights  in  the  way  of  au- 
thority to  manufacture  coke  on  the  prem- 
ises, and  making  roads  to  be  used  for 
transporting  coal  and  other  minerals 
mined  from  other  land  as  well  as  this  land, 
and  laying  water-pipes  for  both  mining 
and  manufacturing  purposes,  not  conferred 
by  the  option;  and  hence  I  shall  advert  to 
the  causes  especially  assigrned  for  the  can- 
cellation of  the  deed.  The  chief  one  is  that 
O'Keefeand  McOeonire,  an  attorney  acting 
as  a  conveyancer,  representing  Doran  in 
obtaining  title  to  various  lands  in  that 
sectlsn,  and  Fnrman,  bis  clerk,  went  to 
the  house  of  Mrs.  Hale,  where  she  was 
alone  with  her  sister,  and  was  sick  with 
nervous  headache,  and  incapable  of  bnsi- 
ness,  and  remained  there  several  hours, 
and  tendered  ber  some  money,  and  asked 
ber  to  sign  a  paper  already  prepared,  con- 
veying her  mineral  Interests,  which  she  de- 
clined to  do,  chiefly  because  of  inadequacy, 
and  the  misrepresentations  theretofore 
made  to  her;  that  McGeorge  claimed  supe- 
rior knowledgeover  her  by  reason  of  being  a 
lawyer,  and  claimed  that,  by  reason  of  the 
option,  she  was  entirely  In  his  power,  and 
threatened  that  if  she  did  not  sign  the  deed 
ha  would  bring  suit  against  her,  and  ruin 
ber  financially,  and  reduce  her  to  abject 
poverty;  and  thereby  produced  sncbner- 
vonsness,  excitement,  and  fear  that  she 
was  forced  to  sign  the  paper  without 
knowing  what  she  was  signing,  and  that 
if  read  to  her  *be  bad  no  recollection  of  ic; 
that  ignorant  of  ber  rights,  and  unedu- 
cated, she  was  by  such  menaces  worked  up 
to  buch  a  state  of  excitement,  bordering 
on  delirium,  that  she  did  wbat,  had  she 
known  tbe  character  of  the  paper,  or  bad 
time  to  consult,  no  inducement  cunid  have 
prevailed  upon  her  to  do.  Thus  the  piv- 
otal point  on  wbicb  tbe  charge  of  fraud- 
ulent procurement  of  the  deed  rests  is 
threat  of  litigation.  We  must  note  at 
once  as  to  this  feature  of  thecase  that  this 
threat  is  not  based  on  a  fictitious,  un- 
founded demand,  but  on  a  valid  contract, 
— tbeoptlon.  Were  this  notso,such  threat 
or  compulsion  would  come  with  more 
force.  But  where  a  party  has  even  a  col- 
orable, and  much  more,  a  valid,  enforce- 
able claim  against  another,  can  he  not.  In 
endeavoring  to  secure  his  rights  from  his 
nn willing  vendor,  threaten  suit  in  case  of 
non-compliance  with  his  claim  without  be- 
ing subject  to  the  charge  of  dnress,  and 
ha  vlng  his  deed  overthrown  for  thatca  use? 
Many  authorities  answer  this  question  in 
the  affirmative.  A  threat  by  a  Judgment 
creditor  to  levy  his  execution  will  not 
make  void  a  promise  to  pay  It.  Waller  v. 
Oralle,  8  B.  Mon.  11;  Wilcox  v.  Howland, 
28  Pick.  167.  In  Alexander  v.  Pierce,  10  N. 
H.  4M,  it  was  beld  that  if  an  individual 
having  a  legal  demand  against  another 
should,  in  tbe  course  of  urging  him  to  com- 
ply with  his  obligation,  u>ll  blra  tbat,  in 
case  of  non-payment,  be  wonld  send  blm 


to  prison,  he  eoald  not  recover  back  tbe 
money  paid ;  that  menace  of  imprisonment 
to  avoid  an  act  must  be  of  unlawful  im- 
prisonment. The  fact  that  a  creditor,  by 
threats  to  a  debtor  that  he  wonld  resort 
to  legal  proceedings  to  collecta  valid  debt, 
induces  him  to  execute  a  note  and  mort- 
gage for  it,  constitutes  neither  duress  nor 
fraud.  Snyder  r.  Braden,  68  Ind.  14S.  In 
Davis  T.  Luster,  64  Mo. 48.  where  a  convey- 
ance was  made  under  threat  of  prosecu- 
tion for  adultery,  the  court  beld  that,  un- 
less it  appeared  tbat  tbe  party  was  inno- 
cent, tbe  deed  could  not  be  avoided.  A 
note,  tbe  execution  of  which  was  induced 
by  threat  of  lawful  imprisonment  for  as- 
sault and  battery.  In  settlement  of  it,  was 
held  not  liable  to  be  defeated  by  reason  of 
dnresn;  but,  had  tbe  Imprisonment  been 
unlawful,  it  would  have  been  unlawful. 
Eddy  V.  Herrln,  17  Me.  888;  Hunt  t.  Bass, 
24  Amer.  Dec.  274;  note  to  Hatter  v.  Green- 
lee, 26  Amer.  Deo.  870.  In  Harris  v.  Ty- 
son, 24  Pa.  St.  847,  it  is  said  tbat  there 
Is  no  Judicial  decision  to  be  found  that  a 
deed  may  be  avoided  merely  by  proving  a 
threat  to  sue  tbe  grantor  tor  a  good 
cause  of  action.  See  Bisb.  Cont.  9  728 ;  2 
Wait,  Act.  &  Det.  607.  But,  outside  of  the 
fact  that  this  threat  is  vindicated  by  a 
valid  contract,  the  character  of  the  threat 
itselt  is  not  such  as  to  amount  to  duress; 
for  it  was,  at  worst,  only  a  threat  of  a 
civil  suit  and  ruin  of  Mrs.  Hale  by  coats. 
There  was  no  intimation  whatever  ot  du- 
ress of  person.  A  threat  ot  a  civil  suit  is 
not  duress.  Whart.  Cont.  6  160;  Bisb. 
Cont.  §  728;  6  Bob.  Pr.  404;  1  Pars.  Cont. 
898.  It  may,  however,  be  fairly  doubted 
whether  this  threat  really  operated  at  all 
upon  Mrs.  Hale.  She  refused  to  make  tbe 
deed  for  several  hours,  stoutly  contesting 
with  those  who  were  urging  her  to  make 
the  deed,  and  talking  with  vehemenee  and 
harshness,  not  by  any  means  yielding 
promptly,  as  If  in  craven  fear  from  tbe 
threat  of  litigation.  She  evidently  sought 
to  make  a  better  bargain,  and  demanded 
a  price  beyond  ber  contract,  f20,000,  as 
she  herself  says.  She  was  entitled  to  only 
one-fourth  tbe  purchase  money  down,  bat 
she  was  paid  one-half  down  as  a  conces- 
sloli,  and  one  or  mure  witnesses  say  that 
when  this  was  accorded  she  signed  tbe 
deed.  As  to  her  being  sick,  it  was  at  most 
only  a  headache.  O'Keete  says  that  when 
she  saw  them  coming  to  the  house,  on  tbe 
occasion  when  tbe  deed  was  made,  she  lay 
down  on  a  lounge,  and  pretended  to  be 
sick,  and  gave  that  as  a  reason  tor  refns- 
ing,  and  that  they  convinced  her  sbe  was 
not  sick;  and  then  she  alleged  tbat  sbe 
held  the  land  In  trust  for  ber  brothera  and 
sisters,  but  finally  made  the  deed  when 
sbe  was  paid  half  instead  of  one-fun  rth  of 
the  money;  and  says  they  were  tlie  beet 
part  of  a  day  getting  her  to  sign.  Mo- 
George  says  when  they  entered  tbe  boose 
she  said  she  was  sick,  and  they  talked,  and 
her  health  seemed  to  greatly  improve,  and 
she  became  quite  bright  before  they  left: 
that  his  judgment  is  that  she  was  in  per- 
fect mental  condition,  and  if  there  was 
any  physical  ailment  about  her,  it  was  so 
trifiing  that  it  was  forgotten  as  soon  as 
she  became  interested  in  conversation; 
and  that,  after  they  agreed  to  pay  ball 
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tbe  purcbaae  money,  all  Indisposition  to 
make  the  deed  seemed  to  pass  away,  and 
she  treated  them  pleasantly,  and  that  the 
sudden  disappearance  ol  the  Indisposition 
of  which  she  complained  when  they  first 
met  her  was  a  subject  of  comment  and 
Amusement  afterwards.  It  cannot  be 
plausibly  said  that  the  representation  to 
her  by  McGeorge  that  she  was  legally 
bound  to  make  a  deed  under  the  option 
was  a  fraudulent  representation,  for  it 
was  but  the  expression  of  a  legal  opinion ; 
and,  moreover,  was  merely  a  declaration 
of  what  heclalmed  as  tbe  rights  nf  Graham 
under  tbe  option ;  and  further,  it  Is  cer- 
tainly not  law  that  where  a  party  to  an 
executory  agreement,  In  seeking  to  obtain 
compliance  with  it,  maintains  his  rights 
under  it  as  he  claims  thum  to  be,  is  guilty 
of  fraud  which  will  vitiate  a  deed  made  by 
the  other  party,  even  if  his  rights  were  not 
SDcb  as  be  claimed.  If  this  were  so,  mul- 
Citudus  of  instruments  would  fall.  Both 
parties  had  equal  chance  to  form  an  opin- 
ion as  to  tbe  obligation  of  tbe  agreement. 
It  was  made  April  19th  and  the  deed  No- 
vember 12th.  Home  weeks  after  it  was 
4nade,  she  refused  to  acknowledge  it  for 
recordation,  showing  that  she  then  hesi- 
tated about  it.  She  bad  months  in  which 
to  seek  advice  as  to  its  validity  before  she 
made  the  deed.  As  to  the  allegation  of 
tbe  bill  that  she  did  not  know  tbe cbar- 
-acter  of  the  Instrument,  It  is  clearly  proven 
that  the  de<*d,  except  formal  printed  parts, 
was  written  at  her  house,  and  carefully 
read  to  her.  She  says  she  thought  it  was 
-only  an  option.  Why  shoold  she  think  it 
was  an  option,  when  she  bad  already 
given  an  option?  Under  the  evidence, 
-«v«i  her  own,  I  think  it  clear  that  she 
knew  the  character  of  the  paper.  When 
one  signs  a  writing  he  must  know  what 
iteslgns.  Bishop  in  his  work  on  Contracts, 
§  846.  lays  down  tbe  rule :  "  One  Is  never 
required  to,  and  never  should, execute  any 
written  instrument  without  first  becom- 
ing fully  acquainted  with  its  contents. 
He  sbould  read  It,  If  able;  or.  If  illiterate, 
have  it  read  to  him.  And  when  he  has 
signed  a  written  contract,  the  law  prima 
facts  presumes  that  be  discharged  this 
■doty ;  therefore,  whether  In  fact  he  did  it, 
or  eliose  to  waive  the  privilege,  his  signa- 
ture binds  him."  All  the  grounds  on 
wbicb  she  could  have  objected  to  the  mak- 
ing of  tbe  deed  were  known  to  her  long 
before  she  made  It,  as  she  refused  shortly 
after  the  date  of  the  option  to  acknowl- 
edge it.  And  as  to  Inadequacy, she  herself 
states  that  an  old  miner  told  ber  before 
the  deed  was  made  that  the  coal  was 
worth  f  100  per  acre,  and  she  says  that 
when  McGeorgeand  O'Keefe  were  demand- 
ing a  deed  she  told  tbem  she  would  make 
one  ii  tbey  would  give  ber  f 20,000,  so  she 
■coold  make  it  satisfactory  with  her  heirs. 
It  appears  from  her  evidence  that  her  heirs 
were  urging  her  not  to  make  the  deed.  It 
seems  to  me  cieartbat  the  objection  of  her 
kindred,  and  a  deSlre  to  get  a  larger  price, 
not  fraud  practiced  upon  her,  were  at  tbe 
bottom  of  ber  refusal  to  make  the  deed. 

Next  as  to  the  defense  of  laches.  Ids 
argued  that  as  this  defense  is  not  made  In 
tbe  answer,  the  defendant  cannot  have  Its 
-boieflt  on   demurrer.    This    position  Is 


sought  to  be  sustained  by  the  language  of 
the  Judges  in  Sale  v.DiBhman,8  Leigh,  548; 
but  it  cannot  be  sustained,  for  it  Is  op- 
posed to  the  case  of  Jackson  v.  Hull,  21 
W.  Va.  601,  wherein  Judge  Snyder  says 
that  "it  Is  now  tbe  clearly-established  rule 
In  eajuity  that  the  statute  of  limitations, 
or  objections  in  analogy  to  it  upon  the 
ground  of  laches,  maybe  taken  advantage 
of  by  demurrer  as  well  as  by  plea."  This 
language  is  the  text  of  1  Daniel,  Ch.  Pr. 
p.  659,  §9,  where  many  authorities  are  cited. 
And  the  United  States  supreme  court  in 
Bank  v.  Carpenter,  101  U.  S.  667,  held  that, 
"where  It  appears  by  the  bill  that  the 
remedy  is  barred  by  lapse  of  time,  or  that 
by  reason  of  bis  laches  be  Is  not  entitled 
to  relief,  tlie  defendant  may  by  demurrer 
avail  himself  of  the  objection. "  I  am  con- 
vinced that  this  dtfense  of  laches  is  alone 
a  complete  bar  to  tbe  plaintiff's  bill.  Tiie 
option  dates  April  19, 1881,  the  deed  No- 
vember 12,  1881,  tbe  suit  In  May,  1S87,  a 
period  of  more  than  six  years  from  tbe 
date  of  the  option  and  five  and  a  half  from 
the  date  of  tbe  deed.  Decisions  of  this 
court  furnish  emphatic  authority  on  this 
subject.  Trader  v.  Jarvls,  28  W.  Va.  100, 
holds  that  "delay  in  the  assertion  of  a 
right,  unless  satisfactorily  explained,  even 
where  it  does  not  constitute  a  positive 
statutory  bar,  operates  in  equity  as  evi- 
dence of  assent,  acquiescence,  or  waiver; 
and  especially  is  such  the  case  In  suits  to 
set  aside  tranHactlons  on  account  of  fraud 
or  Infancy.  Laches  and  neglect  are  al- 
ways discountenanced  in  a  court  of 
equity. "  There  was  a  delay  of  nearly  sev- 
en years  there.  In  Cnrlett  v.  Newman,  80 
W.  Va.  183,  8  S.  E.  Bep.  678,  there  was  an 
attempt  to  set  aside  a  deed,  as  in  this 
case,  for  misrepresentation  and  fraud  near- 
ly five  years  after  its  date,  and  the  court 
called  it  a  "great  delay  "in  commencing 
suit,  and  refused  relief.  See  Hale  v.  Cole, 
81  W.  Va.  685,  8  S.  £.  Rep.  616,  in  opinion 
where  there  was  a  delay  of  five  years.  It 
was  a  ease  to  set  aside  a  deed  for  fraud 
and  undue  Influence.  See  Doggett  v.  Helm, 
17  Grat.  96;  Pusey  v.  Gardner,  21  W.  Va. 
470 ;  Walker  v.  Rutfner.  83  W.  Va.  297, 9  S.  E. 
Rep.  216.  The  United  States  court  In  Har- 
wood  V.  Railroad  Co.,  17  Wall.  81,  refused 
to  set  aside  a  sale  for  fraud  made  five 
yoars  before  the  suit.  In  Strong  v.  Strong, 
192  N.  Y.  69,  6  N.  E.  Rep.  799,  It  Is  held  that 
the  right  to  rescind  for  fraud  must  be  ex- 
ercised immediately  upon  its  discovery, 
and  afly  delay  In  doing  so  will  be  deemed 
an  election  to  affirm  It.  In  Slevektngv. 
LitEler,  81  Ind.  13,  It  is  held  that  he  must 
act  at  once  on  discovery  of  fraud,  and 
there  was  only  a  delay  of  two  months 
there  that  was  given  as  a  reason  for  re- 
fusal of  relier.  Barton  v.  Simmons,  14  Ind. 
49,  holds  that  itis  too  late  after  19  months 
to  rescind  a  land  sale  for  misrepresenta- 
tion. In  Hunt  v.  Blanton,  89  Ind.  38,  an 
offer  to  rescind  a  purchase  of  land  for 
fraud  made  five  months  after  conveyance 
came  too  late.  In  the  Illinois  case  of  Cox 
r.  Montgomery,  36  Til.  396,  held  that  a  bill 
filed  18  months  after  discovery  of  fraud  in 
a  land  exchange  was  unreasonably  de- 
layed. In  Bamett  v.  Bamett,  83  Va.  004, 
2  S.  £.  Rep.  788,  the  court  said:  "The 
rule  la  that  where  a  party  has  a  right  to 
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rescind  a  contract,  on  the  gronnd  of  frand, 
be  must  rescind  at  once  on  dittcovertuK  the 
frand,  or  as  soon  tlaereafter  as  circum- 
stances will  permit;  for  be  is  not  bound 
to  rescind,  and  any  unreasonable  delay, 
especially  II  it  be  injurious  to  the  other 
party,  will  be  regarded  as  a  waiver  of  his 
right.  This  is  well  settled.  Grymes  v. 
Sanders,  93  (T.  S.  65,  and  cases  cited.  Yet, 
In  the  present  case,  the  bill  was  not  filed 
until  April,  1885,  though  the  contract  was 
made  in  June,  1))79,  and  no  explanation  is 
given  in  the  bill  tor  complainant's  delay  in 
applying  for  a  rescission."  1  Pom.  Eq. 
Jur.  §418.  These  authorities  (and  many 
more  could  be  cited)  show  with  what  rig- 
or the  muxlm  r1gila,atibua  noa  dormlentt- 
bv8  aqaitas  aubvenit  is  enforced  by  courts 
of  equity,  and  that  we  do  not  limit  the 
plaintiff  within  a  period  too  short.  Mrs. 
Hale  knew  the  character  of  both  these 
papera  when  they  were  made,  as  I  think  is 
clearly  shown  by  the  evidence;  and  she 
herself  distinctly  states  as  a  witness  in  her 
examination  in  chief  that  she  did  not 
know  it  was  a  deed  at  the  time  she  signed 
it,  but  found  it  out  two  weeks  afterwards; 
that  J.  S.  Oarr  told  her  she  had  sold  her 
land  and  made  a  deed  for  it,  and  she  told 
him  it  was  only  an  option,  and  he  exam- 
ined It  and  again  told  her  she  had  made  a 
deed. "  Thus,  at  latest,  she  discovered  this 
alleged  fraud  two  weeks  after  the  date  of 
the  deed.  But  to  make  the  case  stronger 
against  her,  she  not  only  thus  delayed, 
but,  about  two  years  later,  when  Mc- 
George  went  to  her  house  to  bunt  tax-re- 
ceipts and  papers  concerning  the  land,  she 
spent  much  time  in  looking  them  up,  and 
gave  them  up  to  him;  and  she  several 
times  wrote  urging  payment  of  the  un- 
paid purchase  money  due  under  the  sale. 
Thus  she  ratified  the  contract,  and  waived 
her  right  to  impeach  the  deed  for  fraud. 
6  VTait,  Act.  &  Def.  522;  Kerr,  Fraud  &  M. 
801.  I  confess  that,  in  view  of  the  loss 
consequent  upon  after  events  suffered  by 
the  kindred  of  Mrs.  Hale  (tor  she  died  in 
June,  1888)  from  this  sale,  I  have  felt  a 
leaningtowards  her  side  of  the  cause ;  but 
I  see  no  substantial  view  upon  which  it 
can  be  decided  tor  her.  The  strongest 
feature  In  her  favor  is  that  the  deed  con- 
fers rights  upon  the  grantee  beyond  the 
option  as  above  stated,  and  there  was  a 
down  payment  of  halt  instead  of  one- 
fourth  of  the  purchase  money^  as  called 
for  by  the  option,  but  as  to  that,  we  have 
to  say  that  she  was  competent  ^Ki  make 
such  deed  as  she  liked,  and  such  is  her 
deed :  and  in  addition  the  same  principles 
of  laches  apply  to  this  feature  of  the  deed 
as  to  others.  Both  as  to  the  option  and 
tihe  deed,  the  case  made  by  plaintiff  is  not 
suflScient.  See  Pennybacker  v.  Laidley,  3S 
W.  Va.  624, 11  H.  E.  Rep.  39.  decree  re- 
versed, and  bill  dismissed. 

Lucas,   P.,   and    E.nqlibh,  J.,  concur. 
Bolt,  J.,  absent. 

UNFRIBD  v.  BALTIMORE!  &  O.  R.  CO. 

(Swpreme  Court  ^  Appeals  of  West  Virgijila. 
Deo.  8,  1890.) 

NSW  TBIAI<— BXCBSSITB  YBSOiar— RBMiTl'lTUK. 

In  sn  action  for  damages,  where  the  ver- 
diot  of  tiie  Jury  is  so  erroneous  as  to  clearly  in- 


dicate prejudice,  partiality,  passion,  or  oormp- 
tion  in  arriving  at  their  conclusions,  the  defend- 
ant, on  motion,  is  entitled  to  a  new  trial:  and 
it  Is  error  in  the  court  to  allow  the  plaintiff  to 
elect  to  take  a  less  snm  snggested  by  the  oonrt, 
when  there  is  no  data  before  the  oonrt  by  which 
said  smaller  sum  could  be  rightly  and  deflnitely 
ascertained,  but  which  is  fixed  by  tiie  diacrntloa 
ot  tiie  court,  unaided  by  the  evidence. 
(SuUatyiu  by  the  Court.) 

Error  and  aupersedeaa  to  circuit  court, 
Ohio  county. 

B.  M.  RanseU,  for  plaintiff  in  error,  fi. 
B.  Dovener  and  J.  O.  Peudletoa,  for  de- 
fendant in  error. 

Enolish,  J.    On  the  16th  day  of  July. 

1884,  John  Untried  instituted  an  uction  of 
trespass  on  the  case  against  the  Baltimore 
&  Ohio  Railroad  Company,  in  the  circuit 
court  of  Ohio  county,  claiming  damages 
to  the  amount  of  $25,000  tor  injuries  re- 
ceived while  In  the  employ  of  said  railroad 
company.    On  the  12th  day  of  January, 

1885,  a  demurrer  was  sustained  to  the 
plaintiff's  declaration,  and  on  his  motion 
leave  was  granted  him  tu  amend  his  dec- 
laration, and  the  case  was  remanded  to 
rules  for  that  purpose.  On  the  first  Mon- 
day in  March,  1885,  an  amended  declara- 
tion was  filed,  and  on  the  14th  day  of 
April,  1885,  the  defendant,  by  its  attorney, 
demurred  to  the  plaintiff's  amended  dec- 
laration, and  to  each  count  thereof,  and 
the  plaintiff  joined,  and  on  the  18th  d«y  of 
September,  1885,  the  court  overruled  aaid 
demurrer;  and  thereupon  the  drfendant 
pleaded  not  guilty,  ana  In  addition  there- 
to the  defendant  filed  four  several  pleas 
In  writing,  numbered,  respectively,  2,  8,  4, 
and  5.  The  first  of  said  pleas  is,  in  effect, 
a  plea  of  accord  and  satisfaction,  alleging 
that  the  said  plaintiti  ought  not  to  bare 
or  maintain  bis  notion  against  said  de- 
fendant, because  it  says  that,  after  thecom- 
mltting  of  the  grievances  in  the  plaintiff's 
declaration  mentioned,  and  l>efore  the 
bringing  of  said  suit,  to-wit.  on  the  20tb 
day  of  June,  1884,  at  the  county  of  Ohio, 
the  said  defendant  procured  the  Baltimore 
&  Ohio  Employes'  Relief  Aiisoeiation  to 
pay  to  the  said  platntlB,  and  tbe  last- 
mentioned  association  then  and  there,  on 
behalf  ot  the  said  defendant,  paid  to  the 
said  plaintiff,  the  sum  ot  $27.  tor  and  in 
full  satisfaction  and  discharge  ot  the  said 
grievances  in  the  said  declaration  men- 
tioned; and  which  said  sum  of  $37  be,  tbe 
said  picdntiff,  then  and  there  accepted  and 
received  of  and  from  tiie  said  association 
in  full  satisfaction  and  discharge  of  the 
said  grievances,  and  this  the  said  defend- 
ant was  ready  to  verify.  Plea  No.  8  al- 
leges, in  sniwtanee,  that  after  tbe  con^mis- 
slon  ot  the  grievances  in  tiie  plaiatitf's 
declaration  mentioned  on  the  SOth  day  ot 
June,  1884,  tbe  Baitimore&Ohio  Employes' 
Relief  Association  paid  to  said  plaintiff 
the  snm  ot  $27,  for  and  in  satMactlon  ot 
said  grievances  in  the  plaintiff's  declara- 
tion mentioned,  whicli'sald  sum  of  $27  he, 
the  said  plaintiff,  then  and  tliere  accepted 
and  received  of  and  from  the  said  asso- 
ciation in  full  satisfaction  and  discharge 
ot  the  said  grievances,  concluding  with  a 
verification.  Plea  No.  4  is  in  substance 
the  same  as  No.  3,  with  the  exception  that 
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it  alleges  that  tbe  defendant  paid  Bald 
plaintiO  tlie  earn  of  f  27  In  tall  satlBtaction 
and  discharge  of  tbe  said  grievances  in  tbe 
plaintiffs  declaration  mentioned,  wbicb 
sam  tbe  plaintiff  accepted  and  received  of 
and  from  said  defendant  in  full  satisfac- 
tiun  and  discharge  of  said  grievances,  con- 
clading  witb  a  verification;  and  plea  No. 
5  alleges  that  before  tbe  commencement  of 
said  salt,  to-wit,  on  the  20tb  of  Jane,  1884, 
at  tho  said  coanty  of  Oblo,  the  said  plain- 
tiff, by  his  certain  writinit  of  release  sealed 
with  bis  seal,  tbe  date 'whereof  is  a  certain 
day  and  year  last  aforesaid  therein  men- 
tioned, to- wit,  the  day  and  year  last  afore- 
said, did  release  and  forever  discbarge  the 
said  defendant  from  ail  claims  and  de- 
mands for  damages  by  reason  of  the  said 
grievances  in  said  declaration  mentioned, 
which  he,  the  said  plaintiff,  then  and  there 
or  might  or  could  thereafter  have  against 
the  said  defendant,  as  by  said  writing  or 
release,  reference  being  bad  thereto,  will 
fully  appear,  concluding  with  a  verifica- 
tion, to  which  pleas  tbe  plaintiff  replied 
generally  on  tbe  17th  day  of  April,  1886 : 
and  on  the  14th  day  of  May.  1886,  the 
plaintiff,  by  his  attorneys,  moved  tbe  court 
to  be  allowed  to  withdraw  his  general  rep- 
lication to  the  special  pleas  heretofore  filed, 
and  to  file  a  special  replication  thereto 
in  writing,  which  he  then  tendered:  to 
which  motion  tbe  defendant  objected,  and 
also  objected  to  the  filing  of  said  special 
replication  on  the  ground  that  the  same 
was  tendered  too  late,  and  also  on  the 
groand  that  it  is  insufflcient  in  law;  bnt 
the  court  overmled  Its  objection,  and  al- 
lowed said  replication  to  be  filed,  which 
was  accordingly  done,  and  the  defendant 
excepted.  Thereupon  the  defendant  de- 
marred  to  the  said  special  replication,  in 
wbicb  demnrrer  the  plaintiff  joined,  and 
on  the  8th  day  of  January,  1887,  tbe  court 
set  aside  the  order  allowing  said  special 
repllcAtlon  to  be  filed,  and  sustained  tbe 
objections  of  tbe  defendant  to  the  filing 
of  tbe  plaintiff's  replication,  and  leave  was 
given  the  plaintiff  to  file  another  special 
replication :  and  thereupon  tbe  pi  a  in  tiff  ten- 
dered anotber  special  replication  marked 
"No.  2"  to  the  defendant's  four  special 
pleas.  To  the  filing  of  said  special  replica- 
tion marked  "No.  2"  the  defendant  ob- 
jected on  the  ground  that  tbe  same  was 
insufllclpnt  In  law,  and  on  a  subsequent 
day  said  objection  to  the  filing  of  plain- 
tiO's  special  replication  No.  2  was  over- 
ruled, and  said  replication  was  ordered 
to  t>e  filed.  Tbe  plaintiff,  in  said  special 
replication  No.  2,  said  that  he  ought  not 
to  be  barred  from  having  or  maintaining 
his  action  because  of  anything  alleged  by 
the  defendant  In  its  (our  pleas  numbered, 
respectively,  2,  8, 4,  and  5,  because  he  says 
that  on  the  20th  day  of  June,  1884,  at 
Wheeling,  Ohio  coanty,  W.  Va.,  he  signed 
an  Instrument  in  writing  which  was  sub- 
stantially as  follows,  and  to  the  following 
effect,  to-wit: 

"  Wheeling,  June  20th,  1884.  Received  of 
the  Baltimore  A  Ohio  Employes' Relief  As- 
sociation, by  tbe  bands  of  W.  B.  McClnng, 
tbe  >om  of  twenty-seven  dollars,  same  be- 
ing tbe  fun  allowance  as  a  member  of  the 
said  association  T  am  entitled  to  receive 
fr»m  its  funds  for  the  period  commencing 
v.I28.B.no.ia— S3 


May  1st,  1884,  and  ending  May  81st,  1884,. 
by  reason  of  Injuries  received  whilst  in  the 
discharge  of  duty  in  the  service  of  the 
B.  &  O.  Railroad  Company;  and,  in  con- 
sideration of  the  receipt  by  me  of  the  said 
sum  of  $27, 1  do  hereby  release  and  forever 
discharge  the  said  company,  and  all  other 
companies  operating  its  roads,  branches, 
and  cars,  from  all  claims  and  demands  for 
damages,  indemnity,  or  other  form  o( 
compensation  I  now  or  may  or  can  here- 
after have  against  ^ther  of  the  aforesaid 
companies  by  reason  of  said  injuries.  I  de- 
clare on  honor  that  during  tbe  period 
above  stated  1  have  not  been  able,  by  rea- 
son of  said  injuries,  to  perform  my  accus- 
tomed labor,  and  have  not  done  work  of 
any  kind  for  pay. 

his 
"John  x  UNrBiED. 
mark 

*  Witness :    T.  E.  Mulligan.  " 

Plaintiff  says  that  at  tbe  time  be  signed 
the  above  writing  he  received  the  said 
sum  off  27,  and  that  the  said  sum  of  $27 
and  tbe  said  writing  are  the  release,  re- 
ceipt, and  sums  of  money  set  forth  in  the 
detendant'e  four  several  pleas  aforesaid. 
Tbe  plaintiff  further  says  that  at  the  time 
be  signed  the  said  writing  he  was  a  Oer- 
man,  nnable  to  speak,  write,  or  ander- 
staud  the  English  language,  and  that  be 
signed  the  said  writing  in  tbe  belief  that 
he  was  then  and  there  receipting  (or  the 
sum  of  $27  to  which  he  was  entitled  as  a 
member  of  said  association,  and  did  not 
know,  and  bad  no  means  of  knowing,  and 
was  not  informed  by  the  said  McClung,the 
said  defendant,  or  any  one  (or  them,  that 
he  was  waiving  or  relinquishing  any  right 
of  action  or  claim  for  damag;eshe  then  had 
against  the  defendant  by  reason  of  the 
Injuries  and  grierances  set  forth  in  tbe 
plaintiff's  declaration.  On  the  contrary, 
the  said  McClung,  then  acting  as  theagent 
of  the  defendant,  and  the  said  defendant 
by  its  agents,  ttaen  and  there  represented 
to  the  plaintiff  that  tbe  said  writing  was 
merely  a  receipt,  and  contained  nothing 
but  a  receipt  for  the  said  sum  of  $27,  and 
said  writing  was  so  translated  by  said 
agents  to  him.  The  plaintiff  charges  that 
bis  signature  to  said  writing  was  made  by 
him  under  a  mistake  aa  to  its  purport, 
and  was  procured  from  him  by  said  de- 
fendant and  its  agents  by  tbe  foregoing 
false,  fraudulent,  and  deceitful  representa- 
tions and  concealments  as  to  the  contents, 
meaning,  and  intent  of  said  writing  then 
and  there  made  to  him  by  the  said  defend- 
ant and  its  agents,  and  this  the  plaintiff 
was  ready  to  verify ;  wherefore  he  prays 
judgment,  and  that  his  damages  by  him 
sustained  by  reason  of  the  grievances  set 
forth  in  the  declaration  be  adjudged  him, 
etc. 

On  the  8tb  day  of  October,  1887,  the  jury, 
to  whom  tbe  cause  bad  beea  snbmitted,  in 
answer  to  tbe  following  particular  ques- 
tions of  fact  which,  on  motion  of  tbe  de- 
fendant, they  were  directed  by  the  court 
before  they  retired,  in  addition  to  their 
general  verdict,  to  find  In  writing,  said: 
"  (2)  Could  not  the  plaintiff,  under  the  cir- 
cnmstances  in  which  he  was  placed  at  the 
time  of  the  injury,  by  tbe  exercise  of  rea- 
sonable and  ordinary  care  for  his  own  pro- 
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tectlon,  have  avoided  tbe  accident?  No. 
(S)  Was  not  the  plalntltt  negllsent  In  plac- 
ing blmself  in  the  position  in  wbicli  be 
was  standing  at  tbe  time  when  the  Injury 
occurred,  Instead  ol  waiting  in  a  safer 
place  until  the  tmck  was  ready  to  be 
removed?  No.  (4)  Was  tbe  negligence  of 
the  engineer,  Cionnelly,  in  running  an^l 
managing  tbe  engine,  of  which  he  was  in 
charge  at  tbe  time  of  the  Injuries,  the  sole 
cause  of  tbe  plaintiff's  Injury  ?  Tee.  (5) 
Was  there  any  fraudulent  or  deceitful  mis- 
representation or  concealment  by  Mulli- 
gan atthe  time  when  the  receipt  of  June 
20,  1884,  was  executed  by  the  plaintiff? 
Yes.  [Signed]  Chas.  J.  Meyer,  Fore- 
man. "  And  as  tu  the  general  verdict,  they 
do  say :  "  We,  the  Jury,  find  for  the  plain- 
tiff, and  assess  bis  damages  at  seven  thon- 
sand  (f7,000)  dollars.  Chab.  J.  Mbteb. 
Foreman."  Wbereopon  tbe  defendant,  by 
its  attorney,  moved  the  coort  to  set  aside 
tbeverdlctof  the  Jury  rendered  therein,  and 
grant  It  a  new  trial,  which  motion  being 
argued  by  counsel  and  considered  by  the 
court,  and  the  conrt,  being  of  opinion  that 
tbe  verdict  of  the  ]nry  in  favor  of  tbe  plain- 
tiff for  $7,000  damages  was  excessive  in 
amount,  proposed  that  tbe  pl^ntlffshonld 
take  the  <«um  of  $3,600  in  Ueo  of  tbe  said 
sum  of  $7,000,  and,  the  plaintiff  having 
elect«d  to  take  tbe  said  sum  of  $8,600  as 
proposed  by  tbe  conrt,  tbe  court  overruled 
the  defendant's  motion  for  a  new  trial ;  to 
which  action  of  the  conrt  In  giving  tbe 
plaintiff  said  election,  as  well  as  to  Its  ac- 
tion in  overruling  the  defendant's  motion 
to  set  aside  the  said  verdict,  the  defendant 
excepted,  and  Judgment  was  rendered 
against  the  defendant  for  the  said  snm  of 
$3,500  with  interest  thereon  from  the  21st 
day  of  .Tnly,  1888,  nntU  paid. 

The  evidence  of  nnmerons  witnesses  for 
the  plaintiff  and  defendant  was  given  dur- 
ing tbe  trial;  also  documentary  evidence 
was  introduced,  including  tbe  constitu- 
tion and  by-laws  of  tbe  Baltimore  A  Ohio 
Employes' Relief  Association;  also  certain 
receipts  and  releasee  signed  by  the  plain- 
tiff for  mimey  paid  him  subsequent  to  the 
date  of  his  Injury,  which  appears  in  a  bill 
of  exceptions  containing  a  certificate  of 
the  evIiMnce;  and  thereupon  tbe  court,  at 
tbe  Instance  of  the  plaintiff,  gave  the  Jary 
tbe  following  lustmctlons:  "If  the  Jnry 
brieve  from  the  evidence  that  tbe  defend- 
ant was  negligent  In  not  providing  and 
making  reasonable  rules  and  regulations 
governing  tbe  men  working  at  the  time  be 
received  tbe  Injuries  complained  of,  as  well 
as  engineers,  engines,  and  those  ronning 
them,  in  approaching  tbe  point  aforesaid, 
and  that  plaintiff,  while  in  the  exercise  of 
ordinary  and  reasonable  care,  was  injured 
by  tbe  negligence  of  tbe  defendant  of  the 
character  mentioned  In  this  Instruction, 
they  will  find  a  verdict  for  the  plaintiff, 
unless  they  further  believe  that  tbe  plain- 
tiff has  released  and  discharged  the  de- 
fendant from  liability  therefor.  If  tbe 
jnry  believe  from  tbe  evidence  that  the  ro- 
ctipt  and  release  of  June  20, 1884.  was  ob- 
tained from  John  Unfrled,  the  plaintiff,  by 
the  defendant,  or  by  some  person  tor  It, 
by  false  representations  as  to  Its  con- 
tents and  meaning,  then  said  release  Is 
null  and  void, and  cannot  be  held  as  a  bar 


to  the  plaintiff's  claim.  The  false  and 
fraudnleut  representations  of  an  agent 
when  acting  In  tbe  scope  of  his  aotbority 
bind  the  principal,  and  a  man  cannot  take 
any  benefit  under  false  and  fraudulent  rep. 
resentatlons  made  by  his  agent,  though 
he  may  have  been  no  party  to  tbe  repre- 
sentations. Should  the  jury  find  a  veralct 
for  tbe  plaintiff,  they  are  to  determine  tbe 
amount  of  damages  to  which  be  Is  entitled 
by  reason  of  tbe  wrongs  and  injuries  com- 
plained of  in  the  amended  declaration. 
The  damages  must  be  measured  by  the 
loss  of  time  of  the  plaintiff  daring  tbe  core 
and  expense  Incurred  in  respect  to  It,  tbe 
pain  and  suffering  undergone  by  the  plain- 
tiff, and  any  resulting  permanent  injury, 
especially  where  it  causes  a  dlsabili^  for 
further  exertion  in  whole  or  In  part,  and 
any  consequent  pecuniary  loss  from  such 
disability;  and  If  the  Jury  should  find 
that  the  defendant,  in  respect  to  the 
wrongs  and  Injuries  complained  of.  was 
gailty  of  gross  negligence,  they  may  give 
such  daroagc«  as  from  the  evidence  in 
the  exercise  of  a  sound  discretion  they  may 
believe  tbe  plaintiff  Is  entitled  to  as  com- 
pensation for  such  wrongs  and  injarles, 
not  exceeding  $26,000."  To  the  giving  of 
each  of  which  Instructions  the  defendant 
by  Its  counsel  objected,  which  objection 
was  overruled  by  tbe  conrt.  Tbe  defend- 
ant then  asked  the  court  to  instruct  tbe 
jury  that,  "upon  all  the  evidence  which 
had  been  introduced  in  tbe  case,  tbe  Jury 
should  find  for  the  defendant,"  to  the  giv- 
ing of  which  instruction  the  plaintiff  ob- 
jected, and  the  court  sustained  said  objec- 
tion. Tbe  defendant  also  asked  the  court 
to  give  the  following  Instructions,  num- 
bered 2  and  11,  to  the  Jury,  to-wit:  (2) 
"A  person  who  enters  a  perilous  employ- 
ment, such  as  working  upon  or  near  the 
tracks  of  a  railroad  company,  assumes  all 
ordinary  risks  attending  the  employment, 
and  if  he  Is  Injured  by  reason  of  such  ordi- 
nary rinks  he  cannot  recover  from  bin  em- 
ployer damages  for  tbe  Injury."  (11)  'It 
tbe  jury  believe  from  tbe  evidence  that  the 
said  John  Unfrled  executed  tbe  paper  in- 
troduced in  evidence  dated  June  20,  1884, 
by  placing  bis  mark  thereto,  and  If  they 
further  believe  that  the  said  John  Untried 
did  not  understand  the  contents  of  tbe 
said  paper,  and  conid  not  read  tbe  same 
because  he  did  not  understand  theEngllsh 
language,  and  If  they  further  believe  that 
nothing  was  done  by  any  one  connected 
with  tbe  defendant  company  or  with  tbe 
relief  association  to  prevent  tbe  said  John 
Unfrled  from  having  tbe  said  paper  trans- 
lated to  him,  or  from  otherwise  becoming 
acquainted  with  the  contents  of  the  same. 
then  It  was  the  duty  of  the  said  John  Un- 
tried to  take  proper  precantions  himself, 
and  of  his  own  motion,  to  have  such 
paper  translated  or  explained  to  blm; 
and,  If  he  chose  to  slgrn  the  same  without 
taking  such  precautions,  be  did  so  at  his 
own  peril,  and  musttakethe  consequences, 
and  be  bound  by  tbe  paper. "  To  tbe  giv- 
ing of  each  of  these  Instructions  the  plain- 
tiff objected,  and  the  court  sustainetl  tbe 
said  objections,  and  refused  to  give  said 
instructions  In  that  form,  but  afterwards 
gave  them,  with  modifications,  in  tbe  fol- 
lowing language:    (21  "A  oerson  entering 
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«  perOooB  employment,  aach  as  laboring 
on  or  near  the  tracks  of  a  railroad  com- 
pany,  himself  aasnmea  all  the  ordinary 
and  usual  risks  attendliiK  the  employ- 
ment, and,  if  he  la  Injured  by  reason  of 
«ncb  ordinary  risks,  be  cannot  recover 
from  his  employer  damages  for  the  injury, 
but  be  does  not  assume  the  risk  of  negli- 
gence on  the  part  of  bis  employer."  (11) 
"If  tbe  jury  believe  from  the  evidence  that 
the  said  John  Dnfried  ezecnted  the  paper 
introduced  in  evidence  dated  June  20. 1884, 
by  placing  bis  mark  thereto,  and  If  they 
further  believe  that  the  said  John  Unfried 
did  not  understand  tbe  contents  of  the 
«aid  paper,  and  could  not  read  the  same 
because  he  did  not  understand  the  English 
language,  and  if  they  further  believe  that 
nothing  was  done  by  any  person  con- 
nected -with  the  defendant  company  or 
with  tbe  relief  association  to  prevent  the 
said  John  Unfried  from  having  the  said 
paper  translated  to  blm,  or  from  other- 
wise becoming  acquainted  with  the  con- 
tents of  the  same,  then  it  was  the  duty  of 
tbe  said  John  Untried  to  take  the  proper 
f)recautlon8  himself,  and  of  his  own  mo- 
tion, to  have  such  paper  translated  or  ex- 
plained to  him;  and.  If  he  chose  to  sign 
the  same  without  taking  such  precau- 
tions, he  did  so  at  his  own  peril,  and  must 
take  the  consequences,  and  be  bound  by 
the  paper,  unless  the  jury  believe  he 
was  induced  t0  place  his  mark  on  said 
paper  by  misrepresentations  fraudulently 
made. "  To  which  modifications  of  said 
instructions  the  defendant  objected,  and 
the  court  overruled  said  objections ;  to  all 
of  which  rulings  the  defendant  by  its  coun- 
sel excepted,  and  applied  for  and  obtained 
A  writ  of  error  to  this  court. 

The  first  error  relied  on  by  the  plaintiff 
Is  the  action  of  the  court  In  overruling  Its 
-demurrer  to  tbe  plaintlB's  amended  decla- 
ration. It  is  earnestly  contended  by  counsel 
for  the  defendant  that  tbe  demurrer  should 
have  been  sustained  to  the  second  count  of 
«aid  amended  declaration.  This  demurrer 
to  said  amended  declaration  presents  for 
consideration  tbe  question  as  to  whether 
an  employe  engagefl  as  a  carpenter  In  re- 
pairing cars  for  a  railroad  company 
shoold  be  regarded  as  a  fellow-servant 
with  the  engineer  of  a  locomotive  belong- 
ing to  the  same  railroad  company,  who  is 
engaged  in  driving  cars  upon  tbf.>  railroad 
of  said  company,  and  it  seems  to  me  that 
this  la  the  first  question  to  be  determined. 
In  the  case  of  Cooper  v.  Ballroad  Co.,  24 
W.  Va.  88.  this  court  held  that  a  brake- 
man  employed  on  one  of  the  freight  trains 
of  a  railroad  company,  and  an  inspector 
ormaster  mechanic  charged  with  the  duty 
of  keeping  sucb  machinery,  cars,  and  ap- 
pliances in  repair,  cannot  be  regarded  as 
fellow-servants  In  such  a  sense  as  to  pre- 
vent tbe  brakeman  from  recovering  of  tbe 
-company  for  an  injury  sustained  by  blm 
because  of  tbe  negligence  of  such  inspector 
ur  master  mechanic.  In  this  case,  the 
plalntill's  intestate,  William  Patten,  lost 
his  life  by  reason  of  a  hand-hold  on  one  of 
the  freigbt-cars  giving  way  while  he  was 
-climbing  onto  the  car  In  performance  of 
Ills  daty  as  such  brakeman,  by  reaaon  of 
wblcb  he  waspreclpltatedtothetrack.and 
lost  bis  life.    There  can  be  no  question 


that  It  Is  an  imperative  dnf7  of  the  rail- 
road company  to  keep  Its  machmery  and 
appliances  in  order  so  as  not,  by  want  of 
proper  care,  to  endanger  tbe  Uvea  of  its 
employes ;  and  in  doing  so  it  is  necessary 
to  Intrust  the  Inspection  of  such  matters 
to  a  master  mechanic  who  supervises  and 
is  responsible  for  that  department,  and 
who  must  be  considered  as  standing  in 
tbe  place  of  tbe  railroad  company  Itself, 
and  it  would  not  be  proper  to  regard  him 
as  a  fellow-servant  with  a  person  holding 
the  position  of  brakeman  on  a  train.  Korer 
on  Railroads  (volume  2,  p.  882)  says:  "It 
is  well  settled  that  a  corporation  cannot 
act  personally ;  that  it  requires  some  per- 
son to  superintend  structures,  purchase 
and  control  cars,  employ  and  discharge 
men,  and  provide  all  the  needful  appli- 
ances. This  can  only  be  done  by  agents. 
When  the  directors  themselves  act  as  such 
agents,  they,  as  the  executive  bead,  repre- 
sent the  corporation.  When  they  devolve 
those  duties  of  executive  head  in  reference 
to  any  portion  of  their  duties  upon  some 
one  else  appointed  to  pertorm  them,  then 
sucb  appointee  in  that  particular  .  matter, 
equally  as  much  so  as  if  done  by  them- 
selves, represents  the  corporation,  and  al- 
though in  doing  so  be  may  be  and  is  a 
servant  of  tbe  corporation.  Inasmuch  as 
be  serves  it,  yet  he  is  not  in  these  respects 
a  fellow-servant,  co-laborer,  or  co-employe 
in  the  common  acceptation  of  tbe  term, al- 
though he  may  labor  with  and  like  others 
who  are  to  each  other  co-laborers.  In 
this  respect,  be  Is  bead,— he  is  roaster." 
The  master  mechanic  spoken  of  In  tbe  case 
of  Cooper  v.  Railroad  Co..  supra,  must  be 
regarded  as  tbe  alter  ego  of  the  railroad 
company,  be  baving  tbe  charge  and  su-^ 
pertntendence  of  that  department;  and  It 
follows  that  he  could  not  be  regarded  as 
a  fellow-servaut  of  tbe  brakeman  who  was 
Injured  by  thedefective  hand-hold.  Again, 
Rorer  on  Railroads  (volume  2,  p.  830) 
says:  "And  it  does  not  matter  to  the 
contrary  that  tbe  servants  are  employed 
in  different  departments  or  dutlee,  if  the 
employment  be  in  the  same  business  en- 
terprise, and  by  tbe  same  master.  Thus 
it  is  expressly  holden  that  the  duties  of  a- 
swltchmanand  engineer  on  thesame  road, 
though  different  and  independent  of  each 
other,  and  discharged  necessarily  by  per- 
sons baving  no  control  over  each  other, 
or  one  over  the  other,  are  of  such  char>- 
acter  as  to  come  within  tbe  rule  of  law 
which  prevents  a  recovery  against  tbeir 
common  master  or  employer  for  an  Injury 
received  by  either  from  the  neglig;ence  or 
want  of  care  of  the  other,  when  tbe  road 
is  being  operated  and  exclusively  con- 
trolled by  such  employer. "  Again,  under 
the  head  of  "Fellow-Servants,"  we  find 
that  Wood,  In  his  work  on  Master  and 
Servant,  (page  809,  §  425,)  says:  "But  tbe 
fact  that  the  servants  were  engaged  in 
separate  and  distinct  branches  of  service 
does  not  render  the  master  liable;  all  who 
are  engaged  in  the  same  common  service, 
from  the  highest  to  the  lowest,  and  who 
are  subject  to  the  same  general  control, 
are  fellow-servants  within  the  rule;"  and 
Shearman  JbRedfield,  on  the  Law  of  Negli- 
gence, (section  224,)  under  the  title  of 
"Who  are  Fellow-Servants?"  says:  "Ws 
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^OTV  approach  a  qaestiun  tvhlcb  has  given 
riue  to  irreconcilable  differences  of  opinion, 
and  npon  which  the  cases  must  be  marw 
shaled  In  divergent  lines,  who  are  fellow- 
servants?  To  a  certain  extent  all  the 
cases  agree  and  all  rest  upon  an  IntelU- 
gible  principle.  Any  person  in  the  employ- 
ment of  the  same  master,  and  under  bis 
control,  whether  his  position  is  eqnal.  In- 
ferior, or  superior  to  that  of  the  Injured 
servant,  so  long  as  he  is  not  intrusted 
with  apowerof  control  over  that  servant. 
Is  a  fellow-servant  with  him.  No  extent 
of  difference  In  their  wages,  social  position, 
or  work  affects  the  relation  of  servants  of 
the  same  master  so  long  as  they  are  em- 
ployed in  one  general  business ; "  and  the 
same  author.  In  giving  lUnstratious  of  fel- 
low-servants under  all  rules,  says:  "In 
courts  holding  to  the  more  liberal  Ameri- 
can rule,  a  negligent  locomotive  engineer 
was  held  to  be  a  fellow-servant  In  a  com- 
mon employment  with  a  fireman  on  the 
same  engine,  *  *  •  with  a  car-repairer 
and  cleaners  in  the  railroadyard,''etc..  Id. 
i241;  citing  Bailway  Co.  v.  Harrington,  63 
Tex.  697.  In  that  case  the  husband  of  the 
plalntitr  was  a  car-repairer  In  the  yard  of 
the  company,  and  the  petition  charged 
that  he  was  ran  over  and  killed  by  negli- 
gence of  the  engineer  and  persons  in  charge 
of  the  engine  without  thefanlt  of  Harring- 
ton. On  demurrer  to  the  petition  It  was 
held  that  the  petition  was  sufficient,  and 
the  demurrer  was  overruled;  but,  npon 
appeal  to  the  supreme  court.  It  was  held 
that,  "where  two  servants  are  employed 
by  the  same  master,  labor  nnder  the  same 
control,  derive  their  anthority  and  receive 
theircompensatlon  from  acommon source, 
and  are  engaged  in  the  same  business, 
though  In  different  departments  of  the 
common  service,  they  arefellow-aervants ; " 
dting  Dallas  v. Railway,  61  Tex.  196.  And 
In  theraseot  Clark  V.  Railroad  Co.,  28Mlnn. 
128,  9  N.  W.  Rep.  681 ,  it  appears  that  one 
J.  S.  Clark  was  car-repairer,  ■  and  was 
killed  by  a  projecting  roof  or  awning  pro- 
jecting over  the  side  track,  while  he  was 
enga^d  in  the  service  of  the  company  tn 
moving  freight-cars.  It  was  held,  among 
other  things,  that  "if  a  servant  enters  into 
an  employment  Involving  dangers  of  per- 
sonal Injury  which  the  master  might  have 
avoided,  he  takes  upon  himself  the  risk  of 
all  the  basards  Incident  to  the  employ- 
ment, the  existence  and  nature  of  which 
were  known  to  him  when  be  entered  the 
service,  and  which  he  bad  no  reason  to  ex- 
pect would  be  obviated  or  removed. "  In 
the  case  of  Railroad  Co.  v.  Murphy,  58  111. 
886,  in  appears  that  James  Murphy,  a  car- 
repairer,  was  killed  while  at  work  In  the 
company's  yard.  "He  and  a  fellow-work- 
man had  been  engaged  in  'Jacking  np' 
and  repairing  a  car  in  a  freight  train,  and, 
having  finished  bis  work,  had  started  for 
the  shop  where  they  kept  their  tools,  when. 
In  passing  down  between  the  rails  of  the 
main  track,  he  was  overtaken  and  struck 
by  a  switch-engine,  and  so  Injured  that  he 
soon  after  died ; "  and,  upon  a  salt  broDgbt 
to  recover  damagres  for  wrongfully  caus- 
ing his  death,  it  was  held  that,  "  nnder  the 
circumstances,  the  deceased  and  the  engi- 
neer managing  the  engine  through  whose 
negligence  be  received  the  injury  wbteh 


caused  his  death  were  fellow-servanta  in 
each  a  sense  as  to  sabject  them  to  the 
operation  of  the  wrtl-establisbed  rule, 
which  refuses  a  remedy  against  a  common 
master  in  favor  ot  one  employe  who  re- 
ceives an  injury  through  the  carelessness 
ot  another,  while  in  tbe  same  line  ot  duty ; " 
and  the  court  further  said  that,  "while  it 
is  not  easy  to  define  who  are  to  be 
considered  fellow-servants  in  the  sense  of 
tbe  general  rule,  which  exempts  the  com- 
mon master  from  liability  tor  injuries  re- 
ceived by  one  employe  through  the  care- 
lessness of  another  while  in  the  same  line 
of  duty,  with  such  perfect  accnracy  that 
doubtful  cases  will  not  occur,"  yet  the 
court  approved  of  the  following  instruc- 
tion, asked  by  the  defendant:  "If  the 
Jury  believe  from  the  evidence  that  both 
tlie  deceased  and  the  engine-driver,  at  the 
time  the  deceased  was  injured,  were  in  the 
employment  of  tbe  railroad  company,  and 
that  their  ordinary  occupations  in  sncb 
service  bore  sncb  relations  to  each  other 
that  the  careless  or  nogllgeut  conduct  of 
the  engine-driver  endangered  the  safety 
of  the  deceased,  then  such  danger  was  in- 
cident to  the  employment  of  the  deceased, 
cmd  the  plaintiff  conld  not  recover  in  that 
case;"  and  thecourtfurtherbeld  that"the 
fact  that  while  the  engine-driver  recrived 
his  orders  from  the  yard-master,  while  the 
deceased  received  bis  from  thu  foreman  uf 
the  repair  gang,  conld  nof  be  considered 
as  material,  they  were  still  the  fellow - 
servants  of  a  common  master,  working  Id 
the  same  place  to  subserve  the  same  inter- 
ests, and  with  their  occupations  so  related 
to  each  other  that  the  safety  of  the  de- 
ceased necessarily  depended  to  a  greater 
or  less  extent  upon  the  care  of  the  engine- 
driver.  "  Again,  in  Valtei  v.  Railway  Co., 
86  111.  500,  a  case  which  la  regarded  as  pre- 
cisely in  point,  tbe  court  held  that,"  when* 
a  servant  of  a  railway  company  sustained 
personal  injury  while  engaged  in  repairing 
can*  through  the  negligence  ot  a  fellow- 
servant,  a  driver  of  a  switch-engine,  Itk 
mistaking  a  signal  while  pushing  cars,  it 
was  held  that  the  plaintiff  could  not  re- 
cover against  the  company,  the  common 
master,  he  and  tbe  fellow-servant  b^ng  in 
the  same  line  ot  employment. "  See,  also, 
Patt.  Ry.  Ace.  Law,  868.  In  the  case  of 
Madden  v.  Railway  Co.,  28  W.  Va.  618. 
SNTnBR,  J.,in  delivering  the  opinion  of  tbe 
conrt,  after  citing  numerous  authorities, 
says:  "The  rule  deducted  from  these  prin- 
ciples and  authorities  would  seem  to  be 
that  two  servants  ol  the  same  master  are 
not  fellow-servants  when  one  acts  In  a 
superior  capacity  to  the  other  In  regard  to 
some  duty  due  from  the  master,  and  the 
master  is  liable  tor  any  Injuries  to  the  sub- 
ordinate caused  by  the  carelessness  or  nee- 
llgrenceof  the  superior.  At  one  time  it  wa» 
held  that,  to  make  the  master  responsible, 
he  must  have  Intrnsted  this  superior  serv- 
ant with  the  actual  control  of  all  his  bnsl- 
ness, — made  him  uJter  e/fo.  It  was  subse- 
quently held  that  this  superior  servant 
must  have  power  to  employ  and  discharge 
tbe  Inferior  servant;  but  now  it  seems  to 
be  considered  sufficient  that  the  Interior 
servant  Is  undertbecontrol  and  subject  to 
the  order  ot  the  superior  servant. "  Now, 
from  those  authorities,  we  cau  but  con- 


Digitized  by 


Google 


W.Va.) 


UNFRIBD  «.  BALTIMOBE  &  O.  B.  GO. 


617 


clnde  tbat  Juhn  nnfrle>d,  the  defendant  In 
error,  and  the  enKlneer  upon  tbe  moving 
train  by  wblcb  he  was  Injnred,  werefellow- 
aervants.  The  engineer  was  In  no  manner 
his  superior  oflBcer,  and  it  is  not  alleged  in 
the  declaration  that  be  bad  any  right  to 
command  or  control  him.  They  were 
working  for  a  common  master,  and,  al- 
thoDgb  working  in  different  capacities 
and  nnder  different  foremen,  we  have 
seen  by  the  authorities  cited  that  they 
moat  be  regarded  as  fellow-servants. 

Beterrlng  to  the  second  count  in  plain- 
tiff's declaration,  we  find  that  tbe  mate- 
rial  allegations  or  averments  on  which  he 
relies  are  that  the  defendant  was  pos- 
sessed of  and  using  and  operating  a  rail- 
road from  its  bridge  over  Wheeling  creek 
to  the  southern  boundary  of  Ohio  county, 
and  was  possessed  of  a  sidetrack  between 
said  two  points  running  from  said  rail- 
road to  its  machine  or  repair  shops,  and 
of  a  truck  and  certain  railroad  cars  then 
standing  on  said  side  track,  and  was  also 
possessed  of  a  lucnmotlveenglneand  train 
of  cars  attached  thereto,  which  were  then 
under  tbe  care  and  management  of  certain 
servants  of  tbe  defendant,  who  were  then 
driving  the  same  along  the  said  railroad 
to  and  upon  said  side  track ;  tbat  plaintiff 
was  a  carpenter  in  the  employ  of  the  de- 
fendant to  do  carpenter  work  about  said 
machine-shop  in  the  repair  of  trneks  and 
machinery,  under  the  direction  of  the  fore- 
mnn  of  said  shop,  who  was  an  officer  uf  the 
defendant,  and  plaintiff's  superior  officer; 
that  be  was  directed  by  said  foreman  to 
do  some  work  on  said  truck,  but  that 
he  did  not  know  at  or  before  that  time, 
nor  was  he  informed  by  the  defendant,  or 
any  one  for  it,  that  locomotive  engflnes  or 
trains  were  ever  run  by  the  defendant  or 
operated  on  said  side  track  In  the  neigh- 
borhood of  that  track  or  other  tracks  on 
said  track  while  tbey  were  being  repaired, 
and  tbat  be  had  no  means,  by  tbe  exer- 
cise of  reasonable  diligence,  of  knowing 
tbat  locomotive  engines  and  trains  were 
so  run  and  operated ;  tbat  after  a  truck 
had  been  placed  on  said  side  track  for  re- 
pair, or  for  other  carpenter  work,  the  de- 
fendant had  not  before  the  time  aforesaid 
operated  or  run  locomotive  engines  or 
trains  npon  said  side  track  in  the  ueigh- 
borbood  of  the  truck  before  its  repairs 
were  completed,  and  he  had  no  reason  to 
believe  that  any  train  or  locomotive  en- 
icine  wonld  be  operated  or  run  on  said 
track  at  tbe  time  of  tbe  happening  of  the 
injury  complained  of  thereinafter.  He  also 
charges  that  tbe  officers  and  servants  in 
charge  of  said  locomotiveengine  and  train, 
wboso  operation  and  management  caused 
the  Injnry  complained  of,  were  employed 
In  a  department  of  the  defendant  entirely 
disconnected  and  separated  from  the  ma- 
chine or  repair  shop  in  which  plaintiff  was 
employed,  and  that  the  duties  of  the  said 
officers  and  servants  and  of  the  plaintiff 
were  entirely  dissimilar,  and  In  no  way 
connected,  and  that  while  he  was  perform- 
ing certain  carpenter  work  on  tbe  truck 
aforesaid,  which  he  had  been  employed 
to  do  by  the  defendant,  the  defendant, 
by  its  servants,  so  carelessly.  Improperly, 
and  negligently  drove  and  managed  said 
locomotiveengine  and  train  that,  through 


and  by  tbe  nee^tgence  and  Improper  coo- 
duct  of  the  defendant,  said  train  struck 
with  great  force  and  violence  against  said 
cars  standing  on  said  side  track,  which 
cars  were  thereby  driven  with  great  force 
and  violence  against  and  npon  said  track, 
and  the  plaintiff  was  caught  and  crushed 
between  said  cars  and  said  truck,  and  be 
was  thereby  seriously  Injured,  his  left  arm 
broken  in  two  places,  his  shoulder  and 
breast  badly  mashed,  two  fingers  of  his 
right  hand  destroyed,  his  left  hand  cut 
off,  and  he  was  confined  three  months  to 
his  bed,  five  months  in  his  house,  incurred 
large  medical  bills,  was  permanently  in- 
jured, and  rendered  unfit  for  work  forever, 
by  means  whereof  he  was  damaged  f  25,- 
000. 

Now,  as  to  the  allegation  or  averment 
in  said  count  tbat  ho  did  not  know  tbat 
the  defendant's  looomotlve  engine  and 
train  came  in  on  said  side  track  until  the 
repairs  were  complete,  I  do  not  regard  It 
as  material,  it  true,  as  we  are  bound 
to  regard  it  upon  demurrer,  if  the  facts 
are  well  pleaded,  for  the  reasons  that  the 
coming  in  of  said  train  on  said  track  was 
one  of  the  risks  incident  to  the  employ- 
ment in  which  he  was  engaged;  and  we 
find  in  Patterson  on  Railway  Accident 
Law  (page  843,  §  316)  tbe  author  says: 
"There  is  no  implied  obligation  upon  the 
part  of  the  master  to  indemnify  tbe  serv- 
ant against  the  ordinary  risks  of  the  serv- 
ice, •  •  •  and  npon  this  principle  train 
hands  take  tbe  risk  of  injury  from  the  neg- 
ligent movement  of  other  trains,  »  •  ♦ 
from  iMlng  struck  by  engines  or  cars  mov- 
ing In  a  railway  yard,  without  notice  or 
unattended;"  also  section  817:  "♦  •  • 
Cai^repalrcrs,  while  working  beneath  cars 
in  a  railway  yard,  take  the  risk  of  Injury 
from  the  car  being  struck  by  another  car 
when  they  habitually  do  such  work  with 
out  asking  the  car  to  be  protected  by  a 
flag." 

Neither  do  I  regard  it  as  material  that 
said  second  count  charges  that  the  defend- 
ant In  error  was  working  In  a  depart- 
ment of  the  defendant's  works  entirely  dis- 
connected and  separate  from  that  of  tbe 
servants  who  were  in  charge  of  said  loco- 
motive and  train ;  for,  as  we  have  seen, 
that  allegation  may  be  true,  and  yet  they 
must  be  regarded  under  the  law  aa  fellow- 
servants.  This  allegation,  however,  may 
be  treated  as  surplusage.  In  some  of  tbe 
states  it  is  held  tbat,  in  order  that  a  serv- 
ant may  recover  damages  from  the  mas- 
ter forinjuries  committed  by  a  fellow-serv- 
ant, the  negligence  of  tbe  muster  In  select- 
ing proper  servants  must  be  alleged  in  the 
declaration.  Thus  In  70  Me.  60,  In  the  case 
of  Blake  v.  Railroad  Co.,  we  find  that  the 
conrt  holds:  "It  is  settled  law  tbat  a 
master  is  not  liable  to  a  servant  for  an  in- 
jnry  resulting  from  the  negligence  of  a  fel- 
low-servant In  the  same  general  employ- 
ment. •  •  •  The  negligence  of  the  mas- 
ter in  not  selecting  competent  servants, 
being  tbobasis  of  his  liability, must  be  dis- 
tlnctiy  setfortb  in  tbe  declaration. "  So  in 
8ummi<rhay8  v.  Railway  Co.,2Colo.484,  It 
Is  held  that  "an  employer  is  not  liable  to 
one  in  bis  service  for  injuries  occasioned 
by  the  negligent  act  of  another  In  tbe 
same  service,  unless  the  latter  was  Incom- 
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petent,  nnakillfol,  or  habitually  careleaa. 
and  be  had  knowledge  otthe  fact."  See, 
also,  Tyaon  v.  Kallroad  Co.,  61  Ala.  554, 
and  Manutactnrlng  Co-  t.  MiUlcan,  B7  Ind. 
87,  where  the  same  doctrine  in  held. 

In  our  state,  however,  the  ruling  Is  dif- 
ferent, and  we  find  in  thn  case  of  Crlswell 
T.  Railway  Co.,  80  W.  Va.  811, 6  8.  E.  Bep. 
Vl,  in  which  Thomas  Waldron,  an  em- 
ploye of  the  Pittsburgh,  Cincinnati  & 
Bt.  Lonla  Hallway  Company  was  killed 
while  traveling  on  a  hand-car  to  a  point 
where  he  was  to  woric  in  repairing  the 
defendant  railroad,  by  the  neglect  of  the 
defendant  in  running  a  train  of  cars 
against  said  hand-car,  tour  counts  of  the 
declaration  were  demurred  to,  and  Green, 
J.,  in  delivering  the  opinion  uf  the  court, 
says:  "The  court  overruled  the  demurrer 
to  each  of  the  four  last  counts  of  the  dec- 
laration. No  defects  In  these  last  four 
counts  were  pointed  out  by  the  defend- 
ant's counsel,  and  we  see  none.  These 
counts  did  not  state  any  one  of  the  partic- 
ular exta  constitnting  the  defendant's 
negligence,  but  only,  In  general  terms, 
that  it  negligently  ran  its  train  of  cars 
over  the  hand-car  on  which  tbe  plaintiff's 
intestate,  its  employe,  was  traveling  law- 
fully, thereby  causing  his  death;  and 
none  of  them  specifically  stated  that  the 
plaintiff's  intestate  was  not  guilty  of  con- 
tributory negligence.  In  some  of  the 
states  these  omissions  would  have  been 
held  to  be  defects  In  these  counts,  but  in 
this  state  it  has  been  expressly  decided 
that  such  omissions  are  not  detects."  See 
Hawker  t.  Railroad  Co.,  16  W.  Va.  64E; 
Snyder  t.  Railway  Co.,  11  W.  Va.  14. 

Following  the  ruling  in  these  cases,  we 
must  hold  that  the  court  below  acted 
properly  in  overruling  the  demurrer  to  the 
amended  declaration,  and  each  count 
thereof.  The  action  of  tbe  court  below  in 
overruling  the  defendant's  objection  to 
special  replication  No.  2,  filed  by  plaintiff 
to  the  four  special  pleas  aforesaid  filed  by 
the  defendant,  was  erroneous.  In  said 
special  replication  it  will  be  perceived  he 
says  he  did  not  know,  had  no  means  of 
knowing,  and  was  not  informed  by  said 
McClung,  the  said  defendant,  or  any  one 
for  them,  that  he  was  waiving  or  relin- 
qnlsblng  any  right  of  action  or  claim  for 
damages  be  then  bad  against  the  defend- 
ant, in  signing  said  receipt  tor  $27;  bnt 
that  said  McClung.  as  the  agent  of  defend- 
ant, represented  to  him  that  sail  writ- 
ing was  merely  a  receipt  for  said  snm  of 
$27,  and  said  writing  was  so  translated 
to  him  by  said  agents,  and  that  be 
signed  said  writing  by  mistake  as  to  its 
purport,  and  that  it  was  procured  from 
him  by  the  said  defendant  and  its  agents 
by  said  false,  frandnlent,  and  deceitful  rep- 
resentations and  concealments  as  to  the 
contents,  meaning,  and  Intent  of  said  writ- 
ing made  to  him  by  defendant  and  its 
agents.  Said  special  replication,  however, 
does  not  allege  that  the  plaintiff  believed 
the  representations  made  to  him  as  afore- 
said by  the  defendant  and  Its  agent,  and 
this  we  regard  as  amaterlal  and  necessary 
averment  which  has  been  omitted  from 
said  special  replication,  and  for  that  rea- 
son the  same  must  be  regarded  as  insulfl- 
tient.    See  Pennybacker  v.  Laldley,  3S  W. 


Va.  624,1  where  it  is  held  tliat  "one  of  the 
fundamental  principles  in  regard  to  fraud- 
ulent misrepresentations  is  that  the  false 
statement  must  be  believed  by  the  party 
to  whom  addressed,  otherwise,  however 
false  or  however  fraudulent  the  intent, 
the  false  statement  does  not  constitate 
any  ground  tor  rescission  of  a  contract;" 
and,  the  plaintiff  having  witbdawn  hJa 
general  replication  to  said  pleas,  the  spe- 
cial replication  being  insufllcient,  they 
would  stand  unreplled  to,  and  tbe  case 
would  stand  upon  the  plea  of  not  guilty," 
and  issue  thereon,  and  said  special  pleas 
unreplled  to. 

As  to  the  third  assignment  of  error, 
that  there  was  error  in  swearing  thejory  to 
try  the  issue  when  in  tact  a  number  of  is- 
sues had  been  made,  there  seems  to  have 
been  no  objection  to  the  manner  In  which 
the  Jury  were  sworn  in  the  court  below. 
and  this  court  will  presume  that  the  prop- 
er oath  was  administered  to  them.  It  is 
not  the  practice  to  record  tbe  oath,  ad- 
ministered by  tbe  clerk  to  tbe  Jury,  and,  in 
the  absence  of  objection,  it  will  be  held 
snfllcient,  although  the  record  discloses 
that  the  jury  were  sworn  to  try  the  issue 
joined,  when  tfaera  are  twoissoes.  This 
question  was  raised  in  the  case  of  Baylor 
v.  Railroad  Co.,  9  W.  Va.  270,  in  which  it 
was  held  that,  "  when  there  are  two  Is- 
sues Joined  in  an  action  on  two  several 
pleas,  and  the  jury  is  sworn  to  try  tbe  is- 
sue, but  they  find  a  verdict  responsive  to 
both  issues,  the  misprision  of  charging 
the  jury  to  try  the  issue  is  immaterial. " 

The  fourth  error  assigned  and  relied  up- 
on by  the  defendant  is  that  the  court  of- 
fered the  plaintiff  an  election  as  to  the 
amount  of  tbe  verdict  or  judgment,  and 
In  Inquiring  before  rendering  its  judgment 
whether  the  plaintiff  was  satisfied  to  take 
the  amount  proposed,  to-wit,  $8,600,  in- 
stead of  $7,000,  the  amount  found  by  tbe 
jury,  and,  the  plaintiff  having  elected  to 
take  $3,500,  in  refusing  to  set  aside  tbe 
verdict.  This  question  was  before  this 
court  in  the  case  of  Vlnal  v.  Core,  18  W. 
Va.  1.  OttEEN,  J.,  in  delivering  the  opinion 
of  the  court  in  that  case,  in  speaking  of 
this  practice,  says:  "There  has  been  in 
such  cases  some  diversity  of  practice  in 
the  different  states.  The  correct  rale  on 
this  subject  is,  I  think,  laid  down  in  Nndd 
V.  Wells,  11  Wis.  416.  Tbe  court  in  that 
case  says:  'It  Iseyident  that  the  jury  in 
this  case  found  a  verdict  much  larger  than 
the  plaintiff  was  entitled  to  by  any  legal 
rule  of  damages;  but  if  the  excess  was 
clearly  ascertainable,  and  tbe  proper 
amount  of  damages  might  be  readily  fixed 
by  the  application  of  a  settled  rule  of  law 
to  the  evidence,  perhaps  .the  practice 
adopted  by  the  court  below  of  allowlnic 
the  plaintiff  to  remit  the  excess,  and  tbeo 
refusing  a  new  trial,  would  be  proper. 
The  practice  of  remitting,  when  the  illegal 
part  is  clearly  distingaishable  from  the 
rest,  and  may  be  ascertained  by  the  court 
without  asHuming  the  functions  of  thejury 
and  substituting  Its  judgment  tor  theirs, 
is  well  settled.  Thus,  when  a  verdict  al- 
lows interest  when  it  exceeds  the  amount 
claimed,  or  in  any  other  case,  when  that 


>11S.  B.  Rep. 


Digitized  by 


Google 


W.Va.) 


KUHN  V.  BBOWNFIELD. 


519 


wbteh  ought  not  to  stand  Is  clearly  ascer- 
tabled,  the  remittal  may  be  allowed.  Bat 
It  ODght  not  to  be  carried  so  far  as  to  al> 
low  the  coart.  when  the  ]nry  has  obvious- 
ly mistaken  the  law  or  the  evidence,  and 
rendered  a  verdict  which  ought  not  to 
stand,  to  substitute  its  own  judgment  lor 
theirs,  and,  after  determining  upon  the  evi- 
dence what  amount  ought  to  be  allowed, 
permit  the  plaintiff  to  remit  the  excess, 
and  then  r^nse  a  new  trial.  There  are 
authorities  that  would  sustain  even  this, 
»a  CoiliDB  V.  Kallroad  Co.,  12  Barb.  492, 
and  Clapp  r.  Railroad  Co.,  19  Barb.  461. 
But  we  are  unable  to  see  how  such  a  prac> 
tiee  can  be  sustained  in  such  cases  as  these 
were,  without  doing  the  very  thing  which 
they  propose  not  to  do,  that  is,  allow 
the  court  to  substitute  its  own  verdict  for 
a  wrong  verdict  of  the  jury,  and,  on  the 
plaintiff's  accepting  that,  refusing  a  new 
trial.'"  Judge  Grsbn  farther  says:  "In 
some  states  the  court  of  appeals  havegone 
so  far  as  to  reverse  cases  of  this  descrip- 
tion,  unless  the  plaintiff  in  the  court  be- 
low would  accept,  in  lien  of  the  judgment 
rendered  below,  an  amount  apparently 
fixed  arbitrarily  by  the  court  of  appeals, 
and  on  his  so  doing  the  jadgment  has  been 
affirmed.  But  these  decisions  seem  to  me 
to  be  obviously  not  In  accord  with  the 
practice  both  in  tbis  state  and  in  Virginia 
to  avoid  most  carefully  the  encroachment 
by  the  court  on  the  province  otthejur). 
As  touching  this  subject,  see  McRae  v. 
Woods,  2  Wash.  (Va.)  80.  The  court  in 
Nudd  V.  Wells,  11  Wis.  415,  above  quoted, 
lays  down  the  principle  much  more  in  ac- 
cord with  the  general  views  of  the  courts 
of  Virginia  and  West  Virginia.  I  am  there- 
fore of  opinion  that  the  circuit  court  in 
no  suit  for  a  malicious  prosecution,  if  it 
deem  the  damages  awarded  by  the  jury 
were  so  enormous  as  to  furnish  evidence  of 
prejudice,  partiality,  pa8sion,or  corruption 
on  the  part  of  the  jury,  should  refuse  to 
grant  a  new  trial  If  the  plaintiff  would  re- 
mit so  much  of  the  verdict  as  In  the  opin- 
ion of  the  coart  exceeded  what  was  just. 
If  the  damag^es  assessed  by  the  jury  were 
BO  enormous  as  to  furnish  such  evidence 
of  impropriety  on  the  part  of  the  jury,  the 
defendant  Is  entitled  to  have  the  verdict 
set  aside,  and  cannot  be  compelled,  in  lieu 
of  the  verdict  of  a  new  and  fair  Jury,  to 
accept  the  Judgment  of  the  court. "  Fol- 
lowing the  ruling  in  this  decision,  we  can 
but  conclude  that  the  court  below  com- 
mitted an  error  in  allowing  the  plaintiff 
to  elect  to  take  a  less  sam  than  that 
found  by  the  verdict  of  the  Jury,  and  ren- 
dering a  Judgment  for  said  less  amount, 
when  there  was  no  data  before  the  court, 
by  which  said  smaller  amount  could  be  as- 
certained, but  which  was  fixed,  so  far  as 
appears,  arbitrarily  by  the  court,  and  in- 
stead of  sodoing  thecourt should  have  set 
aside  the  verdict,  and  awarded  a  new  trial. 
What  has  been  said  might  conclude  tbis 
case,  but,  as  the  case  may  go  again  before 
p  Jury  ui>on  different  pleadings,  it  is  per- 
haps necessary  to  indicate  our  opinion  in 
regard  to  some  other  questions  raised  dur- 
ing the  trial.  The  court  erred  in  giving 
the  Instructions  asked  for  by  the  plaintiff 
which  are  hereinbefore  set  forth,  because 
they  were  not  based  upon  any  evidence  in 


the  cause  tending  to  show  that  the  defend- 
ant was  negligent  in  providing  reasonable 
rules  and  regulations  governing  the  men 
working  at  the  point  where  the  plaintllt 
was  Injured,  or  that  it  did  not  provide 
such  rules  and  regulations  governing  the 
engineers,  engines,  and  those  running 
them,  in  approaching  the  point  aforesaid, 
and  the  Instruction  for  tbis  reason  was 
calculated  to  mislead  the  Jury.  That  por- 
tion of  the  instruction  in  reference  to  the 
release  obtained  from  plaintiff  by  false  rep- 
resentations has  been  disposed  of  by  what 
has  been  said  in  referencetothespeclal  rep- 
lication, and  what  is  therein  said  in  re- 
gard to  the  amount  of  damages  the  plain- 
tiff was  entitled  to  recover  has  been  dis- 
posed of  in  passing  upon  the  action  of  the 
court  in  refuslngto  exclude  the  evidence  of 
plaintiff.  I  can  see  no  error  in  the  instruc- 
tions Nos.  2  and  11  asKedfor  by  thedefend- 
ant,  nor  in  said  instructions  2  and  11  as 
modified  by  thecourt,  unless  theconcludlng 
words  of  the  first  Instruction,  "about  the 
same  business, "  might  be  understood  to 
confine  the  risk  which  the  employe  as- 
sumes to  persons  engaged  in  the  same  de- 
partment ;  for,  as  we  have  heretofore  statr 
ed,  the  master  Is  not  liable  for  damages  to 
a  servant  occasioned  by  the  negligence  of 
a  fellow-servant,  although  ha  may  not  be 
In  the  same  department,  unless  it  is  prop- 
erly, pleaded  and  proven  that  the  master 
was  negligent  in  the  selection  of  the  serv- 
ant who  was  the  cause  of  the  injury,  and 
by  reason  of  sacb  negligence  iu  the  mas- 
ter such  Incompetent  or  negligent  servant 
was  employed.  As  we  have  seen,  the  en- 
gineer, who  was  In  charge  of  the  engine 
and  of  the  train  that  caused  the  injury  to 
the  plaintiff,  washlsfellow-servant,  and  by 
the  finding  of  the  Jury,  in  response  to  the 
fourth  Interrogatory  propounded  to  them, 
the  negligence  of  the  said  engineer  was  the 
sole  cause  of  the  plaintiff's  injury.  We 
must  conclude,  therefore,  ujider  the  au- 
thorities above  quoted  In  reference  to  in- 
juries received  by  one  servant  from  his  fel- 
low-servant, that  the  defendant  was  not 
liable  to  damages  for  the  Injury  com- 
plained of.  For  these  reasons  the  judg- 
ment should  be  reversed,  the  verdict  set 
aside,  and  the  case  remanded  to  the  circuit 
court  of  Ohio  county  for  further  proceed- 
ings to  be  had  therein,  and  the  defendant 
in  error  must  pay  the  costs  of  this  writ  of 
error. 

Brannon,  J.,  concurred.  Lucas,  P.,  con- 
curred in  syllabus  and  conclusion,  but  dis- 
sented from  BO  much  of  the  opinion  as 
does  not  relate  to  the  point  stated  in  the 
syUabuB.    Holt,  J.,  absent. 


KtTBN  V.  BrOWNFIELD. 

{Supreme  Court  of  Appeals  of  Weat  Virginia. 
AnxsBiaan  or  Pi.BADi>toa— HAxraAcnas— Limit- 

ATION  or  ACTIONI. 

1.  In  oase  of  variance  between  allegation  and 
evidence  appearing  on  trial  of  an  action  at  law, 
such  amendments  of  pleadings  should  be  allowed 
as  tend  to  promote  the  fair  trial  of  the  matter  in 
controversy  on  which  the  action  vras  originally 
really  based,  provided  suoh  amendments  do  not 
introdnoe  a  new  substantive  cause  of  action  dit 
ferent  from  that  declared  upon,  and  diOereat  from 
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that  which  the  party  Intended  to  declare  npan 
when  he  brou|rht  his  suit.  Amendments  are  not 
to  be  aliowed  which  are  inconsistent  with  the 
nature  of  the  pleadings  or  change  the  cause  of 
action.  Allegations  may  be  changed  and  others 
added,  proTided  the  identity  of  the  cause  of  ac- 
tion is  preserved. 

2.  When  an  amendment  to  a  declaration  Is 
properly  allowed,  according  to  the  rule  above 
stated,  so  far  as  regards  the  statute  of  limitation. 
It  will  have  the  same  effect  as  If  it  had  been  orig- 
inally filed  in  the  amended  form  at  the  commence- 
ment of  the  suit,  and  a  cause  not  then  barred  will 
not  be  treated  as  barred  at  the  time  of  the  amend- 
ment by  reason  of  such  amendment.  Lamb  v. 
Cecil,  28  W.  Va.  668. 

8.  Where  a  physician  or  surgeon  is  employed 
to  treat  a  patient  without  any  express  special 
contract  defining  the  character  and  extent  of  his 
duty  and  undertaking,  either  an  action  of  aa- 
gumptit  or  case  maybe  maintained  for  the  breach 
of  the  implied  obligation  arising  from  such  em- 
ployment caused  by  unskillful,  negligent,  and  im- 
proper treatment  of  the  patient. 

4.  In  saoh  action  for  snch  canse,  whether  ew- 
•utnpslt  or  case,  one  year  is  the  period  which  Is 
applicable  under  the  statute  of  limitation. 
(SuUainu  by  the  Court.) 

Error  to  clrcait  conrt,  Marlon  countj. 

John  Baaael  and  B.  B.  Linn,  for  plain- 
tiff in  error.  A.  F.  Hftjrmond  and  U.  N. 
Amett,  for  defendant  in  error. 

Brannon,  J.  This  was  an  action  ol  a»- 
evmpsit  in  tbe  circuit  court  of  Marlon 
county,  by  John  Kuhn,  resulting  In  ajadj;- 
ment  of  dIJ  cupi&t  for  tbe  defendant,  J.  H. 
Brownfleld,  to  which  plaintiff  has  taken 
tbis  writ  of  error.  The  appellant's  first 
assignment  of  error  is  in  tbe  allowance  of 
pleas  1  and  4.  We  will  examine  tbIs  ques- 
tion. Tbe  declaration  alleged  tbat  plain- 
tiff had  been  wounded  and  bnrt,  and  that 
his  hip  Joint  had  been  dislocated;  and 
tbat  tbe  defendant  represented  and  beld 
blmselt  out  to  be  a  surgeon,  sklUIul,  care- 
ful, and  competent  to  treat  and  cure  dis- 
locations, and  that  tbe  plaintiff  retained 
and  employed  the  defendant  in  tbe  way  of 
bis  business  as  physician  and  surgeon  to 
examine  and  treat  bis  injury,  bruise,  and 
dislocation,  and  to  reduce  sucb  disloca- 
tion, and  set  tbe  bones  of  bis  blp  Joint, 
and  to  cure  and  relieve  such  bruise, 
injury,  and  dislocation ;  and  that,  in  con- 
sideration thereof,  and  of  certain  reward 
to  be  paid  by  the  plaintiff  to  tbe  defend- 
ant, tbe  defendant  undertook  and  faith- 
folly  promised  tbe  plaintiff  that  be  would 
examine  and  sur^cally  treat  said  bruise. 
Injury,  and  dislocation,  and  reduce  tbe 
dislocation  and  set  tbe  bones  of  said  Joint 
In  a  skillful,  caretui,  and  proper  manner, 
and  cure  tbe  Injury ;  and  that  tbe  plaintiff 
anbmitted  himself  to  tbe  treatment  uf  de- 
fendant; and  that  the  defendant,  not  re- 
garding bis  promise  and  undertaking,  but 
contriving  and  intending  to  injure  tbe 
plaintiff,  did  not  treat  tbe  plaintiff  in  a 
Bkillful.carefnl,  or  proper  manner,  and  did 
not  use,  exercise,  or  apply  surgical  or  med- 
ical skill  in  and  about  tbe  treatment  or 
cnre  of  said  injury  and  dislocation,  and 
about  tbe  reduction  of  said  dislocation  or 
setting  tbe  bobes  of  the  hip  joint,  and  did 
not  reduce  the  dislocation,  nor  set  nor  ad- 
Just  tbe  bones  of  the  blp  joint,  as  In  tbe 
exercise  of  proper  skill  and  care  he  ought 
to  have  done,  but  wholly  neglected  so  to 
io,  and,  ou  tbe  contrary,  so  unsklUfuUy, 


carelessly,  negligently,  and  Improperly  ex- 
amined and  treated  said  injury  and  dislo- 
cation "that  by  and  tbrongb  the  mere 
unskillfulness,  carelessness,  and  Improper 
conduct  of  the  said  defendant"  tbe  said 
blp  joint  remained  still  dislocated  and  out 
of  joint,  and  must  so  continue  during  the 
life  of  the  plaintiff,  and  tbat  the  plaintiff, 
merely  by  reason  ol  sucb  caretessneas.  un- 
skillfulness, and  negligence  of  tbe  defend- 
ant, remained  bnrt,  lamed,  and  decrepit, 
and  would  so  continuA  lame  and  infirm, 
and  unable  to  use  his  leg  and  unable  to 
perform  his  accustomed  labor.  Cpon  a 
trial  before  a  Jury  tbe  defendant  moved 
the  court  to  exclude  tbe  plaintiff's  evi- 
dence becanse  it  did  notsustain  the  allega- 
tions of  tbe  declaration,  but  was  variant 
therefrom,  and  then  the  court  allowed  tbe 
plaintiff  to  amend  bis  declaration  by  strik- 
ing out  the  words  "reduce  and  cure, "  and 
tbe  words  "and  cure,"  and  the  words 
"and  to  reduce  tbe  said  dislocation  and 
adjust  and  set  the  bones,  and  to  cure  and 
relieve  tbe  said  bruise,  injury,  and  disloca- 
tion, "  and  tbe  words  "  and  cure  tbe  aaid 
injury, "  and  tbe  words  "  and  to  have  tbe 
said  dislocation  reduced  and  made  well 
and  said  injury  cnred. "  The  jury  was  dis- 
charged without  rendering  a  verdict,  on 
motion  of  defendant.  Afterwards  tbe 
defendant  filed  pleas  1  and  4,  as  follows: 
"No.  1.  Tbe  defendant  says  tbat  the 
plaintiff  his  said  action  against  him  ought 
not  to  have  and  maintain,  because  tbe  de- 
fendant says  that  tbe  supposed  canse  of 
action  mentioned  and  set  forth  in  the  plain- 
tiff's declaration  in  the  cause  as  anaended 
in  court,  by  leave  of  the  court,  to-wit,  on 
the  lOtb  day  of  March,  1888,  did  not  accrue 
tothesald  plaintlffwitblnoneyearnextbe. 
fore  tbe  day  tbe  plaintiff  amended  bis  said 
declaration  In  this  cause  in  court,  by  leave 
of  tbe  court,  to-wit,  tbe  said  19th  day  of 
March,  1888;  and  this  tbe  said  defendant  is 
ready  to  verify.  A.  F.  HAriiONO  and  U. 
N.Aenrtt,  Atty'sfor  Defendant."  "Plea 
No.  4.  The. defendant  says  that  the  plain- 
tiff bis  said  action  against  him  ought  not 
to  have  and  maintain,  because  the  defend- 
ant says  that  the  said  plaintiff  did  not 
commence  his  said  action  against  the  said 
defendant  lor  tbe  supposed  canse  of  action 
mentioned  and  set  fortb  in  the  plaintiff's 
declaration  In  this  case  within  one  year 
next  before  the  said  supposed  cause  of  ac- 
tion accrued  to  the  said  plaintiff.  And 
this  the  defendant  is  ready  to  verify.  A. 
F.  Hatmond  and  U.  N.  Abnktt,  Jr., 
Attor's  for  Defendant."  The  plaintiff  de- 
murred to  said  pleas,  and,  bis  demurrer 
being  overruled,  and  the  court  having 
offered  leave  to  the  plaintiff  to  file  replica- 
tions to  said  pleas,  and  the  plaintiff  de- 
claring tbat  he  did  not  desire  to  file  any 
replication  to  them, and  declining  to  make 
up  any  issue  on  them,  the  conrt  gave  Judg- 
ment for  defendant. 

Tbe  defendant  contends  tbat  theamend- 
ment  Introduced  a  new  cause  of  action, 
and  that  as  to  that  canse  of  action  de- 
clared upon  In  the  declaration  as  amended 
tbe  statute  of  limitations  did  not  stop  at 
tbe  commencement  of  the  action,  but  ran 
on  until  tbe  date  of  tbe  order  uf  am«id- 
men  t,  (19tb  of  March,  1888.)  and  that  there- 
fore bis  plea  tbat  action  did  not  accrue 
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within  one  yetir  before  tbat  date  is  good, 
while  the   plalntlB  contends    that  such 
amendment  did  noc  introduce  a  new  cause 
of  action,  and  tbat  the  statute,  notwith- 
tttandiug  such  amendment,  must  be  beld 
tu  stop  at  the  date  of  the  summuns  com- 
uienclnt;  the  action. — 15th  of  April,  1887. 
The  theory  of  the  defendant   to   sustain 
his  claim  that  the  amendment  introduces 
«  new  cause  of  action  is  thut  the  declara- 
tion, as  it  was   before   the   amendment, 
averred  I  hat  his  undertaking  was  to  cure 
the  injury  of  the  plaintiff,  which  must  nec- 
essarily l)e  based  in  law  on  an  express  and 
special  contract  to  cure,  not  simply  one  to 
treat  the  ailment;   that  the  mere  engafce- 
ment  of  a  surgeon  to  treat  a  patient  car- 
ries with  itno  implied  undertaklngtocure, 
and  tbat  the  language  of  the  declaration 
in  alleging  an  undertaking  to  cure  must 
neceBsnrily  be  taken  as  based  on  an  ex- 
press, special  contract  to  cure  the  plain- 
tiff's hart,— whereas  the  amendment  strik- 
ing oat  allegations  as  to  cure  leaves  it 
based  on  a  mere  engagemen  t  to  treat  the 
patient,  which  carries  with  It  only  an  im- 
plied obligation  to  treat  to  the  best  of  his 
skill  and  Judgment.    It  is  true  that  a  phy- 
«ician  or  surgeon,  without  a  special  eon- 
tract    for    the  purpose,  never  stipulates 
for  the  successful  conclusion  of  his  service, 
□or  is  be  ever  a  warrantor  or  insurer,  and 
that  his  implied  contract  with    his  em- 
ployer is,  that  he  possesses  that  reason- 
able degree  of  learning,  skill,  and  experi- 
ence which  is  ordinarily  possessed  by  pro- 
fessors of  the  same  art  or  science ;   tbat 
be  will  use  reasonable  and  ordinary  care 
and  diligence  in  the  exertion  of  bis  skill 
and  the  application    of   his   knowledge; 
that  he  will  use  his  best  judgment  asto  the 
treatment  of  the  case  intrusted  to  him. 
Lelffhton    v.  Sargent,  27  N.    H.   460,   69 
Amer.  Dec.  888,  and  cases  cited  in  note; 
Patten  v.  Wiggin,  61   Me.  684,  SI  Amer. 
Dec.  598,  and  note.    But   though   we  be 
compelled  to  view  the  declaration  as  it 
was   before  amendment   as  one  founded 
on  an  express  contract  to  cure,  I  do  not 
think  tbat  it  by  any  means  follows  that 
an  amendment  socbanglng  it  that  itcame 
to  be  founded  on  the  simple  retention  of 
the  defendant  for  service  in  treating   bis 
patient,  carrying  with  it  the  implied  con- 
tract or  undertaking  to  possess  and  exer- 
cise reasonable  skill,  and  alleging  negligent 
treatment,  would  introduce  a  new,  dis- 
tinct,  and   substantive   cause  of  action. 
Whether  the  contract  for  such  service  be 
express  or  implied  it  only  manifests  the 
terms  of  engagement,  the  extent  and  nat- 
ure of  the  obligation  of  the  parties,  which, 
however  important,  under  certain  cireum- 
tftances  and  forcertain  purposes,  is  not  im- 
portant for  the  question  In  band,  that  la, 
"whether  a  new  and  distinct  cause  of  ac- 
tion is  introduced  by  the  amendment  in 
this  case?    Here  the  question  is  not  exactly 
tiuw  the  surgeon  was  engaged,  or  what 
<latieB  he  assumed,  but  it  is  whether  the 
wrongful  act  charged  in  the  declaration, 
as  amended,  as  the  cause  of  the  plaintiff's 
<lamag:e,iB  a  different  act  from  that  speci- 
fied in  the  declaration  before  amendment. 
Nuw,  it  seems  to  me  to  be  very  clear  tbat 
In  the  declaration  as  it  was  beforu  amend- 
sneut  and  as  it  is  since  the  amendment,  the 


gravamen  or  gist  of  the  action,  the  cause 
from  which  the  damage  ensued,  is  the 
malpractice  of  the  defendant,  his  negli- 
gence and  omission  to  exercise  skOi,  judg- 
ment, and  care;  and  that  the  statement 
of  bis  undertaking  or  contract  with  the 
plaintiff  is  only  explanatory  of  how  he 
came  to  beengaged,  and  as  raising  a  duty 
on  his  part,  and  is  to  be  treated  as  it  It 
were  Inducement.  Whether  beengaged  by 
special  contract  to  cure,  or  by  implied  con- 
tract to  use  ordinary  skill,  the  <vrong:ful 
act  charged  against  him,  that  be  treated 
bis  patient  unskillfully,  carelessly,  negli- 
gently, and  improperly,  would  be  a  viola- 
tion both  uf  such  special  and  implied  un- 
dertakings. It  is  one  and  the  same  trans- 
action in  the  declaration  as  it  was  and  as 
it  is,  and  not  a  distinct,  different  trans- 
action flrat  heard  of  after  amendment. 
The  change  does  not  change  the  form  of 
action,  for  assauipsit  may  be  maintained 
against  a  pbysician  or  surgeon  upon  his 
implied  undertaking  to  exereise  proper 
skill  arising  from  his  simple  engagement 
as  such,  as  well  as  on  an  express  contract 
to  cure. 

It  is  stated  in  2  Wait,  Act.  &  Def.  108. 
that  "case  lies  against  surgeons,  physi- 
cians, and  apothecaries  for  improper  trea1>> 
ment  or  want  of  skill  or  care,  though  aa- 
eompsit  is  also  maintainable. "  In  Addi- 
son on  Torts,  p.  13,  it  is  stated  that  "a 
tort  may  be  dependent  upon  or  independ- 
ent of  contract.  If  a  contract  Imposes  a 
legal  duty,  the  neglect  of  that  duty  is  a 
tort  founded  on  contract;  so  tbat  an  ac- 
tion ex  contractu  for  breach  of  contract, 
or  an  action  ex  delicto  for  breach  of 
duty,  may  be  brought,  at  the  option  of  the 
plaintiff."  In  Burnett  v.Lynch,5  Bam.  & 
0. 609,  quoted  In  the  text  in  1  Chit.  PI.  152, 
LrrTLKDALE,  J.,  said:  "Where  there  is 
an  express  promise,  and  a  legal  obligation 
results  from  it,  the  plaintiff's  cause  of  ac- 
tion is  most  accurately  described  in  aa- 
Bumpait,  in  which  the  promise  is  stated  as 
the  gist  of  the  action.  But  where,  from 
a  given  state  of  facts,  the  law  raised  a 
legal  obligation  to  do  a  particular  thing, 
and  there  is  a  breach  of  the  obligation,  and 
a  consequential  damage,  there,  though  aa- 
auwpait  may  be  maintainable  upon  a 
promise  implied  by  law  to  do  such  act, 
still  an  action  on  the  case  Is  the  more 
proper  form  of  action  in  which  the  decla- 
ration states  the  facts  out  of  which  the  le- 
gal obligation  arises,  the  obligation  itself, 
the  breach  of  it,  and  the  damage  resulting 
from  that  breach."  And  in  note  v,  to  1 
Chit.  I'l.  162.  (16th  Amer.  Ed.,)  it  is  said 
tbat  where  the  gisc  ot  the  action  Is  a  tort, 
if  it  arises  out  of  a  contract,  the  plaintiff 
may  declare  in  tort  or  contract,  at  his 
election;  and  thatso  much  of  the  contract 
must  be  stated  as  is  necessary  to  describe 
the  wrung,  or  as  qualifies  the  nature  and 
character  of  the  wrong.  And  In  1  W^ait, 
Act.  &  Def.  135,  it  is  laid  down  that  attor- 
neys, surgeons,  and  engineera  undertake 
to  discharge  th^r  duties  With  a  reason- 
able amount  of  skill,  and  with  integrity, 
and  for  their  neglect  orunskillfnlness  there 
may  be  an  action  either  in  tort  for  the 
wrong  done  or  for  breach  of  the  contract, 
at  plaintiff's  election.  See  Add.  Tortu,  15, 
16.    Section  8.  c.  131,  Code  1887,  provides 
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that  'If,  at  the  trial  ot  any  action,  there 
appear  to  be  a  variance  between  the  evi- 
dence and  allegations,  the  court  may.  It  in 
ItB  opinion  Bubstantlal  Jaiitlce  will  be 
promoted  thereby,  allow  the  pleadings  to 
be  amended. "  I  concede  that  nnder  this 
statute  ol  amendment, or  at  commonlaw, 
a  new  cause  ol  action  cannot  be  Intro- 
duced.  In  the  leading  case  ot  Stevenson  v. 
Mndgett,  10  N.  H.  388,  the  law  is  laid  down 
thus:  "Amendments  are  not  allowed 
which  are  inconsistent  with  the  nature  of 
the  pleadings,  or  change  the  canse  of  ac- 
tion. Particular  allegations  may  be 
changed,  and  otherH  added,  provided  the 
identity  ot  thecanseot  action  is  preserved." 
The  case  of  Cross  v.  Kaye,  6  Term  R.  643,  is 
in  principle  analogous  to  the  question  in- 
volved here.  It  was  a  qui  tarn  action 
against  an  attorney  for  a  penalty  for  act- 
ing without  being  admitted,  and  the  dec- 
laration charged  that  he  did  "  prosecute 
and  carry  on  the  proceedings  "  in  a  certain 
cause,  whereas  on  trial  It  appeared  that 
he  had  only  sued  out  the  writ  In  the  ac- 
tion, and  an  amendment  was  allowed 
striking  out  the  allegation  that  be  carried 
on  the  proceedings  and  substitute  lan- 
guage to  the  effect  that  he  did  "com- 
mence" proceedings,  etc.  It  was  held  the 
amendment  did  not  Introduce  another 
cause  ot  action.  There  is  nothing  in  the 
case  of  Snyder  v.  Harper,  24  W.  Va.  206, 
militating  against  the  amendment  al- 
lowed in  this  case,  but  I  think  it  supports 
it.  The  court  there  holds  that  the  courts 
should  be  liberal  in  allowing  such  amend- 
ments as  tend  to  promote  the  fair  trial  of 
the  subject-matter  upon  which  the  action 
was  originally  really  based;  but  no 
amendment  should  be  allowed  against 
protest,  introducing  a  new  substantive 
cause  of  action,  dilferent  from  that  de- 
clared upon,  and  different  from  that  which 
the  party  Intended  to  declare  upon  when 
he  brought  his  action.  Now,  I  ask.  Is  it 
not  clear  that  the  plaintiff  in  this  case  in- 
tended to  declare  upon  the  negligent,  un- 
skillful professional  treatment  of  him  by  the 
defeudant  as  the  source  of  his  injury,  and 
the  cause  of  his  action  ?  Did  be  not,  in  his 
declaration,  asit  was  when  filed,  allege  that 
as  the  gist  of  his  action,  and  use  the  de- 
fendant's contract  or  undertaking  merely 
as  an  Incident  in  the  transaction  to  show 
how  and  why  the  duty  rested  on  the  de- 
fendant? The  declaration,  as  amended. 
Is  ]ust  the  same  as  it  was  in  respect  to  its 
allegations  of  the  malpractice  alleged 
against  the  defendant.  In  Lamb  r.  Cecil, 
28  W.  Va.  653,  it  was  held  that  a  plaintiff 
cannot,  under  pretense  of  amendment  of 
his  bill,  introduce  an  original  and  dltter- 
ent  causeof  action  orground  ot  relief;  bnt 
if  the  cause  of  action  and  relief  sought  are 
substantially  the  same,  it  is  immaterial 
that  the  form  in  which  the  claim  is  pre- 
sented by  the  amendment  differs  essentially 
from  that  in  the  original  bill.  In  the  case 
nowin  hand  theamendment  changed  only 
the  form  of  statement,  not  the  cause  of  ac- 
tion. Holding,  as  we  do,  that  the  amend- 
ment introduced  no  new  cause  of  action, 
the  statute  of  limitation  will  be  applied 
inst  as  if  the  declaration  as  amended  had 
been  originally  so  filed.  Hart  v.  Railroad 
Co.,  ft  W.  Va.836;  Lamb  v.  Cecil,  28  W.  Va. 


668.  Therefore  plea  No.  1  is  bad,  and  the 
demurrer  as  to  it  should  have  bem  sus- 
tained, because  It  fixes  the  data  of  the 
amendment,  not  the  date  of  the  sum- 
mons, as  the  date  up  to  which,  from  the  ac- 
crual of  the  canse  of  action,  time  should 
be  computed  under  the  statute  ot  limita- 
tion. Counsel  on  both  sides  concede  that 
one  year  Is  the  period  applicable  under  the 
statute  to  the  case,  and  I  think  such  con- 
cession is  proper.  The  action ,  though  con- 
nected with  an  implied  contract,  is  for  a 
tort  or  wrong  resulting  in  bodily  suffering 
and  injury,  and  would  not  survive  the 
death  of  the  party  injured  either  nnder 
our  statute  or  the  common  law,  and  is 
thus  limited  to  one  year.  These  princi- 
ples will  be  found  discussed  in  Grubb  v. 
Suit,  82  Orat.  203;  FUnt  v.  OUpln,  29  W. 
Va.  740,8  S.  E.  Rep.  83;  Curry  v.  Mann- 
higton,  23  W.  Va.  14.  Plea  No.  4  is  bad 
only  because  ot  the  word  "before "near  its 
close.  A  question  arose  in  my  mind 
whether  we  should  not  Intend  or  substi- 
tute the  word  "after"  for  the  word  "be- 
fore," on  the  ground  that  to  mean  any- 
thing the  plea  must  be  read  as  if  it  read 
"after;  "bnt  there  was  a  demurrer  to  it, 
and  perhaps  that  was  Its  ground.  Judg- 
ment is  reversed,  the  demurrer  to  pleas 
Nos.l  and  4 sustained, thosepieasrejected. 
and  cause  remanded  f<»r  farther  proceed- 
ings. 

Lucas.    P.,  and    Enoubb,    J.,  concur. 
Holt,  J.,  absent. 


Thoicas  et  a/,  v.  Hcrili^ 

(Supreme  Court  of  Appeal*  of  West  VbrofnJIa. 
Dec.  6, 1890.) 

On,  IiBASS— Amiammn^-RioKTs  o*  ABsioHzas— 
UHI.1.WTUL  Entbt  ahs  DsTAimK. 
C,  of  Monongalia  county,  W.  Va.,  execat- 
ed  to  K.  &  L.  an  "oil  lease  of  101  acres,  dated 
nth  An^st,  1885,  for  the  term  of  20  yean:  C., 
the  lessor,  retaining  fall  use  and  enjoyment  or  the 
premiseB  tor  tbe  purpose  of  tiUage,  azoept  ancb 
as  may  be  necessary  for  oil-aeveiopment  pur- 
poses, right  of  way,  etc.  E.  &  L.  were  to  oom- 
meaoe  operations  within  one  year  or  thereafter 
pay  $5.60  per  mouth  until  the  work  isoommenoed, 
and  a  failure  to  comply  with  either  one  or  the 
otlier  of  tiiese  oonditfons  shall  work  an  absolute 
forfeiture  of  the  lease.  t«aseee  assigned  to  de- 
fenaant,  Huldll.  29th  September,  ISffi,  and  lease 
and  assignment  were  recorded  2Bth  June,  1886. 
HnldU  had  not  oomsHsnoed  to  bore  for  oU  up  to 
7th  March]  1888.  By  lease  of  that  date,  C,  the 
owner  In  fee,  still  In  actual  possession,  demised 
said  131  acres,  excluding  10  acres  around  the  build- 
ings, to  K.,  forthe  sole  and  onlypurpose  of  drill- 
ing, etc.,  for  oil  and  gas  for  the  term  of  two 
years,  or  as  long  therMfter  as  gas  or  oil  Is  found 
in  paying  quanUUes;  R.  not  to  disturb,  niuieoes- 
sarily,  growing  cro^  or  fences.  R.  was  to  com- 
plete one  well  wtthm  six  months,  or  pay  9*0  in 
advance  for  the  right  to  drill  daring  the  two 
years  by  paying  tlSO  in  qnarterly  payments,  and 
then  the  lease  was  to  become  null  and  void,  un- 
less a  well  was  drilled  in  on  the  premises.  This 
lease  was  assigned  by  R.  to  Thomas  and  others, 
plaintitrs,  on  lOth  March,  1888,  and  on  80th  March, 
1888,  lease  and  assignment  were  recorded.  No 
one  under  this  lease  ever  entered  or  attempted  to 
enter  or  operate  for  oil.  On  last  of  March,  18S9, 
defendant,  Hukill,  with  C.'s,  the  lessor's,  con- 
sent, entered,  put  down  five  producing  wells,  at  a 
cost  of  130,000,  and  was  nrodacing  oil  in  paying 
quantities  when  this  aotlon  of  unlawful  entry  and 
aetainer  was  brought  against  iiim  bv  plaintiga 
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for  possession,  on  Uth  January,  1890.  The  case 
was  heard,  verdict  found,  and  judgment  ren- 
dered Itfth  Jane,  1890,  after  the  two  years  had 
expired.  Held,  plaintlBs  were  then  not  entitled 
to  reooverthe  poraesslon  of  the  premises  from  de- 
fendant. Hnldll;  that  the  oil  thus  produced  by 
Huklll  In  paying  qnantlties  did  not  then  give 
plaintlifs  the  right  to  recover  the  possession  of 
the  premises  from  defendant,  Huklll,  In  this  ac- 
tion. 

(SyUobus  by  Ote  Court.) 

Error  and  aapenedeaa  to  clrcnlt  court, 
Monongalia  county. 

Keek  dt  Soo,  Okey  Jobaaon,  and  W.  P. 
Hubburd,  fur  plaintlO  in  error.  W.  K. 
Sbiraa,  C.  C.  Dhkeijr,  AUted  Caldwell,  and 
Berkabln  A  Stargtaa,  for  detendants  In  er< 
ror. 

Holt,  J.  This  was  an  action  ot  unlaw> 
fa]  entry  and  detainer,  brought  in  the  cir- 
cuit court  of  Monongalia  county  on  the 
14tU  ol  January,  18UU,  by  Thomas  and 
others,  plalntitte  below, against  HulilU, de- 
fendant below  and  plaiutitf  in  error,  to 
recover  poBseealon  of  the  William  P.  Core 
tract  of  land,  of  131  acres,  excluding  there- 
from 10  acres  around  Core's  buildings. 
After  the  evidence  was  in  on  both  sides, 
plaintiffs  l>elow  demurred  to  the  evidence. 
Defendant  was  compelled  to  Join  therein. 
There  was  a  conditional  verdict,  on  which 
the  court  gave  Judgment  for  plaintltts,  and 
to  which  Huklll,  defendant  below,  has  ob- 
tained this  writ  of  error. 

It  la  agreed  by  the  parties  that  William 
P.  Core  was  the  owner  in  fee-simple  of  the 
131  acres  mentioned  inthesummons;  was, 
as  such  owner.  In  poasession  of  the  same 
ou  the  Uth  day  of  August,  1885,  and  is  still 
the  owner  in  fee-simple,  subject  to  the 
leases  and  rights  of  plaintiffs  anc}  defend- 
ants respectively,  l>elng  the  oil  lease  to 
Kennedy  &  Long  dated  llth  August, 
18S5,  under  which  defendant,  Hulcill, claims 
as  their  assignee,  the  oil  lease  to  Byall 
dated  7tb  March,  1888,  under  which  plain- 
tlffa  claim  as  his  assignee.  UukiU  is  in 
possession  at  some  unknown  point,  not 
shown,  drawing  the  oil  in  largequantlties 
from  five  wells  bored  by  him.  Plaintiffs, 
who  were  never  in  possession,  are  seeking 
to  recover  it  from  Huklll.  During  the 
progretts  of  the  trial,  defendant  excepted 
to  eight  several  rulings  ot  the  court,  and 
they  appear  In  the  record  in  eight  bills  of 
exception,  numbered  from  1  to  8  respect- 
ively. I  give  here  the  summons  and  de- 
fendant's plea  of  "not  guilty,"  because  the 
overruling  ol  defendant's  motion  to  quash 
Is  here  strenuously  urged  as  error.  The 
sommona  is  as  follows:  "State  of  West 
Virginia.  To  the  sheriff  ot  Monongalia 
county,  greeting :  We  coms:and  you  that 
yoa  summon  Edwin  M.  Huklll,  if  he  be 
tonnd  in  your  bailiwick,  to  appear  before 
the  Judge  of  the  circuit  court  tor  the  coun- 
ty of  Monongalia,  at thecourt-house  there- 
of, on  the  2d  day  of  the  next  term,  to 
answer  Taliesin  K.  Thomas,  Jacob  B. 
Van  Wagner,  and  Frederick  C.  MilUken,  of 
a  complaint  that  the  said  Edwin  M.  Hu- 
klll Is  in  the  possession  of  and  unlawfully 
withholds  from  said  Taliesin  R.  Thomas, 
Jacob  B.  Van  Wagner,  and  Frederick  C. 
Milliken,  a  certain  tract  of  land  situate  in 
Cass  district,  Monongalia  county,  W.  Va., 
containing  one  hundred    and  thirty-one 


acres,  more  or  less,  excepting  therefrom 
ten  anres  around  the  buildings  on  said 
tract,  adjoining  lands  ot  C.  C.  Wade,M.  L. 
Core,  James  Henderson,  and  others;  it  be- 
ing the  same  tract  that  was  leased  to  O. 
B.  Byall  by  William  P.  Core  by  deed  ot 
lease  and  sale  dated  the  7th  day  of  March, 
1888,  and  the  same  that  the  said  Huklll  is 
now  in  possession  ot  and  claimB,and  drill- 
ing and  operating  thereon  tor  petroleum, 
oil.  and  gas.  And  have  then  there  this 
writ.  Witness  Richard  E.  Fast,  clerk  ot 
our  said  court,  at  the  court-house,  this 
Uth  day  ot  January,  1890,  and  27th  year 
ot  the  state.    R.  E.  Fast,  Clerk." 

UOTION  TO  QUASH    SUMMONS. 

This  motion  was  properly  overruled, 
because  the  premises  are  described  with 
convenient  certainty;  with  such  certainty 
as  would  enable  the  sheriti,  without  in- 
convenience, to  deliver  the  possession  to 
plaintiffs  at  their  instance  and  at  their 
risk.  He  would  learn  from  the  summons 
the  district,  the  name  of  the  owner  in  fee, 
the  tract  designated  by  the  number  of 
acres,  some  ot  the  adjoining  owners,  the 
tract  on  which  Huklll  was  then  boring  for 
oil.  If  there  was  controversy  about  one 
or  more  of  the  boundary  lines,  to  set  out 
the  whole  metes  and  bounds  in  the  sum- 
mons would  not  relieve  the  court  from  in- 
vestigating and  determining  their  true 
location  by  the  usual  methods ;  nor  would 
it  enable  the  officer,  by  means  of  the  sum- 
mons alone,  to  locate  them.  This  sum- 
mons gives  prima  facie  such  marks  of 
identity  ot  the  ISl-acre  tract  as  would  ena- 
ble the  sheriff  to  find  its  general  location ; 
and  all  its  bounding  lines  with  a  reaaooa- 
ble  and  practical  degree  of  certainty,  and 
with  such  convenience  as  is  customary  in 
such  cases.  The  10  acres  excluded  are  lo- 
cated around  the  buildlng:s  with  definite 
boundaries,  which  we  are  tor  this  purpose 
to  suppose  have  been  by  lines  designated 
and  fixed.  The  imperfection  of  the  sum- 
mons, it  any.  is  not  ot  this  character,  and 
does  not  come  Into  view  at  this  stage  ot 
the  proceedings.  It  would  have  been  bet- 
ter tor  the  plaintiffs  to  have  set  out,  in  a 
general  way,  the  special  and  qualified  pos- 
session to  which  alone  they  make  any 
claim;  tor,  though  the  greater  Includes 
the  less,  this  is  a  peculiar  possession  which 
may  be  said  to  differ  in  kind ;  at  any  rate 
it  is  practical  convenience  we  are  alter 
and  such  a  description  ot  the  possessloD 
claimed  would  have  avoided  the  perplexi- 
ty and  confusion  which  sprung  up  later 
on  and  which  the  court  attempted  to  dis- 
pel by  its  direction  to  the  Jury,  and  the 
Jury  by  their  finding  In  the  conditional 
verdict.  But  I  do  not  now  decide  this 
point  tor  I  am  reluctant  to  embarrass  this 
simple  remedy  by  anything  tending  to  Im- 
pair its  simplicity. 

Exception  No.  2.  I  pass  this  by  tor  the 
present,  as  involved  in  No.  8. 

Exception  Ko.  3.  Thecourt  overruled  the 
defendant's  objection  to  the  introduction 
by  plaintiffs  as  evidence  on  their  behalf  of 
a  transcript  of  the  record  ot  a  suit 
brought  in  the  state  ot  Pennsylvania  in 
the  court  ot  common  pleas  ot  Allegheny 
county,  by  Thomas  and  others  against 
HukUL    It  was  a  suit  in  equity  brought 
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Si  July,  1888,  Involving  the  leases  In  ques- 
tion; was  dismissed  for  want  ol  Jurisdic- 
tion; and  such  dismissal  was  affirmed  by 
the  supreme  conrt  of  that  state.  18  Atl. 
Bep.  876.  In  this  case  notice  to  defendant 
of  plaintiffs'  claim  and  attempted  diligence 
on  plaintiffs'  part  mayhavebeen  relevant. 
It  was  properly  admitted  by  the  court 
below,  wblcli  limited  It  to  those  objects. 

Exception  No.  4.  This  is  involved  In  ex- 
ception No.  8.' 

Exception  No.  5.  The  conrt,  on  motion 
of  plaintiffs,  refused  to  permit  witness 
Core  to  answer  certain  qnestlons  aslied  by 
defendant.  The  lease  from  Ci>re  to  Ken- 
nedy &  Long,  and  assigned  by  them  to 
Hulilll,  duly  acknowledged  and  recorded, 
was  as  follows:  "Oil  Lease.  This  lease, 
made  this  Utb  day  of  August,  A.  D.  1885, 
by  and  between  William  P.  Core,  Cass 
township,  of  the  county  of  Monongalia, 
and  state  of  West  Virginia,  of  the  first 
part,  and  John  Kennedy  and  J.  W.  Long, 
of  Qreen  county,  in  the  state  of  Pennsyl- 
vania, of  the  second  part,  wltnesseth: 
That  the  said  party  of  the  first  part,  in 
«onslderation  of  the  stipulations,  rents, 
and  covenants  hereinafter  contained,  on  the 
part  of  the  said  parties  of  the  second  part, 
executors,  administrators,  and  assigns,  to 
be  paid,  kept,  and  performed,  bath  grant- 
ed, demised,  and  let  unto  the  said  party  of 
the  second  part,  their  executors,  adminis- 
trators, and  assigns,  for  the  sole  and  only 
purpose  of  developing,  drilling  for,  and 

J>roducing  of  petroleum  or  carbon  oil,  and 
or  the  laying  of  pipes  either  under  or  on 
top  of  said  surface,  for  transportation  of 
the  products  of  such  development,  all  that 
certain  tract  of  land  situate  In  Cass  town- 
ship, Monongalia  county,  and  state  of 
West  Virginia,  and  bounded  and  described 
as  follows,  to-wit:  West  by  Ingram's 
heirs,  north  by  Moses  S.  Core,  east  by 
Clark  Wade,  south  by  James  Henderson, 
containing  one  hundred  and  thirty-one 
acres  more  or  less,  to  have  and  tn  hold 
the  said  premises  for  the  said  purposes 
only  unto  the  said  parties  of  the  second 
part,  their  executors,  administrators,  or 
assigns,  for,  during,  and  until  the  full  term 
of  twenty  years  next  ensulag  the  day  and 
year  above  written.  Said  parties  of  the 
second  part  hereby  covenant.  In  consider- 
ation of  the  said  grant  and  demise,  to  de- 
liver to  the  said  party  of  the  first  part,  his 
heirs  and  assigns,  the  fnii  equal  one-ninth 
<to  be  paid  In  cash  of  all  the  oil)  part  of 
petroleum  or  carbon  oil  discovered  and 
produced  on  the  premises  herein  leased, 
as  produced  In  the  crude  state,  the  said 
first  party  to  furnish  tankage  forthe  same 
nntil  pipe-line  Is  provided.  The  said 
party  of  the  first  part  Is  to  fully  use  and 
«n]oy  the  said  piemlses  for  the  purpose  of 
tillage,  except  sach  part  as  shall  be  neces- 
sary for  said  development  purposes,  and 
a  right  of  way  over  and  across  the  said 

J>remi8eB  to  the  place  or  places  of  operat- 
ng.  The  said  party  of  the  first  part  cove- 
nants tn  grant  to  the  said  parties  of  the 
second  part  the  right  to  remove  any  ma- 
chinery or  fixtures  placed  on  said  prem- 
ises by  said  parties  of  the  second  part. 
The  parties  of  the  second  part  covenant 
to  commence  operation  for  said  purposes 
<('ithin  one  year  from  and  after  the  execu- 


tion of  this  lease,  or  to  thereafter  pay 
to  the  party  of  the  first  part  $5.50  per 
month  until  the  work  is  commenced.  A 
deposit  In  the  hands  of  John  Kennedy 
shall  be  good  and  sufficient  payment  for 
each  and  every  month  till  work  is  com- 
menced, and  a  failure  on  the  part  of  said 
second  parties  to  comply  with  either  one 
or  the  other  of  the  foregoing  conditions 
shall  work  an  absolnte  forfeiture  of  this 
lease.    In  witness  whereof  we,  the  said 

gartles  of  the  first  and  second  part,  hare 
ereunto  set  our  hands  and  seals  the  day 
and  year  above  written.    Wm.  P.  Core. 

tSeal.]  John  Kknneuy.  [Seal.]  J.  W. 
<ONa.  [Seal.]"  The  lease  from  Core  to 
Ryall,  and  assigned  by  him  to  plalntlDB, 
duly  acknowledged  and  recorded. la  as  fol- 
lows: "Oil  Lease.  This  lease,  made  this 
seventh  (7th)  day  of  March.  A.  D.  1888,  by 
and  between  W.  P.  Core,  of  Cass  district, 
ol  the  county  of  Monongalia,  and  the 
state  of  West  Virginia,  of  the  first  part, 
and  O.  B.  Byall,  of  the  city  of  Pittsburgh, 
state  of  Pennsylvania,  of  the  second  part, 
wltnesseth :  That  the  said  party  of  the 
first  part,  in  consideration  of  the  stipnla- 
tions,  rents,  and  covenants  taerelnafcer 
contained  on  the  part  of  the  said  party  of 
the  second  part,  bis  executors,  adminis- 
trators, and  assigns  to  be  paid,  kept,  and 
periormed,  have  granted,  demised,  and 
let  unto  the  said  party  of  the  second  part, 
his  executors,  administrators,  and  as- 
signs, for  the  sole  and  only  purpose  ol 
drilling  and  operating  for  petroleum  oil 
and  gas,  for  the  term  ot  two  years,  or  as 
long  thereafter  as  oil  or  gas  Is  found  in 
paying  quantities,  all  that  certain  tract  of 
land  situated  in  Cass  district,  and  state  of 
West  Va.,  bounded  and  described  as  fol- 
lows, to- wit:  On  the  east  by  lands  of  C. 
C.  Wade,  on  the  north  by  lands  ot  M.  L. 
Core,  on  the  west  by  lauds  of  M.  L.  Core 
and  Ingram  heirs,  on  the  south  by  lands 
of  James  Henderson  and  W.  P.  Core,  con- 
taining one  hundred  and  thirty-one  acres, 
more  or  less;  excepting  and  reserving 
therefrom  ten  (10)  acres  aroand  the  build- 
ings on  said  premises  npon  which  there 
shall  be  no  wells  drilled,  the  boundaries  of 
which  shall  be  designated  and  fixed  by  the 
party  of  the  first  part.  The  said  second 
party  hereby  agrees,  in  consideration  ol 
the  said  lease  of  the  above-described  prem- 
ises, to  give  said  first  party  one-eighth  (]() 
of  all  the  oil  or  mineral  produced  and 
saved  from  said  premises.  And  further 
agrees  to  give  f  500  per  annum  for  the  gas 
from  each  and  every  well  drilled  on  the 
above-descrlbtd  premises  in  case  the  ga« 
is  conducted  and  ased  oH  the  above- 
described  premises.  The  said  second  partv- 
not  to  unnecessarily  disturb  growing 
crops  thereon,  or  the  fences.  Said  second 
party  has  the  right  which  la  hereby 
granted  him,  to  enter  upon  the  above-de- 
scribed premises  at  any  time  for  the  pur- 
pose of  mining  or  excavating,  and  the 
right  of  way  to  and  from  the  place  of  min- 
ing or  excavating,  and  the  exclusive  right 
to  lay  pipe  lines  for  the  purpose  of  convey- 
ing or  conducting  water,  steam,  gas,  or 
oil  over  and  across  the  said  premises,  and 
also  the  right  ta  remove  at  any  time  any 
or  all  machinery,  oil-well  supplies,  or  ap- 
purtenances  ot   any   kind   belonging   to 
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said  second  party.    It  Is  (nrtber  agreed 
between  the  parties   to   this   agreement 
tbat  this  lease  will  be  extended  by  first 
party  six  (8)  months  from  the  date  of 
completion  of  well,  as  recited  below,  by 
second  party  paying  forty  (f40)  dollars  in 
advance:  and  It  Is  further  agreed,  at  the 
eod  ot  one  year  from  the  date  of  thlia  lease, 
the  second  party  can  have  this  lease  ex- 
tended one  year  longer  by  paying  one  hun- 
dred and  thirty  ($180)  dollars  in  qnarter- 
1;  payments,  and  that  this  lease  becomes 
iidU  and  void,  unless  a  well  is  drilled  in  on 
the  premises  described.    The  party  of  the 
second  part  agrees  to  complete  one  well 
within  six  months  from  the  date  hereof, 
and,  in  case  of  failure  to  complete  one  well 
within  such  time,  the  party  of  the  second 
part  hereby  agrees  to  pay  tber^ter  to 
tbe  party  of  the  first  part,  for  any  future 
delay,  tbe  sum  of  (see  No.  1,  note,)  payable 
to  self  or  Morgantown  1st  Nat'l  Bank  of 
W.  Va.,  and  the  party  ot  the  flrat  part 
hereby  agrees  to  accept  sucb  sum  as  full 
coDsideratlon  and  payment  for  Buch.d(»- 
iays  until  one  well  shall  be  completed,  aiid  a 
failare  to  complete  one  well,  or  to  malie 
any  of  such  payments  within  such  time 
and  such  place  as  above  mentioned,  ren- 
ders this  lease  null  and  void,  and  to  re- 
main without  effect  between  the  two  par- 
ties.  It  Is  understood  by  and  between  the 
parties  to  this  agreement  that  all  condi- 
tioDH  between  the  parties  hereto  shall  ex- 
tend to  their  heirs,  executors,  and  assigns. 
In  witness  whereof,  we,  the  said  parties 
of  the  first  and  second  parts,  have  hereto 
wt  our  hands  and  seals  the  day  and  year 
first  above  written.    Wm.  P.  Corb.    [l. 
8.]    O.  B.  Btall.     [l.  s.]"     This   lease 
from  Core  to  Byall,  dated  7th  March,  1888, 
was  duly  acknowledged  at  date,  assigned 
to  plaintiffs  by  Byall,  10th  March,  1888. 
and  admitted   to  record  30th  March,  1888. 
Plaintiffs  then  offered  in  evidence  a  pa- 
per, dated  16th  February,  1889,  from  Core 
to  them:  "Whereas,  on  the  7th  day  of 
Marcti,  1888, 1  executed  an  oii  lease  to  O. 
B.  Byall  on  a  certain  tract  of  land  in  Cass 
district,  Monongalia    county.   West  Vir- 
ginia, containing  one  hundred  and  thirty- 
one  acres,  which  lease  was  aubsequently, 
to-wit,  on  the  10th  day  ot  March,  1888,  as- 
signed and  transferred  to  T.  B.  Thomas. 
J.  B.  Van  Wagner,  &  F.  C.  Milliken,  all  of 
which  are  recorded  in  the  clerk's  otflce  of 
Monongalia   county.    West   Virginia,    in 
Deed  Bunk  No.  24,  page  169 ;  and  whereas, 
a  controversy  has  arisen  between  said  as- 
signeeB  and  one  £.  M.  HukiU  as  to  their 
righ  ts  In  the  premises,  and  I  prefer  not  to 
receive  the  quarterly  installment  of  $130 
in  said  oil  lease  mentioned  until  said  con- 
troversy is  adjusted,  as  least  at  the  pres- 
ent time:    Now,  this  Is  to  certify  that  I 
acknowledge  the  tender  of  payment  of  all 
said  Inatallments  past  due.  and    hereby 
waive  tbe  tender  of  all  installments  to  be- 
come due,  until  said  controversy  is  deter- 
mined, ur,  until  I  shall  make  demand  of 
payment,  and  give  notice  that  this  agree- 
ment is  no  longer  to  be  obligatory.     Wit- 
ness my  band  this  16tb  day  of  February, 
18S».     W-  P.  COKK.    Attest:     W.  T.  Wil- 

LEY." 

Plain  t'Iffs  then  proved  by  several  wit- 
nesses cHat  defendant,  HukiU,  took  posses- 


sion witli  Core's  consent  about  the  last 
ot  March,  or  perhaps  April,  1889;  bored 
five  wells  at  a  cost  of  fSO.OOO ;  got  oil  in 
July,  1889,  and  at  tbe  time  of  this  suit, 
and  at  tbe  time  of  trial,  was  producing  oil 
in  largely  paying  quantities;  tbat  Byall 
paid  Core  $90,  six  months'  advance  mon- 
eyi  at  the  date  ofUis  lease:  that  neither 
Byall  nor  plaintiffs  had  ever  been  in  pos- 
session, attempted  to  take  or  asked  for 
possession,  at  any  time  or  in  any  way,  but 
plaintiff  Milliken  in  January,  1890,  had 
asked  Core  to  extend  their  lease;  that 
they  ban  not  time  to  comply  with  the  con- 
ditions; tbat  Hukill  hud  paid  all  rents  and 
royalties  down  to  date  of  tbe  trial,  tbe 
first  payment  being  9137.50  on  18th  Sep- 
tember, 1888;  that  Core  did  not  prevent  or 
object  to  plaintiffs'  entering  and  boring 
at  any  time  before  Hukill  commenced. 

Defendant  introduced  his  lease  and  as- 
signment duly  acknowledged  and  recorded 
29tb  June,  1!^;  his  payment  of  ail  rents 
and  royalties  beginning  18th  September, 
1^:  that  he  commenced  to  bore  for  oil 
the  last  of  March,  1889;  worked  continu- 
ously and  sncceasfully  developing  and  pro- 
ducing oil  in  large  quantities;  that  plain- 
tin  Milliken  told  defendant  in  Pittsburgh 
in  September,  1888,  tbat  his,  Byail's,  lease 
was  "  no  good, '' but  that  he  bad  one  up 
there  that  Hukill  had  no  bold  on:  that 
Core  remained  on  the  land  using  it  only 
for  grasing  and  farming  purposes;  that 
he  made  no  re-entry  on  the  land  for  the 
purpose  of  boring  for  oil  and  gas ;  never 
demanded  any  rents  from  Kennedy  ft 
Long  or  HukiU  on  the  premises  or  else- 
where, directly  or  through  another,  or 
that  they  should  go  on  with  tbe  work  or 
give  up  the  lease.  Defendant  then  asked 
witness  Core  the  following  questions, 
which  tbe  court  refused  to  permit  bim  to 
answer:  "(1)  How  diditcome  you  execut- 
ed tbe  lease  to  O.  B.  Byall?  (2)  State 
whether  or  not  that  second  lease  was  ex- 
ecuted with  Intent  on  your  part  to  forfeit 
the  first  lease  executed  by  you  to  Ken- 
nedy A  Long.  (8)  State  whether  or 
not  Byall  was  notified  of  tbe  existence  of 
the  lease  to  Kennedy  &  Long.  (4) 
How  long  was  Byall  trying  to  get  that 
lease  from  you?  (5)  What  promise,  if 
any,  did  the  said  Byall  at  that  time  make 
to  you  with  regard  to  tbe  matter  if  you 
would  let  him  have  that  lease?  (6)  State 
whether  or  not  Byall  did  or  did  not  tell 
you  at  the  time  of  the  execution  ot  the 
said  second  lease  that  if  you  would  let 
bira  have  tbe  lease  that  he  would  take  It 
subject  to  tbe  Kennedy  &  Long  lease,  and 
if  they,  Kennedy  (k  Long,  objected,  or 
their  assignee,  K.  M.  HukiU,  objected,  he, 
Byall,  would  return  his.  Byail's,  lease  to 
yon,  or  words  of  that  effect."  Mere  mat- 
ter of  form  is  to  be  disregarded,  and  tbe 
most  favorable  answer  taken  as  true,  pro- 
vided it  be  competent;  then.  If  compe- 
tent tor  any  purpose,  we  are  to  assume 
that  Core  delivered  the  second  lease  to 
Byall  on  condition  tbat  it  was  not  to 
take  effect  it  HnklU  objected.  In  leases  of 
this  kind,  the  law  seems  to  be  fairly  weU 
settled  that  when  aforfeitnre  tor  the  bene- 
fit of  the  lessor  is  contracted  for  in  case  of 
default  on  the  part  of  the  lessee,  b^ore 
the  lease  can  be  regarded  as  at  an  end  the 
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lessor  mnst,  by  word  or  deed,  In  some  nn- 
equivocal  way,  manifest  a  parpose  to 
treat  the  lease  as  forfeited.  Otherwise 
the  lessee  would  have  it  In  bis  power  to 
make  default  for  bis  own  benefit,  and  thus 
escape  the  performance  of  one  duty  by 
willfally  failing  to  perform  another.  In 
Wills  V.  Oas  Co.,  (Pa.)  18  Atl.  Rep.  721, 724, 
Clark,  J.,  in  delivering  the  opinion  of  the 
«onrt,iiays:  "  We  have  by  slow  approach- 
es at  last  apparently  turned  intotbegener^ 
al  current  of  cases  in  which  is  found,  with- 
out  doubt,  the  great  weight  of  authority 
both  in  England  and  in  this  country." 
See,  also.  Gas  Co.  t.  De  Witt,  (Pa.)  18  Atl. 
Rep.  724.  T  do  not  understand  Ouftey  v. 
HnkiU,  (W.  Ya.)  11  S.  E.  Rep.  764,  to  lay 
down  a  different  doctrine,  and,  being  read 
by  the  Itght  of  its  own  facts,  it  does  not 
profess  to  treat  of  leasee  generally  or  tu 
say  that  even  in  these  cases  the  lessee  in  a 
proper  case  would  be  deprived  of  his  rem- 
edy for  relief  from  the  forfeiture  in  a  conrt 
n(  equity,  by  the  lessor  executing  a  new 
lease  to  some  third  party.  Therefore,  it 
becomes  material  to  ascertain  the  purpose 
In  that  respect  manifested  by  the  lessor 
when  be  executed  the  new  lease. 

The  execution  of  the  second  lease  cannot 
be  taken  as  conclusive  evldenceof  a  pur- 
pose to  declare  the  first  one  forfeited  when 
by  its  own  terms  it  shows  such  not  to  be 
the  purpose.  But  it  silent  on  the  subject, 
as  this  one  is,  can  it  not  be  shown  that 
the  lessor  executed  and  delivered  the  new 
lease  to  the  lessee  himself,  on  condition 
that  it  was  to  be  given  back  if  the  first 
lessee  objected  ?  This  court.  In  the  case 
of  Stuart  V.  Llvesay,  4  W.  Ya.  46,  and  in 
Newlin  V.  Beard,  6  W.  Ya.  110,  following 
the  case  of  Ward  v.  Churn,  18  Grat.  812, 
would  seem  to  hold  such  conditions  valid 
when  made  known  to  the  obligee.  The 
admlsfibillty  of  this  evidence  Is  also  rested 
upon  the  doctrine  of  the  cases  of  Lawrence 
V.  Dn  Bols,  16  W.  Ya.  443;  Davis  v.  Dem- 
mlng,  12  W.  Ya.  246;  Yangllder  v.  Hoff- 
man, 22  W.  Ya.  1,  and  cases  cited.  "The 
efBcaoy  of  the  parol  evidence  is  not  to  es- 
tablish an  agreement  to  reconTey.tbe  spe- 
cific performance  of  which  the  courts  will 
enforce,  but  tu  establish  the  true  nature 
and  effect  of  the  Instrument  by  showing 
the  object  with  which  it  was  made." 
Sweet  ▼.  Parker,  22  N.  J.  Eq.  457.  In 
this  case,  It  ia  not  to  add  to  or  take  from 
the  language  of  the  lease,  or  to  impair  its 
lesral  effect,  but  to  rebut  the  Infiuence  of  a 
collateral  purpose  to  declare  a  forfeiture 
which  otherwise  would  be  drawn.  But  I 
pass  on  from  this  point,  as,  In  my  view,  it 
has  no  important  hearing. 

Exceptions  No.  6  and  No.  7.  That  after 
the  jury  had  rendered  their  conditional 
verdict,  the  court  refused  to  set  it  aside, 
and  also  overruled  the  motion  in  arrest 
of  judgment.  Bomequestions  raised  might 
be  discussed  under  these  beads,  but,  as  far 
as  necessary,  they  have  been  or  will  be 
discussed  elsewhere. 

Exception  No.  8.  This  Is  the  exception 
taken  to  the  judgment  given  for  plaintiffs 
un  their  demurrer  to  the  evidence.  There 
is  no  evidence  to  show  that  d^endant, 
HnkiU,  holds  any  particular  part  of  the 
surface  of  the  181  acres,  ur  where  he  is  bor- 
ing for  oil.    If  he  holds  the  surface  of  the 


10  acres,  the  verdict  and   judgment  are 
wrong;  for  plaintiffs  have  no  right  to  re- 
cover such  surface  for  any  purpose,   al- 
though Hukill  may  not  be  entitled  to  the 
oil.    They  neither  claim  it  for  any  purpose 
in  the  summons,  nor  by  their  evidence  do 
they  show  any  right  to  the  possession  of 
such  surface,  and  If  Hukill  is  boring  on  i-t 
it  would  make  no  difference,  so  far  as  this 
remedy  goes.    And  in  no  event  have  they 
the  right  to  recover  from  bim  the  whole 
narftuse  of  181  acres  for  any  purpose,  for 
they  neither  claim  it  nor  prove  it.     When 
the  verdict  was  rendered,  their  right    to 
the  possession  must  have  been  a  then  sub- 
sisting right ;  if  their  term,  or  interest  in  a 
term,  had  expired,  they  might  have  recov- 
ered costs,  but  not  the  possession.    Had 
their  lease  then  expired  ?    It  began  on  the 
7th  day  of  March,  1888,  and  ran  for  the 
term  of  two  years,  expiring  by  Its  own 
limitation  on  the  last  moment  of  the  7th 
day  of  March,  1890,  unless  oil  or  gas  waa 
within  that  period  found  in  paying  quanti- 
ties by  the  lessee,  or  by  some  one  working 
under  that  lease.    Ryall  and  his  assignees 
had  from  the  7th  day  of  March,  1888,  to 
7th  March,  1889,  to  begin  their  work  with- 
out let  or  hindrance  from  anybody;  and 
as  late  as  the  last  ot  January,  1890,  they 
did  not  ask  for  the  privilege  ot  boring, 
but  tor  an  extension  of  time,  "becaose 
they  had  not  time  enough  to  comply  with 
the  conditions  of  their  lease. "    Tbey  were 
refused  by  Core,  because,  as  we  may  sup- 
pose, HaklU  was  then  producing  oil  in 
large  and  paying  quantities  on  some  part 
of  the  181  acres.    There  is  no  covenant  iu 
this  lease  on  the  part  of  William  B.  Core, 
except  the  implied  one  of  title  and  for  pos- 
session and  quiet  enjoyment  that  Ryall 
shall  not  during  the  term  be  disturbed  in 
his  special  and  qualified  possession  of  the 
premises  demised  by  Core,  or  by  any  other 
person  rightfully  claiming  under  him.  But 
it  is  said  that  plaintiffs  were  prevented 
from   taking  such  possession  by  Core,  and 
by  Hukill  claiming  under  him.    Let  it  be 
granted  that  It  was  wrongful,  and  greatly 
to  their  damage.    Does  that  give  them  the 
right  in  this   action    in   a  common-law 
court  to  slide  their  term  forward,  and  give 
it  a  new  location  In  time?   Shall  not  Core, 
at  least,  have  an  opportunity  to  be  heard 
before  this  Isdone?    He  may  have  thought 
Hnkill's  lease  had  been  declared  forieited, 
and,  if  it  had  been  so  declared  by  implica- 
tion, Hukill  may  have  convinced  him  that 
a  court  of  equity  would  relieve  him  from 
such  forfeiture:    and,  what  he  could  be 
compelled  to  do,  he  could  do  ot  his  own 
accord.    These  plaintiffs  bad  notive  and 
knowledge  of  HukiU's  claims  from  the  be- 
ginning of  their  own.    Their  lease  bad  ex- 
pired by  its  own  limitation,  by  the  wrong 
ot  Core  and  Hukill,  let  us  say,  but  we  are 
not  called  on  in  this  case  to  say  what 
damages,  if  any,  a  court  of  common  law 
ought  to  give  them,  nor  whether  a  cunrt 
of  equity,  with  its  powers  ot  adaptation, 
and  its  flexible  mode  ot  procedure,  could 
treat  these  supposed  wrong-doers  as  tras- 
tees,  or  come  out  tor  plaintllts,  and  set 
them  afoot  on  a  like  term  of  like  duration. 
Did  the  finding  of  oil  by  some  one  else  (b.v 
Hukill  under  his  elder  lease)  definitely  or 
indefinitely  prolong  their  two-years  term 
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as  long  as  oil  or  gas  should  tie  foaod  by 
falm  In  paying  quantities?  All  that  could 
be  said  is  that  it  may  have  Increased  their 
supposed  damages,  bat  it  did  not  bring  to 
lUe  their  dead  lease.  I  sorely  need  not 
take  time  and  space  to  show  that  the 
lease  from  Core  to  Byall,  which  demised 
the  land  for  a  term  of  two  years  to  ex- 
plore for  oil,  which  he  was  to  find  at  far- 
thest within  two  years  or  quit,  contem- 
plated its  extoision  by  the  finding  of  oil 
t>y  HuklU  without  bis  help,  and  against 
bis  will.  We  are  of  opinion  that  the  court 
below  should  have  given  judgment  for  de- 
fendant, Huklll,  on  the  demurrer  to  evi- 
dence. 

Lucas,  P.,  and  Enqusb  and  Bbamnon, 
J  J.,  concurred. 

Gbesap  v.  Crbbap  et  al. 

iSwpreme  Cowrt  of  Appeal»  of  Wat  Virglmia. 
Deo.0,  1890.) 

WXUUS — COIWTBCOTIOH— ESTATB    DeTI8I]>— L^CON- 

snTBirr  Clausbs — Cibtaintt. 
1.  Where  a  testator,  In  the  first  clanse  of  his 
will,  uses  the  following  lani^oage:  "I  give  and 
beaneath  to  my  beloved  wife,  A.  C.  C. ,  In  trust 
«aa  for  her  support  and  maintenance  dnrinir  her 
life,  all  my  estate^  both  real  and  personal,  with 
full  power  and  privilege  to  sell  and  convey  any, 
all,  or  so  much  of  my  real  estate  in  snch  a  man- 
ner as  she  may  see  lit,  in  as  full  and  complete 
manner  as  I  myself  can  do,  to  sell  and  dispose  of 
my  personal  estate,  or  so  much  as  she  may  see 
fit  for  her  own  support,  aooording  to  her  condi- 
tion in  life,  and  for  the  benefit  of  my  estate,  so 
far  as  she  may  see  proper,  "—these  words  will  not 
confer  upon  the  wife  either  a  fee-simple  in  the 
testator's  real  estate  or  absolute  property  In  his 


2.  Bald  first  olaose  Is  not  Inconsistent  with 
the  subsequent  portion  of  said  will,  which  dis- 
tributes the  resiane  of  his  estate,  both  real  and 
personal,  as  follows:  One-half  thereof  to  be  di- 
vided equally  between  his  brother  and  two  sis- 
ters, one-fourth  thereof  to  his  niece,  and  the  re- 
maining fourth  to  be  disposed  of  by  his  wife, 
which  he  gives  her  full  power  to  do. 

8.  The  cardinal  rule  in  the  construction  of 
wills  is  to  be  guided  by  the  intention,  and  when 
that  is  ascertained,  unless  It  contravenes  some 
settled  principle  of  law,  it  will  be  carried  into 
effect. 

4.  A  devise  of  real  and  personal  estate  to  A., 
subject  to  the  support  of  C. ,  according  to  her  con- 
dition in  life,  is  not  void  for  uncertainty  as  to 
quantity  for  uie  reason  that  that  is  certain  which 
may  be  made  certain. 
{SyUab%u  by  the  Court) 

Appeal  and  naperaedeua  from  the  circuit 
court  of  Randolph  county. 

A.  F.  Hajrwond,  for  appellants.  Frank 
Woods,  for  api>ellee. 

Enoush,  J.  This  suit  was  brought  by 
AgncM  C.  Cresap,  executrix  of  the  last  will 
and  testament  of  Charles  J.  P.  Cresap, 
deceased,  against  the  Bank  of  West  Vir- 
ginia of  Clarksburg  and  others,  alleging 
that  said  Charles  J.  P.  Cresap  departed 
this  life  In  the  month  qf  August,  1886, 
larsely  indebted  to  the  Bank  of  West  Viru 
ginla  of  Clarksburg  and  others,  to  the 
plalntiti  unknown,  having  on  the  15th  day 
of  &tay,  1884,  duly  mode  his  last  will  and 
testament,  which  was  admitted  to  .pro- 
bate, and  recorded  In  the  ofSceot  the  clerk 
of  the  county  court  of  the  county  of  Kan- 
dolpb  on  the  25th  of  October,  1886;    that 


said  testator,  at  the  time  of  his  death, was 
seised  of  a  larg^e  real  and  personal  estate, 
and  that  the  personal  estate  of  said  de- 
cedent was  insufficient  to  pay  the  indebt- 
edness aforesaid,  and  that  it  was  necessary 
to  subject  certain  real  estate  of  which  he 
died  seised  to  sale,  and  apply  the  proceeds 
tbereot  In  and  towards  the  payment  of 
said  debts.  In  order  to  fully  discbarge  and 
satisfy  the  same;  that  said  decedent  was 
seised  of  a  certain  tract  of  land  lying  on 
the  waters  of  Dry  Fork  of  Cheat  river, 
containing  1,200  acres,  more  or  less,  which 
is  described  in  an  exhibit  filed  with  the 
bill ;  that  the  defendant  the  Bank  of  West 
Virginia  of  Clarksburg  recovered  a  judg- 
ment against  the  decedent  In  his  llle-time, 
which  was  docketed  In  the  judgment  lien 
docket  in  the  clerk's  office  of  the  county 
court  of  said  county,  -which  remains 
partly  unpaid,  and  Is  a  lien  on  said  tract 
of  land.  The  complainant  prays  theguid- 
ance  of  the  court  In  the  execution  of  her 
executorial  office;  that  said  land  maybe 
sold  to  satisfy  the  indebtedness  of  dece- 
dent in  the  order  of  their  priorities,  and 
that  the  remainder  of  the  proceeds  ot  such 
sale,  it  any,  be  paid  over  to  her,  to  be  dis- 
posed of  according  to  the  provisions  of 
said  will;  and  that  a  commissioner  be  di- 
rected to  ascertain  the  debts  ot  said  dece- 
dent, and  their  priorities,  and  to  settle  the 
accounts  of  plalnlitt  as  such  executrix. 
The  will  of  said  Charles  J.  P.  Cresap  is  ex- 
hibited with  plaintiff's  bill,  and  reads  as 
follows :  "  1,  Charles  J.  P.  Cresap,  of  Bev- 
erly, Randolph  county.  West  Virginia, 
this  day  made  my  last  will  and  testa- 
ment. I  give  and  bequeath  to  my  beloved 
wife,  Agnes  C.  Cresap,  in  trust  and  tor  her 
support  and  maintenance  during  her  life, 
all  my  estate,  both  real  and  personal,  with 
full  power  and  privilege  to  sell  and  con- 
vey any,  all,  or  so  much  of  my  real  estate 
in  such  a  manner  as  she  may  see  fit,  in 
as  full  and  complete  manner  as  I  myself 
can  do,  to  sell  and  dispose  of  my  personal 
estate,  or  so  much  as  she  may  see  fit,  for 
her  own  support,  according  to  her  condi- 
tion in  lite,  and  torthe  beneU  tot  my  estate, 
so  tar  as  she  may  see  proper.  At  the 
death  of  my  dear  wife,  Agnes  C.  Cresap,  I 
desire  the  residue  ut  my  estate,  both  real 
and  personal,  to  be  distributed  asfollows: 
One-half  of  the  same,  after  giving  my  dear 
wife  a  full  and  liberal  support,  to  my 
brother  Oustavas  J.  Cresap  and  to  my 
sisters,  Mary  B.  Cresap  and  Rachel  R. 
Cresap,  to  be  equally  divided  between 
tbeni;  to  our  dear  devoted  niece  Nannie 
I.  Evans  the  one-halt  of  the  residue  or  the 
one-fourth  of  the  remainder,  leaving  the 
one-fourth  ot  the  remainder  ot  my  estate 
to  be  disposed  of  by  my  wife,  Agnes  C. 
Cresap.  In  case  my  dear  wife  does  not 
dispose  of  the  same,  which  I  here  desire  to 
give  her  lull  right  and  power  to  do,  then 
I  desire  the  remaining  one-fourth  at  my 
wife's  death,  to  be  equally  divided  be- 
tween my  brother  Gustavus  J.  Cresap  and 
my  unmarried  sister  or  sisters  at  her 
death.  I  hereby  constitute  and  appoint 
my  beloved  wife,  Agnes  C.  Cresap,  my  sole 
executrix,  with  full  power  to  sell  any  or 
all  ot  my  estate,  real  or  personal,  at  pab- 
lic  or  private  sale  as  she  may  see  proper, 
with  full  power  to  convey  the  same  in  as 
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fall  and  complete  a  manner  as  I  can  do; 
and  I  dedlre  her  to  qualify  as  euch  execu- 
trix without  being  requli-ed  to  execute 
bond.  Written  and  BDbBCrlbed  In  my  own 
name,  May  15th,  1884.  Chari.kb  J.  P.Cre- 
SAP."  Tne  plaintltf  also  filed  an  amended 
bill.  In  which  she  alleges  that  she  Inter- 
married with  said  testator  in  January, 
1870,  and  frum  that  time  until  his  death, 
which  took  place  In  said  county  in  1886, 
they  lived  together  as  husband  and  wife, 
in  uninterrupted  domestic  peace  and  har- 
mony, but  that  no  Issue  resulted  from  their 
marriage ;  that  by  the  first  clause  of  her 
husband's  will  he  devised  and  bequeathed 
to  her  in  trust,  for  her  support  and  main- 
tenance daring  her  life,  all  his  estate,  real 
and  personal,  with  full  power  and  priv- 
ilege to  sell  and  convey  the  whole,  or  any 
part  thereof.  In  such  manner  as  she  might 
see  fit  to  do, in  as  full  and  complete  man- 
ner as  said  testator  could  himself  have 
done;  that  by  this  clause,  and  others  of 
similar  import,  the  testator,  her  husband, 
clearly  Intended  to  confer  upon  and  invest 
ber  wltb  the  complete,  absolute  title  la 
fee^imple  to  all  of  his  real  and  personal 
estate,  sabject  only  to  the  payment  of  his 
debts  and  the  necessary  charges  of  its  ad- 
ministration;  and  she  charges  that  the 
limitation  of  this  absolute  title  so  devised 
and  bequeathed  to  her  in  favor  of  said 
Oastavns  J.  Cresap,  Rachel  B.  Cresap,  and 
Ifary  B.  Cresap  and  Nannie  I.  Evans  are 
consequently  Inoperative  and  void,  and 
can  only  be  held  to  indicate  on  the  part  of 
the  testator  a  wlsn  or  request  that  if  any 
part  of  the  estate  so  devised  to  her  should 
remain  unconsumed  or  undisposed  of  al  the 
time  of  her  death  such  remainder  should  be 
disposed  of  by  ber  will  In  the  proportion  of 
one  moiety  of  such  remainder  to  said  Ous- 
tavns  J.  Cresap,  Rachel  R.  Cresap,  and 
Marjr  B.  Cresap,  in  equal  portions,  and 
one-Half  of  theremainlngmoiety  of  such  re- 
mainder should  go  to  Nannie  I.  Evans, 
and  the  residue  to  such  persons  as  the 
plaintiff  may  appoint,  and  upon  her  fail- 
uretomake  such  appointment  then  to  pass 
to  said  Ousts  vus  J.  Cresap,  and  to  such 
of  his  sisters  as  might  remain  unmarried 
at  the  time  of  her  death ;  and  she  prays 
that  said  will  may  be  construed  by  the 
court,  and  her  rights,  powers,  and  duties 
under  the  provision  of  the  will  may  be  as- 
certained and  declared  by  the  decree  of  the 
court,  that  she  may  administer  the  said 
estate  according  to  the  true  intent  and 
meaning  of  said  will,  and  for  general  re- 
lief. Three  of  the  defendants,  vli.,  Qnsta- 
vus  J.  Cresap,  Mary  B.  Cresap,  and  Bachel 
B.  Cresap,  filed  an  answer  to  plaintiff's  bill 
and  amended  bill,  in  which  they  say  they 
desire  a  construction  of  said  will,  but  do 
not  admit  the  testator  intended  to  confer 
upon  and  Invest  the  plaintiff  with  the  com- 
plete, absolute  title  in  tee-simple  to  all 
bis  real  and  personal  estate,  subject  only 
to  the  payment  of  debts  and  the  necessary 
Charges  of  administration,  and  that  the 
limitation  of  this  absolute  title  so  de> 
vised  and  bequeathed  to  her  in  favor  of  de- 
fendants is  inoperatlye  and  void ;  and  they 
claim  that  the  first  clause  of  said  will  con- 
veys all  this  estate,  real  and  personal,  to 
the  plaintiff,  in  trust  for  her  maintenance 
and  support  during  her  life,  and  the  simple 


power  to  sell  and  convey  the  testator's 
realty  is  not  Inconsistent  with  said  trust, 
but  that  the  proceeds  of  the  sales  of  said 
realty  continues  in  her  hands  as  tmst 
funds,  the  income  or  interest  thereof  only 
to  be  appropriated  or  used  for  the  support 
and  maintenance  of  the  plaiutiB  daring 
her  life,  and  that  the  principal,  at  the 
plaintiff's  death,  t>eeome8  part  of  the  res- 
idue of  the  testator's  estate,  one-half  of 
which  the  defendants  are  entitled  to  ab- 
solutely and  without  condition,  and 
one-Iourth  thereof  upon  condition  as  set 
forth  in  said  will ;  and  they  insist  tbat  the 
court,  in  eonstmlng  said  will,  should  give 
force  and  effect  to  every  clause  and  part 
thereof,  and  that  the  samecan  be  done  and 
the  intention  of  the  t«Btator  carried  out  in 
behalf  of  defendants.  The  other  defend- 
ants appeared  and  demurred  to  the  said 
amended  bill,  and  afterwards  withdrew 
their  demurrer,  and  waived  their  right  to 
answer  the  same,  and  the  plaintiff  replied 
generally  to  said  answer  filed  by  Gustavas 
J.  Cresap,  Mary  B.  Cresap,  and  Bachel  R. 
Cresap,  and  upon  this  state  of  pleading 
the  court,  proceeding  lo  construe  said 
will,  decreed  that  the  plaintiff  Agnes  C. 
Cresap  has  under  said  will  full  power  and 
authority  to  sell,  convey,  and  transfer 
the  paid  property,  both  real  and  personal, 
and  that  under  said  will  she  is  the  abso- 
lute owner  of  said  personal  estate,  and 
the  absolute  owner  in  fee-simple  of  any 
real  estate  held  by  him  in  fee-simple,  and 
as  to  any  estate  not  held  by  him  in  fee- 
simple  she,  under  said  will,  hath  succeeded 
to  all  rights  held  thereto  by  him  at  the 
time  of  his  death;  and  a  commissioner 
was  appointed  to  whom  an  order  of  ref- 
erence bad  been  made  in  the  cause  to  as- 
certain the  amount  and  priorities  of  the 
debts  of  said  testator,  and  to  settle  the 
accounts  of  said  executrix,  and  was  di- 
rected to  proceed  with  said  accoants,  and 
from  this  decree  the  d<rfflndant8  Oustavus 
J.  Cresap,  Rachel  R.  Cresap,  and  Mary  B. 
Cresap.  by  tlieir  counsel,  applied  for  and 
obtained  this  appeal  and  supersedeas. 

Did  the  decree  complained  of  properly 
construe  the  last  will  and  testament  of 
Charies  J.  P.  Cresap,  and  carry  Into  effect 
the  intention  of  said  testator?  This  is  the 
question  presented  for  our  consideration. 
In  the  case  of  Whelan  v.  Beilly,  5  W.  Ya. 
85e.  this  court  held  that  "when  tbe  lan- 
guage of  the  testator  is  plain  and  his 
meaning  clear,  the  courts  have  nothing  to 
do  but  to  carry  out  tbe  will  of  tbe  testa- 
tor, if  not  inconsistent  with  some  rule  of 
law."  The  will  In  this  case  appears  to 
have  been  written  entirely  by  the  testator, 
and  although  it  does  not  appear  to  have 
been  written  with  that  precision,  act-n- 
racy,and  clearness  that  it  might  have  been 
if  prepared  by  some  one  more  accustomed 
to  the  preparation  of  sncb  docnments,  yet 
I  think,  when  the  paper  is  taken  by  tbe 
four  comers,  and  properly  examined,  the 
intention  of  the  testator  is  plainly  naani- 
fest.  In  the  case  of  Tebbs  ▼.  Dnval.  17 
Grat.  !M9,  tbe  court  said :  "  Where  the  will 
affords  no  satisfactory  clue  to  tbe  real  in- 
tenti.on  of  the  testator,  the  court  mnst 
from  necessity  resort  to  legal  preaamp- 
tlouB  and  rules  of  construction;  bat  auch 
rules  yield  to  the  intention  of  tbe  teatator. 
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apparent  in  the  will,  and  have  no  applica- 
tioD  wiiere  tlie  intention  tliuB  appears," — 
and  when  we  ascertain  wliat  liis  intention 
was,  Irom  the  words  lie  has  used,  we  sliall 
have  construed  liis  will,  and  it  should  be 
carried  into  effect  unless  it  contravenes 
some  settled  rule  of  law.  See  Graham  v. 
Grabaui,  23  W.  Va.  86,  where  it  is  said : 
"The  Intention  ot  the  testator  must  be 
gathered  from  the  will  itself  whenever  it  is 
possible  to  do  so. "  Also :  "If  the  testator 
uses  language  which  can  be  construed  so 
as  to  carry  the  general  Intent  and  purpose 
into  effect,  It  is  the  duty  of  the  court  so 
to  construe  the  language  as  to  accom- 
plish that  object. "  Listen  v.  Jenkins,  2 
W.  Va.  62.  In  the  case  ot  Couch  r.  East- 
ham.  29  W.Va.  784,  3  S.E.Bep.23,tbl8court 
held  that  in  the  interpretation  of  a  will 
the  true  inquiry  is,  not  what  the  testator 
meant  to  express,  but  what  do  the  words 
used  express?  In  the  will  we  are  consider- 
ing the  testator  commences  the  disposi- 
tion of  his  property  in  the  folio  wing  words : 
"I  give  and  bequeath  to  my  beloved  wife, 
Agnes  C.  Cresap,  in  trust,  and  for  her  sup- 
port and  maintenance  during  her  life,  all 
m.v  estiate,  both  real  and  personal,  with 
fall  power  and  privilege  to  sell  and  convey 
any,  all,  or  so  much  of  my  real  estate,  in 
such  manner  as  she  may  see  fit.  Id  as  full 
and  complete  manner  as  I  myself  can  do, 
to  sell  and  dinpose  of  my  personal  estate, 
or  so  much  as  she  may  see  fit,  for  her  own 
support, according  to  her  condition  in  life, 
and  for  the  benefit  of  my  estate,  so  far  as 
she  may  see  proper."  Now,  if  the  testa- 
tor had  omitted  from  this  clause  the 
words  "in  trust  and  for  bet  support  and 
maintenance  during  her  life,"  and  also  the 
words  "to  sell  and  dispose  of  my  persond.1 
estate,  or  so  much  as  she  may  see  fit,  for 
her  support,  according  to  her  condition  in 
life,  and  for  the  benefit  of  my  estate,  so 
far  as  she  may  see  proper,"  T  would  have 
no  hesitation  in  saying  said  testator  In- 
tended by  this  portion  of  his  will  to  give 
bis  wife  a  tee-simple  in.  the  realty  aud  ab- 
solute property  in  the  personalty;  but 
these  limiting  words  are  used  by  the  tes- 
tator ImmedTately  in  connection  with  the 
language  which  confers  the  estate  upon 
her.  When  we  asic  the  question,  how  does 
he  give  it  to  bis  wife?  the  answer  is  prom- 
inent, and  apparent  on  the  face  ot  the  will, 
as  plain  as  words  can  malce  it,  "in  trust 
and  for  her  support  and  maintenance  dur- 
ing her  life,"  and  this  language  applies 
both  to  the  real  and  personal  estate,  it 
may  t>e  asked,  why  does  tbe  testator  con- 
fer on  bis  wife  full  power  and  privilege  to 
sell  and  convey  any,  all,  or  so  much  of  bis 
real  estate  in  such  manner  as  she  might 
see  fit,  in  as  full  and  complete  a  manner  as 
he  himself  could  do?  This  query  rather 
supports  than  antagonizes  tbe  position 
assumed  and  contended  for  by  counsel  for 
tbe  appellant,  that  the  first  clause  of  said 
will  did  not  confer  upon  bis  wife  tbe  fee- 
simple  of  tbe  real  estate  therein  mentioned, 
but  only  gave  It  to  her  "In  trust  and  for 
her  support  and  maintenance  during  her 
life."  because,  if  he  intended  to  devise  her 
the  fee-simple,  and  thought  he  was  doing 
so,  there  would  have  been  no  neeessity  of 
conferring  upon  her  the  right  to  sell  and 
convey  it,  as  the  fee-simple  would  carry 
v.l2s.E.no.ll— 34 


the  right  to  convey  with  It.    Again,  as  he 

groceeds  to  deal  with  his  personal  estate, 
e  authorizes  her  to  sell  and  dispose  of  his 
personal  estate,  as  she  may  see  fit,  for  her 
own  support,  according  to  her  condition 
in  life,  and  for  the  benefit  of  bis  estate,  so 
far  as  she  may  see  proper.  Would  he  have 
used  this  language  if  he  had  intended  that 
she  should  become  the  absolute  owner  of 
his  personal  property?  If  so,  why  does 
he  provide  that  she  may  use  her  discretioD 
in  selling  it,  but  directs  how  the  proceeds 
shall  be  applied,  to-wit,  for  her  own  sup- 
port, according  to  her  condition  in  life, 
and  tor  the  benefit  of  his  estate,  adding 
the  words  "so  far  as  she  may  see  proper ; '" 
that  Is,  aM  I  understand  it,  she  bad  th» 
right  conferred  upon  her  by  these  words 
to  sell  all  ot  his  personal  estate,  or  sa 
much  as  she  saw  fit,  for  her  own  support, 
and  so  tar  as  she  might  see  proper  to  sell 
the  same  tor  the  benefit  of  his  estate. 
Now,  if  be  intended  all  of  said  i>erBonalty 
to  go  to  her,  why  does  he  direct  any  por- 
tion to  go  to  tbe  benefit  of  his  estate? 
Passing  on  he  says :  "At  the  death  of  my 
dear  wife,  Agnes  C.  Cresap,  I  desire  the 
residue  of  my  estate,  both  real  and  per- 
sonal, to  be  distributed  asfollows. "  If  tbe 
position  contended  tor  by  the  appellant's 
counsel  were  the  correct  one,  where  would 
tbei-e  be  any  residue  ot  his  estate  to  be  dis- 
tributed? But  the  testator  appears  to  hav» 
thought  there  would  be  a  residue  not  only 
ot  real  estate  but  ot  personalty  also,  tor 
be  says,  "the  residue  ot  my  estate,  both 
real  and  personal,"  and,  proceeding,  he 
says,  "One-halt  ot  the  same,"  that  is,  ot 
this  residue,  "after  giving  my  dear  wife  a 
full  and  liberal  support,  to  be  dijrided 
equally  between  my  brother  Gnstavus  J. 
Cresap  and  my  sisters,  Mary  B.  Cresap  and 
Bacbel  R.  Cresap. "  To  his  niece,  Nannie 
I.  Evans,  be  gave  tbe  one-bait  of  tbe  resi- 
due, or  one-fourth  ot  the  remainder,  leav- 
ing the  one-fourth  of  the  remainder  (that 
is,  after  carving  out  her  support  tor  lite) 
to  be  disposed  ot  by  bis  wife,  Agnes  C. 
Cresap.  Now,  could  it  possibly  have  been 
bis  intention  to  g^ve  her  all  ot  his  estate, 
both  real  and  personal  ?  It  so,  why  does 
he  expressly  say  she  may  dispose  ot  one- 
fourth  ot  what  remains,  after  deducting 
her  support  for  life?  And  he  adds,  to 
make  it  more  emphatic  and  explicit:  "In 
case  my  dear  wife  does  not  dispose  of  the 
same,  which  I  here  desire  to  give  her  full 
right  and  power  to  do,"  (not  for  her  sup- 
port, and  not  for  the  benefit  of  bis  estate, 
but  absolutely,  because  this  disposition  is 
unlimited,) — tben  he  desires  that  fourth  to 
be  divided  between  his  brother  Gustavus 
J.  Cresap,  aud  any  unmarried  sister  or  sis- 
ters at  her  death :  and  while  it  istrue  that 
under  this  clause  the  wife  would  take  an 
absolute  estate  in  said  fourth  and  the  lim- 
itation over  to  his  brother  and  sister  or 
sisters  is  void,  yet  it  shows  clearly  that  he 
did  not  intend  to  confer  a  tee-simple  or  ab- 
solute propi-rty  by  said  first  clause  on  bis 
wife.  InKedfleldon  theLawof  Wills,  (vol- 
ume 2,  p.  729,  §  51,)  tbe  author  says  it  was 
held  in  the  supreme  court  ot  tlie  United 
States,  in  the  case  ot  Smith  v.  Bell,  6  Pet. 
68,  and  by  reference  to  the  report  It  will 
he  found  that  Chief  Justice  Marbball  de- 
livered tbe  opinion, "that  a  bequest  to  the 
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testator'a  wife  of  all '  my  personal  ettate, 
etc.,  which  personal  estate  I  give  and  be- 
queath unto  my  said  wife,  to  and  for  her 
uwn  use  and  benefit  and  disposal,  abso- 
lutely, the  remainder  of  said  estate,  after 
her  decease,  to  be  for  the  use  of  Jesse  Good- 
win,'testator's  son,  that  these  words  gave 
the  remainder  of  said  estate,  after  her  de- 
cease, to  the  son  with  as  much  certainty 
as  the  preceding  words  gave  the  whole  es- 
tate tu  the  wife;  that  the  intent  to  make 
a  provision  for  the  son  was  as  clearly  ex- 
pressed upon  the  face  of  the  will  as  that  of 
making  a  provision  for  the  wife;  that  It 
full  effect  Is  given  to  the  latter  the  former 
is  expunged  from  the  will;  that  all  the 
words  of  the  will  were  equally  the  lan- 
guage of  the  testator;  thattbe  court  were 
not  at  liberty  to  set  aside  the  last  words 
of  the  instrument  any  more  than  those 
that  came  earlier:  that  the  whole  will  is 
to  be  taken  together,  and  <io  construed  as 
to  give  effect  to  every  portion  of  it  if  pos- 
sible. The  limitation  in  remainder  shows 
that  in  the  opinion  of  the  testator  the 
previous  words  had  given  only  an  estate 
(or  life.  This  was  the  sense  in  which  be 
used  them,  and  it  was  his  intention  to  give 
the  personal  estate  to  his  son  after  the 
death  of  his  mother. "  In  the  case  of  Har- 
rison V.Harrison's  Adm'x,2  0rat.l,  which 
was  a  case  in  which  the  court  was  called 
upon  to  construe  the  Inst  will  and  testa- 
ment otR.  Harrison,  the  will  was  written 
by  the  testator,  as  in  this  case,  and  the 
clause  thereof  quoted  in  said  decision  com- 
prised the  entire  will,  with  the  exception 
of  the  Introduction,  which  clause  read  us 
follows ;  **  In  the  utmost  confidence  In  my 
beloved  wife  I  leave  to  her  all  my  worldly 
goods,  to  sell  or  keep  for  distribution 
amongst  our  dear  children  as  she  may 
think  proper.  My  whole  estate,  real  and 
personal,  are  left  In  fee-simple  to  her,  only 
requesting  her  to  make  an  equal  distribu- 
tion amongst  our  heirs,  and  desiring  her 
to  do  for  some  of  my  faithful  servants 
whatever  she  may  think  will  most  con- 
duce to  their  welfare,  without  regard  to 
the  Interest  of  my  heirs.  Of  course,  I  wish 
flrat  of  all  that  all  my  debts  shall  be  paid. 
This  is  my  only  will.  R.  Harrison.  "  The 
court  of  appeals  of  Virginia,  in  construing 
this  will,  held  "(1)  that  the  widow  is  in 
Justice  subject  to  the  payment  of  the  tes- 
tator's debts,  with  the  legal  title  to  the 
'Whole  estate,  real  and  personal;  (2)  that 
Bhe  takes  the  beneficial  in  terest  in  the  es- 
tate for  her  life;  (8)  that  the  children  of 
the  marriage  take  a  vested  remainder  in  fee 
in  the  estate,  to  commence  in  possession 
at  the  widow's  death,  or  earlier,  at  her 
election;  (4)  that  the  widow  may  make 
advancements  to  the  children,  at  her  dis- 
cretion, so  that  they  all  ultimately  receive 
an  equal  share  of  the  estate;  (5)  that  she 
may  employ  a  reasonable  portion  of  the 
estate  for  the  benefit  of  the  slaves;  (6) 
that  she  has  power  to  sell  all  or  any  part 
of  the  estate,  real  urpersonal,  for  payment 
of  debts,  or  more  convenient  enjoyment, 
advancement, or  division :  that  precatory 
words  in  the  will  are  sufficient  to  create 
a  trust  where  the  subject  and  object  are 
certain.  An  uncertain  charge  upon  an  es- 
tate does  not  render  the  subject  so  uncer- 
tain as  to  prevent  the  raising  of  a  trust 


by  precatory  words   in  a  will."    Judge 
Baldwin,  in  delivering  the  opinion  of  the 
court,  on  page  14,  says :  "  Where  a  testa- 
mentary benefit   contemplated    is   direct 
and  primary, It  is  obvious  that  there  is  no 
room  for  a  distinction  between   the  force 
of    peremptory    and    precatory    words. 
Thus,  in  the  devise  of  an  estate  or  a  tene- 
ment, or  the  bequest  of  a  horse,  or  a  sam 
of  money,  the  effect  is  the  same  whether 
the  testator  employs  the  language  of  gift, 
grant,  or  conveyance,  or  that  of  request, 
recommendation,  or  even  advice,  however 
awkward  or  inappropriate  any  of  the  lat- 
ter might.  In  some  cases,  seem.    The  difli- 
culty  arises  where  there  is  first  a  devise  or 
bequest  of  the  property  to  one  with  the 
addition  of  the  words  of  request,  recom- 
mendation, or  hope  In  behalf  of  others, 
and  it  consists  In  the  question  whether 
the  testator's  intent  is  decisive  in  their 
favor  or  merely  suggestive  or  advisory  to 
the  first  taker.    Now,  to  make  that  qnes- 
tion  turn  upon  the  precise  intrinsic  import 
of  the  very  words  employed,  upon  the  sup- 
position advanced  by  some  that  the  tes- 
tator always   undcretands  clearly  their 
true  force  and  meaning,  would  involve  ns 
in  verbal  criticisms,  and  chain  us  down  to 
a  literal  interpretation,  with  what  success 
in  ascertaining  the  testator's  intentions, 
common  sense,  the  best  and  safest  guide 
in  such  matters,  will  readily  answer.    A 
testator's  desires  in  regard  to  the  dteposi- 
tion  of  his  property  to  be  collected  from 
his  will  ought  not  to  be  the  leas  obeyed 
becanse  he  has  confided  the  execution  of 
them  to  another,  unless  it  appears  that 
he  designs  to  «eubject  his  own  wishes  and 
expectations  to  the  caprice  or  Inclination 
of  the  person  so  intrusted.    This  idea  is 
quaintly  but  comprehenslvelyand  forcibly 
expressed  by  Lord  Ai.vanlbt.  M.  R.,  in 
Malim  V.  Kaighley,2  Yes.  Jr.  336,  where  he 
says:  'Whenever  any  person  gives  prop- 
erty, and  points  ont  the  object,  the  prop- 
erty and  the  wa.y  it  shall  go,  that  does 
create  a  trust  imless  he  shows  clearly  that 
his  desire  expressed  is  to  be  controlled   by 
the  party,  and  that  he  shall  have  an  op- 
tion to  defeat  It.'    If  this  were  not  mo  I 
cannot  doubt  that  the  confidence  of  testa- 
tors would  often  be  abused,  and  their  tes- 
tamentary plans   defeated.    The  present 
case  may  be  tested  by  the  mere  question 
emphatically  and  vividly  put  by  the  ap- 
pellant's  counsel:    If  the  widow  should 
give  away  the  whole  of  the  estate   to 
strangers,  can  any  one  deny  that  it  would 
defeat  the  testator's  manifest  intention? 
The  question  gives  the  answer,  and  that 
answer  is  decisive. " 

I  have  made  this  extended  quotation 
from  the  opinion  delivered  by  Judge  Bald- 
win on  account  of  the  great  similarity 
between  the  clause  therein  construed  and 
the  provisions  of  the  will  anderconsider- 
atinn,  and  the  direct  applicability  of  the 
reasoning  used  therein  to  the  questions 
raised  In  this  case.  We  cannot  resist  the 
conclusion  that  the  testator,  Cresap,  in- 
tended to  create  a  trust.  The  words,  "  in 
trust  and  for  her  support  and  maintenance 
daring  her  life, "  coupled  with  the  clause 
granting  to  her  his  estate  both  real  and 
personal,  will  admit  of  no  other  construc- 
tion.   And  again,  the  fact  that  the  testa- 
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tor,  In  the  clanse  appolutlns  her  his  execu- 
trix, tblnks  it  proper  to  confer  npon  her 
fnli  power  to  sell  any  or  all  of  his  estate, 
real  or  personal,  at  publli*  or  prlrate  sale, 
aa  she  may  see  proper,  "with  full  power  to 
convey  the  same  in  as  full  und  complete 
a  manner  as  I  can  do,"  clearly  Indicates, 
to  my  mind,  that  he  did  not  intend  by  the 
first  clause  in  his  will  to  create  a  fee-sim- 
ple as  to  his  real  estate  or  absolute  prop- 
erty as  to  his  personalty,  for  the  reason 
that  there  would  have  been  no  necessity 
■pf  conferring  such  power  if  he  Intended  to 
give  the  fee-simple  and  absolute  property, 
as  the  right  to  sell  and   convey  would 
have  passed  to  her  with  the  title.    While 
it  is  apparent  that  the  testator  Intended 
to  provide  a  support  for  bis  wife.  It  is  also 
Jnst   as    apparent   that   he  Intended   to 
create  a  trust,  and  he  clearly  points  out 
the  objects  of  that  trust.    The  property  is 
given  in  trust,  and  for  her  support,  and  if 
it  was  his  Intent  to  create  this  trust  we 
cannot    dinregard     such    intention.    We 
must  conclude  that  said  testator  author- 
ized his  wife  to  sell  and  convey  his  estate 
fur  convenience,  so  that  In  case  he  might 
see  Qt  to  sell  any  or  all  of  bis  real  estate 
conveyances  might  be  made  without  trou- 
ble or  expense,  and  to  avoid  the  necessity 
of  baving  the  others  who  might  be  inter- 
-ested  in  the  proceeds  join  in  such  convey- 
ances; and  these  sales  were  to  be  made, 
"so  far  as  she  might  see  proper,"  for  two 
I       purposes — First,  for  her  support,  accord- 
ing to  her  condition  in  life ;  and,  aecoDtf, 
for  the  benefit  of  bis  estate.    And  then  be 
proceeds  to  point  out  the  objects  of  such 
trnsts,  as  follows:    At  the  death  of  hia 
wife,  and  after  she  has  enjoyed  a  support, 
according  to  her  condition  In'life,  out  of 
bis  estate,  he  desired  une-fourth  of  the  re- 
mainder to  be  disposed  of  by  her,  one-half 
-of  said  residue  to  be  divided  equally  be- 
tween bis  brother  Onstavus  J.  Cresap  and 
his  sisters,  Mary  B.  Cresap  and  RHcbel  R. 
'Cresap,  and  his   niece,  Nannie  T.  Evans, 
to  have  the  remaining  fourth ;  and  in  the 
event  his  said  wife  did  not  dispose  of  said 
one-fourth  then  the  said  fourth  was  to  be 
divided  between  bis  brother  Gustavus  J. 
Cresap  and  any  nnmarried  sister  or  Bis- 
ters, at  her  death.    As  to  the  fourth  of 
said  residue  be  directed  his  wife  to  dispose 
of,  he  clearly  Intended  to  give  her  the  pow- 
er to  deed  or  will  it  to  whom  she  might 
Hee  proper,  and  this  fourth  she  derived  as 
a  beneficiary  under  said  trust  declared  in 
the  first  part  of  the  Instrument,  and  in  the 
event   that  she  does  not  dispose  of  It  he 
directs  how  It  shall  he  distributed.    It  is 
earnestly  contended  forcounsel  for  the  ap- 
pellees that  said  Agnes  C.  Cresap  took  an 
absolute  fee-simple  in  the  real  estate  of 
said  testator  by  the  first  clause  of  said 
will,  qnotlng  from  the  case  of  Milhollcn 
V.  Rice,  13  W.Va.  519:  "It  is  settled  that 
If  a  testator  gives  property  to  a  devisee  or 
legatee  to  use  or  dispose  of  at  bis  pleas- 
ure; that  la,  to  consume  or  spend,  sell,  or 
give  away,  at  his  pleasure,  such  devisee 
-or  legatee  has  the  fee-simple  or  absolute 
property,  even  tbuugh  his  interest  in  it  be 
called  by  the  will  a   life-estate.'  and  there 
be  a    provision  In  the  will  whereby  what 
may  remain  of  the  property  at  the  death 
of  the  devisee  or  legatee  is  given  to  anoth- 


er person. "  But  when  we  look  at  the  lan- 
guage of  the  will  that  Judge  Gbekn,  in  de- 
livering the  opinion  of  the  court  In  that 
case  was  construing,  it  Is  found  to  be  very 
different  from  the  one  we  are  considering. 
In  that  case  the  property  was  given  to 
his  wife  to  use  or  dispose  of  at  her  discre- 
tion during  her  natural  life,  and  also  to 
have  the  right  of  disposal  at  her  death, 
and  nothing  is  said  about  a  trust.  In  the 
latter  portion  of  said  will  said  testator 
provided  that  bis  wife  should  own  all  of 
bis  lands  during  her  life,  to  use  as  she 
might  think  proper,  directing  said  lands 
to  be  sold  at  her  death,  and  one-half  of 
the  proceeds  to  go  to  his  heirs,  (naming 
them,)  and  the  other  half  to  be  disposed  of 
by  his  said  wife,  to  whom  she  might 
think  proper  of  ber  heirs.  The  case  of 
May  V.  Joynes,  'M  Grat.  692,  is  also  cited 
to  sustain  the  position  that  the  wife  took 
an  absolute  fee-simple  in  said  estate  under 
this  will,  but  by  reference  to  that  case  it 
will  be  found  very  different  from  the  one 
at  bar,  for  in  that  case,  although  the 
property  was  given  her  for  life,  she  not 
only  had  full  power  to  sell  the  same, 
convey  absolute  title  to  the  purchasers, 
and  use  the  money  for  investment  or  any 
purpose  that  she  pleased,  with  only  this 
restriction  thnt  whatsoever  remains  at 
her  death  shall,  after  paying  the  debts 
she  may  owe  or  any  legacies  that  she  may 
leave,  be  divided  as  follows,  etc.  This 
gave  ber  the  full  power  to  dispose  of  the 
property  as  she  pleased,  by  will  or  other- 
wise, and  Is  not  an  analogous  case.  In 
the  case  of  Cole  v.  Cole,  79  Va,  251,  cit- 
ed by  counsel  for  the  appellee,  it  was  held 
that  "it  is  a  well-settled  rule  of  law  in  the 
construction  of  wills  that  an  absolnte 
power  of  disposal  In  the  first  taker  ren- 
ders a  subsequent  limitation  repugnant 
and  void,"  referring  to  May  v.  .Toynes, 
supra,  and  Carr  v.  Effinger,  78  Va.  197.  In 
regard  to  this  abstract  proposition  it  Is 
presumed  there  is  no  controversy  where 
the  first  clause  of  a  will  does  nothing 
more  than  confer  an  absolute  power  of 
sale,  coupled  with  the  righc  to  use  or  dis- 
pose of  the  proceeds  as  the  devisee  may 
think  proper.  But  as  the  court  holds  in 
the  same  case,  (section  1  of  the  syllabus:) 
"Little  aid  can  be  derived  in  the  construc- 
tion of  wills  from  adjudicated  casep,  as 
each  cacie  must  be  governed  by  its  own 
particular  facts  and  circumstances." 
While  in  the  case  we  are  considering  full 
power  and  privilege  was  given  to  the  wile 
to  sell  and  convey  all  or  so  much  of  bis 
real  estate  in  such  manner  as  she  might 
see  fit,  in  as  full  and  complete  a  manner  as 
he  himself  could  do,  yet  she  was  not  al- 
lowed to  use  the  proceeds  of  the  real  es- 
tate for  her  support,  but  she  was  allowed 
to  sell  and  dispose  of  his  pergonal  estate, 
or  so  much  as  she  might  see  fit,  for  ber 
own  support,  according  toherconditionin 
life,  and  for  the  benefit  of  his  estate. 
Then  as  to  the  real  estate  she  might  sell 
and  convey,  hut  the  proceeds  realized  were 
to  be  held  in  trust  and  for  hersupport  and 
maintenance  during  her  life,  and  it  Is  clear 
the  trust  applied  to  both  the  real  and  per- 
sonal estate.  Why  does  the  teatatorlimit 
her  support  to  her  condition  in  life  if  it 
was  his  intention  that  she  was  to  use  and 
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enjoy  the  entire  estate?  In  Schouler  on 
WniB,  (section  466.)  the  author  says: 
"The  cardinal  rule  of  testamentary  con- 
Btrnctlon,  as  already  Intimated,  is  that 
the  plain  Intent  of  the  testator,  as  evinced 
by  thelansnaee  ot  hts  will,  must  prevail, 
If  that  intent  may  be  carried  Into  effect 
without  violating  some  deeper  principle 
of  public  policy ;  and  whatever  respect  the 
construction  put  upon  correepondiDgr 
words  in  other  wills  may  deserve  from 
the  court  by  way  of  precedent  this  plain 
and  lawful  Intent  of  the  part  calar  will 
should  not  be  defeated.  Courts  have 
spoken  of  this  Intention  as  the  law,  the 
polar  star,  or  the  sovereign  KUide,  when 
referrlnjc  to  this  governing  principle  of 
testamentary  clauses,  and  the  doctrim?  in 
one  formala  or  another  is  constantly 
affirmed  In  the  reports."  "But  it  is  thein- 
tentlon  of  the  testator,  as  expressed  in 
his  own  will,  which  governs;  and  this  In-' 
tentlon  must  be  discovered  through  the 
words  of  the  will  itself,  as  applied  to  the 
subject-matter  and  the  surrounding  cir- 
cumstances.'  Again,  he  says,  (section 
468:)  "A  testator's  intention  is,  however, 
to  be  collected  from  the  whole  will  taken 
together,  and  not  from  detached  portions 
alone;  for,  as  it  is  figuratively  said,  the 
meaning  must  be  gathared  ex  viseetibus 
testamenti,  or,  to  use  another  familiar 
expression,  from  the  four  comers  of  the 
instrument."  Rule  7  for  the  interpreta- 
tion and  construction  of  wills,  found  in 
Redfleld  on  Wills,  (^volume  1,  p.  425,  4th 
Ed.,)  says:  "That  all  parts  of  a  will  are 
to  be  construed  in  relation  to  each  other 
so  as  If  possible  to  form  one  consistent 
whole;  hut  where  several  parts  are  ab- 
solutely Irreconcilable  the  latter  most  pre- 
vail." This  Is  a  reasonable  rule,  and.  It 
is  believed,  has  been  uniformly  adopted 
and  acted  upon  by  the  courts  in  the  con- 
struction of  wills.  The  trust  declared  In 
this  will  is  not  uncertain  as  to  its  object; 
neither  can  it  be  so  considered  as  to  quan- 
tity. Schouler  on  Wills,  (section  592,) 
among  other  things,  says:  "The  gift  of 
what  remains  undisposed  ot  may,  indeed, 
be  often  repugnant  to  the  first  gift,  or  too 
nearly  so  to  vest  a  certain  right.  Never- 
theless,a  gift  is  good  of  what  shall  remain 
at  the  decease  of  the  first  taker,  it  the  lat- 
ter has  only  a.  life-estate  given  him,  or  If 
such  gift  is  preceded  by  a  power  of  dispo- 
sition so  restrained  in  its  exercise  that  the 
gift  of  what  Is  left  refers  evidently  to  what 
shall  remain  unappropriated  and  uu- 
appolnted  under  the  power.  See  1  Jarm. 
Wills,  363-365."  In  the  case  of  Johnson's 
Adra'r  V.  Billups,  28  W.  Va.  685,  it  was 
held,  where  land  was  conveyed  to  a  gran- 
t(>e  subject  to  the  support  of  a  certain  man 
and  his  wife,  not  parties  to  the  deed,  dur- 
ing their  natural  lives,  that  "such  a  trust 
is  not  void  for  uncertainty,  as  by  the  sup- 
port of  man  and  wife  is  meant  such  sup- 
port as  Is  proper  and  suitable  to  them  in 
their  station  In  life,  and  the  amount  re- 
quired to  furnish  such  support  can  be  as- 
certained with  reasonable  certainty." 
And  here  It  was  expressly  declared  that 
the  support  of  the  wife  must  be  "accord- 
ing to  her  condition  In  life."  Again, 
Schouler  on  Wills  (section  595)  says :  "Any 
particular  will  may  disclose  an  Intention 


to  create  a  trust  without  clearly  defining 
the  objects  or  purposes  of  that  trust.  Ex- 
pression of  desire,  accompanying  a  devise 
or  bequest,  are  prima  ikele  obligatory, 
moreover,  and  create  a  trust  unless  the 
actual  intention  appears  different."  In 
this  connection  we  refer  again  to  the  lan- 
guage of  the  will:  "At  the  death  of  my 
dear  wife,  Agnes  C.Cresap,  I  desire  the  resi- 
due of  my  estate,  both  real  and  personal, 
to  be  distributed  as  follows."  This  will, 
and  Its  provisions,  can  easily  be  relieved 
of  any  uncertainty  as  to  quantity  by  as- 
certaining the  amount  she  was  entitled  t(f 
for  support,  according  to  her  condition  In 
life,  by  referring  the  latter  to  a  commis- 
sioner. Looking  to  the  entire  will,  I 
think  the  construction  hereinbefore  indi- 
cated is  the  proper  one,  and  the  decree 
complained  of  must  lie  reversed,  and  the 
cause  remanded  to  the  circuit  cpart  of 
Randolph  county  for  further  proceedings 
to  be  had  therein,  and  the  appellee  must 
pay  the  costs  of  this  appeal. 

Lucas,  P.,  and  Brannon,  J.,  eonear. 
HoL,T,  J.,  absent. 


Brvbl  v.  Newport  News  ft  M.  V.  R.  Co. 

(Supreme  Court  of  AjmealM  oj  Wtat  Vir\fin.\a. 
Deo.  16,  1890.) 

Accident  at  Railroad  Csossnro  —  Failubk  to 

WHISTUS— COSTIUBUTORT  NBOLIOBirCS. 

1.  Failure  to  ring  a  belL  or  blow  a  whistle, 
on  an  engine,  as  required  by  section  61,  a  5i. 
Coda  1887,  is  negligence  for  which  a  railroad 
company  is  chargeable;  but  thia  does  not  excuse 
a  traveler  on  a  highway  crossing  a  nilroad  track 
from  the  exercise  of  saoh  reasonable  care  and 
oaatioD  as  the  law  requires,  to  ascertain  whether 
a  train  is  approaching  the  crossing. 

2.  The  traveler  and  the  company  liave  mutual 
and  reciprocal  duties  and  obligations  in  such 
case,  and,  though  a  train  has  the  right  of  way, 
the  same  degree  of  care  and  diligence  to  avoia 
collision  is  due  from  both. 

8.  It  is  the  duty  of  a  traveler  on  the  highway 
crossing  a  railroad  to  look  carefully  for  an  ap- 
proaching train,  and  if  looidag  leaves  any  doubt, 
or  the  view  Is  obstructed,  he  must  also  listen, 
before  attempting  to  cross:  otherwise,  he  will 
himself  be  guilty  of  negligence,  which  will  pre- 
vent bis  recovery  for  an  injury  received  in  cross- 
ing. Obstructions  rendering  the  view  obscure 
ami  unreliable  call  for  greatw  caution  on  his 
part. 
(SvUohtM  bv  tht  Court) 

Error  and  supersedeas  to  circuit  court, 
Cabell  county. 

Slmtns  A  Enslow,  tor  plaintiff  In  error. 
Gibson  &  Aflcbie,  for  defendant  in  error. 

Brankon,  J.  In  October,  1887,  Conrad 
Beyel  brought  trespass  on  the  case  in  the 
circuit  court  of  Cabell  county  againat  the 
Newport  News  &  Mississippi  Valley  Rail- 
road Compauy,to  recover  damages  for  bod- 
ily Injury.  Heallegee  that  he  was  traveling. 
In  a  one-horse  wagon,  along  a  public  high- 
way which  crossed  the  defendant's  rail- 
road, and  while  he  was  crossing  it  a  loco- 
motive ran  against  the  wagon,  whereby 
the  horse  became  frightened  and  ran 
away,  overturning  the  wagon,  whereby 
he  was  thrown  from  it  to  the  groand.and 
seriously  Injured.  A  jury  awarded  him 
91,876  damages,  and  Judgment  was  ren- 
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dcred  for  that  miin,  to  which  the  defend- 
ant took  this  writ  of  error. 

Amotlonfor  anewtrlal  by  the  defendant 
ralBcs  an  Important  q  uea Hon .  Section  61 ,  e. 
54,  Code  1887,  enacts  that  a  bell  or  eteam- 
vrhlBtleehall  be  rung  or  whistled  by  the  en- 
gineer orflremanof  a  locomotive  at  least  60 
rods  from  the  place  where  the  railroad 
cruRBes  any  street  or  highway,  and  kept 
ring^lng  orwhtstlingfor  a  time  suiflclent  to 
give  notice  of  the  approach  of  a  train  before 
the  street  or  highway  Is  reached,  and  In- 
flicts a  penalty  ofnot  over  f  100  for  its  neg- 
ii'ct :    and  that  the  railroad  corporation 
«liall  be  liable  to  any  party  Injured  for 
(InmoKes  by  reason  of  snch  neglect.    Un- 
«ler  this  motion,  we  must  say  on  the  evi- 
dence that  the  defendant  did  not  comply 
with  this  requirement,  and  therefore  was 
ffwilty  of  neglect  In  not  performing  this 
duty.    But  was  no  duty  resting  on  the 
pUiintin?    2  Shear.  &  R.  Neg.  §  463,  thus 
states  the  law :  "The  rights  of  a  traveler 
on  the  highway  at  a  point  where  It  Is 
crossed  on  a  level  by  a  railroad  are  subor- 
dinate to  those  of  the  railroad  company, 
HO  far  as  to  require  the  traveler  to  give 
•_  way  to  any  train  which  Is  In  sight  orbear- 
'  ing,  thoagh  not  In  such  a  sense  as  to  give 
the  company  rleht  to   block   up  the  high- 
way, for  its  right  Is  only  given  for  the  pur- 
pose of  travel,  not  of  storing  Its  cars  or 
goods.    Both  parties  are.  however,  equal- 
ly boand  to  use  ordinary  care;  that  is, 
such  care  as  a  pmdent  man  would  usnally 
take  under  similar  circumstances,  the  one 
to  avoid  committing,  and  the  other  to 
avoid     receiving,    injury."      "But    when 
the  statute  requires  certain  precautions 
UKuinst  accidents,  and  its  requirements  are 
dierpgarded,  the  party  suffering  damage 
is  not  entitled  to  recover, if  he  was  himself 
guilty  of  negligence  which  contributed  to 
the  damage. "    1  Redf.  R.  R.  586.    It  Is  In- 
cumbent on  persons  using  the  highway  to 
resort  to  and  use  all  reasonable  efforts  on 
their  part  to  foresee  and  avoid  danger, 
and  to  the  performance  of  this  duty  the 
law  will  hold  them.    A  want  of  such  care 
may  be  fraught  with  the  most  disastrous 
consequences,  not  only  to  themselves,  but 
to  the  many  traveling  on  railroads,  and 
if  to   themselves,  for  want  of  such  care, 
they  must  abide  the  consequences.    1  Ror. 
K.  R.  582.    Failure  to  ring  bell   or  blow 
whistle  at  crossings,  though  required  by 
law.  win  not  i-enderthecompany  liable,  un- 
less that  be  the  proximate  cause  of  the  In- 
jury, and  there  be  no  euch  negligence  by 
the  plaintiff  as  will  prevent  his  recovery. 
It  Is  Jnst  as  important  that  the  plaintiff 
exercino  reascmable  care   npon  his  part, 
when  the  negligence  of  defendant  consists 
In  the  failure  to  observe  a  statute,  as  when 
It  arises  from  any  other  omission  or  neg- 
lect.    If,  by  statute,  certain    warnings  or 
signals  are  required,  and  their  absence  be 
dpclared  negligence,  yet,  unless  the  statute 
also  absolves  the  Injured  party  from   the 
necessity  of  caution,  and  declares  that  the 
omission    to     comply   with   the  statute 
shall   render  the  company  liable,  the  rule 
will   still  be  the  same  with  reference  to 
contributlve  or  comparative  negligence  as 
If  there  were  no  such  statutory  require- 
ment, and  the  failure  to  give  the  signal 
win  not  raise  a  presumption  that  such 


failure  was  the  caase  of  the  injury.  1  Ror. 
R.  R.  681.  The  statutes  giving  action  for 
failure  to  ring  l)ell  do  not  confer  such  ac- 
tion irrespective  of  the  Injured  party's 
own  negligence.  One  whose  own  fault 
has  contributed  to  his  Injury  cannot  take 
advantage  of  these  statutes  to  excuse  his 
fault;  and  the  omission  to  ring  a  bell  Is 
no  excuse  for  the  plaintiff's  omission  to 
look  up  and  down  the  track.  2  Shear,  ft 
R.  Neg.  §  482.  An  omission  would  call  for 
the  public  penalty,  but  the  same  omission 
might  not  call  for  civil  damages.  Then, 
what  Is  the  duty  of  a  person  crossing  a 
railroad  on  a  highway?  It  is  universally 
deemed  negligence  for  any  one  to  cross 
"without  taking  auy  precautions  reason- 
ably in  bis  power  to  ascertain  whether  a 
train  is  approaching.  As  a  general,  but 
not  invariable,  rule,  it  Is  deemed  negligence 
to  cross  without  looking  continuously  in 
every  direction  in  which  the  tracks  run, 
to  make  sure  that  the  road  is  clear,  and, 
if  looking  leaves  any  doubt,  without  also 
listening  for  approaching  trains.  If  the 
unexplained  evidence  shows  that  the  In- 
jured person  could  certainly  have  seen  the 
train  In  ample  time  to  avoid  it,  if  he  had 
looked,  it  is  to  be  presumed  he  did  not 
look,  and  he  Is  to  be  held  negligent,  as  a 
matter  of  law."  2  Shear.  &  R.  Neg.  §  476. 
"Not  looking  for  a  coming  train  Is  not 
merely  an  Imperfect  performance  of  duty; 
it  is  an  entire  failure  of  performance." 
The  traveler  Is  bound  to  stop  and  look 
out  tor  trains,  and  may  not  rush  heedless- 
ly, nor  remain  unnecessarily,  on  a  spot 
over  which  the  law  allows  engines  of  fear- 
ful power  to  be  propelled.  1  Ror.  R.  R. 
585.  Authorities  to  this  effect  are  too 
numerous  to  cite  further. 

Let  us  now.  In  view  of  these  legal  prin- 
ciples, turn  to  the  evidence.  The  plaintiff 
was  approaching  the  railroad  in  a  wagon. 
He  had  lived  within  about  100  yards  of 
the  railroad  for  a  considerable  period  ;  was 
familiar  with  the  ground,  and  railroad 
crossing;  had  been  accustomed  to  drive 
over  it  once  or  twice  a  week.  His  very 
familiarity  with  It,  perhaps,  lulled  him  In- 
to forgetfiilneHS.  He  approaches  the  cross- 
ing. He  knows  It  is  train  time.  He  stops 
to  listen  75  yards  from  the  crossing,  but 
here  the  hill  was  high,  so  as  to  sh-ut  out 
of  view  the  railroad  m  the  direction  from 
■which  the  train  was  coming.  The  hill 
continues  down  to  the  railroad,  where 
there  is  a  cut,  but  lowers  as  It  approaches 
the  roiid,  though  it  extends  close  to  the 
track,  and  there  is  a  cnt,  and  also  at  some 
distance  a  curve.  When  he  stopped,  the 
train  was  certainly  not  at  the  point  where 
It  should  have  whistled,  as  he  drove  in  a 
slow  walk  down  towards  the  railroad. 
Hehimself  says  that  he  did  not  again  stop 
or  listen,  but  went  straight  to  the  rail- 
road. Though  the  hill  extended  down  to 
the  railroad,  yet,  at  a  point  10  feet  from  the 
center  of  the  track,  one  could  see  along 
the  track  105  feet,  and,  from  the  center  of 
the  track,  one  could  see  twice  that  dis- 
tance, and  then  a  curve  prevents  seeing 
further.  If  he  had  stopped  and  looked,  he 
might  have  seen  the  train.  Certainly,  if 
he  had  stopped  and  listened,  he  could 
have  heard  Its  approach,  for  others  near 
there  heard  it  coming  nearly  a  mile  away. 
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HiB  bearins  was  not  detective:  hissljorbt 
was  not.  Tbts  wos  a  dangerous  place,  as 
be  knew,  and  therefore  required  all  the 
more  caution.  Yet,  when  he  gets  near  the 
track,  be  neither  stops  nor  listens,  as  be 
bimself  says,  knowing,  too,  the  train  w^s 
due.  Tbenearest  point  at  wblch  be  stopped 
or  listened  was  75  yards  from  the  track, 
where  his  view  was  cut  olf,  and  perhaps 
the  facility  of  bearing  dinilniabed.  In 
Railroad  Co.  v.  Beale,  73  Pa.  St.  504,  the 
line  of  railroad  was  obstructed  from  view 
of  a  traveler  approaching  a  crossing  in  a 
wagon,  and  he  did  not  come  to  a  stop  be- 
fore' crossine,  and  it  was  held  to  be  con- 
tribatory  negligence,  defeating  recovery 
for  the  death  of  the  traveler.  Shabswood, 
J.,  said:  "The  evidence  of  the  plaintiff 
showed  a  clear  case  of  contributory  neg- 
ligence In  the  deceased.  The  crossing  at 
which  be  met  with  the  Injury  which  re- 
sulted In  bis  death  was  a  dangerous  one, 
and,  as  he  was  well  acquainted  with  it, 
there  was  the  greater  reason  tbat  be 
should  exercise  the  ntmost  care  and  cau- 
tion by  stopping  at  the  railroad  before 
undertaking  to  pass  over.  It  is  very  clear, 
tbat  if  be  had  done  so,  but  for  a  few  min- 
utes, the  accident  would  not  have  hap- 
pened." "This  evidence,"  said  the  Judge 
in  his  charge,  "is  nncoutradicted  that 
tbere  was  a  level  piece  of  ground  about  10 
feet  wide  between  the  bill  or  bluff  and  the 
first  track,  or  siding  on  the  approach  to 
the  track,  from  the  valley  upon  which  the 
deceased  was  traveling.  It  was  bis  plain 
duty  to  have  stopped  at  that  place.  In 
this  present  case,  as  in  that,  there  was  a 
place  near  the  track  from  which  the  train 
could  be  seen  for  a  short  distance,  and 
could  easily  have  been  heard.  Judge 
Sharswood  farther  said:  "The  duty  of 
stopplDg  is  more  manifest  when  an  ap- 
proaching train  cannot  be  seen  or  beard 
than  where  it  can.  •  •  •  There  never 
was  a  more  Important  principle  settled 
than  that  the  fact  of  the  failure  to  stop 
immediately  before  crossing  a  railroad 
track  is  not  merely  evidence  of  negligence 
tor  the  Jury,  but  negligence  ner  se,  and 
a  question  for  the  court.  Railroad  Co. 
V.  Heileman,  49  Pa.  St.  60.  It  was  im- 
portant, not  so  much  to  railroad  com- 
panies, as  to  the  public.  Collisions  of  this 
character  have  often  resulted  In  the  loss 
of  hundreds  of  valuable  lives  of  passen- 
gers, and  will  do  so  again  if  travelers 
crossing  railroads  are  not  taught  their 
simple  duty,  not  to  tbemselves  only,  but 
to  others. "  In  the  case  of  Seofeld  v.  Rail- 
road Co.,  70  Wis.  216.  33  N.  W.  Rep.  278, 
the  opinion,  after  referring  to  many  cases, 
says :  "The  rule  to  be  deduced  from  these 
casps  is  this :  It  the  view  of  a  traveler  on 
the  high  way  approaching  a  railroad  cross- 
ing is  so  obstructed  that  he  cannot  see  an 
approaching  train  In  time  to  stop  his  team 
before  colliding  with  it.  if  he  knows  tbat 
a  train  is  due  at  sucb  crossing  at  or  about 
such  time,  and  if  he  is  unable  to  hear  the 
approaching  train  when  his  team  is  in  mo- 
tion, whether  by  reason  of  the  force  or 
direction  of  the  wind,  or  of  noises  in  the 
vicinity  made  by  his  own  wagon,  or  other 
causes,  ordinary  care  requires  him  to  stop 
bis  team  while  he  may  do  so,  and  listen 
tor  tbe  train."    In  United  States  supreme 


court,  in  Railroad  Co.  ▼.  Houston,  93  C. 
S.  697,  it  was  held  tbat  neglect  to  sound  tbe 
bell  on  nearing  a  street  did  not  relieve  the 
traveler  from  listening  and  looking  before 
attempting  to  cross.  In  Scbaefert  v.  Rail- 
road Co.,  62  Iowa,  624, 17  N.  W.  Rep.  893, 
it  was  held  that  a  person  on  a  highway 
approaching  a  crossing,  with  knowledge 
that  the  view  of  an  approaching  train  Is 
to  an  extent  obstructed,  who  allows  his 
team  to  trot,  and  makes  no  effort  to  look 
or  lis  ten  for  18  rods  from  the  track,  cannot 
recover.  A  railroad  track  is  itself  a  warn- 
ing. 2  Sbear.  &  R.  Neg.  p.  280,  $  476,  note  1. 
citing  Mynnlng  v.  Railroad  Co.,  (Mich.)  2S 
N. W.  Rep. 514.  In  Merkle  v.  Railroad  Co.,4i> 
N.  J.  Law,  473,  9  Atl.  Rep.  680,  it  was  held 
tbat  a  railroad  Is  Itself  a  warning  of  dan- 
ger, and  persons  about  to  cross  must  make 
use  of  bearing  and  sight,  and,  if  either  is 
not  available,  the  obligation  to  use  the 
other  is  stronger,  and,  if  one  neglects  this, 
he  does  so  at  his  own  risk.  See  Wilcox  v. 
Railroad  Co.,  39  N.  Y.  358;  Railroad  Co. 
V.  Hanter,33  Ind.  335;  Havens  v.Railroad 
Co..  41  n:  Y.  296.  The  inquirr  is  whether 
it  appears  that  the  plain  tiff  could,  by  look- 
ing, have  seen  the  train  in  time  to  avoid 
collision.  If  so.  he  should  be  nonsuited. 
Baxter  v. Railroad  Co.,41  N.Y.602.  In  tbe 
Illinois  case  (Railroad  Co.  v.  Loomls,  13  111. 
648)  it  was  held  tbat  failure  to  give  signal 
did  not  throw  the  odub  on  the  company, 
until  proof  is  given  tending  to  show  that 
injury  resulted  from  its  want.  In  this 
cause  there  is  no  conflict  in  evidence  as  to 
this  feature,  and  in  note  to  Wilcox  v.  Rail- 
road Co.,  loo  Amer.  Dec.  440,  several  cases 
are  cited  to  show  that  in  such  state  of  tbe 
case  and  where  i>lalntlff  appears  charge- 
able with  negligence,  tbe  court  should  so 
bold  as  matter  of  law.  I  think  that  while 
tbe  question  is  one  of  mixed  fact  and  law, 
of  which  generally  a  jury  is  to  judge,  yet 
here,  as  in  the  Ohio  case  of  Railway  Co. 
V.  Elliott,  28  Ohio  St.  340,  where  the  plain- 
tiff's evidence  showed  want  of  care,  he 
cannot  recover.  Tbe  plaintiff's  stop  75 
yards  from  the  track  where  be  could  not 
see  it,  considering  tbe  ground,  bis  going 
straight  without  stop  or  listening,  in  for- 
gettulness,  Inattention,  or  carelessness, 
knowing  well  tbe  dangerous  character  of 
tbe  place,  having  his  organs  of  sense  un- 
impaired, and  knowing  tbat  tbe  train 
was  due,  was  contributory  negligence. 
"  Forgetf ulness  of  danger  or  absence  of 
thought  about  tbe  railroad  Is  no  excuse 
tor  a  failure  to  look  or  listen. "  2  Stiear.  & 
R.  Neg.  §  476.  On  the  one  hand,  it  may  be 
said  tbat  we  may  assume  tbat  warning, 
if  given,  would  have  been  heard,  and  the  ■ 
dlHHSter  avoided;  but,  on  the  other,  it  i 
may  with  equal  force  be  said  that.  If  the 
party  had  exercised  reasonable  care,  it 
would  also  have  been  avoided.  And  so 
the  want  of  care  or  negligence  on  the 
side  of  the  individual  and  railroad  would 
be  equipoised,  and  in  this  condition  the 
plaintiff  could  not  recover.  Railroad  Co. 
V.  Morris,  81  Grat.  200;  Railroad  Co. 
V.  Anderson,  Id.  814;  Railroad  Co.  v. 
Aspell,  23  Pa.  St.  149;  Railroad  Co.  v. 
Jones,  95  U.  S.  439.  I  confess  I  am  sur- 
prised to  find  tbe  law  on  this  subject  as 
it  Is,  and  tbat,  as  an  original  question, 
I  would  have  felt  inclined  to  say  tbat  tha 
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omisatoQ  of  these  statu tory  warninKS 
woold  call  for  a  recovery;  that  thestat- 
nte  designed  them  to  arouse  to  caution 
aud  watchfulness  tbose  who,  fur  the  time, 
from  the  cares  or  griefs  of  life,  are  sunk 
in  listless  inattention,  or  even  the  careless 
and  negligent;  but  tlie  great  current  of 
authority  would  not  Justify  this  view. 
Perhaps,  as  the  distinguished  Judge 
Shabswood  says,  a  public  policy,  de- 
signed to  save  the  lives  of  the  thousands 
who  in  these  days  travel  on  our  railroads, 
has  bad  a  large  share  io  so  settling  the 
law.     We  do  not  intend  to  Impugn  the 

general  principle  of  Nuznm  v.  Railway  Co., 
)  W.  Va.  228,  4  S.  E.  Rep.  242.  W^e  say 
that  the  omission  of  the  signals  or  warn- 
ings required  by  the  statute  is  negligence 
in  a  railroad  company  prima  facie,  enti- 
tling an  Injured  party  to  recover,  and  be 
is  not,  after  proving  such  negligence  and 
bis  injury,  called  on  to  prove  that  he  is 
not  guilty  of  contributory  negligence; 
but,  wben  it  appears  from  the  evidence  ad- 
duced by  a  plaintiff,  or  is  satisfactorily 
shown  by  the  defendant,  that  the  plain- 
tiff is  guilty  of  contributory  negligence, 
then  it  falls  under  the  general  principles  of 
the  law  of  contributory  negligence  al)ove 
stated.  So  much  for  the  motion  to  set 
aside  tbe  verdict  as  not  sustained  by  the 
evidence. 

The  defendant,  in  its  brief  of  counsel, 
maintains  that  It  is  aggrieved  by  the  re- 
fusal to  g^ve  its  instruction  nnmberfd  6, 
reading  as  follows:  "Defendant's  instruc- 
tion No. 6.  Tbe  court  instructs  the  jury  as 
follows:  To  enable  the  plain tifi  to  re- 
cover, tbe  jury  must  find  from  the  evi- 
dence that  the  defendant  negligently, 
with  force  and  violence,  drove  its  locomo- 
tive engine,  without  ringing  its  bell  or 
blowing  its  steam-whistle  for  a  sufficient 
time  to  givedue  notice  to  tbe  said  plabitiff 
of  tbe  approach  of  the  said  locomotive, 
upon  and  against  the  said  plaintiff,  and 
the  borse  aud  wagon  wbich  the  said 
plaintiff  was  then  and  there  driving  along 
the  public  road,  and  over  tbe  public  rail- 
road crossing,  and  tbat,  by  means  of  such 
engine  being  so  negligently  driven,  as 
aforesaid,  against  and  upon  the  plain- 
tiff, and  his  horse  and  wagon,  tbe  said 
horse  was  and  became  greatly  fright- 
ened, and  ran  away  with  and  over- 
turned plaintiff's  wagon,  throwiug  him 
out  and  injuring  him."  Tbe  declara- 
tion allegpd  that  tbe  defendant  "  wrong- 
fully. Injuriously,  unlawfully,  and  uegll- 
gently,  with  great  force  and  violence,  and 
at  a  high  rate  of  speed,  drove  its  said  loco- 
motive engine,  without  ringing  its  said 
bell  or  whistling  its  said  steam -whistle 
for  a  time  sufficient  to  give  due  notice  to 
the  said  plaintiff  of  tbe  approach  of  thn 
said  engine,  upon  and  against  the  said 
plaintiff,  and  the  said  horse  anu  wagon 
which  tbe  plaintiff  was  then  and  there 
lawfully  driving  upon  and  along  the  said 
public  highway,  and  upon,  over,  and 
across  said  public  crossing  at  grade, 
whereby  said  horse  became  greatly  fright- 
ened, and  ran  away  with,  and  overturned 
said  wagon,  and  the  plaintiff  was  sud- 
denly, and  with  great  force  and  violence, 
thrown  from  said  wagon  to  the  ground, 
and  tbereby  sustained  divers  serious  in- 


juries, "  etc.  If  this  instruction,  like  Nos. 
4  and  5  asked  by  the  defendant,  propound- 
ed the  theory  that,  to  enable  the  plaintiff 
to  recover,  the  evidence  must  show  that 
the  engine  actually  struck  tbe  wagon  or 
borse  or  man,  actual  physical  contact,  1 
tbink  it  would  have  beeu  objectionable, 
for  I  understand  tbe  gist  of  the  charge 
of  tbe  declaration  not  to  be  such  con- 
tact, or  merely  such  contact,  but  that, 
from  running  tbe  locomotive  rapidly  and 
without  signal,  tbe  horse  became  fright- 
ened and  ran  away,  or,  at  most,  that 
by  running  it  under  those  circumstances 
against  the  wagon,  the  horse  became 
frigbtened  and  ran  away,  the  essence 
being  tbat  the  horse  was  frightened  tbere- 
by and  ran  away,  and  tbereby  injured 
plaintiff,  the  striking  tbe  wagon  tteing  less 
important,  as  only  part  of  the  cause  of 
the  origin  of  the  injuiy.  The  causes  in- 
ducing tbe  fright  of  the  horse  are  rapid 
running  of  train  without  signal,  and  its 
striking  the  wagon.  Can  it  not  be  proven 
that  the  train  was,  without  signal,  run 
at  high  speed,  very  close  to  borse  and 
wagon,  though  without  actually  striking 
them,  thereby  frightening  the  horse,  with- 
out a  variance?  I  think  so.  The  word 
"  upon  "  does  not  always,  in  legal  or  other 
phrase,  import  actual  contact.  Indict- 
ments for  assault  charge  an  assault  upon 
one,  but  there  is  no  actual  battery.  So 
the  word  "against, "as  sentences  which 
the  mind  will  suggest,  and  as  the  diction- 
ary shows,  does  not  always  Import  phys- 
ical contact;  but,  even  if  it  ought  to  be  so 
interpreted  in  this  declaration,  it  is  only  a 
part  of  the  means  working  ii  result,  which 
result  is  tbe  source  of  the  Injury.  The  case 
of  Hawker  v.  Railroad  Co.,  16  W.  Va.  628, 
would  not  sustain  the  claim  of  variance 
here.  For  these  reasons,  I  think  instruc- 
tions 4  and  6  properly  rejected,  but  in- 
struction 6  is  not  open  to  that  objection, 
because  it  does  not  only  incorporate  tbe 
running  of  the  locomotive  upon  and 
against  the  plaintiff  and  his  horse  and 
wngon,but  proceeds  to  add  thelanguage: 
"And  that,  by  means  of  such  engine  being 
so  negligently  driven,  asaforesaid,  against 
and  upon  the  plaintiff  and  bis  horse  and 
wagon,  tlie  said  horse  became  and  was 
greatly  frightened,  and  ran  a  way  with  and 
overturned  tbe  plaintiff's  wagon,  throwing 
him  out  and  injuring  him, "  thus  attribut- 
ing the  injury  to  the  same  causes  as  the 
declaration  Itself  does,  covering  the  whole 
ground  tbat  it  covers  in  that  respect,  us- 
ing, if  not  Its  language,  its  substance.  If 
the  plaintiff  in  his  declaration  so  assigned 
the  cause  of  the  injury,  why  may  not  the 
Instruction  of  defendant  adopt  the  same 
scope,  and  ask  the  court  to  tell  the  Jury 
that  the  evidencemustcomeuptotbesame 
standard?  Whether  it  was  a  variance  or 
not,  why  could  not  defendant  adopt  it, 
aud  ask  thecourttosuy  tbattuecasemust 
come  up  to  the  standard  set  by  plaintiff 
in  bis  declaration?  The  defense  gave  evi- 
dence tending  to  show  tbat  bell  and 
whistle  sounded  warning,  and  tbat  the 
engine  was  116  yards  from  tbe  plaintiff 
wben  first  seen  on  tbe  crossing,  whipping 
and  lashing  his  horse,  and  bad  passed  60 
or  60  feet  from  the  track  when  the  engine 
reached  it,  and  tbat  bis  falling  from  the 
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wagon  waB  attribatable  to  tbe  whipping 
of  the  horee  there,  and  lor  ftome  dIatancA 
after  croesins,  or  bad  driving,  or  rbcIcB  In 
the  road,  or  that  he  drove  over  a  bank, 
and  that  it  came  not  from  tbe  cause  im- 
puted In  the  declaration,  or  that  the  horse 
was  not  frightened,  but  thi-ew  plaintilT 
ont  from  speed  caused  by  the  whipping. 
Why  had  not  the  defense  a  right  to  an 
Instruction,  in  view  of  this  evidence,  to 
the  effect  of  No.  6,  that  the  evidence  for 
the  plaintiff,  to  succeed,  must  prove  the 
things  in  it  snggested,  being  Just  what  the 
declaration  alleged?  We  think  Instruc- 
tion 6  was  improperly  rejected.  It  may 
be  proper  to  say  that  the  Judge  did  give 
Instructiuns  at  the  Instance  uf  tbe  defense 
substantially  embodying  the  law  as  to 
duty  of  travelers  at  a  crossing,  as  above 
stated;  but  it  seems  to  me  that  the ]nry, 
viewing  the  case  only  on  tbe  plaintiff's 
evidence,  departed  from  and  disregarded 
such  Instruction.  Tbe  Judgment  is  re- 
versed, verdict  set  aside,  new  trial  award- 
ed, and  cause  remanded  for  socb  trial. 

Ldcab,   p.,   and    Enousb,   J.,  concar. 
Holt,  J.,  absent. 


CBII.DRET  V.  Cmr  OF  H0NTINOTON. 

iSwpreme  Covrt  of  Appealt  of  West  Virginia. 
Deo.  I;^  1890.) 

DBrBCTIVE  S1DEWAI.KS — Ll^BILITT  OV  CiTT — RB- 
UOTS  ASTD  FbOXIMATB  CaUSB. 

1.  In  an  aotion  to  recover  damages  for  In- 
]aries  received  on  account  of  an  alleged  defect  in 
a  sidewalk  against  a  oity  or  town,  the  plaintiff 
must  allege  and  prove  that  snch  atreet  or  side- 
walk upon  which  the  Injury  ooooxred  was,  at  tbe 
time  and  place  where  the  injury  was  sustained, 
controlled  and  treated  by  the  town  authorities  as 
a  public  street  or  sidewalk,  and  opened  as  such. 

2.  In  such  action,  If  the  plaintiff  seeks  to 
prove  that  the  city  authorized  and  directed  the 
property  oVraer  to  construct  the  sidewalk  at  the 
point  where  the  injury  occurred  in  front  of  his 
premises,  the  records  of  tbe  oity  council  are  the 
best  evidence  as  to  what  its  action  was,  unless 
no  such  record  was  made  as  required  by  law;  and 
parol  evidence  should  not  be  received  as  to  such 
action  when  said  record-books  are  accessible, 
and  can  be  produced. 

8.  If  tbe  evidence  discloses  that  the  defect  In 
the  sidewalk  was  the  remote,  and  not  the  proxi- 
mate, cause  of  said  injury,  tbe  plaintUt  b  not 
entitled  to  recover. 
(S|/Ual>u«  Z>v  t?te  Court) 

Error  and  supersedeas  to  circuit  court, 
Cabell  county. 

Campbell,  Martin  &  Bolt,  for  plaintiff 
In  error.  Gibson  Jt  Micbte,  for  defendant 
In  error. 

Enolibb,  J.  This  was  an  action  of  tres- 
pass on  the  case  brought  by  John  Chil- 
drey  against  tbecityof  Huntington, In  the 
circuit  court  of  Cabell  county,  claiming 
damages  for  injuries  Mustained  by  him  by 
reason  of  tbe  defendant  negligently  allow- 
ing and  permitting  a  certain  public  side- 
walk within  the  corporate  limits  of  said 
city  to  become  and  to  ivmain  in  bad  or- 
der and  out  of  repair,  in  this:  that  the 
Bald  defendant  permitted  a  large  hole  to 
become  and  to  remain  In  one  of  the  plank 
of  which  said  sidewalk  was  then  and  there 
constructed  nnd  maintained  In  front  of 
what  iBknownasthe''MltcheSl  Property," 


on  Seventh  street,  near  the  middle  of  sold 
sidewalk.  The  defendant  demurred  gen- 
erally to  the  plaintiff's  declaration,  and 
pleaded  not  guilty;  the  court  overrule<l 
the  demurrer,  and.  Issue  being  Joined  up- 
on said  plea  of  not  guilty,  the  case  was 
submitted  to  a  Jury,  which  resulted  in  a 
verdict  for  tbe  plaintiff  for$l,200damages. 
When  tbe  plaintiff  had  introduced  his  evi- 
dence and  rested  bis  case,  tbe  defendant 
moved  the  court  to  strike  out  all  of  the 
plaintiff's  evidence,  and  exclude  the  same 
from  the  Jury,  because  the  same  wax  in- 
sufficient to  maintain  the  Issue  on  the  part 
of  the  said  plalntitf,  and  because  It  showed 
that  the  plaintiff  was  guilty  of  contriba- 
tory  negligence  which  alone  caused  the  al- 
leged Injury,  and  because  there  was  no 
proof  or  evidence  that  the  sidewalk  iben- 
tloned  in  tbe  declaration  had  ever  been  a 

gublic  sidewalk  controlled  and  managed 
y  the  said  defendant,  but  the  court  over- 
ruled said  motion,  and  refused  to  strike 
out  said  evidence,  and  exclude  the  same 
from  the  jury,  and  the  defendant  excepted, 
and  thereupon  the  defendant  introduced 
its  witnesses  before  the  Jury,  and,  alter 
theevidence  had- been  concluded,  the  plain- 
tiff moved  the  court  to  instruct  the  Jury  as 
follows:  "The  jury  are  Instructed  that  it 
they  believe,  from  the  evidence  in  this  case, 
that  there  was  such  defect  in  the  sidewalk 
mentioned  in,  and  asisallegedln.thedecla- 
ratlon,  and  that  the  plaintiff  was  Injured 
by  reason  of  said  defect  in  said  sidewalk 
of  tbe  city  of  Huntington,  and  that  such 
sidewalk  was  In  the  corporate  limits  of 
the  defendant,  and  that  the  town  or  city 
authorities  of  the  defendant  bad  used  and 
treated  snch  sidewalk  as  a  public  side- 
walk, then  they  should  find  for  the  plaio- 
tlft  such  damages  as  will  compensate  for 
his  injury,  unless  they  further  believe  from 
the  evidence  that  the  plaintiff's  own  neg- 
ligence contributed  to  the  injury. "  To  the 
giving  of  which  instrnction,  the  defend- 
ant, by  his  attorney,  objected,  bat  the 
court  overruled  tbe  objection,  and  gave 
the  jury  tbe  said  instruction,  and  the  de- 
fendant excepted ;  and  thereupon  the  de- 
fendant moved  the  court  to  give  tbe  jury 
the  following  three  instructions :  "(1)  Tbe 
court  Instructs  the  jury  that  it  is  not 
every  defsct  in  a  sidewalk  that  renders  It 
unsaie  and  out  of  repair.  It  must  be  nnch 
defect  as  to  render  the  sidewalk  ansate  for 
use  In  the  ordinary  mode,  and  though  they 
may  believe  from  tbe  evidence  tbat  the 
sidewalk  mentioned  In  the  declaratiun  at 
the  place  therein  specified  was  within  the 
corporate  limits,  yet  they  must  further  be- 
lieve from  the  evidence  that  the  city  of 
Huntington  had  control  and  treated  tbe 
same  as  a  public  walk.  If  the  said  defend- 
ant had  not  controlled  or  treated  thesame 
as  a  public  walk,  butthls  one  had  been  put 
down  by  individuals  for  their  own  pur- 
poBes,  the  city  Is  not  liable.  (2)  The  court 
Instructs  the  Jury  that  the  mere  tact  tbat 
the  sidewalk  complained  of  was  wltbln 
the  corporate  limits  of  the  defendant  dty 
1b  not  sufficient  to  charge  the  city  with 
the  duty  of  keeping  it  in  good  repair  and 
safe  condition.  To  charge  the  city  of 
Huntington,  it  must  be  proved  that  said 
sidewalk  was  a  public  sidewalk  so  treated 
or  controlled  by  said  defendant.    (3)  Tbe 
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court  InstmctB  the  Jury  that  before  the 
plaintiff  can  recover  In  this  case,  they  mast 
believe  Irom  the  evidence  that  there  was  a 
hole  In  oneof  the  planks  of  which  the  side- 
walk complained  of  was  composed  and  a 
piece  broken  off  the  edge  of  one  ol  such 
planks  is  not  such  defect  as  is  complained 
of.  ■•  To  the  giving  of  said  instructions, 
and  each  of  them,  the  said  plaintiff  ob- 
jected, which  objection  the  court  overruled 
as  to  said  instructions  numbered  1  and  2, 
and  sustained  the  said  objection  as  to  In- 
struction No.  8,  and  refused  to  give  said 
instruction  to  the  jury,  and  the  defendant 
excepted  to  the  action  uf  the  court  In  sus- 
taining the  objection  to  said  instruction 
No.  8;  and  the  jury  having  rendered  a  ver- 
dict for  f  1,200  damages,  as  aforesaid,  the 
defendant  moved  the  court  to  setaelde  the 
said  verdict  and  grant  it  a  new  trial  on 
the  grounds  that  the  said  verdict  was 
contrary  to  the  law  and  evidence,  and  be- 
canse  thecourterred  in  allowing  the  plain- 
tiff to  introduce  oral  testimony  to  prove 
that  the  sidewalk  complained  of  was  a 
public  sidewalk  under  the  control  of  the 
said  defendant,  but  the  court  overruled 
the  said  motion  to  set  aside  said  verdict 
and  ^ant  It  a  new  trial,  to  which  opinion 
and  ruling  of  the  court,  and  to  the  several 
mlings  and  opinions  of  the  court  in  over- 
ruling: the  several  objections  and  exceptions 
and  motions  made  by  said  defendant  dur- 
int;  the  progress  of  the  trial,  «ald  defend- 
ant excepted,  and  thereupon  the  court  pro- 
ceeded to  render  judgment  upon  said  ver- 
dict, and  the  defendant  applied  for  and 
obtained  this  writ  of  error. 

Tbe  first  error  assigned  by  the  plaintiff 
in  error  is  that  the  court  erred  in  permit- 
ting oral  evidence  of  acts  of  control  on  the 
part  uf  said  city  over    tbe  sidewalk  in 
question  to  go  to  the  jury.    Our  statute 
(Code.  c.  47,  5  28)  says:  "The  council  of 
«nch  city,  town,  or  village  shall  have  pow- 
er therein  to  lay  off,  vacate,  close,  open, 
alter,  curb,  pave,  and  keep  in  good  repair 
roads,  streets,  alleys,  sidewalks,  "etc.,"  and 
to  order  the  said  sidewalks    •    •    •    to 
be  curbed  and  paved  and  kept  in  good  or- 
der," and  In  section  25  ofthe  same  chapter 
It  l8  provided  that"the  council  shall  cause 
to  be  kept  In  a  well-bound  book  an  ac- 
curate record  of  all  Its  proceeding's,  by- 
laws, acts,  orders,  and  resolutions,  which 
«hall  be  fully  indexed  and  open  to  the  1n- 
tipectlon  of  any  one  who  is  required  to  pay 
taxes  to  such   town    or  village."     Now 
what  la  the  best  evidence  of  the  acts  of  a 
municipal  corporation?    Are  they  to  be 
determined  by  the  oral  testimony  of  some 
peraon,  as  to  his  recollection  of  what  was 
done  by  the  council  years  before,  or  are 
•we  to  have  recourse  to  its  records  to  de- 
termine Its  action  ?    Wharton,  on  the  Law 
of  Evidence,  (volume  1,  §  640.)  says:  "In 
this  country  we  hare  numerouscases  tend- 
ing; to  show  that  official  records  kept  by 
public  administrative   officers  are  as  to 
third  parties  prima  facie  evidence  of  the 
factH  entered  duly  by  such  officers  In  the 
course  of  thelrduties  as  well  as  documents 
recorded, "etc.    And  In  Bectlon641  he  says, 
the  same  authority  Is  assigned  to  the  vec- 
ords   of  town-meetings,  to  the  books  of 
municipal  corporations,  and  to  the  books 
of  the  selectmen  of  the  town,  proving  pay- 


ments In  support  of  a  pauper,  etc.  In  the 
case  of  Chapman  v.  Milton,  81  W.  Ya.  885, 
7  S.  B.  Rep.  22,  this  court  held  that, "in  or- 
der to  entitle  the  plaintiff  to  recover  In 
such  action, he  must  ullegfeaud  prove  that 
the  street  or  sidewalk  upon  which  the  In- 
Jury  occured  was,  at  the  time  and  place 
where  the  injury  was  sustained,  controlled 
and  treated  by  the  town  authorities  as  a 
public  street  or  sidewalk,  and  opened  as 
such."  Now  what  is  the  evidence  that 
said  sidewalk,  at  the  time  and  place  where 
the  lnjui*y  occurred,  was  sustained,  con- 
trolled, and  treated  by  the  city  authorities 
of  Huntington  as  a  public  sidewalk?  Ar- 
thur Mitchell, a  witness  Introduced  for  the 
plaintiff,  was  asked,  "Do  you  know  wheth- 
er that  is  a  public  sidewalk?  which  ques- 
tion was  objected  to,  the  objection  over- 
ruled, and  the  witness  answered:  "It  al- 
ways has  been,  at  least  the  city  ordered 
me  to  put  it  down  as  property  owner." 
"  When  was  It  the  city  ordered  you  to  put 
It  down?"  Answer:  "Iconldnot  exact- 
ly say."  "How  many  years  ago?"  "1 
could  not  say,  It  must  have  been  eight  or 
ten  years  ago."  The  defendant  moved  to 
strike  out  the  evidence  of  the  witness 
where  he  said  he  was  ordered  by  the  city 
council  to  put  down  this  walk,  but  the 
motion  was  overruled,  and  exceptions 
taken.  On  cross-examination,  he  stated 
there  was  a  plank  walk  there  about  4  feet 
wide;  there  is  a  hole  about  12  Inches  long. 
and  about  8  Inches  wide;  may  be  4  Indies; 
that  it  continued  to  be  8  inches  wide  about 
halt  the  way ;  tbe  hole  was  angular ;  the 
north  side  was  about  8  inches  wide;  and, 
when  asked,  "Did  you  try  your  foot  In  it?" 
answered:  "Yes,  sir.  You  would  have 
to  stick  your  toe  down  in  order  to  get 
your  foot  into  it."  And  when  asked, 
"  Could  a  man — person — get  his  foot  in  there 
without  stopping  and  sticking  it  In?"  an- 
swered: "[would  not  think  he  could.  I 
tried  my  foot,  toe  first,  but  could  not  put 
It  in  by  stepping  straight  down."  Mr. 
Smith,  a  witness  for  plaintiff,  was  asked : 
"  State  whether  the  town  hnd  control  ofthe 
sidewalk  on  the  west  side  of  Seventh  street 
between  Second  and  Third  avenues;"  and 
answered :  "  I  don't  recollect  of  its  having 
anything  to  do  with  It:  that  Is,  I  don't 
recollect  the  street  committee  having  any- 
thing to  do  with  It. "  Capt.  Gibson,  who 
was  Introduced  as  a  witness  for  tbe  plain- 
tiff, WHS  asked:  "State  whether  or  not 
there  is  a  walk  on  the  westside  of  Seventh 
street.  Do  you  know  who  caused  it  to  be 
put  there?"  And  answered:  "No,  sir;  I 
do  not  know  who  put  It  down,  nor  who 
keeps  it  up.  I  know  that  it  is  a  sidewalk 
there  In  the  public  street.  I  say  it  Is  a  side- 
walk in  the  publlcatreetinthedty  of  Hunt- 
ington; that  It  was  laid  off  and  kept  up 
and  repaired  by  the  city.  I  say  that  It  has 
been  there  since  1871,  and  I  say  that  the 
city  of  Huntington  has  charge  of  that 
street  and  Its  sidewalks.  Seventh  street 
is  a  public  street,  within  the  management 
of  the  town ;  it  is  open,  and  kept  open  by 
the  town;  buti  neversnw  anybody  strike 
a  lick  on  It;"  and  the  defendant  moved  to 
strike  out  said  answer,  but  the  court  over- 
ruled the  motion,  and  the  defendant  ex- 
cepted. Jubu  Kennett,  a  witness  for  the 
plaintiff,  was    asked:    "'Do    you    know 
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whether  the  city  has  undertaken  to  keep 
up  and  maintain  the  sidewalk  there?" 
and  answered:  "Other  people  on  this 
side  of  the  street  were  made  to  repair.  1 
know  that  Noble  bad  to  repair  his." 
Henry  Childs,  another  witness  tor  plain- 
tiff, also  stated  that  he  bad  been  in 
Huntington  18  or  14  years;  and  when 
asked,  "  Is  there  a  sidewalk  there  that  the 
city  has  undertaken  to  keep  up  and  main- 
tain?" the  question  was  objected  to,  but 
the  witness  was  allowed  to  answer  as  fol- 
lows: "I  suppose  that  the  city  had  to 
keep  it  up.  1(  the  owners  of  the  property 
do  not.  That  is  the  way  we  do.  If  the 
owners  of  the  property  do  not  keep  the 
sidewalk  up,  the  city  has  to. "  And  after 
hearing  the  answer  the  court  sustained 
the  objection.  Said  witness  also  stated,  in 
answer  to  the  question  whether  the  city 
bad  undertaken  to  keep  up  and  maintain 
tlie  sidewalks  there:  "Well,  it  has  some 
kind  of  a  sidewalk  along  the  west  side  of 
Seventh  street  between  Second  and  Third 
avenues,  ever  since  I  have  been  in  Hunting- 
ton ;  **  and  in  answer  to  another  question 
he  stated  be  did  not  know  who  put  it 
down  or  caused  it  to  be  put  down.  Rob- 
ert Kyle,  examined  for  the  plain  tiff,  stated 
that  he  examined  the  place  where  the  In- 
Inry  occurred ;  that  be  stuck  bis  foot  down 
in  it ;  he  had  to  turn  his  foot  sideways,  iu 
order  to  get  It  down,  and  then  he  had  to 
turn  it  over  on  tbeedge  to  get  It  out;  that 
his  foot  would  not  slide  down  in  the  bole 
in  a  straight  position ;  that  he  wore  a  No. 
8  shoe  when  bis  feet  were  not  sore  and 
No.  11  if  they  were.  Heenan  Harris,  an- 
other witness  for  the  plaintiff,  when  asked, 
"Do  you  know  if  the  town  bad  undertaken 
to  maintain  and  keep  up  said  sidewalk 
there?"  answered:  "I  don't  know  of  their 
ever  working  it  along  there  at  all. "  And 
the  plaintiff,  John  Childers,  was  asked  by 
plaintiff's  counsel,  "State,  if  you  know, 
whether  the  city  of  Huntington  has  un- 
dertaken to  keep  tbe  sidewalk  tbere ; "  and 
answered:  "They  have."  This  was  all  of 
tbe  testimony  bearing  upon  this  point 
wbich  bad  been  Introduced  by  the  plaintiff 
when  be  rested  bis  case,  and  the  motion 
to  strike  out  tbe  evidence,  as  insufficient 
to  entitle  him  to  recover,  was  made  by 
the  defendant.  Was  It  sufllcient,  in  the 
language  nsed  by  this  court  in  Chapman 
v.  Milton,  supra,  to  "prove  that  the  side- 
walk upon  which  the  injury  occurred  was, 
at  the  time  and  place  where  the  injury  was 
sustained,  controlled  and  treated  by  the 
town  authorities  as  a  public  sidewalk." 
It  is  true  that  Arthur  Mitchell  slates  that 
tbe  city  ordered  him  to  put  it  down  as  a 
property  owner,  and  he  could  not  tell  ex- 
actly when ;  that  it  must  have  been  8  or 
10  years  ago.  This  walk  was  in  front  of 
his  property,  and  he  says  a  piece  had  been 
uplit  off  of  the  plank  abou  1 1  wo  inches  at  one 
end  and  three  at  the  other  end.  But  how 
did  tbe  city  order  blm  to  put  it  down? 
Did  tbe  mayor  and  council  go  in  a  body 
and  direct  it,  or  did  the  street  commis- 
sioner, the  sergeant,  or  a  policeman  direct 
it?  He  dues  not  state.  It  occurs  to  me 
that  tbe  acts  of  a  municipal  corporation 
cannot  be  thus  proved,  unless  it  be  first 
shown  that  it  kept  no  record  of  Its  pro- 
ceedings.   It  was  within  tbe  power  of  tbe 


plaintiff  to  bave  required  tbe  production 
of  tbe  record-book  containing  th«  minutes 
and  proceedings  of  the  council  of  said  city 
wbich  would  have  been  recognhsed  by  law 
as  the  best  evidence  of  their  transactions, 
(see  1  Greenl.  Ev.,  14th  Ed.,  §  484:  also  1 
Dili.  Mun.  Corp.  $§  800,  801,  304;)  and  the 
fact  that  ttaey  were  not  produced  would 
tend  to  raise  the  presumption  that  if  pro- 
duced their  contents  would  not  be  in  bis 
favor.  Tbe  sidewalks  of  a  town  or  city,  as 
I  understand  the  law,  are  to  be  so  con- 
structed that  pedestrians  may  use  tbem  In 
passing  along  tbe  side  of  the  street,  using 
proper  care;  and  even  it  tbe  evidence  of- 
fered by  the  plaintiff  in  this  case  was  the 
best  evidence  tbe  natura  of  the  esse  would 
admit  of,  the  question  still  is,  was  such 
evidence,  under  the  circumstances  of  the 
case  under  the  plaintiff's  own  showing, 
sufficient  to  entitle  the  plaintiff  to  arecov- 
ery  In  this  action?  Looking  first  to  the 
character  of  the  defect  in  said  sidewalk, 
the  witnesses  agree  that  the  board  had  a 
piece  split  off  of  the  end  causing  an  aper- 
ture three  inches  wide  at  oneend.and  two 
at  the  other,  and  one  foot  long;  that  an 
ordinary  man's  foot  would  notgo  down  in 
this  place  while  walking  erect  is  shown  by 
the  evidence,  one  witness  stating  that  he 
had  put  bis  toe  in  first,  and  the  other  that 
he  had  to  turn  bis  foot  on  one  side  to  get 
it  in.  Such  a  place,  then,  might  be  passeil 
over  as  safe  by  a  prudent  street  commis- 
sioner exercising  ordinary  care.  The 
plaintiff  in  this  case  seems  to  have  been 
a  large  man;  for  when  oneot  tbe  witnesses 
was  asked  if  she  helped  him  up,  she  an- 
swered :  "Do  you  suppose  I  could  lift  a 
man  like  Mr.  Childers?  You  must  think  I 
have  the  strength  of  Sampson."  "Tbe 
plaintiff  had  but  one  leg,  and,  taking  the 
lilalntlff's  own  statements,  be  said  be  was 
taking  Will  Childers  home,  who  bad  been 
drinking  and  raising  trouble.  On  the 
way  home,  be  met  Will's  wife  and  bis 
father.  He  (Will)  throw  bis  father  down 
in  the  mud,  and  I  arrested  him.  He  was 
asked,  "How  came  you  to  fall  when  you 
had  hold  of  him  ?  [meaning  Will ;]  "  and  an- 
swered, "Bill  went  to  strike  at  the  wo- 
man, bis  wife.  They  were  iu  a  tussle 
when  this  occurred.  He  aimed  to  get 
loose  to  hit  his  wife."  He  was  again 
asked,  "  When  you  got  your  foot  in  tbe 
hole  what  occurred  then?"  and  answered. 
"  Well,  I  fell  and  Bill  fell  kind  of  across 
me,"  and  In  this  manner  one  bone  of  his 
leg  was  broken.  It  Is  then  apparent  that 
this  accident  and  Injury  was  occasioned 
by  the  struggle  which  occurred  between 
the  plaintiff,  who  was  a  policeman,  and 
William  Childers,  who  was  trying  to  pull 
away  from  him.  In  using  this  extraor- 
dinary exertion,  bis  toot,  in  some  manner, 
has  been  crowded,  toe  first,  or  side  first, 
into  this  hole,  and  the  injury  was  occa- 
sioned by  bis  being  pulled  or  thrown 
down,  and  the  weight  of  William  Cbilders 
falling  upon  bim,  and  I  cannot  do  other- 
wise than  regard  the  tussle  with  William 
Childers  as  tbe  proximate  cause  of  tbe  in- 
jury. It  is  evident  that  he  could  and 
would  have  passed  said  defect  in  the  pav»- 
ment  as  often  as  he  saw  proper  without 
injury  even  if  he  bad  placed  bis  foot  Imme- 
diately over  tbe  defect;  and  we  must  con- 
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■Ider  that  pavements  are  coDstracted  for 
the  parpose  of  walklnE  on,  uslne  ordinary 
care,  and  not  aa  a  place  for  strutcgles  like 
the  one  described.  Wben  a  policem&n  en- 
ters his  boslness,  be  assumes  upon  himself 
the  ordinary  risks  incident  to  bis  bnsiness, 
and  this,  It  seems  to  me,  might  be  Included 
as  one  of  them.  I  see  no  error  In  the  rul- 
ing of  the  court  In  regard  to  the  instruc- 
tiono  asked  for  by  either  plaintiff  or  de- 
fendant. 

In  the  case  of  PblUips  ▼.  Coanty  Court, 
31  W.  Va.  478.  7  S.  E.  Bep.  427,  it  was  held 
that,  "where  the  dricct  or  obstractlon  in 
the  road  is  merely  the  remote  cause  of  the 
injury,  and  the  want  of  care  or  negligence 
of  the  plaintiff  is  the  direct  or  proximate 
cause  of  the  injury,  the  plaintiff  cannot 
recover."    SiNydbk,  J.,  in  delivering  the 
opinion  in  that  case,  says :    **  It  is  only 
against  accidents  that  renult  to  the  plain- 
tiff while  he  is  In  the  exercise  of  reasona- 
ble care  that  the  coanty  is  bound  to  in- 
demnify him,  and  generally  it  is  a  ques- 
tion for  the  jury  whether  the  plaintiff  was 
at  the  time  of  receiving  the  injury  in  the 
exercise  of  proper  care.    But  where  the 
facts  are  uncontroverted,  the  court  may 
determine  the   qneation."     See  Jenks  v. 
WUbraham,ll  Gray,  142.    Also  in  the  case 
of  Gerity  v.  Haley.  29  W.  Va.  98, 11  S.  E. 
Bep.  901,  this  court  decided  that,  "  where 
neglicence  is  the  ground  of  an  action,  it 
rests  upon  the  plaintIS  to  trace  the  fault 
for   his  injury  to  the  defendant,  and  for 
this  purpose  he  must  show  circumstances 
under  which  the  Injury  occurred,  and  if, 
from  these  circumstances  so  proven  by  the 
plaintiff,  it  appears  that  the  fault  was 
mntaal,  or.  In  other  words,  that  contrib- 
utory negligence  is    fairly  imputable  to 
biro,  be  has  by  proving  the  circumstances 
dlnproved  his  right  to  recover,  and  on  the 
plaintiff's  evidence  alone  the  jury  should 
find  for  the  defendant."    I  am   therefore 
led  to  the  conclusion  that  the  facts  proven 
by  the  plaintiff  were  not  sufflctent  to  en- 
title him   to  recover,  and  the  motion  to 
strike    out  said   evidence   as  InsufBcient 
should  have  prevailed.    I  am  further  of 
opinion    that  the  struggle  between    the 
plaintiff  and    William    Cbilders  was  the 
proximate  cause  of  the  Injury,  and  the  de- 
feet  in  the  sidewalk  was  the  remote  cause 
of  the  Injury,  and  that,  by  engaging  in 
tbis  Btruggle  with  said  Will  Chtlders  on 
thesldewalk.bercceived  the  injury  of  which 
be    complains.      For   these   reasons,  the 
Judgment  must  be  reversed,  the  verdict  of 
the  jury  set  aside,  and  the  cause  remanded 
tor  further  proceedings  to  be  had  therein, 
and  tbe  defendant  in  error  must  pay  the 
costa  of  this  writ  of  error. 

LccAS,  P.,  and    Bkankon,  J.,  concur. 
Hoi'T,  J.,  absent. 


Datis'  Adm'r  ▼.  NnTTALi.6BtrRO  Coal  ft 
Coke  Co. 

(Supreme  Court  of  AvpeaZ*  of  West  Vi/raMa. 
Dec.  13,  1890.) 

ISJUaiBS  TO  SSBVAHT — CONTBIBUTORT  ITlOUaiNO 

— AsstJKPTiox  OF  Risks. 
1.  Where  a  servant  willfDlly  encoanters  dan- 
gers wlilch  have  bean  pointed  out  to  blm,  and 
does  DOt  avail  Umself  of  the  rules  and  regulations 


which  the  master  has  provided  to  avoid  and  avert 
SDch  danger,  the  master  is  not  responsible  for  an 
injury  oocasioned  thereby. 

i.  Wben  a  servant  enters  the  employment  of 
•  master,  he  assumes  all  the  ordinn^  risks  in- 
cident to  the  employment,  whether  the  employ- 
ment be  dangerous  or  otherwise. 
(Sl/Uohiu  by  the  Court) 

Error  and  aupenedeaa  to  circuit  court. 
Fayette  county. 

J.  W.  at.  Clair  and  //.  G.  Bains,  for  plain- 
tiffs In  error.  Gibaon  A  Micbte  and  L.  D. 
labeU,  for  defendant  In  error. 

English,  J.  On  the  SOtb  day  of  July, 
1889,  Bobert  H.  Roo^e,  sheriff  of  Fayette 
coanty,  and,  as  such,  administrator  of 
the  estate  of  John  G.  Uavis,  deceased, 
brought  an  action  of  trespass  on  the  case 
in  the  circuit  court  of  Fayette  bounty 
against  John  Nuttall,!..  W.  Nuttall,  Jack- 
son Taylor,  and  W.  H.  Holland,  partners 
in  trade  in  the  mining  of  coal,  and  manu- 
facturing of  coke,  under  the  firm  name  of 
NnttallsbnrgCoal  ft  CokeCompany,  claim- 
ing 910,000  damages  for  an  injury  received 
bysald  JohnO. Davis, by  slatefalllng  upon 
him  while  engaged  as  a  laborer  in  the 
coal  mine  of  said  company,  which  resulted 
In  his  death.  The  defendants  demurred  to 
the  declaration,  and  to  each  count  thereof, 
which  demurrer  was  overruled,  and  there- 
upon the  defendants  pleaded  not  guilty, 
and  issue  was  thereon  joined,  and  on  the 
28th  of  September,  1889,  the  cause  was  sub- 
mitted to  a  Jury,  which,  on  a  subsequent 
day,  resulted  in  a  verdict  for  the  plaintiff, 
assessing  bis  damages  at  92,50'),  and  on  a 
subsequent  day  the  defendants  moved  the 
court  to  set  aside  the  verdict  of  the  jury, 
and  grant  them  a  new  trial,  which  mo- 
tion was  overruled,  to  which  ruling  of  tbe 
court  the  defendants  excepted,  and  the 
court  rendered  a  judgment  on  said  ver- 
dict, and  the  defendant  took  a  bill  of  ex- 
ceptions to  therallng  of  thecourtio  giving 
certain  Instructions  (Nos.  1,  2,  3,  and  4) 
asked  for'  by  the  plaintiff,  and  In  refusing 
to  set  aside  the  said  verdict,  and  grant 
them  a  new  trial,  and  thereupon  the  de- 
fendants applied  for  and  obtained  this 
writ  of  error. 

It  appears  from  the  testimony  In  the 
cause,  which  Is  set  forth  in  the  bill  of  ex- 
ceptions, that  the  plaintiff's  intestate  was 
engaged  in  the  defendant's  coal  mines  in 
said  county,  as  a  coal-miner,  and  extra 
coal-bauler,  and  that  on  the  26th  day  of 
August,  1888,  a  witness,  William  Derrico, 
stated  that  he  heard  BIchard  Seymore, 
the  bank-boss  at  said  mine,  ask  said 
Davis  to  haul  coal  In  said  mine  that 
day;  that  said  Davis  did  not  want  to 
drive,  but  the  bank-boss  tuld  him  that,  If 
he  did  not  drive,  he,  Davis,  would  lose 
bis  "turn,"  which  amounted  to  having  no 
work  at  said  mine,  as  a  miner,  that  day; 
thereupon  witness  and  said  Davis  started 
to  work  as  coal-haulers  for  that  day, 
Davis  going  to  haul  upon  the  entry  In 
said  mine,  which  was  being  driven  by 
Charles  Higgins,  a  miner  employed  by 
defendant;  that  said  Davis  had  hauled 
coal  on  the  day  previous  in  the  same  entry 
in  said  mine;  that  after  dinner,  about  1 
or  2  o'clock,  witness  was  informed  that 
slate  had  fallen  upon  Davis,  and  he  went 
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to  blm.  and  found  him  near  the  parting 
of  room  No.  1,  which  was  being  worlced 
at  the  time  by  John  Small,  be  being 
struck  on  tlie  back  by  a  piece  of  elate  de- 
scribed by  witness  as  a  "slip,"  which  was 
the  thickest  In  the  middle  and  tapered  to  a 
feather  edge  at  both  sides  thereof.  It 
was  not  a  "horseback,"  or"  kettleback," 
as  miners  understand,  and  was  8  to  10  feet 
in  length,  2%  tu  8  feet  in  width,  and  from  8 
to  14  inches  in  the  center.  Ue  assisted  In 
taking  said  Davis  home,  and  he  died 
from  said  injury  about  10  o'clock  that 
night.  Said  Unvis'  regular  working 
place  as  a  miner  was  in  one  of  the  rooms, 
not  in  the  entry  inV-hich  he  was  injured; 
that  about  two  weeks  prior  to  Davis' 
injury,  witness  and  other  miners  told 
Isaac-  Calloway,  who  was  a  driver  at 
the  time,  not  to  drive  (>n  said  entry,  be- 
cause it  was  dangerouH.  Calloway  went 
for  the  mine-boss,  and  he  came  down,  and 
told  witneos  and  others  to  go  in  their 
rooms.  He,  Seymore,  sounded  the  slate, 
and  said  it  was  safe;  that  the  roof  In  said 
entry  was  not  in  bad  condition  at  the  time 
Davis  was  killed.  It  had  been,  but  the 
mine-boss  had  had  the  slate  shot  down, 
and  tlie  roof  fixed,  so  as  to  make  It  safe. 
Witness  had  hauled  coal  on  this  entry  for 
two  weeks  preceding,  and  on  the  day  of 
the  injury  to  Davis,  but  discovered  no 
bad  or  dangerous  slate  in  roof,  and  re- 
garded the  same  as  safe;  that  a  miner  can 
tell  a  "kettle-bottom."  "horseback,"  or 
"slip,"  without  any  difficulty;  that  there 
was  no  draw  slate  in  the  entry  where 
Davis  was  injured;  that  Miller  and 
Godby  put  timbers  in  this  entry,  where 
Davis  was  Injured,  the  next  week  after  it 
occurred.  It  was  the  business  of  the 
mine-boss  to  look  after  loose  slate,  and 
be  had  a  man  by  the  name  of  Goosetree 
to  assist  him  in  his  work.  It  was  not  the 
duty  of  drivers  to  look  after  the  loose 
slate."  Isaac  Calloway,  also  introduced 
by  plaintiff,  stated  that  tlie  root  In  said 
entry  bad  been  bad  for  about  three  weeks 
prior  to  Thursday  preceding  the  acci- 
dent; that  he  informed  the  bunk-boss  of 
this,  and  that  he  was  afraid  of  the  slate 
in  said  eutry ;  that  the  miners  said  It  was 
bad,  and  he  did  not  want  to  drive  there, 
and  the  bank-boss  told  him  he  could  leave 
or  drive  where  he  put  him ;  that  the  bank- 
boss  had  some  of  the  slate  shot  down  at 
this  time,  but  that  it  was  getting  bad 
again  on  Thursday  at  the  place  where 
Davis  was  injured,  and,  after  driving  all 
day  on  Thursday  in  this  entry,  he  refused 
to  drive  any  more  until  the  slate  was 
taken  down  at  this  place;  that,  having 
learned  that  the  slate  was  taken  down 
on  Thursday  night,  he  returned  on  Sat- 
urday morning  to  drive  in  this  entry,  and 
would  have  done  so,  but  that  Davis  pre- 
ferred to  drive  there,  rather  than  to  drive 
in  thehall-wayat  the  foot  of  this  entry, to 
the  pit  mouth,  because  there  was  more 
spragging  to  do  there,  and  which  he  un- 
derstood how  to  do  Detter  than  Davis; 
that  he  had  been  driving  on  the  entry 
where  Davis  was  injured  for  four  months 
prior  to  the  time  of  the  injury,  and  did  not 
know  of  any  opportunity  he  had  to  know 
the  slate  in  the  roof  was  dangerous;  that 
it  was  not  bis    business  to  inspect  the 


root,  but  it  was  the  duty  of  the  bank- 
boss;  that  loose  slate  was  discovered  by 
souivding  It  with  a  pick  or  hammer,  and, 
when  discovered,  it  was  wedged  or  shot 
down;  that  some  of  the  men  had  shot 
down  some  of  the  slate  about  three  weeks 
before;  that  Samuel  Goosetree  was  also 
employed  to  look  after  slate;  that  no 
props  were  used  in  this  entry  until  after 
Davis  was  killed,  but  some  were  put  up 
the  week  afterwards;  that  he  had  known 
his  brother  Marshall  make  five  dollars  a 
day  in.  said  mine;  and  that  an  average 
miner  makes  about  three  dollars  a  day. 
Frank  Shepherd,  another  witness  for  the 
plaintiff,  stated  that  he  was  working  for 
defendant  when  Davis  was  injured,  as- 
sisting Charles, Higglns,  driving  the  entry 
in  which  Davis  was  injured  at  that  time; 
bad  frequently  gone  up  and  down  the  en- 
try to  and  from  his  work.  That  there 
had  been  some  loose  and  bad  slate  in  the 
entry  in  which  Davis  was  injured,  and,  be- 
fore the  time  of  the  injury,  it  had  been 
shot  down.  He  could  tell  it  was  bad  by 
its  working  and  cutting.  That  Davis  did 
not  give  him  any  notice  that  there  was 
loose  slate  in  the  entry  that  day,  nor  did 
be  ask  him  to  take  any  down.  The  slate 
that  fell  was  a  horseback  or  kettle-bot- 
tom. George  Howard,  a  witness  for 
plaintiff,  stated  that  the  slate  was  bad 
where  Davis  was  Injured,  some  had  to  be 
taken  down  every  day  or  two;  that  bad 
slate  could  be  made  safe  by  posting  it,  or 
taking  It  down,  James  Delaney,  a  wit- 
ness for  plaintiff,  also  stated  that  slate  in 
said  entry  was  in  bad  condition,  and  that. 
If  the  ball-way  was  dangerous,  the  boss 
could  remedy  it  by  putting  timbers  in  it. 
On  cross-examination,  he  stated  he  never 
was  in  any  part  of  this  entry  but  once, 
about  August  1,  1888;  that  he  passed 
along  the  entire  length  of  said  entry,  and 
inspected  the  roof  as  he  went  along;  that 
he  found  the  Identical  spot  where  Davis 
was  injured;  that  the  roof  at  that  time 
was  In  bad  condition ;  that  he  stopped, 
and  placed  his  hand  over  the  loose  slate 
in  the  roof;  that  there  was  no  mark  or 
special  object  to  call  his  attention  to  that 
particular  place,  yet  be  knew  It  was  the 
identical  place  where  Davis  was  injured. 
He  was  in  that  part  of  the  mine  looking 
tor  a  room  to  work  in  on  said  entry,  and 
would  have  done  work  there,  if  he  could 
have  secured  a  room,  and  would  have 
felt  himself  secure  and  safe  while  workiag, 
and  he  was  always  very  particular  where 
he  worked.  He  saw  bat  two  or  three 
places  where  slate  was  bad  on  said  entry, 
and  one  of  these  places  was  where  Davis 
was  injured,  and  that  no  timber  or  props 
were  in  the  entry  at  the  time  of  the  in- 
jury;  that,  after  loose  slate  is  shot  down. 
it  ought  to  be  Inspected  every  day. 
James  M.  Calloway,  another  witness  tor 
the  plaintiff,  stated  that  he  was  hauling 
water  In  said  entry,  and  emptying  It 
immediately  under  the  slate  that  injured 
plaintiff,  and,  although  he  had  a  brighter 
lamp  than  the  miners  use,  discovered  no 
defect  In  the  roof  at  that  point,  and  re- 
garded It  perfectly  safe.  That  It  was  the 
business  of  the  bank-boss  to  examine  tbe 
roof  in  the  entry.  That  the  bank-boss,  by 
inspection,  can  tell  when  it  is  dangeroiu 
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in  the  top  of  an  entry.  The  place  was  not 
timbered,  but  was  timbered  eliortly  after- 
wardB.  That,  if  it  liad  been  timbered,  it 
could  not  have  fallen  virithoatg^lviDg  de- 
ceased notice.  And  with  this  evidence  the 
plaintiff  rested  bis  case. 

Now,  in  this  case,  as  tlie  evidence  (not 
the  facts  proved)  is  certified,  under  the  rul- 
ingr  of  this  court  In  Black  v.  Thomas,  21 
W.  Va.  709,  this  court  will  not  reverse  the 
judement,  onless,  after  rejecting  all  the 
conflicting  parol  evidence  of  the  exceptor, 
and  gtring  fall  faith  and  credit  to  that  of 
the  adrerse  party,  the  trial  court  still  an- 
peara  to  be  wrong.  Bearing  this  rnle  in 
mind,  and  looking  only  to  the  evidence  In- 
troduced by  the  defendant,  about  which 
there  Is  no  conflict,  we  find  that  the  de- 
fendant proved  by  Charles  Hlggins  that 
he  had  been  a  coal-miner  In  England  and 
America  for  18  years;  bad  been  engaged 
at  defendant's  mine  for  8  years;  was  driv- 
ing the  entry  at  the  time  upon  which  the 
accident  occurred.  Frank  Shepherd  was 
assistinR  him  on  the  day  Davis  was  in- 
jored.  That  Mr.  Holland,  the  superintend- 
ent of  the  mine,  required  him,  and  It  was 
tbe  rule  of  the  defendants  that  all  entry 
drivers  In  said  mine,  when  notified  of  loose 
slate  In  the  entry  they  were  engaged  in 
drlvlog,  to  stop  the  entry  work,  and  Im- 
mediately go  and  remove  sach  loose  and 
dangerous  slate.  That  it  was  also  a  rule 
in  ftald  mine,  known  to  all  persons  work- 
ing therein,  that  when  a  driver  discov- 
ered loose  or  dangerous  slate  in  tbe  entry 
in  which  he  might  be  engaged  hauling 
coal,  it  then  and  there  became  the  duty  ra 
each  driver  or  coal-hauler  to  at  once  re- 
port the  facts  to  the  man  engaged  in  driv- 
ing the  entry  in  which  snch  loose  coal  or 
BiHte  was  so  discovered,  in  order  that  the 
danger  might  he  promptly  removed.  That 
the  deceased  knew  of  this  rule  or  custom 
in  the  mine.  That  he,  In  pursuance  of  said 
role,  had  several  times  before  the  time  of 
said  accident,  while  engaged  in  hauling 
coal  on  said  entry,  notiUed  witness  of 
loose  slate  In  the  roof  of  said  entry,  and 
wi  tness  went  at  once,  and  took  down  all 
loose  and  dangerous  slate  which  deceased 
knew  of  at  the  time.  That  he,  witness, 
parsed  along  said  entry  three  or  four  times 
a  day;  generally  the  top  of  said  entry  was 
very  good.  That  there  were  a  few  bad 
places  in  it,  where  the  slate  had  to  be 
taken  down.  That  on  Thursday,  before 
Davis  was  injured, Mr.  Holland, tbe  super- 
intendent, told  him  there  was  a  loose 
piece  of  slate  on  said  entry  at~  a  point  on 
said  entry,  somewhere  between  room  No. 
9  and  room  No.  11,  and  directed  him  to  go 
and  post  it,  or  take  It  down,  and  to  go 
throagh  ail  of  said  entry,  and  examine 
tbe  roof,  and  remove  any  and  all  loose 
slate  fonnd  therein  that  evening.  That 
he  did  as  he  was  directed,  and  found  some 
loose  slate  between  rooms  No.  1  and  No. 
2  on  said  entry.  That  be  took  or  blasted 
down  the  loose  slate,  and  regarded  it  per- 
fectly safe  that  evening.  Mr.  Goosetree, 
who  was  employed  by  defendantH  for  the 
express  purpose,  assisted  him.  That  he 
saw  the  slate  that  fell  on  plaintiff.  It  was 
7  feet  long,  and  U  or  7  inches  thick  in  the 
center,  tapering  to  u  feather  edge.  It  was 
a  slip.    That  a  slip  can  sometimes  be  dis- 


covered, and  again  it  cannot,  and  the 
same  can  be  said  of  a  "kettle-bottom." 
That  Mr.  Seymore,  the  bank-boss,  was  a 
competent  man  for  tbe  place.  Tbat  alter 
the  accident  timbers  were  put  In  said  en- 
try where  It  occurred,  but  tbat  the  roof 
above  the  said  timbers  docs  not  show  any 
pressure  upon  them,  and  the  roof  Is  good. 
That  the  piece  ot  slate  could  have  been 
held  up  by  posting,  but  witness  never  saw 
an  entry  In  which  there  was  no  loose 
slate, nor  an  entry  in  which  none  was  ever 
taken  down,  and  for  that  reason  an  entry 
is  not  considered  bad  or  dangerous  with- 
out being  propped,  the  practice  being  to 
look  after  the  louse  slate,  and  when  It  is 
found  to  take  it  do wn.  The  defendan  ts  also 
Introduced  William  H.  Holland  as  a  wit- 
ness, who  testifled  that  he  was  a  mining 
engineer  by  profession,  which  he  had  fol- 
lowed fur  30  years;  that  be  is  one  of  the 
defendants,  and  the  general  manager  of 
their  colliery  at  Keency 's  creek,  and  also  at 
Nuttallsburg ;  that  he  planned  and  laid 
out  the  workings  of  Keeney's  Creek  mine, 
on  the  double-entry  system,  which  is  tbe 
best  for  ventilation,  and  the  safest  under 
which  to  operate  the  mines  on  New  river: 
that  the  rooms  are  45  feet  apart,  and  86 
feet  on  tbe  face  of  the  entry ;  that  Bicbard 
Seymore  was  their  mine-boss,  and  had 
been  for  three  years ;  that  he  had  been  in 
the  business  all  of  his  life,  and  was  a  com- 
petent man  tor  the  place:  that  it  was  a 
rule  of  the  company,  and  he  always  told 
tbfi  entry  drivers,  that  they  must  take 
down  all  loose  slate  on  thelrrespectlve  en- 
tries, whenever  they  were  Informed  of  It,  and 
that  they  must  quit  mining,  or  whatever 
work  they  were  engaged  In  at  tbe  time  they 
got  notice,  and  take  down  the  loose  slate, 
or  remove  an.v  other  danger  which  might 
be  In  the  entry,  and  tbat  they  would  re- 
ceive tbe  same  pay  for  such  work  as 
though  they  were  digging  coal  at  their 
respective  places;  that  they  required  their 
drivers  or  haulers,  It  tbey  discovered  any 
loose  slate  in  the  entries,  to  immediately 
report  the  same  to  the  entry  driver,  whose 
business  it  was  to  take  the  same  down  at 
once.  In  addition  to  these  precautions, 
they  employed  a  man  tor  the  express  pur- 
pose of  having  some  one  constantly  going 
over  tbe  mine,  looking  after  Its  condition 
and  uecurity,  rating  him  as  assistant  min- 
ing-boss, and,  at  the  time  Davis  was  in- 
jured, a  man  by  the  name  of  Goosetree 
was  doing  that  work,  who  was  an  old 
miner,  and  competent;  that  he  frequently 
went  through  and  examined  the  mines 
himsell,  and  did  so  on  Thursday,  before 
the  accident,  paasiiig  along  the  entire  en- 
try;  that  he  noticed  a  place  about  70  feet 
from  where  Davis  was  injured,  where  there 
was  some  loose  slate,  and  had  Mr.  Mlg- 
glns  to  go  at  once  and  fix  tbe  place,  and 
also  take  a  general  view  of  the  roof  all 
along  the  entry:  that  he  ordered  some 
posts  to  be  put  in  the  entry  after  the  acci- 
dent, although  be  did  not  think  it  neces- 
sary; that  he  had  recently  examined  It, 
and.  If  the  timbers  were  removed,  there 
would  be  no  fall  of  slate;  that  John  Small, 
who  worked  In  room  No.  1  at  the  time  of 
the  accident,  was  an  old  and  competent 
miner,  and  was  for  a  long  time  the  mine- 
boss  at  Keeney's  Creek  mine.    The  defend- 
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ants  also  proved,  by  H.  J.  Tucker,  that  be 
wan  state  mine  inspector  tor  the  second 
district  at  the  time  of  the  accident,  and  at 
once  visited  the  mlue,  having  been  noti- 
fied by  W.  H.Holland  of  the  accident,  saw 
the  roof  ■where  the  accident  occurred,  and, 
from  Its  appearance,  judged  It  to  be  a  slip; 
that  slips  may  be  in  the  formation  of  the 
roof,  and  not  discoverable;  that  they 
sometimes  drop  out  suddenly,  again,  they 
crack  and  spring,  in  which  case  they  could 
be  seen.  Mr.  Holland  was  posting  the  en- 
try at  the  time  of  his  visit.  Posting  may 
have  been  necessary  to  make  the  entry 
perfectly  safe  in  some  places.  That  he  had 
visited  this  entry  before  in  his  official  ca- 
pacity, and  regarded  it  safe  then,  and  also 
at  the  time  he  visited  after  the  accident. 
That  the  defendants  were  careful  man- 
agers of  their  mines,  and  always  complied 
with  his  orders.  That  the  general  charac- 
ter of  the  roof  In  the  mine  was  good,  and 
the  superintendent  and  mine-boss  were  ca- 
pable and  e^cient  men.  Richard  Seymore, 
the  mine-boss,  also  stated  that  the  haul- 
ers. Including  Davis,  were  told  by  him 
that,  hi  case  they  found  loose  slate  on  the 
entry,  to  go  at  once  and  tell  the  entry 
driver,  and  it  was  the  business  ot  the  en- 
try driver  to  take  down  such  slate.  This 
be  should  do  If  he  saw  it  himself,  or  got 
Information  fi-om  any  one  else.  Hlggins 
was  driving  the  entry  when  the  accident 
occurred.  That  he,  witness,  visited  all 
the  working  places  In  the  mine  every  three 
days,  and  was  over  this  entry  the  day  be- 
fore the  accident  occurred,  and  it  was  safe. 
That  this  was  the  only  accident  that  ever 
occurred  in  thlsentry,  and  there  never  was 
but  one  slate  fall  in  it  before.  That  you 
'  can  rarely  ever  see  a  kettle-bottom  before 
it  falls  out.  There  was  no  fall  of  slate  at 
this  place  before.  Samuel  Goosetree  also 
stated  that  he  had  worked  In  mines  all  bis 
life,  and  In  this  mine  for  the  past  seven 
years:  that  on  Thursday,  before  the  acci- 
dent occurred,  he  helped  Charles  HIgglus 
to  take  down  all  the  loose  or  dangerous 
slate  to  be  found  along  the  entry,  and 
left  It  In  perfectly  safe  condition  that 
night;  visited  it  again  on  Friday  evening, 
and  it  was  In  good  condition ;  that  the 
general  character  of  the  top  formation  in 
this  mine  is  good.  John  Small,  a  witness 
for  defendant,  stated  that  he  had  been  a 
miner  foi  35  years,  and  was  mine-boss  at 
Keeney's  creek  for  3  years;  that  he  went 
to  work  about  6  o'clock  Saturday  morn- 
ing, day  of  accident.  As  he  was  going  In- 
to his  room  he  noticed  some  pieces  of  slate 
lying  on  track  where  Davis  was  hurt,  and 
this  caused  him  to  examine  the  roof.  He 
found  a  piece  of  slate  that  was  loose,  and 
he  thought  dangerous.  Soon  afterwards 
Davis  came  Into  his  room  after  a  loaded 
car.  He  told  him  there  was  a  dangerous 
piece  o(  loose  slate  In  the  roof  near  his  part- 
ing, and  went  out  to  the  entry  with  him 
to  bring  in  the  empty  car,  his  son  being 
with  him  ;  he  took  his  lamp  and  held  It  up 
under  the  piece  of  slate,  and  showed  It  to  Da- 
vis, and  told  him  to  go  and  tell  entry  driv- 
er to  take  it  down,  but  he,  Davis,  contin- 
ued to  haul  coal  over  this  entry  during  the 
foriinoon ;  and  after  dinner,  about  2  o'clock, 
while  Davis  was  driving,  the  piece  ot  slate 
he  showed  him  in  the  momlug  fell  upon 


him,  and  injured  his  back.  This  slate  fall 
would  be  called  by  some  persons  a  " pot- 
hole," by  others  a  "kettle-bottom,"  by 
others,  again, a  "slip."  Charles  Small, the 
son  of  .Tohn  Small,  corroborated  his  father 
as  to  his  pointing  out  this  loose  slate  to 
said  Davis  on  Saturday  morning,  and 
stated  that  he  heard  his  father  tell  hiro  to 
go  and  tell  the  entry  driver  to  take  it 
down.  John  Small  also  stated  that  Da- 
vis knew  that  It  was  his  duty  to  tell  the 
entry  driver  to  take  this  slate  down. 

The  four  Instructions  asked  for  by  the 
plaintiff,  and  given  by  the  court,  were  the 
same,  in  substance,  although  dlflering 
somewhat  in  form,  and  read  as  follows: 
"Plaintiff's  instructions.  (1)  The  court 
instructs  thejury  that,  if  they  believe  from 
the  evidence  that  the  defendant  compa- 
ny, or  the  *mIning-boss,  did  not  make 
the  proper  examination  of  the  particular 
entry  or  room  In  the  mines  where  John 
Davis  was  killed,  and  that  John  Davis 
was  injured  in  consequence  of  such  neg- 
lect, and  without  any  fault  on  his  part, 
then,  in  the  absence  of  proof  of  contribu- 
tory negligence  on  the  part  of  John  Davis, 
deceased,  the  defendants  are  liable.  (2) 
Thecourtfurther  Instructs  the  jury  that,  if 
they  believe  from  the  evidence  that  John 
DavlR  was  killed  by  reason  of  an  un- 
sound, unsafe,  and  defective  roof,  under 
which  he  was  working,  and  that  the  de- 
fendant neglected  and  failed  to  ha  ve  said 
roof  carefully  Inspected  by  persons  compe- 
tent to  perform  that  duty,  and  that  the 
plaintiff  did  not  directly  contribute  to 
the  Injury,  then  the  negligence  ot  such  per- 
son Is  the  negligence  of  the  company,  and 
the  company  is  liable.  (3)  The  court  fur- 
ther instructs  the  jury  that,  if  they  believe 
from  the  evidence  that  the  deceased.  John 
Davis,  while  In  the  pertormance  of  his 
duty,  and  without  any  fault  on  bis  part, 
was  Injured  and  killed  by  a  fall  ot  alate 
from  overhead  in  the  roof  ot  the  mine  ot 
the  defendant  company,  In  which  be  was 
working,  aitd  that  such  detect  in  the  roof 
of  said  mine,  or  fail  ot  slate  therefrom, 
was  one  that  could  have  been  discovered 
by  a  careful  inspection  ot  the  root  of  said 
mine,  by  a  competent  mining-boss,  and 
avoided  by  the  defendant,  then,  whether 
such  defect  was  known  to  the  defendant 
or  not,  it  is  guilty  ot  negligence  In  the 
premises.  (4)  'The  court  instructs  the  Jury 
that.  It  they  believe  from  the  evidence  that 
the  defendant  company,  or  any  person  in 
authority  representing  the  company  li| 
this  respect,  bad  knowledgeot  the  danger, 
and  could,  by  due  care  and  diligence,  have 
known  the  danger,  and  that  the  deceased, 
John  Davis,  was  Ignorant  ot  the  danger, 
and  was  without  fault  on  his  part,  and 
that  the  defendant  company  lulled  Johu 
Davis,  deceased,  into  a  sense  of  security 
by  requesting,  directing,  or  ordering  him 
to  drive  a  mulo  to  haul  coal  in  a  certain 
dangerous  entry  of  the  mines  ot  the  de- 
fendant company,  and  the  said  Da  via,  de- 
ceased, acting  under  such  order  or  direc- 
tion, did  drive  such  mule  in  Rucb  entry, 
and  that  the'death  of  the  said  Johu  Davis 
was  caused  by  such  danger,  tb&a  the  de- 
fendant company  was  guilty  of  n^ll- 
gence. "  I  see  no  valid  objection  to  said 
instructions  Nos.  1,  2,  and  4,  and  think  the 
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court  arted  properly  In  overrnling  tbe  ex- 
ceptlonR  thereto. 

Instractlon  No.  8,  however,  is  enbject  to 
this  criticism  that  It  la  too  general,  and 
nhonld  have  stated  "  that  as  such  defect  In 
the  root  of  said  mini*,  or  fall  of  slate  there- 
from, was  one  that  could  have  been  dls- 
rovered  by  the  inspection  required  by  law 
of  the  root  of  said  mine  by  a  competent 
minln);-bo8H,  and  avoided  by  the  defend- 
ant, then,  whether  such  defect  was  known 
to  the  defendant  or  not,  it  is  soilty  of 
negligence  in  the  premises,"  and  I  think 
it  should  have  been  rejected  for  that  rea- 
son. Now,  whlleit  is  true  that  the  burden 
of  proof,  as  to  contributory  negligence, 
rests  upon  the  defendant,  and  each  case 
must  depend  upon  the  circumstances  sur- 
rounding it,  yet  it  appears  to  me  that  the 
evidence  clearly  shows  that  the  plaintitPs 
intestate  was  fully  cognizant  of  the  rules 
and  regulations  of  miners  and  coal-haulers' 
in  said  mine,  in  reference  to  loose  or  dan- 
gerous slate,  when  discovered  in  tbe  roof 
of  tbe  entry.  It  is  further  shown  that  tbe 
mine  of  the  defendant  was  under  the  care 
and  management  of  competent,  careful, 
and  experienced  men,  who  bad  served  a 
long  apprenticeship  at  the  business :  that 
the  evening  before  the  accident  nccorred 
tbe  mine-boss  bad  traversed  tbe  entire 
length  of  the  entry  In  which  the  accident 
occurred,  and  thought  it  perfectly  safe, 
and  tbe  evidence  is  that  defects  of  the 
rliHracter  known  as  "slips"  or  "kettle- 
boTtoms"  in  the  roof  are  diflBcult  to  dis- 
cover, unless  they  crack  or  spring  down ; 
tbat  the  general  character  of  the  root  of 
tbta  mine  was  good,  and,  although  tim- 
bers had  Iteen  placed  in  this  particular  en- 
try since  SHid  accident,  yet  it  was  unneces- 
sary, and  there  was  no  pressure  thereon 
from  the  roof,  and  that  the  slate  would 
not  fall  If  they  were  removed ;  that  this 
was  the  only  accident  tbat  ever  occurred 
in  said  entry;  and  tbat  there  was  but  one 
fall  of  slate  before  that  time  In  said  entrj'. 
It  further  appears  that  the  defendants 
bad  in  their  employ  an  asbistant  mlnu- 
bom,  whose  duty  It  was  to  look  after  and 
pay  especial  attention  to  the  condition  of 
tbe  roof  in  said  mine.  What  more  care 
and  precaution  the  defendants  could 
bave  observed  it  Is  difficult  to  see.  How 
was  It,  however,  with  the  plaintiff's  In- 
testate? It  Is  clearly  shown  by  John 
Small  and  hlsson,  Charles,  that  tbe  atten- 
tion of  said  Davis  was  called  particularly 
on  Saturday  morning,  when  he  first  went 
to  'Work,  to  this  loose  piece  of  slate.  Mr. 
Small  held  up  his  lamp,  and  showed  It  to 
him,  and  advised  him  to  go  aud  tell  the 
€T»try  driver  of  the  fact,  in  accordance 
with  the  rules  of  the  bank,  but  be  dlsre- 
f^arded  his  advice;  and  he  hauled  on,  pass- 
tnis  nuder  it,  until  2  o'clock  in  the  after- 
noon, when  the  slate  fell  upon  him,  and 
caased  bis  death.  Neither  did  he.  In  ac- 
cordance with  section  ll(page979,Code)in 
tbe  act  In  reference  to  coal-mines  and  mine 
iDspefttors,  notify  the  mining-boss  or  bis 
assistant  of  the  fact  that  props,  caps,  and 
timbers  were  required  at  that  place, 
'wrhlcb  said  section  provides,  In  case  of 
emergency,  may  be  ordered  Immediately 
upon  tbe  discovery  of  any  danger.  In  the 
case  of  Snyder  v.  Railway  Co.,  11  W.  Va. 


17,  (seventh  point  of  syllabus,)  this  court 
held  that  "negligence  of  the  plaintiff  in 
such  cases,  which  precludes  a  recovery.  Is 
where,  in  the  presence  of  seen  danger,  (as 
where  tbe  fire  has  been  set,)  he  omits  to 
do  what  prudence  requires  to  be  done,  un- 
der the  circumstances,  for  the  protection 
of  his  property,  or  docs  some  act  inconsist- 
ent with  Its  preservation,"  and  the  same 
law  applies  where  the  life  or  llmbH  of  the 
plaintiff  are  endangered.  Mr.  Higgins, 
who  was  driving  the  entry  on  that  day, 
and  Mr.  Calloway,  who  was  assisting  him, 
both  testify  that  said  Davis  never  In- 
formed them  as  to  said  loose  slate,  or 
asked  them  to  take  it  down.  In  the  case 
of  Bems  v.  Coal  Co..  27  W.  Va.  286,  it  was 
held  that"  If  a  servant  willfully  encounters 
dangers,  which  are  known  to  him,  or  are 
notorious,  the  master  Is  not  responsible 
for  an  injury  occasioned  thereby."  Also: 
"  The  master  must  provide  for  the  safety 
of  bis  servant,  as  far  as  can  be  reasonably 
expected,  nnder  the  circumstances,  but  be 
Is  not  obliged  to  take  more  care  of  bis  serv- 
ants than  be  would  be  expected  as  a  pru- 
dent man  to  take  of  himself. "  And  that, 
"  when  a  servant  enters  into  the  employ- 
ment of  a  master,  he  assumes  all  the  ordl-  ' 
nary  risks  Incident  to  the  employment, 
whether  tbe  employment.is  dangerous  or 
otherwise."  In  the  case  of  Downey  v. 
Railway  Co.,  28  W.  Va.  782,  this  court  held : 
"The  general  rule  is,  tbat  in  an  action  for 
negligence,  the  plaintiff  cannot  succeed.  If 
It  Is  found  by  tbe  jury  that  be  has  himself 
been  guilty  of  negligence  or  want  of  ordi- 
nary care,  which  contributed  to  cause  tbe 
injury.  But  this  rule  Is  subject  to  this  im- 
portant qualiflcation:  Though  the  plain- 
tiff may  have  been  guilty  of  negligence, 
and  although  that  negligence  may  in  fact 
have  contributed  to  the  injury,  yet.  If  the 
defendant  could,  by  tbe  exercise  of  ordi- 
nary care  and  diligence,  have  avoided  the 
Injury,  the  plaintiff's  negligence  will  not 
excuse  orrelleve  the  defendantfrom  liabili- 
ty." The  defendant, however. had  provid- 
ed by  its  rules  and  r^nlatlons  for  Just 
such  a  case  as  this,  when  the  danger  was 
made  apparent  to  him;  be  well  knew 
where  to  go  to  have  it  removed,  but  he 
willfully  disregarded  the  rule,  and  took 
the  risk  upon  himself.  Tbe  evidence  is 
that  these  slips  or  kettle-bottoms  were 
difficult  to  discover,  and,  although  tbe 
mine-boss,  using  all  tbe  care  tbat  could  be 
required,  passed  along  there  tbe  evening 
before  and  examined  tbe  roof,  he  failed  to 
discover  anything  wrong;  but,  on  the 
other  hand,  Davis,  after  the  danger  was 
pointed  out  and  seen  by  him,  neglected  to 
use  tbe  means  which  tbe  defendant,  and 
tbe  law,  had  provided  for  bis  protection. 
It  will  be  perceived  that  section  11  of  said 
act,  abbve  referred  to,  provides  that  the 
mInlng-boBs  "shall  see  tbat,  as  the  miners 
advance  their  excavations,  •  •  •  ail 
loose  coal,  slate,  and  rock  overhead,  lu 
the  working  places,  and  along  the  hall- 
ways, be  removed,  or  carefully  secured, 
so  as  to  prevent  danger  to  persons  em- 
ployed in  such  mines;"  showing  that  tbe 
law  does  not  contemplate  putting  props 
along  tbe  entire  entry,  but  tbe  boss  Is  to 
have  them  ready,  and  In  place,  to  be  fur- 
nished when  danger  is  discovered ;  but  the 
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plaintiff  111  this  case  gaye  no  notice  after 
the  danger  wa»  aliown  bim.  Considering, 
then,  the  facts  In  this  case,  and  the  law 
bearing  thereon, my  conclusion  is  that  the 
judgment  of  the  circuit  court  must  be  re- 
versed, the  verdict  set  aside,  and  the  cause 
remanded,  with  costs  to  the  plaintiff  in  er- 
ror. 

Ldcab,  p.,  and   Bbannon,   J.,  concur. 
Holt,  J.,  absent. 


Farmers'  Ba.nk  of  Pbilipfi  et  a.1.  y. 
"Woodford  et  al. 

(Suiprems  Court  of  Appeals  of  West  Virginia. 
Dea  12,  1890.) 

KmoRomtsm  or  Jcdouehts — Bquitablb  Jcbib- 

DICTION— PRIOKITIBS— LlABIUTIBS  OV  SUBXTIM. 

1.  In  a  salt  In  equity  to  subject  the  land  of  a 
]uclg:ment debtor  to  judgmeats  against  liim,  which 
are  numerous,  and  in  favor  of  different  persons, 
the  fact  that  in  one  of  the  debts  he  is  a  surety 
with  other  solvent  sureties  of  an  insolvent  prin- 
cipal does  not  require  that  lands  of  the  solvent 
co-sureties  l>e  brought  into  the  case,  and  subject- 
ed to  pay  a  portion  of  that  debt,  thungh  those  co- 
sureties are  parues  by  reason  of  the  right  to  oon- 
tribution,  nor  reqoira  a  decree  of  oontribntion 

,  therein. 

2.  Rights  of  co-defendants  can  be  settled  as 
between  them  only  when  the  case  as  t>etween 
them  grows  out  of  the  pleadings  and  proofs  be- 
tween ^lintifl  and  defendant 

8.  Where  this  court  has  a  case  before  it  ptop- 
erly  on  other  grounds,  it  will  correct  any  error  in 
the  court  lielow  as  to  costs,  though  it  would  not 
for  that  alone  reverse. 

4.  Where  a  deed  of  trust  secures  several  debts 
to  the  same  persons,  with  different  sureties  therein, 
such  debts  stand  equal  as  liens,  and  are  to  be  paid 
out.of  the  property  conveyed  ratably,  if  the  orig- 
inal creditor  yet  owns  them,  and  the  rights  of  as- 
slanees  are  not  involved,  unless  the  deed  other- 
wise provides. 
(Sylldbu*  bu  the  Cawrt.) 

Appeal  and  aupersedeaa  from  circuit 
court,  Barbqur  county. 

John  BasselJ  and  Dnytoa  <ft  Daytoa.  for 
appellants.    &unoe/ (Vuod«.  (or  appellees. 

Bbannon,  J.  The  record  in  these  cases 
discloses  that  on  the  27tb  day  of  March, 
1886,  the  defendant,  James  M.  Woodford, 
was  a  merchant  in  the  town  of  Pbillppi, 
and  largely  indebted;  that  numerous 
judgments  had  been  rendered  against  bim, 
among  others  oue  Infavorof  the  Farmers' 
Bank  of  Fhllippl,  on  the  31st  day  of  Jan- 
uary, 1885,  for  f  1,496.48;  another  in  favor 
of  said  banl£  against  J.  W.  Talbott, 
John  F.  Woodford,  J.  E.  Heatherly, 
Henry  A.  Gall,  J.W.Robinson,  A.  T.  Dan- 
iels, and  said  James  M.  Woodford,  on  the 
1st  day  of  February,  1886,  for  ?1,781.80; 
that  on  the  15th  day  of  February,  1886, 
the  said  J.  M.  Woodford  had  conveyed 
his  real  estate  to  J.  Hop.  Woods,  In  trust, 
to  secure  two  debts,  one  for  f  1,600.  the 
other  for  $1,000,  due  to  the  National 
Banic  of  Kingwood,  appellant  Harvey 
being  a  surety  on  the  $1,.500  note,  but  ap- 
pellant Johnson  was  not,  while  both  were 
sureties  on  the  $1,000  note;  that  on  the 
27th  day  of  March,  1S86,  said  judgment 
rendered  in  favorof  said  bank  for  $1,496.48 
was  owned  by  the  firm  of  Q.  E.  Grant  & 
Bro.,  having  been  assigned  by  the  said 
bank  to  them,  but  was  at  a  later  date 


reassigned  to  said  bank ;  tbat  execution 
on  said  day  was  insued  upon  said  judg- 
ment, and  was  received  by  the  sberill  of 
said  county  at  11  o'clock  a.m.  of  tbat  day; 
that  on  said  same  27tli  day  of  March. 
1886,  a  judgment  was  rendered  in  favor  of 
Laughlln  Bros.  &  Co.  against  said  Wood- 
ford, for  $120.19,  upon  which  execution  is- 
sued and  went  into  an  officer's  liands  at 
1 :  30  o'clock  p.  m.  of  tbat  day ;  tbat  at  d 
o'clock  p.  m.  of  the  same  day  tbe  said 
James  M.  Woodford  confessed  another 
judgment  in  favor  of  said  bank  for  $1,483, 
upon  which  execution  was  at  once  issued 
and  placed  in  the  bands  of  an  officer;  thai 
after  this  hour,  between  8  and  10  o'clock 
at  night,  on  tbe  same  day,  the  said  Wood- 
ford, and  said  bank,  acting  through  Q.  W. 
Qall,  Jr.,  its  cashier,  and  C.  F. Teter.  its  at- 
torney, as  trustees,  entered  into  a  con- 
tract in  writing,  whereby  said  Woodford 
sold,  assigned,  transferred,  and  delivered 
unto  said  trustees  bis  stock  of  store 
goods,  notes,  accounts,  and  books  of  ac- 
count pertaining  to  said  stoi-e,  also  ft 
head  of  steers,  at  $50  per  head,  and  10  bead 
of  horses  for$150,  in  consideration  of  which 
said  bank  agreed  to  assume  and  pay  oft 
and  discharge  all  execution  liens  at  that 
time  outstanding  in  the  hands  of  tbe  sher- 
iff or  any  constable  of  said  county  which 
should  be  paid  in  full ;  next,  said  bank 
should  pay  Itself  all  judgments  and  debts 
and  liabilities  due  from  said  Woodford  to 
said  bank,  tbe  balance,  after  payment  of 
all  said  debts,  to  be  paid  to  said  Wood- 
ford'screditorsaccordingto  his  order.and 
all  loss  on  notes,  accounts,  and  books 
of  account  to  be  sustained  by  Woodford, 
unless  tbe  loss  be  by  negligence  of  said 
bank;  that  subsequently,  to-wit,  on  Mon- 
day morning  following  tbe  29th  day  of 
March,  1886,  said  executions  upon  said 
bank  judgments  for  $1,496.48  and  $1,485 
were  levied  upon  said  store,  goods,  and 
stock,  and  said  Laugblin  Bros.  &  Co.'s  ex- 
ecution was  levied  on  tbe  day  following. 
Soon  thereafter  said  bank  filed  Its  bill  in 
cbancety  against  said  Woodford  and 
numerous  others,  priucipally  creditors  of 
his,  wherein  it  sets  out  all  of  its  said  Jndg- 
ments,  and  the  Judgments  of  said  other 
creditors,  making  no  reference  to  said  con- 
tract between  said  Woodford  and  It,  bat 
alleging  its  judgments  as  unpaid,  and 
praying  that  bis  real  estate  mlfcbt  be  as- 
certained, the  liens  thereon  fixed,  aod  tho 
same  sold  In  payment  thereof.  After  the 
institution  of  this  suit  by  said  bank, 
Greer  &.  Laing  instituted  the  second  salt 
in  chancery  referred  to  in  these  proceed- 
ings, and  filed  their  bill  against  said 
Woodford  and  numerous  others,  wherein 
they  set  out  the  recovery  of  a  judgment  by 
them  against  him,  also  a  large  nnmber 
of  other  judgments,  and  fully  set  forth 
said  c(mtract  between  said  Woodford  and 
said  bank,  and  charging  all  of  said  judg- 
ments in  its  favor  against  said  Wood- 
ford thereby  paid  and  discharged,  praying 
that  it  might  be  so  declared,  said  bank's 
suit  be  dismissed, and  the  real  estate,  with 
the  liens  thereon  of  said  Woodford,  be 
ascertained  and  sold,  under  decree  In  their 
said  suit.  At  the  July  term,  18S6,  before 
said  last  suit  of  Greer  &  Lalng  had  been  in- 
stituted, an  order  of  reference  bad  been 
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made  In  tbe  flrat  BoIt.  that  of  the  bank, 
directing  Woodford's  real  estate  to  be  as- 
certained, with  tbe  Hens  tbereon.  Some 
time  afterwards,  tbe  said  Farmers'  Bank 
sued  oat  an  execution  upon  Its  JudKment 
for  $1,781.80  against  J.  W.  Talbott,  Jobu 
F.  Woodford,  J.  £.  Heatberly.  H.  A.  Oall, 
J.  W.  Boblnson,  A.  T.  Daniels,  and  said 
James  M.  Woodford,  and  on  tbe  11th 
day  of  January,  1887,  James  E.  Heatberly 
presented  bis  bill  to  the  jadse  o(  said 
court,  and  procured  aninJnnctloD  restraln- 
Injir  the  said  bank  from  coUectlnK  said 
Juderment  nntll  further  order.  Said  in- 
junction cause  was  regularly  matured, 
and  is  tbe  third  one  referred  to  in  these 
proceedings.  In  said  bill  said  Heetherly 
sets  out  said  contract  between  said  bank 
and  Woodford,  and  insists  that  by  Its 
terms  said  Judgment  was  fully  paid  and 
discharfced  by  Woodford.  In  an  answer, 
said  Woodford  admits,  substantially,  the 
allegations  of  said  bill,  and  insists  upon 
tbe  same  construction  of  said  contract; 
while  said  bank  by  its  answer  denies  the 
said  construction  claimed  by  tbe  bill  of 
said  contract  to  be  the  true  one,  and  sets 
out  In  detail  the  amount  realised  and 
paid  by  It  thereunder.  At  the  July  term, 
1887.  the  said  J.  M.  Woodford  filed  his  an- 
swer to  tbe  bank's  bill,  and  in  the  Greer 
A  Laing  case  a  decree  was  entered  con- 
struing said  contract  adversely  to  the  pre- 
tensions of  said  bill,  and  referring  said  cause 
to  the  com  missloner  to  be  considered  in 
connection  with  said  bank's  bill,  while  In 
said  third  cause  a  decree  was  entered  con- 
struing said  contract,  dissolving  said  In- 
junction, and  dlsmisslDg  said  bill.  To 
this  last  decree  in  said  third  cause,  an  ap- 
peal was  taken  to  thesupremecourtof  ap- 
peals by  Heatberly,  and  said  decree  re- 
versed, (6  S.  E.  Rep.  754,)  and  the  injunc- 
tion reinstated,  and,  by  order  entered 
therein  at  tbe  July  term,  1888,  the  said 
cause  was  referred  to  tbe  same  commis- 
sioner to  whom  the  other  two  hud  been 
referred.  At  the  October  term,  1888.  ap- 
pellants Johnson  and  Harvey  filed  their 
Joint  answers  to  the  bill  of  Oreer  &  I.<alng, 
in  which  they  admit  their  suretyship  for 
Woodford  upon  said  trust  debts  due  the 
Kingwood  Bank,  and  allege  the  fact  that 
execution  upon  said  bank's  judgment  for 
fl,496.48,  which  is  a  lien  prior  to  said 
trust  owned  at  the  time  by  G.  E.  Grant 
A  Bro.,  bed  issued  on  said  27th  day  of 
March,  1886,  and  at  11  o'clock  a.m.  was 
placed  In  tbe8herin*8  hands  before  said 
contract  was  entered  Into,  and  ther^ore 
should  not  be  held  or  treated  as  a  lien 
upon  tbe  real  estate  of  said  Woodford  to 
the  exclusion  of  other  creditors  whose 
liens  were  subsequent  to  said  Judgment, 
and  especially  of  said  deed  of  trust  In 
favor  of  said  National  Bank  of  King- 
wood;  and  further  alleging  that  said 
Woodford  was  only  one  of  four  solvent 
snreties  upon  said  bank's  judgment  for 
$1,781.80  against  J.  W.Talbottand others; 
and  that  nls  real  estate  should  be  exon- 
erated from  three-fourths  of  said  judg- 
ment, or.  If  the  whole  of  the  same  ahould 
be  so  charged,  that  the  other  and  junior 
creditors  should  be  subrogated  to  the 
right  of  said  Woodford  to  demand  con- 
tribution from  his  co-sureties  in  said  Judg- 
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ment.  It  is  to  be  noted  that  the  supreme 
court,  by  their  decision  in  said  third 
cause,  had  affirmed  the  court's  construc- 
tion of  said  contract,  but  reversed  the 
cause  for  other  reasons.  Comiuissloner 
Moral!  having  filed  his  reports  in  said 
causes,  the  three  were  heard  together,  and 
on  the  19tb  day  of  July,  1889.  tbe  decree 
complained  of  was  entered,  whereby  tbe 
court  confirms  the  commissioner's  report, 
and  an  alleged  report  of  said  trustees, 
Teter  and  Gall ;  ascertains  tbe  amount 
realized  by  the  said  trustees  from  the  per- 
sonal assets  of  J.  M.  Woodford  under  said 
contract  of  March  27, 1886,  in  the  hands 
of  said  trustees,  and  apportions  tbe  same 
ratably,  and  what  executions  bud  pri- 
ority over  those  of  said  Farmers'  Bank 
Issued  upon  its  Judgments,  ascertaining 
said  Laughlln  Bros.  &  Co.  to  be  one: 
thatsaid  executions  had  been  paid  by  said 
trustees,  discharging  them  from  all  lia- 
bility on  account  thereof;  ascertaining  a 
balance  of  f  1,761.45,  as  of  September  27, 
1887,  in  the  hands  of  said  trustees ;  and 
apportioning  the  same  ratably  upon  said 
Judgments,  recovered  by  said  bank,  of 
11,781.80  against  J.  W.  TaJbott,  Wood- 
ford, and  others,  of  $1,496.48,  upon  which 
execution  had  Issued  at  11  o'clock  a.  m., 
and  of  $1,486,  upon  which  execution  had  is- 
sued at  6  p.  M.  of  the  same  day,  and  be- 
fore said  contract  was  executed;  further 
ascertaining  that  of  said  sum  of  $1,761.45 
in  said  trustees'  hands  they  had  paid  to, 
or  lor  tbe  benefit  of,  tbe  said  Farmers' 
Bank,  tbe  sum  of  $1,432.25,  and  by  rea- 
son of  such  payment  absolving  them  from 
the  payment  of  the  whole  of  said  sura  of 
$1,761.45,  and  from  all  liability  to  said 
Farmers'  Bank,  or  to  said  Woodford,  and 
from  all  liability  on  account  of  their  man- 
agement of  the  trust  created  by  said  arti- 
cle of  agreement;  ascertaining  the  pnor- 
ities  of  said  liens  upon  said  Woodford's 
real  estate,  and,  among  others,  ascertain- 
ing that  the  debt  of  $1,500,  secured  by 
deed  of  trust  to  the  National  Bank  of  King- 
wood,  Is  prior  to  the  $1,000  debt  secured 
by  the  same  trust  to  the  same  bank;  de- 
creeing said  Woodford's  lands  to  be  sold, 
and  further  decreeing  the  plaintiff  Ueath- 
erly's  costs  In  the  third  cause  to  be  paid 
out  of  tbe  proceeds  Of  said  sale.  I  refer  to 
case  of  Heatberly  v.  Bank,  81  W.  Va.  70,  5 
S.  E.  Rep.  754,  for  Inspection  of  said  con- 
tract. From  said  decree  of  10th  July,  1889, 
Isaac  V.  Johnson  and  Granville  B.  Har- 
vey have  taken  an  appeal  to  this  court. 

The  first  error  assigned  is  that  the  de- 
cree did  not  direct  full  payment  of  tbe 
Judgment  tor  $1,496.48  out  of  tbe  funds  In 
the  hands  of  the  trustees  before  any  part 
of  It  was  applied  to  the  judgment  for  $1,- 
781.80  against  Talbott,  Woodford,  and 
others,  and  that  for  $1,485,  and  the  Judg- 
ment In  favor  of  Laughlln  Bros.  A  Co. 
Tbe  Farmers'  Bank  of  Phlllppi  recovered 
three  certain  judgments  (besides  others) 
against  James  M.  Woodford,  namely,  one 
for  $1,496.48,  recovered  January  81,  1885; 
one  for  $1,781.80  on  February  1, 1886 ;  and 
one  for  $1,475  on  March  27,  ISSIB,  at  6 
o'clock  p.  M.  Laughlln  Bros.  &  Co.  recov- 
ered their  Judgment  fur  $120.19  on  Marcu 
27,1886.  On  said  Judgment  for  $1,496.48, 
an  execution  was  delivered  to  an  officer 
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for  levy  on  Marcb  27, 1886.  at  11  o'clock  a. 
M.,  and  levied  on  the  property  named  In 
the  contract  on  March  29, 1886.  On  the 
Judgment  in  favor  of  Laughlln  Bros.  & 
Co.,  execution  was  delivered  to  an  officer 
Marcb  27, 1886,  at  1 :30  p.  m.  ;  on  Bald  judg- 
ment uf  $1,485,  execution  was  delivered 
to  an  officer  Marcb  27, 1886,  at  6  o'clock  p. 
M.  Thus  of  these  three  execution  Hens 
that  for  the  Judgment  of  91.496.48  was 
first;  that  for  the  Laagblln  Bros.  &  Co. 
judgment  second;  that  for  the  judgment 
of  f  1,48.5  was  third.  At  date  of  the  con- 
tract, there  was  no  execution  on  the  judg- 
ment for  91,781.80,  If  that  were  material. 
Later,  on  that  27th  day  of  Mnrch,  1886,  be- 
tween 8  and  10  o'clock  at  night,  James  M. 
Woodford  made  the  contract  with  Teter 
and  Oall,  trustees  for  the  Farmers'  Bank 
of  Phlilppl.  Was  the  judgment  for  fl,- 
496.48  recovered  by  said  bank  against 
Woodford  to  be  paid  out  of  the  fund  in  the 
bands  of  the  trastees  arising  from  said 
contract  In  full  as  a  preferred  debt  under 
Bald  contract?  That  depends  on  the  con- 
struction and  effect  of  the  contract.  This 
court,  in  the  case  of  Heatherly  v.  Bank,  31 
W.  Va.  70,  5  S.  B.  Rep.  754,  has  construed 
this  contract  as  to  the  order  of  payment 
nnder  It,  the  opinion  by.ludge  Green  say- 
ing that  the  fund  arising  under  it  was  to 
be  paid— jFirst,  on  all  execution  liens  on 
the  property  and  cboses  in  action  trans- 
ferred by  it;  secondly,  on  the  judgment 
debts  and  liabilities  of  Woodford  to  the 
bank;  and,  lastly,  the  balance,  If  any.  on 
such  debts  as  Woodford  should  direct. 
If  the  matterstopped  here,  this  debt  of  fl,- 
496.48  would  have  no  priority,  as  it  would 
Bot  fall  In  the  firstclass;  for,  as  this  court 
hi  said  opinion  said,  debts  due  the  bank 
were  to  be  paid  pro  rata,  and  we  would 
disregard  the  preference  by  reason  of  the 
execution  for  it.  But  there  Is  another  fact 
very  material  here,  and  that  fact  is  that, 
when  said  contract  was  made,  the  bank 
«Iid  not  own  said  jadgment,  bnt  had  be- 
fore that  date  assigned  it  to  G.  E.  Grant  & 
Bro.  Clearly,  G.  E.  Grant  &  Bro.were  en- 
titled to  ha  ve  t  his  debt  paid  out  of  said  fund 
as  a  debt  under  the  first  class  because  of 
the  execution  lien  for  it.  Clearly,  also, 
as  I  think,  Woodford,  asagainst  the  bank, 
was  entitled  to  regard  it  as  paid  nnder  the 
first  class,  though.  If  considered  as  a  debt 
under  tbe  second,  he  would  not;  and  could 
not  the  subsequent  lienor,  the  Kingwood 
Bank,  and  the  sureties  of  Woodford  in  tbe 
notes  to  it,  rely  on  such  payment?  This 
debt  was  afterwards,  In  May ,  reassigned  by 
Grant  &  Bro.  to  the  bank,  but  we  must 
look  at  it  as  of  the  date  of  the  contract. 
The  decree  complained  of  is  therefore  er- 
roneous, in  that  it  paid  out  of  the  fund  in 
the  hands  of  said  trustees  the  debt  of 
Laughlin  Bros.  &  Co.  in  preference  to  said 
judgment  of  91.496.48of  the  bank,  and  also 
In  that  It  allows  the  judgments  of  fl,4S6 
and  91,781.80  to  share  with  the  former 
bank  judgment  in  that  fund.  By  no  means 
does  this  decision  conflict  with  the  decis- 
ion in  Heatherly  v.  Bank,  supra.  That 
only  constmed  the  contract,  telling  us  in 
what  order  under  it  debts  should  be  paid 
by  classes,  not  by  debts,  not  saylug  in 
what  order  any  particular  debt  should  be 
paid,  except  that  the  bank  Jadgment  of 


91,781.80  would  fall  in  the  second  class, 
it  being  the  only  one  calling  for  sucb  dis- 
tinction In  the  case  as  it  was  then  before 
the  court.  The  contention  there  was  that 
that  judgment  had  been  paid  under  a  cer- 
tain construction  of  the  contract  con- 
tended for.  Heatherly  brought  an  injoac- 
tlon  to  stop  an  execution  on  that  particD- 
lar  judgment,  alleging  that,  by  force  of 
said  contract,  it  had  been  paid,  and 
to  decide  that  matter  it  became  necessary 
to  construe  the  contract,  and  decide 
whether  that  debt  had  been  paid ;  and  the 
court  simply  held  that  under  the  contract 
debts  should  be  divided  into  tbree  classes 
for  payment,  and  that  there  shonld  be 
paid,  first,  execution  liens,  not  saying 
what  particular  ones;  secondly,  Jadg- 
ments  and  liabiUtleB  due  the  bank.  There 
was  no  I'eport  then  showing  what  specific 
debts  were  to  share  In  tbe  fund,  and  this 
court  was  not  called  on  to  say,  and  did 
not  say,  what  particular  debts  were  to 
be  paid.  It  declared  principles,  but  did 
not  apply  them  to  facts,  but  said  there 
must  be  an  ascertainment  of  tbe  amoont 
of  the  fnnd.  Tbe  facts  pertinent  to  its  dis- 
tribution, tbe  persons  necessary  to  be 
present  for  that  purpose,  were  nut  befor* 
tbe  court;  but  facts  and  persona  in  far- 
ther proceedings  afterwards  appeared. 
Said  judgment  for  91,496.48  ought  to  have 
received  the  fund  in  the  hands  of  the  trus- 
tees in  preference  to  the  judgments  for  91,- 
485  and  91,781.80,  and  the  Laugblin  Bros. 
&  Co.  judgment. 

The  second  assignment  of  error  is  that 
the  whole  of  tbe  judgment  for  $1,781.80 
was  decreed  against  James M.  Woodford's 
land  without  substituting  junior  creditors 
to  Woodford's  right  of  contribution 
against  solvent  co-sureties  with  Janies  M. 
Woodford  in  that  debt,  vis.,  Heatherly.  J. 
F.  Woodford,  and  Robinson.  Under  this 
assignment,  it  is  argued  that  the  lands  of 
these  co-sureties  should  bave  been  brought 
in  and  subjected  to  bear  part  payment  of 
this  debt,  Talbott  being  the  principal,  and 
Woodford  and  others  sureties  for  It,  on  the 
principle  that  co-sureties  must  contrlbnte 
to  the  common  burden.  We  do  not  con- 
cur In  this  position.  True,  the  Judgment 
binds  tbe  land  of  each  surety,  bat  tlie  delit 
is  joint  and  several;  the  land  of  each  is 
bound  for  all,  and  this-  right  to  contrlbo- 
tlon  is  an  equity  existinsr  between  the 
sureties,  springing  from  their  relation  to 
each  other  as  regards  the  debt,  and  the 
creditor  has  nothing  to  do  with  it,  and 
certainly  is  under  no  obligation  to  enforce 
it  for  the  benefit  of  the  sureties  as  between 
themselves.  He  has  no  relation  to  it,  save 
that  it  grows  out  of  his  debt.  I  shall  not 
say  that  a  court  of  equity  might  not,  in  a 
case  where  A.  has  a  judgment  against  B., 
principal,  and  C.  and  D.,  sureties,  and  sues 
to  enforce  the  Hen  against  bis  land,  require 
A.  to  bring  in  D.'s  land.  But  sorely  it 
would  be  going  far  in  a  case  like  tliis,  a 
proceeding  to  subject  Woodford's  land  to 
divers  debts,  due  divers  parties,  havinjt 
different  rank  as  to  priority,  to  require 
plaintiff  to  prepare  tjie  cause  so  as  not 
only  to  adjudicate  the  rights  of  creditors 
as  to  Woodford's  land,  but  also  bring  in 
lands  of  other  suietlee,  adjudicate  tbe 
rights  of  lienors  as  to  tbem,  and  not  <»tly 
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that,  bat  eettlfe  any  litigation  that  might, 
on  any  conceivable  gronnd,  arise  as  be- 
tween the  co-sureties  as  to  the  right  to 
contrlbntion,  thus  trying  a  snit  between 
the  coHsnreties  in  which  the  creditors  of 
Woodford  had  no  interest,  and  spinning 
ont  the  litigation  on  matters  collateral  to 
the  main  subject  to  an  Indeflnite  extent. 
There  can  be  no  imperlons  rule  of  equity 
to  call  for  this.  A  solid  rule  of  equity 
practice  is  that  a  decree  settling  rights  be- 
tween co-defendants  can  be  based  only  on 
the  pleadings  and  proofs  between  plain- 
tilTB  and  defendants:  that  where  a  case 
Is  made  between  co-defendants,  by  evi- 
dence based  on  pleadings  between  plaintiff 
and  defendant,  there  may  be  a  decree  be- 
tween eo-delendants ;  bnt  where  there  are 
no  aacb  pleadings  there  cannot  be.  As 
Jndge  Johnson  said  in  Worthington  v. 
Staunton,  16  W.  Va.  282,  this  rule  is  a 
neceaaity.  If  tt  was  not  adhered  to,  the 
administration  of  Justice  would  become 
exceedingly  dlflScnlt,  if  not  impossible.  In 
many  cases.  It  could  not  be  kno  wn  when, 
where,  or  how  a  chancery  cause  would 
terminate  if  all  parties  having  any  interest 
in  the  subject-matter  of  the  bill,  and  there- 
fore necessary  defendants,  coald  save  ex- 
pense and  time  by  filing  their  answers  and 
croRS-bills  in  the  cause,  litigating  all  their 
differences  which  were  In'  any  way,  how- 
ever remotely,  connected  with  the  subject- 
matter  of  the  bill.  The  collateral  Issnes 
might  be  interminable.  See  Hoffman  v. 
Ryan,  21  W.  Va.  416.  These  co-sureties 
were  made  parties,  and  were  necessary 
parties,  because  they  were  sureties,  and  for 
several  reasons,  and,  being  parties,  when 
the  debt  was  established  and  Its  amount 
fixed,  the  decree  would  be  conclusive  as 
between  them  as  to  those  points,  and,  in 
any  suit  which  might  arise  between  them 
afterwards  to  enforce  contribution,  it 
would  have  its  legal  effect :  but  there  was 
no  call  on  the  court  to  declare  In  the  de- 
cree that  there  was  a  right  of  contribu- 
tion, or  to  bring  In  lands  of  other  debtors 
because  of  that  right,  and  settle  the  Hens 
on  them.  The  facts  on  which  such  con- 
tribution rests  were  not  in  the  bill,  and 
could  not  be  based  on  the  pleadings  us  be- 
tween plaintiffb  and  defendants.  The  bill 
dues  not  state  the  relation  of  surety  and 
principal,  or  that  the  co-suretiee  owned 
land.  The  answer  of  Johnson  and  Har- 
vey states,  confessedly  as  new  matter, 
that  Talbott  was  principnl,  aud  James 
M.  Woodford  and  others  sureties,  in  the 
judicment  mentioned,  and  that  certain 
ones  of  them  owned  land.  I  do  not  see 
that  this  contention  of  counsel  for  appel- 
lants Is  Justified  on  the  doctrine  of  substi- 
tution that  where  one  creditor  has  re- 
course to  two  funds  for  payment  of  his 
debt,  while  another  has  only  one  of  the 
common  debtor,  the  former  must  exhaust 
the  security  first  on  which  the  other  has 
no  claim.  This  Is  property  of  other  par- 
ties, and  to  subject  it  would  be  decrpeing 
between  co-defendants  on  a  case  notmade 
t>y  the  bin ;  and,  besides  this  considera- 
tion. It  would  be  Improper  and  Inconven- 
ient; tend  to  delay  the  creditor  unreason- 
ably by  concerning  him  with  matters  for- 
eign to  his  interests,  and  purposes  in  the 
proceeding;  greatly  complicate  and  pro- 


tract the  litigation ;  and  is  by  no  means 
imperative;  and  would  establlnh  a  prac- 
tice very  objectionable  and  often  well-nigh 
Impracticable.  Therefore,  I  dlsmlsa  this 
assignment  as  not  well  made. 

As  to  the  third  assignment  of  error,  as 
it  involves  no  important  principle  of  law, 
I  need  not  detail  facts,  but  simply  say 
that  the  costs  of  Heatherly  in  his  suit 
against  the  bank,  brought  to  stop  the  col- 
lection out  of  bis  property  of  the  f  1,781.80 
debt,  a  controversy  purely  between  him 
and  the  bank,  and  io  which  he  failed  sub- 
stantially, ought  not  to  be  charged  to 
James  M.  Woodford's  property,  to  the 
prejudice  of  his  creditors.  His  suit  ob- 
tained the  constrnctlon  of  the  contract, 
but  for  his  own  purposes,  and  that  does 
not  justify  this  feature  of  the  decree,  and 
It  should  be  avoided  in  a  future  decree. 
Having  the  case  before  us  for  other  pur- 
poses, though  it  is  a  question  of  costs,  we 
onght  to  direct  this  matter  to  be  rectified. 
Jones  V.  Cunningham,  7  W.  Va.  707;  Bich- 
ardson  v.  Donehoo,  16  W.  Va.  687. 

The  fourth  assignment  of  error  is  that 
the  decree  absolves  the  trustees  from 
fl,761.4,'i  on  payment  of  f  1,452.25,  and  does 
not  chargethem  with  flOO  as  lost  by  them. 
One  provision  of  the  decree  applies  out  of 
the  91,716.45  found  in  the  trustees'  hands, 
$524.02  on  the  judgment  against  Talbott 
and  others,  leaving  91,237.43;  and  another 
provision  applies  this  on  the  bank's  judg- 
ments uf  $1,496.48,  and  $1,486,  giving  the 
former  $610.18,  and  to  the  latter  $51)7.80; 
and  another  clause  recites  that  the  trus- 
tees bad  paid  $1,452.28  on  llabilitlea  of  the 
bank,  and  discbarges  them  fr3m  liability 
to  the  bank  and  Woodford.  Now,  as  the 
whole  $1,761 .45  in  their  bands  Is  thus  ap- 
plied on  bank  debts,  thus  inuring  to  the 
benefit  of  Woodford,  if  such  application 
were  proper,  I  would  see  no  error  to  the 
prejudice  of  appellants  in  discharging  the 
trustees  from  liability  to  the  bank  and 
Woodford.  But  the  application  being  ei^ 
roneous,  it  follows  as  a  consequence  that 
the  discharge  of  the  trustees  on  that  basis 
is  erroneous.  I  do  not  think  the  trustees 
should  be  charged  with  the  $100  collected 
by  Woodford,  and  not  accounted  for  by 
bim  to  the  trustees.  The  contract  em- 
powers him  to  collect,  does  not  make  the 
trustees  responsible  for  bis  default,  and 
the  former  decision  of  this  court  does  not. 
In  addition  he  was  insolvent. 

The  fifth  assignment  of  error  is  that 
the  conrt  erred  In  giving  preference  to 
the  $1,500  debt  over  the  $1,000  debt,  both 
secured  to  National  Bank  of  Kingwood 
by  the  deed  of  trust  from  Woodford  to 
Woods,  trustee.  Unless  there  be  in  the 
large  record  some  fact  not  noted  by  me, 
or  by  counsel,  there  is  nothing  to  justify 
such  discrimination.  Section  6,  c.  72, 
C!ode,  provides  that  the  proceeds  of  sale 
under  a  deed  of  trnst  shall,  after  payment 
of  costs,  including  commission,  be  applied 
pro  rata'to  the  payment  of  the  debts,  un- 
less the  deed  otherwise  pro  vide.  This  deed 
gives  no  preference.  It  contains  nothing 
to  take  the  case  out  of  said  statute  rule  of 
ratable  application.  Surely  the  fact  that 
in  speclfylDg  the  debts  secured  one  debt  is 
mentioned  first  cannot  do  so ;  and  surely 
the  fact  that  after  describing  them  the 
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deed  reads,  "and  whereas  said  Woodford 
Is  deelrooB  of  securing  the  payment  ot  tbe 
same  as  they  severally  become  dne," 
coupled  with  the  fact  that  the  $1,500  first 
tell  due,  cannot  give  any  preference.  The 
commissioner  gives  these  debts  the  same 
rank ;  there  Is  no  exception,  and  tbe  decree 
confirms  It,  yet  departs  from  It  in  this  re- 
spect. The  decree  complained  of  Is  re- 
versed, and  the  caase  remanded  to  the  dr^ 
cnit  court  for  proceedings  according  to  tbe 
principles  herein  Indicated,  and  in  other 
respects  according  to  principles  governing 
courts  of  equity. 

Lucas,   P.,  and    Emolihh,  J.,  concur. 
Holt,  J.,  absent. 


McFa  BLAND  V.  FiBB  et  al. 

(Supreme  Court  of  Appeals  of  Wett  Virginia. 
Deo.  10,  1890.) 

JCSOMBm  lilBN. 

F.  beoomes  the  purchaser  of  a  traotof  land 
containing  166X  acres  from  B.  and  exeoutss  a 
deed  of  trust  thereon  to  secure  tbe  purchase 
money.  When  the  purchase  money  ana  its  ao- 
orued  interest  amounted  to  tl,400,  F.,  having^re- 
oeired  pension  money  to  the  amount  of  1800, 
agreed  with  8.  that,  if  he  would  release  66>^ 
acres,  part  of  said  tract,  from  said  trust  lien, 
and  look  to  the  remaining  100  acres  for  the  resi- 
due of  said  purchase  money,  he  would  pay 
him  tSOO  in  cash,  and  execute  his  three  notes,  for 
^00  each,  payable  in  one,  two,  and  three  years, 
with  interest,  for  the  residue  of  said  purchase 
money.  S. ,  for  a  valuable  consideration,  assigned 
said  three  notes,  for  |300  each,  to  McFarland, 
who  held  them  until  maturity,  when  F.  TOltm- 
tarlly  confessed  Judgment  on  said  three  tSOO  notes 
in  fsVor  of  MoFarland,  the  plaintUI,  agreeing  to 
give  him  six  months'  time.  At  tbe  end  of  the  time 
McFarland  brought  a  suit  to  subject  the  entire 
166^  acres  to  the  satisfaction  of  the  Judgment 
lien.  F.  resisted  the  enforcement  of  said  Judg- 
ment lien  on  two  grounds— F(r>t,  by  reason  of  the 
agreement  between  B.  and  himself  that  8.  would 
look  alone  to  the  remaining  100  acres  of  said  land 
for  the  payment  of  said  C600  and  interest,  of 
which  agreement  he  claimed  McFarland  had  no- 
tice; second,  because  said  MV  acres  of  land  was 
Said  for  with  money  received  from  the  United 
tates  government  as  pension  money.  Held  tbat, 
under  the  oirojmatances  shown  in  this  case,  the 
entire  166><' acres  of  land  was  liable  to  be  subjected 
to  the  lien  of  the  Judgment  confessed  by  said  F. 
as  aforesaid. 
(Syllatrtu  by  the  Court.) 

Appeal  and  snpersedeaa  from  circuit 
court,  Jackson  county. 

John  H.  Riley,  N.  C.  Piickett,  and  J.  J. 
Jacob,  tor  appellant.  C.  L.  Browa,  for  ap- 
pellees. 

English,  J.  This  was  a  suit  in  equity 
brought  by  R.  H.  McFarland  against  Ben- 
jamin F.  Flsn,  J.  B.  Swan,  In  his  own 
right  and  as  administrator  of  U.  Swan, 
deceased,  and  W.  W.  Riley,  trustee,  In  the 
circuit  court  of  Jackson  county,  to  enforce 
a  Judgment  lien  for  f  71i6,  with  interest  and 
costs,  and  to  subject  to  sale  a  tract  of 
land  situated  lu  said  county,  and  contain- 
ing 166J^  acres,  the  property  of  the  de- 
fendant Benjamin  F.  Fish,  to  the  satisfac- 
tion of  said  Judgment  lien.  The  plaintiff 
alleges  that  on  the  nth  day  of  October, 
1887,  he  recovered  said  judgment  in  the 
office  of  the  clerk  of  the  circuit  court  of 
said  county  against  said    Benjamin   F. 


Fish,  with  Interest  from  tbat  date,  and 
f8.45  costs,  and  had  the  same  immediately 
docketed  In  the  office  ot  the  clerk  of  the 
county  court  of  said  county,  as  appears 
by  a  certified  copy  of  said  judgment  th»«- 
wlth  filed ;  that  said   Benjamin  F.  Fish  is 
the  owner  in  fee   of    said  IW%  acres  of 
land,  situated  in  said  county,  which  was 
conveyed  to  him  by  Oeorge  M.  Custard 
and  wife,  and  a  copy  ot  said  deed  of  con- 
veyance is  exhibited  with  said  bill;  tbat 
the  claim  on  which  said  judgment  was 
predicated  was  originally   a  large   debt 
owed  by  said  Benjamin  F.  Fish  to  one  R. 
Swan,  now  deceased,  and  to  secare  the 
same  to  said  B.  Swan  said  Fish  executed 
a  deed  of  trust  on  said  166V  acres  of  land 
to  W.  W.  Riley,  trustee,  dated  April  10, 
1877,  a  copy  ot  which  trust-deed  is  exhib- 
ited with  tbe  plaintiff's  bill ;  that  said  debt 
and  deed  of  trust  came  into  the  hands  ot 
said  John  B.  Swan  as  administrator  of  tbe 
estate  of  said  R.  Swan,  deceased,  and  that 
said  Benjamin  F.  Fish  paid  to  said  JuhnB. 
Swan,  as  such  administrator,  all  of  said 
Indebtedness,   except    the    sum   of   fCOO. 
whereupon  said  John  B.  Swan,  as  sncb 
administrator,  released  to  said  Benjamin 
F.  Fish  Wi%  acres  of  said  tract  of  land  from 
the  lien  of  said  trust-deed,  a  copy  ot  wbicb 
release  is  also  filed  as  an  exhibit  with  the 
plaintilf's  bill ;  tHat  afterwards,  in  the  set- 
tlement and  distribution  of  tbe  etitate  ot 
said  R.  Swan,  the  said  indebtedness  of 
f  600  due  from  said  Fish  became  the  indi- 
vidual personal  property  ot  said  John  B. 
Swan  in  his  own  right,  as  heir  at  law  of 
said  R.  Swan,  it  being  a  part  ot  bis  d1strit>- 
utlve  share  of  said  estate,  and  tbat  for 
value  re<'eived  the  said  John  B.  Swan  as- 
signed said  f  600  Fish  claim  to  the  plain- 
tiff; that  said  Benjamin  F.  Fish,  not  l>elng 
able  to  pay  said  sum  and  its  accrued  in- 
terest to  plaintiff,  and  desiring  more  in- 
dulgence and  time  in  which  to  pay  tbe 
same,  confessed  said  judgment  in  the  office 
of  said  clerk  In  favor  ot  the  plaintiff  for 
the  sum  of  $786,  with  interest  and  costs,  be- 
ing said  indebtedness  of  $600,  with  its  ac- 
crued interest  from  date,  and  that  said  de- 
fendant confessed  said  judgment  to  secure 
plaintiff  in  said  claim,  whereupon  plaintiff 
agreed  not  to  Issue  execution  or  otherwise 
proceed  on  said  judgment  until  March  1. 
1888,  wbicb  agreement  plaintitr  faithfully 
kept  and  observed;  that  there  are  oth- 
er Hens,  claims,  or  incumbrances  on  sal<t 
land,  and  no  part  of  plaintiff's  judement 
has  been  paid;  that  tbe  same  is  a  valid 
lien  on  said  tract  ot  IWJi  acres,  and  every 
part  and    parcel  thereof,   and   that    the- 
rents,  issues,  and  profits  thereof  will  not 
pay  said  judgment  in  five  years,  and  he 
prays  that  said  judgment  may  be  declared 
a  lien  on  said  land.    The  defendant  John 
B.    Swan,   as   administrator  of   said   R. 
Swan,  deceased,  and  In  his  own  richt, filed 
an  answer  to  tbe  plaintiff's  bill.  In  which 
he  admitted  the  execution  of  said  deed  of 
trust  and  release,  and   exhibited    copIe» 
thereof  with  hts  answer,  and  stated  that 
the  sum  mentioned  in  said  deed  of  trust 
as    due   R.    Swan    represented    parchaee- 
money  of  said  tract  ot  19R%  acres  ot  land 
In  the  bill  mentioned ;  that  In  tbe  year  IS^ 
said  Fish  made  a  payment  on  said  indebt- 
edness, and  adjusted  the  residue,  by  exe- 
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cntlnK  to  respondent  his  notes  for  fflOO, 
balance  due  tbereon.  to  secnre  whicb  he 
(respondent)  was  to  bare  and  retain  a  lien 
on  100  acres  ot  said  166^-acre  tract,  and 
tbat  be,  respondent,  afterwards  siRned 
and  transferred  said  notes  to  tbe  plaintiff, 
R.  H.  McFarland,  which  assignment  was 
to  be  without  reconrse  upon  respondent ; 
that  he  does  not  know  what  disposition 
said  McFarland  and  Fish  have  madeotsald 
indebtedness,  bat  he  Is  Informed  and  t>»- 
lieves  the  allegations  ot  plaintiff's  bill  in 
regard  thereto  are  tree.  He  says  that 
said  f600  Is  a  balance  from  said  Indebted- 
nesH  mentioned  In  said  deed  of  trust,  and 
when  paid  will  be  in  fall  satisfaction  there- 
of, and  that  tbe  Jndgment  in  tbe  plaintiff's 
bill  mentioned  Is  based  on  said  9600  debt 
and  tbe  balance  ot  said  trust-deed ;  that 
be  bas  assigned  all  ot  bis  interest  therein 
to  tbe  plaintiff,  and  bas  no  longer  any  in- 
terest orclalm  therein,  nor  by  reason  of  said 
trust-deed ,  nor  the  debt  therein  mentlonnd, 
and  no  interest  In  said  suit,  and  he  prays 
to  be  hence  dismissed.  The  defendant 
Fish  demurred  to  plaintiff's  bill,  and  for 
answer  thereto  said  that  it  was  true  that 
John  B.  Swan,  for  the  use  of  the  plaintiff, 
recovered  by  confession  ajudgment  against 
him  in  the  clerk's  olHoe  of  said  court  on 
the  17tb  day  of  October,  1887,  for  $786  and 
costs.  He  also  admitted  that  at  the  date 
of  the  Institution  of  said  suit  he  was  pos- 
sessed of  tbe  tract  of  166JJ  acres  mentioned 
in  the  bill;  that  said  Judgment  remains 
wholly  unpaid  to  plaintiff,  and  says  he  is 
advised  that  the  lien  of  said  judgment, 
by  operation  ot  law,  attaches  to  tbe  whole 
of  said  estate.  He  also  admits  tbe  execu- 
tion of  said  deed  of  trust  to  W.  W.  Riley, 
trustee,  to  secure  R.  Swan  on  said  land, 
as  alleged;  that  at  the  date  of  said 
trust-deed  he  was  indebted  to  said  B. 
Swan,  deceased.  In  the  sum  of  fl,O0O,  to 
be  paid  In  one,  two,  three,  and  four  years 
from  the  date  of  said  deed,  with  interest  in 
equal  installments,  evidenced  by  respond- 
ent's four  promissory  notes  of  $260  each; 
that  being  nnable  to  pay  said  notes,  or 
any  part  thereof,  in  the  spring  of  1882, 
after  all  of  said  notes  had  become  due, 
said  John  B.  Swan,  as  administrator  of 
said  R.  Swan,  caused  the  said  land  to  be 
advertised  for  sale  by  said  W.  W.  Riley, 
tmstee,  in  order  to  raise  iboney  to  pay  off 
said  notes,  and  that  a  sale  was  made  to 
one  William  Sajrre,  acting  for  and  on  be- 
half uf  said  John  Swan,  as  administrator 
of  said  R.  Swan,  deceased,  for  the  sum, 
and  at  the  bid  of  $1,026,  but  this  sale  was 
never  completed  by  a  legal  conveyance 
from  said  trustee  to  said  John  Swan,  yet 
respondents  regard  said  Swan  as  tbe  legal 
owner  of  said  land,  and  believed  he  had 
acquired  title  thereto  by  virtue-  ot  said 
sale:  tbat  some  time  after  said  sale  said 
Swan  sold  said  land  to  respondent  at  the 
price  of  $1,400  tor  the  entire  tract  of  166^ 
acres,  and  a  contract  in  writing  between 
said  Swan  and  respondentwas  entered  In- 
to evidencing  this  transaction,  in  wbteh  it 
was  provided  and  agreed  that,  upon  the 
payment  of  the  sum  of  $800  by  respondent 
to  said  Swan,  he,  the  said  Swan,  was  to 
release  to  respondent  tbe  said  trust-deed 
as  to  Wii  acres  of  said  land,  and  said  06]j 
acres  was  to  become  tbe  absolute  prop- 


erty of  respondent,  free  from  said  purcbase- 
money  debt  and  trust-deed,  which  still  re- 
mained on  tbe  records  of  said  county  in 
fun  force  and  virtue,  no  legal  conveyance 
having  been  made  from  said  trustee  to 
said  Swan ;  that  be  accordingly  paid  said 
$800  to  said  Swan,  and  was  entitled  to 
said  release  as  to  said  Wji  acres,  but  did 
not  demand  tbe  same  until  about  May, 
1887,  when  be  learned  tbat  said  contract, 
which  had  been  left  in  tbe  bands  of  War- 
ren Miller,  bad  been  mislaid  or  accident- 
ally lost;  then  on  the  17tb  day  ct  May, 
1H87,  the  said  John  Swan,  In  conformity 
with  bis  said  agreement,  did  execute  a  re- 
lease as  to  the  66V  acres,  a  copy  ot  wblcb 
is  flied  with  tbe  Dill.  Respondent  also 
says  that  be  was  a  soldier  in  the  late  war 
of  tbe  Rebellion,  In  tbe  service  of  the  Unit- 
ed States,  and  that  tbe  said  $800  which  he 
paid  to  said  Swan  was  money  paid  him 
by  tbe  United  States  as  a  pensioner  under 
the  p«islon  laws  of  the  United  States; 
that  the  same  and  tbe  proceeds  thereof 
are  exempt  from  any  legal  process  what- 
ever; that  of  this  fact  respondent  ap- 
prised said  Swan,  and  before  respondent 
entered  into  said  contract  it  was  agreed 
and  understood  between  him  and  said 
Swan  tbat  said  ttSU  acres' was  to  be  re- 
leased BO  tbat  it  would  secure  to  respond- 
ent the  equivalent  of  his  pension;  tbat 
prior  to  tbe  date  of  said  release  said  pltdn- 
tllf,  who  is  tbe  brotber^ln-Iaw  of  said 
Swan,  came  to  respondent,  looked  at  said 
land,  and  inquired  of  respondent  as  to  tbe 
$600  balance  due  Swan,  and  respondent 
avers  that  he  told  plaintiff  that  he  must 
look  for  the  payment  of  said  claim  if  be 
should  buy  It  ot  Swan  to  the  100  acres, 
and  not  to  tbe  1M%  acres,  as  the  66W  acres 
was  byagrsement  to  be  unaffected  by  said 
trust  lien  and  notes.  Respondent  further 
says  that  plaintiff  knew  that  the  object  of 
said  release  was  to  secure  to  respondent 
the  avail  ot  bis  said  $800  pension  mon- 
ey, and  he  purchased  said  claim  with  the 
understanding  and  agreement  between 
blm  and  said  Swan  that  said  release  was 
to  be  made,  and  that  be  would  look  only 
to  the  100  acres  residue  tor  security  of  said 
claim;  that  alter  said  sale  he  executed 
new  notes  to  said  Swan  for  said  $600  bal- 
ance, and  that  said  McFarland  bought 
these  notes,  and  they  represent  the  con- 
sideration of  the  said  Judgment  ngentioned 
in  the  bill;  tbat  be  never  lifted  the  four 
promissory  notes  secured  by  said  tmst- 
deed,  but  tbat  the  same  are  outstanding 
still  BO  far  as  be  knows ;  that  tbe  notes 
on  which  said  Judgment  was  founded  were 
not  secured  by  said  trust-deed,  and  did 
not  represent  the  samedebt  as  respondent 
understood  it ;  that  he  believed  tbat  by 
the  sale  under  tbe  trust^leed  to  said  Swan 
the  old  debt  wos  wiped  out,  and  that  said 
Swan  became  the  owner  ot  said  land ;  be 
therefore  bought  ot  said  Swan  under  a 
new  contract,  paying  bim  $800  tor  tbe  66){ 
acres,  and  $600  for  tbe  residue  ot  100  acres, 
which  $600  was  secured  to  Swan  by  re- 
spondent's three  notes  of  $200 each;  that 
be  is  Ignorant  of  law,  and  unacqnalnted 
with  the  requirements  of  legal  couvey« 
ance8,but  tbat  tbe  tone.  Intent,  and  mean- 
ing of  said  contract  with  said  Swan  was 
to  obtain  for  respondent  an  absolute  eon- 
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Teyiuice  ot  said  09%  acres  ot  land  or  Its 
•qnivalent  free  from  all  Incumbrances 
whatever  ur  liability  as  to  said  notes  and 
debt;  that  it  was  the  underatandins  ot 
said  Swan,  McFarland,  and  respondent 
that  said  f600  was  in  no  way  to  affect  said 
Wji  acres,  but  that  McFarland  was  to  look 
only  to  the  100  acres  for  bis  security  for 
said  notes,  and  that  be  agreed  to  do  so, 
andtbat  said  McFarland  wonld  have  fore- 
closed said  trust-deed  on  the  100  acres  had 
be  not  discovered  that  the  old  debt  had 
been  extlnKuisbed  by  sale  to  Swan,  and 
that  the  notes  held  by  him  were  not  se- 
cured by  said  trust-^leed ;  that  be  confessed 
said  Judgment  in  the  belief  that  the  66)^ 
acres  wnuld  not  be  affected  thereby,  and 
respondent  avers  that,  relying  on  the 
agreement  between  him  and  said  Swan 
and  McFarland  that  said  debt  should  not 
in  any  way  or  by  any  proceeding  affect 
the  Bi^d  66^  acres,  be  confessed  said  Judg- 
ment, and  under  no  other  considerations 
would  be  have  consented  to  said  Judg- 
ment; that  said  McFarland  agreed  to 
look  solely  to  said  100  acres  for  blsmoney ; 
that  he  bad  notice  of  the  contract  be- 
tween renpondent  and  Swan,  and  took 
said  notes  with  notice  that  respondent's 
pension  money  was  Invested  in  said  66}^ 
acres,  and  agreed  not  to  affect  the  same 
in  the  collection  of  said  notes ;  that  said 
66J4  acres  is,  by  virtue  of  the  laws  of  the 
United  States,  exempt  from  the  lien  ot 
said  Judgment,  being  paid  for  with  pen- 
sion money.  Respondent  further  says,  as 
the  matter  now  stands,  there  exists  not 
only  the  said  Judgment,  but  the  debt  se- 
cured by  said  trust-deed  ot  $1,000,  so  far  as 
the  records  disclose,  and  that  the  four 
notes  secured  by  said  trust  deed  are  still 
outstanding,  so  far  as  respondent  knows; 
that  the  legal  title  sUll  is  in  said  W.  W. 
Riley,  trustee,  and  that  the  trust  debt 
has  priority  over  the  Hen  of  said  Judg- 
ment; that  respondent  is  entitled  eitber 
to  the  possession  of  the  original  notes, 
the  release  of  said  trust-deed,  a  deed  from 
said  Swan,  or  to  have  the  collection  of 
said  Judgment  enjoined  perpetually;  that 
botb  said  Judgment  and  trust-deed  repre^ 
sent  purchase  money  for  said  land,  and  un- 
der dlBerent  transactions,  and  due  to 
different  owners;  that  the  whole  thing 
grew  out  of  one  transaction,  the  intent  ot 
which  was  to  secure  to  plaintiff,  free 
from  any  claim,  demand,  or  lien  whatso- 
ever, said  66Ji  acres,  and  said  100  acres  sub- 
ject to  a  lien  for  fiiOO;  that  tbe  effect  of 
Bucb  Judgment  lien  Is  to  work  a  fraud  up- 
on respondent  by  taking  advantage  of 
the  law  in  violation  of  an  express  agree- 
ment and  an  understanding  between  re- 
spondent and  said  Swan  and  McFarland; 
that  it  wonld  be  Inequitable  and  unjust 
for  the  plaiutitf  to  take  advantage  of  re- 
spondent by  enlorclng  a  Judgment  lien  In 
violation  of  his  agreement  as  to  said  66)^ 
acres ;  that  said  100  acres  Is  wo^th  a  great 
deal  more  than  tbe  amount  of  said  Judg- 
ment, and  that  It  is  not  true  that  said 
166Ji  acres  would  not  yield  rent  suflSclent 
in  five  years  to  pay  ofl  said  judgment  and 
costs;  that  it  would  be  inequitable  and 
wrong  and  Illegal  to  enforce  said  pretend- 
ed Judgment  lien  un  said  66%  acres  under 
he  circumstances  stated;  that  said  66^ 


acres  is  now  the  property  of  reepondeat's 
wife,  having  been  conveyed  to  her  by  re- 
spondent. Be  therefore  prays  that  said 
Swan  may  be  required  to  file  in  this  cause 
a  deed  to  falm  from  said  W.  W.  Riley,  trus- 
tee, tor  said  166]j  acres  of  land,  and  a  deed 
from  himself  to  respondent,  or  otherwise 
to  surrender  up  to  respondent  said  orig- 
inal tour  notes  mentioned  in  said  trust- 
deed,  and  a  complete  release  ot  said  trust- 
deed,  or  otherwise  respondent  prays  that 
the  said  Judgment  be  perpetually  enjoined, 
as  having  been  founded  on  a  consideration 
whicb  has  totally  failed,  or  that  said 
trust-deed  and  proceedings  thereunder  be 
enjoined  to  tbe  end  that  respondent  may 
be  protected  from  possible  and  multiplied 
litigation  and  trouble;  that  the  said  Judg- 
ment lien,  if  enforced  at  all,  be  enforced 
only  as  to  said  100  acres,  according  to 
agreement,  and  that  general  relief  be 
granted  respondent.  This  answer  was 
excepted  to  by  the  plaintiff  McFarland,  as 
insufficient  in  law,  and  it  sets  up  no  valid 
defense,  a nd  ttaa  t  the 66J^  acres  is  not  exem pt 
from  sale,  even  If  it  be  true  that  it  was 
paid  for  by  respondent's  pension  money, 
and  that  said  66^ acres  is  liable  to  be  sold 
to  satisfy  plaintlfi's  Judgment. 

On  the  2d  day  ot  Angust,  1888,  tbe  cause 
was  referred  to  a  commissioner  to  take 
and  report  an  account  showing  (1)  tbe 
amount  due  plaintiff  on  tbe  demand  set 
out  in  tbe  bill.  (2)  What  real  estate  tbe 
defendant  Fish  is  possessed  of,  together 
with  tbe  nature  of  his  title  thereto,  the 
value  thereof,  and  the  annual  rental  value 
of  the  same.  (3)  What  liens  or  other  In- 
cumbrances affect  said  real  estate,  and 
the  kind,  amounts,  and  priorities  of 
said  liens.  In  response  to  these  require- 
ments, a  commissioner  of  said  court  re- 
ported tbe  amount  ot  said  claim,  with 
Interbst  added,  to  tbe  6th  day  of  Novem- 
ber, 1888,  to  be  $844.48,  and  that  the  de- 
fendant Ftsb  was  possessed  of  the  follow- 
ing real  estate,  situate  on  Cedar  run.  In 
said  county  of  Jackson :  A  tract  of  \G6% 
acres.  A  deed  ot  trust  was  given  on  the 
10th  day  ot  April.  1877,  to  W.  W.  Riley,  as 
trustee,  to  secure  tbe  payment  of  tbe  notes 
given  tor  said  tract  of  land.  That  after- 
wards, to-wlt,  on  tbe  17th  day  of  May, 
1877,  a  release  was  made  by  the  defend- 
ant, John  B.  Swan,  In  bis  own  right  and 
as  administrator  ot  R.  Swan,  deceased, 
of  the  trust  lien  on  ^)i  acres  ot  said  land, 
leaving  100  acres  subject  to  the  trust  lien ; 
and  on  tbe  17th  day  of  October,  1887,  said 
Jobu  B.  Swan,  for  the  use  of  tbe  plaintiff, 
procured  a  judgment  against  the  defend- 
ant B.  F.  FIsb,  which  became  a  lien  apua 
all  ot  the  said  tract  of  166}^  acres  ot  land. 
Tbe  legal  title  to  100  acres  Is  In  defend- 
ant W.  W.  Riley,  as  trustee,  but  the  Judg- 
ment covers  all  the  land,  aad  that  there 
was  no  evidence  befoce  him  as  to  tbe 
value  ot  said  land,  or  its  rental  valne. 
That  the  first  lien  upon  tbe  100  acres  ot 
said  land  is  tbe  trust  debt,  bat  the  Judg- 
ment lien  is  for  the  same  debt,  and  covers 
the  whole  of  tbe  tract  ot  166J{  acres  ot 
land  in  the  bill  mentioned,  and  the  same 
on  the  6th  day  ot  November,  1SS8, 
amounted  to  the  sum  of  9844.48. 

On  the  9th  day  of  August,  1889,  the  cause 
was  heard  upon  the  former  proceedings 
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bad  ttaereln,  and  apnn  the  depositions 
taken  by  the  plaintlB  and  by  the  delend- 
ant  Flah,  in  consideration  whereof  the 
court  held  that  the  plaintiff  was  not  en- 
titled to  the  relief  prayed  for  in  his  bill  as 
to  the  parcel  of  66%  acres  of  land  described 
in  the  bill,  and  so  far  as  it  seeks  to  enforce 
the  demand  asserted  in  said  bill  against 
said  dSji  acres,  and  that  said  66%  acres  of 
land,  as  described  in  the  bill  and  exhibits 
and  in  said  Fish'sanswer.isnot.noris  any 
parttttereof,liabIetotbe  Judgmentof  John 
B.  Swan,  Use  of  B.  H.  McFarland,  against 
said  Benjamin  F.  Fish,  for  f786,  with 
interest  and  costs,  described  in  the  bill, 
and  decreed  that  the  plaintiff's  bill  be  dis- 
missed as  to  the  defendant  Fish,  so  far  as 
the  said  bill  seeks  to  enforce  said  Judg- 
ment or  the  collection  thereof  against 
said  66V(  acres  of  land,  or  against  any  part 
ttaereol,  and  from  this  decree  the  plaintiff 
obtained  this  appeal. 

The  defendant  Fish  seeks  to  avoid  all 
liability  (or  the  payment  of  his  three 
notes  of  f200  each,  by  reason  of  the  al- 
leged (act  that  the  said  Swan  agreed  to  re- 
lease the  trust  lien  which  he  held  on  said 
1&^  acres  of  land  so  far  as  itconstttuted  a 
lien  on66)k  acres  thereof ,  and  for  the  further 
reason  that  said  Swan  agreed  to  look  to 
the  remaining  100  acres  for  the  payment 
o(  said  9600  and  its  interest.  Now,  if 
this  agreement  was  such  as  to  constitute 
a  good  defense  in  this  suit,  and  to  pre- 
vent the  plaintiff,  McFarland,  from  sub- 
jecting any  portion  of  said  66)^  acres  of 
land  to  sale  for  said  three  notes  of  9200 
each,  the  burden  of  proof  ts  certainly  on 
said  Fish,  and  he  most  show  by  a  prepon- 
derance of  the  evidence  that  such  was  the 
(act ;  and  while  it  is  true  that  said  Fish  in 
his  deposition  swears  that  such  was  the 
agreement,  and  that  the  plaintiff,  McFar- 
land.had  notice  of  it,  yet,  when  we  look  at 
the  deposition  of  John  B.  Swan,  be  says, 
in  an  answer  to  a  question :  "I  did  resell 
to  Mr.  Fish  at  the  price  of  f  1.400.  When 
Isold  to  Mr.  Fish,  he  had  drawn  a  pension 
of  9800,  and  he  said  before  he  invested  this 
9800  In  the  land  he  wanted  to  secure  the 
66}^-acre  parcel  thereof  free  from  liability 
on  account  of  the  residue  of  the  purchase 
money,  amounting  to  9600,  and  secured  by 
a  deed  of  trust,  and  I  agreed  to  this,  and 
was  to  release  the  deed  of  trust  as  to  the 
66^  acres,  and  to  look  to  the  100  acres  for 
the  balance  of  the  purchase  money." 
This  agreement  was  in  writing,  but  has 
since  been  lost;  and  he  further  says  that 
the  plaintiff,  McFarland,  had  notice  of  this 
agreement,  and  took  said  notes  subject  to 
said  understanding.  Now  what  is  the  fair 
interpretation  of  this  agreement  as  stated 
by  said  Swan?  Merely  that  said  06% 
acres  was  to  be  released  from  said  tr  us  t  lien , 
and  thaton  enforcing  said  lien  for  the  pur- 
chase money  he  would  do  so  only  against 
the  100-acres  part  thereof.  This  agree- 
ment was  subsequently  carried  into  effect 
by  a  formal  release  of  66J^  acres,  part  of 
said  ItfOJj^  acres,  being  executed  by  said 
Swan.  When  this  was  done,  the  agree- 
ment between  the  said  Swan  and  Fish 
was  fully  executed,  and  be  then  held  said 
land  free  from  any  liability  by  reajjon  of 
said  unpaid  purchase  money,  not  only  so 
tar  as  said  trust-deed  was  concerned,  but 


free  from  any  Hen  of  any  charactei*.  Pre- 
vious to  that  time,  be  only  had  the 
equity  of  redemption,  but  this  release 
vested  him  with  the  unincumbered,  fee- 
simple  title.  It  is  true  he  still  oweid  the 
9600  purchase  money,  but  there  was  no 
lien  of  any  character  reserved  to  secure 
it.  The  sale  made  by  Riley,  trustee,  had 
been  ignored  and  never  carried  into  effect, 
and  the  legal  title  still  remained  in  said 
trustee  until  said  trust-deed  was  re- 
leased as  tu  said  66Jj  acres.  If  then,  it  was 
true  that  the  plaintiff,  McFarland,  was 
acquainted  with  this  agreement  and  un- 
derstanding betwen  said  Swan  and  Fish, 
this  would  be  the  condition  of  the  title 
to  said  W6%  acres  of  land  at  the  time  the 
notes  he  held  as  assignee  of  Swan  ma- 
tured and  were  placed  in  the  hands  of  his 
attorney,  PrlcKett,  (or  collection.  And 
when  we  look  to  the  deposlton  o(  said 
McFarland,  we  And  he  says  he  purchased 
these  notes  from  said  Swan  about  the 
20th  of  March,  1887,  and  the  release  was 
not  executed  until  May  17, 1887.  He  also 
says  that  It  was  suggested  to  him  by  the 
defendant  Fish  that  said  Swan  had 
agreed  to  release  to  him  a  part  of  said 
land  from  the  Hen  of  said  trust-deed,  and 
also  in  connection  with  the  same  was  to 
give  him  an  outlet  to  the  public  road 
(rom  said  land,  but  that  said  Fish  did  not 
at  that  time,  or  at  any  other  time,  ex- 
plain to  him  the  particulars  or  extent  o( 
said  release.  He  never  complained  that 
the  notes  were  not  just;  admitted  that 
they  were  wholly  oapnid,  and  claimed 
that  he  expected  to  pay  them  off;  and 
claimed  that  if  he  had  the  outlet  promised 
by  said  Swan  he  cunid  have  sold  said 
land  and  paid  off  said  debt.  He  also 
states  that  he  inquired  o{  said  Swan 
about  said  release,  and  be  replied  there 
was  nothing  In  the  way  o(  collecting  said 
notes,  and  when  he  pressed  him  about 
the  matter  be  in(ormed  him  emphatically 
and  repeated  that  the  whole  of  said  166V 
acres  was  liable  to  the  payment  of  said 
three  notes,  and  that  he  had  no  under- 
standing whatever  with  either  said  Fish 
or  Swan  about  releasing  any  part  of  it 
(rom  liability  to  said  deed  of  trust  or  said 
notes;  that  he  had  no  (urther  in(orma- 
tlon  about  such  release  until  he  read  said 
Fish's  answer  in  this  cause,  and  that  said 
release  was  executed  and  recorded  a(ter 
be  purchased  said  notes  and  had  left  the 
county  of  Jackson;  that  he  did  look  at 
the  land  before  he  purchased  said  notes; 
it  was  Then  that  said  Fish  suggested  the 
release,  but  did  not  tell  him  what  part  o( 
the  land  was  to  be  released.  And  when 
we  re(er  to  the  deposition  of  N.  C.  Prick- 
ett,  the  attorney  who  was  employed  by 
McFarland  to  collect  these  notes,  we  Qnd 
that  when  he  had  an  interview  with  said 
Fish,  and  informed  him  that  he  had  the 
notes  (or  collection,  said  Fish  told  him  he 
would  like  to  have  some  time  on  them, 
and  thought  i(  he  could  get  time  he  could 
sell  bis  farm  of  166J^  acres,  or  part  of  it, 
and  pay  said  notes,  which  were  just  and 
ought  to  be  paid;  that  he  agreed  with 
him  if  he  would  confess  judgment  on  said 
notes  that  he  would  give  him  a  stay  o( 
execution  or  other  i)roceeding  for  six 
mouths;  that  he  confessed  Judgment,  and 
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be  eave  him  the  time  agreed  apon,  and  be 
never  claimed,  antil  after  the  chancery  suit 
was  brongbt,  that  any  part  of  said  land 
waB  exempt  from  any  legal  process  or  lien 
of  a  judgment  on  said  notes.  It  occurs 
to  me  that,  it  there  really  was  an  agree- 
ment and  anderstanding  between  said 
Fish  and  Swan  that  said  66j^  acres  was 
under  no  circnmstances  to  be  liable  to  the 
payment  of  said  f600  and  its  interest,  that 
said  Fish  would  have  certainly  mentioned 
the  fact  when  said  attorney  Prlckett 
was  pressing  him  for  the  payment  of  said 
notes,  and  asking  him  to  confess  a  judg- 
ment for  them,  and  the  fact  that  he  is  si- 
lent in  regard  to  the  matter  under  these 
circumstances,  coupled  with  the  positive 
evidence  of  the  plaintiff  McFarland  that 
be  bad  no  notice  of  such  claim  until  he 
read  the  answer  of  Fish  filed  In  said  suit, 
has  a  strong  tendency  to  create  a  doubt 
as  to  the  existence  of  any  such  agreement. 
In  the  case  of  Duncklee  v.  Mill  Co.,  8 
Fost.  (N.  H.)  245.  the  court  held  that,  "in 
the  absence  of  fraud  between  the  assignor 
and  a8Big:nee,  the  assignment  of  a  chose 
In  action  will  be  good  against  all  de- 
fenses that  did  not  in  equity  exist  at  the 
time  of  the  assignment,  and  the  equitable 
interest  of  the  assignee  will  be  protected 
In  courts  of  law  against  all  interference 
by  the  original  parties;"  and  in  the  case  of 
Parker  v.  Kelly,  10  Smedes  &  M.  184,  we 
find  the  court  held  that  "a  release  by  an 
assignor  of  his  assignee's  claim  is  a 
nullity. " 

But,  should  It  be  conceded  that  the  re- 
lease executed  by  Swan  of  said  66)^  acreo 
of  land  was  all  regular  and  in  accordance 
with  the  written  agreement  which  Is  said 
to  have  been  in  the  hands  of  Warren 
Miller  and  has  been  lost,  the  contents  of 
which,  however,  the  said  Miller  was  not 
called  un  to  prove,  in  what  attitude  does 
it  place  the  defendant  Fish  and  his  lands 
when  he  is  called  on  by  Prickett,  the  at- 
torney of  plaintifl,  for  the  payment  of 
said  notes?  And  could  he  have  asked 
more  from  said  Swan  in  reference  thereto 
under  his  alleged  agreement  than  he  then 
had?  His  Title  to  the  66)j  acres  of  land 
had  been  changed  from  an  equity  of  re- 
demption by  said  release  Into  a  fee-simple, 
which,  BO  far  as  appears  from  the  record, 
was  unaffected  by  any  Hen  of  any  char- 
acter; and  he  voluntarily,  for  the  consid- 
eration of  gaining  time  tu  make  sale  of  his 
lands,  goes  Into  the  office  of  the  clerk  and 
confesses ajndgmentfor  the  full  amount  of 
said  notes  and  their  interest;  and  as  to 
the  effect  of  such  confession  we  may  refer 
to  the  case  of  Syme  v.  Johnston,  3  Call, 
558, In  which  it  was  held  that" a  confession 
of  judgment  by  a  purchaser  in  an  action  on 
the  case  forthe  purchase  money,  (in  which 
the  question  of  fraud  in  the  contract 
might  have  been  tried,)  and  his  declaring 
himself  satisfied  with  the  title  at  that 
time  when  he  mnst  be  presumed  to  have 
been  acquainted  with  hiB  equity,  amounts 
to  a  confirmation  of  the  contract,  and 
ought  to  biud  him;"  also  to  the  case  of 
Mason  v.  WlIHams.  3  Munf.  126.  where  it 
is  held :  "  A  confession  of  judgment  and 
release  of  equity  will  be  supported, 
though  made  by  a  man  of  weak  under- 
standing. In  the  habit  of  making  improvi- 


dent bargains,  addicted  to  Intoxication, 
and  embarrassed  in  his  circumstances; 
and  though  such  confession  was  induced 
by  the  plalntitt's  giving  him  time  to  pay 
the  money,  if  no  other  influence  was  ex- 
erted, and  no  fraud  committed.  In  ob- 
taining such  confession,  the  same  being 
deliberately  and  voluntarily  made  by  the 
defendant,  or  by  virtue  of  a  power  of  at- 
torney deliberately  and  volantarily  exe^ 
euted  by  him." 

The  defendant  also  seeks  to  prevent 
said  66]^  acres  of  land  from  being  sub- 
jected to  the  satisfaction  of  said  judg- 
ment on  the  ground  that  said  66;^  acres 
was  purchased  by  him  with  money  paid 
him  by  the  United  States  as  pension 
money.  The  language  of  the  United 
States  statute  relied  upon  reads  aa  fol- 
lows: "No  sum  of  money  due  or  to  be- 
come doe,  to  any  pensioner,  shall  be  liable 
to  attachment,  levy,  or  seizure  by  or  un- 
der any  legal  or  equitable  process  what- 
ever, whether  the  same  remains  with  the 
pension  ofiQce,  or  any  officer  or  agent 
thereof,  or  In  the  course  of  transmission 
to  the  pensioner  entitled  thereto,  but 
shall  inure  wholly  to  the  benefit  of  the 
peuBloner."  In  construing  this  section, 
we  find  That  the  supreme  court  of  Kansas, 
(volume  27,  p.  319.)  in  the  case  of  Cranz  v. 
White,  says:  "Section  4747,  Rev.  St.  U.  S., 
protects  pension  money  only  as  it  is  due 
or  to  become  due,  and  while  in  transit  to 
the  pensioner,  and  does  notexempt  money 
in  the  bands  of  the  pensioner,  although 
the  proceeds  of  a  pension."  So,  also,  In 
the  case  of  Webb  v.  Holt,  57  low  a,  71 2, 11  N. 
W.  Bep.  658,  It  was  held  that  "where  a 
pensioner  received  the  pension  due  him 
under  the  acts  of  congress  on  account  of 
phyBlcal  disability  received  while  serving 
as  a  soldier  In  the  late  war  In  the  form  of 
a  draft,  drew  the  money  on  the  draft,  and 
deposiljed  the  same  in  a  bank  to  his  cred- 
it, it  was  not  exempt  in  the  handa  of  the 
bank  from  the  process  of  attachment  for 
the  pensioner's  debts."  See,  also,  Kellogg 
V.  Walte,  12  Allen,  529.  Also  Jardain  v. 
Association,  44  N.  J.  Law,  376,  where  the 
same  is  held  in  substance;  and  in  our 
own  state,  in  the  case  of  Hissen  v.  John- 
son, 27  W.  Va.644,  which  seems  to  be  relied 
on  by  the  appellee  in  this  case,  Snyoek, 
J.,  in  delivering  the  opinion  of  the  court, 
says:  "I  do  not  think  this  statute  was 
intended  to  exempt  pension  money,  after 
it  has  been  received  by  the  pensioner,  en- 
tirely from  liability  for  his  debts.  In 
other  words,  I  do  not  think  it  was  intend- 
ed to  add  to  the  exemption  laws  of  the 
state  by  exempting  the  proceeds  of  pen- 
sions from  liability  for  the  debts  of  the 
pensioner,  even  it  congress  had  the  right 
to  create  such  an  exemption,  which  I  very 
much  doubt. "  Tbecase  under  considera- 
tion is  clearly  distinguishable  from  the 
case  of  Hissen  v.  Johnson,  supra.  In  this 
case  the  defendant  Fish  says  he  paid  the 
f  800  in  cash.  It  was  not  paid  In  govern- 
ment checks,  as  the  evidence  showed  the 
payments  were  made  in  Hissen  v.  John- 
son. In  this  case  it  does  not  appear  how 
long  the  defendant  Fish  had  lieen  in  pos- 
session of  said  money,  where  it  liad  been 
kept,  or  what  use  be  had  made  of  it  by 
loan  or  otherwise  since  he  had  it.   It  was. 
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however.  In  the  shape  of  caah  when  paid. 
It  In  no  manner  coold  be  considered  tn 
tmoslta,  bat  was  and  bad  bMn  in  the 
bands  ot  the  defendant  Fish,  and  I  cannot 
consider  that  land  purchased  with  it 
sboald  in  any  manner  be  exempt  from  the 
lien  of  a  Judgment  Tolontarlly  confessed 
by  said  defendant.  Neither  do  I  consider 
said  6^  acres  of  land  relieved  from  the  lien 
and  effects  of  said  Judgment  by  reason  of 
«aid  alleged  agreement  with  ttwan,  for 
the  reason  that  at  the  time  said  Judg- 
ment was  confessed  said  Swan  had  com- 
piled with  his  agreement,  and  no  Uen  of 
any  character  existed  against  it,  and  this 
Hen  was  created  by  bis  own  deliberate 
voluntary  act.  For  these  reasons  the  de- 
cree complained  of  must  be  reversed,  and 
the  cause  remanded  to  the  circuit  court  of 
Jackson  county  for  farther  proceedings 
to  be  had  therein,  and  the  appellee  mast 
pay  the  costs  of  this  appeal. 

lAJOAB,  P.,  and  Brannon,  J.,  eoncarred. 
Holt,  J.,  absent. 


Spicbb  v.  Gbbsaprakb  ft  O.  Rt.  Co. 
{Supreme  Court  qfAppeale  of  Wee*  V^g^^mia. 

iUlUK>AI>  CoMFAXm  —  iKHTRnS  TO  PSBSOSB  OH 
TaXKOL — BlSNALB. 

1.  A  person  osiug  a  railroad  track  as  a  foot- 
Iiath  for  hU  own  oonveiiienoe  elsewhere  than  at 
a  lawlol  crossing,  and  Injured  by  a  train  while 
80  doing,  cannot  recover  damages  of  the  railroad 
company,  unless  U  be  guilty  of  wanton  or  gross 
negugence. 

2.  The  statute  (section  SI,  c.  64.  Code  1887) 
requiring  a  bell  to  be  rung  or  a  whistle  to  be 
blown  at  crossings  is  designed  for  those  crossing 
the  track  at  such  croosings,  not  for  those  using 
the  track  elsewhere  for  their  convenience  as  a 
footpath. 

3.  Said  statute  is  compiled  with  when  either 
the  bell  is  rung  or  the  whistle  blown,  It  not  re- 
quiring both. 

(SyOifitMt  hii  the  Court.) 

Error  to  circuit  court,  CabeO  county. 
QibBon  St  MUsbie,  for  plaintiff  in  error. 
Simma  A  KbbIow,  for  defendant  in  error. 

Brankon,  J.  This  was  an  action  of  tres- 
pass on  the  case  in  the  drcnit  court  of 
Cabell  cutmty  by  Lacetta  Spicer,  adminis- 
tratrix of  Nicholas  iSpicer,  against  the 
Chesapeake  &  Ohio  Railway  Company, 
to  recover  damages  for  the  death  of  her 
sun  Nicholas  Spicer.  The  trial  of  the  case 
resulted  in  a  verdict  and  Judgment  for  the 
d^endant,  and  said  administratrix  brings 
this  writ  of  error. 

The  first  point  complained  of  in  this 
conrt  is  that  the  court  refused  the  plain- 
tiff'a  Instructions  numbered  2  and  3.  "In- 
stmctlon  No.  2.  If  the  Jury  believe  from  the 
evidence  that  there  was  a  safe  way  and 
an  unsafe  way  in  which  the  defendant 
might  have  run  its  train,  which  it  is  al- 
leged struck  and  killed  the  plaintiff's  in- 
testate, from  its  depot  to  its  shops,  and 
that  the  defendant  negligently,  and  with- 
oot  good  reason,  chose  the  unsafe  way, 
and  that  such  unsafe  way  was  danger- 
ous to  said  Intestate,  then  the  defendant 
was  guilty  of  negligence. "  It  needs  no 
authority  for  the  proposition  that  an  in- 
struction from  a  court  to  a  Jary  should  be 


coached  In  clear,  intelligible  language, 
and  be  suited  to  the  nature  of  the  case  un- 
der the  evidence,  and  such  In  Its  language 
and  meaning  as  may  be  readily  applied 
by  the  Jury  to  the  evidence.  This  inktruc- 
tion,  while  Its  language  is  clear,  is  so 
general  that  I  confess  I  am  scarcely  able 
to  understand  its  special  purpose.  It 
speaks  of  a  safe  and  unsafe  way  uf  ran- 
nlng  the  train.  There  was  evidence 
tending  to  show  that  the  train  was  ex- 
ceeding the  rate  allowed  by  company 
roles  in  the  yard,  and  evidence  to  the 
contrary,  evidence  that  no  signal  was 
sounded,  and  evidence  that  one  was 
sounded.  Does  the  instruction  refer  to 
the  speed  of  the  train,  or  the  want  ot  sig- 
nal? Should  it  not  have  pointed  out? 
But,  aside  from  that,  it  asserts  that  if  the 
unsafe  way  was  chosen,  and  that  way  was 
dangerous  to  the  deceased,  it  was  negli- 
gence in  the  company.  That  was  not  a 
correct  legal  proposition,  under  the  nat- 
ure of  the  case  as  develoi>ed  by  the  evi- 
dence. It  Imports  that  the  company  was 
under  a  duty  to  the  defendant  not  to 
choose  the  unsafe  way.  Take  the  evi- 
dence. The  unfortunate  Nicholas  Spicer. 
between  8  and  9  o'clock  of  the  dark  night 
of  the  27th  day  of  October,  1888,  was 
walking  on  the  railroad  track  in  the 
yard  of  the  Chesapeake  ft  Ohio  Railway 
Oompany.in  thecltyof  Mnntineton,wh«>re 
this  company  had  five  tracks,  and  kept  its 
engine-houses,  machinftHBhops,  and  other 
facilities  for  the  transaction  of  its  vast  busi- 
ness, where  it  made  up  numerous  trains, 
and  numerous  trains  arrived  and  departed. 
He  is  uot  at  a  street  crossing,  but,  purely  for 
his  own  convenience.  Is  walking  on  the 
track  fiom  Sixteenth  to  Twentieth  street; 
and,  seeing  a  train  moving  towards  him 
on  the  track  on  which  be  is  walking,  he 
steps  upon  the  next  track;  and,  being 
blinded  by  the  head-light  of  the  engine 
approaching,  and  his  hearing  dulled  by  it, 
or  more  likely  because  he  did  not  look  for 
a  train  on  the  track  to  which  he  stepped, 
he  is  scarcely  on  that  track  before  be  Is 
struck  by  a  train  which  is  being  backed 
from  the  depot  to  the  shops,  receiving  in- 
Jary,  from  which  he  dies  in  about  an 
hour.  No  one  questions  that  the  com- 
pany Was  simply  exercising  on  ground  be- 
longing to  It  its  lawful  business,  and  that 
the  deceased  was  not  In  the  public  high- 
way, but  using  the  track  for  his  own  con- 
venience, when  be  could  have  used  a  walk 
or  path  bat  a  few  yards  distant,  outside 
of  the  tracks,  and  an  alley  bat  a  short 
distance  further  away.  What  duty  did 
the  company  owe  him  under  these  circum- 
stances except  that  it  should  not  willfully 
or  wantonly  hurt  him?  Where  could  the 
deceased  have  found  a  more  deadly,  dan- 
gerous walk?  And  he  was  fully  aware 
of  this,  for  he  was  an  employe  of  the  com- 
pany, was  well  acquainted  with  the  yard 
and  works  of  the  company  there,  but  not 
in  service  in  the  yard,  nor  on  duty  then  or 
there.  Indeed,  his  daily  contact  and  fa- 
miliarity with  the  railroad  operations 
lulled  him  into  a  feeling  of  security  and 
negligence  which  cost  him  his  life,  when 
but  21  or  22  years  of  age.  He  was  in  pos- 
session o(  all  the  natural  senses  and  facul- 
ties which  tell  of  danger,  and  aid  us  In  self- 
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preservation  amid  perils  surrwunfling  as. 
Public  pulley,  looking  to  the  safety  of  not 
only  those  who  walk  railroad  tracks,  bat 
oT  employes  and  passengers  on  trains,  re- 
quired that  the  law  forbids  the  use  of  rail- 
road tracks  for  that  purpose.  The  inter- 
ests of  the  company  using  the  track  are  of 
minor  importance  herein.  "The  law  is 
well  settled  that  a  person  has  no  right  to 
be  upon  a  railroad  track,  either  walking 
along  or  otherwise,  except  at  a  crossing, 
and  then  only  in  crossing.  The  track  is 
the  private  property  of  the  company. 
It  is  not  built  to  be  walked  on,  and  the 
tact  that  It  may  have  been  used  to  walk 
on,  howeverfrequently  andcommonly,  will 
not  change  the  law  in  this  respect.  It 
does  not  follow  from  this,  however,  that, 
walking  there,  one  may  be  wantonly  in- 
jured by  the  company;  but  it  does  fol- 
low, in  the  language  of  Justice  Millkb, 
[Finlayson  v.  Railroad  Co.,  1  Dill.  579,]  tha  t 
^elng  on  the  private  property  of  the  com- 
pany, on  a  track  which  is  used  tor  a  pur- 
pose which  is  dangerous  to  hnmau  life,' 
one  so  situated  is  'bound  to  use  every  pre- 
caution, every  diligence,  every  care, 
against  the  possibility  or  probability  ot 
any  danger;'  that  in  such  case  the  serv- 
ants in  charge  of  a  train  have  'a  right  to 
presume'  that  a  man  on  the  track  is  'of 
sound  mind  and  good  hearing,'  and  will 
get  off  in  time  to  avoid  the  danger;  that 
the  case  of  a  man  is  not  as  that  of  *a 
child,'  or  a  'dumb  man  known'  to  such 
servants  to  be  dumb;  and  that  therefore 
the  train  is  not  obliged  to  stop,  but  is 
only  bound  to  tlie  ordinary  care  of  warn- 
ing, by  whistling  and  bell  ringing,  if  the 
person  is  seen  by  the  persons  in  charge  of 
it,  which  are  due  to  all  persons,  on 
general  principles.  This  done  In  time 
tor  avoiding  the  danger,  the  company 
are  not  liable. "  So  we  find  the  law  stated 
In  2  Bor.  B.  B.  1027.  A  right  of  way  of  a 
railroad  company  is  theexduslve  property 
of  such  company,  upon  which  no  unau- 
thorised person  has  a  right  to  be.  "Any 
one  who  travels  upon  such  right  of  way 
as  a  footway,  and  not  for  any  business 
with  the  railroad,  is  a  wrong-doer  and  a 
trespasser ;  and  the  mere  acquiescence  of 
the  company  in  jsuch  user  does  not  give 
the  right  to  use  the  track,  or  create  any 
obligation  for  special  protection,"  is  the 
language  of  the  supreme  court  of  Mary- 
laud  in  Railroad  Co.  v.  State.  62  Md.  479. 
See  Railroad  Co.  v.  Sherman,  80  Grat. 
602,  where  It  was  held  tbat  it  the  company 
was  negligent  the  contributory  negligence 
of  deceased  forbade  recovery.  Except  at 
crossings,  "the  man  who  steps  bis  foot 
upon  the  track  does  so  at  his  peril;  the 
company  has  not  only  a  right  of  way, 
but  it  is  exclusive  at  all  times,  and  tor  all 
purposes. " — is  the  language  used  by  the 
Pennnylvania  supreme  court  in  Mulberrin 
V.  Railroad  Co.,  81  Pa.  St.  366.  There  is  no 
evidence  tending  to  show  tbat  the  com- 
pany gave  consent  to  the  use  of  its 
grounds  tor  pedestrians;  very  little  to 
show  any  tacit  consent  in  the  fact  of  its 
use  by  pedestiians. 

But  this  mere  user  would  not  render  the 
company  liable,  as  appears  from  above 
citations.  President  Monodrk  said  in 
Railroad  Co.  v.  Sherman,  supra,  as  to  this 


point:    "That  the  defendant  did  not  pre- 
vent S.  from  walking  on  the  track,  or  ob- 
ject to  his  doing  su,  was  a  mere  permis- 
sion to  him  to  do  BO  at  his  peril.    Heknew 
the  danger  he  thereby  incurr^,  and  how 
careful  he  would  have  to   be  to    guard 
against  it;  and,  if  he  chose  to  encounter 
it  on  bis  own  responsibility,  the  defend- 
ant was  willing  he  should  do  so.    It  cannot 
be  inferred  from  such  permission  that  the 
defendant  intended  to  impair  or  diminish 
in  the  least  drarree  its  right  to  the  fall  use 
of  its  road.    To  have  that  effect,  the  evi- 
dence of  their  consent  should  at  least  be 
very  clear,  it  it  could  be  given  at  all." 
The  fact  that  people  have  often  trespassed 
on  the  track,  and  the  company  bave  not 
stopped  them,  does  no  imply  consent  to  so 
use  the  track,  and  will  not  create  any  right 
in  the  public  to  use  it.    Railroad  Co.  v. 
Brinson,  70  6a.  207.    In  Bailroad  Co.  v. 
Godfrey,  71  111.  600,  it  was  said  that  be- 
cause the  company  did  not  see  tit  to  keep 
people  oft  the  track,  gave  people  no  right 
of  way    At  most,  there  was  only  a  passive 
acquiescence  in  its  use,  and,  like  a   mere 
naked  license  to  pass  over  an  estate.  Im- 
posed   no    duty   to  provide    safeguards 
against  accidents  incident  to  such  ase,and 
the  company  would  only  be  liable  for  will- 
ful injui7  or  gross  negligence.    See  Oretben 
V.  Railroad  Co.,  22  Fed.  Bep.  609.    But  it 
is  said  that  a  duty  was  on  defendant  to 
sound  the  whistle  or  liell.and  I  am  luq air- 
ing what  duty  was  on  the  defendant  to  ren- 
der   this   instruction     proper.      Bat    for 
whose  benefit  is  this  signaling  daty  de- 
signed?   It  la  not  intended  tor  trespassers 
walking  the  track,  but  lor  the  public  at 
lawful  crossings.    Pat.  By.  Ace.  Law,  $  160; 
Bell  V.  Bailroad  Co.,  72  Mo.  50:  2  Shear.  & 
B.  Neg.  §  47U;  2  Ror.  B.  B.  1004.    In  O'Don- 
nell  V.  Bailroad  Co.,  6  B.  I.  216,  it  was 
held  that  one  walking  the  track  could  not 
recover  tor  an  injury  near  a  crossing,  and 
within  such  distance  thereof  as  the  law 
required  the  bell  to  be  rung.    In  Harty  v. 
BaUroad  Co., 42  N.  T.  468,  It  was  held  that 
statute  requiring  bell  to  he  rung  certain 
distance  from  crossing,  and  kept  ringing 
until  crossing  has  been  passed,  was  in- 
tended for  crossings,  and  not  for  person 
on  track  elsewhere.    These  cases  are  re- 
ferred to  as  law  in  the  United  States  sn- 
preme  court  as  applicable  to    the   West 
Virginia  statute  in  the  opinion  In  Bandall 
v.  Bailroad  Co.,  1U9  U.  S.  478,  8  Sup.   Ct. 
Rep.  822.    It  is  true  that,  thoagh  the  de- 
ceased was  thus  on  the  track  at  his   o'wn 
peril,  yet,  as  above  stated,  the  company 
was  under  duty  to  do  no  willful  or  wan- 
ton injury  to  him.  and  not  to  be  gull  Cy  nt 
gross  neglect,  but  to  give  him  wamlDs:  as 
soon  as  he  was  discovered,  for  till  tta«n  it 
was  under  no  duty.    Note  2  to  section  483. 
2  Shear.  &  R.  Neg.   Being  a  trespasser,  the 
company  is  liable  only  for  wiUfuI  Injurv. 
Railroad  Co.  v.  Barman's  Adm'r.  S3   Va. 
554,  8  S.  E.  Rep.  251.    Bat  there  was  no 
evidence  to  show  any  willful  or  wanton 
Injury  or  gross  negligence.    The  train  was 
backing.    2  Whart.  Neg.  S  471,  says  that  is 
not  negligence.    It  had  a  watcbman    on 
the  rear  car,  and  there  was  on  its  i>latforni 
a  red  light,  and  thewatchmanhada  white 
lantern  besides.    He  says  that,  when  the 
deceased  stepped  from  one  track  to   the 
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other,  be,  (the  brakeman.)  who  was 
watchman,  had  no  time  to  more  from  his 
track  until  deceased  was  strnck.  There  is 
no  showing  that  he  could  buve  given  any 
warning  or  lifted  hand  or  voice  to  save 
the  anlortnnate  man  Irom  tbedlre  calami- 
ty which  befel  him  almost  In  the  twinkling 
of  an  eye.  He  was  not  on  tUe  track  of 
this  train  till  he  stepped  on  It,  and  the 
deep  darkness  of  the  night  would  have  pre- 
vented the  brakeman  discovering  him 
sooner.  As  thus,  in  any  view,  the  defend- 
ant owed  the  deceased  no  duty,  I  cannot 
see  how  there  was  any  error  in  refusing 
an  Instruction  which  imported  that  it  did 
owe  him  a  duty.  The  accident  was  in- 
evltahle.    Hawker  v.  Bailroad  Co.,  15  W. 

va.ess. 

"  Instrnction  No.  8.  The  Jury  are  In- 
Etmcted  that  it  is  a  question  of  fact  for 
them  to  say  whether  the  Intestate  should 
have  stopped  to  look,  or  whether  under 
the  clrcauistances,  as  detailed  by  the  evi- 
dence in  this  case,  he  bad  the  right  to  rely 
on  being  given  timely  warning  of  the  ap- 
proach of  a  train."  What  I  have  above 
said  as  to  the  law  and  evidence  in  an- 
other connection  has  anticipated  this  in- 
strnction, and  shows  that  it  was  rightly 
refosed.  It  is  Idle  to  say  that  it  was  a 
question  of  fact  tor  the  Jury  to  say  wheth- 
er a  party  on  the  track,  bound  to  the  ut- 
most care  and  watchfulness  as  shown 
above,  unlawfully  there,  too,  should  have 
looked  for  another  train,  or  whether  he 
bad  right  to  wait  for  signals,  when  the 
signals  were  not  designed  by  law  for  him. 

Tbe  second  asBlgnment  of  error  is  In  giv- 
ing six  instructious  asked  by  defendant  as 
follows:  "No.  1.  Tbe  jury  are  instructed 
that  every  person  of  ordinary  intelligence 
is  boand  to  know  that  a  railroad  yard, 
with  nnmerons  switches,  tracks,  and  ap- 
pliances, where  engines,  cars,  and  trains 
are  frequently  passing  and  repassing,  is  a 
place  of  more  than  ordinary  danger,  and 
it  becomes  his  legal  duty,if  he  goes  onsuch 
yard,  to  use  corresponding  care  and  cau- 
tion to  avoid  injury;  and,  even  though  tbe 
defendant  company,  in  this  cause,  may 
have  permitted  persons  to  pass  along  and 
over  its  tracks  in  such  yard,  still,  if  the 
Jury  believe  from  the  evidence  that  Nicho- 
las Spicer  was  walking  along  on  the  track 
Id  the  yard,  and  using  the  same  as  a  foot- 
path on  grolng  from  one  part  of  the  town 
to  another,  it  was  negligence  on  bis  part, 
to  employ  such  track  in  said  yard  tor  such 
purpose  without  exercising  the  greatest 
care  and  caution  to  discover  the  appi'oach 
of  trains,  and  avoid  being  struck  by  them. 
No.  S.  Tbe  conrt  Instructs  the  jury  that 
the  statute  of  West  Virginia  does  not  re- 
quire both  the  sounding  of  the  whistle 
and  the  ringing  of  the  bell  on  an  engine  ur 
train  approaching  a  public  street  or  cross- 
ing; either  the  sounding  of  tbe  whistle  or 
tbe  ringing  of  the  bell  trnra  a  time  suffl- 
cient  to  give  notice  of  the  approach  of 
Bocb  train  before  such  street  or  crossing 
la  reached,  is  sufficient.  No.  3.  The  court 
fnatracts  the  jury  that  persons  who  live  In 
tbe  vlcintty  of  a  railroad,  and  use  the 
-tracks  or  spaces  l>etween  the  tracks  as  a 
footpath,  {^though  used  by  the  public 
fcenerally  without  objection  ou  tbe  part 
of  the  railway,  go  there  at  their  own  risk. 


and  enjoy  the  license  subject  to  the  perils. 
No.  4.  The  court  Instructs  tbe  jury  that  it 
is  the  duty  of  a  person  either  about  to 
cross  or  to  walk  along  a  railroad  to  look 
in  every  direction  from  which  a  train  may 
approach  before  going  upon  a  railroad, 
and  it  he  tails  to  look,  when  he  could  have 
seen  the  approaching  train  If  he  had 
looked,  it  is  such  proximate  contributory 
negligence  as  will  prevent  him  from  recov- 
ering any  damages  for  injuries  sustained 
by  being  struck  by  a  train  immediately  aft- 
er going  upon  the  track,  unless  the  serv- 
ants of  the  railroad  could  have  seen  or 
discovered  him  in  time  to  avoid  his  negli- 
gence in  getting  upon  the.railway.  No.  &. 
The  court  instructs  the  Jury  that,  if  they 
find  from  the  evidence  thatNicholas  Spicer 
was  injured  while  walking  upon  the  track 
of  the  defendant's  railway  not  in  a  public 
road  or  crossing  of  a  public  road,  the  tact 
that  no  signals  were  given  by  the  serv- 
ants in  charge  ot  the  defendant's  train  for 
the  crossing  ot  aoth  street  would  not  be 
such  neglect  as  would  render  the  company 
liable  tor  the  Injury  to  Nicholas  Spicer, 
unless  the  servants  in  charge  ot  defend- 
ant's train  knew,  at  the  time  the  train 
was  being  backed,  or  could  have  known, 
by  the  exercise  of  care,  caution,  and  pru- 
dence, that  Nicholas  Spicer  was  on  the 
track,  and  then  failed  to  give  any  signals 
or  warning  to  him  of  the  approach  of  the 
train.  No.  6.  If  the  Jury  believe  from  the 
evidence  that  the  plaintiff's  intestate, 
Spicer,  was  walking  along  the  railroad 
tracks  of  the  defendant  company  within 
what  is  known  us  the  '  Huntington  Ball- 
road  Yard,'  used  by  the  defendant  for  the 
purpose  ot  switching  and  making  up 
tralns;-and  that  there  were  several  tracks 
and  numerous  switches  therein,  and  trains 
almost  eonstantly  passing  and  repassing 
over  and  along  the  said  tracks  at  all  hours 
ot  the  day  and  night;  and  that  while  he 
was  so  walking  along  the  said  tracks  in 
the  said  yard,  in  order  to  avoid  one  train 
coming  towards  him  along  one  ot  tbe 
tracks,  he  stepped  over  onto  another 
track,  directly  m  front  ot  a  train  going 
east,  without  looking  back  to  see  if  there 
was  such  a  train  onsuch  track;  and  that, 
it  he  had  so  looked  back,  he  could  have 
seen  the  train  that  struck  him  before  he 
stepped  onto  such  track,  and  have  avoid- 
ed being  struck  by  it,— then  such  failure  to 
so  look  back  was  negligence  on  tbe  part 
of  said  Spicer:  and,  unless  tbe  Jury  find 
from  tbe  evidence  that  the  said  Spicer  was 
seen,  or  could  have  been  seen,  by  the  train- 
men in  charge  of  the  train  that  struck  him 
tor  a  sufficient  length  of  time  after  he 
stepped  on  the  track  In  front  of  tbe  train, 
before  he  was  struck,  to  have  enabled 
them  to  stop  the  train,  or  give  Spicer  suffi- 
cient warning  to  get  oft  ot  tbe  track,  then 
they  mnst  find  for  the  defendant. "  I  refer 
to  what  has  been  already  said  as  perti- 
nent to  these  instructions.  Anything  here 
said  is  substantially  but  repetition. 

As  to  tbe  first.  Justice  Miller  said,  in 
the  quotation  above  given  from  Rorer, 
that  the  party  must,  under  circumstances 
like  these,  use  "every  precaution,  every 
diligence,  every  care  against  the  proba- 
bility or  possibility  of  any  danger.  '*  Fin- 
layson  v.  Bailroad  Co.,  1  Dill.  679.    Presl- 
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dent  MoHOURB  aaid  In  Railroad  Co.  v.  Sherw 
man,  90  Grat.  628,  tn  the  Virginia  conrt  of 
Appeals :  "  He  knew  the  danger  he  thereby 
incurred,  and  how  carefnl  he  would  have 
to  be  to  guard  again«t  it.  *  *  *  The 
instinct  of  selt-preserTation  seemed  to  re- 
'quire  that  S.  should  use  incessantly,  while 
he  was  walking  upon  the  track,  both  his 
eyes  and  his  ears,  to  discover  any  signs 
of  danger  from  behind  or  before.  Had  he 
heeded  this  plain  admonition,  he  would 
'Certainly  have  escaped  all  danger.  His 
walking  upon  the  track,  instead  of  in  one 
of  the  paths  on  the  side  of  it,  and  his  not 
properly  looking  at  or  listening  for  danger 
while  RO  doings  hare  been  the  chief,  if 
not  the  only,  cause  of  death,  and  at  least 
made  him  guilty  of  contributory  negli* 
gence. "  Even  before  going  on  the  track 
At  public  crossings,  where  the  traveler 
has  a  right  to  be,  he  must  look  and  listen 
carefully.  2  Shear.  &  R.  Neg.  $476;  1  Ror. 
R.  R.  538;  Beyel  v.  Railroad  Co.,  ante,  582, 
<decided  this  term ; )  Railroad  Co.  v.  Hous- 
ton, 96  n.  S.  697.  How  much  greater  care 
is  required  of  a  party  going  on  a  track 
not  at  a  crossing,  at  night,  in  a  railroad 
yard,  full  of  trains  moving  in  all  direc- 
tions. The  degree  of  care  called  for  by  in- 
«tractlon  1  is  not  greater  than  the  law  re- 
quires, and  is  substantially  like  one  ap- 
proved in  Railroad  Co.  v.  Baches,  55  III. 
886;  2  Thomp.  Trials,  §  1808. 

As  to  second  instmction,  onr  statute 
does  not  require  both  blowing  of  whistle 
and  ringing  of  bell  even  at  crossings.  The 
statute  must  call  for  both,  to  make  both 
obligatory.    1  Rur.  R.  R.  536. 

As  to  the  fifth,  see  cases  above  cited, 
that  slgrnalR  are  not  for  benefit  of  tres- 
passers. Its  doctrine  was  approved  by 
Railroad  Co.  v.  Depew,  40  Ohio  St.  121.  I 
-see  no  error  in  any  of  the  defendant's  In- 
«tructtons.  There  is  nothing  in  Nuxum  v. 
Railroad  Co.,  80  W.  Va.  228,  4  S.  £.  Rep. 
242,  in  conflict  with  these  principles.  The 
accident  there  occurred  in  the  public  wharf 
ground  at  Wheeling,  where  the  party  had 
■a  right  to  be.  The  case  of  Hawker  v. 
Railroad  Co.,  15  W.  Va.  629,  as  to  negli- 
gence before  or  after  the  stock  was  seen, 
has  no  relation  to  this  case.  It  involved 
a  mere  question  of  variance  between  alle- 
4[^at1on  and  proof. 

The  last  assignment  of  error  is  in  the  re- 
fusal to  grant  a  new  trial,  because  the 
verdict  was  contrary  to  law  and  evidence, 
and  is  wholly  untenable.  Under  this  head, 
I  may  say  that  both  law  and  evidence 
were  against  the  plaintiff.  I  think  it  al- 
ready has  been  shown  that  the  law  is 
against  her,  and  that  the  tacts  already 
stated  show  that  the  evidence  is  against 
her.  Under  the  latter  head,  I  will  only 
add  that,  when  a  verdict  has  been  ap- 
proved in  the  trial  court,  this  court  will 
set  it  aside  only  where  It  is  manifestly  and 
palpably  contrary  to  the  evidence,  or 
without  sufficient  evidence,  when,  after  re- 
jecting all  evidence  of  the  defeated  party 
in  conflict  with  that  of  the  successful 
party  and  giving  the  latter's  evidence  full 
faith  and  enect  to  prove  all  that  may  fair- 
ly be  deduced  from  it,  the  verdict  still  Is 
wrong.  And  I  add  to  the  facts  above  ap- 
pearing that  the  clear  preponderance  of 
evidence  is  that  the  train  was  backing  at 


■iz  or  seven  miles  an  bonr,  as  reqnlred  by 
rules,  and  that  the  bell  rang  at  ail  eroM- 
ings.    The  iudgmmt  is  affirmed. 

Ldcas  and  Enoubh,  JJ.,  concur.   Hoi/r, 
J.,  absent. 


State  v.  Wise. 

(SumretM  Court  <tf  South  CamiUna.   Jan.  & 
1891.) 

CxntiKJLi.  Ljiw — TwioB  m  Jeopabdt  —  Self-Os- 

VBKSa — iMPBAOHUENT  Of  WlTNB8»— RiVISW. 

1.  Const  B.  0.  art.  1,  S  18,  declaring  Uiat"  no 
person,  after  having  been  once  acquitted  by  a 
jury,  snail  again,  for  the  same  ofCense,  be  pat  in 
jeopardy  of  his  life  or  liberty, "  repeals  and  su- 
persedes the  oonunon  law,  aod,  'where  a  oonvio- 
tloa  of  murder  is  set  aside  on  appeal,  the  accoaed 
may  be  agrain  tried  upon  ibe  same  diarge. 

2.  A  charge  in  regard  to  selt-dafense,  that 
the  jury  shonld  ask  themselves  what  they  would 
have  done  imder  the  <drcumstances  surroanding 
the  accused  at  the  time,  and  should  "plaoe  them- 
selves in  the  shoes  of  defendant,''  was  properly 
r^ected.  Tlie  true  questions  for  them  to  deter- 
mine were  wheUter  defendant  believed  he  was 
In  snoh  imminent  danger  of  his  lite,  or  of  aerious 
bodily  harm,  as  to  require  taking  the  life  of 
his  assailant,  and  whether  the  oironmatanoes 
were  such  as  to  Justify  that  belief  in  the  mind  of 
a  person  of  ordinary  fairness  and  reason. 

5.  Where  an  accused  persoi^  who  testifies  in 
bis  own  behalf,  on  cross-examination  denies  that 
he  was  arrested  and  oonvioted  of  a  larceny  before 
ajnstice  of  the  peace,  his  conviction  may  be 
proved  by  the  record  of  snoh  oaae. 

4.  When  suoh  record  la  not  incorporated  in 
the  "case, "  but  it  appears  from  the  testimony  of 
the  justice  that  the  person  who  made  the  arrest 
and  signed  the  return  npon  the  warrant  was  his 
constaole,  it  will  be  presumed  that  he  was  a 
constable,  and  had  authority  to  make  the  arrest 
Distinguishing  State  v.  Cohen,  18  B.  C.  196. 

6.  A  witness  for  the  prosecution  testifled,  on 
cross-examination,  that  he  had  made  abont  the 
same  statements  en  a  former  trial,  and  waa  then 
asked  why  he  had  told  certain  persons  that  he 
had  been  made  to  swear  lies  on  that  trisl,  and 
answered  that  be  had  not  told  them  any  snch 
thing.  He  was  then  asked  if  one  of  said  persons 
did  not  say  to  htm  that  he  ought  to  be  pat  in  the 
penitentiary,  and  made  to  break  rock  the  rest  of 
his  Ufe.  Held,  that  the  question  was  properly 
excluded,  since  the  answer  sought  was  hears^, 
and  the  Issue  was  collateral. 

6.  Evidence  offered  to  prove  threats  against 
the  prisoner  by  the  deceased  will  be  excluded 
when  it  only  tends  to  ihow  that  deceased  ■*had  a 
prejudice"  against  him  and  two  others,  on  ao- 
oount  of  a  woman,  and  that  he  egcpieased  himself 
strongly  as  to  what  he  would  do  and  eolfar  tor 
her,  without  making  threats  against  any  one. 

7.  Where,  on  s^peal,  the  supreme  court  re- 
verses the  circuit  court,  and  a  remittitur  Is  sent 
down,  the  circuit  court  regains  jurisdiction,  even 
though  the  judgment  of  the  supreme  court  did  not 
order  the  case  remanded. 

8.  The  supreme  coort  will  not  review  the 
trial  court's  exerdse  of  dlaaretloo  in  rafusinK  a 
continuance  because  of  the  absence  of  a  matenal 
witness  for  the  defense. 

Appeal  from  general  sessions  dreatt  conrt 
of  Lexington  county ;  I.  D.  Witbsbspoon, 
Judge. 

Ateetwe  A  Muller,  for  appellant.  P.  H. 
Nelson,  for  the  State. 

McIvER,  J.  This  is  the  second  appeal  in 
this  ease,  tbe  first  being  reported  in  10  B. 
E.  Rep.  612.  as  well  as  in  82  B.  C.  46.  The 
former  appeal  resulted  tn  a  Jndgmoit  of 
this  court  In  the  following  language:  "It 
is  tbe  Judgment  of  this  court  that  the 
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Jodsinent  of  thecircnit  court  be  re  vented. " 
The  remtttitur  having  been  sent  down  to 
the  circoit  conrt,  the  appellant  was  a«;ain 
put  apon  bia  trial,  and  when  tbe  case  waa 
called  (or  trial  bia  connael  moved  (or  a 
continuance  on  tbe  ground  o{  tbe  absence 
o(  Jobn  Moore,  one  o(  bis  wltnesaea,  wbo 
bad  testified  at  tbe  (onner  trial ;  when  the 
BoUcltor  agreed  to  admit  that  auch  wit- 
ness would  give  tbe  same  testimony  as 
that  found  in  certain  (olios  o(  tbe  "case" 
as  prepared  (or  the  (ormer  hearing  in  this 
conrt.  sobject.  however,  to  bis  objection 
to  the  competency  of  such  testimony, 
whtcb,  when  it  was  o((ered,  was  ruled  in- 
competent. Counsel  (or  the  prisoner  then 
made  tbe  point  that,  the  supreme  court 
having  simply  reversed  the  Judgment  of 
tbe  circuit  court  rendered  at  theformw 
trial,  without  remanding  the  case  (or  a 
new  trial,  the  prisoner  could  not  again  be 
put  upon  bis  trial.  The  point  was  over- 
ruled by  the  circuit  Judge,  and  theprisuner 
was  arraigned  and  pleaded  nut  guilty,  and 
tbe  trial  proceeded  in  tbe  usual  (orm, 
wbicb  again  resulted  in  a  conviction  o( 
murder,  npon  wbicb  Judgment  was  duly 
rendered,  and  the  prisoner  again  appealed 
upon  the  several  grounds  set  out  in  the 
record. 

Tbe  first  and  second  grounds  raise  the 
qaestton  as  to  the  correctness  oi  the  ruling 
o(  tbe  circuit  Judge  as  to  the  effect  o(  tbe 
(orm  o{  the  Judgment  o(  this  court  upon 
tbe  hearing  o(  tbe  (ormer  appeal.  Tbe 
contention  un  the  part  o(  tbe  appellant  is 
that  tbe  Judgment  o(  tbe  circuit  court  in 
the  (onner  trial  having  bem  simply  re- 
vi^rsed,  without  any  order  remanding  the 
case  (or  a  new  trial,  tbe  prisoner  cannot 
again  be  put  upon  bis  trial,  (or  tbe  reason 
that,  the  case  having  been  carried  to  the 
supreme  court,  the  circuit  conrt  thereby 
lost  jurisdiction  o(  it,  and  could  not  again 
acquire  Jurisdiction  without  an  order  of 
tbe  supreme  court  remanding  it  to  the  cir- 
coitcoort.  This  position,  however,  wholly 
ignores  tbe  ef(ect  o(  the  remittitur,  by 
which,  as  has  oiten  been  held,  this  court 
loses  its  Jurisdiction,  and  tbe  same  is  re- 
stored to  the  circuit  court.  It  is  clear. 
there(ore,  that  there  is  no  (oundation  (or 
the  objection  to  the  Jarisdictiou  o(  the  cir- 
cuit conrt. 

It  might,  however,  be  contended  that 
the  prisoner  having  once  been  tried  and 
convicted,  and  Judgment  having  been  ren- 
dered upon  such  conviction,  wbicb  Judg- 
ment has  been  reversed,  not  upon  the 
ground  tbat  the  Indictment  nnder  which 
he  was  tried  was  invalid  or  fatally  deiect- 
ive,  he  cannot  be  tried  again  without 
violating  tbe  (undamental  maxim  of  the 
common  law,  "that  no  man  Is  to  be 
bronght  Into  Jeopardy  o(  his  lUe  more  than 
once  (Or  the  same  oHenae, "  (4  BI.  Comm. 
336;)  wbicb  has  been.  In  substance,  incor- 
porated into  the  constitution  o(  tbe  United 
States,  as  well  as  o(  tbe  constitutions  o( 
many  o(  tbe  sta  tee.  Now,  while  the  terms 
in  which  this  maxim  Is  expressed,  as  well 
by  writers  on  the  common  law  as  in  some 
constitutions,  have  given  rise  to  many  de- 
cisions as  to  when  a  person  can  be  said  to 
have  been  once  "brought  Into  jeopardy  of 
bis  life,"  no  such  question  can  arise  under 
the  terms  o(  tbe  constitution  of  this  state, 


art.  I,  S 18,  which  reads  as  follows:  "No 
person,  a(ter  baring  been  once  acquitted 
by  a  jury,  shall  again,  (or  tbe  same  offense, 
be  put  in  Jeopardy  of  bis  life  or  liberty : " 
(or,  as  is  said  by  Mr.  Justice  McGowan  in 
State  V.  Shirer,  20  S.  C. 406:  "We  do  not 
nnderstand  that  this  constitutional  pro> 
vision  is  to  be  considered  as  merely  declar- 
atory o(  the  common  law,  but,  on  the  con- 
trary, as  superseding  and  repealing  it, 
whenever  the  two  are  Inconsistent  with 
each  other."  And  after  quoting  (rum 
Bishop  on  Criminal  Law,  to  show  tbat  a 
const!  tntional  provision  is  controlling,  he 
proceeds  to  say :  "We cannot  doubt  that 
this  provision  in  the  cunstitution,  which 
deals  with  the  subjects  and  touches  the 
very  essence  o(  the  matter,  was  intended 
to  be  exclusive  and  exhanstive,— indeed, 
our  only  law  on  the  subject. "  From  this 
it  (ollows  that  one  wbo  claims  the  benefit 
o(  the  principle  upon  which  the  common- 
law  maxim  rests,  must  derive  bis  claim 
solely  (rum  the  principle  as  declared  In  our 
constitution,  and  bring  himself  within  the- 
terms  as  there  stated.  Now,  as  there  i» 
no  pretense  tbat  tbe  appellant  baa  once 
been  acquitted  by  a  Juryoftheotfense  with 
which  he  is  now  chsi-ged.  It  is  quite  cle^r 
that  he  could  not  avail  himself  of  the  ex- 
emption secured  by  the  constitution  from 
a  second  trial  for  the  same  otteaee.  In- 
deed it  seems  to  be  well  settled, even  where 
the  principle,  as  stated  in  the  terms  o(  the 
common-law  maxim,  prevails,  that  where 
the  deiendant,  on  his  own  motion,  secures 
a  reversal  o(  a  Judgment  o(  conviction,  he 
thereby  waives  any  objection  to  being  put 
a  second  time  in  Jeopardy,  and  may  be 
tried  again  (or  the  same  offense.  See  1 
Bish.  Crim.  Law,  §  008  et  seq.  But  under 
the  express  terms  of  our  constitution,  as 
we  have  seen.  It  is  unnecessary  to  consider 
this  view.  It  seems  to  us  clear,  therefore, 
tbat  neither  tbe  first  nor  second  ground  of 
appeal  can,  in  any  view,  be  suBtalned. 

The  third,  fourth,  and  fifth  grounds  of 
appeal  Impute  error  to  the  circuit  judge  in 
sustaining  an  objection  Interposed  by  the 
solicitor  to  a  certain  question  proposed  to 
a  witness  (or  the  prosecution,  one  Solo- 
mon Meetie,  by  counsel  (or  the  prisoner 
on  his  cross-examination.  This  witness. 
a(ter  saying  that  he  had  been  examined 
at  the  (ormer  trial,  and  then  made  about 
the  same  statement  that  be  now  makes, 
was  asked  why  he  had  told  Tyler  Caugh- 
man  and  Calhoun  Canghman  that  he  bad 
been  made  to  swear  lies  in  this  case,  to 
which  he  replied  that  he  never  said  any 
such  thing.  Up  to  this  point  no  objection 
seems  to  have  been  interposed,  but  when 
the  witness  was  asked  tbe(ollowlng  ques- 
tion, "Didn't  Tyler  Caughman  say  to  you 
that  you  ought  to  be  put  in  the  peniten- 
tiary, and  made  to  break  rock  the  balance 
o(  your  life?  "  an  objection  was  interposed 
and  sustained,  though  the  witness  an- 
swered in  these  words :  "If  he  did  so,  I 
didn't  hear  him  say  it. "  We  think  tbe  ob- 
jection was  properly  sustained:  for,  in 
the  first  place.  It  was  hearsay,  and,  in  the 
second  place,  it  was  collateral  to  the  issue 
on  trial,  and  would  not,  therefore,  aBord 
any  basis  for  a  contradiction. 

The  sixth  and  sixteenth  grounds  of  ap- 
peal, it  is  conceded,  were  taken  under  a 
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mteapprebenslon  of  the  facts,  and  were 
therefore  very  properly  abandoned.  The 
fleventh  groand.imputingerror  in  refusing 
to  continae  the  case  In  the  absence  of  a 
material  witness  for  the  defense,  cannot, 
as  has  often  been  held,  he  sastained. 

The  eighth  ground  complains  of  error  In 
refusing  to  allow  the  testimony  of  John 
Moore,  taken  at  the  former  trial,  to  be  In- 
troduced. As  has  already  been  stated, 
when  the  counsel  for  prisoner  stated  that 
he  was  not  ready  to  go  to  trial  on  ac- 
count of  the  absence  of  this  witness,  the 
solicitor  agreed  to  admit  that  such  wit- 
ness, it  present,  would  testify  as  he  had 
done  atthe  former  trial,  subject,  however, 
to  his  objection  to  the  competency  of  soch 
testimony.  This  testimony,  when  offered, 
was  ruled  incompetent,  on  the  ground 
that  while  threats  made  by  the  deceased 
against  the  prisoner  wonld  be  competent, 
yet  the  testimony  oBered  was  too  in- 
definite, and  did' not  seem  to  point  to  the 
prisoner.  The  testimony  thus  ruled  out  is 
incorporated  in  the  "case, "and, from  a 
careful  examination  of  it,  we  do  not  think 
there  was  any  error  in  the  ruling  com- 
plained of.  The  utmost  that  can  be  said 
of  it  is  that  it  tends  to  show  that  the  de- 
ceased, at  some  time,  when  is  not  stated, 
exceiit  that  it  was  before  the  fray  in  which 
the  fatal  wound  was  given,  "had  a  preju- 
dice" against  three  persons,  one  of  whom 
was  the  prisoner,  abont  a  woman;  and, 
while  it  does  show  that  the  deceased  ex- 
pressed himself  In  very  strong  terms  as  to 
what  be  would  do  and  suffer  for  the 
woman,  it  does  not  show  any  threat 
against  the  prisoner  or  any  one  else. 

The  ninth  ground  is  based  upon  a  mis- 
conception of  the  ruling  of  the  circnit 
judge.  As  we  underatand  it,  his  honor  did 
not  hold  that  a  threat  made  by  the  de- 
ceased against  the  prisoner  would  not  be 
competent  unless  it  was  communicated  to 
him. 

The  tenth  and  eleventh  grounds  are 
ttaeed  upon  alleged  errors  in  allowing  a 
paper  purporting  to  be  a  record  of  a  trial 
justice's  court  to  be  introduced  by  the 
state,  in  reply,  to  attack  the  credibility  of 
the  defendant.  It  seems  that  while  the 
prisoner  was  on  the  stand,  testlfylug  in 
his  own  behalf,  he  was  asked  whether  he 
had  ever  been  tried  and  convicted  before 
Mr.  Dreher,  a  trial  Justice,  for  petit  lar- 
ceny, in  stealing  a  chicken,  which  he  de- 
nied, and  also  denied  that  he  had  ever 
'been  arrested  by  one  P.  H.  Corley,  as  a 
constable,  under  a  warrant  charging  him 
with  that  offense.  In  reply  the  state  of- 
fered the  trial  Justice,  with  the  warrant  in 
his  hand,  for  the  purpose,  as  was  claimed, 
of  attacking  the  credibility  of  the  defend- 
ant, when  the  counsel  for  the  prisoner  ob- 
jected to  the  introduction  of  the  record. 
iSo  far  as  the  record  before  us  shows,  tlie 
court  made  nu  ruling  upon  this  objection ; 
but  as  the  witness  proceeded  to  state, 
from  the  paper,  that  it  was  a  warrant  for 
the  arrest  of  the  prisoner  und  his  brother, 
under  a  charge  of  petit  larceny,  we  sup- 
pose we  are  bound  to  assume  that  the  ob  • 
jpctlon  was  overruled.  The  question, 
therefore,  is  whether  there  was  any  error 
in  this  ruling.  In  the  case  of  State  v.  Bob- 
«rtson,  26  8.  C.  117,  1  S.  E.  Rep.  443,  it  was 


held  that,  when  the  accused  avails  himself 
of  the  privilege  allowed  him  by  Etatnte  of 
testifying  in  his  own  behalf,  he  assamee 
the  position  of  any  other  witness,  and 
hence  bin  character  for  veracity  may  be 
attacked  in  either  of  the  vecognAsei  modes 
of  doing  so, — that  Is,  by  offering  witnesses 
to  Impeach  his  general  reputation  for  ve- 
racity, or  by  offering  evideDce,  after  lay- 
ing the  proper  foundation  for  that  pur- 
pose, tending  to  show  that  be  has  made 
statements,  in  reference  to  the  Issue  on 
trial,  contrary  to  those  testified  to  in 
court.  Treating,  then,  the  accused  as  an 
oi-dlnary  witness  In  this  case,  the  precise 
question  Is  whether  it  was  competent  for 
the  state  to  offer  any  evidence,  for  the  pur- 
pose of  attacking  the  credibility  of  the  de- 
fendant, tending  to  contradict  the  defend- 
ant as  to  a  collateral  fact  stated  by  him 
in  his  cross-examination.  Whntber  the 
defendant  had  been  indicted  for  and  con- 
victed of  petit  larceny  In  stealing  a  chicken 
was  a  matter  wholly  Irrelevant  to  the  is- 
sue then  on  trial,  and  the  rale  is  well  set- 
tled that  any  statement  which  be  may 
have  made  in  regard  to  such  collateral 
matter  was  not  open  to  contradiction  by 
other  witnesses.  In  1  Qreenl.  Gv.  $  448.  it 
is  said  to  be  "  a  well-settled  rule  that  a 
witness  cannot  be  cross-examined  as  to 
any  fact,  which  is  collateral  to  the  issue, 
merely  for  the  purpose  of  contradicting 
him  by  other  evidence,  if  he  should  deny 
it,  thereby  to  discredit  his  testimony. 
And  if  a  question  is  put  to  a  witness, 
which  is  collateral  or  Irrelevant  to  the  is- 
sue, his  answer  cannot  be  contradicted  by 
the  party  who  asked  the  questiun,  bat  it 
is  condnsl  ve  against  him . "  To  same  effect, 
see  1  Starkle,  Ev.  184, 145;  Phil.  Ev.  (Sd 
Amer.  from  8d  London  Ed.)  280,  281 ;  also 
Smith  V.  Henry,  2  Bailey,  127;  Jones  v.  Mc- 
Neil, Id.  473,— where  the  rule  as  above 
stated  Is  recognized.  This  well-eetti«d 
rule  Is  founded  upon  two  reasons:  First, 
that,  while  a  witness  Is  supposed  to  be  al- 
ways ready  to  support  his  general  charac- 
ter, he  cannot  be  expected  to  be  always 
ready  to  defend  or  explain  all  of  his  past 
acts,  and  hence  the  rule  that  In  impeaching 
the  character  of  a  witness  the  testimony 
must  be  confined  to  evidence  of  his  general 
character,  and  it  is  notcompetentto  prove 
particular  tacts  affecting  his  character; 
isecoBd,  because  the  adraissiou  of  such  tes- 
timony would  tend  to  multiply  the  issues, 
and  thus  confuse  the  {ary.  Hot  where 
these  reasons  are  absent,  there  Is  an  excep- 
tion to  the  well-settled  rule  above  stated. 
Thus  it  is  comi>etent  to  impeach  the  cred- 
ibility of  a  witness  by  prodncing  the  rec- 
ord of  his  conviction  of  an  infamons  of- 
fense, which  necessarily  affects  his  charac- 
ter; for  in  such  a  case  the  witness  has  al- 
ready had  an  opportunity  of  meeting  the 
specific  charge  on  his  trial  therefor,  and 
there  is  no  danger  of  multiplying  the  is- 
sues, as  the  record  Is  conclusive.  This  ex- 
ception is  plainly  recognised  by  Judge 
U'NEAi.t,,  in  delivering  the  opinion  of  che 
court  of  appeals  In  Anon.,1  Hill.  (S.  C.)  257. 
where  he  says:  "The  credit  of  a  witness 
may  be  assailed  by  showing  him  to  be  un- 
worthy of  credit  In  a  court  of  Justice;  that 
is  generally  done  by  proof  of  bad  charac- 
ter.   And  in  proof  of  this  kind  the  party 
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assalUnK  the  witness  cannot  so  into  evl- 
4lence  of  partlcolar  crimes  committed  by 
the  witnesK,  (unless  a  conviction  of  a  fel- 
ony for  the  criwen  falsi  can  be  produced,) 
-and  this  la  what  la  meant  by  not  being  al- 
lowed to  go  into  particular  facts  to  show 
a  want  of  character. "  Bee,  also,  7  Amer. 
A  Eng.  £nc.  Law,  lOU;  Com.  v.  Gorbam, 
99  Maas.  420;  Railroad  Co.  v.  Riley,  39  Ind. 
S68.  While,  therefore,  under  the  general 
rule  above  stated,  )t  would  not  have  been 
-competent  for  the  state  to  examine  wit- 
neeses  in  reply  for  the  purpose  of  contra 
-dieting  the  statements  made  by  the  accused 
while  on  the  stand  as  a  witness,  in  regard 
to  any  matter  collateral  to  the  issue  then 
on  trial,  it  was  competent,  under  the  ex- 
ception to  that  rule,  to  otter  in  evidence 
the  record  of  the  conviction  of  the  accused 
-of  an  oSense  which  neceusarily  affected, 
not  only  his  credibility,  but  bis  compe- 
tency, as  a  witness,  (State  v.  James,  15  8. 
C  233;)  for  he  had  already  been  nBorded 
an  opportunity  to  defend  himself  against 
such  charge,  and  it  opened  no  new  issue, 
as  the  record  was  conclusive. 

The  appellant,  however,  insists  that 
the  paper  offered  as  a  record  ol  the  convic- 
tion of  petit  larceny  was  a  nullity,  be- 
cause, as  he  alleges,  it  shows  .upon  its  face 
that  the  warrant  was  executed  by  a  per- 
son "who  was  not  a  regular  constable, 
and  who  had  no  special  appointment  to 
make  the  arrest,  as  requiied  under  the 
law."  Inasmuch  as  a  copy  of  the  record 
is  not  incorporated  in  the  "case, "  we  have 
no  means  of  knowing  what  appeared  or 
did  not  appear,  upon  its  face,  except  from 
what  is  stated  in  the  testimony  of  the  trial 
-justice,  which  is  embraced  in  the  "case." 
So  far  from  it  appearing  from  that  testi- 
mony that  the  warrant  was  not  executed 
by  a  lawful  officer,  the  contrary  there  ap- 
pears, for  the  trial  Justice  testifies  that  P. 
H.  Coriey  was  his  constable  at  the  time 
that  his  return,  showing  that  defendant 
had  been  arrested,  was  indorsed  upon  the 
warrant  and  signed  by  him  as  consta- 
ble; and,  as  the  trial  Justice  unquestion- 
ably had  authority  to  appoint  him  to 
act  as  a  constable  for  him  in  that  case,  we 
are  bound  to  assume,  in  the  absmce  of  any 
evidence  to  thecontrary,  and  in  view  of  the 
afiarmatire  evidence  that  Coriey  was  the 
constable  of  the  trial  Justice  at  the  time, 
-and  acted  as  such  in  that  particular  case, 
tbat  he  had  been  duly  appointed  as  such. 
Tbe  present  case  differs  materially  from 
the  case  of  State  v.  Cohen,  13  S.  C.  198, cited 
and  relied  upon  by  counsel  for  appellant. 
There  the  proceedings  before  tbe  trial  Jus- 
tice were  brought  up  by  writ  of  certiorari, 
and  upon  inspection  fatal  Jurisdictional 
defects  werediscovered,  while  here  the  rec- 
ord is  not  before  us,  and  all  that  we  know 
•of  it  is  what  appears  in  the  testimony  of 
the  trial  Justice,  set  out  in  the  "case,"  and 
■this  does  not  show  any  Jurisdictional  de- 
-fect.  It  is  quite  clear,  therefore,  that  this 
purely  technical  polntcannot  besustalned. 

Tbe  twelfth,  thirteenth,  and  fourteenth 
.grounds  of  appeal  Impute  error  to  the  cir- 
cuit Judge  in  Instructing  tbe  Jury  as  to  the 
law  of  self-defense.  The  plea  of  self-de- 
fense rests  upon  the  idea  of  necessity,— a 
legal  necessity;  that  Is,  such  a  necessity 
as  in  the  eye  of  the  law  will  excuse  one 


for  so  graveanaetas  the  taking  of  human 
life.  Hence  It  must  he  a  necessity  which  Is 
not  brought  about  by  the  fault  of  the  ac- 
cused ;  for  the  law  will  not  allow  one  to 
avail  himself  of  such  a  defense  when,  by 
his  own  unlawful  act,  he  has  placed  him- 
self under  circumstances  which  render  it 
necessary  to  take  life  in  order  to  preserve 
his  own  life,  or  to  protect  himself  from 
serious  bodily  harm.  Whether  such  ne- 
cessity existed  In  a  given  case  must  be 
Judged  of  by  the  Jury,  and  not  by  tbe  per- 
son accused.  The  Jury  should  not  ask 
themselves  tbe  question  what  they  would 
have  done  under  the  circumstances  sur- 
rounding the  accused  at  the  time,  as  Is 
contended  for  in  tbe  twelfth  ground  of  ap- 
peal, nor  should  they  "  place  themselves 
in  tbe  shoes  of  the  defendant  at  the  time," 
as  is  Insisted  on  by  the  thirteenth  ground 
of  appeal,  for  Jurors  are  but  men,  subject 
to  all  the  passions  and  frailties  incident  to 
human  nature,  which  it  is  one  of  tbe  func- 
tions of  law  to  restrain  and  correct;  but 
they  should,  as  sworn  officers  of  the  law, 
look  carefully  at  all  the  circumstances  sur- 
rounding the  accused,  as  they  appeared  at 
the  time  tbe  fatal  wound  was  Inflicted, 
and  ask  themselves  two  questions:  First. 
Did  tbe  accused,  at  the  time,  believe  that 
be  was  in  such  immediatedanger  of  losing 
his  life,  or  sustaining  serious  bodily  harm, 
that  it  was  necessary,  for  his  own  protec- 
tion, to  take  the  life  of  his  assailant? 
Second.  Were  these  circumstances  such  as 
would  Justify  such  a  belief  in  the  mind  of 
a  person  of  ordinary  firmness  and  reason? 
State  V.  McQreer,  13  S.  C.  464;  State  v. 
Beckham,  24  S.  C.  283;  State  v.  Turner.  29 
S.  C.  34,  6  S.  E.  Rep.  891.  It  seems  to  us 
tbat  tbe  charge  of  the  circuit  Judge,  as  set 
out  in  the  "case,  "substantlallyconformed 
to  these  principles,  and  is  therefore  free 
from  objection.  The  proposition  stated 
In  the  requestto  charge,  the  alleged  refusal 
of  which  constitutes  the  basts  of  tbe  four- 
teenth ground  of  appeal,  was  embraced  in 
the  general  charge,  with  its  proper  quali- 
fication and  in  its  proper  connection,  and 
there  was  therefore  no  error  in  refusing 
to  charge  separately  the  proposition  there 
stated.  The  point  of  that  exception  seems 
to  be  that  the  Jury  should  have  been  made 
to  understand  that  It  was  not  essential, 
to  make  out  tbe  plea  of  self-defense,  tbat 
the  accused  should  have  actually  been  in 
danger  of  losinghlsown  life,  or  sustaining 
serious  bodily  harm,  but  it  would  be  suffi- 
cient if  tbe  appearauces  were  sncb  as  to. 
Justify  a  belief  tbat  the  danger  was  actual, 
even  though  that  should  prove  to  be  a 
mistake.  This  point  was,  as  it  seems  to 
us,  sufficiently  brought to-the  attention  of 
the  jury  in  the  general  charge,  and  it  was 
therefore  unnecessary  to  repeat  it  In  the 
form  presented  by  the  request,  especially 
when  It  would  have  been  erroneous  to  so 
repeat  it,  without  adding  the  proper  quali- 
fication. 

Tbe  fifteenth  ground  of  appeal  seems  to 
have  been  taken  under  a  misconception  of 
the  charge,  for  the  jury  were  explicitly  In- 
structed in  terms  even  strongei  than  those 
used  in  the  request  upon  which  this  ground 
is  based.  The  judgment  of  this  court  is 
that  tbe  Judgment  of  the  circuit  court  be 
affirmed,  and  that  the  case  be  remanded 
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to  the  circuit  court  In  order  that  a  new 
day  may  be  assigned  for  the  execution  of 
the  sentence  heretofore  ioposed. 

McGowAN,  J.    I  concur. 


DONABTE  T.  EnTEKPBIBK  R.  CO.l 

(Svmreme  Court  of  South  CaroUna.   Deo.  10, 

1890.) 

Appbai/— "BBnxBD  Casb"— Failcbh  to  Fna. 
Appellee's  coonsel  proposed  amendments 
to  the  ■'case"  served  upon  him  by  insertinir  all 
the  testimony  and  pleadings,  wnicb  was  not 
agreed  to,  and  tne  case  was  referred  to  the  judge 
tor  settlement.  He  allowed  the  amendments,  but, 
on  request  of  appellant's  counsel  and  consent  of 
appellee's,  Inserted  a  provision  that  such  formal 
facts  might  be  omitted  as  counsel  should  agree 
upon  in  writing.  Afterwards  counsel  did  agree 
that  certain  puts  should  be  omitted  and  others 
inserted.  Held,  that  the  case  should  have  been 
filed  within  the  10  days  allowed  by  circuit  court 
rule  49  for  a  "settled  case, "  and  plaintiff's  coun- 
sel was  not  justified,  because  of  the  subseqaent 
agreement,'in  treating  it  as  an'agreed  case, "and 
omitting  to  so  file  it  because  it  would  have  been 
"inconvenient"  for  him  to  do  so. 

Motion  to  perfect  appeal. 

On  a  motion  to  perfect  an  appeal,  it  ap- 
peared that  notice  uf  appeal  was  duly 
served,  and  appellant's  counsel  made  affi- 
davit that  he  In  due  time  prepared  and 
served  a  "case"  upon  appellee's  counsel, 
who  proposed  as  an  amendment,  among 
other  tbluKs,  that  the  digest  ot  testimony 
and  the  abridged  statement  ot  the  answer 
be  stricken  out.  and  In  place  thereof  the  en- 
tire testimony  and  the  allegations  of  the 
answer  Inserted;  that  these  charges  not 
being  agreed  to,  the  case  was  referred  to 
the  circuit  Judge  for  settlement,  who,  on 
the  5th  day  of  September,  made  an  order 
allowing  the  amendment,  with  n  provis- 
ion, however,  made  at  request  ot  appel- 
lant's counsel  and  consented  to  by  appel- 
lee's counsel,  that  "such  formal  parts  of 
the  pleadings  and  testimony  as  counsel 
for  plaintiff  and  defendant  may  agree  in 
writing  to  omit  from  the  case  to  be  print- 
ed maybe  omitted  In  conformity  withsuch 
agreement;"  that  on  the  same  day,  and 
within  the  time  limited  by  law,  the  "re- 
turn" required  by  rules  1  and  2  ot  the  su- 
preme court  was  duly  filed  In  the  clerk's 
office;  that  on  September  8tb  he  met  ap- 
pellee's counsel,  and  they  agreed  what 
portions  of  the  pleadings  and  testimony 
should  be  inserted,  and  what  stricken  out, 
and  also  that  a  copy  of  the  order  overrul- 
ing the  motion  for  a  new  trial  should  be 
'  inserted.  All  this  was  done  In  time  to  file 
the  case  within  the  10  days  allowed  by  cir- 
cuit court  rule  49  for  filing  a  settled  case, 
but  appellant's,  counsel  avers  that,  "ow- 
ing to  the  amendments  and  changes  which 
had  been  made  In  the  case  as  originally 
prepared  by  plaintiff's  attorneys,  the  fil- 
ing in  the  circuit  court,  necessitating  the 
immediate  preparation  ot  the  papers, 
would  have  been  a  matter  of  some  person- 
al inconvenience  to  counsel,  which  It  was 
conceived  that  counsel  on  the  other  side 
would  not  wish  to  enforce,  it  being  purely 
a  formal  matter,  which  could  be  waived  by 
counsel  without  detriment  ot  any  kind;" 
that  "the  subsequent  agreement  between 
counsel  was  in  tended,  as  a  matter  ot  profes- 
sional courtesy,  tu  take  the  cuse  out  of 

*  Appeal  declared  abandoned,  post,  065. 


the  strict  requirements  ot  the  law  for  a 
'settled  case'  where  counsel  could  reach 
no  agreement,  and  the  order  of  the  circait 
]adge  was  a  definite  and  Imperative  con- 
dnston  of  the  matter,  and  that  this  ease, 
as  agreed  between  counsel,  should  stand 
on  the  same  basis  as  a  technical '  agreed 
case,'  and  that  all  requirements  should  be 
waived  which  were  inconsistent  with  such 
agreement,"  etc.;  and  that  la  reliance 
thereon  he  neglected  to  file  the  case  within 
the  10  days  allowed  for  a  "settled  case." 

MitcbellASmltb&nd  Wm.  Henry Pnrker. 
Jr. ,  for  appellan  t.  Pa  rker,  OUUIand  &  Fitt- 
atmmoaa,  tor  respondent. 

Pkr  CnaiAM.  It  appearing  that  the  ap- 
pellant failed  to  comply  with  rule  49  of  the 
circuit  court,  requiring  the  "case"  to  be 
filed  In  the  office  of  the  clerk  of  the  circuit 
court  within  10  days  after  the  settlement 
thereof,  and  it  not  appearing  that  this 
omission  occurred  by  reason  of  Inadvert- 
ence, mistake,  or  excusable  neglect.  It  is 
ordered  that  this  motion  be  dismissed. 
Rule  49  is  as  follows:  "Where  a  party 
makes  a  case  or  exceptions,  heshall  procure 
the  same  to  be  filed  within  ten  days  after 
the  same  shall  be  settled,  or  it  shall  be 
deemed  abandoned ;  and  on  filing  affida- 
vit that  such  case  or  exceptions  has  not  been 
filed,  and  showing  the  time  of  the  settle- 
ment thereof,  and  that  more  than  ten  days 
has  elapsed  from  the  time  of  such  settle- 
ment, an  order  of  course  may  be  entered 
declaring  the  same  abandoned,  and  the 
party  may  proceed  as  It  no  case  or  excep- 
tions had  been  made. " 


Jackson  et  al.  v.  Lvwis. 

(Supreme  Court  of  Soutk  Carolina.    Jan.  t, 
1881.) 

Fbaudttlsht  Convbtancbs— SumioixircT  or  Eti- 

DKNCS — TbT/STS. 

1.  The  fact  that  a  mother  was  indebted  t» 
her  son,  at  the  time  of  giving  him  a  deed  volun- 
tary upon  its  face,  is  not  sufficient,  in  the  ab- 
sence of  any  other  evidence,  to  show  that  it  was 
given  in  payment  of  the  debt. 

2.  A  mother  and  her  son  were  each  entitled  to 
half  of  a  legacy.  The  executor  under  a  power  ot 
sale  oontaisMi  in  the  will  conveyed  to  iwr  a  lot 
of  land  tar  an  ezpreaaed  money  oonsideration, 
which  was  about  equal  to  her  share  of  the  lagai^, 
and  tibe  executor  testified  that  the  actual  consid- 
eration for  the  conveyance  was  her  receipt  for  that 
amount  of  the  legacy.  The  same  day  heoonveyed 
her  another  lot  "for  herself  in  trust  for  her  sod.  " 
The  mother  afterwards  made  a  voluntary  oomvey- 
anoe  of  the  first  lot  to  her  boo.  Heid,  that  the 
facts  do  not  raise  such  a  presumption  that  sho 
bought  the  first  lot  with  trust  funds  due  her  son 
as  to  give  him  an  equity  in  the  land  superior  to- 
the  rights  of  his  mother's  creditors. 

8.  A  voluntary  deed  is  constructively  firaudu- 
lent  as  to  existing  creditors,  although  made  in 
entire  good  faith  by  the  parties  to  it,  where  i%  is 
necessary  to  resort  to  the  land  so  conveyed  for 
the  payment  of  their  debts. 

Appeal  from  common  pleas  circuit  court 
of  Richland    county;    W.  H.  Waixace. 

Judge. 

The  decree  referred  to  in  the  opinion  Is 
as  follows:  "This  case  has  been  twice 
tried  on  circuit,  and  on  appeal  to  the  su- 
preme court,  taken  in  each  instance,  tlK^ 
circuit  decisiouH  dismissing  the  complain: 
have  been  reversed, and  the  case  remandetl 
to  the  circuit  court  for  a  new  trial.  29  S. 
C.  193, 7  S.E.  Rep  252,  and  JO  S.  E.  Rep.  1074, 
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(March,  1800.)    At  this  trial,  in  addition 
to   tlie   testimony  taken   at  the  former 
trials,  there  were  pat  In  evidence  by  the 
deTenUant,  Lewis,  oertaln  receipts  show- 
iii(;  8nch  payments  by  D.  B.  I.«wl8,  executor 
of  R.  N.  Lewis,  to  Emily  Bateman,  after- 
wards Cooper,  on  account  of  the  leKacy 
bequeathed  her  and  her  son,  the  defend- 
ant, Lewis,  by  R.  N.  Lewis,  as  left  a  bal- 
ance doe  thereon  of  f  1,279.58,  November 
29, 1870;  also  a  receipt  by  R.  M.  Wallace, 
collector  of  internal  rerenne,  for  9165  paid 
for   snccession    tax    on    said    legacy    by 
Mrv.  Lewis,  executrix  of  D.  B. Lewis;  also 
an    obligation    signed   by  B.   I.    Boone, 
agent  of  S.  B.  Lewie,  executrix  of  D.  B. 
Lewis.  August  6, 1871,  agreeing,  in  consid- 
eration of  Emily  Bateman  forbearing  to 
demand  the  balance  of  the  said  legacy  in 
casta,  to  pay  said  Emily  the  balance  of 
said  legacy  on  January  1,  1872,  with  in- 
tereKt  at  1  per  cent,  per  month  from  the 
date    thereof.     The   supreme  court   held 
(29  8.  C.  199,  7  8.  B.  Rep.  252)    '  that,  to 
sustain   the    conclusion   reached   by  the 
circuit   Judge   at  the  first    trial,  it  was 
neceflsary  for    the    defendant,  Lewis,  to 
show — KIrst,  that  bis  half  of  the  legacy 
nnderthe  third  clause  of  the  will  of  R.N. 
Lewis  had  been  paid  to  his  mother,  whereby 
staebecame  Indebted  to  him  in  that  amount; 
«ecoo<f,  that,  in  consideration  of  his  releas- 
ing ber  from  such  indebtedness,  the  deed 
In  question  was  executed.'     The  only  ad- 
ditional testimony  on  the  first,  and  Indeed 
on  any,  point,  was  that  abovementioned, 
wliich  satisfied  me  of  the  payment  of  the 
legacy  to  the  amount  stated.    There  wtuB 
no  additional  testimony  to  that  already 
paHSec)  on   by  the  supreme  court,  as  to 
tlie  second  point,  or  that  the  deed  in  ques- 
tion was  'made  In  satisfaction  of  any  in- 
ilebtedness  from  Emily  to  her  son.'    29  S. 
C  200.1    This  being  the  atatna  of  the  case, 
there  has  not  been  snlBclent  testimony  ad- 
duced to  establish  the  fact  that  the  deed 
for  the  lot  in  question,  on  Its  face  volnn- 
tary,  was  based  on    valuable  consldera- 
tiou;  and  it  is  therefore,  as  to  the  debt  of 
John  Agnew,  contracted  before  its  execu- 
tion, frandnlent  and  void.    Tt  is  therefore 
ordered,  adjudged,  and  decreed :    (1)  That 
t:he    conveyance   by  Emily  Cooper  (for- 
merly Emily  Bateman)  to  Nicholas  Eugene 
L«wi8,  Fehmary  16, 1876,  of  all  that  lot, 
piece,  or  parcel  of  land,  lying  and  being 
Bitaate  in  the  county  of  Richland,  city  of 
Columbia, state  of  South  Carolina,  bonnd- 
ed  north  by  Lewis  Levy's  lot,  east  by  lot 
of   the  estate  of  R.  N.  Lewis,  south  by 
Washlngtiin  street,  and    west   by   O.  O. 
New^ton's  lot,  the  said  lot  being  in  shape 
of  a  rectangularparallelogram,  measuring 
lOS  feet,  more  or  less,  north  and  south, 
and  ffl  feet,  more  or  less,  east  and  west, 
together  with  all  and  singular  the  rights, 
members,   hereditaments,    and   appurte- 
nances   to   the  said   premises  belonging 
and  appertaining.  Is,  and  Is   hereby  de- 
clared to  be,  as  to  the  Judgment  of  John 
AK^ew,    deceased,    against    said   Emily 
Cooper,  entered  in  the  court  of  common 
pleas  of  the  said  county  and  state,  June  5, 
1HT8,  for  the  seven  hundred    dollars  and 
fw'enty-one  cents,  with  interest  from  April 
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15,  1878,  with  twenty-three  dollars  and 
ninety  cents  costs,  fraudulent,  null,  and 
void.  (2)  It  is  further  ordered,  adjudged, 
and  decreed  that  unless  the  said  judgment 
and  costs  be  paid  in  full  by  the  9th  day  ot 
June,  1890,  that  the  master  for  the  said 
county  do,  after  advertisement  thereof, 
sell  and  convey  the  said  premises  at  public 
outcry  at  Columbia,  on  the  sales-day  In 
July  next,  or  some  sales-day  thereafter, 
to  the  highest  bidder,  for  cash  enough  to 
pay  the  costs  of  the  proceedings  herein, 
and  the  amount  of  the  judgment  in  favor 
of  John  Agntrw,  and  the  costs  thereon ; 
the  balance  on  credit  of  one  and  two 
years,  to  be  secured  by  a  bond  and  mort- 
gage of  the  premises.  (8)  That  from  the 
proceeds  of  said  sale  the  said  master  do 
pay,  first,  the  costs  of  these  proceedings, 
and  then  to  the  plaintiffs,  or  their  attor- 
neys of  record  herein,  the  sum  of  the  said 
judgment  in  favor  of  John  Agnew  and  the 
costs  thereon,  and  that  he  dohold  the  bal- 
ance subject  totheorder  of  this  court.  (4) 
That  the  cost  of  the  proceedings  herein  be 
taxed  by  the  master,  and  the  plaintiffs 
have  leave  to  issue  execution  therefor. " 

F.  W.  McMaater,  for  appellant.  Bacb- 
mtui  <ft  Yoawaas,  for  respondents. 

McIVRB,  J.  Inasmuch  as  this  is  the 
third  appeal  in  this  case,  it  will  not  be 
neeessary  to  make  any  detailed  statement 
ot  the  facts,  as  they  may  be  found  in  the 
reports  of  the  former  appeals,  in  29  S.  C. 
198.  7  8.  E.  Rep.  252.  and  82  S.  C.  693,  the 
latter  being  more  fully  reported  In  10  S.  E. 
Rep.  1074.  It  seems  to  us  that,  in  view  of 
the  former  decisions  in  this  case,  the  de- 
cree of  Judge  Wallace,  which  should  be 
incorporated  in  the  report  of  this  case.  Is 
quite  sufficient  to  vindicate  the  Judgment 
now  appealed  from.  But,  as  the  case  has 
been  most  earnestly  argued  by  counsel  for 
appellant,  we  will  proceed  to  consider 
again  the  real  question  In  the  case.  Here 
Is  a  deed,  voluntary  upon  its  fare, executed 
after  the  debt  was  contracted,  to  which 
the  effort  is  to  subject  the  property  con- 
veyed by  that  deed,  and  the  burden  la  upon 
the  appellant  to  show  that,  although  the 
deed  appears  to  be  a  voluntary  convey- 
ance, yet  In  fact  it  was  based  upon  a  valu- 
able consideration.  It  is  not  pretended 
that  any  money  or  other  valuable  consid- 
eration was  paid  to  the  grantor  by  the 
grantee  at  the  time  the  deed  was  executed, 
but  the  contention  Is  that  the  real  consid- 
eration was  the  payment  of  a  debt  due  by 
the  grantor  to  the  grantee;  that  the 
grantor  bad  received  a  certain  legacy  un- 
der the  will  of  one  Lewis,  in  which  the 
grantor  and  grantee  were  entitled  to  share 
in  equal  proportions,  and  in  this  way  the 
grantor  became  indebted  to  the  grantee  in 
the  sum  of  one-half  of  said  legacy.  To 
sustain  such  contention,  it  was  manifestly 
necessary,  as  this  court  heretofore  held, 
that  the  appellant  should  show  (1)  that 
the  grantor  had  received  such  legacy,  and 
thereby  t>ecame  Indebted  to  the  grantee  to 
the  amount  of  one-half  thereof;  (2)  that 
the  conveyance  In  question,  though  vol- 
untary on  its  face,  was  In  fact  madein  pay- 
ment of  such  iudebtedness.  Certainly  the 
mere  fact  that  the  grantor  was  indebted 
to  the  grantee  wonld  not,  by  Itself,  be  suf- 
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flcient  to  convert  an  apparently  volnntary 
deed  into  a  deed  based  apon  a  valuable 
consideration ;  for  that  would  Imply  that 
a  debtor  could  not  make  a  gift  to  hla  cred- 
itor.—an  implication  clearly  unwarranta- 
ble. While,  therefore,  even  If  it  eboald  be 
conceded  that  the  evidence  given  at  the 
laat  trial  was  sufficient  to  show  that  the 
legacy  in  question  was  paid  to  the  gran- 
tor, although  the  circuit  Judge  found  as 
matter  of  fnct  that  a  considerable  portion 
was  unpaid,  and  that  thereby  an  indebted- 
ness arose  from  the  grantor  to  the  gran- 
tee, yet  we  loolc  in  vain  tor  any  evidence 
whatsoever  showing  that  the  deed  in 
question  was  made  in  payment  or  satis- 
faction of  such  indebtedness;  and  this  has 
been,  twice  before,  in  this  case,  held  essen- 
tial to  make  out  the  defense  set  op  by  the 
appellant.  Suppose  that  the  appellant, 
after  attaining  his  ma}oiity,  had  insti- 
tnted  proceedings  against  his  mother  to 
account  for  bis  portion  of  the  legacy  which 
bad  been  received  by  her.  and  she  bad  set 
np,  as  a  defense,  that  she  bad  paid  him  his 
■bare  by  conveying  to  him  by  this  deed, 
voluntary  upon  its  face,  tbe  lot  which  it  is 
now  sought  to  subject  to  the  payment  of 
tbe  debt  due  the  plaintiHs  as  executors,  is 
it  not  perfectly  certain  that  some  evidence 
would  have  been  required  showing  that, 
though  tbe  deed  was  apparently  volun- 
tary, yet  in  fact  it  was  made  as  payment 
or  satisfaction  of  tbe  appellant's  portion 
of  the  legacy?  So  here  it  is  equally  cer- 
tain that,  when  an  effort  is  made  to  ex- 
empt from  liability  property  which  a 
debtor  has  conveyed  to  another  by  a  deed 
voluntary  upon  its  face,  it  must  be  shown 
that  such  deed  was  in  fact  based  upon  a 
valuable  consideration,  and  tbe  mere  fact 
that  the  grantor  was  indebted  to  the 
grantee  is  not  sufficient  to  convert  an  ap- 
parentiy  voluntary  deed  into  one  based 
upon  a  valuable  consideration. 

Counsel  for  appellant  has  argued  this 
case  as  if  it  were  necessary,  in  order  to 
iBUbJect  tbe  lot  here  in  question  to  the  pay- 
ment of  plaintiffs'  debt,  that  there  should 
hare  been  some  actual  fraud  in  making 
tbe  deed  from  Emily  Bateman,  or  Cooper, 
to  tbe  appellant,  in  wbicti  the  latter  must 
have  participated.  This  is  a  total  misap- 
prehension. K  voluntary  deed  may  be  set 
aside  at  the  instance  of  an  existing  credit- 
or upon  the  ground  of  constructive  or  le- 
gal fraud,  even  where  there  is  not  the 
slightest  taint  of  actual  or  moral  fraud  In 
the  transaction,  under  the  principle  that 
the  law  requires  that  one  must  be  Just 
before  he  Is  generous.  The  law  will  not 
permit  one  who  is  indebted  at  the  time 
to  give  his  property  away,  provided  such 
gift  proves  prejudicial  to  the  interest  of 
existing  creditors.  Tbe  motive  which 
prompts  the  donor  to  make  tbe  gift  is 
wholly  immaterial.  If  the  donor  is  in- 
debted at  the  time,  and  the  event  proves 
that  it  is  necessary  to  resort  to  the  prop- 
erty attempted  to  be  conveyed  away  by  a 
voluntary  deed  for  the  purpose  of  paying 
such  indebtedness,  the  voluntary  convey- 
ance will  be  set  aside,  and  the  property 
subjected  to  the  payment  of  such  indebt- 
edness, upon  tbe  ground  that  it  would 
otherwise  operate  as  a  legal  fraud  upon 
tbe  rights   of  creditors,  even  though  it 


might  be  perfectly  clear  that  tbe  transac- 
tion was  free  from  any  trace  of  moral 
fraud.  While,  therefore,  it  is  neither 
charged  nor  proved  that  there  was  any 
actual  or  moral  fraud  in  this  transaction 
between  mother  and  son,  on  the  part  of 
either  of  them,  yet  as  It  does  conclusively 
appear  that  the  mother  was  Indebted  at 
the  time  she  made  this  apparently  volun- 
tary deed,  and  as  tbe  event  has  proved 
that  it  is  necessary  to  resort  to  tbe  prop- 
erty conveyed  by  sncb  deed,  in  order  to  se- 
cure the  payment  of  such  indebtedness, 
the  only  question  in  tbe  case,  as  was  said 
by  Judge  Norton  in  the  outset, is  whether 
this  deed  of  Emily  Cooper  to  her  son  was 
voluntary;  and,  as  it  so  appears  upuD  its 
face,  th3  burden  of  proof  was  upon  tbeap- 
pellant  to  show  that,  this  was  a  mistake, 
and  that,  in  fact,  there  was  a  valuable 
consideration  for  the  conveyance.  Having 
failed  to  show  Uiis,  the  result  necessarily 
follows  that  the  deed  must  beset  aside, 
and  tlie  property  embraced  in  it  subjected 
to  the  |>ayment  of  the  plaintiffs'  debt. 

Counsel  for  appriltmt.  In  one  of  bis 
grounds  of  appeal,  and  In  tats  arsomeDt 
here,  has  made  another  point,  which,  bo 
far  as  we  can  discover,  was  neither  made 
nor  considered  at  the  last,  or  any  fomoer, 
bearing  of  this  case  in  the  circuit  court; 
and  this  would  be  sufficient  to  exclude  it 
from  any  consideration  here.  But,  waiving 
this,  we  will  ex  gratia  consider  the  point, 
which  is  that  the  profierty  embraced  in 
the  deed  from  Emily  Cooper  to  her  sun,  tbe 
present  appellant,  having  been  boufl^t  by 
her  with  trust  funds,  of  which  he  was  tbe 
beneficiary,  became  affected  with  the  trust, 
and  bis  equity  is  superior  to  that  of  the 
creditors  now  seeking  to  subject  it  to  the 
payment  of  their  debt.  TbispositloD  rests 
npon  an  assumption  of  fact  which  Is  not 
warranted  by  the  testimony  in  the  case. 
Certainly  no  such  fact  has  been  found  in 
the  court  below,  and,  as  we  have  inti- 
mated, we  do  not  think  the  testimony 
would  have  warranted  any  such  finding. 
It  appears  from  the  testimony,  as  gath- 
ered from  the  case  as  prepared  for  the 
hearing  of  the  first  appeal,  to  which  we 
are  permitted  to  refer  byoneot  the  amend- 
ments to  the  case  as  prepared  tor  tbe 
present  bearing,  that  the  lot  in  question 
was  conveyed  to  Emily  Bateman  fatter- 
wards  Cooper)  by  the  executor  of  Robert 
N.  Lewis,  under  a  power  of  sale  conferred 
by  the  will  of  the  latter,  on  tbe  14th  day 
of  April,  1870,  in  consideration  of  tbe  sum 
of  f  2,650,  then  acknowledged  to  have  been 
paid.  This  deed  Is  in  tbe  ordinary  form, 
(omitting  the  warranty  case)  and  there  is 
not  a  word  in  it  indicating  that  the  con- 
sideration was  paid  in  trust  funds,  or  was 
for  the  benefit  of  any  one  but  the  grantee 
named  therein.  Bnt  on  the  same  day  an- 
other deed,  for  another  lot,  prepared  by 
the  same  attorney,  was  made  by  tbe  exec- 
utor of  Robert  N.  Lewis  to  "Emily  Bate- 
man for  herself,  aud  in  tr.ust  for  her  son 
Eugene  N.  Lewis, "  etc.  Although  the  con- 
sideration mentioned  In  the  first  of  these 
deeds  appears  to  have  been  cash  then  paid, 
yet  the  testimony  of  Col.  McMaster,  who 
drew  these  deeds,  and  was  then  the  attor^ 
ney  for  the  estate  of  Lewis,  shows  thatno 
money  passed,  and  that  the  consideration 
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■was  paid  by  a  receipt  of  Emily  Bateman 
for  BO  mncb  on  accoant  of  the  legacy,  and 
one  of  the  receiptB  ottered  In  evidence  at 
ttae  last  trial  In  the  circuit  court,  bearing 
«ven  date  with  the  deed,  is  for  very  near- 
ly, though  nut  preclBely,tbe  same  amount 
aa  the  consideration  stated  In  the  deed ; 
one  being  for  f  2,678.  while  the  other  is  $2,- 
650.  This  l8  the  only  evidence  tending  to 
show  that  the  lot  in  question  was  bought 
witb  trust  funds  belonging  to  appellant, 
and,  giving  to  it  the  fullest  force,  we  do 
not  think  it  is  sufficient,  especially  In  view 
of  other  circnmstancett  which  will  be  pres- 
ently mentioned,  to  establish  the  fact  up- 
on 'wblcb  the  point  now  under  considera- 
tion rests.  The  most  that  itsbowsls  that 
tbe  lot  was  bought  by  Emily  Bateman 
with  ber  bait  of  tbe  legacy,  as  tbe  consld* 
eratlon  amounts  to  what  would  probably 
be  ber  half  and  the  interest  thereon.  We 
cannot  assume  that  any  portion  of  her 
son's  shareot  the  legacy  was  invested  in 
this  lot;  tor  to  do  this  we  should  be  com- 
pelled to  assume  that  she  had  committed 
a  breach  of  trust  by  receiving  payment  of 
a  pecuniary  legacy  in  land,  at  a  very  high 
price,  as  tbe  testimony  shows,  while  ber 
«wn  share  was  received  in  money,  as  was 
intended  by  the  testator.  But  in  addition 
to  this  it  is  scarcely  concelvablethatcoun- 
sel  of  sach  high  character,  intelligence,  and 
large  experience,  fully  cognizant  of  all  the 
circumstances,  would  on  the  same  day 
4iraw  two  deeds,  both  intended  for  tbe 
benefit  of  the  son,  and,  while  careful  to  so 
draw  one  of  these  deeds  as  to  show  clear- 
ly its  Intention,  should  draw  the  other  in 
such  a  way  as  to  show  clearly  that  It  was 
intended  solely  tor  the  benefit  of  the  moth- 
■er,  without  tbe  slightest  reference  to,  or 
Intimation  of,  any  intention  to  secure  a 
-benefit  to  the  son.  It  seems  to  us,  there- 
fore, that  the  necessary  foundation  in  fact 
for  the  position  contended  for  by  appet 
lant  being  absent,  it  is  unnecessary  to 
weigh  the  comparative  equities  of  tbe 
grantee  under  a  deed  voluntary  upon  its 
face,  with  those  of  creditors  of  tbe  gran- 
tor, who  held  this  property  under  an  abso- 
lute deed  spread  upon  tbe  records  for 
abont  six  years,  during  which  period  the 
debt  held  by  tbe  plalntiOs  was  con- 
tracted, which  amounted  to  an  invitation 
to  all  persons  to  credit  ber  upon  the  faith 
of  this  property.  Tbe  judgment  of  this 
court  is  that  the  Judgment  of  the  circuit 
court  be  affirmed. 

McGowAN,  J.    I  concur. 


Hestbb  v.  Basin  Fxrtiuzbr  Co.  et  al. 

(Supreme  Court  of  South  Carolina.    JTsn.  0, 
1891.) 

Smvios  or  FBoobss— Fobsigr  Corpobxtioits. 
Code  Civil  Froo.  8.  C.  i  155,  as  amended 
by  Act  8.  C.  1887,(19  Bt  885,)  provides  that  serv- 
ice can  be  made  on  a  foreign  corporation  "only 
When  It  has  property  within  this  state,  or  the 
cause  of  action  arose  therein,  or  where  sncb  service 
shall  be  made  in  this  state  personally  upon  the 
president  *  *  *  or  any  resident  agent  there- 
of. "  Held,  on  motion  to  set  aside  service  made 
npon  one  wno  was  not  an  ofBoer  or  director,  but 
vnio  was  alleged  to  be  a  resident  agent,  that 
whedier  be  was  a  resident  agent  was  a  qnesUon 
■of  fact  for  the  trial  oonit. 


Appeal  from  general  sessions  circuit 
court  of  Spartanburg  county;  Islab, 
Judge. 

J.  K.  JenniBgB  and  NUshoUs  <ft  Moore, 
for  appeUant. 

McIVBB,  J.  The  only  question  raised 
by  this  appeal  is  whether  there  was  error 
on  tbe  part  of  bis  honor,  Judge  Izi^B,  In 
granting  a  motion  to  set  aside  the  serv- 
ices of  the  summons  so  far  as  it  relates  to 
thH  Basin  Fertiliser  Company.  It  is  con- 
ceded that  the  company  is  a  foreign  cor- 
poration, and  the  mode  of  service  upon 
such  a  body  is  prescribed  by  section  155  of 
the  Code  of  Procedure,  as  amended  by 
the  act  of  18S7,  (19  St.  885.)  That  section, 
or  BO  much  of  it  as  relates  to  this  matter, 
now  reads  as  follows:  "The  summons 
shall  be  served  by  delivering  a  copy  there* 
of  as  follows:  (1)  If  the  suit  be  against  a 
corporation,  to  tbe  president  or  other 
head  of  tbe  corporation,  secretary,  cash- 
ier, treasurer,  a  director  or  agent  thereof; 
but  such  service  can  be  made  In  respect 
to  a  foreign  corporation  only  wben  It 
has  property  within  this  state,  or  the 
cause  of  action  arose  therein,  or  where 
such  service  shall  be  made  In  tbis  state 
personally  upon  the  president,  cashier, 
treasurer,  attorney,  or  secretary,  or  any 
resident  agent  thereof. "  It  appeared  that 
the  service  was  made  by  delivering  a 
copy  of  the  summons  to  one  D.  L.  Roberts, 
in  the  city  of  Spartanburg,  and  the  only 
qaestlon  was  whether  Roberts  was  a  "res- 
ident agent"  of  tbe  company,  there  be- 
ing no  pretense  that  he  sustained  any 
other  relation  to  tbe  company;  nor  did  It 
appear  that  the  company  had  any  prop- 
erty within  this  st&te,  or  that  the  cause 
of  action  had  arisen  therein.  Tbe  motion 
was  beard  upon  affidavits,  both  pro  and 
eon,  as  to  the  question  of  fact, — whether 
Bot>erts  was  the  resident  agent  of  tbe 
compan.y, — and  no  question  of  law,  so  far 
as  we  can  discover,  was  either  raised  or 
decided.  Upon  this  question  of  fact  the 
circuit  judge  seems  to  have  determined 
that  Roberts  was  not  tbe  resident  agent 
of  tbe  company,  and  therefore  granted  an 
order  setting  aside  the  service  of  the  sum- 
mons, and  platntilt  appeals,  and  moves 
to  reverse  the  order  upon  tbe  several 
grounds  set  out  in  the  record. 

All  of  these  grounds  except  the  last 
seem  to  raise  only  a  question  of  fact,— as 
to  whether  Roberts  was  the  resident 
agent  of  tbe  company;  and  as  this  seems 
to  be  a  case  at  law,  we  do  not  see  by 
what  authority  we  can  undertake  to  re- 
view a  mere  matter  of  tact.  But  as  the 
nature  of  tbe  case  Is  not  fully  set  forth  in 
tbe  record,  we  have  examined  the  affida- 
vits npon  which  tbe  circuit  judge  acted, 
and  we  cannot  say  that  he  committed 
any  error  in  concluding  that  they  were 
not  Kufflcient  to  show  that  Roberts  was 
tbe  resident  agent  of  tbe  company. 

The  fourth  ground  is  In  these  words: 
"That  bis  honor  erred  in  holding  that  tbe 
statute  required  that  the  service  of  tbe 
snmraons  should  be  made  upon  resident 
agent  in  order  to  bring  the  defendant 
company  into  court."  In  the  first  place, 
the  record  does  not  show  that  the  circuit 
judge  BO  held,  and  as  then  was  no  argu- 
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inent submitted  la  support  of  this  gronnd, 
'we  are  Bomewhat  at  a  loss  to  conceive 
npon  what  it  is  based.  From  what  does 
appear,  we  infer  that,  In  the  absence  of 
any  evidence  that  Roberts  bore  any  of  the 
relations  to  the  company  mentioned  in 
the  statute  except  that  of  resident  agent, 
the  circuit  judge  confined  himself  to  that 
question,  and  having  concluded  that  the 
evidence  submitted  was  insufficient  to 
show  that  he  was  resident  agent,  he 
granted  the  order  appealed  from ;  and  in 
this  there  was  clearly  no  error.  The 
statute  having  expressly  provided  that 
the  service  on  a  foreign  cnrporatlon, 
which  the  defendant  company  was  con- 
ceded to  be,  could  be  made  by  deliver- 
ing a  copy  of  the  summons  to  the  presi- 
dent or  agent  thereof  "  only  when  it  has 
property  within  this  state,  or  the  cause 
of  action  arose  therein,  or  where  such  serv- 
ice shall  be  made  in  this  state  personally 
upon  the  president  •  •  •  or  any  resi- 
dent agent  thereof, "  and  there  being  no 
evidence  that  the  defendant  company  had 
any  property  In  this  state,  or  that  the 
cause  of  action  arose  therein,  it  is  plain 
that  the  only  question  was  whether  Rob- 
erts, who  was  personally  served  in  this 
state,  was  the  resident  agent  of  the  com- 
pany. The  peculiar  phraseology  of  the 
statute  would  seem  to  warrant  the  con- 
duBlon  that  a  foreign  corporation,  which 
had  property  within  this  state,  or  when 
sued  npon  a  cause  of  action  arising  there- 
in, may  be  served  by  delivering  a  copy  of 
the  summons  to  the  president,  or  other 
head  of  the  corporation,  or  any  agent 
thereof,  anywhere;  but  unless  the  foreign 
corporation  has  property  within  thisstate, 
or  the  cause  of  action  arises  therein,  it  can 
only  be  served  by  delivering  within  this 
state  a  copy  of  the  summons  to  the  presi- 
dent or  any  resident  agent  thereof.  The 
tndgment  of  this  court  is  that  the  order 
appealed  from  be  affirmed. 

MoQoWAN,  J.,  concurs. 


Statk  v.  ScHKPEB  et  af.i 

(Swpreme  Cotat  of  South  CaroUna.    Jan.  S, 
1891.) 

Vabunox— Coin>rnoN8  or  Bokd  —  Abuonmbkts 
or  Bkeaohbs — License  to  Ifim  Fhobphatb. 

1.  DefendantB  were  aned  on  a  bond  oondl- 
tioned  that  a  corporation  licensed  by  the  depart- 
ment of  agriculture  to  mine  phosphate  rock  should 
make  faiuful  monthly  returns  of  tne  number  of 
tons  taken,  and  prompt  payments  of  "the  royalty 
provided  by  law,  •  •  •  to-wit,  one  dollar  up- 
on each  and  eveiy  ton,  to  be  estimated  only  on 
the  crude  rock,  and  not  upon  the  rock  after  it 
has  been  steamed  and  dried. "  This  port  of  the 
bond  was  correctly  set  forth  in  the  complaint  in 
tne  words  quoted,  but  the  oqpy  served  on  defend- 
ants omitted  the  words  "and  not."  The  statnte 
provided  tliat  the  estimate  should  be  made  "only 
on  the  crude  rock. "  Held,  that  the  variance  was 
inunaterialj  under  Code  8.  C.  {  190,  declaring 
that  no  variance  between  the  pleading  and  proof 
shall  be  deemed  material  unless  it  actually  mis- 
led the  adverse  party. 

2.  The  condition  of  the  bond  was  setout  in  the 
third  paragraph  of  the  copy  of  the  complaint 
served  upon  defendants,  aod  in  their  answer  they 
"admitted  as  true  the  allegations  made  in  the  first 

■Rehearing  denied,  post,  816. 


tiiree  paragraplis  of  the  complaint "  Held,  thai 
this  dispensed  with  further  proof  of  the  bond,  not- 
witlistandiiig  the  variance  between  original  com- 
plaint and  the  copy  served. 

8.  The  condition  of  the  bond  required  monthly 
retoms  of  the  number  of  tons  of  rock  "du^, 
mined,  and  removed,  and  shipped,  or  otberwise 
sent  to  market"  The  complaint  asaigned  as 
breaches  that  the  licensee  did  not  pay  the  royalty 
on  the  rock  "dug,  mined,  and  removed  by  them 
as  aforesaid. "  Held,  tliat  the  assignments  were 
sulfloient,  though  not  made  in  tbe  very  words  of 
the  condition. 

4.  An  assignment  of  breaidi  that  tbe  licensee 
did  not  make  true  returns  of  the  number  of  tons 
"dng,  mined,  removed,  or  shipped,"  or  pay  the 
royalty  thereon,  was  sufficient,  notwithstanding 
the  use  of  the  disjunctive  "or,  "instead  of  "and," 
as  in  the  bond. 

B.  A  oopy  of  tbe  rules  and  regulations  of  the 
department  of  agriculture  was  attached  to  the  li- 
cense to  mine,  and  contained  a  provision  that, 
"in  all  oases  where  phosphate  rovaltiea  are  not 
promptly  paid  in  the  time  provided  by  law,  tbe 
license  stiall  tie  suspended, "and  any muiliig  done 
thereafter  "shall  be  considered  and  treated  as 
illegal. "  Held,  that  the  failure  of  the  departs 
ment  to  suspend  the  lioense  unUl  long  after  ttie 
first  default  did  not  terminate  the  UabiU^of  tbe 
sureties  for  phosphate  mined  thereafter,  ud  be- 
fore the  license  was  actually  suspended. 

Appeal  from  common  pleas  cireolt  court 
of  Beaufort  county ;  Hudson,  Judsre* 

Action  by  tbe  state  against  W.  F.  Schep- 
er  and  John  F.  Hutching  on  a  bond  con- 
ditioned that  W.  T.  Seward  &  Co..  a  body 
corpprate,  to  which  a  lioense  had  been  Is- 
sued by  the  agricultural  department  to 
work  phosphate  deposits  in  the  navigable 
waters  of  tbe  state,  should  perform  all  tbe 
requlrvments  of  the  rules  and  regnlations 
of  the  agricultural  department  in  reopect 
to  such  licenses.  Tbe  license  was  as  fol- 
lows: "To  ail  whom  these  presents  may 
concern,  greeting:  Whereas,  application 
has  lieen  made  to  the  department  of  agri- 
colture  by  W.  T.  Seward  A  Co.,  a  citisen, 
body  corporate,  of  the  said  state,  for  a 
license  granting  a  general  right  to  dlfc  and 
mine  phosphate  rock  and  phospbatfc  de- 
posits from  Broad,  Beaufort,  Johnson, 
and  Morgan  rivers,  Parrutt  and  Battery 
creeks,  and  tribntaries,  being  part  of  the 
navigable  streams  and  waters  of  the  state 
not  now  occupied  by  companies  having 
exclusive  rights  therein  in  accordance  with 
the  laws  of  said  state  in  such  case  made 
and  provided,  and  tbe  rules  and  rv^ala- 
tions  of  tbe  said  department  uf  agricult- 
ure made  in  pursuance  thereof:  Now. 
know  ye  that.  In  pursuance  of  tbe  said 
laws,  rules,  and  regulations,  the  said  de- 
partment of  agriculture  do  hereby  Ucen!>e 
the  said  W.  T.  Seward  &  <^o.,  granting  un- 
to the  said  W.  T.  Seward  &  Co.  a  general 
right  to  dig  and  mine  phosphate  rock  and 
phosphatic  deposits  in  the  following 
streams  and  waters  of  tbe  state,  not  now 
occupied  by  companies  having  excloslre 
rights  therein,  to-wlt '  Broad,  Beaufort. 
Johnson,  and  Morgan  rivers.  Parrott  and 
Battery  creeks,  and  tributaries;  subject, 
nevertheless,  to  tbe  requirements,  terms, 
and  conditions  prescribed  and  imposed  by 
and  expressed  in  tbe  said  laws  of  the 
state,  and  tbe  rales  and  regulations  of  tlie 
department  of  agriculturehereon  Indorsed, 
and  ull  such  other  laws,  rules,  and  regola- 
tlons  as  have  been  and  shall  hereafter  lie 
enacted,  made,  and  prescribed  in  relation 
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thereto.    Thta  license  is  for  tbe  term  of 
one  year  from  date  thereof,  renewable  at 
tbe  pleasure  of  tbe  department  of  agri- 
culture.   In  witness  whereof  the  said  de- 
partment of  agriculture  has  caused  the 
seal  of  said  department  to  be  annexed  to 
and  this  license  to  be  signed  by  A.  P.  But- 
ler, the  commissioner  of  agriculture,    at 
Columbia,  this  2d  day  of  May,  Anno  Dom- 
ini 1887.     A.  P.  Bdtlrb,  Commissioner  of 
Agriculture.    [Seal.]  Witness:    L.  A.  Ban- 
sum.  "    On  tbe  bacli  of  the  license  were  in- 
dorsed the  following:  " Bules  and  regula- 
tions of  the  department  of  agriculture  for 
the  protection  and  maiiagement  of   the 
rights  and  Interests  of  the  state  in  the  phos- 
phate rocks  and  phospbatic  deposits  in 
tbe  navigable  streams  and  waters  of  tbe 
state.     Bole  1.  All  persons,  companies,  or 
firms  holding  phosphate  licenses  from  the 
board  of  agriculture  are  forbidden  from 
subletting  the  same.    Bule  2,  No  pemons, 
companies,  or  firms  shall  be  granted  or 
bold  general  rights  and  excluslre  rights 
at  the  same  time.    Bule  3.  The  board  of 
agriculture  will  not  grant  license  to  any 
person,  company,  or  firm  nowengagftd,  or 
Intending  to  engage,  in  tbe  mining  of  land 
roclc.    Rule  4.  All  persons,  companies,  or 
firms  who  shall  apply  for  phosphate  license 
shall  designate  the  stream  ur  portion  of 
stream  or  streams  in  which  they  propose 
tu  mine,  and  shall  not  change  their  loca- 
tion without  iiermlssion  from  the  commis- 
sioner of  agricultare.    Rule  5.  No  persons, 
companies,  or  firms  holding  licenses  from 
the  bourd  of  agriculture  shall  be  allowed 
to  traSle  or  barter  in  phosphate  roclc  oth- 
f^T  than  that  mined  by  themselves  while 
holding  such  license.    Bule  6.  In  all  cases 
where  phosphate  royalties  are  not  prompt- 
ly paid  in  the  time  prescribed  by  law  the 
lirense  shall  be  suspended,  and  any  min- 
ing done  under  the  same  after  such  sus- 
pension shall  be  considered  and  treated 
as  illegal.    Bule  7.  Whenever  suspension 
cecum  under  the  foregoing  rule,  parties 
cannot  resume  their  operations  until  roy- 
alty has  been  paid,  and  the  same  certified 
to  the  commissioner,  and  his  permission 
obtained.    Rule  8.  Each  flat  engaged  In 
tbe  work  shall  be  conspicuously  marked 
with  the  name  of  the  person  or  company 
working  it,  and  be  numbered  in  regular 
and  continuing  sequence  with  tbe  other 
flats  of  the  person  or  company  licensed. 
Eacb  ligbter  and  dredge  shall  be  likewise 
marked  and  nombered  in  a  veparate  series 
of  its  class.  Bule  9.  Eacbcaptain  of  a  flat, 
dredg^e,  or  lighter  shall  be  furnished  by  the 
person  or  body  corporate  In  wboso  employ- 
ment lie  is  with  a  certificate  of  said  em- 
ployment, giving  bis  name  and  number  of 
the  flats,  lighters,  and  dredges  nnder  his 
charge;  alsostating  thepnrtlcular  stream 
or  streams  in  which  he  or  they  have  been 
iicensed  to  mine  for  the  time  being.    This 
certificate,  which  the  captain  shall  have 
with  him  at  all  times  when  at  work,  must 
be  coantursigned  by  the  commissioner  of 
agriculture  or  the  special  assistant.    Bule 
10.  Persons  and  bodies  corporate  licensed 
shall  report  monthly  to  the  special  assist- 
ant tbe  dredges,  flats,  and  lighters,  with 
the  captains  thereof,  and  the  location  In 
wbicta   engag^ed,  that  they  have  at  work 
on   tbe  first  Wednesday  of  eacb  month. 


and  any  increase  or  decrease  of  the  num- 
ber before  the  next  monthly  report. " 

Elliott  A  Townaend  and  W.  J.  Verdier, 
for  appellants.  Joseph  H.  Earle,  Atty. 
Gen.,  for  tbe  iState. 

McGowAN,  J.  In  May,  1887,  the  depart- 
ment of  agriculture  of  tbe  state  granted 
to  W.  T.  Seward  &  Co.,  a  body  corporate, 
a  license  to  dig  and  mine  phosphate  rocks 
and  phospbatic  deposits  in  certain  navi- 
gable waters  of  the  state,  subject  to  the 
requirements,  terms,  and  conditions  pro- 
vided by  and  expressed  In  the  laws  of  the 
state  and  tbe  rules  of  tbe  department  of 
agriculture.  Hee  tbe  license  and  tbe  rules 
in  the  case.  The  defendants,  with  Seward 
&  Co.,  tbe  licensees,  executed  a  Joint  and 
several  bond  to  the  state  in  the  penalty  of 
f 5,000,  conditioned  "that  if  tbe  said  W.  T. 
Seward  &  Co.  shall  make  true  and  faithful 
returns  to  tbe  comptroller  general  of  the 
number  of  tons  of  phosphate  rocks  and 
phosptaatlc  deposits  by  tbe  said  W.  T. 
Seward  &  Co.  dug,  mined,  and  removed, 
and  shipped,  or  otherwise  sent  to  market, 
at  tbe  end  of  every  month,  and'sball  punct- 
ually pay  to  the  state  treasurerat  the  end 
of  every  quarter,  or  three  monthB,tbe  royal- 
ty provided  by  law  to  be  paid  thereon,  to- 
wit.one  dollar  ilpon  each  and  every  ton,  to 
be  estimated  only  on  the  crude  rock,  and 
not  upon  rock  after  it  has  been  steamed  or 
dried,— tbe  first  quarter  to  commence  to 
run  on  the  Ist  day  of  January  in  eacb 
year,— tbf^n  the  above  obligation  to  be 
void,  and  of  none  effect ;  otherwise,  to  re- 
main in  full  force  and  virtue,"  etc.  It 
seems  that -the  said  Seward  &  Co.  went 
Immediately  to  raining,  and  made  "re- 
turns" of  tbe  number  of  tons  mined  and 
removed,  by  what  conveyance,  and  the 
amount  due  the  state  in  money  therefor, 
for  the  months  of  September,  October,  No- 
vember, and  December  of  1887,  and  of  Jan- 
uary, February,  and  March  of  1888;  but 
as  it  appeared  from  the  records  of  the 
treasurer's  office  that  Seward  &  Co.  were 
largely  in  arrears  of  dues  to  the  state,  vii., 
f  7,764.ii6,  the  department  of  agriculture  re- 
voked their  license  to  mine,  about  tbe  mid- 
dle of  April,  1888,  and  soon  thereafter 
brought  this  action  on  the  bond  in  the 
name  and  for  the  benefit  of  the  state.  The 
bond  itself  was  not  l>efore  the  court,  but 
the  third  paragraph  of  the  complaint  set 
out  the  condition  in  the  terms  above  set 
forth,  and  then  proceeded,  in  a  number  of 
paragraphs,  to  assign  breaches  of  the 
bond,  as  follows:  "Par.  4.  That  the  said 
W.  T.  Seward  &  Co.,  under  and  by  virtue 
of  said  license,  dug,  mined,  and  removed 
large  quantities  of  phosphate  rocks  and 
phosphatic  deposits  from  tbe  navigable 
streams  and  waters  of  the  state.  Par.  5. 
That  the  condition  of  said  bond  has  been 
broken ;  that  tbe  said  W.  T.  Seward  &  Co. 
did  not  make  true  and  lawful  returns  to 
the  comptroller  general  of  the  number  of 
tons  of  phosphate  rocks  and  phospbatic 
deposits  by  them  dug,  mined,  removed,  or 
shipped,  or  otherwise  sent  to  market,  at 
the  end  of  each  montb,  and  that  they  Aid 
not  pay  to  the  state  treasurer  at  the  end 
of  every  quarter,  or  three  months,  the  roy- 
alty provided  by  law  to  be  paid  thereon." 
Paragraphs  6,  7,  8,  9, 10, 11,  and  12  assign 
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breaches  for  the  different  months  named, 
In  tlje  words  following:  "That  W.T. Sew- 
ard &  Co.  did  not  pay  the  royalt.v  pro- 
vided by  law  to  be  paid  by  them  on  phos- 
phate rocks  and  phospbatic  deposits  dag, 
mined,  and  removed  by  them,  as  required 
by  said  bond,"  etc.  Paragraph  13  as- 
signed as  a  breach  "that  the  said  W. 
T.  Seward  &  Co.  failed  and  neglected  to 
make  returns  to  the  comptroller  general 
of  the  number  of  tons  of  phosphate  rocks 
and  phosphatlc  deposits  dug,  mined,  or 
removed  by  thsm  during  the  months  of 
April  and  May,  1888;  and  that  the  said 
W.  T.  Seward  *  Co.  did  not  pay  to  the 
state  treasurer  at  the  end  of  the  current 
quarter  the  royalty  provided  by  law  to 
be  paid,"  etc.;  "and  that  the  said  W.T. 
Seward  &  Co.  are  now  indebted  nnto  the 
said  plaintiff  In  the  sum  of  ¥2,936.63  on  ac- 
count of  royalty  due  by  them  for  said 
months  on  phosphate  rocks."  etc.,  "dug, 
mined,  and  removed  by  them,  and  for 
which  they  have  made  do  returns  as  afore- 
said," etc.  "  Par.  14.  That  the  defendants 
are  Indebted  to  the  plaintiff  upon  the  said 
bond,  by  reason  of  the  breaches  of  the  con- 
dition thereof,  as  hereinbefore  assigned,  in 
the  sum  of  f  6,000;  that  payment  has  been 
demanded  of  the  defendants,  but  they 
have  refused  to  pay  the  same, "  etc.  At 
the  September  term  of  the  court,  1888,  the 
complaint  having  been  read,  the  defend- 
ants, without  making  any  particular  ob- 
jections to  the  pleadings,  moved  to  dis- 
miss the  complaint  on  the  ground  that  It 
did  not  state  facts  sufiBclent  to  constitute 
a  cause  of  action.  Judg^e  Norton  over- 
ruled the  motion,  but  gave  the  defendants 
20  days  to  answer.  They  availed  them- 
Bdves  of  this  privilege,  and  answered  as 
follows:  "(1)  That  they  admit  as  true  the 
allegations  made  in  the  first  three  para- 
graphs ot  the  complaint.  (2)  That  they 
have  no  knowledge  or  information  suffi- 
cient to  form  a  belief  as  to  the  truth  of  the 
allegations  made  in  the  fifth,  sixth,  sev- 
enth, eighth,  the  ninth,  tenth,  eleventh, 
twelfth,  und  thirteenth  paragraphs  of  said 
complaint,"  etc.  "(8)  That  they  have  no 
knowledge  or  Information  sufllclent  to 
form  a  belief  as  to  the  truth  of  the  allega- 
tion made  in  the  fourteenth  paragraph  of 
the  complaint,  that  these  defendants  are 
indebted  to  the  plaintiffs  upon  their  bond 
by  reason  of  the  breaches  of  the  conditions 
thereof  assigned  in  the  said  complaint, 
and  therefore  they  deny  said  allegations, 
but  admit  the  other  allegation  of  said 
paragraph  of  demand  and  refusal  ot  pay- 
ment, "  etc. 

Upon  these  pleadings  the  case  came  on 
again  for  trial  before  Judge  Hudson  and  a 
Jury.  After  the  trial  commenced.  Mr.  Ver- 
dier,  tor  the  defendants,  called  attention 
of  the  court  to  the  fact  that  there  were 
some  discrepancies  between  the  complaint 
filed  and  the  copy  served  upon  the  defend- 
ants, the  alleged  copy  not  being  In  all  re- 
spects a  perfect  copy.  "The  Court.  The 
bond  must  speak  for  Itself.  It  there  should 
be  any  little  error  in  Ihe  recital  of  the 
bond,  I  don't  think  it  would  be  fatal. " 
Mr.  Verdler  called  attention  to  the  fifth 
paragraph,  fourth  and  fifth  line  from  the 
bottom,  where  the  attorney  general  read 
"and,"  where  the  alleged  copy  has  the 


word"  or ;»  and  therefore  be  objected  to 
the  reading  of  the  complaint.  (Overraled, 
and  exception  taken.)  The  attorney  gen- 
eral then  offered  the  evidence  for  the  state, 
consisting,  first,  of  the  sworn  rotnms  of 
Seward  &  Co.  for  seven  months.  Speci- 
men returns,  September,  1887: 

"State  of  South  Carolina.  Betnm  of 
phosphate  rock  mined  or  removed  from 
the  beds  of  navigable  streams  within  the 
Jurisdiction  ot  the  state  ot  South  Carolina 
duringthemonth  ot  September,  1887, by  W. 
T.  Seward  &  Co. : 
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Places  of  deposit  of  roek 
on  hand  at  the  end  ol 
the  month: 

Wharf  BatteirCnek. 

From  what  localities 
mined  dartnc  the 
month: 

Jobnion  4  BMUfort  rtr- 
•n. 

"I  certify  that  the  above  return  la  tme. 
"W.  T.  Seward.  " 

"Personally  appeared  before  me  on  this 
—day  of  October,  1887,  W.  T.  Seward,  who 
on  his  oath  says  that  the  facts  stated  in 
the  foregoing  return  are  true.  Chas.  A. 
LiENQNicK,  Notary  Public.    [Seal.]  " 

Mr.  Verdler,  for  the  defendants,  objectecl 
to  the  competency  of  this  testimony,  but 
the  judge  ruled  that  the  written  acknowl- 
edgments of  the  principal  were  binding 
upon  the  sureties.  Mr.  £).  L.  Roche,  an 
officer  of  the  department  of  agriculture, 
was  sworn,  who  testified  that  Seward  St 
Co.  made  no  returns  for  the  months  of 
April  and  May,  1888,  and  that  at  that  time 
they  had  on  hand  of  phosphate  rocks 
mined  under  the  license,  and  afterwarcls 
disposed  of,  at  least  2,000  tons,  worth  $2,- 
000  or  more,  "estimated,"  as   waa  the 
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nsaal  practice  accordlns  to  law,  "only  on 
tbe  erode  rock ; "  the  difference  being  6  per 
cent,  between  that  and  dried  rock.  (Mr. 
Verdler  objects  to  this  testimony  as  ir- 
relevant.) Tbe  defendants  offered  no  tes- 
timony, except  formal  proof  of  the  license, 
but  moved  for  a  nonsuit  "on  tbe  gronnd 
that  tbe  state  bad  not  made  oat  Its  case. 
There  is  no  allegation  tbat  we  have 
'  shipped '  one  ton  of  rock  They  must 
prove  tbat  we  have  'mined,'  dug,  and 
shipped,  or  sent  to  market,  tbe  rock.  The 
royalty  is  only  payable  when  the  rock  has 
been  dng,  mined,  and  shipped, "  etc.  Tbe 
judge  refused  the  motion,  «u)d  sent  tbe 
case  to  tbe  ]ary,  whlcb  found  a  verdict  for 
tbe  state  tor  f  6,U00,  tbe  penalty  of  tbe 
bond.  The  defendants  appealed,  filing  15 
ezcepttons;  which  being  long, and  printed 
in  "the record,"  need  not  be  net  out  here. 
There  is  no  appeal  from  Judge  Norton's 
order  refusing  to  dismiss  the  complaint  at 
a  previous  term  of  the  court.  The  defend- 
ants did  not  plead  performance,  or  offer 
any  evidence ;  so  tbat  tbe  principal  ques- 
tion in  the  case  Is  whether  there  was  error 
in  refusing  the  nonsuit  on  account  of  the 
alleged  discrepancies  between  tbe  com- 
plaint filed  and  the  copy  served  on  the 
d^endants,  which  discrepancies  were  first 
brought  to  the  attention  of  the  court  dur- 
ing the  progress  of  the  trial.  The  matter 
Is  certainly  out  of  the  usual  course,  and 
for  tbe  sake  of  clearness  we  think  the  ex- 
ceptions may  be  condensed  substantially 
Into  the  following  propositions,  which 
we  will  now  proceeed  to  consider: 

'Ftrat.  Tbat  tbe  Judge  erred  in  holding 
that  no  proof  of  tbe  bond  was  necessary, 
as  It  was  dispensed  with  by  the  admis- 
sions of  the  answer,  although  it  was 
shown  that  the  bond  set  forth  in  tbe  com- 
plaint was,  In  its  condition,  materially 
different  from  tbat  stated  in  tbe  copy 
served  on  the  defendants."  It  does  not 
ap[>car  tbat  the  copy  of  tbe  complaint 
sbowing  the  alleged  discrepancies  was 
offered  in  evidence;  but,  assuming  that  it 
was  before  tbe  court,  tho  third  paragraph 
of  the  complaint  set  out  tbe  condition  of 
tbe  bond  as  stated  above,  and  the  first 
paragraph  of  the  answer  "admitted  as 
troe  tbe  allegations  made  in  the  first  three 
paragraphs  of  the  complaint. "  Why  was 
tbat  not  an  admission  of  the  condition  of 
the  bond  which  dispensed  with  further 
proof  of  it?  Tbe  defendants  had  seen  tbe 
original  complaint  when,  at  a  previous 
term  of  the  court,  the  motion  was  made 
before  Judge  NoRTO.Nto  dismiss  it;  and,  if 
tbey  Intended  to  object  to  any  alleged  dis- 
crepancies in  the  copy,  then  was  tbe 
proper  time  to  have  done  so,  when  neces- 
sary correction  could  have  been  made; 
bat  that  was  not  done.  The  defendants 
did  not  disclose  the  discrepancy,  but  after- 
wards answered  to  tbe  merits,  which,  as 
it  seems  to  me,  was  a  waiver  of  tbe  objec- 
tion. See  Waldrop  v.  Leonard,  22  S.  C. 
121.  But  if  the  defendants  had  tbe  right 
to  stand  upon  the  precise  pliraseology  of 
tbe  eopy  served,  notwithstanding  their 
knowledge  of  tbe  terms  of  the  bond  as  con- 
tained in  tbe  complaint  filed,  we  do  not 
tbink  that  the  condition  of  the  bond  stat- 
ed in  tbe  copy  was,  in  meaning  and  effect, 
"materially  different"  from  tbat  in  the 


complaint  filed.  The  discrepancy  com 
plained  of  was  manifestly  a  clerical  error 
uf  the  copyist,  being  the  omission  of  the 
words,  "  and  not, "  in  the  fifth  line  from 
the  bottom  of  the  third  paragraph  of  tbe 
copy.  In  tbe  complaint  tbe  sentence 
reads,  "one  dollar  upon  eacb  and  every 
ton,  to  be  estimated  only  on  the  crude 
rock,  and  not  upon  rock  after  It  has  been 
steamed  or  dried;"  while  the  copy  reads, 
"one  dollar  upon  each  and  every  ton  to 
be  estimated  only  on  tbe  crude  rock,  [and 
not]  after  it  has  been  steamed  or  dried." 
It  Is  manifest  that  the  purpose  was  to  ex- 
press the  Idea  that  the  estimate  was  to  be 
only  on  tbe  crude  rock,  known  to  be 
the  express  requirement  of  tbe  law.  The 
first  part  of  the  sentence  expressed  it 
affirmatively,  and  the  second  part  was 
merely  Intended  to  express  the  same  thing 
negatively.  The  omission  of  the  words, 
"and  not, "may  make  tbe  whole  para- 
graph somewhat  confused  and  lees  clear; 
but  there  can  be  no  doubt  as  to  the  mean- 
ing, with  or  without  the  omitted  wordd. 
In  both  readings  tbe  positive  declaration 
Is  made  that  the  "estimate"  nhould  be 
"  only  t>n  the  crude  rock ; "  and  in  either 
case  that  necessarily  controls  the  meaning. 
It  will  be  observed  that  the  word  is  "esti- 
mate," which,  according  to  the  established 
rule  of  6  per  cent,  difference, could  be  made 
as  well  after  as  before  tbe  rock  was  dried. 
Besides,  both  the  original  and  copy  com- 
plaint, in  setting  out  the  condition  of  the 
bond,  correspond  in  the  statement  tbat 
tbe  said  W.  T.  Seward  &  Co.  "shall  punct- 
ually pay  tbe  state  treasurer  at  the  end  ot 
each  quarter  the  royalty  provided  by  law 
to  be  paid  thereon, "  which  provides  ex- 
pressly that  the  "estimate  shall  be  made 
only  on  the  crude  rock. "  The  objection  Is 
obviously  technical.  The  defendants  must 
be  taken  to  know  tbe  law.  They  bad 
knowledge  of  the  terms  ot  the  bond,  and  it 
is  not  claimed  that  tbey  were  lulsled  by 
the  omission  of  the  two  words  in  tbe  copy 
of  the  condition.  Section  190  ot  the  Code 
declares  tbat  "no  variance  between  tbe 
allegation  in  a  pleading  and  the  proof 
shall  be  deemed  material  unless  it  have 
actually  misled  tbe  adverse  party  to  his 
prejudice  in  maintalniog  his  action  or  de- 
fense upon  the  merits.  Whenever  it  shall 
be  alleged  that  a  party  has  been  so  mis- 
led, that  part  shall  be  proved  to  the  satis- 
faction of  the  court,  "etc.  In  Ah  reus  v. 
Bank,  3  S.  C.  401,  it  Is  held  that,  "under 
the  Code,  nonsuit  cannot  be  granted  for  a 
variance  between  the  allege  tlons  and  tbe 
proofs.  The  only  remedy  is  by  amend- 
ment upon  such  terms  as  shall  be  Just,  as 
provided  in  section  192,  (190;)  and,  to  en- 
title himself  to  the  remedy,  the  party  prej- 
udiced by  the  variance  must  satisfy  the 
court  immediately,  by  affidavit,  that  he 
has  been  misled,  and  In  what  respect  he 
has  been  misled,"  etc.  In  4  Wait,  Pr.  650, 
it  is  said:  "  The  policy  of  the  legislature, 
and  the  tendency  of  the  decisions  ot  th« 
courts,  are  in  favor  ot  simplifying  the 
practice  in  legal  proceedings  as  much  as 
possible,  and  of  disregarding  technicali- 
ties and  matters  uf  form ;  and  especially 
so,  when  it  becomes  necessary  for  the  fur- 
therance of  justice  to  disregard  mere  tech- 
nical errors.    •    •    •    An  amendment  may 
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be  made  by  Inaertlng  in  the  copy  of  the 
summons  filed  the  names  of  defendants 
actually  served  with  the  summons,  or 
who  have  appeared  In  the  action.  An 
omission  to  serve  a  copy  of  the  com- 
plaint with  the  summons,  or  to  state 
in  the  sammons  Where  such  complaint 
is  or  will  be  filed,  will  not  render  the  Judg- 
ment void.  Such  an  omission  is  a  mere 
irregularity,  which  ought  to  be  taken  ad- 
vantage of  by  motion;  for  the  court  will 
have  acquired  jurisdiction  by  the  service 
of  the  summons,  and  may  grant  an  amend- 
ment as  to  form, "  etc.  We  cannot  duubt 
that  the  omissioD  in  the  copy  of  the  com- 
plaint of  the  words,  "and  not, "was a  mere 
clerical  error,  not  material  in  substance, 
and  therefore  only  an  irregularity,  which 
the  judge  was  right  in  overruling  as  a 
ground  for  nonsuit  at  the  trial. 

"Second.  That  it  was  error  to  admit  In 
evidence  the  returns  of  Seward  &  Co., 
and  the  testimony  of  Mr.  Boche,  the  offi- 
cer representing  the  state,  for  the  reason 
that  the  assignments  of  alleged  breaches 
were  defective,  not  being  in  the  very 
words  of  the  condition  of  the  bond,  and 
therefore  the  evidence  was  irrelevant." 
There  is  here  no  allegation  of  discrepancy 
between  the  complaint  filed  and  the  copy 
served,  but  the  objection,  as  we  under- 
stand it,  is  that  the  testimony  was  inad- 
missible for  the  reason  that  the  assign- 
ment of  breaches  was  defective  in  not  de- 
nying all  the  requirements  of  the  condi- 
tion,—"dug,  mined,  and  removed,  and 
shipped;"  and  thei«fore  the  evidence  un- 
der the  said  assignments  was  not  admissi- 
ble because  "irrelevant."  The  question  of 
the  relevancy  of  testimony  is  necessarily  left 
very  much  to  tbe  judgment  of  the  trial 
Judge.  But  ^ere  the  as8lg:nments  of 
breaches  in  this  complaint  detective  and  in- 
sufficient? The  terms  of  the  condition  were, 
"dug,  mined,  removed,  and  shipped,  or  oth- 
erwise sent  to  market. "  Tbe  paragraphs 
of  tbe  complaint  from  6  to  12,  IncI  usi  ve,  s  tate 
breaches  substantially  as  follows,  viz.: 
"That  the  said  W.T.Seward  &  Co.  did 
not  pay  to  the  said  treasurer  the  royalty 
provided  by  law  to  be  paid  by  them  on 
phosphate  rocks, "  etc.,  "dug,  mined,  and 
removed  by  them  as  aforesaid, "  etc.  The 
words  "  and  shipped  "are  omitted  in  assign- 
ingthe  breach,  but  we  incline  to  think  that 
tbe  assignment  was  sufficient.  It  was  only 
necessary  to  negative  clearly  the  very 
tiling  covenanted  to  be  performed;  and 
whether  that  was  done  was  a  matter  of 
Intention,  to  be  determined  by  construc- 
tion. The  assignment  positively  denied 
that  Seward  &  Co.  bad  paid  the  royalty 
on  phosphates  "dug,  mined,  and  re- 
moved." Why  was  that  not  a  breach 
well  assigned?  The  word  "removed"  is 
quite  as  comprebensive  as  that  of 
'■^shipped. "  which  gives  no  new  force  to 
the  sentence,  but  seems  to  have  been  added 
as  asurtof  legal  tautology,  only  "to  make 
assurance  doubly  sure. "  We  do  not  under- 
stand that,  according  to  the  conditions  of 
this  bond,  there  could  be  no  breach  until 
the  phosphates  were  not  only  "dug, 
rained,  and  removed, "but  also  "shipped," 
in  the  sense  of  being  actually  placed  on 
board  of  a  vessel.  If  this  were  the  proper 
construction  of  tbe  bond,  then  tbe  state 


could  never  recover  anything  from  tbes* 
parties,  for  the  reason  that  the  very  "  re- 
turns" of  Seward  &  Co.  state  that  they 
"removed"  their  phosphates  by  railroad; 
and  it  could  not  be  averreti  that  they 
had  "shipped"  tliem,  unless  in  the  sense  of 
business  men  when,  in  practical  life,  they 
say  "shipped  by  rail, "  or  "shipped  by  ex- 
press, "  etc. 

But,  if  we  pass  over  all  tbe  paraa^raphs 
Indicated  (from  6  to  12}  without  making 
any  ruling  on  the  point  made  as  to  tbeu, 
we  think  there  can  be  no  doubt  as  to  tbe 
Biifflciency  of  tbe  assignment  of  breaches 
in  the  fifth  paragraph  of  the  complaint, 
which  is  almost  in  the  identical  words  of 
the  bond,  CUB  follows,  vis.:  "Alleges  that 
the  condition  of  said  bond  baa  been 
broken ;  that  tbe  said  W.  T.  Seward  A  Co. 
did  not  make  true  and  faithful  returns  to 
the  comptroller  general  of  the  number  of 
tons  of  phosphate  rocks  and  pbospbutic 
deposits  by  them  dug,  mined,  removed, 
or  shipped,  or  otherwise  sent  to  market, 
at  the  end  of  each  month ;  and  that  they 
did  not  pay  to  tbe  state  treasurer,  at  tbe 
end  of  each  quarter,  tbe  royalty  provided 
by  law  to  be  paid  thereon,"  etc.  Is  this 
not  a  good  assignment  of  breaches?  What 
does  "  thereon "  refer  to?  Certainly,  tbe 
phosphates  by  them  "dug,  mined,  re- 
moved, or  shipped,  or  otherwise  sent  to 
market. "  These  are  the  words  Yerba,tim 
of  the  bond,  except  that,  between  tbe 
words  "removed"  and  "shipped,"  tbe 
word  "or,"  Instead  of  "and,"  is  used. 
The  defendants  say  that,  considering  tlie 
connection,  the  word  "and"  made  it  nec- 
essary in  every  case  to  allege  and  prove 
that  the  phosphates  were  not  only  dug. 
mined,  and  removed,  but  also  "shipped." 
We  have  just  seen  that  it  is  at  least  doubt- 
ful whether  this  could  have  been  ttie  tntea- 
tion.  If  the  word  "shipped"  is  to  be  taken 
in  Its  literal  sense.  It  Is  true  that  "and" 
is  a  copulative  conjunction,  and  "or"  is 
disjunctive;  but,  if  tbe  word  "or"  whteh 
immediately  precedes  the  word  "shipped" 
disconnect  it  from  tbe  preceding  senteoce, 
tbe  "or"  which  immediately  succeeds  that 
word  must,  by  tbe  same  rule,  disconnect 
it  from  the  sentence  wbicb  follows,  "or 
otherwise  sent  to  market."  We  think 
tbe  flitb  paragraph  of  the  complaint  as- 
signs a  good  breach  for  not  paying  for 
phOspliat<>s  "dug,  mined,  removed,  or 
shipped,  or  otherwise  sent  to  market,"— 
that  is  to  say,  sent  to  market  by  rail, 
wagon,  lighter, " or  otherwise, " — and  tbat 
there  was  no  error  in  refusing  to  exclude 
the  evidence  on  the  ground  that  It  was 
"Irrelevant."  There  being  pertinent  and 
relevant  testimony  to  go  to  the  jury,  it 
was  not  a  case  for  nonsuit.  "When  tbe 
declarations  or  admissions  of  the  princi- 
pal are  made  In  the  course  of  tbe  perform- 
ance of  the  business  for  which  the  surety 
is  bound,  so  as  to  become  part  of  tbe  re* 
gestae,  they  are  evidence  against  the 
surety. "  Brandt,  Sur.  p.  668,  and  anthor- 
ities. 

-Third.  That  his  honor  erred  in  chanc- 
ing the  jury  that  the  terms  on  the  back 
of  the  license  did  not  confine  the  llability 
of  the  defendants  as  sureties  to  a  single 
quarter,  but  were  liable  to  the  state  for 
the  amount  due  by  their  principal,  pro- 
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vidod  that  amount  did  not  exceed  the  pen- 
alty of  the  bond:  while  it  is  submitted 
that  the  miee  of  the  department  ol  agri- 
calture  formed  part  of  the  contract  be- 
tween the  state  and  defendants,  and  limit 
their  liability  to  the  first  quarter  in  ar- 
rear. "    This  objection  relates  only  to  the 
amount  recoverable;  in  effect,  admitting 
the  liability  of  the  sureties  for  the  first 
quarter  in   arrear.     The  judge    charged 
"that  the  liability  on  the  bond  is  to  the 
extent  of  the  royalty  due,  but  not  beyond 
the  penaltyof  thebond,f5,000.    Tberdore, 
if  the  undisputed  testimony  shows  that 
there  is  asmncb  as  fS.OOOdne.yonwill  find 
to  that  amount."    Was  this  error?     A 
copy  of  the  rules  and  regulations  of  the  de- 
partment or  agriculture  was  attached  to 
the  license  to  mine,  one  of  which  was  as 
follows:  "That  in  all  cases  where  phos- 
phate royalties  [are]  not  promptly  paid 
in  the  time  provided  by  law  the  license 
shall  be  saspenaed,  and  any  mining  done 
under  the  same  after  soch  snapenslon  shall 
be  considered  and  treated  as  illegal, "  etc. 
The  bond  had  no  attachment,  and  speaks 
for  itself :  but,  as  it  required  the  royalty 
to  be  paid  quarterly,  the  defendants  claim 
that    upon   the   first  default  the   license 
should  have    been  suspended,  and  that, 
as  ftoretles,  they  are  not  liable  for  any 
default  of  th^  principal  after  that  time. 
The  aforesaid  rules  and  regolatlons  were 
attached  to  the  license  manifestly  as  in- 
formation to  Seward  &  Co.  that  in  the 
case  Indicated  the  department    retained 
the  power  to  revoke  the  license,  and  there- 
by prevent  any  further  mining  under  it. 
But  we  fail  to  see  that  the  department, 
acting  tor  the  state,  assumed  any  obliga- 
tion to  suspend  a  license  on  the  very  day 
default  of  payment  may  be  made,  or  at 
any  particular  day.  We  think  the  right  to 
enapeod  the  license  was  retained  by  the 
department  tor  the  purpose  of  enforcing 
payment,  and  thereby  protecting  and  se- 
curins  the  rights  ot  the  state;  that  the 
regulation    was     not    mandatory,    but 
merely    directory.     "Affirmative    words 
make  a  statute  directory,  and  negative  or 
exclusive  words   make    it    imperative." 
Attorney  General  v.  Baker,  9  Rich.  Eq. 621. 
Until  the  license  was  suspended,  Seward 
A  Co.  bad  the  right  to  continue  mining. 
The  right  to  suspend  constituted  no  part 
ot  the  contract  with  either  the  principal 
or  his  sureties  on  the  bond.    As  a  mat- 
ter of  fact,  the  license  was  not  suspended 
an  til  about  April  10, 1888,  and  there  Is  no 
evidence  that  Seward  &  Co.  mined  any 
phosptaatee  after  that  time.    "  If  a  statute 
Is  directory  as  to  the  principal  affected  by 
it.  it   Is  equally  so  as  to  his  sureties  and 
those  Incidentally  affected. "    End.  Interp. 
St.    §     431,    and    note,    and    Looney    v. 
Hngbes,  30  Barb.  605.    It  is  well  settled 
that  mere  Indulgence  will  not  discharge  a 
surety.    In  order  to  have  that  effect,  there 
must  be  an  agreement  for  indulgence  be- 
tween the  creditor  and  principal  debtor, 
obliSAtory  on  the  creditor  for  a  certain 
and  definite  period.    Wltte  v.  Wolfe,  16  S. 
C.   275,  and   authorities.    We  agree  with 
the  circuit  judge  that,  within  the  penalty 
of  tbe  bond,  "the  sureties  are  liable  tor  all 
the  shortcomings  and  defalcations  ot  the 
principals. "    The  judgment  of  this  court 


is  that  tbe  Judgment  ot  tbe  circuit  court 
be  affirmed. 

McIybb,  J.,  concurs. 


Deo.  33, 


State  v.  Howell. 

(SupreiM  Court  of  North  Carolitta. 
1890.) 

Cbhoemi.  TKisPAsg— Laxslokd  ahs  Tssaht— 

ExCBPnON8. 

1.  A  tenant  cannot  defeat  the  poBseasionof  his 
landlord  by  merely  golnf  out  of  the  bouse,  taking 
a  lease  from  another,  wbo  claims  title  thereto, 
and  going  back  professedly  under  the  new  lease. 

2.  One  wbo  forcibly  enters  a  house  legally  in 
the  possession  of  another  acts  unlawfully,  even 
though  he  have  a  better  title  thereto;  and  if  in 
so  doing  lie  break  and  deface  the  door,  he  is  pun- 
ishable under  Code  N.  G.  t  1063,  making  it  a  mis- 
demeanor to  nnlawfally  and  willfully  "deface, 
damage,  or  injure  any  boiise, "  etc. 

8.  A  general  exception  to  "the  charge  as 
given"  is  InsufQcient  to  raise  any  point. 

Appeal  from  superior  court,  Montgom- 
ery county;  Btnum,  Judge. 
Tbe  Attorney  General,  Tor  the  State. 

Mbbbimon,  G.  J.  Tbe  tenant  ot  the  pros- 
ecutor in  possession  of  the  bouse  could 
not,  by  simply  going  out  ot  the  same  and 
purporting  to  take  a  lease  thereof  from 
the  defendant,  and  going  back  Into  the 
house  professedly  under  such  lease,  thus 
rid  himself  ot  the  relation  as  tenant  to  tbe 
prosecutor,  and  put  the  latter  out  of  pos- 
session, and  give  tbe  defendant  the  pos- 
session, to  the  prejudice  of  tbe  landlord 
the  prosecutor.  He  could  put  an  end  to 
his  relation  and  possession  as  tenant  ordi- 
narily, and  in  this  and  like  cases  only,  by  a 
surrender  of  the  possession  to  the  landlord 
himself.  Springs  v.  Schenck,  09  N.  C.  651, 
6  S.  E.  Rep.  406.  and  cases  there  cited 
Hence  tbe  defendant  got  no  benefit  or  ad- 
vantage by  the  supposed  lease  he  under- 
took to  make  to  tbe  tenant  ot  the  prose- 
cutor.   It  was  a  mere  fruitless  shift. 

The  possession  of  the  bouse  was  in  tha 
prosecutor  at  the  time  the  defendant  took 
possession,  as  alleged,  and  defaced  and  in- 
jured tbe  same.  He  was  not  there  in  per- 
son, but  he  had  been  lately  theretofore; 
had  stored  fodder  and  other  things  in 
it,  and  had  dosed  and  fastened  It  by  suit- 
able fastenings.  Tbe  defendant  took  pos- 
session of  It  without  his  permission,  and 
against  his  will.  The  evidence  tended  to 
prove  that  he  broke  the  door  open,  dcrfac- 
tng  parts  of  it  to  some  extent.  If  it  be 
granted  that  the  defendant  bad  the  better 
title  to  the  house,  be  bad  no  right  to  take 
violent,  injurious  possession  of  it  while  the 
prosecutor  was  so  in  possession  thereof. 
His  action  was  unlawful,  and  if  done  will- 
fully was  a  violation  of  the  statute,  (Code,  { 
1062,)  which  makes  It  a  misdemeanor  to 
unlawfully  and  willfully  "deface,  damage, 
or  Injure  any"  house,  etc.;  so  that,  al- 
though the  defendant  may  have  believed 
in  good  faith  that  he  had  the  right  to  en- 
ter and  take  possession  of  tbe  house,  but 
did  so  unlawfully  and  willfully,  he  would  be 
guilty.  A  party,  no  doubt,  may  ordina- 
rily destroy,  deface,  or  injure  his  own  prop- 
erty when  It  is  In  his  pussession  and  un- 
der his  complete  control,  when  be  may 
make  sucb  disposition  of  it  as  he  may  see 
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fit:  batitia  otberwiBe  when  It  is  in  the 
possesBlon  of  and  .claimed  by  othere.  The 
purpose  of  the  statute  is  to  prevent  the 
unlawful  and  willful  injury  to  honses  and 
other  property  specified  In  It,  no  matter 
to  whom  the  same  may  belong.  A  party 
commits  no  tresijass,  does  not  unla  nrfully 
destroy,  deface,  or  injure  his  own  prop- 
erty, ordinarily,  when  he  has  the  same  in 
his  possession  and  complete  control,  and 
the  statute  does  not  apply  to  such  case; 
but  It  does  apply  when  the  injury  involves 
a  trespass  and  is  willful.  It  is  willful  when 
the  party  does  the  Injury  charged  deliber- 
ately, of  purpose,  and  without  regard  to 
whether  It  is  done  rightfully  or  wrongful* 
ly.  The  manner,  the  occasion,  the  elrcum> 
stances  attending  the  doing  of  the  injury, 
make  evidence  going  to  prove  that  the 
intent  was  willful  or  otherwise.  State  v. 
Hovls,  76  N.  C.  117;  State  v.  Watson,  86  N. 
0.636;  State  v.  Piper,  89  N.  C.  651;  State 
V.  Mareh,  91  N.  C.  682;  State  v.  Whltener, 
93  N.  C.  680;  Mossdier  ▼.  Deaver,  106  N.  C. 
494. 11  S.  E.  Rep.  629.  The  defendant  wan 
not  entitled  to  have  the  special  instruc- 
tion asked  for  given  to  the  jury.  The  gen- 
eral exception  to  the  "charge  as  given" 
was  no  exception.  There  is  no  error. 
Judgment  affirmed. 


Brown  et  ai.  v.  Rickard. 
(Supreme  Cowrt  of  North  CcuroUna.   Dea  8S, 

1890.) 
PUBUO  LAITOR — EXOXPTIOK    IK  GlLllTr — VAIilSITT. 

1.  Where  In  a  grant  from  the  state  the  land 
is  described  by  metes  and  bounds,  and  as  "con- 
taining in  the  whole  85,880  acres,  6,000  acres  of 
which,  being  previously  entered  by  citizens.  Is 
hereby  reserved, "  the  reservation  Is  valid,  it  ap- 
pearing that  the  excepted  tract  had  been  pre^- 
ously  entered  and  surveyed. 

2.  A  conveyance  of  the  larger  tract  by  the 
owner  of  both,  which  describes  the  land  conveyed 
as  all  that  "contained  within  the  bonndaiyof  the 
ao,060  tract  granted  l>y  the  state, "  referring  par- 
ticularly to  the  original  grant  for  a  complete  de- 
scription, does  not  pass  the  smaller  tract,  which 
by  the  terms  of  the  original  grant  Is  expressly 
excluded  from  its  internal  boundary. 

Appeal  from  superior  court,  Burke  coun- 
ty; J.  H.  Merbimon,  Judge. 

The  material  facts  agreed  upon  and  sub- 
mitted to  theconrt  are.  In  substance,  thetie: 

The  defendants  are  in  possession  of  the 
land  designated  in  the  pleadings  as  the 
"Sb'vely  Lands."  The  state  Issued  Its 
grant,  dnted  tbe  9th  of  December,  1795,  to 
James  Greenlee,  William  Irwin,  and  James 
Irwin,  for  80,080  acres  of  land  described  by 
appropriate  metes  and  bounds,  and  this 
grant  contained,  in  appropriate  connec- 
tion, a  clause  in  these  words:  "Contain- 
ing, in  the  whole,  thirty-flve  thousand 
two  hundred  and  eighty  acres,  five  thou- 
sand acres  of  which,  being  previously  en- 
tered by  citizens,  is  hereby  reserved. "  The 
land  so  granted  was  afterwards  duly  sold 
on  the  28th  day  of  July,  1882,  by  a  trustee 
properly  appointed  and  empowered  to  sell 
the  same  and  pass  title  thereto,  to  Joshua 
KIdd,  the  purchaser.  Afterwards,  on  the 
16th  of  August,  1884,  said  Kidd  cunveyed 
the  fee  in  one  undivided  third  of  said  land 
to  the  defendant  William  Battye.  After- 
wards, on  tbe  3d  of  January,  1885,  he  like- 
wise conveyed  another    undivided  third 


thereof  to  Christopher  Sobins  and  William 
Battye.  Afterwards,  on  the  16tb  of  Au- 
gust, 1885,  he  likewise  conv^ed  tbe  other 
undivided  third  thereof  to  Christopher 
Robins.  On  the  14th  of  April,  1885,  tbe 
said  Christopher  Robins  and  his  wife,  and 
the  said  William  Battye  and  bis  wife.  like- 
wise conveyed  to  Matthew  Robins  one 
undivided  third  of  said  land.  Afterwards, 
on  the  27th  of  May,  1885,  the  said  Christo- 
pher Robins  and  his  wife  Ukewiseconveyed 
to  tbe  said  Matthew  Robins  an  ondlvided 
one-third  of  said  land.  Afterwards,  on 
the  8d  of  June,  1886,  the  said  Matthew 
Robins  and  his  wife  likewise  conveyed  an 
nndlvided  two-thirds  of  said  land  to  tbe 
North  Carolina  Estate  Company,  Limited, 
a  con^oration,  and  this  deed  contained  a 
clause  whereof  the  following  is  a  copy: 
"Hath  bargained  and  sold,  and  by  these 
presents  doth  ban^ain,  sell,  and  convey, 
to  the  company,  its  successors  and  as- 
signs, forever,  the  nndiyided  two-thirds 
share  of  all  the  land  remaining  nnsold 
and  contained  within  the  boundary  of  the 
SU,080-acre  tract  of  land  granted  by  the 
state  of  North  Carolina,  in  the  year  1795, 
to  James  Greenlee,  William  and  James  Ir- 
win, and  situate  in  Bnrke  county,  state 
of  North  Carolina.  Said  tract  of  land  is 
more  particularly  and  fully  described  in 
the  original  state  grant,  and  in  a  deed  nl 
conveyance  from  Q.  P.  Irwin  to  Joshua 
Kidd.  dated  July  28, 1882.  The  tract  joins 
on  the  south  the  Branson  heirs, "  etc.  Aft- 
erwards, on  the  4th  of  June.  1886,  the  de- 
fendant the-  said  William  Battye  and  hto 
wife  likewise  conveyed  to  said  company 
an  undivided  one-third  of  said  land,  and 
tbe  deed  of  conveyance  contained  a  clause 
in  the  same  words  Just  above  cited.  After- 
wards, on  the  5tb  of  Match,  188d,  a  ladg- 
ment  creditor  of  said  company,  whose 
judgment  was  duly  docketed,  sued  out  an 
execution  thereupon;  and  on  the  6tb  of 
May,  1889,  the  said  land  was  sold  as  tbe 
property  of  this  company,  and  on  the  next 
day  the  sheriff  executed  a  deed  therefor  to 
the  plaintiff  O.  W.  Brown,  the  purchaser 
thereof.  All  the  said  deeds  were  duly 
proven  and  registered.  There  was  an  en- 
try of  the  land  first  above  mentioned  and 
designated  as  the  "Stevely  Land,"  duly 
made  on  the  27th  of  May,  1796,  before  the 
said  flrst-mentloued  grant  was  iBsoed  by 
the  state,  and  the  following  is  an  exact 
copy  of  such  entry:  "North  Carolina. 
Burke  county.  May  27,  1795.  Then  sur- 
veyed for  William  Tateand  Andrew  Baird 
five  thousand  one  hundred  and  twenty 
acres  of  land  on  the  watersof  Hoiry's  and 
Jacob's  rivers,  beginning  on  a  tall  htck- 
ot7  on  a  ridge  standing  on  a  mass  of  earth 
thrown  up  by  a  tree's  falling  out  of  root, 
on  or  near  Thomas  Walker's  line,  and 
running  east  twenty  poles,  crossing  Walk- 
er's creek,  whole  distance  two  hundred 
and  twenty-six  poles,  to  a  small  post  oak 
on  a  ridge  on  or  near  George  Walker's 
line;  then  south,  thirty  degrees  east,  nine- 
ty-six poles,  crossing  canebrake  of  Hen- 
ry's river;  then  three  hundred  and  thirty- 
two  poles,  to  a  fork  of  the  same,  whole 
distance  six  hundred  and  forty  poles,  to  a 
poplar  and  locust  in  a  rich  fiat  near  a 
spring  and  near  Jones' line;  then  south. 
20  degrees  east,  960  poles,  to  stake;  then 
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west  fSO  poles,  to  a  stake;  then  north,  to 
the  beginnlofir- "  And  therealter  said  land 
wiffi  conveyed  by  grant  from  the  state  to 
said  Tate  and  Balrd  on  the  8th  July,  17M. 
On  the  land  so  entered  and  granted  and 
designated  as  the  "Stevely  Land,"  4,071 
acreB  are  situate  and  lie  within  the  bound- 
ary of  the  grant  first  above  mentioned. 
The  diagram  lllostrates  the  relative  sltna- 
tlon  and  location  of  the  two  grants. 


BocTB  Vtautnim  BmavuLnon  Lahs. 

Tract  of  90,060  acres  of  land  on  the  waters  of 
Heniy'sand  Jaoob'9  Forks,  waters  of  the  Catawba 
river;  sltDated  In  Bariie  ootin^,  N.  O.,  granted 
liy  the  state  in  1796  to  James  Oreenlea,  WlUiam 
Irwin,  sad  James  £rwln. 

The  red  line  sltows  the  boondaiy  of  state's 
grant.  Tlie  bine  line  shows  the  boimdsiy  flzed 
by  the  supreme  oonrt  held  at  Newtoo,  Febrnary, 
1884.  Abimt  16,000  acres  of  the  above  grant  re- 
main unsold.  l!ho  block  of  land,  A,  is  the  Bterofy 
land. 

Before  the  several  conveyances  above 
mentioned,  to  the  said  the  North  Carolina 
Estate  Company,  Limited,  on  the  1st  day 
of  Jane,  1886,  a  commimioner,  duly  ap- 
pointed and  empowered  by  decree  in  an 
action  in  the  superior  court  of  the  county 
of  Bnrke,  sold  the  said  Stevely  land,  in- 
cluding that  part  thereof  situate  within 
tlie  grant  first  above  mentioned,  and  he 
executed  a  deed  therefor  to  the  defoidants 
George  Rickard,  Christopher  Robins,  Mat- 
thew Robins,  and  William  Battye,  the  pur- 
chasers thereof ;  and  afterwards  Matthew 
Robins,  on  the  4tb  of  January,  1888,  con- 
veyed to  the  defendant  William  Confortb 
an  andivided  one-tonrth  of  said  land.  The 
plaintiffs  contended  that,  even  granting 
that  the  exception  in  the  grant  first  above 
mentioned,  under  which  they  claim  medi- 
ately, is  valid,  still  and  nevertheless  the 
two  deeds,  one  executed  by  Matthew  Rob- 
ins and  his  wife,  and  the  other  by  William 
Battye  and  his  wife,  to  the  said  the  North 
Carolina  Bstate  Company,  Limited,  em- 
braced and  operated  so  as  tu  convey  to  it 
the  title  in  fee  to  4,071  acres  of  the  Stevely 
land  so  situate  within  the  boundary  of 
the  first-mentioned  grant.  The  court  de- 
clared its  opinion  to  be  that "  the  calls  in 
the  grant  from  the  state  ol  North  Caro- 


lina to  James  Greenlee  and  James  and 
William  Irwin  constitute  not  alone  the 
boundaries  of  the  thirty  thousand  and 
eighty  acre  tract,  but  include  four  thou- 
sand and  seventy-one  acres  of  the  Stevely 
land.  The  exception  in  the  grant  applies 
to  the  boundary  as  well  as  to  the  land 
1  tself ;  so  that '  an  undivided  two-thirds  {%) 
share  of  all  the  land  remaining  unsold  and 
contained  within  the  boundary  of  the 
thirty  thousand  and  eighty  acre  tract' 
does  not  Include  any  part  of  or  interest  in 
the  Stevely  land.  Therefore  the  court 
is  of  opinion,  without  considering  any  of 
the  evidence  objected  to  by  the  plaintiffs, 
that  the  plaintiffs  acquired  no  title  to  or 
interest  in  the  Stevely  land  by  the  d«eds 
of  Matthew  Robins  and  wife  and  Wm. 
Battye  and  wife  mentioned  in  paragraphs 
9  and  10  of  the  case  agreed,  and  are  not 
the  owners  of  said  Stevely  land,  nor  en- 
titled to  the  possession  thereof,  "—and  gave 
judgment  accordingly  for  the  defendants. 
The  plaintiffs  excepted  and  appealed. 

S.  J.  Irwtn,  for  appellants.  J.  T.  Perkins, 
for  appellees. 

Mebkocon,  C.  J.,  (a/Cer  stAting  the  faet& 
as  above.)  The  purpose  tu  except  from' 
the  older  grant  mentioned  some  part  oi 
the  land  within  its  boundary  is  manifest. 
The  exceptire  provision  of  that  grant  is 
found  therein  in  immediate  connection  with 
a  detailed  descrlotion  of  the  land  granted 
by  metes  and  boandaries,  and  Is  In  these 
words:  "Containing,  in  the  whole,  thirty- 
five  thousand  two  hundred  and  eighty 
acres,  five  thousand  acres  of  which,  being 
previously  entered  by  citlaens.  Is  hereby 
reserved."  The  words  "hereby  reserved" 
can  have  no  ether  reasonable  meaning 
or  purpose  than  that  the  5,000  acres 
referred  to,  having  theretofore  been  en- 
tered, were  excepted  from  the  grant,— were 
not  granted  by  it;  that  land  was  left  to  be 
subsequently  granted  to  the  persons  who 
had  entered  the  same.  If  it  had  turned 
out  that  in  fact  no  previous  entry  of  the 
excepted  land  had  been  made,  the  excep- 
tion would.bave  been  void  for  uncertainty, 
and  all  the  land  within  the  boundary 
would  have  passed  by  the  grimt.  But  it 
appears  that  such  previous  entry  had  lieen 
made,  locating  and  describing  the  lands 
particularly  and  definitely  by  metes  and 
bounds.  The  exception  had  reference  ta 
the  previous  entry;  the  latter  gave  the 
former  certainty  and  deflnlteness,  rendered 
it  operative.  Just  as  if  the  land  excepted 
had  been  descritied  in  the  grant  by  loca- 
tion, metes,  and  bounds.  This  exception 
had  such  reference  to  the  entry,  and  must 
be  taken  In  connection  with  it,  and  the 
subsequent  grant  based  upon  it.  So  that, 
in  this  case,  the  older  grant  does  not  and 
cannot  embrace  the  land  so  excepted.  As 
the  court  below  aptly  said,  "the  exception 
in  the  grant  applies  to  the  boundary  as 
well  as  to  the  land  itself. "  This  must  be 
so,  because  the  location  and  boundary 
had  been  eetobllsbcd  by  the  definite  entry 
and  the  subsequent  grant  thereupon. 
Waugh  V.  Richardson,  8  Ired.470;  McCor- 
mick  V.  Monroe,  1  Jones,  (N.  C.)  13 ;  Melton 
V.  Monday,  64  N.  C.  295.— throw  light,  in 
this  connection,  on  the  subject  of  void  and 
valid  exceptions  in  grants. 
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It  l8  contended  by  thn  appellanta  tbat 
tbe  mesne  conveyance  from  Mattbew  Rob- 
ins and  his  wife,  and  that  from  William 
Battye  and  bis  wife,  to  the  North  Carolina 
Estate  Company,  Limited,  conveyed  to 
tbe  latter,  not  simply  the  unsold  lands 
embraced  by  the  grrant  of  older  date  men- 
tinned,  bat  as  well,  and  as  certainly  also, 
so  much  of  the  land,  embraced  by  the 
Krant  of  subsequent  date  mentioned,  as  Is 
situate  within  the  boundary  of  the  older 
srant,  and  within  tbe  exception  to  which 
reference  has  been  made.  We  cannot  so 
decide.  The  two  conveyances  Just  above 
referred  to  plainly  and  certainly  refer  to, 
«nd  only  to,  and  Intend  to  convey,  "all 
the  land  remaining  unsold  and  contained 
within  the  boundary  of  the  80,08U-acre 
tract  of  land  granted, "  etc.  Express  and 
careful  reference  is  made  in  both  of  them 
to  the  older  grant.  Like  particular  and 
careful  reference,  fur  the  purpose  of  de- 
scription of  the  land  conveyed,  is  also 
made  to  the  boundary  of  the  grant,  but 
not  to  the  full  boundary  of  it.  The  bound- 
ary Is  limited,  so  as  to  exclude  the  land 
excepted  from  the  grant,  and  to  exclude 
^  all  purpose  to  convey  any  Interest  there- 
*in.  Else  why  so  limit  the  boundary? 
Why  such  studied  particularity  of  descrip- 
tion? If  the  purpose  was  to  embrace  the 
land  excepted,  why  did  the  parries  fall  to 
specify  "the  boundary  of  tbe  86,080  acres 
granted?" 

It  is  Insisted,  however,  for  the  appellants 
tbat  the  boundary  referred  to  in  these 
conveyances  is  tbat  particularly  specified 
of  the  older  grant,  and  that  this  embraces 
the  exception  therein  and  denlgnated  in 
the  pleadings  as  the  "StevelyLand,"  and 
therefore  this  land  is  embraced  by  the  de- 
scription, "  nil  the  land  remaining  unsold 
and  contained  within  that  boundary. " 
But  what  was  tbat  boundary  as  Intended 
and  made  by  the  grant?  It  did  not  con- 
sist necessarily  and  merely  of  tbe  external 
metes  and  bounds  of  tbe  grant,— item- 
braced  as  well  its  internal  metes,  bounds, 
and  limits;  and  hence  It  eiibraced  also 
tbe  location,  tbe  metes  and  bounds,  of  tbe 
land  excepted  from  the  grant, — the  Steve- 
ly  land.  It  had  such  internal  boundary. 
The  grant  referred  to  the  excepted  land, 
the  entry  thereof,  its  metes  and  bounds, 
and  these  became  a  part  of  its  own  bound- 
ary, as  much  as  if  the  same  had  been  spe- 
cifically set  forth  in  tbe  grant  itself. 
Hence  "  all  the  land  remaining  unsold  and 
contained  within  the  boundary  of, "  etc., 
implies  tbe  boundary.  Including  that  that 
excludes  the  exception  that  embraced  the 
"StevelyLand."  Such  is  the  meaning  of 
tbe  terms  and  phraseology  employed  In 
the  conveyances  referred  to,  and  such  was 
the  clear  Intent  of  the  parties  to  the  same. 

Judgment  afilrmed. 


Clbmmons  v.  Arohbbll.. 

{Supreme  Cowrt  of  North  Carolina.    Deo.  28, 
1890.) 

AppbaI/— Ordbhiko  New  Trial. 
The  case  on  appeal  having;  been  duly 
served,  and  tbe  trial  Judge  having  certified  tbat 
he  cannot  settle  tbe  case  without  bis  notes  taken 
at  the  trial,  which  have  been  lost,  the  appellant 
1(  entitled  to  a  new  trlaL 


FaOer  Ji  Snow,  for  defendant. 

Davis,  J.  This  case  Is  before  ns  upon 
tbe  return  to  a  writ  of  certiorari  directed 
to  tbe  clerk  of  the  superior  court  of  Bun- 
combe county,  commanding  bim  to  send 
up  the  record  in  the  case,  and  the  Judge  be- 
low "to  send  up  a  statement  of  tbe  case 
on  appeal. "  It  appears  from  the  record 
that  at  December  term,  1889,  of  the  supe- 
rior court  of  Buncombe  county,  (before 
Whitaeek,  J.,)  a  judgment  was  rendered 
against  the  defendant,  from  which  he  ap- 
pealed to  this  court.  The  case  on  appeal 
was  properly  served  wltJiin  the  time  re- 
quired by  law,  and  amendments  thereto 
were  filed  by  the  appellee,  and  the  Judge 
was  required  to  fix  a  time  and  place  for 
settling  the  case  on  appeal.  His  honor 
who  tried  the  case  says,  in  substance, that 
after  he  bad  left  the  twelfth  district  and 
entered  upon  the  duties  of  the  first  dis- 
trict, tbe  case  tendered  by  the  appellant, 
with  the  exceptions  of  the  appellee,  were 
sent  by  express  to  his  address  in  Balelgh, 
and  not  received  by  him  until  his  return  in 
June,  1890,  from  holding  the  courts  in  the 
first  district ;  that  he  had  been  engage«i  in 
the  trial  of  a  great  many  actions,  and 
that  tbe  testimony  of  the  trial  in  this  caRe 
bad  so  passed  from  his  memory  as  to 
make  it  impossible  for  him,  wtthont  the 
aid  of  bis  notes  taltenat  tbe  trial,  to  settle 
the  case  on  appeal  for  the  supreme  court. 
The  notes  and  memoranda  made  daring 
the  prcHirress  of  the  trial,  showing  the  ex- 
ceptions  made  by  the  parties,  with  his 
charge  to  the  Jury,  were  filed  at  the  ter- 
mination of  tbe  court  with  tbe  clerk.  He 
had  applied  to  counsel  for  appellant  and 
appellee  and  the  clerk  of  the  court,  and 
after  diligent  search  the  notes  of  the  testi- 
mony in  the  case  cannot  be  found.  The 
clerk  says  he  thinks  the  notes  were  never 
filed,  and  certainly  are  not  now  in  tbe  of- 
fice. It  appears  from  itbe  return  to  the 
writ  of  certiorari  tbat  it  is  impossible  to 
get  the  case  on  appeal  settled,  and  the  ap- 
pellant has  lost  his  appeal  through  no 
fault  or  negligence  of  bis.  He  has  been 
guilty  of  no  laches;  and  it  has  been  fre- 
quently beld  that  when  an  appellant  has 
lost  the  benefit  of  bis  appeal  witboat  any 
negligence  or  defanlt  of  bis  own  a  new 
trial  will  be  awarded.  Commissioners  v. 
Steam-Ship  Co.,  98  N.C.  163,8  S.  £.Bep.605, 
and  cases  there  cited.  Tbe  appellant  Is 
entitled  to  a  new  trial,  and  it  is  ao  or- 
dered. 


State  v.  Pabks. 

{Supreme  Cowrt  of  North  CaroUma.    Deo.  S3, 
1890.) 

Affbai.  jDt  Cbdonai.  Cabbs— DmiTa  or  Tkiai. 
JtmoB. 
On  a  conviction  for  felony,  a  new  trial  will 
be  granted  to  the  accused  who  loses  the  benefit 
of  an  appeal  by  the  death  of  the  trial  Judge,  and 
the  loss  of  all  the  papers  in  the  cause  after  the 
statement  on  appeal  had  been  duly  served  sjoid 
handed  to  the  Judge  for  settlement. 

It  appears  from  a  return  to  a  writ  of 
certiorari  directing  tbe  transcript  of  the 
proceedings  in  this  case  to  be  certified  to 
this  court  tbat  tbe  defendant  was  indicted 
for  tbe  crime  of  arson,  and  tried  and 
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found  goilty  before  Shipp,  J.,  at  spring 
term,  1890,  of  tbe  superior  court  of  Ran- 
dolph county,  and  from  tbe  Judgment  ren- 
dered upon  Bald  conviction  he  appealed  to 
this  court. 
Tbe  Attorn^  General,  for  the  State. 

Davis,  J.  Tbe  statement  of  the  case  on 
appeal  was  duly  prepared  and  served  up- 
on the  solicitor,  who  filed  exceptions,  and 
all  the  papers  in  the  case,  including  tbe 
original  bill  of  indictment  and  appeal- 
boud,  were  handed  to  the  judge  to  settle 
thecase  on  appeal.  Soon  thereafter  Judge 
Shipp  died,  and  tbe  case  on  appeal  was 
never  settled,  and  tbe  papers  were  not  r&> 
turned,  and  have  not,  upon  inquiry*  been 
found  among  bis  papers.  It  is  conceded 
by  the  state  that  the  appeal  was  taken, 
and  that  the  papers  In  the  case  have 
been  lost,  and  cannot  be  found.  The  de- 
fendant has  lost  the  benefit  of  bis  appeal, 
us  Is  made  manifest  by  tbe  return  to  tbe 
writ  of  certiorari,  without  any  default  or 
neglect  on  his  part,  but  in  consequence  of 
tbe  deplored  death  of  Judge  Shipp,  and, 
as  bas  been  often  held  by  this  court,  be  Is, 
under  the  circnmBtances,  entitled  to  a  new 
trial.  ClemiDons  v.  Arcbbell,  ante,  572, 
and  tbe  cases  there  cited,  (decided  at  this 
term.)    A  new  trial  Is  awarded. 


State  t.  Oxbkdikx. 

(Supreme  Court  qf  Norlh  Carolina.    Dea  S2, 
1800.) 

CRnmui.  LA.ir— JoiHT  Indicthbnt— Sbpabatb 

1.  On  a  joint  indictment  for  felony,  a  motion 
for  a  separate  trial  la  adressed  to  the  discretion 
of  the  oonrt,  and  its  action  will  not  be  reviewed 
except  in  case  of  im^tns  abuse. 

8.  When,  under  a  joint  Indictment,  testtmony 
•  is  received  of  a  confession  by  one  of  the  defena- 
ants  in  the  absence  of  tbe  other,  or  when  one  of 
the  accused  Is  granted  a  separate  trial,  and  is 
called  as  a  witness  by  one  on  trial,  and  is  con- 
tTaolcted  by  statements  made  by  him  prejudicial 
to  the  defense,  it  is  the  doty  of  the  court  to  state 
such  testimony  oareful^  and  speoiiloally  to  the 
jury,  explaining  to  tbem  tbe  exclusive  purpose 
for  which  it  was  leoeived,  and  admonishiuK  tiiein 
against  its  use  for  any  other  purpose,  and  it  is 
not  sufflolent  to  charge  in  general  terms  that  the 
confessions  of  one  defendant  in  the  absence  of 
tbe  other  are  not  evidence  against  the  latter. 

Appeal  from  criminal  court,  Robeson 
county ;  Gilmbr,  Judge.- 

IV.  F.  Fnaicb,  for  appellant.  Tbe  At- 
torn^ Qeoeral,  for  the  State. 

Shephbbd,  J.  Tbe  prisoner  was  jointly 
indicted  with  Stephen  Jacobs  and  Make 
Mitcbell  for  tbe  murder  of  one  Mrs.  Arps, 
and  upon  tbe  arraignment  he  and  tbe 
said  Mitchell  moved  for  a  severance.  The 
motion  was  granted  as  to  Mitchell,  but 
refused  as  to  tbe  prisoner,  who,  after  re- 
questing that  be  might  be  tried  with 
Mitcbell,  was  put  upon  bis  trial  with 
Jacobs.  It  is  well  settled  that  the  ques- 
tion of  severance  is  addressed  to  the  wise 
discretion  of  tbe  trial  Judge,  (State  v. 
Ooocb,  iM  N.  C.  1006;  State  v.  Smith,  3 
Ired.  402;  1  Wbart.  Crlm.  Law,433,)  and 
that  tbe  exercise  of  this  discretion,  except 
in  cases  of  gross  abuse,  cannot  be  reviewed 
by  tbe  appellate  court.  The  duty  of  pass- 
ing upon  such  motions  is  one    of  very 


grave  responsibility,  and  its  discharge  le 
often  very  perplexing  to  tbe  Judge;  the 
difficulty,  in  many  instances,  being  en- 
hanced because  it  cannot,  before  the  trial  is 
entered  upon,  be  satiisfactorily  ascer- 
tained whether  tbe  defenses  are  so  an- 
tagonistic that  tbe  parties  cannot  be  fair- 
ly tried  together.  When,  however,  a  sev- 
erance Is  declined  and  the  trial  develops 
conflicting  defenses,  involving  the  ad- 
mission of  testimony  against  one  party 
which  is  Inadmissible  against  tbe  other. 
It  becomes  tbe  duty  of  tbe  Judge,  by  clear 
and  distinct  Instructions  in  bis  charge, 
to  g^iard  against  the  prejudicial  effect  of 
Boch  testimony  by  stating  it  carefully  and 
specifically  to  tbe  Jury,  explaining  to  them 
the  peculiar  and  exclusive  applkabillty  to 
tbe  party  against  whom  it  Ih  competent, 
and  earnestly  admonishing  tbem  against 
its  influence  in  determining  the  guilt  of  the 
other.  State  v.  Powell,  106  N.  C.  6S6, 11 
S.  £.  Rep.  191.  It  Is  believed  by  some 
that  even  the  most  painstaking  efforts  of 
tbe  Judge  will  often  fall  to  efface  from  the 
minds  of  the  Jury  tbe  impressions  made  by 
hearsay  or  other  incompetent  testimony, 
and  the  task  Is  rendered  all  tbe  more  dis- 
couraging by  tbe  repetition  of  such  testi- 
mony in  tbe  arguments  of  counsel,  direct- 
ed, as  they  are,  in  tbe  Interests  of  their 
respective  clients.  It  is  said  that  it  re- 
quires the  highest  exercise  of  the  Intellect- 
ual faculties  to  tree  tbe  mind  from  errone- 
ous opinions  founded  upon  improper  testi- 
mony, and  that  so  great  ■  is  the  infirmity 
of  man  that  often  the  most  severely 
trained  intellects  are  incapable  of  accom- 
plishing so  gratifying  a  result.  It  Is  but 
natural,  therefore,  that  the  same  Imw 
which,  for  purposes  of  convenience  or 
other  policy,  makes  it  possible  In  some 
cases  that  such  exceptional  testimony 
may  be  heard,  should  also  devolve  upon 
its  Judges  tbe  imperative  duty  of  exerting 
themselves  to  remove  Its  prejadtcial  ef- 
fects. This  is  demanded  by  every  principle 
of  humanity,  as  well  as  of  Justice.  Was 
this  duty  performed  in  the  present  case? 
There  was  testimony  tending  to  show 
that  tbe  deceased  was  killed  while  in  her 
house  by  shots  fired  by  some  person  or 
persons  from  tbe  outside,  and  that  Ja- 
colis,  Mitchell,  and  tbe  prisoner  were  the 
guilty  parties.  In  the  course  of  the  trial, 
tbe  state  introduced  one  HInson,  who 
was  permitted,  over  the  objection  of  the 
prisoner,  to  testify  to  certain  incriminat- 
ing" admissions  or  declarations"  made  by 
Jacobs  "in  tbe  absence  and  out  of  tbe 
hearing"  of  the  prisoners.  The  said  wit- 
ness testified  that  Jacobs  told  him  (we 
give  the  substance  of  the  testimony  only) 
that  it  wan  not  be  (Jacobs)  who  killed 
Mrs.  Arps,  bnt  that  it  was  the  prisoner, 
and  that  be  (Jacobs)  "shot  with  small 
shot"  only.  The  court  stated  that  when 
it  charged  tbe  Jury  it  would  instruct 
them  that  the  testimony  was  "do  evi- 
dence" as  against  tbe  prisoner,  and  in  the 
notes  of  the  testimony  it  is  stated  that 
tbecourt" did  so  charge."  Another  wit- 
ness for  the  state  (whose  name  Is  not 
given)  testified,  over  tbe  objection  of  tbe 
prisoner,  that  Mitcbell  told  him  that  the 
prisoner  had  a  gun,  and  fired  into  the 
bouse  of  Mrs.  Arps;  the  prisoner  not  be- 
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Ing  present  at  sach  converaation.  Mitch- 
ell had  been  introduced  and  examined  by 
the  prisoner,  and  testified  that  he  and  the 
prisoner  had  been  forced  to  go  with  Ja- 
cobs, and  that  they  tools  no  part  in  the 
shooting,  and  did  not  aid  or  abet  the 
same.  The  prisoner  contended  that  the 
testimony  of  said  witness  tor  the  state 
could  only  be  "  used  to  attack  the  charac- 
ter of  Mitchell,"  and  his  honor  said  that 
such  was  the  law,  and  that  he  would  so 
instruct  the  Jury.  In  the  notes  of  the  tes- 
timony, it  Is  stated  that  "the  Judge  did  so 
charge"  as  to  the  alleged  "admissions  or 
coutessionB,  •  *  •  telling  the  Jury  that, 
U  made  out  of  the  presence  of  either  of  the 
d^endants,  there  was  no  evidence  against 
the  absent  defendant,  and  they  would 
be  only  considered  as  against  the  person 
making  them."  While  this,  it  seems,  would 
not  have  been  a  suflSctent  explanation  ot 
the  purpose  and  effect  of  the  testimony  as 
to  Mitchell's  declaration,  (Mitchell  not  be- 
ing upon  trial,)  yet  conceding  this  to  be 
so,  and  assuming,  as  we  would  have  l>een 
warranted  in  doing,  in  the  absence  of  any- 
thing to  the  contrary,  that  the  explana- 
tory instructions  as  to  the  testimony  ot 
Hinson  were  also  sufficient,  still,  when 
we  come  to  the  charge  Itself,  we  find  a 
seeming  conflict  between  what  is  there 
set  forth  and  the  statements  made  In  the 
notes  of  the  testimouy  as  above  recited. 
As  the  instructions  referred  to  in  these 
statementsembodyonlygeneralleRal  prin- 
ciples, and  as  the  statements  do  not  ex- 
pressly show  that  these  important  prin- 
ciples were  applied  to  the  specific  testi- 
mony of  each  of  the  said  witnesses,  the 
apparent  conflict  may  be  reconciled  by 
construing  the  language  of  the  statements 
to  mean  that  the  court  did  no  more  than 
state  the  general  proposition  of  law  in 
the  manner  as  set  forth  in  the  charge. 
This  view  is  not  unreasonable,  because  it 
is  a  mere  matter  of  inference  from  the 
statements  that  the  instructions  werespe- 
ciflcally  applied  to  the  testimony,  where- 
as the  charge  expressly  shows  that  this 
very  important  duty  was  not  performed 
as  required  by  the  law.  This  is  mantfeKt 
from  a  perusal  of  the  cbargp>,  in  which  it 
is  said  that  "  his  honor  did  not  read  any 
of  the  evidence,  or  state  any  of  the  evi- 
dence to  the  Jury. "  How  could  the  Judge 
have  pointed  out  the  testimony  men- 
tioned, and  Instructed  the  Jury  In  reference 
to  It,  unless  he  had  read  or  stated  such 
testimony?  We  are  not  required,  how- 
ever, to  resort  to  such  an  inference,  be- 
cause it  will  be  seen  by  reference  to  the 
charge  that  it  is  there  explicitly  stated 
that  his  honor  dtu  not,  as  a  matter  of 
fact,  expressly  charge  the  Jury  upon  these 
points ;  that  is,  that  be  did  not  state  the 
testimony  of  each  of  the  said  witnesses, 
and  spedflcally  instruct  the  Jury  as  to  its 
character  and  the  restricted  purposes  for 
which  it  was  admitted.  The  only  charge 
which  appears  to  have  been  given  in  refer- 
ence to  the  testimony  mentioned  was  a 
statement  of  the  general  proposition  that 
the  "confession"  of  one  defendant  in  the 
absence  of  the  other  was  not  evidence 
against  the  latter,  and  that  it  should 
only  be  eonsldered  as  against  the  defend- 
ant who  made  the  confession.    This,  we 


think,  falls  very  far  short  of  the  great  par- 
ticularity required  under  the  peculiar  cir- 
cumstances of  cases  like  the  present.  Con- 
trary to  the  general  principles  ol  evidence, 
hearsay  testimony  of  the  most  serious 
character  is  admitted  in  the  trial  of  a  case 
involving  the  life  of  a  human  being.  If,  as 
we  have  said,  the  law  tolerates  such  a 
practice,  as  it  must  do  upon  Joint  trials, 
great  care  should  be  required  of  the  Judge 
In  particularly  stating  such  testimony  to 
the  Jury,  and  specifically  instructing  them 
as  to  the  restricted  purposes  of  its  admis- 
sion. If  we  are  correct  in  the  interpreta- 
tion of  thecase  as  presented  by  the  record. 
the  hearsay  testimony  was  admitted, 
counsel  presumably  were  allowed  to  dis- 
cuss it,  and  nothing  but  the  general  prop- 
osition we  have  recited  was  charged  in 
reference  to  its  highly  prejudicial  tendency 
as  affecting  the  prisoner.  Taking  the 
charge  to  bo  as  we  have  construed  It,  an- 
other objection  appears  by  reason  of  the 
failure  of  the  court  to  give  any  particular 
Instructions  as  to  the  declarations  of 
Mitchell.  As  Mitchell  was  not  on  trial, 
his  declarations  were  not  substantive  tes- 
timony as  to  any  one,  but  they  seem  to 
have  been  admitted  for  the  purpose  of 
affecting  bis  credit.  The  declarations 
were  not  the  confessions  of  any  i>en(on, 
and,  as  the  charge  of  the  court  relates 
only  to  "confessions,"  it  appears  that 
this  very  serious  hearsay  testimony  (to 
the  effect  that  a  person  not  on  trial  had 
told  the  witness  that  the  prisoner  had 
fired  the  gun.  etc.,)  was  left  to  the  Jury 
without  qualification  or  lestricUon. 
State  V.  Powell,  supra,  and  the  cases 
therecited.  For  the  foregoing  reasons  we 
think  that  the  prisoner  is  entitled  to  a 
new  trial.  ' 

This  trial  occurred  in  May,  1889,  but, 
owing  to  the  loss  of  the  Judge's  notes. 
(which  is,  it  seems,  not  to  be  attributed 
to  him,)  the  case  upon  appeal  was  not 
settled  until  a  few  days  ago.  The  notes 
have  never  been  found,  and  we  infer  from 
his  honor's  statement  that  his  recollec- 
tion of  some  of  the  disputed  points  in  the 
settlement  of  the  case  was  not  altogether 
clear.  This  leads  us  to  believe  that,  in 
his  desire  to  be  entirely  fair  under  the  em- 
barrassing circumstances,  he  has.  In  stat- 
ing the  case,  resolved  all  doubts  in  favor 
of  the  prisoner.  This  we  have  remartced 
in  Justice  to  the  intelligent  and  conscien- 
tious Judge  who  tried  the  caae  below. 

New  trial. 


Statb  t.  Fbbousok. 

(Supreme  Cowrt  cf  Korlh  Corottno.    Sea.  SS, 
1890.) 

BsDUOTioH — CanairAi.  FBOgaconox — Bvmntca. 

1.  On  a  trial  for  aedactlon  tmder  promise  of 
marriage,  a  note  in  which  the  prosecutrix  makes 
an  assignation  with  another  than  the  acoosed 
may  be  proved  by  parol,  withoat  aooountlng  for 
the  absence  of  the  note. 

2.  Under  Laws  N.  0. 1885,  o.  94S,  mtidng  It  as 
offense  to  seduce  an  "Innocent  and  vtrtaoaB"  wo- 
man under  promise  of  marriage,  and  providing 
"that  the  unsupported  testimony  of  the  woman 
shall  not  be  suinolent  to  amvlat, "  the  additional 
evidence  required  must  not  be  confined  to  the  act 
of  sexual  intercourse,  but  must  extend  to  its  in- 
duoement  by  a  promise  of  marriage. 
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Tbto  is  an  indictment  for  sedoetton  un- 
der prouiiae  of  marriafi;e,  tried  before 
Mbakeb.  J.,  at  the  August  term,  1889,  of 
Mecklenburg  criminal  court.  Tliere  was  a 
verdict  of  gruilty,  and  an  appeal  by  ttae  de- 
fendant, and  it  is  neoesaary  to  an  intelli- 
gent understanding  of  the  questions  pre- 
sented by  his  appeal  to  state  at  some 
length  the  testimony  and  charge  ol  the 
Judge  below.  Bosa  Hargett.  the  prosecu- 
trix, testified  as  follows:  "The  defendant 
first  came  to  our  house  with  Jim  Trull  la 
May.  I  became  engaged  to  him  in  July  at 
Bradley's,  and  I  saw  him  in  September 
and  October.  Some  time  during  the  first 
days  in  October  he  came  to  oar  house  one 
night.  My  father  went  off  to  a  meeting 
that  night,  and  my  mother  went  to  lied 
in  ttae  otlter  room.  He  proposed  that  we 
should  get  married  next  day  two  weeks. 
When  he  proposed  that,  I  said  I  would 
have  to  go  in  and  ask  my  mother.  I  went 
in,  waked  her  up  and  asked  her,  and  she 
consented.  Wbai  I  awoke  my  mother  I 
called  her,  and  we  talked  In  a  tone  loud 
enongh  tor  defendant  to  hear  us.  The 
door  was  open.  We  had  sexual  inter- 
conrae  i<bat  night  after  I  came  back,  at  his 
solicitation.  *  *  *  It  was  the  first  and 
only  time  I  ever  bad  sexual  intercourse 
with  any  man.  •  •  *  The  child  was 
bom  the  18th  of  June,  1889.  The  defend- 
ant promlsM  to  come  see  me  the  next 
Thursday  night  week,  but  be  did  not 
come.  My  father  went  to  town  the  next 
day  and  bought  the  dry  goods  to  prepare 
for  my  marriage."  Mrs.  Hargett,  the 
mother  of  the  prosecutrix,  testified :  "On 
the  night  spoken  of  by  Rosa,  she  came  in 
my  room  and  waked  me  up,  and  said  the 
defendant  bad  asked  her  to  marry  him, 
and  she  wanted  my  consent.  After  some 
taeeltation,  I  gave  my  consent,  and  Bosa 
went  back  in  the  room  where  the  delend- 
ant  was.  She  told  me  the  next  day  that 
they  were  to  go  to  Charlotte  next  two 
weeks  and  get  married.  When  my  hus- 
band returned  I  told  him  what  had  oc- 
curred, and  that  be  must  go  to  town  the 
next  day  and  get  dresses,  etc.,  which  he 
did."  Or.  Strong,  for  the  state,  testified: 
"I  examined  Bosa  Hargett  on  the  26th  of 
April,  and  found  her  preifuant.  She  denied 
it  at  first,  but  afterwards  acknowledged 
It,  and  said  defendant  bad  seduced  ber, 
under  promise  of  marriage,  in  October. 
The  time  of  the  birth  of  the  child  fell  short 
of  the  regular  time,  but  was  not  below 
minimum  limit."  J.  W.  Kirk  pa  trick,  the 
magistrate,  testified  that  wben  the  war- 
rant was  sworn  out  before  him  Mr.  and 
Mrs.  Hargett  said  they  thought  it  was  the 
^tb  of  October  wben  the  seduction  took 
place,  but  Bosa  said  it  was  earlier  than 
that.  On  the  prelirainaiy  hearing,  the  de- 
fendant admitted  that  he  had  intercourse 
with  the  prosecutrix,  but  denied  that  it 
was  under  promise  of  marriage.  This  wit- 
ness and  two  others  testified  that  the 
characters  of  Mr.  and  Mrs.  Hargett  and 
Bosa  were  good,  and  the  state  rested  Its 
case.  The  defendant  testified  in  bis  own 
behnlf,  in  substance,  that  he  went  to  Mr. 
Hargett's  one  night  to  engage  a  buggy. 
He  (Mr.  Hargett)  bad  gone  olf,  and  de- 
fendant waited  for  his  return.    Mrs.  Har- 


gett went  to  bed,  and  defendant  and  Rosa 
were  In  the  next  room.  He  had  sexual  in- 
tercourse with  her  that  night.  Did  not 
promise  her  then,  or  at  any  other  time,  to 
marry  her.  A.f  ter  sitting  some  time,  told 
her  (Rosa)  to  go  and  ask  her  mother  if  be 
could  get  the  buggy.  She  returned  and 
said  that  her  mother  said  he  could  get  it. 
Did  not  hear  what  was  said  in  the  other 
room.  Told  the  magistrate  that  he  had 
had  Intercourse  with  her  once,  but  denied 
the  promise  of  marriage.  Never  went  to 
see  her  but  once  before  the  night  spoken  of. 
One  Qarrison.a  witness  for  defendant,  tes- 
tified that  in  December,  1889,  be  and  the 
prosecutrix  went  out  among  some  cedars 
to  ha  ve  sexual  intercourse,  **  bu  t  was  scared 
off  by  Martin  Wolfe,  and  he  did  not  have  in- 
tercourse with  her."  Pressley,  James  T. 
Trull,  Joe  Trull,  Colnmbns  Pressley,  and 
M.  A.  Price,  witnesses  tor  defendant, 
eacB  testified  that  prior  to  October,  188S, 
he  hadflexual  intercourse  with  the  prose- 
cutrix. The  defendant's  counsel  proposed 
to  prove  by  C.  Pressley,  (of  these  wit- 
nesses,) that  prior  to  October,  1888,  the 
prosecutrix  had  written  a  note  to  him 
making  an  assignation  with  him.  The 
witness  stated  "that  he  did  not  know 
where  the  note  was;  that  be  had  not  seen 
it  since  be  left  Plneville,  more  than  a  year 
ago,  and  that  be  had  not  looked  for  it. " 
The  solicitor  for  the  state  ob]ected  to  the 
witness  stating  the  contents  of  the  note. 
The  objection  was  sustained,  and  defend- 
ant excepted.  Martin  Wolfe  testified  cor- 
roborating the  witness  Garrison.  Six 
witnesses  for  the  defendant  testified  that 
his  character  was  good,  and  there  was  the 
testimony  of  a  number  of  witnesses  as  to 
the  good  character  of  witnesses  for  defend- 
ant. Four  witnesses  testified  that  the 
character  of  prosecutrix  had  been  bad  for 
IS  months,  and  another  testified  that  "she 
was  considered  a  fast  girl,  but  he  never 
heard  anything  against  her  chastity." 
The  defendant  closed,  and  the  state  intro- 
duced one  Jennlugs.  who  testified  that  the 
characters  of  Mr.  and  Mrs.  Hargett  and 
Rosa  were  good .  The  father  of  the  prose- 
cutrix was  then  introduced  by  the  state, 
and  testifltd  that  Joe  Trull  and  Jim  Trull 
"had  both  told  him  that  they  never  had 
had  intercourse  with  Rosa,  and  that  de- 
fendant was  at  his  }iouse  in  October, 
*  *  *  and  when  he  returned  that  night 
Mrs.  Hargett  told  him  that  Rosa  and  Fer- 
guson would  be  married  in  two  weeks, 
and  that  he  must  go  to  town  and  get 
dresses,  which  he  did  next  day."  The  da- 
iendant  asked  In  writing  the  followluftln- 
structiona:  "(1)  That  the  testimony  of 
the  prosecutrix  must  be  supported  by  oth- 
er testimony,  as  to  the  fact  that  there  was 
a  promise  of  marriage,  and  that  the  de- 
fendant procured  the  carnal  intercourse 
by  i-eason  of  promise  of  marriage;  (2) 
that  there  Is  no  evidence  in  this  case  sup- 
porting the  testimony  of  Rosa  Hargett  as 
to  the  promise  of  marriag^e.  and  the  Jury 
must  therefore  acquit  the  detendont;  (8) 
that  upon  all  the  evidence  the  jury  should 
acquit  the  defendant. "  His  honor  refused 
to  give  these  instructions,  and  defendant 
excepted.  His  honor  then  instructed  the 
Jury  as  follows:  "In  other  criminal  cases. 
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a  Jary  may  convict  tbe  defendant  npon 
the  mere  naked  testimony,  unsupported, 
uncorroborated,  ol  one  witness,  provided 
tbe  jury  are  satisfied  beyond  a  reasonable 
doubt  ot  tbe  gnllt  of  the  defendant  by  tbe 
testimony  of  tbe  witness.  The  case  at 
bar,  bowever,  forms  arn  exception  to  this 
ruie.  The  act  of  assembly  creating  this 
offense  provides  that  the  defendant  shall 
not  be  convicted  upon  'the  unsupported 
testimony'  of  the  woman.  It  follows, 
therefore,  that  if  the  Jury  In  this  case 
should  believe  the  testimony  of  the  prose- 
cutrix to  be  true,  they  are  prohibited  from 
convicting  the  defendant,  unless  there  is 
testimony  in  tbe  case  of  a  supporting 
nature.  [The  crime  of  seduction  under 
this  statute  is  made  up  of  three  Ingre- 
dients: (1)  There  mustbe  act  of  sexned  in- 
tercourse. (2)  This  act  must  be  committed 
under  a  promise  of  marriage.  (S)  The 
woman  must  be  in  tbe  character  of  aA  in* 
nocent  woman,— one  who  has  never  had 
Illicit  sexual  intercourse  with  a  man.] 
You  are  instructed,  in  order  to  convict  tbe 
defendant,  you  must  be  convinced  beyond 
a  reasonable  doubt  (1)  that  there  was  an 
act  of  sexual  Intercourse  between  the  de- 
fendant and  prosecutrix;  (2)  that  the  act 
was  committed  under  a  promise  ot  mar- 
riage; (8)  that  the  prosecutrix  was  an  In- 
nocent woman, — one  who  had  never  had 
Illicit  sexual  intercourse  with  a  man.  The 
opposing  counsel  in  this  case  do  not  agree 
In  construing  the  statute.  Bear  In  mind 
that  there  must  be  supporting  testimony 
in  order  to  bring  the  case  within  the  pro- 
visions of  the  statute.  The  court  in- 
structs you  that  If  the  prosecutrix  Is  sup- 
ported by  the  testimony  of  other  witnesses 
as  to  the  truth  of  the  existence  of  either 
one  of  the  three  material  allegations  made 
by  the  state,  then  such  supporting  testi- 
mony would  bring  tbe  case  within  the 
provisions  ol  the  statute.  Is  there  any 
supporting  evidence  in  this  case  as  to  the 
act  of  sexual  intercourse?  Is  there  any  as 
to  the  promise  to  marry?  Is  there  any  as 
to  the  innocent  chttracter  ot  the  woman  ? 
[Here  his  honor  repeated  the  testimony.] 
It  is  not  necessary  that  there  should  be 
supporting  testimony  as  to  each  and  all 
three  of  the  issues  Involved,  to  bring  this 
case  within  tbe  provisions  of  tbe  statute. 
The  statute  does  not  go  so  far  as  that. 
If  there  be  supporting  testimony  going  to 
establish  the  truth  ot  either  one  of  the 
three  allegations  made  by  the  state,  and 
which  it  devolves  upon  the  state  to  estab- 
lish, then  the  case  1b  brought  within  the 
intent  of  the  statute.  Whether  there  be 
any  supporting  testimony  In  the  case,  and 
the  extent  of  it,  and  the  weight  to  be  at- 
tached to  It,  are  questions  entirely  within 
tbe  province  of  the  jury. "  The  jury  re- 
turned a  verdict  of  guilty,  and  there  was 
ludgraent,  from  which  tbe  defendant  ap- 
pealed, and  assigned  as  errors:  "(1)  In 
excluding  tbe  evidence  of  the  witness 
Pressloy,  as  to  the  contents  of  the  note. 
(2)  In  refusing  to  give  the  charges  re- 
quested. (3)  To  that  part  of  bis  honor's 
charge  defining  the  offense.  (4)  To  that 
part  of  the  charge  embraced  within  brack- 
ets." 
Jonea  &  TiUett  and  Burweil  Jk  Walker, 


for  appellant, 
tbe  State. 


l.be  Attorney  Oenerml,  for 


Datis,  J.,  {after  etatlng  tbe  HnetB  aa 
above.)  1.  The  first  exception  is  to  the 
exclusion  of  the  evidence  of  the  contents 
of  the  note.  There  are  numerous  excep- 
tions to  tbe  general  rule,  which  requires 
the'  production  of  a  written  instrament 
as  tbe  best  and  usually  only  evidence  of  its 
contents.  Does  the  note  in  question  fall 
within  any  of  tbe  exceptions?  The  note 
contained  no  agreement  required  to  be 
In  writing.  Its  contents  were  pordy 
collateral  to  tbe  issue.  And,  as  waa  itaid 
by  the  present  chief  Justice  in  the  cane  of 
State  V.  Credle.  91  N.  C.  648. "it  was  not  In- 
tended to  be  preserved,  but  to  serve  a  tem- 
porary purpose  and  disappear.  •  •  • 
It  was  a  loose,  casual  paper,  and  wbat  it 
contained  might  be  proved  like  any  other 
fact  or  event.  The  rule  that  a  written  in- 
strument cannot  be  contradicted,  modi- 
fied, or  added  to  by  parol  proof  has  no  ap- 
plication to  it.  It  was  competent  to 
speak  of  it  and  what  it  contained  without 
producing  It,  or  showing  that  it  was  de- 
stroyed or  lost."  We  do  not  think  the 
note  in  question  comes  within  tbe  general 
rule  excluding  parol  evidence  ot  tbe  con- 
tents ot  written  instruments,  and  the  evi- 
dence should  bave  been  admitted.  State 
V.  Credle,  supra;  State  v.  WUkerBon,  98  N. 
C.  696,  S  S.  G.  Rep.  688:  1  Greenl.  Sv.  {  89. 
and  cases  cited. 

2.  The  second  exception  is  to  tbe  refusal 
to  give  tbe  charges  requested.  We  think 
the  defendant  was  entitled  to  the  first  in- 
struction asked,  and  if  not  embraced,  in 
substance,  in  tbe  charge  ot  bis  honor,  as 
it  clearly  was  not,  it  was  error  to  refuse 
it,  and  as  the  exceptions  to  tbe  refusal  to 
give  tbe  instructions  asked,  and  to  the 
charge  as  given,' are  kindred  incbaracter, 
and  rest  substantially  upon  the  same 
grounds,  we  propose  to  consider  them 
together.  The  act  (Laws  1885.  c.  248)  un- 
der which  the  defendant  Is  indicted  de- 
clares "  that  any  man  who  shall  seduce 
an  Innocent  and  virtuous  woman  under 
promise  of  marriage  shall  be  guilty  of  a 
crime:  •  •  ♦  provided,  however,  that 
the  unsupported  testimony  of  tbe  woman 
shall  not  be  sufficient  to  convict."  His 
honor  not  only  refused  to  give  tbe  first 
Instruction  asked,  bat,  after  deflnlDK  the 
crime  of  criminal  seduction  undertfae  stat- 
ute, as  "made  up  of  three  ingredieDto: 
(1)  There  must  be  the  act  of  sexual  Inter- 
course. (2)  Tbe  act  must  be  committed 
under  promise  of  marriage.  (3)  Tbe  wo- 
man must  be  in  tbe  character  of  an  inno- 
cent woman, — one  who  has  never  had  il- 
licit sexual  Intercourse  wltb  a  man, " — and 
telling  the  Jury  "that  there  must  be  sup- 
porting testimony  in  order  to  bring  tbe 
case  within  the  provisions  of  the  statute, ' 
he  tells  them,  in  substance,  that  it  tbe 
prosecutrix  la  supported  by  the  testimony 
of  other  wltnrjsses  as  to  the  truth  of  tbe 
existence  of  any  one  ot  these  logredientB. 
the  case  is  brought  within  the  proviaionB 
ot  the  act ;  and  bs  then  asks, " Is  tliere an«' 
supporting  evidence  in  this  case  aa  to  tbe 
act  of  sexual  intercourse?"  and  of  tbe  two 
other  material  ingredients,  and  inatracts 
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tbem   tbat  if  there  Is  the  case  Is  broaght 
within  the  atatate.    We  think  his  honor's 
definition  of  the  crime  created  by  the  stat- 
ute is  misleading.    It  Is  true  there  can  be 
no  crime  without  sexual  Intercourse,  but 
there  may  be  sexual  Intercourse  without 
crime    under   the  statute.     Kexual  Inter- 
course is  not  made  criminal  by  this  stat- 
ute, nor  is  seduction  made  a  crime,  but  it 
is  The  sednction  ot  an  Innocent  and  virtu- 
ona  woman,  under  the  promise  of  mar- 
riage; and  the  concurrent  presence  ot  a 
man  and  woman  may  be  said  to  be  an  es- 
sential ingredient,  whether  in  the  act  of 
sexual  intercourse  or  seduction,  without 
which  neither  could   be  committed,  but 
neither  one  more  than  the  other.    Nor  is 
sednctlon  itself  a  crime  under  the  stat- 
ute, bat  tiM  graranien  of  the  offense  is  the 
seduction   oF  an   innocent  and  virtuous 
woman,  nnder  the  promise  of  marriage. 
Without  the  promise  there  can  be  nocrlme 
under  the  statute,  whatever  may  be  the 
character  of  the  woman.    Besides,   the 
woman  must  be  virtuous;  tbat  is,  pure 
and  chaste  as  well  as  Innocent.    The  pur- 
pose ot  this  statute  is  to  protect  innocent 
and  virtuous  women  against  wiclted  and 
designing  men,  who  know  tbat  one  of  the 
most  potent  of  all  seductive  arts  is  to  win 
love  and  confidence  by  promising  love  and 
marriage.    In  section  lllS  of  the  Code,  the 
word    "Innocent,"  is   used,  which   Judge 
BcFPiN  defines,  in  State  v.  McDaniel,  84  N. 
C.  805,  as  meaning  "  a  pure  woman ;  one 
whose  character,  to  use  the  language  ot 
the  preamble  of  the  sta  tute,  is  unsullied. " 
In  State  v.  Davis,  92  N.  C.  764,  "an  inno- 
cent woman. "  within  the  meaning  ot  that 
section,  is  defined  to  be  "one  who  had 
never  had  actual  illicit  intercourse  with  a 
man,"  and   mere  lascivlousness,  and  the 
permission  ot  liberties   by  men,  are  not 
contemplated  by  the  statute;  and  thlsdet- 
Inltloo  ot  the word8*'an Innocent  woman" 
has  been  followed  in  State  v.  Horton,  100 
N.  C.447,  6  S.  E.  Rep.  238,  in  constralng  the 
■word  "innocent,"  in  the  statute  now  nn- 
der  review.    But  the  woman  must   not 
only  be  "Innocent, "but "virtuous."  WJiat 
force,  it  any,  does  the  word"  virtuous  "im- 
part to  the  act  ?    In  State  v.  Grigg,  104  N.  C. 
882,  10  S.  £.  Rep.  684,  It  is  said,  citing  State 
▼.  Aldrldge,  86  N.  C.  680,  that  a  woman 
who  at  some  time  in  her  life  has  made  a 
"Blip  in  her  virtue,"  is  entitled  to  the  pro- 
tection of  section  Ills  ot  the  Code,  if  she  is 
"chaste  and  virtuous"  when  the  slander- 
ODB  words  are  uttered.    There  is  a  mani- 
fest  reason  why  the  words  "an  innocent 
woman,"  In  section  1118  of  the  Cod9.  and 
"  Innocent  and  onproteeted  women   'n  sec- 
tion 3763,  should  be  construed  to  mean  in- 
nocent ot  Illicit  saxnal  Interconrse,  as  af- 
fecttag  herreputation  when  the  slanderous 
words  are  spoken,  for  the  purpose  of  those 
sections  Is  to  protect  women  who,  how- 
ever Imprudent  they  may  have  been  in 
other  respects,  have  not  so  far  "stooped 
to  folly  "as  to  surrender  their  chastity  and 
become  incontinent,  or  who  have  retained 
their  characters.  If  a"sliphas  been  made," 
from  "the  wanton  and  malicious  slander" 
of  persons  who  may  attempt  to  destroy 
their  reputations  and  blast  and  ruin  their 
characters.    But  the  act  of  1885,  recogniz- 
ing the  traillty  ot  man  as  well  as  woman, 
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superadds  to  the  word  "Innocent"  the 
word  "  virtuous, "  and  before  it  will  con- 
demn and  punish  the  man,  who  may  be  se- 
duclble  as  well  as  seductive,  requires  tbat 
it  shall  bemadeto  appear  tbatthewoman 
was  herself  "innocent  and  virtuous,"  and 
that  the  seduction  was  compassed  by 
winning  her  confideni-e  and  love  nnder 
the  false  and  alluring  means  of  a  prom- 
ise ot  marriage;  but  it  she  willingly  sur- 
renders her  chastity,  prompted  by  her 
own  lustful  paRsions,  or  any  other  mo- 
tive than  that  produced  by  a  prumise  ot 
marriage,  she  is  in  parf  (/e7/cto,  and  there 
is  no  crime  under  the  statute.  She  must 
not  only  be  innocent,  but  virtuous;  that 
Is,  chaste  and  pure;  and  it  such  a  woman 
yields,  under  the  promise  uf  marriage,  to 
the  "studied,  sly,  ensnaring  art,  •  •  • 
dissembling  smooth,"  ot  the  seducer,  and 
is  betrayed,  she  deserves  sympathy  and 
pity,  and  he  not  only  deserves  the  "cnrse" 
ot  all  who  love  honor  and  virtue,  but  the 
severest  penalties  ot  the  la  w.  The  woman, 
however,  must  be  "virtuous"  as  well  as 
"Innocent;"  and  this  implies  something 
more  in  her  conduct  than  mere  innocence 
of  iilici t  sexual  Intercourse.  It  she  willing- 
ly submitted  to  his  embraces,  the  mere 
promise  ot  marriage  would  not  make  it 
seduction.  People  v.  CTark,  38  Mich.  117. 
And  her  evidence  must  be  supported.  No 
such  proviso  is  to  be  found  insectiuns  1118' 
and  3768.  For  illustration :  There  is  no 
evidence  that  Potlphar's  wife  ever  had 
illicit  sexual  Intercourse  with  any  one,  and 
yet  the  idea  ot  a  "virtuous  woman" 
would  hardly  be  suggested  by  her  name. 

In  the  case  before  us,  was  the  evidence 
of  the  prosecutrix  supported  as  required  ' 
by  the  statute,  and  was  his  honor  correct 
in  telling  the  ]ury  that  it  was  sufficient  if 
she  was  supported  lo  any  one  of  the  three 
facts  ot  sexual  intercourse, — promise  of 
marriage  and  Innocence  ot  the  woman,  in 
the  sense  defined  by  him?  The  question 
ot  sexual  interconrse  was  not  in  issne; 
that  was  an .  admitted  tact;  and  it  his 
honor  was  correct,  it  was  needless  tor  him 
to  have  told  the  Jury  tbat  it  was  entirely 
within  their  discretion  to  say  whother 
there  was  any  supporting  testimony,  and 
the  weight  to  be  attached  to  it.  He  might 
as  well  have  told  tbem  that  there  was 
supporting  testimony,  as  the  defendant 
admitted  the  sexual  intercourse,  and  that 
was  sufficient  under  the  statute.  But  we 
think  his  honor  erred  in  his  charge.  The 
crime  does  not  consist  in  the  sexual  inters 
course,  nor  in  the  seduction,  nor  in  the  in- 
nocence and  virtue  of  the  woman,  but  in 
committing  the  act  under  promise  of  mar- 
riage, without  which  no  crime  Is  created 
by  the  statute,  and  which  alone  makes 
the  seduction  criminal ;  and  in  this  it  is 
not  sufficient  tbat  the  prosecutrix  shall  be 
corroborated,  but  she  must  be  supported 
by  independent  tacts  or  clixiumstances; 
and  this  seems  to  be  the  view  ot  the  court 
in  State  V.  Horton,  100  N.C.  445,6  S.E. Sep. 
288,  in  which  the  late  chief  Justice  speaks 
of  the  "corroborative  evidence,"  and  ot 
the  "additional  supportingevldence  under 
the  statutory  requirement;"  the  support- 
ing evidence  In  that  case  being  the  admis- 
sion by  the  defendant  to  the  father  that 
he  had  promised  to  marry  the  prosecutrix. 
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The  sapportlng  evidence  need  not  be  an 
additional  witnesB,  or  equivalent  to  the 
teatimony  of  an  additional  witness,  but, 
as  1b  said  in  regard  to  Indictments  for  per- 
jury, (which  cannot  be  sustained  upon  the 
simple  unsupported  testimony  of  a  single 
witness,  however  credible,)  there  must  be 
some  Independent  evidence  or  circum- 
stance in  corroboration.  1  Oreenl.  Ev.  §S 
257,  258.  And  it  must  be  Independent  of 
and  other  than  that  of  the  prosecutrix. 
People  V.  Kenyon,  6  Park.  Crim.  R.  288. 
The  questions  presented  by  the  appeal  are 
discuHsed  at  length  in  Bishop  on  Statutory 
Crimes,  §S  688-652.  In  People  v.  Clark,  33 
Mich.  112,  and  In  Armstrong  v.  People,  70 
N.  Y.  88.  In  many  of  the  states  there  Is  a 
statutory  provision  similar  to  ours,  vary- 
ing in  phraseology.— that  of  New  York, 
for  Instance,  using  the  words  "unmarried 
female  of  previous  chaste  character," — 
but  most  of  them  requiring  that  the  prose- 
cutrix shall  t>e  supported  in  her  evidence 
In  order  to  convict.  In  the  last  case  cited 
it  is  said:  "The  Immediate  persunsions 
which  led  to  compliance  may  not  be 
proved  by  the  evidence  of  third  persons 
directly  to  thefact.  They  areto  be  Inferred 
from  the  facts  that  the  man  had  the 
opportunities,  more  or  lees  frequent  and 
continued,  of  making  the  advances  and 
the  proposition;  and  that  the  relations 
of  the  parties  were  such  as.  that  there 
was  likely  to  be  tha  t  confidence  on  the 
part  of  the  woman  In  the  asseverations 
of  devotion  on  the  part  of  the  man,  and 
that  affection  towards  him  personally, 
which  would  overcome  the  reluctance  on 
her  part,  so  Iqng  Instilled  as  to  have  be- 
come natural,  to  surrender  her  chastity." 
As  to  the  promise  of  marriage  the  require- 
ment of  the  statute  is  satisfied  by  proof  of 
circumstances  which  usually  attend  an  en- 
S;agement  of  marriage.  The  defendant 
«ltber  committed  the  crime  of  seduction 
*  under  promise  of  marriage "  or  there  was 
no  crime.  The  only  independent  support- 
ing evidence  of  the  promise  of  marriage 
was  the  conversation  with  her  mother 
when  she  went  to  get  her  consent,  if  the 
defendant  beard  it,  and  that  was  a  ques- 
tion for  the  Jury,  and  the  second  and  third 
instructions  asked  were  properly  refused. 
TThere  is  no  other  evidence  or  drcum- 
«tance  except  that  emanating  from  her 
that  is  not  as  consistent  with  the  conclu- 
sion that  she  submitted  to  the  embraces 
of  the  defendant  voluntarily,  and  without 
seductive  arts  or  promises  ou  the  part  of 
the  d^endant,  as  that  she  surrendered  her 
chastity  because  of  any  promise  of  mar- 
riage, and  persuasion  or  solicitation  be- 
cause of  the  promise.  In  fact  there  Is  a 
singular  absence  of  facta  or  circumstances 
which  usually  attend  engagements  or 
promises  to  marry.  Her  father  and  mother 
were  witnesses  for  her,  and  it  does  not  ap- 
pear that  either  of  them  ever  had  any  con- 
versation with  the  defendant  about  so  im- 
portant a  family  matter.  It  does  not  ap- 
pear that  he  was  In  the  habit  of  visiting 
her  before  the  alleged  act  of  seduction,  or 
tliat  be  ever  visited  her  after,  or  that  there 
was  any  compMnt  of  his  failure  to  do  so, 
or  to  comply  with  his  alleged  promise,  till 
many  mouths  alter,  \vb(>n  the  doctor  ex- 
amined her  and  found  her  pi-esnant.  which 


she  at  first  denied,  but  afterwards  said 
that  she  had  be«i  seduced  by  the  defend- 
ant under  promise  of  marriage.  It  ap- 
pears from  the  testimony  of  the  doctor 
that  the  birth  of  the  cbUd  was  short  of  the 
regular  time,  but  within  the  mlnimuni 
limit  of  gestation, and  so  farfrom  fumlsb- 
Ing  independent  evidence  to  support  that 
of  the  prosecutrix,  it  tends  to  throw  sas- 
piclon  upon  It.  The  prosecutrix  says  that 
the  Illicit  intercourse  was  at  the  defend- 
ant's sollcitutlon,  but  she  does  not  say, 
and  it  only  appears  Infereutially,  If  at  all, 
that  she  yielded  to  his  solicitation  because 
of  a  promise  of  marriage,  and  open  her 
own  testimony  there  seems  to  have  been 
very  little  seductive  art  employed.  There 
were  a  number  of  witnesses  who  testified 
to  Illicit  intercourse  with  the  prosecatrix, 
but  it  was  for  the  jury  to  say  what  weight 
their  evidence  was  entitled  to,  and  they 
seem  to  have  given  none.  While  we  do 
not,  and  cannot,  approve  or  commend  the 
example  of  an  eminent  personage  who  is 
said  "  to  have  sworn  to  a  lie  like  a  gentle- 
man" to  protect  the  i«putatlon  of  a 
woman  In  high  social  position,  we  cannot 
condemn  that  sentiment  which  disinclines 
honest  and  virtuous  jurors  to  yield  ready 
credence  to  the  testimony  of  men  who  ex- 
pose their  own  immoral  conductln  testify- 
ing willingly  to  their  wicked  intercourse 
with  a  frail  woman  whose  virtue  bas  been 
assailed.  We  think, fortbereasonsstated, 
there  was  error. 


Webtebn  Uxion  Tel.  Co.  v.  Nu.vnallt. 
(Suipreme  Court  at  Oeorgla.  Jan.  14,  189L) 
TsLBORAPH  CoMFAims— Failure  to  Dxuvbr 

HeSSAOB — PBNAI.TISS. 

A  salt  under  the  act  of  1887  for  the  recov- 
ery of  a  penalty  incurred  by  a  telegraph  company 
by  reason  of  its  faiiore  to  deliver  a  dispatch  in 
due  time  is  barred  by  section  89^  of  the  Code 
within  one  year  from  the  time  the  compejiy's  lia- 
bility thereto  was  discovered,  or  by  reasonable 
diligence  coald  have  been  discovered. 
(Syllabus  by  the  Cowru) 

Error  from  city  court,  Floyd  county: 
Meyrrbardt,  Judge. 

Btfrby  A  Berry  and  U.  Rownll,  for  plain- 
tiff In  error.  Nunually  &  NevI,  for  defend- 
ant In  error. 

Blecklbt,  C.  J.  It  appears  upon  the 
face  of  the  declaration  that  the  cause  of 
action  arose,  and  the  plaintiff  had  knowl- 
edge of  its  existence,  more  than  one  year 
before  the  institution  ot  the  salt.  The 
statute  of  limitations  was  pleaded,  and 
at  the  trial  the  defendant  made  a  motion 
to  dismiss  the  action  because  It  was 
barred.  This  motion  ought  to  have  been 
granted,  inasmuch  as  the  plea  was  sup- 
ported by  facts  which  appeared  on  the 
face  of  the  declaration.  Under  the  Code, 
(section  S46»,)  the  matter  ot  the  plea  was 
available  by  motion,  for  the  tmth  uf  it 
was  established  by  the  declaration  Itself. 
The  action  was  for  a  penalty  imposed  by 
the  act  ot  1887  upon  the  telegraph  com- 
pany for  failure  to  ddlver  a  message  with 
due  diligence.  The  act  itself  denominates 
thesuro  recoverable-as  a  penalty,  and  this 
court.  In  Telegraph  Co.  v.  Taylor,  84  Ga. 
408. 11  S.  E.  Rep.  396,  has  held  It  to  be  « 
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penalty  for  violating   a   statnte  by  the 
breach  of  a  public  duty.    And  nee  Good- 
ridcev.  Railway  Co., 85  Fed.  Rep.  86.    Sec- 
tion 2925  of  the  Code  Is  in  this  language: 
"All  acttons  by  informers  to  recover  any 
fine,  forfeiture,  or  penalty  Bhall  be  com- 
menced within  one  year  from  the  time  the 
defendant's  liability  thereto  was  discov- 
ered, or  by  reasonable  dtlisence  could  have 
been    discovered."     The  case  is  clearly 
within   the  spirit  and  meaning,   if  not 
within  the  very  letter,  of  this  section.   The 
action  is  to  recover  a  penalty,  and  it  is 
brought  by  one  who,  if  not  literally  an 
informer,  is  designated  by  statute  to  take 
the  fruits  of  an   action   brought  tor  the 
violation  of  a  public  penal  law.    The  defi- 
nition of  "Informer"  given  In  Bouvler's 
Law  Dictionary  is:    "A  person  who  In- 
forms or  procures  an  action  against   an- 
other whom  he  suspects  of  the  violation 
of  some  penal  statute. "    It  will  aid  us  in 
arriving  at  the  true  sense  of  the  Code  to 
look    back   at  the  legislation  which    it 
superseded.     The    colonial    act  of    1767 
<Ci>bb'B  Dig.  p.  668)  contained  this  pro- 
vision :   "  In  all  and  every  case,  where  any 
genalty,  fine,  or  forfeiture,  whatsoever, 
atb  l)een,  or  shall  hereafter  be.  Inflicted 
or  Imposed  by  any   act   or  acts   of  the 
general  assembly  of  this  prorlnne  already 
passed,  or  hereafter  to  be  passed,  and  the 
time  of  suing  or  prosecuting  the  offender 
or  utfendera  against  such  acts  not  thereby 
provided,  no  information,  action,  suit,  or 
prosecution  shall  be  bad,  brought,  issued, 
or  commenced  against  the  offender  or  of- 
fenders, against  any  such  act  or  acts,  for, 
or  in  respect  of,  any  such  penalty,  fine, 
or  forfeiture,  unless  the  same  be  done  with- 
in six  months  after  the   parsing   of  this 
act.  It  the  offense  bath  l}een  already  com- 
mitted, and  within  the  like  space  of  time 
after  the  offense  committed, fur  thefuture; 
and  all  and  every  offender  and  offenders 
af^alnstany  such  act   or  acts   shall  not 
from  thenceforth  be  subject  or  liable  to 
any  penalty,  fine,  or  forfeiture  which  may 
thereby  be  inflicted  or  imposed,  any  law, 
asa^re.  or  custom  to  the  contrary  in  any 
wise  notwithstanding."    Then  came  the 
act  of  1855,  (Acts  1855-56,  p.  236.)  in   these 
worda:     "Where   any   person    shall    be 
eullty  of  acts,  which,  by  the  laws  now  in 
force,  subject  the  offender  to  any  penalty, 
fine,  or  forfeiture,  and  the  time  of  suing 
or  prosecuting  such  offender  is  nut  other- 
wise provided  for  In  this  act,  no  action, 
suit,  orindictmentshall  be  broofcht  against 
such  offender  unless  the  same  be  brought 
within  one  year  next  after  the  offense  shall 
have  been  committed."   Wehaveno  doubt 
that  the  Code  Intended  to  sum  up  all  the 
cases  provided  for  in  ttiese  two  previous 
statutes,  and  treat  them  as  cases  brought 
by  informers.    If  this  conutructlon  is  not 
sustainable,  then  the  Code  prescribed  no 
limitation  whatever  for  such  an  action 
OS  the  one  now  under  consideration,  un- 
leeti  it  tails  within  section  2916,  which  is 
in  these  words :   "All  suits  for  the  enforce- 
ment of   rights   accruing  to   individuals 
nnder  statutes,  acts  of  incorporation,  or 
by   operation   of  law,  shall  be  brought 
within  twenty  years  after  the  right  of  an- 
tion  accrues.      We  think  It  incredible  that 
uctionsfor  penal  ties  should  ha  vebeen  limit- 


ed to  1  year  when  brought  by  an  Informer, 
and  to  20  years  when  brought  by  others 
not  failing  wlthhn  the  strict  literal  descrip- 
tion of  Informers.  There  is  every  reason 
why  the  omission  of  a  telegraphic  company 
to  deliver  a  message  with  due  promptness 
should  not  beleftopen  to  suit  for  20  years. 
If  any  penalty  whatever  ought  to  be  pros- 
ecuted tor  speedily,  It  would  be  one  of  this 
nature.  To  leave  thecompany exposed  to 
suit  for  the  almost  innnmerable  transac- 
tions of  this  kind  for  20  years  would  be 
simply  absurd.  In  Adams  v.  Woods,  2 
Cranch,  842,  Chief  Justice  Marshall  said, 
speaking  of  a  statute  of  the  United  States: 
"  In  expounding  this  law,  it  deserves  some 
consideration  that,  if  it  does  not  limit  ac- 
tions of  debt  for  penalties,  these  actions 
might.  In  many  cases,  be  brought  at  any 
distance  of  time.  This  would  be  utterly 
repugnant  to  the  genius  of  our  laws.  In 
a  country,  where  not  even  treason  can  be 
prosecuted  after  a  lapse  of  three  years,  it 
can  scarcely  be  supposed  that  an  indi- 
vidual would  remain  forever  liable  to  a 
pecuniary  forfeiture. "  If  all  actions  by 
informers  for  penalties  are  to  be  com- 
menced within  1  year,  it  is  much  more 
reasonable  to  treat  all  personsempowered 
to  sue  for  penalties  as  informers,  than  to 
hold  that  the  right  of  action  remains  open 
for  20  years  for  a  class  of  penalties  which 
ought  to  be  sued  for  speedily.  If  any  ought. 
Judgment  reversed. 


Savannah,  F.  &  W.  Ry.  Co.  v.  Smith. 
(Supreme  Court  oj  Otorofia.    Nov.  26,  1890.) 

NUXBKR  or  NbW  TrIIU— EnSBNOB. 

The  controversy  being  one  of  fact  only,  a 
third  verdict  for  the  plaintiff  not  being  excessive 
in  amoont,  and  the  evidence,  taldng  it  in  its  nt- 
most  force,  letter,  and  spirii,  in  fkvor  of  plain- 
tiff, being  sufBuient  to  warrant  a  reoovery,  a 
foorth  trial  should  he  denied. 
(S|/Uahu«  b]/  the  Court) 

Error  from  superior  court,  Chatham 
county;  Fallioant,  Judge. 

Cbisbolm,  Erwin  i  Da  Bifrnon,tor  plain- 
tiff in  error.  Deamark  &  Adams,  for  de- 
fendant in  error. 

Blbcklet,  C.  J.  This  Is  a  third  verdict 
in  favor  of  the  plaintiff  below,  defendant 
In  error  here.  The  first  was  for  f  7,500,  the 
second  for  $10,500,  and  the  third,  and  last, 
for  f7,000.  Upon  the  second  grant  of  anew 
trial,  the  case  was  brought  here  bySmlth. 
and  will  be  found  reported  In  84  Ga.  698, 11 
S.  E.  Rep.  456.  In  affirming  the  Judgment 
granting  a  new  trial,  this  court  distinctly 
announced  tha  t  thematters  in  controversy, 
Including  the  diligence  of  the  respective 
parties,  were  for  determination  by  the  Jury. 
The  case  was  said  to  be  an  exceedingly 
close  one,  and,  had  nut  the  verdict  been 
for  so  large  a  sum.  It  Is  not  improbablo 
that  the  judgment  granting  a  new  trial 
wonid  have  been  reversed.  The  last  ver- 
dict seems  reasonable  in  amount,  and, 
white  the  motion  for  a  new  trial  complains 
of  It  as  excessive,  we  can  realize  no  shock 
from  it  to  our  moral  sense,  nor  can  wa 
discover  In  the  facts  of  the  case  any  causa 
why  it  should  shock  the  moral  sense  of 
others.    The  injury   was  a  very  serluos 
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one,  reanltlng  In  the  mntilatlon  ot  a  boy 
under  10  years  of  age  for  Jlfe,  to  say  noth- 
ing ot  pain  and  suHering.  The  otber 
Kroiinds  of  tbe  motion  for  a  new  trial  are 
that  the  verdict  was  contrary  to  law,  to 
evidence,  and  to  tbe  weight  of  evidence. 
In  dealing  with  a  third  verdict,  the  law  Is 
satisfied  with  the  evidence  if,  npon  the 
most  favorable  view  that  can  be  taken  of 
it  in  behalf  of  the  prevailing  party,  and 
counting  as  naught  all  conflict,  tbe  Jury 
could  have  reached  tbe  conclusion  at  which 
they  arrived.  In  this  Instance,  accepting 
the  evidence  of  tbe  plaintiff  himself,  and 
that  of  his  other  witnesses,  the  jury  would 
not  only  be  warranted  in  their  finding, 
but  almost  constrained  to  find  in  his  fa- 
vor. Indeed,  that  the  injury  was  caused 
by  tbe  running  ot  the  cars  is  not  even  dis- 
puted; and  it  devolved  upon  the  railway 
company  to  make  it  appear  that  their 
agents  bad  exercised  all  ordinary  and  rea- 
sonable care  and  diligence.  Code.  §  8033. 
Perhaps,  under  the  peculiar  circumstances 
of  this  case,  this  burden  may  not  -have 
rested  on  tbe  company,  had  it  not  been 
^tablished  that  tbe  public  crossing  was 
unwarrantably  obstructed  by  the  cars, 
and  occasion  thereby  given  for  going 
round  and  crossing  in  an  uuusnal  place 
to  avoid  the  obstruction.  But  there  was 
ample  evidence  to  justify  tbe  jury  in  reach- 
ing such  a  conclusion.  In  the  final  stages 
ot  the  investigation,  therefore,  it  was  for 
tbe  company  to  vindicate  the  diligence  of 
its  employes  in  all  respects,  and  not  for 
tbe  plaintiff  to  impeach  their  diligence  be- 
yond showing  the  fact  and  manner  of  his 
Injury.  And  being  himself  a  child  under 
10  years  of  age,  tbe  jury,  in  passing  upon 
his  diligence,  might  properly  have  let  him 
off  with  a  very  moderate  degree  of  care, 
owing  to  his  long  detention  at  the  cross- 
ing by  the  train  which  obstructed  him  on 
his  way  home,  and  owing  to  his  anxious 
state  of  mind  on  account  of  the  lateness 
ot  his  return  home  from  school,  and  the 
probability  that  he  would  incur  pa- 
rental censure,  it  not  punishment,  for  his 
tardiness.  It  was  insisted  in  argument 
before  us  that,  unless  there  were  two  loco- 
motives on  tbe  ground,  tbe  Injury  could 
not  have  happened  in  the  way  detailed  by 
the  plaintiff.  According  to  the  plaintiff's 
evidence,  there  might  have  been  two. 
Therefore  it  is  not  impossible  that  if  two 
were  necessary  the  conditions  were  met. 
There  is  no  negative  upon  these  condi- 
tions save  from  the  company's  wltuesses. 
Besides,  the  jury  have  disposed  of  this 
problem  with  all  other  questions  ot  tact 
involved  in  the  case.  There  was  no  error 
in  not  having  a  tourtb  trial.  Judgment 
affirmed. 


Bacon  t.  Mator,  Etc.,  of  Savannah. 

(Supreme  Court  of  Oeorgta.  Deo.  10, 1890.) 

Mdnicipaj.  Improvbhckts  —  OoLLicnoN  o*  As- 
BBSSMSim — Paving  Stbebts  —  Abuttino  Ow»- 

BK8'— liStONTAOB  A88K88MBNTa — ^TaX-BaLE8. 

1.  Where  the  same  statute  which  oonfera  au- 
thority for  issuing  an  execution  to  enloroe  the 
payment  of  an  assessment  made  npon  abutting 
property  to  defray  the  cost  ot  imptoving  the  street 
<m  wliluk  snch  property  abuts  provides  that  the 
defendant  shall  have  tne  right  to  file  an  afUdavit 
denying  that  the  whole  or  anv  part  of  the  amount 


for  which  the  execution  Issued  It  Hut,  on  afB- 
davlt,  which,  in  one  of  Its  grounds,  sets  forth  such 
a  denial  in  express  terms  as  to  the  whole  and 
every  part,  entitles  the  defendant  to  a  trial  npon 
all  questions  of  law,  and  all  open  questions  of 
fact,  involved  In  the  controversy. 

2.  The  constitutional  questions  raised  by  the 
special  grounds  in  the  affidavitflled  in  tills  case  are 
virtaally  decided  by  Bpeer  v.  Athens,  85  Oa.  49, 
11  S.  E.  Rep.  803,  and  the  authorities  therein  re- 
ferred to. 

3.  A  statutory  power  to  improve  any  of  the 
streets,  or  any  portion  of  the  width  of  any  street, 
in  the  city,  inolndes  the  power  to  improve  either 
the  whole  or  less  than  the  whole  of  any  street. 
One  street  may  be  divided  into  two  sections,  and 
one  section  improved  with  a  double,  the  other 
with  a  single,  paved  track.  The  property  abut- 
ting on  each  section  may  be  separately  assessed 
for  the  cost  of  improving  the  section  to  which  it 
belongs.  For  this  purpose,  each  section  may  be 
treated  as  a  street. 

4.  Authority  to  grade,  pave,  macadamize,  or 
otherwise  improve  for  travel  or  drainage,  la  broad 
enough  to  comprehend  all  work  and  materials 
embraced  in  the  assessment  now  in  question. 

6.  Though  the  statute  conferring  power  to  im- 
prove the  streets  contemplates  that  the  power 
shall  not  be  exercised  until  after  the  tdopUon  of 
an  ordinance  by  a  two-thirds  vote  of  the  munici- 
pal body,  requiring  the  improvement  to  be  made, 
and  assessing  two-thirds  of  the  cost  thereof  on 
the  real  estate  abutting  on  each  side  of  the  street 
Improved,  the  ordinance  itself  need  not  specify 
or  designate  the  materials,  or  the  kind  of  mate- 
rials, to  be  used  in  paving  the  street  The  choice 
of  materials  may  be  made  after  the  adoption  of 
the  ordinance,  and  by  resolution,  or  otherwise,  as 
the  ordinance  may  provide. 

6.  Though  the  statute  certainly  contemplates 
that  the  tracks  of  street  railroads,  and  a  spooe  of 
two  feet  on  either  side  thereof,  shall  be  paved  or 
macadamized  by  the  companies  at  their  own  ex- 
pense, and  abutting  owners  cannot  be  required  to 
contribute  to  the  cost  thereof,  yet  a  Inroad  street 
may  well  admit  of  ^neral  improvement  as  a  sys- 
tem separate  and  distinct  from  the  macadamizing 
or  paving  of  the  street  railroads  located  thereon. 
Where  this  is  so,  abutting  owners  may  be  re. 
quired  to  contribute  their  proper  part  to  defray 
the  oost  of  general  improvement,  whether  the 
special  improvement  required  of  railroad  com- 
panies be  made  or  not. 

7.  The  statute  requires  no  assessment  to  be 
made  by  ordinance,  save  that  which  fixes  the  pro- 
portion of  oost  to  be  paid  by  the  city  as  a  munici- 
pality, and  by  abutting  owners  respectively;  nor 
does  it  require  preliminary  estimates  of  amounts, 
or  that  amounts  be  otherwise  ascertained  and 
fixed  by  the  ordinance.  As  the  ordinance  places 
the  execution  of  its  provisions  in  the  hands  of  the 
committee  on  streets  and  lanes,  the  ministerial 
duties  of  that  committee  would  Include  the  audit- 
ing of  bills,  and  aauertainlng  the  actual  coat  of 
the  work;  also,  the  measurement  of  trontagei,  and 
tbe  apportionment  of  two- thirds  of  the  whole  cost 
among  the  several  abutting  owners,  according  to 
t^e  frontage  of  each.  The  legality  and  accuracy 
of  these  mlnlstertal  acts  are  open  to  question  on 
a  general  affidavit  of  illegality  to  the  execution. 

8.  Where  the  statute  authorizes  the  tiVr  gov- 
enunent  "to  assess  two-thirds  of  the  oost  •  •  • 
on  the  recU  estate  abutting  on  each  side  of  the 
street  or  lane  improved, "  and  requires  "the  front- 
age"  of  intersecting  streets  and  lanes  to  be  as- 
sessed as  real  estate  abutting  on  the  street  im- 
proved, the  assessment  may  be  apportioned 
among  the  several  property  owners  by  frontage 
alone,  without  reference  to  the  depth,  snperflcial 
area,  or  estimated  value  of  the  various  parcels  of 
abutting  property. 

0.  "Uie  statute  requiring  the  frontage  of  inter- 
secting streets  and  lanes  to  be  assessed  as  real 
estate,  and  that  tbe  mayor  and  aldermen  ahall  be 
treated  as  owners,  and  pay  from  the  oitr  treasury 
the  just  pro  rata  of  cost  for  and  according  to  said 
frontage,  the  oost  of  improving  intersectioos  ia 
not  to  be  dealt  with  separately,  paid  hv  the  city. 
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and  deducted  from  the  total  cost,  but  Is  to  be  In- 
cluded in  sach  total  cost  when  the  apportionment 
is  made  among  the  various  property  owners, 
and  the  city  is  to  be  charged,  just  as  any  other 
owner,  witn  its  pro  rata  share  of  the  total  cost, 
according  to  frontage. 

10.  No  part  of  a  street  fronts  on  the  street  of 
which  It  is  a  part.  The  intervening  space  be- 
tween two  paved  trades  in  the  same  street  Is  no 
intersection,  nor  has  the  city  any  ownership  of 
the  same  different  from  its  ownership  of  the 
whole  breadth  of  the  street  The  city  is  not 
chargeable  with  the  margins  of  this  interven- 
ing space  as  frontage. 

11.  The  execution  is  not  invalid  l>ecauseit  pur- 
ports on  its  faoe  to  issue  fOr  "proportion  of  the 
cost  of  paving  or  otherwise  improving  Liberty 
street  in  said  city  with  asphalt  m  front  of,  and 
abutting  on,  the  said  real  estate. "  The  real  es- 
tate must  abut  on  the  street,  if  the  street  is  in 
front  of  and  abutting  on  Qie  real  estate. 

12.  The  wcnrds  "time,  place,  and  manner  of 
sale  "  do  not  embrace  the  newspaper  in  which  the 
sale  is  to  be  advertised.  Consequently  section 
S656a  of  the  Code  does  not  require  that  sales  for 
municipal  taxes  shall  be  advertised  in  the  same 
newspaper  in  which  sheriffs  sales  for  city  and 
eonnty  taxes  are  advertised. 

iSuUabus  Iry  the  Court.) 

Error  from  superior  eonrt,  Chatham 
connty ;  Fai.lioant,  Judge. 

R.  R.  Ricbarda  and  J.  B.  Sauaay,  for 
plaintiff  In  error.  S.  B.  Adams,  for  defend- 
ant in  error. 

Bleckley,  C.  J.  1.  The  ordinance  for 
improving  Liberty  street  rests  directly  on 
the  act  of  1887,  but  the  remedy  by  exero- 
tion  tor  enforcing  the  assessnients  made 
on  abattlng  property  is  derived  from  the 
act  of  1886.  See  Acts  1887,  p.  637;  Acts 
1884-86,  p.  S62.  From  the  terms  of  the  fifth 
section  of  the  later  act,  it  would  seem 
that  the  provisions  of  the  earlier  act  in  re- 
lation to  remedy  were  Intended  to  be 
brought  forward,  and  made  applicable  to 
improvements  aatborized  by  the  later  act 
itself,  or,  rather,  by  any  ordinance  passed 
in  parsnance  ol  the  authority  which  it 
confers  on  the  municipal  government.  Of 
course,  if  tlie  act  of  1£^  is  good  for  issuing 
execution  without  suit,  it  is  also  good  for 
the  defensive  means  which  it  lays  do«m 
to  resist  the  execution.  Touching  these 
means, it  says  expressly  "that  the  defend- 
ant shall  have  the  right  to  file  an  alfldavit 
denying  that  the  whole  or  any  part  of  the 
amount,  for  which  the  execution  issued,  is 
due. "  In  the  present  case,  the  seventeenth 
ground  of  the  affidavit  of  Illegality  is  in 
•these  words:  "The  amount  for  which  said 
execution  is  proceeding  is  not  due  and 
payable  by  the  said  real  estate,  or  by  this 
defendant  as  the  owner  thereof,  nur  is  any 
part  of  said  amount  due  or  payable  by 
the  said  real  estate,  or  by  this  defendant 
as  the  owner  thereof. "  It  Is  manifest  that 
t^e  affidavit  conforms  to  the  statute,  and 
is  such  as  to  entitle  the  affiant  to  a  trial 
apon  all  questions  of  law,  and  all  open 
questions  of  fact,  involved  In  the  contro- 
versy. Speer  t.  Athens,  85  Ga.  49, 11  8.  E. 
Kep.  802.  Inasmuch  as  the  motion  to  dis- 
miss the  affidavit  of  illegality  went  to  the 
whole  affidavit,  not  being  restricted  to 
any  one  or  more  of  the  specific  grounds 
set  forth,  the  court  erred  in  sustaining  the 
motion.  This  is  all  that  is  absolutely 
necessary  to  decide  on  the  writ  of  error 
now  t>etore  us;   but,  upon  some  of  the 


special  questions  made  in  the  affidavit, 
and  argued  at  the  bar,  we  will  indicate 
oar  opinion,  as  these  questions  will  nec- 
essarily arise  upon  the  trial  of  the  broad 
issue  which  the  affidavit  presents. 

2.  In  spirit  and  principle,  the  constitu- 
tional questions  are  virtually  decided  by 
Speer  v.  Athens,  supra,  and  the  authori- 
ties to  which  the  opinion  la  that  case  ra- 
fers.  And  see  Mayor,  etc.,  v.  Klein,  (Ala.) 
7  South.  Rep.  386. 

3.  The  power  given  by  the  act  of  1887  to 
improve  any  ol  tbestreetu,  or  any  portion 
of  the  width  of  any  street,  in  the  city,  in- 
clndes  the  power  to  improve  either  the 
whole  or  less  than  the  whole  of  anystreet. 
2  Dill.  Mun.  Corp.  §  799.  In  the  exercise  pt 
this  power.  It  was  competent  for  the  prop- 
er municipal  authorities  to  divide  Liberty 
street  into  two  sections,  and  Improve  one 
of  them  with  a  double,  and  the  other  with 
a  single,  paved  track;  and.  In  assessing 
abutting  property  to  defray  the  cost  of 
the  improvement,  it  would  be  obviously 
Just  and  equitable  to  treat  each  section  as 
though  it  were  a  separate  street.  The 
consequence  would  be  that  the  property 
abutting  on  the  double -track  section 
would  pay  at  the  rate  of  cost  ot  that  sec- 
tion, and  property  abutting  on  the  single- 
track  section  would  pay  at  the  rate  of 
cost  for  it  alone,  that  rate  being  lees  than 
the  former.  We  discover  no  infirmity  In 
the  apportJonment  actually  made  with 
reference  to  this  special  feature  In  the  Im- 
provement ot  Liberty  street. 

4.  The  letter  ot  the  authority  conferred 
by  the  act  of  1887  embraces  "grading,  pav- 
ing, macadamising,  or  otherwise  Improv- 
ing for  tra  vel  or  drainage. "  This  language 
is  road  enough  to  comprehend  all  the 
work  included  in  the  assessment,  and  prop- 
er materials  therefor,  as  set  forth  in  the 
statement  of  cost  annexed  to  the  affidavit 
of  illegality,  and  marked  "B. "  We  see 
nothing  in  that  statement  which  might 
not  talrly  be  connected  with  grading,  pav- 
ing, macadamising,  or  otherwise  improv- 
ing for  travel  or  drainage  the  street  in 
question. 

6.  The  ordinance,  which,  by  the  first  sec- 
tion of  the  act,  requires  a  vote  of  two- 
thirds  of  the  municipal  body  for  Its  adop- 
tion, need  not  comprehend  more  than  a 
requirement  that  the  street  be  improved 
in  the  manber  designated,  and  that  two- 
thirds  of  the  cost  thereof  be  assessed  upon 
the  real  estate  abutting  on  each  edde. 
There  is  no  ox  press  provision  that  the  kind 
of  materials  used,  or  to  be  used,  shall  be 
fixed  or  described  by  that  ordinance,  nor  is 
a  two-thirds  vote  made  requisite  to  pass 
any  other  ordinance,  resolution,  or  order 
touching  the  snbject  of  improving  streets. 
We  are  ol  opinion,  therefore,  that  It  was 
competent  to  leave  the  question  ot  mate- 
rials to  be  determined  by  a  resolution  ot 
the  municipal  body  adopted  not  bya  two- 
thirds  vote,  but  a  majority  vote  only; 
that  is,  a  majority  of  a  quorum  In  attend- 
ance, the  number  sufficient  In  ordinary 
acts  ot  municipal  legislation.  A  good  rea- 
son (or  not  lining  the  material  b.y  the 
main  ordinance  might  be  that  Inquiry 
and  investigation  Into  the  matter  ot  cost 
would  probably  be  incomplete  when  the 
ordinance  was   passed.    The  making  ot 
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bids,  etc.,  would  necesBarilycome  after  tbe 
paasage  of  the  ordinance,  and  It  might  be 
desirable  to  invite  bidding  based  on  differ- 
ent Icinds  of  material,  and  tbns  leave  the 
partlcnlarklnd  to  be  need  for  future  deter- 
mination dependent  on  tbe  amount  of  the 
bids  respectively.  But  it  is  enough  to  say 
that  the  legislatare  has  not  in  terms  en- 
acted that  the  ordinance  to  be  passed  by 
a  two-thirds  vote  sliall  specify  anything 
with  regard  to  materials.  That  ordi- 
nance, as  actually  passed  and  adopted, 
provides,  In  substance,  that  the  street  be 
paved  with  such  material  as  council  there- 
after, by  resolution  adopted  by  a  two- 
thirda  vote  of  tbe  members  present,  might 
prescril}e.  There  is  no  suggestion  that 
the  resolution  contemplated  was  not 
passed  In  due  time  and  manner,  and  if  it 
was,  and  the  woric  was  done  accordingly, 
we  would  consider  that  sufficient. 

6.  Tbe  act  certainly  contemplates  that 
street-railroad  companies,  having  trades 
running  through  any  street  improved, 
should  be  required  to  macadamize  or 
otherwise  pave  the  railway  tracic,  and 
two  feet  on  either  side  thereof,  at  tbelr 
own  expense.  But  this,  we  apprehend, 
is  chiefly  to  relieve  the  mnnlclpallty  and 
the  abutting  owners  from  defraying  any 
portion  of  the  cost  incident  to  this  part 
of  street  Improvement.  Tbe  question  ad- 
mits of  some  donbt,  but  we  tliinli  the  bet- 
ter construction  is  that  the  power  to  Im- 
prove a  street  grenerally,  and  assess  abut- 
ting property,  is  not  suspended  upon  the 
enforcement  of  the  provision  touching 
street  railroads  as  a  condition  of  other- 
wise improving  the  street.  By  showing 
good  cause  an  abutting  owner  may  have 
tbe  right  to  compel  the  city  council,  by 
wandamas,  to  execute  tbe  provisions  of 
tbe  act   against   street-railroad   compa- 

'  nies.  But  a  bruad  street,  such  as  Liberty 
street  seems  to  be,  may  well  admit  of 
general  improvement  as  a  system  separate 
and  distinct  from  the  macadamising  and 
paving  of  tbe  street  railroads  locat- 
ed thereon.  If  this  be  so,  It  should  be 
no  proper  answer  by  abutting  owners, 
when  called  upon  to  contribute  their 
proper  part  to  defray  the  cost  of  the  gen- 
eral improvement,  that  the  special  im- 
provement provided  for  by  the  act,  and 
confined  to  street  railroads,  and  two  feet 
on  each  side  thereof,  has  not  been  made. 
Certainly  the  abutting  owners  cannot  be 
assessed  for  any  part  of  the  cost  of  such 
special  improvement,  whether  made  or 
not,  and  it  would  seem  from  the  record 
that  no  part  of  such  cost  has  in  this  in- 
stance been  so  assessed  In  arriving  ulti- 
mately at  amounts  chargeable  to  abut- 
ting owners.  As  tbe  ordinance  only  re- 
quires the  companies  to  pave  between 
their  tracks,  it  may  be  that  It  does,  by 
implication,  leave  abutting  owners  ex- 
posed to  assessments  for  two  feet  space  on 
either  side.  But  if  so,  there  seems  to  be 
DO  attempt  to  execute  this  part  of  the  or- 
dinance. It  we  correctly  understand  the 
various  entries  and  items  of  calcdiation  in 
the  statement  marked  "Exhibit  B"  above 
referred  to.  This  question,  however.  Is 
open  for  determlnatloa  as  matter  of  fact. 

7.  It  seems  to  us    that  the  ordinance 
oes  as  far  in  tbe  matter  of  assessment  as 


the  act  requires  It  to  go.  It  fixes  tbe  pro- 
portion of  the  cost  to  be  paid  by  the  city 
and  the  abutting  owners  respectively. 
The  act  does  not  require  that  any  pre- 
liminary estimates  should  be  made  of 
amounts,  or  that  amounts  should  other- 
wise be  ascertained  and  fixed  by  the  or- 
dinance. It  would  be  altogether  Imprac- 
ticable to  arrive  at  tbe  actual  cost  in  time 
to  express  it  in  the  ordinance.  We  see  in 
the  .act  Itself  no  purpose  or  Intention  that 
this  should  be  done.  The  ordinance 
places  the  execution  of  its  provisions  in 
'the  hands  of  tbe  committee  on  streets  and 
lanes,  this  committee,  as  we  understand 
the  record,  being  composed  of  members  of 
the  city  council.  It  would  devolve,  there- 
fore, upon  the  committee  to  audit  bills, 
and  ascertain  the  actual  cost  of  the  work: 
also  to  measure  tbe  frontage  of  each  pmp- 
erty  owner,  and  to  apportion  two-tbirds 
of  the  whole  cost  among  such  owners, 
according  to  the  frontage  of  each  owner 
respectively.  These  would  be  ministerial 
acts  In  execution  of  the  law  of  assessment 
established  by  the  ordinance  In  virtue  of 
the  statutory  authority  conferred  by  the 
legislature.  It  these  ministerial  acts  were 
not  performed  rightly  or  accurately, 
they  would  be  open  to  question  by  the 
abutting  owners  respectively,  on  such  aa 
affidavit  as  has  been  filed  in  this  case. 
None  of  them,  therefore,  would  be  bind- 
ing on  the  citisen  in  a  conclusive  way,  un- 
til after  he  had  had  a  bearing  and  an  ad- 
judication touching' their  legality  and  ac- 
curacy. 

8.  The  act  by  implication  authoiicee, 
and  the  ordinance  prescribes,  apportion- 
ment according  to  lineal  frontage  on  the 
street  improved,  and  without  any  refer- 
ence to  the  depth,  superficial  area,  or  esti- 
mated rnlue  of  tbe  various  parcels  of  abut- 
ting property.  Tbelangnngeottheactls: 
"And  to  assess  two-thirds  of  tbe  cost 
*  *  *  on  the  real  estate  abutting  un 
each  side  of  the  street  or  lane  improved. " 
The  ordinance  makes  the  assessment, 
and  requires  it  to  be  apportioned  "accord- 
ing to  frontage."  It  has  been  held  that 
a  city  charter  which  required  "tbe  awess- 
ors  to  assess  each  lot  deemed  to  be  bene- 
fited 'in  proportion  to  the  benefltH  they 
deem  it  to  receive' "  Is  well  executed.where 
the  assessment  was  actually  made  on  tbe 
lots  in  proportion  to  their  fruntaice,  not- 
withstanding some  of  them  had  valnable 
buildings,  others  had  buildings  of  Interior 
value,  and  many  were  vacant.  O'Reilly 
V.  Kingston,  89  Hun,  285.  Moreover,  the 
act  of  1885,  supra,  expressly  reco|(niaes 
frontage  on  the  street,  or  portion  of  the 
street,  improved  as  a  right  basis  for  ap- 
portioning tbe  cost.  And  the  act  of  1887 
requires  "^the  frontage"  of  Intersecting 
streets  and  lanes  to  he  assessed  aa  real 
estate  abutting  on  the  street  improved. 
This  of  itself  shows  that  the  basis  of  ap- 
portionment as  to  all  abutting  property 
was  to  be  "frontage,"  as  the  ordinance^ 
prescribes,  touching  the  real  estate  6t  pri- 
vate owners. 

9.  With  regard  to  Intersections,  the  act 
of  1887  declares:  "The  frontage  of  inter- 
secting streets  «nd  lanes  shall  be  assessed 
as  real  estate  abutting  upon  the  street 
paved,  or  otherwhie  Improved,  and  the 
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mayor  and  aldermen  shall  be,  for  all  tbe 
intents  and  purpoBea  ot  tbla  act,  an  owner 
or  legral  representative  of  real  estate  abat- 
tlne  on  any  street,  shall  poBsess  tbe  same 
rlghtfl  and  privileges  as  all  other  owners 
of  real  estate  abutting  on  any  street  ac- 
cording to  tbe  frontage  owned,  and  shall 
pay  from  the  city  tr(>asnry  tbe  Jast  pro 
rata  of  tbe  entire  cost  of  said  worl{  tor  tbe 
said  frontage. "  We  think  the  proper  con- 
struction of  this  langaage  Is  that  the  city, 
as  owner,  Is  to  be  rated  ]ust  as  any  other 
abutting  owner;  that  Is,  the  intersecting 
streets  and  alleys  are  to  be  considered  as 
if  they  were  private  property.  A  private 
abutting  owner  is  not  chargeable  Bepa>- 
rately  on  tbe  basis  of  cost  for  Improving 
in  front  ot  bis  own  premises,  but  is  charge- 
able with  his  pro  ratH  share,  according  to 
bis  frontage,  of  the  total  cost  of  improv- 
ing^ the  street,  or  that  section  ot  tbe  street 
on  wblcb  bis  property  abuts;  so  liitewise, 
tbe  city,  as  owner,  must  pay  its  pro  rata 
share  of  snch  total  cost.  Improving  tbe 
Intersections  maybe  more  or  less  expen- 
sive than  Improving  a  like  area  in  extent 
elsewhere  in  the  street,  bat,  whether  more 
or  less.  Its  cost  is  not  to  be  dedncted  from 
the  general  aggr^ate  before  making  the 
apportionment  among  tbe  several  prop- 
erty owners,  but  Is  to  remain  a  part  of 
such  aggregate,  and  tbe  city  bo  charged 
with  its  pro  rata  of  the  whole  according 
to  frontage,  Just  as  any  private  owner  is 
charged  with  bis  pro  rata.  Tiie  whole 
cost  is  to  be  apportioned,  and  the  city  as 
owner  Is  to  share  in  the  apportionment  of 
the  whole.  As  a  municipality,  it  pays  one- 
third,  and  as  owner  Its  pro  rata  according 
to  frontage  of  the  other  two-thirds.  Tbe 
ordinance  seems  to  exclude  the  city  alto- 
gether from  apportionment  as  owner, 
Its  language  being:  "After  the  total  cost 
of  said  work,  exclusive  of  the  frontagre  of 
intersectingstreets.and  the  work  done  for 
said  railway  companies,  shall  have  been 
ascertained,  one-third  ot  such  cost  shall  be 
pai<1  oatof  the  city  treasury,  and  theotber 
two -thirds  from  the  persons  owning  real 
estate  fronting  on  said  portions  of  Liberty 
street. "  In  tbis  respect  the  ordinance  de- 
parts from  the  act,  and,  ot  course,  the  act 
must  be  followed  rather  than  the  ordi- 
nance in  ascertaining  the  amount  to  be 
contributed  by  each  abutting  owner.  As 
the  act  speaks  in  express  terms  on  tbis 
subject,  this  part  of  the  ordinance  may, 
perbaps,  be  treated  not  only  as  ToId.  but 
as  surplusage;  but  no  abutting  owner  can 
be  compelled  to  pay  any  excess  with  which 
be  may  have  been  charged  on  account  of 
excluding  the  city  as  owner  from  sharing 
In  the  due  apportionment  of  total  cost. 

10.  There  is  no  merit  in  the  suggestion 
that  tbe  dty  is  to  be  chargeable  as  owner 
of  the  Intervening  space  between  the  two 
paved  tracks  on  that  section  of  the  street 
thus  improved.  This  space  is  no  intersec- 
tion, nor  has  the  city  any  ownership  of  it 
different  from  its  ownership  of  the  whole 
breadth  of  Liberty  street.  Whether  It  Is 
actually  use  as  a  part  of  tbe  highway  or 
thoroughfare  makes  no  difference.  The 
act  ffirea  authority  to  improve  the  whole 
breadth  of  the  street,  or  less  than  the 
whole,  and.  In  eltber  case,  two-tbirds  of 
the  cost  is  to  be  borne  by  abutting  own- 


ers, including  tbe  city  as  owner  ot  the  In- 
tersectloDH.  The  city,  like  other  owners. 
Is  to  be  charged  on  the  basis  of  frontage, 
and  surely  no  part  of  a  streetcan  properly 
be  said  to  front  on  the  street  of  which  it 
forms  a  part.  The  act  of  1877  treats  inter- 
secting streets  as  fronting  on  the  street 
Improved,  and,  for  this  frontage  purpose, 
makes  tbe  two  external  margins  ot  the 
latterstreet  solid  and  continuous  through- 
out the  section  Improved,  but  It  makes  no 
reference  to  Internal  margins  as  fronts,  or 
having  frontagre. 

11.  That  the  execution  on  its  face  pur- 
ports to  Issuo  tor  "  proportion  of  tbe  cost 
of  paving,  or  otherwise  Improving.  Lib- 
erty street,  in  said  city,  with  asphalt,  In 
front  of,  and  abutting  on,  tbe  said  real  es- 
tate," does  not  render  it  invalid.  It  would 
have  been  more  accurate  to  say  that  the 
real  estate  described  in  tbe  execution,  and 
upon  which  the  levy  was  made,  fronts  and 
abuts  on  the  street ;  but  this  must  neces- 
sarily be  true,  if  the  street,  as  the  execution 
says.  Is  in  front  ot,  and  abutting  on,  the 
said  real  estate.  The  language  quoted 
abovedoes  not,  as  theafiSdavitof  illegality 
seems  to  suggest,  import  that  the  abut- 
ting owner  is  charged  with  his  proportion 
of  tbe  cost  of  paving  etc.,  immediately  In 
front  of  his  own  property,  and  not  with 
his  pro  rata  share  of  the  aggregate  cost. 
We  have  already  seen  that  that  aggregate 
need  not  Include  both  sections  ot  tbe 
street,  they  being  differently  Improved, 
but  is  aud  should  be  a  separate  aggregate 
fur  the  double-track  section,  the  same  be- 
ing the  section  on  which  tbis  particular 
property  is  located. 

12.  There  Is  no  merit  In  that  ground  ot 
the  affidavit  ot  illegality  which  sets  up 
that  tbeexecntlon  sale  would  be  illegal  be- 
cause not  advertised  in  tbe  newspaper  in 
which  the  sheriff's  sales  of  tbe  county  are 
advertised.  The  Code,  (section  8656a^  re- 
lates to  the  time,  place,  and  manner  ot 
sale,  and  neither  expressly  Jior  by  impli- 
cation refers  to  the  newspaper  in  which 
sales  are  to  be  advertised.  If  any  of  the 
86  grounds,  with  or  without  their  snb- 
divislons  of  a,  b,  e,  etc.,  are  not  covered 
substantially  by  whatbas  been  said  above, 
we  are  to  be  understood  as  holding  them 
Insufficient  in  and  ot  themselves  to  arrest 
tbe  progress  of  the  execution ;  but,  as  tbe 
affidavit  contains  at  least  1  ground  which 
is  sufficient,  and  which  is  broad  enough  to 
Include  all  other sufficlentgrounds,  whether 
specifically  set  forth  or  not,  the  court 
erred  In  dismissing  tbe  affidavit.  Judg- 
ment reversed. 


PoBTRB  V.  State. 
(Supreme  Court  of  Oeorgia.    Deo.  28,  1890.) 

USIHG  ABTTSIYB  LASaUAQB— EVTDXNOa. 

On  the  trial  of  an  Indictment  for  using 
abusive  langaage  tending  to  cause  a  breach  of  the 
peace,  it  is  uompetent  to  show,  in  rebuttal  to  the 
prisoner's  statement,  (he  having  stated  that  he 
did  not  abuse  the  prosecutor,  but  that  fhey  met 
and  parted  fi^endly,)  that  he  used  other  abusive 
words  on  the  oocanon  in  addition  to  those  alleged 
In  the  Indictment,  and  the  vritness  m«y  recite  the 
additional  words  so  ssed. 

(jSyUobiM  bv  the  Court.) 
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Error  from  superior  court,  Taliaferro 
coanty;  Ldmprin,  Judge. 

J.  W.  Hixon,  for  plaintiff  In  error.  W. 
M.  Howard,  Sol.  Gen.,  by  i^.  H.  Lumpkin, 
for  the  State. 

Blkcklet,  C.  J.  The  Indictment  was 
under  section  4872  of  the  Code,  and  tbe 
words  laid  were:  "You  are  a  God 
damned  old  gra.7-headed  son  of  a  bitch.  ** 
The  evidence  for  tbe  state  established  tbe 
speaklnq;  of  the^e  identical  words.  In  bis 
statement  to  tbe  jury  the  prisoner  said 
that  be  did  not  abuse  prosecutor,  or  use 
the  language  In  the  Indictment;  that  they 
met  friendly  and  parted  friendly,  in  re- 
buttal to  this  statement,  the  prosecutor 
was  introduced,  and  was  allowed  to  testU 
fy  that  on  tbe  occasion  In  question  the 
prisoner  did  curse  and  abuse  him ;  said  be 
swore  a  damned  He,  "Go,  Ood  damn 
you, "  etc.  It  was  objected  that  no  abu- 
sive language  was  admissible  in  evidence 
save  that  alleged  in  the  Indictment. .  This 
might  be  so  if  the  prisoner  had  not  stated 
that  he  did  not  abuse  the  prosecutor,  and 
that  their  interview  was  friendly.  It  was 
in  rebuttal  to  this  statement   that  tbe 

grosecutor  was  allowed  to  repeat  what 
e  said,  and,  for  the  purpose  of  contradict- 
ing the  statement,  it  was  allowable,  not 
only  to  show  that  the  prisoner  did  abuse 
tbe  prosecutor,  but  to  recite  the  language 
which  be  employed  In  so  doing.  There 
was  no  error  in  refusing  a  new  trlaL 
Judgment  aflSrmed. 


Danibl  v.  Phklps. 

iStvpreme  Court  of  Oeorgia.    Deo.  38, 1890.) 

▲tfeal  raoM  Obdiitabt — Boko — Amekdhskt  of 
Cateat — ^RioHTS  ov  HmoR. 
1.  Appeal  lies  to  the  superior  court  from  a 
ludgment  of  the  ordinary  disallowing  objections 
flled  by  a  creditor  to  the  return  of  appraisers  ap- 
pointed to  set  aside  and  assign  a  year's  support 
to  a  minor  diftrlbutee. 

3.  An  appeal-bond  need  not  set  out  the  foAg- 
meat  appealed  from,  the  Judgment  appearing 
elsewhere  in  the  record. 

8.  Amendment  of  a  caveat  by  strilcing  out 
some  of  the  grounds  thereof  is  allowable  m  tbe 
appellate  court,  one  or  more  sulBclent  grounds  be- 
ing left  unstricken. 

4.  A  year's  support  for  a  minor  child  of  a 
married  woman  cannot  be  assigned  out  of  her  es- 
tate, upon  her  death  intestate,  leaving  her  hus- 
buid,  the  father  of  the  child,  surviying.  In  such 
case,  tbe  child  and  its  father  take  in  equal  shares, 
by  virtue  of  the  act  of  December  9,  1871,  (Code, 
%  1761.) 

(SyUdJyua  b]/  the  Court.) 

Error  from  superior  court,  Taliaferro 
county ;  Lumpkin,  J  ndge. 

P  L.  Myaatt,  M.  Z.  Andrews,  Jaa.  F. 
Reld,  and  John  C.  Hart,  for  plaintiff  In  er- 
ror. Horace  M.  Hoiden,  for  defendant  in 
error. 

Bi-ECKLET.  C.  J.  The  cross-bill  of  ex- 
ceptions is  first  to  be  considered. 

1.  The  right  to  appeal  is  recognized  ex- 
prbssly  in  the  statute  by  which  proceed- 
ings for  a  year's  support  are  provided  for, 
and  under  which  they  are  to  be  conduct- 
ed. Code,  §  2573,  (Acts  1884-85,  pp.  49, 
50.)  Quite  a  number  of  cases  have  been 
brought  to  this  court,  in  which  the  right 


of  appeal  was  exercised,  and  we  have  nev- 
er before  heard  tbe  question  made.  Tbe 
ordinary  certainly  acts  judicially  in  allow- 
ing or  disallowing  objectiuns  flled  to  the 
return  of  appraisers  appointed  to  set 
apart  and  assign  the  year's  support. 

2.  The  suggestion  that  the  appeal  is 
vitiated  because  no  Judgment  appears  In 
the  appeal-bond  Is  altogether  novel.  We 
have  never  heard  or  read  that  an  appeal- 
bond  must  set  out  tbe  judgment  appealed 
from.  Surely  it  is  enough  If  the  judgment 
appears  in  tbe  record. 

8.  Tlie  amendment  to  Ibe  caveat  which 
the  superior  court  allowed  was  only  to 
strike  out  one  or  more  of  the  g^rounds  of 
the  caveat,  and  as  the  Code,  {  3479,  ex- 
pressly provides  that  all  parties,  as  mat- 
ter of  right,  may  amend  their  pleadings  in 
all  respects,  whether  in  matter  of  form  or 
substance,  provided  there  is  enough  to 
amend  by,  ft  is  plain  that  there  was  no 
error  in  allowing  this  amendment.  When 
there  Is  enough  In  a  caveat  to  spare  some 
of  it  by  striking  out,  and  still  have  a  su(B- 
clent  caveat  left,  there  can  be  no  question 
that  there  is  something  to  amend  by.  Tbe 
judgment  on  tbe  cross-bill  of  exceptions  is 
affirmed. 

4.  The  main  bill  of  exceptions  presents  a 
question  of  some  interest:  Is  tbn  minor 
child  of  a  married  woman  entitled  to  a 
year's  support  out  of  her  estate,  upon  her 
death,  intestate,  leaving  her  husband  and 
the  child  surviving  ?  The  law  relating  to 
a  year's  support  Is  a  part  of  tbe  statute 
of  distributions.  Farris  v.  Battle,  80  Ga. 
187,  7  S.  E.  Rep.  262.  Until  tbe  act  of  De- 
cember 9,  1871,  (Acts  1871-72,  p.  48;  Code, 
§§1761,2484,)  tbe  law  of  descent  and  dis- 
tribution in  this  state  made  the  bashand 
sole  heir  to  tbe  wife.  The  children  of  the 
wife,  whether  minors  or  not,  took  noth- 
ing under  tbe  statute  of  dlBtributiunsif 
she  died  before  the  husband.  It  follows, 
therefore,  indubitably,  that  the  statutory 
provisions  for  a  year's  support,  as  now 
contained  In  section  2571  of  the  Code,  did 
not,  when  originally  passed,  contem- 
plate that  tbe  minor  child  of  a  married 
woman  should  be  entitled  to  anything  by 
way  of  a  year's  support  out  of  her  estate. 
This  section  of  tbe  Code  has  undergone  no 
alteration  since  tbe  act  of  1871  was  passed, 
but  remains  just  as  it  previously  stood. 
If,  therefore,  it  has  any  meaning  since  tbe 
passages  of  that  act  which  it  did  not  have 
before,  it  must  be  on  account  of  some- 
thing contained  In  that  act,  for  there  is 
nothing  elsewhere,  so  far  as  we  know,  to 
vary  its  former  meaning.  The  title  of  tbe 
act  of  1871  is  "An  act  to  change  the  law  of 
distributions  so  far  as  affects  tbe  separate 
property  of  married  women:"  and  tbe 
body  of  tbe  act  declares  "that  on  the 
death  of  a  married  woman.  Intestate, 
leaving  a  separate  estate,  without  re- 
mainder or  limitation  over  which  can  and 
does  take  effect,  who  shall  leave  a  surviv- 
ing husband  and  child  or  children,  or  de- 
scendants of  a  child  or  children,  such  sep- 
arate estates  shall  be  equally  divided, 
share  and  share  alike,  between  aaid  hus- 
band and  said  offspring,  per  capita,  bat 
the  descendants  of  children  shall  take  per 
stirpes. "  This  is  the  latest  exposition  ot 
tbe  legislative  will  as  to  bow  the  property 
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of  a  married  woman  shall  be  dlspoBcd  of 
upon  ber  death  intestate.  In  the  present 
case,  there  was  a  anrvivlngr  husband  and 
one  Borvlvlng  child.  The  mandate  of  the 
statute  is  express  that  the  estate  "shall 
be  equally  divided,  share  and  share  alike, 
between  said  husband  and  said  offspring, 
ptr  capita. "  Were  a  year's  support  to  be 
carved  out  of  it  for  the  child,  by  virtue  of 
section  %71  of  the  Code,  equality  of  divis- 
ion to  that  extent  would  be  departed 
from ;  for  one  object  of  this  section,  as  has 
t>ecn  ruled  in  Farris  v.  Bcttle,  supra,  is  to 
distribute  to  minordlstributees  more  than 
to  their  adult  co-distributees.  It  might  be 
very  well  for  the  legislature  to  provide  for 
such  Inequality  as  between  a  surviving 
husband  and  the  minor  children  of  his  de- 
ceased wife,  but  it  has  not  yet  done  so. 
On  the  contrary,  as  we  have  seen,  its  ex- 
press mandate  is  that  the  shares  shall  be 
«qual.  Nor  can  we  recognize  an  exception 
in  the  present  case  on  account  of  the  pov- 
erty and  physical  disability  of  the  bos- 
band  and  father,  resulting  in  his  inability 
to  support  the  minor  child.  The  question 
is  one  of  statutory  construction,  depend- 
ing wholly  nn  the  law  of  distribution  as 
ordained  by  the  legislature,  and,  whatever 
may  be  the  hardship  of  a  particular  case, 
we  must  abide  by  the  law  as  it  Is  written. 
Neither  can  we  bring  the  minor  within  the 
statutory  provisions  for  a  year's  support 
as  agalnstcreditorsanymorethan against 
adult  co-distributees.  The  creditor  of  a 
married  woman  occupies  the  same  footing 
now  as  he  did  prior  to  the  act  of  1871.  Be- 
fore that  time,  be  could  not  be  excluded 
by  a  claim  for  a  year's  support  in  favor 
of  the  minor  chlldr^i  of  his  deceased  debt- 
or, nor  can  he  now  be  exclnded  in  favor  of 
«uch  a  claim.  The  act  of  1H71  has  changed 
the  position  of  the  husband  and  children 
relativdy  to  each  other.  In  some  respects, 
but  not  in  respect  to  a  year's  support ; 
nor  has  It  changed  the  position  of  cred- 
itors relativel.v  to  the  estates  of  married 
women  la  any  respect  whatever.  It  does 
mtt  even  mention  creditors,  and  to  affect 
them  by  it  in  any  way  would  be  wholly 
unwarranted.  The  conrt  erred  in  ruling 
that  the  minor  child  was  entitled  to  a 
year's  support  out  of  the  mother's  estate 
as  against  the  competing  creditor,  and  In 
si ving  Judgment  accordingly.  Judgment 
reversed. 


Gbeen  v.  Franklin. 
{Sujntme  Court  of  Georgia.    Dec.  88, 188a ) 
MoKiaAoa  ox  Qwomnia  Crops— Bsoorbimo. 
A  lodgment  debtor  havine  conveyed  a  grow- 
ing crop  as  security  for  a  debt  before  maturity  of 
the  crop,  and  the  conveyanoe  not  having  been  re- 
corded within  80  days,  nor  until  after  the  crop 
bad  matured,  and  was  levied  upon  by  virtue  of 
the  Jndfmeni  the  lien  of  the  judgment  was  supe- 
rior and  would  prevail  against  a  claim  interposed 
by  the  bolder  of  the  unrecorded  oonveyanoe. 
'  iSvllalnu  by  the  Court.) 

Error  from  snpertor  coart,  Wilkes  coun- 
ty :  LuifPKDr,  Judge. 

Colley  A  Slma,  for  plaintiff  in  error.  S. 
H.  Bardetaau,  for  defendant  In  error. 

BL.ECKLET,  C.  J.  There  can  be  no  doubt 
that  the  lien  of  the  Judgment  would  have 


taken  effect  upon  the  crop  as  soon  as  the 
crop  matured,  if  the  defendant  had  not 

Earted  with  his  title  before  that  time, 
let  It  be  conceded  that  the  lien  of  the 
Judgment  would  never  have  attached,  If 
the  conveyance  of  tbe  crop  had  not  beien 
made  as  security  for  a  debt,  but  had  been 
made  for  absolute  ownership,  then  the 
question  arises,  what  was  the  effect  of  not 
recording  tbe  conveyance  within  the  time 
prescribed  by  the  act  of  1885?  That  act 
requires  that  all  deeds  to  realty,  and  bills 
of  sale  to  personalty,  given  as  security  for 
debt,  shall  be  recorded  within  80  days 
from  their  date,  and  declares  that  if  not 
so  recorded,  they  are  postponed  to  all 
Hens  created  or  obtained  prior  to  the  act- 
ual record.  An  exception  to  this  rule  Is 
declared  with  refereuce  to  younger  liens 
created  by  contract,  where  the  party  re- 
ceiving such  a  lien  has  notice;  but  there 
Is  no  exception  whatever  in  tbe  case  of 
liens  created  by  operation  of  law,  whether 
they  be  older  or  younger  than  the  nnre- 
eonledronveyance  given  as  security.  Acts 
1884-86,  p.  124.  Here  the  Judgment  was 
obtained  in  1884;  the  conveyance  of  the 
crop  was  made  in  May,  1889;  the  crop  was 
levied  upon  October  tbe  oth ;  and  the  con- 
veyance was  not  recorded  until  October 
26, 188U.  It  is  admitted  that  tbe  crop  was 
mature  when  the  levy  was  made.  The 
Hen  of  the  Judgment  had  therefore  fully  at- 
tached before  the  conveyance  was  record- 
ed. Under  these  facts,  we  think  the  court 
ruled  correctly  that  the  property  was  sub- 
ject. Tbe  case  Is  unlike  Conder  v-  Holle- 
man,  71  Oa.  98,  In  which  the  defendant  in 
execution  purchased  property  conditional- 
ly, and  therefore  bad  no  title  to  It,  on 
which  tbe  lien  of  the  older  Judgment  could 
attach.  Here  the  defendant  certainly  did 
have  title  at  the  time  he  conveyed  to  the 
claimant,  and  the  question  is  whether  he 
had  divested  himself  of  that  title  at  the 
time  the  levy  was  made,  so  as  to  affect 
his  Judgment  creditor.  The  solution  of 
this  question  depends  upon  compliance  or 
non<compllance  with  the  recording  statute 
of  1886  by  the  holder  of  the  conveyance.  In 
order  for  him  to  be  protected  in  bis  title 
acquired  from  tbe  defendnnt  In  the  prior 
Judgment,  it  was  necessary  for  him  to 
have  his  conveyance  duly  recorded,  if  not 
within  80  days  from  Its  date,  certainly  be- 
fore the  seisure  of  the  property  under  the 
execution.  The  Hen  of  the  Judgment  was 
Inchoate  at  the  time  of  the  conveyance, 
and  became  complete  and  periect  before 
the  recording  statute  was  complied  with. 
See  Cohen  v.  Candler,  79  Ga.  427,  7  8.  E. 
Bep.  160.    Judgment  affirmed. 


Watts  v.  Starr  et  a/. 
{Supreme  Court  of  aeorgla.    Deo.  28,  18B0.) 

DJSCI.ABATIOIW— EVIOINCB. 

Though  deolarations  made  out  of  court  by  a 
witness  may  be  used  to  impeach  the  witness,  tbe; 
cannot  be  treated  as  substantive  evidence  to  es- 
tablish the  facts  which  they  affirm;  and  a  charge 
ot  the  court  so  treating  them,  whether  ezpresslv 
or  by  necessary  Implication,  is  erroneous.  Bucn 
a  charge  Is  vicious  as  based  on  an  assumed  state 
of  facts,  where  ttiis  class  of  declarations  ia  Uie 
only  evidence  to  which  it  could  apply. 
(Sullabut  by  the  CowrU) 
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Error  from  snperiorconrt,  Gordon  coun- 
ty :  MiLNBH,  Judge. 

W.  R.  Rankin,  J.  A.Jarvta,aji6  Delaney, 
Dabney  A  FoacM,  for  plaintift  in  error.  O. 
N.  Starr  and  R.J.  MeCamy,  for  dnfeudauts 
In  error. 

Blbcklet,  C.  J.  The  plaintiff  is  clearly 
entitled  to  a  new  trial,  because  the  court 
charged  the  Jury  on  an  assumed  state  of 
facts.  There  was  no  evidence  of  any  sale 
of  the  land  to  John  C.  Watts,  the  plain- 
tiff's father,  or  that  any  notes  for  the  price 
were  given,  or  that  any  contract  of  sale 
was  made  or  canceled,  or  that  notes  tor 
the  price  were  returned,  and  the  deed  giv- 
en back.  What  anyperson  other  than  the 
plaintiff  or  his  father  may  have  said  on 
these  sublects,  was  not  evidence  to  affect 
htm,  nor  was  it  evidence  at  all,  except  as 
bearing  on  the  credibility  of  witnesses. 
The  court  tacitly  treated  the  mere  declara- 
tions of  a  witness  as  evidence,  by  which, 
as  declarations  or  admissions,  the  plain- 
tiff's title  could  be  directly  affected.  This 
was  a  grave  error.  All  the  testimony  ap- 
plicable to  the  real  nature  of  the  convey- 
ance by  James  Watts  to  John  C.  Watts 
tended  to  show  that  the  deed  made  was 
a  deed  of  gift,  not  a  conveyance  founded 
on  a  valuable  consideration.  There  was 
nothing  whatever  to  show  that  there  was 
any  purchase  or  purchase  price,  or  that 
any  notes  were  given  or  returned,  nor 
was  there  any  evidence  tending  to  show 
that  the  deed  was  given  back  to  James 
Watts.  On  the  contrary,  he  found  it 
among  the  papers  of  John  C.  Watts  after 
the  death  of  the  latter,  and  of  his  own 
will  took  it  and  destroyeid  it.  If  this  deed 
of  gift  was  made  and  delivered  by  James 
Watts  with  the  consent  and  approbation 
of  his  wife,  these  two  being  the  father  and 
mother  of  John  C.  Watts,  and  if  John  0. 
accepted  the  gift,  and  entered  into  posses- 
sion under  the  deed,  and  died  while  in  pos- 
session, he  was  the  owner  of  the  land  as 
against  both  his  father  and  mother,  and 
neither  of  them  could  afterwards  divest 
his  title,  by  abstracting  the  deed  from  his 
papers,  and  destroying  it.  .Tobn  C.  Watts 
having  died  intestate,  the  title  would  de- 
scend to  bis  wife  and  child  as  his  beira  at 
law,  and  the  plaintiO  tjeing  that  child 
and  his  mother  having  died  intestate, 
leaving  him  surviving  as  her  heir  at  law, 
be  would  have  the  whole  title.  If  this  Is 
the  truth  of  the  case,  he  Is  entitled  to  re- 
cover prima  fiuste;  and  to  defeat  him, 
some  defense  to  the  action  must  be  estab- 
lished that  affects  him;  that  is,  that 
shows  that  he  has  lost  the  title  with  which 
he  was  once  clothed.  The  court  erred  in 
not  granting  a  new  trial.  Judgment  re- 
versed. 


LoGAK  V.  Western  ft  A.  R.  Ck>. 
(Supreme  Court  af  Oeorgta.    Deo.  81, 1890.) 

BlIX  or  EXCIFTIONS— Rbtubn. 
The  return  fixed  by  law  for  all  ordinary 
bills  of  exceptions  is  the  first  term  of  this  court 
whlcb  begins  after  the  expiration  of  80  days  from 
the  filing  of  sooh  bills  of  exceptions  In  the  clerk's 
olBoe  of  the  court  below.  Consequently  a  bill  of 
exceptions  filed  on  the  lOth  of  September  is  re- 
turnable to  the  second  term  of  this  court  there- 


after, the  first  term  having  commenced  on  Octo- 
ber 6ui.  This  is  BO  notwithstanding  the  tran- 
script of  the  record  and  the  bill  of  exoeptions 
reached  this  court  more  than  90  days  befoie  the 
oommeacement  of  the  first  term. 
OyUabu*  lyy  the  Court.) 

Motion  to  transfer  case  from  the  docket 
for  this  term  to  the  docket  for  next  term. 

J.  Si.  Neel  and  I.  C.  Milner,  for  plaf otiB 
in  error.  O.  N.  Starr  and  R.  J.  MeCamy, 
for  defendant  In  error. 

Blborlet,  C.  J.    The  present  October 
term  of  this  court,  as  fixed  by  law,  com- 
menced on  Monday,  the  6th  of  Octol>er. 
The  bill  of   exceptions  in   this  case  was 
signed  and  certified  on  the  10th  of  Septem- 
ber.   On  the  same  day  service  was  ac- 
knowledged, and  the  bill  of  exceptions  was 
filed  in  the  clerk's  office  of  the  superior 
court.    The  transcript  of  the  record  was 
certifled  on  the  following  day,  and  on  the 
I8th  of  September  the  transcript  and  bill 
of  exceptions  were  filed  In  the  clerk's  office 
of  this  court.    The  return-day  of  the  term, 
being  20  days  before  thefith  of  October,  was 
September  16th.    Thus  it  will  appear  that 
the  case  reached  here  in  full  time  to  be  en- 
tered on  the  docket  of  this  term,  and  It 
was  to  this  term  that  the  Judge's  certifi- 
cate to  the  bill  of  exceptions  on  Its  face 
made  the  case  returnable.    But  the  stat- 
ute (Code,  I  4%2)  declares  that,  "in  ten 
days  from  the  date  of  such  filing,  it  shall 
be  the  duty  of  the  clerk  to  make  out  a 
copy  of  such  bill,  together  with  a  complete 
transcript  of  the  record  In  such  cause. " 
This  evidently  allows  the  clerk  of  the  su- 
perior court  In  all  cases  10  days  after  the 
bin  of  exceptions  is  filed  in  his  office  to 
make  out  a  tranncrlpt  of  the  record;  hence 
it  follows  that,  where  the  date  of  filing  Is 
less  than  10  days  before  the  return-day  of 
this  court,  the  case  is  properly  returnable 
by  law,  not  to  the  first,  but  to  the  sec- 
ond, term  after  such  filing.    This  is  the 
construction  which  has   heretofore  been 
given  to  the  statute.   Ballroad  Co.  t.  Fer- 
guson, 68  Oa.  83;  Searcy  t.  Tillman.  75 
Oa.  605.    And  see  Chapman  v.  Stiles,  6  Oa. 
lis.    Any  other  construction  would  put  it 
in  the  power  of  the  clerk  of  the  superior 
court  to  fix  the  return-term  of  many  cases 
by  using  more  or  less  dispatch  in  making 
out  the  transcript,  and  forwarding  it  and 
the  bill  of  exceptions  to  this  court.    There 
would  thus  be  no  absolute  uniformity  in 
the  matter.    We  think  the  plain  and  sim- 
ple rule  which  the  statute  contemplates, 
as  the  law  now  stands,  is  that  all  ordi- 
nary bills  of  exceptions  filed  in  the  court 
below  are  returnable  to  the  first  term  of 
this  court  which  begins  after  the  expira- 
tion of  80  days  from  such  filing.     When 
they  have  been  so  filed,  and   reach    the 
clerk's  office  of  this  court  20  days  before 
the  beginning  of  the  term,  th«y  are  to  t>e 
entered  in  making  up  the  docket  In  the 
first  instance,  under  section  4266  of  the 
Code.   If  they  are  rsceived  laterand  before 
the  court  has  finished  the  circuit  to  which 
they  belong,  they  are  to  be  entered  nnder 
section  4272(f  of  the  Code.  As  the  law  fixes 
the  term  to  which  each  and  every  bill  of 
exceptions  is  returnable,  a  misdescription 
of  the  term  in  the  Judge's  certificate  or 
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daewhere  Is  of  no  conseqnence,  and  ought 
to  be  Blmply  dlsreKarded.  Miller  v. 
SpelKht,  61  Oa.  400;  Gaoldin  ▼.  Sheliee,  20 
<Ta.  531.  Inaemacb  as  the  bill  of  excep- 
tions in  tbe  present  case  was  filed  in  tbe 
clerk's  ofiflce  below  on  tbe  lOtb  of  Beptem- 
ber,  which  was  less  than  80  days  preced- 
ing tbe  commencement  of  tbe  present 
term,  the  law  made  it  returnable  to  the 
next  term.  It  was,  however,  entered  up- 
on the  docket  of  this  term,  and,  npon  the 
call  uf  th&case  here  for  argument,  counsel 
for  the  defendant  in  error  objected  to  treat- 
ing it  as  returnable  to  this  term,  and 
moved  that  It  be  transferred  to  the  dock- 
et of  next  term.  This  motion  should  be 
granted,  and  the  clerk  will  act  according- 
ly.   Motion  granted. 


MAORtTDKB,  Sheriff,  ▼.  Citt  Coitxcil  or 

AcauBTA. 

Cmr  Coimcre.  or  Adodbta  y.  Maordder, 

Sheriff. 

{Supreme  Court  of  Oeoraia.  Nov.  21,  1890.) 
CcaiMTttan  ow  Taxes— TmrosABT  Iimunction. 
A  city  owned  a  canal  sltaated  partially  in 
an  sdJoinlnjT  conntr,  and  used  it  both  to  furnish  a 
pabllo  water  aiipply  and  for  revenue  hv  renting 
out  water-power,  n  was  used  somewhat  as  a 
pnbllo  water-way.  There  was  no  law  providing 
a  machinery  for  the  assessment  of  taxes  against 
the  cMial,  nor  any  means  by  which  its  value  as  a 
whole  in  the  two  counties  oonld  be  ascertained: 
but  ttte  adjoining  county  assessed  a  tax  against 
so  moch  of  the  oanal,  and  tbe  dams  and  bulk- 
heads, as  were  situated  within  its  limits.  B.eld. 
that  li  was  no  abuse  of  discretion  for  the  trial 
court  to  temporarUy  enjoin  the  collection  of  the 
tax  until  after  the  final  hearing  of  an  action 
brought  by  the  city  against  the  aidjoining  countv 
to  have  the  validity  of  the  assessment  determined. 

Error  ttom  superior  court,  Columbia 
county:    RoNBT,  Judge. 

Action  by  the  city  council  of  August 
against  Magrader,  sheriff  of  Columbia 
cuanty,to  set  aside  an  assessment  of  taxes 
on  the  city's  property,  and  to  enjoin  tbe 
collection  of  the  tax.  On  tbe  hearing  of 
a  demurrer  to  tbe  petition,  it  appeared 
that,  in  1845,  a  canal  was  constructed  by 
the  Augusta  Canal  Company.  This  canal 
was  situated  partly  in  Bichmond  and 
partly  in  Columbia  county,  and  a  dam 
and  bulk-head  used  tor  canal  purposes 
was  constructed  in  Columbia  county.  In 
1866.  the  city  lawfully  acquired  the  entire 
property  In  tbe  canal,  and  has  used  it  as  a 
means  of  water  supply  for  the  city,  and 
also  has  rented  out  water-power  for  man- 
nfaetnrlng  purposes.  The  canal  is  also 
used  to  some  extent  as  a  public  waterr 
way.  Prior  to  1889  no  taxes  were  ever  as- 
sessed against  the  canal;  bnt  in  that  year 
Columbia  county  assessed  the  dam  and 
bulk-bead,  and  issued  executions  for  the 
years  1875-89.  both  inclnaive,  for  state 
and  county  taxes.  Tbe  judge  overraled 
the  demurrer,  and  held  as  follows:  That 
it  appeared  that,  while  the  canal  was 
used  in  part  for  corporate  income  and 
profit,  it  was  also  used  by  the  public  as  a 
treenavigable  water-way,  and  to  supply 
the  city  with  water  for  drinking,  fire,  and 


health  purposes;  that  the  canal,  so  far  as 
used  forcorporate  gain,  was  liable  for  tax- 
ation, but  as  it  was  also  used  by  the  pub- 
lic, without  profit  to  tbe  city  council,  its 
whole  value  should  be  ascertained,  and  so 
much  of  the  value  of  tbe  whole  as  was  rep- 
resented by  its  use  for  proUt  and  gain 
only  should  be  liable  for  taxation;  that 
the  d.  /Ju.  were  proceeding  against  the  as- 
sessed total  value  of  tbe  bulk-bead,  dam, 
and  locks,  without  any  effort  being  made 
to  separate  the  taxable  from  tbe  non-tax- 
able value  thereof,  and  should  not  be  al- 
lowed to  proceed  for  the  whole  amount 
claimed,  when  it  was  apparent  that  \v  no 
event  more  than  a  part  could  be  due; 
that  this  objection  would  apply,  even  if 
the  entira  canal  were  liable,  since  it  ap- 
peared that  the  bulk-bead,  locks,  etc., 
were  worthless  without  the  canal,  and 
tbe  ranal  valueless  without  them;  that 
tbe  entire  canal  was  neither  in  Richmond 
nor  Columbia  county,  and  there  was  no 
legal  machinery  to  arrive  at  the  uncertain 
and  necessarily  arbitrary  values  in  the 
two  counties;  that,  there  being  no  ma- 
chinery provided  by  law  for  valuing  tbe 
parts  of  tbe  whole,  and  no  effort  having 
been  made  to  do  so  In  tbe  assessment,  tbe 
0.  taa.  should  be  enjoined  until  final  hear- 
ing. Defendant  excepted  to  this  decision, 
making  various  specifications  of  eiTor, 
and  by  cross-bill  the  petitioner  excepted 
to  so  much  of  the  decision  as  held  that  any 
part  of  the  canal  was  liable  for  taxation, 
it  being  alleged  that  the  court  should 
have  decided  that  the  canal  was  public 
property,  and  exempt  from  all  liability  to 
taxation. 

Frank  H.  MUIerKOd  Bojrkia  Wright,  for 
plaintiff  in  error.  J.  S.  Davidson,  for  de- 
fendant in  error. 

Simmons.  J.  TTnderthe facts  in  this  case, 
the  trial  Judge  did  not  abuse  his  discretion 
in  granting  a  temporary  injunction.  It 
was  a  wise  and  legal  exercise  of  tbe 
powers  of  a  court  of  chancery.  As  at 
present  advised,  we  are  Inclined  to  think 
that  the  property  levied  on  by  virtue  of 
these  tax  executions  is  public  property, 
and  all  tbe  income  derived  therefrom  pub- 
lic income,  and  not "  used  for  purposes  of 
private  or  corporate  profit  or  income." 
If  hereafter  the  plaintiff  in  error  shall  in- 
sist upon  a  trial  before  a  jury,  and  tbe 
evidence  adduced  at  the  trial  shall  turn 
out  to  be  materially  different  from  the 
facts  as  they  appear  in  this  record,  we 
would  not,  if  the  case  should  again  come 
before  us,  hold  the  present  plaintiff  in  error 
bound  by  the  above  Intimation,  but 
would  allow  the  case  to  be  reargued  upon 
tbe  new  state  of  facts,  or  by  throwing 
more  light  upon  those  now  in  the  record., 
We  will  not  deal  with  the  cross-bill  of  ex- 
ceptions filed  by  the  defendant  in  error 
further  than  we  have  done  in  the  above 
intimation,  as  it  does  not  except  to  the 
Judgment  of  tbe  court,  bnt  to  the  reason- 
ing by  which  the  court  reached  it  conclu- 
sion ;  and,  besides,  the  same  question  as 
to  tbe  granting  of  a  temporary  Injunction 
will  not  again  arise  In  tbe  conrt  bdow. 

Judgment  affirmed. 
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SBBRBIUli  et  al.  V.  GONNOB. 

(ISupreiM  Court  cf  North  CaroUna.    Deo.  39, 
1890.) 

WxsTS — Dahagbs. 
The  gtrtn?  of  treble  damages  In  case  of 
waste  is  diMvetionary  with  the  coart,  tmderCode 
N.  C.  I  028,  prorlding  that  "the  court  may  ^70 
)ndgment  for  thrice  uie  amount  of  damages  as- 
sessed by  the  joiy,  and  that  the  plaintiff  recover 
the  place  wasted,  11  the  said  damages  shall  not 
be  paid  on  or  before  a  day  to  be  named  in  the 
Judgment " 

This  was  a  civil  action,  tried  attbe  Sep- 
tember terra,  1890,  oi  the  superior  conrt 
ot  Lincoln  county  before  Buown,  J.  Tbe 
action  was  broaght  by  the  plaintiffs,  re- 
versioners, asainst  the  defendant,  tenant 
in  dower.  Tbe  issnes  and  responses  of  tbe 
Jury  were  as  follows:  "(l)  Has  the  defend- 
ant neslij^ently  and  wrongfully  wasted 
and  damaged  tbe  lands  and  property  de- 
scribed In  complaint?  Answer.  Tes.  (2) 
If  so,  what  are  the  plaintiffs  entitled  to 
recover?  A.  f  1,800,  divided  as  follows: 
T.  F.  Connor,  fl44  8/18;  Etta  Sherrill, 
fl44  8A8;  Cbarlle  B.  Ramsoy,  fl44  8/18; 
Annie  V.  Ivey,  t577  14/18;  Lucy  Avery, 
f21612A8;  James  M.  Ivey,  f 72  4718.  Mo- 
tion by  plaintiffs  for  judgment  for  treble 
damages,  made  after  verdict  of  Jury  Is  ren- 
dered and  after  defendant's  motion  for  new 
trial  was  refused.  Tbe  motion  of  tbe 
plaintiffs  is  denied;  tbe  court  being  of 
opinion  that  It  is  a  matter  of  discretion. " 

Batcbelor  A  Derereux,  for  appellants. 
W.  A.  Boke,  for  respondent.  * 

Atkry,  J.  Tbe  appeal  of  tbe  plaintiffs 
raises  but  a  slnglu  question  for  our  consid- 
eration. It  is  provided  by  statute  (the 
Code,  S  839)  that  "in  all  cases  of  waste, 
when  Judgment  shall  bo  against  the  de- 
fendant, the  court  may  give  Judgment  fur 
thrice  the  amount  of  tbe  damages  assessed 
by  tbe  Jury,  and  also  that  tbe  plaintiff  re- 
cover tbe  place  wasted.  If  tbe  said  dam- 
ages shall  not  be  paid  on  or  bi^ore  a  day 
to  be  named  in  the  Judgment. "  This  sec- 
tion Is  substantially  the  same  as  the  law 
In  force  before  the  enactment  of  tbe  Code, 
(Rev.  Code, c.  110,  S  8;  Rev.  St.  c.  119,  68,) 
except  two  important  changes.  The 
word  "may"  has  been  substituted  for 
"shall"  in  tbe  old  statute  of  Qloncester, 
and  by  a  qualification  added toltthejudg- 
ment  lor  tbe  place  wasted  must  be  condi- 
tional, and  can  take  effect  only  upon  the 
failure  ot  tbe  defendant  to  pay  the  actual 
damages  assessed  before  a  day  certain ;  so 
that  it  is  left  within  tbe  sound  discretion 
of  the  judgre  who  tries  the  action  to  de- 
termine wbetber  be  will  give  treble  or 
single  damages,  as  well  as  to  fix  a  day  alt- 
er which  a  writ  of  possession  may  issue 
(or  tbe  place  wasted,  If  tbe  damage  al- 
lowed shall  not  have  been  meantime  act- 
ually paid.  Theold  statute  was  manUest- 
ly  amended  when  tbe  Code  was  enacted,  for 
the  purpose  of  vesting  a  discretionary 
power  in  the  court  In  reference  to  the 
amount  of  tbe  Judgment  and  tu  fixing  tbe 
time  fur  fortelture  of  the  place  wasted  on 
failure  to  pay  the  amount  recovered. 
Counsel  contended  on  tbe  argument  that 
this  Is  a  case  In  which  the  court  should 
construe  the  word  "may  "In  the  statute 
as  Intended  by  the  legislature  to  mean 


"sban."  It  would  very  obviously  be  not 
only  Judicial  legislation,  but  a  repeal  of  a 
law  passed  by  the  general  assembly  In 
1883,  were  we,  by  tbe  construction  Insisted 
on,  tu  strike  out  tbe  amendment,  and  re- 
store tbe  provision  of  tbe  old  statute  of 
Gloucester  as  to  the  amount  of  damage 
for  which  Judgment  must  be  given.  Even 
in  England,  tbe  courts  have  never  gone  so 
far  in  the  liberal  construction  of  statutes. 
Pabkb,  B.,  In  Jones  v.  Harrison,  6  Exch. 
8S2.  Where  the  leglslatureexpresses  its  In- 
tent In  unequivocal  terms,  ttaecoarts  must 
give  effect  to  It  by  interpretatloo,  with- 
out regard  to  other  rules  of  constroctioD. 
Bank  v.  Hale,  69  N.  Y.  63;  Cbepin  v. 
Crusen,  81  Wis.  209;  State  v.  Eaves.  106 
N.  C.  752, 11  S.  E.  Rep.  870.  It  was  not  er- 
ror in  the  Judge  below  to  exercise  bis  dis- 
cretion as  to  giving  Judgment  for  single  or 
treble  damages.    No  error. 


Sherrill  et  «i.  T.  Connor. 

(Supreme  Court  of  North  Carolina.    Dea  S9L 
1680.) 

PxBMisaivs  Wasts— LuaTATiOH  or  AonomL 
L.  A  tenant  In  dower  is  not  liable  for  pennis- 
slve  waste  of  large  bams  and  oatbnildlngs  built 
before  the  war  to  meet  the  needs  of  a  plantation 
cultivated  by  slaves,  unless  the  bnlldiiiss  are 
such  as  a  prudent  owner  of  the  fee  woold  have 
kept  up  in  order  to  prevent  permanent  injury  to 
the  inheritance. 

2.  The  statute  of  limitations  runs  against  lia- 
bility for  permissive  waste,  though  it  is  oonUnn- 
ous  In  its  character;  and  the  tenant  in  dower  is 
liable  for  such  waste  only  as  has  been  suffered 
during  the  three  years  before  tbe  bringing  of  tbs 
action. 

8.  Permissive  waste  since  the  dower  was  first 
assigned  may  be  set  off  against  the  valne  of  per- 
manent improvements  made  by  the  tenant  in 
dower. 

This  was  a  civil  action,  tried  at  tbe  Sep- 
tember term,  1890,  ot  tbe  superior  court  ot 
Lincoln  county,  before  Brown,  J.  The 
complaint  Is  as  follows: 

"Plaintiffs  above  named,  complaining 
of  tbe  defendant,  allege:  (1)  That  Henry 
W.  Connor,  late  a  resident  of  said  county 
ot  Lincoln,  died  In  said  county  intestate 
on  tbe  16tb  day  ot  January,  1866,  leaving 
tbe  defendant,  Mary  L.  Connor,  his  widow, 
and  seised  and  possessed  ot  a  large  amount 
of  real  estate,  of  which  the  followng  de- 
scribed land  was  duly  allotted  ond  set 
apart  to  said  defendant,  bis  widow,  on 
her  dower,  to-wit:  Tbe 'homestead  tract. 
Including  the  tract  In  the  forks  ot  tbe 
road,  containing  five  hundred  and  sixteen 
(516)  acres,  homestead  five  hundred  and 
fifty-six  (556)  acres.  In  all  ten  hundred  and 
.  seventy-two  acres.  Included  In  tbe  deeds 
made  to  said  H.  W.  Connor,  lying  and  be- 
ing in  the  said  county  ot  Lincoln,  on  tbe 
west  side  of  tbe  Catawba  river,  valued  at 
twenty-five  thousand  (f25,000)  dollars,'— 
said  tracts  of  land  situated  Immedlatrly 
near  Seattle's  Ford,  In  said  county,  and 
known  as  tbe  'H.  W.Connor  Home  Place.' 
and  upon  which  he  lived  at  the  time  of  bis 
death,  now  adjoins  lands  of  Fannie  Bur- 
ton, other  lands  ot  the  defendant,  lands  ot 
Isaac  Lowe,  deceased  and  others,  and  up- 
on which  defendant  now  Uvea.  (2)  That 
In  tbe  year  1866  tbe  defendant  entered  up- 
on and  was  possessed  of  said  land  above 
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describee]  as  her  dower,  and  is  still  in  pos- 
sctMlon  thereof  assucb.  (8)  That  said  H. 
W.  Cunnor,  at  the  time  of  his  death,  left 
liim  Burvlvins,  as  his  only  heirs  at  law, 
hlH  son,  Henry  W.  Connor,  Jr.,  who  was 
entitled  to  one-third  {%)  part  of  his  real  e8« 
tate  aforesaid;  and  his  dauKhter,  plaintiff 
Annie  V.  Ivey,  who  was  entitled  to,  and 
still  is  the  owner  of,  one<third  (%)  part  of 
said  real  estate;  and  bis  three  (3)  grand- 
children,  to-wlt,  plaintiffs  T.  F.  Connor, 
Etta  Connor,  ( who  has  since  intermarried 
with  W.  L.  Uherrill,  plaintiff)  and  Cbariie 
£.  Coanor,  (who  has  since  Intermarried 
with  plaintiff  W.  B.  Ramsey.)  who,  eacb, 
were  then  and  still  are  entitled  to  and  the 
owners  of  one-ninth  (1/0)  part  of  the  real 
estate  aforesaid.  (4)  That  said  Henry  W. 
Connor,  Jr.,  afterwards,  to-wit,  on  the 
ITtli  day  of  March.  li{73,  died,  having  Bnt 
niadeand  pabllshed  liis  lost  will  and  testa- 
ment, wliicb  was  duly  proven  and  admit- 
ted to  probate  In  the  proper  court,  and  by 
which  he  devised  alibis  interest  in  thesaid 
land  hereinbefore  described  to  plaintiff  A. 
V.  1  vey  and  ber  two  children,  to-wit, Lucy, 
now  tbe  wife  of  plalntifl  E.  R.  Avei^,  and 
Jennie  Johnston  Ivey,  equally,  one-third 
iH)  to  each.  (5)  That  said  Jennie  John- 
stun  Ivey,  on  22d  of  September,  1876,  died 
intestate,  leaving  plaintiffs  Lacy  Avery 
and  James  M.  Ivey  her  only  heirs  at  law. 
(6)  That  said  plaintiff  James  M.  Ivey  is  a 
minor,  and  plaintiff  A.  V.  Ivey  is  bis  guard- 
Ian.  (7)  That  thesaid  plaintiffs  were,  atthe 
times  hereinbefore  mentioned,  and  at  the 
times  otthe  committing  tbe  grievances  and 
damages  lierelnafter  mentioned,  and  still 
are.  the  reversioners  in  interest,  as  berein- 
before  stated,  of  the  dower  land  hereint>e- 
fore  descrilied.  (8)  That,  as  the  plaintiffs 
are  Informed  and  believe,  tbe  defendant 
Mary  L.  Connor  wrongfully,  and  with  in- 
tent to  injure  the  plain  tllfs  in  their  said  re- 
versionary Interests  in  said  land,  and  with- 
oat  nutliorit.v,  began  a  short  time  after 
she  took  possession  of  said  land  as  her 
duwer,  and  has  continued  to  the  present 
time,  to  cut  and  destroy  the  timber  and 
W004I  growing  thereon,  and  bascnt  and 
destroyed,  bnmed  and  wanted,  large 
amounts  of  said  original  timber  and  wood- 
land at  various  parts  of  tbe  plantation 
wliich  was  not  needed  for  repairs  or  tire- 
wocmI,  and  thereby  destroyed  about  three 
hundred  acres  of  valuable  timber  and 
wood  land,  to  tbe  great  damage  of  plain- 
tilTn.  (9)  That,  as  plaintiffs  are  informed 
and  believe,  at  the  time  defendant  took 
possession  of  said  land  as  her  dower,  as 
aforesaid,  there  was  situated  npon  said 
land  a  valuable dwelling-houBe,  the  fdmily 
mansion,  and  which  was  then  worth  about 
six  thousand  dollars,  or  more,  and  whirh 
was  then  in  pertectly  good  condition  and 
repair,  and  that  tbe  said  defendant  has 
ncf^ligentlj'nnd  wrongfully  and  malicioas- 
ly  jiermitted  tbe  same  to  decay,  and  be- 
come ruinons  and  damaged,  lor  want  of 
proper  and  needful  attention  and  repairs, 
luid  that  she  has  wrongfully  broken  and 
caiiRO<l  to  be  broken  and  torn  away  the 
plnstcring  in  some  of  the  rooms,  and  used 
the  same  as  depositories  in  which  to  hang 
licr  meat,  store  grain,  and  other  improper 
puri>osGS,  by  wliich  tbe  same  have  been 
greatly  damaged,  and  that  she  has  also 


used  part  of  said  dwelling-bouse  as  a 
stable  at  times,  and  as  shelter  l0r  cattle 
and  hogs,  and  has  permitted  cattle  and 
hogs  to  be  Inside  thereof,  and  thereby, 
and  by  her  other  negligence  tn  care  of  said 
house,  and  other  poMtlve  damage  which 
she  has  done  or  canacd  to  be  done  thereto, 
tbe  same  baa  been  greatly  and  permanent- 
ly damaged,  and  rendered  at  the  time  of 
the  commencement  of  this  action  almost 
minoas  and  valueless.  (10)  That,  as 
plaintiffs  are  informed  and  believe,  at  the 
time  the  defendant  took  possession  of  said 
land,  as  aforesaid,  there  were  good  out- 
bouses  and  fences  and  shade  trees  thereon 
and  around  said  dwelling-hoase,  and  that 
tbe  defendant  has  wrongfully  and  negli- 
gently permitted  the  same  to  be  wasted 
and  destroyed,  and  has  wasted  and  de- 
stroyed the  same,  and  carried  away  and 
sold,  or  otherwise  disposed  of,  brick  from 
someof  thecblmneys,  and  that  the  value  of 
said  plantation  Is  thereby  greatly  reduced, 
and  the  plaintiffs  thereby  greatly  damaged 
in  their  reversionary  interest.  (11)  That, 
as  plaintiffs  arm  informed  and  believe,  tbe 
said  plantation,  at  the  time  the  defendant 
became  possessed  thereof,  as  aforesaid,  as 
her  dower,  was  in  good  condition  and  re- . 
pair,  was  very  valuable,  and  was  esti- 
mated by  the  Jury  who  allotted  it  to  her 
asdower  and  was  reasonably  worth  twen- 
ty-five thousand  dollars,  and  that  th«  de- 
fendant has  BO  negligently  and  wrongfully 
wasted  and  damaged  the  same,  and  i)er- 
mitted  the  same  to  become  wasted  and 
damaged,  as  hereinbefore  alleged,  and  by 
entting  and  destroying  andcarryingaway 
valuable  timber  growing  thereon,  and  by 
falling  and  neglecting  to  provide  proper 
ditches  and  drainage  of  said  land,  and  by 
her  negligent  and  Improper  mode  of  culti- 
vating tbe  save,  and  by  permitting  and 
direrting  clearing  original  timbered  land 
wblch  wasnot  needed  for  cultivation,  and 
by  negligently,  and  wrongfully  damaging 
and  destroying  and  permitting  to  be  dam- 
aged and  destroyed  tbe  dwellinc-house, 
outhouses,  and  fences  situated  thereon, 
and  by  ber  negligent  and  willful  failure  to 
use  the  said  plantation  In  a  propor  and 
prudent  manner,  the  same  has  been  there- 
by greatly  and  permanently  injnred,  and 
the  reversionary  Interests  otplaintitfs  there- 
in greatly  and  seriously  damaged  and 
reduced  in  value.  (12)  That,  as  plaintitIM 
are  Informed  and  l>elieve,  tbe  grievances 
and  dsmages  hereinbefore  complained  of 
bave  been  permitted  and  done  by  the  de- 
fendant prior  to  the  institution  of  this  ac- 
tion, and  that  tbe  plaintiffs,  the  reversion- 
ers, have  been  thereby  greatly  damaged, 
and  to  the  amount  of  ten  thousand  dol- 
lars; wherefore  plaintiffs  pray  Judgment 
against  the  defendant— Frrat,  for  thrice 
tbe  amount  of  said  damages  hereinbefore 
alleged,  and  that  said  plaintiffs  recover 
tbe  place  wasted,  to- wit,  the  plantation 
hereinbefore  described,  if  tbe  said  Judg- 
ment shall  not  be  paid  on  or  before  a 
short  day,  to  be  fixed  by  the  court;  see- 
ond,  for  tbe  costs  of  this  action,  to  be 
taxed  by  the  clerk ;  third,  and  for  such 
other  and  further  relief  as  they  may  be 
entitled  to  in  the  premises. " 

Answer:  "(7)  As  to  the  seventh  para- 
graph of  tlie  complaint,  tbe  defendant  an- 
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swere  that  it  la  trne.  as  she  le  informed 
and  bellAvea,  tbat  the  plain  tiffs  In  this  ac- 
tion are  tne  owners,  in  reversion,  of  theland 
which  she  now  possesses  for  life  as  dower; 
but  as  it  is  not  specifically  set  forth  in  said 
paragraph  when  the  plaintiffs,  respective- 
ly, became  entitled  to  the  reversion,  or 
when  and  where  the  alleged  acts  of  waste 
and  damages  occurred,  or  which  of  the 
plaintiffs  sustained  injury  and  damage, 
and  wheu.the  defendant  cannot  admit  the 
other  allegation  of  the  complaint  in  that 
paragraph  set  forth.  (8)  As  to  the  eighth 
paragraph  of  the  complaint,  the  defendant 
answers  and  says:  That  It  is  otterly  nn- 
trne  tbat  she  ever  willfally,  or  with  intent 
to  injure  the  plaintiffs  in  their  reversionary 
interest,  or,  as  she  believes,  nnlawtally, 
committed  any  of  the  waste  and  damage 
therein  set  forth;  and  alleges  that  it  is 
true  that,  since  the  defendant  became  pos- 
sessed of  said  land  as  her  dower,  she  has, 
as  the  exigencies  of  the  farm  required,  cut 
and  cleared  a  part  of  the  woodland  on 
said  farm.  In  all,  as  she  believes,  not  ex- 
ceeding 126  or  150  acres  in  the  twenty-three 
years  since  dower  was  assigned  her,  that 
there  are  yet  over  three  hundred  acres  of 
virgin  and  good  timbered  land  untouched 
upon  the  premises,  and  ample  for  all  the 
needs  of  the  reversioners.  She  denies  that, 
in  cutting,  she  burned,  destroyed,  and 
wasted  the  timber,  or  otherwise  cut  and 
used  the  same  than  as  she  believed  she  had  a 
right  to  do,  or  as  the  necessities  of  pru- 
dent farming  authorized  her  to  cut  and 
use  it:  tbat  her  purpose  ever  was  to  make 
the  land  more  Talnable,  both  to  herself 
and  the  reversioners,  and  not  less  valua- 
ble. Further  answering  this  paragraph 
of  the  complaint,  the  defendant  says  that 
her  husband,  for  several  years  immediate- 
ly preceding  his  death,  was  an  invalid, 
and  mostly  helpless,  from  infirmities  of 
body  and  mind ;  indeed,  for  a  considerable 
length  of  time  preceding  his  .death  be  was 
imbecile,  and  wholly  unfit  fur  any  busi- 
ness, and  bad  to  be  watched  and  waited 
on  like  a  child.  That  he  owned  a  large 
property  in  lands  in  both  Lincoln  and  Ca- 
tawba counties,  and  up  to  emancipation 
owned  a  large  number  of  slaves,  who 
were  located  upon  Ills  farms,  and  daring 
the  war,  and  nearly  up  to  bis  death,  were 
under  no  discipline  or  control,  and  snlTered 
said  farms,  including  her  dower  land,  to 
go  down  to  a  low,  unproductive,  and  ruin- 
ous condition,  in  which  condition  the 
lands  and  buildings  were  at  the  death  of 
Mr.  Connor,  and  where  dower  was  after- 
wards assigned  to  this  defendant.  That, 
when  she  took  possession,  fences  had  to 
be  built  and  repaired,  the  grown-up 
swampy  bottoms  had  to  be  ditched  and 
drained,  houses  built  for  tenants,  and  re- 
pairs made;  all  requiring  much  timber 
for  rails  and  lumber.  That  all  the  timber 
and  wood  cut  upon  the  premises  was  used 
tor  the  foregoing  purposes  and  for  fire- 
wood, and  none  was  hauled  off  the  prem- 
ises, but  consumed  thereon ;  and  even  the 
ashes  of  the  new  grounds  were  utilised  in 
making  compost  and  manures  for  Improv- 
ing the  land,  and  bringing  it  into  a  better 
state  of  cultivation,  fur  the  benefit  of  her- 
self and  also  the  reversioners;  and  such 
use  of  the  timber  cut,  ebe  avers,  did  im- 


prove the  lands  for  the  advantage  of  said 
reversioners,  as  she  fully  believeit.  She 
further  avers  that  not  more  of  said  large 
body  of  land  was  cleared  than  was  pro- 
portioned to  the  whole  body  and  needed 
in  good  husbandry,  and  that,  as  she 
thinks,  she  neither  intended  nor  did  com- 
mit waste  in  clearing  said  land,  and  bring- 
ing it  into  cultivation.  That  she  has  made 
no  profit  thereby  not  common  to  herself 
and  the  reverslonera,  as  the  dower  land 
now  is  in  a  better  state  for  present  and 
fntnre  cultivation  than  when  she  took 
possession,  and,  as  a  farm,  is  worth  more 
than  it  was  at  the  death  of  Mr.  Counor, 
notwithstanding  the  general  depreciation 
in  land  since  then.  She  further  arerB  and 
shows,  as  an  evidence  of  her  purpose  to  im- 
prove the  permanent  value  of  the  dower 
land  for  the  benefit  of  the  revisioners,  that 
she  has  cut  one  canal  or  ditch,  about 
eight  feet  wide  and  four  feet  deep,  about 
one  mile  in  length,  and  at  a  cost  of  aeTerai 
hundred  dollars,  through  a  large  body  of 
marshy  and  hitherto  unproductive  bottom 
laud,  and  also  several  side  ditches  of  con- 
siderable cost ;  thereby  draining  and  fit- 
ting for  good  production  a  large  body  of 
land,  and  which  adds  considerably  to  the 
value  of  the  fee-simple  In  said  dower  land. 
She  farther  states  that  at  the  time  of  her 
husband's  death  his  slaves  had  Just  been 
treed,  and  were  leaving  the  place,  and  it 
became  necessary  to  adopt  measares  to 
procure  white  labor  to  cultivate  said 
lands.  That,  to  do  so,  saitable  habita- 
tions for  them  and  families  had  to  be  erect- 
ed upon  the  lands.  She  therefore,  at  great 
expense,  caused  to  be  ballt,  from  tdme  to 
time,  nine  good  dweHlng-houses,  all  of 
good  material,  shingle  covered,  and  with 
good  brick  and  rock  chimneys.  Tbat  these 
houses  were  necessary  for  her  to  derive 
the  benefit  of  her  dower  Interest  Intended 
for  her,  and  cost  twelve  or  fifteen  hondred 
dollars,  and  greatly  add  to  the  valae  of 
the  reversion  In  siud  lands,  belnj;  perma- 
nent in  their  charactw,  and  will  be  neces- 
sary for  the  reversioners.  8o  far  from 
needlessly  cutting  down  the  timber,  this 
defendant  says  that  she  made  it  ber  rule, 
first,  to  cut  up  and  use  all  dead  timber, 
trees  blown  down  by  storms,  and  brukeo 
limbs,  before  resorting  to  any  virgin 
growth,  and  she  utilised  all  bmsh-w<x>d 
by  burning,  and  using  the  ashes,  with 
other  litter,  in  making  compost  and  fer- 
tilisers; and  even  hauled  much  hay,  etc., 
from  her  own  land.  Inherited  from  her  fa- 
ther, to  improve  and  fertilise  the  dower 
land.  She  went  still  farther,  and  used  all 
the  Idcome  derived  from  ber  own  land  to 
the  improvement  of  this,  and  even  spent 
her  yearly  pension  of  twelve  dollars  per 
month  in  the  snccessfal  endeavor  to  bring 
this  old,  worn-out  plantation  into  a  good 
state  of  cultivation,  and  in  the  endeavor 
to  derive  a  support  from  it.  (9)  She  an- 
swers to  the  ninth  paragraph  of  the  com- 
plaint. The  defendant  aamitn  tbat,  at 
ber  occupation,  there  was  a  large  man- 
sion or  dwelliug-hoase  upon  tbe  land, 
though  she  denies  that  it  was  worth  fC- 
000,  or  near  that  snm,  and  she  denies  that 
it  was  in  good,  or  even  tolerable,  repair, 
and  she  denies  tbat  she  permitted  tbe 
same  to  decay  and  become  minons.  or 
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that  she  tore  awajr  the  pla«ter1nK  Id  some 
of  the  rooms,  and  used  tnem  anymore  aft- 
er the  death  of  Mr.  Connor  than  she  did 
before  nee  any  room  as  a  depository  to 
baner  meat  and  store  grain,  and  she  denies 
that  Hbe  nsed  any  part  of  said  dwelUns  as 
stable,  or  shelter  for  cattle  and  bogs. 
Fortber  answering  said  paragraph,  the 
defendant  says  that  the  d^velllng-house 
was  in  a  bad  state  of  repair  before  and  at 
Ma]or  Connor's  death.  That  before  his 
death  a  violent  storm  broke  down  the 
north-west  chimney,  throwing  the  brick 
upon  the  tin  roof,  causing  It  to  crack  and 
give  way  and  leak  badiy,  greatly  Injuring 
the  plastering  of  the  room  below,  and 
caasing  it  to  fall;  the  leakage  being  so 
great  that  Mr.  Connor  had  to  be  removed 
from  this  to  another  room,  where  he  died. 
That  she  never  pulled  down  the  plaster- 
ing from  any  room,  and  where  it  fell  oft  It 
was  caused  by  the  leakage  of  the  roof,  as 
aforesaid.  That  she  urged  Mr.  Connor  to 
have  the  roof  repaired,  and  the  leaks 
stopped,  so  as  to  prevent  further  damage, 
but  she  failed  in  so  doing.  That  about 
the  ead  of  the  war,  Mr.  Connor  being  an 
invalid,  and  this  defendant  also  being  in 
bad  health,  their  meat  and  other  eatables 
could  not  be  protected  from  the  depreda- 
tions of  negroes ;  and  therefore,  tor  pro- 
tection, some  meat  was  put  in  a  room  of 
the  house  during  Mr.  Connor's  life;  but, 
the  room  proving  too  damp  and  wet  from 
the  said  detective  root  and  leakage.  It  was 
taken  out;  nor  was  said  bouse  in  any 
way  impaired  by  keeping  meat  or  other 
substances  In  It.  That  the  house  was 
never  a  good  one.  but  built  with  interior 
material  and  workmanship.  That  when 
she  came  into  possession  she  had  it  re- 
paired and  painted;  and  she  has  again 
and  again  repaired  the  roof,  and  attempt- 
ed to  stop  leaks,  which  seem  to  be  the  re- 
sult of  bad  construction,  and  existed  prior 
to  Mr.  Cr)nnor's  death.  In  regard  to  the 
trees,  some  died,  and  several  were  struck 
and  killed  by  lightning;  and  such  as  these 
only  were  cut  down,  and  none  other  that 
were  green.  Shedenles  that  her  said  house 
has  been  nsed  by  her  as  a  stable.  She  ad- 
mits that  at  times,  when  she  was  sick, 
and  unable  to  go  out  of  doore  and  feed  the 
stock  herself,  she  has  at  times  fed  it 
around  and  near  the  house,  but  never  in- 
jured It  thereby.  That  there  is  joining  the 
bouse,  but  no  part  of  it,  a  shed,  under 
which,  in  bad  weather,  she  sheltered  her 
calves  and  pigs;  but  no  injury  was  done 
to  tbe  house  by  such  usage.  That  said 
dwelling  is  large,  and  has  many  rooms; 
and  the  defendant,  living  alone,  had  no 
use  for  them  all;  and  tbe  tax  to  keep 
them  as  good  as  new,  when  they  are  use- 
less to  her,  would  be  heavy;  and  it  may 
be  that  tbe  house  is,  by  reason  of  its  old 
age  and  non-use,  not  as  good  as  atflrat; 
but  she  believes  that  It,  barring  tbe  decay 
of  age,  is  in  as  good  repair  as  it  was,  if 
not  in  some  respects  better  than,  at  the 
death  of  Mr.  Connor.  That,  of  the  out- 
buildings near  tbe  bouse,  one  has  fallen, 
but  she  has  built  In  its  place  a  b<>tter  one. 
That  since  slavery  has  been  abolished  a 
different  class  of  houses  is  required,  which 
she  has  erected;  and  tbe  negro  huts  are 
no  longer  of  any  value  to  tbe  Inheritance. 


So,  in  regard  to  fences,  although  tbe  no- 
fence  law  is  now  in  force  in  her  torwnship. 
yet  she  avers  that  she  has  better  and 
more  fencing  than  was  on  the  place  when 
she  took  poBsession ;  there  bdng  now  five 
rails  to  one  then,  as  she  believes.  (10)  In 
answer  to  tbe  tenth  paragraph  of  the 
complaint.  In  addition  towhat  she  bus  al- 
ready answered  in  the  ninth  paragraph, 
she  says,  denying  the  said  allegations, 
that  neither  tbe  dwelling  nor  outhouses 
were  In  good  condition  when  she  took 
possession,  nor  has  she  negligently  per- 
mltted  the  same  to  be  wasted  or  de- 
stroyed, nor  has  she  Injured  the  Shade- 
trees  or  destroyed  the  fences,  nor  has  she 
disposed  of  the  brick  from  some  of  the 
chimneys;  on  the  contrary,  she  has  pur- 
chased large  quantities  of  bricks,  and 
built  many  more  chimneys  upon  the  prem- 
ises, and  in  many  ways  greatly  Improved 
the  value  thereof.  (11 )  In  answer  to  the 
eleventh  paragraph  of  the  complaint,  this 
defendant  denies  the  allegation  thereof, 
and  says  that  the  plantation,  at  the  time 
she  took  possession,  was  not  in  good  con- 
dition and  repair,  but  is  now  in  better 
condition  and  repair  than  it  was  then, 
whlcb  has  been  accomplished  at  her  own 
cost,  and  out  of  means  of  her  own,  not 
out  of  thelucome  of  thedower  land,  for 
tbe  most  part.  That,  whatever  estimate 
the  jury  put  upon  the  land  in  assigning 
dower,  tbe  plantation  is,  comparatively, 
worth  more  now  than  it  was  then,  and 
is  in  a  better  state  for  cultivation,  by  rea- 
son of  more  and  better  ditching  and  drain- 
age, and  by  reason  of  the  continued  ap- 
plication of  manures  and  fertillsera,  the 
erection  of  good  tenant  and  other  houses 
required  by  good  husbandry.  (12)  The 
allegations  of  the  twelfth  paragraph  of 
the  complaint  are  denied,  and  the  defend- 
ant avers  that  the  reversioners  have  not 
been  injured  or  damaged  by  any  failure  of 
duty  and  obligation  on  her  part. " 

Counter-claim:  "For  a  further  defense 
and  counter-claim  against  the  plaintiffs, 
the  defendant    seta  forth   and    alleges: 

(1)  That  she  is  entitled  to  compensation 
for  the  building  of  nine  good  tenement 
bouses  upon  the  premises,  and  that 
twelve  hundred  dollam  is  a  reasonable 
compensation  therefor;  tbe  same  being 
necessary  and  proper  tor  the  prudent 
operation  of  said  farm,  and  beneficial  to 
that  extent  to  the  plaintiff  raveraloners. 

(2)  For  a  long  ditch,  one  mile  in  extent, 
and  several  entered  ditches,  running  into 
the  same,  draining  the  lands,  and  enhanc- 
ing their  value  to  the  reversioners,  and  of 
the  value  of  four  hundred  dollars.  (8) 
For  the  improvement  of  the  body  of  the 
land  by  the  purehase,  manufacture,  and 
application  of  tertilicera;  thereby  enhauc- 
ing  tbe  value  of  tbe  land  to  the  reveraion- 
ere  to  tbe  amount  of  five  hundred  dollara 
or  more.  (4)  For  other  improvements 
and  benefits  to  the  land,  for  the  benefit  of 
the  reverelonera,  as  fully  set  forth  in  sec- 
tions 8,  9, 10,  and  11  of  the  answer,  to  the 
value  of  one  hundred  doUara.  Wherefore, 
she  demands  Judgment  for  twenty-two 
hundred  dollare,  and  such  further  and 
otber  relief  as  to  Justice  and  equity  may 
appertain. " 

Statute  of  limitations:  "For  further  d». 
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fense,  the  defendant  pleads  in  bar  of  the 
action  the  three-yearfi  statute  of  limita- 
tion barring  action  for  damage.  Said 
statute  is  pleaded  in  bar  against  earli 
and  every  of  tlie  plaintiffs,  and  atrainst 
them  as  stilng  Jointly.  She  also  pleads 
the  benefit  of  the  seven-years  statute  and 
the  ten-years  statute. 

"Having  fully  an wered  the  complaint, 
the  defendant  praysto  be  hence  dismissed, 
with  her  costs  of  action. " 

Keply :  "  Plaintiffs,  replying  to  the  coun- 
terclaim set  up  in  defendant's  answer, 
say:  (1)  That,  as  plaintiffs  are  informed 
and  believe,  paragraph  No.  1  of  eaiid  coun- 
ter-claim is  not  true:  (2)  that,  as  plain- 
tiffs  are  inform  ad  and  believe,  paragraph 
No.  2  of  said  counter-claim  is  not  trne; 
(S)  that,  as  plaintiffs  are  informed  and  be- 
lieve, paragraph  No.  8  of  said  counter- 
claim Is  not  true;  (4)  that,  as  plaintiBs 
are  informed  and  believe,  paragraph  No. 
4  uf  said  counter-claim  is  not  true.  Fur- 
ther replying,  platntitfs  aver,  to-wit,  that 
the  defendant  Is  tenant  in  dow^er  of  the 
land  described  in  the  complaint,  and  plain- 
tiffs are  the  owners  thereof  In  reversion, 
and  that  the  alleged  improvements,  for 
the  value  of  which  compensation  is 
claimed  in  said  counter-claim,  as  alleged 
therein,  were  put  upon  said  land  dnrtngthe 
tenancy  in  dower.  Wherefore  plaintiffs 
pray  that  said  counteiMtlaim  may  be  dis- 
missed, at  defendant's  costs. 

Issues  and  responses  of  Jury:  "(1)  Has 
the  defendant  negligently  and  wrongfully 
wasted  and  damaged  the  lands  and  prop- 
erty described  in  complaint?  Answer. 
Yes.  (2)  If  so,  what  are  the  plaintiffs  en- 
titled to  recover?  A.  f  1,800,  divided  as 
follows:  T.  F.  Connor,  fl44  S-IS;  Etta 
SherriU,  fl44  8-18;  Charlie  E.  Ramsey, 
fl44  8-18;  Annie  V.  Ivey,  $677  14-18;  Lucy 
Avery,  f216  12-18;  James  M.  Ivey,  f72 
4-18." 

Motion  for  new  trial  by  defendant;  mo- 
tion denied ;  appeal  to  supreme  court  from 
Judgment  rendered. 

The  defendant  proposed  to  prove  by  D. 
A.  Lowe,  who  was  the  surveyor  with  the 
jury  at  the  time  the  dower  was  assigned, 
in  1866,  that  the  members  of  the  Jury  de- 
clared at  the  time  that  the  then  valuation 
was  too  high,  and  also  ttielr  declarations 
as  to  the  reasons  for  fixing  the  value 
higher  than  it  really  was.  The  defend- 
ant's counsel  contended  that  this  evidence 
was  competent  to  rebut  the  allegation 
in  the  complaint  In  reference  to  said  allot- 
ment of  dower.  Objection  sustained.  Ex- 
ceptions by  defendant.  There  was  no 
record  of  said  assigilment  offered  in  evi- 
dence, nor  were  the  pleadings  put  in  evi- 
dence, nor  any  other  evidence  admjtted 
or  offered,  except  that  herewith  sent. 
Defendant  also  excepted  to  the  charge  of 
the  court:  (1)  To  the  charge  that  the  de- 
fendant was  responsible  for  any  permis- 
sive waste,  (see  charge;)  (2)  to  that  part 
relating  to  the  statute  of  limitations  ap- 
plicable to  permissive  waste,  (see  charge;) 
(8)  to  that  portion  of  the  charge  which 
permitted  the  Jury  to  assess  damages  for 
waste  beyond  three  years  before  action 
brought,  as  a  set-oS  to  improvements 
claimed  by  defendant,  (see  charge.)  Ver- 
dict for  plaintiff.   Bule  for  new  trial.    The 


defendant    assigned    errors    hereinbefore 
set  out. 

.Judge's  charge:  The  court,  after  ex- 
plaining the  cause  of  action  and  relation 
of  parties  to  the  case,  and  reciting  and  re- 
capitulating the  evidence,  charged  as  fol- 
lows :  "  Waste  Is  defined  to  be  *  a  spoiling, 
destroying  of  the  estate  with  respect  to 
buildings,  wood,  or  soil,  to  the  lasting  in- 
Jury  of  the  inheritance;  but  no  damage 
resulting  from  the  act  of  God  or  from 
public  enemies,  or  from  the  reversioners, 
who  own  the  inheritance,  is  waste.' 
There  are  two  kinds  of  waste,— voluntary 
waste  and  permissive  waste.  Volnotary 
waste  is  that  which  results  from  actual 
commission;  such  as  unlawfully  fdling 
timber,  defacing  buildings  and  Injarioiisly 
changing  the  course  of  husbandry,  to  the 
damage  of  the  Inheritance.  In  order  to 
chargfe  the  defendant  in  this  case  witli 
voluntary  waste,  the  evidence  moat  show 
some  wrongful  act  of  commission  on  her 
part,  to  the  lasting  injury  of  the  inherit- 
ance. Permissive  waste  is  that  which  re- 
sults from  omission  and  negligence  on  the 
part  of  the  dowress  in  suffering  buildings 
and  other  improvements  to  go  to  decay. 
While  the  question  of  a  widow's  liability 
for  permissive  waste  appears  not  yet  to 
have  been  settled  by  our  highest  courts, 
yet  the  court  charges  you  that  a  widow 
may  be  charged  with  both  voluntary  and 
permissive  waste  in  respect  to  the  lands 
and  premises  whereof  she  is  endowed. 
The  plaintiffs  admitted  to  be  the  owners 
of  the  inheritance  subject  to  defendant's 
dower  upon  the  land  described  in  tbecom- 
plaint,  charge  that  this  defendant  bas 
been  guilty  of  both  voluntary  and  permis- 
sive waste.  Thedefendant  denies  thatslie 
bas  been  guilty  of  either.  The  specific  act 
of  voluntary  waste  alleged  against  the 
defendant  consists  in  nnnecesaartly  and 
Improperly  destroying  and  cuttiUK  down 
tlmk>er  trees,  and  in  using  the  reeidence- 
house  for  injurious  and  improper  pur- 
poses; such  as  storing  meat,  keeping 
hogs  in  it,  and  the  like.  [Here  the  court 
recited  the  evidence  of  plaintiffs  and  de- 
fendant tending  to  prove  or  disprove  this 
allegation.]  The  acts  of  permissive  waste 
alleged  by  plaintiffs  consist  In  permitting 
the  fences  around  the  yard,  the  large 
bam,  and  stables  to  decay,  the  rouf  of  the 
barn  to  fall  in,  the  outhouses  to  decay, 
the  roof  of  the  residence-bouse  to  become 
rotten  so  as  to  seriously  damage  the  resi- 
dence, and  the  plastering  on  the  walls  to 
fall  down,  the  windows  and  lights  to  be- 
come destroyed,  and  the  porches  to  Ite- 
come  rotten  and  dilapidated.  All  ol  this  is 
denied  by  the  defendant.  Now,  as  to  cut- 
ting down  timber  trees  and  clearing  land: 
The  cutting  down  of  timber  and  dfearing 
land  is  not  waste  in  this  state,  unless 
thereby  a  lasting  damage  is  dona  to  tlie 
Inheritance, and  deterioratesits value;  nor 
Is  the  turning  out  of  exhausted  land  to 
rest  and  recuperate,  waste.  Therefore,  If, 
in  your  opinion,  the  cutting  down  of  tlie 
timber  which  the  plantllfti  claim,  and  have 
offered  evidence  to  prove,  that  the  defend- 
ant bad  cut,  did  not  Inflict  lastingdaraage 
to  the  inheritance,  and  does  not  deterio- 
rate its  value,  then  that  is  not  an  act  of 
waste  upon  her.    Again:   If  tbe  defend- 
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ant  cat  timber,  and  thereby  Inflicted  last- 
ing damage  to  thelnheritaDce,that  wonld 
8tUl  not  be  waste,  unless  she  bad  more 
cut  down  than  was  necessary  for  the  or- 
dinary enjoyment  of  tbe  land  on  ber  part. 
It,  in  your  opinion,  the  defendant  has  cut 
dovrn  timber  orcleared  land,  whereby  last- 
toff  damage  has  been  Inflicted  on  the  iu- 
heritance,  and,  further  that  such  cutting 
down  or  clearing  was  not  necessary  for 
the  ordinary  enjoyment  of  the  land,  then 
such  acta  on  Iier  part,or  committed  under 
ber  direction,  would  be  waste  In  law,  and 
yoD  should  so  find.   And  It  tbe  jury  should 
bellere  that  the  defendant  did  cut  down 
and  dispose  of  timber  upon  this  land,  or 
destroyed  it,  and  there  was  already  suffi- 
cient cleared  laud  to  permit  her  the  ordi- 
nary use  of  the  dower  land,  and  the  tim- 
ber so  cut  was  valuable,  and  over  and 
above  tbe  quantity  necessary  for  planta- 
tion usee,  (sucbasbnildinghouBeti  thereon, 
fenciug,  making  or  repairing  Implements, 
and  the  lil(e,)  whereby  lasting  damage 
was  inflicted  on  the  inheritance,  then  that 
would  be  waste,  and  you  should  so  dud. 
By  '  ordinary  use,'  I  mean  such  use  of  the 
land  as  is  warranted  by  the  usages  of  pru- 
dent   husbandry.    Again:    It   Is   claimed 
that  defendant  has  been  guilty  of  volun- 
tary   waste  in    respect    to  the  dwelling- 
bouse.    Tbe  widow,  defendant,  had  the 
right   to  use  the  dwelUng-hoiise;  but  she 
must  use  it  in  the  usual  and    ordinary 
way.    If  she  put  it  to  other  improper  uses, 
whereby  It  is  lastingly  damaged,  then  it  is 
waste, — voluntary,  waste.    If  she  nsed  a 
part  of  the  residence-house  to  store  grain, 
hang  meat  in,  and  kept  her  lire  hoirs  In  a 
part  thereof,  as  claimed  by  plaintiff,  and 
sacb  acts  are  contrary  to  ordinary  usages 
to  which  such  dwellings  are  put,  and  last- 
ingly  injured    such   house  thereby,  then 
that  is  voluntary  waste.    Yon    will   go 
over  all  tbe  testimony  upon  this  allega- 
tion, both  for  plaintlfis  and  defendant,  and 
say  whether  or  not  the  defendant  baa  or 
has  not  been  guilty  of  voluntary  waste. 
The  harden  of  proof  to  satisfy  yon  by  a 
preponderance  of  evidence  on  each  issue  is 
on  tbe  plaintiff.  You  will  then  consider  the 
qm-stlnn  of  permissive  waste.    It  is  tl]e 
doty  of  tbe  defendant  to  keep  the  bam 
and   necessary   and    proper    farm-houses 
and   the  re8ldence-hon<^e  In    an  ordinary 
condition,  and  to  repair  them  as  much  as 
Im  consistent  with  and  required  by  the  or- 
dinary usage  and  care  of  such  buildings. 
If  tiie  defendant  sat  by  and   permitted  the 
roofs  of  the  dwelling  to  rot,  the  barn  to 
fall  in,  tbe  outhouses  to  decay,  etc.,  such 
negligence  constitutes  permissive  waste,  if 
thereby  lasting  Injury  is  inflicted  ontha  in- 
beritance.    If  you  find  the  first  issue,  'No,' 
then  yon  need  go  no  further,  and  need  not 
consider  the  second  Issue.    If  you  answer 
the  first  issue,  *  Yes,'  then  you  will  proceed 
to  consider  tlie  second  Issue.    The  defend- 
ant having  pleaded  the  statute  of  limita- 
tions, you  will  remember  what  I  have  to 
aay  in  resftect  to  that,  when  yon  come  to 
cunsider  this  second  Issne  as  to  damages. 
This  action  was  commenced  March  5,1889. 
The  plaintifb  would  bo  entitled,  if  the  Jury 
answer  the  first  issue,  'Yes,'  to  damages 
fur  all  acts  of  voluntary  waste  committed 
by  the  defendant  or  under  her  direction, 
v.l2s.E.no.l2— 88 


since  March  8, 1886;  and  the  rnle  of  dam- 
age would  be  the  money  damage  to  the 
whole  inheritance.  Two  of  these  plaintiffs 
are  under  disabilities,  and  not  within  the 
statute  of  limitations,  to-wit:  Charlie  E. 
Ramsey,  whose  estate  vested  in  1866,  at 
death  of  her  grandfather,  H.  W.  Connor, 
and  who  was  married  as  a  minor,  and 
whose  husband  is  still  living:  and  James 
M.  Ivey,  whose  estate  vested  September 
22. 1876,  and  who  is  still  a  minor.  In  as- 
sessing damages  for  these  two,  yon  can  go 
back  to  the  dates  when  their  estates  vest- 
ed. In  regard  to  permissive  waste,  if  it 
was  continuous  in  its  character,  and  per- 
mitted to  continue,  as  alleged  by  plaintiff, 
up  to  tbe  present  time,  then  no  statute  of 
limitations  would  apply,  aud  the  rule 
would  be  to  ascertain  what  lasting  dam- 
age has  the  inheritance  sustained  by  rea- 
son of  defendant's  failure  to  keep  the  said 
buildings  In  ordinary  repair,  in  accordance 
with  ordinary  usage  and  custom.  In  as- 
sessing damages,  you  will  remember  and 
weigh  aud  consider  the  testimony  offered 
by  defendant,  and  that  offered  by  the 
plaintiffs  in  reply  thereto,  in  respect  to 
permanent  improvements  of  additions  to 
the  value  of -the  Inheritance,  which  the  de- 
fendant claims  to  have  made.  Such  addi- 
tions must  be  permanent  In  their  charac- 
ter, and  add  to  the  value  of  theinherltance. 
The  defendant  claims  that  she  erected  nine 
tenant-bouses,  well  located,  some  years 
since,  and  that  these  add  materially  to  the 
valueof  the  inheritance.  According  to  the 
witnesses,  the  date  when  these  houses 
were  erected  was  more  than  three  years 
before  this  suit  was  brought.  Thedefend- 
ant  claims  they  add  $1,500  to  the  value  of 
the  plantation,  and  the  plaintiffs  contend 
they  are  worth  not  more  than  f700or9800. 
You  will  consider  their  real  value  to  tbe 
inheritance,  and  if  they  are  of  a  permanent 
character.  If  yon  find  they  are  of  perma- 
nent value  to  the  inheritance,  then  you 
may  give  defendant  credit  therefor  in  the 
general  balance;  but  yon  must  go  back 
to  the  beginning,  when  she  tooK  posses- 
sion of  her  dower  estate,  and  offset 
against  this  claim  for  permanent  addition 
and  Improvement  any  damage  she  has 
committed,  which  amounts  to  voluntary 
or  permissive  waste,  since  she  took  pos- 
session of  the  dower  land,  which  was  in 
1886.  Any  waste  she  may  have  commit- 
ted as  far  back  as  1866  must  be  estimated 
and  set  off  against  this  claim  foradditious 
made  to  the  value  of  the  inheritance. 
The  real  and  Important  inquiry  is,  (as  is 
said  by  the  late  chief  Justice,)  has  the  land 
been  abused  during  defendant's  occupancy 
by  a  spoliation  unwarranted  by  usage  of 
prudent  husbandmen  in  respect  to  their 
own  property,  to  the  impairment  of  it  as 
a  whole  in  value?  If  you  shall  find  for 
the  plaintiffs,  yon  will  assess  each  plain- 
tiff's damage  separately,  and  be  governed 
by  the  rules  I  have  laid  down  In  so  do- 
ing." 

The  plaintiffs  offered  testimony  tending 
to  prove  the  material  allegations  con- 
tained in  the  complaint.  Tbe  testimony 
Introduced  by  the  defendant,  and  that  of- 
fered in  rebuttal  by  the  plaintiff,  was  as 
follows : 

David  Cherry:  "Mrs.  Connor  had  creek 
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bottom  ditched  ont,— 25  acres;  ditch  % 
mile  Ions:,  10  teet  wide.  Makes  good  com 
now.  This  work  was  done  18  years  a^o. 
Cat  another  ditch  through  land  on  west. 
Makes  good  crops  now.  Before,  it  did 
not.  More  valuablenow  thanbeforeditch 
was  cut.  Mrs.  Connor  has  cleared  150 
acres.  I  examined  and  ascertained  this  by 
personal  inspection  and  estimate.  Mrs. 
Connor  had  9  tenement  and  other  houses 
built  on  the  place.  Good  chimneys;  good 
buildings.  Total  cost.  tl,500.  All  built 
more  than  Are  years  ago,  and  within 
eighteen  years.  -  Dnder  present  system  of 
agriculture,  three  houses  are  necessary 
and  invaluable.  Farm  could  not  be  cul- 
tivated without  them.  Defendant  uses 
large  quantities  of  home-made  compost. 
Plenty  of  timber  on  the  farm  for  its  use. 
Place  can  be  divided  between  three  so  as 
to  give  fair  quantity  of  timber  to  each 
share.  Defendant  has  also  reclaimed  16 
acres  of  worthless  land,  so  that  it  now 
produces  good  crops.  I  think  this  farm  Is 
cultivated  well,  and  in  agood  husband-like 
manner,  and  has  not  deteriorated  In  value. 
The  house  has  gone  down, — one  chimney 
down,  and  funnel  of  another  oft  at  top. 
There  were  four  chimneys  In  all.  Some 
shade-trees  gone.  I  think  the  land  cleared 
worth  96  per  acre.  It  is  the  general  cus- 
tom among  good  farmers  in  that  section 
to  give  away  the  timber  on  land  being  cut 
down  and  cleared,  to  get  it  moved.  The 
land  is  worth  more  by  it.  (Objection  by 
plaintiff  overruled.  Exception.)  I  think 
the  erection  of  the  tenement-houses  has 
counter-balanced  thedamage  totbehonse, 
and  added  fully  that  much  to  the  perma- 
nent value  of  the  property.    Stable  roo! 

hns  fallen  in.    No  fences." Lowe: 

"Two  acres  cleared  on  York  road.  Next 
Is  ten  acres,  then  twenty,  then  twelve, 
then  twenty-flve,  acres.  This  is  all  that 
has  been  cleared  on  south  side  Yorit  road. 
In  all,  69  acres.  North  of  York,  80  or  100 
acres  timbered  land.  Now  70  cleared  since 
dower  was  laid  off.  Total  land  cleared 
since  Mrs.  Connor  had  charge  is  139  acres. 
When  Connor  died,  the  bottom  land  was 
worthless.  Mrs.  Connor  drained  it,  and  it 
is  now  good  land.  Nine  tenement-houses 
have  been  put  there  since  dower  was  set 
apart.  Well  located,  and  adds  f  1,500  to 
the  permanent  value  of  the  farm.  I 
would  have  cleared  this  land  as  she  did. 
It  did  not  damage  the  future  value  of  the 
farm,  but  increased  it.  Plenty  of  timl^er 
on  it.  More  than  is  needed.  The  stock 
law  is  in  force,  and  but  little  timber  is 
ne(»ded.  I  think  the  farm  can  be  equally 
divided  in  three  shares,  and  give  each  share 
an  equal  amount  of  timber.  But  the  tim- 
ber will  be  ontheroad;  accessible,  hut  not 
adjoining  the  cleared  land  of  all  three 
shares.  One  or  two  shares  would  be 
slightly  separated  from  its  timber  land. 
This  would  have  been  the  case  If  the  land 
had  been  divided  when  Connor  died.  I 
would  as  soon  own  the  plantation  now  as 
when  Connor  died.  I  would  rather  have 
it.  It  is  worth  fully  as  much.  (Defend- 
ant proposed  by  this  witness  to  give  what 
Jurora  who  set  apart  this  dower  said  at 
the  time  they  set  It  apart,  and  valued  the 
plantation,  to  show  the  vnlue  of  the  farm 
then  excluded.    Objection  sustained.    Ex- 


ception by  defendant.)  Have  known  the 
house  for  fifty  years.  To  reproduce  it  as 
it  was  when  Connor  died  would  cost  not 
over  f  2,000.  It  will  cost  $500  to  put  it  in 
good  condition.  I  think  Mrs.  Connor  cut 
more  timber  than  was  actually  necessary 
for  plantation  repairs."  J.  A.  Nixon: 
"Mre.  Connor  put  tenement-houses  and 
improvements  on  place  in  past  eighteen 
yeare.  These  were  put  on  more  than  five 
yeara  ago.  Improvements  of  permanent 
value,  fl,600.  She  Improved  land  around 
house  very  much.  Has  brought  It  up. 
Has  hnuled  stuff  off  of  her  own  farm,  and 
put  on  it.  It  will  cost  9500  or  f  700  to  pat 
house  in  good  condition.  In  good  condi- 
tion, worth  f  2,000. "  John  Forney :  "  Re- 
sided with  Mrs.  Connor  since  second  year 
after  surrender.  Ditches  were  cut  three 
yeara  after  the  war.  Mrs.  Connor  had 
them  cut.  Oneditch  is  a  mile  long.  Land 
was  swampy  then.  Has  been  greatly  Im- 
proved. Defendant  managed  g[round  well, 
and  has  cultivated  It  well.  Hauls  moch 
hay  from  other  farms.  Manure  made  on 
it,  and  put  on  field.  This  room  where 
hogs  are  kept  is  a  shed-room  attached  to 
the  house.  Has  floor,  windows,  and 
doora.  When  I  first  went  there,  this  ronm 
was  empty  and  unused.  Had  glass  win- 
dows."     Burton :  "  Have  resided  on 

this  place.    House  was  built  in  18S8.    My 

father  sold  it  to Wheeler   in   1845. 

The  bam  was  built  before  the  house."  A. 
B.  Young:  "Mra.  Connor  is  my  aunt.  I 
act  as  her  agent  sometimes.  She  was 
having  ditch  cut  when  this  suit  com- 
menced. House  could  be  built  anew  for 
f  2,200  or  92,500.  It  would  cost  9500  to  pat 
house  in  good  condition.  Plenty  of  tim- 
ber now  on  this  farm  for  all  possible  uae. 
Tenement-houses  built  by  Mra. Connor  are 
well  located,  even  if  divided.  Worth  91.900. 
I  think  the  improvementa  on  the  land 
placed  there  by  defendant  has  increased 
the  value  of  the  land,  as  whole,  over  any 
damages  to  the  house  and  farm.  Have 
been  a  farmer  all  my  life. "  "  Please  state 
if  the  permanent  improvements  which  you 
know  of  your  own  knowledge  that  Mrs. 
Connor  has  put  on  the  lands,  such  as  ten<v 
ment-houses,  draining,  and  the  like.  Is 
equal  or  not,  in  your  opinion,  to  the  inju- 
ries testified  to  by  plaintiff's  witnesses. " 
(Objection  by  plaintiffs.  Overruled.  Ex- 
ception.) "I  think  it  Is." 

Rebuttal.  D.  P.  Wilson:  "Hogs  kept 
in  dining-room.  Killed  in  there.  Wan- 
dered around  whole  of  down-staira.  Kept 
meut  and  grain  in  the  house.  Think  house 
damaged  very  much.  I  lived  there  in 
1888.  Compost  pile  at  corner  of  house,  and 
very  close  to  it."  Fin  Cannon:  "Lived 
there  with  defendant  in  18S2,  and  resided 
there  during  1888.  Have  seen  hoga  In 
house.  Kept  meat  and  grain  In  house  to 
keep  hands  from  taking  it.  Some  land 
cleared  in  1883.  Don't  know  bow  much. 
Timber  cut  off  was  burned,  and  ashes  put 
on  land.  Tora  me  to  feed  hogs  in  this 
room.  Mrs.  Connor  was  helpless.  She 
tried  to  run  hogs  out.  Told  me  to  get 
them  out."  Frank  Helms:  "Stayed  on 
this  farm  in  1867-1889.  Tenement-houses 
erected  since  I  left.  T  told  Mra.  Connor 
that  Henry  Connor  said  not  to  cut  down 
valuable  timber  unless  she  needed  It.    Sb* 
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said  tbat  If  staeliTed  twenty  yean  Itwonld 
not  do  the  Connor  heirs  maeh  coed.  Com 
and  meat  were  kept  in  the  rooms.  Tbrongb 
ber  directions,  I  need  the  end  of  this  din- 
ing-room as  cow-stalls.  Place  damaffes 
by  ber  to  amount  ol  f  6.000,  or  more,  daring 

the  time  she  bad  the  place. " Nixon : 

"  All  uf  timber  land  culled  over,  and  ball  of 
it  cat  down.  Bottom  land  dltcbed  ont  by 
defendant.  Think  place  damaged  fS.OOO. 
or  more.  (Defendant  asked  witness  if  Mrs. 
Connor  did  not  ose  the  income  from  stores 
on  the  dower  land,  with  view  to  show 
that  she  bad  to  clear  more  land  to  make 
a  support.  Objection  overruled.  Ezcep- 
tion  by  plaintiff. "  H.  O.  Proctor  testified 
that  be  lived  two  miles  from  land.  Tbat 
one-half  of  it  was  woodland  when  Connor 
died.  "  Good  timber  on  it.  Novr  it  is  bad- 
ly cleared  and  cut  up.  Not  over  230  acres 
woodland,  and  that  is  cullpd  over  and 
chopped  oat.  Tenement  honsee  worth 
«S0O.  Plantation  is  damaged  fo.OOO. 
Houses  built  by  Mrs.  Connor  from  logs 
and  planks  cut  oil  plantation.  I  can  build 
them  all  for  fSOO,  and  furnish  eveiything. " 
J.  P.  Proctor:  "Live  800  yards  from 
dwelling-house.  Saw  compost  hauled 
from  Burton  place  to  this.  Hourc  Is  kept 
very  filthy  and  bad.  Barn  has  fallen  in. 
Rtables  decayed.  Smoke-housea  used  for 
stables."  PlaiutiK  objected  to  above  evi- 
dence. Defendant  offered  to  show  loss  of 
income  from  stores  on  dower  land,  and 
therefore  more  land  had  to  be  put  in  culti- 
vation. Objection  overruled.  Exception 
by  plaintiff.  Two  other  wltneBses  testi- 
fied to  substantially  the  same  as  above. 

W.  A.  Boke,  for  appellant.  Batcbelor  A 
Derereux,  tor  appellees. 

Avert,  J.  The  defendant's  first  conten- 
tion is  that  the  Judge  below  erred  in  in- 
structing the  Jury  that  she  was  liable  for 
permiesivp  waste.  Waste  is  defined  to  be 
"a  spoiling  or  destroying  of  the  estate 
witb  respect  to  buildings,  wood,  or  soil, 
to  the  lasting  injury  of  the  inheritance. " 
The  statute  of  Marlbridge  made  the  ten- 
ant in  dowerliable  atconimon  law  for  sin- 
gle damages;  and  tbat  of  Gloucester  pro- 
vided, subsequently,  that  he  should  forfeit 
the  place  wherein  the  waste  was  com- 
Dilttod,  and  treble  damages  to  him  that 
had  the  inheritance.  But  we  fall  to  find 
any  express  authority  from  the  English 
courts  to  sustain  the  view  that  a  tenant 
in  dower  is  generally  answerable  lor  per- 
missive, as  well  as  voluntary,  waste, 
thongta  our  own  text>-writer8  maintain 
tbat  all  life-tenants  are  liable,  like  insur- 
ers, for  all  Injuries  to  buildings,  whether 
purposely  done  'Or  negligently  i>ern]ltted, 
except  such  as  are  caused  by  act  of  Ood  or 
the  public  enemy,  or  by  consent  of  the  re- 
versioner. WhUe  the  courts  ol  this  coun- 
tiy  have  generally  adhered  to  the  old  def- 
inition of  waste  that  we  have  already 
given,  they  have  as  uniformly  maintained 
that  what  is  permanent  in|ary  to  the  in- 
heritance must  of  necessity  depend  often 
upon  the  circumstances  attending  a  par- 
ticular esse,  and  that  rules  laid  down  in 
England  for  determining  what  acts  con- 
stituted waste  there  were  not  always  ap- 
plicable in. a  new  country,  where  the  same 
acts  might  prove  beneficial,  instead   of. 


detrimental,  to  the  Inheritance.  Oaston, 
J.,  in  Shine  v.  Wilcox,  1  Dev.  &  B.  Eq.  681, 
says:  "Wblleour  ancestors  brought  over 
to  this  country  the  principles  of  the  com- 
mon law,  these  were  nevertheless  accom- 
modated to  their  new  condition.  Itwould 
have  been  absurd  to  holdthattheclearing 
of  the  forest,  so  as  to  fit  it  for  the  habita- 
tion and  use  of  man,  was  waste.  *  *  * 
We  also  hold  tbat  the  turning  out  of  ex- 
hausted land  is  not  waste. "  The  court  in 
tbat  case  reached  the  conclusion  tbat  it 
Wfw  for  the  Jury  to  determine  whether,  in 
clearing  additional  land  or  turning  out 
that  which  had  been  exhausted,  the  ten- 
ant for  life  acted  as  a  prudent  owner  in 
fee  would  have  done,  had  be  been  cultivat- 
ing the  land  for  a  support  or  for  profit. 
Substantially  the samereasoning  is  adopt- 
ed in  other  cases  decided  before  and  since 
that  opinion  was  delivered,  here  and  in 
other  states.  Sbeppard  v.  Sheppard,  2 
Hayw.(N.C)  882;  finllentineT.Poyner,Id. 
110;  Lambeth  r.  Warner,  2  Jones,  Eq.l65: 
Crawley  t.  Timberlake,  2  Ired.  Eq.  460; 
Davis  V.  Oilliam.S  Ired.  Eq.808;  Doreey  v. 
Moore,  100  N.  C.  44,  6  S.  E.  Rep.  270;  Hast- 
ings V.  Crunckleton ,  8  Yea  tes,  261 ;  Clemence 
V.  Steere,  58  Amer.  Dec.  621 ;  Wilson  v.  Ed- 
monds, 4  Fost.  (N  H.]  517;  Harvey  v. 
Harvey,  41  Vt.  878.  In  King  y.  Miller,  9» 
N.  C.  A83,  6  S.  B.  Bep.  660,  the  court  ap- 
proved the  charge  of  the  Jndge  below,  in 
which  he  had  said,  in  substance,  that  it 
must  be  left  in  large  measure  to  the  dis- 
cretion of  the  Juhy  to  say  whether  the  de- 
struction of  timber,  or  giving  up  a  culti- 
vated field,  and  permitting  bushes  to  grow 
and  take  posnession  of  it,  in  the  light  of 
the  evidence  in  thecase,  had  proved  a  last- 
iug  Injury  to  the  inheritance.  The  late 
chief  Justice  gave  to  the  entire  charge  of 
the  learned  Jndge  who  tried  the  case  the 
unqualified  approval  of  this  court,  and 
reiterated  the  general  proposition  that 
"  while,  in  Its  essential  elements,  waste  is 
the  same  in  this  country  and  iu  England, 
being  a  spoil  or  destruction  in  bouses, 
trees,  and  the  like,  to  the  permanent  In- 
Jury  of  the  inheritance,  yet,  in  respect  to 
acts  which  constitute  waste,  the  rule  tbat 
governs  in  a  new  and  unopened  land,  coV' 
ered  largely  with  primeval  growth,  must 
be  very  different. "  We  have  quoted  the 
language  used  In  these  cases  by  this  court, 
not  because  the  point  decided  was  identic- 
al with  that  involved  here,  but  to  show 
tnat  the  true  test  tor  determining  what  is 
waste,  voluntary  or  permissive,  Is  ordina- 
rily involved  in  tbe  question  whether,  in 
view  of  the  evidence  In  a  particular  case, 
the  act  complained  of  was  productive  of 
permanent  impairment  of  the  value  of  tbe 
Inheritance.  In  ascertaining  whether  a 
given  act  or  omission  falls  within  the 
rule,  and  subjects  the  tenant  to  liability, 
the  condition  of  the  land  wnen  dower  was 
assigned  sbonld  be  compared  with  Its 
state  during  the  period  for  which  damage 
Is  claimed. 

It  appears,  from  a  review  of  the  plead- 
ings and  evidence,  that  Connor,  the  hus- 
band of  the  defendant,  and  the  ancestor 
through  whom  plaintiffs  claim  the  rever- 
sion, was  the  owner  of  a  large  number  of 
slaves,  and  an  extensive  body  of  land  ly- 
ing In  two  or  three  counties,  and  that  bia 
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dwelllns-bouBe  vraa  the  bead-qoarteni  or 
base  ot  bis  farming  operations,  and  tbe 
place  wbere  bis  slaves  resided  in  cottages 
ranged  around  bis  house,  and  tbe  horses 
and  tnules  necessary  to  work  tbe  farm, 
and  cattle,  bogs,  and  sheep  necessary  to 
furnish  food  for  tiie  family  and  slaves, 
were  Icept.  This  court  can  talce  notice  of 
tbe  fact  that  the  barns  formerly  used  at 
such  establishments  have  often.il  not  gen* 
erally,  proven  too  large  to  be  kept  up  by  an 
owner  who  sarvived  tbe  war  long  enough 
to  accommodate  himself  to  and  arrange 
bis  basiness  ini-elatlon  totbecbanged  con- 
dition as  to  labor,  and  alterations  in 
,  nif  tbods,  consequent  upon  emancipation. 
When  it  became  necessary  to  build  tene- 
ment-houses at  suitable  points  for  the  ac- 
commodation of  lessees  of  different  sec- 
tions of  tbe  estate,  the  negro  cabin,  the 
large  smoke-house  for  the  storage  ot 
bacon,  and  the  large  bam  for  tbe  protec- 
tion of  all  tbe  stock  needed,  possibly,  to 
operate  the  entire  farm,  were  no  longer 
useful,  and  were  olten  torn  down  or  suf- 
fered to  fall  into  decay,  and  were  replaced 
by  others  of  a  sice  suited  to  tbe  new  state 
of  affairs.  If  it  was  proper,  when  our  an- 
cestors were  transplanted  in  America,  to 
look  to  tbe  reason  of  the  common  law, 
and  hold  that  under  different  conditions, 
in  an  undeveloped  country,  tbe  clearing  of 
land  by  a  life-tenant  should  no  longer  be 
held  per  se  to  amount  to  waste,  without 
regard  to  its  effect  upon  tbe  interest  ot  a 
reversioner,  there  are  reifsons  equally  as 
potent  for  leaving  a  jury,  with  explicit 
instructions,  to  determine  whether  a  pru- 
dent owner  of  the  fee,  if  in  possession  in 
lieu  of  the  life-tenant,  would  have  snHered 
the  bam  or  other  building  unsuitable,  be 
cause  of  its  great  proportions,  to  his 
wants  in  the  new  state  of  society,  to  have 
fallen  into  decay,  rather  than  incur  tbe 
cost  of  repair^  1  Upon  this  subject  the 
charge  of  bis'bonor  was  not  sufficiently 
clear  and  speclflc,  though  it  was  in  the 
main  an  elaborate  and  correct  exposition 
ot  tbe  law,  except  as  to  this  and  one  other 
point.  Tbe  paragraph  complained  of  was 
as  follows:  "it  is  tbe  duty  of  the  defend- 
ant to  keep  the  barn  and  necessary  and 
g roper  farm-bouses  and  tbe  residence- 
onses  in  an  ordinary  condition,  and  to 
repair  them  as  much  as  is  consistent  with 
and  required  by  tbe  ordinary  usage  and 
care  of  such  buildings.  It  tbe  defendant 
sat  by  and  permit terl  the  roofs  of  thn 
dwelling  to  rot,  tbe  barn  to  fall  in,  tbe 
outhouses  to  decay,  etc.,  such  negligence 
constitutes  permissive  waste,  if  thereby 
lasting  injury  is  inflicted  on  the  inherit- 
ance." Under  this  instruction,  the  jury 
must  have  inferred  that  tbe  "barn,  neces- 
sary outhouses,  and  dwelling-house" 
must  be  kept,  at  ail  events,  in  "ordinary 
repair,"  even  If  It  were  such  a  gigantic 
structure  that  a  prudent  owner  of  the 
whole  fee  would  not  have  kept  it  In  repair. 
The  qualification  appended  to  tbe  next 
sentence  does  not  affect  this  sentence;  and 
the  words,  "as  much  as  is  consistent  with 
and  required  by  the  ordinary  usage  and 
care  of  such  buildings,"  convey  tbe  idea 
that  the  repairs  should  have  been  of  the 
kind  usually  made  on  such  buildings,  but 
that  repairs  to  some  extent  must.  In  anjr 


event,  have  been  made  to  the  bam.  Tbe 
question  whether  tbe  bam  was  such  an 
one  as  a  prudent  owner  in  fee  would  have 
felt  that  he  ought  to  keep  up  in  order  to 
prevent  permanent  Injury  to  tbe  iuberit- 
anco  was  not  passed  upon  by  tbe  jury.  In 
instructing  the  jury  as  to  the  amount  of 
damage  to  be  allowed  for  permissive 
waste,  the  judge  left  them  to  infer  that, 
in  any  view  of  the  evidence,  some  damage 
must  be  assessed  for  tbe  failure  to  keep  in 
repair  "said  buildings,"  without  dlstin- 
gnisbing  l>etween  them.  Tbe  qnaliflcatioD 
that  they  must  ascertain  what  lasting 
damage  had  accrued  would  not,  and  could 
not,  lead  the  jury  to  tbe  conelnsion  that 
if  it  were  good  husbandry  or  wise  econ- 
omy to  allow  te  bam,  too  large  for  tlie  al- 
tered conditions  growing  out  of  a  revolu- 
tion, to  goto  decay,  and  substitute  a  suit- 
able one  in  its  stead,  tbe  defendant 'was 
not  liable  on  account  of  failure  to  rapair 
tbe  bam.  The  accountability  of  life-ten- 
ants for  permissive  waste  must.  In  the 
most  favorable  view  of  tbe  law,  subject 
them  to  no  little  bardsblp;  but  we  think 
that  the  same  rule  should  be  applied  as  In 
alleged  voluntary  waste  by  cultiTating 
meadow  land,  clearing  woodland,  or 
abandoning  tbe  cultivation  ot  land  al- 
ready cleared.  Tbe  jury  should  be  left  to 
say  whether  the  omission  complained  ot 
caused  lasting  injury  to  the  inheritance. 
Subject  to  tbe  qualification  that  we  have 
stated,  we  think  that,  under  the  law  now 
in  force,  (Code,  S§  624-f30,)  a  tenant  Id 
dower  or  other  life-tenant,  who,  by  neg- 
lect or  wantonnesH,  occasions  permanent 
waste  or  injury  to  the  Inheritance,  wheth- 
er voluntary  or  permissive,  thereby  sub- 
jects blmself  to  liability  to  pay  tbe  actual 
damages,  or  treble  damages,  at  tbe  discre- 
tion of  the  judge,  and  also  tu  forfeit  the 
place  wanted  on  a  day  to  be  fixed  by  tbe 
judge,  if  she  should  meantime  fall  to  pay 
the  damages  recovered  ot  her.  4  Kent 
Coram,  marg.  p.  76:  Minor,  Inst.  marg. 
p.  543;  1  Washb.  Real  Prop,  mactg.  p.  257; 
.Scrib.  Dower,  744;  6  La wson.  Rights  & 
Rem.  S  2866;  Clemence  v.  Steere,  supra; 
Wilson  ▼.  Edmonds,  supra;  Harvey  v. 
Harvey,  supra. 

We  think  that  bis  lionor  erred  when  be 
told  the  jury  that,  on  account  of  the  con- 
tinuous character  of  tbe  injury, no  statute 
of  limitations  applied  to  the  permissive 
waste.  While  we  find  no  direct  authority 
upon  the  question,  the  general  principlea 
governing  the  assessment  ot  damages, 
and  tbe  application  of  tbem,ln  other  anal- 
ogous cases,  lead  up  to  a  conclusion 
very  different.  It  we  admit  (tbe  demand 
being  for  the  possession  of  the  place 
wasted  and  damaged)  that  tbe  action 
falls  within  the  provisions  ot  section  967(5) 
of  the  Code,  still  a  recovery  could  only  be 
had  tor  the  injury  that  may  have  arisen 
from  want  ot  repidrnp  to  tbe  time  ot  trial. 
When  mulcted  in  damages  by  the  verdict 
ot  a  jury,  a  lile^enant  is  at  liberty  to  pay 
the  amount  assessed,  and  provide  against 
future  liability  by  making  repairs  Imme- 
diately. The  jury  cannot  allow  prospect- 
ive damages,  where  the  roof  of  a  baUding 
has  become  decayed,  for  the  valtie  of  the 
whole  building,  on  ttae  soppotritlon  that 
the  tenant  will  satler  the  decay  to  con- 
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tinne  till  tbe  stractnre  Bball  have  rotted 
and  fallen  down.  The  tenant  is  at  liberty 
to  replace  tbe  roof,  and  restore  tbe  build- 
ing to  ltd  orl^nal  condition;  and,  il  be 
doefi  so,  the  decay  is  arrested,  and  tbe  ac> 
cruing  liability  ceases.  It  ho  chooses  to 
allow  tbe  building  to  be  injured  still  tar- 
tber  by  his  inattention,  and  the  valne  of 
tbe  Inheritance  Is  thereby  diminished, 
damage  may  be  recovered  (which  the 
Judge  can  Increase  threefold)  for  the  time 
elapsing  since  the  former  recovery  In  an- 
other action  subsequently  Institated.  We 
have  held  that  a  similar  rule  prerailedin 
the  case  of  nnisances  caused  by  flooding 
lands  by  water,  and  tbe  principle  laid 
down  by  this  court  is  Buetained  by  abun- 
dant authority.  Emeiy  v.  Railroad  Co., 
102N.C.  232,9  8.  E.  Rep.  139;  Sherlock  v. 
Railroad  Co.,  116  Ind.  22.17  N.  E.  Kep.  IH ; 
Luther  v.  Wlnnlslmmet  Co.,  0  Cush.  171 ; 
Railway  Co.  v.  Oilleland,  56  Pa.  St.  445; 
Wood,  Lim.  p.  871;  Wood's  Mayne  Dam. 
p.  547.  It  being  apparent  that  from  the 
natare  of  the  case  the  liability  for  per- 
mlnaive  waste  to  tbe  same  building  may 
be  tbe  subject  of  separate  actions  where  it 
is  continued  after  one  recovery,  we  can  see 
no  reason  why  his  honor  should  not  have 
limited  the  extent  of  the  recovery  by  tbe 
plaintiffs,  laboring  under  no  disability 
sacb  as  prevented  the  statute  from  run- 
nlngr.  to  three  years  before  the  action  was 
brought.  Tbey  had  tbe  right  to  bring  an 
action  and  adjust  Uabllitlea  at  any  time 
after  dower  was  assigned,  in  1866.  There 
would  have  been  no  greater  Inconvenience 
in  ascertaining  tbe  exact  statna  of  a  build- 
ing at  tbe  time  of  assessment  heretofore. 
If  an  action  bad  been  brought,  than  would 
arliie  sbonld  tbe  plaintiHs,  in  future,  find, 
on  bringing  another  action  alleging  that 
tlie  defendant  had  suffered  buildings  to  be 
Injured,  still  more  for  want  of  repair, since 
the  damage  had  been  ascertained  In  this 
action.  But  the  Jury  would  be  at  liberty 
to  estimate  the  damage  arising  from  per- 
missive waste  since  tbe  dower  was  ftret 
asslgrned,  for  the  pnrpose  of  a  set-off 
against  the  value  of  permanent  improve- 
ments placed  on  the  land  by  the  tenant  in 
dower.  If  the  damage  for  tbe  time  elaps- 
ing between  the  allotment  of  dower  and 
the  bringing  of  this  action  should  exceed 
the  value  of  such  permanent  improvement, 
tbe  plaintiffs,  who  are  not  barred,  would 
be  entitled  to  their  proportionate  share  of 
the  excess,  while  the  other  plulntitia  would 
be  barred  as  to  their  ratable  shares. 
There  was  error,  for  which  a  new  trial 
must  be  granted- 
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CAKHOBS— IXiOBIBS  TO  PASgENQBBS— COKTRIBV- 
TOBT  KeGLIOBXCB. 

The  defendant's  railroad  was  nsed  mainly 
for  carnring  passengers  to  a  sea-side  resort.  Tbe 
plaintifi  was  one  of  a  party  wbich  had  mne  there 
tor  the  day.  The  cars  were  left  standing  by  the 
platform  with  their  steps  2}4  inches  therefrom. 
A  half  hoar  before  tbe  time  for  the  train  to  start 
on  its  retoni  trip,  the  plaintiff  went,  with  others, 
to  get  on  tlie  oars,  and  she  fell  between  the  step 
and  the  platform.    The  cars  had  not  been  lighted 


and  prepared  for  the  reception  of  passengers,  and 
it  was  then  quite  dark  at  that  place.  Held,  that 
there  was  no  evidence  of  negligence  on  tbe  part 
of  the  defendant,  and  that  ^e  plaintiff  was  guilty 
of  contributory  negligence. 

Appeal  from  superior  court.  New  Han- 
over county;  Orates,  Judge. 

S.  C.  Weill,  for  appellant.  George  Ronih- 
tree  and  C.  31,  Stedman,  for  appellee. 

Mbrriuon,  O.  J.  Wedonot  deem  it  nec- 
essary ur  useful  to  advert  to  tbe  volumi- 
nous and  numerous  assignments  of  error  in 
this  C(UK.  We  have  examined  the  evidence 
with  care,  and  in  any  Just  view  of  that 
produced  on  tbe  trial  by  tbe  plaintiff;  or 
of  that  aided  in  any  respect  by  that  pro- 
duced by  the  defendant,  we  think  it  clear 
tbattbelnjury  sustained  by  the  plain  tiff,  of 
which  she  complains  in  this  action,  was 
occasioned  by  casualty  attributable  sole- 
ly to  her  own  want  of  caution,  and  her  Im- 
prudence.  The  railroad  of  the  defendant 
company  was  used  mainly  to  transport 
passengers  from  a  point  on  the  Cape  Fear 
river  on  one  side  of  a  belt  of  country 
about  three  miles  broad  to  a  sea-side  sum- 
mer resort  on  tbe  other  side.  At  tbe  stop- 
ping place  on  the  sea-side,  there  was  an 
hotel  and  places  of  amusement  near  to  the 
place:  and  an  elevated  platform,  where 
passengers  regnlariygot  on  and  off  tbede- 
fendant's  passenger  trains.  Paring  the 
stated  int^vals.  when  the  train  was  not 
running.  It  stood  along-side  of,  and  not 
far  from,  tbe  platform.  The  cars  used 
were  excursion  cars,  open,  the  seats  ex- 
tending across  tbem,  and  there  were  steps 
along-side  of  these,  and  passengers  would 
step  from  the  platform  onto  such  steps, 
and  thence  on  the  car  to  tbe  seats.  On 
the  2d  of  August,  1889,  a  party  of  Sunday- 
school  children,  and  some  of  their  friends, 
including  the  plaintiff,  went  to  the  sea-side 
resort  mentioned,  for  purposes  o(  recrea- 
tion and  amusement,  and  they  were  trans- 
ported over  tbe  defendant's  road.  The 
party  spent  most  of  the  day  there,  and  re- 
mained until  late  In  the  evening,  after 
night,  and  It  was  dark,  quite  dark,  and 
raining  lightly.  There  was  no  statdon- 
bouseto  receive  passengers,  norwere  there 
seats  on  tbe  platform,  but  passengers  were 
allowed  as  of  right  to  sit  and  walk  on  the 
broad  piasias  of  tbe  hotel,  and  to  sit  In  tbe 
hotel  ofi9ce.  Lighta  were  kept  burning  at 
two  or  three  places  on  or  about  the  ends 
of  tbe  platform,  but  the  cars  were  not 
lighted,  nor  put  in  order  for  passengers  to 
start  on  the  return  trip.  Before  the  time 
to  start  on  the  return  trip,  on  the  night 
mentioned,  bow  long  before  doesnot  clear- 
ly appear  from  tbe  plalntltl's  evidence,  but 
it  is  fair  to  say  from  bait  to  three-quarters 
of  an  hour,  (the  evidence  of  the  defendant 
made  it  longer  than  that,)tbeplalntin  and 
others  went  to  tbe  train  to  be  sure  to  find 
seats,  and  be  ready  tostart  when  the  time 
for  starting  should  come.  At  the  time  tbe 
plain tift  so  went  to  the  cars,  lights  were 
burning  about  the  platform  at  the  ends, 
and  atthe  notice  board, giving  llghtmain- 
ly  from  near  tbe  cars  towards  tbe  plat- 
form, the  hotel,  and  thereabout.  The 
cars  were  not  then  lighted,  and  while  tbey 
were  alung-side  of  tbe  platform  they  had 
not  been  put  In  readiness  for  starting;  no 
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Blffnal  whistle  to  etart  bad  been  given. 
This  was  to  b?  given,  first,  15  minutes,  and 
then,  the  second  time,  5  minutes,  before 
starting.  The  plaintiff  and  others  so  went 
on  the  cars  before  the  time  of  starting  of 
their  own  accord.  The  agents  of  the  de- 
fendant did  not  invite  or  suggest  to  them 
to  go  on  the  cars,  nor  forbid  them  to  go, 
before  the  signal  to  prepare  to  start  on 
the  trip  should  be  g^ven.  There  was  no 
reason  why  they  should  do  so  except 
the  motive  to  get  ahead  of  the  crowd  of 
passengers  and  occupy  seats  in  advance 
of  their  company.  While  the  plaintiff,  un- 
der these  clrzumstances,  was  stepping 
frotn  the  platform  to  the  steps  of  the  car, 
"she  fell  between  the  platform  and  the 
cars. "  It  was  very  dark  at  the  time  and 
place  where  she  fell.  This  shows  the  full 
strength  of  her  evidence.  It  appears,  bow- 
ever,  from  the  nncontradlcted  evidence  pro- 
duced by  the  defendant,  that  the  platform 
was  2K  feet  high,  and  the  steps  of  the  car 
were  2)^  inches  from  it.  It  was  used  only 
to  help  get  on  and  oft  the  cars.  The  wait- 
ing-room was  In  the  hotel,  which  was  sit- 
uate about  25  feet  from  theplatform.  The 
bnrden  was  on  the  plaintiff  to  prove  neg- 
ligrace  of  the  defendant  that  gave  rise  to 
her  injury.  The  evidence  produced  by 
her  did  not,  taken  as  true,  prove  such  neg- 
ligence. The  defendant  was  not,  as  con- 
tended, bonnd  at  soch  a  place,  and  under 
such  circomstancea,  to  fence  in  or  inclose 
its  platform  and  cars  and  trains  to  keep 
people  from  going  on  tbem,  nor  to  keep 
a  servant  by  them  to  warn  people  not  to 
go  on  or  about  them.  Persons  (passen- 
gers) ought  not  to  have  gone  on  them, 
except  at  the  regular  time,  and  in  the  reg- 
ular way,  for  the  purposes  of  going  on 
the  return  trip.  They  went  on  them  at 
other  times  In  their  own  wrong,  and  at 
tbrtr  peril,  in  the  absence  of  some  default 
on  the  part  of  the  defendant  that  was  in 
and  of  itself  dangerous.  No  default  of 
that  character  appeared  from  the  evi- 
dence. The  accident  seems  to  have  been 
wholly  attributable,  and  to  have  been  at- 
tributed, to  the  want  of  light  at  the  place 
where  the  plaintiff  went  on  the  car,  and 
fell.  It  was  incautious.  Imprudent,  and 
negligence,  gross  negligence,  of  the  plain- 
tiff to  a  ttempt  to  go  on  the  cars  when  she 
did,  without  having  a  light  snfiBcient. 
She  went,  or  attempted  to  go,  on  the  cars 
without  necessity,  out  of  order,  at  the 
wrong  time,  and  In  the  dark.  The  defend- 
ant was  not  bound  to  light  the  cars  until 
within  a  reasonable  time  before  the  time 
flxed  to  start.  At  that  place,  it  was  rea- 
sonable and  snflBclent  to  light  tbem,  and 
give  notice  to  prepare  to  start,  16  minutes 
before  the  time  of  starting.  That  would 
have  given  the  exeurslonists  ample  time 
to  get  on  the  cars  in  order.  It  does  not 
appear  from  the  plaintiff's  evidence  that 
there  was  a  dangerous  opening  between 
the  edge  of  the  platform  and  the  steps  of 
the  cars;  nor  does  it  appear  that  she  fell 
through  an  opening  to  tbe  ground.  The 
evidence  is  meager  in  this  respect,  when 
she  might  have  easily  made  It  plain,  and 
failed  to  do  so.  The  evidence  of  the  de- 
fendant.not  contradicted,  showBthnt  there 
was  no  dangerous  opening,  such  as  makes, 
or  ImplieH, negligence.    WhiletheplaintllfB 


toot  or  leg  might  possibly  have  gotten 
between  the  platform  and  the  steps  of  tbe 
car,  it  could  not  ordinarily  do  so,  nor 
without  carelessness  on  the  part  of  the 
person  Injured ;  so  that,  accepting  the  evi- 
dence of  the  plaintiff  as  true,  she  was  not 
entitled  to  recover.    Judgment  affirmed. 


State  v.  Webbrr. 

(Supreme  Court  of  North  Carolina.    De&  SS, 
1890.) 

OBDCTANCBa — DiBORDKBLT  HOUaSS — ^BVXDEjrOS. 

1.  Keither  the  provision  of  Priv.  Laws  IT.  C. 
1888,  o.  Ill,  {  18,  that  the  aldermen  may  make 
Buoh  ordinances  as  they  may  deem  neoessary  for 
the  better  government  of  the  city,  nor  Code  N. 
C.  i  S802,  empowering  all  towns  to  pass  laws  for 
abating  nuisances  of  any  kind,  aathorize  an  or- 
dinance making  it  an  offense  for  the  oocopant  or 
owner  of  any  room  to  snfler  or  allow  prosUtatlon 
therein,  or  males  and  females  to  cohabit  therein 
without  being  lawfully  married. 

2.  Authority  to  suppreas  bawdy-hooses  does 
not  inolode  power  topiwvide  by  ordinance  that 
"circumstances  from  which  it  may  reasonably  be 
Inferred  that  any  house  is  treqoented  by  disor- 
derly persons,  or  persons  of  notorlonslybad  char- 
acter, shall  be  siilBcient  to  establish  that  such 
house  is  a  disorderly  house,  or  house  of  iU  fame. " 

8.  One  section  of  an  ordinance  making  it  an 
offense  to  continue  or  allow  the  continuance  of  a 
house  of  111  fame  for  two  days  after  it  shall  have 
been  so  adjudged  under  a  prior  void  section,  the 
two  are  so  connected  that  they  must  fall  U^ther. 

This  was  an  indictment  for  violation  of 
a  city  ordinance,  tried  on  appeal  from  tbe 
court  of  tbe  mayor  of  Ashevllle  In  the 
criminal  court  of  Buncombe  county  before 
MooKE,  J.  The  defendant  in  the  court  be^ 
low  excepted  to  thecbarge  of  thejndge  that 
the  mayor  and  board  of  aldermen  of  the 
city  of  Ashevllle  had  power  to  pass  tbe  or- 
dinances for  a  violation  of  wblcb  be 
was  Indicted.  The  charter  (section  18,  c. 
Ill,  Priv.  Laws  1883)  provided  tbat"tb» 
aldermen,  when  convened,  shall  have  power 
to  make,  and  provide  for  the  execution 
thereof,  such  ordinances,  by-laws,  rules, 
and  regnilations  for  the  better  govern- 
ment of  the  city  as  they  may  deem  neces- 
sary." And  suction  8802  of  the  Code  em- 
powers the  authorities  of  all  towns  to 
''  pass  laws  for  abating  or  preventing  nui- 
sances of  any  kind."  The  ordinances 
upon  which  tbe  indictment  was  founded 
were  tbe  following:  "860.657.  That  th« 
occupant  or  owner  of  any  bouse  or  room, 
or  part  ot  the  same,  within  the  city  of 
Ashevllle,  who  shall  suffer  or  allow  pros- 
titution therein,  or  males  and  females  to 
cohabit  therein  without  then  and  there  be- 
ing lawfully  married,  shall  be  deemed  the 
keeper  of  a  house  ot  ill  fame,  and  be  fined, 
on  conviction,  the  sum  of  fifty  dollars. 
Sec.  668.  Circumstances  from  which  It 
may  reasonably  be  inferred  that  any 
house  is  Inhabited  or  frequented  by  disor- 
derly persons, or  persons  of  notoriously  bad 
character,  shall  be  sufficient  to  establisb 
that  such  house  is  a  disorderiy  house  or 
house  of  ill  fame.  Sec.  669.  Any  person  or 
persons  bdng  the  owner  or  owners,  occu- 
pant or  occupants,  of  any  house  of  ill 
fame,  and  shall  continue  the  same,  or  al- 
low the  same  to  be  continued,  for  two 
days  after  being  so  adjudged,  shall,  on 
conviction  thereof,  be  fined  fifty  dollars* 
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and  the  chief  ot  police  shall  close  np  and 
guard  sach  house  or  bonses,  and  keep  the 
inmates  within  the  same,  nntil  a  warrant 
or  warrants  can  be  proenred  for  the  arrest 
of  the  owner  or  owners,  occupant  or  occu- 
pants."  The  defendant  excepted  to  the 
refusal  of  the  court  tu  instruct  the  jury 
upon  the  testimon.T  that  the  defendant 
was  not  guilty. 

F.  5.  Lusk,  for  appellant.  The  Attor- 
nejr  GeaenU,  for  the  State. 

Atbrt,  J.,  (after  stating  the  facta  aa 
aboveA  In  State  v.  Galley,  104  N.  C.  858, 
10  S.  E.  Bep.  4S6.  it  was  held  that.  In  or- 
der to  prove  the  charge  of  keeping  a 
bawdy-house  or  bouse  of  ill  fame,  it  must 
be  shown  that  it  was  a  common  resort  of 
people  of  both  sexes  for  the  purpose  ol 
proetitutton.and  that  it  was  not  sufhcient 
to  prove  acts  of  illicit  intercourse  on  the 
part  of  the  occupants  without  shov^ing 
also  that  it  was  kept  for  the  convenience 
of  people  who  visited  it  to  indulge  in 
lewdness.  The  aldermen  were  not  author- 
ised, by  virtue  of  the  power  given  them  by 
the  legislature  to  "abate  or  prevent  nui- 
sances," or  to  pass  "such  ordinances,  by- 
laws, rules,  and  regulation  lor  the  better 
government  of  the  city  as  they  deemed 
necessary."  to  enact  a  law  declaring  that 
not  only  suffering  or  allowing  prostitu- 
tion, butpermitting  slngleacts  of  Illicit  sex- 
ual Intercourse  in  a  house  or  room,  should 
constitute  the  owner  or  occupant  of  the 
room  or  house  the  keeper  ot  a  house  ot  111 
fame.  To  lay  the  foundation  forsuppress- 
ing.  they  first  declare  (in  section  657)  that 
a  bawdy-honse  which  the  law  declares  is 
not  one.  In  the  next  section  (668)  tbey 
assume,  without  warrant,  the  rigbt  to  en- 
act a  rule  of  evidence,  and  that  section, 
whether  in  consonance  with  or  repug- 
nant to  the  established  rules  of  testimony, 
is  void.  Competent  testimony  would  be 
admissible  on  the  trial  of  a  properly  con- 
stitnted  case, under  the  general  law  of  evi- 
dence; not  by  reason  of  tbe  passage  of  a 
bylaw  without  authority.  But  it  Is 
scarcely  necessary  to  say  that  circum- 
stances which  Justify  the  reasonable  Infer- 
ence that  a  house  is  either  "  inhabited  or  fre- 
quented by  disorderly  persons,  or  persons 
of  notoriously  bad  character,"  are  not, 
wi  tbont  further  testimony  tendingto  show 
actual  dlBordor  or  prostitution,  sufficient  to 
go  to  the  Jury  to  establish  a  charge  of  keep- 
ing either  a  disorderly  house  or  a  bawdy- 
bouse.  It  Is  provided  in  section  650  that 
when  any  owner  or  occupant,  after  it  is 
"so  adjudged"  (vis.,  under  the  preceding 
void  ordinance  affixing  a  penalty,  and 
the  other  void  ordinance  changing  the 
roIeN  ot  evidence)  that  bis  borne,  building, 
or  room  is  a  house  of  ill  fame  or  bawdy- 
bouse,  shall  continue  for  two  days  longer 
to  allow  "disorderly  persons  or  persons  of 
notoriously  bad  character"  to  frequent 
such  house  or  room,  he  shall  be  fined  fSO, 
and  the  chief  of  police  sball  guard  such 
house,  and  tbe  inmates  within  the  same, 
until  a  warrant  can  be  procured  for  the 
arrest  of  such  owner  or  occupant.  This 
last  section  is  void,  because  it  hinges  on 
and  is  dependent  upon  the  two  preceding 
sections,  they  being  so  connected  that  tbe 
liability  to  tbe  Qnp  under  tbe  lust  section 


depends  upon  a  previous  conviction  under 
section  667,  which  was  enacted  without 
authority,  and  that  conviction  could  be 
made  under  the  evidence  declared  suffi- 
cient without  the  power  to  do  so  in  sec- 
tion 658.  "If  a  part  of  a  by-law  be  void, 
another  essential  and  connected  part  of 
the  same  by-law  is  also  void."  1  Dill. 
Mun.  Corp.  §  421,  (354)  and  note  2,  (to 
fourth  edition;)  Com.  v.  Uitcbings,  5 
Gray.  482.  In  volume  1,  §  89,  (55.)  Dillon 
says:  "It  is  a  general  and  undisputed 
proposition  of  law  that  a  municipal  cor- 
poration possesses  and  can  exercise  the 
following  powers,  and  no  others:  First, 
those  granted  in  express  words ;  second, 
those  necessarily  or  fairly  implied;  third, 
those  essential  to  tbe  declared  objects 
and  purposes  of  the  corporation,  not  sim- 
ply convenient,  but  indispensable.  Any 
fair,  reasonable  doubt  concerning  tbeexiet- 
ence  of  power  is  resolved  by  the  courts 
against  the  corporation,  and  the  power  is 
denied."  The  power  to  prevent  nuisances 
does  not  directly  or  by  impncatiou  carry 
with  it  the  authority  to  hold  the  owner 
of  a  building,  who  may  may  never  himself 
visit  it,  responsible  for  the  nuisance  of 
keeping  a  honse  of  prostitution,  bawdy- 
house  or  house  of  111  fame,  committed  by 
his  tenant  without  his  knowledge  or  con- 
sent, and  subject  him  to  a  fine,  to  say 
nothing  of  tbe  disjunctive  liability  to  be 
deemed  tbe  keeper  ot  a  house  of  ill  fame, 
and  to  have  the  inference  drawn  against 
him  on  account  of  tbe  bad  character 
rather  than  tbe  conduct  of  those  who  oc- 
cupy his  houses  as  lessees  or.  frequent 
them.  Such  a  by-law  is  not  only  unau- 
thorized, hut  unreasonable.  If  tbe  power 
to  suppress  bawdy-houses  had  been  given 
in  express  terms,  ns  has  been  done  in  some 
instances,  the  city  could  not  even  then 
have  usurped  the  authority  tu  enact  that 
persons  not  guilty  of  nuisance  under  the 
established  principles  ot  law  should  be 
deemed  guilty  of  keeping  bawdy-houses, 
and  to  prescribe  new  rules  of  evidence  to 
be  adopted  on  tbe  trial.  City  of  Charlton 
V.  Barber.  64  Iowa,  360,  6  N.  W.  Rep.  628; 
Darst  V.  People,  61  111.  286;  City  of  Mt. 
Pleasant  v.  Breeie,  11  Iowa,  299;  Wood, 
NnlB.  §§  740,  741 ;  1  Dill.  Mun.  Corp.  »  800, 
810.  If  tlie  words,  "  be  deemed  the  keeper 
of  a  house  'of  ill  fame  and  "  were  treated 
as  surplusage,  the  ordinance,  after  strik- 
ing them  out,  would  not  be  valid,  be- 
cause the  city  had  no  express  authority 
to  impose  a  penalty  on  owners  as  well  as 
occupants,  not  only  where  prostitution, 
but  also  where  any  illicit  Intercourse 
whatever, is  allowed  in  a  bouse  or  a  room 
separately  leased  or  sublet,  and  under  a 
general  power  to  suppress  much  broader 
than  that  given  to  the  city  by  the  charter 
or  general  law,  such  a  by-law  would  have 
been  declared  unreasonable.  Dnder  a  gen- 
eral power  to  suppress  houses  ot  ill  fame, 
it  has  been  held  that  an  ordinance  was 
valid  which  forbade  owners  from  renting 
their  bouses  to  others  for  tbe  purpose  of 
using  them  as  bawdy-houses,  or  with  a 
knowledge  that  tbey  were  to  be  so  used, 
but  such  general  law  does  not  empower 
a  city  to  declare  that  a  given  house  is 
kept  as  a  house  of  prostitution,  or  to  de- 
fine and  declare  what  Is  a  buusu  of  ill 
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fame.  1 IMO.  Man.  Corp.  §  876,  (310;)  Id.  S 
875,  (309.)  and  noteB.  The  violation  of  a 
▼alld  ordinance  is,  under  tba  provisions  of 
section  8820  uf  tbe  Code,  a  misdemeanor, 
but  it  is  not  a  criminal  offense  to  disre- 
gard one  enacted  without  authority. 
State  V.  Hunter,  106  N.  C.  796, 11  S.  E.  Rep. 
866.  Tliere  was  error.  Tbe  Judge  below, 
upon  the  introduction  of  tbe  ordinances 
and  the  development  of  ail  tbe  evidence, 
ouKbt  to  have  Instructed  the  Jury  to  re- 
turn a  verdict  of  not  guiity,  and  there 
must  be  a  new  trial.    Error.    New  trial. 


Randolph  y.  Hahn. 

(Suprane  Court  cf  SoutK  Carolina.   Jan.  6, 
1881.) 

Aprmur— DmmsAU 
Where  appellant  fttils  to  fnmlsh  the  copies 
of  the  "oase, "  and  points  reqaired  by  role  8  of 
the  sapreme  court,  and  also  lalls  to  answer  to  a 
peremptorr  call  of  the  docket,  the  appeal,  on  mo- 
tion, will  M  dlamlMed,  as  provided  by  rule  11. 

Appeal  from  iieneral  Besslona  circalt 
court  of  Greenville  coanty. 

On  the  peremptory  call  of  tbe  docket  tbe 
appellant  failed  to  appear,  either  In  per- 
son or  by  counsel,  and  also  failed  to  fnr- 
nleb  thecoples  of  tbe  "case"  and  points  re- 
quired by  rule  8  of  tbesupremeconrt.  Un- 
der rule  11,  respondent's  attorney  moved 
to  dlsmlsR  tbe  appeal. 

Wm.  A.  WWiuniB,  for  reapondent. 

Pbb  CumAM.    Motion  granted. 


Bean  t.  Western  N.  C.  R.  Co. 

(Supreme  Court  of  North  CarOUna.  Dec  23, 
1890.) 

HaaiiiaaHoa  of  Mi.8tbb— FLKAonrs— BvcoaHoa— 
Fbllow-Ssbtants. 

1.  In  an  action  against  a  railroad  company  for 
injuries  to  a  brakeman,  defendant  pleaded  a  re- 
lease of  the  damages  doe  to  the  injury.  Tbe  re- 
ply denied  the  execution  of  the  release,  and  al- 
leged that  when  It  was  executed  itwas  under  the 
impression,  on  plaintiff's  part,  that  it  was  a  re- 
ceipt for  wages  due  him,  and  that  he  was  unable 
to  comprehend  the  pnrport  of  tbe  release  by  rea- 
son of  the  bodily  pain  and  mental  anxie^  m  waa 
then  auflerlng  in  consequence  of  his  injuries. 
Held  that,  though  there  was  no  allegation  of 
fraud,  the  reply  shows  matter  sufficient  to  inval- 
idate the  alleged  release. 

a.  Instead  of  the  single  issue  as  to  Uie  valid- 
ity of  the  release,  the  court  submitted  to  the  jury 
three  issoea,  viz.,  whether  plaintiit  ezeonted  the 
instrument  thinking  it  was  a  reoei^  for  wages; 
whether,  at  the  time  it  was  obtalneo,  he  waa 
suffering  bodily  pain  and  mental  anxiety  due  to 
his  injwies;  and  whether,  by  reason  of  such 
suffering,  he  was  unable  to  comprehend  the  effect 
of  the  release.  Beid,  that  this  was  not  prejudi- 
cial to  defendant. 

&  A  railroad  company  having  cut  its  road- 
bed along  the  side  of  a  mountain,  it  is  negligence 
for  it  to  leave  masses  of  rook,  which  had  been 
loosened  In  blasting,  in  such  a  position  that  they 
itre  liable  to  fall  at  any  time  upun  the  track;  and 
it  is  not  relieved  from  liability  for  a  consequent 
injury  to  an  employe  on  its  train  by  tbe  fact  that 
it  hires  a  track-walker,  whose  duty  it  is,  before 
and  after  the  passage  of  each  tndn,  to  see 
whether  rock  has  fallen,  or  is  about  to  fall. 

4.  The  danger  in  such  case  is  not  one  with 
knowledge  of  which  the  trainmen  are  chargeable, 
where  it  is  shown  that  they,  when  on  the  train, 
are  on  a  level  with  the  rock,  which  does  not  look 


daiwerons  from  tliat  point;  and  they  will  not  be 
held  to  have  assumed  the  risk,  unless  knowledge 
is  proved. 

6.  Assuming  that  the  track-walker  ia  a  fel- 
low-servant of  the  trainmen,  his  negligence  will 
not  bar  a  recovery,  because  without  tbe  prior 
negligence  of  defendant  his  negligence  oonld  not 
have  resulted  in  the  injury. 

Appeal  from  superior  court,  Buncombe 
county:  Connoh.  Judge. 

Tbe  plaintiff  brought  this  action  to  re- 
cover damages  for  Injuries  sustained  by 
him  while  be  was  in  tbe  service  of  the  de- 
fendant railroad  company  as  a  brakeman 
on  the  freight  train,  occasioned  by  Its 
negligence,  etc.  Among  other  tUnffs,  it  is 
allQKd  in  tbe  complaint:  "(8)  That  at 
the  point  where  tbe  engine  and  cara  were 
thrown  from  the  track,  as  mentioned  In 
the  preceding  paragraph,  there  was  a 
large  mass  of  stone,  being  tbe  end  of  an 
adjacent  mountain,  standing  up  at  an  an- 
gle of  between  forty-flve  and  sixty  degrees, 
extendlns  Into  the  river:  the  latter  being 
at  this  point  of  tbe  depth  of  about  twenty 
feet.  Tbe  defendant  company.  In  making 
room  for  the  road-bed,  did  not  cut  the  full 
width  of  tbe  track  into  tbe  said  mass  of 
stone,  so  as  to  give  tbe  said  road-bed  a  firm 
foundation,  but  built  a  part  of  the  track 
upon  a  substructure  of  wood  and  dirt 
that  had  a  precarious  footing  on  the  alop- 
ing  mass  of  stone  aforesaid.  This  masa  of 
stone  on  the  opposite  side  of  tbe  track, 
and  forming  the  upper  portion  of  the  cut 
at  this  point,  was  much  loosened  by  tbe 
blasting  that  was  done  there,  where  tbe 
track  was  located  by  the  defendant;  and, 
being  left  without  sufficient  support  at  Its 
foundation,  pieces  of  It  were  liable  at  any 
time  to  be  precipitated  upon  the  track. 
Tbe  stone  tbat  caused  tbe  engine  to  be 
thrown  from  the  track,  as  herdnbefore 
mentioned,  was  In  the  large  mass  referred 
to,  and,  after  tbe  location  of  the  road-bed 
by  tbe  defendant,  had  been  left,  one  end  of 
It.  and  part  uf  one  side,  wholly  unsupport- 
ed, and  the  upper  end  of  It  was  so  feebly 
held  by  the  mass  above  it  tbat  the  jar  and 
concussion  occasioned  by  the  passing 
trains  were  likely  at  any  moment  to  pre- 
cipitate It  upon  the  track,  which  was  only 
a  few  feet  from  It.  (4)  Tbe  unsafe  condi- 
tion of  tbe  road-bed  and  track  at  this 
point,  their  proximity  to  the  river  on  one 
side,  and  the  mass  of  stone  on  the  other, 
considering  the  depth  of  tbe  river  and  Its 
rapid  Sow,  and  the  loose  and  unsobstan- 
tial  character  uf  tbe  overhanging  mass  of 
stone,  rendered  the  passage  of  an  engine 
and  carson  tbe  road  extremely  bacardons. 
so  much  so  tbat  In  caae  of  accident,  escape 
from  danger,  by  leaping  to  tbe  right  or 
the  left,  was  impossible.  Of  all  this  the  de- 
fendant might  and  would  then  and  there- 
tofore have  known  by  due  care:  and,  had 
It  regarded  Its  duty.  It  would  have  ao  lo- 
cated its  road-bed,  and  protected  the  track 
from  the  overhanging  mass  of  stone,  as  to 
have  prevented  obstructions  from  falling 
on  the  track,  and  otherwise  have  rendered 
tbe  road  safe  and  6ecure  against  damage  to 
employes  and  others  passing  over  the 
road.  And  yet  the  defendant,  not  rearard- 
ing  its  duty,  was  so  careleas,  negligent, 
and  unokillful  In  this  behalf  that  It  failed 
to  provide  a  safe  road-bed  and  track,  and 
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failed  to  keep  It  tree  and  clear  of  obatrae- 
tluDs;  by  reason  whereof  the  plaintiff, 
while  in  the  employment  of  the  defendant, 
and  while  engaged  in  the  discharge  of  his 
<luties  as  brakeman,  and  while  he  was 
hlmBelflnno  laolt,  received  the  aforesaid 
injuries  in  the  manner  hereinbefore  de- 
«icribed. "  The  defendant  denied  the  mate- 
rial nliegatlons  of  the  complaint,  and  al- 
leged as  aflirmatire  defense:  "(l)  That,  It 
injured  at  all,  it  was  not  by  reason  of  the 
negligence  of  this  defendant,  bat  by  plain- 
tifs  negligence,  eontribnting  to  the  said 
injnry.  (2)  That,  If  lnjared,it  was  not  by 
reason  of  the  negligence  of  defendant,  as 
alleged  in  the  complaint,  bat  by  reason  of 
the  negligence  of  a  fellow-servant  of  the 
plaintiff  in  the  service  of  the  defendant." 
For  a  third  defense  to  this  action,  defend- 
ant says:  "(3)  That  after  the  Injurlea 
«oniplained  of,  and  before  the  commence- 
ment of  this  action,  the  plaintiff,  on  the 
ISth  day  of  December,  1886,  ezecoted  and 
<lellvered  to  this  defendant  a  release  from 
4ill  liability  to  him  (plaintiff)  on  the  part  of 
'defendant  by  reason  of  tbeinjnrles  received 
and  snflered  by  the  plaintiff,  as  alleged  In 
the  complaint.  That  the  said  release  was 
«xecuted  by  this  plaintiff,  and  delivered  as 
aforesaid,  for  valnable  couslderationB, 
and  In  fnll  settlement  of  any  claim  plain- 
tiff may  have  had  against  this  defendant 
by  ivason  of  any  negligence,  as  alleged  In 
the  complaint  of  plaintiff,  on  the  part  of 
this  defendant,  its  officers  or  agents;  and 
this  said  release  this  defendant  pleads  in 
t>ar  of  this  action,  and  makes  dne  protest 
of  the  same  in  this,  its  answer."  The 
plaintiff  replied  to  this  answer  as  follows: 
'"(1)  That  he  denies  the  same  to  be  tme. 
<2)  That,  if  he  did  sign  the  said  allied 
release,  he  did  it  under  the  impression, 
(lelief,  and  understanding  that  be  was 
Aigning  a  receipt  for  wages  then  doe  bim 
by  the  defendant  company,  and  that  at 
«nia  time,  to-wit,  the  date  of  the  alleged 
release,  the  defendant  company  was  in- 
4lelited  to  the  plaintiff  Jn  the  sum  of  about 
fifty  dollars,  due  as  wages  earned  in  the 
«nip1oyment  of  said  company.  (3)  That 
said  alleged  release  was  attained  by  the 
agent  of  the  def<!ndant  company  in  a  few 
days  after  the  said  injuries  were  received, 
and  while  plaintiff  was  suffering  great 
bodily  pain  therefrom,  mental  anxiety  by 
renMon  thereof,  and  was  unable  to  com- 
1>i-ehend  the  meaning  or  effects  of  thesame. 
<4)  That  the  plaintiff  was  at  the  time  the 
alleged  release  was  procured,  and  is  now, 
an  Ignorant,  Illiterate  colored  person,  nn- 
able  to  rend  or  write,  and  did  not  uuder- 
«tiind  or  comprehend  the  purport  of  said 
release. " 

.\t  the  trial,  on  motion  of  the  plaintllT, 
the  following  issnes  were  submitted  to  the 
Jury:  "(1)  nid  the  plaintiff  sign  and  de- 
liver the  release  mentioned  In  the  answer 
4)f  December  18, 1885?  (2)  Did  the  plain- 
tiff sign  said  release  under  the  Impression, 
belief,  and  understanding  that  it  was  a 
receipt  for  wages  due  him  from  the  de- 
fendant o.ompany?  (3)  Was  said  release 
obtained  by.  the  defendant  company  while 
the  plaintiff  was  suffering  great  bodily 
l>ain  and  mental  anxiety  from  the  injuries 
received  by  hlra?  (4)  Was  the  plaiutiff, 
by  reason  of  such  bodily  pain  and  mental 


anxiety,  unable  to  comprehend  tbe  pur- 
port and  effect  of  such  release?  (5)  Was 
the  plaintiff  injured  by  the  negligence  of 
thedefendant companyasalleged?  (6)  Did 
the  plaintiff,  by  his  negligence,  contribute 
to  the  injury?  (7)  Was  the  plaintiff  in- 
jured by  the  negligenceof  a  fellow-servant, 
and,  if  so,  what  one?  (8)  What  damage 
has  plaintiff  sustained  by  reason  of  said 
InJnry?"  The  defendant  excepted  to  the 
above  issues,  and  tendered  the  following 
as  the  Issues  arising  upon  the  pleadings : 
"(1)  Wart  the  plaintiff  injured  by  the  de- 
fendant company  as  alleged  in  the  com- 
plaint? (2)  Did  theplatntlff  contribute  to 
bis  injory  by  his  negligence?  (3)  Was  the 
plaintiff  injured  by  the  negligence  of  a  fel- 
low-servant, and,  it  so,  what  one?  (4) 
Did  tbe  plaintiff  execute  and  deliver  to  the 
defendant  company  the  paper  writing 
mentioned  in  tbe  pleadings  as  a  release  of 
his  claim  for  damages,  and  In  settlement 
of  the  same?  (5)  What  damage,  If  any. 
Is  the  plaintiff  entitled  to  recover?"  De- 
fendant excepted  to  the  ruling  of  the  court 
refusing  to  submit  the  issues  tendered  by 
It.  Tbe  Jury  responded  to  tbe  first  issue, 
"  Yes ; "  to  the  second,  "  No ; "  to  the  third, 
"Yes;"  to  the  fourth  "Yes;"  to  the  fifth, 
"Yes;"  tothe  sixth, "No;"  to  the  seventh, 
"No;"  and  to  the  eighth.  "91,600,"— which 
responses  duly  appear  In  the  record  proper. 
The  following  Is  so  much  of  the  evidence 
as  has  reference  to  the  stone  in  the  pre- 
cipitous side  of  the  moontaln,  the  condi- 
tion thereof,  and  the  fall  of  parts  of  the 
same  on  tbe  road:  "Tbe  stone  had  to  be 
cut  out  to  make  the  track  at  tbe  place 
where  the  train  run  off.  A  rock  had  fall- 
en on  track  from  the  side  of  the  mountain. 
I  lived  in  1886  at  Hot  Springs.  1  am  ac- 
quainted with  the  road  where  the  accident 
occurred.  The  railroad,  after  crossing  the 
bridge,  passes  a  curve.  Where  the  acci- 
dent happened  the  strata  of  rock  had  been 
cot  off;  pine  stump  In  it;  water  running 
through  It.  It  was  a  cold  November 
momlug.  The  bed  of  the  road  was  cut 
oat  of  the  rock.  The  dip  of  the  rock  was 
such  that  when  loosened,  either  by  the 
freeslng  of  water  or  the  Jarring  of  tbe 
train,  they  would  naturally  be  thrown 
npon  the  track.  Some  of  them  were  of 
considerable  sice,— as  large  as  a  millstone. 
The  rock  was  tbe  apparent  cause  of  tbe 
wreck.  Trains  ran  along  there  every  day. 
I  have  seen  the  chief  engineer,  Major  Wil- 
son, there.  They  had  Captain  Payne 
there  as  road-master.  He  passed  there 
every  day.  The  condition  was  remarked 
by  everybody  as  dangerous.  It  remained 
thera  four  years.  After  the  accident,  the 
defendant  built  a  rock  wall.  They  have 
begun  to  cut  off  the  rocks.  The  rock  is  a 
granite  flint;  breaks  off  in  blocks.  Two 
men  were  killed.  The  place  was  dangerous 
looking;  apparent  to  any  one.  A  man  on 
top  of  a  freight-car  would  be  on  a  level 
with  the  rock.  It  would  not  appear  dan- 
gerous to  a  man  on  tup  of  a  freight-car." 
Dr.  Burroughs,  witness  for  the  plaintiff, 
testified  as  follows:  "I  know  theplatntlff. 
His  leg  was  very  much  injured, — lacerated. 
I  think  there  was  fracture.  I  have  exam- 
ined It  since.  There  is  some  ulceration. 
I  think  that  he  will  always  be  lame.  The 
leader  In  his  leg  was  cot. "    "  1 11  ve  at  Hot 
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SpringB.  I  remember  the  wreck  Id  1886. 
The  ruad  was  cut  ont  of  the  side  ot  the 
mountain ;  the  rocks  projecting  ont  of  the 
mountain.  I  went  there  alter  the  acci- 
dent. Could  not  Bee  the  engine.  The  de- 
fendant bad  a  road-walker  there.  It  was 
the  duty  of  the  track-walker  to  go  before 
and  after  each  train,  and  to  see  that  the 
road  was  clear,  and  not  obstructed.  He 
walked  at  the  head  ot  trains  to  see  if  there 
was  any  obstruction.  I  have  seen  him 
there.  I  do  not  know  that  there  was  any 
track-walker  there  that  morning."  "I 
was  in  the  employ  of  the  W.  N.  C.  R.  B. 
Painted  Deep  Water  bridge.  I  notteed 
the  condition  of  the  railroad  near  there. 
I  called  Major  Banner's  attention  to  it. 
He  was  at  the  time  assistant  engineer. " 

The  following  is  a  copy  ot  the  reieaseex- 
ecnted  by  the  plaintiff  in  question:  "State 
of  North  Carolina,  Rowan  county.  Know 
all  men  by  these  presents,  that  I,  Pink 
Bean,  a  train  hand  on  the  Western  North 
Carolina  Railroad,  for  and  In  considera- 
tion of  thirty  dollars,  and  other  considera- 
tions made  me  thereto,  the  recript  whereof 
is  hereby  acknowledged,  do  hereby  release 
the  Western  North  Carolina  Railroad 
Company  from  all  claims  whatsoever 
which  I  have  or  may  have  against  them 
for  injuries  caused  me  while  in  their  em- 
ploy, aad  especially  for  damages  for  inju- 
ries received  on  the  25th  day  of  November, 
1866,  near  Warm  Springs.  Witness  my 
hand  and  seal  this,  the  18tb  day  of  Decem- 

ber,  1885.    Pink    X    Bean.    [Seal.]     Wit- 
mark, 
nes:  H.  A.  Wtchk." 

The  defendant's  counsel  requested  the 
court  to  give  the  following  instructions 
to  the  Jury :  "  (1)  That  negligence  was  a 
question  for  the  court;  and  as  there  was  ' 
no  controversy  between  the  plaintiff  and 
defendant  as  to  the  facts  shown  by  plain- 
tiff, and  relied  on  by  him,  pertaining  to 
the  6th  Issue,  it  was  for  the  court  tjo  say 
whether  such  undisputed  facts  constitut- 
ed negligence ;  and  in  law  they  did  not, 
and  Jury  must  so  find,  responding  to  such 
issues  in  the  negative.  (2)  That  contrib- 
uting negligence  was  a  question  for  the 
court ;  and  as  there  was  no  controversy 
between  the  plaintiff  and  defendant  as  to 
the  existence  of  the  facts  and  circumstan- 
ces relied  upon  by  the  defendant,  and 
testified  to  by  the  plhintift  and  bis  wit- 
neees,  to  establish  contributory  negligence 
on  bis  part,  the  same  did  so  establish  it, 
and  the  Jury  must  find  the  6th  iRsue  in 
the  aftlnijative.  (S)  That  according  to 
the  testimony  of  one  ol  plaintiff's  witness- 
es, one  Stone,  the  defendant  has  provided 
at  the  point  on  its  road  where  the  plain- 
tiff was  injured  a  track- walker,  whose 
duty  it  was  to  precede  and  follow  each 
train  pasHiog  over  that  portion  of  the 
road,  for  the  purpose  of  keeping  the  same 
clear  of  obstacles;  and  his  failure  to  noti- 
fy the  coming  train,  on  which  the  plaintiff 
was  engaged,  nl  the  obstacle  on  the 
track,  or  to  remove  the  same,  was  negli- 
gence on  bis  part;  and,  being  a  fellow- 
servant  with  the  plaintiff,  the  Jury  should 
find  the  7tb  issue  in  the  atfirmatlve.  (4) 
That  there  is  no  evidence  of  any  undue 
influence,  fraud,  or  virtual  mistake.  In  the 


execution  of  the  release  mentioned  in  this 
case.  (6)  That  the  only  question  for  the 
Jury  in  this  action,  in  passing  upon  the  ex- 
ecution of  the  release.  Is  as  to  whether  be 
signed  it.  (6)  ▲  weak  understanding  on 
the  part  of  the  plaintiff  is  not  sufficient  to 
set  aside  a  release  ot  the  kind  mentioned 
here,  but  there  must  be  connected  with 
that  understanding  some  frauds  or  sur- 
prise,—fraud  practiced  on  plaintiff  by  the 
defendant,  or  surprise  on  bis  part.  (7) 
If  the  parties  have  equal  means  of  informa- 
tion, the  rule  of  caveat  emptor  applies, 
and  the  injured  party  cannot  bare  redress 
if  he  tail  to  avail  blmaeU  of  those  sources 
ot  inlormation  wbiefa  be  may  readily 
reach,  unless  prevented  by  the  artifice  or 
contrivance  ol  the  other  party.  (8)  Be- 
fore the  r^ase  mentioned  in  the  pleading;* 
can  be  set  aside,  the  Jury  must  find  that 
the  defendant  practiced  fraud  upon  the 
piaintllf  In  obtaining  it  from  him,  or  ob- 
tained it,  both  partiew  being  mistaken,  or 
acting  under  a  mistake,  or  exercised  an 
undue  influence  over  bim  in  obtaining  it 
from  him.  (9)  There  is  no  evidence  of 
fraud,  to  go  to  the  jury,  practiced  upon 
this  plaintiff  In  obtaining  from  bim  tbe  re- 
lease. (10)  There  Is  no  evidence  of  nintual 
mistakes  of  the  parties,  or  tbe  mistake  of 
one  Induced  by  the  fraud  of  tbe  other. 

(11)  There  is  no  evidence  of  undue  inflaence 
exercised  over  the  plaintiff  by  this  defend- 
ant in  obtaining  from  Iiim  tbe  release. 

(12)  There  are  no  such  allegations  In  the 
reply  by  this  plaintiff  as  entitled  him  to 
have  this  release  sot  aside,  except  tbe  first 
one,  wherein  plaintiff  alleges  be  did  not 
sign  and  deliver  it.  (13)  That,  in  tbe  light 
of  the  allegations  of  the  reply,  the  sameare 
not  material,  except  as  to  the  signing  and 
delivering  ttie  release,  to  which  the  first 
issue  only  la  responsive."  The  defendant 
excepted  to  the  charge  ot  tbe  court,  and 
assigned  as  errors  In  the  same  tbe  court's 
failure  to  give  as  a  part  ot  the  same  tbe  In- 
structions asked  for  by  the  defendant. 
There  was  a  finding  by  the  Jury,  as  before 
specified,  and  as  appears  In  the  record 
proper.  Upon  these  findings  tbe  defend- 
ant asked  tor  Judgment  In  its  behalf, 
which  the  court  refused,  and  gave  Judg- 
ment tor  the  plaintiff,  which  is  set  out  In 
tbe  record  proper.  The  defendant  except- 
ed, and  appealed  to  thiscourt. 

D.  Scbeack,  F.  H.  Bnsbee,  and  Cbariea 
Price,  for  appellant.  Junes  A  Sbafitrd,  for 
appellee. 

Mebrimon,  C.  J.,  (after stating  tbefneta 
as  above.)  The  first  two  assignments  of 
error  have  reference  to  the  issues  of  fact, — 
First,  those  which  the  court  submitted  to 
tbejury;  and,secoo(f^,  those  proposed  by 
the  defendant,  and  which  the  court  re- 
fused to  submit.  Tbe  two  may  be  conidd- 
ered  and  disposed  of  together.  In  this 
connertion,  it  is  Important  to  observe  the 
nature  and  purpose  of  tbe  pleadingR,  and 
the  same  of  the  issues  arising  upon  them, 
and  how  they  arise.  The  plaintlO  allegee 
that  he  was  the  servant — a  brakeman  on 
a  train  of  cars— ot  tbe  defendant,  and. 
while  he  was  employed  about  hia  duties 
as  such,  he  sustained  physical  injuries,  and 
damages  as  a  consequence,  occasioned  by 
the  default  and  neglect  of  the  defendant  in 
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respects  speclfled.  The  defendant  denies 
tbe  material  allegations  of  the  complaint, 
and  In  its  answer  alleges  these  grounds  of 
afflrmative  defense:  First,  that  of  con- 
tributoiy  negligence  on  tbe  part  of  the 
plaintiff;  eeooadfy,  that  the  plaintiB,  for 
a  valuable  consideration,  released  the  de- 
fendant from  liability  to  him  for  the  in- 
]urieB  complained  of,  and  damages  in  con- 
seqaence  thereof.  The  answer  alleges 
"new  matter  constituting  a  defense  by 
way  ut  avoidance,"  or,  rather,  three  dis- 
tinct matters  uf  defense  by  way  of  avoid- 
ance. The  plalntifi,  in  his  reply,  first 
simply  denies  that  tbe  matters  so  alleged 
are  true.  He  farther  replies,  as  matter  of 
indacement,  that  tbe  defendant  owed  him 
about  tbe  sum  of  $50.  He  then,  in  that 
connection,  further  replies  and  alleges 
speciflcally:  "(3)  That  said  alleged  release 
was  attained  by  the  agent  of  the  defend- 
ant company  a  few  days  afrer  the  said  in- 
Juriea  were  received,  tmd  while  plaintiff 
was  snffering  great  bodily  pain  therefrom, 
mental  anxiety  by  reason  thereof,  and 
was  unable  to  comprehend  the  meaning 
or  effects  of  tbe  same.  (4)  That  plaintiff 
was  at  the  time  the  alleged  release  was 
procured,  and  is  now,  6n  ignorant,  illiter- 
ate colored  person,  unable  to  read  or 
write,  and  did  not  understand  or  compre- 
hend the  purport  of  said  alleged  release. " 
He  thus  replies,  and  alleges,  as  to  the  re- 
lease relied  upon  by  the  defendant,  new 
matter,  equitable  in  its  nature,  not  incon- 
sistent with  the  complaint,  and  demands 
Judgment  that  he  be  relieved  as  to  the 
same  for  the  purposes  of  tbis  action,  and 
it  be  declared  and  adjudged  inoperative 
and  void.  Tbe  defendant  might  allege 
such  matters  of  defense,  whether  legal  or 
equitable  in  their  nature,  and  so  the  plain- 
tiff might  make  reply.  Code,  §§  243,  245, 
248.  The  matter,  equitable  in  its  nature, 
alleged  in  tbe  reply  is  not  so  fully,  specific- 
ally, and  formally  alleged  as  it  might  and 
ODght  to  be,  but  tbe  court  can  see  the  sub- 
stance and  parpose  -of  it,  and  therefore 
tbe  reply  must  be  upheld  as  a  pleading. 
All  matters  equitable  in  their  nature 
should  be  allured  in  the  pleadings  with 
each  reasonable  fullness  and  particularity, 
as  to  the  constitaenrt  facts,  as  will  enable 
tbe  court  to  see  clearly  the  character  of  the 
equity  alleged,  the  purpose  of  the  pleading, 
and  the  issues  raised.  Under  the  preseut 
method  of  civil  procedure,  thepartiestoan 
action  may  allege  their  causes  of  action, 
and  tbeir  rights  in  and  about  them, in  the 
same  action,  whether  the  same  be  legal  or 
equitable,  or  both ;  and  ftie  court  must  ad- 
minister such  rights  in  the  action  where 
tbe  same  are  pertinent,  and  where  to  ad- 
minister tbem  Is  necessary  to  a  proper  de- 
termination of  It.  The  constituent  facts 
uf  an  alleged  equity,  whether  tbe  same  be 
tbe  chief  cause  of  action,  or  be  alleged  as 
a  pertinent  incident  in  the  course  of  tbe 
pleadings.  In  some  aspect  of  the  case,  are 
sometimes  voluminous  and  complicated. 
In  sncb  cases  the  essential  facts— not  snch 
as  are  Immaterial  and  merely  evidential — 
should  be  so  alleged  as  to  present  tbe 
equity  clearly,  and  with  a  view  to  facili- 
tate the  trial  of  necessary  issues  of  fact 
when  raised.  This  is  necessary,  in  order 
to  avoid  a  maltltode  of  issues,  and  to  pre- 


vent confusion.  In  some  cases,  particular- 
ly in  some  equity  cases,  it  would  facilitate 
tbe  trial  and  disposition  of  tbem  if  tbe 
court  would  "direct  the  Jury  to  find  a  spe- 
cial verdict  in  writing  upon  all  or  any  of 
the  issues."  or  if  it  would  "instruct  them, 
it  they  find  a  general  verdict,  to  find  upon 
particular  questions  of  fact,  to  be  stated  in 
writing, "  and  to  make  a  "  written  finding 
thereon,"  as  allowed  by  the  statute. 
Code,  §409;  Porter  v.  Railroad  Co.,  97  N. 
C.  66,  2  8.  E.  Rep.  681. 

Now,  in  this  case,  the  complaint  and  an- 
swer directly  raised  the  issue  of  fact  as  to 
tbe  alleged  negligence  of  the  defendant. 
The  pleadings,  and  particularly  tbe  an- 
swer and  the  reply,  raised — First,  th« 
issue  of  fact  as  to  tbe  contributory  neg- 
ligence of  tbe  plaintiff ;  secondly,  that  as 
to  the  negligence  of  a  fellow-servant; 
thirdly,  that  as  to  tbe  alleged  release  of 
the  plaintiff  e:cecuted  to  the  defendant; 
fourthly,  that  raised  by  tbe  allegation  of 
the  reply  that  the  release  mentioned  was 
obtained  by  the  defendant  from  the  plain- 
tiff shortly  after  he  sustained  the  injuiies 
complained  of,  while  he  was  suffering 
great  bodily  pain  and  mental  anxiety  oc- 
casioned thereby,  was  unable  to  compre- 
hend the  meaning  and  effects  of  the  release, 
and  that  be  was  ignorant,  lliiterMte,  un- 
able to  read  or  write,  and  did  not  under- 
stand or  comprehend  the  purport  of  the 
same.  The  court  plainly  and  properly 
submitted  the  first  four  issues  directly, 
and  a  fifth  one  as  to  damages.  Tbis  the 
defendant's  counsel  Poocedes,  but  be  in- 
sists that  the  second,  third,  and  fourth 
issues  submitted  were  not  raised  by  the 
pleadings;  that  they  were  immaterial, 
confusing,  and  inconsistent  with  the  first 
Issue  submitted,  and  therefore  absurd. 
We  cannot  treat  these  objections  am  well 
founded.  The  reply  to  tbe  answer  does 
not  expressly  allege  that  the  release  in 
question  was  obtained  from  the  plaintiff 
by  tbe  frand  of  tbe  defendant  or  its  agents, 
but  it  does  allege  informally.  In  substance 
and  effect,  that  it  was  obtained  by  the  de- 
fendant under  such  circumstances  of  un- 
fairness, undue  advantage,  inadequacy  of 
consideration, suddenness,  while  tbe  plain- 
tiff was  suffering  great  pain  and  mental 
anxiety,  while  be  was  Ignorant  and  un- 
able to  comprehend  tbe  meaning  and  pur- 
pose of  sucb  an  Instrument,  under  sucb 
circumstances  of  mistake  and  surprise,  as 
that  the  court,  in  the  exercise  of  its  equi- 
table Jurisdiction,  ought  and  will  not  al- 
low the  defendant  to  plead  and  use  it  to 
the  disadvantage  of  the  plaintiff  in  this 
action.  The  reply  as  to  the  release  cer- 
tainly alleges  such  pertinent  matter,  equi- 
table in  its  nature,  in  appropriate  connec- 
tion, as  will  Induce  the  court  to  enter- 
tain and  allow  the  same  to  be  litigated 
and  determined  in  the  orderly  course  of 
action.  The  matter  so  alleged  Is  fit  and 
appropriate  to  be  pleaded;  and  all  issues, 
whether  of  law  or  fact,  raised  concerning 
the  same  must  be  tried  and  determined  in 
the  regular  course  of  procedure.  The  de- 
fendant did  not  in  any  respect  demur  to 
the  reply  to  tbe  answer.  It  was  treated 
by  the  parties  and  the  court  as  if  the  al- 
legations therein  were  denied,  and  thus 
serious  issues  of  fact  were  raised  to  be 
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tried  by  the  Jnry.  The  plaintlO  had  the 
right  to  have  theflelBBues  tried.  Perhaps 
the  court  might  haveframed  a  Bingle  Issue 
of  fact  as  to  the  validity  or  invalidity  of 
the  release;  but  It  submitted  threts  issues 
In  that  respect,  with  the  view  and  for  the 
purpose  of  thus  ascertaining  the  leading 
distinctive  facts  underlying  the  alleged 
«quity.  While  the  pleadings  did  not  log- 
ically raise  the  three  Issues  as  submitted, 
the  three  in  effect  were  so  framed  as  to 
settle  the  material  facts,— the  issne  of  fact 
to  be  passed  upon  by  the  Jury.  The  Issues 
submitted  were  plain.  The  jury  could  un- 
derstand them.  They  were  not  confusing, 
nor  did  they  In  any  respect,  because  there 
werethree,  prejndicethedefendant.  It  does 
not  BO  appear  from  the  record,  nor  can 
we  see  that  it  did  necessarily.  Regularly 
and  ordinarily,  the  issues  of  fact,  simply 
an  raised  by  the  pleadings,  should  be  sub- 
mitted to  the  Jury ;  but  that  they  are  sub- 
divided intelligibly  will  not  be  ground  for 
a  venire  de  novo,  if  the  party  complaining 
was  not  thereby  prejudiced.  The  Hrst  ex- 
ception cannot,  therefore,  be  sustained. 

The  isBues  proposed  by  the  defendant 
were  sabstantially,  in  all  material  re- 
spects, embraced  In  the  IsBues  1, 6, 6, 7,  and 
8  submitted.  That  was  snfflcient.  The 
contradiction  and  absurdity  in  the  plead- 
ing and  issues  in  respect  to  the  release  com- 
plained of  did  not  at  all  ntfect  the  sub- 
stance of  the  pleading  or  the  issues.  Un- 
der the  present  method  of  procedure  and 
pleading,  a  party  may  allege  that  he  did 
not  execute  a  deed  or  other  instrument, 
and  further  allege  matti.T  in  avoidance  of 
the  same.  It  may  be  that,  under  the  cir- 
cumstances, the  plaintiff  did  not  remem- 
ber or  believe  that  beexecnted  the  release; 
but,  if  he  did,  he  might  nevertheless  fur- 
ther allege  any  matter  in  avoidance  of  it. 
Hence  the  second  exception  cannot  be  sus- 
tained. 

The  facts  going  to  prove  the  alleged  neg- 
ligence of  the  defendant, and  bearing  upon 
the  fifth  issue  submitted,  were  not  contro- 
verted. Accepting  them  as  true,  we  can- 
not hesitate  to  hold  that  there  was  negli- 
gence as  alleged.  The  mass  of  stone  just 
above  and  near  to  the  railroad  track  on 
which  trains  moved  were  in  condition,  as 
to  situation,  to  slide  or  fall  upon  the 
track,  were  dangerous,  were  a  standing 
menace,  and  were  allowed  to  be  so  for 
several  years,  and  the  agents  of  the  de- 
fendant knew  the  fact;  The  stone  ought 
to  have  been  removed  when  the  road  was 
constructed.  The  fact  that  the  defendant 
kept  a  "track- walker."  whose  duty  was 
to  examine  and  see.  Just  after  a  train  had 
passed  the  dangerous  point,  whether  rock 
bad  fallen  or  was  about  to  fall, cannot  ex- 
cuse the  defendant.  It  was  its  serloas 
duty  to  avert  such  danger,  because  it  was 
obvious,  could  be  seen,  and  ought  to  have 
been  removed.  It  is  not  sntticlent  to  be 
simply  cautionary,  when  a  manifest  dan- 
ger exists  that  may  and  ought  to  be  re- 
moved. Hence  the  defendant  was  not  en- 
titled to  have  the  flrst  special  instruction 
It  asked  the  court  to  give.  Nor  was  it  en- 
titled to  have  the  second  one  asked  and 
refused.  There  was  no  evidence  to  prove 
that  the  plaintiff  knew  of  the  dangerous 
condition  of  the  stone  that  fell   on  the 


track,  and  caused  the  disaster  in  which  be 
suffered  injury.  Nor  was  this  an  ordinary 
ha  sard,  certainly  as  to  the  plaintiff,  of 
which  be  is  presumed  to  take  knowledge. 
He  was  a  brakeman ;  he  did  service  on 
trains  that  passed  rapidly  by  the  danger- 
ous point  at  Intervals;  and  the  evidence 
went  to  prove  that  at  his  place  uf  duty  he 
might  not  observe  thedanger,  as  he  would 
be  "  on  a  level  with  the  rock. "  The  plain- 
tiff was  about  his  duty  on  the  moving 
train.  He  was  unconscious  of  the  danger 
as  the  train  approached  it.  He  did  not  do 
anything  to  contribute  to  the  injury  he 
suBtain?d.  or  the  negligence  of  the  defend- 
ant that  gave  rise  to  it.  In  no  asttect  uf 
the  matter  does  it  so  appear.  Nor  was 
the  injury  sustained  by  the  plaintiff  attrib- 
utable at  all, so  far  as  appears,  to  the  neg- 
lect of  a  fellow-servant.  It  is  said  the 
trackman  was  a  fellow-servant,  nnd  he 
failed  to  do  his  duty.  It  does  not  so  ap- 
pear. It  appears  it  was  the  duty  of  the 
trackman  to  visit  the  dangerous  place 
Just  before  and  Just  after  trains  passed  the 
same.  It  does  not  appear  that  he  did  or 
did  not.  It  may  be  that  the  weight  of  the 
freight  train,  and  the  Jar  occasioned  b.v  it, 
suddenly  precipitated  the  fall  of  the  stone. 
But,  granting  that  the  trackman  failed 
to  discharge  his  duty  and  to  give  notice, 
there  was  the  greater  neglect  of  the  de- 
fendant, and  the  injury  was  occasioned  by 
that  neglect.  The  defendant  was  bound 
to  remove  so  great  a  danger.  If  it  bad 
done  so  at  the  first,  as  it  did  at  last  and 
after  the  disaster,  the  plaintiff  had  not 
suffered  the  injury  complained  of. 

We  are  of  opinion  that  there  was  evi- 
dence of  mistake,  surprise,  and  undue  ad- 
vnntafie  taken  of  the  plaintiB,  under  such 
circumstances  as  ought  to  avoid  the  re- 
lease relied  upon  by  the  defendant,  if  the 
allegations  of  the  reply  were  true,  as  the 
Jury  found  them  to  be.  The  release  was 
executed  within  a  few  days  after  the  plain- 
tiff sustained  the  injuries,  at  the  instance 
of  the  defendant,  through  its  agent,  while 
he  was  suffering  great  bodily  pain  and 
mental  anxiety  occasioned  by  such  injo- 
ries,  when  he  was  nnable  to  comprehend 
the  meaning  and  ettects  of  the  release.  He 
was  ignorant,  unable  to  write,  and  be  did 
npt  understand  or  comprehend  the  pur- 
port of  such  instmment.  The  defendant 
owed  him  wages;  and  he  believed,  when 
he  executed  the  release,  that  be  was  giv- 
ing a  receipt  for  a  part  of  the  snm  doe  bim 
for  wages.  The  Jury  so  find  by  their  ver- 
dict in  response  tp  the  pertinent  issues  sub- 
mitted to  them.  The  evidence  tended  to 
prove  that  the  defendant's  agent  at  Hot 
Springs,  within  a  few  days  after  the  plain- 
tiff sustained  the  injury,  sent  him  on  its 
Voad  to  Salisbury,— a  distance  of  160  miles 
or  more,— where,  at  the  ofiBceof  the  defend- 
ant, its  agent  took  the  release  In  qnestinn, 
paying,  ap  the  consideration  therefor,  $30. 
The  evidence  also  tended  to  show  that  the 
damages  BOBUstained  were  greatly  in  excess 
of  that  sum.  There  was  evidence  tending 
to  prove  the  ^bstance  of  the  allegations 
of  the  reply  in  respect  to  the  release.  It 
was  in  evidence  lor  the  defendant  that  Its 
agent  took  the  release.  He  testified  that 
the  release — Its  purpose— wasexplained  to 
the  plaintiff.    It  did  not  appear  that  the 
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plaintiff  bad  couimel  or  any  friend  to  ad- 
vi8e  him,  other  than  the  agents  of  the  de- 
fendant. Granting  that  there  was  no 
posttlvefraud  on  the  part  of  the  defendant 
or  its  agents, — none  was  alleged, — there 
was  evidence  to  prove,  and  the  Jury  found, 
under  appropriate  instructiuns  from  the 
court  not  objected  to,  that  the  plaintiff 
executed  the  release  by  mistake,  occa* 
sloned  by  hia  ignorance,  physical  palUt 
mental  anxiety,  and  lack  of  capacity,  un- 
der the  circumstances,  to  understand  or 
comprehend  the  nature  and  purpose  of 
such  release.  The  court  of  equity  will 
grant  relief  where  only  the  party  com- 
plaining makes  mistake,  when  the  facts 
and  citvamatancee  give  rise  to  the  pre- 
sumption that  there  has  been  some  undue 
influnnce,  misapprehension,  imposition, 
mental  imbecility,  surprise,  or  confidence 
abused.  Mere  ignorance,  mere  Inadequacy 
of  consideration,  mere  weakness  of  mind, 
mere  nnlstake  on  the  part  of  one  party, 
will  not  entitle  that  party  to  relief.  But 
It  is  otherwise  when  there  is  a  combina- 
tion of  such  things  to  prejudice  the  party. 
In  such  case,  In  good  fallh  and  fair  deal- 
ing, the  adverse  party  ought  fo  see  and 
know,  and  must  t>e  presumed  to  know, 
that  the  complaining  party  was  not  fit  or 
in  such  mental  condition  as  to  bind  him- 
self by  contract.  A  court  of  equity  will  in- 
terfere, when  called  upon,  to  relieve  a  par- 
ty against  his  mistake,  made  under  a  com- 
bination of  such  adverse  circumstances  as 
certainly  destroy  bis  capacity  to  know  the 
nature  of  the  contract  or  engagement  to 
which  be  becomes  a  party.  Buffalow  v. 
BnOalow,  2  Dev.  &  B.  Eq.  241;  Futrili  v. 
Fu trill,  6  Jones,  Eq.  Al;  Barnes  v.  Ward, 
Busb.  Eq.  98;  Story,  Eq.  Jur.  §§  119,  120, 
\H.  251 :  Smith,  Man.  Eq.  46.  As  we  have 
said,  the  plaintiff  does  not  allege  in  the  re- 
ply positive  fraud  of  the  defendant,  nor 
mutual  mistake,  nor  undue  influence,  nor 
siuiply  a  weakness  of  understanding.  He 
alleges  such  a  combination  of  tacts  and 
circumstances,  and  produces  evidence  to 
prove  the  same,  as  show  such  mistake 
aud  surprise  on  his  part  as  entitles  him  to 
have  the  release  declared  inoperative  and 
void.  Ho  that  the  special  instructions 
asked  for,  other  than  those  particularly 
referred  to  above,  have  no  material  perti- 
nency.   Judgment  affirmed. 


Randall  ▼.  Richmond  ft  D.  E.  Co. 

(Supreme  Court  qf  North  Carolina.   Dec.. 83, 
1880.)    o 

Stock-Kiuiko  Cams— Pebschftioh  or  Nsau- 

OBNCB. 

Ck>de  N.  C.  t  2326,  providinar  that,  "when 
any  live-stock  shall  be  killed  by  tbe  engines  or 
cars  on  any  railroad,  it  shall  be  prima  facte  evi- 
dence of  negligence  on  the  part  of  the  company  in 
any  action  for  damages  against  said  company 
brongbt  within  six  months  thereafter,  applies  to 
a  case  where  ozeiL  which  were  being  driven 
alimg  a  public  road  near  a  railroad,  were  so 
frightened  by  the  sadden  appearance  of  a  train 
aroand  a  carve  that  they  jumped  on  tbe  track, 
and  were  killed  by  the  engine.  Herrihon,  C.  J. , 
and  Shkphbrd,  J.,  dissenting.  Affirming  104  N. 
C.  410,  10  8.  E.  Kep.  001. 

On  petition  tor  rehearing.    For  former 
report,  see  10  S.  £.  Rep.  691. 


Vbarlee  Price  and  C.  M.  Bnsbee,  for  peti- 
tioner. 

Avert,  J.  Counsel  contended  in  this 
conrt  that  there  was  error  in  tbe  opinion 
delivered  at  the  September  term,  1889,  (104 
N.  C.  410, 10  S.  £.  Kep.  091.)  In  giving  too 
strict  a  construction  to  the  statute,  (Code, 
S  2326,)  which  provides  that,  "when  any 
cattle  or  other  live-stock  shall  be  killed  by 
tbe  engines  or  cars  running  on  any  rail- 
road, it  shall  be  prima  /bc/e  evidence  of 
Degligence  on  the  part  of  the  company  in 
any  action  for  damages  against  said  com- 
pany: provided,  that  no  person  shall  be 
allowed  tbe  benefit  of  this  action  unless 
besball  bring  bis  action  within  six  months 
after  his  cause  of  action  shall  h  a  ve  accrued . " 
Tbe  plain  tiff  was  driving  bis  oxen  along  the 

gublic  highway  near  the  defendant's  road. 
Itched  to  a  cart,  when  they  were  killed 
by  the  defendant's  engine,  running  on  its 
track ;  the  oxen  having  been  so  frightened 
by  tbe  appearance  of  tbe  bead-light  of  tbe 
engine,  as  It  suddenly  turned  a  curve,  that 
they  Jumped  upon  tbe  track.  Did  the 
Judge  below  err  when  he  instructed  the 
jury  that,  the  fact  of  killing  tbe  oxea  by 
the  engine  being  admitted,  there  was  a 
presumption  of  negligence  on  the  part  of 
the  defendant?  We  think  that  he  was  not 
In  error  in  so  declaring  the  law.  The 
word  "cattle"  is  defined  by  Webster,  when 
used  in  this  more  restricted  sense,  as  mean- 
ing "quadrupeds  of  the  bovine  tribe, "  and 
used,  as  a  generic  term,  as  "including  all 
domestic  quadrupeds,  as  sheep,  goats, 
horses,  mules,  asses,  swine. "  It  was  ad- 
mitted by  counsel  on  the  argument  that 
the  word  "cattle"  included  oxen,  and  that 
the  literal  interpretation  of  the  statute 
would  give  to  a  plaintiff,  suing  within  six 
months  after  the  killing  of  cattle  by  a 
train,  the  benefit  of  the  presumption, 
wbetberlt  should  appear  that  tbe  animals 
were  running  at  large  or  attached  to  a 
wagon.  But  it  was  insisted  that  it  was 
tbe  right  and  duty  of  the  court  to  go  be- 
hind tbe  plain  letter  of  the  law,  and  en- 
deavor to  find  out  the  evil  that  was  In- 
tended to  be  remedied  by  tbe  statute,  and 
in  that  way  to  ascertain  and  effectuate 
what  we  may  conceive  to  have  been  the 
true  purpose  of  the  legislature  in  passing 
the  law.  It  is  conceded  tbat  the  leading 
object  to  be  kept  In  view  by  courts,  in  con- 
struing acts  passed  by  the  leg^islature,  is 
to  determine  what  was  tbe  true  intent  of 
tbe  general  assembly,  and  to  give  effect  to 
It.  There  are,  however,  certain  familiar 
rules  prescribed  for  tbe  government  of 
courts  in  interpreting  their  meaning,  one 
of  which  is  that  where  tbe  language  of  tbe 
statute  is  not  ambiguous,  and  its  literal 
import  is  not  doubtful,  the  courts  are  not 
allowed  to  consider  extraneous  reasons, 
or  to  resort  to  tbe  preamble  of  the  act, 
even,  In  order  to  give  to  its  words  any 
other  than  their  technical  meaning,  if  they 
have  any,  or  their  ordinary  meaning,  vt 
they  have  no  legal  signification.  Adams 
V.  Turrentlne,  8  Ired.147;  Bluev.McDnffle, 
Busb.  181.  The  powers  of  the  three  co- 
ordinate branches  of  the  government  be- 
ing required  by  the  declaration  of  rights 
(Const,  art.  1,  g  8)  "to  be  forever  separate 
and  distinct,"  it  is  far  more  Important 
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here  than  it  is  in  England,  where  parlia- 
ment )B  omnipotent,  that  ttaeconrtaBhonld 
observe  and  rigidly  adhere  to  this  estab- 
Mahed  mleof  construction,  becauae  italone 
presentd  a  barrier  to  the  asBumption  by 
the  highest  Judicial  tribunals  of  the  right 
to  give  to  leglslatire  acts,  however  clear 
and  unmistalcablethelrphraBeology,  what 
tbecourts  think  onght  to  have  been,  rather 
than  what  really  was,  the  meaning  of  the 
law-makers.  The  presumption  is  that  the 
persons  selected  to  represent  the  people  in 
the  legislatures  understand  the  Import  of 
the  language  used  by  them ;  and  their  pur- 
pose, when  clearly  expressed,  must  be  car* 
ried  out  to  the  letter,  if  we  can  give  no 
better  reason  than  that  It  will  occasion 
what  the  courts  consider  hardship  or  in- 
convenience to  some  person  or  corpora- 
tion to  do  so.  Sedgwick  (in  his  work  on 
Statutory  and  Constitutional  Law,  p.  265) 
quotes  with  approval  the  following  forci- 
ble expression  of  the  principle  in  the  opin- 
ion of  thedrcnlt  court  of  the  United  States 
In  Prtestman  v.  U.  S.,  4  Dall.  80:  "By  the 
rules  which  are  laid  down  in  England  for 
the  construction  of  statutes,  and  the  lati- 
tude which  has  been  indulged  in  their  ap- 
plication, the  British  judges  hove  assumed 
a  legislative  power,  and,  on  pretense  of 
Judicial  exposition,  have,  in  fact,  made  a 
great  portion  of  the  statute  law  of  the 
kingdom.  Of  those  rules  of  construction, 
none  can  be  more  dangerous  than  that 
which,  distinguishing  between  the  intent 
and  the  words  of  the  legislature,  declares 
that  a  case  not  within  the  meaning  of  a 
statute,  according  to  the  opinion  of  the 
Judges,  shall  not  be  embraced  within  its 
operation,  although  it  is  clearly  within 
the  words,  or  vice  versa.  We  should  In- 
variably deem  it  our  duty  to  defer  to  the 
expreBsion  ut  the  legislatare,  to  the  letter 
of  the  statute,  when  free  from  ambiguity 
and  doubt,  without  indulging  in  specula- 
tion either  upon  the  impropriety  or  hard- 
ship of  laws."  The  author  (Sedgwick) 
then  adds:  "Indeed,  the  idea  that  the 
Judges,  ill  adminlBtering  the  written  law, 
can  mould  it  and  work  It  according  to 
their  notions,  not  of  what  the  leglBlator 
said,  not  even  of  what  he  meant,— in  other 
words,  according  to  their  own  ideas  of 
policy,  wisdom,  or  expediency,— Is  so  ob- 
viously untenable  that  It  is  quite  apparent 
it  never  could  have  taken  rise  except  at 
a  time  when  the  diviuion  lines  between 
the  great  powers  of  the  government  were 
but  feebly  drawn,  and  their  importance 
very  Imperfectly  understood.  In  the  prps- 
ent  condition  of  our  political  systems, this 
practice  cannot  be  acted  wn  with  either 

{>roprlety  or  safety. "  In  Putnam  t.  Long- 
e,v,  U  Pick.  487,  Chief  Justice  Shaw  says: 
"The  argumentof  inconvenience  may  have 
considerable  weight  upon  a  question  of 
construction  where  the  language  is  doubt- 
ful. It  is  not  to  be  presumed,  upon  doubt- 
ful language,  that  the  legislature  intended 
to  establish  a  rule  of  action  that  would 
be  attended  with  inconvenience.  But 
where  the  language  Is  clear,  and  where,  of 
course,  the  intent  Is  manifest,  the  court  is 
not  at  liberty  to  be  governed  by  consid- 
erations of  InconreDience. "  Arguments 
drawn  from  impoliry  or  inconvenience, 
says  Mr.  Justice  Story,  "ought  to   have 


little  weight.  The  only  sound  principle  la 
to  declare  tta  lex  Bcrlpta,  to  follow  and  to 
obey;  nor,  If  a  principle  bo  just  could  be 
overlooked,  could  there  be  well  found  a 
more  unsafe  guide  or  practice  than  mere 
policy  and  convenience."  Story,  Confl. 
Laws,  17;  Smith  v.  Rines,  2  Sum.  355;  1 
Dill.  Man.  Corp.  §  311 ;  Cooley,  Const.  Lim. 
180, 187.  The  principle  that  Ib  bo  clearly 
expressed  by  the  distinguished  Judges  and 
authors  already  mentioned  has  beon  re- 
peatedly sanctioned  by  the  adjudications 
of  this  court.  In  Blue  v.  McDuflle,  supra, 
the  court  held  that  where  the  words  of  a 
statute  are  vague,  and  the  meaning  uncer- 
tain, the  preamble,  or  even  the  caption, 
may  becalled  In  aid  for  thepurpoee  of  con- 
struction, where  the  meaning  was  ex- 
pressed with  certainty.  Adams  y.Turren- 
tine,  supra.  In  State  v.  Eaves.  106  N.  C 
762, 11 S.  E.  Rep.  870,  the  principle  was  laid 
down  that,  where  the  language  of  the  leg- 
islature is  clear,  the  courts  will  not  look 
into  the  motive  or  purpose  of  the  legis- 
lature in  the  enactment  of  the  law.  Jus- 
tice Mkbrimon,  delivering  the  opinion  in 
Brown  v.  Brown,  103  N.  C.  218,  8  S.  E. 
Rep.  Ill,  says :  "  What  is  called  the  policy 
of  the  legislature  in  respect  to  partlcalar 
enactments  Is  too  uncertain  a  ground  up- 
on which  to  found  the  judgment  of  the 
court  in  the  interpretation  of  statutes,  es- 
pecially when  they  are  clear,  unequivocal, 
and  absolute  in  their  terms  and  expressed 
purpose. " 

In  the  face  of  these  full  and  unequivocal 
relterntlons  of  this  important  rule  of  con- 
Btruction  by  this  as  well  as  in  other  courts 
of  this  country,  counsel  contend  that  we 
ought  to  look  behind  the  langnage,  which 
they  admit  la  not  vague  or  uncertain, 
and  try  to  determine,  from  a  considera- 
tion of  matters  entirely  extraneous,  what 
motives  Induced  our  legislators  to  enact 
the  statute.  The  interpretation  insisted 
on  would  involve.  In  effect,  the  interpola- 
tion after  the  words,  "other  live-stock," 
in  che  statute,  of  the  words,  **  while  stray- 
ing at  large,  but  not  while  being  driven, 
either  attached  to  a  vehicle,  or  without 
the  restraint  of  bridle  or  harness,  or  when 
being  transported  on  trains:"  and  the  ar- 
gument offered  to  sustain  the  correctness 
of  such  a  latitudlnarian  construction  is 
that  a  literal  construction  may  lead  to  in- 
convenience and  absurdity,  and  that  in 
this  case  it  would  be  "absurd"  to  suppose 
that  the  legislature  Intended  to  make  the 
fact  of  killing  in  the  presence  of  the  owner 
or  his  servant  prfpia  facie  evidence  of  neg- 
ligence. The  familiar  Instance  given  by 
Blarkstone  of  the  physician  who  bled  a 
man  who  had  fallen  down  In  the  street 
from  a  tit,  In  violation  of  a  law  that  Im- 
posed a  severe  penalty  for  shedding  blood 
in  the  streets,  was  referred  to  as  author- 
ity. It  is  true,  also,  that  the  same  prin- 
ciple was  Invoked  in  State  v.  Wray,  72  N. 
C.  263,  ( which  case  this  court,  in  State  v. 
McBrayer,  98  N.  O.  619,  2  S.  E.  Rep.  766.  de- 
clared went  to  the  extreme  limit;)  but  in 
both  cases  the  viola  tlon  of  the  letter  of 
the  law  was  Justitled  only  on  the  ground 
that  a  human  being  was  thereby  saved 
from  deatli  or  peril,  or  relieved  from  great 
suffering.  Lord  Coke  stated  the  principle 
to  be  that  "acts  of  parliament  are  to  be 
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flocoDBtroed  aanoman  thatlsinnocentand 
free  from  ininry  or  wronK  be,  by  a  literal 
conatraRtlon,  punished  or  endangered." 
Oo.  Inst.  246.  But  we  cannot  see  how  a 
literal  conatmction  of  a  statute  that  mere- 
ly shifts  the  burden  of  proof,  where  the 
iioestlon  involved  is  the  liability  of  a  cor- 
poration to  pay  for  cattle,  can  Kive  rise 
to  a  (treat  necessity,  like  the  peril  of  human 
life,  that  will  Justify  the  disregard  of  the 
letter  of  the  law.  The  two  snpposititioun 
cases  that  were  submitted  by  counsel 
clearly  come  within  the  letter  of  the  law. 
If  the  plain  tlB's  oxen  bad  been  killed  while 
being  transported  in  one  of  defendant's 
cars,  or  while  he  was  driving  them  with- 
out bridle  or  harness  across  the  track,  it 
would  not  have  been  absurd  to  adhere  to 
the  letter  of  the  law,  and  hold  that,  upon 
an  Issue  as  to  negligence,  the  defendant 
wonld  start  out  with  the  laboring  oar. 
The  legislature  had  unquestionably  the 
power  to  enact  the  law  as  it  did.  In  broad 
enough  terms  to  coverboth  cases,  and  the 
exercise  of  a  constitutional  rlRht  by  a  co- 
ordinate branch  of  the  government  could 
not  be  adjudged  by  us  to  be  absurd.  Be- 
sides, the  supreme  court  of  the  United 
States  has  declared  that  the  courts  would 
be  going  too  far  in  making,  by  construc- 
tion, exceptions  which  the  legislature  had 
not  made.  Mclver  v.  Ragan,  2  Wheat.  25. 
In  a  case  somewhat  like  that  of  State  v. 
Dalton,  101  N.  C.  6S0,  8  S.  E.  Rep.  164, 
Chief  J  ustice  Sba w  said :  "  The  legislature 
has  made  no  exceptions.  If  the  law  is 
more  restricted  in  Its  present  form  than 
the  legislature  intended,  it  must  be  regu- 
lated by  legislative  action."  Com.  v. 
Kimball,  24  Pick.  870.  See,  also,  Alex- 
ander V.  Wortblugtoii,  6  Md.  472;  Dwar. 
St.  687.  The  rule  adopted  by  the  coarta 
In  England,  and  Invoked  by  counsel 
here,  was  stated  by  Pakkb,  B.,  In  Jones 
V.  Harrison,  6  Ezch.  882,  to  be  that  the 
conrt  should  "take  the  words  in  their 
ordinary  grammatical  sense,  unless  such 
a  conatmction  would  be  obviously  repug- 
nant to  the  Intention  of  the  tramers  of  the 
instrument,  to  be  collected  from  Its  terms, 
or  would  lead  to  some  absurd  or  incon- 
venient consequences."  Though,  as  we 
have  seen,  no  such  liberal  rule  has  been 
adopted  by  this  conrt,  or  generally  In  this 
country,  still,  according  to  that  author- 
ity, the  meaning  of  the  law  must  be 
gathered  from  Its  terms,  giving  to  the 
words  their  ordinary  sense,  unless  such 
construction  would  lead  to  absurdity  or 
inconveniemce.  In  the  face  of  such  a  war- 
rant of  antbority  prohibiting  us  from 
looking  behind  the  plain  language  of  a 
law,  and  instituting  search  and  Inquiry 
to  ascertain  what  was  the  purpose  In  the 
minds  of  the  law-makers  when  it  was 
passed,  we  cannot  be  expected  to doso,  be- 
cause the  late  chief  Justice,  aruaeado,  in 
.Doggptt  V.  Railroad  Co.,  81  N.  C.  459,  said, 
substantially,  that  the  owner  of  cattle  was 
placed  at  a  disadvantage  if  they  were 
killed  by  a  train  while  straying  at  large, 
no  witnesses  being  present  except  the  em- 
ployes of  the  railroad  company,  and  that 
was  a  BulBcient  reason  for  enacting  the 
statute.  If  it  had  been  declared,  obiter, 
that  such  was  the  actual  reason  moving 
the  law-makers  In  passing  it,  the  question 


there  was  whether  the  presumption  was 
rebutted ;  and  such  a  suggestion,  by  way 
of  argument,  would  not  constitute  snflS- 
cient  authority  for  violating  an  important 
principle,  and  farntsbing  an  entering 
wedge  that  might  be  useid  hereafter  to 
Justify  the  assumption  by  this  court  of  the 
power  to  amend,  modify,  or  annul  laws 
because,  in  the  opinion  of  the  Jndgres,  the 
construction  of  the  language  according 
to  its  usual  import  would  lead  to  absurd 
consequences,  or  subject  some  person  or 
corporation  to  banlshlp  or  Inconvenience. 
Counsel  rested  their  case  entirely  on  the 
construction  of  the  statute,  and  we  deem 
it  unnecessary  to  add  anything  to  what 
was  said  ia  the  opinion  of  the  court  on 
the  former  hearing  (104  N.  C.  410, 10  S.  E. 
Rep.  691)  in  reference  to  the  question 
whether  there  was  evidence  to  go  to  the 
Jury  tending  to  show  negligence,  and 
especially  in  view  of  the  fact  that  there 
was  no  disagreement  among  the  members 
of  the  court  upon  this  question.  There 
Is  no  error,  and  the  petition  Is  dismissed. 

Clabr,  J.,  (eoaeurrtng.)  While  the  let* 
ter  of  the  statute  must  be  construed  by 
the  spirit,  the  spirit  must  be  gathered 
from  the  act  itself.  State  v.  Eaves,  106  N. 
C.  752, 11  S.E.  Rep.  870,  and  cases  there  cit- 
ed. Hence  it  would  seem  that  the  his- 
torical incidents  cited  in  the  argument  do 
not  apply,  for  in  each  of  tiiosis  cases  the 
context  plainly  indicated  the  meaning  of 
the  phrases,  which  were  ingeniously  con- 
strued (or  fictitiously  supposed  to  have 
been  construed)  In  an  entirely  different 
sense.  A  human  being  Is  endowed  with 
Intelligence,  and  hence,  when  he  is  struck 
while  on  a  railroad  track,  he  may  well  be 
presumed  to  have  been  negligent;  but  no 
reason  for  such  rule  exists  as  to  dumb 
brutes.  Suowden  v.  Railroad  Co.,  95  N. 
C.98:  Carlton  v.  Railroad  Co.,  104  N.  C.  865, 
10  S.  E.  Rep.  616.  The  act  of  the  legisla- 
ture, therefore,  as  to  "live-stock,"  has 
placed  the  presumption  of  negligence  upon 
the  rational  Intelligence  which  guided, 
and  which  might  have  restrained,  per- 
haps, the  instrument  of  destruction,  and 
bas  not  imputed  negligence  to  theirra- 
tloual  victim  who  sutfei-ed.  If  the  owner 
delays  action  tor  six  months,  the  presumi*- 
tion  ceases ;  for  In  the  lapse  of  time  the 
company  may  cease  to  have  In  Its  employ 
the  witnesses  who  might  have  rebutted 
the  presumption.  The  words  of  the  act 
are  so  plain  that  it  would  be  "Judicial  leg- 
islation" to  place  a  construction  upon 
them  other  than  the  import  of  the  words, 
in  their  ordinary  sense,  would  justify. 
Any  amendment  or  restriction  of  the  nat- 
ure suggested  by  the  defendant  would 
properly  come  from  the  legislature,  and 
not  from  the  court.  When  it  appeared  by 
the  admission  of  the  defendant  that  the 
oxen  had  been  killed,  within  six  months 
before  suit  brought,  by  its  engine  running 
on  its  road,  the  statute  raised  the  pre- 
sumption of  negligence.  Had  nothing  else 
appeared,  the  plaintiff  would  have  been 
entitled  of  couree  to  a  verdict.  Had  It 
been  further  shown  that  the  oxen  were 
hitched  up  and  driven  by  their  owner  on 
defendant  s  track,  and  were  there  killed, 
this  would  have  been  evidence  of  contrlbu- 
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tory  negligence  on  the  part  of  tbe  plain- 
tiff, whict),  if  unexplained,  would  relieve 
tbe  defendant  from  liability.  But,  because 
tbe  act  of  the  owner  or  teamster  in  driv- 
ing bis  animals  on  the  tracic  may  be  con- 
tributory negligence,  the  courts  are  not 
autborlced  to  bold  that  the  statute  throw- 
ing the  presumption  of  neicligeoce  for  tbe 
killing  of  live-stock  upon  tbe  railroad 
company  shall  not  apply  to  cases  In  wbicb 
It  may  be  contended  that  the  plaintiff  was 
guilty  of  contributory  negligence.  Under 
tbe  recent  statute,  it  is  the  duty  of  the  de- 
fendant to  allege  and  prove  tbe  contribu- 
tory negligence.  In  tbe  supposed  case 
stated  of  {i  man  riding  bis  borse  upon  the 
track,  tbe  man  has  not  tbe  right  of 
way,  and  knows  he  has  not;  bence  tbe 

S resumption  of  negligence  is  against  bim ; 
nt  as  to  tbe  borse,  while  tbe  conduct  of 
tbe  rider  would  tie  evidence  of  contribu- 
tory negligence,  It  does  not  therefore  jus- 
tify a  "judicial"  amendment  of  an  unam- 
biguous statute.  The  argument  is  that, 
tbe  oxen  being  yoked  to  tbe  wagon,  tbey 
were  under  tbe  control  of  the  driver;  and 
bence,  if  tbey  were  killed  in  attempting. 
In  tbeir  terror  and  fright,  to  escape,  there 
was  no  presumption  of  negligence  on  the 
part  of  the  company.  Any  one  who  baa 
ever  driven  two  yoke  of  oxen  to  a  cart 
knows  that  when  the  engine,  with  its 
glaring  head-light,  suddenly  emerged  from 
the  darkness  round  tbe  carve  within  a  few 
yards  of  them,  and  with  the  noise  and 
rattle  of  a  long  train,  bore,  apparently, 
strnlgbt  down  upon  tbem,  the  oxen  had 
not  sufficient  intelligence  to  stand  steady, 
and  let  the  alarming  apparition  barmies»- 
ly  grace  by  tbem  and  pass  on.  According 
to  their  nature,  tbey  attempted  flight, 
and  in  turning  in  the  narrow  pass  some 
of  them  got  upon  tbe  track  and  were 
killed.  No  driver,  however  intelligent, 
could  have  controlled  tbem.  At  that  mo- 
ment tbey  were  no  more  under  bis  con- 
trol than  if  tbey  bad  not  been  yoked  to 
the  wagon  at  all.  Unless,  therefore,  the 
driver  was  guilty  of  contributory  negli- 
gence in  driving  his  oxen  along  the  publie 
road  at  that  place  at  that  time,  there  was 
nothing  in  tbe  "situation"  that  could  in 
justice  (if  the  courts  had  the  power)  con- 
strue the  statute  as  not  applicable  "tie- 
cause  the  oxen  were  under  his  control." 
The  only  person  who  could  then  have 
averted  tbe  catastrophe  was  he  whose 
band  was,  or  should  have  been,  upon 
the  throttle-valve  of  tbe  engine.  If,  alter 
turning  tbe  curve,  it  was  too  late  even  for 
him  to  prevent  the  killing,  it  was  due  to 
his  own  negllKence.  Be  knew  that  at  that 
point  the  public  road  ran  by  tbe  side  of 
the  railroad  track,  and  that  on  the  other 
side  of  the  public  road  rose  the  steep 
shoulder  of  tbe  mountain,  so  that  a  burse 
or  oxen  attempting  flight  would,  in  turn- 
ing, come  upon  the  track.  The  train  was 
out  of  time.  It  could  not  be  expected  that 
all  travel  on  the  public  road  would  be  in- 
definitely suspended.  Tbe  piaintitt  did  aot 
drive  his  team  upon  the  railroad  track, 
but  was  driving  along  the  public  road. 
Had  tbe  whistle  been  blown  in  proper 
time,  tbo  plaintiff  would  have  been  warned 
not  to  enter  upon  that  part  of  tbe  road, 
*  isk  bis  own  lite,  as  well  as  that  of  bis 


oxen.  In  the  absence  of  such  signal,  b» 
was  justified  in  proceeiling  along  tbe  road. 
That  tbe  oxen  were  frightened,  and  in  at- 
tempting flight  got  upon  the  track  and 
were  killed.  Is  doe  to  the  recklessness  of 
tbe  engineer,  upon  tbe  facts  as  tbe  Jury 
found  them  to  be.  There  seems  no  hard- 
ship in  tbe  application  of  tbe  statute  in 
t-tais  case,  even  could  the  court  consider 
that  in  construing  the  meaning  of  the  un- 
ambiguous words  used. 

Merrimon,  C.  J.,  {dtasentlag.)  For  the 
reasons  stated  by  me  in  my  dissenting 
opinion,  (104  N.  C.  410, 10  8.  B.  Bep.  «)1.> 
and  others  that  I  might  state,  I  dissent 
from  tbe  order  dismissing  the  petition  in 
this  case. 

Shkphbbu,  J.,  (dliaentiajt')  It  some^ 
times  happens,  in  tbe  administration  of 
justice,  that  a  case  is  presented  which, 
though  in  Itself  of  but  trifling  moment, 
involves  the  enunciation  of  a  principle  of 
such  great  importance  that  tbe  mind  of 
the  judge  may  well  l>e  impressed  with  tb» 
consciousness  that,  in  passing  npon  the 
particular  question  in  controversy, a  prec- 
edent is  being  established  so  comprehen- 
sive in  its  character,  and  of  such  general 
application,  as  to  materially  Influence  tbo 
ruling  of  tbe  court  in  future  cases  in 
which  interests  of  far  greater  magnitude 
may  be  concerned.  It  is  under  this  sense 
of  responsibility  that  I  feel  constrained 
to  express  my  dissent  from  the  decision  of 
the  court  in  tbe  present  case.  No  one,  I 
trust,  is  more  thoroughly  convinced  than 
tbe  writer  that  tbe  duty  of  tbe  Judge  is 
Jaa  dlcen  noa  dare,  and  no  one  more 
heartily  concurs  with  the  great  authors 
and  Jurists  mentioned  in  the  opinion  in 
condemning  as  "Judicial  legislation  "  that 
latltudinarianism  in  tbe  construction  of 
statutes  which  results  in  an  undue  exten- 
sion or  restriction  of  tbeir  plain  and  un- 
mistakable terms.  It  is  believed,  how- 
ever, that  the  repetition  of  these  general 
expressions  of  disapproval  of  such  a  prac- 
tice (in  which  It  is  to  lie  hoped  all  Jodicial 
minds  concur)  can  afford  us  no  aid  in  de- 
termining whether  a  particular  construc- 
tion of  certain  words  or  phrases  falls 
within  their  condemnation,  since  its  cor- 
rectness or  incorrectness  is  tbe  very  point 
to  be  decided.  Tbey  can,  therefore,  only 
legitimately  serve  as  admonitions  to  the 
courts  when  exercising  so  grave  and  deli- 
cate a  duty  as  interpreting  tbe  legislative 
will.  All  will  agree  that  where  the  Ian- 
gnageof  a  statute  is  clear  and  precise, and 
is  susceptible  of  but  one  meaning,  tbe 
courts  are  not  at  liberty  "to  go  elsewhere 
in  search  of  conjectures  in  order  to  re- 
strain or  extinguish  it. "  Potter's  Dwar. 
St.  148.  Neither  are  tbey  at  liberty  (quotes 
Sedgw.  St.  &  Const.  Law,  266)  to  depart 
from  tbe  letter  of  the  statute,  "  when  free 
from  ambiguity  and  doubt. "  But  I  have 
been  unable  to  find  any  authority  what- 
ever iu  support  of  the  idea  that  this  free- 
dom from  ambiguity  and  doubt  is  to  be 
ascertained  alone  from  tbe  strict  leitter  uf 
a  part  of  tbe  statute;  for«  if  sndi  were  the 
case,  tbe  qualifying  words  of  the  rule  aa 
above  stated,  and  universally  recognised 
and  acted  upon,  would  tie  meaningless^ 
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and  the  principle  (rf  constmction  woald 
be  flimply  that  of  literal  comprelienslon  or 
excluBlon.  It  the  latter  be  the  mle,  It 
woald  amount  to  an  abdication  of  one  of 
the  most  important  functiona  ol  the  Ju- 
diciary at  the  feet  of  the  lexicosrupher, 
and  the  noble  acience  of  Judicial  interpre* 
tatlon,  as  developed  by  Vattd,  Leiber, 
Dumat,  Sedfrwlck,  Dwarris,  Potter,  and 
other  eminent  writers,  would  no  longer 
find  a  place  In  our  Jortsprndence.  That 
Bucb  cannot  be  the  proper  rule  is  manifest 
from  the  injustice  and  absurdities  that 
would  follow;  and  these  may  be  illus- 
trated by  reference  to  some  of  the  exam- 
ples to  be  found  In  the  books.  The  sur- 
geon **  who  opened  the  vein  of  a  person 
that  fell  down  in  the  street  with  a  fit" 
was  held  not  to  be  within  the  law  which 
enacted  "that  whoever  dtew  blood  in  the 
streets  should  be  punished  with  the  ut- 
most severity,"  (1  Bl.  Comm.  61.)  and 
thia  was  not  because  he  thereby  saved  a 
man's  life,  but  because  the  law  did  not 
"extend"  to  him.  So  the  law  of  Edward 
the  Third  which  forbade  all  ecdesiastleal 
persons  from  purchasing  provisions  at 
Rome  was  constdenxl  not  to  extend  to 
the  parefaase  of  "grain  or  other  victuals," 
been  one  "the  statute  was  made  to  repress 
the  nsurpations  of  the  papal  see,  and  that 
the  nominations  to  benefices  by  the  pope 
were  called  'provisions.'"  1  Bl.  Comm. 
supra.  As  iUostratlve  of  the  principle  of 
Uteral  exdnsion  or  restrietton,  reference 
may  be  made  to  Mahommed, "  the  emperor 
of  VM  Turics, "  at  the  taking  of  Negropont, 
where  he  promised  a  man  to  spare  his 
bead,  hot  caused  him  to  be  cut  in  two 
tbrooflA  the  middle  of  the  body.  So, 
wbeoTameriane  promised,  upon  the  sur- 
render of  a  city,  that  no  blood  should  be 
shed,  be  considered  that  he  did  not  vio- 
late the  terms  of  the  treaty  by  causing  all 
of  the  gAnison  to  be  buried  alive.  It 
wonld  seem  hardly  necessary  to  resort  to 
socb  llloatrations  to  demonstrate  the  ut- 
ter Impracticability  and  injustice  of  lit- 
eral iBterpretatlon,  and  I  have  only  done 
so  because  it  seems  to  have  bad  a  control- 
ling influence  in  the  decision  of  this  case. 
So  far  from  such  a  rule  finding  support  in 
the  books,  it  is  nniversally  condemned, 
and  this  disapproval  is  fittingly  declared 
in  Eyston  ▼.  Stndd,  8  Plow.  467,  "that  a 
man  onght  not  to  rest  on  the  letter  only, 
nam  qal  bseret  la  Utera,  bearet  In  eortlee, 
but  be  ought  to  rely  upon  the  smse. which 
is  the  kemd  and  the  fruit,  whereas  the  let- 
ter is  but  the  shell. " 

It  is  mtuiifest,  ther«4ore,  that  we  are  not 
blindly  to  follow  the  letter  of  a  statute 
beenase  by  coastrnetloo  its  general  lan- 
guage may  be  made  to  include  every  sub- 
ject of  a  class,  nndn*  all  conditions  and 
dicooistanceii:  and  it  is  also  clear  that 
tbe  lltaral  inteorpretatimi  of  the  legislative 
will  Is  an  unsafe  guide  in  determining 
whether  the  langoago  Is  so  free  from  am- 
biguity as  to  shut  out  all  interpretation 
whatever.  "  The  best  rule  of  interpretation 
tu  be  adopted  by  tbe  courts  is  to  asrertain 
tbe  meaning  of  tbo  legislature  from  tbe 
words  used  in  a  statute,  and  the  subject- 
matter  to  which  it  relates,  and  to  restrain 
its  operation  within  narruwer  limits  than 
Its  words  import.  If  satisfied  that  th(»  Ut> 
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wal  meaning  would  extend  it  to  cases 
which  the  legislature  never  designed  to  in- 
clude.. Brewer  v.  Blougher.  14  Pet.  178." 
Potter's  Dwar.  St.  18S.  "Scire  legea,  aoa 
hoc  ent  verba  earum  tenet  e,  aed  vim  et  po- 
teatatsm,  and  the  reason  and  intention  of 
the  law-giver  will  control  the  strict  letter 
of  tbe  law,  when  the  letter  would  lead  to 
palpable  injustice,  contradiction,  and  ab- 
surdity. •  »  •  When  the  words  are  not 
explicit,  tbe  intention  Is  to  be  collected 
from  tbe  context,  from  the  occasion  and 
necessity  of  the  law,  from  the  mischief  felt, 
and  the  objects  and  thn  remedy  in  view ; 
and  the  intention  is  to  be  taken  or  pre- 
sumed according  to  what  is  consonant  to 
reason  and  good  discretion."  1  Kent, 
Comm.  462;  Potter's  Dwar.  St.  209,  note. 

Disregai-ding,  then,  the  idea  that  literal 
oomprehensiou  is  the  test  of  non- ambigui- 
ty, I  will  now  consider  whether  the  lan- 
guage of  section  2826  of  the  Code  has  such 

a  definite  signification  In  common  use, 
affixed  to  It  by  custom, "  that  it  necessari- 
ly includes  within  its  meaning  horses, 
mules,  and  oxen  when  hitched  to  vehicles, 
and  under  the  guidance  and  control  of  an 
Intelligent  human  will.  Am  the  words  su 
very  plain,  in  the  connection  in  which  they 
are  used,  that  all  inquiry  into  their  object, 
reason,  and  spirit  Is  inhibited,  and  that 
we  are  to  abandon  the  well  settled  rules 
of  construction,  and  apply  them  with  an 
utter  disregard  of  tbe  absurdities  and 
incongruities  to  which  their  literal  inter, 
pretation  may  lead  ?  This,  it  seems  to  me, 
would  be  doing  injustice  to  the  legislature, 
whose  wUl  we  are  all  so  anxious  to  inter- 
pret and  execute.  The  language  under 
consideration  is  to  be  found  in  chapter  9 
of  tbe  Code.  This  chapter  is  en  titled  "Cat- 
tle and  Other  Liv&€tock,''and  contains 
various  provisions  as  to  the  branding  of 
cattle,  driving  the  same  in  certain  seasons 
from  other  states  into  this  state,  and  from 
one  part  of  the  state  to  another,  prohibit- 
ing distempered  cattle  from  going  at  large, 
and  other  general  regulations,  no  one  of 
which  in  the  slightest  degree  relates  to 
such  animals  when  hitched  to  vehicles,  or 
otherwise  in  actual  use.  Thegeneral  scope 
and  meaning  of  the  entire  chapter  excludes 
this  idea ;  and  the  fact  that  we  find  tbe 
language  under  construction  so  associated 
reflects,  it  seems  to  me,  a  strong  light  up- 
on the  true  sense  in  which  it  is  employed. 
tioadtur  a,  socits.  Again,  in  all  the  works 
on  railroads  and  negligence,  it  will  be 
found  that  the  words  "cattle  and  live- 
stock "are  exclusively  used  as  applicable 
to  animals  straying  on  the  road-bed,  and 
not  under  the  direction  and  control  of  the 
owner.  Take,  for  example,  8  Wood,  Ry. 
Law,  c.  27,  entitled  "Injuries  to  Live- 
stock,"  and  there  cannot  be  found  either 
in  the  text,  or  in  tbe  multitude  of  cases 
dted  in  the  notes,  the  least  suggestion 
that  the  words  "live-stock"  or  ^cattle" 
cover  snch  a  case  as  ours.  The  idea  of 
confounding  straying  stock  with  that 
which  is  bitched,  and  under  the  control  of 
an  intelligent  mind,  has  never  before,  I 
think,  been  intimated  in  the  law  of  negli- 
gence: and  in  none  of  the  states  where 
statutes  similar  to  ours  have  been  passed 
can  there  be  found  a  ease  where  the  law 
has  ever  been  so  construed.    All  of  the  law 
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ot  negligence,  statutory  or  otherwise,  as 
to  injuries  to  live-stock,  seems  to  relate  to 
stock  when  straying,  and  to  recognize  the 
Important  distinction  to  which  I  have  ad- 
verted. It  would  be  a  strange  anomaly 
in  the  law  ot  negligence  if,  in  a  suit  for  the 
killing  ot  a  horse  and  its  rider,  the  burden 
et  proof  should  be  in  favor  of  the  former 
and  against  the  latter.  The  same  role, 
under  the  construction  contended  for, 
would  apply  to  the  case  of  alive  pig  which 
is  being  carried  to  market  on  the  shoulder 
of  its  owner.  In  a  single  action  for  the  re- 
covery of  damages  for  injuries  to  both, 
«>cca8loned  by  the  sameaccident.  we  would 
have  two  different  rales  as  to  the  onta 
probandi,  with  the  advantage  most  decid- 
edly on  the  sideof  the  pig;  thus  constitut- 
ing, in  the  history  ot  this  species  of  the  an- 
hnal  kingdom,  the  single  exception  to  its 
exemption  from  all  favorable  considera- 
tion whatever,  as  indicated  by  its  pro- 
verbial dependence  upon  its  own  peculiar 
exertions  for  a  livelihood.  Another  objec- 
tion is  that  under  such  a  rule  a  person 
might  purposely  drive  his  horse  on  a  rail- 
voad  track,  and  have  him  killed,  and  then 
hisist  tba  t  the  presumption  of  negligence 
arose,  and  that  it  devolved  upon  the  rail- 
road to  rebut  it.  Again,  itcannot,  I  think 
be  reasonably  insisted  that  animals  In  the 
actual  use  of  the  owner  are  generally 
spoken  of  as  "cattle"  or  "live-stock." 
"Words  are  only  designed  to  express  the 
thoughts.  Tbas  the  true  slgniflcatlon  of 
an  expression  In  common  use  is  the  true 
Idea  which  custom  has  affixed  to  that  ex- 
pression." Potter's  Dwar.  St.  127.  When 
one  is  driving  his  horse,  or  a  lady  is  riding 
her  pony,  is  It  customary  to  say  that  the 
man  is  driving  one  ot  bis  "cattle, "  or  that 
the  lady  is  riding  one  of  her  live-stock, 
and  is  this  the  "^expression"  which  "cus- 
tom has  affixed,"  which  we  commonly  use 
in  such  instances?  The  mere  statement 
ef  the  question,  it  seems  to  me,  furnishes 
Its  own  answer. 

These  cunsideratlons  induce  me  to  be- 
lieve that  the  words  under  examination 
do  not  apply  to  cases  like  the  present;  cer- 
tainly, their  meaning  is  not  so  "explicit" 
as  to  shot  out  all  inquiry  into  the  reason 
and  spirit  ot  the  law.  As  I  have  said, " the 
most  universal  and  eOectual  way  of  dis- 
covering the  troe  meaning  of  a  law,  when 
the  words,  as  used,  are  dublonB,ls  by  con- 
sidering the  reason  and  spirit  of  it,  or  the 
cause  which  moved  the  legislature  to  enact 
tt."  1  Bl.  Comm.  61.  Acting  upon  this 
well-establlMhed  principle,  this  court  has 
■nequi  vocally  declared  the  true  spirit  of 
the  statute,  and  the  defects  which  it  was 
intended  to  remedy.  The  latecblef  jastlce, 
in  Doggett  v.  Railroad  Co.,  81  N.  C.  462,  in 
giving  the  history  and  reason  of  the  stat- 
ute, said  :  "  Where  injury  to  stockstraying 
off  is  done  by  trains  rnaniDg  at  night  as 
well  as  by  day,  and  known  only  to  defend- 
ant's employes.  It  was  almost  an  impossi- 
ble requirement"  that  the  plalntitf  should 
prove  the  neglig:enco  as  a  part  of  his  case. 
"The  owner  would  not  know  how,  when, 
or  by  wbom  the  injury  was  done,  while  the 
servants  ot  the  roads  would  possess  full 
kiktwiedge  of  thefacts.  Hence  the  general 
assembly  enacted  section  2326  of  the  Code, 
*    *    *    thus  shifting  the  burden  ot  oroof 


from  the  plaintiff  to  the  defendant,  and  re- 
quiring the  latter  to  show  the  circnmstan- 
ces  and  repel  the  legal  presumption. "  In 
Durham  v.  Ballroad  Co.,  82  N.  C.  854.  the 
court,  further  sustaining  the  same  view, 
remarked:  "Tne  reepoDsibilityot  railroad 
companies  for  injuries  to  stock  straying 
upon  their  tracks,  and  the  eare  and  dili- 
gence required  In  the  management  of  rnn- 
niog  trains,  have  frequently  been  before 
the  court,  and  were  fully  discussed  In  Dog- 
gett V.  Railroad  Co..  8t  N.  C.  469."  It 
seems  to  me  that  this  clear  and  empbatie 
construction  of  the  law,  sustained,  as  It 
Is,  by  reason  and  the  current  of  authority, 
should  not  be  disturbed.  This  construc- 
tion gives  full  effect  to  all  of  the  parpoees 
which  the  legislature  had  in  view;  and  I 
am  opposed,  by  what  I  consider  astrained 
interpretation  of  the  statute,  to  go  be- 
yond these  purposes,  and  introduce  anom- 
alies  which  were  never  even  remotely 
contemplated  by  the  law-makera.  To 
"cavil  abont  the  words  in  subversion 
of  the  plain  intent  of  the  parties  la  a 
malice  against  Justice,  and  the  aorse  of 
injustice."  Throckmerton  ▼.  Tracy,  1 
Plow.  161.  "Constmctioa  most  be  made 
in  supprtosion  of  the  mischief,  and  in  ad- 
vancement of  the  remedy."  Co.  LItt.  881- 
886.  Says  Dillaed,  J.,  in  Burgwyn  v.  Whit- 
field, 81  N.  C.  266:  "  In  eonstralng  a  stat- 
ute. It  is  laid  down  as  a  role  by  wiileh 
courts  ought  to  be  guided  to  look  at  the 
words,  and  constme  them  in  the  ordinary 
sense,  if  such  construction  wonld  not  lead 
to  absurdity  or  manifest  injustice;  but,  U 
it  would,  then  they  ought  to  vary  and 
modify  the  words  so  used,  so  as  to  avoid 
that  which  it  certainly  could  not  have 
been  the  intention  ot  the  legtalatureabonld 
be  done. "    Broom,  Leg.  Max.  6S2. 

The  partlcnlar  point  under  diacaaBion  tn 
this  case  arisea  upon  the  instmctioa  of  the 
court  (the  defendant  having  anked  a  con- 
trary instrnctjon)  that,  "it  betag  admit- 
ted that  defendant's  engine  killed  tbe  cat- 
tle, and  the  suit  having  been  brought 
within  six  months,  tbe  statute  raised  a 
presumption  ot  negligence,  and  the  bur- 
den was  on  tbe  defendant  to  rebot  the 
statutory  presumption. "  It  will  be  noted 
that  the  plaintiff's  testimonyshowed  that 
tbe  animals  injured  were  hitclied  to  a 
wagon,  and  being  driven  by  the  plalntiB, 
and  there  was  no  dispute  whatever  as  to 
these  facts.  In  view  of  the  wM-estab- 
lished  rules  of  construction  mastptHntedly 
illustrated  by  the  foregoing  facta,  I  am 
well  satisfied  that  we  were  in  error  In  liold- 
ing  that  the  foregoing  instruction  was 
correct.  It  is  because  of  what  I  conceive 
to  be  an  erroneous  statement  and  appli- 
cation of  these  most  Important  general 
rules  that  I  have  thought  proper  to  state 
my  views  at  such  length.  I  think  tbe 
petition  to  rehear  should  be  graatad. 


DnNBMOBB  v.  I.TLm  et  ox. 
(.Swpreme  Court  qf  AppecUt  of  Viryfnia.     Jaa. 

SPBonno  PbbfobiulHos— Bvmmca. 

On  s  bill  for  specUlo  performanoe  of  an  al- 
leged contract  to  convey  land,  It  appeared  that 
defendant's  wife  was  onwlUinir  to  Join  in  th« 
oonv^anoa,  o<  whlcdi  defendant  iBConned  nlata- 
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tut,  and  promised  to  do  what  lie  ooald  to  per- 
suade his  -irlie,  bnt  neither  party  propoaed  to  con- 
clude the  sale  without  her  consent.  Afterwards 
defendant's  wife  refused  to  Join  In  the  deed.  Plain- 
tiff then  proposed  to  make  the  cash  payment,  and 
take  the  deea,  as  a  means  of  bringing  the  wife 
orer,  bnt  he  did  not  propose  to  accept  the  deed 
subject  to  her  right  of  dower.  Defendant  would 
not  agree  to  this,  saying  that  he  had  neyer  pro- 
posed to  coeroe  his  wife.  Defendant  testified  that 
all  their  negotiatlona  were  subject  to  thequestioo 
of  his  wife's  oonaent,  while  plaintiff  tesuiled  to 
a  definite  oontraot.  MeUU  thai  there  was  not  such 
distinct  proof  of  the  weged  contract  as  would 
sustain  a  decree  for  speddo  performance.  Bich- 
jJtnsOH,  J.,  dissenting. 

White  S  OoraoB,  for  appellant. 

Laot.  J.  Tbto  an  appeal  from  a  decree  of 
the  circnlt  court  of  Augnsta  connty,  ren- 
dered on  the  18th  day  of  Jnne,  1880.  The 
bill  waa  filed  by  the  appelant  against  the 
appellees  to  enforce  ap«cifle  performance  of 
an  alleged  contract  for  the  sale  of  a  tract 
of  land,  belonging  to  the  said  Lyle,  to  the 
appellant,  Dnnemore.  Upon  the  hearing, 
upon  the  demarrer,  answer,  and  plea  of 
too  d^endants,  and  the  depoaitions  taken 
on  both  Bides,  the  eircnit  court  diemlBsed 
the  bill  of  the  plaintiff,  whereupon  he  ap- 
plied for  and  obtained  an  appeal  to  thla 
court. 

The  principles  upon  which  courts  of 
equity  decree  specific  performance  of  coo- 
tracts  for  the  sale  of  real  estate  are  well 
understood  and  familiar  to  the  profession ; 
yet  It  will  be  convenient,  in  the  view  we 
have  taken  of  this  caan,  to  briefly  recur  to 
first  principles.  And  we  will  remark  thatlt 
is  one  of  the  principles  of  equity  that  it  looks 
upon  things  agreed  to  be  done  as  actually 
performed ;  and  consequently,  as  soon  as 
a  valid  contract  is  made  for  the  sale  of  an 
estate,  equity  considers  the  buyer  as  the 
owner  of  the  land,  and  the  seller  as  a 
trustee  forbim;  and,  on  the  other  hand, 
it  considers  the  seller  as  the  owner  of  the 
money,  and  the  buyer  as  a  trustee  for 
talm.  And  when  a  contract  has  been 
made,  and  either  party  refuses  to  perform 
the  agreement,  equity  enforces  the  per- 
formance of  the  contract  epeciflcally,  by 
compiling  the  r^ractory  party  to  fulfill 
bis  engagement  according  to  its  terms. 
Tbns,  If  the  vendor  refuses  to  convey, 
equity  will  decree  a  conveyance,  and  at- 
tach bim  until  he  makes  it.  All  applica- 
tions to  the  court  to  compel  specific  per- 
formance, however,  are  addressed  to  the 
discretion  of  the  court,— a  sound  judicial 
discretion,  regulated  by  the  eetabllataed 
principles  of  tbe  court;  and  the  contract 
must  not  only  be  distinctly  proved,  bnt  it 
must  be  clearly  and  distinctly  ascertained. 
It  most  be  reasonable,  certain,  legal,  mut- 
■al,  opon  valuable,  or  at  least  merltori- 
eus,  consideration,  and  the  party  seeking 
specific  performance  must  not  have  been 
backward,  but  ready,  dealrous,  prompt, 
and  eager;  while  a  purchaser,  however, 
cannot  be  compelled  to  take  a  defective 
title,  bnt  has  a  right  to  insist  upon  a 
clear  legal  title.  On  tbe  other  hand, 
thoagrb  the  vendor  cannot  make  tbe  title 
be  contracta  to  make,  yet  be  may  be  com- 
pelled to  convey  such  title  as  be  has,  and 
to  compensate  for  the  defect ;  nor  does  it 
lie  in  liim  to  object  for  the  want  of  a  com- 


plete title  In  him.  The  remedy  of  specific 
performance  of  contracts  for  tbe  sale  of 
real  estate,  to  which  it  chiefly  relates,  falls 
within  tbe  inference  of  statutes  of  frauds 
which  declares  void  all  contracts  for  land 
which  are  not  reduced  to  writing,  and 
signed  by  the  party  sought  to  be  charged. 
No  proceedings  In  specific  performance 
can,  of  course,  be  bad,  unless  it  be  shown 
that  a  contract  has  actually  been  con- 
cludad.  If  the  arrangement  come  to  waa 
In  its  nature  merely  honorary,  or  if  the 
matter  stUl  rest  in  treaty,  no  specific  per- 
formance can  be  granted.  On  the  other 
hand,  however,  when  the  contract  is  em- 
bodleid  in  a  formal  document,  simultane- 
ously entered  into  by  both  parties,  littie 
difSculty  can  occur  as  to  whether  the  con*' 
tract  was  concluded.  But  this  question 
frequently  arises,  when  a  contract  is  al- 
leged to  have  been  constituted  by  the  ne- 
gotiattons  of  the  parties.  If,  however.  It ' 
e  only  doubtful  whether  the  contract 
was  concluded  or  still  remained  open,  the 
court  will  refuse  specific  performance,  and 
leave  the  parties  to  their  rights  at  law. 
Owen  V.  Davles,  1  Ves.  Sr.  82. 

In  thla  case  the  appellant  and  the  ap- 
pellees had  manynegotiatJona.andagreat 
deal  of  discussion  about  the  sale  and  pur- 
cbase  of  the  land  in  question,  running 
through  a  great  space  of  time  before  there 
is  any  claim  that  auy  agreement  had  been 
come  to,  all  of  which  is  spread  out  fn 
eit^nao  in  the  record,  but  which  will  be 
passed  over  as  irrelevant  matter.  It 
amounts  only  to  the  circumstance  of  a 
seller  exceedingly  anxiouB  to  sell,  and  in- 
discreet in  constant  agitation  of  the  mat- 
ter with  a  coy  buyer,  who,  while  equally 
anxious  tu  buy,  possibly,  contented  him- 
self with  an  apparent  good-natured  indul- 
gence of  his  impulsive  acquaintance  and 
friend  In  his  importunities,  and  while  look- 
ing at  other  lauds,  and  appearing  Indiffer- 
ent to  tbe  land  ultimately  in  view,  availed 
himself  of  such  casual  opportunity  of  in- 
spection as  presented  itself,  until  tbe  seller 
was  brought  while  walking  in  the  street 
to  a  proposal,  which  was  accepted  by  the 
words,  "  I  will  take  it. "  No  written  agree- 
ment was  entered  into,  bnt  the  seller 
agreed  to  draw  a  deed,  and  get  bis  wife's 
signature  to  it.  Upon  application  to  the 
wife  to  consent  to  and  Join  In  a  convey- 
ance of  tbe  land,  she  showed  great  unwill- 
ingnees  and  much  distress,  and  the  seller 
thereupon  notified  tbe  buyer  of  the  imped- 
iment in  his  way,  but  promised  to  do 
what  he  could,  by  persuasion,  to  bring  his 
wlf6  over.  There  was  no  proposal  on 
either  side  to  conclude  matters  at  this 
time  without  the  consent  of  the  wife  of 
theseller.  But  tbe  seller.by  way  of  bring- 
ing his  wife  to  agree  to  his  wishes,  pre- 
pared a  deed,  and  asked  his  wife  to  sign 
and  acknowledge  it.  But  at  this  point 
the  wife  dried  her  tears,  and  flatly  refused 
to  do  so,  and  declared  her  purpose  to 
stand  upon  ber  legal  rights  In  tbe  prem- 
ises, and  not  consent  to  any  sale  of  her 
home.  Tbe  purchaser,  learning  this,  now 
proposed  to  pay  the  cash  payment,  and 
get  the  deed,  etc.,  as  a  means  to  bring  ths 
wife  over;  but  there  was  no  proposition 
to  accept  a  deed  subject  to  the  wife's  con- 
tingent right  of  dower.  Tbe  appellee,  Cbs 
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atHlm,  here  took  a  decided  stand,  and  de- 
clined to  do  this,  saying  that  he  had  never 
proposed  to  use  coercion  on  his  wife.  He 
had  persuaded,  bat  woold  do  nothing 
more.  The  rupture  came  speedily.  Lyle 
d<rclined  further  negotiations,  and  Dnns- 
more  brought  his  suit. 

The  first  question  tn  be  considered  In 
this  case  is  whether  any  binding  contract 
was  ever  made  between  the  parties;  that 
is,  whether  such  contract  has  been  proved 
in  this  salt.  The  burdeo  of  the  proof  is, 
of  course,  upon  the  plaintiff.  From  his 
YoluminouB  statement,  answers  to  inter- 
rogatories, etc.,  may  be  fairly  sifted  out 
the  asi>ertion  on  his  part  of  a  definite  and 
final  contract,  afterwards  reduced  to  writ- 
ing in  the  form  of  a  deed  signed  by  Lyle; 
and  a  letter  is  produced  from  Lyle  declar- 
ing bia  inability  to  nialce  the  sale  on  ac- 
count of  bis  wife's  opposition.  But,  on 
the  other  hand,  Lyle  declares  distinctly 
that  all  their  negotiations  were  subject  to 
the  question  of  his  wife's  consent,  that  he 
had  never  proposed  to  sell  without  it,  and 
Dunamore  had  never  agreed  to  buy  with- 
out It.  The  testimony  of  one  may  be  off- 
set against  that  of  the  ottaer;  and,  as  wn 
have  seen,  the  contract  must  be  established 
by  a  preponderance  of  evidence  on  the 
part  of  the  plaintiff.  I  do  not  think,  from 
the  evidence  in  this  cause,  that  either  par- 
ty, during  all  their  negotiations,  ever  con- 
templated any  sale  subject  to  the  wife's 
contingent  right  of  dower;  and  as  we 
have  seen,  it  it  be  only  doubtful  whether 
the  contract  was  concluded  or  still  re- 
mained open,  the  court  will  refuse  specific 
performance,  and  leave  the  parties  to  their 
rights  at  law.  When  Lyle  Informed  Duns- 
mom  that  bis  wife  was  distressed  and  tear^ 
ful  and  unhappy,  iand  could  not  be  brought 
to  his  views,  Dunsmore  does  not  pretend 
that  he  offered  to  take  the  deed  without 
his  wife's  concurrence.  He  says  himself, 
to  use  his  elegant  language  concerning 
this  unhappy  wife,  that  he  said  to  Lyle's 
son:  "Your  step-mother  is  kicking,  isshe?" 
He  did  not  say,  as  be  says  now:  "Oh, 
that  is  of  no  consequence.  Let  us  go  on 
and  complete  the  sale,  and,  seeing  that  all 
is  done,  she  may  then  consent. "  His  de- 
vice was  to  bring  about  this  wife's  con- 
sent in  some  way.  This  sustains,  certain- 
ly does  not  contradict.  Lyle's  statement 
that  his  proposal  was  dependent  upon  his 
wife's  consent,  as  it  surely  ought  to  have 
been ;  and,  before  a  court  of  equity  should 
compel  a  husband  to  sell  in  disregard  of 
his  wife's  wishes.  It  is  necessary,  at  the 
least,  to  prove  that  he  has  in  some  bind- 
ing form  agreed  to  do  so,  which  Is  not 
proven  in  this  case.  But  we  must  remem- 
ber that  we  have  already  said  that  an  ap- 
plication of  this  sort  is  addressed  to  the 
sound  Judicial  discretion  of  the  court,  and 
that  the  ground  of  the  Jurisdiction  hero 
Invoked  is  to  remedy  some  mischief  or 
grievance  not  relievable  by  a  court  of  law. 
If  this  husband  had  obtained  any  money 
or  other  advantage  of  this  purchaser,  or 
in  some  way  injured  him  in  a  manner  not 
to  be  compensated  in  damages,  or  had  in 
some  wise  defrauded  bim  of  any  Just 
rights,  the  court  might  eatertain  the  pro- 
posal for  its  remedial  band  to  attain  the 
<uids  of  Justice.    But  the  appellant  has 


paid  no  money:  bad  bia  altaatlon  In  no 
way  changed.  He  is  balked  In  his  new- 
bom  fancy  to  have  this  woman's  home. 
That  appears  to  be  the  extent  of  his  griev- 
ance, and  I  am  of  opinion  that  there  is 
nothing  contained  In  the  application 
which  commends  itself  to  the  favorable 
consideration  of  this  court.  In  what  way 
is  hla  desire  to  have  a  home  any  more 
sacred  than  this  wife's  desire  to  retain  her 
home?  The  appellee  Lyln  does  say  In  the 
letter  above  mentioned  that  he  feels  very 
badly, and  tbatbe  had  never beenso  taken 
down  in  his  lite,  and  that  he  felt  like  he 
would  not  want  to  face  the  public  again, 
etc..  If  bis  wife  persisted.  He  had  realised 
that  now  men  would  see  that  he  could 
not  manage  matters  at  home,  perhaps,  as 
be  desired,  and  there  eeems  to  bare  been 
some  feeling  of  humiliation  about  It;  but, 
so  far  from  tbia  b^ng  any  discredit  to 
him.  It  Is  far  more  to  bis  credit  as  a  hus- 
band and  as  a  man  that  be  yielded  to  his 
wife's  feelings  and  wishes  than  If,  to  nave 
this  feeling  of  hnmiliation  to  bimaeif,  be 
had  yielded  to  the  proposal  of  Dunsmore, 
and  provided  bIm  ao  fctr  aa  be  could  with 
the  means  of  breaking  ties  which  bound 
his  wife  to  their  bome^  It  la  not  only  not 
proven  that  any  binding  contract  was 
ever  made  between  these  parties,  but  the 
fair  conclusion  from  the  wbole  case  Is  that 
these  n^rotlations  were  merely  io  ttert,  and 
tbatneitber  party  ever  contemplated  any 
agreement  subject  to  the  wife's  contingent 
right  of  dower  being  retained  by  her. 
And  in  this  case  there  Is  no  grievance  to 
redress.  No  contract  baa  been  proved, 
and  the  circuit  court  was  right  in  dlsmiaa- 
Ing  the  plaintifTs  bill,  and  the  decree  com- 
plained of  and  appealed  from  will  be  at 
firmed. 

Richardson,  J.,  dissenting. 


LtniLOW  it  a/.  ▼.  Crrr  or  Norfolk. 
(Supreme  Court  tf  Appeal*  of  VlruMa.    Jan. 

APFXAiaAut  Ordxbb. 
An  order  sppointiBgcominiasianen  to  fix  s 
lust  oompensatiou  for  lana  proposed  to  be  taken 
In  condemnation  proceedings  is  not  final,  within 
Code  Va.  1887,  |  84fii,uid  a  writ  of  error  wiU  not 
lie  thereto. 

BarwanaoD  A  Heath,  J.  F.  Croekw,  and 
Walks  A  OM,  tor  plaintiffs  In  error.  Taa- 
bUUI  a  Thorn,  White  A  Otunett,  and  J'.  F. 
Daaeaa,  for  defendant  In  error. 

Laot,  J.  Thia  is  a  writ  of  error  to  a 
Judgment  of  the  corporation  court  of  the 
city  of  Norfolk,  rendered  at  Its  July  term, 
1800.  On  the  10th  day  ot  June,  1880.  the 
defendant  In  error  filed  its  petition  In  the 
corporation  court  ot  said  city  before  the 
Honorable  D.  Tookkr  Brooks,  Judge  of 
the  said  court,  praying  that,  in  accord- 
ance with  the  resolutions  ot  the  common 
and  select  councils  in  the  said  city,  certain 
real  estate  situated  In  the  said  city,  set 
fortb  in  the  said  petition,  should  be  ac- 
quired by  the  said  city  for  condemnation 
for  public  grounds  to  be  laid  out  and  es- 
tablished tbereln ;  that  it  was  impossible 
to  acquire  tbe  said  lands  by  purchase  or 
agreement;   and  that    five  disinterested 
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treehoIdetB  be  appointed  by  the  conrt  for 
the  purpose  ot  ascertaining  a  Justcompen- 
eatlon  for  such  lands  as  are  wanted  by  the 
said  city  of  Norfolk  for  Its  parposes  afore- 
said; and  setting  forth  that  notice  of  the 
application  had  been  dnly  served  In  the 
mode  prescribed  by  law  upon  the  parties 
Interested  in  said  lands,  and  owning  the 
same.  The  plaintiffs  In  error  appeared, 
and  moved  to  quash  the  petition  and  pro- 
ceedings In  the  matter,  upon  the  ground 
that  the  city  of  Norfolli  has  no  authority 
to  condemn  the  property  for  the  purposes 
of  establishing,  laying  out,  and  maintain- 
ing public  grounds  as  prayed  for.  This 
motion  the  court  overruled,  and  appoint- 
ed commissioners  to  go  upon  the  said 
land  proposed  to  be  taken  by  the  city  and 
fix  a  Just  compensation  therefor,  to  which 
action  of  the  court  the  said  plaintltlta  in 
error  excepted ;  whereupon  the  said  plain- 
tiffs in  error  applied  for  and  obtained  a 
writ  of  error  and  supersedeas  to  the  said 
Judgment  of  the  said  corporation  court. 

The  writ  of  error  In  this  case  was  Im- 
providently  awarded ;  the  order  of  the 
corporation  court  was  Interlocutory  only, 
and  not  final.  Any  person  who  thinks 
himself  aggrieved  in  any  dril  case  where- 
in there  is  a  final  Judgment,  decree,  or  or- 
der may  present  a  petition  tor  a  writ  of 
error  or  avperaedeas  to  the  Judgment  or 
order.  Section  &454,  Code  Va.  The  order 
entered  In  this  case  has  no  element  of 
finality.  The  commissioners  were  appoint- 
ed "for  the  purpose  of  ascertaining  a  Just 
compensation  tor  so  much  of  the  lands," 
"embraced  within  the  said  bounds,  as  Is 
proposed  to  be  taken  by  the  said  city  of 
Norfolk  for  Its  purposes  aforesaid."  When 
this  was  done,  the  report  had  to  be  re- 
turned to  the  court,  to  be  there  approved 
or  rejected,  as  the  court  should  be  of  opin- 
ion, and  It  might  do  either.  The  amount 
of  damages  ascertained  as  a  Just  compen- 
sation might  be  such  as  to  satisfy  the 
land-owners  on  the  one  hand,  or  as  to 
cause  the  city  to  abandon  the  project.  It 
did  not  follow,  as  a'  necessary  sequence, 
that  the  lands  would  be  taken  by  .the 
court's  final  order.  Indeed,  nothing  fol- 
lowed as  a  necessary  or  definite  result;  all 
was  Bt\njnffeii  and  indefinite.  In  the  case 
of  Trerlllan  v.  Bailroad  Co.,  3  Grat.  826,  a 
similar  question  was  before  this  court.  In 
1836  the  Louisa  Ballroad  Company  moved 
the  county  court  of  Hanover  to  appoint 
commissioners  to  assess  the  damages 
which  would  be  sustained  by  Lucy  Trevil- 
lian  by  the  passage  of  their  road  through 
her  land.  The  commissionera  were  ap- 
pointed, and  they  made  a  report,  which, 
on  the  motion  of  Mrs.  Trevilllan,  was 
quashed  by  the  court  for  uncertainty 
therein,  and  other  commissioners  were  ap- 
pointed. The  company  excepted  to  the 
opinion  of  the  court  quashing  the  report, 
and  applied  to  the  circuit  superior  court 
of  Hanover  for  a  supersedeas  to  the  Judg- 
ment of  the  county  court,  which  was  al- 
lowed. The  circuit  court  i-eversed  the 
county  court,  and  Mrs.  Trevilllan  appealed 
to  this  court.  Judge  Baldwin  said:  "It 
«eemB  to  the  court  that  the  circuit  supe- 
rior court  bad  no  Jurisdiction  to  reverse 
the  order  of  the  county  court,  the  same 
not  having  been   final,  but  interlocutory 


only ;  and  the  Judgment  of  this  court  was 
to  reverse  the  circuit  court,  and  to  render 
an  order  such  as  the  said  circuit  court 
ought  to  have  rendered ;  and  it  was  con- 
sidered by  the  court  that  the  auperaedeaa 
from  the  said  circuit  superior  court  to  the 
said  county  court  be  dismissed  as  improv- 
Idently  awarded,  and  that  the  case  be  re- 
manded to  the  said  county  court  for  fur- 
ther proceedings."  See,  also,  Hancock 
V.  Railroad  Co.,  8  Grat.  828.  Appeals  lie 
from  the  Judgment  of  the  court  below, 
which  is  the  conclusion  of  the  law  upon 
the  facts  found  in  the  course  of  the  suit; 
the  decision  or  the  sentence  of  the  law  by 
the  court  as  the  result  of  the  proceedings 
InsUtuted  therein  for  the  redress  of  an  in- 
Jury.  3  Bl.  Com.  805;  Insurance  Co.  v. 
Swift,  12  Minn.  487.  (Gil.  826.)  Itis  said  to 
be  tlie  end  of  the  law.  Bouv.  Diet. ;  Bly- 
stone  V.  Blystone,  61  Pa.  St.  878 ;  Jeter  ▼. 
Board,  27  Grat.  920;  4  Minor,  Inst.  pp.  229, 
859.  Mr,  Minor  says  that  there  must  be  a 
certain  degree  of  formality  about  every 
Judgment  which  is  taken  up  to  be  reviewed 
In  appellate  courts.  And  we  will  say  in 
this  case  as  was  said  by  the  court  In  the 
case  of  Tucker  v.  Sandridge,  82  Va.  682. 
Here  we  have  no  conclusion,  no  final  sen- 
tence, no  end  of  the  law,  in  the  court  be- 
low, where  the  case  is  still  pending  and  un- 
determined ;  and,  the  writ  of  error  in  this 
case  having  been  Improvidently  awarded, 
the  same  must  be  dismissed,  and  the  case 
remanded  for  trial  and  final  order  in  the 
corporation  court  of  Norfolk  city. 


PotTAi,  Tbu  Cablb  Co.  v.  NoRroLx  ft  W.  R.  Oo. 

{ffnitemmt  Court  ctf  Apveali  of  VtrginAa.    Jan. 
88,  lS»l.\. 

J.  ScHnHParrU  kb&E.  O.  Burfcs,  for  sppellant. 
fioht  Stitef,  A.  L.  BotUday,  Geo.  8.  Bernard, 
and  StaplM  A  Hvnford,  tat  appellees. 

IiBwn,P.  ThlslsBwrltof  emirtoajudgmeat 
of  the  oiToait  court  of  Feteirsbiirg,  in  a  prooeedlns 
removed  to  that  ooart  from  the  oironil  court  oi 
Prlnoe  Qeorge  county,  leversintr  an  order  of  the 
ooonty  ooort  of  that  ootmQr.  Tb»  prooeeolng  was 
oommenoed  In  the  last-mentioned  court  by  the  ap- 
pellant here,  the  Postal  Telegraph  Cable  Com- 
pany, a  corporation  ohartered  under  the  laws  of 
the  state  of  New  York,  f<Mr  the  purpose  of  oon- 
demnine  a  rljrht  of  way  tor  tlie  ereotion  of  a  tele- 
graph line  along  and  parallel  to  the  northeni  side 
of  the  track  of  the  Norfolk  A  Western  Railroad, 
within  the  said  county.  The  railroad  company 
appeared,  and  opposed  the  prooeedlngs  on  vartous 
grounds;  tout  Its  objeotlons  were  overruled,  and 
an  order  was  entwed  appointing  flvedtslntaceeted 
freeholders  for  the  purpose  of  asoertalnlng  what 
would  be  a  Jnat  oompenaatloa  to  the  defendant 
oompany  for  the  right  of  wi^  proposed  to  be  con- 
demned. This  order  was  afterwards,  on  a  writ 
of  error  and  superaedeos,  reversed  by  the  Judg- 
ment of  the  cinsatt  court  of  Petersbarg,  above 
mentioned,  to  which  Judgment  a  writ  of  error  was 
awarded  by  this  court  on  the  application  of  the 
teleoiaph  oompany.  While  the  case  was  pending 
In  the  olrcolt  oonrt,  there  was  a  motl(m  to  dismiss 
the  writ  of  error  to  the  order  of  the  county  court, 
on  the  gronnd  that  the  writ  had  been  Improvi- 
dently awarded,  because  the  order  was  not  final 
in  its  oharaoter,  and  there  had  been  no  farther 
proceedings  in  the  cause.  But  the  motion  was 
overruled,  and  this  ruling  is  the  subject  of  the 
first  assignment  of  error  here.  If  this  assignment 
is  well  taken,  and  we  think  it  Is,  the  oiroalt 
oonrt  had  no  Jorisdiotion  of  the  case,  and  the 
motion  ought  to  have  been  granted.  The  appel- 
late JurlBaiotion  of  the  courts  of  the  oommom- 


Digitized  by 


Google 


614 


SOUTHEASTERN  BEFOBTEB,  Vol..  12. 


(V«. 


wealth  U  regoUted  Xaj  statote,  whloh  allows  an 
appellate  proceeding  In  three  olaasea  of  caaea 
only,  viz. :  (1)  Where  there  la  an  order  in  a  con- 
troveirsy  conoerninK  the  probate  of  a  will,  or  the 
appointment  or  anallfloatlon  of  a  personal  repre- 
■entatlTa,  gnarman,  curator,  or  oonunittee,  or 
oonoeming  a  mill,  road-way,  ferry,  wharf,  or 
landing;  (8)  where  there  Is  a  decree  or  order  In 
any  case  in  obanoery  dlsaolring  an  injunction,  or 
reqnlring  money  to  be  paid,  or  the  possession  or 
title  of  property  to  be  changed,  or  ad]adicating 
the  prinoiplea  of  the  oaose:  and  (8)  where.  In 
any  oivU  case,  there  is  a  final  iadgment,  decree, 
or  order.  Code,  Sl  8458,  8461.  It  is  obvious  that 
the  order  In  question  beaongs  neither  to  the  first 
nor  second  of  these  classes.  It  is  not  one  con- 
ceming  a  road- way  or  any  other  matter  menUoned 
in  the  first  class,  nor  is  it  a  decree  or  order  in 
ohanoeiy.  A  controversy  concerning  a  road- 
way, within  the  meaning  of  the  statute,  is  one 
that  relates  to  the  establishment  of  a  road,  and 
not  to  a  matter  collateral  thereto;  as,  for  exam- 
ple, a  controversy  concerning  the  damages  occa- 
sioned by  a  road  alreadv  established,  or  the  ea- 
tablishment  on  a  road  of  a  tale^aph.  Trevlllan 
T.  Bailroad  Co.,  8  Orat,  836;  Bancodk  v.  RaU- 
road  Co.,  UL  8SB;  Jeter  v.  Board,  97  Orat.  9ia 
Tbta,  is  the  order  a  final  order,  and  therefore 
within  tiie  third  class  above-mentlonedt  It  would 
seem  olearly  not.  The  general  doctrine  as  to 
what  constitnteB  a  final  order  Is  wall  stated  by 
Prof.  Minor,  who  says  that  such  an  order  it  one 
which  disposes  of  the  whole  subject,  gives  all  the 
relief  contemplated,  provides  wiureascmableoom- 
pleteness  for  giving  effeot  to  the  sentence,  and 
leaves  nothing  to  M  done  In  the  cause,  save  to 
superintend  ministerially  the  execution  oc  the  or- 
der. 4  Minor,  Inst  860;  Buroh  v.  Haidwicke,  88 
Orat  61;  Alexander  y.  Byrd,  86  Va.  600,  8  a  E. 
Bep.  677.  In  the  i»esent  case  the  order,  so  far 
ftrom  disposing  of  the  case,  giving  all  the  relief 
oontemplated,  leaving  nothing  to  be  done  in  the 
cause.  Is,  in  fact,  little  more  than  the  mere  Incep- 
tion of  the  proceedinga.  It  is  no  more  final,  In 
the  sense  of  being  an  appealable  order,  than  is  an 
order  overruling  a  demurrer  to  a  declaration  in 
an  action  at  law  fofipded  upon  a  statute  the  va- 
lidity or  construction  of  which  Is  drawn  in  ques- 
tion by  the  demurrer.  It  is  true  the  order,  to  a 
certain  extent,  adiudioates  the  principles  of  the 
cause,  and  overrules  oUections  which  go  to  the 
validly  of  the  proceeding;  bat  all  (he  relief 
asked  for  by  the  plalntUF,  and  oontemplated  by 
the  order,  is  not  granted,  nor  can  It  be  until  after 
the  report  of  the  oommiaalonera  shall  have  been 
retained  and  acted  upon.  The  order  slmjdy  ap- 
points commissioners,  and  directs  them  to  proceed 
pursuant  to  the  provision  of  chapter  40  of  the 
Coda  The  object  of  the  proceeding  Is  to  acquire 
by  oondemnatiOD  title  to  so  much  <»  the  right  of 
way  <tf  the  railroad  company  as  will  be  necessary 
for  the  establisbment  thereon  of  a  telegraph  line, 
and  the  county  court  decided,  contrwy  to  the 
contention  of  the  railroad  oompany,  that,  under 
seotioas  1387  et  seq.  of  the  Code,  the  plaintUt  in 
the  prooeedings  had  a  right  to  acquire  such  title 
by  proceeding  under  the  provisions  of  the  said 
forfy-slxth  cuspter,  and  commissioners  were  ap- 
pointed accordingly.  Bat  at  that  point  the  pro- 
ceeding was  arrested  l^the  writ  of  error  and  su- 
penedias  from  the  circuit  coort;  so  that  no  title 
nas  as  yet  been  acquired,  nor  can  any  title  be  ac- 
quired until  further  action  In  the  case  has  been 
taken.  Section  107V  of  the  Code  providea  that, 
after  the  report  of  the  commissioner  shall  have 
been  returned  to  the  court)  the  same  shallabe  ap- 
proved and  recorded,  unless  good  cause  to  the 
contrary  be  shown:  and  then  it  is  provided  that 
the  sum  ascertained  by  the  commlsuooers  to  be  a 
]ust  compensation  may  be  paid  to  the  persons  en- 
titled thereto,  or  into  court,  and  that  upon  such 
payment  the  title  to  that  part  of  the  land  for  which 
compensation  is  allowed  shall  be  absolutely  vest- 
ed in  fee-simple  in  the  plaintUt  in  the  proceeding, 
except  In  the  case  of  a  {woceedlng  by  a  turnpike 
company.  But  until  this  is  done  the  plaintiff  not 
only  does  not  acquire  any  title  to  the  land,  but 
he  aoquires  no  right  to  go  upon  or  interfere  with 


it  la  any  way.  We  are  unable,  tiMrafoM,  to  sea 
how  an  order  like  the  one  la  question  can  be  prop- 
erly said  to  dispose  of  the  case,  or  to  hav«  any 
element  of  finality  about  it  Ifoti  eorutat  the 
report,  when  returned,  will  not  be  rejected,  and, 
if  rejected,  the  parties  would  be  about  where 
they  began.  The  cas&  in  this  particniar,  is 
ruled  by  the  case  of  Ludlow  v.  Cil7  of  Norfolk, 
ante,  Sis,  (dedded  at  the  present  term.)  That 
was  an  application  to  the  oorporatioB  court  of 
Norfolk  for  the  condemnation  of  certain  land 
wanted  by  the  city  for  public  grounds.  The  ap- 
plication was  oontested  on  the  groand  that  there 
was  no  lawful  authority  to  condemn  land  for  sooh 
a  purposa  Bat  the  defense  was  overruled,  and 
an  CMar  entered  mpotnting  oommlsaUmera,  as 
in  the  present  case,  to  aaoertaln  a  lust  compansa- 
tion  for  the  land  wanted.  The  defendants  there- 
upon obtained  a  writ  of  error,  and  brought  the 
ease  to  this  court  But  here  the  writ  was  dis- 
missed as  improrldentlT  awarded,  on  the  ground 
that  the  order  appealea  trma  was  not  fliukl,  bat 
Interlocatory.  It  follows  that  the  Judgment  of 
the  olionit  court  must  be  reversed,  on  the  ground 
of  want  of  iniisdiotion  in  that  court;  and,  aa  tho 
case  must  oe  remanded  to  the  county  court  on 
that  ground,  the  court  declines  to  ei.|aeaa  aa 
opinion  upon  any  other  question  dlsfinssed  a*  tha 
bar. 

BiCHAaDsox,  J.,  dissenting. 


Whitix>gk  «t  al.  T.  JoBmoM  et  aL 


(Suprtrnt  Oourt  cf  A;, 


dlW^ 


Vtr^lMla.    Jan. 


AsTSBsa  FoBsassioH— iJoniouL  RiTiSS   Wioht  or 

PUBCBASXB— ITonOB. 

1.  Where  the  purchaser  at  a  Judicial  sale  has 
paid  the  price  in  full,  but  has  not  received  a 
deed,  and  the  heirs  of  the  former  owner,  at  whcae 
instance  the  sale  was  made!  remain  in  possession, 
the  statute  of  limitations  does  not  begin  to  run 
against  such  purchaser  until  the  heirs  in  pcasea- 
sfon  distinctly  assert  a  claim  adverse  to  him, 

9.  Where  the  commissioner  who  made  the 
sale  Is  directed  by  decree  to  execate  deeds  to 
such  of  the  purcbasers  aa  have  compiled  with 
the  terms  of  sale,  and  take  deeds  of  trust  for  the 
deferred  payments,  failure  of  a  purchaser  to  take 
a  deed  from  the  commissioner,  and  to  give  back 
a  deed  of  trust,  though  an  irr«gularity,  will  not 
vitiate  his  UUe. 

8.  Certain  deeds  referred  to  the  land  oonr 
veyed  as  in  a  plat  filed  in  the  clerk's  office  In  H. 
oonatv.  The  deed  of  the  laat  grantee  to  defend- 
ant did  not  mention  the  plat,  but  referred  to  the 
foregoing  deeds.  Defendant's  attorney,  when  ex- 
amining the  title  of  the  land  for  defendant  saw 
the  record  of  the  cause  in  which  the  plat  referred 
to  was  filed.  Held,  that  defendant  was  chargea- 
ble with  notice  of  the  prooeedings  in  such  causa. 

Appeiil  trom  chancery  court  of  Rici»- 
mond. 

H.  O.  CmBBoa  and  L.  P.  Page,  for  appeW 
lantfl.  W.  W.  A  B.  T.  Cramp  and  Wm. 
EUyaon,  for  appeUeea. 

HiNToir,  J.  Alter  acaretnl  examlnatioD 
of  this  rrcord,  we  And  that  the  opinion 
of  the  learned  chancellor, the  lateHonora- 
ble  Edward  H.  FrrzHDOH,  who  decided  the 
cause  In  the  conrt  below,  and  whose 
oplDlon  la  made  a  part  ot  the  record,  so 
clearly  expreeaea  the  views  of  this  coart 
that  we  adopt  it  as  oar  own.  That  opin- 
ion reads  aa  loll  owe : 

"From  the  pleadtnKS  and  evidence  in 
this  cause,  It  appears  that  in  Jnne,  1863. 
Dr.  Carter  P.  Johnson,  the  ancestor  ot  the 
plaintiff,  bought  at  a  Judicial  sale  the  lota 
Nos.  25,  ae,  and  27,  which  are  the  sobjects 
ot  this  controversy.   The  sale  to  Johnson, 
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with  otbersalea,  waa  eonflnned  by  the  d<v 
cr(«  of  tbeeoonty  cnni'tof  Henrico  coanty 
of  tbe  9tli  of  AoKast,  1868,  in  the  record  of 
the  niattM*  ex  parte  of  A.  £.  Petlcolas, 
a  lanatlc,  then  pending  in  that  coart. 
That  record  shows  that  Johnson  paid  the 
cash  installment  required  by  the  decree  of 
sale,  and  gave  bis  bonds  for  the  deferred 
installments,  also  according  to  that  de- 
cree, and  tbns  far  complied  with  the  terms 
of  sals.  It  farther  appears  from  the  de- 
cree of  Aagnat  9, 185S,  that  Watson,  the 
com'r,  was  empowered  and  directed  to  exe- 
cute proper  deeds  of  conveyance  to  the 
purchasers  who  bave  complied  with  the 
terms  of  sale,  for  tbe  property  purchased 
by  them,  respectively,  and  to  talie  from 
each  a  deed  of  trust  to  secure  tbe  deferred 
payments.  And  tbe  com'r  was  directed  to 
report  bis  proceedings  to  the  court, '  which 
shall  be  subject  to  tbe  confirmation  of 
tbe  court.'  It  seems  no  deed  was  made 
to  Johnson,  and  be  gave  no  deed  of  trust. 
From  tbe  evidence  in  this  cause,  I  think  It 
may  be  fairly  assumed  that  Johnson  In 
bis  life-time,  and  bis  personal  representa- 
tive after  bis  death,  paid  the  whole  purt 
chase  mon^  In  full.  It  has  been  seen  from 
tbe  record  above  referred  to  that  he  paid 
tbe  cash  installment,  which  was  $306.87. 
From  the  records  of  the  settlement  of  the 
estate  of  Johnson,  after  bis  death,  it  ap- 
pears that  on  tbe  20tb  June,  1856.  bis  ad- 
ministrator paid  '  Dr.  Petlcolas' bond  for 
real  estate,  8d  Installment.  $228.96;'  that 
on  tbe  8th  August.  1860,  the  administra- 
tor of  Johnson  paid  'Br.  Petlcolas'  bond, 
with  interest,  last  installment,  $260.97.' 
Then*  is  no  direct  evidence  of  the  payment 
of  the  second  (which  was  the  first  de- 
ferred) installment.  Tbe  bonds  for  tbe  de- 
ferred installmeut  were  deposited  with  the 
clerk  of  tbe  county  court  of  Henrico,  and 
from  tbe  record  above  referred  to  it  ap- 
pears that  Edward  F.  Petlcolas  had  died, 
and  that  Arthur  E.  Petlcolas  had  quali- 
fied as  bis  administrator;  and  by  an  order 
made  March  8, 1864.  tbe  clerk  was  ordered 
to  deliver  the  bonds  for  the  deferred  pay- 
ments aforesaid  to  Petlcolas,  the  adm'r, 
and  among  them  three  bonds  of  Carter  P. 
Johnson  for  $204.44,  $?04.44,  and  $204.46. 
These  were  the  three  deferred  Installments 
of  purchase  money.  Tbe  second  install- 
ment, (being  the  first  deterred  install- 
ment,) of  $204.44,  WHS  due  on  the  14tb  day 
of  June,  1854.  In  that  month  Jubnson 
sailed  for  Europe.  It  Is  very  probable 
that  he  paid  the  first  bond  when  it  be- 
came due  or  about  that  time,  and  before 
be  left  for  Europe.  But,  however  that 
may  be,  Johnson's  estate  was  solvent 
and  abundantly  able  to  pay  that  debt,  as 
fully  appears  from  tbe  settled  accounts  of 
the  adm'r  of  bis  estate.  These  accounts 
show  very  considerable  receipts  and  dis- 
bursements, and  In  1801  a  balance  of 
$8,4^.66  due  the  estate  by  the  adm'r.  Un- 
der these  circumstances  It  is  fair  to  assume 
that  the  second  installmeut  or  first  bond 
was  paid,  as  the  second  and  this  bond 
were.  For  the  administrator  had  the 
bonds.  It  was  bis  duty  to  collect  them. 
Johnson's  estate  was  solvent,  and  able  to 
pay ;  and  no  such  bond  has  been  asserted 
to  be  outstanding  and  unpaid.  When  the 
sales  of  these  lots  to  Johnson  by  Com'r 


Watson,  under  tbe  decree  of  the  county 
court  of  Henrico,  was  confirmed  by  the  de- 
cree of  August  9,1863.  there  was  a  com- 
pleted contract  of  sale.  In  Langyber  v. 
Patterson,  77  Va.  478,  Fadntlbboy,  J., 
speaking  for  tbe  whole  court,  said:  'Con- 
firmation is  the  Judicial  sanction  of  tbe 
court,  and  by  confirmation  the  court 
makes  it  a  sale  of  its  own ;  and  tbe  pur- 
chaser is  entitled  to  the  full  benefit  of  his 
contract,  which  is  no  longer  executing, 
but  excoted,  and  which  will  be  enforced 
against  biro  and  for  him.'  See,  also,  to 
same  effect,  Terry  v.  Coles,  80  Va.  702,  703. 
When  the  sale  was  thus  confirmed  by  the 
court.  Dr.  Johnson  became  in  equity  the 
owner  of  tbe  land,  with  a  lien  resting  up- 
on it  for  tbe  purchase  money.  Be  bad  an 
equitable  estate;  and  when  he,  and  bis 
personal  representative  after  bis  death, 
bad  paid  tbe  purchase  money  in  full,  the 
plaintiffs,  as  his  heirs  at  law,  acquired  a 
complete  equitable  title  to  the  three  lots  is 
question;  that  is,  the  right  to  call  for  tbe 
legal  title  in  absolute  fee-simple.  Hurt  v, 
Jones;  75  Va.  847. 

"Then  the  question  arises,  what  has  oc- 
curred to  divest  tbe  plaintiff  of  bis  com- 
plete equitable  title,  and  this  right  to  de* 
mand  tbe  legal  title?  It  is  claimed  by  the 
defendants'  counsel  that  the  plaintiffs' 
right  to  recovery  is  barred  by  tbe  statute 
of  limitation.  I  do  not  think  so.  As  soob 
as  a  valid  contract  for  the  sale  of  land  is 
made,  equity,  which  looks  upon  things 
agreed  to  be  done  as  actually  performed, 
considers  and  treats  tbe  vendor  as  a  ^»- 
tee  for  the  purchaser  of  the  estate  sold, 
and  tbe  purchaser  as  a  trustee  of  the  pur- 
chase money  for  the  vendor;  and  a  con- 
tract for  sale  under  a  decree  in  chancery  is 
governed  by  tbe  same  principles.  Hurt 
V.  Jones,  supra,  846,  347.  Now,  in  this 
case,  Arthur  E.  Petlcolas,  as  the  commit- 
tee of  bis  lunatic  father,  Edward  F.  Petl- 
colas, on  his  own  petition,  through  the 
agency  of  a  court  of  competent  authority, 
caused  the  three  lots  In  question  to  be 
sold  to  Johnson,  and  In  the  decree  of  Au- 
gust 0,  1863.  consented  to  tbe  confirma- 
tion of  the  sale,  and,  through  the  officer 
of  tbe  court  and  in  person,  received  the 
purchase  money  in  full.  Under  such  cir- 
cumstances, according  to  the  rule  Just  cit- 
ed, the  vendor,  and  his  heirs  after  him, 
held  tbe  property  as  trustee  for  the  ven- 
dee, Johnson,  and  his  heirs;  and  such 
holding  of  the  lots  by  the  vendor  and  his 
heirs  was  not  an  adverse  possession,  but 
was  a  holding  as  trustee  for  the  vendee, 
and  in  subordination  to  a  subsisting  ad- 
mitted title  In  him  and  bis  heirs.  The  ti- 
tle in  Johnson  was  admitted  by  the  con- 
sent to  the  decree  of  confirmation,  and 
afterwards  by  tbe  receipt  of  the  purchase 
money.  In  such  case  a  clear,  positive,  and 
continued  disclaimer  and  disavowal  of  ti- 
tle In  Johnson  and  bis  heirs,  and  the  as- 
sertion of  an  adverse  right,  brought  home 
to  the  knowledge  of  Johnson  or  bis  heirs, 
are  indispensable  before  any  foundation 
can  be  laid  for  the  operation  of  tbe  stat- 
ute of  limitation.  Creekmur  v.  Creekmur, 
75  Va.  436.  This  assertion  of  an  adverse 
right  was  never  made  or  brought  home, 
directly  or  indirectly,  to  the  plalntilTs,  un- 
til the  conveyances  to  Beddy  and  Dllmaa, 
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in  1884.  And  it  fleems  that  tor  many  yean 
—certainly,  since  1867— the  land  In  ques- 
tion ban  been  an  open  common,  over 
wbich  cattle  ranged  and  grased  at  will, 
and  there  have  been,  prior  to  1884,  no  sacti 
vlBlble  act«  of  ownership  as  from  tbelrnat- 
ure  Indicated  a  notorious  claim  of  prop- 
erty In  the  land  by  Feticulas  or  his  heirs. 
See  Turpln  v.  Uaundera,  32  Orat.  84;  Hol- 
llnitsworth  v.  Sherman,  81  Va.  071. 

"Th%  principle  which  applies  where  a 
grantor  makea  a  deed  and  continues  in 
poBseuslon,  I  tbink,  is  applicable  here. 
Julinson  bought  and  paid  for  the  lots, 
and  was  entitled  to  hie  d^d.  The  con- 
tinued possession  by  Peticolas  and  his 
heirs,  even  if  It  was  as  continnons  and  un- 
interrupted as  Is  claimed  by  counsel  for  de- 
fendants, was  a  possession  of  precisely  the 
same  nature  as  that  of  a  man  who  bad 
made  a  deed  and  still  remained  In  posses- 
sion. InBucbclrcumrstances.inCreekmnrT. 
Creekmur.  supra,  it  was  held :  '  He  will  be 
regarded  as  holding  the  premises  in  sub- 
serviency to  bis  grantee;,  and  nothing 
short  of  an  explicit  disclaimer  of  each  re- 
lation, and  a  notorious  assertion  of  right 
in  blmself,  will  be  sutflcient  to  change  the 
character  of  his  possession,  and  render  it 
adverse  to  the  grantee.'  The  statute  on- 
ly begins  to  run,  and  bis  possession  only 
becomes  adverse,  from  the  time  of  such 
notorious  assertion  of  right  in  himself. 
In  this  case  no  such  assertion  was  made 
until  the  conveyance  in  1884.  Again,  the 
confirmation  of  the  sale  of  such  as  was 
made  in  this  case  belongs  to  that  class  of 
con'tracts  partaking  of  the  nature  both  of 
executory  and  executed  contracts.  See 
8tory,  Cont.  §  19.  So  far  as  the  sale  was 
concerned,  it  was  a  completed  and  execut- 
ed contract.  But  there  was  something 
else  to  be  done.  The  deed  and  deed  of 
trust  bad  to  be  executed,  and  the  deferred 
Installments  of  purchase  money  to  be 
paid.  In  that  respect  it  was  executory, 
and  was  especially  so  In  this  case  from  the 
facts  that  the  com'r  was  required  in  the 
decree  of  August  9, 1853,  to  report  his  pro- 
ceedings in  relation  to  the  d^  and  deeds 
of  trust  to  the  court  for  confirmation  by 
It.  The  contract,  therefore,  in  this  re- 
gard, was  executory  until  the  deeds  were 
made;  and  It  has  been  held  that  'when 
the  contract  is  executory,  •  •  •  and 
the  legal  title  is  left  with  the  grantor  for 
future  conveyance,  the  privity  between 
the  parties  forbids  the  Idea  of  adverse 
holding.'  Nowlin  v.  Reynolds,  26  Grat. 
143.  I  think  the  legal  title  in  these  lots  re- 
mained in  Edward  F.  Peticolas  after  the 
sale.  After  bis  death  it  descended  and 
passed  to  Arthur  E.  Peticolas,  bis  son  and 
only  heir  at  law,  and,  at  his  death,  to 
Mrs.  Gorman,  the  only  child  and  heiress  of 
law  of  Arthur  £.  Peticolas,  and  the  legal 
title  is  now  in  Mrs.  Gorman. 

"Tliere  is  no  satisfactory  evidence  (at 
least  to  mj  mind)  as  to  who  had  the  act- 
ual posaeHslon  of  the  three  lots  In  question 
in  the  Interval  between  the  sale  and  the 
conveyances  to  Reddyand  [Jllman,in  1884. 
"They  were  parts  of  an  open,  unimproved, 
ancuiti  vated  old  field ,  with  no  visible,  noto- 
rious marks  or  evidences  of  possession  in 
anybody.  And,  in  fact.  It  seems  to  metliere 
was  no  more  evidence  of  actual  possession 


by  Peticolas  and  his  heirs,  between  the  ttm« 
of  the  sale,  in  ]86.*t,  and  the  deeds,  In  1N84, 
than  there  was  in  Johnson  and  his  beirs 
during  the  same  ];>eriod.  Before  the  sale, 
the  elder  Peticolas  undoubtedly  had  the 
legal  title  and  the  possession.  After  the 
sale  was  confirmed,  Johnson  bad  the  right 
to  the  possession.  Uudglns  v.  Merchant, 
28  Grat.  182.  And,  In  the  absence  of  evi- 
dence to  the  contrary,  the  court  will  not 
presume  that  Peticolas  and  bis  heirs  with- 
held from  Johnson  and  bis  heirs  the  pos- 
session of  which  tbey  were  entitled.  I 
tbink  there  Is  no  Satisfactory  evidence 
that  they  did  so  nntll  1884,  when,  by  the 
conveyances  of  Reddy  and  Ullman,  they 
did  set  up  an  open,  notorious,  adverse 
assertion  of  right  in  themselves.  I  tbink, 
therefore,  that  the  statute  only  began  tu 
run  from  1884.  But,  if  it  be  assumed  that 
the  possession  of  Peticolas  and  bis  betrs 
was  as  continuous  and  uninterrupted  as 
tbey  contend,  then,  for  the  reasons  above 
stated,  I  am  of  opinion  that  such  posses- 
sion daring  the  Interval  above  mentioned 
was  not  adverse,  but  was  a  holding  for 
and  in  snbordlnaton  to  thn  title  of  the 
grantee,  Johnson,  and  bis  heirs,  and  not 
adversely  to  them,  and  so  that  the  stat- 
ute of  limitation  did  not  run.  I  attach  no 
Importance  to  the  fact  that  since  1871  the 
property  in  question  was  listed  on  the  land 
books  In  the  name  of  Peticolas.  The  wit- 
ness, W.  H.  Talman,  shows  that  this  was 
done  by  the  proper  officers  in  thediscbarge 
of  their  duty,  without  the  intervention  of 
any  party  to  tbis  cause,  and  by  the  officers 
themselves  on  their  own  volition.  Again, 
the  objection  is  made  by  defendants'  coun- 
sel that  Johnson  gave  no  deed  of  trust. 
It  Is  by  no  means  clear  that  Johnson  was 
in  default  in  failing  to  give  a  deed  of  trust. 
It  is  true  the  decree  of  sale  of  May  7, 
1863,  did  require  purchasers  to  give  a  deed 
of  trust  to  secure  the  deferred  payment  of 
purchase  money;  but  the  decree  of  August 
9,  1868.  confirming  the  oale.  prescribed 
when  the  deed  ol  trust  should  be  given, 
namely,  when  Watson,  the  com'r,  made 
a  deed  tor  the  property  bought.  John- 
son was  not  required  to  g:ive  a  deed 
of  trust  until  he  received  a  deed  for  the 
property.  That  deed  was  not  made  to 
him,  and  therefore  he  did  not,  and  could 
not,  make  the  deed  of  trust.  Watson,  the 
com'r,  was  in  default,  but  it  is  by  no 
means  clear  that  Johnson  was.  The  fail- 
ure to  maknthe  deed  and  deed  of  trust  was 
an  irregularity,  but  not  such  an  irregular- 
ity as  to  vitiate  Johnson's  title.  Even  if 
it  be  assumed  that  it  was  Johnson's  duty 
to  have  taken  measures  before  the  court 
to  coerce  Watson,  the  com'r,  to  make  him 
a  deed,  so  that  he  could  have  given  a  deed 
of  trust,  yet,  Inasmuch  as  the  purchase 
money  was  all  paid,  and  the  purt>ose  of 
which  the  deed  of  trust  was  designed, 
namely,  the  payment  of  the  purchase 
money,  was  fully  accomplished,  the  irreg- 
ularity was  cured,  and  Johnson's  title 
was  not  affected,  and  was  not  vitiated. 

"The  question  of  notice  Is  raised  in  this 
cause.  The  defendants,  who  were  pur- 
chasers of  the  lots  in  qneetion,  contend 
that  they  were  Innocent  purchasers  for 
value,  without  notice,  either  actual  or 
constructive.  Thedeea  from  Mrs.  Peticolas 
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«nd  Gorman  and  wife  to  James  Y.  Beddy, 
dated,  respectively,  Jane  34, 1884,  and  Sep- 
tember 8S.  1894,  and  the  deed  from  the 
same  parties  to  Emanoel  UUman,  dated 
Jane  24, 1884,  and  the  deed  from  UUman 
to  said  Reddy,  dated  lat  October.  188-1, 
all  contain  a  clause  In  tbe  same  words, 
referriniE  to  the  several  lots  conveyed 
thereby  as  referred  to '  In  a  plat  of  the 
subdivision  of  E.  F.  Peticolaa'  estate, 
which  plat  is  filed,  with  the  report  of 
€om'r  W.  F.  Watson,  in  the  clerk's  office 
of  the  county  court  of  Henrico,  with  tbe 
causes  ended  October,  1861.'  Tbe  deed 
from  Reddy  and  wife  to  Whitlocli  contains 
no  direct  reference  to  tbe  plat  or  to  Wat- 
son's report,  but  apedally  referred  to  tbe 
foregoing  deeds.  Bat  Mr.  Wbltlock  had 
tbe  title  to  the  lots  examined.  He  em- 
ployed Mr.  John  A.  Meanley  to  make  tbe 
examination.  Meanley's  deposition  bcw 
been  taken.  He  refers  to  his  abstract. 
The  paper  shows  undoubtedly  that  Mean- 
ley  saw  the  record  In  the  county  court  of 
Henrico  in  tbe  matter  ax  parte  A.  E.  Peti- 
colaa for  the  sale  of  the  land  of  E.  F.  Peti- 
colaa, a  lunatic;  for  he  makes  statonents 
of  matters  in  his  abstraict  that  he  could 
bave  satbered  from  no  other  source  than 
from  that  record.  The  law  on  this  sub- 
ject is  well  settled.  '  Whenever  inquiry  Is 
a  duty,  the  party  bound  to  make  it  is 
affected  with  knowledge  of  all  which  he 
would  bave  discovered  had  he  performed 
tb<f  duty.  Means  of  knowledge,  with  the 
duty  of  using  them,  are,  in  equity,  egoiva- 
leiit  to  knowledge  itself.'  Efflnger  v. 
Hail,  81  Va.  106,  and  authorities  there 
cite«l.  Each  one  of  the  purchasers  of  these 
lots  were  put  by  their  deeds  on  inquiry. 
Tbe  plat  referred  to  has  the  name  'Dr. 
€.  P.  Jobnson'  on  lot  No.  25,  and  the 
word  'do.'  on  each  of  the  other  lots;  and 
by  the  plat  and  tbe  deeds  tbey  were  put 
upon  Inquiry  as  to  the  report  of  Com'r 
Watson,  for  the  plat  was  a  part  of  that 
report.  That  report  showed  conclusively 
that  Johnson  was  the  purchaser  of  these 
lots.  It  is  true,  the  cause  in  which  tbe  re- 
port and  plat  are  filed  is  not  named  In  the 
deeds :  but  the  term  of  court  in  which  the 
report  and  plat  are  filed  as  part  of  an  ended 
caoHe  is  given,  and  on  the  face  of  tbe  plat, 
to  wbich  reference  Is  specifically  made  in 
tbe  deed,  the  name  of  thecausein  which  the 
sales  pf  property  shown  by  the  map  took 
place  is  particularly  and  fully  set  forth. 
And  it  is  apparent  that  Meanley  had  no 
difficulty  in  laying  his  hand  upon  the  end- 
ed canse  in  which  the  report  and  plat  were 
filed:  BO  that  the  clauses  in  their  deed 
which  pointed  to  the  plat  gave  them  all 
needed  information  as  to  where  tbe  plat 
and  report  and  ended  canse  could  be 
found,  and  did  so  as  effectually  as  if  the 
ended  cause  itself  had  been  named. 
Meanley  was  the  agent  of  Whltlock  in  this 
partteuiar  transaction.  He  was  employed 
to  examine  tbe  title  to  these  particular 
lots.  He  saw  tbe  record  of  the  sale  and 
confirmation  of  the  sale  of  these  lots.  He 
was  mistaken  in  his  conclusion  as  to  ths 
contents  of  tbe  record,  and  misled  Whit- 
lock.  But  that  was  bis  misfortune.  He 
cannot  now  make  the  plaintiffs  bear  the 
burden  of  the  mistake  of  his  own  agent. 
Notice  to  the  agent  is  constructive  notice 


to  the  principal.  On  proof  of  notlee  to  an 
agent,  the  law  at  once  imputes  notice  to 
the  principal ;  not  because  notice  to  the 
agent  is  not  proof  that  tbe  principal  act- 
ually had  notice  also,  but  because  it  Is  a 
fact  of  such  a  character  that  the  principal 
ought  to  be  as  much  bound  by  it  as  if  he 
bad  notice.  Easley  v.  Barkedale.  75  Va. 
283 ;  2  Minor.  lust.  {'i6  Ed.)  889.  For  these 
reasons  I  am  of  opinion  that  Reddy  and 
Oilman  and  Whitlock,  and  each  of  them, 
were  affected  with  constructive  notice  of 
the  outstanding  title  of  the  plaintiffs  to 
the  lots  in  question,  and  were  not  pur- 
chasers for  value  without  notice.  1  do 
not  think  that  either  of  these  purchasers 
had  actual  notice,  or  any  personal  knowl- 
edge, of  tbe  matter,  but  only  such  knowl- 
edge as  tbe  law  imputes,  without  regard 
to  their  actual  personal  knowledge. 

"I  do  not  think  the  plaintiOs  bave  been 
guilty  of  laches.  Tbey  were  very  young 
when  these  transactions  occurred.  The 
untimely  death  of  Dr.  C.  P.  Johnson  and 
of  Gitford,  his  administrator,  deprived 
them  of  the  persona  who  had  an  Interest 
in  protecting  their  rights,  and  who  could 
bave  informed  them  what  they  were. 
While  In  their  minority  tbey  were  removed 
beyond  the  limits  of  tbe  state,  and  for  a 
great  part  of  tbeir  minority  lived  abroad. 
After  becoming  of  age  they  led  wandering 
lives,— one  as  a  teacher,  the  other  as  an 
engineer,— and  almost  tbe  whole  time  in 
other  states  than  Virginia.  They  had  no 
connections  or  correspondents  here,  and 
were  utterly  ignorant  of  their  rights  until 
a  short  time  before  institution  of  this  suit. 
As  soon  as  tbey  were  informed  of  their 
rights,  they  took  active  and  vigorous 
measures  to  enforce  them.  Tbe  evidence 
in  this  case  is  mostly  documentary,  and 
so  accessible  that  counsel  had  no  difficulty, 
it  seeros,in  agreeing  on  the  f  suits  upon  which 
the  case  turns.  Nothing  had,  by  lapse  of 
time  or  laches,  become  obscnre.  There  is 
no  room  for  conjecture.  The  pathway 
to  a  full  and  fair  ascertainment  of  the 
rights  of  the  parties  is  open  and  plain, 
with  no  obstruction  to  the  attainment  of 
complete  jnstlce.  Under  such  circum- 
stances the  doctrine  of  laches  does  not  ap- 
ply.   Wissler  V.  Craig,  80  Va.  30. 

"In  January,  1886,  Mrs.  Peticolas  and 
Gorman  and  wife  conveyed  to  the  plain- 
tiff C.  P.  Johnson  three  lots.  Nob.  18, 19, 
and  20,  in  said  plat,  for  f  150.  These  three 
lots  were  a  part  of  tbe  purchase  by  Dr.  C. 
P.  Johnson  In  1853,  and  are  separated 
from  lots  26,  26.  and  27  by  an  alley.  It  is 
contended  by  defendants'  counsel  that 
this  deed  is  an  admission  by  plaintiff  C.  P. 
Johnson  that  tbe  legal  and  equitable  title 
to  the  whole  property  purchased  In  1868 
was  in  the  grantors.  Mrs.  Peticolas  and 
Gorman  and  wife.  But  the  whole  matter 
is  fully  and  satisfactorily  explained  by 
Wm.  Johnson  in  his  deposition.  He  want- 
ed to  sell  lots  18, 19,  and  20,  and  in  June, 
1886.  did  sell  them  to  John  Mahouey  for 
f  1,500,  and  he  whs  willing  to  give  $160  to 
Mrs.  Gorman  and  her  mother  to  enable 
him  to  convey  a  clear  title  to  Maboney. 
The  transaction  has,  I  think,  no  bearing 
in  the  matter  in  dispute  in  this  cause. 

"After  a  careful  consideration  of  the 
whole  case  I  am  of  opinion — Fint,  that 
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the  demarrera  be  overraled;  aeeond,  that 
thedeedB  from  Mm.  Peticolas  and  Gorman 
and  wife  to  Seddy  and  to  DUman,  and 
from  Ullman  to  Beddy,  and  from  Beddy 
and  wife  to  Wbitlock,  be  set  aside  and 
annulled ;  tbtid,  that  a  special  eom'r  be 
appointed  to  convey  lots  35,  26,  and  27  to 
plain titte ;  fyurtb,  plalntllfB  shall  pay  taxes 
accraed,  and  paid  by  defts,  or  any  of 
them ;  thatplalntlfte  recover  costs  against 
d<>fendaut8,  and  decree  may  so  accord- 
ingly." 

Therefore,  tor  the  reasons  assigned  In 
the  foregoing  opinion  of  the  late  chancel- 
lor, we  are  of  opinion  that  there  isnoerror 
In  the  said  decree,  and  that  the  same 
most  be  affirmed. 


Hali.  v.  Palmkr. 

{Bumtmt  Court  of  AppedU  of  V*rgMa.    Jan. 
aa,l89i.) 

Wnxs— CoKBTBCcnoii— RaFueiTAROT. 

Teetator  declared,  "I  give  wnd  bequeath  to 
'  my  Ave  daughter!  •  •  •  two-fhlrds  of  nty  es- 
tate, *  *  *  to  be  equally  divided  between 
theitt, "  and  aftarwavda  dlieoted  that  the  Interests 
of  two  of  them  should  be  held  by  his  ezeontor 
"for  the  solevae  and  benefit  of  them  during  their 
natural  life,  and,  at  their  death,  the  baliuoe.  If 
any,  to  their  ohildren."  BeUL  that  the  two 
daughters  toolc  an  estate  in  fee-simple  absolute, 
and  the  limitation  over  was  void  for  repugnancy. 

Oay  A  OilUam  and  W.  R.  Barkadale,  for 
appellant.  John  W.  Rielj  and  Ueniy  Ed- 
mnnda,  tor  appellee. 

LiAOT,  J.  This  is  an  appeal  from  a  de- 
cree of  the  circnit  court  of  Halifax  county 
rendered  on  the  16th  day  of  February, 
1889.  In  a  suit  for  the  partition  of  a  tract 
of  land  in  the  said  county  of  Halifax,  the 
true  construction  of  the  will  of  the  late 
Philip  Johnson,  who  died  In  1849.  was 
drawn  In  question.  The  sections  or 
clauses  ot  the  said  will  drawn  In  question 
by  this  appeal  are  the  third  and  eighth 
clauses  of  the  said  will.  The  third  clause 
Is  as  follows:  "I  give  and  bequeath  to 
my  five  daughters,  as  follows,  vis.,  Nancy 
H.  Gerry,  Judith  Palmer,  Mary  C.  Taylor, 
Susan  J.  Hall,  and  Frances  Maria  Auner, 
two-thirds  of  my  estate  now  In  possession, 
to  be  equally  dl  vided  between  them. "  The 
eighth  clause  Is  as  follows :  "  I  will  and  di- 
rect that  the  whole  of  Susan  J.  HaU'o  and 
Frances  Maria  Auner's  Interest  In  my  estate 
shall  be  held  by  my  executor,  his  heirs,  exe- 
cutors, and  administrators  or  assigns,  for 
thesole  use  cuid  benefit  of  them  during  th^r 
natural  life,  and,  at  their  death,  the  bal- 
ance, If  any,  to  their  children."  Susan  J. 
Hall  died,  leaving  her  husband  and  one 
son  her  surviving.  The  son  lived  to  be  20 
years,  and  died,  his  father  him  surviving. 
The  father  married  a  second  wile,  and 
died,  leaving  her  surviving,  and  by  his  will 
devised  tbe  land  in  question  to  his  said 
second  wife,  the  appellant  here.  This  con- 
troversy has  arisen  between  the  widow  of 
Elijah  C.  Hall,  the  said  appellant,  and  the 
heirs  at  law  of  Susan  J.  Hall,  bis  first 
wife,  and  the  devisee  under  the  will  of 
Philip  Jobnaon.  and  the  question  to  be 
decided  between  them  is  wbat  estate  did 
the  said  Susan  J.  Hall  take  under  the  will 
ot  her  said  father,  set  forth  above?    The 


learned  Judge  ot  tbecireultcoartheld  **  that 
Susan  J.  Hall  took  an  absolute  and  fee- 
simple  estate  In  the  property  given  to  her 
under  tbe  will  ot  Philip  Johnson,  and  that 
the  gift  over  under  the  eighth  claoaeof  the 
said  will  ot  '  the  balance,  it  any,'  U  void, 
both  for  repugnancy  and  uncertainty,  and 
that  the  land  In  the  bill  and  these  proceed- 
ings mentioned  passed  at  tbe  death  of  her 
husband,  Elijah  C.  Hall,  (who  bad  an  es- 
tate tor  life  therein  as  tenant  by  the  cnrte- 
■y,)  to  the  heirs  at  law  of  the  said  Susan 
J.  Hall. "  Whereupon  the  appellant.  Pru- 
dence E.  Hall,  the  widow  and  devlaeo  of 
the  said  Elijah  C.  Hall,  applied  tor  and  ob- 
tained an  appeal  to  this  court. 

We  think  the  decree  ot  the  dicolt  court 
dted  above  is  plainly  right.  It  aeta  forth 
what  Is  the  plain  and  explicit  direction  of 
the  wlll,and,no  other  construction  ot  that 
instmment  is  reasonable  upon  the  face  ol 
It,  and  It  is  In  accordance  with  tbe  mani- 
fest Intention  ot  the  testator  tobegatbered 
from  tbe  words  employed  to  expreaa  his 
intention,  and  it  Is  not  necessary  to  eall 
to  our  aid  any  decisions  or  precedents  la 
such  a  ease.  And,  as  was  said  by  Judge 
RioHARDSoN  In  Carr  v.  Efflnger,  78  Va.  206: 
*  We  should  remember,  as  a  great  truth, 
the  remark  made  by  Judge  Pbnol.bton  la 
Kennon  v.  McRoberts,  1  Wash.  (Va.)  Ul, 
and  quoting  from  able  judges  -who  bad 
gone  before  him, '  that  cases  on  wills  serve 
rather  to  obscure  than  Illuminate  qoew- 
tlons  ot  this  sort;  that  caoea  on  willamay 
guide  as  to  general  rules  (A  eonatraction. 
but,  unless  a  case  be  in  every  respect  di- 
rectly in  point  and  agree  In  every  circam- 
stance.  It  will  have  little  or  no  weight 
with  tbe  courts,  which  always  look  upon 
the  Intention  ot  the  testator  aa  tbe  polar 
star  to  direct  them  in  the  constractlon  of 
wills.'"  Yet  the  language  or  courts,  when 
they  speak  of  the  prevailing  intention  as 
the  "governing principle. "must " beander- 
stood  with  this  Important  llmitatlan: 
That  here,  as  In  other  Instances,  tbe  jadges 
submit  to  be  bound  by  preeedentM  and 
authorities  in  point,  and  endeavor  to  col- 
lect tbe  intention  upon  grounds  of  a  judi- 
cial nature,  as  distinguished  from  arbi- 
trary occasional  conjeclure."  S  Jarm. 
Wills.  888. 

In  the  case  of  Biddick  v.Cohoon,4  Band. 
(Va.) 649,  Judge  Gbkbn,  speaking  ot  a  case 
where  tbe  property  was  given  to  tbe 
daughter  absolutely,  and  in  the  strongest 
terms,  with  the  provision  that,  if  the 
daughter  should  die  without  lawful  heir 
or  issue  of  her  own  body,  then  what  was 
given  to  the  daughter,  that  shall  be  left 
remaining  at  her  death,  to  hla  alsters,  said : 
"What did  the  testator  mean  by  these 
words?  nthat  shall  be  left  remaining  at 
her  death.]  Did  he  mean  that  all  the 
property  given  to  bis  daughter  wbicb 
did  not  perieh  In  her  life-time  should  im- 
mediately upon  her  death  go  over  If  she 
had  no  Issne  then  living  7  Or  did  he  mean  all 
the  property  which  she  had  not  previously 
disposed  of  should  go  over  upon  failure  uf 
her  issne  whenever  that  event  might  hap- 
pen? The  first  construction  Is  that  con- 
tended for  by  the  appellant.  Tbe  latter  we 
think  Is  tbe  true  construction.  •  »  •  Tbe 
testator  had  given  to  his  daughter,  and  her 
heirs  and  assigns  forever,  an  absolute  es- 
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tate,  and  Intended  not  to  rcBtntSn  the  nn- 
Umlted  power  of  alienation  incident  to 
tliat  estate;  bnt  to  control  the  futnro  dis- 
position of  so  mncb  of  the  property  as 
staemishtnotdipose  of  Inber  lite-tinie,  and 
tbat  It  sboold  go  to  ber  issue,  if  she  bad 
any,  as  ions  as  they  existed,  and,  upon  the 
r&ilne  of  issue,  to  bis  sisters  or  representa- 
tives. If,  however,  the  concIuHlon  last 
stated  is  not  correct,  and  the  testator  in- 
tended to  elve  over  the  property  lAft  only 
in  the  event  of  his  daughter's  dying  with- 
out issue  living  at  the  time  of  ber  death, 
it  Is  clear  that  ho  Intended  to  give  to  bis 
daughter  an  absolute  power  of  alienar 
tion,  and,  in  tbat  case,  could  not  r.ontrol 
the  property  not  disposed  of  by  her,  as 
sach  control  would  be  inconsistent  with 
the  nature  of  the  estate  given  to  her,  and 
the  limitation  void  for  uncertainty  as  to 
what  property  was  to  go  over. "  Citing 
Grey  v.  Montagu,  decided  by  Lord  Chan- 
cellor NosTHiNOTON  in  1764,  and  bis  decree 
afBrmed  In  parliament,  in  1770.  (8  Brown 
Pari.  Cas.  814,)  to  the  same  effect,  and  say- 
inie :  "  There  are  other  cases  to  show  tbat 
after  an  absolute  property  given  to  one, 
with  an  undetermined  power  to  dispose  of 
It,  express  or  implied,  a  dlBposltlon  by  tbe 
donor  of  so  much  of  tbe  property  as  may 
not  be  disposed  of  by  tbe  donee  or  legatee 
to  another  is  void,  because  of  the  incon- 
Bleitency,  and  tbe  uncertainty  as  to  what 
fit  of  the  property  is  to  go  over."  See, 
also,  tbe  case  of  Pnshman  v.  Fllliter,  ft 
Yes.  7,  with  tbe  provision  "  what  shall  be 
left"  held  by  the  master  of  the  rolls  to  be 
an  absolute  gift  to  the  wife;  Bull  v.  King- 
ston, 1  Mer.n4,  with  tbe  provision  "what- 
ever shall  remain  at  her  death ; "  Attorney 
General  v.  Hall,  8  Vln.  Abr.  p.  103,  pi.  50; 
opinion  of  Lord  HarowicKB  In  Flanders  v. 
Claris,  1  Ves.  Sr.  9;  Miller  v.  Moor,  8  Vln. 
Abr.  p.  248,  pi.  31,  with  tbe  provision  "or 
make  no  disposed  of."  which  was  held  to 
give  a  tee-simple;  opinion  of  the  master 
of  tbe  rolls,  Henderson  v.  Cross,  20  Beav. 
220,  with  the  provisions  "to  spend  both 
principal  and  Interest,  or  any  part  of  it, 
during  bis  llfe-tlme,"and  "should  my  dear 
father  not  spend  the  property  which  I 
leave  in  trust  for  bim."  The  case  of  EI- 
can  V.  Lancasterian  School,  2  Pat.  &  H. 
53,  with  the  provision  "of  whatever  she 
may  leave"  at  her  death ;  Barwell  v.  An- 
derson, 8  Leigh,  848,  with  the  provision 
"  by  win  or  otherwise  may  have  the  abso- 
Intedisposalof ;"  Meison  v.  Cooper,  4  Leigh, 
408,  with  tbe  provision  "  if  he  should  die 
-witbout  a  son  and  not  sell  tbe  land;" 
Brown  v.  George,  6  Grat.  424,  with  the 
provision,  "so  much  of  tbe  property  as 
might  be  In  existence  at  tbe  death  of  the 
first  talcer;"  Carr  v.  EfDnger,  supra,  with 
tbe  provision  "at  tbe  death  of  ray  wife 
what  bonds  she  may  not  have  used  I 
grive;"  Cole  v.  Cole.  79  Va.  261,  with  the 
provision  "that  may  be  on  hand,  "'giving 
tbe  wife  tbe  absolute  disposal  of  tbe  per- 
sonalty;" Society,  etc.,  v.  Calvert's 
Adm'r,  82  Grat.  857,  with  the  provision 
"  but  such  part  as  she  did  not  appropri- 
ate should  pass  atber death,  "etc.,— are  to 
tbe  same  effect.  See,  also,  2  Min.  Inst.  pp. 
969,  970.  In  this  case  tbe  gilt  was  to  the 
daughter  of  one-fifth  of  two-thirds  of  the 
estate  In   absolute  property.    It  is  then 


provided  tiiat  IMs  estate  sbaB  be  hcM  by 
tbe  executor  for  her  sole  use  and  benefit 
during  her  natural  life,  and,  at  her  death, 
tbe  balance,  if  any.  was  to  go  to  ber  chil- 
dren. It  was  tbe  evident  intention  of  tbe 
testator  that  the  daughter  was  to  use 
and  enjoy,  and  expend  whatever  she 
wished  of  this  estate,  and  her  right  to  do 
this  is  not  limited  to  any  degree,  and  the 
provision, "  the  balance,  if  any, "  cannot 
be  construed  to  limit  her  power  of  dis- 
posal, which  is  absolute  and  unlimited, 
as  an  incident  to  the  estate  granted,  and 
the  provision  for  her  children  is  void  for 
repugnancy  and  uncertainty,  and  cannot 
be  held  to  limit  the  estate  wbicb  was 
granted  to  tbe  daughter.  Aa  we  have 
said,  we  think  tbe  decree  complained  of  U 

Slainly  right,  and  tbe  same  must  be  at- 
rmed.  

Statb  t.  Mbbbiuan.i 

(Sumnma  Court  tf  South  CartMna.    Jan.  90, 
18W.) 

ICuBDaii— OauxsHeai  to  Asbat— Bzikftioii^- 
Wirmsna— CBoas-ExAioxATios-EzrsiiT  Bvi- 
snroB. 

1.  On  tba  call  of  a  ease  for  miud«r  dafsnd- 


waa  called  before  a  dlfforeat  oiroalt  Judge,  and 
the  ohallengea  were  again  presented.  The  Jndge 
stated  fhat^aa  the  same  OMStlons  had  been  pre- 
sented for  the  oonslderauon"  of  his  oolleagiWi ' 
who  "had  mled  upon  them,  be  wonld  not  dlstnrb 
the  ruling."  HeUi,  that  tliis  was  not  a  mllng 
that  the  ndge  was  bound  by  thenrevioos  ruling, 
bat  merely  that  be  would  not  disturb  it. 

8.  Under  Oen.  St.  B.  a  |  SSM,  providing  for 
the  appctotment  of  a  luiy  oommlssloner,  and  de- 
claring tbat  he,  "with  tbe  county  auditor  and 
ohsinnan  of  the  board  of  oounty  oommissloners 
or  a  majMrlty  of  the  same,  shall  oonstitute  a 
beard  of  ]ury  oommissloneis,  "eta,  a  drawing  for 
Inry  lists,  made  in  the  absence  of  the  auditor  by 
the  other  two  oommissloners.  Is  valid. 

8.  The  fact  that  a  penon  who  sometimes 
acted  as  the  au^tor's  deputy  was  present,  and 
furnished  the  names  from  the  audlter's  books, 
did  not  invalidate  the  drawing  when  be  did  not 
otherwise  partlolpate  therein. 

4.  Under  Gen.  St.  8.  a  t  SMS,  providing  that 
]uMn  shall  be  drawn  "in  the  presenxse  of  the 
olerk  of  the  court  and  the  sheriff  of  the  oounty, " 
andslnoe  the  law  requires  tbe  oonunlssioners  to 
exclude  from  the  list  ttie  names  of  persona  who 
are  not  of  "good  moral  chaiactar"  and  "good 
judgment  "  the  commissioners  are  jnstlfled  In  ex- 
clndingthe  public  from  the  drawings. 

6.  The  attomevs  of  aparty  have  no  right  to 
he  present  at  the  drawing,  or  to  Inspect  the  Jury- 
Ilst,  or  to  be  fnmiiihed  with  a  copy  theivof,  or  to 
be  Informed  whether  any  names  nave  been  re. 
Jeoted  by  the  oiHnmlssioners. 

6.  Under  Gen.  BL  B.  C.  |  2287,  as  amended 
by  act  of  1886,  (19  Bt  690,)  requiring  the  oom- 
missloners, on  a  special  venire,  to  place  in  the 
tales-box  "the  names  of  UO  persona  qualified  by 
law  to  serve  as  juror*, "  It  is  no  ground  of  chal- 
lenge to  the  array  that  two  of  the  sUps  containing 
names  were,  by  inadvertenoe,  duplicates  as 
others,  so  that  there  were  only  148  names  In  the 
box. 

7.  It  is  no  ground  of  challenge  to  the  array 
OB  special  ventre  that  some  of  the  persons  whose 
names  are  put  in  the  box  are  exempt  from  Jury 
service,  since  exemption  is  a  privilege  personal 
to  the  lunv,  and  he  may  wsive  it. 

8.  Under  the  statute,  the  question  whether 
a  Juror  examined  on  his  voir  din  Is  Indifferent 

>  Rehearing  granted. 
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or  otherwlM,  when  It  Involves  a  mere  question 
of  taat,  U  addr— Bd  ezolnaively  t»  the  trial 
eonrt. 

9.  Under  the  statate,  which  provides  that 
"on  motion  of  either  party"  the  court  shall  exam- 
ine a  juror  as  to  whether  he  Is  related  to  either 
party,  an  omission  to  so  examine  him  cannot  be 
assigned  as  error  when  no  motion  therefor  Is 
made. 

10.  It  is  within  the  diaoretio&of  the  trial  Judge 
to  reject  a  Juror  beoaose  his  father  and  the 
grandfather  of  the  accused  were  brothers. 

11.  It  is  competent  on  cross-examination,  for 
the  purpose  of  attacking  the  witness'  oredibiiity, 
to  ask  him  whether  he  has  ever  been  convicted 
of  larceny. 

12.  On  a  Mai  for  mnrder  It  is  competent  on 
oroBS-examinatlcn  of  a  witness  for  the  defense, 
for  the  purpose  of  showing  bias  of  mind,  to  ask 
whether  he  did  not  say  to  a  person  named  that 
the  deceased  could  be  better  spared  than  any 
other  man  In  the  community. 

18.  It  was  not  pretudiolal  error  to  asV  •  wit- 
ness for  the  defense,  on  cross-examination, 
whether  he'  had  not  told  a  person  named  that 
when  he  heard  the  report  of  the  gnn  he  knew  the 
deceased  was  dead,  when  the  question  was  an- 
swered in  the  negative. 

14.  A  person  who  has  taken  a  course  of  leetuw 
at  a  medical  college,  and  been  a  practicing  physi- 
cian for  10  years.  Is  competent  to  testify  as  an 
expert,  though  he  is  not  a  licensed  physician. 

lA.  It  was  not  prejudioial  error  to  permit  an 
onqoallfled  person  m  testifir  m  so  ezpert  physi- 
cian that  tlia  wounds  on  daoeased's  oody  were 
sufficient  to  cause  death,  when  the  fa«t  was  not 
disputed,  and  liad  been  fully  proved  by  an  tut- 
doubted  expert. 

16.  A  physician  was  asked  whether  he  oould 
'  tell  from  the  quantity  and  appearance  of  blood  in 

the  obest  whether  the  body  had  been  moved  after 
the  hemorrhage  took  plao^  and  answered  that  if 
it  had  been  he  thouMt  there  would  have  been 
some  hemorrhage  at  the  mouth  and  nose,  and 
gave  as  reasons  for  his  opinion  the  oondition  in 
which  he  found  the  lungs,  bronchial  tubes,  eta 
field,  that  this  wm  legitimate  ezpert  evidence. 

17.  It  was  competent  for  the  physldan  who 
made  the  pott  mortem  examination,  after  stating 
the  facts  revealed  thereby,  to  state  his  opinion 
that  the  musle  of  the  gun  must  have  beMi  In  m 
higher  position  than  the  penon  shot. 

18.  A  witness  for  the  defense,  who  was  orig- 
inally Included  In  the  Indictment  with  defondant, 
bnt  as  to  whom  it  has  been  tioUed,  may  be  re- 
quired, on  cross-examination,  to  state  what  he 
said  when  examined  before  the  coroner,  if  he  was 
not  under  arrest  at  that  time. 

19.  A  witness  who  testified  for  the  defense 
that  the  deceased  was  of  a  violent  oharaoter,  and 
the  accused  of  a  peaceable  character,  mav  be 
asked,  on  cross-examination,  as  to  his  own  char- 
acter for  violence,  for  the  purpose  of  showing  his 
ability  to  Judge  oonoeming  that  of  othera. 

ao.  A  witness  for  the  defense,  who  testifies 
that  defendant  is  of  a  peaceable  oharaoter,  may 
foe  asked,  on  arosB-esaminatioii,  If  he  knows  at 
certain  particular  acts  of  violence  committed  by 
defendant,  for  the  purpose  of  showing  that  he 
gives  defendant  a  oharaoter  inconsistent  with 
that  Inferable  from  facts  known  to  him. 

21.  Mo  prejudice  oould  result  to  defendant 
from  permitting  the  state,  on  cross-examination, 
to  ask  questions  designed  to  elicit  declarations 
made  to  the  witness  oy  defendant  in  regard  to 
his  difficulties  with  a  third  person,  when  the  wit- 
ness states  that  no  such  deolarations  were  made. 

28.  An  accused  parson,  who  becomes  »  witness 
In  his  own  behalf,  assumes  the  position  of  an  or- 
dinary witness;  and  where  he  has  put  his  char- 
acter for  peaoeableness  in  issue,  he  may  be  cross- 
examined  as  to  partioular  acts  of  violence  which 
he  is  alleged  to  nave  committed. 

23.  He  may  also  be  asked  whether  he  ever 
told  persons  named  of  an  act  of  vlolenoe  wlilch 
he  at  one  time  purposed,  but  was  prevented  from 
oonsummatlpg,  with  a  view  to  contradicting  him 
by  the  evidence  of  the  persons  named. 


Appeal. from  K^'noral  nesBtons  circuit 
court  of  Chraterfield  coanty ;  Wallace, 
Jndge. 

Trial  of  WllUam  D.  Merriman  tor  th« 
murder  of  Archibald  O.  Douglas,  in  Ches- 
terfield coanty,  on  May  6, 1889.  The  indict- 
nient  wan  found  agrainst  defendant  to- 
gether with  A.  B.  Merriman,  Bnrrel  M.  Mer- 
riman, and  James  Pigs.  After  a  continu- 
ance a  nolle  prosegvl  was  entered  as  to 
all  ercept  defendant.  Tbe  conrt  gave  the 
following  charge: 

"It  la  admitted  by  tbe  defense  tbat  tbe 
deceased  was  killed  by  the  defendant. 
Tour  duty,  therefore,  will  be  to  find  what 
was  the  nature  of  bis  act.  To  enable  you 
to  do  that  the  law  requires  tbat  I  shall 
state  to  you  tbe  legal  principles  tbat  g^row 
out  of  any  possible  view  of  the  testimony. 
Ton  are  to  determine  tbe  truth  of  tbe 
facta;  to  decide  lor  yourselves  what  were 
the  facts  tbat  transpired  on  tbe  day  ffaat 
Douglass  was  killed ;  to  apply  those  facts 
to  tbe  legal  rules  I  shall  give  you,  and  de- 
cide whether  the  act  was  murder,  man- 
Blaut^ter,  or  excusable  homicide.  Ton 
will  see,  gentlemen,  that  your  duty  Is  to 
decide  what  is  tbe  truth  of  tbe  tacts.  I 
tellyonwbat  tbelaw  is.  The  law  requires 
that  you  shall  take  that  from  me  abso- 
lutely. Ton  don't  pass  on  the  law.  I 
state  the  law  tbat  yon  may  know  what  it 
Is,  in  order  that,  having  determined  the 
tacts,  you  may  apply  the  facts  to  the  law 
I  state  to  you,  and  decide  what  those  tacts 
make  out.  Tour  flndlnt;  Is  not  a  Judg- 
ment. Tbe  Judgment  follows  upon  your 
finding;  whatever  tbat  may  be.  Now,  the 
defense  have  submitted  several  requests  to 
charge,  which  I  shall  consider  first.  They 
request  that  I  qba^i  charge  you :  '(1)  That 
if  you  believe  from  the  evidence  that  tbe 
defendant  bad  reason  to  apprehend,  or 
did  really  apprehend,  from  the  previ- 
ous declarations  of  the  deceased,  his 
attitude  at  tbe  time,  or  bis  being  armed 
with  a  deadly  weapon,  that  bis  life 
was  endangered,  or  great  bodOy  harm 
was  threatened,  and  he  fired  under  tbe 
circumstances,  bis  act  is  excusable.'  I 
cannot  charge  you  that,  because,  in  order 
to  make  out  a  case  of  self-defense,  more 
is  required  than  is  stated  in  tbat  request. 
What  is  required  I  will  state  to  you  in  a 
subRequent  part  of  tbe  charge.  '(2)  That 
It  from  all  the  evidence  the  Jury  have  rea- 
sonable doubts  as  to  any  material  mat- 
ter, the  defendant  Is  entitled  to  have  It 
solved  In  his  favor.*  I  charge  you  that 
that  Is  the  law.  '(8)  If  defendant  be- 
lieved deceased  was  armed  with  a  deadly 
weapon,  and  approached  him  in  a  man- 
ner indicating  his  intention  to  execute  a 
threat  of  bodily  injury  or  death  against 
bim,  be  was  excusable  in  firing.'  I  do  not 
charge  yon  that,  because  that  Is  another 
form  qp  the  part  of  the  defense  of  stating 
what  they  conceive  to  be  tbelaw  of  self- 
defense.  In  order  to  make  out  a  case  of 
seir-delense  more  Is  required  than  that,  and 
I  will  stutelt  to  yon  furtheron.  '(4)  That 
uncommunicated  threats  are  admitted  to 
show  tbe  animva  or  motive  of  tbe  de- 
ceased at  the  time  of  the  homicide,  it  made 
a  reasonable  time  before  tbefact.'  Icharge 
you  tbat.  '(5)  That  communicated 
threats,  besides  being  evidence  of  the  tint- 
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mua  of  the  deceased,  are  admitted  to  show 
the  Kronnd  of  fear  and  apprehension  of 
tbeattack  by  the  deceased  according  to  the 
threats,  and  lastify  the  defendant  in  pre- 
paring to  resist  the  attack  according  to 
the  character  of  the  threats.'  I  so  charge 
yon, — that  Is,  that  communicated  threats 
will  Justify  the  ddendant  in  preparing  to 
resist  an  attack,  because  preparing  to  re- 
sist an  attack  Is  not  criminal.  '(6)  If  con- 
viction Is  sought  upon  evidence  in  whole 
or  in  part  circumstantial,  the  circum- 
stances must  be  consistent  with  each 
other,  and  consistent  with  the  hypothesis 
of  guilt,  and  inconsistent  with  the  Inno- 
cence of  the  defendant,  and  Incapable  of  ex- 
planation upon  an.v  other  hypothesis,  be- 
fore the  defendant  can  be  convicted  on 
such  evidence.'  I  charge  you  that,  and  I 
will  try  to  state  a  little  more  fully  here- 
after. '(7)  That  such  evidence  should  be 
recdved  with  the  ntmost  caution,  and  the 
prisoner  most  have  the  benefit  of  every 
reasonable  doubt  in  every  stage  of  the  In- 
vestigation la  this  case.'  I  charge  yon 
that. 

"And,  now,  gentlemen,  before  I  ex- 
plain to  you  the  different  degrees  of  homi- 
cide in  this  state,!  will  say  a  word  to  you 
in  regard  to  evidence.  A  very  general  divis- 
ion of  evidence  is  into  positive  evidence, 
and  what  Is  sometlmescalled' circumstan- 
tial evidence.'  We  have  had  an  Illustration 
of  both  kinds  in  this  trial.  Positive  evi- 
dence la  given  by  a  person  who  goes  on 
the  stand  and  states  a  fact  In  regard  to 
tiie  tact  in  issue  as  of  his  own  knowledge. 
Now,  wbut  Is  the  issue  In  this  trial?  It  Is 
whether  the  defebdant  is  guilty  of  a  crime 
or  nut.  If  a  man  saw  the  circumstances 
right  then,  which  would  go  to  convict  him 
of  the  crime,  or  acquit  him  of  the  crime, 
right  there  attending  the  act,  that  Is  posi- 
tive evidence.  He  saw  it  during  the  occur- 
rence of  the  event.  If,  on  the  other  hand, 
he  did  not  see  the  transaction,  and  could 
not  testify  as  to  the  fact  in  issue,  but  t«s- 
tlfied  to  the  circumstances  In  his  know  ledge 
that  related  to  the  question  In  issue,  that 
Is  clrcomstantlal  evidence;  because, 
though  he  does  not  speak  himself,  be  pro- 
duces circumstances  which  he  asks  to 
speak.  Tou  are  to  interpret  the  circum- 
stances, and  ascertain  and  determine  their 
significance,  and  decide  whether  they  af- 
fect the  Issue  or  not.  Kow,  whenever  cir- 
cumstances are  submitted  to  you,  yon  are 
to  decide  upon  their  significance.  In  other 
words,  you  are  to  determine  what  those 
drcumstances  say, — what  testimony  they 
give.  And  when  those  circumstances  are 
sobmltted  to  you,  that  Is  called 'circum- 
stantial evidence,'— theevidence  of  circum- 
stances. 'Circumstantial  evidence'  and 
'  tbeei'Idenceof  circumstances '  are  convert- 
ible terms.  Mow,  you  will  see  that  both 
kinds  are  competent  and  legal.  If  one  sort 
satisfies  the  mlndofajury.it  iajust  as  suffi- 
cient and  competent  to  support  a  verdict 
as  any  other  kind.  I  cannot  tell  you  that 
one  sort  Is  stronger  than  the  other.  That 
sort  Is  strongest  with  the  Jury  that  pro- 
duces conviction  on  the  mind  of  thejurors, 
and  that  Is  the  only  test.  Mow,  I  cannot 
charge  you  that  the  unqnestlnued  testi- 
mony of  wltnesBes  who  deliver  personal 
testimony  i«  any  better  than  the  testi- 


mony of  clrcamstances ;  because,  as  I  have 
explained  to  you,  drcnmstantial  testi- 
mony is  when  a  circumstance  is  made  a. 
witness.  Now,  It  Is  said,  and  I  have  been 
requested  to  charge  you,  that  when  cir- 
cumstantial testimony  Is  delivered  to  a 
Jury  for  the  purpose  of  satisfying  the  mind 
of  a  Jury  as  to  the  guilt  of  the  defendant, 
all  the  circumstances  must  be  consistent 
with  the  guilt  of  the  accused,  and  incon- 
sistent with  his  Innocence.  That  Is  true. 
It  Is  a  rule  by  which  yon  are  to  measure 
the  force  of  the  testimony.  Now,  the  rule 
Is  not  that  each  witness  that  testifies  to 
facts  must  be  consistent  with  every  other 
witness,  but  each  circumstance  that  Is  es- 
tablished according  to  your  satisfaction 
must  be  consistent  with  every  other  cir. 
cumstance  that  Isestabllshed  to  your  sat- 
Islaction.  It  is  the  proof  that  must  be 
consistent,  not  the  witnesses,  necessarily. 
Now,  It  was  stated  to  you  In  the  argu- 
ment that  circumstantial  testimony  was 
unreliable,  because  the  law-books  are  full 
of  instances  In  which  defendants  have  been 
convicted  of  crimes  charged  against  them 
upon  circumstantial  testimony,  and  It  was 
subsequently  discovered  that  the  convic- 
tion was  erroneous.  I  think  counsel  will 
agree  with  me  that  there  are  a  number  of 
cases  of  that  kind;  but,  generally,  the 
question  was  not  as  to  the  nature  of  the 
act  of  the  ddendant,  but  as  to  whether 
the  right  man  bad  been  laid  hold  o!  by  the 
ofllcers  of  the  law.  It  was  where  the  ques- 
tion of  identity  was  made,— whether  the 
right  man  was  aecnsed  and  being  tried, 
and  not,  as  I  have  already  said,  where  the 
question  related  to  the  nature  of  the  act, 
that  act  having  been  admitted  by  the  de- 
fendant. So.  gentlemen,  I  do  not  know 
that  I  need  say  anything  more  to  you 
about  the  nature  of  the  evidence  that  has 
been  submitted  to  you.  By  way  of  illus- 
tration I  will  say:  You  will  remember 
there  were  witnesses  put  up  by  the  de- 
fense who  testified  to  what  occurred  on 
the  day  of  the  killing.  They  testified  as 
to  what  they  saw.  That  Is  positive  testi- 
mony. There  were  other  witnesses  that 
testified  to  circumstances,  as  to  facts  that 
they  observed  after  the  main  transaction 
was  past,  as  to  the  position  of  the  tree, 
the  material  that  was  alleged  to  be 
wadding,  the  bushes,  and  the  trampling, 
the  trail,  and  all  that  sort  of  things, 
—circumstances  that  were  testified  to  by 
witnesses ;  and.  If  you  believe  they  tell  the 
truth,  then  those  circumstances  are  con- 
verted into  witnesses,  and  you  will  de- 
termine what  their  signlflcanee  amounts 
to. 

"  Now,  gentlemen.  Is  the  defendant  guilty 
of  murder?  You  have  got  to  answer  that 
question.  To  enable  you  to  do  Ityoumnst 
know  what  murder  Is,  and,  after  you 
know  what  murder  Is,  then  yon  ascertain 
the  truth  of  the  facts  from  the  testimony 
that  has  been  submitted  to  yon,  and  see 
If  a  case  of  murder  has  betm  made  out. 
Murder,  In  its  briefest  description,  is  the 
killing  of  a  human  being  with  malice 
aforethought,  express  or  implied.  In  oth- 
er words,  the  killing  of  a  human  being 
with  malice.  What  Is  malice?  The  gen- 
eral definition  of '  malice'  is  'evil  Intent.' 
If  one  man  Intends  to  kill  another  man 
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witbont  Ie«al  provocation  or  reasonable 
excaae,  and  does  kill  him,  why, he  la  guilty 
at  murder.  Now,  U  one  mau  lies  in  wait 
tor  another  to  come  by  bis  way.  to  come 
in  reacb  ot  bis  weapon,  Intending  to  kill 
taim,  and  he  does  meet  and  does  kUl  him, 
that,  ot  coarse,  is  murder,  because  malice 
is  evidenced  by  the  lying  In  wait.  That  Is 
ezpressmalice,— lying  in  wait.  Itisalleged 
here  that  this  Is  what  this  defendant  did. 
Tou  are  to  say  whether  he  did  or  not. 
You  know  the  law  absolutely  prevents  me 
trom  expressing  any  opinion  on  the  testi> 
mony  at  all.  The  Jury  most  decide  that 
question  absolutely  unhampered  or  unin- 
fluenced by  any  suggestion  ot  the  Judge. 

"Did  this  man  do  that?  It  yon  are  sat- 
isfied of  that  beyond  a  reasonable  doubt, 
then  there  can  be  only  one  verdict.  It  you 
are  not  satisfied  of  it  beyond  a  reasonable 
doubt,  then  you  inquire  farther,  and  say; 
it  it  was  not  murder,— if  you  conclude  this 
was  not  murder, — then  what  was  It?  The 
d^endant  says  that  he  did  it  in  self-de- 
lense.  Now,  you  need  onlyinqnlre  wheth- 
er be  did  it  In  self-defenfle,  if  you  determine 
that  the  case  is  not  murder.  If  you  should 
decide  that  It  was  a  case  of  murder,  trom 
the  law  and  the  testimony,  then  you  stop 
right  there,  and  render  ynur  verdict ;  and 
in  that  case  your  verdict  will  be  simply 
'guilty.'  'Guilty'  would  relate  to  the 
charge  In  the  indictment,  and  the  charge 
is  murder.  You  remember  the  testimony, 
without  referring  to  It  myself  at  all.  I 
don't  think  there  Is  any  occasion  that  I 
should  do  so.  Yon  are  In  full  possession 
of  all  of  It.  I  make  the  remark  right  here 
that  this  has  been  the  most  painstaking 
criminal  trial  I  ever  witnessed.  Extra- 
ordinary pains  have  been  taken  on  both 
sides  that  the  Jury  should  be  put  in  pos- 
session of  all  attainable  tacts  on  both 
Bides.  But  yon  know  the  testimony  that 
has  been  submitted  in  support  of  the- 
theory  that  the  defendant  killed  the  de- 
ceased In  self-defense.  What  does  the  de- 
fendant have  to  show  in  order  to  entitle 
bim  to  a  verdict  of  not  guilty?  Our  own 
court  have  made  as  clear  an  exposition  as 
to  what  constitutes  self-defense  as  has 
been  written  in  the  law-books  (or  one  hun- 
dred and  fifty  years,  and  It  is  really  the 
summing  up  of  the  best  authority  on  that 
subject  that  I  know  ot  in  existence.  They 
say,  to  constitute  a  case  of  self-defense,  In 
the  first  place,  the  defendant  must  be 
without  fault  on  his  own  part,— that  Is, 
be  must  have  no  malice;  be  must  l>e  with- 
out fault  on  bis  own  part.  Then  be  must 
find  himself  In  a  condition  of  circum- 
stances, and  without  fault  on  bis  own 
part,  that  Induces  him  to  believe  that  be 
is  In  danger  of  being  killed,  or  sustaining 
great  bodily  harm.  Now,  he  must  believQ 
that,  and  he  must  satisfy  you  that  he  be- 
lieves that,  and  then  be  must  go  a  step 
further.  The  Jury  must  be  satisfied  from 
the  testimony  that  a  man  of  ordinary 
firmness  would  have  believed  that,  sit- 
uated as  the  defendant  was.  Now,  yon 
must  Judge  bim  from  his  stand-point. 
You  must  look  at  the  condition  of  tbe  cir- 
cumstances from  tbe  position  from  which 
he  looked.  You  must  see  from  bis  point 
of  view.    Now,  In  this  case,  were  tbe  cir- 

mstances  such  that,  without  fault  on 


the  part  of  tbe  defendant,  be  found  blmself 
Involved  in  a  condition  of  drcumstances 
in  which  he  believed  that  he  was  in  dan* 
ger  of  being  killed,  or  sustaining  great 
bodily  barm,  and  do  you  believe  from  his 
stand-point  that  be  was  Justified  in  that 
belief?  Now,  if  all  those  things  concur,  be 
is  entitled  to  an  acquittal.  If  they  do  not 
concur,  be  is  not  entitled  to  an  acquittal. 
You  are  to  say.  Now,  Mr.  Foreman  and 
gentlemen.  In  order  to  explain  this  matter 
a  little  more  folly  to  yon,  suppose  this  de- 
fendant had  gone  into  tbe  woods  that 
day  tor  the  purpose  of  killing  tbe  deceased, 
and  be  showed  himself  to  tbe  deceased, ex- 
pecting that  the  passions  of  the  deceased 
would  be  Inflamed  by  sedng  him  there, 
and  a  combat  would  ensue,  and  he  would 
kill  him.  I  suppose  that  by  way  of  illns. 
tration;  of  course  I  dont  say  that  is  tbe 
truth  ot  tbe  tacts.  I  don't  say  anytbing 
about  tbe  truth  of  the  facts.  Hupposetbat 
was  tbe  truth  ot  the  facts.  That  would 
be  murder,  no  matter  how  much  endan- 
gered tbe  life  of  the  defendant  might  be 
under  those  circumstances;  if  he  kiUed,  it 
would  be  murder.  Why?  Because  be  had 
malice  in  his  heart.  He  went  there  Intend- 
ing to  kill  bim,  expecting  a  condition  ot 
circumstances  to  be  brought  about  tbat 
would  enable  him  to  do  it,  that,  upon  tbe 
face,  would  give  It  the  appearance  of  self- 
defense.  There  Is  no  self-defense  where 
there  is  malice.  But  if  he  went  there  on  a 
peaceable  errand,  not  expecting  or  antici- 
pating any  trouble,  and  unexpectedly  an 
an  attack  was  made  on  him,  then  aU  bis 
rights  of  self-defense  existed.  Another  11- 
luHtratlon:  Suppose  he  went  there  to 
offer  an  arbitration,  on  a  paacefnl  errand, 
and  to  his  surprise  the  defendant  nnder^ 
took  to  assault  him,  could  be  get  away 
without  killing  him?  If  he  could,  no  mat- 
ter what  the  defendant  did.  It  Is  not  self. 
idefense,  because  self-defense  only  exists 
where  the  defendant  is  without  fault,  and 
it  is  necessary  for  him  to  kill  bis  assailant, 
or  disable  him,  in  order  to  save  bis  own 
life ;  and  therefore,  if  be  could  get  away 
without  killing.  If  It  was  not  necessary  to 
save  his  own  life  that  be  should  kill  him. 
It  was  not  self-defense,  nor  would  It  be 
murder,  but  it  would  be  manslaughter. 
'Manslaugbter,'  in  tbe  books, Is  defined  to 
be  the  '  felonious  killing  of  a  human  being 
without  malice,  in  sudden  heat  and  pas- 
sion, and  upon  legal  provocation.'  Now 
It  Is  not  every  time  that  a  man  kills  an- 
other in  sudden  heat  and  passion  that  it 
is  manslaughter,  but  only  when  it  is  done 
on  legal  provocation, — only  when  there  is 
sudden  heat  and  passion  produced  by 
such  causes  as  tbe  law  allows  to  be  ade- 
quate to  produce  a  degree  of  tumult  in 
which  the  malicious  Intent  cannot  be  con- 
sciously formed.  And  so.  If  a  man  is  at- 
tacked by  another,  unexpectedly,  an  as- 
sault committed  upon  him,  or  an  aasanlt 
and  battery,  and  in  a  sudden  flame  of  paa- 
slon  he  kills  him,  that  Is  not  malicioas; 
tbat  is  sudden  heat  and  passion.  Now, 
to  illustrate:  If  one  of  you  were  walking 
along  the  streets,  and  yon  met  a  stranger, 
and  he  pushes  you  off  tbe  sidewalk,  ana 
you  pull  oat  your  knife  and  stick  It  in  him 
and  kill  him,  you  will  see  tbat  la  not  self- 
defense,  because  there  is  nothing  to  Indl- 
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cate  tbat  70a  were  In  danger  of  life  or 
^eat  bodily  barm.  It  la  not  murder,  be- 
cause yon  did  It  under  sudden  beat  and 
panalon.  and  under  legal  provocation,— 
an  assault  and  battery  bas  been  com- 
mitted on  you ;  or  If  be  offers  to  strike 
yon,  or  puab  you  over.  It  Is  an  assault. 
Now,  In  tbe  case  supposed.  If  the  defend- 
ant went  Into  tbe  wood  on  a  peaceful  er- 
rand, and  tbe  deceased.  In  a  sudden  flame 
of  anger,  wbea  be  saw  blm,  commits  an 
assault  on  taim,  and  be  flree,  tbere  is  no 
malice;  it  be  could  get  away,  there  Is  no 
malice;  it  is  done  in  sudden  beat  and  pas- 
sion, and  it  is  manslaughter. 

"80  now,  Mr.  Foreman  and  gentlemen, 
I  tblnk  you  understand  the  degrees  of 
homicide,  and,  as  soon  as  yon  find  what 
tbe  tacts  of  the  case  are  (because  tbat  is 
the  question  the  law  refers  to  you,)  then 
you  will  be  able  to  say  by  your  verdict 
whether  tbe  act  of  tbe  defendant  was 
murder,  manslaughter,  or  excusable  bom- 
icide, — self-defense.  The  ]ury  never  passes 
on  any  question  but  tbe  question  of  fact, 
except  in  tbe  case  of  libel.  Tbe  Judge  must 
decide  the  law;  tbat  is  hla  buBineaa,  be- 
cause, if  he  is  In  error,  tbere  is  a  supreme 
court  in  Columbia  to  pat  him  right.  If 
the  Jury  makes  a  mistake  on  a  question  of 
fact,  then  tbepresidlngjndge  can  put  them 
right,  but  the  supreme  court  Id  Columbia 
cannot.  Yon  are  to  decide  tbe  question  of 
fact.  You  are  not  to  decide  any  question 
of  law.  You  take  the  law  from  me.  I 
wUl  tell  ynu  what  It  is,  and  you  decide  the 
truth  of  the  facts.  Murder  Is  the  killing 
of  a  human  being  In  malice.  If  the  facts 
In  tbls  case  make  out  a  killing  In  malice.  It 
is  mnrder.  It  not  murder,  do  the  truth  of 
tbe  tacts  make  out  manslaughter,  tbe  kill- 
ing in  sudden  beat  and  passion  on  legal 
provocation?  Or  do  tbey  make  out  a 
case  of  self-defense,  as  I  have  explained  It 
to  you?  Always  the  benefit  of  every  rea- 
sonable doubt  tbe  defendant  Is  entitled  to, 
and  that  is  the  reason  that  whenever  a 
defendant  comes  into  court  becomes  un- 
der tbe  legal  presumption  of  his  innocence. 
And  tbat  is  a  reasonable  rule.  Look  at 
this  crowd  assembled  here.  How  few  are 
guilty  of  any  crime.  This  Is  a  heavy  crim- 
inal court,  but  how  few  men  are  charged 
with  itin  comparison  with  tbe  great  num- 
ber tbat  constitute  Chesterfield  county. 
Tbe  ovOTwhelming  weight  of  presumption 
Is  against  the  commission  of  crime ;  there- 
tore  every  man  is  presumed  to  be  Innocent. 
So  few  commit  crime,  relatively,  that 
when  a  man  is  charged  tbe  burden  is  on 
tbe  prosecution  to  prove  him  guilty  be- 
yond a  reasonable  doubt.  When  that  is 
done,  of  course  all  preeumptlons  oflnno- 
cence  fade  out  of  tbe  case;  but,  until  tbat 
Is  done,  be  Is  entitled  to  stand  on  bis 
rights,  and  say, 'Prove  me  guilty.'  But 
In  a  case  of  homicide,  when  the  killing  is 
proved,  and  no  more,  it  is  murder;  be- 
cause tbe  law  implies  malice,  and  attaches 
It  to  every  killing,  when  the  killing  is 
proved,  and  no  more.  If  tbe  defendant 
bad  rome  into  court  and  admitted  tbat  he 
killed  the  deceased,  and  no  more  put  in  the 
case,  yon  would  have  been  obliged  to  say 
'Onilty;'  but  when  the  facts  and  clrcuni- 
«tances  of  tbe  case  are  all  put  in  before 
Ton,  then  all  implications  of  malice  fade 


out  of  tbe  case,  and  tbe  ]nry  must  decide 
on  the  facts  presented  to  yon  whether  tbe 
kllllDg  was  malicious  or  not,  for  malice  Is, 
like  any  other  tact,  to  be  proven  either  ex- 

Sressly  or  by  Inference  from  tbe  testimony. 
:  you  find  tbe  defendant  guilty.  Just  say 
' Guilty '  on  tbe  back  of  tbe  Indictment;  It 
yon  find  him  not  guilty  of  murder,  but 
guilty  of  manslaughter,  say  'Guilly  of 
manalaugfater;'  it  yon  find  him  not  guilty 
of  murder,  nor  of  manslaughter,  say  'Mot 
guilty.' 

"Mr.  Foreman,  as  tbere  are  three  other 
names  on  the  back  of  tbe  indictment,  who 
are  not  being  tried  now,  yon  will  specify 
in  your  verdict  that  it  has  relation  to  W. 
D.  Merriman  only.  Say,  '  We  find  W.  D. 
Merrlman,' gnllty,  or '  We  find  W.  D.  Merri- 
man guilty  of  manslaughter,'  or '  We  find 
W.  D.  Merrlman  not  guilty,'  as  you  may 
conclude. " 

Tbe  Jury  returned  a  verdict,  and  defend- 
ant was  sentenced  to  be  hanged. 

Boagb  A  Kennedy  and  Prlnee  <ft  Steven- 
son, for  appellant.  J.  M.  Jobnaon,  for  re- 
spondent. 

McIvBR,  J.  Tbe  appellant  was  Indicted 
for  and  convicted  of  tbe  murder  of  one  A. 
O.  Douglas,  and.  Judgment  having  been 
rendered  In  accordance  with  tbe  verdict, 
be  now  appeals  to  tbls  court  npou  various 
grounds  set  out  in  tbe  record.  These 
grounds  are  so  numerous,— sixty-one  in 
number,— and  many  of  them  being  mere 
repetitions,  in  different  phraseology,  of  the 
same  positions,  it  is  not  necessary  to  con- 
sider them  serlHtim.  We  propose,  there- 
fore, to  confine  ourselves  to  the  several  po- 
sitions as  stated  la  the  argument  of  coun- 
sel tor  appellant,  relied  on  to  sustain  this 
appeal,  as  tbey  in  tact  really  embrace  all 
the  points  presented  by  the  grounds  of  ap- 
peal. 

Tbe  first  point  raises  tbe  question  as  to 
whether  there  was  error  in  overruling 
the  challenges  to  the  array  of  both  the 
grand  and  petit  juries.  It  seems  tbat  the 
case  was  first  called  for  trial  before  bis 
honor,  Judge  Norton,  when  tbe  counsel 
for  tbe  defense  cballenged  tbe  array  of  the 
grand  and  petit  Jaries.  npon  grounds 
which  will  berelnatter  be  stated,  and  these 
challenges  were  overruled,  whereupon  the 
case  was  continued.  When  tbe  case  was 
called  tor  trial  at  tbe  next  term,  before  his 
honor  Judge  WiUjAcb,  the  defendant  re- 
newed his  challenge  to  tbe  array  of  tbe 
grand  Jury,  on  tbe  same  grounds  present- 
ed to  Judge  Norton,  and  also  challenged 
the  array  of  tbe  petit  jury  upon  grounds 
which  will  hereinafter  be  stated,  which 
were  practically  the  same  as  those  pre- 
sented to  Judge  Norton.  The  ruling  of 
Judge  Wallace  is  stated  in  the  "case"  in 
these  words:  "That.astbesamequestions 
bad  been  presented  for  the  consideration 
of  Judge  Norton  at  the  preceding  term, 
and  that  as  Judge  Norton  had  ruled  np- 
on tbem,  be  would  not  disturb  that  rul- 
ing." Before  proceeding  to  consider  the 
validity  of  tbe  challenges  to  the  array  of 
the  grand  and  petit  Juries  we  will  dispone 
of  a  point  raised  by  one  or  more  of  tbe 
exceptions,  imputing  error  to  Judge 
Wallace  in  holding  tbat  be  was  bound 
by  the  previous  ruling  of  Judge  Nobton. 
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W*do  not  anderotand  that  Judge  Wal- 
untx  held  that  be  waa  bound  by  the  pra- 
vions  ruling  of  Judge  Norton;  and  for 
this  reason  we  hare  aet  out  in  btee  verba 
the  ruling  of  Judge  Wallacb,  bb  It  ap- 
pears in  the  "case.  He  did  not  say  that 
he  could  not  disturb  the  ruling  of  Judg^e 
Norton,  but  that  he  would  not  do  so; 
and  therefore  It  Is  not  correct  to  say  that 
Judge  WA.LLACB  ruled  that  he  had  no 
power  to  reriew  or  reverse  the  previous 
ruling  of  Judge  Norton,  but  all  that  his 
language  warrants  is  that  be  did  not  feel 
disposed  to  do  so.  What  was  his  rea- 
son is  not  stated ;  whether  It  was  because 
bethought  Judge  Norton's  ruling  right, 
or  whether  because  he  felt  bound  by  It, 
we  have  no  right  to  conjecture.  But,  aft- 
er all,  the  real  question  is  as  to  the  correct- 
ness ol  the  ruling,  and  it  Is  wholly  imma- 
terial to  inquire  Into  his  rectsons  for  mak- 
ing It.  The  grounds  upon  which  the  chal- 
lenge to  the  array  of  the  grand  Jury  rests 
are,  substantially,  as  follows:  (1)  Be- 
cause all  the  members  of  the  board  of  Jury 
commissioners  were  nut  present  at  the  time 
the  Jury-list  was  prepared,  and  at  the  time 
the  grand  Jury,  which  found  this  bill,  was 
drawn,  bnt  only  the  Jury  commissioners 
and  the  chairman  of  the  board  of  county 
commissioners,  together  with  one  D.  M. 
Barrentlne,  who  It  seems  was  in  the  habit 
of  acting  as  the  clerk  or  deputy  of  the 
county  auditor,  were  present,  the  county 
auditor  himself  not  being  present.  (2)  Be- 
cause the  grand  Jury  was  not  drawn  open- 
ly and  publicly,  but  was  drawn  In  the 
clerk's  office,  with  locked  and  closed 
doors,  whereby  the  public  was  deprived 
of  the  right  to  be  present  and  witness  the 
drawing.  (S)  Because,  when  the  defend- 
ant, by  bis  attorneys,  applied  to  the  Jury 
commiaalonersfor  an  inspi-ctlon  of  the  Jury- 
list  and  a  copy  of  the  same,  the  appllca* 
tlon  was  refusied.  Th3  grounds  of  the 
challenge  to  the  array  of  the  petit  Jury 
were  the  same  as  the  flrat  two  above 
stated,  and.  In  addition  thereto,  the  fol- 
lowing: (3)  Because  the  attorneys  for  de- 
fendant were  denied  the  privilege  of  being 
present  and  witnessing  the  drawing  of 
the  Jury.  (4)  Because,  after  the  Jury  was 
drawn,  the  jury  commisidoners  declined  to 
answer  the  inquiry  of  the  attorneys  for 
defendant  as  to  whether  any  of  the  names 
drawn  were  rejected.  The  return  of  the 
Jury  commissioners  substantially  admit- 
ted all  tbe  facts  npon  which  the  challenges 
were  based,  bnt  stated  that,  although 
Barrentlne  was  present,  he  did  not  par- 
ticipate, either  In  preparing  the  list  or  in 
the  drawing,  further  then  to  furnish  the 
names  of  persons  liable  to  Jury  duty  from 
ttae  auditor's  books.  They  also  admitted 
that  one  person  whose  name  was  drawn 
was  rejected,  because  his  habits  were  such 
as  to  unfit  him  for  Jury  duty;  and  they 
Justified  their  course  In  locking  the  doors 
of  the  clerk's  office  while  drawing  the  Jury 
by  the  advice  of  the  former  solicitor  to 
that  effect. 

The  first  question  to  be  considered  Is 
whether  the  fact  that  one  of  the  three 
members  of  the  board  of  Jury  commtsaion- 
ers  was  not  prc-aent  affords  any  sufficient 
ground  for  sustaining  the  challenge  to  the 
array.   This  question  is  disposed  of  by  the 


express  terms  of  the  statute.  Section  22S4, 
G«i.  St.,  after  providing  for  the  appoint- . 
ment  of  a  Jurycommi9sloner,declaFe8  that 
he,  "  with  the  county  auditor  and  chair- 
man of  the  board  ol  connty  commission- 
ers, or  a  majority  of  the  same,  shall  von- 
stitnte  a  board  of  Jury  commissioners," 
etc.  It  is  very  plain,  therefore,  that  any 
two  of  those  officers  may  perform  any  of 
the  duties  of  the  board.  The  fact  that 
Barrentlne  was  present  cannot  affect  the 
question,  as  he  did  not  participate  in  the 
preparation  of  the  list  or  drawing,  farther 
than  to  furnish  the  names  from  the  audi- 
tor's books,  which  seem  to  have  been  in 
his  posaeesiun  and  under  his  control.  The 
tact  that  the  Jury  was  not  drawn  ^openly 
and  publicly  "Is  not  sufficient  to  sustain 
the  challenge,  for  we  are  not  aware  of  any 
statute  which  requires  this  to  be  done. 
Formerly  the  law  did  require  Juries  to  t>e 
drawn  In  open  court,  under  the  sapervls- 
lon  of  the  presiding  Judge,  which  necessarl- 
lytnvolved  the  Idea  of  publicity;  bat  that 
is  not  now  the  law.  On  the  contrary,  sec- 
tion 2248,  Oen.  St.,  simply  provides  that 
Jurors  shall  be  drawn  "in  the  presence  of 
the  clerk  of  the  court  and  the  sheriff  of  the 
county,"  and  when  those  are  present,  as 
they  appear  to  have  been  In  this  case,  we 
see  no  warrant  for  saying  that  ttae  exclu- 
sion of  the  general  public  will  vitiate  the 
panel.  Indeed,  since  the  present  la'vr  re- 
quires that  the  board  of  Jury  commission- 
ers shall  exclude  from  the  list  persons  who 
are  not.  In  their  Judgment,  qualified  to 
perform  the  high  and  responsible  dnty  of 
Jurors,  or  who  are  not  of  "good  moral 
character"  and  "sound  Judgment,"  whfeb 
was  not  the  case  formerly,  there  may  taave 
been  a  good  reason  for  omitting  fr«>m  the 
present  statute  everything  which  involved 
the  Idea  that  this  important  duty  should 
be  performed  pnbllcly,  especially  as  the 
statute  requires  that  the  drawing  shonld 
be  in  the  presence  of  the  clerk  and  sheriff, 
two  trusted  officials,  who  might  be  re- 
garded as  sufficiently  representing  the  gen- 
eral public,  for  they  are  not  members  of 
the  board,  but  are  simply  reqnlrad  to  be 
present.  If  the  public  generally  were  en- 
titled to  be  present  it  might  greatly  em- 
barrass the  board  of  Jury  commlasionei» 
In  canvassing  the  fitness  of  any  person 
whose  name  might  be  draws ;  and  that 
seems  to  have  been  one  of  the  reasons  as- 
signed lor  exdnding  the  pnblie  upon  tbis 
occasion.  At  all  events,  not  having  been 
cited  to  any  law  which  requires  publicity, 
we  cannot  undertake  to  say  that  there 
was  any  error  in  this  respect.  So,  too,  as 
to  the  third  ground,  we  are  cot  aware  of 
any  law  which  requires  the  Jury  commis- 
sioners either  to  furnish  n  copy  uf  the  Jniy- 
list  or  submit  It  for  the  Inspection  of  any 
person  who  chooses  to  ask  for  It.  This 
dieposes  of  all  ths  grounds  npon  wtaleta  the 
challenges  to  the  array  of  the  grand  Jury 
rests,  as  well  as  the  first  two  npon  wbteb 
the  challenge  to  the  array  of  the  petit  Jncy 
Is  based.  The  third  ground  is  dl8i>oeed 
of  by  what  we  have  said  above  In  regard 
to  the  alleged  necessity  for  publicity. 
There  Is. no  law,  so  far  as  we  are  Informed, 
which  gives  either  party  to  a  cause,  or  his 
attorney,  the  right  to  be  present  and  wit- 
ness' the  drawing  of  the  Jury,  and  hence 
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there  was  no  error  in  denying  sneb  alleged 
rijcbt.  So,  too,  as  to  the  fonrtb  ground 
upon  which  the  challenge  to  the  array  of 
the  petit  Jury  waa  rested.  There  is  no  law 
which  requires  the  Jury  commissioners  to 
give  information  as  to  whom  they  have  re- 
jected as  jurors,  and  it  might  be  preju- 
dicial to  the  interests  of  Justice  to  require 
them  to  do  so.  At  all  events,  those  offi- 
cers have  been  invested  with  the  power  to 
determine  finally,  without  appeal,  whether 
a  given  person  is  a  suitable  person  to  be 
a  Jaror;  and  hence  we  see  no  rtsason  why 
they  should  be  required  to  disclose  their 
action  in  a  matter  of  such  delicacy.  As 
public  officers  they  are  supposed  to  enjoy 
the  confidence  of  the  pubUc,  and  their  ac- 
tion is,  and  perhaps  ought  to  be,  final. 

The  second  question  presented  by  appel- 
lant's counsel  Is  whether  there  was  error 
in  overruling  his  challenge  to  the  special 
reo/re.  It  seems  that  when  the  challenges 
to  the  array  were  overruled  the  solicitor 
moved  that  a  special  veniro  be  Issued  to 
fill  up  the  panel,  as  several  of  the  86  orig- 
inally drawn  were  either  absent  or  ex- 
cused. This  order  was  granted,  and,  the 
rM]ul8ite  number  having  been  drawn  and 
summoned,  the  defendant  challenged  the 
array  so  drawn  upon  two  grounds,  sob- 
Btantially  as  follows:  (1)  Becaase  there 
were  in  fact  only  148  names  placed  in  the 
tales-box,  while  the  law  required  that 
there  should  be  150;  (2)  because  three  of 
tbe  persons  whose  namen  were  found  in 
that  box  were  exempt  from  Jury  duty. 
Tbischallenge  was  likewise  overruled.  We 
du  not  think  that  either  of  these  grounds 
can  be  sustained.  It  is  true  that  section 
2237,  Gen.  St.,  as  amended  by  the  act  of 
1886.  (19  St.  609.)  does  reqnire  the  Jury 
comroisslouera  to  place  in  the  tales-box 
"the  names  of  one  hundred  and  fifty  per- 
sons qualified  by  law  to  serve  as  Jurors, 
who  reside  within  seven  miles  from  tbe 
coart-bonse,  from  which  shall  be  drawn 
Jurors  to  supply  deficiencies  arising  from 
any  cause  or  emergency  during  the  sitting 
of  the- court;"  but  there  Is  no  provision 
that  the  failum  to  comply  literally  with 
this  requirement  will  Invalidate  a  panel 
composed  In  part  of  persons  drawn  from 
the  tales-box.  It  seems  that  in  this  in- 
stance the  board  of  Jury  commissioners 
Intended  to  comply  literally  with  the  law, 
for  there  were  160  slips  of  paper  with 
names  written  thereon  placed  in  the  box, 
but  it  happened  that,  by  inadvertence 
probably,  the  names  of  two  of  those  per- 
sons appeared  on  two  slips  of  paper,  so 
that.  In  fact  only  tbe  names  of  14S  persons 
were  in  the  box.  We  do  not  think,  there- 
fore, that  the  first  ground  upon  which  the 
eballenge  rested  can  be  sustained.  Nor 
ran  the  seeond  ground  besustained  (or  the 
same  reason,  and  tor  the  additional  rea- 
son that,  while  the  persons  named  may 
have  been  exempt  from  Jury  duty,  it  does 
not  appear  that  they  were  not  "qualified 
by  law  to  serve  as  Jurors. "  Their  exemp- 
tion was  a  personid  privilege  which  they 
might  or  might  not  claim,  but  it  did  not 
disqualify  them  as  jurors.  But,  in  addi- 
tion to  this,  "inaamuch  as  there  was  not 
only  no  necessity,  but  also  no  authority." 
for  issuing  a  writ  of  ventre  to  summon  tbe 
addltiooM  Jurors  drawn  from  the  tales- 
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box,  as  was  held  in  State  v.  Hill,  19  S.  C. 
4S5,  we  do  not  see  any  basis  for  tbe  chal 
league  to  tbe  array.  It  seems  to  us  that 
the  objection  should  more  properly  be 
made  when  any  Juror  whose  name  had 
been  drawn  from  the  tales-box  was  pre- 
sented ;  and  it  does  not  appear  from  the 
record  before  us  that  any  such  juror  was 
presented  to  tbe  prisoner  in  this  case.  In 
no  view  of  the  case,  then,  could  this  chal> 
lenge  have  been  sustained. 

The  third  and  fourth  questions  may  be 
considered  together,  as  they  both  involve 
tbe  propriety  of  the  ruling  of  the  circuit 

Judge  as  to  the  competency  of  certaii> 
urors  examined  upon  their  voir  dire.  The 
question  whether  a  Juror  examined  upon 
his  voir  dire  appears  to  the  court  to  be  in- 
different is  a  question  addressed  exclusive- 
ly to  the  circuit  court,  where,  as  In  this 
caso.itinvolvesa  mere  matter  offact.  By 
the  express  terms  of  the  statute  it  is  for 
that  court  to  determine  whether  the  facts 
disclosed  by  such  examination  are  such  as 
would  render  a  Juror  indifferent  or  other- 
wise; and  this  has  been  repeatedly  held 
by  this  court.  State  v.  Williams,  81  8.  C. 
267,  9  S.  £.  Rep.  863,  and  the  cases  there 
cited.  The  complaint  that  the  circuit 
judgefalled  to  ask  certalnjnrors  examined 
on  their  vtordtre  whether  they  were  relat- 
ed to  tbe  deceased  is  not  well  founded. 
Tbe  statute  provides  that  the  court  shall, 
on  motion  of  either  party,  examine  a  Juror 
as  to  whether  he  is  related  to  either  par- 
ty, etc.,  and,  if  no  motion  was  made  to  the 
con  rt  to  exa  mine  a  given  J  uror  as  to  wheth- 
er he  was  related  to  tbe  deceased,  (and 
there  was  no  such  motion  in  this  case.) 
the  omission  to  ask  such  question  cannot 
be  assigned  as  error.  The  fact  tha  t  one  of 
the  Jurors  presented  to  the  prisoner  was 
exempt  from  Jury  duty  furnished  no  ground 
of  exception.  The  exemption  is  a  privilege 
persona]  to  tbe  juror,  and  may '  or  may 
not  be  claimed,  as  be  may  desire.  It  cer- 
tainly does  not  disqualify  him  from  Jury 
duty.  Tbe  objection  that  the  Judge  erred 
in  rejecting  the  Juror  Fletcher  because  of 
his  relationship  to  the  accused  within  tbe 
degrees  stated  in  tbe  record  cannot  be 
sustained.  We  are  not  aware  of  any 
statute  fixing  tbe  degrees,  either  of  con- 
sanguinity or  affinity,  within  which  a 
Juror  is  disqualified ;  and  it  m  net  therefore  ,  > 
be  left  to  the  circuit  Judge  to  determine 
whether  the  fact  that  the  Juror's  father 
and  the  grandfather  o(  tbe  acraned  were 
brothers  was  such  a  relationship  as  would  •, 
be  likely  to  render  tbe  Juror  net  indifferent  \ 
in  this  case.  And  we  think  that  the  cir- 
cuit Judge  was  fully  Justified  in  his  ruling 
by  the  analogy  drawn  from  the  rase  of 
State  V.  McQuaige,  5  S.  G.  429,  as  well  as 
the  act  0(1887,(10  St.  861,)  declaring  the 
degrees  of  affinity  or  consanguinity  with- 
in which  a  Judicial  officer  should  be  dis- 
qualified. To  avoid  misapprehension,  we 
desire  to  state  that,  although  the  " case, " 
as  prepared  for  argument  here,  did  not 
show  that  tbe  appellant  had  e^Aansted 
his  peremptory  challenges,  yet  thesolidtor, 
at  the  hearing,  very  properly  admitted 
that  such  was  the  fact,  and  hence  It  was 
necessary  (or  us  to  consider  the  several 
objections  to  tbe  Jurors. 
We  will  next  proceed  to  consider  tlw 
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several  objections  to  the  competency  of 
the  tesUmony.  The  witness  A.  J.  Smith, 
after  having  testified  in  behalf  of  the  state 
as  to  having  followed  what  seemed  to  be 
a  trail  (as  he  termed  it)  from  the  place 
where  the  dead  body  was  found  to  the 
bushes  behind  which,  as  the  prosecution 
allured,  the  prisoner  stood  when  he  fired 
the  fatal  shot,  was  asked  first  on  the  cross- 
examination  who  were  present  at  thetlme, 
and  gave  the  names  ot  several  persons. 
He  was  then  aslced :  "  Who  Instructed  yon 
to  look  up  the  trails  and  tracks  and  so 
forth  ? "  and  also :  "  Who  pointed  out  to 
you  the  trail?" — to  both  of  which  qaestions 
the  solicitor  objected,  and  the  objection 
was  sustained.  We  do  not  see  any  error 
ot  law  in  this.  These  questions  seem  to 
have  been  irrelevant,  and  in  answering 
them  the  witness  would  have  tospeak  from 
hearsay.  If  counsel  deemed  it  important 
to  prove  who  directed  the  witness  to  look 
up  the  trail,  and  who  pointed  icout  to 
him,  having  been  furnished  with  the  names 
of  the  persons  who  were  present,  he  could 
have  examined  them,  and  not  ask  the  wit- 
ness to  say  what  others  bad  told  him. 
The  objection  to  the  questions  propound- 
ed to  James  Pigg,  a  witness  for  the  de- 
fense, on  his  cross-examination,  cannot  be 
sustained.  We  understand  the  rule  to  be 
that  a  witness  on  hl>«  cross-examination 
may  be  asked  questions,  which,  thougli 
Irrelevant  to  the  issue  on  trial,  may  yet 
tend  to  discredit  him  before  the  Jury ;  the 
qualification  being  that  the  witness  may 
decline  to  answer,  and  that,  if  he  does  an- 
swer, his  answer  must  be  accepted,  and 
cannot  be  contradicted  by  other  witness- 
es. 1  Oreenl.  Ev.  §§  446,  449.  We  do  not 
think  that  there  was  any  error  In  permit- 
ting the  solicitor  to  ask  this  witness  on  his 
cross-examination  whether  be  had  ever 
been  convicted  of  larceny.  The  objection 
to  the  competency  of  certain  questions 
asked  Elisba  McDugald,  a  witness  for  the 
defense  on  his  cross-examination,  wasnot 
well  taken.  He  was  asked  whether  be 
had  not  said  to  one  Jack  Smith  that  the 
deceased  could  be  better  spared  than  any 
other  man  In  the  community,  and  the 
question  was  ruled  competent,  upon  the 
ground  that  its  purpose  was  to  show  bias 
in  the  mind  of  the  witness  against  the  de- 
ceased. This  ruling  is  sustained  by  the 
following  statement  of  the  rule  in  this  re- 
spect in  1  Oreenleaf  on  Evidence,  §  446, 
where.  In  speaking  of  the  use  and  value  of 
a  cross-examination,  that  writer  says: 
"By  means  of  it  the  situation  ot  the  wit- 
ness with  respect  to  the  parties  and  to  the 
subject  ot  litigation,  his  interest,  his  mo- 
tives. Ills  inclination  and  prejudices,  etc., 
•  •  •  are  all  fully  in  vestlgated  and  as- 
certained, and  sulimitted  to  tbeconsidera- 
tion  of  the  jury,  before  whom  he  has  testi- 
lied,  and  who  have  thus  had  an  opportuni- 
ty of  observing  bis  demeanor,  and  deter- 
mining the  Just  weight  and  value  ol  his 
testimony."  It  is  very  obvious  that  the 
exceptions  to  the  testimony  of  J.  C.  Coker 
are  unfounded.  If  for  no  other  reason,  than 
the  questions  objected  to  were  auswerod 
in  the  negative,  and  hence  could  have 
bad  no  effect,  either  one  way  or  the  other. 
So,  too,  as  to  the  objection  to  the  testi- 
mony ot  J.  E.  Bone,  elicited  on  cross-ex- 


amination; while  it  seems  to  have  been 
irrelevant,  we  are  unable  to  discover  any 
ground  upon  which  it  can  be  regarded  as 
incompetent.  Another  witness  for  the 
defense,  Hugh  Brown,  was  asked  on  cross- 
examination  whether  he  had  not  told 
Jack  Freeman  that  when  he  heard  the 
report  of  the  gun  be  knew  that  the  de- 
ceased, Douglas,  was  dead,  which  question 
was  objected  to,  and  the  objection  was 
overruled.  But,  as  the  answer  was  a 
denial  that  he  had  said  so  to  Freeman, 
we  do  not  see  the  necessity  of  considering 
the  matter  further. 

We  do  not  think  there  is  anything  in  the 
exception  based  upon  the  refusal  of  the 
court  ot  defendant's  motion  to  strike  out 
the  testimony  ol  A.  T.  Kelly  upon  the 
ground  that  it  appeared  from  his  cross- 
examination  that  he  "  was  not  a  licensed 
physician,  and  not  an  expert."  But  it 
also  appeared  that  this  witness  had  taken 
a  course  of  le<^tures  at  a  college  (medical, 
we  presume,)  and  had  been  a  practicing 
physician  for  about  10  years.  It  does  not 
seem  to  us  that  it  will  do  to  say  that 
such  a  person  is  not  an  expert,  simply  be- 
cause  be  has  not  been  regulariy  licensed  to 
practice  medicine.  But,  waiving  tbls,  his 
testimony  was  wholly  immaterial.  In  fact 
amounted  to  nothing  whatever,  except 
that  he  said,  what  was  an  undisputed 
fact,  fully  proved  by  another  witness, 
who  was  beyond  all  question  an  expert, 
thatln  his  opinion  the  wounds  found  upon 
the  body  of  deceased  would  produce  Instant 
death.  The  objection  to  the  testimony  ol 
Dr.  Redtearn  Is  that  he  was  allowed  to 
give  an  opinion  in  respect  to  matters  as 
to  which  he  was  not  an  expert.  The  first 
question  objected  to  was  whether  In  his 
opinion  the  body  ot  the  deceased  had 
been  in  a  different  position  from  that  in 
which  he  found  it,  and  had  been  moved  to 
thatposition.  The court.atterinstnictlng 
the  witness  that  what  was  wanted  was 
his  medical  opinion,  framed  the  question 
in  the  following  language:  "Wbethc^r 
that  body  was  moved  after  the  hem- 
orrhage, from  the  appearance  of  the  blood 
inside  the  chest.  Can  you  tell  that,  doc- 
tor, trnm  the  quantity  of  blood  in  the 
chest?"  To  this  the  witness  answered: 
"  I  think  if  the  body  had  been  moved  it  is 
likely  there  would  have  been  some  hem- 
orrhage at  th<>  mouth  and  nose;"  and 
then  proceeded  to  give  his  reasons  for  such 
opinion,  based  upon  the  condition  in 
which  he  found  the  lungs  and  bronchial 
tubes,  etc.  It  is  very  obvious  from  this 
statement  that  the  witness  was  called 
upon  to  give,  and  did  give,  his  opinion 
as  a  medical  expert,  stating  the  tacts 
which  his  examination  ot  the  body  re- 
vealed, upon  which  his  opinion  was  baaed. 
We  do  not  see  how  it  is  posnlble  to  doubt 
that  such  testimony  was  competent.  The 
next  question  objected  to  waa  designed  to 
elicit  from  the  witness  his  opinion  as  to 
the  position  In  which  the  gun  must  have 
been  to  produce  the  wounds  found  on  the 
body.  The  court,  after  instructing  the 
witness  first  to  state  the  facts  upon  which 
be  based  his  opinion,  and  then  give  bis 
opinion,  overruled  the  objection.  The 
witness  who  was  called  on  tn  make  the 
post  mortom  seems  to  have  made  a  verr 
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iDtelligent  and  careful  examination,  and 
proc<!eded  to  state  thefactswbicb  sucb  ez> 
amination  revealed,  and  then  tbo  opinion 
which  be  had  framed  from  such  facta,  to 
the  effect  that  tbe  muzzle  of  tbe  gun  must 
have  beeu  taljcber  than  tbe  man  who  was 
shot.  This,  it  Beems  to  us,  was  clearly 
competent.  See  Seibles  r.  Blackwell,  1 
McMul.  M;  Jonee  v.  Fuller,  19  H.  C.  66. 
Tbe  firat  qaestion  propounded  to  tbe  wit- 
neas  Lampley.  which  was  objected  to, was 
clearly  competent,  as  its  purpose  was  sim- 
ply to  brine  out  tbe  whole  of  tbe  conver- 
sation between  the  witness  and  tbe  pris- 
oner shortly  after  tbe  boraldde  was  com- 
mitted ;  and  the  second  question  to  that 
witness,  even  if  it  could  be  regarded  as  a 
leading  question,  as  we  do  not  think  it 
«OBld,  was  unobjectionable,  because  the 
answer  was  that  tbe  prisoner  did  not  say 
anything  about  the  matter  inquired 
about.  We  do  not  see  that  there  was  any 
«rror  of  law  in  admitting  tbe  testimony 
of  Nancy  Douglas.  Tbe  only  objection 
arged  to  that  testimony  seems  to  be  that 
it  was  irrelevant,  and  it  certainly  was  not 
tncompetent.  The  matter  of  receiving  or 
rejecting  irrelevant  testimony  must  nec- 
essarily be  left  largely  to  the  discretion  of 
tbe  circuit  judge,  and  we  do  not  think 
that  the  circuit  judge  abused  hU  discre- 
tion in  this  instance.  Tbe  objection  to  tbe 
<)uestion  propounded  to  B.  M.  Merriman, 
a  brother  of  the  prisoner,  and  a  witness 
for  him,  on  bis  cross-examination,  cannot 
be  sustained.  This  witness  was  not  on 
trial,  and  no  prosecution  was  then  pend- 
ing against  blm.  He  was  examined  as 
any  other  witness,  and  it  was  clearly  com- 
petent to  abk  him  what  he  bad  said  wben 
examined  as  a  witness  beforethe  coroner's 
inquest,  wben  It  does  not  appear  that 
be  was  under  arrest.  Tbe  case  of  State 
v.  Senn,  32  S.  C.  892,11  S.E.  Rep.  292,  Is  not 
applicable,  for  tbere  tbe  effort  was  to 
bring  out  from  tbe  accused  what  be  had 
said  when  examined  as  a  witness  before 
the  coroner's  Inqueut.  But,  In  addition  to 
this,  tbe  testimony  elicited  from  this  wit- 
cesa  by  these  alleged  objectionable  ques- 
tions seems  better  calculated  to  benefit, 
ratherthan  to  lujnre,  the  defendant.  M.C. 
T.  Odom  was  examined  as  a  witness  on  the 
part  of  tbe  defense  to  prove  the  violent 
character  of  the  deceased,  as  well  as  the 
peaceable  character  of  tbe  prisoner,  and 
when  asked  on  bis  cross-examination, 
"How  is  it  with  yourself  about  vio- 
lence?" tbe  question  was  objected  to, 
and  the  objection  was  overruled.  In  this 
tbere  was  no  error  of  law.  Tbe  manifest 
object  of  the  cross-examination  was  to 
test  tbe  value  of  tbis  witness*  testimony 
by  showing  that  bis  own  character  in  tbe 
respect  Inquired  about  was  not  exactly 
such  as  would  be  likely  to  enable  blm  to 
ICive  to  the  Jury  a  correct  estimate  of  the 
character  of  the  decease^  for  violence; 
and  this,  under  the  rule  laid  down  in  1 
Greenleaf  on  Evidence.  §  446,  quoted  above, 
was  clearly  within  the  limits  of  a  cross- 
examination.  W.  H.  Guodale  was  also 
examined  as  a  witness  for  tbe  defense,  to 
prove  the  peaceable  character  of  the  pris- 
oner, and  wben,  on  biscross-examinatioa, 
he  was  asked  whether  he  had  ever  heard 
of  bis  being  charged  with  an  attempt  to 


do  violence  to  one  Gardner,  objection  was 
interposed,  on  the  ground  that  in  attack- 
ing or  defending  one's  character  the  testi- 
mony must  be  confined  to  tbe  general  rep- 
utation, and  evidence  as  to  particular 
acts  is  Inadmissible.  Tbere  can  be  no 
doubt  that  when  a  witness  Is  put  upon 
the  stand  to  attack  or  defend  character 
he  can  only  be  asked,  on  the  examination 
in  cbiel,  as  to  tbe  general  character  of  the 
person  whose  character  is  in  question, 
and  ho  will  not  be  permitted  to  testify  to 
particular  facts,  either  favorable  or  unfa- 
vorable, to  such  person ;  but  wben  tbe 
witness  is  subjected  to  cross-examination 
be  may  then  be  asked,  with  a  view  to  test 
tbe  value  of  bis  testimony,  as  to  partic- 
ular facts.  In  the  eye  of  the  law  the  char- 
acter of  a  person  is  to  be  ascertained  by 
an  Inquiry  as  to  what  is  generally  said 
and  thought  of  him  in  tbe  commnnity 
where  be  resides.  Hence,  when  a  witness 
has  testified  on  his  examination  in  chief 
that  tbe  person  as  to  whose  character  tbe 
inquiry  is  instituted  liears  a  good  char- 
acter, bis  opinion  and  tbe  value  of  it  may 
be  tested  by  asking  the  witness  on  bis 
cross-examination  whether  he  has  ever 
heard  that  the  person  whose  character  is 
in  question  has  been  accused  of  doing 
acts  wholly  Inconsistent  with  (he  char- 
acter which  be  has  attributed  to  blm. 
This,  according  to  our  experience,  has  al- 
ways been  allowed  on  a  cross-examina- 
tion, without  question.  So  far  as  we  are 
Informed,  tbere  is  no  distinct  adjudica- 
tion of  tbis  precise  point  in  tbis  state,  and 
tbe  authorities  elsewhere  seem  to  be  con- 
flicting, as  may  be  seen  b,T  reference  to  8 
Amer.  &  Eng.  Enc.  Law,  116,  and  the 
cases  tbere  acted ;  but  we  think  the  bet- 
ter view  is  that  herein  adopted,  and  is  in 
accordance  with  the  practice  In  this 
state.  Whether  thequestions  propounded 
to  the  witness  S.  F.  Hammond  on  bis 
cross-examination  were  properly  allowed 
need  not  be  considered,  for,  these  ques- 
tions being  deslgrned  to  elicit  certain  state- 
ments of  tbe  prisoner  made  to  the  witness 
in  regard  to  bis  alleged  difficulty  with 
Gardner,  and  the  witness  having  snid  that 
no  such  statements  wera  ever  made  to 
him.  It  is  wholly  Immaterial  to  inquire 
whether  there  was  any  error  in  overruling 
the  objections  to  such  questions. 

We  now  come  to  tbe  consideration  of 
the  objections  presented  to  certain  ques- 
tions propounded  to  the  prisoner  while  on 
the  stand  as  a  witness,  in  his  cross-exami- 
nation. In  answer  to  the  first  objection, 
that  there  was  error  in  allowing  tbe  de- 
tendant  upon  his  cross-examination  to  be 
Interrogated  upon  anything  besides  tbe 
facts  and  circumstances  of  the  case.  It  is 
sufficient  to  cite  the  case  of  State  v. 
Robertson,  26  8.  C.  117, 1  S.  E.  Rep.  448, 
followed  by  the  very  recent  case  of 
State  V.  Wise,  (S.  C.)  ante.  656,  (filed  Jan- 
uary 6,  1S91,)  holding  that  wben  a  de- 
fendant avails  himself  of  tbe  privilege  of 
testifying  as  a  witness  in  bis  own  bebalf 
be  assumes  tbe  position  of  an  ordinary 
witness,  and  nia.7  be  treated  as  such.  It 
will  be  observed  that  the  prisoner  was  not 
examined  as  a  witness  until  after  he  bad 
put  bis  character  in  Issue,  and  hence,  for 
the  reasons  above  indicated,  we  do  not 
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think  there  wan  any  error  In  allowinghim 
to  be  asked  whether  he  hadnotprevlouRly 
committed  or  attempted  to  commit  other 
acts  of  violence  similar  to  that  for  which 
he  was  on  trial.  80,  too,  the  objections 
to  the  qaeatlon  propounded  to  the  de- 
fendant on  his  cross-examination,  as  to 
whether  he  had  ever  told  Hunt,  HuKSlns, 
and  Caasldy  that,  if  John  Odom  had  not 
come  up  when  he  did,  he  would  have  shut 
lOardener,  oannot  be  sustained.  The  pris- 
oner having  chosen  topntblscharacterfor 
peaceableness  in  Issue  with  a  view  to 
creating  a  presumption  that  he  was  not 
capable  of  committing  such  an  act  of  vio- 
lence as  that  for  which  be  was  then  on 
trial,  his  real  character  thereby  became  a 
material  inquiry,  and  hence  It  was  permts- 
slble  to  ask  him  these  questions  with  a 
view  to  contradicting  him  by  the  witnesses 
named,  which  was  properly  permitted 
when  the  state  came  to  reply  in  evidence. 
Of  course.  If  the  prisoner  bad  been  asked 
while  he  was  on  the  stand  whether  he  had 
told  these  witnesses  that  he  bad  commit- 
ted larceny,  or  forgery,  or  some  other 
■Qcb  crime,  and  he  had  denied  it.  the  state 
could  not  have  been  permitted,  in  the  re- 
ply, to  offer  these  witnesses  to  contradict 
him;  for  whether  he  had  committed  lar- 
ceny or  forgery  would  be  wholly  immate- 
rial to  any  issue  Involved  in  the  case  then 
on  trial,  and  therefore,  under  the  well-set- 
tled rule,  recently  considered  In  State  v. 
Wise,  sopra,  it  would  not  be  competent 
to  offer  evidence  tending  to  contradict  a 
statement  wholly  collateral  and  immate- 
rial to  any  Issue  involved  in  the  case  then 
on  trial. 

It  only  remains  to  consider  the  excep- 
tions to  the  judge's  charge,  which  may  be 
reduced  to  two  general  heads:  (1)  That 
there  was  error  in  the  instructions  given 
to  the  Jury  as  to  the  law  of  self-defense; 
(2)  that  the  judge  charged  un  the  facts  in 
violation  of  the  constitutional  provision 
on  that  subject.  Inasmuch  as  we  have  so 
recently  had  occasion.  In  the  case  of  State 
▼.  Wise,  supra, to  give  our  view's  as  to  the 
law  of  self-defense,  we  do  not  deem  It  nec- 
essary to  repeat  them  here.  We  are  satis- 
fied that  when  the  judge's  charge,  which 
should  be  Incorporated  in  the  report  of 
this  case,  is  read  in  connection  with  Wise's 
case,  it  will  be  too  plain  for  argument 
that  the  law  on  that  subject  was  fully, 
clearly,  and  correctly  given  to  the  jury  in 
this  case.  As  to  the  atl^atlon  that  the 
circuit  judge  violated  the  contititution  in 
charging  on  the  facts,  we  think  it  is  only 
necessary  to  read  the  charge  to  see  that 
thlH  assignmentof  error  Is  utterly  without 
foundation.  Neither  in  the  exceptions  nor 
in  the  argument  has  any  apeclflc  portion 
of  the  charge  been  pointed  out  as  sustain- 
ing this  ground,  and  a  careful  examina- 
tion of  it  liajs  failed  to  disclose  a  single  in- 
stance in  which  the  constitutional  provis- 
ion has  been  violated  or  in  any  way  In- 
fringed. The  Judgment  of  this  court  is 
that  the  judgment  of  the  circuit  court  be 
affirmed,  and  that  the  case  be  remanded  to 
the  circuit  court,  in  order  that  a  new  day 
may  be  assigned  for  the  execution  of  the 
sentence  heretofore  imposed. 

UoQowAN.  J.,  concnra. 


Booker  v.  Smith. 

(.Supreme  Cowrt  cf  South  CaroUma.    Jaa.  i, 
189L) 

Appeal  from  common  pleas  elrenit  court 
of  Abbeville  county;  jA.un  Aldrich, 
Judge. 

This  is  a  motion  under  rule  11  to  dismiss 
the  defendant's  appeal  for  failure  to  file 
bis  points  and  authorities  as  required  by 
rule  8.  The  court  granted  the  following 
order:  "Upon  the  call  of  this  case,  the  re- 
spondent made  a  motion  to  diamias  the 
appeal  herein  for  failure  to  comply  with 
the  Vlllth  rule  of  this  court." 

Parker  4t  MeOowaa,  for  appelant. 
Orajrdoa  Jt  Graydoa,  fur  respondent. 

Per  Curiam.  It  appearing  to  the  court 
from  the  record  herein  that  the  points  and 
authorities  of  the  appellant  were  not  filed 
three  days  before  the  case  was  called  tor 
argnment,  on  motion  of  Gray  don  ft  Gray- 
don,  respondent's  attumeys.  it  is  ordered 
that  the  appeal  of  the  defendant  liecetai 
be  dismissed. 


Oarbibon  v.  Caolb  et  ml. 

Samb  v.  Nbsbit. 

(Supreme  Couirt  of  SouA  CoroMno.    Jan.  8L 
189L) 

,  Appeal  from  common  pleas  etrcolt  court 
of  Greenville  county. 

These  are  motinns,  under  role  11,  to  dis- 
miss the  plaintiff's  appeal  for  failure  to 
file  his  points  and  authorities  as  required 
by  rule  8. 

Irvine  &  Mooaey,  for  appellant.  Welle 
&  Orr,  tor  respondents. 

Pbr  Coriam.  The  above-stated  case 
having  been  peremptorily  called,  and  the 
attention  of  the  court  being  called  to  the 
tact  that  no  case  or  points  and  aathori  ties 
had  been  filed  as  required  by  rule  8,  or 
served  upon  the  respondents*  attorneys, 
on  motion  of  Wells  &  Orr,  defendants'  (re- 
spondents') attorneys,  it  is  ordered  that 
the  said  appeals  be,  and  the  same  are 
hereby,  dismissed. 


C.  Aultman  &  0>.  T.  Utbkt. 

(Supreme  Cowrt  of  SouA  CaroUna.   Jin.  % 
189L) 

ArnAi/— DismssAi/— FnJKO  Kxcxpnoxa. 
Clr.  (X  Rule  48  of  South  Carolina  provides 
that,  "where  a  party  makes  a  case  or  ezMpUona, 
he  sbsll  procare  the  same  to  be  filed  withia  tea 
days  after  the  same  shall  be  settled,  or  it  shall 
be  deemed  abandoned. "  Held,  that  the  appeal 
will  not  be  dismissed,  ander  this  mle,  where  tits 
oasa  or  exceptions  were  left  with  the  cleric  for 
filing  in  apt  time,  thotwh  he  failed  to  narit  tits 
scune  "Filed,"  and  allowed  the  original  to  be 
talcen  from  his  office. 

Appeal  from  .common  pleas  drenit  eoart 
of  Abbeville  county. 

This  is  a  motion  by  respondent's  at- 
torneys to  dismiss  the  appeal  of  appd- 
lant's  attorneys,  under  rule  49  of  the  cir- 
cuit court,  which  is  as  follows:  "Rule 
XLIX.  Where  a  party  makes  a  case  or 
exceptions,  he  shall  procure  the  same  to  be 
filed  witMn  ten  days  after  the  same 
shall  be  settied,  or  it   shall   be  deemed 
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abandoned.  And  on  Bling  affidavit  tbat 
Bnrh  case  or  exceptions  has  not  been  filed, 
and  Btaowing  tbe  time  of  tbe  settlement 
thereol,  and  that  mure  tban  ten  days 
bave  elapsed  trom  the  time  of  such  set- 
tlement, an  order  ol  course  may  be  en- 
tered declaring  the  same  abandoned ,  and 
the  party  may  proceed  as  U  no  case  or 
exceptions  taa4  been  made." 

The  appellant  submitted  the  foUowlng 
afiSdarlts: 

"  Personally  appeared  Samuel  C.Cason, 
a  member  of  the  firm  of  Benet  &  Cason, 
attorneys  tor  tbe  appellant,  who,  being 
duly  sworn,  says  tbattaeserved  a  proposed 
case  on  Messrs.  Graydon  and  Graydun, 
attorneys    for    tbe    respondent,  for   tbe 
purpose  of  tbe  appeal  herein,  on  or  about 
the  1st  day  of  September.  1890;  that  tbe 
said  case,  after  some  slight  corrections, 
waa  agreed  to  by  the  attorneys  on  both 
sides,  &B  tbe  case  and  return,  on  Septem- 
ber 6,  1890.    The  following  Is  tbe  agree- 
ment on  tbe  original :  'We  hereby  agree 
that  the  foregoing  shall   constitute   the 
case  tor  the  appeal  herein  and  also  the 
return.    Bbnet  &  Cason.  Appellant's  At- 
torneys.   Gbatson  &  Graydon,  Respond- 
ent's Attorneys.'    On  or  about  tbe  8tb  of 
September,  1890,  deponent  delivered  this 
uriginai  to  the  clerk  of  tbe  court  for  Abbe- 
ville coanty,  and  also  a  copy  of  the  same, 
for  tbe  purpose  of  tiling  and  of  obtaining 
a    certificate    from    the  clerk   that   tbe 
copy  was  a  correct  and  true  one.    About 
two  days  after  this,  say  about  tbe  lOtb 
of   September,   deponent    called    on  the 
clerk    for  tbe  copy,   which    be   received 
with  the  proper  certificate,  which  is  in 
tbe    following    words:  'South  Carolina, 
Abbeville    Coanty.   I  hereby  certify  tbat 
tbe  foregoing  is  a  true  copy  of  the  orig- 
inal case  and  retam,  as   agreed  on    by 
connsel  in  this  case,  which  original  has 
been  filed  in  my  ofllce.    Thos.  L.  Moorb, 
C.  C.  P.    September  6,  1890.'     Deponent 
forwarded  this    certified    copy    to     the 
clerk  of  this    court,  a  few   days    there- 
after, al>out  tbe  15tb  of  September,  and 
apoo  it  ttae  clerk  docketed  the  case  for 
bearing  at  thU  term.    At  tbe  time  that 
deponent  called  for  the  certified  copy,  or 
it   may  hare  t>een  a  few  days  thereafter, 
(tbe  exact  time  is  not  remembered,)  de- 
ponent asked  :tbe  clerk  to  allow  him  to 
take  the  original  to  the  printer,  in  order 
to  bave  tbe  brief  printed,  (tbe  manuscript 
was  lung,  some  45  pages,)  with  the  under- 
standing tbat  it  would  be  returned  to  the 
clerk's    ofiBce.      Tbe    clerk   readily    con- 
sented, as  he  bad  already  given  a  certified 
copy,  which  was  on  file  in  the  supreme 
court.    Deponent  delivered  it  to  Mr.  Wil- 
son.  and,  after  the  brief  waa  printed,  he 
served  three  copies  upon  Messrs.  Graydon 
&   Graydon,  to  which  no  objection  has 
ever  been  made.     Deponent  heard  noth- 
ia^  further  about  tbe  matter  until  a  few 
davs  since,  when  he  was  informed  by  the 
clerk   that  Mr.  W.  N.  Graydon  had  called 
for  tbe  original,  but  that  it  conid  not  be 
found   In  bis  office.    Deponent,  not  know- 
tng.  or  not  rememliering,  that  it  had  not 
been     returned,    went    to    Mr.    Wilson's 
ofBce,  where  it  was  found,  and  immedi- 
ately returned  it  to  the  clerk.    Deponent 
vras  not  aware  tbat  the  clerk  had  omitted 


to  place  upon  it  the  words  '  Filed,'  etc., 
especially  as  he  had  received  the  certificate 
of  the  clerk  that  it  was  on  file,  as  in- 
deed the  clerk  so  regarded  it.  Deponent 
avers  that  nothing  was  left  undone  that 
would  tead  to  tacilitate  tbe  appeal,  and 
he  states  that  this  case  appears  much 
higher  upon  the  calendar  of  this  court 
than  two  others,  which  were  heard  at 
the  same  term  of  the  court,  in  which  tbe 
counsel,  Messrs.  Graydon  &  Graydon,  ap- 
peal, and  deponent's  firm  are  tor  the  re- 
spondent. Deponen  t  further  says  that  the 
appeal  is  in  periect  good  faith,  and  in- 
volves a  large  property,  which  should  not 
be  concluded  by  a  motion  of  this  kind. 
So  tar  as  the  deponent  knows,  the 
clerk  acted  in  good  faith,  and  nothing 
that  was  omitted,  if  there  is  omission, 
was  Intentional,  but  by  mistake  or  inad- 
vertence.   Samukl  C.  Cason. 

"Sworn  to  before  xue,  January  6,1890. 
Albeut  M.  Boozeu,  Clerk  S.  C." 

"South  Carolina,  Abbeville  County. 
Personally  appeared  Hugh  Wilson,  who 
being  duly  sworn  says  tbat  be  printed 
the  '  Case '  agreed  on  by  tbe  attom<ty8  in 
the  case  of  C.  Aultman  &  Co.  vs.  Mattie 
Utsey;  that  Mr.  Cason  brought  him  the 
manuscript,  and  left  it  with  him ;  that  hs 
did  not  know  that  it  bad  not  been  re- 
turned to  tbe  clerk's,  and  as  soon  as  in- 
quiry was  made  he  got  it  and  returned  it, 
tbe  brief  having  been  printed  sometime 
before  that.    Hugh  Wilson. 

"Sworn  to  before  me,  January  6, 1881. 
W.  C.  McGowan,  N.  p.  S.  C." 

Tbe  respondents  submitted  the  follow- 
ing affidavits: 

"  To  Messrs.  Benet  ft  Cason,  attorneys 
torthe  appellant  in  the  above-stated  case: 
Take  notice  that  the  nnderslgned,  as  at- 
torneys for  the  respondent  in  the  above- 
stated  case,  will  make  a  motion  on  Tues- 
day, January  the  6th,  1891,  before  the  su- 
preme court,  to  dismiss  the  appeal  herein, 
for  failure  to  comply  with  tbe  forty-ninth 
rule  of  the  cii-cult  court.  Said  motion 
win  be  made  upon  the  affidavits,  copies  of 
which  are  hereto  annexed,  and  upon  the 
record  of  said  case,  now  on  file  in  the 
office  of  tbe  clerk  of  tbe  supreme  court. 
Obatdon  &  Graydon,  Respondent's  At- 
torneys.   Dec.  81st,  1890. " 

"Thomas  L.  Moore,  clerk  of  tbe  conrt 
of  common  pleas  for  Abbeville  county, 
being  duly  sworn,  says  that  the  original 
agreed  'Statement  of  Case,'  as  agreed 
upon  by  the  attorneys,  was  filed  In  bis 
office  by  S.  C.  Cason,  Esq.,  on  tbe  8th  day 
of  September,  1890,  and  was  read  over  by 
deponent,  and  the  certificate  signed  on 
the  copy;  that  he  omitted  to  mark  tbe 
original  'Filed. 'and  that  his  recollection  is 
that  be  allowed  Mr.  Cason  to  take  it  out 
of  the  office  the  same  day;  that  Mr.  W. 
N.  Graydon.  Esq.,  inquired  of  him  about 
said  original  paper,  and  begot  the  same 
from  Mr.  Cason  some  time  between  the 
22d  and  24th  of  December,  1890,  and  the 
same  Is  now  on  file  In  his  office;  that  said 
paper  has  not  been  in  the  office  since  it 
was  taken  out  by  Mr.  Cason,  until  the 
time  above  stated,  viz.,  about  tbe  23d  day 
of  December,  1890,  when  deponent  pro- 
cured it  as  afoi-esald.  Thos.  L.  Moobb, 
C.  C.  C.  P. 
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"Sworn  to  and  snbecribed  before  me, 
this  Dec.  30th,  1S90.  D.  H.  Masill,  [l. 
B.]    Notary  Public  S.  C." 

"Wm.  N.  Grajdou,  being  duly  sworn, 
says  that  he  Ih  a  member  of  the  firm  of 
Oraydon  &  Graydon,  attorney*  for  the 
plaintiff,  respondent  in  the  above-entitled 
action.  That  the  agreed  statement  of 
the  case  for  hearing  in  the  supreme 
court  was  signed  on  September  6tb,  1890, 
as  appears  by  an  inspection  of  said  agree- 
ment. That  said  case,  as  agreed  upon, 
was  not  filed  in  the  clerk  of  the  court's 
office  within  ten  days  from  the  day  the 
case  was  agreed  upon  by  the  attorneys 
tor  appellant  and  respondent.  That  de- 
ponent paid  particular  attention  to  this 
fact,  and  examined  the  office  at  least 
twice  during  the  ten  days  folio  wing  said 
agreement.  That,  after  the  expiration  of 
ten  days  from  the  date  of  the  agreement, 
this  deponent  inquired  of  the  clerk  of  the 
court  if  said  original  case,  as  agreed  upon, 
was  on  tile  in  his  office.  He  examined  the 
records,  and  replied  that  it  wus  not  on 
file.  That  the  first  time  deponent  ever 
saw  said  case  on  file  was  on  December 
26th,  1890,  when  the  clerk  of  the  court  in- 
formed him  that  he  had  gotten  the  orig- 
inal from  Mr.  Casnn.  That  said  original 
ease  was  not  marked  'Filed'  by  the  clerk 
of  the  court  when  examined  by  deponent 
on  December  2eth,  1S90.    Wm.  N.  Graydon. 

"Sworn  to  and  subscribed  before  me, 
this  December  30th,  1890.  Taos.  L.  Moobb, 
C.  C.  C.  P." 

Benet  &  Casoa,  for  appellant.  Oray- 
don A  Qraydon,  for  respondents. 

Per  Cdriam.  The  facts  are  undisputed. 
The  appellant's  attorneys,  in  two  days 
after  the  agreement  of  the  case  between 
appellant  and  respondent's  attorneys, 
carried  the  case  to  the  clerk's  office  for  the 
purpose  of  filing  the  same,  and  left  it 
there,  supposing  it  had  been  marked 
"Filed."  The  appellant's  attorneys  cer- 
tainly did  their  duty  in  the  premises,  and 
were  not  In  default.  As  far  as  they  are 
concerned,  the  ease  was  practically  filed. 
Whether  the  clerk  violated  his  duty  in  not 
marking  the  case  "  Filed  "  or  in  allowing 
the  case  to  be  taken  from  his  office  is  not 
In  question  now.  The  case  of  Stemberger 
V.  McSween,  14  S.  C.  86,  cited  by  respond- 
ent's attorneys,  does  not  apply.  The  pa- 
per in  that  case  was  an  agricultural  lien, 
which  was  not  required  to  be  spread  upon 
the  records,  and  therefore  should  have 
been  left  In  the  clerk's  office,  to  ndvlse 
purchasers  and  creditors  what  property 
was  covered  by  the  lien.  Motion  dis- 
missed. 


Jenkins  t.  Wii,kinson  et  al. 

(Suipremt  Court  of  North  Carolina.    Oea  28, 
1880.) 

OUAIUJITT— CONBmOHS. 

The  fact  that  an  absolute  guaranty  of  the 
payment  of  a  note  is  accompanied  by  a  condition 
that  the  payee  shall  hold,  as  collateral  seoority, 
a  mortgrage  owned  by  the  maker,  will  not  compel 
the  payee  to  exhaust  his  remedy  on  the  mortRage 
before  resorting  to  the  guarantor,  aa  the  condition 
is  only  for  the  benefit  of  the  guarantor,  by  way 
of  subrogation,  in  case  she  is  oompelled  to  pay 
the  debt  . 


Appeal  from  superior  court,  Gaston 
county 

Action  by  L.  L.  Jenkins  against  Nancy 
Wilkinson  and  others.  L.  A.  H.  Wilkin- 
son had  executed  a  note  to  a  bank,  of 
which  Jenkins  was  cashier.  At  Its  matu- 
rity, Jenkins  agreed  to  extend  the  time  of 
payment  90  days  if  Nancy  Wilkinson, 
mother  of  L.  A.  H.Wilkinson,  woald  guar- 
anty the  debt.  She  accordingly  wrote  the 
following  letter:  "Denver,  N.  C,  April 
14th,  1888.  Mr.  L. Li.  Jenkins,  Gastonia,  N. 
C. — Dear  Sir:  fou  will  please  grant  my 
son,  L.  A.  H.  Wilkinson,  all  the  indulgence 
that  you  possibly  can  give  in  reason,  on 
the  note  thatyou  hold  against  him  at  yon 
bank,  and  I  will  guaranty  the  payment  of 
the  debt,  provided  that  yon  bold  the 
mortgage  which  L.  A.  H.  Wilkinson,  my 
son,  made  to  M.  A.Wilkinson,  as  collateral 
on  said  debt.  Yours,  truly,  Nanct  Wil- 
kinson." At  ttaetrial,  Jenkins  testified  that 
in  consequence  of  this  letter  he  extended 
the  time  of  payment  90  days,  and  per- 
formed all  the  conditions  mentionnd  in  the 
letter,  and  now  holds  the  note  and  mort- 
gage subject  to  Nancy  Wilkinson'*  order 
when  she  pays  the  debt.  There  was  a 
verdict  and  Judgment  for  plaintiff,  and  de- 
fendant Nancy  Wilkinson  appeals. 

Jonea  A  llllett,  for  appellee. 

Shepherd,  J.  There  Is  a  plain  distinc- 
tiun  between  a  guaranty  of  payment  and 
a  guaranty  of  collection.  "The  former  is 
an  absolute  promise  to  pay  the  debt  at 
maturity  if  not  paid  by  the  principal  debt- 
or, and  the  guarantee  may  begin  an  ac- 
tion against  the  guarantor.  The  la  tter  is 
a  promise  to  pay  the  debt  upon  the  condi- 
tion that  the  guarantee  shall  diligentlr 
prosecute  the  principal  debtor  without 
success. "  Jones  v.  Ashford,  79  N.  C.  173 ; 
Baylies,  Sur.  113.  This  case  belongs  to  the 
former  of  these  classes ;  and  the  plaiutilf, 
having  complied  with  the  terms  imposed 
upon  him  by  the  contract,  bad  a  right  to 
sue  the  defendant  Nancy  Wilkinson  apon 
the  maturity  of  the  obligation.  Her 
agreement  was  not  to  pay  after  the  plain- 
titf  had  exhausted  the  mortgage  secnritr. 
but  it  was  absolnte  upon  default  of  the 
debtor;  and  tbe  requirement  that  the 
plaintiff  was  not  to  surrender  tbe  mort- 
gage was  only  for  her  protection,  by  way 
of  subrogation.  In  the  event  of  ber  bdng 
compelled  to  pay  the  debt.  There  la  no 
error. 


Georgia  Railroad  &  Bankiko  Co.  t. 

MCRDEN. 

(Supreme  Court  of  Qeorgki.    Deoi  SS,  1800.) 
EraoTioN  or  FissaHasM— Avtbosrt  o*  Oooi- 

DUOTOB. 

1.  Plaintiff  entered  a  train  at  a  flag  irtaMtm. 
and  was  told  by  the  oondnetor  thathewonld  have 
to  pay  four  cents  per  mile  to  the  next  otstioa 
where  tickets  were  sold,  but  Uiat  he  oould  get  aS 
the  train  there,  and  board  it  again,  and  ride  tlie 
rest  of  the  way  for  three  cents  per  mile,  (tbe 
regular  rate. )  When  the  train  reaehed  tbe  sta- 
tion in  question,  plaintiff  got  oit  and  attempted 
to  procure  a  ticket,  but  the  tloket  agent  was  not 
present,  field,  that  a  JndgSMnt  fur  fi«ii«Mfr  ftr 
damages  on  account  of  Ida  ejeetiflli  TnmiflMitials, 
on  reiasing  to  pay  four  oeata  par  mile  tar  tte 
rest  of  tbe  way,  would  not  be  disturbed,  as  be  had 
a  richt  to  rely  on  the  oonductor's  i '  ' 
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3.  Notice  of  the  Oeoreia  railroad  commiasion 
rale,  Jto.  9,  which  OTOTides  that  "the  regulation 
of  the  railroada  as  to  passengers  without  tickets 
is  a  matter  ot  police,  with  which  the  commis- 
sion will  only  interfere  upon  complaint  of  abuse; 
an  extra  charge  of  more  than  one  cent  per  mile, 
full  fare,  or  one-half  cent,  half  fare,  is  regarded 
aa  erceaslTe,  unless  such  extra  charges  would 
fall  below  the  minimum  above  given, " — is  not 
notice  that  a  conductor  had  no  authority  to  agree 
with  a  paaaenKBr,  who  got  on  the  train  at  a  flag 
station  without  a  ticket,  that  he  would  have  to 
pay  the  extra  charges  to  the  next  station  where 
tickets  were  sold,  but  that,  if  he  would  get  oft 
there  and  get  on  attain,  he  could  travel  the  rest 
of  tbe  way  at  the  regular  rate. 

Error  from  snperlor  cuort,  Taliaferro 
coanty;  Lumpkin,  Jndffe. 

Jos.  B.  Vumming,M.P.  Reeae.aai  Bryan 
Cnrnming,  for  plaintiff  In  error.  John  W, 
Hixon  and  John  C.  Hurt,  tor  defendant  in 
error. 

SnofONB,  J.  Tbe  main  gronnd  relied  on 
by  conuael  tor  the  plaintiff  In  error,  tor  re- 
versal of  the  ]udg;ment  of  the  trial  judge 
in  refnaing  to  srant  a  new  trial,  in  tbe 
third  gronnd  of  tbe  motion,  which  is  as 
follows:  "Error  in  charging  as  follows: 
*1f  Mnrden  got  on  defendant's  train  at 
Robinson,  announcing  to  the  conductor 
!ii8  Inteutiota  to  go  to  Augusta,  and  It  in 
conversation  between  the  conductor  and 
Mr.  Murden  the  conductor  told  Mr.  Mur- 
den  that  it  he,  Mnrden,  would  pay  four 
cents  a  mile  to  Crawfordrille,  and  there 
get  oft  the  train,  and  get  back  again,  then 
he,  the  conductor,  would  charge  htm  only 
three  cents  a  mile  from  there  to  Augusta, 
and.  If  Mnrden  did  these  things,  then  tbe 
conductor  had  no  right  to  charge  him 
more  than  three  cents  a  mile  from  Craw- 
ford ville  to  A  ognsta . "  Tbe  error  assigned 
as  to  tbisebarge  is  that,  the  conductor  be- 
ing tbe  ag^nt  ot  the  railroad,  it  was  be- 
yond the  scope  of  bis  agency  to  make  any 
such  agreement  with  the  passenger,  espe- 
cially as  tbe  conductor  showed  the  passen- 
ger tbe  rule-book.  Murden,  tbe  passenger, 
teaUfled  that  there  was  such  an  agreement 
made,  and  he  relied  and  acted  upon  it. 
Tbe  conductor  denied  this.  Tbe  jury 
(oond  by  its  verdict  that  such  an  agree- 
ment was  made  between  tbe  conductor 
and  tbe  passenger. .  We  think  that  where 
tbe  pasBenger  got  aboard  the  train  at  a 
flag  station,  for  tbe  purpose  of  going  to 
Aogasta.aDd  there  was  a  dispute  between 
btm  and  the  conductor  as  to  the  proper 
rate  to  be  charged,  and  tbe  conductor  in- 
formed blmtbat  becould  ride  at  fonr cents 
a  mile  to  tbe  next  office  where  tickets  were 
sold,  and  could  get  oft  the  train  there  and 
board  it  again,  and  might  ride  the  rest  ot 
the  way  for  three  cents  a  mile,  and  the 
passenger  agreed  to  this,  and  paid  tbe 
foar  cents  a  mile  to  tbe  next  station,  got 
off  tbe  train  for  tbe  purpose  ot  procuring 
a  ticket,  and  could  not  do  so  because  tbe 
tivketofflce  was  closed,  and  then  boarded 
tbe  train  again  for  the  purpose  ot  continu- 
ing bis  journey,  and  tendered  tbe  conduct- 
or three  cents  a  mile,  tbe  conductor  bad 
no  legal  right  to  pat  him  off  tbe  train  be- 
caoae  be  refnsed  to  pay  fonr  cents  a  mile. 
The  passenger  bad  a  right  to  rely  upon 
tbe  statement  of  tbe  conductor,  and  it  be 
acted  opon  this  agreement,  and  partly 
performed  it,  tbe  conductor  could  not  put 


bim  off  the  train,  although  bis  instruc. 
tions  were  to  charge  four  cents  a  mile. 
The  passenger  is  nut  presumed  to  know 
the  private  or  secret  rules  given  by  the 
company  to  its  conductors,  but  baa  a 
right  to  rely  upon  their  statements  as  to 
what  tbb  rules  are  in  contracting  with 
them.  But  It  Is  said,  In  reply  to  this,  that 
the  passenger  knew  that  the  conductor 
had  no  authority  to  make  such  an  agree- 
ment, because  the  conductor  showed  the 
passenger  his  rule-book.  The  rule  shown 
to  the  passenger,  as  it  appears  in  tbe  rec- 
ord, Is  asfoUows:  "Georgia  Railroad  Com- 
mission Rule.  Number  9  of  the  rules  gov- 
erning tbe  transportation  of  passengers. 
The  regulation  of  tbe  railroads  as  to  pas- 
sengers without  tickets  Is  a  matter  ot  po- 
lice, with  which  the  commlsslun  will  only 
interfere  upon  complaint  of  abuse.  An 
extra  charge  of  more  than  one  cent  per 
mile,  toll  tare,  or  one  halt  cent,  half  fare, 
is  regarded  as  excessive,  unless  such  extra 
charge  would  fall  below  the  minimum 
above  given. "  Tbe  two  other  rules  of  the 
state  railroad  commission  set  out  In  tbe 
record  do  not  api)ear  to  have  been  shown 
to  tbe  plaintiff,  and  are  ot  a  date  subse- 
quent to  tbe  bringing  of  tbls  suit.  We  do 
not  think  this  rule  put  the  passenger  upon 
notice  that  tbe  conductor  had  no  right 
to  make  the  agreement,  (1)  because  itdoes 
not  appear  that  it  Is  a  rule  of  the  defend- 
ant company,  but  appears  to  be  a  circular 
issued  by  the  railroad  commission  ot  tbe 
state  to  put  the  railroad  upon  notice  that 
an  extra  charge  of  more  than  one  cent  per 
mile  full  fare  Is  regarded  as  excessive,  un- 
less "such  extra  charge  would  fall  below  tbe 
minimum  above  given. "  What  the  mini- 
mum above  given  was  or  means,  we  do 
not  know  from  this  record ;  nor  does  it 
appearthat  tbe  passenger  knew.  (2)  Tak- 
ing it  to  be  a  rule  ot  tbe  company,  it  does 
not  show  that  tbe  conductor  had  no  right 
to  make  such  au  agreement  with  the  pas- 
senger. It  did  not  specify  that  when  a 
passenger  got  onata  flag  station  becould 
not  pay  fonr  cents  a  mile  to  a  ticket  sta- 
tion, and  there  buy  a  ticket  for  three  cents 
a  mile;  it  simply  declares  that  more  than 
one  cent  a  mile  would  be  excessive  if  tbe 
passenger  had  no  ticket.  It  appears,  also, 
from  the  evidence  that  the  conductor  said 
that  it  this  passenger  bad  got  on  at  Craw- 
fordvllle,  a  ticket  station,  he  would  only 
have  charged  him  three  cents  a  mile,  al- 
though he  had  no  ticket.  Unless  there  are 
other  rules  than  the  one  In  this  record, 
we  see  no  reason  why  a  passenger,  with- 
out any  agreement,  could  not  pay  bis  fare 
from  a  flag  station  to  a  ticket  station, 
and  then  buy  a  ticket,  and  travel  for  the 
reduced  fare;  and  if  the  rule  was  that  the 
ticket  agent  was  not  required  to  be  at  the 
ticket-office  at  the  time  tbe  train  passed, 
and  passengers  could  travel  without  a 
ticket,  from  that  office,  for  three  cents  a 
mile,  we  think  this  passenger  could  pay  his 
way  to  tbe  first  ticket-office,  and,  if  he 
failed  to  get  a  ticket  by  reason  of  the  office 
being  cloa«>d,  he  could  again  board  the 
train  and  pass  for  three  cents  a  mile. 
There  being  no  error  In  this  charge,  nnder 
tbe  facts  of  the  case,  and  the  evidence  be- 
ing sufficient  to  warrant  the  verdict,  tbe 
Judgment  is  affirmed. 
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OcKAN  S.  S.  Ck).  V.  Matthews. 

(Supreme  Court  qf  Oeorgia-    Dec.  28, 1S90.) 

KtBTaB  iJTD  Sbbtaxt— Dbpbotivb  Applianobs  — 

EVIDEHCB — BXOBSSITS  DaXAOBS. 

1.  In  an  action  by  an  employe  for  injuries 
oansed  by  the  falling  of  a  bale  of  ootton  which 
was  being  lowered  Into  the  hold  of  defendant's 
ship,  where  plaintiff  was  working,  It  appeared 
that  the  hooks  by  which  the  ootton  was  lowered 
were  defective,  of  which  plaintiff  had  no  notice; 
that  it  was  not  the  duty  of  the  co-employe  who  ap- 
plied the  books  to  the  cotton,  but  of  other  employes, 
to  inspect  them ;  and  that  when  the  hooks  were  giv- 
en to  snch  co-employe  he  was  obliged  to  use  them. 
Held,  that  a  verdict  for  plaintifi  would  not  be 
disturbed  as  contrary  to  the  law  and  the  evi- 
dence. 

8.  Plaintiff,  who  was  21  years  old,  was  per- 
manently injured,  his  leg  having  been  crushed, 
whereby  it  was  shortens  and  made  crooked,  and 
he  was  confined  to  his  bed  for  several  months. 
MeUL,  that  a  verdict  for  $1,000  was  not  ezoessive. 

8.  Wliere  the  defect  in  the  appliances  is  such 
that  the  master  should  have  loiown  it,  he  will  be 
presumed  to  have  known  it. 

Error  from  city  court  of  Savannah; 
Harden,  Judge. 

Lawton  A  Cuaniagbam  and  Edward  S. 
Elliott,  (or  plalntitt  in  error.  Oarrard  A 
Meldrtm,  for  defendant  In  error. 

Simmons,  J.  The  plaintiff  while  In  the 
employment  of  the  defendant,  and  in  the 
discharge  of  his  duty  in  the  lower  bold  of 
a  ship,  was  injured  by  a  falling  baleofcot- 
ton.  Realleged  in  his  declaration  that  he 
was  hurt  because  the  hooks  by  which  the 
cotton  was  lowered  from  the  upper  part 
of  the  ship  were,  by  the  negligence  and  de- 
fault ol  the  defendant,  unsafely  construct- 
ed, in  disrepair,  unfit  tor  use,  ot  defective 
and  improper  material,  In  an  unsafe  condi- 
tion, and  unfit  for  the  purpose  for  which 
they  were  being  used,  being  so  defective  as 
not  to  securely  hold  the  cotton,  on  ac- 
count of  their  generally  detective  condi- 
tion, and  particularly  because  the  points 
of  the  books,  being  worn  smooth,  and 
having  been  forced  from  an  acute  to  an 
obtuse  angle,  tailed  to  securely  catch  and 
hold  the  cotton.  He  alleged  that  the  de- 
fendant knew  or  ought  to  have  known 
this,  and  that  he  himself  did  not  know, 
and  was  injured  without  fault  on  his 
part.  The  evidence  for  the  plaintiff, 
(which  was  the  sole  evidence  introduced 
in  the  case)  showed  that  he  was  hurt,  as 
alleged,  by  the  slipping  ot  the  bale  from 
hooks  which  were  so  defective  as  not  to 
securely  hold  the  cotton,  the  point  ot  one 
ot  the  hooks  being  blunt,  and  the  point  of 
the  other  bent  from  its  proper  position. 
These  hooks  were  applied  to  the  bale  by 
another  employe  in  another  part  of  the 
ship,  who  testified  that  although  "the 
books  had  brought  down  three  or  four 
bales  that  afternoon,  and  they  came  down 
all  right, "he "saw  there  was  danger  In 
one  ot  the  hooks, "  and  that  it  was  blunt 
enough  to  make  him  think  the  bale  was 
going  to  slip.  According  to  some  of  the 
testimony  this  was  the  first  bale  that 
came  down,  and  the  hooks  had  not  been 
used  before.  It  was  also  shown  that  the 
plaintiff  did  notkuow  of  the  defective  con- 
dition of  tbehooks,and  bad  Doopportuni- 
ty  to  look  at  them  when  used  on  this  oc- 
casion, and  that  it  was  not  a  part  of  his 


business  to  Inspect  them.  Nor  was  this 
the  business  ot  the  employe  who  applied 
them  to  the  cotton,  so  far  as  appears 
from  the  evidence.  According  to  the  latter's 
testimony,  "  that  was  attended  to  by  oth- 
er people.  When  the  hooks  are  given  to 
us  to  work  with,  we  must  go  ahead, 
whether  they  are  all  right  or  not. "  The 
plaintllf  was  permanently  injured;  big  leg, 
broken  in  two  places  between  the  knee 
and  hip,  being  crushed  between  the  fulling 
bale  and  the  edge  of  a  wooden  cask,  and 
thereby  shortened  and  made  crooked.  He 
was  laid  up  in  bed  and  confined  to  bis 
house  for  several  months.  His  injuries 
impaired  his  efllciency,  and  rendered  him 
unable  to  lift  heavy  weights,  and  his  gener- 
al health  was  greatly  impaired.  Tbe  Jury 
found  in  favor  of  the  plalntilf  a  verdict 
tor  $1,000.  Tbe  court  overruled  a  motion 
tor  a  new  trial  by  the  defendant  based  up- 
on the  grounds  (1,  2)  that  the  verdict 
was  contrary  to  law  and  the  evidence,  and 
excessive  in  amount;  and  (3,  4,  6)  that 
the  court  erred  in  certain  charges  to  the 
Jury,  hereafter  set  out. 

1.  The  verdict  is  not  contrat7  to  law 
and  the  evidence,  finder  the  charge  ol 
the  court,  the  Jury  were  not  allowed  to  re- 
turn a  verdict  for  the  plaintiff  unlesa  tbey 
should  find  from  tbe  evidence  tbatbe  waa 
Injured  because  of  the  n^ligenoe  of  the 
detendant,  or  Its  employes  whose  doty  it 
was  to  look  after  the  hooks,  in  failing  to 
provide  and  maintain,  so  far  as  reasona- 
ble precautions,  prudence,  and  investiga- 
tion might  go,  implements  reasonably 
good  and  safe  for  the  performance  of  its 
work;  that  he  was  without  fault  bluiaeU; 
and  that  the  injury  was  not  caused  by  the 
carelessness  ot  a  co-employe  in  and  about 
the  same  line  ot  business  with  the  plaln- 
titt. The  verdict,  therefore,  amounted  to 
a  finding  that  these  facts  were  established. 
This  finding  is  supported  by  evidence,  un- 
contradicted by  any  evidence  on  tbe  part 
ot  the  defendant,  and  is  approved  by  the 
Judge  wlio  tried  the  case.  These  facta  be- 
ing established,  the  defendant's  liability 
under  the  law  stood  established.  Nor 
was  the  detendant  relieved  from  liability, 
as  was  contended  by  counsel,  by  the  fact 
that  these  hooks,  while  in  this  defective 
condition,  might  have  been  or  had  been 
used  without  injury.  "The  tact  tbat  a 
servant  may,  by  care  and  caution,  so 
operate  a  detective  and  dangerous  ma- 
chine as  not  to  produce  injury  to  bis  f^- 
low-servants  does  not  exempt  the  master 
from  his  liability  tor  an  omission  to  exor- 
cise reasonable  care  and  prudence  in  f  of- 
nlshlng  safe  and  suitable  appiiancea. " 
Shear.  &  R.  Neg.  S  IM.  Nor  was  the  ver- 
dict excessive  in  amount.  Theevidence  es- 
tablishes the  painful,  permanent,  and  dis- 
abling character  ot  the  Injuries  sostained 
by  the  plaintiff,  who  was  a  young  man  'M 
years  of  age,  with  a  reasonable  expecta- 
tion of  maD.y  years  ot  life  before  him. 

2.  The  third,  fourth,  and  fifth  gnronnds 
of  tbe  motion,  which  may  l>e  considered 
together,  complain  of  certain  instrnetiona 
of  tbe  courtasto  the  OBUAof  proof.  These 
Instructions  were,  in  substance,  that  if  the 
plaintiff  should  show  that  the  implements 
employed  by  the  detendant  or  furnished  to 
its  employes  were  not  fit  implements,  bat 
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were  In  a  defectlrA  and  Improper  condi- 
tion, and  the  defect  nras  sacb  aHto  Indi- 
cate tbat  tbe  defendant  should  have  known, 
or  did  know,  of  its  existence,  the  presump- 
tion wonld  be  thai;  the  defendant  knew, 
and  the  burden  wonld  be  cant  upon  it  to 
show  that  it  did  not  kno^v.    It  is  tme 
that  the  instructions  complained  of  in  the 
third  and  fourth  grounds,  standing  alone, 
«eem  to  cast  this  burden  upon  the  defend- 
ant, it  the  condition  of  the  implements  Is 
merely  shown  to  have  been  unfit  and  im- 
proper; bnttheseinstructlunBarequallfled 
by  the  Instruction  complained  of  in  the 
fifth  ground,  which  follows,  and  by  which 
the  plaintiff,  in  addition,  required  to  show 
that  this   unfit  and  Improper  condition 
waa  SQch  as  to  indicate  that  the  master 
sboald  have  known,  or  did  know,  of  it. 
The  language  is :  "From  the  mere  happen- 
ing of  an  injury  to  the  servant  from  de- 
fective appliances,  there  is  no  presumption 
that  the  master  is  at  fault;  the  servant 
must  go  further,  and  show  negligence  on 
the  part  of  the  master,  unless  the  defect  in 
the  appliances  was  such  as  to  Indicate 
tbat  the  master  should  have  known,  or 
did  know,  of  its  existence. "    Klsewbere  in 
the  charge  the  Jury  were  given  to  under- 
stand that  the  defective  condition  might 
be  so  recent  that  the  defendant  could  not 
be  presumed  to  know  of  It,  and  that  the 
defendant,  in  that  event,  wonld  not  be  re- 
sponsible;  the    court  saying:    "If  these 
hooks  were  In  an  improper  condition,  and 
had  become  in  an  Improper  condition  so 
recently  that  the  Ocean  Steam-Ship  Com- 
pany conld  not  be  presumed  to  know  of  it, 
then  the  Ocean  Steam-Ship  Company  wonld 
not    be  responsible."     Taking   these  in- 
structions  together,    and   in    connection 
with  the  entire  charge,  and  the  evidence 
upon    which   they   were    predicated,  the 
charge  on  this  subject  was  quite  as  favor- 
able as  the  defendant  was  entitled  to  ask. 
It  is  a  wdl-established  proposition  tbat, 
If  the  defect  was  one  which  the  master 
should  have  known,  be  will  be  presumed 
to  have    known  It.     If  he  should  have 
known,  he  was  negligent  in  not  knowing; 
and  negligent  ignorance  is  equivalent  to 
knowledge.    Schmidt  v.  Block,  76  Ua.  823, 
and    authorities  cited  Infra.     When  the 
plaintiff  has  shown  that  the  master  ought 
to  bave  known,  the  law  does  not  pat  up- 
on bim  the  additional  burden  of  proving 
tbat  the  master  knew  what  It  was  his 
duty  to  know.    On  this  subject,  counsel 
for  the  plaintiff  In  error  cited  thecasn  of  Mc- 
Millan v.  Railroad  Co.,  20  Barb.  450;  but 
as   to  that  case,  and  others  In  the  same 
line,  it  Is  said,  (2  Thomp.  Neg.  994,  note:) 
"Some  courtsbave  held  that  actual  notice 
is  necessary.  Ignoring  the  fact  that  negli- 
gfnt  ignorance  is.  for  this  purpose,  equiva- 
lent to  notice.    •    •    •    Bat  the  rule  aa 
tbufl  Htated  is  so  obviously  unsound  as 
not  to  require  discussion.    Moreover,  the 
blffbest  court  in  the  state  where  these  rul- 
ingB  occur  has  held  otherwise."    "Igno- 
rance on  the  paii:  of  the  employer  will  be 
neffUacence  in  a  case  in  which  any  proper 
inquiry  would  have  obtained   the  neces- 
sary information,  and  where  the  duty  to 
inqnire  was  plainly  imperative."    Id.  996. 
It  iB  also  clear  tbat  the  defect  might  of  It- 
self Indicate  that  the  master  should  have 


known  of  It.  Its  patent  and  obvious 
character,  and  the  apparent  age  of  the  de- 
fect, may  Indicate  this.  The  master,  being 
under  the  duty  not  only  to  furnish  safe 
and  suitable  implements  to  his  employes, 
but  to  keep  them  in  that  condition,  is 
bound  to  know  the  condition  of  his  prop- 
erty so  far  as  proper  inspection  will  ena- 
ble him  to  know  it;  and  whereit  is  proven 
that  there  was  a  defect,  and  that  defect 
was  obvious,  and  on  Its  face  showed  that 
It  bad  existed  long  enough  before  the  in- 
jury to  bave  been  discovered  by  the  master 
in  the  exercise  of  ordinary  diligence,  it  is 
at  once  apparent  tbat.  If  the  master  did 
notknow  of  It,  he  might  have  known,  and 
that  be  failed  in  his  duty  to  inspect  and 
know.  For  this  reason  tbeNelms  Case, 
88  Oa.  71,  9  S.  E.  Rep.  1048,  upon  whlcb 
much  stress  was  laid  by  counsel  for  the 
plaintiff  in  error,  is  distinguishable  from 
this  case.  That  case  was  cited  to  show 
that  no  presumption  arises  against  the 
master  from  the  mere  fact  that  the  imple- 
ment which  caused  the  injury  was  detective. 
That  proposition  Is  true,  and  au  the  court 
charged  in  tbiscase;  but  in  the  Nelms  Case 
the  defect,  which  was  disclosed  by  the 
sudden  and  unlooked  for  breaking  of  a 
hammer,  was  latent,  and  could  not  have 
been  ascertained  by  the  exercise  of  ordi- 
nary care.  Here  no  latent  defect  was  in- 
volved. The  defect.  It  there  was  one,  was 
patent,  and  not  only  was  discoverable  by 
the  exercise  of  ordinary  care,  but  could 
not  have  escaped  the  observation  of  a 
merely  casual  looker-on;  and  such  was 
the  case  before  the  Implement  was  used  at 
all  on  this  occasion.  The  plaintiff  in  er- 
ror, it  is  true,  contended  that  the  condi- 
tion of  the  implement  was  not  defective, 
but  did  not  contend  that  the  condition, 
whatever'it  was,  whether  detective  or  not 
defective,  was  not  perfectly  obvious.  The 
defect  was  obvious  to  the  eye,  if  not  to 
the  mind,  of  the  master.  Once  prove  the 
contested  tact  which  the  court  required 
the  plaintiff  to  show,  that  the  condition 
was  detective.  It  could  not  be  denied  that 
it  was  patent.  There  was  nothing  latent 
about  the  bluntness  of  the  one  hook,  or 
the  bent  condition  of  the  other.  Nor  was 
this  defective  condition  suddenly  brought 
about.  It  was  shown,  and  was  in  the 
very  nature  of  things  apparent,  that  the 
bluntness  came  about  by  gradual  wear, 
and  should  have  been  anticipated  and 
guarded  against  by  the  master,  and  must 
have  been  seen  if  the  implements  had  been 
looked  at  within  any  reasonable  time  be- 
fore the  Injury.  Theremainlngauthorlties 
cited  on  this  subject  for  the  plaintiff  in  er- 
ror ar6  also  distinguishabie  from  the  case 
at  bar.  In  Humphreys  v.  Railroad  Co., 
(W.  Va.)  10  S.  E.  Rep.  39,  the  court  says 
it  did  not  appear  that  the  defect  was  such 
as  inspection  would  bave  detected ;  and, 
besides,  the  plaintiff  knew  of  It,  and  was 
the  only  one  that  knew,  so  far  as  appeared 
from  the  evidence.  In  Railroad  Co.  v. 
Thomas,  42  Ala.  672,  the  court  says:  "It 
might  be  tbat  in  the  use  of  the  engine  the 
unsafeness  had  never  been  developed. "  In 
Railroad  Co.  v.  Troesch.  68  III.  546,  it  did 
not  appear  that  the  engine  was  obviously 
uusale  or  defective;  indeed,  cbe  court  held 
tbat  the  plaintiff  failed  to  prove  tbat  there 
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was  a  defect  which  could  have  been  known 
by  the  exercim  of  ditlsence.  Besideu,  that 
case,  as  far  as  It  goes,  is  In  accord  with 
the  charge  complained  of  In  the  present 
case;  for  It  holds,  In  effect,  that,  in  order 
to  charge  the  master  with  notice  of  the 
defect,  it  Is  enough  to  show  that  in  the  ex> 
ercise  of  diligence  he  ooght  to  have  known 
uf  It.  And  It  is  not  held,  either  In  that 
case  or  the  others  cited,  that  the  defect 
may  not  of  Itself  be  sufficient  toshow  that 
the  master  ought  to  have  known,  and 
thus  raise  the  presumption  that  he  did 
know. 

Of  the  abundant  aothority  which  could 
be  cited  to  sustain  what  has  here  been 
said,  the  following  will  sofflce:  In  Shear- 
man and  Redfleld  on  Negligence,  J  223,  it  Is 
said:  "It  Js  enough  to  prove  that  the 
materials  were  defective  in  such  respect 
that.  If  a  proper  inspection  bad  been  main- 
tained, the  defects  would  probably  have 
been  ascertained  In  time  to  have  prevented 
the  injury. "  See,  also.  Id.  S  194.  In  Wood 
on  Master  and  Servant,  S  346,  it  is  said : 
"The  fact  that  the  defect  might  have  been 
ascertained  by  proper  examination  and 
care  on  the  master's  part  is  sufficient  evi- 
dence of  negligence  to  chargebim  with  lia- 
bility. "  See,  also.  Id.  S§  348, 368.  In  Wedg- 
wood ▼.  Ballroad  Co.,  44  Wis.  44,  It  was 
bdd  that,  the  defect  being  an  obvious  one, 
the  refusal  of  the  court  to  charge  that 
knowledge  of  the  defect  by  the  master 
must  be  proven  was  not  error.  It  was 
said  that.  If  the  defect  "was  of  such  a 
character  that  the  defendant  by  the  exer- 
cise of  ordinary  care  could  have  discovered 
and  repaired  it,  it  was  liable  for  an  injury 
sustained  by  an  employe  in  consequence  of 
snch  defect."  In  a  recent  Mastiachusetts 
case  (Grifnn  r.  Railroad  Co.,  10  N.  £.  Rep. 
166)  the  court  held  that  the  spreading  of 
a  coupling  link  which  injured  an  employe 
was  prima  ikcie  evidence  of  negligence, 
and  cast  upon  the  master  the  burden  of 
explanation.  Itwassaid:  "If  thellnk was 
not  sound  and  suitable  for  use,  the  fact  of 
its  being  used  In  that  condition  properly 
calls  for  explanation  from  the  defendant; 
and  if,  under  such  circumstances,  the  de- 
fendant fails  to  put  in  any  evidence,  some 
inference  against  it  may  be  drawn  thnr^ 
from.  The  fact  may  be  susceptible  of  an 
explanation  sufficient  to  exonerate  the 
defendant,  but  In  the  absence  of  such  ex- 
planation we  think  the  Jury  might  proper- 
ly infer  negligence  on  the  part  of  the  de- 
fendant. "  We  cite  this  last  case,  not  that 
we  fully  approve  it,  but  to  show  how  far 
one  of  the  ablest  courts  in  the  Union  has 
gone  upon  the  subject.  See,  also,  Cowles 
V.  Railroad,  84  N.  C.80B,dIstiuguiBhedfrom 
ease  of  latent  defect  in  Hudson  v.  Railroad 
Co.,  (by  thesame  court,)  10  S.  E.  Rep.  675; 
also  Smith  v.  Railroad  Co.,  18  Fed.  Rep.  804. 

It  being  shown,  therefore,  by  the  plain- 
tiff In  this  case,  that  he  did  not  know  of 
the  defective  condition  of  these  imple- 
ments, and  that  it  was  not  his  duty  to  in- 
spect and  apply  them,  but  that  his  em- 
ployment confined  him  to  the  lower  hold 
of  the  ship,  where  he  did  not,  and  could 
not,  see  them ;  and  it  being  further  shown 
that  the  defendant,  whose  duty  it  was  to 
provide  safe  and  suitable  implements,  on 
the  contrary  provided  and  employed  im- 


plements wbtch  at  and  before  the  time  of 
the  injury  were  obviously  unsafe  and  nn- 
flt,  and  on  their  face  showed  that  they 
had  been  so  long  enough  for  their  unsafe 
condition  to  have  been  discovered  by  the 
master  In  the  exercise  of  ordinary  diligence, 
— ^it  is  not  too  much  to  assume  that  the 
defendant  ought  to  have  known  of  this 
condition ;  and  tt  Is  asking  little  enongb 
to  require  It  to  show  that  it  did  not  know, 
or  offer  some  excuse  for  not  knowing. 
Thin  defense, if  It  existed,  vonld  easily  have 
been  made.  The  proof  must  have  lain 
within  the  defendant's  reach.  The  books 
were  in  its  possession,  presumably  so,  at 
least;  and.  If  the  plaintiff's  evidence  as  to 
the  condition  of  the  hooks  was  nntrae. 
the  defendant  could  easily  have  disproved 
It.  But  It  did  not  even  attem  pt  to  do  this. 
It  neither  denied  nor  explained.  It  intro- 
duced no  evidence.  The  most  that  is  com- 
plained of  as  to  this  charge  is  that  it  did 
not  require  the  plaintllT  to  prove  enough. 
It  is  certain,  however,  from  the  evidence, 
that  whatever  was  charged  he  did  prove 
enough.  So,  upon  the  whole,  the  verdict 
should  stand.    Judgment  afHrmed. 


WiLUAUS  V.  Wbeaton. 
{Swpreme  Court  ttf  QeortjUk    "Svt.  9S,  1880.) 

E<)UITT — VlXLDltta — MUTTFARIOTTBNKSS. 

The  plaintifl,  heic^  administrator  of  his 
wife  and  oo-heir  with  her  son,  and  olaimlng  in- 
dependently of  these  relattons  a  snperi«jr  eqai^ 
in  the  land  to  which  one  of  the  defendaats  holds 
absolute  title  as  seoarilgr  Ux  an  advance  made  at 
the  wife's  instance  In  payment  of  the  purchase 
monev,  the  other  def««naant  being  the  plaintiff's 
co-heir,  the  action  Is  not  mnltlfarions  because  the 

Slalntlil  seeks,  not  only  to  redeem  the  land  and 
Ivest  the  wile's  oredltor  of  title,  but  at  (he  same 
time  to  oonclade  his  oo-heir  by  having  his  own 
individual  claim  as  the  real  owner  reoogniied 
and  adjadicated,  and  a  oonveyanee  decreed  di- 
rectly to  him  from  the  wife's  creditor,  in«t«u^  of 
10  the  wife's  administrator  or  heirs. 
(SyUohiM  hy  the  Count.) 

Error  from  superior  conrt,  Chatham 
county;  Faluoant,  Judge. 

T.  S.  Morg&o,  Jr.,  for  plaintiff  in  error. 
J.  R.  S»uatjr,  for  defendant  in  error. 

Blecklbt,  C.  J.  Wheaton  demurred  on 
the  ground  that  the  petition  Is  multi- 
farious. The  trial  conrt  sustained  the  de- 
murrer. The  action  was  brought  against 
Wheaton  and  Fields  by  Williams;  WUI- 
lums  suing  In  three  capacities,  to-wit.  In 
his  own  right,  as  heir  at  law  of  his  wife, 
and  as  her  administrator.  Fields  Is  the 
co-heir  of  Williams,  being  the  son  of  Mrs. 
Williams  by  a  former  husband.  The  the- 
ory of  the  petition  is  that,  as  between 
Mrs.  Williams  and  Wheaton,  the  estate  of 
Mrs.  Williams  is  entitled  to  a  conveyance 
of  a  certain  city  lot  which  Wheaton  holds 
as  security  for  an  advance  made  by  him  in 
payment  of  a  part  of  the  purchase  money, 
this  advance  having  been  made  at  the  in- 
stance of  Mrs.  Williams  In  her  life-time, 
and  she  havingcaused  title  to  beconveyed 
to  Wheaton  as  security  for  the  aarae, 
though  the  deed  Is  absolnte  upon  Its  face. 
The  plaintiff  now  proposes  to  sntlsfy 
Wheaton  by  reimbursing  him  for  this  ad- 
vance.   But  this  theory  Is  qualified  by  an- 
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other,  wblvta  atfects  the  plaintiB  as  an  in- 
divldaal.  on  the  one  part,  and  both  de- 
fendants on  the  other;  thlB  being  that 
Wbeaton  holds  the  title  In  equity  and  jus- 
tice, not  for  the  estate  of  Mrs.  Williams, 
bat  for  Williams  himself,  and  consequent- 
ly that  a  conveyance  by  Wbeaton  to  the 
estate  or  the  heirs  of  Mrs.  Williams  wonld 
not  accomplish  the  resnlt  which  all  the 
eqaitles  Involved  In  the  matter  require. 
The  plaintiff  sets  up  that  he  himself  was 
the  original  purchaser  of  the  land ;  that  he 
took  possession,  made  improvements,  and 
paid  part  of  the  pnrcbase  money ;  that  he 
supplied  his  wife  with  money  to  pay  for  it, 
and  she  failed  to  apply  the  money,  but 
made  a  contract  with  his  yendor  in  her 
own  name,  and  by  the  use  of  that  con- 
tract  procnred  wbeaton  to  advance 
money  and  take  title  from  the  plaintiff's 
vendor  as  security.  Notice  to  Wbeaton 
of  the  plaintiff's  equity  In  the  land  is  not 
chamed.  but  this  would  seem  to  make  no 
difference:  for  if  Mrs.  Williams,  while  act- 
ing as  the  agent  of  her  husband,  abused 
her  agency  by  causing  title  to  be  con- 
veyed to  Wheaton,  Wbeaton  holds  in 
trust  for  the  husband,  and  not  for  the 
wife,  whether  he  was  aware  of  the  bus- 
band's  equity  or  not.  And  it  makes  no 
diOerence  to  him  that  his  true  trust  rela- 
tion comes  to  light  after  the  death  of  Mrs. 
Williams,  provided  be  1h  not  injured 
thereby.  Williams,  tlie  plaintiff,  offers  to 
pay  him  in  full,  and  thus  protect  him 
against  any  and  all  Injury.  It  can  make 
no  difference  to  him  whether  he  executes 
the  conveyance  to  Williams  individually, 
or  to  Williams  and  Fields  jointly,  as  the 
heirs  at  law  of  Mrs.  Williams.  He  may 
safely  do  this  upon  a  decree  in  the  present 
action,  for  Fields  will  be  bound  by  the  de- 
cree, as  will  also  the  creditors  of  Mrs. 
Williams,  If  she  has  any,  Inasmnch  as  her 
administrator  (Williams)  Is  before  the 
coart;  and  It  makes  no  difference  whether 
ho  is  there  as  plaintiff  or  defendant,  or 
whether  at  bis  own  suit,  or  at  the  suit  of 
another.  He  Is  competent  to  represent 
creditors,  both  in  gaining  and  losing  as- 
sets by  litigation  with  third  persons,  un- 
lesH  be  commits  some  fraud  in  which  those 
who  litigate  with  him  participate,  ka- 
sumlug  this  to  be  an  honest  action,  and 
Williams  to  have  the  rights  in  the  land 
which  he  alleges,  (and  this  must  be  estab- 
lished by  proof,)Hhere  will  be  no  danger 
to  Wheaton  In  complying  with  such  de- 
cree as  may  be  rendered. 

It  is  manifest  that,  under  the  state  of 
facts  which  the  plaintiff  alleges.  It  would 
be  unsafe  for  him  to  appear  merely  as  the 
administrator  of  his  deceased  wlfein  asuit 
to  compel  Wheaton  to  convey,  because 
that  would  commit  him  to  a  false  theory 
of  bis  case.  Were  he  to  allege  such  facts 
only  as  appertain  to  the  relation  between 
Wheaton  and  Mrs.  Williams,  not  disclos- 
ing those  which  affect  the  relation  of  him- 
self and  Mrs.  Williams  respectiug  this 
property,  be  would  probably  be  estopped 
bereafter  from  asserting  his  individual 
claim  in  a  contest  with  his  co-heir.  Cer- 
tainly It  would  involve  two  suits  instead 
of  cme  to  bring  the  titie,  which  is  now  in 
Wbeaton,  to  Its  nllSmate  resting  place  In 
the  plaintiff  as  an  Individual.    The  whole 


matter  can  be  accomplished  by  one  suit; 
and,  as  the  costs  will  be  discretionary 
with  the  court,  tbe  expense.  If  any,  will  be 
us  light  to  Wheaton  as  it  would  be  if  there 
were  no  controversy  or  ground  for  con- 
troversy between  Williams  and  Fields.  In 
tact,  upon  the  allegations  in  the  petition, 
(and  they  are  admitted  by  the  demurrer,) 
Wheaton  Is  in  the  position  of  a  merestake- 
holder,  and  might  call  upon  Williams  and 
fields  to  Interplead,  were  he  disposed  to 
do  so.  Perhaps  It  would  be  more  accurate 
to  say  that  this  would  be  bis  position 
after  accepting  the  money  tendered  him, 
and  before  making  a  couvcyance,  or  being 
decreed  to  make  it.  We  think  the  court 
erred  in  sustaining  the  demurrer.  Jad|^ 
ment  reversed. 


HiLi.  et  al.  T.  Westebn  &  A.  R.  Co. 

Samb  y.  Oatb  Citt  Nat.  Bank. 

(Supreme  Court  cf  Oeorgia.    Deo.  1, 1890.) 

Bxvxs— iMBOLVXircT — PBarsBBircis— Acnoxs  bt 
Rbosivsbs  —  AasioHiouiT  —  Biaan  of  As- 
sioxus. 

1.  BecUon  4438  of  the  Code  (Act  188S)  U  m 
apeoial  statute  of  the  state  of  Oeorgia  with  refer- 
ence to  banks,  intended  to  prohibit  preferences 
by  a  bank  insolvent  at  the  time  or  in  contempla- 
tion of  insolvency,  which  preferences  might  be 
legal  in  the  case  of  other  insolvent  debtors  under 
tbe  act  of  1818. 

(a)  In  order  for  the  receivers  to  maintain  these 
suits,  it  was  not  necessary,  as  a  condition  prece- 
dent, that  the  president  directors,  or  other  offloers 
consenting  to  snoh  fraudulent  transfers  of  effects, 
etc.,  should  first  be  prosecuted. 

2.  When  an  Insolvent  bank  executed  an  as- 
signment of  "all  and  every  of  its  property  and 
effects,  rights,  and  credits  of  each  and  every  kind 
and  character  whatsoever.  In  as  full  and  com- 
plete a  manner  as  the  same  are  now  owned,  held, 
and  possessed  by  it, "  and  tbe  assignees  accept 
tbe  trust,  the  title  of  tne  proper^  passes  to  the 
assignees,  and  the  right  to  sue  for  and  recover 
all  rights,  credits,  etc 

8.  When,  upon  the  prayer  of  a  creditors'  bill, 
receivers  of  the  court  are  appointed  to  receive, 
take,  and  hold  all  the  property  and  effects  con- 
veyed to  said  assignees  by  said  deed  of  assign- 
ment, said  receivers  acquire  all  the  rights  of 
said  assignees.  If,  prior  to  said  assignment,  the 
said  bank,  being  insolvent,  or  in  oontemplation 
of  insolvency,  has  made  any  transfer  of  Its  effects 
in  violati<ni  of  section  442t,  said  tnutsfer  is  frand- 
nlent  and  void,  except  as  to  bona /Ids  pnrchasers 
without  notice;  and  tne  effects  so  ftandnlently 
transferred  become  a  trust  fond  in  the  hands  of 
the  transferees,  which  may  be  recovered  by  the 
receivers  upon  proper  aotlon  brought,  It  being 
within  tbe  power  of  a  court  of  equity  to  author- 
ise and  direct  such  proceedings. 

(a)  A  depositor  or  other  Z)ona./tde  creditor  n^o 
draws  his  check  on  such  iMuik,  or  receives  effeota 
therefrom,  without  notice  of  or  reason  to  sospeot 
its  insolvent  condition,  will  he  considered  a  bono 
flde  purchaser  under  this  act 

(b)  Onder  the  general  term  "effects, "  the  trans- 
fer of  money,  promissory  notes,  or  other  securities 
will  be  included. 

4.  The  receivers  were  legally  appointed,  and, 
under  the  order  of  Judge  Hood,  were  fully  and 

■operly    authorized  to  instltnto  and  "'»'''t%ln 

lese  suits. 

6.  Both  of  these  causes  are  to  be  triad  and 
controlled  under  the  aot  of  18SS,  (Code,  {  4480,) 
supra,  and  we  think  there  is  enough  evidence  in 
each  case  aa  to  the  insolvency  of  the  bank,  and 
as  to  notice  thereof  on  the  part  of  the  defendants 
at  the  time  of  the  alleged  transfer  of  its  effects 
to  them,  to  carry  the  cases  to  the  jury,  to  be  by 
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them/paased  upon  under  the  inatraotloiiB  of  the 
coart  In  panuance  of  this  decision. 
{SyUabut  2>v  SWUgant,  J.) 

Error  from  superior  court,  Fulton  coan- 
^ ;  M.  J.  Clakke,  Judge. 

Tbe  tolIowlnK  la  the  substance  of  the 
official  report  in  Hill  and  Thomson,  re- 
ceivers, against  tbe  Gate  City  National 
Bank: 

PlaintlRs,  as  receivers  of  tbe  Cttizens' 
Bank  of  Georgia,  brought  suit  against  tbe 
Gate  City  National  Bank  for  the  recovery 
of  $17,803.79.  It  was  alleged  in  the  decla- 
ration tb^t  on  April  13, 1881,  the  Cltlsens' 
Bank  wan  insolvent,  having  numerous 
stockholders  and  creditors,  one  of  its 
creditors  being  the  defendant.  On  that 
day,  and  after  its  Insolvency,  it  transferred 
to  defendant  $7,958.79,  and  three  notes 
amounting  to  $9,345,  which  notes  and 
money  were  of  Its  effects.  This  transfer 
was  not  for  tbe  benefit  of  all  Its  creditors 
and  stockholders,  was  not  tor  a  valuable 
consideration,  and  defendant  at  the  time 
knew  of  the  insolvent  condition  of  tbe 
bank.  The  declaration  also  set  forth  the 
authority  by  which  plaintiffs  claimed  the 
right  to  maintain  the  suit.  Upon  the 
trial,  plaintiffs  introduced  the  deed  of  as- 
signment, which  -was  made  on  April  13, 
18N1.  Tbe  assignees  named  in  It  were  L.  J. 
Hill  and  W.  S.  Thomson.  Briefly  stated. 
It  assigned  to  Hill  and  Thomson,  for  the 
benefit  of  each  and  all  of  its  creditors, 
"all  and  every  of  Its  property  and  et- 
(ects,  rights,  and  credits,  of  each  and 
every  kind  and  character  whatsoever,  in 
as  full  and  complete  a  manner  as  the  same 
are  now  owned,  held,  or  possessed  by  it, 
and  as  fully  as  if  each  and  every  one  was 
specially  named  and  described  herein."  It 
directed  that  the  assignees  should  convert 
ail  of  "said  effects  and  property,  rights, 
and  credits  of  every  kind  and  character" 
Into  cash  as  soon  as  tbe  same  could  be 
done  consistent  with  its  interest,  and  to 
pay  its  debt  pro  rat»  as  ra,8t  as  the  same 
could  be  done.  Thomson  and  Hill  ac- 
cepted this  trust  on  the  same  day.  Plain- 
tiffs also  introduced  a  copy  of  the  bill  un- 
der ■which  they  were  appointed  receivers. 
This  bill  was  brougbt  by  the  governor  of 
Georgia,  in  behalf  of  tbe  state,  against  the 
bank  and  against  Hill  and  Thomson,  as 
its  assignees.  It  alleged  that  the  bank 
-was  a  state  depository ;  that  on  the  13th 
of  April  it  refused  to  pay  a  check  of  the 
state  treasurer,  closed  its  doors,  and  bad 
made  an  asBlgninent  of  all  Its  property  to 
Hill  and  Thomson.  It  prayed  that  the 
assignees  be  restrained  from  paying  any 
debts  due  by  tbe  bank  until  the  indebted- 
ness of  the  state  was  first  paid  oil  and  dis- 
charged. It  also  prayed  for  the  appoint- 
ment of  a  receiver.  On  April  25. 1881,  the 
Honorable  Oeoroe  Hillyer,  then  Judge 
of  the  superior  courts  of  tbe  Atlanta  cir- 
cuit, upon  the  bearing  bad,-ordered  that 
Hill  and  Thomson  be  appointed  receivers 
to  "take  and  hold  all  the  property  and 
effects  conveyed  to  them  by  a  deed  of  as- 
signment of  the  Citizens'  Bank  oT  Georgia, 
•  •  •  and  that  they  convert  such  prop- 
erty into  cash  as  therein  provided  as  rap- 
idly as  the  same  can  be  done  without  un- 
necessary sacrifice  of  tbe  assets. "    The  de- 


fendant was  also  enjoined  from  paying 
out  any  money  nntil  tbe  farther  order  of 
the  court.  PlalntlttB  also  Introdoced  a 
copy  of  an  order  passed  by  tbe  Judge  of 
the  Putaula  circuit,  granting  their  peti- 
tion for  leave  to  sue  tbe  Gate  City  Nation- 
al Bank  and  tbe  Western  &  Atlantic  Rail- 
road Company  for  the  recovery  of  any 
money  paid  or  assets  transferred  to  them, 
or  either  of  them,  by  the  Citizens'  Bank  or 
any  of  its  officers  after  tbe  insolvency  of 
said  bank  became  known  to  Its  officers, 
on  the  IStb  of  April,  1881. 

The  oral  evidence  tended  to  show  the 
following:  At  the  time  tbe  petition  above 
mentioned  to  tbe  Judge  of  tbe  Pataula  cir- 
cuit and  the  order  based  thereupon  was 
presented  to  the  Judge  to  be  signed,  nei- 
ther the  original  bill  nor  any  of  tbe  plead- 
ings In  that  case  were  shown  him,  nor  did 
be  see  any  record  ur  any  orders,  or  any- 
thing of  that  kind ;  but  a  statement  was 
made  to  him  by  counsel  as  representatives 
of  the  receiver.  No  notice  was  g:lven  to 
anybody  about  the  application  for  the 
order.  Tbe  Citizens'  Bank  was  inaulvent 
on  April  18,  1881,  when  the  asaisnment 
was  made.  About  half  past  8  in  the 
morning  of  that  day,  the  cashier  sent  a 
telegram  to  a  bank  in  Savannah,  direct- 
ing it  to  pay  to  another  bank  there  what- 
ever credit  balance  the  Cltiiens'  Bank  had 
with  it,  for  the  credit  of  tbe  Gate  City  Na- 
tional Bank.  That  telegram  was  proba- 
bly received  by  the  bank  to  which  It  was 
addressed  at  about  halt  past  10,  and  was 
certainly  received  between  10  a.  ic.  and  1 
p.  M.  By  authority  of  this  telegram,  there 
was  paid  over  to  the  credit  of  tbe  Gate 
City  National  Bank,  during  bank  boors 
on  that  day,  $7,958.79.  The  Citizens'  Bank 
opened  Its  doors  that  morning  at  9 
o'clock,  and  the  deed  of  assigrnment  was 
drawn  and  signed  between  that  time  and 
11  o'clock,  it  being  signed  at  about  10  or 
11.  Tbe  caebier  of  tbe  Cltisens'  Bank  bad 
bad  no  Interview  with  Mr.  Hill,  the  presi- 
dent of  the  Gate  City  National  Bank,  or 
any  other  officer,  as  to  tbe  funds  In  Sa- 
vannah, previoaa  to  tbe  sending  of  this 
telegram,  nor  was  there  any  understand- 
ing as  to  its  transfer.  The  eendlnK  of  the 
telegram  was  suggested  to  tbe  cashier  by 
tbe  fact  that  the  Citizens'  Bank  owed  tbe 
money,  find  he  wanted  to  pay  it,  and 
knew  no  other  way  to  do  so.  Abont  9 
o'clock  the  cashier  left  a  message  with 
tbe  cashier  of  the  Gate  City  National,  ask- 
ing Hill  to  come  to  the  office  of  tbe  attor- 
ney of  the  Cltisens'  Bank.  He  did  not  re- 
member that  he  told  the  cashier  of  tbe 
Gate  City  what  be  wanted  with  Hill,  bat 
was  informed  that  be  was  not  then  in 
town,  but  would  be  in  on  an  early  train. 
At  about  half  past  9,  Hill  came  to  the 
office  of  the  attorney  and  met  the  cashier 
of  the  Citizens'  Bank  there,  and  at  that 
time  the  attorney  was  drawing  the  deed 
of  assignment.  When  Hill  cume  into  the 
room,  the  cashier  had  in  his  posseealon,  in 
an  envelope,  three  promissory  notes 
amounting  to  about  $9,000.  Tbene  notes 
were  tbe  property  of  the  Cicizens'  Bank, 
and  tbe  cashier  had  got  them  from  the 
bank  and  put  them  in  the  envelope  that 
morning.  He  did  not  remember  that  be 
made  any  exhibit  of  thia  package  whoi 
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be  Inquired  for  Hill  at  the  Gate  City  Bank. 
When  Hill  came  in,  he  handed  bim  this 
envelope  with  the  notes,  and  thinks  he 
then  told  him  about  the  transfer  of  tbe 
money  In  Savannah.  He  also  told  him 
that  tbe  Citlzcna'  Bank  was  compelled  to 
snepend;  that  he  wanted  him  to  take 
these  notes  as  part  payment  of  tbeamonnt 
due  to  his  bank  by  the  Citizens'  bank,  and 
wanted  him  to  act  as  one  of  the  asst^eee. 
Hill  received  the  package  and  carried  it 
off.  Before  this  occurred,  the  cashier,  who 
was  one  of  tlie  directors  of  the  bank,  hnd 
on  that  morning  seen  Its  president  and 
tbe  assiatant  cashier,  who  was  also  one 
of  Its  directors,  and  also  another  director, 
and  it  was  understood  between  them 
that  an  assignment  must  be  made.  The 
cashier  did  not  remember  that  he  had  giv- 
en any  information  to  any  of  thedirectors 
that  lie  was  going  to  send  the  telegram, 
bnt  may  have  spoken  to  the  presidoit  and 
assiHtant  cashier  about  It.  After  the  as- 
sip^iment  was  prepared,  the  directors 
named  above,  president,  and  two  other 
directors  met  and  directed  the  execution 
of  the  assignment.  Hill  afterwards  stat- 
ed that  he  had  received  the  money  trans- 
ferred to  his  bank.  The  notes  which  the 
cashier  turned  over  to  Hill  were  solvent 
notes.  At  tbe  time  the  assignment  was 
made,  the  cashier  of  the  bank  did  not  be- 
lieve It  was  insolvent.  It  had  assets,  at 
their  then  value,  to  pay  its  debts,  in  his 
opinion,  and  be  did  not  know  that  Hill 
had  any  knowledge  as  to  its  Insolvency. 
Up  to  the  very  morning  on  which  the  as- 
slKnment  was  made.  Hill  had  given  it 
credit  for  considerable  sums  of  money,  fre- 
quently without  security,  and,  so  far  as 
the  cashier  knew,  had  absolute  faith  in  its 
solvency.  The  question  of  the  solvency 
of  the  bank  was  not  discussed  when  these 
notes  were  transferred.  Tbe  transfer  was 
made  before  any  of  the  papers  connected 
wi'Ui  the  assignment  were  completed,  and, 
according  to  tbe  recollection  of  the  cash- 
ier, he  told  Hill  nothing  about  the  pro- 
posed assignment  until  he  had  delivered 
the  notes  in  question  to  him,  and  had  told 
him  about  the  money  being  sent,  though 
he  wfw  not  positive  as  to  the  order  of 
time  in  which  these  events  occurred ;  they 
w«:re  all  about  tbe  same  time  and  at  tbe 
same  place.  The  cnsbier  did  not  intend 
to  pay  to  Hill  anything  more  than  the  in- 
debtedness of  the  Citlsens'  Bank  to  the 
Gate  City  Bank,  bat  upon  this  trial  did 
not  remember  what  the  exact  amount  of 
that  indebtedness  was,  and  did  not  re- 
member wb  at  be  did  at  that  time  to  as- 
certain the  exact  amount  of  the  debt. 
There  was  no  further  consideration  fur 
the  transfer  except  tbe  debt  to  the  Oate 
City  Bank.  Fart  of  the  indebtedness  was 
New  York  excbange,  which  had  been 
bought  from  tbe  Citlsens' Bank ;  and  the 
cashier  did  not  know  that  it  bad  been  de- 
termined at  tbe  time  of  transfer  whether 
tbe  New  York  exchange  would  be  paid 
or  not,  but  he  did  not  believe  it  would  be 
paid,  beeanse  other  checks  had  been  re- 
fused the  day  before.  He  did  not  remem- 
ber whether  at  tbe  time  of  the  transfer 
there  was  any  settlement  of  the  debt— 
adjnsting  and  ascertaining  the  balances— 
or  not;  nor  did  he  think  he  got  a  receipt 


from  Hill.  Nearly  all  of  the  indebtedness 
of  the  bank  to  its  creditors  remains  nn- 
paid.  A  large  amount  of  assets  which  the 
bank  bad  at  the  time  of  the  assignment, 
and  which  were  supposed  to  be  of  value, 
there  was  great  loss  on  after  the  assign- 
ment, for  various  reasons,  by  no  fault  of 
any  officer  of  the  bank.  At  tbe  concln- 
sion  of  tbe  testimony,  defendant  moved  for 
a  nonsuit,  which  was  graiftel,  and  the 
plaintiffs  excepted. 

In  Hill  and  Thomson,  receivers,  against 
the  Western  ft  Atlantic  Railroad  Com- 
pany, tbe  additional  evidence  was  as  fol- 
lows: "The  bank  ceased  to  do  business 
on  April  18, 1881,  and  closed  its  doors  be- 
tween ten  and  eleven  o'clock  on  that  day. 
During  that  morning  the  teller  was  in  the 
bank,  paying  out  money  part  of  the  time, 
up  to  tbe  hour  named.  Deposits  were  not 
received  on  that  day,  but  about  all  tbe 
money  there  was  in  the  bank  was  paid 
out.  Thedefendantkept  an  account  with 
the  bank,  and  its  treasurer  was  one  Mor- 
rill, who  was  also  a  director  of  the  bank 
atthat  time,  and  had  been  connected  with 
it  for  several  y^ars  as  director,  and  for 
a  time  as  president  or  vice-president.  He 
was  In  Atlanta,  where  tbe  bank  was  lo- 
cated, on  tbe  day  of  the  bank's  failure, 
and  he  resided  in  Atlanta.  The  teller  was 
a  director  of  the  bank,  and  so  was  the 
cashier.  On  the  11th  day  of  April,  Morrill 
was  told  by  the  cashier  that  the  bank  was 
being  bard  pressed  by  its  creditors,  by  tbe 
state  particularly,  it  being  a  state  deposi- 
tory, and  that  be  was  afraid  it  would 
havetoclose.  Morrill  replied  thathedid  not 
think  so;  that  tbe  cashier  was  more  fright- 
ened than  hurt,  or  something  like  that. 
In  the  afternoon  of  the  12th  of  April,  Mor- 
rill came  by  the  bank  and  asked  the  cash- 
ier bow  he  was  getting  along,  and  the 
cashier  replied  that  they  were  still  alive, 
or  something  likn  that.  On  tbe  mnmlng 
of  tbe  18th  of  April,  between  eight  and 
half  past  eight  o'clock,  the  cashier  came 
by  Morrill's  house  and  told  him  tbe  bank 
would  have  to  suspend  that  day.  They 
talked  the  matter  over,  and  agreed  to  go 
to  an  attorney's  ofHce  and  have  him  draw 
a  deed  of  asslgrnment.  They  did  so,  and 
the  attorney  began  to  prepare  the  deed, 
the  cashier  staying  until  he  had  completed 
it,  and  Morrill  not  staying  so  long,  but 
going  away  to  his  office,  as  the  cashier 
presumed,  at  the  defendant's  depot,  from 
which  office  be  was  cttlled  to  come  to  tbe 
bank  to  a  meeting  of  tbe  board  of  directors 
for  tbe  purpose  of  making  an  assignment, 
and  the  assignment  wasmade.  Morrill  and 
the  cashier  got  to  tbe  attorney's  office 
about  half  past  eight,  or  a  little  later.  In 
the  morning,  and  nine  o'clock  was  the 
opening  hour  of  the  bank.  Morrill  was 
told  by  the  cashier,  on  the  11  tb  of  April, 
that  the  bank  was  very  hard  up  and  a 
good  deal  of  money  being  taken  away 
from  it,  partly  by  the  state;  and,  if  its 
creditors  continued  to  press  it  as  they 
were  doing,  he  did  not  see  how  it  could 
weather  tbe  storm.  Morrill  told  tbe  cash- 
ier that  tbe  next  day,  the  12th,  was  the 
pay-day  of  the  defendant,  bnt  that  he 
would  not  take  the  money  that  day,  and 
he  did  not  takelt  that  day.  On  the  raum- 
ing  of  the  13th,  at  the  attorney's  olflce, 
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MoriiU  asked  the  cashier  bow  roach  money 
the  bank  bad  that  morning:,  nnd  the  cash- 
ier told  him  as  near  as  he  knew,  and  Mor- 
rill said  he  would  go  and  have  a  check 
drawn  and  get  the  money  lor  his  pay-roll. 
One  Watson  was  the  clerk  of  Morrill  at 
that  time.  A  little  alter  nine  o'clock  In 
tbemomlngof  the  18th,  Watson  came  Into 
the  bunk  with  a  check  tor  $22,000  or  $24,- 
000,  signed  by  himself  for  the  treasurer  of 
defendant,  and  was  told  that  there  was 
not  enongh  cnrrency  in  the  bank  to  pay 
it.  Then  $18,624.28  was  counted  out  to 
falm  by  the  teller,  and  a  check  for  that 
amount,  signed  by  Watson  for  the  treas- 
urer, and  drawn  on  the  bank,  was  substi- 
tuted for  the  other  check.  The  teller  testi- 
fied, among  other  things,  that  be  did  not 
remember  exactly  how  be  got  the  figures 
in  the  amount  paid  to  Watson,  but  that 
Watson's  pay-roll  perhaps  called  for  an 
odd  amount  in  change.  He  did  not  re- 
member whether  there  was  the  same 
amount  of  change  called  for  in  the  check 
first  drawn,  but  Watson  made  out  the  lat- 
ter check  simply  because  the  teller  did  not 
have  the  $24,000  to  give  him.  He  did  not 
remember  that  he  told  Watson  about  the 
amount  of  money  on  band,  and  he,  the 
teller,  found  out  how  much  mobey  there 
was  by  looking  into  the  safe  where  the 
bills  and  currency  were  kept,  and  counted 
out  about  the  amount  of  money  mentioned 
and  gave  it  to  him;  be  is  satisfied  this 
did  not  take  every  dollar  in  the  bank,  but 
thinks  there  was  $800  or  $1,000  paid  out 
on  checks  after  that.  In  addition  to  the 
amount  thus  paid  the  defendant,  the 
bank  owed  the  defendant  at  the  time  of 
the  bank's  failure  $18,887.10,  and  possibly 
some  additional  amounts.  Watson  came 
(or  the  money  for  the  pay-roll  in  the  regu- 
lar manner,  and  that  was  the  regular  pay- 
roll day.  At  the  time  the  bank  was  closed, 
the  state  was  Its  creditor  as  a  depositor, 
in  thesum  of  over  $100,000,  and  it  had  divers 
other  creditors.  The  teller  and  cashier 
both  testified  that,  when  the  bank  made 
its  assignment,  they  did  not  believe  it  was 
insolvent.  The  cashier  teatifled  that  be 
was  talking  to  Morrill,  in  the  conversa- 
tionsabove  mentioned, as  one  bank  officer 
to  another,  with  reference  to  looking  out 
tor  the  bank's  interest.  The  defendant 
bad  kept  an  account  with  the  bank  all  the 
time  after  its  organisation.  It  was  gen- 
erally tbe  custom  of  Watson  to  send  a 
memornudura  early  in  the  day  to  tbe  bank 
as  to  tbe  amount  and  various  denomina- 
tions of  money  wanted,  so  as  to  n\ve  the 
bank  notice. .  It  takes  a  good  long  time 
to  make  up  a  pay-roll  of  defendant.  It 
further  appeared  that,  at  the  time  of  its 
failure,  tbe  bank  had  over  $100,000  worth 
of  certain  bonds,  and  about  two  weeks, 
or  perhaps  a  month,  before  tbe  failure, 
$30,000  of  them  were  turned  over  to  tbe 
defendant  as  security  for  its  deposit,  in 
case  it  became  necessary  to  use  it  as  such, 
some  question  having  been  raised  bysome 
of  defendant's  directors  about  Morrill 
keeping  tbe  deposit  with  the  bank,  it  hav- 
ing happened  that  some  time  before  tbe 
failure  of  the  bank  one  of  its  drafts  bad 
gone  to  protest  In  New  York  on  account 
of  a  railroad  washout.  The  bonds  re- 
ferred to  the  bank  never  got  back,  so  far  as 


the  cashier  knew,  and  they  were  not 
charged  upon  the  account  of  thedetendaut 
by  the  bank.  After  tbe  receivers  were  ap- 
pointed, they  told  the  cashier  that  they 
were  about  to  sell  the  bonds,  or  bad  sold 
them,  at  about  30  cents  on  tbe  dollar. 
The  bonds,  at  the  time  they  were  trans- 
ferred to  Morrill,  were  consldercKl  by  the 
cashier  fairly  worth  par.  It  does  not 
definitely  appear  from  theevldence  whether 
the  bonds,  which  came  into  the  possession 
of  the  receivers,  were  the  $30,000  worth  re- 
ferred to  above,  or  other  bonds  of  the 
same  issue,  which  were  the  property  of 
the  bank.  The  $30,000  worth  of  bonds 
mentioned  did  not  enter  into  tbe  amount 
($18,887.10)  stated  above-as  beinsr  still  due 
by  the  bank  to  the  defeoidant,  on  deposit 
account,  after  tbe  failure."  The  action 
was  tor  the  recovery  of  this  $18,887.10. 
After  the  close  of  plaintiffs'  evidence  a  mo- 
tli.ui  for  nonsuit  was  made,  which  motion 
was  sustained,  and  to  this  decision  plain- 
tiffs CTcepted. 

C.  Anderson,  Atty.  Qen.,  John  L.  Bop- 
kias,  M.A.  Caadler,  and  Ball  A  Bammoad, 
for  plaintiffs  in  error.  Julius  Brown,  N.J. 
Hammond, and  Jackson  AJackaon,toT  de- 
fendant in  error. 

Prb  Curiam.  Tbe  grant  of  nonaalt  in 
both  cases  is  reversed. 


Peck  t.  La  Rochb  et  at. 

{SuprmM  Court  of  Oeorgia.    Dea  10,  ISOOl) 

IsauAXOS  o*  Alias  Wbit— Bsrviob  —  Monox  to 

DiBHISB. 

1.  naece  being  but  oae  suit,  one  petition,  ooe 
defandank  the  clerk  has  no  power,  without  some 
direct  and  express  order  of  the  court,  to  issne  more 
than  one  process.  A  second  process  issued  by 
him  of  his  own  will,  after  theappearanoe  term  of 
the  case,  is  void. 

2.  Formal  entries  of  oontinnance  made  by  the 
judge  on  the  bench  docket  at  and  after  the  ap- 
pearanoe  term  do  not  Import  any  leave  or  order 
to  issue  a  second  process,  or  extend  the  time  tor 
service. 

8.  Standing  alone,  a  process  is  no  legal  an- 
tborlty  to  the  sheriS  to  serve  the  defendant  after 
the  appearance  term ;  and  where  the  defendant 
appears  at  the  Brst  term  after  the  aotoal  service, 
and,  without  pleading  to  the  action,  moves  to 
dismiss  tbe  same  for  want  of  doe  service,  tbe  mo- 
tion should  be  granted.  Tbonsta  aoqniesoeooa  in 
such  defective  service  might  bind  tbe  defeodant, 
no  acquiescence  can  be  impUed  when  tbe  objec- 
tion is  made  promptly  by  a  motion  to  «<i«in<T# 
{SyUabus  by  the  Court.) 

Error  from  city  court  ot  Sarannah; 
Harden,  Judge. 

/tester  <(  ifaveae/,  for  plalntttr  in  error. 
W.  I'.  La  Roche,  for  defendant  in  error. 

Bleckley,  C.  J.  Tbe  declaration  was 
filed  April  11, 1880.  Tbe  first  process  was 
dated  on  that  day,  and  was  returnable 
to  the  May  term  of  the  city  court. 
After  the  July  term  bad  Intervened,  a 
second  process  was  Issued  by  tbe  clerk 
of  his  own  will,  and  without  any  order 
of  the  court  on  the  subject,  dated  Octo- 
ber 14, 1889,  and  made  returnable  to  tbe 
November  term.  Personal  service  was 
effected  upon  the  defendant  on  tbe  next 
day  after  tbe  second  process  was  issued. 
No  service  except  this  was  returned,  nor 
was  there  any  return  of  aoo  est  tare/itutt; 


Digitized  by 


Google 


fia.) 


PECK  0.  LA  BOCHE. 


639 


and  the  conrt,  bo  far  as  appeara,  had  np 
to  that  time  taken  no  action  toucblns 
the  case,  except  to  enter  on  the  bench 
docket  two  c<intlnuances,— one  on  June 
4th ;  the  other  on  July  Ist.  At  the  No- 
vember term,  to  which  the  second  proceas 
was  returnable,  the  defendant  appeared 
by  counsel,  and.  without  admitting  jnria- 
diction,  moved  in  writInK  to  dismiss  the 
petition  and  process  hecanse  the  petition 
was  filed  in  April,  and  process  issqed  re- 
tamable  to  May  terra,  but  was  not 
served  nntll  October.  The  motion  also 
recited  the  further  fact  that  new  process 
was  attached  returnable  to  November 
term.  Pending  this  motion,  another  con- 
tlnaance  was  entered  on  the  docket,  dated 
January  10, 1890.  On  February  12th  the 
motion  was  overruled  by  the  court.  The 
statute  applicable  to  the  city  court  of  Sa- 
vannah provides  that  "all  soits  in  said 
court  (except  attachment  cases)  shall  be 
commenced  at  least  fourteen  days  before 
the  term  to  which  they  are  returnable, 
and  the  process  shall  be  served  on  the  de- 
fendant at  least  ten  days  Iwfore  the  ses- 
sion of  the  conrt.  Suits  shall  in  other  re- 
spects be  conformable  to  the  mode  of 
proceeding  in  the  superior  courts,  but  the 
process  shall  be  annexed  by  the  clerk  of 
said  city  court,  be  tested  in  the  name  of 
the  Judge  thereof,  and  be  directed  to,  and 
served  by,  the  sheriff  thereof. "  Code,  § 
4018.  The  general  law  applicable  to  the 
superior  courts  requires  that  "to  such  pe- 
tition the  clerk  shall  annex  a  process,  un- 
less the  same  be  waived,  signed  by  the 
cleric  or  bis  deputy,  and  bearing  teste  in 
the  name  of  a  Judge  of  the  court,  and 
directed  to  the  sheriff  or  his  deputy,  re- 
quiringthe  appearance  of  the  defendant  at 
the  return  term  of  the  court."  Code,  § 
S334.  "The  clerk  shall  deliver  the  original 
petition,  with  process  annexed,  together 
with  a  copy  of  the  petition  and  process 
for  each  defendant,  to  the  sheriff  or  bis 
deputy,  who  shall  serve  such  copy  upon 
each  defendant  residing  in  the  county  at 
least  fifteen  days  before  the  first  day  of 
the  term,  and  within  five  days  from  the 
time  of  receiving  the  same,  and  make  an 
entry  of  such  service  upon  the  original 
lietltion,  and  return  the  stime  to  the 
clerk."    Code.  §8330. 

1.  The  second  process  Issued  in  this  case 
was  a  nullity.  It  Is  manifest  that  where 
there  is  but  one  suit,  one  petition,  one  de- 
fendant, the  clerk  has  no  authority, 
without  some  express  oruer  of  the  court, 
to  issue  more  than  one  process.  His  pow- 
«r  to  Issue  is  then  exhausted.  The  second 
process  was  mere  blank  paper,  and  con- 
sequently is  to  be  elliulnated  from  the 
premises  in  reaching  a  right  conclusion 
touching  the  validity  of  the  service  now 
in  question. 

2.  The  two  entries  of  continuance  made 
before  service  were  mere  memoranda  by 
the  Jadge  on  the  bench  docket,  and  did 
not  Import  that  the  conrt  had  granted 
any  leave  or  order  to  issne  a  second  pro- 
cess, or  extend  the  time  for  service ;  on  the 
contrary,  these  entries  would  import  that, 
so  far  as  the  Judge  knew  or  had  reason  to 
believe,  the  case  was  pending  in  court  like 
other  cases  in  which  due  service  had  been 
effected.    A  continuance  means  that  the 


trial  Is  postponed  to  a  succeeding  term ; 
not  that  the  time  for  service  Is  postponed 
or  extended. 

8.  The  first  process,  standing  alone,  was 
no  authority  to  the  sheriff  to  effect  serv- 
ice after  the  return  or  appearance  term  of 
the  case.  Had  he  served  It  before  that 
time,  though  less  than  10  days,  the  act  of 
1885  would  have  aided  the  service,  and 
made  it  good,  not  for  the  appearance 
term  named  In  the  process,  butf  or  the  next 
succeeding  term;  the  act  substituting 
the  latter  in  place  of  the  former  as  the  ap- 
pearance term.  Acts  1884-3.  p.  103.  This 
act,  however,  changes  the  prior  law  only 
where  the  time  of  service  Is  before  the  reg- 
ular appearance  term,  but  too  late  for 
that  term.  As  the  service  here  was  not 
only  after  Ihe  appearance  term,  but  after 
the  succeeding  term  hnd  also  Intervened, 
it  Is  obvious  that  the  act  has  no  applica- 
tion. It  will  be  observed  that  the  defend- 
ant appeared  at  the  first  terra  after  he 
was  served,  and  made  objection  by  mo- 
tion to  dismiss  the  action.  He  In  not 
chargeable,  therefore,  with  any  laches  or 
acquiescence.  Tn  Dobbins  v.  Jenkins,  51 
Ga.  203,  not  only  was  the  service  based 
on  an  express  order  of  the  court  giving 
further  time,  but  the  defendant  acquiesced 
for  two  years  after  service  was  effected, 
and  did  not  move  to  dismiss  rhecase  until 
it  was  called  for  trial.  Moreover,  the 
plaintiff  made  it  appear  that  be  had  used 
diligence  in  the  endeavor  to  obtain  serv- 
ice indue  time;  and  the  conrt,  in  Its  de- 
cision, recognized  the  question  of  such  dili- 
gence as  involved,  saying:  "When  the  at- 
tention of  the  court  was  called  to  the  case 
at  the  second  term  of  the  court,  It  would 
have  been  its  duty  to  have  dismissed  it  for 
want  of  service,  unless  It  had  been  made 
to  appear  to  the  court  that  there  had  been 
no  want  of  diligence  on  the  part  of  the 
plaintiff  In  having  the  service  perfected  on 
the  defendant. "  The  want  of  due  service 
before  the  appearance  term  of  the  process 
was  expressly  ruled  In  Hood  v.  Powers, 
67  Gh.  244,  to  be  good  cause  tor  dismiss- 
ing the  action  on  motion  made  at  the  ap- 
pearance term.  In  that  case,  as  in  this,  the 
defendant  moved  at  the  first  term  after 
service.  So  far  as  appears  from  the  rec- 
ord before  us,  no  cause  whatever  was 
shown  by  ttae  plaintiffs,  on  the  hearing  of 
the  motion  to  dismiss,  why  service  was 
delayed.  The  sheriff  had  made  no  return 
that  the  defendant  could  not  be  found ;  so 
that  there  was  not  even  the  evidence  of 
such  a  return  to  account  for  the  failure  to 
serve  In  due  time.  As  the  plaintiffs  did 
not  require  the  sheriff  to  make  some  re- 
turn of  hlsactlon.tbe  presumption  is  that 
his  failure  to  act,  if  he  did  fail,  was  with 
their  consent,  or  under  their  direction. 
In  adjudicating  upon  the  motion,  we  can 
look  only  to  what  was  before  the  court 
when  that  motion  was  decided,  not  to 
anything  that  afterwards  appeared  upon 
the  trial  of  Issues  of  fact  raised  by  the  plea 
to  the  jurisdiction,  etc.  Exception  to 
overruling  the  motion  was  made  and  en- 
tered pendente  lite,  and  error  on  that  de- 
cision is  regularly  assigned  In  the  general 
bill  of  exceptions  which  brought  the  case 
to  this  court.  Ruling,  as  we  do,  that  the 
court  erred  in  not  dismissing  the  action. 
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the   subsequent    proceedtn{^    count  tor 
nothing.    J^t  the  action  be  dlBmlssed. 
Jadgment  reversed. 


Hudson  v.  Puktt. 

(Suttreme  Court  of  Georgia.    Dea  SO,  1800.) 

ByiSBHOB— Wbirbn  CoNTXi^oT— Fboo*  aw  Bza- 

OUTION. 

A  written  contract,  which  Is  attested  by  a 
sabsoribisg  witness,  will  not  be  received  in  evl- 
denoe  unless  the  execution  of  the  contract  is 
proved  by  the  subscribing  witness,  or  the  failure 
to  produce  the  witness  Is  explained  and  his  sig- 
nature proved. 

Error  from  saperior  court,  Hall  county; 
Wellbornb,  Judge. 

O.  H.  Prior  and  W.  S.  PlckreU,  for  plain- 
«B  In  error.  IV.  F.  Fiadlejr  and  H.  L. 
Patteraoa,  for  defendant  In  error. 

Blandfobd,  J.  A  verdict  having  been 
rendered  in  this  case  in  favor  of  the  de- 
fendant in  error,  (v«'ho  was  tbe  plaintiff  in 
the  court  below,)  the  plaintiff  In  error 
moved  for  a  new  trial,  which  was  refused 
by  the  court,  and  be  excepted.  The  main 
ground  of  error  is  the  refusal  by  tbe  court 
to  admit  a  written  contract  between  tbe 
plaintiff  In  error  and  one  fstes,  on  the 
ground  that  the  execution  of  tbesamebad 
not  been  proved  by  tbe  subscribing  wit- 
ness thereto;  it  being  offered  to  show 
wbat  the  plaintiff  in  error  bad  rented  the 
property  (or  two  others,  and  for  the  pur- 
pose of  showing  tbe  true  rental  value  of 
tbe  same.  By  this  contract,  Estes  agreed 
to  pay  $20  per  month  for  one  '•'ear,  and 
there  was  a  subscribing  wltneds  to  tbe 
same.  We  think  the  court  did  right  to 
reject  this  evidence.  There  is  nothing  in 
the  record  to  sbow  why  the  subscribing 
witness  was  not  produced,  nor  was  there 
any  evidence  offered  to  prove  his  signature 
to  this  contract.  Under  these  circum- 
stances, we  know  of  no  rule  of  law  which 
would  authorize  tbe  introduction  of  this 
evidence,  and  we  therefore  affirm  the  Judg- 
ment of  the  court  below  in  refusing  to 
grant  a  new  trial.    Judgment  affirm«»d. 


Okobou  Bailboad  ft  Bankimo  Co.  v. 
Thompson. 

(Supreme  Court  cf  Oeorgla.    Deo.  90,  1890.) 

CaBRIXBS— LlABIUTT  AS  WaSKHOCSBMAN. 

In  an  action  against  a  railroad  company  for 
a  trunk  alleged  to  have  been  lost  while  In  defend- 
ant's warehouse  by  Its  negligence,  a  charge  that 
"If  the  defendant  failed  to  deliver  it,  [the  trunk,] 
and  andertook  to  deposit  it  in  its  warehouse,  the 
liability  of  the  railroad  would  be  that  of  a  ware- 
houseman,"  Is  correct,  asltsnbmits to thejury  the 
question  whether  defendant  delivered  the  trunk 
to  its  agent  to  be  deposited  In  Its  warehouse  or  to 
plaintifl. 

Error  from  soperlor  court,  Taliaferro 
county ;  Hines,  Judge. 

J.  B.  Cutamivg,  Bryan  Gumming,  and  M. 
P.  Raae,  tor  plaintiff  in  error.  Horace  M. 
Holden  and  Jaa.  Wbttebead,  for  defend- 
ant in  error. 

BI.ANDFOBD,  J.  1.  The  first  three 
grounds  of  tbe  motion  for  a  new  trial  in 
this  case,  that  tbe  verdict  Is  contrary  to 


law,  to  the  evidence,  etc.,  we  tblnk  are 
not  well  taken. 

2.  It  la  further  alleged  as  error  that  tbe 
court  charged  the  Jury  that  "if  tbe  defend- 
ant failed  to  deliver  it,  [the  trank,]  and 
undertook  to  deposit  it  in  its  warehouse, 
tbe  liability  of  tbe  railroad  would  be  that 
of  a  warebonseman,  and  tbey  woald  Im 
bound  to  use  ordinary  diligence  In  taking 
care  of  It;  and,  if  they  failed,  the  plaiiitiff 
would  be  entitled  to  recover."  We  think 
this  charge  was  correct.  Whether  the 
company  delivered  the  trunk  to  tbe  plain- 
tiff, or  to  its  own  agent  to  be  deposited 
in  its  warehouse,  was  a  question  ot  fact 
to  be  determined  by  tbe  Jury,  and  tbe 
court  left  that  question  fairly  to  the  Jury 
to  determine.  It  tbe  trunk  bad  been  deliv- 
ered to  the  plaintiff,  then  tbe  company 
would  not  have  been  liable  tor  its  loss.  Tbe 
station  agent,  under  such  drcumstances, 
would  have  been  her  agent,  and  abe  would 
have  to  look  to  such  agent  in  the  case  of 
loss.  But  If  the  company  did  not  deliver 
tbe  trunk  to  ber,  but  to  its  own  agent, 
then  the  company  would  be  liable,  as  a 
warehouseman,  for  ordinary  care  and  dili- 
gence in  taking  charge  of  it.  We  think 
this  was  a  question  ot  fact  to  be  sabmit- 
ted  to  the  Jury,  and  that  it  was  properly 
submitted  under  the  charge  ot  the  court. 
Therefore  we  see  no  error  in  tbe  retaaal  ot 
tbe  court  to  grant  a  new  trial.  Jadg- 
ment affirmed. 


tSTATHAU  V.  State. 
(Suprenw  Cowrt  of  Oeanjia.    Deo.  80,  IBM.) 

Niw  Tbiai. — ITawi.T-Di8aoy>BBD  BnsxKoa — ^Fab- 
TioBPS  Cuiioins. 
Defendant,  who  was  indicted  as  party  to 
a  conspiracy  that  resulted  in  the  hanging  aod 
beating  of  one  S.,  and  was  convicted,  filed.  In 
support  of  his  motion  for  a  new  trial,  the  affi- 
davits of  certain  others  of  the  conspirators  that 
defendant  knew  nothing  of  the  afCair  until  8.  was 
brought  to  his  house  after  being  beaten,  field, 
that  a  new  trial  was  properly  refused,  as  the 
affiants  were  all  parties  to  the  crime,  and  no  suffi- 
cient reason  was  given  for  the  fallura  to  latzo- 
duce  their  testimony  at  the  trial. 

Error  from  superior  eoart,  Jackson 
county;  Hutcrinos,  Judge. 

W.  J.  Pike  and  J.  B.  Eatea,  for  plaintiff 
in  error.  B.  B.  Baasell,  Sol.  Oen.,  tor  the 
State. 

Blandford.  J.  This  case  was  here  at 
the  October  term,  1889,  and  will  be  found 
reported  In  84  Oa.  17, 10  S.  E.  Rep.  483,  the 
Judgment  ot  the  court  below  rrfusing  to 
grant  a,  new  trial  being  affirmed  by  this 
court.  Afterwards,  at  tbe  FebruaiT  term, 
18S)0,  ot  Jackson  superior  court,  M.  J.  C. 
Statham  and  Joe  Statham  made  a  second 
motion  for  a  new  trial,  upon  tbe  follow- 
ing grounds:  (1)  That  Frank  Robertson 
has  made  certain  dlsclostiree  and  contes- 
Blons  of  which  these  two  defendants  had 
no  knowledge  before  the  February  term. 
1889,  of  Jackson  superior  court,  and  they 
did  not  know  they  could  prove  socb  tacts 
by  said  Robertson.  (2)  Archer,  In  Au- 
gust, 1889,  made  known  to  these  defend- 
ants facts  which  are  detailed  in  Archer's 
affidavit  appended  to  this  motion.  (S) 
Frank  Martin,  who  was  not  indicted  with 
these  defendants,  has,  within  the  last  tew 
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weeks,  made  known  to  them  the  facta 
8tated  In  hla  affidavit  attCKbed.  In  aup- 
purt  of  thiB  motion,  movants  produced 
the  affidavit!)  ol  Frank  Robertson,  Archer, 
and  James  Martin,  tending:  to  show  the 
following:  Martin  was  not  Jointly  In- 
dicted with  the  other  defendants,  but  was 
Indicted  subsequently  for  the  same  offense, 
and  pleaded  guilty.  These  affiants  were 
all  present  and  participated  in  the  whip- 
ping and  maltreatment  of  Shellnut,  and 
knew  all  the  parties  who  were  present  and 
took  part.  These  parties  met  at  Tncker's 
house,  as  they  had  ag^reed  to  do,  and  pro- 
ceeded to  the  house  of  Shellnut,  and  took 
hlni  out  and  nung  him,  and  then  whipped 
blm.  Nether  of  the  Stathams  nor  An- 
drew Martin  were  present,  nor  did  they 
know  that  Shellnut  was  to  be  taken  out 
or  whipped,  or  that  a  plot  or  agreement 
had  been  made  to  take  him  out  or  whip 
him,  or  do  anything  else  with  blm.  It 
was  part  of  the  agreement  of  the  con- 
spirators that  nothing  should  be  said  or 
done  that  would  notify  the  Stathams  or 
Andrew  Martin  or  cause  them  to  suspect 
that  the  conspirators  were  going  to  do 
anything  to  htm.  The  conspirators  were 
Tucker,  Robertson,  Archer,  Arnold,  and 
Frank  Martin,  and  before  they  went  to 
Shellnot's  bonse  they  disguised  themselves 
so  that  they  would  not  be  known,  and 
after  their  dlsgnlses  were  put  on,  they 
themselves  could  not  tell  who  each  one 
was.  Their  disguises  were  not  removed 
until  after  they  had  whipped  Shellnut  and 
carried  him  to  Statham's  and  separated, 
etc.  These  and  some  other  facts  stated  in 
the  affidavits  were  read  In  support  of 
the  motion.  The  coort  refused  to  grant 
a  new  trial  as  to  M.  J.  C.  Btathani, 
and  this  ruling  was  excapted  to.  Wa 
think  the  court  did  right  in  refusing  to 
grant  the  motion  for  a  new  trial,  the  evi- 
dence In  the  record  being  sufficient  to  con- 
nect Statham  with  the  oRense  charged 
against  him,  and  these  witnesses  all  being 
particepa  crimiais,waA  no  sufficient  reason 
being  shown  why  they  did  not  testify  on 
the  former  trial  of  this  case.  The  judg- 
ment of  the  conrt  below  in  refusing  to 
grant  a  new  trial  la  therefore  affirmed. 


Statbam  et  al.  v.  Shkllnut. 
(Supreme  Court  of  Oeorgta.    Dec.  28, 1890.) 
New  Tkiai<— Newlt-Discotbkbd  Eyidbkcx. 

1.  The  verdict  was  warranted  by  the  evi- 
dence. 

2.  The  alleged  newlv-dlscovered  evidence,  be- 
ing known  before  tite  trial,  affords  no  ground  for 
a  new  trial. 

(JSyUabua  bv  the  Court.) 

Error  from  superior  conrt,  Jackson 
county ;  Hutchinos,  Judge. 

W.  J.  Pike  and  J.  B.  Fates,  for  plaintlBS 
In  error.  J.  A.  B.  MehatTey  and  J.  W. 
Austin,  for  defendant  In  error. 

Blrctklgt,  C.  J.  This  was  a  civil  ac- 
tion for  damages  founded  upon  the  same 
outrage  involved  In  Statham  v.  State,  84 
Ga.  17, 10  8.  E.  Bep.  498,  and  In  ante,  040, 
(decided  at  the  present  term.)  The  suit 
for  damages,  however,  omitted  two  of 
the  accuned  persons  in  the  criminal  pro- 
ceeding, to-wit,  Joseph  Statham  and  An- 
v,12s.E.no.  13—41 


drew  Martin,  and  included  the  wife  of  M. 
J.  C.  Statham,  who  was  not  embraced  In 
the  criminal  prosecution.  The  jury  found 
In  favor  of  Shellnut,  the  plaintiff,  $1,600. 
Statham  and  wife,  who  alone  defended, 
moved  for  a  new  trial,  and  their  motion 
was  overruled. 

1.  That  the  verdict  was  warranted  by 
the  evidence  we  entertain  no  doubt.  Al- 
though Statham  and  wife  were  not  pres- 
ent when  Shellnut  wan  seised,  hanged,  and 
whipped,  the  clrcamstancee  strongly  In- 
dicate that  they  were  parties  to  the  con- 
spiracy and  promoters  of  the  outrage.  It 
was  upon  this  theory  alone  that  they  were 
Bought  to  be  made  liable,  and  the  Jury 
could  not  have  found  against  them  with- 
out being  of  opinion  that  the  theory  was 
sustained  by  the  evidence.  We  are  content, 
as  was  the  court  below,  to  accept  the  de- 
cision of  the  jury  on  that  question.  It  was 
matter  for  reasoning  and  Infereoce  from 
all  the  clrcnmstances  In  proof,  and  these 
circumstances  furnish  ample  premises  from 
which  to  draw  the  conclusion  at  which 
the  Jury  arrived. 

2.  The  ground  of  newly-discovered  evi- 
dence Is  wholly  unsnstalned  by  the  affida- 
vits In  the  record.  The  trial  took  place  at 
Angnst  term,  1889,  and  there  Is  no  affida- 
vit by  party  or  counsel  that  the  facts 
sought  to  be  brought  In  as  newly  discov- 
ered were  not  known  previously  to  the 
trial.  On  the  contrary,  that  they  were 
known  Is  manifest;  for  the  affidavit  of  one 
of  the  witnesses  bears  date  May  4, 1889, 
and  It  was  admitted  In  the  argument  be- 
fore us  that  there  was  no  mistake  in  this 
date.  Not  only  does  this  affidavit  set 
forth  the  tacts  now  claimed  to  be  newly 
discovered,  but  it  gives  the  names  of  di- 
verse persons  besides  the  maker  of  the  affi- 
davit to  whom  the  facts  must  have  been 
known,  and  by  whom  It  must  be  assumed 
they  could  have  been  established.  The 
record  furnishes  no  excnse  or  explanation 
as  to  why  these  witnesses,  or  some  of 
them,  were  not  produced  at  the  trial. 
A  more  flimsy  and  frivolous  application 
for  a  new  trial  on  the  ground  of  newly-dis- 
covered evidence  we  have  never  known, 
and,  were  this  the  sole  ground  of  the  mo- 
tion, we  should  unhesitatingly  award 
damages  for  bringing  the  case  to  this 
conrt.  There  was  no  error  In  denying  the 
motion.    Judgment  affirmed. 


BuHOP  y.  State. 
(Supreme  Court  of  Georgia.    Dec.  20, 1800.) 
AB81.ULT  Ain>  Battbbt — ImTBDOnON. 
In  a  prosecution  for  assault  and  battery, 
an  instruction  requested  by  d^endant  that  the 
]ury  must  acquit  if  they  find  that  "defendant  in- 
tended to  cx>Qunit  a  violent  Injury  on  the  person 
of  the  prosecutor,  but  afterwards  voluntarily  de- 
sisted therefrom, "  Is  properly  qualified  by  add- 
ing, "before  doing  any  act  towards  carrying   out 
such  intention. " 

Error  from  superior  court,  Taliaferro 
county;  Lumpkin,  Judge. 

Horace  M.  Holdeii,  for  plaintiff  In  error. 
W.  M.  Howard,  Sol.  Gen.,  by  J.  H.  Lamp- 
kia,  for  the  State. 

Bi^ANOFOBD,  J.  Bishop  was  Indicted 
aud  found  guilty  of  an  assault  upon  one 


Digitized  by  VjOOQIC 


642 


SOUTHEASTEBN  BEPORTEB,  Vol.  12. 


(Ga. 


SagKUs.  A  motion  ^as  made  for  a  new 
trial  upon  the  asual  gronnds,  tbat  the  ver- 
dict was  contrary  to  law  and  the  evi- 
dence, and,  further,  because  the  court 
erred  In  refusing  to  charge,  without  qual- 
Iflcation,  the  following  request:  "If  you 
believe  the  defendant  Intended  to  commit 
a  violent  ln]nry  on  the  ijereon  of  the  pros- 
ecutor, but  afterwards  voluntarily  de- 
sisted from  committing  satd  injury.  It 
would  be  your  duty  to  acquit  the  defend- 
ant. "  Thcerror  assigned  Is  that  thecoart 
qualified  the  request  by  adding  the  follow- 
ing, "before  doing  any  act  towards  carry- 
ing out  such  Intention, "  which  made  the 
charge  read:  "If  you  believe  the  defend- 
ant Intended  to  commit  a  violent  injury 
on  the  person  of  the  prosecutor,  but  aft- 
erwards voluntarily  desisted  from  com- 
mitting anch  Injury  before  doing  any  act 
towards  carrying  out  such  intention,  It 
would  be  your  duty  to  acquit  the  defend- 
ant." We  are  of  the  opinion  that  the 
charge  of  the  court,  with  the  qualifica- 
tion annexed  thereto,  was  correct.  A  per- 
son may  commit  an  assault  upon  another 
by  attempting  to  commit  a  violent  Injury 
upon  such  person,  and  yet,  before  the  com- 
mission of  the  Injury  or  battery,  he  may 
desist  by  reason  of  the  importunities  of 
the  person  assaulted,  or  by  reason  of  other 
facts  or  circumstances,  before  the  assault 
has  been  finished  or  completed.  This, 
however,  would  not  relieve  such  person 
of  the  charge  of  assault.  If  an  assault  had 
been  committed  before  he  desisted  from 
his  purpose  of  doing  another  violent  in- 
jury. What  wehavesaldastothlsground 
applies  equally  to  the  fifth  ground  of  the 
motion,  which  Is  the  only  other  assign- 
ment of  error.  The  judgment  of  the  court 
below  in  refusing  to  grant  a  new  trial 
must  therefore  be  affirmed. 


Hrrndon  v.  Stbickland. 
(Supreme  Court  cf  Oeorgia.    Deo.  30, 1890.) 
Private  WiiTS — Dboli.bation  of  Pbrmanbnce. 
Though  CodeGa.  g  781,  provides  tbat  "when 
a  person  has  laid  out  a  prlvarte  way,  and  has  been 
in  the  use  and  enjoyment  of  it  as  much  as  seven 
years,  of  which  the  owners  have  had  six  months' 
knowledge,   without   moving   for  damages,   his 
right  to  use  becomes  complete, "  there  is  no  law 
authorizing  the  board  of  county  commissioners  to 
declare  a  private  way  permanent,  and  tJieir  at- 
tempted action  in  so  doing  will  be  reversed  on 
certiorari. 

Error  from  superior  court,  Elbert  coun- 
ty; Lumpkin,  Judge. 

John  P.  Shaanon,  for  plaintiff  In  error. 
M.  P,  Reese,  Geo.  C.  Grogun,  and  H.  L. 
Brewner,  for  defendant  in  error. 

BLANnFOBD,  J.  Strickland  applied  to  the 
board  of  commissioners  of  roads  and  rev- 
enues of  Elbert  county  to  have  a  certain 
private  way  over  the  lands  of  Hemdon  de- 
clared a  permanent  private  way.  Objec- 
tions were  made  by  Hemdon.  On  the 
hearing  of  the  case  before  the  commlssion- 
ers,  numerous  witnesses  were  Introduced 
by  Strickland,  whose  testimony  tended  to 
show  that  the  road,  or  a  portion  of  the 
same,  had  been  in  use  for  some  20  years: 
that  It  was  traveled  In  various  ways; 
that   there  were  new  tnm-outa   on    the 


road  which  were  used  by  the  people,  al- 
though the  old  road-bed  could  be  used. 
A  gate  was  kept  on  It  until  the  passage 
of  the  stock  law.  One  of  the  witnesses  in 
traveling  it  went  any  way  he  saw  fit, 
took  near  cuts,  and  turned  out  as  be  saw 
fit.  Whpn  planting  season  came,  the  turn- 
outs were  planted  up  to  the  old  road-bed, 
and  they  never  got  to  be  a  plain  road. 
The  use  of  the  road  had  been  free  and  un- 
interrupted since  It  was  opened,  etc. 
There  was  some  evidence  tbat  the  road 
was  worked,  but  the  same  was  not  kept 
in  good  repair.  Hemdon  Introduced  oth- 
er witnesses,  besides  himself,  who  testified 
in  substance,  that  the  road'  at  one  place 
was  24  feet  wide,  at  another  21  feet,  and  at 
a  third  27  feet.  There  were  four  turn- 
outs, and  the  wide  places  were  at  these 
turn-outs.  The  road  In  places  other  than 
these  turn-outs  was  not  over  15  feet  in 
width.  The  road  had  been  worked  re- 
cently. That  plum  trees  had  grown  up  In 
the  middle  uf  the  road  at  one  place  known 
as  the  "sink."  That  at  one  turn-oat  the 
new  road  had  been  used  tor  two  or  three 
years.  Weeds  had  grown  up  la  the  old 
road,  and  It  was  no  longer  used.  That 
in  1884  there  were  four  turn-outs  in  the 
road,  which  were  used.  Except  at  these 
places  it  was  a  good  and  well-defined 
road.  The  road  runs  1.400  yards  over 
Hemdon '8  land.  That  at  one  place  there 
is  a  mud-hole  21  feet  wide  and  20  yards 
long,  which  had  not  been  worked  until 
lately.  The  board  of  commlssionerB  di- 
rected that  the  private  way  be  declared 
permanent,  and  by  certiorari  Hemdon  as- 
signed  error,  because — (1)  Said  private 
way  was  never  opened  by  any  order  of 
the  proper  court.  (2)  Plaintiff's  right  to 
have  the  same  made  permanent  rests  up- 
on the  ground  that  it  had  been  In  use  for 
seven  years,  but  the  whole  evidence  shows 
that  he  has  no  such  prescription;  tbat 
the  way  has  not  been  worked  and  kept 
in  order  by  him  or  those  under  whum  he 
claims;  that  it  exceeds  15  feet  In  width, 
and  is  not  confined  to  any  particular  15 
feet  in  width,  but  varies  to  27  feet;  and 
that  it  diverges  in  four  places,  lea  ring 
the  old  road  to  avoid  roots,  trees,  mud- 
holes,  and  gullies,  and  there  has  been  no 
constant  use  of  the  road,  it  not  appearing 
that  the  plaintlR  and  those  under  whom 
he  claims  title  used  the  road  at  all  from 
1883  to  1886.  And  (3)  the  judgment  is  con- 
trary to  law  and  the  evidence.  The  cuurt 
overruled  the  certiorari,  and  Hemdon  ex- 
cepted. We  think,  upon  the  facts  of  the 
case  set  forth  in  the  record,  the  certiorari 
should  have  been  sustained,  and  that  the 
court  committed  error  In  overruling  the 
same.  It  is  not  shown  by  the  evidence 
tbat  the  defendant  in  error  has  any  pre- 
scriptive right  to  the  use  of  the  road  over 
the  lands  of  Herndon;  but,  on  the  con- 
trary, it  appears  that  the  use  of  the  same 
which  was  exercised  by  the  defendant  in 
error  and  those  under  whom  he  claims 
was  merely  permissive,  and  that  Hem- 
don could  at  any  time  he  saw  proper  for- 
bid any  person  to  use  the  road  over  bia 
lands  as  a  private  way.  If  the  d^endant 
In  error  wishes  a  private  way  over  the 
lands  of  Herndon,  the  Code  points  out  the 
way  in  which  he  may  proceed  to  s:et  it.  b« 
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paylnj;  to  Hemdon  such  reaeonable  dam- 
ages aa  be  may  sustain  by  reason  of  tbe 
use  of  sncb  way  over  his  land.  Tbe  prop- 
osition In  thia  case  was  to  make  this  pri- 
vate way  permanent,  not  a  proceeding  to 
remove  ubstmctions  put  upon  the  private 
way  as  provided  In  section  738  of  the 
Code.  Nor  does  it  appear  from  the  fact 
disclosed  by  the  record  that  this  way  over 
Uemdon's  land  was  in  the  uninterrupted 
and  constant  nse  of  the  defendant  in  error, 
or  those  under  whom  he  claims,  for  seven 
years,  so  as  to  make  it  unlawful  for  any 
one  to  interfere  with  the  road  as  provided 
in  section  737  of  the  Code.  Neither  does 
it  appear  that  this  proceeding  was  for  tbe 
purpose  of  declaring  this  private  way  a 
public  road,  nnder  section  741  of  the  Code. 
Section  731  of  tbe  Code  prescribes  that 
"  when  a  person  has  laid  ont  a  priva  te 
Way,  and  has  been  in  the  nse  and  enjoy- 
ment of  it  as  much  as  seven  years,  of 
wbicb  tbe  owners  have  bad  six  months' 
knowledge  without  moving  for  damages, 
his  right  to  use  becomes  complete,  and 
Bucb  owners  are  barred  of  damages. "  Un- 
der this  section  oT  the  Code  the  defendant 
In  error  should  have  made  it  appear  to 
tbe  ordinary,  or  board  of  commissioners, 
tbat  be  laid  out  this  private  way  over  tbe 
lands  of  Hemdon ;  tbat  he  had  been  in  the 
use  and  enjoyment  of  tbe  same  for  seven 
years:  and  that  Herndon  had  bad  six 
months'  knowledge  of  it,  before  be  could 
«ven  have  proceeded  to  have  any  obstmc- 
tiuiis  removed  tlierefrom.  Rection  720  et 
seq.  of  the  Code  prescribes  tbe  manner  in 
which  private  ways  may  be  opened,  but 
we  know  of  no  law  that  would  author- 
ize tbe  ordinary  or  county  commissioners 
to  delare  a  private  way  to  be  permanent. 
So  we  think  the  court  committed  error  in 
not  sustaining  tbe  certiorari  and  setting 
aside  tbe  Indgment  of  the  county  commis- 
sfoners.    Judgment  reversed. 


Monroe  v.  Simmons. 

(Supreme  Covrt  cf  GeorgUi.    Deo.  30,  1890.) 

liiXTTATioirB— ImjLNOT— Whxk  Statutx  BsaiKg 

TO  KUN. 

1.  Act  Oa.  March  16,  1869,  declaring  that  all 
causes  of  action  accrued  prior  to  June  1,  1865, 
should  be  barred  unless  suit  was  brought  by  Jan- 
nanr  1,  1870,  does  not  apply  to  an  heir's  right  of 
action  against  the  administrator,  when  the  heir 
was  an  inOmK  and  bad  no  guardian  until  1866, 
aa  his  right  of  action  did  not  accrue  until  such 
appointment. 

a.  Under  Code  Oa.  |  2936,  providing  that  in- 
fants shall  be  entitled  to  the  same  time  after  the 
dlsabilitv  is  removed  as  is  prescribed  for  other 
people,  tbe  statute  does  not  run  during  the  in- 
fancy of  one  whose  guardian  falls  to  sue  the  ad- 
ministrator, upon  the  settlement  of  the  estate,  for 
tbe  infant's  portion. 

Errnrfrom  superior  court,  Pickens  coun- 
ty: GoBER,  Judge. 

J,  A.  Baker,  for  plalntllt  in  error.  C.  D. 
Pbtlllps SLod  W. H. SimmoaB.tor  defendant 
In  error. 

Bt,AKDFOiiD,  J.  This  case  In  tbe  court 
below  was  referred  to  an  auditor,  who 
beld,  and  so  reported  to  tbe  court,  that 
tbe  plaintiff  in  error  (who  was  the  plain- 
tiff in  tbe  court  below)  was  barred  of  bis 
right  to  recover,  under  the  act  of  the  16tb 


of  March,  1869,  which  required  all  causes 
of  action  which  originated  or  accrued 
priortothelst  of  Jnne,1865,to  be  brought 
by  tbe  1st  day  of  January,  1870,  or  tbe 
same  should  be  thereafter  barred.  The 
case  is  this :  P.  D.  Monroe,  tbe  father  of 
the  plaintiff  in  error,  died,  intestate,  "in 
December,  lh57,  or  January  or  February, 
1868, "  leaving,  surviving  him,  his  widow, 
a  daughter,  a  son,  and  the  plaintiff  in 
error.  T.  L.  Monroe  took  out  letters  of 
administration  upon  bis  estate,  whicb 
was  valued  at  about  f4,000,  at  the  June 
term,  1866,  of  the  court  of  ordinary  of 
Pickens  county,  giving  bond  and  qualify- 
ing as  such  administrator.  Afterwards 
one  of  tbe  sureties  on  tbe  administrator's 
bond  applied  to  tbe  ordinary  to  be  re- 
lieved, and  at  the  July  term,  1862,  was  dis- 
charged, the  administrator  giving  a  new 
bond,  with  James  Simmons  as  bis  surety. 
It  further  appears  tbat  T.  D.  Monroe,  the 
plaintilT  In  error,  and  «me  of  the  heirs  of  P. 
D.  Monroe,  deceased,  was  born  in  the  lat- 
ter part  of  the  year  1867,  and  therefore 
never  arrived  at  age  until  1878.  Tbe  ad- 
ministrator sold  the  estate  of  P.  D.  Mon- 
roe, deceased,  and  settled  with  all  the 
heirs  at  law  except  the  plaintiff  In  error, 
who  was  then  a  minor ;  left  the  state  of 
Georgia  prior  to  the  year  1866,  taking 
with  him  all  tbe  money  realised  from  the 
estate  of  the  intestate,  except  tbat  which 
had  been  distributed  among  the  widow 
and  other  heirs  At  law,  and  has  since  re- 
sided outside  of  this  state.  In  1866,  a 
guardian  was  appointed  tor  the  plaintiff 
in  error,  but  said  guardian  never  received 
anything  from  the  administrator  on  ac- 
count of  his  ward's  interest  in  said  estate. 
The  ward  became  of  age  in  1878,  at  whicb 
time  his  guardian  died.  He  brought  this 
bill  on  August  29, 1887,  against  Simmons, 
the  surety  of  the  administrator,  alleging 
that  the  administrator  still  resided  out- 
side of  the  state,  and  be  and  his  surety 
failed  and  still  fail  and  refuse  to  account 
and  pay  over  to  him  bis  distributive  share 
of  said  estate.  The  question  in  the  case, 
therefore,  is  whether  tbe  auditor  was 
right  ini  holding  that  tbe  plaintiff  in  error 
was  barred  by  the  statute  of  limitations. 
either  nnder  the  act  of  1869  or  any  other 
statute  of  this  state. 

We  do  not  think  tbe  plaintiff  In  error 
was  burred  of  his  right  of  action  by  virtue 
of  tbe  act  of  1869.  When  the  administra- 
tor of  the  father  of  the  plaintiff  in  error 
sold  the  property  belonging  to  his  Intes- 
tate's estate,  and  converted  the  same  into 
money,  bis  duty  was  to  pay  off  tbe  debts 
of  the  estate,  and  then  give  to  tbe  several 
heirs  their  distributive  share  of  what  re- 
mained in  his  bands.  He  could  not  have 
accounted  with  the  plaintiff  In  error,  be- 
cause the  plaintiff  In  error  was  then  a 
minor,  and  bad  no  guardian ;  hence  we 
do  not  think  be  was  guilty  of  any  devaa- 
tavU,  or  tbat  be  incurred  any  liability  to 
the  plaintiff  in  error,  (he  being  a  minor, 
and  without  a  guardian,)  until  the  year 
1866;  and,  there  being  no  breach  of  the 
bond  prior  to  1866,  therefore  no  right  of 
action  accrued  to  the  plaintiff  in  error 
prior  to  tbat  time.  We  do  not  think  tbe 
act  of  Marcb  16, 1869,  governs  this  case, 
as  by  the  very  terms  of    that  act,   the 


Digitized  by 


Google 


644 


SOUTHEASTERN  REPOETEB,  Vot.  12, 


(Ga 


plalntilf'ii  light  of  action  not  accrolng^  an- 
tll  alter  the  Ist  ot  June,  1865,  the  limita- 
tion therein  prescribed  would  not  attach 
to  plalntia'8  claim.  See  Acts  1869,  p. 
133.  Nor  do  we  think  the  failure  or  the 
guardian  to  brlnie  a  suit  In  the  name 
of  hlH  ward,  after  be  was  apputnted  In 
1866,  can  be  Imputed  to  the  minor.  We 
think  the  saying  In  the  statute  (Code,  § 
2926)  that "  marrie<l  women,  infanta,  idi- 
ots, or  insane  persons,  or  persons  impris- 
oned, who  are  such  when  the  cause  ot  ac- 
tion accrues,  shall  be  entitled  to  the  same 
time,  after  the  disability  Is  removed,  as  Is 
prescribed  in  this  Code  for  other  persons,  * 
applies  to  this  case.  See  Jordan  v.  Tbom< 
ton,  7  Ga.  617;  Monroe  t.  Phillips,  64  Ga. 
32.  The  right  ot  action  In  this  case  being 
in  the  plaintiff  in  error,  who  was  a  minor, 
and  not  In  his  guardian,  the  exception  in 
favor  ot  infants  Is  one  In  his  favor;  and 
because  the  guardian  might  have  sued  in 
the  name  ot  his  ward  to  recover  the  prop- 
erty, but  failed  to  do  so,  will  not  operate 
to  the  prejudice  of  the  Infant.  This  is  not 
a  case  as  ot  a  trustee,  executor,  or  admin- 
istrator, who  having  failed  to  bring  suit 
within  the  time  required  by  law,  the  in- 
fant cestui  que  trust  or  infant  legatee  or 
heir  at  law  would  be  barred.  We  are  of 
the  opinion  that  the  statute  of  limita- 
tions, (other  than  the  act  of  1869,)  which 
is  prescribed  In  our  Code,  did  not  begin  to 
run  against  the  plaintiff  In  error  until  his 
an-lval  at  majority,  in  the  year  1878 ;  and, 
be  having  brought  his  action  for  a  breach 
ot  the  bond  within  20  years  from  the  time 
of  his  becoming  of  age,  he  Is  not  barred 
by  the  statute  ot  limitations  of  this  state 
from  prosecuting  the  same.  So  we  think 
tiiat  the  court  below  committed  error  in 
overruling  the  exceptions  of  the  plaintiff 
in  error  to  the  report  of  the  auditor  find- 
ing that  the  plaintiff  In  error  was  barred 
by  the  statute  of  limitations,  and  the 
Judgment  of  the  court  is  therefore  re- 
versed. 


ROBKRTB  ▼.  Ramsey. 
(Supreme  Court  of  Oeorgla.    Dec.  2S,  1890.) 
Slandzb— Words  Actionjlblx  pxb  Bb. 
To  say  ot  another  that  he  is  a  thief  is  ao- 
tionable  per  «e. 

Error  from  superior  court,  Lincoln  coun- 
ty :  Lumpkin,  Judge. 

John  T.  West,  for  plaintiff  in  error. 
Thomas  E.  Watson,  for  defendant  in  error. 

Simmons,  J.  Mrs.  Roberts  sued  Ram- 
sey in  an  action  tor  slander.  Uer  declara- 
tion alleged  that,  "in  a  certain  discourse 
which  the  defendant  had  with,  of,  and  con- 
cerning her,  he  used  the  following  slander- 
ous and  defamatory  words,  that  is  to  say, 
'You  [meaning  the  petitioner]  are  a  God 
damned  thief;'  meaning  thereby  that  your 
petitioner  was  guilty  of  theft  or  larceny.'' 
The  evidence  shnwt^d  that  the  defendant 
was  her  brother;  that  he  was  angry  with 
her  son  Alec,  because  Alec's  mule  had  eaten 
bis  (defendant's)  oats;  that  the  defendant 
came  to  her  house,  and  she  saw  that  a 
difficulty  might  arise,  as  they  were  Quar- 


reling, and  told  the  defendant  to  g^  oo 
home,  and  told  Alec  to  go  Into  the  house. 
The  defendant  then  said  to  her:  "Yoo 
shut  up.  You  are  a.  God  damned  thief, 
and  all  yourchlldren  aredaroned  thleveii. ' 
There  were  preoent  Alec  and  another  son 
ot  the  plaintiff,  and  a  negro  girl,  besides 
the  plaintiff  and  the  defendant;  the  words 
being  spoken  in  a  tone  to  be  beard  by  ali 
of  them.  Upon  motion  ot  the  dtfendant's 
counsel,  tlte  court  granted  a  nonsuit,  and 
the  plaintifl  excepted.  Counsel  for  tbe  de- 
fendant in  error  argued  before  us,  to  sus- 
tain the  action  of  the  court  in  granting  a 
nonsuit  in  this  case,  that  these  words 
were  not  actionable  per  se,  because  they 
did  not  refer  to  any  particular  transac- 
tion, nor  did  tbey  charge  any  special  crime, 
but  were  merely  abusive.  We  think  the 
words  were  actionable  perse,  and  that  it 
was  not  necessary  for  the  plaintiff  to 
prove  that  they  referred  to  any  particular 
transaction  or  charged  any  special  crime. 
Our  Code,  S  2977,  declares  that  it  sball  be 
slander  to  Impute  to  another  a  crime  pun- 
ishable by  law.  To  charge  another  with 
being  a  thief  is,  in  effect,  to  charge  him 
with  the  crime  of  larceny,  which  Is  a  crime 
punishable  by  law.  'The  injury  to  the 
reputation  ot  the  person  is  the  gist  of  tbe 
action.  In  Odgers,  Sland.  &  L.  p.  54.  it  is 
said :  "Spoken  words,  which  Impate  that 
the  plaintiff  has  been  guilty  of  a  crime 
punishable  with  imprisonment,  are  action- 
able without  proof  of  special  damage.* 
"The  words  must  clearly  impute  a  crime 
punishable  with  Imprisonment,  although 
tbey  need  not  state  tbe  charge  with  all 
the  precision  of  an  indictment.  If  merely 
fraud,  dishonesty,  immorality,  or  vice  be 
Imputed,  no  action  lies  without  proof  ot 
special  damage.  And,  even  where  words 
of  specific  Import  are  employed,  (such  as 
'thief  or  'traitor,')  still  no  actloD  lies 
if  the  defendant  can  satisfy  tbe  Jury  that 
they  were  not  Intended  to  impute  crime, 
but  merely  as  general  terms  of  abase,  and 
meant  no  more  than  'rogue'  or 'scoun- 
drel,'and  were  so  understood  by  all  who 
heard  the  conversation.  But,  if  the  by- 
standers reasonably  understood  the 
words  as  definitely  charging  tbe  plaintiff 
with  the  commission  of  a  crime,  an  ac- 
tion lies."  Id.  60.  So  it  appears  from 
this  author  that  where  tbe  defendant 
claims  that  the  words  were  intended,  not 
to  charge  a  crime,  but  merely  as  words 
of  abuse,  the  defendant  must  satisfy  tli* 
jury  that  such  was  the  Intention.  The 
words  being  actionable  perse,  and  tbe  dtv 
fendant  not  having  put  in  any  evidence  to 
explain  them,  or  to  show  that  they  were 
Intended  as  words  of  abuse  only,  and 
were  so  understood  by  the  by-standers. 
the  court  erred  in  granting  a  nonsuit. 
See,  also,  upon  this  subject.  Townsb. 
Sland.  A  L.  1  168;  Mewell,  Defam.  p.  UK; 
13  Amer.  &  £ng.  Enc.  Law,  p.  S44,  and 
numerous  cases  cited;  Pledger  v.  Hath- 
cock.  1  Ga.  360;  Little  v.  Barlow,  26  Ga. 
423;  Henderson  v.  Fox,  80  Ga.  479,  6  S.  £. 
Rep.  164,  and  83  Ga.  288,  9  S.  E.  Rep.  8S9; 
Qulgley  v.  McGee,  (Or.)  6  Pac  Rep.  847. 
Judgment  reversed. 
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Cbbistiam  0t  ah  ▼.  Statk. 
{Suipnme  Court  oj  Oeorgia.    Deo.  28, 1890.) 
Appxu. — AsaioNMKNTS  of'Error. 
1.  An  BBslgnment  that  the  court  erred  in  orer- 
mling  a  motion  for  a  new  trial,   made  on  the 
ground     that    certain   evidence   was    admitted 
against  defendant's  objection,  cannot  be  consid- 
ered when  it  does  not  api>ear  upon  what  ground 
tlie  objection  was  made,  or  whether  it  was  taken 
St  the  trial,  or  on  the  motion  for  a  new  trial. 

3.  Ibe  appellate  court  will  not  consider  an 
alleged  error  in  admitting,  and  afterwards  ruling 
out,  certain  testimony,  where  the  testimony  went 
in  without  objection,  and  was  ruled  oat  on  appel- 
lant's motion. 

terror  from  superior  court,  Madlaon 
county ;  Lvmpkin,  Jodse. 

John  E.  Gordon  and  Thomas  A  Strick- 
land, tor  plaintiffs  in  error.  Wm.  How- 
ard, Sol.  Gmi.,  by  J.  H.  Lumpkin  and  Har- 
rison A  Peeplea,  for  the  State. 

Simmons,  J.  Tbese  defendants  were  in- 
dicted and  tried  for  the  oITense  of  selling 
liquor  without  license,  and  were  con- 
victed. Tbey  made  a  motion  for  a  new 
trial  on  the  groands  that  the  verdict  was 
contrary  to  law  and  the  evidence,  and 
without  evidence  to  support  it,  and  upon 
other  srounds  which  will  be  mentioned 
hereafter.  The  motion  was  overruled, 
and  the  defendants  excepted. 

1.  We  think  there  was  suflSclent  evidence 
to  authorise  the  finding  of  the  ]ury. 

2.  The  third  ground  is  that  the  court 
«rred  In  allowing  the  state  to  prove,  over 
the  objection  of  the  detendau'to'  counsel, 
that  Ben  Russell  died  the  same  day,  before 
soing  mure  than  800  yards  from  the  gro- 
cery. It  is  not  stated  in  this  ground  what 
the  objection  was  to  thid  testimony,  or 
wbetber  it  was  taken  at  the  time  of  the 
trial,  or  put  In  at  the  time  the  motion  .was 
made  for  a  new  trial.  We  therefore  can- 
not consider  it. 

S.  The  fourth  ground  complains  that 
the  court  erred  "in  allowing  the  state  to 
prove  that  defendants  were  witnesses  for 
two  negroes  charged  with  gambling  in 
tbeir  bar-room,  and  then  ruled  out  the 
evidence,  the  negroes  being  defendants' 
witnesses  In  this  case;  said  testimony  ko- 
ing  in  without  objection,  and  being  ruled 
ont  on  defendants'  motion."  If  the  evi- 
dence went  in  without  objection,  and  was 
rnled  ont  on  the  defendants'  motion,  we 
cannot  see  how  the  defendant  was  injured 
thereby,  or  what  ground  he  has  to  com- 
plain. 

4.  The  fifth  ground  was  not  approved 
by  the  court,  and  therefore  cannot  be  con- 
sidered.   Judgment  affirmed. 


Wadb  v.  WiSEN'ANT. 

(9upraM  Court  of  Qtorgin.    Disc.  23,  1890.) 

Sxxconoii — Arnokyn  or  Illkoautt — Vmoo- 
TSATB's  JmusDicnos. 

1.  Defendant,  in  an  execution  issued  out  of  a 
magistnMe's  court,  filed  his  alBdavit  of  lUegsUty, 
setting  np  his  non-residence  in  the  county,  and 
the  (act  that  be  was  never  served  in  the  suit, 
cor  appeared  therein.  Held  that,  on  the  non-ap- 
pearance of  defendant  on  the  trial  of  illegality, 
ft  was  the  magistrate's  duty  to  dismiss  the  pro- 
ceedings, InstMd  of  trying  the  same  ex  parte. 

2.  The  fact  that  the  defendant  told  the  con- 
stable serving   the  summons   on   him  that  h« 


waived  all  jurlsdlotlonal  qaastlcnu,  and  an  ia- 
doonemeat  to  this  effect  on  the  sammons  by  the 
constable,  are  not  suffleient  to  bind  defendant; 
and,  as  he  was  in  fact  a  resident  of  another  coun- 
ty, and  did  not  appear  in  the  action,  the  magis- 
trate was  without  jurisdiction  over  him. 

Error  from  superior  court,  Murray 
eonoty;  Milnbr,  Judge. 

An  execntion  In  favor  of  Wiseuant 
against  James  Stewart  and  J.  C.  Wade, 
which  issued  from  a  magistrate's  court 
in  Murray  county,  was  levied  upon  the 
property  of  Wade.  He  Interposed  an  affi- 
davit of  illegality,  on  the  following 
grounds:  "(1)  He  was  never  served  with 
a  copy  of  the  summons,  or  other  notice  of 
pendency  of  the  suit,  and  never,  by  him- 
self or  any  agent  or  attorney,  waived  such 
service  or  notice,  nor  did  be  appear  or 
plead  to  the  suit.  (2)  When  the  suit  was 
begun  he  was  a  resident  of  Whitfield  coun- 
ty, and  Stewart  did  not  reside  in  'Murray 
county,  and  so  the  court  did  not  have  Ja> 
risdiction  to  try  the  case,  and  there  waa 
no  valid  Judgment  agidnst  him.  The  ille- 
gality came  on  In  the  magistrate's  court  In 
its  regular  order,  and  plaintiff  in  0.  fa.  an- 
nounced ready.  There  was  no  appear- 
ance, either  in  person  or  by  attorney,  for 
the  defendant  Wade.  The  court  proceed- 
ed to  trial,  and  plaintilt  Introduced  the 
original  summons,  which  was  directed  to 
Stewart  and  Wade,  directing  them  to  ap- 
pear at  the  December  term,  1886,  of  the 
court,  the  third  Monday  in  December,  and 
dated  November  6, 1886.  This  summons 
had  npon  It  an  entry  of  service  upon  the 
defendant  Wade  of  a  copy  of  the  original, 
'he  waiving  Jurisdiction  on  the  same,' 
dated  November  18, 1886.  and  signed  by 
oneKenner,  constable;  also  an  entry  of 
service  on  Stewart.  Plaintiff  also  put  in 
evidence  the  S.  fa.  issued  from  the  Judg- 
ment, with  an  entry  of  the  levy  thereon, 
and  the  justice's  court  docket  on  which 
the  Judgment  was  entered,  and  a  copy  of 
the  entries  of  the  constable  as  to  service. 
Plaintiff  also  Introduced  the  constable, 
who  testified  that  he  served  Stewart  and 
Wade  with  copies  of  the  original  sum- 
mons, and  that  Stewart  lived  at  the  time 
In  the  district  in  which  the  suit  was 
brought,  and  Wade  lived  in  Whitfield 
county ;  that  when  he  handed  Wade  the 
summons  ho  told  Wade  that  he  had  a 
summons  for  him,  telling  him  of  the  case, 
and  Wade  said  that  it  was  all  right,  and 
he  would  waive  all  question  as  to  Juris- 
diction. The  court  then  rendered  Judg- 
ment overruling  the  llleflrality.  To  this 
Judgment  Wade  excepted  by  certiorari,  al- 
leging that  the  case  ought  not  to  have  been 
tried,  but  that  the  court  should  either 
bavecontlnued  Itordlsmiaaed  theaffidavit 
of  Illegality.  Upon  hearing  the  certiorari 
in  the  superior  court  It  was  dismissed, 
and  to  this  ruling  Wade  excepted. " 

iSaddoxA  LonnleyAov  plaintiff  in  error. 
Trammeil  Starr  and  R.  J.  McCamy,  for  de- 
fendant In  error. 

Simmons,  J.  1.  The  facta  of  this  case 
will  be  found  in  the  official  report.  Under 
those  facts  the  trial  Judge  erred  in  dismis- 
sing the  certiorari.  The  evidence  shows 
that,  at  the  time  the  suit  was  brougtit  in 
the  justice's  court.  Wade  resided  in   Whit- 
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field  county,  and  not  In  Mnrrciy  connty, 
where  the  Buit  wan  brought.  His  affi- 
davit of  llle&alUy  net  up  that  he  was  nev- 
er served  -with  said  suit,  nur  did  beappear 
and  plead  thereto.  When  the  illegality 
was  called  for  trial  in  the  justice's  court, 
and  Wade  failed  to  appear,  the  magis- 
trate should  have  dismlBsed  bis  illegality, 
instead  of  tryiue  the  same  ex  parte. 

2.  The  evidence  disclosed  on  the  ex  parte 
trial  showed  that  Wade  was  never  legally 
summoned  to  appear  in  the  original  suit. 
The  constable's  return  that  he  had  served 
Wade  with  a  copy  of  the  summons,  and 
that  Wade  waived  Jurisdiction,  did  not 
elve  the  magistrate  Inrisdictlon  to  enter 
upon  a  Judgment  against  Wade.  Nor  did 
the  fact  that  Wade  said  to  the  constable 
that  it  was  all  right,  and  he  waived  juris- 
diction, give  the  magistrate  jurisdiction 
over  him,  he  not  residing  in  the  district  or 
county  where  thejustlce's  court  was  held ; 
nor  was  tbat  part  of  the  constable's  re- 
turn, as  to  what  Wade  said  as  to  waiving 
Jurisdiction,  sufHcient  to  bind  him.  The 
magistrate  having  tried  tbecasein  Wade's 
absence,  and  this  being  the  only  evidence 
before  him  as  to  Jurisdiction,  ha  erred  in 
overruling  the  illegality,  and  in  ordering 
the  execution  to  proceed,  and  the  trial  Judge 
should  have  sustaiued  the  certiorari. 

Judgment  reversed. 


Sharpton  y.  Johnson. 

(Supreme  Court  of  Oeorgta.   Deo.  28,  1890.) 

Vbndob  Am)  ViKDEE— Bona.  Fina  Pobohaseks — 

iNSTBCOnONS. 

1.  A  father  porcbased  land  with  his  son's 
money,  and  took  the  title  in  bis  own  name,  in- 
stead of  in  the  son's,  as  agreed.  The  son  died 
shortly  after.  His  family  lived  on  the  land  with 
the  father  for  a  nnml)er  of  years.  About  10  years 
after  the  son's  death,  the  father  conveyed  the 
land  to  defendant,  anothor  of  his  sons,  who  lived 
in  the  ceighborliood.  Held  tbat,  in  an  aoUon  by 
the  heira  of  the  deceased  sou  to  charge  defendant 
aa  a  purchaser  with  notice  of  their  rights,  it  was 
proper  to  instruct  tbat  if  defendant  bad  Icnowl- 
edge  of  circumstances  as  to  the  true  state  of  the 
title,  snfBoient  to  put  a  reasonably  prudent  man 
on  inqniry,  it  was  his  dnty  to  investigate,  and 
that  he  was  chargeable  with  notice  of  all  the  facts 
which  such  inquiry  would  have  disclosed  to  him. 

2.  A  general  objection  to  the  admission  of 
evidence,  without  specifying  any  ground  there- 
for, is  too  vague  to  be  considered  on  appeaL 

Error  from  superior  court,  Qwinnett 
county ;  Hdtcbinb,  Judge. 

Action  by  Mrs.  Johnson  against  Richard 
Sliarptnn  to  compel  defendant  to  account 
for  the  proceeds  of  land  sold  by  bim,  and 
to  which  plaintiff  claimed  a  one-half  inter- 
est. Plaintiff  alleged  tbat  In  1S64  James 
A.  Sharpton  owned  land  worth  ^660.  This 
laud  was  sold  to  one  Wages,  and  the  pur- 
chase price  paid  to  Dennis  Sharpton,  the 
father  of  James  A.  With  this  money,  Den- 
nis purchased  land  from  one  Robinson, 
and  took  the  title  in  his  own  name.  In- 
stead of  tbat  of  James  A.,  as  he  should 
have  done.  James  A.  died  shortly  after, 
and  in  1873  Dennis  conveyed  the  land  to 
Richard  Sharpton.  the  defendant,  with  no- 
tice of  the  right  of  James  A.  Sharpton  in 
the  land.  Richard  subsequently  sold  the 
land  to  third  parties.  Plaintiff  is  the  only 
surviving  child  of  James  A.  Sharpton. 


The  following  Is  the  substance  of  the 
evidence  given  lor  the  petitioner  at  the 
trial,  as  it  appears  in  the  official  report : 

"James  A.  Sharpton  had  two  children, 
one  of  whom  is  dead,  and  the  other, 
Mrs.  Johnson,  is  twenty-seven  years 
old,  (the  trial  being  in  March,  1890.) 
She  had  no  guardian.  James  A.  died 
October  7,  1863.  He  owned  about  one 
hundred  acres  of  land,'  which  he  sold 
to  Wages  for  f  625.  Dennis  Sharpton  had 
purchased  lands  from  Robinson,  and  failed 
to  pay  for  them ;  and  James  A.  and  Den- 
nis agreed  to  use  the  money  derived  from 
the  sale  of  the  land  of  James  A.  to  Wages 
to  pay  for  the  Robinson  land  (otherwise 
known  as  the  '  Fuller  Place')  and  tbat  the 
deed  should  be  made  to  James  A.  Jamea 
A.  died  shortly  thereafter,  and  the  deed 
was  not  made  as  agreed  upon.  The  wid- 
ow and  children  of  James  A.  went  into 
possession  of  the  land,  though  Dennis  re^ 
mained  on  It.  The  widow  remained  in 
possession  of  the  place  three  years,  and 
rented  it  the  fourth  year.  Dennis  handed 
her  a  paper,  saying  it  was  a  deed  to  part 
of  the  land,  and  she  handed  Itbackto  him, 
and  he  gave  her  fl50  tor  one-half  of  the 
place,— her  interest.  Dennis  did  not  set 
up  any  claim  or  title  to  the  place  after  she 
went  Into  possession.  There  was  no  ad- 
ministration on  the  estate  of  James  A. 
She  could  not  say  that  she  ever  heard 
Richard  Sharpton  say  anything  about  her 
husband's  money  purchasing  the  land,  but 
she  knew  of  the  agreement  between  her 
husband  and  Dennis,  and  heard  Dennis 
say  what  that  agreement  was,  and  beard 
hlra  say  several  times  that  wbeo  her 
daughter  became  of  age  she  could  aeil  the 
land  and  get  her  share.  She  did  not  live 
with  Dennis,  but  lived  on  the  same  land  in 
a  different  bouse.  Dennis  lived  on  the 
laud  before  1857,  and  before  her  husband 
sold  to  Wages,  and  he  continued  to  live 
on  it  until  he  sold  It  to  Richard,  in  1873. 
Her  husband  never  loaned  Dennis  any 
money.  She  never  gave  in  the  land  for 
taxes,  but  Dennis  gave  it  in  for  her.  She 
did  not  remember  when  she  first  told  her 
daughter  that  James  A.  furnished  the 
money  to  Dennis  to  buy  the  place,  but  for 
a  number  of  years  she  has  told  her  about 
it.  She  never  had  any  conversation  with 
Richard  about  the  land.  James  A.  toldhia 
mother  and  father  to  live  on  theupperend 
of  the  land  during  their  life-time,  and  at 
their  death  the  land  was  to  go  to  the  wife 
and  children  of  James  A.  James  A.  was 
at  home  when  he  told  his  father  to  go  to- 
Wages  and  get  the  money.  Dennis  told 
Mrs.  Johnson  that  he  owed  her  f 50.00. 
that  was  not  paid  into  the  land,  of  the 
money  he  got  from  Wages.  At  the  time 
the  family  of  James  A.  occupied  the  land, 
Richard  waA  living  in  the  neighborhood. 
Dennis  told  Wages  tbat  unless  he  could 
get  the  money  from  Wages  above  men- 
tioned, and  use  it  in  paying  tor  the  place 
he  had  bargained  for,  he  would  lose  it,  as 
he  had  no  money. " 

The  defendant  testified.  In  brief,  that 
during  1863  and  1864  be  was  away  froiD 
home  In  the  army,  except  for  about  thirty 
days,  perhaps.  In  1864.  He  was  not  at 
home  when  James  A.  was  killed.  He  nev- 
er heard  that  any  portion  of  James  A.'s 
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money  went  into  tbe  purchase  of  the  land 
in  qDeatioo,  nor  ha4  he  heard  any  such 
thing  intimated  until  about  tbe  time  this 
suit  was  commenced.  He  bought  tbe  land 
from  Dennis  in  1874  tor  $860,  without  any 
notice  or  cause  to  suspect  any  delect  in 
the  title.  Dennis  lived  un  the  place,  us- 
ing it  as  his  own,  and  exercising  ordinary 
acts  ol  ownership  over  it,  trom  tbe  time 
he  first  went  there,  about  1856,  until  de- 
fendant bought  it,  in  1873,  malting  crops 
on  it  from  year  to  year.  Defendant  never 
told  Coker,  one  of  plaintiff's  witnesses, 
that  his  father's  transactions  were  illesal 
in  the  sale  of  tlie  land,  nor  anything  of 
the  Icind,  and  he  did  nut  remember  that 
he  had  any  conversation  with  Colter 
about  tbe  land.  Defendant  did  not  ascer- 
tain what  had  been  done  with  James  A.'s 
glace,  except  to  learn  it  had  been  sold. 
id  not  learn  what  had  been  done  with 
tbe  proceeds,  and  does  not  Icnuw  that  he 
Inquired  as  to  that.  Had  about  ns  much 
as  he  could  do  to  loolc  after  himself  and 
family.  He  never  had  any  cause  to  sus- 
pect that  the  proceeds  of  James  A.'s  place 
had  been  invested  in  the  Fuller  place,  nor 
had  he  any  intimation  of  such  thing.  He 
was  friendly  with  his  father,  Jameu  A., 
and  family,  and  they  visited  each  other, 
but  be  never  heard  what  had  beeadone 
with  tbe  proceeds  of  James  A.'s  place. 
When  he  went  to  buy  from  his  father,  he 
saw  he  had  the  deed,  and  knew  he  had 
been  occupying  and  using  the  place  for 
many  years  as  his  own.  Did  not  examine 
tbe  title  further.  Thought  It  was  all 
right.  Defendant  sold  tbe  place  for  what 
it  was  worth.  After  James  A.  was  killed, 
he  did  not  inquire  as  to  the  condition  of 
tbe  widow  and  daughter  of  James  A. 
Had  other  things  to  do.  He  knew  when 
he  went  oft  to  the  army,  in  1862,  that  his 
brother  owned  the  tract  which  was  sold 
to  Wages,  and  that  his  iatber  had  bar- 
gained for  the  land  In  question  from  Rob- 
inson, and  had  a  bond  for  title.  When 
he  was  at  home  in  1864  he  visited  tbe  fami- 
ly of  James  A.,  and  knew  that  tbe  re- 
mains of  James  A.  had  been  buried  on  the 
land  in  qnestion,  No  one  had  been  buried 
there  before  James  A.  was.  When  defend- 
ant first  came  home,  in  1865,  the  family  of 
Jamea  A.  and  Dennis  and  bis  family  were 
living  on  tbe  land,  and  defendant  for  two 
years  lived  within  three  miles,  and  then 
moved  to  within  one;  visiting  both  fami- 
lies frequently. 

There  was  put  in  evidence  the  deed  from 
Bobinson  to  Dennis  Sbarpton,  dated 
March  16, 1865,  and  reciting  aconslderation 
of  fSU.  It  was  an  ordinary  warranty 
deed.  Also  tbe  deed  under  which  defend- 
ant holds.  This  was  dated  November  7, 
1878.  recites  a  consideration  of  f855,  and 
that  It  was  between  Dennis  Sbarpton  and 
Richard  Sbarpton.  It  was  signed  by  Den- 
nis and  Jane  Sbarpton.  Tbe  name  of  the 
wife  of  J.  A.  Sbarpton  ie  Clara. 

Tbe  Jury  found  for  petitioners  $427,  with 
interest  from  November  7, 1873,  and  de- 
fendant moved  for  a  new  trial  upon  the 
following  grounds:  (1)  Error  In  admit- 
ting the  following  testimony  of  James  R. 
Coker  over  the  objection  of  defendant,  it 
not   appearing  that  defendant  had   the 


knowledge  or  notice  therein  referred  to, 
previous  to  or  at  tbe  time  of  bis  purchase: 
"I  beard  defendant,  Richard  Sbarpton,  say 
that  bis  father's  transaction  in  tbe  sale  of 
tbe  land  was  illegal.  His  excuse  was  that 
his  brother,  James  A.,  did  not  have  a  deed 
for  it.  He  did  not  see  how  they  could  col- 
lect it  out  of  him.  That,  if  his  father  had 
left  any  property  at  bis  death,  he  (the 
complainant)  could  have  collected  it.  He 
was  neither  guardian  noradnilnistrator." 
It  is  not  stated  what  objection  was 
made  to  this  evidence  at  the  time  it  waa 
admitted.  (2)  Error  in  charging:  "In 
theabsenceof  proof  of  actual  notice,  notice 
may  be  chargeable  to  a  party  in  another 
way.  When  any  fact  come  to  the  party's 
knowledge  which  Indicates  that  there  is 
some  trouble  with  the  title  he  is  about  to 
buy,— that  some  other  person,  other  than 
tbe  liolder  of  tbe  deed,  claims  title  or  an 
interest  in  it,— and  is  such  as  would  nat- 
urally put  a  man  of  ordinarily  reasonable 
care  and  diligence  on  inquiry  as  to  tbe 
true  state  of  the  title,  it  is  bis  duty  to  in- 
vestigate, and  to  use  ordinary  care  and 
prudence  and  diligence  in  it;  and  he  is 
chargeable  with  notice  of  tbe  facts  that 
such  inquiry  discovers  to  him,  or  would 
reasonably  bavediscovered."  (8)  Verdict 
contrary  to  evidence,  etc.  In  a  note  to 
the  sec-ond  ground  tbe  courtstatesthat  to 
the  charg:e  contained  in  that  ground  the  fol- 
lowing was  added:  "  Whether  or  not  there 
were  facts  or  circumstances  known  to  de- 
fendant at  tbe  time,  or  before,  he  pur- 
chased tbe  property  requiring  him  to 
make  inquiry  tinder  this  rule;  and,  if  so, 
what  such  inquiry  would  have  probably 
discovered  tbe  Jury  ro  nst  dettTmine. "  Tbe 
motion  was  overruled,  and  defendant  ex- 
cepted. 

W.E.SimmooB  and  S.  J.  TV/no,  for  plain- 
tiff In  error.  T.  M.  Peebles  and  N.  L. 
Hatcbiaa,  Jr.,  tor  defendant  in  error. 

I 

Simmons,  J.  The  official  report  of  this 
case  discloses  the  facts,  and  sets  out  tbe 
grounds  of  the  motion  for  a  new  trial. 

1.  Tbe  first  ground  of  tbe  motion  istbat 
the  court  erred  in  admitting  the  evidence 
of  Coker  over  the  objection  of  tbe  defend- 
ant. We  cannot  consider  the  first  ground 
of  the  motion,  because  It  is  a  mere  general 
objection  to  the  evidence,  without  speci- 
fying any  ground  therefor.  It  is  too 
vague,  and  does  not  present  any  point 
for  adjudication.  It  does  not  say  what 
the  objection  was,  or  when  it  was  made, 
— whether  made  at  the  trial,  or  put  in  aft- 
erwards in  the  motion  for  a  new  trial. 

2.  There  was  no  error  in  thechargecom- 
plalned  of  in  the  second  ground  of  tbe  mo- 
tion. It  was  Insisted  before  us  that  there 
was  no  evidence  to  authorise  it.  After 
reading  the  evidence  carefully,  we  think 
there  is  abundant  evidence  to  authorize 
tbe  Judge  to  give  this  principle  in  charge 
to  the  Jury,  and  tbe  principle  charged  is 
in  accordance  with  former  rulings  of  this 
court.  Jordan  v.  Pollock,  14  Oa.  145; 
nrquhart  v.  Leverett,  69  Ga.  98;  John- 
son V.  Dooly,  72  Ga.  297. 

8.  The  verdict  of  tbe  Jury  was  fully  au- 
thorized by  the  evidence.  Judgment  af- 
firmed. 
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Hubbard  et  al.  v.  Brooks  et  al. 

Lanoford  et  al.  v.  Nabebs  et  al. 

{Suvtme  Count  of  Oeorgia.    Deo.  23,  189a) 

ADYA.KCEHENTS — BriDEITOB. 

After  a  decree  that  an  Intestate  had  made 
DO  advanoements  to  any  of  his  children,  the  dis- 
C07ery  of  a  memoranaum  of  "donations"  to  his 
children,  in  the  handwriting  of  the  intestate,  is 
not  sulBaient  to  warrant  the  court  in  reopening 
the  case,  especially  where  the  memorandum  bears 
date  26  years  before  the  intestate's  death,  during 
all  of  which  time  he  never  called  the  attention 
of  any  member  of  the  family  to  its  existence. 

Error  from  superior  court,  Hall  county; 
Wellborn,  Judge. 

Langford  and  Hubbard,  as  administra- 
tora  of  D.  K.  King,  filed  their  petition, 
praying  that  his  heirs  at  law,  13  children 
and  representatives  of  children,  be  com- 
pelled to  Interplead  as  to  ad vancements 
that  they  had  received  from  the  Intestate 
In  his  llle-tirae.  The  children  admitted  re> 
celving  various  sums  from  the  intestate 
during  his  life-time,  but  alleged  that  they 
were  gifts,  and  not  advancements.  No 
written  memorandum  of  any  kind  was 
found  among  the  Intestate's  effects  as  to 
such  gifts  or  advancements.  After  a  bear- 
ing, the  court  decreed  that  the  Intestate 
had  made  no  advancement  which  could  be 
charsred  against  any  of  his  children,  and 
ordered  an  equal  distribution  of  the  es- 
tate. About  a  year  after  this  the  adrain- 
Istratoi-s  filed  another  petition.  In  which 
they  alleged  that  they  bad  discovered  a 
memorandum  book  containing  the  follow- 
ing entries  In  the  handwriting  of  said  de- 
ceased :  "  April  16tb,  1869. 

"A  memorandnm  of  donations  made  by 
D.  K.  King  to  bis  children: 

Johns.  Arnold. 1285  00 

Cicero  O.  Brooks. 825  00 

do.  76  00 

do.  100  00 

Alsoonemule lOO  00 

JohnN.  King 600  00 

L.  J.  Martin 600  00 

April,  1859. 

JamesSewell 700  00. 

Alsoonemule 75  00" 

The  administrators  alleged  tbdr  belief 
that  these  various  sums  were  Intended  as 
advancements,  and  prayed  the  court  to 
modify  its  former  decree  accordingly. 
Two  of  the  children,  Mrs.  Hubbard  and 
Mrs.  Langford,  filed  their  cross-hill,  Id 
which  they  stated  that  the  memorandum 
was  in  the  handwriting  of  the  intestate, 
and  also  alleged  their  belief  that  the  sums 
mentioned  were  Intended  as  advance- 
ments. The  other  defendants  moved  for 
a  dismissal  of  the  petition  and  cross-bill. 
Their  motion  was  granted,  and  both  the 
plaintiffs  In  the  petition  and  cross-bill  ex- 
cepted, and  bring  error. 

H.  H.  Duan  and  Harrison  &  Peeples,  for 
plaintiffs  in  error.  W.  L.  Marler,  A/.  L. 
Uniitb,  S.  C.  Dunlap,  J.  B.  Estes,  and  Geo. 
K.  Looper,  for  defendants  in  error. 

J.  B.  Estes,  for  plaintiffs  In  error.  W.  L. 
Marler,  H.  U.  Dean,  M.  L.  Smith,  S.  C. 
Dunlap,  and  Geo.  K.  Looper,  lor  defend- 
ants in  error.  In  the  matter  of  the  cross- 
bill. 

Simmons,  J.  Under  the  facts  as  alleged 
In  the  pleadings  In  this  case,  the  court  did 


not  err  In  dismissing  the  bill.  The  newly 
discovered  evlience  consists  of  certain  en- 
tries made  by  King,  the  father  of  the  liti- 
gants, in  a  memorandum  book,  which 
was  found  after  the  decree  was  rendered 
on  the  first  trial  of  the  case.  That  mem- 
orandum Is  headed :  "April  16th,  1859.  A 
memorandum  of  donations  made  by  D.  K. 
King  to  bis  children."  ThenfoUowaeverut 
entries  of  donations  made  to  hia  different 
children  In  April,  November,  and  Decem- 
ber, 1859.  This,  on  Its  face,  appears  to  be 
a  memorandum  of  gifts  made  by  the 
father  to  his  children.  Instead  of  advance- 
ments. He  calls  it  a  "donation,  "and  not 
an  "advancement."  See  Ck>de,  §  2580. 
There  is  no  other  fact  alleged  In  the  bill 
which  would  tend  to  show  that  the  father 
intended  this  as  an -advancement,  except 
it  Is  alleged  that  the  other  amounts  re- 
ceived by  bis  children  in  the  first  bill  were 
not  cbarg^ed  in  this  memorandum,  or  in 
any  other  writing  which  bad  been  found. 
It  is  claimed,  however,  by  counsel  for  the 
plaintiffs  in  error,  that  this  was  a  matter 
to  be  submitted  to  the  Jury,  and  not  a 
matter  to  be  decided  by  the  judge.  If  be 
bad  submitted  It  to  the  jury,  it  Is  not  cer- 
tain or  sure,  under  the  all^atlons  in  the 
bill,  that  the  Jury  would  have  found  that 
the  amounts  entered  In  this  memorandum 
were  Intended  as  advancements,  and  not 
as  gifts.  The  court  was  as  fnlly  compe- 
tent to  determine  whether  the  word  "do- 
nations" meant  "advancements,"  as  the 
Iury  would  have  been.  This  memorandnm 
laving  been  made  In  the  year  1859,  and 
the  father  having  lived  (as  we  can  Infer 
from  the  pleadings  in  the  case)  up  to  the 
year  1884-85,  and  never  having  called  the 
attention  of  his  family  to  the  memoran- 
dum,—taking  this  tact  and  all  other  facts 
as  disclosed  by  the  pleadings  Into  consid- 
eration,— we  think  the  court  did  right  in 
dismissing  the  bill,  and  in  allowing  the 
first  decree  in  the  case  to  stand.  The  bill 
filed  by  the  administrators  to  open  the  de- 
cree In  this  case  having  been  properly  dis- 
missed, there  was  no  error  in  dlsmiaslng 
the  answers  of  two  of  the  defendants  filed 
by  them,  in  the  nature  of  cross-bills. 
Judgment  affirmed. 


BoBERTS  ▼.  Gordon,  Governor. 

(Supreme  Court  of  Oeorgia.    Deo.  28,  1890.) 
BA.iir— liiABiLrrr  atteb  Conyiotion. 
Upon  8  leoognisanoe  for  the  appearanoe  of 
the  xnrincipal  to  answer  the  charge  of  assault  and 
battery,   and  not  depart  without  leave  of   the 
court,  the  ball  is  not  bound  for  the  appearance  of 
the  principal  at  a  term  of  the  court  subsequent 
to  tiiat  at  which  he  was  tried,  ooDvioted,   and 
sentenced.    After  sentenoe,  the  ball  was  not  eo- 
titled  to  the  oostody;  but  the  legal  ooatody  was, 
or  should  have  been,  in  the  sheriit. 
(SyUabua  by  the  Court.} 

Error  from  superior  conrt,  Cherokee 
county;  Gober,  Judge. 

Akin  &  Hants,  for  plaintiff  in  error. 
Geo.  R.  Brown,  C.  D.  PbllHps,  and  Barri- 
aon  &  Peeples,  for  defendant  in  error. 

Bleckley,  C.  J.  By  the  terms  of  the 
recognizance.  It  was  to  be  void  on  condi- 
tion that theprincipal  shouldappearat the 
next  superior  court  "from  day  to  day. 
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and  from  term  to  term,  then  and  there  to 
anawer  for  the  onense  ol  assault  and  bat- 
tery, •  •  •  and  Bhall  not  depart  thence 
withoat  the  leave  of  aald  court. "  Tbere 
was  no  stlpnlatlon  to  abide  any  final  or- 
der or  jndgment  of  the  court.  The  princi- 
pal appeared  at  the  February  term,  was 
tried,  and  found  guilty, and  the  court  pro- 
nounced finaljudgment:  the  sentence  being 
that  he  should  pay  within  three  days  a 
fine  of  940  and  all  costs,  and  then  be  dis- 
charged, or,  in  default  of  such  payment, 
that  be  work  In  a  chain-gang  on  the 
pnbltc  works  for  the  term  of  six  months. 
The  fine  was  not  paid,  nor  did  the  convict 
undergo  the  sentence  with  respect  to  labor, 
etc.  After  being  sentenced,  he  left,  and 
did  not  return.  At  the  next  term  of  the 
court,  being  November  term,  he  was  called, 
and  did  not  appear,  whereupon  a  judg- 
ment ols/  declaring  a  forfeiture  of  the  re- 
cognisance was  entered  of  record.  A  scire 
facias  was  issued  upon  this  Judgment  to  fix 
the  liability  of  the  ball.  On  the  trial  there- 
of the  coartcbarged  the  jury, In  effect,  that 
the  bail  was  not  discharged,  but  remained 
liable,  although  the  principal  bad  been 
convicted  and  sentenced.  In  view  of  the 
terms  of  the  recognisance,  we  think  this 
charge  was  erroneous.  With  us,  such  un- 
dertakings are  construed  strictly  in  favor 
of  the  bail  or  surety.  Colquitt  v.  Smith, 
«3  Ga.  341.  In  Deunard  v.  State,  2  Ga.  137, 
this  court,  in  construing  a  similar  Instru- 
ment, said:  "We  bold  that  this  bond 
binds  the  principal  not  only  to  be  and  ap- 
pear at  the  term  to  which  it  is  returnable, 
but  to  continue  to  appear  until  acquitted, 
or  in  some  legal  way  discharged,  or.  If 
tried  and  fonnd  guilty,  until  the  sentence 
of  the  court  is  passed  upon  him,  onless  be 
is  permitted  to  depart  sooner  by  leave  of 
the  court  bad. "  And  see  2  Amer.  &  Eng. 
Enc.  Law,  S2.  Tbere  can  be  no  doubt 
that,  as  soon  as  the  sentence  was  pro- 
nounced, the  sheriO,  and  not  the  bail,  was 
the  proper  custodian  of  the  convict.  The 
legal  effect  of  the  sentence  was  equivalent 
to  a  special  order  directing  the  sheriff  to 
hold  him  in  custody.  This  being  so,  it 
was  not  necessary  to  enter  an  exonerH- 
tiir  on  the  minutes  of  the  court.  In  or- 
der to  discharge  the  ball.  The  sentence 
Itself  operated  as  an  exoner&tur.  Govern- 
or v.  Kemp,  12  Ga.  466.  The  allowance  to 
the  convict  of  three  days  within  which  to 
pay  the  fine  was  no  permit  for  him  tu  go 
at  large  In  the  mean  time.  Even  if  so  con- 
Mtmed,  unless  the  bail  had  assented  to  it, 
be  could  not  be  affected  thereby,  since,  by 
the  general  law,  (Code,  §  4665,)  all  fines 
are  payable  immediately,  unless  the  court 
•ball  grant  further  time.  By  analogy  to 
the  case  of  an  ordinary  creditor,  the  grant 
of  further  time,  without  the  consent  of 
the  bail  or  surety,  would  discharge  him. 
Bnt  we  do  not  put  the  case  upon  this 
ground.  The  default  of  appearance,  on 
which  the  Judgment  of  forieiture  nisi  was 
passed,  and  for  which  the  aeire  facias  pro- 
ceeds, was  at  a  term  of  the  court  subse- 
quent to  the  term  at  which  the  priuclpal 
was  sentenced.  The  bail  was  not  bound 
by  the  stipulations  of  the  bond  for  the  aj>- 
I>earance  of  his  principal  at  any  time  after 
final  sentence.  Ue  might  have  been  so 
bound  if  he  had  stipulated  that  bis  princi- 


pal should  abide  the  Judgment  of  the  court. 
Such  was  the  stipulation  in  State  ▼. 
Whitson,  8  Blackf.  178.  The  charge  of  the 
court  being  erroneous,  and  having  led  to 
a  wrong  result  in  the  verdict,  there  must 
be  a  new  trial,  unless  the  scire  facias  shall 
be  dismissed  by  the  solicitor  general. 
Judgment  reversed. 


Bkown  v.  Statb. 
(Supreme  Court  of  Oeorgia.    Deo.  98, 1890.) 
Costs  in  Cbiminal  Casbb. 
A  person  tried  and  convicted  of  a  criminal 
offense  is  taxable  as  costs  with  the  tees  of  two 
witnesses  sworn  and  examined  In  behalf  of  the 
state,  whether  they  reside  in  the  county  or  not, 
and  of  more  than  two  where  their  testimony  goes 
to  different  material  points,  or  where  the  court 
certifies  that  tlie  question  at  issue  was  of  snoh  a 
character  as  rendered  more  thao  two  witnesses 
necessary  to  a  single  point 
{ayliabus  by  the  Court.) 

Error  from  city  court,  Clarke  county; 
Cobb,  Judge. 

Thomas  &  StrictilaBd,  for  plaintiff  in 
error.    SlylvHons  Morris,  for  the  State. 

Blecklry,  C.  J.  The  question  is  wheth- 
er a  person  convicted  on  indictment  for  a 
misdemeanor  Is  chargeable,  as  a  part  of 
the  costs,  with  fees  of  witnesses  sworn 
and  examined  for  the  state,  unless  the 
witnesses  are  non-residents  of  the  county 
in  which  the  conviction  takes  place.  In 
the  act  of  December  17, 1792,  (Mar.  &  C. 
Dig.  230,)  under  the  head  of  "Jurors'  and 
Witnesses'  Fees  In  Civil  Cases, "  is  found 
this  language :  "  To  each  witness,  per  day 
for  his  or  her  attendance,  for  coming  and 
returning, allowing  thirty  miles  for  a  day, 
not  allowing  for  more  than  three  witness- 
es, to  be  paid  by  the  person  summoning 
the  same,  and  taxed  in  the  bill  of  costs, 
three  shillings  and  sixpence;  the  wituess- 
es  to  have  the  same  allowance  in  criminal 
cases  where  the  person  prosecuted  is  found 
guilty."  This  provision,  so  far  as  we  can 
discover,  has  never  been  repealed.  It  is 
brought  forward  in  Prince's  Digest,  261, 
and  in  Cobb's  Digest,  353,  with  thi  three 
shillings  and  sixpence  per  diem  translated 
into  76  cents.  Code,  §  3841,  declares  that, 
when  the  attendance  of  any  person  resi- 
dent in  the  county  in  required  as  a  witness 
in  any  court,  he  shall,  on  being  duly  served 
with  a  subpoena,  attend  the  court  from 
term  to  term  until  the  case  is  tri>^,  and 
that "  the  witness  fee  shall  be  seventy-flve 
cents  per  <flem. "  Until  1886,  witnesses  re- 
siding out  of  the  county,  when  summoned 
in  behalf  of  the  state  in  criminal  cases, 
were  upon  the  same  footing,  with  refer- 
ence to  compensation,  as  witnesses  resid- 
ing in  the  county ;  but  by  an  act  passed  In 
that  year  their  compensation  was  raised 
to  two  dollars  per  day,  and  so  remains. 
Prince's  Digest,  476;  Cobb's  Digest.  279; 
Code,  §  8846.  That  act  expressly  provided 
that  "nothing  herein  contained  shall  beao 
construed  as  to  preveo  t  the  cost  being  col- 
lected, in  the  same  manner  as  heretofore 
pointed  out  by  law,  from  the  detendantor 
defendants  in  state  cases. "  This  provis- 
ion indicates  that  it  had  been  previously 
the  practice  to  collect  the  lees  of  the  state's 
witnesses  out  of  convicts,  according  to  the 


Digitized  by 


Google 


660 


SOUTHEASTEBN  EEPOBTEE,  Vol.  12. 


(Ga. 


fee-bill  laid  down  In  the  act  of  1792,  supra, 
except  thattheiudiciaryactof  1799(Cobb'8 
Digest,  277)  limited  the  taxable  cost  to 
tlie  fees  of  two  wltneBses,  instead  of  three, 
to  any  material  point.  ThiB  provision  is 
brought  forward  in  Code,  §  3682.  but  qoal- 
ifled  with  a  discretion  in  the  court  to  cer- 
tify that  the  question  at  issue  was  of  sncb 
a  character  as  rendered  a  greater  number 
of  witnesses  necessary  to  a  single  point. 
The  result  of  our  investigation  is  that  a 
person  tried  and  convicted  of  crime  is  tax- 
able, MS  the  law  now  stands,  with  the  fees 
of  two  witnesses  sworn  and  examined  in 
behalf  of  the  state,  whether  they  be  resi- 
dents of  the  county  or  not;  and,  if  addi- 
tional witnesses  are  required  tor  differ- 
ent material  points,  two  may  be  counted 
for  each  point,  and  more  than  two  where 
the  court  makes  the  requisite  certificate. 
The  record  indicates  that  questions  were 
made  in  the  court  below  as  to  the  amount 
adjudged  against  the  defendant  for  wit- 
nesses' fees,  but  the  only  question  argued 
in  this  court  was  as  to  the  right  to  tax 
fees  for  resident  witnesses  at  all.  That 
question  was  correctly  decided  by  the  city 
court,  and  the  Judgment  is  alBrmed. 


Phillips  v.  Statb. 

(Suprvme  Court  of  Oeorgla.  Deo.  28, 1890.) 

Sellxho  Liqvob  without  Liobxsx  —  IxsiCTMurt 
— Rboobd  on  Appbal. 

1.  An  obieotion  to  an  'Indictment  for  selling 
intoxIcatlDg  liquors  without  license,  that  it  does 
not  allege  any  day  or  month  on  which  any  al- 
leged sale  took  place,  comes  too  late  after  defend- 
ant has  been  oonricted,  no  objeotion  having  been 
made  at  the  trial. 

a.  The  trial  judge,  in  making  op  a  brief  of 
evidence  on  appeal,  is  not  obliged  to  hear  evi- 
dence as  to  what  was  testified  to  at  the  trial, 
where  he  certifies  that  he  remembers  the  testi- 
mony distinotly  himself. 

Error  from  superior  court,  Madison 
connty ;  Luhpki.n,  Judge. 

Joba  E.  Gordon  and  Tbomaa  <ft  Strick- 
land,ior  plalntlOalnerror.  W.  B.  Howard, 
Sol.  Oen.,  by  J.  U.  Lnmpkiu  and  Uaniaon 
&  Peeplea,  for  the  State. 

Simmons,  J.  Phillips  was  tried  for  the 
offense  of  selling  spirituous  litiuors  with- 
out a  license,  and  was  convicted,  fie 
made  a  motion  for  a  new  trial,  npon  the 
grounds  that  the  verdict  was  contrary  to 
law  and  the  evidence,  and  without  evl* 
dence  to  support  it,  and  that  the  Indict- 
ment was  fatally  defective,  in  that  it 
failed  to  allege  the  month  or  the  day 
upon  which  the  alleged  sale  took  place; 
which  was  overruled,  and  he  excepted. 

1.  This  case  is  rather  weak  upon  the 
facts,  but  there  was  some  evidence  go- 
ing to  show  the  guilt  of  the  aefendant, 
and,  as  the  trial  judge  was  satisfied  with 
the  finding  of  the  Jury,  we  will  not  inter- 
fere with  his  discretion  in  refusing  a  new 
trial. 

2.  As  to  the  indictment  being  defective 
because  it  did  not  allege  any  day  or 
month  when  the  alleged  sale  took  place, 
the  bill  of  esceptions  states  that  no  point 
or  objection  was  made  as  to  the  indict- 
ment before  conviction.  It  is  too  late  after 
conviction  to  take  exception  to  a  detect 


of  this  kind ;  exception  should  bare  bea» 
taken  upon  the  arraignment. 

ii.  We  know  of  no  law  which  compels  a 
Judge,  in  making  up  a  brief  of  evidence,  to 
hear  evidence  of  others  as  to  what  was 
testified  to,  when  he  remembers  it  dis- 
tinctly himself,  as  the  Judge  certified  be  did 
In  this  case.    Judgment  affirmed. 


Tarboroitgh  v.  State. 
(Supreme  Court  ({f  Qwrgia.    Deo.  S3,  1880.) 
BraoLABT— IxsionoHT— OwmxsHir  OF  Psor- 

>BTT— iHSTBUOTIOm. 

1.  Thehnsbandisbeadof  thehous&tbooAthe 
ownersliip  be  in  the  wife.  Where  bota  reside  to- 
gether In  a  house  belonging  to  her,  it  may  be  de- 
scribed as  bis  house  in  an  indictment  for  burg- 
lary. 

9.  To  declare  the  law  appllesble  to  a  given 
state  of  facts  is  no  ezpression  or  intimation  of 
opinion  as  to  whether  any  of  the  facts  referred  t» 
do  or  do  not  exist  in  the  oase  on  triaL 

8.  Where  both  buiiglary  and  laroeoyfkom  tlie 
house  are  charged  in  the  IndictmeDt,  a  general 
verdict  of  guilty  convicts  the  accused  of  buig- 
lary;  and  whether  the  larceny  be  proved  or  not 
is  immateriaL 
(Si/Uabus  by  the  Court.) 

Error  from  superior  court,  Bartowcoun- 
ty:  Mii.NER,  Judge. 

J.  A.  Baker,  for  plaintiff  in  error.  A.  W. 
FIte,  Sol.  Oen.,  for  the  State. 

Blbckley,  J.  The  Indictment  charged 
both  burglary  and  larceny  from  the  boose. 
The  bouse  was  alleged  to  be  the  dwelHng- 
bonse  of  B.  T.  Leake,  and  the  breaking 
and  entering  were  charged  to  be  with  in- 
tent to  steal  the  goods  and  chattels  of  said 
B.  T.  Leake.  The  indictment  then  pro- 
ceeded to  allege  a  felonions  stealing  from 
the  house  of  a  locket  of  the  value  o(  $10, 
the  property  of  Mattle  I^eake.  The  ver- 
dict was  a  general  finding  of  guilty. 

1.  The  evidence  as  to  the  ownership  of 
the  bouse  was  that  "B.  T.  Leake  has 
everything  in  his  wife's  name.  His  wlf» 
claimed  the  hoaae  as  her  own,  but  they 
both  lived  in  it  together ;  and  the  witness, 
their  daughter,  did  not  know  whether  her 
father  claimed  It  or  not."  The  cctart 
charged  the  Jury  on  this  subject  as  fol- 
lows: "On  the  question  of  ownership,  the 
court  will  charge  you  that  If  the  proof  in 
this  case  shows  that  B.  T.  Leake  occnpleid 
this  house,  lived  In  It  with  hie  wife  and 
family,  at  the  time  of  the  commission  of 
the  offense  charged  In  the  Indictment,  then 
that  is  sufficient  to  support  the  charge  of 
burglary.  You  look  to  the  proof,  and  ae» 
how  that  was.  See  whether  or  not  he  oc- 
cupied the  premises;  whether  he  llvecl 
on  the  premises.  It  Is  not  material 
whether  he  held  under  Mrs.  Leake  or  any 
one  else.  If  he  occupied  the  premises,  and 
was  in  possession  of  the  premises,  it  was 
such  ownership  as  would  protect  him 
from  burglary."  The  court  refused  to 
charge  written  request  presented  by  the 
counsel  for  the  accused  as  follows:  "If  B. 
T.  Leake  occupied  the  house  mentioned  la 
the  bill  of  indictment,  not  in  his  own  right, 
but  In  the  right  of  another,  and  soclaimed, 
and  that  other  also,  at  the  same  time,  oc- 
cupied the  bouse,  then  that  would  not  be 
snch  proof  of  ownership  as  would  support 
thlsbiUot  Indictment."    We  think  there 
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Is  no  doabt  that,  when  a  married  man  oe- 
cnplea  a  d  welllnK-house  vrlth  UIh  family, 
be,  being  the  hear!  of  the  family,  is  consid- 
ered by  the  law  as  having  such  ownerahip 
and  poBsesslon  as  to  make  the  house  his 
for  all  purposes  connected  with  an  Indict- 
ment for  barglary.  Itmattersnot  whether 
be  holds  under  his  wife  or  some  other  per- 
son. Harrison  v.  State,  71  Ga.  802.  It 
may  be,  also,  that  the  property  in  the  house 
could  be  laid  In  the  wife, she  being  the  act- 
ual owner.  Goode  r.  State,  70  Ga.  756. 
We  see  no  reason  why  premises  occupied 
Jointly  by  landlord  and  tenant  might  not 
be  charged  to  be  the  property  of  either. 
However,  where  husband  and  wife  reside 
together,  whatever  else  she  may  be  the 
head  of,  he  is  the  head  of  the  house.    Mor- 

fan    V.  State,   63   Ga.  807;    Primrose  ▼. 
rownlng,  69  Ga.  71:  Neal  v.  Perkereon, 
6lGa.  354;  Code,  §  1753. 

2.  It  is  contended  that  the  court  ex- 
pressed or  intimated  an  opinion  upon  the 
facts,  in  the  charge  which  we  have  quoted 
above.  But  this  seems  to  us  a  strained 
construction.  To  say  that  such  and  such 
an  ownership  would  protect  against  burg- 
lary does  not  imply  any  opinion  in  the 
speaker  that  a  burglary  has  been  commit- 
ted. No  proposition  of  law  can  be  laid 
down  without  some  implication  of  a  state 
of  facts  as  by  possibility  existing:  and 
merely  to  declare  the  law  respecting  any 
state  of  facts  whatever  Is  to  express  an 
opinion  Irrespective  of  the  actual  existence 
of  ancb  facts  in  the  given  Instance. 

3.  As  the  conviction  was  for  burglary, 
the  higher  crime  charged,  it  matters  not 
whether  the  alleged  larceny  was  proved 
or  not.  Bulloch  v.  State,  10  Ga.  48.  It 
follows  that  the  criticism  that  the  prop- 
erty stolen  Is  described  as  a  "locket  "in  the 
Indictment,  and  called  a  "necklace"  in  the 
evidence,  naa  no  materiality.  But  the 
truth  is  that  the  evidence  describes  It  by 
bpth  names:  the  witness  saying  she  left  a 
gold  necklace  on  the  bureau;  that  she  laid 
that  locket  "on  there"  that  night  when 
she  retired,  and  missed  that  locket  the 
next  day,  etc.  There  was  no  error  in  re- 
fusing a  new  trial,  and  the  sentence  of  five 
years  in  the  penitentiary  was  not  excess- 
ive.   Judgment  affirmed. 


Allen  y.  Statk. 
(JSuprtme  Cown  of  Oeorvto.    Dea  88, 1890.) 

IlABCEXT — iHSICTTHBirr — CJOWYKmOIT. 

1.  By  Code,  I  4414,  larceny  from  the  house  of 
anything  under  tne  vaine  of  150  is  a  misdemeanor 
only;  while,  by  section  4406,  simple  laroeny, 
where  the  pro|>arty  stolen  is  a  note,  dne-blU, 
haak-bUl,  or  any  paper  for  the  pe^ment  of  money 
or  other  valnable  thing,  is  a  felony.  It  follows 
that  a  person  Indicted  and  tried  for  laroeny  from 
the  house  on  a  charge  of  stealing  In  a  house  "one 
five-dollar  bill,  of  the  value  of  five  dollars, "  can- 
not be  convicted  of  simple  larceny. 

S.  The  indiotment  and  trial  being  for  a  mis- 
demeanor, and  the  verdict  being  for  a  felony, 
judgment  will  be  arrested  on  mouon. 
(aullalnu  by  the  Court.) 

Error  from  superior  court,  Gordon  coun- 
ty; MiLNKR,  Judge. 

E.  J.  Kiker  and  R.  J.  <t  J.  McCamy,  for 
plaintiff  In  error.  A.  W.  Fite, Sol.  Gen.,  tor 
the  State. 


Blecelbt,  C.  J.  The  Penal  Code  is  in 
an  untortonate  condition  with  respect  to 
its  provisions  on  the  subject  of  larceny. 
By  section  4414,  larceny  from  the  house  of 
any  "goods,  money,  chattels,  wares,  or 
merchandise,  or  any  other  article  or  thing, 
under  the  value  of  fifty  dollars,"  is  punish- 
able as  a  misdemeanor  only,  the  penalty 
being  that  prescribed  in  section  4310.  By 
section  4406,  simple  larceny,  where  the 
property  stolen  Is  a  note,  due  bill,  bank- 
bill,  or  any  paper  securing  the  payment  of 
money  or  other  valuable  thing.  Is  punish- 
able as  a  felony,  by  imprisonment  in  the 
penitentiary  from  one  to  four  years.  The 
stealing  of  a  bank-note  for  one  dollar,  out- 
side of  any  building  or  structure,  is  a  fel- 
ony, while  stealing  from  a  bouse  any- 
thing whatever  under  the  value  of  f  50  is 
only  a  misdemeanor.  Worse  still,  accord- 
ing to  theCode  as  it  now  stands,  the  steal- 
ing of  a  million  of  dollars  in  gold  or  silver, 
lying  loose,  out  of  doors,  would  be  a 
mere  misdemeanor,  no  punishment  being 
prescribed  for  It  save  that  laid  down  in 
section  4310,  and  this  would  r>e  reached  by 
virtue  of  section  4409,  under  the  phrase- 
o\ogSt''B\\  simple  larcenies  or  thefts  of  the 
personal  goods  of  another,  not  mentioned 
or  particularly  designated  in  this  Code. " 
The  larceny  of  paper  money,  under  the 
description  of  bank-blllH,  notes,  etc.,  Is 
mentioned  and  particularly  deslgrnated, 
but  not  the  larceny  of  metallic  money,  or 
of  money  generally,  unless  the  larceny  is 
committed  In  a  house,  etc.,  or  from  the 
person. 

1.  The  indictment  in  this  case  was  for 
larceny  from  the  house,  and  the  property 
stolen  was  described  as  "one  five-dollar 
bill,  of  the  value  of  five  dollars."  The 
court  charged  the  Jury  that,  if  they  found 
the  accused  did  not  take  it  from  the  house 
as  charged  in  the  indictment,  but  that  he 
feloniously  took  it  outside  of  the  house 
with  intent  to  steal,  then,  under  this  in- 
dictment, they  could  find  him  guilty  of 
simple  larceny.  This  was  the  verdict  ren- 
dered. The  charge  of  the  court  was 
clearly  erroneous.  The  ordinary  meaning 
of  a  five-dollar  bill  is  a  bank-bill  for  the  pay- 
ment of  five  dollars.  And  certainly  no  mean- 
ing for  such  a  description  could  be  found 
that  would  not  make  itsignlfy  a  bank-bill, 
anote,  due-bill,  or  some  paper  securing  the 
payment  of  money  or  other  valuable  thing. 
Any  of  these  Instruments  would  be  com- 
prehended in  section  4406,  If  the  stealing 
was  simple  larceny,  and  the  punishment 
for  the  offense  would  have  to  be  imprison- 
ment in  the  penitentiary.  But  the  indict- 
ment was  for  stealing  a  five-dollar  bill  in 
a  house,  and  consequently  the  offense 
charged  was  a  misdemeanor,  and  the 
trial  of  it  would  have  to  be  conducted, 
with  reference  to  the  number  of  challenges 
allowed  and  In  all  other  respects,  ac- 
cordingly. The  accused,  upon  such  tin  in- 
dictment, could  not  undergo  the  Jeopardy 
of  a  conviction  for  felony,  and  he  certainly 
could  not  be  convicted  of  an  offense  touch- 
ing which  he  was  in  no  Jeopardy. 

2.  Nor  could  the  court  sentence  the  ac- 
cused upon  the  verdict  found  to  any  pun- 
ishment whatever.  He  could  not  be  sen- 
tenced for  a  misdemeanor,  because  he  was 
not  convicted  of  It.    He  could  not  be  sen 
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tenced  for  a  felony  becanae  he  was  not  In- 
dieted  tor  it.  The  resalt  1b  that  the  conrt 
erred,  not  only  in  charging  the  Jury,  but 
in  denying  the  motion  made  in  arrest  of 
Judgment.    Judgment  reversed. 


Ellis  t.  Dardkn. 
(Swpremt  Court  of  Qeorgia.    Deo.  28,  1890.) 

RB700ATIOK  OF  WlLI^-lfUSBUaS. 

1.  Under  the  Code  of  Gteor^riii,  the  marriage 
of  s  woman  revokes  a  will,  preTioosly  executed 
bv  her,  In  which  no  provision  is  made  in  ooatem- 
plation  of  such  an  event. 

3.  Parol  evidence  Is  not  admissible  to  show 
that  the  will  was  executed  in  contemplation  of 
the  marriage. 
{SyUabu*  by  the  Court) 

Error  from  superior  conrt,  Taliaferro 
county ;  Lumpkin,  Judge. 

B.  T.  Lewis  and  Horace  M.  Holden,  for 
plaintiff  in  error.  Jus.  Whitehead  and  If. 
Z.  Aodrews,  for  defendant  in  error. 

Bleckley,  C.  J.  1.  In  construing  the 
Code,  it  is  necessary  to  bear  in  mind  sec- 
tion 4,  which  declares  that  "  the  masculine 
gender  shall  Include  the  feminine."  Noth- 
inK  can  be  more  manifest  than  that  this 
rale  was  Intended  to  apply  to  the  provis- 
ions of  the  Code  on  the  subject  of  wills. 
These  provisions  are  very  ample  and  ex- 
tensive, beginning  with  the  definition  of 
a  will,  and  embracing  the  persons  capa- 
ble or  incapable  of  making  them ;  modes 
of  execution,  revocation,  and  probate; 
the  property  subject  to  disposition :  the 
different  classes  of  devises  and  legacies; 
the  ofUce  and  functions  of  executors,  etc. 
Code,  §9  2394-2482.  From  the  first  to  the 
last  of  these  sections,  with  few,  if  any,  ex- 
ceptions, the  masculine  includes  the  femi- 
nine. This  Is  obviously  so  in  the  very  first 
of  them,  which  defines  a  will  to  be  "the 
legal  expression  of  a  man's  wishes  as  to 
the  disposition  of  his  property  after  his 
death."  It  cannot  be  doubted  that  in 
many  of  the  sectioua  the  word  "testator" 
includes  "testatrix."  As  to  most  of  the 
sections  In  which  the  word  occurs,  no  other 
construction  is  possible.  See  sections  2398, 
2400,  2401,  2407,  2413,  2414,  3418,  2420-2422, 
2479,  2480.  Section  2477  reads  as  follows : 
"In  all  cases  the  marriage  of  the  testator 
or  the  birth  of  a  child  to  him,  subsequent 
to  the  making  of  a  will  in  which  no  pro- 
vision is  made  in  contemplation  of  such 
an  event,  shall  be  a  revocation  of  the  will. " 
"We  can  have  no  reasonable  doubt  that  the 
rule  that  the  masculine  includes  the  fem- 
inine applies  to  this  section  as  well  as  to 
so  many  others  touching  the  subject  of 
wills,  and  consequently  that  in  sense  and 
meaning  it  has  thesame  scope  as  if  It  read 
thus:  "In  all  cases  the  marriage  of  the 
testator  or  testatrix,  or  the  birth  of  achild 
to  him  or  her,  subsequent  to  the  making  of 
a  will  in  which  no  provision  is  made  In 
contemplation  of  such  an  event,  shall  be  a 
revocation  of  the  will."  This  construc- 
tion only  treats  the  codiflers  as  governing 
themselves  consistently  by  their  own  rule 
In  doing  theirown  work.  They  undertook 
to  state  In  a  condensed  form  the  law  of 
wills,  and  they  devoted  an  article,  consist- 
ing ut  nine  sections,  to  the  subject  of  rev- 
ocatiim.    Can  it  reasonably  be  supposed 


that  they  intended  to  be  silent  npon  the 
effect  of  marriage  on  the  prior  will  of  a 
woman?  And  yet  they  were  silent  on 
that  topic,  unless  they  dealt  with  it  in  the 
broad,  general  language  which  we  hare 
quoted  from  section  2477.  It  is  well 
known  that  in  hundreds  of  instances 
the  codiflers  did  not  confine  themselves  to 
stating  the  law  as  they  found  it,  but  that 
they  exercised  the  function  of  unifying 
and  harmonizing  its  various  rules  and  pro- 
visions so  as  to  present  what  tbny  deemed 
a  more  consistent  and  complete  system. 
Their  work,  as  a  whole,  has  been  adopted 
by  competent  authority,  and,  except  where 
altered  or  repealed,  is  now  the  law  of  the 
land.  We  have  only  to  accept  it  as  writ- 
ten, and  Interpret  it  by  a  rule  found  in  the 
Instrument  itself,  to  arrive  at  the  conclu- 
sion that  marriage  has,  in  this  state  at 
least,  as  much  effect  upon  a  woman's  will 
as  npon  a  man's.  There  may  be  more  or 
less  reason  why  revocation  should  be  the 
result  in  the  one  case  than  in  the  other, 
but  certainly  there  is  reason  enough  in 
either  case.  At  common  law  the  woman's 
will  was  revoked,  but  the  man's  was  not. 
The  act  of  1884  put  a  man's  will,  in  this 
respect,  upon  the  footing  of  a  woman's, 
with  an  implied  saving  In  favor  of  wills  In 
which  provision  was  made  for  the  pro- 
spective wife.  It  also  made  the  birth  of  a 
child  operate  as  a  revocation  of  any  prior 
will  in  which  the  child  was  not  provided 
for.  Then  came  the  Code,  in  1863,  and, 
after  varying  the  phraseology  of  the  act 
of  1834  so  as  to  make  it  wider  and  more 
general,  incorporated  its  principle  of  rev- 
ocation into  the  legal  system  nf  wills, 
with  an  implied  saving  in  favor  of  wills 
in  which,  not  the  wife  or  the  child,  l>nt  the 
event  of  marriage  or  the  birth  of  a  child, 
was  provided  for.  This  implied  saving 
might  not  hola  good  as  to  the  wills  of 
women  because  of  other  provisions  of  the 
Code;  but  that  would  not  hinder  the  ex- 
press declaration  that  marriage,  or  the 
birth  of  a  child,  subsequent  to  the  making 
of  a  will  in  which  no  provision  is  made  in 
contemplation  of  such  an  event,  shall  oper- 
ate as  a  revocation  of  the  will,  from  hav- 
ing its  full  afflrmative  effect  npon  every 
will  of  that  class,  whether  the  maker  were 
male  or  female.  It  may  admit  of  qoes- 
tlon  whether  the  Code,  taken  as  a  whole. 
intended  to  save  any  will  whatsoever 
made  by  a  single  woman  from  revocation 
by  marriage;  but  this  doubt  need  not 
affect  our  construction  of  section  2477  as 
to  the  class  of  wills  which  make  nu  pro- 
vision In  contemplation  of  marriage.  "WiUs 
of  this  kind  are  expressly  declared  to  be  re- 
voked by  marriage,  though  wills  of  a  dif- 
ferent kind  may  or  may  not  be  so  revoked, 
according  to  their  standing.  In  the  light  of 
other  provisions  of  the  Code  and  the  gen- 
eral scheme  of  testamentary  law.  We  can 
be  sure,  at  any  rate,  that  the  Code  no- 
where declares  that  the  will  of  a  woman 
is  not  revolted  by  marriage  or  by  the  birth 
of  a  child.  Thus  no  contradiction  Is  in- 
volved In  our  construction  of  section  2477. 
and  any  apparent  inconsistency  with  other 
provisions  of  the  Code  which  it  involves 
touches  a  class  of  wills  not  now  under  con- 
sideration. Nor  did  any  repeal  or  modlS- 
cation  of  the  section  result  from  the  en- 
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larged  testamentary  capacity  and  powers 
ot  married  women,  brought  Into  the  law 
by  the  act  of  t86(t  and  the  constitution  of 
1888,  as  expounded  by  this  court  in  the 
case  ot  Urquhart  v.  Oliver,  66  Ga.  344.  If 
marriage  or  the  birth  of  a  child  would 
work  the  revocation  of  a  particular  class 
ut  wills  by  express  statute  when  tlie  testa- 
mentary powersol  a  married  woman  were 
restricted,  we  see  no  reason  why  such  an 
event  should  not  produce  the  same  effect 
after  those  restrictions  were  removed. 
Surely,  marrtaKe  or  the  birth  of  a  child  Is 
as  great  an  event  in  the  life  of  a  woman 
as  of  a  man,  and  imports  as  important  a 
change  In  the  testamentary  stand-point. 
It  would  seem  that  the  more  the  testa- 
mentary powera  ot  the  two  sexes  are 
equalized,  the  more  reasonable  it  would  be 
to  apply  to  both  alike  the  provisions  of 
section  2477  of  the  Code.  It  is  a  mistake 
to  suppose  that  this  provision,  as  applied 
to  men,  has,  or  ever  had,  any  purpose  to 
coerce  them  into  the  performance  of  any 
legal  duty  which  they  owe  to  their  fam- 
ilies. A  man  may  bequeath  his  entire  es- 
tate to  strangers.  Code,  S  2899.  All  legal 
rights  of  the  wife  and  family,  snch  as 
dower  and  a  year's  support,  are  as  secure 
HKalnst  a  wiU  made  at  one  time  as  at  an- 
other. The  object  ot  the  provision  is  to 
securu  a  specific  moral  influence  upon  the 
testamentary  act, — the  moral  influence 
of  having  before  the  mind  a  contin- 
gent event  ho  momentous  as  marriage  or 
the  birth  of  a  child,  and  so  deserving  of 
consideration  in  framing  a  testamentary 
scheme.  A  pnblic  policy  which  rejects  the 
will  of  a  prospective  husband  orfather  be- 
cause it  affords  no  evidence  of  the  pres- 
ence of  this  influence  may  well  reject  that 
of  a  prospective  wife  or  mother  for  the 
same  reason.  Both  are  alike  free  from  any 
legal  obligation  to  provide  by  will  for 
spouse  or  child;  and  both,  as  a  general 
rule,  are  e>iually  under  the  sway  of  moral 
motives  so  to  do  when  these  claimants, 
existing  or  anticipated,  are  thought  ot, 
and  their  claims  duly  considered.  There 
is  as  much  reason  in  requiring  one  as  the 
other  to  furnish  evidence  in  the  will  itself 
that  the  testamentary  act  was  performed 
with  the  future  event  of  marriage  or  birth 
(If  a  child  in  actual  and  present  contem- 
plation. Now  that  women,  according  to 
the  decision  In  Urquhart  v.  Oliver,  supra, 
have  substantially  the  same  testamentary 
freedom  as  men,  the  wills  ot  both  sexes, 
whether  made  before  or  after  marriage, 
ought  to  stand  on  thesamefooting.  It  was 
only  OD  the  doctrine  of  implied  repeal  of 
certain  statutory  restrictions  in  the  Code 
that  this  court  could  arrive  at  the  conclu- 
sion announced  in  Urquhart  v.  Oliver.  But 
that  conclusion  does  not  require  for  its 
completeness  or  itsconsisteucy  that  section 
2477  shall  be  held  not  to  apply  to  wills 
made  by  women,  or  that  a  woman's  will 
should  stand  on  aliigber  plane  than  that 
uf  a  man.  On  the  contrary,  the  harmony 
ot  the  whole  testamentary  system  will  be 
better  preserved  by  treating  the  wills  ol 
both  sexes  alike.  When  a  woman's  rights 
toocbing  the  dlsi^sltion  ot  property  are 
those  of  a  man.  her  disabilities  should 
also  be  those  of  a  man. 
Basing  our  decision  solely  on  the  statu- 


tory system  of  this  state,  we  rale  that 
the  win  now  before  us  was  revoked  by 
thesi^bsequent  marriage  of  the  testatrix, 
though  it  occurred  on  the  same  day  and 
within  a  few  hours  after  the  will  was  exe- 
cuted. A  copy  ot  the  will  Is  not  before 
us,  but  we  take  it  for  granted  from  the 
argument  and  from  the  recitals  In  the  rec- 
ord that  the  sole  beneficiary  under  the 
will  was  a  sister  of  the  testatrix,  and  that 
the  instrument  contained  no  provision 
showing  that  it  was  made  in  contempla- 
tion of  marriage.  How  the  general  ques- 
tion has  been  treated  elsewhere  under 
various  shades  ot  statutory  provisions 
will  api)ear  from  the  following  authori- 
ties: Loomis  V.  Loomis,  51  Barb.  257; 
Brown  v.  Clark,  77  N.  Y.  868;  Fransen's 
Will,  26Pa.i$t.303;  8wanv.Haoimond,18K 
Mass.  46;  Nntt  v.  Norton,  142  Mass.  243,  7 
N.  E.  Rep.  720:  Miller  v.  Phillips,  9  R.  I. 
141;  McAnulty  v.  McAnulty.  (111.)  11  N.  £. 
Rep.  897;  in  reTuller,  79  111.99;  Noyes  v. 
South  worth,  65  Mich.  178,  20  N.  W.  Rep. 
891;  Morton  V.  Qniou,  45  Vt.  145;  Carey's 
Will, 49  Vt.236;  Ward's  Will,  70  Wis. 251. 35 
N.  W.  Rep.  7.31;  Webb  v.  Jones,  36  N.  J. 
Eq.  168;  Fellows  V.Allen,  60  N.H.  439;  Em- 
ery, Ai)peUant,  (In  re  Hunt's  Will,)  81  Me. 
275, 17  Atl.  Rep.  08.  See,  ahio,  Beach.  Wills. 
S  64;  6  Lawson,  Rights,  Rem.  *  Pr.  §  3285; 
notes  to  Young's  Appeal,  80  Amer.  Dec.  516 ; 
1  Jarm.  Wills,  (5th  Amer.  Ed.)  p.  268  et 
seq.;  3  Jarm.  WilU,(5th  Amer. Ed.)  p. 783, 
note  19;  Schouler,  Wills,  §  424;  8  Wasbb. 
Real  Prop.  576,  (side  page  698;)  1  Woener, 
Adm'u,  p.  107. 

2.  The  parol  evidence  ottered  to  show 
that  the  will  was  executed  In  contempla- 
tion ot  the  marriage  was  properly  re- 
jected. In  order  to  save  a  will  Irom  revo- 
cation by  subsequent  marriage,  the  will 
itself  must  cpu  tain  the  requisite  evidence 
that  the  event  was  contemplated.  At 
least,  such  evidence  must  appear  on  the 
face  of  some  document  offered  for  probate 
as  a  part  ot  the  will.  Deupren  v.  Deupree, 
45  Qa.  415.    Judgment  affirmed. 


Vance  et  al.  v.  Roberts,  Sheriff. 
^Supreme  Court  of  Cteorgia.    Dec.  83,  I89a) 
MoBTOA.oa8— FoBzoiAatm— DisnOBUTiox  or 
FBoonoa. 
1.  In  a  contest  between  mwtnge  creditors, 
V.  and  U.,  over  the  proceeds  of  the  sale  of  the 
mortKaKed  property  is  the  banas  of  the  sheriff, 
V.  alleged  that  while  both  the  mortgages  were 
executed  the  same  day,  and  were  written  by  the 
same  person,   the  latter  was  instructed  by  the 
mortgagor  to  make  H.  's  mortgage  subject  to  V.'s, 
it  being  written  after  V.  's,  and  that  the  mortgagor 
exeouted  M.  's  mortgage  in  the  belief  that  it  was 
made  subject  lo  V.'s,  utough  by  the  fraud  or  neg- 
lect of  the  scrivener  it  was  not  so  made.    Held, 
that  the  issue  was  properly  stricken  out,  as  be- 
sform  a  ■  ...      - 


ing  an  attempt  to  rut 


a  mortgage  without 


making  the  mortsagor  a  party. 

a.  An  Bllegatlon  that  H.  had  received,  as  col- 
lateral security,  oertain  notes  and  mortgages 
which  had  been  collected,  or  could  have  been 
collected  by  the  exercise  of  proper  diligence,  is 
properly  slxicken  out  in  such  contest,  as  being 
too  vag^ie  and  uncertain  to  submit  to  Uie  jury. 

8.  Code  Oa.  f  1949,  provides  that  a  creditor 
having  a  lien  on  two  funds  of  the  debtor,  equally 
accessible  to  him,  shall  be  compelled  to  pursue 
the  one  on  which  other  creditors  have  no  lien. 
Held,  that  M.  would  not  be  compelled  to  relin- 
quish bis  claim  on  the  fund  In  oontroversy,  and 
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to  make  his  debt  out  of  land  of  whloh  he  held  a 
defeasible  deed,  and  notes  held  as  collateral, 
where  the  deed  contained  no  power  of  sale,  and 
the  notes  had  nerer  been  sued  to  judgment. 

4.  The  fact  that  the  amount  of  the  debt  as 
stated  in  M.  's  affidavit  of  foreclosure  was  larger 
than  that  stated  in  the  mortgage  does  not  affect 
the  validity  of  the  foreclosure,  but  the  contesting 
inreditor  may  have  the  amount  reduced. 

6.  Where  the  verdict  of  the  ]ui7  in  such  con- 
test does  not  cover  the  issue  submitted  to  them, 
it  Is  proper  for  the  court  to  send  them  back  to 
pass  upon  such  issue. 

Error  from  Buperior  court,  Bartow 
county;  Milner,  Judg^. 

F.  A.  Cautrell  and  J.  A.  Baker,  for  plain- 
tiffs m  error.  John  H.  Wikler  and  John 
W.  Akin,  for  defendant  in  error. 

Simmons,  J.  Mary  A.  Bibb  brought  her 
rule  against  tbe  sheriff  of  Bartovr  coun- 
ty  for  the  distribution  of  funds  In  tbe 
bands  of  the  sheriff  arising  from  the 
sale  of  certain  personalty  of  B.  F.  Blbb, 
under  the  levy  of  a  ff.  fa.  in  her  favor,  and 
of  certain  mortgage  executions   on    tbe 

Sroperty.  To  this  role,  Moore,  Marsh  & 
o.,  mortgage  creditors,  and  Vance  & 
Kirby,  also  mortgage  creditors,  of  B.  F. 
Bibb,  were  made  parties.  The  e.  fk.  of 
Mrs.  Bibb  was  allowed  to  be  paid,  and  the 
real  contest  is  between  the  mortgage 
creditors  mentioned.  Vance  &  KIrby  con- 
tested tbe  right  of  Moore,  Marsh  &  Co.  to 
participate  In  the  distribution.  The  first 
issue  made  by  Vance  &  Kirby  against 
Moore,  Marsh  St  Co.  was,  in  substance, 
that  Moore,  Marsh  &  Co.  should  not  par- 
ticipate equally  with  Vance  &  Kirby  in  the 
distribution,  because,  although  the  two 
mortgages  were  of  equal  date,  and  both 
written  by  Ashford,  one  of  the  firm  of 
Moore,  Marsh  &  Co.,  Vance  &  Kirby's 
mortgage  was  written  first  by  Ashford, 
and,  after  Its  execution  and  delivery,  Ash- 
ford was  Instructed  by  Blbb  to  write  a 
mortgage  for  Moore,  Marsh  &  Co.  upon 
tbe  same  property,  having  the  mortgage 
to  express  that  it  was  subject  to  and  In- 
ferior in  dignity  to  tbe  mortgage  of  Vance 
&  Kirby;  and  that  Blbb  relied  Implicitly 
upon  Ashford  to  write  the  mortgage  as 
instructed,  and  positively  refused  to  make 
Moore,  Mafsh  &  Co.  any  mortgage,  except; 
as  should  be  made  expressly  subject  to  the 
mortgage  of  Vance  &  Kirby;  and  that, 
when  Bibb  signed  the  mortgage  to  Moore, 
Marsh  &  Co.,  he  thought  it  contained  a 
clause  making  it  subject  to  the.mortgage 
of  Vance  &  Kirby, but  that  Ashford,  either 
through  accident,  mistake,  or  fraud, 
omitted  to  make  the  mortgsige  of  Moure, 
Marsh  &  Co.  subject  to  that  of  Vance  ft 
Kirby,  and  therefore  tbe  mortgage  of 
Moore,  Marsh  &  Co.  should  not,  in  equity, 
be  allowed  tu  gain  a  dignity  it  would  not 
otherwise  have,  but  should  be  held  Infe- 
rior in  lien  to  the  mortgage  of  Vance  & 
Kirby.  This  issue  was  stricken  by  the 
court  upon  demnrrer,  and  Vance  &  Kirby 
exceptedi  We  think  the  court  did  right  In 
sastalning  tbe  demurrer.  It  was  an  effort 
on  the  part  of  Vance  &  Kirby  to  reform  a 
mortgage  deed  made  by  Bibb  to  Moore, 
Marsh  &  Co.,  without  making  Bibb  a 
party  thereto.  While  the  charges  made 
by  Vance  &  Kirby  against  Ashford  may 
be  trne.  we  do  not  know  but  that  Blbb, 


the  maker  of  the  mortgage,  Is  satisfied 
with  it  as  it  stands;  and,  as  far  as  ap- 
pears from  the  record,  he  is  satisfied,  as 
be  was  not  made  a  party ;  and,  as  it  does 
not  appear  that  he  requested  tbe  court 
that  he  shonld  be  made  a  party,  we  do 
not  see  bow  the  written  contract  made 
between  him  and  Moore,  Marsh  &  Co. 
could  be  changed  without  his  consent,  or 
without  his  being  made  a  party  to  the 
pleadings. 

■  3.  The  second  issue  made  by  Vance  & 
Kirby  was  that  Moure,  Marsh  &  Co.  had 
received  payments  on  their  mortgage, 
amounting  in  the  aggregate  to  $4(X),  for 
which  they  had  given  no  credit.  This  was 
also  demurred  to,  and  the  demurrer  over- 
ruled, and  it  was  allowed  to  stand  as  an 
issue  between  the  parties. 

3.  The  third  issue  made  was  that  Bibb 
had  delivered  to  Moore,  Marsh  &  Co.,  as 
collateral,  solvent  notes  and  mortgages 
aggregating  f600,  or  other  large  snm,  and 
that  tlie  amounts  and  dates,  and  time  when 

gayable,  were  unknown  to  Vance  &  Kirby, 
ut  the  notes  and  mortgages  were  in  the 
possession  of  Moore,  Marsh  &  Co.,  and 
bad  been  collected,  or  could  have  been  by 
the  exercise  of  proper  diligence.  This  also 
was  stricken  on  demurrer.  There  ^as  no 
error  in  sustaining  the  demurrer  to  this 
Issue.  It  was  too  vague  and  uncertain  to 
submit  to  a  jury.  If  it  had  alleged  posi- 
tively that  the  collaterals  had  t>een  col- 
lected by  Moore,  Marsh  &  Co.,  it  would 
have  been  a  good  plea  or  issue,  and  the 
court  would  not  have  stricken  it,  as  he  re- 
fused to  do  as  to  tbe  second  issue  above 
referred  to;  but  when  the  plea  was  that 
the  collaterals  had  been  or  could  have 
been  collected.  It  was  bad,  beraase,  H  the 
collaterals  had  not  been  collected  by 
Moore,  Marsh  &  Co.,  they  were  merely 
held  as  collaterals,  and  Moore,  Ma  rah  & 
Co.  could  not  be  charged  with  the  collat- 
erals unless  they  had  collected  them.  If 
not  collected,  they  held  them  as  they 
would  any  other  security  which  Bibb 
might  have  given  them,  and  Vance  & 
Kirby  had  nu  right  to  insist  that  securi- 
ties which  Moore,  Marsh  &  Co.  may  have 
obtained  from  Blbb  should  be  credited  on 
their  mortgage,  unless  they  had  collected 
the  securities.  If  not  collected,  they  would 
still  be  assets  of  Bibb,  and  would  be  sub- 
ject to  the  claims  of  any  of  Bibb's  credit- 
ors after  Moore,  Marsh  &  Co.  bad  befn 
paid.  There  was  no  allegation  that  any 
of  them  were  lost  by  reason  of  a  failure  to 
collect. 

4.  The  fourth  Issue  filed  by  Vance  St  Kir- 
by was,  In  substance,  that,  to  secure  the 
same  debt  to  Moore,  Marsh  &  C!o.,  Blbb 
had  made  them  a  deed  conveying  certain 
realty,  taking  from  them  a  bond  to  recon- 
vey  upon  the  payment  of  his  indebtedness 
to  thera.  This  realty  was  worth  fS.SflO. 
and  f20  per  month  rent,  which  rent  they 
had  been  receiving  since  the  date  of  the 
deed,  and  were  in  possession  of  tbe  land. 
Vance  &  Kirby  had  no  lien  or  claim  on 
this  realty,  but  Moore,  Marsh  &  Co.  had 
an  exclusive  lien  upon  \%  Vance  &  Kirby 
therefore  prayed  that  Moore,  Marata  ft  Co. 
be  compelled  to  go  upon  the  realty  and 
the  notes  and  accounts,  alluded  to  In  the 
last  issue,  upon  which   they   bad    an  ex- 
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clufiiTe  lien ;  and  that  the  tands  In  the 
bands  of  the  sheriff  be  applied  to  the  debt 
of  Vance  &  Klrby.  This  also  was  Btricken 
on  demurrer.  Uur  Code,  §1949,  declares: 
"  Ab  among  themaelree,  creditors  must  bo 
prosecute  their  own  rights  as  not  un- 
necessarily to  Jeopard  the  rights  of  others; 
hence,  a  creditor  having  a  Hen  on  two 
fonds  of  the  debtor,  equally  accessible  to 
liim,  will  be  compelled  to  pnrsne  the  one 
on  which  other  creditors  have  no  lien." 
It  is  argued  by  counsel  for  the  plalntitt  in 
error  that,  under  this  section,  Moore, 
Marsh  &  Co.  should  have  been  compelled 
by  the  court  to  relinquish  their  lien  upon 
the  naoney  in  the  hands  of  the  sherin. 
and  in  court  for  dlBtributiou,  and  proceed 
against  the  land  and  notes  and  accounts 
which  they  had  as  collateral,  and  that 
the  court  therefore  erred  in  sustaining  the 
demurrer  to  this  plea.  Wedo  not  think  so, 
under  the  facts  In  tblH  case.  The  tacts 
show  that  Moore,  Marsh  &  Co.  had  a  de- 
feasible deed  to  certain  realty  and  some 
notes  and  accounts  as  collateral.  They 
bad  no  Judgment  lien  against  the  land. 
Nor  does  it  appear  that  the  deed  which 
Bibb  made  to  them  to  the  i«nd  contained 
a  power  of  sale  antborising  Moore,  Marsh 
A  Co.  to  sell  the  land  for  the  purpose  of 
payinjc  their  debt.  Nor  were  the  notes 
and  accounts  sued  to  judgment,  and  that 
jadgment  levied,  the  property  sold,  and 
the  money  brought  into  court.  We  do  not 
think  that,  nnder  these  circumstances,  eq- 
uity would  compel  Moore,  Marsh  &  Co.  to 
relinquish  their  lien  upon  the  money  in 
the  hands  of  the  sheriff  In  court  to  be  dis- 
tributed, and  compel  them  to  proceed 
against  the  land,  and  to  bring  suits  on  the 
notes  and  accounts.  Although  Moore, 
Marsh  &  Co.  had  liens  upon  the  land  and 
notes  and  accounts,  these  did  not  consti- 
tute an  ultimate  fund  equally  as  accessible 
to  them  as  the  money  in  court.  There  was 
no  error,  therefore,  in  dismissing  this  iroue 
upon  demurrer.  8ee  Plant  v.  Onnn,  7 Fed. 
Rep.  751,  decided  by  Mr.  Justice  Woods,  of 
the  supreme  court  of  the  United  States, 
upon  facts  similar  to  thefacte  of  this  case. 
As  to  the  rent,  the  Issue  tendered  did  not 
set  up  any  distinct  claim  to  have  it  ap- 
plied to  the  debt  of  Moore,  Marsh  &  Co., 
nor  did  it  aver  that  it  bad  not  been  so  ap- 
plied, or  that  it  was  not  embraced  In  the 
payments  set  np  in  the  issue  of  payment 
which  the  court  allowed  to  stand. 

5.  During  the  progress  of  the  trial, 
Moore,  Marsh  &  Co.  tendered  their  mort- 
Kage,  which  recited  that  It  was  given  to 
Mecure  an  indebtedness  of  $8,217.15;  also 
tbe  affidavit  of  foreclosure  upon  this  mort- 
f^age,  which  alleged  that  Bibb  was  indebt- 
ed to  them  f8,651.78.  principal,  f 216.59,  in- 
terest, and  $880.83,  attorney's  tees;  and 
also  the  S.  fa.  issued  thereon,  for  the 
amounts  specified  In  the  affidavit  of  fore- 
elosare.  To  the  introduction  of  the  mort- 
gage, affidavit,  and  S.  fa.,  Vance  &  Klrby 
objected  on  the  grounds  that  the  mort- 
l^age  showed,  on  iti?  face,  that  it  was 
given  to  secure  an  IndebtednesB  of  $3,217.- 
15.  as  principal,  and  the  foreclosure  was 
for  $8,651.78,  principal  and  interest,  and 
attorney's  fees  on  the  latter  amount. 
Tbis  objection  was  overruled,  and  Vance 
ft   Klrby  excepted.    The  fact  that  there 


was  a  variance  between  the  amount 
claimed  in  the  affidavit  of  foreclosure  of 
the  mortgage  on  the  personalty  and  the 
amount  stated  In  the  mortgage  does  not, 
in  our  opinion,  muke  the  foreclojure  void. 
If  the  amount  claimed  in  the  affidavit  Is 
too  large,  the  defendant  in  the  mortgage, 
or  the  contesting  creditor,  as  in  this  case, 
can  contest  the  amount  claimed,  and 
have  it  reduced  if  it  is  too  large.  This 
was  one  of  the  issues  tried  in  the  case, 
and  the  Jury,  by  their  verdict,  reduced  the 
claim  made  in  the  affidavit  nearly  $1,000. 
There  was  no  error,  therefore,  in  admit- 
ting the  mortgage,  affidavit,  and  S.  fa.  In 
evidence  before  the  Jury. 

6.  The  next  error  complained  of  is  that, 
when  the  Jury  returned  u  verdict,  "We,  the 
Jury,  find  on  the  issue  in  favor  of  Vance  & 
Klrby,"  the  Judge  ordered  the  Jury  to  re- 
tire and  find  what  amount,  if  any,  was 
due  upon  the  mortgage  of  Moore,  Marsh 
&  Co.,  whereupon  the  Jury  retired,  and 
brought  In  the  following  verdict:  "We, 
the  Jury,  find,  on  mortgage  in  favor  of 
Moore,  Marsh  &  Co.,  principal,  $2,078.22; 
interest,  $452.03;  attorney's  fees,  $267.82." 
The  court  did  right  in  sending  the  Jury 
back  to  their  room  to  find  what  was  due 
upon  Moore,  Marsh  &  Co.'s  mortgage. . 
That  was  the  real  issue  which  they  were 
Impaneled  to  try.  Their  first  verdict  did 
not  cover  this  Issue,  and  it  was  the  duty 
of  the  court  to  have  the  issue  passed  upon 
by  them,  and  to  send  them  back  to  their 
room  In  order  that  this  might  be  done. 

Judgment  affirmed. 


McCaclet  v.  Mcrpht  et  a/. 

(Supreme  Cawrt  of  Oeorffia.    Deo.  28,  1890.) 

E^XBODTION  Sau— Frlud— BnciMiov— EvisiKoa. 

1.  Where,  in  an  action  against  an  exeoatl<»i 
creditor  for  fraadulently  preventing  othera  from 
biddinf,  plain  tiS,  the  ezecutioD  debtor,  [Kwystliat 
the  creditor  he  compelled  to  acoonnt  tor  the  value 
of  the  property  purcliased  by  him,  and  defendant 
demurs,  on  the  ground  that  plaintiff'B  only  reme- 
dy is  rescission,  whereanon  plaintiff  amends  and 
prays  for  that  relief,  ana  on  trial  gets  a  verdict, 
which  is  set  aside,  defendant  cannot  then  demor 
to  the  amended  petition,  on  the  grooad  that  the 
relief  therein  sought  is  inconsistent  with  that 
prayed  in  the  original  petition,  by  whioh  plaintiff 
most  be  held  to  have  electad  to  alflrm  the  sale. 

ji.  &i  an  action  to  rescind  the  ezecntion  sale 
of  a  saw-mill  on  the  ground  of  fraud  practiced  by 
the  execution  creditor,  and  for  the  rent  of  the 
mill  while  It  was  in  his  possession.  It  Is  admissi- 
ble to  show  what  rent  defendant  obtained  for  the 
mill. 

8.  Where  a  contract  is  in  evidence,  bnt  plain- 
tiff admits  that  it  Is  not  binding  on  defendant,  it 
is  not  error  for  the  ooort  to  omit  to  instruot  as  to 
Its  leRal  effect,  when  not  requested  to  do  so  by 
defendant. 

4.  It  is  not  error  to  refuse  to  permit  a  witness 
to  answer  a  question  calling  for  a  conclusion  of 
law. 

6.  Where  a  saw-mill  is  fraudulently  pur- 
chased at  execution  sale  by  the  execution  <sed- 
Itor,  who  induces  others  not  to  bid,  the  debtor 
can,  In  an  action  to  rescind  the  sale,  recover 
rent  for  Its  use  while  it  is  ia  the  creditor's  pos- 
session. 

Error    from  superior  court,   Whitfield 
county;  Milner,  Judge. 

W.  K.   Moon  and   McCuteben  Jt  Sbu- 
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mnte,  tor  plaintitt  In   error.    R.  J.  A  J. 
McCtany,  tor  detendauts  in  error. 

Simmons,  J.  Murphy  et  at.  sued  Mc- 
Cauley  tor  damageH,  upon  the  ground 
that  McCauley  had  levied  upon  a  certain 
engine  and  saw-mlll  In  their  poBaeasion, 
and  bad  the  Hame  sold  under  said  levy, 
and  at  the  time  of  the  Bale  he  fraudulently 
prevented  one  Edwarda  from  bidding  by 
certain  false  and  fraudulent  statements 
made  to  said  Edwards,  wbei-eby  McCauley 
was  enabled  to  purchase  the  property  at 
the  sale  at  much  less  than  its  value.  The 
original  prayer  in  the  petition  was  that 
McCauley  b«  compelled  to  account  to  them 
for  the  value  of  the  machinery :  that  the 
executions  might  be  decreed  satisfied ;  and 
that  McCauley  be  decreed  to  pay  to  them 
such  amount  as  the  property  was  worth 
on  the  day  of  sale,  beyond  what  was 
then  due  on  the  debt.  McCauley  demurred 
to  this  petition,  on  the  ground  that  plain- 
tiffs were  not  entitled  to  the  relief  prayed, 
and, if  thesalewas  void,  plaintlfis  were  not 
entitled  to  recover  any  money  verdict 
against  blm,  but  could  have  the  sale  de- 
clared void,  and  allow  plaintiffs  to  resell. 
Murphy  seems  to  have  taken  this  view  of 
the  case,  and,  after  the  demurrer  was 
filed,  be  amended  his  petition,  and  prayed 
that  the  pretended  sale  be  set  aside,  and 
McCauley  be  required  to  account  for  the 
reasonable  hire  of  the  machinery,  praying 
further  for  general  relief,  etc.  It  does  not 
appear'  that  the  demurrer  was  passed 
upon  at  that  term  of  the  court,  and,  as 
far  as  we  can  learn  from  the  record,  the 
parties  went  to  trial  upon  the  original 
and  amended  petition,  and  the  jury  at 
that  term  decreed  a  rescission  of  the  sale 
and  f6U0  for  hire.  It  further  appears 
that  on  motion  of  the  defendant  this 
verdict  was  set  aside  and  a  new  trial 
granted.  At  the  next  term  of  the  court, 
defendant  withdrew  his  first  demun-er. 
and  put  in  a  second  demurrer  to  the 
amendment  of  the  original  petition  pray- 
ing for  rescission,  which  he  had  caused  to 
be  made  by  his  first  demurrer,  claiming 
that,  plaintiffs  having  made  their  electl<)n 
to  affirm  the  sale  and  sue  for  the  alleged 
fraud,  such  election  was  conclusive  upon 
them,  and  the  prayer  Inst  mentioned  was 
improper  and  Inconsistent  with  the  suit 
as  originally  brought.  This  demurrer 
was  overruled  by  theconrt.  The  case  then 
proceeded  to  trial,  and  the  plaintiffs  had 
a  verdict.  Another  motion  was  made 
for  a  new  trial,  which  was  overruled,  and 
defendant  excepted. 

The  first  special  ground  of  the  motion 
for  a  new  trial  claims  that  the  court  erred 
in  refusing  to  strike  plaintiffs'  amended 
prayerforareBCission  of  the  sale  and  claim 
of  rents,  and  overruling  defendant's  de- 
murrer thereto,  and  in  refusing  to  submit 
the  question  to  the  Jury  as  to  what 
would  be  the  proper  relief  in  this  case 
under  the  orijrinal  prayer  or  amended 
prayer,  and  in  charging  the  jury  that,  it 
they  found  in  favor  of  plaintiffs,  then  they 
should  set  aside  the  sale  and  find  for  the 
plaintiffs  reasonable  rents  for  the  use  of 
the  mill.  Under  the  facts  of  this  case  we 
do  not  think  the  court  erred  in  refusing  a 
new  trial  upon  either  of  the  points  made 


in  this  ground.  We  cannot  bold  as  mat- 
ter of  law  that  whei-e  a  plaintiff  files  bis 
suit  claiming  one  specific  form  of  relief, 
and  defendant  demurs  to  that  relief,  on 
the  ground  that  it  is  not  the  proper  relief 
under  the  facts  in  the  case,  and  plaintitT 
then  acquiesces  in  the  defendant's  view  as 
to  the  remedy  and  the  law,  and  amends 
his  petition,  and  prays  for  the  relief 
pointed  out  by  defendant  in  his  demur- 
rer, and  a  trial  is  had  thereon,  the  Jury  re- 
turning a  verdict  granting  the  relief 
sought  in  the  amended  prayer,  and  for 
some  reason  a  new  trial  is  granted,  and 
that  verdict  set  aside,  the  defendant  can 
at  that  late  day  demur  to  the  amendment 
which  he  caused  to  be  made  by  his  first 
demurrer.  It  seems  to  us  that  aach  a 
proceeding  would  be  trifling  with  the 
court.  If  he  was  entitled  to  demur  at  all 
to  the  amendment  which  he  caused  to  be 
made  by  his  first  demurrer,  he  ought  tt> 
have  demurred  when  the  amendment  was 
made,  and  not  have  waited  until  a  trial 
bad  been  bad  thereon  and  a  verdict  ren- 
dered upon  the  same.  Our  Code  declare* 
that  demurrers  shall  be  filed  at  the  first 
term.  Nor  are  we  sure  that,  if  the  demur- 
rer had  been  made  in  time.  It  oogbt  to 
have  been  suBtained  on  the  ground  taken 
therein.  Under  onr  Code  and  the  Acts  of 
1885  and  1887,  both  legal  and  equitable 
causes  of  action  can  be  Joined  In  the  same 
petition;  and,  if  so  joined,  both  legal  and 
equitable  rights  may  be  prayed  for  there- 
in, and  the  court  and  jury  may  enforce 
either,  as  the  Justice  of  the  case  may  re- 
quire. If  a  defendant  desires  an  election 
to  be  made  by  the  plaintiff,  he  should 
move  the  court  at  a  proper  time  to  re- 
quire the  plaintiff  to  elect  which  remedy 
he  will  ask  the  court  and  Jury  to  enforce. 
If  the  defendant  does  not  do  this,  and 
the  plaintiff  himself  fails  to  elect,  in  our 
opinion,  the  court,  after  hearing  the 
pleadings  and  the  evidence,  may  then  elect 
for  the  plaintiff  and  charge  the  Jury  upon 
such  electlou ;  or  he  may  charge  the  Jury 
upon  both  remedies  prayed  for  In  the  pe- 
tition, if  he  sees  proper  to  do  sorleffviug 
it  tu  the  Jury  to  say  which  of  the  remedies 
they  will  give  to  the  plaintiff.  More- 
over, under  the  peculiar  tacts  In  this  case, 
we  do  not  think  the  court  erred  in  over- 
ruling the  second  demurrer,  because  the 
defendant  in  his  first  demurrer  point- 
ed out  specifically  to  the  plaintifn  the 
amendment  which  the  plalntifls  made; 
and  by  demurring  to  the  relief  sought  in 
the  original  petition,  and  pointing  out  In 
his  demurrer  the  proper  relief  which  the 
plaintiffs  ought  to  have  prayed  for,  he 
virtually  assented  to  the  amendment.  By 
demurring  to  the  first  relief  prayed,  and 
pointing  out  the  proper  relief  and  assent- 
ing thereto,  he  virtually  compelled  tbe 
plain  ttfTs  to  elect  to  try  the  case  upon  tbe 
amendment,  which  was  for  a  rescission 
of  the  contract  and  rents  for  the  mill.  He 
ought  not  therefore  to  complain  because 
there  was  no  formal  election  made  by  the 
plalntlB,  or  because  the  court  charged 
the  Jury  upon  the  relief  prayed  for  in  tbe 
amendment,  and  omitted  to  charge  upon 
the  relief  prayed  in  the  original  petition. 
Nor  should  the  demurrer  have  been  sus- 
tained upon  tbe  ground  that  tbe  amend- 
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ment  bad  never  been  lormany  allowed 
by  the  court.  When  the  amendment  waa 
made  and  acted  open  by  the  coart  and 
the  partlee,  that  was  safflcient. 

The  next  complaint  is  that  the  conrt 
erred  In  allowing  the  plain  tlffa  to  prove 
liow  mnch  the  mill  earned  while  leased  by 
Md^auley  to  Williams,  the  objection  beinx 
on  the  g^round  that  the  Inquiry  should  be 
restricted  to  what  the  mill  was  worth  for 
hire  or  rent.  What  the  mill  was  worth 
for  hire  or  rent  was  the  real  Issue  to  be 
decided  by  the  Jury.  Tbey  were  to  decide 
that  question  from  all  the  evidence  submit- 
ted tc>  them,— the  condition  of  the  mill,  its 
capacity  to  saw  timber,  the  value  of  the 
timber  sawed,  and  the  proportion  of  that 
value  to  which  the  mill  was  entitled,  as 
shown  by  the  opinion  of  experts  on  this 
subject.  And,  as  a  further  lllnstratlon  as 
to  the  value  of  the  mill  for  rent  or  hire, 
we  think  the  platntifts  were  entitled  to 
prove  what  Williams  ajcreed  to  pay  to  de- 
fendant for  the  hire  of  the  mill.  Of  course, 
this  was  not  conclusive  as  to  its  true  reutal 
value,  but  the  Jury  could  take  this  into 
consideration  In  connection  with  the  other 
facts  proven.  If  there  were  any  special 
reasons  why  Wllllama  paid  to  the  defend- 
ant more  than  the  mill  was  worth  for  hire 
or  rent,  then  the  defendant  would  be  au- 
thorised to  prove  to  the  jury  what  those 
reasons  were,  as  he  did  in  this  case,  to- 
wit,  that  Williams  gave  more  for  the  hire 
of  the  mill  than  its  true  rental  value,  be- 
cause the  defendant  agreed  to  sulldt  or^ 
ders  for  the  mill,  etc.  When  that  was 
proved,  doubtless  the  Jury  saw  at  onee 
that  what  Williams  agreed  to  pay  was 
more  than  the  mill  was  really  worth  for 
hire  or  rent.  So  we  think  there  was  no  er- 
ror in  admitting  this  testimony. 

Nor  was  then  any  error  in  the  conduct 
of  the  conrt  as  complained  of  in  the  seventh 
ground  of  the  motion.  The  court  was 
proceeding  to  charge  the  legal  effect  of  a 
certain  written  contract  made  between  the 
parties,  when  plaintiffs'  counsel  interrupt- 
ed and  remarked  that  tbey  did  not  insist 
open  this  contract  as  a  binding  agree- 
ment, but  only  as  showing  the  motive  of 
McCaoley.  The  court  then  omitted  to  In- 
struct the  Jury  us  to  the  meaning  of  thecon- 
tract  or  Its  effect,  and  said  it  was  before 
them  only  to  throw  light  upon  the  motive 
which  governed  the  defendant.  Plalntlil 
In  error  insists  that  the  court  erred  in 
omitting  to  state  to  the  Jury  the  purpose 
of  th«  agreement  and  its  legal  binding 
effect,  and  should  have  stated  that  if  the 
tary  found  It  was  conditional,  and  the 
condition  was  not  complied  with,  then  it 
wonid  not  bind  McCauiey  dther  legally  or 
morally.  The  error  complained  of  In  this 
ground  Is  not  as  to  what  the  court  did 
any,  bot  what  he  omitted  to  say.  If  the 
objection  bad  been  made  that  the  court 
charged  the  Jury  that  the  agreement  was 
before  them  only  to  show  the  motive  of 
MeCnaley,  It  would  have  presented  a  differ- 
ent qaestlon;  but,  after  counsel  for  the 
plaintiffs  admitted  In  open  court  that  the 
agreement  was  not  Introduced  as  a  bind- 
ing; contnu;t  upon  McCauiey,  it  was  then 
unnecessary  for  the  court  tu  constrne  the 
contract,  and,  if  the  defendant  bad  wished 
to  have  it  construed  after  the  remarks  by 
v.l2£.£.no.l4— 42 


plaintiffs'  counsel  and  the  court,  he  should 
have  requested  the  court  to  so  charge  up- 
on It. 

There  was  no  error  in  refusing  to  allow 
Murphy,  one  of  the  plaintiffs,  to  answer 
the  question  propounded  to  him  by  de- 
fendant's counsel  as  complained  of  In  the 
ninth  ground  of  the  motion.  The  question 
propounded  was  a  question  of  law,  and. 
If  the  witness  had  answered  it,  it  would 
not  have  been  as  to  the  fart,  but  simply 
hia  conclusion  as  to  the  law  upon  the  facts 
stated  In  the  question. 

The  next  ground  complains  that  the 
conrt  erred  In  charging  that  the  plaintiffs 
could  recover  rents  in  this  case  against 
the  legal  title.  We  think  that,  if  the  plain- 
tiffs, while  legally  in  possession  of  this 
property,  had  been  illegally  deprived  of  the 
property  by  Mc( Pauley,  they  would  be  enti- 
tled to  rents  for  the>use  of  the  same  while 
thus  unlawfully  In  McCanley's  possession. 
Under  the  facts  In  this  case,  they  had  a 
right  to  the  possession  of  this  property 
until  MrCauley  proceeded  in  a  legal  mau" 
ner  to  dispossess  them  of  the  same ;  and.  If 
McCauiey  deprived  the  plaintiffs  of  the 
property  by  fraudulent  means,  we  think 
their  right  of  possession  gate  them  the 
right  to  recover  rents  for  It  until  they 
were  legally  deprived  of  the  same. 

The  otber  grounds  of  the  motion,  not 
herein  discussed, complain  that  the  verdict 
Is  contrary  to  law,  to  the  evidence,  and  is 
excessive.  The  evidence  was  conflicting 
npon  the  qaestlon  of  McCauley's  actions 
at  the  time  of  the  sale,  and  as  to  the  value 
of  the  mill  for  rent  while  it  was  in  his  pos- 
session. The  Jury  having  found  for  the 
plaintiffs  upon  both  of  these  Issues,  and 
there  being  evidence  to  sustain  their  find- 
ing, and  the  trial  Judge  being  satisfied 
therewith,  we  will  not  interfere  with  his 
discretion  in  refusing  a  new  trial  upon 
these  icroands.    Judgment  affirmed. 


STA.TB  v.  JAMB8.1 

(Supreme  Court  qf  South  Carolina.    Jan.  SO, 

1891.) 
MDKOBR^  JUBOBS— EyIOSNOS— OolfBPISACT. 

1.  A  juror  in  a  capital  case  who  swears  on 
ills  voir  dire  that  he  is  opposed  to  capital  pun- 
ishment is  properly  rejected. 

2.  A  juror  wlio  states  that  he  served  on  a 
Jury  whioh  oonvioted  oneot  defendant's  confeder- 
ates in  the  crime,  that  in  that  case  he  discredited 
some  of  the  witnesses,  and  that  if  they  were 
a«aln  examined  in  the  present  oase  he  would  do 
likewise,  is  properly  rejected,  as  not  beinec  in- 
different between  the  parties,  thoufh  he  also 
states  that  he  can  find  a  verdict  aoo(n^ing  to  the 
law  and  to  the  evidence. 

8.  The  impressions  of  a  Juror  as  to  defend- 
ant's guilt,  based  on  what  he  "had  heard. "  do 
not  disqualify  him,  where  he  states  on  his  vo^ 
eU/re  that  he  can  render  a  fair  and  impartial  judg- 
ment aooordlng  to  the  law  and  the  evidence. 

4.  The  admission  in  evidence,  on  a  murder 
trial,  of  the  declarations  of  one  of  several  con- 
spirators, made  before  the  killing,  though  not 
In  pursaance  of  the  conspiracy,  is  not  reversible 
error,  where  the  trial  jadge  subsequently  in- 
stracts  the  jury  to  disregard  the  evidence,  and 
where  the  verdict  rendered  is  undeniably  correct. 

6.  Where  one  of  several  alleged  conspirators 
disappeared  at  about  the  time  of  the  arrest  of 
the  others,  the  testimony  of  a  witness  that  be  had 
seen  the  conspirator  in  question  go  from  defend- 
ant's  house  very  early  one  morning,  at  about  the 

'Hehearing  granted. 
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time  of  the  arrest  of  Ute  others.  Is  admissible, 
■HkB  It  is  evidence  of  a  subatantive  act  by  snch 
conspirator,  and  not  In  the  nature  of  a  declara- 
tion by  him  after  the  common  enterprise  had 
terminated. 

6.  On  a  mnrder  teial,  the  theory  of  the  state 
was  that  defendant  had  hired  sevwal  negroes  to 
UU  his  father.  The  theory  of  defendant  was  that 
deceased  had  been  shot  by  the  negroes  because 
Uiey  were  Jealous  of  him  on  account  of  his  rela- 
tions with  their  wives.  One  of  defendant's  wit- 
nesses testified  that  on  one  occasion  he  sold  fish 
to  deceased,  and  that  the  latter  gave  them  to  two 
colored  women.  Held,  that  the  declarations  of 
deceased  when  he  gave  away  the  flsh,  not  in  the 
presence  of  defendant  or  any  of  the  alleged  con- 
spirators, were  properly  rejected. 

7.  One  of  the  conspirators,  who  has  turned 
state's  evidence,  and  who,  on  his  cross-examina- 
tion, has  denied  that  he  tiad  ever  told  his  attor- 
ney that  a  confession  of  the  crime  had  been  pro- 
cured from  him  by  the  threats  of  the  sheriff,  does 
not  thereby  waive  the  privileged  character  of  his 
communications  to  the  attorney,  and  the  latter 
cannot  be  compelled  to  disclose  them  for  the  par- 
pose  of  impeaching  the  witness. 

Appeal  from  common  pleas  circuit  conrt 
of  Darlington  county;  Witbebspoon, 
Judge. 

E.  Kettb  Danaa  and  Dargaa  &  Tbomp- 
SOD.  for  appellant.  J.  At.  Johnson,  for 
the  State. 

McOowAN,  J.  At  the  June  term  of  the 
court  of  general  Beealons  for  Darlington, 
18%,  the  defendant,  Joseph  W.  James,  and 
tola  co-defendants,  William  Scott  and  Lewis 
Williams,  were  arraigned  upon  an  indict- 
ment for  the  murder  of  Joneph  James,  the 
father  of  the  defendant,  on  May  8, 1888. 
The  indictment  contained  three  counts. 
The  first  charged  William  Scott,  Lewis 
Williams,  Robert  Arthur,  and  the  defend- 
ant as  principal;  the  aecondcharged  Lew- 
is Williams  as  principal;  and  the  third 
charged  Bcott  Arthur  and  the  defendant 
as  accessories  before  the  fact.  On  motion 
of  the  defendant,  the  case  was  conttnned. 
At  the  October  term,  1888,  nn  motion  of 
the  defendant  and  Lewis  Williams  an  or- 
der was  passed  by  his  honor  Judge  Al- 
DKicH,  granting  each  of  them  a  separate 
trial,  and  thereupon  the  case  was  again 
continued.  The  sollcltorhaving  elected  to 
try  the  defendant,  James,  first,  the  case 
came  on  for  trial  before  his  honor  Judge 
Pbkssi.ry  and  a  Jury  at  the  March  term, 
1880.  The  jury  found  the  defendant  guilty 
and  he  was  sentenced  to  be  banged,  but 
npou  appeal  to  the  supreme  conrt  be  was 
granted  a  new  trial.  See  81  S.  C.  225,  9  S. 
E.  Re]i.  844,  where  an  outline  of  the  facts 
are  given.  At  the  March  term,  ISSO,  the 
case  aK^iiucame  on  for  trial  before  his  hon- 
or Ju(I;;e  WiTHEUSFOON.  In  organizing 
the  Jury,  O.  C.  Best  was  sworn  on  his  voir 
dire.  Among  other  things,  he  declared 
that  he  was  opposed  to  capital  punish- 
ment. The  Judge  ruled  that  he  was  not 
an  Impartial  Juror,  and  ordered  him  to 
stand  aside.  Defendant  excepted.  One 
Woodhara  was  called  to  the  book,  and  up- 
on examination  on  his  voir  dire  be  said 
that  he  had  expressed  an  opinion  as  to 
tbegnilt  or  Innocence  of  the  defendant; 
that  be  discredited  some  of  the  witnesses 
who  were  examined  on  the  trial  of  Will- 
iams; and,  if  the  same  witnesses  were 
«wom  again  in  the  trial  of  James,  be 
wonld  still  discredit  their  evidence.    Tbe 


Judge  ordered  the  Juror  to  stand  aside, 
and  defendant  excepted.  J.  T.  Howie 
was  presented,  and  sworn  on  hlH  voit 
dire.  He  said  that,  from  what  be  had 
heard  about  tbe  case,  he  thought  the  de- 
fendant was  guilty;  but  be  solemnly 
swore  that  be  could  go  on  tbe  Jury  and 
render  a  fair  and  impartial  verdict  accord- 
ing to  the  law  and  the  evidence.  The 
Judge  directed  tbe  Juror  to  bepreaented, 
and  the  defendant  excepted.  'Hie  defend- 
ant's peremptory  challenges  were  all  ex- 
hausted before  the  panel  was  completed. 
The  Jury  being  organised,  tbe  trial  pro- 
ceeded, and  during  Its  progress  several 
questions  arose  as  to  the  admissibility  al 
certain  testimony,  which  wo  will  endeav- 
or to  consider  in  connection  with  the  ex- 
ceptions. Under  the  charge  of  tbe  Jadge, 
tbe  Jury  again  found  tbe  defendant  guilty, 
and  he  was  again  sentenced  to  be  banged 
on  Friday,  May  9,  1890.  Tbe  defendant 
again  appeals  to  this  conrt,  and  moves 
for  anen  trial;  but,  the  case,  having  iMsen 
postponed  by  tbe  parttes.  the  appeal  was 
not  heard  until  November  36,1890;  and 
we  will  now  consider  his  exceptions  neria- 
ttm. 

1,  "Because  bis  honor  erred  in  bol<ling 
that  tbe  Juror  Best  was  incompetent,  on 
the  ground  that  he  was  somewhat  op- 
posed to  capital  punishment;  tbe  said 
Juror  having  been  a  member  of  the  panel 
which,  at  tbe  present  term,  baa  found 
Lewis  Williams,  one  of  the  co-defendants, 
guilty  of  murder,"  etc.  Our  stn tale  upon 
the  subject  makes  the  circuit  Judge  tbe 
trier  of  tbe  matter  of  fact  whether  a  Juror 
isinditferent  In  acause.  State  v.  Dobson, 
16  8.  C.  458,  and  State  r.  WiUlams,  81  8.  C. 
268, 9  S.  B.  Rep.  868.  When  the  Joror  was 
asked  whether  be  was  opposed  to  capital 
pnnishment,  he  answered  unequivocally 
that  be  was.  We  do  not  think  that  the 
judge  committed  error  of  law  In  rejecting 
tbe  Jnror.  In  the  case  of  People  v.  Da- 
mon, 13  Wend.  861,  Chief  Justice  SA.vit.ai 
said:  "Snch  a  joror  is  nnflt.  He  has  pre- 
judged the  question,  be  bas  made  np  his 
verdict  without  hearing  the  evidence,  and 
ought  to  be  excluded  on  common-law 
principles.  It  would  be  a  solemn  mockery 
to  go  through  the  form  of  a  trial  with 
such  a  jury,  or  even  with  one  snch  jnror. 
Tbe  prisoner  Is  sure  to  be  acquitted,  Inde- 
pendent of  the  question  of  gailt  or  Inno- 
cence. It  wonld  be  a  misnomer  to  call 
snch  a  proceeding  a  trial, "  etc. 

2.  "Because  his  honor  erred  In  holding 
that  the  juror  Woodbam  was  incompe- 
tent: the  said  Juror  having  answered, 
when  examined  on  bis  voir  dire,  that  he 
could  find  a  verdict  according  to  tbe  law 
and  tlie  evidence, "  etc.  Bnttbe  Jnror  also 
said  that  he  was  on  the  Jury  which  had 
just  convicted  Williams,  and  that  In  that 
case  he  discredited  some  of  tbe  witnesses, 
and,  if  they  were  examined  In  tbe  case  of 
James,  be  would  still  discredit  them,  etc 
Tbe  trial  judge  decided  that  tbe  Juror  was 
not  indlHerent  to  the  parties,  and  we  can- 
not say  that, In  sodolng.be  committed  er- 
ror of  law. 

8.  "  Because  bis  honor  erred  in  holding 
that  the  Juror  Howie  was  competent,  hav- 
ing, when  called  to  the  book,  expressed 
his  belief  in  the  guilt  of  the  defendant,  "etc. 
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The  ]uror  paid  that,  from  what  be.  bad 
heard,  be  thougbt  the  defendant  guilty, 
but,  notwltbBtandlns  that,  be  could  go 
apon  the  Jury  and  render  a  fair  and  im- 
partial lodgment  according  to  the  law 
and  the  evidence.  Upon  tbat  ground  the 
]iidge  ordered  him  to  be  presented, and  we 
are  unable  to  say  that  in  doing  ao  be  com- 
mitted error  of  law.  It  seems  to  ua  that 
the  Impression  of  the  Inror,  based  upon 
what  he  "had  Ilea rd,"  was  not  more  de- 
cided than  that  .of  the  ]uror  Toland  in 
Coleman's  Case,  who  admitted  that  he 
had  said  "tbat  a  man  committing  so 
■boclcing  a  murder  as  this  Is  reported  to 
be  did  not  deserve  a  trial  by  Jury."  See 
State  V.  Coleman,  20  S.  C.  450. 

4.  "Because  his  honor  erred  in  admit- 
ting In  evidence  the  alleged  conversations 
of  the  accomplice  Liewls  WllllamB  with 
Daniel  Q.  Harris  and  J.  B.Howell;  and 
that  his  honor's  subsequent  confession  of 
his  error,  and  his  attempted  correction  of 
the  same,  did  not  undo  the  wrong  of  re- 
ceiving it, "  etc.  The  declarations  claimed 
to  have  been  improperly  admitted  were 
made  to  the  witnesses  Harris  and  Howell 
by  Lewis  Williams,  an  accomplice,  in  1886, 
before  Joseph  James  was  killed,  but  dur- 
ing the  time  when,  as  it  seems,  efforts 
were  being  made  to  take  his  life.  When  it 
is  shown  prima  ikcie  that  parties  are  con- 
federates In  crime,  the  declaration  of  one 
in  regard  to  the  common  design  is  ad- 
missible against  all  or  either  of  the  par- 
ties. Every  act  and  declaration  of  each 
member  of  the  confederacy  in  pursuance 
of  the  original  concoctlve  plan,  and  in  ref- 
erence to  the  common  object.  Is,  in  con- 
templation of  law,  the  act  and  declaration 
of  all.  1  Oreenl.  Ev.  $  111.  The  theory  of 
the  state  was  that  the  killing  was  done  by 
three  negrotjfl,  Williams,  Arthur,  and  Scott, 
for  a  compensation  promised  them  by  the 
ddTendant,  Joseph  W.  James,  who  was 
not  to  appear  In  the  horrible  business.  In 
that  case,  the  conspiracy  being  sufficiently 
shown,  the  declarations  of  each  In  regard 
to  the  common  design  were  the  Joint  dec- 
larations of  all.  But,  when  the  defend- 
ants were  allowed  to  swear  in  their  de- 
fense. It  was  not  free  from  dlfllcnlty  to  de- 
termine what  declarations  of  one  of  the 
confederates  not  on  trial  were  admissible 
against  another  who  was  on  trial.  We 
have  carefully  read  the  testimony  in  ques- 
tion,  and  we  are  not  entirely  satisfied  that 
In  his  first  ruling— admitting  the  testi- 
mony—the Judge  committed  error;  but.  If 
so,  the  judge  himself  corrected  the  error, — 
revened  bis  ruling,  and.  In  effect,  struck 
tbe  testimony  from  the  record,  saying: 
"Yesterday,  In  admitting  tbe  testimony 
of  J.  B.  Howell  and  Daniel  O.  Harris  as  to 
declarations  of  Lewis  Williams,  I  thought 
in  tbeir  testimony  there  was  sufficient, 
witb  reference  to  carrying  out  the  con- 
spiracy, to  let  the  matter  go  to  tbe  Jury. 
After  having  the  stenographer  to  furnish 
tbe  testimony,  and  looking  over  it,  I  have 
concluded  tbat  J  erred  In  letting  tbat  tes- 
timony go  before  tbe  Jury,  on  the  ground 
tbat  it  does  not  appear  to  be  promotive 
of,  or  in  pursuance  of,  tbe  conspiracy. 
"The  Jury  will  not,  therefore,  regard  the 
declarations  of  Lewis  Williams  in  tbe  con- 
versations with  Daniel  G.  Hants  and  J. 


B.  Howell,  referred  to,  as  a  part  of  tbe 
testimony  in  this  case. " 

5.  BuCiti8ui-gedtbat,tbeteBt1mony bay- 
ing been  once  neard  by  the  Jury,  possibly 
their  minds  had  received  impressions  wbidh 
remained  after  the  testimony  was  stricken 
from  tbe  record,  and  that  this  possibility 
alone  should  entitle  tne  defendant  to  a 
new  trial.  We  know  that  the  law  is  very 
tender  of  human  life;  but,  considering  tbe 
character  of  the  testimony  in  connection 
with  the  whole  case,  we  cannot  bold  that 
the  bare  circumstance  of  tbe  evidence 
having  been  beard  by  tbe  Jury  should  vi- 
tiate tbe  whole  proceeding.  Tbe  Jury  was 
Instructed  not  to  consider  it ;  and  we  must 
assume  that  they  were,  what  the  law  dl- 
rects,  sensible.  Intelligent  men,  entirely 
without  bias.  It  Is  true,  there  are  ex  treme 
cases  In  some  of  our  sister  stat^  In  which 
the  courts  have  gone  very  far  In  the  direc- 
tion Indicated;  but  there  Is  no  such  case 
in  this  state.  As  we  think,  the  proper  rule 
In  sucb  cases  Is  laid  down  In  2  tirah.  ft  W. 
on  New  Trials,  (2d  Ed.)  p.  638,  where,  in 
commenting  upon  the  case  of  Craddock  t. 
Craddock,  8  Litt.  (Ky.)  78,  the  learned  an- 
thorssay:  "But  so  rigid  a  discipline  would 
be  injudicious.  It  would,  doubtless,  work 
more  evil  than  It  remedied.  A  more  mod- 
erate and  lees  exacting  course  has  been 
found  to  answer  every  purpose.  In  the 
progress  of  a  warmly-contested  suit,  ex- 
ceptionable testimony  will  occasionally 
slip  in,  despite  of  tbe  greatest  care  of  the 
court  and  counsel.  If,  therefore,  tbe  bare 
circumstance  that  such  evidence  bad  gone 
to  the  Jury  vitiated  all  the  proceedings, 
scarcely  a  verdict  of  any  case  of  im- 
portance would  stand.  So  that  it  is,  on 
the  whole,  the  part  of  wisdom  for  courts, 
on  motions  for  new  trials,  to  regard,  not 
so  much  the  fact  that  Improper  evidence 
has  been  admitted,  as  the  influence  it  may 
have  had  on  the  result.  We  may,  then, lay 
it  down  as  a  settled  rule,  that,  ifthe  verdict 
is  undeniably  correct,  a  new  trial  will  not 
be  granted,  notwithstanding  the  admis- 
sion of  improper  evidence, " — citing  cases 
from  tbe  states  of  New  Jersey,  Georgia, 
Mississippi,  Arkansas.  New  York,  and  otb- 
ers. 

6.  "Because  his  honor  erred  In  admit- 
ting the  testimony  of  Ell  Parrott  to  prove 
tbe  acts  of  Bobert  Arthur,  an  alleged  co- 
conspirator, after  the  consammatbm  of 
the  conspiracy."  It  seems  that  Robert 
Arthur,  one  of  the  alleged  conspirators, 
disappeared  from  the  country  about  the 
time  tbe  other  parties  were  convicted. 
The  witness  Parrott  was  put  upon  the 
stand,  and  asked  the  question  whether, 
"shortly  after  the  arrest  of  Bill  Scott 
and  Lewis  Williams,  he  saw  Bob  Arthur 
going  in  the  direction  of  where  young 
James  was  living,  from  his  house,  very 
early  one  morning. "  Counsel  for  the  de- 
fendant objected.  The  Judge  ruled  tbat 
be  would  permit  testimony  as  to  whether 
any  one  saw  Bob  Arthur  after  tbe  killing 
as  a  aubstantive  act.  The  d^endant  ex- 
cepted. As  we  undentand  it,  the  rule  Is 
that,  after  the  common  enterprise  is  at  an 
end,  tbe  declarations  of  a  conspirator  are 
not  admissible  against  bis  fellows  "  when 
they  are  in  the  nature  of  narratives,  de- 
scriptions, or  subsequent   confessions;" 
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but  that  they  are  admissible  "  when  they 
are  either  In  themselves  acts,  or  accom- 
pany and  explain  acts^  tor  which  the  oth- 
ers are  responsible."  1  Ureenl.  £t.  S  283. 
The  Judge  admitted  no  testimony  as  to  a 
confession  of  Scott, but  a  substantive  act; 
and  we  cannot  say  that  in  doing  so  he 
committed  error  of  law. 

7.  "Because  his  honor  erred  in  excluding 
the  testimony  of  Ed  Sanders  as  to  what 
old  man  James  told  the  boy  to  do  with 
the  flah  which  James  had  purchased  from 
the  witness,  holding  that  it  was  narra- 
tive," etc.  It  seems  that  one  of  the  theo- 
ries of  the  defense  wan  that  the  deceased 
met  his  death  at  the  bands  of  Bill  Scott 
and  Lewis  Williams,  because  they  were 
Jealous  of  lilm  on  account  of  his  relations 
with  their  wives ;  and.  in  support  of  this 
view,  they  examined  as  a  witness  one  Ed 
Sanders,  who  In  1888  was  a  finh  peddler  in 
the  country.  He  testified  that  on  one  oc- 
casion he  sold  four  fish  to  the  deceased, 
James,  who  presented  two  of  them  to  an 
old  lady,— thinks  Mrs.  Atkinson.  He  gave 
the  third  fish  to  a  little  colored  boy  to  be 
taken  to  a  colored  woman  in  the  house, 
which  was  done,  and  thefoarth  fish  he  gave 
to  another  colored  woman.  Witness  said : 
"Of  course,  I  didn't  know  either  of  the 
women. "  The  counsel  for  the  defendant 
submitted  that  .it  was  competent  for  the 
witness  to  state  what  the  old  man  James 
said  when  he  gave  the  fish  to  the  little 
boy,  on  the  ground  that  it  was  not  narra- 
tive, but  a  verbal  act.  The  Judge  refused 
to  admit  the  testimony,  and  we  cannot 
say  It  was  error  tu  do  so.  The  whole  case 
shows  that  tbe  declarations  of  the  de- 
ceased were  in  each  Instance  ruled  out, 
whether  accompanying  an  act  or  not,  ex- 
cept when  in  the  presence  of  the  conspira- 
tors or  of  the  defendant. 

8.  "  Because  bis  honor  erred  in  refusing  to 
require  the  witness  J.  J.  Ward  to  disclose 
the  version  of  the  murder  which  he  bad  re- 
ceived from  the  accomplice  Scott  in  Jail, 
holding  that  it  was  a  privileged  commuul- 
catlon, "  etc.  In  order  to  understand  this 
exception  clearly,  it  will  be  necessary  to 
make  a  short  statement.  The  state  called 
William  Scott  as  an  ordinary  witness. 
The  defendant's  counsel  objected  to  his 
competency,  upon  the  ground  that  the 
witness  bad  been  previously  convicted, 
sentenced,  and  punished  in  the  peniten- 
tiary for" burglary  and  lai-ceny,''and  also 
upon  the  ground  that  this  case  for  the 
murder  of  James  was  then  open  and  pend- 
ing against  him.  The  production  of  the 
record  in  the  burglary  case  was  waived. 
The  state, in  that  case,  produced  a  pardon 
from  his  excellency  the  governor.  Thn 
witness  was  then  sworn,  and  examined  as 
to  the  time,  manner,  circumstances,  and 

Sersons  engaged  In  the  killinK,  etc.  Upon 
is  cross-examination,  he  stated  that  J. 
J.  Ward,  a  lawyer  at  the  bar,  visited  him 
in  Jail  as  his  attorney  in  the  case.  He 
was  then  asked  this  question:  "Did  yon, 
in  Jail,  tell  Mr.  Ward  that  yon  knew  noth- 
ing about  the  murder  of  old  man  James, 
that  young  Jue  James  never  spoke  to  you 
about  killing  bis  father,  and  that  all  you 
had  said  about  his  hiring  you  to  do  it 
was  false,  and  you  said  it  because  you 
were  afraid,  that  the  sheriff  bad  threat- 


ened you,  and  drawn  his  pistol  on  you,  or 
words  to  that  effect?"  To  which  the 
witness  answered:  "No,  sir.  He  asked 
me  did  the  sheriff  draw  a  pistol  on  me, 
and  I  told  him, '  No.'  He  asked  me  did 
Sheriff  Cole  draw  a  piatol  on  me,  and  I 
told  him  '  No,  sir.'"  In  making  his  defense, 
the  defendant  called  to  tbe  stand  as  a  wit- 
ness J.  J.  Ward,  who  testified  as  tu  other 
points,— tbe  object  of  bis  visit  to  Scott  In 
Jail,  etc.  He  was  then  asked  to  state  tbe 
account  which  Scott  hakl  given  of  the  kill- 
ing in  that  interview.  The  state  objected 
that  the  witness  could  not  disclose  the 
professional  communications  which  were 
made  to  him  by  his  client.  Mr.  Ward  said 
that  he  regarded  all  the  talk  be  had  with 
Scott  on  that  occasion  as  matter  confi- 
dential between  them  as  attorney  and 
client,  except  in  so  far  as  he  thought  be 
could  use  it  to  his  benefit,  etc.  Tbe  Judge 
asked  tbe  witness  whether  he  was  willing 
to  disclose  the  communications  Scott  bad 
made  to  him,  to  which  he  replied  that  "he 
was  not,  unless  he  was  ordered  to  do  so 
by  tbe  court. "  By  tbe  Court.  "Tbe  only 
point  before  me  now  is,  can  an  attorney 
be  compelled  to  disclose  a  communtcattoo 
between  himself  and  bis  client?  That  is 
the  point  before  me.  and  no  court  has,  as 
I  understand,  gone  to  that  extent:  at 
least,  no  decision  has  been  brought  to  my 
attention.  I  decline  to  compel  the  attor- 
ney Mr.  Ward  to  disclose  the  commnnica- 
tlons  between  himself  and  Scott  at  the 
time  Indicated."  Was  that  error?  It 
seems  to  us  manifest  that  Mr.  Ward,  the 
attorney,  knew  nothing  about  tbe  facts  of 
the  case  as  original  matter,  and  was 
called  only  tor  tbe  purpose  of  contradict- 
ing Scott.  But,  without  regarding  this 
circumstance,  the  rule  of  evidence  which 
holds  as  inviolable  professional  communi- 
cations between  attorney  and  client  is  one 
of  the  most  Important,  and  in  all  forms 
must  be  maintained  in  all  its  integrity. 
Under  the  bead  of  "Evidence  Excluded 
from  Public  Policy,"  Mr.  Oreenleaf  says: 
"The  rule  is  clear  and  well  settled  tbat 
tbe  confidential  counselor,  solicitor,  or  at- 
torney of  the  party  cannot  be  compelled 
to  disclose  papers  delivered  or  commoni- 
cations  made  to  him,  or  letters,  or  entries 
made  by  him,  in  that  capacity.  •  •  • 
The  foundation  of  this  rule  is  not  on  ac- 
count of  any  particular  Importance  which 
the  law  attributes  to  the  business  of  le- 
gal professions,  or  any  particular  disposi- 
tion to  afford  them  protection ;  but  it  is 
out  of  regard  to  tbe  interests  of  Justice. 
which  cannot  he  upboldep,  and  to  tbe  ad- 
ministration of  Justice,  which  cannot  go 
on,  without  the  aid  of  men  skilled  In  Juris- 
prudence, in  tbe  practice  of  the  courts,  and 
In  those  matters  affecting  rights  and  obli- 
gations which  form  tbe  subject  of  ludiclnl 
proceedings.  •  •  •  The  great  object  ol 
tbe  rule  seen^s  plainly  to  require  that  tbe 
entire  professional  intercourse  between 
client  and  attorney,  whatever  it  may  con- 
sist In,  should  be  protected  by  profound 
secrecy. "  See  1  Greenl.  Ev.  §S  2S7,  338.  240. 
But,  while  the  existence  and  importance 
of  the  rule  are  admitted,  it  is  contended 
that  the  object  of  tbe  rule  was  not  to 
protect  the  attorney,  but  tbe  client,  who 
has  tbe  rightto  waive  the  oroteetlon  given. 
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and.  If  he  chooses  to  do  bo,  the  attorney 
is  boand  to  make  fali  disclosure.  We  in- 
cline to  think  that  tWs  nnaaalified  view  is 
not  entirely  consistent  with  the  universal- 
ly received  doctrine  that  the  rule  is  founded 
upon  a  wlue  public  policy,  reaching  be- 
yond the  protection  of  the  partiualar  par- 
ties in  the  case,  and  for  the  good  of  socie- 
ty requiring  that  as  to  sach  communica- 
tions the  month  of  the  attorney  should  be 
forever  sealed.  But,  U  we  assume  that 
Scott  had  the  right  to  waive  his  protec- 
tion against  disclosure  by  bis  attorney, 
did  be  do  so?  In  section  500  of  Wharton's 
Criminal  Evidence  It  is  said  that,  "  while 
the  privilege  may  be  waived  by  tbe  client, 
the  evidence  of  the  waiver  must  be  dis- 
tinct and  unequivocal."  There  was  cer- 
tainly no  express  waiver  made  by  Scott; 
on  tbe  eontraiy,  it  is  urged  that  by  going 
on  tbe  stand  himself,  when  called  as  an 
ordinary  witness,  ))e  thereby  "waived" 
bis  right  of  protection  not  only  as  to  him- 
self, but  also  so  far  as  his  attorney  was 
concerned.  We  do  not  see  how  that  can 
be  considered  as  "unequivocal"  evidence 
of  consent.  The  fact  that  the  client,  being 
a  party,  testifles  in  his  own  behalf,  is  gen- 
erally held  not  to  be  such  a  waiver  of  bis 
privilege  as  to  compel  him  to  disclose 
such  communications.  But  in  Massachu- 
setts It  has  been  held  that  tbe  party,  if  be 
takes  tbe  stand,  waives  the  privilege  so 
far  as  concerns  himself,  and  must  testify ; 
bat  he  may  object  to  having  bis  counsel 
testify  to  such,  even  tbough  be  pnts  him 
on  tbe  stand  himself.    See  1  Greenl.  Ev. 

?i  288,  and  notes;  Montgomery  v.  Picker. 
ng.  116  Mass.  227;  Weeks,  Attys.  §  117. 
We  do  not  tbink  there  was  error  In  declin- 
ing to  compel  Mr.  Ward,  tbe  attorney,  to 
disclose  communications  made  to  him  In 
tbe  coarse  of  consultation  with  Scott, 
while  be  was  bis  client. 

Tbe  defendant,  after  an  able  and  Inde- 
fatigable defense,  has  been  convicted  the 
second  time  of  the  borrlble  crime  with 
which  he  was  charged.  We  are  unable  to 
discovOT  in  the  record  any  such  error  of 
law  as  entitles  him  to  a  second  new  trial, 
and  therefore  tbe  judgment  of  this  court 
is  that  the  judgment  of  the  circuit  court 
be  affirmed,  and  the  case  remanded  to  the 
circuit  conrt  for  the  purpose  of  enabling 
that  court  tu  assign  a  new  day  for  the  ex- 
ecution of  the  sentence  heretofore  pro- 
nonnoed. 

IfcIVBR,  J.,  concurs. 


Statk  v.  White. 

tjSuvreme  Court  of  SouOi  Carolina.    Jan.  96. 
1891.) 

LaBOXNT— iDm  SONAHS. 

One  Indicted  for  larceny  from  "Kennedy" 
K.  may  be  convicted  of  larceny  from  "Canada" 
If.,  as  the  name  written  in  the.  indictment  may 
be  prononnoed  in  the  same  way  as  that  given  in 
tbe  evidence,  and  as  the  variant  orthography  is 
not  calcnlated  to  mislead  defendant  in  the  prep- 
aration of  Ills  defense. 

Appeal  from  common  pleas  circuit  court 
of  Charleston  county ;  Fbasek,  Judge. 

W.  St.  Jvllen  Jervey,  for  tbe  State. 
Treabolm  &  Rbett,  for  dttfendant. 


McIvER,  J.  The  defendant  was  found 
guilty  of  larceny,  under  an  indictment 
which  charged  him  with  having  stolen  the 
goods  of  "Kennedy"  McCatchen,and,havr 
ing  been  convicted,  he  moved  for  a  new 
trial  before  the  circuit  Judge  on  the  ground 
that  there  was  a  fatal  variance  between 
tbe  allegata  and  probata,  inasmuch  as 
the  proof  showed  that  the  goods  alleged 
to  have  been  stolen  were  the  property  of 
"Canada "MuCutchen.  His  motion  having 
been  refnaed,  be  brings  this  appeal  upon 
the  same  ground.  Inasmuch  as  there  Is 
nothing  in  the  "case"  which  shows  tbe 
ground  upon  which  the  circuit  Judge  re> 
fused  the  motion,  it  might  be  sufficient  to 
dispose  of  this  appeal  to  say  that,  tor  all 
that,  we  know,  (from  tbe  record,)  the  cir- 
cuit Judge  migbt  have  refused  tbe  motion 
upon  the  ground  that,  in  bis  Judgment, 
tbe  proof  did  not  shoW  that  tbe  goods 
belonged  to  Canada  McCutcben,  but, 
on  the  contrary,  that  they  were  the  prop- 
erty of  Kennedy  McCutohen;  and,  if  so, 
then  this  court,  clearly,  could  not  over- 
rule this  finding  of  fact  by  the  circuit 
judge.  But  Inasmuch  as  the  solicitor, 
very  properly  no  doubt,  makes  no  sucb 
point  here,  we  will  proceed  to  consider  the 
case  just  as  if  the  circuit  Judge  had  held 
that  though  the  proof  did  show  that  the 
goods  befonged  to  Canada  McCatcben, 
and  the  allegation  was  that  they  were 
the  property  of  Kennedy  McCutcben,  there 
was  no  Bueb  variance  as  would  be  fatal ; 
and  W3  will  proceed  to  consider  whether 
there  waa  any  error  In  such  ruling.  While 
It  Is  undoubtedly  the  rule  that  an  indict- 
ment for  larceny  must  allege  the  name  of 
the  owner  of  the  stolen  goods,  unless  per. 
haps,  where  tbe  owner  Is  unknown,  which 
need  not  be  considered  here,  yet  an  equally 
well-settled  rtile  Is  that  In  describing  per- 
sons, other  than  tbe  accused,  in  an  indict- 
ment, "certainty  to  a  common  intent  is  all 
that  the  law  requires,"  (1  Chit.  Crim. 
Law,  211 ;  State  v.  Crank,  2  Bailey,  70,)  and 
proof  of  tbe  Same  character  Is  sofflcient. 
We  And  it  also  laid  down  in  1  BIsb.  Crim. 
Proc.  §  126,  (of  tbe  edition  in  tbe  supreme 
court  library,  which  seems  to  be  different 
from  that  cited  by  both  counsel  in  this 
case,)  as  follows:  "Tbe  lawdoes  not  take 
notice  of  orthography;  therefore,  if  a 
name  is  misspelled,  no  harm  to  the  prose- 
cution can  come  from  this,  provided  the 
name  as  written  in  the  indictment  is  idem 
Bonana,  as  the  books  express  it,  with  the 
true  name. "  Our  Inquiry  may,  therefore, 
be  narrowed  down  to  the  question  wheth- 
er the  name  of  the  owner  of  the  goods  al- 
leged to  be  stolen,  as  stated  In  the  indict- 
ment, can  be  regarded  as  idem  aonana 
with  tbe  name  as  given  in  tbe  evidence. 
In  the  notes  to  tbe  case  of  Schooler  v. 
ABfaer8t,18Amer.  Dec.  2!I8,  itissald:  "Tbe 
doctrine  oiidem  aonaoa  baa  been  macb  en- 
larged by  modem  decisions  to  conform 
to  the  growing  rule  that  a  variance,  to  be 
material,  must  besuch  a  one  as  has  misled 
the  opposite  party  to  his  prejudice, "  and 
the  cases  sustaining  this  statement  are 
there  cited.  In  Ward  v.  State,  28  Ala.,  at 
page  60,  the  conrt  said:  "The  books 
abound  in  halr-breadtb  distinctions,  but 
we  apprehend  the  true  rule  to  be  that,  if 
the  names  may  be  sounded  alike,  without 
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doins  yiolenee  to  the  power  o(  the  letters 
foand  In  the  variant  orthngrapliy,  then 
the  variance  1b  immaterial. "  We  And  no 
distinct  enunciation  otthe  rule  in  oar  own 
state,  but  our  courts  have  held  that  there 
Is  no  fatal  variance  between  the  name  An- 
tfaron  and  Antrum  or  Antrim,  (State  v. 
ScuriT,  8  Rich.  Law,  68,)  or  between  Cuffle 
and  Catty  or  Cn0,  (State  v.  Farr,  12  Rich. 
Law,  24.)  It  seems  to  us,  therefore,  that, 
without  referrluK  to  the  numerous  cases 
In  the  books,  where  slight  variations  in 
orthography  have  sometimes  been  held 
fatal  and  sometimes  not,  without  refer- 
ence to  any  definite  rule,  it  wonld  be  bet- 
ter to  follow  the  rule  which  may  be  de- 
duced from  the  more  modem  decisions,  to 
this  effect,  that,  where  the  name  as  writ- 
ten In  the  indictment  may  be  pronoanced, 
(although  such  may  not  be  the  strictly 
correct  pronunciation)  In  the  same  way 
as  the  name  given  In  the  evidence,  the 
variance  will  not  be  regarded  as  fatal, 
unless  the  variant  orthography  be  Hnch 
as  would  be  likely  to  mislead  the  defend- 
ant In  preparing  his  defense.  Tested  by 
this  rule,  we  think  it  clear  that  there  was 
no  error  on  the  part  of  the  circuit  Judge  in 
rinsing  the  motion  for  a  new  trial  on  the 
ground  stated.  Kennedy  may  be  pro- 
nounced like  Canada,  and  as  a  matter  of 
fact  sometimes  is  by  uncultured  persons, 
and  there  Is  no  pretense  that  the  defend- 
ant was  misled.'  It  was  admitted  that  the 
goods  alleged  to  have  been  stolen,  and 
which  the  Jury  have  convicte<l  the  defend- 
ant of  stealing,  were  the  property  of  the 
witness  Canada  McCutchen,  and  the  fact 
that,  in  the  Indictment,  the  name  of  the 
owner  was  stated  to  be  Kennedy  Mc- 
Cutchen was  not  calculated  to  mislead, 
and.  so  far  as  appears,  did  not  mislead, 
the  defendant  in  preparing  his  defense. 
The  Judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  affirmed. 

McQowAN,  J.,  concurs. 


Statb  v.  Bbown. 

(Supreme  Court  <^  SouO^  CaroUna.    Jan.  K, 
1891.) 

MDBDBB— G0K8FlBi.0r— EvmsHOS  — Irstbvotions. 

L  On  a  murder  trial,  evldenae  of  one  of  de- 
fendant's witnesses  that  he  overheard  deceased 
and  a  third  person  mention  defendant's  name, 
and  that  they  said  they  wanted  to  see  him  the 
foUowlng  day*  when  tne  killing  ooonrred,  does 
not  even  prima /ooto  show  the  existence  of  any 
conspiracy  between  the  deceased  and  the  third 
person,  and  Is  not  snlBcient  to  lay  the  foundation 
for  tlie  admission  of  the  letter's  declarations, 
made  after  the  killing,  as  to  any  such  conspiracy. 

9.  Eridenoe  that  defendant  nad  been  attacked 
by  tiiird  penons  with  mnrderoos  weapons  jast 
before  he  idUed  deoeaaed  is  Inadmissible  to  show 
self -defenses,  in  the  absence  of  any  evidence  show- 
ing a  oonspunM^  between  snoh  third  persons  and 

8.  An  instmction  tliat,  while  the  state  is 
bonnd  to  prove  the  morder  charged  beyond  a  rea- 
sonable doubt,  defendant  is  only  required  to  prove 
his  plea  of  self-defense  by  a  preponderance  of  the 
evidence,  is  proper,  and  u  not  prejudloial  to  de- 
fendant 

4.  The  fact  that  defendant  has  established  a 
high  chantoter  both  for  peaoeableness  and  honesty 
does  not  warrant  an  Instruction  that  Us  testimony 
as  to  what  occurred  Just  before  the  homicide, 
Which    conflicted  wi^i    the   state's  witnesses. 


should  be  given  great  weight  by  the  Jury;  and 
the  Judge's  fsilnie  to  so  instmot  Is  not  reversi- 
ble error,  espeoially  in  the  absence  of  any  re- 
quest to  that  effect. 

Appeal  from  common  pleas  drenft  court 
of  Lexington  county;  WrrBKBapoos, 
Judge. 

P.  H.  SelBon,  for  the  Stats.  MeeUe  4 
Mailer,  for  defendant. 

MoIVBB,  J.  In  this  ease  the  defendant 
was  Indicted  for  and  convicted  of  tbe  mur- 
der of  one  Lem  Jackson,  called  by  some 
of  the  witnesses  Olen  Jackson,  and  has 
appealed  upon  several  grounds  set  oat  in 
tbeTecord.  It  seems  that  defendant  rest- 
ed his  defense  mainly  on  the  plea  of  aeU-de- 
fense,  alleging  that  the  deceased  bad  en- 
tered into  a  conspiracy  with  John  John- 
son and  Mack  Johnson,  on  tbe  Sanday 
preceding  the  Monday  on  whicb  the  bom- 
Idde  was  committed;  and  that  he.  being 
informed  of  sncb  conspiracy,  waa  com- 
pelled to  fire  the  fatal  shot  in  defense  of 
bis  own  life. 

His  first  ground  of  appeal,  ImpaUng  er- 
ror to  thecTrcuit  Judge  In  refuslngto  allow 
defendant's  counsel  to  iotrodnoe  testi- 
mony to  show  that  sncb  a  conspiracy  bad 
been  formed,  Is  based  upon  an  entire  mis- 
conception ot  the  rulings  of  the  dreuit 
Judge.  An  examination  of  the  "case" 
shows  conclusively  ttiat,  so  far  from  refus- 
ing to  receive  testimony  tending  to  show 
tbe  existence  ot  such  conspiracy,  tbe  dr- 
euit Judge  distinctly  ruled  tbe  contrary. 
In  fact,  defendant's  counsd  did  oVev  testi- 
mony for  the  purpose  of  showing  the  con- 
spiracy, and  all  that  was  ruled  waa  that 
the  testimony  adduced  was  wholly  InsufB- 
dent  to  show  even  prtma  6ude  that  there 
was  any  such  conspiracy  as  that  alleged ; 
and  In  that  ruling  we  entirdy  concur. 
The  first  witness  offered  to  show  sncb  a 
conspiracy  as  that  alleged  was  Hugh 
Brown,  who  said:  "I  beard  Lem  and 
John  [refdrrlng  to  said  John  Johnson] 
call  Fred's  name.  What  they  were  calling 
it  aboat  I  don't  know.  I  hear  them  call 
Fred's  name,  and  say  that  they  wanted 
to  see  him  on  Monday,— they  wanted  to 
meet  on  Monday;  what  it  was  I  don't 
know."  This  certainly  was  wholly  In- 
sufficient to  show  even  prims  tkete  any 
conspiracy  of  any  kind.  The  only  other 
witness  for  this  purpose  was  tbe  prisoner 
himself,  who  was  offered  to  prove  tbe 
conversation  be  bad  in  Jail,  after  tbe  homi- 
cide was  committed,  with  tbe  said  John 
Johnson,  one  of  the  alleged  conspirators, 
which  it  was  claimed  wonld  show  that 
Johnson  bad  told  blm  that  such  a  con- 
spiracy bad  been  formed.  This  testimony 
was  very  properly  ruled  out  as  mere  hear- 
say, for,  until  there  was  prims  iiieie  proof 
of  the  conspiracy,  the  declarations  at  cue 
of  the  alleged  conspirators  against  any 
one  of  the  others  was  no  more  competent 
than  the  declarations  of  any  third  per- 
son, who  was  an  entire  stranger  to  the 
whole  matter.  The  rule,  as  stated  in  1 
Greenl.  Ev.  $  111 ,  is  as  follows :  "  A  foanda- 
tion  must  first  be  laid  by  proof,  anffident, 
in  the  opinion  of  tbe  Judge,  to  establish 
prims  fkcte  a  fact  of  conspiracy  between 
tbe  parties,  or  proper  to  be  laid  before  the 
Jury  as  tending  to  establish  such  tacts." 
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And  tai  ttae  aame  aeetlon  that  eminent 
writer  saya:  "Bometlmee,  for  the  sake  of 
conveBlence,  the  acta  or  declarationa  of 
one  are  admitted  In  evidence  before  aaffl- 
dent  proof  la  given  of  tbe  conspiracy ;  the 
proaecator  undertaking  to  farnlBta  anch 
proof  In  a  aubaequent  stage  of  tbe  cause. 
Bat  thia  reata  in  the  discretion  of  the 
Judge,  and  la  not  permitted  except  under 
partlcnlar  and  urgent  circumstancea,  leat 
tbe  J017  should  be  misled  to  infer  the  fact 
itaeU  01  tbe  conapiracy  from  the  declara- 
tiona of  etrangnra. "  And  again  he  aays,  in 
the  aame  aeetlon,  that,  after  caution  that 
tbe  acta  and  declarations  of  one  of  the 
conapiratora  muat  be  made  or  done  dur- 
ing the  pendency  of  the  criminal  enterprise, 
and  In  furtherance  of  its  ob]ecta:  "If  they 
took  place  at  a  subsequent  period,  and 
are,  therefore,  merely  narrattvea  of  past 
occarrencea,  they  are  •••  to  be  re- 
jected. "  In  view  of  the  law  aa  thus  laid 
down  by  the  standard  antbor,  we  do  not 
aee  how  it  la  possible  to  qnestion  tbe  cor- 
rectness of  the  circuit  Judge's  ruling.  Tbe 
evidence  offered  and  excluded  was  not 
only  a  narrative  of  paat  occarrencea,  but 
it  waa  offered  before  any  testimony  had 
been  adduced  even  tending  to  show  that 
a  conapiracy  had  ever  ezlated.  There  was 
nothing  to  show  that  there  was  any  such 
particular  and  argentcircamstances  which 
may  sometimes  warrant  a  Judge.  In  tbe 
exerclae  of  hia  diacretlon,  lu  permitting  a 
departure  from  tbe  asaal  and  regular  order 
of  tbe  proof,  upon  the  asanrance  that  pre- 
liminary proof  would  subsequently  be  fur- 
nished. But,  at  all  events,  this  is  a  mat- 
ter which  "rests  In  the  discretion  of  the 
Judge."  which  we  think  was  properly  ex- 
erdaed  in  this  Instance,  and  there  certain- 
ly waa  no  error  of  law  in  refusing  to  re- 
ceive tbe  declarationa  of  one  who  was 
claimed  to  have  been  one  of  the  cunspira- 
tora.  The  case  of  State  v.  Oardoia,  11  S. 
C.  195,  relied  on  by  appellant's  counsel,  la 
not  applicable;  for  In  that  case  there  was 
some  evidence  of  the  existence  of  the  con- 
spiracy before  tbe  declarations  of  alleged 
co^conspiratora  were  received;  and  tbe 
fact  that  it  came  from  an  accomplice  did 
not  render  It  Incompetent,  but  could  only 
affect  its  credibility.  And  as  it  is  the 
province  of  the  circuit  judge,  in  the  first 
instance  at  least,  to  determine  whether 
there  baa  been  any  prima  facie  evidence  of 
tbe  conspiracy,  we  must  assume  that  he 
BO  determined  before  receiving  the  declara- 
tion of  tbe  alleged  co-consplrators.  This 
disposes  of  tbe  third  ground. 

The  second  ground  of  appeal.  Imputing 
error  to  the  circuit  Judge  In  refusing  to  al- 
low defendant's  counsel  to  introduce  testi- 
mony to  show  tbat  the  defendant  bad 
been  attacked  by  John  Johnson  and  Mack 
Johnson  with  murderous  weapons  on  the 
night  tbe  homicide  was  committed,  and 
Jubt  before  It  occurred,  has  nothing  what- 
ever to  rest  upon.  A  careful  examination 
of  tbe  "case"  fails  to  show  that  any  such 
evidence  was  ever  ottered.  But,  even  II  it 
had  beoi,  it  should  have  been  rejected,  un- 
less it  bad  been  previously  shown  tbat  tbe 
deceased  had  entered  into  a  conspiracy 
with  the  persons  to  take  the  life  of  the 

grlaoner,  or  to  do  him  some  serious  bodll}' 
arm.    Until  such  preliminary  testimony 


bad  been  Introduced  It  was  no  more  com- 
petent to  prove  that  an  attack  had  been 
made  upon  the  prisoner  by  tbe  persons 
named  than  to  prove  that  he  had  been  at- 
tacked by  a  stranger. 

The  fourth  ground  of  appeal  is  in  these 
words:  "Because  his  honor  erred,  in  bi» 
charge  to  the  Jury,  when  he  says :  '  When 
tbe  plea  of  self-defense  is  interposed,  tbe 
party  who  Interposes  it  is  in  the  nature  of 
an  aflSrmative  defense,  and  he  must  satisfy 
the  Jury  upon  tbat  plea  to  avail  him  by 
what  we  call  "preponderance of  evidence, " 
"greater  weight  of  the  evidence, "  that  iik 
tbe  weight  of  tbe  evidence  on  tbat  ques- 
tion bis  right  of  self-defense.  Are  you  sat- 
isfied by  tbe  preponderance  of  tbe  evidence 
on  that  point  that  he  is  entitled  to  tbe 
protection  of  this  plea  of  self-defense. '" 
This  quotation  from  the  Judge's  charge 
upon  wblcb  this  ground  is  baaed  consti- 
tutes only  a  portion  of  a  sentence,  and  ia 
preceded  by  these  words:  "Whilst  the 
state  is  bound  to  prove  the  guilt  of  tbe 
party  accused  beyond  a  reasonable  doubt, 
from  the  testimony,  yet,  when  the  plea  of 
aelf-defenae  is  Interposed, "  etc..  as  In  tbe 
quotation  aa  stated  In  the  ground  of  ap- 
peal. From  this  statement  it  is  obvlona 
tbat  the  circuit  Judge,  in  the  portion  of 
tJie  charge  complained  of,  was  calling  the 
attention  of  the  Jury  to  tbe  distinction  l>e- 
tween  the  degree  of  proof  required  from 
the  prosecution  and  tbat  required  of  the 
defense;  tbat,  while  the  state  was  bound 
to  prove  the  charge  beyond  any  reason- 
able doubt,  the  defendant  was  only  re- 
quired to  prove  any  affirmative  defense 
which  he  might  set  up,  such  as  alibi,  in- 
sanity, or  self-defense,  not  beyond  a  rea- 
sonable doubt,  but  simply  by  tbe  prepon- 
derance of  tbe  evidence.  This,  therefore, 
so  far  from  jseing  unfavorable,  was  favor- 
able, to  tbe  defendant,  and  waa  strictly 
according  to  the  la  was  settled  by  thecase 
of  Htate  V.  Welsh,  29  S.  C.  4,  6  S.  E.  Rep. 
894,  and  the  autboritiea  therein  cited.  The 
cases  of  State  v.  Coleman,  6  S.  C.  1S5,  and 
State  V.  Hopkins,  15  S.  C.  158,  do  not  ap- 
ply, for  those  cases  simply  bold  tbat,  while 
the  law  presumes  malice  from  tbe  mere 
fact  of  intentional  killing,  yet,  when  tbe 
circumstances  under  which  tbe  bomldde 
was  committed  are  brought  out,  there  is 
no  room  for  such  presumption,  and  the 
state  must  prove  tbe  malice.  Now,  In  this 
case  it  does  not  appear  from  the  charge  as 
set  out  in  the  "case"  that  the  circuit  judge 
laid  any  stress  whatever  on  the  legal  pre- 
sumption arising  from  the  mere  fact  of 
killing,  but,  on  tbe  contrary,  explicitly  in- 
structed the  jury  that  the  state  was  bound 
to  prove  malice  beyond  a  reasonable 
doubt;  and,  unless  this  waa  dune,  the  pris- 
oner could  not  be  convicted  of  murder. 
We  desire  to  say  that,  in  considering  thia 
ground  of  appeal,  we  have  copied  precisely 
the  language  as  found  In  tbe  printed  rec- 
ord submitted  to  us,  both  in  the  fourth 
ground  of  appeal  and  In  the  charge  of  the 
judge,  though  it  is  very  obvious  that  there 
are  typographical  errors  In  both,  which, 
however,  do  not  affect  the  sense,  but  sim- 
ply produce  awkwardness  of  expression; 
and  It  is  but  simply  Justice  to  tbe  Judge, 
as  well  as  the  counsel  for  appellant,  tbat 
we  should  make  this  statement. 
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It  only  remains  to  consider  the  flftb  and 
last  eroond  of  app<>at,  which  reads  aa  fol- 
lows: "Because,  there  being  a  conflict  be- 
tween the  testimiiny  of  Silas  Jackson  and 
Sally  Jackaon  on  the  one  part,  and  Fred 
Brown  on  the  other  part,  as  to  what  hap- 
pened at  the  house  of  Lem  Jackaon  Im- 
mediately preceding  the  homicide,  and  the 
materiality  of  Fred  Brown's  atatement  as 
to  his  right  of  self-defense,  and  Fred  Brown 
having  established  a  high  character  both 
for  peaceablenesa  and  honesty,  his  honor 
should  have  charged  the  ]nry  that  charac- 
ter of  this  kind,  and  under  these  clrcnm- 
stances,  should  have  great  weight  with 
them  in  coming  to  their  conclnslons. "  In 
answer  to  this  ground  It  would  be  snfflcient 
to  say  that  It  does  not  appear  that  the 
circuit  Judge  was  requested  so  to  charge, 
and  hence,  under  the  well-settled  rule,  his 
omission  to  do  su  cannot  be  Imputed  to 
him  as  error.  But  in  a  case  of  this  gravity 
we  do  not  desire  to  rest  our  conclusion 
upon  this  alone.  Even  If  the  Judge  bad 
been  requested  to  Instruct  the  Jury  as  sug- 
gested in  this  gnround  ot  appeal,  we  do  not 
think  It  would  have  been  error  for  him  to 
have  refused  or  omitted  to  do  so.  The 
question  as  to  the  weight  of  testimony  is 
for  the  Jury  exclasively.and  It  would  have 
been  an  Invasion  of  their  province  for  the 
Judge  to  say  to  them  that  the  character 
which  the  prisoner  had  established  should 
bare  great  weight  with  them.  The  ut- 
most that  conld  have  been  asked  ot  him 
would  have  been  to  say  to  the  Jury  that, 
if  they  believed  that  the  prisoner  bad  es- 
tablished a  good  character,  that  would  be 
a  circumstance  to  be  taken  into  considera- 
tion by  them  in  forming  their  eonclnsion. 
See  State  v.  Tarrant,  24  S.  C.  698.  The 
Judgment  of  this  court  Ih  that  the  Judg- 
ment of  the  circuit  court  be  affirmed,  and 
that  the  case  be  remanded  to  that  court 
for  the  purpose  of  having  a  new  day  as- 
signed for  the  execution  of  the  sentence 
heretofore  imposed. 

McOuwAN,  J.,  concurs. 


Vbbonke  et  al.  v.  BeIjL  et  al. 

(Sumrtme  Court  of  South  CaroUna.    Jan.  90l 
1891.) 

APPXAii— DiaxissAi.. 
Where  appellant  fails  to  deliver  to  the 
clerk  of  the  aapreme  court  the  number  ot  copies 
of  his  points  required  by  rule  8  of  the  supreme 
court,  the  appeal  will  be  diamisaed,  aa  provided 
by  rule  11. 

Appeal  from  common  pleas  clrcnit  court 
of  Barnwell  county. 

Rule  8  of  the  supreme  court  requires  the 
appellant  to  furnish  the  clerk  of  the  court 
eight  copies  of  his  points.  Rule  11  pro- 
vides that  an  appeal  may  be  dismissed  for 
appellant's  failure  to  comply  with  rule  8. 

This  is  a  motion  of  respondents  under 
rule  11  to  dismisathe  appeal  of  plaintiff  for 
failure  to  deliver  to  the  clerk  eight  copies 
of  his  points. 

J.  C.  D&vant,  for  appellants.  Myers, 
Ganti  &  Ellis,  for  respondents. 

Per  Curiam.  On  the  call  of  the  cause,  It 
appearing  to  the  court  that  the  appellant 
has  failed  to  file  the  papers  required  by 


rale  8,  on  motion  of  B.  T.  Rice,  respond- 
ents' attorney,  it  is  ordered  that  the  ap- 
peal herein  be,  and  the  same  Is  hereby,  dis- 
missed. 


Barrett  v.  Faust  et  al. 

(5upr»m«  Court  oj  South  Carolina.    Jan.  SQ^ 
1891.) 

APFKUr-Dnifi8Si.i> 
Where  appellant  fails  to  delivDr  to  the 
olerk  of  the  supreme  court  the  number  of  copies 
of  bis  points  required  by  rule  8  of  the  supreme 
court,  the  appeal  will  be  dUmlssed,  as  provided 
by  rule  11. 

Appeal  from  common  pleas  circuit  court 
of  Barnwell  county. 

Rule  tj  of  the  supreme  court  requires  the 
appellant  to  rnmlsb  the  clerk  of  the  court 
eightcopiesof  his  points.  Rulell  provides 
that  an  appeal  may  be  dismissed  for  ap- 
pellant's failure  to  comply  with  rale  8. 

This  is  a  motion  of  respondents  under 
rule  II  to  dismiss  the  appeal  of  plaintill  for 
failure  to  deliver  to  the  clerk  ^bt  copies 
of  his  points. 

J.  C.  Davant,  for  appellant.  HowdS, 
Marphy  A  Fatron,  tor  respondents. 

Feb  Curiam.  On  the  call  of  the  above- 
stated  cause,  it  apiiearlng  to  the  court 
that  the  appellant  has  failed  to  comply 
with  the  requirements  of  rule  8  ot  this 
court,  on  motion  ot  Howell,  Murphy  ft 
Farron,  attorneys  for  the  respondents,  it 
is  ordered  that  the  appeal  hendn  be,  and 
the  same  la  hereby,  dismissed. 


McNair  v.  Craio  et  al. 

(Supreme  Court  cf  South  Carolina.    Jan.  U, 
1891.) 

APPIAI/— ACFRBKD  StaTS1R!(T— RbTDBH. 

The  fact  that  the  statement  of  the  case  for 
the  supreme  court  agreed  on  byooonsel  for  the  r»- 
speotive  parties  does  not  siMclfically  purport  to  be 
the  retarn,  will  not  deprive  it  of  that  character, 
as  Code  Civil  Froo.  B.  U.  (  8i5,  snbd.  S,  provides 
that,  where  counsel  for  the  resoeoUve  parties 
agree  on  a  statement  of  the  case  for  the  supreme 
court,  "no  return  or  other  paper  from  the  circuit 
court  shall  be  required, "  and  rule  9  of  the  su- 
preme court  provides  that  such  agreed  statement, 
with  the  uot»ee  of  appeal  and  exceptions,  shall 
constitute  the  return.  Explaining  Nabora  v. 
Latimer,  80  S.  C.  607,  10  a  B.  Rep.  800. 

On  November  26, 1890,  the  supreme  court 
filed  a  brief  opinion  reinstating  this  ap- 
peal, which  Is  reported,  ante,  967.  A  more 
elaborate  opinion  was  filed  Jannary  19. 
1^1,  which  la  now  published. 

R.  P.  Castoa,  for  appellant.  Newton  Jt 
McQueen,  for  respondents. 

Per  Cdriah.  This  was  a  motion  to  re- 
instate an  appeal,  whlcb  bad  been  dis- 
missed  bytbe  clerk, under  rule  l,for  taOnre 
to  file  the  return  within  the  prescribed 
time.  The  conceded  facta  are  that  a 
"case"  was  agreed  upon  by  the  partlee. 
and  that  a  printed  copy  of  aucb  "  agrcfd 
case"  was  filed  In  the  office  of  the  clerk  ot 
the  supreme  court  as  and  for  the  return, 
within  40  days  after  the  "case  "wan  agreed 
upon.  But,  Inasmuch  as  the  agreement 
did  not  state  that  such  agreed  case  should 
constitute  the  return,  the  point  is  now 
made  that  the  same  cannot  be  regarded  aa 
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the  return ;  aad  tUa  to  the  only  point  In 
the  case.  The  act  ol  1875,  (15  St. 862,)  now 
incorporated  in  the  Code  ae  aubdivialon  6, 
§  345,  is  in  these  words :  "  Upon  appeals  to 
the  supreme  court,  in  case  the  attorney  lor 
the  appellant  and  respondent  shall  agree 
upon  a  statement  of  the  case,  as  prepared 
by  them  lor  the  hearing  of  the  supreme 
conrt,  such  statement  of  the  case  shall  be 
a  snfflcient  brl^  of  the  same,  and  no  re- 
turn or  other  paper  from  the  circuit  court 
shall  be  required.  Cpon  the  transmission 
of  a  certified  copy  of  such  agreement  to 
the  clerk  of  the  appellate  court  within  the 
time  now  required  by  law,  he  shall  place 
sail!  cause  on  the  docket  for  a  hearing  by 
said  court."  And  in  the  proviso  to  rule  3 
of  this  court  the  following  language  is 
used:  "Provided,  however,  it  the  parties 
agree  upon  a  statement  of  the  case,  as  al- 
lowed by  an  act  entitled  '  An  act  to  facili- 
tate and  save  expenses  in  appeals,'  ap- 
proved the  6tfa  of  March,  1875,  sncb  state- 
ment, with  the  notice  of  appeal  and  excep- 
tions, shall  constitute  the  return. "  It  U 
very  clear,  therefore,  from  this  explicit  lan- 
guage of  the  statute,  that  when  the  par- 
ties "agree  upon  a  statement  of  the  case 
as  prepared  by  them  for  the  hearing  of 
the  supreme  court,  such  statement"  shall 
be  Bufflctent,  "and  no  return  or  other  pa- 
per" shall  be  required.  And  when  the  rule 
of  conrt,  above  quoted,  pursuant  to  the 
intention  and  object  of  the  statute,  after 
prescribing  what  shall  constitute  the  re- 
turn required  by  rule  1,  ordinarily  con- 
tains the  proviso  above  quoted,  expressly 
declares  that  "such  statement,  with  the 
notice  of  appeal  and  exceptions,  shall  con- 
stitute the  return, "  we  do  not  see  bow  it 
is  possible  to  avoid  the  ronclnslon  that 
when  a  case  is  agreed  upon  by  the  parties 
such  "agreed  case"  constitutes,  with  the 
notice  of  appeal  and  exceptions,  the  re- 
turn, and,  if  these  papera  are  filed  within 
the  prescribed  time,  it  is  sufficient.  Now, 
in  this  case  it  appears  that  the  parties  did 
agree  upon  a  case  for  a  bearing  before  the 
supreme  conrt,  and  a  dnly-certifled  copy 
of  such  agreed  case,  together  with  the  no- 
tice of  appeal  and  exceptions,  was  filed  In 
the  office  of  the  clerk  of  this  court  within 
40  days  after  such  case  was  agreed  upon. 
The  language  in  which  the  agreement  is 
stated  is  as  follows:  "We  hereby  agree 
that  the  foregoing  shall  constitute  the 
case  for  a  bearing  upon  the  appeal  before 
the  supreme  court:"  and  because  the 
agreement  did  not  state  that  such  agreed 
case  should  constitute  the  return  it  Is  con- 
tended that  it  could  not  be  so  regarded. 
But  neither  the  statute  nor  the  rule  of 
court  makes  any  such  requirement,  but, 
on  the  contrary,  they  both  declare  that 
the  agreed  case,  together  with  notice  of 
appeal  and  excaptlons,  shall  constitute 
the  return,  and  the  Jitatute  forbids  the  re- 
quirement of  anything  else.  It  is  true  that 
tbecnseof  Nabors  v.  Latimer,  as  briefly 
reported  in  SO  S.  C.  607. 10  H.  E.  Bep.  890, 
does  seem  to  be  in  conflict  with  the 
views  hereinbefore  expressed,  inasmuch  as 
It  is  there  stated  that  the  court  held  that 
"a  '  case'  must  not  only  be  agreed  to,  but 
it  must  also  be  agreed  that  such  case  shall 
constitute  the  return;  otherwise  the  re- 
turn required  by  rule  2  must  be  filed  with- 


in the  40  daya. "  But  upon  examining  the 
record  on  file  in  the  clerk's  office,  of  that 
case,,  we  find  no  evidence  therein  that  the 
court  used  the  language  above  quoted. 
The  order  refusing  the  motion  contains 
nothing  of  the  kind,  but  is  a  simple  order 
refusing  the  motion,  without  giving  any 
of  the  reasons.  It  is  quite  probable,  there- 
fore, that  what  appears  in  the  brief  report 
of  tbe  case  was  intended  to  be,  and  doubt- 
less was,  a  correct  statement  of  tbe  rea- 
sons which  the  court  gave  orally  for  tbe 
conclusion  reached.  But  we  think  there 
must  have  been  some  misapprehension  on 
the  subject,  for,  upon  examining  tbe 
affidavits  upon  which  tbe  motion  was 
based,  we  find  that  it  not  only  does  not 
appear  that  any  case  was  ever  agreed  up- 
on, but  tbe  contrary  does  appear.  It 
seems  from  the  affidavita  on  part  of  re- 
spondents that  tbe  attorneys  for  appel- 
lant prepared  a  list  of  papers  which  they 
thought  should  constitute  tbe  "case,  "and 
presented  it  to  the  attorneys  for  respond- 
ents, with  a  request  that  they  would  sign 
an  agreement  that  tbe  several  papers  men- 
tioned on  said  list  should  constitute  tbe 
"case"  for  hearing  In  tbe  supreme  conrt, 
b  u  t  at  tomeys  for  respondents  refused  to  do 
so,  principally  upon  the  ground  that  it 
was  ton  general.  It  is  true  that  It  is  stat- 
ed in  tbe  affidavits  on  tbe  part  of  appellant 
that  attorneys  for  respondents  did  agree 
verbally  that  the  papera  mentioned  on 
the  list  should  constitute  tbe  "case," 
which,  however,  was  not  conceded  by  re- 
spondents' attorneys,  who  insisted  that 
they  would  not  sign  the  agreement  until 
they  could  see  what  testimony  was  to  be 
incorporated  in  tbe  "case,"  so  that  there 
was  at  least  a  controversy  whether  even 
a  verbal  agreement  was  reached.  Bnt, 
even  adopting  the  version  given  of  tbe  in- 
terview by  the  attorneys  for  appellant,  it 
is  quite  clear  that  no  such  statement  of 
the  case  as  was  manifestly  contemplated 
by  the  statute  or  rule  of  conrt  above  re- 
ferred to  was  ever  agreed  upon.  Itls quite 
clear,  therefore,  that  the  conclusion 
reached  by  the  court  in  that  case  was  a 
correct  one;  bnt  the  reason  for  such  con- 
clusion, as  represented  in  the  brief  report 
of  the  case  in  80  S.  C.,10  S.  E-  Rep.,  eannot 
be  indoraed,  as  it  is  in  direct  conflict  with 
the  express  -  language  of  the  statute  and 
rule  of  court,  as  shown  above.  The  order 
reinstating  tbe  appeal  in  this  case  upon 
the  grounds  hereinabove  stated  has  al- 
ready been  entered. 


Donahue  y.  Entbrpbibb  R.  Co. 

(Sunreme  Court  of  SnuXh  CaixMna.    Jan.  14, 
1B91.) 

AFPSAI.— ABANDONinHT— FAn.URa  TO   FiLB  OiSB. 

Rale  49  of  the  circnit  court,  which  pro- 
vides that,  "where  a  party  makes  a  case  or  ez- 
oerption,  he  sliall  procmre  the  same  to  be  filed 
within  ten  days  after  the  same  shall  be  settled, 
or  it  shall  be  deemed  abandoned, "  applies  also 
to  the  supreme  court;  and  an  appellant  who  falls 
to  file  her  uase  la  the  supreme  court  within  10 
days  after  it  Is  settiA  will  be  deemed  to  have 
abandoned  her  appeal. 

For  former  report,  see  ante,  660. 
Rule  48  of  the  circuit  court  is  as  follows: 
"  Where  a  party  makes  a  case  or  excep- 
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tloiia,  he  ahall  procure  tbe  same  to  be  filed 
wltliln  ten  da.v8  after  tbe  same  aball  be 
settled,  or  It  aball  be  deemed  abandoned; 
and  on  filing  aflBdavlt  that  anch  caae  or 
excepttona  has  not  been  filed,  and  flhow> 
Ingr  the  time  of  the  aettlement  thereof,  and 
tbat  more  tban  ten  daya  haa  elapaed  from 
the  time  of  ancb  aettlement,  an  order  of 
conrae  may  be  entered  declaring  tbe  aame 
abandoned,  and  the  oarty  may  proceed  as 
If  no  caae  or  exceptions  bad  been  made. " 
JlfytcA«>//^  iSmitli.forappellant.  Barker, 
QiUUand  S  Fltaimmona,  for  reepondent. 

Per  Cdriam.  This  la  a  motion  for  an 
order  declaring  tbe  appeal  of  the  plain  tiff 
abandoned  becanae  ahedld  notflle  hercase 
within  10  daya  after  tbe  caae  waa  settled, 
as  reqalred  by  rule  49  of  circuit  court. 
The  appellant  contended  that  rale  48  of 
clrcalt  court  haa  no  application  to  su- 
preme court.  In  this  view  the  supreme 
court  does  not  concur.  That  question 
was  Incidentally  decided  in  the  case  of  Lom- 
bard T.  Brown,  (S.  C.)  11  8.  E.  Bep.  6S4. 
Although  the  point  was  not  distinctly 
raised,  yet  It  was  necessarily  involved  in 
the  questions  therein  discussed.  In  that 
case  the  court  neceeaarlly  applied  the  rule. 
In  addition,  tbe  appellant  has  heretofore 
moved  to  be  relieved  from  tbe  operatlona 
of  thia  very  rule  In  this  case,  which  mo- 
tion has  been  refused.  Ante,  600.  Tbat 
motion  waa  baaed  on  the  theory  that  rule 
49  waa  applicable  to  this  court,  and  on 
that  the  court  acted.  Under  the  circnm- 
atancea  the  court  does  not  consider  itself 
Justified  in  departing  from  these  two  prec- 
edents.   Motion  granted. 


Ex  parte  ScABBOBOOOB. 

(.Swareme  CouC  of  South  Ca/roltna.    Jan.  9S, 
1691.) 

]ti2n>Ain;s— To  Bolbd  ov  Sr^ta  Cahtabbxbs. 
The  dedaion  of  the  state  board  of  canvaas- 
er*  as  to  who  has  received  the  greatest  number 
of  votes  for  state  senator  in  a  oenaln  district,  and 
its  issuance  of  the  oertllloate  of  election  to  such 
person,  cannot  he  reviewed  or  revised  hv  man- 
SanvM,  as  Aot  8.  C.  Jnly  S,  im.  (17  8t  lira,) 
exnresaly  invests  the  hoard  of  state  canvassers 
with  Jnoiolal  power  in  the  detarmlnation  of  all 
contested  election 


On  petition  for  mandamne. 

R.  D.  Lee,  for  petitioner.  Atty.  Gen. 
Earle,  for  respondents.  L.  F.  Toamans, 
for  contestee. 

McIVKR.  J.  This  petition  was  filed  in, 
and  addressed  to,  tbia  court,  In  the  exer- 
dae  of  its  original  Jurladictlon,  praying 
that  a  writ  of  mandaaiaa  might  issue  di- 
rected to  the  board  of  state  canvassers 
"cominandiDg  them  to  make  and  aubscrlbe 
the  proper  statement,  rertllylng  therein 
that  the  petitioner  has  received  the  great- 
est number  of  votes  for  the  office  of  state 
senator  from  Sumter  county,  and  deliver 
the  aame  to  the  secretary  of  state. "  It  ap- 
pears from  tbe  papers  before  ua  that  the 
county  board  of  canvassers  for  Sumter 
county,  after  canvassing  tbe  votes  of  the 
county  given  at  the  recent  general  elec- 
tion, made  a  statement  thereof,  showing 
among  other  things,  tbat  tbe  petitioner 


had  received  the  greatest  number  of  vote» 
for  senator,  and  transmitted  tbe  same,  to- 
gether with  the  protest  of  the  opposing 
candidate,  H.  F.  Abbott,  to  the  board  of 
state  eanvaasere,  who  reversed  the  decis- 
ion of  the  county  board,  and  decided  tbat 
the  said  H.  F.  Abbott  had  recdved  the 
greatest  number  of  votes  for  the  office  in 
question.  If  ttaeboard of  state  canvassers, 
In  reaching  their  eondosion  and  rendering 
their  decision,  acted  as  Jodlelal  ofltoeis, 
then  It  Is  well  settled  that  the  writ  prayed 
for  cannot  Issue;  for,  while  this  vrnt  may 
be  Issued  to  compel  a  lodidal  officer  to 
act,  It  cannot  be  used  as  a  writ  of  error 
to  correct  any  supposed  Incorrect  action. 
This  doctrine  Is  too  well  establlsbed  to 
need  the  citation  of  any  authority  to  sup- 
port It.  The  sole  qnestlon,  then,  present- 
ed for  decision  is  whether  the  board  of 
state  canvassers,  in  a  matter  of  this  kind, 
act  as  Judicial  officers.  Under  the  law  as 
It  was  originally  enacted,  and  as  con- 
strued In  the  case  of  Ex  parte  Mackey,  15 
8.  C.  822,  It  might  have  been  claimed  that. 
In  passing  upon  an  election  for  a  memb^ 
of  the  state  senate,  tbe  duties  of  the  board 
of  state  canvassers  were  merely  minis- 
terial; for,  by  the  terms  of  the  original 
statute,  they  were  only  Invested  with 
power  "to  decide  all  cases  under  protest 
or  contest  that  may  arise,  when  the  power 
to  do  so  does  not,  by  tbe  constitutloa, 
reside  in  some  other  body;"  and,  as  tbe 
constitution  does  invest  each  branch  of 
the  general  assembly  with  the  power  to 
Judge  of  the  elections,  returns,  and  quali- 
fications of  its  own  members,  the  Inference 
was  that  the  board  of  state  canvassers 
wasnot  Invested  with  any  Judicial  powers 
to  decide  upon  a  protest  or  contest  of  an 
election  for  either  branch  of  tbe  general  na- 
aembly  of  thia  atnte.  or  for  congreoa.  But 
the  law  haa  been  amended  by  the  act  of 
6tb  of  July,  1882.  (17  St.  1172.)  expreuly 
Investing  the  board  of  state  canvassers 
with  Judicial  power  in  all  eases,  ander  pro- 
test or  contest.  The  language  of  tbat  act 
is  as  follows:  "All  county  boards  of  can- 
vassers, whether  for  state  or  federal  Sec- 
tions, ahall  have  the  power,  and  It  Is  made 
their  duty,  as  Judidal  officers,  to  decide 
all  cases  under  protest  or  contest  that 
may  arise,  subject  to  appeal  to  tbe  board 
of  state  canvassers,  who  shall  also  sit  and 
act  in  all  such  matters  as  Judicial  officers." 
In  view  of  this  explicit  declaration  of  the 
law-making  power,  we  do  not  seo  bow  it 
is  possible  to  escape  tbe  conclusion  that 
tbe  board  of  atate  canvasaers,  having  act- 
ed aa  Judicial  offlcera  In  thia  matter,  their 
action  cannot  be  reviewed  or  revised  by 
mandamua.  It  Isscarcely  necessary  to  add 
that  the  power  thus  vested  in  the  board  ot 
state  canvassers  to  decide,  as  Judicial 
officers,  who,  In  a  given  case,  has  received 
tbe  largest  number  of  votes  for  the  office 
of  atate  senator, Is  of  coarse  subject  to  the 
power  vested  in  the  senate  by  tbe  consti- 
tution, art.  2,  S  14.  to  Judge  of  the  elec- 
tion returns  and  qualifications  of  its  own 
members.  For  these  reasons  the  order 
dismissing  the  petition  has  already  been 
entered. 

MoGowAN.  J.,  concur*. 
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Princb  Obobor  Cudntt  t.  Ati^mtk),  M. 

ft  O.  R.  R.  Co. 
(Sufiraiw  Court  <if  Amgg^  "f  Plmrlnla.    Jan. 

Taxation  or  Bailboads— Right  o*  Countt  to 
LavT— Aamox  ASAnin  Couhtt. 

1.  Under  Act  Feb.  87,  1880,  (Auts  Va.  1879-80, 
c.  106,  p.  82,)  taking  effect  from  Its  passage,  and 
proTiaing  far  the  taxation  of  railroaid  companies 
by  counties  for  county  purposes,  based  upon  the 
aaaeosment  per  mile  of  the  same  property  made 
by  the  state  for  Its  pmpoaes,  it  was  competent 
for  the  board  of  supervlaors  of  a  ooonty  to  levy 
a  tax  on  a  railroad  company  for  the  tax  year  b». 
ginning  the  fourth  Konday  in  July,  1881.  baaed 
upon  an  assessment  made  by  the  state  on  Septem- 
ber 28,  1881,  as  of  the  1st  day  of  February,  1881. 

a.  Where  the  board  of  supenrlsors  enter  an 
order  that  it  "refused"  to  act  upon  a  claim  pre- 
sented to  it  in  accordance  with  Code  Va.  |  844, 
the  claimant  may  sue  the  county  under  sootion 
848,  providing  that  such  suit  m^  be  Instituted 
whenever  the  board  shall  "refuse"  or  neglect  to 
act  npon  a  claim  duly  presented  as  requured  by 
section  844. 

8.  The  supreme  court  has  Inrlsdlctlon  of  an 
appeal  in  an  action  to  recover  back  a  tax  of  less 
than  $500  under  Const.  Va.  art  6,  |  8,  conferring 
snoh  juTlsdiotion  where  the  right  of  a  county  to 
levy  taxes  is  involved. 

Doanan  it  BmuUtOB,  for  plaintitr  in 
error.  Oeo.  S.  Bernard,  tor  defendaut  In 
error. 

Lac7,  J.  This  Is  a  writ  of  error  to  a 
Jadiirmeut  of  the  circnit  court  of  the  city  of 
Peterehnrg,  rendered  on  the  lltb  day  of 
Jane,  1889.  The  case  is  as  follows:  The 
defendant  in  wror  corporation  In  the  year 
1880  owned  property  eitaated  In  the  coan- 
ty  of  Prince  Omrife,  which  was  aeBeesed 
with  taxes  by  the  said  connty  npon  the 
Bald  iiroperty.  which  the  said  corporation 
duly  paid,  and  took  a  receipt  therefor 
throaxb  Its  proper  officer,  paying  to  the 
proper  ofBcer  of  the  connty  of  Prince 
Qeotffe,  un  the  28th  day  of  January,  1881. 
The  said  corporation  being  then  in  coart, 
and  in  the  hands  of  a  receiyer,  the  said 
payment  was  reported  by  him  to  the 
court,  and  then  approved.  And,  the  cor- 
poration concerns  being  duly  wound  up, 
a  new  corporation  took  its  place,  and  is 
known  as  the  "  Norfolk  ft  Western  Rail- 
road Company, "  and  it  is  for  the  benefit 
of  this  latter  corporation  that  this  claim 
iff  now  made  in  this  snit,  which  is,  that 
the  connty  of  Prince  George  was  not  au- 
thorised by  law  to  assess,  levy,  and  collect 
tills  tax  for  the  year  1880,  under  the  act 
of  February  37, 1880,  authorising  such  ac- 
tion, not  through  any  defect  in  the  author- 
ity or  the  law,  but  because  it  was  followed 
and  obeyed  too  soon  by  the  said  county, 
— ^In  the  warm  language  of  the  counsel  for 
the  defendant  in  error,  "In  hot  haste." 
The  said  corporation,  in  a  little  less  than 
Ove  years,  applied  to  the  board  of  super- 
vlBora  of  Prince  George  county  to  refund 
this  money  so  paid  In  1881  as  taxes  for 
1880;  and,  the  board  retuslnji  to  act  on 
the  claim,  suit  was  instituted  in  the  cir- 
cuit court  of  Prince  George  county  against 
the  said  county  of  Prince  George,  to  re- 
cover the  said  amount,  which  snit  was 
subsequently  removed  to  the  circuit  court 
of  Petersburg  by  consent.  The  snit  was 
for  f646,  while  the  Judgment  was  for 
f^.60,  which  amount  was  obtained  by 


deducting  ^k*  eoaatf  sdiool  taxes  from 
the  total  amount  claimed  in  the  suit. 
The  reason  fortbis  does  not  appear.  The 
fact  is  conceded  in  argument,  but  we  are 
not  favored  with  any  reason  for  the  con- 
elusion  that  the  county  of  Prince  George 
must  refund  the  county  levy  for  general 
purposes,  and  not  for  county  school  tax. 
Why  one  assessment  was  legal,  and  the 
other  illegal,  we  are  not  informed  in  any 
opinion  of  the  court,  nor  in  any  argument. 
The  Judgment  was  rendered  by  the  court, 
a  Jury  being  waived,  and  the  connty  of 
Prince  George  duly  excepted,  and  applied 
for  and  obtained  a  writ  of  error  to  this 
court. 

When  -the  defendant  in  error  determined 
to  demand  repayment  of  the  tax  which 
it  had  paid  to  the  county  of  Prince  George 
several  years  without  protest  or  objec- 
tion, as  required  by  section  844  of  the  Code 
of  Virginia,  its  claim  was  presented  to  the 
board  of  snpervtaon  of  said  county  tor 
allowance.  The  said  board  refused  to  act 
on  It,  and  this  action  was  instituted  in 
the  circuit  court  of  the  said  county.  The 
said  board  entered  an  order  to  the  follow- 
ing effect:  "The  board  refused  to  met 
upon  the  claim  so  presented  to  them;* 
which  order  is  copied  and  certified  in  the 
record.  Section  8SSot  tbeCode  of  Virginia 
provides  that  when  a  claim  of  any  person 
against  any  county  is  disallowed,  in  whole 
or  in  part,  by  the  board  of  supervisors, 
the  person  may  appeal  to  the  county 
court,  etc.  In  this  case  no  appeal  was 
taken,  as  we  have  seen;  but  salt  brought 
in  the  circuit  court  ol  said  county.  Sec- 
tion 803  of  the  Code  of  Virginia  provides 
that  counties  may  be  sued  in  their  own 
name,  under  the  provisions  of  section  848, 
supra,— that  is,  by  appeal  under  section 
888,  supra, — when  the  claiu-  duly  present- 
ed to  the  board  of  supervisors  has  been  re- 
jected in  whole  or  in  part  by  the  said 
board;  and  such  disallowance  shall  be 
final,  and  a  perpetual  bar  to  any  such  claim, 
unless  an  appeal  be  taken,  or  the  board 
consent  to  the  institution  of  an  action 
against  the  said  connty:  "provided, 
however,  that  when  the  board  of  super- 
visors shall  refuse  or  neglect  to  act  upon 
any  claim  duly  presented  to  them,  this 
section  shall  not  be  so  construed  as  to 
prevent  the  Institution  of  an  action  by 
such  claimant."  And  it  is  contended,  by 
reason  of  this  provision,  and  of  the  order 
of  the  said  board,  by  which  it  appeared 
that  the  said  board  refused  to  act  on  the 
said  claim,  that  authority  to  institute  this 
action  in  the  circuit  coutt  was  obtained, 
and  that  this  takes  this  case  out  of  the 
operation  of  sections  844  and  838,  supra, 
and  distingnishes  it  from  the  cases  ot 
Botetourt  Co.  v.  Burger,  (Va.)  10  8.  E.  Rep. 
264,  and  Fry  v. Connty  of  Albemarie,  (Va.) 
9  8.  E.  Rep.  1004,  which  hold  that  a  coun- 
ty, being  a  part  of  the  sovereign  power,  a 
golltical  subdivision  of  the  state,  cannot 
e  sued,  except  by  authority  of  a  statute 
giving  a  right  to  such  snit  in  such  cases; 
and,  while  the  order  of  the  board,  order- 
ing that  action  on  the  claim  be  refused, 
might  be  construed  rather  as  a  rejection 
ot  the  claim  than  a  refusal  or  neglect  to 
act,  such  as  the  law  refers  to.  still,  in  this 
case,  this  order  is  more  reasonably  to  l>e 
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coQRldnred  aa  a  R<HiBent  by  the  board  to 
the  briDging  ot  the  action,  as  the  wiuai 
words  "  disallowed  or  rejected  "  are  sub- 
stituted by  the  word  "relnsed,"  when  the 
statute  provided  that  when  the  said,  board 
refused  or  neglected  to  act  on  any  claim- 
nothingln  that  section  (843)  should  becon- 
Btrued  so  ait  to  prevent  the  institution  of 
an  action  by  the  claimant. 

But  this  case  is  distinctly  ruled  upon 
the  merits  by  the  case,  in  this  court,  of 
BaUroad  Co.  v.  KoontE,  77  Va.  698,  and 
also  the  case  of  Bailrnad  Co.  v.  Super> 
visors  of  Clarlie  Co.,  78  Va.  269.  281.  In 
the  former  case  Judge  Fauntlkroy  said : 
"The  constitution  of  Virginia,  art.  10,  J  1. 
provides  that  taxation,  except  as.  heretn- 
«fter  provided,  whether  imposed  by  the 
«tate,  connty,  or  corporate  bodies, 
«haU  be  eqnal  and  uniform ;  and  all  prop- 
erty, both  real  and  personal,  shall  be 
taxed  in  proportion  to  its  value,  to  be  as- 
■certained  by  law. "  This  court  in  the  case 
of  Ballroad  Co.  v.  WasbinsrtoD  Co.,  80 
Orat.  471,  held  that  the  boards  of  supervis- 
ors of  the  different  counties  had  no  au- 
thority to  assess  the  property  ot  railroads 
within  their  limits  for  taxation,  as  no 
iprovlston  had  been  made  for  such  assess- 
ment by  law.  After  this  decision  the  legis- 
lature, by  the  act  of  February  27. 1880, 
provided  for  the  taxation  of  railroad  com- 
panies by  counties,  for  county  and  school 
purposes,  based  upon  the  assessment  per 
mile  of  the  same  property  made  by  the 
state  for  Its  purposes.  Acts  187&-80,  c. 
106,  p.  82.  Under  the  act  of  March  27, 
1S76.  as  amended  by  the  acts  ot  March  18 
and  March  20, 1877,  the  value  of  the  rail- 
roads was  assessed  for  taxation  for  state 
purposes  as  of  the  Ist  day  ot  February, 
1881,  on  the  28th  day  of  September,  1881 ; 
and  the  statement  of  the  amount  of  this 
assessment  was  published  by  the  auditor 
of  public  accounts  on  the  22d  of  November, 
1881,  as  being  at  the  rate,  of  916,000  per 
mile.  By  the  constitution  and  laws  of 
Virginia  the  boards  of  supervisors  ot  the 
different  counties,  in  making  their  assess- 
ment for  county  purposes  for  the  tax  year 
beginning  on  the  fourth  Monday  of  July, 
1881,  were  bound  to  base  their  ass<>ssment 
upon  the  assessment  per  mile  of  the  same 
•property  made  by  the  state  for  state  pur- 
poses, as  of  February  1, 1881.  And  in  the 
-case  of  Bailroad  Co.  v.  Supervisors  of 
Olarke  Co.,  supra,  the  foregoing  derision 
was  cited  and  followed,  and  the  said  act 
of  February  27, 1880,  sustained  as  valid 
and  constitutional,  and  also  the  act  of 
1876-77,  as  to  the'  assessment  ot  the  prop- 
erty of  railroads  for  state  purposes.  The 
4ict  of  February  27, 1880,  took  effect  from 
its  passage,  and  was,  consequently,  in 
operation  before  the  fourth  Monday  in 
July  of  that  year,  and  the  board  of  super- 
visors did  not  transcend  tbelr  powers  by 
giving  it  effect  in  that  connty  for  that 
year,  but  acted  in  accordance  with  plain 
duty.  The  tax  was  properly  levied  and 
properly  paid,  and  the  defendant  in  error 
lias  no  valid  claim  whatever  to  recover  It 
back.  The  board  of  supervisors  properly 
refused  to  allow  such  claim,  and  the  cir- 
cuit court  of  Petersburg  plainly  erred 
in  rending  Judgment  against  the  connty 
for  tbesaid  claim,  or  for  any  part  of  it.   It  is 


true  that,  by  a  disallowance  of  a  part  u! 
the  claim  by  the  said  circuit  court,  the 
amount  Involved  was  brought  below  the 
Jurisdictional  amount  of  f500,  necessary 
to  give  this  court  Jurisdiction  where  the 
matter  in  controversy  is  merely  pecuniary; 
but  the  Jurisdiction  of  this  court,  under  the 
second  section  of  article  6  of  the  constltn- 
tion  of  Virginia,  Is  clear,  because  the  right 
of  a  county  to  levy  taxes  is  Involved. 
For  the  reasons  stated  the  said  Judgment 
of  the  said  circuit  court  of  Petersburg  la 
reversed  and  annulled,  and  such  order  will 
be  entered  here  as  the  said  circuit  court 
should  have  entered,  and  the  action  of  the 
plaintiff  be  dismissed,  with  costs.  Judg- 
ment reversed. 


Thomas  v.  Turner's  Aom'b  et  aJ. 
OSupneme  Court  qf  Afpealt  qf  Firvinlo-    Nov. 

ATTOunr  Ain>  Clibnt— CosraaAOt  ros  Fsis— 
Valibitt. 
Code  Va.  1873,  a  160,  1 11,  which  provides 
that  *an  attorney  shall  be  entitled  aa  a  fee  to  the 
amomit  which  the  clerk  is  sathoriied  to  tax  In 
the  bill  of  costs  In  any  suit  or  tax  any  service  as 
such  attorney,  but  any  contract  made  with  an  at- 
torney for  other  or  hisfaar  fee*  shall  be  valid, 
and  may  be  enforoed  In  like  manaw  with  any 
other  contract, "  authorizes  an  attorney  to  contract 
with  his  ohent  tor  fees  after  the  relation  of  at- 
torn^ and  client  is  established,  and  the  validity 
<d  soch  contract  is  determined  by  the  same  rules 
that  apply  to  other  contracts.  Per  Laot,  J.,  dis- 
senting. 

For  majority  opinion,  see  ante,  148. 

Laot.  J.,  (dtaaenttag.)  I  do  not  concur 
in  the  opinion  ot  the  majority,  and,  as  my 
dissent  goes  to  the  construction  ot  an  im- 
portant statute  of  this  state,  I  will  briefly 
explain  its  grounds. 

The  estate  devised  was  in  amount  about 
950,000  as  the  record  discloses.  Claims  were 
urged '  against  it  by  suits  amounting  to 
its  full  value,  or  nearly  so.  The  benedclary 
under  Lemuel  Turner's  will  was  his  for- 
mer slave,  and  her  wholelnterest  under  this 
will  was  In  Jeopardy.  John  T.  Dillard, 
the  executor  named  in  the  will,  qualified 
as  such  in  February,  1879 ;  and,  while  the 
suit  of  Narcessa  E.  Dillard  was  pressed 
against  the  estate  of  Lemuel  Tnmar,  de- 
ceased, having  been  brought  about  the 
time  of  his  death,  under  circumstances  ex- 
plained fully  In  the  late  case  in  this  court 
of  Turner's  Adm'r  v.  DUlard,  83  Va.  686, 
nothing  was  done  to  defend  the  estate 
against  demands  which  were  to  its  full 
value.  The  appellant  in  this  ease,  who 
was  entitled  to  the  estate  which  shoald 
remain  after  the  payment  of  its  debts,  un- 
derstood her  Interests  sufficiently  well  then 
to  seek  out  the  appellee  the  Honorable 
Thomas  P.  Fitspatrick,  an  able  and  sno- 
cesslul  lawyer  ot  the  county,  and  solicit 
his  professional  services  In  her  behalf.  She 
was  without  money  to  pay  taes,  and 
whatevercompensatlon  hercounsel  should 
receive  if  he  undertook  to  serve  must  nec- 
essarily be  wholly  contingent;  and,  while 
she  was  not  able  to  pay  him  anything  in 
advance,  she  ottered  and  agreed  to  pay 
him,  in  the  event  of  a  successful  issue,  all 
of  the  estate  except  the  "  Boh  Creek  "  farm, 
upon  which  she  lived.    That  she  so  agreed 
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Is  proTed  by  the  appellee  In  the  reoord, 
and  admitted  l>y  ber.  Tbe  appellee,  for 
reaBons  nut  appearing  in  tbe  record,  aac- 
ceeded  in  having  DUlard  removed  as  ex> 
ecutor,  and  procured  the  appointment  ot 
hlmsell  aa  adminintrator  de  bonia  non. 
The  work  of  defending  this  estate  from  the 
aeaanlte  ot  the  disappointed  relatires  of 
the  testator,  who  was  a  bachelor,  then 
commenced  in  earnest,  with  the  assist- 
ance of  other  able  counsel,  and  was  so  far 
saccessfal  that  recoveries  were  defeated  as 
to  allot  these  claims  except  flH,OQO, for 
which  decree  was  rendered  by  the  drcalt 
conrt  of  Nelson  eoonty.  Bnt  tbe  appellee 
appealed  to  this  coort,  where  the  said 
appellant  was  completely  successful,  and 
the  suit  of  the  DiUards  was  dismissed  for 
reasons  stated  in  tbe  case  ot  Tamer's 
Adm'r  V.  Dillard.  supra.  The  litigation 
having  now  ended,  the  appellee  called  up- 
on her  (the  appellant)  not  to  comply 
with  her  original  agreement  l>efore  tbe 
work  began,  but  took  from  ber  a  very 
macb  smaller  assignment,  as  Is  set  forth 
in  tbe  opinion  of  the  majority  in  full. 
This  she  readily  and  cheerfully  agreed  to 
do,  and  expressed  her  thanks  and  her 
gratitude  that  the  api>e11ant  (her  counsel) 
bad  been  so  liberal  with  ber.  Camp,  the 
witness,  does  say  that  he  understood  the 
fee  was  to  be  fS.OOO,  bnt  he  does  say  that 
be  paid  very  little  attention  to  the  details 
of  the  matter,  and  that  he  did  not  charge 
his  memory  with  it.  But  he  also  says: 
"The  contract  [set  forth  in  full  in  opinion 
of  majority]  was  then  read  in  tbe^presence 
and  hearing  ot  all  in  the  room.  At  tbe 
end  ot  nearly  every  paragraph  Capt.  Flts- 
patrick  would  make  an  explanation,  so 
that  it  might  be  clearly  understood,  after 
W.  C.  Fitapatrick  [tbe  son  of  appellee] 
finished  reading  tbe  article.  Emily  Thom- 
as expressed  herself  perfectly  satisfied,  and 
thought,  taking  evwything  in  considera- 
tion, Capt.  Fltspatrick's  fee  was  reasona- 
ble enough,  and  signed  and  acknowledged 
the  same  in  my  presence,  and  I,  as  a  Justice 
of  the  peace,  certified  the  same. "  He  fur- 
ther says  tne  appellee  "showed  every  dis- 
position to  moke  tbe  matter  perfectly 
cleartoher;  frequently,  while  It  was  being 
read  tu  her,  would  have  the  reading 
stopped,  and  would  explain  to  her;  and 
be  seemed  v  >ry  desirous  that  she  should 
understand  every  part  of  tbe  contract  be- 
fore signing  tbe  same."  And,  further, 
that  be  had  known  the  appellant  from  her 
birth,  and  that  he  bad  always  considered 
her  a  person  of  good  mind. 

Now  bere  we  have  a  contract  entered  in- 
to freely  and  voluntarily,  afterfuU  explana- 
tion, by  a  person  of  good  mind  and  under- 
standing,  for  a  valuable  consideration. 
And  this  was  acquiesced  in  until,  apply- 
ing to  her  trustee  for  money,  theappellant 
was  refused  any  psyment  because  tbe  In- 
terest up  to  1890  bad  been  assigned  to  her 
said  counsel;  and  she  then  and  subse- 
quently declared  that  she  did  not  under- 
stand tbe  contract  sbe  had  made.  This 
contract  wasenforced  by  the  learned  Judge 
ot  the  circuit  court,  but  by  the  opinion  of 
the  majority  it  is  set  aside,  because  by  an 
"equitable  and  wisely  established  rule, 
which  applies  to  sucb  caRes,"  "all  dealings 
between  attorney  and  client,  for  the  bene- 


fit of  the  former,  are  not  only  regarded 
with  Jealousy,  and  closely  scrutinised,  but 
they  are  presumptive  invalid  on  the 
ground  of  constructive  fraud,  and  that 
presumption  can  be  overcome  only  by  tbe 
dearest  and  most  satisfactory  evidence. " 
My  opinion  is  that  there  is  no  such  rule 
established  in  Virginia,  whether  it  be 
equitable  or  inequitable,  wise  or  unwise; 
but  that  by  the  mandate  ot  express  stat- 
ute, an  attorney  at  law  is  entitled  to  tbe 
benefit  of  his  contract  with  his  client  for 
bis  fee,  exactly  like  any  other  person  claim- 
ing under  any  contract  is  entitled  to  the 
benefit  of  bis  contract,  which  Is  honestly 
and  fairly  entered  Into,  without  deceit  or 
fraud ;  and  that  no  other  nor  greater  bur- 
den is  placed  upon  an  attorney  contract 
ing    with  his  client  by  the  law  than  is 

g laced  on  any  and  all  other  persons  mak- 
ig  contracts.  Here  is  tbe  la  win  our  Code 
upon  the  subject  ot  attorney's  fees,  (sec- 
tion n,  c.  160,  Code  1873.)  in  force  at  the 
time  this  contract  was  made:  "An  attor- 
ney shall  be  entitled  as  a  fee  to  the  amount 
which  the  clerk  is  authorised  to  tax  in  the 
bill  of  costs  in  any  suit  or  for  any  service 
as  such  attorney.  But  any  contract  made 
with  an  attorney  tor  other  or  higher  fees 
shall  be  valid,  and  may  be  enforced  in  like 
manner  with  any  other  contract. "  Now, 
what  does  this  mean?  Any  cuntractwitb 
an  attorney  to  he  enforced  in  like  manm-r 
with  any  other  contract?  We  ars  told  In 
the  opinion  that  all  dealings  between  at- 
torney and  client  for  tbe  benefit  of  the 
former  are  presumptively  iuTalid  on  tbe 
ground  of  construrtive  fraud.  A  contract 
for  other  and  higher  fees  is  certainly  one 
tor  tbe  benefit  of  the  attorney,  but  the  law 
says  chat  shall  be  valid,  and  that  it  shall 
be  enforced  in  like  manner  with  other  con- 
tracts. This  statute  Is  still  the  law  in 
Virginia.  It  was  somewhat  amended  in 
the  report  of  the  revlsors,  (section  S2S9,  c. 
165,  p.  786.  of  tbe  printed  report  ot  the 
revlsors  to  the  legislature,)  and  was 
adopted  as  proposed  by  these  gentlemen 
by  the  legislature.  Tt  Is  now  as  follows: 
"Sec.  3201.  Attorney's  Fee.  An  attorney 
shall  be  entitled  as  a  fee  to  tbe  amount 
which  the  clerk  is  authorised  to  tax  in  the 
bill  of  costs  in  any  suit  or  tor  any  service 
as  such  attorney.  But  any  contract  made 
with  on  attorney  for  higher  compensation 
shall  be  valid,  and  he  may  recover  such 
sum  as  he  contracts  for  from  the  party  for 
whom  the  service  Is  rendered ;  and,  if  there 
be  no  such  contract,  he  may  recover  from 
such  party  what  bis  services  are  reason- 
ably worth. "  Code  Va.  5  8201,  in  force 
May  1, 1888. 

Then,  I  may  ask,  where  does  this  sup- 
posed "equitable  and  wisely  established 
rule"  stand  in  this  state?  Tbe  legislature 
is  our  law-making  power.  "The  legisla- 
tive power  ot  this  commonwealth  shall  be 
vested  in  a  general  assembly,  which  shall 
consist  ot  a  senate  and  house  of  dele- 
gates. "  Const.  Va.  art.  6,  §  1.  It  is  not 
in  tbe  power  of  this  court  tx>  set  up  any 
rule,  however  wise, in  plain  contravention 
ot  a  statute.  "But,"  says  the  opinion, 
"this  statute  applies  to  contracts  made 
before  the  relation  of  attorney  and  client 
began. "  The  authority  for  this  limitation 
upon  this  statute  is  notgiven ;  tbestatute 
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does  not  bo  limit  ItaeU.  The  atatate  sayg, 
"any  contract  made  with  an  attorney  for 
otlier  and  biglier  fees ; "  tliat  is,  by  a  client, 
forclients  are  the  persons  who  contraiit  to 
pay  fees.  And  the  statute  is  ezprew  that 
this  contract  shall  be  enforced  in  Itlce  man- 
nur  with  any  other  contract;  that  is,  it  is 
to  bear  no  other  burden  than  such  as  is 
borne  by  any  other .  cunti-aot.  I  might 
well  atop  here  and  consider  my  task:  as  fin- 
ished; bat,  as  this  statute  has  recently 
been  under  consideration  in  this  court  as 
at  present  const] tnted,  and  as  the  opinion 
in  that  case  was  nnanimtins,  I  will  cite  it. 
In  tbe  case  of  Tates  ▼.  Rottertson,  80  Va. 
476,  this  conrt,  referring  to  this  statute, 
(chapter  160,  §  11,  Code  1S78.  supra:)  "The 
ground  of  this  exception  is  that  by  section 
11,  c.  160,  of  the  Code  of  1873.  the  fee  of  an 
attorney  Is  fixed  and  limited  to  the 
amount  which  the  clerk  is  authorised  to 
tax  in  the  bill  of  costs  in  any  suit;  and 
that  by  section  13,  c.  181,  of  the  Code,  snch 
fee  In  this  cause  so  authorised  to  be  taxed 
Is  f2.60.  Section  11,  c.  160,  supra,  does 
provide  for  such  a  fee,  but  the  section  fur- 
ther provides:  'But  any  contract  made 
with  an  attorney  for  other  or  higher 
fees  shall  be  valid,  and  may  be  enforced 
in  like  manner  with  any  other  contract.' 
Under  the  fourteenth  and  fifteenth  sec- 
tions of  chapter  76  of  the  Code  of  1819, 
(volume  1,)  the  lawyers  of  the  common- 
wealth were  limited  to  fees  provided  for 
in  the  said  fourteenth  section:  the  fif- 
teenth section  providing  that  no  lawyer, 
in  any  suit  to  be  brought  for  his  fees  or 
services,  shall  recover  more  than  the  fees 
so  provided,  notwithstanding  any  agree- 
ment, contract,  or  obligation  entered  Into 
by  the  party  against  whom  such  salt 
shall  be  brought;  retaining  from  the  older 
acts  of  1761,  c.  8,  S§  11, 12,  of  edition  of  1769. 
and  chapter  71,  S  1^>  <>'  editions  of  1794, 
1803,  and  1814,  the  {irovialon:  'If  such 
agreement,  contract,  or  obligation  shall 
have  been  entered  into  before  the  suit  or 
suits  In  which  such  fees  shall  have  accrued, 
or  services  been  rendered,  were  finally  de- 
termined'— which  provisions  were  in  force 
from  January  1,  1820.  The  legislature, 
however,  January  2,  1840,  repealed  this 
provision  of  the  law,  and  enacted  the  pro- 
vision cited  snpra,  as  part  of  section  11, 
c.  160,  of  the  Code.'  'But  any  contract 
made  with  an  attorney  for  other  or  higher 
fees  shall  be  valid,  and  may  be  enforced  in 
like  manner  with  any  other  contract.' 
Which  provision  appears  in  the  Code  of 
1849,  and  is  the  law,  as  we  have  seen,  in 
the  present  Code:  In  arriving  at  the  true 
construction  to  be  given  to  this  provision 
of  the  law,  as  found  in  eleventh  section  of 
chapter  160,  wa  may  observe  the  striking 
contrast  between  the  severe  restrictions 
to  be  found  in  the  fifteenth  section  of 
chapter  76  of  the  Code  1819,  and  the  entire 
absence  of  all  restriction  in  the  present 
law.  Thepollcy  of  the  law  as  to  the  lawyers 
appears  to  be  entirely  changed,  and  they 
are  left  free  to  conduct  their  business 
transactions  with  their  fellow-men  upon 
the  same  basis  as  other  citlsens;  they  and 
those  dealing  with  them  to  be  mutually 
bound  by  their  contracts,  express  or  im- 
plied. Mr.  Minor,  speaking  upon  this  sub- 
ject, says:  'In  respect  to  the  compensa- 


tion of  attorneys,  the  polfcy  so  long  and 
so  vainly  persisted  in  of  prescribing  and 
limiting  their  fees  was  abandoned  at  the 
revisal  of  1840,  so  that  since  that  period 
an  attorney  may  make  any  contract  tor 
fees  with  his  client  and  It  will  be  valid, 
and  may  be  enforced  like  other  contracts, 
[citing  section  11,  c.  160,  Code  ISTS.sapra;] 
nor  does  It  seem  to  be  material  wbettaer 
the  contract  is  express  or  implied,  so  that, 
if  no  contract  be  proved,  the  attorney  will 
be  entitled  to  receive  a  fair  and  adeqnate 
compensation  for  his  services.  It  shoold 
be  observed,  however,  that  the  dark  la  not 
authorised  to  tax  against  the  losing  party 
any  other  attorney's  fee  (whatever  the 
successful  adversary  may  have  actually 
paid)  than  the  very  Inconsiderable  sums 
prescribed  bylaw;  in  most  cases  not  to 
exceed  f2.ti0  In  a  court  of  law,'  etc.  4 
Minor,  Inst.  477.  And  It  may  be  tortber 
said  that  this  Is  taxed  only  on  one  side,  to 
be  paid  to  the  winning  side,  and  nothing 
is  provided  as  to  the  attorney's  fee  on  the 
other  side.  Under  the  construction  con- 
tended fur  by  the  plaintifb  tu  error,  what 
is  the  fee  to  be  paid  to  the  attorney  on  the 
losing  side?  The  law  makes  no  prorlalon 
for  it  whatever.  It  is  left  to  depend  npon 
contracts.  And  this  fee  fixed  and  pro- 
vided in  the  statute  Is  Intended  for  costs, 
to  recompense  the  party  to  the  cause  for 
bis  outlay,  etc.,  and  Is  In  no  wise  intended 
by  the  law-makers  to  limit  the  fee  of  a 
lawyer,  as  between  him  and  his  client, 
which  is  expressly  left  to  depend  npon 
contracts  between  the  parties,  wbicb.  like 
contracts  growing  up  in  the  transactions 
of  other  citisens  of  the  commonwealtb, 
may  be  rittaer  express  or  implied."  The 
legislature  responded  to  this  interpreta- 
tion of  its  statute  by  amending  the  law  In 
accordance  with  our  construction  of  the 
same,  so  as  to  make  it  so  plain  tbat  noth- 
ing shoold  bareafter  be  left  to  constroc- 
tlon,  and  the  statute,  as  we  have  seen.  Is 
extended  by  express  words  to  cover  the 
case  of  an  implied  contract,  and  the  fore- 
going case  Is  cited  in  the  margin  by  the 
code-makers. 

The  decision  now  in  hand,  as  I  under- 
stand it,  sets  back  the  law  60  years,  and 
goes  behind  the  statute  of  1840,  supra; 
and.  If  a  decision  of  this  court  can  amend 
or  alter  a  statute,  then  the  statute  I  bave 
been  considering  has  ceased  to  exist.  Bat 
I  do  not  consider  that  the  decision  of  any 
case  can  have  tbat  effect,  except  so  far  an 
the  case  in  hand  Is  concerned;  and  tbe 
law  is  still  In  force  for  tbe  future.  But  in 
this  case  I  may  remark  that,  in  my  opin- 
ion, the  appellee  has  suffered  a  dimtoation 
of  his  Just  rights.  His  contract  with  his 
client  is  overturned  because  it  was  with 
his  client,  and  although  the  client,  wbo 
was  a  person  of  good  sense,  surrounded 
and  advised  by  her  natural  protectors, — 
ber  husband  and  her  adult  sons,— deliber- 
ately and  consciously  made,  becanse  ber 
counsel  would  not  let  her  sign  It  until  sbe 
said  she  understood  It.  Sbe  has  succeeded 
In  having  it  set  aside  upon  ber  subsequoit 
declaration  that  she  did  not  understand 
It,  aided  by  certain  supposed  preenmptlons 
of  the  law  which  have  no  existence  In  this 
state,  and  have  not  had  for  60  years. 

Upon  the  question  as  to  what  tbe  fee 
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eboRld  roaBonaUy  liavs  been  upon  the 
principle  of  a  Just  compensation  for 
services  rendered,  Jadge  Brown  testifies 
that  tbe  demands  defeated  by  Judge  Flti- 
patrlck  would  have  swallowed  up  the 
whole  Tamer  estate  U  they  had  been  al- 
lowed; and  that  onderthe  contract  the 
tee  wonld  not  have  exceeded  f8,000,  and 
«ays  further:  "I  feel  no  hesitation  in  say- 
ing that  tbe  contract  Is  In  all  respects  a 
reasonable  one,  and  should  be  approved 
by  the  court. "  Mr.  Caskle,  a  well-known 
and  able  lawyer  of  that  bar,  testifies  that 
claims  against  the  estate  of  Turner  would 
have  ajcgregated  980,000  if  snccessfa),  and 
says:  " I  should  certainly  regard  96.000  as 
an  inadequate  fee  by  itself,  and  that  one- 
third  of  tbe  sum  for  which  the  court  of  ap- 
peals reversed  tbe  decree  of  the  circuit 
court  would  be  exceedingly  reasonable." 
Mr.  W.  M.  CabeU,  another  prominent  law- 
yer and  cltisen  of  that  county,  testifies 
that  the  bulk  of  Turner's  estate  woold 
have  been  swept  by  the  defeated  claims, 
and  says  that  95,000  out  of  the  principal 
of  the  estate  should  be  paid  appellant,  in 
addition  to  tbe  assignment  out  of  tbe  in- 
terest, (so  also  said  Mr.  Caskie,  above  men- 
tioned,! and  that  the  contract  is  reason- 
able, and  should  be  enforced.  Mr.  R.  M. 
Brown,  the  counsel  who  brought  tbe 
original  Dillard  salt,  says  tbe  case  re- 
-qnired  great  labor  on  the  part  uf  counsel, 
both  In  court  In  tbe  argament,  and  out  of 
«oart  in  taking  depositions;  and  these 
datles  were  asslduoasiy  performed  by 
Judge  Fitspatrick,  and  elaborately  and 
with  eminent  skill  and  ability,  and  tbe 
^,000  would  be  reasonable  and  fair;  that 
is,  a  contingent  fee  to  him  of  one-fifth  of 
#40,000  involved,  as  he  succeeded  in  wholly 
defeating  claims  fully  to  that  amount. 
Tbe  late  Hon.  Bo.  A.  Coghill,  a  lawyer  of 
«xtensive  practice  and  wide  fame  in  Tir- 
ginia,and  counsel  for  tbe  Dlllards,  testifies 
as  follows:  "Tbe  case  was  well  manage, 
there  is  no  doubt  about  that;  and  it  re- 
quired very  great  labor,  and  was  prop- 
«rly  defended.  I  think,  taking  all  the  cir- 
cumstances together,  his  fee  was  contin- 
ent after  all,  because,  it  tbe  pretensions 
of  tbe  parties  had  prevailed,  it  wonld 
have  swept  the  whole  estate,  and  I 
think  98,000  or  910.000  wonld  be  a  reason- 
able tee. "  Tbe  matter  was  considered  by 
Commissioner  Cabell,  and  he  reported  in 
favor  of  the  fee  contracted  for,  and  the  cir- 
■cult  court  decreed  in  support  of  the  con- 
tract. 

Let  as  Inquire  who  fixed  the  tee  of  95,000 
asaproperteeintbeevidence?  Theanswer 
is  Emily  R.  Thomas,  tbe  appellant,  Keed 
Thomas,  CallieThomas,Cbarlotte  Thomas, 
ber  adnlt  children,  who.  like  herself,  had 
agreed  to  and  had  signed  the  contract,  as 
did  ber  husband  also.  W.  K.  Estes,  tbe 
tmstiee,sald  that  Emily  Thomas  told  falm 
«he  thought  the  contract  was  for  96,000.  I 
do  not  consider  that  there  was  any 
ground  to  be  found  in  tbe  evidence  to  Jus- 
tify ibe  upsetting  of  this  fair  and  Just 
-agreement.  Numerous  witnesses,  of  tbe 
finest  intelligence  and  highest  character, 
fully  conversant  with  all  the  circum- 
stances, say  that  the  contract  Is  just  and 
ifair,  and  sboulil  be  enforced ;  while  Emily 
Thomas  and  her  adult  children,  after  ex* 


ecnting  tbe  contract  in  tbe  tallest  light  ol 
explanation,  deny  their  responsibiUty, 
when  called  on  to  comply  with  thrir  Jvst 
agreement,  and  fix  the  fee  at  96,000;  and 
this  is  all  the  evidence  to  assail  the  con- 
tract or  to  establish  9W00  as  tbe  proper 
amount  of  the  tee;  so  I  dissent  upon  the 
merits  as  well  as  upon  tbe  law  ot  the  ease 
as  set  forth  in  the  opinion  ot  the  majority. 
See  ante,  149. 


Fbt  v.  Lbslib. 
(Supreme  Court  of  -^Pl^"^  of  Vkvinla.   Jsa. 

BiDVonox— ImrANCT  a»  a.  Bmxss— iJiviDaiiai— 
Afpbal — Kbcosd. 

1.  A  plea  strtoken  oat  by  the  oonrt  farms  no 
part  of  the  record  on  appeal  oaleas  preserved  in  a 
bill  of  ezoeptions. 

S.  Infancy  is  no  defense  to  an  action  for  se- 
dnotion. 

5.  In  an  action  tor  aednotlon,  defendant's 
letters  to  tlie  girl,  oontalninK  strong  implied  ad- 
missions of  bis  gnllt,  and  disoussing  the  best 
means  for  conoealing  her  condition,  are  admissi- 
ble. 

4.  It  is  not  admissible  to  stiow  by  a  witness 
who  snows  nothing  of  tbe  ^rl's  general  repata- 
tlon  for  ohasti^  that  be  had  heara  tliat  site  and 
the  other  females  at  lier  home  were  nnchasta. 

A.  Wbere  defendant,  on  his  examination  in 
chief,  omits  to  i^ve  tbe  details  of  certain  liber- 
ties which  he  sutes  the  girl  took  with  liim  on 
the  night  of  sedootion,  these  details  are  properly 
ezdaded  wlien  offered  on  the  redirect  examina- 
tion, even  though  it  was  soaght  to  discredit  him 
in  the  croas-ezaminatton. 

6.  It  is  inadmissible  to  show  mera  loose  lan- 
guage and  Immodest  remarks  by  tlie  girl  to  other 
young  men. 

7.  Where  speciflo  acts  of  impropriefy,  not 
going  to  the  extent  of  ouhabltatlon  with  other 
men,  are  songht  to  be  shown,  bat  the  facts  oon- 
stltating  these  acts  are  not  set  out  in  the  bill  of 
exceptions,  it  will  be  presumed  that  the  roling 
exoladlng  the  evidence  was  correct 

8.  Under  Code  Va.  {  8880,  deolwbic  that  if  a 
verdict  does  not  allow  Interest  it  shall  be  allowed 
from  the  date  of  the  verdict,  the  Judgment  on  a 
vwdict  for  damages  In  a  seduction  case  must  al- 
low interest  from  the  date  ot  the  verdict,  when 
interest  is  not  given  by  the  verdict 

9.  Where  ue  plea  of  the  statute  of  limitation 
IMS  been  stricken  out  by  the  court,  error  cannot 
be  predicated  on  the  ooart's  failure  to  inatmct  aa 
to  its  effect 

Error  to  circuit  court,  London  eonnty. 

J.  W.  Foster  and  J.  H.  Alexander,  for 
plaintm  in  error.  C.  B.AB.  H.  Lee,  for 
defendant  In  error. 

Lewis.  P.  1.  The  first  assignment  ot  er- 
ror, which  is  that  the  circuit  court  erred  In 
striking  ont  the  plea  of  infancy  filed  at 
rules,  is  not  well  taken.  Even  If  tbe  plea 
were  before  us  as  a  part  of  the  record,  the 
objection  could  not  be  sustained.  This  Is 
an  action  ex  delicto,  as  every  action  by  a 
parent  founded  upon  the  sednction  of  his 
or  ber  daagbter  mast  be.  4  Minor,  Inst. 
440;  White  v.  Campbell,  13  Grat.  678; 
Parker  v.  Elliott,  6  Mnnf.  687.  Oilmer,  88. 
Such  Is  the  appropriate  form  of  the  action 
at  common  law,  and  our  statnte,  now 
carried  into  section  2fi96  of  tfaeCode,  which 
provides  that  "an  action  for  seduction 
may  be  maintained  without  any  allega- 
tion or  proof  of  the  loss  of  the  service  ot 
the  female,  by  reason  ot  the  defendant's 
wrongful  act,  "merely  affects  the  quantum 
ot  proof.    The  action  Itself  remains  aa  it 
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was  (i.  «.,  It  belongs  to  the  same  class  of 
actions  as)  before  the  statute  was  passed. 
Lee  V.  Hodftes,  18  Grat.  726;  Clem  ▼. 
Holmes,  83  Grat.  722.  Hence,  In  such  a 
case,  the  plea  of  Infancy  is  of  no  avail,  for 
an  infant  Is  liabA  for  a  tort,— that  is,  an 
injury  not  arising  out  of  a  breach  of  con- 
tract,—Jost  as  an  adult  is.  Accordingly, 
In  Lee  v.  Hefley,  21  Ind.  98,  which  was  an 
action  for  seduction,  it  was  held  that  the 
answer  of  the  defendant,  that  at  the  time 
of  the  commission  of  the  act  he  was  an  in- 
fant, constituted  no  defense,  and  was 
therefore  demurrable ;  and  such  Is  the  well- 
settled  doctrine  of  the  common  law.  1 
Minor,  Inst.  495;  Cooley,  Torts,  108 ;  Conk- 
lin  V.  Thompson,  29  Barb.  218.  Besides, 
the  defense  of  Infancy,  being  a  personal 
privilege,  cannot  be  interposed  by  a 
stranger,  as  seems  to  have  been  the  case 
here.  Koane  v.  Boycott,  2  H.  Bl.  513.  An 
Infant  defendant,  moreover,  must  appear 
«  by  guardian  ad  Utem,  and  not  by  attor- 
ney. 1  Chit.  PI.  428 ;  1  Minor,  Inst.  432-476. 
But  the  plea  is  no  part  of  the  record.  It 
was  stricken  out,  and  a  plea  that  is  strick- 
en out  by  the  court  Is  as  though  it  had 
never  been  tendered,  unless  it  is  made  a 
part  of  the  record  by  a  bill  of  exceptions, 
or  by  an  express  order  of  the  court ;  and, 
if  it  is  not  a  part  of  the  record,  then  the 
action  of  the  court  in  striking  it  out. Is 
not  a  subject  of  review  in  the  appellate 
court, as  nothing  dehors  the  record  can  be 
looked  to  or  considered.  In  this  respect, 
a  plea  stricken  out  stands  upon  the  same 
footing  as  a  rejected  plea,  as  to  which  the 
rule  is  well  settled.  In  White  v.  Toncray, 
9  Leigh,  847,  certain  pleas  tendered  by  the 
defendant  werie  rejected,  without  any  ex- 
ception to  the  action  of  the  court  being 
taken,  and  the  question  afterwards  arose 
whether  they  were  a  part  of  the  record, 
whlchcould  be  brought  up  by  &  certlornri. 
It  was  held  that  they  were  not.  The 
court  said  that  merely  placing  them 
among  the  papers  In  the  case  did  not 
make  tbem  a  part  of  the  record,  and  that 
they  could  have  been  made  so  only  by  a 
bill  of  exceptions,  or  by  a  special  order  of 
the  court,  identifying  them,  and  setting 
forth  on  the  order-book  the  reasons  for  re- 
jecting them,  it  wassald,  moreover,  that, 
by  not  excepting,  the  defendant  must  be 
presumed  to  have  acquiesced  In  their  re- 
fection, and  that  the  presumption  was 
they  were  rightly  rejected,  as  the  court 
was  nut  called  upon  to  sign  a  bill  of  excep- 
tions. In  which  the  reasons  for  Its  action 
would  have  been  stated.  See,  also.  Her- 
rlDgton  V.  Harkins,  1  Rob.  (Va.)  602; 
Bowyer  v.  Hewitt,  2  Grat.  ]08;  Improve- 
ment Co.  V.  Kam,  80  Va.  689;  Morris- 
sett's  Case,  6  Grat.  673;  Lawrence's  Case, 
86  Va.  678,  10  S.  E.  Rep.  841;  Ottten- 
dlnger  v.  Ford,  86  Va.  917,  ante,  1.  In 
the  present  case,  it  is  true,  an  entry  on 
the  order-book  states  that  to  the  action 
of  the  court  In  striking  out  the  plea 
the  defendant  "excepted;"  bat  that  was 
nothing.  In  effect,  but  "saving  the  point," 
so  to  speak,  and  having  the  evidence  of 
the  fact  entered  on  the  record.  It  certain- 
ly cannot  perform  the  oiSce  of  a  bill  of  ex- 
ceptions; and,  although  the  plea  ( or,  rath- 
er, what  purports  to  Ue  the  plea)  Iscopied 
into  the  transcript  by  the  clerk,  that  does 


not  supply  the  defect.  The  record  proper, 
as  Prof.  Minor  says,  consists  merely  of 
the  pleadings  In  the  case,  the  issue,  the  Im- 
paneling of  the  Jury,  the  verdict,  and  the 
ludgmeut ;  and  it  Is  not  within  the  prov- 
ince of  the  clerk  to  add  to  the  record.  4 
Minor,  Inst.  742;  Improvement  Co.  v. 
Kam.  supra.  A  ease  In  point  Is  Scott  v. 
Lloyd,  9  Pet.  418.  In  that  case  the  defend- 
ant's counsel  objected  at  the  trial  to  acer- 
tain  question  t>elng  put  to  a  witness,  and, 
upon  his  objection  being  overruled,  as 
was  stated  on  the  record,  he  excepted. 
The  supreme  court,  however,  speaking  by 
Chief  Justice  Marshal!^,  said:  "Although 
the  defendant's  counsel  objected  to  the 
question,  and  said  beexcepted  to  the  opin- 
ion of  the  court,  no  exception  was  actual- 
ly prayed  by  the  party  or  signed  by  the 
Judge.  This  court,  therefore,  cannot  con- 
sider the  exception  as  actually  taken,  and 
must  supposeit  was  abandoned. "  To  the 
same  effect  is  Pomeroy's  Lessee  v.  Bank. 
1  Wall.  692.  In  that  case  one  of  the  parties, 
as  appeared  from  an  entry  in  the  minutes 
of  the  case,  excepted  at  the  trial  to  a  cer- 
tain ruling  of  the  court,  and  afterwards 
claimed  the  benefit  of  the  exception  in  the 
supreme  court.  But  his  contention  was 
not  sustained,  the  court  saying  that  such 
an  entry  could  only  be  regarded  as  evi- 
dence of  the  right  of  the  party  seasonably 
to  demand  a  bill  of  exceptions,  and  tbnt 
was  not  the  same  thing  as  a  bill  of  excep- 
tions, and  had  never  been  so  considered 
In  any  Jurisdiction  where  the  rules  and 
practice  of  the  common  law  prevail. 

2, 8.  This  view  of  the  subject  to  not  only 
decisive  of  the  first  assignment  of  error 
here,  but  equcrfiy  so  of  the  second  and 
third  assignments,  which  relate  to  the  re- 
jection of  the  plea  of  the  statute  of  lluitta- 
tions,  tendered  by  the  guardian  ad  litem, 
and  of  the  two  pleas— one  of  Infancy,  the 
other  of  the  statute— afterwards  tendered 
by  the  defendant  himself,  upon  attaining 
his  majority. 

4.  The  next  objection,  which  is  founded 
upon  the  defendant's  first  bill  of  excep- 
tions, is  to  the  action  of  the  court  In  ad- 
mitting In  evidence  the  two  letters  from 
the  defendant  to  the  plaintitTs  daughter, 
written  while  he  was  at  school  in  Rock- 
Ingham  county,  and  set  out  in  full  In  the 
bill  of  exceptions.  The  ground  of  this  ob- 
jection, as  stated  here,  is  that  there  was 
nothing  in  the  case  to  show  that,  when 
the  letters  were  written,  the  defendant 
knew  anything  of  any  Improper  conduct 
on  her  part  in  his  absence,  or  of  her  actual 
condition,  except  from  her  own  letters, 
ana  noaeoaatat  she  was  not  prefcnant 
by  another  man.  This  objection  Is  clearly 
without  merit.  The  letters  not  only  do 
not  assert  the  defendant's  innocence,  but, 
on  the  contrary,  they  contain  the  strong- 
est implied  admissions,  at  least,  of  his 
guilt.  They  discuss  plans  for  the  conceal- 
ment of  her  shame, — one  of  which  was 
marriage;  and  to  this  the  only  objection 
mentioned  was,  not  the  character  or  im- 
purity of  the  girl,  but  the  cutting  short 
of  his  education,  and  the  consequent  loss 
of  the  advantages  in  life  which  an  educa- 
tion would  give  him.  "What  would  you 
think  of  me,"  he  asked  her,  "as  a  common 
laborer?    Yon  would  be  even  mure  dis- 
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satisfied  than  I."  So,  although  he  tellB 
her  he  had  been  advised  that  marriage 
was  "the  quickest  way  out  of  it,"  he  con- 
dndes  that  the  best  way  was  for  her  to 
adopt  another  plan  that  had  been  sug- 
gested to  him,  which  was  for  her  to  go  to 
a  house  in  Washington  or  Baltimore,  to 
be  there  delivered,  and  where  no  questions 
would  be  asked.  "You  do  the  last,"  he 
writes  her,  "and  write  me  when  you  go, 
and  I  will  try  to  be  with  yon, "  etc.  There 
Is  nothing  in  the  record  as  to  any  improp 
er  conduct  on  her  part  with  any  one  In 
the  defendant's  absence,  and,  if  such  had 
been  the  fact,  that  could  not  have  affected 
the  admissibility  of  the  letters,  however  it 
might  have  affected  their  weight.  In  the 
estimation  of  the  Jury,  whose  province  it 
was  to  weigh  the  evidence. 

5.  The  next  question'  relates  to  the  ex- 
clnsion  of  certain  evidence.  It  appears 
from  the  second  bill  of  exceptions  that  at 
the  trial  the  defendant's  counsel  aslced  a 
witness,  introduced  by  him,  and  who  stat- 
ed that  he  did  not  know  the  general  repu- 
tation for  chastity  of  the  plaintiff's  daugh- 
ter, whether  he  (the  witness)  hnd  stopped 
his  son  from  visiting  the  plaintiff's  house. 
The  counsel  at  the  same  time  stated 
that  his  purpose  was  to  show  that  the 
witness  had  done  so  because  of  whqt  he 
had  heard  of  the  unchaste  or  immoral 
character  of  the  females  of  the  house,  in- 
cluding the  plain  tin's  daughter.  The  court 
sustained  an  objection  to  the  question, 
and,  as  we  think,  correctly.  'The  evi- 
dence was  not  (inly  hearaay,  but  was  de- 
signed to  affect  third  persons,  whose  char- 
acters were  not  Involved  In  the  issue,  and 
was,  therefore,  rightly  excluded.  Bate  v. 
Hill,  I  Car.  &  P.  100, 12  E.  C.  L.  68. 

6.  It  is  stated  In  the  third  bill  of  excep- 
tions that  the  defendant  himself  was  ex- 
amined as  a  witness,  and  gave  evidence 
tending  to  prove  that  on  the  night  of  the 
alleged  seduction,  while  taking  a  buggy 
ride  with  the  plaintiff's  daughter,  and  aft- 
er they  bad  returned  from  the  drive,  she 
took  certain  liberties  with  him,  the  de- 
tails of  which  he  forebore  to  mention,  as 
be  said,  out  of  consideration  for  her.  It 
is  also  stated  that,  on  croMS-examlnatlon,' 
the  plaintltf's  counsel  undertook  to  dis- 
credit the  defendant's  testimony,  whereup- 
on, on  redirect  examination,  his  counsel 
asked  him  to  state  in  detail  what  were  the 
liberties  taken  with  him,  to  which  he  bad 
referred.  To  this  the  plaintiff's  counsel 
objected,  and  the  court  sustained  the  ob- 
jection, being  of  opinion  that  the  evidence 
songbt  to  be  elicited  was  properly  evidence 
in  chief,  and  because  the  court  and  counsel 
on  both  sides  wished,  as  far  as  Justice  to 
the  parties  would  permit,  to  repress  the 
merely  gross  details  of  the  case.  We  are 
of  opinion  that  this  ruling  was  correct. 
We  do  not  perceive  how  the  credit  of  the 
witness  could  be  sustained  merely  by  giv- 
ing details  of  the  case,  which  bad  not  been 
referred  to  in  the  cross-examination ;  and, 
besides,  the  rule  is  that  a  witness  cannot, 
in  this  stage,  be  examined  as  to  any  new 
farts  which  do  not  tend  to  explain  the 
■abject  of  tbe  cross-examination.  If,  in 
■ocb  a  case,  says  Starkie,  "a  question  as 
to  any  material  fact  has  been  omitted  up- 
on  the   examination  in  chief,  the  usnal 
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course  is  to  suggrest  the  question  to  the 
court,  which  will  exercise  Its  discretion  in 
putting  it  to  the  witness. "  1  Starkie,  Ev. 
(Mete.  Ed,l  pt.  2,  p.  150;  1  Greenl.  Ev.  §§ 
431,467.  Nor  is  this  in  conflict  with  the 
rule  announced  in  Qeorge  v.  Pllcher,  28 
Grat.  299. 

7.  The  next  assignment  of  error  arises 
upon  the  defendant's  fourth  bill  of  excep- 
tions, which  states  that  witnesses  were- 
Introduced  by  the  defendant  to  proveloose- 
language  and  immodest  remarks  by  the- 
plaintiff's  daughter  to  young  men  Tisitlng 
her,  and  also  to  prove  specific  acts  of  Im- 
propriety on  her  part,  not  going  to  the 
extent  of  cohabitation  with  any  other 
man,  all  prior  tu  the  alleged  seduction; 
which  evidence  the  court  excluded.  The 
evidence  was  offered,  and  It  is  contended 
it  ought  to  have  been  received,  to  prove 
not  only  the  general  bad  character  of  the 
plaintlff'sdaughter,  but  her  want  of  purity 
and  innocence.  But  was  it  admissible  for' 
that  purpose?  There  is  no  doubt  that  in 
au  action  for  seduction  the  general  char- 
acter of  the  female  for  chastity  is  Involved 
in  the  issue,  and  may,  therefore,  be  Im- 
peached by  general  evidence.  Tbe  defend- 
ant is  also  allowed  to  show.  In  mitigation 
of  damages,  particular  acts  of  unchustity 
on  her  part  with  other  men,  prior  to  her 
alleged  seduction,  and  even  wanton  acts, 
or  loose  conduct,  though  not  amounting 
to  nnchastlty,  as  in  Verry  v.  Watkins,  7 
Car.  &  P.  808, 82  E.  C.  L.  628,  In  which  case 
a  witness  was  allowed  to  testify  that  the 
plaintiff's  daughter  had  indecently  exposed 
her  person  to  him.  And,  upon  tbe  same 
principle,  evidence  has  been  held  admis- 
sible to  prove  an  admission  by  tbe  woman 
that  she  had  allowed  a  certain  man  to 
take  indecent  liberties  with  her.  But  evi- 
dence of  mere  immodest  remarks,  or  tbe 
like,  not  connected  with  any  Immoral  act. 
Is  not  within  the  rule;  such  evidence  being 
too  remote,  and,  therefore,  incapable  of 
affording  any  safe  or  reasonable  presump- 
tion as  to  the  point  involved  in  the  issue, 
which  is  the  previous  chastity  of  the 
female,  and  not  merely  whether  she  was 
of  a  modest  and  refined  natnre.  A  woman 
may  sometimes  make  immodest  remarks 
*withoat  being  unchaste.  Snch  evidence  is, 
therefore,  calculated  to  mislead  the  jury; 
and,  moreover,  the  plaintiff  is  not  bound 
to  be  prepared  to  meet  it.  2  Greenl.  Ev. §S 
B77,  579;  1  Tayl.  Ev.  §  856.  As  the  action 
for  seduction  is  founded  on  the  relation  of 
master  and  servant,  the  gist  of  the  action 
at  common  law  is  the  loss  of  service.  It  is 
not  easy,  therefore,  to  see  how,  upon  prin- 
ciple, Independent  of  statute,  anything 
but  the  loss  of  service  could  ever  have  been 
properly  taken  into  consideration  in  es- 
timatlngthedamages.  Themie, however, 
has  long  been  settled,  that  in  an  action, 
by  a  parent,  or  by  one  standing  /o  loeo 
parentis,  the  Jury  may  consider  not  only 
the  loss  of  service,  but  the  wounded  feei- 
lng:s  of  the  plaintiff,  and  find  accordingly; 
and  now,  by  our  statute,  which  dispenses 
with  proof  of  loss  of  service,  or  any  allega- 
tion of  each  loss,  a  recovery  may  be  had 
upon  the  last-mentioned  ground  alone,  al- 
though the  relation  of  master  and  servant 
is  still  essential  to  the  maintenance  of  tbe 
action.  Hence  the  appellant  con  tends  that 
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tbe  tallest  inquiry  Into  tbe  antecedonts  of 
the  female,  Includins  as  well  her  imparity 
of  mind  as  of  body,  ought  to  be  permitted, 
as  affording  the  only  Jast  basis  for  a  re. 
corery  on  the  ground  of  mental  anguish 
or  loss  of  comfort;  in  other  words,  that 
whatever  tends  to  provelmpurlty  of  mind, 
prior  to  her  seduction,  is  no  less  admis- 
sible in  mitigation  of  damages  than  evi- 
dence of  actual  uncbastity.  But,  without 
stopping  to  inquire  whether  this  position 
is  or  is  not  a  logical  deduction  from  the 
role  above  mentioned,  it  is  enough  to  say 
that  tbe  rule  as  to  tbe  evidence  in  such 
cases  has  never  been  carried  to  that  ex- 
tent, and  we  do  not  feel  authorised  to  ex- 
tend it  beyond  tbe  limits  we  have  indi- 
cated. Reference  in  tbisconnectionismade 
to  tbe  case  of  Wood  v.  State,  48  Ga.  192; 
but  we  do  not  understand  thatcase  as  de- 
ciding anything  in  conflict  with  these 
views.  That  was  a  criminal  prosecution, 
under  a  statnte  of  Georgia  making  It  an 
offense  to  seduce  "a  virtuous  unmarried 
woman, "  and  one  of  the  questions  in  tbe 
case  was  as  to  tbe  meaning  of  tbe  word 
"virtuous."  The  trial  Judge  charged  tbe 
Jury  that  a  virtuous  woman,  within  the 
meaning  of  the  statute,  was  one  who  had 
never  bad  illicit  sexual  intercourse  prior 
to  her  alleged  seduction,  and  this  ruling 
was  approved  by  two  Jndgee  out  of  three. 
It  was  also  held  that,  although  the  law 
presumes  virtne,  yet  tbatttae  want  of  it  may 
be  inferred  from  circumstances,  and,  there- 
fore, tbat  evidence  of  wanton  acts  on  tbe 
part  of  tbe  prosecutrix,  prior  to  her  al- 
leged seduction,  though  not  amounting  to 
uncbastity,  was  admissible  upon  the  ques- 
tion of  her  virtue;  so'that  theproposition 
contained  in  the  opinion  of  one  of  the 
Judges,  tbat  only  modest  and  pure-minded 
women  are  chaste  or  virtuous,  was  not 
sanctioned  by  the  court.  In  White  v. 
Hurtland,  71  111.  250,  a  witness  was  asked 
whether  he  was  acquainted  with  tbe  dis- 
position of  the  plaintiff's  daughter,  and  if 
-so,  to  state  whether  ornot  she  was  a  pert, 
'forward  girl.  But  tbe  question  was  held 
improper,  on  tbe  ground,  among  others, 
that  it  called  for  no  acts,  but  the  mere 
opinion  of  tbe  witness  as  to  her  disposi- 
tion, and  tbat  she  might  have  been  both  ■ 
:pert  and  forward  without  being  lewd.  In 
Bracy  y.  Kibbe,  SI  Barb.  2TS,  a  witness 
was  asked  wbetber  be  knew  of  any  acts 
of  a  lewd  and  lascivious  character  on  tbe 
part  of  tbe  plaintiff's  daughter  prior  to 
her  alleged  seduction,  and  it  was  held  tbat 
the  question  was  proper.  But  a  question 
asked  tbe  same  witness  as  to  what  her 
conduct,  generally,  with  young  men  was, 
was  not  allowed  to  be  answered,  and  no 
point  as  to  the  correctness  of  this  ruling 
seems  to  have  been  made  in  the  appellate 
court,  although  objected  to  at  the  trial. 
As  to  tbe  offer  in  the  present  case  to  prove 
"specific  acts  of  impropriety,  not  going  to 
tbe  extent  of  cohabitation, "  it  is  enough 
to  say  tbat  tbe  facts  in  relation  thereto 
are  not  set  out  in  tbe  bill  of  exceptions 
with  sufiicient  fullness  to  enable  us  to  de- 
cide upon  them.  The  acta  sought  to  be 
proved  are  not  stated,  and  we  must  there- 
fore presume  they  were  not  such  as  tbat 
evidence  of  them  was  admissible,  since  ev- 
erything is  to  be  presumed  in  favor  of  the 


correctness  of  the  ruling  of  the  circuit 
court  until  the  contrary  is  shown.  Har- 
man  V.  City  of  I^ynchbnrg,  83  Grat.  87. 

8.  Objection  is  next  made  to  the  refusal 
of  the  court  to  give  two  instructions  to 
the  Jury  as  to  the  effect  of  tbe  statute  of 
limitations ;  but  the  instructions  were  ir- 
relevant, and,  therefore,  rightly  refused, 
because  the  statute,  when  relied  on  as  a  de- 
fense, must  be  pleaded,  and  here,  as  we 
have  seen,  there  was  no  sucb  plea  in  tbe 
case.  See,  however,  upon  the  subject  of 
the  operation  of  the  statute  in  an  action 
for  seduction,  Clem  v.  Holmes, 38  Grat.  722. 

9.  This  disposes  of  all  the  errors  nss^ned 
by  the  appellant.  Tbe  appellee,  bowever, 
assigns  an  error  to  her  prejudice,  under  tbe 
ninth  rule  of  tbe  court,  which  is  tbat  tbe 
Judgment  fails  to  give  interest  on  tbe  sum 
found  by  tbe  Jury;- and  this  position  is 
well  taken.  The  statute  is  express  and 
imperative  tbat  "if  a  verdict  be  rendered 
which  does  not  allow  Interest,  the  sum 
thereby  found  shall  bear  interest  from  its 
date,  and  Judgment  shall  be  entered  ac- 
cordingly." Code,  §  8390.  The  Judgment 
will  therefore  be  amended  in  this  partlc- 
nlar,  and,  as  amended,  it  will  be  afltoned. 


.Hebbon  et  al.  v.  Dibbbli.  et  aL 
(SuprsiM  Court  of  -^PPf^  ^  Flivfnta.    Jaa. 

SAL»— WABBANTT— EVIDBXCS. 

1.  Where  the  pnrohaaer  of  a  lot  of  tobaooo  in 
hogsheads  tells  the  seller  that  be  wants  It  to 
keep,  and  the  seller  represents  that  it  Is  soimd 
and  "redried, "  and  will  certainly  keep,  bat  the 
tobacco  is  damaged  from  mould,  which  oonld  not 
have  happened  had  it  been  "redried"  aa  repre- 
sented, the  jury  are  Jnstifled  in  flnding  that  the 
somidness  of  the  tobaooo  was  wsiranteo. 

2.  Where  the  purchase  consisted  of  31  hogs- 
heads, 17  of  which  proved  to  be  imaoond  and 
damaged,  evidence  that  two  otber  hogsheads  from 
the  same  lot,  sold  to  other  parties,  were  sound, 
la  inadmissible. 

8.  It  is  proper  to  Instruct  the  jury  to  find  for 
plalntiS  if  they  find  that  the  tobaccos  were  felae- 
ly  represented  to  be  "reordered  and  redried, "  and 
uat  that  term  imports  to  trade  that  the  tobaccos 
are  sound  and  in  keeping  condition,  and  that 
plaintiff  purohased  relying  on  these  aasarances. 

Green  &  MUler,  A.  J.  Montague,  and  W. 
W.  A  B.  T.  Crump,  for  plaintiffs  in  error. 
Peatrofls  <ft  Harrta  and  Ouy  Jb  Gttltam,  tor 
defendants  in  error. 

Fauntlbbot,  J.  This  is  a  writ  of  error 
to  a  Judgment  of  the  corporation  eoart  ot 
Danville,  entered  at  Its  January  term,  1880, 
In  an  action  at  law  therein  pending  be- 
tween B.  L.  Dibrell  and  A.  Dibrell,  part- 
ners as  Dibrell  Bros.,  plaintiffs,  and  M.  F. 
Herron  and  W,  W.  Holland,  late  partners 
under  the  name  of  Herron  &  Holland,  de- 
fendants. Tbe  suit  is  in  the  form  ot  tres- 
pass on  the  case  in  aaaumpait  to  recover 
damages  for  breach  of  contract.  The  dec- 
laration alleges  tbat  on  tbe  4tb  day  ot 
February,  1888,  Dibrell  Bros.,  who  were 
engaged  in  the  tobacco  trade  in  Danville. 
Va.,  entered  into  negotiation  with  Herron 
&  Holland,  who  were  also  dealers  in  to- 
bacco in  tbe  same  town,  for  the  purchase 
by  the  said  Dibrell  Bros,  from  the  said 
Herron  &  Holland  of  21  Ubgsbeads  ot 
leaf  tobacco,  at  tbe  rate  ot  lU  cents  ner 
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pound,  for  the  aggregate  sam  of  $2,445.80; 
that  the  said  HerrOD  ft  Holland  then  and 
there,  when  the  said  sale  was  ander  treaty, 
undertook,  and  then  and  there  promised 
the  said  plalntlHS,  that  the  said  lot  of  to- 
4>acco,  consisting  of  24,468  pounds,  packed 
■and  contained  in  the  21  hogsheads  as  afore- 
said, had  been  thoroughly  redried.  was 
«oand,  and  in  good  keeping  order,  and 
that,  upon  the  faith  of  these  representa- 
tions, then  and  there  so  made,  they  (the 
plaintiffs)  bought  the  said  tobacco,  and 
paid  to  the  defendants  the  price  aforesaid, 
to-wlt,  the  sum  of  f  2,445.80;  that  the  said 
lot  of  tobacco,  at  the  time  of  the  making 
■ot  the  said  promises  and  nndertaklngs  of 
the  said  defendants,  had  not  been  thor- 
oughly redried,  was  not  sound,  and  was 
not  In  good  keeping  order,  but,  on  the 
■contrary  thereof,  was  at  that  time  un- 
aoand,  had  not  been  thoroughly  redried, 
■and  was  not  In  good  keeping  order;  where- 
by and  by  reason  of  which  said  false  rep- 
resentations the  said  lot  of  tobacco  be- 
■came  and  was  ot  no  use  or  valne  to  the 
said  plaintlBs,  who  hare  been  put  togreat 
«harges,  trouble,  and  expense  In  and 
■about  the  keeping,  taking  care  of,  hand- 
Jlng,  and  preserving  the  said  tobacco,  to 
their  injury  and  damtige  to  the  amount  of 
■•1.000.  In  the  month  of  May.  1888.  the 
tobacco,  which  was  in  hogsheads,  into 
which  it  had  been  prised  and  packed  by 
the  defendants,  was  opened,  when  it  was 
(onnd  that  17  hogsheads  ot  the  said  to- 
■bacco  were  unsound;  some  were" hot  and 
mouldy:"  some  were  "cool,  but  funked;" 
some  were  "hot  and  funked ; "  and  the  to- 
bacco tn  'all  the  17  hogsheads  was  more 
■or  less  injured.  It  was  shown  to  the 
satisfaction  ot  the  Jory  that  the  represen- 
tations upon  the  faith  ot  which  the  to- 
t>aeco  had  been  sold  by  the  defendants 
■and  bought  by  the  plaintiflS  were  nntrne, 
and  the  Jury  brooght  tn  a  verdict  In  favor 
■of  the  plaintiffs  tor  the  som  ot  fOOl.TSdam- 
■ages;  whereupon  the  defendants  moved 
the  court  to  set  aside  the  verdict  aforesaid, 
-and  grant  to  them  a  new  trial,  npon  the 
:groand  that  the  said  verdict  Is  contrary 
to  the  law  and  the  evidence,  which  said 
motion  the  court  overruled,  and  entered 
Judgment  according  to  the  verdict. 

The  main  question  brought  to  thiscourt 
by  the  errors  assigned  in  the  petition  ot 
the  plalntitt  in  error  is  whether  the  Jury 
■could  reasonably  have  found  the  verdict 
they  did  find  upon  the  evidence  before 
them.  And  thedeterminatlon  of  this  ques- 
tion requires  an  ezamlnatiou  ot  that  evl- 
■d<mce  as  it  has  been  certified  by  the  court 
in  the  bills  ot  exceptions  In  the  record. 
The  appellants,  or  plain  tills  in  error,  are 
in  the  position  ot  demurrants  to  the  evl- 
■dmee;  and  they  are  regarded  as  waiving 
■all  their  evidence  in  conflict  with  the  evi- 
dence tor  Dlbrell  Bros.,  and  as  admitting 
the  evidence  tor  Dlbrell  Bros.,  and  all  rea- 
sonable inferences  therefrom;  and  as  being 
■entitled  to  only  such  evidence  in  their  own 
behalf  as  is  not  in  conflkst  with  that  tor 
Dlbrell  Bros.,  and  such  inferences  as  neces- 
•arUy  flow  therefrom.  The  testimony  ot 
Dlbndl,  the. purchaser,  says  that,  hearing 
that  the  defendants,  who  were  dealer*  in 
leaf  tobacco  on  the  Danville  market,  had 
leal  tobacco  for  sale,  he  went  to  tb^r  fac- 


tory and  examined  some  4  hogsheads, 
which  were  open  and  exposed  by  their 
heads  being  taken  oat;  that  there  were 
21  hogsheads  in  all ;  th  at  the  vend  or  said  the 
quality  of  the  tobacco  in  all  the  hogsheads 
was  the  same;  that  he  told  Herron,  the 
vendor,  that  he  wished  to  keep  the  tobacco 
for  some  time,  and  wished  it  sound ;  that 
he  (the  vendor)  further  said  that  the  said 
tobacco  had  been  redried  and  was  sound; 
that  he,  relying  on  the  representations  of 
Herron,  the  vendor,  purchased  it;  that  he 
would  not  have  purchased  It  at  all  but  for 
such  representations  of  Herron.  Herron 
admits  thathe  did  warrant  the  tobacco  to 
be  sound;  and  In  the  petition  of  the  plain- 
tilTs  in  error  it  Is  stated  as  a  fact  proved  in 
the  record,  "he  [Herron]  did  not  warrant 
anything  but  the  soundness  of  the  tobac- 
cos." The  evidence  of  numerous  expert 
witnesses  is  that,  if  the  tobacco  had  been 
thoroughly  redried,  and  was  sound  when 
it  was  packed,  it  could  not  have  been 
found  in  bad  order,  damaged,  and  un- 
sound, as  It  was  when  opened. 

McDearman,  a  witness  who  was  present 
at  the  negotiation  and  sale  of  the  tobacco, 
(not  as  a  mere  by-stander,  but  with  Dl- 
brell, the  purchaser,  having  gone  there 
with  him  and  Terry  for  the  purpose,) 
testifies  that  Herron,  the  vendor,  said  to 
Dlbrell,  the  purchaser,  that  the  tobacco 
bad  been  thoroughly  redried,  was  in  good 
order,  and  he  could  keep  it;  that  the  to- 
bacco was  bought  on  these  representa- 
tions of  Herron,  above  stated,  and  would 
not  have  been  bought  but  for  such  repre- 
sentations. Terry,  who  was  present  when 
the  sale  was  made,  testifies  that  Herron 
said  he  was  not  aqxious  to  sell;  that  the 
tobaccos  were  thoroughly  redried,  and  he 
knew  they  would  keep.  The  witness  Mc- 
Dearman said  that  about  one  month  be- 
fore the  tobacco  was  opened  and  inspect- 
ed, on  the  81st  of  May,  1888,  he  got  out  a 
bundle  from  one  of  the  packages,  and  n- 

Sorted  that  the  bundle  was  mouldy;  that. 
It  had  been  sound  when  packed,  it  would 
not  have  been  in  that  condition;  that  he 
had  been  in  the  tobacco  business  in  Dan- 
ville all  his  life,  and  that  tobacco  redried 
would  keep  through  a  sweat;  that  "re- 
dried tobacco"  meant  in  the  Danville 
trade,  "tobacco  that  had  been  redried  and 
put  in  keeping  condition." 

The  witness  Dlbrell  further  testified  that 
immediately  after  the  purchase  the  tobac- 
co was  moved  to  and  stored  in  the  second 
finor  of  a  factory  as  good,  it  not  better, 
than  any  other  storage  factory  In  Dan- 
ville, and  that  said  floor  was  absolutely 
dry;  that  on  the  81st  ot  May,  1888,  he  in- 
spected the  tobaccos,  and  found  them  in 
bad  order,  and  in  unsound  condition.  He 
then,  with  the  consent  of  said  Herron,  the 
vendor,  moved  the  said  tobaccos  to  an- 
other factory,  where  they  were  inspected 
(Herron  being  present)  by  E.  G.  Mokeley, 
C.  C.  Dula.  and  R.  A.  Bendall,  whose  re- 
port of  which  inspection,  signed  by  them, 
witness  exhibited  and  proved,  showing 
the  damaged  condition  ot  the  tobacco  In 
17  ot  the  21  hogsheads,  and  the  extent  ot 
the  damage  In  each.  He  further  testified 
that.  If  the  tobacco  had  been  In  the  condi- 
tion represented  to  blm  by  Herron,  the 
vendor,  there  would  have  been  no  unsound- 
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neen  about  it  at  tbe  time  of  tbe  said  in- 
spection, and  that  he  would  not  have  pur- 
chased it  at  all  but  for  such  representa- 
tions made  by  Herron.  Witness  exhibited 
and  proved  the  account  filed  with  plain- 
tilt's  declaration,  showing  their  claim  tor 
damages  by  items.  He  said,  ou  cross-ex- 
amination, that  the  tour  hogsheads  which 
were  open  for  inspection  were  sound,  and 
that  Herrojj  guarantied  to  him  that  tbe 
tobaccos  In  tbe  other  hogsheads  was  like 
that  In  thefour  bogsheads exhibited ;  that 
Dibrell  Bros,  had  an  order  for  tbe  to- 
baccos, and  were  very  particular  about 
their  keeping ;  and  that  be  told  Herron  be 
wanted  the  tobacco  In  such  condition  that 
It  would  keep;  and  that  Herron, though 
he  did  not  use  the  word"  warranted, "said 
that  it  would  keep. 

The  witness  W.  N.  Sbelton  said  he  had 
been  40  years  in  tbe  tobacco  trade  in  Dan- 
ville, and  that  "redried"  tobacco  would 
keep.  The  witness,  J.  A.  Craddock,  testi- 
fied that  "redried"  tobacco  meant,  to  the 
trade  in  Danville,  "tobacco  that  will 
Iteep;"  that  he  was  in  the  trade,  and 
knew  what  "redried  tobacco"  meant  in 
the  trade,  and  that  redried  tobacco  will 
keep:  that  If  tobacco  was  opened  in  May, 
which  had  been  packed  in  February,  and 
found  to  be  cool  and  funked,  it  would  in- 
dicate that  It  was  damaged  when  packed. 

C.  C.  Dula  testified  that  the  term  "re- 
dried" meant  that  the  tobacco  would 
keep;  that  he  wns  in  the  trade, and  knew 
what  "redried  tobacco"  meant  in  the 
trade;  and  he  agreed  with  Craddock  as 
to  the  order  of  the  tobacco  when  packed. 
ue  was  one  of  the  inspectors  of  the  to- 
bacco on  tbe  Slst  of  May,  1888,  and  proved 
the  statement  of  results  of  the  inspection 
heretofore  exhibited  and  proved  by  the 
witness,  B.  L.  Dibrell. 

E.  O.  Moseley  testified  that  be  bad  t>een 
in  tbe  tobacco  trade  tor  ITyears,  and  knew 
what  "redried  "tobacco  meant;  that  "re- 
dried "has  a  distinct  meaningin  the  trade, 
and  means  "tobacco  that  has  been  put  in 
good  keeping  order, "and  that  tobacco 
redried  will  keep.  An  assurance  that  to- 
bacco was  redried  was,  in  Itself,  a  guar- 
anty that  it  would  keep,  as  he  understood 
it  to  mean  In  tbe  trade.  That,  if  tobacco  Is 
found  cold  and  funked  when  opened,  it 
was  packed  funked.  That  be  was  one  of 
tbe  inspectors  on  the  Slst  of  May,  1888. 
and  the  statement  of  the  result  of  said  in- 
spection, exhibited  and  proved  by  R.  L. 
Dibrell,  be  also  proved.  He  said  that 
thoroughly  "redried"  and  "reordered" 
means  tbe  same  thing. 

Bendall  testified  that  he  was  one  of  tbe 
inspectors  of  the  tobacco  on  the  Slst  of 
May,  1888,  and  that  the  statement  ex- 
hibited by  B.  L.  Dibrell  of  tbe  results  of 
such  Inspection,  signed  by  himself,  C.  C. 
Dula,  and  E.  O.  Mosely,  was  correct. 

Those  witnesses  prove  the  representa- 
tions made  by  tbe  vendors  as  in  induce- 
ment to  the  purchasers  to  buy.  They 
were  emphatic  and  unqualified  affirma- 
tions of  facts  peculiarly  and  solely  within 
the  knowledge  of  the  vendors,  and  they 
were  made  all  the  more  Impressive  as  as- 
surances to  tbe  purchasers  by  tbe  vendor, 
Herron's,  artful  declarations  that  "he  was 
not  anxious  to  sell:"  tbat  "be  didn't  cars 


whether  be  sold  said  tobacco  or  not;* 
"  he  knew  they  would  keep, " — declarations 
which  were  proved  to  be  wholly  ontme 
by  Holland,  the  other  partner  of  tbe  con- 
cern, who  was  not  present  when  the  sale 
was  made.  He  testified  that  they  (tbe 
defendants) "  were  anxious  to  sell,  because 
they  bad  dissolved  their  partnership,  and 
were  going  to  sell  the  tobacco  at  some 
price  before  May,  because  he  wanted  the 
money,  but  be  could  not  have  guarantied 
them  to  keep."  Now, to  these  unqualified 
false  representations  made  by  Herron,  tbe 
vendor,  to  the  vendees,  at  tbe  time  of  the 
sale,  OS  an  inducement  to  tbein  to  bny  tbe 
tobacco,  emphasised  by  ostentation  of  a 
cunning  pretense  of  inditferenoe  about  de- 
siring to  sell  at  all,  because  he  knew  tbab 
tbe  tobacco  would  keep  by  reason  of  its 
having  been  thoroughly  "redried,"  let  us 
apply  tbe  plain  and  settled  principles  of 
the  law  pertinent  to  tbe  case.  In  Lowe  v. 
Trundle,  78  Va.  97,  Jadge  Hinton  says. 
qnotingKerr  on  Fraud  and  Mistake,  §  2.  p. 
69:  "If  a  man  represents  as  troethatwhlcb 
he  knows  to  be  false,  and  makes  tbe  repre- 
sentation in  such  away, or  nnder  such  cir- 
camstances,  as  to  induce  a  reasonable 
man  to  believe  tbat  it  is  tme,  and  is  meant 
to  be  acted  on,  and  tbe  person  to  whom 
tbe  representation  has  been  made,  believ- 
ing It  to  be  true,  acts  upon  the  faitb  of  it, 
and  by  so  acting  sustains  damage,  there 
is  fraud  to  support  an  action  of  deceit  at 
law,  and  to  be  a  ground  for  the  rescission 
of  the  transaction  In  equity. "  In  Grim  v. 
Byrd,  82  Grat.  800.  Judge  Staples,  deliv- 
ering the  opinion  of  this  court,  said: 
"The  doctrine  Is  believed  to  be  well  estab- 
lished in  the  United  States  that  a  false 
representation  of  a  material  fact,  consti- 
tuting an  inducement  to  the  contract,  oa 
which  the  purchaser  bod  tbe  right  to  rely, 
is  a  ground  for  a  rescission  by  a  court  of 
equity,  although  the  party  making  the 
representation  was  ignorant  whether  it 
was  true  or  false;  and  the  real  inquiry  is 
not  whether  the  vendor  Knew  the  repre- 
sentation to  be  false,  but  whether  tbe  pur- 
chaser believed  it  to  be  true,  and  was  mis- 
led bylt  in  entering  into  tbecontract;  for, 
in  such  case,  whether  the  false  representa- 
tion was  Innocently  made  or  knowingly 
made,  tbe  effect  is  tbe  same  upon  the  pur- 
chaser."  In  tbe  caHe  of 'Alexander  v.  San- 
ders, 9  Va.  Law  J.  p.  97,  .Judge  Hinton, 
for  this  court,  quotes  and  approves  the 
language  and  the  law  expressed  in  Qrim  v. 
Byrd,  supra.  In  1  Parsons  on  Contracts, 
670.  580,  it  is  said :  "Any  distinct  asser- 
tion or  affirmation  of  quality  made  by  tb» 
owner,  during  a  negotiation  for  thesale  of 
a  ciiattel,  which  it  may  be  supposed  was 
Intended  to  cause  the  sale,  and  was  opera- 
tive in  causingit,  will  be  regarded  either  as 
implying  or  constituting  a  warranty.  If 
such  affirmation  was  made  in  good  faith, 
it  is  stUl  a  warranty ;  and.  If  made  with  a 
knowledge  of  its  falsity,  it  Is  a  warranty, 
and  it  is  also  a  fraud.  •  •  •  It  is  cer- 
tain tbat  the  word  '  warranty '  need  not 
be  used,  nor  any  other  of  precisely  th» 
same  meaning.  It  is  enough  It  the  words 
actually  used  Import  on  undertaking  on 
the  part  of  the  owner  that  the  chattel  is 
what  it  is  represented  to  tM,  or  an  equiv- 
alsut  to   such  undertaldaK. "    "An  affljo- 


Digitized  by  VjOOQIC 


Va.) 


HEBBON  e.  DIBBELL. 


677 


■nation  of  qnallty  by  the  seller  at  the  time 
of  the  aale,  intended  as  an  asanrance  of 
fact,  and  relied  on  by  tbe  buyer,  constl- 
tutes  a  warranty."  No  special  form  of 
words  is  necessary  to  create  a  warranty. " 
2  Ben].  Sales,  pp.  811,  812,  and  note,  and 
cases  there  cited.  "It  Is  enough  if  the 
words  used  import  an  engagement  on  the 
part  of  tbe  vendor  that  the  article  is  what 
be  represents  it  to  be.  Any  distinct  affir- 
mation of  quality,  made  by  tbe  vendors 
at  the  time  of  the  sale,  not  as  an  expres- 
sion of  opinion  or  belief,  but  as  an  assur- 
ance to  the  purchaser  of  the  truth  of  the 
fact  affirmed,  and  an  inducement  to  him 
to  make  tbe  purchase,  is,  if  accordingly 
received  and  relied  on  and  acted  upon  by 
the  purchaser,  an  express  warranty." 
Masua  y.  Chappell,  15  Grat.  682, 688.  "  The 
general  rule  is  that  whatever  a  person  rep- 
resents at  the  time  of  a  sale  is  a  warran- 
ty. "  Wood  V.  Smith,  4  Car.  &  P.  45, 19  E. 
C  L..  SW.  In  the  case  of  Wood  v.  Smith, 
supra,  the  affirmation  or  representation 
made  by  the  seller  of  a  mare  was  held  to 
be  a  warranty,  although  the  seller  ex- 
pressly refused  to  warrant,  saying,  in  re- 
ply to  the  question  by  the  buyer,  "Will 
you  warrant  her?"  "I  never  warrtut;  I 
woald  not  even  warrant  myself."  The 
form  in  which  representations  by  the  ven- 
dor are  made,  and  the  words  in  which 
they  are  expressed,  are,  comparatively, 
unimportant.  The  true  question  is  al- 
ways the  effect  and  intention  of  tbe  state- 
ments made  by  the  vendor,  and  this  (ex- 
cept when  writings  are  to  be  construed) 
Is  a  question  for  a  Jury.  Benjamin  on 
Sales,  813,  says  that,  whether  the  state- 
ments or  representations  made  is  a  war- 
runty  "is  a  question  of  fact  for  the  jury, 
to  be  inferred  from  the  nature  of  the  sale 
and  the  circumstances  of  the  particular 
case."  And  in  note 7,  on  the  same  page, 
many  cases  are  cited  to  sustain  tbe  propo- 
sition that,  "where  the  language  is  equiv- 
ocal, the  Intention  to  warrant  is  a  ques- 
tion for  the  jury."  In  Crenshaw  v.  Slye, 
S2  &ld.  146,  the  court  says:  "Tho  rule  of 
law  is  that  any  afUrmatlon  of  the  quality 
of  the  article,  made  at  the  time  of  sale,  in- 
tended OS  an  assurance  of  the  facts  stat- 
ed, and  relied  on  and  acted  on  by  tbe  par- 
chaser,  will  constitute  an  express  warran- 
ty. Whether  such  representations  were 
made  with  the  intention  of  securing  a  pur- 
chaser is  for  the  jury,  to  be  inferred  from 
tbe  nature  of  the  sale  and  the  circumstan- 
ces of  the  particular  case. "  In  the  case 
under  review  the  jury  passed  upon  the 
contract,  and  found  that  there  was  a  war- 
ranty; and  we  are  clearly  of  the  opinion 
that  tlie  verdict  is  fully  Justified  by  the  ev- 
idence before  them  and  the  la  w  applicable 
to  tlie  case,  and  the  result  is  in  happy  har- 
mony with  the  truth  and  the  natural  Jus- 
tice of  tbe  transaction  between  the  par- 
ties. Under  the  proofs  and  pleadings  in 
the  cause  the  jury  wonid  not  have  been 
warranted  in  finding  a  ny  other  verdict. 

Tbe  plaintiffs  In  error  offered,  in  tbe 
court  below,  where  they  were  defendants, 
to  show  that  2  hogsheads  of  tobacco 
from  tbe  same  lot  from  which  the  plain- 
tiffs made  their  purchase  of  21  hogs 
beads,  were  sold  to  other  parties,  and 
that    tbe    tobacco   in    both   of  these  2 


hogsheads,  when  opened,  was  found  to  be 
Boand;  and  tbe  coart  excluded  tbe  testi- 
mony. If  the  object  was  to  rebut  tbe 
full  proof  already  in  the  cause,  that 
the  tobacco  in  17  out  of  the  21  hogs- 
heads sold  to  tbe  plaintiffs,  and  war- 
ranted to  contain  sound  tobacco,  was  un- 
sound and  damaged,  the  evidence  was 
wholly  irrelevant;  for  it  had  been  proved 
by  the  direct  testimony  of  those  who  ex- 
amined the  tobacco  that  the  tobacco  In 
17  of  tbe  21  bogslieadB  was  unsound  and 
badly  damaged  at  tbe  time  it  was  sold  to 
the  plaintiffs.  In  fact,  of  tbe  21  taogsheads 
sold  to  tbe  plaintiffs,  4  had  proved  to 
contain  sound  tobacco;  yet  thatclrcam- 
Btance  did  not  in  any  way  or  degree  show 
that  the  tobacco  in  the  17  hogsheads, 
which  had  l>een  found  nnsoond  and  dam- 
aged," was  sound"  when  they  sold  it,  had 
been  "thoroughly  redried,"  and  in  snch 
condition  that  it  "would  keep,  "as  was 
represented  by  the  vendors  to  the  vendees 
to  be  the  facts,  to  ludace  them  to  bay. 
and,  upon  faith  of  wbicb  afflnnations, 
they  did  act  and  buy.  At  moist,  it  conld 
only  prove  that  they  bad  not  imposed  on- 
sound  and  damaged  tobacco  upon  the 
purcbasere  of  tbe  2  hogsheads,  as  they 
succeeded  in  doing,  by  false  representa- 
tions, upon  tbe  purchasers  of  the  17  hogs- 
heads. The  court  did  not  err  in  excladtng 
this  irrelevant  and  nnfair  testimony, 
which  could  have  bad  no  other  effect  than 
to  draw  tbe  Jury  away  from  tbe  isaae  they 
were  sworn  to  try. 

The  plaintiffs  in  error  assign  as  error  the 
giving  by  the  court  of  the  following  in- 
struction :  "  It  the  Jury  believe  from  the 
evidence  that  the  defendants,  or  either  of 
them,  represented  that  the  tobaccos  ttae.T 
sold  had  been  reordered  or  redried:  and 
that  that  term  in  the  tobacco  trade  In  Dan- 
▼ille imports  that  tobacco  so  redried  was  in 
a  keeping  condition  at  tbe  time;  and  that 
the  plaintiffs,  relying  upon  the  assurance 
that  it  had  been  redried,  purchased  it;  and 
that  the  tobacco  bad  not,  in  fact,  been  re- 
dried, according  to  the  import  of  that 
term  as  applied  in  the  trade,  and  the  plain- 
tiffs were  damaged  in  consequence  of  it,— 
they  must  find  for  the  plaintiffs."  This 
instruction  is  right,  and  is  warranted  by 
the  proof  in  the  cause.  It  does  not,  as 
contended  by  tbe  plaintiffs  in  error,  direct 
the  Jury  to  attach  to  the  terms  "reor- 
dered "  or  " redried"  the  force  of  a  warran- 
ty, or  that  they,  or  either  of  them,  was 
equivalent  to  a  warranty.  Tbe  vendors 
represented  to  the  vendees  (in  reply  to  the 
expressed  solicitude  and  requirement  of 
the 'sale  that  the  tobacco  should  he  sound 
and  in  keeping  condition)  that  they  had 
been  "thoroughly  redried,"  and  "would 
keep;"  and,  moreover,  that  they  were  in- 
different about  selling  the  tobacco,  as  they 
knew,  from  the  treatment  which  they  had 
given  to  it  when  they  packed  it,  that  it 
would  keep;  and  the  proof  was  that  all 
these  assurances  and  affirmations  of  facts, 
peculiarly  Within  their  knowledge,  and  re- 
lied on  by  the  purchasers,  were  untrue ;  and 
all  that  tbeinstructlun  does  Is  to  say  to  the 
Jury  that  if  they  believe  from  the  evidence 
that  they  were  untrue,  and  that  the  plain- 
tiffs wereinjnred  thereby,  they  were  entitled 
to  damages  according  to  the  proofs.   There 


Digitized  by 


Google 


678 


SOUTHEASTEBN  BEFOBTEB,  YOL.  12. 


(Ga, 


!■  DO  error  In  the  ludgment  complained  of, 
and  ttae  Jndgmentol  this  court  is  to  affirm 
It. 


Shacklett  v.  Western  Lunatic  Abtlcm. 
(SupreiM  Cowrt  ttf  Appeals  cf  Virginia.    Jan. 

AFPBAL — JUBISDIOnONAL  Amouht — ^DismsBAX.. 
Where  no  oonatitutional  question  Is   In- 
ToWed,  ana  the  amount  is  only  167.50,  the  writ  of 
error  must  be  dismissed. 

G.  W.  Berlin,  for  plain  tiff  In  error.    John 
N.  Opie,  for  defendant  in  error. 


Fauntlebot,  J.  This  la  a  writ  of  error 
to  a  judgment  of  tbe  bustlnga  court  of  the 
city  of  Staunton,  rendered  at  Its  .Tnly 
term,  1880,  In  an  action  at  law,  wher«in 
the  Western  Lnnatlc  Asylum  of  Virginia 
is  plaintiff  and  Abner  Shacklett  is  defend- 
ant. The  proceedlnfc  was  by  notice  and 
motion  to  recover  987.60,  with  Interest 
thereon  from  November  1,  1H88,  and  the 
iadgment'ls  for  that  sum,  which  amount 
In  controversy,  being  below  the  jurisdic- 
tion of  this  court,  and  tbe  record  show- 
ing no  constltntlonal  question  involved, 
puts  the  case  out  of  appellate  considera- 
tion here,  and  the  writ  of  error  must  be 
dismissed  as  having  been  improvldently 
awarded. 


Gabon  t.  Heath. 
(Sufmme  Court  oj  Oeor^a.   Dec.  2S,  1800.) 
HoTsa   PATmKT— Bn-SABS  or  amarrr. 
1.  Where  tbe  maker  of  a  note  reoelvea  money 
fWm  another  with  whidi  to  pnrohase  it,  but  does 
not  tell  the  holder,  who  haa  no  intentioii  of  sell- 
^      ing  the  note,  that  this  is  his  object  when  he  pays 
'     him  the  money,  Uie  note  is  extinguished  by  pay- 
ment. 

3.  The  surety  on  such  note  is  discharged  hy 
this  payment. 

Errorfrom  superior  court,  Warren  conn- 
ty;  Lumpkin,  Judge. 

U.  T.  Lewis  anAEmoiy  Ciuoa,  for  plain- 
tiff In  error.  Jas.  S.  Hook  and  Tbos.  E. 
Watson,  tor  defendant  In  error. 

Simmons.  J.  1.  Under  the  facts  as  dis- 
closed by  the  record,  the  trialjudgedldnot 
err  in  granting  a  second  new  trial  in  this 
case.  Under  these  facte  the  plalntUts  could 
not  reco  ver.  While  Cason  may  have  gl  ren 
Heath,  the  maker  of  the  note,  tbe  money 
for  the  purpose  of  purchasing  tbe  note 
from  Baker,  tbe  holder,  for  him,  (Cason,) 
Heath  violated  bis  Instructions  and  his 
trust  in  not  Informing  Baker,  the  holder  of 
the  note,  of  said  trust.  Baker  did  not 
know,  when  he  received  the  money  from 
Heath,  but  that  It  was  in  payment  of  tbe 
note.  Heath  did  not  tell  blm  that  Cason 
bad  sent  the  money  by  him  to  purchase 
the  note.  Baker  must  therefore  have  re- 
ceived the  money  from  Heath  as  payment 
of  the  note.  Under  the  evidence.  It  was 
not  his  Intention  to  sell  the  note  to  Heath 
for  Cason.  It  therefore  could  not  have 
been  a  sale  of  the  note  by  Baker  to  Heath 
for  Cason,  because  to  make  it  a  sale  re- 
quired tbe  assent  of  both  the  minds  of 
Baker  and  Heath.    Both  minds  not  hav- 


ing assented  tothe  same  thing,  and  Heatb, 
the  maker  of  tbe  note,  having  carried  the 
money  to  Baker,  the  holder  thereof,  and 
paid  it  to  him,  and  he  having  surrendered 
the  note  to  Heath,  in  law  it  amounted  to 
a  payment  by  the  maker. 

2.  Tbe  maker  having  paid  It  to  the  hold- 
er, the  security  on  tbe  note  (Thompson) 
was  thereby  discharged,  although  under 
tbe  facts  of  the  case  Heath  is  still  liable 
to  Cason,  being  so  bound  by  reason  of 
the  violation  of  his  trust.  See  Eastman 
V.  Plumpr.  32  N.  H.  2S8;  Lancey  v.  Clark,. 
64  N.  Y.  209;  Burr  v.  Smith,  21  Barb.  2R2; 
2  Daniel,  Neg.  Inst.  8  1221  et  seq. :  Tied. 
Com.  Paper,  {  871;  Brandt,  Bur.  S  8N9;  2 
Rand.  Com.  Paper,  {  941.  Judgment  af- 
firmed. 


Huran  v.  Stracban  et  a/. 

{Supreme  Cowrt  of  Oeof^ia.   Deo.  98,  U90.) 

SaiFPata— Cabb  or  Vbsbsl  ov  Fob— CnsioifB  or 

Foan. 

1.  Where  a  ship  loaded  with  oottoa  takes  flre- 

in  port  jost  before  clearing,  and  a  shipping  firm 

la  employed  by  the  master  to  take  cbaige  of  her, 

to  ezungoish  the  flre,  unload  the  cargo,  and  do 

everything  else  neoessanr  for  the  protection  of 

the  vessel  and  oargo,  an<ffi  employment  is  not  a 

oontract  of  agency,  out  one  of  nlriog,  and  the 

owners  cannot  disoharse  the  Arm  without  oaoae. 

3.  Where,  upon  taking  diarge  of  the  veasal, 
the  shipping  Arm  informs  the  master  that,  bv  ttae 
custom  it  the  port,  custody  oommlssion  ana  at- 
tendance fees  are  charged  in  such  cases,  and  the 
master  makes  no  protest,  it  cannot  be  wid  that 
the  master  was  ignorant  of  the  custom  when  he 
made  the  contraut. 

8.  A  cnatom  allowing  a  oostody  oamniaaion 
fee  of  2K  per  cent,  for  taking  charge  of  a  veaael 
on  flre  in  port,  and  presenring  her  oargct.  an  on- 
dertakiug  that  lequuea  great  akiU,  is  not  unrea- 
sonable. 

4.  Nor  is  a  custom  allowing  a  reasonable  at- 
tendance fee  in  such  oases  bad  oecanse  it  fails  to 
flz  the  fee  in  each  case. 

6.  The  shipping  firm  cannot  recover  com- 
missions on  disbursements  it  did  not  maka,  hav- 
ing been  discharged  before  they  were  made,  when 
it  appears  that  the  master  was  not  notiiled  when 
he  employed  the  firm  that  such  charges  were  ons- 
tomaiy  in  the  port. 

6.  A  custom  allowing  oommiaslonsto  the  per- 
son in  charge  of  the  ship  on  disbnrsementa  not 
made  by  him,  cannot  be  proved  by  the  opinions 
of  witnesses  that  snoh  ponnn  is  entitled  to  the 
oommissions  whether  he  makes  the  dlsbunementa 
or  not. 

Error  from  city  court  of  Savaniiah; 
Harden,  Jnilge. 

Geo.  A.  Mercer,  for  plaintiff  in  error. 
Oarrard  Jt  Metdrim,  tor  defendants  In  ei^ 
ror. 

Simmons,  J.  Strachan  &Co.  sued  James 
Horan,  the  owner  of  the  British  steam- 
ship Resolute,  on  an  account,  upon  a 
bill  of  particulars  attarhed  to  the  declara- 
tion, the  said  account  being  made  up  of 
the  charge  of  Sji  per  cent,  commlsaion, 
commonly  known  as  "custody  commis- 
sion," upon  the  value  of  the  cargo  dl»- 
cbai^ced,  covering  services  rendered  anci 
work  and  labor  done  in  and  about  the 
Bteam-sblp  Resolute  In  the  port  of  Savan^ 
nab,  and  also  an  attendance  fee  of  9500. 
and  also  a  commission  on  disbursementa 
of  tbe  ship  of  2%  per  cent.,  the  whole 
amounting  to  94,075.  There  were  other 
counts  in  the  declaration  tor  work  and 
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labor  doDe,  and  also  a  goaii<tiin  merait. 
Tbe  defendant  appeared  and  pleaded  the 
general  Issne.  It  appears  from  the  record 
In  thla  caae  that  about  5  o'clock  in  the 
morning,  October  1, 1887,  the  steam-ship 
Resolute,  then  loaded  with  5,008  bales  of 
cotton,  had  cleared  tor  sea;  and  while 
she  was  taking  on  coal,  preparatory  for 
leaving  the  harbor,  a  fire  broke  out 
aboard  ship.  The  plaintiffs,  who  were 
then  doing  basiness  in  kheclty  of  Savannah 
as  shipping  merchants,  were  sent  for  by 
tbe  master  of  tbe  vessel,  and  Strachan, 
tbe  senior  member  of  the  firm,  responded, 
went  aboard  the  vessel,  and  reported  to 
the  master,  and  then  and  there  the  vessel 
and  ber  cargo  were  put  in  charge  of  said 
firm  Just  as  vessels  In  distress  are  usually 
pat  in  charge  of  merchants  in  that  port. 
Tbe  testimony  shows  that,  after  Strachan 
had  superintended  the  discbarge  of  tbe 
cargo  from  the  ship  for  some  two  hours, 
tbey  adjourned  to  tbe  cabin  to  talk  over 
tbe  condition  of  affairs.  The  captain 
swore:  "I  asked  Strachan  if  there  would 
be  any  extra  fees  charged  in  connection 
with  this  matter.  He  replied  a  custody 
commission  had  always  been  paid  in  simi- 
lar cases.  I  said  I  considered  I  required 
an  agent,  and,  if  such  was  the  charge,  I 
considered  bedeserved  the  preference,  being 
my  oDtward  agent.  He  and  I  at  the  time 
never  anticipated  that,  the  whole  of  the 
cargo  would  be  discharged,  but  were  in 
hope  of  extinguishing  the  fire  in  a  very 
short  time.  I  then  found  I  required  a 
wharf  to  land  the  cargo  that  was  dis- 
charged, and  requested  Strachan  to  secure 
one  on  the  most  reasonable  terms.  Stra- 
cban  &  Co.  continued  to  act  as  my 
agents  until  Monday  afternoon,  October  S, 
1887,  when  I  received  a  tdegram  from 
Cbnbb,  my  owner's  special  agent,  to  the  ef- 
fect to  withdraw  tbe  agency  from  Stra- 
cban  &  Co.  unless  they  would  waive  tbeir 
custody  commission  tee."  etc.  Strachan 
swore  that  he  was  employed  by  tbe  mas- 
ter of  tbe  vessel  eariy  in  tbe  morning  on 
tbe  1st  of  October,  the  ship  being  then 
flooded  with  water  in  attempting  to  ex- 
tlngnisb  tbe  fire  in  the  cargo,  and  that  be 
Immediately  went  to  work  to  assist  tbe 
captain  in  every  way  possible,  and  that 
he  went  to  tbecabln  and  got  breakfast,  and 
explained  to  tbe  captain  that  by  appoint- 
ing bim  agent,  tbere  were  certain  custom- 
ary charges,  such  as  custody  commission 
of  2ii  percent.,  and  attendance  tee  tor  man- 
aging this  business,  to  accrue,  and  tbe  cap- 
tain said:  "Very  well.  If  It  was  tbe  cus- 
tom of  tbe  port,  be  could  not  help  It.  and, 
as  Stracban  was  tbe  agent  of  the  ship  be- 
fore. It  would  be  better  for  him  to  attend 
to  tbe  business  than  any  one  else."  A 
great  deal  ot  other  testimony  was  put  In 
by  tbe  plaintiffs  and  the  defendant  under 
tbe  qaantum  meruit  count;  also  testi- 
mony going  to  show  the  custom  of  tbe 
port  of  Savannah  as  to  the  custody  com- 
mission, attendance  fee,  and  commission 
ot  disbursements.  The  testimony  upon 
tbe  last  Item  will  be  given  more  fully  here- 
after in  this  opinion.  Tbe  jury  returned  a 
Tndkt  for  the  plaintiffs,  and  the  defend- 
ant made  a  motion  for  a  new  trial  upon 
many  grounds,  which  was  overruled  by 
tbe  court,  and  the  defendant    excepted. 


The  main  and  controlling  questions  ar- 
gued before  us  were :  (1)  Did  the  captain  ot 
the  vessel,  under  the  instructions  from 
Chubb,  the  underwriter,  approved  by 
Horan,  the  owner,  bave  a  legal  right  to 
discharge  Stracban  &  Co.  from  hlsemploy- 
meut  without  sufiSclent  cause?  And  (2> 
was  Horan,  tbe  owner,  bound  by  tbe  cus- 
tom of  the  port  of  Savannah  in  regard  to 
custody  commission,  attendance  fee,  and 
commission  on  disbursements? 

1.  As  to  the  first  question,  it  was  con- 
tended by  counsel  tor  tbe  plaintiff  in  error 
that  Strachan  &  Co.,  being  simply  agents 
of  tbe  owner  otthe  vessel,  might  be  dis- 
charged at  any  time  at  tbe  option  ot  tbe 
principal  or  owner;  in  other  words,  that 
their  agency  could  be  revoked  by  tbe  prin- 
cipal whenever  he  saw  proper  to  do  so, 
such  agency  not  being  coupled  with  an 
interest.  While  we  admit  this  to  be  the 
general  law  as  applied  to  agents  who 
represent  the  principal  in  and  about  bis 
business,  we  do  not  think  it  applies  under 
tbe  tacts  of  this  case.  The  employment  ol 
Strachan  &  Co.,  under  these  tacts,  was 
something  more  than  the  appolntmrat 
of  an  agent.  It  was  more  In  tbe  nature  ot 
an  employment  or  hiring  than  an  ap- 
pointment to  an  agency.  It  was  in  the 
nature  of  acontract  between  tbe  captain 
of  the  vessel,  as  the  owner's  agent,  and 
Strachan  &  Co.,  whereby  tbe  latter  agreed 
to  extinguish  the  fire,  and, if  necessary, un- 
load tbe  vessel  of  Its  cargo,  and  do  any 
and  every  thing  else  for  tbe  protection  ot 
tbe  vessel  and  cargo.  They  were  onployed 
to  do  a  particular  thing,  and  were  "con- 
tractors" instead  of  "agents, "In  tbe  gen- 
eral understanding  ot  agency.  Stracban 
&  Co.  therefore  being  contractors,  serv- 
ants, or  hirelings  of  Horan  to  do  this  par- 
ticular Job,  Horan,  in  our  opinion,  could 
not  rightfully  discharge  them  without  suf- 
ficient cause.  It  n  man's  house  is  on  fire, 
and  he  employs  another  to  extinguish  tbe 
fire  and  save  the  house,  he  cannot  right- 
fully discharge  the  person  employed  for 
this  purpose,  unless  tbere  is  sufficient 
cause.  Or  if  he  employs  one  to  build  him 
a  bouse  or  cut  a  ditch  or  make  him  a 
road,  be  cannot  discharge  him  without 
sufficient  cause.  It  be  should  do  so  It 
would  be  a  breach  ot  the  contract.  Yet, 
according  to  the  contention  ot  counsel  for 
the  plaintiff  in  error,  under  the  particular 
tacts  ot  this  case,  all  those  persons  would 
simply  be  the  agents  of  the  employer,  and 
he  could  discbarge  them  without  a  breach 
ot  bis  contract,  and  they  would  only  be 
entitled  to  compensation  tor  the  services 
performed  up  to  the  time  ot  the  discharge. 
We  cannot  agree  with  counsel  in  this  view 
of  the  law.  When  the  steam-ship  was 
found  to  be  on  fire  and  tbe  captain  sent 
for  Strachan  &  Co.  and  requested  them  to 
take  charge  of  the  slilp  and  extinguish  tbe 
fire  and  protect  the  cargo,  and  Stracban 
&  Co.  agreed  to  do  so,  and  accordingly 
proceeded  to  do  so,  in  our  opinion  it  was  a 
contract  between  them,  and  Stracban  ft 
Co.  were  entitled  to  continue  In  the  per- 
formance of  their  part  ot  tbe  contract  un- 
til its  completion,  and  if  they  were  dis- 
charged without  cause,  it  was  a  breach  ot 
the  contract,  and  they  would  be  entitled 
to  recover;    and  the  trial  Judge  having 


Digitized  by 


Google 


080 


SOUTnEASTEBX  EEPOBTER,  Vol.  12. 


(G«. 


taken  this  view  of  the  case  In  his  charge  to 
the  jury,  there  was  no  error  In  the  charges 
given  apon  this  subject,  nor  In  bis  refusal 
to  charge  as  requested  by  the  defendant. 

2.  This  brings  us  to  the  question,  what 
were  they  entitled  to  recover?  Strachan 
&  Co.  insist  that,  under  the  cDstoni  of 
the  port  of  Savannah,  they  were  entitled 
to  recover  a  castody  commission  of  3^  per 
cent,  ou  the  value  of  cargo  discharged, 
a  reasonable  attendance  fee  on  surveys 
and  general  supervision,  and  a  commis- 
sion of  2%  per  cent,  on  disburaementB 
connected  with  the  business  of  the  ship  In 
distress.  The  plaintiff  in  error,  Horau, 
insists  (1)  that  there  was  no  such  cnstom 
in  the  port  of  Savannah ;  (2)  that,  if  there 
is  such  a  custom,  it  is  an  unreasonable 
custom;  and  (8)  that  the  captain  of  the 
vessel,  the  agent  of  the  plaintitt  in  error, 
did  not  know  of  the  custom.  As  to  the 
custody  commission  and  attendance  fee, 
and  the  knowledge  of  the  captain  in  re- 
gard thereto,  the  evidence  clearly  shows 
that  there  was  such  a  custom  in  Savan- 
nah, and  that  the  captain  knew  it,  and 
.contracted  with  reference  to  it.  It  will  be 
remembered,  from  the  recital  of  facts 
above  given,  that,  when  Strachan  had 
been  in  charge  of  the  vessel  about  two 
hours,  he  went  down  to  the  cabin  to 
breakfast  with  the  captain,  and  then  In- 
formed  him  that,  "by  appointing  him 
[Strachan]  agent,  there  were  certain 
customary  charges,  such  as  custody  com- 
missions otSii  per  cent.,  and  attendance 
fee  tor  managing  this  buBlness,  to  ac- 
crue, "and  the  captain  said,  "Very  well, 
it  It  was  the  custom  of  the  port,  he  could 
not  help  it ; "  and  that,  as  Strachan  had 
been  agent  of  the  ship  before,  it  would  be 
better  tor  him  to  attend  to  tbu  business 
than  any  one  else.  The  captain  does  not 
deny  this  statement  of  Strachan,  but 
what  be  says  goes  to  confirm  it.  It  is 
therefore  clear  to  our  minds  that  the  cap- 
tain fnlly  understood  that  there  was  such  a 
custom  In  Savannah,  and  the  amount  of  the 
custody  commission,  and  assented  to  the 
custom.  As  said  before,  we  think  the  evi- 
dence clearly  establishes  that  there  was 
such  a  custom,  as  to  custody  coiniuission 
and  attendance  fiie:  and  taking  into  con- 
sideration the  skill  and  experience  re- 
quired, and  the  responsibility  incurred  In 
such  employment,  as  shown  by  the  evi- 
dence, wecannotsay  that  the  custom  is  an 
unreasonable  one.  It  must  require  great 
skill  to  manage  a  vessel  loaded  with  cot- 
ton, when  on  fire.  If  by  negligence,  or  a 
mistake  which  a  skillful  person  would  not 
make,  injury  is  sustained  by  the  vessel  or 
cargo,  the  person  employed  would  be 
liable  therefor,  and,  in  caise  of  serious  loss 
.or  injury,  the  damages  would  be  beavy. 
And  we  suppose  that  th?  custom  fixed 
these  tees  in  view  of  the  risk  and  responsi- 
bility assumed  by  the  person  employed. 

It  is  argued,  however,' by  counsel  for 
the  plaintiS  In  error,  as  to  the  attend- 
ance fee,  that  it  was  unreasonable  be- 
cause the  custom  did  not  fix  It  In  every 
case.  There  was  no  custom  as  to  any 
certain  amount,  but  it  was  left  to  the  dis- 
cretion of  the  person  employed,  and  coun- 
Mel  claims  that  according  to  this  custom, 
when    the     person   employed    fixes    the 


amonnt.lt  is  final.  We  think  the  evidence 
shows  that,  although  the  custom  did  not 
fix  the  fee,  it  mast  be  a  reasonable  fee. 
In  our  opinion  a  custom  is  not  invalid 
because  it  does  not  fix  the  amount  of  the 
tee  for  every  case.  If  the  custom  is  certain 
that  it  must  be  a  reasonable  attendance 
fee,  that  is  ■afladent.  If  custom  had  un- 
dertaken to  fix  the  same  fee  for  every 
case,  it  would  not  have  been  a  good  cus- 
tom. The  Jury  found  f  800  to  be  a  reason- 
able attendance  fee  upon  the  steam-ship 
Resolute,  loaded  with  6.008  bales  of  cot- 
ton. That  would  have  been  an  unreason- 
able fee  in  the  case  of  a  small  schooner 
loaded  with  fish  or  oysters,  or  with  bal- 
last. If  the  custom  is  that  it  shall  be  a 
reasonable  fee,  that  is  sufficient  to  render 
it  a  reasonable  custom.  Nor  is  the  owner 
of  the  vessel  absolutely  bound  by  the  lee 
fixed  by  the  person  employed.  If  it  is  un- 
reasonable, be  can  resist  it,  as  the  defend- 
ant did  in  this  case,  and  the  Jury  may 
redace  the  amount  to  what  the  proof 
shows  to  be  reasonable,  as  was  done  in 
this  case. 

8.  It  will  be  observed  that  in  oar  discus- 
sion tbos  far  we  have  omitted  the  third 
item  of  the  charges,  to-wlt,  2%  par  cent, 
commission  on  disbursements.  On  this 
subject  the  evidence  discloses  the  fact  that 
Strachan  &  Co.  were  discbaiged  on  the 
4tb  of  October,  and  that  they  did  not 
make  any  disbursements  for  the  vessel, 
and  that  all  the  disbursements  were  made 
by  other  parties.  The  evidence  further 
discloses  that  in  the  conversation  between 
Strachan  and  the  captain  of  the  vessel, 
when  the  latter  asked  as  to  the  fees, 
Strachan  did  not  mention  this  item,  but 
only  called  attention  to  the  custody  com- 
mission and  the  attendance  tee.  There  is 
no  evidence  going  to  show  that  the  cap- 
tain's attention  was  called  to  this  Item  of 
expense,  or  that  he  knew  that  the  castom 
in  Savannah  required  him  to  pay  it.  The 
conrt,  therefore,  we  think,  erred  In  charg- 
ing the  Jury  that  "if  they  should  find  that, 
at  the  time  of  making  the  contract  of 
agency  with  plaintiffs,  the  custom  of  the 
port  of  Savannah  claimed  to  exist  was 
not  known  to  the  captain  of  the  vessel, 
and  that  after  that  time  he  was  notified 
of  it,  and  informed  of  it,  and  did  not  j«- 
Bcind  at  once,  but  allowed  and  ratified 
and  confirmed  the  contract,  then  the  Jury 
would  find  necessarily  that  he  knew  It; 
but  he  would  have  had  the  right  then  to 
have  said :  '  I  do  not  confirm  the  contract 
except  provisionally.  I  will  ascertain 
whetherit wUl  go.'  And,  underthe  circum- 
stances, he  would  have  bad  the  right  to 
have  said:  'I  claim  I  know  nothing  of 
this.  I  will  have  to  consult  with  my  own- 
ers, and  we  will  let  It  stand  in  abeyance 
until  we  find  out;  and  then  we  will  let  it 
go  on.*  That  would  be  right,  and  that 
would  be  proper."  This  charge,  under  the 
facts  of  this  case,  may  have  been  correct 
as  to  the  custody  commission  and  attend- 
ance fee,  for,  as  we  have  seen,  they  were 
mentioned  to  the  captain  o!  the  vessel :  but 
it  could  not  be  correct  as  to  the  item  un- 
der consideration,  for  the  evidence  shows 
that  the  captain  was  not  informed  of  it, 
and  therefore  did  not  contract  with  refer- 
ence to  It.    If  the  law  Is,  as  seems  to  have 
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been  Intimated  by  the  court  In  this  charge, 
that  It  was  neceasary,  as  to  a  purely  local 
«u8tom,  for  a  stranger  to  the  locality  to 
have  knowledge  of  it  before  he  would  be 
bound  thereby,  then  it  is  quite  certain 
that  under  the  evidence  the  captain  had 
no  such  liuowled^.  We  are  inclined  to 
thinl{  that  the  trial  judge  took  the  correct 
view  of  the  law  on  this  subject,  \^'here  a 
custom  is  universal  or  general,  every  per- 
son who  makes  a  contract  is  presumed  to 
know  the  custom,  and  it  enters  into  the 
contract  and  binds  him,  but  we  are  in- 
clined to  think  that  where  it  is  a  purely  lo- 
cal custom,  like  this,  a  persoh  who  resides 
in  Europe,  and  who,  so  far  as  the  evidence 
discloses,  has  never  been  to  the  particular 
locality  before,  is  not  boond,  unless  he  has 
knowledge  of  the  custom.  Carv.  Carr.  by 
Sea,  p.  184;  Gabay  v.  Uoyd.  8  Barn.  &  C. 
798;  Mathesing  v.  Laing,  L.  R.  17  Eq.  82. 
i<ee  1  Smith,  Lead.  Cas.  pt.  2,  p.  U62,  Amer- 
ican note  to  Wigglesworth  v.  DaUlson, 
And  cases  cited.  Moreover,  this  part  of 
tlie  custom  was  not  as  well  proven  as  was 
tlie  cuHtoni  in  regard  to  the  other  items. 
None  of  the  witnesses  cite  any  Instance 
where  comiiiiriHions  on  disbursements  were 
charged  and  allowed  to  one  who  did  not 
furnish  the  money.  It  is  true  that  most 
of  the  witneiises  give  it  as  their  opinion 
that  the  person  in  charge  of  the  ship 
-would  be  entitled  to  the  commission, 
whether  he  furnished  the  money  and  made 
the  disbursements  or  not;  but  custom  is 
uot  a  question  of  opinion,  but  of  fact,  and 
cannot  be  proved  by  the  opinion  of  wit- 
nesses that  it  ought  to  be  so  and  so.  It 
must  be  proved  that  the  custom  exists, — 
that  it  is  a  fact.  The  court  and  Jury  can- 
not act  upon  the  opinion  of  the  witnesses. 
They  must  be  guided  by  that  which  has 
been  the  practice,  and  no  witness  testified 
to  any  instance  where  the  agent  had  re- 
ceived these  commissions  when  he  had  not 
furnished  the  money,  and  the  mone.v  was 
furnished  by  the  owner.  Read  v.  Rann, 
10  Barn.  &  Ci.  489,  21  £.  C.L.189;  American 
notes  to  Wigglesworth  v.  Dallison,  1 
Smith,  Lead.  Cas.  pt.2,p.  962,  and  author- 
ities there  cited.  Besides,  we  think.  If  the 
custom  had  been  proven,  it  would  not 
have  been  a  good  custom,  and  could  not 
have  besn  enforced  by  law,  unless  the 
plaintiff  went  further  and  proved  that  he 
Iiad  the  money  and  kept  It  for  that  par- 
tieolar  purpose,  or  had  made  arrange- 
ments  to  procure  the  money  for  that  pur- 
pose, and  thereby  incurred  expense.  It 
«eems  to  us  it  would  be  absurd  to  hold 
that  a  person  is  entitled  to  23^  percent, 
commission  on  disbursements  which  be 
never  made,  and  did  not  have  the  money 
to  make,  and  had  no  arrangements  to 
procure  the  money  to  make,  and  which 
disbursemojts  were  made  by  the  owner  of 
the  vessel,  or  some  one  else  for  liim.  We 
think,  therefore,  that  the  court  erred  in 
^ving  the  charge  above  set  forth,  as  to 
tbiM  particular  liem.  and  that  the  ]ury 
found  contrary  to  law  and  the  evidence  in 
finding  a  verdict  for  this  commission  on 
money  which  the  plaintiffs  bad  not  dls- 
buriMHl,  and  which  tbny  had  made  no  ar- 
rangements to  disburse. 

4.  The  court  did  not  err  in  overruling 
the  objections  to  the  admissibility  of  the 


letters  of  Horan  to  the  plalntUfs,  and  tbe 
Burv'eys  made  in  pursuance  of  tbe  call  of 
the  British  vice-consnl  at  Savannah,  upon 
the  grounds  taken  therein,  and  stated  In 
the  motion  for  a  new  trial,  to-wit,  that 
the  testimony  was  irrelevant  because  the 
letters  were  written  and  the  surveys  made 
after  the  revocation  of  the  agency.  The 
surveys,  if  otherwise  unobjectionable,  (as 
to  which  we  express  no  opinion,)  were 
not  inadmissible  on  the  ground  taken  iu 
the  objection.  The  court  having  erred  in 
its  charge  as  to  the  dommission  on  dis- 
bursements, and  the  jury  having  found 
f  687.60  as  commission  on  disbursements  of 
$27,500  at  2J^per  cent.,  we  reverse  the  judg- 
ment of  the  court  below  in  refusing  a  new 
trial  upon  this  ground,  but  if  tbe  defend- 
ants in  error  will,  within  SO  days  after 
this  judgment  is  made  the  judgment  of  the 
court  below,  write  oft  said  sum  of  f687.50, 
then  the  judgment  will  stand  affirmed. 


BfATOB,  Etc.,  of  M&riktta  v.  Alexander. 

(Suprnna  Court  of  Oeorgia.    Deo.  S8,  1890.) 
iN^oxiaiTiKa  Liquoss— Criminai.  FBOSBOtmoN— 

SUMICIKUOT  OF  AmOAVIT. 

An  affidavit  on  which  is  based  a  warrant 
for  the  violation  of  certain  whisky  sections  of  an 
ordinance,  wliioh  quotes  ttie  sections,  but  fails 
to  state  in  what  manner  they  were  violated,  is  de- 
fective. 

Error  from  superior  court,  Cobb  county ; 
OoBER,  Judge. 

J.  Z.  Foster  and  C.  D.  Pbllllps,  for  plain- 
tiff in  error.  J.  E.  Moiely,  for  defendant 
in  error. 

SiUMONB,  J.  Alexander  was  tried  and 
convicted  before  the  mayor  and  council  of 
Marietta  for  violating  certain  special  whis- 
ky sections  of  the  city  ordinance.  The  afii- 
davit  on  which  the  warrant  was  issued 
fails  to  state  how  and  in  what  manner 
these  sections  were  violated,  but  simply 
quotes  the  sections  of  the  ordinance.  Alex- 
ander carried  the  case  by  certiornri  to  tbe 
superior  court,  where,  upon  a  hearing  by 
the  judge  of  that  court,  the  certiorari  was 
sustained,  and  a  new  trial  ordered.  To 
this  ruling  of  tbe  trial  Judge  the  mayor 
and  council  excepted,  and  brought  the 
case  here  for  review.  When  the  case  was 
called  in  this  court,  counsel  for  the  defend- 
ant in  error  moved  to  dismiss  the  same, 
upon  tbe  ground  that,  the  case  being  a 
criminal  case,  the  mayor  and  council  had 
no  right,  under  the  law,  to  sue  out  a  writ 
of  en-or,  and  thereby  have  the  decision  of 
the  trial  judge  reviewed  in  this  court.  It 
Alexander  had  been  acquitted,  it  would  be 
clear  to  our  minds  that  the  mayor  and 
council  could  not  have  a  certiorari  or  a 
writ  of  error  to  review  the  trial ;  but  hav- 
ing been  convicted,  and  having  obtained 
a  new  trial  on  a  writ  of  certiorari,  it  pre- 
sents a  more  difficult  question.  No  au- 
thority was  cited  in  the  argument  by 
counsel  on  either  side  as  to  the  right  of  tbe 
mayor  and  couuell  to  sue  out  a  writ  of  er- 
ror reviewing  tbe  action  of  the  superior 
court  in  granting  a  new  trial  upon  eer- 
tlorari.  In  our  investigation  ottbe  subject 
we  find  that  three  cases  of  tbe  kind  were 
brought  to  this  cocrt  and  reviewed  here, 
to-wit:  Mayor,  etc.,  v.  Lumpkin,  5  Ga. 
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447;  Mayor,  etc.,  t.  Arnold,  80  Ga.  517; 
anU  Mayor,  etc.,  v.  Charlton,  S6  Ga:  460; 
but  it  appears  from  the  record  In  these 
cases  that  no  motion  to  diamlas  them  on 
this  ground  was  made,  and  the  coui-t  did 
not  pass  upon  the  question  now  under 
consideration.  It  beiuK  a  very  important 
question  to  the  Incorporated  towns  and 
cities  of  this  state,  we  will  not  decide  it 
DOW,  inasmuch  as  we  hare  loolced  Into  the 
merits  of  the  case  and  find  that  the  Judg- 
ment of  the  trial  Judge  was  correct  and 
should  be  aflBrmed.  See  Cranston  v.  Mayor, 
etc.,  61  Ga.  672;  Baylies,  New  Trials,  296. 
Judgment  affirmed. 


Eabt  Tcnnbbseb,  V.  ft  Q.  Bt.  Co.  t.  SvD' 

DBTH. 

(Atpreme  Count  vj  OtorgUi.    Deo.  28, 1890.) 
IirjUBtu  TO  8BBVi.irr8  —  AssuMpnoir  or  Ruik^— 

OimoTioss  TO  JOBISDICnOX. 

1.  That  the  comi>any  famished  Ita  employe 
with  a  lamp  which  beoEune  extinsaished  whUe 
the  latter  was  making  a  signal  with  It  in  the  osoal 
way,  raises  no  preaomption  that  the  oompany 
was  nMiligent.  * 

2.  That  the  employe,  while  passing  in  the 
conrse  of  his  duty  over  a  car  loaded  with  ore, 
stepped  upon  a  piece  of  the  ore,  which  turned  un- 
der nis  foot,  whereby  he  was  precipitated  from 
the  oar  and  severely  injured,  Is  evidence  of  In- 
iory  by  accident  rather  than  by  any  fault  or  neg- 
ligence of  the  company.  That  the  car  was  loaded 
by  heaping  up  the  ore  at  eaoh  aid,  leaving  a  de- 
pression in  the  middle,  affords  no  suggestion  of 
unusual  or  Improper  loading. 

8.  Where  the  alleged  injury  was  in  one  ooun- 
tr,  and  the  suit  was  tnrought  in  another,  and 
'  these  facts  appeared  on  the  face  of  the  declara- 
tion, appearance  and  pleading  to  the  merits, 
wlthont  objecting  to  the  Jarisdiotion,  waived  the 
objection,  and  the  question  could  not  be  raised  at 
a  sabsequent  term  by  withdrawing  the  plea  and 
moving  to  dismiss  the  action  for  want  of  Jnrlsdio- 
tion. 
(SiiUabut  ty  the  Court.) 

Error  from  superior  court,  Gordon  comi- 
ty; MiLNER,  Judge. 

Bhcou  &  Ratherford,  Maddoz  A  Long- 
ley,  and  Dorsey  A  Uowell,  for  plaintiff  m 
error.  J.  C.  Fain  and  O.  N.  Starr,  for  de- 
fendant in  error. 

Blecklbt,  C.  J.  1.  Not  even  the  faint- 
est tinge  of  a  presumption  was  raised 
against  the  company  in  respect  to  the 
lamp.  On  that  subject  the  plaintiff  testi- 
fied as  follows:  "After  setting  switch,  I 
signaled  the  engine  ahead.  This  is  done 
by  raising  lamp  up  and  down.  This  I  did 
in  the  usual  way.  In  malcing  elgnal  my 
lamp  went  out.  Defendant  furnished  me 
with  this  lamp.  It  was  in  the  caboose 
when  I  went  to  woric. "  The  only  act  of 
the  company  proved  by  this  testimony  Is 
the  furnishing  of  tlie  lamp.  Who  filled  it 
with  illuminating  material,  trimmed  it, 
and  lighted  it,  does  not  appear.  Nor 
does  it  appear  what  caused  it  to  become 
extinguished  in  the  act  done  by  the  plain- 
tiff himself  of  moving  It  up  and  down  In 
malcing  the  signal  in  the  usual  way. 
There  is  no  suggestion  that  the  lamp  was 
of  poor  quality,  or  that  there  was  any  de- 
fect in  its  construction,  or  any  failure  to 
supply  proper  materials  with  which  to 
keep  it  lighted.  As  the  plaintiff  was 
charged  with  the  custody  and  nse  of  the 


lamp,  it  was  certainly  bis  duty  to  keep  it 
in  a  condition  for  safe  use,  in  so  far  as  the 
quality  of  the  lamp  and  the  materials  sup- 
plied would  enable  him  to  do  so.  Wheth- 
er he  performed  this  duty  or  not,  his  testi- 
mony gives  no  hint.  He  was  no  less  un- 
hurt after  the  lamp  went  out  that  he  was 
before,  so  that  the  going  ont  of  the  lamp 
did  not  cause  the  physical  injury  for 
which  his  action  is  brought.  Even  if  it 
bad  done  ao,  it  would  not  have  raised  any 
presumption  against  the  company,  nnless 
he  had  proved  himself  free  from  fault  in 
all  the  dealings  with  the  lamp  wbleb 
devolved  on  him.  Ballroad,  etc.,  Co.  v. 
Kenney,  68  Ga.  486. 

2.  The  plaintiff  evidently  regarded  th» 
lamp  as  In  a  fit  condition  to  be  relighted, 
for  to  relight  it  at  the  engine  was  hia  pnr> 
pose  when  be.  climbed  upon  the  train  and 
commenced  going  forward  over  the  tops 
of  the  cars  to  reach  the  engine.  Why  tb» 
more  simple  and  ready  resource  of  strik- 
ing a  match  was  not  available,  does  oot 
appear,  except  inferentlally.  He  says 
nothing  about  having  no  matches,  but 
this  was  probably  the  case,  inasmoeb  as 
he  started  to  the  engine  to  obtain  the 
means  of  relighting.  In  passing  over  the 
cars  in  the  dark,  he  sustained  the  injory, 
and  the  next  question  is  whether  the  evi- 
dence establishes  any  negligence  of  the 
company  in  loading  the  car  from  wbicb 
he  fell.  On  that  subject  be  testified  as  fol- 
lows: "The  car  next  to  the  box-car  was 
loaded  with  iron  ore,  and  there  were  three 
or  four  flat<ars  ahead  loaded  with  Inm- 
ber.  The  car  loaded  with  iron  ore  was 
what  is  called  a  'dinkey.'  It  is  a  short 
car,  with  one  set  of  trucks  to  each  end; 
that  is  to  say,  four  wheels.  It  Is  a  regular 
ore-car.  The  ore  was  piled  up  at  the  ends 
of  the  car  because  of  there  being  only  one 
set  of  trucks,  and  it  was  not  foil  In  the 
middle.  I  had  never  seen  the  car  or  no- 
ticed it  on  the  train.  The  train  was  made 
up  In  Borne  by  the  yard-men.  Igotdown 
from  the  box-car  I  was  on,  after  setting 
up  one  brake;  passed  to  the  north  end  of 
the  car  loaded  with  the  ore;  put  my  left 
foot  down;  and  was  in  the  act  of  step- 
ping across  to  the  other  car  when  the 
piece  of  ore  under  my  left  foot  turned,  and 
I  fell  off  the  car,  and  I  fell  between  the 
cars,  and  my  leg  was  cut  off."  Another 
witness,  introduced  by  plaintiff,  testified 
as  follows:  "This  ear  was  a  regular  ore- 
car.  It  Is  short.  I  have  seen  lots  of 
them.  They  are  usually  loaded  by  piling 
up  the  ore  un  them.  Being  short,  yoa 
have  to  do  this  in  order  to  get  a  load  on 
them."  It  seems  to  us  that  thereto  no 
suggestion  in  this  testimony  that  the  car 
was  loaded  In  an  unusual  or  Improper 
manner.  Granting  that  the  plaintiff  was 
free  from  fault  In  all  he  did,  his  own  testi- 
mony and  that  of  bis  witness  screen  the 
company  by  pointing  out  mere  accidmit. 
rather  than  the  fault  of  any  one,  as  the 
cause  of  the  injury.  While  the  general 
rule  is  that  the  company  must  explain 
where  the  fact  of  Injury  is  proved  and  the 
plaintiff  shows  himself  free  from  fault,  yet 
where  he  Is  the  only  employe  who  directly 
participates  in  the  act  resulting  in  the  in- 
Jury,  and  where  the  evidence  which  goes 
to  make  out  his  case  points  distinctly  t» 
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accident,  ratber  than  to  any  negUscenee 
whateyer  on  the  part  of  the  compauy  or 
its  employes.  It  would  seem  onreaBonable 
to  apply  the  general  rule.  Why  should 
the  company  be  required  to  prove  itaelt 
tree  from  fanit,  when  the  evidence  for 
the  plaintiff  falls  even  to  suffgeet  any 
fault  whatever  against  it?  The  car  was 
an  ordinary  ore-car,  loaded  by  heaping  up 
the  ore  at  the  ends.  It  was  usual  to  heap 
up  the  ore  In  such  cars.  And  tbeplaintllf's 
evidence  suggests  a  reason  why  the  heap- 
ing should  be  done  at  the  ends,  namely,  be- 
canse  the  cars  have  a  style  of  trucks 
which  would  render  the  ends  capable  of 
supporting  a  heavier  weight  than  the 
middle.  Although  this  particular  car  was 
taken  on  at  Bome  in  the  uight,  and  the 
plaintiff  had  not  seen  it  before  he  under- 
took to  pass  over  It,  yet  he  does  not  pro- 
fess to  have  been  unacquainted  with  that 
kind  of  cars  or  with  the  usual  manner  of 
loading  them  with  ore,  nor  does  he  or  his 
witness  state  that  this  car  was  loaded  In 
nn  nnusual  way.  On  the  contrary,  the 
fair  inference  from  their  testimony  as 
above  recited  is  that  the  loading  was 
sucb  as  was  usual  and  as  the  plaintiff 
might  have  bad  reason  to  expevt.  Hisfall 
was  caused  by  the  turning  of  one  piece  of 
the  ore  under  his  foot.  Prtma  Uu^,  such 
an  occurrence  is  a  mere  accident.  It  was 
an  accident  that  he  stepped  on  that  par- 
ticular piece  of  ore,  and  an  accident  that 
It  turned  under  bis  foot.  Such  casualties, 
it  seems  to  us,  appertain  to  the  risk  of  the 
service  in  which  the  plaintiff  was  engaged. 
Lee  V.  Ballroad  Co.,  ante,  807,  (this  term.) 
3.  Had  the  defendant's  motion  made  at 
the  third  term,  to  withdraw  the  plea 
wblch  It  bad  filed  at  the  first  term  to  the 
merits,  been  granted,  the  defendant  would 
bare  been  in  no  condition  to  move  to  dis- 
miss the  case  for  want  of  Jurlsdlctiou. 
Pleading  to  the  merits  without  pleading 
to  tbeJnrlBdictlon,  and  without  excepting 
thereto,  admits  the  Jurisdiction  of  the 
court.  Code,  §  8461.  The  declaration 
showed  on  itis  face  that  the  injury  com- 
plained of  was  done  in  Floyd  county.  The 
defendant  was  obliged  to  take  notice  of 
that  allegation  before  pleading  to  the 
merits,  and  consequently  the  suggestion 
that  the  plea  was  filed  Inadvertently  is 
without  efilcacy.  Parties  must  be  held  to 
full  diligence  in  taking  notice  of  facts 
wblcb  appear  on  the  face  of  the  pleadings. 
For  error  In  refusing  a  new  trial  upon  the 
merits  of  the  case,  the  Judgment  Is  re- 
versed. 


McObroob  t.  Bkksinobr  Bblf-Adoino 

Beoibter  Co. 

{Supreme  Cowrt  oif  Otorgia.  Deo.  88,  1890.) 
Cownu-OT  or  Salb— Subsiquxiit  HoDnroAnoBB. 
Wbere  a  written  contract  lor  the  sale  at  a 
chattel  stipnlatee  that  the  purcliaaer  is  to  pay  <26 
before  delivery,  and  to  give  hia  notes  tor  the  bal- 
ances but  afteiwardB  tSe  pnrchaser  declines  to 
reoeire  the  article  ezcepi  npon  10  days'  trial, 
with  the  right  to  return  it  it  unsatisfactory,  and 
tlie  seller  agrees  to  this,  the  purchaser's  rights 
are  fixed  by  the  modified,  not  the  original,  con- 
tract. 

Error  from  city  court,  Clarke  county; 
CoBB,  Judge. 


Lnmpkln  Jt  Burnett,  for  plaintiff  in  er- 
ror.    T.  S.  llell.  for  defendant  in  error. 

Simmons,  J.  The  Bensinger  Self-Adding 
Begister  Company  made  a  contract  with 
McGregor  on  July  19, 1880,  whereby  Mc- 
Gregor contracted  for  and  ordered  of 
plaintiff  a  wood-case  cash  register,  witb 
automatic  adding  attachment,  for  which 
he  agreed  to  pay  925  cash,  and  916  a 
month  for  eight  months  following  the 
date  of  the  contract.  It  was  agreed  that 
the  title  to  the  property  should  remain  In 
plaintiff  until  Idle  notes  were  paid,  aad 
the  purchaser  should  not  be  entitled  to 
the  possession  of  the  machine  until  the  925 
should  be  paid  and  the  eight  notes  signed 
and  delivered.  There  were  other  stipula- 
tions In  tbe  contract  which  it  is  unneces- 
sary to  mention  here.  Tbe  machine  was 
sent  to  McGregor,  but  he  was  required  to 
make  a  cash  payment,  and  sign  the  notes 
for  the  deferred  payment,  before  tbe  rail- 
road company  would  deliver  it,  or  before 
the  bank  would  deliver  the  bill  of  lading. 
He  declined  to  comply  witb  these  terms, 
and  on  August  10. 1889,  wrote  tbe  plaintiff 
"  that  be  would  not  receive  It  unless  tbe 
plaintiff  would  guaranty  that  the  ma- 
chine was  a  correct  self-adder,  and  perfect 
in  all  Its  workings,  as  represented.  If 
tbe  plaintiff  would  do  that,  he  was  ready 
to  receive  tbe  machine  and  do  his  part, 
and  that  be  would  want  a  two-weeks 
trial  before  accepting  it."  On  August 
13th  the  plaintiff  replied:  "We  will  guar- 
anty that  our  register  is  perfectly  reliable, 
and  a  correct  odder.  We  will  have  no  ob- 
jection to  letting  yon  have  tbe  register  up- 
on ten  dayn' trial."  On  August  19tb  the 
plaintUI  wrote  tbe  defendant:  "As  per 
your  request,  we  notified  the  railroad 
company  to  deliver  the  register  to  you, 
and  trust  this  will  meet  with  your  ap- 
proval. "  It  appears  that,  in  accordance 
witb  this  letter,  the  railroad  company  de- 
livered the  machine  to  McGregor;  and 
that  when  he  tried  it,  not  being  satis- 
fied with  it,  he  refused  to  accept  it,  and 
returned  it  to  the  railroad  for  the  plain- 
tilf;  and  be  likewise  refused  to  pay  tbe 
cash  in  settlement,  or  to  sign  the  eight 
notes;  whereupon  the  plaintiff  brought 
its  suit  against  the  defendant  on  an  ac- 
count and  on  thecontract.  Tbe  defendant 
filed  tbe  general  Issue,  and  also  a  special 
plea  as  follows:  "The  consideration  of 
plaintiff's  alleged  claim  was  a  certain 
wood-case  cash  rpgister,  with  automatic 
adding  attachment.  [Plaintiff  repn.«ent- 
ed  to  defendant  that  said  cas^  register 
would  register  an  accurate  and  correct  ac- 
count of  each  and  every  cash  sale  made 
and  deposited  in  said  register  by  defend- 
ant or  bis  salesmen  during  each  day's 
business,  and  would  also  keep  an  accurate 
account  of  the  aggregate  amount  of  said 
sales  so  made  and  deposited  each  day; 
and  desiring  to  purchase  a  register  of 
this  kind,  and  for  this  work,  and  relying 
upon  the  plaintiff's  said  representation,] 
this  defendant  placed  his  order  for  one  of 
said  muchines.  Plaintiff  agreed  that  de- 
fendant should  take  said  machine  on  ten 
days'  trial.  If  the  practical  operations 
proved  satisfactory  to  defendant,  he  was 
to  make  the  purchase;  if  not,  the  machine 
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was  to  remnln  the  property  of  plaintiff. 
In  accordance  with  thlB  arrangement,  tlie 
defendant  did  tlioroaghly  and  fairly  try 
said  machine,  and  found,  after  a  perfectly 
fair  tost,  that  it  waa  utterly  unsuited  tu 
the  use  intended,  in  this:  that  it  did  not, 
and  could  not,  register  and  keep  an  acco- 
rate  and  correct  account  of  said  sales,  as 
represented.  Defendant  further  sfaoTrs- 
tbat  as  soon  as  he  ascertained  these  facts, 
and  before  the  said  ten  days  bad  expired, 
be  carefully  repacked  said  machine,  and 
delivered  the  same,  properly  marked  and 
directed,  to  the  agent  of  the  Georgia  Rail- 
road, to  be  forwarded  to  the  plaintiff, 
and  immediately  notified  plaintiff  of  his 
said  action  in  the  premises. "  The  plain- 
tiff demarred  to  this  plea,  and  the  court 
sustained  the  demurrer  in  part,  andstmck 
out  of  said  plea  that  part  which  is  above 
inclosed  in  brackets,  holding  and  ruling 
that  no  representations  made  prior  to  or 
after  the  signing  of  the  contract  could  be 
received  in  evidence,  nor  could  the  defend- 
ant prove  any  modification  thereof,  be- 
cause there  was  no  consideration  passing 
from  the  defendant  to  the  plaintiff  for 
such  modification.  He  also  charged  this, 
to  substance,  to  the  lary ;  and  under  his 
charge  the  Jury  found  a  verdict  for  the 
plaintiff  for  the  full  amount  of  the  plain- 
tiff's claim.  The  defendant  moved  for  a 
new  trial  on  several  grounds  therein  stat- 
ed, among  which  was  the  striking  of  the 
above  portion  of  this  plea,  and  the  charge 
of  the  court  thereon.  The  motion  was 
overruled,  and  he  excepted. 

It  will  be  seen  from  the  above  statement 
ot  the  facts  that,  after  the  written  con- 
tract was  signed  by  McGregor,  he  refused 
to  pay  the  money  and  sign  the  notes  nntil 
he  had  a  trial  of  the  machine;  the  con- 
tract being  that  he  was  to  pay  the  money 
and  sign  the  notes  before  he  got  posses- 
sion of  the  machine.  Hpon  his  writing  to 
the  plaintiff  to  this  effect,  the  plaintiff 
agreed  that  he  might  hare  a  Ifl-days  trial 
of  the  machine,  and  ordered  the  railroad 
company  to  deliver  the  machine  to  him 
for  trial.  The  defendant  accepted  this, 
and  took  the  machine  on  trial,  and,  he- 
fore  the  10  day»  had  expired,  delivered  It 
to  the  agent  of  the  railroad  company  for 
the  plaintiff,  and  refnsed  to  pay  the  mon- 
ey or  sign  the  notes.  We  think  that, 
when  the  plaintiff  agreed  that  the  defend- 
ant might  have  the  machine  on  10  days' 
trial  without  paying  the  money  or  sign- 
ing the  notes,  this  was  a  change  ur  modi- 
fication of  the  original  contract;  and 
when  the  defendant  received  the  machine, 
and  did  try  it,  the  new  or  changed  con- 
tract then  became  an  executed  contract 
as  to  both  of  them ;  and  this  was  the  con- 
sideration for  the  new  contract, —  that  it 
was  executed.  We  think,  therefore,  that 
the  defendant  had  a  right  to  plead  the 
representations  that  were  made  to  him  by 
the  plaintiff,  which  were  stricken  by  the 
court.  It  will  be  seen,  by  reading  the  plea, 
that,  immediately  alter  these  representa- 
tions were  pleaded,  the  defendant  went 
on  in  his  plea  to  allege  this  agreement  of 
the  plaintiff  to  allow  him  10  days'  trial, 
and  that  he  did  try  it,  and  was  not  satis- 
fied with  it.  The  representations  were 
not  set  up  as  a  distinct  defense  to  the  orig- 


inal contract,  but  as  a  part  of  that  funnd- 
ed  on  a  change  ot  the  contract, and  as 
tending  to  show  the  reason  why  the  change 
was  made.  The  original  contract  as  to 
one  element  had  been  abandoned  by  bis 
agreeing  to  deliver  the  machine  to  tbe  de- 
fendant for  a  10-days  trial.  The  plaintiff 
had  tbe  right,  with  the  consent  of  tbe  de- 
fendant, to  alter,  cbange.  or  modify  tbe 
original  contract;  and  when  the  defend- 
ant accepted  the  alteration,  and  ezecated 
it,  that  was  a  sufflclent  consideration  for 
the  new  contract,  and  that  part  of  tbe  old 
contract  which  was  superseded  by  the 
now  was  abrogated.  On  tbe  rigbtto  modi- 
fy or  cbange  a  written  contract,  or  the  effect 
thereof,  see  Smith  v.  Lllley.  (R.  I.)  20  Atl. 
Rep.  227.  Forthe reasons  stated,  we  think 
the  court  erred  In  striking  part  of  the 
above  plea,  as  indicated,  and  roling  ont 
the  evidence  thereunder.  Jodenment  re- 
versed. 


LtABBT  T.  Bakes. 
(Suprame  Court  o/  Oeorgia.    Deo.  SB,  1800.) 
Attobnbt  avd  Client— Pdkchabs  o*  Ci.aiiis 

AO^NBT  CHBKT— TbUBT. 

1.  Where  a  debtor,  wishing  to  oompromlsa 
her  liabilities,  has  her  hustiand,  as  har  agoit, 
consult  an  attorney  with  reference  togattiag  god- 
trol  of  the  exeontions  against  her,  and  he  onfoUs 
to  tbe  attorney  the  entire  scheme  of  oompromiae, 
the  attorney  cannot  purchase  the  executions  at  a 
discount  for  his  own  benefit,  but  will  be  held  a 
trustee  of  them  for  the  debtor. 

2.  Where  the  attorney  purchases  audi  execa- 
tlms  at  a  discount  for  his  own  benefit,  and  seeks 
to  enforce  them,  he  is  only  entitled  to  the  amonot 
paid  for  them,  and  to  no  compeasatlon  for  Ills 
servloes. 

Error  from  superior  coart,  Bartow 
county;  R.  J.  HcCamt,  Judge  pro  Aac  flee. 

Akin  £  Harris  and  J.  M.  Ifeel.  for  plain- 
tiff in  error.  J.  A.  Baker  and  C.  D.  Mc- 
Cuteben,  tor  defendant  in  error. 

Simmons,  J.  Mrs.  Larey,  formerly  Mrs. 
Beweese,  filed  her  petition  against  Baker. 
making,  in  brief,  tbe  following  allegations : 
On  January  2S.  1876,  WaitEfelder  &  Co. 
obtained  n  Judgment  against  her.  On 
January  12,1876,  Meador  Bros,  obtained  a 
Judgment  against  her.  Afterwards  she 
married  Larey,  and  they  determined  to 
attempt  to  compromise  all  debta  oat- 
standing  against  her,  and  he  opened  nego- 
tiations with  some  of  her  creditors  or 
their  attorneys.  The  Judgment  of  Waitx- 
felder  &  Co.  was  controlled  by  Mnrpbey, 
as  their  attorney,  and  he  claimed  to  have 
authority  to  compromise.  Previous  to 
November  1, 1887,  tbe  petitioner,  throngh 
her  husband,  made  an  agreement  with 
Murphey  to  compromise  the  Waitxfelder 
debt  for  1150.  The  ff.  tit.  ot  Meador  Bros, 
had  been  transferred  to  Silva  and  Pea- 
cock for  considerably  less  than  Its  face 
value,  and  tbe  petitioner  had  an  nnder- 
standlng,  throngh  her  husband,  with  Pea- 
cock to  compromise  his  Interest  In  the  0. 
fa.  at  between  ¥80  and  $90.  Silva  was  a 
stranger. to  Larey,  and  he  did  not  know 
bow  to  approach  Silva  for  a  compromise, 
but  intended  to  open  negotiations  with 
him  through  some  attorney  or  friend. 
Pending  this  state  of  negotiations,  Larey 
was  advised  by  W.  C.  Baker  to  call  on  his 
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brother  J.  A.  Baker,  the  defendant,  for  le- 
gal advice  concerning  the  claims,  the  lat> 
ter  being  a  lawyer.  Acting  on  this  recom- 
mendation Lareydid  call  upon  the  defend* 
aut  for  ad  Wee,  and  the  defendant  elicited 
from  him  all  the  facte,  and  what  he  bud 
been  trying  to  do,  and  the  arrangements 
be  had  made  with  Murphey  and  Peacock. 
In  the  coarse  of  the  confidential  commont- 
cation  Larey  had  with  the  defendant,  be 
told  the  defendant  of  the  difiBculty  he  was 
under  In  approaching  Silva  for  a  compro* 
mise;  and  the  defendant  said  he  knew 
SUva  well,  and  could  easily  manage  that 
fur  the  petitioner,  and  Larey  engaged  his 
services  to  assist  ber  in  getting  control  uf 
Silva's  interest  in  the  13  /3>.  at  a  discount, 
for  ber  benefit,  and  in  furtherance  of  her 
general  purpose  of  compromising  all  of 
her  outstanding  debts.  8be  expected  to 
pay  him  a  reasonable  fee  for  bis  services, 
and  relied  upon  blm  as  her  friend  and  at- 
torney to  assist  ber  in  the  matter.  Baker 
asked  L<arey  to  call  again  in  a  few  days, 
by  which  time  be  would  accomplish  what 
be  had  engaged  to  do.  Larey  did  call  in  a 
few  days,  and  to  his  astonishment  learned 
that,  instead  of  doing  what  be  had  agreed 
to  do,  Baker  had  bought  both  of  the  S  /ka. 
for  bisown  benefit, — thatis,he  had  bought 
Silva's  interest  in  theMeadorA  Bros.il. 
fn.,  and  had  bought  the  Waltsfelder  &  Co. 
tf.  fa.;  against  which  purchases  Larey  then 
and  there  protested.  He  bought  from 
Uurpbey  the  fl.  f».  of  Waitxfelder  ft  Co.  for 
9150,  and  bad  it  nominally  transferred  to 
Baker  &  Hall,  and  shortly  afterwards 
took  the  transfer  of  the  S.  fns.  from  Baker 
ft  Hall  to  himself.  The  petitioner  offered 
to  pay  Baker  what  be  had  paid  for  the 
two  ff.  fits.,  with  8  per  cent,  interest,  and 
a  reasonable  sum  as  compensation  for  his 
services  in  securing  the  £.  Out.,  though  she 
believes  be  is  entitled  to  no  compensation ; 
but  Baker  refused  to  accept  the  offer,  and 
stated  that  he  would  accept  nothing  less 
than  ^50.  Sbe  tenders  him  principal  and 
interest  of  what  be  claims  he  paid,  and 
910  for  his  services.  The  petition  then 
charges  various  attempts  made  by  Baker 
to  subject  different  portions  of  the  petU 
tioner's  property,  etc.  It  prays  that  the 
d(4endant  be  decreed  to  be  the  liolder  of 
the  tf.  f».  in  trust  for  ber ;  that  be  be  com- 
pelled to  accept  the  sum  offered  by  her  in 
satisfaction  of  the  money  expended  by 
bim  for  the  17.  fas.,  with  interest:  and 
that  be  be  restrained  from  pressing  the  d. 
fati.,  and  that  they  may  be  decreed  can- 
celed. Baker  answered,  in  substance, 
that  he  knew  nothing  of  any  negotiations 
nr  understanding  between  the  petitioner 
and  Murphey,  or  between  the  petitioner 
aud  Peacocic  or  Silva.  Be  denied  that 
Larey  ever  called  on  him  for  any  advice 
or  counsel  in  relation  to  the  Judgments  In 
question,  or  the  compromise,  or  that  be 
dicited  from  Larey  any  facts  about  the 
petitioner's  case,  or  what  Larey  had  been 
trying  to  do,  or  the  arrangements  he  had 
made  with  Murphey  or  Peacock;  or  that 
Larey  bad  employed  blm,  or  proposed  to 
employ  him,  or  asked  of  him  any  advice 
or  opinion,  either  as  a  lawyer  or  other- 
-wise,  in  relation  to  the  S.  tks.,  or  the  com- 
promise of  them,  in  any  way;  or  that  he 
save  T^rey  any  opinion  as  counsel,  for  lie 


(defendant)  was  at  that  time  the  attorney 
of  Sllva.  Nor  did  he  undertake  in  any 
character  to  compromise  for  the  plaintiff, 
or  assist  iu  any  way  to  compromise  the 
U.  fas.,  or  any  of  them,  or  betray  any  con- 
fidence reposed  In  him  by  the  plaintiff  or 
her  husband,  or  take  advantage  of  any 
confidential  communications.  He  bought 
Silva's  intcrcsi,  but  in  so  doing  be  was 
not  gull^  of  any  breach  of  duty  or  good 
faith.  Waltsfelder  ft  Co.'s  d.  ik.  was 
really  bought  for  Baker  ft  Halt,  and  the 
defendant  had  no  interest  in  the  if.  A., nor 
any  contract  or  understanding  with  Baker 
ft  Hall  for  any  interest  In  It;  but  about  a 
mouth  after  he  sold  Baker  &  Ball  some 
property,  and  agreed  to  and  did  take 
from  them  an  assignment  of  this  0.  ih.  as 
a  part  of  the  purchase  price.  The  case 
went  to  the  Jury  upon  the  petition  and 
answer,  and  the  evidence  of  both  parties, 
which  it  Is  unnecessary  to  set  out  any  fur- 
ther than  to  say  that  it  was  conflicting 
as  to  the  Issues  made  by  the  petition  and 
answer.  The  Jury  found  for  the  complain* 
ant  as  to  the  Meador  Bros.  S.  ib..  and  for 
the  defendant  as  to  the  WaltsfelderftCo.il. 
A.,  and  the  plaintiff  moved  for  a  new  trial 
npon  the  several  grounds  therein  set  out, 
which  was  overruled,  and  she  excepted. 
The  main  contention  between  connsel  in 
their  argument  here  was  as  to  whether 
ttaeconrt  erred  in  refusing  to  give  In  charge 
to  the  Jury  the  written  request  of  the 
plaintiff  as  set  out  in  the  third  ground  of 
the  motion  for  a  new  trial,  which  Is  as  fol- 
lows: "If  you  find  from  the  evidence  that 
plaintiff,  through  ber  husband  acting  a» 
her  agent,  and  by  her  authority,  employed 
the  defendant,  Baker,  as  her  attorney  to 
represent  her  in  negotiating  with  A.  P. 
Sllvu  for  the  purchase  by  her  of  said  Sil- 
va's interest  in  the  Meador  Brothers  fl.  A.; 
and  that  Baker  undertook  and  agreed  to 
represent  ber;  and  that  neither  plaintiff 
nor  her  said  husband  bad  any  notice  of 
said  Baker's  employment  by  said  Silva  to 
collect  said  d.  fk.,  (If  you  find  that  he  was 
so  employed  by  Silva;)  and  that  plaintiff. 
In  seeking  to  purchase  said  Silva's  interest 
in  said  if.  iii.,  was  doing  so  In  order  to 
carry  out  a  general  '>cbeme  or  plan  to  buy 
up  or  compromise  all  outstanding  S.  Ika. 
against  her;  and  that  she  had,  at  the 
time  of  h<»:  employment  of  defendant. 
Baker,  through  her  husband,  already  ar- 
ranged with  her  other  Judgment  creditors, 
IncliMllng  R.  W.  Murphey,  the  attorney  of 
Waltsfelder  ft  Co., for  tlie  purchase  of  such 
other  /}.  fas.,  including  said  Waltsfelder  ft 
Qo.tt.fa.y&t  less  than  their  face  value;  and 
that  plaintiff's  husband,  at  the  time  he  so 
employed  said  Baker,  unfolded  to  him 
plaintiff's  entire  scheme  aforesaid,  and  in- 
formed him  of  the  arrangement  already 
made  with  other  creditors  or  their  attor. 
neys  for  purchasing  their  fl.  faa.,  incJndlng 
said  Waltsfelder  ft  Co.  d.  fa.;  and  that 
plaintiff,  by  her  said  husband,  so  employed 
defendant  to  assist  her  In  negotiating  the 
purchase  from  said  Silva  of  bis  interest  In 
the  Meador  Brotliers  0.  ft.,  In  order  to 
further  and  carry  out  her  general  scheme 
of  settUngorcompromlslngall  outstanding 
a.  fts.  against  her,  and  that  defendant, 
Baker,  knew  of  this  purpose,  and  under- 
took to  represent  plaintiff,  to  buy  from 
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«atd  Stiva  his  intereRt  In  the  Meador Broa. 
J>.  A.  In  aid  and  fartberance  of  plain  tifi's 
general  BcbemeaforeBald,— if  yoo  find  from 
the  erldence  that  these  are  facts,  tben  I 
charge  yoa  that  defendant,  Baker,  bysncb 
«mp]o7iiient,  came  Into  aacta  fldoclary  re- 
lation to  plaintiff  a  a  her  attorney  that  he 
conld  not,  without  plaintiff's  knowledge 
or  consent,  become  the  purchaser,  for  him- 
selt  or  others,  (than  plaintiff,)  of  either 
said  Sllva's Interest  in  said  Mendor  Broth- 
«r8  a.  /a.,  or  of  the  Waitctelder  &  Co. 
i.  til.;  and  it  yon  find  from  the  evidence 
that  defendant.  Baker,  while  snstalnlng 
the  relation  aforesaid  to  plaintiff,  por- 
cbased  (or  himself  from  8ilva  thelatter's 
interest  in  the  Meador  Brothers  e.  ik.  at 
less  than  its  face  valDe,and  from  Mnrphey, 
tor  Baker  &  Hall,  the  Waltctelder  &  Co. 
if.  ft.  at  less  than  its  face  value,  and  that 
lie  then,  tor  himself,  bought  from  Baker  ft 
Hall  said  last-named  S.  fa.  at  less  than  its 
face  Talne,  plaintiff,  on  payment  to  defend- 
ant. Baker,  of  the  amount  paid  out  by 
him  for  the  purchase  of  said  tt.  taa.,  with 
Interest  on  such  amounts  from  the  tlm« 
be  soexpended  ihesame.  would  be  entitled 
to  have  said  d.  flw.  transferred  and  delir- 
-ered  to  her. " 

Under  the  pleadings  and  the  facts  of  this 
case,  we  think  thecourt  should  have  given 
this  request  in  charge  to  tbe  Jury.  If 
Larey,  as  agent  for  his  wife,  consulted 
Baker  as  an  attorney,  and  employed  him 
to  purchase  Silva's  interest  in  the  Meador 
Bros.  a.  ib.,  and  in  this  employment 
disclosed  bis  whole  scheme  of  compromise 
to  Baker,  informing  him  ofbis  purpose  to 
purchase  the  Waitcfelder  ft  Co.  O.  fa.,  and 
the  price  which  Murpbey,  tbe  attorney, 
bad  agreed  to  take  therefor,  and  of  bis 
general  purpose  to  compromise  all  of  his 
wife's  debts,  then,  in  our  opinion.  Baker, 
At  his  agent  or  attorney,  could  not  take 
advantage  of  the  information  which  be 
had  derived  from  Larey,  and  purchase  tbe 
811  va  interest  in  the  Meadur  Bros.  tt. 
A.,  tor  himself,  and  could  not  rigbttuUy 
purchase  the  Waltifelder  J>.  ib.  for  Baker 
&  Hall,  although  Lareyhad  not  employed 
lilm  to  purchase  the  Waitsfelder  ft  Co.  if. 
fa.  If  be  subsequently  purchased  it  from 
Baker  &  Hail,  the  trust  would  attach  to 
It  in  his  hands, even  if  Baker  ft  Hall  would 
have  been  protected,  had  they  not  as- 
signed to  talm.  It  was  ruled  by  tbe  house 
of  lords  In  Carter  v.  Palmer,  8  aark  ft  F. 
^7,  that "  tbe  employment  of  counsel  as 
confidential  adviser  disables  him  from  pur- 
chasing for  bis  own  benefit  charges  on  bis 
client's  estates,  without  his  permission; 
and,  although  tbe  confldential  employ- 
ment ceases,  tbe  disability  continues  as 
long  as  tbe  reasons  on  which  it  is  founded 
continue  to  operate.  C,  a  barrister,  wbo 
bad  been  for  several  years  conOdentlal 
and  advising  counsel  to  P.,  and  bad,  by 
reason  of  that  relation,  acquired  an  inti- 
mate knowledge  of  his  property  and  lia- 
bilities, and  was  particularly  consulted  as 
to  a  compromise  of  securities  given  by  P. 
for  a  debt  which  C.  considered  not  to  be 
recoverable  to  the  full  amount,  purchased 
these  securities  for  less  than  their  nominal 
amount,  withont  notice  to  P.,  afteV  ceas- 
ing to  be  his  counsel.  Held,  that  C.'s  pui^ 
chase,  while  the  compromise  proposed  by 


P.  was  feasible,  was  in  trust  for  P. ;  and 
that  C.  was  entitled  only  to  the  sum  he 
bad  paid,  with  interest  according  to  the 
course  of  the  court. "  In  the  case  of  Hob- 
day V.  Peters,  28  Beav.  849,  It  was  held 
"that  where  a  mortgagee  consulted  a  so- 
licitor who  turned  her  over  to  his  clerk  to 
assist  her  gratuitously,  and  the  clerk,  by 
reason  of  Information  derived  during  such 
employment,  bought  the  mortgage  for  less 
than  half  the  amount  thereof,  he  was  a 
trustee  for  the  benefit  of  the  mortgagor. 
In  Amer.  ft  Eng.  Enc.  Law  this  rule  is  laid 
down:  "Whenever  one  person  is  placed 
In  such  relation  to  another  by  the  act  or 
consent  of  that  other,  or  the  act  of  a  third 
person,  or  of  the  law,  that  he  becomes  in- 
terested tor  him,  or  interested  with  him,  in 
any  subject  of  property  or  business,  he  is 
prohibited  from  acqniring  rights  in  that 
subject  antagonistic  to  the  person  with 
whoseinterestshehas  become  associated." 
1  Amer.  ft  Eng.  Eac.  Law,  875.  See,  also. 
Holm  an  v.  Loynes,  68  Eng.  Ch.  270;  1 
Story,  Gq.  Jur.  (18th  Ed.)  §S  810,  811,  and 
notes;  notesto  Foxv.  Markreth,lWbiteft 
T.  Lead.  Cas.  Eq.  228;  Peny,  TruatB,  S  303 
etseq. 

When  we  first  read  the  above  request, 
we  thoDght  the  court  did  right  in  not 
giving  it  In  charge  to  the  Jury,  because 
it  omitted  to  charge  that  Baker  would 
have  been  entitled  to  reasonable  cf>mpen- 
sation  (or  purchasing  the  e.  tka.;  but, 
upon  further  consideration  of  the  law  and 
the  facts  of  tbe  case,  we  reached  tbe  con- 
clusion that  the  omission  was  proper.  We 
think  the  law  is  that,  where  an  agent  or 
attorney  is  unfaithful  to  his  trusts,  or  vio- 
lates his  instructions,  he  Is  not  entitled  to 
any  compensation.  In  1  Amer.  &  Eng. 
Enc.  Law,  SB7,  the  rule  is  laid  down  as 
follows :  "Where  an  agent  is  anfaltbfol  to 
bis  trust,  and  abuses  the  confidence  re- 
posed in  him  by  his  principal,  or  wbere  he. 
misconducts  himself  in  the  buslneas  of  hij 
agency,  he  may  be  deprived  of  commission 
and  compensation;  also  where  he  engages 
in  transactions  by  which  he  acquires  inter- 
ests or  employment  adverse  to  tlie  Inter- 
ests of  his  principal. "  Tbe  court  erred  in 
not  granting  a  new  trial.  Judgment  re- 
versed. 


Farbab  t.  Braokktt. 

(Supreme  Court  of  OeoruUi.   Deo.  93, 18B0.) 

llAUOions  FBOBsounoir— Costs— AnoBimr*t 
Febb— Damaobb— Ettdbhos. 

1.  Under  Code  Oa.  S  !!94!>.  providing  tliat  U 
a  defendant  has  acted  ia  bad  fafUi  the  Jury  may 
allow  plaintiff  counsel  fees,  a  person  who  insti- 
tutes in  bad  faith  an  unfounded  troversoit  Is  lia- 
ble, in  an  action  for  maUoiona  proseontion,  for 
the  counsel  fees  Inomred  by  plaiwtlff  is  denad- 
lag  the  trover  action. 

8.  ^here  trover  is  brought  for  two  saw-mills, 
and  plaintiff  gives  security  and  takes  poaaeasioa 
of  both,  but  only  recovers  one,  defendant  may,  in 
an  action  for  malicious  prosecution,  recover  rent 
for  the  mill  while  in  plalntifrs  poaseosion. 

8.  Plaintiff  oan  recover  the  highest  or  lowest 
amount  proved,  or  any  intaimedlate  amoant  that 
the  Jury  may  nve. 

4.  Plaintiff  oan  plead  and  recover  both  the 
mneral  damages  caused  by  the  taking  and  also 
the  rent  of  the  mill  during  the  time  oe  was  de- 
prived of  its  possession. 

6.  Where  the  seller  of  a  saw-mlU  transfers 
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'Without  reconiae  the  porohase-money  notes  to  aa- 
other,  the  tranaferee  does  not  aoqnire  title  to  the 
mill,  but  Is  simply  a  creditor  of  the  purchaser. 

6.  Declarations  of  the  plaintiff's  attorney  In 
the  trover  suit,  not  made  In  the  plaintiffs  pres- 
-ence,  nor  brought  home  to  him  m  any  way,  are 
inadmissible  to  show  malice. 

7.  Wliere,  in  the  trover  salt  plaintift  recovers 
<me  mill  worth  about  tl,8(IO,  and  defendant  the 
other,  worth  tSTB,  and  datendant's  entire  attor- 
ney's fees  were  tiOO,  he  will  be  allowed  930  attor- 
ney's fees,  that  being  proportionate  to  bis  sncoesa 
In  the  trover  suit. 

Error  from  BUperior  court,  Whitfield 
coanty;  Milnbb,  Judse. 

W.  K.  Moon,  tor  plaintlB  in  error.  T. 
X.  Jonea  and  B.J.JtJ.  McC&my,  tor  de- 
fendant in  error. 

SiMMONSt  J.  It  appears  from  the  record 
In  tills  case  ttiat  in  April,  1886,  Farrar  sued 
Braclcett  in  bail  trover  tor  a  steam-engine 
and  twosaw>mill8.— one  a"  Wiieeler  mill," 
and  the  other  a  "  Hill  mill. "  Brackett  not 
belDK  able  to  srive  the  security  required  by 
the  Code  in  cases  of  bail  trover,  Farrar 
gave  security,  and  tools  possession  ot  the 
property.  On  the  trial  of  the  case  in  Au- 
gust, 188S,  Farrar  recovered  the  engine 
and  Wheeler  mill,  and  Brackett  recoreretl 
the  Hill  mill.  In  September,  1888,  Brack- 
ett brought  this  action  against  Farrar  for 
damages,  alleging  that  Farrar  "instituted 
the  action  ot  trover  for  a  saw-mill  and 
fixtures  maliciously  and  without  probable 
cause,  and  had  bail  process  issued,  and 
under  it  the  mill  and  fixtures  were  seised, " 
etc.;  and  that  Farrar,  having  obtained 
possession  of  the  mill  and  fixtures,  con- 
verted the  same  to  bis  own  use,  and  re- 
ceived rent  therefor  during  the  time  be 
was  in  possession  ot  the  mill,  and  other- 
wise damaged  said  mill.  The  Jury  re- 
turned a  verdict  tor  the  plaintiff,  and  the 
defendant  moved  for  a  new  trial,  which 
was  refused,  and  he  excepted. 

1.  There  was  no  error  in  charging,  as 
complained  ot  In  the  motion  for  a  new 
trial,  that  "if  the  bail  trover  case  was 
brought  In  bad  faith,  and  was  unfounded 
and  malicious,  the  Jury  could  give  to  the 
plaintiff  reasonable  counsel  tees  for  defend- 
ing that  suit."  Our  Code  (section  2942)  ex- 
pressly declares  that  if  the  defendant  has 
acted  in  bad  faith  the  Jury  may  allow 
counsel  fees. 

2.  Nor  was  there  any  error,  under  the 
facts  ot  (his  case.  In  charging  "  that  if  the 
prop<»*ty  was  In  the  possession  ol  Farrar 
during  the  pendency  of  the  trover  suit, 
and  be  used  it  or  allowed  others  to  use  it, 
the  plaintiff  would  be  entitled  to  reason- 
able rent  or  hire  for  the  time  it  was  in  his 
possession."  The  Jnry  having  found  In 
that  suit  that  Farrar  had  no  right  or  title 
to  the  Bill  mill,  and  by  their  verdict  re- 
quired Farrar  to  return  it  to  Brackett,  we 
think  It  was  right  and  proper  that  Farrar 
should  pay  a  reasonable  rent  for  the  Hill 
mill  wliile  In  his  possession.  And  the 
court  did  right.  In  charging  the  Jury  on 
the  subject  of  rent,  that  they  miglit  give 
the  highest  or  lowest  amount  proved,  or 
any  Intermediate  amount;  which  charge 
is  complained  ot  in  the  next  ground  ol  the 
motion. 

3.  Nor  was  It  reversible  error  to  fail  to 
charge  upon  collateral  matter,  as  com- 


plained otintbe  latter  part  of  this  ground. 
To  make  the  failure  to  charge  a  request 
reversible  error,  the  request  must  be  made 
in  writing,  as  required  by  the  rules  ot  the 
superior  courts. 

4.  Nor  was  the  verdict  Illegal,  as  com- 
plained of  on  the  next  ground.  The  suit 
was  for  a  tort,  and  the  damages  caused 
thereby,  and  there  was  but  one  count  in 
the  declaration ;  and  the  rent  or  hire  was 
alleged  simply  as  psrtof  thedamages.  We 
know  of  no  rule  of  pleading  in  actions  of 
tort  which  would  prevent  the  plaintlR 
from  alleging  general  damages  tor  a  mali- 
cious suit  and  the  special  damages  occa- 
sioned him  by  the  suit. 

6.  The  court  did  right  In  refusing  to 
charge,  as  requested  by  the  defendants, 
"that  It  Farrar  purchased  from  Bobert 
Hill  the  five  promissory  notes,  and  at  the 
same  time  bought  Hill's  right  and  title, 
the  plaintiff  would  not  after  that  be  en- 
titled to  recover  full  rents,  without  pay- 
ing or  offering  to  pay  balance  ot  purchase 
money  due."  We  have  searched  this  evi- 
dence carefully,  and  cannot  find  sufficient 
evidencs  to  authorize  this  charge.  We 
find  no  evidence  that  Farrar  purchased 
from  Hill  his  right  and  title  to  the  mill, 
but  only  that  he  purchased  from  Hill  five 
notes,  and  that  Hill  transferred  them  to 
Farrar  without  recourse.  The  trandfer- 
ring  ot  the  notes  by  Farrar  to  Hill  with- 
out Indorsement  or  guaranty  did  notpiace 
the  title  that  Hill  bad  to  the  mill  in  Far- 
rar, because,  when  HUI  received  the  money 
from  Farrar  on  the  notes,  and  transferred 
them  to  him,  HUI  was  paid,  and  the  title 
ot  tbe  mill  passed  Into  Brackett,  and  Far- 
rar, the  purchaser,  was  only  an  ordinary 
creditor  of  Hill's.  Carbart  v.  Bevlere,  78 
Ga.  173,  1  S.  E.  Bep.  222;  Hunt  v. Harbor, 
80  Qa.  746,  6  S.  E.  Bep.  593.  The  title  to 
tbo  mill,  therefore,  being  in  Brackett,  be 
had  the  right  to  recover  the  full  value  ot 
the  mill  for  rent  while  Illegally  in  the  pos- 
session of  Farrar,  without  offering  to  pay 
Farrar  what  he  owed  him  on  tbe  notes 
purchased  from  Hill.  Moreover,  the  ver- 
dict ot  the  Jury  in  the  trover  suit  settled 
tbe  question  of  the  rlgljit  to  possession  in 
favor  of  Brackett  and  against  Farrar. 

6.  Pending  the  trial  of  the  case  in  the 
court  below,  the  plaintiff,  over  tbe  objec- 
tion of  tbe  defendant,  introduced  in  evi- 
dence certain  sayings  or  declarations  ot 
W.  C.  Glenn,  attorney  tor  Farrar,  made  in 
the  court-honse  during  tbe  pendency  of  the 
trover  suit  in  Murray  county;  and  this  is 
complained  of  in  the  sixth  ground  of  the 
motion.  We  think  this  ruling  ot  tbe  court 
admitting  these  declarations  was  errone- 
ous. It  was  argued  before  us  that  they 
were  admissible  because  they  tended  to 
show  malice  on  the  part  of  Farrar  in  su- 
ing out  the  bail  process.  It  was  not 
shown  that  Farrar  was  present  at  the 
time  the  declarations  were  made,  or  that 
ha  ever  ratified  them ;  and  we  cannot  see 
bow  the  declarations  of  an  attorney,  made 
during  the  pendency  of  tbe  case,  could  be 
admissible  to  prove  malice  ud  tbe  part  of 
bis  client,  especially  as  it  appears  that  the 
client  did  not  hear  them,  and  was  not 
even  present  at  that  term  of  the  court.  It 
we  could  ascertain  from  the  record  that 
this  testimony  increased  the  damages  one 


Digitized  by 


Google 


688 


SOUTHEASTERN  BEPOKTEIl,  VOL.  12. 


(W.Va. 


dollar  against  the  defendant,  we  would 
grant  a  new  trial  on  thia  ground,  but  we 
find  that,  leaving  out  tbe  question  of  gen- 
eral damages  entirely,  tbe  verdict  is  sna- 
talned  by  proof  of  special  damage.  It  ap- 
pears tbat  Farrar  kept  the  Hill  mill  in  bis 
possession  about  2  years  and  4  montba, 
and  tbe  preponderance  of  tbe  testimony  is 
that  the  mill  was  wortb  915  iter  month 
during  that  time ;  besides,  there  were  some 
portions  of  the  mill  which  Farrar  did  not 
retom.  We  therefore  would  not  reverse 
the  case  upon  this  ground  alone;  but,  un- 
der the  evidence,  we  thinit  tbe  Jury  al- 
lowed too  large  an  amount  for  attorney's 
fees.  The  only  witness  who  testified 
attout  the  value  of  those  fee^  testified  that 
the  defense  of  the  suit  In  Murray  county 
was  worth  9100.  It  will  be  remembered 
that  in  that  suit  Farrar  recovered  tbe  en- 
gine and  tbe  Wheeler  mill.  They  were 
wortb  from  «1,800  to  $2,000.  Braclcett  re- 
covered the  Hill  mill,  which  was  worth 
about  (275.  The  Jury  having  found  that 
Farrar  was  entitled  to  the  engine  and  mill, 
worth  from  91,800  to  92,000,  and  tbat 
Brackett  was  only  entitled  to  tbe  mill, 
worth  9275,  the  jury  should  not  have  al- 
lowed him  in  this  suit  to  recover  attor- 
ney's fees  for  defending  tbat  part  of  tbe 
suit  which  he  lost.  And  as  the  property 
which  be  failed  to  recover  was  worth  more 
tban  six  times  as  much  as  the  property  he 
did  recover,  and  as  tbe  proof  showed  that 
tbe  service  as  to  both  pieces  of  property 
was  worth  9100,  and  the  Jury  having 
found  9100  attorney's  fees  for  the  case  in 
Murray  county,  when  be  was  not  entitled 
to  tbat  sum  under  tbe  facts  of  the  case, 
we  grant  a  new  tried  In  this  case.  If. 
however,  Brackett  and  bis  counsel  will 
voluntarily  write  off  from  said  verdict  tbe 
sum  of  SSn  within  80  days  from  the  time 
this  Judgment  is  made  the  judgment  of  the 
court  below,  the  Judgment  will  stand  af- 
firmed.  Judgment  reversed,  on  condition. 


Atwood  et  al.  v.  Dolan  et  aJ. 

(Supreme  Court  of  Avpeals  of  West  Virginia. 
Deo.  16,  1890.) 

FSAin>Tn.BMT  COnVBTAMOBS— HUSBAITD  AND  Wm. 

1.  Although  a  husband,  as  the  agent  of  his 
wife,  contracts  for  the  purobase  of  a  tract  of  land, 
and  the  deed  theref<H?,  tbroagh  mistake  of  the 
vendor,  is  made  directly  to  the  husband,  and  he 

flays  no  part  of  tbe  purchase  money,  but  conveys 
t  to  a  third  party,  who  does  pay  the  entire  pur- 
chase money  for  the  same,  for  nis  said  wife,  if 
said  purchase  money  be  either  fomlshed  to  said 
third  party  by  said  wife,  or  be  afterwards  re- 
turned to  said  third  party  out  of  profits  arising 
from  tbe  cultivation  of  her  separate  real  estate, 
the  husband  being  insolvent,  and  having  no 
means  of  his  own,  although  he  assisted  in  man- 
aging said  separate  real  estate  from  which  the 
money  paid  as  aforesaid  was  derived,  and  his 
minor  sons  by  their  labor  assisted  in  making  said 
money  from  the  products  of  said  land,  said  dend, 
under  the  circumstances,  is  not  (raudulent  against 
tha  creditors  of  said  husband,  and  said  land  can- 
not be' subjected  to  the  payment  of  the  debts  of 
such  creditors. 

2.  Where  a  third  party  contracts  for  the  pur- 
chase of  a  tract  of  land,  agreeing  to  pay  therefor 
R,631,  and  it  Is  shown  said  ^ird  party  paid 
91,000  of  the  purchase  money  therefor,  and  di- 
rected the  same  to  be  conveyed  to  a  trustee  for 
the  tieneflt  of  a  married  woman,  and  tbe  evi- 
dence does  not  clearly  diaoloae  whether  tite  re- 


maining tSSl  was  paid  by  said  third  party  or  by 
said  married  woman  out  of  profits  arising  from 
the  cultivation  of  her  separate  real  estate,  which 
was  managed  by  ber  hosband,  who  was  insolvent, 
and  cultivated  by  his  minor  sons,  even  if  tbe 
court  sliould  determine  that  said  $581  waa  paid 
out  of  money  to  which  said  husband  was  enti- 
tled, and  should  direct  said  land  to  be  sold  to 
satisfy  a  judgment  lien  against  said  husband,  it 
would  be  error  in  the  court  in  decreeing  a  distri- 
bution of  the  prooeeds  of  the  sale  of  said  laud  to 
diiect  that  the  wife  should  have  tl,000ont  of  said 
proceeds,  without  interest,  except  from  the  data 
of  the  confirmation  of  said  sale,  and  tlie  residue 
to  be  applied  to  said  judgment  lien. 
{Syllabus  by  the  Coiirt.) 

Appeal  and  supenifdeas  from  circuit 
court,  Marshall  county. 

Oeorge  E.  Boyd  and  J.  L.PurkiBBOtt,  for 
appellants.    H,  M.  Raaaell,  for  appeHees. 

English,  J.  On  the  12ttada7  of  July, 
1887,  John  W.  Atwood  andotbem  brongbt 
a  suit  in  equity  against  Jobn  W.  Dolan 
and  others  to  enforce  a  Judgftient  lien 
against  certain  real  estate  therein  alleged 
to  be  the  property  of  said  defendant  John 
W.  Dolan.  Said  Judgment  was  alleged  to 
be  for  tbe  sum  of  91,098.92,  and  waa  ob- 
tained In  the  circait  court  of  Maraball 
county,  W.  Va.,  on  the  IStb  day  of  Octo- 
ber, 1872,  and  also  for  917.92  costs.  That 
on  this  Judgment  several  executions  were 
Issued  and  returned  "No  property,"  and 
on  tbe  24th  day  of  January,  1873,  sild 
Judgment  was  docketed  In  the  ofilce  of  the 
clerk  of  tbe  county  court  of  said  coanty. 
That  In  and  before  tbe  year  1869.  and  prior 
to  tbe  making  of  the  deeds  therein  men- 
tioned,the  said  Jobn  W.  Dolan  was  largely 
indebted,  not  only  to  plaintiffs,  bat  to 
various  other  persons,  and  that  many  of 
tbe  debts  due  by  bim  at  that  time  have 
since  remained  unpaid,  as  has  the  Judg- 
ment of  plaintiffs,  obtained  as  aforesaid. 
That  on  tbe  17th  of  March,  1869,  R.  S. 
bo  ward  and  wife  conveyed  to  said  John 
W.  Dolan  a  tract  of  land  contalniog  43 
acres,  2  roods,  and  15  poles,  sitaated  in 
said  county  of  Marshall,  but  tbe  same 
was  not  admitted  to  record  until  Aagast 
28,1880;  and  tbe  plaintiffs  aver  that  tbe 
purpose  of  retaining  tbe  sameoBof  tbe  rec- 
ord was  to  conceal  tbe  fact  that  the  said 
land  bad  been  conveyed  to  tbe  said  John 
W.  Dolan,  In  order  tbat  tbe  creditors  of 
the  said  John  W.  Dolan  mightbeprorented 
from  subjecting  the  said  tract  of  land  to 
the  payment  of  their  claims.  That  on  the 
25tb  day  of  November,  1889,  two  deeds 
were  executed  to  Mary  Banning.  One  of 
these  was  a  deed  made  by  the  said  John 
W.  Dolan  andEliaabetb  J.  Dolan,  bis  wife, 
to  the  said  Mary  Banning,  whereby  there 
was  conveyed  86^  acres  of  the  tract  ot 
land  describee  in  the  deed  copied  In  Exhibit 
G,  which  was  the  43  acres,  2  roods,  and  15 
poles,  above  mentioned.  The  other  of  the 
said  deeds  made  on  said  day  was  a  deed 
from  Joshua  Barley  and  his  wile  tu  tlie 
said  Mary  Banning  for  66  acres  and  32 
poles  of  land  sitaated  in  Cameron  town- 
ship. In  said  coanty  of  Marshall,  a  copy  of 
which  deed  is  exhibited.  Tbat  tlie  said 
Mary  Banning  was  and  is  the  mottter-tn- 
law  of  the  said  John  W.  Dolan  aod  tlie 
mother  ot  said  Ellcabeth  J.  Dolan;  and 
that  the  said  Mary  Banning  was  not,  at 
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the  time  Bald  conveyances  were  made  to 
her,  posaesBed  of  any  means  or  ability  to 
purchase  or  pay  for  thesaid  tracts  of  land; 
and  plalntitts  charge  that  said  tracts  of 
land  conveyed  to  her  as  aforesaid  by  the 
said  Barley  and  wife  were  really  paid  for 
by  said  John  W.  Dolan,  and  tbac  the  said 
tract  of  land  conveyed  to  the  said  Hbtj 
Banning  as  aforesaid  by  said  John  W. 
Dolan  and  wife  was  not  paid  for  at  all  by 
said  Mary  Banning,  and  that  the  convey- 
ance of  tbe  same  to  her  and  the  procuring 
of  the  conveyance  by  the  said  Burley  and 
wife  to  her  were  parts  of  the  scheme  on  the 
part  of  the  said  John  W.  Dolan,  In  which 
he  was  Joined  by  tbe  said  Mary  Banning 
and  Elizabeth  J.  Dolan,  to  delay,  binder, 
and  defraud  tbe  creditors  of  the  said  John 
W.  Dolan,  including  the  plaintiffs,  and  to 
cover  up  and  secrete  the  property  of  tbe 
said  John  W.  Dolan,  and  so  to  conceal  his 
interest  in  the  said  real  property  as  to 
prevent  the  same  from  being  subjected  to 
the  payment  of  the  debts  aforesaid.  That 
In  pursuance  of  this  scheme  a  deed  was 
afterwards  made  on  the  16th  day  of  Sep- 
tember, 1876,  by  the  said  Mary  Banning, 
whereby  tbe  said  Mary  Banning  conveyed 
the  two  tracts  of  land  aforesaid  to  J.  C. 
Connelly,  trustee,  for  the  said  Elisabeth  J. 
Dolan,  and  this  conveyance,  though  ex- 
ecuted in  1875,  was  concealed,  and  was 
kept  from  tbe  records  of  Marshall  county, 
antll  tbe  11th  day  of  August,  1880.  That 
while  said  last-named  deed  recites  a  con- 
sideration of  love  and  affection,  as  well  as 
the  sum  of  five  dollars,  yet  in  fact  the  said 
Mary  Banning  was  never  the  true  owner 
of  said  property,  and  was  never,  there- 
fore. In  asitnatlon  to  be  able  honestly  and 
properly  to  make  a  gift  of  the  same  to  her 
daughter,  but  in  fact  the  true  owner  of  the 
said  two  tracts  of  lands  was  thesaid  John 
W.  Dolan,  and  the  conveyance  of  tbe  same 
to  a  trustee  for  bis  wife  was  another  por- 
tion of  said  scheme  to  delay,  hinder,  and 
defraud  his  creditors.  That  on  the  17tb 
day  of  April,  1882,  a  deed  was  made  by 
John  Parldnson  and  wife  to  said  Eltiabeth 
J.  Dolan  for  an  expressed  consideration  of 
f 966.60,  whereby  there  was  conveyed  to 
the  said  Elisabeth  J.  Dolan  a  tract  of  land 
in  said  county  containingSl  acres,8 roods, 
and  33  poles,  which  tract  is  particularly  de- 
scribed in  a  deed  for  tbe  same,  a  certified 
copy  of  which  is  exhibited  with  thesaid 
bill.  That  neither  at  the  time  when  the 
last-named  conveyance  was  made  to  her, 
nor  at  any  time  before  or  since,  has  the 
said  Elisabeth  J.  Dolan  been  the  owner  of 
any  estate  in  her  own  right,  or  been  tbe 
owner  of  any  means  which  would  enable 
her  to  porcbase  such  a  tract  of  land  as  is 
described  In  the  last-named  conveyance,  or 
any  otber  land ;  and  they  aver  that  the 
consideration  for  the  said  last-named  tract 
of  land  came  wholly  from  tbe  said  John 
W.  Dolan,  and  no  part  thereof  from  the 
said  Elisabeth  J.  Dolan,  and  that  the  con- 
veyance of  the  same  to  his  said  wife  was 
another  portion  of  the  scheme  to  delay, 
hinder,  and  defraud  his  creditors,  and  avoid 
tbe  payment  of  bis  debts,  including  that 
due  tbe  plaintiffs ;  and  that  the  said  last- 
mentioned  tract  of  land  was  rightfully  tbe 
proflerty  of  the  said  John  W.  Dolan,  so 
far  as  plaintiffs  and  their  creditors  arecon- 
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cemed,  and  should,  witb  tbe  other  tracts 
hereinbefore  mentioned,  be  taken  and  sub- 
jected to  the  payment  of  bis  debts.  That 
as  well  while  tbe  title  to  a  portion  of  said 
property  was  in  the  said  Mary  Banning  as 
since  the  same  has  been  transferred  to  the 
said  Connelly,  tbe  said  tracts  of  land  men- 
tioned above  have  been  in  the  possession 
of  said  John  W.  Dolan,  who  has  used  and 
treated  tbe  same  as  bis  own,  farmed  tbe 
same  for  his  own  benefit,  and  taken  tbe 
proceeds  of  tbe  same  for  his  o\(n  use,  rec- 
ognising no  right  of  ownership  in  the  said 
Mary  Banning.  That  since  theconveyance 
of  said  31  acres,  S  roods,  and  82  poles  tract 
to  said  Eliinbetb  J.  Dolan,  the  said  John 
W.  Dolan  bas  treated  tbe  same  In  all  re- 
spects as  his  own.  That  tbe  said  John  W. 
Dolan  bas  no  real  property  in  Marshall 
county  or  elsewhere,  except  tbe  tracts  of 
land  before  mentioned,  and  bas  bad  none 
otber  than  those  since  before  theyearl869, 
and  that  he  has  kept  his  personal  property, 
of  which  be  had  considerable,  so  covered 
with  Hens  as  to  makeitlmpusstble  to  have 
an  execution  satisfied  daring  all  this  time; 
however,  that  the  said  John  W.  Dolan  bas 
been  in  apparently  good  circumstances, 
and  has  been,  as  plaintiffs  allege  and  be- 
lieve, earning  and  making  out  of  said 
tracts  of  land  and  otherwise  more  than 
was  needed  for  the  support  of  his  family, 
and  much  more  than  he  expended  in  any 
way,  which  was  obvious  to  those  about 
him,  and  they  aver  that  he  has  applied  bis 
gains  and  earniugs  In  part  to  the  purchase 
of  thesaid  several  tractsof  land.  That  on 
the  ISth  day  of  August,  1881,  the  said  J.  C. 
Connelly,  Elisabeth  J.  Dolan,  and  Jobn  W. 
Dolan  united  in  a  deed  of  trust  whereby 
tbey  conveyed  tbe  said  two  tracts  of  land 
mentioned  as  having  been  conveyed  to 
said  Connelly,  trustee,  to  Thomas  Collins, 
as  trustee  in  trust  to  secure  the  payment 
to  William  Collins  of  a  note  of  fSOO,  dated 
August  13, 1881,  payable  two  years  after 
date.  That  some  time  after  tbe  execution 
of  said  deed  of  trust  the  said  Thomas  J. 
Collins  died,  and  no  trustee  has  been  ap- 
pointed in  bis  place,— a  certified  copy  of 
which  deed  of  trust  was  filed  with  tbe  bill; 
and  plaintiffs  aver  that  they  are  informed 
and  believe  that  the  said  note  secured  by 
said  deed  of  trust  has  been  paid  olT  and 
discharged,  but  that  said  deed  of  trusthas 
not  been  released,  or,  at  any  rate,  no  release 
has  been  placed  on  record.  That  on  tbe 
Slst  day  of  June,  188Q,  tbe  said  James  C. 
Connelly,  trustee,  and  Elisabeth  J.  Dolan 
made  a  deed  of  trust  to  Richard  Allen,  con- 
veying tbe  same  two  tracts  of  land,  in 
trust,  to  secure  to  John  Allen  the  payment 
of  a  note  dated  June  21, 1886,  and  payable 
one  year  after  date,  for  f  1.100,  a  copy  of 
which  deed  of  trust  was  exhibited  with  the 
bill ;  and  tbey  aver  that  they  are  Informed 
and  believe  the  note  secured  by  the  last- 
mentioned  deed  of  trusthas  been  paid,  but 
no  release  of  said  deed  of  trust  has  been 
entered  of  record.  Tbey  also  aver  that 
they  do  not  know  whether,  if  at  all,  tbe 
parties  to  said  last-mentioned  two  deeds 
uf  trust  had  notice  of  the  facts  therein  be- 
fore set  forth,  relating  to  the  title  to  said 
real  property,  nor  to  what  extent,  there- 
fore, such  parties  would  be  entitled  to  en- 
force tbelr  liens  in  preference  to  plaintUIS 


Digitized  by 


Google 


690 


SOUTHEASTERN  BEPOETEE,  Vol.  12. 


(W.Va, 


if  It  should  tnrn  out  that  tbey  are  mlB< 
taken  In  BuppoBlng  that  the  eald  Hens  have 
been  paid  off  and  diacbarged;  and  they 
aver  that  there  are  no  other  Mens  upon 
said  real  property,  or  any  of  it,  than  them 
theieln  before  set  forth ;  and  they  aver 
that  the  Bald  Mary  BannlDK  and  Elizabeth 
J.  Dolan  were  fully  cognizant  of  the  facts 
therein  set  forth  with  reference  to  the  in- 
debtedness of  the  said  John  W.  Dolan  at 
the  time  when  the  said  conveyances  to 
which  they  were  parties  were  made;  and 
they  aver  thatthe  said  Mary  BannlnK  and 
Elizabeth  J.  Dolan  conspired  with  the  said 
John  W.  Dolan  in  making  and  causing  to 
be  made  the  said  conveyances  to  delay, 
binder,  and  defraud  the  plaintiffs  and  other 
creditors  of  the  said  John  W.  Dolan ;  and 
they  pray  that  said  real  estate  may  be  de- 
creed to  be  the  property  of  the  said  John 
W.  Dolan,  so  far  as  their  claim  and  Judg- 
ment are  concerned,  and  that  the  said 
tracts  of  land,  or  so  much  thereof  as  may 
be  necessary,  maybe  subjected  to  sale,  and 
tlie  proceeds  applied  to  the  payment  of 
their  said  Judgment. 

On  the  25tb  day  of  October,  1887,  the  de- 
fendants John  W.  Dolan  and  Elizabeth  J. 
Dolan  filed  their  Joint  and  several  answers 
to  the  plaintiffs' bill,  and  admit  that  plain- 
tiffs obtained  the  Judgment  described  In  the 
bill  against  said  John  W.  Dolan.  They 
also  admit  that  John  W.  Dolan  purchased 
43  acres,  2  roods,  and  15  poles  of  land  from 
R.  6.  Howard,  but  that,  finding  himself 
unable  to  pay  for  the  same,  or  any  part 
of  it,  he  was  compelled  to  convey  said 
land  to  Mary  Banning,  so  that  she  could 
borrow  money  on  it,  and  pay  said  R.  Q. 
Howard.  Tbey  deny  that  he  kept  the 
deed  from  said  Howai-d  off  of  the  records 
to  conceal  the  fact  that  said  land  had 
been  conveyed  to  him,  in  order  that  the 
creditors  might  be  prevented  from  sub- 
jecting the  said  tract  of  land  to  the  pay- 
ment of  their  claims,  and  tbey  deny  that 
said  Mary  Banning  was  not  at  the  time 
when  the  said  conveyances  were  made  to 
her  possessed  of  any  means  or  ability  to 
purchase  or  pay  for  said  tracts  of  land. 
They  also  deny  that  the  tract  of  land  con- 
veyed to  her  by  said  Burley  and  wife  was 
really  paid  for  by  John  W.  Dolan,  and 
that  the  tract  of  land  conveyed  to  the  said 
Afary  Banning  as  aforesaid  by  the  said 
John  W.  Dolan  and  wife  was  not  paid  for 
at  all  by  the  said  Mary  Banning;  on  the 
contrary,  the  land  conveyed  to  Mary  Ban- 
ning by  Burley  and  wife  was  paid  for  by 
means  and  money  belonging  to  Susanna 
Moore,  the  mother  of  John  W.  Dolan,  and 
she  had  It  conveyed  to  Mary  Banning  to 
prevent  said  John  W.  Dolan  from  having 
any  power  to  sell  and  dispose  of  it,  said 
Susanna  then  being  married  to  a  second 
husband,  Ezeklel  Moore,  and  desiring  said 
respondent  Elizabeth  .7.  Dolan  and  her 
children  to  have  the  property  at  her 
death;  and  because  she,  the  mother  of  John 
W.  Dolan,  after  the  death  of  her  husband, 
Moore,  expected  to  make  her  home  with 
said  Elizabeth  J.  Dolan,  and  to  save  the 
property,  and  protect  it  as  well  from  her 
husband,  Moore,  as  said  respondent  John 
W.  Dolan, she,  Susanna  Moore,  had  It  con- 
veyed to  Mary  Banning.  That  respond- 
ent John  W.  Dolan  had  not  then,  and 


never  had,  one  dollar  in  the  said  land. 
Respondents  alBo  denied  that  the  convey- 
ance of  the  same  to  Mary  Banning  and 
the  procuring  of  the  conveyance  by  said 
Burley  and  wife  to  her  were  parts  of  a 
scheme  on  the  part  of  John  W.  Dolan,  in 
which  he  was  Joined  by  the  said  Mary 
Banning  and  Elizabeth  J.  Dolan,  to  delay, 
hinder,  and  defraud  the  creditors  of  the 
said  John  W.  Dolan,  Including  the  plain- 
tiffs, and  to  cover  up  and  secrete  the  prop- 
erty of  the  said  John  W.  Dolan,  and  so  to 
conceal  his  interefits  In  the  said  real  prop- 
erty as  to  prevent  the  same  from  being 
subjected  to  the  payment  of   the   debts 
aforesaid.    As  to  the  31  acres,  8  roods,  and 
32  poles  of  land,  they  say  it  was  conveyed 
to  Elizabeth  J.  Dolan  by  John  Parkinson 
for  9966.60,  but  that  the  money  to  pay  for 
the  same  was  borrowed  from  John  Allen 
and  William  Collins  b.y  Elizabeth  J.  Dolan, 
and  to  pay  other  debts  she  owed  on  the 
land  she  now  owns,  and   that  she  never 
hEUj  been  able  to  pay  anything  more  than 
the  Interest  on  said  debt  to  Collins  and 
Allen,  and  that  the  whole  of  the  purchase 
money  for  the  31  acres,  S  roods,  and  32 
poles  Is  still   unpaid,  and  that  .John  W. 
Dolan  never  had  one  cent  int.helands  now 
owned  by  respondent  Elizabeth  J.  Dolan; 
and  respondent  Elizabeth  J.  Dolan  says 
that  she  was  the  owner  of  the  land  pur- 
chased from  Joshua  Burley  and  wife,  and 
paid  tor  by  Susanna  Moore,  and  given  to 
her  and  her  children  upon  condition  that 
she  would  support  said  Susanna,  and  take 
care  of  her  during  her  life-time,  which  said 
respondent  did  in  good  faith.    She  was 
also  the  owner  of  tbeHoward  land,  which 
her  mother  had  paid  for,  and  had  also 
given  her  upon  condition  that  she  would 
support  and  take  care  of  her,  the  said 
Mary  Banning,  during  her  life.    Said  Eliz- 
abeth was  also  to  pay  off,  in  addition  to 
said  support,  some  money  her   mother, 
Mary  Banning,  had  borrowed  to  pay  out 
on  the  land.    In  short,  they  deny  f»very 
material  allegation  contained  In  the  plain- 
tiffs' bill. 

Samuel  Rlggs  and  W.  J.  Barley,  execu- 
tors of  the  will  of  William  Collins,  deceased, 
also  answered  said  bill,  in  which  tbey 
state  that  nothing  has  ever  been  paid  on 
said  9500  debt  borrowed  to  pay  on  the 
land  mentioned  in  the  deed  of  trust 
marked  as  "Exhibit  M"  with  the  bill,  but 
the  Interest  on  the  same  up  to  Angust, 
1887;  and  they  deny  any  knowledge  of 
any  scheme  to  defraud  the  plaintiffs.  Said 
Mary  Banning  and  J.  C.  Connelly  also  an- 
swered said  bill.  In  which  they  deny  the 
allegation  that  Mary  Banning  was  not  at 
the  time  when  said  conveyances  were 
made  to  her  possessed  of  any  means  or 
ability  to  purchase  or  pay  for  the  said 
tracts  of  land.  They  also  deny  that  the 
tract  of  land  conveyed  to  her  by  Burley 
and  wife  was  really  paid  for  by  Juhn  W. 
Dolan,  and  tbey  deny  that  the  tract  of 
land  conveyed  to  her  by  John  W.  Dulan 
and  wife  was  not  paid  for  by  said  Mary 
Banning;  and  they  deny  that  the  convey- 
ances of  the  same  to  her  were  parts  of  a 
scheme  on  the  part  of  said  John  W.  Dolan. 
In  which  he  was  Joined  by  said  Mary  Ban- 
ning and  Elizabeth  J.  Dolan,  to  delay, 
hinder,  and  defraud  the  creditors  of  said 


Digitized  by 


Google 


W.Va.) 


ATWOOD  0.  DOLAN. 


691 


John  W.  Dolan.  InclndlnR  the  plain  tiffs,  and 
so  to  cover  up  and  secrete  the  property  of 
the  said  John  W.  Dolau,  and  so  to  con- 
veal  the  Interent  of  said  John  W.  Dolan  lo 
said  real  property,  as  to  prevent  the  same 
from  being  subjected  to  the  payment  of 
the  debts  aforesaid ;  or  that,  in  pursuance 
of  said  scheme,  a  deed  was  afterwards 
made  on  the  14th  day  of  December,  1876, 
by  said  Mary  Baunlntr  to  J.  C.  Connelly, 
trustee,  etc.,  but,  on  the  contrary,  said 
deeds  were  made  to  enable  EUcabeth  J. 
Dolan  to  raise  money  to  pay  the  purchase 
money  for  the  property.  They  deny  that 
"  the  deed  was  canceled,"  or  that  the  said 
Mary  fiannlng  never  was  the  true  owner 
of  said  property,  or  that  she  was  not  able 
honestly  and  properly  to  make  gift  of  the 
same  to  her  danghter,  or  that.  John  W. 
Dolan  was  the  tme  owner  nf  the  land,  or 
that  the  conveyance  of  the  laild  to  a  trus- 
tee for  his  wife  was  another  portion  of 
said  scheme  to  delay,  hinder,  and  defraud 
bill  creditors,  or  that  John  W.  Dolan  used 
and  treated  the  property  as  his  own  while 
the  title  to  the  portion  of  it  was  in  Mary 
Banning,  or  that  John  W.  Dolan  recognized 
no  right  of  ownership  in  the  said  Mary 
Banning,  or  that  the  said  Mary  Banning 
and  Eliiabetb  J.  Dolan  were  fully  cogni- 
sant of  the  fact  set  forth  in  the  bill  in  ref- 
erence to  the  Indebtedness  of  said  John  W. 
Dolan;  and  they  deny  that  the  said  Mary 
Banning  and  Eliiabetb  J.  Dolan  conspired 
with  John  W.  Dolan  in  making  and  cans- 
ing  to  be  made  the  said  conreynnces  to 
delay,  hinder,  and  defraud  the  plalntins 
and  other  creditors  of  said  John  W.  Do- 
lan; that,  on  the  contrary,  said  conveyan- 
ces were  made  in  good  faith,  to  enable 
Elisabeth  J.  Dolan  to  borrow  money  to 
pay  for  her  property.  John  Allen  and 
Uichard  Allen  also  answered  said  bill,  and 
stated  that  John  Allen  loaned  the  defend- 
ant Elisabeth  J.  Dolan  f  1,100,  mentioned 
in  the  note  of  June  21. 1886,  to  pay  for  the 
real  estate  described  in  deed  of  trust.  Ex- 
hibit N.  That  said  land  was  purchased 
by  said  Elisabeth  J.  Dolan,  and  respond- 
ent John  Allen  furnished  her  the  money  to 
pay  for  it,  and  took  a  deed  of  trust  on 
the  property  to  secure  the  payment  with 
Kicbard  Allen  as  trustee.  That  the  mon- 
ey was  loaned  in  good  faith ;  and  he  de- 
nies that  the  judgment  of  plaintiffs  is  in 
any  way  a  lien  on  said  land ;  and  they 
deny  that  said  debt  has  been  paid  off  and 
canceled,  but  say  the  entire  principal  re- 
mains unpaid,  but  that  the  interest  has 
been  paid  to  June,  1887.  1  hey  deny  that 
Jobn  W.  Dolan  U  the  owner  of  said  land, 
or  tbat  the  plaintiffs'  Judgment  is  a  Hen 
on  It,  and  they  deny  any  knowledge  of 
any  scheme  to  hinder  and  delay  the  cred- 
itors of  said  John  W.  Dolan. 

On  the  16th  day  of  November,  1888.  the 
conrt  referred  the  cause  to  a  commissioner 
to  ascertain  and  report— (1)  How  much 
money  was  paid  by  Mrs.  Banning,  if  any, 
and  upon  which  tract  of  land.  (2)  How 
much  money,  if  any,  was  paid  by  Mrs. 
Moore,  and  on  what  tract  of  land.  (3) 
The  liens  upon  the  various  tracts  of  land, 
together  with  their  amounts  and  priori- 
ties; and  also  the  liens  upon  the  personal 
property.  (4)  The  value  of  the  several 
tracts  of  land  and  of  the  personal  proper- 


ty. (6)  The  annual  rental  value  of  the 
several  tracts  of  land,  and  the  annual  rent- 
al value  of  the  share  or  Interest  therein 
of  Elizabeth  J.  Dolan.  In  pursuance  of 
said  requirements  the  commissioner  re- 
ported— (1)  No  money  paid  by  Mrs.  Ban- 
ning upon  any  tract  of  land  in  said  decree 
referred  to.  (2)  One  thoosand  dollars 
was  paid  by  Mrs.  Moore  On  the66-acre 
trart  of  land  bought  of  Joshua  Burley 
and  wife,  about  the  time  of  said  purchase. 
(8)  There  was  a  Hen  of  WUliam  CoUins  by 
deed  of  trust  made  by  E.  J .  Dolan  et  al. 
to  Thomas  J.  Collins,  trustee,  dated  the 
13th  day  of  August,  1881,  and  recorded  on 
the  66-acre  tract  of  land  and  the  34-acre 
tract,  which  34-acre  tract  is  the  remnant 
of  the  Howard  purchase,  to  secure  the 
payment  of  a  note  to  WlHlam  Collins  or 
order:  said  note  calling  for  f500  principal, 
and  there  being  the  whole  amount  of  the 
principal  and  f  16  interest  due  on  said  note 
on  the  4tb  day  of  March,  1889.  Said  deed 
has  not  been  released,  but  Mrs.  Dolan 
teetlBes  without  contradiction  that  the 
debt  is  paid,  so  far  as  Collins  is  concerned; 
and  she  borrowed  the  money  from  her 
son  Charles  Dolan,  to-wlt,foOO,  to  pay  Col- 
lins; and  tbat  her  son  took  the  Collins 
note,  secured  as  above  described,  for  the 
payment  of  the  $600  to  him,  said  C.  Dolan, 
the  note  passing  through  her  hands,  as 

flven  by  Collins  to  her,  and  by  her  to  her 
on.  It  id  not  shown  whether  said  note 
was  assigned  by  said  William  Collins  by 
Indorsement  or  otherwise,  nor  whether 
said  Charles  Dolan  knew  of  any  of  the 
matters  Involved  in  this  case;  and  said 
commissioner  reports  that  said  C.  Dolan 
is  subrogated  to  the  rights  of  the  benefi- 
ciary in  said  deed  of  trust.  That,  if  there 
is  such  subrogation,  this  Hen  is  first  in 
priority  upon  the  tracts  of  land  above  de- 
scribed. Second  In  point  of  priority  on 
the  above-described  lands  he  reported  the 
lien  of  John  Allen,  by  deed  of  trust  made 
by  J.  W.  Dolan,  E.  Connelly,  trustee  for 
B.  J.  Dolan,  to  Richard  Allen,  dated  the 
21st  day  of  June,  1886,  and  duly  recorded, 
to  secure  the  payment  of  fl.lOO  principal 
and  one  year's  interest,  f66,  to  the  4th  of 
March,  1889.  The  commissioner  expresses 
some  doubts  as  to  whether  this  is  the  deed 
of  Mrs.  E.  J.  Dolan,  because  her  name  does 
not  appear  on  the  face  of  the  deed  as 
grantor,  althoagh  she  signs,  seals,  and  ac- 
knowledges, (citing  Laughlin  v.  Fream, 
14  W.  Va. 322;  Tuck.  Bl.Comm.  bk.  2,  p.  234; 
and  Adams  v.  Medsker,  26  W.  Va.  131;) 
but  whether  she  is  or  not  the  commlKMJon- 
er  finds,  under  the  principles  enunciated  in 
Penn  v.  Whitehead,  17  Qrat.  630,  that  this 
is  a  debt  entitled  to  priority  over  the 
plaintiffs'  judgment.  Third  in  point  of 
priority  on  the  lands  above  mentioned, 
and  first  in  point  of  priority  on  the  31-aere 
tract  of  land  conveyed  by  John  Parkinson 
and  wife  to  E.  J.  Dolan,  he  finds  the  judg- 
ment of  the  plaintiffs,  J.  W.  Atwood  and 
others,  in  the  bill  described  He  also  finds 
three  li^ns  by  deed  of  trust  on  the  personal 
property  on  the  J.  W.  Dolan  farm,  al- 
though be  has  no  Information  as  to  how 
much  of  said  property  Is  covered  by  any 
two  or  more  of  said  deeds  of  trust;  and 
he  reports  from  the  tenor  of  the  evidence 
before  him  that  all  of  these  trusts  on  the 
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p«n>onal  estate  were  paid  oft.  That  tbe 
value  of  the  66  acree  and  82  poles  tract  is 
f48  per  acre,  asgregatiuK  f  2,416.60.  That 
the  value  of  tbe  34-acre  tract— that  ia,  tbe 
remnant  of  the  land  conveyed  by  R.  C. 
Howard  and  wife  to  J.  W.  Dolan— is  $30 
per  acre,  that  is,  f  1,120.  That  tbe  value  of 
the  remaining  tract  of  81  acres,  8  roods, 
and  82  perches,  conveyed  by  John  Parkin- 
son and  wife  to  E.  J.  Dolan,  Is  f 30  per 
acre;  that  is,  $968.60.  As  a  whole  tbe 
tracts  would  be  worth  $36  per  acre,  or 
$4,395.10,  and  the  personal  property  is 
worth  $500.  That  tbe  annual  rental  val- 
ue ol  tbe  66-acre  tract  would  be  $84;  of 
84-acre  tract,  $84;  of  tbe  82  acres,  (near- 
ly,) $82.  That  if  Mrs.  E.  J.  Dolan  be  per- 
mitted to  hold  her  share  of  tbe  $900  worth 
of  improvements  on  the  66-acre  tract  cor^ 
responding  to  the  proportion  of  the  whole 
purchase  money  which  was  paid  into  the 
66-acre  tract  of  land  for  her  by  Mrs. 
Moore,  1000-1581,  ber  part  of  this  place 
would  rent  for  $64.87  per  annum ;  if  not, 
her  share  would  stand  In  the  proportion 
of  1,000  to  2,431,  which  would  only  entitle 
her  to  receive  for  her  share  of  the  rent  of 
this  e6-acre  tract  of  land  $34.65  per  an- 
num ;  and  he  reports  that  she  is  entitled 
to  her  proper  proportion  of  said  improve- 
ments as  before  stated. 

Tbe  plaintiffs  excepted  to  said  commis- 
sioner's report— First,  because  a  lien  of 
$500  principal  and  $15  Interest  secured  by 
deed  of  trust  was  reported  in  favor  of  C. 
Dolan  as  first  in  priority,  when  said  com- 
missioner should  have  reported  no  lien  at 
all  in  favor  of  0.  Dolan;  second',  because 
a  Hen  is  reported  second  in  priority  in  fa- 
vor of  John  Allen  for  $1,000  principal  and 
$66  interest,  when  it  appears  from  tbe  deed 
of  trust  that  E.  J.  Dolan  was  not  a  party 
to  said  deed  of  trust ;  third,  becanse  said 
commissioner  reports  that  Mrs.  E.  J. 
Dolan  is  entitled  tu  hold  a  share  in  the 
$900  worth  of  improvements  comprising 
her  share  In  the  real  estate.  The  defend- 
ants also  excepted  to  said  report — First. 
Because  It  does  not  find  that  Mrs.  Susanna 
Moore  paid  the  whole  of  the  purchase  mon- 
ey on  the  66-acre  tract  of  land  bought  of 
Joshua  Burley  and  wife.  Secoad.  Because 
It  finds  that,  third  in  point 'of  priority  in 
the  lands  described,  and  first  In  point  of 
priority  of  any  presented  or  discovered 
by  said  commissioner  on  the  31 -acre  tract 
of  land  conveyed  by  John  Parkinson 
and  wife  to  E.  J.  Dolan,  was  tbe  judg- 
ment of  tbe  plaintiffs;  that  the  defendants 
claim  that  said  Judgment  is  no  lien  upon 
any  of  the  real  estate  now  owned  by  Mrs. 
E.  J.  Dolan.  Tltird.  Because  the  commis- 
sioner reports  that  "if  Mrs.  Dolan  be  per- 
mitted to  hold  ber  share  of  tbe  $900  worth 
of  improvements  on  the  66-acre  tract  cor- 
responding to  the  proportion  of  the  whole 
purchase  money  which  was  paid  into  tbe 
56-acre  tract  of  land  for  her  by  Mrs.  Moore, 
1000-1631,  ber  part  of  this  place  would 
rent  for  $64.87."  Tbe  defendants  claim 
that  the  whole  of  the  56-acre  tract  of  land 
belongs  to  Mrs.  Moore,  as  well  as  all  tbe 
rents,  issues,  and  profits.  Fourth.  Be- 
cause the  commissioner  reported  that  If 
not,  ber  share  would  stand  in  the  propor- 
tion of  1,000  to  2.431,  which  would  only  en- 
title her  tu  receive  for  her  share  of  the  rent 


of  this  66-aer8  tract  of  land  $84.65  per  an- 
num. The  defendants  claim,  as  above, 
that  Mrs.  E.  J.  Dolan  is  entitled  to  tbe 
whole  of  it,  and  that  tbe  plaintiffs'  Judg- 
ment is  no  lien  whatever  on  any  portion 
of  the  property. 

Numerous  depositions  were  taken  in  the 
cause  by  both  plaintiffs  and  defendants, 
and  on  the  4th  day  of  May,  1889,  tbe  court 
decreed  that  tbe  first,  second,  and  third 
of  said  exceptions  filed  by  tbe  plaintiffs  to 
the  report  of  said  commissioner  be  sus- 
tained, and  that  all  of  the  exceptions  filed 
by  the  said  defendants  be  overraled,  and 
that  tbe  report,  as  modified  by  the  sus- 
taining of  the  said  exceptions  of  tbe  plain- 
tiffs, was  confirmed.    The  court  also  de- 
creed that  the  plaintiffs'  Judgment,  with    ' 
its  accrued  interest,  amounting  to  $2,180.- 
18,  and  $17.92  costs,  was  the  only  lien  up- 
on tbe  84-acre  tract;  tbe  same  being  the 
remnant    of   the   Howard    tract.     "That 
Elizabeth  J.  Dolan  was  entitled  as  her 
separate  property  to  $1,000,  paid   by  Mrs. 
Moore  in  part  payment  of  the  purchase 
money  of  the  tract  of  land  described  in 
said  report  as  the  ''66-acre  Tract, "and 
that  inasmuch  as  she  had  enjoyed   posses- 
sion of  said  land,  and  the  rents  and  profits 
thereof,  she  was  not  entitled  to  interest 
on  the  said  $1,000.  except  from  such  time 
as  the  sale  therein  directed  to  be  made 
should  be  confirmed ;  and  that  tbe  liens 
upon  said  tract  of  land  were,  first  In  order 
of  priority,  the  sum  of  $1,000  in  favor  of 
said  Elisabeth  J.  Dolan ;  second,  the  lien 
of  the  Judgment  of  plaintiffs  for  the  said 
sum  of  $2,180.18,  with  Interest  from  tbe 
date  of  said  decree,  and  $17.02  costs;  and, 
it  appearing  that  the  rents  and  proHts  of 
said  lands  would  not  pay  off  said  lien  ol 
the  plaintiffs  in  five  years,  proceeded  to 
direct  that,  unless  said  Judgment,  interest, 
aad  costs  be  paid  tbe  plaintiffs  in  SO  days 
from  tbe  date  of  said  decree,  a  commia- 
stoner  therein  appointed,  upon  tbe  terms 
therein  indicated, should  make  sale  of  said 
84-acre  tract,  also  aald  60-acre  tract,  offer- 
ing first  the  said  84-uere  tract,  and,  if  that 
did  not  produce  a  sufiicient  amoont  to 
pay  said  Judgment,  Interest,  and  coats, 
then  to  proceed  to  sell  said  66-acre  tract; 
and  also  directing  a  commiseionor  to  pub- 
lish the  notice  to  lienholdeni,  as  provided 
in  section  7  of  chapter  l89of  liie  Code;  and 
from  this  decree  the  appellants  applied  for 
and  obtained  this  appeal. 

The  first  error  assigned  by  tbe  appel- 
lants Is  that  tbe  court.  In  said  decree  of 
May  4. 1889,  decrees  said  Elisabeth  J.  Dolan 
the  payment  of  $1,000,  (which  was  invest- 
ed in  said  66-acre  tract,)  but  denies  her 
any  interest  thereon,  or  any  sbare  In  the 
rents  and  profits  of  the  lands.  Tbe  conrt, 
in  this  decree,  seems  to  excuse  ita  action 
by  stating  that  the  said  Elisabetb  J.  Do- 
lan had  had  tbe  use  and  enjoyment  of  said 
land.  It  is  true,  she  had  lived  upon  tbe 
land ;  but,  even  if  the  conrt  was  correct  In 
saying  that  she  should  be  charged  -yeXXh 
a  portion  of  said  rents,  issues,  and  proflta, 
can  the  court,  in  the  absence  of  any  evi- 
dence, assume  that  the  interest  upon  said 
$1,000  was  equal  to  and  should  exting-aish 
the  interest  on  said  sum  ?  The  rentn.  is 
sues,  and  profits  might  have  been  of  great- 
er or  less  value  than  said  interest,  or  bav* 
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amoanted  to  more  or  leas;  but  I  cannot 
think  the  court  had  a  right,  in  the  absence 
o(  any  data  or  evidence  upon  the  question, 
to  balance  one  against  the  other.  Again, 
how  does  the  court  ascertain  that  the  de- 
fendant Elisabeth  J.  Dolan  was  only  entl- 
tltH]  to  the  sum  of  $1,000  out  ot  the  pro- 
ceeds of  said  66-Bcre  tract  of  land.  It  may 
be  true  that  Mrs.  Moore  only  paid  that 
sam  (orhertowards  thepurchase  money  of 
said  tract,  and  that  the  remaining  fSiil 
was  paid  by  John  W.  Dolan,  or  out  ot 
fands  that  he  was  entitled  to;  bat,  if  that 
was  true,  how  could  the  court  properly 
determine  that  the  defendant  Elisabeth  J. 
Dolan  would  only  be  entitled  to  f  1,000, 
no  more  and  no  less?  By  paying  that 
amount  she  became  a  Joint  owner  with 
whatever  party  paid  the  96S1,  and  was 
deariy  entitled  to  the  proceeds  in  that 
proportion.  It  she  paid  the  entire  f  1,6S1, 
she  was  entitled  to  the  whole  of  the  land, 
and  the  entire  proceeds,  if  the  court  had 
any  right  to  sell  it;  and  whatever  sum 
said  land  brought  she  would  be  entitled 
to  Hbare  in  the  proceeds  in  the  proportion 
of  $1,000  to  $581;  and  the  court  had  no 
riKht  to  arbitrarily  fix  her  interest  in  said 
land  at  $1,000  when  it  would  depend  en- 
tirely upon  the  amount  realized  by  the 
sale,  and  might  greatly  exceed  that  amount 
or  might  be  less. 

The  claim  asserted  by  the  plalntltts  In 
this  case,  and  which  they  must  sustain  it 
they  succeed  In  subjecting  the  real  estate 
described  In  their  bill  to  the  payment  nf 
tbeir  Judgment,  is  that  said  real  estate 
was   the  property  of  the  defendant  John 
W.  Dolan,  and  not  the  property  of  his  wife, 
Elisabeth    J.  Dolan.     The  SB-acre  tract 
seems  to  be  the  first  tract  purchased,  and 
on  which  the  defendant  John  W.  Dolan 
and  bis  wife  and  children  toolc  up  their 
residence.     This  tract    appears  to  have 
been  paid  for  by  Mrs.  Susanna  Moore,  the 
mother  of  the  defendant  John  W.  Dolan, 
and  at  her  Instance  It  was  conveyed   to 
Mary  Banning,  the  mother  of  (Elizabeth  J. 
Dulan.    This  provision  seems  to  have  been 
made  by  Mrs.  Moore,  who  had  an  im- 
provident   husband.  In  order    that    she 
mlRfat  haveahome  with  the  Dolan  family; 
and  It  was  a  part  of  the  consideration  for 
said  pajrment   that  she  was  to  have  a 
borne  and  support  in  their  family,  should 
she  demand  it.    This  purchase  and  pay- 
ment was  made  between  1866  and   1869. 
Tbe  deed  was  made  from  Burley  and  wife 
to  Mary  Banning  on  the  26th  day  of  No- 
-vezntjer,  186l>,  and  the  receipt  of  the  pur^ 
cbsae   money,  $1,581,  was  acknowledged 
on  tbe  face  of  the  deed.    This  money  both 
J.  W.   Dolan  and  £.  J.  Dolan  state  was 
paid  by  Susanna  Moore. 

Tbe  Judgment  of  the  plaintiBs  was  ob- 
tained on  the  12th  day  of  October,  1872, 
and  was  doclceted  on  tbe  24th  day  of  Jan- 
nary.  1878.  As  to  the  43  acres,  2  roods,  and 
16  poles  of  land  which  was  conveyed  by 
R.  G.  Howard  and  wife  to  John  W.  Dolan, 
It  appears  that  said  deed  bears  date  on 
the  17tb  day  of  March,  1869,  and  said  R. 
G.  Howard  appears  to  have  acknowl- 
edfced  the  deed  in  Marshall  county,  W.  Va., 
while  bis  wife  acknowledged  the  same  in 
Blackford  county,  Ind.,and  tbe  same  does 
nut  appear  to  have  been  admitted  to  rec- 


ord until  August  38, 1880,  but  It  does  ap- 
pear that  said  John  W .  Dolan  and  wife 
made  a  deed  for  said  land  to  Mary  Ban- 
ning on  tbe  25th  day  ot  November,  1869, 
which  was  placed  on  the  record  the  next 
day.  At  that  time  there  was  no  Judgment 
lien  In  favor  of  the  plaintiffs,  and  no  suit 
brought  or  threatened,  and  the  Judgment 
was  not  obtained  until  three  years  after- 
wards; and,  although  the  title  to  said 
tract  passed  into  said  John  W.  Dolan,  no 
lien  attached,  for  the  reason  that  there 
was  no  Judgment  in  favor  ot  plaintiff^ 
against  him  at  that  time;  and  although 
the  legal  title  vested  for  a  short  time  In 
him  be  paid  none  of  the  purchase  money, 
and  was  compelled  to  convey  it  to  Mrs. 
Banning,  who  did  in  some  manner  raise 
the  money,  and  pay  for  the  same.  John 
W.  Dolan  says  In  his  deposition  he  was 
able  to  pay  no  portion  of  the  purchase 
money;  that  the  deed  was  made  to  him 
by  mistake,  and  was  intended  to  have 
been  made  to  Mary  Banning,  who  paid 
the  purchase  money;  and  the  tact  that 
said  deed  was  acknowledged  by  the  wife 
otsaid  Howard  In  tbe  state  of  Indiana 
tends  to  confirm  his  statement ;  and  It  ap- 
pears that  said  John  W.  Dolan  was  tbe 
mere  conduit  through  whom  the  title 
passed  to  Mrs.  Banning,  and  be  made  the 
conveyance  to  avoid  the  expense  and 
trouble  of  sending  again  to  Indiana  to 
get  the  title  from  Howard  and  wife.  While 
it  is  true  this  conveyance  was  made  to 
John  W.  Dolan,  as  he  says,  through  mis- 
take, yet,  if  he  bad  made  the  contract  tor 
its  purchase,  it  is  held  in  Hamilton  v. 
Steele,  22  W.  Va.  848,  that  when  a  title- 
bond  tor  land  is  executed  by  the  vendor  of 
land  to  the  husband,  and  tbe  considera- 
tion is  paid  by  the  husband,  as  the  agent 
of  bis  wife,  directly  from  the  proceeds  ot 
tbe  sale  of  his  wife's  separate  estate,  and 
timber  taken  from  the  land,  tbe  hus- 
band being  Insolvent,  such  deed  Is  not 
fraudulent,  and  tbe  land  is  not  liable  to 
the  debts  of  the  husband.  On  the  16tb 
day  of  September,  1875,  Mary  Banning 
conveyed  said  Howard  tract,  less  S  acres 
and  14  poles,  which  had  been  conveyed  to 
John  Parkinson  by  deed  dated  June  1, 
1869,  and  said  56-acre  tract  to  J.  C.  Con-, 
nelly,  trustee  for  the  said  Elisabeth  J. 
Dolan.  On  the  18th  day  ot  August,  1881, 
J.  C.  Connelly,  as  such  trustee,  Elisabeth 
J.  Dolan,  and  John  W.  Dolan  gave  a  deed 
of  trust  on  said  two  tracts  of  land  to  se- 
cure to  William  Collins  a  note  for  $600, 
bearing  even  date  therewith,  on  the  face 
of  which  note  said  E.J.  Dolan  charged 
her  separate  estate  with  the  payment 
thereof,  and  on  the  21st  day  of  June,  1886, 
James  Connelly,  trustee  for  Elisabeth  J. 
Dolan,  and  John  W.  Dolan  united  in  a 
deed  of  trust  to  Richard  Allen,  trustee,  on 
said  eO-acre  tract  and  said  34-aRre  tract 
to  secure  the  payment  ot  a  note  for  $1,100, 
bearing  even  date  tfaerewith,  signed  by 
James  Connelly.trustee.Elisabeth  J.  Dolan, 
and  J.  W.  Dolan,  and  charging  her  sepa- 
rate estate  on  the  face  of  said  note,  which 
note  was  payable  to  John  Allen,  and  said 
deed  was  signed  and  sealed  by  said  Elisa- 
beth J.  Dolan;  and  it  is  in  regard  to  this 
deed  that  the  commissioner  expressed 
some   doubt  as  to  whether  It  was  the 
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property  of  Elisabeth  J.  Dolan,  because 
her  name  does  nut  appear  in  tbe  body  of 
the  deed ;  but  I  do  not  regard  this  mate- 
rial, under  tbe  circumstancea,  aa  the  legal 
title  was  in  tbe  trustee,  James  C.Connelly, 
wbo,  as  trustee,  appears  to  be  one  of  tbe 
Krantors,  and  Mrs.  E.  J.  Dolan  approves 
and  ratifies  and  assents  to  bis  act  by  sign- 
log  and  acknowledging  the  deed.  This 
money  was  borrowed  to  pay  for  the  81- 
acre  tract,  and  the  evidence  is  that  it 
never  has  been  repaid. 

Tbe  real  estate  which  is  sought  to  be 
subjected  in  this  suit,  so  far  as  it  has 
been  paid  for,  appears  to  have  been  paid' 
lor  by  Mrs.  Banning  and  Mrs.  Moore.  The 
only  property  owned  or  claimed  by  John 
W.  Dolan  when  the  family  came  to  West 
Virginia  was  a  mare  worth  f  25,  and  two 
cows.  What  little  credit  salU  J.  W.  Do- 
lan afterwards  acquired  was  derived  prin- 
cipally from  the  fact  that  he  was  consld- 
eied  houHst,  and  would  pay  back  what  he 
borrowed ;  and  also  from  the  fact  that  he 
was  managing  tbe  farm.  This  was  stated 
by  the  witness  Pipes.  The  allegation  of 
the  plaintiffs'  bill  la  that  this  real  estate 
was  paid  for  by  the  defendant  John  W. 
I>olan,-and  that  the  property  was  con- 
Teyed  to  Mrs.  Banning  to  avoid  tbe  pay- 
ment of  tbe  plaintiffs'  claim,  and  that  tbe 
purchase  money  was  really  paid  by  John 
W.  Dolan  or  his  wife.  Now,  In  regard  to 
the  66-acre  tract  paid  lor  by  Mrs.  Moore, 
the  burden  of  proof  does  not  rest  upon 
Mi-8.  Moore  or  on  Mrs.  Dolan  to  show  how 
and  in  what  mnaner  it  was  paid,  as  Is  the 
case  where  property  is  conveyed  directly 
to  a  married  woman,  but  tbe  burden  of 
proof  is  on  tbe  plaintiffs  to  show  that  Mrs. 
Moore  did  not  pay  said  purchase  money, 
and  the  same  rule  applies  as  to  the  pay- 
ment by  Mrs.  Banning  for  tbe  Howard 
tract.  In  order  that  the  plaintiffs  should 
succeed  in  enforcing  their  Judgment  lien 
against  any  of  tbls  real  estate  it  was  in- 
cumbent upon  them  to  show  that  the 
property  was  purchased  by  John  W. 
Dolan,  or  with  his  money.  The  evidence 
shows  that  he  was  acting  as  the  agent 
for  his  wife  in  the  management  of  her 
farm,  and  that  he  bad  no  property;  and 
in  his  deposition  be  states  that  be  had 
been  afflicted  for  the  last  SO  years,  some- 
times very  seriously,  and  that  at  times  for 
6  weeks  he  could  not  dress  himself,  and 
that  he  had  not  gone  oat  to  do  a  day's 
work  for  20  years;  and  the  witnesses  J. 
L.  Dolan,  William  Fletcher,  J.  A. Connelly, 
William  Darr,  Robert  Winters,  and  J.  B. 
Hicks  concur  in  stating  that  he  had  no 
per<ional  property.  It  appears,  however, 
that  said  John  W.  Dolan  and  E.  J.  Dolan 
had  seven  sons ;  that  she  had  the  use  and 
occupation  of  these  two  tracts  of  land, 
aggregating  100  acres,  which  she  man- 
aged anil  cultivated  while  the  title  was 
held  by  Mrs.  Banning  as  a  trustee  tor  her; 
and  the  question  is  whether  it,  by  industry 
and  prudent  management,  assisted  by 
tbe  labor  of  her  sons  and  tbe  agency  of 
her  invalid  husband,  she  did  manage  to 
derive  profits  therefrom  which  were  ap- 
plied in  payment  In  whole  or  in  part  for 
either  of  these  tracts  of  land,  would  said 
lands,  or  any  portion  thereof,  have  been 
thereby  rendered  liable  for  the  payment 


of  the  debts  or  Judgments  against  said 
John  W.  Dolan?    In  the  case  of  Pen n  v. 
Whitehead,    17    Orat.    604,   it    wan    held 
that  "a  married  woman  having  a  sepa- 
rate estate   may  engage  in    trade  with 
theconsent  of  her  husband,  and  may,  to 
tbe  extent  of  her  power  over  it,  subject 
her  estate  to  the  payment  of  the  debts, 
and  she  will  be  entitled  to  tbe  profits  of 
tbe  trade  as  against  her  husband  and  his 
creditors,  to  the  extent  at  least  to  which 
such  profits  may  not  be  due  to  the  labor, 
skill,  capital,  or  credit  fumisbed  by  her 
husband. "    Under  section  8  of  chapter  6& 
of  the  Code  "any  married  woman  may 
take  by  iuberltance,  or  by  gift,  grant,  or 
devise  or  bequest,  from  any  person  other 
than  her  husband,  and  bold  to  her  sole 
and  separate  use,  and    convey   and   de- 
vise, real  and  personal  property  and  any 
intei-est  or  estate  therein,  and  the  rents. 
Issues,  and  profits  thereof,   in  the  same 
manner  and  with  like  effect  as  if  she  were 
unmarried,  and  the  same  shall  not  be  sab- 
Ject  to  tbe  disposal  of  her  husband,  nor  be 
liable  for  his    debts."    We  also  find,   in 
Bnmp  on  Fraudulent  Conveyances.  252, 
In  speaking  of  the  wife's  earnings,  tbe  au- 
thor says:  "If  he  [speaking  of  the  hns- 
band]  allows  her  to  labor  upon  real  es- 
tate owned  by  her,  this  will  not  render  tbe 
products  liable  to  levy  under  an  execution 
asaiuBt  him. "    See  Johnson  v.  Vail,  14  N. 
J.  Eq.  428.    Also  in  the  case  of  Miller  v. 
Peek,  IS  W.  Va.  75,  it  was  held    by    this 
court  that  "a  married  woman,  having  per- 
sonal property,  which  she  is  allowed  to 
hold  by  statute  as  her  separate  property. 
may   barter  and    trade  with    reference 
thereto  through  her  husband  as  heragent, 
and  will  be  entitled  to  the  Increase  there- 
of though  living  with  her  husband ; "  and, 
"although  the  husband  may  have  given 
his  own  labor  In  such  barter  and  trade, 
and  used  the  labor  of  bis  horse  therein,  in 
the  absence  of  tbe  fraud  of  the  wife  this 
does  not  change  the  character    of    tbe 
property, <and  the  property  is  not  liable 
for  the  debts  of  the  husband. "    If  any- 
thing was  paid  on  either  of  these  tractx  of 
land  by  John  W.  Dolan  or  by  Elisabeth  J. 
Dolan  it  Is  evident  that  it  was  paid  from 
profits  derived  from  the  cultivation  of  tbe 
same,  or  from  stock  raised  thereon  and 
sold  by  said  J.  W.  Dolan  as  the  agent   of 
his  wife.    Wells,  on  the  Separate  Property 
of    Married   Women,  p.  169,  S  US,  says : 
"But  suppose  the  products  of  land  result 
from  the  labor  of  tbe  husband  on  it,  to 
whom  do  they  belong?    It  Is  the  settled 
doctrine  in  most  of  the  states  that  they 
belong  to  tbe  wife,  who  '  ought  not    be 
held  to  have  lost  all  her  rights  in  the  prod- 
ucts of  the  farm  merely  because  she  has 
employed  her  husband  to  work  upon  it. 
and  because  his  services  have  contributed 
to  tbe  accumulations.'    No  Interest  in  her 
separate  estate  can  be  acquired  either  by 
the  husband  or  his  creditors  through  bis 
services  as  managing  agent,  nor  is  her 
title  impaired  by  applying  an  Indefinite 
portion  of  the  Income  to  his  support,  for, 
while  the  law  does  not  require  her  to  sup- 
port him,  neither  does  it  prohibit  this   as 
a  wrong  or  a  fraud. "    See  Feller  v.  Alden. 
28  Wis.  805;  Buckley  ▼.  Wells.  S3  X.  Y.  520. 
In  this  case  the  wife's  skill  and  labor  were 
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contiibnted  towards  the  cnltlvation  and 
management  of  the  farm ;  and  In  Bailey  v. 
Gardner,  ( W.  Va. )  5  S.  E.  Rep.  686,  thiB  court 
held  that  the  earnings  of  the  wife  were  his, 
and  subject  to  the  payment  of  his  debts. 
This  is  the  law  of  this  state  where  the 
wife's  labor  and  skill  is  not  applied  to  her 
separate  estate,  but  such  is  not,  and 
ought  not  to  be,  the  law  where  sach 
labor  and  skill  is  applied  to  her  separate 
estate.  The  evidence  in  this  case  disclusee 
that  the  husband  was  afflicted  with  dis- 
ease, and  did  little  or  nothlug  towards 
the  support  of  his  family  or  cultivation 
of  his  farjn ;  but  he  had  seven  sons,  who 
did  contribute  without  objection  of  the 
father,  and  he  asserts  no  claim  to  the 
avails  of  their  labor,  and  must  be  consld- 
ered  to  have  released  to  his  said  sons  all 
claim  to  their  services;  and  the  creditor 
cannot  subject  the  proceeds  of  their  labor, 
if  they  see  proper  to  bestow  it  upon  the 
separate  property  of  their  mother,  to  the 
payment  of  their  debts.  In  the  case  of 
Penn  v.  Whitehead,  17  Qrat.  504,  the  court 
held  that  "an  infant  may  be  a  partner,  and 
his  father,  though  indebted  and  insolvent, 
may  release  to  his  son  all  claim  to  his 
services,  and  the  consent  of  the  father  to 
the  son's  becoming  a  partner  is  a  release 
of  his  services."  How  much  more  they 
earned  than  it  took  to  support  them  and 
provide  for  their  wants  and  necessities 
does  not  appear,  and,  if  it  did,  I  do  not 
consider  said  surplus  liable  for  their 
father's  debts  under  the  circumstances  of 
this  case. 

As  to  the  8l-acre  tract,  the  money  was 
borrowed  by  creating  liens  on  the  other 
tracts  to  pay  for  It,  and  no  part  of  It  has 
been  paid,  and  I  do  not  think  it  liable  for 
the  payment  of  the  plalntirfs'  Judgment. 
All  of  this  land,  then,  that  has  been  paid 
for  was  either  paid  for  by  Mrs.  Moore, 
Mrs.  Banning,  or  profits  arising  from  the 
cultivation  of  this  land  held  by  trustees 
for  the  benefit  of  Elisabeth  J.  Dolan ;  and, 
looking  at  the  entire  circumstances  of  the 
casein  the  lightoi  the  rulings  of  thlscourt 
and  the  law  bearing  upon  the  questions 
involved,  my  conclusion  Is  that  the  decree 
complained  of  must  be  reversed,  and  this 
court  proceeding  to  render  such  decree  as 
the  court  below  should  have  rendered,  it 
is  ordered,  adjudged,  and  decreed  that 
the  plaintiffs'  bill  be  dismissod,  with 
costs,  and  the  appellees  must  pay  the 
costs  of  this  appeal. 

Lucas,  P.,  and  Bban.vok,  J.,  concurred. 
Holt,  J.,  absent. 


Snodgbabs  t.  Copenhatbr  fit  al. 
{Suvane  Court  of  Anpeals  of  West  Virginia. 

APPBAI/ — OBJICTION8  WaITBD. 

This  was  ao  action  of  ejectment  with  ver- 
dict in  favor  of  the  plaintiff  below.  The  defend- 
SDts  below  moved  the  court  to  set  aside  the  ver- 
dict and  grant  them  a  new  trial,  but  no  excep- 
tion was  taken  or  objection  made  to  such  rullnf 
so  far  as  the  record  shows.  Held,  such  error,  0 
any.  Is  taken  to  have  been  waived,  following  the 
rale  laid  down  in  State  v.  Rollins,  81  W.  Va.  868, 
t  B.  K.  Rep.  928,  and  in  other  cases. 
{Syllabus  by  the  C<ywrt.) 


Error  and  auperaedeaa  to  circuit  court, 
Wetsel  county. 

Robert  McEldowney,  for  plaintiffs  in  er- 
ror. W.  8.  Wiley,  E.  B.  Snodgraas,  and 
W.  O.  Snodgraaa,  for  defendant  in  error. 

Holt,  J.  This  was  an  action  of  eject- 
ment tried  in  the  circuit  court  of  Wetael 
county  with  verdict  and  judKment  for  the 
plaintiff.  During  the  progress  of  the  trial 
various  exceptions  were  taken  to  rulings 
of  the  court,  and  noted  on  the  record,  and 
a  motion  was  made  by  defendants  Copon- 
haver  and  Barkus  to  the  court  below  to 
set  aside  the  verdict  of  the  Jury  and  grant 
them  a  new  trial,  which  motion  the  court 
overruled ;  bat  the  record  does  not  show 
that  any  objection  was  made  or  exception 
taken  to  such  ruling,  therefore  this  court 
cannot  look  into  the  assignment  of  errors 
contained  in  the  bill  of  exceptions.  State 
V.  itoUins,  81  W.  Va.  S63,  6  S.  E.  Rep.  028; 
Brown  v.  Brown,  29  W.  Va.  777,  2  S.  B. 
Rep.  808;  Congrove  v.  Burdett,  28  W.  Va. 
220;  Danks  v.  Rodeheaver,  26  W.  Va.  274; 
btate  V.  Thompson,  Id.  149;  State  ▼. 
Phares,  34W.  Va.  657;  Riddle  v.  Core,  81 
W.  Va.  580;  Shrewsbury  v.  Miller,  10  W. 
V  a .  1 15.  The  judgment  of  the  circuit  court 
is  therefore  affirmed. 

Lucas,  P.,  and  Enolibh  and  Bbanmon, 
JJ.,  concur. 


State  t.  Ice. 
{Swjpreme  Court  ^  AppeeUs  ttf  West  Vtrntnia. 

FRsstrxFTioiis  ON  APFXAi>-JtmT— Cbixinal  Law 
— FxtLCBB  or  DariNSANT  to  TasTirr— Rbtibw 
or  ErioENOB. 

1.  Where  it  appears  by  the  record  in  a  felony 
case  tbat  ttie  Jury  were  elected,  impaneled,  tried, 
and  sworn  as  required  by  law,  it  will  be  pre- 
sumed in  this  court  that  the  proper  oath  was  ad- 
ministered to  them,  and  especially  is  this  the 
case  where  the  prisoner  and  his  counsel  were 
present  in  court,  and  made  no  objection  at  the 
time  the  oaih  was  administered. 

2.  During  the  progress  of  a  trial  for  felony, 
it  is  the  duty  of  the  sheriff  and  his  deputies  to 
keep  the  jury  together,  etc.,  as  required  by  law, 
but  it  is  not  necessary  that  they  should  be  sworn 
so  to  do  at  each  recess  or  adjournment  of  court. 

8.  When  on  a  trial  for  murder  a  witness  for 
the  state  had  been  examined  by  the  state,  and 
said  witness  had  testified  that  on  a  certain  occa- 
sion, a  few  days  after  the  inquest  tiad  been  held, 
the  prisoner  was  cutting  timber  near  the  resi- 
dence of  witness,  and  that  prisoner  did  but  little 
work,  and  stopped  and  talked  a  great  deal,  and 
after  the  witness  was  turned  over  to  prisoner's 
counsel  for  cross-examination  the  prisoner  by  his 
counsel  asked  said  witness  if  it  had  not  been  com- 
municated to  the  prisoner  that  he  was  still  sus- 
pioioned  as  tiavlng  killed  the  deceased,  where- 
upon the  assistlnsr  prosecuting  attorney  suggested 
to  attorneys  for  the  prisoner,  in  the  hearing  of 
the  jury,  that  the  attorneys  could  prove  this  fact, 
—that  Is,  whether  this  matter  had  )>een  communi- 
cated to  the  prisoner  by  their  own  parties  when 
they  are  put  on  the  stand, — ^to  which  remark  the 
prisoner  objected.  This  suggestion,  made  by  said 
assistant  prosecuting  attorney,  could  not  be  con- 
sidered as  a  reference  made  to  or  comment  upon 
the  prisoner's  failure  to  testify  in  his  own  oe- 
half,  or  as  falling  within  the  inUbiting  clause  of 
section  19,  o.  152,  Code. 

4.  Where  the  evidence  given  is  oertifled  In 
the  bill  of  exceptions,  and  not  the  facts  proved, 
and  it  does  not  appear  from  said  bill  of  excep- 
tions that  the  evidence  certified  was  all  of  the 
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eTidence  before  the  jury  upon  trhicb  they  found 
their  verdict,  it  does  not  affirmatively  appear 
tbBt  the  verdict  is  contrary  to  the  evidence,  or 
that  it  was  error  in  the  court  below  to  refuse  » 
new  trial  on  the  ground  that  the  verdict  was 
■gainst  evidence. 
{ayUatms  by  the  Court.) 

Error  to  circuit  court,  Lewis  connty. 

A.  Edmiston  and  IV.  W.  Braanon,  for 
plainttH  in  error.  Atty.  Oea.  Caldwell,  for 
tbe  State. 

Enolibh.  J.  At  tbe  October  term,  1889, 
of  the  circuit  court  of  Lewie  county,  an  in- 
dictment was  found  against  one  Uenichel 
Ice,  chargindT  blm  with  tbe  murder  ot  one 
Jacob  H.  Alkire.  After  several  continu- 
ances ot  the  case  tbe  prisoner  appeared  in 
court,  and  pleaded  "Miot  guilty,"  and  is- 
sue was  thereon  Joined,  and  thereupon 
came  a  ]ury,  who  the  record  states  were 
"elected,  tried,  impaneled,  and  sworn  ac- 
cording to  law  to  try  tbe  Issue  Joined;" 
and  on  tbe  25th  day  ot  June,  1890,  the  Jury 
returned  a  verdict  of  guilty  of  murder  In 
the  second  degree;  and  on  tbe  28tb  day  of 
Jane,  1890,  the  prisoner,  by  his  counsel, 
moved  the  court  to  set  aside  tbe  verdict 
of  said  Jury,  and  grant  him  a  new  trial ; 
wblcb  motion  tbe  court  overruled,  and 
Judgment  was  rendered  that  the  said 
Herscbel  Ice  be  Imprisoned  In  the  peniten- 
tiary of  this  state  for  the  term  of  six  years. 
On  tbe  trial  of  the  case  tbe  prisoner  ex- 
cepted to  icertain  rulings  and  opinions  of 
tbe  court,  and  tendered  several  bills  of  ex- 
ceptions marked,  respectively,  as  Nos-'l," 
"2,"  "8,"  and  "4,"  which  were  made  a 
part  of  tbe  record;  and  thereupon  the 
prisoner  applied  for  and  obtained  a  writ 
of  error  to  this  court. 

The  first  error  assigned  by  counsel  for 
the  plaintiff  In  error,  to- wit,  that  "therec- 
ord  does  not  show  tbe  finding  uf  any  In- 
dictment against  tbe  prisoner,  that  part 
of  the  record  relating  to  such  finding  be- 
ing the  mere  certificate  ot  tbe  clerk, "  need 
not  be  considered,  by  reason  of  tbe  fact 
that,  upon  a  diminution  of  tbe  record  be- 
ing suggested,  tbe  omitted  portion  of 
said  record  sent  up  in  response  to  tbe  writ 
of  certiorari  discloses  tbe  fact  that  there 
was  a  proper  record  of  the  finding  of  said 
indictment. 

Tbe  second  error  relied  on  by  counsel 
for  the  prisoner  is  that  "It  was  error  to 
swear  the  Jury  to  try  the  issue  Joined,  as 
was  done  In  this  case,  such  oath  not  be- 
ing proper  in  a  case  tor  a  felony. "  Now, 
it  is  true  that  this  oath  was  not  in  accord- 
ance with  the  time-honored  formula  pre- 
scribed in  RoblnKon's  Forms,  p.  65:  "You 
shall  well  and  truly  try  and  true  deliver- 
ance make  between  tbe  state  and  A.  B., 
the  prisoner  at  the  bar,  whom  you  sbnll 
have  In  cbargfe,  and  a  true  verdict  give  ac- 
cording to  tbe  evidence, '  so  help  me  God ;' " 
but  tbe  record  does  show  tbat  tbe  Jury 
was  elected,  tried.  Impaneled,  and  sworn 
according  to  law ;  and  we  find  tbe  weight 
ot  modem  authority  to  hold  tbat,  where 
the  record  shows  in  a  felony  case  tbat  the 
Jury  were  sworn  as  required  by  law,  we 
must  presume  that  the  proper  oath  was 
administered  to  them;  especially  Is  this 
the  case  where  the  prisoner  and  bis  coun- 
sel were  present  in  court,  and  no  objection 


was  made  at  tbe  time  tbe  oath  was  ad- 
ministered. In  tbe  case  of  Kussell  v.  State, 
10  Tex.  288,  we  find  it  is  held  tbat,  "  where 
the  entry  of  Judgment  in  a  criminal  ceise, 
after  stating  tbe  appearance  of  tbe  par- 
ties and  the  coming  uf  tbe  Jury,  contlnaed, 
"who,  being  duly  elected.  Impaneled,  and 
sworn,  the  cause  to  try  according  to  law, 
and  after  hearing  the  evidence,  "etc.,"  that 
the  entry  could  not  be  regarded  as  a:  state- 
ment of  the  form  or  substance  Of  the  oath 
which  was  really  administered  to  the 
Jury,  and  tbejudgment  was  aflBrmed;"  and 
in  tbe  case  ot  Wrocklege  v.  State,  1  Iowa, 
168,  it  was  held  that,  "  where  tbe  record 
shows  that  tbe  Jury  were  sworn  tbe  truth 
to  speak  upon  tbe  issue  Joined,  it  is  a  suf- 
ficient compliance  with  the  statute,  and 
at  least  tbat  tbe  court  mnst  so  consider  it 
where  the  record  does  not  show  tbat  ob< 
Jection  was  taken  to  the  oath  In  the  court 
below;"  and  in  tbe  case  of  State  ▼.  Os- 
trander,  18  Iowa,  436,  tbe  court  held  tbat 
"the  record  of  the  trial  of  an  indictment 
recited  that  where  the  jury  were  duly  im- 
paneled and  sworn  well  and  truly  to  tiy 
the  cause,  (naming  it,)  and  a  true  verdict 
give  thereon,  according  to  the  evidence 
and  the  best  of  their  ability,"  in  the  ab- 
sence ot  a  record  showing  the  contrary,  it 
will  be  presumed  tbat  the  oath  was  In 
due  form ;  "  that,  assuming  tbat  tbe  rec- 
ord set  out  tbe  oath  literally  as  it  was 
administered  to  the  Jury,  It  was  suffi- 
cient;" and  In  the  case  ot  Lawrence  v. 
Com.,  80  Orat.  849,  Judge  Moncork.  after 
quoting  tbe  old  form  of  tbe  oath  adminis- 
tered to  the  Jury  in  such  cases  from  8  Bob. 
Pr.  (Old,)  174,  says:  "There  can  be  no 
doubt  as  to  tbe  correctness  of  this  form, 
which  is  generally,  if  not  always,  pursued 
in  cases  ot  felony,  and  was  no  doubt  pur- 
sued in  'this  case,  but  is  not  prescribed 
by  any  law,  common  or  statute,  and  one 
of  tbe  same  import  would  be  sufficient. 
It  is  not  necessary  that  the  form  should 
be  copied  In  the  record,  but  sufficient  that 
the  Jury  should  therein  appear  to  have 
been  duly  sworn."  In  that  case  it  ap- 
pears from  the  record  that  the  Jury  "  were 
sworn  tbe  truth  of  and  upon  the  premises 
to  speak, "  and  yet  tbe  court  held  that  it 
was  not  necessary  that  the  form  of  tbe 
oath  administered  to  the  Jury  should  be 
entered  on  the  record,  but  it  was  suffi- 
cient it  it  appeared  tbat  they  were  duly 
sworn.  In  tbe  case  under  consideration, 
it  appears  that  tbe  Jury  were  elected,  tried, 
impaneled,  and  sworn  according  to  law 
to  try  tbe  issue  Joined ;  and  if  the  record 
In  Lawrence's  Case,  supra,  is  to  be  r^ard- 
ed  as  sufficient,  much  more  so  mnst  It  be 
considered  sufficient  in  this  case. 

The  third,  fourth,  fifth,  sixth,  and  sev- 
enth assignments  of  error  relate  to  tbe 
oath  administered  to  tbe  sheriff  and  his 
deputies  by  tbe  clerk  at  dltferent  times 
during  tbe  trial,  and  It  Is  claimed  tbat  tbe 
oath  so  administered  at  the  different 
times  referred  to  is  not  sufficient.  The 
questions  raised  by  these  assignments 
have  already  been  passed  upon  by  this 
court  in  tbe  case  nf  State  v.  Polndexter, 
23  W.  Va.  805,  in  which  it  was  held  that, 
"while  It  Is  customary  for  tbe  circuit 
court,  engaged  in  the  trial  ot  a  felony 
case,  before   its    adjournment  until    the 
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next  day  to  administer  to  the  eberilf  or 
some  of  bis  deputlw  the  nuiial  oatfa  that 
be  or  tbey  *  will  keep  the  jury  together,  and 
neither  speak  to  them  nor  permit  any 
other  person  to  do  so  until  they  return 
Into  court,'  yet  there  is  no  law  requiring 
the  court  to  do  ho,  and,  it  the  same  be 
done,  no  additional  duty  or  reaponsibility 
to  thereby  imposed  upon  the  Hheriff  or 
other  officer."  And  also  in  the  case  of 
State  V.  Shores,  81  W.  Va.  481,  7  S.  £.  Rep. 
418,  Johnson,  P.,  in  delivering  the  opinion 
of  the  court,  said:  "It  is  assigned  as 
error  that  the  sheriff  or  deputy  was  not 
sworn  each  day  they  had  the  jury  in 
charge.  It  is  not  necessary  that  during 
the  progress  of  the  trial  of  a  felony  case 
the  sheriff  or  deputy  should  be  sworn  each 
day  to  keep  tbe  jury  together,  etc.,  that 
being  their  duty  under  the  law; "citing 
State  V.  Poiudexter,  28  W.  Ya.  806. 

The  eighth  assignment  of  error  relied  on 
by  the  counsel  for  plaintiff  in  error  is  that 
'It  was  error  to  proceed  further  with  the 
trial  of  tbe  prisoner  before  the  jury  then 
impaneled,  after  the  remarks  made  by  G. 
M.  Cbidester,  who  was  assisting  in  tbe 
prosecution,  and  W.  B.McGary,  tbe  prose- 
eating  attorney,  which  remarks  are  set 
out  fully  in  bill  of  exceptions  No.  1.  Refer- 
ilBg  to  said  bill  of  exceptions,  we  find  it 
certified  "that,  during  the  progress  of  the 
trial  of  tbe  case,  and  while  Perry  Robin- 
son, a  witness  for  the  state,  was  on  the 
witness  stand,  and  was  testifying  to  the 
effect  that  a  few  days  after  theinqnest. 
the  3lBt  day  of  July,  1889,  bad  been  held, 
that  the  prisoner  and  Perry  B.  Smith  were 
catting  timber  near  witness'  residence, 
and  that  they  did  but  little  work,  and 
stopped  and  talked  a  great  deal;  and, 
after  said  witness  had  been  examined  by 
tbe  state,  tbe  prisoner,  by  his  counsel, 
asked  said  witness  if  it  had  not  been  com- 
municated to  the  prisoner  and  said  Smith 
that  they  were  still  suspicioned  as  having 
killed  the  deceased;  whereupon  Mr.  U.  M. 
Cbidester,  an  attorney  at  law  who  was 
assisting  tbe  prosecuting  attorney  in  the 
prosecution  of  this  case,  suggested  to  at- 
torneys for  the  prisoner,  in  hearing  of  the 
Jury,  that  tbe  attorneys  for  the  prisoner 
could  prove  this  tact,— that  is,  whether 
this  matter  had  been  communicated  to  tbe 
priaoner  and  Smith,  by  their  own  parties, 
when  they  are  put  on  the  stand ;  to  which 
remark  the  prisoner  objected ;  and  there- 
upon the  court,  looking  to  the  jury, 
promptly  announced  that  it  disapproved 
of  tbe  remark;  whereupon  Mr.  Cbidester 
replied  that  he  referred  to  the  witnesses 
of  tbe  defense,  and  not  to  the  parties  them- 
selves; and  thereupon  W.  B.  McOary, 
prosecuting  attorney,  remarked  to  Mr. 
Cbidester  to  stop  talking  about  the  mat- 
ter; and  thereupon  the  prisoner,  by  his  at- 
torneys, excepted  to  all  these  remarks  and 
conyersatlons.  It  Is  Insisted  by  counsel 
(or  plalntm  in  error  that  it  was  error  in 
tbe  court  to  proceed  with  tbe  case  before 
tbe  Jury  then  Impaneled,  after  the  remarks 
uf  counsel  for  the  stute  mentioned  In  said 
assignment  of  error  No.  8.  In  determin- 
ing thin  question  we  will  examine  first  tbe 
statute  which  counsel  for  the  plaintiff  in 
error  claimed  was  violated  by  the  remarks 
made  by  the  assistant  yrosecutlug  attor- 


ney and  the  prosecuting  attorney  himself. 
Section  19,  c.  152,  provides  that,  "in  any 
trial  or  examination  In  or  b^ore  any 
court  or  officer,  fur  a  felony  or  misdemean- 
or, the  accused  shall,  at  his  or  her  own 
requeat,  (but  not  otherwise,)  be  a  compe- 
tent witness  in  such  trial  and  examina- 
tion. •  •  •  But  a  failure  to  make  such 
request  shall  not  create  any  presumption 
against  him  or  her,  nor  shall  any  reference 
be  made  to  nor  comment  upon  such  failure 
by  any  one  duriug  the  progress  of  the 
trial.  In  tbe  bearing  of  tbe  Jury."  Now, 
so  far  as  appears  from  the  statement  of 
facts  and  circumstances  contained  in  said 
bill  of  exceptions  No.  1,  Perry  Robinson 
was  a  witness  introduced  by  tbe  state, 
and  the  state  had  not  at  that  time  rested 
its  case;  but,  after  completing  the  exami- 
nation of  the  witness  Robinson  in  cbief,  a 
question  was  propounded  to  him  by  coun- 
sel for  tbe  prisoner  by  way  of  cross-exam- 
ination, as  to  whether  Perry  D.  Smith 
and  prisoner  had  not  been  advised  that 
they  were  still  suspidoned  as  having  killed 
the  deceased ;  then  Mr.  Cbidester,  the  as- 
sistant prosecutor,  suggested  to  attorney 
for  prisoner,  in  hearing  of  the  jury,  that 
the  attorneys  for  tbe  prisoner  could  prove 
this  fact,— that  is,  whether  this  matter 
bad  been  communicated  to  the  prisoner 
and  Smith,  by  their  own  parties,  when 
they  are  put  on  the  stand.  It  will  be 
perceived  that  the  time  bad  not  yet  ar- 
rived when,  according  to  the  practice,  tbe 
prisoner,  if  be  had  been  ever  so  much  dis- 
posed, could  have  introduced  himself  as  a 
witness,  and  as  a  matter  of  course  at  that 
time  he  bad  neither  made  the  request  nor 
declined  to  make  the  request  to  be  allowed 
to  testify  as  a  witness  in  the  case,  and  as 
a  matter  of  course  no  remark  then  made 
would  be  obnoxious  to  thelatter  portion  of 
said  section,  which  reads :  "  But  afallureto 
make  such  request  shall  not  create  any 
presumption  against  him  or  her,  nor  shall 
any  reference  be  made  to  nor  comment  up- 
on such  failure,  by  any  one,  during  the 
progress  of  the  trial,  in  the  hearing  of  the 
jury. "  The  time  not  having  arrived  in  tbe 
progress  of  the  trial  when  he  would  have 
been  allowed  to  make  such  mqnest  to  tes- 
tify, he  surely  bad  not  failed  to  make  the 
request,  and  until  he  failed  to  make  such 
request,  as  a  matter  of  course,  there  could 
be  no  reference  made  to,  nor  coitameut  up- 
on, such  failure.  The  language  of  the 
statute  clearly  contemplates  an  oppor- 
tunity baring  been  afforded  the  prisoner 
to  become  a  witness,  and  his  failure  to 
avail  himself  of  it,  and  then  forbids  refer- 
ence being  made  or  comment  upon  such 
failure  by  any  one  during  tbe  progress  of 
the  trial  in  tbe  hearing  of  the  Jury;  and, 
no  reference  having  been  made  to  or  com- 
ment upon  such  failure  in  this  case,  I  do 
not  think  that  either  the  letter  or  spirit 
of  the  statute  has  been  violated  by  allow- 
ing the  trial  to  proceed  after  the  remarks 
referred  to  In  said  bill  of  exceptions. 

Tbe  ninth  error  assigned  by  counsel  foi 
the  plaintiff  In  error  is  that  the  court 
erred  in  instructing  the  jury  "that  proof 
beyond  a  reasonable  doubt  Is  not  beyond 
all  possible  or  Imaginary  doubt,  but  proof 
to  a  moral  certainty,  rather  than  anabso- 
late  certainty."  This  instruction  we  think 
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propounds  thelaw  correctly,  and  the  coart 
acted  properly  In  overruling;  the  objection 
thereto,  as  there  mlKht  surely  be  many 
possible  or  imaginary  doubts  which  could 
by  no  means  be  considered  reasonable. 

The  instruction  asked  for  by  the  pris- 
oner's counsel,  as  set  forth  in  bill  ot  excep- 
tions No.  8.  which  reads  as  follows:  "The 
court  instructs  the  Jury  that,  it  they  en- 
tertain the  least  reasonable  doubt  from 
the  evidence  as  to  whether  Jacob  H.  Al- 
kire  was  murdered  or  not,  they  should  find 
the  defendant '  not  guilty,'  "—was  proper- 
ly rejected  by  the  court ;  and  that  the  in- 
struction given  by  the  court  in  lieu  thereof, 
as  follows:  "The  court  instrncts  the  jury 
that,  if  they  entertain  any  reasonable 
doubt  from  the  evidence  as  to  whether  Ja- 
cob H.  Alkire  was  murdered  or  not,  they 
should  find  the  defendant 'not  guilty,'"— 
makes  a  proper  amendment  to  the  instruc- 
tion asked  by  counsel  for  the  prisoner, 
and  is  in  accordance  with  the  law. 

It  is  further  assigned  as  error  by  counsel 
for  the  prisoner  that  the  court  refused  to 
set  aside  the  verdict  and  grant  a  new  trial 
on  the  ground  that  the  same  was  contrary 
to  the  law  and  the  evidence.  The  bill  of 
exceptions,  however,  purports  to  set  out 
the  facts  proved,  and  we  must  regard  it 
so  far  as  it  states  what  was  proved  as  a 
certificate  of  the  evidence;  and  as  it  does 
not  appear  that  the  evidence  certified  was 
all  the  evidence  which  was  offered  to  the 
jury  by  which  they  arrived  at  their  verdict, 
and  from  all  that  Is  stated  in  the  bill  of 
exceptions  there  may  have  been  other  evi- 
dence before  them,  we  cannot  say  whether 
the  verdict  rendered  was  contrary  to  the 
evidence  or  not;  and  as  it  does  not  ap- 
pear affirmatively  that  it  was  contrary  to 
the  evidence,  following  the  ruling  of  this 
court  in  the  case  ot  Bank  of  the  Valley  v. 
Bank  of  Berkeley,  8  W.  Va.  886,  we  cannot 
say  that  the  court  committed  ah  error  in 
refusing  to  grant  a  new  trial  because  the 
verd'ct  was  contrary  to  the  evidence. 
This  disposes  of  the  errors  assigned  by 
counsel  for  the  plaintiff  in  error,  and  for 
the  reasons  hereinbefore  stated  the  judg- 
ment of  the  court  below  must  be  affirmed. 

Lucas,  P.,  and  Bbannon,  J.,  concnrred. 
Holt,  J.,  absent. 


Dent  v.  Pickens. 

(Swpreme  Court  of  Appeals  of  West  Virginia. 
Nov.  28,  1890.) 

Bkbaoh  ov  KAsaUoB  Promisb— Action— Bvi- 

DBNCB. 

1.  Id  an  action  for  breach  of  marrla^  prom- 
ise, testimony  that  the  defendant,  after  engaging 
himself  to  the  plaintiff,  seduced  her,  may  be 
given  In  evidence  as  proof  of  a  violation  of  the 
engagement,  whether  specifically  averred  in  tlie 
declaration  or  not. 

Si.  In  such  an  action,  evidence  of  the  pecun- 
iary circamstances  of  the  defendant  when  the 
breach  occurred,  or  during  the  time  when  he 
might  reasonably  have  been  expected  to  fultUl 
his  engagement,  is  admissible. 

8.  No  evidence  of  any  fact  having  a  tendency 
to  aggravate  the  damages,  which  has  occurred 
since  the  commencement  of  the  action,  should,  as 
a  general  rule,  be  admitted. 

4.  Where  Illegal  evidence  is  admitted  against 
the  objection  of  a  party,  It  will  be  cause  for  set- 
ting aside  the  verdict,  unless  it  dearly  appear 


that  tli«   objecting   party  was   not   pcejudioed 
ttiereby. 
(Si/Uainu  bu  the  Court.) 

Error  to  circuit  court,  Barbour  county. 

Joba  J.  Da  via,  John  B&sael,  and  D&yton 
A  Dayton,  for  plaintitT  In  error.  J.  Hop. 
Woods.  Sam.  V.  Woods,  and  Edwin  Max- 
well, for  defendant  In  error. 

Lucas,  P.  This  was  an  action  of  a»- 
Bumpait  for  breach  of  marriage  promise 
broBght  by  the  plaintiff  In  the  circuit 
court  of  Barbour  county.  The  jury  fonnd 
for  the  plaintiD,  and  awarded  her  damages 
to  the  amount  of  f  10,000.  Tlie  defendant 
moved  to  set  aside  the  verdict  and  for  a 
new  trial,  but  the  court  overruled  his  mo- 
tion, and  gave  judgment  against  him  in 
accordance  with  the  finding  of  the  jury. 
Nine  bills  of  exceptions  were  reserved 
during  ihe  trial.  Involving  sundry  inter- 
esting questions  of  law,  which  we  will  now 
proceed  to  consider. 

The  first  assignment  of  error  in  this  case 
Is  that  the  circuit  court  overruled  the  de- 
murrer to  the  declaration.  No  defect  in 
the  declaration,  which  seems  to  be  in  the 
usual  form,  has  been  pointed  out  in  the 
petition,  or  brief  of  counsel,  and  I  see  no 
valid  objection  to  Its  sufficiency. 

The  second  objection  to  the  action  of 
the  circuit  court  which  I  ithall  notice  is  the 
admission  of  evidence  proving  the  aedoc- 
tion  of  the  plaintiff  by  the  defendant, 
nothing  of  the  kind  having  been  alleged  In 
the  declaration.  Upon  the  question  that 
in  an  action  for  breach  of  promise,  seduc- 
tion, when  averred  in  thedeciaratlon,inay 
be  proved,  this  court  has  already  decided. 
J^cKinsey  v.  Squires,  82  W.  Va.  41,  9  8.  E. 
Rep.  66.  In  that  case,  however,  the  seduc- 
tion was  distinctly  averred  in  the  com- 
plaint. The  more  difficult  question  is 
whether  such  proof  can  be  admitted  where 
there  has  been  no  such  averment.  Dpon 
this  question  there  is  a  conflict  of  authori- 
ties. Those  who  hold  such  averment  a 
necessary  prerequisite  go  upon  the  weli- 
settled  doctrine  that  two  causes  ot  action 
cannot  be  combined  and  prosecuted  in  one 
snit,  and  that  any  special  circumstance  in 
aggravation  of  damages  should  l>e  alleged 
In  the  declaration.  The  other  and  weight- 
ier class  of  authorities  proceed  upon  the 
idea  that,  when  a  contract  for  future  mar- 
riage has  been  entered  into,  the  relation 
between  the  parties  is  in  the  nature  of  a 
trust,  and  that  the  seduction  of  the  fe- 
male, while  thus  engaged,  is  in  itself  a 
breach  of  the  promise  of  marriage,  which 
Is  held  to  embrace  an  obligation  and  un- 
dertaking to  protect  and  respect  until  the 
marriage  IB  lawfully  consummated ;  hence 
the  evidence  of  seduction  is  admitted 
(whether  directly  averred  or  not  in  the 
declaration)  as  proof  of  the  violation  of 
bis  promise  by  the  defendant.  See  3  Suth. 
Dam.  pp.  316,  317;  2  Sedg.  Dam.  147.  and 
notes. 

Various  exceptions  were  taken  upon  the 
trial  to  the  admission  ot  certain  testi- 
mony as  to  the  pecuniary  condition  or 
wealth  of  thedefendant.  That  offered  upon 
this  But>]ect  by  the  plaintiff  all  tended  to 
prove  the  estate  of  the  defendant  at  the 
timeof  his  breach  of  promise,  or  during  the 
time  when  be  might  reasonably  have  t>een 
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expected  to  tnlflU  It.  Although  some  of  it 
consisted  of  lastruments  executed  alter 
suit  was  InHtltuted,  yet  those  Instrnments 
contained  admiasloos  by  the  defendant, 
who  ezecnted  them,  throwing  light  upon 
bis  pecuniary  condition  during  the  period 
named  and  before  suit.  Such  testimony 
Is  admlRsiblefor  the  po  rpose  of  showing  the 
loss  which  the  plaintiff  has  sustained  by 
the  non-fnltillment  of  the  contract.  The 
Jury  should  take  into  consideration  the 
rank  and  condition  of  the  parties,  and  the 
pecuniary  standing  of  the  defendant,  as 
tending  to  Illustrate  the  advantage  wblcli 
the  plaintiff  would  have  secured  by  the 
marriage.  See  Riddle  v.  McGlnnis,  22  W. 
Va.  258;  38uth.Dam.823:  Clem  v.  Holmes, 
83  Orat.  726.  The  general  rule,  however, 
in  all  such  cases,  is  that  no  evidence  can 
be  given  of  any  fact  having  a  tendency  to 
aggravate  ordiminishtbe  damages,  which 
has  occurred  after  the  commencement  of 
the  suit.  This  rule  would  properly  pre- 
clude evidence  of  the  defendtinc's  pecuniary 
condition  at  the  time  of  trial,  unless  fol- 
lowed up  by  testimony  connecting  it  with 
his  previous  circumstances ;  hence  there 
was  no  error  in  excluding  such  evidence 
from  the  Jury. 

Neither  did  the  court  err  in  admitting 
evidence  of  plaintiff's  good  character,  be- 
cause the  defondant  had  previously  in- 
troduced certain  letters,  and  marked  and 
examined  the  plaintiff  upon  certain  pas- 
sages thereof.  Intended  to  cast  a  cloud 
upon  her  character ;  and  character,  when 
attacked,  can  always  be  sustained  by 
repstatlon,  and  seldom  in  any  other 
way.  The  rule  that  nothing  is  admissible 
in  aggravation  of  damages  occurring 
after  suit  commenced,  as  laid  down  by  Mr. 
Sedgwick,  (2Sedg.  Dam.  150.)  is  subject  to 
an  exception  that  the  nature  of  the  de- 
fense at  the  trial  may,  in  certain  instances, 
aggravate  the  damages.  3  Suth.  Dam. 
330.  But  I  know  of  no  exception  to  the 
rule  that  would  render  admissible  the  evi- 
dence excepted  to  by  the  defendant,  as  set 
out  in  bis  eighth  bill  of  exceptions.  The 
court  permitted  the  plaintiff  to  Introduce 
a  witness  who,  in  reply  to  the  question 
whether  the  defendant  was  married  or 
not,  answered,  "I  heard  he  was  married 
since  this  suit  was  brought."  This  testi- 
mony was  objected  to,  and  should  have 
been  excluded  as  objectionable  in  a  double 
aspect:  i^r«t,  it  was  hearsay;  and,  seo- 
ondly,  it  was  a  violation  of  the  rule  laid 
down  above.  Another  witness  was  al- 
lowed to  testify  that  the  defendant  "  was 
reported  to  be  married  to  Miss  Minnie  Co- 
bum."  Now,  Miss  Coburn's  name  figures 
to  a  considerable  ex  ten  tin  the  correspond- 
ence between  plaintiff  and  defendant  as  in- 
troduced on  the  trial,  and  this  evidence, 
embraced  in  the  eighth  bill  of  exceptions, 
respecting  the  defendant's  subsequent 
marriage,  may  have  influenced  the  Jury  in 
estimating  the  damage  as  placing  defend- 
ant's conduct  in  a  more  deceitful  and  un- 
favorable light.  It  is  impossible  for  us  to 
say,  therefore,  that  the  defendant  may 
not  have  been  Injured  by  the  failure  to  ex- 
clude this  improper  evidence,  and  on  this 
ground  the  verdict  must  be  set  aside,  and 
the  Judgment  of  the  circuit  court  reversed. 
See  Taylor  v.  Railroad  Co.,  33  W.  Va.  40, 


10  S.  £.  Rep.  29.  Having  reached  this  con- 
clusion it  is  unnecessary,  and  would  be 
improper,  to  pass  on  the  question  as'  to 
whether  the  damages  awarded  were  ex- 
cessive. 

Bnolibh  and  Bbanmon,  JJ.,  concurred. 
Holt,  J.,  absent. 


Battbell  v.  Ohio  Riter  H.  Co. 

ISuDreme  Court  of  Appeals  of  West  Virginia, 
Nov.  aS,  1880.) 

FUASDre — BaartAi. — ^Daxaobs — PBoviirca  or 
Jdbt. 

1.  It  is  •  general  rule  of  pleading  that  wliat- 
ever  facts  are  necessary  to  oonstitate  the  cause  of 
action  most  be  directly  and  distinctly  stated,  and 
not  byway  of  recital.  Yet,  when  the  partiotpial 
form  of  verbs  is  nsed  in  stating  such  facts,  in- 
stead of  tenses  conveying  the  sense  of  more 
positive  statement,  while  sach  form  of  statement 
is  not  to  be  commended,  still,  if  it  is  plain  that 
the  facts  are  intended  to  be  positively  stated  and 
alleged,  snoh  mode  of  allegation  would  not  ren- 
der the  pleading  bod  on  demurrer. 

8.  A  cose  not  falling  within  the  mle  against 
pleading  with  a  guod  cum,  cr  by  wuy  of  recital. 

8.  The  assessment  of  damages  is  peculiarly 
the  province  of  the  ]nry,  and  where  there  is  a 
motion  to  set  aside  a  verdict,  because  of  excess- 
ive CX  inadequate  damages,  the  oonrt  must  not 
enoroaoh  upon  such  province  of  the  ]a^,  save  in 
strong  cases  of  injusUoe.  No  mere  diflerenoe  of 
opinion,  however  decided,  justifies  on  interfer- 
ence with  the  verdict  for  this  cause,  but  the 
amount  must  be  so  out  of  the  way  as  to  evince 
passion,  prejudice,  partiality,  or  oorruption  in 
the  jury. 
Enoush,  J.,  dissenting. 
{Syllaims  by  the  Court) 

Error  and  saperaedeaa  to  the  circuit 
court,  Mason  county. 

V.  B.  Archer,  for  plaintiff  in  error.  Hogg 
Jt  Heller,  for  defend  ant  in  error. 

Bkannon,  J.  This  is  a  writ  of  error  to 
a  judgment  of  the  circuit  court  of  Mason 
county  brought  by  the  Ohio  River  Rail- 
road Company  to  reverse  said  Judgment, 
which  was  rendered  against  It  in  favor  of 
John  W.  Battrell.  The  actiou  was  for 
damage  to  plaintiff  as  owner  of  a  lot  from 
the  construction  and  operation  by  defend- 
ant of  its  railroad  in  an  alley,  on  which 
said  lot  abutted,  in  the  town  of  West 
Columbia. 

The  first  assignment  of  error  is  that  the 
court  overruled  a  demurrerto  the  declara- 
tion. Counsel  for  appellant  points  out  as 
a  defect  in  thedeclaration  that,  by  way  of 
recital,  it  alleges:  "The  plaintiff  being 
then  and  there,  and  still  being,  owner  in 
fee  of  the  land  in  said  alley,  to  the  median 
line  thereof,  and  the  plaintiff,  by  reason  of 
the  acts  and  doings  aforesaid  of  the  de- 
fendant, being  cut  off  and  deprived  of  ac- 
cess to  the  back  part  of  his  said  lot  over 
and  by  means  of  said  alley."  Whereas  it 
should  have  positively  and  dli-eetly  made 
those  averments,  because  it  is  a  general 
rule  In  pleading  that  whatever  facts  are 
necessary  to  constitute  the  cause  of  action 
must  be  directly  and  distinctly  stated.  3 
Rub.  Pr.  (New)  630;  Burton  v.  Hausford, 
10  W.  Va.  470. 

The  rule  of  pleading  forbidding  the  state- 
ment of  facts  constituting  the  cause  of  ac- 
tion with  a  quod  cum,  that  is.  "fur  thai 
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wbereas, "  wbich  la  purely  by  way  of  re- 
cital, is  centuries  old,  and  tbougta  technic- 
al, and,  m  my  Judgment,  a  stigma  upon 
tbe  common  law,  baa  been  persistently  in- 
sisted upon  In  early  Virginia  cases.  In 
Ballard  T.  Lea  veil,  5  Call,  631,  a  verdict  was 
overthrown  because  of  such  defect.  In 
Hord  V.  Disbman,  2  Hen.  &M.  695,  the  dec- 
laration was  held  bad  in  substance  be- 
cause of  it,  on  general  demurrer.  And  in 
Moore  V.  Dawney,  8  Hen.  &  M.  127,  though 
there  was  no  demurrer,  it  was  held  bad 
afteryerdict.  Tbe  rule  applied  to  actions 
of  trespass  or  case  for  torts.  Lomaz  r. 
Uord,8Hen.  &  M.  271;  Donaghe  v.  Ran- 
kin, 4  Mnnf.  261.  This  detect  is  now  cured 
after  yerdict  by  our  statute  of  Jeofails,  pro- 
viding that  DO  judgment  shall  be  reversed 
for  any  defect,  imperfection,  or  omission  in 
pleadings  which  might  have  been,  but  was 
not,  taken  advaatage  of  by  demurrer. 
Code  1887,  c.  184,  §  8.  It  might  be  thought 
that  before  verdict,  on  demurrer,  this  de- 
fect would  be  cured  by  our  statute,  (Code 
1887,  c.  125.  §  29,)  that  "on  demurrer,  un- 
less it  be  a  plea  in  abatement,  the  court 
shall  not  regard  aoy  defect  or  imperfection 
in  the  declaration  or  pleading,  whether  it 
has  heretofore  been  deemed  mispleading,  in- 
sufficient pleading,  or  not,  unless  there  be 
omitted  something  so  essential  to  tbe  ac- 
tion or  defense  that  Judgment  according  to 
lawand  the  veryrlghtofthecasecannotbe 
given;"  and  I  do  not  for  myself  now  say 
that  such  defect  would  not  be  cured  by 
that  section  properly  construed,  looking 
to  the  object  the  legislature  had  in  view 
in  its  enactment, — to  avoid  tbe  defeat  of 
Justice,  the  failure  and  protraction  of  liti- 
gation by  merely  technical  infirmities  in 
pleadings.  But  in  Burton  v.  Hansford,  10 
W.  Va.  475,  Judge  Green  says  that  when 
thero  Is  a  demurrer  the  rule  against  state- 
ment by  way  of  recital  remains  unchanged 
by  any  statute  later  than  the  above  Vir- 
ginia declaions,  for  tbe  provision  above 
quoted  was  In  force  when  these  decisions 
were  made.  Perhaps  we  may  consider 
this  opinion  of  Judge  Orkgn  as  obltefaa 
applied  to  torts,  because  be  held  the  rule 
not  applicable  to  general  indebitatus  as- 
sumpsit count,  the  case  then  in  hand, 
and  what  he  said  as  to  the  applica- 
tion of  tbe  rule  in  trespass  and  case 
was  outside  the  case  before  tbe  court. 
Minor,  in  4  Institutes,  1123,  supports 
Judge  Green  by  saying  that  pleading 
by  way  of  recital  "Is  a  flagrant  error 
in  pleading,  still  certainly  fatal  on  de- 
murrer, and  formerly  In  arrest  of  judg- 
ment also,  and  on  writ  of  error."  From 
the  fact  that  the  statute  was  not  applied 
in  the  several  Virginia  cases  cited  above, 
and  from  the  notes  of  revlsors  to  Code  of 
1849,  (see  11  W.  Va.  1»7,)  It  would  seem 
that  the  office  of  the  statute  Is  to  cure 
only  those  delects  in  pleading  constituting 
ground  forspeclal  demurrers,  which  are  by 
It  abolished.  Coyle  v.  Railroad  Co.,  11  W. 
Va.  94:  Sweeney  v.  Baker,  13  W.  Va.  201. 
According  to  1  Chit.  PI.  402,  this  recital 
pleading  was  bad  on  special  demurrer, 
and.  If  it  could  only  be  taken  advantage  of 
In  that  way,  it  would  not  be  material 
since  the  abolition  of  special  demurrers; 
hot  in  Hord  v.  DIshman,  2  Hen.  &  M.  695, 
it  was  held  bad  on  general  demurrer,  and, 
even  after  verdict  without  demurrer,  la 


Moore  v.  Dawney,  8  Hen.  &  M.  127.  But  I 
do  not  regard  the  present  case  as  falling 
under  this  objection.  The  technical  rule 
just  spoken  of  was  applicable  to  tbe  case 
of  the  quod  cam, "  whereas, "  when  used  In 
the  statement  of  the  facts  constituting  the 
cause  of  action.  Objectionable  as  it  is,  it 
should  not  be  extended  to  cases  not  clearly 
within  it,  to  the  defeat  of  justice.  The 
language  objected  to  is:  "The  plain  tiff  be- 
ing then  and  there,  and  still  being,  the 
owner,  •  •  ♦  and  tbe  plaintiff,  by  rea- 
son of  the  acts  and  doings  aforesaid  of  the 
said  defendant,  being  cut  off  and  deprived 
of  access  to  theback  part  of  his  said  lot  over 
and  by  means  of  said  alley. "  Here  tbe 
statement  is  not  under  a  whereas,  nor  ex- 
actly by  any  mode  of  reel  tal.  and  is  only  less 
direct  and  positlv9  in  statement  by  reas^ju 
of  the  use  of  the  participle**  being, ''instead 
of  using  the  imperfect  and  present  tennes 
of  the  indicative  mood  of  the  verb  "to  be," 
so  as  to  read  "  the  plaintiff  was  then  and 
there,  and  still  is,  owner  In  fee, "  and  the 
perfect  tense  **  has  been  "  where  the  word 
'  being"  occurs  in  the  third  place,  so  as  to 
read  has  been  cutofl."  It  Is  very  com- 
mon to  use  participial  clauses  or  the  par- 
ticipial form  of  verbs  in  stating  where  the 
intention  is  to  make  a  positive  statement  , 
or  predication,  and  though  notso  strongor 
emphatic  as  the  verb  would  be  under  other 
tenses  of  theindlcatlve  mood,  and  not  to  be 
commended  In  pleading  where  positive 
averment  Is  intended,  yet  the  meaning  Is 
plain,  and  Itisnot  technically  by  way  of  re- 
cital. See  Gibson's  Case,  2  Va.  Cas.  Ill;  I 
BIsh.Crim.  Proc.  §§  657-558.  This  part  of  the 
declaration  is  not  strictly  the  gist  of  the  ac- 
tion,— not  the  statement  of  the  defendant's 
act, — and  I  note  that  in  Moore  v.  Dawney, 
supra,  the  syllabus  says  "that  part  of  the 
declaration  stating  facts  which  are  tbe 
gist  of  the  action  must  not  be  laid  with  a 
'whereas.'" 

The  declaration  elsewhere,  by  positive 
statement,  states  that  plaintiff  was  owner 
in  fee  of  the  lot,  and  occupying  and  using 
it  AS  a  residence  free  from  obstruction,  ob- 
stacles, interferences,  or  hindrances  until 
the  acts  of  the  defendant  specified  as  the 
cause  of  action ;  that  the  defendant,  while 
the  plaintiff  was  so  owner  in  posBessioD, 
without  his  consent,  took  possession  of, 
and  appropriated  to  its  use,  the  alley  ad- 
joining, and  built  thereon  its  railroad, 
laying  its  track  on  it,  and  used  it  as  such, 
running  its  cars  over  it,  to  the  great  and 
irreparable  injury  and  damage  of  plaintiff, 
without  compensating  him  for  such  injury 
and  damage,  without  condemning  the 
land  lying  in  such  passage-way  or  alley ; 
that,  until  such  acts,  plaintiff  used  and 
enjoyed  said  alley  of  right  as  appurtenant 
to  his  said  lot  in  gaining  access  to  said 
premises;  and  that,  by  reason  of  the  acta 
and  doings  of  the  defendant,  the  plaintiff 
lost  tbe  use  and  enjoyment  of  the  stable 
and  coal-house  and  smoke-house  on  said 
premises,  and  suffered  damages  and  inju- 
ries in  other  respects  to  the  premises.  And, 
after  this  positive  statement  of  the  other 
injuries,  there  Is  a  specification  of  tbem  by 
tbe  language:  "The  said  other  Injuries, 
consisting  of  the  great  Increase  of  liability 
of  loss  of  buildings  on  said  premiftea  fnim 
Ore,  by  reason  of  tbe  proximity  of  the  de- 
fendant's railway  track.'and  locomotivei 
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on  It.  tb«reb7  inereasiDg  coitt  of  iosDr- 
ance  to  sach  extent  as  to  render  it  prac- 
tically Impossible  for  plalntltf  to  obtain 
insorance,  and  to  cause  said  baildings  to 
be  practically  valneless,  and  to  depreciate 
the  property  morethan  tvro-thirds.  Thus, 
other  claoses  of  the  declaration  than  the 
one  in  qaestlon  pointed  out  by  counsel  as 
objectionable,  by  direct  areruient,  state 
all  the  facts  giving:  cause  of  action,  except 
averment  of  title  to  land  in  the  alley  to 
Its  median  line.  As  to  that,  (1)  as  there  is 
elsewliere  a  distinct  allegation  of  title  in 
plaintiff  to  the  lot,  and  that  it  was  bound- 
ed  by  the  alley,  the  law  gives  title  to  the 
plalntltf  to  the  middle  of  the  alley  prfnia 
facie,{3 Kent, Comm. 432 ;  Smith  v.  Mocomb, 
11  Gray,  280;  Wllloughby  v.  Jenks,  20 
Wend.  96:  Dill.  Mun.  Corp.  §§  6SSo,  668a; 
Ang.  High.  S  313,)  and  (2)  though  plaintiff 
bad  no  title  to  the  soil  uf  the  alley,  be 
would,  as  an  adjoining  owner,  hare  right 
to  its  use,  as  an  easement  appurtenant  to 
bis  property,  because  of  its  being  a  poblic 
way. 

As  to  that  (eatnre  in  the  clause  objected 
to  as  recital  pleading  reading,  'the  plain- 
tiff being  cut  off  and  deprived  of  access  to 
the  back  part  of  Ills  said  lot  over  and  by 
means  of  said  alley, "If  we  treat  it  as  stat- 
ing, not  the  result  or  consequence  of  the 
defendant's  act.  but  as  stating  a  part  of 
the  cause  of  action  within  the  rule,  it  is  to 
be  said  that  It  is  only  one  item  of  the  inju- 
ries tu  the  property,— that  is,  the  cutting 
off  of  access  to  the  back  part  of  the  lot, — 
and  there  areotheritems  of  injury  charged, 
and  elsewhere  It  is  by  direct  statement  al- 
leged that  the  plaintiff  lost  the  use  of  his 
Hmoke-bouse,  coal-house,  and  stables.  So, 
If  we  should  hold  that  the  clause  objected 
to  is  within  the  rule  against  pleading  by 
way  of  recital,  and  should  hold  that  rule 
as  still  Intorce,  that  clause  may  beellminat- 
ed,  and  there  remains  enough  to  make  the 
declaration  good.  There  is  another  clause 
objected  to,  wherein,  after  direct  aver- 
ment of  tbe  constructing  of  the  road,  are 
the  words,  "laying  its  track,"  and  "run- 
ning its  cars,"  and  "carrying  on  its  bosl- 
neHs;"  hut  these  participial  clauses  are 
unobjectionable  here,  for  they  are  purely 
snbsidiary  to,  and  expansive  of,  the  direct 
averments  that  the  defendant  constructed 
Its  road,  and  uned  It  In  running  cars 
and  carrying  on  businesH.  In  my  judg- 
ment, it  would  be  going  to  an  extreme 
length  in  the  interest  of  technicality  to 
sustain  the  demurrer  in  this  case,  for  the 
cause  specified.  This  view  Is  confirmed  by 
Lane  v.  Black,  21  W.  Va.  617. 

It  Is  argued  that  there  is  no  allegation 
of  permanent  injury  to  the  premises.  So 
far  as  this  point  relates  to  the  demurrer, 
tbe  answer  is  that,  plaintiff  being  in  pos- 
scHSion,  he  might  sue  for  temporary  Injury 
or  for  permanent,  without  danger  from  a 
demurrer;  but  I  am  clearly  of  opinion 
that  the  declaration,  by  positive  language, 
allies  permanent  Injury.  How  do  we  de- 
termine whether  a  declaration  claims  per- 
manent damages?  Welnok  to  Its  matter. 
According  to  Judge  Obeen  in  Smith  v. 
Railroad  Co.,  23  W.  Ya.  452,  it  should  con- 
template recovery  of  not  merely  the  past 
damages,  but  all  damages  of  a  permanent 
nature  which  would  result  to  tbe  lot,  in- 


cluding such  as  would  result  from  the  de- 
predation in  value  In  consequence  of  build- 
ing tbe  railroad  In  the  street.  And  ac- 
cording to  Judge  Snyder  In  McKensie  v. 
Railroad  Co.,  27  W.  Va.  30»,  tbe  plaintiff 
should  allege  "  both  title  to,  and  posses- 
sion of,  the  premises,  as  also  that  her 
property  had  been  permanently  damaged 
and  rendere4  of  less  value  by  reason  of  the 
construction  and  operation  of  tbe  defend- 
ant's railroad,  and  that  It  would  continue 
in  future  to  be  of  less  value,  by  reason  of 
the  operation  of  said  railroad."  Hook 
upon  this  declaration  as  going  for  perma- 
nent damages  to  the  property.  Looking 
at  its  contents,  such  is  its  design. 

The  remaining  ground  assigned  for  re- 
versal is  that  the  damages  are  excessive, 
being  fSOO.  The  evidence  as  to  the  quan- 
tum of  damages  ranges  from  f  1,60U,  tbe 
amount  given  by  the  evidence  of  the  plain- 
tiff, to  $460,  as  given  by  plaintiff's  wit- 
nesses,—A.  F.  Booth  placing  it  at  f  1.000. 
A  witness  for  defendant  fixes  it  at  $116.66. 
The  jury  viewed  the  premises.  The  dam- 
ages are  more  or  less  matter  of  estimate, 
different  men  fixing  different  sums.  Their 
amount  was  a  question  for  tbe  jury,  and 
we  cannot  interfere  with  the  verdict,  and 
Its  approval  by  the  circuit  court,  unless 
we  could  clearly  see  that  the  damages  are 
grossly  extravagant.  The  damages  seem 
to  me  heavy,  "but  no  mere  difference  of 
opinion,  however  decided.  Justifies  an  In- 
terference with  the  verdict  lor  this  cause, 
but  the  amount  must  be  so  out  of  the  wa> 
as  to  evince  passion,  prejudice,  partiality, 
or  corruption  in  tbe  jury. "  4  Minor,  Inst 
840. 

As  to  any  question  of  sufficiency  of  the 
evidence  to  prove  plalntift'stltleto  his  lot, 
or  the  existence  of  the  alley,  there  was 
oral  evidence  before  the  jury  that  the  plain- 
tiff owned  and  was  in  actual  possession 
of  tbe  lot,  and  that  there  was  an  alley 
which  was  used  by  plaintiff  on  which  the 
lot  bounded;  and  no  question  as  to  these 
matters  was  made  in  the  court  below,  and 
could  only  arise  here  on  the  motion  to  set 
aside  the  verdict,  and  not  even  in  that 
way,  for  that  motion  was  not  based  on 
the  reason  that  the  verdict  was  contrary 
to  or  without  sufilclent  evidence,  but  sole- 
ly because  the  amonnt  of  damages  was 
excessive.  And  therels  no  argument  upon 
the  point  in  this  court.  Jadgment  af- 
firmed. 

English,  J.,  (diasenttngA  I  cannot  con- 
cur in  the  conclusion  reached  In  the  forgo- 
ing opinion,  for  the  following  reasons: 
The  plaintiff  in  his  declaration  avers  that 
he  Is,  and  long  has  been,  tbe  owner  of  a 
lot  or  parcel  of  land  situated  on  Front 
street,  in  tbe  town  of  West  Columbia, 
Mason  county,  W.  Va.,  bounded  on  the 
east  by  a  passage-way  or  alley,  and  giv- 
ing the  other  boundaries;  that  on  said 
lot  is  situated  his  dwelling-house,  stable, 
and  other  buildings  necessary  to  the  free 
use  and  enjoyment  of  the  same;  and  that 
he  is,  and  long  has  been,  occupying  said 
lot,  with  tbe  buildings  thereon,  as  a  resi- 
dence, and  the  gravameo  of  his  complaint 
is  that,  while  he  was  so  occupying,  using, 
and  enjoying  said  property,  the  defend- 
ant, by  its  agents  and  employes,  tookpos- 
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seBslon  and  appropriated  to  Its  own  nee 
said  alley,  forming  the  eastern  boundary 
of  hlB  said  property,  and  bnllt  thereon  Ita 
road-bed,  laying  Its  track  on  the  same, 
and  nsing  it  as  a  railroad  right  of  way, 
and  running  itslocumotiTeB  and  cars  over 
the  same,  without  compensating  him  for 
the  damage  occasioned  thereby,  without 
condemning  the  land  lying  In  said  alley, 
as  required  by  law,  the  plaintiff  being  the 
owner  in  fee  of  said  alley  to  the  median 
line  thereof,  thus  depriving  the  plaintiff 
of  access  to  the  back  part  of  bis  said  lot 
over  and  by  means  of  said  alley,  which 
he  had  previously  used  and  enjoyed  as  a 
right  appurtenant,  and  also  depriving  him 
of  the  use  of  his  stable  and  coal-bouse. 
The  only  evidence  offered  to  show  that  the 
fee-simple  of  said  lot  was  In  the  plaintlP 
or  to  show  itsbonndarlesor  abuttals  was 
the  oral  testimony  of  the  plalntlH  himself, 
who  stated  that  be  owned  the  lot,  stating 
the  boundaries,— no  muniment  of  title  of 
any  character  being  offered, — and  the  only 
evidence  in  support  of  the  existence  of 
said  alley  was  the  oral  testimony  of  the 
plaintiff  that  said  lot  was  bounded  on  the 
east  by  a  street  or  alley  upon  which  or 
along-side  of  which  was  situated  his  coal- 
house  and  stable,  and  that,  by  reason  of 
the  defendant  occupying  said  alley  with 
its  railroad,  he  was  compelled  to  abandon 
the  use  of  his  stable  for  stock,  and  to 
wheel  his  coal  Into  his  coal-house  from  an- 
other street,  and,  by  reason  of  the  con- 
struction of  defendant's  railroad  on  said 
street,  he  purchased  adjoiuiog  property 
to  give  him  access  to  his  outbuildings. 
Now,  in  order  to  show  himself  entitled  to 
the  use  of  said  alley,  it  was  first  necessary 
to  show  by  competent  proof  the  existence 
thereof,  either  by  dedication  or  that  the 
original  owner  of  the  land  had  allowed  it 
to  become  a  public  alley  by  allowing  it  to 
remain  open  and  acquiescing  in  its  use  as 
such  for  a  suflSclent  time  to  allow  the  pub- 
lic to  acquire  a  right  to  use  it  as  such. 
Grant  that  the  plaintiff  states  that  he 
used  said  alley;  nov  constat  that  he  used 
it  long  enough  to  acquire  a  right  to  the 
same,  or  that  he  did  not  use  it  as  a  mere 
trespasser,  and  he  does  not  pretend  to 
state  that  any  other  person  ever  used  it  as 
an  alley  or  street.  See  Plerpolnt  v.  Town 
of  Harrieville,  9  W.  Va.  216.  where  it  is 
held :  "  Where  there  has  been  no  public  use 
of  a  street,  the  owner  may  dedicate  his 
land  to  the  public  for  such  use  by  acts  and 
declarations,  without  a  deed ;  but  in  such 
a  case  these  acts  and  declarations  must  be 
deliberate,  unequivocal,  and  decided,  mani- 
festing a  positive  and  unmistakable  inten- 
tion to  abandon  his  property  to  public 
use."  The  plaintiff  having  alleged  that 
said  alley  was  a  public  street  or  alley,  the 
burden  of  proving  such  dedication  Is  upon 
him.  See  Mining  Co.  v.  Town  of  Mason, 
23  W.  Va.  211.  And  the  plaintiff,  as  it 
seems  tome, having  utterly  failed  to  show 
that  said  alley  had  in  any  manner  been 
dedicated  to  the  public,  or  that  he  was 
the  owner  thereof,  and  entitled  to  use  it, 
I  cannot  think  the  evidence  was  suflSclent 
to  support  the  verdict,  and  tor  that  rea- 
son It  should  havebeen  set  aside  on  its  mo- 
tion "to  sctasldetbe  verdict  awarded,  up- 
"Vi  the  ground  that  the  damages  therein 


awarded  were  excessive,  and  contrary  to 
and  not  warranted  by  the  evidence. " 

Lucas,  P.,  concurs.    Enoush,    J.,    dis- 
sents.   H0L.T,  J.,  absent. 


MiLLBR,  Sheriff,  v.  County  Court  of 
TucKKR  County. 

(Supreme  Cmut  of  AppeaZt  oj  Weit  Vtrainia. 
Deo.  8, 1890.) 

ItuTDAjnia— To  Cockts— Rstikw. 

1.  Where  an  inferior  tribunal  is  snthoriaedto 
nae  its  discretion,  and  proceeds  to  azerciae  such 
dlscreti(ni,  it  cannot  be  controlled  by  mandamiu 
in  ladicially  determining  qnestions  pgroperly  pre- 
sented for  its  oonsiderauon  and  within  its  juris- 
diction. 

8.  If  such  Inferior  tribunal  refuse  to  exercise 
its  discretion,  and  render  its  Jndgnient,  it  may 
be  compelled  to  act  by  mandcawut,  bat  the  man- 
ner of  its  action  or  result  of  its  dedsiom  cannot 
be  thus  controlled. 

8.  When  such  inferior  tribunal  lias  acted, 
and  rendered  its  decision  and  jndament,  the  writ 
of  mandavMLt  will  not  be  allowed  to  usurp  the 
province  of  an  appeal  or  writ  of  enror  or  certio- 
rari, and  its  action  cannot  thereby  be  teviewed 
or  reversed. 
{SyUabui  by  the  Court.) 

Error  and  aupersedeaa  to  circait  coort. 
Tucker  county. 

.4.  £.  Parsons,  for  platntf Sin  error.  W. 
B.  MnxweU,  for  defendant  in  error. 

English.  J.  M.  V.  Miller,  sho^lT  of 
Tucker  county,  paid  off  as  such  sheriff  cer- 
tain small  judgments  which  had  been  ob- 
tained by  different  parties  against  the 
county  court  of  said  county  before  a 
Justice  of  the  peace;  and  at  the  June 
term,  18S6,  of  said  county  court  said 
sheriff  made  bis  report,  under  section  34  of 
chapter  39  of  Warth's  Code,  found  on  page 
288,  respecting  his  receipts  and  disbarse- 
ments,  and  included  said  Judgments  In  said 
report,  filing  the  original  transcripts  nf  said 
Judgments,  which  had  been  paid  and  taken 
up  by  him  as  aforesaid,  together  with  his 
other  vouchers;  and  said  court  referred 
said  report  and  vouchers  to  two  commis- 
sioners appointed  to  settle  with  pablic 
officers,  who  rejected  said  judgments,  and 
refused  to  give  said  sheriff  credit  therefor, 
and  returned  their  report  to  said  county 
court.  They  also  rejected  an  item 
charged  in  said  sheriff's  account  of  f37.35, 
for  guarding  the  court-house  of  said 
county;  and  allowed  said  sheriff 7}^  per 
cent,  commission  on  all  funds  collected 
and  disbursed  by  said  sheriff  except  on 
f 777.54  countyfund.and  f409.26  road  fond, 
received  from  railroad  tai,  on  which 
amount  said  court  allowed  said  sheriff  5 
per  cent,  commission,  i%  per  cent,  having 
been  deducted  by  the  auditor  In  favor  of 
the  railroad  for  prompt  payment;  and, 
upon  examination  of  said  report,  held 
said  accounts  to  be  correctly  stated,  and 
confirmed  the  same.  Said  M.  Y.  Miller, 
sheriff,  by  bis  counsel,  excepted  to  the  con- 
firmation of  the  report  and  settlement 
made  by  said  commissioners,  (1)  because 
said  commissioners  allowed  said  sberiti 
but  6  per  cent,  commission  on  f  777.64.  the 
amount  charged  as  railroad  tax  in  the 
county  fund;  (2)  because  said  coromis- 
Blonem  allowed   said  sheritt  but  6   oer 
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cent.  cummlBBlon  on  $409.25,  the  amount 
charged  as  railroad  tax  in  Fairfax  diHtrlct 
road  fund ;  (3)  benause  said  commission- 
ers did  not  allow  said  sheriff  the  sum  of 
f37.35,  the  amount  of  snndry  Jadgments 
against  the  cunnty,  and  which  are  em- 
braced in  the  report  of  said  sheriff,  and 
proper  vouchers  thereof  filed  with  said 
commissioners.  Thereupon  said  sheriff 
presented  a  petition  to  the  circuit  court 
of  said  county  setting  forth  these  facts, 
and  praying  that  a  writ  of  mandamus  be 
awarded  compelling  said  county  court  to 
allow,  him  credit  with  the  amount  of 
said  Judgments,  and  with  the  amount  of 
said  commission.  To  this  petition  the 
said  county  court  demurred,  and  also 
made  a  return  that  said  Judgments  were 
obtained  by  parties  summoned  by  said 
sheriff  to  guard  the  court-house  and  cir- 
cuit court  clerk's  office  during  a  contest 
for  the  office  of  clerk,  without  any  cause 
for  the  public  good,  or  for  the  protection 
of  public  property,  and  for  the  purpose 
of  subserving  private  interests;  that  the 
president  of  the  court  on  whom  the  sum- 
monses were  served  did  not  defend  said 
suits,  or  make  it  known  to  other  members 
of  the  court  that  said  suits  were  brought, 
and  after  a  part  of  said  judgments  were 
rendered,  within  14  days  therefrom,  other 
members  of  the  court  moved  the  said 
Justice  to  open  said  caaaes,  but  he  re- 
fused to  entertain  the  motion,  and  there- 
after the  defendant  caused  notice  to  be 
served  upon  said  sheriff  not  to  pay  the 
said  Judgments  or  claims  for  said  useless 
and  unlawful  service,  and  being  cognizant 
of  the  allegations  aforesaid,  and  knowing 
what  said  judgments  were  obtained  for, 
and  believing  they  were  obtained  by 
fraud,  it  bad  a  right  to  refuse  to  order 
them  paid,  and,  under  the  laws  of  the 
state,  it  had  a  right  to  allow  the  said 
sherifl  the  commission  it  did  allow  him 
for  railroad  taxes.  Upon  this  state  of 
pleading,  the  court  considered  said  return 
insnfflcient,  and  awarded  a  peremptory 
writ  of  mandamxta,  directed  to  the  county 
court  of  Tucker  county,  commanding  it 
nt  Its  next  settlement  with  said  M.  V. 
Miller,  sheriff,  as  aforesaid,  to  allow  him 
credit  by  the  amount  of  the  several  Judg- 
ments and  credits,  by  the  amount  of  com- 
missions in  the  petition  and  proceedings 
mentioned,  and  ga^e  said  sheriff  a  Judg- 
ment for  costs,  from  which  judgment 
said  county  court  applied  for  and  ob- 
tained a  wilt  of  eiTor  to  this  court. 

The  questions  which  must  control  us  In 
the  determination  of  this  case,  as  we 
think,  are  raised  by  the  demurrer.  Upon 
the  facts  stated  in  said  petition  for  the 
writ  of  maada,mu8,  was  the  defendant  en- 
titled to  the  peremptory  writ  which  was 
awarded  bim  in  the  order  complained  of 
against  the  county  court  of  Tucker 
county?  By  the  thirty-fourth  section  of 
chapter  39  of  the  Code  the  sheriff  is  re- 
quired, at  the  end  of  the  fiscal  year,  to 
render  to  the  county  court  a  full  state- 
ment of  his  account  for  that  fiscal  year, 
showing  the  balance  due  by  or  to  him  at 
the  commencement  of  the  account,  etc. 
If  the  court,  upon  examination  of  said 
report,  find  the  account  to  be  correctly 
stated  therein,  It  shall  approve  the  same, 


and  cause  it  to  be  entered  in  full  upon  the 
proper  order-book  of  the  court;  but,  if 
said  account  be  found  Incorrect,  the  court 
shall  make  a  restatement  thereof,  correct- 
ing the  errors  and  omissions  in  the  ac- 
count as  stated  by  the  sheriff,  which  cor- 
rected account  shall  be  entered  in  full  on 
said  record-book,  etc.  Now  It  will  be  per- 
ceived at  once  that  the  county  court  is  to 
examine  said  report,  and  decide  whether 
it  is  correctly  stated,  and  approve  the 
same  If  found  correct.  To  determine  this 
matter  the  court  must  exercise  its  dis- 
cretion, and  it  did  so  in  this  case,  and  de- 
termined that  the  report  and  statement 
made  by  said  commissioners  was  correct 
In  disallowing  the  credits  claimed  by  said 
sheriff.  This  action  of  the  county  court 
required  the  exercise  of  its  Judgment,  and 
in  such  cases  mand'am  tiA  will  not  lie.  In 
thecaseof  Satterleev.Strider,31  W.  Va.789, 
8  S.  E.  Rep.  652,  Snyder,  J.,  delivering  the 
opinion  of  the  court,  said:  "It  is  only  where 
the  act  required  is  ministerial,  and  the 
duty  to  be  performed  Is  fixed  and  defined, 
or  at  least  ascertainable  from  the  facts, 
that  mand&maa  will  lie  to  compel  its  per- 
formance. It  may  be  employed  to  compel 
the  exercise  of  discretion,  but  never  to 
control  Its  exercise.  See  State  v.  Buch- 
anan, 24  W.  Va.  885,  where  this  court 
held  that,  while  It  is  true  the  exercise  of 
Judicial  discretion  will  not  be  controlled 
by  mandamus,  yet  it  is  equally  true  that 
m&ndamvis  is  proper  to  compel  theexercise 
of  discretion."  See,  also,  Wint«  v.  Board, 
etc.,  28  W.  Va.  227.  It  will  be  perceived 
that  the  difference  between  the  case  under 
consideration  and  those  Just  referred  to  is 
that  in  this  case  thecounty  court  did  not  re- 
fuse to  exercise  its  discretion,  but,  having 
exercised  It  to  the  fullest  extent  by  pass- 
ing upon  and  approving  the  report  of  the 
commissioners  In  regard  to  the  settlement 
with  said  sheriff,  he  is  seeking  to  control 
and  change  the  results  of  the  exercise  of  said 
discretion  by  mandamus,  which,  we  have 
seen,  this  court  has  held  cannot  be  done. 
We  find  in  High  on  Extraordinary  Legal 
Remedies,  page  39,  §  31,  the  author  says: 
"The  most  Important  branch  of  the  juris- 
diction hy  mandamus  \a  that  which  per- 
tains to  the  writ  as  a  remedy  for  the  in- 
action or  misconduct  of  public  otficers, 
charged  with  the  performance  of  duties 
of  a  public  nature,  and  the  writ  is  most 
frequently  granted  to  set  in  motion  such 
officers,  and  to  compel  their  action  in 
cases  where  they  have  refused  or  neg- 
lected the  performance  of  their  official 
duties."  And  in  section  32  he  says:  "It 
is  to  be  premised  that  the  jurisdiction  by 
mandamus  over  the  official  acts  of  public 
officers  is  exercised  for  the  purpose  of  stim- 
ulating, rather  than  of  restraining,  their 
action;  and,  while  officers  who  are  back- 
ward or  dilatory  in  the  exercise  of  their 
functions  may  properly  be  set  In  motion 
by  mandamus,  yet  when  they  are  once  in 
motion,  and  are  proceeding  to  discharge 
a  duty  Imposed  upon  them  by  law,  they 
are  no  longer  subject  to  the  control  of  the 
writ. "  The  courts  seem  disposed  to  zeal- 
ously guard  the  province  of  the  writ  of 
mandamus,  &n6  are  uniform  and  decided  In 
holding  that  It  will  not  be  awarded 
whore  the  petitioner    has  another  ade- 
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qaate  and  complete  remedy,  and  in  sap- 
port  ot  this  position  we  cite  Hlgb,  Extr. 
Rem.  p.  165,  §  188,  in  wblch  tbe  author 
says:  "The  review  of  the  authorities  cited 
In  tbe  preceding  sections  has  shown  tbe 
doctrine  to  be  too  flrmly established  to  be 
easily  shaken  that  tbe  existence  of  another 
adequate  and  specific  remedy  is  a  sufficient 
bar  to  the  exercise  of  the  Inrlsdiction  by 
mandamus,  and  that  tbe  writ  is  never 
granted  when  tbe  grievance  complained 
of  may  be  corrected  on  error  or  appeal. 
Closely  allied  to  this  doctrine,  and 
founded  upon  the  same  reasoning,  is  tbe 

ftrlnclple  that  mandamus  will  not  be  al- 
owed  to  take  the  place  or  usurp  tbe  (unc- 
tions of  an  appeal  or  writ  ot  error. "  Tbe 
true  test  is  whether  the  Inferior  tribunal 
has  acted  Judicially  either  upon  a  ques- 
tion ot  law  or  fact,  properly  brought  be- 
fore it.  Its  decision,  however  erroneous  it 
may  be,  cannot  be  reviewed  or  reversed 
by  mandamua,  and  I  can  see  no  good  rea- 
son why  the  defendant  In  error,  If  he 
thought  himself  aggrieved  by  the  action 
ot  the  county  court  aforesaid,  could  not 
have  applied  for  a  writ  of  certiorari  to 
the  circuit  court,  and  had  said  decision 
and  action  of  tbe  county  court  reviewed 
in  said  circuit  court.  For  tbeseraasons 
I  am  clearly  of  opinion  tbat  the  court  be- 
low erred  in  not  sustaining  tbe  demurrer 
to  said  petition  forthe  writ  ol  mandamaa, 
and  In  awarding  said  writ.  Tbe  judg- 
ment must  be  reversed,  and  the  defendant 
in  error  must  pay  tbe  costs  ot  tbis  suit, 
and  also  the  costs  In  tbe  court  below. 

Lucas,  P.,  and    Bra.nnon,   J.,  concur. 
Holt,  J.,  abseut. 


Clayton  t.  Barb  e*  a/. 

{.SuvretM  Count  of  Appeals  of  Weat  Vbratnia, 
Dea  8,  1890.) 

QmBTTHO  TlTL>— RiKMDT  AT  IiAW. 

Where  the  estate  or  title  between  oonfllot- 
Ing  claimants  to  land  is  legal  in  nature,  and 
legal  remedy  Is  adequate,  and  one  party  has  al- 
ready recovered  In  ejectment  upon  his  claim,  that 
party  cannot  sue  in  equity  to  remove  the  cloud 
from  bis  title  arising  from  such  adverse  claim; 
the  party  suing  being  out  of  possession,  and  the  ad- 
verse claimant  In  possession. 
{SyUabus  by  the  Court.) 

Appeal  and  anperaedeaa  from  circuit 
court,  Ritchie  county. 

A.  F.  Haymond,  for  appellants.  Peck  A 
Ayrea,  tor  appellee. 

Brannon,  J.  John  S.  Clayton  filed  his 
bill  In  chancery  in  tbe  circuit  court  ot 
Ritchie  county  against  Sarah  E.  Barr  and 
others,  alleging.  In  substance,  that  Mary 
E.  Ripley  owned  a  tract  ot  83J^  acres  of 
land  In  Ritchie  county,  and  was  assessed 
with  taxes  thereon  for  the  year  1876;  tbat 
on  March  17, 1876,  by  deed,  she  conveyed 
it  to  R.  S.  Taggart,  retaining  a  lien  tor 
purchase  money;  that  on  July  27,  1877, 
Taggart,  by  deed,  conveyed  tbe  land  to 
A.  H.  McOInnls.  retaining  a  Hen  to  secure 
f478  of  the  purchase  money  to  Ripley, 
and  $386  to  him,  (Taggart;)  that  the 
land  was  returned  delinquent,  and  on  Oc- 
tober 13.  1^9,  sold  for  non-payment  ot 
said  taxes,  and  purchased  by  the  plaintitt, 


Clayton,  and  that  on  the  30th  ot  May, 
1881.  he  obtained  and  bad  recorded  a  deed 
under  said  tax-sale;  that  In  September, 
1881,  he  (Clayton)  instituted  an  action  ot 
ejectment  against  McQinnis,  then  in  pocoes- 
Blon,  for  recovery  of  the  land,  pending 
which,  in  April,  1882,  Mary  Ripley  brought 
a  chancery  suit  against  McOlnnis  and 
Taggart  to  sell  the  land  tor  purchase 
money  so  due  her  from  them,  but  she  died 
soon,  and  her  suit  was  revived  in  the 
name  of  Washington  Smith  as  her  admin- 
istrator ;  tbat  on  July  1, 1882,  judgment 
was  entered  on  a  verdict  ot  a  jury,  found 
27th  June,  1882,  in  said  ejectment,  in  favor 
of  plaintitt,  Clayton,  against  McGinnis, 
tor  the  recovery  ot  said  land ;  that,  hav- 
ing so  recovered  and  taken  possession  of 
the  land,  he,  by  deed  of  October  28,  1882, 
conveyed  it  to  S.  O.  Fordyce;  that  on 
January  7, 1884,  Sarah  E.  Barr  and  oth- 
ers, heirs  of  Mary  Ripley,  filed  their  bill 
against  Fordyce  and  Clayton  to  vacate 
the  said  tax-deed  to  Clayton,  and  tbe 
deed  from  Clayton  to  Fordyce,  pending 
wblch,  on  October  28, 1884, George  Loomis, 
as  special  commissioner,  sold  the  land  un- 
der a  decree  rendered  June  22, 1883,  in  acdd 
suit  of  Smith,  administrator  ot  Ripley, 
against  McGinnia  and  Taggart  for  said 
purchase  money,  and  Thomas  E.  Davis 
became  Its  purchaser,  and  on  October  28, 

1884,  said  sale  was  by  decree  confirmed ; 
that  on  June  18, 1886,  a  decre  was  entered 
in  the  suit  ot  Barr  and  others  against 
Clayton  and  Fordyce.  adjudging  their 
deeds  null  and  void ;  thatfrom  that  decree 
Clayton  took  an  appeal  to  tbe  supreme 
court  of  appeals,  pending  which  appeal, 
on  September  1, 1886,  Davis,  by  deed,  con- 
veyed his  interfvt  in  the  land  to  Hiram 
Williams;  that  on  November  2,  (should  be 
25,)  1886,  29  W.  Va.  256,  the  court  ot  ap- 
peals, by  a  clerical  error,  affirmed  said  de- 
cree annulling  said  tax-deed  to  Clayton, 
and  Clayton's  deed  to  Fordyce;  that  on 
February  24, 1888,  Loomis,  ascommisslon- 
er,  made  a  deed  to  Davis  tor  the  land : 
tbat  on  June  80, 1888,  tbe  court  ot  appeals, 
by  decree  then  entered  on  applicatioo  of 
Clayton,  adjudged  and  decreied  aooe  pro 
tunc  that  its  former  decree  ot  November 
25, 1886,  be  set  aside,  and  the  said  decree 
of  the  circuit  court  of  Ritchie  of  June  18, 

1885,  making  void  the  said  tax-deed  to 
Clayton,  and  Clayton's  deed  to  Fordyce, 
be  reversed  and  annulled,  and  the  biU.  in 
said  suit  brought  to  annul  said  deeds  be 
dismissed :  that  on  January  3. 1880,  For- 
dyce conveyed  the  land  back  to  Clayton. 
The  bill  went  on  to  allege  that  by  such 
tax  sale  and  deed  Clayton  became  vested 
with  tbe  tee-BlmpIe  to  said  land,  and  all 
tbe  right,  title,  and  interest  therein  tbat 
Ripley,  her  vendees  Tagg^art  and  McQin- 
nis, or  any  other  person  had :  tbat  Ripley 
had  not.  In  tbe  year  1882,  when  she 
brought  her  said  suit  against  Taggart  and 
McOInnls  to  collect  the  purchase  money 
due  on  said  land,  nor  had  either  Taggart 
or  McGinnis,  any  title  to  it,  or  interest 
in  It,  at  any  time  after  May  .U.  1881,  when 
he  (Clayton)  had  his  tax-deed  recorded, 
nor  at  any  time  during  the  pendency  ot 
her  suit,  nor  at  the  tlmethe  land  was  sold 
under  said  decree;  tbat  no  right  or  title 
passed  to  Davis  by  the  sale  or  deed  to  him 
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from  lioomto,  commiBrioiinr,  nor  to  Wfll- 
lama  by  the  deed  from  Daylato  bim ;  that, 
neither  Clayton  nor  Fordyce  being  par- 
tlea  to  said  salt  under  wbich  the  land  was 
■old,  they  were  not  bonnd  by  the  decree 
of  sale,  or  any  proceedings  therein;  bnt 
that,  neverthelesB,  eald  deed  from  Davis 
to  Wllllama,  and  said  deed  from  Loomis, 
eummlsstoner,  to  Davis,  constituted  a 
clond  npon  said  Clayton's  title,  and  by 
reason  of  said  deeds  be  was  greatly  hin- 
dered, delayed,  and  damaged  in  the  sale, 
occnpanvy,  and  improvement  of  the  land. 
The  bill  then  alleged  that  by  virtue  of 
Clayton's  tax-deed  for  said  land,  and  bis 
recovery  of  it  in  ejectment,  he  became  and 
was  owner  in  tee  of  it ;  and  that  by  his 
conveyance  to  Fordyce,  and  Fordyce's 
reconveyance  to  biro,  he  held  a  good  title 
In  fee  to  the  land,  and  had  the  right  of  im- 
mediate possession;  that  the  decree  of 
Jane  18, 1886,  of  tbecircuit  court  of  Bitehie, 
vacating  said  tax-deed,  as  well  as  the  af- 
firmance of  that  decree  by  the  supreme 
court  of  appeals,  were  both  set  aside  and 
reversed  by  the  subsequent  decree  of  the 
supreme  court;  and  that  the  defendants 
bad  no  right  or  titie  to  said  land.  And 
the  bill  prayed  that  the  deed  from  Davis 
to  Williams,  and  that  from  Loomis,  com- 
missioner, to  Davis,  be  held  void  and  for 
naught,  and  the  clouds  cast  by  them  upon 
bis  title  be  removed,  and  that  be  hare  a 
decree  tor  the  possession  of  the  land.  The 
defendant  Davis  demurred  to  the  bill,  but 
hie  demurrer  was  overruled,  and  a  decree 
pronounced  granting  the  relief  songbt  by 
the  bill  annuUlng  the  deeds  from  Loomis, 
commissioner,  to  Davis,  and  from  Davis 
to  Williams.  DavlH  and  Williams  appeal 
to  this  court. 

At  the  outset  of  our  consideration  of 
this  ease  we  are  brought  by  tbe  demurrer 
and  the  first  assignment  of  error  to  the 
question  of  Jurisdiction  ol  equity  to  enter- 
tain the  bill.  The  appellants  challenge 
such  Jurisdiction  on  the  ground  that  the 
suit  is,  in  effect,  bnt  a  suit  to  try  the  legal 
title  to  land,  tor  which  there  is  plain  and 
adequate  remedy  at  law;  while  the  ap- 
pellee would  sustain  such  Jurisdiction  on 
tba  principle  that  chancery  will  entertain 
suit*  to  remove  clouds  from  titles.  In 
Pomeroy's  Equity,  (section  177,)  it  is  stat- 
ed: "In  all  casea where  theplalntiff  holds, 
or  claims  to  have,  a  purely  legal  estate  in 
land,  and  simply  seeks  to  have  bis  title  ad- 
judicated npon,  or  to  recover  possession 
against  an  adverse  claimant  who  also  re- 
lies upon  an  alleged  legal  title,  there  being 
no  equitable  fMtnre  of  fraud,  mistake,  or 
otherwise,  calling  tor  the  application  of 
equitable  doctrinea  or  the  granting  of  pe- 
culiar equitable  rdlef,  the  remedy  at  law 
Is  adequate,  and  the  concurrent  Jurisdic- 
tion of  equity  does  not  exist.  A  suit  in 
equity,  under  its  concurrent  Jurisdiction, 
will  not  be  maintained  to  take  the  place 
of  the  action  of  ejectment,  and  to  try  ad- 
verse titles  and  claiins  to  land  which  are 
wholly  \egaii,  and  to  award  the  relief  of  a 
recovery  of  possession.  While  this  general 
doctrine  is  well  established,  still,  in  addi- 
tion to  the  particular  cases  of  disputed 
boundaries,  partition,  and  assignment  of 
dower,  over  which  tbe  concurrent  Juris- 
diction may  extend,  and  in  which  a  rem^ 
v.l28.B.no.l4— 45 


dy  strietiy  legal  may  be  granted,  a  court 
of  equity  will  also  confer  the  final  relief  of 

SOBsesslon,  and  will  decree  a  defendant  to 
ellver  up  possession  uf  land  to  tbe  owner 
when  such  relief  is  incidental  to  the  main 
object  of  the  suit,  and  the  action  is 
brought  for  some  object  otherwise  within 
tbe  equity  Jurisdiction."  Bach  has  been 
the  principle  from  the  origin  of  equity  Ju- 
risprudence found  in  all  its  books. 
The  common  law,  from  the  earilest  times, 
by  means  of  writs  of  right  and  other  real 
and  possessory  actions,  has  tried  titles  to 
lands  and  right  to  possession  between  ad- 
versary claimants,  and  has  Jealously 
claimed  such  power,  and  equity  has  con- 
ceded to  It  such  Jurisdiction ;  and  it  does 
at  this  day  do  so  by  means  of  the  action 
of  ejectment.  The  right  of  trial  by  Jury 
has  been  regarded,  next  to  trials  involv- 
ing life  and  liberty,  as  most  essential  and 
fltiy  applicable  to  controversies  involving 
freeholds  In  lands,  under  that  provision  of 
Magva  Cbarta,  which  is  imbedded  In 
American  constitutional  law,  that  no  free- 
man  shall  be  disseised  of  his  freehold  but 
by  the  lawful  Judgment  of  his  peers  or  the 
law  of  the  land ;  and  the  court  of  the  com- 
mon law  Is  the  appropriate  home  of  the 
Jury. 

Now,  in  this  case  the  bill  is  particular 
to  allege  that  the  plalntitf  has  a  purely 
legal  title,  and  it  represents  of  the  defend- 
ant's claim  nothing  else  than  that  he 
claims  a  legal  titie;  and  it  thus  seems  to 
be  a  litigation  between  legal  claims,  with- 
in the  spirit  of  the  law  as  laid  down  by 
Pomeroy  above  quoted.  So  we  view  it. 
But  recourse  to  equity  is  sought  to  be  vin* 
dicated  in  this  case  by  the  plea  that  it  has 
Jurisdiction  to  dispel  clouds  from  title  by 
actual  cancellation  of  the  muniments  on 
wbich  the  weaker  claim  rests.  Mr.  Pom- 
eroy in  his  Equity  Jurisprudence  (section 
1398, 1399)  thus  states  the  doctrine:  "The 
Jurisdiction  of  courts  of  equity  to  remove 
clouds  from  title  is  well  settled,  the  relief 
being  granted  on  the  principle  qaia  timet; 
that  is,  that  the  deed  or  other  Instrument 
constituting  the  cloud  may  be  used  to 
injuriously  or  vexatiously  embarrass  or 
affect  a  plaintiff's  title.  Whether  or  not 
the  Jurisdiction  will  be  exercised  depends 
upon  the  fact  that  the  estate  or  interest 
to  be  protected  is  equitable  in  Its  nature, 
or  that  the  remedies  at  law  are  inadequate 
where  the  estate  or  interest  is  legal;  a 
party  being  left  to  his  legal  remedy  where 
his  estate  or  interest  is  legal  in  Its  nature, 
and  full  and  complete  Justice  can  thereby 
be  done. "  In  note  4  to  section  1899,  Pom- 
eroy, citing  various  authorities  to  hU  sup- 
port, states  that,  when  the  estate  or  in- 
terest to  be  protected  is  equitable,  the  Ju- 
risdiction should  be  exercised,  whether  the 
plaintiff  is  in  or  out  of  possession,  for  then 
legal  remedies  are  not  possible ;  but  that, 
when  the  estate  or  interest  Is  legal  in  its 
nature,  the  exercise  of  the  Jurisdiction  to 
remove  clouds  depends  upon  the  adequacy 
of  legal  remedies.  Thus,  for  example,  a 
plaintiff  out  of  possession,  holding  the  le- 
gal title,  will  be  left  to  his  remedy  by  eject- 
ment, under  ordinary  circumstances.  For 
myself,  I  consider  this  a  correct  sta  tement  of 
the  law.  Tbe  Virginia  court  of  appeals, 
in  Carroll  v.  Brown,  28  Orat.  791,  followed 
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this  doctrine,  holdiner  that  equity  baa 
larlBdictloa  of  a  suit  brouKht  by  the  own- 
er in  puseeBston  to  set  aside  a  deed  put 
upon  record  whereby  the  complainant's 
land  has  been  wronKfally  conveyed  to  a 
purchaser  at  a  tax-sale;  the  opinion  quot- 
ing and  approvinic  Cooley  on  Taxation, 
stating  that,  where  the  tax  purchaser  is 
in  possession,  the  owner  must  resort  to 
law,  or,  where  neither  is  in  possession,  he 
most  resort  to  law.  As  to  tax-deeds  this 
court  has  sustained  equity  Jurisdiction  to 
cancel  them,  regardtoss  of  who  h^d  pos- 
session. Simpson  V.  Edmiston,  28  W.  Va. 
C78,  and  cases  cited.  In  this  case  the  bill 
does  not  state  plainly  as  It  should  the  Ju- 
risdictional fact  that  plaintiff  is  in  posses- 
sion. True,  it  does  state  that,  upon  his 
recovery  in  ejectment,  plaintiff  went  into 
possession;  but  the  bill,  and  an  exhibit  of 
a  decree  In  the  suit  selling  the  land  for 
purchase  money,  show  a  sale,  and  the 
award  of  writ  of  possession  to  Davis,  the 
purchaser  at  the  Judicial  sale,  whereby  he 
may  have  obtained  possession;  and  the 
bill  alleges  the  plaintiff's  right  to  immedi- 
ate possession,  and  prays  that  he  may 
have  a  decree  for  the  possession  of  the 
land ;  and  therefore  we  treat  it  as  show- 
ing the  defendant  In  possession,  or,  at 
least,  as  not  showing  plaintiff  in  posses- 
sion. 

An  additional  reason  against  equitable 
JurisdlctioB  occurs  to  me,  and  it  lies  in 
the  fact  that  the  bill  not  only  shows  .that 
there  is  adequate  remedy  at  law,  but 
that  the  plaintiff  already  had  entered  the 
law  forum  by  an  action  of  ejectment,  and 
recovered  Judgment  for  the  land,  which, 
HO  far  as  the  Dili  shows,  remains  in  full 
force,  and,  as  it  allegea,  confers  upon  him 
valid  title.  What  is  shown  to  deprive 
said  Judgment  of  its  legal  force?  Does  it 
not  possess  that  effect  which  the  law  ac- 
cords to  a  Judgment  in  ejectment?  Its 
efficacy  may  be  denied.  So,  if  the  decree 
in  this  cause  should  stand,  the  efficacy  of 
It,  too,  might  be  denied ;  and  would  that 
call  for  still  another  resort  to  the  equity 
court?  The  casu  of  De  Camp  v.  Cama- 
han,  26  W.Va.  839,  holding  that  equity  has 
Jurisdiction  to  caned  a  deed  which  is  a 
cloud  upon  the  title  of  one  out  of  posses- 
sion of  land,  is  cited ;  but  I  do  not  tblnli 
that  case  can  a  pply  to  this,  because  of  the 
fact  that  here  the  plaintiff,  having  ade- 
quate remedy  at  law,  did  actually  resort 
to  it,  and,  when  be  brought  this  suit,  had 
a  Judgment  in  ejectment,  which  was  not 
the  case  In  De  Camp  v.  Camahan.  and, 
besides,  the  opinion  sustains  the  Jurisdic- 
tion there  on  the  ground  of  partition,  and, 
that  being  an  acknowledged  Jurisdiction 
to  equity,  it  would  pass  on  the  title  inci- 
dentally to  other  relief.  The  cases  of  Orln- 
nan  v.  Edwards,  21  W.  Ya.  847;  Haymond 
V.  Camden,  22  W.  Ya.  180;  and  Sturm  v. 
Fleming,  Id.  404,— which  have  been  re- 
ferred to  as  sustaining  the  Jarisdiction 
claimed, — werenot  cases  toremoveclouds, 
but  cases  where  such  relief  was  clearly 
proper  on  other  grounds.  Qrinnan  v.  Ed- 
wards was  a  case  where  a  party  purchased 
land,  and  went  within  the  Confederate 
lines,  and  while  there  suit  was  brought  by 
the  vendor  within  the  Union  lines  to  sell 
the  land  for  unpaid  purchase  money,  and 


the  land  was  aold.  The  vendee  later  soed 
his  vendor,  who  bad  purchased  at  the  sale 
under  decree,  and  a  party  to  whom  be 
sold,  asking  specific  performance,  and  at- 
tacking such  Judicinl  sale.  Here,  specific 
performance  gavejurisdiction.  The  party 
Gonld  not  sue  at  law.  Uoldlng  the  Jadi- 
ddl  sale  void  because  the  vendee  was  in 
the  Confederate  lines  when  the  sale  was 
made  was  simply  incidental  to  the  main 
relief.  Haymond  v.  Camden  was  a  case 
wherein,  while  a  party  was  within  the 
Confederate  lines  a  suit  within  the  Union 
lines  was  prosecuted  against  him,  and  de- 
cree rendered  on  publication  against  him 
as  a  non-resident;  and  afterwards  he  ap- 
peared and  filed  an  answer,  asking  rehear- 
ing and  reversal  lor  certain  errors ;  and 
the  court,  treating  the  cmswer  as  a  peti- 
tion for  rehearing  simply,  reheard  the  case 
under  the  statute  allowing  rehearing  tu 
non-residents,  and  held  the  decree  errone- 
ous and  void.  Sturm  v.  Fleming  was  a 
petition  to  rehear  a  case  in  which  a  decree 
had  been  rendered  against  a  party  within 
the  Confederate  lines  on  order  of  publica- 
tion, under  which  his  lands  wwe  sold; 
and  the  court  treated  it  as  a  bill  in  the 
nature  of  a  bill  of  review,  and  reheard  the 
decree,  holding  it  not  merely  erroneoiis, 
but  void.  These  two  cases  were  simply 
cases  of  rehearing,  not  original  suits  No 
one  of  these  three  cases  asserts  the  rifcbt 
of  equity  to  entertain  an  original  bill  by 
a  person  out  of  possession  of  land  to  can- 
cel Instruments  because  they  b^i^et  cdoads 
on  title,  when  the  contest  Is  between  lesal 
titles,  and  there  Is  no  inadequacy  of  reme- 
dy at  law.  It  may  be  said  that  the  tact 
that  there  is  one  decree  of  the  supreme 
court  of  appeals  affirming  a  decree  of  ttie 
circuit  court,  which  latter  decree  vacated 
the  tax -deed,  and  the  fact  that  there  is  a 
later  decree  of  the  supreme  court  setting 
aside  its  first  decree,  and  reversing  said 
decree  of  the  circuit  court,  and  diamisslng 
the  bill  seeing  to  impeach  the  tax-deed, 
additionally  complicate  and  becloud  plain- 
tiff's title;  but  the  ready  answer  Is  that 
all  questions  arising  from  those  decrees 
may  be  effectively  passed  on  at  law.  Just 
as  well  as  in  equity,  and  they  do  not 
change  the  nature  of  the  controveray.  I 
would  prefer  to  decide  all  questions  pre- 
sented in  this  cause,  bat.  as  we  decide  the 
case  only  on  the  point  of  Jurisdiction.  I  go 
no  further  than  a  decision  on  that  point 
requires.  A  system  of  Jurisprodence  like 
ours,  consisting  of  two  d^artmoits,— law 
and  equity,— which  often  turns  a  wiltor 
without  relief  out  of  the  door  of  one,  only 
to  enter  the  door  ol  the  other.  Is  highly 
defective,  in  the  opinion  of  many.  It  may 
be  wise  or  unwise,  bat  it  Is  oor  heritaee 
from  nur  forefathers  centuries  back,  and 
such  Is  the  house  in  which  we  now  live. 
We  cannot  disregard  its  apartments  with- 
out disregarding  the  precedents  of  the 
past,  and  tearing  down  the  structure. 

It  appears  from  plain UfTs  deposition 
that  he  was  not.  bat  WUliams  was.  In 
possession  of  the  land  when  this  suit  was 
brought;  and  thus  it  appears  that  the 
bill  could  not,  if  sent  back,  be  amended  so 
as  to  all^^  that  plaintiff  was  in  poeaoo 
sion,  if  that  fact,  in  view  ol  the  existence 
of  the  judgment  In  alectment.  could  affect 
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anytblng.  Tberetora  we  reverse  and  aaa- 
tain  tbe  demurrer,  and  diBmisB  the  bill, 
only  because  of  want  of  Juriedlctlon  in 
equity,  but  withont  any  pre]adlce  to 
plalntifTB  rights.    Beversed. 

LuoAB,  P.,  and  Enousb,  J.,  eoncnrted. 
Holt,  J.t  absent. 


Bbown'b  Asm'r  t.  Town  or  Gdyandottb. 

{Supnmt  Ovwrt  nf  Apptalt*  of  Wut  Virginia 
Dee.  8, 18B0.) 

liXABnirm  at  Towns— Tosis  o*  Aeasn. 

1.  Ab  to  the  power*  and  funotions  of  a  town 
ef  e  tmblic  govaromental  character,  It  Is  not  lia- 
ble for  damages  caused  by  the  wtonffful  aeto  or 
negligenoe  of  Its  ofiloers  or  agents  therein. 

i.  A  town  is  not  liable  for  damages  for  the 
death  of  a  person  caosed  by  the  burning  of  its 
lail  while  snob  person  was  confined  therein  by 
town  anthori^  for  a  violation  of  Its  ordinanres, 
thongh  snch  wv  was  attritmtable  to  the  wrong- 
ful act  or  negligenoe  of  the  offloers  or  agents  of 
the  town. 
i8ifUabu»  by  the  Court) 

Error  to  circnit  coart,  Cabell  connty* 
Gibson  A  iiiebie,  lor  plaintiH  in  error. 
Slmma  A  Enslow,  for  defendant  in  error. 

Bbannon,  J.  Phillip  Brown,  adminis- 
trator of  Frank  Brown,  deceased,  brought 
an  aeljon  on  the  case  against  the  town  of 
Gnyandotte  in  the  circuit  court  of  Cabell 
«uanty  to  recover  damages  for  injury  to 
Frank  Brown  while  confined  in  tbe  lock- 
up of  that  town,  caused  by  the  burning  of 
the  Jail,  from  which  injury  Brown  died. 
Tbe  defendant's  demurrer  to  the  declara- 
tion was  sustained,  and  Judgment  ren- 
dered tor  the  defendant;  and  this  is  a 
writ  of  error  to  that  Judgment  obtained 
by  said  plaintiff. 

Tbe  declaration  alleged,  in  substance, 
that  tbe  town  bad  a  Jail  or  lock-up,  where- 
in It  was  accustomed  to  confine  persons 
arrested  and  convicted  of  offenses  against 
tbe  town;  that  Frank  Brown  was  arrest- 
ed by  the  marshal  of  the  town,  and  placed 
in  said  Jail,  and  confined  therein  by  au- 
tborlty  of  tbe  town,  and  that  it  thus  be- 
came its  duty  to  use  all  due  and  reasona- 
ble care  and  diligence  to  safely  keep  said 
Brown  while  so  in  custody;  yet  the  de- 
fendant, not  regarding  its  duty,  did  not 
ase  reasonable  and   proper  means,  care, 
and  diligence  to  safely  keep  said  Brown, 
bat  wholly,  wrongfully,  negligently,  and 
injoriously  failed  to  do  so,  and  wrongful- 
ly, wlllfnlly,  and  negligently  suffered,  per- 
mitted, and  caused  said  jail   to  be   de- 
stroyed by  fire,  whereby  Brown  was  un- 
able to  get  out  by  reason  of  his  weak  con- 
dition from  the  effect  of  a  blow  on  the 
tiea  d,  and  was  so  badly  burnt  that  he  died. 
The  cases  apontbesubjectoflthe  liability 
of  cities  and  towns  In  tort  for  tbe  wrong- 
ful acts  and  n^Iigence  of  their  officers  are 
jtamerons,   tbe  field   of  their  discussion 
'vrlde,    and   they  draw  nice  distinctions. 
'These  municipal  corporations,  unlike  pri- 
vate ones,  are  organized,  not  for  gain,  but 
for  tbe  public  weal,  as  important  instru- 
mentalities in  government,  and  they  are 
ernpported  by  tbe  taxation  of  their  people, 
and  sbonld  not  be  made  liable  for  the  acts 
of    tbelr  officers,  done  in  performance  of 


purely  governmental  powers  for  the  bene- 
fit of  the  public,  and  not  their  private  ben- 
efit; for  otherwise  it  would  be  impossible 
to  say  where  their  liabilities  would  end, 
or  how  onerous  would  be  the  burden  laid 
upon  those  who  sustain  their  existence. 
It  seems  to  be  well  settled  that  they  are 
not  liable  by  implication  for  such  acts 
done  in  their  public  capacity,  as  governing 
agencies,  in  the  discharge  of  duties  for  the 
public  or  general  (not  corporate)  benefit. 
Dill.  Mun.  Corp.  S  9d6.  Shearman  and  Bed- 
field,  in  tbeir  work  on  tbe  Law  of  Negli- 
gence, S  268,  very  well  state  the  rule  as  fol- 
lows: "The  governmental  powers  of  the 
state  are  further  exercised  by  a  great  num- 
ber of  municipal  and  qvast  municipal  or- 
ganizations, such  as  cities,  towns,  coun- 
ties, and  boards,  to  which,  for  purposes  of 
government,  and  tor  the  benefit  and  serv- 
ice of  the  public,  tbe  state  delegates  por- 
tions of  its  sovereignty,  to  be  exercised 
within  particular  portions  of  territory  tor 
certain  well-defined  public  purposes.  To 
the  extent  that  such  local  or  special  or- 
ganizations possess  and  exercise  govern- 
mental powers  they  are,  as  it  were,  de- 
partments of  state.  As  such,  in  the  ab- 
sence of  any  statute  to  the  contrary,  they 
have  the  privilege  and  immunity  of  tbe 
state.  They  partake  of  tbe  state's  prerog- 
ative of  sovereignty.  In  that  they  are  ex- 
empt from  private  prosecution  for  the 
consequences  of  tbeir  exercising  or  neglect- 
ing to  exercise  the  governmental  powers 
they  possess.  To  the  extent  that  tbey  ex- 
ercise such  powers,  theirdutles  are  regard- 
ed as  due  to  the  public,  not  toindlTlduals. 
Their  officers  are  not  agents  of  the  corpo- 
ration, but  of  'the  greater  public,'  the 
state.  No  relation  of  agency  existing  l>e- 
tween  the  corporation  and  its  officers  with 
respect  to  tbe  discharge  of  these  public 
governmental  duties,  tbe  corporation  is 
not  responsible  for  tbe  acts  or  omissions 
of  its  officers  therein.  This  is  nothing 
more  than  an  application  and  proper  exten- 
sion of  the  rule  that  the  state  is  not  liable 
for  the  misfeasance  of  Its  officers. "  This 
principle  is  fully  recognized  in  tbe  case  of 
Mendel  v.  Wheeling,  28  W.Va.  246,  in  tbe  able 
opinion  in  which,  delivered  by  President 
Johnson,  very  many  cases  bearing  on  vari- 
ous phases  of  this  subject  are  cited  and 
commented  upon.  I  think  the  duty  and 
fanction  of  keeping  a  Jail  and  confining 
therein  offenders  against  tbe  municipal  or- 
dinances of  a  town  are  plainly  purely 
governmental  in  character,  and  fall  with- 
in the  rule  Just  stated.  The  declaration 
does  not  tell  us  to  the  negligence  or  act  of 
what  officer  of  the  town  the  burning  is 
cbargeable.  It  says  tbe  town  "suffered 
and  permitted  and  caused  tbe  said  Jail  or 
lock-up  to  be  destroyed  by  Are.  Tbe 
question  arising  on  demurrer,  it  might  oc- 
cur to  the  mind  that  the  act  of  expressly 
causing  tbe  burning  may  hare  been,  aot 
that  of  a  subordinate  officer  or  the  keeper 
of  tbe  Jail,  but  by  the  chief  officer,  or  even 
by  order  of  its  council ;  but  such  a  crimi- 
nal act  would  be  nltm  rtrea,  not  within  tbe 
corporate  powers  conferred  by  law  on  the 
town,  and  for  it  the  town  would  not  be 
liable.  2  Dill.  Mun.  Corp.  (4th  Ed.)  5  968. 
So  that  I  think  that,  even  on  demurrer, 
tbe  non-liability  of  the  town  appears.    Id 
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Blchmoud  v.  Long,  17  Orat.  375,  tbe  city 
ol  Ricbmond  was  held  not  liable  tor  lusa 
of  a  slave  admitted  as  a  small-pox  patient 
into  the  city  hospital,  because  ot  the  negli- 
gence of  its  agents  there  allowing  him  to 
escape  and  freeze.  Tbe  case  was  decided 
on  principles  above  stated,  and  contains  a 
valuable  discussion  of  the  subject.  Its 
principle  was  approved  by  the  Missouri 
court  In  Murtaugb  v.  St.  Louis,  44  Mo.  479, 
holding  that  city  not  liable  to  a  non-pay- 
ing patient  at  its  hospital  tor  injuries  re- 
BOlting  from  negligence  and  misfeasance  of 
tbe  officers  and  servants  of  the  Institution. 
In  Dargan  v.  Mayor,  81  Ala.  469,  and 
Stewart  v.  City  of  New  Orleans,  9  La.  Ann. 
461,  cities  were  held  exempt  from  damages 
for  slaves  killed  by  police  officers.  In  Bar- 
man V.  Lynchburg,  83  Orat.  87,  that  city 
was  held  not  liable  for  property  destroyed 
by  police  without  orders  from  governing 
power  of  the  city.  In  Prather  v.  City,  IS 
B.  Mon.  559,  City  officers  were  hold  qvaal 
civil  officers  of  government,  and,  though 
they  might  be  liable  for  malfeasance  or  non- 
feasance,' the  city  Is  liable  for  neither.  In 
Mendel  v.  Wheeling,  snpra,  this  court  re- 
fused to  hold  the  city  ot  Wheeling  liable 
tor  loss  of  a  factory  by  fire  by  reason  of 
an  insufficient  supply  of  water  from  its 
water-wnrl{B  caused  by  negligence  of  Its 
agent,  though  it  owned  such  worlts,  and 
received  pay  for  water  supplied  by  them. 
Being  of  opinion  that  the  town  of  Goyan- 
dotte  is  not  liable  on  the  case  made  by  tbe 
declaration,  we  affirm  tbe  Judgment. 

Lucas,  P.,  and  Ekulibb,  J.,  concurred. 
Holt,  J.,  absent. 


Babnkb  t.  Botbbs  et  a/. 

(Supreme  Court  of  Appeals  af  West  Virginia. 
Dec.  S,  1890.) 

VaxsasruM  jlitd  Bubbtt— Dibchaxob  o*  Subbtt— 

PutTNEBBBIP. 

1.  A  plea  drawn  under  seoUons  1  and  9  of 
chapter  101  of  tbe  Code,  which  authorixe  a  secu- 
rity to  notify  the  creditor  to  Institute  suit  against 
the  principal,  and  provide,  in  default  ol  bis  do- 
ing 80  in  a  reasonable  time  thereafter,  that  be 
shall  forfeit  his  right  ot  recovery  against  such 
surety,  should  aver,  not  only  the  solvency  of  the 
principal  at  the  time  suit  should  have  been  insti- 
Inted,  but  also  that  he  then  resided  in  this  state. 

3.  Two  partners  executed  a  promissory  note 
as  follows:  "tSTT-OO.  PalaUne,  W.  Va.,  Mch.  S7, 
1877.  Twelve  months  after  date  we  promise  to 
pay  to  the  order  of  Thos.  H.  Barnes  three  hun- 
dred and  seventy-seven  dollars,  without  interest, 
value  received.  Botkbs  &  Habdbk,  "—and  sub- 
sequently dissolved,  and  the  retiring  member 
agreed  with  his  late  associate  that  the  latter 
should  retain  the  paitaership  ivopert^,  and  pay 
the  debts  of  the  firm,  and  duly  notifiea  the  com- 
mon creditor  of  this  agreement,  and  required  him 
to  bring  suit  as  provided  in  sections  1  and  8  of 
chapter  101  of  the  Code;  but  the  creditor  never 
assented  to  the  arrangement,  and  did  not  bring 
suit  until  the  remaining  partner  had  beoome  in- 
solvent, when  he  brought  this  action.  Held,  that 
such  agreement  between  the  partners,  so  far  aa 
the  common  creditor  was  concerned,  was  re*  inter 
alto*  acta,  and  he  retained  unimpaired  all  of  his 
rights  and  remedies  against  both  partners  as 
principals,  and  the  said  provisions  In  the  Code 
for  the  relief  of  sureties  do  not  apply  to  anch  a 
case. 

ISuUoinu  by  the  Court) 


Error  and  sapomedetu  to  clrenit  court. 
Marion  county. 

J.  A.  Hafxerty,  torplaintiH  In  error.  17. 
N.  Araett.Jr.,  and  W.  S.  Hnymoad,  for 
defendant  in  error. 

LocAB,  P.  This  was  an  action  of  debt 
in  tbe  DBual  form,  brought  by  tlie  plalntW 
in  the  circuit  court  ot  Marion  county, 
against  the  defendants,  as  late  partners, 
doing  buHiness  under  the  style  of  Boyers 
ft  Harden.  There  was  a  plea  ot  payment, 
on  which  issue  was  Joined.  There  was  al- 
so a  special  plea  filed,  as  follows :  "  That 
tbe  note  upon  which  suit  was  brought 
was  made  by  tbe  said  Boyers  &  Harden 
as  a  partnership,  tben  doing  badness  un- 
der the  firm  name  of  Boyers  &  Harden,  for 
n  debt  ot  the  said  firm ;  that  after  the  giv- 
ing ot  said  note,  and  after  Its  maturity, 
the  said  partnership  was  dissolved  by 
agreement,  by  which,  among  other  things, 
it  was  stipulated  that  the  said  John  M. 
Harden  should  pay  and  fully  discharge  all 
the  then  existing  debts  and  liabilities  ol 
the  said  firm  or  partnership  ot  Boyprs  ft 
Harden,  including  the  said  debt  specified 
in  tbe  said  promissory  note  on  which  suit 
was  brought,  of  which  the  plaintllf  had 
notice;  that  after  the  said  dlssol ntlon  ot 
tbe  said  partnership,  and  after  a  cause  ot 
action  bad  accrued  to  the  said  plaintiff  up- 
on the  said  promissory  note,  and  while  the 
said  John  M.  Harden  was  entirely  solv- 
ent und  of  sufficient  means  to  have  paid 
tbe  whole  amount  ot  said  promissory  note, 
to-wlt,  on  the  7th  day  of  July,  18S0,  the 
said  defendant  Boyers,  yonr  petitioner, 
gave  due  notice  in  writing  to  the  said 
plaintiff,  according  to  the  form  ot  tbe  stat- 
ute in  such  case  provided  and  made,  re- 
quiring tbe  said  plaintiff  forthwith  to  in- 
Btltnte  suit  upon  said  promissory  note; 
that  the  said  plaintiff  disregarded  said  no- 
tice in  writing,  and  did  not,  nor  would.  ^ 
ther  at  that  or  at  any  other  time  during 
the  solvency  of  the  said  John  M.  Harden, 
institute  suit  upon  the  said  promlseory 
note,  but,  on  the  contrary  thereof,  wholly 
refused  so  to  do;  that  afterwards  the 
said  John  M.  Harden  became  totally  in- 
Rovent,  and  has  ever  since  remained  and 
now  is  totally  insolvent."  This  special 
plea  was  demurred  to,  but  the  demurrer 
was  overruled,  and  issue  was  Joined  on 
the  two  pleas.  In  the  progress  of  the  trial 
the  evidence  ottered  by  the  defendant  to 
sustain  his  plea  was  objected  to,  and  the 
court  rejected  it,  and  the  defendant  except- 
ed. No  service  of  process  was  ever  ob- 
tained upon  Harden,  and  Barnes  made  his 
separate  defense,  as  above  set  out. 

The  only  question  necessaryto  be  consid- 
ered in  this  case  is  whether  the  special  plea 
constituted  a  good  defense,  for,  if  not,  tbe 
demurrer  should  have  been  sustained,  and 
the  defendant  was  not  injured  by  the  ex- 
clusion of  his  testimony.  The  Code  pro- 
vides In  section  1  and  2  of  chapter  101  as 
follows:  "(1)  The  surety  or  guarantor  or 
Indorser,  (or  his  personal  representative,) 
of  any  person  bound  by  any  contract. 
may,lf  a  right  ot  action  has  accrued  there- 
on, require  the  creditor  or  bis  personal 
representative,  bynottce  in  writing,  forth- 
with to  institute  suit  thereon;  and  If  he 
be  bound  in  a  bond  with  collateral  condi- 
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tloDB,  or  for  the  performance  of  some  col- 
lateral undertHklng,  be  shall  also  specify 
in  sacb  requisition  the  breach  of  the  con- 
ditions or  nndertaklnxs  for  wbicta  be  re- 
quirefl  suit  to  be  brought.  (2')  If  Bdch 
creditor  or  his  representatiye  shall  not, 
in  a  reasonable  time  after  such  requlsl- 
tlun,  institute  suit  against  every  party  to 
such  contract  who  is  resident  in  this  state, 
and  not  Insolvent,  and  prosecnte  the  same 
with  dne  diligence  to  Judgment  and  by  ex- 
ecution, he  shall  forfeit  his  right  to  de- 
mand of  such  surety  or  his  estate,  and  all 
his  co-sureties  and  their  estates,  the  money 
due  by  any  such  contract  for  the  payment 
of  money,  or  the  damage  sustained  by  any 
breach  of  the  collateral  condition  or  un- 
dertaking specified  as  aforesaid ;  but  the 
coudltions,  rights,  and  remedies  against 
the  principal  debtor  shall  remain  unim- 
paired thereby." 

It  Is  obvious  that,  under  the  second  sec- 
tion, the  plea  should  not  only  have  stated 
that  Harden  was  solvent,  but  that  he  was 
a  resident  of  this  state.    But,  independ- 
ently of  this  defect,  it  will  be  observed  that 
all   the  rights  and  remedies  against  the 
principal  debtor  are  carefully  guarded  in 
these  sections,  and  are  to  remain  unim- 
paired.  And  the  question  is  whether  both 
partners  did  not  remain  bound  to  credit- 
ors of  the  firm  as  principals  notwithstand- 
ing the  dissolution  and  agreement  where- 
by, as  between  themselves,  one  of  them  be- 
came primarily  liable,  and  the  other  took 
the  position  of  bis  security.    It  is  not  in 
the  power  of  Joint  debtors  to  change  their 
relations  to  a  common  creditor,  without 
his  consult,  and  the  plea  does  nut  allege 
that  the  plaintitf  was  ever  consulted  or 
ever  consented  to  any  such  arrangement. 
In  fact,  he  ignored  the  notices  which  were 
served  upon  him,  as  I  think  he  had  a  right 
to  do.    The  case  of  Johnson  v.  Toung,  20 
TV.  Va.  614.  which  has  been  cited  in  sup- 
port of  a  contrary  doctrine,  goes  no  fur- 
ther in  the  syllabus  than  to  decide  that 
where  one  of  two  partners  purchases  the 
interest  of  the  other  in  the  partnership 
property,  and  assumes  and  agrees  to  pay 
the  partnership  debts,  as  to  such  debts 
tbe  former  becomes  in  equity  the  principal 
debtor,  and  the  latter  a  surety.    This  an- 
nunciation must  be  taken  in  connection 
vritb  the  application  to  tbe  actual  facts 
of  that  case,  which  did  not,  in  any  man- 
ner, involve  the  question  we  are  now  dis- 
cussing, OS  to  whether  the  copartners  can, 
by  any  private  arrangement  between  them- 
nelves,  change    their    relations,  as  prin- 
cipals, to  tbe  common  creditor.    It  is  true 
there  are  some  expressluns  in  the  opinion 
(see  Id.  657)  which  intimate  such  seeming 
concurrence  in  the  doctrine  contended  for 
by  the  plaintiff  in  error;  but,  on  the  other 
band,  there  is  quoted,  with  approval,  an 
extract  from  Buchanan  v.  Clark,  10  Orat. 
164,  which  states  tbe  correct  doctrine  in 
-terse  and  unambiguous  language,  as  fol- 
lows: "As  between  the  partners  and  the 
creditor,  they  were  all  equally  bound ;  and 
no  nnderstanding  and  agreement  between 
themselves  could  change  that  relation  so 
as  to  Impair  bis  rights. "   This  is  the  doc- 
trine of  tbe  eariy  text-books,  and  it  is  the 
later  English  doctrine.    Story  lays  it  down 
thns:  "In  the  first  place,  the  dissolution 


of  a  partnership,  whether  it  be  by  the  vol- 
untary act  or  will  of  the  parties,  or  by  the 
retirement  of  a  partner,  or  by  mere  afflux 
of  time,  will  not  in  any  manner  change  tbe 
rights  of  third  persons  ^  to  any  past  con- 
tracts and  transactions  with  or  on  ac- 
count of  the  firm;  but  their  obligation 
and  efiicacy  and  validity  will  remain  the 
same,  and  be  binding  upon  the  partner- 
ship in  the  same  manner,  as  if  no  dissolu- 
tion had  taken  place. "  See  Story,  Partn. 
S  884.  Thus  be  states  tbe  general  rule; 
and  upon  the  particular  Illustration  which 
we  are  now  considering  he  Is  no  less  em- 
phatic. "It  freq uently happens  that, upon 
tbe  retirement  of  one  partner,  tbe  remain- 
ing partners  undertake  to  pay  tbe  debt, 
and  to  secure  the  credits  of  the  firm.  This 
is  a  mere  matter  of  private  arrangement 
and  agreement  between  the  partners,  and 
can  in  no  respect  be  admitted  to  vary  the 
rights  of  the  existing  creditors  of  the  firm. 
But  in  all  cases  of  this  sort  it  may  t>e 
stated  as  a  general  doctrine  that,  if  the 
arrangement  is  made  known  toaeraditor, 
and  he  assents  to  It,  and  by  his  subsequent 
acts  or  conduct  or  binding  contract  he 
agrees  to  consider  the  remaining  partners 
as  his  exclusive  debtors,  he  may  lose  all 
right  and  claims  against  the  retiring  part- 
ner, especially  if  the  retiring  partner  will 
sustain  a  prejudice,  and  the  creditor  will 
receive  a  benefit,  from  such  acts,  conduct, 
or  contract."  Id.  §  158.  So,  also,  Collyer 
sa.y8:  "Uf  course,  any  arrangement  be. 
tween  the  partners  themselves  cannot  lim- 
it or  prevent  their  ordinary  responsibil- 
ities to  third  persons,  unless  the  latter  as- 
sent to  such  arrangement. "  1  Colly.  Partn . 
c.  17,  S  407.  Again  he  says :  "  In  order  that 
one  liability  may  be  replaced  by  another, 
by  agrreement.  It  is  essential  that  the  per- 
son in  whom  the  correlative  right  resides 
should  be  a  party  to  tbe  agreement,  or 
should,  at  all  events,  show  by  some  act 
of  bis  own  that  he  accedes  to  the  substi- 
tution. If  A.,  being  indebted  to  B.,  trans- 
fera  his  liability  to  C,  and  B.  does  not  as- 
sent to  the  transfer,  his  rights  are  wholly 
unaffected;  he  will  neither  acquire  any 
right  against  C,  nor  lose  his  former  right 
against  A.  As  regards  B.,  the  agreement 
between  A.  and  C.  is  ras  Inter  aTloa  tusta, 
and  it  does  not  in  anyway  benefit  or  prej- 
udice him.  But  it  B.  assents  to  the  ar- 
rangement come  to  between  A.  and  C.,and 
adopts  C.  as  his  debtor  instead  ot  A.,  then 
A.'s  liabilityto  B.isat  an  end, and B. must 
look  for  payment  to  C,  and  to  him  alone. 
To  apply  this  to  cases  of  partnership,  let 
it  be  supposed  that  a  firm  of  three  mem- 
bers, A.,  B.,  and  C,  is  indebted  to  D. ;  that 
A.  retires,  and  B.  and  C,  either  alone  or 
together  with  a  new  partner,  E.,  take 
upon  themselves  the  liabilities  of  the  old 
firm.  D.'s  right  to  obtain  payment  from 
A.  and  B.  and  C.  is  nut  affected  by  the 
above  arrangement,  and  A.  does  not  cease 
to  bp  liable  to  him  for  the  debt  in  ques- 
tion." 2  Colly.  Partn.  c.  24.  §596.  Mr.  Par- 
sons is,  if  possible,  still  more  em  phatic.  Ha 
says:  "No  dissolution  of  any  kind  affects 
the  rights  of  third  parties  who  have  had 
dealing  with  the  partnership  without  their 
consent.  This  is  a  universal  rule,  without 
any  exception  whatever.  Undoubtedly 
the  partners  may  agree  as  they  please 
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about  their  Joint  property,  and  all  the 
parts  of  it,  and  bo  they  may  about  their 
joint  obligations;  and  all  such  agreements 
are  ralid,  so  far  as  they  do  not  altect  the 
rights  of  strangers,  but  where  they  do, 
they  are  wholly  void.  Thas  three  part- 
ners may  agree  to-day  to  dissolve  and  to 
divide  all  the  property  in  a  certain  way, 
specifying  that  one  shall  have  this,  an- 
other that,  and  the  third  that  thing.  Or 
they  make  each  an  agreement  about  some 
one  or  more  things,  and  not  about  all. 
And  these  agreements  determine  the  prop- 
erty in  these  things  etfectnally  as  to  the 
partners  themselves.  But  they  are  all  re- 
sponsible /a  solldo  for  the  debts  dne  by 
the  firm,  and  all  the  Joint  propwty  of  the 
firm  Is  Just  as  liable  for  the  Joint  debts 
after  such  division  or  settlements  among 
themselves  as  it  was  before.  So,  too.  It  is 
very  common  for  the  partners  to  agree, 
not  only  that  one  of  them  may  settle  and 
wind  up  the  partnership  concern,  but  that 
one  or  more  shall  wind  It  np,  and  for  that 
purpose  shall  have  in  full  property  all  the 
goods  or  funds  and  business,  or  a  certain 
part  of  them,  and  shall  pay  all  the  debts, 
and  this  he  undertakes  to  do.  Such  an 
agreement  is  so  far  binding  on  the  part- 
ners that,  if  either  of  the  others  is  obliged 
to  pay  a  debt  thus  assumed  by  a  partner, 
the  partner  paying  may  have  his  action 
fur  the  money  against  the  partner  who 
undertook  to  pay :  but,  so  far  as  the  cred- 
itors are  conserned,  all  the  partners  re- 
main Just  as  responsible  to  all  the  credit- 
ors after  such  an  agreement  as  they  were 
before."    T.  Pars.  Partn.  (8d  Ed.)  428. 

It  is  verytme  that  notwithstanding  the 
unanimity  of  the  text-books  upon  this  sub- 
ject, some  very  respectable  decisions  are 
to  be  toand,  both  in  England  and  the 
United  States,  which  hold  otherwise,  and 
decide  that,  when  once  the  retiring  part- 
ner has  brought  to  the  notice  of  a  creditor 
the  tact  that  the  remaining  member  has 
received  all  the  assets  and  undertaken  to 
pay  the  debts,  such  creditor  Is  bound  to 
recognise  the  new  relation  of  principal  and 
surety  existing  by  operation  of  law ;  and 
if  requested  by  the  retiring  partner  to  col- 
lect his  claims,  and  he  refuses  or  neglects 
so  to  do,  if  at  the  time  of  the  ruquest  the 

Erlncipal  was  Holvent  and  able  to  pay, 
nt  thereafter  becomes  insolvent,  the  re- 
tiring partner  is  discharged.  Perhaps  the 
leading  American  case  which  tbus  holds 
is  Colgrove  v.  Tallman,  67  N.  Y.  95.  That 
case  is  fortified  by,  if  not  founded  directly 
upon,  the  English  case  of  Oakeley  v.  Pashel- 
ler,  10  Bllgh,  (N.  8. )  548,  In  which  the  opinion 
was  delivered  by  Lord  Lyndhurst.  But 
this  case  (Oakeley  v.  Pasbeller)  has  been 
mnch  shaken,  if  not  entirely  overruled,  by 
the  more  recent  English  decisions.  Accord- 
ing to  the  statement  of  the  case  in  the  re- 
cent and  able  work  on  Partnership  by  Mr. 
Bates,  that  case  (Oakeley  v.  Pasheller)  is 
the  very  reverse  of  Miller  v.  Miller,  decided 
by  this  court  in  1876,  and  reported  In  8  W. 
ya.543,  and  the  latter  case  is  binding  upon 
us,  while  the  old  English  case  (1S36)  would 
only  be  persuasive.  The  whole  array  of 
authorities,  both  English  and  American, 
upon  both  sides  of  the  question,  are  col- 
lated by  Mr.  Bates,  who  hi mseif  evidently 
inclines  to  the  sounder  opinion,  support- 


ed, as  it  Is,  as  I  have  shown,  by  all  of  the 
older  text-writers.  1  Bates,  Partn.  §{  533, 
684.  Having  concluded,  for  the  reasons 
stated,  that  the  special  plea  was  bad.  the 
circuit  eoiirt  erred  in  not  sustainius  the 
demurrer  to  it,  but  did  not  err  in  r^ectlog 
all  the  evidence  tending  to  support  It,  and 
the  Judgment  must  therefore  be  affirmed. 

Emoubh  and  Bbannon,  J  J.,  conearred. 
Holt,  J.,  absent 


Morgan's  Asm'b  v.  Bbast  et  ml. 
(Su/prgrM  Court  at  AmedU  af  Wttt  Virginia. 

\        Dea  8, 1880.) 
Srsonno  PmroaiiAKas— Dsnonmoz  ni  QTTurtirr 
or  LuTD. 
IL  sold  to  B.  a  tract  of  land  snppoeed  to 
contain  800  acres,  more  or  less,  at  the  prfoe  of  $U 
per  acre.    A  certain  part  containinir  ^  acres  of 
avenuce  value  waa  held  Iqr  title  paramount,  leav- 
ing a  Mlanoe  aaoertatned  by  carvey  of  8M  acrea. 
BmHA,  K.,  the  vendor,  is  entitled  to  specific  per- 
fonnanoe  as  aKalast  vendees,  with  abatament  of 
pnrohaoe  money  at  oontraot  prioe  for  the  land  lost. 
{ByVUibnt  by  the  Conurt.) 

Appeal  and  aapersadeas  from  drcolt 
court,  Wetsel  county. 

E.  B.  Snodgrasa,  for  appellant.  W.  S. 
WIloy,  for  appellee. 

Holt,  J.  This  was  a  salt  brought  In 
the  circuit  court  of  Wetsel  county  on  the 
28th  October,  1886,  by  John  W.  Morgan, 
plaintiff  below,  against  Brest  and  Braun- 
licb,  to  enforce  payment  of  the  balance  ot 
purchase  money  claimed  to  be  dne  on  a 
contract  under  seal  dated  April  8, 18S2,  tor 
the  sale  and  purchase  ot  a  tract  of  land 
supposed  to  contain  800  acres,  more  or 
less,  which  contract  ia  as  follows:  "Pine 
Grove,  April  8th.  1882.  Article  of  agree- 
ment made  this,  the  8th  day  of  April,  18S2. 
between  J.  W.  Morgan,  party  of  the  flrst 
part,  and  A.E.  Brest  and  C.  F.  Brannlfch, 
party  of  the  second  part,  witness:  That 
said  party  of  the  flrst  part  hereby  cove- 
nants and  agrees  that  If  the  party  of  the 
second  part  shall  flrst  make  the  payments 
and  perform  the  covenants  hereinafter 
mentioned  on  their  part  to  be  made  and 
performed  the  said  party  of  the  fint  part 
will  convey  and  assure  to  the  party  of  the 
second  part,  in  fee-simple,  clear  of  all  In- 
cumbrances whatever, by  a  good  and  sen- 
era!  warranty  deed,  piece  or  tract  of  land 
known  by  deed  made  by  Jacob  Flnharty. 
Francis  Doran,  and  Isaac  Hoge  to  aaid 
J.  W.  Morgan ;  the  said  tract  of  land  lying 
on  the  waters  of  Crow's  run  is  suppuved 
to  contain  three  hundred  acres,  more  or 
less ;  and  the  party  of  second  part  hereby 
covenant  and  agree  to  pay  to  said  party 
of  the  flrst  part  one-half  rash,  tlie  reniai» 
der  in  two  equal  payments,  the  fint  pay- 
ment in  one  year  from  the  Istday  of  April, 
lt*82,  the  second  payment  in  two  years 
from  the  1st  day  of  April,  1882,  with  inteT<- 
est  at  six  per  cent,  per  annum ;  the  said 
land  to  be  fll  per  acre.  [SiKued  amd 
sealed.]  J.  W.  Moroan.  [Seal.]  A.  E. 
Brast.  [Seal.]  C.F.  Bhaunijch.  [Seal.]* 
On  the  back  of  the  contract,  and  as  of  Its 
date,  there  is  indorsed  a  credit  of$l,4ao.SS. 
and  also,  as  of  8d  April,  188S,  a  credit  a< 
f  S50.  These  credits  plaintiff  gives,  and  de- 
fendants claim  no  more. 
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The  controTeroy  in  as  to  abatement  ot 
parchase  money  tor  loss  of  land,  and  set- 
oBb  claimed  connected  with  the  loss.  The 
vendees  bonght  the  land  (or  Its  timber, 
and  at  once  took  poBsesslon,  and  com- 
menced cnttlnK  the  same.  After  they  had 
been  cnttlns  and  removing  the  timber  for 
about  two  and  a  half  years,  and  some 
dsbtem  months  after  the  last  payment 
had  beeomedue,  Morgan  brought  this  suit, 
and  obtained  from  the  Judge  in  vacation 
an  Injunction  from  further  cutting  or  re- 
moving timber,  on  the  ground  that  de- 
fendant bad  no  property  of  any  value  ex- 
cept this  land,  and  that,  if  permitted  to 
farther  diminish  its  value  by  cutting  tim- 
ber. It  would  not  be  worth  the  balance  of 
the  purchase  money.  With  his  bill  Mor- 
gan filed  a  deed  dated  6tb  October,  1880, 
from  himself  and  wife  to  the  vendees,  to 
be  held  as  an  escrow  to  be  delivered  to  them 
on  payment  of  such  balance.  Brast  and 
Brannllcb  filed  their  demurrer  and  their 
Joint  and  several  answer,  and  moved  the 
conrt  to  dissolve  tbe  Injunction,  which 
was  done;  but  tbe  cause  was  retained  for 
farther  bearing.    On  the  26th  of  January, 

1887,  tbe  cause  came  on  to  be  heard  upon 
bUl  and  exhibits  Hied  therewith.  Joint 
and  araarate  answer  of  defendants,  with 
general  replication  thereto,  the  order 
granting  and  order  dissolving  the  injunc- 
tion, and  argument  of  counsel,  and,  on 
motion,  leave  was  given  plaintiff  to  file 
wltbin  30  days  special  replication  to  afflrm- 
ativ*  matter  set  up  in  the  answer;  and 
tbe  court  referred  the  cause  to  Commis- 
sioner Young  to  ascertain  and  report — 
Pbvt.  What  amount  of  land  was  includ- 
ed In  the  boundaries  ot  the  land  sold, 
leaving  out  the  part  recovered  by  Thomas 
Cunningham  in  the  ejectment  suit  ot  John 
W.  Morgan  against  Thomas  Cunningham, 
tried  at  September  term,  1886,  of  the  cir- 
cuit court  of  Wetzel  county.  Secoad.  The 
amount  of  purchase  money  due  plaintiff 
from  defendants,  based  on  the  terra ")  of 
the  contract  In  tbe  bill  set  forth.  Tbtiri. 
What  abatement  of  purchase  money,  if 
any,  the  defendants  are  entitled  to. 
Foortb.  What  amount.  If  any,  defendants 
are  entitled  to  as  compensation  and  dam- 
ages by  reason  of  tbe  loss  ot  timber  on  tbe 
land  recovered  by  Cunningham.  Fifth. 
What,  If  anything,  defendants  were  en- 
titled to  by  reason  of  the  depreciation  in 
value  of  the  remainder  of  tbe  land  on  ac- 
count of  the  recovery  by  Cunningham. 
Sixth.  Any  other  matter  deemed  pertinent 
by  tbe  commissioner,  or  required  by  any 
party, — and  leave  was  given  to  take  depo- 
altlons  to  be  read  before  the  commissioner 
and  at  the  hearing.  On  the  19th  day  of 
July,  1887,  the  commissioner  commenced 
to  execute  the  order;  by  consent  of  par* 
tie*  took  and  returned  in  writing  the  tes- 
timony of  some  19  witnesses,  together 
with  his  report,  in  which  he  sets  forth 
wbat  he  styles  "facts  proven,"  and  va- 
rious statements  of  accounts  based  there- 
on ;  that  the  land  sold  after  deducting  tbe 
20  acres  held  by  Cunningham  contains  234 
acres;  and,  after  deducting  payments 
made  and  counting  Interest  to  16th  May, 

1888,  leaves  a  balance  of  purchase  money 
and  interest  to  that  date  of  $1,139.48.  He 
mpottM  the  amount  of  taxes  paid  by  de- 


fendants on  the  20  acres  held  by  Cunning- 
ham to  be  914.91,  and  he  makes  the  state- 
ment for  the  20  acres  at  f  11  per  acre,  the 
contract  price.  He  also  reports  against 
plnintitr,  as  a  set-off,  f31.97,  amount  ot  a 
Judgment  recovered  by  Cunningham 
against  defendants  for  timber  takeu  by 
them  off  of  the  disputed  90  acres.  He  puts 
the  profits  that  defendants  would  have 
made  on  the  timber  of  the  30  acres  at  f  600, 
and  tbe  depreciation  to  tbe  residue  of  tbe 
tract  by  tbe  loss  of  the  20  acres  at  f  702. 
Whether  these  are  to  be  additional  abate- 
ments from  the  purchase  money  he  sub- 
mits to  the  court.  He  estimates  and  re- 
ports them,  so  that,  if  tbe  claims  of  de- 
fendant should  be  sustained,  the  court 
would  have  the  data  for  abatement  at 
hand.  This  report  bears  no  date,  and  tbe 
time  of  flUng  does  not  appear. 

The  plaintiff  took  various  exceptions 
to  the  report,  but  there  is  no  date  show- 
ing when  or  where  they  were  taken,  or 
when  they  were  filed.  In  the  mean  time 
plaintiff  departed  this  life  intestate;  and 
on  the  19th  ot  September,  1889,  the  cause 
was  revived  In  the  name  of  B.  L.  Morgan, 
his  administrator.  On  the  28th  day  ot 
September,  1889,  the  court  below  pro- 
nounced the  following  decree :  "Thiscause 
came  on  again  on  this  day  to  be  heard  up- 
on the  papers  formerly  read,  the  former 
orders  and  decrees,  tbe  si>eclal  replication 
to  defendants'  answer  filed  by  plaintilf .  the 
report  of  Commissioner  F.  B.  Tonng,  to 
whom  this  cause  was  referred  by  decree  of 
January  term,  1887,  and  the  exceptions  to 
said  report  taken  and  filed  by  plaintiff, 
and  was  argued  by  counsel ;  on  considera- 
tion whereof,  the  court  is  of  opinion  that 
plaintiff's  exceptions  to  said  commission- 
er's report  are  well  taken,  and  it  doth  sus- 
tain the  same;  and,  it  further  appearing 
to  the  court  that  twenty  acres  of  thetract 
of  land  agreed  to  be  sold  and  conveyed  by 
the  said  .John  W.  Morgan  to  the  defend- 
ants has  been  lost  by  the  Judgment  In  the 
action  of  ejectment  mentioned  in  the  plead- 
ings and  proceedings  herein,  the  court  is 
ot  opinion  that  the  defendants  are  entitled 
to  an  abatement  from  the  purchase  money 
for  the  value  of  the  part  so  lost,  and  that 
such  abatement  shall  be  at  tbe  rate  ot  tbe 
average  value  per  acre  ot  the  entire  tract, 
as  fixed  by  the  parties  or  their  agreement, 
but  that  the  defendants  are  not  entitled 
in  this  suit  to  any  allowance  for  damages 
alleged  to  have  been  sustained  by  them  in 
being  deprived  ot  the  timber  on  that  part 
of  said  land  so  lost,  and  the  profits  they 
claimed  they  would  have  made  by  its  ap- 
propriation and  sale  If  the  said  land  had 
not  been  so  lost,  nor  for  any  alleged  depre- 
ciation In  the  value  ot  the  residue  of  the 
tract  because  of  the  loss  of  a  part  thereof 
In  tbe  action  of  ejectment  aforesaid,  nor 
for  taxes  alleged  to  have  been  paid  on  the 
tract  of  land  by  the  defendants,  nor  for 
the  Judgment  recovered  by  Thomas  Cun- 
ningham against  the  defendant  for  timber 
alleged  to  have  been  taken  by  them  off  the 
said  twenty  acres  so  lost  by  the  Judgment 
in  said  action  ot  ejectment;  and,  it  further 
appearing  to  tbe  court  by  the  report  of 
the  commissioner,  F.  B.  Toung,  that,  after 
excluding  the  twenty  acres  so  lost  as 
aforesaid,  there  remains  of  the  original 
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tract  of  said  land  234  acree,  and  that  the 
delendanta  were  indebted  on  acconnt  of 
the  balance  due  on  said  land  In  the  Hum  of 
f  1,189.48  at  the  time  of  the  making  up  of 
the  said  report,  the  same  being  the  IStfa 
day  of  May,  1888,  after  allowing  the  said 
defendants  all  credits  and  set-otto,  includ- 
InK  the  abatement  made  in  the  purchase 
price  at  the  rate  of  the  price  agreed  to  be 
paid  per  acre  for  the  twenty  acres  lost  by 
the  Judgment  in  the  ejectment  suit  afore- 
said, the  court  is  of  opinion  that  so  much 
of  the  said  report  as  ascertains  the  balance 
so  doe  should  beconfirmed.  It  is  therefore 
adjudged,  ordered,  and  decreed  that  the 
contract  made  and  entered  into  between 
John  W.  Morgan  of  the  first  part  and  A. 
£.  Brast  and  Chas.  F.  Braanlich  of  the 
second  part,  on  the  8th  day  of  April,  1882, 
the  same  being  the  contract  of  purchase 
and  sale  mentioned  and  described  in  this 
cause,  be  specifically  performed  and  carried 
into  execution,  and  that  B.  L.  Morgan, 
administrator  of  the  estate  of  John  W. 
Morgan,  deceased,  (in  whose  name  this 
suit  has  been  revived,)  recover  of  the  said 
defendants,  A.  E.  Brast  and  Chas.  F. 
Braunlich,  the  sum  of  f  1,139.48,  theamount 
so  found  to  be  due  from  said  defendants 
by  said  commissioner's  report,  with  Inter- 
est thereon  from  the  16th  day  of  May,  1888, 
until  paid,  and  so  much  of  the  said  com- 
missioner's report  is  hereby  confirmed; 
and  that  snid  B.  L.  Morgan,  administra- 
tor, etc.,  also  recover  the  plaintiff's  costs 
of  this  suit,  and  60  days  from  this  day  is 
given  to  said  defendants  to  pay  the  same, 
and,  in  case  said  payment  is  made,  the 
said  defendants  shall  have  permission  to 
withdraw  from  the  papers  of  this  cansefor 
record  the  deed  of  conveyance  forsald  land 
filed  in  this  cause  as  an  escrow,  but  not 
otherwise;  and,  in  case  the  said  defend- 
ants fall  to  make  said  payment,  the  real 
estate  mentioned  and  described  in  said 
deed  so  filed  as  an  escrow  shall  be  sold, 
and  the  proceeds  applied  to  the  payment 
of  the  said  debt.  Interest,  and  costs,  on 
the  following  terms :  one-third  of  the  pur- 
chase price  to  be  paid  cash  in  hand  on  day 
of  sale,  one-third  in  six  months,  and  one- 
third  In  twelve  months,  from  day  of  sale, 
the  purchaser  to  give  interest-bearing 
notes  for  the  deferred  payments,  with 
good  security,  and  a  lien  to  be  retained  on 
the  said  land  to  further  secure  the  said  de- 
terred payments;  and  Frank  F.  Morgan  is 
hereby  appointed  a  special  commissioner 
to  makesald  sale,  but  before  making  same 
he  stiall  give  a  bond  before  the  clerk  of  tUis 
court  in  the  penalty  of  f  1,500,  with  good 
security,  to  be  approved  by  said  clerk, 
which  bond  shall  be  conditioned  accord- 
ing to  law.  He  shall  also  give  notice  of 
the  time,  place,  and  terms  of  said  sale  in 
some  newspaper  published  in  Wetzel  conn- 
ty  for  four  successive  weeks  prior  to  the 
day  of  sale,  and  post  a  like  notice  at  the 
front  door  of  the  court-house  of  Wetsel 
county."  From  this  decree  the  cause  is 
brought  here  on  appeal  taken  by  Brast 
and  Braunlich,  defendants  below,  and  they 
assign  the  following  errors,  and  insist  up- 
on them  In  their  brief : 

(1)  The  court  erred  In  falling  to  sustain 
defendant'sdemurrer  to  the  bill.  The  de- 
murrer was  not  directly  passed  upon,  but 


the  court,  in  deciding  the  principles,  of  the 
cause,  must  be  taken  to  have  considered 
the  Bufilclency  of  the  bill,  and,  in  effect,  to 
have  overruled  the  demurrer.  Hinchman 
V.  Ballard,  7  W.  Va.  152.  I  can  see  no  rea- 
son why  the  demurrer  should  not  bave 
bem  overruled.  The  contract  is  aptly 
drawn,  and  sp^ks  for  Itself.  The  plain- 
tiff, in  bis  bill,  alleges  that  be  was  seised 
of  and  well  entitled  to  a  certain  tract  of 
land  situated  in  Wetxel  county,  on  Crow's 
run,  in  the  contract  described ;  alleges  the 
making  of  the  contract,  and  sets  it  oot  in 
its  very  words;  states  the  amount  paid, 
and  the  balance  due  and  nnpaid ;  that  de- 
fendant bad  taken,  and  plaintiff  given, 
actual  poBBession  of  the  land;  that  he 
was  able,  ready,  and  willing  to  perform 
the  rest  of  thecontraet  to  be  performed  on 
his  part ;  that  he  had  tendered  a  proper 
deed  of  conveyance,  which  be  filed  as  an 
escrow,  to  be  delivered  to  defendants  on 
payment  of  the  balance  of  the  purchase 
money;  had  demanded  tbepayment there- 
of, which  defendants  failed  and  refused  to 
pay;  praying  that  defendants  might  be 
compelled  to  perform  specifically  their 
agreement;  and  tor  general  relief.  There 
is  nothing  omitted,  nothing  vague  or  in- 
definite, in  the  statemmt  of  his  case,  bat 
everything  necessary  to  entitle  him  to  re- 
lief is  clearly  and  distinctly  alleged. 

(2)  The  court  erred  In  permitting  the 
plaintiff  to  file  a  special  replication  to  de- 
fendants' answer,  or  to  any  part  thereof. 
This  was  Immaterial,  as  It  only  amounted 
to  a  general  replication,  and  In  no  wise 
affected  defendants'  defense;  but  they  pro- 
ceeded to  mature  the  canse,  take  depuai- 
tions,  and  have  the  cause  heard,  treating 
it  as  a  general  replication.  Chalfants  v. 
Martin,  25  W.  Va.  394. 

(3)  The  court  erred  in  overruling  plain- 
tiff's exceptions,  because  filed  too  late, 
and  without  leave  of  the  court.  There  Is 
nothing  to  show  when  the  report  was 
filed,  nor  when  or  how  the  exceptions 
were  taken,  except  that  they  are  both  re- 
cited as  papers  read  on  the  hearing  of  the 
cause  on  the  26th  September.  18S9,  and 
besides  the  court  made  no  decree  which  it 
could  not  have  made  without  aihy  excep- 
tions. 

(4  and  6)  The  court  erred  in  refusing 
to  allow  defendant  the  sum  of  fSOO  profits 
on  timber  on  20  acres,  and  f  702  as  com- 
pensation for  depreciation  in  value  of  resi- 
due of  the  land  sold  owing  to  the  loss  of 
the  20  acres.  Where  the  slightest  founda- 
tion for  either  of  these  claims  is  to  be 
found  in  this  record  I  am  at  a  loss  to  see. 
The  whole  conduct  of  plaintiff  in  regard 
to  the  20  acres  shows  that  he  acted  with 
the  utmost  good  taith.  He  pointed  out 
to  def«idants  the  20  acres,  and  told  them 
of  Cunningham's  claim,  bat  asserted  his 
own  title,  believing  himself  to  be  the  right- 
ful owner.  The  defendants  bought  it 
with  their  eyes  open.  Immediately-  aft- 
er their  purchase,  Cunningham  stopped 
them  from  cutting  timber  on  it.  If  this 
20  acres  was  the  main  inducement  for  their 
making  the  purchase,  why  did  they  not 
at  once  ask  to  have  the  contract  rescind- 
ed? On  the  contrary,  they  proceeded  to 
cut  and  take  oft  all  the  valuable  timber 
from  the  remaining  234  acres.    They  were 
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oot  wlllins  then  to  reeclnd,  and  do  not 
aak  It  now.  The  20  acres  lost  was  of  not 
more  than  average  value,  and  the  court 
did  right  in  mailing  the  abatement  from 
the  purchase  mon«y  on  the  basis  of  the 
contract  price. 

(6)  The  court  erred  In  refusing  to  allow 
the  defendants  credit  for  the  sum  of  9S1.97, 
the  amount  of  the  Judgment  recovered  by 
Cunningham  against  them.  Defendants 
state  In  their  evidence  that  the  timber  cut 
by  tbem  on  the  20  acres  was  worth  ¥30  as 
it  stood.  They  paid  Cunningham  for  it 
f  20,  with  its  Interest.  They  did  not  pay 
plaintiff;  but  the  costs  of  that  suit,  $7.85, 
might  have  been  properly  allowed  tbem. 

(7)  The  court  erred  in  refusing  to  allow 
defendants  any  credit  or  set-olt  by  reason 
of  the  payment  of  $228.65,  the  taxes  on  the 
whole  tract  of  land,  paid  by  them.  The 
defendants  were  at  once  put  in  actual  pos- 
session of  the  234  acres,  and  it  was  their 
duty  to  pay  the  taxes,  the  contract  being 
silent  on  the  subject.  They  were  not  put 
In  possession  of  the  20  acres,  and  were 
therefore  entitled  to  recover  from  plaintiff 
$14.91  as  taxes  paid  for  him,  the  commis- 
sioner finding  that  to  be  the  proportional 
l>art. 

(8)  The  court  erred  in  refusing  to  allow 
defendants  anything  as  compensation  for 
labor  and  exxiense  in  malting  a  road  to  the 
20  acres.  Defendants  make  no  claim  for 
this  in  their  answer,  nor  is  it  sustained  by 
the  proof. 

(0)  The  court  erred  In  adjudging  that 
the  amount  of  the  decree,  $1,139.48,  should 
bear  interest  from  15tb  day  of  May.  18S8, 
when  It  BlHiuld  decree  Interest  from  the 
2(jth  day  of  September,  1889,  the  day  on 
which  the  decree  was  entered.  This  vras 
error,  of  which  the  defendants  have  right 
to  complain.  It  increases  the  amount  by 
counting  IntereMt  on  interest  from  15th 
May,  1888,  to  26th  September,  1889,  the 
date  of  the  decree. 

(10)  The  court  6rred  hn  holding  the  deed 
In  escrow  to  be  a  valid  and  suflBcient  con- 
veyance. It  Is  a  deed  of  general  warranty, 
properly  acknowledged,  and  ready  for  de- 
livery and  recordation.  The  calls  In  this 
deed  do  not  correspond  exactly  with  the 
calls  of  the  patent  to  Fluharty,  or  with  the 
calls  in  the  deed  from  Fluharty  and  others 
to  Morgan,  but  some  change  was  made  nec- 
essary to  exclude  the  Cunningham  20  acres; 
and  in  the  more  careful  resurveying  done 
corrections  in  the  calls  for  course  and  dis- 
tance were  no  doubt  found  to  be  neces- 
sary, and  It  calls  to  contain  237  acres  and 
100  poles, instead  of  234  acres,  the  more  ac- 
curate estimation  adopted  by  the  court; 
and  I  should  suspect  in  a  far  off  and 
unrdlable  way  that  the  course  of  the  clos- 
ing line  l8  S.,  76  K.,  Instead  of  N.,  76£.; 
that  the  comer  trees  at  each  end  of  this 
line  are  given,  aud  they  control  course  and 
distance.  But  this  is  a  matter  defendants 
ought  to  have  called  attention  to,  and.  If 
found  erroneous,  had  corrected  In  the 
court  below.  But  the  only  objection  made 
was  that  it  did  not  include  all  the  land 
contracted  to  be  sold.  Whatever  right 
defendants  may  have  to  a  further  deed 
describing  accurately  metes  and  bounds 
of  tbe  284  acres  is  hereby  reserved  to  them. 

{11)  The  defendants'  counsel   insist  in 


their  argument  that  the  court  also  erred 
In  appointing  Frank  F.  Morgan  a  special 
commlBsioner  to  make  the  sale;  that  It 
did  not  in  so  many  words  say  In  the  de- 
cree that  the  special  commissioner  should 
append  to  his  notice  of  sale  the  certificate 
of  the  clerk  that  bond  and  security  had 
been  itiven  by  the  commissioner,  as  re- 
quired by  law,  and  that  the  court  in  Ob 
decree  fixed  no  place  of  sale.  I  see  no  ob- 
jection to  the  appointment  of  Frank  F. 
Morgan  as  commissioner,  unless  It  is 
based  on  an  Inference  that  mlghtbe  drawn 
that  bo  may  be  interested  in  the  proceeds 
of  sale.  When  such  objection  is  distinctly 
made  and  presented  we  will  decide  it. 
The  commissioner  no  doabt  will  follow 
tbe  law  In  appending  to  his  notice  of  sale 
the  certificate  of  the  clerk  as  required. 
Dntll  he  fails  to  do  so  there  Is  no  ground 
of  complaint,  and  the  decree  need  not  give 
him  special  directions  on  that  subject.  It 
Is  usual  for  the  decree  to  fix  the  place  of 
sale.  If  this  has  been  inadvertently  omit- 
ted. It  can  l>e  supplied  when  the  case  goes 
back,  unless  there  be  some  good  reason 
for  leaving  It  to  be  fixed  by  the  commis- 
sioner. The  decree,  being  credited  with 
$14.91  and  $7.8o  as  of  15th  May,  1888,  with 
interest  up  to  26th  September,  1889,  and 
thebalance  due  bearing  Interest  from  that 
date  until  paid,  is  affirmed.  Affirmed  In 
part,  reversed  in  part. 

LiOOAB,  P.,  and  Ekousb  and  Brannon, 
JJ.,  concurred. 

Fleshuan'b  Aoif'R  et  al.  v.  Fucsbman 
et  hL 

(auipnme  Oomt  of  Appeals  cf  Wett  ViraMa. 
I>eo.  0, 1880.) 

APPBAIi— JUBMDIOnON— AMOUSV  a  COMTROVSBST. 

Several  beneficiaries  under  a  deed  of  tnut 
vnite  in  a  bill  against  the  trosteefor  a  settlement 
of  his  account,  and  a  dittrlbutian  of  the  prooeedt 
remaining  in  his  hands,  and  obtain  a  decree 
against  bim  directing  him  to  pay  to  each  com- 
plainant in  severalty  a  separate  amount,  as  ascer- 
tained by  a  commissioner  in  chancery.  One  item 
of  tSSO  onarged  against  him  in  the  bill  is  disal- 
lowed by  the  commissioner,  exception  taken  by 
the  oomplainanta  and  their  ezceirtion  overmled, 
the  repwt  oontltmed,  and  the  oomnlainants  ob- 
tain an  appeal  to  this  coort  Mela,  the  appeal 
must  bo  dismissed  as  improvldenUy  awarded,  be- 
cause the  several  Interests  of  the  appellants  in 
the  disputed  item  amoant  to  less  than  $100,  and 
as  to  them,  therefore,  the  subject  in  controversy 
is  not  sufficient  to  give  this  court  Jurladictioii. 
(Sutlabut  bV  Oie  Court) 

Appeal  from  circuit  court,  Oreenbrier 
county. 

J.  M.  McWborter,  for  appellants.  W.  P. 
Rucker,  for  appellees. 

Lucas,  P.  This  was  a  suit  in  chancery 
Institoted  by  James  W.  Johnston,  sheriff 
of  Oreenbrier  county,  and  us  such  admin- 
istrator of  John  S.  Fleshmau,  deceased, 
and  other  plaintiffs,  filed  in  theclrcuitcourt 
of  Oreenbrier  county.  The  bill  sets  out  that 
on  the  7th  of  March.  1870,  Michael  Flesh- 
man  executed  a  deed,  which  Is  exhibited 
with  the  bill,  conveying  to  the  d^endant, 
B.  F.  Fleshman,  certain  valuable  personal 
estate  in  trust  tor  the  benefit  of  certain 
children  and  grandchildren.  The  debts 
conveyed   were   to  be  collected  and  dis- 
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bnrsed  to  the  dlBtribntees  In  sams  fixed 
and  apeclfled  In  the  deed,  and  the  debts 
which  B.  F.  Fleshman,  the  truBtee,  owed 
to  Michael  Flesh  man,  the  grantor,  were  to 
be  elren  np  and  canceled,  Id  consideration 
of  the  prorlBlons  of  the  trnst,  and  that  he 
was  to  provide  for  the  grantor  during  the 
remainder  of  his  natural  life.  The  deed 
which  is  exhibited  specifies  the  debtH  to  be 
collected,  one  of  which  was  then  being  litl- 
gated  between  the  grantor  and  one  Sam- 
uel C.  Lnddlngton.  The  bill  alleges  that 
the  grantor  had  entered  into  a  contract 
with  one  William  P.  Ruoker,  attorney, 
who,  by  Bald  contract,  was  to  receive  one- 
half  of  all  that  he  might  succeed  In  making 
oft  the  said  Luddington,  In  lieu  of  all  oth- 
er compensation,  except  a  retaining  fee  of 
f  10.  The  bill  further  recites  th^t  In  a  cer- 
tain snlt  of  B.  F.  Fleshman,  trustee, 
against  George  W.  Hoylman  and  others, 
there  had  been  a  settlement,  by  a  commis- 
sioner, of  the  acconnt  of  the  tnistea;  but 
that  said  report  had  never  been  acted  on 
by  the  conrt,  and  the  papers  in  that  cause 
are  asked  to  be  read  as  exhibits  with  the 
bill.  The  plaintiffs  charge  that  of  the 
Luddington  debt,  which  had  been  recov- 
ered by  a  suit  finally  decided  In  the  conrt 
of  appeals,  there  remained  a  large  sura 
still  to  be  accounted  for  by  the  trastee; 
and  the  prayer  of  the  bill  Is  that  B.  F. 
Fleshman,  the  trastee,  be  required  to  set- 
tle his  account,  and  pay  over  to  the  parties 
entitled  the  money  in  his  hands  as  such 
trustee.  Sabseqnently  this  bill  was 
amended  at  October  rules,  1887,  and  the 
attorney  before  mentioned,  William  P. 
Rucker,  was  made  a  defendant;  and  It 
was  charged  that  he  had  retained  of  the 
recovery  In  the  Luddington  suit  more 
than  liewaa  entitled  to  under  his  said  con- 
tract by  the  sum  of  f  205.76,  which,  with 
the  accrued  interest,  then  amounted  to 
f  299.42.  The  bill  further  charged  that  the 
trastee,  through  his  said  attorney,  Will- 
lam  P.  Rucker,  had  employed  additional 
counsel  In  the  Luddington  salt  in  the  per- 
son of  one  Mr.  Enochs,  for  which  the  trus- 
tee claimed  a  credit  of  f  250  paid  to  said 
Enochs  as  attorney,  but  It  is  alleged  that 
no  receipt  was  produced.  The  bill  charges 
that  the  plaintiffs  had  been  unable  to 
bear  of  such  a  person  as  John  Enochs  in 
this  state,  and  from  an  examination  of  the 
record  of  the  Luddington  Case,  In  the  su- 
preme court  of  appeals,  It  appeared  tliat 
B.  F.  Fleshman  had  never  been  represent- 
ed by  another  attorney  than  W.  P.  Rucker, ' 
nor  that  any  attorney  named  Enochs  had 
ever  practiced  In  the  court  of  appeals  of 
this  state.  The  plaintiffs,  therefore. charge 
In  thlsamended  bill  that  no  snch  attorney 
was  employed  nor  rendered  any  service, 
and  before  said  fee  is  allowed  they  demand 
full  proof,  and  they  pray  that  the  original 
and  amended  bill  may  be  read  together, 
and  that  It  may  be  definitely  ascertained 
how  mach  of  the  fund  sought  to  be  recov- 
ered of  the  defendant  B.  F.  Fleshman  is  In 
the  hands  of  the  defendant  W.  P.  Rocker, 
and  that  it  might  be  ascertained  whether 
the  f250  purporting  to  be  paid  Enochswas 
a  bona  nde  transaction,  and,  if  not,  who 
should  be  held  to  account  for  the  said  sum 
and  Its  Interest.  To  this  amended  bill  the 
defendant  Backer  demurred,  and  on  the 


26th  day  of  November,  1887,  the  conrt  sus- 
tained the  demurrer,  and  dismissed  the  bin 
as  to  the  demurrant,  William  P.  Bockei; 
At  a  subsequent  day,  vis.,  on  the  6tb  day 
of  January,  1888,  the  plaintlttk  filed  anoth- 
er amended  bill,  in  which  they  set  ont  that 
one  object  of  their  original  bill  was  to  snb- 
]ect  certain  real  estate  of  the  tmstee  B.  F. 
Fleshman  to  the  payment  of  any  balance 
of  the  trust  fund  that  might  be  decreod 
against  bim.  This  bill  further  avers  that 
on  the  28th  day  of  June,  18S7.  said  B.  F. 
Fleshman  had  executed  a  deed  of  trust  con- 
veying certain  real  and  personal  property 
to  one  William  M.  Cleek,  trustee,  to  secure 
certain  alleged  debts,  among  them  a  cer- 
tain large  debt  to  his  wife.  Addle  E.  Flesh- 
man. The  plaintiffs  charge  that,  by  vir- 
tue of  a  lia  pendens  recorded  prior  to  said 
trust-deed,  they  had  gained  priority  over 
aaid  deed.  The  trustee,  Cleek,  Is  made  a 
party  defendant,  but  It  does  not  appear 
that  the  creditors  are  made  defendants, 
and  it  is  prayed  that  said  trustee  may  be 
enjoined  and  restrained  from  making  sale 
of  the  real  estate  until  the  further  order  of 
the  court.  la  vacation,  on  the  5th  of  Jan- 
nary,  1888,  an  order  was  entered  by  the 
Jndg^e  restraining  the  trustee  from  making 
sale  of  the  real  estate  of  B.  F.  Fleshman, 
as  advertised,  until  further  order  nf  the 
court.  There  Is  comprehended  and  print- 
ed with  the  record  of  the  said  ault  of 
James  W.  Johnston,  sheriff,  etc.,  against 
B.  F.  Fleahman,  etc.,  the  record  of  an  en- 
tirely different  and  independent  salt,  the 
two  causes  never  having  been  consolidat- 
ed or  heard  together,  vis.,  the  suit  of  Brad- 
ley V.  Fleshman  and  others,  which  had 
been  bronghtln  Febrnai7, 18S8,  against  B. 
F.  Fleshman  for  the  purpose  of  sabjectlng 
his  real  estate  to  the  payment  of  certain 
debts,  upon  which  he  had  confessed  Judg- 
ment after  the  institution  of  the  chancery 
suit  above  herein  described.  One  of  these 
Judgments  was  in  favor  of  Addle  E.  Flesh- 
man, the  wife  of  the  said  defendant,  for 
the  sum  of  f4,204.  In  this  salt,  at  a  Bnl>- 
sequent  date,  the  plaintiffs  in  the  prior 
suit  Intervened  by  petition,  asking  to  be 
made  defendants,  and  attacking  all  of  the 
said  Judgments  as  fraudulent,  especially 
that  in  favor  of  Addle  E.  Fleshman.  Many 
depositions  were  taken,  and  when  the 
case  came  on  to  be  heard  the  conrt  over- 
ruled the  demurrer  to  the  said  petition. 
ordered  the  land  to  be  sold,  and  sostained 
the  validity  of  the  said  Judgments,  Inclad- 
tng  that  in  favor  of  Addie  E.  Fleshman. 

The  decree  last  entered  on  the  record  of 
the  circuit  court  was  entered  on  the  24tb  of 
■April,  1888,  in  an  entirely  different  soft 
from  that  which  contains  the  other  two 
decrees  from  which  an  appeal  has  beea 
taken.  The  former  suit  was  instituted  by 
John  Bradley,  etc.,  v.  B.  F.  Fleshman.  etc.. 
Id  February,  1888,  for  the  purpose  of  en- 
forcing certain  liens  by  deed  of  trust  aud 
Judgments  against  the  real  estate  of  B.  F. 
Fleshman.  In  this  suit  the  l>eneficlarie8  In 
a  certain  trust  In  which  said  B.  F.  Flesh- 
man was  trustee,  and  who  has  instituted 
an  Independent  suit  to  settle  the  trust  ac- 
count and  distribute  the  trnst  fund,  at- 
tempted to  intervene  by  petition  upon  the 
ground  that  said  Judgments  were  fraudu- 
lent,  and  were  obtained  by  confeasian. 
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with  a  view  to  delay,  hinder,  and  defrand 
creditors,  the  petltlonera  especially.  In 
the  decree  complained  of  the  circuit  court 
unstained  the  validity  ol  the  Indgments. 
Indndlng  the  one  for  upwards  of  94,000  in 
favor  of  Mrs.  Addle  E.  Fleshman,  wife  of 
the  jndgment  debtor,  B.  F.  Fleehman. 
We  might  dispose  of  the  matter  arising  on 
the  said  decree  of  April  24, 1889,  by  saying 
that  the  two  causes  were  never  consoli- 
dated In  the  court  below,  nor  even  heard 
together,  and  the  appeal,  therefore,  so  far 
as  relates  to  the  decree  of  April  24. 1889, 
shonld  be  dismissed  as  Improvldently 
awarded.  We  may  add,  however,  that 
were  we  at  liberty  to  review  the  decision 
of  the  court  below,  we  should  regard  the 
qnestlon  of  fraud  as  a  question  of  fact, 
and,  the  evidence  being  conflicting,  we 
should  not  feel  Inclined  to  ^Interfere  with 
the  decision  of  the  circuit  court. 

We  recur  now  to  the  case  of  John  S. 
Fleshman'a  Adm'r  and  others  r.  B.  F. 
Fleshman  and  others.  The  first  error 
complained  of  here  was  the  decree  of  No- 
vember term,  1887,  sustaining  the  demur- 
rer as  to  William  F.  Rncker  to  the  amend- 
ed blU,  and  dismissing  the  same  as  to 
bim.  It  was  charged,  and  afterwards  so 
found  by  the  commissioner,  that  Rucker 
was  a  debtor  to  the  trust  fund.  There 
can  be  no  doubt  that  a  eeatui  qae  tmat 
may  maintain  a  suit  in  equity  against  a 
trustee  who  has  misapplied  or  wasted 
tbe  trust  fund,  and  may  unite  as  a  co-de- 
fendant in  such  suit  any  one  who  has  bo- 
come  Justly  Indebted  to  the  trust  fund  by 
participating  In  the  devaatartt.  See  Cocke 
V.  Minor,  25  Orat.  346.  But  In  the  present 
case,  we  are  met  at  the  threshboid  by  a 
question  of  Jurisdiction,  which.  If  decided 
adversely  to  the  appellants,  will  render  fur- 
ther discussion  of  the  other  points  in- 
volved unnecessary,  and  doubtless  im- 
proper. The  two  amounts  which,  by  the 
amended  bll),  the  appellants,  plaintiffs  l>e- 
low,  claimed  might  be  traced  into  the 
bands  of  W.  P.  Rucker,  and  for  which  he 
Dtlght  be  held  responsible,  only  aggregate 
the  sum  of  $549.42,  and,  as  tbe  distributive 
share  of  no  one  of  the  plaintiffs  would 
equal  f  100,  It  follows  that  the  amount  in 
controversy  is  less  than  tbe  sura  required 
to  sustain  thejurisdiction  of  this  court.  I 
take  It  to  be  well-settled  law  that  a  trus- 
tee suing  for  the  recovery  of  a  trust  fund 
may  prosecute  an  appeal  from  an  adverse 
decision  which  Involves  a  sum  greater 
tban  the  jarisdictlonal  amount  required 
by  law,  altbongh,  when  he  comes  to  dis- 
tnbnte  the  fund,  tbe  amount  coming  to 
each  distributee  may  be  much  less.  Atkin- 
son V.  McCormick,  76  Vs.  791 ;  Freeman  v. 
Dawson,  110  U.  8.  264,  4  Sup.  Ct.  Rep.  94; 
Fleshman  V.  Hoylman, 27  W.Va. 728.  But 
It  Is  equally  well  settled  that,  if  several 
distributees  are  proceeding,  each  for  his 
own  distributive  share,  against  the  tros- 
tee,  then  the  Jurisdiction  of  the  appellate 
conrt  is  determined  as  to  each  one  sepa- 
rately, and.  If  any  distributee  claims  less 
than  the  Jurisdictional  amount,  the  ap- 
peal, as  to  him,  should  be  dismissed  as 
unprovldentiy  awarded.  A  particular- 
ly lucid  and  instructive  case  upon  this 
subject  is  the  case  of  Umbarger  v. 
Watts,  25  Orat.  167.   The  tact  that  tbe 


opinion  of  the  court  In  that  case  contains 
such  a  satisfactory  exposition  of  the  de- 
cisions of  the  supreme  conrt  of  the  United 
States  upon  the  point  we  are  discasslng 
must  be  my  apology  tor  inserting  tbe  tof 
lowing  somewhat  lengthy  extract  In  this 
opinion:  "The  decree  of  the  circuit  conrt 
is  not  Joint,  but  several,  decreeing  the  sev- 
eral amounts  due  to  them,  respectively, 
according  to  their  several  Judgments.  If 
one  of  the  creditors  is  aggrieved  by  tbe 
decree,  it  is  to  the  extent  that  his  claim  is 
not  paid,  and  not  because  other  creditors 
are  not  paid,  and.  If  his  claim  be  less  tbao 
f500,  he  cannot  successfully  Invoke  the 
Jurisdiction  of  the  conrt  by  uniting  his 
claim  to  that  of  another  creditor  in  order 
to  swell  the  amount  to  f500.  These  po- 
sitions are  fully  sustained  by  the  authori- 
ties  cited  by  the  learned  counsel  for  the  ap- 
pellees. Tbe  case  of  Oliver  v.  Alexander, 
6  Pet.  143,  was  a  suit  in  which  several  sea- 
men united,  as  was  permitted  by  act  of 
congress  and  practice  in  admiralty.  In  a 
libel,  seeking  to  subject  a  certain  fund  to 
the  payment  of  their  several  demands. 
The  sum  decreed  to  the  libelants  in  no 
case  amounted  to  f2,0u0,  (that  being  the 
amount  which  ^ves  Jurisdiction  to  the 
supreme  conrt  of  the  United  States,)  most 
of  the  claims  being  less  than  $500.  It  was 
held  that  the  matter  in  controversy  was 
several  with  each  libelant;  and  that,  in- 
asmuch as  no  one  claim  amounted  to 
$2,000,  though  all  combined  exceeded  that 
sum,  the  conrt  bad  no  Jurisdiction.  Our 
Justice  Stort,  delivering  the  opinion  of 
the  court,  says:  'Tbe  decree  assigns  to 
each  seaman  severally  the  amount  to 
which  he  is  entitled,  and  dismisses  the 
llhel  as  to  those  who  have  maintained  no 
right  to  the  interposition  of  the  court  in 
their  favor.  The  whole  proceeding,  there- 
fore, though  it  assumes  tbe  form  of  a  Joint 
suit,  is,  in  reality,  a  mere  Joinder  of  dis- 
tinct causes  of  action  by  distinct  par- 
ties growing  out  of  the  same  contract. 
•  •  •  It  Is  obvious  that  theclaim  of  each 
seaman  Is  distinct  and  several, and  the  de- 
cree upon  each  claim  is  distinct  and  sever- 
al. One  seaman  cannot  appeal  from  the 
decree  made  in  regard  to  tbe  claim  of  an- 
other, for  he  has  no  interest  in  it,  and  can- 
not be  aggrieved  by  It.  The  controversy, 
so  far  as  he  is  concerned.  Is  confined  solely 
to  his  own  claim,  and  the  matter  of  dis- 
pute, between  him  and  the  owner  or  either 
respondents,  Is  the  sum  or  value  of  bis 
own  claim  without  any  reference  to  the 
claim  of  others.  It  is  very  clear,  there- 
fore, that  no  seaman  can  appeal  from  the 
district  court  to  the  circuit  court  uniess 
his  claim  exceeds  $50,  nor  from  the  circuit 
court  to  the  supreme  court  unless  his 
claim  exceeds  $2,000.'  And  accordingly  the 
appeal  was  dismissed  tor  want  of  Jurisdic- 
tion. The  same  doctrine  was  reaffirmed  in 
the  cases  of  Stratton  y.  Jarrts,  8  Pet.  4, 
and  in  Rich  v.  Lambert,  12  How.  847.  The 
case  of  Sea  ver  v.  BIgelows,  6  Wall.  U.  S. 
209,  is  a  case  much  in  point.  That  was  a 
case  (as  Is  the  case  before  nsl  of  a  Judg- 
ment creditor  filing  a  bill  setting  up  bis 
Jndgment  and  seeking  its  enforcement 
against  the  property  of  the  defendant, 
and  another  creditor  came  Into  the  same 
suit  to  enforce  a  Judgment  against  the 
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same  (and,  which  be  had  recovered 
against  the  same  defendant.  The  case  is, 
in  this  respect,  strikinsly  analogous  to 
the  case  under  consideratloo.  Mr.  Justice 
Nelson,  who  delivered  the  opinion  of  the 
court,  said :  '  The  Judgment  creditors  who 
hare  Joined  in  this  bill  have  separate  and 
distinct  interests,  depending  upon  sepa- 
rate and  distinct  Jodgments.  In  no  event 
conldthesum  in  dispute  of  either  party  ex- 
ceed the  amount  of  their  Judgmen  ts,  which . 
is  less  than  f  2,000.'  •  •  •  It  is  true  the 
litigation  involves  a  common  fund,  which 
exceeds  the  sum  of  f  2,000,  but  neither  of 
the  Judgment  creditors  has  any  interest  in 
It  exceeding  the  amount  of  his  Judgment. 
Hence,  to  sustain  an  appeal  in  this  class 
of  cases,  where  separate  and  distinct  in- 
terests are  in  dlspate,  of  an  amount  less 
than  the  statute  requires,  and  where  the 
Joinder  of  parties  is  permitted  by  the  mere 
indulgence  of  the  court  for  its  convenience 
and  to  save  exp«ise,  would  be  giving  a 
privilege  to  the  parties  not  common  to 
other  litigants,  and  which  is  forbidden  by 
law.  The  case  (that  is,  the  case  of  credit- 
ors asserting  different  and  distinct  claims 
in  the  same  suit)  is  analogous  to  proceed- 
ings in  admiralty  in  behalf  of  seamen  for 
wages  and  salvers  for  salvage,  where  the 
practice  of  the  court  is  well  settled.'  He 
then  cites  Rich  v.  Lambert,  and  other 
cases  above  cited,  and  declares  that  the 
appeal  mast  be  dismissed  for  want  of  Jn- 
risdictiou.  These  authorities  seem  to  es- 
tablish the  position  that,  where  the  claims 
of  the  plaintiffs  are  separate  and  independ- 
ent, though  Joined  in  the  same  suit,  and 
where  one  claimant  has  no  interest  in  the 
claim  of  the  other,  the  court  will  not  take 
Jurisdiction  because  the  aggregate  sums 
amount  to  over  fSOO,  but  in  such  a  case 
the  claim  of  each  party  appealing  must 
amount  to  that  sum." 

Hince  this  opinion  was  delivered  the 
4]ue8tion  has  been  several  times  dlacussed 
and  readjudlcated  in  the  supreme  court  of 
the  United  States.  In  Ex  parte  Baltimore 
*  O.  B.  Co.,  106  n.  S.  6, 1  Sup.  Ct.  Bep.  85, 
the  principle  was  reasserted,  and  the  old 
authorities  of  that  court  cited  and  relied 
upon.  That  case  was  cited  and  approved 
in  Trust  Co.  v.  Waterman,  106  D.  S.  285. 1 
Sup.  Gt.  Bep.  181;  and  again  in  Adams  v. 
Crittenden,  106  TJ.  S.  576, 1  Sup.  Ct.Bep.02; 
and  still  again  in  Schwed  v.  Smith,  fm  V. 
S.  188, 1  Sup.  Ct.  Bep.  221.  The  syllabus 
of  the  latter  case  is  as  follows:  "Certain 
creditors  who  severally  recovered  Judg- 
ment against  A.,  amounting  In  the  aggre- 
gate to  more  than  f 5,000,  but  none  of 
which  exceed  that  sum,  filed  their  bill 
against  him  and  B.  in  the  circuit  court. 
A  decree  was  passed  subjecting  to  the 
payment  of  the  complainants'  Judgments 
goods  seized  by  virtue  of  an  execution 
sued  out  upon  an  older  Judgmentconfessed 
by  A.  in  favor  of  B.  The  amount  of  this 
judgment  and  the  value  of  the  goods  are 
more  than  f5,000.  A.  and  B.  appealed. 
Held,  that  the  value  of  the  matter  in  dis- 
pute between  them  and  the  respective  ap- 
pellees is  not  BuflScient  to  give  this  court 
jurisdiction."  A  similar  conclusion  was 
reached  in  Cocke  v.  Minor,  25  Grat.  216; 
and  in  our  own  court,  in  Morrison  v. 
<ioodwin,  28  W.  Ya.  828,  where  it  is  said : 


"  Where  a  decree  is  made  tor  the  payment 
of  several  debts,  aggregating  over  f  100  in 
amount,  and  for  the  sale  of  land  worth 
more  than  that  amount,  but  where  the 
only  controversy  in  this  court  is  whether 
or  not  two  of  said  debts,  the  aggregate  of 
which  is  less  than  flOO,  are  valid  Uens  on 
said  land,  this  conrt  has  no  Jurisdiction 
to  entertain  an  appeal  from  such  decree." 
In  that  case  it  was  not  necessary  to  decide 
whether  such  debts  could  be  aggregated 
in  determining  Jurisdiction,  since,  whether 
considered  severally  or  as  combined,  the 
Jurisdiction  would  not  attach.  No  doobt 
the  language  would  have  been  more  ac- 
curate had  it  expressed  clearly  the  princi- 
ple that,  unless  each  of  said  debts  exceed- 
ed $100,  the  Jurisdiction  would  fall  as  to 
the  one  which  (ell  short  of  f  100.  Although 
the  original  amount  In  controversy  may 
exceed  the  requisite  sum  to  gl  ve  Jurisdiction, 
yet  if  the  amount  actually  Involved  in  the 
appeal,  there  being  no  dispute  as  to  the 
residue,  is  less  than  the  required  sum  the 
Jurisdiction  does  not  attach.  Neal  v.  Van 
Winkle,  24  W.  Ya.  401.  When  separate 
creditors  unite  in  a  suit  in  equity,  each 
claiming  bis  proportionate  share  of  prop- 
erty of  the  common  debtor  In  the  hands 
of  a  trustee,  and  each  recovers  his  sepa- 
rate amount,  the  Jurisdiction  of  the  court 
on  appeal  Is  to  be  determined  by  the 
amount  In  dispute  in  each  case.  Uauk  v. 
Stout,  113  U.S.  684,5Sup.Ct.Bep.69o.  We 
do  not  undertake  to  decide  what  would 
be  the  test  of  Jurisdiction  In  the  case  of 
distributees  of  an  estate  suing  an  admin- 
istrator, or  wards  uniting  in  a  bill  against 
the  common  guardian.  Nor  are  we  called 
upon  to  decide  that,  if  the  trustee  in  this 
case  had  denied  his  entire,  liability  and 
had  appealed  from  the  decree  below,  the 
amount  in  controversy  as  to  him  would 
not  be  over  $100,  and  that  this  court 
would  not  take  Jurisdiction.  SeeBailroad 
Co.  v.  Colfelt.  27  Grat.  777;  Shields  v. 
Thomas,  17How. 3;  MarketCo.v. Hoffman, 
101  U.  S.  112.  But  in  the  present  case  the 
deed  of  trust  mentions  the  specific  sums 
and  exact  proportions  to  and  in  which 
thBcestuhgae  frustentareto  be  respective- 
ly en  titled,  and  the  decree  already  obtained 
directs  the  trustee  to  pay  to  each  sepa- 
rately and  by  name  his  or  her  specific 
debt.  This  was  proper,  and  the  same 
course  would  be  pursued  If  the  exception 
to  the  disputed  Item  of  $250  were  sus- 
tained. Each  beneficiary  would  be  de- 
creed to  be  paid  one-sixth  of  it,  and  su,  in 
the  rejection  of  this  item,  each  beneficiary 
sustains  a  separate  loss  of  $41X,  and 
no  more;  and  should  only  one  of  tbem 
elect  to  prosecute  his  appeal,  as  be  well 
might  do  separately.  It  is  clear  that  the 
amount  in  controversy  would  not  give 
this  court  Jurisdiction.  This  beingconced- 
ed,  can  they,  by  cumulating  their  debts, 
any  more  than  several  Judgment  credit- 
ors who  have  assailed  an  assignment  or 
conveyance  by  the  common  debtor  as 
fraudulent  can  cumulate  their  debts,  g^ve 
this  court  Jurisdiction?  We  think  not, 
and  hence  are  of  opinion  that  the  appeal 
should  be  dismissed  as  having  been  im- 
providently  awarded.  I  cannot  refrain 
from  adding  that  the  contract  undei- 
wbicfa  the   trustee    and    W.    P.  Bocher 
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expended  this  f  360  tinder  pretense  of  pro- 
caring  a  "fictitious  attorney  to  influence 
the  decision  of  a  cause  which  had  been  al- 
ready arnied  and  submitted  to  this  court, 
by  outside  work, "  was  a  most  Ticious  one, 
and  should  the  cestuls  qve  traatent  talce 
proper  legal  steps,  as  they  possibly  might, 
to  have  a  receiver  appointed,  and  direct- 
ed to  pursue  both  B.  F.  Fleshman  and 
Kucker  for  a  breach  of  trust  and  dematA- 
Tit,  a  recovery  against  them,  could  It  be 
now  bad,  would  be  eminently  }ust  and  eq- 
uitable. The  appeal  win  be  dismissed  as 
improvidcntly  awarded. 

Enolibh    and    Brannon,  JJ.,  concar. 
Holt,  J.,  absent. 


Atkikbon  et  Hi.  V.  Beckktt  et  aL 
(SupmiM  Court  ^Appeala  oj  TF«tt  FiiyifUa. 

FowBsa  or  TxuBTsas— Bai.i  or  Tbhw  PxcnaTr 
— SxoHAifoa  or  Lahss. 

1.  As  a  general  ruleatmatee's  authority  oror 
tbe  txust  property  is  dettoed  and  linited  by  the 
Instroment  oreatlngr  the  trust,  and  he  ahonld  be 
guided  strictly  by  Its  provisions. 

2.  A  stock  01  goods  and  merchandise  was  as- 
signed by  a  debtor  to  a  trustee  to  secure  certain 
debts  and  liabilities  due  siuidry  ctedltois.  By 
the  deed  of  asstgnment  the  tmstee  is  dlieoted 
to  sell  the  stock  for  cash,  and  apply  the  preoeeds 
to  the  discharge  of  the  debts  ana  llabiuties  se- 
caied  according  to  priority,  and  in  all  other  re- 
spects to  proceed  according  to  the  laws  of  West 
Virginia  concerning  deeds  of  tmst.  Meeting 
witn  an  opportunity  to  sell  the  whole  stock  in 
bulk,  the  trustee  convenes  the  grantor  in  the  deed, 
and  the  secured  creditars,  and,  with  their  con- 
sent, makes  a  sale  in  balk  on  oredltj  taking  the 
notes  of  the  pnrchaser,  peyable  at  the  Nauonal 
Bank  of  Parkersburg,  and  a  deed  of  trust  on  the 
purchaser's  farm  of  236  acres  to  secure  said  notes, 
which  are  taken  payable  to  said  trustee,  and  de- 
posited in  said  oank.  Bubseqaently,  the  pnr- 
chaser sells  the  stock  in  varions  parcels  to  sun- 
dry subpurchasers,  who  enter  into  written  oon- 
tracts  that  they  will  devote  the  iirooeeds  of  their 
sales  primarily  to  taking  np  the  purchaser's  said 
notes  In  bank.  Among  other  sabporohasers  en- 
tering into  such  an  engagement,  and  receiving  a 
large  amount  of  the  goods,  Is  said  original  trus- 
tee. S&A,  that  no  sach  arrangement  biBtweenthe 
porohaser  and  tmstee  could  relieve  the  former's 
larm  from  the  lien  secnring  the  porohase  notes, 
•zonit  as  to  such  creditors  as  may  have  actively 
participated  in  or  expressly  assented  to  such  an  ar- 
rangement. 

8.  When  two  owners  enter  Into  an  agreement 
to  exchange  several  tracts  of  land,  and  nothing  is 
said  therein  about  any  money  valuation  of  the 
lands,  either  by  the  acre  or  otherwise,  the  con- 
tract will  he  preBomed  to  he  for  an  exchange  Is 
groes. 

4.  Thoogh  the  contract  be  fCr  an  exidiange  In 
groas,  yet  if  one  party  has  been  misled  and  de- 
ceived oy  the  other  as  to  the  quantity  of  land  he 
was  getung,  and  thus  Induced  to  enter  Into  the 
exchange,  equity  will  decree  him  oompensstion; 
but  where  the  controversy  Is  narrowed  down  to 
a  qaeatl<m  of  fact,  and  the  evidence  Is  ooofllct- 
In^  with  no  nutned  preponderance  either  way, 
aula  the  lower  court  nas  decided  against  the 
party  claiming  compensation,  this  court  will  not 
Wterfere. 
(5vUa2>u*  bv  the  Court.) 

Appeal  and  Bvpenedeaa  from  dreult 
eonrt,  Ritchie  county. 

fV.  rf.  Miner,  John  A.  Hutebtason,  Van 
Wtokle  S  Ambler,  and  J.  O.  McLver,  for 
appellants.  JnmeB  HatchlusoD  and  B.  S, 
Blair,  for  appellees. 


LocAS.P.  This  Is  an  appeal  from  a  flnai 
decree  of  the  circuit  court  of  Ritchie  coun- 
ty, prosecuted  by  seven  appellants,  cred- 
itors, under  a  deed  of  trust  executed  by 
W.  L.  Jackson  to  one  G.  S.  Veacb,  to  se- 
care  certain  debts,  and  indemnify  certain 
indorsers  of  sondry  notes,  payable  In  the 
First  National  Bank  of  Parkersborg.  Tbe 
record  embraces  no  less  than  six  salts, 
which  were,  however,  so  connected  as  to 
make  it  proper  to  consolidate  them  and 
hear  them  together.  The  final  decree,  en- 
tered ou  the  2Sth  day  of  Jane,  1888,  dis- 
posed of  the  principles  and  adjudicated 
the  interests  arising  in  all  of  these  cases. 
This  appeal,  however,  covers  but  a  small 
part  of  the  ground  gone  over  in  the  severe 
al  casea,  and  I  shall  onl.v  recite  so  much  of 
tbe  record  as  is  necessary  to  understand 
the  opinion  and  decision  now  abont  to  be 
rendered.  On  tbe  first  Monday  in  May, 
1888,  partners,  under  the  style  of  Atkinson 
ft  Piersol,  filed  their  bUl  against  William 
Beckett  and  other  appropriate  partlea,  as 
defendants,  for  the  purpose  of  eaforeing  a 
Judgment  of  f876  against  a  farm  of  336 
acres  in  Ritchie  county,  owned  by  said 
William  Beckett.  As  Incident  to  the  relief 
sought,  tbey  asked  to  have  set  aside,  as 
fraudulent  and  void,  a  conveyance  of  said 
farm  by  said  William  Beckett  to  his  son 
William  B.  Beckett.  As  this  deed  has  been 
set  aside  by  tbe  decree  of  the  circuit  court, 
and  as  it  was  entirely  proper  to  do  so, 
and  neither  the  gran  tor  nor  grantees  seem 
to  be  aggrieved  thereby,  and  have  not  pe- 
titioned for  an  appeal,  I  will  make  no  far- 
ther reference  to  that  deed  or  its  charac- 
ter. As  farther  incident  to  the  relief 
prayed,  the  bill  proceeds  to  charge  that 
on  the  leth  day  of  November,  1882,  a  deed 
of  trust  was  executed  by  William  l<.  Jack- 
eon  to  Oeorge  S.  Teach,  trustee,  tor  the 
purpose  hereinbefore  stated ;  that  on  tbe 
16th  day  of  November,  1882,  subsequently, 
said  Beckett  paroliased  of  said  Veacb, 
trustee,  the  whole  stock  of  goods,  etc., 
wbich  had  been  conveyed  In  the  trust-deed 
for  the  sum  of  $6,499.98.  that  being  the  ex- 
act amount  of  the  debt  secured,  and  in 
payment  said  Beckett  executed  to  said 
veach.  trustee,  two  notes  for  the  sum  of 
$450  each,  payable  at  the  First  National 
Bank  of  Parkersburg  60  days  after  their 
date,  and  five  other  notes  of  a  similar 
character  for  $774.88  each,  payable  after 
date,  one  in  6  months,  one  In  0  mouths, 
one  In  12  months,  one  in  16  months,  and 
one  in  18  months.  To  secnre  the  payment 
of  which  said  several  notes,  William  Beck- 
ett on  the  leth  day  of  November,  1882,  exe- 
cuted a  deed  of  trust  to  L.  N.  Tavenner. 
as  trustee,  on  tbe  said  tract  of  226  acres 
in  Ritchie  county.  The  bill  further 
charges  that  said  Beckett  turned  over  to 
said  Veach,  the  tmstee,  $2,200  worth  of 
said  goods,  and  that  said  Veach  sold  them 
to  one  D.  S.  Miller,  and  that  by  this  ar- 
rangement said  Miller  became  liable  for 
and  agreed  to  pay  the  said  sum  of  $2,200 
on  tbe  notes  of  said  William  Beckett,  men- 
tioned in  said  deed  of  trust  on  the  226 
acres,  and  that  said  Veach,  trustee, agreed 
to  release  and  cancel  so  much  on  the  notes 
secured  by  said  trust.  The  bill  charges, 
further,  that  said  Beckett  recoiiveyed  tc 
said  Veacb,  trustee,  a  stock  of  dry  goods 
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and  Krocerles, a  large  part, U  not  allot 
them,  constitutins  a  remaining  part  ot 
tbe  stock  sold  by  Veacb,  trustee,  to  said 
Beckett  on  tbe  leth  day  of  November,  1882. 
Tbe  complHinsntB  charge  that  there- 
flult  of  these  transactions  was  to  discharge 
and  fully  satisfy  Beckett's  notes  to  Veach, 
as  above  described,  and  to  relieve  and  dis- 
charge the  said  tract  ot  226  acres  from  tho 
Hen  of  said  deed  ot  trust.    Tbe  bill  then 

groceeds  to  allege  that  Washington  Smith 
ad  sold  said  226  acres  to  said  Beckett 
originally,  and  In  the  deed  reserved  a  ven- 
dor's Hen  to  indemnify  himself,  his  heirs, 
etc..  In  any  loss  or  damage  be  might  sus- 
tain by  reason  o(  any  defect  in,  or  (allure 
of  title  to.  or  deficiency  of,  said  land  or 
any  part  thereof.  The  deed  then  proceeds 
to  set  out  sundry  Judgments  on  tbe  lien 
docket  ot  Ritchie  county  against  said 
Beckett,  about  which  there  is  no  dispute. 
The  bill.  In  form  and  substance,  is  a  gen- 
eral creditors'  bill,  and  the  prayer  Is  that 
William  Beckett,  grantor,  aud  William 
B.  Beckett,  grantee,  etc..  be  made  parties, 
and  make  discovery  as  to  tbe  considera- 
tion of  the  alleged  fraudulent  deed ;  that 
the  same  be  canceled  and  annulled ;  and 
that  so  much  ot  said  WiUtam  Beckett's 
land  may  be  sold  as  may  be  necessary  to 
payoff  the  complainants' judgment,  and 
the  debts  and  Judgments  of  his  other  cred- 
itors. They  further  pray  that  Washing- 
ton Smith  may  be  required  to  disclose 
what  amount,  if  any,  is  due  him  from  said 
Beckett  by  reason  of  tbe  vendor's  lien  re- 
tained by  him  as  aforesaid,  and  tor  fur- 
ther and  general  relief.  Subsequently,  on 
the  22d  day  ol  October.  1885,  Daniel  Oould, 
Jonah  Gould,  S.  I>.  Gould,  O.  S.Jones, 
Thomas  Murphy,  William  Craft,  and  War- 
ren Bovren,  who  are  tbe  parties  prosecut- 
ing this  appeal,  filed  their  answer  and 
petition  in  the  case  ot  Atkinson  &  Plersul 
V.  William  Beckett  et  al.  They  represent 
that  they  are  beneficiaries  of  the  third  class 
of  creditors  secured  by  the  said  deed  ot 
trust  from  W.  L.  Jackson  to  O.  S.  Veacb, 
trustee.  They  charge  that  all  tbe  debts 
of  the  first  class  have  been  paid  off,  but 
tbey  are  not  informed  if  anything  has  been 
paid  on  the  second  class  of  debts.  They 
allege  that  tbey  are  now  the  o  wnera  of  the 
several  debts  secured  to  them  respectively 
in  said  Jackson's  deed  of  trust,  and  set  out 
the  respective  amounts.  Tbey  represent, 
further,  that  shortly  subsequent  to  the 
date  of  said  trust-deed  to  Veach,  trustee, 
and,  after  the  said  trustee  took  charge  of 
the  property  conveyed,  he  did,  on  the  16th 
<lay  o(  November.  1882,  convene  most,  if 
not  ail,  the  creditors  secured  in  said  trust- 
deed,  and  obtained  their  consent  to  a  sale 
in  bulk  ot  the  said  stock  ot  goods  and 
merchandise  mentioned  in  the  trust  to 
said  William  Beckett,  and  took  his  notes 
therefor,  as  set  out  in  the  bill,  and  herein- 
before described.  They  charge  that  tbe 
first  two  notes  tor  9450  each  have  been 
paid  off,  but  that  the  remaining  six, 
amounting  in  the  aggregate  tof4,649.28, 
remain  totally  unpaid  by  Beckett  or  any- 
body for  bim.  They  charge  that  the  trust 
on  the  226  acres  securing  these  notes  is 
valid  and  binding  on  the  real  estate  con- 
veyed to  secure  them,  and  pray  to  have 
the  said  land  snbjected  to  the  satisfaction 


of  said  notes.  Tbey  deny  and  disavow  all 
knowledge  In  regard  to  subsequent  sales 
by  Beckett  to  Miller,  or  Beckett  to  Veach, 
or  that  tbey  have  ever  consented  to  any 
such  arrangement,  which  tended  to  relieve 
Beckett  of  his  liability  to  pay  said  notes. 
They  represent  that  they  were  induced  to 
consent  to  the  sale  of  the  goods  in  gross 
to  Beckett  by  Teach,  the  trustee,  solely  on 
account  of  tbe  character  ot  tbe  security 
offered  by  Beckett,  and  because  tbey  be- 
lieved it  to  be  the  best  disposition  ot  the 
goods,  considering  such  secnrity,  that 
could  be  made,  etc. 

To  this  bill  ot  Atkinson  &  Plersol,  Will- 
lam  Beckett  filed  his  answer  and  cross- 
bill, in  which  he  recited  tbe  various  cir- 
cumstances hereinbefore  rdated,  whereby 
he  supposed  and  maintained  that  Veacb, 
the  trustee,  had.  In  effect,  annnlled  and 
canceled  the  notes,  and  released  the  Tav- 
enner  deed  of  trust  upon  bis  226  acres. 
Said  Tavenner,  as  trustee,  having  already 
advertised  said  farm  un  der  the  trust,  he 
prays  for  an  injunction,  whteh  the  court 
accordingly  granted.  He  further  prays 
that  a  receiver  may  be  appointed  to  take 
charge  ol  what  may  remain  of  said  stock 
ot  goods,  and  sell  the  same,  and  hold  the 
proceeds  subject  to  tbe  further  tirder  ol 
the  court;  and  in  pnrsnance  ot  this 
prayer  such  receiver  was  appointed. 
Washington  Smith  likewise  filed  bis  an- 
swer, In  tbe  nature  ot  a  cross-bill,  praying 
tor  cross-relief.  He  avera  that  Smith  war- 
ranted that  his  three  tracts  of  land  ex- 
changed by  him  contained.  In  the  aggre- 
gate, about  600  acres,  and  tbat.  Induced 
by  this  representation,  he  consented  to 
make  the  exchange.  That  he  has  bad  tbe 
land  surveyed,  and  that  the  surrey  shows 
a  deflclency  of  107  acres,  which,  at  tbe  rate 
ot  f40  per  acre,  shows  a  total  loss  ot 
94,280,  tor  which  he  claims  to  have  re- 
served a  Hen  in  his  deed  to  Beckett  on  said 
226  acres,  and  asks  to  have  the  same  en- 
forced. To  this  cross-  answer  Beckett  filed 
a  special  replication  in  which  he  denies 
generally  and  specifically  every  allegation 
and  charge  ot  the  cross-answer,  and  thos 
makes  up  the  issue.  Tbe  circuit  court 
consolidated  aU  these  various  causes,  and 
referred  them  to  a  commissioner  who 
sbonid  ascertain  and  report  upon  tbe  vari- 
ous points  In  controversy  between  the 
parties.  Thecommissioner  reported  that, 
as  for  the  lien  under  tbe  Tavenner  trust. 
It  had  been  discharged  by  tbe  receipt  of 
Veacb,  the  trustee  of  said  stock  of  goods, 
from  Beckett,  and  their  dealings  In  refer, 
ence  thereto  as  hereinbefore  recited  and 
detailed.  As  tor  the  claim  ot  Washington 
Smith,  be  reported  that  the  exchange  of 
lands  was  in  gross,  and  not  by  the  acre, 
and  therefore  Smith  bad  no  lien  tor  tbe 
supposed  deficiency.  Various  exceptions 
were  taken  to  this  report  by  the  proper 
parties,  but  the  circuit  court  overruled 
them,  and  confirmed  the  report  upon  tbe 
points  now  in  controversy,  and  raised 
this  appeal.  The  final  decree  ot  the  cir- 
cuit court  was  entered  on  tbe  28tta  day  of 
June,  1888.  In  this  decree,  so  far  as  the 
matters  In  controversy,  and  not  before 
this  court,  are  concerned,  the  court  decided 
tbat  the  Hen  under  the  Tavenner  deed  ot 
trust  bad  been  fully  paid  off  by  said  Beck- 
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«tt  by  the  dealings  and  traneactlons  here- 
inbefore reclteo ;  and,  secondly,  that 
WashlnKton  Smith  had  no  claim  or  lien 
upon  said  (arm  tor  any  deficiency  In  quan- 
tity. The  court  proceeded  farther  to  as- 
certain the  Judgment  liens  upon  said 
farm,  and  appointed  commlBsioners  to 
sell  the  same  and  bring  the  proceeds  into 
court.  From  this  decree  and  adjudica- 
tion of  the  principles  in  the  cause,  Wash- 
ington Smith  files  his  cross-appeal,  and, 
as  we  have  seen,  certain  creditors  and 
beneficiaries,  under  the  Tavenner  deed  of 
trust,  are  prosecuting  their  appeal  to  this 
court. 

The  first  question  to  be  considered  in 
this  case  involves  the  Jurisdiction  to  enter- 
tain the  appeal.  It  is  urged  by  counsel  io 
their  brief  that  the  fund  now  remaining  to 
be  distributed  is  so  small  that  an  appor- 
tionment giving  to  each  of  these  appel- 
lants all  they  claim  would  reduce  the 
shares  of  several  of  them  below  $100,  and 
that  upon  the  principles  heretofore  estab- 
lished by  tbis  court,  and  reaffirmed  at  the 
present  term  in  the  case  of  Flesbman's 
Ad'rar.  v.  Fleshman,  ante, 718,  this  appeal 
ought  nut  to  be  entertained.  It  is  admit- 
ted, however, on  all  sides, that  three  of  the 
seven  petitioners  each  have  debts  involved 
sufficiently  large  for  our  Jurisdiction  to  at- 
tach, and  if  the  decree  of  which  they  com- 
plain be  reversed  and  set  aside,  the  action 
of  this  court  would  Inure  to  the  benefit  of 
all  interested  in  the  fund,  whether  they 
bad  appealed  or  not.  White  v.  Kennedy, 
23  W.  Ya.  222.  With  reference  to  the  relief 
sought  by  Washingtun  Smith,  counsel 
have  argued  that  the  appeal,  so  far  as  he 
Is  concerned,  comes  too  late,  because  his 
cross-assignment  of  errors,  and  petition 
for  aeert/orarf  in  this  court  upon  which  the 
supplemental  record  came  up,  were  filed 
more  than  two  years  after  the  rendition  of 
the  final  decree  complained  of.  Our  rule 
upon  thlssubjectisasfollows:  "Inanyap- 
peal  or  writ  of  error,  if  error  is  perceived 
against  the  appellee  or  defendant  in  error, 
the  court  will  consider  the  whole  record 
as  being  before  it,  and  will  reverse  the  pro- 
ceedings, either  in  whole  or  in  part,  in  the 
same  manner  as  it  would,  were  the  appel- 
lee or  defendant  in  error  to  assign  error, 
&nd  bring  the  case  before  the  court,  un- 
less such  error  be  waived  by  the  party 
prejudiced  thereby,  which  waiver  shall 
be  considered  as  a  release  of  all  error  com- 
mitted against  him.  It  is,  however,  ad- 
visable lor  the  appellee  or  defendant  in  er- 
ror, if  be  Is  of  the  opinion  that  there  Is  er- 
ror in  the  record  to  his  prejudice,  to  call 
attention  to  the  same  by  a  formal  counter- 
assignment  of  error,  filed  at  the  hearing 
of  the  case,  or  by  pointing  out  and  com- 

ftlaining  of  the  same  in  his  brief. "  It  fol- 
ows  that  upon  the  filing  of  their  petition 
by  the  appellants  within  the  statutory 
period  the  whole  record  was  before  this 
«oart  for  consideration,  and  the  defendant 
Smith  WW  entitled  to  the  benefit  of  the 
appeal.  Upon  the  merits  but  two  qnes- 
tioDB  arise  upon  the  record  which  we  shall 
-deem  It  necessary  to  consider— F/rstt.  Did 
the  circuit  court  err  in  deciding  that  the 
lien  of  the  trust-deed  from  William  Beck- 
•ett  to  L.  N.  Tavenner,  dated  November  16, 
1R82,  bad  been  totally  discharged  and  sat- 


isfied by  occurrences  subsequent  to  its 
date,  which  amounted  to  a  satisfaction 
and  payment  of  the  debts  thereby  secured? 
Secondly.  Has  Washington  Smith  any 
lien  on  account  of  a  deficiency  In  the 
quantity  of  the  land  conveyed  to  him  by 
William  Beckett  and  wife? 

We  commence  the  consideration  of  the 
first  question  by  observing  that  the  pow- 
ers and  duties  of  a  trustee  are,  in  the  main, 
governed,  defined,  and  limited  by  the  In- 
strument creating  the  trust.  He  Is  not 
the  general  agent  of  the  creditors,  but 
is  the  mutual  agent  of  the  grantor  and 
the  ceatal  que  trust,  bound  to  a  compli- 
ance with  the  provisions  of  the  deed,  and 
In  the  manner  of  its  execution,  bound  to 
look  after  and  protect  the  Interest  of  the 
grantor,  and  of  all  the  beneficiaries.  In 
the  present  case  the  deed  from  W.  L.  Jack- 
son to  George  S.  Veac'.i,  trustee,  defines 
the  powers  and  duties  of  the  latter  as  fol- 
lows: "The  party  of  the  second  part  is 
hereby  expressly  anthorlted,  requested, 
directed,  and  required,  immediately  upon 
the  execution  hereof,  to  take  possession  of 
the  property,  accounts,  claims,  notes,  flxt- 
ui«R,  and  choses  In  action,  etc.,  hereby 
conveyed,  transferred,  and  assigned  unto' 
him,  to  proceed  to  collect  said  accounts, 
claims,  notes,  and  choses  in  action,  and  to 
sell,  for  cash,  stock  of  dry-goods,  groceries, 
caps,  boots,  shoes,  hosiery,  underwear, 
ready-made  clothing,  coats,  vests,  pants, 
etc.,  In  said  store-room  as  fast  as  possible, 
at  public  or  private  sale,  at  auction,  as  be 
may  deem  more  expedient,  proper,  and 
best  suited  to  protect  the  interest  of  the 
parties  hereby  secured,  and  if  on  the  1st 
day  of  November,  1883,  tbere  remain  any 
part  thereof  undisposed  of,  to  sell  the  rest 
of  the  property  so  conveyed  and  assigned 
to  him  and  then  so  undisposed  of  in  the 
manner  and  upon  the  terms  provided  by 
tbe  laws  of  the  state  of  West  Virginia  con- 
cerning deeds  of  trust;  and  in  order  the 
more  properly  to  do  so  to  the  advantage 
of  all  parties  In  interest,  said  party  of  the 
second  part  is  authorized  to  employ  such 
agents,  attornnys,  and  clerks  as  he  may 
see  fit, "  etc.  Thus  his  duties  and  powers 
over  the  trust  subject  were  well  defined, 
and  clearly  limited.  Meeting  with  an  op- 
portunity to  sell  the  whole  stock  of  goods 
In  bulk  be  did  not  undertake  to  do  so  un- 
til the  creditors,  his  cesta/  qae  trust,  &ad 
Jackson,  the  grantor,  had  been  convened, 
and  gave  their  consent  to  a  sale  to  the  de- 
fendant William  Beckett  at  the  price  of 
f 5,649.28,  being,  as  it  appears,  just  the  ag- 
gregate amount  of  the  debts  secured. 
What  now  became  the  further  duty  of  the 
trustee?  This,  likewise,  is  defined  by  the 
deed  as  follows:  "Out  of  the  proceeds  of 
such  sale  he  shall  first  pay  off  any  and  all 
costs  attending  theexecutlon  of  this  trust, 
including  such  cleric  hire,  attorney's  fees, 
or  for  other  services,  and  unto  L.  N.  Taven- 
ner the  sum  of dollars  for  drafting 

of  this  deed,  and  nnto  himself  the  commis- 
sions provided  by  law,  and  out  of  the 
residue  thereof  shall  pay  oft  and  satisfy— 
First,  the  executions  hereinbefore  specified 
according  to  order  of  priority  of  levies 
made  by  virtue  thereof,  and  thereon  now 
indorsed,  unto  the  holders  and  owners 
thereof,  or  unto   the  officer  holding  the 
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Bame  for  collection ;  aecoBdiy,  nnto  Bald 
R.  Q.  Dovennr,  and  Clarlnda  Jackson,  and 
J.  B.  Neal,  and  H.  M.  H.  Mobs,  the  respective 
amounts  and  Bnms  of  money  hereby  ae- 
cared  to  be  paid  unto  tliem  reBpectlvely, 
as  hereinbefore  set  forth;  and,  thirdly, 
oat  of  the  residue  of  the  proceeds  of  such 
collections  and  sales,  If  sufflctent  there  be 
after  all  of  the  aforesaid  uesotlable  notes 
shall  have  become  due  and  payable  ac- 
cording to  the  tenor  and  effect  thereof,  he 
shall  pay  unto  each  of  the  holders  and 
owners  thereof,  respectively,  the  sum  of 
money  thereby  respectively  evidenced,  to- 
gether with  any  and  all  Interest  and  costs 
uf  protest  thereon  accrued,  and  if  there  be 
not  sufficient  proceeds  to  pay  oft  and  sat- 
isfy all  of  Bald  negotiable  notes  in  full, 
then  the  party  of  the  second  part  shall 
pay  nnto  the  holders  and  owners  thereof 
such  pro  rata  share  of  such  residue  of 
proceeds  as  their,  or  her,  or  his  note  with 
Interest  and  costs  may  be  of  the  whole 
amount  of  said  negotiable  notes,  with  in- 
terest and  costs  as  aforesaid;  and  any 
residue  there  may  be  after  such  payments 
shall  pay  over  onto  the  party  of  the  first 
part,  his  heirs  oraBSlgns;  and  tu  all  things 
in  the  execution  and  construction  of  this 
trust  the  parties  hereto  shall  act  puron- 
aiit  to  and  be  governed  by  the  laws  of  the 
state  of  West  Virginia  concerning,  relat- 
ing and  controlling  deeds  of  trust."  It 
seems,  therefore,  that  the  plain  duty  of 
Yeach,  the  trustee,  was  now  to  collect  the 
notes  which  Beclcett  had  executed  for  the 
purchase  money  of  the  goods,  and  apply 
the  proceeds  as  the  deed  directed.  It  be 
went  further  than  this  it  was  without 
authority,  and  all  who  conspired  with 
him  or  assisted  him  in  canceling  or  sur- 
rendering any  of  these  notee,  or  in  impair- 
ing the  security  whereby  they  were  se- 
cured, would  be  equally  bound  with  the 
trustee  for  all  damages  resulting  from  the 
breach  of  trust.  Cucke  v.  Minor,  26  Orat. 
246;  1  Perry,  TrnstSjJf  427,  429.  It  fol- 
lows, therefore, that  William  Beckettcould 
not  relieve  his  land  from  the  lien  of  the 
deed  he  gave  to  Tavenner,  to  secure  the 
purchase  money  of  these  goudB,  in  any 
other  manner  than  by  paying  the  pur- 
chase notes  in  money  to  the  trustee  as 
they  fell  due.  To  say  that  he  could,  con- 
trary to  the  terms  of  the  deed  of  trust, 
pay  these  notes  by  combining  with  the 
trusteelnspeculatlngapon,  trading,  hawk- 
ing, or  peddling  the  very  goods  which  he 
had  purchased  of  nuch  trustee,  would  be 
to  cloBe  our  eyes  to  the  plainest  principles 
of  equity  upon  the  subject  of  trusts,  trust 
funds,  and  trust-estates.  Those  of  the 
creditors  under  the  William  L.  Jackson 
trust  who  may  have  undertaken  to  sub- 
stitute themselves  in  place  of  Beckett  a» 
payers  of  these  notes,  would  no  dunbt  be 
estopped  to  pursue  Beckett's  land.  But 
none  of  the  parties  prosecuting  this  ap- 
peal have  done  anything  of  the  kind,  nor, 
so  far  as  the  evidence  discloses,  have  they 
ever  assented  to  or  in  any  manner  partici- 
pated in  any  snch  arranfteraeut.  We  hold, 
therefore,  that,  as  to  them,  the  circuit 
court  erred  in  deciding  that  the  Hen  of  the 
deed  of  trust  to  L.  N.  Tavenner  us  security 
for  the  payment  of  the  said  notes  was  re- 
leased or  In  any  manner  impaired,  and 


the  decree  of  June  28, 1888,  most  be  in  that 
respect  reversed  and  corrected  for  the  ben- 
efit of  those  beneficiaries  who  have  ap- 
pealed, but  not  for  the  benefit  of  any  of 
the  beneficiaries  who  may  be  estopped  la 
the  manner  above  herein  indicated. 

We  come  now  to  consider  the  second 
and  only  other  question  involved  tn  this 
appeal,  vis.,  did  the  circuit  court  err  in 
holding  that  Waahtngton  Smith  has  no 
lien  on  account  of  a  deficiency  In  the  quan- 
tity of  the  land  conveyed  to  him  by  Will- 
iam Beckett  and  wifoT  It  is  difficult  to 
understand  how  an  exchange  of  lands  by 
two  owners  can  be  said  to  be  by  the'  acre, 
unless.  Indeed,  the  respective  tracts  are  de- 
scribed as  being  of  equAI  area.  Where  they 
are  described  as  containing  diOerent  quan- 
tities, thenatural  presumption  Is  that  each 
owner  accepts  the  newly-acquired  proper- 
ty  as  of  equal  value  with  his  own,  and  in 
full  compensation  therefor,  and  that  the 
exchange  is  in  gross,  or  in  aoUdo,  without 
any  reference  to  any  specific  pecuniary 
measure  of  vcHue,  either  by  the  acre  ur 
otherwise.  But  conceding,  as  I  think  we 
must  In  this  case,  that  the  exchangre  was 
in  gross,  nevertheless,  under  the  decisions 
of  this  court  upon  similar  cases,  there  may 
be  ground  forcompensatlon,  arising  out  of 
mistake  or misrepreseutation.  Ifinatrade 
of  farms  between  A.  and  B.,  A.  ahonld 
Induce  B.  to  enter  into  the  contract  by 
falsely  misrepresenting  the  qnantlty  In  his 
farm,  or  any  other  materi«il  element  of 
value  entering  into  or  pertaining  to  It,  B. 
would  certainly  be  entitled  to  compensa- 
tion. See  Kelly  ▼.  Riley,  22  W.  Va.  847; 
Depue  V.  Sergent,  21  W.  Va.  826;  and  Sine 
V.  Fox,  88  W,  Va.  626, 11  S.  E.  Rep.  218. 

When  we  turn  to  the  agreement  which 
preceded  the  execution  of  the  deeds  by 
over  two  months,  w'e  find  no  valaatlon  of 
any  of  the  tracts  exchanged,  in  money, 
except  as  to  the  Atwood  tract,  which 
seems  to  have  been  put  at  f480,  or  a  little 
less  than  f  10 'per  acre.  The  lands  whicb 
Beckett  was  to  convey  are  descril>ed  as  con- 
taining In  the  aggregate  about  000  acres, 
compriBlngtbree  tracts  of  land, one  known 
as  the  "John  Saton  Tract,"  purchased 
by  said  Beckett  of  John  Saton,  and  con- 
taining about  116  acres,  and  one  tract 
known  as  the"  Shuts  Tract,  "purchased  by 
said  Beckett  of  Samuel  Jumper,  and  con- 
taining about  226  acres,  and  one  other 
tract  known  as  the  "James  W.  Mitchell 
Tract,"  containing  about  176  acres,  par- 
chased  by  said  Beckettof  James  W.  Mitch- 
ell. But  the  said  Beckett  is  to  reaerre 
from  the  Shuts  tract  27  acres,  tbesame  be- 
longing to  theHumphrey  heirs,  and  includ- 
ed in  the  boundaries  of  the  Shuts  tract. 
There  Is  here  a  singular  incongruity  In  the 
quantity  when  stated  in  the  aggregate 
and  when  apportioned  among  the  three 
several  tracts;  and  when  the  land  was 
actually  surveyed,  the  quantity  corre- 
sponded with  neither  statement  in  the 
agreement,  that  is  to  say,  it  Wlas  neither 
600  acres  nor  460  acres,  but  amounted  in 
reality,  after  deducting  the  27  acres  men- 
tioned in  the  agreement  as  being  excludeti, 
to  fM%  acres.  The  only  explanation 
which  would  render  the  agreement  intelli- 
gible would  be  that  it  was  supposed  the 
resurvey   would   overrun    the    amounts 
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nameA  to  th*  oM  dMds.  and  ao  It  did  by 
more  than  70  aerea.  The  qneation,  then, 
la  narrowed  down  to  one  of  fact, — did 
Beckett  mean  to  warrant  that  there  wae 
600  acres  In  all,  or  merdy  that  tbe  amonnt 
Bhonld  not  fall  short  of  460?  The  agree- 
ment and  deed  taken  together  areambign- 
ous  upon  this  point,  and  the  oral  teatl- 
mony'  la  In  direct  conflict,  nor  can  we  eay 
that  there  la  any  preponderance  In  favor 
of  either  party.  Anthony  Smith,  who 
teetlflefl  for  bla  brother,  Washington 
Smith,  aaya  that  be  calculated  the  qnantl- 
ts  by  adding  np,  on  a  Bbingie,theamounta 
called  for  by  the  deeds.  This  whole  diffi- 
culty may  have  sprung  from  bis  defective 
arithmetical  performance.  Upon  tbe 
whole,  the  question  being  narrowed  down 
to  one  of  fact,  we  cannot  say  that  the 
court  below  was  plainly  wrong  in  decid- 
ing that  Smith  was  not  entitled  to  claim 
anything  on  account  of  the  alleged  defl- 
dency .  He  has  been  by  no  means  diligent, 
but  tbe  reverse;  aithougb  he  received  bis 
deed  on  December  24, 1881,  he  did  not  have 
the  land  surveyed  until  tbe  18th  of  March, 
1888,  and  then  did  not  notify  Beckett,  nor 
did  be  ask  for  any  relief  fantil  he  filed  his 
croaa-bill  on  the  18tb  of  October,  188S. 
When  the  case  goes  back,  two  matters 
sboold  not  be  overlooked,— /^rM,  that  tbe 
order  of  priority  of  Judgment  creditors  in 
reference  to  attacking  the  fraudulent  deed 
from  WUliam  Beckett  to  William  B.  Beck- 
ett should  be  regarded,  (Claflin  v.  Foley, 
32  W.  Vu.  448;)  and  Mcondly,  that  the 
rights  of  said  William  B.  Beckett  in  any 
possible  surplus  should  not  be  disregard- 
ed. The  decree  appealed  from  Is  reversed 
so  far  as  It  relieves  and  discharges  the 
■aid  farm  of  296  acres  from  the  deed  of 
trust  to  L.  N.  Tavenner  of  November  16, 
1883;  and  In  all  other  respects  it  is  affirmed 
and  tbe  cause  is  remanded,  etc. 

Enoush    and    Brarmon,   JJ.,   eoneor. 
Hof.*",  J.,  absent. 


Statb  t.  Bauphbntoer. 

CoHtSlllT— SUFflUlBNOT  Ol  BviIlBKOS. 

1.  A  proceedlns  against  an  attorney  as  an 
officer  of  tlia  ooort  for  contempt  Is  a  prooeed- 
■lag  lot  a  orlminal  offense,  and  the  same  princi- 
ple* of  evidence  apply  as  in  other  orlminal  trials, 
and  tlie  guilt  o<  the  respondent  must  be  proved 
beyond  a  reasonable  donot 

8.  A  case  in  wlilofa  the  charges  stated  In  the 
mle  were  not  sofflclently  proven  to  authorise  a 
Judgment  for  a  fine  against  the  respondent. 
{SyUatnu  by  the  Court.) 

Error  to  dreult  court,  Preston  county. 
Jobn  BtnOBon,  for  plaintiff  in   error. 
Attjr.  Gen.  Caldwell,  for  the  State. 

Enolibh,  J.  This  is  a  proceeding  in  the 
eireott  court  of  PrRSton  county  against  I. 
C.  Balpbanyder,  a  practicing  attorney  in 
said  circuit  court,  for  an  alleged  contempt 
of  said  court;  and  on  the  18th  day  of  Au- 
gust, 1888,  a  rule  was  awarded  against 
said  attorney,  in  which  it  is  stated  that 
said  court  is  Informed  that  said  I.  C.  Ralpb- 
snyder  Is  a  practicing  attorney  in  said 
court,  and.  as  iucb,an  officer  of  the  court, 
T.128.E.no.l4— 46 


and  that  when,  on  the  IStta  day  of  said 
month,  the  ease  of  tbe  state  of  West  Vir- 
ginia against  John  Grldley  and  Brooks  Du- 
vall,  who  stood  Jcdntly  incHeted  In  that 
court  for  delaciag  a  bouse,  was  called  for 
trial,  the  said  I.  C.  Balphsnyder  appeared 
for  the  defendant  Duvall,  and  demanded 
that  the  defendants  be  tried  separately. 
He  further  stated  that  be  was  not  ready  to 
proceed  with  tbe  trial,  because  be  had  ]nst 
been  employed  that  day  to  defend  Duvall, 
and  was  not  familiar  with  the  ease;  that 
his  brother  bad  appeared  forDuvaii  on  the 
trial  before  tbe  lastice.  The  court  ruled 
that  the  parties  must  go  to  trial,  but  the 
case  was  not  tried  on  that  day.  On  tbe 
next  day,  tbe  16th  day  of  August,  1889,  tbe 
attorney  for  tbe  state  elected  to  try  Duvall 
first.  Thereupon  said  I.  C.  Balphsnyder 
said  he  did  not  want  ttiem  tried  severally, 
and,  the  court  being  reminded  that  he  had 
so  elected  the  day  before,  he  denied  that 
he  bad  made  such  election,  but  the  court 
decided  that  be  had  made  the  election. 
The  case  against  Devall  proceeded  to  trial; 
the  said  I.  C.  Balphsnyder  appearing  for 
tbe  defendant,  and  conducting  tbe  defense 
for  him.  He  spread  out  before  him  notes 
of  the  evidence  of  each  witness  for  the 
state,  as  he  claimed,  who  had  testified  at 
the  trial  before  tbe  lustlce.  When  a  wit- 
ness for  tbe  state  was  being  examined,  he 
was  asked  by  Nell  J.  Fortney.  tbe  prose- 
cuting attorney,  who  appeared  for  the 
defendants  before  the  Justice,  and  be  an- 
swered that  I.  C.  Balphsnyder  bad  ap- 
peared before  tbe  Justice  for  the  defendant. 
Thereupon  tbe  said  prosecuttag  attorney 
called  tbe  attention  of  the  court  to  tbe 
statement  made  by  tbe  said  Balpbsnyder 
on  tbe  previous  day  that  he  had  on  that 
day  been  employed  for  tbe  delendant ;  and 
said  Balphsnyder  remarked  to  him: 
"What  are  you  going  to  do  about  It?" 
That  before  tbe  caae  was  through  he  ten- 
dered as  evidence  In  the  caae  said  written 
statement,  sigrned,  as  he  claimed,  by  tbe 
witnesses  for  the  state,  and  which  writing 
be  stated  to  tbe  court  be  had  prepared  at 
the  time.  Therefore,  for  the  reasons  afore- 
said, it  was  ordered  that  a  rule  be  award- 
ed against  tbe  said  I.  0.  Balphsnyder,  and 
that  the  sheriff  of  Preston  county,  in  the 
name  of  tbe  state  of  West  Virginia,  was 
commanded  to  summon  the  said  I.  C. 
Balphsnyder  to  appear  before  the  «*ourt 
on  Thursday  morning  next,  at  8  o'clock 
A.  M.,  to  show  cause.  If  any,  why  he  should 
not  be  attached  for  bis  said  contempt  of 
that  court,  for  miebebavior  aa  an  officer 
of  Bald  court  in  his  official  character,  as 
set  out  in  tbe  information  aforesaid.  On 
the  22d  day  of  August,  1889,  said  Balph- 
snyder filed  bis  answer  to  the  rule  Issued 
in  this  case,  and  the  state  replied  gener- 
ally thereto,  and  said  defendant  moved  to 
have  said  answer  spread  upon  tbe  records 
of  tbe  court,  which  motion  was  overruled. 
In  this  answer  the  defendant,  under  oath, 
sought  to  purge  himself  of  any  contempt 
of  tbe  court,  and  to  either  deny  or  satis- 
factortly  explain  every  material  allegation 
contained  in  said  information  on  which 
said  rule  was  predicated.  He  is  charged 
in  said  Information  with  having  on  the 
IGtb  day  of  August,  18S9,  demanded  that 
the  defendants  Oridley  and  Duvall,  who 
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•tood  Jointly  indicted,  should  be  tried  sep- 
arately, and  that  on  the  next  day  be  de- 
fied having  made  such  demand.  In  his 
answer  he  denies  this  statement  emphat- 
fc:ally  under  his  oath,  and  says  that  it  was 
stated  that  the  parties,  or  one  of  them, 
would  elect  to  be  tried  separately;  and 
klB  recollection  is  that  that  statement  was 
nade  by  the  prosecuting  attorney;  and 
defendant  then  asked  who  had  for  his  cli- 
ent so  elected,  and  It  was  then  stated  by 
said  prosecuting  attorney  that  W.  G. 
Brown,  who  was  an  attorney  at  law  tor 
Oridley,  had  so  elected.  And  he  further 
says  that  neither  at  the  time  stated,  nor 
at  any  other  time,  did  he  demand  that 
■aid  defendants  be  tried  separately ;  but 
In  fact,  then  acting  for  said  Durall,  be  re- 
sisted the  proposition  that  said  indicted 
parties  be  allowed  to  sever  In  the  trial. 
As  to  the  allegation  that  ho  claimed,  on 
the  day  the  cases  were  called,  to  have  just 
been  employed  by  Dnvall,  he  states  In  his 
answer  that  Qeorge  M.  Ralphsnyder,  a 
brother  of  his,  represented  said  DuTall  be- 
fore the  Justice;  that  he  waired  an  exam- 
ination before  said  Justice,  and  that,  said 
George  M.  Ralphsnyder  being  absent,  he 
was  requested  to  appear  for  said  Duvall  in 
the  event  his  said  brother  did  not  return; 
and,  as  his  brother  did  fail  to  return  in 
time  for  the  trial,  the  friends  of  said  Ouvall 
on  that  morning  requested  him  to  appear, 
and  a  fee  was  then  agreed  upon  between 
him  and  aald  Dnvall.  Another  matter 
with  which  the  defendant  was  charged 
was  that  he  stated  that  he  was  not  ready 
to  proceed  with  the  case;  and  on  the  next 
day,  when  the  trial  commenced,  he  spread 
out  before  him  notes  of  the  evidence  of 
each  witness  for  the  state,  as  he  claimed, 
who  had  testified  at  the  trial  before  the 
Justice;  and',  when  a  witness  was  asked 
by  the  prosecuting  attorney  who  appeared 
fur  the  defendants  before  the  justice,  an- 
swered I.e. Ralphsnyder  had  appeared  be- 
fore the  Justice  for  the  defendant,  when  he 
■emarked  to  the  prosecuting  attorney: 
"What  are  you  going  to  do  about  it?" 
Rofipondent  says  in  his  answer  that  he  of 
nourse  knew  at  the  time  that  the  state- 
ment of  the  wItneBB  was  Incorrect,  but 
that  he  regarded  it  as  immaterial,  but 
that,  if  he  had  any  conception  of  the  in- 
tent of  the  prosecuting  attorney,  be  would 
have  shown  otherwise  than  as  stated  by 
the  witness  that  he  appeared  for  Duvall 
before  the  Justice;  that,  on  the  trial  before 
the  Justice,  Oridley  alone  was  examined, 
Duvall  waiving  an  examination,  and  the 
notes  of  evidence  were  taken  dnring  the 
examination  of  Oridley.  And  he  denied  any 
intentional  misstatement,  prevarication, 
or  falsehood  in  regard  to  any  matters 
stated  on  said  trial,  and  prayed  that  the 
rule  might  be  discharged.  And  the  evi- 
dence In  the  case  being  presented  to  the 
court,  both  for  the  state  as  well  as  for  the 
defendant,  the  Judgment  of  the  court  was 
that  said  1.  C.  Ralphsnyder  was  guilty  of 
contempt  (rf  the  court  as  charged  In  said 
rule,  and  ordered  an  attachment  to  issue 
against  him  for  said  contempt ;  and,  said 
defendant  waiving  the  issuing  of  said  at- 
tachment, it  was  considered  by  the  court 
that  the  state  recover  of  said  Ralphsnyder 
fSO  and  the  costs  therein ;  and  thereuson 


the  said  Ralphsnyder  applied  for  and 
obtained  this  writ  of  error.  . 

The  Judge  who  presided  at  the  time  tills 
alleged  contempt  was  committed  has  filed 
an  able  and  extended  opinion  in  support 
of  the  conclusion  he  arrived  at  in  render- 
ing aald  Judgment,  and  in  the  course  of 
said  opinion  has,  as  I  think,  taken  a  step 
in  the  proper  direction  in  seeking  to  exiilt 
the  standard  of-  legal  and  moral  etiiics 
among  the  legal  fraternity  lu  this  state; 
and  hla  remarks.  If  properly  considered, 
may  have  a  utuch-ne«led  and  salutary  in- 
fluence In  calling  the  attention  of  attor- 
neys to  the  honorable  and  reBponsible 
gosKion  they  occupy,  and  the  necessity  of 
oneaty  and  fair  dealing  on  their  part  to- 
wardH  the  court  before  which  they  prac- 
tice. The  question,  however,  which  is  sub- 
mitted to  us  for  consideration  is,  was  said 
court  correct  In  reaching  the  concluaiun  it 
arrived  at,  under  the  circumstances  of  this 
particular  case?  It  has  been  held  by  this 
court  in  the  case  of  State  v.  Cunningham, 
88  W.  Va.  607, 11  S.  £.  Rep.  76.  that  a  con- 
tempt of  court  is  a  criminal  offense,  and 
the  ImpoBltion  of  a  fine  for  contempt  is  a 
Judgment  In  a  criminal  case ;  therefore  the 
same  principles  of  evidence  apply  as  in 
other  criminal  trials,  and  the  guilt  of  the 
respondent  must  be  proved  beyond  a  rea- 
sonable doubt.  He  starts  out,  then,  with 
the  presumption  of  innocence  tn  his  favor, 
and  this  presumption  mnst  beoverthrown 
by  competent  evidence. 

Directing  our  attention, then,  to  tlie  ma- 
terial charges  against  the  respondent,  we 
find  It  alleged  that  when  the  case  of  the 
State  of  West  Virginia  egainat  John  Grid- 
ley  and  Brooks  Duvall,  who  stood  jointly 
indicted  for  defacing  a  house,  was  called 
for  trial,  respondent  appeared  for  defend- 
ant Duvall,  and  demanded  that  the  defend- 
ants be  tried  separatdy ;  and  that  on  the 
next  day,  when  the  attorney  for  the  State 
elected  to  try  Duvall  first,  respondent  said 
hedid  not  want  them  tried  severally;  and, 
the  court  being  reminded  that  he  had  so 
elected  on  the  day  before,  he  denied  that 
he  had  made  such  election,  but  the  court 
decided  that  he  had  made  saeta  Section. 
Counsel  for  the  plaintiff  in  error  contends 
that  this  was  a  misconception  of  the 
court;  and  although  it  has  been  held  by 
this  court  in  several  cases  tJiat,  where 
there  is  a  writ  of  error  to  a  Judgment  over- 
ruling a  motion  to  set  aside  a  verdict  and 
award  a  new  trial  on  the  ground  that  the 
verdict  la  con  tra  ry  to  the  evidence,  and  the 
evldence.and  notthefacts,  la  certified  in  the 
bin  of  exceptions,  the  court  will  not  re- 
verse the  judgment  unless,  after  rejecting 
all  the  conflicting  oral  evidence  of  the  ex- 
ceptor, and  giving  full  faith  and  credit  to 
that  of  the  adverse  party,  the  trial  court 
still  appears  to  be  wrong,  yet  In  this  case 
there  are  some  circumstances  detailed  by 
the  evidence  ot  the  wltnesb  John  Brannon 
which  tend  to  show  that  he  Is  correct,  and 
the  others  mistaken;  and  upon  these 
points  he  stands  uncontradwted,  and 
about  these  circumstances  there  is  no  con- 
flict. He  states  that  on  the  day  before  the 
trial  the  plaintilf  in  error  asked  him  if  he 
could  prevent  separate  trials  for  Oridley 
and  Duvall,  and  that  he  stated  to  defend- 
ant that  the  court  would  Ukely,  It  asked 


Digitized  by 


Google 


W.V».) 


STATE  «.  BALPHSHrDEB. 


723 


for  a  severance  on  the  trial,  grant  it,  and 
be  •could  not  prevent  it:  that  he  was  In 
the  court-room  on  a  chair  on  the  Jury 
platform  when  State  v.  Oridley  was  called 
on  the  evening  of  the  16tb,  being  the  day 
before  the  trial  was  bad  of  Ouvall,  and 
a  question  was  raised  whether  It  staoald  be 
a  Joint  or  several  trial,  and,  this  being  a 
question  previously  talked  of  between  wit- 
ness and  defendant,  he  paid  attention  to 
the  question;  and  Mr.  Fortney,  the  prose- 
cuting attorney,  remarlied  that  they 
would  be  tried  separately ;  and  thereupon 
plaintiff  in  error  inquired  of  said  Fortney 
what  counsel  or  who  bad  so  elected,  and 
that  Fortney  said  that  W.  Q.  Brown  bad 
so  stated ;  and  defendant  remarked  that  It 
was  not  his  understanding,  or  of  that  im- 
port ;  that  said  Brown  was  not  then  be- 
fore the  court,  but  some  inquiry  was  made 
tor  him,  and  witness  left  the  court-room, 
and,  in  passing  out  of  it,  saw  said  Brown 
going  forward  towards  the  court;  and 
witness  was  not  present,  and  did  not  hear 
any  statement  It  made  by  said  Brown. 
Now,  it  is  hardly  reasonable  to  suppose 
that  the  plaintiff  In  error  would  have  made 
the  inqolrles  he  did  of  the  witness  Bran- 
non  in  regard  to  hto  right  to  have  said 
parties  tried  Jointly,  or  to  prevent  sepa- 
rate trials,  neither  woald  he  have  asked 
the  prosecnting  attorney  who  bad  elected 
to  have  them  tried  separately,  if  he  wished 
them  so  tried.  Another  thing:  The  wit- 
ness Jackson  Is  mistaken  in  regard  to  W 
G.  Brown  being  present  when  the  conver- 
sation was  had  between  the  prosecuting 
attorney  and  plaintiff  in  error  In  regard 
tosald  trial  being  separate;  and  it  ismore 
likely  be  would  be  mistaken  in  regard  to 
the  other  matter  than  the  witness  Bran- 
non,  wlio  Is  an  attorney,  and  states  the 
reasons  why  bis  attention  was  particular^ 
ly  called  to  the  conversation,  and  also 
that  he  knows  W.  O.  Brown  was  not  pres- 
ent, because  he  mpt  him  going  into  the 
conrt-room  as  he  passed  out:  and  the  evi- 
dence of  Brannon  as  to  W.  O.  Brown  not 
tN^ing  present  at  the  time  of  this  colloquy 
is  confirmed  by  the  witness  C.  Y.  Bishop, 
who  says,  when  the  case  was  reached,  the 
court  asked  how  they  were  to  be  tried, 
and  Mr.  Fortney  replied  they  were  to  be 
tried  separately,  and  the  plaintiff  in  error 
Inqalred  what  attorney  had  said  so,  and 
said  Fortney  replied  that  Junior  Brown 
or  W.  O.  Brown  had  decided  to  try  sepa- 
rately, and  the  plaintitf  in  error  remarked 
that  that  was  not  bis  understanding 
about  it;  that  thereupon  the  court  direct- 
ed said  Brown  to  be  called,  and  in  a  brief 
time  said  Brown  came  before  the  court, 
and  said  Fortney  stated  to  him  that  be 
had  stated  in  court  that  he  (Brown)  bad 
stated  they  were  to  be  tried  separately, 
and  that  said  Brown  remarked,  "That  is 
correct;"  and  precisely  the  same  facts  are 
■tated  by  the  witness  C.  C.  Craig,  who 
■aid  bl0  attention  was  called  to  the  case 
for  tbe  reason  that  be  had  heard  that  one 
of  them  would  turn  state's  evidence,  and 
he  was  there  to  see  and  hear.  Now,  even 
If  the  rule  is  strictly  enforced  in  this  case, 
and  we  exclude  the  evidence  that  is  con- 
flicting. Is  there  not  enough  In  these  cir- 
comstances  detailed  by  these  witnesses  to 
create  a  doubt  aa  to  whettier  this  election 


was  made  by  tbe  plaintiff  In  «rror  or  by 
W.  G.  Brown,  who  was  counsel  in  the 
Gridley  case?  Ought  not  the  plaintiff  in 
ei-ror  to  have  the  benefit  of  tbe  doubt  ?  We 
think  so ;  but,  if  tbere  is  any  question  aa 
to  this,  It  will  be  perceived  that  tbe  state 
introduced  said  W.  G.Brown  as  a  witness 
on  Its  behalf,  who  stated  that  be  acted  aa 
attorney  for  Gridley  on  bis  trial  at  that 
term  of  the  court;  that,  as  between  him 
and  Balpbsnyder,  he  (witness)  was  tbe 
first  to  ask  for  a  severance  for  tbe  trial  of 
Gridley.  This  witness  for  the  state,  then, 
should  put  at  rest  the  question  as  to  who 
applied  for  the  separate  trial,  and  be  fully 
confirms  the  conclusion  that  we  had  ar- 
rived at  from  the  circumstances  stated  by 
Brannon,  and  the  court  may  have  been 
mistaken  in  holding  that  he  bad  made  tbe 
election  tbe  day  before,  wben  the  Dnvall 
case  was  called  for  trial,  and  the  plaintiff 
in  error  may  have  been  correct  in  bis  de> 
nlal  that  be  had  so  elected. 

As  to  the  next  allegation  contained  in 
said  rule.— that  the  plaintlB  in  error  stat- 
ed that  he  was  not  ready  to  proceed  with 
the  trial  of  Dnvall,  because  be  had  Just 
been  employed  that  day  to  defend  Duvall, 
and  was  not  familiar  with  the  case;  that 
bis  brother  had  been  employed  by  Duvall 
on  the  trial  before  the  Justice;  and  that, 
when  the  case  against  Duvall  proceeded 
to  trial,  he  spread  out  before  him  notes 
of  tbe  evidence  of  each  witness  for  the 
state,  as  be  claimed,  who  bad  testified  at 
tbe  trial  before  the  Justice;  and  that, 
when  a  witness  was  being  examined  for 
the  state,  he  was  asked  by  the  prosecut- 
ing attorney  who  appeared  for  tbe  defend- 
ants before  the  Justice,  and  be  answered 
that  I.  C.  Balpbsnyder  had  appeared  be- 
fore tbe  Justice  for  the  defendant,  (mean- 
ing Duvall;)  and  thereupon  tbe  prosecut- 
ing attorney  called  the  attention  of  the 
court  to  tlie  statement  made  by  the  said 
Ralphsnyder  on  the  previous  day  that  he 
had  on  that  day  been  employed  for  the  de- 
fendant; and  said  Balpbsnyder  remarked 
to  him:  "What  are  yon  going  to  do 
about  it?"  and  that  before  tbe  case  was 
through  he  tendered  as  evidence  in  the 
case  said  written  statement,  signed,  aa  he 
claimed  by  the  witnesses  forthe  state,  and 
which  writing  be  stated  to  the  court  he 
had  prepared  at  the  time.  Now,  It  la 
clearly  shown  by  the  testimony  of  George 
Balpbsnyder  that  tbe  plaintiff  in  error 
appeared  for  Gridley  before  tbe  justice,  and 
that  Duvall  was  not  examined  at  all; 
that  be  (witness)  bad  Just  come  to  the 
bar,  and,  being  employed  by  Duvall,  he 
qonsulted  with  the  plaintiff  in  error  in  re- 
gard to  the  matter;  and  after  consulting 
with  his  client,  when  the  Justice  asked 
what  was  to  be  done  In  Duvall's  case,  the 
plaintiff  In  error  replied  that  they  had 
concluded  to  waive  an  examination ;  that 
tbe  evidence  taken  down  was  the  evidence 
of  State  V.  Gridley.  The  Justice  wasexam- 
ined,  and  stated  that  plaintiff  in  error 
moved  to  quash  the  warrant  in  which 
Gridley  and  Duvall  were  Jointly  charged, 
and  that  his  impression  was  that  he  was 
counsel  for  both ;  that,  when  Duvall'scaoe 
was  called,  there  was  some  consultation 
between  the  said  Ralphsnyder  and  Dnvall, 
and  the  plaintiff  in  error  came  forward. 
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and  Rtated  "that  Duvall  Wonld  x^afre  an 
examination. "  The  witneaa  BchalTer,  wbo 
was  tbe  wltnees  on  the  trial  of  DdvaU 
Who  stated  so  positively  that  the  plaintiff 
In  elTOr  appeared  for  Da  vail  before  the  ]as- 
ttc«.  to  which  the  prosecoUnc  attorney 
called  the  attention  of  the  court,  ahowa 
how  weil  tnformed  he  was  about  the  mat- 
ter, when  he  states  that  both  of  the 
Ralphsnyders  were  present  before  the  jus- 
tice before  whom  Gridley  and  Duvall  were 
to  be  tried,  and  that  he  was  there  tor  a 
short  time  during  the  trial,  and  the  plain- 
tiff In  error  aeetned  to  be  condnctlns:  the 
case;  and  on  cross-examination  he  said 
he  thought  Gridley  and  Duvall  were  being 
tried  together.  The  plaintiff  in  error,  as 
la  abown  by  Oeorge  Ralphsnyder,  had  not 
been  employed  by  Duvall;  and  the  plain- 
tiff In  error,  in  his  own  testimony,  about 
which  there  Is  no  conflict,  states  bow  he 
came  to  be  employed  by  Duvall  on  tbe 
morning  of  the  16tb  of  August,  on  ac- 
count of  the  absence  of  his  brother.  So 
there  Was  no  misstatement  of  fact  lu  re- 
gard to  the  time  of  his  employment;  and 
although  he  appeared  before  tbe  Justice, 
and  took  down  the  evidence  of  the  state's 
witnesses  in  the  Gridley  case,  nou  constat 
that  tbe  evidence  against  Duvall  would 
be  the  Same,  although  they  were  charged 
Jointly  with  stoning  a  house,  the  evidence 
may  have  been  very  different  against  Grid- 
ley  from  what  it  was  against  Davall. 
One  may  have  been  guilty,  and  the  other 
innocent.  And  It  appears  that  other  and 
different  witnesses  were  introduced  at  the 
trial  in  court  against  Duvall  from  those 
that  were  Introduced  before  the  Justice 
against  Gridley.  But  it  Is  alleged  that  he 
offered  In  evidence  on  the  trial  of  Duvall 
the  written  statement  of  the  evidence  be- 
fore the  Justice,  which  he  stated  he  pre- 
pared at  the  time,— for  what  purpose 
does  not  appear;  but  It  does  appear  that 
he  was  correct  In  stating  that  said  state- 
ment was  prepared  at  tbe  time  he  was  be- 
fore the  Justice  lor  Gridley.  It  does  not, 
then,  appear  to  me,  from  what  was  shown 
In  the  case,  that  the  plaintiff  in  error  was 
necessarily  familiar  with  the  case  against 
Duvall.  It  does  appear  that  he  had  jast 
been  employed  for  Duvall.  An  arrange- 
ment forthefee  had  been  made  that  morn- 
ing. And  although  the  plaintiff  In  error 
may  have  been  a  little  slow  In  making  ex- 
planations to  the  prosecuting  attorney, 
and  asked  him  "what  he  was  going  to  do 
about  the  matter,"!  must  regard  that 
as  a  mere  side-bar  remark,  not  Intended 
for  the  ear  of  the  court,  and  1  cannot 
think  the  court  was  correct  In  concluding 
that  he  was  guilty  of  violating  his  proles- 
aional  oath  by  making  such  false  state- 
ments as  he  Is  charged  with  In  said  rule. 

Under  the  head  of  "Contempt,"  p.  777, 
Vol.  8,  Amer.  &  Eng.  Enc.  Law,  contempt 
is  defined  as  disorderly,  contemptuous,  or 
Insolent  language  or  behavior  in  the  pres- 
ehce  of  a  legislative  or  Judicial  body,  tend- 
ing to  disturb  Its  proceedings,  or  impair 
the  respect  due  to  Its  authority,  or  a  dis- 
obedience to  the  rules  or  orders  of  such  a 
body  which  interferes  with  thedue  admin- 
istration of  law,  and  in  regard  to  attor- 
neys, etc.,  who  are  also  officers  of  the 
court,  by  gross  instances  uf  fraud  and  cur- 


mption.  Injustice  to  their  clients,  and  oth- 
er dishonest  practice.  Our  statute  pro- 
vides (chapter  147,  §  27)  that "  the  courts 
and  Judges  thereof  may  issue  attachments 
for  contempts,  and  punish  them  anmmari- 
ly .  only  In  the  cases  following :  First,  mis- 
behavior in  the  presence  of  the  court,  or 
sn  near  thereto  as  to  obstruct  or  Inter- 
rupt the  administration  of  Justice;  •  •  • 
thirdly,  misbehavior  of  an  officer  of  tbe 
court  in  his  official  character."  A  careful 
examination  of  the  charges  set  forth  In  the 
rule,  and  the  evidence  bearing  thereon, 
leads  me  to  the  conclusion  that  the  Judg- 
ment rendered  by  the  court  was  not  sup- 
ported by  the  evidence,  and  that  tbe  plain- 
tiff was  not  guilty  of  misbehavior,  in  his 
official  capacity,  such  as  would  warrant 
the  Judgment  rendered.  8ald  Judgment 
must  therefore  be  reversed,  and  the  rule 
dlscharg:ed. 

Lucas.  P.,  and  Brankon,  J.,  concnrred. 
Holt,  J.,  absent. 


Watson  v.  Ferbbll.  «t  at. 

(Suprenw  Court  of  AppeaXs  of  Wttt  Vkrutnla. 
Deo.  10,  1880.) 

Wjlbtb— iNJUsonoir— PLBAsnro— ^uRiSDioTioa. 
1.  A  bill  In  equity,  whidi  aUeges  tliat  the 

Elalntifl  is  the  owner  of  a  traot  of  land,  and  ex- 
ibitB  his  tlUe  papers;  that  said  land  U  la  a 
state  of  nature,  and  covered  by  valoable  erowiaa 
timber,  which  Umber  Is  very  valuable,  ana 
makes  said  land  much  more  valuable  than  ft 
would  be  without  said  growing  timber;  that  the 
defendants  tire  engaged  in  crutong  and  removiaf 
and  preparing  to  remove  tbe  valuable  timber 
flxjm  said  land,  and  Iiave  already  oat  76  ptae 
trees  thereon  of  great  valu«k  which  trees  attll  re- 
main thereon,  and  that  plaiotiit  beUevea  that 
said  defendants,  if  not  restr^ned  fixan  trespass- 
ing on  said  land,  will  continue  to  cat  and  remova 
therefrom  the  valuable  timber  thereon,  and  that 
said  cutting  was  without  his  consent  or  knowl- 
edge; that  said  waste  has  greatly  InJored  him, 
and,  if  delendasts  are  allowed  to  oontimie  tba 
ontting  of  said  timber,  the  iniory  will  be  of  soA 
a  nature  that  it  cannot  be  oompensated  in  dun- 
ages,  and  his  Injury  will  he  irreparable,— does 
not  show  Jurisdiction  in  a  coort  of  equi^,  and 
trill  be  dismissed  on  demurrer. 

i.  If  no  demurrer  be  interposed:  if  npon  the 
answer  beinjr  filed  it  be  found  that  the  title  to 
the  land  ia  brought  in  question,  it  being  nlaSmeJ 
hy  both  plaintiifaod  defendaai, — the  caoae  will 
be  dinnissed  at  tbe  liearing. 

8.  It  is  not  snfBcient  in  sncli  case  that  the  bill 
alleges  Irreparable  injuxr;  the  facts  constituting 
such  injury  must  be  set  forth. 

4.  A  ooart  of  equity  has  no  Jurisdiction  to 
settle  the  title  and  boundaries  of  land  wliea  the 

glalntUt  has  no  equity  against  the  psrty  who  i» 
oldlng  the  land. 
(rSyUohiM  by  the  Oowt.) 

Appeal  and  auperaedeaM  Urorn  circuit 
court,  Calhoun  county. 

A.  F.  Haymond,  for  appellant.  J,  O. 
Scbilling,  for  appellee. 

Enomsh.  J.  This  was  a  snlt  In  equity, 
brought  by  James  O.  Watson  against 
Harrison  B.  Ferrell,  Joseph  Gehring,  Silas 
Parker,  and  Lawson  S.  Belt  in  tbe  circuit 
court  of  Calhoun  county,  alleging  that 
the  plaintiff  was  the  owner  of  a  tract  of 
land  containing  968]^  acres,  lying  partly  In 
Wirt  and  partly  in  Calhoun  counties,  bnt 
the  greater  part  inCalhunn  county.  when» 
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be  paid  taxes  on  the  eame.  which  land 
was  conveyed  to  him  by  one  Engene  Wil> 
son  on  the  2lBt  ol  March,  1866,  wolch  deed 
of  conveyance  is  of  record  In  said  county ; 
and  plaintiff  files  a  certified  copy  of  l^e 
sunie,  and  a  plat  and  description  of  said 
land,  with  his  bill.  He  also  alleges  that 
the  greater  portion  of  said  land  is  in  a 
stiite  of  nature,  covered  by  valuable  tim* 
ber,  which  makes  it  much  more  valuable 
than  it  would  be  without  said  growing 
timber;  that  the  defendants  are  engaged 
in  cutting  and  removing  and  preparing  to 
remove  the  valuable  timber  from  said 
land,  and  have  already  cut  76  pine  trees 
thereon,  of  great  valne^  which  still  remain 
thereon,  and  that  plaintiff  believes  that 
said  defendants.  If  not  restrained  from 
trespassing  on  said  land,  will  continue  to 
cut  and  rem<ive  therefrom  the  valuable 
timber,  and  that  such  cutting,  removal, 
and  trespass  was  without  his  knowledge 
or  consent ;  that  the  waste  committed  on 
said  land  by  defendants  as  aforesaid  had 
greatly  injured  him,  and,  if  defendants  are 
allowed  to  continue  the  cutting  of  said 
timber,  the  injury  to  the  plulntiO  will  be 
ol  Bocb  a  character  as  not  to  be  compen- 
sated  in  damages,  and  bis  injury  will  be 
Irreparable.  Compleinan  t,  being  remediless 
In  a  court  of  law,  prays  that  the  defend- 
ants, and  each  of  them,  and  all  persons  for 
them,  be  enjoined  from  committing  further 
waste  on  said  land,  and  from  cutting  any 
trees  growing  on  said  land,  and  from  re- 
moving from  said  land  any  trees,  timber, 
or  logs  cut  and  remaining  thereon,  and 
from  rafting,  sawing,  removing,  or  using 
any  timber  or  logs  cut  from  said  land  and 
removed  therefrom  to  other  places  in  ei- 
ther of  said  counties,  and  from  selling  and 
otherwise  disposing  of  any  timber  or  logs 
cnt  from  said  land.  Complainant  further 
prayed  that  said  defendants,  and  each  of 
them,  answer  said  bill  under  oath,  and 
discover  the  number  of  trees  cut  upon 
said  land  by  them,  and  what  had  been 
done  with  the  same,  and,  if  any  part  of 
the  timber  cut  has  been  sold,  to  whom, 
and  at  what  price,  and  whether  the  same 
has  been  paid  for.  I'he  court  having  Ju- 
risdiction of  this  case,  complainant  prays 
that  the  defendants  be  required  to  account 
to  him  for  the  value  of  all  the  timber  and 
logs  cut  and  removed  from  said  land  and 
sold  by  them,  and  for  all  the  injury  sus- 
tained by  the  plaintiff  by  reason  of  the 
trespass  and  unlawful  acts  of  and  waste 
committed  by  the  defendants  aforesaid, 
and  to  this  end  complainant  prays  a  ref- 
erence of  this  cause  to  a  master  commis- 
sioner; and  In  pursuance  of  the  prayer  of 
said  bill  an  Injunction  was  awarded  in 
accordance  therewith. 

To  this  bill  the  defendant  Harrison  R. 
Ferrell  demurred,  and  for  answer  thereto 
•aid  It  was  not  true,  as  alleged  In  plain- 
tiff's bill,  that  he  and  his  co-defendants 
had  been  or  were  then  engaged  In  commit- 
ting any  waste  or  cutting  any  timber 
-whatever  upon  the  lands  of  the  plaintiff; 
and  respondent  shows  that  he  is  the  bona 
Ude  claimant  and  owner  of  a  tract  of  119j|{ 
acres  of  land  situate  on  Lower  Lead- 
ing creek  in  the  county  of  Calhoun,  and 
lying  about  one  mile  from  the  Wirt  coun- 
tj  line,  which  tract  is  a  part  of  a  survey 


of  30,000  acres  of  land  sold  by  O.J.  Araold* 
dommissioner  of  delinquent  and  forfeited 
lands  for  Gilmer  county  in  the  year  18—, 
and  279  acres  thereof  was  purchased  by 
I.  L.  Knight  and  filram  Ferrell,  who  sub- 
sequently conveyed  the  same  to  one  Josh* 
ua  Conn,  and  said  Conn  subsequently  con- 
veyed 119£  acres,  part  of  said  279  acres,  to 
one  B.  M.  wolverton,  in  whose  name  said 
llOX  acres  of  land  was  subsequently 
assessed  with  taxes,  and  became  delin- 
quent and  was  sold  In  his  name  fortba 
non-payment  of  such  taxes,  and  was  par- 
chased  by  respondent,  and  the  same  was 
afterwards  conveyed  to  him  by  Hugh  P. 
CoUett,  recorder  of  Calbouu  county,  by 
deed  dated  December  9,  1872,  .a  copy  of 
which  is  filed  therewith  as  part  thereof,  and 
upon  which  118)^  acres  respondent  has  re- 
sided and  had  actual  continuous  posses- 
sion under  the  title  aforesaid  for  over  19 
years,  and  for  the  past  0  years  dalmiiur 
It  as  his  own;  and  upon  t|ila  tract  ro> 
spondent  some  time  since  apld  to  his  co- 
defendants, Silas  Parker  and  Joseph  Gebr? 
log,  76  pine  trees,  as  he  had  the  right  to 
do,  and  said  Parker  and  Oehrlog  recently 
entered  upon  said  premises,  under  theiir 
contract  with  respondent,  and  have  cat 
the  76  pine  trees,  and  tbs  same  are  now 
lying  upon  the  said  11M(  acres  of  land. 
Said  ti-ees  were  sold  for  the  price  of  $62.60, 
of  which  920  has  been  paid  to  respondent, 
and  the  raddue  remains  unpaid.  That 
the  119Jii  acres  of  land  so  owned  by  re- 
spondent is  a  wholly  different  tract  qf 
land  from  that  of  the  plaintiff's,  and  the 
same  and  the  tractclaimed  by  the  plaintiff 
are  not  in  conflict,  and  do  not  lap  upon 
or  clash  upon  each  other.  In  fact,  do  not 
adjoin  each  other,  as  respondent  onder- 
stands  and  verily  bdieves.  Beepondcmt 
knows  nothing  of  bis  own  knowledge  as 
to  the  plaintiff's  right  to  the  land  claimed 
by  him,  and  hence  nether  admits  nor  de* 
nles  the  all^ations  of  bis  bill  in  that  re- 
spect, except  that  respondent  denies  Its 
location  and  interference  with  the  respond- 
ent's tract  of  IIM  acres,  as  aforesaid,  bofe 
calls  for  full  prooron  the  part  of  the  plain- 
tiff of  his  title  to  said  land  and  the  loca^ 
tlon  thereof,  so  tar  as  sacb  allegations 
affect  or  tend  to  affect  the  rights  of  r»> 
spondent.  Respondent  also  denies  the  al« 
legations  of  plaintiff's  bill  that  the  alleged 
cutting  constituted  such  waste  as  was  Ir- 
reparable and  could  not  be  compensated 
in  damages,  even  if  such  cutting  bad  been 
or  was  done  upon  the  plaintiff's  premises; 
on  the  contrary,  respondent  insisted  that 
the  same  can  and  may  be  compensated  In 
damages,  and  that  respondent  and  his  co- 
defendants  are  amply  able  and  solvent  to 
the  extent  of  any  such  damages,  even  if  such 
alleged  cutting  and  waste  had  been  com- 
mitted upon  tbelandoftbeplalntlff,  which 
latter  fact  respond<^nt  denied;  and  re- 
spondent Insisted  that  the  injunction 
awarded  the  plaintiff  should  not  be  al- 
lowed to  continue  In  force  againstbim  and 
his  said  co-defendants,  even  If  such  cat- 
ting had  been  done  upon  the  plaintiff's 
land.  No  allegation  of  Insolvency  as  to 
respondent  or  of  either  of  his  said  co-de- 
fendants was  made  by  said  bill,  or  that 
they  are  of  Insufficient  ability  to  make 
good  any  damages  that  might   be  sua- 
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talned  by  the  plaintiff,  and  no  action  of 
trespass  had  been  began  against  respond- 
ent or  either  of  his  said  co-defendants; 
and  respondent  denied  each  and  every  al> 
legation  of  the  plaintiff's  bill  not  therein 
specially  referred  to,  so  far  as  the  same 
affects  or  tends  to  affect  his  rights  to  and 
in  the  119%  acres  of  land  aforesaid,  or  re- 
lates to  the  trespass  complained  of;  and, 
having  answered,  and  denying  all  fraud, 
respondent  prays  that  the  said  Injanction 
be  dlsRolved,  and  the  plaintiff's  bill  be  dis- 
missed, with  coats. 

To  this  answer  the  plaintilf  replied  gen- 
erally. At  the  April  rules,  1883,  the  plain- 
tiff filed  an  amended  bill,  wherein,  after 
reciting  in -substance  the  allegations  of  his 
original  bill,  further  complaining  he  said 
that  the  allegations  of  his  said  original  bill 
were  true,  but  that  since  filing  the  same, 
the  plaintitr  says  that  he  has  ascertained 
that  the  d^endant  hadnotonly  already  be- 
fore the  filing  of  his  said  original  bill  cut  75 
pine  trees  on  his  said  land  of  great  value, 
bat  they  had  also  cut  other  pine  trees  of 
great  value  on  said  land,  making  the  num- 
ber cut  and  lying  in  the  woods  on  said 
land  95  pine  trees,  or  more:  and  they  had 
also  cut  timber  for  railroad  cross-ties, 
and  had  gotten  out  a  large  number  of  rail- 
road cross-ties  on  said  land,  which  are 
still  lying  in  the  woods  on  said  land,  and 
said  timber  cut  for  cross-ties  is  of  great 
value  to  said  land,  and  greatly  enhanced 
the  value  thereof ;  and  the  cutting  of  said 
pine  trees  and  timber  for  cross-ties  is  a 
great  and  Irreparable  Injury  to  the  plain- 
tlfi,  and  cannot  be  compensated  In  dam- 
ages. Plaintiff  further  says  that  since  fil- 
ing bis  original  bill  he  has  ascertained  by 
the  answer  of  said  Harrison  R.  Ferrell, 
filed  thereto,  that  said  Ferrell  claims  to 
be  cutting  said  timber  on  a  tract  of  119% 
acres  of  land  purchased  by  bim  at  tax- 
sale,  which  said  land  was  sold  In  the  name 
of  one  B.  M.  Wolverton;  and  he  alleges 
that  in  the  year  1866,  and  for  several  years 
thereafter,  and  until  about  four  years 
ago,  one  A.  B.  Fleming  had  charge  of  and 
was  looking  after  said  tract  of  963!^  acren 
of  land  for  plaintiff,  and  the  said  Har- 
rison R.  Ferrell,  lu  said  year  1866  was,  and 
ever  since  ban  been,  living  on  Leading 
creek,  a  few  yards  above  where  the  upper 
line  of  plaintiff's  said  land  crosses  said 
Leading  creek,  and  said  Ferrell  claimed 
to  said  Fleming  that  he  was  living  on  a 
tract  of  76  acres  of  land  which  he  claimed 
as  the  Wolverton  tract,  and  that  about 
40  acres  of  his  said  Wolverton  tract 
lapped  onto  plaintiff's  said  Wilson  land ; 
and  said  Ferrell,  In  said  year  1866,  and 
many  times  thereafter,  showed  said  Flem- 
ing the  boundaiies  of  his  said  Wolverton 
claim,  where  the  same  lapped  on  said  Wil- 
son land,  and  said  Ferrell  expressly  dis- 
claimed having  any  other  claim  to  any 
part  of  plaintiff's  said  Wilson  land  ex- 
cept the  40  acres  thereof  on  which  said 
Wolverton  land  lapped,  and  that  the 
said  40  acres  claimed  by  said  Ferrell  lays 
in  a  narrow  strip  up  and  down  said 
Leading  creek,  principally  on  the  right- 
hand  side  of  said  creek,  as  you  go  up  the 
same,  and  at  the  upper  end  of  said  Wilson 
land  of  plaintiff's;  and.  In  view  of  the  fact 
that  said  Ferrell  expressly  disclaimed  bav* 


ing  any  title  to  or  possession  of  any  of 
plaintiff's  said  land,  except  the  said  40 
acres  Wolverton  lap,  plaintlfl  did  not  insti- 
tute any  proceBdings  to  eject  or  dispos- 
sess said  Ferrell ;  the  said  Wolverton  lap 
being  shown  on  the  plat  filed  with  plain- 
tiff's original  bill  as  Exhibit  B.  Plaintia 
fnrther  alleges  that  the  said  defendant 
Harrison  R.  Ferrell  about  five  years  ago 
pointed  out  to  said  A.  B.  Fleming  and  to 
plaintiff's  son,  Sylvanns  L.  Watson,  to- 
gether, in  the  presence  of  each  other,  the 
boundaries  of  his  (said  Wolrerton's)  lap 
on  plalntitt'ssaid  land,  and  then  and  there 
expressly  disclaimed  having  any  shadow 
of  title  to  or  possession  of  any  other  part 
of  plaintiff's  said  Wilson  lacd,  and  plain- 
tiff therefore  charges  that  said  defendant 
Ferrell  is  estopped  by  bis  disclaimer 
aforesaid  from  now  claiming  possession 
of  or  to  have  had  possession  of  any  other 
part  or  portion  of  plaintiff's  said  Wilson 
land.  Plaintiff  further  says  that  there  is 
no  timber  of  any  consequence  on  the  said 
40  acres  of  said  Wolverton  land  which 
laps  on  plaintiff's  said  land,  as  claimed  by 
said  defendant  Ferrell,  and  that  the  pine 
trees  and  cross-ties  cut  as  aforesaid  were 
and  are  cut  on  ttnother  and  entirely  dif- 
ferent part  of  plaintiff's  said  land ;  and  be 
prays,  as  he  did  In  his  original  bill,  that 
the  defendants,  and  each  of  them,  and  all 
persons  for  them,  be  enjoined  and  re- 
strained from  the  committing  farther 
waste  on  said  land,  and  from  cuttlUK  any 
trees  growing  on  said  land,  and  from  re- 
moving from  said  land  any  trees,  timber, 
or  logs,  or  cross-ties  cut  and  remaining 
thereon,  and  from  rafting,  sawing,  remov- 
ing, or  aslng  any  timber.logs,  or  cross-ties 
cut  from  said  land  and  removed  there- 
from to  other  places  In  either  of  said  coun- 
ties, and  from  selling  or  otherwise  dispos- 
ing of  any  timber,  logs,  or  cross  ties  cat 
from  said  land.  Plaintiff  al so  calls  for  a 
discovery  as  to  the  number  of  trees  cat  on 
said  land,  and  what  has  been  done  with 
the  same,  and.  If  any  part  of  the  timber 
has  been  sold,  to  whom  sold,  and  at  what 
price,  and  whether  the  same  has  been 
paid  for;  and,  the  court  having  Jurisdic- 
tion of  the  case,  that  the  defendants  be  re- 
quired to  accoant  tn  him  for  the  value  of 
all  timber,  logs,  and  cross-ties  cut  and 
removed  from  said  land  and  sold  by  them, 
and  for  all  the  injury  sustained  by  the 
plaintiff  by  reason  of  the  trespass  and  un- 
lawful acts  of  and  waste  committed  by 
the  defendants  as  aforesaid,  and  to  that 
end  he  prays  a  reference  to  a  commis- 
sioner; and  he  further  prays  that  said 
Harrison  R.  Ferrell  be  enjoined  and  re- 
strained from  setting  up  or  claiming  title 
to  or  possession  of  any  other  part  of 
plaintiff's  said  land  other  than  the  said  40- 
acre  Wolverton  lap,  the  boundaries  of 
which  were  pointed  out  by  him  to  said  A.  B. 
Fleming  and  Sylvanus  L.  Watson,  as 
aforesaid.  The  defendant  Ferrell.  on  the 
24th  day  of  October,  1883,  by  leave  of  the 
court  filed  his  demurrer  and  separata  an- 
swer to  the  amended  bill  of  the  plaintiff. 
In  which  he  puts  in  issue  every  material  al- 
legation contained  In  the  plaintiff's 
amended  bill.  Various  proceedings  were 
had  In  the  case,  and  numerous  depoRi- 
tlons  were  taken  therein,  and  on  the  21at 
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day  of  February,  1889,  the  circuit  court  de- 
creed that  satd  iDjunctlona  be  dissolved, 
and  said  original  and  amended  bills  dis- 
mlsaed,  and  from  this  decree  tbe  plaintiff 
obtained  this  appeal. 

The  question  that  confronts  us  at  the 
threshold  of  this  case  is  raised  by  the  de- 
murrer to  tbe  original  and  amended  bills. 
tl  said  demurrers  should  have  been  sus- 
tained as  a  matter  of  course,  we  need  not 
looic  further  as  to  the  correctness  and  reg- 
nlarity  of  the  rulings  of  the  court  upon  the 
issues  and  questions  raised  by  tbe  plead- 
ings and  exceptions  entered  and  taken 
during  the  prugress  ol  the  cause.  The 
plaintiff,  in  his  original  and  amended  bills, 
alleges  that  he  Is  tbe  owner  of  a  large 
tract  of  land  containing  963j|^  acres,  lying 
partly  in  Calhoun  and  partly  in  Wirt  conn- 
tlMi,  but  mostly  lu  tbe  county  ol  Calhoun, 
which  is  much  more  Talunblewith  its  tim- 
ber than  it  would  be  if  tbe  timber  was  re- 
moved; and  that  tbe  defendants  arc  com- 
mitting waste  upon  it  by  cutting  and  re- 
moving the  timber  tbeiefrom.  This  the 
defendant  Ferrell  denies,  and  claims  that 
be  Is  the  bona  Sde  owner  of  the  land  from 
which  the  timber  trees  have  been  cut; 
states  how  he  derived  bis  title,  and  how 
long  he  has  occupied  the  same,  claiming  It 
as  bis  own.  Both  tbe  plaintiff  and  defend- 
ant exhibit  their  title  papers,  or  copies 
thereof,  and  tbe  court  is  compelled  to  de- 
cide between  them  before  reaching  anddls- 
'  posing  of  the  questions  as  to  the  quantity 
and  value  of  the  timber  cut  down  or  re- 
moved, or  assessing  tbe  damag^es  thereby 
occasioned.  Can  tbls  be  done  In  a  court 
of  equity?  Or  has  not  the  plaintiff  a 
plain,  complete,  and  adequate  remedy  at 
law?  In  the  case  uf  Kemble  v.  Cresap,  26 
W.  Va.  608,  this  court  held  that  a  court  of 
equity  has  no  Inrlsdlctionto  settle  tbe  title 
and  boundaries  of  land  when  the  plaintiff 
has  no  equity  ugainRt  the  party  who  Is 
holding  the  land,  and  Jobnbon,  P.,  In  de- 
livering the  opinion  of  tbe  court,  speaking 
of  the  question  of  {urlsdlctlon,  says: 
"Both  bills  were  filed  to  enjoin  trespaHtieB 
to  real  property  and  settle  the  title  there- 
to without  any  charge  «>f  insolvency 
against  the  defendants  In  either  bill,  and 
without  the  allegation  in  either  of  any 
(acts  from  which  the  court  could  see  that 
unless  tbe  defendants  were  enjoined  irrep- 
arable damages  would  result.  It  is  well 
settled  that  a  court  of  equity  has  no  Juris- 
diction to  settle  the  title  and  boundaries 
of  land  where  tbe  plaintiff  has  no  equity 
against  the  party  who  In  holding  the 
land."  See  Langc  v.  Jones,  6  Leigh,  192; 
Hill  V.  Proctor,  10  W.  Va.59.  In  said  last- 
named  case  this  court  held  that  "the  ex- 
istence of  a  controverted  boundary  dues 
not  constitute  a  sufficient  ground  for  the 
Interposition  of  courts  of  equity  to  ascet^ 
tain  and  fix  that  boundary.  It  Is  neces- 
sary, to  maintain  such  a  hill,  that  some 
peculiar  equity  should  be  superinduced. 
There  must  be  some  equitable  ground  at- 
taching itself  to  the  controversy. "  In  the 
ease  of  Kemble  v.  Cresap. supra,  this  court 
also  held  that  "To  warrant  the  interfer- 
ence of  a  conrt  of  equity  to  restrain  a  tres- 
pass on  land  two  conditions  must  co-ex- 
ist: First,  tbe  plaintiff's  title  nuiRt  be  un- 
disputed, or  established  by  legal  adjudica- 


tion ;  and,s0coo<f{r,  tbe  Injury  complained 
ol  must  be  irreparable  in  its  nature,  unless 
there  exist  other  grounds  of  equity. "  In 
Schoonover  ▼.  Bright,  24  W.  Va.  698,  this 
court  held  that  to  warrant  the  interfer- 
ence of  a  court  of  equity  to  restrain  a  tres- 
pass two  conditions  must  co-exist.  FIrtrt, 
the  plaintiff's  title  must  be  undisputed, 
or  established  by  legal  adjudication ;  and, 
second,  the  injury  complained  of  must 
be  Irreparable  in  its  nature  also.  "It  is 
not,  in  such  case^  sufficient  that  the  bill 
contains  mere  general  averments  of  irrep- 
arable mischief,  but  the  facts  constitute 
Ing  such  mischief  must  be  set  forth." 
That  was  a  case  in  which  an  Injunction 
granted  to  restrain  the  cutting  and  re- 
moving of  the  timber  from  land  was 
wholly  dissolved,  and  an  examination  of 
tbe  case  will  disclose  a  great  similarity 
to  the  one  under  consideration  as  to  the 
facts  stated  and  relied  upon  In  tbe  bill.  In 
that  case  there  was  no  allegation  of  the 
Insolvency  of  the  defendants,  and  there 
appears  to  have  been  none  in  this,  and 
there  Is  nothing  in  this  case  to  distin- 
guish tbe  trespass  complained  of  from  any 
other  trespass  occasioned  by  cutting  and 
removing  timber  from  the  plaintiff's  land. 
See  High,  Inj.  §  460.  Now,  It  Is  true  that 
tbe  plaintiff  in  his  bill  and  amended  bill 
alleges  that  he  is  the  owner  of  and  has  the 
legal  title  to  said  963}^  acres  of  land,  and 
exhibits  his  paper  title  with  bis  bill,  and 
upon  demurrer  that  must  be  regarded  and 
taken  as  true;  but  when  we  look  further 
at  the  allegations  of  the  bill  we  find  that 
he  alleges  that  the  greater  portion  of  the 
land  is  in  tbe  state  of  nature,  and  covered 
by  a  valuable  growing  timber,  etc.,  which 
timber  is  very  valuable,  and  makes  such 
land  much  more  valuable  than  it  would 
be  without  said  growing  timber,  dob 
constat,  that  the  land  is  not  filled  with 
coal,  iron,  and  other  minerals,  or  that  the 
timber  constitutes  Its  chief  value;  and 
there  are  no  facts  stated  on  the  face  of 
the  bill  that  would  show  that  the  plaintiff 
would  suffer  irreparable  injury  by  the  cut- 
ting and  removal  of  75  or  auy  number  <A 
trees  from  said  land  when  It  is  not  alleged 
that  the  defendants  are  Insolvent.  In  the 
case  of  Cox  v.  Douglass,  20  W.  Va.  176,  we 
find  this  court  held  that  "an  injunction  is 
not  granted  to  restrain  a  mere  trespass 
to  real  property  when  the  bill  does  not 
clearly  aver  good  title  in  the  plaintiff,  nor 
even  then,  as  a  general  rule,  where  tbe  In- 
jury complained  of  Is  not  destructive  of 
tbe  substance  of  the  inheritance,  or  that 
which  gives  it  its  chief  value,  or  Is  not  Ir- 
reparable, but  Is  susceptible  of  complete 
pecuniary  compensation,  and  for  which 
the  party  may  obtain  adequate  satisfac- 
tion in  the  ordinary  course  of  law."  We 
have  seen  from  the  authorities  ahovequot- 
ed  that  a  court  of  equity  will  not  enter- 
tain a  bill  to  restrain  a  trespass  on  land 
unless  the  facts  are  stated,  and  it  appears 
from  these  facts  that  the  injury  resulting 
from  the  trespass  complained  of.  If  not  re- 
strained, will  be  Irreparable  in  its  nature, 
and,  although  no  demurrer  be  interposed, 
the  court  will  dismiss  the  bill  at  the  hear- 
ing if  the  court  appears  to  have  no  Juris- 
diction. What,  then,  should  l>e  the  result 
in  this  case,  when,  as  before  stated,  tbe 
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de!«ndanta'  anawem  are  filed,  and  the 
pleadings  and  proote  ahow  concluaiTely 
tbatthe  title  laclaimed  by  both  plain  MB  and 
defendants,  and  that  the  parties  bare  gone 
Into  a  court  ot  equity  to  settle  the  title  to 
tlie  land.  In  my  opinion,  the  demurrer 
should  have  beensustained  to  the  original 
and  amended  bills,  and,  if  no  demurrer  had 
been  interposed,  the  bill  should  have  been 
dismissed  at  the  hearing  for  want  of  Juris- 
diction, and  that  the  court  belotv  commit- 
ted  no  error  in  so  decreeing.  The  decree 
complained  ol  most  be  at&rmed,  with 
costs. 

Lucas,  P.,  and  Brannon,  J.,  concur. 
Holt,  J.,  absent. 


Lanck  v.  McCoy. 


Appeals  of  Wegt  Virginia. 


(jSuprtme  Cowrt  ^    ^ 

Ikbakitt— Appoiktmiiit  or  Cotaorns— Nonas— 

BXVOOATION, 

1.  Before  a  ooaaty  court  can  appoint  a  oom- 
mittee  for  an  insane  peraon  who  naa  not  been 
found  insane  by  a  Jostice  on  examination  for 
Innacy,  or  in  a  court  wherein  he  is  charged  with 
crime,  five  days'  notice  must  be  given  to  the  per- 
son suspected  to  be  insane,  as  required  by  sec- 
tion 88,  o.  68,  Code  1887. 

a.  Thougnsuoh  an  appointment  be  made  with- 
out such  notice,  and  though  it  be  void,  yet  an 
Injunction  will  not  lie  to  restrain  the  exercise  of 
powers  under  such  appointment,  as  there  is  ade- 
quate remedy  at  law. 

8.  Such  appointment  may  be  revoked  nnder 
section  10,  a  OT,  Code  1887. 
(SyOabua  by  the  Court) 

D&yton  A  Dayton,  tor  appellant.  M^ 
rllle  Peck,  for  appellee. 

Bbannon,  J.  This  Is  an  appeal  taken 
by  Winfleld  S.  Mc(?oy  to  a  decree  pro- 
nounced July  14, 1888,  by  the  circuit  court 
of  Barbour  county  In  a  salt  brought  by 
Elizabeth  Lance  against  McCoy.  In  No- 
vember, 1887,  Elliabeth  Lance  presented 
to  the  judge  of  the  third  circuit  n  bill  in 
chancery,  in  which  she  alleg^ed,  among 
other  things,  that  she  was  owner  of  cer- 
tain personal  estate,  and  aged,  but  of 
good,  clear  understanding,  competent  to 
manage  such  affairs  as  called  upon  her; 
that  an  imbecile  son  of  hers,  conceiving 
the  idea  that  she  should  have  a  commit- 
tee, made  oath,  and  procured  other  per- 
sons to  make  oatb,  before  the  county 
court  ot  Barbour  county,  that  she  was  in- 
sane, and  not  capable  of  taking  care  ot 
herself,  and  had  said  McCoy  appointed  her 
committee,  who  qualified  as  such;  tbat 
this  was  done  without  her  knowledge  or 
consent;  that  McCoy  had  sold  some  of  her 
property,  and  proposed  to  appraise  and 
sell  all  of  It,  and  she  did  not  know  what 
disposition  was  to  be  made  of  herself; 
that  the  appointment  of  such  committee 
was  secret,  and  a  great  outrage  and  dis- 
turbance to  her  in  old  age,  in  her  peaceful 
country  home,  where  she  was  living  nice- 
ly, near  by  a  son,  surrounded  by  her  cows 
and  other  stock ;  that  sbe  needed  no  com- 
mittee; that,  if  she  had  had  notice,  she 
could  have  defeated  the  appointment,  bat 
court  had  adjourned  before  she  heard  of  it. 
She  prays  that  as  she  was  thus,  by  the  act 
of  an  imbecile,  without  notice,  distressed 


and  robbed  <a  all  her  peace  of  mind,  the 
court  would  enjoin  McCoy  from  cJl  farther 
action  as  her  committee  until  the  matter 
could  be  inquired  into,  and  she  could  have 
a  chance  to  establish  her  sanity,  and  that, 
when  she  should  do  so,  said  committee  he 
discharged  from  farther  service,  and  re- 
quired to  restore  all  her  property  wrong- 
fully taken  away  from  her,  and  the  money 
for  any  which  he  had  sold.  Tbejudgegrant- 
ed theinjunctionasprayedfor.  McCoyfiled 
bis  answer,  whereby  be  resisted  relief  to 
the  plaintiff  by  reason  ot  want  ot  Jurisdic- 
tion and  other  matters  of  tact,  and 
prayed  dismissal  ot  the  cause.  The  cause 
was  heard  on  bill,  answer, general  replica- 
tion, and  depositiona.  and  a  decree  pro- 
nounced tbat  McCoy  be  perpetually  en- 
joined from  taking  into  his  custody  the 
person  or  property  ut  tbe  plaintiff,  and 
tbat  he  deliver  to  her  all  money  and  proper- 
ty in  his  hands  as  committee. 

The  point  first  assigned  as  error  In  the 
decree  is  want  ot  Jurisdiction  in  equity  to 
entertain  tbecomplaint.  Itcannot  besaid 
tbat  Jurisdiction  of  this  suit  can  be  main- 
tained on  the  theory  that  courts  of  equity 
have  Jurisdiction  over  the  persons  and 
property  of  lunatics  as  a  special  Jurisdic- 
tion ;  for  such  courts  in  America  do  not 
possess  it,  except  in  a  few  states  where 
statutes  confer  it.  Pom.  Eq.  Jur.  $  1313. 
Tbey  exercise  Jurisdiction  over  committees 
tor  account  as  fiduciaries,  but  have  no  spe- 
cial Jurisdiction  because  a  person  is  noo- 
oompoe.  Jurisdiction  Is  asserted  by  appel- 
lee's attorney  on  the  theory  that  the  ap- 
pointment of  the  committee  was  void  for 
want  of  notice,  and  therefore  equity  ran 
be  appealed  to  to  declare  and  treat  it  as 
void.  Section  38,  c.  68,  Code  1887,  provides 
that  If  a  person  not  found  insane  by  a  Jus- 
tice on  an  inquest  of  lunacy,  or  In  a  court 
wherein  he  Is  charged  with  crime,  be  sus- 
pected to  be  insane,  a  circuit  court  shall, 
on  the  application  ot  any  one  interested, 
and  after  five  days'  notice  to  the  person 
suspected,  examine  into  his  state  of  mind, 
and,  being  sntiafled  that  he  is  Insane, 
shall  appoint  a  committee  of  him.  Thus, 
clearly,  the  circuit  court  cannot  appoint  a 
committee  without  notice.  But  this  ap- 
pointment was  by  the  county  court,  and  as 
to  it  the  grant  of  Jurisdiction  in  chapter  39, 
§  9,  Code,  is  only  in  the  general  language 
used  in  the  constitution,  (articles,  $  2i,) 
namely:  "They  shall  have  Jurisdiction  In 
all  matters  of  probate,  the  appointment 
and  qualification  of  personal  represen ta- 
tives,  guardians,  committees,  curators," 
etc.,  without  any  regulation  as  to  notice, 
or  tbe  procedure  as  toappolutmentof  com- 
mittees; and  therefore  It  may  be  snid  that 
as  to  appointment  by  the  county  court  ot 
committees  there  is  no  requirement  of  no- 
tice. This  would  present  the  anomaly 
that  the  circuit  court  most,  while  the 
county  court  need  not,  give  notice.  But  I 
think  we  should,  under  a  familiar  rule  of 
construction,— that  all  statutes  loparfiaa- 
terla  should  be  read  together,— read  this 
provision  as  to  the  county  courts  along 
with  said  section  3S  ot  chapter  68,  regulat- 
ing the  appointment  ot  committees  by  cir- 
cuit courts ;  thus  requiring  notice  iu  coun- 
ty courts,  as  well  as  circuit  courts.  C4>n- 
sideriug  the  serious  consequences  to  the 
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party  adjodgfid  Insane  by  the  appoint- 
ment of  a  coiumlttee, carrying  with  It  per- 
sonal degradation,  placing  the  party's 
peraon  in  the  custody  of  the  committee, 
and  thns  deprlTlngblm  of  his  freedom,  and 
of  the  possession  and  control  of  all  his  es- 
tate, vre  think  we  can,  and  ought  to,  hold 
that  such  notice  is  a  prerequisite  to  the 
exercise  of  such  power  by  the  county  court. 
Then,  the  appointment  is  void.  How 
shall  the  plaintiff  get  rid  of  it?  J  do  not 
concur  with  appellant's  counsel  that  she 
could  do  BO  by  appeal  under  section  47,  c. 
39,  Code  1887,  because  she  was  not  a  party 
to  the  proceeding.  County  Court  v.  Arm- 
strong, (W.  Va.)  ante,  488,  (decided  this 
term.)  For  the  same  reason  I  doubt 
whether  she  could  have  relief  by  certiorari 
under  chapter  110, Code.  I  incline  to  thinlc, 
however,  that  as  this  appointment  was 
ex  parte,  and  without  notice,  Mra.  Lance, 
even  ontside  of  the  statute  cited  below, 
might  have  applied  to  the  county  court  to 
set  it  aside,  and.  If  the  court  improperly 
refused,  she  might  appeal.  Conrad  v.  Coun- 
ty of  Lewis,  10  W .  Va.  784, 789.  and  Holllns  v. 
Patterson,  6  Leigh,  467.  In  Yeager  v.  Car- 
penter, 8  Leigh,  454,  Judge  Tucker  said: 
*ln  a  case  of  this  kind,  where  an  illegal 
order  Is  made  which  is  injurioas  to  one 
who  is  no  party  to  the  record,  and  who 
cannot,  therefore,  sue  out  a  snpersedeus 
or  writ  of  error  or  obtain  an  appeal,  the 
question  presents  itself,  how  is  the  Injured 
party  to  be  redressed?"  He  responds: 
"There  being  no  party,  there  is  no  Its; 
and  the  order  establishing  the  road  is  cer- 
tainly n«)t  the  Judgment  of  the  court,  but 
a  mere  police  order,  which  may  be  set 
aside  upon  motion  at  a  subsequent  term, 
and,  if  the  motion  to  rescind  were  refused, 
the  party  might  have  his  redress,— wheth- 
er bS'  supersedeas  or  mandamus  it  migbt 
be  premature  to  say."  That  was  a  road 
ortler;  but  I  do  not  think  that  alters  the 
piinclple.  It  is  the  fact  that  the  order  is 
ex  parte,  and  without  notice,  that  leaves 
it  oi>en  to  rescission  on  motion.  It  is  stat- 
ed in  the  American  &  English  Encyclopedia 
of  Law  that,  when  a  party  is  restored  to 
sanity,  the  court  appointing  committee 
may  discharge  committee.  I  shall  not  dis- 
cuss the  question  how  far,  without  stat- 
ute, a  court  appointing  committee  regu- 
larly may,  on  like  principles  as  to  admin- 
istrators, revoke  appointment.  See  I  Lo- 
max,  Ex'ra,  192,  c.  2.  g  1.  I  need  not  say 
pointedly  what  other  remedies  the  plain- 
tiff has,  regardless  of  that  given  by  sec- 
tion 10,  c.  87.  Code  1887,  for  I  am  decided 
In  opinion  that  under  it  Mrs.  Lance  could 
have  adequate  remedy,  ontside  of  a  short 
delay,  under  that  section,  providing  that 
a  court  appointing  a  committee  may, 
whenever  from  any  cause  It  appears  prop- 
er, revoke  and  annul  his  powers.  Under 
a  clause  In  the  Tirglnia  Code,  from  which 
we  derived  this  provision,  the  court  of  ap- 
peals of  Virginia  held  that  an  executor 
was  properly  removed  for  a  cause  not  as- 
signed in  the  statute,  and  the  court  said 
the  discretion  under  it  was  large.  Reyn- 
olds T.  Zink.  27  Orat.  29.  This  statute 
specifies  several  candies  of  revocation  of  the 
fiduciary's  authority,  and  then  adds :  "  Or 
whenever,  from  any  cause.  It  appears  prop- 
er;" thns.  In  language  and  Intent,  making 


the  remedial  feature  cA  the  statute  broad. 
But  it  may  suggest  itself  to  the  mind 
that  though  Mrs.  Lance  had  remedy  as 
above  indicated ;  that  while,  as  to  prop- 
erty rights  Invaded  under  the  appoint- 
ment, other  remedy  might  be  present  and 
adequate, — yet  this  case  Involves  her  per- 
sonal liberty,  the  right  to  go  and  come 
and  abide  when  and  where  she  chooses. — 
personal  rightB  precious  and  sacred  be- 
yond pecuniary  compensation,  in  the  eye 
of  the  law,— as  under  the  law  a  commit- 
tee has  the  custody  and  control  of  the  per- 
son of  the  DOB  compos,  (Code,  c.  68,  5  41 ;) 
and  that,  as  the  court  is  not  always 
in  session  to  ask  other  rel^,  socb  remedy 
is  neither  promptnor  adequate, and  there- 
fore equity  should  Intervene  by  injunction 
to  restrain  the  exercise  of  the  powers  of  the 
committee.  But  here  the  answer  is,  as  the 
appointment  is  void,  any  personal  re- 
straint could  bo  relieved  by  habeas  corpaa, 
— that  great  writ  of  the  common  law, 
standing  always  ready,  prompt,  and  ade- 
quate to  vindicate  personal  liberty.  For 
ttiese  reasons  we  ha  veto  apply  the  old  rule 
that  the  remedy  by  injunction  does  not  lie 
Id  this  case,  because  there  is  adequate  rem- 
edy at  law,  and  reverse  the  decree,  dis- 
solve the  injunction,  and  dismiss  the  bill, 
without  prejudice  to  any  legal  remedy  to 
plaintiff. 

LcoAS,  p.,  and  English,  J.,  concurred. 
Holt,  J.,  absent. 


KsBNBB  at  a/,  v.  Kbuier  et  ul. 
(Supreme  Ootut  qfAppecds  <^  West  VkruMla. 

CONTBACT — CONSIDSBATIOS— AeumnNT  TO   SlTP- 
POBT. 

An  agreement  to  mslntsln  and  support  an- 
other is  a  valuable  oonsideratioo,  and  will  sna- 
tain  a  transfer  of  property. 
(SyUainu  by  Ote  Covxt.) 

M.  B.  Dent,  for  appellants.  JobD  T. 
McGraw,  for  appellees. 

Bbannon,  J.  Appeal  from  a  decree  of 
the  circuit  court  of  Taylor  county  taken 
by  WiUiara  Keener  and  John  Keener. 
Hannah  Keenerdled  some  years  since,  and 
William  Keener  and  John  Keener  filed 
their  bill  in  the  circuit  court  of  Taylor 
county  stating  that  the  death  of  said  Han- 
nah Intestate,  and  without  Issue,  left  as 
her  distributees  brothers  and  sisters, — the 
plaintiff ,  and  defendant  George  Keener,  and 
two  sisters;  that  John  Evans  qualified  as 
her  administrator;  that  said  decedent  left 
f  2,000  personal  property,  consisting  of  a 
little  furniture,  and  money,  notes,  and  ac- 
counts; that  she  was  residing  with  her 
brother  George,  and  that  he  immediately 
on  her  death  took  such  property,  money, 
notes,  and  accounts  into  his  possession, 
and  fraudulently  converted  the  same  to 
his  own  use,  pretending  they  were  a  gift 
to  him,  and  that  he  refused  to  turn  over 
to  said  administrator  any  of  said  prop- 
erty, or  to  account  for  It,  but  had  pro- 
duced no  authority  to  retain  it;  that 
George  Keener  had  converted  to  his  use 
about  9500,  the  distributive  share  of  said 
Hannah  in  her  father's  estate,  of  which  he 
was  representative;  that  since  the  death 
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of  said  Hannah  he,  Geoixe  Keener,  bad  re- 
ceived from  James  K.  Smith  about  f 500 
money  placed  in  bis  hands  by  Hannah 
Keener;  that  said  admlnlfitratur  refased 
to  collect  from  George  Keener  said  snms, 
bat  colluded  with  him  to  cover  up  and  re- 
tain the  same,  and  was  liable,  theretore,  to 
account  therefor;  and  the  plain  tms  prayed 
that  Qeorge  Keener  becompelledto  render 
a  full  account  ol  all  the  estate  of  said  de- 
ceased. Hannah,  and  that  may  have  been 
converted  by  him  to  his  own  use;  that  the 
accoonts  of  said  administrator  be  settled, 
and  the  estate  distributed  among  the  dis- 
tributees. George  Keener's  answer  denies 
the  pretensions  of  the  bill,  claiming  the 
property  as  his  own,  and  denying  any  lia- 
bility to  account  for  it.  The  court  held 
tbutthelaw  was  for  the  defendants,  and 
dismissed  the  bill,  it  having  been  admitted 
In  court  that  the  deceased  left  no  other  es- 
tate than  that  claimed  in  the  bill. 

The  only  property  shown  to  have  been 
owned  by  the  deceased  is  a  note  of  James 
K.  Smith  for  f 818  given  her  for  money  she 
lent  him,  dated  April  1,1874,  and  a  note 
for  flOO,  given  her  uy  John  Keener,  barred 
by  limitation.  The  theory  of  the  plaintiffs 
is  that  George  Keener  bad  no  title  to  this 
property  except  by  gift,  and  that  it  Is  not 
valid.  If  this  theory  could  be  sustained 
by  the  evidence,  the  plaintiffs  would  suc- 
ceed; for  though  there  had  been  agift  dur- 
ing the  lite  of  Hannah  Keener,  perfected  by 
delivery  of  possession,  it  must  fail,  because 
Hannah  resided  for  years  before  and  at 
her  death  in  the  bouse  of  George  Keener, 
and  as  a  member  of  his  family ;  and  our 
Code  of  1887,  p.  615.  c.  71,  §  1,  provides  that 
"  no  gift  of  any  goods  or  chattels  shall  be 
valid  unless  by  deed  or  will,  or  nnless 
actual  possession  shall  have  come  to  and 
remained  with  the  donee  or  some  person 
claiming  under  him.  II  the  donor  and 
donee  reside  together  at  the  time  of  the 
gift,  possession  at  the  place  of  their  resi- 
dence shall  not  be  a  sufficient  possession, 
within  the  meaning  ol  this  section." 
Dickeschied  v.  Bank,  28  W.  Va.  340.  But 
the  defense  of  George  Keener  Is  that  hie 
right  is  not  based  on  a  gilt,  but  on  a  trans- 
fer for  valuable  consideration ;  that  the 
said  Hannah  had  agreed  with  him  that 
if  he  would  not  go  west,  but  remain  and 
care  for  and  support  her,  she  would  give 
him  all  she  bad ;  and  that  he  did  so,  and 
that  she  transferred  the  notes  in  question 
to  him  for  such  valuable  consideration, 
not  as  a  gift.  Allowing  her  to  live  with 
him  as  a  member  of  his  family,  caring  for 
her,  and  maintaining  her,  was  a  valuable 
consideration,  and  a  safflcient  one  on 
which  to  base  such  transfer,  for  an  under- 
taking to  support  one  is  a  valuable  con- 
sideration to  support  a  conveyance.  It 
Is  of  frequent  occurrence.  Bump,  Fraud. 
Couv.  218;  Henderson  v.  Hunton,  26  Grat. 
926. 

Some  quotations  from  the  depositions 
will  best  answer  how  far  this  defense  is 
sustained.  Eliza  C.  Travis  states  that  she 
knew  Hannah  Keener  25  years;  that  she 
lived  with  George  Keener;  that  at  differ- 
ent times  she  heard  her  say  that  she  bad 
an  arrangement  with  George  that,  if  he 
would  stay  and  take  care  of  herself  and 
her  sister  during  their  lives,  he    should 


have  all  their  estate  of  every  description ; 
that  he  did  go  and  live  with  them  several 
years,  and  support  them  and  their  father 
for  five  years,  and  after  the  father's  death 
he  still  lived  with  and  supported  them 
until  Hannab'sdeath ;  that  shellved  with- 
in a  mile  of  them.  She  elsewhere  states: 
"I  heard  them  speak  of  It  at  different 
times  before  Hannah's  death.  She  said 
she  had  g^iven  her  property  up  to  her 
brother  to  take  care  of  her  and  her  sis- 
ter as  long  as  they  lived,  and  when  they 
were  dead  the  property  was  his ;  she  said 
she  and  her  sister  had  given  up  all  their 
property  to  G«orge  to  take  care  of  them 
as  long  as  they  lived;  that  she  thought  it 
better  to  let  him  have  it  to  take  care  of 
them  than  to  let  strangers  have  it. "  Else- 
where shestates :  "  She  said  she  had  given 
it  all  over  to  George.  She  said  he  talked 
of  going  away,  and  that  they  had  per- 
suaded him  to  stay  and  take  care  of  them, 
and  he  should  have  all  their  property 
when  they  were  dead  and  gone. "  Martha 
Coplln  states :  "I  have  known  them  27  or 
28  years.  George  was  at  his  father's,  tak- 
ing care  of  him  and  helping  to  do  the  work. 
His  sisters,  Hannah  and  Katy,  lived  with 
their  father.  They  were  feeble;  Hannah 
was  more  feeble  than  Katy.  When  the 
old  gentleman  died,  George  sold  out  and 
was  going  west.  Hannah  was  down  at 
my  house  at  the  time,  and  said  they  were 
going  to  make  him  one  more  otter;  that  it 
he  wouldn't  go  they  would  give  him  all 
they  had,— If  he  wouldn't  go  west,  but 
stay  and  take  care  of  them :  that,  if  he 
would  go,  they  would  get  Mr.  Knott; 
that  nobody  else  should  hare  what  they 
bad;  that  they  would  do  as  the  old  maids 
Luzaders  did ;  they  would  give  it  all  to 
Mr.  Knott  to  take  care  of  tnem.  I  heard 
them  both  say  so,  and  Hannah  in  particu- 
lar. I  heard  them  both  say  they  didn't 
intend  that  John  and  William  Keener 
should  have  any  of  their  property,  because 
they  had  already  got  more  than  they 
should  have  had  from  their  father's  es- 
tate. •  •  •  Hannah  and  Katy  said 
their  brothers  John  and  William  neglect- 
ed coming  to  see  tbem.  I  have  beard 
Hannah  say  that  she  never  intended  that 
John  and  Mr  lliiam  should  have  any  of  her 
mone.v;  that  she  would  rather  strangers 
should  have  It.  I  have  hoard  her  repeat 
time  and  again  that  they  had  neglected 
her;  that  she  was  growing  old."  Thom- 
as Slane  states  that,  about  a  year  be- 
fore Hannah's  death,  Knutt  and  he  were 
together  in  presence  of  Hannah,  and 
Knott  repeated  the  arrangement  that 
bad  been  made  between  George  and  Han- 
nab,  and  the  bargain  was  that  George 
was  to  keep  her  her  life-time,  and  she  had 
given  George  all  she  had  tor  taking  care 
of  her.  *  *  *  I  have  heard  her  remark 
afterwards  that  all  she  had  she  Intended 
that  George  should  have.  I  have  beard 
her  say  that  there  was  no  one  to  take 
care  of  her  but  her  brother  George;  that 
her  other  two  brothers  never  came  near  to 
see  anything  about  her.  At  another  time 
she  said  George  was  going  to  leave,  and 
that  she  had  given  him  all  she  had  to  stay 
at  home,  and  take  care  of  her. "  No  dep- 
ositions were  taken  to  contradict  all  this. 
A  deposition  of  Evans,  the  admlnlstra- 
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tor.  says  wben  he  called  on  George  Keener 
for  tbe  property,  be  replied  tbat  be  bad  a 
note  on  Jamea  K.  Bmltb,  and  one  on 
Jobn  Keener  for  flOO,  and  be  would  bring: 
tbem  over,  but  later  refused  to  let  bim 
have  them.  Keener  denies  this,  saying 
that  he  told  the  administrator  tbat  the 
notes  were  his,  and  be  would  keep  tbem, 
Hnd  tbat  they  had  been  given  to  him  by 
bis  sister  before  her  death  for  caring  and 
providing  for  her.  It  Is  shown  that  he 
did  care  and  provldeforber.  Thisevidence 
shows  an  intent  to  transfer  tbe  property 
for  tbe  consideration  of  cam,  mainte- 
nance, and  snpport  of  the  sister ;  and  it 
shows  declarations  by  her  tbat  she  had 
jelven  them  to  him,  thus  indicating  a  con- 
summated transfer  of  possession ;  and  we 
And  George  Keener  in  possession  of  tbe 
note,  for  Smitb  says  he  paid  him  money 
on  bla  note  after  her  death.  As  she  stated 
she  bad  given  bim  tbe  property,  it  is  more 
reasonable  to  say  tbat  he  had  acquired 
this  possession  before  ber  death  tban  after 
It.  This  Is  confirmed  by  the  fact  tbat  she 
conveyed  her  land  to  George.  Thus  I  think 
we  may  say  tbat  for  a  valnableconsldera- 
tlon,  namely,  tbat  be  wonid  abandon  go- 
ing west,  which  may  have  been  the  defeat 
of  bis  plan  of  life,  and  the  comfort  of  Ills 
presence  with  his  maiden  sisters  in  ill 
health,  loneliness,  and  growing  age,  and 
labor,  money,  and  care  in  their  mainte- 
nance, she  gave  bim  this  property,  and 
consummated  it  by  delivery  of  possession. 
I  shall  not,  therefore,  discuss  tbe  question 
whether  tbe  facts,  if  George  Keener  did 
not  have  possession  of  the  notes  before  bis 
sister's  death,  would  constitute  an  assign- 
ment In  equity,  and  Justify  bis  retention  of 
tbem.  I  may  admit  that,  though  the  evi- 
dence is  full  to  show  an  agreement  to 
transfer,  yet  It  Is  not  very  full  to  show 
actual  dellveiy  of  possession  before  the 
death  of  Hannah  Keener;  yet  tbeevldence 
fairly  shows  it,  and  there  is  no  showing 
that  he  did  not  then  have  possession. 
The  circuit  Judge  has  weighed  the  evi- 
dence, and  come  to  that  conclusion,  and, 
unless  we  should  think  he  plainly  erred, 
we  ought  not  to  disturb  bis  flnding.  In 
fact  we  think  the  case  sustains  him.  The 
circumstance  tbat  on  June  1, 1887,Hannab 
and  Catherine  Keener  conveyed  to  George 
Keener  a  tract  of  land  in  consideration 
that  he  would  support  tbem  during  lite,  Is 
relied  upon  as  showing  that  the  preten- 
sion of  George  Keener  that  be  was  also  to 
have  the  personalty  is  unfounded.  We  do 
not  so  consider  it.  At  best.  It  is  only 
a  circumstance  tending  in  that  direction. 
If  It  does  so  at  all.  It  is  no  estoppel 
against  his  claiming  personalty  also.  The 
deed  does  not  state  that  the  land  was  the 
only  consideration  for  support.  The  per- 
sonalty Is  not  mentioned  In  the  dee<l;  but 
tbat  may  be  explained  in  the  fact  that  the 
law  did  require  a  deed  to  convey  the  land, 
but  none  to  transfer  the  personalty.  In 
our  view  the  fact  that  the  witnesses  say 
tbe  agreement  was  that  George  was  to 
have  all  Hannah's  'property  of  every  de- 
scription, tbe  execution  of  the  deed  tends 
to  conflrm  this  evidence,  and  his  claim  to 
the  i>ersonalty.  The  case  involves  a  qnes- 
tion  of  fact,  and  we  see  no  reason  for  re- 
versal.   And  I  may  add  that,  as  is  plainly 


shown  by  the  evidence,  this  decMon  car- 
ries out  tbe  intent  and  wlsb  of  the  dece- 
dent, bestowing  her  property  where  she 
wished  It  to  go.    We  affirm  tbe  decree. 

Lucas,  P.,  and  Engubh,  J.,  ooncnr.  Boi,T, 
J.,  absent. 


WllJlOTB  V.  WiLUOTH  et  Sl. 


{amfirmne  Court  of  A:, 


Wett  Virgmla. 


Wnixa— OoHBTBUoiioif— Natqbs  or  Esiatb— IiDf- 
nxTiom  OvBB. 

1.  The  aeoond  clause  of  a  vrill  giving  a  wife 
all  of  testatis''8  personalty  "to  be  hers  absolutely, 
to  be  used  by  ber  in  any  way  or  manner  she  may 
wish  for  her  own  comfort  and  for  the  comfort  ana 
benefit  of  our  two  ohlldren, "  gives  the  wife  an 
absolute  estate. 

id.  There  is  no  Implied  at  preoatoTy  trust 
thereby  oreated  for  the  ohlldren. 

&  The  fourth  olaose,  dlreoting  "that  In  case 
of  tbe  death  of  my  wife,  and  also  of  my  two  ohll- 
dren without  any  heirs,  that  my  estate,  both  real 
and  personal,  be  placed  under  the  control  of  the 
Western  Virginia  Annual  Conference  of  the 
M.  B.  Church  South,  to  be  used  by  them  for  the 
support  of  the  superannuated  and  worn-out  preach- 
ers of  said  ohuroh  and  their  wives, "  was  not  in- 
tended to  and  does  not  qualify  the  wife's  abso- 
lute estate  conferred  by  the  aeoond  olsuse. 

4.  The  limitation  over  to  the  oonferenoe  is 
void. 
(SylUOnu  b]/  the  Court.) 

B.  L.  Batcher,  for  appellant.  Dayton 
&  DnjrtoD,  for  appellees. 

Brannon,  J.  Appeal  from  a  decree  of 
tbe  circuit  conrt  of  Randolph  county  in 
the  case  of  Hester  A.  Wilmoth  against 
Troy  Wilmoth  and  others.  Baxter  Wil- 
moth, or  Randolph  county,  made  bis  will, 
reading  as  follows:  "I,  Baxter  Wilmoth, 
of  the  county  of  Randolph  and  state  of 
West  Virginia,  being  of  sound  mind  and 
disposing  memory,  and  knowing  tbat  It 
Is  appointed  unto  all  men  once  to  die,  do 
make  and  publish  this  my  last  will  and 
testament  in  form  and  manner  as  follows: 
First,  I  give,  bequeath,  and  devise  my  es- 
tate, both  real  and  personal,  as  follows, 
to-wlt:  I  will  to  my  beloved  wife,  Hester 
A.  Wilmoth,  all  my  real  estate,  to  be  con- 
trolled and  used  by  her  as  she  may  wish, 
until  my  youngest  cblld  arrives  at  the  age 
of  twenty-one  years.  When  my  youngest 
child  arrives  at  the  age  of  twenty-one 
years,  then  my  two  children  are  to  have 
and  to  own  all  my  real  estate  except  that 
portion  thereof  that  my  wife  Is  entitled  to 
as  my  widow.  I  further  provide  that.  If 
my  wife  should  marry  again,  then  ber 
rigbt  to  all  my  real  estate  should  cease 
from  the  date  of  said  marriage,  except  a 
widow's  tblrds.  I  further  provide  tbat 
my  two  children  shall  share  equal  in  my 
real  estate.  Seeoad.  I  give  and  bequeath 
to  m.T  beloved  wife,  Hester  A.  WUmoth, 
ail  my  personal  property,  (vis.,  horses,  cat- 
tle, money,  bonds,  farming  utensils,  house- 
hold and  kitchen  furniture,  and  everything 
else  classed  as  personal  property,)  to  be 
hers  absolutely,  to  be  used  by  ber  In  any 
way  or  manner  she  may  wish  for  ber  own 
comfort  and  for  tbe  comfort  and  benefit  of 
our  two  children,  Troy  Wilmoth  and 
Grace  Wilmoth.  Third.  I  direct  in  this  my 
last  will  and  testament  tbat.  If  It  be  nec> 
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emary  tor  the  support  of  my  wife  and  cbll- 
dren  that  the  executrix  of  this  my  last 
will  and  testament  nhuU  be  authorised  to 
BBll  and  convey  that  portion  of  my  real  es- 
tate known  as  the  '  Christopher  N.Scboon- 
orer  Land '  on  the  waters  of  Cherry  Tree 
fork,  a  branch  of  Leading  creek,  adjoining 
the  lands  of  Hurry  &  Bchoonover  and 
others,  said  tract  containing  i98%  acres. 
Also  one  other  tract  of  land  on  the  waters 
of  Cheat  river,  on  the  west  side  of  said 
river,  known  as  the 'John  Wyatt  Land,* 
adjoining  the  lands  of  Jacob  Isner  and 
others, containing aboat46 acres.  Fourth. 
I  will  and  direct  that  in  case  of  the  death 
of  my  wife,  and  also  the  death  of  my  two 
children  without  any  heirs,  that  my  es- 
tate, both  real  and  personal,  be  placed 
under  the  control  of  the  Western  Virginia 
Annual  Conference  of  the  M.  E.  Church 
'South,' to  be  used  by  them  for  the  sop- 
port  of  the  superannuated  and  worn-out 
preaehens  of  said  church  and  their  wives. 
Jiy/tA.  I  constitute  and  appoint  my  be- 
loved wife,  Hpster  A.  Wllmoth,  executrix 
of  this  my  last  will  and  testament,  with 
a  request  that  Andrew  Fansler  assist  her 
as  such  executrix,  when  requested  by  her 
to  do  so,  on  such  terms  as  may  be  agreed 
upon  by  herself  and  said  Fansler,  hereby 
revoking  all  former  wills  by  me  heretofore 
made.  Witness  the  following  signature 
and  seal  this  8th  day  of  Jan.  In  the  year 
1889.  Baxter  Wilmoth.  "  The  will  was 
proven  before  the  clerk  of  the  county  court, 
and  the  widow  asked  the  clerk  to  grant 
her  letters  of  administration  as  executrix 
under  the  will,  and  he,  being  doubtful 
whether  the  plaintiff  was  entitled  to  the 
personal  estate  absolutely  or  only  con- 
tingently, and  whether  the  second  and 
fourth  clauses  conHict,  and  whether  the 
fourth  clause  limits  the  right  of  Hester  A. 
Wilmotb  to  take  the  personal  property 
absolutely,  required  her  to  give  bond  as 
executrix  in  the  penalty  of  $4,000,  wbicb 
she  was  unable  to  do ;  and  thereupon  she 
filed  her  bill  in  chancery  in  thecircuit  court 
of  Randolph  against  Troy  and  Grace  Wll- 
moth, the  two  Infant  children  of  herself 
and  her  husband,  and  James  D.  Wilson, 
the  clerk,  setting  up  the  facts  aforesaid, 
and  also  that  tbe  personal  estate  amounts 
to  f  2,000,  and  that  the  estate  owed  no 
debts  beyond  S50  in  the  aggregate,  and 
charging  that  if  the  fourth  clause  was  in 
conflict  with  the  second  it  was. void  for 
uncertainty,  and  she  waa  entitled  to  all 
the  personalty  absolutely,  and  entitled  to 
qualify  as  executrix  in  a  nominal  bond, 
and  that  to  require  a  greater  bond  than 
to  CO verthesmall indebtedness audcbarges 
of  administration  was  oppressive  upon 
ber;  and  she  asked  the  court  to  give  Judi- 
cial construction  to  the  will,  and  that  she 
be  declared  entitled  to  the  persoaal  estate 
absolutely,  and  that  tbe  clerk  be  directed 
to  qualify  her  as  executrix,  with  a  bond 
of  nominal  penally.  Thecourt  pronounced 
a  decree  to  the  effect  that  Hester  A.  Wil- 
moth is  entitled,  under  tbe  second  clause 
of  tbe  win,  to  tbe  personal  estate  absolute- 
ly, and  that  the  fourth  clause  In  no  wise 
limits  her  right  to  take  and  hold  such  per- 
sonal estate  absolutely,  and  requiring  the 
clerk  to  qualify  her  as  executrix,  with  a 
bond  of  $500.    From  this  decree  Htark  A. 


Bowan,  guardian  od  Itteof  of  tbe  Infant 
children,  appealed  to  this  court. 

Take  the  second  clause  of  this  will.  It 
indicates  by  strong  language  an  intent  to 
vest  an  absolute  title  in  the  wife  to  tbe 
personalty  by  the  words,  "^  to  be  hers  ab- 
solutely, to  he  used  by  her  in  any  way  or 
manner  she  may  wish."  [f  these  words 
stood  alone  no  one  would  raise  a  ques- 
tion; but  the  words  flaisblag  tbe  sen- 
tence, "for  her  own  comfort,  and  for  the 
comfort  and  benefit  of  our  two  children," 
raise  the  question  whether  ber  right  ia  un- 
limited, or  in  trust  for  tbe  comfort  and 
benefit  of  her  children  as  well  as  her  own. 
I  think  the  testator  did  not  intend  to 
limit  the  wife's  right  by  raising  any  trust 
for  tbe  children,  for  be  by  tbe  same  clause 
bad  Just  given  ber  tbe  personalty,  to  be 
hers  absolutely,  to  be  used  by  ber  in  any 
manner  she  might  wisb,  thus  vesting  an 
absolute  estate,  and  making  her  sole  ap> 
biter  of  it ;  and  by  the  words,  "  to  be  used 
by  ber  In  any  way  or  manner  she  may 
wish,  for  her  own  comfort  and  for  the 
comfort  and  benefit  of  our  two  children." 
he  only  spoke  the  motive  for  the  bequest, 
or  at  most  only  conveyed  to  his  wife  tbe 
motive  of  tbe  bequest,  as  confiding  in 
her,  that  she  would  use  it  for  the  purpose 
designated.  He  called  her  in  the  will,  sev- 
eral times,  his"  beloved  wife, "  and  gave  ber, 
in  the  first  clause,  his  realty,  to  be  con- 
trolled and  used  by  her  as  she  wished  until 
bis  children  should  come  of  age:  and  all 
this  shows  that  he  had  full  confidence 
that  she  would  remember  and  rare  for 
tbe  common  fruit  of  their  marriage,  and 
did  not  Intend  to  limit  ber  right  to  the 
personalty  by  creating  a  trust,  which 
trust  Itself  might  cramp  tbe  powers  of  tbe 
mother,  and  prevent  ber  from  using  tbe 
personalty  tor  tbe  comlort  of  herself  and 
children,  tbe  very  object  of  giving  tbe  per- 
sonalty to  her,  to  give  the  language  the 
strongest  meaning  contended  for  by  ap- 
pellants. And  the  fact  that  the  will  gave 
her  use  and  control  of  the  land  only  until 
the  majority  of  the  younger  child,  while 
there  is  no  Umltatlon  as  to  the  person- 
alty, evinces  on  intent  to  discriminate  be- 
tween the  two  kinds  of  property.  Several 
adjudged  cases  repel  tbe  contention  that 
the  widow  took  anything  but  an  absolute 
estate  in  the  personally.  In  Shermer  v. 
Shermer,  1  Wash.  (Va.)  266.  a  devise  of  the 
use  and  profits  of  real  and  personal  es- 
tate to  tbe  wife  during  life,  and,  after 
that  ended,  to  be  divided  equally  between 
whoever  the  wife  should  think  proper  to 
make  her  heir  or  heirs  and  testator's 
brother, and  she  died  without  making  any 
disposition  or  appointment  of  her  part, 
was  held  by  tbe  Virginia  court  of  appeals 
to  give  her  relations  half  of  the  proceeds 
of  lands  sold  under  the  will  after  her 
death.  In  May  v.  Joynes,  90  Qrat.  692,  a 
will  gnve  to  the  wife,  "subject  to  the  pro- 
vision hereafter  declared,  tbe  whole  of  my 
estate,  real  and  personal,  •  •  *  to  have 
during  her  natural  lite,  but  with  full 
power  to  make  sale*  of  any  part  of  the 
said  estate,  and  to  convey  absolute  title 
to  the  purchasers,  and  use  the  parcbaae 
money  for  investment  or  any  purpose 
that  she  pleases,  with  only  this  restric- 
tion :  that  whatever  remains  at  her  death 
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ihall,  after  paying:  any  debts  site  may 
Ofre,  or  any  Icgaciea  sM  may  leave,  be 
^vlded  a«  toHowa;"  then  limttatlom  to 
children  and  grandebildren ;  and  It  ws« 
Held  that  abe  took  absolute  title  to  both 
realty  and  personalty,  and  the  HmltatloB 
orer  of  what  remained  at  her  death  was 
Inconsistent  with  and  repognant  to  sneh 
atosolDte  estate,  and  failed  for  uncer- 
tainty. In  Mlsfilonary  Society  v.  Calvert, 
33  Orat.  867,  a  will  directed  property  to 
be  sold,  and  proceeds  Invested,  and  the 
wife  to  receive  interest:  but  so  ionx  as 
she  remaloed  a  widow  she  was  at  liberty 
to  receive  each  part  as  she  might  choose, 
and  appropriate  it  as  she  believed  right; 
and  directed  that  all  snch  part  as  she 
sbonid  not  appropriate  sbonld  go  to  the 
Miiwlonary  Society  of  the  Methodist 
EplRcopal  Church,  Incorporated,  etc.; 
and  the  Virginia  court  held  that  the  wife 
took  the  attsolute  estate,  and  the  society 
did  not  get  it.  In  Carr  v.  Efflnger,  78  Va. 
197,  there  wasagtft  to  wife  of  personalty  to 
be  invested, and  oat  of  interest  to  pay  tes- 
tator's mother  9100  annually,  and  re- 
mainder of  such  Interest  to  be  used  by  his 
wHto  tor  her  own  benefit,  and  gave  her 
stock  to  sell  and  invest  In  bonds  or  loan 
ont  at  interestfor  her  benefit,  and  at  her 
death  what  bonds  she  may  not  have  used 
he  gave  to  two  sisters,  and  it  was  held 
that  the  wife  took  an  absointe  estate.  In 
Cole  V.  Cole,  79  Va.  261,  the  devise  was: 
"I  give  to  my  wile  ail  my  estate,  during 
ber  life-time,  and,  at  her  death,  half  of 
the  real  estate  and  half  of  the  peissonal  es- 
tate that  may  be  on  bcuids,  to  do  with  as 
she  may  see  proper,  and  the  other  half  of 
my  real  estate  and  personal  property  to 
go  to  the  heirs  of  my  brother:"^  and  it 
was  held  that  she  took  halt  of  the  person- 
alty, at  least,  absolutely,  and  the  limita- 
tion over  was  repugnant  and  void.  See 
3  Lomax,  Dig.,  116,  288,  809;  Riddlck  v. 
Coboon.  4  Hand.  (Va.)  647.  In  Milhol- 
len  V.  Rice.  13  W.  Va.  619.  It  is  recognised 
as  a  settled  rnle  that  if  a  testator  give 
property  to  a  person  to  use  or  dlsposa  of 
at  pleasure,— that  is,  to  consnme  or  spend 
it, — each  devisee  or  legatee  has  the  fee-sim- 
ple or  absolute  property,  though  his  inter- 
est be  called  a  "life-estate, "  and  there  be  a 
provision  that  what  may  remain  of  the 
property  at  the  death  of  the  devisee  or 
legatee  Is  given  to  another.  These  cases 
go  upon  the  settled  rule  in  the  construc- 
tion of  wills,  that  an  absolute  power  of 
disposal  by  the  first  taker  renders  a  sub- 
sequent limitation  over  repugnant  and 
▼old.  But  it  Is  hardly  necessary  to  sum- 
mon tbese  cases  here,  for  In  them  there  were 
limitations  over  to  other  persons  after 
the  death  of  the  first  taker,  whereas  here 
no  one  is  Indicated  as  a  second  taker  after 
the  widow's  death;  but  they  are  cited  to 
jnstify  the  statement  that  if,  in  those  in- 
stances, the  first  taker  had  an  absolute 
estate,  much  more  would  Mrs.  Wilrooth 
have  an  absolute  property  here. 

But  another  line  of  thought  occurs.  It 
may  l>e  said  that  though  no  one  is  indi- 
cated as  a  second  taker,  yet  the  wife 
took  the  property,  not  for  ber  sole  benefit, 
but  in  trust  for  herself  and  children;  thas 
classifying  it  under  the  heud  of  "implied 
tnuna."  or  trusts  created  by  precatory 


words  in  a  will,  though  It  to  really  a  wswk* 
er  case  than  a  trast  from  precatory  ^oMs, 
since  there  are  here  no  precatory  words. 
I  quote  Perry  on  Trusts, as  follows:  "Sec. 
117.  There  is  another  variety  of  case* 
where  trusts  are  sometimes  implied  from 
words  used,  though  an  expreiM  trast  to  not 
declared ;  as,  where  property  to  given  to 
a  parent,  or  other  person  standing  in  the 
relation  of  parent,  and  some  directions  or 
expressions  are  used  in  regard  to  the  maln- 
tenanee  of  his  family  or  children.  The 
question  to  be  decided  in  this  class  of 
cases  is,  as  In  others,  did  the  settlor  in- 
tend to  create  a  trust,  and  Impose  an  ob- 
ligation, or  did  he  merely  state  Incident- 
ally the  motive  which  led  to  an  absointe 
gift?  In  the  following  cases  a  trust  was 
clearly  implied :  Where  property  was  giv- 
en that  he  may  dispose  thereof  for  the 
benefit  of  himself  and  children;  or  for 
his  own  use  and  benefit  and  the  mainte- 
nance and  education  of  bis  children;  or  for 
the  maintenance  of  himself  and  family ;  or 
*  for  the  purpose  of  raising,  clothing,  and 
educating'  the  children  of  the  legatee; 
or.  *  r.t  the  disposal  of  the  legatee,  for  her- 
self and  her  children;'  or  'all  overplus 
towards  her  support  and  ber  family;'  or 
to 'A.,  for  the  educating  and  advancing 
in  life  her  children.'"  "Sec.  119.  Bnt  no 
trust  is  implied  where  the  words  simply 
state  the  motive  leading  to  the  gift,  as 
where  the  gift  Is  to  a  person  '  to  enable 
him  to  maintain  bis  childreu,'  or  an  abso- 
lute gift  is  made  and  the  motive  stated 
'that  he  may  support  btmsM  and  chil- 
dren,' or  a  gift  absolutely  for  her  own  uae 
and  benefit,  'having  fall  confidence  In  her 
snfflcient  and  Jndlclous  provision  for  the 
children.'  When  a  testator  gave  to  his  wife 
'the  use.  benefit,  and  profits  of  his  real  es- 
tate for  life. and  all  his  personal  estate  ab- 
solutely, having  full  confidence  that  she 
will  leave  the  surplus  to  be  divided  Justly 
among  my  children,'  it  was  held  that  the 
widow  took  the  personal  estate  absolute- 
ly, subject  to  no  trust,  and  tbat  the  word 
'snrplns'  meant  what  was  left  aneon- 
sumed  or  undisposed  of  by  her.  And  it 
may  be  added  that  the  mere  expression  of 
a  purpose  for  which  a  gift  is  niade  does 
not  render  the  •  purpose  obligatory. " 
Where  It  is  doubtful  whether  a  precatory 
trust  was  Intended,  the  leaning  is  against 
it.  Mere  expressions  of  kindness  towards 
third  parties,  for  whom  a  trust  is  claimed, 
or  appeals  to  the  liberality  of  the  donee 
on  their  behalf,  is  not  enough  to  crsate  a 
precatory  trust,  and  make  dubious  words 
qualify  the  legatee's  interest.  Nor  do  ex- 
pressions which  per  He  might  amount  to  a 
trust  have  that  effect  when  so  accompa- 
nied by  other  words  that  the  will  declares 
or  implies  on  the  whole  a  contrary  intefit. 
Schouler,  Wills,  S  006.  Schcaler,  in  noteS  to 
section  685,  says:  "Some  cases  seem  gel  oct- 
ant to  uphold  a  widow's  absointe  dtacre- 
tion  and  control  of  the  property  as  against 
the  testator's  own  children;  but  other 
precedents  treat  her  wltb  the  mnal  favor, 
where  doubtful  precatory  words  accompa- 
ny an  absolute  gift  inherfavor;"  and  that, 
"so  farastbe  childreu  concerned  areall  her 
own,  and  not  step-children,  we  may  well 
accede  to  the  latter  view."  And,  as  we  are 
seeking  the  intention  of  the  father  as  be 
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waa  nearlng  the  boandaTy  of  earthly  life, 
I  ask,  to  whom  would  be  more  probably— 
to  whom  could  be  more  safely  and  confl- 
dently— commit  hia  estate  tor  the  comfort 
and  benefit  of  hla  two  little  daoKbtera  of 
one  and  three  years'  age  than  to  her  whom 
he  called  In  this  solemn  act  his  beloved 
wife,  the  mother  of  his  children?  Bhe,  as 
well  as  they,  would  need  comfort.  He 
simply  intended  to  give,  and  did  give,  his 
wife  his  personalty  absolutely,  and  hia 
realty  fur  a  time,  having  the  utmost  con- 
fidence  that  without  any  injunction  of  Im- 
perative character,  or  even  mild  preca- 
tory wonls,  as  to  the  care  of  bis  children, 
she  woald,  at  the  bidding  of  natural  love 
and  affection,  do  right  by  their  children. 
The  case  cited  for  appellants  (Harrisons  v. 
Harrison,  2  Grat.l)  is  not  controlling, not 
potential,  in  this  case.  That  will  said: 
"In  the  utmost  confidence  in  my  wife,  I 
leave  to  her  all  my  wordly  goods,  to  sell 
or  Iceep  for  distribution  amongst  our  dear 
cbiidren,  as  she  may  think  proper.  M.v 
whole  estate,  real  and  personal,  are  left  In 
fee-simple  to  her,  only  requesting  her  to 
make  an  equal  distribution  amongst  our 
belrs.  and  desiring  her  to  do  for  some  of 
my  faithful  servants  whatever  she  may 
think  will  most  conduce  to  ttaeir  welfai« 
without  regard  to  the  interest  of  my 
heirs. "  This  was  held  very  properly  a  prec- 
atory trust,  not  an  absolute  estate  In  the 
wife,  because  here  were  strong  precatory 
wordE,  and  words  clearly  Indicating  that 
he  did  not  mean  to  give  her  absolutely, 
but  to  give  something  for  others;  and 
these  precatory  words  were  so  strong  and 
repeated  that  nobody  conld  help  seeing 
that  the  intent  was  not  to  give  her  abso- 
Intely,  unfettered  with  a  trust.  The  intent 
dearly  manifested  Itself  on  the  face  of  the 
will.  Intent  is  the  polar  star  in  construing 
wills.  Adjudged  cases  count  little;  for, 
though  wills  are  innumerable,  no  two  are 
Just  alike.  Weareto  hold  the  will  up  by  its 
four  corners  before  us,  read  it  all,  and  see 
what  the  predominant  Idea  of  the  testator 
was,  and  that  ought  to  and  must  prevail 
against  all  doubtful  or  conflicting  provis- 
ions which  might  of  themselves  daeat  It. 
Schouler,  Wills,  {  476.  The  predominant 
Idea  was  clear  in  the  Harrison  will,  as  it 
is  in  tbe  Wilmoth  will. 

After  writing  to  this  point,  I  meet  with 
the  Virginia  case  of  Bnett  v.  Mason,  18 
Grat.  641,  which  conflrms  my  vl^w  above 
expressed,  There  the  will  gave  the  wife 
all  tbe  estate,  real  and  personal,  "tor  ber 
maintenance  and  support,  and  for  the 
maintenance  and  support  of  our  children, 
during  ber  lite  and  widowhood."  That 
case  bears  a  dose  affinity  to  this,  though 
its  language  Is  a  little  stronger  to  create 
a  trust  against  the  widow;  and  the  court 
held  that  she  was  entitled  absolutely  duiv 
ing  widowhood  to  the  whole  profits  of 
tbe  estate,  and  there  was  no  trust  for  the 
children.  So  I  dismiss  the  second  clause 
of  the  will  In  band,  holding  that  it  vests 
tbe  entire  personal  estate  in  Mrs.  Wilmoth 
absolutely,  and  without  any  ti-ust  for  her 
cbiidren  further  than  it  may  call  on  her 
conscience.  There  may  be  a  trust  in  the 
forum  of  conscience,  but  not  in  tbe  fomm 
of  municipal  law. 

Take  next  the  fourth  clause  of  the  will. 


Does  it  qoallfy  or  detract  from  tbe 
widow's  absolute  rigbt  under  tbe  second 
clause?  The  fourth  clause  says:  "I  will 
and  direct  that  in  case  of  the  death  of  my 
wife,  and  also  the  death  of  my  two  chil- 
dren without  any  heirs,  that  my  estate, 
both  real  and  personal,  be  placed  under 
the  control  of  the  Western  Virginia  An- 
nual Conference  of  the  M.  £.  Church 
South,"  etc.  These  words,  "incase  of  the 
death  of "  a  devisee  or  legatee,  as  a  sener- 
ai  rule,  have  a  technical  legal  meaning  in 
wills,  as  will  be  seen  in  the  opinion  writ- 
ten by  Judge  Lucas  in  Ewing  v.  Winters, 
11 S.  E.  Kep.  718,  84  W.  Va. — ,a8  he  says: 
"Standing  alone,  as  a  qualification  upon 
a  bequest  made  in  absolute  terms,  they 
are  generally  construed  to  mean  in  case  of 
tbe  death  of  the  donee  before  that  of  tbe 
testator,  and  to  have  been  inserted  to  pre- 
vent the  lapsing  of  the  legacy."  2  Jarm. 
Wills,  762,  states  the  rule:  "Hence  It  has 
become  an  established  rule  that  where  the 
bequest  is  simply  to  A.,  and,  in  case  of  hie 
death,  or  If  he  die,  to  B.,  A.,  surviving  tbe 
testator,  takes  absolutely."  Likewise  8 
Redf.  Wills,  960;  Schouler.  Wills,  $  665.  If 
we  apply  this  rule  as  applicable  to  those 
words,  it  will  declare  that  Mrs.  Wilnaoth 
took  an  absolute  estate.  But,  outside  of 
that  rule.l  teed  sure  that  the  testator.  Wil- 
moth, meant  that  bis  wife  and  cbiidren 
and  their  heirs  should  enjoy  bis  estate, 
tbey  being  the  first  objects  of  bis  buonty ; 
but  should  bis  wife  and  children  die  with- 
out heirs,  then,  bat  not  till  then,  sboald 
his  church  come  In  as  second  In  his  affec- 
tion. He  did  not  mean  to  limit  tlie  abso- 
lute estate  In  tlie  personalty  already  given 
his  wife,  but  simply  that,  if  she  had  no 
heirs,  anything  left  should  go  to  the 
church.  Would  you  qnaltfy  the  fee  in  the 
land  vested  by  the  will  in  the  dauKbters 
by  this  clause?  I  tblnk  not.  Then  why 
would  it  so  operate  upon  bis  widow? 
But  there  is  a. legal. reason  why  this  limit- 
ation over  to  the  conttfence  cannot  dero- 
gate from  her  estate,  and  that  is  that  sacb 
limitation  is  void  itself,  forthe  reason  that 
the  conference  is  not  an  incorporated,  bat 
a  relitrious,  body,  and  has  no  capacity  to 
take,  and,  even  If  it  bad  lieen  the  design  ut 
the  will  to  qualify  Mrs.  Wilmoth's  estate. 
tbe  provision  Intended  to  do  so.  being  a 
nullity,  would  leaveber  rights  standing  un- 
shackled from  such  limitation.  It  certain- 
ly would  be  useless  and  inappropriate  to 
prolong  this  opinion  by  any  further  refer- 
ence to  this  feature  of  the  case  in  view  of 
the  elaborate  dlscussiuns  wbicta  have  so 
often  taken  place  in  the  courts  of  appeals 
of  Virginia  and  this  state  upon  this  sub- 
ject. I  will  simply  collate,  for  tbe  boAeflt 
of  those  who  may  investigate  this  inter- 
esting suhject,  and  as  authority  for  oor 
holding  as  to  this  point  of  tbe  cause,  tbe 
decided  cases  bearing  on  it:  Gallego  t. 
Attorney  General,  8  Leigh,  460;  Brooke  v. 
Shacklett,  18  Grat.  801 :  Seabum  v.  Sea- 
burn,  16  Grat.  428;  Janey  v.  Latane,  4 
Leigh,  827;  Com.  v.  Levy,  88  Grat.  21; 
Kelly  V.  Love,  20  Grat.  124;  Carpenter  ▼. 
Miller,  8  W.  Va.  174;  Bible  Society  v.  Pen- 
dleton, 7  W.  Va.  79;  Knox  v.  Knox,  8  W. 
Va.  124;  Brown  v.Caldwell.  23  W.Va.  187: 
Carskadon  t.  Torreyson,  17  W.  Va.  43; 
Mongv.  Roush,  29  W.  Va.  119;  WUaon  ▼. 
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Perr7,  2»  W.  Va.  169.  1  S.  E.  Bep.803; 
Katn  ▼.  Oibboney,  101  U.  S.S<(2.  Therefore 
we  think  the  toortb  clause  does  not  aHect 
Mra.  Wilniotb'B  rishts  under  tbe  second 
clause.  Concurring  with  the  circuit  court 
in  the  construction  of  the  will,  we  affirm 
tbe  decree  as  to  tbnt  aispect  ol  tbe  case. 

But  it  is  assigned  as  error  that  tbe  cir- 
cuit court  has  directed  the  clerk  to  qualify 
tbe  executrix  in  a  bond  ot  fSOO.  It  is  urged 
that,  as  tbe  Infants  have  no  Interest  in 
the  personalty,  they  are  not  aggrieved 
by  this  feature  of  the  decree.  But  this 
omits  tbe  fact  that  the  will  authorizes 
tbe  executrix,  in  a  contingency  specified, 
to  sell  two  tracts  of  land,  given  the  chil- 
dren by  tbe  will;  and  in  view  ot  section  6, 
e.  85,  of  tbe  Code,  providing  as  to  bonds 
wbere  a  will  authorizes  an  executor  to  sell 
land,  we  must  say  that  the  children  are 
interested  in  this  feature  of  the  decree,  and 
we  most  therefore  consider  It.  And  here  I 
have  simply  to  say  that  tbe  constitution 
vests  in  county  courts  Jurisdiction  in  all 
matters  of  probate  and  appointment  and 
qualiflcation  of  personal  representatives, 
and  the  statute  law,  so  far  as  I  see,  gives 
■ucb  Jurisdiction  to  that  court  and  its 
clerk,  giving  to  tbe  circuit  court  Jurisdic- 
tion by  a  proceeding  ot  law  called  an  ap- 
peal. We  have  not  been  shown  how  the 
circuit  court  can  exercise  Jurisdiction  de- 
priving tbe  county  court  and  its  clerk  ot 
powers  given  them.  Tbe  circuit  court  has 
jnriadictlon  to  construe  the  will;  and, 
generally,  when  there  is  Jurisdiction  for 
one  purpose  it  will  decree  on  the  whole 
case,  but  this  rule  ought  not  to  go  to  the 
extent  of  exercising  a  Jurisdiction  it  does 
□ot  possess,  and  cause  it  to  invade  anoth- 
er court.  Therefore  this  feature  of  the  de- 
cree is  erroneous.  Tbe  matter  ot  bond  and 
its  penalty  most  be  left  to  the  clerk  and 
county  court  without  any  indications 
from  us  as  to  wtaat  bond  should  be  re- 
<ialred.  While  a  court  ot  equity  has  Juris- 
diction to  construe  a  will  upon  a  bill  filed 
in  a  circuit  court  for  that  purpose,  the 
«onrt  cannot  go  further,  and  direct  a  clerk 
ot  a  county  court  to  qualify  the  executrix 
in  a  bond  in  a  particular  penalty,  though 
the  bill  so  asks  on  the  ground  that  the 
«lerk  has  demanded  a  bond  in  too  large  a 
penalty,  as  such  decree  ousts  the  county 
court  and  its  clerk  ot  their  lawful  powers. 
Even  were  this  an  appeal  to  tbe  circuit 
court  from  tbe  action  of  tbe  county  court 
in  the  matter  ot  tlie  qualiflcation  ot  tbe 
executrix,  it  seems  the  circuit  court  would 
oot  have  right  to  fix  the  bond,  according 
to  Atkinson  v.  Christian,  8  Grat.  448.  We 
reverse  so  much  ot  the  decree  as  directs 
tbat  the  clerk  qualify  the  executrix  with 
bond  in  the  penalty  of  f500,  but  in  all  oth- 
er respects  the  decree  is  afilrmed,  without 
adjudication  as  to  costs.  Affirmed  in  part, 
reversed  in  part. 

LiKAS,  P.,  and  Enoubh,  J.,  concurred. 
Bove,  J.,  absent. 

Batlob  t.  Balch  et  al. 
iSuprenu  Count  qfAppedU  of  Wett  Vlmfin/la. 

Wills— CHABfiine  Iiaxo  with  Ubbts. 
A  testator  says  in  bia  will:   "I   give  and 
devlae  to  my  said  wife  a  life-estate  la  the  cottage 


and  two  acres  of  orouDd.  To  my  son  Stephen  I 
^ve  the  fee-simple  estate  of  the  two  acres  of 
land  lost  mentioned,  iiub]ect  to  his  motlier's  life- 
estate.  If  at  any  time  before  or  after  the  death 
of  mv  wife  it  is  ihoutrht  expedient  to  seU  said 
lot  of  groond  and  its  improvements,  it  is  then  my 
will  that  Stephen  receive  one  share  of  tlte  por- 
obase  money  in  his  own  righ^  and  the  balance 
to  be  eoually  divided  and  paid  over  to  his  cliil- 
dren,  snare  and  share  alike;  and  do  hereby  bind 
said  land  and  improvements  with  the  condition  that 
the  purchase  money  shall  be  distributed  as  Ibiavo 
here  directed. "  Held,  Stephen,  not  liaving  sold, 
had  the  power,  as  the  owner  in  fee-simple,  to 
charge  the  land  with  the  paymaBt  of  his  debts. 
(Sl/Uobua  by  the  Court.) 

Appeal  and  Bupenedeaa  from  circuit 
court,  Jefferson  county. 

F.  W.  Brown  and  Joseph  Crapnell,  tor 
appellants.    Oeorgp  Baylor,  tor  appellee. 

Holt,  J.  This  is  an  appeal  taken  by 
Flora  Balch  and  others  from  a  decree  pro- 
nounced by  the  circuit  court  of  Jefferson 
county  on  the  18th  day  ol  June,  1H89,  in 
tbe  cause  ot  George  Baylor,  trustee,  plain- 
titf  below  and  appellee,  against  S.  F.  Balcb 
et  al.,  defendants  below  and  appellants. 
It  is  for  the  sale  of  two  tracts  ot  land  In 
order  to  pay  various  sums  decreed  as 
liens  against  this  real  estate.  A  full  rec- 
ord is  not  brought  up,  but  I  suppose 
enough  to  enable  tbe  court  to  pass  upon 
the  errors  assigned.  The  bill,  amend- 
ed bill,  and  amendment  to  bill  and  amend- 
ed bill,  charge,  In  substance,  tbat  defend- 
ant Stephen  F.  Balcb  is  tbe  owner  of  two 
tracts  of  land,  one  coutainlngl66 acres,  be- 
ing the  same  devised  by  Adam  Wever,  Sr., 
to  bis  daughter  Mrs.  Emily  Balch,  the 
mother  of  Stephen  Balch,  for  lite;  tbat 
his  sons  Adam  Wever,  Jr..  and  Andrew 
Wever  had  the  option  to  buy  tbe  land  at 
a  price  to  be  agreed  on,  but,  II  disagree- 
ment about  the  price  should  arise,  then  it 
was  to  be  sold  at  public  auction  on  a  cred- 
it of  one,  two,  three,  four,  five,  and  six 
years,  and  proceeds  to  be  paid  to  the  six 
children  ot  bis  daughter  Mrs.  Elisabeth  B. 
Balch,  tbe  first  payment  to  be  made  to  her 
oldest  child,  the  second  to  tbe  next  oldest, 
and  so  on  to  the  sixth  child  and  last  pay- 
ment. Andrew  Wever  died  long  betorethe 
life-tenant;  and  Adam  Wever,  Jr.,  went 
west  many  years  ago,  and  has  not  been 
heard  ot  tor  some  20  years.  The  estate  ot 
Adam  Wever,  Sr.,  bad  been  committed  to 
Edward  Tearney,  sheriff;  and  as  snob  ad- 
ministrator </.  b.  D,  c.  t.  a.,  Tearney  Is  a 
party  defendant.  That  tbe  legatees  of  the 
proceeds  of  sale  of  tbe  165  acres  decreed  to 
t>e  sold,  elected  to  take  tbe  land  instead  of 
the  money,  the  two  Wevers  not  wishing 
to  buy ;  and  tbat  S.  F.  Balcb,  some  time 
prior  to  1874,  acquired  all  tbe  interest  of 
tbe  other  parties  by  purchase  and  deeds  ot 
conveyance,  under  which  he  had  held  it 
as  his  own  from  that  time  to  this.  L.  P. 
W.  Balch,  father  ot  defendant  S.  F.  Balcb. 
died  In  1868 ;  and  his  administrator.  Gar- 
land Hurst,  as  sheriff,  is  a  party  defend- 
ant. His  mother  and  life-teuant,  Mrs. 
Elisabeth  B.  Balcb,  died  in  1872;  and  some 
timeduring  tbe  pendency  of  this  suit  defend* 
ant  S.  F.  Balch  was  declared  a  lunatic, 
and  defendant  Davenport  Wiltshire  is  bis 
committee.  Wiltshire,  assuch  committee; 
Alethe  B.  Balcb,  wife  of  S.F. Balcb;  Flora 
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Balch,  Catiierine  Balcb,  Emily  Oram,  Wil- 
lie Balcli,  children  of  S.  F,  Balcli;  J.  0. 
Harst,  admlnistnitor  of  Boteler  Balcb, 
deceased,  a  child  of  Stepbra  F.  Balch,— an- 
swered the  bill;  bo  also  the  infant  defend- 
ants, Boteler  Balch,  Llnle  Batch,  May 
Batch,  Royal  Batch,  and  Alethe  Balch,  by 
their  Koardlan  ad  litem;  so  also  Wiltshire, 
committee,  and  others  flie'l  a  supplement- 
al answer,  alleging  that  Stephen  B.  Batch 
was  a  lunatic  at  the  time  be  executed  the 
deed  of  trust  to  secure  defendant  Beynolds, 
and  to  sectfre  George  Baylor,  trustee. 
On  these  papers,  general  replication,  etc., 
process  served  on  defendants  not  answer- 
ing, the  cause  came  on  to  be  heard  Decem- 
ber 6,  1888,  and  A\as  referred  to  Clefra 
Moore,  Commissioner,  to  ascertain  the 
real  estate  of  defendant  S.  F.  Balcb,  Its 
value,  and  all  liens  binding  thereon,  with 
their  amounts  and  priorities.  The  com- 
missioner reports  the  lands  and  the  liens. 
Numerous  exceptions  were  talceu,  and  on 
the  18th  June,  1889,  the  cause  came  on 
again  to  be  heard  on  the  papers  formerly 
read  and  filed, — thedemurrer,sald  reports, 
exceptions,  depositlonfl,  evidence,  and  ex- 
hibits accompanying  the  report;  where- 
upon the  court  overrtfled  the  demurrer, 
refused  to  continue  the  case,  determined 
the  Hens,  with  their  amounts  and  priori- 
ties, the  real  estate  to  be  liable,  and  on 
the  usual  conditions  directed  its  sale  on 
the  usual  terms.  There  is  nothing  in  the 
record  to  show  who  demurred,  when,  or 
what  for;  but  counsel  fur  appellants,  in 
their  adsignmentH  of  error,  say  it  should 
hare  been  sustained  because.  Adam  Wever 
was  a  necessary  party.  The  will  of  Adam 
Werer  was  filed  as  an  exhibit,  as  descrip- 
tive of  the  165  acres  sought  to  be  sold, 
rather  than  to  raise  any  question  uf  title 
under  the  will;  and  the  allegation  that 
Adam  Wever  had  left  the  state,  and  had 
not  been  heard  of  for  20  years,  made  it  im- 
possible  to  make  him  a  party,  for  his 
death  was  presumed.  Next,  it  is  snid  that 
Alethe  Balch,  the  wife  of  Stephen  Batch, 
Is  Improtierly  made  a  defendant.  She  had 
Joined  in  two  of  the  deeds,  and  her  con- 
tingent right  of  dower  was  sought  to  be 
sold,  and  she  would  be  interested  in  the 
surplus.  If  any.  Code,  p.  601,  c.  66,  S  S. 
Eolden  v.Boggess  is  not  in  point,  becanse 
here  the  wife  had  conveyed ;  there  she  had 
not.  20  W.  Va.  62.  Stephen  Balch  exe- 
cuted the  deed  In  1886.  This  suit  was 
brought  in  1887,  two  years  thereafter 
The  committee  answered  in  December, 
1888,  and  the  cause  was  referred  6th  De- 
cember, 1888.  That  be  was  declared  in- 
sane after  the  suit  was  brought  raised 
no  presumption  that  he  was  insane  when 
he  executed  the  trust-deed  two  years  be- 
fore; nor  was  any  evidence  of  any  liind, 
even  ex  parte,  produced  before  the  com- 
missioner or  the  court  tending  to  show 
insanity  when  the  deeds  were  made. 
Therefore  there  was  no  ground  on  which 
to  continue  the  cause. 

The  chief  point  of  controversy  is  as  to 
the  constrnctiun  of  the  following  clause 
in  the  wilt  of  L,.  P.  W.  Balch:  "All  the 
rest  of  my  personal  property,  furniture, 
carriage,  money,  wherever  it  Is  situated, 
I  leave  to  ray  beloved  wife  in  her  own  ab- 
•olate  right.    Ths  whole  of  my  personal 


property  is  assessed  at  f  1,263.  I  give  and 
devise  to  my  said  wife  a  UIb.e8tate  in  the 
cottage  and  ttvo  ererijB  of  ground.  To  my 
son  Stephen  I  give  the  fee-slmpM  estate  of 
the  two  acres  ot  land  Just  mentioned,  sub- 
ject to  hts  mother '9  life.estate.  If,  at  any 
time  before  or  after  the  death  ot  my  wife, 
it  is  thotight  Expedient  to  sell  said  lot  ot 
ground  and  its  improveinents,  It  to  then 
my  will  that  Stephen  receive  one  share  of 
the  purchasie  money  tn  his  own  right,  imd 
the  balance  to  be  equally  divided  and  paid 
over  to  his  children,  share  and  share  alike ; 
and  do  he^by  bind  said  land  and  Im- 
provements with  the  condition  that  the 
purchase  money  shall  be  distributed  as  I 
hare  here  directed."  Stephen  Balcb  mnst 
be  held  to  tatce  the  fee-simple,  for  the  win 
expressly  says  so,  (after  the  will's  life- 
estate;)  and  the  attempted  limitation 
upon  the  power  ot  sale,  inseparably  inci- 
dent to  such  ownership,  must  be  held  void. 
"It  Is  against  the  policy  of  the  law  to  al- 
low restraints  to  be  Imposed  on  the  alien- 
ation of  the  estate  in  fee,  ku6  no  such  con- 
dition against  alienation  attached  to  a 
fee-simple  is  good,  nnllmlted  power  ot 
alienation  Is  now  an  essential  Incident  of 
a  tee-simple  estate. "  Blair  v.  Muse,  83 
Va.  288,  2  S.  E.  Hep.  81.  See  2  Co.  Lltt. 
26;  Lltt.  (Thro.  Ed.)  §§860-^26.  The  case 
does  not  fail  within  the  range  of  any  of 
the  exceptions,  and  in  this  aspect  need 
not  be  further  discussed.  A  limitation  to 
Stephen  until  he  aliens,  and  then  to  bis 
children,  might  be  good.  See  2  Minor, 
Inst.  26.  But  this  is  not  that  case:  tor 
the  devisee  never  thought  It  expedient  to 
sell,  but  charged  it  with  the  paymrat  ot 
these  debts.  The  decree  of  the  circuit 
court  should  be  affirmed. 

English  and  Bbanmqn,  JJ.,  concurred. 
Lucas,  P.,  absent. 


Stbwart  v.  Vanoebtobt. 

(Swpreme  Cov/rt  of  Appeals  vf  Weit  nratoila. 
Deo.fftil«90.) 

DxvoBCB— PaiOB  IIabbiagb— AimoxT— STATcm. 

1.  A  marriBge  oocnrrlng  while  WMtion  1,  o. 
109,  Code  Va.  1860,  was  in  toroe,  between  perMUts, 
one  ot  whom  had  a  husband  then  living  is  Sbso- 
lately  void  without  decree.  It  oonferred  noright 
to  alimony.  Though  the  parties  oohabttated  slnoe 
the  Code  of  1868  took  effect,  and  though  a  suit  to 
declare  the  nullity  ot  sueb  marriage  was  brought 
wider  the  Codeof  1868,  no  alimony  can  bedacrwed 
therein  to  the  woman. 

3.  Such  mairiive,  a*  to  the  question  of  its  va- 
lidity or  legal  character,  and  on  the  Question  of 
alimony,  is  to  be  tested  by  the  law  In  loroe  when 
It  was  celebrated. 

8.  A  cardinal  rale  In  Interpretltig  statutes  t» 
to  construe  them  aa  prospective  in  operation  faa 
every  instance,  except  where  tbe  intent  that  they 
shall  act  retrospectively  is  expressed  in  dear  and 
unambiRUous  terms,  or  such  intent  is  necessarily 
Implied  from  the  language  of  the  statute,  whlcb 
would  be  inoperative  othein^se  thSn  retrospect- 
ively. In  doubt,  it  should  be  resolved  against 
rather  than  in  favor  of  its  retroactive  opeintion. 

(SullcUrus  by  the  Court.) 

Appeal  and  supersednaa  from  circuit 
court,  Monongalia  county. 

P.  H.  Keck,  for  appellant.  Bwkabtn  A 
Sturgiaa,  for  appellee. 
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Bbannon,  J.  On  May  4,  1848,  Asbury 
Vandervort  and  Rebecca  Jane  McClaatey 
were  married  In  Monongalia  connty,  and 
In  18!%  removed  to  the  tben  far  west,  to 
Iowa,  there  living  togptber  until  1860, 
when  one  momlug  before  day-brealc  he 
arose  from  his  bed,  and  abandoning  bis 
wife  and  only  child,  a  daughter  then 
about  eight  years  of  age,  without  intima- 
tion to  either  of  them  of  any  intention  to 
desert  them,  went  to  Illinois,  where  he 
remained,  moving  to  several  different 
points,  until  September,  1888,  wben  be  re- 
turned to  Monongalia  county^  In  this 
state.  In  all  the  28  years  from  his  deser- 
tion to  August,  1888.  there  was  no  commu- 
nication between  him  and  his  wife  and 
cbild;  no  tidings  whatever  came  to  him 
of  tbem,  nor  to  tbem  of  him :  their  exist'. 
encc  was  as  if  blotted  out  to  bim,  and  bis 
to  tbem.  His  family,  as  bis  brother  says, 
regarded  him  dead.  She  states  that  he 
bail  been  sick  for  two  years,  had  not 
worked  any  for  two  months,  had  taken  a 
great  deal  of  quinine  for  ague,  and  his 
mind  was  weak,  but  be  was  not  a  mani- 
ac ;  that  the  same  week  he  left  she  beard 
be  had  gone  towards  the  Mississippi  river; 
that  she  wrote  to  Virginia  to  know  if  he 
had  come  here,  but  bis  friends  had  heard 
nothing  of  him ;  that  she  advertised  for 
bim  in  two  or  three  papers.  In  1K64  the 
wife  and  child  retumecl  from  Iowa  to 
Monongalia  county,,  and  on  October  1, 
1867.  after  a  few  months'  courtship,  she 
and  William  N.  Stewart  were  married  in 
Monongalia  county.  Stewart  and  she 
cohabited  as  man  and  wife  until  August, 
1888.  While  she  was  absent  visiting  In  a 
neighboring  county  a  letter  came  from  the 
fli-st  husband  to  Monongalia  rounty  to  his 
brother,  informing  the  latter  that  he  would 
soon  visit  him;  and  when  she  reached  the 
depot  at  Morgantown,on  her  return  home, 
she  was  informed  reliably  of  this  fact, 
and  advised  not  to  return  to  Stewart's 
housn;  and  she  and  Stewart  never  after- 
wards lived  together.  Early  in  Septem- 
ber. 1888,  the  first  husband  appeared  in 
Monongalia.  It  clearly  appears  that 
Stewart  believed  the  flrst  husband,  Van- 
dervort, dead  wben  he  married  Mrs.  Van- 
dervort. He  says  that  he  stated  to  her 
before  the  marriage  that  be  had  beard 
some  doubts  expressed  whether  Vander- 
vort was  dead,  and  she  replied  that  he 
was  dead,  and  that  he  had  taken  quinine 
and  lost  bis  reason,  had  wandered  away 
and  was  found  dead  on  the  prairie  30  or 
35  miles  away;  that  the  body  was 
badly  decayed ;  that  she  did  not  go  to  see 
him,  but  the  evidence  from  the  hair  and 
clothing  was  that  of  her  husband;  and 
that  this  statement  allayed  his  fear.  She 
says  that  she  got  a  lady  friend  to  tell  him 
about  her  husband's  death;  that  before 
the  marriage  he  said  to  her  that  his 
brother  had  said  there  was  a  probability 
that  her  first  husband  might  be  living, 
and  she  then  asked  him  if  this  lady  had 
not  told  him  the  circumstance,  and  he 
aaidsbehad  told  him  about  the  disap- 
pearance, and  some  clothes  being  found ; 
and  that  she  herself  theu  told  him  that 
the  clothes  were  found,  and  a  man  an- 
swering bis  description  found  dead  in  a 
corn-field  20  miles  from  where  they  lived; 
T.128.E.no.l5 — 47 


and  that  still  later,  Stewart  still  mention- 
ing the  subject,  she  said  to  him,"  Mr.  Stew- 
art, I  have  told  you  all  I  know  about  him^ 
and  if  you  are  not  satisfied,  it  Is  all 
right;"  aud  he  never  mentioned  It  after- 
wards. It  may  be  said  that  she  might 
have  had  more  definite  information  by 
tracing  her  husband  up,  or  at  least  going 
to  the  place  where  the  dead  man  spoken 
of  by  hearsay  was.  But  be  bad  been  lonfC 
gone  without  a  syllable  from  him,  and 
she  living  close  to  his  kindred,  and  hear- 
ing nothing,  it  is  probable  that  she  be- 
lieved him  dead,  and  acting  on  the  legal 
presumption  of  death,  from  seven  years'^ 
absence  without  information  of  his  con- 
tinued life,  she  married  the  second  time 
under  honest  conviction  of  his  death. 
When  she  married  Stewart  be  had  seven 
children  aged  from  two  months  to  thir- 
teen years.  She  says  she  took  charge  of 
bis  household  affairs  and  children,  and 
discharged  her  duties  faithfully  as  a  wife 
for  Stewart.  She  says:  "I  worked,  I 
washed,  churned,  milked,  and  cooked 
through  the  day.  At  night  I  would  sit 
and  sew,  patch,  and  dam  till  12, 1.  and 
2  o'clock."  Having  doubt  about  his  le- 
gal st&tuB,  especially  in  view  of  the 
change  In  the  law  below  spoken  of,  Stew- 
art brought  this  suit  to  have  a  Judicial 
sentence  of  the  nullity  of  the  second  mar- 
riage, and  a. decree  was  rendered  declar- 
ing its  nallity,  but  requiring  him  to  pay 
her  fSOO  alimony;  and  to  get  relief  from 
this  alimony  be  appeals  to  this  court. 

To  constitute  a  valid  marriage,  the  par- 
ties must  not  only  be  willing  to  marry, 
but  they  must  not  labor  under  any  legal 
disability.  Prior  marriage  was  n<it,  at 
common  law,  a  canonical  disability  ren- 
dering the  contract  merely  voidable,  bat 
it  was  a  civil  or  legal  disability,  render- 
ing the  second  marriage  void  absolutely 
to  all  Intents  and  purposes,  being  con- 
demned by  the  New  Testament  (Matt.  xix. 
4-9;  1  Cor.  vii.  4)  and  by  the  laws  of  most 
states.  1  Tuck.  BI.  Comm.  93;  1  Minor, 
Inst.  237;  1  Blsh.  Mar.  &  DIv.  §  300.  By 
the  statute  law  In  force  when  this  second 
marriage  was  solemnized,  (Code  Va.,  Ed. 
I860,  c.  109,  8  1.)  it  was  absolutely  void, 
for  It  provided  that  all  marriages  prohlb- 
itftd  by  law  on  account  of  either  of  the 
parties  having  a  former  wife  or  husband 
then  living  should  "be  absolutely  void, 
without  any  decree  of  divorce  or  other 
legal  process. "  But  though  such  a  mar- 
rage  is  veld  without  Judicial  sentence  of 
Its  nullity,  for  obvious  reasons  such  sen- 
tence is  prudent  and  advisable,  and  the 
same  statute  in  section  4  gave  either 
party  right  to  sue  to  obtain  such  a  de- 
cree. Then  the  question  arises  whether 
in  granting  a  decree  of  the  nullity  of  sncb 
a  marriage,  alimony  could  be  given  the 
woman,  Here  it  is  very  clear  that,  with- 
out authority  of  statute,  alimony 
could  not  be  decreed,  for  it  never  was  a 
marriage,— the  woman  never  wab  a  wife. 
2  Blsh.  Mar.  A  DIv.  §  876;  Schouler,  Hush. 
&  Wife,  §  553.  Then  is  there  any  statute 
conferring  power  on  a  court  to  give  ali- 
mony in  such  case?  Suppose  the  suit 
brought  before  our  Code  of  1888.  Section 
12,  c.  109,  Code  1860,  provides  that  upon 
decreeing  tbe  dissolntlon  of  a  marriage. 
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and  alBO  upon  decreeing  a  dirorce, 
whether  Irom  the  bond  of  matrimony  or 
from  bed  and  board,  the  court  shall  make 
Buch  fnrther  decree  as  It  shall  deem  ex- 
pedient concerning  the  estate  and  mainte- 
nance of  the  parties  or  either  of  them. 
Now,  this  is  not  a  suit  for  divorce  from 
the  bond  of  matrimony  or  from  bed  and 
board,  under  sections  6  and  7,  for  causes 
therein  specified,  but  it  is  a  suit  to  de- 
clare the  nullity  of  the  marriage  under  sec- 
tion 4;  and  therefore  this  case  could  not 
tall  under  those  words  of  section  12,  "and 
also  upon  decreeing  a  divorce,  whether 
from  the  bond  of  matrimony  or  from  bed 
ajid  board;"  and.  If  It  falls  under  that 
section  at  all,  it  must  be  under  the  words, 
"upon  decreeing  the  dissolution  of  a  mar- 
riage." 

Here  we  must  recall  the  fact  that  this  is 
no  marriage.  Literally,  the  expression, 
"upon  decreeing  the  dissolution  of  mar- 
riage," would  call  for  a  marriage,  not  a 
nullity ;  for  It  Is  a  contradiction  in  terms 
to  talk  about  decreeing  the  dissolution  of 
a  marriage  when  that  with  which  we  are 
dealing  Is  not  the  shadow  of  a  marriage. 
But  though,  strictly  speaking,  this  is  so, 
the  question  occurred  to  me  whether,  for 
the  purposes  or  within  the  meaning  of  the 
language,  "  upon  decreeing  the  dissolution 
of  a  marriage,"  such  a  marriage  could  be 
regarded  a  marriage  in  the  eye  of  this  Code 
chapter,  especially  as  it  gives  a  suit  to  de- 
clare the  nullity  of  a  marriage,  and  then 
provides  what  may  be  done  upon  decree ; 
In  other  words,  would  section  12,  provid- 
ing what  courts  might  do  as  to  main- 
tenance upon  decreeing,  apply  to  all  mar- 
riages as  to  which  preceding  sections  al- 
lowed Huit  to  be  brought?  What  mar- 
riages do  these  words, "  upon  decreeing  the 
dissolution  of  a  marriage,"  relate  to? 
Turning  back  to  section  l,c.  109, Code  1860, 
we  find  It  providing  for  divers  klndn  of  de- 
fective marriages,  stamping  some  us  void 
■absolutely,  others  as  void  only  from  de- 
cree. It  reads:  "All  marriages  between  a 
white  person  and  a  negro,  and  all  mar- 
riages which  are  prohibited  by  law  en  ac- 
count of  either  of  the  parties  having  a 
former  wife  or  husband  then  living,  shall 
be  absolutely  void,  without  any  decree  of 
divorce  or  other  legal  process.  All  mar- 
riages which  are  prohibited  by  law  on  ac- 
count of  consanguinity  or  affinity  between 
the  parties,  all  marriages  solemnized  when 
either  of  the  parties  was  Insane,  oi  incapa- 
ble from  physical  causes  of  entering  into 
the  marriage  state,  shall,  if  solemnized 
within  this  state,  be  void  from  the  time 
they  shall  be  so  declared  by  a  dccrue  of  di- 
vorce or  nullity,  or  from  the  time  of  the 
conviction  of  the  parties  under  the  third 
section  of  the  one  hundred  and  ninety -sixth 
chapter,"  (that  is,  for  marrying  relatives.) 
Now,  as  this  covers  two  classes  of  defective 
marriages,  that  Is,  those  void  and  those 
voidable  only  by  Judicial  sentence,  I  would 
apply  the  words,  "upon  decreeing  the  dis- 
solution of  a  marriage  •  •  •  the  court 
may  make  such  further  decree  us  shall  seem 
expedient  concerning  the  estate  and  main- 
tenance of  the  parties, "  not  to  the  mar- 
riages declared  by  the  first  section  absolute- 
ly void  without  decree,  which  never  for  a 
moment  were  marriages,  but  to  those  de- 


clared void  from  the  time  of  decree,  which 
until  such  decree  are  valid.  Under  this 
section  1  are  marriages  defective  because 
of  what  at  common  law  were  regarded  as 
canonical  disabilities,  which  both  at  com- 
mon law  and  under  this  section  woald  be 
voidable  only,  and  also  marriages  void 
both  at  common  law  and  under  tbe  sec- 
tion because  of  Wgal  disabilities;  and, 
though  we  may  say  the  statutie  makf«  all 
the  Impediments  now  legal,  yet  It  preserves 
the  distinction  aforetime  prevailing  be- 
tween the  effect  of  canonical  and  legal  dis- 
abilities,— that  is,  between  marriages  void 
and  voidable;  and  I  do  not  think  tbe  Code 
of  1860  Intended  to  confer  on  courts  power 
to  allow  alimony  where  the  marriage  was 
absolutely  void.  Thus  tested  by  the  Code 
of  1860  in  force  when  this  second  mar- 
riage occurred,  I  conclude  that  no  alimony 
could  be  given  her. 

But  some  complication  is  infused  Into 
tho  case  by  the  change  of  thestatate  made 
by  the  West  Virginia  Code  ori86S,  forita 
section  1,  c.  64,  makes  none  of  these  mar- 
riages  absolutely  void  without  decree,  but 
makes  all  void  only  from  decree.  It  reads 
as  follows:  "All  marriages  between  a 
white  person  and  a  negro;  all  marriages 
which  are  prohibited  by  law  on  account 
of  either  of  the  parties  having  a  former 
wife  or  husband  then  living;  all  marrlag;ea 
which  are  prohibited  by  law  on  account 
of  consanguinity  or  affinity  between  the 
parties;  all  marriages  solemnised  when 
either  of  the  parties  was  insane,  orlncapa- 
ble  from  physical  causes  of  enterinic  into 
the  marriage  state,  or  under  the  age  of 
consent,— shall,  if  solemnised  in  tbla  state, 
be  void  from  the  time  they  are  so  declared 
by  a  deci*ee  of  divorce  or  nullity. "  In  the 
Code  of  1868,  section  4  gives  a  suit  for  an- 
nulling a  marriage,  sections  5  and  6  anitu 
for  the  two  kinds  of  divorce,  and  section 
11  is  just  the  same  as  section  12  in  the  Code 
of  1860  relative  to  decreeing  maintenance : 
so  that,  though  the  first  section  of  this 
chapter  in  the  Code  of  1868  makes  all  mar- 
riages void  only  from  decree,  it  leaves  the 
provision  as  to  decreeing  maintenance  the 
same.  It  may  thus  be,  though  we  are  not 
called  on  to  say,  that  on  decreeing  the 
nullity  of  such  a  marriage  as  this,  solem- 
nized since  the  Ist  day  of  April,  1889,  when 
the  Code  of  1888 took  effect, alimony  might 
be  decreed,  as  it  might  be  said  that  under 
the  Code  of  1868  such  a  marriage  Is  not  a 
vanity,  but  a  marriage,  until  a  decree  of 
dissolution.  But  suppose  this  were  ao. 
does  this  marriage,  dating  before  this  great 
change  in  tbe  law,  fall  under  the  new 
law?  Can  this  amendment  have  tbe  eJkct 
to  convert  a  marriage  void  under  the  law 
in  force  when  It  occurred  Into  a  l^cal  mar- 
riage, and  Impart  to  Ittherigtatof  allmon;* 
which  It  did  not  then  possess?  Can  the 
amendment  retroact  and  bind  the  man  by 
an  obligation,  a  proprietary  obligation, 
not  imposed  on  nim  by  the  law  then  In 
force,— that  Is,toglve  alimony?  This  is  a 
proprietary  obligation,  for  ft  would  lay 
upon  his  property  tbe  burden  of  alimony. 
In  the  first  place,  one  of  the  cardinal  rules 
by  which  courts  are  governed  In  Inte^ 
preting  statutes  is  that  they  must  be  con- 
strued as  prospective  in  every  instance,  ex- 
cept where  the  Intent  that  they  shall  act 
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retrospectively  la  expressed  In  dear  and 
unamDigaous  terms,  or  such  Intent  is  nec- 
essarily Implied  trom  tbe  langnage  of  the 
act,  which  TTOold  beinoperatlve  otherwise 
than retrospectirely.  Itis ootenoacb that 
the  langnage  Is  general  enough  to  cover 
past  transactions  to  justify  a  retroactive 
construction.  Every  reasonable  doubt  is 
resolved  against  a  retroactive  operation 
of  the  statute.  Wade,  Retro.  Laws,  SS  84, 
85;  Doval  v.  Malone,  14  Grat.  24;  1  Blsh. 
Mar.  &  DIv.  {§  98-103;  Bish.  St.  Crimes,  § 
82.  "Words  in  a  statute  ought  not  to  have 
a  retrospective  operation  unless  they  are 
so  clear,  strong,  and  imperative  that  no 
other  meaning  can  be  annexed  to  them,  or 
anlesB  the  intention  of  the  legislature  can- 
not  be  otherwise  satisfied ;  and  such  is  the 
settled  doctrine  of  the  court,"— is  tbe  lan- 
guage used  twice,  at  least,  by  the  United 
States  Hupremecourtasltsrulelnthls  mat- 
ter. U.  8.  V.  Hetb,  8  CS-anch,  413;  Chew 
Heong  V.  U.  S.,  112  U.  S.  559,  5  Sup.  Ct. 
eep.  255. 

This  is  a  fundamental  and  salutary 
principle  In  the  construction  of  statutes, 
and  dates  back  to  an  ancient  date  In  the 
English  law, expressed  in  the  rule  and  law 
of  parliament  that  norn  coastltutio  tutu- 
ria  fynuan  debet  imponere  boo  pneterltis. 
6  Bac.  Abr.  870;  Bracton,  lib.  4.  fol.  2;  2 
Minor,  Inst.,  292.  Lord  Coke  lay  s  d  o  wn  the 
rule,  and  I  think  bis  rule  Is  applicable  in 
this  case,  that  acts  of  parliament  are  to 
be  so  construed  as  that  no  man  shall  by 
literal  interpretation  be  punished  or  en- 
damaged. 2Co.Lltt.360s.  Blackstone,  in 
1  Com m. 46,  says,  that  all  laws  are  to  com- 
mence In  fbturo,  and  operate  prospective- 
ly. A  notable  early  instance  of  this  rule 
of  construction  was  under  the  statute 
which  broadly  declared  that,  "from  and 
after  the  twenty-fourth  of  June,  1677,  no 
action  should  be  brought  to  charge  any 
person  upon  any  agreement  made  in  con- 
sideration of  marriage,  •  •  •  unless 
such  agreement  be  in  writing;"  and  It 
was  held  in  the  court  of  king's  bench  not 
to  apply  to  promises  before  the  act.  Hel- 
more  v.  Khuter,  2  Show,  17,  2  Mod.  810,  2 
Lfiv.  227,  T.  Jones,  108.  As  Kknt,  C.  J., 
says,  when  we  consider  that  this  decision 
was  as  early  as  the  reign  of  Charles  II., 
we  are  impressed  with  the  spirit  of  equity 
and  Independence  of  the  English  courts. 
This  principle  was  taken  from  the  civil 
law.  See  case  of  Dash  v.  Van  Kleeck,  7 
Johns.  477,  and  note,  where  full  discus- 
sion of  this  doctrine  will  be  found.  In  Re 
Tnller,  79  111.  99,  it  Is  held  that  "generally 
all  laws  are  to  be  construed  as  prospect- 
ive, and  not  to  prejudice  or  affect  past 
transactions  of  the  citizen."  A  statute  de- 
clared that  a  marriage  shall  be  deemed  a 
revocation  of  a  prior  will,  and  it  was 
argued  that  as  the  will  did  not  take  effect, 
and  no  rights  vested  under  it,  until  testa- 
trix's death.  Its  validity  depended  on  the 
statute  as  it  was  at  her  death ;  but  the 
court  said  not.  In  City  of  Richmond  v. 
Supervisors,  88  Va.  204,  2  S.  E.  Rep.  26,  it 
is  held  that  this  rule  applies  to  remedial 
statntes;  and  the  quotation  Is  made  from 
Potter's  Dwar.  Bt.  164,  note,  that  "even 
remedial  statntes  are  to  be  deemed  pros- 
pective in  operation,  and  not  to  be  ap- 


plied to  proceedings  pending  at  the  time 
of  their  enactment,  unless  a  contrary  in- 
tent appears." 

In  addition  to  this  rule  forbidding  a  re- 
troactive operation  to  statutes  by  mere 
construction,  it  is  to  be  noted  that  the 
Code  of  1868  itself,  which  changed  the  law 
as  above  stated,  in  chapter  166,  SS  1,  2, 
provides  that  its  adoption  shall  repeal  all 
statutes  of  a  general  nature,  but  that 
their  repeal  shall  not  affect  any  act  done, 
or  any  right  established  or  accrued,  before 
its  adoption,  save  that  proceedings  there- 
after had  shall  conform  as  nearly  as  prac- 
ticable to  tbe  Code.  I  do  not  say  that 
statutes  merely  regulating  the  conduct  of 
l^al  proceedings  in  courts  do  not  apply 
to  past  transactions,  but  when  they  touch 
the  essential  right  of  a  party  they  cease  to 
have  tha  t  character.  Here  it  Is  not  a  mat- 
ter relating  only  to  the  remedy;  it  affect* 
the  right  of  the  party  essentially.  See 
Potter's  Dwar.  St.  162,  and  note  9.  Sur»- 
ly,  under  this  rule,  there  is  no  call  upon 
us  to  say  that  the  new  statute  makes  that 
a  marriage  which  till  then  was  not,  and 
Imposes  a  pecuniary  burden  on  the  man 
charging  his  property  not  Imposed  on  him 
by  the  law  testing  the  transaction  when 
It  occurred.  Were  we,  by  plain  language 
Importing  a  retroactive  Intent  in  the  legis- 
lature, called  on  to  give  the  Code  of  18IBS 
such  effect,  I  should  say  that  there  was 
no  power  in  the  legislature  to  enact  such 
a  statute  affecting  the  personal  rights  of 
the  cttlxen  so  seriously  and  gravely,  by  con- 
verting a  union  not  matrimonitu  in  legal 
aspect  into  a  matrimonial  relation,  and 
imposing  the  burden  of  alimony  where 
none  was  before,  because  it  would  In  effect 
take  one  man's  property,  and  give  it  to 
another,  and  violate  that  feature  of  onr 
constitutional  lajv  which  says  that  the 
citizen  shall  not  be  deprived  of  his  prop- 
erty without  due  process  of  law.  Statutes 
cannot  validate  deeds,  wills,  and  Judicial 
proceedings,  and  thus  divest  vested 
rights  of  property  from  one,  and  confer  the 
same  on  another.  Neither  can  it  validate 
a  marriage  void  in  toto  at  the  time  when 
made,  and  thus  impose  the  burden  of  ali- 
mony,—the  burden  of  maintenance  of  a 
person  as  a  wife  who  in  law  is  no  wife. 
See  Wade,  Retro.  Laws,  S  166  et  seq.  "  Ev- 
ery statute  which  takes  away  or  Impairs 
a  vested  right  acquired  under  existing 
laws,  or  creating  a  new  obligation,  im- 
pnses  a  new  duty,  or  attaches  a  new  disa- 
bility in  respect  of  transactions  or  consid- 
erations already  past,  must  be  deemed 
retrospective  in  operation,  and  opposed 
to  those  principles  of  Jurisprudence  which 
have  been  universally  recognized  as 
sound."  Broom,  Leg.  Max.  68.  Hard  as 
may  be  the  fate  of  the  defendant,  after  liv- 
ing and  laboring  with  the  plaintiff  21 
years,  to  be  turned  out  upon  the  world 
penniless,  in  old  age,  tbe  plaintiff  objects 
to  paying  this  alimony,  and  this  court  has 
but  to  apply  tbe  law  as  It  sees  It,  and  re- 
verse so  much  of  the  decree  as  requires  the 
plaintiff  to  pay  the  defendant  fSOO,  and  in 
all  other  respects  affirm  it. 

Lucas,  P.,  and  ENausa,  J.,  concur. 
Holt,  J.,  absent. 
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Floyd  et  ah  v.  Thouab. 

(Supreme  Court  of  North  CaroUma.    Feb.  M, 
189L) 

Coxntisicnito  Witnbss — CoLLi.ntBAi.  Ibsub. 
In  an  action  of  waste,  defendant  was  al- 
lowed to  testif  V  that  he  used  the  land  as  a  pru- 
dent man  would  his  own;  that,  at  the  time  of 
committing  the  alleged  waste,  he  in  fact  believed 
that  he  had  a  fee-simple  title,  and  further,  on 
cross-examination,  that  he  had  not  admitted  in  a 
verified  answer  in  another  action  that  when  he 
bought  the  land  he  knew  his  grantor  had  paid  for 
it  with  properly  In  which  bis  wife  had  a  life  in- 
terest, and  the  present  plaintifts  a  remainder. 
BM,  that  the  latter  statement  ooald  be  contra- 
dicted by  patting  in  evidence  such  answer. 

Appeal  from  saperior  coart,  Northamp- 
ton county;  Womack,  Judge. 
.  The  defendant,  E.  I.  Thomaa,  was  ex- 
amined as  a  witness  In  his  own  behalf, 
and  testified.  In  substance,  that  there  had 
been  no  waste  committed;  "that  he 
[witness]  bad  used  the  land  as  a  prudent 
man  would  his  own  land,  and  that, at  the 
time  the  ants  alleged  to  constitute  waste 
were  alletfed  to  have  been  committed,  he 
believed  that  be  was  the  owner  In  lee-slm- 
ple  of  the  locvs  ia  quo,  and  used  It  as  he 
aid  his  own  land."  On  crosB-examlnatlon 
he  was  asked  by  plaintiffs' counsel  If  he  did 
not  know  that  he  never  was  the  owner  In 
fee-simple  of  the  land.  Witness  answered, 
"No."  He  was  then  asked  whether,  in 
another  action  between  plaintiffs  and  wit- 
ness, determined  at  January  term.  1889,  of 
this  court.  It  had  not  been  decided  that 
witness  was  tenant  for  life  of  Mrs.  J.  6. 
Floyd,  and  that  the  plaintiffs  herein  were 
the  romainder-men.  Witness  answered, 
"Yes."  Witness  was  then  asked  whether 
lie  did  not,  in  his  verified  answer  filed  in 
that  action,  admit  that,  wben  he  bought 
the  land  from  J.  G.  Floyd,  he  knew  that 
said  Floyd  paid  for  it  with  the  proceeds  of 
slaves  in  which  Mre.  Floyd  had  a  life-estate, 
with  remainder  to  the  present  plaintiffs. 
Witness  answered,  "No;  he  never  knew 
anything  about  bow  it  was  paid  for." 
Therefore,  the  plaintiffs  offered  in  evidence 
the  said  answer  of  defendant.  Defendant 
objected,  on  the  ground  that  the  matter 
was  collateral,  an<l  plaintiffs  were  bound 
by  answer.  Objection  overruled,  and  de- 
fendant excepted.  The  part  of  the  answer 
mentioned,  admitted  notice  of  the  pur- 
chase of  the  land  with  said  slaves  at  the 
time  witness  purchased.  Verdict  for  the 
plaintiff.  Motion  for  a  new  trial  refused. 
Judgment:  appeal  by  defendant.  The 
plaintiffs  alleged  as  a  ground  for  deraand- 
incr  damage  tnat  the  defendant  committed 
voluntary  waste  by  cutting  valuable  tim- 
ber trees,  and  also  permitted  the  dwelling- 
house,  stables,  barns,  and  outhouses  to  fall 
into  decay  for  want  of  repairs.  The  de- 
fendant answered  that  he  had  dealt  with 
the  land  In  a  husband-like  manner,  and  in 
clearing  bad  been  careful  to  observe  the 
proper  proportions  which  prudent  owners 
in  fee  would,  between  cleared  and  wood- 
land, observe  In  clearing  the  woodland, 
and  that,  until  the  d  welllng-house  bad 
been  burned,  it  was  occupied  by  John  G. 
Floyd  and  wife,  Emila.  The  defendant 
averred  further  that  under  his  manage- 
ment the  land  bad  been  made  more  val- 
uabl«  ttaaa  when  be  took  possession. 


W.  B.  Day  and  R.  B.  Peebles,  for  appel- 
lant. R.  O.  Barton,  Jr.,  and  W,  C.  Buwen, 
for  appellees. 

Atery,  J.,  {after  stating  the  iketa  aa 
above.)  The  defendant,  after  testifying 
on  his  examination  in  chief  that  he  had, 
as  tenant  for  the  life  of  Mrs. Emma  Floyd, 
used  the  land  as  a  prudent  man  would  his 
own,  stated  further,  without  objection, 
that,  at  the  time  when  It  was  alleged  he 
had  incurred  liability  tor  waste,  he  be- 
lieved he  was  the  owner  In  fee-simple,  and 
had  exercised  the  same  care  in  the  manage- 
ment of  it  that  he  had  exhibited  In  deal- 
ing with  bis  own  land.  The  gravamen 
of  the  complaint  is  that  the  defendant 
unlawfully  cut  down  and  destroyed  val- 
uable timber  trees.  The  defense  is  that 
be  cut  down  trees  In  clearing  such  a  por- 
tion of  the  woodland  as  a  prudent  owner 
In  tee,  observing  the  accepted  rules  of  ^oort 
husbandry,  would  bave  cleared  for  culti- 
vation, and  was  not  therefore  answerable 
to  the  remainder-men  tor  voluntary  waste. 
The  Jury  in  responding  totheissnes  would 
be  required  to  pass  upon  the  question 
whether  the  defendant  Inflicted  lasting  in- 
jury to  the  inheritance  in  preparing  tim- 
bered land  for  cultivation,  or  whether  th<> 
cutting  of  trees  was  merely  incidental  to 
the  opening  for  cultivation  of  such  por- 
tion of  the  woodland  as,  In  the  exercise  of 
reasonable  care,  he  would  have  cleared 
had  he  been  the  owner  in  fee.  He  had  been 
allowed  to  testify,  without  objection,  that 
he  did  not  believe  at  the  time  that  be  was 
only  a  life-tenant.  Whether  this  testi- 
mony was  competent  or  not  it  was  t-er- 
talnly  not  collateral.  The  defendant  had 
been  permitted  to  state  his  opinion  as  to 
the  nature  of  his  own  estate  in  the  land. 
He  had  therefore  the  benefit  of  whatever 
weight  the  Jury  might  give  to  that  fact, 
in  determining  whether  he  was  as  careful 
as  a  prudent  owner  of  the  tee  would  bave 
been  in  adjusting;  the  proportion  of  cleared 
and  wooded  land.  Having  testified,  there- 
tore,  to  an  opinion,  which  tended  to  corrob- 
orate his  statement,  that  In  fact  he  man- 
aged the  land  as  a  skillful  husbandman 
would  his  own.  It  was  competent  to  con- 
tradict him  by  asking  whether  he  knew 
certain  facts  inconsistent  with  such  belief 
on  bis  part,  and  then  to  put  in  evidence 
a  verified  answer  filed  by  the  witness,  em- 
bodying statements  not  reconcilable  witb 
his  evidence.  1  Greenl.  Ev.  S  449;  State  v. 
Klrkman,  63  N.  C.  246;  Stepb. Dig.  Ev.  art. 
132.  Collateral  facts  are  such  as  are  Inca- 
pableof  affording  any  reasonable  presump- 
tion or  inference  as  to  the  principal  fact  or 
matter  in  dispute.  1  Greenl.  Ev.  §  52. 
As  we  have  seen,  the  opinion  given  In  this 
case  became  Important  on  account  of  its 
tendency  to  corroborate  the  evidence  of 
the  defendant  upon  the  very  qneation  on 
which  the  finding  otthejury  depended,  and 
the  plaintitr  could  not  refrain  from  contra- 
dicting it  without  peril.  The  case  there- 
fore does  not  fall  within  the  rule  In  refer- 
ence to  collateral  matters.  Edwards  v. 
Sullivan,  8  Ired.  31)2.  The  beUet  that  be 
was  the  owner  in  tee.  It  It  existed,  was 
calculated  to  stimulate  the  d^endant  to 
exercise  care  In  dealing  with  the  land.  It 
was  a  motive  to  make  him  act  th«  part 
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of  a  pradent  person  holding  tbefee.  Proot 
that  he  knew  ho  bad  no  more  than  a  life- 
estate  was  evldeuce,  If  not  of  an  Incentive 
to  commit  waste,  at  least  of  the  absence 
of  any  selfish  motive  for  protecting  the 
inheritance  against  injary.  We  tblnlc, 
therefore,  that  there  was  no  error  in  ad- 
mitting the  testimony,  and  the  Judgment 
is  affirmed. 


Banks  t.  Gat  Makvt'o  Co. 

(5uoreme  Court  cf  North  CaroUna.    Feb.  16, 
1891.) 

PlBADINOS    —  ViBmOATIOH     BT     CORPOBATIOX'S 

AOBMT  —  Mauciocs  FsosxcunoN  —  Conrnn;- 

AXCB. 

1.  Under  Code  R.  C.  (  SS8,  provldliiff  that 
"when  a  corporation  is  a  party  the  verlflcation 
may  be  made  by  an  officer  thereof, "  a  Terillca- 
tion  by  an  agent  Is  Insoffident 

S.  After  strlkiofr  from  the  files  a  oonora- 
tlon's  pleading  because  not  verified  by  an  omoer. 
It  is  not  an  abuse  of  discretion  for  uie  court  to 
refuse  a  iwntlnuance  for  the  purpose  of  procuring 
a  proper  verification. 

8.  Where  Judement  by  default  wssenteredfbr 
want  of  a  verified  answer  to  a  complaint  for  ma- 
licious proaecution,  the  court  properly  refused 
to  submit  to  the  jury  the  question  whether  there 
was  a  malicious  prosecution,  and  confined  tlie  is- 
sue to  the  quantum  of  damages. 

Appeal  from  superior  court,  Gates 
county. 

Action  by  John  Banks  aKainst  the  Gay 
Iff  anufactnrlng  Company  for  damages  for 
■nallcious  prosecntlon.  When  the  case 
was  called  for  trial,  defendant  corpora- 
tion offered  a  paper  verlBed  by  its  agent, 
4IS  an  answer  to  the  verified  complaint. 
TTbis  was  held  insufflclent.  and  was 
stricken  from  the  files,  whereupon  defend- 
ant  moved  for  a  continuance  In  order  to 
procure  a  verification  by  oneot  Its  ofBcers, 
which  was  denied.  Defendant  then  re- 
<iuested  the  court  to  submit  to  the  jury 
the  question,  "Did  the  defendant  prose- 
«nte  the  plaintiff  mallclouBly  and  without 
probable  cause?"  The  request  was  re- 
fused, and  the  only  question  submitted 
was  as  to  the  amount  of  the  damages. 
Verdict  and  Judgment  went  for  plaintiff,  a 
■notion  for  a  new  trial  was  overruled, and 
defendant  appealed. 

L.  L.  Smith,  for  appellant.  W.  W. 
Bond,  for  apiiellee. 

Clark,  J.  Code,  g  258,  prescribes  "  when 
a  corporation  is  a  party  the  verification 
may  be  made  by  any  officer  thereof. "  The 
answer  of  the  defendant  company  Is 
sworn  to  by  an  agent  merely,  and  his 
honor  rightly  held  that  the  answer  was 
not  verified.  Code,  §  217,  permits  a  sum- 
mons against  a  corporation  to  be  served 
on  an  agent,  but  this  was  not  extended 
to  verification  of  pleadings  by  the  corpo- 
ration. There  is  an  evident  reason  for  the 
difference.  Besides,  It  the  answer  of  a  cor- 
poration could  be  verlBed  by  an  agent,  the 
affidavit  Is  not  sufficient  In  that  it  does 
not  set  forth  "his  knowledge  or  the 
grounds  of  his  belief  on  the  subject,  and 
the  reason  why  it  is  not  made  by  the 
party. "  When  the  verification  is  by  an 
officer  of  the  company,  this  Is  not  re- 
quired, for  the  officer  speaks  for  and  is  the 
month-piece  of  the  corporation,  (Bank   v. 


Hntchison.  87  N.  C.  22,)  but  it  la  neces- 
sary to  be  set  out  in  all  cases  where  the 
verification  is  made  by  an  agent  or  attor- 
ney. The  court  In  its  discretion  might 
have  allowed  the  answer  to  be  verified 
properly,  (Code,  S  274,^  and  have  granted 
a  continuance  for  that  purpose,  as  prayed 
by  the  defendant;  but  its  refusal  of  the 
continuance  is  not  reviewable.  State  v. 
Lindsey,  78  N.  C.  499;  State  v.  Scott,  80  N. 
C.  365.  There  being  a  judgment  by  default 
and  inquiry,  the  Issue  tendered  by  defend- 
ant was  properly  refused,  and  in  lieu 
thereof  there  was  submitted  to  the  jury 
the  Issue,  "what  damages,  if  any,  has 
plaintiff  sustained?"  The  Issne  tendered 
by  defendant  was  not  raised,  as  there 
was  no  answer,  and  that  matter  was  set- 
tled by  the  Judgment  by  default.  The 
only  inquiry  was  as  to  the  quantum  of 
damages  which  was  submitted.   No  error. 


Pdrifot  t.  Bicbmond  ft  D.  B.  Co. 

(SuprenM  Court  qf  North  CanMna.    Feb.  10^ 
1891.) 

JoxonoH  or  Batlroads  —  F'duno  Map  or  Looa- 
noji— T1T1.H  TO  Right  or  Wat. 

1.  When  a  railroad  is  empowered  to  oonneot 
with  another  railroad  "at  the  city  of  Charlotte, 
at  the  point  which  may  be  found  most  practica- 
ble, "  and  the  connection  is  made  at  a  point  1,000 
yarils  outside  the  oil^  limits,  but  at  the  most 
practicable  point,  this  is  within  the  charter. 
"At"  does  not  necessarilf  mean  "in"  the  city.  ■ 

a.  When  authority  is  given  to  oonneot  with 
the  C.  &  8.  C.  R.  R.,  or  with  the  N.  C.  R.  R., 
at  Charlotte,  and  the  milroad  locates  its  line. 
and  proceeds  to  construct  it  to  a  Junction  wim 
the  n.  C.  R.  R. ,  but  a  fuw  months  before  its 
completion  to  the  latter  point  crosses  another 
railroad  which  connects  with  the  C.  ft  8.  R.  R., 
and,  by  permission  of  this  latter  railroad,  it  runs 
lis  oars  tomporarily  over  It  to  the  C.  ft  S.  C.  R. 
R.,  (laying  down  a  third  rail,  byreasonof  differ- 
ence in  gauge.)  this  is  not  a  ''construction  of  its 
railroad  to  a  Junction  with  the  C.  ft  S.  C.  R.  R., " 
which  deprives  it  of  its  election  to  connect  with 
the  N.  C.  R.  R. 

8.  Where  the  railroad  was  completed  Uurengfa 
the  locu«  in  quo  prior  to  the  act  of  1878,  (Oode, 
1 1US8,)  it  was  not  neoessaxy  to  the  validity  of 
the  location  that  a  map  of  tlie  route  should  be  filed. 

4.  When  the  oharter  provides  that  in  the 
absence  of  any  contract  the  corporation  acquires 
title  to  100  feet  on  each  side  of  the  track,  and,  if 
no  claim  for  damages  is  brought  in  two  years 
from  the  oompletion  of  that  part  of  the  road,  it  Is 
barred,  the  corporation  has  a  valid  title  to  the 
right  of  way  as  its  track  is  completed.  Railroad 
i;o.  V.  MoCaskiU,  91  N.  C.  740. 

6.  The  title  of  the  railroad  to  tne  rlghtof  w^7 
once  acquired  cannot  be  lost  by  occupancy  as  to 
any  part  of  It  by  the  lapse  of  time.  Code,  %  150; 
Railroad  Co.  v.  HoCasUll,  9i  N.  C.  74S. 

6.  In  a  civil  action,  when  there  Is  no  conflict 
of  evidence,  the  Judge  sliould  direot  the  verdict 
to  be  entered. 
(Syllabua  by  the  Court) 

Appeal  from  superior  court,  Mecklen- 
burg county;  Pbiups.  Judge. 

Dowd  A  Son,  for  appellant.  D.  Sebeaek 
and  O,  F,  Bason,  for  appellee. 

Clark,  J.  Acts  Sp.  Sess.  1868,  c.  8,  Incor- 
porated the  Air  Line  Ballroad  of  South 
Carolina,  and  authorized  It  "to  construct, 
eqalp,  and  operate  its  road  within  the 
limits  of  this  state  from  any  point  on  the 
South  Carolina  line  to  such  point  on  the 
Charlotte  ft  South  Carolina  Ballroad  or 
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the  North  Carolina  Railroad  at  Charlotte 
as  Bhall  be  tunnd  moHt  practicable, "  and 
gave  the  company  "all  the  rlshts, powers, 
and  privileges  conferred  on  the  Charlotte 
4b  South  Carolina  Railroad  by  chapter  84, 
Acts  1846-47."  Sections  26  and  27  of  this 
last  act  give  the  corporation  a  right  ot 
way  of  100  feet  on  each  side  of  the  center  of 
the  road-bed,  reserving  to  the  owners  the 
right  to  apply  for  an  assessment  of  dam- 
ages within  two  years  from  the  comple- 
tion of  that  part  of  the  road,  and.  If  appli- 
cation Is  not  made  within  that  time,  the 
claim  is  barred.  By  a  succession  of  char- 
ters and  conveyances,  all  of  which  were  In 
evidence  and  are  set  oat  in  the  record,  the 
rights  conferred  by  aforesaid  charter  of 
1868  have  been  transferred  to  and  are 
vested  in  the  Atlanta  &  Charlotte  Air  Line 
Railroad  Company,  the  principal  defend- 
ant. The  plaintiff  sues  in  ejectment  to  re- 
cover land  occupied  by  the  track  of  de- 
fendant Atlanta  A  Charlotte  Air  Line  Rail- 
road, and  damages  for  use  and  occupa- 
tion. The  loeas  in  quo  lies  east  of  the 
Atlanta  &  Charlotte  Air  Line  Railroad 
Trade-Street  Depot.  In  Charlotte,  and  be- 
tween said  depot  and  the  Junction  of  the 
Atlanta  &  Charlotte  Air  Line  Railroad 
with  the  North  Carolina  Railroad,  which 
last  point  is  1,000  yards  east  of  the  city 
limits  of  Charlotte.  The  plaintiff's  entire 
tract  lies  within  the  100  feet  from  the  cen- 
ter of  the  track  of  the  defendant  Atlanta 
&  Charlotte  Air  Line  Satlroad  Company, 
and  said  company  in  its  answer,  by  way 
of  counter H:laim,  sought  to  recover  pos- 
session  of  the  whole  of  said  lot.  Two  sets 
of  issues  were  submitted  by  the  court,  one 
as  to  plaintiff's  right  to  recover  the  land 
corer^  by  the  road>bed  and  damages, 
the  other  as  to  defendant's  right  to  re- 
cover the  whole  tract,  it  being  within  the 
100  feet.  There  was  no  conflict  of  evi- 
dence, and  the  court  instructed  the  Jury 
that  they  should  return  a  verdict  in  luvor 
of  the  defendant  upon  all  the  laaues.  and 
It  was  BO  entered.  The  plaintiff  excepted 
to  such  direction,  and  to  the  Judgment, 
and  appealed.    The  plaintiff  contends : 

1.  That  theAtlanta  &  Charlotte  Air  Line 
Railroad  Company,  having  elected  to  con- 
struct its  road  to  a  Junction  with  the 
Charlotte  &  South  Carol] na  Railroad,  co u id 
not  afterwards  change  it  to  connect  with 
the  North  Carolina  Railroad,  and  asked 
the  court  so  to  charge.  But  the  evidence 
did  not  support  this  view.  There  was  no 
evidence  that  the  Atlanta  &  Charlotte  Air 
Line  Railroad  Company  ever  located  its 
line  or  constructed  its  road  to  a  Junction 
with  the  Charlotte  &  South  Carolina  Rail- 
road. The  evidence  is  that  in  1871,  when 
the  Atlanta  &  Charlotte  Air  Line  Railroad 
Company  had  completed  its  road  to  its 
Trade-Street  Depot,  at  the  north  end  of 
Charlotte,  and  further  north-eastward 
through  the  locna  in  quo,  it  found  the 
Atlantic,  Tennessee  &  Ohio  Railroad  run- 
ning from  that  point  round  the  south- 
west side  of  Charlotte  to  the  Charlotte  & 
South  Carolina  Railroad,  and,  by  consent 
of  the  Atlantic,  Tennessee  &  Ohio  Rail- 
road, it  used  its  trade  temporarily  some 
eight  months  to  transfer  its  freight  and 
passengers,  laying  down  a  third  rail 
on  the  Atlantic,  Tennessee  &  Ohio  Rail- 


road, owing  to  the  difference  in  gauge. 
In  the  mean  time  the  Atlanta  ft  Charlotte 
Air  Line  Railroad  Company  was  prosecut- 
ing the  construction  of  its  line  as  located, 
and  for  which  it  had  bought  rights  of  way 
straight  forward  to  their  connection  with 
the  North  Carolina  Railroad  on  the  north- 
east side  of  Charlotte,  to  which  point  it 
was  completed  prior  to  August,  1872. 
The  evidence  shows  no  construction  of 
the  Atlanta  ft  Charlotte  Air  Line  Railroad 
to  the  Charlotte  ft  South  Carolina  Rail- 
road, but  a  mere  temporary  connection 
over  another  railroad,  and  to  make  which 
the  Atlanta  ft  Charlotte  Air  Line  Railroad 
Company  had  to  run  backwards  and  over 
a  part  of  its  own  line.  Its  natural  con- 
nection was  from  the  Trade-Street  Depot 
straight  forward  to  the  North  Carolina 
Railroad,  and  the  evidence  Is  that  it  had 
located  and  at  that  very  time  was  pruse- 
cnting  the  construction  of  its  line  to  its 
Junction  with  the  North  Carolina  Railroad, 
to  which  point  it  was  completed  eight 
months  later.  Besides,  as  the  evidence  is 
uncontradicted  that  when  this  temporary 
connection  was  had  over  the  Atlantic, 
Tennessee  ft  Ohio  Railroad,  the  Atlanta  ft 
Charlotte  Air  Line  Railroad  Company  bad 
already  completed  its  track  throagb  the 
locna  in  quo,  we  do  not  see  how  the  plain- 
tiff could  be  affected  if  its  contention  that 
there  had  since  been  a  change  of  the  ter- 
minus was  sound,  for,  before  going  to  dther 
terminus,  the  track  of  the  Atlanta  ft  Char- 
lotte Air  Line  Railroad  bad  been  built 
through  this  land,  and  title  to  the  100  feet 
on  either  side  acquired  by  virtue  of  Its 
charter,  and  such  track  has  been  continu- 
ously used  ever  since. 

2.  The  plaintiff  further  contends  that 
the  charter  authorized  a  connection  with 
the  North  Carolina  Railroad  at  Charlotte, 
and  that  this  is  not  done  by  the  present 
connection  which  is  at  a  point  1,000  yards 
east  of  Charlotte.  Possibly  this  point 
might  have  been  raised  by  the  owner  of 
land  sought  to  be  condemned  at  the  Junc- 
tion outside  of  the  .city  llmita,  but  ws  can- 
not see  how  It  can  avail  the  plaintiff 
through  whose  land  the  track  ran  any 
more  than  any  other  land-owner  alonglts 
whole  line,  for,  after  passing  through 
plaintiff's  land,  the  connection  could  still 
have  been  made  either  within  or  without 
the  city  limits.  Nor  do  we  concur  in  plain- 
tiff's view  that  the  authority  to  moke  the 
connection  "at  such  point  on  the  North 
Carolina  Railroad  at  Charlotte  as  shall 
be  found  most  practicable"  necessarily  re- 
quired the  connection  to  be  made  in  the 
city.  The  phraseology  imports  some  dis- 
cretion, and  the  evidence  was  that  the  lo- 
cation, as  selected,  was  the  best  accord- 
ing to  thesurveyor's  report, and  cost  980,- 
000  less  than  any  other  would  have  done. 
TheAtlanta  &  Charlotte  Air  Line  Railroad 
is  272  miles  long,  and  authority  to  connect 
with  the  North  Carolina  Railroad  ot  Char- 
lotte at  the  most  practicable  point  is  sure- 
ly not  transgressed  when  the  most  practi- 
cable point  is  half  a  mile  from  the  city 
limits.  "At"  is  deflned  by  Webster  to  ex- 
press, primarily,  "nearness  in  place  or 
time.  At  the  house  may  be  in  or  near  the 
house. "  In  Parke's  Appeal,  64  Pa  St.  137. 
where  a  railroad  24  miles  long  was  char- 
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tend  from  a  point  "  at  or  near  Parkens- 
barg,'*lt  was  held  tbat  a  coDnection  1% 
mileseast  u(  Parkersburg  was  not  atraos- 
IH'esRlon  of  the  act.  To  same  puri)ort  is 
O'Neal  V.  King.  3  Jones,  (N.  C.)  617.  Bat 
we  need  not  cite  further  authorities. 

3.  Theplaintitffnrtber  con  tends  tbat  the 
location  was  Invalid  because  no  map  of 
the  route  was  filed,  as  required  by  the  act 
of  1872.  Code.  5  1952.  But  prior  to  the 
passage  of  that  act,  the  Atlanta  &  Char- 
lotte Air  Line  Railroad  had  been  con- 
structed through  the  locuti  in  qao,  and 
the  filing  of  a  map  was  therefore  not  re- 
quired. It  was  In  evidence,  and  not 
contradicted,  that  the  Atlanta  &  Charlotte 
Air  Line  Railroad  was  constructed  through 
tbelocns  inquoia  1871.  This  gaveltatitle 
to  100  feet  on  each  side  from  the  center  of 
tbe  track,  and  no  statute  of  limitations 
runs  against  the  railroad  by  reason  of  the 
occnpancy  of  tbe  right  of  way.  Code,  $  160 ; 
Railroad  Co.  t.  McCasklll.  94  N.  C.  746. 
Tbe  plaintiff  did  not  buy  the  land  till  1874. 
three  years  after  the  railroad  was  com- 
pleted, and  when  be  was  put  thereby  on 
inquiry.  He  did  not  obtain  a  deed  cover- 
ing the  part  be  sues  for  till  1881,  and  no  de- 
mand was  made  till  1889,18  years  after  the 
construction  of  the  railroad.  Upon  the 
evidence,  the  defendant  was  entitled  to  re- 
cover possession  of  tbe  land  upon  his  coun- 
ter-claim. Wbetherthe  plaintiff  Is  entitled 
to  allowance  for  betterments  upon  the 
facts  under  Code,  S  478;  Railroad  Co.  v. 
McCaskill,  98  N.  C.  626,— is  a  matter  which 
Is  not  before  us.  In  tbe  view  we  have 
taken  of  the  case,  the  other  exceptions 
noted  by  plaintiff  become  immaterial,  and 
need  not  be  adverted  to.  There  being  no 
conflict  of  evidence,  there  was  nothing:  for 
the  Jury  to  pass  npon.  His  honor  prop- 
erly, it  being  a  civil  action,  directed  the 

verdict  to  be  entered. 

* 

Feb  Cdbuu.    Mo  error. 


WiLUAUB  v.  Statk. 

{/Supreme  Count  of  Oeorgia.   JTan.  U^  IML) 

Amn/rsRT— BrnnKOB— Vabiahoh. 

1.  On  the  trikl  of  a  msn  charged  with  adul- 
tery and  femloatlon  with  an  munarried  woman, 
after  iiroof  tliat  the  woman  was  married,  her  deo- 
laratiogi,  (ahe  belnf  preaent  In  ooort,)  made  three 
years  prsviooaly,  that  she  had  heard  her  haBband 
was  dead,  is  not  admissible  to  uv>ve  iUs  death, 
it  not  appearing  from  whom  her  Informatlaa  was 
derived. 

2.  The  evidence  showing  titat  the  female  was 
a  married  woman,  and  there  being  no  legal  tes- 
timon;  to  show  that  her  husband  was  dead  at  the 
time  of  the  alleged  criminal  aot,  a  vardiot  of 
guilty  was  oontraory  to  the  evidatuMb 

(Syllainu  by  the  Court.) 

Error  from  city  court  of  Carters vllle; 
Neel,  Judge. 

Jas.  B.  Coayera,toT  plaintiff  In  error.  A. 
TV.  Fite,  Sol.  Gen.,  for  the  State. 

Simmons,  J.  Williams  was  Indicted  and 
tried  for  the  offense  of  adultery  and  forni- 
cation with  one  Fannie  Smith,  allied  to 
be  an  unmarried  female,  and  was  con- 
victed. During  the  progress  of  tbe  trial, 
WUkerson  was  introduced  as  a  witness  by 
the   state,  and   testified  as  follows:    "I 


knew  Fanny  Smith's  husband.  His  name 
was  Charley  Smith.  About  six  or  seven 
years  ago  I  bad  Charley  Smith  at  work  on 
the  streets  under  sentence.  After  his  time 
was  out,  he  left  here  and  went  to  tbe  state 
of  Alabama.  Soon  after  he  leftbere,  Fanny 
Smith  came  here  in  search  of  Charles 
Smith,  and  said  he  was  her  husband.  I 
told  ber  that  Charley  bad  gone  to  Ala- 
bama, but  she  did  not  leave  here  and  go 
to  Alabama  in  search  of  him.  Fanny 
Smith  told  me  she  heard  tbat  ber  husband, 
Charley  Smith,  was  dead.  This  was 
about  three  years  ago.  Shedldnottell  me 
tbat  she  knew  of  ber  own  knowledge  that 
her  husband  was  dead.  She  did  not  tell 
me  that  she  heard  it  from  any  member  of 
her  own  family  or  ber  husband's  family.  * 
The  defendant's  counsel  objected  to  the 
witness'  testifying  that  Fanny  Smith  told 
bim  that  her  hnsband  was  dead,  on  tbe 
ground  that  it  was  hearsay,  and  Inadmis- 
sible. The  objection  was  overruled,  and 
tbe  defendant  made  this  one  of  the 
grounds  of  his  motion  for  anew  trial.  We 
think  the  objection  should  have  been  sus- 
tained, and  the  testimony  excluded  by  the 
court.  It  will  be  observed  tbat  tbe  wit- 
ness states  that  Fanny  Smith  did  not  tell 
him  tbat  she  beard  it  from  any  member  of 
ber  own  family,  or  her  hnsband's  family; 
nor  did  she  state  bow  she  heard  It;  nor 
that  it  was  the  general  reputation  in  her 
family,  or  in  that  of  her  husband ;  but 
simply  tbat  she  bad  beard  that  he  was 
dead.  It  was  not  stated  that  it  was  even 
a  report  In  thecommnnity,or,if  there  was 
such  a  report,  that  It  had  been  accepted  by 
or  known  to  the  family  of  Smith.  "This 
does  not  come  within  any  exception  which 
allows  declarations  of  deceased  members 
of  a  family,  or  reputation  in  tbe  family,  to 
be  received  as  evidence  of  facls  relating  to 
pedigree,  but  under  the  general  rule  that 
hearsay  evidence  and  common  rumor  nrein- 
competent  to  prove  particular  facts. "  See 
Blalsdell  r.  Bickum,  189  Mass.  260, 1  N.  E. 
Sep.  2Bi ;  McOrew  v.  State,  18  Tex.  App. 
840;  State  v.  Wright,  70  Iowa,  152,30  N. 
W.  Rep.  888;  Ross  v.  Lomis,  (Iowa,)  20  N. 
W.  Rep.  749;  Johnson  v.  Johnson,  (III.)  8 
N.  E.  Rep.  232.  The  admission  of  the  evi- 
dence was  specially  erroneous,  because  it 
appears  from  the  record  that  Fanny  Smith 
was  in  court,  and  was  a  competent  wit- 
ness to  prove  whether  she  was  married  or 
single  at  tbe  time  of  the  commission  of  the 
alleged  offense.  It  was  argued,  however, 
by  tbe  solicitor  general  that  if  testimony 
of  this  character  is  not  to  be  admitted  It 
will,  in  many  cases,  be  Impossible  to  con- 
vict parties  of  the  offense,  because  it  Is  often 
impossible  to  prove  whether  the  parties 
are  married  or  single.  It  seems  to  us  that 
this  difficulty  could  be  easily  obviated  by 
putting  two  counts  in  tbe  indictment,  one 
charging  thut  tbe  offense  was  committed 
with  an  unmarried  woman,  and  the  other 
charging  that  it  was  with  a  married 
woman.  In  coming  to  our  conclusion  that 
this  evidence  was  inadmissible,  we  have 
not  overlooked  the  case  of  Imboden  v. 
Mining  Co.,  70  Ga.  86,  where  it  was  held 
that  "hearsay  as  to  death  Is  admissible 
testimony."  That  case  has  bad  but  little 
weight  with  us  in  coming  to  our  conclu- 
sion.   We  have  read  it   carefully,  and  do 
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not  find  from  the  report  thereof  under  what 
state  of  factuthe  testimony  was  admitted. 
The  proposition  that  "hearsay  as  to 
death  Is  admissible"  may  besound  law.or 
it  may  not,  depending  altogether  upon  the 
state  ot  facts  suaght  to  be  proved.  There 
is  no  doubt  that  hearsay  evidence  ot  the 
death  of  a  person  Is  admissible  under  cer- 
tain circumstances,  (Code,  §  3772,)  bnt, 
what  we  hold  in  the  case  now  under  con- 
sideration is  that  the  circumstances  in 
this  case  did  not  authorize  the  admission 
of  the  testimony  excepted  to;  and  inas- 
much as  the  Indictment  charged  the  defend- 
ant with  adultery  and  fornication  with  an 
unmarried  woman,  and  the  testimony 
shows  that  she  was  a  married  woman, 
and  there  was  no  legal  testimony  to  show 
that  her  husband  was  dead,  the  jury 
found  contrary  to  the  evidence,  and  the 
court  below  should  have  Krantedanew 
trial.    Judgment  reversed. 


Powell  et  ah  t.  Bbunnkr  et  al. 

iSwprmM  Court  of  Oeorgta.    Jan.  19, 18B1.) 

iLLBOAii  Saizvxa— Bvn>«roa. 

1.  A  telegram  from  the  defendant  In  fl.  f<%. 
to  the  claimanta,  InformiDg  them  ot  the  aeixure 
by  the  sheriff  of  the  property  in  controversy,  is 
not  admissible  in  behaU  of  the  olainuuits  on  trial 
of  the  claim. 

2.  But  the  competent  and  uncontradicted 
evidence  being  that  the  transaction  in  question 
was  a  bailment  for  sale  as  the  property  of  the 
claimants,  they  retaining  the  ownership  so  laag 
as  the  property  remained  unsold,  the  improper 
admission  of  the  telegram  is  not  cause  for  a  new 
trial. 

8.  Where  the  evidence  shows  that  the  con- 
signee paid  somethliig  upon  a  certain  bill  of 
goods,  it  not  appearing  how  much  was  paid,  the 
presumption  is  that  it  was  only  so  mach  as  ought 
to  have  been  paid  according  to  the  terms  of  tbe 
consignment. 
(SuUabu*  bv  fite  Court.) 

Error  from  city  court  of  Carters vlUe; 
Neel.  Judge. 

Akin  &  Harris,  for  plaintiffs  in  error. 
J.  B.  Conyera,  for  defendants  in  error. 

Blecklet,  G.  J.  The  mortgages  made 
by  Gilbert  to  Powell  Bros.  &  Co.  in  April, 
18S9,  covered  generally  the  stock  of  goods 
and  merchandise  of  Gilbert  kept  in  store, 
and  one  of  them  was  so  framed  as  to  ap- 
ply to  the  stock,  however  it  might  change 
in  specifics.  At  the  time  the  seizure  was 
made  under  the  A.  fas.  founded  on  fore- 
closure of  the  mortgages,  certain  flour 
was  in  store  mingled  with  Gilbert's  goods. 
This  flour  was  seized  as  a  part  of  the 
stock,  and  was  claimed  by  Brunner  & 
Browder  as  their  property.  Upon  the 
trial  of  the  claim  the  Jury  found  in  their 
favor.  A  motion  made  by  the  plalntiffsiu 
O,  fa.  for  a  new  trial  was  overruled. 

1.  The  telegram  sent  by  Gilbert  to  the 
claimants  saying:  "  I  havebursted;  sheriff 
moving  your  goods ;  come  at  once, " — was 
not  admissible  evidence  in  their  favor.  It 
indicates  upon  its  face  that  it  was  written 
and  sent  after  the  levy  was  made,  and 
while  the  sheriff  was  engaged  in  moving 
the  goods.  It  was  therefore  a  mere  dec- 
laration on  the  part  of  Gilbert  recognis- 
ing title  In  the  claimants  after  he  had  vir- 
tually lost   possPBslon   of    the  property. 


and  after  the  matter  in  controversy  be- 
tween the  plainUfts  and  the  claimants  had 
arisen. 

2.  But  this  error  is  not  sufficient  cause 
tor  reversing  the  Judgment.  The  evidence 
of  title  in  the  claimants  was  ample  and 
uncontradicted.  They  had  furnished  the 
flour  to  Gilbert,  in  January.  1890.  tor  sale 
on  consignment.  Gilbert  was  their  bailee, 
and,  although  he  had  an  option  to  pur- 
chase at  a  fixed  price,  he  had  not  exercised 
that  option  so  far  as  any  of  the  flour 
which  remained  on  hand  was  concerned. 
The  right  of  a  bailee  to  purchase  on  his 
own  account  at  a  fixed  price,  coupled  with 
the  duty  of  accounting  also  at  a  fixed 
price  for  any  sales  actually  made,  will  con- 
stitute him  a  purchaser  only  as  to  the  prop- 
erty  covered  by  bis  actual  sales,  and  leave 
his  original  character  as  bailee  unchanged 
with  respect  to  that  part  of  the  property 
which  remains  unsold.  Nutter  y.  Wheeler, 
2  Low.  846.  It  may  be  that  this  rule 
should  be  confined  to  cases  in  which,  as  in 
the  present,  no  credit  has  been  extended 
to  the  bailee  on  the  faith  of  the  consign- 
ment. The  evidence  shows  that,  at  the 
time  of  the  bailment,  it  was  matter  ot  ex- 
press agreement  between  the  parties  that 
the  title  to  the  flour  should  remain  In 
claimants  until  it  was  paid  for,  and  that 
the  flour  was  to  be  sold  as  tbdr  property. 
There  is  no  evidence  that  Gilbert  held  itout 
or  treated  It  as  his  own.  The  mortgage 
debts  were  pre-existing  debts.  The  mort- 
gages were  executed  many  months  before 
the  flour  went  into  Gilbert's  possession. 

3.  The  flour  claimed  consisted  of  SO  half 
sacks,  and  42  quarter  sacks.  These  pack- 
ages were  identified  as  part  of  a  lot 
amounting  to  24  barrels  of  flour  embraced 
in  one  and  the  same  bill.  '  The  witness 
testified  that  Gilbert  had  paid  some  money 
on  the  bin,  bnt  how  much  he  did  not 
IViow.  The  plalntifta  Insisted  that  It  was 
Incumbent  on  the  claimants  to  prove  the 
amount  so  paid,  as  It  was  within  their 
power  to  do  so  by  their  books  or  other- 
wise, and  that,  as  they  failed  to  prodace 
the  evidence,  the  presumption  would  artse. 
not  only  that  the  floor  sold  by  QUbert 
had  been  paid  for,  bat  also  the  whole  or  a 
part  of  that  which  remained  unsold.  We 
think  otherwise.  Gilbert's  contract  was 
to  pay  for  the  flour  when  and  as  he  sold 
It.  He  was  under  no  duty  to  pay  for  any 
portion  not  sold.  The  presumption  there- 
fore Is  that  he  paid  to  the  extent  ot  his 
sales,  but  not  beyond  them.  The  evi- 
dence on  the  merits  controlling  the  case 
atmolutely  In  favor  of  the  claimants,  any 
errors  of  the  court  in  matters  ot  practice 
were  wholly  Immaterial.  There  was  no 
error  in  denying  a  new  trial.  The  claim- 
ants having  succeeded  In  the  coort  bdow, 
and  also  In  this  court  on  the  principal 
case,  their  cross-bill  of  exceptions  is  dla- 
mlssisd.    Jadgmeut  affirmed. 


Boyd  v.  Wilson. 
{Svipreme  Covrt  of  Georgia.    Dea  23,  18B0.) 
TAXAnoN— LxvT  or  Fi.  Fa.— Ksosiiraoir. 
1.  The  levy  ot  a  tax  ft.  fa.  describing  the 

e»perty  seized  as  "  W  ot  lot  No.  BSl,  in  the  18th 
1st.  and  1st  section  of  Lumpkin  oounty,  Qeonria, " 
is  sufficiently  definite  and  certain,  the  meaning 
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of  the  same  being  not  any  pwrtlcalar  foorth,  bat 
one- fourth  of  the  lot  undivided. 

2.  The  year  for  redemption  of  property  sold 
for  taxes  runs  from  the  date  of  the  sale,  and  not 
(Tom  the  time  when  the  aheriff's  deed  ia  re- 
corded. 

3.  A  purchaser  at  a  tax-sale  duly  made  under 
s  legal  levy,  who  is  neither  implicated  in  nor 
aware  of  any  fraud  contemplated  by  the  selling 
cUcer,  is  not  afieeted  tberwy. 

(SyUoJw*  by  th«  Court.) 

Error  from  aapArlor  court,  Lumpkin 
county:  Wellborn,  J udice. 

M.  G.  Boyd  and  Ha.rriaon  &  Peeplea,  for 
plaintiff  in  error.  Price  A  Charters,  for  de- 
fendant In  error. 

Blbcklbt,  G.  J.  After  a  previous  writ 
of  error  In  this  case  was  disposed  of,  (Wil- 
son v.  Boyd,  84  Ga.  84, 10  8.  E.  Hep.  499.) 
the  case  was  tried  again  in  the  court  be- 
low, and  resulted  in  a  nonsuit,  to  the 
granting  of  which  Boyd,  the  plaintiff,  ex- 
cepted. 

I.  The  first  question  now  to  be  consid- 
ered is  whether  the  levy  of  the  tax  e.  fa. 
upon  the  property  in  controversy  Is  suflQ- 
ciently  certain  and  definite.  The  deed 
made  by  the  sberitf  to  Wilson,  the  pur- 
chaser at  the  tax-sale,  described  the  prop- 
erty as  "ail  that  tract  or  parcel  of  land 
situate,  lying,  and  being  in  the  twelfth 
district  and  first  section  of  Lumpkin 
county,  and  known  as  the  undivided  one- 
fourth  of  number  nine  hundred  and  thirty- 
one,  containing  In  the  whole  lot  forty 
acres,  more  or  less, "  whereas  the  levy  and 
«heriB*s  advertisement  both  described  it 
titus:  "jjj  of  lot  No.  931,  in  the  12tb  Dist. 
and  1st  section  of  Lumpkin  county, 
CSeorsria."  The  point  made  is  that  the 
description  in  the  levy  and  advertisement 
does  not  sufficiently  indicate  that  one- 
fourth  of  the  lot  undivided  was  seised  and 
advertised.  We  think  the  description  sig- 
nified this,  and  could  signify  nothing  else. 
It  did  not  specify  or  indicate  any  particu- 
lar fourth  ot  the  lot,  and,  if  it  would  ap* 
ply  as  well  to  one-fourth  as  another,  it 
could  not  have  been  intended  to  point 
out  or  designate  any  particular  fourth. 
There  is  nothing,  therefore,  for  It  to  sig- 
nify but  some  part  of  the  lot  in  an  undi- 
vided state,  and  that  part  is  definitely  in- 
dicated as  "one-fourth,"  neither  more  nor 
less.  In  2  Co.  Litt.  190,  (A.)  it  is  said: 
**  Also,  If  a  man  seised  ot  certain  lands  in- 
feoff  another  of  the  moiety  of  the  same 
land  without  any  speech  of  assignment 
or  limitation  of  the  same  moiety  in  sev- 
craltieatthe  time  of  the  feoffment,  then 
the  feoffee  and  the  feoffor  shall  hold  their 
parts  of  the  land  in  common.  And  the 
like  law  is  if  the  feoffment  be  made  of  a 
third  part  or  a  fourth  part,"  etc.  In  Ad- 
ams r.  Frothingbam,  8  Mass.  352,  it  was 
lield  that  a  conveyance  of  a  moiety  of  a 
piece  of  land  in  quantity  and  quality  cre- 
ates an  estate  in  common,  but  it  would 
seem  from  the  language  of  Littleton, 
<]uoted  in  the  above  passage,  that  the 
words  "quantity"  and  "quality"  in  this 
description  were  superfluous.  And  see 
Lick  V.  O'Donnell,  8  Cul.  59.  cited  in  Mc- 
Afee V.  Arline.  83  Ga.  046,  lOIiS.  E.  Rep.  441. 
In  Keaton  v.  Forrester,  63  Ga.  206,  the  de- 
cision was  put  by  this  court,  not  upon 
the  insufficiency  ot  the  levy,  but  upon  the 


failure  of  the  evidence  to  establish  title  or 
possession  in  the  defendant  In  S.  tk.  so  as 
to  change  the  onus.  We  think  what  we 
have  held  above  is  correct,  but  suppose  it 
to  be  incorrect  as  a  general  rule  of  law, 
and  so  it  would  be  perhaps  tested  by  the 
case  ot  Ronkendorlf  v.  Taylor,  4  Pet.  849, 
yet,  under  the  special  facts  of  this  particu- 
lar case,  we  think  neither  Parker  nor  Boyd 
could  complain  as  against  Wilson  of  any 
ambiguity  in  the  levy  and  advertisement. 
Parker  was  the  tax  debtor,  and  the  prop- 
erty was  levied  utran,  advertised,  and  sold 
as  he  pointed  it  out  to  the  levying  officer. 
Boyd  was  present  at  the  sale,  and  under- 
stood that  the  same  undivided  fourth  of 
the  lot,  which  he  had  purchased  at  a  pre- 
vious Judicial  sale,  was  being  again  sold. 
He  gave  notice  of  his  prior  purchase,  but 
made  no  objection  to  the  terms  of  the  levy 
or  advertisement  under  which  the  second 
sale  was  proceeding.  His  failure  to  do  so 
Indicates  that  he  then  construed  the  levy 
and  advertisement  as  we  do  now;  and 
no  doubt  Wilson,  the  bidder  and  purchaser 
at  the  tax-sale,  understood,  as  Boyd  did, 
that  the  property  being  sold  was  the  same 
which  Boyd  had  previously  purchased. 
This  matter  ot  ambiguous  description 
seems  to  have  been  an  after-thougbt..  It 
was  not  even  suggested  in  this  case  until 
after  the  first  trial.  On  the  contrary,  the 
theory  of  the  plaintiff  was  that  the  inter- 
est ot  Parker  sold  for  taxes  was  the  same 
interest  which  Boyd  had  previouedy 
bought,  namely,  an  undivided  fourth  of 
the  lot. 

2.  Thenext  question  is  as  to  whether  the 
tender  to  redeem  from  the  tax-sale  was 
within  time,  it  having  been  made  after 
the  expiration  of  12  months  from  the>time 
of  the  sale,  but  within  12  months  after  the 
sheriff's  deed  to  the  purchaser  was  re- 
corded. The  Code  settles  this  question, 
in  section  89S,  which  reads  as  follows: 
"  Whenever  any  land  Is  sold  by  virtue  of  a 
tax  execution  issued  under  this  Code,  the 
owner  thereof,  or  any  administrator,  ex- 
ecutor, or  guardian,  or  other  trustee  of 
the  defendant  in  execution,  shall  have  the 
privilege  ol  redeeming  said  land  thus  sold 
within  one  year  by  paying  the  purchaser 
thn  amount  paid  by  said  purchaser  tor 
said  land,  with  ten  per  cent,  premium 
thereon  from  the  date  of  the  purchase  to 
the  time  of  payment."  Certainly  there  is 
no  bint  or  intimation  that  the  time  is  to 
be  computed  from  the  recording  of  the 
deed.  Manifestly  the  time  of  the  sale  it 
the  point  from  which  the  limitation  runs. 

8.  The  fraud  set  up  in  the  amended  petL 
tion  was  not  proved  so  as  to  affect  the 
purchaser  at  the  tax-sale.  He  had  no 
part  or  lot  in  it.  So  far  as  he  was  con- 
cerned, the  sale  was  legal,  and  he  made 
his  purchase  fairly  and  openly.  The  ob- 
ject of  the  bill  is  to  set  aside  and  annul  his 
title.  The  facts  of  the  case,  as  they  ap- 
pear in  the  record,  do  not  furnish  any 
valid  ground  tor  so  doing.  We  have  al- 
ready ruled  that  although  he  paid  but  a 
small  price,  yet.  If  he  purchased  fairly  at 
a  legal  sale,  he  was  entitled  to  take  the 
benefit  of  his  purchase.  We  see  nothing  In 
this  second  appearance  of  the  case  before 
us  to  warrant  a  court,  or  a  court  and 
Jury,  in  branding  bis  purchase  as  fraudu- 
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lent  or  otherwise  iDvalid.  Tax-titles  are 
protected  by  tbe  Code  equally  with  those 
depending  on  sales  made  under  Jadgments 
ol  the  superior  court.  Code,  S  914.  Tbe 
pointing  out  of  the  property  to  be  levied 
upon  under  tax  executions  Is  governed  by 
section  891,  and  not  by  section  S641,  of 
the  Code.  There  is  no  error  in  any  of  the 
assignments  contained  in  the  bill  of  excep- 
tions, nor  In  the  Judgment  of  nonsuit. 
Judgment  affirmed. 


CSdltsb  t.  Statk. 
(Supreme  Oowrt  of  Gttar^ia.    Nor.  91,  UDO.) 
Bwiiniuxa— DKnunu— BvisBNaB. 
On  an  Indictment    for    swindling  tmder 
Code  Oa.  {  4587,  where  it  is  shown  that  defend- 
ant induced  prosecutor  to  sell  him  goods  by  rep- 
resenting that  he  was  the  owner  of  me  plantation 
on  which  he  lived,  which  representation  was 
false,  it  is  proper  to  exclude  evidenoe  on  the  part 
of  defendant  tnat  he  did,  in  faot,  own  other  prop- 
erty which  was  of  less  value. 

Error  from  city  court,  Richmond  coon- 
ty ;  £vR,  Judge. 

J.  T.  Jordan,  by  Harrison  A.  Peoples,  tor 
plaintiff  In  error.  C.  H.  Coben  and  M.  P. 
Foster,  for  tbe  State. 

Blandforo,  J.  Calver  was  Indicted  un- 
der section  4587  of  tbe  Code  of  this  state, 
and  convicted  of  cheating  and  swindling. 
It  appears  from  tbe  evidence  for  the  state 
that  he  represented  that  be  was  the  own- 
er of  a  certain  plantation,  of  a  given  val- 
ue, ui>on  which  be  lived,  under  which  repre- 
sentations the  prosecutor  sold  to  bim  cer- 
tain goods  mentioned  in  the  indictment. 
He  qlso  represented  the  value  of  tbe  plan- 
tation, and  what  he  himself  was  worth 
over  and  above  bis  debts.  Tbe  state 
showed,  by  evidence  which  la  undeniable, 
that  he  did  not  own  the  plantation  upon 
which  he  lived,  but  that  he  rented  the 
same,  and  that  the  same  belonged  to  an- 
other person.  Culver,  the  defendant,  then 
offered  to  prove  by  tbe  witness  who  so  tes- 
tified that  he  (Culver)  owned  another 
place  of  the  value  of  fSOO,  or  some  such 
sum,  and  merchandise  worth  fl.OOO.  This 
testimony  was  objected  to;  the  court  sus- 
tained tbe  objection,  and  this  is  the  only 
error  relied  upon  before  this  court  by 
counsel  tortbe  plaintiff  in  error.  We  think 
the  court  below  committed  no  error  in  re- 
fusing to  allow  this  testimony.  If  the 
statements  made  by  Culver  to  the  prose- 
cutor were  false,  and  by  reason  of  such 
false  statements  the  prosecutor  was  in- 
duced to  sell  him  the  goods,  for  which  he 
failed  to  pay,  then,  we  think,  he  could 
not  relieve  himself  by  showing  that  be 
owned  other  property,  and  of  much  less 
value  than  tbe  property  which  he  repre- 
sented to  the  prosecutor  was  owned  by 
bim.  If  he,  by  false  representations,  de- 
frauded tbe  prosecutor  of  any  goods, 
which  the  prosecutor  was  induced  to  sell 
him  by  reason  uf  tbe  false  lepresentutions 
which  were  testified  to  in  this  case,  we  do 
not  think  it  was  admissible  for  him  to  at- 
tempt to  relieve  himself  by  showing  that 
be  had  other  property,  of  much  less  value 
than  that  which  he  represented  to  the 
prosecutor  he  was  the  owner  of.  So  we 
tbinlc  the  Judgment  of  tbe  court  rejecting 


this  evidence  was  right.  We  say  nothing, 
an^.  make  no  intimation,  as  to  whether 
the  Indictment  in  this  case  was  sufficient 
or  not,  as  no  such  question  was  made  be- 
fore us.  The  Judgment  of  the  court  below 
is  affirmed. 


Mann  v.  Thompson. 
(Supreme  Oowrt  qf  OeorgUt.    Deo.  10,  1800.) 
CoHDRioirAi.  Sals— Vaudrt— Faxol. 
Under  Code  Ga.  {  1966,  which  provides  tliat. 
In  ooadltioiial  sales  of  personal^r,  tbe  leserystioa 
of  title  in  the  vendor,  ontil  the  pnrcfaase  inoaey 
is  paid,  shall  be  invalid  as  to  third  penoms,  un- 
less the  oontract  of  sale  is  in  writing,  sudh  ven- 
dor cannot  recover  such  property  sriaed  on  execu- 
tion against  the  vendee  whwe  the  sale  and  reser- 
vation were  by  parol. 

.    Errorfrom  superlorcourt, Catoosa coun* 
ty :  MiLMBB,  Judge. 

W.  E.  Mann,  for  plaintiff  In  error.  TT. 
H.  Tbotapaon,  for  defendant  in  error. 

BLANoroBD,  J.  This  was  a  certiorari 
which  issued  out  of  tbe  superior  court  to 
the  Justice's  court,  and  was  returnable  to 
the  superior  court.  The  answer  of  the 
Justice  to  the  writ  of  certiorari  disclosed 
tbe  following  facts:  lu  1887,  Mann,  tbe 
plaintiff  in  error,  obtained  a  Judgment 
against  one  Webb  in  tbe  Justice's  court. 
In  1890,  Thompson  sold,  and  caused  to  be 
delivered,  to  Webb  one  yoke  of  oxen  upon 
the  condition  that,  when  Webb  paid  for 
them,  they  were  to  be  his.  This  contract 
between  Thompson  and  Webb  was  not 
reduced  to  writing.  Mann  caused  the  exe- 
cution upon  his  Judgment  against  Webb 
to  be  levied  upon  these  oxen,  and  Thomp- 
son interposed  a  claim  to  the  same.  The 
Jury  found  in  favor  of  the  claimant  under 
these  facts  in  the  Justice's  court,  and  the 
certiorari  in  this  case  was  prosecuted  by 
Mann  to  set  aside  the  verdict  of  tbe  Jury. 
Tbe  court  below  overruled  tbe  certiorari, 
thereby  affirming  the  Judgment  rendered 
in  tbe  Justice's  court.  To  this  ruling. 
Mann  excepted,  and  says  the  court  erred 
in  overruling  the  certiorari  and  in  not  sus- 
taining the  same.  This  ease  differs  from 
that  of  Conder  v.  Holleroan,  71  Ga.  9S,  In 
this :  in  that  case  the  bill  of  sale  retaining 
the  title  in  tbe  vendor  was  in  writing, 
whereas  in  the  present  case  it  is  In  parol. 
The  Code,  §  1066a,  (Acts  1878-79.  p.  143,  > 
provides  that "  whenever  personal  proper- 
ty is  sold  and  delivered  with  tbe  condi- 
tion affixed  to  the  sale  that  the  title  there- 
to is  to  remain  in  the  vendor  of  such  per- 
sonal property  until  the  purchase  price 
thereof  shall  have  been  paid,  every  such 
conditional  sale,  in  order  for  tbe  reserva- 
tion of  title  to  be  valid  as  against  third 
parties,  shall  be  evidenced  in  writing,  and 
not  otherwise."  Had  this  contract  be- 
tween Thompson  and  Webb  been  reduced 
to  writing,  then  the  present  case  would 
run  all  fours  with  the  case  cited  in  71  Ga., 
supra.  Under  this  section  of  the  Code, 
however,  to  make  this  conditional  sale 
valid  and  binding  as  against  the  plaintiff 
in  error.  It  sbould  have  been  In  writing ; 
otherwise.  It  would  not  be  binding  upon 
Mann.  And  we  think  the  court  below 
erred  In  overruling  the  certyorarf  and  in 
not  reversing  and  setting  aside  the  Judg- 
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ment  rendered  In  the  Jostice's  court  in 
favor  or  Thompson,  the  claimant.  Judg- 
meut  reveraed. 


BOABD  or  COIUUBSIONEBB  T.  Gt^BOOW 

{9uifnm»  Cowrt  cf  Oeoivia,   Deo.  SO,  1890.) 

Unkummmn  ov  Militu.  Dutrict*— ComTT 
CoiaassioiraBs— FowiBs. 
The  board  of  commissioner*  of  Bartow 
ooonty  estabUstaed  bv  Acts  Oa.  1874,  p.  880,  with 
ezpreas  power  to  cnaoge  or  «stabl£di  alection 
preaincts,  and  also  with  all  the  powers  conferred 
by  Const  Qa.  1866,  (Code,  |  887,)  on  the  county 
ordinary,  among  which  was  autnoriqr  to  change 
or  establish  both  election  precincts  and  millua 
districts,  is  not  empowered  to  change  or  establish 
militia  alstricts,  that  power  being  ezolnded  by 
the  express  grant  respecting  election  pieoincts. 

Error  from  snpeiior  coart,  Barto  w|couii« 
ty;  MiLMBs,  Judge. 

Af.  R.  StaaaeU,  for  plaintiffs  in  error. 
Akin  A  Harrla,  tor  defendant  la  error. 

Blandford,  J.  The  question  in  this 
case  is  whether  the  county  commissioners 
of  Bartow  county,  by  the  act  of  1874  or- 
fcaniclng  said  board  of  commissioners  and 
authorising  their  appointment  for  the 
county  of  Bartow,  had  authority  to  es- 
tablish miiltia  districts.  The  constitution 
nf  1868  devolved  upon  the  ordinaries  of  the 
several  counties  of  this  state  the  right  to 
exercise  all  the  powers  as  to  county  mat- 
ters which  had  theretofore  been  exercised 
by  the  Justices  of  the  Inferior  court.  Sec- 
tion 837  of  the  Code  prescribes  that  the  or. 
dlnary,  when  sitting  for  county  purposes, 
has  original  and  exclusivejurlsdlction  over 
certain  subject-mutters  therein  named, 
one  of  the  same  being  the  establishing  and 
changing  of  election  precincts  and  militia 
districts.  This  power  was  originally  con- 
ferred upon  the  Justices  of  the  inferior 
court  In  the  several  counties  of  the  state, 
but,  by  the  adoption  of  the  constitution 
of  1868,  the  power  to  establish  and  chang^e 
election  precincts  and  militia  districts  was 
conferred  upon  the  ordinaries  of  theseveral 
counties  when  sitting  for  county  purposes. 
The  act  of  1874,  (Acts  1874,  p.  830.)  estab- 
lishing a  board  of  commissioners  tor  the 
county  of  Bartow,  confers  upon  the  coon- 
ty  commissioners  all  powers  which, by  the 
constitution  of  1868,  (Code,  8  837,)  were 
couferred  upon  theordlnary  of  the  county. 
The  power  to  establish  and  change  elec- 
tion precincts  Is  distinctly  given  to  the 
commissioners  without  conferring  the 
power  of  establishing  or  changing  militia 
districts;  hence,  we  think,  under  this  act 
the  board  or  comralssluners  of  Bartow 
county  had  no  power  or  authority  to  es- 
tablish or  change  any  ol  the  mlUtIa  dis- 
tricts of  Bartow  county.  The  maxim 
iaclusio  aaias  est  excluslo.  alteriua  applies 
tu  this  case.  So  we  tblnlt  the  Judgment 
of  the  court  below  ought  to  bo  affirmed. 


Gkoroia  Railroad  &  BANxrae  Go.  t. 

DODGHERTT. 

(Supreme  Court  cf  OeorgUi.    Deo.  20,  1800.) 
Ejxotios  or  FASaaiiaEKs  —  Mutaxs  tx  Tiokbv— 

D^XAOSB. 

1.  A  jMissenger  who  applies  for  a  ticket  to 
one  point  and  is  by  mistake  given  one  to  another, 


bnt  has  her  tronk  checked  to  her  destination,  may 
recover  for  her  ejection  by  a  conductor  who  is  In- 
formed of  theoe  oiroumstanoes,  and  of  her  in- 
ability to  pay  the  fare. 

a.  For  such  ejection  at  a  way  station,  the 
passenger,  being  old  and  Inflrm,  may  recover  ad- 
ditional damages  under  Code  Oa.  (  3060,  allowing 
such  where  there  are  aggravating  oircamstances. 

8.  A  passenger  has  the  right  to  rely  on  the 
agent  to  give  him  the  proper  ticket,  and  is  not 
bound  to  examine  it  iMfore  taking  tlie  train. 
Sncxoira,  J.,  dissenting. 

Error  from  city  court,  Richmond  coun- 
ty; Eve,  Judge. 

J.  B.  Camming  and  Bryan  Camming,  tor 
plain  tiff  in  error.  M.  P.  Foster,  for  Ab- 
fendant  in  error. 

Blandford,  J,  The  defendant  in  error 
brought  her  action  against  the  plaintin 
in  error  in  which  she  alleged  that  she 
bought  from  the  agent  of  the  railroad 
company  a  ticket  to  go  from  Aiken,  S.  C., 
to  Atlanta,  Oa.,  over  the  road  of  said 
company ;  that  she  purchased  this  ticket 
at  night,  paid  her  money  for  the  fare,  re- 
ceived the  ticket  from  theagont.and  when 
she  was  between  Augusta  and  Atlanta, 
being  called  on  by  the  conductor  for  s 
ticket,  she  presented  the  ticket  she  bad 
purchased,  when  it  appeared  that  the 
same  was  to  Asbville,  N.  C,  instead  of  to 
Atlanta.  The  conductor  objected  to  the 
ticket,  and  said  she  could  not  ride  upon 
the  same.  Thereapon  she  stated  to  tba 
conductor  that  her  trunk  had  l)een  checked 
to  Atlanta  upon  that  ticket,  which  fact 
he  denied,  but  upon  subsequent  investiga- 
tion found  to  be  true.  Plaintiff  bavlngno 
money  with  which  to  pay  her  fare,  the 
conductor  ejected  her  from  the  train,  put- 
ting her  off  at  a  small  station  on  the  road. 
She  brought  her  suit  against  the  compa- 
ny for  thus  being  ejected  from  the  train. 
The  jury  found  a  verdict  in  her  favor,  and 
the  railroad  company  moved  for  a  new 
trial,  which  the  court  overruled,  and  It 
excepted,  alleging  as  error  the  several 
grounds  taken  in  the  motion.  This  is  the 
case  which  is  presented  to  us  for  decision. 

The  first  tour  grounds  of  the  motion  for 
a  new  trial  are  the  usual  ones,— that  the 
verdict  Is  contrary  to  law  and  the  evi- 
dence, against  the  weight  of  the  evidence, 
and  without  evidence  to  support  it,  con- 
trary to  the  principles  of  equity  and  Jus- 
tice, and  excessive.  We  do  not  think  the 
verdict  is  contrary  to  law  or  the  evidence, 
or  strongly  and  decidedly  against  the 
weight  of  theevldence,  as  will  be  seen  here- 
after. Neither  do  we  think  the  verdict  is 
excessive. 

The  first  special  assignment  of  error  is 
because  the  court  charged  the  Juty  as  fol- 
lows: "When  a  railroad  company  under- 
takes tu  sell  Itckets,  and  has  an  agency 
for  that  purpose,  and  they  sell  a  wrong 
ticket,  and  Injury  ensues,  the  company  is 
liable.  The  law  does  not  require  a  person 
dealing  with  a  ticket  agent  to  examine 
his  ticket  and  see  what  It  purports  to  be, 
but  places  upon  the  railroad  company, 
through  its  agent,  the  responsibility  of 
giving  the  ticket  applied  for.  If  you  are 
satisfied  from  the  evidence  submitted  that 
she  applied  for  a  ticket  from  Aiken,  S.  C, 
to  Atlanta,  Ga.,  that  sbe  paid  her  fare  or 
the  charges  for  such  a  ticket,  then  she  bad 
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the  right  to  presume  that  she  had  been 
Klven  a  ticket  which  would  give  her  the 
paasage  soaght."  This  charge  ot  the 
court  is  assigned  as  error  as  being  con- 
trary to  law.  See  the  case  of  Railroad 
Co.  V.  Olds,  T7  Ga.  678,  In  which  we  think 
this  point  Is  snbstantlally  ruled  in  favor 
of  the  charge  of  the  court.  See,  also,  case 
of  Huttord  V.  Kailroad  Co..  31  N.  W.  Bep. 
544,  (decided  by  the  supreme  court  of  Mich* 
igan,)  in  which  It  was  held  that  "where  a 
passenger,  who  has  purchased  a  ticket  of 
the  authorized  agent  of  a  railroad  compa- 
ny, believing  in  good  faith  that  It  Is  genu- 
ine, and  issued  by  the  company,  and  such 
as  the  agent  had  a  right  to  sell,  states 
sncb  facts  to  the  conductor  of  the  train, 
such  conductor  is  bound  to  take  such  facts 
as  true  until  the  contrary  is  proven,  with- 
out regard  to  any  words,  figures,  or  other 
marks  on  the  ticket;  and  where,  upon 
such  passenger  refusing  to  pay  fare,  the 
'  conductor  lays  bands  upon  him  with  the 
purpose  of  removing  him  from  the  train, 
the  conductor  is  guilty  of  assault  and  bat- 
tery, for  which  the  company  is  liable  in 
damages. "  lu  the  present  case  it  appears 
that  the  passenger  stated  to  the  conduct- 
or the  circumstances  under  which  she 
purchased  the  ticket,  and  forthermore 
stated  that  her  trunk  had  been  checked  to 
Atlanta,  lier  destination,  upon  such  tick- 
et, (which  the  conductor  sobsequently  as- 
certained was  the  fact,)  and  that  she  had 
no  money  with  which  to  pay  her  fare  to 
Atlanta,  notwithstanding  all  of  which 
the  conductor  ejected  her  from  the  train. 
We  think,  nnder  these  circumstances,  she 
bad  a  right  to  recover  damages  from  the 
railroad  company.  The  conductor  put 
her  off  at  a  way  station  at  night,  in  which 
place  there  were  no  accommodations,  and 
she  bad  to  walk  some  2%  miles  in  order 
to  secure  a  place  to  stay  at.  We  think 
she  bad  a  right  to  rely  upon  the  ticket  she 
had  purchased  from  the  agent  of  the  rail- 
way company  as  being  a  proper  one,  with- 
out an  examination  of  the  same;  and, 
nothing  else  appearing,  there  being  no  In- 
tervening circumstances  which  required 
her  to  look  at  the  ticket,  if  she  could  have 
read  the  same,  such  conduct  upon  the 
part  of  the  railway  company  and  Its 
agents  authorised  her  to  recover  damages. 
Nor  are  we  prepared  to  say  that  the  dam- 
ages recovered  in  this  case  are  excessive. 
The  plaintitt  was  a  colored  woman,  old 
and  infirm,  and  in  bad  health,  and  was  re- 
ti)mlng  to  Atlanta  on  account  of  her  hus- 
band's death.  We  think,  therefore,  that 
the  case  we  have  referred  to  fully  sustains 
this  view. 

It  is  further  alleged  as  error  that  the 
court  charged  the  Jury  as  follows :  "  If  she 
asked  for  the  ticket,  and  there  was  no 
mistake  on  her  part  in  calling  for  it,  and 
the  wrong  ticket  was  given  her,  then  it 
was  the  fault  of  the  railroad  company." 
It  is  alleged  that  this  charge  is  contrary 
to  law.    We  think  not. 

Exception  Is  also  taken  to  the  following 
charge  of  the  court:  "  In  every  tort  there 
may  be  aggravating  circumstances,  either 
in  theact  or  theintention,  and  in  that  event 
the  jury  may  give  additional  damages, 
either  to  deter  the  wrong-duers  from  re- 
peating the  trespass  or  as  compensation 


for  the  wounded  reelings  of  the  plaintiO. 
In  some  torts  the  entire  Injury  is  to  the 
peace,  happiness,  or  feelings  of  the  plain- 
tiff. In  such  cases  no  measure  of  damages 
can  be  prescribed,  except  the  enlightened 
consciences  of  impartial  Jurors.  The 
worldly  circumstances  of  the  parties,  the 
amoont  of  bad  faith  in  the  transaction, 
and  all  the  attendant  facts,  should  bo 
weighed.  ♦  ♦  •  If,  reviewing  the  testi- 
mony, yon  feel  that  the  circumstances 
proven  are  such  as  to  require  damages  to 
deter  the  wrong  being  repeated,  you 
should  consider  all  these  oircnmstances. " 
Counsel  for  the  plaintiff  in  error  contend 
that,  although  the  principle  of  law  as  g^ir- 
en  in  charge  is  correct,  there  were  no  facts 
developed  by  the  evidence  in  the  case  that 
authorized  or  called  for  such  a  charge. 
The  charge  in  this  case  is  consonant  and 
in  cuDformlty  with  the  Code  of  this  state, 
(section  8066,1  and  we  think  the  evidence 
developed  suflficlent  facts  to  authorise  the 
same.  It  was  shown  by  the  plaintiff  in  the 
court  below  that  she  had  no  money  with 
which  to  pay  her  tare,  and  it  was  shown 
that  the  defendant,  who  is  the  plaintiff  In 
error  here,  was  a  corporation,  and  was 
operating  a  railroad.  Thus,  we  think,  the 
worldly  circumstances  of  the  parties  were 
in  some  measure  before  the  Jury  to  be  con- 
sidered by  them,  U  the  charge  was  other- 
wise correct. 

It  is  further  alleged  that  the  court  erred 
in  refusing  to  sflve  the  following  written 
requests  to  charge  made  bycounsel  fortbo 
plaintiff  in  error:  "No  person  shall  re- 
cover from  a  railroad  company  for  injury 
to  himself  or  bis  property  where  the  same 
is  done  by  his  consent,  or  Is  caused  by  his 
own  negligence. "  "  If  the  plaintiff,  by  or- 
dinary care,  could  have  avoided  the  conse- 
quences to  herself  caused  by  the  defend- 
ant's negligence,  she  is  not  entitled  to  re- 
cover. "  "If  the  plaintiff  was  on  the  train 
of  the  Georgia  Railroad  without  a  ticket 
which  entitled  her  to  be  there,  but,  on  the 
contrary,  with  a  ticket  which  plainly,  on 
its  face,  showed  that  she  did  not  have 
that  right,  and  she,  as  well  as  the  agent 
who  sold  the  ticket,  was  chargeable  with 
the  mistake  by  which  she  had  the  wrong 
ticket,  she  should  have  paid  her  fare,  and 
called  upon  the  railroad  company  tu  rec- 
tify the  mutual  mistake.  And  when,  un- 
der the  circumstances,  she  was  required  to 
leave  the  train,  she  had  no  cause  of  action 
against  the  company  for  such  expulsion." 
If  what  we  bave  already  said  be  correct, 
and  we  think  it  is,  the  court  was  right  in 
refusing  to  give  these  requests  to  charge. 

Again,  It  is  Insisted  that  the  court  erred 
in  refusing  to  give  the  following  written 
request  to  charge*  "It  the  Jury  believe 
that  the  ticket  agent  who  sold  the  wrong 
ticket  to  plaintiff  Intended  in  fact  to  sell 
her  the  right  ticket;  that  his  failure  to  do 
so  and  his  sellinK  her  the  wrong  ticket  re- 
sulted from  a  negligent  mistake  only,  un- 
mixed with  bad  faith  or  malice;  and  if 
the  mistake  was  apparent  on  the  face  of 
the  ticket,  and  the  plaintiff  could  have  dis- 
covered It  by  merely  looking  at  her  ticket, 
—then  she  was  as  much  chargeable  with 
the  mistake  as  the  agent  was.  It  was 
her  mistake  as  well  as  his,  and  she  cannot 
recover  damages  on  account  of  anything 
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which  flowed  naturally  from  her  own  mis- 
take." We  think  the  court  was  right  in 
refuHlng  to  jrfve  this  charge  to  the  Jury.  If 
the  law  l8  as  we  think  it  is,  a  party  pur- 
chasing a  railway  ticket  has  a  right  to 
rely  upon  the  agent  of  the  company  to 
give  him  a  proper  ticket  when  called  and 
paid  for.  and,  no  peculiar  circumstances 
Intervening,  there  Is  no  duty  upon  the 
person  purchasing  to  examine  the  same; 
and  any  mistake  which  may  occur  te 
chargeable  to  the  railway  company,  and 
not  to  the  person  receiving  or  purchasing 
the  ticket.  We  therefore  think  there  was 
no  error  in  refusing  to  chai^  as  request- 
ed.   Judgment  affirmed. 

Smuo.iB,  J.,  dissents. 


WoooRUFf  et  at.  t.  Gkoboia  Pac.  Bt.  Co. 
(Supreme  Court  of  Georgia.    Deo.  20, 1890.) 

NBOUaKROS— IMBTBDOTIOKS— BVIDZHOS. 

Wbere,  In  an  action  against  a  railroad 
oompany  for  death  by  wrouglnl  act,  there  is  evi- 
dence that  defendant  was  negligent  in  the  man- 
agement of  its  train,  it  is  error  to  cliarge  that  "if 
the  company  did  what  the  statute  required,  and 
was  otherwise  guilty  of  no  negligence,"  there 
can  be  no  reoovery. 

Error  from  city  court  ot  Atlanta;  Van 
Epps,  Judge. 

Hoke  &  Barton  Smith,  for  plaintiffs  in 
.error.  Jackson  <fr  Jackson,  for  defendant 
in  error. 

Bi.A.vDFORD,  J.  A  verdict  was  rendered 
in  this  rase  In  favor  of  the  defendant  in  er- 
ror. The  plaintiffs  in  error  ihoved  for  a 
new  trial,  which  was  refused  by  the  court, 
and  they  excepted.  Exception  Is  taken  to 
the  following  charge  of  the  court:  "If  the 
company  did  what  the  statute  required, 
and  was  otherwise  guilty  of  no  negligence 
as  charged  In  the  declaration,  and  the 
plaintiffs'  father  was  killed  notwithstand- 
ing, his  children  could  not  recover. "  The 
error  assigned  is  that  the  evidence  ad- 
duced by  the  defendant  Itself  showed  that 
the  servants  of  the  company  in  charge  of 
the  train  were  guilty  of  negligence,  and, 
therefore,  this  charge  of  t^e  court  was  not 
warranted  by  the  evidence  in  the  case. 
We  think  this  charge  was  plainly  error, 
and  the  exception  to  the  same  was  well 
taken,  there  being  no  evidence  in  the  case 
to  authorize  the  court  to  so  charge  the 
]ury,  and  for  this  reason  the  Judgment  of 
the  court  below.  In  refusing  to  grant  a 
new  trial,  should  be  reversed.  It  is  unnec- 
essary to  notice  any  of  the  other  nssign- 
ments  of  error,  as,  upon  the  next  trial  of 
the  case,  the  court  will  doubtless  correct 
any  errors  he  may  have  committed  upon 
the  former  trial.    Judgment  reversed. 


CoLKS  et  al.  V.  Central  Bajlroad  & 

Banking  Co. 

(Stti>reme  Court  of  Qeorgia.    Nov.  SO,  18B0.) 

Cakkubs— Comscrnro  litiw — Thbouob  Bills 

OF  LlKIKO. 

1.  Act  Oa.  Sept  28, 1883,  (Acta  188S-88,  p.  146.) 
which  prescribes  a  penalty  for  the  refusal  of  a 
Tsllioaa  to  receive  and  transport  to  any  point  on 
its  own  line  cars  containintr  freight  offered  to  it 
1^  a  cannectlng  road  of  the  same  gauge,  does  not 


require  a  railroad  to  issue  through  hills  of  lading 
to  points  on  a  connecting  line,  and  to  deliver  iti 
own  cars  containing  freight  to  suidi  connecting 
line. 

8.  The  fact  that  it  has  issued  such  through 
hills  of  lading  to  shippers  at  a  certain  point  gives 
no  right  to  shippers  at  another  point  to  demand 
that  they  be  likewise  Issued  to  tnem. 

Error  from  superior  court,  Chatham 
county ;  Fallioant,  Judge. 

Act  Oa.  Sept.  28,  1883,  (Acts  1882-83,  p. 
146,)  provides  that  "all  railroad  companies 
in  this  state  shall,  at  the  terminus  or  any 
intermediate  point,  be  required  to  receive 
from  the  connecting  road  having  the 
same  gauge,  when  offered,  all  cars  con- 
taining goods  or  freight  consigned  to  any 
point  on  the  road  to  which  the  same  is 
offered,  and  to  transport  the  said  cars  to 
their  destination  with  reasonable  dill- 
gence ;  and  any  failure  or  refusal  of  any 
connecting  railroad  company  to  comply 
with  this  requirement  shall  give  the  con- 
signee, shipper,  or  owner  of  said  goods 
and  freight  a  right  ot  action  against  the 
company  so  refusing,  and  the  damages  re- 
ceived In  such  action  shall  not  be  less  than 
10%  nor  more  than  35%  of  the  value  of  the 
goods  so  refused  to  be  received. " 

Garrard  &  Meldrim,  Goodyear  A  Kay, 
and  D.  H.  Pope,  for  plaintiffs  in  error. 
hawton  A  Cnaniogbam,  tor  defendant  In 
error. 

Simmons,  J.  The  plalutltts  in  error 
brought  their  action  against  the  railroad 
company  fordamagt^s.and  alleged,  In  sub- 
stance, that  during  the  cotton  season  they 
purchased  at  several  places  on  the  defend- 
ant's Hue  cotton  for  shipment  to  Bruns- 
wick, via  the  Central  Railroad  to  Albany,, 
and  thence  via  the  Brunswick  &  Western 
Railroad  to  Brunswick,  the  Brunswick  & 
Western  being  of  the  same  width  of  track 
or  gauge,  and  connecting  with  the  Cen- 
tral at  Albany :  that  thedefendanl  refused 
to  Issue  through  bills  of  lading  in  full  car- 
load lots  for  this  cotton,  and  the  plaintiffs 
took  local  bills  of  lading  to  Albany,  and 
were  compelled  to  dray  the  cotton  from 
the  Central  Railroad  warehouse  at  Albany 
to  the  Brunswick  &  Western  warehouse; 
that  plaintiffs  had  offered  to  pay  the  com* 
mission  rates  from  Araerlcus  to  Albany, 
etc.,  and  from  Albany  to  Brunswick,  11  the 
agents  would  give  through  bills  of  lading 
on  full  car-load  lots,  which  the  defendant 
refused ;  that  after  thecotton  was  received 
by  the  Central  Railroad,  and  bills  of  lad- 
ing to  Albany  had  been  Issued  for  it,  plaAn- 
tilts  notlHed  theCentral  Railroad  agent  at 
Albany  that  he  must  deliver  it  in  the  yard 
of  the  Brunswick  &  Western  in  all  car-load 
lots.  Other  allegations  are  made  In  The 
declaration  as  to  the  negligence  of  the  de- 
fendant in  willfully  detaining  the  cotton 
at  Albany,  and  as  to  shipping  cotton  from 
Macon,  a  competing  point  with  the  East 
Tennessee  Railroad,  to  Brunswick.  They, 
claimed  a  large  amount  as  damages.  In- 
cluding the  penalty  prescribed  by  the  stat- 
ute of  not  less  than  10  per  cent,  nor  more 
than  25.  To  this  declaration  several  de- 
murrers were  filed  by  the  defendant,  which 
were  sustained  by  the  court,  and  the  case 
dismissed. 

This  action  was  brought  under  the  act 
ot  1874,  as  incorporated  ih  the  Code,  (sec- 
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tlon  7199  et  seq.,  and  amended  by  the  act 
of  September  !S,  1883,  (Acts  1882-83, p.  146.) 
The  gist  ot  the  action  is  the  ref  asal  ot  the 
defendant  to  make  a  contract  with  the 
plaintiffs  for  the  transportation  of  their 
cotton  from  the  several  points  on  the  line 
of  the  defendant  over  its  own  road,  and 
over  the  Brunswiclc  &  Western  road,  to 
Brunswick.  We  do  not  think  that  either 
the  act  of  1874  or  the  amendatory  act  uf 
1^  applies,  nnder  the  facts  set  out  In  the 
declaration.  These  acts  certainly  do  not 
force  or  compel  any  railroad  company  in 
this  state  to  make  a  contract  to  forward 
floods  beyond  its  own  lines ;  nor  do  we 
think  sncb  was  the  intention  of  the  legisla- 
ture, tinder  the  common  law  the  carrier 
could  only  be  compelled  to  receive  goods 
and  carry  them  to  the  end  of  its  own  line; 
and  this  statute  does  not  add  any  further 
compulsory  duty  upon  the  railroad.  It  la 
argued,  however,  that  the  statute  requires 
that  all  railroad  companies  In  this  state 
shall  at  their  terminus  or  any  Intermedi- 
ate point  switch  otr  and  deliver  to  the 
connectins  road  having  the  same  gauge 
all  cars  passing  over  their  lines,  or  any 
portion  of  the  same,  containing  goods  or 
freights  consigned  to  any  point  over  or 
beyond  such  connecting  road,  (section 
7IA9;)  and  that,  as  the  defendant  carried 
these  cars  over  a  portion  of  its  line  to  the 
connecting  line  ot  the  Brunswick  ft  West- 
cm  at  Albany,  it  was  compelled  by  this 
clause  of  the  statute  to  deliver  them  to  the 
latter  railroad  to  be  forwarded  to  Bruns- 
wick. If  the  defendant  bad  made  a  con- 
tract of  this  kind  with  the  plaintiffs,  and 
had  failed  to  carry  it  out,  it  would  hare 
been  liable  in  damages;  but.  as  it  steadily 
refused  to  make  this  sort  of  contract,  we 
4o  not  think  it  Is  liable.  Nor  do  we  think 
that  the  words  above  quoted  compelled 
the  defendant  to  deliver  Its  own  cars  to 
the  connecting  line,  to  be  forwarded  over 
that  line  to  Brunswick,  when  it  had  stead- 
ily refused  to  contract  so  to  do.  We  are 
inclined  to  think  that  these  words  mean 
that,  if  the  railroad  company  receives  cnrs 
from  another  line  consigned  to  a  point  be- 
yond its  terminus,  it  Is  required  to  deliver 
them  to  the  connecting  road  which  runs 
to  the  point  to  which  the  cars  are  con- 
signed :  but  it  certainly  was  not  the  inten- 
tion uf  the  legislature  to  compel  one  rail- 
road to  furnish  Us  own  cars  to  another 
railroad  without  any  compensation  for 
their  use  by  the  other.  If  the  contention 
of  counsel  for  the  plaintiffs  in  error  Is  cor- 
rect, a  shipper  at  East  Point,  on  the  Cen- 
tral Railroad,  which  Is  six  miles  from  At- 
lanta, the  latter  being  tbeconnecting  point 
of  the  Central  and  the  Georgia  Pacific  Kail- 
roads,  could  load  a  car  at  East  Point  and 
consign  It  to  Columbus,  Miss.,  to  be  car- 
ried oyer  the  Georgia  Pacific:  and,  al- 
thoagh  the  Central  would  haul  the  car 
only  six  miles,  it  would  be  compelled  to 
deliver  Its  own  car  to  the  Georgia  Pacific, 
to  be  hauled  by  the  latter  four  or  five  hun- 
dred miles,  and  would  at  the  same  time 
beheld  liable  on  Its  through  bill  of  ladtngfor 
all  damngeswhicbmlghtarlsein  the  trans- 
portation and  during  the  possession  of 
the  car  by  the  Georgia  Pacific.  It  would 
receive  no  compensation  for  the  use  of  the 
car  by  the  Georgia  Pacific,  except  the  car- 


riage for  six  miles,  and  would  run  tb«  ttek 
of  the  loss  of  the  car  or  any  damage  it 
might  sustain  while  in  the  pnsitession  uf 
the  Georgia  Pacific,  for  the  latter  might 
be  Insolvent.  The  legislature  certainly 
never  Intended  that  the  act  should  have 
this  effect.  Nor  does  the  allegation  in  the 
declaration  that  the  defendant  did  ship 
cars  through  from  Macon  via  Albany  to 
Brunswick  help  to  sustain  the  contention 
ot  the  plain  tiffs.  That,  so  far  as  appears, 
was  a  voluntary  act  upon  its  part.  A  cor- 
poration may  voluntarily  make  a  eon- 
tract  of  this  sort,  but  there  is  no  law  that 
we  know  of  which  compels  it  to  make  one 
against  Its  wishes.  And  speaking  for  my- 
self, I  doubt  very  much  the  power  of  the 
legislature  to  enact  a  law  compellliic  a 
railroad  to  make  a  contract  for  a  through 
bill  of  lading  beyond  its  termlDus.  More- 
over, It  appears  from  the  allegations  in 
this  declaration  that  the  defendant  did 
makeacontractwlth  the  piaintUte  to  send 
their  cotton  to  Albany,  and  the  platntifh 
accepted  that  contract.  They  now  seek 
to  hold  the  defendant  liable  because  it 
refused  to  do  more  than  It  agreed  to  do. 
We  think  the  trial  Judge  was  right  in  sns- 
talnlng  the  demurrer  and  dismissing  the 
case,  and  the  Judgment  is  affirmed. 


TUNB  V.  Falijn. 
(Sxtpreme  Cowrt  cf  AppeaU  cf  VtrabOa.    Jan. 

BQUirr— OutosixATioK  or  Dssd— Bvromca. 
In  an  aotion  to  uinul  a  deed,  plaintiff  tes- 
tified that  the  deed  had  been  delivered  by  her  at- 
torney to  the  vendee,  in  violation  of  an  agreement 
between  the  parties  that  the  attorney  should  hold 
It  in  escrow  until  she  directed  its  dellveiy,  so  as 
to  give  ber  an  opportnnity  to  resell  on  better 
terms  if  she  oonld.  She  admitted  that  the  vendee 
paid  part  of  the  price  in  cash,  and  eiBoated  notes 
for  the  balance  seonred  by  a  trust-deed  wblcih  had 
been  duly  recorded.  The  vendee  denied  that 
there  was  any  such  understanding  between  him- 
self and  plaintiff,  and  testified  that  the  sale  was 
absolnte,  and  that  the  deed  had  been  delivered  to 
him  by  plaintiff's  attorney  In  her  presence,  and 
with  her  aoqulesoence.  He  was  corroborated  by 
his  own  attorney,  by  plaintiff's  attorney,  and  oj 
a  disinterested  person,  who  were  all  preaeot  at 
the  time  ot  the  sale  ana  the  ezeouUon  of  the  in- 
struments. Held,  tliat  a  decree  annolUng  the 
deed  noald  be  set  aside  as  against  the  evidenoe. 

John  Critcber,  tor  api>ellants.  W.  A, 
Jones,  fur  appellee. 

Lacy,  J.  This  is  an  appealfrom  adecree 
of  the  circuit  court  of  Nortbuniberiand 
county  rendered  on  the  2d  day  of  October, 
1888.  The  bill  In  this  case  was  filed  by  the 
appellee  to  set  aside  her  deed  to  the  appel- 
lant to  a  tract  of  land  in  the  county  of 
Northumberland,  executed  December  20, 
I887,for  the  sum  of  f  2,400,  upon  the  ground 
of  misapprehension,  collusion,  and  fraud ; 
and  on  the  2d  day  of  October,  1888.  the 
circuit  court  of  said  county  rendered  a  de- 
cree declaring  the  said  deed  null  and  void 
for  the  reasons  stated,  and  the  appellant, 
tbepurcbaser,  appealed  to  tbiscourt.  The 
claim  of  the  bill  Is  that  the  plaintW,  a 
maiden  lady  of  full  age,  executed  the  deed 
In  question,  and  left  It  in  the  possession  of 
her  counsel,  with  the  nndertitandlng  that 
it  was  not  to  be  delivered  to   the  defend- 
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ant.  Tone,  until  sbe consented  thereto; 
that  she  never  did  so  consent ;  that  her 
said  eoonsel,  nerertheless,  did  deliver  It 
immediately,  almost  npon  Its  execution, 
and  the  entire  purchase  money  receipted 
(or,  \rhen  the  said  counsel  was  not  an- 
thorised  to  receive  the  purchase  money,  of 
which  the  purchaser  had  notice:  and  that 
the  purchaser  had  agreed  that.  If  she  could 
eell  on  better  terms  to  another  person. she 
could  do  so,  whereas  now  the  said  deed 
was  falsely  claimed  to  be  final  and  con- 
cluded :  and  that  the  said  purchaser  had 
instituted  an  action  at  law  (or  the  pos- 
session ot  the  said  premises,  which  are  In 
the  possession  ot  her  brother  and  mother ; 
and  that  the  said  deed  should  be  vacated 
and  set  aside,  and  an  injunction  awarded 
to  restrain  the  prosecution  of  the  action 
at  law.  The  answer  of  the  defendant  de- 
nied these  allegations  of  the  bill,  anu  de- 
clared the  contract  to  be  fair,  conclusive, 
and  definite,  the  casta  payment  paid,  and 
the  negotiable  notes  executed  and  duly 
delivered.  The  counsel  was  not  a  party, 
and  did  not  answer  the  bill,  but  bis  dep- 
osition was  taken,  and  he  also  denies  the 
allegations  o(  the  bill. 

The  fraud  charged  in  the  bill,  and 
denied  In  the  answer,  must  be  proved 
by  the  plaintiff.  It  is  by  her  that  the 
charge  is  made,  and  It  rests  upon  her 
to  prove  It.  This  court  has  been  called 
upon  in  other  cases  to  consider  similar 
charges,  of  fraud :  and  it  is  always  neces- 
sary to  prove  fraud,  not  always  by  direct 
and  positive  evidence.  Circumstantial  ev- 
idence Is  not  only  sufficient,  but  In  most 
cases  it  is  the  only  proof  that  can  be  ad- 
duced; and  while  the  court  will  be  Just  to 
the  rights  of  thn  person  charged  with 
fraud,  and  cautious  not  to  lend  too  ready 
an  ear  to  the  charge,  the  question  must  be 
Justly  and  (airly  considered,  with  due  re- 
gard to  the  rights  of  all  parties.  If  the 
cliarges  made  in  the  bill  can  be  established 
by  legal  evidence,  upon  such  proof  it  is  the 
province  of  a  court  of  equity  to  relieve 
against  such  fraudulent  practices.  But 
we  will  consider  this  question  upon  the 
proofs  alone.  Charges  of  fraud,  unsup- 
ported by  proof,  are  but  empty  air, 
amounting  to  nothing. 

This  suit  Is  against  the  defendant,  W. 
I.  Tune,  and  the  fraud  must  be  such  fraud 
as  was  committed  by  him,  either  directly 
or  Indirectly;  for,  ot  course,  if  he  has 
gained  all  advantage  by  the  fraud  ot  an- 
other, practiced  in  his  interest,  in  con- 
science he  must  surrender  It.  The  deposi- 
tion ot  the  plaintiff,  a  maiden  lady  of  full 
age,  sustains  the  allegations  of  the  bill  in 
the  main,  and  denies  the  delivery  of  the 
deed.  Tbedepositlon  of  the  defendant  dis- 
tinctly denies  the  allegations  of  the  bill  as 
to  the  (rand,  and  sets  (orth  the  delivery 
o(  the  deed  in  question  in  the  o£Bce  of  J. 
B.  Darlington,  a  lawyer,  in  Washington 
city.  These  two  parties  being  thus  in  con- 
flict, return  for  the  present  from  the  un- 
pleasant task  of  weighing  their  deposl. 
tlons  upon  the  question  of  probability, 
and  consider  the  deposition  ot  Mr.  Darling- 
ton, who  is  disinterested.  He  says:  "I 
am  a  member  of  the  bar  ot  the  supreme 
court  of  the  District  of  Columbia.  Reside 
In  the  city  o(  Washington.    Some  months 


ago,— I  presume,  on  January  81,lS88,from 
the  date  of  the  envelope  which  I  hold  in 
my  hand,— Mr.  William  I.  Tune,  who  is  a 
client  of  mine,  and  Judge  Chritcher,  who 
represented  Miss  I.  M.  Fallin,  as  I  under- 
stand It,  called  at  my  office  together,  and 
stated  that  Mr.  Tune  had  purchased  a 
farm  from  Miss  Fallin:  that  the  title  to 
the  farm  was  clouded  by  an  attachment 
suit  brought  against  Miss  Fallin  by  some 
relative, — I  think,  her  uncle;  and  that  it 
had  been  agreed  that  certain  notes  of  Mr. 
Tune  to  the  order  of  Miss  Fallin,  represent- 
ing the  deferred  purchase  money  of  the 
farm,  should  be  left  in  escrow  with  me  un- 
til the  attachment  could  be  gotten  rid  ot. 
My  best  recollection  is  that  they  also  had 
with  them  a  deed  from  Miss  Falliu  to  Mr. 
Tune,  which  was  delivered  to  him  at  my 
office,  if  I  remember  correctly,  with  an 
authority  to  record  it.  The  notes  were 
then  placed  in  an  envelope,  npon  which, 
upon  my  request.  Judge  Chritcher,  as  the 
attorney  of  Misa  Fallin,  Indorsed  a  memo- 
randum of  the  conditions  upon  which  I 
held  it.  The  indorsement  was  made,  and 
set  forth  the  notes,  amounts^  dates,  etc., 
and  the  following  was  added:  *Oa  this 
day  placed  in  the  hands  ot  J.  S.  Darling- 
ton in  escrow,  to  be  delivered  to  I.  M.  Fal- 
lin upon  the  discharge  of  the  attachment 
sued  out  against  her  in  Northumberland 
county  by  J.  H.  Fallin,  January  81, 1888.'" 
Mr.  Darlington  does  not  state  that  Miss 
Fallin  was  present;  but  the  deposition  of 
the  witness  Sholes,  taken  the  same  day, 
who  was  a  law  student  in  the  said  office, 
proves  that  she  was  present.  He  says: 
"  I  was  present  during  the  transaction  be- 
tween Mr.  Tune  and  Miss  Fallin.  Thers 
were  present  at  that  time  Mr.  Tune  and 
Miss  Fallin,  Judge  Chritcher  and  Mr. 
Darlington,  a  part  of  the  time,  and  my- 
self. "  That  be  heard  no  complaint  from 
Miss  Fallin,  but  that  be  paid  no  attention 
to  the  details, not  belngintereeted.  Judge 
Chritcher,  the  counsel  for  Miss  Fallin,  says 
in  his  deposition  that  Miss  Fallin,  after 
the  partition  of  the  land,  (between  herself 
and  brother,)  desired  him  to  sell  her  share 
of  the  land ;  that  she  derived  no  benefit  of 
any  consequence  from  It ;  that  at  her  re- 
quest he  went  to  the  counties  of  West- 
moreland and  Northumberland  to  offer 
this  land  to  persons  sugRested  by  her,  but 
he  found  them  more  anxious  to  sell  what 
land  they  had  than  to  buy  any ;  that  Miss 
Fallin  found  the  purchaser,  Tune,  in  Wash- 
ington herself,  and  caused  him  to  come  to 
Judge  (liritcher's  office  on  this  busineitR, 
and  his  uncle  came  with  him,  and  after 
much  negotiation  the  contract  was  con- 
cluded; that  every  step  in  the  transac- 
tion was  explained  to  her,  and  that  be 
prepared  the  papers  and  sent  them  to  her 
for  examination  and  approval;  that  she 
examined,  approved,  and  signed  them,  and 
returned  them  to  his  office ;  that  he  then 
ga  7e  them  to  Mr.  Tune  for  examination 
and  approval;  that,  alter  keeping  them 
for  some  time,  he  approved  and  returned 
them ;  that  the  parties  met  by  agreement 
at  Mr.  Darlington's  office,  and  the  deed  de- 
livered to  Tune,  and  the  trust-deed  secur- 
ing the  notes  for  the  deferred  payments 
was  delivered  to  Miss  Fallin,  and  the 
notes   left  with   Mr.   Darlington   as  de- 
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Bcribed;  that  Tune  sent  the  deed,  and  he 
the  trast-deed,  to  the  clerk  for  recorda- 
tion, and  the  cash  payment  left  on  the 
desk  by  Mr.  Tune  was  Riven  tu  him  by 
Mlas  Fallln  alter  his  request  to  her  to  take 
cot  what  she  wished  to  use,  and  that 
there  was  no  dissatisfaction  on  the  part 
of  Miss  Fallln  that  be  beard  of  until  agon- 
ising letters  came  from  her  mother  about 
giving  up  her  home,  which  belonged  to 
Miss  Fallln  under  the  partition,  and  upon 
which  the  mother  and  the  brother  resided; 
that  after  she  bad  completed  thepurcbase, 
And  ber  change  of  mind  after  receiving  let- 
ters from  ber  mother,  he  expressed  the 
opinion  that  Mr.  Tune  would  sell  for  a 
small  advance  of  6  per  cent.;  that  he 
based  thisopinlon  upon  the  reluctance  Mr. 
Tune  had  manlfrated  to  buy,  and  the  gen- 
eral decline  of  land  in  that  county.  As  to 
the  meeting  in  Mr.  Darllngtou's  oflSce,  on 
cross-examination  Miss  Fallln  admits  that 
she  was  then  and  there  present,  January 
31, 1888,  and  that  Mr.  Tune  did  execute  the 
trust-deed  and  notes  that  day,  and  that 
he  did  put  some  money  on  the  desk  that 
day,  but  that  she  told  them  that  she 
would  have  nothing  to  do  with  it,  but 
that  Judge  Chritcherdid  give  ber  a  receipt 
for  $200,  which  she  took,  as  she  did  nut 
know  what  to  do  about  it;  and  she  else- 
where Eays  that  Judge  Chrltchermade  ber 
sign  the  deed,  and  tuld  her  Mr.  Tune  knew 
all  about  the  papers,  and  Mr.  Tune  did 
not  know  all  about  the  papers,  but  took 
them  for  inspection,  and  Judge  Chrltchsr 
said  that  was  all  right.  Mr.  Tune  declares 
that  at  the  beginning  of  these  negotia- 
tions he  had  no  acquaintance  with  Judge 
Chritcher,  who  was  bronght  to  his  atten- 
tion by  Miss  Fallln. 

The  evidence,  upon  the  whole,  shows 
the  case  of  a  lady  who,  growing  weary 
with  the  privations  attendant  upon  ber 
life  In  the  country  upon  the  farm  with  her 
mother  and  brother,  one-half  being  owned 
by  ber,  and  half  by  the  brother,  subject  to 
an  annuity  for  life  to  the  mother  of  f  100, 
or  f50  for  each,  and  who,  becoming  dis- 
satisfied witb  the  little  clear  residue  left 
from  the  results  of  the  farm  operations 
after  providing  the  necessaries  of  life  for  the 
family,  and  paying  the  annuity,  in  whole 
or  In  part,  sought  succesiifully  an  asser- 
tion of  her  rights  and  her  Independence  by 
an  enforced  partition  of  the  farm,  which 
she  declared  she  was  unable  to  procure 
through  local  counsel,  —  through  local 
Influences.  That,  having  taken  this  step 
forward  In  the  assertion  of  her  rights  as  a 
ikme  sole,  she  sought  the  protection  and 
asslstarce  of  an  acquaintance,  relative, 
friend,  at  Washington,  in  the  person  of  the 
lawyer  who  had  aided  her  In  the  first  suc- 
cessful assertion  of  her  rights,  sought  and 
obtained  employment  in  Washington  city, 
and  set  on  foot  energetic  efforts  to  sell 
her  land  In  Virginia,  and  put  the  proceeds 
into  interest-bearing  funds,  while  she  sup- 
ported herself  for  the  present  In  her  employ- 
ment. That  In  the  person  of  the  defendant. 
Tune,  the  appellant  heresougbtand  found 
a  purchaser  for  her  land.  That  she 
went  forward  resolutely  In  this  purpose 
of  a  sale ;  seeking  to  sell ;  offering  to  sell, 
without  success,  to  I.  H.  Fallln,  a  subse- 
qaent  bidder.    That  during  all  this  time 


she  seems  to  have  been  either  let  alone,  or 
at  least  not  influenced  from  home.  That 
making  the  sale  and  the  deed  brought 
about  the  scene  at  home.  Tbe  relatives 
sought  to  avert  what  seems  to  be  regard- 
ed by  them  as  a  calamity,  and  set  on  toot 
agencies  which  were  very  Influential,  Id 
the  form  of  a  mother's  entreaties,  which,  if 
employed  earlier,  would  apparently  have 
been  sufficiently  effective.  The  first  effect 
of  theue  remonstrances  and  entreaties 
from  the  near  relatives  at  home,  whom  she 
had  BO  lately  left  with  feelings  of  discon- 
tent at  least,  was  to  cause  her  to  forget 
all  ber  past  grievances,  real  or  fancied, 
and  desire  to  retrace  her  steps.  She  began 
b.r  soliciting  her  attorney,  and  ber  former 
friend  Tune,  to  get  a  release  npon  a  prupo- 
sltlon  to  buy  at  $8,0U0,  from  J.  H.  Fallln. 
who  had  before  refused  to  buy.  Uercoun- 
!iel  was  again  ready  to  aid  ber,  and  she 
made  a  request — not  a  demand— on  'lone 
to  release  ber  that  she  might  get  more, 
which  she  seemed  eagerly  to  believe  was 
open  to  her;  but  failing  in  this  amicable 
endeavor,  she  set  up  these  demands  for  her 
alleged  legal  rights.  Her  claim  la  that 
while  the  purchaser  paid  the  cash  pay- 
ment, and  executed  negotiable  notes,  and 
placed  them  where  she  could  get  tbem 
when  a  certain  claim  against  ber  was  dis- 
posed of,  and  received  a  deed,  and  gave  a 
trust-deed  to  secure  the  deferred  payments, 
— made  on  long  time,  at  ber  request. — 
that  she  might  change  an  nnprofltable 
farm  Into  an  interest-bearing  tand,— the 
purchaser  agreed  that  all  this  should  be 
for  naught  if  she  could  get  anybody  to 
give  ber  a  small  advance  of  5  per  cent.  It 
this  were  true,  It  would  present  a  very  an- 
nsual  transaction  between  buyer  and  sel- 
ler; and  such  a  claim,  when  denleil  by  the 
purchaser  and  contradicted  by  all  the  pa- 
pers solemnly  signed  by  herself,  certainly 
would  require  clear  prrjof.  What  is  tbe 
proof  offered?  Her  own  claim  that  she  so 
understood  all  the  transactions,  contrary 
to  what  was  actually  done.  On  tbe  other 
hand  stand  tbe  solemn  deeds,  and  the 
payment  to  her,  and  receipt  ol  money  by 
ber,  and  earnest  denials  on  oath  by  the 
purchaser,— who,  like  herself,  has  gone  on 
the  stand  and  submitted  himself  to  cross- 
examination, — and  tbe  depositions  of 
Tune's  counuel,  her  own  counsel,  and  a 
disinterested  by-stender.  Can  she  be  said 
to  have  proved  her  case?  I  think  not. 
There  is  a  great  deal  of  asseveradim ;  but 
where  is  tbe  proof?  This  case  Is  alto- 
gether different  from  the  case  of  Moore  ▼. 
Ullman,  80  Va.  807,  and  the  cases  there  cit- 
ed. While  we  can  sympathise  with  her, 
and  the  discomfort  she  has  brought  home 
to  ber  mother  and  her  brother,  if  'I^ne 
stands  upon  his  legal  rights,  must  he  not 
be  allowed  them?  If  all  the  charges 
brought  by  her  against  her  attorney  of  in- 
fidelity were  sustained  by  proof,— wbicb 
they  certainly  are  not,— yet  be  was  ber 
counsel,  and  acted  for  her  at  her  procure- 
ment. He  was  held  out  by  her  as  her  rep- 
resentative and  lawyer.  He  was  not 
Tune's  lawyer,  nor  Tone's  agent.  I  do 
not  see  any  sufficient  ground  to  sustain 
the  decree  of  the  clrcoit  court,  which  ap- 
pears to  be  plainly  erroneous,  and  which 
must  be  reversed  andannnlied.andaacb  de- 
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cree  rendered  here  as  the  said  circnlt  court 
ought  to  bave  rendered,  and  ber  bill  dls- 
miseed. 


Tbobnton  et  8,1.  V.  Oaar  et  al. 

(Suprtme  Court  of  Apvealt  qf  Vtrginia.    Jan. 
15,  1891.) 

Winnss— DSCI.AJUTI011S  —  Frausuuiht  Coktxt- 
ANCW— A<rno2l  TO  Sxt  Abide— Fakttbb. 

1.  Th«  fact  that  a  bond  and  trust-deed  bav« 
been  assigned  to  tbe  wife  of  the  grantor  renders 
the  latter  Incompetent  as  a  witness  In  an  acti(m 
by  creditoTB  to  set  aside  theoonreyanoe  as  frsud- 
nlent. 

2.  The  deolaratioDS  of  a  grantor  as  to  the 
TOlantary  character  of  his  bond  and  trust-deed, 
made  after  their  execution,  are  not  competent  to 
affect  the  title  of  the  grantee;  but,  where  there 
is  other  independent  evidence  to  the  same  effect, 
tbe  admlasiOD  of  snob  deelarations  is  harmless 


8.  Where  it  appears  on  the  trial  that  the 
bond  and  trust-deed  nave  been  assigned,  it  Is  the 
duty  of  tbe  oojrt,  before  entering  a  decree  on  the 
merits,  to  direct  the  assignee  to  be  made  a  party, 
so  that  a  complete  decree,  binding  on  all  persons 
Interested,  may  be  rendered:  and  the  failure  of 
the  court  so  to  do  Is  reversible  error,  though  no 
objection  for  want  of  parties  was  taken  before  it 

Appealfrom  circuit  court,  Greene  county. 

J.  G.  A  W.  W.  Field  and  R.  S.  Tbomaa, 
for  appellant.  Jas.  Way,  R.  T.  W.  Duke, 
and  Kemper  Ji  McMullea,  for  appellees. 

Lkwib.  p.  On  the  2eth  of  September, 
1882,  the  appellant,  Jackson  L.  Thornton, 
executed  a  bond  for  ^,064.64,  payable,  on 
demand,  to  Joseph  A.  Mansfield ;  and  on 
the  2d  day  of  th(8  following  October  he  ex- 
ecuted a  deed  of^trust  on  e,  certain  tract  of 
land,  situate  ^h  Greene  county,  to  secure 
— First,  the  said  bond;  a.n6,  aecoBdljr,  all 
of  his  other  debts.  The  bill  charges  that 
the  bond  wa^  executed  without  valuable 
conslderatioq,  and  that  the  deed  of  trust 
was  executed  with  intent  to  binder,  delay, 
and  defraud  ttie  creditors  o[  the  said  Thorn- 
ton ;  and  the  mayer  of  the  bill  is  that  the 
deed  be  set  aside,  and  that  the  bond  be 
declared  void.  \The  said  Thornton  and 
MansOeld,  and  ^he  trustee  in  the  deed, 
John  M.  Shipp,  are  made  defendants  to 
the  bill,  who  sererally  answered,  denying 
the  charge  of  fraud,  and  calling  for  strict 
proof  of  the  allegations  of  tbe  bill.  Much 
testimony  was  taken  tending  to  show 
that,  at  the  time  the  bond  and  deed  of 
trust  were  executed,  Thornton  was,  If  not 
Insolvent,  financially  embarrassed,  and 
that  the  bond  was  not  founded  upon  val- 
uable consideration,  but  was  executed  for 
a  tract  ot  land  which,  more  tban  16  years 
previously,  had  been  given  by  Mansfield 
to  his  daughter,  the  wife  ot  the  said 
Thornton.  There  was  also  evidence  tend- 
ing to  show  that  MansOeld  had  but  little 
means;  his  estate  consisting  of  a  small 
tract  of  poor  and  unproductive  land  in  Or- 
ange county,  and  a  small  amount  of  per- 
sonalty, not  exceeding  in  value  f500. 
Thornton  was  himself  examined  as  a  wit- 
ness, and,  in  tbe  course  of  his  deposition, 
disclosed  what  had  not  been  stated  In  the 
answers  of  the  defendants,  namely,  that 
the  bond  had  been  assigned  by  Maitsfleld 
to  Mtb.  Thornton.  Tbe  plaintiffs  there- 
upon excepted  to  tbe  competency  ot 
T.128.E.no.l5— 48 


Thornton  as  a  witness  In  the  case,  and 
the  exception  was  sustained  by  the  circuit 
court.  It  was  also  decreed  that  the  bond 
was  void,  and  that  the  deed  ot  trust  be 
set  aside;  and  from  this  decree  the  defend- 
ant appealed. 

Various  errors  are  assigned  in  the  decree 
ot  which  the  first  is  that  the  circuit  court 
erred  in  sustaining  the  exception  to  Thorn- 
ton's competency  as  a  witness.  But  ther» 
is  no  merit  In  this  objection.  His  wlfe,^ 
according  to  his  own  statement,  being 
the  assignee  ot  the  bond,  and  therefore  in- 
terested in  tbe  result,  he  is  clearly  incom- 
petent as  a  witness.  In  this  particular  the 
common  law  has  not  been  altered  by  stat- 
ute In  this  state.  Jones  v.  Degge,  81  Va. 
685,  6  S.  E.  Rep.  799. 

Evidence  was  also  taken  to  prove  cer- 
tain declarations  byThoRiton.subseqaent 
to  the  execution  of  the  deed,  to  the  effect 
that  the  bond  had  been  given  to  cover  cer- 
tain advancements  made  by  Mansfield  to 
his  daughter,  Mrs.  Thornton,  tlie  chief  of 
which  was  the  tract  of  land  above  men- 
tioned: and  tbe  appellants  contend  tbat 
such  declarations  are  not  admissible  to 
impeach  the  deed.  As  an  abstract  propo- 
sition, this  position  is  correct;  IJie  rule  be- 
ing that,  upon  tbe  trial  ot  the  question 
whether  a  particular  conveyance  was 
made  to  defraud  creditors,  It  is  not  com- 
petent to  show  the  acts  or  declarations  ot 
tbe  grantor,  after  the  conveyance,  to  im- 
pair or  affect  the  title  of  the  grantee, 
fiump,  Fraud.  Cnnv.  (2d  Ed.)  668;  Hol- 
brook  V.  Holbrook,  118  Mass.  74;  Clements 
V.  Moore,  6  Wall.  299.  But  tbe  question 
is  of  little  or  no  Importance  iu  tbe  present 
case.  Inasmuch  as  there  is  evidence,  in- 
dependent of  Thornton's  declarations, 
tbat  tbe  bond  was  voluntary.  The  trus- 
tee, Sbipp,  himself  testifies  substantially 
to  the  same  effect,  and  tbe  circomstances  of 
the  case  point  in  the  same  direction. 

We  are  ot  opinion,  however,  that,  upon 
its  appearing  that  tbe  bond  bad  been  as- 
signed to  Mrs.  Thornton,  the  circuit  court, 
before  rendering  its  decree  upon  tbe  mer- 
its, ought  to  have  directed  that  she  be 
made  a  party  to  tbe  suit,  in  order  tbat  a 
complete  decree,  binding  all  persons  Inter- 
ested In  tbe  subject-matter  ot  the  suit, 
migbt  have  been  rendered.  It  is  true,  no 
objection  for  want  of  parties  was  taken  in 
the  court  below;  but  the  rule  is  well  set- 
tled that  In  such  a  case  the  objection  may 
be  taken  by  tbe  court  at  tbe  bearing,  or 
even  for  the  first  time  in  the  appellate 
court.  Jameson's  Adm'x  v.  Deshlelds,  3 
Grat.  4;  Iron  Co.  v.  Tayloe,  79  Va.  671 ; 
Welsh  T.  Solenberger,  85  Va.  441,  8  8.  £. 
Rep.  91.  The  decree  will  therefore  be  re- 
versed, and  the  cause  remanded  to  the  cir- 
cuit court  with  directions  to  cause  Mrs. 
Thornton  to  be  brought  before  tbe  court. 
In  order  to  a  final  and  complete  decree; 
the  appellants  to  pay  tbe  costs  of  tbis  ap- 
peal.   Decree  reversed. 


BiEOLXR  et  al.  v.  Biedleb  et  al. 

(Supreme  Court  of  Appeali  qf  VlirvMa.  tea. 
8,  U91.) 

WnXS— COXSTBVCnOH— ASVAHOBMHm. 

The  presumption  arising  &?om  tbe  fSot  that 
testator  specUlcally  devised  certain  land  to  his 
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two  sons,  and  then  directed  the  balance  of  his  es- 
tate, "not  hereinbefore  particularly  disposed  of," 
to  be  disposed  of  as  the  law  directs,  b  that  he 
thereby  intended  to  equalize  the  two  sons  with  his 
other  children,  to  whom  he  had  made  previous 
gifts,  and  that  he  did  not  Intend  the  devise  to 
Uiem  should  operate  by  way  of  an  advancement, 
within  the  meaning  of  Code  7a.  {  2S61,  which 
provides  thatadvanoements  to  a  descendant,  made 
by  one  who  dies  wholly  or  partially  intestate, 
shall  be  broaKht  into  hotchpot  with  the  whole  es- 
tate before  the  person  advanced  shall  be  entitled 
to  partition  or  distribution  with  the  other  hein 
of  decedent. 

George  R.  Calvert,  for  appellants.  B.  S. 
ParkB,  for  appellees. 

HiNTON,  J.  Tbls  is  an  appeal  from  the 
«lrcuit  court  or  Page  county.  The  parties 
to  the  controversy  are  the  devisees  and 
legatees  of  one  Morgan  Biedler,  deceased. 
The  question  presented  for  decision  is,  to 
nsethe  language  of  the  appellants' coun- 
sel, "  whether  the  third  item  of  the  will  is, 
nnder  the  law,  an  advancement,  to  be 
brought  Into  hotchpot  under  the  fourth 
Item  of  the  will. "  By  the  first  clause  ot 
said  will,  the  testator  directs  that  a  sale 
ot  all  his  personal  property  shall  be  made, 
and  that  his  debts  and  funeral  expenses 
shall  be  paid  out  ot  the  proceeds  thereof. 
The  second,  third,  and  fourth  clansee  read 
as  follows:  "(2)  After  the  payments  of 
my  debts  and  funeral  expenRCs,  I  desire 
that  the  remainder  of  the  proceeds  from 
the  sale  ot  the  personal  parts  ot  my  estate 
be  equally  divided  amongst  my  children 
and  my  wife,  Mary  Biedler.  (8)  I  give 
to  my  two  sons,  Henry  W.  Biedler  and 
Morgan  L.  Biedler,  my  undivided  half- 
interest  in  the  ridge  tract  ot  land  Icnown 
as '  Little  Meadows  Tract,'  now  owned  by 
L.  C.  Koonts  and  myself,  to  be  enjoyed  by 
them  forever.  (4)  All  the  rest  of  my  estate, 
both  real  and  personal,  of  what  nature  or 
kind  soever  it  may  be,  not  hereinbefore 
particularly  disposed  ot,  I  desire  shall  be 
disposed  of  as  the  law  directs. " 

The  argument  for  the  appellants  is  that 
the  devise  ot  the  testator's  undivided 
halt-in tereet  in  the  "Little  Meadows 
Tract, "  in  the  third  clause  of  his  will  to 
his  sons,  Henry  W.  Biedler  and  Morgan 
L.  Biedler,  is  not  a  specific  devise  to  them, 
but  an  advancement;  and  that  as,  In  their 
view,  the  testator  died  intestate  as  to  all 
the  property  mentioned  in  the  fourth 
clause,  the  case  falls  within  the  provisions 
ot  section  2661,  Code  1887,  and  that  tho 
said  Henry  W.  Biedler  and  Morgan  L. 
Biedler  shall  be  required  to  bring  these 
advancements  into  hotchpot,  if  they  wish 
to  participate  in  the  distribution  of  the 
other  estate.  Section  2661  of  the  Code  of 
Virginia  reads  thus :  "  Where  any  descend- 
ant ot  a  person  dying  intestate  as  to  his 
estate,  or  any  part  thereof,  shall  have  re- 
ceived from  said  estate  In  his  lite-time,  or 
under  his  will,  any  estate,  real  or  per- 
sonal, by  way  ot  advancement,  and  he,  or 
any  descendant  ot  his,  shall  come  Into  the 
partition  and  distribution  of  the  estate 
with  other  parceners  and  distributees, 
such  advancement  shall  be  brought  into 
hotchpot  with  the  whole  estate,  real  and 
personal,  descended  or  distributable,'  and 
thereupon  such  party  shall  be  entitled 
to  hiB  proper  portion  of  the  estate,  real 


and  personal. "  Now  tbedoctrine  ot  hotch- 
pot, as  Mr.  Minor  (see  2  Minor,  Inst.,  8d 
Ed.,  p.  606)  correctly  observes,  has  been 
much  enlarged  in  Virginia,  not  only  be- 
yond the  scanty  limits  ot  the  common 
law,  but  also  beyond  the  provision  of  the 
English  statutes  of  distributions.  (22  & 
23  Car.  II.  c.  10,  and  29  Car.  II.  c.  8.)  with 
the  Intent  to  bring  about,  as  nearly  as 
may  be,  an  equal  division  among  the 
children,  etc.,  of  the  decedent,  ot  all  his  es- 
tate, both  real  and  personal,  except  so  far 
as,  in  tho  exercise  ot  .bis  right  of  owner- 
ship, he  may  have  thought  fit  himself  to 
create  a  difference.  Chinn  v.  Murray,  4 
Orat.  877.  And  an  examination  of  the 
statute  shows  that,  for  the  law  of  hotch- 
pot to  apply  In  a  given  case,  these  circam- 
stances  must  concur,  namely,  the  decedent 
must  be  Intestate  as  to  his  estate, or  some 
part  thereof,  and  the  descendant  of  him 
who  desires  to  share  In  the  division  ot 
the  other  estate  must  have  received  from 
the  intestate,  in  bis  llle-tlme,  or  under 
his  will,  some  estate,  real  or  personal,  of 
both,  for  the  purpose  ot  advancing  him 
In  lite.    Puryear  v.  Cabell,  24  Grat.  260. 

Now,  do  all  these  things  concur  in  this 
case?  I.«t  us  see.  It  is  not  pretended 
that  Morgan  Biedler  died  without  a  will, 
but  the  appellants  insist  that  inasmuch 
as  he  disposes  of  the  property  embraced 
In  the  fourth  clause  "as  the  law  directs," 
this  part  of  his  property  will  pass 
according  to  the  law  ot  descents  and  not 
by  devise,  and  that  as  to  this  portion  ot 
his  property  he  died  intestate.  In  other 
words.  Invoking  the  old  rule,— which  since 
the  statute  ot  3  ft  4  Wm.  IV.  e.  106,  S  3,  has 
ceased  to  have  any  practical  value  in 
England,  and  many  of  the  reasons  tor 
which  no  longer  exist  in  this  country, — 
that  where  a  testator  makes  the  same 
disposition  ot  his  estate  as  the  law  would 
have  done  If  he  had  been  silent,  the  will, 
being  unnecessary,  is  void ;  or,  stating  it 
somewhat  differently,  that,  where  a  title 
by  descent  and  a  title  by  devise  concur  in 
the  same  individual,  the  heir  Is  held  to  be 
in  by  descent,  and  not  by  purchase.  The 
appellants  first  argue  that  the  testator 
died  intestate  as  to  the.  property  em- 
braced in  the  fourth  clause,  and  then  that 
Henry  W.  and  Morgan  L.  Biedler  must 
come  Into  hotchpot.  This  doctrine,  that 
where  the  devise  is  to  the  testator's  hdr. 
to  take  In  the  same  manner  as  he  would 
take  as  heir,  he  must  be  regarded  as  tak- 
ing by  descent,  and  not  by  purchase,  how- 
ever, was  probably  adopted,  says  Mr. 
Minor,  to  prevent  a  contusion  ot  the  title 
by  descent  with  the  title  by  purchase  in 
feudal  times,  wl>en  such  confusion  would 
have  nttected  the  tenure  ot  lands,  and  at 
a  later  period  would  have  Impaired  -the  in- 
terests of  creditors, certain  of  whom  could 
charge  with  their  debts  lands  descended, 
but  not  devised,  and  only  applies,  accord- 
ing to  all  the  authorities,  where  the  dev- 
isee is  sole  heir  to  the  land  devised ;  for. 
If  be  Is  only  one  of  several  co-heirs,  al-' 
though  the  very  same  share  be  given  blm 
as  he  would  take  by  descent,  he  does  not 
take  it  In  the  same  way,  tor,  as  co-heir,  he 
would  take  it  in  coparcenary  with  bis  fel- 
lows ;  whereas,  as  de vli^ee,  he  would  take  it 
In  severalty  if  It  was  devised  to  him  alone. 
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And  U  derlsed  to  him  along  with  others 
he  would  take  em  joint  tenant  or  tenant 
In  common.  In  like  manner  a  devise  to 
several  co-belra  is  not  within  the  doctrine, 
bat  is  tsooA,  because,  as  deTlsees,  they  wlU 
take  as  joint  tenants  ur  tenants  in  com- 
mon; whereas,  us  heirs,  they  will  take  as 
coparceners.  2  Minor.  Inst.  p.  1054;  8 
Lomax  Dits.  marg.  p.  106;  1  Jarm.  Wills, 
<Band.  &  T.  Ed.)  p.  195;  Pow.Dev.42S. 
Notwithstanding,  therefore,  the  peculiar 
language  need  in  this  case,  no  rights  uf 
«reditora  being  involved,  it  might  well  be 
qaestloned  whether  the  testator  Is  to  be 
regarded  as  having  died  intestate  as  to 
this  property,  if  that  question  were  neces- 
sary (or  a  decision  of  this  case.  But  con- 
ceding that  there  is  a  partial  intestacy, 
where  shall  we  find  the  slightest  evidence 
ot  an  indication  that  the  testator  intended 
to  advance  those  two  sons?  In  a  case 
like  this,  where  the  testator  has  lett  a  will, 
no  matter  what  may  be  the  rule  in  other 
cases,  no  presumption  of  an  Intention  to 
advance  can  arise  from  the  mere  circum- 
stance of  a  partial  intestacy ;  for,  as  was 
said  by  Jodge  Baldwin  in  Chinn  v.  Murray, 
4  Grat.  877.  "the  reasonable  supposition 
4h.  when  the  decedent  has  made  a  will, 
that  be  has  thereby  corrected  ineqalities 
so  far  as  he  desired  to  do  so."  And  In 
the  present  case  the  lanfrnage  of  the  will 
shows  to  my  mind,  at  least,  as  plainly  as 
human  language  can  show  anything,  that 
such  was  not  the  purpose  of  the  testator. 
TThe  langage  of  the  testator  is  that  "as 
to  ail  the  rest  of  my  estate,  •  •  •  not 
bereinbefore  particularly  disposed  of,  I  de- 
sire," etc.  Now,  could  be  have  indicated, 
^y  the  ose  of  so  many  express  words, 
more  plainly  than  he  has  done  by  this 
langoage,  that  his  purpose  was  to  prefer 
those  to  whom  he  had  made  previous 
^(ts,  and  thus  to  produce  an  inequality 
in  tb«  distribution  of  his  property  7  We 
think  not.  To  bold  otherwise  would  be, 
in  our  Judgment,  not  to  execute,  but  to 
overtnm  and  disappoint,  the  manliest 
intention  of  the  testator.  These  views 
show  that  the  lower  court  has,  in  its  de- 
cree, correctly  construed  tbe  will  of  Mor- 
gan Bledler,  deceased,  and  the  decree  ap- 
pealed from  must  therefore  be  affirmed, 
and  tbe  cause  must  be  remanded,  to  be 
further  proceeded  in  to  final  decree.  Ds- 
I  affirmed. 


LiACT,  J.,  concurs  In  result. 


WxsrTBBM  Union  Tbi«  Co.  v.  VraoRnA 

Fapeb  Co. 

iSuprenu  Court  c/  ApgeaiB  of  Vir9ln<a.   Jan. 

TeUCOBATH    COKPANnS  —  DlLtTBRT    OF  MBSBAOB 

— Cohtbisotobt  Hsoussiiob— Appsai.— Omso- 

nom  Waivsb. 
1.  FIsintUI,  a  member  ot  the  Btraw-Bosrd  As- 
sociation, teoeivad  tann  its  manager  a  telegram, 
dated  the  dw  before,  that  the  price  ot  tbe  atraw 
boards  bad  been  advanced.  A  lew  hours  later 
plaintiff  received  another  dispatdi,  beariof  date 
tbe  day  of  its  receipt,  that  the  old  prioe  Iiad  been 
restored.  By  mistake  of  the  telegraph  company, 
a  duplicate  of  tbe  first  message  was  afterwards 
-delivend  toplalntiff  at  aboat  midnight  of  the 
same  day.  OM.  that  plalntiil  had  a  right  to  rely 
«n  tbe  presomptton  that  tbe  last  message  was  an 


original  dlapatoh  duly  transmitted;  and,  thoagb 
suoa  message  was  marked  with  the  word  "Dap.," 
and  bore  date  the  same  d^  as  the  first  one, 
plaintiff's  failnre  to  detect  that  it  was  in  fact  a 
duplicate  did  not  amount  to  snch  a  want  of  ordi- 
nary oare  as  would  prevent  it  from  recovering 
the  damages  it  liad  sustained  by  acting  on  the 
belief  that,  after  the  old  price  liad  been  restored, 
it  had  been  again  advanced,  as  stated  in  Uie  last 
message. 

8.  Where  there  has  been  a  demurrei*to  plain- 
tiff's evidence  by  defendant,  and  the  ]u^  has  re- 
turned a  conditional  verdict  in  plaintiff's  favor, 
on  which  judgment  was  subsequently  entered, 
plaintiff,  who  failed  to  move  for  a  new  trial  in 
the  court  below,  cannot  insist  for  the  first  time 
on  appeal  that  the  damages  awarded  him  by  ttie 
lury  are  inadequate,  though  he  excepted  to  the 
instructions  on  the  measure  of  damagwa. 
Laot,  J.,  oissenting. 

Robert  Stilea  and  S.  L.  Kelly,  for  plain- 
tifl  in  error.  J.  Alston  Cabell,  tor  defend- 
ant in  error. 

Lewis,  P.  This  was  an  action  of  tres- 
pass on  the  case  in  tbe  circuit  court  of  the 
city  of  Richmond,  wherein  the  Virginia 
Paper  Company  was  plaintiff  and  tbe  West- 
em  Union  Telegraph  Company  was  de- 
fendant. The  action  was  brought  to  re- 
cover damages  (or  loss  resulting  from  the 
negligent  act  ot  tbe  defendant  in  sending 
out  from  its  Richmond  office,  and  causing 
to  be  delivered  to  tbe  plaintiff,  a  message, 
which  was.  In  (act  a  dnplicate,  but  whicli 
the  plaintiff  received  and  acted  upon  as  an 
original  message.  The  case,  as  disclosed 
by  the  record,  Is  substantially  this:  Dar- 
ing tbe  time  covered  by  tbe  evidence  ths 
SlaintiK  was  a  member  o(  tbe  "Union 
traw-Board  Association."  which  on  ths 
18th  and  14tb  o(  February,  1889.  was  in 
session  at  Toledo.  Ohio,  at  which  meeting 
tbe  quMtlon  as  to  the  prices  to  be  put  up- 
on stra  w  boards  was  taken  up  and  dis- 
cussed with  considerable  (eellng.  It  was 
the  duty  o(  tbe  general  manager,  James  E. 
Hayes,  to  Immediately  notify  by  telegraph 
tbe  members  and  agents  of  tbe  association 
throughout  the  country  of  all  changes  in 
the  prices  fixed  upon.  Accordingly,  on 
tbe  IStta  of  February,  Hayes  sent  to  the 
plaintiff,  through  tbe  defendant,  tbe  fol- 
lowing message:  "Price  advanced  to  sev- 
enty dollars.  Takes  effect  immediately. " 
This  message  was  received  at  tbe  office  ot 
the  defendant  in  this  city  after  midnight 
ot  that  day,  and  was  delivered  to  the 
^aintlKon  tbemomingn(  thel4th.  About 
1  o'clock  p.  M.  of  the  last-mentioned  day 
tbe  plaintiff  received  through  the  defend- 
ant a  second  message  from  Hayes,  dated 
the  same  day,  which  was  In  these  words : 
"Resolution  advancing  prices  rescinded. 
Prices  remain  as  before."  About  midnight 
ot  the  same  day  there  was  sent  to  the  lisl- 
dence  of  Mr.  Montague,  tbe  president  of 
the  paper  company,  in  this  city,  from  the 
office  of  the  defendant,  what  purported  to 
be  a  third  message,  from  Hayes,  th^  body 
of  which  was  an  exact  duplicate  of  tbe 
first  meusags  above  mentioned,  and  which 
therefore  was  in  these  words:  "Price  ad- 
vanced to  seventy  dollars.  Takes  effect 
immediately."  This  message,  although 
supposM  to  be  an  original  message,  was 
in  (act  a  duplicate  o(  the  first,  and  was 
sent  out  from  tbe  defendant's  office  by 
mistake.    One  o(  tbedefendant's  witnesses 
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explaioB  that  It  was  ordered  from  Baltt- 
more,  the  last  relay  office  on  the  defend- 
ant's line  between  Toledo  and  this  city,  in 
order  to  supply  a  misslug  number  from 
their  messaKe  files  in  the  office  here,  and 
that  by  mistaite  it  was  sent  from  the 
operating  room  to  the  business  room, 
where  it  was  sent  ont  and  deUven>d  the 
night  1^  was  received.  The  president  of 
the  paper  company,  however,  supposing 
it  to  be  an  original  messag^e,  and  being 
aware  that  the  Straw-Board  Association 
was  in  session,  and  that  it  was  discnsaing 
the  matter  of  prices,  concluded  that  prices 
bad  been  first  advanced  to  |70  per  ton, 
then  put  back  to  the  old  figures,  and  again 
advanced  to  $70.  Accordingly  he  the  next 
day  advanced  the  price  on  straw  boards 
in  this  city  to  $70,  and  afterwards  refused 
several  orders  at  the  old  price,  which  or- 
ders, bad  they  been  filled,  as  they  would 
have  been  but  for  the  delivery  of  the  dupli- 
cate  message,  would  have  yielded  the  pa- 
per company  in  commissions  $667.8S.  It 
was  not  until  several  days  afterwards 
that  the  error  was  discovered.  The  flrat 
intimation  the  company  bad  of  It  was 
through  a  commnnication  from  a  North 
Carolina  firm  to  whom  the  company  had 
quoted  the  above-mentioned  price.  This 
commnnication,  which  Is  dated  February 
18, 1889,  and  addressed  to  the  paper  com- 
pany, lain  these  words:  "You  advise  us 
that  straw  boards  have  advanced  to  $70, 
but  yon  evidently  neglected  to  inform  os 
that  this  advance  bad  been  rescinded,  and 
that  prices  remain  as  before.  We  were 
thoroughly  posted  on  the  advance  and  of 
the  withdrawal  of  the  advance  at  the 
time  tt  was  made."  Immediately  npioa 
receipt  of  this  communication  the  com- 
pany  telegraphed  to  Qeneral  Manager 
Hayes  for  an  explanation,  who  promptly 
replied  that  prices  were  the  same  as  be- 
fore. An  explanation  was  then  sought  of 
the  defendant,  when  for  the  first  time  it 
was  discovered  that  message  No.  8  was  a 
duplicate,  and  that  it  had  been  sent  out 
by  mistake.  Soon  afterwards  the  present 
action  was  instituted.  The  defendant 
pleaded  the  general  Issue,  upon  which  plea 
issue  was  Joined.  After  the  evidence  had 
been  closed,  the  defendant  demurred  to 
the  evidence,  in  which  demurrer  the  plain- 
tiff Joined.  The  jury  thereupon  asseAsed 
the  damages  conditionally  at  $600,  and 
the  court,  overmllng  the  demurrer,  gave 
Judgment  for  the  plaintiff  for  $000, interest 
and  costs,  which  is  the  Judgment  appealed 
from,  and  of  which  both  parties  complain. 
The  defendant  In  error,  the  plaintiff  be- 
low, complains  of  the  Judgment  on  the 
ground  that  the  damages  awarded  are 
too  small ;  but  as  there  was  no  motion 
to  set  aside  the  verdict  In  the  court  be- 
low, this  complaint  comes  too  late.  A 
ease  in  point  is  Humphreys  v.  West,  8 
Rand.  (Va.)  516.  In  that  case  It  waR  said 
that  where  there  is  a  demurrer  to  evidence 
a  writ  of  Inquiry  of  damages  may  be 
awarded,  or  the  Jury  then  impaneled  may 
assess  the  damages  conditionally;  bat 
that  In  either  case  the  question  as  to  the 
qnantnm  of  damage  is  for  the  Jury,  snb- 
^t  to  the  mperlntending  control  of  the 
court  to  grant  a  new  trial  in  case  the 
damages  awarded  are  excessive.    It  was 


farther  said,  however,  that  the  eonrt  Is 
not  bound  to  grant  a  new  trial  »x  mero 
wota;  that  that  can  be  done  only  upon 
motion ;  and,  therefore, that  witbont  sucb 
a  motion  in  the  trial  court  the  appellate 
court  cannot  grant  a  new  trial,  as  that 
would  be  to  reverse  the  Judgment  of  an  in- 
ferior court  on  a  motion  here,  which  was 
not  made  to  that  court,  and  of  course  oo 
a  matter  In  which  that  court  committed 
no  error.  What  was  said  in  that  cane  as 
to  the  power  of  the  court  to  grant  a  new 
trial  where  the  damages  are  excessive 
equally  applies  to  a  case  wherein  the  dam- 
ages awarded  are  too  small,  inasmuch  as 
the  statute,  passed  since  the  dedslon  of 
that  case,  expressly  provides  that  a  new 
trial  may  be  granted  as  well  in  tb«  one 
case  as  the  other.  Code,  S  8302.  Hence, 
although  In  the  present  case  the  plaintiff 
excepted  at  the  trial  to  the  refusal  of  the 
court  to  give  certain  InstrnctioBS  to  the 
Jury  as  to  the  assessment  of  damages,  ita 
subsequent  failure  to  object  to  the  verdict 
must  be  considered  as  a  waiver  of  tbe  ex- 
ception. 

The  sole  defense  set  up  by  tbe  telegraph 
company,  and  relied  upon  here,  is  that  the 
plaintiff  was  guilty  of  such  contributory 
negligence  as  to  defeat  a  recovery.  A  care- 
ful consideration  of  the  case,  however, 
leads  ua  to  the  conclusion  that  this  po«ii- 
tlon  is  un  tena  ble.  According  to  the  esta  b- 
lished  definition,  "contributory  negli- 
gence" consists,  in  contemplation  of  law, 
in  such  acts  or  omissions  on  the  part  of 
the  plaintiff,  amounting  to  a  want  of  or- 
dinary care,  as,  concurring  or  eo-operat- 
Ing  with  the  negligent  acts  of  the  defend- 
ant, are  a  proximate  cause  of  the  injury 
complained  of.  Unless,  therefore,  tbe  evi- 
dence in  the  present  case  shows  such  want 
of  care  on  the  part  of  ^e  plaintiff,  its 
right  to  recover  is  clear,  for  the  defend- 
ant's negligence  is  conceded.  Has  the 
plaintiff,  then,  been  guilty  of  omitting  to 
use  such  care?  Extraordinary  care  is  not 
required.  Therefore  the  question,  stated 
differently,  is :  Has  the  plaintiff  failed  to 
exercise  such  a  degree  of  care  in  an  ordi- 
narily prudent  man  might  reasonably  be 
expected  to  exercise  under  similar  circum- 
stances? The  rule  is  sometimes  stated  to 
be  that.  It  the  negligence  of  the  plaintiff 
contributed  In  any  degree  to  cause  the  In- 
jury, there  can  be  no  recovery ;  but  this 
statement  Is  Inaccurate  and  misleading. 
A  more  accurate  statement  is  that  nut 
slight  negligence,  but  any  want  of  ordi- 
nary care,  will  defeat  the  action;  and  by 
this  test  the  present  case  must  be  deter- 
mined. It  Is  also  to  be  observed  In  this 
connection  that  negligence  Is  not  an  ab- 
solute, but  a  relative,  term ;  hence  what 
will  amount  to  proof  of  the  charge  is  nec- 
essarily a  question  of  fact,  depending  upon 
a  great  variety  of  circumstaneea  which 
the  law  cannot  define.  Carrlngton  v.  Pick- 
lin'B  Ex'r,  82  Qrat.  870;  Railroad  Co.  v. 
Medley,  75  Va.  409.  Each  case  must  there- 
fore be  determined  upon  Its  own  circum- 
stances. In  the  present  case  the  principal 
points  relied  onto  show  contributory  neg- 
ligence are  these,  vis. :  (1)  That  tbe  mes- 
sage bore  onits  face  evidence  of  being  a  du- 
plicate; and  (3)  thadelay  of  the  plain tUf  hi 
calling  upon  the  defendant  for  anexplana- 
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tion.  Omitting  the  lormal  printed  part, 
the  message,  as  delivered,  was  in  tbls 
form: 


Number 
IMB. 


Smtbr 

aN. 


Bw'dby 
0. 


Chedc 
SpaM. 


-Feb.  14,1889. 
"  Received  at  1800  E.  Main  Ht.,  Richmond, 
Va.    6:56  p.m. 
"Dated.  Toledo,  O.,  13. 
"To  VlrKlnia  Paper  Co.,  Richmond." 

Then  follows  what  has  already  been 
quoted.  In  the  argameut  here  the  dupli- 
cate ttselt  was  exhibited  lor  the  inspectioD 
ot  the  court,  from  which  It  appears  that 
the  three  letters  "Du p."  were  written  In 
Ink  Just  above  the  first-mentioned  date, 
and  also  across  the  printed  form,  near  the 
top  ot  the  paper.  These  letters  are  an 
abbreviation  used  In  telegraphy  for  the 
word  "Cuplicate."  No  order  for  a  dupli- 
cate, however,  had  beeu  given  by  the  plain- 
tiff, and  there  is  nothing  to  show  that  a 
<luplicate  message  had  ever  before  been 
sent  out  by  the  defendant  tu  the  plaiuUff, 
or  that  the  officers  or  agents  of  the  plain- 
tiff knew  the  meaning  of  the  abbreviation. 
The  secretary  of  the  plaintiff,  Mr.  Meredith 
Montttgue,  testifies  he  thought  they  were 
telegraphic  "  hieroglyphics, "  and  paid  no 
attention  to  them.  And,  although  the 
messages  were  exhibited  a  day  or  two  aft- 
erwards by  Montague  to  Maj.  Norman 
Randolph,  a  large  and  successful  manu- 
facturer of  paper  boxes  In  this  city,  and  a 
customer  of  the  plaintiff,  the  fact  that  one 
was  a  duplicate  never  occurred  to  either 
of  these  gentlemen,  although  they  prob> 
ably  examined  them  several  times.  Ran- 
dolph testlfles  that,  in  response  to  an  or> 
derfrom  him  to  the  plaintiff  for  straw 
boards,  Montague  called  qpon  him  at  his 
place  of  business,  taking  with  him  the 
three  telegrams,  which  they  read  together. 
"I  receive  a  great  many  telegrams,"  he 
■ays,  "and  certainly  never  would  have  dis- 
covered that  the  one  in  question  was  a 
duplicate.  It  would  have  been  to  my  ad- 
vantage," be  added,  "  to  have  discovered 
It,  because,  if  I  could  have  bought  of  the 
plaintiff  atthe  old  price,  instead  of  having 
to  place  my  orders  elsewhere,  I  would  ha  ve 
saved  $50  or  f75  in  freight  paid  on  boards 
purchased  at  a  distance,  from  parties  who 
were  not  members  of  the  Straw-Board  As- 
fM)cIatlon,  and  bound  by  its  prices. "  It  is 
contended,  however,  for  tho  defendant 
that  the  words  and  figures, "  Dated,  Toledo, 
O.,  13,"  on  the  face  of  the  message,  were 
sufHcient  to  show  to  any  man  of  ordinary 
intelligence  and  prudence  that  the  message 
was  dated  the  13th  of  February,  or  the 
day  before  the  second  message,  which  an- 
nounced that  the  rcpolutlon  advancing 
prices  had  been  rescinded.  Whether  or 
not,  under  ordinary  circumstances,  this 
would  be  sufficient  evidence  of  that  fact,  it 
Ih  unnecessary  to  inquire.  We  do  not 
think  It  is  so  In  the  present  case,  because 
liere  the  circumstances  are  exceptional. 
The  ofHcers  ol  the  pap(>r  company  knew 
the  association  was  In  sesEfion,  und  that  it 
was  discussing  with  warmth  the  subject 
of  prices.    They  also  knew  from  previous 


dis|>atchee  that  its  action  bad  been  vao- 
mating.  The  first  dispatch  Informed 
them  that  prices  had  been  advanced ;  the 
second,  received  only  n  few  hours  after- 
wards, that  the  old  prices  had  been  re- 
stored ;  so  that  a  subsequent  announce- 
ment, which  implied  that  prices  had  been 
again  advanced,  was  not  calculated  to  ex- 
cite surprise,  or  to  suggest  inquiry,  or  even 
close  scrutiny,  any  more  than  the  announce- 
ment contained  in  either  of  the  former 
messages.  The  plaintiff,  moreover,  had 
uo  reason  to  anticipate  negligence  on  the 
part  of  the  defendant.  On  the  contrary, 
the  natural  presumption  was  that  the  de- 
fendant had  acted  with  due  care.  The 
nature  of  the  business  of  a  telegraph  com- 
pany requires  it  to  act  with  such  care,  and 
It  holds  itself  out  accordingly.  Most  im- 
portant privileges  and  franchises  are  con- 
ferred upon  such  companies  by  the  state, 
and  the  confidence  of  the  public  which  they 
invite,  and  which  is  generally  reposed  in 
them,  is  a  source  of  no  small  remuneration 
to  them.  The  defendant,  therefore,  in 
sending  out  the  message  in  question,  tacit, 
ly,  at  least,  represented  it  to  be  an  original 
dispatch,  and  that  it  had  beea  duly  and 
correctly  transmitted;  and  upon  that  rep- 
resentation the  plaintiff  relied.  Ve  think, 
therefore,  in  view  of  all  the  cirenrostances, 
that  the  case  comes  fairly  within  tiie  prin- 
ciple that,  where  the  ddendant  by  his  own 
negligent  act  has  thrown  the  plaintiff  off 
his  guard,  and  given  him  good  reason  to 
believe  that  vigilance  la  not  needed,  be 
ought  not  to  be  heard  to  aay  that  the 
plaintiff's  lack  of  vigilance  contributed  to 
the  injury.  Beach,  Contrib.  Neg.  §  38;  1 
Shear.  &  R.  Neg.  §  01.  At  aU  events,  if  the 
plaintiff  has  been  guilty  of  negligence  at 
all,  It  Is  slight  negligence  only,  not 
amounting  to  a  want  of  ordinary  care; 
and  that,  as  we  have  seen.  Is  not  snfl[l- 
clent  to  defeat  the  action.  The  Jadgmeot 
is  affirmed. 

IjAOT,  Jv,  olssentiog. 


Fox  ▼.  Baltimorb  a  O.  B.  Go. 
(Supreme  Court  gfjAppedls  of  Wut  Ftrninla. 

BdULBOAO  Ck>icrAinB»— QoovFAiRow  ov  8«Mawi 
Damacb»— fIvissNat. 

1.  In  an  aoUon  hrongbt  t«  recover  damages 
under  section  9  ot  article  8  of  ttte  conatitution, 
as  compensation  for  permanent  inlory  to  real  es- 
tate by  the  conslmction  of  a  nillrocid  upon  a 
street  adjacent  to  snoh  property,  it  is  proper  for 
tne  owner  to  bring  an  aetion  for  treapasa  on  the 
case,  and  be  may  count  for  peormonent  damagea, 
and  recover  the  same  aooordisg  to  the  evidenoe, 
although,  when  the  injurv  ooourred,  be  was  not 
in  the  actual  ooonpanOT  of  the  property,  but  was 
in  constructive  possession  of  the  same  through 
his  tenant  under  a  lease. 

3.  In  such  an  action,  he  may  recover  damages 
necessarily  resulting  from  tne  ordinary  and 
proper  use  by  the  railroad  company  of  its  tnok 
In  such  street,  and  may  give  exadence  developing 
the  character  of  this  ordinarT  and  proper  use,  ana 
how  it  affects  the  value  of  his  proper^. 

8.  In  estimating  the  permanent  damage,  the 
Jury  may  Inquire  luto  the  value  of  the  proper^, 
and,  as  a  guide  or  assistance  in  so  doing,  it  Is 
not  Improper  to  bear  evidence  of  its  rental  value 
or  of  an  offer  to.purchase,  which  tho  plaintiff  has 
refused. 
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4.  Wlien  the  Jury  bare  been  properly  per- 
mitted to  Tiew  the  premises  in  dispute,  it  is  not 
Improper  to  refuse  a  request  which  requires  the 
court  to  Instruct  the  jury  that  "they  are  not  to 
take  into  consideration  anything  or  any  impres- 
sion they  saw  at  the  view  of  the  premises,  in  de- 
termining the  rights  of  the  parties  to  this  suit. " 
{SyUdbv*  by  the  Cov/ru) 

Error  and  supersedeaa  to  drcalt  coart, 
Wood  county. 

This  was  an  action  bronght  by  Charles 
Fox,  the  defendant  In  error,  In  the  circuit 
court  ot  Wood  county,  to  recoverdanjage« 
or  compensattou  for  permanent  Injury  to 
falB  dwelling-house  by  the  construction 
and  operation  of  a  railway  track  upon  a 
street  in  the  city  of  Parkersburg,  ad- 
jacent thereto.  The  declaration  is  as  fol- 
lows: "Charles  Fox  complains  of  the 
Baltimore  &  Ohio  Railroad  Company,  a 
corporation  created  by  the  laws  of  the 
state  of  Maryland,  who  has  been  sum- 
moned to  answer, "  etc.,  "of  a  plea  of  tres- 
pass on  the  case,  tor  that,  whereas,  the 
said  plain  tin  on  the  6th  day  of  September, 
A.  D.  1885,  at  the  said  connty  of  Wood, 
was  lawfully  and  peacefully  in  his  demesne 
as  of  fee,  and  continually  from  thenceforth 
hitherto  was  seised,  and  yet  is  seised,  as 
aforesaid,  of  a  certain  lot  and  premises  ly- 
ing and  being  in  the  county  of  Wood,  city 
of  Parkersburg,  West  Va.,  Avery  street, 
and  bounded  and  described  as  follows,  to- 
wit :  Beginning  at  a  point  on  A  very  street, 
on  the  west  side  thereof,  25  feet  from  Neal 
street;  thence  64  feet,  parallel  with  Neal 
street,  towards  Market  street;  thence  20 
feet,  parallel  with  Avery  street,  towards 
Court  street;  tbence  64  feet,  parnllel  with 
Neal  street ;  thence  20  feet  to  the  beginning, 
— ^it  being  the  same  property  conveyed  to 
said  plaintirr  by  C.  Sbattuck  and  wife  by 
deed  dated  the  8th  day  of  December,  1879, 
and  of  record  in  the  connty  clerk's 
oflSce  ot  the  coonty  court  of  Wood 
county,  In  Deed-Book  41,  page  176,  which 
said  lot  ot  the  pinintlff  is  of  great 
value,  to- wit.  of  the  value  of  $1,500; 
and  by  reason  thereof  the  said  plaintiff, 
before  and  at  the  time  of  the  committing 
of  the  grievance  hereinafter  mentioned  by 
said  defendant,  bad  the  right  tor  himself, 
servants,  and  tenants  to  use,  en]oy,  pass, 
and  repass  over  and  along  said  Avery 
street  on  foot  and  with  carts,  caniages, 
and  other  vehicles,  and  also  to  have  con- 
venient access  to  lot  and  premloee  from 
said  Avery  street,  from  time  to  time,  for 
the  necessary  ingress  and  egress  to  and 
from  said  lot  and  premises,  and  for  the 
beneficial  occupation  and  enjoyment  of  the 
same:  Nevertheless  the  defendant,  well 
knowing  the  premises,  to-wit,  on  the  day 
and  year  aforesaid,  at  the  connty  afore- 
said, unlawfully,  wrong:fully,  and  Injnrl- 
onsly,  and  without  the  consent  ot  the  said 
plaintiff,  laid  arallroad  track  through  said 
Avery  street  in  front  ot  said  plaintiff's 
property,  about  eight  feet  from  the  side- 
walk, and  hath  unlawfully,  wrongfully,  and 
injuriously  kept  and  continued  to  keep  the 
said  railroad  track  so  laid  by  It  as  afore- 
said through  said  street  for  a  long  space 
of  time,  to- wit,  trom  thence  hitherto,  and 
thereby  daring  all  the  time  lant  aforesaid 
the  said  defendant,  by  the  track  so  laid 
through  and  along  said  Avery  street,  and 


by  the  use  made  of  It,  ot  aald  track,  an- 
lawfully,  wrongfully,  and  injarlonsly  de- 
prived the  said  plaintltf  from  having  full 
and  free  access  to  said  lot  and  premises, 
and  his  facilities  for  ingress  and  egress  to 
and  from  the  said  lot  and  premises  have 
been  greatly  Interrupted  and  cut  oft,  and 
the  value  ot  said  lot  and  premises  thereby 
greatly  diminished  and  damaged  to  the 
value  ot  tour  hundred  and  ninety-nine  dol- 
lars. And  whereas,  also,  the  plaintiff,  be- 
fore and  at  the  time  of  committing  the 
grievance  heretofore  and  hereafter  men- 
tioned, being  so  possessed  of  his  said  lot 
and  premises  as  In  first  count  is  set  forth, 
situated  as  aforesaid  on  Avery  street  in 
the  city  of  Parkersburg,  and  npon  which 
lot  and  premises  there  is  situated  a  dwell- 
ing-house and  appurtenances,  which  said 
dwelling-house  had  long  before  said  griev- 
ance complained  of,  and  tbence  hitherto. 
and  now  Is  occupied  by  tenants  of  said 
plaintiff,  and  by  the  occupation  ot  said 
lot,  premises,  and  dwelllng-house*by  said 
tenants  the  plalntift  has  derived  great 
rents  and  profits  and  emoluments,  and  he, 
by  meaiiS  of  said  common  highway,  ease- 
ments, and  public  street,  had,  together 
with  the  tenants,  comfortable,  safe,  and 
convenient  access  to  bis  said  property; 
and  the  said  defendant,  not  being  ignorant 
of  the  premises,  but  wrongfully  and  Inja- 
riously  contriving  and  intending  injary. 
and  to  binder  and  deprive  him,  the  said 
plaintiff,  of  the  use,  enjoyment, and  benefit 
ot  his  said  property,  and  of  the  rents  and 
profits  and  emoluments  aforesaid,  and  of 
the  peaceful  and  uninterrupted  occnpancy 
and  use  o'  the  same,  and  ot  safe  and  con- 
venient access  and  ingress  to  and  from  the 
same,  and  witboat  theconsent  and  against 
the  protest,  did,  as  aforesaid,  lay  and  con- 
struct a  railroad  track  on  said  Avery 
street  In  front  of  the  plaintiff's  said  dwdl- 
Ing-house;  and  the  said  defendant  during 
all  the  period  aforesaid  since  the  laying  of 
said  track  has  placed  thereon  divers  Alight- 
cars,  and  caused  the  same  to  *  *  * 
moved  and  transported  and  propelled  to 
and  from,  over  and  along  said  track,  by 
means  of  a  locomotive  or  steam-engine  at- 
tached thereto,  causing  great  Jarring  noises 
and  disturbing  sounds  with  bells  and 
steam- whistles,  thereby  rendering  it  dan- 
gerous, inconvenient,  and  unsafe  tor  plain- 
tiff or  his  tenants  to  travel  over  and  nae 
said  street  and  highway  tor  a  long  space 
of  time  from  thenceforth  hitherto,  and 
thereby,  during  all  the  time  aforesaid,  said 
street  and  highway  was  and  still  is  greatly 
obstructed  and  stopped  up,  and  by  means 
of  all  of  said  premises  said  plaintiff  saitb 
that  he  and  his  tenants  are  subjected  to 
great  Inconvenience,  and  prevented  from 
occupying  said  lot,  dwelling-house,  and 
pmrnlses,  and  enjoying  the  same  In  so  con- 
venient and  beneficial  a  manner  as  other- 
wise •  •  •  might  and  would  havedone 
but  for  the  laying  of  the  said  railroad 
track  as  aforesaid,  and  the  said  dwelling- 
house  and  premises  have,  by  means  of  the 
said  premises  aforesaid,  been  greatly  dam- 
aged, lessened  in  value,  and  permanently 
injured  ;  wherefore  the  said  plaintiff  saith 
he  has  sustained  damages  In  the  sum  of 
four  hundred  and  ninety-nine  dollars;  and 
therefore  he  sues, "  etc. 
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J.  A.  BtttchiDsoa,  for  plaintiff  in  error. 
J,  B.  JackBOB,  for  defendant  In  error. 

LcoAS,  p.,  (after  stHtlog  the  tacts  as 
above.)  The  first  error  assigned  in  this 
case  Is  that  the  conrt  overruled  the  de- 
mnrrer  to  the  declaration,  and  each  count 
thereof.  In  order  to  decide  upon  this 
question,  as  well  as  npon  many  other 
points  of  controversy  arising  In  this  case. 
It  will  be  convenient  and  useful  to  recnr 
briefly  to  the  history  of  the  right  and  rem- 
edy bereln  invoked.  The  constitution  pro- 
vides. In  section  9,  art.  3,  that  "private 
property  shall  not  be  damaged  or  taken 
for  public  use  without  Just  compensation ; 
nor  shall  the  same  be  taken  by  any  com- 
pany Incorporated  for  the  purpose  of  in- 
ternal improvement  until  Joitt  compensa- 
tion shall  have  been  paid  or  secured  to  be 
paid  to  the  owners:  and,  when  private 
property  shall  be  taken  or  damaged  for 
public  use  for  the  use  of  such  corporations, 
the  compensation  to  the  owner  shall  be 
ascertained  in  such  manner  as  maybe  pre- 
scribed by  general  law. "  This  provision 
first  came  before  this  conrt  for  construc- 
tion and  enforcement  in  the  case  of  John- 
son V.  Farkersburg,  16  W.  Va.  402.  In 
that  case  the  declaration  was  In  trespass 
on  tbe  case,  and  the  plaintiff  averred  that 
be  bod  purchased  a  lot  in  the  city  of  Par- 
kersburg,  and  erected  a  dwelling-house 
thereon,  at  a  time  wben  tbe  established 
grade  on  a  street  adjoining  said  lot  was 
fixed  by  tbe  city  engineer;  that  subse- 
quently tbe  city  commenced  to  change  tbe 
grade  of  said  street,  until  the  grade  was 
made  five  feet  or  more  above  that  which 
was  tbe  established  grade  of  said  street  at 
tbe  time  tbe  plaintiff  became  owner  of  said 
lot,  thereby  obstructing  egress  and  in- 
gress to  plaintiff's  dwelling-house.  And 
It  Is  all^^eid  that  br  reason  of  tbe  premises 
plaintiff  has  been  and  is  greatly  annoyed 
and  inconvenienced  in  the  use,  possession, 
and  enjoyment  of  said  dwelling-house,  etc., 
and  tbe  same  thereby  became  and  were 
Sreatly  damaged  and  lessened  in  value,  to 
tbe  damage  of  the  plaintiff  f  500.  By  look- 
ing at  this  declaration  In  Johnson  v. 
Parkersburg.itwill  be  seen  that  the  plain- 
tiff avers  ownership  of  tbe  property,  oc- 
cupation of  the  same,  and  damage  to  its 
valoo.  The  demurrer  to  the  declaration 
was  overruled,  and  Judge  Johnson,  in  de- 
living  tbe  opinion  of  tbecourt,  lays  itdown 
an  a  well-established  rule  that,  where  tbe 
constitution  gives  a  right,  or  forbids  the 
doing  of  an  Injury  to  another,  and  no  ac- 
tion be  given  therefor  in  express  terms, 
■till  tbe  party  sball  have  an  action  there- 
for; and,  where  no  other  remedy  is  pro- 
vided, a  proper  remedy  Is  a  special  action 
on  tbe  case.  Tbe  declaration  in  that  case 
was  substantially  tbe  same  as  the  one  at 
bar,  with  tbe  single  exception  that  it  al- 
leged occupancy  by  the  plaintiff  at  the 
date  of  the  injury,  while  this  declaration 
declares  that  the  plaintiff  poaseaaed  the 
premises,  but  they  were  in  the  actual  oc- 
cupancy of  his  tenant  when  the  Injury  oc- 
curred. It  is  contended  that  there  is  good 
ground  for  demurrer,  and  that  it  is  neces- 
sary, in  an  action  of  trespass  on  the  case, 
tor  the  plaintiff  to  allege  not  only  owner- 
ship and  constructive  poBBesaion,  but  act- 


ual occupancy  In  himself;  and  to  sustain 
this  position  the  case  of  Gillison  v.  Charles- 
ton, 16  W.  Va.  'J8S,  is  relied  upon.  The  syl- 
labus in  that  case  says  that  to  maintain 
an  action  of  trespass  for  Injury  to  real  es- 
tate It  Is  necessary  to  allege  and  prove 
possession,  either  actual  or  constructive, 
in  tbe  plaintiff  at  the  time  the  injury  was 
done.  Upon  looking  at  the  case  itself,  it 
appears  that  the  declaration  states  that 
tbe  plaintiff  was  seised  in  fee  as  truatee  for 
one  Hattie  Slack,  and  then  proceeds  to 
allege  that  she  was  continuously  in  pos- 
session of  the  injured  premises.  But  tbe 
declaration  omits  to  allege  that  the  plain- 
tiff was  seised  of  the  premises  at  the  time 
tbe  injury  took  place;  and  it  is  because  of 
this  omission  that  Judge  Johnson  sus- 
tained the  demurrer  to  the  declaration. 
In  his  opinion  he  makes  this  quite  clear 
when  he  says:  "If  Hattie  Slack  was  a 
leasee  of  the  property  at  the  time  of  the  in- 
jury thereto,  then  she  should  have  brought 
tbe  action  in  her  own  name;  but  if  she 
wajB  occupying  tbe  premises  under  tbe 
deed  of  trust  to  tbe  plaintiff  Gillison, 
then  the  declaration  should  have  shown 
that  such  trustee  at  that  time  held  tbe 
proport.v  and  had,  therefore,  constructive 
possession  thereof. "  Now,  the  possession 
of  tbe  tenant  is  the  possession  of  the  land- 
lord. Tbe  tenant  may  bave  his  action  for 
a  temporary  disturbance  of  bis  enjoyment 
of  tbe  premises,  but  for  permanent  injury 
to  the  reversion,  inheritance,  or  freehold 
the  right  of  action  Is  in  him  who  is  seised 
and  possessed  of  the  same,  whether  his 
possession  be  actual,  by  his  own  occupa- 
tion, or  constructive,  by  the  occupation 
of  his  agents,  servants,  or  tenants.  For 
authority  on  this  position  I  may  cite  Tay- 
lor on  Landlord  &  Tenant  as  follows: 
"An  action  on  tbe  case  for  damages  Is  tbe 
proper  remedy  whenever  the  plaintiff  has 
merely  a  reversionary  Interest  In  tbe  prop- 
erty, the  possession  being  In  another,  for 
the  erection  of  any  kind  of  nuisance,  or  for 
not  repairing  a  privy  near  to  plaintiff's 
house;  for  not  emptying  a  cess-pool  or 
sewer;  for  manufacturing  candles,  or 
erecting  aforge;  for  undermining  ahouse; 
tor  obstructing  the  entrance  to  a  house; 
for  not  sustaining  a  sea-wall,  whereby 
plaintiff's  property  was  Injured ;  for  cut- 
ting down  trees  to  the  shade  of  which  the 
plaintiff  was  entitled  as  occupant  of  the 
messuage;  for  keeping  a. slaughter-bouse 
near  the  plaintiff's  bouse;  for  erecting  a 
building  from  which  the  water  runs  on 
plaintiff's  house,  whereby  it  was  injured; 
for  continuing  an  iron  manufactory,  and 
making  noise  and  annoying  the  plaintiff  in 
the  occupation  of  his  bouse;  or  for  exca- 
vating the  defendant's  ground  too  close  to 
the  foundation  of  the  plaintiff's  house,  (he 
having  acquired  a  right  to  the  support  of 
tbe  defendant's  land.)  whereby  its  fall  was 
accelerated. "  2  Tayl.  Landl.  &  Ten.  §  783. 
But,  even  had  the  law  been  otherwise 
heretofore,  the  provision  of  the  constitu- 
tion expressly  declares  that  compensation 
for  property  taken  or  damaged  shall  be 
paid  to  the  "owner;"  and  to  say  that  the 
owner  cannot  recover  such  compensation 
for  permanent  damage  to  the  value  of  his 
property,  because  he  is  not  at  tbe  time  In 
its  actual  occupancy,  would  be  to  destroy 
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a  conBtltnttooal  rlgbt  In  direct  violation 
of  the  spirit  bdU  letter  of  the  constitution. 
When  we  come  to  consider  subsequent 
and  more  recent  exposition  of  the  statute 
by  this  court  in  the  case  of  Spencer  v.Rail- 
ruad  Co.,  23  W.  Va.  406,  and  Smith  ▼.  RaU- 
road  Co.,  Id.  451,  all  difficulty  as  to  tbe 
rights  and  remedies  of  tbe  mere  tenant  or 
owner  of  a  term  upon  the  one  band,  and 
tbe  owner  of  the  fee  or  inheritance  on  tbe 
other,  disappears.  In  those  cases,  both  in 
the  syllabus  and  opinion,  it  is  made  per- 
fectly clear  that  for  permanent  Injuries  to 
the  value  of  the  property  entire  damages 
can  be  recovered  in  one  suit,  and  no  sec- 
ond suit  can  be  brought  for  the  same  cause 
of  action.  It  is  also  manifest  from  the 
study  of  those  ccusesthat  the  owner  recov- 
ers damages  which  necessarily  result  from 
the  building  and  proper  use  by  tbe  rail- 
road company  of  its  track  in  the  adjoiiting 
street  which  it  has  taken  and  occupied. 
For  any  particular  act  of  carelessness 
whereby  the  possession  of  the  tenant  was 
disturbed,— not  by  such  proper  and  law- 
ful use,  but  by  the  reverse,— he  might  per- 
haps bring  his  action  for  the  disturbance 
of  bis  possession  and  temporary  enjoy- 
ment of  the  premises.  A  consideration  of 
tbe  principles  here  laid  down  and  enforced 
by  our  own  court  wUI  relieve  us  of  much 
difUculty  in  this  case. 

The  declaration  alle^ws  ownership  in  fee 
of  the  property,  constmctive  possession 
in  the  plaintiff,  and  counts  for  damage  to 
the  valu  e  of  the  property,  alleging  perma- 
nent Injury,  in  almost  the  exact  language 
of  the  allegation  of  tbe  declaration  in 
Johnson  ▼.  Parkeraburg.  We  think,  there- 
fore, that  there  was  no  error  in  overruling 
the  demurrer  to  tbe  declaration. 

A  great  many  ezceptions  were  reserved 
by  the  defendant  on  account  of  the  admis- 
sion of  improper  evidence.  The  first  aa- 
Hignment  on  this  subject  was  that  evi- 
dence was  admitted  showing  that  the  ten- 
ant of  the  plaintiff  had  infant  children. 
This  evidence  was,  of  coarse,  irrelevant, 
and  sbonld  have  been  rejected,  as  it  bad 
no  more  bearing  on  the  case  than  If  wit- 
ness had  been  asked  tbe  names  of  Noah's 
children.  I  think  the  exception  trivial, 
however,  as  such  evidence  could  not  possi- 
bly have  affected  the  verdict  of  the  Jary. 
Evidence  of  the  rental  value,  also  that 
plaintiff  had  been  offered  $1,000  for  his 
property,  would,  seem  to  be  proper  in  as- 
sisting the  jury  in  estimating  the  perma- 
nent damage.  In  the  case  of  Mason  v. 
Bridge  Co.,  20  W.  Va.  223,  the  court  admit- 
ted evidence  of  the  assessed  value  for  pur- 
poses of  taxation,  as  also  the  rental  value 
of  Mason's  property;  and  this  court  said 
it  was  not  error.  Several  exceptions 
were  taken  to  the  evidence  that  cars  were 
run  on  said  track,  and  at  times  left  stand- 
ing thereon,  and  that  smoke  and  soot 
from  the  engine  could  be  carried  by  the 
wind  to  plaintiS's  dwelling.  All  these  ob- 
jections are  readily  disposed  of  by  consid- 
ering tbe  distinction  already  drawn  from 
the  decisions  of  this  court  In  Spencer  v. 
Railroad  Co.,  and  Smith  v.  Railroad  Co., 
reported  in  23  W.  Va.,  as  cited  supra. 
There  was  no  evidence  given  of  any  care- 
lees  or  improper  use  of  track  orrunning  of 
ears.    It  Is  altio  perfectly  proper  and  law- 


ful for  a  railroad  company  to  keep  its  cars 
standing  on  its  own  track  whenever  its 
business  so  requires.  Evidence  of  the  nec- 
essary and  proper  use  of  the  railroad  is 
tbe  very  evidence  which  Is  most  material 
and  proper  in  estimating  the  permanent 
damage  to  the  property.  The  court  con- 
fined this  evidence  np  to  the  time  of  the  in- 
stltntion  of  the  suit,  and  of  this  restriction 
the  defendant  certainly  could  not  com- 
plain. These  obssrvatlons  disiioseof  the 
defendant's  motion  to  exclude  the  plaio- 
titrs  evidence,  as  also  his  motion  to  direct 
tbeinry  to  disregard  the  same. 

With  reference  to  admitting  the  paper 
signed  by  John  W.  Garrett,  president  of 
the  Baltimore  &  Ohio  Railroad  Company, 
and  the  record  of  the  proceedings  at  the 
meeting  of  the  directors  of  the  Parlcera- 
hurgBranch  Railroad  Company,  the  ques- 
tion whether  the  defendant  was  responsi- 
ble for  the  ficcupation  of  the  street  was  a 
material  point  to  be  decided,  and  in  that 
connection  this  evidence  would  appear  nn- 
objectionable.    Whart.  Grim.  Ev.  $527. 

Another  error  in  the  ruling  of  the  cuart 
strongly  Insisted  on  by  the  plaintiff  In  er- 
ror's counsel.  In  his  brief.  Is  that  the  court 
refused  to  allow  the  secretary  of  the  Park- 
ersbnrg  Branch  Railroad  Company  to  tes- 
tify in  regard  to  tbe  result  of  his  examina- 
tion of  the  books  of  the  company  as  to  a 
certain  Item  of  accounts  covering  the  pe- 
riod of  the  work  done  in  laying  the  Avery- 
Street  track  in  question.  These  books 
were  not  kept  by  the  witness,  but  were 
kept  by  some  one  in  the  city  of  Baltimore; 
nor  was  there  any  evidence  that  this  par- 
ticular acconnt  was  kept  in  more  books 
than  one.  This  being  the  case,  the  proper 
mode  of  proving  the  account  would  have 
been  the  production  of  the  books,  or, 
if  this  were  very  inconrenlent  or  impossi- 
ble, there  should  at  leaat  have  been  pre- 
sented to  tbe  Jury  an  authenticated  copy 
of  such  account ;  and  this,  upon  the  gen- 
eral principle  that  secondary  evidence  is 
not  admissible  where  better  evidence  or 
the  best  evidence  is  accessible.  1  Greenl. 
Ev.  9S  ^>  n. 

We  come  now  to  consider  tbe  instmc- 
tions.  Tbe  plaintiff  offered  none,  and  the 
defendant's  were  as  follows:  "The  jury 
are  Instructed:  (1)  That  upon  the  issue 
joined  on  the  first  count  in  tbe  declaration 
in  this  action  the  plaintitt  is  not  entitled 
to  recover  damag^es  for  or  on  account  of 
any  permanent  injury  or  diminution  of  tlie 
value  of  the  house  and  lot  in  question. 
(Granted.)  (2)  Tbatnpon  theissue  Joined 
in  this  action  opon  the  first  count,  tlie 
plaintiff  is  not  entitled  to  have  damages  on 
account  of  any  supposed  future  and  per- 
manent injury  to  the  plaintiff's  property  by 
reason  of  tbeconRtruction  and  operation  of 
the  railroad  track  inqueetion.  (Granted.) 
(S)  That  upon  the  flrstcount  in  his  declara- 
tion the  plaintiff  is  not  entitled  to  recover 
on  account  of  any  injury  to  the  premises 
of  the  plaintiff,  not  of  a  permanent  char- 
acter, but  which  may  be  Incidental  to  tbe 
moving  of  engines  or  cars,  or  both,  on  tbe 
said  track,  and  which  may  disturb  the 
possession,  or  interrupt  the  egress  or 
ingress  and  the  use  and  enjoyment,  of  said 
property.  If  the  jury  believe  from  the  evi- 
dence that  the  plaintiff  on  the  5th  day  o( 
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September,  1886,  and  the  28th  day  thereof, 
was  not  in  poraeasion  of  said  property, 
but  that  said  premlseB  were  then  and  there 
in  the  poBseBBlon  of  George  Hartlelber,  the 
tenant  of  the  plaintitt,  under  a  lease. 
(Granted.)  (4)  That  the  plaintiff  la  not 
entitled  to  recover  upon  the  second  count 
in  this  action  it  the  Jury  belieye  from  the 
evidence  that  the  pramisea  in  question 
were  on  the  5th  day  of  September,  1886, 
and  from  thence  to  tho  29th  day  of  Sep* 
tember,  1885,  in  the  possession  of  George 
Hartleiber.  the  tenant  of  the  plaintitt,  and 
tlie  plaintiff  bimaelt  was  not  then  In  po8> 
session  and  enjoyment  of  said  premises. 
(Refused.)  (5)  If  the  Jury  beliere  from  the 
evidence  that,  at  the  time  the  track  on 
Averr  street  in    question  was  laid,  the 

glalntltr  was  notin  possession  of  the  prem- 
ies, but  that  thn  same  were  in  the  use  and 
anjoyment  ol  his  tenant,  GeorKe  Hartlei- 
ber, then  the  plaintitt  cannot  maintain 
this  action  for  any  injury  cansed  by  said 
railroad  traclc,  or  its  use  and  operation, 
which  merely  affected  the  possession  and 
USA  and  enjoyment  of  the  premises,  or  in- 
terfered with  the  egress  or  Ingress  to  the 
•ame  from  tlie  time  such  track  was  laid  to 
and  including  the  time  of  commencing  this 
fluit.  (Granted.)  (6)  That  upon  the  sec- 
ond count  in  this  action  theplalutilf  is  not 
entltle<l  to  recover  any  damages  tor  or  on 
account  of  any  permanent  injury  to,  or 
diminution  of  the  value  of,  the  premises  in 
question.  (Refused.)  (6)  By  the  Court. 
( It  the  Jury  believe  from  the  evidence  that 
the  property  of  the  plaintitt  has  been 
liermanently  injured  and  damaged,  and  its 
value  depreciated,  by  the  laying  and  con- 
«tructIon  of  the  railroad  track  In  question. 
and  that  the  defendant  laid  or  had  it  laid 
«nd  constructed  by  its  agents  and  em- 
ployes, then  the  piaintlB  may  nicover  un- 
der the  second  count  in  the  declaration. ) 
(Given  by  the  court.)  (7)  That  if  the  Jury 
believe  from  the  evidence  that  at  the  time 
the  railroad  track  was  laid,  and  at  the 
time  this  suit  was  commenced,  the  prem- 
ises of  the  plaintiff  were  in  the  poBsession, 
use,  and  enjoyment  of  his  tenant,  George 
Hartleiber,  at  a  certain  rent  reserved  up- 
on contract,  then  the  plaintiff  is  not  enti- 
tled to  recover  for  or  on  account  of  any 
Injury  to  the  comfortable  and  free  enjoy- 
ment of  said  premises  by  smoke  or  nulse, 
or  the  interruption  of  the  convenient 
means  of  access,  ingrpss,  or  egress  to  and 
from  said  premises,  (during  the  occupancy 
by  Haid  tenant,)  or  of  any  rights  incident 
to  the  whole,  and  affecting  its  present  em- 
Joyment  or  value.  (Granted.)  (8)  That 
the  plaintiff  in  this  action  Is  not  entitled 
to  recover  upon  the  matters  alleged  in  bis 
declaration  tor  any  alleged  injury  caused 
to  said  property  by  the  laying  of  the  said 
track;  that  is.  of  a  permanent  character, 
and  which  affects  injuriously  or  lessens 
the  entire  value  of  said  propertv.  (Re- 
fused.) (9)  That  by  the  ordinances  and 
agnteroent  of  the  city  of  Parkersburg  and 
the  Parkersburg  Branch  Railroad  Co., 
^veu  in  evidence,  the  Parkersburg  Branch 
Itailrttad  Co.  was  authorized  to  lay  a  rail- 
road track  on  Avery  street  (from  the  cor- 
ner of  Littleton,  now  5th  street)  so  as  to 
connect  with  the  track  of  said  railroad 
company  on  Kanawha  street,  iu  Parkers- 


burg, and  it  the  Jury  believe  from  the  evi- 
dence that  the  said  Parkersburg  Branch 
Railroad  Co.  laid  and  constructed  said 
railroad  track,  and  that  stdd  company 
tnrnlabed  the  material  and  paid  the  ex- 
pense of  laying  the  same,  and  that  the  de- 
fendant company  did  not  lay  said  track, 
(or  have  Itlaid  by  its  agents  or  employes,) 
they,  the  Jury,  must  find  tor  the  defendant. 
(Granted  as  modified.)  (10)  That  the 
plaintiff  in  this  action  ia  not  entitled  to 
recover  any  damages  on  account  of  any 
injury  occasioned  by  the  operation  of  said 
railroad  track  by  the  running  of  cars  or 
engines  thereon,  or  by  smoke,  noise,  or 
aoot,  or  other  incidental  drcnmstancea 
attending  the  operation  of  said  railroad 
track,  before  the  28th  day  of  September, 
1886,  or  since  that  date,  and  as  to  this 
claim  of  the  plaintiff  the  Jury  must  find  for 
the  defendant.  (Refused.)  (11)  In  this 
action  the  jury  cannot  take  into  consider- 
ation, iu  ascertaining  any  damages,  the 
rental  value  of  the  property  of  the  plain- 
tiff before  or  after  the  laying  of  the  track 
in  question.  (Refused.)  (12)  In  this  ac- 
tion the  Jury  cannot  take  into  considera- 
tion, in  ascertaining  damages,  it  any.  the 
market  value  of  the  property  of  the  plain- 
tiff before  or  after  the  laying  of  tlie  track 
in  question.  (Refused.)  (18)  It  the  plain- 
tiff was  not  in  possession  of  the  property 
at  the  time  the  track  was  laid,  and  at  the 
time  this  suit  was  brought,  but  the  prop- 
erty was  in  posaeasion  of  hia  tenant,  be 
cannot  maintain  this  action.  (R^sed.) 
(14)  The  burden  of  proof  is  on  the  plaintiff 
to  make  out  his  case  by  a  preponderance 
of  evidence  as  delivered  to  the  Jury  in  the 
presence  of  the  court,  (and  the  situation 
of  the  property  in  question  as  viewed  by 
Hie  Jury  under  the  order  of  the  court,)  and 
(it  devolves  on  the  plaintiff  by  like  pre- 
ponderance of  evidence  to  satisfy  the  Jury) 
that  the  defendant  laid  the  said  track. 
(Given  aa  modified.)  (16)  The  Jury  are 
not  to  take  Into  consideration  anything 
or  any  Impreaalon  tliey  aaw  at  the  view  of 
the  premises,  in  determining  the  rights  of 
the  parties  to  this  suit.  (Refused.)  (16) 
(Withdrawn  by  defendant.)  (17)  In  de- 
termining this  caae  the  Jury  are  not  to 
take  into  conaideration  any  future  or  pro- 
spective injury  or  damage  thatthe  plaintiff 
might  auatain  by  reoaon  of  the  railroad 
track,  nr  its  use  and  operation,  to  hia  aatd 
property,  (but  they  may  take  into  conaid- 
eration any  permanent  damages  to  and 
depreciation  of  the  value  of  hia  aaid  prop- 
erty by  the  laying  and  construction  of  said 
track.)  (Given  aa  modified.)  (18)  That, 
to  Jnatify  the  plaintiff  to  recover  damagea 
for  the  laying  of  the  track  in  queetion,  it  la 
his  duty  to  allege  both  hia  title  to  and 
possession  of  the  premises,  (by  himself  or 
hlH  tenant.)  and  also  that  bis  property 
had  been  permanently  Injured  and  dam- 
aged, and  rendered  of  less  value,  by  reason 
of  the  existence  and  operation  of  the  said 
railroad,  and  also  to  prove  his  right  to 
recover  upon  such  allegations  by  a  pre- 
ponderance of  evidence,  and,  tailing  to  do 
so,  the  Jury  must  find  for  the  defendant. 
(Given  as  modified.)  (19)  That  the  Jury 
In  this  case  cannot  takeinto consideration 
any  conjectures  of  what  might  happen  by 
the  prospective  use  and  operation  ot  said 
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track  to  tbe  property  of  the  plaintiff,  In  or- 
der to  CBtlmate  any  dama^eBln  this  action, 
If  tbey  Bbonld think  tbeplaintifl  entitled  to 
recover  anything.  (Granted.)  (20)  The 
motive  or  purpose  of  the  corporation 
which  laid  the  railroad  track  In  question 
l8  not  a  matter  to  be  considered  by  the 
]ury  in  tbis  case  for  any  purpose.  (Grant- 
ed.)" 

I  bave  marked  them  so  as  to  show 
which  were  g:iven,  which  refused,  and 
which  granted  after  modification,  but  re- 
fused until  modified  by  tbe  court.  It  will 
be  observed  that  the  third  Instruction, 
which  was  granted  by  tbe  court,  carefully 
guards  tbe  defendant  from  any  damage 
wblcb  the  Jury  might  bave  been  misled 
into  giving  for  the  temporary  nuisance 
and  disturbance  of  possession  while  tbe 
premises  were  actually  occupied  by  the 
plaintlO's  tenant,  and  for  which  the  ten- 
ant himself  might  possibly  bave  a  cause  of 
action.  The  fourth  Instrnction  was  prop- 
erly refused,  upon  tbe  grounds  heretofore 
fully  explained  in  this  opinion.  The 
sixth  instruction  was  refused  by  tbe 
court,  and  one  given  in  lieu  thereof  wblcb 
is  Extremely  clear  and  perspicuous,  laying 
down  tbe  law  upon  this  subject  as  we  un- 
derstand it  to  be.  Tbe  grarameu  of  the 
charge  in  tbe  second  count  Is  that  the 
said  "dwelling-house  and  premises  haye, 
by  means  of  tbe  said  premises  aforesaid, 
been  greatiy  damaged,  lessened  In  value, 
and  permanently  injured."  This  conclu- 
sion is  almost  Identically  the  same  as  that 
of  the  declaration  in  Johnson  v.  City  of 
Parkersbnrg,  16  W.  Ya.  406,  except  that  it 
is  rendered  still  more  appropriate  as  a 
count  for  permanent  injury  by  charging 
in  direct  language  that  the  property  has 
been  "permanently  injured."  There  was 
no  error  in  this  action  of  tbe  court.  And 
for  tbe  same  reasons  the  eighth  was  prop- 
erly refused.  The  ninth  instruction  was 
modified  by  tbe  court  in  such  manner  as 
to  cull  to  tbe  attention  of  tbe  Jury  the  fact 
that  tbe  defendant  would  be  gruilty  of  tbe 
trespass  it  it  committed  tbe  injury  through 
its  agents  or  employes;  and  under  the  evi- 
dence In  this  case  we  caqnot  say  that  this 
was  improper.  Had  tbe  court  given  the 
tenth  instruction,  it  would  baye  been 
equivalent  to  directing  tbe  Jury  to  find  for 
the  defendant;  since,  if  they  could  not 
give  damage  for  anything  that  occurred 
before  a  given  date,  nor  since  that  date, 
of  course  they  could  nut  give  damages  at 
all.  Under  our  view  of  tbe  case,  as  al- 
ready expressed  in  this  opinion,  it  was 
not  error  to  refuse  such  an  instruction. 
Tbe  eleventh,  twelfth,  and  thirteenth  In- 
structions were  erroneous  for  reasons  al- 
ready appearing  from  what  we  bave  here- 
tofore said  in  regard  to  the  nature  of  the 
action  and  the  character  ol  the  evidence. 
The  modlflcation  of  the  fourteenth,  and 
the  rejection  of  tbe  fifteenth,  Involve  tbe 
consideration  of  our  statutes  permitting 
tbe  Jury  at  their  own  request,  or  on  mo- 
tion of  either  party,  to  inspect  the  prem- 
ises in  dispute.  The  object  of  such  view 
roust  be  to  acquaint  the  Jury  with  the 
situation  of  the  premises,  and  the  loca- 
tion of  the  property,  so  that  tbey  may  bet- 
ter understand  the  evidence,  and  apply  It 
to  tbe  local  surroundings  of  the  case.    To 


instruct  them  to  disregard  evorythine 
they  saw,  and  every  impression  tbey  de- 
rived from  the  view,  would  be  to  mislead 
them,  because  It  is  apparent  that  the 
view  would  be  absolutely  useless,  and 
would  not  conduce  to  a  "Just  decision,"  if 
bot  b  sight  and  apprehension  were  to  be 
closed  against  tbe  results  naturally  to  be 
derived  from  an  inspection  of  tbe  premises. 
Code  1887,  c.  116,  §  80;  Baltimore  ft  O.  R. 
Co.  V.  Woods,  14  Grat.  471.  The  modifi- 
cations of  the  seventeenth  and  elgbtnentb 
instructions  propound  the  law  precisely 
as  we  understand,  and  have  endeavored 
to  explain,  It. 

Finally,  upon  the  motion  to  set  aside 
the  verdict,  and  grant  a  new  trial,  actios 
npon  tbe  well-settled  rule  of  this  court, 
where  the  evidence,  and  not  the  facts 
proved,  is  certified,  we  cannot  say  that 
the  court  below  erred  in  refusing  tbe  mo- 
tion; and  the  action  of  tbe  court  and  Its 
Judgment,  for  the  reasons  stated,  ate 
affirmed. 

Enolish  and  Brannom,  JJ.,  coneorred. 
Holt,  J.,  absent. 


Bartlbtt  t.  Lkiundbs  at  aJ. 
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DwtBass— PKiosrrr  or  Lisss — CoHruomrs 
Claihs. 
1.  Goods  are  on  leased  premises,  liable  to 
rant  They  are  levied  upon  for  taxes  against  tbe 
lessor,  sad  sold  therefor  on  the  premises  without 
removal,  the  leasee  becoming  the  purchaser,  and, 
he  not  paying  the  purchase  money,  two  parties 
assume  payment  of  it;  and  shortly  after,  while 
the  property  remains  on  the  leased  premises,  the 
lessee  executes  to  these  two  parties  a  deed  of  trust 
conveying  such  property  to  indemnify  them 
against  loss  In  case  they  should  pay;  the  sheriir 
who  sold  tbe  property  still  retaining  possessioa 
after  the  execution  of  such  deed  of  txust  until 
actual  payment  to  him,  whloh  payment  is  made 
by  tbe  parties  who  assumed  it.  After  such  pay- 
ment the  trustee  takes  possession  of  the  property, 
and  a  distress  for  rent  is  made  on  t^e  property 
within  80  days  after  its  removal  from  the  prem- 
ises. Held,  the  distress  for  rent  has  preferenoe 
over  tbe  deed  of  trust. 

9.  A  proceeding  nnder  section  6,  a  107,  Code 
test,  to  determine  conflicting  claims  as  to  prop- 
erty distrained  for  rent  betwe^  the  landlord  dis- 
training and  a  person  claiming  the  property  or  its- 
proceeds,  is  a  statutory  proceeding  solely  to  de- 
termine such  conflicting  claims;  and  there  can- 
not be  rendered  in  suoh  proceeding  a  Judgment 
for  money  for  tlie  value  of  the  property  in  favor 
of  the  landlord  against  the  person  making  sndk 
adverse  claim,  though  be  has  received  the  prop- 
erty or  its  proceeds. 

{Syliabut  by  the  Court.) 

Error  and  supersedeas  to  circuit  courts 
Harrison  countv. 
John  Bassell,  for  plaintiff  in  error 

Brannon,  J.  On  November  19, 18^  Jo- 
slab  W.  Lynch  leased  to  Peter  L.  Lynch 
a  tract  of  land  In  Harrison  county  for  two 
years.  In  tbe  contract  ol  lease  the  lessor 
sold  to  tbe  lessee  tbe  personal  property 
involved  in  this  case,  wblcb  was  then  on 
the  leased  land.  At  the  date  of  tbe  lease. 
tbe  lessor,  Joslah  W.  Lynch,  owed  taxes 
for  the  years  1885  and  1886;  the  taxes  for 
1885  being  $306.29,  of  which  $189.64  was  on 
tbe  land  leased,  and  for  1886  tbe  taxes  be- 
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Ing  $812.82,  of  wbieh  f  189.19  waB  on  said 
land  After  tbe  date  of  the  lease  the  sher- 
iff of  Harrison  levied  on  said  property  for 
said  taxes,  and  on  January  22,  1887,  be 
Bold  It,  by  coQsent  of  the  lessee,  on  tbe 
said  leased  land,  where  it  sttll  remained, 
and  said  lessee,  Peter  L.  Lynch,  became 
the  purchaser,  but  he  did  not  then  pay  the 
sheriff  tbe  purchase  money,  and  R.  T. 
Lioundes  and  Peter  I.  Lynch  assumed  its 
payment;  and  on  January  24,1887,  said 
lessee,  Peter  L.  Lynch,  made  a  deed  of 
trust  to  .1  obn  Bassell,  as  trustee,  to  indem- 
nify R.  T.  Lonndes  and  Peter  L  Lynch 
aEai&st  loss  by  reason  <if  their  atmumpait 
of  said  purchase  money  on  such  sale,  and 
other  debts  they  assumed.  In  the  event 
they  should  be  compelled  to  pay  tbe  same. 
Loundes  paid  the  sheriff  for  Peter  L.  Lynch 
this  money,  called  In  tbe  bill  of  exceptions 
"taxes,"  but  ]OBt  when  does  not  appear. 
The  sherltt  held  the  property  in  his  posses- 
sion on  tbe  leased  premises  under  bis  tax- 
levy  until  he  was  so  paid.  Tbe  deed  of 
tmst  was  admitted  to  record  April  9, 
1887.  John  Bassell,  trustee,  took  posses- 
sion of  the  property  under  the  deed  of 
tmst  about  September,  27, 1877.  On  Octo- 
ber 2, 1887,  Mary  Jane  Bartlett,  being  the 
assignee  of  Joslah  W.  I^nch  of  one  year's 
rent  due  from  Peter  L.  Lynch,  amonnting 
to  f  700  principal,  immediately  after  it  fell 
due  sued  out  a  distress  warrant  therefor, 
and  caused  it  to  be  levied  on  October  4, 
1887,  on  said  personal  property,  beingthen 
in  tbe  possession  of  Loundes  and  Lynch, 
and,  after  the  levy,  sold  by  Bassell,  trus- 
tee, bnt  having  been  removed  from  the 
leased  premises  less  than  30  days  prior  to 
tbe  levy  of  tbe  distress  warrant.  Said 
Bartlett  gave  an  Indemnifying  bond  to 
farther  the  sale,  and  Loundes  and  Lynch 
gave  a  forthcoming  bond  and  a  suspend- 
ing bond.  On  tbe  motion  of  said  Bart- 
lett, the  circuit  court  of  Harrison  county 
made  an  order,  in  view  of  sucb  conflicting 
claims,  that  an  issue  be  tried  at  its  bar  to 
ascertain  and  determine  whether,  at  tlie 
time  of  the  levy  of  tbe  distress  warrant  on 
said  property.lt  was  the  property  of  R.  T. 
Loundes  and  Peter  I.  Lynch ;  and,  a  Jury 
having  been  waived,  the  court  heard  the 
evidence,  and  on  Januar^8, 1889,  decided 
that,  at  tbe  time  of  the  levy  of  the  dis- 
tress warrant,  said  property  was  not  tbe 
property  of  Lonndes  and  Lynch,  bnt  the 
property  of  the  lessee,  Peter  L.  Lynch: 
and  it  being  agreed  that,  after  the  levy  of 
the  distress  warrant,  the  property  was 
sold  by  John  Bassell,  trustee,  under  said 
trust-deed,  and  the  proceeds  of  sale, 
amounting  to  9247.25,  were  paid  to  the 
cestui  que  trust  under  the  deed  of  trust, 
the  court  rendered  Judgment  against 
Loundes  and  Lynch  in  favor  of  said  Bart- 
lett for  9265.4'1,  with  interest  and  costs; 
and  to  that  jndgment  said  Loundes  and 
Lynch  obtained  a  writ  of  error  and  super- 
sedeas. 

The  position  of  tbe  parties  to  this  litiga- 
tion may  be  thus  stated :  Mrs.  Bartlett 
claims  that  the  property,  being  on  the 
leased  premises,  became  subject  to  the  lien 
for  her  rent  from  the  dateof  tbe  lease,  and 
that  no  lien  by  deed  of  trust  created  after- 
wards during  the  lease  could  affect  that 
lien,  by  reason  of  section  IL  c.  93,  Code 


18S7,  providing  that  the  distress  may  be 
levied  on  any  goods  of  the  lessee  found  on 
the  premises,  or  removed  therefrom  not 
more  than 30  days,  and  providing, further, 
that,  "If  any  lien  be  created  thereon  while 
they  are  on  the  leased  premises,  they  shall 
Im)  liable  to  distress,  but  npt  for  more 
than  one  year's  rent,  whether  It  shall  have 
accrued  before  or  after  tbe  creation  of  tbe 
lien. "  Lonndes  and  Lynch  claim  that  the 
case  falls  nnder  tbe  second  clause  of  sec- 
tion 11,  reading:  "If  the  goods  of  sucb 
lessee,  assignee,  or  under-tenant,  when 
carried  on  the  premises,  are  subject  to  a 
Hen  which  is  valid  against  his  creditors, 
his  Interest  only  In  sucb  goods  shall  be 
liable  to  distress ;"  and  In  connection  with 
this,  under  the  last  clause  of  section  12  of 
chapter  93,  reading:  ."Neither  this  nor  the 
preceding  section  shall  affect  any  lien  tor 
taxes,  levies,  or  militia  fines;"  that,  as 
against  a  tax-lien,  there  is  no  obligation 
to  pay  one  year's  rent;  and  that  tbe  sber- 
ifTs  levy  and  possession,  though  be  left 
the  property  on  tbe  premises,  worked.  In 
law,  a  removal  from  the  premises;  and, 
the  deed  of  trust  having  been  given  before 
the  sheriff  surrendered  possession  to  the 
lessee  under  his  purchase  at  tbe  tax-sale, 
is  to  be  held  as  a  Hen  against  the  prop- 
erty when  carried  on  tbe  premises,  and 
preferred  to  tbe  rent.  It  is  undeniable 
that  the  taxes  bad  preference  over  tbe 
rent,  and  that  had  the  appellants  Loundes 
and  Lynch,  or  any  one  othM:  than  Peter 
L.  Lynch,  purchased  at  the  tax-sale,  they 
would  have  taken  title  free  of  the  rent. 
Bnt  the  purchaser  was  Peter  L.  Lynch, 
the  lessee,  who  owed  tbe  rent.  Could  be 
say  to  bis  rent  creditor  that  the  property 
was  In  his  bands  absolved  from  tbe  rent 
because  of  tbe  sale  for  taxes?  Surely  be 
could  not.  Add  to  this  that  tbe  property 
never  was  tor  one  moment  oft  tbe  leased 
premises  until  Bassell  took  possession, 
long  after  its  sale.  If  Its  presence  on  said 
premises  is  a  dedslvely  controlling  fact. 
When  the  lessee.  Lynch,  bought  the  prop- 
erty at  the  sale  for  taxes,  as  he  owed  the 
rent,  he  simply  extinguished  tbe  taxes  as 
to  the  rent,  and  l^t  tbe  lien  for  rent  no 
longer  subject  to  them.  Was  It  not  still 
subject  to  levy  for  rent?  Was  there  ever 
a  moment  from  the  birth  of  tbe  rcnt-llen 
when  it  did  not  bind  the  property  tor  a 
time  subject  to,  but  after  the  sale  tree 
from,  the  taxes?  On  the  day  when  the 
lease  was  made,  the  lien  tor  rent  attached 
to  the  property.  What  ever  removed  it 
from  tbe  property  ?  Not  actual  removal 
from  tbe  premises,  for  it  had  not  been  re- 
moved 30  days  before  distress  was  made 
upon  it  for  the  rent.  The  sale  was  on 
January  22,  1887,  on  the  leased  premises. 
Two  days  later,  the  lessees  executed  to 
Loundes  and  Lynch  the  detid  of  trust  con- 
ferring their  right;,  the  property,  all  the 
while,  being  on  the  premises.  Tbe  land- 
lord's lien  was  not  dead,  but  still  adhered 
to  the  property ;  and,  when  the  deed  of 
trust  was  made,  it  vras  subject  to  the  Hen 
tor  rent.  Had  it  been  sold  to  a  stranger, 
could  not  the  lessor  have  claimed  any  sur- 
plus In  tbe  sberilT's  hands  under  a  levied 
distress  warrant?  Would  not  a  court  di- 
rect the  officer  to  pay  it?  The  closing 
clause  of  section  12  does  not  destroy  the 
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lien  for  rent,  bat  only  says  It  shall  not 
"altect  any  lien  for  taxes; "  ttaat  is,  it  on- 
ly subordinates  the  rent  to  the  taxes.  It 
matters  not  that  the  sherlS  still  held  pos- 
session  of  the  property  after  its  sale  until 
he  receiyed  the  money  lor  which  the  lessee 
bought  it;  and  that  while  he  so  held  pos- 
eesBion,  and  before  payment,  J^yncb  made 
the  deed  of  trust.  For  he  was  the  pur- 
chaser, his  title  to  become  perfect,  as  be- 
tween him  and  the  sheriff,  on  payment; 
and  on  such  payment  the  purchaser's  title 
dated  back  from  the  sale.'if  be  did  get  title 
then,  and  was  not  in  as  of  his  original  ti- 
tle. Whether  he  was  invested  asol  his  old 
title,  or  under  sheriff's  sale,  it  is  the  same 
to  the  landlord.  If  he  had  no  title  when 
be  made  the  deed  of  trust  because  of  sher- 
iff's possession,  how,  then,  did  he  confer 
title  on  the  trustee?  I  look  upon  the 
transaction  of  the  execution  of  the  trust- 
deed  as  a  loan  by  Loundes  and  Lynch  to 
the  lessee,  made  after  his  purchase  at  the 
tax-sale,  while  the  property  was  on  the 
land,  and  then  for  the  first  time  in  exist- 
ence, and  soborUlnate  to  the  lien  for  rent, 
which  lien  for  rent  dated  from  the  lease, 
never  ceased  a  moment,  and  was  consum- 
mated by  the  levy  of  the  distress  warrant 
after  the  tax-sale.  The  statute  gives  the 
landlord  security  by  lien  for  one  year's 
ren  t  against  debts  of  the  tenant  after  ac- 
cruing, and  a  right  to  enforce  it  by  dis- 
tress while  the  goods  are  on  the  premises, 
or  elsewhere  within  80  days  afterremoval. 
This  property  was  levied  upon  for  the  rent 
within  such  80  days,  while  it  was  In  the 
hands  of  Loundes  and  Lynch.  The  pos- 
session of  the  sheritr  had  ceased.  The 
floods  were  in  no  sense  in  custody  of  the 
aw.  If  that  would  prevent  the  levy  which 
consummated  the  lien.  The  sheriff's  spe- 
cial property  and  his  possession,  follow- 
ing as  a  matter  of  law  upon  his  levy  tor 
taxes,  had  ceased  when  the  distress  for 
rent  was  made.  So  also  had  then  ceased 
that  possession  which  after  sale  he  re- 
tained until  payment,  and  thelessee's  right 
became  nnqnalifled  on  such  payment ;  for, 
when  the  levy  was  made,  Loundes  and 
Lynch  bad  possession.  What  prevented 
the  levy  of  the  distress  for  rent  or  its  ef- 
fect? The  theory  In  behalf  of  Loundes 
and  Lynch  is  that  the  levy  for  taxes,  and 
sale  therefor  by  the  sherilf,  though  on  the 
premises,  and  though  the  goods  were  nev- 
er moved  from  the  premises  until  long  aft- 
4>r  the  sale,  is  tantamount  to  a  removal, 
and  Is  Just  the  same  as  if  the  sheriff  had 
taken  the  goods  to  the  court-house,  and 
there  sold  them  to  the  lessee,  and,  while 
off  the  leased  premises,  he  had  executed 
the  deed  of  trust  to  Bassell,  and  then  tak- 
en the  property  back  upon  the  leased 
premises,  and  that  the  property  would 
not  then  be  liable  for  the  rent,  because  it 
could  then  be  said  that  the  property  when 
carried  on  the  premises  was  already  sub- 
ject to  the  lien  of  the  deed  of  trust.  But, 
under  the  facts  as  they  are,  there  was  no 
actual  removal  of  the  property  from  the 
premises  by  the  sheriff. and  therefore  there 
was  no  carrying  of  the  property  on  the 
premises  after  the  sale,  no  second  carry- 
ing of  it  on  the  premises,  to  enable  us  to 
say  that  when  carried  on  the  premises  the 
property  was  subject  to  this  deed  of  trust. 


UndOT  the  facta  of  tbeease  as  it  la.  I  would 
say  that  the  carrying  of  the  property  on 
the  premises,  within  the  meaning  of  sec- 
tion 11,  is  the  original  carrying  of  It  on 
the  premises,  which  was  at  once  followed 
by  the  attaching  of  the  landlord's  lien;  or 
rather,  in  this  case,  as  the  property  was 
on  the  land  at  the  date  of  lease,.  November 
19, 1886,  It  is  its  presence  there  on  that  day 
which  we  are  to  deem  its  "carrying  on 
the  premises, "  in  the  eye  of  that  section. 
I  cannot  see  the  force,  in  this  connection, 
of  the  fact  emphasised  by  counsel  that  the 
sheriff  held  possession  after  sale,  not  only 
till  Loundes  and  Lynch  assumed  pay- 
ment, but  till  they  paid  the  sheriff  for  the 
lessee.  Lynch.  They  did  not  get  the  bene- 
fit of  the  taxes  by  subrogation  or  other- 
wise. They  paid  no  taxes,  though  so 
called,  for  the  lessee  did  not  owe  them; 
but  they  were  against  his  lessor,  Josiah 
W.  Lynch.  They  cdmply  paid  a  debt 
which  Peter  L.  Lynch,  tbe  lessee, owed  the 
sheriff  for  purchase  money  for  tbe  proper- 
ty, which,  with  other  debts  of  his,  they  as- 
sumed to  pay.  Therefore  I  think  this  deed 
of  trust  is  not  a  paramount  right  to  tbe 
rent,  but  subordinate  thereto. 

Counsel  for  appellants  asaimilatea  the 
case  as  it  is  to  what  it  would  be  bad  the 
goods  been  sold  at  tbe  court-house  to  tbe 
lessee,  the  deed  of  trust  then  executed  by 
him,  and  then  he  would  restore  them  to 
the  premises,  and  says  that  in  such  case  it 
is  certain  tbe  deed  of  trust  would  take  pre- 
cedence of  the  rent.  It  may  be;  but  even 
then  it  might  be  said  with  force  that  as 
the  rent  had  attached  at  the  date  of  tbe 
lease,  and  the  lessee  owing  the  rent  was 
the  purchaser,  it  was  not  the  return  of  the 
goods  to  the  leased  premises  after  the 
sale,  but  the  original  presence  there  at  tbe 
date  of  the  lease,  which  would  be  the  car- 
rying of  tbe  goods  on  the  premises  within 
the  meaning  of  the  eleventh  section.  I  am 
not  called  on  to  say  as  to  this.  Judge 
0HBI8TU.N  says,  in  City  of  BIchmond  v. 
Dnesbeny.  27  Grat.  213,  of  tbe  sections  In 
the  Virginia  Code  like  oura:  "From  these 
sections,  it  is  plain  tbat  the  intention  of 
the  legislature  was  to  secure  one  year's 
rent  to  the  landlord  against  all  liens 
created  by  the  tenant  after  the  lease  has 
commenced.  The  landlord  is  protected  by 
statute  against  all  deeds  of  trust,  mort- 
gagee, and  other  liens,  where  the  Itan  has 
bera  created  after  the  commencement  of 
the  tenancy,  upon  goods  on  the  leased 
premises  which  belong  to  a  psrson  liable 
for  rent,  and  '  where  there  is  an  existing 
liability  for  rent  in  arrear  or  to  l>eoome 
due  at  the  time  the  lien  is  created. "  The 
tenancy  and  Hen  in  this  case  antedated  the 
date  of  appellant's  deed  of  trust;  and  It 
seems  to  me  that  it  would  be  giving  a 
forced  construction  to  tbe  statute,  which 
ought  to  be  construed  favorably  to  tbe 
landlord  so  as  to  give  lilm  his  Just  debt, 
which  would  end  in  defeating  bim. 

But  we  see  no  warrant  for  the  Judgment 
for  money  rendered  against  I^onndes  and 
Lynch.  This  Is  a  proceeding  based  only 
on  the  statute,  (section  (i.e.  107. Code  1887.) 
and  not  a  common-law  action  for  the  pur- 
pose of  trying  a  conflicting  claim  to  prop- 
erty levied  upon  under  process,  and  imped- 
ing its  execution,  in  order  to  remove  such 
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claim  from  the  way  of  such  procem,  and, 
that  Oone,  the  mlRsloD  of  the  proceeding  in 
ended.  If  the  property  is  in  the  oflicer'H 
hands  after  the  decision,  he  sells  nnder  his, 
process.  If  a  forthcoming  bond  has  l>een' 
(Tiven,  he  sells,  it  the  property  be  fortbcnm- 
ins:  at  the  time  be  appoints,  and,  if  not  so 
forthcoming,  the  bond  ia  forfeited,  and  rer 
lief  is  had  as  nsnal  under  forthcoming 
bonds.  If  a  suspending  bond  has  been 
given,  any  damages  caused  by  suspension 
of  sale  to  atrait  the  decision  may  be  recov- 
ered under  it.  The  statute  does  not  con- 
template a  Judgment  for  the  value  of  the 
property  in  this  proceeding  by  way  of  an- 
ticipation of  such  other  proceedings.  Any 
defenses  they  might  have  in  proceedings 
thereafter  could  not  be  had  in  this  case. 
As  the  money  Judgment  is  reversed,  it  is 
useless  to  refer  to  the  point  that  it  should 
not  have  been  against  both  Loundes  and 
Lynch.  So  we  concur  with  the  circuit 
court  in  holding  that  Mrs.  Bartlett's  rent 
bas  preference  over  the  deed  of  trust,  but 
do  not  concur  in  its  rendering  a  Judgment 
tor  money  against  Loundes  and  Lynch. 
It  is  therefore  by  this  court  considered 
that  the  order  and  Judgment  of  the  circuit 
court  of  Harrison  county  in  this  proceed- 
ing, made  and  rendered  on  the  18th  day  of 
January,  1889,  be  reversed,  with  costs  In 
this  court  to  appellants:  and  this  court, 
proceeding  to  render  such  Judgment  as  the 
circuit  court  should  have  rendered,  doth 
find  and  consider  that  the  said  property 
at  the  time  of  tlie  levy  upon  It  of  the  war- 
rant of  distress  for  rent  in  the  record  men- 
tioned was  not  the  property  of  R.  T. 
Loundes  and  Peter  I.  I^rncb.  as  against 
said  warrant  of  distress,  and  that  said 

Eroperty  was  liable  thereto;  and  that 
[ary  Jane  Bartlett  recover  of  said  R.  T. 
Loundes  and  Peter  I.  Lynch  her  costs 
about  her  suit  in  the  circuit  court  of  Har- 
rison county  expended. 

LuOAS,  P..  and  Enoubb,  J.,  concurred. 
UOI.T,  J.,  absent. 


Croob  v.  West  Viroinia  C.  &  P.  Rt.  Co. 

OSupreme  Court  of  Appeals  of  Wett  Virginia. 
Feb.  ^1891.) 

liAKDAltOB— FLSAOWO — RlQBT    OF  ViXtlti  TO  BS 

'  Hkaki>. 
On  the  4th  September,  1890,  C.  obUlned  in 
a  prooeedinK  by  mandamv*  an  wder  for  a  per- 
emptory writ  oommandliig  a  railway  company  to 
forthwith  receive  and  recognize  him  as  a  director 
of  the  said  railway  company  for  the  year  for 
which  directors  were  elected  at  the  last  general 
laeeting  of  stoclcholderB  of  said  company,  held  to 
elect  directors  for  said  company  for  tue  year  1890, 
la  the  place  of  T.,  who  was  an  aoting  director  for 
that  year  under  a  claim  of  rIghU  T.  being  named 
as  a  party  in  the  alternative  writ,  but  not  served 
with  process  or  in  any  way  brought  before  the 
court  Held,  (1)  tbe  writ  of  mandamus  from 
its  nature  and  subject-matter  must  not  leave  Its 
range  of  action  to  indeterminate  outside  aaeer* 
talnment,  Imt  most  Indicate  with  reasonable  cer- 
tain^ the  precise  thing  to  be  done;  (2)  the  aot- 
ingdlrector  must  havean  opportunity  to  be  heard 
huore  his  right  is  passed  upon  and  determined. 
(SuUabus  by  the  Court) 

Error  to  circuit  court,  Mineral  county. 

W.  C.  aajrton  and  C.  W.  DaOvy,  for 
plaintiff  in  error.  Prtoe  <&  FlourBO)r,iat 
defendant  to  error. 


Hoi.T,  J.  On  the  4th  day  of  September, 
1890.  the  circuit  court  of  Mineral  coun'^ 
entered  an  order  awarding  a  peremptory 
writ  of  iatinda.mua  commanding  the  re- 
spondent, the  Wpst  Virginia  Central  ic 
Pittsburgh  Railway  Company,  to  forth- 
with receive  and  recognize  the  relator,  W. 
Irvine  Cross,  as  a  director  of  the  said  West 
Virginia  Central  &  Pittsburgh  Railway 
Company  for  the  year  for  which  directors 
were  elected  at  the  last  general  meeting  of 
the  stockholders  of  said  company,  held  to 
elect  directors  for  said  company  for  tlte 
year  1890.  The  execution  of  the  order  was 
suspended  on  motion  of  the  railway  com- 
pany, and  the  cause  brought  here  on  writ 
of  error.  The  facts  are  as  follows:  On 
tbe  19th  day  of  April.  1880,  W.  Irvine  Cross 
presented  bis  petition  to  tbe  Judge  of  tbe 
circuit  court  of  Mineral  county,  represent- 
ing that  be  was  a  stockholder  of  tbe  West 
Vhicinia  Central  ft  Pittsburgh  Railway 
Company.  That  a  corporation  called  the 
"Potomac  &  Piedmont  Coal  ft  Railroad 
Company"  was  chartered  by  the  legisla- 
ture of  West  Virginia  by  act  of  legislature 
of  astb  February,  1806.  That  by  act  of  16tb 
February,  1871,  tbe  time  for  organisation 
was  extended  for  three  years  from  16th 
February,  1871.  In  1873  the  people  of  tbe 
state  adopted  anew  cmistltutlon  contain- 
ing presentsection  4  of  article  11.  by  which 
cumulative  voting  of  stockholders  for  elec- 
tion of  directors  or  managers  was  pre. 
scribed.  Thatthe  legislature  in  Aprll,1878, 
passed  an  act  to  carry  out  that  provision 
of  the  constitntiou,  and  io  the  same  year 
another  act  to  the  same  effect  was  passed. 
On  tbe  26tb  March,  1882,  another  act  was 
passed  to  carry  into  effect  that  part  of  tbe 
constitution.  On  tbe  28d  February.  1881. 
an  aci>  was  passed  changing  the  name  of 
tbe  Potomac  ft  Piedmont  Coal  ft  Railroad 
Company  to  tbe  West  Virginia  Central  ft 
Pittsburgh  Railway  Company,  conferring 
laive  additional  and  different  powers  and 
increasing  tbe  limit  of  capital  stock  from 
f6.000.000  to  910,000,000.  That  on  25th 
June,  1881,  tbe  West  Vinrlnia  Central  ft 
Pittsburgh  Railway  Company  organised 
and  has  been  in  operation  ever  since.  That 
by  reason  of  tbe  premises  the  stockholders 
have  the  right  to  cumulate  their  shares  in 
the  electliin  of  directors.  That  on  the  SSrh 
day  of  February,  1890,  at  the  regular  an- 
nual meeting  of  the  stockholders,  petition- 
er was.  by  tbe  cumulative  method,  legally 
dected  a  stockholder,  with  others,  receiv- 
ing 69,300  votes,  whereas  W.  W.  Taylor, 
who  only  received  44,088  votes,  tbe  lowest 
number,  was  illegally  declared  elected. 
That  petitioner  was  nut  declared  elected. 
Thatpetitioner  demanded  of  the  company 
recognition  as  a  director,  but  it  was  re- 
fused. That  he  demanded  of  W.  W.  Tay- 
lor that  he  should  vacate  tbe  office  of 
director,  which  was  then  held  by  blm,  and 
allow  petitioner  to  fill  it,  but  Taylor  re- 
fused, and  continued  to  hold  said  office 
and  act  therdn.  He  tbeivtore  prayed  that 
a  writ  of  Biandamas  should  be  granted 
him.  directed  to  said  W.  W.  Taylor,  com- 
manding him  to  vacate  the  said  office  of 
director  then  held  by  him,  and  surrender 
the  same  to  iietitioner,  and  also  directed 
to  the  West  Virginia  Central  Railway 
Company,  ordering  and  directing  It  to  re- 
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ceive  and  recognize  petitioner  as  a  director 
of  said  company.  This  petition  was 
sworn  to,  and  thereupon  the  Jadge  in  va- 
cation on  21st  April,  1890,  by  order  fol- 
lowing the  petition,  ordered  the  alterna- 
tive writ  to  Issae.  On  the  same  day  the 
alternative  writ  following  the  same  recit- 
als was  issned,  and  service  thereof  had  on 
G.  W.  Harrison,  attorney  appointed  by 
the  railway  company  for  such  parpose. 
It  was  served  personally  on  W.  w .  Tay- 
lor by  delivery  of  a  copy  to  him  at  his 
residence  in  the  city  of  Baltimore  on  22d 
April,  1890.  The  service  of  the  alternative 
writ  was  noted,  and  the  cause  doclceted 
(n  the  circuit  court  of  Mineral  county.  On 
24th  April,  the  railway  company,  appear- 
ing oulyfor  that  purpose,  moved  to  quash 
the  writ  and  return  of  service  on  it,  and 
on  8d  of  May,  1890,  Taylor,  appearing  only 
for  that  purpose,  moved  to  quash  the  re- 
tnm  of  service  on  him ;  and  tberenpon  the 
conrt  overruled  the  motion  to  qnasb  the 
retnm  of  service  on  the  railway  company, 
sustained  the  motion  to  quash  the  return 
of  service  on  Taylor,  but  sustained  the 
company's  motion  to  quash  the  alterna- 
tive writ  itself.  Thereupon  the  court,  on 
motion  of  the  relator,  Crnss,  permitted  an 
amended  alternative  writ  to  be  filed,  also 
directed  to  the  railway  company  and 
Taylor,  as  the  original  alternative  writ 
bad  been,  commanding  the  same  things 
unless  they  should  cause  against  it.  This 
alternative  writ  was  never  served  or  at- 
tempted to  be  served  on  Taylor  in  any 
manner.  On  the  lOtb  day  of  June,  1890, 
the  railway  company,  for  canse  why  the 
peremptory  writ  of  waadamaa  prayed  for 
should  not  Issue,  filed  thoir  answer  show- 
ing: (1)  That  the  circuit  court  of  Mineral 
«ounty  had  no  Jurisdiction.  (2)  That  the 
writ  was  directed  to  respondent  by  its 
corporate  name,  and  not  to  the  directors 
as  a  body,  or  as  Individuals  composing 
the  board.  (8)  That  W.  W.  Taylor,  whose, 
place  as  a  director  Cross,  the  relator, 
seeks  to  take,  and  against  whom  he  prays 
a  writ  of  mandamuato  compel  him  to  sur- 
render the  office  of  director  to  Cross,  is  a 
non-resident  of  this  state,  and  not  a  party 
to  this  proceeding,  the  service  of  the  writ 
on  him  having  been  quashed.  (4)  After 
reciting  constitution,  statutes,  charters, 
«tc.,  on  the  subject,  respondent  claims  and 
avers  that  the  system  or  principle  of  cumu- 
lative voting  has  never  bi-en  applicable  to 
«a!d  company.  (6)  That  no  meeting  of 
its  stockholders  was  held  on  28th  Febru- 
ary, 1890,for  the  election  nf  directors;  that 
neither  Cross  nor  any  directors  were  elect- 
ed for  a  year  beginning  on  that  day; 
that  Cross  never  demanded  of  Taylor 
that  he  shoald  vacate  the  olSce  and  allow 
Vross  to  fill  the  same,  or  of  the  company 
that  it  should  recognize  lilni  as  a  director; 
that  the  stockholdem  did  for  the  year  1890 
■duly  elect  directors,  W.  W.  Taylor  among 
them,  and  that  said  directors  had  entered 
upon  the  discharge  of  their  duties,  and 
were  continuing  to  discharge  the  same; 
and  that  the  question  raised  was  one  of 
contested  election  and  title  to  office,  not 
to  be  properly  tried  by  a  writ  of  mnn- 
damns;  and  they  pray  Judgment  whether 
or  not  said  writ  should  be  issued.  On  the 
4tb  day  of  September,  1890,  the  relator,  W. 


Irvine  Cross,  demurred  to  respondent's  an- 
swer. In  which  respondent  Joined,  and  the 
court,  having  considered  the  matter,  was 
of  opinion  that  the  answer  was  insnffl- 
cient,  and  sustained  the  demnrra:,  and 
thereupon  it  was  considered  by  the  court 
and  ordered  that  a  peremptory  writ  of 
mandamus  be  Issued  in  this  case  without 
delay,  peremptorily  commanding  the  re- 
spondent, the  West  Virginia  Central  St 
Pittsburgh  Ball  way  Company,  to  forth- 
with receive  and  recognizotbesald relator, 
W.  Irvine  Cross,  as  a  director  of  the  West 
Virginia  Central  &  Pittsburgh  Ball  way 
Company  for  the  year  for  which  thedlrect- 
ors  were  elected  at  the  last  general  meet- 
ing of  the  stockholders  of  said  company, 
held  to  elect  directors  for  said  company  for 
the  year  1890,  to  which  ruling  respondent 
excepted. 

The  writ  of  mandsmas  from  Its  nature 
does  not  leave  its  scope— its  rangeof  ac- 
tion—to  Indeterminate  outside  ascertain- 
ment, but  contemplates  the  necessity  of 
Indicating  the  precise  thing  to  be  done; 
and  to  this  end  the  court  has  fnll  power 
to  be  advised  by  the  finding  of  a  Jury  or 
otherwise  of  the  preliminary  facts,  and  It 
makes  Its  peremptory  writ  reasonably 
precise  and  certain,  so  that,  among  other 
things,  it  may  know  that  it  has  been  exe- 
cuted or  obeyed.  This  order  for  tbe  writ 
to  go  leaves  us  in  the  dark  as  to  when  W. 
Irvine  Cross'  term  begins  or  ends,  so  mocb 
so  that  we  cannot  tell  whether  we  are 
called  upon  now  to  decide  moot  questions 
or  not.  We  know  that  the  last  day  of 
January,  1890,  has  expired,  and  that  the 
fourth  Tuesday  of  Jauuary,li$91,ha8  past, 
(see  section  41,  c.  53.  p.  496,  Code,)  and 
we  only  know  for  a  certainty,  taking  the 
answer  demurred  to  as  true,  that  his  term 
of  office  did  not  begin  on  tbe  28tb  day  of 
February,  1890.  It  has  all  tbe  other  work- 
ing days  of  1890  to  begin  on.  To  now  en- 
force the  relator's  recognition  as  director 
may  be  a  vain  and  Idle  thing.  But  we  are 
confronted  with  a  more  serious  matter. 
It  appears— is  admitted — that  W.  W.  Tay- 
lor claims  to  be  director  for  the  year  I^ 
as  matter  of  right,  and  that  he  Is  In  as 
matter  of  fact,  6uid,  although  a  party  by 
name,  he  has  not  appeared,  been  served, 
or  proceeded  against  In  apy  way  to  put 
his  claim  to  the  office  within  the  power  of 
adjudication  by  the  conrt.  How  can  we 
pass  upon  or  determine  his  right  without 
giving  him  his  day  in  court?  That  he  is 
a  non-resident  of  the  state  may  put  him 
out  of  reach  oT  an  attachment,  but  does 
not  put  him  out  of  reach  of  an  order  of 
publication.  This  is  fundamental.  To 
have  the  court  to  hold  that  he  has  a  right 
to  the  office  without  being  before  the 
court  would  be  giving  him  more  than  be 
is  entitled  to.  To  hold  that  he  has  none, 
without  an  opportunity  to  be  heard, 
would  offend  our  common-law  sense  of 
fair  dealing.  In  fact,  to  compel  the  rail- 
way company  to  do  what  It  must  do  la 
order  to  obey  this  Writ  would,  if  done  of 
its  oven  motion,  be  ground  for  mandamna 
to  compel  them  to  undo  It.  Delacy  v. 
Navigation  Co.,  1  Hawks,  274.  But  it  is 
said  the  respondent  has  delayed  the  canse 
for  a  purpose;  thatthe  case  to  a  hard  one; 
and  we  are  urged  to  go  on  and  pass  opon 
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tbe  one  qnestlon  involved.  Hard  cases 
make  bad  lavr.  We  know  by  experience 
wben  we  go  out  ot  our  way  to  decide 
eomethlDK  not  in  the  record  we  olten 
Btambie  into  error.  A  people  older  If  not 
wiser  in  matters  of  law  thon  the  Romans 
had  observed  thiH,  and  gave  a  reason. 
Their  reason  for  It  was :  "  When  the  Judge 
goes  out  ot  his  way  to  decide  a  matter  nut 
before  him  he  ceases  to  be  Inspired."  He 
would  certainly  not  be  inspired  with  the 
point  of  law  springing  up  oat  of  the  facts 
of  the  case.  We  are  of  opinion  therefore 
that  there  is  error  in  the  order  ot  the  cir- 
cuit court  of  Mineral  county  ot  4tb  Sep- 
tember, 1890,  awarding  tbe  peremptory 
writ  of  wuttdawus,  and  the  same  must 
be  reversed  and  set  aside. 

LucAB,  P.,  and  Enqlibh  and  Bbanmon, 
JJ.,  concur. 

Orafton  v.  Rekd  et  al, 

(Supreme  Court  of  Appeals  of  West  Viroinia. 
Nov.  M,  1890.) 

Tows  SsBoaAHT— BoicDB— AoriOH  OH— Etxdbhoi. 
In  the  year  1877,  R.  waa  appointed  sergeant 
of  the  town  of  Orafton,  and  as  sach  gave  Dond 
with  several  sureties  in  tne  penalty  of  tl2,000. 
In  the  year  lSfl9,  R.  was  again  appointed  ser- 
geant of  said  town,  and  ezeunted  his  bond  with 
several  sureties  in  the  penalty  of  $12,000,  both  of 
which  bonds  were  conditioned  for  the  faithfnl 
discharge  of  his  duties  as  such  'offloer,  and  for 
paying  over  and  accounting  for  all  moneys  that 
might  come  to  his  hands  oy  virtue  theireof.  A 
balance  was  ascertained  to  be  due  said  town  from 
said  R.  of  $1,083.90  for  taxes,  licenses,  etc.,  re- 
ceived by  him  in  the  year  1877.  In  a  settlement 
made  with  said  town  on  the  asth  day  of  July,  1881, 
it  appears  that  on  Jnly  SB,  1881,  R.  paid  by  sur- 


dering  receipts,  vouchers,  eto.,  $1,628.^,  but 
it  does  not  appear  from  what  source  ne  derived 
the  money  wnich  he  paid  for  such  vouchers,  etc 
▲  portion  of  the  credit  to  which  he  thus  showed 
himself  to  be  entitled  was  applied  in  extinguish- 
ment of  said  balance  of  tl,08t>.90  due  from  him 
to  said  town  fOr  the  year  1877.  In  a  suit  upon 
said  bond,  executed  In  the  year  1879,  for  failure 
to  comply  with  its  conditions,  held,  (1)  that 
neither  H.  nor  his  sureties  having  directed  the 
plalntiH  as  to  the  application  of  said  credit,  and 
it  not  appearing  that  said  town  had  any  knowl- 
edge of  the  source  from  which  the  money  was  de- 
rived fh>m  B.  that  was  paid  for  said  vouchers, 
the  plaintiff  had  a  right  to  apply  said  credit  in 
extingnishment  of  its  claim  against  R.  fbr 
$1,088.90  tor  balance  due  it  for  collections  made 
on  tax  tickets,  etc.,  for  the  year  1877.  (3)  A 
municipal  corporation  which  is  required  to  Keep 
a  record  of  its  public  or  ofBcial  proceedings  may 
nae  such  records  as  evidence  in  its  own  behalf 
in  suite  to  which  It  is  a  party  after  such  records 
bave  been  Urst  properly  authenticated.  (3) 
Where  debts  are  due  by  a  town  sergeant  to  the 
town  under  bonds  with  different  sets  of  sureties, 
payments  made  by  said  sergeant  will  be  so  ap- 

Slfed,  if  possible,  as  tltat  the  money  collected  an- 
er  one  bond  shall  be  applied  to  the  relief  of  the 
sureties  in  that  bond;  and,  if  it  is  shown  that  the 
creditor  was  dognlzant  of  the  source  from  which 
tbe  money  was  derived  with  which  a  payment 
was  made,  it  shall  be  so  applied,  even  though  the 
principal  debtor  should  otherwise  direct.  (4)  If 
the  sureties  in  the  bond  executed  by  R.  in  1879 
desired  to  obtain  the  entire  benefit  of  the 
vouchers  surrendered  by  R.,  It  was  incumbent  on 
them  to  plead  and  prove  that  the  money  paid 
for  said  vouchers  by  R.  was  derived  from  tax 
tickets,  etc.,  in  his  hands  for  the  year  1879,  or  to 
•how  that  the  plaintiff  was  cognizant  ot  that  fact 
when  it  received  the  same. 
(SuUoinu  by  the  Court) 


Error  and  supersedeas  to  circuit  court, 
Taylor  county. 

Martin  <ft  Woods  and  A.  F.  Hajrmond, 
for  plaintiffs  In  error.  Af.  B.  Beat,  tor  de- 
fendant In  error. 

Engi.isb,  J.  Tbomas  M.  Reed,  oneot  tbe 
plaintiffs  in  error,  was  sergeant  of  tbe 
town  of  Grafton,  and  as  aucb,  on  the  15th 
day  ot  October,  1879,  entered  into  bond 
with  A.  Snively,  H.  H.  Guseman,  A.  Arm- 
strong, Joseph  Miller,  and  J.  M.  Rogers 
as  his  sureties,  conditioned  tor  tbe  faltb- 
ful  discharge  of  the  duties  ot  said  of9ce  In 
the  penalty  ot  f  12,000,  and  on  tbe  16tb  day 
ot  February,  1881,  tbe  said  town  ot  Graf- 
ton Instituted  an  action  ot  debt  upon  said 
bond,  claiming  a  balance  due  the  said 
town  on  taxes  and  licenses  for  tbe  year 

1879,  as  ascertained  by  the  finance  commit- 
tee of  said  town,  of  f 2,512.87,  with  interest 
on  same  from  the  1st  day  ot  January, 

1880,  A  demurrer  was  sustained  to  the 
plaintiff's  declaration,  and  an  amended 
declaration  was  filed,  and  the  demurrer  to 
the  amended  declaration  was  overruled, 
and  thereupon  tbe  defendants  tendered  aa 
account  of  payments  and  set-offs  which 
they  desired  to  prove  and  have  allowed  to 
them,  to  the  filing  ot  which  the  plaintiff 
objected,  and  moved  the  court  to  reject 
tbe  same,  which  motion  was  overruled, 
and  said  account  of  payments  and  set-offs 
was  allowed  to  be  filed,  and  tbe  plaintiff 
also  moved  tbe  court  to  r^ect  and  exclude 
from  said  account  the  item  of  f 287 .88, 
which  was  tor  amount  of  uncollected  tax- 
bills  or  receipts  remaining  in  said  Reed's 
hands  at  tbe  time  this  suit  was  brought, 
and  tor  whicb  b*  claimed  a  credit  with 
said  town,  not  having  bad  time  to  collect 
them  before  suit  was  Drought,  which  mo- 
tion was  also  overruled.  On  tbe  2lBt  day 
of  January,  1886,  the  plaintiff  tMldered  an 
amended  bill  ot  particulars,  to  the  filing 
ot  wbicb  tbe  daendants  objected,  and 
moved  tbe  court  to  reject  tbe  same,  and 
on  the  28th  day  of  January,  1880.  tbe  court 
allowed  said  amended  bill  ot  particulars 
to  be  filed ;  and  thereupon  the  defendants 
moved  the  court  to  strike  out  ot  tbe  first 
item  of  charge  on  the  said  amended  bill  ot 
particulars,  "Balance  due  on  taxes  1877, 
f  1,088.90,"  which  motion  was  overruled, 
and  tbe  defend  ants  excepted;  and  thereup- 
on tbe  defendants  tendered  six  pleas  in 
writing,  wbicb  pleas  the  plaintiff  moved 
the  court  to  reject,  wbicb  motion  was 
overruled,  and  said  pleas  were  filed  by  the 
court,  to  which  six  pleas  tbe  plaintiff  re- 
plied generally,  and  Issue  was  Joined  there- 
on. Tbefirst  ot  said  pleas  was  conditions 
performed  by  the  defendant  Thomas  A. 
Reed.  The  second  was  conditions  per- 
formed by  all  of  tbe  detendauta.  Tbe 
third  was  a  plea  ot  ooo  damnlScatns. 
The  fourth  was  a  plea  ot  set-off,  amount- 
ing to  f  140,  for  building  70  feet  of  sewer  on 
Bridge  street  In  the  month  ot  October, 

1881,  at  request  of  plaintiff.  The  fifth  plea 
was,  in  substance,  that,  under  tbe  condi- 
tions of  tbe  bond  sued  upon,  the  sureties 
therein  are  now  liable  for  any  taxes  other 
than  those  assessed  for  the  year  1879. 
Tbe  sixth  plea,  in  substance,  alleged  that 
Thomas  A.  Reed  was  sergeant  of  said 
town  tor  the  year  1877,  and  as  snch  gava 
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bonrt  In  the  i)enalty  of  f  12,000,  conditioned 
tor  the  faithful  diacbarKe  of  hiH  duties  as 
Much  lor  the  year  1877;  and  that  he  was 
authoriced  to  collect  the  taxes  of  said 
town  for  the  year  1877,  but  that  as  ser- 
geant  for  said  town  for  the  year  1879,  as 
set  forth  in  plea  No.  6,  the  defendant  Reed 
was  not  authorized  to  collect,  and  did  not 
collect,  any  part  of  said  taxes  for  the 
year  1877 ;  and  that  the  defendants  are  not 
liable  upon  the  bond  described  in  plain- 
tiff's amended  declaration  for  the  non-pay- 
ment of  any  of  said  taxes  assessed  tor  the 
year  1877,  nor  for  any  other  breach  of  the 
condition  of  said  bond  dated  June  26,1877; 
and  tbat  of  the  taxes  assessed  tor  the 
year  187tt  said  Reed  collected  and  paid  to 
the  plaintiff  on  the  23d  day  of  March,  1880, 
the  sum  of  f  1,068.00,  which  sum  the  plain- 
tiff knowingly  and  wrongfolty,  and  with- 
ont  the  consent  or  knowledge  of  the  de- 
fendants, applied  as  a  credit  upon  the  Ua- 
billty  of  the  defendant  Reed  to  It  on  ac- 
coantot  taxes  assessed  by  it  for  the  year 
1877,  and  retused  to  credit  the  same  npon  the 
liability  of  said  Seed  for  the  taxes  assessed 
by  it  for  tbe  year  1879;  and  tbat  it  seeks 
in  this  action  to  charge  said  sum  against 
the  defendants  on  account  of  the  taxes  as- 
sessed as  aforesaid  for  the  year  1879,  and 
collected  by  the  defendant  Reed,  as  set^ 
geant,  for  the  year  1879.  These  pleas  hav- 
ing been  filed  by  the  conrt,  and  tbe  plain- 
tiff having  replied  generally  thereto  as  bo- 
fore  stated,  the  burden  of  proving  tbem 
as  a  matter  of  course  devolved  npon  the 
defendants.  The  plaintiti,  in  order  to 
make  out  Its  case,  introduced  Francis  M. 
Dorbin  as  a  witness,  who  testified  that  he 
was  a  member  of  the  town  council  of  the 
town  of  Oratton  in  the  year  1881,  and  was 
a  member  of  tbe  finance  committee,  and 
assuchmadeasettlementwith  said  Thom- 
as A.  Reed,  a  copy  of  which  be  exhibited 
with  hlsdeposition,  by  which  he  found  due 
said  town  on  tbe  25th  day  of  July,  1881. 
$2,612.87.  No  person  exceptsaid  Reed  and 
witness  were  present  at  the  settlement. 
All  he  knew  about  tbe  it9m  $4,141.32 
charged  in  said  settlement,  was  that  he 
supposed  it  was  made  up  of  tax-receipts 
nnacconnted  for,  and  perhaps  some 
licenses;  tbat  said  Reed  did  not  Inform 
him  where  he  got  the  money  with  which 
lie  was  credited,  and  be  allowed  bim  such 
Toncbers  as  he  presented  and  claimed  at 
that  time.  Tbe  plaintiff  also  proved  by 
John  J.  Gilligan  tbat  he  was,  at  the  date 
of  said  trial,  clerk  of  the  town  of  Oralton, 
and  identified  by  him  tbe  book  which  con- 
tained the  record  of  the  proceedings  of  the 
town  council  of  said  town,  and  thereupon 
the  plaintifl  gave  in  evidence  tbe  record  of 
the  proceedings  of  the  town  council  of  said 
town,  and  thereupon  tbe  plaintiff  gave  in 
evidence  the  record  of  the  proceedings  of 
said  council  dated  23d  day  of  March,  1880, 
on  pages  115  to  117,  both  Inclusive,  which 
contain  the  record  of  a  settlement  made 
by  said  town  with  said  Thomas  A.  Reed, 
a  sergeant  thereof,  and  the  first  item  with 
which  be  appears  to  bave  been  charged  in 
said  settlement  is  taxes  for  1877,  as  shown 
by  last  settlement.  $1,088.90 ;  the  next  is  tax- 
es for  1879,  $5,048.72;  and  the  next  licenses 
for  1879,  $145,— making  a  total  of  $6,280.- 
62.    It  also  appears  from  said  settlemeat 


that  said  Reed  was  then  entitled  to  a  cred- 
it of  $2,189.30  for  orders  and  treasarer's 
receipts  returned,  and  commiiislonB  on 
same.  It  does  not,  however,  appear  when 
tbe  former  settlement  was  made  finding  a 
balance  against  bim  of  $1,088.90,  nor  does 
it  appear  when  he  became  entitled  to  a 
credit  for  the  orders  and  treasurer's  re- 
ceipts above  mentioned,  or  what  money 
he  applied  to  tbe  payment  of  the  same. 
It  does,  however,  appear  from  said  settle- 
ment, which  was  made  by  and  between 
tbe  said  Thomas  A.  Reed  and  the  plaintill, 
a  balance  was  found  and  ascertained  to 
be  due  tbe  plaintiff  from  said  Reed  as  ser- 
geant as  of  July  25, 1881,  of  $2,512.87.  Tbe 
defendants  demurred  to  tbe  evidence,  and, 
after  tbe  issue  had  been  Joined  on  the  de- 
murrer to  tbe  evidence,  tbe  defendants 
moved  the  court  to  strike  out  of  tbe  evi- 
dence therein  tbe  record  of  the  proceed- 
ings of  the  town  of  Grafton,  filed  with  the 
said  evidence  of  a  meeting  of  the  council 
of  the  said  town  held  on  March  23. 1S80, 
as  being  Improper  evidence,  which  motion 
was  overruled  by  the  court,  and  also 
overruled  the  defendants'  demurrer  to 
the  evidence;  and  thereupon  tbe  defend- 
ants moved  the  court  to  set  aside  tbe  ver- 
dict rendeivd  therein  by  the  jnry,  and 
grant  them  a  new  trial,  because  the  dam- 
ages assessed  by  the  Jnry  were  excessive, 
and  the  verdict  was  otherwise  contrary 
to  the  law  end  the  evidence :  which  motion 
was  overruled  by  the  court,  and  Judgment 
was  rendered  for  the  plaintiff  for  ttie  sum 
of  $2,761.50,  with  interest  thereon  from  tbe 
12tb  day  of  August,  1886.  From  thin  judg- 
ment and  these  rulings  of  the  conrt  the  de- 
fendants applied  for  and  obtained  a  writ 
of  error  and  Bupersedeas. 

The  first  error  assigned  by  the  defend- 
ants is  that  the  court  below  erred  in  over- 
ruling tbe  defendants'  demurrer  to  the 
plaintiff's  amended  declaration;  butas  we 
fail  to  discover  any  such  defect  in  tbe  dec- 
laration as  would  prevent  tbe  conrt  from 
"  proceeding  upon  the  nierits  of  tbe  case, " 
and  no  reason  is  assigned  wby  said  demur- 
rer should  have  been  sustained  either  by 
tbe  brief  filed  by  counsel  or  otherwise,  we 
must  conclude  that  the  point  was  made 
out  of  abundant  caution,  and  was  practi- 
cally abandoned  by  counsel  for  defend- 
ants ;  but  whether  such  was  tbe  case  or 
not,  we  do  not  think  the  court  erred  in 
overruling  said  demurrer. 

Tbe  next  error  assigned  is  tbat  it  was 
error  to  overrule  the  motion  of  defendants 
to  reject  tbe  plaintiff's  amended  bill  of  par- 
ticulars; but  as  no  good  reason  is  appar- 
ent why  said  motion  should  bave  pre- 
vailed, and  none  is  presented  by  counsd 
for  defendants  in  tbeir  brief,  we  must  con- 
clude that  the  point  was  not  seriously  re- 
lied on  by  defendants. 

The  third  error  assigned  by  detoidanta 
is  tbat  "  it  was  error  to  override  tbeir  mo- 
tion to  strike  out  the  first  item  of  ehai^e 
in  the  amended  bill  of  particulars;  tbat  is 
to  say,  'Balance  due  on  taxes  of  1877,  $1,- 
088.90.' "  This assignmentof  error aeemsto 
be  mainly  relied  on  by  counsel  for  d^endant 
in  his  brief.  It  is  true  tbat  in  ascertain- 
ing tbe  entire  indebtedness  ot  said  Thomas 
A.  Reed  as  sergeant  to  the  said  town  of 
Grafton,  the  item  of  $1,088.90  balance  due 
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on  taxes  for  1677  was  teclnded  In  the  ag^ 
gregateot  ebarges  agstnBthim  amoiiJit- 
Ing  to  f6.280.62,  bat  it  Is  also  true  that  he 
was  credited  with  f  2,189.80  when  the  bal- 
anee  of  94,141.82  was  fonnd  against  him 
on  the  2Sd  of  MAreh,  1880,  wMeb  is  the 
amonnt  spoken  of  by  the  witness  Francis 
M.  Durbin  as  having  been  ascertained  by 
a  former  settlement.  Now,  the  defMidant 
Beed  was  credited  in  said  settlement  with 
92,189.80,  a  part  of  which  was  applied  by 
the  plalntiS  to  the  liqoidation  of  said  in- 
debtedness of  91,088.90  for  taxes,  etc.,  re- 
ceived  hy  him  in  1877,  bnt  it  nowhere  ap> 
peurs  that  said  sum  of  91,088.90  was  paid 
ont  of  money  collected  on  the  tax  tickets, 
etc.,  that  went  into  his  hands  tor  the  year 
1879.  He  presented  vouchers  which  en* 
titled  blm  to  a  credit  of  92,189,^86,  bnt  for 
anything  that  appears  in  the  record  he 
may  have  paid  for  them  ont  of  bis  own 
private  money,  and  by  reason  of  said 
vouchers  he  was  entitled  to  a  credit  to 
that  extent  on  his  indebtedness  to  the 
plaintiff;  and  unless  it  appears  in  some 
way  that  said  vonchera  were  paid  for  ont 
of  money  realised  from  taxes,  etc.,  in  his 
hands  for  the  year  1879,  the  sureties  of  said 
Beetl  on  his  oillcial  bond  could  not  object 
to  a  portion  of  the  same  or  all,  if  nejes- 
sary,  being  applied  to  the  payment  of  said 
balance  of  91,088.90  for  taxes, etc.,  received 
by  him  In  1877.  The  defendant  Reed  or 
said  sureties  do  not  appear  to  have  given 
any  direction  for  the  application  of  said 
credit,  and.  In  the  absence  of  such  direc- 
tion, the  plalntllt  bad  the  right  to  apply 
such  credit  to  either  of  said  debts  accord- 
ing to  his  pleasure,  unlesslt  was  cognisant 
of  the  fact  that  said  credit  was  obtained 
with  money  collected  by  said  Reed  from 
taxes,  etc.,  for  the  year  1879.  See  Chap- 
man V.  Com.,  26  Orat.  721.  In  that  case  it 
is  held  that  "if  the  debts  beduebyacoilect- 
or  or  receiver  of  public  money  under  bonds 
with  different  sets  of  sureties,  then  the  law 
w^ll  so  apply  the  payments  if  possible  as 
that  the  money  collected  under  one  bond 
shall  be  applied  to  the  relief  of  the  sureties 
in  that  bond ;  and  the  creditor  in  such 
case,  if  he  be  Informed  as  to  the  source 
from  which  the  money  with  which  a  pay- 
ment may  have  be<>n  made  was  derived, 
cannot  apply  it  otherwise,  even  with  the 
consent  or  by  the  direction  of  the  princi- 
pal debtor. "  The  sureties  of  said  Beed, 
however,  in  the  bond  executed  by  him  on 
the  16th  day  of  October,  1879,  could  not  be 
heard  to  object  to  the  application  of  said 
receipts  and  vouchers  presented  by  said 
Beed  to  the  extinguishment  of  said  bal- 
ance of  91 ,088.00  due  in  the  year  1877,  un- 
less they  had  satisfactorily  shown  that 
the  money  with  which  said  receipts  and 
vonchers  were  procured  was  money  col- 
lertetl  on  tax  tickets,  licenses,  etc.,  which 
went  into  his  bands  for  the  year  1879,  or 
that  the  plaintiff  was  informed  as  to  the 
source  from  which  the  money  was  derived 
with  which  said  vouchers  were  obtained, 
and  that  same  was  obtained  from  taxes, 
licenses,  etc.,  in  his  hands  for  collection 
for  the  year  1879;  neither  of  wiiich  facts 
appears  to  have  t>een  proven  bythedefend- 
ants. 

The  next  assignment  of  error  relied  on 
by  the  defendants  Is  that  "it  was  error  to 
v.l28.E.no.l5 — 49 


overmle  their  motion  to  strike  ont  of  the 
evidence  the  record  of  the  proceedings  of 
the  town  of  Grafton  dated  March  28, 1880 ; " 
and  connsel  for  defendants  in  his  brief  in- 
sists that  the  only  competent  evidence  of- 
fered by  the  idaintitf  was  the  testimony  of 
Mr.  Dnrbin,  and  that  it  has  long  t>een  set- 
tled that  entries  which  are  made  in  corpo- 
ration books  of  matters  relating  to  any 
property  or  rights  claimed  by  them  can 
never  be  evidence  for  .them,  and  that  it 
was  error  in  the  court  below  to  overrule 
defendant's  motion  to  strikeout  of  the  ev- 
idence the  minutes  of  the  plaintiff  referred 
to  by  witness  Dnrbin.  Citing  Ang.  &  A. 
Corp.  S  679.  Now,  it  is  true  that  in  said 
section  the  author  says:  "But  entries 
which  are  made  in  corporation  books  of 
matters  relative  to  any  property  or  right 
claimed  by  them  can  never  be  evidence 
for  them  nnless  made  so  by  the  legisla- 
ture." This,  I  apprehend,  applies  exclusive- 
ly to  private  corporations,  and  not  to 
mnnlclpal  corporations ;  for,  in  the  imm» 
diate  connection,  the  author  says :  "  It  is 
true  the  following  case  is  found  in  the  En- 
glish books :  In  an  action  by  a  corpora- 
tion for  non-payment  of  certain  toils, 
called  'water-bailifl  dues,'  an  entry  had 
been  made  in  the  corporation  books  as  fol- 
lows: 'A  particular  note  of  all  such  du- 
ties, etc.,  as  by  the  water  bailiffs,  are  to 
\>e  received  for  the  use  of  the  mayor  and 
burgesses  of  Kingston,  according  to  the 
order  preecrilted  and  set  down  in  a  certain 
year,  J.  B.  tben  being  mayor,  and  contin- 
ued and  put  in  use  from  that  time  to  the 
present  day.'  This  was  permitted  to  be 
given  in  evidence.  It  is  tme  that  Wilson, 
J.,  before  whom  it  was  afterwards  cited, 
stated  that  lie  was  connsel  in  the  caae, 
and  that  the  books  were  admitted  by  con- 
sent. "  Under  our  statute,  however,  (chap- 
ter 47,  S  26,  of  the  Code,)  it  is  provided 
that "  the  council  shall  cause  to  be  kept  in 
a  well-bound  book  an  accurate  record  of 
all  its  proceedings,  by-la  ws,  acts,  orders, 
and  resolutions,  which  shall  be  fully  in- 
dexed and  open  to  the  Inspection  of  any 
one  who  is  required  to  pay  taxes  to  any 
such  town  or  village;"  and  section  40  of 
the  same  chapter  provides  that  "it  shall 
be  the  duty  of  tbe  recorder  to  keep  the 
Journal  of  the  proceedings  ot  tbe  council, 
and  have  charge  of  and  preserve  the  tWc-  - 
ords  of  tbecity ,  town,  or  village, "  etc.  ^  aM^- 
in  union  on  Municipal  Corporations,  -<[4tn 
Ed.  vol.  1,  §  804,  241,)  we  find  tbe  author..  ' 
says :  "  A  public  or  municipal  corporation 
required  by  la  w  to  keep  a  record  of  its  pub- 
lic or  official  proceedings  may  itself,  use 
snch  records  as  evidence  in  suits  to  which 
it  is  a  party,  but  tbe  records  most  first  be 
properly  authenticated.  Indeed,  in  ac- 
tions generally,  including  actions  against 
agents  or  ofHcers  of  the  corporations,  as 
individuals,  the  original  minutes  or  rec- 
ords of  tbe  corporation  are  competent  ev- 
idence of  the  acts  and  proceedings  of  the 
corporation.  Duly  authenticated  copies 
have  often  been  received  in  evidence  where 
tbe  original  document  or  proceeding  was 
of  a  public  nature."  See  Denning  v. 
Boome,  6  Wend.  651;  Owlngs  v.  Speed,  6 
Wheat.  424.  In  a  note  to  Dillon  on  Munici- 
pal Corporations  ipage  881)  we  find  that 
the  clerk  ot  a  city  or  town  Is,  by  law,  the 
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proper  certifyinK  oflSoer  to  autfaentieate 
«npleBof  the  votes  and  ordinances  thereof; 
and,  In  the  case  under  consideration,  the 
plaintiff  Introduced  John  J.  GiUlgan  as  a 
witness,  who  testlfled  that  he  was  clerk  of 
the  town  of  Grafton,  and  that  the  book 
shown  him  was  the  record  of  the  proceed- 
ings of  the  town  coTincll,  and  npon  this 
evidence  and  identification  said  record 
was  Introduced,  and  our  conclusion  is 
that  the  court  acted  properly  In  declining 
to  exclude  the  same  on  the  motion  of  the 
defendants;  and  we  think  this  evidence, 
coupled  with  the  testimony  of  Francis  M. 
Dorbin,  was  safflclent  to  establish  the 
plaintiff's  claim ;  and  the  defendants,  hav- 
ing offered  no  proof  in  support  of  their 
plea  of  payment  and  set-off,  and  having 
also  failed  to  show  that  any  of  the  money 
paid  out  by  the  defendant  Reed  for  vouch- 
ers and  receipts  which  were  tamed,  over 
to  the  plalntiO,  and  a  portion  of  which 
were  used  In  eztlngalsblng  the  balance  of 
f  1,088.90,  found  due  from  iilm  for  the  year 
1877,  have  not  sustained  their  plea  No.  6, 
and  cannot  be  heard  to  complain  of  the 
manner  of  the  application  of  said  credits, 
no  direction  as  to  their  application  having 
been  given  by  said  Reed,  and  the  plaintiff 
having  no  knowledge,  so  far  as  the  evi- 
dence shows,  of  the  source  from  which  the 
money  was  received  which  was  represent- 
ed by  said  voochers,  receipts,  etc.  Oar 
eonclaaion,  therefore,  is  that  the  eoart  be- 
low committed  no  error  In  refusing  to  set 
aside  the  verdict  of  the  Jury,  and  grant 
the  defendants  a  new  trial,  or  in  rendering 
Judgment  in  favor  of  the  plaintiff,  or  in 
declining  to  render  Judgment  in  favor  of 
the  defendants  upon  the  demurrer  to  the 
evidence.  The  Judgment  of  the  court  be- 
low must  therefore^  affirmed,  with  costs 
to  the  defendant  in  error. 

Bbannon,  J.,  concurs.  Holt,  J.,  absent. 


WoBKMAN  et  ax.  V.  DoBAN  et  al. 

(Supreme  Covrt  of  Appeals  of  Weet  Virginia. 

QursrtTS9  Titlb— RBUKquiKoianrr  or  Ouux. 
Where  a  defendant,  a  short  time  before  the 
institatlon  of  a  snit  against  him,  hasrellnquiabed 
all  right  to  and  interest  In  the  ■nbjeet-matter  of 
eeatroversy,  and  anbaeqaently,  before  the  Iwisiw 
lag,  has  his  relinatiishment  pni  upon  reeovd,  he 
cannot  complain  that  the  oCroait  ooort,  without 
awarding  any  costs  against  him,  has  entered  a 
decree  In  favor  of  the  plaintiff,  and  confirming 
the  relinquishment  of  the  defendant. 

{SvUabus  Z>v  th«  Court) 

Appeal  and  Bupeiaedaaa  from  cireolt 
court,  Boone  county. 

J.  W.  Kennedy,  for  appellants.  Joa.  M. 
Brown,  Thos.  L.  Browa,  and  J.  H.  FeTga- 
Hoa,  for  appellees. 

Lucas.  P.  On  the  lltb  of  March,  1884, 
'William  Workman  and  wife,  plaintiffs  be- 
low, and  appellees  here,  gave  to  one  Li. 
Kessler  an  option  on  8,000  acres  of  land 
lying  In  Boone  cuunty,  at  $3  peracre.  The 
option  was,  however,  to  expire  upon  cer- 
tain terms  and  conditions  not  being  com- 
plied with,  and  notice  thereof  belngserved 
upon  the  purchaser  by  the  owner  of  the 
land.    On  the  15th  of  March,  1884,  Kessler 


assigned  to  one  Joseph  I.  Doran,  in  trust 
for  Horace  J.  Bubers  and  Everett  Gray. 
At  June  rules,  J888,  Workman  and  wife 
filed  their  bill  In  the  circuit  court  of  Boone 
county  to  remove  as  a  cloud  uiKtn  the 
title  of  their  land  the  bflect  of  the  con- 
tract of  option  by  setting  it  aside  and  can- 
celing It,  and  requiring  the  defendants  to 
execute  a  release.  At  February  rales,  1889, 
the  plaintiffs  filed  an  amended  bill,  where- 
in they  set  out,  in  addition  to  the  facts 
stated  in  the  original  bill,  that  on  the 
14th  February,  1888,  the  said  Doran  bad 
executed  a  release  of  said  option,  whereta 
he  admitted  that  the  same  bad  ceased  and 
determined  by  reason  of  bis  failure  to 
comply  with  its  terms,  which  release  was 
recorded  in  the  clerk's  office  ci  Boone 
county  court,  pendente  lite,  to-wlt,  on  tbe 
17th  J  uly .  1888.  On  the  16th  of  April.  1889, 
the  defendants  demurred  to  the  original 
and  amended  bill,  wblcb  demurrers  the 
court  subsequently  overruled.  The  cause 
was  heard  finally  on  the  24th  April.  1890, 
and  the  circuit  court  held  that  the  said 
option  bad  ceased,  by  reason  of  a  failure 
to  comply  with  its  conditions,  and  de- 
clared the  same  to  be  null  and  void,  but 
awarded  no  costs  against  defendants. 

The  defendants  in  this  case,  having  form- 
ally released  all  Interest  in  the  subject- 
matter  of  controversy,  and  deliberately 
recorded  the  release,  are  estopped  to  com- 
plain that  the  court  below  has,  without 
any  cost  to  them,  put  the  seal  of  a  Judi- 
cial sanction  upon  the  d^endants'  own 
construe  ton  of  their  rights.  The  princi- 
ple laid  down  in  Railroad  Co.  v.  Vander- 
warker,  19  W.  ya.^285,  that  a  party  must 
be  consistent  in  the  assertion  of  his  rights 
before  the  court,  applies  with  eminent 
propriety  to  this  case;  and,  even  If  there 
were  error  in  the  action  of  the  court  below 
in  tbe  appointment  of  a  special  Judge  or 
other  steps  In  tbe  progress  of  the  case,  it 
is  impossible  to  see  how  the  appellants 
have  been  prejudiced  thereby,  since  no 
costs  have  been  awarded  against  them, 
and  they  have  been  deprived  of  no  rights 
which  they  had  not  already  preriously  re- 
linquished In  a  deliberate  ana  formal  man- 
ner, before  and  during  the  progress  of  the 
suit.  For  these  reasons  we  find  no  error 
in  the  Judgment  of  the  circuit  court,  and 
tbe  same  must  be  affirmed. 

At  tbe  regtdar  term  of  this  court,  held  In 
Charlestown,  a  motion  was  made  by  the  i 
appellees  to  dismiss  this  appeal  as  Im- 
providently  awarded.  The  court  over-  ' 
ruled  tbe  motion,  and  awarded  costs  i 
against  the  party  making  it.  At  the 
present  term  a  motion  has  been  made  by 
tbe  appellees  to  correct  the  former  order 
entered  in  Charlestown,  so  far  as  rtiates 
to  fSO,  Included  by  the  clerk  in  his  taxa- 
tion of  costs.  Section  11  of  chapter  ISB  of 
tbe  Code  prescribes  that  "in  every  case  in 
an  appellate  court  costs  shall  berecovered 
in  snch  court  by  the  party  substantially 
prevailing."  It  Is  further  provided,  by 
section  18  of  the  same  chapter,  that  the 
clerk  shall  Include  In  tbe  costs  to  the  party 
prevailing  In  the  court  of  appsals,  $30. 
Though  not  expressly  so  stated  In  the 
law.  It  is  by  practice  eetabilBbed.that  this 
$80  Is  Intended  as  the  attorney's  fee  in 
the  taxation  of  costs.    In  the  matter  of  a 
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motion,  wblch,  abould  it  prevail,  would 
finally  dispose  ot  the  case,  this  court.  In 
its  discretion,  may  award  costs;  and,  in 
Bucb  case,  the  clerk,  in  taxing  costs 
awarded  to  the  prevailing  party,  should 
include  the  f30  above  referred  to  and  de- 
scribed. This  court  at  its  former  term 
having  awarded  costs  to  the  party  who 
prevailed  on  the  motion  to  dismiss,  and 
the  clerk  having  taxed  properly  the  $30, 
we  see  no  good  reason  why  we  should  in- 
terfere with  the  judgment  of  this  court 
made  at  a  former  term,  even  should  it  be 
conceded  that  we  have  the  power. 

UPON  A  PETITION  FOB  RXHEARINO. 

(Febrwuryll,  1891.) 
LocAB,  P.  On  petition  filed  for  a  rehear- 
ing in  this  case  by  counsd  tor  appellants 
we  have  thought  it  beet,  as  a  ground  for 
refusing  to  rehear,  to  set  out  the  assign- 
ment and  release  upon  which  the  affirm- 
ance of  the  court,  below  was  based.  The 
assignment  is  as  follows:  "State  of  West 
Virginia,  Boone  County.  Be  it  known 
that  I,  L.Keesler.  the  person  named  In  the 
foregoing  option  or  agreement  of  sale,  lor 
and  in  consideration  ot  the  sum  of  $1,  the 
receipt  whereof  is  hereby  acknowledged, 
have  bargained,  sold,  assigned,  and  trans- 
ferred all  my  right,  title,  and  interest  in 
and  to  the  said  agreement  unto  Joseph  I. 
Doran,  in  trust,  under  the  terms  and  con- 
dlttons  of  a  certain  agreement  between 
Horace  J.  Subers  and  Everett  Gray, dated 
the  ninth  day  ot  February,  A.  D.  1884. 
Witness  my  hand  and  seal,  this  16th  day 
of  March,  A.  D.  1S84.  L.  Kebsleb.  [Seal.] 
Witnessed  by  John  S.  Cunningbau,  A.  A. 
Rock.  "  The  release  executed  by  Joseph  I. 
Doran,  assignee,  is  as  follows:  "Release. 
Know  all  men  by  these  presents:  Whereas, 
L.  Kessler  has  since  the  Ist  day  of  Febru-. 
ary,  1884.  obtained  certain  options  on 
tracts  of  land  and  mineral  rights  in  Boone 
and  Logan  counties,  W.  Va.,  which  op- 
tions, by  deed  ot  assignment  indorsed 
thereon,  the  said  Kessler  transferred  to 
me  in  trust  nnder  the  terms  and  condi- 
tions ot  a  certain  agreement  between  Hor- 
ace J.  Subers  and  Everett  Gray,  dated  the 
dtb  day  of  Feb.;  and  whereas.  It  appears 
that  nnder  the  terms  ot  the  said  options 
all  the  right,  title,  and  interest  ot  the  said 
Kessler  and  of  myself  thereunder  has 
ceased  and  determined;  end  whereas,  a 
number  of  the  parties  who  granted  the 
said  options  desire  some  formal  acknowl- 
edgment to  be  placed  upon  record  recog- 
nizing the  cessation  and  determination  ol 
the  said  option :  Now  therefore,  this  writ- 
ing witnesseth,  that  I  hereby  acknowl- 
edge, at  the  request  ot  the  said  Horace  J. 
Rubers  and  Everett  Gray,  that  all  my 
right,  title,  and  interest  existing  under 
options  taken  In  the  name  ot  L.  Kessler. 
and  by  him  to  me  assigned  in  trust  under 
the  terms  and  conditions  of  a  certain 
agreement  between  Horace  J.  Subers  and 
Everett  Gray,  dated  the  9th  day  ot  Feb- 
ruary, 18H4,  have  ceased  and  determined, 
and  I  hereby  authorize  and  impower  the 
said  li.  Kessler  to  enter  such  acknowledg- 
ment ot  record  wherever  the  said  options 
have  been  recorded,  or  to  execute  and  de- 
liver to  the  parties  granting  the  said  op- 
tions such  acknowledgment  in  such  form 


as  may  be  deemed  advisable :  provided,, 
hOT^ever,  that  no  liability  is  entered  into, 
or  recognised  as  existing  on  my  part,  or. 
on  the  part  of  the  said  Horace  J.  Sutiera 
and  Everett  Gray,  whatever,  under  the 
said  options,  or  on  account  thereof,  and 
that  tbesaid  L.  Kessler  has  In  no  manner, 
or  shall  in  no  manner,  make  any  such  ac- 
knowledgrment,  or  enter  into  any  obliga- 
tion whereby  either  I  or  those  whom  I 
represent  under  said  agreement  shall  be 
personally  liable  on  any  account  what- 
ever in  connection  with  tbesaid  options  or 
their  releases  therelrom.  Given  under  my 
hand  and  seal,  this  14th  day  ot  Feb. 
1888.  Joseph  I.  Doran.  [Seal.]  Wit- 
nessed by  L.  Kessler.  "  It  will  be  perceived 
that  Kessler  assigned  all  his  Interest  to 
Doran,  tmstee,  and  there  is  not  thesllght- 
est  evidence  in  the  record  to  indicate  or 
tending  to  Indicate  that  Kessler  has  the 
slightest  present  interest  in  this  contro- 
versy. The  release  of  Doran  recites  that 
"it  appears  that  under  the  terms  of  the 
said  options  all  the  right,  title,  and  inter- 
est ot  the  said  Kessler  and  myself  thereun- 
der has  ceased  and  determinc»d,"  and  then 
proceeds  to  authorize  and  empower  Kess- 
ler, who  held  the  legal  title,  to  enter  an 
acknowledgment  recognizing  the  cessa- 
tion and  determination  of  the  said  op- 
tions. It  is  earnestly  contended  by  coun- 
sel tor  the  appellants  that  this  Instrument 
is  a  mere  power  ot  attorney,  authorizing 
Kessler  to  release  such  options  as  he  might 
think  proper.  In  a  court  of  chancery, 
however,  where  the  beneficial  owner  alone 
is  looked  to,  such  a  paper  as  this,  solemn- 
ly reciting  that  the  equitable  owner  has 
no  longer  any  interest,  and  authorizing 
the  owner  ot  the  legal  title  to  reconvey  or 
make  a  formal  acknowledgment  ot  such 
release  or  abandonment,  will  be  looked  on 
as  quite  as  effectual  as  any  more  formal 
acknowledgment  or  reconveyance  of  the 
legal  title  could  make  it.  It  is  further- 
more earnestly  urged  bycounsel  ot  the  ap- 
pellants that  there  are  a  large  number  ot 
options  held  nnder  similar  papers,  and 
upon  which  large  sums  ot  money  have 
been  paid.  We  can,  ot  course,  consider 
nothing  outside  of  the  record.  If  any 
money  has  been  paid  since  this  release, 
how  far  the  payment  and  acceptance  may 
operate  as  a  waiver  of  the  release  and  re- 
instatement of  the  options  Is  not  tor  us  to 
determine.  The  petition  to  rehear  is  re- 
fused. 

English,  Brannon,  and  Holt,  JJ.,  con- 
curred. 


BoN  Aqua  Imp.  Co.  v.  Stanbard  Fibb 
Ins.  Co. 

(.Supreme  Court  of  AppeaXs  of  Wett  Virginia. 
Feb.  10, 1891.) 

FsAonoi — STBixiire  out  Evzdbkob — VMSUit  cm 

COBFORATB  KxiSTIXClt— BSTOFFSL. 

1,  A  motion  to  exclude  or  strike  oat  evidence 
is  not  in  all  cases  the  equivalent  of  a  demurrer 
to  evidence,  and  should  not  in  practice,  without 
modification,  be  permitted  to  supersede  and  re- 
place such  demunrer. 

9.  A  fire  insorance  company,  whloh  contracts 
with  and  reoeives  money  from  certain  persona 
actiuK  as  a  corporation  under  an  invalid  charter 
granted  under  a  general  law,  hut  acting  within 
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both  charter  and  eeneral  law,  caanot,  after  the 
property  insnTed  haa  been  burned,  and  Its  time 
to  pay  has  come,  avoid  payment  by  denying  the 
oorpocate  existenoe  of  the  insored. 
{ayttaibus  by  the  Court) 

Error  to  circuit  court,  Ohio  connty. 

Caldwell  &  Caldwell,  for  plaintm  in  er- 
ror. W,  P.  Hubbard,  tor  defendant  in  er- 
ror. 

Holt,  J.  ThlB  was  an  action  of  aa- 
sampstt  In  the  circuit  court  of  Ohio  conn- 
ty brought  by  the  Bon  Aqua  Improvement 
Company,  plaintiff  below,  against  the 
Standard  Fire  Insurance  Company,  on  a 
policy  of  fire  Insurance.  The  form  of  declara- 
tion was  that  given  in  section  81.  c.  125,  p. 
791,Codft.  On  20th  April,  1890,  defendant  ap- 
];>eared  and  demurred.  At  September  term 
the  court  overruled  the  demurrer.  Defend- 
ant then  moved  that  the  plaintiff  be  or- 
dered to  file  a  more  particular  statement 
of  Its  Interest  In  the  property  Insured,  and 
in  the  policy,  and  In  the  losn  sued  on,  of 
the  nature  of  Its  claim,  and  of  the  facts  ex- 
pected to  be  proved;  which  motion  was 
granted,  and  the  plaintiff  filed  such  state- 
ment; and  defendant  then  moVed  tn  dis- 
miss, and.  If  such  motion  to  dismiss  shoald 
be  held  to  be  Improper,  then  defendant  de- 
murred to  the  declaration  and  the  state- 
ment aforesaid ;  and  thereupon  the  court 
overruled  the  motion  to  dismiss,  and  also 
overruled  the  demurrer.  Thereupon  de- 
fendant filed  an  affidavit  alleglngtbat  this 
suit,  and  one  then  pending  In  the  same 
court  in  the  name  of  R.  Dudley  Frayser 
against  same  defendant,  were  tor  thesame 
cause  of  action;  that  the  two  policies  sued 
on  in  the  two  cases  were  the  same;  and 
that  the  causes  of  action  in  the  two  suits 
were  identical :  and  moved  that  the  pro- 
ceedings In  this  action  be  stayed  until  the 
one  In  the  name  of  R.  Dudley  Frayser  be 
decided.  The  court  ruled  that  one  of  the 
actions  be  stayed,  but  that  plaintiff  could 
elect  which  one  to  proceed  In, and,  plaintiff 
electing  io  go  on  with  this  one,  the  court 
refused  to  stay  the  same.  Thereupon  de- 
fendant, under  our  statute,  (section  64,  c. 
125,  Code,)  pleaded  that  It  Is  not  liable  to 
plaintiff  as  In  said  declaration  alleged,  to 
which  plaintiff  replied  generally;  and  on 
3d  October,  1S89,  defendant  filed  with  Its 
plea  a  particular  statement  of  the  nature 
of  Its  defense,  specifying  plaintiff's  failure 
to  comply  with  certain  clauses,  conditions, 
and  warranties  annexed  to  the  policy; 
and  plaintiff  filed  a  statement  that  it  in- 
tended to  rely  on  waiver  and  estoppel  on 
certain  facts  mentioned.  Defendant  ten- 
dered its  plea,  verified  by  atfldavit,  deny- 
ing that  plaintiff  is  a  corporation;  to  the 
filing  of  which  plaintiff  objected,  but  the 
court  permitted  the  plea  to  be  filed,  and 
plaintiff  replied  generally.  Defendant  ex- 
cepted to  certain  parts  of  the  deposition  of 
R.  Dudley  Frayser,  witness  for  plaintiff, 
which  exceptions  the  court  passed  upon, 
sustaining  some  and  overruling  others, 
as  set  out  in  the  record.  On  27th  May, 
1890,  tho  cause  came  on  for  trial,  the  jury 
WHS  Impaneled  and  sworn,  and,  the  evi- 
dence on  behalf  of  plaintiff  having  been 
beard,  the  defendant  moved  the  court  to 
exclnde  plaintiff's  evidence,  without  as- 
slicnlng  any  ground  therefor. and  theconrt 


sustained  the  motion,  aqd  tbo  plaintiff 
excepted.  Thereopon  the  Jury  rendered 
the  following  verdict :  "  We,  the  Jary,  find 
for  the  defendant."  The  plaintiff  tben 
moved  the  court  to  set  aside  the  verdict, 
and  grant  a  new  trial,  accompanying  its 
motion  with  the  affidavit  of  R.  Dodley 
Frayser,  but  the  court  overruled  tbesame, 
andKaveJudKmentfordefendant.andpiain- 
tin  excepted,  and  tendered  his  bill  of  excep- 
tion, which  was  signed  by  the  Judge,  and 
made  part  of  the  record.  In  this  all  plain- 
tiff's evidence  is  set  oat,  defendant  tiavlng 
offered  none. 

I  do  not  now  propose  to  consider  tbe 
practice  of  motions  to  exclnde  evidence 
from  the  jury,  further  than  what  may  re- 
late to  one  point  involved  In  this  ease. 
Incompetent  evidence  is  often  excluded. 
A  document  permitted  to  be  read,  with  a 
promise  to  prove  its  execution,  which  is 
not  done,  may  be  then  excluded ;  and  so 
in  other  cases.  But  our  courts  cannot 
compel  the  plaintiff  to  suffer  a  nonsuit,  al- 
though the  result  is  not  final.  He  has  a 
light  to  have  his  case  go  to  the  jury.  But 
the  court  can  Instruct  the  jnry  that  nnless 
they  believe  from  the  evidence  certain 
facts,  there  being  as  to  one  or  more  of 
them  no  evidence,  or  no  proper  evidence, 
then  they  should  find  for  defendant.  So, 
in  a  proper  case,  the  court  may  virtually 
instruct  tbe  jury  If  they  from  the  evidence 
believe,  etc.,  then  to  find  for  tbe  plaintiff 
or  defendant,  as  the  case  may  be.  But  I 
do  not  understand  the  law  to  be  tbat  a 
motion  to  exclude  or  to  strike  out  can,  at 
the  option  of  the  party,  be  made  In  all 
cases  to  take  the  place  of  a  demurrer  to 
evidence.  If  so,  it  puts  It  in  the  power  of 
tbe  party  making  tbe  motion  tn  get  tbe 
benefit,  without  the  risk  of  a  demurrer  to 
evidence,  and  leads  to  the  multiplication 
of  trials  at  law,  and  to  Indefinite  protrac- 
tion of  tbe  litigation. 

The  points  made  by  the  defendant  to 
justify  the  rulings  of  the  conrt  are:  (1) 
The  plaintiff  did  not  show  tbat  the  as- 
Bured,  sustaining  loss,  had  forthwith  given 
notice  In  writing  of  the  lose  to  the  defend- 
ant. (2)  Tbat  plaintiff  sues  as  a  corpora- 
tion, and  is  therefore  put  to  tbe  proof,  and 
wholly  falls  to  show  its  corporate  exist- 
ence. (8)  That  defendant  Is  sued  as  a  cor- 
poration, but  the  case  is  destitute  of  evi- 
deuce  on  tbat  point.  (4)  The  evidence  In- 
troduced by  plaintiff  shows  that  It,  or 
rather  the  heueficlary  mortgagee,  bad  at- 
tempted to  commit  a  fraud  on  defendant 
by  an  attempt  to  bribe  tbe  adjuster. 

1.  Did  the  plaintiff,  sastalnlng  the  loss, 
forthwith  give  notice  in  writing  of  sncb 
loss  to  the  defendant  company,  or  did  de- 
fendant waive  It?  Tbe  evidence  is  that 
notice  of  tbe  damage  or  loss  by  fire  was 
given  to  the  defendant  company  as  soon 
thereafter  an  possible,  which  proof  and 
notice  were  given  In  the  manner  required 
by  the  policy.  This  was  the  depoaltion 
of  Frayser.  The  conrt,  sastalnlng  the  ex- 
ception, suppressed  the  latter  part  of  the 
answer, — "which  proof  and  notice  were 
given  In  the  manner  required  by  the  poli- 
cy. "  This  Is  a  question  of  fact  for  the  jurj-, 
and  with  such  evidence  on  the  point, 
though  general,  not  stating  when,  how, 
or  to  whom  or  by  whom  notice  was  given. 
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we  cannot  undertake  to  aay  there  was  no 
evidence  tending  to  sbow  notice;  especlal- 
iy  as  there  ts  nothing  tending  to  show 
want  <>f  notice,  but,  on  the  contrary,  evi- 
dence tending  to  show  that  it  was  received 
or  waived,  for  the  defendant  acted  as 
though  it  bad  received  notice,  sending  Its 
adjuster  to  the  locality  on  the  IStb  Sep- 
tember, the  fire  having  occurred  24th 
August,  1S88.  It  Is  true  we  find,  on  the 
blank  furnished  assured,  a  provision 
that  such  furnishing  ol  the  blank,  or 
making  up  of  proofs  by  the  adjuster 
for  the  company,  is  not  to  be  considered 
as  a  waiver  of  any  rights  of  the  com- 
pany; for  though  the  rights  may  not 
be  waived  we  cannot  contract  against  the 
effect  of  certain  things  on  the  mind  as  evi- 
dence, though  we  may  be  estopped  in  cer- 
tain cases.  Nor  do  I  see  anywhere  among 
the  multitudinous  forfending  clauses  any 
one  saying  that  a  clause  against  waiver 
may  not  itself  be  waived,  or,  if  there  be 
such,  that  that  also  may  nut  be  waived. 
But,  be  these  things  as  they  may,  we 
know  from  this  record  of  a  certainty  that 
the  defendant  hud  knowledge  of  the  fire 
very  soon  after  it  took  place,  and  acted 
on  such  knowledge;  but;  more  than  that, 
the  witness  Frayser  expressly  says: 
"Notice  of  the  damage  or  loss  by  fire  was 
given  to  the  defendant  company  as  soon 
thereafter  as  possible."  Therefore  there 
was  some  evidence  tending  to  show  even 
written  notice. 

2.  Is  there  any  evidence  tending  to  show 
that  plaintiff  is  a  corporation,  defendant 
having  filed  a  plea,  supported  by  affi- 
davit, denying  plaintiff's  corporate  exist- 
ence? The  plaintiff  professed  to  be  and  to 
act  as  a  corporation  under  the  corporate 
name  of  "Bon  Aqua  Improvement  Com- 
pany," created  by  and  under  the  laws  of 
the  state  of  Tennessee.  The  laws  of  Ten- 
nessee authorized  and  permitted  the  for- 
mation of  such  private  corporations.  The 
plaintiff  read  in  evidence  a  writing  and 
certificate  purporting  to  be  the  charter  of 
Incorporation.  This  instrument  seems  to 
be  a  formal  charter.  Article  1  g1  ves  the 
name ;  article  2,  the  general  nature  of  the 
business, — to  establish  an  institute  of 
learning,  a  sanitarium  for  the  benefit  of  in- 
valids, with  power  to  sell,  buy,  transact 
Its  business,  etc.,  in  the  language  of  the 
Tennessee  Code.  Article  8  gives  time  of 
commencement,  (1st  March,  1887,)  for  pur- 
pose of  securing  subscriptions  of  stock. 
Article  4  provides  that  the  business  affairs 
shall  be  managed  by  a  board  o(  directors, 
five  in  number,  who  shall  elect  a  presi- 
dent, secretary,  and  treasurer.  Article  6 
gives  the  capital  stock,  signed  by  the 
names  of  the  five  incorporators.  It  was 
acknowledged  15tb  February,  1887,  be- 
foru  a  notary  puhlic;  seems  to  have  been 
registered  in  Hickman  county;  and  was 
filed  18th  JFebruary,  1887,  and  recorded  in 
the  office  of  the  secretary  of  state.  But  de- 
fendant dalms  that  the  corporators  hav- 
ing acknowledged  their  agreement  before 
a  notary,  and  not  before  the  clerk  of  the 
county  court.  It  Is  Invalid  and  void.  This 
■eems  to  be  conceded  by  plaintiff's  coun- 
sel. Section  1712  of  Code  of  Tennessee 
provides  that  "persons  acting  as  a  cor- 


poration under  the  pro vislonsof  this  chap- 
ter will  be  presumed  to  be  legally  Incor- 
porated until  the  contrary  is  shown;  and 
no  such  franchise  shall  be  declared  act- 
ually null  and  forfeited  except  In  a  r^ular 
proceeding  brought  for  the  purpose. "  Sec- 
tion 1713  makes  contracts  made  with  a 
body  of  men  acting  as  a  corporation  en- 
forceable for  or  against  them,  and  neither 
party  will  be  allowed  to  set  up  a  want  of 
legal  organisation ;  makes  copies  of  such 
articles  evidence  for  and  against  the  cor- 
poration. Section  1697  requires  the  secre- 
tary of  slate  to  have  published  and  bound 
with  the  acts  of  each  general  assembly  a 
certified  list  of  all  such  corporations, 
which  Is  made  legal  evidenceof  their  exist- 
ence. It  is  fair  to  presume,  therefore, 
when  defendant  contracted  with  the 
plaintiff  company  in  its  corporate  name 
of  Bon  Aqua  Improvement  Company  it 
knew  that  it  claimed  and  professed  to  be 
a  corporation,  and  was  taking  out  its  pol- 
icies as,  at  least,  a  de  Gusto  corporation, 
and  is  therefore  not  permitted  to  deny  It. 
A  Jury  would  be  warranted,  from  all  the 
facts  and  circumstances,  in  drawing  such 
an  inference.  It  signed  notes  and  mads 
out  proofs  of  loss  in  it^  corporate  name, 
signed  by  Its  president.  Here  we  have 
the  Tennessee  law  authorising  the  forma- 
tion of  such  corporations,  proceedings 
taken  for  the  purpose  In  professed  compli- 
ance with  the  law  in  order  to  become  a 
corporation  by  that  name,  and  acta  of 
subsequent  user,  and  very  slight  evidence 
of  user  beyond  this  is  all  that  can  be  re- 
quired. Merriman  v.  Magiveny,  12  Heisk. 
4U4.  On  the  motion  to  exclude  this  evi- 
dence, we  must  infer  that  defendant  knew 
it  was  contracting  with  a  party  that 
professed  to  be  a  corporation,  and  when 
defendant  contracted  with  plaintiff,  and 
recdved  its  money,  now,  after  the  build- 
ing is  burned,  and  its  time  to  pay  has 
come,  it  cannot  avoid  payment  by  deny- 
ing the  corporate  existence  of  the  insured. 
8.  Is  there  any  evidence  tending  to  show 
that  defendant  is  a  corporation?  It  la 
sued  as  the  Standard  Fire  Insurance  Com- 
pany of  Wheeling,  and  by  that  name  it 
caused  the  policies  sued  on  to  be  signed 
by  ita  president  and  attested  by  its  secre- 
tary, signed,  "William  ElUngham,  Presi- 
dent. Chcu'les  W.  Connor,  Secretary." 
From  that  alone,  on  the  motion  to  ex- 
clude, we  may  infer  that  it  professed  to 
act  as  a  corporati<m.  Why  In  such  a 
case,  on  their  behalf,  should  we  conclude 
defendant  to  be  a  partnership,  rather 
than  a  de  facto  corporation?  I  notice 
during  the  progress  of  this  cause,  when 
an  affidavit  is  to  be  made,  such  as  the 
one  denying  that  the  plaintiff  is  a  corpo- 
ration, they  call  in,  not  the  acting  part- 
ner or  head  clerk  or  manager,  but  Charles 
W.  Connor,  who,  "being  duly  sworn,  says 
that  be  is  the  secretary  of  the  Standard 
Fire  Insurance  Company,^  etc.  They  do 
not  wish  us  to  infer,  for  the  purpose  of 
this  occasion,  that  there  is  either  some- 
thing wrong  or  something  very  unusual  In 
their  style  or  mode  of  doing  iDsurancobasi- 
ness,  giving  us  not  the  slightest  token  of 
who  or  what  they  are,  if  not  a  corporation. 
In  Manufactory  v.  Davis,  14  Johns.  fBS, 
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215,  the  coart,  In  speaking  of  corporations 
created  under  general  law,  very  macb  as 
onrB  are  created,  aaye:  "The  general  act 
relative  to  incorporations  for  mannfact- 
uring  purposes  directs  the  certificate  which 
is  to  contain  the  requisite  evidence  of  the 
company's  having  become  a  body  politic  or 
corporate  to  be  filed  in  the  office  of  the  sec- 
retary of  state,  and  declares  that,  as  soon 
as  such  certificate  shall  be  so  filed,  the  per- 
sons who  shall  bare  signed  and  acknowl- 
edged the  same,  and  their  saccessors,  shall 
become  a  body  politic  and  corporate. 
This  is  a  public  law;  certificate  becomes 
matter  of  record.  The  Incorporation 
ought  not,  therefore,  to  be  considered  a 
mere  private  act,  since  it  was  under  a 
general  law  of  the  state,  and  the  evidence 
thereof  Is  matter  of  record."  Our  law 
(section  17,  c.  54,  p.  607,  Code)  makes  it 
the  duty  of  the  secretary  of  state,  at  every 
regular  session  of  the  legislature,  to  deliver 
te  the  clerk  of  the  house  of  delegates  accu- 
rate copies  of  every  certificate  of  Incorpo- 
ration not  before  reported  by  him;  and  it 
shall  be  the  duty  of  such  clerk  to  cause  the 
same  to  be  printed  and  bound  with  the 
acts  of  the  session.  By  section  10  of 
same  chapter,  (page  697,)  "the  copy 
printed  with  the  acts  of  the  legislature 
shall,  as  evidence,  be  equivalent  to  the 
original. "  That  the  court  will  take  judi- 
cial notice  of  such  private  corporations, 
created  under  general  law,  seems  also  to 
have  been  held  in  the  cases  of  Bailroad  Co. 
V.  People,  116  111.  401,  6  N.  E.  Rep.  407; 
Gormley  v.  Day,  114  III.  185;  Kelly  v.  Ball- 
road  Co.,  58  Ala.  480.  Butseel  Whart.Ev. 
§204:  citing  Hard  V.  Decorah,4S  Iowa,81S. 
We  do  not  now  decide  this  question,  be- 
cause It  may  be  of  general  Importance  in 
this  state,  and  doeti  not  necessarily  or  dis- 
tinctly arise  out  of  tbe  facts  of  the  case  as 
presented  by  this  record. 

4.  Did  plaintiff,  throogh  its  agent  and 
the  beneficiary  by  mortgage,  B.  Dudley 
Frayser,  attempt  to  commit  a  fraud  on 
defendant?  It  la  stated  by  counsel  for 
plaintiff  In  error  in  their  brief  that  the  cir- 
cuit court  sustained  the  motion  to  exclude 
solely  on  the  ground  of  an  attempt  at 
fraud.  So  many  exceptions,  qualifica- 
tions, requirements,  conditions,  warran- 
ties, drawbacks,  are  now  often  found  in- 
dorsed on  or  annexed  to  policies,  bills  of 
lading,  and  the  like,  that  it  has  given  rise 
to  the  charge  that  they  are  pitfalls  for  the 
unwary,  and  that  payment  of  loss  bas 
now  become  matter  of  grace  or  of  busi- 
ness policy,  rather  than  a  matter  of  en- 
forceable right.  Long  experience,  no 
donbt,  has  shown  very  many  of  them  to 
be  the  dictates  of  prudence,  it  not  neces- 
sary. Such  a  charge  certainly  cannot  be 
made  against  the  clause  now  in  question. 
There  la  some  evidence  tending  to  show 
an  attempt  to  bribe  the  adjuster,  a  charge 
of  a  criminal  nature.  It  is  based  on  the 
deposition  of  Mr.  Hart,  the  policy  broker 
and  the  adjuster  of  loss,  taken  by  defend- 
ant to  be  read  on  its  behalf,  but  read  as 
evidence  by  plaintiff,  and  made  against 
Mr.  Frayser,  plaintiff's  witness,  who  had  a 
mortgage  on  the  property  for  more  than 
the  combined  Insurance,  some  $14,000  or 
f  15,000;  therefore  by  the  beneficiary  for 


whose  use  the  suit  was.  In  fact,  brought. 
Hart  says  that  in  placing  tbe  policies,  one 
for  fSUO  running  from  noon  24th  January, 
1888,  to  noon  24th  January,  1880,  the  other 
for  f  1,000,  on  the  same  property,  in  favor 
of  L.  J.  Worst,  running  from  7th  January, 
1888,  to  7th  January,  1880,  on  12th  Jan- 
nary,  1888,  by  Indorsement  changed  by  de- 
fendant to  cover  In  the  name  of  plaintiff, 
he  acted  as  broker  of  the  plaintiff.  The 
burning  occurred  24th  August,  1888;  tbe 
property  was  worth  $24,000;  it  was  a 
total  loss;  and  there  is  no  evidence  or 
charge  of  complicity  on  the  part  of  tbe  as- 
sured. On  the  28th  August,  1888,  Frayser 
wrote  to  Hart  Bros,  acknowledging  the 
receipt  of  their  letter  of  27th  Inst.,  evident- 
ly written  In  regard  to  note  given  by 
plaintiff  for  premium  taken  up  and  then 
held  by  Hart.  He  speaks  of  bavins  writ- 
ten to  Hart  on  24th  August,  evidently 
about  the  burning,  and  says  in  conclu- 
sion :  "I  have  turned  the  matter  of  my  in- 
terest in  these  policies  over  to  Mr.  J.  M. 
Bonner,  of  your  city,  for  collection,  and 
yon  will  please  confer  with  him.  By  tak- 
ing Worst's  note,  you  have  made  yonrsell 
liable  for  the  premium,  and  tlie  policiea 
would  be  good  to  the  bolder:  but  I  don't 
intend  to  receive  anything  on  these  policies 
without  you  are  paid  Tor  what  you  iu- 
curred  a  liability,  especially  if  I  am  to  be 
benefited  by  it.  Please  act  with  Mr.  Bon- 
ner In  adjusting  and  securing  my  interest 
nnder  these  policies,  and  you  shall  not  be 
out  of  pocket  one  cent,  and  may   be  in 

Socket  many  dollars. "  So  far  Hart  was 
Is  agent,  and  not  tbe  agent  of  tbe  defend- 
ant. By  provision  indorsed  on  policies. 
Hart  could  not  in  the  matter  be  refparded 
as  the  agent  of  defendant.  Some  time 
after  and  before  13th  September,  ISsS, 
Hart,  as  the  agent  of  the  defendant,  went 
upon  the  ground  to  adjust  the  loss,  and 
spent  a  day  with  Frayser  at  Bon  Aqua 
Springs  where  the  building  bad  been. 
Now,  Mr.  Frayser,  whose  deposition  •was 
taken  to  be  read  and  was  read  on  behalf  of 
plaintiff,  says,  among  other  things:  'The 
frame  building  known  as  'Bon  Aqua 
Springs  Hotel,'  covered  by  these  policies, 
was  burned  28th  August,  1888.  Thecoetot 
the  building  was  something  over  $32,000; 
was  worth  at  the  time  of  the  fire  $24,000  to 
$26,000.  The  loss  was  total.  Notice  of  the 
damage  or  loss  by  fire  was  given  to  the 
defendant  company  as  soon  thereafter  as 
possible.  The  amount  of  loss  was  ad- 
justed and  received  by  tbe  defendant,  and 
it  promised  to  pay  tbe  same.  That  Hart, 
the  agent  of  the  defendant  company,  went 
to  the  spot  where  the  hotel  was  bnmed 
at  Bon  Aqua  Springs  lu  Hickman  connty, 
Tenn.,  with  witness,  examined  the  loss. 
and,  as  agent  of  defendant,  admitted  it 
was  a  total  loss,  and  so  notified  defend- 
ant. The  proof  of  loss  was  sworn  to  by 
an  ofiicer  of  the  Bon  Aqua  Improvement 
Company,  by  the  witness,  and  was  re- 
ceived by  the  defendant  company. "  Now 
comes  the  important  Item  of  evidence  In 
which  Mr.  Hart  contradicts  Mr.  Frayser. 
The  witness  Mr.  Frayser  continued  his  tes- 
timony: "  Mr.  Hart,  the  agent  aforesaid, 
proposed  to  witness  that,  If  he  would  take 
off  ten  per  cent,  of  the  policy,  he  woold 
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have  the  company  pay  the  amoant  of  the 
policy,  lees  the  ten  per  cent.,  immediately 
on  receipt  of  proof  ol  loaa;  and  I  agreed 
on  tbat  account  to  take  off  ten  per  cent., 
provided  tbe  policy  was  paid  within  the 
sixty  daya  after  the  proof  bad  been  sent  on. 
As  the  company  ban  not  paid  the  policies 
np  to  tbe  present  time,  and  did  not  pay 
them  within  the  sixty  days,  I  decline  to 
take  oB  the  ten  per  cent.,  and  so  Informed 
Mr.  Hart.'  Mr.  Hart  in  his  deposition 
says :  "  After  the  fire  I  met  Mr.  Frayser  at 
Bon  Aqua,  and,  after  speudiuR  a  large 
part  of  the  day  Inquiring  as  to  tbe  nature 
of  theflre.Mr.  Frayser  and  myself  returned 
from  tbe  scene  of  tbe  fire  to  tbe  depot,  and 
while  retnmtnK  he  spoke  to  me  about  tbe 
fire,  stating  that  there  were  some  compli- 
ratlons  about  It,  and  tbat  he  supposed 
that  I  bad  satisfied  myself  tbat  it  was  a 
total  loss,  and  tbat  In  view  of  these  com- 
plications, tbat  if  I  would  make  up  tbe 
proofs  for  a  total  lose  he  would  receipt  for 
same,  and  would  collect  only  ninety  per 
cent.,  and  leave  me  ten  per  cent,  for  my 
services. "  That  he  did  not  make  to  Mr. 
Frayser  any  such  proposition  as  stated 
by  bim.    "I  agreed  only  to    recommend 

ftayment,  and  Mr.  Frayser  so  understood 
t. "  This  Issue  had  become  important,  in- 
volving a  charge  of  attempted  bribery  as 
well  as  tbe  indemnity  for  loss.  Suppose 
It  bad  been  submitted  to  a  Jury.  They, 
after  putting  their  beads  together,  migtat 
well  have  said :  "  These  two  statements  of 
wbat  occurred  at  Bon  Aqua  Springs  differ 
so  widely  in  meaning  that  one  is  entirely 
innocent  and  the  other  criminal,  yet  they 
differ  but  little  in  words;  the  change  of  a 
word  or  two  wonld  change  one  into  tbe 
otber.  Some  people  bear  badly,  appre- 
hend indistinctly,  remember  imperfectly, 
and  narrate  Incompletely.  These  two 
conflicting  witnesses  are  not  brought  be- 
fore us  and  confronted.  We  are  not  en- 
lightened by  tbeir  demeanor;  at  tbe  most, 
it  Is  but  a  question  of  veracity.  Tbe  bur- 
den of  proof  on  this  issue  is  on  defendant, 
tbe  one  who  makes  tbe  charge,  and  this 
with  a  special  force  in  criminal  and  qu/iai 
criminal  charges.  We  are  left  in  doubt, 
and  so  we  will  leave  the  question  where 
we  find  it,  by  finding  for  the  plaintiff.  * 
Can  the  court  say  tbat  it  would  at  once, 
and  withoot  hesitation,  have  set  aside 
sncb  verdict  becanse  there  was  a  clear  and 
decided  preponderance  of  evidence  against 
it,  or  no  evidence  at  all  tending  to  sustain 
It?  If  not,  and  it  was  in  other  respects  a 
question  eminently  fit  to  be  submitted  to 
a  Jury,  then  tbe  motion  to  exclude  should 
bave  been  overruled,  and  the  party  at 
least  pat  to  his  demnrrer  to  evidence. 
This  would  have  been  attended  with  a 
wholesome  risk,  and  bave  broughttbe  liti- 

fation  to  an  end.  The  mere  fact  that 
otb  depositions  are  read  on  the  same  side 
nay  affect,  but  cannot  control,  tbe  ques- 
tion. A  man  cannot  imi>each,  but  be  may 
contradict,  bis  own  witness.  Upon  tbe 
^vhole,  I  do  not  think  it  can  be  said  tbat 
plaintiff's  case  was  entirely  without  evi- 
denceon  any  essential  point,  or  of  evidence 
tending  to  prove  it,  or  tbat  on  any  isRue 
there  was  such  a  clear  and  decided  pre- 
ponderance of  evidence  against  the  plain- 
tiff that  the  court  would  at  once  have  set 


aside  a  verdict  in  its  favor.  The  Judgment 
complained  of  must  be  reversed,  and  anew 
trial  be  awarded. 

Lucas,  P.,  and  E.NGt.isH  and  Bbanno.n, 
JJ.,  concurred. 


Clarkb  et  al.  v.  King  et  al. 

(Supreme  Court  of  AppecUt  of  West  Virginia. 
Jan.  26,  1891.) 

HDBBAin>  Ajsm  WiTB — Wm'a  Sbpaxats  Estatb— 

VOLUNTABT  CONVXTAKCB. 

1.  K.  and  his  wife  were  citizens  of  OsIIia 
county,  state  of  Ohio,  during  the  year  ISi^.  Dar- 
ing the  summer  and  fall  of  that  year,  1390  came 
to  the  wife,  $18.92  as  her  part  of  the  personalty 
in  her  deoeased  father's  estate,  and  the  residue 
as  the  proceeds  of  the  sale  of  her  one-eighth  part 
of  the  realty;  which  sum  of  <890  K.,  the  hus- 
band, then  and  there  reduced  into  his  own  posses- 
sion with  the  assent  of  the  wife.  Held,  said  sum 
of  1390  thereby  became  the  absolute  property  of 
the  husband. 

2.  Afterwards,  to-wlt,  on  the  ISth  day  of  Sep- 
tember, 1886,  K.  and  his  wife  being  then  citizens 
of  the  city  of  Huntington,  W.  Vs.,  K.  executed 
a  deed  of  trust  on  a  certain  tract  of  land  in  Cabell 
county.  W.  Va.,  to  secure  the  payment  to  his 
wife  of  said  sum  then  estimated  at  $976.  Held, 
said  oonveyance  in  trust  Is  voluntary,  and  the 
debt  thereoy  secured  the  wife  Bn1>ordlnate  to  the 
payment  of  plaintitts  and  other  prior  creditors 
for  value. 

(fifyUotms  by  the  Court.) 

Appeal  from  circuit  court.  Cabell  county. 
Simins  d  Enalow,  for  appellants. 

Holt,  J.  This  was  a  suit  in  equity 
brought  In  tbe  circuit  court  of  Cabell  coun- 
ty on  the  22d  October,  1886,  by  A.  R.  Harke 
&  Co.  as  against M.  A.  King  and  Margaret 
v.,  bis  wile,  et  al.,  defendants  beKow,  and 
appellees,  to  set  aside  a  deed  of  trust  for 
the  benefit  of  the  wife  as  fraudulent,  and 
subject  tbe  laud  to  the  payment  of  plaln- 
titTs*  judgment.  The  court  below  referred 
tbe  question  of  fraud,  among  others,  to 
one  of  its  commissioners  to  ascertain  and 
report.  Tbe  commissioner  reported  tbe 
wife's  debt  secured  by  deed  of  trust  as 
valid,  the  deed  of  trust  to  secure  it  not 
fraudulent,  the  lien  thereof  as  valid  and 
first  in  priority.  To  this  report  plaintitts 
excepted  at  some  time  not  appearing,  but 
as  early  as  tbe  decree  complained  of.  The 
cause  came  on  to  be  heard  on  the  29th  Au- 
gust, 1888,  when  tbe  court  overruled  the 
exceptions,  confirmed  the  report,  and, 
what  was  error  in  any  view,  dlBmissed 
plaintitts'  bill  as  to  tbe  trust  creditor  M. 
V.King.  The  facts  are  as  follows:  De- 
fendant M.  A.  King,  the  judgment  debtor 
of  plaintitts,  A.  R.  Clarke  &  Co.,  and  M.  V. 
King,  hlswife,Iived  in  Gallia  county,  Ohio, 
In  the  year  1862,  Margaret  V.,  the  wife,  be- 
ing tbe  daughter  of  Stephen  Pollock,  de- 
ceased, of  tbat  county.  She  was  entitled 
out  ot  her  father's  estate  to  f48.tt^  out  of 
the  personalty,  and  to  one-eigbtn  of  200 
acres  of  land  which  she  and  her  husband 
sold  and  conveyed,  the  two  amounting  to 
$397,  which  sura  was  paid  tbem  in  the 
fall  of  1S62  in  tbe  county  of  Gallia,  state  of 
Ohio,  where  they  then  lived,  and  was  there 
reduced  into  the  possession  of  the  hus- 
band with  the  assent  of  the  wife,  and 
thereby  became  his  absolute  property,  (58 
LawsOblu  1861, p.  54;)  so  that  this  is  only 
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another  Instance  of  a  volunteer  trying  to 
come  in  flret  among  the  creditors.  There 
are  other  Ins  operable  objections  to  the 
claim  ol  the  wife  as  against  plaintlOs,  and 
other  judgment  creditors  ot  the  husband, 
but  they  need  not  be  considered.  The  de> 
cree  of  29th  August.  1888,  must  therefore  be 
reversed,  and  the  case  remanded,  and  di- 
rected to  go  on,  placing  the  wlfeattbe  foot 
of  the  Uenholders  as  they  now  stand,  she 
being  but  a  volunteer  as  to  ber  debt  se* 
cured  by  deed  of  trust. 

Enolibb     and     Brannon,  JJ..  eoucnr. 
LcuAS,  P.,  absent. 


DCFFIELD  V,  BOTLER  et  Sl. 

(Suprane  Cowrt  of  Appealii  of  West  Virginia. 
Jan.  aC  1891.) 

Frbsuiotiom  or  PATtamr. 
A  party  holding  a  title-bond  for  a  traot  of 
land  assigned  it  to  another  party  In  consideration 
of  the  assignment  of  a  debt  of  $800  on  a  third 
party,  1235  of  which  is  conceded  to  have  been 
paid  to  the  person  who  assigrned  the  title-bond 
in  her  lifetime.  Bhe  lived  17  years  after  its  as- 
signment without  asserting  any  claim  for  any 
balance  unpaid  to  her.  Her  administrator  snes 
to  enforce  a  vendor's  lien  for  a '  balance  of  $75 
and  interest  thereon.  He  does  not  nrodnoe  any 
note  or  bond  on  said  third  party,  and  said  thira 
party  is  also  dead.  The  widow  of  said  third  party 
swears  that  he  was  able  to  pay,  and  did  pay, 
said  debt  Under  these  circumstances,  it  Is 
proper  to  treat  the  debt  as  paid,  and  to  refuse  the 
relief  prayed  for. 
(,SyUal3u$  try  the  Court.) 

Api^eal  and  Bvpersedeas  from  circuit 
court,  Clay  county. 

J.  M.  Huwllton,  for  appellants.  W.  E. 
R.  Byrti^,  for  appellee. 

Enoi.ibh,  J.  This  was  a  suit  In  equity, 
brought  by  James  O.  DuflBeld,  adminis- 
trator of  the  estate  of  Martha  S.  Cadle, 
against  Oliver  M.  Butler,  R.  A.Butler,and 
James  M.  Moore,  in  the  circuit  court  of 
Clay  county,  and  the  bill  appears  to  have 
been  filed  at  the  June  mlee,  1888.  The 
material  allegations  of  the  bill  are  that 
the  plaintiff's  intestate,  Martha  S.  Cadle, 
departed  this  life  Intestate  some  time  in 
the  year  1887,  and  that  plaintiff  was  duly 
appointed  and  qualified  as  administrator 
of  her  personal  estate  in  the  county  of 
Clay;  that  on  the  11  th  day  of  February, 
1867,  she  purchased  from  the  defendant 
James  M.  Moore  a  certain  tract  of  land 
situated  in  said  county,  and  on  that  day 
said  Moore  execnte<1  to  her  his  title-bond 
therefor,  binding  himself  to  make  her  a 
deed  with  covenants  of  special  warranty 
for  said  tract  of  land,  and  that  the  pur- 
chase money  therefor  was  shortly  there- 
after paid  in  full,  and  that  several  years 
after  the  execution  ot  said  title-bond  as 
aforesaid,  (about  the  year  1870,)  and  while 
the  legal  title  to  said  land  was  yet  in  the 
said  Moore,  the  said  Martha  S.  Cadle,  by 
indorsement  upon  said  title-bond,  as- 
signed to  the  defendant  O.  M.  Butler  the 
benefit  of  her  said  purchase,  in  considera- 
tion whereof  the  said  U.  M.  Butler  agreed 
to  pay  to  said  Martha  S.  Cadle  the  sum  of 
fSOO,  and  it  was  at  the  time  expressly 
agreed  that  the  legal  title  to  said  land 
should  rest  where  It   then  was  In  said 


Moore  until  said  $300  sboold  be  paid  In 
full,  and  that  upon  payment  m  fall  there- 
of the  said  Cadle  would  cause  the  said 
Moore  to  convey  the  said  land  to  said  O. 
M.  Butler  direct ;  that  a  very  short  time 
after  the  assignment  aforesaid  the  said  O. 
M.  Butler  became  Insolvent,  and  availed 
himself  of  the  bankrupt  law,  and,  being 
unable  to  hold  property  in  his  own  name, 
be  fraudulently  assigned  said  title-bond 
to  bis  son,  the  defendant  R.  A.  Butler,  who 
was  at  that  time  a  yootb  about  14  yean 
of  age,  wbo  had  nothing  to  pay,  and  who 
In  fact  paid  nothing  for  said  assignment ; 
that  Immediately  after  his  purchase  from 
Martha  S.  Cadle  as  aforesaid  the  said  O. 
M.Butler  was  put  In  actual,  peaceable  pos- 
session of  said  laud,  which  he  has  ever 
since  held,  and  now  holds,  notwithstand- 
ing the  said  fraudulent  transfer    of  the 
equitable  title  thereto  to  bis  said  son,  B. 
A.  Butler;  that  a  portion  of  said  purchase 
money  which  was  to  be  paid  by  said  O. 
M.  Butler  to  the  said  Cadle,  to-wlt.  f  225, 
has  been  paid,  but  the  residue,  976,  with 
its  interest,  and  the  interest  accruing  for 
several  years  on  the  entire  fSOO,  has  never 
been  paid;  that  about  three  yean  before 
this   suit  was   brought   the  sidd  Moore 
drew  up  and  executed  a  deed  purporting 
to  convey  to  O.  M.  Butler  the  Interests  of 
both  said  Moore  and  R.  A.  Butler  in   said 
land,  but  that  said  deed  never  bas  been 
recorded,  but  plaintiff  alleges  that  be  Is 
Informed  that  said  deed  contained  no  pro- 
vision for  the  payment  of  the  purchase 
money   remaining   unpaid   as  aforesaid; 
that  said  assignment  of  the  equitable  title 
to  said  land  from  said  O.  M.  Butler  to  R. 
A.  Butler  as  aforesaid  was  made  with  the 
intent  to  hinder,  delay,  and  defraud  bis  In- 
testate in   the  assertion   of  ber    claim 
against  said  land  for  the  unpaid  purchase 
money,  and  that  the  conveyance  from  said 
Moore  to  the  said  O.  M.  Butler  of  the  legal 
title  to  said  land,  knowing,  as  said  Moore 
did,  that  said   purchase  money  hud  not 
been  paid,  was  unauthorised,  and  there- 
fore illegal;  and  be  prays  that  said  assign- 
ment from  O.  M.  Butler  to  R.  A.  Butler 
be  held  fraudulent,  so  far  as  it  affects  the 
plaintiff's  claim,  and  that  the  same  may 
be  held  null  and  void,  and  that  said  con- 
veyance from  the  defendant  J.  M.  Moore 
to  the  defendant  O.  M.  Butler  be  set  aside, 
and  that  the  plaintiff's  claim  of  975,  with 
its  interest,  and  also  the  accrued  Interest 
on  the  balance  of  the  purchase  money  be> 
fore  payment,  may  be  decreed  a  lien  upon 
said  land,  and  that  the  same  may  be  sold 
to  satisfy  said  lien  and  the  coats  of  said 
suit.    The  defendants  O.  M.  Butler  and  R. 
A.  Butler  each  demurred  to  the  plaintiff's 
bill,  and  filed  their  separate  answers  there- 
to, in  which  they  admit  that  Martha  S. 
Cadle,  about  tbe  year  1867,  purchased  from 
James  M.  Moore  and  paid  for  the  tract  of 
land  containing  100  acres  in  the  bill  m«i- 
tioned.  but  say  that  the  title-bond  for  the 
same,  in  consideration  of  9300,  was  as- 
signed to  R.  A.  Butler  by  said  Martha  8. 
Cadle,  and  not  to  O.  M.  Bntler.  as  alleged 
in  tbe  bill,  which  sum  of  9800  was  taken 
by  said  Martha  S.  Cadle  In  a  claim  for 
930<),  assigned  to  her,  on  one  William  8. 
Ball  in  full  satisfaction  and  dlscbaiwe  ot 
said  9300;  and  tb^  allege  tbat  said  dalm 
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said  William  S.  Hall  at  ber  own  rlek,  and 
without  recourse  or  reaponslblllty  upon 
them  or  either  ot  them ;  and  they  further 
allege  that  Haid  sum  ol  $800  was  fully  paid 
to  said  Martha  S.  Cadle  In  her  life-time  by 
said  WlUlam  S.  Hall;  and  they  deny  the 
allegation  that  the  legal  title  should  rest 
In  said  James  M.  Moore  until  said  fSOO 
should  be  paid  In  fall.  The  defendant  O. 
M.  Butler  also  denies  tbat  be  was  to  re- 
ceive a  deed  for  said  land,  or  that  he 
fraudnlenUy  asoisned  said  title-bond  to 
hia  son,  R.  A.  Butler,  but  charges  that  the 
same  was  assigned  to  the  defendant  B.  A. 
Butler  by  said  Martha  S.  Cadle;  and  he 
denies  all  charges  of  fraud  made  against 
him  In  plalntitTs  bill,  or  that  said  title- 
bund  was  assigned  to  R.  A.  Butler  with 
intent  to  hinder,  delay,  and  defraud  his 
creditors,  Martha  S.  Cadle,  or  the  plaintiff 
In  any  way  or  mannw;  and  the  defendant 
R.  A.  Butler  also  denies  all  fraud  or  inten- 
tion to  defraud  the  plain  tllf  or  his  intes- 
tate. The  defendant  J.  M.  Moore  also  an- 
swered the  plaintiff's  bill,  admitting  the 
purchase  by  Martha  8.  Cadle  from  him  on 
the  11th  of  February,  1867,  of  the  tract  of  100 
acres,  described  in  plaintiff's  bill,  and  that 
the  puft'hase  money  therefor  had  been 
fully  paid ;  that  he  has  continued  to  hold 
the  legal  title  since  said  sale,  at  the  re- 
quest of  Martha  S.  Cadle,  who  notified 
bim  not  to  convey  to  Butler  until  the  pur- 
chase money  was  paid;  that  by  bis  con- 
tract he  was  to  warrant  specially  the  title 
to  said'tract ;  and  he  flies  with  bis  answer 
a  deed  for  said  100  acres  of  land,  convey- 
ing the  legal  title  to  R.  A.  Butler,  which 
he  asks  may  be  held  as  an  escrow,  subject 
to  the  order  of  the  court.  On  the  14th  day 
of  May,  1800,  the  cause  was  heard  upon 
the  bill  and  upon  the  demurrer  thereto, 
and  npon  the  separate  answers  ot  O.  M. 
Butler,  J.  M.  Moore,  and  R.  A.  Butler, 
which  were  replied  to  generally,  upon  the 
exhibits  filed  and  depositions  taken  by 
both  plaintiff  and  defendants,  and  the 
conrt  decreed  that  the  defendant  O.  M. 
Butler  do  pay  to  the  plaintiff  f  162,  with 
interest  from  the  date  of  said  decree,  the 
same  being  the  amount  of  the  debt,  f  76, 
mentioned  in  plaintiff's  bill,  with  interest 
from  June  80, 1870,  which  debt  and  costs 
were  decreed  a  lien  tor  the  purchase  mon- 
ey on  said  tract  of  land ;  and  it  was  fur- 
ther ordered  that,  unless  the  said  O.  M. 
Butler  should  pay  to  plaintiff  said  sum 
and  interest  and  costs,  a  commissioner 
therein  appointed  was  directed  to  adver- 
tise and  sell  said  tract  of  land  npon  the 
terms  therein  prescribed ;  and  from  this 
decree  the  defendants  O.  M.  Butler  and  R. 
A.  Butler  obtained  this  appeal. 

One  ot  the  questions  raised  by  demurrer 
to  the  plaintiff's  bill  to  whether  theplalntiff , 
according  to  bis  own  showing,  has  used 
that  diligence  in  the  assertion  ot  his  claim, 
or  whether  bis  in  testate  had  used  such  dili- 
gence, as  should  be  regarded  as  consistent 
with  the  rules  of  equity.  The  purchase  of 
this  tract  of  land  appears  from  the  allega- 
tions ot  the  bill  to  have  been  made  by 
Martha  8.  Cadle  on  the  11th  day  uf  Feb- 
ruary, 1867,  and  she  assigned  the  title-bond, 
which  she  obtained  from  James  M.  Moore 
for  the  same.  too.  M.  Butler,  in  1870.    She 


departed  this  life  in  1887,  and  the  plaintiff 
was  appointed  her  administrator  some 
time  in  the  same  year,  and  the  bill  In  this 
case  was  not  filed  until  June  rules,  1888. 
It  is  true  that  the  assignor  of  the  equita- 
ble title  under  the  circumstances  set  forth 
in  the  bill  would  have  the  right  to  assert 
ber  vendor's  lien  against  the  land  tor  the 
unpaid  purchase  money,  (see  Day  v.  Hale, 
ii2  Orat.  146;  also  Belrne's  Ex'rs  v.  Camp- 
bell, 4  Grat.  125;)  and  upon  the  facts  stat- 
ed In  the  bill  the  statute  of  limitations 
would  not  apply,  and  the  demorter  was 
properly  overruled.  When,  however,  we 
look  further,  and  take  Into  consideration 
the  facts  alleged  in  the  answers  and  the 
proofs  in  the  cause,  the  question  again 
suggests  itself  whether  the  plaintiff's  in- 
testate has  not  been  guilty  of  such  laches 
in  the  assertion  ot  ber  claims  as  would 
prevent  her  from  being  heard  through  her 
personal  representative  in  a  court  ot  equi- 
ty. R.  A.  Butler,  in  his  answer,  claims 
that  said  title-bond  was  assigned  directly 
to  him  by  said  Martha  S.  Cadle  for  a  val- 
uable consideration,  tu-wit,  $300,  which 
sum  was  paid  to  and  received  by  Martha 
S.  Cadle  In  a  note  on  William  S.  Hall  ror 
that  amount,  which  note  was  received  by 
her  In  full  discharge  and  satisfaction  for 
said  $300;  and  he  denies  the  allegation  In 
plaintiff's  bill  that  said  $300  has  not  been 
fully  paid,  or  that  $75  and  Its  Interest  re- 
main unpaid.  James  M.  Moore,  in  his 
deposition,  states  that  in  December,  1878, 
said  Hall  bad  paid  said  Martha  S.  Cadle 
$225  on  the  land,  and  that  he  saw  said 
title-bond  on  that  day,  and  it  was  as- 
signed to  R.  A.  Butler,  without  date. 
Mrs.  Margeret  Hall,  in  her  deposition, 
when  asked,  "  Was  William  8.  Hall  or  was 
he  not  financially  able  to  pay  this  debt  of 
$300  at  anytime  after  contracted?"  an- 
swered, "He  was  able  to  pay  it,  and  did 
do  it.''  She  also  states  that  said  Hall 
was  her  husband,  and  that  he  died  In  1877. 
J.  W.  Lyons,  another  witness,  states  that 
he  was  at  Martha  8.  Cadle's  at  one  time, 
and  she  claimed  a  debtor  residue  of  a  $300 
debt  ot  $S6  or  $86.  He  did  not  know 
which,  but  it  did  not  exceed  $85.  Sh« 
claimed  that  that  amount  was  coming 
from  W.  8.  Hall  to  her.  It  appears  that 
this  claim  or  debt  against  William  8.  Hall 
was  transferred  to  Martha  S.  Cadle  at  the 
same  time  that  said  title-bond  was  as- 
signed to  R.  A.  Butler,  which  the  plaintiff, 
in  his  bin,  states  was  in  the  year  1870;  and 
no  good  reason  is  shown  why  said  Martha 
8.  Cadle  did  not  proceed  at  once  to  collect 
said  debt  from  said  W.S.  Ball,  or,  if  he  was 
found  to  be  insolvent,  why  she  could  not 
have  proceeded  to  enforce  her  vendor's  lien 
against  said  tract  of  land.  8he,  however, 
delayed  the  assertion  of  her  claim  tor  17 
years,  until  her  death  occurred  in  1887,  and 
her  administrator,  (theplalntiff,)  who  was 
appointed  in  the  same  year, failed  to  bring 
this  suit  until  June,  1888.  In  the  case  ot 
Trader  v.  Jarvis,  28  W.  Va.  108,  Snyder, 
J.,  delivering  the  opinion  ot  the  court, 
says:  "Delay  in  the  assertion  ot  a  right, 
unless  satisfactorily  explained,  even  where 
it  does  not  constitute  a  positire  statutory 
bar,  operates  in  a  court  of  equity  as  an 
evidence  of  assent,  acquiescence,  or  waiver ; 
and  especially  to  such  the  role  In  suits  to 
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set  aside  transactions  on  account  o(  fraud 
or  infancy.  A  court  of  equity,  wbicb  is 
never  active  In  relief  against  stele  de- 
mands, will  always  refuse  relief  where  the 
part}'  has  slept  upon  his  right,  and  ac- 
quiesced lor  a  great  length  of  time.  Noth- 
ing can  call  Into  activity  this  court  but 
conscience,  good  faith,  and  reasonable  dili- 
gence. Where  these  are  wanting  the  court 
is  passive,  and  does  nothing. "  Laches  and 
neglect  are  always  discountenanced.  Be- 
ferring  to  Smith  v.  Clay,  2  Amb.  645;  Dog- 
gett  V.  Helm,  17Grat.  96.  And  in  the  case  of 
Trader  v.  Jarvis.supra.lt  will  be  perceived 
that  the  appellant  only  delayed  seven  years 
after  attaining  his  majority  before  com- 
mencing his  suit.  Also  in  the  case  of 
Pusey  V.  Gardner,  21  W.  Ta.  470,  section  6 
of  syllabus,  this  court  held  that,  "even 
where  there  Is  no  absolute  bar  from  the 
lapse  of  time  or  by  the  statute  of  limita- 
tions, it  is  a  principle  of  courts  of  equity 
not  to  talce  cognisance  of  an  equitable 
claim  aifter  a  great  lapse  of  time,  and 
where,  from  the  death  of  parties  and  wit- 
nesses, there  is  danger  of  doing  injustice, 
and  there  can  no  longer  be  a  safe  deter- 
mination of  the  controversy. "  See  Har- 
wood  V.  Railroad  Co..  17  Wall.  81. 

It  appears  In  the  case  under  considera- 
tion that  William  S.  Hall,  against  whom 
the  debt  existed  for  fSOO  that  was  trans- 
ferred to  Martha  S.  Cadle,  departed  this 
lite  in  the  tall  of  1877,  about  seven  years 
alter  said  Martha  8.  Cadle  became  the 
owner  of  said  claim,  and  Martha  S.  Cadle 
herself  died  aboata  yearbefore  thelnstltu- 
tion  of  this  suit.  Thus  the  two  parties 
and  witnesses  who  could  have  best  ex- 
plained what  portion  of  this  purchase 
money  bad  been  realised  from  said  fSUO 
claim  assigned  as  aforesaid  are  dead,  and, 
by  reason  of  the  delays  and  laches  ot  the 
plaintiff's  intestate,  we  are  deprived  ot  the 
evidence  of  those  who  were  best  acquaint- 
ed with  the  facts,  and  are  left  to  grope  for 
the  truth  among  the  testimony  ot  wit- 
nesses who  are  poorly  informed,  and  who 
detail  their  recollections  ot  circumstances 
and  tranttactlons,  which  are  necessarily 
confused  and  uncertain  by  reason  of  the 
length  of  time  since  they  occurred.  When 
this  is  the  cnse,  there  Is  "danger  of  doing 
injustice,  and  there  can  no  longer  be  a  safe 
determination  of  the  controversy;"  and 
the  circumstances  surrounding  the  case 
under  consideration  exemplify  the  wisdom 
of  the  rule  which  has  been  adopted  by  our 
courts  to  refuse  reliet  where  a  party  has 
shown  want  ot  reasonable  diligence,  and 
slept  upon  his  rights.  Margaret  Hall,  the 
wife  of  William  S.  Hall,  states  in  her 
deposition  that  her  husband  was  able  to 
pay  this  $800  debt,  and  did  do  It,  but  she 
does  not  state  how  or  when ;  and  William 
Lyons  says  he  "  was  there  at  Martha  S. 
Cadle's  at  one  time,  and  she  claimed  a 
debt,  or  a  residue  of  a  f  300  debt,  of  926  or 
$35;  I  don't  know  which,  but  it  did  not 
exceed  f35.  She  claimed  that  amount  was 
coming  from  William  S.Hall  to  her."— 
but  he  does  not  state  when  this  was,  and 
be  is  uncertain  as  to  the  amount.  The 
note  or  claim  against  William  S.  Hall  is 
not  produced,  and  it  is  difficult  to  deter- 
mine how  the  court  below  arrived  at  the 
conclusion  that  f76,  with  interest  from 


June  80, 1870.  was  still  due  the  plaintilTB 
intestate  upon  said  purchase  money.  I 
am  led  to  the  conclusion  that  this  is  one 
of  those  cases  in  which  "a  party  tbat  does 
not  speak  when  he  should  speak  will  not 
be  heard  In  a  court  of  equity  tn  speak 
when  he  would  speak,  "and  that  under  the 
circumstances  of  this  case,  after  so  much 
delay,  the  death  of  parties,  and  the  nncer. 
talnty  of  arriving  at  the  tme  facts,  it 
was  error  in  the-court  below  to  decree  in 
the  plaintiff's  favor.  The  decree  com- 
plained of,  rendered  on  the  14tb  day  of 
May,  1890,  must  be  raversed.and  the  plafn- 
tlB's  bill  must  be  dhsmissed,  with  costs  to 
the  defendants. 

Bbannon  and  Holt,  J  J.,  concur.    Jajcab, 
P.,  absent. 


BOABD  T.  WlLBOX  et  aJ. 

(■Supreme  Cmut  of  Appeals  cf  Wett  FtrobUo. 
Jan.  aClWl.) 

VaHDOB  tXO  VBITDBI  —  BAI.S  BT  THS  AosB— Ds- 
VIOIBMOT  —  ABATBMBire    IIT   PRIOB  —  VHMIKW'e 

Lam. 

F.,  tiavliig  porchased  a  tract  of  laad  from 
M.  hy  parol  oontract,  on  wbicb  part  o^  the  pur- 
chase money  remained  unpaid,  and  having  turen 
posseasion  of  tlie  same,  uid  made  Yalnable  im- 
provements thereon,  contracted  by  parol  to  aell 
the  same  to  W.,  representing  it  to  contain  SO 
acres,  at  18.60  per  acre,  and  agreeing;  ttiat  X. 
shonld  convey  to  him  the  legal  title,  which  X. 
agreed  to  do,  provided  $100  of  the  purdiase  money 
dae  him  on  the  land  from  F.  was  paid  or  se- 
onred,  but  stated  to  W.,  in  the  pceaenoe  of  P., 
that  said  tract  did  not  contain  as  moeh  aa  50 
acres,  and  that  he  would  not  be  respiuisible  for 
any  defloieooy.  P.,  however,  asserted  that  the 
tract  had  been  surveyed,  and  that  it  did  coDtain 
60  acres  or  more;  and  W.  then  stated  that,  if  the 
deficiency  did  not  exceed  two  acres,  he  would 
make  no  rednotion,  but  U  it  lacked  more  be 
woald  claim  an  abatement  at  the  rate  of  $8.50 
I)er  acxe  tor  what  it  laoked,  which  was  agreed 
to  by  F. ;  and  therenpon  W.  paid  tUO  cash,  and 
ezeoated  his  notes  for  oertam  deferred  install- 
ments, two  of  which,  for  ISO  each,  were  deliv- 
ered to  AL  for  the  balance  of  purchase  money  doe 
him,  and  a  note  for  $100  was  given  to  P.,  which 
by  assignn^ant  became  the  property  of  B. :  and 
It.  entered  into  a  written  agreement  with  W.  to 
convey  him  the  legal  title  to  said  traot  of  lud, 
describing  it  as  a  certain  traot  of  land  omtalning 
60  acres,  now  occupied  by  P.  In  a  suit  in  equity, 
brought  by  B.,  the  assignee  of  said  CIOO  note, 
to  euorce  the  vendor's  lien  against  said  tract  of 
land,  7t«ld,  (1)  that  said  sale  of  said  tract  of  IsoA 
from  P.  to  W.  was  a  sale  by  the  acre,  and  not  a 
sale  in  gross;  (8)  that  It  t>elng  shown  that  said 
traot  of  land  lacked  10  sores  and  61  poles  of  con- 
taining 60  acres,  W.  waa  entitled  to  an  abate- 
ment of  the  purchase  money  at  the  rata  of  $8.60 
per  acre  for  said  dellolenoy ;  (3)  the  vendor  ti  aa 
equitable  right  or  title  to  land  is  entitled  to  en- 
force the  vendor's  lieu  for  purchase  money  when- 
ever, under  the  same  oircumstanoes,  the  vendor 
of  the  legal  title  could  assert  an  equitable  Uea 
for  such  purchase  money;  (4)  the  assignae  of  a 
single  bill,  which  was  ezeoDted  for  the  puzchaae 
money  of  a  tract  of  land,  has  the  right  to  aasert 
aiMl  enforce  the  vendor's  lien  in  a  court  of  equity 
whenever  such  vendor  would  be  entitled  to  en- 
force the  same. 
iSyUaimg  by  the  Court) 

Appeal  and  anperMdeaa  from  etrcait 
court,  Roane  county. 

Wells  &  Pendleton,  for  appellants.  J.  G. 
ScbllUug,  for  appellee. 
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Knolibb,  J.  On  the  18th  day  of  March, 
1885,  the  appellAnt  Abraham  Wilson  puiv 
cbased  by  parol  contractfrom  one  William 
H.  PottH  a  certain  tract  of  land  situated 
in  Roane  coonty,  which  said  Potts  repre- 
sented to  htm  contained  60  acres,  (or  which 
said  Wilson  wsreeA  to  pay  98.60  per  acre, 
and  in  compliance  with  his  contract  be 
did  pay  said  Potts  f  150  in  caRb,  and  exe- 
cnted  four  single  bills,  falling:  dne  at  differ- 
ent times,  for  the  deferred  payments ;  two 
of  which  single  bills  were  made  payable 
to  John  S.  McCaaly,  from  whom  said 
Potts  purchased  said  land,  and  who  still 
held  the  legal  title  thereto.  One  of  said 
single  bills,  wblcb  was  for  flOO,  and  fell 
doe  on  the  10th  day  of  December,  1886,  was 
assigned  by  said  William  H.  Potts  to  S. 
McGinty  for  10  acres  of  land,  and  by  said 
McGinty  was  assigned  to  J.  N.  Board,  the 
appellee.  On  the  9th  day  of  February, 
1887,  said  J.  N.  Board  brought  a  suit  in 
equity  In  the  circuit  court  of  Roane  county 
against  said  Abraham  Wilson,  William  H. 
Potts,  S.  McOlnty,  and  John  McCanly,  al- 
leging  in  his  bill  that  said  Potts  was  tbe 
son-ln-Iaw  of  said  McCauly,  and  that 
many  years  ago  said  McCauly  agreed 
with  said  Potts  that  he  would  convey  to 
said  Potts  60  acres  of  land  lying  on  the 
waters  of  Lett  Reedy  creek,  in  the  district 
of  Curtis,  Id  said  county  of  Roane,  and 
tbat  said  Potts,  relying  on  said  agree- 
ment, made  large  and  valuable  improve- 
ments on  said  tract  of  land,  and  built 
taonses  thereon, and  cleared  about  26  acres 
thereof,  and  that  all  of  said  land  was  in 
forest  at  tbe  time  said  Potts  purchased  it, 
bat  that  no  writing  passed  between  said 
Potts  and  McCauIj-  evidencing  said  con- 
tract and  sale;  that  afterwards,  to-wit,  on 
tbe  18th  day  of  March,  1885,  said  Potts 
sold  said  60  acres  of  land  to  defendant 
Abraham  Wilson  for  a  sum  to  tbe  plaintiff 
unknown,  but  that,  among  other  things 
given  as  a  consideration  therefor,  the  de- 
fendant Abraham  Wilson  made  and  exe- 
cuted his  note  for  $100,  with  Interest,  and 
payable  on  the  10th  day  of  Decemlier,  1886, 
to  the  defendant  William  H.  Potts  as  part 
payment  on  said  60  acres  of  land;  that 
no  writings  of  conveyance  of  said  60  acres 
of  land  passed  from  said  Potts  to  said 
Wilson  on  said  18th  day  of  March,  1886,  be- 
cause said  John  McCauly  had  not  yet  con- 
veyed the  same  to  said  defendant  W.  H. 
Potts,  but  the  plaintiff  alleged  that  on 
said  18tb  day  of  March,  1886,  the  defendant 
John  McCauly,  ratifying  and  recogniclng 
his  contract  with  tbe  defendant  W.  H. 
Potts,  did,  by  bis  own  writing  at  that 
time,  agree  to  and  with  the  defendant 
Abraham  Wilson  to  make  said  Wilson 
a  general  warranty  deed  for  said  50  acres 
of  land,  for  and  on  behalf  of  said  W. 
H.  Potts,  on  or  before  the  let  day  of 
Deceml)er  thereafter,  which  writing  he 
alleged  was  In  tbe  possession  of  said  A. 
Wilson,  and  had  never  been  by  him  record- 
ed Id  tbe  county  court  clerk's  office.  The 
plaintiff  then  sets  forth  the  facts  in  regard 
to  tbe  transfer  of  said  $100  note  to  McGin- 
ty, and  the  consideration  tber^or,  and 
tnat  be  purchased  said  note  for  a  valuable 
consideration  from  said  McGinty,  and 
tbat  be  is  now  tbe  owner  of  the  same. 


which  he  exhibits  with  his  bill.  He  also 
alleged  that  no  part  of  said  note  had  been 
paid  to  him  by  any  person,  and  that  the 
defendant  Abraham  Wilson  refuses  tu  pay 
the  same,  because  the  defendant  John  Mc- 
Cauly, In  violation  of  his  written  agree- 
ment, willfully  refused  to  make  said  deed 
to  said  Wilson  for  said  60  acres  of  land ; 
that  the  said  McGinty  was  totally  insolv- 
ent, and  that  the  defendant  Potts  has  no 
personal  property  whatever,  and  no  real 
estate  except  the  said  10  acres  parchased 
from  the  defendant  McGinty,  which  Is  not 
worth   more  than  f60    at  most,  and  he 

grayed  that  tbe  defendant  Wilson  might 
e  compelled  to  file  said  written  agree- 
ment between  himself  and  the  defendant 
McCauly  in  the  papers  of  tbe  cause,  and 
that  said  John  McCauly,  in  pursuance 
thereof,  may  be  compelled  to  make  said 
deed  for  said  50  acres  of  land,  and  that  the 
plalntitCs  Hen  might  be  reserved  on  tbe 
face  of  said  deed,  and  that  said  lien  might 
be  enforced,  and  for  general  relief. 

On  the  1st  day  of  September  the  defend- 
ants J.  S.  McCauly  and  Abraham  Wilson 
demurred  to  the  plaintttT's  bill,  which  de- 
murrers, being  considered  by  tbe  court, 
were  overruled  and  disallowed,  and  a  rule 
was  g^ven  the  defendants  J.  S.  McCauly, 
S.  McOlnty,  and  William  Potts  to  an- 
swer the  plaintiff's  bill  by  the  3d  day 
of  September,  1S87,  and  thereupon  the 
defendant  Abraham  Wilson  tendered  in 
open  court  his  answer  to  plaintiff's  bill, 
which  on  his  motion  was  ordered  to  be 
filed,  and  the  plaintiff  replied  general- 
ly thereto.  Tbe  defendant  Wilson  in  his 
answer  admits  that  there  was  a  pa- 
rol agreement  between  said  McCauly  and 
Potts,  whereby  said  McCauly  agreed  to 
convey  to  said  Potts,  by  proper  deed,  a 
tract  of  land  containing  50  acres,  and  tbat 
tbe  boundary  of  said  tract  was  laid  oS 
and  set  apart  to  said  Potts  by  said  Mc- 
Cauly, and  the  same  was  represented  t» 
contain  60  acres;  that  said  Potts  took 
possession  of  the  same  under  said  parol 
contriict,  and  cleared,  or  partly  cleared, 
about  12  or  16  acres  of  said  land;  but  he 
denies  that^aid  Potts  cleared  26  acres  of 
said  land,  or  that  he  improved  that 
amount,  or  any  quantity  thereof,  so  that 
tbe  same  was  in  good  state  for  cultiva- 
tion, or  that  be  built  any  bouses  thereon 
other  than  a  small  log  but.  He  admits 
tbat  said  Potts  sold  said  land  to  him,  and 
tbat,  in  pursuance  of  said  contract  of  sale, 
the  defendant  McCauly  executed  a  writing 
by  which  be  agreed  to  convey  to  respond- 
ent 60  acres  of  land  in  Ueu  of  a  conveyance 
to  Potts,  as  he  was  bound  to  do  under 
their  said  parol  contract;  and  he  exhibits 
said  written  agreement,  with  his  answer. 
Respondent  Wilson  also  says  that  by  the 
terms  of  said  written  contract  said  Mc- 
Cauly agrreed  to  make  said  deed  tor  60 
acres  of  land  on  or  before  thelst  of  De- 
cember, 1886,  but  that  be  has  wholly  failed 
to  make  tbe  same;  tbat  at  the  time  he 
bought  respondent  took  possession  of  the 
same,  being  the  boundary  previously  laid 
off  by  said  McCauly  to  said  Potts,  and 
tbe  same  boundary  represented  by  said 
McCauly  to  said  Potts  to  contain  50  acres 
of  land,  and  tbat  since  be  took  poBsessioa 
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of  said  land  he  hae  made  valuable  and  per- 
manent improvements  thereon,  such  as 
bonding;  a  bam  and  dwelUng-house,  cost- 
ing $300  or  $400;  that  he  agreed  to  pay 
said  Potts  $8.50  per  acre  for  said  60  acres 
ot  land,  and  that  the  calculations  were 
made,  and  the  notes  for  the  deferred  in- 
Btallments  were  drawn  by  one  George C. 
Brown,  and  that  said  Brown  made  a  mis- 
take in  said  calculation  to  the  prejudice 
of  respondent,  in  this :  that  he  made  the 
total  amount  of  said  purchase  money  lor 
■aid  50  acres  of  land  at  $8.50  per  acre 
amount  to  $450,  instead  of  $425,  and  that 
be  did  not  discover  said  mistake  at  the 
time  he  executed  said  notes  for  the  deferred 
installments;  tbat  said  sale  ot  said  50  acres 
of  land  to  him  by  the  said  Potts  was  a  sale 
by  the  acre,  and  not  a  sale  in  gross,  and 
that  at  the  time  said  sale  was  made  tbe 
said  McCauly  and  Potts  both  represented 
to  respondent  that  there  were  50  acres  of 
land  in  said  boundary,  and  said  McCauly, 
bj'  his  written  contract,  agreed  to  convey 
to  respondent  50  acres  of  land,  with  cove- 
nants ot  general  warranty,  and  tbat,  rely- 
ing on  said  representations  as  to  quantity 
made  by  said  McCanl.r  and  Potts,  be  was 
induced  to  give  $8.50  per  acre  for  tbe  said 
land,  and  with  that  understanding  he  paid 
said  money,  and  executed  his  said  single 
bills;  that  said  boundary  did  not  contain 
50  acres,  but  was  found  to  contain  only  S3 
acres  and  109  poles  of  land,  making  a  defi- 
ciency of  ISacresand  51  poles  in  said  tract, 
which  at  the  price  agreed  to  be  paid,  $8.60 
per  acre,  amounts  to  $138.71,  which  amount 
lie  prays  may  be  abated  from  tbe  purchase 
price  agreed  to  be  paid  by  respondent  for 
said  land ;  that  neither  the  said  Potts  nor 
McCauly  have  complied  with  their  con- 
tract with  him,  but  that  they  have  tailed 
to  make  him  a  deed  for  said  50  acres  of 
land,  or  any  other  quantity,  and  for  this 
reason  neither  they  nor  their  assignees 
have  any  right  to  invoke  tbe  aid  ot  a 
court  of  equity  to  assist  them  in  speciflc- 
ally  enforcing  said  contract;  he  denies 
the  insolvency  ot  McGinty,  and  says  that 
Potts  still  owns  said  10  acres  of  land  pur- 
chased ot  McGlnty,  and  be  denies  tbat  tbe 
plaintiff,  or  any  one  else,  has  any  lien  on 
said  land  bought  by  him  ot  said  Potts, 
and  be  prays  that  said  mistake  ot  $25 
made  by  George  C.  Brown  in  drawing  said 
single  bills  may  be  corrected,  and  tbat 
said  sum  of  $138.71  may  t>e  abated  from 
the  purchase  money  agreed  to  be  paid  by 
blra  to  said  Potts  and  McCauly.  The  de- 
fendant J.  S.  McCauly  also  answered  said 
bill,  denying  tbat  be  agreed  to  convey  50 
acres  of  land  to  the  defendant  Potts  lying 
on  Lett  Seedy  creek,  and  saying  that  be 
did  not  represent  to  said  Potts  or  to  tbe 
defendant  Wilson  that  said  tract  ot  land 
contained  60  acres ;  and  also  alleges  that 
several  years  ago  be  gave  to  his  daughter, 
the  wife  ot  said  Potts,  about  25  acres  ot 
land,  and  sold  said  Potts  tbe  residue  of 
a  certain  boundary,  which  was  well  de- 
fined with  natural  comers  and  marked 
lines,  and   agreed    tbat  whenever  Potts 

{>aid  him  tor  the  residue  ot  said  tract  ot 
and  he  would  convey  to  him  the  whole  ot 
said  boundary  by  proper  deed ;  that  about 
tbe  IStb  day  of  March.  1885,  the  defend- 


ants Wilson  and  Potts  came  to  him,  and 
represented  that  said  Potts  had  sold  to 
said  Wilson  tbe  tract  of  land  occupied  by 
said  Potts,  and  be  then  informed  said 
Wilson  that  he  did  not  believe  tbe  said 
tract  or  boundary  ot  land  would  hold  ont 
50  acres,  but  it  tbe  money  that  was  due 
him  was  paid  be  would  execute  a  title- 
bond,  and  would  convey  said  Wilson  tbe 
said  boundary  ot  land  then  occupied  by 
said  Potts;  and  tbat  said  sale  to  the  de- 
fendant Wilson  was  a  sale  in  gross,  and 
not  a  sale  by  the  acre,  nor  was  tbe  same 
any  warranty  that  there  ware  60  acres  in 
said  tract;  and  that  on  the  18th  day  ot 
March,  1886,  the  said  Abraham  Wilson 
executed  to  him  his  two  certain  notes  or 
single  bills,  whereby  be  promised  to  pay 
to  respondent  $50  on  or  before  the  10th 
day  ot  September  next  thereafter,  and  also 
$50  on  or  before  tbe  lOtb  day  ot  December 
next  thereafter,  and  delivered  said  notes 
to  respondent  as  partot  the  consideration 
tor  said  tract  of  land,  and  he  claimed  tbat 
he  has  a  vendor's  Hen  on  said  tract  ot  land 
tor  the  amount  ot  said  notes,  which,  al- 
though long  since  due,  had  not  been  paid; 
tbat  be  was  willing  and  ottered  to  make 
said  Wilson  a  deed  with  general  warranty 
tor  said  Potts  boundary  of  land  before  tbe 
1st  ot  December,  1885,  bat  that  said  Wilson 
declined  to  receive  the  same;  and  he  files 
such  a  deed  with  his  answer,  and  says 
tbat,  as  be  does  not  know  the  amount  ot 
purchase  money  remaining  unpaid  thereon, 
be  cannot  reserve  the  vendor's  lien ;  and  be 
asks  that  tbe  deed  may  not  be  delivered 
to  the  defendant  Wilson  nntil  the  whole 
ot  the  purchase  money  is  paid  or  properly 
secured  to  be  paid,  and  be  flies  said  notes 
with  his  answer;  he  also  denies  tbat  be 
agreed  to  make  said  Wilson  a  general  war- 
ranty deed  for  said  50  acres  of  land  tor 
and  on  behalf  ot  said  Potts,  but  that  he 
agreed  by  said  writing  to  convey  to  said 
Wilson  the  tract  of  land  occupied  by  the 
defendant  Potts;  and  he  praors  that  a 
vendor's  Hen  tor  the  purcbaae  money  rep- 
resented by  said  two  notes  filed  with  bis 
answer  may  be  enforced,  and  that  said 
land  may  be  subjected  to  the  paym^it  ot 
tbe  same,  etc. 

Heveral  depositions  were  taken  in  the 
cause,  and  on  the  4th  day  of  September, 
1888,  the  cause  was  heard  upon  tbe  bill 
and  the  answers  ot  said  Wilson  and  Mc- 
Cauly, and  the  exhibits  therewith  filed, 
and  the  general  replications  thereto,  and 
the  depositions  taken  in  tbe  cause;  and 
tbe  court  beld  tbat  tbe  defendant  Wilson 
was  entitled  to  an  abatement  ot  $25  from 
the  purchase  money  on  account  of  the  mis- 
take made  in  executing  the  porcbaae- 
money  notes;  and  that  the  contract  ot 
sale  in  writing  between  said  McCauly  and 
Wilson  was  a  sale  in  gross ;  and  tbat  tlie 
said  defendant  Wilson  was  not  Aotltled  to 
any  abatement  because  ot  deficiency  In 
quantity;  ascertained  tbe  amount  tbe 
plaintilt  and  defendant  McCauly  were  en- 
titled to  recover  from  the  defendant  Wil- 
son after  deducting  said  sum  ot  $26  on  cm;- 
count  of  said  mistake;  and  directed  that, 
unless  tbe  amount  so  ascertained  and  de- 
creed against  said  defendant  Wilson  be 
paid,  together  with  tbe  costs  ot  suit,  in 
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20  days,  said  tract  of  land  be  sold  by 
special  commlSRionera  tberoin  named  to 
aatlBtythe  amonnta  therein  dectwed ;  and 
alao  directed  the  defendant  McCanly,  with- 
in 90  6ayg.  to  convey  to  the  defendant 
Abraham  Wilson,  with  general  warranty, 
the  tract  of  land  mentioned  In  the  writing: 
ei^ed  by  aaid  McCanly,  and  filed  with 
said  Wilson's  anawer,  and  within  said  M 
days  flle  said  deed  with  the  clerk  of  said 
court;  and  also  dlrectingr  that  said  deed 
should  be  made  and  filed  before  any  sale 
should  be  made  under  said  decree;  and 
from  this  decree  the  defendant  Wilson  ap> 
piled  for  and  obtained  this  appeal. 

The  firat  error  aaslKned  and  relied  upon 
by  the  appellant  Wilson  Is  that  it  was  er- 
ror to  overrule  his  demurrer  to  the  plain- 
tiO's  bill,  because  said  bill  shows  no  case 
for  equitable  relief;  claiming  that  there 
was  no  lien  to  enforce,  and  that  the  plain- 
tiff's assignor  was  in  default.  The  plaln- 
tl0  by  his  bill  asserts  bis  right  to  subject 
the  tract  of  land  therein  mentioned  to 
sale,  for  the  reason  that  be  Is  the  holder 
by  assignment  of  one  of  the  single  bills 
which  was  executed  by  the  defendant  Wil- 
son to  the  defendant  William  H.  Potts  an 
part  of  the  purchase  money  for  said  tract 
of  land.  It  is  alleged  in  the  bill  that  the 
defendant  Abraham  Wilson  contracted  for 
the  parcheue  of  said  tract  of  land  from  the 
defendant  William  H.  Potts;  that  thele- 

fal  title  to  said  land  was  still  vested  in 
ohn  McCanly  at  the  time  of  said  con- 
tract, and  that  a  part  of  the  notes  for  the 
purchase  money  were  executed  by  said 
Wilson  to  said  McCanly  for  the  balance  of 
purchase  money  due  thereon  to  him  by 
said  Potts,  and  a  portion  of  said  notes 
were  executed  to  said  Potts  by  said  Wil- 
son for  bis  equitable  Interest  in  said  land, 
one  of  which;  for  flOO,  was  usslgned  by 
bim  to  McOlnty,  and  by  McOiuty  to 
the  plaintiff;  and  to  carry  into  effect 
said  contract  between  said  Wilson  and 
Potts  the  said  McCanly  agreed  in  writ- 
ing with  said  Wilson  to  convey  him 
the  legal  title,  which  was  In  pursuance 
and  partperforrounceof  the  parol  contract 
between  said  Wilson  and  Potts.  What 
rights,  then,  with  reference  to  the  enforce- 
ment of  the  collection  of  the  single  bill  as- 
signed to  him  indirectly  from  said  Potts, 
did  the  plaintiff  acquire  by  virtue  of  Bifid 
assignment?  We  And  In  Barton's  Chan- 
cery Practice,  p.  1060,  that  the  author  says : 
'The  assignment  of  a  debt  is  the  assign- 
ment of  a  ludgment,  mortgage,  deed  of 
trust,  or  lien  by  title  retained  that  secures 
It  Avithout  any  formal  assignment,  trans- 
fer, or  even  mention  of  the  security  itself." 
See  Hnnna  v.  Wilson,  8  Grat.  248.  In  the 
case  of  Sloan  ▼.  Campbell,  71  Mo.  887,  it 
was  held  that  "the  assignee  of  anote  given 
for  the  purchase  money  of  land  niay  en- 
force the  vendor's  lien  against  the  land  in 
the  hands  of  the  vendee,  the  same  as  the 
▼endor  himself. "  And  in  the  case  of  Poe 
▼.  Paxton,  26  W.  Va.  607,  this  court  held 
that  "  the  vendor  of  an  equitable  right  or 
title  to  land  retains  an  implied  Hen  on  it 
for  the  consideration,  whenever,  under  the 
same  circumstances,  the  vendor  of  the 
legal  title  would  hold  an  equitable  Hen. 
"The  same  principle  and  reason  apply  to 


both  cases,  except  that  our  statnte,  section 
l,c.  76,  of  the  Code,  qualifies  tbelatter,  while 
it  has  no  effect  npon  the  former."  The 
material  facts  stated  by  the  plaintiff  are 
that  the  defendant  Potts  sold  his  equitable 
title  to  the  tract  of  land  in  the  bill  men- 
tioned to  the  defendant  Wilson,  and  for 
part  of  the  purchase  money  took  from  him 
a  note  of  flOO,  exhibited  with  the  bill, 
which  had  been  assigned  to  plaintiff  tor  a 
valuable  consideration;  that  the  legal 
title  was  in  McCanly  at  the  time  of  the 
sale,  and  so  remains;  that  said  Potts  had 
purchased  said  land  from  McCanly  by 
parol  contract,  and  had  made  valuable 
and  permanent  Improvements  thereon  by 
building  houses  and  clearing  the  land; 
that  said  McCanly  acquiesced  in  said  con- 
tract of  sale,  and  to  carry  the  same  into 
effect  agreed  in  writing,  when  the  pur- 
chase money  was  paid,  to  convey  the  legal 
title  to  said  Wilson ;  that  no  part  of  the 
f  100  note  held  by  him  as  assignee  has  yet 
been  paid;  that  said  McOintyis  insolvent, 
and  the  defendant  Wilson  rauaes  to  pay 
the  same,  because  said  McCanly,  in  viola- 
tion of  his  written  agreement,  refuses  to 
make  him  a  deed  for  said  land ;  that  Potts 
has  no  personal  property  and  no  real  es- 
tate, except  said  10  acres  purchased  from 
thedefendant  McQinty,  which  is  not  worth 
more  than  960;  and  he  prays  that  bis  lien 
may  bo  enforced  against  said  land.  With 
reference  to  the  flOO  note  held  by  the 
plaintiff  as  assignee,  he  wonid  possess  the 
same  rights  and  remedies  as  the  defendant 
Potts  would  have  done  had  be  never 
parted  with  the  note  by  assignmont,  and, 
as  Potts  would  have  been  entitled  to  en- 
force the  vendor's  lien  against  said  land  in 
the  hands  of  Wilson,  the  plaintiff  would 
have  the  same  right ;  and,  taking  the  al- 
legations of  the  bill  to  be  true,  as  we  must, 
upon  demurrer,  I  am  of  opinion  that  the 
demnrrer  to  the  plaintiff's  bill  was  prop- 
erly overruled. 

It  is  also  claimed  that  the  conrt  erred  in 
failing  to  give  the  appellant  a  rule  to  an- 
swer after  his  demurrer  was  overruled, 
bnt  it  appears  by  the  same  decree  which 
overruled  the  appellant's  demurrer  that 
he  appeared  in  open  court,  and  tender^ 
his  answer,  and  he  must  be  considered  to 
have  waived  the  rule  to  plead. 

Regarding  the  case,  then,  as  presented 
by  the  pleadings  and  proofa,  we  find  that 
the  defendant  John  S.  McCanly  In  his  an- 
swer denies  that  be  represented  to  either 
the  defendant  Potts  or  Wilson  that  said 
tract  of  land  contained  50  acres,  and  says 
that  be  informed  both  Potts  and  Wilson 
on  the  18th  of  March,  1886,  when  they  re- 
quested him  to  give  said  Wilson  a  title- 
bond  for  the  land  occupied  by  said  Potts, 
that  he  did  not  believe  said  tract  would 
hold  out  60  acres,  but  If  the  money  that 
was  owing  him  was  paid  or  secured  to  be 
paid  he  would  sign  such  writing  or  title- 
boud,  and  would  convey  to  said  Wilson 
said  boundary  of  land:  that  said  sale  was 
a  sale  in  gross,  and  not  by  the  acre,  and 
there  was  no  warranty  that  there  were  50 
acres  In  said  tract;  that  said  Wilson  exe- 
cuted to  him  two  notes  for  f 50  each,  one 
payable  on  the  10th  day  of  September  next 
thereafter,  and  the  other  on  the  19th  day 
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of  December  next  thereafter,  as  part  of  the 
consideration  for  said  tract  of  land,  and 
he  Blg^ned  said  writing  exhibited  with  the 
defendant  Wilson's  answer;  that  said  two 
notes  have  long  since  been  due  and  un- 
paid, and  he  claims  a  vendor's  lien  on  said 
tract  of  land  for  the  amount  of  said  two 
notes ;  and  he  further  says  that  he  offered 
and  was  willlnieto  make  said  Wilson  a  deed 
with  general  warranty  for  said  Potts 
boandary  of  land  before  the  1st  uf  Decem- 
ber, 1886.  and  on  that  day,  but  the  said 
Wilson  declined  and  refused  to  receive  the 
same,  and  that  he  tenders  and  flies  such  a 
deed  with  his  answer;  that  he  does  not 
retain  a  vendor's  lien,  because  he  does  not 
know  the  amount  of  purchase  money  re- 
maining unpaid,  but  asks  that  said  deed 
be  nut  delivered  to  said  Wilson  until  the 
purchase  money  is  paid;  he  denies  also 
that  he  agreed  to  make  said  Wilson  a  gen- 
eral warranty  deed  for  said  6u  acres  of 
land  for  and  on  behalf  of  said  W.  U.  Potts; 
and  he  prays  that  his  vendor's  Hen  for  pur- 
chase money  represented  by  said  two  $60 
notes  may  be  enforced.  The  defendant 
Wilson,  as  we  have  seen,  claims  that  Potts 
purchased  from  said  McCauly  said  tract 
of  land  containing  60  acres ;  that  said  Mc- 
Cauly represented  to  said  Potts  that  the 
boundary  set  apart  to  him  contained  60 
acres,  and  that  said  McCauly  agreed  In 
writing  to  convey  him  50  acres  of  land  on 
or  before  December  1,1886;  that  betook 
possession  of  said  land,  and  made  valuable 
Improvements,  costing  tS00orf400;  that 
be  agreed  to  pay  said  Potts  f8.50  per  acre 
for  said  60  acres  of  land ;  that  said  Brown 
made  a  mistake  of  926  In  ascertaining  the 
gross  amount,  and  he  executed  his  notes 
for  that  much  in  excess  of  what  he  was  to 
pay  for  the  same;  that  said  sale  to  him 
by  Potts  was  a  sale  by  the  acre,  and  not 
a  sale  in  gross ;  that  both  said  McCauly 
and  Potts  at  the  time  of  the  contract  rep- 
resented to  him  that  the  boundary  con- 
tained 60  acres  of  land,  and  with  that  un- 
derstanding be  paid  cash,  and  executed  his 
notes  for  the  purchase  money ;  that  upon 
having  said  boundary  surveyed  he  found 
it  only  contained  88  acres  and  109  poles, 
making  a  deficiency  of  16  acres  and  61  poles 
In  said  tract,  amounting,  at  f8.60  per  acre, 
to  fl88.71,  which  amount  he  asks  to  have 
abated,  and  also  asked  that  said  mistake 
of  926  against  Mm  might  be  corrected. 
The  defendant  John  S.  McCauly,  in  depo- 
sition, sDeaklng  of  the  time  when  the  con- 
tract was  made  between  the  defendants 
Potts  and  Wilson,  says :  "  They  came  to  my 
bouse,  and  said  they  were  on  a  trade,  and 
Potts  said  he  was  selling  Wilson  60  acres 
of  land,  and  wanted  to  know  If  I  would 
make  a  deed  for  the  land.  I  told  him  I 
would  makeadeed  foracertain  boundary, 
—it  goes  by  the  name  of  '  Potts '  bound- 
ary,'—and  1  was  satisfied  there  was  a  lack 
in  it;  It  would  not  hold  oat  the  60  acres  by 
some  ten  or  eleven  acres.  Wilson  then 
made  mention  that  he  did  not  care  for  one 
or  two  acren,  but.  if  it  lacked  any  more, 
that  he  would  deduct  it  from  the  purchase 
money  at  eight  and  a  half  dollarsper  acre. 
I  think  Potts  said:  All  right.'  I  told 
them  before  they  went  further  to  get  a  sur- 
veyor, and  run  it  oil,  and  be  certain  what 


they  were  doing.    Potts  said  It  was  not 
worth  while.    He  had  got  Hugh  Kyger  to 
run  it  off,  and  plat  It,  and  there  was  50 
acres.    He  said  a  little  more.    The  agreed 
price  between  Potts  and  Wilson  was  98.S0 
per  acre  for  the  land.    They    went  to 
George  Brown's,  and  brought  an  article 
ortitlivbond  back  formetosign.   I  reused 
to  sign  It,  on  account,  as  I  thought,  there 
would  be  a  lack  in  the  land.   Both  Wilson 
and  Potts  agreed  that,  U I  woald  sign  It, 
they  would  not  hold  me  responsible  for 
any  lack  of  land.    Wilson  agreed.  If  there 
was  more  than  60  acres,  be  would  pay 
Potts  eight  and  a  halt  dollars  per  acre; 
and.  If  there  was  less  than  50  acres,  it  was 
to  be  deducted  at  98.60  per  acre.    1  signed 
the  bond  with   the  understanding  that  I 
was  not  to  be  responsible  for  any  lack, ' 
etc.    It  is  also  shown  by  the  deposition  of 
James  8.  Cox  that  Potta  told  him.  In  the 
presence  of  WUbob,  on   the  road  between 
the  house  of  William  H.  Potts  and  J.  C. 
Brown,  that  he  had  sold  out  to  Wilson, 
and  they  were  on  their  way  to  get  Bruwn 
to  write  up  the  title-bond ;  that  he  sold 
the.  land  for  98.60  per  acre;  and  the  defend- 
ant Wilson,  in  his  deposition,  confirms  the 
evidence  of  the  defendant  McCauly,  and 
states  that  said  Potts  agreed  to  aell  him 
the  land  at  98-60  per  acre,  in  the  presence 
of  said  McCauly ;  and  that  Mr.  HcCanly 
said  it  would  not  hold  out  60  acres,  bat 
that  he  would  maJce  a  deed  to  him  for  the 
boundary;    and   that  he  then    told    Mr. 
Pott«  if  it  only  lacked  an  acre  or  two  he 
would  make  no  reduction,  but  if  it  lacked 
any  more  he  would  make   reduction  at 
98.60  per  acre  for  what  it  lacked.    He  also 
confirms  the  statement  of  said  McCauly 
that  he  would  not  be  responsible  for  any 
more  land  than  there  was  In  the  boand- 
ary, and  that  whenever  the  land  was  sur- 
veyed he  was  ready  to  make  a  deed,  for 
the  number  of  acres  in  the  boundary,  and 
that  said  Potts  agreed  to  It.    It  Is  also 
proven  by  J.  D.  Kyger  that  he  surveyed 
said  boandary  on  the  14th  day  of  Decem- 
ber, 1886,  and  found  It  to  contain  38  acres 
and  109  poles,  and  that  said  survey  was 
made  in  the  presence  of  John  &  McCauly 
and  the  defendant  Wilson.    The  evidence 
in  this  case  then  clearly  discloses  the  fact 
that  the  defendant  Wilson  purchased  this 
tmct  of  land  from  William  H.  Potto  by  a 
parol  contract,  and  not  from  John  S.  Mc- 
Cauly by  written  contract;  that  the  sale 
made  by  Potts  to  Wilson  was  a  sale  by 
the  acre,  and  not  a  sale  in  gro^ ;  that 
Potts,  at  the  time  the  contract  was  made. 
In    the   presence  of  McCauly  confidently 
asserted  that  there  were  60  acres  of  laud 
in  said  boundary ;  that  he  had  bad  It  sur- 
veyed by  Hugh  Kyger,  and  the  defendant 
Wilson  had  a  right  to  rdy  on  his  state- 
ments, although  McCauly  contended  tbere 
wasnotthat  much  land  in  the  survey, and 
told  both  Wilson  and  Potts  that  be  would 
not  be  responsible  for  any  deficiency  in  the 
quantity  contained  In  said  tract,  and  In 
the  agreement  to  convey  to  Wilson  de- 
scribed It  as  a  certain  tract  of  land   cun- 
talnlng  60  acres,  now  occupied  by  William 
H.    Potts.    The  evidence   clearly    shows 
that  by  the  contract  between  the  defend- 
ants Wilson  and  Potts  said  Wilson  was 
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to  pay  fS.SO  per  acre  tor  any  excess  of 
50  acres  in  said  tract,  and,  II  the  deficiency 
exceeded  one  or  two  acres,  he  was  to  have 
an  abatement  in  the  pnrcbase  money  at 
that  rate  per  acre.  It  is  also  clear  that 
the  written  agreement  between  J.  S.  Mc- 
Canly  and  A.  Wilson  was  not  a  contract 
for  the  sale  of  the  land,  but  merely  an 
aKreement  to  conrey  the  title  to  the  tract 
of  land  therein  mentioned  to  the  defendant 
Wilson,  which  he  bad  previonsly  sold  tu 
Potts,  his  son-in-law. 

In  the  case  ol  Crislip  v.  Coin,  19  W.  Va. 
441,Byllaba8,  §  15,  this  coart  held  that,  "as 
tbe  vendee  of  land  has  the  right  to  rely  on 
the  statement  of  the  vendor  as  to  the 
number  of  acres  in  a  tract  of  land  which 
he  sells,  and  naturally  does  rely  npon  it, 
and  as  the  quantity  of  land  is  generally  a 
material  matter  in  the  purchase  of  a  tract 
of  land.  It  ought  prtm»  facie  to  be  regard- 
ed that  the  vendee  was  Induced  tu  pay  or 
agree  to  pay  the  price  named  in  the  con- 
tract or  deed  because  of  the  statement  in  it 
by  the  vendorof  the  number  of  acres,  which 
statement,  if  positive,  should  be  regarded 
<ui  a  statement  made  on  tbe  personal 
knowledge  of  the  vendor;  and  there- 
fore, in  the  absence  of  all  other  proof,  the 
vendor  must  be  regarded  asgnllty  of  fraud 
on  the  vendee,  and  acourtof  equity  should, 
for  this  reason,  requifv  tbe  vendor  to  make 
a  proportionate  abatement  from  the  pur- 
chase money;"  and  the  same  thing,  in 
substance,  was  held  in  the  case  of  Ander- 
son V.  8n>der,  21  W.  Va.,  688,  sixth  section 
of  syllabus.  The  evidence  in  this  case, 
bowever,  clearly  shows  that  tbe  contract 
for  the  sale  of  this  land  was  a  parol  con- 
tract made  between  the  defendants  Potts 
and  Wilson,  and  that  it  was  not  a  sale  in 
srofMi,  but  a  sale  by  tbe  acre,  in  which  said 
Wilson  purchased  at  fa.60  per  acre,  and  was 
to  pay  at  that  rate  for  the  excess  over  50 
acres,  and  was  to  have  an  abatement  at 
tbe  same  rate  per  acre  if  the  deficiency  ex- 
ceeded one  or  two  acres.  I  therefore  con- 
clude that  the  court  erred  in  refusing  to 
allow  the  defendant  Wilson  an  abatement 
at  the  rateof  f8.50  per  acre  for  the  16  acres 
and  61  poles  of  land,  which  was  found  to 
be  the  deficiency  in  the  number  of  acres  con- 
tained in  said  tract  of  land, from  thequan- 
tlty  r^reeented  by  tbe  vendor  Potts. 

It  is  assigned  as  error  that  the  court 
made  a  decree  tor  the  sale  of  the  land  be- 
fore a  proper  deed  had  been  executed  and 
tendered  to  tbe  defendant  Wilson,  or  filed 
In  the  papers  of  the  cause,  and  that  it  was 
also  error  to  require  the  defendant  Wilson 
to  pay  tbe  amounts  decreed  against  him 
10  days  before  said  McCanly  was  required 
to  file  a  deed  with  the  clerk ;  and  while  it 
is  regarded  as  the  better  practice  to  re- 
quire a  deed  to  be  tendered  by  tbe  party 
bolding  the  legal  title,  and  seeking  to  en- 
force tbe  vendor's  lien,  yet  it  is  not  consid- 
ered error  in  decreeing  a  sale  tor  purchase 
money  to  direct  a  sale,  as  was  done  In  this 
case,  but  directing  in  the  same  decree  that 
tbe  sale  shall  not  be  made  until  proper 
deed  ismade  and  filed;  neitberdo  1  regard 
it  as  error  to  direct  the  purchase  money 
to  lie  paid  Into  court  before  said  deed  or 
sale  is  made,  as  the  court  can  hold  the 
money  until  tbe  deed  has  been  made.  For 
other  reasons  before  stated  the  decree  of 


September  4, 188R,  must  be  reversed,  and 
tbe  cause  remanded  tor  further  proceed- 
ings to  be  bad  therein,  with  costs  to  the 
appellant. 

Bbannon  and  Holt,  JJ.,  concur.  Ldcas, 
P.,  absent. 

Baubton  t.  Meybb. 

(Aiinwne  Court  of  AjmeaXs  of  Wat  V^rgtma. 
Feb.  f,  1891.) 

OoRTBBnD  KiaoTzoirs  —  Akxhsmsnt  or  Noiios. 

1.  In  the  trial  of  oontested  eleotlons,  two 
methoda  of  amendment  to  the  notices  required 
by  oar  statate  are  permissible:  First,  the  statu- 
tory method,  whioh  is  always  based  upon  new 
facts  discovered  after  the  original  notice  nas  been 
sriven;  aeeoruZlVi  Oia  method  incident  to  oommon- 
law  DTOoednre. 

£  Fairness,  polity,  sad  freedom  of  elections 
are  essential  to  free  govenunent.  and  the  objeot 
of  the  Jndiolal  tribunal  engaged  in  deciding  npon 
a  oontested  eleoUon  is  not  so  much  to  determine 
the  private  rights  of  the  parties,  as  to  decide 
whom  the  people  have  elected  in  that  porUcular 
election,  according  to  the  very  right  of  the  case 
and  the  principles  of  Justice:  hence,  at  common 
law,  amendments  to  me  notloe  or  petition  are 
permitted  only  to  further  the  ends  of  instice,  and 
to  promote  a  orae  and  impartial  decision,  acoord- 
ing  to  the  evidence. 
(SyUabm  by  the  Court.) 

Error  to  circuit  court,  Brooke  county. 

J.  J.  Jacob  and  J.  R.  Braddock,  for 
plaintiff  In  error.  Ewlng,  MelrtnARUey, 
tor  defendant  in  error. 

LuoAg,  P.  John  Balaton  and  John  L. 
Meyer  were  opposing  candidates  tor  the 
office  of  assessor  of  Brooke  county  at  the 
general  election  held  on  the  6th  day  of 
November,  1888.  According  to  the  can- 
vass of  tbe  proper  officials,  Meyer  received 
788  votes,  and  Balston  785  votes,  and  the 
county  commissioners  gave  the  certificate 
of  election  to  Meyer.  Balston  contested, 
and  served  notice  in  writing,  giving  a  list 
of  tbe  votes  be  intended  to  dispute,  and 
of  the  rejected  votes  for  which  he  would 
contend,  with  averments  that  those  in  the 
first  list  voted  tor  Meyer,  and  that  those 
in  the  second  list  would  have  voted  for 
himself.  A  counter-notice  was  served  by 
Meyer,  In  which  were  louud  the  names  of 
one  Asbby  Davis  and  one  William  Ander- 
son, tbe  averments  as  to  them  being  sub- 
stantially that,  lor  reasons  stated,  they 
weiv  not  qualified  voters  at  the  time  of 
the  election ;  that  they  voted  for  Balston ; 
and  that  their  votes  were  counted  by  the 
commissioners.  Balston  did  not  include 
these  names  in  bis  notice,  nor  was  there 
any  amended  or  supplemental  notice.  The 
county  court  proceeded  to  hear  and  de- 
termine the  case,  passing  upon  the  qaalifl- 
catlons  and  disqualifications  of  the  voters 
named  in  the  notice  and  counter-notice. 
When  the  respondent  had  proceeded  at 
considerable  length  in  the  trial  of  the  vot- 
ers included  In  his  couDter-ootice.he  asked 
permission  to  amend  his  counter-notice  by 
striking  off  of  his  list  six  of  the  votes 
therein  contained,  including  the  names  of 
said  Davis  and  Anderson,  with  the  allega- 
tions regarding  each.  But  this  motion 
was  objected  to  by  the  contestant,  on  the 
ground  that  tbe  persons  named  "are  by 
the  contestant  claimed  and  admitted  tube 
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illegal  voters,  as  stated  In  the  notice,  bat 
voted  for  the  contestee,  J.  L.  Meyer,  as 
he,  the  contestant,  claims."  The  court 
sustained  the  objection,  and  ovemiled  re- 
spondent's motion.  Subsequently  the 
court,  at  the  instance  of  contestant,  took 
testimony  touching  the  right  ol  these  per- 
sons to  vote,  and  held  that  they  were  dis- 
qualified. In  the  final  order,  after  reciting 
that  it  appeared  from  the  minntes  that 
they  in  fact  had  voted  for  respondent,  the 
court  deducted  their  votes,  with  17  others, 
from  the  whole  nnmber  cast  for  respond- 
ent  at  said  election,  added  1  vote,  and  de- 
ducted e  others  from  those  cast  for  con- 
testant, and  then  announced  the  result  of 
their  decision  as  follows :  For  Ralston,  780 
votes;  for  Meyer,  779.  Meyer,  the  respond- 
ent, appealed  to  the  circuit  court,  which 
reversed  the  decision  of  the  county  court ; 
holding  that  it  was  error  to  deduct  the 
votes  of  Davis  and  Anderson,  and  declar- 
ing the  true  result  to  be:  For  Ralston,  780 
votes;  for  Meyer,  781  votes.  From  this 
Judgment  of  the  circuit  court  a  writ  of  er- 
ror to  this  court  has  been  allowed.  The 
briefs  of  the  respective  conn  lel  In  this  case 
filed  before  this  court  are  models  of  per- 
Bplcnity  and  sound  legitimate  argument. 
They  have  eliminated  all  impertinent  mat- 
ter, and  reduced  the  controversy  down  to 
Its  proper  and  narrow  limits,  and  have 
been  of  great  assistance  to  us  in  deciding 
the  case.  The  only  point  at  issue  between 
the  parties  is  whether  the  county  court 
should  have  permitted  the  respondent  or 
contestee  to  amend  his.  notice  by  striking 
out  the  names  of  Davis  and  Anderson, 
whose  votes  he  had  impeached  as  illegal, 
and  who,  as  sworn  in  his  aflJdavit  ap- 
pended to  his  notice,  had  voted  for  his  op- 
ponent. In  contested  election  cases,  two 
classes  of  amendments  to  the  notice  of 
the  contestant  or  contestee  are  permls< 
slble, — one  statutory;  the  other  such  as 
pertains  to  the  procedure  under  the  gen- 
eral rules  of  the  common  law.  Thestatn- 
ory  amendment  is  found  in  the  second  sec- 
tion of  the  sixth  chapter  of  the  Code, 
which  is  88  follows :  "  If  new  facts  be  dis- 
covered by  either  party  after  he  has  given 
notice  as  aforesaid,  he  may,  within  ten 
days  after  such  discovery,  g^ve  an  addi- 
tional notice  to  his  adversary,  with  the 
specifications  and  aflBdavit  prescribed  in 
the  next  preceding  section. "  This  amend- 
n-ent,  it  may  be  observed,  is  founded  upon 
after-discovered  facts,  which  have  curoe 
to  the  knowledge  of  the  party  after  his 
original  notice  was  given.  In  the  record 
now  before  us  there  is  nothing  whatever 
to  Indicate  that  the  contestee  based  his 
motion  upon  any  newly-acquired  evi- 
dence. It  is  certain,  therefore,  that  the 
amendment  asked  for  at  the  hands  of  the 
county  court  wasnot  within  the  statutory 
provision  on  the  subject  of  contested 
elections.  Let  us  inquire  whether  it  was 
anthoriced  by  the  spirit  of  common-law 
procedure,  whereby  amendments  In  plead- 
ings which  are  calculated  to  promote  the 
ends  of  Justice  may.  In  the  discretion  of  the 
court,  be  permitted. 

Fairness,  purity,  and  freedom  of  elec- 
tions are  essential  to  tree  government,  the 
very  crown  and  glory  of  republican  insti- 
tutions, and  the  only  guaranty  of  their 


stability  and  perpetuity.  The  object  of 
the  Judicial  tribunal,  engaged  in  decid- 
ing upon  a  contested  election,  is  not  so 
much  to  determine  the  private  rigbts  of 
the  parties,  as  to  decide  for  the  people 
whom  they  have  elected,  in  that  partlea- 
lar  election,  according  to  the  very  right  of 
the  case,  and  the  principles  ol  Justice. 
Hence  we  find  that  at  common  law  amend- 
ments to  the  notice  are  permitted  only  to 
farther  the  ends  of  Justice,  and  to  promote 
a  true  and  Impartial  decision  according  to 
the  evidence.  Mr.  Paine,  in  his  work  on 
Elections,  (section  840,)  thus  defines  this 
common-lawriKhtof amendment:  "Where 
a  petition  is  defective  In  form  or  sub- 
stance, it  may  be  amended  if  the  applica- 
tion be  made  at  the  earliest  possible  op- 
portunity. Suchan  amendmentls  allowed 
at  common  law  by  virtue  of  the  power 
which  a  court  of  record  possesses  to  allow 
amendments  in  furtherance  of  public  Jas- 
tice.  When  there  is  a  charge  of  fraud,  bat 
no  averment  showing  how  the  fraud 
would  affect  the  result,  the  defect  may  be 
remedied  by  amendment.  The  inquiry  in- 
volved in  a  contested  election  case  is  one 
which  deeply  concerns  the  public.  The 
question  is  broader  than  the  mere  claim 
of  an  individual  to  the  office  In  contro- 
versy. It  is  whether  the  popular  will  has 
been  or  is  about  to  be  defeated  or  thwart- 
ed by  mistake  or  fraud.  If,  therefore,  the 
statement  of  the  grounds  of  contest  lacks 
a  clearness  and  distinctness  of  allegation, 
always  desirable  in  Judicial  proceedings, it 
is  not  on  that  account  peremptorily  dis- 
missed; an  opportunity  to  amend  shonld 
be  afforded,  to  the  end  that  the  points  In 
controversy  may  be  developed,  and  the 
merits  of  the  case  determined.  It  may  be< 
come  the  duty  of  the  court.  In  the  progresa 
of  the  lnvestlga^on,to  protect  the  parties 
fn>m  surprise,  and  should  material  proof 
be  offered,  which  reasonable  diligence 
should  not  have  anticipated,  an  oppor- 
tunity should  be  afforded  to  meet  it.  The 
public  Interests  Imperatively  require  that 
the  ultimate  determination  of  the  contest 
should  in  every  Instance,  It  possible,  reach 
the  very  right  ot  the  case."  To  the  same 
effect,  see  the  recent  work  of  Mr.  McCrary 
on  Elections,  §  419.  See,  also,  same  au- 
thor, 9  908.  These  principles  have  received 
the  sanction  of  this  court  in  the  case  of 
Halstead  v.  Rader,  27  W.  Va.  pp.  806,  809. 
This  case  (Halstead  v.  Rader)  cites  with 
approbation  Kneass'Case,  Brightly,  Elect. 
Cas.  837.  Upon  turning  to  tiiat  case,  re- 
portPd  2  Pars.  Eq.  Cas.  663,  we  find  a  very 
clear  recognition  of  the  principle  "that 
amendments  are  reducible  to  no  certain 
rules,  but  that  each  case  must  be  left  to 
the  sound  discretion  of  the  court;  and 
that  the  best  principles  seem  to  be  that  aa 
amendment  should  or  should  not  be  per. 
mitted  to  be  made,  as  would  best  tend  to 
the  furtherance  of  jnstlce. "  In  the  exercise 
of  this  sound  discretion,  the  conrt  should 
always  have  In  view  the  vindication  of 
the  ballot  and  the  elucidation  of  truth. 
Applying  these  principles  to  this  case,  the 
question  is,  did  the  county  court  wisely 
exercise  its  discretion  as  a  Judicial  tribunal 
In  refusing  to  permit  the  respondent  to 
amend  bis  petition  by  striking  therefrom 
the  names  of  two  voters  whose  right  to 
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vote  he  bad  Impeached,  and  wbo,  ao  ap> 
pears  by  tbe  record,  and  tbe  flnding  of  the 
connty  conrt,  had  voted  tor  bis  opponent. 
It  fteems  to  me  too  plain  tor  any  elabora- 
tion that,  keeping  In  view  the  main  daty. 
which  was  to  decide  the  contest  npon  its 
merlta,  and  the  very  right  of  tbe  case,  the 
county  court  properly  refused  to  permit 
the  conteetee  to  wlthdi-aw  from  the  arbit- 
rament of  tbe  court  a  proper  decision  as 
to  the  right  of  Davis  and  Anderson  to 
vote,  and  a  proper  determination  as  to 
which  candidate  received  their  suffrage.  I 
am  ol  opinion,  therefore,  that  the  county 
court  exercised  its  discretion  upon  sound 
principles,  and  in  accordance  with  tbe 
rules  of  the  common  law,  and  the  require- 
ments of  public  justice.  The  judgment  of 
tbe  circuit  court,  reversing  the  action  of 
tbe  lower  trlbonal,  must  be  reversed. 

Enqlibb,  Brannon,  and  Holt,  JJ.,  con- 
cnr. 


HAKPEB'et  a/.  V.  Yaugban  et  al. 
(SitprvnM  Cmtrt  vS  Ajmeala  of  ViirgMa.    Feb. 

Doim— Chabou  on  txx  LANi^-Sienn  or 
HaiBs— Appbal. 

1.  Fartlea  aggrieved  by  Interlocntoiy  orders 
need  nob  ai^eol  therefrom  until  final  deoree. 

8.  Where  the  owner  of  land  charged  with  a 
legacy  dies  leaving  a  widow,  she  is  not  entitled 
to  have  the  heirs*  shares  subjected  to  its  pay- 
ment before  subjecting  her  dower  Interest 

8.  In  snoh  case  t£e  widow  is  to  pay  a  sum 
equal  to  the  aggregate  of  her  annual  payments  of 
interest  on  the  Uq|acy  daring  her  life,  calculat- 
ing at  compound  interest,  her  probable  life  to  be 
asoertalned  from  the  tables  of  mortality;  and 
the  heirs  are  to  pay  the  balance. 

Geo.  J.  Handle  and  W.  W.  Benrr,  for 
appellants.  Meade  Batklas,  WilUa  B. 
Smith,  and  T.  M.  MUler,  for  appellees. 

Lact,  J.  This  Is  an  appeal  from  a  de> 
eree  of  tbe  circuit  court  of  Amelia  connty 
rendered  at  tlie  March  term,  1889.  The 
ease  is  briefly  as  tpUo  ws :  In  1860  the  bill 
was  filed  by  one  Egbert  Q.  Yanghan,  as 
trustee  for  one  £dwln  A.  Yanghan, 
against  Sarah  E.  Yaughan,  tbe  widow 
and  executrix  of  Jauies  O.  Yaughan,  de- 
ceased, wbo  is  now  tbe  appellee  Sarah  E. 
Flippin,  the  wife  of  tbe  appellee  E.  F. 
Flippin,  seeking  to  charge  tbe  lands  of  her 
testator  and  deceased  husband,  James  O. 
Vaugtaan,  with  a  legacy  of  $1,500,  be- 
queathed in  trust  to  the  said  James  O. 
Yaughan  for  the  benefit  of  tbe  said  Edwin 
A.  Yaughan  in  the  will  of  bis  father,  Mil- 
ton Vangban,  deceased,  wbo  died  in  1847, 
tbe  profits  and  issues  thereof  to  be  applied 
to  the  malntmance  of  tbe  said  Edwin  A. 
Yanghan  during  bis  life,  at  bis  death  the 
same  to  be  divided  among  bis  children, 
etc.  In  the  progress  of  the  suit  the  rights 
of  Edwin  A.  Yaughan  were  adjudicated, 
and  are  not  in  controversy  here.  But, 
tbe  said  Edwin  A.  Yaughan  being  dead, 
the  claim  Is  now  prosecuted  by  bis  chil- 
dreo  for  tbe  corpaa  of  the  4aid  trust  fund. 
Commissioners  appointed  to  divide  the 
lands  of  James  ().  Yaughan  between  bis 
said  widow  and  their  children  divided  the 
land,  giving  the  widow  250  acres  of  the 
608  acrcB,  devised  to  James  O.  Yaugban 
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by  the  will  ot  bis  said  father,  MUton 
Yanghan,  deceased,  and  allotted  tbe  residue 
to  the  children  of  James  O.  Yanghan, — 
Amanda  R.,  who  had  married  the  appel- 
lant C.  H.  Harper,  Emma  O.  Yanghan, 
who  had  married  the  appellant  £.  M. 
Noble ;  but  the  said  commissiuners,  who 
were  appointed  by  the  county  court  of 
Amelia,  never  made  any  report  ot  their  al- 
leged action,  which  was  therefore  never 
confirmed  by  tbe  said  court,  und  no  dow- 
er, therefore,  actually  assigned,  but  tbe 
cause  bak  proceeded  as  if  such  were  the 
case,  and  a  commissiouers'  report  in  tbe 
canseso  alleging  was  confirmed  by  the 
conrt.  And  on  the  ISth  of  September, 
1880,  a  decree  was  rendered  in  tbe  cause, 
by  which  it  was  held  that  all  the  land  of 
the  said  James  O.  Yanghan  derived  un- 
der the  win  ot  Milton  Yanghan  was 
chargeable  with  the  claim  of  tbe  children 
ot  Edwin  A.  Yanghan,  but  that  tbe  por- 
tion assigned  to  the  children  ot  James  O. 
Yaughan  was  first  liable  tor  the  debt,  and 
tbe  portion  of  the  land  alloted  to  tbe  wid- 
ow liable  only  if  tbe  other  lands  should 
prove  InsufSclent  to  satisfy  the  claim  In 
question;  and  decreed  that. unless tbesaid 
children  of  James  O.  Yaughan  and  their 
bosbands  should  pay  the  sum  ot  f  1,642.44 
to  the  parties  named,  the  children  of  Ed- 
win A.  Yaughan,  within  60  days,  the  said 
lands  should  be  sold  by  a  named  commis- 
sioner, who  should  sell  tbe  saifl  land  on 
terms  there  designated,  and  leave  was  re- 
served to  the  petitioners  (the  children  ot 
Edwin  A.  Yaugban,  who  had  so  appeared) 
to  sell  the  land  ot  '  tbe  said  Sarah  £. 
Flippin  to  satisfy  any  deficiency.  In  1881 
there  was  a  petition  by  Harpar  and  wife 
and  Noble  and  wife  to  rehear  this  decree 
as  erroneous.  Nothing  seemsto  have  been 
done  witb  this  petition,  but  the  said  spe- 
cial commissioner  appointed  to  sell  the 
land  ordered  to  be  sold  asstatod  above  re- 
ported a  sale  of  tbe  same  to  Harper  and 
wife,  and  Noble  and  wife,  and  that  they 
bad  not  complied  with  the  terms  of  sale  in 
any  degree;  and  forthwith,  without  re- 
garding tbe  petition  for  rehearing,  and 
without  a  rule  to  show  cause,  a  resale  was 
ordered  of  the  said  land  at  tbe  risk  and 
cost  of  the  said  purchasers,  unless  they 
complied  within  SUdays.  Tbe  first  sale  re- 
ported was  for  91,781.44;  the  second  sale 
was  to  the  same  parties  at  f  706,  and  no 
compliance  reported.  Again,  in  1882,  there 
was  another  attempt  at  a  sale,  and  there 
was  no  bidder,  but  the  commissioner  re- 
ported an  offer  by  E.  M.  Noble  to  take  tbe 
land  at  $706,  and  comply,  and  recommend- 
ed that  this  be  accepted.  The  court  de- 
creed that  this  be  confirmed,  and  tbat, 
unless  these  terms  were  complied  with, 
there  should  be  still  another  sale,  and,  it 
tbe  proceeds  should  be  insufficient,  that 
then  tbe  said  commissioner  should  sell  the 
part  assigned  to  the  widow  as  dower.  A 
sale  of  thn  dower  land  was  reported  at 
fl,602,  which  was  not  confirmed,  and  was 
afterwards  set  aside,  and  Flippin  and  wife 
summoned  to  show  cause  why  the  decree 
of  1880  confirming  commissioner's  report, 
reporting  assignment  of  dower  to  the 
widow  should  not  be  set  aside,  and  sum- 
moned the  appellants  Harper  and  wife 
and  Noble  and  wife  to  show  cause  why 
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they  shonld  not  be  required  to  pay  the 
diBerence  between  the  amount  ol  tbe  first 
Bale  and  the  second  sale.  The  appellants 
appeared,  and  denied  that  they  had  ever 
purchased  or  authorised  any  other  person 
to  purchase  for  them  at  their  first  sup- 
posed purchase,  and  adduced  their  proofs 
to  sustain  their  defense.  Upon  considera- 
tion of  the  cause  as  it  now  appeared  (if 
anything  can  be  said  to  appear  where  so 
much  confusion  prevails)  the  circuit  court 
rendered  the  decree  complained  of  at  the 
March  term,  1889,  and  held  that,  "the 
court,  being  of  opinion  that  the  said  C.  H. 
Harper  and  E.  M.  Noble,  but  not  their 
wives,  are  bnund  by  their  purchase  of  the 
868  acres  of  land  sold  by  Commissioners 
Danceand  Welslgeron  the23d  of  February, 
18S1,  under  the  decree  of  the  September 
term.  1880,"  et)^.,  doth  refuse  to  set  aside 
decree  of  March  term,  1881,  so  far  as  it 
binds  the  said  C.  H.  HarperandE.M.  Noble 
as  purchasers ;  doth  set  aside  the  said  de- 
cree so  tar  as  It  binds  their  said  wives ; 
made  a  decree  against  the  said  purchasers 
for  fl,178.22.  with  interest  on  fl,076.44. 
part  thereof,  from  Aogust  25, 1888,  until 
paid,  that  being  au  amount  sufDcient  to 
pay  the  said  debt,  but  not  as  mncb  as  the 
difference  between  the  first  and  second 
sales.  From  this  decree  the  appellants  C. 
H.  Harper  and  E.  M.  Noble  applied  tor 
and  obtained  an  appeal  to  this  coart. 

The  deeree  complained  of  is  clearly  erro- 
■eouB,  bat  as  to  the  Interlocntory  decrees 
■ettllng  the  principles  of  the  cause,  while 
the  parties  aggrieved  thereby  might  have 
appealed  therarom,  they  were  not  obliged 
to  do  so,  but  were  entitled  to  await,  as 
they  have  done,  the  final  decree,  and  the 
appeal  Istakmin  time.  The  errors  are 
to  be  found  In  the  first  decree  we  have 
considered  of  September,  1880.  The  debt 
sought  to  be  enforced  against  the  lands  of 
James  O.  Vanghan  was  superior  to  any 
claim  that  could  be  set  up  by  the  heirs  of 
James  O.  Vaughan,  as  such,  to  such  land. 
But  this  is  not  less  true  of  any  claim  the 
widow  could  have  for  dower  in  the  said 
land ;  and  there  is  no  principle  by  wbicb 
the  lands  devised  to  the  heirs  should  be 
first  Bubleeted  and  thedower  landsexempt- 
•d,  except  as  to  any  deficiency  unpaid  by 
the  sale  of  the  lands  in  the  bands  of  the 
heirs.  The  lands  were  all  bound,  not  in 
different  degrees,  and  successively,  but  all 
equally,  and  tUl  primarily;  the  lands  in 
the  bands  of  the  heirs  to  theextentof  their 
value,  if  necessary  to  pay  their  due  propor^ 
tlon,  and  the  lands  of  the  vddow,  in  like 
manner,  for  their  due  proportion,  before 
any  dower  rights  attached.  When  land 
Is  subject  to  a  lien  paramountto  the  wife's 
right  of  dower,  the  widow  is  not  entitled 
to  dower  before  satisfaction  of  the  lien, 
but  in  the  surplus,  it  any.  Code  Va.  S  2269. 
The  wife's  right  of  dower  is  postponed  to 
such  Hen  or  prior  incumbrance.  If  the  an- 
nual interest  is  to  be  paid,  then  the  widow 
is  to  pay  one-third  of  the  annual  interest, 
as  she  has  one-third  of  the  laud.  It  the 
principal  is  to  be  paid,  as  in  this  case,  the 
widow  Is  not  required  to  pay  one-third  of 
the  principal,  because  she  does  not  hold 
one-third  of  the  land  li)  lee,  but  only  for 
Hfe,  and  the  amount  which  she  is  to  pay  is 
based  upon  her  life-interest ;  and  the  heirs 


are  to  pay  the  residue,  because  they  receive 
not  only  the  twu-thirds  in  fee,  bnt  the 
remainder  of  the  one-third  at  the  death  of 
the  wife;  that  is,  they  receive  the  whole 
after  the  one-third  for  the  life  of  the  widow 
has  been  taken  out.  The  amount  which 
the  widow  is  tu  pay  as  lier  contribution 
to  the  principal  is  such  a  sum  as  woald 
equal  the  aggregate  of  her  payments  of 
annual  interest  (if  she  were  to  pay  it  dur- 
ing her  life)  reduced  to  cash,  calculating 
at  compound  interest.  The  computation 
18  made  by  taking  from  the  tables  of  mor- 
tality her  probable  duration  of  life,  and, 
having  thus  ascertained  approximately 
for  how  many  years  she  would  contlnne 
to  pay  the  annual  interest,  the  present 
cash  value  at  compound  interest  of  each 
payment  to  be  estimated,  and  the  agtirv- 
gate  is  the  amount  the  widow  must  con- 
tribute. Wilson  V.  DavisBon,  2  Rob.  (Va.) 
384;  Amer.  Aim.  1836,  p.  84;  1  Lomax.  Dig. 
126 ;  Id.  61 ;  Earl  of  Portmore  v.  Taylor, 
4  Sim.  182;  Pugh  v.  Russell,  27  Orat.  801, 
and  cited  cases.  The  decree  complained 
of  being  clearly  erruneous  in  its  failure  to 
correct  former  decrees  as  well  as  In  Its 
provisions  for  further  action,  the  saniA 
will  be  set  aside  and  annulled,  «uid  the 
cause  remanded  to  the  said  circuit  coart  to 
proceed  first  to  assign  dower  to  the  wid- 
ow, then  to  apportion  the  debt  due  on  tbe 
lands  of  James  O.  Vaughan  between  the 
shares,  respectively,  allotted  to  the  beirs 
iind  to  the  wido\^,  with  interest;  and, 
when  the  Just  share  which  each  is  to  pay 
Is  thus  ascertained,  each  party  to  be  cred- 
ited with  all  payments  actually  made, 
against  which  are  to  t>e  debited  a  proper 
charge  for  use  and  occupation. 


RrcHHONS  A  D.  R.  Co.  ▼.  Ribdon**  Ai>if*x. 


(SuprenM  Court  qf  Ai 


.Appeal* 
U,U01.) 


VfVtruMa.    Jan. 


Kabtbb  ahd  Ssbtaxt— DsrBonvB  AnuAacBS — 

COKTBIBDTOBT  KaOUOKMCO. 

1.  A  railroad  oompaay  it  not  liable  far  tbe 
death  of  an  employe  oanaed  by  his  foot  being 
oaaght  In  an  open  frog.  If  it  ia  of  the  atandarS 
sort,  thouKh  it  Is  the  only  frog  in  the  yard  not 
blocked,  If  the  employe  haa  been  worldii^  over  it 
for  a  long  time,  and  nad  an  opportnni^  to  be- 
come familiar  with  its  oharaoter. 

9.  In  sn  action  against  a  railroad  oompaay 
for  the  negligent  kiuing  of  an  employe  it  ap- 
peared that  the  deceased,  who  waa  an  an>^- 
enoed  yard  brakeman,  vraa  employed  In  darend- 
aat's  yard  to  nncoaple  cars ;  that  on  a  daik  night 
the  ywd-master  directed  htm  to  nncoaple  oars, 
which  were  standing  still,  and  then  ride  fhem 
back  on  a  switch,  out,  instead  of  doing  aoi,  ha 
signaled  the  engiiwer  to  baok,  and.  stepping  t>»- 
tween  the  moruig  can  to  nnooople  taerm,  was 
killed.  Held,  that  the  deoeaaed  wa*  gnUty  of 
oontributory  negligence. 
LswiB,  F.,  dissenting. 

C.  M.  Blaekfbrd,  tor  plaintiff  in  error.  S. 
V.  SouthuII  and  D.  Haraton,  Jr.,  for  de- 
fendant In  error. 

LiAOT,  J.  This  is  a  writ  of  error  to  a 
Judgment  of  tbe  divult  court  of  Albemarle 
county,  rendered  at  Its  October  term.  1888. 
F.  P.  Risdon,  an  employe  of  the  plaintiff 
In  error  company,  was  employed  un  tbe 
night  of  the  2d  of  March,  1888,  in  tbe  com- 
pany's yard  at  Charlottesville,  in  onoon^ 
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ling  cars.  H«  had  been  employed  as  a 
yard  brakeman,  and  bad  mnch  experience 
as  each.  On  tbe  night  in  queetlon  a 
(reigbt  train  arrived  in  tbe  yard,  and  was 
at  once  pot  in  cbarge  of  tbe  yard  crew, 
conaiatlng  of  tbe  yard>niaster.  Keys ;  tbe 
eoslneer  of  th»  yard,  Coleman,  who  was 
in  cbarge  of  tbe  yard  engine;  Butler,  tbe 
fireman ;  and  Biadon,  a  brakeman.  Keya 
had  cbarge  of  tbe  crew,  and  gave  orders 
for  Bbittlng  tbe  crew.  He  directed  tiiai 
two  cars  sbonld  be  placed  on  tbe  track, 
on  the  east  aide  of  what  la  called  a  "tbree- 
tbrow  "  awiteh,  which  la  faataioaed  aeeord* 
Ing  to  tbe  following  diagram : 


-^usdtwe  on  tbe  aiding  on  tiie  west  aide 
of  the  main  track  at  this  three-throw 
«wlteh,  and  four  were  to  be  left  on  tbe 
main  track.    The  night  waa  dark.    The 


yard  engine  waa  bitched  by  ita  pilot  to  the 
Booth  end  of  tbetrain.and  bad itsfront to- 
wards tbenortb.  Keys  ordered  tbetrain  to 
move  aoatb  ontil  It  bad  cleared  tbeswltcb 
some  70  feet.  He  then  so  changtsd  tbe 
switch  that  when  the  train  backed  it 
would  mn  tbe  train  in  on  the  right  or 
eastern  siding.  He  then  walked  sooth  to 
where  the  train  was  standing,  and  got 
op  on  the  south  endol  tbesecond  car  from 
tbe  rear,  and  oncoupled  it  from  the  third, 
and  gave  tbe  signal  to  the  engineer  to 
come  back,  and  rode  back  on  the  top 
of  the  second  car  holding  the  brake,  and 
the  engineer  pushed  tbe  train  npon  the 
eastern  or  right  siding,  where  the  two 
cars  were  left  standing,  Keys  having  pot 
down  the  brakes.  Before  .  leaving  tbe 
switch  Keys  told  Sisdon  that  at  this  stage 
he  was  to  change  the  switch,  so  as  to 
throw  the  train  on  the  left  or  weat  track, 
and  then  to  oncoople  two  others,  signal 
tbe  engineer  to  come  back,  cot  tbe  two 
cars  loose,  and  ride  them  in  on  tbe  left  or 
western  siding.  Rlsdon  did  change  tbe 
switch,  and,  standing  at  bis  place  at  the 
switch,  signaled  the  engineer  to  come 
back,  which  he  did  slowly,  about  four 
miles  an  boor,  and  as  tbe  train  coming 
back  passed  Rlsdon  be  ran  in  between  the 
cars  to  oncoople  them  while  in  motion, 
stepped  apon  tbe  middle  frog,  marked  "6" 
on  the  diagram,  got  his  foot  caught  fast, 
and  was  run  over  and  killed,  bis  shoe  still 
sticking  fast  in  tbe  frog.  His  adminiatra- 
trix  sued  tbe  company,  and  recovered 
damages  on  tbe  first  trial  to  the  amount 
of  98,U00,  but  this  verdict  the  trial  eoort 
■et  aside,  and  awarded  a  new  trial  to  the 
deftodant  company.  At  the  second  trial 
tbe  verdict  waa  for  97,260,  and  tbe  court 
refosed  to  set  that  aside,  and  rendered 
Judgment  In  accordance  therewith,  where- 
upon tbe  defendant  applied  for  and  ob- 
tained a  writ  of  error  to  this  court. 

All  tbe  evidence  is  certified,  and,  by  vir- 
tue of  the  statute  in  this  state,  (section 
8484  of  tbe  Code  of  Virginia,)  the  evidence 
must  be  considered  according  to  the  well- 
understood  role  as  to  a  demurrer  to  evi- 
dence so  often  stated  here,  and  familiar  to 
the  profession.  Ballroad  Co.  v.  Moore's 
Adm*r,  78  Va.  90, 97,  and  cases  cited.  Con- 
ceding that  tbe  frog  in  qoeetion  was  a 
dangerous  frog,  that  it  was  the  only  dan- 
gerous frog  in  the  yard,  and  conceding 
that  this  frog  could  have  been  rendered 
safe  by  blocking  it,stilllt  is  an  established 
tact  that  the  deceased  bad  been  employed 
in  this  very  yard,  over  tbla  very  frog,  for 
some  time  before,  and  that  this  frog  waa 
under  bis  eyes  at  all  times.  Just  as  it  was 
when  his  foot  was  caught  in  it.  It  la  also 
true  that  the  evidence  shows  that  this 
frog,  like  all  other  frogs  osed  by  this  com- 
pany, was  of  the  standard  kind, — waa  a 
atandard  frog.  It  this  deceased  person 
was  an  employe  of  tbe  dtfendant  com- 
pany, and  this  dangeroos  frog  was  open 
and  obvloos,  did  he  not  assume  the  risk 
Incorred  concerning  it  by  being  in  tne  com- 
pany's employment?  Nothing  la  better 
settled  than  that  the  Implied  contract  be- 
tween tbe  employer  and  employe  is  that 
tbe  latter  takes  opon  himself  all  tbe  nat- 
oral  risks  and  perils  incident  to  the  service. 
When  a  servant  enters  upon  an  employ- 
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ment  he  accepts  the  service  snbject  to  the 
risks  Incidental  to  It.  An  employe  who 
contracts  for  the  performance  of  basard- 
oas  duties  assumee  such  risks  as  are  inci- 
dental to  their  discharge  from  causes  open 
and  obvious,  the  dangerous  character  of 
which  causes  he  had  opportunity  to  ob- 
serve and  ascertain.  If  a  man  chooses  to 
accept  employment,  orcontlnues  In  It  with 
the  knowledge  of  the  danger,  he  mast 
abide  the  consequences,  so-  far  as  any 
claim  against  the  employer  is  concerned. 
Caark's  Adm'r  v.  Railroad  Co.,  78  Va.  717. 
It  was  the  duty  of  the  company  to  exer- 
cise all  reasonable  care  to  provide  and 
maintain  safe,  sound,  and  suitable  ma- 
chinery, road-way,  structures,  and  instru- 
mentalities; and  It  must  not  expose  Its 
employes  to  risks  beyond  those  which  are 
Incident  to  the  employment,  and  were  in 
contemplation  at  the  time  of  the  contract 
of  service;  and  the  employe  had  a  right 
to  presume  that  the  company  had  dis- 
charged these  duties.  O'Connell's  Case,  SN) 
Md.ZI2;  ScalIy'BCa8e,27Md.(»9;  Wonder's 
Case,  82  Md.  419;  Clark's  Adm'r  v.  Rail- 
road Co.,  supra;  Railroad  Co.  v.  Cottrell, 
88  Va.  619, 8  H.  E.  Rep.  128,  and  cited  ca«es. 
While  this  is  true,  however,  the  railroad 
company  is  not  the  insurer  of  the  safety 
of  the  employes.  Its  duty  to  thero  is  di»> 
charged  by  the  exercise  of  ordinary  care; 
and  by  ordinary  care  is  meant  such 
watchfulness,  caution,  and  foresight  as,  un- 
der all  the  circumstances  of  the  particular 
service,  acorporation  controlled  by  careful, 
prudent  ofScers  ought  to  exercise.  Hence  it 
is  not  required  to  change  its  machinery  in 
order  to  apply  every  new  Invention  or  sup- 
posed improvement  in  appliance,  and  it 
may  even  have  In  use  a  machine  or  appli- 
ancefor  Its  operation  shown  to  be  less  safe 
than  another  in  use,  without  being  liable 
to  its  employes  for  the  non-adoption  of 
the  improvement,  provided  that  the  em- 
ploye be  not  deceived  as  to  the  degree  of 
danger  which  he  incnra.  Darracott  v. 
Railroad  Co.,  88  Va.  294,  2  8.  E.  Rep.  611. 
The  frog  in  qoestion  was  of  the  standard 
sort,  and  it  was  such  as  this  employe  well 
understood,  of*  might  with  ordinary  care 
have  well  understood,  because  it  was  un- 
der his  eyes  in  his  daily  work,  not  onl^ 
here  but  at  every  switch  at  which  his  duty 
called  upon  him  to  stand.  A  striking  illus- 
tration of  this  is  fomlBhed  by  the  late  case 
of  Stewart's  Adm'r  v.  Railroad  Co.,  (Va.) 
reported  in  11  S.  E.  Rep.  886,  the  coal- 
chute  in  thatcase  being  characterised  as  a 
"man -trap,"  as  this  frog  in  this  case  has 
been.  In  that  case  the  coal-piw  was  flrst- 
elass  in  construction  in  every  respect,  yet 
the  chutes  were  not  covered  up.  In  this 
case  the  frog  was  a  standard  frog,  but  It 
was  not  blocked.  In  the  case  of  Darra- 
cott V.  Railroad  Co.,  supra,  page  294, 
88  Va.,  and  page  614,  2  S.  E.  Rep.,  the 
duties  of  an  employe  are  set  forth,  where 
it  is  said:  "And  he  must  Inform  himself, 
as  far  as  he  reasonably  can.  respecting 
the  dangers  as  well  as  the  duties  Incident 
to  the  service  upon  which  he  enters. "  It 
has  accordingly  been  held  In  numerous 
cases,  and  the  principle  is  elementary  that, 
when  the  employe's  willful  disobedience 
of  the  company's  rules  is  the  proximate 
catt«e  of  the  in}ui7  complained  of,  no  re- 


covery can  be  had  of  the  company.  And, 
in  general,  any  negligence  of  the  employe 
amounting  to  the  want  of  ordinary  care, 
which  is  the  proximate  csuseof  the  inlnry, 
will  dtfeat  an  action  against  the  com- 
pany. See  that  case  and  the  cases  cited. 
We  do  not  think  that  the  railroad  com- 
pany was  guilty  of  any  negligence  in  hav- 
ing this,  a  standard  frog,  at  this  and  every 
other  switch  on  its  line;  nor  was  it  negli- 
genoe  in  the  company  not  to  block  up 
this  frog. 

Bat  this  employe  was  clearly  negligent 
in  going  between  these  moving  cars  In  the 
dark  to  anconpie  them.  It  was  contrary 
to  his  orders,  which  were  to  uncouple  and 
ride  them  in.  He  might  have  uncoupled 
them  while  standing,  before  he  started 
them  by  his  signal  to  the  engineer  to 
come  back;  or  he  might  have  suffered 
them  to  run  in  on  the  left  siding  at  the 
three-throw  switch,  stopped  them  by  a 
signal  from  bis  lantern,  and  then  he  could 
have  uncoupled  them  while  standing  still 
on  the  siding;  either  was  perfectly  safe, 
and  one— the  first— safe  way  was  the  one 
he  was  ordered  to  pursue;  but  either 
would  have  involved  a  walk  in  the  dark 
of  Bomelittledlstance,  which, although  dis- 
agreeable, would  have  been  safe,  and  be 
could  have  done  this  as  easily  as  the  yard- 
master,  who  did  It  that  way  a  few  min- 
utes before,  before  bis  eyes.  Bat  he 
chose  to  disobey  his  orders,  and  risk  it. 
although  haiardous,  and  ran  in  upon  bis 
perilous  venture,— perilous  at  night,  with 
or  without  the  presence  of  a  frog.  In  the 
dark  he  could  not  see  where  be  stepped. 
A  rolling  stone,  a  small  bole,  a  misstep 
upon  the  side  of  a  rail  or  cross-tie,  or  on 
anything  casually  there,  would  have  made 
the  undertaking  dangerous:  bat  here  was 
a  frog  known  to  him  to  be  dangeroos,  and 
which  he  knew  was  Just  where  it  was. 
and  was  obliged  to  be  close  to  this  switch, 
and  yet,  as  the  cars  passed  the  switch,  be 
ran  in  right  over  the  frog,  and  was  un- 
fortunately caught  and  held  by  it,  and 
met  a  horrible  death,  which  all  humanity 
must  deplore.  But  was  the  result  caused 
by  any  fault  or  neglect  of  duty  by  the 
company?  We  think  not.  And  was  not 
his  own  inconsiderate  raahnes"  the  proxi- 
mate cause  of  the  misfortune  which  befell 
him?  We  think  it  was.  And  it  follows 
that  be  cannot  recover  damages  against 
the  compan.r  for  this  injury,  which  he 
brought  upon  himself.  It  is  clear  tbat 
the  circuit  court  erred  in  its  judgment  in 
refusing  to  set  aside  this  verdict  and  grant 
the  defendant  a  new  trial,  and  the  said 
jadgment  must  be  reversed  and  annulled. 

HiNTON  and  Richardbom,  JJ.,  absent. 

Lewis,  P.  I  dissent  from  the  opinion  of 
the  court  in  this  case.  I  am  at  a  loas  to 
see  how,  upon  this  record,  such  a  conclo- 
slon  could  be  reached.  There  were  two 
verdicts  for  the  plaintiff  in  the  court  be- 
low. The  first  was  for  f8,000.  which  was 
set  aside;  the  second  was  for  $7,260.  apon 
^vbich  judgment  was  entered;  and  the  ev- 
idence (not  the  facts)  is  certified.  The 
case,  therefore,  comes  before  us  as  on  a  de- 
murrer to  evidence.  Code,  {8484.  So  that 
the  appellant  must  be  coasidored  as  ad- 
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tnHrting  all  that  the  ]ui7  could  reasonably 
Infer  from  the  plaintiff's  evidence,  and  as 
w  alTing  all  Its  own  evidence  which  con> 
tradicts  the  plalntlfrs  evidence,  or  the 
credit  of  which  is  Impeached,  and  all  infer- 
ences from  Its  own  evidence  which  do  not 
necessarily  flow  from  it.  This  important 
rule,  now  establisbed  by  the  statute  in 
«uch  eases,  although  recof^iced  in  the 
opinion  of  the  court  as  applicable  here, 
has,  nevertheless,  in  the  disposition  of  the 
case,  as  It  seems  to  me,  been  utterly  ig:- 
iior«d,  and  the  case  dealt  with  as  though 
we  were  sitting  here  to  perform  the  ordi- 
nary functions  of  a  Jury.  There  are  but 
two  questions  In  the  case.  The  first  is 
whether  the  company  was  negligent ;  and, 
secondly,  whether  the  plaintiff's  intestate 
was  guilty  of  such  contributory  negligence 
as  to  defeat  a  recovery.  TTpou  both  of 
theqe  questions  two  Juries  have  found  in 
favor  of  the  plaintiff,  and  the  last  verdict 
was  approved  ■  by  the  learned  Judge  who 
presided  at  the  trial,  and  saw  the  wit- 
nesses, and  heard  them  testify.  It  is  under 
the  latter  verdict  alone  that  the  defend- 
ant in  error  claims,  and  unless  that  ver- 
dict, when  viewed  in  the  light  Just  men- 
tioned, be  probably  wrong.  It  is  our  duty 
to  affirm  it,  according  to  the  rule  estab- 
lished by  decisions  of  this  court  almost 
without  number.  There  is  no  dispute  as 
to  the  law  of  thecase.  It  isnot  contended 
that  a  railroad  company  is  the  insurer  of 
the  safety  of  its  employes,  nor  that  it  is 
bonnd  to  provide  only  the  best  and  safest 
Instrumentalities,  nor  that  it  is  required 
to  change  its  machinery  In  order  to  apply 
every  new  invention  or  supposed  Im- 
provement in  appliance.  But  It  Is  con- 
tended, as  both  the  supreme  court  of  the 
United  States  and  this  court  have  repeat- 
edly declared,  that  it  must  not  expose  Its 
employes  to  perils  or  hatards  against 
which  they  may  beguarded  by  proper  dlU- 
sence  on  its  part;  or.  In  other  words,  that 
It  is  bonnd  to  exercise  ordinary  care,  not 
only  in  supplying,  but  In  maintaining, 
snitable  and  safeinstrnmontalities,  includ- 
ing a  safe  track.  Hough  v.  Hallway  Co., 
100  IT.  S.  21S;  Ballroad  Co.  v.  McEenale,  81 
Ya.  71.  Now,  whether  or  not  this  duty  in 
the  present  case  has  been  performed  by 
the  defendant  company  was  peculiarly  a 
qnestlon  tor  the  Jury ;  for,  as  was  said  by 
the  court  in  Carrlngrton  v.  Ficklin's  Ez'r, 
82  Orat.  970,  what  will  amount  to  proof  of 
netgllgence  is  necessarily  a  question  of  fact 
depending  upon  a  great  variety  of  circum- 
stances which  the  law  cannot  define,  and 
wblcb  must  therefore  be  left  to  the  Jury 
npon  the  particular  circumstances  of  each 
case.  In  the  present  case,  the  Jury  having 
found  negligence  on  the  part  of  the  defend- 
ant, I  do  not  see  bov,,  in  the  light  of  the 
rule  applicable  to  a  demurrer  to  evidence, 
and  giving  to  the  verdict  the  weight  to 
wblw  It  is   entitled,  that  finding  can  be 

Sroperly  distnrl>ed.  Railroad  Co.  v.  Med- 
ly,  75ya.4(IO;  ImprovementCo. v. Smith's 
Adm'r,  86  Va.  806,  7  S.  E.  Rep.  365.  That 
the  frogs  were  dangerous  is  not  dis- 
puted; but  it  is  contended  that  they  were 
of  the  standard  pattern,  and  that  that 
tact,  of  itself ,  repels  the  imputation  of 
negligence.  From  this  view  I  dissent.  If 
a  standard  frog,  unguarded  and  situated 


as  this  one  was,  in  a  place  where  there  are 
many  tracks,  and  where  cars  are  shifted 
at  all  hours  of  the  day  and  night,  is  not 
reasonably  safe,  then  the  company,  in  al- 
lowing it  to  remain  unguarded,  was  guilty 
of  negligence,  and  the  Jury  rightly  so  found. 
Nor,  upon  this  point,  are  we  l^t  to  Infer- 
ence. The  expert  evidence  for  the  plaintiff 
is  conclusive  that  thedangerous  condition 
of  the  frogs  could  easily  have  been  guarded 
against  by  the  device  of  "filling"  them 
with  cinders,  which  simple  and  Inexpensive 
method  renders  them  sale  to  those  whose 
duties  call  them  upon  the  track,  and  at 
the  same  timedoes  not  Interfere  with  their 
ordinary  use.  The  witness  Perry,  who  for 
a  number  ol  years  was  in  the  employ  of 
the  defendant  comi>any  as  road-master, 
testifies  that  at  terminal  points,  or  in 
yards  where  much  switching  Is  done,  the 
frogs  ought  always  to  be  filled,  as  a  pro- 
tection to  switchmen;  and  this  is  so  well 
understood,  he  says,  that  the  laws  of  some 
states  expressly  require  it  to  be  done.  And 
why  should  they  not  be  filled?  Why 
should  the  servant  be  exposed  to  unnec- 
essary risks  that  ran  so  easily  be  guarded 
against?  Is  the  rule  that  the  master  must 
exercise  reasonable  or  ordinary  care  a 
meaningless  phrtise, — a  mere  Jingle  of 
words?  I  think  not.  As  was  said  In  the 
Hough  Case,  It  Is  the  duty  of  the  master 
not  to  expose  the  servant  to  perils  or 
hasards  against  which  he  may  be  guarded 
by  proper  diligence  on  the  part  of  the 
master,  and  that  the  master  is  bonnd  to 
observe  all  the  care  which  pmdenceand 
the  exigencies  of  the  situation  require,  in 
providing  the  servant  with  machinery  or 
other  Instrumentalities  adequately  safe  for 
use  by  the  latter.  And,  among  other 
cases,  the  court  cited  with  approval  an 
English  case  in  the  exchequer  chamber,  in 
which  a  recovery  was  sustained  for  in- 
juries received  by  the  servant  inconse- 
quence of  certain  dangerous  machinery  be- 
ing allowed  to  remain  nnfenced.  In  the 
present  case  prudence  and  the  exigencies 
of  the  Bitnation  clearly  required  the  com- 
pany, I  think,  to  fill  the  frogs  In  its  yard, 
or  otherwise  to  protect  Its  servants 
against  them,  and  the  Jury  were  therefore 
warranted  In  finding  that.  In  the  absence 
of  such  precautions,  they  were  not  ade- 
quately safe  for  use  by  the  deceased. 

But,  in  addition  to  this,  the  evidence 
shows  that  the  particular  frog  which 
caused  thedeath  of  the  deceased  was  differ- 
ent from  all  the  other  frogs  in  the  yard. 
The  certificate  of  the  evidence  also  stated 
that  the  difference  was  explained  to  the 
Jury ;  but  the  explanation  itself  is  not  In 
the  record.  We  are  therefore  to  infer  that. 
In  the  Judgment  of  the  Jury,  this  frog  was 
more  dangerousthan  theothers,  and  that, 
if  the  others  were  "adequately  safe, "it 
was  not.  This  Is  obviously  a  most  Im- 
portant point  In  the  case,  and,  as  all  the 
evidence  Is  not  before  us  upon  which  the 
Jury  acted,  the  presumption  is  that  the  ver- 
dict is  right,  especially  as  It  was  approved 
by  the  trial  Judge.  McArter  v.  Orlgsby, 
84  Va.  159. 4  S.E.  Rep.  869;  Adams  v.  Hays, 
80  Va.  158,9  S.  E.  Bep.  1019.    That  the 

8 resent  case  widely  differs  from  the  Clark 
ase,  78  Va.  717,  which  was  the  case  of  an 
overhead  bridge,  and  from  the  Darracott 
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Case,  88  Va.  294.  2  A.  E.  Rep.  611,  which 
was  the  caae  of  a  tbree-link  conpUng,  Is 
too  plain  to  require  discusidon.  And  the 
same  remark  applies  with  greater  force.  If 
poeslble,  to  the  Stewart  Case,  (Ta.)  11  S. 
E.  Bep. S8&.  In tbelatter  case tbedeceased, 
when  killed,  was  not  only  a  trespasser 
but  had  been  expressly  warned  against 
the  dangers  ol  the  place  where  he  reckless- 
ly walkid  to  bis  death,  it  is  contended, 
however,  that  In  the  present  case  the  de- 
ceased knew  of  the  dangerous  character  of 
the  frug  In  question,  and  that  his  own 
negligence  was  the  proximate  cause  of  bis 
death.  There  is  no  proof  that  he  was  ac« 
qnalnted  with  the  character  of  the  frog; 
and,  viewing  the  case  In  the  light  of  a 
demurrer  to  erldence,  the  presumption  la 
that  he  was  not.  The  evidence  is  that  at 
the  time  of  his  death  be"  was  notreigalariy 
engaged' In  the  yard,"  and  that  he  was 
working  that  night  in  another  man's  place. 
Nor  is  there  any  proof  that  he  ever  saw 
the  frog  at  all,  or  that  he  had  any  oppor- 
tunity of  seeing  it.  The  night  was  dark, 
and  it  does  not  appear  that  bis  attention 
bad  been  called  to  it.  It  is  true,  he  bad 
been  a  brakeman  in  the  yard  before,  but 
when,  or  bow  long,  be  was  there  does  not 
appear.  Nor  was  It  proved  that  the  frog 
was  there  at  that  time;  non  eonatat  it 
was  not  put  there  afterwards.  Yet  the 
statement  in  the  opinion  of  the  court  that 
the  frog  "  was  known  to  him  to  be  dan- 
gerous constltates  in  large  measure  the 
basis  for  the  reversal  of  the  Judgment.  It 
was  certainly  not  a  necessary  Inference 
from  the  fact  of  bis  previous  employment 
In  the  yard  that  the  frog  was  there  at  the 
same  time,  and  the  burden  ol  proving  con- 
tributory negligence  was  on  the  defend- 
ant. Improvement  Co.  v.  Andrew,  86  Va. 
270, 9  S.  E.  Rep.  1015.  Then,  was  it  negli- 
gence on  the  part  of  the  deceased  to  go  in 
between  the  moving  cars  to  uncouple 
them?  The  Jury  found  that  it  was  not, 
but  the  court  is  of  opinion  that  it  was.  I 
think  the  Jury  were  right.  There  Is  no  rule 
of  the  company  forbidding  its  employes  to 
uncouple  cars  while  in  motion,  (or  at  least 
no  such  rule  was  proven ;)  and  it  was  the 
constant  and  "notorious"  habit  of  tbe 
men  to  do  it.  Keys,  the  yard-master, 
testifies  that  he  did  it  himself.  It  was 
proved,  moreover,  that  it  is  not  regarded, 
among  railroad  men  of  reasonable  Judg- 
ment, as  dangerous  or  incautious  to  go 
between  cars  moving  at  the  rate  of  three 
or  four  miles  an  hour  to  uncouple  them ; 
and  It  was  only  at  the  rate  of  four  miles 
an  hour  that  the  train  was  moving  when 
ttie  deceased  was  killed.  "I  could  do  it," 
says  Oay,  a  contractor  in  tbe  defendant's 
employ,  "with  perfect  safety ; "  and  there 
is  other  evidence  to  the  same  efiect.  But 
It  is  said  that  the  deceased,  in  going  in 
between  tbe  cars,  violated  the  express 
orders  of  his  superior  oiflcer.  and  hence 
assumed  the  risk  of  doing  so.  Upon  this 
point  I  am  content  to  let  tbe  evidence 
speak  for  itself.  The  witness  Keys,  under 
whose  charge  the  deceased  was,  testified 
that  in  executing  tbe  order  given  him  to 
uncouple  and  side  track  two  of  the  cars  he 
(the  deceased)  "had  four  things  to  do,  via.: 
(1)  To  throw  the  switch;  (2)  to  signal 
tbe  engineer  back ;  (8)  to  cut  tbe  car  loose ; 


and  (4)  to  get  upon  the  ear  and  brins  it 
back,  "—all  of  which  things  tae  had  to  do 
successively.  It  was  also  proved  that  it 
was  tbe  duty  of  the  engineer  to  obey  the 
signal,  and  it  must  be  presumed,  in  tbe 
absence  of  evidence  to  tbe  contrary,  that 
he  obeyed  it  promptly.  Then  to  ob^  tbe 
order  to  cut  the  car  loose  and  "ride  It  to, ' 
after  signaling  the  engineer  to  move,  tbe 
deceased  was  obliged  to  go  in  between  the 
moving  cars,  as  he  did,  and  as  "the  uni- 
versal custom  "  of  switchmen  in  that  yard 
was.  And  here  it  may  \m  remarked  that, 
if  this  custom  was  uni  versal  and  notorious, 
as  tbe  evidence  shows  it  was,  witboat  any 
rule  of  the  company  against  it,  then  the 
Jury  bad  a  right  to  Infer  that  It  was  fol- 
lowed with  tbe  acquiescence  of  tbe  com- 
pany. It  is  true,  the  same  witness.  In  a 
subsequent  part  of  l>is  eaaasiaatfsa,  «ays 
lie  told  1^  deceased  not  to  go  in  between 
the  cars,  and  that  he  often  told  him  not  to 
go  between  moving  cars.  He  says,  how- 
ever, the  deceased  was  "not  more  ven  tore- 
some  than  others, "  and  it  is  fairly  Intera- 
bie,  I  think,  that  these  orders  were  griveo 
in  a  geoeral  way,  and  on  some  other  oe- 
casion  or  occasions  than  the  one  in  qoes- 
tion.  At  all  events,  if  such  an  order  was 
given  at  that  time,  it  was  totally  Irrecon- 
cilable with  tbe  positive  order  above  naen- 
tioned;  for  to  have  ordered  tbe  deceased 
to  signal  the  train  back,  and  then  to  nn- 
conple  and  ride  the  car  in,  bat  not  to  go 
between  tbe  cars,  would  have  tieeo  very 
moefa  like  ordering  one  to  swim,  but  oot 
to  go  near  tbe  water.  It  la  very  clear.  I 
think,  that  there  Is  nothing  in  the  record 
to  Justify  an  appellate  court  to  setting 
aside  the  verdict  of  the  Jnry,  and  that  tbe 
Judgment  ef  the  circuit  court  ought  to  be 
affirmed. 


Mttbcob  t.  Oommokwsalth. 

{^uvreme  Cowt  of  AjmeaU  of  VtrHknia.    Fab. 

12,  1881.) 

Hojacma— CHikNoa  or  Vxiros— Jrar— Bvmaxo. 

1.  On  Indiotment  for  murder  defemdaat  i 
affidavit  that  the  prejudice  aminst  him  was  _ 

that  be  could  not  have  an  Impartial  trial, 

sabmitted  newspaper  extracts  asserting  his  gnilL 
Several  witnesses  testlfled  that  the  prejadiceT 


not  greater  than  usnal  in  saoh  cnses"  and  that 
they  were  fatisOed  a  fair  trial  ooold  be  had. 
Htli,  that  the  indge  did  not  abase  hia  diaccetiiM 
in  denying  a  change  of  vena& 

2.  Defendant  cannot  complain  of  the  qoaah- 
Ing  of  a  venire  fcuAaa  on  his  own  motion. 

8.  A  venire  factaa  should  be  quashed  tor  Ir- 
regularity on  Its  face,  thoogh  it  has  beea  aoc- 
bausted  by  the  answer  of  the  venire. 

4.  Where  the  record  shows  that  anlnstrootfoB 
ooold  not  have  prejodiced  defendant  it  la   aos 


ground  for  reversal  of  a  iudgment  asainst 

5.  Declarations  of  defendant,  Jnsc  betoa«  tba 
klUing,  that  he  felt  like  killing  some  oat,  are  ad- 
missible to  show  his  frame  of  mind. 
FAuirrLBBOT,  J.,  dissenting. 

Error  to  corporation  court  of  Chariottes- 
ville. 

Jiiwea  H.  Hayes  and  8»mL  M.  PagB,  for 
plaintilf  in  error.  B.  Taylor  Scott,  Att^. 
Gen.,  for  the  Commonwealth. 

UiNTON,  J.  This  is  tbe  sequel  of  tfae 
case  of  Muscoe  v.  Commonwealth,  reporV 
ed  in  86  Va.  443, 10  S.  E.  Bep.  634.  On  tbe 
former  appeal  Judgment  was  reversed,  and 
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a  new  trial  was  awarded  for  errors  in  the 
third  and  foartb  Instructions  given  by  tbe 
trial  eonrt.  Tbe  prisoner  was  aerain  tried 
at  tbe  Febrnary  term,  1890,  of  tbe  corpo- 
ration court  ol  the  city  of  C'barlottesvlUe, 
was  found  gnUty  of  murder  in  the  first  de- 
greie,  and  was  sentenced  to  be  banged 
tberefor  on  tb^  24th  day  of  March,  1890. 
Thereupon  tbe  prisoner  applied  for  and 
obtained  a  writ  of  error  to  said  Judgment 
from  this  court.  In  his  petition  several 
grounds  of  error  are  set  out,  whir.h  will 
be  considered  in  the  order  of  presentation. 
Of  these  asslgmnents  of  error,  the  first 
and  most  important  is  based  upon  the 
action  of  the  corporation  court  in  overrul- 
ing tbe  prisoner's  motion  for  a  change  of 
venire.  After  be  had  been  arraigned,  and 
bad  submitted  a  motion  for  a  change  of 
Yenire,  which  was  overruled,  be  moved 
for  a  ^ange  of  veuue,  and  in  support 
thereof  filed  his  afildavlt,  with  certain  ex- 
hibits. In  his  affidavit  he  expressed  tbe 
belief  that  there  existed  such  prejudice 
against  him  in  the  city  of  ChHriottesville 
and  its  vicinity  that  it  would  be  impossi- 
ble for  him  to  obtain  a  fair  and  impartial 
verdict  at  tbe  hands  of  a  Jury  of  tha  t  city 
or  commonity.  That  during  tbe  time  of 
blB  prevloiis  trial  and  since  various  ru- 
mors and  newspaper  reports  of  bis  case 
had  been  circulated  throughout  tbe  city 
and  conn^,  to  such  an  extent  that  nearly 
every  citisen  bad  expressed  a  decided  opin- 
ion, or  fully  made  up  bis  mind,  as  to  bis 
gnilt  or  innocence,  and  in  nearly  every 
case  to  bis  prejudice.  He  calls  especial  at- 
tention to  a  card  of  S.  B.  Wood,  tbe  may- 
or of  Charlottesville,  published  soon  after 
bis  arrest,  and  circulated  in  tbe  Chronicle, 
a  newspaper  published  in  said  city, 
wherein  tbe  mayor  stated  that  the  affiant 
was  the  man  who  had  committed  the 
murder,  and  called  npon  the  citizens  to  de- 
sist from  any  attempt  to  break  the  law, 
by  lynching  tbe  afllant,  and  assuring  tbe 

Sublic  that  tbe  a£Bant  would  be  hung  in 
}  days  after  sentence  was  passed  upon. 
He  ^Bo  exhibits  certain  extracts  from  tbe 
same  local  paper,  which  do  not  seem  to 
OB  to  have  tbe  weight  attributed  to  them 
by  the  counsel  for  the  prisoner,  and  to 
which  we  do  not  deem  it  necessary  fur- 
ther to  allude.  In  opposition  to  this  mo- 
tion, tbe  common  wealth  Introduced  sever- 
al witnesses,  who  testified  substantially 
aa  follows:  That  the  prejudice  agaiust 
the  prisoner  was  not  greater  than  Is  usual 
In  similar  cases,  or  than  it  had  been  in 
the  cases  of  Martin  and  Morgan,  who  had 
been  tried  for  like  crimes  but  a  short  time 
before;  that  the  feeling  against  the  pris- 
oner had  abated  since  the  first  trial,  and 
that  they  were  satisfied  that  tbe  prisoner 
could  obtain  a  fair  and  Impartial  trial  in 
tbe  city  of  Cbarlotteeviile.  Now,  upon 
this  state  of  facts,  has  the  prisoner  shown 
bimself  to  be  legally  entitled  to  a  change 
of  venue?  The  reasoos  for  having 
crimes  tried  in  the  locality  wherdn  they 
bave  been  committed  are  both  weighty 
and  obvious ;  and  a  criminal  case,  there- 
fore, ought  not  to  be  sent  elsewhere  for 
trial,  unless  it  is  made  to  appear  to  tbe 
;oart  in  which  the  case  is  pending  that  a 
trial  in  the  vicinage  is  likely  to  result  In  a 
aiiBcarriage  of  Justice,— that  is,  that  the 


community  has  been  so  warped  by  pas- 
sion or  prejudice  that  there  is  danger  of 
tbe  Jury  being  influenced  by  the  opinions 
and  prejudice  of  tbe  public,  and  not  en- 
tirely and  exclusively  by  the  evidence,  in 
reaching  a  verdict.  As  was  said  by 
Judge  Danibl,  In  Wormeley's  Case,  10 
Orat.  672:  It  may  be  safely  affirmed, 
that  tbe  mere  affidavit  of  tbe  prisoner  of 
bis  fears  or  belief  that  be  cannot  ob- 
tain a  fair  trial  In  tbe  county  is  not 
Bufflclent  to  sustain  the  motion,  but 
that  be  should  be  required  to  show 
by  independent  and  disinterested  testi- 
mony such  facts  as  make  it  appear  proba- 
ble at  least  that  his  fears  and  belief  ar^ 
well  founded.  On  the  other  band,  when 
such  facts  are  stated  and  shown  by  the 
prisoner,  and  not  successfully  opposed  or 
explained  on  tbe  part  of  tbe  common- 
wealth, no  arguments  of  inconvenience  or 
delay  should  be  permitted  to  stand  in  tha 
way  of  tlw  great  end  to  be  attained,— a 
fair  and  impartial  trial.  Coming  now  to 
tbe  evidence  in  favor  of  this  application, 
and  admitting  that  some  of  the  utter- 
ances upon  which  so  much  stress  was  laid 
by  tbe  counsel  for  the  prisoner  were  both 
ill-judged  and  ill-timed,  yet  it  does  not 
seem  to  us,  after  a  careful  consideration 
of  all  that  has  been  said,  that  such  a 
foundation  was  laid  for  tbe  motion  as 
made  it  incumbent  on  the  trial  Judge  to 
send  tbe  case  to  some  other  court.  Tbe 
discretion  In  questions  of  this  character 
has  been  vested  by  the  legislature  in  the 
trial  Judge,  and  there  is  nothing  in  the  rec- 
ord that  satisfies  os,  or  renders  It  even 
probable,  that  it  has  been  abused  or  un- 
wisely exercised  in  this  instance;  and  it  Is 
only  in  cases  of  tbe  kinds  last  meutioned 
that  he  should  be  overruled  by  this  court. 

Tbe  next  ground  of  exception  is  that, 
after  one  juror  from  venire  facias  No.  2  bad 
been  found  free  from  legal  exceptions,  the 
court,  upon  tbe  motlua  of  tbe  prisoner's 
counsel,  quashed  the  same  for  an  error  np- 
on its  face,  and  discharged  the  Juror.  But 
In  our  Judgment  this  objection  is  clearly 
untenable.  What  the  irregularity  was 
for  which  this  venire  faclaa  was  quashed 
does  not  appear,  but  It  does  appear  that 
it  was  quashed  at  tbe  instance  of  the  pris- 
oner's counsel.  Nor  does  be  now  assert 
that  it  was  not  Irregular,  but  he  insists 
that,  the  venire  faeias  baviag  been  ex- 
hausted by  the  answer  of  tbe  venire  men 
therein  named.  Its  mission  and  life 
were  ended,  and  there  was  nothing  left  In 
it  to  quash.  In  tbls  we  do  not  concur. 
It — tbe  venire  /iic/as— was  either  a  viTlId  or 
an  Invulid  writ,  and.  If  the  latter,  as  we 
must  assume,  under  the  circumstances  of 
the  case,  it  was,  then  it  was  ineffectual  for 
any  purpose,  and  as  soon  as  that  fact 
was  pointed  out  it  became  the  duty  ol 
tbe  court  to  quash  the  writ,  and  to  dis- 
charge the  one  single  Juror  who  had  been 
brought  in  under  it.  To  constitute  the 
supposed  Juror  a  lawful  Juror  It  was  nec- 
essary that  be  should  be  brought  In  by 
proper  process ;  and  a  venire  facias  so  ir- 
regular that  it  roust  needs  be  quashed,  in 
legal  Intendment,  is  no  process  at  alL 
Upurgeon'B  Case,  86  Va.  652,  10  U.  £.  Rep. 
979 ;  Hall's  Case,  80  Va.  655. 

Tbe  next  objection  is  that  the  court 
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erred  In  amending  InBtmctlon  9  by  the  ad- 
dition of  tbe  words :  "  But  it  the  lillllnK  be 
with  a  deadly  weapon,  and  be  done  in  a 
▼ery  cruel  manner,  not  at  all  Justifled  by 
the  nature  ot  the  arrest,  the  inlerence 
would  be  that  malice,  not  pasBlon,  Im- 
pelled the  blow,  making  hla  crime  mur- 
der;" and  also  in  glrlne  the  addition  to 
iuRtructionB  5,  7.  and  8,  which  la  in  similar, 
but  more  guarded,  language;  and  also  in 
giving  instructioufl  11  and  12,  which  the 
court  gare  of  its  own  motion.  But,  after 
calm  reflection  upon  the  subject,  tbe  court 
is  of  opinion  that,  while  tbe  addition  to 
instruction  9  Is  open  to  crittcism,  and,i>er- 
haps,  ought  not  generally  to  be  given  In 
that  form,  yet  that,  as  tbe  record  shows 
that  It  could  not  have  prejudiced  the  pris* 
oner,  it  constitutes  no  ground  for  rerers- 
Ing  the  Judgment.  The  addition  to  In- 
structions 6,  7,  and  8  is  Justifled  by  the 
statements  of  law  in  Brigg's  Case,  82  Va. 
554,  and  Muscue's  Case,  86  Ya.,  10  S. 
E.  Rep.,  supra.  The  evidence  to  Justify 
the  giving  of  Instruction  ll.thongh  slight, 
was  BufiScient,  and  instruction  12  is  on- 
ubjectlouable.  This  assignment  ot  error, 
therefore,  fails. 

The  nextcomplnint  is  that  the  court  im- 
properly permitted  a  witness  to  testify 
that  "Just  before  sundown"  upon  the 
evening  of  the  day  upon  which  tbe  homi- 
cide was  committed,  and  when  he  was 
parting  with  him,  the  prisoner  said: 
"Buster.  I  feel  hot.  I  feel  li'ce  I  could 
shoot  a  man,  and  make  him  Jump  so  high 
before  be  tourhes  the  ground, "  (indicating 
the  height  by  his  hand;)  and  also  that 
when  he.  Buster,  told  tbe  prisoner  good- 
bye, and  bade  him  take  care  of  himself, 
that  he,  the  prisoner,  said :  "  Don't  tell  me 
to  takecare  of  myself;  tell  the  people  that 
I  pass  by  to  take  care  ot  themselves. "  We 
are  of  opinion  that  this  testimony  was 
properly  admitted.  Coming,  as  it  did,  al- 
most immediately  before  the  killing,  it 
shed  light  upon  the  condition  ot  tbe  pris- 
oner. It  may  not  be  admissible  strictly  as 
evidence  of  intention  or  of  threats,  but  it 
certainly  shows  that  the  prisoner  was  in 
a  reckless  frame  of  mind,  and  ready  to  use 
the  weapon  with  which  he  was  armed  up- 
on none  or  the  most  trifling  provocation. 
Whart.  Crlm.  £v.  {766 ;  Hopkins  v.  Com.,  60 
Pa.  St.  9 ;  Burke  v.  State,  71  Ala.  881.  Up- 
on the  merits  the  case  is  clearly  with  the 
common  wealth.  The  evidence  is  certified, 
and  if  we  reject,  as  we  must,  all  the  evi- 
dence for  the  prisoner  in  conflict  with  the 
evidence  for  the  commonwealth,  and  con- 
sider the  case,  as  we  must,  under  section 
8484  of  the  Virginia  Code,  1887,  as  "  on  a  de- 
murrer to  evidence  by  the  party  except- 
ing, "  it  makes  out  a  case  in  which  tbe  Jury 
might  reasonably  conclude  that  tbe  killing 
was  the  result  ot  both  premeditation  and 
malice.  There  does  not  appear  to  be  the 
slightest  evidence  of  either  passion  or  even 
indignation  on  the  part  of  the  prisoner. 
On  the  contrary  tbe  Jury  might  reason- 
ably infer  from  all  tbe  antecedents  and  at- 
tendent  circumstances  that  the  killing 
proceeded  from  an  utter  disregard  for  hu- 
man lite,  and  not  from  that  passion  or  ex- 
citement which  reduces  the  kllllog  in  such 
cases  to  manslaughter.  2  Bish.  Crlm. 
Law,  §§  649, 632;  Brigg's  Case,  82  Va.  6.54; 


MuBCoe's  Case,  86  Va.44S,  10  S.  E.  Bep.  584. 
We  find  no  error  in  the  Judgment  of  tbe 
corporation  conrtof  the  city  of  Chariottea- 
Tille,  and  the  same  is  affirmed. 

FAtTHTLiBROT,  J.,  dlssenting. 


JoNKB  et  at.  V.  McObudbb  at  aL 
(Supreme  Count  qf  Appeals  <tf  'Rrvinio.    Jan. 

Casouxatioh  or  Dbis— Fbaud  Aim  XSvbv*  Vk- 

rLUBHOS— EVIDaKCS. 

In  a  suit  by  the  heirs  of  the  ntuitar  to  set 
aside  deeds  on  the  ground  of  frsiM  and  nndne 
Influence,  It  appeared  that  the  grantor  was  aa 
habitual  drankud,  and  died  stioraT  after  axeea- 
tion  of  the  deeds  from  softening  of  tne  brain.  EUs 
familv  physician,  landlord,  and  a  number  of 
neighbors  and  Intimate  ac^ualntanoes  teat!  fled 
that,  on  account  of  his  oonaition,  he  was  men- 
tally inoapable  of  toansacting  business.  Defend- 
ants* witnesses  ware  many  of  them  relatives  and 
friends,  living  at  a  distaaoe,  who  merely  ex- 
pressed their  opinion,  wlthoat  giving  reasons  tat 
It.  Those  benefited  vj  the  deed*  were  the  naa- 
tor's  most  trusted  friends,  and  advised  and  as- 
sisted him  in  executing  them;  one  of  them  was 
hia  own  cousin,  who  had  the  most  unbounded  In- 
fluence over  lum.  There  was  no  oonsideratioa 
for  the  deeds,  and  their  existence  was  for  a  loag 
time  oonoealed  from  the  grantor's  family  aad 
their  counsel,  field,  that  toe  deeds  should  be  sat 
aside. 

Appeal  from  tbe  chancery  court  of  Blch- 
mond. 

Ptge  &  Carter  and  Pegmtn  A  StrlngM- 
low,  for  appellants.  M.  M.  OiUiant,  T*boa. 
S.  Martin,  and  Saml.  D.  Z7a  vies,  for  appel- 


•Faontlerot,  J.  The  petition  of  Jenktata 
M.  Jones,  Mary  E.  Brock,  M.  Johnson 
Brock,  her  husband,  Nannie  M.  Marsball, 
Ella  W.  Jones,  John  K.  Jones,  and  Mor> 
gan  T.  Jones,  tbe  last  three  being  Infants, 
and  suing  by  their  mother  and  next  friend, 
Sarah  E.  Jones,  complains  of  a  decree  of 
the  chancery  court  of  the  city  of  Rich- 
mond, entered  on  the  16th  day  of  Nowem- 
ber,  1889,  in  a  suit  in  chancery  therein 
pending.  In  which  the  said  petltionerB  are 
compl^nants,  against  William  M.  Me- 
Oruder,  John  T.  Jones,  Jerry  W.  Jones,  of 
Henrico  county,  M.  M.  GllUam  and  John 
K.  Branch,  trustees,  and  John  P.  Branch, 
defendants.  Therecprd  disdosea  tbe  fol- 
lowing case: 

On  the day  ot  April,  1887,  tbe  petl- 

tloners  and  their  mother,  Sarah  E.  Jonea. 
filed  a  bill  in  the  chancery  court  of  tbe  dtj 
of  Richmond,  against  William  M.  Mc- 
Omder,  John  T.  Jones,  and  Jerrx  W. 
Jones,  to  set  aside  tbe  deeds  hereinalter 
referred  to;  and  tbe  defendants  having  de- 
murred to  tbe  bill,  on  the  ground  that 
Mrs.  Sarah  E.  Jones  was  not  a  proper 
party  to  tbe  suit,  the  court  sustained  tbe 
demurrer,  and  dismissed  the  bill,  x^tta 
leave  to  petitioners  to  bring  another  aait 
without  Joining  tbelr  mother.  Thereupon, 
on  the  6th  day  of  August.  1887,  petltiuih 
ers,  as  children  and  heirs  at  law  of  John 
E.  Jones,  deceased,  filed  their  bHI,  alle^Qg 
that  their  said  father  died  inteatate.  Feb- 
ruary 18,  1887,  In  Henrico  county,  Va. 
That  Thomas  N.  Page  qualified  as  SMlmln- 

istrator  of  his  estate  on  the day  of 

April,  1887,  In  dae  form.  That  their  lather. 
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JobnE.  Jones,  and  tbelr  motber,  Sarab  E. 
Joaes,  lived  unbappUy  together;  andtbe 
latter.  In  1884,  Instituted  ber  suit  for  di- 
vorce and  alimony,  which  was  dlsmiased 
in  1885.  That  John  £.  Jones  was  then 
posseHBed  of  eome  real  estate  in  Henrico 
county,  Va.,  io  his  own  rlKht,  and  of  a 
very  larKe  estate  in  right  of  bia  wife,  In 
which  be  had  a  life-interest  only.  That 
attempts  had  been  made  to  secure  a  dl- 
Tislon  of  this  property  for  tbe  s^arate  en- 
ioyment  of  Jobn  K.  Jones  and  Sarah  E., 
his  wife,  which  failed.  That  Jobn  B. 
Jones  was,  and  for  a  long  time  bad  been, 
an  Inordinatdy  and  constantly  Intemper- 
ate man,  of  impaired  mind  and  will- 
power, and  greatly  and  irresistibly  under 
the  Infloence  of  his  first  cousin,  Jobn  T. 
Jones,  and  one  William  M.  McOruder. 
That  these  two  men  approached  Sarah 
E.  Jones,  as  agents  for  John  £.  Jones,  to 
procure  a  division  of  tbe  property  afore- 
said, between  John  E.Jones  and  Sarab  £. 
Jones,  which  they  said  they  could  effect, 
and  that,  after  long  and  frequent  negotia- 
tions, such  division  was  made  by  deeds  of 
November  24,  1886.  That  during  all  the 
Dcgotiatlons  leading  up  to,  and  consum- 
mated by,  the  said  deeds,  neither  Sarab 
E.  Jones  nor  her  counsel  ever  saw  Jobn 
E.  Jones :  and  it  was  a  matter  of  discus- 
sion as  to  how,  or  to  whom,  these  deeds 
should  be  made,  so  as  to  free  the  prop- 
erty allotted  to  John  E.  Jones  and  Sarah 
E.  Jones,  respectively,  in  severalty,  from 
their  respective  marital  rights.  That  it 
was  finally  decided  to  convey  Mrs.  Jones' 
allotment  or  portion  to  a  trustee,  and 
so,  also,  to  convey  Jobn  £.  Jones'  part  to 
some  third  party  for  him.  That  when  this 
agreement  was  reached  the  names  of  the 
Intermediary  grantees  bad  not  been  men- 
tioned, but  finally  Thomas  N.  Carter  was 
■elected  for  Mrs.  Jones,  and  it  was  pro- 
posed to  convey  John  £.  Jones'  part  to 
John  T.  Jones,  who  was  bis  near  relative 
and  bis  closest  friend,  and  who  bad  been 
active,  persistent,  and  assiduous  in  bring- 
ing about  this  settlement;  when  Mrs. 
Jones  refused,  peremptorily,  to  enter  into 
any  agreement  or  arrangement  which 
woald  put  any  part  of  her  maiden  prop- 
erty in  tbe  name  or  control  of  John  T. 
Jonos;  whereupon  the  conveyance  was 
finally  made  to  William  M.  McOruder,  and 
Jerry  W.  Jones,  a  young  brother  of  John 
T.  Junes,  and  then  living  with  bim. 

The  bill  further  alleges  that  when  the 
deed  to  McOruder  and  Jerry  W.  Junes  wus 
presented  for  inspection  there  was  uo  con- 
sideration expressed  in  the  deed,  but  at 
the  last  instant  the  blank  was  filled  at 
94,000  in  hand  paid,  which  Mrs.  Jones  and 
ber  counsel  believed  to  be  a  merely  nom- 
inal consideration,  and  evidence  of  a  secret 
trust,  as  all  the  parties  knew  that  the 
property  conveyed,  that  in  Richmond 
alone,  was  worth  from  ten  to  twelve 
thousand  dollars.  Tbe  bill  further  allies 
that  Jerry  W.  Jones  and  William  M.  Mc- 
Oruder now  claim  that  they  had  previ- 
ously j^urchased  from  John  E.Jones  on 
October  16,1886,  all  his  interest  in  all  prop- 
erty owned  by  bim  in  hia  own  right,  and 
tn  all  inherited  by  hia  wife,  for  $4,000,  rep- 
resented by  their  four  notes,  without  se- 
curity, of  f  1,000  each,  payable  at  6, 12, 18, 


and  24  months  after  date;  and  that  thef 
bad,  on  that  13th  day  of  October,  1886, 
obtained  from  him  a  contract  to  convey 
tbe  same  whenever  he  should  be  called 
upon  to  do  so;  and  that,  when  the  divis- 
ion was  made  between  John  E.  Jonet 
and  Ills  wife,  they  required  the  deed  to  be 
made  to  them  of  the  partallottnd  to  John 
£.  Jones  in  fee-simple.  Tbe  bill  charges 
(and  the  uncontradicted  evidence  proves) 
that  the  existence  of  this  contract  of  Octo- 
ber 18, 1886,  which  is  in  the  handwriting  of 
John  T.  Jones,  was  carefully  concealed 
from  Mrs.  Sarab  E.  Jones  and  her  counsel, 
Thomas  N.  Page  and  T.  N.  Carter,  during 
all  the  negotiations  and  at  tbe  execution 
of  the  deeds  of  November  24,  1886;  and 
that  if  Mrs.  Jones,  or  ber  counsel,  had 
known  thereof,  she  never  would  have  con- 
sented to  an  agreement  trhlch  gave  to 
McOmder  and  Jerry  W.  Jones,  in  fee,  more 
than  910,000  worth  of  her  maiden  prop- 
erty, for  the  sum  of  $4,000,  nominally  paid 
to  her  husband,  but  of  which  he  had  never 
received  one  cent.  It  is  further  alleged  in 
tbe  bill  that,  although  John  T.  Jones  and 
William  M.  McOruder  and  Jernr  W.  Jones 
all  knew  of  the  transaction  of  October  18, 
1886,  and  of  the  qoallfication  of  Thomas 
M.Page  as  admlnistratorof  JobnE.  Jones, 
deceased,  they  carefully  and  successfully 
concealed  from  Mrs.  Jones  and  her  coun- 
sel, and  from  the  said  administrator,  and 
from  tbecomplainants.tbefartof  tbeexist- 
ence  of  the  contract  of  October  18th,  or 
that  these  notes  had  ever  been  given,  and 
that  they,  or  either  of  them,  held  them, 
and  held  them  Indorsed  by  John  E.  Jones, 
and  so.  In  themselves, a  rectipt  In  full,  and 
the  fact  that  they  were  unpaid;  and  that 
these  facts,  and  tbe  existence  of  the  18th 
of  October  contract,  itself,  were  only  re- 
vealed In  the  spring  of  1887,  after  the  liti- 
gation to  set  aside  the  fraud  had  been 
actually  begun.  Tbe  bill  charges  that  the 
contract  of  October  IS,  1886,  which  was 
signed  by  Jobn  E.  Jones  alone,  and  not 
by  the  other  parties  to  it,  was  a  fraud  on 
John  E.  Jones,  whose  mind  and  will  were 
too  much  impaired  and  enfeebled,  by  long- 
continued.  Incessant,  and  excessive  drunk- 
enness, to  understand  and  resist  the  trans- 
action, which  was  grossly  imposed  ujpon 
him  by  John  T.  Jones,  William  M.  McOru- 
der, and  Jerry  W.  Jones,  who  bad  unbound- 
ed and  undue  influence  over  him,  and  who 
dominated  and  imposed  upon  him,  for 
their  own  sinister  ends,  both  in  the  ob- 
taining of  the  said  pretended  contract  of 
18th  of  October,  1886,  and  the  execution 
of  the  deed  of  November  24, 1886,  by  which 
they  had  themselves  named  as  grantees  In 
and  beneficiaries  of  said  deed,  instead  of 
Jobn  E.  Jones,  by  virtue  of  a  pretended 
purchase;  and  that  tbe  deed  of  November 
24, 1886,  was  a  frand  perpetrated  by  the 
aaid  John  T.  Jones,  William  M.  McOruder, 
and  Jerry  W.  Jones,  upon  tbe  said  John 
£.  Jones,  an  habitual,  inveterate,  and 
helpless  drunkard. 

The  bill  charges  that  there  was  never 
any  real  purchase  of  the  property  con- 
veyed by  the  deed  of  Noveqil>er  24, 1886, 
from  John  £.  Jones  by  Jerry  W.  Jones 
and  William  M.  McOruder;  and  that  it 
was  conveyed  to  William  M.  McOruder 
and  Jerry  W.  Jones  without  consldera^ 
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tlon,  and  for  gome  pnrpose  bywlilcb  John 
E.  Jonea  believed,  and  was  made  to  be- 
Here,  tbat  It  attH  belonged  to  him,  wbOe 
they  held  the  lecal  title,  so  as  to  bar  the 
aurtltal  rights  ol  bis  wite.  Bat  the  bill  ex- 
pressly charges  that,  if  the  real  object  and 
effect  of  tbat  deed  of  November  24, 1886,  is  to 
convey  the  property  to  the  nominal  ven- 
dees In  that  deed,  it  was  procured  by  con- 
cealment and  fraud,  and  for  no  considera- 
tion :  and  tbat,  therefore,  the  aali  vendees 
are  mere  trustees  for  John  E.  Jones  living, 
and  for  bis  children  and  heirs  at  law,  he 
being  dead.  The  bill  charges  tbat  William 
M.  McGruderand  John  T.  Jones  (who.  It  is 
alleged,  is  the  actual  purchaser  with  Mc- 
Grader)  were  both  insolvent.  Tbat  Jerry 
W.  Jones  was  John  T.  Jones'  tool,  used 
by  him  to  consummate  the  fraud,  and  was 
worth  but  little  if  anything;  and  that  as 
soon  as  the  deed  of  SMtb  of  November,  1886, 
was  given,  a  portion  of  the  property  was 
incumbered  by  a  trust-deed  to  secure  f  7,- 
800  borrowed;  and  tbat  of  this  sum  a 
large  balance  is  in  the  hands  of  M.  M.  Gil- 
liam, counsel  for  Jones  and  McGrnder,  who 
claims  large  fees  out.  of  the  same.  Jernr 
W.  Jones,  William  M.  McGrnder,  John  T. 
Jones,  and  M.  M.  Gilliam  are  made  parties 
defendant,  with  appropriate  prayer  for  re- 
lief. Injunction,  etc. 

On  the  8th  of  October,  1887,  William  M. 
McGruderand  Jerry  W.  Jones  answered  the 
bill ;  and  on  the  28th  day  of  February. 
1889,  after  all  the  evidence  had  been  talten, 
John  T.  Jones  and  M.  M.  Gilliam  filed 
their  answers.  The  material  averments 
in  the  bin  are  all  denied  in  these  answers, 
to  which  oath  was  waived  in  the  bill; 
and  pleas  were  also  filed  setting  up  the 
same  defense  as  embraced  in  the  answers. 
The  proofs  consist  of  a  number  of  letters, 
and  avast  mass  of  documentary  evidence, 
and  the  depositions  of  68  witnesses,  and 
the  exhibits  therewith,  covering  over  700 
closely-written  pages.  On  this  written 
evidence  the  case  was  heard,  and  on  the 
16th  of  November,  1889,  the  court  entered 
the  decree  now  appealed  from,  holding, 
for  reasons  assigned  in  a  written  opinion, 
that  John  E.  Jones,  the  father  of  the  ap- 
pellants, was,  on  the  24th  day  of  Novem- 
ber, 1886,  of  sound  mind,  and  capable  of 
attending  to  business;  that  the  contract 
and  deed  asked  to  be  set  aside  were  not 
obtained  by  undue  or  improper  Inflnence; 
that  John  T.  Jones  was  not  interested  in 
them,  nor  in  the  property  conveyed ;  tbat 
they  were  made  fairly,  and  fur  valuable 
consideration,  and  were  intended  by  the 
parties  to  be  absolute  sales,  with  no  se- 
cret trust  resulting  to  petitioners'  father, 
or  to  petitioners;  that  William  M.  McGrn- 
der and  Jerry  W.  Jones  acquired  and  are 
decreed  to  hold  the  property  conveyed  by 
the  deed  of  24tb  of  November,  1886,  In  fee- 
simple;  and  that  the  injunction  awarded 
the  complainants  on  the  12th  of  August, 
1887,  be  dissolved. 

We  do  not  deem  It  necessary,  nor 
would  it  be  possible,  without  swelling 
this  opinion  to  improper  length  and  pro- 
lixity, to  go  into  a  critical  analysis  of 
the  vast  volume  of  testimony  contained 
In  the  record;  but  having  read  care- 
fully, and  maturely  considered  It  all,  we 
can  only  give  oor  conclusions  of  fact  de- 


duced from  the  general  mass  of  testi- 
mony on  the  one  side  and  the  other,  and 
state  the  law  of  the  ease  upon  the  record, 
wltb  special  allusions  and  criticism  npon 
the  salient  and  controlling  points  of  the 
evidence. 

We  are  of  opinion  that  the  case  made  b.v 
the  bill  iu  fully  sustained  by  the  evidence, 
and  that  the  chancery  court  erred  in  re- 
fusing to  hold  that  the  contract  ol  Octo- 
ber 18, 1886,  and  the  deed  of  24th  of  Novem- 
ber, 1886,  are  fraudulent,  and  were  pro- 
cured by  undue  influence,  artfully  and  sys- 
tematically exerted,  over  and  upon  John 
E.  Jones,  a  drunken  and  helpless  wreck  ol 
his  former  self,  by  John  T.  Jones,  William 
M.  McOruder,  and  Jerry  W.  Jones;  and  In 
not  holding  the  nominal  grantees  In  the 
said  deed  of  November  24, 1886,  from  John 
E.  Jones,  and  8arah  E.  Jones,  his  wife,  to 
William  M.  McGruder  and  Jerry  W.Jones, 
to  be  trustees  for  the  children  and  btSra  at 
law  of  John  E.  .Tones,  deceased ;  and  in 
dismissing  the  bill  of  the  complainants. 
This  is  notthe  suit  of  Mrs. Sarah  E.  Jones, 
complaining  of  the  settlement  negotiated 
between  her  and  John  E.  Jones,  her  hus- 
band, and  effected  by  the  deed  of  Novem- 
ber 24, 1886,  by  which  she,  in  consideratloa 
of  a  contemporaneous  conveyance  to  ber. 
by  him,  of  a  relinquishment  of  his  marital 
right  over  a  part  of  her  maiden  eistate, 
couveyed  to  him  a  large  and  valuable  por- 
tion of  her  inheritance.  It  is  the  suit  of 
the  children  and  lawful  heirs  of  John  E. 
Jones,  deceased,  invoking  the  aid  and  re- 
dress of  a  court  of  equity  of  a  frandnlent 
device,  cunningly  planned,  and  craftily 
and  skillfully  executed,  by  which  John  E. 
Jones,  thdr  father,  was  betrayed  and  im- 
posed npon  by  his  trusted  agents,  rela- 
tives, and  "own  familiar  friends,"  and 
they,  his  children,  are  robbed  of  their 
rightful  inheritance.  John  E.  Jones,  in 
October,  1886,  was  a  poor,  broken-down 
drunkard,  an  habitual  sot,  with  enfeebled 
mind  and  will,  who  continued  to  grow 
worse,  day  by  day,  until  the  IStfa  day  of 
February,  1887,  when  he  died  from  soften- 
ing of  the  brain  and  drunken  debanch. 
The  evidence  in  the  record  to  establish  the 
mental  incapacity  of  John  E.  Jones,  and 
the  nefarious  advantage  which  the  defend- 
ants took  of  his  condition,  in  the  fall  of 
1886,  In  the  procurement  of  the  s<^;ret  and 
concealed  contract  of  the  IStb  of  October, 
1886,  and  in  the  execution  of  the  deed  of 
November  24, 1886,  is  overwhelming,  not- 
withstanding the  opinions  of  the  wit- 
nesses for  the  defendants,  many  of  them 
their  r^atlves,  friends,  and  dependents, 
who,  in  nearly  every  instance,  give  merely 
their  opinions  that  John  E.  Jones  had  ca- 
pacity enough,  notwithstanding  his  hal>- 
its  and  condition,  to  know  what  he  was 
doing,  without  any  facts  or  acts  from 
which  the  court  may  decide  whether  their 
opinions  are  the  result  of  any  proper  op- 
portunities for  Judging,  or  are  misconcep- 
tion, ignorance,  collusion,  or  willful  dis- 
tortion of  truth.  The  witnesses  for  the 
complainants,  on  the  other  hand,  not 
only  possessed  far  better  opportnnities  of 
Judging  and  knowing  of  John  E.  Jones' 
meiital  condition,  but  have  stated  facts, 
and  acts  of  his,  from  which  the  court  can 
decide  for  itself  what  his  mental  capacity 
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and  condition  lunst  haTe  been.  Wbfle 
most  ot  the  witnesses  lor  the  defendants, 
wbo  gave  their  opinions  that  John  B. 
Jones  was  capable  to  contract  in  the  (all 
ot  1886,  llred  at  a  distance  from  Jones,  on 
other  roads,  or  In  Richmond,  the  plain- 
tiffs' witnesses  were  his  immediate  nelgb- 
boTs,  and  compose  his  landlord,  bis  do- 
meeticH,  his  dmgrKlst,  bis  merchants,  bis 
family  physician,  and  his  most  intimate 
friends,  who  saw  and  visited  him  hablt- 
nally,  day  after  day. 

Or.  Stapleton  Coates,  his  family  physi- 
cian, than  whom,  the  eTldenoa  ia,  «•»  man 
stood  higher  in  Hearie*  wuuty,  either  as 
a  man  or  a  phfltlan,  says  that  he  met 
Jkifcii  S.  Jones  frequently,  and  practiced 
in  bis  family  for  three  yMur*  before  bis 
death.  That  Jones  was  a  very  tntempeiv 
ate  man,  and  that  he  sopposed  that  there 
mnst  have  been  some  permanent  Injnry 
abont  the  brain.  That  he  supposed  that 
the  lonK-continned  ase  ot  llqaor  bad  pro- 
duced some  impairment  of  mind.  That  in 
the  fall  of  1886.  abont  September  or  Octo- 
ber, he  thought  Jones'  mind  was  giving 
away,— gradually  becoming  mors  im- 
paired. When  he  saw  him  last,  in  the  fall 
of  1886,  be  says,  "I  thought  his  mind  a 
.  complete  wreck ;"  and  be  gives  his  opinion, 
aa  a  physician  and  from  blscrlticai  knowl- 
edge of  Jones' condition,  that,  in  the  fall 
of  1886,  Jones  "  was  not  in  a  condition  to 
transact  any  business  of  importance." 
He  says,  positively,  that  Jones  showed 
permanent  Injury  ot  the  brain,  the  symp- 
toms of  which  he  had  -  noticed  at  least 
tbree  years  before  hedled ;  and  that  many 
persons  in  the  neighborhood  thought  that 
Jones  was  demented,  and  that  it  had  in- 
creased on  him.  This  is  the  testimony  ot 
bis  expert  family  physician.  Cheatham 
▼.  Hatcher,  80  Orat.  66.  Mere  opinions  ot 
a  man's  mental  condition  are  compara- 
tively worthless,  and  their  weight  or  val- 
ae  depends  on  the  opportunities  which 
tbe  persons  holding  them  have  bad  of 
forming  correct  opinions,  and  especially  is 
this  tbe  case  in  respect  to  a  man  whose 
mind  is  charged  to  be  affected  by  long  and 
babltual  excessive  drinking.  The  testi- 
mony of  more  than  14  ot  Jones'  nearest 
neighbors,  friends,  and  domestics  is  that 
be  was  constantly  so  steeped  In  Uquor, 
and  his  mind  so  impaired,  that  he  was  In- 
capacitated for  any  business,  and  was  ex. 
tremely  subject  to  Imposition  and  nndue 
infloence  and  fraod ;  and  that  his  general 
reputation,  among  those  who  lived  with 
bim,  waited  on  him,  worked  tor  him,  saw 
him  day  after  day,  and  had  most  to  do 
with  bim,  was  that  his  mind  was  Im- 
paired so  as  to  make  him  say  and  do  many 
acts  and  things  which  only  a  man  Irre- 
sponsible and  out  ot  his  mind  could  do. 

In  respect  to  his  condition  at  the  mo- 
ment when  the  deeds  assailed  were  actu- 
ally execnted,  there  were  three  witnesses 
-who  were  present  at  tbe  /actum.  John 
T.  Jones  swears,  of  course,  that  Jones 
was  sober,  and  in  possession  of  bis  mental 
powers.  Corydon  Sutton  only  says:  "As 
to  his  competency,  at  times,  when  he  was 
not  nnder  tbe  influence  of  liquor,  I  would 
consider  him  competent  to  make  a  deed. " 
F.  T.  Sutton,  wbo  remembers  nothing  of 
the    attending    circumstances,  and  only 


knows  that  he  took  the  acknowledg- 
ments, because  be  recognises  his  own  sig- 
natures, says  that  he  considered  bim  com- 
petent to  make  a  contract,  or  be  would 
not  have  taken  his  acknowledgment. 
Bnt,  whatever  may  have  appeared  to 
have  been  John  E.  Jones'  condition  and 
apparent  intention  at  the  moment  tuid  in 
the  act  of  the  Utetum,  in  tbe  oplaioa  sr 
belief  ot  others,  there  la  ao  4oiibt  as  to 
Johtf  T.  Jones'  kiws ledge  of  his  cousin's 
condition  is  tbe  fall  of  1886.  Otis  H.  Rus- 
Mll,  the  postmaster  of  Richmond  city,  tes- 
tifies:  "During  the  last  year  of  John  E. 
Jones'  life  It  seemed  to  me  that  he  bad 
become  almost  Incapacitated  to  transact 
business  property;  In  tact,  almost  an  im- 
becile from  toe  use  ot  alcohol.  I  think  bis 
condition  was  well  known  to  John  T. 
Jones,  because  he  and  I  talked  over  bis 
situation  and  condition  a  number  ot  times, 
in  which  he  expressed.  In  the  kindest  feel- 
ings possible,  his  pity  for  bis  condition, 
and  I  did  the  same  to  him.  We  often  de> 
plored  bis  condition,  both  being  friends  of 
John  E.  Jones.  He  then  r^era  to  partica- 
lar  conversations  with  John  T.  Jones  on 
this  subject,  in  one  of  which  John  T.Jones 
said  that,  In  order  to  save  some  $4,000 
John  E.  Jones  had  In  bank,  from  bis  wife's 
claims  in  tbe  divorce  suit,  be  bad  advised 
John  E.  Jones  to  draw  it  out, and  deposit 
It  again  in  his  (John  T.  Jones')  name. 
That  John  B.  Jones  often  afterwards  re- 
gretted that  he  had  not  taken  his  advice. 
That,  his  relations  to  John  B.  Jones  being 
known  to  his  wife,  it  was  almost  Impos- 
sible for  bim  to  see  bim  at  his  own 
home, "  etc.  Tbe  witness  Russell  continues : 
"I  don't  remember  bis  exact  language, 
but  the  purport  of  the  conversation  was 
that  tbe  poor  fellow  was  incapacitated  to 
transact  any  business.  He  deplored  that 
as  a  tact,  while  explaining  the  difficulty 
of  bis  friends  In  helping  bim  out  of  his 
difficulties,  while  such  was  his  condition. 
All  of  the  conversations  In  relation  to  him, 
at  different  times,  were  of  the  most  sym- 
pathetic kind :  he  expressing  bis  fears  that 
John  E.  Jones'  wife  and  family  would 
strip  hlro  of  all  his  property.  That  he 
was  desirous  of  saving  as  much  of  prop- 
erty for  bis  cousin,  from  bis  wife  and  chil- 
dren, as  was  possible,  and  bad  so  advised 
bim  a  number  of  times.  He  Mt  It  bis  duty 
to  do  this,  for  it  apeared  to  him  that  he 
would  be  left  a  pauper,  by  having  all  of 
bis  property  gotten  hold  of  by  his  family ; 
and  I  think  the  reason  given  by  him  for 
his  fear  that  his  wife  would  secure  It  all, 
was  that  he  got  most  of  bis  property  by 
his  wife."  "That  be  had  exercised  more 
influence  over  John  E.  Jones  than  any 
one  else;  and,  on  that  account,  his  wife 
felt  very  angiy  with  him."  "I  believe 
[said  Russell]  be  exercised  more  Influence 
over  him  than  any  living  being."  Oeorge 
W.  Carter,  for  12  years  clerk  of  Henrico, 
says:  "I  think  probably  John  T.Jones 
had  mom  influence  with  him,  John  E. 
Jones,  than  any  other  man."  James  R. 
Russell,  a  lawyer  In  Henrico,  says:  "His 
friendship  for  John  T.  Jones  was  almost 
unlimited.  He  probably  thought  more  of 
bim  than  of  any  man  living.  John  T. 
Jones  bad  great  power  and  Influence  over 
John  B.  Joues,  on  account  ot  tbe  great 
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loTfl  and  napect  lie  bad  forhlm;  and  taall 
ilia  tronblea  he  Beemed  to  consider  John 
T  Jone*  Mi  beat  friend.    John  T.  Jones 
seemed  to  be  theadvlsing  friend  and  main- 
^  In  bis  analis.     Bw  rfnce  I   have 
known  them  they  seemed  to  bo  as  two 
brothers. "   Nomeroas    witnesses    testify 
that  John  T.  Jones'  influence  over  John 
E  Jones  was  commandinB,  and  that  bis 
<v^nfldence   In  John   T.   Jones   was   nii- 
CndfS     He  told  Danlei  White  thjrt  he 
htdiBved  '  John  T.  Jones  would   die  for 
him  »   Thev  were  flnt  coosins,  had  been 
totiiate  to?86  years. and  for  all  that  time 
iS^wtthln  6  or  6  miles  of  each  other. 
J^  R  Jones  was  thesecurlty  of  John  T. 
Jones  on  his  oflBclal  bonds,  as  collector  of 
ta^M.  and  also  as  sheriff  of  Henrico  conn- 
tT^  and  John  T.Jones  had  been  the  friend 
and  conBdwiUal  •dviser  of  John  E.  Jones 
in  the  divoree  suit  with  bis  wife,  and,  as 
KDch    bad  Incurred  her  bitter  enmity  and 
intuitive  distrust.    He  was  the  represent- 
ative and  agent  of  John  £.  Jones  in  all 
the neitotiations,  sought  and  carried  on  by 
hima^  as  such  agent,  with  Col.  John  B. 
Yoanff.  and  Messrs.  Thomas  N.Page  and 
TboniMB  M.  Carter,  counsel  for  Mrs.  Sarah 
EL  Jones,  which  finally  resulted    in  the 
deeds  of  settlement  or  division  of  Novem- 
ber M,  1?)M ;  and  be  bad  been  his  agent,  rep- 
reMotative,  and  confidential  adviser    in 
direni  other  Important    matters.     The 
record  Is  full  of  incontrovertible  proof  that 
John  T.  Jones  was    the    active   friend, 
traatcd  agent,  and  confidential  representa- 
tive of  John  E.  Jones  whenever  an  ooca- 
aiun  arose.    He  was  every  time  and  every- 
where present  wben  anything  was  consld- 
»t«d  or  done  affecting  John  E.  Jones' prop- 
arty,  and  he  wrote  every  paper  that  was 
written  or  executed  in  the  negotiations, 
from  first  to  last.     There  were  two  men, 
—his  near  neighbors  and  most  Intimate 
trirnds,— John  T.  Jones  and  William  M .  Mc- 
Gruder,  on  whom  John  E.  Jones  placed 
the  greatest  reliance,  and   in  whom   he 
confided  implicitly  and  absolutely,  with- 
out guard,  suspicion,  or  reserve.    He  was 
MoOruder's    bondsman    as    treasurer  of 
Henrico  county,  as  he  was  also  surety  on 
the  official  bonds  of  John  T.  Jones  as 
sboritt,  and  as  deputy  treasurer,  and  he  In- 
trusted them  with  his  business.     These 
men,  John  T.  Jones  and  McGrnder,  were 
as  intimate  as  two  men  could  possibly  be. 
They  were  principal  and  deputy.    Th^ 
were  partners  in    business    enterprises. 
They  were  both  insolvents,  and  they  held 
and  transferred  property  for  and  to  each 
other,  turn  and  turn  about,  mut&tta  ma- 
tundis,  to  lieep  their  creditors  from  getting 
it ;  and  they  were  always  together,  mutu- 
ally assisting  each  other,  as  adepts  and 
graduates  in  the  practice  of  fraud,  prior 
to  the  perpetration  of  the  transaction  un- 
der review,  in  1886.    The  evidence  shows 
that  John  T.  Jones  was  not  only  an  in- 
solvent, but  be  was  indebted  to  McGrn- 
der as  his  deputy  treasurer;  and  McOru- 
der    was   Insolvent,  and  a   ddaulter    to 
the  commonwealth,  and  had  Judgments 
against  him  for  over  $80,000.  A  noble  pair 
-^brothers! 

hn  T.  Jones,  who,  as  the  record 
'S,  was  the  prime  mover — ^the  Mephis- 
des  in  the  legend— of  the  fraud  and 


treachery  disclosed  by  this  record,  is  de- 
scribed by  one  of  his  own  witnesses  and 
his  sister's  brother-in-law  as  "a  man  of 
great  will-power  and  determination,  and 
a  man  of  extraordinary  capacity,  cool, 
deliberate,  culm, — a  man  of  affairs,  with 
fine  business  experience."  He  was  the 
principal  witness  for  the  defense:  and. 
although  be  has  sworn  with  great  posi- 
tiveness  to  every  fact  which  he  deemed 
necessary  to  the  success  of  the  case,  be  Is 
contradicted,  either  by  himself  on  cross- 
examination,  or  by  many  disinterested 
witnesses  of  as  high  a  character  as  any 
upon  earth.  He  swears  positively  that 
be  had  no  Interest  in  the  sale,  or  the  prop- 
erty ;  yet  it  was  he  who  went,  with  Mc- 
Gruder,  to  the  oiflce  of  Button  &  Co.,  the 
agents  of  John  £.  Jones,  who  had  the 
property  in  charge,  and  gave  them  formal 
notice  that  he  and  McGrnder  bad  par- 
chased  and  then  owned  tbe  property  con- 
veyed by  the  deed  of  November  24.1886; 
and  that  the  rents  were  thenceforward  to 
be  paid  to  them,  and  not  to  any  othw 
person.  Corydon  H.  Sutton  details  tbe 
time,  place,  and  very  words  said  by  John 
T.  Jones,  and  assented  to  by  McGrnder. 
Itwas  be  who  drew,ln  his  own  handwrit- 
ing, the  secret  contract  of  sale  of  October 
18, 1886,  of  John  E.  Jones'  life-estate  in  his 
wife's  large  property,  and  of  the  fee  in  ail 
of  John  E.  Jones'  own  real  property, 
worth  at  least  $16,000,  to  McGruder  and 
Jerry  W.  Jones,  for  their  unsecured  notes 
for  $4,000,  payable  in  6,  12,  18,  and  24 
months,  which  were  wholly  worthless, 
and  which  several  of  the  best  business 
men  InBictamond  testify  could  not  have 
been  negotiated  at  any  rate  whatever, 
and  which  one  of  them  says  he  would  not 
even  offer  npon  the  marlcet;  notes,  too. 
which  were  drawn  by  John  T.  Jones,  and 
which  were  held  by  blm.  Indorsed  In  blanit 
by  John  E.Jones,  and  the  existence  of 
which,  and  his  possession  of  which,  as 
well  as  tbe  secret  contract  of  October  IS, 
1886,  be  never  revealed,  but  carefully  con- 
cealed until  after  the  death  of  John  E. 
Jones,  in  February,  1887 ;  and  only  then, 
after  this  snit  bad  been  instituted  to  set 
aside  the  fraud  of  the  24tb  of  November, 
1880.  It  was  be  (John  T.  Jones)  who 
went  with  John  E.  Jones  to  Mr.  Seldon 
Taylor's  office  to  get  his  acknowledgment 
to  the  secret  contract  of  October  18,  If^ 
wben  John  E.  Jones  was  so  drunk  that 
Mr.  Taylor  ordered  them  out  of  his  office; 
and  it  was  be  who  was  present,  afterwards, 
at  tbe  execution  of  that  paper,  as  he  bad 
been  every  time  and  everywhere  that  any- 
thing was  ever  said  or  done  affecting  tbe 
division  of  John  E.  Jones'  property,  and 
tbe  transfer  of  bis  part  of  it  to  the  in- 
solvents McGruder  and  bis  yonng  brother 
and  snbstitnte,  J.  W.  Jones.  It  was  he 
(John  T.  Jones)  who  was  present  and 
proposed  as  one  of  tbe  grantees  in  the 
deed  conveying  John  E.  Jones'  share,  and 
who  would  have  been  one  of  them,  but 
for  Mrs.  Jones'  positive  refusal  to  sign 
any  paper,  or  accede  to  any  arrangement, 
affecting  her  maiden  lands,  in  which  he 
was  mentioned  or  recognised.  It  was 
John  T.  Jones  who  added,  in  his  own 
handwriting,  to  tbe  deed  of  conveyance 
of  November  24,  18S6,  to  McGruder  and 
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Jerry  W.  Jones,  (wbo  had  bran  snbatitnt- 
ed  in  bis  atead.)  after  It  bad  been  submit- 
ted to  Mrs.  Joues'  connsel,  all  tbe  fee- 
simple  property  owned  by  Jobn  E.  Jones 
in  Henrico  and  elsewhere.  Jobn  T.Jones, 
when  be  was  applied  to  in  tbe  spring  of 
1887,  by  Thomas  N.  Page,  the  adminis- 
trator of  John  £.  Jones,  wbo  bad  no 
knowledge  uf  the  existence  ot  the  secret 
paper  ot  October  IS,  1886,  or  of  the  exist- 
ence of  tbe  four  notes  which  were  the  pre* 
tended  consideration  tor  the  said  contract 
signed  only  by  Jobn  B.  Jones,  and  bind- 
ing upon  him  alone,  left  tbe  said  adminis- 
trator, PaKe.  under  the  impression  that 
the  consideration  named  in  the  deed  as 
$4,000  bad  been  paid  in  cash,  as  stated 
in  the  deed,  although  tbe  said  Jobn  T. 
Jones  had  in  his  possession,  at  that  very 
time,  tbe  secret  contract  ot  sale  of  October 
18, 1H86,  imd  tbe  four  notes  of  f  1,000  eacb 
Indorsed  In  blank,  and  wbicta  be  knew  be- 
longed to  tbe  administrator  of  Jobn  £. 
Jones,  if,  Indeed,  the  sale  was  boD»  Ode. 
Jobn  T.  Jones  held  onto  these  notes  until 
alter  an  in]unctlon  in  this  suit  prevented 
bis  assigning  tbem.  (as  be  bad  made  them 
n^otiable,)  and  then  he  gave  them,  not 
to  the  administrator  of  John  E.  Jones, 
Page,  but  to  his  own  counsel,  and  the 
counsel  of  McQrnder  and  Jerry  W.  Jones. 
John  T.  Jones  and  McGruder  went  twice, 
in  the  summer  of  1886,  to  see  Mrs.  Jones, 
and  Induced  ber  to  go  to  her  counsel, 
Messrs.  Page  &  Carter  and  Col.  John  B. 
Young,  to  open  negotiations  for  the  dl- 
▼ision  ot  the  property;  and  it  was  Jobn 
T.  Jones  wbo,  from  tbe  Inception  to  tbe 
close  ot  tbe  negotiations,  was  ever  present 
and  activeas  tbe  agent  and  representative 
of  Jobn  E.  Jones,  and  wbo,  as  such,  re- 
ceived from  Messrs.  Page  &  Carter  and 
Col.  Jobn  B.  7oung,  as  counsel  for  Mrs. 
Jones,  the  formal  type-written  proposi- 
tion to  give  John  E.  Jones  $9,000  worth 
ot  bis  wife's  maiden  property  for  his  life- 
estate  In  her  said  property ;  which  said 
proposition  be  never  communicated  to 
John  E.  Jones,  but  with  which  in  bis 
pocket  he  operated  upon  Jobn  E.  Jones 
to  get  him  to  sign  a  one-sided  contract, 
which  lie  drew  himself,  to  convey,  not 
only  bis  lite-estate  in  bis  wile's  property, 
worth  $16,000,  (as  be  had  been  distinctly 
Intormed  by  Thomas  N.  Carter  and  Col. 
John  B.  Young  In  bis  negotiations  with 
tbem  as  the  trusted  agent  for  John  E. 
Jones,)  but  all  his  other  property,  withal, 
for  tbe  unsecured  notes  of  $4,000,  on  long 
time,  ot  bis  co-conspirator  McOruder,  and 
bis  own  young  brother,  wbo  lived  with 
blm  as  a  farmer  boy,  absolutely  under  bis 
dominion,  and  wbo  (tbe  county  records 
ot  Henrico  show)  was  not  assessed  with 
one  dollar's  worth  of  property,  real  or 
personal,  in  1886.  And  it  was  John  T. 
Jones  who,  from  the  beginning  of  this 
litigation,  has  been  ever  present  as  the 
cbl^  party  interested,  hunting  up  wit- 
nesses, and  attending  their  examination, 
while  bis  puppet,  Jerry  W.  Jones,  has 
been  as  Invariably  absent,  and  never  pres- 
ent on  a  single  occasion. 

George  W.  Jewett,  a  brother-in-law  of 
the  sister  of  John  T.  Jones,  and  J.  W. 
Jones,  a  recent  member  of  tbe  Virginia 
legislature,  and  as  closely  connected  In 


business  and  socially  with  Jobn  T.  Jonea 
as  any  two  persons  ever  could  be,  and 
wbo  were  witnesses  tor  tbe  defendants,  say 
that  the  tour  negotiable  notes  of  J.  w. 
Jones  and  William  M.  McOruder  tor  $1,000 
each,  payable  at  6, 12, 18,  and  24  months, 
from  October  18, 1886.  could  not  bave  been 
discounted  in  tbe  city  of  Blcbmond  at  any 
bank  or  by  any  person  knowing  tbe 
condition  of  the  drawers,  and  that  they 
would  not  bave  discounted  tbem  at  all. 
The  record  shows  that  John  E.Jones  was 
often  and  intimately  at  the  house  of  Will- 
lam  M.  McOruder,  and  that  upon  one  oc- 
casion be  was  g^veu  a  whole  goblet  ot 
whisky,  and  made  beastly  drunk,  as  a 
preparation  tor  negotiations  to  sell  some 
of  bis  property  to  McHrnder.  The  com- 
monwealth had  judgments  against  Mc- 
Oruder, as  surety  for  one  Huffman,  sheritt 
ot  Henrico  county,  for  $17,218.68  principal, 
etc.,  besides  Interest.  In  anticipation  ot 
these  Judgments,  McOruder  bad  fraudu- 
lently conveyed  all  his  property  to  one 
Ellett,  and  tbe  commonwealth  bad  Insti- 
tuted suit  to  set  aside  tbe  conveyance  a» 
trandalent,  and  to  sublect  the  property  to 
the  payment  ot  the  Judgments.  The 
Judgments  were  liens  upon  McOrnder'a 
share  or  interest  in  the  property  claimed 
by  him  under  tbe  deed  of  24th  November, 
1886,  from  Jobn  E.  Jones  and  wife,  It,  In 
truth,  tbe  conveyance  was  not  an  ai^ 
rangement  In  trust  and  tOr  the  benefit  ot 
Jobn  E.  Jones,  as  Mrs.  Jones  and  her 
connsel,  Messrs.  Thomas  Nelson  Page 
and  TbomaaNelson  Carter,  were  led  to  be- 
lieve; tbey  having  not  the  slightest  knowl- 
edge. Intimation,  or  suspicion  given  them 
ot  tbe  existence  ot  the  secret  so^salled 
"contract"  and  notes  of  October  18, 1886. 
then  in  the  possession  ot  Jobn  T.  Jones, 
who  was  present  at  the  signing  of  the 
deeds.  It  was  necessary,  theriatore,  to  get 
rid  of  these  Judgments:  and  accordingly, 
on  the  17th  day  ot  December,  1888,  Mc- 
Oruder signed  a  commnuication  to  Col. 
Marye,  the  auditor,  as  follows:  "I  was 
surety  for  P.  U.  Huffman.  sberlB  ot  Hen- 
rico county,  Va.,  immediately  alter  the 
war.  The  commonwealth.  In  1867,  ob- 
tained Judgments  against  Huffman  and 
bis  sureties  for  about  $16,000.  I  desire  to 
remove  all  donbt  as  to  my  liability  on 
those  Judgments  in  favor  of  tbe  common* 
wealth;  and   therefore  offer,  as  a  com- 

Bromlse,  $1,600,  in  lawful  money  ot  the 
nited  States,  to  bave  those  Judgments 
marked 'Satisfied'  as  to  me,  to  be  paid 
within  thirty  days.  Wm.  M.  McOBDnES." 
On  this  Marye  Indorsed  on  December  20, 
1886:  "As  proceedings  have  been  pending 
for  many  years  in  the  circuit  court  of  the 
city  ot  Blcbmond  to  subject  tbe  proper^ 
ty  of  Wm.  M.  McOruder  to  the  payment  ot 
the  Judgments  referred  to  in  bis  foregoing 
letter,  and,  so  far  as  I  can  learn,  there  l« 
now  no  property  visible  belonging  to  him 
which  can  be  so  subjected,  I  propose  to 
accept  this  proposition  contained  in  said 
letter,  provided  tbe  attorney  general  and 
tbe  Judge  of  tbe  circuit  court  approve 
such  course.  Morton  M^rtk,  Auditor 
Public  Accounts. "  On  the  same  day  At- 
torney General  Ayers  indorsed  on  tbis 
paper:  "I  advise  and  approve  the  with- 
in."   This  statement  of  Auditor  Marye, 
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baied  apon  the  disttnet  ground  that  there 
waB  no  i>roperty  belonging  to  McGrader 
which  coold  be  subjected,  wae  accepted  by 
McOroder;  and  on  the  same  day,  upon 
the  foregoing  statementB  and  Indorse- 
ments, the  circolt  court  of  Richmond  city 
entered  a  decree,  drawn  by  Mr.  Gilliam, 
discharging  McOmder  npon  his  paying  the 
fl.500. 

If  McGruderthen  claimed  to  betbeo  wuer 
(as  he  now  does)  of  one-half  of  the  prop- 
erty conveyed  to  him  and  J.  W.  JoneH  by 
the  deed  of  November  24,  (recorded  No- 
vember 80,)  1886,  in  Richmond,  then  a  de- 
liberate and  intentional  traod  was  perpe- 
trated. ByBtematlcally,npon  thecommon- 
wealth  in  tlie  compromise  suggested  and 
obtained.  If  the  statements  made  were 
true,  then  it  is  an  admission  of  record 
that  on  the  aoth  of  December,  1886,  26  days 
after  the  deed  of  the  24tb  of  November 
from  John  E.  Jones  and  wife  to  J.  W. 
Jones  and  William  M.  McGruder  was  re- 
corded, be  then  bad  no  property  visible, 
belonging  to  him,  which  could  be  "sab- 
lected  "  to  the  lien  of  a  judgment.  Is  not 
the  logic  as  raerclfnl  as  it  is  inexorable, 
that  McOruder  knew  that  the  property 
therein  and  thereby  conveyed  was  not  his 
in  such  a  way  that  it  could  be  "subjected," 
bat  was  conveyed  to  him  on  trust  for 
John  £.  Jones,  as  Page  and  Carter  were 
allowed,  if  not  made,  to  believe  by  the 
concealment  from  them  and  th^r  client, 
Mrs.  Jones,  of  the  existence  of  the  so- 
called  "contract"  of  the  18th  of  October, 
1886?  On  the  23d  of  December,  1886,  Mc- 
Gruder and  Jones  executed  to  M.  M.  Gil- 
liam and  John  K.  Branch  a  deed  of  tmst 
on  a  part  of  the  property  conveyed  by  the 
deed  of  November  24,  1886,  to  secure  the 
payment  of  a  loan  of  97,800,  out  of  which 
sum  a  net  balance  of  9S|268.47  went  into 
the  hands  of  M.  M.  OilUam  as  counsel  for 
J.  W.  Jones  and  McOruder,  of  which  a  bal- 
ance of  (4,018.22  was  deposited  in  bank  by 
the  order  of  the  circuit  conrt  to  the  credit 
of  the  cnnse,  March  11.  1889.  Though 
John  B.  Jones  lived  until  the  18tb  day  of 
Febrnnry,  1887,  be  never  actually  received 
one  cent  from  J.  W.  Jones  and  McOruder 
on  this  transaction.  In  October,  1886, 
John  £.  Jones  was  the  owner  of  an  estate 
whose  cash  value  was  over  916,000,  and 
the  possessor  uf  one  much  larger,  for  a 
part  of  which  an  offer  of  f  9,000  had  been 
made  him  through  his  agent,  John  T. 
Jones ;  and  in  November  the  same  hapless 
and  helpless  John  E.  Jones  stood  stripped 
of  every  dollar  he  had  in  the  world,  while 
his  trusted  friends  and  agents  held  it  all, 
and  were  mortgaging  it  to  raise  money  to 
pay  their  coansel  tees,  and  to  bay  them> 
selves  tree  from  snits  to  set  aside  frauds 
which  they  dared  not  defend ;  and  these 
same  devoted  friends  and  coaslns  held, 
withal,  in  their  secret  possession,  In- 
dorsed in  blank  and  negotiable,  without 
any  receipt  to  John  E.  Jones  even,  the 
worthless,  imsecured  notes,  which  they 
had  deceived  him  into  thinking  (if,  indeed, 
he  ever  consciously  saw  them)  a  consid- 
eration tor  the  property  which  had  been 
swindled  from  him,  to  soothe  the  sorrow- 
ing solicitude  of  his  sympathetic  cousin 
against  the impendlngoutrage  of  his  prop- 
erty devolving  npon  bis  own  dear  children 


and  heirs  at  law.  John  E.  Jones,  after 
the  deeds  of  November  24,  1%6,  had  been 
executed,  retained  possession  of,  and  ex- 
ercised every  right  of  absolute  ownership 
over,  his  property  in  Henrico  county ;  and 
when  he  went  to  his  agents,  Satton  &  Co.. 
to  collect  his  rents  fortbe  Richmond  prop- 
erty, as  usual.  In  December,  1886,  and  was 
advised  that  John  T.  Jones  and  William 
M.  McGruder  had  been  there,  and  notified 
them  that  they  had  bongbt  the  property, 
and  it  belonged  to  them,  and  to  pay  the 
rents  thereafter  to  them,  he  exclaimed, 
"Damn  It,  they  are  trying  to  chest  meont 
of  It, — swindle  me;  '*  and  his  landlord,  Rob- 
ert Taylor,  says  that  he  repeatedly  made 
the  same  statement  to  him,  saying,  pa- 
thetically, that  be  never  thought  bis  own 
cousin  would  rob  him  of  every  cent  in  the 
world. 

The  legal  principles  bearing  upon  the 
facts  In  this  are  fully  and  explicitly  laid 
down  in  Moore  v.Ullman,  80  Ya.  807;  Hick- 
man's Ex'r  V.  Trout,  88  Va.  478.  8  S.  E. 
Rep.  181 ;  Flshbnrne  v.  Ferguson's  Heirs, 
84  va.  87,  4  8.  E.  Rep.  576 ;  Lowe  v.  Trundle, 
78  Va.  66;  Davis  v.  Strange's  Ex'r,  86  Va. 
708, 11  H.E.Rep.  406;  Samuel  v.  Marshall, 3 
Leigh, 667;  Parr  v. Saunders,  (Va.)  11  S.E. 
Rep.  981,  982;  2  Kent.Comm.  484;  2  Minor, 
Inst.  (8d  Ed.)  644;  Allore  v.  Jewell.  94  D. 
8.  611;  Brldgman  v.  Green,  S  Ves.  Sr.  627; 
Kerr,  Fraud  4b  M.  pp.  94, 190.  In  the  case 
of  Parr  v.  Saunders,  supra.  Judge  Staples 
for  this  court  said :  "A  transaction  may, 
of  itself  and  by  Itself,  famish  the  moat  sat- 
isfactory proof  of  fraDd,BO  conclasiyeas 
to  oat  weigh  the  answer  of  the  defendants, 
and  even  the  evidence  of  witnesses.  The 
drcnmstances  attending  and  following  a 
transaction  are  often  of  sacb  a  character 
as  not  to  leave  even  a  shadow  of  doubt  as 
to  tbe  real  object  and  motive  of  the  par- 
tiee  engaged  in  it.  *  *  *  The  motives 
and  intentions  of  parties  -  can  only  be 
judged  of  by  their  actions,  and  the  nature 
and  character  of  tbe  transaction  in  wbirh 
they  are  engaged.  These  often  famish 
more  conclusive  evidence  than  the  most 
direct  testimony. "  In  the  case  of  Samuel 
V.  Marshall,  sopra,  Judge  Tcckbk  said : 
"The  conveyance  of  tbe  whole  estate  of  a 
wretched  sot.  about  whose  capacity  to 
coutract,  even  for  a  valuable  considera- 
tion, the  whole  country  is  divided,  to  a 
cousin,  to  tbe  prejudiceof  four  half-flisterB. 
reserving  to  himself  bat  a  life-estate,  and 
giving  away  the  residue  for  nothing,  can- 
not, I  think,  be  sustained  with  any  sort  of 
propriety."  Judge  Tcckbb  said  that  to 
attribute  fraud  to  the  cousin,  rather  than 
the  intention  to  the  grantor  to  deprive  bis 
own  family  of  their  Just  inheritance,  in 
favor  of  a  stranger  and  an  intruder,  would 
be  to  "outrage  human  nature,  at  least." 

Our  Judgment  is  that  the  appellants  are 
entitled  to  a  decree  declaring  that  J.  W. 
Jones  and  William  M.  McGruder,  nominal 
grantees  In  the  deed  of  November  24, 1886, 
from  John  E.  Jones  and  wife,  are  trustees 
for  complainants,  and  directing  the  con- 
veyance to  them  of  all  the  property  em- 
braced In  the  said  deed.  Bat  that  prop- 
erty has  been  Incumbered  by  McOmder 
and  Jones  to  tbe  extent  of  f7,800.  Of  the 
net  proceeds  of  that  loan,  9741.68  were 
spent  In  paying  taxes  due  on  the  property* 
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and  eharxee  of  parties  ignorant  of  the  true 
natare  of  the  transaction,  which  appel- 
lants mast  lose.  The  balance  of  $5,298.47 
went  Into  the  hands  of  M.  M.  Gilliam, 
counsel  tor  Jones  and  McGmder,  and  ap- 
pellants are  entitled  to  a  decree  against 
the  said  counsel  and  J.  W.  Jones,  William 
M.  McGruder,  and  John  T.  Jones  for  that 
said  sura  of  95,258.47,  Hubjcct  to  a  credit  of 
$4,018.22,  a  part  thereof  deposited  in  bank 
to  the  credit  of  this  caose,  and  a  further 
credit  of  $180  paid  on  account  of  notes  se- 
cured by  the  trust-deed ;  and  for  a  further 
decree  against  the  defendants  William  M. 
McGruder,  J.  W.  Jones,  and  John  T.Jones 
for  the  sum  of  $7,800,  subject  to  the  cred- 
its of  $5,258.47,  and  whatever  was  actually 
paid  for  taxes  upon  theproperty  by  them. 
GoDusel  for  McGruder  and  Jones  cannot  re- 
tain for  himself  any  part  of  the  money 
raised  by  them  on  theproperty  of  the  com- 
plainants for  services  rendered  to  them, In 
part.  In  the  very  transaction  in  which  the 
property  was  obtained.  2  Sel.  Cas.  Ch. 
pt.  2,  p.  126  et  Beg.  The  decree  of  the  chan- 
cery court  appealed  from  is  wholly  er- 
roneous, and  must  be  reversed  and  an- 
nulled, and  the  cause  will  be  remanded  to 
the  chancery  court  of  the  city  of  Rlcfamund 
for  farther  proceedings  in  accordance  with 
this  opinion. 

Ttlbb  v.  Ricamokb. 
(Suprmw  Comt  of  A.m>eai»  tff  Virginia.    Feb. 

Kaiukms  Coupixtms  —  Assiohhint  or  Ciajm 
TwKBata  Suit— FiiiBS— PBOxnLA.Ta  Caxtsb. 
1.  A  court  of  law  has  Jnriadiotion  of  an  ac- 
tion of  tiespaas  on  the  oaae  to  leoover  damages 
for  loss  by  Are,  thoush  plaintiff  has  assigned 
porta  of  any  recovery  that  may  be  had,  and  may 
apportion  the  ]adgment  to  aatial^  the  different 
assignments. 

a.  Where,  after  a  fire  la  negligently  started 
by  a  railroad  company,  a  high  wtnd  arises,  caus- 
ing It  to  spread,  and  destroy  adjoining  property, 
the  fire  Is  tlie  proximate  oaose  of  the  Injory. 

Wm.  E.  Trarera,  for  plaintiff  In  error. 

LiACT,  J.  This  is  a  writ  of  error  to  a 
lodgment  of  the  circuit  court  of  Clarke 
county,  rendered  on  the  18th  of  May,  1889. 
The  action  is  trespass  on  the  case  for  the 
recovery  of  damages  for  loss  by  fire,  al- 
leged to  have  been  caused  by  the  negll- 
Kence  of  the  Shenandoah  Valley  Railroad 
Company,  of  which  the  appellant  is  the  re- 
cover. At  the  calling  of  the  case  for  trial, 
certain  assignments  were  produced,  as- 
signing so  m  uch  of  the  claim  of  the  plain- 
tiff as  should  be  necessary  out  of  any  re- 
covery which  should  be  had  in  the  case  to 
certain  insurance  componles  as  had  paid 
polldes  of  Insurance  on  the  property  of 
the  plain  tiff  so  destroyed  by  fire;  and  on 
the  motion  of  the  plaintiff  It  was  entered 
of  record  that  so  mnch  of  any  recovery  in 
this  suit,  to  the  extent  of  $303.01,  with  6 
per  centum  per  annum  Interest  thereon 
from  December  28, 1886,  is  for  the  use  of  the 
Agricoltnral  Insurance  Company  of  Watei^ 
town,  N.  Y.;  that  $425,  with  like  Interest 
from  same  date,  is  for  the  use  of  the  Norib 
British  ft  Mercantile  Insurance  Company  of 
London  and  Edinburgh;  and  that  $966.11, 
with  like  interest  from  same  date,  Is  for 


the  use  of  the  Virginia  Fire  &  Marine  In- 
surance Company,  of  Richmond,  Va.  This 
being  done,  the  defendant,  Tyler,  receiver, 
moved  the  court  to  dismiss  the  action  up- 
on the  ground  that,  after  the  said  assign- 
ment and  order,  a  court  of  law  had  no  Ju- 
risdiction to  try  and  determine  the  case, 
but  that  jurisdiction  thereof  belonged  to 
a  court  of  equity.  This  motion  was  over- 
ruled, and  the  defendant  excepted.  And, 
a  jury  being  sworn  to  try  the  issues 
joined,  the  plaintiff  asked  for  certain  in- 
structions, which  the  court  gave,  and  the 
defendant  asked  for  five  Instructious,  num- 
bered 1,  2, 8, 4,  and  6,  all  of  which  the  court 
gave  except  No.  4,  which  the  court  re- 
fused to  grive;  and  the  defendant  excepted 
to  the  action  of  the  court  in  giving  the  in- 
structions asked  for  by  the  plaintiff  and  in 
refusing  the  fourth  instruction  asked  for 
by  the  defendant.  And,  the  Jury  having 
rendered  a  verdict  for  the  plaintiff  in  the 
sum  of  $2,009.11,  with  Interest  from  Octo- 
ber 17, 1886,  the  said  defendant  moved  the 
court  to  set  aside  the  said  verdict  and 
grant  him  a  new  trial,  for  reasons  stated, 
but  this  motion  the  court  overruled,  and 
rendered  judgment  thereon,  and  appor- 
tioned the  same  to  the  extent  necessary 
to  satisfy  the  assignments  to  the  said  in- 
surance companies;  whereupon  the  de- 
fendant applied  for  and  obtained  a  writ 
of  error  to  this  court. 

The  first  error  assigned  Is  as  to  the  ac- 
tion of  the  circuit  court  in  overruling  the 
motion  to  dismiss  the  action  for  want  of 
Jurisdiction.  The  contention  is  not  that 
the  claim  or  chose  in  action  is  not  assign- 
able. That  is  admitted,  as  it  clearly  Is; 
for  every  demand  connected  with  a  right 
of  property,  real  or  personal,  is  assigna- 
ble,—that  is,  all  rights  of  action  which 
would  survive  to  the  personal  representa- 
tive are  assignable,— while  it  Is  otherwise 
with  rights  of  action  for  Injuries  to  the 
person,  etc.  And  it  is  also  conceded  that  an 
assignment  of  the  whole  claim  would  have 
been  valid,  and  would  not  have  disturbed 
the  Jurisdictional  powers  of  the  court. 
But  the  contention  is  that  the  assignment 
of  part  or  parts  of  the  claim  divested  the 
plalntlft  of  the  right  to  sue  for  the  whole 
claim,  and  therefore  the  court  should  have 
turned  the  plaintiff  and  his  several  as- 
signees out  of  the  court,  and  sent  them  to 
a  court  of  equity,  where  their  rights  Inter 
sese  might  be  adjusted.  Citing  Railroad 
Co.  V.  Rogers,  76  Va.  448.  There  is  no 
doubt  of  the  assignability  of  this  chose  In 
action,  and  no  doubt  as  to  the  right  of 
the  assignee  to  maintain  the  action  for  his 
benefit  in  the  name  of  the  assignor.  Rail 
road  Co.  v.  Read,  12  8.  £.  Rep.  896,  (not 
yet  officially  reported.)  Indeed,  such  ao< 
tion  may  be  maintained  In  Virginia  by  an 
assignee  of  a  chose  in  action  now  in  his 
own  name.  Section  2860,  Code  Va.  But 
it  is  claimed  that  the  several  assignments 
of  the  several  parts  rendered  an  account 
necessary,  which  a  court  of  law  could  not 
determine.  But  we  will  consider  (1)  that 
courts  of  equity  maintain  a  Jurisdiction, 
in  matters  of  account,  concurrent  with 
courts  of  law:  equity  holding  this  juris- 
diction in  matters  of  account  on  three 
grounds, — mutual  accounts,  dealings  so 
complicated  that  they  cannot  be  adjusted 
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by  a  court  of  law,  nnd  the  existence  of  a 
fldociary  relation.  (2)  No  account  ia  nec- 
essary between  tbe  plain titf  and  the  de- 
fendant. The  suit  is  prosecuted  in  tbe 
name  o(  the  assignor  for  the  benefit  of  the 
asslfirneea;  and  the  same  defense  oppllee 
to  each  and  to  all,  and,  so  far  as  the  de- 
fendant is  concerned,  the  action  is  not 
split  up.  There  is  no  assignment  except 
subject  to  tbe  recovery  Id  this  suit.  (S) 
Tbe  Jurisdiction  of  tbe  court  having  at- 
tached,it  is  not  affected  by  thesubsequent 
assignment  of  tbe  claim  or  any  part  ol  it. 
(4)  And,  it  being  admitted  and  clear  that 
thecauseof  action  isasBignable,  the  defend- 
ant cannot  object  to  the  several  assign- 
ments because  a  determination  under  the 
issues  joined  in  this  suit  will  finally  settle 
and  conclude  all  claims  as  to  him,  if  there 
be  a  complete  or  a  partial  assignment; 
and  there  was  no  error  of  which  be  can 
complain  in  the  action  of  tbe  court  in 
overruling  his  motion  to  dismiss  for  want 
of  JurisdictioD ;  and  sncb  action  was  clear- 
ly right.  The  jurisdiction  of  tbe  court, 
having  lawfully  attached,  was  properly 
maintained  to  the  end  sought,  to  adjudi- 
cate the  question  raised  by  the  issue  in  tbe 
cause.  And  it  is  equally  clear  that  the 
court  did  not  err  in  refusing  to  give  the 
defendant's  foartb  instruction.  This  was 
to  tbe  effect  that,  although  the  ddendant 
had  started  this  fire  by  negligoit  conduct, 
yet.  If  the  fire  was  propagated  and  car- 
ried further  on  by  a  blKh  and  unusual 
wind,  brealcing  the  continuity  of  the  fire, 
that  then  the  injury  was  too  remote,  and 
tbe  plaintiff  could  not  recover.  In  the 
first  place,  the  instrcction  was  not  appli- 
cable to  this  case,  except  that  it  was  a 
very  windy  day,  and  the  fire  was  carried 
before  it,  as  was  to  be  expected  as  the 
usual  and  ordinary  consequence;  and,  la 
the  second  place,  if  the  wind  had  been  nn* 
usual  andpeculiar  it  would  not  have  been 
proper.  Having  once  set  tbe  fire,  the  in- 
jury resulting  therefrom  was  proximate, 
and  not  remote,  If  tbe  burning  was  natu- 
rally and  reasonably  to  be  expected  Irom 
the  setting  of  the  fire  in  the  place  where  it 
was  set.  See  Railroad  Co.  v.  Richardson, 
01  U.  S.  471;  Railroad  Co.  v.  Kellogg,  94  n. 
S.  478. 

There  was  no  error  in  the  action  of  the 
court  in  refusing  to  set  aside  the  verdict 
and  grant  a  new  trial.  The  evidence 
shows,  and  it  is  not  denied,  that  this  was 
a  case  of  negligence.  This  engine  threw 
out  sparks  visible  in  the  day-time,— coals 
of  fire,— which  set  fire  on  thatday  to  every 
tract  of  land  through  which  it  ran 
throughout  tbecounty  of  Clarke,  spreading 
fire,  and  leaving  a  broad  continuity  of  fire 
and  smoke  behind  it  in  the  shape  of  smok- 
ing fields  and  burning  fences;  and  this 
was  tbe  result  of  undoubted  negllK'ence  in 
nsing  such  an  engine,  greatly  aggravated 
by  persisting  in  its  use  on  such  a  day,  and 
in  tbe  midst  of  such  obvious  disasters. 
Railroad  Co.  v.  Rogers,  76  Va.  454,  supra ; 
A  Amer.  ft  Eng.  Eoc.  Law,  p.  13,  and  au- 
thorities cited.  There  was  no  error  in  the 
instructions  given  by  the  court,  as  point- 
ed out  by  the  plaintiff  in  error.  The  first 
instruction  given  by  the  court  was  that  a 
company  using  tbe  dangerous  and  pow- 
erful agency  of  steam  has  imposed  upon 


it  the  exercise  of  a  reasonable  eantlon  and 
prudence,  and  a  failure  to  exercise  this  is 
negligence.  The  second  is  as  to  tbe  neces- 
sity of  using  the  best  practicable  contriv- 
ances in  known  use  to  prevent  the  burn- 
ing of  private  property.  The  third  is  the 
converse  of  tbe  defendant's  fourth  instruc- 
tion, rejected,  as  stated  above.  The 
fourth  is  as  to  the  duty  of  the  railroad 
company  to  keep  its  right  of  way  dear  ol 
combustible  matter.  Tbe  fifth  is  as  to  the 
nature  of  negligence;  and  the  sixth  as  to 
right  of  tbe  jury  to  consider  tbe  peculiar 
circumstances,  it  any,  attending  this  con- 
flagration, showing  negligence,  in  making 
up  thsir  verdict;  and  they  are  all  right, 
and  upon  the  whole  case  we  see  no  error 
in  the  judgment  appealed  from,  and  the 
same  must  be  affirmed. 


HDRST  v.  DULANBT. 

{Swpnme  Court  <ff  Appeal*  tf  V^mMa.    Febi 

U,  I8»l.) 

Do'wxB — ^FcBCEABa-MomT  MoBxa^ei  vt  Hus- 

BUTD — BUBPLDB. 

1.  A  oonveyanoe  of  land  to  a  husband,  who^ 
as  part  of  tbe  same  transaction,  exeoates  a  deea 
of  trust  to  secure  tlie  unpaid  purchase  money, 
does  not  give  the  hastNua  saoh  a  aeialii  of  the 
land  as  will  entitle  his  wife  to  dower,  as  against 
tbe  grantee  in  the  deed  of  trust;  and  the  fact 
that  the  latter  is  an  assignee  of  the  vendor  of  the 
land  does  not  affect  tbe  prinoiple. 

2.  Under  Code  Va.  {  2860,  which  gives  the 
widow  dower  in  the  surplus  arising  on  a  indlcial 
sale  under  a  deed  of  trust  executed  by  the  bos- 
band  to  seoure  the  unpaid  purchase  moneT,  the 
widow  must  look  alone  to  the  surplus,  and  she 
cannot  make  the  land  In  the  bands  of  a  Ixma  flcl« 
purchaser  liable  for  her  claim,  as  be  is  not  bound 
to  see  to  the  appUoation  of  the  pnivhasa  money. 

Appeal  from  circuit  conrt,  Northumber- 
land county. 

ThOB.  Ball  and  R.  L.  T.  Beak,  for  ap- 
pellant. W.  A.  Jones  and  Jt.  Ta,xloi 
Seott,  for  appellee. 

Lbwu,  p.  Tbe  principal  qaeetlon  In  the 
case  is  whether  the  appellant,  who  la  the 
widow  of  James  Hnrst,  deceased,  is  enti- 
tled to  dower  in  tbe  tract  of  land  known 
as  "  Bluff  Point, "  in  the  bill  and  proceed- 
ings mentioned.  Tbe  facts  are  these:  On 
the  1st  day  of  January,  1861,  the  land  was 
sold  and  conveyed  by  James  L.  Haynle  to 
Hurst,  who  on  tbe  same  day  executed  a 
deed  of  trust  thereon  to  secure  the  unpaid 
purchase  money  to  William  H.  Haynie, 
the  assigrnee  of  tbe  vendor.  In  1872,  Hnrst 
was  adjudged  a  bankrupt,  and  in  the 
course  of  the  bankruptcy  proceedings  the 
land  was  sold  at  public  auction  to  the 
said  William  H.  Haynle.  The  substltnted 
trustee  in  the  deed  of  trust  united  In  thia 
sale,  and  also  united  witb  tbe  assignees 
in  bankruptcy  in  conveying  tbe  land  ta 
the  purchaser.  This  was  in  1873,  and  in 
the  life-time  of  Hnrst.  The  land  brought 
f  450  in  excess  of  the  debt  secured  by  the 
deed  of  trust,  which  was  paid  by  tbe  pur- 
chaser to  the  assignees  in  bankruptcy. 
The  sale  was  duly  reported  to  tbe  bank- 
rupt court,  and  confirmed.  In  1875. 
Haynie,  the  purchaser,  and  others,  who 
claimed  an  Interest  in  the  fund,  conveyed 
the  land  to  Dulaney,  tbe  defendant  below. 
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vbo  remained  In  nndlatnrbed  poBsessIon 
thereof  until  the  commenceinent  of  tbia 
Biilt,  abont  12  years  afterwards;  Hurst  In 
tbe  mean  time  having  died. 

From  this  statement  It  Is  very  clear,  as 
tbe  circuit  court  held,  that  the  claim  to 
dower  in  the  land  cannot  be  sustained. 
The  deed  of  January  1, 1861,  from  Haynle 
to  Burst,  and  tbe  deed  ol  tmst  executed 
on  tbe  same  day,  are  considered,  in  equity, 
not  as  separate  and  distinct  transactions, 
bat  as  parts  of  the  same  contract;  so 
that  the  seisin  of  the  husband  was  for  a 
transitory  instant  only,  and  of  such  a 
seisin,  according  to  an  ancient  principle 
of  tbe  common  law,  tbe  wife  is  not  enti- 
tled to  dower.  This  principle  has  so  often 
been  recognised  by  this  court  that  it 
would  be  a  waste  <d  time  to  do  moretban 
merelyctte  thecases,and  they  are:  Ollliam 
r.  Moore,  4  Leigh,  80;  Wheatley's  Heirs  y. 
Calhoun,  13  Leigh,  264;  Wilson  ▼.  Davis- 
son,  3  Rob.  (Va.)  8S4;  Robinson  v.  Shack- 
lett,  20  Qrat.  90;  Summers  ▼.  Dame,  81 
Grat.  791;  Cotfman  v.  Cotfman,  79  Va  504. 
These  cases  also  establisb  the  proposition 
that,  if  both  instruments  are  executed 
on  the  same  day,  the  presumption  Is  they 
were  executed  at  tbe  same  time,  and  are 
parts  of  the  same  transaction,  unless  tbe 
contrary  be  shown,— unless  it  be  proved 
that  they  were  separate  and  independent 
acts.  Nor  is  the  present  case  affected  by 
the  fact  that  tbe  deed  of  trust  was  for  the 
benefit  of  an  assicmee.  The  deed  was 
given  to  secure  the  unpaid  purchase 
money  for  tha  land,  and  that  Is  sufficient. 
Tbe  principle  above  stated  has  often  been 
held  tn  apply  In  favor  of  a  third  person, 
who  advances  tbe  purchase  money,  and 
at  tbe  time  of  tbe  conveyance  talcen  a 
mortgage  on  tbe  land  for  hie  Indemnity, 
and  it  equally  applies  to  a  case  like  the 
present.    Cowardin  v.  Anderson, 78  Va.  88. 

Thus  far,  then,  the  decree  appealed  from 
is  rigbt.  But  the  court  went  on  to  de- 
cree, not  only  that  the  appellant  Is  entitled 
to  dower  In  tbe  surplus  arising  from  tbe 
sale  of  tbe  land,  but  that  the  defendant  is 
liable  accordingly :  that  Is,  that  he  must 
pay  to  the  appellant  the  snm  of  nine  dol- 
lars per  annum  during  her  natural  life, 
which  Is  the  annual  interest,  at  6  per  cent., 
on  one-third  of  the  surplus.  This  was  er- 
roneoos.  The  statute,  now  carried  into 
section  2269  of  the  Code,  although  it  pro- 
vides that  the  widow  in  such  a  case  shall 
be  entitled  to  dower  In  the  surplus,  does 
not  itaake  the  land,  in  the  bands  of  a  bona 
ttde  purchaser  at  a  Judicial  sale  thereof, 
liable  for  her  claim,  nor  is  he  bound  to  see 
to  tbe  application  of  the  purchase  money. 
In  other  words,  she  must  look  to  tbe  sar- 
plos,  and  not  to  the  purchaser  who  has 
paid  It.  Robinson  v.  Shacklett,  supra. 
The  decree  must  ther^ore  be  reversed,  and 
the  bill  dismissed. 


Obxoobt's  Ex'b  y.  Pakker  et  a/. 

{SuprcTne  Court  of  AjmeaU  of  Virginia    Feb. 

iHaASITT— COXFSX&ITTON  uis  Lubhitt  o*  Cok- 
MITTBB. 

1.  On  his  discharge  the  committee  of  s  In- 
nstlc  is  not  entitled  to  a  commission  on  the  face 
value  of  a  ITnlted  States  registered  bond  belonjr- 

v.I28.B.no.l6— 51 


Ing  to  the  lunatic,  as  its  custody  Is  attended  with 
no  risk  or  trouble  whatever;  but  he  is  entltlod 
to  6  per  cent  on  the  interest  accrued  and  re- 
ceived by  him  while  the  bond  was  in  his  posses- 
sion. 

2.  Five  per  cent,  on  the  rents  collected  by 
the  committee  from  prompt-paying  tenants  of  the 
lunatic's  estate,  who  were  mostly  in  possession 
when  he  took  charge  of  it,  is  a  foil  compensation 
for  his  services. 

8.  The  mere  Uct  that  money  belonging  to  tbe 
lunatic  was  depoeitod  by  the  committee  in  his 
own  name  will  not  render  him  liable  for  its  loos 
from  the  failure  of  the  bank,  which  he  had  rea- 
son to  believe  was  entirely  solvent,  and  in  which 
he  had  no  other  funds  of  his  own,  where  he  acted 
in  entire  good  faith,  and  used  tbe  fund  for  tmst 
purposes  only. 
IiloT,  J.,  dissenting. 

Sliaipe  &  Bttgbea  and  Wbitebnrst  A 
Hughes,  for  appellant.  Watta  dk  Hattoa, 
for  appellees! 

Fauntlgbot,  J.  This  is  an  appeal  from 
a  decree  of  tbe  circuit  court  of  the  city  of 
Portsmouth,  rendered  on  tbe  9th  day  of 
September,  1889,  in  a  chancery  cause  there- 
in depending,  in  which  F.  M.  Whiteburst, 
executor  of  Ellca  Gregory,  deceased.  Is 
complainant,  against  Joseph  A.  Parker, 
her  committee,  and  W.  G.  W.  Parker,  de- 
fendants. It  appears  from  tbe  record  of 
the  proceedings  in  the  said  suit  that  on 
February  12, 1880,  Joseph  A.  Parker  was 
by  tbe  Portsmouth  hustings  court  ap- 
pointed committee  of  the  said  Eliza  Greg- 
ory as  an  insane  person ;  and  that,  by  vir- 
tue of  said  appointment,  he  took  immedi- 
ate possession  of  valuable  lots  of  land  and 
improvements  In  the  city  of  Portsmouth, 
Va.,  of  the  fee^simple  value  of  at  least  $25,- 
000,  and  of  tbe  annual  rental  value  of  at 
least  $2,000;  also  of  a  $10,000 United  States 
registered  bond ;  a  deposit  of  $4,683.16  In 
the  bank  of  Portsmouth ;  a  deposit  of  $1,- 
182  in  the  banking-bouse  of  Bain  ft  Bro. 
of  said  city ;  of  certain  leasehold  property 
iu  said  city  of  the  fee-simple  value  of  at 
least  $2,400,  and  of  the  annual  rental 
value  of  at  least  $300 ;  of  a  bond  of  Milton 
and  Dyson  of  $400;  and  of  certain  house- 
hold property.  The  said  Parker,  commit- 
tee, bad  exclusive  control  and  manage- 
ment of  all  of  the  said  property  from  the 
said  date  of  his  appointment  up  to  the  6th 
day  of  March,  1888.  at  which  time  he  deliv- 
ered up  the  poBRessionof  the  real  and  lease- 
bold  estate  to  the  said  Eliza  Gregory,  un- 
der a  decree  of  that  date,  adjudging  tbe 
said  Eliza  Gregory  to  be  of  sane  mind,  and 
revoking  bis  powers  as  her  said  committee; 
and  on  March  29, 1888,  by  a  special  decree 
to  that  effect,  he  turned  over  to  the  said 
Eliza  Gregory  the  $10,000  United  States 
registered  bond,  leaving  to  be  adjudicated 
by  a  future  decree  of  the  court  the  follow- 
ing particulars  of  charge  In  tbe  complain- 
ant's bill,  viz. :  1881,  Febrnanr  12th,  com- 
missions at  6  per  cent,  on  $10,000  United 
States  registered  bond,  $600;  1882,  Febm* 
ary  28th,  commissions  at  10  p«r  cent,  on 
$2,099.96  rents.  $309.99;  1888,  February  Ist, 
commissions  at  10  per  cent.'on  $1,888.09 
rents,  $188.80;  1884,  February  let,  commis- 
sions at  10  per  cent,  on  $2,030.93  n^nts, 
$203.69;  1S86,  March  1st,  commissions  at 
10  per  cent,  on  $1,496.50  rents,  $149.66; 
1886,  March  Ist,  commissions  at  lOpercent. 
on  $1,496  rents,  $149.60;  1887,  March  1st, 
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OommlBslonB  at  10  per  cent,  on  f  1,S01  reotB, 
9180.10;  1888,  March  lat,  coinmiaaionB  at 
10  per  cent,  on  91,868.10  rents,  9185.81 ;  1885, 
March  lat,  Item  of  acconnt credited  to  com- 
mittee, 93,209.81.  The  complainant,  Eliza 
Gregory,  baring  died,  the  suit  was  revived 
In  the  name  of  the  executor  of  her  will,  F. 
M.  Whlteburst,  the  appellant;  and  by 
agreement  of  counsel  waiving  report  and 
all  exceptions,  the  foregoing  particulars 
embraced  In  the  charges  ut  the  bill  of  com- 

J>laint  were  submitted  to  the  court  for  nd- 
udlcation  and  decree,  which  said  decree 
was  finally  entered  on  September  9, 1889 ; 
and  from  this  decree  this  appeal  has  been 
allowed. 

The  first  assignment  of  error  Is  the  glr* 
ingofsaid  Joseph  A.  Parker,  committee, 
commlsBions  at  5per  centum  on  the  910,000 
United  States  registered  bond,— Che  item 
of  9500, — when  it  is  contended  his  commis- 
sions in  this  particular  should  have  been 
5  per  cent,  upon  the  receptions  of  Interest 
upon  Che  said  bond.  We  are  of  opinion 
that  this  assignment  of  error  is  well  taken. 
The  said  United  States  registered  bond 
was  not  due  and  payable,  nor  was  it  col- 
lectible of  the  government.  It  was  not 
perishable,  and  neither  debts  nor  other 
necessities  ot  Mrs.  Gregory's  large  estate 
in  the  hands  of  her  committee  required  the 
sale  or  conversion  of  the  said  bond  into 
money;  and,  in  fact,  there  was  no  change 
in  the  security  or  investment  whatever. 
The  custody  of  the  bond  was  attended 
with  no  risk  or  trouble,  and,  in  case  of  de- 
structiun,  being  a  registered  bond  in  her 
name,  it  could  have  been  reissued  at  cost 
of  her  estate;  and  there  were  safe  depust- 
tories  in  Norfolk  and  Portsmouth,  accus- 
tomed to  sture  valuables,  in  which  the 
bond  could  be  (and  doubtless  was)  stored 
at  the  expense  of  Mrs.  Gregory's  estate. 
The  only  apparent  reason  for  debiting 
and  crediting  the  face  value  of  the  bond 
in  the  committee's  account,  where  it  Is 
made  to  appear  for  the  purpose,  was  to 
lessen  the  corpus,  and  subject  it  to  the 
charge  of  9500.  The  committee  held  the 
-said  United  States  registered  bond,  upon 
which  he  could  only  collect  the  interest. 
Just  as  he  held  his  ward's  leasehold  prop- 
-erty, — ^to  collect  the  rents  tbcreou,  and  us 
the  executor  In  Claycomb  v,  Claycomb's 
iEx'r,  10  Grat.  589,  held  slaves,  upon  the  ap- 
praised value  of  which  he  was  denied  com- 
missions. In  that  case  Judge  Moncurb 
points  out  the  distinction  when  be  says: 
"It  was  not  necessary  to  sell  any  of  the 
slaves  for  the  payment  ot  debts,  legacies, 
or  expenses  of  administration.  The  exec- 
utor was  not  authorized  by  law  os  by 
the  will  to  sell,  and  did  not  sell,  any  ot 
them.  •  •  •  There  was  no  necessity 
and  no  propriety  in  debiting  and  crediting 
their  appraised  value  In  the  executorial 
account."  Our  statute  provides  that  ex- 
ecutors and  administrators  may  be  al- 
lowed such  recompense  for  their  personal 
trouble  as  the  court  on  passing  on  their 
accounts  shall  Judge  reasonable;  but  that 
recompense  has  generally.  It  not  always, 
been  measured  by  a  commission  upon  act- 
ual receipts,  and  such  commission  has 
generally  been  6  per  cent,  upon  the  re- 
ceipts, which  was  considered  adequate 
avan  in  a  case  in  which  the  testator  bs  bis 


will  directed  his  executors  to  be  handsome- 
lypaid.  Waddy,  Ex'r,v.  Hawklj:iB,4L«igb, 
458.  In  some  cases  a  larger  commission 
has  been  allowed  under  peculiar  circum- 
stances. 2  Bob.  Pr.  370;  lAjmax,  Ex're, 
329.  In  this,  case  there  are  no  peculiar  cir- 
cumstanees  to  require  an  extra  compensa- 
tion. The  estate  was  unembarrassed,  its 
transactions  few  and  simple,  and  its  ad- 
ministration Tery  easy.  The  committee 
did  nothing  to  change  the  security  or  in- 
vestment; and,  in  the  absence  of  any  ne- 
cessity tor  sale  or  conversion  of  the  United 
States  registered  bond,  bad  be  sold  orcon- 
verted  it  into  money,  he  would  have  been 
refused  commissions  on  the  face  vaJne  ot 
the  bond.  4  Minor,  Inst.  pt.  2.  pp.  1S72, 
1373,  and  authorities  cited.  The  cummit- 
tee  stood  in  the  relation  to  Mrs.  Gregory 
which  a  guardian  holds  to  his  ward,  and 
it  is  clearly  settled  that  commissions  are 
not  to  be  allowed  to  the  guardian  upon 
the  value  ot  the  property  bdonging  to  the 
want,  and  finally  turned  over  to  bim  In 
kind,  unless  where  it  was  perishable,  or 
otherwise  such  property  as  the  guardian 
might  properly  sell,  or  all  bonds  which  be 
might  rightfully  have  collected,  but  did 
not,  and  with  the  ward's  consent  paid 
over  to  him  in  kind  as  so  mach  money; 
and  If  the  guardian  appears  to  have  con- 
verted the  property  of  the  ward  into  money 
wltb  a  view  to  commissions,  where  there 
is  no  sutticient  reason  therefor,  commis- 
sions will  be  denied  to  bim.  Bank  v.C^alg. 
6  Leigh,  437;  Fameyhougb  v.  DIckeraon,  2 
Bob.  (Va.)  682;  Claycomb  r.  aaycomb'<i 
Ex'r,10Grat.589;  1  Minor,  Inst.  602,  (2d  Ed. 
400.)  A  personal  representative  is  clothed 
witn  power,  and  it  is  his  duty,  to  convert 
the  personal  assets  of  an  estate.  Including 
choses  in  action,  into  ready  money  to  pay 
funeral  expenses,  debts,  etc.  Code  1887, 
§§  2651,  2652.  Yet,  in  the  absence  of  debts 
due  by  Mra.  Gregory,  and  of  any  necessi- 
ties of  her  condition  requiring  sale,  and 
the  bond  being  not  due,  and  a  safe,  ilealr- 
able,  and  permanent  investment,  there 
was  no  power  vested  In  the  committee, 
nor  was  there  any  duty  imposed  upon  him 
by  law,  to  sell  or  convert  It,  as  he  did  not 
In  very  fact  do.  It  was  error  to  allow  the 
committee  the  item  ot  9500  upon  the  value 
of  the  United  States  registered  bond  for 
910,000  over  and  above  and  additional  to 
bis  commission  upon  the  annual  Interest 
received  by  him  apon  the  said  investment. 
The  second  assignment  of  error  is  that 
the  said  Joseph  A.  Parker,  committee, 
was  allowed  10  percentnm  commissions  on 
the  aforesaid  item  of  rents  received  by  bim. 
aggregating  the  sum  of  91 .318.94,  when  5 
per  centum  upon  said  receipts,  or  9666.117. 
would  havebeen reasonable  and  sutBclent, 
and  should  have  been  the  compensation 
allowed.  The  real  estate  of  Mrs.  Gregory, 
the  rents  of  which  gave  trouble  in  the  col- 
lection thereof,  was  placed  in  the  bauds  of 
rental  agents,  who  charged  and  who  were 
paid  10  per  centum,  in  addition  to  the  6 
per  centum  thereon  allowed  to  the  com- 
mittee; but  the  aforesaid  items  of  rents, 
surcharged  and  falsified  by  the  blH,  were 
collected  by  the  committee  in  person  from 
tenants  who  wera  mainly  thosewhom  the 
committee  found  in  occupancy  upon  his 
taking  charge  of  the  estate,  and  who  gat* 
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no  troable  or  espenae  In  the  collection  of 
tbeir  rents,  which  were  larj^e,  and  not 
nain«ruuB.  Ten  percent,  may  be  allowed 
"Where  the  debts  to  be  collected  are  small 
and  nnmeroiiB,  and  the  debtors  dispersed, 
and  where  the  personal  representative  is 
snbjected  to  great  and  nnasual  troable 
and  expense:  bat.  In  the  absence  of  such 
peculiar  clrcnmstances,  6  per  cent  on  the 
actnal  receipts  Is  for  the  most  part  fixed 
by  usage.  It  may  sometimes  he  even  less 
or  more,  as  clrcnmstances  shall  Justify.  4 
Minor,  Inst.  pt.  2,  pp.  1372,1873;  3  Rob. 
Pr.  370;  2Iiomax,  Ex'rs.  643,  644;  Fltsger' 
aid  ▼.  Jones.  1  Munf.  160;  Cavendish  v. 
Fleming,  8  MnnM98;  McCall  v.  Peachy,  Id. 
297;  Boyd  y.  Oglesby.  28  Orat.  688,  689. 
But  In  this  case  no  such  drcumstances  ex- 
ist :  on  tbe  contrary,  In  the  language  of 
the  committee  himself,  the  collection  of 
tbese  rents  was  not  attended  with  any 
more  unusual  diflSculty  or  loss  of  time 
than  Is  necessary  In  the  general  course  of 
business  to  make  such  collections.  The 
tenants  were  mainly  those  in  possession 
when  he  took  charge  of  the  estate ;  were 
prompt-paying  tenants,  paying  when 
called  on,  necessitating  sometimes  more 
than  one  visit,  however,  before  he  conld 
find  them  In.  Such  tenants  as  were  not 
prompt,  or  were  dlflacult,  were  placed  in 
the  hands  of  rental  agents,  to  whom  were 
paid  10  per  cent.  In  addition  to  the  6  re- 
ceived by  the  committee  for  the  same, 
making  15  per  cent,  paid  by  the  estate. 
The  whole  matter  of  these  items  challenged 
and  surcharged  by  the  bill  without  report, 
and  waiving  all  exceptions,  was  submit- 
ted to  tbe  coort  below  upon  depositions 
and  exhibits  which  are  now  before  this 
court,  and  the  facts  disclosed  in  this  rec- 
ord In  no  manner  will  Justify  the  large  al- 
lowance of  commissions  made  by  the 
lower  conrt.  We  are  of  opinion  that  5 
per  cent,  commissions  on  the  large  yearly 
receipts  from  this  large  estate  was  a  full 
compensation  for  the  services  rendered  by 
tbe  committee. 

The  third  assignment  of  error  Is  the  per- 
mitting the  said  Joseph  A.  Parker,  com- 
mittee, to  have  credit  tor  f3,207.81  as  of 
date  March  1, 1885,  on  account  of  the  fail- 
are  of  the  banking-house  of  Bain  ft  Bro., 
of  Portsmouth,  Va.,  and  thereby  subjecting 
the  estate  of  Elisa  Gregory  to  the  loss  by 
ancb  failure.  At  the  time  of  the  appoint- 
ment of  said  committee  and  of  bis  taking 
possession  of  the  estate  of  Eliza  Gregory 
tbe  sum  of  f4,790.23  was  on  deposit  to  her 
credit  in  the  Bank  of  Portsmouth,  Va., 
where  he  allowed  it  to  remain  In  interest 
at  6  per  cent.,  until  he  was  notified  by  said 
bank  that  they  would  not  continue  to 
bold  the  said  deposit  at  6  percent,  interest 
after  August  1, 1880.  He  called  upon  the 
cashier  of  tbe  said  Bank  of  Purtsmoutb, 
and  requested  him  to  continue  to  allow  6 
per  cent,  interest  on  this  deposit,  as  be 
was  chargeable  by  law  with  interest  at 
that  rate.  Tbe  cashier  agreed  to  do  bo, 
as  it  was  a  fiduciary  account,  but  in  July, 
1881,  he  received  another  n<itic:e  from  the 
said  bank,  notifying  him  that  only  5  per 
cent,  would  be  allowed  thereafter.  He 
then  saw  the  firm  of  Bain  &  Bro.,  who 
agreed  to  receive  the  deposit  and  pay  6 per 
cent.  Interest  thereon,  and  thereupon  the 


said  deposit  of  f4,790.23  was  transferred 
by  check  dated  August  29, 1881,  to  Bain  & 
Bro.,  where  it  remained  until  their  failure. 
He  made  tbe  deposit  in  hiB  own  name, 
but  he  hud  no  other  account  in  the  said 
bank  in  his  own  name,  and  tbe  members 
of  the  said  banking  firm  and  the  clerks 
knew  that  It  was  a  fiduciary  fund,  and 
they  BO  treated  It,  and  he  never  deposited 
any  other  money  except  what  belonged  to 
this  trust,  and  he  never  used  or  checked 
upon  It  for  any  other  than  trust  expenses. 
The  banking-house  of  Bain  &  Bro.  was 
regarded  as  absolutely  solvent,  and  at 
the  time  of  the  failure,  tbe  firm  of  W.  A  J. 
Parker,  of  which  he  was  a  member,  had 
to  the  credit  of  the  firm  more  than 
f  6,000  in  the  said  bank  of  Bain  &  Bro. 
He  had  no  money  of  his  own  in  the  said 
bank,  and  not  one  cent  of  this  trust  money 
was  ever  mixed  or  implicated  in  any  way 
with  the  private  or  firm  money  of  W.  & 
J.  Parker.  We  do  not  think  this  case 
comes  within  the  rule  of  PIdgeon  v.  Will- 
iams, 21  Grat.  255,  and  Vaiden  v.  Stnb- 
blefleld'B  Ex'r,  28  Grat.  154.  The  fund  was 
kept  separate,  and  was  never  checked 
npon  except  to  pay  expenses  of  the  trust, 
and  by  the  order  of  the  court.  The  com- 
mittee appears  to  have  acted  In  perfect 
good  faith,  and  with  reasonable  prudence. 
Mr.  Minor,  in  his  Institute,  (volume  4,  p. 
1243,)  states  the  law  of  this  case.  If  the 
fiduciary  deposits  the  money  in  his  own 
name  in  a  bank  in  which  he  has  no  funds 
of  bis  own,  he  Is  answerable  only  for 
dne  diligence  in  the  selection  of  tbe  depos- 
itory, and  due  vigilance  in  respect  to  such 
depository's  continued  solvency.  See, 
also,  Parsley's  Adm'r  v.Martin,77Va.8ra; 
Cooper  V.  Cooper's  Ex'r.  Id.  198.  The 
committee,  Parker,  acted  In  good  faith  in 
the  transfer  and  investment  of  this  trust 
fund,  and  with  the  prudence  and  discre- 
tion which  he  exercised  in  bis  own  affairs, 
and  In  so  doing  hecompUed  with  all  the  re- 
quirements of  the  law,  and  we  therefore 
think  that  he  Is  Justly  and  legally  enti- 
tled to  the  item  of  $3,207.81  as  of  March  1, 
1885,  which  was  credited  and  allowed  to 
him  by  the  conrt  below,  whose  decree  un- 
der review  is  In  this  particular  afilrmed ; 
but  for  tbe  errors  aforesaid  the  decree 
complained  of  is  reversed  and  annulled, 
and  the  case  will  be  remanded  to  the  cir- 
cuit court  of  thecity  of  Portsmouth  for  its 
further  decree  in  conformity  with  the  views 
herein  expressed,  and  the  decree  of  this 
court  reversed. 

Lacy,  J.,  dissenting. 


DiEHL  et  ax.  V.  Marchant  et  al. 

(Supreme  Court  of  Appeals  of  Virgtnku    Feb. 
12,  1891.) 

Rbs  Jddioata. 
A  decree  of  tbe  circuit  court  refnstns  an 
Injnnotion,  prayed  for  by  the  grantors  in  a  deed 
of  trust,  to  restrain  a  purchaser  thereunder  from 
talcing  possession  of  the  land,  on  the  ground  that 
the  suhstitnted  trustee  who  made  the  sale  had 
been  appointed  without  notice  to  the  Interested 
parties,  as  required  by  Code  Va.  i  3420,  is  con- 
clusive on  tbe  rights  of  the  grantors,  who  failed 
to  appeal  from  the  decree  within  the  time  lim- 
ited by  law,  and  is  a  bar  to  tbeir  petition,  based 
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<m  tbe  same  ground,  for  a  rehearing  of  the  pro- 
oeedlnsa  wherein  the  substituted  trustee  was  ap- 
pointed. 

Joa.  ChriatlHii  sud  Thos.  O.  Jones,  for 
appellants.  Pollard  dt  Sands,  tor  appel- 
lees. 

Lact,  J.  Tbls  Is  an  appeal  from  a  de- 
cree of  tbe  circuit  court  of  Middlesex  coun- 
ty, rendered  on  tbe  18tb  day  of  Marcb, 
1888.  Tbe  case  Is  as  follows :  On  the  8tb 
day  of  Marcb,  1880,  J.  B.  Marcbant  and 
wife,  in  consideration  of  91,188.50,  con- 
veyed a  certain  tract  of  land  in  said  coun- 
ty to  Jane  T.  DIebl.  wife  of  Daniel  Diebl. 
By  trust-deeds  of  even  date  the  said  Jane 
T.  Diebl  and  Daniel  Diebl  conveyed  the 
same  land  in  trust  to  secure  tbe  sum  of 
$504.18,  tbe  balance  unpaid  of  tbe  pnrctaase 
money,  to  T.  B.  Bowe,  trustee.  Tbe  said 
trustee  died  without  executing  tbe  trust. 
On  tbe  Z7tb  of  October,  1886,  tbe  county 
court  of  Middlesex,  on  the  motion  of  the 
said  J.  B.  Marcbant,  appointed  W.  W. 
Woodward  trustee  to  execute  tbe  said 
trust  in  tbe  place  of  tbe  said  T.  B.  Bowe, 
who  bad  died.  On  the  24tb  of  November, 
1880,  tbe  said  W.  W.  Woodward,  trustee, 
sold  thesaid  land  at  public  auction,  and  J. 
B.  Marcbant  became  tbe  purchaser  of  the 
same,  at  the  price  ot  $700,  and  on  the  next 
day  the  said  trustee  conveyed  tbe  said 
land  to  tbe  said  purchaser;  and  tbe  said 
J.  B.  Marcbant  Instituted  bis  action  ot 
unlawful  detainer,  and  recovered  tbe  pos- 
session of  tbe  said  laud.  On  the  16th  of 
March,  1887,  Diebl  and  wife  instituted  a 
suit  in  chancery,  and  obtained  an  injunc- 
tion restraining  tbe  said  Merchant  from 
enforcing  bis  said  Judgment  against  the 
said  Diebl  and  wife.  This  injunction  was 
dissolved  in  tbe  said  circuit  court  on  the 
16tb  of  June,  1887.  From  this  decree  no 
appeal  was  ever  taken,  although  there 
was  an  order  suspending  the  same  for  SO 
days  to  enable  the  plaintiffs,  Diebl  and 
wife,  to  appeal  to  this  court.  But  after- 
wards, on  tbe  25th  day  of  October,  1887,  a 
Sitition  was  filed  in  tbe  county  court  of 
iddlesex  against  Marcbant  and  wife, 
asking  for  arehearing  of  tbe  order  entered 
in  the  said  county  court  above  mentioned, 
ot  October  27,  1886,  appointing  W.  W. 
Woodward  trustee  in  the  place  ot  the 
trustee  who  bad  died,  upon  tbe  ground 
that  the  said  order  bad  been  entered  with- 
out the  notice  required  by  law  to  the  par- 
ties interested.  Marcbant  answered  deny- 
ing any  insufficiency  in  tbe  notice,  and  set- 
ting up  tbe  decision  of  the  circuit  court  of 
Middlesex  in  tbe  chancery  suit  rendered  on 
tbe  16tb  of  June,  1887,  as  conclusive  ot  all 
tbe  questions  Involved  under  the  plea  of 
res  adjadicata.  The  county  court,  bow- 
ever,  granted  tbe  rehearing  asked  tor,  and. 
being  ot  opinion  that  the  order  ot  27th  of 
October,  1886,  appointing  the  trustee. 
Woodward,  was  erroneous,  revoked  tbe 
same,  and  held  it  null  and  void.  From 
that  order  ot  the  county  court  the  said 
Marcbant  appealed  to  the  circuit  court  mt 
said  county,  and  tbe  said  order  of  tbe 
county  court  was  there  reversed  on  the 
18th  of  March,  1889, and  tbe  petition  in  the 
county  court  dismissed.  From  this  order 
of  tbe  circuit  court  this  appeal  is  taken  to 
this  court,  and  want  ot  notice,  when  the 


original  order  ot  October  27, 1896,  was  en- 
tered appointing  WoodwaJ^  trustee,  is 
assigned  as  error ;  and  also  alleged  errors 
are  set  up  in  tbe  order  ot  June  16, 1887,  dis- 
solving tbe  injunction  mentioned  above. 
The  order  dissolving  tbe  injunction  hav- 
ing been  rendered,  and  tbe  proc<>edings  In 
that  suit  ended  in  1887,  it  is  too  late  to  ap- 
peal from  that  decree,  one  year  being  the 
period  ot  limitation  provided  by  tbeCode.* 
The  flrst  question  we  have  to  consider  is 
whether  the  decision  in  that  case,  wbicb 
was  between  tbe  same  parties,  was  a  de- 
cision of  tbe  questions  involved  in  this; 
for.  It  this  be  so,  then  the  decision  in  that 
case  wcM  final  between  the  parties,  and 
tbe  question  involved  in  this  case  is  res 
Judkikta,  and  cannot  be  questioned  in 
this  or  in  any  other  proceeding  in  any 
court.  As  to  this  matter,  coarts  ot  Justice 
do  not  always  employ  the  same  language, 
but  where  every  objection  urged  in  tbe 
second  suit  was  open  to  the  party,  within 
the  legitimate  scope  ot  tbe  pleadings,  in 
the  first  suit,  and  might  have  been  pre- 
sented at  that  trial,  tbe  matter  most  be 
considered  as  having  passed  in  rem  Ju- 
dieatata,  and  tbe  former  Judgment  in  sucb 
a  case  Is  conclusive  between  the  parties. 
It  is  not  necessary  to  the  concln^veness 
ot  the  former  Judgment  that  the  issue 
should  have  been  taken  upon  tbe  precise 
point  which  it  is  proposed  to  controvert 
in  th9  collateral  action.  It  is  sufficient  if 
that  point  was  essential  to  the  former 
Judgment.  Every  point  which  has  been 
specifically  decided,  or  by  necessary  impli- 
cation an  Issue  wbicb  must  have  been  de- 
cided, in  order  to  support  tbe  Judgment  or 
decree,  is  concluded.  The  estoppel  Is  not 
confined  to  tbe  Judgment,  bat  extendi  to 
all  facts  Involved  in  it  as  neceasaiy  steps 
or  the  gronnd-work  upon  which  it  must 
have  been  founded.  It  is  allowable,  to 
reason  back  from  tbe  Judgment  to  tbe 
basis  upon  which  it  rests,  upon  tbe  ob- 
vious principle  that,  when  a  condnsion  is 
undisputable,  and  could  have  been  drawn 
only  from  certain  premises,  tbe  premises 
are  equally  indisputable  with  the  conclu. 
sion.  It  b  not  only  final  as  to  the  mat- 
ters actually  determined,  but  as  to  every 
other  matter  which  the  parties  migbt  Uti 
gate  in  the  caase,  and  which  they  might 
have  had  decided.  Blackwell  v.  Bragg,  78 
Va.  520,  and  cases  there  ci  ted ;  Fisbbume  v. 
Ferguson,  85  Va.  825,  7  S.  E.  Bep.  961.  and 
cases  cited ;  Wells,  Bes.  Adj.  §  352;  Stearns 
v.  Beckham,  81  Grat.  881 :  Durant  y.  Essex 
Co.,  7  Wall.  107;  Freem.  Judgra.  S§  24&-2Ei2. 
In  this  case  there  is  no  difficulty  what- 
ever about  this  question.  Tbe  bill  in  tbe 
chancery  suit  in  the  circuit  court  was  filed 
and  the  injunction  asked  on  tbe  identiral 
ground  rdled  on  in  tbe  iietition  in  tbe 
county  court;  and  the  petition  filed  In  the 
county  court  is  a  substantial  copy  of  the 
bill,  tbe  suits  are  in  all  material  respects 
identical  as  to  parties  and  relief  soagtat,  and 
the  very  grounds  upon  which  the  relief  is 
asked  are  precisely  the  same,  to- wit,  a  tms- 
tee  having  been  appointed  without  notice 
to  tbe  parties  interested,  as  is  required  by 
thestatute.'  Upon  the  adverse  decision  of 
the  circuit  court  as  to  tbeir  Interest  the 
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plaintlffa  had  bat  one  coarse  left  to  them, 
and  that  was  tn  appeal  for  the  correction 
of  alleged  errors;  and  this  they  evidently 
vonteiuplated,  becaaae  they  procured  a 
suspending  order  for  that  purpose,  as  the 
Uecree  states.  They  have,  however,  al- 
lowed this  decree  to  become  final  and  ir- 
reversible by  the  lapse  of  time,  and  they 
are  ttnally  barred  and  forever  concluded 
in  the  rights  involved  in  that  suit,  and 
that  ends  the  controversy  in  this  and 
every  other  suit  and  tribunal.  And  the 
decree  appealed  from  is  withouterror,  and 
will  be  aflOrmed  in  this  court. 


Db  Faroes  et  al.  r.  Rtland  et  al. 

iSvipnme  Court  t(f  Appeal*  cj  Viir^mAa,   Jsn. 
39,  1891.) 

GoMPiTSHor  ov  Wmrus— Pon-NnPTiAi.  Ssttlb- 

XBST— CSomiDBKATION — RlOHTB  OF  CBJCDITOBS. 

1.  The  husband's  interest  In  a  suit  by  his 
creditors  to  set  aside  a  deed  of  trust  from  him 
for  Ills  wife's  benefit,  renders  tlie  wife  incompe- 
tent as  a  witness. 

8.  In  such  suit,  the  recitals  of  consideration 
in  the  deed  are  not  oompetent  evidence  against 
the  creditors. 

8.  A  post-nuptial  settlement,  when  the  hus- 
band Islnidebted,  is  void,  as  against  his  creditors, 
unless  made  for  a  valuable  consideration;  and 
the  burden  cd( proving  oonsideratlon  is  on  the  hus- 
band and  those  claiming  under  him. 

Appeal  from  circuit  court,  King  William 
county. 

J.  N.  StttbbB,  for  appellants.  H.  R.  Pol- 
lard,  for  appellees. 

LiACT,  J.  This  is  an  appeal  from  two  de- 
crees of  the  circuit  court  of  King  William 
county,  rendered,  respectively,  on  the  26th 
day  of  October,  1888,  and  the4th  day  of  May. 
1889.  The  bill  was  filed  by  the  appellees 
aKainst  the  appellants,  John  S.  De  Farges, 
Josephine  DeFarges,  his  wife, and  F.King, 
trustee,  to  set  aside  a  trust-deed  made  by 
ttoe  appellant  John  8.  DeFarges,  on  theSlat 
of  March,  1887,  by  which  he  conveyed  all  of 
his  property  to  the  said  appellee  King,  to 
be  hel6  in  trust  for  the  benefit  of  his  said 
wife,  the  appellee  Josephine  De  Farges, 
free  from  the  claimsotali  persons  claiming 
under  him.  Thedetendants answered,  and 
depositions  were  taken,  and  the  case 
beard  la  the  circuit  court  on  the  26th  day 
of  October,  18^,  when  the  said  court, 
without  at  that  time  passing  on  the  va- 
lidity of  the  trust-deed  above  mentioned, 
so  far  as  it  related  to  the  debts  of  the  said 
John  8.  De  Farges,  not  then  constituting 
Uens  on  bis  real  estate,  or  not  secured  in 
another  trust-deed  by  the  said  De  Farges, 
conveying  certain  property  to  trustees  to 
pay  certtiin  debts,  declared  said  deed  of 
March,  1887,  void  only  as  to  debts  thus  se- 
cured before  the  recordation  of  the  said 
deed;  directed  tbetrustee  in  the  trust-deed 
first  made,  dated  22d  of  March,  1S86,  to 
close  the  same;  and  directed  the  tratitees, 
Pollard  and  Bagby,  to  proceed,  under  an- 
other trust-deed,  dated  December  27, 1886, 
to  make  sale  of  so  much  of  the  property 
conveyed  to  them  by  said  last-menttoned 
deed  as  was  necessary  to  pay  the  costs, 
etc.,  and  the  residue  nupald  of  the  debts 
secured  therein.    And  on  the  4th  day  of 


May,  1889,  the  said  circuit  court  of  King 
William  county  rendered  another  decree, 
by  which,  after  excluding  the  deposition 
of  Mrs.  De  Farges,  it  held  that  the  trust- 
deed  of  March  81, 1887,  was  made  with  in- 
tent to  hinder,  delay,  and  defraud  credit- 
ors, and  was  therefore  void  as  to  debts 
contracted  before  its  execution;  decreed 
the  sale  of  the  personal  property  convoyed 
in  the  deed  to  be  first  made,  and  appoint- 
ed a  receiver  to  execute  the  decree  as  to 
this,  except  as  to  property  exempt  under 
sections  8650  and  8651  of  the  Code  of  Vii^ 
ginia,  upon  a  credit,  except  as  to  small 
sums.  From  this  decree  De  Farges  and 
wife  applied  tor  and  obtained  an  appeal 
to  this  court. 

Thf  first  assignment  of  error  necessary 
to  notice  is  the  complaint  that  the  sale 
was  ordered  before  the  report  of  the 
trustee  came  in, dosing  the  first  trust-deed 
as  to  the  sale  of  the  saw-mill.  Begnlarly 
this  report  should  have  been  in,  in  order 
to  ascertain  the  balance  dueaftercreditlng 
the  proceeds  of  the  saw-mill ;  but.  the  re- 
port being  filed.  It  appeared  that  Mrs.  De 
Farges  was  the  purchaser  at  this  sale,  and 
therefore  there  was  no  injustice  or  injury 
to  the  appellants,  as  they  appear  to  have 
had  full  knowledge  and  information  upon 
this  subject. 

The  next  assignment  is  that  the  court 
erred  in  excluding  the  deposition  of  Mrs.  De 
Farges  in  thiscause.  This  question  is  too 
well  settled  to  admit  of  any  profitable 
discussion.  As  was  said  by  this  court  in 
the  case  of  Burton  v.  Mill,  TSi  Va.  470,  as 
to  the  competency  of  husband  and  wife  in 
such  case:  "They  occupy  the  relation  of 
husband  and  wife, and  are  both  Interested 
in  the  result  of  this  tmlt.  They  are  there- 
fore incompetent  as  witnesses. "  William 
and  Mary  College  v.  Powell,  V2  Qrat.  872; 
Murphy  v.  Carter,  23  Orat.  486. 

But  it.  is  Insisted  that  Mr.  De  Farges 
was  not  interested  in  this  suit,  because 
he  had  parted  with  all  Interest  to  bis  wife; 
but  that  is  the  very  question, — whether 
this  act  Is  valid,  which  was  done  by  him, 
— and  the  cases  all  hold  that  he  is  inter- 
ested in  such  a  case.  As  be  obviously  is. 
bis  wife  Is  also  Interested.  Her  interest 
would  not  render  her  incompetent,  but  bis 
interest  does  render  his  wife  incompetent 
as  a  witness. 

It  Is  assigned  as  error  that  the  circuit 
court  annoUed  the  deed  of  March,  1887, 
as  fraudulent  and  void  as  to  e^lstingcred- 
itors.  It  is  settled  that  the  relinquish- 
ment by  the  wife  of  a  certain  or  even  a  con- 
tingent interest  in  her  husband's  estate 
will  support  a  post-nuptial  settlement 
when  there  is  no  badge  of  fraud.  1  Eq. 
Cas.  Abr.  219:  Ward  v.  Shallet,  2  Ves.  8r. 
16.  So,  likewise,  the  releasing  her  Joint- 
ura  or  dower.  Ball  v.  Burnford,  Finch, 
Prec.  113;  Scot  v.  Bell,  2  Lev.  70;  Laven- 
der V.  Blackstone,  Id.  147 ;  Cottle  v.  Fripp,  2 
Tern. 220;  Blowv.Maynard,2Lelgh,3i.  If 
the  parting  with  these  conting:ent  interests 
of  the  wife  has  this  effect,  it  follows,  ufop- 
tlort,  that  her  parting  with  her  own  es- 
tate, or  making  a  cbargeon  It  for  her  hus- 
band's benefit,  will  constitute  a  valuable 
consideration.  Clerk  v.  Nettleshlp,  2  Lev. 
148;  Chapman  v.  Staverton,  Cciwp.  278; 
and  Lady  Arundell  v.  Phipps,  10  Ves.  139. 
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It  haa  also  bepn  decided  tbat.  In  settle- 
meiita  after  marriage,  a  consideration 
moving  from  the  wife  will  Bupport  Ilmlta- 
tiuns  to  her  children  as  well  as  in  her  own 
favor.  Ward  v.  Shallet,  2  Ves.  Sr.  lft-18; 
Lavender  v.  Blackstone,  2  Lev.  147.  But, 
though  these  settlements  will  be  support- 
ed when  they  appear  to  have  been  made 
upon  a  fair  contract,  for  a  valuable  con- 
sideration, and  in  the  execution  of  such  a 
contract,  yet,  from  the  relative  situation 
of  the  parties,  and  the  convenient  cover 
they  afford  a  debtor  to  protect  bis  prop- 
erty and  Impose  upon  the  world,  tbcy  are 
always  watched  with  considerable  Jeal- 
OQsy.  A  post-noptlal  settlement  will  be 
good  against  subsequent  creditors  when 
there  is  no  fraud,  and  the  settler  Is  not 
indebted  when  he  makes  It.  But  when 
the  debtor  is  greatly  indebted  and  har- 
assed by  his  creditors,  the  very  fact  of 
bis  «uaktng  a  settlement  excites  strong 
anspicion,  and  to  support  it  an  adequate 
eonelderation  mast  be  shown,  together 
with  the  absence  of  those  other  badges 
which  generally  attend  a  fraudulent 
transaction.  Every  voluntary  post-nup- 
tial settlement,  when  tbe  settler  is  Indebt- 
ed, is,  as  against  bis  creditors,  fraudulent 
and  void ;  and  every  settlement  will  be 
taken  as  voluntary,  unless  those  claiming 
under  it  can  show  that  it  was  made  for  a 
valuable  consideration.  Sucb  considera- 
tion set  up  In  the  answer,  by  way  of  da- 
fense,  must  be  established  by  legal  evi- 
dence. As  was  said  by  Judge  Cakb  in 
Blow  V.  Maynard,  supra :  **  If  the  defend- 
ant, charged  witb  fraad  In  accepting  and 
holding  under  a  voluntary  deed,  could,  by 
her  own  answer,  supply  proof  of  a  con- 
tract and  tbe  execu^on  of  it,  and  of  a  val- 
uable consideration  for  the  deed,  then,  in 
trnth,  it  may  be  said  that  to  require  proof 
of  a  consideration  at  all  Is  u  mere  farce. " 
The  recitals  in  a  deed  are  said  to  be  con- 
clusive against  all  persons  claiming  under 
the  settler,  but  such  recitals  are  not  proof 
against  creditors  attacking  the  deed.  It 
such  recitals  were  proof  againstcreditors, 
it  would  be  putting  Into  the  bands  of  a 
fraudulent  debtor  a  most  dangerous 
weapon.  As  was  said  by  the  master  of 
the  rolls  In  Battersbee  v.  Farrlngton, 
1  8wanst.  106:  "Sacb  a  doctrine  would 
ve  to  every  trader  a  power  of  excluding 
lis  creditors  by  a  recitnl  In  a  deed  to 
which  they  are  not  parties."  William 
and  Mary  College  V.  Powell,  supra.  It  is 
shown  that  Mr.  De  Farges  came  into  the 
possession  of  considerable  property  by  hia 
marriage.  There  is  no  proof  of  any  con- 
tract made  at  the  time  of  the  marriage, 
and  no  claim  made  concerning  sucb  agree- 
ment until  some  17  years  after  the  mar- 
riage, when  the  busband  had  become 
largely  indebted  In  numerous  debts,  some 
of  which  had  been  secured  by  two  previ- 
ous deeds  in  trust,  and  many  secured  by 
Judgments  recovered  against  the  settler, 
and  many  more  were  sued  un.  The  trust- 
deed  in  question  was  made  for  an  alleged 
consideration  of  $6,500,  amounts  advanced 
from  time  to  time  by  Josephine  De  Farges. 
and  in  further  consideration  of  the  sum 
of  $1,500,  due  for  timber  cut  on  her  land, 
and  of  her  uniting  in  certain  deeds,  and  an 
aoreement  mada  to  reimburse  her.    And 


tbe  deed  conveys  several  tracts  of  land  sit- 
oated  in  the  counties  of  King  William  and 
King  and  Queen,  and  all  of  his  personal 
property,  all  live-stock,  all  the  com  in  the 
barn,  and  all  household  and  kitchen  furni- 
ture, leaving  nothing  for  his  sobsistence 
except  by  ber  bounty.  And ,  as  if  this  were 
not  enough,  the  deed  adds:  "This  to  in- 
clude all  the  personal  property  of  every 
description  now  owned  by  me."  Now, 
It  this  deed  was  not  made  to  prevent  bis 
creditors  from  recovering  their  debts,  its 
provisions,  if  sustained,  necessarily  must 
accomplish  that  result;  and,  as  we  have 
seen,  if  voluntary,  it  must  be  held  to  be 
fraudulent  as  to  thnm,  because  he  was 
largely  Indebted  at  the  time,  and  no  pro- 
vision is  made  for  the  creditors  whatever. 
It  can  only  be  sustained  upon  clear  and 
distinct  proof  of  a  valuable  consideration. 
There  is  no  satisfactory  proof  of  any 
such  agreement  as  tbat  set  up  In  tha  deed, 
when  tbe  answers  and  the  deposition  of 
Mrs.  De  Farges  and  the  recitals  of  the 
deed  have  been  rejected.  The  personal 
property  received  by  the  hosband,  belong- 
ing to  tbe  wife,  became  bis  by  vlrtaeof  bis 
marital  rights,  and  tbe  real  estate  is  still 
held  by  the  wife,  and  not  affected  by  this 
suit.  There  Is  proof  of  tbe  declaration  of 
the  husband  and  wife  which  set  up  a  claim 
to  a  provision  on  tbe  part  of  the  husband 
to  reimburse  the  wife  for  such  of  her  prop- 
erty as  he  may  have  used,  but  these  prove 
nothing  more  than  the  answers,  tbe  effect 
of  which  we  have  considered,  and  are 
wholly  inadequate  to  prove  the  alleged 
agreement.  There  was  the  lapse  of  a  long 
Iteriod  of  time  between  the  marriage  and 
the  settlement,  and  there  is  not  only  no 
sufficient  proof  of  the  agreement  to  sup- 
port the  settlement,  but  it  cannot  be  held 
to  have  been  In  pursuance  of  any  agree- 
ment, and  was  obviously  voluntary;  and 
so  it  was  correctly  held  to  be  construct- 
ively fraudulent  as  to  the  existing  credit- 
ors of  the  husband.  And  the  decrees  com- 
plained of  and  appealed  from  here  are 
without  error,  and  must  be  affirmed.  De- 
crees affirmed. 


Bennett  v.  Statb.  • 

(Supreme  Court  of  Oeorgift.  Dec.  28, 1800.)  - 
CsiifiNAi.  Law— Tbiai,— ABOumsTB  or  Coimsu.. 
It  is  error  to  allow  the  prosecatin^  attor- 
ney to  argue  to  the  jury  that,  since  defendant  had 
a  right  to  inrove  his  good  character,  aod  had  not 
done  so,  his  character  was  bad,  although  defend- 
ant's counsel  bad,  without  evidence,  argued  that 
defendant's  character  was  good. 

Error  from  superior  court.  Hart  county; 
Lt'MPKiN,  Judge. 

McCurryA  Proffitt,  for  plain tlH  In  error. 
TV.  M.  Howard,  Sol.  Gen.,  by  Bariiaoa  & 
Peeples,  for  the  State. 

Simmons,  J.  Bennett  was  tried  for  th« 
offense  of  burglary,  and  was  convicted. 
He  made  a  motion  for  a  new  trial,  which 
was  refused,  and  he  excepted.  One  of  the 
groonds  of  the  motion  is  tbat  tbe  prose- 
cuting attorney,  in  the  closing  argnnifnt, 
argued  that  tbe  defendant  had  a  bad  char- 
acter: that  be  had  a  right  to  prove  hia 
good  character,  and  had  not  done  so.  The 
defendant  objected  to  this,  and  requested 
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the  court  not  to  allow  it.  The  court  eta  ted 
that  the  argament  was  proper,  and  he 
would  allow  it  to  proceed.  Following  is 
a  note  which  the  court  attaches  to  this 
leroiind :  "The  first  ground  of  the  motion 
for  new  trial  is  true,  with  the  following  ad- 
ditional stuteinen  tin  connection  with  what 
occurred  and  in  explanation  thereof:  In 
his  argument  before  the  Jury  defendant's 
counsel  had  stated  and  reiterated  repeat- 
edly (1)  his  personal  conviction  that  the 
defendant  was  an  honest  man,  and  a  man 
of  good  character,  and  that  nothing  crim- 
inal had  ever  before  been  charged  against 
blni ;  (2)  that  the  defendant  was  a  man  of 
as  good  a  cliaracter  as  Bowers,  one  of  the 
state's  witnesses,  and  stood  as  well  in  the 
community  as  Bowers  did ;  (3)  that  Dun- 
can, a  witness  (or  the  state,  was  a  man  of 
good  character,  and  had  employed  defend- 
ant fur  six  years,  and  that  Duncan  would 
not  have  done  so  if  defendant  was  a  thief; 
and  (4)  that  defendant  stood  well  among 
bis  neighbors,  and  was  regarded  where  be 
lived  as  an  honest  man,  and  one  of  good 
character,  so  far  as  the  evidence  in  this 
case  disclosed.  In  replying  to  these  argu- 
ments the  solicitor  general  said  that  in 
doubtful  cases— in  cases  where  the  state 
bad  proved  many  suspicious  facts  and  cir- 
cumstances against  a  defendant— the  law 
allowed  him  to  prove  bis  good  character; 
and  that,  If  this  defendant  was  a  man  of 
such  good  character  and  reputation  as 
his  counsel  had  insisted  be  was,  why  had 
be  not  called  some  of  his  neighbors  to 
prove  his  good  character,  and  that  his 
failure  to  do  so  must  be  because  he  bud 
no  such  good  repntatlon.  When  the  point 
was  made  that  this  argament  was  im- 
proper the  court  refused  to  Interrupt  the 
solicitor  general  because  of  the  fact  that 
defendant's  counsel  bad  made  the  state- 
ments above  mentioned."  We  think  the 
court  erred  in  allowing  the  state's  counsel 
to  argue  before  the  jury,  after  objection 
by  the  prisoner's  counsel,  that  the  defend- 
ant's character  was  bad  because  be  had  a 
right  to  prove  bis  good  character  and 
had  not  done  so.  The  accused  is  not 
bound  to  put  his  character  in  issue.  It  he 
omits  to  do  BO  no  inference  of  his  guilt  can 
be  drawn  therefrom  by  the  jury.  The 
general  rule  is  that  the  omission  to  show 
good  character  does  not  justitya  presump- 
tion that  the  character  is  bad,  from  which 
an  inference  ot  guiltcan  bedrawn.  People 
V.  Bodlne,  1  Denio,  2R1 ;  Ackley  v.  People, 
9  Barb.  609;  State  v.  Dockstader,  42  Iowa, 
436;  State  r.  O'Neal,  7  Ired.  251;  State  v. 
Upham,  38  Me.  261;  Stephens  v.  State,  20 
Tex.  App.  266;  People  v.  White,  24  Wend. 
520;  Donogboe  v.  People,  6  Parker  Crim. 
B.  120;  auck  v.  State,  40  Ind.  270; 
Fletcher  v.  State,  49  Ind.  134;  IBisb.Crim. 
Prtic.  S 1119.  The  state  Is  bound  to  prove 
the  guilt  of  a  defendant  beyond  a  reason- 
able doubt,  whether  his  characterhas  been 
good  or  bud.  It  does  not  follow  because 
an  accuRed  penjou  may  have  a  bad  char- 
acter that  he  is  guilty  of  the  particular 
offense  for  which  he  is  being  tried.  Counsel, 
both  for  the  state  and  the  accused,  should 
be  compelled  by  the  court  to  confine 
themselves  in  their  arguments  to  the  evi- 
dence In  the  case.  In  thiu  state  the  defend- 
ant has  a  right  to  make  a  statcmeut  of 


bis  defense  to  the  jury ;  and  It  has  bt<en 
held  in  several  cases  that  the  state's 
counsel,  where  the  defendant  omitted  to 
make  such  statement,  had  no  right  to  ar- 
gue that  fact  to  the  jury.  Nor  can  tho 
jury  infer  guUt  from  the  defendant's  omis- 
sion to  make  the  statement.  If  the  state's- 
counsel  Is  not  allowed  to  argue  this  tact 
to  the  jury,  why  should  he  be  permitted 
to  argue  that  the  omission  to  prove  good 
chartfcter  Is  evidence  of  bad  character? 
Why  should  the  jury  be  permitted  to  infer 
that  his  character  la  bad  because  he  has 
omitted  to  prove  good  character?  The 
trial  judge,  however,  certifies  that  be  per- 
mitted the  state's  counsel  to  make  this 
argument  because  the  prisoner's  counsel 
had  argued  to  the  jury  that  the  prisoner 
had  a  good  character,  etc.;  meaning  there- 
by that,  as  the  prisoner's  counsel  had  ar- 
gued to  the  jury  a  fact  which  was  not  in 
evidence.  It  was  proper  to  allow  tho 
state's  counsel  to  reply  to  that  argument, 
and  to  say  that  the  prisoner's  character 
was  bad  because  he  had  a  right  to  prove 

f:ood  character  and  had  failed  to  do  so. 
n  State  v.  Upham,  38  Me.  281,  supra,  the 
indictment  charged  the  accused  with  hav- 
ing in  his  possession  counterfeit  bank- 
bills.  He  offered  no  evidence  of  his  general 
good  character,  but  his  counsel  argued  to 
the  jury  that  from  his  position  In  society 
as  postmaster  his  character  ought  tu 
avail  him  in  aid  of  the  common  presump- 
tion of  innocence.  Counsel  for  the  govern- 
ment argued  that  the  want  of  such  testi- 
mony authorised  the  jury  to  infer  that  bis 
character  was  bad.  Refusal  of  the  court 
to  instruct  the  jury,  upon  request,  that 
this  failure  to  offer  such  proof  afforded  no 
Inference  of  guilt,  or  that  the  character 
was  not  good,  was  held  error. 

There  are  many  authorities  which  bold 
that  the  law  presumes  that  a  defendant 
has  a  good  character.  This  was  held  in 
the  case  of  Stephens  v.  State,  20  Tex.  App. 
a^;  and  in  the  case  of  Cluck  v.  State,  su- 
pra, the  supreme  court  of  Indiana  held 
that  the  law  presumes  that  every  man  has 
a  good  character,  and  that  It  would  have 
been  competent  for  counsel  to  have  com- 
mented on  such  presumption.  This  rule  Is 
also  laid  down  in  Sackett  on  Instructions 
to  Juries,  p.  600.  In  the  case  of  Qoggans 
V.  Monroe,  31  Oa.  381,  the  defendant's 
connse^,  in  his  argument,  insisted  that  the 
plaintiff's  character  was  bad,  whereupon 
counsel  for  the  plaintiff  requested  the 
court  to  charge  the  jury  that  the  law  pre- 
sumed the  plaintiff  to  be  of  good  character 
until  the  contrary  was  shown  by  proof. 
The  trial  judge  refused  to  charge  as  re- 
quested, and  this  court  held  that  "It  was 
error  in  the  court  to  refuse  to  charge,  on 
request,  that  the  law  preenmes  the  char- 
acter of  the  party  tobegrood  until  the  con- 
trary Is  proven. "  Jenkins,  J.,  in  deliver- 
ing the  opinion,  said:  "Defendant's  coun- 
sel having  argued  that  plaintiff's  charac- 
ter was  bad,  and  this  argument  being 
likely  to  prejudice  his  case  before  the  jury, 
he  was  entitled  to  the  legal  presumption 
that,  in  the  absence  of  evidence  proving 
the  contrary,  his  character  wasgooU;  and 
it  was  error  In  the  court  to  refuse  to 
charge,  on  request,  that  the  law  did  so 
presume."    But,  whether  this  be  true  or 
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not,  we  hold  that  the  court  erred  in  allow* 
Ing  the  state's  counsel,  over  the  objection 
of  the  prisoner's  counsel,  to  make  this  ar- 
gument to  the  Jury,  alihough  the  latter 
had  first  violated  the  rules  of  court  by  go- 
ing outside  of  the  evidence.  The  fact  that 
the  prisoner's  counsel  had  violated  the  rule 
would  not  aathorize  the  state's  counsel  to 
do  likewise.  To  hold  that  because  coun- 
sel on  one  side  violates  a  rule  of  court  in 
his  address  to  the  Jury  by  making  state- 
ments outside  of  the  evidence  the  opposing 
counsel  has  the  right  to  violate  the  rale  in 
like  manner,  over  objections  of  opposing 
counsel,  would  be  to  turn  a  court,  where 
Justice  should  be  administered  according 
to  the  rules  of  evidence  and  of  law,  into  a 
town-roeetine.  We  could  as  well  hold 
that.  If  the  prisoner's  counsel  introduces 
illegal  evidence,  the  state's  counsel  can  re- 
ply by  introducing  other  illegal  evidence; 
and  this,  we  have  held,  cannot  be  done. 
Woolfolk  v.  State.  81  G a.  661,8  S.  E.  Rep. 
724.  In  the  case  of  Mltchum  v.  State,  11 
Qa.  616,  one  of  the  grounds  of  the  motion 
for  a  new  trial  was  that  the  court  erred 
in  allowing  the  aollcitor  general,  in  the 
condudlng  argument,  although  objected 
to  by  counsel  for  the  accosed,  to  support 
the  teetiiuony  of  Eiiands  by  stating  tbat 
he  was  an  unwilling  witness  for  the  state, 
that  be  had  refused  to  come  under  sub- 
poena, and  was  brought  by  arrest  under 
attachment, none  of  which  was  in  evidence 
before  tliejnry;  the  court  remarking  that 
it  was  allowable  because  B.  K.  Harrison, 
one  of  the  defendant's  counsel,  in  bis  argu- 
ment to  the  Jury,  had  stated  tbat  Eiiands 
was  locked  np  on  the  Sabbath  lietore  the 
trial  with  the  father-in-law  of  the  de- 
ceased and  the  prosecutor,  drinking  with 
tliem,  none  of  which  was  in  evidence,  Mr. 
Harrison  contending  that  Eiiands  was  a 
willing  and  a  bribed  witness.  Intheopin* 
Ion  (page  628,)  Nisbbt,  J.,  In  dealing  with 
this  ground,  said :  "  The  seventh  exception 
Is  founded  on  the  refusal  of  the  court  to  re- 
strain the  solicitor  general,  although  re- 
quested so  to  do  by  counsel  for  the  pris- 
oner, from  commenting  on  facts  not  in  ev- 
idence In  his  concluding  speech  to  the  Jury. 
This,  we  think,  was  an  error.  We  have 
had  occasion  to  consider  the  habit  of  coun- 
sel in  addressing  the  Jury  of  commenting 
upon  matters  not  proven  and  not  grow- 
ing out  of  the  pleadings  before,  and  have 
been  content  with  visiting  it  with  a  de- 
cided and  emphatic  disapproval.  Berry  v. 
State,  10  Oa.  622,  623.  We  entertain  no 
shadow  of  doubt  as  to  tbenecessity  of  pro- 
nouncing it,  as  we  now  do,  illegal,  and 
highly  pre|udlcia1  to  afalr  and  Justadmin- 
Istration  of  the  rights  of  parties,  either  ou 
the  criminal  or  civil  side  of  the  court.  It 
is  the  duty  of  the  court  to  prevent  such 
comments;  and  in  all  cases  where  this  Is 
not  done,  provided  the  court  is  requested 
to  prevent  them,  we  shall  hold,  as  we  rule 
in  this  case,  that  it  Is  good  ground  for  a 
new  trial.  There  was,  it  Is  true,  some 
excuse  for  the  license  conceded  to  the  solic- 
itor general  in  this  case  in  the  fact  that 
counsel  for  the  prisoner  had  already  taken 
the  same  liberty  in  his  argument  to  the 
Jury.  The  solicitor  general  no  doubt  felt 
called  upon  by  the  obligationH  uf  bla  ofHce 
to  remove  any   wrung  impression  wUich 


the  argument  of  eounqd  tor  the  prisoner 
had  made  as  to  the  credibility  of  the  wit- 
ness. Disregarding,  however,  tbeeethings. 
we  have  no  option  but  to  make  this  case 
the  occasion  of  establishing  a  rule  upon 
this  subject.  In  doing  this,  I  am  sure  that 
It  is  scarcely  necessary  to  say  tbat  we  dis- 
claim any  purpose  of  inflicting  a  personal 
censure  upon  the  able  and  upright  Judge 
who  presided  in  the  canse,  or  upon  the 
counsel  and  the  prosecuting  officer.  It  no 
other  reason  existed  tor  this  disclaimer, 
(and  there  are  many,)  sufficient  reason 
would  be  found  In  the  usage  of  our  courts, 
which  has  gone  very  far  to  sanction  the 
habit  referred  to.  Its  practical  tendency  is 
bad  upon  the  court,  the  bar,  and  the  Jury. 
If  this  were  all,  perhaps  our  duty  would 
stop  with  the  expression  of  such  an  opin- 
ion ;  but  this  is  not  all,  tor  in  our  Judg- 
ment it  is  violative  of  the  rights  of  the 
eltisen  litigant  In  the  course  of  Justice; 
and,  if  so,  we  are  not  at  liberty  to  stop 
short  of  making  it  cause  for  a  new  trial. " 
See,  also,  upon  the  same  line :  Tucker  v. 
Hennlker,  41 N.  H.317;  State  v.  Dpham,  38 
Me.  261;  Hennieav.Vogel,87I11.242;  Fox  v. 
People,  95  HI.  71;  Rochester  v.  Shaw,  100 
Ind.  268;  Forsyth  v.  Cothran,  61  Ga.  278; 
Johnson  t.  Slappey,  (Oa.)  11 S. E. Rep. 862; 
Railroad  Co.  v.  Randall,  Id.  706:  Com.  v. 
Scott,  V£\  Mass.  239:  McDonald  v.  People, 
(Ul.)  18  N.  E.  Rep.  817,  9  Amer.St.Rep.U7, 
and  note.  The  proper  practice,  according 
to  the  majority  of  the  cases  above  cited, 
would  have  been  for  the  prisoner's  counsel 
to  have  requested  the  court  to  charge  the 
law  contrary  to  that  as  asserted  by  the 
solicitor  general  In  his  address  to  the  Jury. 
The  record  shows,  however,  that  he  did 
object  to  the  remarks  of  the  solicitor  gen- 
eral, and  requested  the  court  to  stop  him ; 
but  that  the  court  refused  to  do  so,  hold- 
ing that  the  remarks  were  proper,  and 
thereby  giving  the  Jury  to  understand  that 
the  rule  of  law  laid  down  by  the  solicitor 
general  was  tbecorrect  one,  and  thattbey 
might  make  the  inferences  claimed  by  the 
prosecuting  officer.  Under  this  state  of 
facts  it  was  scarcely  necessary  for  the  pris- 
oner's counsel  to  request  the  court  to 
charge  a  contrary  view  ol  the  law.  This 
being  a  very  close  case  on  the  tacts,  and 
the  language  of  the  state's  counsel  being 
calculated  to  prejudice  the  Jury  against 
the  defendant,  we  reverse  the  Judgment  of 
the  court  below  in  refusing  togranta  new 
trial  upon  this  ground. 


CboPBB  T.  Branch. 
(Supreme  Court  of  Otorgia.    Nov.  85,  1890.) 

BQOITT— laSUBB  TO  JCBT— FiiTDrros. 

In  an  action  to  modify  a  contract,  and  re- 
cover the  amount  paid  thereunder,  the  oonrt  snb- 
mltted  various  questions  to  the  Jury,  whidi  re- 
turned a  verdict  for  defendant,  wha«ln  several 
of  the  questions  were  speoifloally  answered,  and 
others  by  saying,  "We  do  not  know,"  and  "Un- 
known to  us. "  Held,  that  it  was  not  such  a  ver- 
dict as  a  decme  could  be  based  upon,  and  a  new 
trial  was  properly  allowed. 

Error  from  superior  court,  Chatham 
county;  Fallioant,  Judge. 

For  former  report  see  S2  Ga.  512.  9  S.  E. 
Rep.  1130. 

B,  A.  Denmark  and  it;.   B.  Adnma,  tor 


Digitized  by 


Google 


Ga.) 


SILYBT  e.  CHAMBLEE. 


809 


plalntur  In  error.    Geo.  A.  Mercer,  for  de- 
fendant in  error. 

Bi^ANDFOBD,  J.  On  tbe  trial  of  this  case 
In  the  Rourt  below  tbe  court  sabtnltted  to 
the  jury  various  questions  for  them  to  an- 
swer. Tbejury  returned  a  verdict  in  which 
several  of  tbe  questions  were  speciflcally 
answered,  but  others  were  answered  sim- 
ply by  saying,  "We  do  not  know," "Un- 
known to  us,"  etc.  FoUowIdk  are  the 
questions  submitted  by  the  plaintiff  In  er- 
ror, Cooper,  with  the  answers  of  tbe  Jury 
thereto:  (1)  "Was  the  defendant,  Mr. 
Cooper,  guilty  of  any  fraud,  deceit,  or  bad 
faitb  of  any  kind  in  this  transaction?  An- 
swer. No."  (2)  "Would  Mr.  Cooper  have 
accepted  less  tor  bis  interest,  had  there 
been  no  error  In  tbe  keeping  ot  tbe  books, 
than'what  was  paid  bim?  A.  We  do  not 
know."  (3)  "Can  tbe  mistake  made  in 
tbe  keeping  of  the  books  be  now  corrected 
withoutinJnsticetuMr.Cooper?  A.  Yes." 
<4)  "In  view  ot  ail  tbe  circumstances  of 
this  case,  as  a  matter  of  natural  Justice 
and  equity,  ought  Mr.  Cooper  to  refund  to 
Mr.  Branch  anything?  A.  Yes."  (6)  "It 
you  answer  'Yes'  to  tbe  last  queHtion, 
bow  much  do  yon  find  that  Mr.  Cooper 
should  refund?  A.  One  dollar  and  costs." 
Following  are  the  questions  whicb  were 
submitted  by  Brancb,  the  defendant  in  eiv 
ror,  with  tbe  answers  returned  by  the 
Jury:  (1)  "Would  Mr.  Brancb  have  paid 
Mr.  Cooper  ten  thousand  ($10,000)  dollars 
for  his  interest  in  tbe  firm,  had  be  known 
at  the  time  of  the  mistake  In  tbe  books? 
Answer.  We  do  not  Icnow."  (2)  "If  not. 
what  snm  would  Mr.  Branch  have  paid 
Mr.  Cooper  for.  bis  Interest  bad  he  l>een 
aware  of  tbe  mistake,  and  known  the  true 
«tate  of  tbe  accounts?  A.  Not  known  to 
us. "  (3)  "  It  tbe  Jury  should  And  that  tbe 
Interest  ot  Mr.  Cooper  In  said  firm  sold  to 
Mr.  Branch  was  worth  more  than  five 
thousand  one  hundred  and  eighty-two 
dollars  and  twelve  cents,  (f5,182.12,)  as 
*»howu  by  the  corrected  books,  the  Jury 
will  state  Just  what  such  Interest,  under 
tbe  evidence,  was  worth.  A.  Refer  to  the 
court."  (3)  "Was  or  was  not  Mr.  Coop> 
«r's  Interest  in  the  lease  in  the  stand,  and 
In  tbe  entire  business  of  Branch  &  Cooper 
established,  estimated  In  the  price  of  ten 
thousand  dollars  paid  by  Mr.  Branch,  and 
included  In  the  property  and  Interest  con- 
veyed by  tbe  bill  of  sale  to  Mr.  Branch? 
A.  It  was."  (5)  "Has  any  evidence  been 
submitted  to  tbe  Jury  showing  that  Mr. 
Cooper  has  sulTered  any  damage  by  reason 
of  the  sale  of  his  interest  to  Mr.  Branch? 
and,  if  'Yes,'  state  the  amount  of  the 
damage  so  proved.  A.  No."  (6)  "When 
Mr.  Branch  purchased  Mr.  Cooper's  inter- 
est in  said  firm,  was  there  or  not  a  mis- 
take in  the  books  of  said  firm  by  which 
the  apparent  interest  of  each  partner  was 
represented  to  be  larger  in  amount  than 
it  was  in  fact?  If  'Yes,'  In  what  amount 
was  such  interest  overstated  on  said 
books?  A.  Yes;  accordiag  to  the  show- 
ing of  thebooks. "  (7)  "  When  Mi .  Branch 
puivhaserl  Mr.  Cooper's  interest,  did  he  or 
not  biise  his  offer  upon  the  amount  of  Mr. 
Cooper's  interest,  as  it  appeared  on  said 
books?  A.  He  accepted  Mr.  Cooper's 
offer. " 


We  do  not  think  the  coort  should  have 
received  this  verdict  under  tbe  facts  of  this 
case;  that,  in  fact,  it  was  no  verdict;  cer- 
tainly not  such  a  verdict  as  a  decree  could 
be  based  upon.  We  think  the  court  could 
very  well  have  refused  to  receive  the  ver- 
dict, and  declare  a  mistrial.  A  motion 
was  made  for  a  new  trial,  which  the  court 
granted,  stating  that  be  was  not  satisfied 
with  tbe  conduct  of  the  Jury.  We  are  of 
the  opinion  that  tbe  court  did  rigbt  to 
grant  a  new  trial;  and  that,  upon  a 
future  bearing  of  the  case,  proper  qaes- 
tioas  should  be  submitted  to  the  jury, 
which  they  should  be  required  to  answer, 
and  upon  the  answers  to  wbich  a  decree 
can  be  made.  Tbe  Judgment  of  tbe  court 
below  granting  a  new  trial  Is  a£Brmed. 


Sn^TVT  et  al.  r.  Chaubleb. 

(Supreme  Court  vj  Qeori/ia.    Deo.  20,  ISM.) 

HmBiim  ASB  Wirs— TiTui  to  hiim  —  EsTomL 
— Etidbnob. 

iMnd  levied  onimderezecntion  sgainst  de- 
fendant was  claimed  by  hia  wife.  The  evidence 
•bowed  a  deed  from  her  brothers  and  sistera  to 
defendant;  also  a  will  devising  the  land  to 
claimant  and  her  brothers  and  sisters:  and  two 
deeds  from  defendant  to  a  third  person  for  a  part 
of  the  land.  The  evidence  showed  that  defend- 
ant had  long  been  in  possession  of  the  land,  using 
and  leasing  it;  that  he  asserted  his  ownership; 
that  he  owed  his  wife  money,  and  Just  before 
suit  against  him  ekecnted  to  ner  s  mortage  on 
tlie  land  without  her  knowledge;  and  that,  after 
the  levy,  the  mortgage  was  foreclosed  by  claim- 
ant's attorney  without  her  knowledge.  Held, 
ttiat  tbe  title  to  the  land  was  in  defendant,  aaa 
claimant  recognized  It  in  taking  a  mortgage 
tliroagh  her  attorney. 

Error  from  superior  court,  Gwinnett 
county ;  Hdtchins,  Judge. 

Tbefollowing  is  tbe  official  report:  "An 
execution  in  favor  of  John  Silvey  &  Co. 
issued  from  a  Judgment  of  March  20, 18SB, 
against  T.  C.  Chamblee,  was  levied  on  140 
acres  ot  land  In  Gwinnett  county.  Cham- 
blee interposed  a  claim  as  agent  for  bis 
wife.  Upon  tbe  trial  of  tbe  case,  plaintiffs' 
H.  fh.  was  introduced,  and  the  claimant 
admitted  that  the  defendant  in  0.  fa.  was 
In  possession  at  tbe  date  of  tbe  levy.  The 
claimant  then  introduced  a  deed  dated 
October  19,  1873,  from  certain  persons, 
stated  In  tbe  record  to  be  five  brothers 
and  sisters  of  defendant,  probably  mean- 
ing claimant,  to  defendant,  conveying  to 
him  the  land  levied  upon.  This  deed  is  In 
tbe  form  of  an  ordinary  warranty  deed, 
and  tbe  consideration  expressed  In  it  is 
f  1,000.  Also  an  item  from  tbe  will  of 
Hosea  Camp.  By  this  item  the  testator 
gave  to  bis  executors.  In  trust  for  his  daugh- 
ter, Mrs.  Horton,  the  mother  of  claimant, 
duringthe  natural  life  ot  such  mother,  and 
then  to  be  divided  among  her  children 
equally,  S20  acres  of  land,  Including  the 
land  in  dispute,  all  of  which  tbe  testator 
estimated  to  be  worth  fl,0OO,— f500  of 
which  he  gave  her  and  her  children  with 
property  theretofore  given  to  her,  to  make 
them  equal  with  the  rest  of  his  children  In 
property  theretofore  given  them,  and 
after  accounting  for  tbe  other  f500  she 
was  to  receive  an  equal  share  in  all  his 
remainlDg  property.    Also  two  deeds  from 
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defendant  to  one  Bagwell,— one  dated 
January  10,  1879,  conveying  tbirty-one 
and  three-quarter  acrea  ol  land ;  and  tbe 
other  dated  October  3.  1882,  conveying 
thirty-three  and  three-quarter  acreit.  The 
oral  testimony  for  claimant  tended  to 
show  the  following:  Delendant  had  been 
In  poHseBBlon  of  tbe  lands  -levied  upon 
since  1878.  He  had  sold  off  to  Bagwell 
the  amount  described  In  Bagwell's  deeds. 
He  bad  given  In  the  remainder  for  taxes 
every  year  op  to  the  year  be  failed  In 
bnainesB,  when  be  quit,  and  claimant  be- 
gan to  give  it  In,  and  has  been  giving  it 
In  since  that  time.  He  first  began  busi- 
ness at  Park's  Mill,  about  one  and  a  half 
miles  from  this  land,  In  1882,  and  there 
contracted  plalntiflH'  debt.  He  paid  cash 
for  all  he  bought  up  to  1884.  At  no  time, 
while  he  was  In  business,  did  he  have  an.y 
other  lands  except  the  land  levied  on.  He 
never  told  plaintiffs  of  bis  wife's  Interest 
In  or  title  to  this  land,  nor  in  any  way 
mentioned  that  bis  wife  owned  or  had 
$600  Interest  In  the  land,  and  be  had  only 
9400.  The  deed  to  him  was  made  by 
agreement  of  all  the  heirs  of  the  estate  of 
his  wife's  mother,  and  signed  by  all  pres- 
ent, except  bis  wife,  who  was  not  present. 
He  sold  off  land  to  Bagwell,  and  with  tbe 
purchase  money  paid  himself  off  for  his 
interest  In  tbe  land,  and  now  has  no  inter- 
est in  it.  He  borrowed  money  from  bis 
wife,  and  owed  her  considerable  In  1885. 
He  gave  her  a  mortage  on  all  his  personal 
property  to  secure  a  note  for  $600,  Just  be- 
fore he  was  sued,  and  a  mortgag:e  npon 
the  land,  levied  on  to  secure  a  note  tor 
$900;  these  notes  having  been  given  for  the 
money  he  had  borrowed  from  her,  and 
for  her  Interest  in  the  land.  He  has  since 
paid  the  $600  note.  The  mortgage  on 
realty  has  been  foreclosed.  He  execntod 
these  notes  and  mortgages  to  her  without 
telling  her  about  them,  when  he  found 
that  he  was  broke,  and  without  her 
knowing  it.  The  mortgage  was  fore- 
closed by  her  attorney  to  secure  her  In 
ease  she  sboold  fail  in  her  claim  to  the 
land  levied  npon.  and  she  knew  nothing 
of  Its  foreclosure.  He  bad  bargained  for 
and  levied  on  the  Park's  Mill  place  when 
he  commenced  selling  goods,  and  supposed 
plaintiffs  thought  he  owned  that  place, 
which  was  worth  about  $3,000,  but  he 
never  told  them  what  land  he  owned; 
they  never  asked  him.  None  of  the  plain- 
tiffs were  ever  at  bis  store  while  he  sold 
goods.  Exclusive  of  tbe  land  sold  to  Bag- 
well, there  are  about  ninety-flve  acres  of 
the  land  levied  upon.  Under  tbe  item  of 
the  will  mentioned  above  there  were  six 
shares.  The  other  children  of  Mrs.  Hor- 
ton  had  received  more  money  than  claim- 
ant, so  that  her  interest  In  tbe  tract  of 
land  deeded  to  defendant  was  estimated 
at  $600,  and  that  ol  the  other  children 
who  signed  the  deed  at  $400,  which  $400 
defendant  paid.  While  claimant  was  not 
present  when  the  deed  was  signed,  she 
knew  of  the  arrangements,  except  that 
there  was  no  agreement  in  her  presence 
as  to  whom  the  deei  should  be  made. 
Since  the  deed  was  made  to  defendant,  de 
fendant  has  controlled  the  land,  and  had 
tenants  on  it,  and  claimant  has  lived  on 
the  land  all  her  life,  except  about  three 


years,  while  defendant  was  selling  goods 
at  Park's  Mill.  She  had  no  interest  in  her 
husband's  business.  In  rebuttal,  tbe 
plaintiffs  Introduced  a  mortgage  given  by 
defendant  to  claimant,  January  6,  1885, 
upon  the  land  levied  on,  to  secure  a  note 
for  $900 ;  also  a  petition  to  foreclose  said 
mortgage,  and  rule  nisi  Issued  thereon; 
also  a  role  absolute,  foreclosing  the  mort- 
gage, dated  September  14,  1887;  also  a 
mortgage  by  defendant  to  claimant  upon 
certain  personalty,  dated  November  11. 
1885,  to  secure  promissory  notes  for  $500. 
The  depositions  of  plaintiffs  were  also  In- 
troduced, which  tended  to  show  tbe  fol- 
lowing :  Defendant  came  to  their  place  of 
business,  and  bought  a  bill  of  goods,  stat- 
ing that  be  owned  from  $400  to  $600 
worth  of  real  estate,  and  they,  would  not 
haVe  sold  him  the  goods  If  he  had  not  rep- 
resented himselt  as  being  perfectly  solvent. 
These  statements  were  made  when  he 
bought  his  first  bill  of  goods,  and  occurred 
when  he  was  In  the  mercantile  business 
In  Owinnett  county,  the  connty  In  which 
the  land  in  question  lies.  He  said  he  was 
not  dependent  upon  his  store  for  a  living, 
but  bad  a  fine  farm  which  supported  him, 
and  they  believed  the  property  in  dispute 
was  his,  and  therefore  gave  him  credit; 
and  they  thought  from  his  statement  that 
he  was  perfectly  solvent,  and  therefore 
they  gave  him  credit.  One  of  them  went 
to  his  place  of  business  twice  to  collect 
money  he  owed  plaintiffs,  and  this  one 
never  heard  that  the  property  levied  nnoo 
belonged  to  any  one  else  until  It  was  lev- 
ied upon.  The  first  time  he  was  at  de- 
fendant's store  defendant  told  him  the 
property  was  his,  and  the  next  time  he 
saw  defendant  at  his  honse.and  defendant 
again  told  him  it  was  his.  At  the  last- 
mentioned  time  claimant  was  present, 
passing  in  and  oat  of  the  room.  Plain- 
tiffs would  not  have  given  defendant  credit 
bad  they  known  his  wife  was  setting  up 
a  claim  to  the  property,  or  an  interest  in 
it.  They  believed  defendant's  statement 
that  the  property  levied  upon  was  his. 
One  of  plaintiffs  testified  that  when  the 
first  goods  were  sold  to  delendant  he 
was  not  at  Park's  Mill.  The  Jury  fonnd 
for  claimant  *  all  the  land,  to-wit,  ninety- 
seven  and  a  half  acres,  not  sold  by  T.  C. 
Chamblee  to  O.  L.  Bagwell,  not  subject;' 
and  plamtiffs  moved  for  a  new  trial  upon 
the  grounds  that  the  verdict  was  contrary 
to  law,  evidence,  etc.,  and  contrary  to  the 
charge  of  the  court.  The  motion  was 
overruled,  and  plaintiffs  excepted." 

C.  if.  Brand,  for  plaintiffs  in  error.  F. 
F.  Julian,  for  defendant  in  error. 

Blandford.  J.  A  motion  for  a  new 
trial  was  made  In  this  case  upon  the 
ground  that  tbe  verdict  was  contrary  to 
law  and  the  evidence,  which  the  court 
overruled,  and  plaintiffs  in  error  excepted. 
We  are  of  the  opinion  that  a  new  trial 
should  have  been  granted  upon  the 
grounds  stated  In  tbe  motion.  Tbe  evi- 
dence shows  very  plainly  that  the  title  to 
the  property  levied  on  was  in  tbe  hus- 
band ol  tbe  claimant,  (who  is  tbe  defend- 
ant in  error  ;>  that  she  recognised  it  by 
taking  a  mortgage  to  the  property  from 
her  husband  tu  herself,  which  was  fore- 
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closed;  and,  althoagb  she  alleges  tbat 
IhlM  wns  done  wltbout  her  knowledge  or 
consent,  it  la  not  shown  thut  the  attorney 
who  acted  for  her  was  not  in  'act  her  at- 
torney; BO,  therefore,  what  be  knew,  the 
law  charged  her  with  knowing.  We 
think  the  court  did  wrong  to  refuse  to 
Krant  a  new  trial  in  this  case,  and  the 
]adgment  to  therefore  reversed. 


f  OWUCB  V.  jACKBOir. 

{Supreme  Court  of  Otoruia.    Deo.  20,  1890.) 

ABBITSl.nO]F— SUBHISSIOH  AXB  AWAXD— Es- 

Torrai. 

1.  It,  after  another  is  sabstltated  for  one  of 
the  colKinal  arbitrators  chosen  nnder  the  agree- 
ment to  submit,  a  party  submits  bis  case,  be  oan- 
not,  after  the  award,  complain  that  the  sulisti- 
taUon  was  without  lils  consent. 

3.  An  agreement  to  submit  to  arbitration  a 
suit  for  damages  for  overflowing  land  provided 
tbat  "all  the  matters  in  controversy  *  *  *  set 
forUi  in  the  pleadings"  should  be  submitted,  and 
that  the  award  should  be  made  to  cover  "all  dam- 
ages to  lands,  oropa. "  etc  Held,  that  the  award 
of  expenses  for  ditohing  claimed  in  the  bill,  and 
of  damages  to  crops  and  lands,  were  within  the 
matter  submitted. 

8.  Defendant  cannot  eoKept  to  the  award  on 
the  ground  ttiat  it  is  ngnssrive  where  the  exoep- 
tioDs  do  not  show  that  tho  awavd  was  the  result 
of  fraud,  accident,  or  mistake. 

4.  Exceptions  to  an  award  on  the  ground  that 
it  is  contrary  to  the  evidence  is  demurrable  if  a 
foil  and  complete  brief  of  the  evldenoe  baa  not 
been  filed. 

Error  from  snperior  coart,  Qwlnnett 
econty;  Hutchimob,  Judge. . 

Tbe  following  Is  the  official  report: 
"Fowler  sued  Jackson  and  Mrs.  Jackson, 
making  tbe  following  allegations  in  brief: 
On  January  1, 1887,  petitioner  owned  cer- 
tain  land  In  Gwinnett  connty,  describing 
it,  lying  on  and  adjacent  to  Alcovy  river, 
and  bad  on  the  lands  thirty -Ave  acres  of 
bottona  lands,  very  productive,  yielding 
cropa  worth  f76.00  per  acre  annually;  the 
land  being  of  tbe  value  of  fSO.OO  per  acre, 
and  of  tbe  yearly  net  value  of  fSO.OO  per 
acre  for  cultivation.  Defendants  erected, 
without  bis  consent,  and  maintained  on 
the  river,  a  dam.  by  which  the  natural 
flow  of  water  was  obstructed,  and  tbe 
water  caused  to  flow  backwards  to  a 
great  depth  beyond  the  line  of  defendants' 
land  and  onto  the  land  of  petitioner,  so  that 
tbe  lands  of  petitioner  were  overflowed, 
and  rendered  too  wet  for  cultivation,  iorc- 
ing  him  to  abandon  a  part  of  tbem  entirely, 
and  decreasing  the  production  of  the  por- 
tion be  attempted  to  cultivate  at  least 
one-half.  The  dam  causetl  tbe  bed  of  the 
stream  to  fill  np  with  sand  and  other  ob- 
structions, and  backed  the  water  Into  bis 
drain  ditches,  and  filled  them  with  sand, 
until  be  could  not  keep  them  open;  and 
tbe  water,  elevated  by  tbe  sand  and  ob- 
structions, overflowed  his  tillable  land, 
and  by  seepage  and  percolation  rendered 
them  too  wet  lor  cultivation,  destroying 
his  cropH,  and  rendering  two  to  three 
acres  too  wet  to  be  planted,  of  which  he 
was  forced  to  abandon  the  cultivation, 
damaging  him  $600.  or  other  large  sum; 
and  by  the  causes  above  mentioned  the 


value  of  bis  bottom  lands  has  been  depre- 
ciated twenty  to  twenty -five  dollars  per 
acre,  as  well  as  depriving  him  of  tbe  an- 
nual profits  of  the  same.  Because  of  tbe 
obstruction  and  the  backing  of  the  water 
be  has  been  compelled  to  expend,  in  pre- 
paring and  locating  water-races  and  aque- 
ducts to  convey  tbe  natural  flow  of  tbe 
water  to  the  river,  and  to  supply  tbe 
ditches  heretofore  provided  to  curry  oft 
tbe  water,  f  200.  He  has  been  further  in- 
jured in  the  sum  of  fSOO  by  damages  to  bis 
crops  in  the  ways  above  mentioned,  raised 
on  the  bottom  lands  during  1887  and  18S8. 
Defendants  pleaded  tbe  general  Issue,  and 
also  the  statute  of  limitations,  alleging 
tbat  it  bad  been  fifteen  years  since  the 
dam  was  erected  to  its  present  height. 
By  agreement  of  the  parties  '  all  tbe  mat- 
ters in  controversy  between  said  parties 
as  set  forth  in  the  pleadings'  were  sub- 
mitted to  four  named  arbitrators  and 
such  other  arbitrator  or  umpire  as  said 
arbitrators  might  select.  It  was  provided 
in  the  submission  that  tbe  award  to  be 
made  should  cover  'all  damages  to  lands, 
crops,  etc.,  up  to  the  date  of  said  arbitra- 
tion,' and  that  the  award  should  be  final 
and  conclusive,  and  be  returned  to  and 
made  the  Judgment  of  tbe  superior  conrt 
of  the  county.  The  arbitrators  named, 
together  with  John  M.  Mills  as  umpire, 
made  an  award  tbat  defendants  pay  to 
petitioner  $1,050 '  as  damages  to  tbe  crops 
and  lands  and  expenses  Incurred  in  ditch- 
ing, etc.,  of  his  lands  for  the  years  above 
mentioned,' 'the years  above  mentioned' 
being  1887, 1888,  and  up  to  the  date  of  the 
award  in  1889.  The  award  also  made  pro- 
vision as  to  costs.  To  this  award  defend- 
ants filed  nine  exceptions,  and  filed  with 
tbem  what  they  stated  to  be  a  brief  of  evi- 
dence submitted  on  tbe  trial.  Tbe  peti- 
tioner demurred  to  all  these  exceptions, 
and  tbe  demurrer  was  sustained  as  to  tbe 
first,  third,  fifth,  and  eighth  exceptions, 
and  overruled  as  to  the  second,  fourth, 
sixth,  seventh,  and  ninth.  Tbe  exceptions 
as  to  which  the  demurrer  was  not  sus- 
tained were  as  follows:  '(2)  Because.after 
J.  M.  Patterson  bad  been  duly  selected  by 
the  arbitrators  as  tlie  " other  arbitrator 
or  umpire. "  and  had  been  sworn  as  such, 
at  tbe  instance  and  request  of  pledntiffhe 
was  summarily  discharged  from  the  con- 
sideration of  the  case,  and  one  John  M. 
Mills  was  BDbstitnted  in  his  stead,  with- 
out defendants'  consent.'  '(4)  Because  it 
was  provided  by  tbe  submission  that  tbe 
award  should  cover  the  damages  to  the 
lands  of  plaintiff  and  to  bis  crops,  where- 
as the  arbitrators  awarded  damages  for 
the  "crops  and  lands,  and  expenses  in- 
curred in  ditching,  etc."'  '(6)  Because  the 
evidence  shows  tbat  the  supposed  dam- 
ages of  plaintiff  cannot  be  more  than  the 
imaginary  or  possible  result  of  defend- 
ants' acts,  and  are  therefore  too  remote 
to  be  the  basis  of  a  recovery.  (7)  Because 
the  award  is  unreasonable,  grossly  ex- 
cessive, and  shocking  to  the  moral  sense, 
it  being  for  a  sum  greater  than  the  entire 
value  of  the  freehold.'  '(9)  Because  the 
award  is  made  up  of  the  imaginary  Injury 
to  the  freehold,  and  not  tbe  proved  im- 
pairment of  tbe  prodnctire  capacity  of  the 
lands,  and  is  without  evidence  to  author- 
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ise  It.'  The  demurrer  to  tbeee  ezcoptloiiB 
was  upon  tbe  foUowlos  grounds:  '(2) 
Because  said  exceptions  do  not  show  tbat 
detendants  objected  to  Mills  acting  as  one 
of  tbe  arbitrators.  (3)  Because  exceptions 
tourtb,  flftb,  sixth,  seventh,  and  ninth  are 
not  legal  and  proper  exceptions  to  an 
award.'  *(5)  That  said  exceptions  do  not 
show  tbat  tbe  award  Is  the  result  of 
fraud,  accident,  or  mistake,  or  that  It  Is 
otherwise  Illegal.  (6)  Tbat  there  is  no 
proper,  full,  and  complete  brief  of  tbe  evi- 
dence, or  such  brief  as  tbe  law  requires  of 
the  testimony,  filed  In  this  case.'  Tu  the 
decision  of  tbe  court  overruling  the  de- 
murrer to  tbe  second,  fourth,  sixth,  sev- 
enth, and  ninth  exceptions  tbe  petitioner 
excepted. " 

C.  H.  Brand  and  T.  M.  Peefilea,  for 
plaintiff  In  error.  N.  L.  HutcbiDga,  Jr., 
and  S.  J.  Winn,  tor  defendant  in  error. 

BLANnFORD,  J.  TblB  case  was  sub- 
mitted to  arbitrators,  wbo  made  an 
award  in  favor  of  tbe  plaintiff  in  error,  to 
which  award  certain  exceptions  were  filed 
by  tbe  defendant  In  error.  A  demurrer  to 
tbe  exceptions  on  the  part  of  tbe  plaintiff 
In  error  was  sustained  as  to  the  first, 
third,  fifth,  and  eighth  exceptions,  and 
overruled  as  to  the  second,  fourth,  sixth, 
seventh,  and  ninth. 

1.  The  second  exception  talcen  to  the 
award wasasfollows:  "BecanseafterJ. M. 
Patterson  had  been  duly  selected  by  the 
arbitrators  as  the  other  arbitrator  or  um- 
pire, and  had  been  sworn  as  such,  at  the 
instance  and  request  of  plaintiff  be  was 
Bummarny  discharged  from  the  considera- 
tion of  tbe  case,  and  one  John  M.  Mills 
was  substituted  in  bis  stead,  without  de- 
fendant's consent."  We  think  thedemnrrer 
to  this  exception  should  also  have  been 
frustained.  It  not  appearing  tbat  the  de- 
fendant made  any  objection  to  Mills  act- 
ing as  umpire;  and,  the  defendant  having 
gone  on  and  aubralt^ed  bis  case  to  the  ar- 
bitrators with  Mills  acting  as  umpire, 
without  objection,  we  think  It  is  now  too 
late  to  object  to  tbe  substitution  of  Mills 
tor  tbe  original  umpire.  Tbis  action  in 
tbe  premises  amounted  to  a  consent  on 
bis  part  that  Mills  should  act  as  such  um- 
pire, and  therefore  we  tbinlc  tbe  court 
erred  in  overruling  tbe  demurrer  to  tbis 
exception. 

2.  Tbe  fourth  exception  was  that,  al- 
though it  was  provided  by  the  submission 
that  tbe  award  should  cover  uuly  the 
damage  to  the  lands  of  plaintiff  and  to  his 
crops,  tbe  arbitrators  awarded  damages 
for  tbe  "crops  and  lands,  and  expenses  in- 
curred In  ditching,  etc."  We  think  the  de- 
murrer to  this  exception  should  also  have 
been  sustained,  as  the  finding  by  the  arbi- 
trators, in  our  opinion,  was  fully  within 
the  matter  submitted  to  them  under  tbe 
submission  in  writing. 

8.  We  think  the  court  erred  also  In  over- 
ruling tbe  demurrer  to  the  sixth  excep- 
tion, which  was:  "Because  the  evidence 
shows  tbat  the  supposed  damages  of 
plaintiff  cannot  be  more  than  the  imagi- 
nary or  possible  result  of  defendant's  acts, 
and  are  therefore  too  remote  to  be  the 
basis  of  a  recovery."  We  think  the  finding 
of  the  arbitrators  was  authorized  by  tbe 


articles  of  submission   entered    Into  be- 
tween the  parties  to  this  case. 

4.  We  think  the  court  further  erred  in 
overruling  tbe  demurrer  to  the  seventh 
and  ninth  grounds  of  exception,  which 
complain  that  tbe  award  Is  unreasonable, 
grussly  excessive,  and  shocking  to  tbe 
moral  sense,  being  for  a  sum  greater  than 
the  entire  value  of  the  freehold,  and  not 
being  authorized  by  the  evidence,  etc.  We 
do  not  think  these  grounds  of  exception 
are  well  taken  under  the  submission  and 
tbe  facts  presented  to  the  arbitrators,  and 
the  demurrer  to  the  same  should  have 
been  sustained.  Furthermore,  we  do  not 
think  the  exceptions  show  that  tbe  award 
was  the  result  of  fraud,  accident,  or  mis- 
take, or  that  It  was  otherwise  illegal,  be- 
ing exceptions  in  law,  and  not  exceptions 
in  fact.  If  the  exceptions  bad  been  that 
the  award  was  contrary  to  tbe  evidence 
in  the  case,  then  a  full  and  complete  bri^ 
of  tbe  evidence  (or  such  a  brief  as  the  law 
requires)  should  have  been  filed;  and.lt 
not  appearing  tbat  such  a  brief  was  filed 
In  tbe  case,  we  think  the  court  committed 
error  In  overruling  thedemnrrer  to  tbe  ex- 
ceptions, and  the  Judgment  of  the  court  is 
therefore  reversed. 


Gbobgia  Railroao  &  Bankinq  Co.  t. 
Brown. 

(Aipreme  Court  of  Qtorgia.   DeoL  20,  18B0.) 

llABtSB  AKD  SbBVAKT  —  IHJUIUBS  TO  SSBVAHTS— 

Railroad  Bmpi/Otbs. 
In  Georgia,  a  railroad  company  Is  liable 
for  injnries  to  an  employe  wholly  oauaed  by  the 
negUsence  of  a  fellow-servant,  wliether  or  not 
such  Injuries  are  oonneoted  with  the  running  of 
trains. 

Error  from  superior  court,  Ricbmond 
county ;  Ronkt,  Judge. 

J.  B.  dimming  and  Bryan  Cnmrntng,  for 
plaintiff  In  eiTor.  Twigga  Ji  Verderjr,  tor 
defendant  In  error. 

BUANDFOHD,  J.  BrowD  was  employed 
by  the  Georgia  Railroad  &  Banking  Com- 
pany to  work  in  its  shops,  and  was  In- 
jured by  tbe  falling  of  a  certain  piece  of 
timber  upon  bis  foot,  caused  by  reason  of 
the  alleged  negligence  of  one  of  tbe  em- 
ployes of  tbe  company  in  failing  to  take 
hold  of  the  timber,  whereby.  In  conse- 
quence of  Its  weight,  it  tell  upon  his  tout. 
and  crushed  it.  A  verdict  was  bad  for  the 
plaintiff,  and  the  railroad  company  moved 
for  a  new  trial,  which  was  refused  by  the 
court,  and  it  excepted,  and  says  the  court 
erred  In  refusing  to  grant  a  new  trial  apon 
each  and  every  ground  of  its  motion. 

1.  It  Is  alleged  in  the  motion  for  a  new 
trial  that  the  verdict  is  contrary  to 
evidence  and  the  principles  of  equity  and 
Justice,  and  strongly  and  decidedly  against 
the  weight  of  the  evidence.  Looking  to 
the  testimony  in  the  case,  we  find  tbat  the 
same  is  somewhat  conflicting;  but  we 
think  there  was  sufllcleut  evidence  to  sus- 
tain tbe  verdict,  and  therefore  tbe  plain- 
tiff In  error  can  take  nothing  by  the  first 
threegroundsof  the  motion  for  a  new  trial. 

2.  The  next  error  complained  of  is  that 
the  court  erred  In  refusing  to  charge  the 
Jury,  at  the  request  of  counsel  for  the  plain- 
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tm  in  error,  aa  fullows:  "If  the  Injury  to 
tbe  plalntiB  wonld  not  have  resulted  ex- 
cept by  the  negligence  of  a  feltow-aervant, 
and  each  negligence  of  tbe  fellowHservant 
caused  tbe  injury,  he  cannot  recover." 
Upon  this  ground  of  error  this  court  was 
asked  to  review  tbe  case  of  Railroad  Co. 
▼.  Ivey,  73  Oa.  499.  In  looking  at  tbat 
case  it  will  be  seen  that  tbe  same  able 
counsel  asked  this  court  to  review  the  de- 
cision in  Che  case  of  Thompson  v.Ballroad 
Co.,  54  Oa.  509,  in  which  case  It  was  held: 
(1)  "A  railroad  company  Is  liable  for  in- 
juries to  tbe  person  of  an  employe  by  tbe 
nesUgecce  or  misconduct  of  other  em- 
ployes of  thecompany,  wbetbersacta  injur- 
ies areconnected  with  the  running  of  trains 
or  otherwise. "  (2)  "The  only  distinction 
made  in  the  Code  between  an  employe 
so  Injured  and  other  persons  so  injured 
is  tbat  the  employe  must  be  wholly  blame, 
less  to  authorise  a  recovery;  others  may 
recover,  though  partly  at  fault. "  In  the 
casein  73  Ga.  (Railroad  Co.  v.  Ivey,  supra,) 
tbe  decision  in  Thompson's  Case  was  re- 
viewed,  at  tbe  request  of  the  able  counsel 
for  the  plalntift  Id  error,  and  tbeconrt  held 
tbat,  "  under  tbe  statute  law  of  this  state, 
a  railroad  company  is  liable  for  injuries  to 
tbe  person  of  an  employe  by  tbe  negligence 
or  misconduct  of  other  employes  of  tbe 
company,  without  negligence  on  bis  part, 
whether  snob  injuries  are  connected  with 
the  running  of  trains  or  not.  That  decis- 
ion has  stood  for  nine  years,  and  the  doc- 
trine of  8tan  deelaki  applies. "  The  decis- 
ion in  Thompson's  Case  was  made  in  1875, 
and  baa  now  stood  for  15  years.  1'here 
bas  l>6en  no  attempt  on  tbe  part  of  the 
l^islatnre  to  alter  tbe  construction  of  the 
statutes  of  this  state  which  were  therein 
passed  upon  by  this  court,  and  we  do  not 
feel,  nnder  the  circumstances  of  this  case, 
tbat  we  sbonld  interpose  now  to  place  a 
differrot  constmctlon  upon  those  statutes 
tban  was  done  in  tbat  case.  We  think 
the  reasoning  of  Chief  Justice  Jackson  in 
tbe  case  of  Railroad  Co.  v.  Ivey,  supra, 
are  convct,  and  we  will  notfurther  inquire 
as  to  tiie  correctness  ot  tbe  decision  in 
Thompson  T.  Railroad  Co. ;  and,  while  we 
bare  carefully  considered  the  decision 
sought  to  be  reviewed,  we  ha  ve been  led  to 
tbe  conclnsion  tbat  nnder  tbe  statutes  ot 
tbls  state,  and  for  the  reasons  stated  in 
that  decision,  tbe  ruling  therein  was  cor- 
rect. It  is  therefore  sustained.  Judgment 
affirmed 


East  Tkknessee,  V.  &  O.  Rt.  Co.  ▼.  Wab- 

MACK. 

(Supreme  Court  tf  Oeorgia.    Deo.  20,  1890.) 

KseuoBxas— HsABCBS  or  Damaoss— ImiTBuo- 
nom. 

1.  In  an  action  tor  injuries  to  plaintiff's 
mules  and  wagon  caused  by  collision  with  de- 
fondant's  train,  an  instraotion  that  the  measure 
of  damages  la  the  difference  in  the  value  of  the 
moles  iMoOre  and  after  the  injury  occurred,  and 
any  damage  on  account  of  loss  of  time  of  the 
mules,  ia  not  prejudicial  to  defendant,  where  It 
does  not  at>pear  that  the  Jury  added  any  dam- 
age on  account  of  loss  of  time  of  the  mules. 

S.  Where  it  appears  that  the  injury  occurred 
by  reason  of  defendant's  violation  of  the  Ian  in 
running  its  train  in  an  Illegal  manner,  an  in- 


struction that,  if  the  Injury  would  not  have  oc- 
curred but  for  SDch  violation  of  law,  the  com- 
pany would  be  liable,  otherwise  it  would  not,  ia 
properly  refused. 

3.  The  admission  of  evidence  as  to  the  value 
of  the  hire  of  the  mules  is  not  reversible  error, 
where  it  does  not  appear  that  any  damage  was 
allowed  because  of  such  hire,  and  Uie  amount  of 
damages  allowed  was  author!^  by  evidence  aa 
to  the  injury  to  the  wagon  and  mules. 

Error  from  superior  court,  Whltfleld 
county;  Milnrr,  Judge. 

MuiJdox  &  Longlvy,  Dorsey  &  Bo  well, 
and  Bacon  <ft  Rutherford,  for  plaintiff  in 
error.  B.  J.  Jk  J.  MeC&my,  (or  defendant 
in  error. 

Blandford.  J.  Defendant  In  error  sued 
tbe  railway  company  for  damages  sus- 
tained by  reason  of  the  n^Ugent  running 
of  the  company's  train,  whereby  a  collis- 
ion was  caused  with  defendant's  wagon 
and  team.  In  which  tbe  wagon  was  dam- 
aged and  the  mules  badly  crippled.  A  ver- 
dict was  had  for  the  defendant  in  error. 
The  railway  company  moved  for  anew 
trial,  which  was  overruled  by  tbe  court, 
and  it  excepted. 

1.  It  Is  complained  by  tbe  plaintiff  in  er- 
ror that  the  verdict  of  the  Jury  was  con- 
trary to  law,  to  tbe  evidence,  etc.  We 
think,  however,  tbat  the  verdict  was  in 
accordance  with  the  law  and  the  evi- 
dence In  tbo  case. 

2.  It  is  further  alleged  as  error  tbat  tbe 
court  charged  the  Jury  that "  tbe  measure 
of  damages  is  the  difference  In  tl:e  value 
of  the  mules  before  and  after  tbe  injnry 
occurred,  and  you  may  add  thereto  any 
damage  the  plaiutlB  may  have  sustained 
on  account  of  loss  ot  time  of  the  mules,  it 
tbe  proof  shows  any."  We  do  not  think 
the  plaintiff  in  error  was  in  any  ways  In* 
Jured  by  this  charge,  as  It  does  not  appear 
that  the  Jury  added  to  their  verdict  any 
damage  on  account  of  the  loas  of  time  of 
the  mules. 

8.  The  fourth  assignment  of  error  cont- 
plains  that  the  court  refused  to  give  the 
following  request  In  charge  to  the  Jury* 
"A  railroad  company' would  not  be  liable 
for  an  Injury  simply  because  at  the  time 
the  Injury  happened  the  train  might  be 
running  or  handled  in  a  manner  forbidden 
bylaw,  but  to  make  thecompany  liable 
in  sucb  a  case  the  failure  to  comply  with 
the  law  must  operate  as  a  cause  of  the  In- 
jury ;  in  other  words,  if  tbe  injury  would 
not  have  occurred  but  for  sucb  violation 
of  law,  then  the  company  would  be  liable; 
otherwise  It  would  not."  We  think  the 
court  did  right  to  refuse  this  charge,  be- 
cause, according  to  the  evidence,  it  appears 
tbat  the  injury  occurred  by  reason  of  the 
company  having  violated  the  law  in  run- 
ning its  train  to  and  over  tbe  crossing  in 
an  illegal  manner. 

4.  The  fifth  assignment  of  error  com* 
plains  tbat  the  court  permitted  the  wit- 
ness Andrew  Warmack  to  testify  tbat  the 
hire  of  the  mules  was  worth  f 2.76, and  tbe 
driver  would  be  worth  50  cents,  per  day, 
which  would  make  tbe  hire  ot  tbe  mules 
13.25  per  day ;  this  testimony  being  ob- 
jected to  on  the  ground  that  it  was  illegal, 
and  that  the  pleadings  did  not  authorize 
tbe  Introduction  of  proof  of  value  of  tbe 
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mnles,  there  being  nothing  claimed  in  the 
declaration  for  hire.  We  do  not  tblnk 
there  waa  any  error  In  permitting  thin  tes- 
timony, at  least  not  such  error  as  would 
give  the  plalutiti  in  error  a  right  to  com- 
plain of  here.as  It  does  not  appear  from  the 
record  that  the  Jury  allowed  any  dam- 
ag:e  on  account  of  the  loss  of  hire  of  the 
mules,  and  the  amount  of  damages  found 
by  the  jury  was  fully  authorized  by  the 
evidence  as  to  the  Injury  to  the  wagon 
and  mules,  which  damage  was  sufficiently 
alleged  in  the  declaration.  Judgment 
affirmed. 


Crawford  t.  Ryals. 

(Supreme  Court  of  Oeoryia.    Dea  SO,  1890.) 

Fbaotice  — DiamssAik 

In  an  action  for  the  Mlllntr  of  a  cow  and 
«alf,  where,  after  plaintiff  atates  that  he  will  not 
inBiat  on  damages  for  the  lulling  of  the  oslf,  de- 
fendant moves  to  diamiae  on  the  eronnd  that  the 
amount  in  controversy  is  tUtaa  reduced  below  the 
court's  Jurisdiction,  whereupon  plaintiff  aaya 
that  he  will  insist  on  all  the  damages,  the  mo- 
tion is  properly  overruled. 

Error  from  dty  court  of  Gartersville; 
Nkkl,  Judge. 

M.  R.  Iftaaaen,  forplalntlttlnerror.  J. A. 
Baker,  for  defendant  In  error. 

Blandfobd,  J.  This  was  an  action 
brought  In  the  city  court  of  Carters vtlle 
by  Ryals  against  Crawford  and  Hicks  to 
recover  damages  for  the  killing  of  a  cow 
and  calf,  which  damages  were  alleged  to 
be  9120.  The  plaintiff  recovered  a  verdict 
In  the  court  below  against  Crawford,  who 
made  a  motion  for  a  new  trial  upon  the 
following  grrounds:  (1)  Error  in  refusing 
to  nonsuit;  (2)  verdict  contrary  to  evC 
dMice,  etc. ;  (3)  error  in  refusing  the  mo- 
tion to  dismiss  the  action.  Thecourtover- 
ruled  the  motion  for  a  new  trial,  and 
■Crawford  excepted. 
'1.  We  think  there  was  no  error  In  refus- 
ing to  nonsuit  the  case,  as  we  think  the 
evidence  was  sufficient  to  authorise  the 
-case  being  submitted  to  a  Jury.  Nor  do 
we  think  the  verdict  was  contrary  to  the 
law  or  the  evidence;  we  find  the  evidence 
was  sufficient  to  authorize  the  Jury  to  find 
as  they  did  In  this  case. 

2.  The  plaintiff  having  stated  that  he 
would  not  insist  upon  a  verdict  for  dam- 
ages for  the  killing  of  the  calf,  the  defend 
ant  in  the  court  below  moved  to  dismiss 
the  action  because  it  reduced  the  claim  of 
the  plaintiff  to  under  flM,  and,  according 
to  the  law  organising  the  city  court  of 
€arten»7ille,  that  court  did  not  have  Juris- 
diction of  any  amount  under  f  100.  There- 
upon the  plaintiff,  before  any  Judgment 
was  rendered  by  the  court  on  the  motion 
to  dismiss,  said  be  would  Insist  upon  dam- 
ages tor  the  killing  of  the  calf.  The  court 
then  overruled  the  motion  to  dismiss,  and 
this  ruling  Is  complained  of.  We  tblnk 
the  court  very  properly  overruled  the  mo- 
tion, and  committed  no  error  in  so  doing. 
And,  in  looking  upon  the  whole  case,  we 
discover  no  error  committed  on  the  part 
of  the  court  below,  and  the  Judgment 
overruling  the  motion  for  a  new  trial  is 
therefore  affirmed. 


MooRB  et  al.  v.  Huuoins. 
(Supreme  Court  <tf  Oeoraia-    Dec.  iO,  1900.) 
Bill  ov  Bzopnom— Bbixt  of  Evmmaa. 
The  brief  of  the  evidence  filed  on  motion 
for  a  new  trial  !s  part  of  the  record,  and  may  be 
specified  as  the  ■'brief  of  the  evidenoe"  in  the 
bill  of  exceptions,  without  greater  particularity, 
under  Code  Qa.  i  42.53,  making  aaoh  brief  part  of 
the  record,  and  providing  that  it  need  not,  "ex- 
cept by  reference  thereto, "  tie  embodied  in  the 
bill  of  exceptions. 

Error  from  superior  court.  Hail  county ; 
Wbi.lbornr.  Judge. 

T.  W.  Rucker  and  jt. C.  Danlap.tor  plaln- 
tlOs  In  error.  A.  S.  Erwin,  F.  M.  Johnson, 
and  J.  L.  HopkJna,  for  defendant  in  error. 

Blandfobd,  J.  1.  The  court  granted  a 
new  trial  In  thlscase.  This  being  the  first 
grant  of  a  new  trial,  we  see  no  error  on 
the  part  of  tbecourt  In  granting  tbeaame; 
and  whatever  errors  the  court  may  have 
committed  ou  the  former  trial  of  the  rase 
It  is  to  be  presumed  be  will  correct  on  the 
next  trial. 

2.  A  motion  waa  made  to  dtomiiM  this 
cane  upon  the  hearing  before  this  court, 
upon  tbe  ground  tbat  tbe  record  was  not 
properly  specified  in  tbe  bill  of  ezomtions. 
Tbe  specIflcatlcHi  Is  asfoUows :  "  All  of  tbe 
evidence  embraced  in  said  brief  Is  material 
to  a  clear  understanding  of  the  errors  com- 
plained of,  and  Is  specifleally  referred  to 
and  made  a  part  ol  this  bill  of  exooptions. 
The  petition,  plea,  motion  tor  new  trial, 
brief  of  evidence,  and  tbe  affidavit  of  H.  H. 
Hngglns  as  to  newly-discovered  evidence, 
are  parts  of  tbe  record  material  to  a  clear 
understanding  of  tbe  errors  complained 
of. "  The  certificate  of  the  Jadge  certifles 
tbat  the  bill  of  exceptions  Is  true,  and  con- 
tains all  tbe  evidence,  and  specifies  all  tbe 
record,  material  to  a  clear  understanding 
of  tbe  errors  complained  of;  and  directs 
tbe  clerk  of  the  court  of  Hall  county  to 
make  out  a  complete  copy  of  socb  parts 
of  the  record  in  the  case  as  are  In  tbe  bill 
of  exceptions  speeifled,  and  to  certify  tbe 
same  as  such,  etc.  We  think  tbe  bill  of 
exceptions  specifies  fully  and  particularly 
such  parts  of  the  record  as  the  plaintiff  in 
error  desired  brought  to  this  coart,  and 
the  court  below  ordered  the  clerk  to  send 
np  such  parts  of  the  record  as  are  speci- 
fied. This  was  all  tbat  the  act  prencrib- 
Ing  in  what  manner  writs  of  error  are  to 
he  brought  to  this  court  requires  to  be 
done.  The  brief  of  the  evidence  filed  npon 
the  motion  for  a  new  trial  in  this  case  is  a 
part  of  tbe  record,  and  may  be  specUled  aa 
such,  and  need  not  be  specified  more  par> 
ticnlarly  as  tbe  testimony  of  certain  wit- 
nesses and  certain  documentary  evidence 
Introduced  upon  the  trial.  Tbe  brief  of 
evidence  Is  but  a  part  of  the  record,  al- 
though it  may  contain  many  facts  and 
many  particulars;  and,  when  it  la  speci- 
fied as  a  part  of  the  record,  this  compHea 
with  the  terms  of  the  aet.i  We  tblnk, 
therefore,  the  defendant  in  error  can  take 

■Code  Ga.  |  4258,  provides:  "The  brief  of  the 
evidence  on  motion  for  a  new  trial,  filed  and  ap- 
proved according  to  law,  is  hereby  declared  to  be 
a  part  of  the  record  of  the  case  to  which  it  ap- 
plies, and  need  not,  except  by  reference  thereto, 
be  embodied  in  the  bill  of  exceptions. " 
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nothins  from  his  inotion  to  dismiw  this 
case.  Motion  overruled.  Jadgment  aN 
firmed. 


TTallacb  v.  C0L.UUBIA  &  O.  R.  Co. 

(Supreme  Court  of  South,  Carolina.    Feb.  9, 
1891.) 

RULROADS— ColWmOOTIOU— IWJTJRT  TO  LAKD- 
OWMER. 

A  complaint  In  an  action  against  a  railroad 
company,  which  alleges  that  defendant,  being  th« 
owner  of  a  right  of  way  through  plaintiff's  land, 
wrongfully  erected  an  obstruotion  across  the 
streams  on  said  land,  whereby  it  was  flooded,  to 
the  great  damage  of  plaintiff,  does  not  state  a 
cause. of  action,  as  it  does  not  show  that  the  ob- 
struction was  wanton  or  negligent,  or  that  de- 
fendant could  have  oonstmcted  Its  road  so  as  to 
avoid  the  injury  complained  of. 

Appeal  from  comrnon  pleas  circuit  coart 
ol  Fairfield  county;  Norton,  Judge. 

J,  a.  Cotbntn  and  B.  L.  Abaejr,  for  ap- 
pellant. BagfidaJe  &  Ragadale  and  Mo- 
Donald  A  DouglHBS,  (or  respondent. 

McIykb,  J.  This  was  an  action  to  re- 
cover damages  alleged  to  nave  been 
caused  by  certain  obstructions  to  the  nat> 
ural  flow  of  certain  streams  of  water  run- 
ning tbrongh  plaintiff's  land,  by  the  erec- 
tion of  a  dam  over  and  across  the  same  by 
the  defendant,  and  also  that  defendant  be 
required  forthwith  toremovesaid  obstruc- 
tions. An  oral  demurrer  was  interposed 
upon  the  ground  that  the  complaint  did  not 
state  facts  suiHcient  to  constitute  a  cause 
of  action,  which  being  overraled,  the  case 
proceeded  to  trial,  which  resulted  in  a  ver- 
dictin  favorof  the  plaintiff  forfZ.SOO.  The 
defendant  gave  due  notice  of  appeal,  al- 
leging error  in  refusing  to  sustain  the  oral 
demurrer,  and  also  in  certain. charges,  and 
refusals  to  charge,  as  pointed  out  in  the 
exceptions.  Inasmuch  as  it  does  not  ap- 
pear in  the  "case"  that  any  Judgment  has 
ever  been  entered  on  the  verdict,  the  re- 
spondent insists  that  the  only  issue  which 
can  be  considered  here  is  that  arising  on 
the  demurrer;  there  being  no  notice  o{ 
appeal  from  any  final  Judgment,  although 
tbe  notice  of  appeal  which  was  given  does 
state  that  it  will  also  be  based  upon 
certain  exceptions  to  the  charge  of  the  <:lr- 
cnit  Judge.  Under  the  view  which  we  take 
of  the  demurrer,  it  will  not  be  necessary 
to  consider  the  technical  point  thus  raised 
by  respondent  as  to  tbe  form  and  scope  of 
tbe  appeal. 

The  sole  question,  therefore,  which  we 
propose  to  consider,  Is  whether  the  com- 
plaint contains  sufficient  allegations  of 
fact  to  constitute  a  cause  of  action  In  fa- 
vor of  tbe  plaintltr  against  the  defendant. 
These  allegations  are  substantially  as  fol- 
lows :  That  the  defendant  was  a  corpora- 
tion duly  organized  under  the  laws  of  this 
state,  and  was  the  owner  of  a  track  or 
road-bed  which  passed  through  the  lands 
of  plaintiff;  that  the  defendant  was  given 
tbe  right  of  way  through  said  lands;  that 

Slaintiff  was  tbe  owner  of  a  large  body  of 
ind  through  which  tbe  waters  of  certain 
streams  were  accustomed  to  flow,  and 
was  entitled  to  the  free  and  nnobntructed 
flow  of  said  waters  in  their  natural  chan- 
nel: that  In  the  year  1882  the  defendant 


wrongfully  erected  a  dam  or  obstruction 
in  and  across  said  streams,  and  has  ever 
since  maintained  the  same  to  a  great 
height,  and  has  thereby,  during  said  time, 
obstructed  and  stopped  the  natural  flow . 
of  said  streams,  and  raised  the  water 
eight  feet  above  its  ordinary  level,  and 
caused  it  to  back  up  on  plaintiff's  lauds, 
and  flood  the  same,  to  tbe  great  damage 
of  the  plaintiff,  etc.  Now,  stripping  these 
allegations  of  all  unnecessary  phraseolo- 
gy, can  they  amount  to  anything  more 
than  an  allegation  that  the  defendant  has 
done  an  act  which,  by  its  charter,  and 
right  of  way  granted  to  it  by  tbe  plaintiff, 
it  had  the  legal  right  to  do?  for  tbe  mere 
fact  that  injury  has  resulted  to  plaintiff 
from  such  act  does  not  necessarily  affect 
the  legality  of  the  act.  We  suppose  that 
whenever  a  railroad  company  acquires  tbe 
right  of  way  over  the  lands  of  another, 
either  by  legal  proceedings  (or  condemna- 
tion, or  by  agreement  with  the  land-own- 
er, some  injury  results  to  the  owner  of  tbe 
soil  over  which  the  road  is  constructed ; 
but  this  cannot  be  regarded  as  affecting, 
necessarily,  tbe  legality  of  tbe  act  of  the 
railroad  company  In  constrtactingits  road. 
The  mere  fact  that  the  defendant  compa- 
ny has,  under  its  charter,  after  having  ob- 
tained from  the  plalntlR  the  right  of  way 
over  his  lands,  constructed  and  main- 
tained its  road-bed  over  said  lands,  does 
not  necessarily  grive  the  plaintifl  any  cause 
of  action  against  the  company,  even 
though  the  construction  of  the  road  may 
have  resulted  In  injury  to  the  plaintiff. 
To  Invest  the  act  o(  the  defendant  with 
such  a  character  of  Illegality  as  would 
g;lve  tbe  plaintiff  a  caose  of  action,  some 
other  fact  must  be  alleged.  There  must 
be  some  allegations  of  facts  showing  that 
the  defendant,  in  doing  the  act  which  it 
was  authorized  to  do,  has,  either  wanton- 
ly or  through  negligence,  done  the  act  in 
such  a  manner  as  unnecessarily  Impaired 
or  injured  the  rights  of  the  plaintiff.  It 
may  be  that,  by  tbe  exerclseof  proper  care 
and  skill,  the  crossings  of  the  streams  In 
question  might  have  been  so  arranged  as 
to  cause  but  little,  If  any,  obstruction  to 
the  natural  flow  of  the  water ;  and  that 
such  care  and  skill  was  not  exercised  by 
the  company  in  constructing  the  work 
complalqed  of.  But,  it  so,  these  facts 
should  have  been  allege<l  In  the  complaint, 
for  they  would  really  constitute  the  plain- 
tiff's cause  of  action.  The  wrong,  if  any, 
which  was  done  to  the  plaintiff  by  tbe  de- 
fendant did  not  consist  In  constructing 
its  road-bed  over  tbe  streams  flowing 
through  the  lands  of  the  plaintiff,  for  that 
it  had  a  legal  right  to  do ;  nor  did  it  con- 
sist necessarily  In  the  fact  that  the  natu- 
ral flow  of  the  water  was  obstructed,  for 
that  may  have  been  the  Inevitable  and  un- 
avoidable consequence  of  tbe  construction 
of  the  railroad ;  but  It  may  have  consist- 
ed in  the  uuskllUul  and  negligent  man- 
ner in  which  the  work  was  done.  Now, 
in  the  complaint  there  Is  no  allegation  of 
any  fact  tending  to  show  that  the  road 
could  have  been  so  constructed  as  to 
avoid  the  result  complained  of,  by  the  ex- 
ercise of  proper  care  and  skill  on  the  part 
of  the  defendant  company,  and  no  allega- 
tion tending  to  show  tbe  want  of  such 


Digitized  by 


Google 


816 


SOUTHEASTERN  REPORTER.  Yoi.  12. 


(S.  a 


rare  and  nklH.  The  allegation  In  the  com- 
plaint that  "the  defendant  wrougfally 
erected  a  dam  or  obstruction, "  etc.,  is  not 
an  allegation  of  any  fact,  bnt  a  simple 
statement  of  a  conclusion  of  law.  As  is 
said  by  Mr.  Justice  MoOowan  in  Tntt  v. 
Railway  Co.,  28  B.  U.  39d,  897,  6  9.  E.  Rep. 
831 :  "We  tbink  that  the  allegations  that 
the  defendant  company  Ms  wrongfully  in 
possession;'  and  that  the  plaintiff  'is  en- 
titled to  the  Immediate  poBsessIon  of  the 
said  premiRes,'  arc  conclusions  of  law, — in- 
deed, the  very  points  in  contest.  The 
statement  that  an  act  [erroueousiy  print- 
ed a '  fact ']  is  unlawful  is  not  the  state- 
ment of  a  fact,  but  a  conclusion  of  law. 
An  act  which  may  or  may  not  be  right 
and  lawful,  according  to  the  circumstan- 
ces under  which  it  may  be  done,  Is  not 
groperly  averred  to  be  unjust  and  nnlnwfai 
y  merely  calling  It  so. "  This  language 
applies  directly  to  the  question  under  con- 
sideration ;  for,  as  we  hare  seen,  it  may 
or  may  not  have  been  unlawful  or  wrong- 
ful for  the  defendant  to  erect  the  dam  or 
obstruction,  according  to  the  circumstan- 
ces, or  In  the  manner  in  which  it  was 
done;  and  hence  the  mere  averment  that 
It  was  done  wrongfully  goes  tor  nothing, 
where  no  facts  are  alleged  showing  why 
it  was  wrongful.  To  same  effect  see  the 
case  of  Tomkins  v.  Railroad  Ck).,  (S.  C.) 
11 S.  £.  Rep.  692.  It  seems  to  us,  there- 
fore, that  the  oral  demurrer  should  have 
been  sustained.  The  Judgment  of  this 
court  Is  that  the  order  appealed  from  be 
reversed. 

McGowAN,  J.,  concurs. 


State  v.  Schepbr  et  at. 

(Supreme  Court  of  South  CaroUna.    Jan.  28, 
1891.) 

RBBB^snia  oir  Appbai.. 
A  rehearing  will  be  denied  where  It  does 
not  appear  that  the  courb  has  overlooked  any  ma- 
terial fact  or  important  principle  of  law. 

Application  for  rehearing.  For  former 
report,  see  ante,  564. 

Appellants  filed  the  following  petition : 
"To  the  Honorable  Supreme  Court:  The 
appellants  respectfully  ask  for  a  rehearing 
of  the  above-entitled  cause,  on  thp  follow- 
ing grunnds .  Ftnt.  That  the  court  over- 
looked the  fact  testified  to  by  the  witness 
Roach,  at  folios  88,  89,  pages  29  &  80  of 
'  case,' to-wlt,  that  royalty  was  not  due 
on  rock  until.  In  addition  to  being  dug  and 
removed,  it  was  shipped.  Second.  That 
the  court  overlooked  the  fact  stated  in  the 
return  of  W.  T.  Seward  &  Co.,  referred  to 
In  the  opinion  of  the  court,  that  the  word 
'removed'  had  reference  to  the  taking  of 
rock  from  the  stream  where  dug,  and  not 
to  the  marketing  of  it,  which  is  covered  by 
tiie  terms  'shipped  or  otherwise  sent  to 
market;' said  returns  showing  the 'ship- 
ment'to  be  the  disposition  of  the  rock 
after  it  is  mined  or  removed  from  the  bed 
of  the  stream,  as  clearly  expressed  in  the 
heading  of  the  return.  Third.  That  the 
court  overlooked  the  fact  that  the  word 
'removed'  in  the  statutes  and  in  the  bond 
Was  not  used  as  synonymous  with  the 
word  'shipped,'  nor  used   to  convey  the 


Idea  of  marketing  or  sending  to  market, 
but  referred  to  the  removal  of  the  rock 
from  the  bed  of  the  stream;  while  the 
word  'shipped'  referred  to  the  disposition 
of  therock after  it  was  removed.  Fourib. 
That  thecourt  having  overlooked  the  fact 
that  the  word  'removed'  referred  to  the 
removal  of  the  rock  from  the  bed  of  the 
stream,  and  not  to  the  removal  to  mar- 
ket, the  court  overlooked  the  question  of 
law  raised  by  tbeappellants,  that  thecom  ■ 
plaint  contained  no  allegation  of  the  ship- 
ment or  sending  to  market  by  any  means. 
Vittb.  The  court  overlooked  the  questions 
of  law  raised  by  the  sixth  and  seventh  ex- 
ceptions of  appellants.  While  the  circuit 
judge,  In  his  charge,  regarded  the  treas- 
urer's certificate  as  material,  using  this 
language:  'There  would  be  by  tbe  treas- 
urer's certificate  seven  thousand  seven 
hundred  and  seventy  odd  dollars  doe,' — ^the 
returns  to  the  comptroller  general  only 
show  the  monthly  operations  of  tbe  licen- 
see, and,  containing  no  credits,  conid 
show  no  balance  or  account  stated,  and 
are  not  evidence  of  the  non-payment  al- 
leged in  the  complaint;  so  that,  in  the  ab- 
sence of  the  tranncriDt  from  the  treasurer's 
books,  there  was  no  evidence  to  sustain 
the  allegations  of  a  promise  to  pay  and 
failure  to  comply  with  sncb  promise. 
Sixtb.  That  the  court  overlooked  tbefact, 
in  construing  tbe  license  and  the  rules  in- 
dorsed thereon,  that  the  rules  and  regula- 
tions are  referred  to  In  the  body  of  tbe 
license,  and  were  part  thereof,  and  of  the 
law  governing  the  exercise  of  that  license, 
and,  the  license  being  the  consideration  of 
the  bond,  the  papers  should  be  construed 
as  one.  The  statutes  requiring  but  one  se- 
curity,—the  bond,— any  additional  securi- 
ty, as  the  right  of  suspension,  could  only 
exist  by  agreement  and  assent,  there  being 
no  provision  of  law  for  such,  and,  such 
additional  security  arising  out  of  the 
agreement, the  defendants  became  entiUed 
to  the  benefits  thereof.  Seventh.  That 
the  court  overlooked  the  fact  that  the 
non-sudpension  of  the  license  upon  tbe  first 
default  in  payment  of  royalty  added  a  new 
liability  to  the  sureties,  and,  if  viewed  as 
a  mere  indulgence,  yet,  because  of  tbe  in- 
creased liability,  the  sureties  were  relieved. 
Eighth.  That  thecourt  overlooked  tbefact 
that  we  were  not  dealing  with  negotiable 
InRtruments,  hot  a  penal  bond." 

Verdier,  Elliott  &  Townsead.tor  appel- 
lants.   ThOB.  Talbird,  tor  the  State. 

PbrGdbiah.  We  have  carefully  exam- 
ined this  petition,  and  do  not  find  that 
the  court  has  ovetlooked  any  material  tact 
or  important  principle  of  law.  It  ia  there- 
fore ordered  that  this  petition  be  diamiased. 


State  ez  rel.  Pabrott  t.  Btakb. 

ISu/premt  Court  tf  SotUh  CaroUHO,    Jaa.  n, 
1891.) 

Quo  Wabjumto— Pbocsduss. 
In  South  CaroUns,  prooeedings  la  tta  nat- 
ure of  g|uo  warranto  mimt  be  in  the  toem  of  aa' 
action  commenced  by  a  complaint,  and  a  mto 
against  defendant  to  show  caose  will  not  ha  is- 
sued on  relator's  motion. 

Appeal  from  common  pleas  dtcolt  eoort 
of  Darlington  county. 


Digitized  by 


Google 


W.V».) 


BVESA  yiSTA  FBEESTOKE  00.  o.  PABBISH. 


817 


Tbe  aboTC-named  relator,  complaining 
agaioat  tbe  aboTe-named  defendant,  al- 
leges— First,  tor  a  first  cause  of  action : 
That  on  the  4tb  day  of  November,  ISUO,  at 
a  genera]  election  daly  held  In  the  county 
of  Darlington,  in  the  state  aforesaid,  pur- 
suant to  law,  for  theelection,  among  other 
oflScers,  of  school  commissioner  for  said 
county  for  the  term  of  two  years,  the  said 
relator,  Alonio  W.  Pnrrott,  received  a 
majority  of  all  the  legal  votes  for  the  said 

office;  that  on  the day  of  December, 

1H90,  the  defendant  usurped  the  said  ofSce, 
and  has  ever  since  withheld  the  same  from 
tbe  said  Alouso  W.  Parrott.  Second.  For 
a  second  cause  of  action:  (1)  That  on 
the4tb  dayoi  November,  lii90,  at  a  gen- 
eral election  duly  held  in  the  county  of 
Darlington,  in  the  state  aforesaid,  pursu- 
ant to  law,  for  the  election,  among  other 
officers,  of  school  commissioner  for  said 
connty  for  the  term  of  two  years,  the  said 
relator,  Alonio  W.  Parrott, received  a  ma- 
jority of  all  the  legal  votes  for  tbe  said 
office.  (2)  That  the  connty  canvassers 
i-ounted  votes  for  defendant  which  had 
been  legally  excluded  by  tbe  managers  of 
tbe  I^amar  precinct,  in  said  county,  be- 
cause the  same  had  been  written  with  a 
lead-pencil,  and  were  otherwise  illegal. 
(3)  That  the  tickets  which  were  voted  for 
the  defendant  «-ere  not  of  the  sise  required 
by  law.  (4)  That  tbe  tickets  printed  for 
relator,  and  placed  atthe  pollsto  twvoted 
for  him,  were  mntliated  and  scratched, 
and  defendant's  name  Inserted  in  place  of 
relator's  by  the  agents  of  tbe  said  defend- 
ant, and  these  were  illegally  counted  for 
defendant.  (6)  That  a  large  number  of 
voters  were  prevented  from  voting  for  re- 
lator, t>ecanse ,  after  diligent  search  and 
inquiry,  tickets  not  mutilated  and 
scratched  as  aforesaid  conld  not  be  found. 
(6)  That  the  managers  of  the  Darlington 
precinct  failed  to  count  all  the  legal  bal- 
lots cast  for  relator  at  that  precinct.  (7) 
That  the  managers  of  the  Leavansworth 
precinct,  in  said  county,  failed  to  count  all 
tbe  legal  ballots  cast  for  relator  at  that 
precinct.  (8)  That  by  means  of  the  Irreg- 
alnrltles  and  illegal  proceedings  alleged  iu 
this  complaint,  as  well  as  others  not 
named  herein,  the  majority  of  votes  cast 
at  said  election  for  school  commissioner 
was  made  to  appear  in  favor  of  defend- 
ant, when  it  should  have  been  and  lawful- 
ly was  in  favor  of  the  relator;  that  the 
board  of  connty  canvassers  that  canvassed 
and  declared  the  satd  election  was  not 
l^ally  organised,  the  members  thereof 
never  having  taken  the  oath  required  by 
law.  (9)  That  the  said  county  canvass- 
ers did  illegally  canvass  the  votes  cast  for 
relator  and  respondent  at  said  election, 
and  did  illegally  declare  the  said  election 
in  favor  of  the  defendant,  when  it  should 
have  been  df>clared  In  favor  of  the  relator, 
and  that  tbe  board  of  statecanvRssers  did 
illegally  canvass  and  declare  the  said  elec- 
tion for  said  office  in  favor  of  defendant, 
when  it  should  have  been  declared  in  favor 

of  relator.    (10)  That  on  the day  of 

December,  1890.  tbe  defendant  usurped  the 
•aid  office,  and  has  ever  since  withheld  the 
same  from  the  said  relator,  Alonzo  W. 
Parrott.  Wherefore  relator  demands 
Judgment  that  tbe  defendant  is  not  enti- 
v.l2s.E.no.l6— 52 


tied  to  the   said    office,  and    that   he  be 
ousted  therefrom ;  and  that  thesaid  relat- 
or is  entitled  to,  and  be  be  put  in  posses- 
sion of,  the  same,  and  for  the  costs. 
Dudley  A  Newtoa,  for  relator. 

Pbk  Cdbuh.  Tbe  relator,  upon  the 
foregoing  proceeding  in  the  nature  of  quo 
wAiT&Dto,  moved  tbe  court  to  Issue  a  rule 
to  show  cause  against  the  defendant,  the 
object  of  the  proceeding  being  to  try  the 
question  of  the  title  to  the  office  of  school 
commissioner,  held  by  tbe  defendant  and 
claimed  by  tbe  relator.  The  court  an- 
nounced that  under  tbe  law  they  do  not 
consider  the  court  authorised  to  issoe  a 
rule  to  show  cause  In  a  case  like  this.  Un- 
der the  Code,  the  proceeding  should  be  in 
the  nature  of  an  action.  All  actions  are 
commenced  by  complaint,  to  which  the 
defendant  is  entitled  to  Ale  an  answer. 


BuKNA  Vista  Frbestonb  Co.  v.  Pabbibh 

et  al. 
(SuprenM  Court  of  AmpeaU  of  Wat  Virginia. 

JCBTICSS  or  THS  FSiLCX  —  OsTAWt  ov  FLAiNnrv 
— DisKiasAij  or  Acrioir. 
In  an  action  before  a  Justice,  where  the 
plaintiff  falls  to  appear  and  prosecute  his  action 
within  one  hour  after  the  time  for  appearance 
mentioned  in  the  sommons  or  last  order  of  con- 
Unuance,  and  the  defendant  has  filed  noset-oS  or 
counter-claim,  the  proper  Judgment,  If  defendant 
ask  It,  is  one  diamisaing  the  action,  with  costs  to 
defendant,  but  without  preludioe  to  a  new  action; 
and  there  can  be  no  triu  of  the  case  on  its  mer- 
its by  the  Justice  or  a  Jury,  though  defendant  has 
filed  a  plea;  and  it  is  error  for  the 'Justice  to  try 
the  case,  or  to  allow  a  Jury  trial,  and  render 
final  Judgment  for  defendant. 
OuUdlmg  by  the  CourL) 

Error  to  circuit  court,  Cabell  county. 
Campbell  &  Holt,  for  plaintiffs  in  error. 
Slmma  4t  JSnalow,  for  defendant  In  error. 

Bbaknon,  J.  In  1889  tbe  Buena  Vista 
Freestone  Company  instituted  an  action 
before  a  Justice  in  Cabell  county  against 
M.  F.  Farrish  and  H.  M.  Maloney  to  re- 
cover a  debt  due  on  a  note  for  f  120.  On 
the  return-day  of  the  summons  tbe  defend- 
ants appeared,  and  obtained  a  continu- 
ance. On  tbe  day  to  which  the  case  had 
been  continued  tbe  defendants  appeared, 
and  filed  a  plea  that  the  note  sued  on, 
which  had  been  filed  with  the  justice,  bad 
been  obtained  by  fraud,  and  oneottailnreof 
consideration;  but  tbe  plaintiff  did  not 
appear,  and  the  defendants  demanded  and 
obtained  a  jury,  which  tried  the  case,  and 
rendered  a  verdict  for  the  defendants,  and 
the  Justice  rendered  judgment  for  the  de- 
fendants. Within  14  days  from  the  ver- 
dict and  judgment,  tbe  plaintiff  asked  the 
Justice  to  set  aside  the  verdict  and  grant  a 
new  trial;  and,  in  support  of  its  mo- 
tion, filed  an  affidavit  that  Parrish  admit- 
ted tbe  justness  of  the  debt,  and  said  that 
he  bad  no  defense  to  tbe  action,  and  that 
Judgment  could  go,  and  that  he  would  stay 
theesecution  of  the  Judgement;  and  thus 
lulled  the  plaintiff  into  a  feeling  of  securi- 
ty, whicbcaused  itnotto  appear.  Tbe  jus- 
tice refused  to  set  aside  tbe  verdict  or  Judg- 
ment.   Tbe  plaintiff  then  obtained  a  writ 
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of  certiorari  f rnm  tbe  circuit  coart  of  Ca- 
bell  county,  and  that  court  reversed  tbe 
iudRment  of  the  justice,  set  aside  the  ver- 
dict, retained  and  afterwards  tried  tbe 
case,  and  Kave  the  plaintiff  Judgment  for 
f  141 ;  and,  the  circuit  court  having  refused 
to  set  aside  its  Judgment  on  the  certiorari 
reversing  tbe  Justice's  Jadgmeot,  Farrish 
and  Maloney  come  to  this  court. 

The  only  question  in  this  court  iswhetho 
er  there  was  any  error  committed  by  tbe 
Justice  Justifying  tbe  circuitconrt  in  revers- 
ing his  Judgment;  and  this  depends  on 
these  questions:  What  was  tbe  proper 
course  for  tbe  Justice  when  tbe  plaintiff 
failed  to  appear,  and  tbe  defendants  tiled 
their  plea  ?  Should  be  have  allowed  a  Jury 
trial,  or  should  be  have  dismissed  the  case 
for  failure  of  the  pitiintitt  to  appear  and 
prosecute  his  suit,  without  prejudice  to  an- 
other suit?  According  to  tbe  practice  in 
courts  of  record  at  common  law,  if  the  de- 
fendant appearand  file  his  plea,  and  the 
plaintiff  does  not  appear  to  reply  to  it,  or 
do  what  is  necessary  to  bring  the  cause 
to  issue,  there  is  Judgment  against  him  by 
BOD  proaequltnr.  Where  a  defendant  does 
not  appear,  there  Is  Judgment  against  him 
by  default;  or  If  be  appears,  and  says 
nothing  in  defense,  there  is  Judgment 
against  bim  by  n//  dicit;  In  both  cases  the 
Judgment  conceding  to  tbe  plaintiff  the  re- 
lief called  for  by  bis  action.  Or,  where  he 
fails  to  answer  any  pleading  of  the  plain- 
tiff during  the  process  of  tbe  pleading  con- 
ducting to  tbe  issue,  such  judgment  goes 
against  him.  In  these  cases  he  is  taken  to 
confess  tbe  allegation  to  which  be  makes 
no  reply.  It  might  seem  that  where  the 
defendant  flies  his  defease,  and  the  plain- 
tiff fails  to  appear,  the  defendant  ought  to 
have  tbe  right  to  have  bis  defense  passed 
on  by  judgment,  to  give  flnality  and  rest 
to  bIm,  so  that  be  may  not  be  again  har- 
assed by  a  second  salt ;  but  tbe  law  con- 
tents Itself  with  simply  entering  Judgment 
of  Bon  prosequitur,  commonly  called  In 
our  practice  "  nonsuit,  "—a  term  here  cov- 
ering judgment  by  non  prosequitur,  nolle 
prosequi,  and  technical  nonsuits,  as  also 
judgments  of  nonsuit  entered  under  the 
statute  at  rules.  4  Minor,  Inst.  865.  That 
there  is  this  difference  between  defendant 
and  plain  tlfl  is  settled.  8  Bl.  Comm.  316, 
says:  "Therefore,  in  tbe  course  of  plead- 
lug.  If  either  party  neglects  to  put  in  bis 
declaration,  plea,  replication,  rejoinder, 
and  the  like,  within  the  time  allotted  by 
the  standing  rules  of  the  court,  the  plain- 
tiff, If  tbe  omission  be  bis,  is  said  to  be 
nonsoit,  or  not  to  follow  and  pursue  his 
complaint,  and  shall  lose  the  benefit  of 
his  writ:  or,  if  the  negligence  be  on  tbe 
side  of  defendant,  judgment  may  be  bad 
against  him  for  such  his  default."  4  Mi- 
nor, Inst.  864  et  seq.  :  2  Tuck.  Bl.  Comm. 
270;  2Bouv.  Law  Diet.  803,  "Non  Pros." 
Speaking  of  default  of  the  parties  to  pros- 
ecute or  defend,  1  Bouv.Law  Diet.  494,  un- 
der the  word  "  Default, "  says :  "  When  the 
plaintiff  makes  default,  be  may  be  non- 
snited;  and.  when  the  defendant  makes  de- 
fault. Judgment  by  default  is  rendered 
against  bim. "  This  judgment  as  aeainst 
defendant  would  be  forever  final ;  but  the 
judgment  of  nonsuit  against  plalnttlf  would 
aot  be  final,  but  would  allow  Another  suit. 


Com.  Dig.  "Pleader."  E.  42,  B.  11;  Boav. 
Law  Diet,  tit.,  "Judgment  by  Default."  7 
Vin.Abr.  429;  Doot.  Piac.  20S.  Thus,  bad 
the  case  been  in  a  circuit  court,  no  Jury 
trial  could  have  taken  place.  All  that  tbe 
defensecould  haveliad  wasa  nonsuit.  Tbe 
plaintiff  filed  his  note,  operating  as  bis 
complaint,  under  Code  1887.  c.  60,  §  50,  cl. 
8.  The  defendants  filed  a  plea,  in  nature 
one  of  confession  and  avoidance,  not  de- 
nying the  note,  but  alleging  that  it  ^nraa 
procured  by  fraud,  and  was  without  con- 
sideration; and  the  plaintiff  failed  to  ap- 
pear and  answer  this  new  matter.  There 
was  nothing  in  the  shape  or  to  tbe  elfect 
of  a  replication  to  it,  formal  or  Informal. 
and  there  was  no  issue  of  fact  to  be  tried. 
It  was  a  plea  which  in  a  circuit  court 
would  conclude  with  a  verification,  and 
the  plaintiff  must  reply  to  it  Itefore  It 
could  be  tried  by  a  jury.  Caperton  v- 
Ballard,4  W.  Va.  420;  Bank  v.  Klmber- 
lauds,  16  W.  Va.  -535.  It  is  well  nettled 
that,  where  a  jury  tries  a  case  without  an 
issue  made  up,  the  Judgment  will  be  re- 
versed. Bailruad  Co.  v.  Faulkner,  4  'W. 
Va.  180;  Ruffner  v.  Hill,  21  W.  Va.  162; 
Curry  v.  Mannlngton.  23  W.  Va.  14.  It  is 
true,  this  case  was  in  a  justice's  court,  and 
no  formal  pleadings  are  there  required. 
Still,  those  courts  are  governed  by  some 
rule  and  method;  and  practice  in  tbem, 
where  not  otherwise  provided,  ouglit  to 
be  assimilated  to  ordinary  legal  prored- 
nre.  Was  there,  after  this  plea  was  filed. 
and  no  denial  of  it  in  any  manner,  ctny 
matter  in  contro  versy  or  issue  ?  Code,  c.  60. 
§  86,  requires  the  Jury  to  be  sworn  "to  try 
the  matter  Indifference;"  but  here  there 
was  no  matter  in  difference  to  be  tried. 
But  I  think  that  section  66,  c.  50,  Code  1887. 
shows  that  the  Justice  should  simply  have 
dismissed  the  action,  and  not  allowed  a 
Jury;  for  it  provides  as  follows:  "Saving 
tbe  right  of  a  defendant,  who  has  filed  a 
set-off  or  counter-claim,  to  proceed  to 
trial  though  the  plaintiff  tail  to  appear  or 
dismiss  bis  action.  Judgment  may  be  ren- 
dered against  the  plain  tiff  dlsmlssluK  his 
action,  with  cost,  but  without  prejudice 
to  a  new  action  for  tbe  same  cause,  In  the 
following  cases:  First,  if  he  fail  to  ap- 
pear and  prosecute  his  action  within  one 
hour  after  tbe  time  for  appearance  men- 
tioned In  the  summons  or  last  order  of 
continuance. "  Now,  this  simply  provides 
for  tbe  common-law  nonsuit  in  Justices* 
courts.  By  reserving  to  a  defendant  who 
baa  filed  a  set-off  or  coanter-clalm  ttte 
right  to  go  on  to  trial  ou  the  merits 
though  tbe  plaintiff  basfailed  to  appear,  it 
in  effect,  by  plain  implication,  says  that 
In  no  other  case  shall  tbe  defendant  {co  on 
to  trial  where  tbe  plaintiff  falls  to  appear ; 
but  in  other  cases  it  gives  the  right  to  the 
adverse  party  to  demand  a  dismlaaal. 
This  Is  the  extent  of  bis  right  in  such  case. 
It  Is  just  the  same  as  a  defendant  in  an  ac- 
tion in  a  circuit  court  would  have. 

I  think  the  word  "may,"  In  tbe  statute, 
is,  as  to  both  parties,  to  be  read  as  If  It 
were  "shall."  In  other  words.  If  tbe  de- 
fendant demand  a  dismissal,  tbe  Justice 
must  enter  it;  and  In  such  case  he  can  d^ 
no  more  than  dismiss  it ;  it  is  the  plain- 
tiff's right  that  be  shall  do  no'more.  Is  it 
not  slain  that  the  statute  intended  slna- 
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pl7  to  impose  dismissal  as  the  penalty 
«s:ainst  a  plalDtintor  bis  failnre  to  ap- 
pear?  Itintends  to  protect  tlie  defendant 
against  an  indefinite  vexation  from  tbe 
•continued  pendency  of  tlie  suit,  by  confer- 
ring on  him  the  right  to  call  for  dimlBsal ; 
and  it  intended  to  visit  the  absent  plaintiff 
with  dismissal  only.  This  construction 
applies  tbe  practice  of  nonsuit  Injustices' 
courts  as  it  is  applied  In  circuit  courts,  and 
gives  a  defendant  in  tbe  Justices'  courts  as 
full  right  as  in  the  circuit  court.  Another 
-construction  vrould  virtually  abolish  non- 
suits in  Justices'  courts.  Here,  without 
giving  time  to  ptalntltf  to  meet  the  plea,  a 
Judgment  forever  barring  it  is  entered.  I 
-do  not  see  that  the  motion  to  set  aside 
the  verdict  made  in  the  Justice's  court  has 
any  force,  tbongh  it  was  likely  used  out  of 
abundant  caution.  It  was  not  In  time 
as  a  motion  for  a  new  trial  under  sec- 
tion 91.  Chapter  60,  §67,  provides  that 
tbe  Judgment  against  the  plaintiff  for  fail- 
ure to  appear  may  be  set  aside  by  the  Jus- 
tice for  good  cause  shown,  witbin  14  days 
after  it  is  rendered,  on  such  conditions  as 
he  may  see  fit.  Tlie  Judgment  here  was 
flot  such  a  Judgment  as  that  to  which 
such  a  motion  would  apply, — a  Judgment 
for  a  failure  to  appear, — but  one  on  a  ver- 
dict. Now,  unless  we  can  treat  this  Jury 
proceeding  simply  as  a  nullity,  and  tbe 
judgment  as  lilt  were  a  Judgment  for  fall- 
are  of  appearance,  we  must  say  the  Judg- 
ment bad  become  final,  not  to  be  reached 
under  tbe  authority  of  tbe  statute  by 
fluch  a  motion,  but  only  by  appellate  pro- 
•ceedings.  I  regard  the  Jury  trial,  and  Judg- 
ment on  it,  not  as  utter  nullity,  but  as  Ir- 
regularity or  voidable  error  appearing  on 
the  face  of  the  Justice's  docket.  For  this 
error  forfalling  to  entertbe  onlyjndgment 
to  be  entered,— one  of  dismissal  for  plain- 
tiff's failnre  to  appear,— and  the  trial  of 
tbe  case  by  a  Jury,  and  final  Judgment 
tbereon,  I  think  the  circuit  court  properly 
reversed  the  Judgment,  and  ought  to  have 
-done  so  had  there  been  no  such  motion 
t>efore  tbe  Justice.  I  need  not  refer  to  the 
argument  that  the  constitution  gave  the 
defendant  tbe  right  to  demand  a  Jury. 
Where  an  Issue  of  fact  Is  to  be  tried,  that 
is  so.  Where  tbe  right  to  Jury  trial  exists, 
before  n  Judgment  can  be  rendered  against 
■a  party  be  has  right  to  a  Jury.  But  bere 
there  was  no  Issue  to  be  tried.  The  stat- 
tite  gave  no  right  to  a  Jury ;  and,  more- 
over, a  Judgment  of  nonsuit  under  said 
section  would  have  subjected  defendants 
to  no  liability,  but  would  have  been  in 
their  favor,  not  against  them.  Judg- 
ment aflBrmed. 

Enoi/Ish  and  Holt,  JJ.,  concur.   LiVoab, 
P.,  absent. 

Eastbdrn  v.  Norfolk  &  W.  R.  Co. 

■{Supreme  Court  of  Appeaia  of  Weat  Viarginia. 
FeOt  7,  1891.) 

IlHUBIBS  TO  BbJlXXHAI*— COKTBIBUTOBT  NlOU- 
SBHCS— KDTOAL  FA(I1.T. 

1.  Where  a  brakeman  on  a  freight  train  re- 
ceive* an  injury  l>y  reason  of  a  collision  with  an- 
other train,  and  It  is  manifest  from  the  evlaeace 
tbat  by  his  own  failure  to  comply  with  the  duties 
reqalrad  of  blm  by  the  train  rules,  with  which 
lie  was  funillari-and  by  abandoning  his  post  and 


going  to  sleep,  he  dlreotly  oontrlbnted  to  Uie  In- 

iury  he  received,  no  ^aniages  can  be  recovered 
>y  said  brakeman  from  the  railroad  company  for 
aaid  injury. 

3.  When  the  evidence  discloses  that  the  in- 
Jury  was  caused  by  the  mutual  fault  of  both  par- 
ties, and  that  it  would  not  have  happened  excent 
for  the  culpable  negligence  of  the  party  Injured, 
oonoorrlng  with  that  of  ttie  other  party,  there 
oan  be  no  recovery  of  damases  by  the  party  in- 
jured, unless  aaid  Injury  oould  have  been  avoided 
after  the  defendant  had  notice  of  the  negligence 
of  the  plaintiff,  or  was  wanton  or  malicious. 
(SyUabut  by  Oie  Court.) 

Error  to  circuit  court.  Merer  county. 

A.  W.  Reynolds  and  Douglass  &  McNutt, 
for  plaintiff  In  error.  Jobnaton  &  Hale, 
for  defendant  In  error. 

English,  J.  This  was  an  action  of  tres- 
pass on  the  case  brought  by  Walter  D. 
Eastburn  against  tbe  Norfolk  &  Western 
Ballroad  Company  In  tbe  circuit  court  of 
Mercer  county,  and  the  declaration  was 
filed  at  the  October  rnl<«,  1889,  and  on  the 
aotb  day  of  December,  1889,  tbe  defendant 
demurred  to  the  plaintiff's  declaration, 
and  to  each  count  thereof,  in  which  de- 
murrer tbe  plaintiff  Joined,  and  tbe  court 
overruled  the  same,  and  thereupon  tbe  de- 
fendant pleaded  "  not  guilty,  "and  lea  ne  was 
Joined  tbereon,  which  issue  was  submitted 
to  a  Jury,  and  resulted  in  a  verdict  in  fa- 
vor of  tbe  plaiutiff  for  ¥3,800;  and  there- 
upon the  defendant  moved  thecourt  to  set 
aside  the  verdict  and  grant  it  a  new  trial, 
on  tbe  ground,  among  others,  that  the 
verdict  was  contrai7  to  the  law  and  the 
evidence,  which  motion  was  overruled  by 
the  court,  and  the  defendant  excepted, 
and  tendered  four  bills  of  exception,  num- 
bered 1,  2,  3,  and  4,  whicb  were  made  a 
part  of  the  record  in  the  case,  and  tbe 
court  entered  up  a  Judgment  upon  said 
verdict,  and  from  said  Judgment  tbe  de- 
fendant applied  for  and  obtained  this 
writ  of  error.  During  the  trial,  and  after 
the  closing  of  tbe  testimony  in  the  case, 
tbe  plaintiff  asked  the  court  to  give  tbe 
Jury  certain  Instructions,  which  are  num- 
bered 2,  3,  7,  and  8,  and  are  set  forth  in  bill 
of  exceptions  No.  2,  taken  by  tbe  defend- 
ant, whicb  were  objected  to  by  tbe  de- 
fendant, and  the  objection  was  overruled 
by  the  court,  and  exceptions  taken,  which 
Instructions  are  In  the  words  and  figures 
following:  "Instruction  No.  2:  Thecourt 
further  instructs  tbe  Jury  that  if  they  be- 
lieve from  the  evidence  in  this  case  that  A. 
J.  Heam  was  the  conductor  of  one  of  tbe 
defendant's  freight  trains,  upon  which 
plaintiff  was  a  brakeman,  and,  while  on 
said  train,  plaintiff  was  injured,  and  that 
said  Heam,  as  such  conductor,  under  the 
rules  and  regulations  of  tbe  defendant  In- 
troduced as  evidence  In  this  case,  had  the 
management  and  control,  and  was  re- 
sponsible for  the  safety  of  bis  train,  and 
that  it  was  his  duty  to  be  familiar  with 
the  duties  of  the  brakeman  on  his  said 
train,  and  to  enforce  and  to  see  enforced 
tbe  rules  of  said  defendant  applicable  to 
said  brakeman,  and  that  It  was  tbe  duty 
of  rear  brakeman  and  flagman  Clark  to 
go  to-  the  rear,  and  flag  approaching 
trains,  and  that  it  was  tbe  duty  of  said 
Hearn  to  see  that  Clark  performed  said 
duty,  and  that  said  Clark  did  not  perform 


Digitized  by 


Google 


820 


SOXTTHEASTBfiX  BEFOBTEB,  Vol..  12. 


(W.Va. 


said  daty,  and  that  gald  Heam  failed  and 
neglected  to  reqaire  and  see  that  said 
Clark,  the  rear  brakeman  and  flagman  on 
bta  aatd  train,  did  go  to  the  rear  for  the 
purpose  of  flagging  another  of  defendant's 
trains  approaching  and  following  said 
Heam's  train;  and  If  they  further  believe 
from  the  evidence  in  the  ceise  that,  by  rea- 
son of  such  failure  on  the  part  of  Conductor 
Heam  to  have  bis  train  flagged,  said  ap- 
proaching train  of  the  defendant  follow- 
ing said  Hoarn's  train  ran  into  and  collid- 
ed with  the  same,  which  injured  the  plain- 
tiff, and  of  which  injury  the  plaintiff  in 
this  casecomplains, — then  the  Jury  may  In- 
fer negligence  on  the  part  of  the  defend- 
ant, in  the  absence  of  evidence  negativing 
such  negligence.  Instruction  No.  3:  The 
court  further  instructs  the  jury  that,  if 
they  believe  from  the  evidence  in  this  ciuse 
the  defendant  was  guilty  of  negligence, 
and  that  such  negligence  of  the  defendant 
directly  contributed  to  and  had  a  share  in 
producing  the  injury  complained  of  by  the 
plaiotifl,  the  defendant  is  liable,  even 
though  they  believe  that  Clark,  the  rear 
brakeman,  was  guilty  of  negligence,  and 
that  the  negligence  of  Clark,  the  rear 
brakeman  and  flagman,  was  contributory 
also.  Instruction  No.  7:  The  court  in- 
structs the  Jnry  that.  If  they  find  the  de- 
fendant guilty,  they  are,  in  estimating  the 
damage,  at  liberty  to  consider  the  health 
and  condition  of  the  plaintiff  before  the  in- 
jury complained  of,  as  compared  with  his 
present  condition  In  consequence  of  said 
injuries,  and  whether  said  iujury  Is,  in  ita 
nature,  permanent,  and  how  far  said  in- 
jury is  calculated  to  disable  the  plaintiff 
in  engaging  in  those  pursuits  and  employ- 
ments for  which,  in  the  absence  of  said  in- 
Jury,  he  would  have  been  qualified,  and  al- 
so the  physical  and  mental  suffering  to 
which  be  was  subjected,  or  may  be  sub- 
jected, by  reason  of  said  injuries,  and  to  al- 
low such  damages  as,  in  the  opinion  of 
the  Jury,  will  be  a  fair  and  Just  compensa- 
tion for  the  injury  which  the  plaintiff  has 
sustained.  Instruction  No.  8:  The  court 
Instructs  the  Jury  that,  although  they 
may  believe  from  the  evidence  In  this  case 
that  the  plaintiff,  Eastburn,  in  going  in- 
to the  caboose  referred  to  in  the  evidence, 
and  going  to  sleep  there,  was  guilty  of 
negligence,  and  thereby  contributed  to  the 
injury  which  he  received,  yet  if  they  be- 
lieve from  the  evidence  in  the  case  that  the 
defendant  could,  by  the  exercise  of  ordi- 
nary care  and  diligence,  have  avoided  the 
injury  to  the  plaintiff,  and  that  the  de- 
fendant did  not  use  such  ordinary  care 
and  diligence  to  avoid  said  Injury,  theu  the 
plaintiff's  negligence  will  not  exclndeorre- 
lieve  the  detendantfrom  liability. " 

The  defendant  also  asked  the  court  to 
give  the  Jury  11  instructions,  which  are 
contained  In  bill  of  exceptions  No. 8,  which 
Instructions  were  objected  to  by  the  plain- 
tiff, and  the  court  sustained  said  objec- 
tions to  Instructions  Nos.  1,  2,  3,4,6,8, 
and  8,  and  refused  to  give  the  same  to  the 
Jnry,  but  gave  instructions  Nos.  5,  7, 10, 
and  11,  and  the  defendant  excepted  to  the 
action  of  the  court  in  refusing  to  give  said 
Inatmctlons  Nos.  1,  2,  8, 4, 6, 8,  and  9  to 
the  Jnry.  Said  Instructions  asked  for  by 
tbe  defendant  read  as  follows:  "Instruc- 


tion No.  1 :  The  court  Instrncts  the  Jury 
that,  if  they  believe  from  the  evidence  that 
the  plaintiff,  before  the  accident,  left  bis 
post  of  duty  in  violation  of  a  rule  of  tbe 
company,  and  went  to  another  part  of 
tbe  train,  where  he  was  exposed  to  great- 
er danger  than  be  would  have  been,  and 
was  there  injured,  he  is  not  entitled  to  re- 
cover damages  of  tbe  defendant  company. 
Instruction  No.  2:  Tbeconrt  lustracts  the 
Jury  that,  if  they  believe  from  the  evidence 
that  the  plaintiff,  before  tbe  accident,  vol- 
untarily, and  in  violation  of  a  rule  of  tbe 
company,  or  of  bis  contract  of  service 
with  tbe  company,  entered  the  caboose 
attached  to  his  train,  and  tbete  went  t» 
sleep,  and  was  asleep  when  his  train  was 
run  into  by  train  No.  1st  64,  in  cbarge  of 
Conductor  I.  E.  Powers,  then  be  was  gnilty 
of  contributory  negligence,  and  caiinoC  re- 
cover damages  of  the  defendant  company. 
Instruction  Mo.  8:  It  tbe  Jury  brieve  from 
the  evidence  that  tbe  collision  of  train  No. 
Ist  64,  Engineer  Ons  Lambert,  with  No.  2A 
62,  in  n^hich  collision  the  plaintiff  was  in- 
jured, wcui  caused  by  tbe  negligent  acts  or 
omissions  of  Engineer  Gus  Camliert,  then, 
said  Gus  Lambert  and  tbe  piaintid  being 
fellow^servants,  the  plaintiff  cannot  re- 
cover damages  of  the  defendant  company 
for  said  injury.  Instruction  No.  4 :  If  the 
Jury  l)elieve  from  the  evidence  that  it  was 
the  duty  of  W.  C.  Clark,  rear  brakeman 
and  fiagman,  to  flag  his  train  on  its  stop- 
ping at  Dry  Branch,  after  tbe  pusher  was 
attached,  and  he  failed  to  do  so,  and  that 
his  n^lect  to  flag  the  train  was  one  of  the 
proximate  causes  of  the  collision  in  which 
the  plaintiff  was  injured,  such  negligence 
was  the  negligence  of  a  fello  w-aer  vant  of  tbe 
plaintiff,  and  tbe  plaintiff  cannot  recover 
damages  of  the  said  defendant  company. 
Instruction  No.  6:  If  the  Jury  twlieve  from 
the  evidence  that  the  plaintiff  wilUally  or 
tacitly  combined  with  tbe  other  enaployes 
of  the  company  to  disregard  the  rales  and 
regulations  of  tbedefsudantcompanyaato 
flagging  trains  when  stopping  at  regular 
stopping  points,  and  that  the  collision  of 
trains  No.  1st  64  and  No.  2d  62,  in  whirh 
colliPion  tbe  plaintiff  was  injured,  was  the 
result  of  such  combination,  and  if  they 
further  believe  from  the  evidence  that  No. 
2d  62  was  not  flagged  by  reason  of  such 
combination,  and  that  the  collision  oc- 
cnrred  at  a  regnlar  stopping  place  for 
trains,  then  tbe  plaintiff  is  not  ratitled  to 
recover  damages  of  the  defendant  com- 
pany. Instruction  No.  8:  The  eoort  in- 
structs the  Jury  tbat,  if  they  beHere  tram 
the  evidence  in  this  case  that  Engineer  6a* 
Lambert,  on  No.  1st  64,  was  gnilty  of  neg- 
ligence in  colliding  with  No.  2d  62.  and  if 
they  believe  from  tbe  evidence  that  the 
plaintiff,  W.  D.  Eastbnm,  was  at  tlie 
same  time  guilty  of  negligence  in  know- 
ingly retaining  a  position  of  danger,  and  ia 
not  taking  steps  to  avert  such  danger,  then 
he  was  guilty  of  such  contributory  ncgll- 
geoce  as  will  prevent  him  from  recoverhue 
damages  in  this  case.  InstrncUon  No.  9: 
If  the  Jury  believe  from  the  evidence  in  thla 
case  that  the  plaintiff  knowingly  and 
n^ligently  assumed  a  place  of  danger, 
and  negligently  tailed  to  do  bis  duty  In 
averting  such  danger,  and  bis  said  negli- 
gence was  one  of  the  proximate  causes  ot 
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the  in]ary,  then  he  Is  not  entitled  to  re- 
cover daniaKeB  from  the  defendant  com- 
pany  on  account  of  his  injury. 

The  first  error  assigned  by  the  plaintiff 
in  error  is  the  action  of  the  coart  in  over- 
ruling the  demurrer  to  the  plaintiff's  dec- 
iaration,  bat,  as  nothing  is  suggested  in 
support  of  said  assignment  by  counsel  for 
the  plaintiff  in  error  In  his  brief,  be  must 
be  regarded  as  having  vruived  the  same, 
and,  as  we  perceive  no  error  in  said  decla- 
ration, we  must  consider  that  the  court  be- 
low acted  properly  in  overruling  the  de- 
murrer. The  second  assignment  of  error 
relied  upon  by  the  plaintiff  in  error  is  that 
the  court  below  erred  In  overruling  de- 
fendant's objection  to  the  evidence  set 
forth  in  bill  of  exceptions  No.  1.  Upon  in- 
quiry whether  an  investigation  was  held 
by  thecompany, meaning  an  investigation 
of  the  causes  of  the  accident  in  which  plain- 
tiff was  lujnred.  the  witness  answered, 
'"Yes;"  and  also  that  said  witness,  A.  J. 
Hearn,  was  asked  by  plaintift's  attorney, 
"What  was  the  result  of  that  investiga- 
tion?" which  question  was  objected  to  by 
defendant's  counsel,  but  the  objection  was 
overruled,  and  the  witness  answered,"! 
was  suspended  ten  days,  and  Gus  Lam- 
bert has  nol  been  In  the  employ  of  the 
company  since  that  time,"— meaning  Gas 
Lambert,  engineer  on  1st  No. 64,  one  of  the 
colliding  trains.  It  appears  from  the  evi- 
dence of  A.  J.  Hearn,  which  is  in  no  way 
contradicted,  that  the  investigation  which 
was  inquired  about  was  held  at  Roanoke, 
fay  the  chief  dispatcher,  J.  C.  Stone;  and, 
although  It  appears  that  the  crews  of  the 
colliding  trains  were  present,  and  others, 
it  does  not  appear  that  he  gave  any  testi- 
mony, under  oath  or  otherwise,  or  that 
«ald  J.  C.  Stone  had  right  or  authority  to 
conduct  such  an  lnveetiKatlon,or  that  the 
result  of  such  Investigation,  when  reached, 
ehoald  have  any  binding  force  and  effect, 
either  upon  the  said  railroad  company  or 
others  complaining  of  its  negligence.  If 
witnesses  were  examined,  it  does  not  ap- 
pear that  the  rules  of  evidence  were  ap- 
plied or  regarded  in  conducting  the  Inves- 
tigation, and,  whether  the  result  was  to 
condemn  or  exculpate  the  officers  of  the 
company  who  were  in  charge  of  the  trains 
At  tbe  time  of  the  collision,  the  conclusion 
reached  in  said  investigation  could  not  b« 
properly  brought  before  the  Jury  in  the 
case  nnder  consideration  to  in  any  man- 
ner influence  their  verdict.  The  fact  that 
tbe  result  of  this  investigation  was  al- 
lowed to  be  proven  by  the  witness  Hearn 
had  a  tendency  to  prejudice  the  cause  of 
tbe  defendant  before  the  Jury,  and  to  in- 
fluence them,  by  showing  the  opinion  of 
tbe  train  dispatcher  as  to  the  conduct  of 
tbe  engineer  and  conductor  who  were  in 
charge  of  the  colliding  trains,  without  al- 
lowing them  to  hear  the  evidence  on 
which  said  opinion  wan  reached.  Starkle, 
Ev.  (9th  Ed.)  top  p.  81,  says:  "The  law 
Interferes  to  exclude  all  evidence  which 
falls  within  the  description  of  res  tnter 
MNoa  acta,  the  effect  of  which  is,  as  will 
presently  be  seen,  to  prevent  a  litigant 
party  from  being  concluded,  or  even  attect- 
«<1,  by  the  evidence,  acts,  conduct,  or  dec- 
larations of  strangers."  The  conclusion 
arrived  at  by  J.  C.  Stone  may  have  been 


g roper,  and  it  may  have  been  improper, 
ut  the  Jury  have  no  means  of  determin- 
ing which,  and,  tor  that  reason,  said  con- 
clusion, whether  right  or  wrong,could  nob 
properly  be  brought  before  the  Jury  to  in- 
fluence them  in  any  manner.  The  plain- 
tiff in  error  also  claims  that  the  court  be- 
low erred  in  giving  Instruction  No.  2,  asked 
for  by  the  plaintiff,  for  tbe  reason  that  it 
collects  from  the  plaintiff's  evidence  cer- 
tain facts,  or  alleged  acts  and  omissions 
on  the  part  of  tbe  defendant's  employes, 
which  theevidence  tended  in  part  to  prove, 
and  tells  the  Jury  that  if,  they  believe  from 
the  evidence  that  these  facts  existed,  they 
may  infer  negligence  on  the  part  of  the  de- 
fendant, and  does  not  tell  the  Jury  what 
is  the  consequence  of  that  negligence  in 
the  event  they  further  believe  from  tbe  evi- 
dence that  the  plaintiff  was  or  was  not 
guilty  of  contributory  negligence,  and  for 
this  reason  it  was  calculated  to  mislead 
thejury.  In  the  case  of  Storrs  ▼.  Feick, 
24  W.  Va.  606,  this  court  held  "it  to  be  er- 
ror for  the  court.  In  giving  inetmctlons  to 
the  Jury,  to  single  out  certain  facts,  and 
instruct  them  that.  If  they  are  true,  they 
must  find  for  either  party  in  accordance 
with  such  facts,  when  there  are  other 
facts  in  the  case,  bearing  on  the  subject, 
tending  to  establish  a  different  conclu- 
sion." See,  also,  McMechen  V.  McMechen, 
17  W.  Va.  688,  fourteenth  section  of  sylla- 
bus; wherethiscourt  held:  "Itls  improper 
tor  a  court.  In  instructing  a  Jury,  to  single 
out  certain  facts,  and  instruct  the  Jury 
that,  if  they  are  true,  they  should  find  for 
either  party  in  accordance  with  such 
facts,  when  there  are  other  facts  to  the 
case  bearing  upon  the  subject."  Tbe 
gravamen  of  the  plaintiffs  declaration 
Is  the  negligent  conduct  of  the  defendant, 
by  renson  of  which  he  claims  he  was  dam- 
aged, and,  while  the  instruction  does  not 
tell  tbe  Jnry  that  they  must  find  for  the 
plaintiff  as  a  sequence  of  the  Inference  of 
negligence,  yet  the  instruction  was  calcu- 
lated to  mislead  thejury  into  thecondn* 
slon  that  negligence  alone  entitled  the 
plaintiff  to  recover,  whether  contributory 
negligence  was  shown  on  the  part  of  tbe 
plaintiff  or  not.  The  Jury,  by  this  instmo- 
tion,  were  told  that  if  they  believed  tliat, 
under  the  rules  and  regulations  of  tbe  de- 
fendant, the  conductor  Hearn  had  the 
management  and  control,  and  was  re- 
sponsible for  the  safety  of  his  train,  and 
that  it  was  his  dnty  to  be  familiar  with 
the  duties  of  the  brakemen  on  said  train, 
and  to  enforce,  and  see  enforced,  the  rules 
of  said  defendant  applicable  to  said  brake- 
men,  and  it  was  the  duty  of  rear  brake- 
man  and  flagman  Clark  to  go  to  the  rear, 
and  flag  approaching  trains,  and  that  It 
wan  the  duty  of  said  Hearn  to  see  that 
said  Clark  performed  said  dnty,  and  that 
said  Clark  did  not  perform  that  duty,  and 
the  said  Hearn  failed  and  neglected  to  re- 
quire aud  see  that  said  Clark  did  go  to  the 
rearfor  the  purpose  of  flagging  another  of 
defendant's  trains  approaching  and  fol- 
lowing said  Hearn's  train,  and  If  they  fur- 
ther believe  from  the  evidence  in  the  case 
that,  by  reason  of  such  failure  on  the  part 
of  Conductor  Hearn  to  have  his  train 
flagged,  said  approaching  train  of  the  de- 
fendant, following  said  Hearn's  train,  run 
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Into  and  collided  with  the  name,  which  in* 
Jured  the  plaintiff,  and  of  which  injury  the 

Jilaintifl  complaina,  then  the  jury  may  in- 
cr  negligence  on  the  part  ot  the  defend- 
ant, in  the  absence  o(  evidence  negativing 
such  negligence;  that  is,  the  plain tifl,  in 
this  instruction,  collects  such  facts  as,  In 
his  oi>lnion,  have  the  greatest  tendency  to 
show  negligence  on  the  part  of  the  defend- 
ant, and  aslcs  the  court  to  tell  the  Jury 
that  they  may  infer  negligence  on  the  part 
ot  the  defendant  from  these  facts,  unless 
tney  can  find  other  facts  in  the  evidence 
negativing  such  negligence.  This  comae 
would  clearly  have  a  tendency  to  mislead 
the  Jury.  It  brings  prominently  to  their 
attention  the  duties  and  responsibilities 
of  tiie  conductor,  but  entirely  ignores  and 
disregards  the  duties  of  the  rear  brake- 
man,  as  set  forth  in  No.  214  of  the  train 
rules,  which  were  in  evidence,  which  read 
as  follows:  "The  post  of  the  rear  bralce- 
man  (or  flagmanj  is  In  the  last  car  In  the 
train,  which  he  must  not  leave  except  to 
protect  the  train.  He  must  be  provided 
with,  and  display,  the  proper  signals  on 
the  rear  of  the  train,  and,  in  case  of  deten- 
tion or  accident,  must  immediately  go 
back,  as  per  rules  Nos.  92  and  94,  without 
waiting  tor  signals  from  the  engineman 
or  instructions  from  the  conductor. "  Suid 
Instrnctlon  also  tails  to  call  the  attention 
oftbejaryto  the  fact  that  the  plaintiff, 
whose  duty  it  was  to  take  the  place  of  the 
rear  brakeman  while  be  flagged  the  train, 
was  asleep  in  the  caboose  when  the  collis- 
ion occurred,  when  the  rules  required  bim 
to  "Immediately  take  the  place  of  the  rear 
brakeman,  and  remain  there  until  relieved 
by  the  flagman;"  and  who  can  say  what 
Inferences  the  Jury  would  have  been  war- 
ranted In  drawing,  as  to  the  eBect  and  re- 
sult of  the  collision  upon  the  plaintiff,  If, 
instead  ot  being  asleep  in  the  caboose,  he 
bad  been,  where  the  rules  of  the  defendant 
required  him,  in  the  place  of  thu  flagman, 
and  looking  out  for  the  protection  ot  hlm- 
■eltand  the  train? 

In  the  third  Instruction  asked  tor  by  the 
plaintiff,  tbecourt  instructed  the  Jury  that. 
''It  they  believed  from  the  evidence  in  the 
case  that  the  defendant  was  guilty  of  neg- 
ligence, and  that  such  negligence  of  the  de- 
fendant directly  contributed  to,  and  had 
a  share  In,  producing  the  Injury  com- 
plained of  by  the  plaintiff,  the  defendant 
was  liable,  even  though  they  believe  that 
Clark,  the  rear  brakeman,  was  guilty  of 
negligence,  and  that  the  negligence  of 
Clark,  the  rear  brakeman  and  flagman, 
was  contributory  also. "  This  instruction 
is  based  upon  the  supposition  that  the  in- 
jury to  plaintiff  resulted  entirely  from  the 
failure  of  the  flagman,  Clark,  to  flag  the 
train,  and  from  the  failure  of  the  condnct- 
ur  to  see  that  this  rule  was  observed.  It 
will  be  perceived,  however,  that  rule  No. 
93  not  only  requires  that  theflagman  shall 
go  back  to  protect  the  rear  of  his  train, 
but  it  also  requires  that  the  next  brake- 
man  (who  was  the  plaintiff  in  this  case) 
must  take  the  flagman's  positiou  on  the 
train,  and  remain  there  nntil  relieved  by 
the  flagman ;  and  also  that  the  conductor 
must  see  that  this  rule  is  strictly  observed. 
The  plaintiff  surely  could  not  be  heard  to 
complaiu  that  the  conductor  was  negli- 


gent in  not  seeing  that  be  kept  awake^ 
and  was  at  his  post  ot  duty,  yet  if  the 
plaintiff  had  complied  with  this  plain  rule, 
with  which  he  was  familiar,  be  might  have 
seen  the  approaching  train,  and  avoided 
the  danger;  and  It  will  be  perceived  by 
reference  to  rule  No.  208,  under  the  bead- 
ing of  "Bules  for  Freight  Brakemen,"  that 
"they  are  charged  with  the  management 
of  the  brakes,  and  the  proper  display  and 
use  otthe  train  signals."  It  wonUI  ap- 
pear, then,  that,  the  plaintiff  being  a 
brakeman,  it  was  one  of  his  duties,  under 
the  rules,  with  which  he  was  familiar,  to 
see  to  the  proper  display  and  use  ot  the 
train  signals,  without  waiting  for  signals 
from  the  engineer  or  Instructions  from  the 
conductor.  This  instruction  Js  one  that 
would  not  be  easily  understood  by  the 
Jury.  It  seeks  to  avoid  the  effect  of  an  in- 
Jury  resulting  from  the  negligence  ot  a  fel- 
low-servant by  asserting  that,  if  tlie  de- 
fendant is  guilty  of  negligence  In  other 
respects  than  that  chargeable  to  the  fel- 
low-servant, the  defendant  Is  liable.  In 
the  case  ot  Patton  v.  Navigation  Co.,  13 
W.  Va.  261,  this  court  held  that "  when  an 
Instruction  asked  tor  is  so  imperfectly  ex- 
pressed that  its  true  Import  is  not  readily 
discernible,  and  would  tend  to  mislead  the 
Jury,  it  should  be  refused. "  In  the  Case  o( 
Richmond  &.  D.  R.  Co.,  SlGrat.  201.«ectloD 
4  of  syllabus,  the  court  of  appeals  of  Vir- 
ginia held  that  "one  who,  by  his  negli- 
gence, has  brought  an  injury  upon  himself, 
cannot  recoverdamagesforit.  Sucb  Is  the 
rule  ot  the  civil  and  common  law.  A 
plaintiff,  in  such  case,  is  entitled  to  no  re- 
lief. But.  where  the  defendant  has  b^n 
guilty  of  negligence  also  In  the  same  con- 
nection, the  result  depends  upon  the  facts. 
The  question  In  such  case  is  (1)  whether 
damage  was  occasioned  entirely  by  the  neg- 
ligence or  unproper  conduct  ot  the  defend- 
ant; or  (2)  whether  the  plaintiff  himself  so 
far  contributed  to  the  misfortune  by  his 
own  negligence, or  want  ot  ordinary  care 
and  caution,  that  but  for  such  negligence, 
or  want  ot  care  and  caution  on  bis  part, 
the  misfortune  would  not  have  happened." 
See  Railroad  Co.  v.  Jones,  95  U.  8.  439.  In- 
struction No.  S,  asked  tor  by  plaintUf. 
should  not  have  been  given  to  the  Jury,  be- 
cause It  directs  them.  In  substance,  to  find 
against  the  defendant  it  they  believe  from 
the  evidence  the  defendant  was  guilty  ot 
negligence,  and  that  such  negligence  of  the 
defendant  directly  contributed  to,  and  bad 
any  share  in,  producing  the  tnjuiy  com- 
plained of,  without  qualifying  the  aam* 
by  telling  them  that  such  would  not  be 
the  case  it  the  n^ligence  of  plaintiff  was 
the  proximate  cause  ot  the  injury.  See 
Downey  v.  Railway  Co.,  28  W.  Va.  732,  sec- 
tions of  syllabus,  where  tbecourt  held :  "  In 
such  case,  it  the  fault  or  negligence  of  the 
plaintiff  was  the  proximate  cause  of  the 
Injury,  the  defendant  Is  not  responsible. 
although  it  may  have  been  negligent,  and 
the  remote  cause  of  the  injury. "  Neither 
does  said  instruction  exclude  tbe  hypothe- 
sis that  tbe  plaintiff  himself  may  ba^e  been 
guilty  of  contributory  negligence;  yet  this 
court  bdd,  in  the  case  of  Gtority'a  Adm'x 
V.  Haley,  a9  W.  Va.  98, 11  8.  E.  Rep.  901. 
section  2  of  sy Ilab  ns,  that, "  if  tbe  def endan  t 
demurred  to  the  platntUTa  evidence,  and 
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the  evidence  showed  that  the  delendant 
was,  as  a  legal  proposition,  gnilty  of  neg- 
ligence which  caused  the  plaintlB's  injury, 
but.furtber.as  a  legal  proposition,  proved 
that  the  platntlO  was  guilty  of  contribu- 
tory negligence,  the  court  should  sustain 
the  defendant's  demurrer,  or  In  such  a  case 
the  court  ought,  on  the  motion  of  the  de- 
fendant, to  exclude  from  the  Jury  nil  the 
plain titTs  evidence. "  I  must  therefore 
conclude  that  said  Instruction  No.  3  did 
not  contain  sufficient  qualifications  to 
present  the  law  properly  to  the  Jury,  but 
was  calculated  to  mislead  them,  to  the 
prejudice  of  the  defendant.  Instructions 
Nos.  S  and  8,  given  to  the  Jury  at  the  in- 
stance of  the  plaintiff,  are  Inconsistent 
with  No.  6,  given  to  them  at  the  Instance 
of  the  defendant,  and  are  therefore  erro- 
neous, for  the  reason  that  they  are  calculat- 
ed to  mislead  and  confuse  the  Jury  as  to 
the  law  of  the  case.  See  McMechen  v. 
McMechen,17  W.Va.  684,  section  12  of  sylla- 
bus, where  it  Is  held  that  "it  is  error  to 
give  inconsistent  instructions  to  the  Jury, 
for  it  is  calculated  to  confuse  and  mislead 
them.  It  leaves  the  Jury  at  liberty  to  de- 
dda  according  to  the  correct  rule  of  law, 
or  the  contrary,  and  i-enders  it  impossible 
for  the  court  to  determine  upon  what  legal 
principle  the  verdict  was  founded. " 

The  fonrtli  assignment  of  error  is  that 
the  court  erred  in  refusing  xo  give  instruc* 
tlons  Nos.  1,  2, 8, 4,  6, 8,  and  9,  asked  for 
by  defendant.  As  to  instructions  Nos.  1,  2, 
and  3, 1  think  they  were  properly  refused 
by  the  court,  for  the  reason  that  there  is 
no  evidence  in  the  case  tending  to  prove 
the  tacts  therein  stated,  and,  for  that  rea- 
son, they  would  have  a  tendency  to  mis- 
lead the  jury.  As  to  instruction  No.  4, 
asked  for  by  the  defendant,  and  rejected 
by  the  court,  I  think  the  court  committed 
no  error  in  reusing  to  give  this  instruc- 
tion, because  it  does  not  exclude  the  hy- 
pothesis that  the  plaintiff  may  have  been 
Jnjared  bysomeotnernegligentactoromis- 
slon  of  the  defendant.  Instruction  No.  6, 
asked  for  by  defendant,  was  properly  re- 
jected, for  the  reason  that  the  evidence  In 
the  case  does  not  support  it.  No.  8  was 
also  properly  refused,  tor  the  same  reason. 
The  court,  however,  committed  an  error 
in  refusing  to  give  instruction  No.  8.  asked 
for  by  the  defendant,  which  was  In  these 
words:  "If  the  Jury  believe  from  the  evi- 
dence in  this  case  that  the  plaintiff,  know- 
ingly and  negligently,  assumed  a  place  of 
danger,  and  negligently  failed  to  do  his 
dal7  In  averting  such  danger,  and  his 
said  negligence  was  one  of  the  proximate 
canses  ot  we  injury,  then  be  is  not  entitled 
to  recover  damages  from  the  defendant 
company  on  aceoant  of  his  Injury.  Re- 
ferring to  the  plaintiff's  own  evidence,  we 
find  that  he  states,  in  answer  to  the  qoes- 
tlon,  "Please  tell  the  Jury  what  your  du- 
ties were,"  among  other  things,  that  "the 
rales  required  him  to  go  to  the  caboose 
and  take  the  place  of  the  flagman  if  he 
should  not  be  there,  and  also  to  assist 
bltn."  To  assist  him  in  what?  Surely  in 
the  performance  of  the  duties  that  de- 
volved upon  him  when  the  train  stopped 
upon  the  track.  And.  as  before  stated, 
rale  No.  208.  governing  freight  brakemen, 
provides  that  "they  are  charged  with  the 


management  ot  the  brakes,  and  the  proper 
display  and  use  of  the  train  signals;"  nut 
only  the  rear  brakeman,  but  all  ot  tliem, 
which  would  include  the  plaintiff.  He  also 
statcfl  in  his  testimony  that  "the  flag- 
man's position  was  at  the  rear  of  the  train, 
and  bis  post  of  duty  was  not  in  the  ca- 
boose;" and  when  asked,  "What  did  you 
do  when  you  went  into  the  caboose?"  an- 
swered, "  I  went  to  sleep.  I  was  fast  asleep 
when  the  accident  occurred.  Clark  was 
in  the  caboose,  bat  I  don't  know  what  he 
did  after  I  went  to  sleep. "  And  A.  L. 
Smith,  a  witness  for  the  defendant,  whose 
statement  is  in  conflict  with  no  witness  la 
the  case,  was  asked,  "From  ths  time  that 
the  engine  blew  'down  brakes'  to  the 
time  the  train  struck,  would  the  men  have 
had  time  to  get  out  of  the  caboose?  "  and 
answered,  "Yes,  sir,  if  they  had  been 
awake."  And  the  plaintiff  alfto,  when 
asked  this  question,  ''The  place  ot  tbecun- 
dnctor  was  at  the  office  getting  his  or- 
ders to  move  his  train,  and  he  left  you  and 
Clark  in  charge  of  that  train  when  he 
went  to  get  his  orders,  and  you  went 
back  Into  the  caboose  and  went  to  sleep, 
and  thus  htft  your  train  unprotected,  and 
let  the  other  train  run  into  it?"  answered, 
"Yes,  sir. "  In  view  of  this  evidence,  it  is 
difficult  to  determine  bow  the  Jury,  or  any 
other  person,  could  arrive  at  any  other 
conclusion  than  that  the  plalntifl  know- 
ingly and  negligently  assumed  a  place  oi 
danger,  and  negligently  failed  to  do  his 
duty  in  averting  such  danger,  and  that  his 
negligence  was  one  of  the  proximate 
causes  of  his  injury;  and,  if  this  be  so,  did 
the  court  err  in  instructing  the  Jury  that, 
onder  this  state  ot  tacts,  the  plaintiff  was 
not  entitled  to  recover  damages  from  the 
defendant  company  on  account  of  his  in- 
Jnry?  Intbe  case  ot  Gerity's  Adm'x  v. 
Haley,  29  W.  Va.  98, 11  S.  E.  Rep.  901.  this 
court  held  (section  1,  syllabus,)  that, 
"where  negligence  is  the  ground  ot  an  acr 
tion.  It  rests  upon  the  plalntlB  to  trace  the 
fault  for  his  injury  to  the  defendant,  and 
for  this  purpose  he  must  show  the  circum- 
stances under  which  the  Injury  occurred ; 
and  It,  from  these  circumstances  so 
proven  by  the  plalntifl,  it  appears  that 
the  fault  was  mntnal,  or,  In  other  words, 
that  contributory  negligence  is  fairly  im- 
putable to  him,  he  has,  by  proving  the  cir- 
cnmstances,  disproved  his  right  to  recover, 
and  on  the  plaintiff's  evidence  alone  the 
Jury  should  find  for  the  defendant. "  And 
Qbbbn,  J.,  In  delivering  the  opinion  la 
that  case,  refers  to  Cooley.  Torts,  673; 
also,  to  Railroad  Co.  v.  Gladmon,  15 
Wall.  401;  Freeh  v.  Railroad  Co.,  89  Md. 
574;  and  McQuilken  v.  Railroad  Co., 60  Cat. 
7,— In  support  ot  said  proposition,  and 
says:  " Tbesedecislons  support  tbeconclu- 
sion  drawn  from  them;  and  this.  It  seems 
to  me,  Is  a  correct  exposition  ot  the  law, 
and  consists  with  our  decisions,  though 
there  are  to  be  found  in  tbem  expressions 
which,  unless  the  whole  case  Is  examined 
with  care,  might  seem  to  be  inconsistent 
with  the  law  as  above  stated. " 

Onder  the  circumstances  shown,  then, 
by  the  testimony  ot  the  plaintiff  himself, 
and  in  view  of  the  law  we  have  just 
quoted,  I  must  conclude  that  the  court 
erred  in  rejecting  Instruction  No.  9,  asked 


Digitized  by 


Google 


824 


SOUTHEASTERN  BEPOBTER.  Vol.  12. 


(W.Va. 


for  by  the  d^endant.  Tbe  plaintit('B  own 
testimony  farther  shows  that  be  knew 
that  the  conductor  (Hearn)  waa  at  the 
telegraph  ofiBce,  getting  hie  ordeni  to 
more  bis  train,  and  tbat  be  left  the  plain- 
tiff and  Clarlc  In  charge  of  the  train  when 
be  went  to  get  hla  orders ;  'that  thefie  or- 
ders liad  to  be  reduced  to  writing,  aod 
tbat  the  conductor  dare  not  move  his 
train  until  be  received  orders  to  do  so, 
and  that  at  tbe  time  of  the  accident  he 
was  at  the  office  waiting  for  these  orders. 
The  conductor,  then,  was  at  bis  post  ol 
dnty  at  the  telegraph  office,  awaiting  or- 
ders to  move  bis  train,  and  it  does  not 
appear  by  the  evidence  tbat  he  was  aware 
tbat  Clarlc  had  failed  to  flag  the  train, 
but,  on  the  contrary,  be  states  in  bis  tes- 
timony, (about  which  there  is  no  conflict,) 
when  asked,  "Uid  you  give  Clark  direc- 
tions to  flag? "  " No,  sir,  I  did  not.  I  bad 
perfect  confidence  in   blm,  as   be  was  a 

food  man,  and  understood  bisdatles."  He 
ad  been  examined  by  the  company,  and 
was  considered  a  good  flagman,  and  he 
bad  been  engaged  in  tbat  business  some- 
thing like  15  months,  and  bad  a  copy  of 
tbe  rules  and  regulations.  The  conductor 
and  Clark  had  separate  duties  to  perform, 
and  their  duties  called  them  to  different 
poets.  Tbe  conductor  waiting  to  receive 
bis  orders  so  tbat  be  could  move  bis  train 
at  the  earliest  moment,  was  ignorant  of 
the  omission  on  tbe  part  of  Clark  to 
flag  the  train,  and  a  compliance  with  his 
otber  duties  prevented  him  from  baring 
a  knowledge  of  such  omission ;  and  we 
find  in  tbe  case  of  Dan  v.  Railroad  Co.,  78 
Va.  643,  section  I,  syllabus,  tbe  court  held 
tbat,  "compensation  is  not  recoverable 
forinjnry  done  plaintlB  by  defendant's 
mere,  negligence,  when  plaintiff,  by  bis 
own  ordinary  negligence,  contributed  to 
cause  the  injnry,  so  that,  but  forsuch  con- 
tribution, tbe  injury  would  not  have  hap- 
pened, except  when  tbe  direct  cause  of 
tbe  injury  Is  tbe  defendant's  omission 
(after  knowing  tbe  plaintiff's  negligence) 
to  use  proper  care  to  prevent  the  conse- 
quences of  such  negligence."  Bee,  also. 
Railroad  Co.  r.  Ferguson,  79  Va.  241, 
where  It  Is  held  tbat,  **  in  order  to  main- 
tain an  action  for  an  injury,  it  must  be 
proved  that  tbe  injuries  were  caused  by 
tbe  negligence  of  tbe  defendant,  or  bis 
agents,  and  it  must  not  appear  from  tbe 
evidence  that  want  of  ordinary  care  and 
prudence  on  tbe  part  of  plaintiff  directly 
contributed  to  tbe  injnry. "  In  the  opin- 
ion of  the  court,  delivered  by  Chief  Justice 
Black,  in  the  case  of  Railroad  Co.  v.  A»- 
pell,  23  Fa.  8t.  149.  he  says :  "  It  has  been  a 
rule  of  law,  from  timeimmemorial,  and  itls 
not  likely  to  bectaanged  in  all  time  to  come, 
that  there  can  be  no  recovery  for  an  injury 
caused  by  tbe  mutual  fault  of  both  par- 
ties. When  it  can  beshown  tbat  it  would 
not  have  happened  except  for  the  culpa- 
blenegligence  of  the  party  injured,  concur- 
ring with  tbat  of  the  otber  party,  no  ac- 
tion can  be  maintained. "  And  in  the  case 
of  Dun  T.  Railroad  Co.,  supra,  the  court 
says:  "It  seems  to  be  tbe  better  rule,  both 
upon  authority  and  upon  reason,  tbat  the 
passenger,  beingendowed  with  intelligence 
which  enables  him  to  foresee  and  to  avoid 
danger,  the  exercise  of  at  least  ordinary 


prudence  is  required  on  his  part  to  escape 
it;  and  if,  by  bis  failure  to  exercise  these 
faculties  for  h'.s  own  preservation,  a  mis- 
fortune befall  him,  though  the  carrier  may 
have  been  in  fault,  it  will  be  attributed 
to  bis  own  carelesskiess  and  inattention, 
and  the  responsibility  will  not  be  thrown 
on  the  carrier. "  This  being  tbe  law  witb 
reference  to  a  passenger,  who  Is  in  no  man- 
ner responsible  for  the  proper  manage- 
ment and  safety  of  tbe  train,  what  can 
we  say  with  regard  to  a  person  who  oc- 
cupies the  position  of  tbe  plaintiff,  whose 
duty  it  was  tolmmediately  take  tbe  flag- 
man's position  on  tbe  train,  and  who  was 
charged  with  tbe  proper  display  and  use 
of  the  train's  signals,  but  who,  instead  of 
assuming  tbe  post  required  of  him  by  tbe 
train  rules,  with  which  be  was  familiar, 
abandons  bis  post  and  goes  to  sleep? 
The  evidence  shows  that  if  he  bad  been 
awake  he  could  have  avoided  the  Injury. 
We  can  arrive  at  but  one  conclusion,  and 
tbat  is  that  his  negligence  and  failure  to 
perform  his  duties  as  an  employe  of  the 
defendant  contributed  directly  to  tbe  in- 
jury he  received;  and  the  Judgment  com- 
plained of  must  be  reversed,  tbe  verdict 
of  tbe  jury  set  aside,  and  the  case  remand- 
ed to  the  circuit  court  of  Mercer  county 
for  further  proceedings  to  be  bad  thet«in, 
with  costs  to  the  plaintlB.in  error. 

Ldcab,   p.,  and  Brannon,  J.,  conear. 
Holt,  J.,  absent. 


WiLUAUBON  V.  NEWPOHT  NBWS  ft  MlBSIS- 

BIPPI  Val.  Co. 

ISu/preme  Court  of  Appeals  of  Wett  Vtrgtmia. 
Jan.  81,  189L) 

iNnmiXS  *0  BSAKSltAlT— COSTBIBITIOBT  Hau4- 

osirat— AssDNPnoH  or  Kisx. 

W.  waa  employed  aa  a  brakaman  on  a 
freight  train  by  tbe  C.  ft  O.  Ry.  Co.  on  the  4tii 
day  of  April,  1888,  and.  when  he  applied  Cor  aoch 
service,  stated  that  he  had  been  emploTed  for  six 
months  as  brakeman  on  the  same  road  in  tbe  year 
1886.  In  July,  1886,  the  IT.  N.  ft  H.  V.  Go.  took 
charge  of  said  road  as  leasee.  On  the  12tb  day  of 
August,  188tt,  while  on  duty  on  top  of  Ma  train 
bt  daylight,  said  W.  was  killed  by  stzildag  his 
head  against  a  highway  bridge  vnitch  spanned 
said  railroad  track,  which  was  not  high  eao>Dgh 
for  a  man  erect  on  the  car  top  to  pass  under. 
While  he  was  in  the  servloe  of  said  company  on 
both  occasions  his  mn  was  iwiween  Hanumton 
and  C^nelton  on  a  local  freight  train,  and  said 
bridge  was  l>etween  said  points.  When  leaving 
Hurricane  station  on  the  morning  of  tbe  acci- 
dent, abont  10  minntes  before  readhing  said 
bridge,  he  waa  warned  by  the  fireman  to  look  oat 
for  the  overhead  bridge,  and  waa  foond  dead 
atMut  16  feet  from  tbe  rear  end  of  the  car.  In  a 
suit  by  W.  *s  administrator  against  the  H.  IT.  ft 
H.  V.  Co.,  defendant  demnrrod  to  the  evidence. 
Held:  (1)  That  the  demorrw  was  properly  sns- 
tained.  (i)  That,  although  the  defendant  may  not 
have  beea  free  from  blame  on  aoocont  of  lowness 
of  bridge,  yet  W.  's  want  of  proper  care  contrib- 
uted to  the  injary,  and  defendant  is  not  liable. 
(8)  In  entering  the  service  of  tbe  defendant  under 
the  circumstances,  W.  was  fully  aware  of  tbe 
character  of  the  bridge,  and  while  in  said  service 
had  ample  opportunity  to  become  familiar  with 
it,  and  oy  continuing  in  the  employment  he  as- 
sumed the  risk  of  being  injured  aj  said  bridge, 
as  Incident  to  the  employment. 
iSuUatma  by  the  Court.) 
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L.  Jf.  Tkvenoer,  Vinson  £  McDonald,  and 
Giltson  A  MIeMe,  tor  plaintiff  In  error. 
JSimmaA  Snslow,  for  defendant  In  error. 

Enoush,  J.  TbiB  iB  a  writ  of  error  to  a 
judgment  of  the  circuit  court  of  Oabell 
county,  rende^«d  on  tbe  16tb  day  of  March, 
1889,  In  an  action  of  trespaas  on  tbe  case, 
In  which  B.  WilllamBOD,  admlnistrutor  of 
tbe  estate  of  J.  F.  Williamson,  deceased, 
was  plaintiff,  and  tbe  Newport  News  ft 
Mississippi  Valley  Company,  a  corpora- 
tion, was  defendant.  The  plaintiff  In  said 
Action  sougrbt  to  recover  from  tbe  defend- 
ant company  damatces  to  tbe  amount  of 
#10,000  for  causing  tbe  death  of  tbe  plain- 
tiff's Intestate,  J.  F.  WlIllamBon,  by  tbe 
negligence  of  the  said  defendant,  and,  as 
the  plaintiff  alleges,  without  any  negli- 
gence on  tbe  part  of  Bald  J.  F.  William- 
von  Tbe  case  was  decided  upon  a  de- 
murrer to  the  evidence  in  the  court  below, 
which  evidence  in  set  forth  in  tbe  record 
under  the  rule  of  practice  whlcb  prevails 
in  such  cases ;  and.  In  considering  tbe  pro- 
I>rlety  of  the  action  of  the  court  below  In 
Mustalnlng  tbe  demurrer  to  the  evidence, 
the  practice  requires  us  "  to  consider  the 
demurrant  as  admitting  all  that  may  be 
reasonably  Inferred  by  tbe  Jury  from  tbe 
evidence  given  by  tbe  other  party,  and  as 
waiving  all  tbe  evidence  on  his  part  whlcb 
contradicts  that  offered  by  tbe  other 
party,  or  the  credit  of  which  is  impeached, 
and  all  Inferences  from  bis  own  evidence 
which  do  not  necessarily  flow  from  It." 
Mableman  r.  Insurance  Co.,  6  W.  Va.  608; 
J-.ee*8  Ex'rs  v.  Bridge  Co.,  18  W.  Va.  299; 
Allen  V.  Bartlett,20  W.Va.46;  and  Garrett 
V.  Ramsey,  28  W.  Va.846.  It  appears  from 
an  examination  of  the  evidence,  under  this 
rale  that  the  plaintiff's  intestate  was  in 
tbe  employ  of  tbe  Chesapeake  A  Ohio 
Kailway  Company  for  about  six  months 
In  the  year  1885,  and  that  he  was  in  tbe 
'employ  of  the  same  railway  from  tbe  4tb 
<Iay  of  April.  1888,  until  tbe  ]2tb  of  Au- 
gust, 1886,  each  time  acting  as  brakeman, 
and  that  while  he  was  so  employed  In 
the  year  1886  be  was  running  on  said 
freight  trains  between  Huntington  and 
Oannelton,  W.  Va.;  that  some  time  in  July, 
1880,  said  railway  commenced  doing  busi- 
nessintbenameof  tbe'NewportNews  and 
Allsslsslppi  Valley  Company, "  and  was  so 
operating  said  road  at  the  time  tbe  plain- 
tiff was  injured.  It  also  appeare  that  at 
the  time  the  plaintiff  entered  the  service 
of  the  Chesapeake  ft  Ohio  Railway  Com- 
pany, on  tbe  4th  of  April,  1886,  that  he 
agreed  to  study  tbe  rules  governing  em- 
ployes on  said  road  carefully,  to  keep 
posted,  and  obey  them ;  and  on  examina- 
tion at  tbat  time,  when  asked  "Do  you 
know  that  bridges.  Including  highway 
bridges  and  tunnels,  on  this  line,  are  too 
low  to  clear  a  man  standing  on  a  box- 
«ar?"  answered  "Yes."  Bo  far  as  tbe  em- 
ployes of  said  railroad  were  concerned, 
no  changes  appear  to  have  been  made  in 
the  rulen.  management,  and  regulations. 
Tbe  name  of  the  company  managing  the 
road  was  changed,  and  the  voucbers 
were  paid  them  after  July,  1886,  by  tbe 
Newport  News  &  Mississippi  Valley 
<k>mpa,ay. 

How  tbe  plaintiff's  Intestate  came  to  bis 


death  does  not  affirmatively  appear,  but 
cireumstancee  would  seem  to  indicate 
that  bis  death  ensued  from  coming  in  con- 
tact with  a  bridge  which  spans  said  rail- 
road at  a  point  between  Hurricane  and 
Milton  stations.  This  is  tbe  theory  claimed 
by  tbe  plaintiff,  and,  assuming  it  to  be  the 
correct  one,  it  appeara  from  tbe  testimony 
of  the  engineer,  Polndexter,  who  was  in- 
troduced by  tbe  plaintiff,  tbat  be  saw  tbe 
plaintiff's  Intestate  at  Hurricane;  tbat  he 
got  up  on  bis  engiue,  and  set  bis  lantern 
down,  about  6  o'clock  In  tbe  morning  on 
tbe  12th  day  of  August,  by  standard  time, 
which  Is  24  mioutee  faster  than  sun  time, 
and  according  to  tbe  evidence  it  would 
take  about  12  minutes  to  run  from  Hurri- 
cane to  tbe  bridge.  When  the  bridg:e  was 
reached,  then,  it  lacked  12  minutes  by  sun 
time  of  being  5  o'clock ;  and  the  court  will 
take  judicial  cognizance  of  tbe  fact  tbat  on 
tbe  I2th  of  August,  1886,  the  sun  arose  at 
tbat  place  at  7  minutes  after  6  o'clock,  so 
that  it  lacked  about  19  minutes  of  sunrise 
at  tbe  time  said  freight  train  passed  un- 
der said  bridge.  He  did  not  need  his  lan- 
tern, for  the  engineer,  Polndexter,  teeti- 
flea  tbat  he  left  It  sitting  on  the  engine. 
He  also  states  that  it  was  a  damp, cloudy 
morning;  that  the  bridge  was  on  a 
straight  line,  and,  going  west,  It  could  be 
seen  for  a  half  mile.  Mr.  Keasel,  who  was 
a  flreman  on  the  train  at  tbe  time,  testi- 
fies that  plaintiff's  Intestate  said  be  was 
going  on  top  of  tbe  car.  Tbat.  as  he  went 
out,  some  cindere  got  in  his  eyes.  Ho 
stopped  and  rubbed  them ;  th'encame  back 
down.  Then heBtarted back  again.  That 
nothing  was  said  to  bim  about  going  out. 
only  he  told  bim  to  look  out  for  the  over- 
head bridge.  That  he  said  something  in 
reply,  but  witness  did  not  know  what  it 
was.  That  he  got  up  on  the  car,  ttad 
stood  for  a  minute  In  sight.  Then  be  dis- 
appeared. And  that  from  bis  position  he 
could  see  a  man  on  the  cara  10  or  15  feet. 
That  deceased  was  found  lying  about  16 
feet  from  the  other  end  of  the  car. 

As  this  unfortunate  accident  occurred  in 
tbe  day-time,  and  not  at  night,  I  do  not 
regard  the  question  as  to  whether  the 
guards  or  whipping  strings  were  in  proi;>- 
er  order  at  the  time  tbe  injury  occurred  as 
material,  because  tbe  office  of  these  guards 
Is  to  give  warning  of  thefactthata  bridge 
la  near,  when  It  cannot  be  seen ;  but,  If  the 
question  was  material,  It  is  clearly  shown 
by  the  evidence  of  the  plaintiff's  witness 
Nugent  that  the  guards  were  in  proper 
condition  at  the  time  of  the  accident.  It 
also  shows  tbat  said  bridge,  although  not 
a  county  bridge,  was  used  by  the  public, 
and  tbat  a  county  road  passes  over  it.' 
The  greater  portion  of  the  rest  of  the  evi- 
dence beara  upon  the  question  as  to 
whether  the  plaintiff's  intestate  came  to 
his  death  by  coming  in  contact  with  said 
bridge,  and.  In  my  view  of  the  case,  must 
be  regarded  as  Immaterial.  The  plaintiff, 
in  bis  declaration,  a  vera  that  tbe  fact  that 
the  bridge  under  and  through  which  said 
train  passed  was  low  and  unsafe  was  un- 
known to  said  J.  F.  Williamson,  but  be 
utterly  fails  to  sustain  said  averment  by 
proof;  while,  on  the  contrary,  said  Will- 
iamson acknowledged  at  the  time  he  took 
service  from  said  company  tbat  he  knew 
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that  bridges,  inclndioic  highway  bridges 
and  tunnelB,  on  tbia  line,  were  too  low  to 
clear  a  man  standing  on  bos-cars;  and  at 
the  very  time  he  was  approaching  the 
bridge  where  he  lost  bis  life  the  witness 
Keasel  called  bis  attention,  and  told  him 
to  look  out  for  the  low  bridge.  How  this 
unfortunate  accident  occurred  must,  to 
some  extent,  always  remain  a  subject  ot 
conjecture.  The  evidence  discloses  that, 
when  he  left  the  engine  to  go  on  tup  of  the 
cars,  some  cinders  got  in  bis  eyes.  That 
he  stopped,  and  rubbed  them  ;  then  came 
baclc  down.  Then  he  started  back  again. 
That  he  got  on  top  of  the  car,  and  stood 
for  a  minute  in  sight.  Then  he  disap- 
peared.  He  may  have  gotten  more  cin- 
ders in  his  eyes.  At  any  rate,  be  was  de> 
layed  in  returning  to  the  engine,  and  rob- 
bing his  eyes,  and  standing  again  for  a 
minute,  after  he  reached  the  top  ot  the 
cars  again.  And  all  this  time  the  train 
was  rushing  on  towards  the  bridge  on  a 
down  grade,  with  no  brakes  applied ;  al- 
though Mr.  Poindexter,  when  asked,  "At 
what  point  was  it  the  dnty  of  the  brake- 
man  to  put  on  the  brakes?"  replied, 
"nenerally  about  a  mile  beyond  the 
bridge;"  meaning,  as  I  suppose,  east  ot 
the  bridge,  as  he  was  testifying  in  Hunt- 
ington. The  train  was  running  towards 
the  bridge,  and,  as  a  matter  ot  course, 
the  smoke  and  cinders  from  the  engine 
would  be  between  said  Williamson  and  the 
bridge:  and,  suffering  from  the  cinders 
which  had  lodged  in  his  eyes.  It  is  but  nat- 
ural to  suppose  he  would  turn  his  side  or 
his  back  tu  the  smoke,  and  in  this  manner 
he  tailed  to  look  out  tor  the  bridge,  and 
was  prostrated  by  it.  Be  this,  however, 
as  it  may,  the  question  presented  tor  our 
consideration  and  determination  is  wheth- 
er, under  the  circumstances  detailed  in  the 
evidence,  the  coart  below  acted  properly 
in  sustaining  the  demurrer  to  the  evidence. 
In  thecase  of  Sheeler'sAdm'r  v.  Railroad 
Co.,  decided  In  81  Va.  188,  there  was  but  one 
count  in  the  declaration,  the  grHvamen  ot 
which  was  that  the  deceased,  a  fireman  in 
the  employment  of  the  defendant  compa- 
ny, lost  his  life  while  in  the  discharge  ot 
his  duty  as  such  fireman  by  reason  ot  the 
defendant's  negligent  and  careless  con- 
struction,at  apoint  in  the  line  ot  Its  road, 
of  a  bridge,  the  upright  sides  of  which 
were  not  sufficiently  distant  from  the  en- 
engines  and  cars,  when  passing  over 
same,  to  allow  and  permit  tbe  plaintiff's 
intestate,  as  such  fireman,  to  properly  dis- 
cbarge his  duties  as  fireman  without  in- 
curring unreasonable  risk  and  danger  to 
his  life  and  limbs;  and  also  that  by  reason 
ot  the  defendant's  carelessness  and  negli- 
gence in  not  properly  constructing  said 
bridges,  and  tbe  upright  sides  thereof,  etc., 
the  plaintiff's  intestate,  while  in  tbe  faith- 
ful discharge  of  his  duty  to  said  defendant, 
was  thrown  against  a  certain  bridge,  and 
the  upright  sides  thereof,  etc.,  and  was 
killed  by  means  thereof ;  and  it  was  also 
averred  that  be  did  not  know,  and  bad  no 
means  ot  knowing,  of  the  defects  and  dan- 
gers ot  said  bridge,  although  the  same 
were  well  known  to  tbe  defendant.  It  ap- 
pears from  the  evidence  in  the  case  that 
Slieeler,  without  orders,  and  unnecessarily, 
got  down  on  tbe  side  ot  the  engine  and 


tender,  holding  with  his  right  band  a 
hand-holder  on  the  engine,  and,  holding  In 
his  left  hand  a  small  hose  attached  to  a 
spigot  on  tender,  swnng  his  body  out  and 
forward  in  a  stooping  posture,  and  at- 
tempted to  extinguish  some  greased  wool- 
en ravelings  that  were  biasing  on  tbe  box 
of  the  driving  wheel,  when  be  was  stmcic 
by  tbe  side  of  the  bridge  and  was  killed. 
The  court,  in  its  opinion,  says:  "Tbe  set- 
tled doctrine  19  that  in  order  to  main  tain 
an  action  against  a  railroad  company  tor 
Injories  received,  ete..  it  must  be  proyed 
that  tbe  injury  was  caused  by  the  negli- 
gence ot  the  defendant  or  its  agents;  and 
it  must  not  appear  from  tbe  evidence  tbat 
want  ot  ordinary  care  and  prudence  on 
the  part  of  the  person  injured  directly 
contributed  to  tbe  Injuiy,"— referring  to 
17  Amer.  R.  Rep.  253,  and  cases  cited ;  al- 
so to  Railroad  Co.  v.FnrgaBou,79  Va.  348. 
And  the  court  arrived  at  the  conelosioD 
that  said  Sheeler's  administrator  was  not 
entitled  to  recover. 

In  the  case  ot  Clark's  Adm'r  v.  Railroad 
Co.,  reported  in  78  V«.  709,  the  facts  are 
very  similar  to  the  one  under  contddera- 
tion.  Clark  was  employed  as  a  brafceman 
on  a  freight  train ;  and  while  in  tbe  %>»• 
tormance  of  his  duty  on  top  ot  a  ear,  by 
moonlight,  he  was  killed  by  striUns  a 
highway  bridge,  not  high  enough  for  a 
man  standing  erect  on  the  car-top  to  paa» 
under.  When  he  was  employed,  be  had 
notlc»  ot  highway  bridges  which  were  too 
low  to  pass  under  without  stooping;  and 
on  that  night,  leaving  the  station  next 
tbe  bridge,  he  was  warned  to  look  cat  for 
the  bridge.  On  nearing  the  bridge,  a  eo- 
brakeman.seelag  btmstandingereccoatiie 
car-top,  shoDted  to  him  to  stoop;  bat  be 
did  not  stoop.  In  that  case,  as  In  this, 
there  was  a  demurrer  to  the  evidence;  and 
the  court  sustained  the  demurrer,  holding 
that,  "  though  defendant  may  have  been 
culpable  tor  lowness  of  bridge,  yet  Clark'a 
carelessness  contributed  to  the  Injury, 
and  defendant  was  not  liable;"  and  also 
that  "the  risk  of  collision  with  snch 
bridges  was  incident  to  the  employment. 
Clark  had  opportunity  to  know  ot  their 
dangerous  character,  which  must  baT» 
been  contemplated  when  he  accepted  em- 
ployment. " 

In  the  case  ot  Owen  v.  Railroad  Go.,  1 
Lans.  108,  it  was  held  tbat  a  brakeman  in 
the  employ  ot  a  railroad  company,  while 
discharging  duties  in  the  line  of  his  em- 
ployment, upon  the  roof  ot  a  freight-car., 
who  was  carried  against  a  higtaway 
bridge,  and  sustained  Injuries,  tor  whiclk 
he  brought  an  action  against  his  employ- 
er, the  bridge  being  three  and  a  half  feet 
higher  than  the  top  of  tjie  highest  treiKht- 
car  in  use  by  tbe  company,  and  liad  ao  re 
mained  for  many  years,  and  since  tli«  con- 
struction of  the  railroad,  the  bralceman 
having  entered  into  tbe  employment  ot  the 
company  with  knowledge  of  the  position 
and  height  of  the  bridge,  and  having  had 
opportunity  of  informing  himself  as  to  it* 
continuance  in  the  same  position,  he 
should  have  been  nonsuited,  the  danger 
frimthe  bridge  being  clearly  incident  to 
the  labor  he  undertook  to  poriorm :  and 
that,  "in  view  f)f  the  brakeman's  knowl- 
edge as  to   the  bridge,  his  omission  to 
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avoid  tbe  accident  by  stooping  was  sucb 
want  of  ordinary  care  and  caution  as 
would  have  defeated  his  action,  if  other- 
wise maintainable. " 

In  Wood's  Railway  Law  (volume  8, 
p.  1481.)  the  autbor  says:  "But  where  tbe 
servant  knows,  or  ought  to  iinow,  of  tlie 
obstruction,  he  cannot  recover  for  an  in- 
jury received  therefrom, b<K!auBe  by  reason 
of  his  failure  to  guard  against  it,  and  neg- 
lecting to  do  so,  lie  is  treated  as  guilty  of 
contrlbntory  negligence;"  citing  Baylor 
V.  Bailroad  Co.,  40  N.  J.  Law,  23.  The  au- 
thor also  says,  on  tbe  same  page:  "Thus, 
in  tbe  case  last  cited,  a  brakeman,  called 
upon  suddenly  to  apply  tbe  bralces  to  a 
train,  was  hit  by  the  roof  of  a  bridge  over 
tbe  road,  and  injured.  The  bridge  was 
not  high  enough  to  permit  a  person  to 
stand  upright  on  the  cars  In  passing 
through  it,  and  it  appeared  it  was  not 
nsaal  or  customary  tor  railroad  com* 
panics  to  build  their  bridges  with  an  ele- 
vation suificlent  to  enable  a  person  to 
stand  upright  on  tbe  top  of  the  cars  in 
passing  through  them ;  and  the  court  held 
there  could  be  no  recovery  for  tbe  injury, 
upon  the  ground  that  the  plaintiff  was 
chargeable  with  knowledge  of  tbe  method 
of  building  such  bridges,  and  assumed  tbe 
risk  Incident  thereto.^  See  Gibson  v.  Ball- 
way  Co.,  68  N.  Y.449,  where  It  is  held  that, 
"  where  a  servantenters  upon  employment 
from  its  nature  necessarily  hazardous,  he 
assumes  the  usual  risks  and  perils  of  the 
service,  and  also  those  risks  which  are  ap- 
parent to  ordinary  observation.  If  he  ac- 
cepts service  with  knowledge  of  the  char- 
acter and  position  of  structures  from 
which  employes  might  be  liable  to  receive 
injury,  be  cannot  cull  upon  his  master  to 
make  alterations  to  secure  greater  safety, 
or,  in  case  of  injury, hold  him  liable."  See, 
also,  tbe  case  of  Bains  v.  Railway  Co.,  71 
Mo.  166,  third  section  of  syllabus,  where  it 
ia  held:  "If  a  brakeman  knows  that  a 
foot-bridge  over  tbe  railroad  upon  which 
be  is  employed  is  too  low  to  permit  a  man 
standing  erect  on  the  top  of  a  freight-car 
to  pass  under  it  in  safety,  and  nevertbe- 
leas  remains  in  tbe  service  of  tbe  company, 
and,  while  passing  under  the  bridge  on  tbe 
top  of  a  freight-car,  stands  erect,  and  is 
killed  by  coming  in  contact  with  the 
bridge,  tbe  company  is  not  liable."  See, 
also,  Bailroad  Co.  v.  Sentmeyer,  92  Pa.  St. 
276;  Bailroad  Co.  v.  Strieker,  51  Md.  47. 

That  the  plaintiff's  intestate  had  ample 
opportunity  to  become  acquainted  with 
this  portion  of  said  railroad,  and  with 
ibia  particular  bridge.  Is  clearly  shown  by 
the  evidence.  Wben  be  made  application 
for  service  as  freight  brakeman,  on  the  4tb 
of  April.  1886,  he  was  asked,  "  Were  you 
ever  employed  by  this  road ;  where,  and 
in  what  capacity?"  and  answered,  "Yes, 
sir;  in  tbe  year  1885.  about  six  months  as 
brakeman ; "  and  P.  O.  Fine,  a  witness  lor 
the  plaintiff,  when  asked,  "How  long  did 
Williamson  run  on  this  ruad  ?"  answered, 
"I  don't  know;  he  was  here  twice;"  and 
when  asked,  "Where  did  he  run  from?" 
answered,  "From  Huntington  to  Canael- 
ton."  Tbe  bridge  at  which  it  is  claimed 
tbe  injury  was  rtveived  Is  shown  to  be  on 
the  road  between  these  two  points;  and 
Mr.  Poindexter,  a  witness  for  tbe  plain- 


tiff, stated  that  be  was  ranning  a  freight 
train  between  Huntington  and  Cannelton, 
and,  when  asked  how  often  he  passed  un- 
der said  bridge,  answered,  "  I  couldn't  say. 
I  pass  under  it  sometimes  twice  every  2i 
hours,"  clearly  showing  that  employes  ou 
the  freight  trains  between  these  points 
were  not  lacking  In  opportunity  to  be- 
come acquainted  with  this  bridge.  Coun- 
sel for  the  plaintiff  in  error  rely  upon 
tbe  case  of  Bailroad  Co.  v.  Bowan,  104 
Ind.88,  3  N.E.  Bep.627;  but  it  Is  clearly  ap- 
parent that  that  case  is  very  different  from 
the  one  at  bar.  The  second  section  of  the 
syllabus  reads  cks  follows:  "Wberea  rail- 
road company  has  constructed  and  main- 
tains a  bridge  over  its  track  with  knowl- 
edge that  it  is  of  insufficient  height,  and 
dangerous  to  its  employes  in  tbe  dis- 
charge ol  their  duties,  it  is  liable  to  a 
brakeman.  Ignorant  of  the  dttnger,  who  is 
injured  while  passing  under  such  bridge  in 
the  performance  of  his  duties. "  And  so 
with  the  case  of  Kane  v.  Bailway  Co.,  128 
U.  8.  91,  9  Sep.  Ct.  Rep.  16.  The  facts  in 
that  case  are  very  different  from  the  case 
under  consideration.  In  that  case  a 
brakeman  was  injured  by  reason  of  a 
broken  step  to  one  of  the  cars,  which 
caused  bim  to  fall  frpm  tbe  train.  The 
plaintiff  ascertained  tbe  fact  that  tbe  step 
was  broken  after  tbe  ears  bad  started, 
and  the  conductor  promised  to  drop  tbe 
car  out  that  bad  the  broken  step  during 
the  nigbt.  but  failed  to  do  so.  The  cars 
were  similar,  and  the  plaintiff  was  easily 
deceived  as  to  the  fact  whether  the  car 
with  tlie  broken  step  bad  been  dropped  or 
not ;  and  tbe  court  held  it  error,  on  ac- 
count of  the  peculiar  facts  connected  wltb 
the  case,  to  strike  out  the  testimony  from 
the  jury.  In  the  case  of  Cooper  v.  Rail- 
road Co.,  24  W.  Va.  61,  relied  upon  by 
counsel  for  plaintiff  in  error,  wbile  It  holds 
that  the  master  is  bound  to  use  ordinary 
care  in  supplying  and  maintaining  suit- 
able instrumentalities  for  the  work  re- 
quired to  be  done,  it  also  is  held  in  that 
case  that  "the  ordinary  risks  and  perils 
Incident  to  the  employment,  which  the 
servant  can  foresee  or  shun  or  avoid  or 
guard  against  b.v  prudence,  skill,  and  fore- 
cast) are  assumed  by  him,  and  they  are 
supposed  to  enter  into  tbe  consideration 
to  be  rec^ved  by  him  for  his  services." 
And  while  it  is  true  that  in  Illinois,  and 
perhaps  several  other  of  the  western 
states,  it  has  been  held  that  it  is  the  duty 
of  a  railroad  company  to  so  construct 
overhead  bridges  as  to  prevent  them  from 
bdng  dangerous  to  employes  walking  on 
the  top  of  tbe  cars  in  tbe  performance  of 
their  duties,  yet  tbe  great  weight  of  au- 
thority in  Virginia,  New  York,  Iowa, 
Mlnnexota,  Missouri,  Maryland,  Massa- 
chusetts, and  New  Jersey  hold  In  accord- 
ance with  the  passage  above  quoted  from 
24  W.  Va..  in  regard  to  assuming  the  risks 
and  perils  incident  to  the  employment; 
and  we  must  hold  that,  by  continuing  in 
the  employment  of  the  defendant  after  he 
bad  every  opportunity  of  becoming  ac- 
quainted with  its  dangers,  he  assumed 
the  risks  incident  thereto.  Looking,  then, 
at  the  facts  disclosed  by  the  evidence  in 
this  case,  and  applying  tbe  rule  which  re- 
quires us  to  disregard  the  evidence  of  tbe 


Digitized  by 


Google 


828 


SOUTHEASTEBN  BEPOBTEB.  Vol.  12. 


(W.Va. 


defendant  which  to  in  conflict  with  that 
of  the  plaintiff,  and  admitting  all  that 
might  be  reasonably  inferred  by  the  Jury 
from  the  evidence  of  the  plaintiff,  my  con- 
dutiion  is  that  the  court  below  committed 
no  error  in  sustaining  the  demurrer  to  the 
evidence,  and  the  Judgment  complained  of 
must  be  afiSrmed  with  costs  to  the  defend- 
ant in  error. 

Bbannon  and  Holt,  JJ.,  concur.  Lucas, 
P.,  absent. 


Spbnob  t.  Smith  et  al. 

{Supreme  Court  of  Appeals  of  West  Vtrginta. 
Feb.  7, 1891.) 

Fa^UDDLBNT  CONVBTXNCXS — BCBDIN  Of    PROOV— 
ENOin.XDOB  OF  Ok^ktei. 

1.  A  father,  who  is  largely  Indebted,  oon- 
▼eya  all  of  his  property,  consisting  of  a  tract  of 
land  containing  79  acres,  to  his  son,  for  the  ex- 
pressed conaideratlon  of  91,200,  and  on  tiie  same 
oay,  and  for  the  same  consideration,  said  aon 
conveys  said  tract  of  land  to  his  mother.  A 
oreditor,  whose  debts  are  older  than  said  deeds, 
files  a  bill  impeaohing  said  conveyances  as  vol- 
untary and  fraudulent.  The  burden  of  proof  is  on 
the  son  and  wife  of  the  debtor  to  prove  the  pay- 
ment uf  the  purctiase  money. 

8.  Where  the  detrt  doe  the  plaintiff  who  files 
a  hill  impeaohing  such  conveyances  is  evldenoed 
by  two  notes,  which  were  in  the  hands  of  ao  at- 
torney, who  had  been  fkeooently  urged  to  ooUeot 
the  same,  but  failed  to  take  any  steps  to  effect 
that  object,  and  who  finally,  by  the  direction  of 
said  creditor,  turned  said  notes  over  to  a  consta- 
ble, who,  he  was  advised,  liad  directions  to  sue 
Sromptly  thereon,  and  said  attorney,  between  tlie 
ate  on  which  salt  was  brought  on  said  notes 
and  the  retnm-day  of  the  summons,  took  a  deed 
from  said  debtor  and  tils  wife  for  said  79  acres 
«t  land,  and  claims  that  half  of  the  consideration 
was  paid  by  a  debt  due  him  from  said  debtor, 
the  burden  of  proof  devolves  on  said  attomev  to 
show  the  eztstenoe  and  validity  of  the  debt 
claimed  to  he  due  him. 

S.  A  pnrehaser  from  a  frandnlent  grantee, 
with  notice  of  the  Invalidity  of  bis  title,  oan  ao- 
qnire  no  better  right  than  that  held  by  said  gran- 
tor. 
(SyUalms  tjy  the  Court.) 

Appeal  and  supenedeaa  from  drcalt 
court.  Wood  connty. 

C.  L.  Brown  and  C.  L.  Matbenjr,  tor  ap- 
pellant. HtttcbiaaoaA  Johnson,  tor  ap- 
pellees. 

Engusb,  .T.  This  was  a  suit  In  equity, 
brought  by  L.  Spence  against  Barnes  B. 
Smith  and  others  in  the  circuit  court  of 
Wood  county,  the  object  of  which  was  to 
subject  to  sale  the  real  estate  of  said  B.  B. 
Smith,  which  was  alleged  to  consist  U(  79 
acres  and  a  fraction,  situated  in  said  coun- 
ty,and  tosetasidennd  annul  certain  deeds 
of  conveyance  made  by  said  B.  B.  Smith 
and  wlfeto  their  son,  J.  A.  Hmith,  Jr.,  and 
from  said  J.  A.  Smith,. Tr.,  to  Sallie  Smith, 
the  wife  of  said  B.  B.  Smith,  and  from  said 
B.  B.  Smith  and  Sallie  Smith,  his  wife,  to 
Dixon  R.  King.  The  material  allegations 
relied  on  by  the  plaintiff  in  his  bill  on  which 
he  bases  his  claim  for  relief  are  as  follows: 
That  on  the  15th  day  of  May,  1879,  B.  B. 
Smith,  J.  A.  Smith,  and  Chai-ies  Lucas  ex- 
ecuted two  notes  to  him  or  his  order,— one 
lor  f  158.34,  due  on  or  before  November  1, 
1880;  and  the  other  for  f  158.33,  due  on  or 
betoreNovemberl,IS81,  both  bearing  inter- 


eat  from  date  at  6  per  cent.,— which  notes 
were  indorsed  by  one  Jacob  Wigal.  Tbat 
payments  had  been  made  on  said  notes 
at  different  times,  aggregating  9110.50, 
which  bad  been  credited  on  said  last-named 
note.  That  plaintiff  sent  said  notes  to 
the  defendant  Dixon  R.  King  for  collec- 
tion, who  was  a  practicing  attorney  In 
the  coontles  of  Wood  and  Jackson,  and 
who  bad  long  known  and  advised  tbesaid 
Barnes  B.  Smith  in  his  basiness  dealings. 
Tbar  said  King  tailed  and  neglected  to 
collect  said  notes,  and  would  not  take  a 
Judgment  tbereon,  although  directed  bo  to 
do  by  the  plaintiff.  That  some  time  tn  1887 
plaintiff  wrote  to  said  King,  and  directed 
him  to  turn  said  notes  over  to  one  H.  H. 
Pennybacker,  a  constable  of  said  county, 
tor  collection,  but  in  this  the  said  King 
also  failed ;  and  the  plaintiff  threatened  to 
sue  him  if  he  did  not  comply  fortbwltb 
with  his  request,  and  shortly  thereafter 
the  plaintiff  received  a  letter  from  said 
Barnes  B.  Smith,  asking  for  more  time. 
and  promising  that  if  90  days  were  g^ven 
he  would  pay  off  said  notes,  whicb  letter 
was  filed  with  plalntitrs  deposition  In 
the  cause.  That  on  the  10th  day  of  Au- 
gust, 1887,  suit  was  brought  on  said  notes 
before  a  Justice  of  said  county  against  said 
Barnes  B.  Smith,  J.  A.  Smith,  and  Jacob 
Wlgal,  and  the  snmmnns  was  served  on 
the  15th  day  of  August,  1887;  and  on  the 
27tb  day  of  August,  1SS7.  Judgment  was 
rendered  by  said  Justice  against  said 
Barnes  B.  Smith.  J.  A.  Smith,  and  Jacob 
Wigal  for  $310.90  and  $3.75  costs.  Tbat. 
although  execution  was  Issued  on  said 
Judgment,  nothing  was  realized  except 
about  $50  by  the  sale  of  a  mare.  Tbat 
said  Charles  Lucas  died  insolvent.  Tbat 
the  said  James  A.  Smith  was  the  owner  of 
no  real  estate  except  the  said  tract  ot79.44 
acres ;  and  that  plaintiff's  said  Judgment 
constituted  a  valid  Hen  upon  all  of  the 
real  estate  of  the  said  J.  A.  Smith,  Barnes 
B.  Smith,  and  Jacob  Wigal;  and  tbat  be 
had  the  right  to  enforce  the  same  In  equity. 
Tbat  plaintiff  caused  his  said  Judgment  to 
be  docketed,  and  that  there  were  no  other 
liens  against  said  land  except  the  plain- 
tiff's Judgment.  That  on  the  records  of 
said  county  he  found  a  deed  recorded  from 
said  Barnes  B.  Smith  and  Sallie,  his  wife, 
to  James  A.  Smith,  Jr.,  dated  October  5. 
1885,  and  also  another  deed  dated  October 
9, 1885,  from  said  James  A.  Smith  to  Sallie 
Smith,  for  said  79.44  acres  of  land,  in  both 
of  which  deeds  the  conaideratlon  expressed 
was  $1,200,  cash  in  band  paid.  That  both 
of  said  deeds  were  acknowledged  on  the 
28th  day  of  October,  1885,  and  were  admit- 
ted to  record  on  the  29th  of  the  same 
month,  and  that  thoy  were  executed  at 
one  and  the  same  time,  and  for  the  sa  me 
fraudulent  purpose.  Tbat  neither  said  J. 
A.  Smith  nor  the  said  Sallie  Smith  ever 
had  $1,200,  and  no  such  sum  of  money,  or 
any  other,  was  ever  paid.  That  said  J.  A. 
Smith  was  the  son  of  said  Barnes  B. 
Smith  and  Sallie  Smith.  That  within  90 
days  after  said  notes  had  been  tnmed 
over  to  Pennybacker  by  said  King  for 
collection,  and  after  plaintiff  bad  com- 
menced suit  against  said  Barnes  B.  Smith. 
J.  A.  Smith,  and  Jacob  Wigal,  their  sure- 
ty, to- wit,  in  August,  1887, the  said  Barnes 
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B.  Smltn.SalUe  Smltb,  and  Dixon  B.King, 
all  of  whom  knew  of  plaintiff's  said  claim 
and  suit  thereon,  attempted  by  collusion 
to  wronsc.  cheat,  and  defraud  the  plaintiff 
out  of  bissaid  claim,  and  for  that  purpose, 
on  the  23d  day  of  August,  1S87,  three  days 
after  the  rendition  of  the  plaintiff's  ]udz> 
meiit,  another  deed  was  executed  by  said 
Barnes  B.  Smith  and  Sallie  Smith  to  said 
Dixon  R.  King,  which  bears  date  on  the 
1st  day  of  Angust,  1887,  and  was  acknowl- 
edged on  the  17th  day  of  August,  1887. 
That  was  between  the  time  of  tlie  service 
of  said  summons  and  the  date  of  tne 
rendition  of  the  said  judgment  in  favor  of 
tlie  plaintiff.  That  the  consideration  men- 
tioned  in  said  deed  was  fl,U21,  of  which 
f32i>.40  was  acknowledged  to  have  been 
l>ald  in  hand,  and  the  residue  was  to  be 
paid  OS  follows,  to-wlt,  one  note  in  favor 
of  W.  A.  Cooper  for  $320,  dated  July  28. 
1884,  and  the  residue  on  the  2nth  day  of 
AugUist,  the  day  on  which  said  Judgment 
was  taken  against  said  Smiths,  and  on 
wbirh  said  summons  was  returnable;  and 
on  the  face  of  said  deed  if  appears  that 
$300,  a  part  of  said  consideration,  is  de- 
scribed OS  "the  $300  note  to  Barnes  B. 
Smith,  to  secure  which  a  vendor's  lien  is 
r««erved. "  That  there  has  been  no  change 
of  possession  of  said  land,  but  that  the 
said  Barnes  B.Smith  has  always  remained 
in  the  actual  use  and  occupation  thereof; 
and  he  alleged  that  said  deeds  made  to  J. 
A.  Smltb,  to  Sallie  Smith,  and  to  Dixon  R. 
King  were  fraudulent  asngalnst  the  plain- 
tin,  and  that  they  were  all  made  with  in- 
tent to  binder,  delay,  and  defraud  the  cred- 
itors of  said  Barnes  B.  Smith,  and  especial- 
ly the  plaintiff,  In  the  collection  of  his 
claim ;  and  he  prayed  that  said  deeds 
might  be  set  aside,  and  said  land  be  sold, 
and  that  bis  claim  might  be  satisfied  from 
the  proceeds  thereof.  The  defendants  DIx- 
ou  H.  King  and  Barnes  B.  Smith  filed  their 
separate  answers  to  plaintiff's  bill,  there- 
by putting  In  issue  every  material  allega- 
tion therein  contained.  Several  deposi- 
tions were  taken  in  the  cause,  and  on  the 
16th  day  of  July,  1880.  a  final  decree  was 
rendered  therein,  in  which  the  court  held 
that  tbe  plaintlB's  judgment  against 
Barnes  B.  Smith,  J.  A.  Smltb,  and  Jacob 
Wigal  was  a  validjudgment  against  them, 
in  full  force  and  binding  for  tbe  amount 
<la<>  thereon,  but  that  it  was  not  shown 
that  tbe  defendant  Dixon  B.King  commit- 
ted any  fraud  in  purchasing  said  79.44 
acres  of  land  and  obtaining  a  deed  there- 
for from  Barnes  B.  Smith  and  Sallie,  his 
wife,  bearing  date  August  1, 1887;  and  fur- 
tlier,  that  it  was  not  shown  that  said 
King  had  notice  of  tbe  plaintiff's  Judgment 
against  said  Barnes  B.  Smltb  and  others 
when  be  obtained  said  deed,  and  that  said 
deed  was  not  fraudulent  and  void  as 
against  the  plaintiff,  and  that  said  tract 
of  land  in  the  bands  of  said  King  was  not 
liable  to  the  plaintiff's  said  Judgment,  and 
that  the  plaintiff  was  not  entitled  to  tlie 
relief  prayed  for  against  said  tractof  land; 
and  from  this  decree  the  plaintiff  applied 
for  and  obtained  this  appeal. 

Tlie  defendants  King  and  Barnes  B. 
Smith  appear  to  have  been  contented 
«rith  a  denial  of  the  allegations  of  the 
plaintiff's  bill,  as  tbey  took  no  depositions 


In  the  cause,  which  conrae  would  Indicate 
that  they  regarded  the  burden  of  proof  as 
resting  entirely  upon  the  plaintiff;  and 
for  some  reason  the  defendants  James  A. 
Smith  and  Sallie  Smith  failed  to  answer 
the  plaintiB's  bill,  or  plead  to  it  in  any 
manner,  and,  as  to  the  allcgatlpns  therein 
contained.  It  stands  confessed  as  to  them, 
and,  BO  far  as  tbey  are  concerned,  it  is  ad- 
mitted that  said  land  was  conveyed  to  J. 
A.  Smith  and  from  him  to  Sallie  Smith 
without  consideration,  and  with  Intent  to 
hinder,  delay,  and  defraud  the  plaintiff. 
It  is  alleged  In  the  plalntifl's  bill  that  the 
defendant  King  was  an  attorney  at  law, 
practicing  in  the  counties  of  Wood  and 
Jackson,  and  this  allegation  is  not  denied 
by  said  King  in  bis  answer.  He  admits 
that  said  notes  came  into  his  hands,  but 
claims  tbey  were  placed  in  his  hands  as 
trustee,  when  he,  as  such  tru»tee,  was 
about  to  make  sale  under  a  deed  sf  trust, 
which  was  executed  by  Lucas  to  secure  said 
notes.  Be  this  as  it  may,  the  plaintiff,  in 
bis  deposition,  swears  that  he  had  to  send 
I.  N.  Ferguson,  his  agent,  twice  to  said 
King,  with  instructions  if  he  did  not  turn 
them  over  be  would  sue  him  for  the 
amount  of  tbe  notes;  and  bethinks  said 
Ferguson  had  to  make  a  third  trip  before 
the  notes  were  turned  over  to  Penny- 
backer.  It  Is  evident,  then,  that  tbe  de- 
fendant King  was  not  ignorant  of  the  ob- 
ject tbe  plaintiff  bad  in  view  in  having  said 
notes  turned  over  to  Fennybacker;  and 
it  is  also  apparent  that  Barnes  B.  Smith 
and  Jacob  Wigal.  in  May,  1887,  had  be- 
come aware  that  said  notes  had  been 
turned  over  to  Fennybacker,  from  the  let- 
ter signed  by  said  Smltb  and  VVIgal,  which 
is  filed  with  the  plaintiff's  deposition,  in 
which  they  say  to  him:  "As  you  have 
put  them  notes  In  tbe  bands  of  Penny- 
backer  for  collection,  and  now  I  wish  you 
to  hold  off  till  after  harvest.  If  you  please, 
and  then  you  shall  have  your  money. 
Mr.  Spence,  If  you  go  ahead  with  It,  it  will 
hurt  me  very  much ;  and  if  you  will  wait 
90  days  I  can  pay  you  without  any 
trouble,  and  you  can  have  your  money 
then  sure;  and  I  do  wish  you  to  give  me 
a  little  time,  as  you  have  been  so  good  to 
me.  Mr.  Spence,  if  there  Is  any  way  pos- 
sible for  you  to  wait  on  us,  please  give  us 
a  show,  and  we  will  never  forget  you. 
Let  me  hear  what  you  will  do  soon,"— 
and  then  tbe  following  postscript  was 
added:  "Mr.  Spence,  if  you  will  please 
give  me  time,  let  H.  H.  Fennybacker 
know,  and  oblige," — and  then,  in  pur- 
suance of  this  request,  as  appears  by  an 
exhibit  filed  with  the  plaintiff's  deposi- 
tion, the  plaintiff  on  the  Slst  day  of  May, 
1887,  wrote  to  said  H.  H.  Fennybacker  as 
follows:  "Mr.  B.  B.  Smith  wrote  to  me 
this  morning  that  if  we  crowded  him  for 
that  claim  right  now  that  it  would  dam- 
age him  very  much,  and  if  we-  will  wait 
on  him  90  days  be  will  pay  it  all  off;  so 
yon  will  please  take  judgment  on  the 
claim,  and  see  Mr.  Wlgal,  and,  II  he  Is  sat- 
isfied to  let  It  stand  90  days,  to  accommo- 
date Mr.  Smith,  I  am  satisfied  to  do  so.  I 
don't  want  to  do  B.  B.  Smith  any 
harm  If  I  can  help  it. "  The  witnesH  H.  H. 
Fennybacker,  In  answer  to  question  14, 
says :    "I  do  not  remember  tbe  exact  time 
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I  received  these  notes,  but  these  are  the 
notes  that  were  delivered  to  me  by  Dixon 
B.  King,  by  order  otMr.  L.  Spence,  for  col- 
lection, lust  prior  to  the  bringing  this 
salt."  He  also  states  that  he  served  the 
summons  in  the  suit  brought  upon  said 
notes  on  the  15th  day  of  Augost,  1887; 
and  W.  Wells,  the  justice,  states  that  it 
was  returnable  to  the  20th  day  ot  AuKUst, 
1887,  and  that  there  was  no  appearance 
on  that  day.  The  deed  from  Bamea  B. 
Smith  and  SnIIle  Smith  to  the  defendant 
Dixon  B.  King  was  acltnuwledged  on  the 
17th  day  of  August,  1887,  and  admitted  to 
record  on  the  23d  day  of  the  same  month. 
Now,  Dixon  R.  King  was  fully  aware  that 
the  plaintiff  had  been  urging  the  collec- 
tion of  tliese  notes  while  they  were  In  his 
hands,  and  that  they  were  turned  over  to 
Pennybacker,  who  had  instructions  from 
the  plaintiff  to  take  Judgment  upon  them. 
The  summons  had  been  served  on  Barnes 
B.  Smith  on  the  16th  day  ot  August.  On 
the  17th  day  of  August  said  Barnes  B. 
Smith  and  wife  acknowledged  the  deed  to 
Dixon  R.  King  for  said  tract  of  land.  On 
the  22d  day  of  August  an  execution  was 
Issued  on  said  ]ude:ment,  and  on  the  2Sd 
of  the  same  month  said  Barnes  B.  Smith 
returned  and  filed  an  exemption  list  of  his 
personal  property,  amounting  to  f34.75; 
and  on  the  same  day  said  deed  to  Dixon 
B.  King  was  admitted  to  record  in  the 
-clerk's  office  of  the  county  coart,  of  Wood 
-county ;  and  it  may  be  regarded  as  some- 
what singular  that  the  payment  of  the 
consideration  for  said  land  is  provided  for 
as  follows:  One  note  in  favor  of  W.  A. 
Cooper,  calling  for  $380,  dated  the  28d  day 
of  July,  1884;  f320.40  cash,  and  fSOO  to  be 
paid  on  or  before  the  20th  day  of  August, 
lti87,  the  day  on  which  said  summons  was 
made  returnable.  It  appears  on  the  face 
of  said  deed  to  Dixun  R.  King  that  said 
deferred  payment  of  f  300  was  evidenced 
by  a  note  payable  to  Barnes  B.  Smith, 
and  secnred  by  a  vendor's  lien;  and  on 
tbel7tb,  the  day  said  deed  was  acknowl- 
edged, said  B.  B.  Smith  acknowledges  the 
receipt  of  f329.40  cash ;  and  yet,  on  the  23d 
day  of  August,  when  he  made  out  and 
swore  to  bis  exemption  list,  he  stated  that 
all  of  his  personal  property  owned  or 
claimed  by  him,  inclnding  bonds,  bills, 
notes,  claims,  and  demands,  consisted  of 
one  wagon,  16  bushels  of  wheat,  6  bead  of 
bogs,  2  small  bogs,  1  plow,  1  small  shovel 
plow,  and  3  colonies  of  bees,  of  the  aggre- 
gate value  of  f31.75.  Another  circum- 
stance is  detailed  in  the  deposition  of  Ja- 
cob Wigal.  In  answer  to  question  69  be 
says:  "I  went  to  Dixon  R.  King,  and 
asked  him  it  that  land  was  cleai*ed,  and 
be  told  me  it  was;  and  I  said  to  him, 
'Can't  I  make  my  money  out  of  that  land 
If  they  go  back?' and  he  said, 'Certainly 
you  can.'  That  is  Just  what  he  told  me 
at  that  time."  This  conversation  oc- 
curred from  the  middle  to  the  last  of  July, 
so  it  appears  in  mora  ways  than  one  that 
the  defendant  Kinghadfnll  knowledgenot 
only  of  the  existence  of  the  plaintiff's 
debt,  bat  of  the  efforts  he  was  making  to 
recover  it  at  and  before  the  time  the  said 
conveyance  was  made  to  him ;  and  the 
conversation  said  King  had  with  Wigal 
clearly  indicates  that  he  was  acquainted 


with  the  pecuniary  circumstances  ot  said 
B.  B.  and  J.  A.  Smith,  and  with  the  tact 
that  said  tract  ot  land  was  all  that  Wigal 
or  any  other  creditor  could  expect  to  real- 
ize a  debt  ot  the  magnitude  of  plaintiU's 
from.  Itis  truethat  thedetendantKlng' 
in  his  answer,  claimed  that  said  Barnes 
B.  Smith  and  wife  werb  indebted  to  him 
and  W.  A.  Cooper  in  an  amount,  together, 
equal  to  half  of  the  value  of  the  land ;  and 
that  he  bought  the  land  without  knowl- 
edge of  any  taint  of  fraud  on  the  part  ot 
the  Smiths,  partly  tor  the  purpose  of  se- 
curing his  own  debt  and  partly  for  the 
Eurpose  of  securing  the  Cooper  debt, — he 
avlng  assumed  the  payment  of  the 
Cooper  debt,  and  said  Cooper  having 
agreed  to  give  him  a  reasonable  time  to 
pay  the  same.  This  answer,  however, 
was  replied  to  generally,  and  said  King 
neither  took  his  own  deposition  nor  tba* 
of  any  other  person  In  support  of  said  al- 
legation. The  deposition  of  WIgai  sbows 
clearly  that  King  was  cognizant  ot  the 
fact  that  James  A.  Smith  was  Insolvent, 
and  had  no  such  sum  as  $1,200  with  wbicb 
to  purchase  said  tract  of  land ;  and  neither 
said  James  A.  Smith  nor  Sallie  Smith  have 
in  any  manner  claimed  or  attempted  to 
show  any  ability  on  their  part  to  pur- 
chase said  tract  of  land. 

Again,  the  notes  on  which  said  Judg- 
ment was  obtained  are  dated  on  the  15th 
day  of  May,  1879,  and  matured,  respect- 
ively, on  the  1st  days  ot  November,  1880, 
and  1881,  while  the  deed  from  Barnes  B. 
Smith  and  wife  to  James  A.  Smith  bears 
date  on  the  5th  day  of  October,  1885.  and 
the  deed  from  James  A.  iSmlth  and  wife  to 
Sallie  Smith,  his  mother,  bears  date  October 
9,  18K5;  and  both  of  said  deeds  were 
acknowledged  on  the  same  day  and  ad- 
mitted to  record  at  the  same  time.  In  the 
case  of  Knight  v.  Capito.  23  W.  Va.  639. 
this  court  held  that,  "it  a  conveyance  be 
made  by  a  father  to  his  son  In  conddera- 
tion  of  old  debts  alleged  to  be  due  from 
the  father  to  the  son,  and  the  same  la 
impeached  by  his  creditors  as  having  been 
made  with  intent  to  hinder,  delay,  and 
defraud  them  in  the  collection  of  their 
debts,  the  son  will  be  held  to  stricter 
proof  of  his  honesty  in  dealing  with  his 
father  than  a  stranger  would  be. "  Also, 
that  "where  a  creditor  files  a  bill  to  set 
aside  as  fraudulent  a  deed  executed  by  bis 
debtor,  which  recites  the  payment  of  a 
valuable  consideration,  and  sncb  credit- 
ors' debts  are  older  than  the  deed,  the  bur- 
den is  on  the  grantee  to  prove  the  pay- 
ment of  the  purchase  money;  or,  if  the 
deed  was  executed  in  payment  of  existing 
debts,  to  prove  the  existence  and  validity 
of  such  debts."  Applying  this  ralins  to 
the  facts  developed  in  this  case,  the  bur- 
den of  proof  surely  devolved  upon  James 

A.  Smith  and  Sallie  Smith  to  prove  the 
payment  of  the  purchase  money  to  Barnes 

B.  Smith  for  said  tract  of  laud;  yet  they 
not  only  fall  to  prove  the  payment  of  any 
portion  of  said  purchase  money,  but  al- 
low the  allegations  ot  the  bill,  "that 
neither  the  said  James  A.  Smith  nor  the 
said  Sallie  Smith  ever  bad  any  $1,200, 
and  that  no  sncb  sum  of  moaey  or  any 
other  was  paid  at  all, "  to  remain  uncon- 
tradicted, so  far  as  they  were  concerned. 
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We  mnst,  then,  regard  tbeae  eoDTeyances 
to  James  A.  Smith  and  to  Sallle  Smith 
SB  voluntary ;  and  in  the  case  of  Custard 
T.  Bowles,  24  W.  Va.  730,  this  court  held 
that  "a  court  of  equity  will  declare  a  vol- 
nntary  cunveyance  fraudulent  as  to  sub- 
sequent creditors  if,  from  the  circum- 
stances and  other  evidence,  the  court 
is  convinced  the  deed  was  made  with  the 
Intent  to  defrand  such  creditors.  The  con- 
veyance being  voluntary,  it  is  Immaterial 
whether  or  not  the  grantee  had  notice  of 
snch  frand."  And  when  we  apply  the 
law  as  stated  in  Knight  v.  Capito,  supra, 
to  thu  factsstated  by  DisonR.  King  in  his 
answer,  the  burden  of  proof  mnst  rest  up- 
on him  to  show  the  payment  of  the  pur- 
Chase  money.  The  plaintiff's  debt  was 
older  than  bis  deed  from  Barnes  B.  Smith 
and  wife;  and,  although  he  claims  that  a 
considerable  portion  of  the  purchase 
money  was  absorbed  in  the  payment  of 
existing  debts  due  him,  yet  this  court 
held,  in  Knight  v.  Capito,  supra,  that  un- 
der such  a  state  of  facts  it  was  incumbent 
on  said  King  to  prove  the  existence  and 
validity  of  such  debts ;  and  this  he  has  ut- 
terly failed  to  do.  We  can  arrive  at  no 
ntb^r  conclusion  than  that  the  deed 
from  Barnes  B.  Smith  and  wife  to  James 
A.  Smith  was  made  without  considera- 
tion, and  Is  void  as  to  the  creditors  of  said 
Barnes  B.  Smith,  although  good  as  be- 
tween the  parties  thereto;  and  the  same 
may  l>e  said  with  reference  to  the  deed 
from  James  A.  Smith  and  wife  to  Bailie 
Smith;  and  B.  B.  Smith,  having  con- 
veyed the  title  to  J.  A.  Smith,  which  con- 
veyance was  good  against  him,  no  longer 
bad  any  title  to  convey  at  the  time  he 
and  Sallle  Smith  made  said  deed  to  Dixon 
R.  King,  bnt,  as  she  was  living  with  her 
bosband.  It  was  necessary  that  he  should 
Join  with  her  in  making  said  conveyance. 
The  title,  however,  which  said  Sallle  Smith 
derived  from  Janves  A.  Smith  was  void  as 
to  existing  creditors;  the  allegation  in  the 
bill  that  tbe  deeds  to  James  A.  Smith  and 
Sallle  Smith  were  made  without  consider- 
ation deemed  valuable  in  law  being  unde- 
nied  by  either  of  them,  and  no  considera- 
tion having  been  shown  by  the  evidence  In 
tbe  canse.  See  Wartb,  Code,  1887,  p.  «82,  § 
2.  King  could  acquire  no  better  title  from 
her  than  she  bad,  if  he  had  notice  of  tbe 
fraud.  See  Goshom's  Ex'r  v.  Snodgrass, 
17  W.  Va.  717,  where  it  is  Tield  that  ""one 
who  purchases  from  a  fraudulent  gran- 
tee, with  notice  of  the  frand  and  of  the  in- 
validity of  his  title,  can  acquire  no  better 
riKbtttaan  the  frandnlentgrantee  has.  He 
cannot  be  protected  as  a  boaa  Ade  pur- 
chaser, but  must  stand  in  the  shoes  of 
bis  grantor;"  and  in  the  samecaseitis 
held  th%t,  "if  the  facts  established  afford 
a  sufficient  and  reasonable  ground  for 
drawing  tbe  inference  of  fraud,  the  conclu- 
sion to  which  tbe  proof  tends  must,  in 
tbe  absence  of  explanation  or  contradic- 
tion, be  adopted. "  At  tbe  time  said  tract 
(if  land  was  conveyed  to  Dixon  R.  King, 
Barnes  B.  Smith  was  in  possession  of  it, 
although  the  deeds  to  J.  A.  Smith  and 
Sallle  Smith  had  been  recorded  nearly  two 
years  before.  Tet  he  dealt  directly  with 
Barnes  B.  Smith,  and  made  the  note  for 
tbe  residue  of  tbe  purchase  money  pay- 


able to  him ;  and,  if  the  statement  made 
by  Dixon  R.  King  In  his  answer,  that 
"said  Barnes  B.  Smith  and  wild  were  in- 
debted to  hiro  and  W.  A.  Cooper  in  an 
amount,  together,  equal  to  half  the  value 
of  said  land"  at  the  time  said  convey- 
ance was  made  to  him  be  taken  as  true, 
although  there  Is  no  evidence  to  suppix't 
It,  yet,  when  we  apply  the  ruling  of  th.s 
court  in  the  fourth  section  of  the  syllabus 
In  the  case  of  Knight  v.  Capito,  which 
holds  that  "if  an  insolvent  grantor  Justly 
indebted  to  one  of  his  creditors  In  a  com- 
paratively small  amount  convey  to  him 
all  of  bis  property,  or  tbe  greater  portion 
thereof,  in  satisfaction  of  bis  debt  for  a' 
nominal  consideration,  falsely  recited  in 
the  deed,  and  claimed  by  tbe  grantee  to 
have  been  in  band  paid,  equal  in  value  to 
that  of  the  property  conveyed,  bnt  largely 
in  excess  of  the  debt  actually  due  such 
creditor,  and  he  accepts  the  same,  such 
deed,  as  to  the  other  creditors  of  the  gran- 
tor, will  be  held  to  be  fraudulent  and  void, 
as  the  necessary  effect  of  such  deed  is  to 
hinder,  delay,  and  defrand  such  other 
creditors ;  and  the  grantor  and  grantee  in 
such  deed  will  be  held  to  have  Intended 
the  necessary  result  of  their  wrongful  act, " 
— we  can  regard  said  cunveyance  to  Dixon 
R.  King  in  uo  other  light  than  as  fraudu- 
lent as  to  the  plaintiff's  debt.  Tn  Bump  on 
Fraudulent  Conveyances,  p. 84,  we  find  the 
author  says:  "Taking  an  absolute  deed  as 
security  for  money  Is  a  mark  of  fraud,  for 
it  is  calculated  to  deceive  creditors,  and 
make  them  believe  tbatno part  of  tbeprop- 
erty  is  subject  to  tbeir  demands,  when  in 
fact  It  is  otherwise. "  And  the  same  au- 
thor says,  on  page  00:  "The  retention  of 
the  possession  of  land,  and  the  exercise 
of  unequivocal  acts  of  ownership  over  it, 
is  a  badge  of  frand,  for  it  is  not  in  tbe 
usual  course  of  bnslness,  and  indicates  a 
secret  trust  for  the  beneOt  of  the  debtor. " 
And  again,  on  page  104,  the  same  author 
says:  "The  want  of  possession,  however, 
is  a  strong  badge  of  fraud.  The  property 
Is  placed  in  the  purchaser,  the  possession 
continues  in  the  debtor,  and  by  that  means 
creditors,  perceiving  no  visible  diminu- 
tion of  the  debtor's  effects,  rest  satisfied, 
and  take  no  measures  to  secure  their  debts, 
until  perhaps  the  whole  estate  of  the 
debtor  is  exhausted ;  whereas  should  the 
vendee  immediately  take  possession,  cred- 
itors would  thereby  have  notice  that  tbe 
debtor's  estate  was  wearing  away,  and 
apply  for  the  discharge  of  their  demands 
in  time."  And  again,  on  page  154,  he 
says:  "The  presumption  is  not  merely  a 
presumption  of  fraudulent  intent  on 
tbe  part  of  the  vendor,  but  also  of  a  con- 
currence in  that  Intent  on  the  part  of  tbe 
vendee.  The  possession  In  the  vendor, 
therefore,  is  all  that  need  be  shown  in 
the  first  instance  by  the  creditor  contest- 
ing the  validity  of  the  transaction;  and, 
that  being  shown,  the  statute  presumes  It 
to  be  fraudulent."  And.  although  we 
have  no  such  statute  in  this  state,  it  was 
held  In  thecase  of  Western  Mining  &  Man- 
ufg  Co.  V.  Peytona  Cannel  Coal  Co.,  8  W. 
Va.  409,  that  "possession  of  land  isevidence 
thatthe  possessor  has  the  right  to  the  pos- 
session that  he  enjoys.  Oenerallya  person 
purchasing  a  tract  bf  land  is  presumed  to 
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know  who  taaa  possesaion  of  it,  and  to  as- 
certain tbecbaracter  of  tbe  light  by  virtue 
of  which  •  he  holds  the  poBBesslon,  or,  if 
the  purcbaaer  fails  to  do  so,  be  is  cbarsied 
with  notice  uf  the  character  of  the  right, 
so  far  as  this  may  be  necesBary  to  sustain 
tbe  possession."  The  defendant  King, 
then,  had  notice  that  said  land  bad  been 
conveyed  to  J.  A.  Smith  and  to  Sallie 
Smith,  as  their  deeds  had  been  recorded 
in  October,  1886.  He  also  knew  that 
Barnes  B.  Smith  still  retained  the  posses- 
sion, and  tbut,  of  itself,  wus  sn^cient  to 
put  him  upon  inquiry.  He  also  had  notice 
of  tbe  plaintiff's  claim,  as  plaintiff's  agent 
liad  urged  iilm  to  take  judgnient  upon 
It;  and  the  plaintiff  swears  that  be  urged 
bim  to  do  the  best  he  could  to  get  his 
money.  Mr.  Pennybacker  swears  that 
the  notes  were  delivered  to  blm  by  suld 
King,  by  order  of  plaintiff,  for  collection. 
Just  prior  to  tbe  institution  of  the  suit; 
that  tbe  process  was  served  on  tbe  15th 
of  August,  1887,  and  the  deed  from  Barnes 
B.  Smith  and  wife  to  said  King  was 
acknowledged  on  the  17th  of  the  same 
month.  And  while  said  King  claims  in 
his  answer  that  Bamea  B.  Smith  owed 
him  a  considerable  portion  of  the  pur- 
chase money,  be  offered  no  proof  In  sup- 
gort  of  tbe  allegation ;  and,  even  if  It  had 
cen  shown  by  proper  evidence,  the  trans- 
action with  Barnes  B.  Smith  would  be  re- 
garded as  fraudulent  as  to  existing  cred- 
itors, under  the  ruling  in  Knight  v.  Cap- 
ito.  The  deeds  to  James  A.  Smith  and 
Sallie  Smith,  being  voluntary,  must  be 
regarded  as  void  as  to  the  plaintiff's 
debt,  under  section  2  of  chapter  74  of  the 
Code;  and  the  said  King,  having  pur- 
chased from  said  Sallie  Smith  with  notice 
of  the  fraud  and  the  invalidity  of  her  title. 
so  far  as  the  plaintiff's  claim  was  con- 
cerned, acquired  no  better  right  than  she 
had.  For  these  reasons  tbe  decree  com- 
plained of  must  be  reversed, and  the  cause 
remanded  to  the  circuit  court  of  Wood 
county  fur  further  proceedings  to  be  bad 
therein;  and  tbe  appellees  must  pay  the 
coste  of  this  appeal. 

Lucas,  P.,  and  Brannon,  J.,  concurred. 
Holt,  J.,  absent. 


Kbtchcm  et  al.  ▼.  Spurlock. 

(^preme  Court  of  Appeals  of  Wat  Virginia. 
Jan.  Si,  1891.) 

AoviBsa  Possession — Constbuotiok  or  Instbu- 

MSNT— PCNCTUATIOH. 

1.  Where  a  person  is  in  possession  of  land, 
olalming  It  under  s  writing  conferring  upon  him 
a  right  to  the  land,  such  possession  is  regarded  as 
adverse  prima  faole  against  all  persons  except 
bis  venoor,  where  socn  writing  is  an  execotory 
•greememt^  oontemplating  a  future  oonveyanoe; 
sad,  if  soon  writing  is  a  deed  conveying  tlie  le- 
gal estate,  it  is  adverse  also  to  the  vendor. 

9.  Where  such  person  is  In  possession  claim- 
ing under  such  deed  by  ocoupatiou,  cultivation, 
and  Indosore,  his  possession  has  prima  fade  the 
qnality  or  otaaraoter  of  exclasiveness  requisite  as 
one  of  the  elements  constituting  adversary  pos- 
aeMion. 

S.  Bad    grammar   oar   punotnation   will   not 
vitiate  an  instrument,  or  oveinUe  or  control  its 
meaning. 
{SyUatmt  by  tin  Court.) 


Error  to  circuit  court,  Lineoln  eoanty. 
Brown  <ft  Juekaoa,  tor  plaintiR  in  error. 
J.  E.  CbUtoo,  for  defendants  In  error. 

Bbannon,  J.  Tbls  Is  awrlt  of  error  sned 
nnt  by  Mel  vin  Spurlock  to  a  Jodgment  of 
the  circuit  court  of  Cabell  county,  rendered 
28d  February,  1888,  in  an  action  of  eject- 
ment brought  by  Alice  Ketchum  and  oth- 
ers against  Spurlock.  The  ussignment  of 
error  is  tbat  the  court  refused  to  set  aside 
tbe  verdict  of  the  Jury  finding  the  land  for 
tbe  plaintiffs;  and  under  this  assignment 
tbe  briefs  of  appellant's  attorneys  contend 
tbat  the  verdict  should  have  been  set 
aside— F/rst,  because  tbe  plaintiffs  failed 
to  make  out  a  prJata  facie  case;  aecoai, 
because  the  defendant  showed  a  better 
title.  Let  us  then,  first,  see  whether  the 
plaintiffs  showed  a  case  justifying  their 
recovery  prima  ikcle.  Tbe  plain  tiffs  showed 
no  derivation  of  title  from  tbe  state,  but 
gave  in  evidence  a  deed  dated  Augast  11. 
186H,  from  Richard  Adkins  to  Sainoel  Ad- 
kins,  conveying  tbe  tract  of  50  acres  of  land 
in  controversy,  and  proved  tbat  at  tbe 
date  of  said  deed.  In  1866,  "said  Samuel  Ad- 
kins took  possession  of  tbe  land  men- 
tioned and  described  in  said  deed,  and  set 
out  in  tbe  declaration,  underand  by  virtue 
of  said  deed,  and  held  tbe  same  by  oocopa- 
tlon,  cultivation,  and  inclosure  continu- 
ously from  that  date  till  his  death,  which 
occurred  In  1880;  that  since  the  latter  date 
the  widow  and  heirs  at  law  of  tbe  said 
Samuel  Adkins,  deceased,  held  the  said 
land  continuously  by  occupation,  cultiva- 
tion, and  inclosure  till  some  time  in  1884, 
when  the  said  defendant  took  actual  pos- 
sesaion  of  about  25  acres  of  the  said  land, 
and  has  ever  since  held  and  occupied  the 
same;  that  tbe  said  Samuel  Adkins  caused 
tbe  said  land  to  be  entered  on  tbe  land- 
book  of  said  county,  and  charged  with 
taxes,  and  paid  all  taxes  so  charged  there- 
on till  his  death ;  that  since  his  death  the 
said  land  was  continued  upon  said  land- 
books  in  tbe  name  of  Samuel  Ad  kins' heirs, 
the  plaintiffs,  since  tbe  death  of  Samuel 
Adkins,  and  paid  tbe  taxes  charged  there- 
on, and  he  In  his  life-time  paid  the  taxes  to 
thetimeof  his  death. "  Thus  the  plaintiffs 
relied,  not  on  title  derived  fnjm  an  orig- 
inal source,  but  on  title  arising  from  ad- 
versary possession  under  tbe  statute  of 
limitations  under  tbe  color  and  claim  of 
title  created  bf  said  deed  from  Bicbard 
Adkins  to  Samuel  Adkins.  That  adver- 
sary possession  for  tbe  period  fixed  by  the 
statute  operates  to  create  or  transfer  to 
the  party  in  possession  a  titie  which  will 
enable  bim  either  to  defend  bis  possession, 
or  recover  possession  against  a  title  once 
tbe  better  title,  is  well  settled.  Taylor  v. 
Bumsides,  1  Orat.  165;  Core  v.  Faapel,  S4 
W.  Va.  342;  Hall  v.  Hail,  27  W.  Va.  480; 
1  Lomax,  Dig.  tit.  24,  S  16,  p.  621;  3  Walt. 
Act.  &Def.l9;  NowUn  v.  Reynolds,  SSGrat. 
187. 

But  tbe  counsel  for  appellant  contend 
that  the  facts  proven,  as  certified  by  the 
bill  of  exceptions  from  which  I  have  above 
quoted,  do  not  make  out  a  case  of  ad- 
versary possession,  because  from  them  it 
does  not  appear  that  snch  possession  was 
adverse  or  exclusive.  I  think  the  adverse 
character  of  the  possession  cleariy  appears 
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In  fbe  «e  ot  the  law.  There  is  the  deed 
from  Bkhard  Adklna  to  Samuel  Adkins 
poiportlns  to  coayey  the  legal  title,  and 
poeaeealon  under  It,  and  thiit  Imports  a 
claim  against  the  world,  and,  taken  alone, 
makes  it  hostile  against  even  Richard  Ad> 
kins,  thegrantor;  for  while  theposeesslon 
ot  a  Tendee  under  an  executory  contract 
eontemplating  a  future  conveyance  is  not 
bostUe  or  adverse  to  the  vendor,  yet, 
where  the  purchaser  Is  in  possession  under 
a  deed  purporting  to  convey  the  land,  be 
to  holding  adversely  to  the  world,  includ- 
ing the  vendor  from  whom  his  title  and 
possession  are  derived.  Core  v.  Faupel, 
24  W.  Va.  389;  Nowliu  v.  Reynolds,  25 
Grat.  187;  opinion  in  Qarke  v.  McClure,  10 
Grat.  806.  How  could  the  adverse  charac- 
ter  ot  the  possession  be  proven?  Not  bjr 
a  witness  stating  that  the  holding  was  ad- 
verse. That  would  be  stating  matter  of 
opinion  ot  the  law.  Thefacts  being  given, 
the  law  determines  whether  the  possession 
Is  or  Is  not  adverse.  When  once  we  know 
that  possession  is  held  by  a  person  under 
a  claim  of  title  in  taimselt,  and  the  posses- 
sion is  of  the  kind  required  by  law,  and 
there  is  nothing  shown  to  deprive  it  ot  its 
hostile  character,  it  Is  hostile  and  adverse, 
and,  where  the  party  is  claiming  under  an 
Instrument  purporting  to  pass  the  legal 
title,  it  is  adverse  even  to  the  grantor. 
Thus,  BO  tar  as  regards  the  character  ot 
posseiMion,  that  is,  whether  it  was  ad- 
verse or  not,  it  would  be  adverse  against 
defendant,  even  it  he  derived  title  from 
Richard  Adklns. 

Next,  was  such  possession  exclusive? 
Why  is  it  not  exclusive?  Here  is  a  sole 
grantee  in  possession  under  bis  deed,  in 
actual  possession  "by  occupation,  cultiva- 
tlun,  and  inclosure,"  holding  against  the 
worid  In  a  legal  point  ot  view,  or  under  a 
legal  presumption,  as  I  think  I  haveshown, 
without  any  appearance  of  a  community 
ot  interest  or  possession  with  another, 
without  a  syllable  ot  evidence  to  suggest 
that  anybody  else  participated  in  the  pos- 
BCMSion  ot  the  tract  until  the  entry  of  the 
defendant,  and  we  are  asked  to  say  that 
ft  is  not  an  exclusive  posResslon.  The 
law,  on  such  facts,  will  say  that  it  is  ex- 
clnsive  prima  facie.  The  case  ol  Core  v. 
Faupel,  24  W.  Va.  238,  cited  by  counsel  tor 
appelant,  lays  down  the  proposition  that, 
"to  constitute  such  possession  as  will  bar 
the  title  of  the  legal  owner  of  the  land,  it 
mast  be  adverse,  actual,  visible,  and  ex- 
clusive, continuous,  and  under  a  claim  or 
color  ot  title;"  and  that,  "it  anyone  of 
these  constituents  is  wanting,  the  posees- 
sion  will  not  effect  a  barot  the  legal  title. " 
The  only  elements  ot  thisdellnitlon  of  "ad- 
versary possession"  pointed  out  by  appel- 
lant's counsel  as  wanting  In  the  preunnt 
case  are  the  elements  ot  adverseness  and 
exclnriveness;  and  we  hold  that  these 
qualities  are  not  absent  from  the  posses- 
irion  in  the  present  case,  and  that  tbe  pos- 
■ession  in  It  fills  tbe  measure  set  up  in  the 
case  of  Core  v.  Faupel. 

The  next  question  is,  do  the  plaintiffs 
connect  themselves  with  Samuel  Adkins' 
right  and  posseMslon  by  showing  that 
tbey  are  his  heirs,  for  they  buo  as  such? 
This  depends  largely  upon  the  grammatic- 
al construction  and  punctuation  ot  one 
v.l2s.E.no.l6— 53 


ot  the  clauses  which  I  have  quoted  above 
from  the  certifies  teof  facts.  After  stating 
that  Samuel  Adklns  was  charged  and  paid 
taxes  during  his  lite,  the  clause  in  question 
states  "  that  since  his  death  the  said  land 
was  continued  upon  said  land-books  in 
the  name  ot  Samuel  Adklns'  heirs,  the 
plaintitte,  since  the  death  ot  Samuel  Ad- 
klns and  paid  the  taxes  charged  thereon, 
and  he  in  his  life-time  paid  the  taxes  to 
the  time  ot  his  death."  The  .appellant's 
counsel  would  place  a  semi-colon  after  the 
word  "heirs,"  and  make  the  word  "plain- 
tiffs" the  nominative  to  the  verb  "paid," 
which  would  punctuate  the  plaintiffs  out 
ot  this  court,  for  there  would  then  be 
nothing  to  show  that  the  plaintiffs  are 
heirs  ot  Adkins;  while  tbe  other  side 
would  make  the  noun  "plaintiffs"  in  the 
objective  case,  as  a  noun  in  apposition  to 
the  noun  "  heirs, "  and  thus  make  tbe  lan- 
guage assert  that  tbe  plaintiffs  are  such 
heirs.  The  composition  is  bad;  but  the 
plain  intention  ot  the  language  is  to  de- 
clare that  Samuel  Adklns  was  charged 
and  paid  taxes  In  his  life-time,  and  that 
tbe  plaintiffs,  as  his  heirs,  were  charged 
and  paid  taxes  after  bis  death.  Where  in- 
tention is  clear,  too  minute  a  stress  is  not 
to  be  laid  un  grammatical  accuracy,  for  it 
is  an  old  legal  maxim, "ma/a grammatlea 
noa  rttlat  ebartam,"  &nd  punctuation  is 
not  regarded  In  construction  against  in- 
tent. 2  Minor.  Inst.  950;  1  Blsh.  Orim. 
Proc.  SS  348, 854;  Blsh.  St.  Crimes,  S§  81, 
248.  But  really,  as  to  this  point,  there  is 
no  inaccuracy  of  grammar  or  punctua- 
tion :  for,  as  the  printed  record  Is  before 
us,  the  word  "  plain  tltlk,"  with  Its  article, 
follows  immediately  the  word  "heirs," 
and  the  words  "the  plaintiffs"  are  proper- 
ly set  off  with  commas,  as  they  should  be 
In  this  instance,  in  a  case  of  apposition ; 
BO  that  the  word  "plaintiffs"  Umlts  the 
meaning  of  the  word  "heirs, "  and  denotes 
that  they  are  the  same  persons  as  tbe 
heirs,  according  to  the  grammatical  sense 
of  a  noun  in  apposition;  and  thus  the  lo- 
cation of  the  words,  the  punctuation,  and 
plain  meaningderived  from  tbewhoiecon- 
text  concur  in  indicating  tiiat  the  word 
"plaintiffs"  is  not  nominative  to  the  word 
"paid,"  but  in  apposition  to  the  word 
"heirs,"  and  declares  that  tbe  plaintiffs 
are  heirs,  though  we  have  to  supply  the 
word  in  sense  to  give  the  word  "paid  "  a 
nominative.  The  presence  ot  the  word 
"and  "would  be  against  making  tbe  word 
"plaintiffs"  such  nominative;  butif  after  it 
we  supply  tbe  pronoun  "  they, "  as  nom- 
inative to  "paid,"  we  but  subserve  and 
execute  the  manifest  intention.  This 
avoids  tbe  objection  of  punctuating  away 
the  verdict  ot  the  Jury,  against  the  plain 
intention.  So  we  bold  that  the  first  prop- 
osition of  the  appellant,  namely,  that 
plaintiffs  failed  to  make  out  a  prima  iiiele 
case,  is  not  sustainable. 

Now,  as  to  the  proposition  that  tbe  de- 
fendant showed  a  better  title.  The  de- 
fendant gave  In  evidence  the  record  of  a 
chancery  suit  brought  In  the  circuit  court 
ot  Lincoln  county,  at  latest  as  early  as 
the  year  1870,  by  John  Alford  against 
Richard  and  Samuel  Adkins  and  others, 
to  Bell  landB  ot  said  Richard  and  Samuel 
Adkins  to  pay  a  debt  against  them.    The 
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bill  1«  very  general  in  its  description  of  the 
land  it  sooKbt  to  sell.  It  alleged  tbat 
RlGbard  Adktne  owned  land  in  Sheridan 
townabip,  in  Lincoln  county,  "tIi.,  one 
tract  of  800  acres,  one  of  86  acres,  one  of  12 

acres,  one  of  150  acres,  and of  35 

acres,  aggregating  678  acres;"  and  that 
the  said  Samuel  owned  land  In  said  town- 
ship, "  viz.,  one  tract  of  25  acres,  one  tract 
of  48  acres,  and  one  tract  of  104  acres,  ag- 
gregating 177  acres. "  A  decree  of  sale  In 
the  case  directed  the  sale  ot  "the  unsold 
land  in  plaintiffs'  bill  mentioned."  The 
special  commissioner  appointed  to  sell, 
filed  a  report  that,  under  decree  in  another 
case,  there  had  been  sold,  for  a  paramount 
claim,  all  the  land  which  he  bad  been  di- 
rected to  sell, except  214  acres,  and  that  he 
bad  sold  the  214  acres,  not  saying  of  what 
tracts  in  the  bill  mentioned  the  214  acres 
was  made  up.  By  his  deed  the  commis- 
sioner conveyed  to  the  purchaser  Alford 
one  tract  uf  12  acres,  and  one  of  26  acres, 
as  owned  by  Richard  Adkins,  and  one  of 
23  acres,  one  of  ^  acres,  and  one  ot  104 
acres,  as  owned  by  Samuel  Adkins.  Al- 
ford conveyed  to  Spurluck  214  acres  as  an 
entire  tract,  by  metes  and  bonnds.  The 
defense  claims  tbat  the  land  sold  under  the 
chancery  snitcoversthe  land  In  controver- 
sy, and  tbat,  as  both  Richard  and  Samuel 
Adkins  were  parties  to  tbat  suit,  Samuel 
Adkins  coald  not  set  np  bis  possession  as 
adverse  daring  Its  pendency  but  only  from 
tbe  date  ot  the  deed  of  tlie  commissioner 
conveying  the  land  to  tbe  purchaser,  12tb 
January,  1876,  and  tbat,  as  Spnrlock  en- 
tered under  Alford  in  1884,  there  had  not 
elapsed  a  10-years  adverse  holding  under 
Samuel  Adkins  when  Spurlock  entered. 
Tbe  case  of  Crelgh  t.  Ilenson,  10  Grat. 
281,  Is  relied  on  for  appellant.  I  do  not 
see  its  force  in  this  case.  It  holds  that  as 
against  tbe  tmsteet  in  a  deed  of  trust, 
and  tbe  person  to  whom  he  sells,  tbe 
grantor  in  possession  is  a  tenatat:  at 
sufferance,  and  not  an  Adversary  claim- 
ant, and  tbat  a  purchaser  under  hlm'by 
executory  agreement  Is  likewise  so,  afnd 
their  possesslbn  not  adverse.  The  penton 
seeking  td' sM  up  adversary  possesAHMl 
held  under' an  agreement,  uoc  a  deed  cbb- 
veylng  thff  festate.  Th»caSe  bt  Lybeh  V. 
Andrews,  2S  W.  Va: 767;  bblds  ihat  a  paMy 
does  not  bold  advei^eiysdas  to'avail  hMi^ 
self  of  the  statu  tenf  limitations  during  the 
pendency  of  the  suit,  and  tbat  a  piircbaaer 
from  him  daring  Its  pendency  is  in  no  bet- 
ter plight  as  to  those  claiming  under  and 
through  the  suit.  This  is  good  law,  but 
the  case  of  the  defendant  does  not  come 
under  it.  (1)  The  sale  was  of  214  acres, 
without  further  description,  and  the  de- 
cree directed  the  commissioner  to  convey 
the  land  sold.  He  conveyed,  not  a  tract 
of  214  acres,  but  five  separate  tracts,  the 
deed  not  even  saying  that  they  made  up 
214  acres,  though  when  added  they  do. 
The  evidence,  either  record  or  other,  must 
show  that  the  land  conveyed  is  that  di- 
rected to  be  conveyed,  For  the  commission- 
er has  no  authority  to  convey  any  other. 
In  Cales  v.  Miller,  8  Grat.  6,  Judge  Alt.kn 
said  that,  as  the  decree  merely  directed 
the  ooiumlssloner  to  sell  and  convey  a 
tract  of  1,100  acres  referred  to  In  the  bill, 
«ucb  a  general  description  of  the  land  did 


fiot  satisfactorily  prove  the  antboiity  ot 
tbe  commissioner  to  convey  the  tract  con- 
veyed, and  that  it  Was  incumbent  on  par- 
ties claiming  under  the  deed  to  show  by 
the  record  what  specific  tract  tbe  commis- 
sioner was  directed  to  sell  and  convey. 
In  Waggoner  v.  Wolf,  28  W.  Va.820,  It  was 
held  that,  when  a  commissioner's  deed 
Is  offered  to  prove  title,  it  is  necessary 
to  introduce  so  much  of  the  record  as  will 
Identify  the  land;  tbat  is,  show  tbat  the 
land  ordered  to  bo  sold  is  the  same  as  tbat 
conveyed  by  the  commissioner.    That  Is  a 

Sueetion  of  the  commissioner's  power, 
nt  suppose  all  the  record  is  shown,  bat 
when  shown  it  does  not  satisfactorily  ap- 
pear that  the  land  conveyed  is  the  same 
tbat  was  directed  to  be  conveyed,  tbe  deed 
cannot  pass  title.  Here  it  does  nut  ap- 
pear tbat  the  five  separate  traeta  con- 
veyed were  the  land  sold.  True,  the  bill 
specified  tbose  five  tracts  as  owned  by  the 
defendant,  bat  the  decree  ot  sale  did  not 
distinctively  authorise  ttadr  sale,  bat  only 
unsold  land,  witbont  spedflcatlon.  Were 
these  tracts  unsold?  we  do  not  know. 
There  is  nothing  to  show  tbat  these  five 
tracts  conveyed  were  tbe  same  land  sold, 
except  from  tbe  drcamstance  that  when 
added  they  aggregate  tbe  quantity  sold, 
214  acres.  (2)  But,  if  we  concede  tbat  the 
land  sold  and  directed  to  t>e  conveyed  is 
the  same  ^s  that  conveyed,  yet  there  is 
nothing  to  show  the  Identity  of  tbat  land 
with  the  60  acres  sued  tor  in  this  caae.  No 
tract  mentioned  In  tbe  record  of  the  chan- 
cery suit  or  commissioner's  deed  is  called 
60  acres.  It  mast  appear,  not  only  that 
the  commissioner  conveyed  tbe  very  land 
be  was  authorised  to  convey  to  pass  title, 
but  It  must  also  appear  tbat  tbe  land  sold 
is  tbat  which  the  plaintifia  claim  Id  their 
suit,  in  order  to  render  tbelr  possession 
not  adversary,  under  tbe  prlnciplea  laid 
down  in  Lynch  v.  Andrews,  supra.  So  we 
conclude  tbat  tbe  defendant  neither 
showed  better  title,  nor  anything  to  de- 
prive the  plaintitTs  of  the  beneSt  of  tbe 
possession  of  Samuel  Adkins  and  his  heira, 
tbei.pltaintitts.    Judgment  afflnned. 

■ .  EnOush.  and    Hot/t,  JJ.,    conoarred. 
LuoAS,-  Pi,  absent. 
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BoxB  o»  Iimmiiras  Aesar— Fiaasois  asib 
Paoor. 
Case  in  which  various  pleas  nwotianed 
wen  held  bad,  and  in  -which  the  verdiet  of  the 
jury  should  have  been  set  aaide  and  now  trial 
awarded,  becaoae  no  faots  were  proved  to  war- 
rant the  finding  of  the  jniy,  nor  any  evidrace 
tending  to  prove  any  of  defendant's  pleas,  and 
ludgment  was  given  for  the  defendant  Bnyim,  a 
debtor  under  his  hand  and  seal,  who,  thoogb 
Bununoned,  entered  no  appearance  and  made  aa 
defense,  and  on  grounds,  if  any,  peraoawl  to  hi* 
snreties. 

(9yUabu»  by  the  Oourt.) 

Error  to  circuit  court,  Cabdl  county. 
mimms  A  Bnslow,toT  plaintiff  in  error. 

Holt,  J.    This  was  an  action   ot  debt 
brought  by  the  Accident  Insurance  Ooia- 
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pany,  plaintiff  bolow  and  appellant, 
aKainst  G.  F.  Brown.  Its  agent,  and  R.  H. 
Baker  and  L.  W.  Simpson,  bis  suretleo,  In 
the  circuit  court  of  Cabell  county,  on  the 
Ist  day  of  November,  1884.  The  company 
was  doing  baslnesB  in  tbls  state,  and  de- 
fendant O.  F  Brown  was  Its  agent. 
Brown,  together  with  Baker  and  Blmp- 
son,  on  the  8th  day  of  August,  1882,  ex&- 
ruted  to  the  Accident  Insarance  Company 
their  bond  In  the  penalty  of  9',000,  condi- 
tioned, among  other  things,  that  Brown 
should  Justly  and  faithfully  execute  the  du- 
ties of  his  office  as  general  agent  of  the 
company ;  should  render  a  Just  and  true 
account  of  all  moneys  received  or  due,  and 
to  be  paid  to,  tor,  or  on  account  of  the 
said  company,  as  often  as  requested ;  and 
that  be  should  truly  account  for  and  pay 
over  and  deliver  to  said  company  aU 
money,  security  for  moneys,  books,  pa- 
pers, goods,  and  effects,  which  should  or 
ought  to  come  into  his  hands  as  such  gen- 
eral agent,  whenever  requested.  Brown 
became  indebted  to  bis  company  in  the 
sum  of  $488.86,  for  which  this  suit  was 
brousbt  against  him  and  bis  sureties. 
The  declaration  was  filed,  and  the  sum- 
mons was  executed  on  all  the  defendants. 
Defendants  Baker  and  Simpson  appeared, 
and  demurred,  and  plaintiB  had  leave  to 
amend.  Brown  was  served,  bat  never  ap- 
peared. Then  said  sureties  filed  a  special 
plea  olaoo  est  factum.  Plaintiff  demurred 
to  this  plea,  and,  the  demurrer  being  sus- 
tained, defendant  tendered  four  special 
pleas  In  writing,  to  the  filing  of  wblch 
plaintiff  objected;  bat  the  objection  was 
overruled,  and  plaintiff  replied  generally 
thereto.  At  another  time  defendant'sspe- 
cial  plea  No.  8  was  on  motion  stricken 
out,  and  defendants  tendered  three  several 
special  pleas,  Nos.  5, 6,  and  7,  to  the  filing 
of  wbicn  plaintiff  objected ;  and  the  court 
rejected  plea  No.  6,  and  permitted  pleas 
Nub.  5  and  7  to  be  filed,  and  plaintiff  ex- 
cepted. Thereupon  plaintiff  replied  gen- 
erally to  pleas  Nob.  2,  4,  5,  and  7,  and  is- 
sues were  Joined  thereon.  A  jury  was  im- 
paneled and  sworn,  who,  after  bearing 
the  evidence,  found  a  general  verdict  tor 
the  defendants.  The  plaintiff  moved  for  a 
new  trial,  but  the  court  overruled  the  mo- 
tion, and  gave  Judgment  for  defendants, 
.and  a  btiT  of  exceptions  was  tendered  by 
plaintiff,  signed  by  the  Judge,  and  made  a 
part  of  the  record.  The  evidence  on  behalf 
«f  plaintiff  is  certified,  and  not  the  facts; 
'the  evidence  on  behalf  of  defendants  is 
fiven  as  facts  proved. 

What  is  called  "Upeelal  Plea  No.  1," 
^vhich  the  Jury  was  sworn  to  try,  is  the 
ordinary  plea  of  ooo  eat  fkctuai.  Tbls 
Tvaa  sworn  to,  and  on  objection  to  it  can 
lt>e  sustained.  But  there  was  no  evidence 
to  sustain  it.  On  the  contrary,  the  fact 
certified  on  bebalfof  defendants  show  that 
the  bond  sued  on  was  their  deed.  Special 
Iplea  No.  2  avers,  in  substance,  that  plain- 
tiff received  and  accepted  from  defendant 
Brown  two  negotiable  notes,  each  for  the 
Euni  of  f500,  in  fall  settlement  and  satis. 
iBction  of  said  breaches  of  the  condition 
Cf  the  allegred  bond.  This  plea  1b  good  in 
bubstance,  and  not  neceBsarily  inconslst- 
Eit  with  the  plea  of  noo  eat  iketum,  and 
C-ns  filed  by  leave  of  the  court.    Special 


plea  No.  8  avers  that  defendants  Baker 
and  SimpBon  were  sureties  of  Brown  in 
said  alleged  bond ;  that  the  agent  Brown 
failed  to  discharge  the  duties  prescribed 
in  the  condition  of  the  bond ;  that  plain- 
tiff had  knowledge  of  such  failore,  bat  did 
not  notify  the  sureties  thereof,  but,  on  the 
contrary,  wlllfally  concealed  said  matters 
from  them,  whereby  defendants  ^Baker 
and  Simpson  were  released .  This  plea  was 
inconsistent  with  the  plea  of  bob  eat  ftuy 
torn,  and,  beBides,  was  not  good  in  sub- 
stance, because.among  other  things,  it  does 
not  allege  that  defendants  had  no  knowl- 
edge of  the  default  and  misconduct  of  their 
co-defendant.  Brown ;  for  if  they  had  such 
knowledge  they  could,  under  the  first  and 
second  sections  of  chapter  101,  of  the  Code, 
have  given  plaintiff  notice  to  bringsuit  for 
their  agents'  default,  on  pain  of  forfeiting 
Its  right  to  demand  anything  from  them. 
Special  plea  No.  4  avers  that  the  alleged 
breaches  of  the  condition  of  said  bond 
were  not  committed  by  the  said  Brown  as 
state  agent  for  plaintiff  for  the  state  of 
West  Yirglnta.  This  plea  seems  to  be 
founded  on  that  part  of  the  recital  in 
the  condition  of  the  bond  which  says: 
"  Whereas,  the  above-bound  principal  has 
been  appointed  agent  for  the  Accident 
Insarance  Company  of  North  America  tor 
the  state  of  west  Virginia,"  etc.  This 
special  plea  was  intended.  I  suppose,  as  a 
plea  that  the  condition  of  the  bond  was 
not  broken,  for.  If  it  means  anything.  It 
amounts  to  that;  but  it  Is  uot  suflndent 
as  a  plea  of  conditions  not  broken.  Plain- 
tut.  In  assigning  a  breach  of  the  condition 
of  the  bond,  avers  that  on  the  Ist  day  of 
Aagost,  1884,  the  said  O.  F.  Brown,  act- 
ing as  sncb  agent  of  said  Insarance  com- 
pany, and  by  virtue  ot  the  power  granted 
by  said  appointment,  above  set  forth,  re- 
ceived $48S.K6.  The  said  amount  so  re- 
ceived was  due  and  payable  to  the  plain- 
tiff. That  defendant  Brown,  nor  his  sure- 
ties, nor  any  one  of  them,  ever  paid  said 
sum  ot  $488.88,  etc.  If  he  did  nut  receive 
It  as  sach  agent,  then  the  covenant  was 
not  broken,  and  the  defense  was  admis- 
sible under  that  plea ;  but  If  the  pleader 
wishes  to  furnish  a  substitate  for  that 
brief,  broad,  and  tim»>honored  plea, 
which,  though  not  technically  the  general 
issue,  is  almost  made  so  in  practice,  ho 
must  be  fuller,  mure  explicit,  and  more 
definite  in  his  averments.  He  mast  aver 
when,  where,  and  in  what  capacity  Brown 
did  receive  the  $488.86,  so  that  the  court 
may  see  whether  it  was  a  matter  outside 
bis  agency  or  not.  This  plea  is  vague  and 
indefinite,  and  without  any  authority  for 
its  generality  and  verity,  such  as  is  ac- 
corded by  law  to  the  general  issues,  and 
should,  then-fore  have  been  rejected.  Spe- 
cial plea  No.  6  avers,  in  substance,  that  on 

the day  of ,  1883,  plaintiff  and 

defendant  Brown,  as  such  agent,  made  a 
settlement  ot  all  matters  In  difference  be- 
tw««n  plaintiff  and  said  Brown  as  agent, 
and  plaintiff  then  and  there  took  and  ac- 
cepted of  the  said  Brown  certain  choses 
in  aetlon,  to-wit,  two  checks  for  the  sum 
of  $500.  and  for  the  sum  of  $547.61,  respect- 
ively, in  full  settlement  and  satisfaction 
ot  any  and  all  liabilltiee  and  matters  of 
difference     between     plaintiff    imd   said 
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Brown,  as  sncb  acent,  and  in  fnli  satisfao* 
tlon  ot  the  matters  in  plaintiS's  declara- 
tion mentioned.  This  is  a  Kood  plea,  and 
not  inconsistent  with  the  plea  ot  oon  est 
factum;  lor,  altbonxh  sach  modes  ol  pay- 
ment are  Kenerally  conditional,  yet  the 
parties  may,  it  they  see  fit,  make  them 
absolute  and  unconditional,  and  so  it  is 
averred  in  this  plea.  Special  plea  No. « 
arera  as  in  plea  No.  6,  but  adding:,  as  a 
conditional  payment  ot  the  amonnt  found 
dae  on  said  settlement,  and  which  is  the 
same  indebtedness  in  plaintiff's  declaration 
mentioned,  that  said  checks  so  taken  and 
payable  at  a  future  time  were  taken  with- 
out the  knowledge  or  consent  ot  these  de- 
fendants, on  the  alleiced  bond  sued  on. 
This  is  not  a  good  plea,  because  it  is  not 
made  to  appear  bow  or  why  such  provis- 
ional payment  could  not  have  been  taken 
without  the  knowledge  ol  thesareties ;  no 
special  tacts  are  averred  to  take  it  out  of 
the  general  rule,  or  to  show  that  damages 
were  thereby  sustained.  This  plea  was 
bad,  and  should  have  been  rejected.  Spe- 
cial pica  No.  7  avers  that  on  settlement, 
etc.,  as  above,  plaintifl  took  and  accepted 
of  defendant  Brown  certain  negotiable  in- 
struments, to-wit,  twochecks,  onefor  f  500, 
payable  on  23d  October,  188S,  thereafter, 
and  the  other  for  $547.61,  doe  and  payable 
on  5th  November,  188ft,  as  the  payment  ot 
said  sum  found  due,  which  is  the  same 
indebtedness  in  plaintiff's  declaration  men- 
tioned. This  plea  is  the  same  in  substance 
as  pleas  Nos.  2  and  5,  with  some  varia- 
tion, and  the  acceptance  being  averred  to 
be  in  absolnte,  and  oot  conditional,  pay- 
ment, which  is  the  proper  construction  of 
the  averments,  the  plea  is  good.  The  jury 
were  sworn  to  try  all  the  Issues  made  up 
on  the  pleas,  and  upon  their  oaths  said  : 
"  We.  the  Jury,  find  lor  the  defendants,  "—a 
finding  as  general  as  it  could  have  been. 
If  this  finding  was  on  the  plea  ot  uon  est 
faetam,  it  cannot  be  sustained ;  for  both 
Baker  and  Himpson  say  in  their  evidence 
that  they  executed  the  bond.  It  was 
therefore  their  deed  beyond  qaestton.  If 
it  was  based  on  special  pleas  Nos.  8, 4,  or 
6,  It  cannot  be  sustained,  because  these 
pleas  are  defective  in  substance;  if  on 
pleas  Nos.  2, 6, or  7,  it  cannot  iMSUStained, 
because  tbe  evidence  clearly  shows  that 
the  sum  of  f483.86 never  was  paid  to  plain- 
tiff, and  there  is  not  the  sllKbtest  evidence 
tending  to  show  that  piaintllf  ever  agreed 
to  take  any  check  or  note  as  an  absolute 
and  unconditional  payment  thereof.  In 
fact,  none  of  the  pleas,  even  if  good,  are 
at  all  borne  out  by  tbe  evidence.  They 
are  all,  except  the  plea  of  noo  eat  fyustvm 
and  plea  No.  4,  pleas  in  confession  and 
avoidance,  and  tbe  burden  of  proving 
them  is  on  the  defendants.  In  any  event, 
a  Judgment  in  favor  of  defendant 
Brown  was  erroneous,  for,  though  served 
with  process,  be  made  no  appearance  and 
no  defense.  Therefore  the  Judgment  ot  the 
circuit  court  in  favor  of  defendants,  and 
overruling  plaintiff's  motion  to  set  aside 
tbe  verdict  and  grant  a  new  trial,  most 
be  reversed,  said  judgment  set  aside,  and 
a  new  trial  be  granted  the  plaintifl. 

Enoush   and    Brannok,    JJ.,   concur. 
LucA^  P.,  absent. 


WAfnOH  V.  MlTCHBLU 

(Sugprmne  Court  tf  NorOi  CarMna.    Wb.  U, 
vm.) 

SBBiun— Aonos  roa  Falsh  BnuBx— Vshus. 
Under  Code  N.  C.  1 900,  regolringr  a  sheriff 
to  whom  B  sonunons  is  dlrebteo^  after  having 
■erved  i^  to  return  It  to  the  ooort  of  the  oonnty 
from  which  It  lasned,  an  action  for  falaa  retoro 
will  lie  against  the  sheriff  in  the  ooonty  from 
whloii  the  sommona  issoed,  though  be  is  sheriil 
ot  another  county. 

Appeal  from  superior  court,  Northamp- 
ton connty ;  T.  B.  Womack,  Judge. 

Wiabome  &  Bro.,  tor  appellant.  R.  B. 
Peebles,  for  respondent. 

Shbphbbo,  J.    The  defendant,  the  sber- 
ift  of  Hertford  county,  is  sued  in  North- 
ampton connty  tor  a  false  return  of  a  snm- 
mons  issued  by  the  superior  court  of  the 
latter  county,  and  returnable  to  tbesame. 
He  contends  that  thecanse  of  action  arose 
In  Hertford  county,  and  that  tbere  was 
error  on  the  part  of  the  court  In  declining 
his  motion  to  remove.    The  argument  is 
that,  as  the  official  acts  of  a  county  of- 
ficer are  confined  to  this  county,  the  "re- 
turn "must  necessarily  have  been  made  in 
the  same,  and  therefore  the  caune  of  ac- 
tion could  only  arise  therein.   Itlstrue.asa 
general  proposition,  thattbe  acts  of  county 
officers  are  confined    to    their  counties. 
(Sterte  V.  Commissioners,  70  N.C.  187.)  but 
this  has  no  application  to  a  case  like  the 
present.    Code,  S  200,  expressly  reqnir«a  a 
sherlir,  to  whom  a  summons  is  directed, 
to  execute  the  same,  and  mtnm  it  to   the 
superior  court  of  the  connty  from  which 
It  is  issued.    "The  term 'return'  implies 
that  the  process  is  taken  back  to  the  place 
from  which  it  was  issued."    In  re  Critten- 
den, 2  Flip.  215.    It  is  tbe  "bringing  ot  a 
process  into  court  with  such  indoraemcnta 
as  the  law  requires,  whether  they  In   fact 
t>e  true  or  false. "    Barman  v.  ChlldreMs,  3. 
¥erg.  329.    As   the  statute  requires    the 
officer  to  make  his  return  to  tbe  superior 
court  of  Northampton  county,  and  as  the 
retnm  could  not  be  made  elsewhere.  It 
must  follow  that  the  cause  of  action  arose 
in  the  said  county,  and  that  the  rdusal  ot 
his  honor  to  remove  must  be  affirmed. 


Tatloe  v.  Tatlob. 

(Supreme  Court  qf  North  CanMna.    Feb.  H, 
189L) 

ADiiniUTiu.TOS'a  Saui— Riohts  ahb  lAuxurna 

or  ADinNISTBATOR— KSOOBD  OK  AFPBAI.. 

1.  An  admlnistrstor  has  no  right  to  mircfaa9» 
St  bis  own  sale,  even  in  Kood  faith;  and  a  bena- 
flciary,  not  having  ratified  it,  may  avoid  ic. 

a.  where  an  administrator,  though  acting  ia 
good  fSith,  disposes  of  stock  at  an  inoonsiderable 
amonnt,  which  with  due  diligence  ooold  have 
been  ooUeoted  in  fall,  he  wiU  be  liable  to  the 
beneficiary  for  its  value. 

8.  HThere  the  findings  of  the  oonit  below  are- 
admitted  by  both  parties  to  be  true  it  is  unneces- 
sary that  the  record  contain  the  evideaoe. 

Appeal  from  superior  court,  H^tfonl 
county ;  Whttaebr,  Judge. 

It  appears  that  shortly  before  tbe  SRtlk 
day  of  August,  1877,  W.  S.  Tayloe  died  in- 
testate in  the  county  of  Hertford,  and  wi» 
that  day  the  d^endant  was  appointed 
and  quallfled  as  administrator  of  his  e«- 
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tate.  The  plaintiff,  bis  brother,  and  the 
surviving  widow  of  bis  intestate  were  the 
distributees  of  the  estate;  and  this  action 
was  beffun  on  the  2d  day  of  April,  1888, 
to  compel  an  account,  settlement,  and  dis- 
tribution of  the  estate  in  the  hands  of  the 
defendant  as  to  the  plaintiff.  The  plead- 
ing:s  raised  nnmerons  issues  nf  fact.  In 
the  conrse  of  the  action  it  was  referred  to 
a  referee  to  take  and  state  an  account, 
and  malce  report  thereof,  etc.,  all  which 
was  done.  To  the  report  the  plaintiff 
filed  nnmerons  exceptions,  as  did  also  the 
defendant.  These  exceptions  were  dis- 
posed of  by  the  court  below,except  in  two 
respects.  The  court  charged  the  defend- 
ant  with  a  rate  of  interest,  to  which  he 
excepted.  This  exception  was  abandoned 
in  this  conrt.  The  court  also  charged  the 
defendant  with  $388.88,  the  plaintiff's 
share  of  the  face  value  of  a  certificate  tor 
$1,069  of  the  stock  of  the  Chowan  Female 
Baptist  Institnte,  and  the  defendant  ex- 
cepted. "  With  respect  to  this  exception, 
the  court  finds  the  following  facts :  One 
share  of  this  stock,  of  the  face  value  of 
91  iOO0,  went  into  the  hands  of  defendant 
as  administrator  of  W.  8.  Tayloe.  After 
two  years  from  defendant's  qualification 
as  administrator  an  order  was  duly  made 
by  the  clerk  of  Hertford  superior  court, 
ander  section  1412  of  the  Code,  directing 
the  sale  of  certain  evidences  of  debt  be- 
longring  to  intestate.  Tayloe,among  which 
this  stock  was  descrilied.  Undersaid  order 
the  same  was  ottered  for  sale  at  public 
biddings,  and  the  defendant  honestly  and 
earnestiy  tried  to  induce  bidders  and  se- 
care  purcbaseis,  but  without  success,  and 
it  was  finally  knocked  off  to  him  at  f  108. 
After  this  he  tried  to  get  other  parties 
to  take  it  at  that  sum  for  the  benefit,  and 
failed,  and  finally  charged  himself  with 
the  amount,  and  surendered  the  stock  to 
trustees  appointed  by  the  Chowan  Bap- 
tist Association  to  reorganise  and  estab- 
lish the  Chowan  Female  Baptist  Institute. 
He  received  no  pecuniary  l>eneflt  from 
said  stock,  or  benefit  of  any  kind,  except 
that  he  was  allowed  to  send  one  Indigent 
young  lady  to  said  institution  tree  of 
charge,  whose  tuition  would  have  amount- 
ed to  f62.60.  She  was  in  no  way  related 
to  him.  The  total  stock  was  $10,500. 
This  stock  had  no  pecuniary  market  val- 
ue whatever,  and  the  defendant  acted  in 
the  matter  in  good  faith,  and,  as  be  be- 
lieved, for  the  best  interest  of  the  estate. 
The  stock  was  at  the  time  believed  by  the 
defendant  to  be  insolvent,  and  witbout 
pecuniary  value.  The  property  consisted 
of  the  college  buildings  and  grounds,  con- 
structed and  arranged  for  college  pur- 
poses, and  was  purchased  and  had  been 
used  by  the  Baptist  denomination  for 
many  years  for  a  female  school.  This  is 
located  In  the  village  of  Murtreesboro, 
and  Is  worth  $20,000  to  $25,000,  and  pays  an 
annual  rental  of  $600,  which  has  to  be  ap- 
plied to  repairs  of  said  property.  That  in 
ISftS  the  title  to  said  property  was  held 
by  trustees  for  the  Chowan  Baptist  Asso- 
claldua.  At  that  time  the  institution  was 
mocb  involved  in  debt,  and  the  associa- 
tion directed  and  authorised  said  trustees 
to  convey  the  property  to  a  joint-stock 
company  upon  the  condition  that  such 


stock  company  would  pay  the  outstand 
ing  debts  of  the  institution,  and  would 
reconvey  the  property  to  said  association 
upon  its  repayment  of  the  money  expend- 
ed by  such  stock  company  in  paying  said 
debts.  The  debts  amounted  to  about 
$10,600,  and  a  Joint-stock  company  was 
accordingly  formed,  with  a  capital  stock 
of  $10,500;  and  the  amount  of  stock  held 
by  each  stockholder  represented  the 
amount  of  said  debts  paid  by  such  stock- 
bolder.  The  $1,000  of  stock  owned  by  W. 
8.  Tarloe,  and  sold  by  the  defendant  ad- 
ministrator February  7, 1881,  was  a  part 
of  said  capital  stock.  At  the  time  of  said 
sale  the  owners  of  the  stock  1n  said  com- 
pany, except  two,  had  voluntarily  sur- 
rendered their  stock  to  trustees,  as  here- 
tofore stated,  without  demanding  or  re- 
ceiving repayment  of  the  money  expended 
by  them  in  paying  the  debts  of  the  insti- 
tution. Of  these  two  stockholders,  one, 
holding  $600  of  stock,  under  an  agreement 
with  the  trustees,  was  permitted  to  con- 
sume the  whole  of  bis  stock  in  literary 
tuition  for  his  own  children ;  and  the  oth- 
er, holding  the  same  amount,  consumed 
$440  thereof  under  the  same  agreement, 
and  then  surrendered  the  balance.  When 
the  stock  of  W.  S.  Tayloe  was  sold  It  was 
unpaid,  and  there  was  no  other  stock 
then  outstanding.  The  facts,  as  above 
stated  during  the  argument  before  bis 
honor,  were  admitted  by  both  the  plain- 
tiff and  defendant  to  be  true,  and  the 
court  so  find.  Upon  this  evidence  the 
court  held  that  tbestock  was  solvent,  and 
could  by  due  diligence  have  been  collected 
in  full,  and  charged  the  defendant  with 
the  same  as  above  stated."  There  was 
Judgment  for  the  plaintiff,  and  the  defend- 
ant, having  excepted,  appealed  to  this 
court. 

W.  D.  Pruden,  for  appellant.  Wiabonn 
dt  Dro.,  for  appellee. 

Mbbrimon,  C.  J.,  {atter  sttiUng  the  i&ctB 
as  above.)  It  appears  by  the  record  that 
each  of  the  parties  waived  his  right  to 
trial  by  a  Jury.  It  was  thus  consented  by 
the  parties  that  the  court  mlaht  find  the 
facts,  and  we  are  not  at  liberty  to  review 
the  findings  of  fact  by  a  tribunal  thus  se- 
lected by  the  parties.  Moreover,  it  Is 
stated  In  the  case  settled  on  appeal  that 
the  facts,  as  stated  by  the  court,  "during 
the  argument  before  bis  honor,  were  ad- 
mitted by  both  the  plaintiff  and  defend- 
ant to  be  true,  and  the  court  so  Bnds. " 
This  statement  is  part  of  the  record,  and 
we  must  accept  and  act  upon  the  record 
as  it  comes  to  us  aa  duly  certified  by  tran- 
script. It  was  therefore  wholly  unneces- 
sary to  send  up  the  whole  or  any  part  of 
the  evidence  upon  which  the  court  based 
Its  findings  of  fact. 

The  appellant  Insists  that  the  conrt  im- 
properly charged  him  with  the  face  value 
of  the  stock  of  the  institnte  mentioned,  be- 
cause—JYrst,  be  purchased  the  same  at  a 
sale  thereof  made  by  him  as  allowed  by 
law,  and  accounted  for  the  sum  of  money 
bid  and  paid  for  It  In  good  faith,  and  with 
the  view  to  benefit  the  estate  of  which  he 
was  administrator;  and,  secondly,  that 
the  "stock  had  no  pecuniary  market  value 
whatever,  and  the  defendant  acted  In  the 
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matter  In  good  faitb,  and,  as  be  believed, 
(or  1^  best  interest  of  the  estate."  Very 
certainly  the  appellant  had  no  right  to 
purchase  the  stock  of  bimself  at  his  own 
sale  made  in  pursuance  of  an  order  of  the 
clerk  of  the  superior  court,  allowing  a  sale 
of  such  stock  as  he  undertook  and  pur- 
ported to  do.  To  say  the  most  for  him, 
such  sale  was  voidable  at  the  will  of  the 
next  of  kin  (of  whom  the  appellee  Is  one) 
and  Interested  creditors.  An  administra- 
tor cannot  purchase  property  at  his  own 
sale,  even  in  good  faith,  fairly,  and  tor  a 
fair  price.  Certainly  he  cannot  In  any 
case,  without  the  sanction  or  ratification 
in  some  sufScient  way  manifested  of  those 
Interested.  This  rale  is  well  settled,  and 
founded  in  reason,  Justice,  and  sound  pol- 
icy. For  convenience  of  reference  we  here 
cite  several  cases  more  or  less  in  point,  and 
stating  thereasonand  grounds  of  the  vale: 
Byden  v.  Jones,  1  Hawks,  497;  Cannon 
V.  Jenkins,  1 1)ev.  Eq.  426;  Villines  r.  Nor- 
fleet,  2  Dev.  £q.  167;  Ford  v.  Blount,  8 
Ired.  616:  Tate  v.  Dalton,  6  Ired.  Eq.  662; 
Stewart  v.Bntberford,4  Jones,  (N.C.)4H3; 
Bobinson  t.  aark,  7  Jones,  (N.  C.)  662; 
Boberts  v.  Boberts,  66  N.  C.  27;  Froneber- 
ger  V.  Lewis,  70  N.  C.  460.  70  N.  C.  436; 
Howell  y.  Tyler,  91  N.  C.  207.  It  does 
not  appear  that  the  appellee  in  any 
way  sanctioned,  assented  to,  or  ratifled 
tbe  sale  In  question.  He  was  not  bound 
by  it.  and  he  has  the  right  to  avoid 
it.  It  must  be  treated  as  wholly  ineffect- 
nal  for  the  present  purpose.  If  the  appel- 
lant had  sold  the  stock  at  a  fair  sale,  and 
in  good  faith,  under  tbe  order  of  the  derk 
of  the  court,  to  some  person  who  might 
purchase  the  same,  and  who  bid  and  paid 
less  than  the  real  value  of  the  property, 
he  would  be  chargeable  only  with  tbe  sum 
of  money  he  so  received.  But  be  chose 
not  to  make  an  effectual  sale,  thinking 
and  believing  he  ought  not  to  allow  a 
great  sacrifice  of  the  stock.  But  this  did 
not  justify  him  in  afterwards  virtually 
giving  it  to  the  association,  as  he  did  do. 
It  was  not  his.  There  had  been  no  sale 
of  it;  and  be  was  bonnd,  as  administra- 
tor, not  simply  to  exercise  good  faith,  but 
as  well  to  observe  reasonable  care  and 
prudence  in  the  disposition  of  it.  An  ad- 
ministrator is  not  an  insurer,  hut  he  is  re- 
quired to  observegood  faitb  and  ordinary 
care.  Be  most  honestly  and  faithfully  in- 
tend to  care  for  and  promote  tbe  just  ad- 
vantage in  all  respects  of  the  estate  for 
the  benefit  of  those  Interested  in  it.  But 
this  is  not  sufficient:  be  is  further  bonnd 
to  exercise  reasonable  prudence  and  care. 
What  is  such  prudence  and  ordinary  care 
must  depend  more  or  less  upon  the  condi- 
tion and  circumstances  of  the  matters  and 
things  to  be  done  or  disposed  of  in  the 
course  of  administering  the  estate.  How- 
ever honest  an  administrator  may  be,  and 
however  much  he  may  desire  to  protect 
and  promote  the  estate  with  which  he  is 
charged,  he  Is  required  to  use  snch  ordina- 
ry diligence,  care,  (oreslKht,  and  circum- 
spection as  an  ordinary  sensible  and  pru- 
dent man  wonid  do  under  the  like  condi- 
tions and  circumstances  as  to  his  own  prop- 
erty and  affairs.  Nelson  v.  Hall,  6  Jones, 
Eq.  82:  Patterson  v.  Wadsworth,  8»  N  C. 
407.  and  numerous  cases  there  cited;  Tor- 


rence  v.  Davidson,  03  N,  C.  487;  Grant  ▼. 
Beeee,  04  N.  C.  726,  726;  Green  v.  Boantrce, 
88  N.  C.  164,  and  the  cases  there  cited.  In 
this  case  the  court  finds  that  the  appellant 
acted  "In  good  faith,  and,  as  be  believed, 
for  the  best  interest  of  the  estate;"  bat  it 
finds  further,  **  that  the  stock  was  solvent, 
and  could  by  due  diligence  have  been  col- 
lected In  full,  "and  hence  It  charged  him 
with  the  face  value  of  the  same.  It  fiad» 
that  he  was  honest;  that,  however,  be 
was  not  reasonably  diligent,  prudent,  and 
careful ;  that  he  disposed  of  the  stock  un- 
lawfully, and  for  a  sum  of  money  greatly 
lees  than  Its  value,  to  tbe  appellee  s  injury  ; 
and  surely  the  facts,  as  found,  show  tbat 
the  appellant  was  chargeable  with  groRs 
negligence.  The  properi^  of  tbe  institute 
was  worth  from  $20,000  to  $25,000.  It 
owed  debts  to  the  amount  of  $10,600.  It» 
capital  stock  was  $10,600.  The  appellant 
treated  $1,000  of  the  stock  in  his  handa  as 
worth  but  $103,  and  accounts  for  only 
that  sum.  He  failed  to  dispose  of  it  an 
the  law  directed,  as  he  should  have  done 
to  relieve  himself  from  liability.  Thecourt 
finds  that  It  was  worth  the  sum  specified 
In  the  certificate.  Hence,  deariy,  tbe  ap- 
pellant was  property  charged  with  that 
sum.    Judgment  affirmed. 


HlNTON  T.  PRITCBABD. 

(Supreme  Court  iif  ITorOk  OaroUHo.   Fab.  16, 
UW.) 

Appkui— DmoaSAi/— BsooRD— BosD. 

Where  the  record  liaa  not  been  printed  as 
required  by  snpceme  court  rule  S8,  and  the  appeal 
not  dooketed  at  the  term  next  after  the  reDditlon 
of  Judgment,  as  ceqnlced  by  rale  6,  tbe  only  ex- 
cuse for  Boon  failnie  being  pieaa  of  bnaineas  on 
the  pert  of  ooonael,  and  appellant  has  not  oOered 
to  file  a  bond  or  muce  a  depoalt  in  Ilea  thereof, 
the  appeal  will  be  dismissed. 

Appeal  from  aoperior  eoort,  Hertford 
coanty. 

W.  J.OiiSIa,  for  appellant.  W.  D.  Pru- 
den,  for  appellee. 

Glabk,  J.  The  appellee  moves  in  this 
court  to  dismiss  the  appeal  ontbegrounds: 
(1)  That  tbe  record  has  not  been  printed 
as  required  by  rule  28;  (2)  that  tbe  appeal 
was  not  docketed  at  the  fall  term,  1890.  ot 
this  court,  as  required  by  rule  6,  the  JuiIk- 
ment  therein  having  be«i  rendered  prior 
t.o  the  beginning  of  said  term;  (S)  that 
the  appellant  has  filed  no  appeal-bond. 
The  appellant  makes  no  defense  as  to  tae 
first  ground  assigned.  Aa  to  tbe  second, 
he  flies  an  affidavit  of  his  counsd  that, 
though  the  Judgment  was  rendered  and 
the  case  on  appeal  was  settled  by  Uie 
Judge  prior  to  tbe  beginning  ot  the  tall 
term  of  this  court,  he  omitted.  In  the  pteas 
of  business,  to  notify  bis  client  (the  appe- 
lant) till  after  the  docket  ot  the  diatrict 
had  been  called,  and  when  It  was  too  late 
to  have  the  cause  argued  at  that  term. 
The  appeal  was  docketed  here  January  8S. 
1891.  If  this  excuse  were  entitled  to  any 
consideration,  It  is  sufficient  to  say  that, 
although  the  bearing  of  tbe  docket  of  that 
district  had  passed,  as  tbe  app^lee  bad 
not  docketed  and  dismissed  tbe  appeal  aa 
entitled  to  do,  (rule  17,)  it  was  still  the 
privilege  and   the  duty  of   appellant  to 
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docket  bis  appeal  durinx  the  fall  term  ol 
this  court.  Porter  v.  Railroad  Co.,  106  N. 
C.  478, 11  S.  £.  Rep.  616.  As  to  tbe  third 
KToandottbe  motion,  tbe  appellant  bas 
not  offered  to  file  a  bond,  or  make  a  de- 
posit In  UdU  thereof,  which  the  court  Is  an- 
thorlaed  In  its  discretion  to  permit  to  be 
done.  Acts  1889,  c.  186.  On  either  one  of 
tbe  grronndfl  aMBigned  in  his  motion  tlie  ap- 
pellee is  entitled  to  bare  the  appeal  dis- 
missed. 


BuBBAOB  et  al.  y.  Windlbt's  Ex'rs. 

(Sumrtme  Ootut  cf  ITcftVi  CaroHna.    7eb.  18, 
18Q1.) 

Oajcblino  CoiraxAOT»--I]i8nBAKaB. 
Polioies  of  insnranoe  on  the  life  of  one  In 
whose  life  the  policy-holder  has  no  insurable  in- 
terest are  mere  wagers,  and  a  promise  to  pay  a 
certain  sun  of  money  to  the  Insored  person's 
'wife  after  his  death,  ua  consideration  of  Bis  per- 
mission to  the  promisor  to  insure  his  life,  cannot 
be  enforced. 

Appeal  from  superior  court,  Beaufort 
county. 

The  complaint  alleges.  In  substance, 
that  in  the  year  1888,  R.  C.  Wlndley,  now 
deceased,  the  testator  of  the  defendants, 
at  dlBeruit  times  specified,  applied  to  three 
several  insurance  companies,  and  obtained 
from  each  of  them  an  insurance  policy, 
arranted  and  made  payable  to  him  and  for 
bis  own  benefit,  whereby  each,  for  tbe  con- 
Bldaratlon  specified  therein,  insured  the 
life  of  John  W.  Hammond,  "on  the  ordi- 
nary life  plan, "for  the  sum  of  money  in 
each  specified,  tbe  three  policies  aggregat- 
ing tbe  snin  of  f  10,000.  It  is  nut  alleged, 
nor  does  It  at  all  appear,  that  the  said 
testator  had  any  insurable  or  any  interest 
In  tbe  life  of  tbe  said  Hammond.  It  is  al- 
leged: "Third.  That  tbe  consideration, 
and  the  only  consideration,  which  induced 
and  mored  the  said  John  W.  Hammond  to 
permit  Mr.  Wlndley  to  have  his  life  insured, 
was  that  tbe  said  Wlndley  contracted  and 
agreed  with  the  said  John  W.  Hammund 
and  bis  wHe,  Sarah  E.  Hammond,  that 
out  of  tlie  moneys  which  tbe  said  Wlndley 
woald  collect  on  these  policies  and  certifi- 
cates of  insnrance  upon  the  life  of  the  said 
Bammond,atter  his  (thesaid  Hammond's) 
death,  be  (Wlndley)  would  pay  to  isarah 
E.  Hammond  (now  Bnrbage)  the  sum  of 
Ave  hundred  (f500)  dollars."  The  said 
Hammond  died  on  tbe  15tb  day  ol  Janu- 
ary, 1884,  leaving  surviving  him  bis  said 
wife,  who  afterwards,  on  tbe  6th  day  of 
February,  1884,  intermarried  with  her  co- 
plalntUf.  Tbe  said  insurance  companies 
afterwards,  in  the  month  of  April,  1884, 
**  took  op  the  policies  and  certificates  of 
insurance "  from  the  said  testator.  Tbe 
pMniiDs  made  demand  of  thesaid  testator 
in  bis  Ute-time  that  he  pay  to  the  fbme 
plaintiff,  who  was  widow  of  the  said 
Sammond,  the  said  sum  of  f  500,  which  he 
refused  to  do.  The  said  B.  C.  Wlndley 
afterwards,  on  the  15th  of  Decbmber,  1886, 
died,  leaving  a  last  will  and  testament, 
'wtaich  was  proven,  and  the  defendants 
qualified  as  executors  thereof.  The  plain- 
tiffs bring  this  action  to  recover  the  said 
sum  of  f  500.  The  defendants,  in  their  an- 
swer, deny  the  material  allegations  of  the 
complaint;  allege  that  said  contracts  ol 


Insurance  were  without  consideration  and 
void,  as  wagering  contracts,  and  against 
tbe  policy  of  the  law;  and  pleaded  the 
statute  of  limitation.  On  tbe  trial  there 
were  several  exceptions  of  the  defendants 
to  evidence  received;  others  to  instructions 
given  to  the  jury;  and  others  upon  the 
ground  that  the  court  refused  to  give  cer- 
tain Instructions  specially  asked  for  by 
them.  It  is  not  necessary  to  report  these, 
as  this  court  disposed  of  the  case  on  an- 
other and  a  different,  distinct  ground.  In 
this  court  the  defendants  moved  to  dismiss 
the  action  upon  tbe  ground  that  the  com> 
plaint  falls  to  state  facts  sufilcient  to  con- 
stitute a  cause  of  action. 

W.  B.  Rodman,  Jr.,  and  J.  B.  Small,  tot 
appellants.    J^.  H.  Wbltaker,  for  appellee. 

Mbrriuon,  C.  J.,  (after  BtBting  tbe  iJaets 
as  above.)  In  this  and  like  actions,  where 
the  contractor  promise  sued  upon  Is  by 
parol,  a  sufficient  consideration  should  be 
alleged  in  the  complaint  to  support  the 
contract  or  promise.  This  is  essential,  be- 
cause otherwise  no  cause  of  action  is  al- 
leged or  api>ears  In  the  pleading^.  In 
some  eases,  such  as  where  the  cause  of  ac- 
tion Is  a  bill  of  exchange  or  a  promissory 
note  and  some  other  legal  liabilities,  the 
mere  statement  of  the  liability  which  con- 
stitutes the  consideration  Is  sufficient.  In 
these  cases  tbe  nature  of  the  liability  its. If 
sued  upon  implies  the  consideration;  but, 
in  all  other  cases  of  simple  contract,  it  is 
necessary  that  tbe  complaint  should  dis- 
close a  sufficient,  valuable  consideration, 
whatever  that  may  be.  Moreover,  the 
consideration  alleged  must  be  lawful,  and 
not  in  Its  nature,  because  of  some  tainting 
or  vitiating  gnallty  in  it,  void.  Moore  v. 
Hobbs,  79  N.  C.  535;  Burnet  v.  Bisco,  4 
Johns.  235;  1  Chit.  Fl.  294.  There  are  cases 
where  a  cause  of  action  is  impericctly  al- 
leged in  the  complaint.  This  pleading 
may  be  belped  by  admissions  in  the  an- 
swer, but  this  is  not  one  of  them.  Indeed, 
there  is  no  admission  in  tbe  answer  that, 
in  any  view  of  the  allegations  of  the  com- 
plaint, would  help  them  at  all.  Hence  it 
appears  from  tbe  complaint  Itself— tbe  al- 
legations of  tbe  supposed  cause  of  action— 
tbat  tbe  only  consideration  alleged  or  re- 
lied upon  is,  as  we  shall  presently  see,  un- 
lawful and  void  as  such.  In  other  w«>rdSi 
It  appears  from  the  complaint  that  there 
is  no  consideration  to  support  the  prom- 
ise to  pay  the  sum  of  money  for  which  the 
plaintiffs  demand  Judgment.  The  com^ 
plaint  itself  discloses  the  material  facts 
that  B.  C.  Wlndley,  the  testator  of  the  do> 
fendants,  in  his  life-time,  procured  three 
policies  ol  Insurance,  each  purporting  to 
insure  the  life  of  John  W.  Hammond,  the 
former  husband  ot  the  feme  plaintltf,  for 
a  sum  of  money  specified  therein,  the  three 
sumc  aggregating  f  10,000;  Wlndley,  in 
consideration  of  permission  given  him  by 
Hammond  to  so  insure  tbe  latter's  life, 
agreeing  to  pay,  of  the  money  he  might 
realize  from  such  insurance,  fSOO  to  the 
/erne  plain  tiff.  It  Isnot  alleged  that  Wind- 
ley  bau  any  Insurable  Interest  in  tbe  life  of 
Hammond.  On  the  contrary,  it  appears 
by  implication,  if  this  Is  not  expressly  al- 
leged, that,  he  bad  none.  It  Is  alleged 
"  that  tbe  consideration,  and  the  only  con- 
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Bideration,  which  induced  and  moved  the 
said  John  W.  Hammond  to  permit  Mr. 
Windley  to  hare  his  lite  Insured,  was  that 
the  said  Wlndley  contracted  and  agreed 
with  said  John  W.  Hammond  and  his 
wiie,  Sarah  E.  Hammond,  that  out  ol  the 
moneys  which  the  said  Wlndley  wonid  coI> 
lect  on  these  policies  and  certificates  ot  in- 
surance upon  the  life  o(  the  said  Ham- 
mond, after  his  (the  said  Hammond's) 
death,  he  (Windley)  would  pay  to  Sarah 
E.  Hammond,  (now  Borbaice.)  the  sum  of 
five  hundred  ($600)  dollars."  It  thus 
clearly  appears  that  the  purpose  ot  Wind- 
ley,  with  the  knowledge,  conaent,  and  co- 
operation ot  Hammond,  was  to  insure  the 
latter's  life,  in  which  he  bad  no  insurable 
Interest,  for  his  own  benefit.  He  simply 
promised  to  pay  the  feme  plaintiff,  of 
the  money  he  might  realise  after  the  death 
of  ber  husband.  $500,  expecting  to  realise 
$9,500  tor  himself,  leu  such  premiums  on 
the  insurance  as  he  might  pay.  As  the 
assured  had  noinsurableinterestin  the  life 
of  the  cestui  qae  vie,  the  contract  ot  inanr- 
ance  was  simply  a  wager;  it  was  not 
founded  upon  any  )nst  or  lawful  considera- 
tion ;  it  was  a  mere  gambling  speculation. 
The  assured  was  not  to  be  indemnified 
against  loss,  injury,  or  disadvantaate  in 
any  respect  growing  ont  of  the  life  be  in- 
sured :  the  insurance  was  not  intended  to 
serve  any  legitimate  business  purpose  or 
end;  it  was  purely  a  matter  of  specula- 
tion, founded  upon  nothing  but  hasard. 
Such  contracts  and  speculations  are  whol- 
ly unnecessary.  They  cannot  serve  or 
promote  any  useful  and  wholesome  pur- 
poses of  individuals,  society,  or  govern- 
ment. They  do  not  stimulate,  promote, 
or  encourage  Industry,  enterprise,  legiti- 
mate bnsinesB,  sound  morality,  or  increase 
the  wealth  of  the  people,  or  the  strength 
and  power  of  the  state.  On  the  contrary, 
their  nature  and  uniform  experience  go  to 
show  that  they  represent  nothing  sub- 
stantial or  valuable,  or  of  practical  ad- 
vantage topersons  orcommunities.  They 
strongly  tend  to  demoralise  society,  and 
embarrass  Industries  and  general  business. 
In  their  very  nature,  they  stimulate,  af- 
ford incentives  to,  and  encourage  those 
who  become  parties  to  them,  to  resort  to 
sinister,  oftentimes  criminal,  means  to  turn 
or  end  the  hasard  in  their  favor,  and  thus 

fain  unjust  and  dishonest  advantage, 
hey  encourage  men  to  engage  in  the  busi- 
ness of  speculation  in  hasards,  not  neces- 
sary or  useful  in  the  general  purposes  and 
businesses  ot  life,  but  which  is  pusitlvely 
and  seriously  Injurious  to  them.  Such  con- 
tracts and  speculations  contravene  the 
Justice  and  policy  of  the  law,— they  are 
contra  bonoa  mores,  and  are  therefore 
void.  While  there  Is  no  decision  of  this 
court  directly  in  point  here,  it  is  well  set- 
tled, by  a  multitude  of  uniform  decisions, 
that  all  contracts  against  the  policy  ot 
the  law,  and  such  as  contravene  sound 
morality,  are  on  such  account  void.  We 
cite  a  few  of  many  cases:  Sharp  v.  Farm- 
er, 4  Dev.  &  B.123;  BIythe  v.  Lovinggood, 
2  Ired.  20;  Ingram  v.  Ingram,  4  Jones,  (N. 
C.)188;  Kingv.Wlnant8,71N.C.469;  Will- 
iams V.  Carr,  80  N.  C.  295;  Oriffln  v.  Hasty, 
94  N.  C.  438.  In  Shepherd  v.  Sawyer,  2 
Mnrpb.  26,  the  court  held  that  when  "A. 


agreed  with  B.,  for  Sji  per  cent,  premlam 
paid  down,  to  insure  a  negro  slave  report- 
ed to  be  lost  in  Pasquotank  river,  B.  has 
no  interest  in  the  negro ;  yet,  his  loss  be- 
ing proved,  B.  is  entitled  to  recover  his 
value. "  This  deelrion  Is  placed  upon  the 
ground  that  It  was  an  "Innocent  wager," 
and  that  such  wagers  were  sanctioned  by 
the  common  law.  The  opinion  ol  the 
court  is  very  brief,  and  no  anthorlty  is 
cited  to  show  that  It  was  "innocent,"  nor 
is  any  reason  stated  why  it  was  such 
wager.  If  the  court  intended  tbat  the 
case  should  have  g;eneral  application  to 
wagers  in  insurance,  embracing  caaes  like 
the  present  one,  wecannot  hesitate  to  say, 
in  the  absence  ot  reasons  stated  in  support 
of  it,  that,  in  oar  Judgment,  it  is  not  sus- 
tained by  the  greater  weight  of  reason,  or 
the  greater  weight  of  authority,  certainly 
at  the  present  day.  Ruse  v.  Insurance 
Co.,  28  N.  Y.  516;  Lord  v.  Dall,  12  Mass. 
115;  Insurance  Co.  v.Hasiard,  41  Ind.  116; 
Cammack  v.  Lewis,  15  Wall.  643;  Insur- 
ance Co.  V.  France,  94  U.  S.  G61 ;  Wamock 
V.  Davis,  104  n.  S.  775 ;  Bliss,  Ins.  (  9.  The 
consideration  of  the  contract  or  promise 
sued  upon  here,  as  expressly  alleged,  was 
the  permission  granted  to  the  testator  of 
the  defendant  by  the  former  husband  of 
the  Ameplalntitt,  Hammond,  to  Insure  the 
latter's  life.  If  such  pmnission,  in  any 
case  or  connection,  could  be  a  valoable 
privilege  or  advantage,  in  this  case  It  was 
granted  with  the  view  and  for  the  pnrpose 
ot  enabling  and  helping  Windley  to  make 
an  unlawful  contract — a  wagei^— on  the 
lifeof  Hammond.  Thus  the  latter  became 
connected  with  and  intended  to  share  in 
the  wagering  transaction.  The  promise 
to  pay  $500  to  the  /bme  plaintiff  was  ex- 
pressly based  upon  and  grew  oat  of  It; 
it  was,  as  to  Hammond  and  bis  wife,  part 
of  it.  It  partook  of  the  wager ,— the  vlcloas 
nature  of  the  contract  of  Insurance.  Soeb 
consideration  was  thpnrfore  void.  Hence 
the  promise  founded  upon  it  was  witbont 
legal  sanction,  and  ot  no  binding  effect.  In 
con  tern  plation  of  la  w.  Ex  terpi  e»  oss  aon 
oritur  actio.  Duke  v.  Asbee,  11  Ired.  112; 
Bettls  V.  Reynolds,  12  Ired.  S44;  Covington 
V.  ThreadgiIl,88N.C.186;  ariffin  v.  Hasty, 
94  N.  C.  488.  If,  in  good  faith,  the  pnrpuse 
had  been  to  insure  the  life  of  Hammond 
for  the  benefit  ot  his  wife,  the  ease,  as  to 
her,  might  be  very  different.  Bdt,  as  we 
have  seen,  this  was  not  the  parpose,  or 
any  part  of  it.  The  insurance  was  for  the 
benefit  of  Windley;  the  policies  were^rant- 
ed  to  and  made  payable  to  him :  he  prom- 
ised to  pay  the  small  sum  mentioned  to 
the  feme  plaintiff  for  permission  to  f  nanre 
the  life.  As  therefore  It  appeal*  from  tiie 
complaint  that  no  cause  of  action  Is  al- 
leged, the  motion  to  dismiss  ttrn  action 
must  be  allowed. 


HOBNB  T.  Pboplb'b  Bank  ov  ICinrBos. 

{Suyreme  Court  of  North  CaroUma.    Volt.  Ul 

18flL) 

Issnia  TO  JuBT—  Fbomisb  to  AMSwaa  son  Dasr 
or  Ahothbb. 
1.  In  Bn  aotlon  far  money  depositad  by  alaiB- 
tUt  in  defendant  bank,  where  defendant  aomlts 
the  deposit,  but  alleges  that  it  bad  paid  ont  < 
tain  of  the  money  at  plaintlS'a  lequest,  ; 
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hla  benefit,  on  oheoks  drmwii  by  one  S.,  wbloh 
plalntlS  doiies,  an  Usue  as  follows:  "Did  the 
plalntlit  andertake  and  agree  with  Qie  defendant 
that  he  would  repay  to  defendant  saoh  sum  as  it 
should  iMiy  out  on  the  checks  of  S. }" — sufficiently 
presents  the  case  to  the  ]nry,  and  it  is  not  error 
to  refuse  to  present  merely  incidental  issues 
whldi  are  requested. 

2.  An  instrooUon  tlkst  U  defendant  In  mak- 
ing the  advancements  on  S.  's  checks,  railed  on  8., 
and  not  solely  on  plalntiit's  promise,  plaintiff  would 
not  be  liable,  which  is  modified  by  adding  thalL  if 
defendant  trusted  to  plaintiff  together  with  8., 
plaintiff  would  be  liable,  is  not  misleading  or 
erroneous  where  tbere  is  evidence  to  sustain  it; 
as,  if  plaintiff  simply  undertook  to  pay  B.'s  debt, 
his  promise,  not  being  in  writing,  would  be  void 
under  the  statute  of  fraads. 

8.  Where  defendant  receives  plaintiff's  note 
from  8.  as  collateral  security  for  8.'s  chedis, 
and  plaintiff  does  not  know  that  defendant  has 
the  note  until  after  he  pays  it,  there  is  no  implied 
acrreement  by  plaintiff  to  pay  8.  's  oheoks  nom 
the  fact  that  he  receives  the  note  from  defend- 
ant 

4.  Defendant  is  not  entitled  to  an  instmo- 
tion  that  If,  when  notified  that  defendant  relied 
on  him  to  pay  8.  's  checks,  plaintiff  said  that  he 
wonld  see  a  certain  person,  and  have  the  matter 
settled  up,  and  defendant  thereafter  acted  to  Its 
damage  on  tb«  supposition  that  plaintiff  ad- 
mitted his  liability,  plaintiff  was  estopped  to 
denv  Uabillbr,  where  there  Is  evidence  that  de- 
fendant's officers  knew  that  plaintiff  denied  lia- 
bilitv,  and  none  that  defendant  was  injured  by 
relyiiw^on  wliat  plaintiff  said. 

5.  Defendant  could  not  reasonably  act  on 
what  plaintiff  is  alleged  to  have  said  as  a  prom- 
ise to  pay  or  an  admission  of  liability. 

4ppeal  from  aoperior  coort.  Union 
coanty;  Pmups,  Jndge. 

Tbe  plaintiO  allefres,  in  BDbstance,  that 
from  the  25th  ol  October,  1888,  to  Jana- 
ary  21, 1889,  he  deposited  with  the  defend- 
ant, from  time  to  time,  divers  sums  of 
money,  ags^regating  the  sam  ol  f  19,405.72; 
that  from  time  to  time  darlnK  that  pe- 
riod he  drew  checks  upon  the  defendant, 
which  were  paid,  tor  divers  sums,  agfcre- 
^ating  $16,804.21,  leaving  a  balance  due  to 
blm  of  92,601.61;  that  afterwards,  on  the 
let  day  of  Febmary,  188A,  be  demanded 
of  the  defendant  that  It  pay  to  him  such 
balance,  and  it  refused  to  do  so ;  that  he 
drew  a  check  lor  the  same,  and  the  same 
was  not  paid,  etc. ;  and  he  demands  ]udsr- 
ment  tor  such  balance,  and  general  relief. 
The  defendant  admits  that  the  plaintiff 
made  Huch  deposits,  and  that  it  paid 
checks  as  alleged,  and  the  demand  for  tbe 
balance;  but  It  alleges  that  the  balance 
'due  to  the  plaintiff  Is  but  the  sum  of 
9S85.69.  It  alleges  that  in  1887  and  1888 
tbe  plaintiff  was  sheriR,  and  M.L.  Stevens 
was  treasurer,  of  the  county  of  Union. 
That  the  plaintiff,  as  such  sheriff,  was 
bound  to  pay  to  the  said  treasurer  a  large 
snm  of  money  as  taxes  collected  by  him 
for  said  connty.  That  he  failed  to  pay 
tbe  same,  but  executed  to  the  said  Ste- 
vens, treasurer,  his  promissory  note  for 
95,270.75.  dated  September  12,  1887.  due 
one  day  from  date.  That  snld  Stevens,  as 
treasurer,  "at  divers  times,  with  the  con- 
•ent  and  at  the  request  of  the  plalntllf, 
drew  checks  upon  the  defendant  tor  diiter- 
«nt  sums  of  money, "  each  check  being  pay- 
able to  the  party  entitled  to  receive  money 
from  him  as  treasurer,  or  to  his  order, 
and  that  said  chetrks  were  paid  by  the 
defendant;  bat  before  the  aald   cbecka 


were  drawn,  the  plalntiB  made  and  de- 
livered to  the  said  M.L.  Stevens  his  prom- 
issory note  tor  the  sum  of  about  f  5,200, 
which,  with  the  consent  of  the  plain- 
tilt,  the  said  M.  Li.  Stevens  deposited 
with  the  defendant  as  collateral  security 
to  cover  and  protect  the  checks  drawn  or 
to  be  drawn  by  the  said  M.  L.  Stevens 
npon  the  detendant,  and  paid  by  it  as 
atoreeaid.  That  tbe  plaintiff,  in  considera- 
tion of  bis  failure  and  Inability  to  pay  to 
M.  L.  Stevens,  as  treasurer,  the  money 
due  by  him  as  sheriff,  undertook  and 
agreed  with  said  M.  L.  Stevens  and  the 
defendant  that,  it  the  said  defendant  bank 
wonld  honor  and  pay  the  said  checks  of  M. 
L.  Stevens,  drawn  as  aforeaaid,  he,  the 
plaintiff,  would  from  time  to  time  deposit 
money  in  the  defendant  bank,  which 
should  be  applied  to  the  repayment  of  the 
sums  advanced  and  paid  by  detendant  on 
the  checks  of  said  M.  L.  Stevens;  and  the 
plaintiff,  in  consideration  of  tbe  advances 
of  money  so  made  by  the  defendant  bank 
on  said  checks,  further  and  ezpreesly  un- 
dertook and  promised  to  pay  tbe  amounts 
so  advanced  by  thedef«idant;  the  plain- 
tiff, at  tbe  time  of  aald  promiee  and  agree- 
ment, having  in  bis  hands  the  tax -books 
of  said  county,  upon  which  large  sums  of 
money  were  due  to  him,  as  sheriff,  tor 
taxes,  which  should  have  been  collected 
by  him  and  paid  to  said  M.  L.  Stevens, 
and  applied  by  the  latter  to  the  payment 
of  the  claims  of  those  persons  to  whose 
order  and  for  whose  benefl  t  the  said  checks 
weredrawn.  That  under  and  by  vlrtueot 
tbesaidarrangementbetween  tbesaid  par- 
ties the  said  M.  L.  Stevens,  as  treasurer, 
drew  checks  on  the  defendant  bank  to  the 
amount  of  f6.477.61,  and  tbe  defendant 
paid  the  same.  That  afterwards  the  said 
M.  L.  Stevens  deposited  with  the  defend- 
ant bank  the  sum  of  9681.69,  which,  with 
his  consent,  was  applied  pro  taato  to  his 
overdraft,  leaving  a  balance  of  f4,795.82 
as  the  amount  to  be  paid  by  the  plaintiff 
under  and  by  vlrtne  of  his  said  promise 
and  undertaking.  That  afterwards,  in 
September,  1888,  the  said  M.  L.  Stevens 
deposited  with  the  defendant  bank  the 
AKSregate  sum  of  $2,560,  which  the  defend- 
ant bank  retained  under  said  promise  and 
agreement.  leaving  a  balance  of  $2,286.82 
still  due  the  defendant  bank  on  account  of 
said  checks  and  overdrafts.  It  further  al- 
leges that  in  consideration  and  perform- 
ance of  his  said  prior  request,  and  in  tbe 
further  consideration  of  tbe  surrender  by 
the  detendant  of  plaintlS's  note,  which  tbe 
detendant  held  nlso  as  collateral  security 
tor  the  repayment  of  the  money  paid  by 
It  on  said  checks,  the  plaintiff  agreed  with 
detendant  that  tbe  aald  alleged  balance 
should  be  applied,  as  tar  as  necevsary,  to 
the  repayment  of  the  money  advnnciMl  or 
paid  by  the  defendant  on  the  said  checks, 
etc. 

The  plaintiff.  In  his  reply  to  tbe  answer, 
says:  That  It  is  true  that  the  plaintiff 
was  sheriff  of  Union  county  In  the  years 
1887  and  1888,  and  that  one  M.  L.  Stevens 
was  during  said  period  treasurer  ol  said 
connty,  and  it  became  the  duty  of  plain- 
tiff, as  such  sheriff,  to  pay  to  said  Stevens, 
as  such  treasurer,  from  time  to  time,  vart- 
ouB  snma  of  money  amounting  In  the  ag- 
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gwgate  to  qotte  a lawe  sam  of  money; 
bat  It  iB  untrue  that  the  said  Stevens  as 
treasurer,  "at  divers  times,  with  the 
consent  and  at  the  request  of  the  plain 
tiff,  drew  cfaeclcB  upon  the  defendant  for 
different  sums  of  money;"  and  It  is  also 
nntruo  that  a  note  amounting  to  96,200 
was  deposited  with  the  defendant  by 
the  said  Stevens,  treasurer,  with  the 
consent  of  the  plaintiff,  as  collateral 
security  to  cover  and  protect  tbechecics 
drawn  or  to  be  drawn  by  the  said  Ste^ 
vens  upon  the  defendant.  That  the  plain- 
tiff, as  sheriff,  did  execute  to  the  said 
Stevens,  as  county  treasurer,  his  note  for 
f6,270.75,  which  said  note  the  said  Stevens 
deposited,  as  plaintiff  is  Informed  and  be- 
lieves, with  the  defendant,  after  its  matu- 
rity, and  without  the  knowledge  or  con- 
sent of  the  plaintiff;  and  the  said  note 
was  paid  by  the  plaintlB  to  said  Stevens, 
and  surrendered  to  the  plaintiff  by  the  de- 
fendant,- withont  any  notice  to  the  plain- 
tiff that  the  defendant  bad  or  held  any 
claim  upon  the  same.  That  it  is  untrue 
that  the  plaintiff  undertook  and  agreed 
with  the  defendant  and  the  said  M.  L. 
Stevens  to  pay  the  defendant  any  sum  of 
money  which  it  should  expend  in  cashing 
the  checks  or  drafts  of  the  said  Stevens, 
or  to  deposit  money  with  the  defendant 
to  be  npplie<i  to  the  repayment  of  such 
sums  as  the  defendant  had  advanced  or 
should  advance  on  the  checks  of  said  Ste- 
vens, or  that  the  plaintiff  obligated  himself 
to  the  defendant,  or  In  any  way  assumed 
liability,  for  the  debts  of  the  said  Stevens 
in  any  sum  whatever,  contracted  with  the 
defendant  by  check,  draft,  or  otherwise. 
That  it  is  true  that  the  defendant  bank 
surrendered  to  the  plaintiff  his  note,  exe- 
cuted to  the  said  M.  L.  Stevens,  county 
treasurer,  for  the  sum  of  $5,270.76,  but  it 
did  so  voluntarily,  without  any  notice  to 
the  plaintiff  that  it  had  or  held  any  claim 
against  him  on  account  thereof;  and  the 
plaintiff  paid  the  balance  dne  by  him  on 
said  note  to  the  said  Stevens,  without  no- 
tice of  any  snch  claim  on  the  part  of  the  de- 
fendant bank. 

On  the  trial  the  defendant  tendered  the 
following  issues:  "(1)  Was  the  money 
which  was  paid  out  by  the  defendant 
bank  upon  the  checks  of  M.  L.  Stevens, 
county  treasurer,  or  any  part  of  it,  ad- 
vanced and  paid  out  upon  the  credit  of 
plaintiff  and  tor  his  benefit?  (2)  If  so, 
how  much  was  so  paid  out  by  defendant? 
(8)  Was  the  note  for  $5,270.75,  mentioned 
in  the  answer,  dated  September  12, 1887, 
and  signed  by  J.  P.  Horn,  sheriff,  and  due 
one  day  after  date,  assigned  to  the  de- 
fendant to  secure  any  money  that  defend- 
ant might  pay  out  on  the  checks  of  M.  L. 
Stevens,  county  treasurer?  (4)  If  so, 
when  wns  such  assignment  of  the  note 
made?  (6)  How  mu<;h  money  did  defend- 
ant pay  ont  for  M.  L.  Stevens,  county 
treasurer,  on  account  of  this  assigniDent, 
over  and  above  what  has  been  paid  back 
to  It  by  deposit  of  M.  L.  Stevens,  county 
treasurer?  (6)  When  did  plaintiff  first 
have  notice  that  said  note  had  been  so 
assigned  to  defendant  bank?  (7)  What 
amount  was  owing  by  the  plaintiff  to 
M.  L.  St«ven8,  county  treasurer,  at  the 

^eof  such  notice?"    His  honor  refused 


to  submit  these  lesnes  to  the  Jury,  or  any 
one  of  them,  and  the  defendant  excepted ; 
plaintiff's  counsel  having  objected  to  the 
Issues  tendered  by  the  defendant.  Hi» 
honor  then  submitted  to  the  Jury  the  fol- 
lowing issues,  to  which  the  Jury  respond- 
ed as  hereinafter  stated:  "(1)  Did  the 
plaintiff  undertake  and  agree  with  the  de- 
fendant that  he  would  repay  to  defendant 
such  sum  as  it  should  pay  out  on  the 
checks  of  M.  L.  Stevens,  county  treas- 
urer? Answer.  No.  (2)  Does  any  sum 
so  advanced  by  defendant  upon  the  said 
checks  remain  unpaid?  A.  No.  (3)  Did 
the  plaintiff,  at  tne  time  the  defendant 
surrendered  to  him  his  note  to  M.  L.  Ste- 
vens for  $5,270.75,  agree  that  the  defend- 
ant might  deduct  from  his  deposit  the 
amount  then  due  by  said  Stevens  to  de- 
fendant? A.  No.  (4)  Did  defendant  take 
the  note  of  plaintiff  to  said  Stevens  after 
maturity?  A.  By  consent,  yes;  15th  of 
September,  1887.  (6)  Did  the  plaintiff,  at 
the  time  said  note  was  surrendered  to 
him,  have  any  notice  of  defendant's  claim 
against  said  note?  A.  No."  To  the  sub- 
mlsston  of  these  Issues  the  defendant  ex- 
cepted. 

The  plaintiff  requested  the  court  to  give 
the  Jury,  among  other  Instructions,  the  fol- 
lowing: "(1)  Even  If  the  defendant  ad- 
vanced money  upon  the  checks  of  M.  L. 
Stevens,  C.  T.,  at  the  Instance  and  request 
of  the  plaintiff,  and  upon  his  promise  to 
repay  the  same,  yet,  if  the  defendant,  in 
making  such  advancements,  relied  in  Miy 
measure  upon  said  Stevens,  and  not  solely 
upon  the  plaintiff's  promise,  and  tlie 
promise  of  the  plaintiff  was  simply  super- 
added to  that  of  said  Stevens,  in  such  casa 
there  arose  no  liability  against  the  plain- 
tiff, and  the  Jury  should  answer  the  first 
Issue  in  the  negative.  (2)  As  to  the  third 
issue,  if  the  Jury  believe  the  evidence,  there 
was  no  express  agreement  on  the  part  of 
the  plaintiff,  and  no  implied  agreement,, 
unless  the  plaintiff  knew  at  the  time  that 
the  defendant  held  the  same  as  collateral 
security. "  The  court  gave  the  same,  add- 
ing to  the  first  the  following:  "But  If  the 
Jury  believe  that  money  was  advanced  on 
the  checks  of  M.  L.  Stevens,  at  the  In- 
stance and  request  of  plaintiff,  and  upon 
his  promise  to  repay  the  same.  It  the  de- 
fendant bank  in  making  said  advance- 
ments trusted  to  one  of  the  parties  more 
than  to  the  other,  but  did  in  fact  trust  to 
one  together  with  the  other,  th«  plaintlS 
would  be  liable,  and  the  jury  should  an- 
swer the  first  issue '  Tes.' "  The  defendant 
excepted. 

The  defendant  requested  the  eourt  to 
give  the  Jury  the  following, among  numer- 
ous other  special  instructions.  It  declined 
to  do  so,  and  the  defendant  excepted: 
"  (7)  If,  when  the  notice  spoken  of  by  the 
witness  Wolfe  was  served  upon  the  plain- 
tiff, as  tentifled  by  Wolfe,  tbe  plaintiff  re- 
plied to  said  notice:  'I  will  go  and  we 
Lee,  and  have  tbe  matter  settled  up.  I 
will  get  a  settlement  If  I  can ; '  and  there- 
after the  bank  acted  to  Its  damage  upon 
the  supposition  that  tbe  plaintiff  admit- 
ted his  liability,  the  plaintiff  is  estopped 
to  deny  the  affirmative  of  the  first  iMue. 
and  tbe  Jury  will  answer  that  Issue  '  Yes,' 
though  they  may  believe  that  the  plain- 
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tiff  did  nut  Intend  In  bia  interrlew  with 
Wolfe  to  admit  his  liability  tor  tbe  treas- 
urer's overdraft.  (8)  Upon  the  statement 
ot  plaintiff  aa  to  what  occurred  between 
blm  and  tbe  officer  of  the  bank  as  to  bia 
liability  for  tbe  overdraft  of  tbe  county 
treasurer  be  Is  estopped  to  deny  tbe  affirm- 
ative of  tbe  flrst  issue  if,  after  such  occur- 
rences, the  officer  of  the  bank,  reasonably 
believing  that  plaintiff  admitted  his  lia- 
bility, acted  upon  such  belief  to  the  dam- 
age ot  tbe  bank,  and  the  Jury  will  answer 
*  Yes '  to  the  flrst  Isene. "  Tbe  court,  after 
calling  tbe  attention  of  tbe  Jury  to  the 
evidence  that  bore  on  the  instruction  of 
the  defendant  that  was  given,  gave  this 
Instmctlon,  to-wit:  "If  tbe  Jury  believe 
that  the  plaintiff  never  authorised  defend- 
ant bank  to  famish  money  tu  M.  L.  Ste- 
vens, and  denied  bis  liability  for  money 
paid  out  upon  tbe  checks  of  said  M.  L. 
Stevens,  and  did  not  give  tbe  officer  ot  tbe 
bank  reasonable  grounds  to  believe  that 
be  was  liable  for  money  paid  out  by  it  on 
the  checks  of  said  If.  L.  Stevens,  then  tbe 
lary  will  answer  tbe  flrst  Issue '  No ; ' "  and 
def aidant  excepted. 

Verdict  and  Judgment  tor  plaintiff,  and 
the  defendant  appealed. 

Burwell  A  Walker  and  J.  J.  Vaaa,  for  ap- 
pellant. Butebelor  &  Devennx  and  Cov- 
iagton  (ft  Admma,  for  appellee. 

Merbimon,  C.  J.,  {after  atatln/r  tbe  facta 
aa  above.)  The  pleadings  raised  but  one 
principal  issue  of  fact.  The  defendant,  in 
Its  answer,  admitted  to  be  true  tbe  alle- 
gation of  tbe  complaint  that  tbe  plaintiff 
bad  from  time  to  time  deposited  money 
with  it,  aggregating  the  sum  specified,  and 
had  drawn  bis  cbedk  upon  it,  as  alleged, 
for  divers  sums  of  money  aggregating  tbe 
sum  specified,  which  were  duly  paid ;  but 
It  denied  that  any  balance  was  due  to  the 
plaintiff,  except  the  sum  of  f866.e9 ;  and 
alleged  further,  as  matter  ot  principal  de- 
fense, tbat  it  hEul,  at  tbe  request  and  by 
direction  of  the  plaintiff,  and  for  his  bene- 
fit, paid  divers  checks  for  money  to  the 
amount  alleged,  drawn  upon  it  by  M.  L. 
Stevens,  treasurer  of  tbe  county  of  Union, 
leaving  tbe  balance  admitted  to  be  due. 
This  tbe  plaintiff  denied,  and  thus  was 
raised  tbe  material  issue  ot  fact.  The  oth- 
er issues  submitted  to  the  Jury,  and  oth- 
ers proposed  by  the  defendant,  bat  not 
sabmitted,  were  incidental,  not  necessa- 
rily to  be  tried,  and  might  have  been  omit- 
ted. Tbe  flrst  issue  in  order  submitted  to 
the  Jury,  tbougb  notso  preciseand  formal 
as  it  might  bave  been,  sufficiently  em- 
bodied that  raised  as  indicated.  It  em- 
braced and  presented  fully  the  whole  mat- 
ter in  dispute;  and  tbe  parties,  on  the 
trial  of  it,  could  bave  produced  all  perti- 
nent, competent  evidence,  under  proper  In- 
strocttons  from  the  court.  The  Jury  could 
readily  bave  understood  its  meaning  and 
merits,  and  rendered  a  Just  verdict.  If  the 
allegation  ot  tbe  defendant  was  found  to 
be  true,  then  the  balance  due  tbe  plaintiff 
-was  tbe  sum  it  admitted  to  be  due  to  him. 
If  it  were  found  not  to  be  true,  then  tbe 
plaintiff  was  entitled  to  judgment  for  the 
sum  demand  by  tbe  complaint.  The  first 
issue  proposed  by  the  defendant  was  not 
Buffidentfy  direct;  it  would  settle  a  ma- 


terial, Incidental  fact  Involved  In  tbe  Issue 
really  raised  by  tbe  pleadings.  Moreover, 
the  flrst  iasne  submitted  gave  tbe  defend- 
ant the  largest  opportunity  to  prove  bis 
alleged  defense,  and  this  was  sufficient. 
Tbe  second,  tblrd,  flfth.  and  seventh  issues 
proposed  by  the  defendant  were  not  raised 
by  the  pleadings.  Tfaey  had  reference  to 
matters  not  controverted.  The  fourth 
and  sixth  issues  proposed  were  embraced 
by  the  fourth  and  fifth  issues  submitted 
to  tbe  Jury.  Merely  incidental  and  imma- 
terial Issues  ougbtnotordlnarlly  to  besub- 
mltted.  Tbey  may,  and  oftentimes  do, 
contuse,  or  tend  to  contuse,  tbe  Jury ;  and, 
when  they  do,  this  will  be  ground  for  a 
new  trial,  if  proper  objection  is  made  in 
apt  time.  In  this  case  we  cannot  see  that 
the  defendant  probably  suffered  prejudice 
by  reason  of  the  Issues  submitted.  These 
were  quite  as  pertinent  as  those  proposed 
by  it.  Tbe  exception  to  tbe  issuescannot, 
tberdore,  be  sustained. 

Much  ot  tbe  evidence  produced  on  the 
trial  was  conflicting  and  indeflnite.  While 
parts  of  it  tended  to  prove,  as  alleged  by 
the  defendant,  tbat,  at  tbe  request  and  by 
Che  direction  ot  tbe  plaintiff,  it  paid  checks 
drawn  upon  it  by  Stevens,  treasurer,  and 
he  agreed  to  pay  it  for  honoring  sucb 
checks,  there  was  also  some  evidence  from 
which  the  Jury  might  bave  inferred  that 
tbe  plaintiB  promised  to  pay  tbe  defend- 
ant tbe  sum  ot  money  advanced  to  Ste- 
vens, treasurer,  on  bis  own  account,  if  be 
tailed  to  do  so.  Tbe  plaintiff  testified, 
among  other  things,  that  he  never  request- 
ed or  directed  the  defendant  to  pay  such 
checks,  nor  promised  to  pay  it  tor  doing 
so.  There  was  evidence  that  repeatedly 
be  was  told  by  defendant's  agents  tbat  it 
held  him  msponsible  on  such  account,  and 
be  did  not  deny  bis  liability ;  that  he  said 
be  would  see  Stevens,  treasurer,  and  make 
blm  account,  etc.  It  was  also  testified  by 
the  officers  of  tbe  defendant  "  that  there 
was  nothing  upon  tbe  books  of  tbe  bank 
going  to  show  any  charge  of  Stevens' 
overdraft  against  Home;  tliat,  according 
to  the  custom  ot  tlielr  bank,  and  by  their 
usual  methods  of  doing  business,  it  the 
bank  looked  to  Home  tor  any  money  ad- 
vanced to  Stevens,  Home  ought  to  have 
been  required  to  draw  on  the  bank  for 
tbe  amount,  and  this  check  should  have 
been  charged  to  blm  and  credited  to  Ste- 
vens ;  tbat  even  a  depositor  could  not  draw 
out  bis  own  money  from  tbe  bank  without 
giving  his  check  tor  it,  and  that  no  money 
was  paid  out  except  upon  tbe  order  ot  the 
president,;  unless  a  check  was  drawn,  or  a 
note  was  made.  This  was  not  only  the 
custom  ot  their  bank,  but  was  a  general 
custom  with  banks. "  This  and  like  evi- 
dence, tending  to  prove  tbat  tbe  defend- 
ant did  not  at  flrst  charge  the  plaintiff 
with  the  sums  of  money  It  paid  In  honor- 
ing the  checks  of  Stevens,  treasurer,  but 
looked  to  blm  to  repay  tbe  amounts  so  ad- 
vanced to  Stevens,  treasurer,  on  his  own 
account, if  be  tailed  to  do  so,  was  not  very 
strong.  Still  tbe  plaintiff  might  insist, 
as  it  seems  he  did,  tbat,  if  tbe  Jury  believed 
from  all  the  evidence  he  simply  undertook 
to  pay  the  debt  of  Stevens,  treanurer,  be 
would  not  be  liable,  because  such  under- 
taking and  promise  was  not  in  writing. 
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and  therefore  void.  Code,  9  1562.  The 
first  Bpecial  Inetraction  had  reference  to 
tbe  aspect  of  the  case  presented  bjrthe  ovi- 
dence  Jast  referred  to.  It  moBt  be  said 
that  this  instruction  was  vagne,  and  not 
very  intelllKlble;  still  it  can  be  seen  that 
tbe  purpose  was  to  ask  the  court  to  in- 
struct tbe  Jury  that,  If  they  should  find 
that  the  plaintiff  promised  and  undertook 
to  pay  the  debt  of  Stevens,  treasurer,  due 
to  tbe  defendant,  if  be  failed  to  do  so, 
then  Bucb  agreement  and  promise  would 
be  void  under  the  statate  of  frauds.  A.8 
there  was  some  evidence  presenting  socb 
view  of  the  case,  the  eoarfe  might  give  the 
instruction,  modified  by  what  It  added 
thereto.  The  addition  was  cautionary, 
and  Intended  to  prevent  the  Jnry  from  be- 
ing misled, — to  tell  them,  in  that  connec- 
tion, that  if,  on  the  contrary,  the  plaintiff 
was  a  principal  in  the  debt  created  by  tbe 
advancement  of  the  money,  along  with 
Stevens,  then  he  would  be  liable.  Hence 
the  coart  said,  in  giving  the  instruction : 
"If  the  defendant  bank,  in  making  8uidad> 
vancements,  trusted  to  one  of  the  parties 
more  than  to  the  other,  but  did  in  fact 
trust  to  one  together  with  the  other,  the 
plaintiff  would  be  liable,"  etc.  The  in- 
struction, given  simply  as  asked  for,  might 
have  misled  the  Jnry,  but,  as  modified 
and  explained  by  the  court,  it  was  not 
misleading;  certainly,  taken  in  connec- 
tion with  the  numerous  instructions  given 
at  the  request  of  the  defendant.  The  sec- 
ond exception  cannot,  therefore,  be  sus- 
tained. 

The  third  exception  is  clearly  unfound- 
ed. The  instruction  must  be  taken  in  con- 
nection with  the  issue  to  which  it  refers. 
Tbe  whole  of  the  evidence  pertinent  went 
to  prove  that  at  the  time  the  plaintiff  re- 
ceived the  note,  as  mentioned  in  the  issue, 
be  made  no  agreement  to  pay  tbe  defend- 
ant the  money  It  advanced  to  pay  the 
checks  drawn  by  Stevens,  treasurer. 
Moreover,  the  evidence  pertinent  went  to 
prove,  further, that  the  defendant  received 
the  note  from  Stevens  as  collateral  securi- 
ty, after  it  was  due;  and  the  plaintiff  had 
no  notice  or  knowledge  of  the  fact  that 
the  defendant  had  it  for  any  purpose  un- 
til after  be  had  paid  and  discharged  the 
same;  so  that  the  defendant  could  not 
avail  itself  of  tbe  note  for  any  purpose. 
Code,  §  177;  Martin  v.  Richardson,  68  N. 
C.  255;  Whedbee  v.  Reddick,  79  N.  0.621; 
Pugb  y.  Grant,  86  N.  C.  89. 

The  defendant  was  not  entitled  to  have 
the  seventh  special  instruction,  ttsked  for 
by  it.  What  the  plaintiff  said  on  the  oc- 
casion therein  referred  to  was  not  a  prom- 
ise to  pay  tbe  claim  of  the  defendant,  nor 
was  it  an  admission  that  he  was  bound 
for  the  same,  nor  could  the  defendant  rea- 
sonably act  upon  it  as  such  promise 
or  admission.  Besides,  what  was  said 
must  be  taken  In  connection  with  other 
evidence,  going  strongly  to  prove  that 
the  defendant's  ofScers  and  agents  well 
knew  that  the  plaintiff  denied  his  liability 
as  claimed  by  it.  Moreover,  there  was 
no  evidence  tending  to  prove  that,  after 
the  occasion  referred  to,  the  defend  ant  suf- 
fered any  disadvantage  or  damage  by  rea- 
son of  any  reliance  it  placed  on  what  the 
plaintiff  said.    After  that  time  tt  sarren- 


dered  the  note  mentioned  to  the  plaintiff, 
but,  for  reasons  already  stated,  it  had  no 
right  to  have  or  withhold  it  from  him; 
be  had  paid,  and  effectually  discharged, 
and  was  entitled  to  have  it.  For  the  like 
reasons,  the  court  properly  declined  to 
give  the  eighth  special  instruction  asked 
for  by  the  defendant.  It  might  well  have 
declined  to  do  so,  upon  tbe  ground  that  it 
bad.  in  substance,  given  the  seventh  and 
eighth  instructions  in  several  prior  special 
instructions  asked  for,  which  it  granted 
without  qualification.  The  last  Instruc- 
tion the  court  gave  the  Jnry  was  appro- 
priate,—certainly,  not  objectionable,— 
Just  after  the  numerous  special  instrac- 
tiuns  it  had  given  at  the  request  of 
the  defendant's  counseL  Indeed,  having 
directed  the  attention  of  the  Jury  to  the 
view  of  the  evidence  contended  for  by  the 
defendant,  it  fairiy,  in  the  same  connection, 
directed  their  attention  to  the  other  view 
thereof,  contended  for  by  the  plaintiff. 
This  wasfalr  and  Just.  Tbedetendant  has 
no  Just  ground  of  complaint  against  the 
court  because  of  the  instructions  It  gave 
or  those  which  it  refused  to  give.  It  gave, 
in  substance,  all  the  instructions  tbe  de- 
fendant asked  for.    Judgment  affirmed. 


Mitchell  v.  HoeoABO. 
(aupreme  Court  of  North  Carol/ttta-     Kb.  16, 

ian.) 

Wnxa— CofrnTKUUTiOK— TriaIi— Hmin.iBB  HiBaos. 

1.  A  devise  to  two  specified  devisees  of"  one 
tract  or  parcel  of  land,  *  *  >  to  be  divided 
between  the  two  as  tbllowB:"  apeoUylng  the 
manner  of  division,  and  reciting  tut  ooe  of  Ota 
devisees  should  have  a  described  pwtion,  gives 
each  devisee  a  portion  in  severalty,  and  does  not 
create  a  tenancy  in  common  of  the  whole. 

2.  The  will  provided  that  the  dividing  line 
should  begin  "near  the  place  called  the  '  wster- 
ing  hole;'  •  *  •  thence  ranning  stradgtat  to 
the  back  line, "  etc.  Held,  tliat  where  the  parUe* 
differed  aa  to  the  location  of  the  "wsterinf  liote* 
Intended  by  testator,  tliat  Question  was  for  the 
lory. 

3.  Where  such  issue  is  properly  submitted  to 
the  Jury,  the  faot  that  the  trial  judge  states  that 
the  parties  are  tenants  in  common  is  harmless. 

Appeal  from  superior  eoort,  Bertie 
county. 

It  appears  that  George  WynnR  died 
many  years  ago  in  the  county  of  Bertie, 
leaving  a  will,  which  was  duly  proven, 
wherein  he  devised  part  of  his  real  estate, 
as  follows:  "I  give  unto  my  daaghter, 
EUlsabetb  Burden,  and  my  grandson. 
George  H.  Mitchell,  one  tract  or  parc^  of 
land  adjoining  the  lands  of  Elisha  Hog- 
gard  and  Giles  Mitchell,  lying  on  the  south 
side  of  the  road  leading  from  Giles  Mitcli- 
ell's  to  Windsor,  to  be  divided  between  the 
two  as  follows :  Tbe  dividing  line  to  besin 
near  the  place  called  the '  watering  hole' 
on  the  road;  thence  running  straight  to 
tbe  back  line,  so  that  my  daughter  Elis- 
abeth shall  have  adjoining  the  lands  of 
Abram  Burden,  her  husband,  and  Giles 
Mitchell  and  George  U.  Mitchell,  to  the 
parcel  adjoining  Elisha  Hoggard  and  oth- 
ers, to  tbem  and  their  heirs,  forever.* 
And  there  is  no  other  part  of  tbe  will  re- 
lating to  the  same,  or  affecting  it.  The 
plaintiff  is  the  male  devisee  mentioned  in 
this  clause  of  the  will,  and  the  deiendant 
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claimB  the  land  In  qoestion,  derirlDg  title 
tbereto  trom  tbe  feme  devisee  therein  men- 
tioned. The  action  is  brought  to  recover 
poBseaalon  of  part  of  the  land  so  devised 
to  tlie  plaintill  and  as  epecifled  in  tbe 
complaint.  He  alleges  and  contends  that 
tbe  "watering  hole  on  the  rottd,"  des- 
Ignated  in  the  devise  as  the  beginning 
of  the  boundary  line,  is  at  a  point  al- 
leged and  specified  in  tbe  complaint, 
and  that  the  defendant  is  in  tbe  posses- 
sion of  land  described  on  the  plaintiff's 
side  of  that  line,  etc.  The  defendant,  in 
bis  answer,  admits  tbe  will  and  the  de- 
vise therein ;  alleges  that  he  is  the  owner 
of  the  land  so  devised  to  the  ferae  devisee 
mentioned ;  and  denies  that  he  is  in  pos- 
session of  any  part  of  the  plaintiff's  land, 
etc.  The  case  settled  on  appeal  states 
that  on  tbe  trial  one  of  the  main  points 
In  the  controversy  was  the  location  of  the 
beginning  point  on  the  road  for  dividing 
tbe  land,— that  is,  the  "watering  hole," 
—each  party  claiming  a  different  location. 
Tbe  following  issue  was  submitted  to  tbe 
Jury :  "  Is  tbe  plaintiff  entitled  to  the  pos- 
session of  tbe  land  described  In  the  com- 
plaint?" The  plaintiff  asked  the  court, 
upon  the  pleadings,  proofs,  and  admissions 
of  tbe  defendant,  to  answer  that  issue 
"Yes."  This  theconrt  refused, saying  that 
be  would  reserve  any  questions  growing 
oat  of  the  pleading  and  tenancy  in  com- 
mon till  after  the  verdict.  To  tbe  refusal 
so  to  instruct  tbe  Jury  the  plaintiff  ex- 
erted. Tbe  Jury  answered  the  issue 
thus:  "Mo:  wednd  tbe  water  hole  claimed 
by  the  defendant  the  starting  place." 
Upon  the  return  of  the  verdict  the  plain- 
tiff HKain  asked  for  Judgment  for  the  pos- 
session of  the  land  with  tbe  defendant, 
which  was  refused  by  tbe  court,  and  tbe 
ptaintlfl  again  excepted.  There  was  no 
evidence  of  any  ouster  of  plaintiff  by  de- 
fendant, or  demand  of  plaintiff  to  be  let 
Into  possession,  and  refusal  by  defendant ; 
no  demand  of  plaintiff,  as  averred,  that 
the  court  should  instruct  the  Jury  to  re- 
spond to  the  issue,  "Yes."  His  honor  in- 
structed the  Jury  that,  as  a  matter  of  law, 
plaintiff  and  defendant  were  tenants  in 
common.  And  the  dispute  was  tbe  begin- 
ningpoint  on  the  road,— plaintiff  claiming 
one  place,  and  defendant  another;  and  it 
-wan  tor  them  to  say  from  the  evidence 
which  point  was  intended  by  tbe  testator, 
George  Wynns;  and  they  responded  ac- 
cordingly. The  court  refused  tbe  last-re- 
eitod  request,  alleging  as  a  reason  therefor 
that  there  was  no  evidence  that  the  plain- 
tiff had  demanded  beforesuitto  be  let  into 
possession,  and  no  ouster  on  tbe  part  of 
defendant,  and  no  evidence  that  defend- 
ant was  in  possession  of  any  part  of  the 
land  claimed  by  plaintiff.  Upon  the  ver- 
dict tbe  court  gave  Judgment  for  the  de- 
fendant, and  tbe  plaintiff  appealed  to  this 
court. 

R.  B.  Peebles  and  W.  D.  Praden,  for  ap- 
pellant.   D.  C.  Winaton,  for  appellee. 

Merrimon,  C.  J.,  {after stating  tbe  facta 
as  above.)  The  case  settled  on  appeal  is 
not  at  all  free  from  confusion.  It  seems 
that  tbe  plaintiff  contended  on  the  trial 
that  be  and  defendant  were  tenants  in 
common  of  the  land  in  controversy,  and 


tbe  court  so  held ;  but  It  held  further,  in 
this  connection,  that  there  was  no  evi- 
dence of  ouster  of  tbe  plaintiff,  or  demand 
on  his  part  that  be  be  let  into  possession. 
But  such  questions  were  certainly  not 
raised  by  the  pleadings  in  any  view  of 
them.  The  complaint  plainly  alleges  that 
tbe  plaintiff  is  the  owner  of  the  land  there- 
in specified ;  that  the  defendant  is  wrong- 
fully iu  possession  thereof,  and  unlawfully 
withholds  the  same,  etc.  This  the  defend- 
ant denies;  and,  as  to  the  possession,  a 
proper  Issue  raised  was  submitted  to  tbe 
Jury.  The  parties  both  claim  under  the 
devise  above  recited.  It  seems  that  the 
courtwas  of  opinion  that  tbis  devise  made 
the  parties  tenants  In  common,  and  hence 
tbe  opinion  expressed,  that  they  were^ 
We  think  such  opinion  was  not  well  found- 
ed, and  therefore  the  plaintiff  was  not  en- 
titled to  any  benefit  from  it  in  any  aspect 
of  tbe  case.  The  devise  must  be  construed 
as  a  whole,  and  the  intention  of  tbe  tes- 
tator must  prevail.  The  first  part  of  the 
devising  clause  simply  declares  the  testa- 
tor's purpose  to  devise  the  tract  to  the 
devisees  named;  but  in  that  immediate 
connection  he  qualifies,  explains,  and 
makes  his  purpose  specific  by  designating 
and  specifying  a  "dividing  line,"  cutting 
the  tract  into  two  distinct  parts,  and  de- 
vising to  his  daughter  nnmeid  the  part  de- 
scribed, situate  on  one  side  of  that  line, 
and  to  the  plaintiff  the  other  part,  sufll- 
ciently  designated,  situate  immediately  on 
the  opposite  side  of  that  line.  The  clear 
purpose  was  to  divide  tbe  tract  into  two 
parts,  and  devise  one  part  to  the  plaintiff 
in  severalty,  and  the  other  part  to  the 
other  devisee  in  severalty.  It  seems  that 
the  real  dispute  on  the  trial  was  as  to  the 
true  location  of  tbe  "dividing  line. "  It  is 
stated  In  tbe  case  settled  on  apfwal  that 
"one  of  tbe  main  points  In  tbe  controversy 
was  the  location  of  the  beginning  point 
on  the  road  for  dividing  the  land,— that 
is,  the  '  waterlog  hole,' — each  party  claim- 
ing a  different  location. "  So  far  as  we  can 
see,  the  parties  were  not  tenants  in  com- 
mon, and  no  question  in  that  respect  could 
arise.  Tbe  plaintiff  contended  that  the 
"watering  hole"  was  at  one  point;  tbe 
defendant,  that  it  was  at  a  different  point 
on  the  road  mentioned ;  and  tbe  true  loca- 
tion of  the  "  dividing  line"  depended  upon 
whether  tbe  contention  of  the  plaintiff  or 
that  of  the  defendant  was  well  founded. 
The  cause  of  action  and  the  pleadings 
might  appropriately  and  pertinently  raise 
such  contentions.  It  sufficiently  appears 
that  such  was  the  real  ground  of  the  con- 
troversy, and  theconrt  Instructed  tbe  ]u^y 
that  "it  was  foi  them  to  say  from  the  evi- 
dence what  point  was  intended  by  the  tes- 
tator, "  etc.  There  was  no  exception  to 
this  instruction.  The  evidence  produce<> 
on  the  trial  was  sent  np.  It  t«nded  very 
strongly  to  prove  that  the  "watering 
hole"  was  at  the  point  contended  by  the 
defendant,  and  the  Jury  so  found.  Upon 
the  verdict  the  court  properly  gave  Judg- 
ment tor  tbe  defendant.  It  is  true,  as  we 
have  seen,  that  the  court  erroneously  said 
on  the  trial  that  tbe  parties  were  tenanta 
in  common  of  the  land ;  but  the  opinion 
thus  expressed  was  immaterial,  and  not 
at  all  pertinent.    It  did  not,  in  its  nature* 
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viUload  or  dlstfact  tbe  minds  ot  the  Jarjr 
UB  to  tbe  iBSue  sabmitted  to  tbem.  It  bad 
no  application.  It  Ib  not  saggested,  nor 
<loefl  It  appear,  that  it  did.  It  was  harm- 
lesB,  and  therefore  not  ground  for  a  new 
trial.  The  judgment  muBt  therefore  be 
affirmed. 


Wilson  et  «/.  v.  Cmr  of  Chablottb. 

KSunnme  Court  of  North  CaroUna.    Feb.  lA, 
1891.) 

Watbb  Cohpakt— Coktbjlot  wtth  Citt— Bbxaoh. 
A  oontraot  between  a  city  and  a  water- 
works company  provided  that,  ii  the  company 
thonld  fail  at  any  time  to  furnish  an  adequate 
Mpply  of  water  for  all  flie,  sanitary,  and  other 
fubUo  purposes,  no  rent  should  be  paid  by  the 
city  during  the  time  of  such  failure.  A  subse 
euent  paragraph  proTided  that  the  oompany 
'guarantied  at  all  umes  to  furnish,  if  required, 
*  *  *  a  BofOcieiit  force  or  pressure  to  throw"  a 
oertain  amount  of  water  a  specified  distance. 
field,  that  the  oompany 's  failure  to  comply  with 
the  latter  requirement  did  not  entitle  tbe  city  to 
suspend  payment  of  rent,  but  its  remedy  was  by 
aotion  for  breach  of  guaranty. 

Appeal  from  superior cotirt.  Mecklenburg 
coonty;  Philips,  Jodge. 

It  appears  that  certain  contractors  en- 
tered tato  an  ai;reement  on  the  17th  day  ot 
March,  1881,  with  the  defendant,  tbe  city 
of  Charlotte,  that  they  wonld  "erect  and 
«8tabHsh,  In  or  near"  that  city,  "a  system 
of  water- <vorke,  with  all  necessary  mains, 
pipes,  hyJrants,  fixtures,  and  appnrte- 
nances  of  every  kind,  to  supply  said  city 
with  pure  and  wholesome  water,  fit  for 
domestic  purposes,  and  sufficient  fur  all 
parpoees"  specified,  the  same  "to  be  of  the 
best  material,  and  constructed  in  work'' 
man-like  manner."  etc.  Afterwards,  tbe 
Charlotte  (Sty  Watet^Works  Company 
was  incorporated  and  organised,  and,  as 
it  might  doi  with  the  consent  of  the  de- 
fendant, it  assumed  and  became  a  party  in 
place  of  the  said  contractors  to  the  said 
agreement.  It  Is  alleg^ed  In  the  complaint 
that  the  said  water-works  company  es- 
tablished  and  completed  such  a  system  of 
water-works,  and  "furnished  defendant 
with  water  from  Int  of  July,  1887,  to  Slst 
December,'  1887,  as  provided  In  said  con- 
tract, and  in  all  other  respects  performed 
its  part  of  eaid  contract  with  defendant;" 
and  that  it,  during  the  time  specified,  sup- 
plied "  all  water  ne:;esBary  for  fire,  sani- 
tary, and  other  public  purposes;  that,  as 
rental  for  the  use  of  the  eighty-eight  hy- 
drants aforesaid  for  said  six  months,  the 
defendant  became  and  was,  under  and  by 
▼Irtneofsaid  contract,  indebted  to  said 
water- Works  company  in  the  sum  of 
twenty -two  hundred  dollars ; "  that  after- 
wards, "on  the  2eth  ot  February,  1888,  the 
«aid  water-workB,  for  value,  duly  assigned 
to  these  plaintiffs  their  said  claim,  de- 
mand, and  cause  of  action  therefor 
against  the  defendant;"  that  plainUffs 
made  demand  for  payment  ot  the  defend- 
ant, which  was  refused,  etc.  It  is  admitted 
in  tbe  answer  that  water-works  were 
erected,  "but  the  defendant  denies  that 
from  July  1, 1887,  to  December  81, 1887,  the 
water-workB  company  furnished  necessary 
waterfor  fire,  sanitary,  and  other  public 
parposes,  as  stipulated  in  said  contract. " 
It  admits  the  agreement,  and  the  alleged 


demand,  but  denies  other  material  allega- 
tions ot  the  complaint.  It  denies  that  tbe 
said  company  kept  and  performed  its  part 
of  the  said  agreement  during  the  time 
specified,  or  at  all,  and  alleges  that,  by  Ita 
failure  to  do  so,  tbe  defendant,  at  and  next 
before  the  time  of  the  alleged  assignment 
of  claim  to  the  plaintiffs,  was  greatly  en- 
damaged, to  the  amount  of  five  thousand 
dollars;  that  it  owed  defendant  that 
sum,  and  pleads  the  same  as  a  set-off,  etc. 
It  is  further  alleged  that  the  said  company 
did  not  at  any  time  "furnish  a  sufficient 
force  nr  preesuru  to  throw  from  any  five 
(5)  of  said  fire  hydrants,  at  one  and  tbe 
same  time,  through  one-Inch  nonles,  and 
fifty  feet  of  two  and  a  halt  Inch  hose,  Ave 
streams  of  water  to  tbe  height  of  seventy- 
five  feet,  and  In  fact  the  works  were  ao 
negligently  constructed  that  the  force  or 
pressure  ao  guarantied  in  section  7  of  the 
contract  could  not  at  any  time,  or  under 
any  circumstances,  be  furnished."  The 
agreement  mentioned  contained,  among 
others,  the  following  clauses:  "(6)  Tbat 
If  tbe  said  contractors  shall  fail,  at  any 
time  after  the  said  water-works  are  com- 
pleted, to  furnish  an  adequate  supply  of 
water  for  all  fire,  sanitary,  and  other  pub- 
lic purposes,  as  herein  stipulated,  except- 
ing by  reason  of  accidents  or  injury  to 
machinery  and  making  necessary  repairs, 
■•o  rent  shall  be  paid  by  the  city  of  Char- 
lotte during  the  time  of  such  failorp.  And 
it  they  shall,  at  any  time,  for  a  period  ot 
three  months,  continuously  fail  to  grive  an 
adequate  supply  ot  water  for  all  the  pur- 
poses herein  enumerated,  then  this  con- 
tract shall  cease  and  be  at  an  end.  (7) 
Tbat  they  guaranty  at  all  times  to  tar- 
nish, It  required,  one  hundred  gallons  of 
water  per  day  of  twenty -four  hours  for 
each  Inhabitant  of  the  dty  ot  Cliarlotte, 
and  a  sufficient  force  or  pressure  to  tbrow 
from  any  five  ot  said  fire  hydrants,  at  one 
and  the  saffie  time,  through  oa»lnch  no>- 
slee,  and  fifty  f^t  of  two  and  a  half  Inch 
hoBe,  five  streams  of  water,  to  the  height 
of  seventy-five  feet."  Appropriate  Issiies, 
raised  by  the  pleadings,  were  sabmitted 
to  a  jury. 

On  the  trial  the  plaintiffs  produced  evi- 
dence tendlngto  prove  the  material  allega- 
tions of  the  complaint,  except  that  ttaeir 
own  witness  testified  tbat  tbe  water- 
works did  not  and  could  not  tbrow  water 
to  the  height  ot  75  feet,  as  it  contracted  to 
do  in  the  seventh  paragraph,  set  fortb 
above,  of  the  said  agreement.  The  prin- 
cipal witness  of  tbe  plaintiffs,  among  other 
things,  testified  tbat  "the  city  nsied  the 
water-works  tor  two  or  three  weeks  prior 
to  iBt  July,  1882.  It  paid  rent  from  the 
1st  July,  1882,  to  Ist  July,  1887,  in  quarter- 
ly InstallmentA.  It  used  the  water^worka 
from  the  let  July,  1887,  to  the  1st  Janu- 
ary, 1888,  for  all  purposes,  and  just  as  It 
had  before.  _Tfae  water  supply  and  serv- 
ice was  much  better  the  last  halt  ot  tbe 
year  1887  than  in  July,  1882.  We  had  im- 
proved  the  works,  giving  much  greater 
pressure.  The  water^works  company 
complied  with  its  contract  in  all  rpspecta. 
excent  that  the  company  never  was  able, 
from  1882  to  1888,  to  furnish  a  Buffid«it 
force  or  pressure  to  throw  from  any  five  of 
its  fire  hydrants,  at  one  and  tbe  same 
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time,  tbrougb  one-inch  nouies,  and  flttjr 
leetoftwn  and  one-bait  inch  hoee,  fire 
-streama  or  -water,  to  the  height  of  aeventy- 
iflve  feet,  aa  provided  by  the  aeventb  clause 
or  section  of  the  contract.  The  company 
f umlabed  to  the  city  from  lat  July,  1887,  to 
the  let  January,  1888,  a  aufflcient  supply 
for  all  practical  public  purposes,  and  this 
«ervice  was  reasonably  worth  twenty-two 
hundred  dollars  for  that  period.  I  am  ac* 
qnainted  with  the  service  rendered  by 
water-works  companies  In  other  cities, 
-and  that  In  Charlotte  is  superior  to  most 
of  them.  .In  November,  1SB7,  experts  ex- 
amined the  works  at  the  Instance  of  the 
plaintiffs,  and  ttaey  reported  that  the  works 
were  sufficient  tor  the  city  for  all  its  pres- 
-ent  purposes;  bat  that  if  the  city  required 
the  five  streams  seventy-five  feet  at  the 
«ame  time,  as  provided  in  the  seventh 
clause  of  thecon  tract,  then  alterations  and 
-additions  would  have  to  be  made,  as  the 
ipresent  works  were  inadequate  for  that 
purpose;  that  the  company  could  not 
comply  with  its  provision  of  the  contract 
with  its  four-inch  mains.  About  the  25th 
of  September,  1887,  two  tests  were  made 
at  my  Instance,  and  under  my  supervis- 
ion, to  see  if  the  five  streams  could  be 
thrown  from  five  hydrants  under  condi- 
tions named  in  the  seventh  clause  of  the 
contract.  We  failed  both  times.  (The 
pipes  could  not  stand  the  pressure.) "  The 
■court  expressed  the  opinion  that  In  no  as- 
pect of  the  evidence  could  the  plaintiffs  re- 
cover. Thereupon  they  submitted  to  a 
judgment  of  nonsuit,  and  appealed  to  his 
conrt. 

Jones  Ss  Tttlett,  for  appellants.   SarweU 
4ft  Wa/iesr,  tor  appellee. 

Merrimon,  G.  J.,  (aftor  stutlag  the 
facta.)  The  defendant,  insisting  that  the 
Charlotte  City  Water-Works  Company, 
joaentioned,  bad  failed  to  supply  the  city 
with  water,  as  by  its  contract  it  was 
>bonnd  to  do,  suspended  the  farther  pay- 
jnent  of  rent  claimed  by  that  company  to 
be  due  to  it,  to  the  amount  of  $2,20p.  The 
-company  claimed  that  it  had  in  all  mat&- 
rial  respects  compiled  with  its  contract, 
and  that  the  sum  of  money  mentioned  was 
•due  to  it.  It  sold  its  claim  for  such  rent 
to  the  plafntlffs,  and  they  demand  Jndg- 
nient  In  this  action  for  the  amount  so  al- 
leged to  be  due.  It  is  not  questioned  that 
the  plaintiffs  allege  a  cause  of  action,  and 
there  was  evidence  produced  on  the  trial 
tending  to  prove  the  material  allegations 
ot  the  complaint,  except  in  a  single  respect, 
.and  as  to  this  the  plaintiffs  Insist  that  it 
-was  not  material  in  this  action,  and  could 
not  a&eet  adversely  their  right  to  recover. 
It  this  Is  true,  there  is  error,  because,  al- 
tboogb  the  evidence  was  in  some  respects 
conflicting,  still,  if  it  had  been  submitted 
to  the  Jnry,  they  might  have  believed  so 
tnach  of  it  as  was  favorable  to  the  plain- 
tiffs to  be  true,  and  rendered  a  verdict  in 
thdr  favor.  For  the  purpose  of  the  as- 
signment of  error,  the  evidence  must  be 
accepted  as  true.  The  court,  in  effect,  ex- 
pressed the  opinion  that,  taking  the  evi- 
dence as  tme  in  Its  roost  favorable  aspect 
for  the  plaintifTs,  they  could  not  recover. 
The  plaintiffs' alleged  cause  of  action  must 
itoe  treated  Jnst  as  if  the  water- works  com- 


pany was  the  present  plaintltf,  and  so'ng 
upon  the  same.  They  bought  it  In  the 
same  plight  and  condition  as  when  the 
company  owned  and  sold  it  to  them,  and 
subject  to  the  rights  of  the  defendant  un- 
der the  agreement.  The  latter  provides 
In  the  sixth  parttgraph  thereof,  among 
other  things,  that  if  the  company  named 
"shall  fall,  at  any  time  after  the  said 
water-works  are  completed,  to  furnish  an 
adequate  supply  of  water  for  all  fire,  sani- 
tary, and  other  public  purposes,  as  herein 
stipulated,  excepting  by  reason  of  acci- 
dents or  injury  to  machinery  and  making 
necessary  repairs,  no  rent  shall  be  paid  by 
the  city  of  Charlotte  during  the  time  of 
such  failure."  The  seventh  paragraph  fur- 
ther provides,  among  other  things,  that 
the  company  "guaranty  at  all  times  to 
famish.  If  required,  ■  *  *  a  sufficient 
force  or  pressure  to  throw  from  any  five 
of  said  fire  hydrants,  at  one  and  the  same 
time,  through  one-Inch  nonles,  and  fifty 
feet  of  two  and  a  halt  inch  hose,  five 
streams  of  water,  to  the  height  of  seventy- 
five  feet."  The  evidence  went  to  prove 
that  the  company  complied  with  the  agree- 
ment, and  that  the  water  supply  was 
sufficient  in  all  respects  except  that  the 
"force  or  pressure"  was  not  sufficient  at 
any  time  to  throw  the  water,  as  specified, 
to  the  height  of  76  feet.  The  defendant, 
then,  had  no  right  to  suspend  the  pay- 
ment of  rent  as  It  did  do,  unless  the  fallnrn 
of  the  machinery  to  throw  the  water  to 
the  height  of  75  feetcame  within  the  mean- 
ing and  purpose  of  the  sixth  paragraph  of 
the  agreement  jnst  recited,  as  to  the  fail- 
ure In  the  supply  ot  water,  and  the  stipu- 
lation that  no  rent  shall  be  paid  during 
such  failure.  It  Is  to  be  observed  that 
this  sixth  paragraph  has  special  reference 
to  "an  adequate  supply  ot  water  for  all 
fire,  sanitary,  and  other  public  purposes, 
as  herein  [therein]  stlpalated,"  and,  taken 
In  connection  with  provisions  ot  the  first 
paragraph,  to  have  like  reference  to  a  sup- 
ply of  "pure  and  wholesome  water,  fit  for 
domestic  parpuses,  and  sufficient  for  aH 
purposes  hereinafter  [thereinafter]  stipu- 
lated tor."  It  contemplates  such  an  ade- 
qaate  supply  of  water  as  the  parties  to 
the  agreement,  at  the  time  it  was  exe- 
cuted, deemed  and  Intended  to  secure,  as 
continually  necessary  tor  the  good  ot  the 
city.  The  provision  that  no  rent  should 
be  paid  during  the  time  ot  failure  to  make 
such  supply  of  water  was  Intended  as  a 
means  the  more  effectually  to  secure  the 
same.  The  seventh  paragraph  of  the 
agreement  contemplates  and  Intends  a 
large  supply  ot  water,  at  all  timea,  equal 
to  the  quantity  therein  specified,  and  that 
the  water-works  machinery  shall  have  ca- 
pacity to  throw  the  quantity  of  water 
specified  to  the  height  ot  75  feet,  If  the  ap- 
propriate city  authorities  should  so  re- 
quire. This  provlsiun  was  cautionary.  It 
was  agreed  that  the  city  authorities  might 
afterwards  avail  themselves  of  it,  If,  upon 
reflection  or  experience,  they  should  deter- 
mine that  the  greater  good  of  the  city  and 
its  Inhabitants  so  required.  It  was  not 
at  flrstdeemed  necessary  toso  require.  To 
provide  for  an  adequate  supply  ot  water 
was  then  supposed  to  be  sufficient,  and 
the  main,  leading  purpose  was  to  secure 
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that  as  tboroasbly  as  practicable.  The 
seventb  paraKraph  was  inserted  in  the 
asreeuient  with  the  view  to  enlarged  ad- 
vantaKes  to  the  defendant.  It  contained 
a  distinct,  particular,  and  express  Kuar- 
anty,  showing  the  intent  of  the  parties  to 
make  this  part  of  the  agreenjent  separate 
from  the  provisions  of  the  sixth  para- 
graph, and  the  pnrpose  of  the  defendant 
to  rely  npon  the  guaranty  as  sufficient  of 
itself.  It  did  not  deem  it  necessary  to  pro- 
vide that  the  payment  of  rent  should  be 
suspended  if  the  water-works  company 
should  simply  tail  to  throw  the  water  75 
feet  high,  as  required ;  as  to  that,  it  re- 
quired a  special  guaranty  of  the  company 
that  it  would  do  so,  and,  in  case  of  fail- 
ure, it  was  content  to  rely  npon  its  remedy 
for  a  breach  of  the  guaranty.  Else,  where- 
fore the  special  guaranty?  And  why  was 
the  suspension  of  payment,  as  provided  in 
the  sixth  paragraph,  confined  to  a  failure 
"to  furnish  an  adequate  supply  of  water 
for  all  Are,  sanitary,  and  other  public  pur- 
poses?" The  seventh  paragraph  was  ex- 
ceptional, and  Intended  to  secure  a  par- 
ticular and  specified  purpose.  If  the  de- 
fendant should  so  require.  Considering 
the  nature  of  the  matter,  apart  from  the 
terms  and  the  relations  of  the  several 
parts  of  the  agreement.  It  is  not  at  all 
probable  that  the  parties  intended  that 
the  payment  of  rent  should  be  suspended 
if  the  supply  of  water  was  adequate,  and 
the  force  or  pressure  was  not  sufficient  to 
throw  the  water  to  the  height  of  76  feet. 
It  Is  much  more  probable  that  It  was  in- 
tended that  the  defendant  should  rely 
upon  its  remedy  by  action  in  that  case. 
The  plalntlffB  contended  that  the  defend* 
ant  never  required  the  observance  of  the 
seventh  paragraph,  but  if  it  be  granted 
that,  as  it  contends  it  did,  this  was  of 
Itself  not  sufficient  cause  for  suspending 
the  pay.ment  of  the  rent.  As  to  a  breach 
of  the  guaranty,  the  defendant  can  have 
its  remedy.  Indeed,  it  seems  to  seek  the 
same  in  this  action,  by  asking  affirmative 
relief.  We  are  therefore  of  opinion  that 
there  is  error.  The  Judgment  of  nonsait 
must  be  reversed,  and  the  action  disposed 
of  according  to  law.  To  that  end  let  this 
opinion  be  certified  to  the  superior  court. 
It  Is  so  ordered. 


HOLDKN  V.  PUBU-OT  et  at, 

(Supreme  Court  tff  North  Carolina.    Feb.  10, 
1891.) 

Braamo  PsbtobiulKox— Vmsoa  iin>  VBiroaa— 
AmAu 

1.  A  vendee  In  poaaeasloii  undor  a  reoorded 
contract,  wlio  sbanaons  the  land  after  an  st- 
tamptad  raule  to  the  vendor  on  execution  issued 
on  s  judgment  against  the  vendee  for  a  portion  of 
the  {irio^  with  toe  intention  of  having  nothing 
more  to  oewithit,  cannot,  after  s delay  oi  12 years, 
■pecifioslly  enforce  the  contract  of  sale  as  against 
a  bona  floe  parchaser  from  the  vendor,  though 
such  purcliaser  took  the  land  with  ooDBtmotive 
notioe  of  the  oontraot 

S.  The  land  in  the  liands  of  such  bona  flde 
puiehaaer  cannot  be  ctiarged  with  any  claim  of 
Uie  vendee's  for  the  return  of  purchase  money 
paid,  where  the  vendor  was  in  possession,  assert- 
ing ownership,  for  several  years  after  the  at- 
tempted execution  sale,  during  which  time  the 
venaee  made  no  claim;  where  the  vendee  aban- 
doned it  with  the  intention  of  having  nothing 


wan  to  do  with  it,  aad  made  no  dafm  until 

about  13  years  after,  when  be  was  sned  by  tlie 
vendor  for  part  of  the  porcbaae  money ;  and  where 
the  purchaser  entered  and  made  valuable  im- 
provements: and  where  there  is  no  evidence  that 
the  vendee  is  Insolvent. 

8.  On  appeal  from  an  order  granting  a  motion 
to  set  aside  a  judgment  on  the  ground  of  surprise 
or  excusable  neglect,  where  It  appears  that  ap- 
pellant did  not  ask  any  findings  of  faot,  it  will 
be  preenmed  that  hia  objeoUon  is  to  the  ground 
that,  talcing  as  true  tliat  view  of  the  testimony 
most  favorable  to  appellee,  he  was  not  entitled  to 
the  relief  asked. 

Appeal  from  superior  court,  Franklin 
county. 

Action  by  Richard  Holden  against  J.  B. 
Pnrlfoy  for  a  balance  of  purchase  money 
due  on  a  contract  of  sale  of  land.  On  mo- 
tion of  defendant  Purifoy  Mr.  Woodlief 
was  also  made  a  party  defendant.  The 
original  Judgment  was  set  aside  on  mo- 
tion of  defendant  Woodlief,  so  far  aa  it 
affected  him,  and  he  then  demurred  to  the 
complaint,  and  to  the  matters  alleged 
against  him  In  defendant  Purifoy's  an- 
swer. Judgment  was  given  for  WuodUef 
on  the  matters  In  controversy  between 
taim  and  Purifoy,  and  the  latter  appeala. 

C.  Si.  Cooke  and  T.  M.  Ptttmaa,  for  ap- 
pellant Purifoy.  Batcbelor  dk  Derereux, 
for  appellant  Woodlief. 

Shepherd,  J.  Before  proceeding  to  a 
consideration  of  the  merits  of  this  contro- 
versy we  must  first  pass  upon  the  ruling 
of  the  court  in  setting  aside  the  Judgment 
against  the  defendant  Woodlief. 

1.  At  April  term,  1888,  the  case  was  tried 
npon  the  pleadings  and  report  of  the  ref- 
eree,  and,  there  being  no  answer  on  the 
part  of  the  said  Woodlief,  a  Judgment  wa» 
rendered,  which  precluded  Mm  from  tha 
Important  defenses  which  he  was  after- 
wards permitted  to  assert.  The  said  de- 
fendant, within  a  year  after  the  rendltloB 
of  the  Judgment,  moved  that  the  same  he 
set  aside  on  the  ground  of  surprise  and 
excusable  neglect,  (Ckide,  5  274:)  and,  after 
a  consideration  of  the  affidavits,  the  court 
allowed  the  motion,  and  the  defendant 
Purifoy  excepted.  No  findings  of  fact  ac- 
company the  several  affidavits, nor  does  It 
appear  that  the  appellant  requested  that 
such  findings  should  be  made.  If  he  bad 
desired  the  ruling  of  this  court  upon  any 
particular  view  of  the  facts  be  sbould 
have  asked  for  a  finding  of  the  same ;  bat, 
as  he  failed  to  do  so,  we  must  asaame.  In 
the  absence  of  any  si^ecUlc  exception,  or 
of  a  motion  to  remand,  that  bis  objection 
is  based  upon  the  ground  that,  taking  aa 
true  that  view  of  the  testimony  moat  fa- 
vorable to  the  appellee,  the  latter,  as  a 
matter  of  law,  would  not  be  entitled  to  re- 
lief. While  this  polntof  pracUcehaa  never 
been  determined  with  reference  to  motlona 
under  the  above  section  of  the  Code,  we 
think  that  the  rule  as  indicated  ia  Jnat,  aa 
well  as  couvenloit,  and  we  can  see  no  rea- 
son why  it  should  not  be  adopted  In  ancl^ 
cases  as  well  as  In  motions  to  vacate  at- 
tachments and  other  like  proceedipsa. 
Millhlser  v.  Balsley,  106  M.  C.  483,  11  S. 
E.  Rep.  814.  Taking,  then,  the  affidavit 
of  Woodlief,  in  connection  with  the  undis- 
puted facts  disclosed  by  the  record,  we 
are  of  the  opinion,  without  any  farther 
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dlscasBloii,  that  enongh  appears  to  sns- 
taln  the  rnllng  of  the  court  In  setting  aside 
the  lodgment. 

2.  It  bas  long  been  settled  that  a  parol 
waiver  of  a  written  contract,  within  tbe 
statuteoffraadH,  "amounting  to  a  com- 
plete abandonment,  and  clearly  proved, 
will  bar  a  specific  performance. "  Price  v. 
Dyer,  17  Vee.  866;  Inge  v.  Lipping  well, 
2  Dick.  469:  Jordan  v.  Sawkins,  1  Tee. 
Jr.  404;  Bleb  v.  Jackson, 4  Brown,  Ch.  619; 
Filmer  v.  Gott,  6  Ves.  887;  Coles  v.  Treco- 
tbick,  9  Yes.  260;  Robinson  v.  Page,  8 
Buss.  119.  Bnfit  is  clear  that  the  acts 
and  conduct  eonstitnting-  snch  abandon- 
ment must  be  positive,  unequivocal,  and 
inconsistent  with  the  contract. "  Faw  v. 
Whittington,  72  N.  C.  «21 ;  Miller  v.  Pierce, 
104  N.  C.  889,10  S.  E.  Rep.  554;  Falls  v. 
Carpenter,  1  Dev.  A  B.  Eq.  287.  When, 
however,  a  contract  for  the  sale  of  land 
has  been  partly  performed  ty  the  entry  of 
the  vendee  and  a  part  payment  of  tbe  pur- 
chase money, the  vendee  is  deemed  to  have 
acquired  an  equitable  estate;  and  while, 
as  was  said  by  Btncm,  J.,  in  Faw  v. 
Whittington,  there  is  a  distinction  be- 
tween contracts  to  "sell  and  convey" 
land  (the  words  of  the  statute)  and  con- 
tracts OT  agreements  made  lietween  ven- 
dor and  vendee  after  that  relation  is  es- 
tablished, and  which  are  intended  to  ter- 
minate that  relation,  tbe  courts  are  pecul- 
iarly strict  in  requiring  tbe  dearest  and 
most  cogent  proof,  giving  effect  to  such  a 
discharge  or  abandonment  by  matter  in 
pats,  not  upon  the  idea  of  passing  an  es- 
tate in  lands,  but  by  way  of  "equitable 
estoppel  in  the  vendee  to  assert  a  claim  to 
specific  periormance  where  bis  conduct 
bas  misled  the  vendor  intentionally." 
Faw  V.  Whittington,  supra.  It  seems  also 
established  that  the  circumstances  may  be 
of  such  an  extraordinary  character  as  not 
only  to  constitute  a  bar  to  specific  per- 
formance, bat  to  work,  in  effect,  such  a 
discharge  of  the  contract,  even  as  between 
the  ori^nal  parties,  as  to  take  away  all 
remedy  at  taw,  as  well  as  all  claim  to  the 
ordinary  equitable  adjustment  between 
the  parties.  It  is,  however,  unnecessary 
In  this  case  to  pass  upon  the  latter  ques- 
tion, as  Holden.  the  vendor,  by  bringing 
this  suit  against  Pnrifoy,  the  vendee,  for 
the  recovery  of  tbe  balance  of  the  purchase 
money,  has,  so  far  as  he  is  concerned, 
waived  any  right  to  insist  upon  a  dis- 
charge by  way  of  abandonment;  and  the 
vendee  is  now  entitled,  as  against  the  said 
Holden,  to  insist  open  any  rights  he  may 
hare  growing  oot  of  the  said  contract, 
whether  th^  be  legal  or  equitable.  These 
rights  may  hereafter  be  determined  in  this 
action,  bat,  as  tbe  case  upon  appeal  is 
eonflned,  as  expressly  stated,  to  the  con- 
troversy between  the  defendants  Pnrifoy 
and  Woodllef.  we  can  only  consider  the 
question  presented,  to-wit,  whether  Pnri- 
foy is  entitled  to  specific  performance  or 
any  other  eqnitable  relief  as  against 
Woodlief.  While  we  do  not  concur  in  the 
rnllng  of  his  honor  as  to  Woodllef  being 
protected  by  seven  years'  adverse  posses- 
sion nnder  color  of  title,— the  sherifTs  deed 
not  having  been  delivered,  and  the  two 
years'  possession  of  the  vendor  after  entry 
and  before  sale  to  Woodlief  not  being  ad- 
T.128.s.no.l7— 54 


verse,  (Edwards  v.  University,  1  Dev.  &  B. 
Eq.  826,)  and  therefore  not  to  bS  computed 
in  making  out  the  requisite  time,— still 
enough,  in  our  opinion,  appears  upon  the 
issue  found,  the  facts  admitted,  and  the 
testimony  of  Porifoy  himself,  to  sustain 
the  Judgment  of  the  court.  Tbe  facts  are 
substantially  as  follows:  Holden,  the 
owner,  contracted  in  1868  to  sell  the  land 
to  Pnrifoy,  and  the  latter  executed  to  him 
four  notes  of  f  200  each,  payable,  respective- 
ly, on  the  26th  February,  1869,  2Rth  Febru- 
ary, 1870, 26th  February,  1871,  and  26th  Feb- 
ruary, 1872.  Pnrifoy  entered  under  this 
contract,  (which  was  registered,)  and*cat 
wood  and  railroad  ties,  it  Is  said,  of  con- 
siderable value.  He  paid  about  one-half 
of  the  purchase  money,  and,  being  In  de- 
fault in  the  payment  of  one  of  the  notes, 
was  sued  in  1871  by  Holden.  In  that  year 
a  Judgment  was  rendered  against  him  on 
said  note,  and  in  June,  1872,  an  execution 
was  issued,  under  which  the  land  was 
sold,  and  purchased  by  Holden.  A  deed 
to  Holden  was  prepared  by  the  sheriff,  but 
for  some  reason  was  never  delivered.  Im- 
mediately after  this  attempted  saleinl872, 
Pnrifoy  left  the  land,  and  moved  to  a  dis- 
tant part  of  tbe  state,  and  Holden  re- 
entered, and  remained  in  possession  until 
he  sold  for  a  valuable  consideration,  and 
without  actual  notice,  to  Woodllef  and 
others,  in  1876  and  1876.  Woodllef  bought 
the  interests  of  these  other  purchasers, 
and  has  been  in  possession  ever  since,  hav- 
ing cleared  tbe  land,  and  made  other  val- 
uable improvements.  During  all  of  these 
years  no  claim  whatever  was  made  by 
Pnrifoy,  and  he  candidly  testifies  that 
when  he  left  the  land  be  "did  not  Intend 
to  have  anything  more  to  do  with  it. " 
Thus,  for  a  period  of  about  12  years,  nntil 
tbe  filing  of  Pnrifoy's  answer  In  1886,  has 
this  defendant  and  those  tinder  whom  he 
claims  been  in  possession  of  the  land  with- 
out actual  notice,  and  without  any  at- 
tempt whatever  being  made  to  enforce  the 
contract.  It  is  bat  fair  to  assume  that,  if 
Holden  had  not  brought  this  suit  for  the 
balance  of  tbe  purchase  money,  Woodllef 
would  never  have  been  disturbed  by  Pori- 
foy ;  and  can  it  be  tbat  any  act  of  recogni- 
tion of  the  contract  by  Holden  subsequent 
to  bis  sale  of  tbe  land  can  affect  the  rights 
of  one  who  purchased  from  him?  Elimi- 
nating from  the  case,  then,  the  act  of  Hol- 
den in  bringing  this  suit,  let  us  see  wheth- 
er, even  as  against  him,  the  defendant 
Porifoy  would  have  been  entitled  to  spe- 
cific performaace.  Without  attempting 
to  repeat  tbe  numerous  aothorities  opoa 
the  general  sobject.  It  Is  sufficient  to  state, 
what  has  been  sf>  often  declared,  that  spe- 
cific performance  is  not  a  matter  of  strict 
right,  but  is,  within  the  discretion  of  tbe 
court,  to  be  exercised  under  certain  well- 
established  principles  of  equity ;  and  one 
of  these  principles  is  that  long  delay,  ac- 
companied by  acts  inconsistent  with  a 
purpose  of  performing  a  contract,  will,  it 
not  waived  by  the  vendor,  preclude  the 
vendee  from  specific  performance.  Falls 
▼.  Carpenter,  supra;  Francis  v.  Love,  8 
Jones'  Eq.  821 ;  Love  v.  Welch,  97  N.  C.  200. 
2  8.  B.  Rep.  212.  The  following  from  3 
Story,  Eq.  Jur.  $  771,  Is  quoted  with  ap- 
proval by  this  court  In  Love  t.  Welch,  en- 
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pra,  and  Is  of  peculiar  application  to  tbe 

present  case:  "  In  general,  sa.vs  the  emi- 
nent author,"lt  may  be  stated  that  to  en- 
title a  party  to  a  specific  performance  be 
must  show  that  he  has  been  in  no  default 
to  not  having  performed  the  aRreeroent, 
and  that  he  has  taken  all  proper  steps  to- 
wards tbe  performance  on  his  part.  If  be 
has  been  guilty  of  gross  laches,  or  it  he  ap< 
plies  for  relief  after  a  long  lapse  of  time, 
unexplained  by  equitable  circumstances, 
his  bill  will  be  dismissed. "  "  'A  party  can- 
not call  upon  a  court  of  equity  for  specific 
performance,"  said  Lord  Alvanlky,  '  un- 
les^he  has  shown  himself  ready,  desirous, 
prompt,  and  eager;'  or,  to  use  the  lan- 
Kuage  of  Lord  Cranwortr,  'specific  per- 
formance Is  relief  which  this  court  will 
not  give  unless  in  cases  where  the  parties 
seeking  it  come  as  promptly  as  tbe  nature 
of  the  case  will  permit.' "  Fry,  Spec.  Perf. 
820.  "A  court  of  equity  will  not  interfere 
to  decree  a  specific  performance  where  tbe 

{>artyseeliing  It  has  been  guilty  of  gross 
aches,  or  long  voluntary  delay,  and  in 
the  mean  time  there  has  been  a  material 
change  of  circumstances. "  McNeil  y.  Ma- 
gee,  6  ilason,  244.  Now,  if  we  apply  these 
principles  to  tbe  facts  before  us,  it  Is  too 
plain  for  argument  that  specific  perform- 
ance should  not  be  decreed.  Granting 
that  tlmeis  not  generally,  In  equity, the  es- 
sence of  a  contract,  and  that,  where  there 
has  been  only  delay,  there  must  be  some 
demand  or  some  act  amounting  to  notice 
to  the  vendee  that  the  default  in  the  pay- 
ment will  be  insisted  upon,  we  have  here 
the  very  strongest  evidence  of  this  in  tbe 
action  of  Holden  in  suing  tor  tbe  purchase 
money,  bis  attempted  sale  under  execu- 
tion, and  tbe  resumption  by  bim  of  tbe 
SossessioD,  and  dealing  with  the  land  as 
is  own.  But  there  is  more  here  than 
mere  delay,  tor  Purifoy,  having  control  uf 
the  land,  actually  leaves  tbe  same  with 
the  purpose  of  having  nothing  more  to  do 
with  it.  We  have,  then,  not  simple  delay 
only,  but  a  most  significant  act,  as  well 
as  an  admitted  intention  of  abandoning 
the  property.  In  tbe  case  of  Francis  v. 
Love,  supra,  the  court  refused  specific  per^ 
formance  upon  the  mere  delay  of  payment 
for  six  years.  The  court  says:  "From 
1848  to  tbe  filing  of  tbe  bill  is  six  years, 
during  'whlnb  tbe  plaintiff  makes  no  eOort 
to  enforce  bis  rights ;  on  the  contrary,  he 
leaves  the  state,  and  does  not  return  until 
1854,  Just  before  the  bill  is  filed.  The  de- 
fendant was  well  Justified  In  believing  that 
tbe  plaintiff  bad  abandoned  bis  contract, 
and  that  be  was  at  liberty  to  proceed  In 
improving  tbe  land.  It  would  be  doing 
injustice  to  the  defendant,  after  such  delay 
on  the  part  of  the  plaintiff,  and  after  he 
bad  dealt  with  the  land  as  if  discharged 
from  bis  contract,  to  permit  tbe  plaintiff 
to  come  forward  and  insist  upon  a  spe- 
eiflc  performance. "  So  far  from  explaining 
bis  inconsistent  acts  and  long  delay  by 
"equitable circumstances,"  as  required  by 
Story,  supra,  Purifoy  explicitly  Informs 
OS,  as  we  have  stated,  that  when  he  left 
tbe  land  be  did  not  intend  to  have  any- 
thing more  to  do  with  It;  and  his  long 
acquiescence  in  the  possession  of  Woodlief 
and  those  under  whom  be  claims  is  not 
only  consistent  with,  but  In  entire  cor- 


roboration of,  tbis  purposA.  It  it  be  Ime 
that  Woodlief  purvhased  with  construct- 
ive notice,  still,  if  the  contract  conld  not 
have  been  specifically  enforced  against  a 
reHiating  vendor,  it  is  difficult  to  under- 
stand bow  It  can  be  enforced  against  one 
who  honestly  purchased  of  bim. 

It  now  remains  to  be  determined 
whether  tbe  land  in  tbe  hands  of  Woodlief 
can  be  Impressed  with  anychargegrowing 
out  of  an  equitabe  adjustment  by  way 
of  a  return  of  the  purchase  money  as  upon 
rescission.  Conceding  that  the  registra- 
tion of  tbe  contract  before  the  act  of  1885 
was  constructive  notice,  and  that  Wood- 
11^  would  have  been  affected  with  notice 
of  any  facts  which  he  might  have  learned 
upon  proper  inquiry,— and  this  is  tbe 
proper    rule    in    such   cases,  (Bryan   t. 

Hodges,  107  N.C. ,  ante,  430,)— let  us  In- 

quire  what  Information  be  had  or  could 
have  acquired  at  the  time  of  bis  purchase. 
He  finds  Holden,  the  l^al  owner,  in  undis- 
turbed possession  uf  tbe  land  for  two  or 
three  years  after  tbe  attempted  sale  by 
the  sheriff  and  tbe  departure  of  Purifoy. 
He  finds  Holden  exercising  acts  of  owner- 
ship, and  selling  parts  of  the  property  to 
various  parties,  and  thus  assorting  by  tbe 
most  unequivocal  acts  that  thn  contract 
was  abandoned.  He  would  have  learned 
that  Purifoy,  after  controlling  tbe  land 
for  three  or  four  years,  bad  left  tbe  same, 
and  bad  made  no  claim  to  it  since  hts  de- 
parture for  another  part  of  tbe  state. 
Here  Is  an  actual  abandonment  of  occu- 
pancy by  tbe  vendee,  and  tbe  re-entry  and 
assertion  of  unconditional  ownerabip  by 
the  vendor.  If  Woodlief  had  pursued  bis 
inquiries  further,  and  sought  Purifoy,  be 
would  have  been  told  (if  tbe  latter's  own 
statement  Is  to  be  believed)  that,altboagh 
be  (Purifoy)  bad  agreed  to  purchase  tbe 
land,  be  had  left  it  In  1873,  bad  nothing  to 
do  with  It  since,  "  and  did  not  intend  to 
have  anything  more  to  do  with  it."  Tbis 
is  tbe  information  be  would  bare  ob- 
tained, and  if,  upon  this  statement  of 
Purifoy,  he  had  purchased  and  paid  for  tbe 
land.  It  cannot,  we  think,  for  a  moment 
be  doubted  that  Purifoy  would  bave  been 
estopped  from  asserting  any  claim  against 
the  said  purchaser.  We  think  that  we  are 
well  warranted  in  thas  assuming  that  at 
the  time  of  the  Woodlief  purrbase  tbere 
had  been  no  change  of  purpose  on  tbe  part 
of  Purifoy,  as  bis  conduct  for  years  after- 
wards clearly  corroborates  Us  declared 
intention  of  abandonment,  and  be  has 
offered  no  testimony  whatever  to  tbe 
contrary.  The  case,  however,  is  stronger 
than  tbis;  for  after  bis  purchase  Woodlief 
entered,  cleared  tbe  land,  and  made  valu- 
able ImproTements.  Purifoy  is  presnmed 
to  have  known  of  tblB,  and,  being  aware 
of  tbe  occupancy  of  Woodlief,  be  makes  no 
objection:  and  now, after  this  long  period 
of  silence  and  default,  be  Is  awakened 
from  his  12  years'  slumbers  by  the  wrong- 
ful suit  of  Holden,  and,  Instead  of  Blmply 
defending  himself  against  the  sanne,  lie 
treats  It  as  a  recognition  of  tbe  contract, 
and  thus  between  the  two— Holdeo.  en- 
deavoring to  enforce  a  demand  founded 
upon  a  transaction  which  be,  with  the 
long  acquiescence  of  Purifoy,  had  mostun- 
equivocally  treated  as  abandoned:    and 
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Purttoy,  aBBertlnfr  &  defense  based  en- 
tirely upon  such  improper  demand— this 
innocent  purcbaser  for  valne,  wbo  baa 
b«en  misled  by  the  misconduct  of  the  said 
parties,  is  sought  to  be  crushed  and  de- 
stroyed. It  is  very  plain  that  neither 
Hulden  nor  Purifoy  could  have  enforced 
the  contract  as  afcalnst  each  otbor.  This 
being  so,  it  would  be  grossly  Inequitable 
to  permit  them  to  revive  it  to  the  preju- 
dice  of  a  meritorious  purchaser.  A  parol 
^vaiver  or  rescission  executed  by  the  par- 
ties, or  followed  by  change  of  clrcum- 
fitances  rendering  it  inequitable  to  enforce 
the  contract,  is  consequently  a  sufficient 
answer  to  a  bill  for  specific  performance, 
(Laaer  V.  Lee,  42  Pa.  St.  166;  Bowser  v. 
Cravener,  66  Pa.  St.  132:)  especially  if  third 
persons  have  given  value  in  the  well- 
founded  belief  that  the  contract  was  at 
an  end.  (Boyce  v.  McCuUocb,  3  Watts  &  8. 
429;  Workman  v.  Guthrie,  29  Pa.  St.  495; 
Holt  V.  Bogers,  8  Pet.  420.)  Under  the  cir- 
cumstances of  this  case,  (among  which  we 
emphasise  the  resamption  of  pos-iesBion, 
the  longdelay  and  acquiescence  of  the  ven- 
dee, as  well  as  his  admitted  intentions,)  we 
think  it  would  lie  grossly  inequitable  to 
charge  the  land  in  the  hands  of  Woodllef 
with  any  claim  whatsoever.  This  con- 
clusion is  further  supported  by  the  fact 
that  It  nowhere  appears  that  Holden  is 
Insolvent  and  unable  to  meet  any  de- 
mand. If  any,  which  the  vendee  might  have 
asserted  against  him  as  npon  a  rescission 
of  the  contract.  Cpon  a  careful  perusal 
of  the  entire  record  we  think  that  the 
Jndgrment  of  the  court  should  t>e  affirmed. 
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BaroBOBimR  of  Jusombht— E^mrr— Dasn  Ab- 
sovatM  ts  FoBx— HoBia^aiB. 

1.  In  a  suit  In  eouity,  broiudit  for  the  par- 
poae  of  enforcing  a  Judgment  flen,  which  Judg- 
ment was  obtained  against  the  defendant  by  de- 
fault, the  defendant  will  not  be  allowed  in  laid 
chancery  suit  to  make  any  defense  against  said 
Judgment  which  might  have  been  successfally 
made  in  a  cotirt  of  law,  nulsss  he  shows  some 
reason  foanded  on  frand,  accident,  scuvrise,  or 
some  adventlUons  ciroamnanoe  beyond  nis  oon- 
trol,  wliy  the  defense  at  law  was  not  made. 

S.  A  deed  of  oonveyance,  absolute  on  Its 
face,  may  be  shown  by  parol  evidence  and  sur- 
rounding olrcnmatances  to  be  a  mortgage. 

3.  A  case  In  which  a  deed  of  conveyance,  al- 
though absolute  on  its  face,  under  the  oircam- 
stances  was  held  to  be  a  mortgage. 
{SuUabus  b\i  the  Oowrt) 

Appeal  from  circuit  court,  Pocahontas 
county. 

H.  S.  Rttckor,  for  appellant.  R.  S.  Turk, 
for  appellees. 

Snolisb,  J.  This  cause  was  before  this 
conrt  on  a  former  occasion,  and  a  decis- 
ion was  rendered  therein  on  the  16tb  day 
of  November,  1884,  which  is  reported  in 
25  W.  Ya.  113,  the  result  of  which  decision 
■veoB  to  remand  the  case  to  the  circuit 
court  of  Pocahontas  county,  with  leave  to 
nie  an  amended  bill,  making  additional 
parties  defendant.  A  complete  statement 
of  the  case  as  it  then  existed  maybe  found 


In  the  opinion  of  Judge  Johnson,  delivered 
at  that  time.  A  considerable  portion  of 
said  statement  was  made  to  show  the 
want  of  necessary  parties  before  the  court 
which  rendered  the  decree  complained  of; 
and  it  is  only  thought  necessary  at  this 
time  to  state  such  facts  api>earing  in  the 
record  as  may  be  necessary  to  show  how 
the  questions  arise  which  are  presented 
for  our  consideration- and  determination 
by  the  present  appeal.  The  original  bill 
was  filed  by  the  executors  of  Paul  McNeel, 
deceased,  against  Samuel  Aoldrldge  and 
others,  for  the  purpose  of  subjecting  cer- 
tain lands  of  his,  situated  in  the  county  of 
Pocahontas,  to  sale  for  the  payment  of  a 
Judgment  lien  for  92,010.08,  with  Interest 
from  the  Sd  day  of  May,  1876,  and  costs, 
which  Judgment  was  predicated  upon  two 
bonds,— one  for  f  1,000,  dated  the  6th  day 
of  October,  1869,  and  due  five  years  after 
date,  with  interest,  payable  to  said  Paul 
McNeel,  which  note  was  secured  by  a 
deed  of  trust  executed  by  said  Samuel 
Auldrldge  on  the  land  on  which  he  resided 
in  said  county,  and  all  contiguous  tracts 
which  belonged  to  him,  or  such  part  there- 
of as  lies  south-east  of  the  Greenbrier  river, 
which  deed  of  trust  was  dated  and  re- 
corded the  4th  day  of  June,  1870;  and 
also  a  bond  for  9700,  dated  June  1, 1871, 
due  three  years  after  date,  with  interest 
from  the  1st  day  of  June,  1872,  which  was 
executed  by  said  Samael  Auldridge  to  said 
Paul  McNeel  as  part  of  the  purchase 
money  of  land  bought  by  him  from  plain- 
tiff's testator;  and  they  assert  a  lien  for 
said  purchase  money. 

At  the  April  rules,  1879,  the  said  Samuel 
Auldrldge  filed  a  cross-bill,  lo  which, 
among  other  things,  be  stated  that  pre- 
vious to  the  16tb  day  of  October,  1803,  he 
purchased  of  John  H.  Buckman  certain 
lands  situated  In  Pocahontas  county,  on 
the  Greenbrier  river,  at  the  mouth  of 
Stamping  creek,  which  was  paid  for,  and 
wasconveyed  to  him  by  said  Buckman  and 
wife;  and  on  the  9th  of  May,  1866,  said 
Buckman  and  wife.  In  consideration  of 
$2,(KH>  previously  paid  therefor,  conveyed 
to  him  certain  lands  In  said  county,  on 
the  west  side  of  said  river,  at  the  month  of 
Stamping  creek,  copies  of  which  deeds  are 
exhibited  with  said  cross-bill.  That  said 
Paul  McNeel  and  the  defendant  Joseph 
Beard  exhibited  a  bill  in  said  circuit  court 
against  said  John  H.  Buckman,  Samael 
Auldrldge,  the  plaintlB  in  said  cross-bill, 
and  others;  and  alleged  that  a  decree  bad 
been  rendered  against  said  John  H.  Buck- 
man  and  said  Paul  McNeel  and  Joseph 
Beard— the  latter  two  as  sureties— by  the 
circuit  court  of  Greenbrier  county  at  its 
April  term,  1867,  in  favor  of  Joseph  Feam- 
ster,  as  guardian,  etc.,  for  the  sum  of 
f4,400,  with  interest  thereon  from  the 
leth  day  of  October,  1859,  till  paid,  and 
costs:  subject  to  a  credit  of  fUOO  as  of 
20th  of  December,  1866.  That  said  Paul 
McNeel  and  Joseph  Beard  had  paid  off 
and  discharged  said  decree,  and  that  said 
'.Tohn  U.  Buckman  was  owner  of  certain 
lands  therein  described ;  and  also  that  said 
lands  of  plaintiff,  above  described,  which 
he  had  purchased  of  said  John  H.  Buck- 
man,  as  well  as  other  lands,  wera  subject 
to  the  lien  of  said  decree:  and  praying  a 
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aale  fhereof  to  pay  amonnt  of  said  decree 
to  Bald  McNeel  and  Beard.  That  oo  the 
6tb  day  of  October,  1869,  dnrlne  the  pend- 
ency of  aald  laat-named  aait,  the  said 
Paul  McNeel,  Joseph  Beard,  and  said 
Samuel  Anldrldge  entered  into  a  written 
agreement  by  which  said  McNeel  and 
Beard  bound  tberaselTes  to  dismlsB  said 
suit  as  to  said  Anldridge,  and  not  to  sell 
said  land  conveyed  to  him  as  aforesaid  by 
John  H.  Bnckman;  and  said  Anldrldge 
aarreed  to  execute  his  two  bonds  of  f  1,000 
each,  date  October  6,  1869,  with  interest 
from  date,  due  in  five  years,— one  payable 
to  Paul  McNeel,  and  the  other  to  said 
Joseph  Beard;  and  said  agreement  had  a 
condition  Indorsed  thereon  to  the  effect 
that  said  agreement  and  bonds  should  be 
wholly  void  in  case  said  John  H.  Buclc- 
man  paid  the  security  debt  above  men- 
tioned, which  condition  was  subscribed  by 
said  Paul  McNeel.  Joseph  Beard,  and  Sam- 
uel Anldrldge,  a  copy  of  which  agreement  be 
exhibited.  TbatinpursuaDceofsaid  agree- 
ment be  executed  his  two  bonds  for  f  1,000 
each,  as  provided  therein,  and  delivered  one 
to  Paul  McNeel,  and  the  other  to  Joseph 
Beard;  and  on  the  4th  day  of  Jnne,  1870, 
executed  said  deed  of  trust  tn  secure  pay- 
ment of  the  same,  and  on  the  same  day 
said  McNeel  and  Beard  had  recorded  in 
the  recorder's  office  of  Pocahontas  coun- 
ty a  deed  from  John  H.  Buclcman  and 
wife  to  them  for  all  the  lands  owned  by 
said  Buckroan,  the  existence  of  which 
deed  was  unknown  to  him,  the  said  Anld- 
rldge; and  ou  that  day,  or  soon  after, 
said  Bnckman  delivered  to  said  McNeel 
and  Beard  two  bonds  amounting  to 
$1,606,  as  of  that  date,  on  the  "Fairmont 
Agricultural  Association,"  in  part  dis- 
charge of  said  decree  in  favor  of  Joseph 
Feamster;  and  in  said  last-named  deed 
the  said  Ruckman,  after  reciting  said 
Feamster  Judgment  or  decree,  and  its  pay- 
ment by  said  McNeel  and  Beard,  by  which 
he  (Bnckman)  became  Indebted  to  them 
in  the  amonnt  of  said  Judgment,  interest, 
and  costs,  grants  all  said  lands  of  John 
H.  Buckman  to  them,  upon  consideration 
of  said  indebtedness,  and  in  order  to  pay 
off  aud  discharge  the  same,  said  consider- 
ation and  purpose  being  expressed  that 
on  the  25th  day  of  July,  1870,  the  said  Paul 
McNeel  wrote  said  Anldrldge  a  letter, 
(he,  Anldrldge,  not  yet  knowing  anything 
of  the  execution  of  said  deed,)  stating  that 
said  Bnckman  had  deeded  to  said  McNeel 
and  Beard  all  his  lands  in  Marlon  county 
of  the  probable  value  of  f  20,000  or  $80,000. 
subject  to  fncnmbrancee  of  about  $10,000, 
and  saying  that  said  McNeel  and  Beard 
would  attempt  to  redeem  the  property. 
In  which  event  he,  TAuldrldge)  would  be 
called  on  to  pay  McNeel  what  he  was 
owing  him,  by  which  said  McNeel  meant 
the  residue  of  said  $700  bond,  the  balance 
unpaid  of  which  is  incorporated  in  said 
Judgment  above  mentioned  of  $2,016.08, 
obtained  by  Panl  McNeel's  executors 
against  said  Auldrldge,  which  letter  is  ex- 
hibited with  said  croBB-blll.  On  the  Ilth 
of  March,  1872,  SRid  Paul  McNeel  and 
Joseph  Beard  dismissed  their  suit  against 
Joseph  H.  Buckman  and  others,  brought 
to  subject  his  lands  to  the  satisfaction  of 
%a.l6  Feamster  decree,  and  soon  after  the 


dismissal  ofsald  last-named  suitsaid  Panl 
McNeel  died,  and  his  executors  brought 
an  action  at  law  upon  said  $1,000  bond 
delivered  to  Panl  McNeel,  as  above  stated, 
and  another  bond  of  $700,  opon  which 
said  Anldrldge  was  then  owing  a  balance, 
and  on  the  8d  day  of  May,  1876.  recovered 
the  said  Judgment  of  $2,016.08  against 
him,  he  not  appearing  to  defend  sfdd  ac- 
tion at  law  upon  advice  that  his  more  ap- 
propriate remedy  for  relief  against  said 
$1,000  bond  was  in  a  court  of  equity, 
which  last-named  Judgment  was  the  same, 
satisfaction  of  which  was  sought  ont  of 
the  lands  of  said  Anldrldge  by  said  suit  up- 
on the  original  bill  aforesaid  of  Panl  Mc- 
Neel's executors  against  him  and  others. 
That  the  said  $1,000  bond  of  Panl  Mc- 
Neel, with  interest  to  date  of  Judgment. 
(May  8.  1876.)  amounts  to  the  sum  of 
$1,395;  and  that  the  defendant  Joseph 
Beard  proposed  to  use  the  said  trust-deed 
executed  by  said  Auldridge  oh  the  4tb  of 
Jnne,  1870,  in  connection  with  the  bond 
for  $1,000,  executed  to  bim  as  aforesaid, 
for  the  purpose  of  obtaining  a  decree  and 
subjecting  the  lands  of  said  Auldridge  to 
sale  to  discharge  said  $1,000  and  its  inter- 
est, and  has  filed  the  same  before  the  com- 
missioner, and  had  him  to  report  it  with 
that  view.  That  a  large  part  of  the  lands 
of  said  Buckman  conveyed  to  said  Paul 
MeNeel  and  Joseph  Beard  had  been  sold 
by  them,  as  he  was  informed,  at  ruinous 
sacrifices  to  him, in  case  he  was  decreed  to 
have  recourse  to  the  proceeds  thereof, 
and  should  have  to  pay  any  of  said  two 
$1,000  bonds.  That  by  the  terms  of  the 
deed  they  have  accepted,  both  by  receiving 
the  deed  and  in  holding  and  disposing  of 
the  property  therein  conveyed,  they  have 
acknowledged  satisfaction  of  their  cUtin^ 
against  Buckman,  so  as  to  prevent  any 
recourse  against  the  estate  of  said  John 
H.  Buckman,  then  deceased,  and  that  h& 
should  not  be  further  vexed  on  account  of 
said  Panl  McNeel  and  Joseph  Beard  mak- 
ing themselves  the  securities  of  said  John 
H.  Buckman,  and  that  be  is  advised  that 
he  cannot  be  made  to  pay  the  amonnt  of 
said  two  $1,000  bonds  until  said  McNeeV 
and  Beard  account  for  the  proper  value 
of  the  lands  sold  by  them  and  those  which 
they  still  hold  nnder  said  conveyance- 
from  Buckman,  by  the  terms  of  which, 
however,  and  their  acceptance  thereof, 
be  is  advised  their  claim  against  Bnck- 
man was  discharged,  and  the  condition 
aforesaid  on  said  agreement  with  said 
Auldridge  made  operative,  and  the  two 
bonds  aforesaid  of  $1,000  each  rendered 
null  and  void,  and  the  trust-deed  afore- 
said caused  to  be  become  nugatory;  and 
he  prayed  that  said  Judgment  of  $2,01C.OR^ 
be  perpetually  enjoined  as  to  the  snm  of 
$1,896,  part  thereof,  aa  of  date  of  Jndg- 
ment.  and  that  said  trust-deed  be  declared 
void  and  of  no  effect,  and  that  said  Joseph 
Beard  be  compelled  to  deliver  up  Bald 
$1,000  bond  held  by  him.  for  cancellation, 
and  that  said  agreement  of  October.  1869, 
be  produced  in  court,  etc. 

This  cross-bill  was  answered  by  the  ex- 
ecutors of  Paul  McNeel,  in  which  they  say 
that  in  the  month  of  April,  1876,  they  In- 
stituted an  action  of  debt  In  the  circuit 
court  ofsald  county  against  Samuel  Auld- 
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ridge  on  two  bonds,— one  tor  f  1,000,  exe- 
cuted to  Pan!  McNeel  by  said  Samuel  Anld- 
ridffe  on  the  16tb  day  of  October,  1868, 
aiul  due  Ave  years  after  date,  with  tnter- 
efit  from  date;  the  other,  executed  by  same 
to  same  on  the  let  of  Jane.  1871,  for  9700, 
and  due  three  years  from  date,  with  inter- 
«at  from  date;  on  which  last  bond  several 
credits  were  indorsed.  That  said  Auld- 
rid|(e  having  bven  served  with  process,  and 
falling  to  appear  at  the  May  term,  1876,  a 
Judgment  for  92,016.06  was  rendered  against 
him,  with  interest  thereon  from  May  S, 
1876,  till  paid,  and  costs.  That  the  $1,000 
aforesaid  is  the  same  referred  to  in  the  de- 
fendant's cross-blU.  That  the  defendant 
Aoldridge  could  have  appeared  to  this  ac- 
tion, and  have  made  the  samedefense  he  is 
now  seeking  to  set  up  in  his  cross-bill  un- 
der the  plea  of  payment  or  of  accord  and 
satisfaction,  or  some  other  proper  plea ; 
and  thns,  having  had  a  day  in  court,  as 
well  as  a  complete  remedy  at  law,  that 
he  could  not  reopen  this  matter  by  a 
emss-bill ;  and  they  plead  and  rely  on  said 
Judgment  at  law  as  a  bar  to  any  further 
litigation  touching  said  f  1.000  bond  as 
fully  as  though  more  formally  pleaded, 
and  they  exhibit  a  copy  of  said  record  at 
law  with  their  answer.  The  defendant 
Joseph  Beard  also  answered  said  cross- 
bill, in  which  he  says  that  In  the  month  of 
April,  1R78,  one  James  Kellison,  who  sued 
(or  the  beudit  of  said  Auldridge.  instituted 
an  action  of  debt  In  the  circuit  court  of 
said  county  for  the  sum  of  f 908.40,  with 
interest  from  March  21,  1869,  till  paid, 
against  respondent.  That  respondent, 
being  duly  served  with  process,  appeared, 
and  filed  as  an  offset  a  bond  which  he  held 
against  said  Samuel  Auldridge  for  $1,000, 
doted  October  6,  18C9,  and  due  five  years 
after  date,  with  interest  from  date ;  being 
the  same  bond  men  tinned  in  said  cross- 
bill. That  Issues  were  properly  made  up 
In  said  action  of  debt  on  the  pleas  of  pay- 
ment and  offsets,  and  at  the  October  term, 
1878,  of  said  court  a  trial  was  had  before 
a  jury,  and  a  verdict  was  rendered  for  the 
defendant  for  the  sum  of  $1,228.22,  with 
Interest  from  October  2, 1878,  till  paid, and 
costs,  on  which  verdict  the  court  rendered 
a  Judgment  for  respondent,  and  a  copy  of 
the  record  In  said  action  of  debt  was  ex- 
hibited with  said  answer;  and  respond- 
ent further  said  that  the  matters  in  litiga- 
tion between  said  Auldridge  and  himself, 
as  set  out  in  said  cross-bill,  had  been  fully 
settled  and  determined  by  a  court  of  com- 
petent Jurisdiction,  and  for  that  reason  he 
denies  the  right  of  said  Auldridge  to  the 
relief  prayed  for,  so  far  as  be  is  concerned, 
and  he  pleads  and  relies  on  said  Judgment 
In  his  favor  on  said  $1,000  bond  as  a  bar 
to  any  further  litigation  Involving  the 
amount  due  respondent  on  said  bond. 
Bald  Joseph  Beard  also  by  hlu  answer  put 
in  Issue  the  other  material  allegations  in 
said  cross-bill  contained  as  to  him,  and 
claimed  that  said  Ruckman  had  conveyed 
his  said  lands  to  said  McNeel  and  himself 
In  order  that  they  might  reimburse  them- 
selves to  some  extent.  That  most  of  the 
lands  conveyed  to  them  by  said  Ruckman 
were  wild  and  unimproved,  and  of  Uttie 
value,  and  bis  title  to  many  of  them  was 
worthless;  and  that  said   Ruckman  has 


never  paid  anything  like  the  amount  of  his 
indebtedness  to  said  McNeel  and  himself, 
specifying  the  sales  made  aad  amount  re- 
ceived therefrom.  By  a  decree  rendered  in 
said  cause  on  the  28th  day  of  September, 
1878,  the  court  held  that  the  deed  of  March 
12,  1870,  executed  to  Paul  McNeel  and 
Joseph  Beard  by  said  John  H.  Ruckman, 
must  be  treated  as  a  mortgage  to  secure 
the  indebtedness  of  said  Ruckman  to  said 
McNeel  and  Beard,  and  that  the  lands  con- 
veyed therein  were  not  taken  by  said  gran- 
tees in  full  satisfaction  of  their  debts,  and 
referred  the  cause  to  a  commissioner  to 
ascertain  what  credits  said  Ruckman  was 
entitled  to  on  his  debt  of  $4,400  due  to 
Joseph  Beard  and  Paul  McNeel's  estate, 
entering  as  credits  the  money  received  on 
the  lands  sold  by  them  under  the  deed 
aforesaid,  and  any  other  payments  made^ 
and  to  show  the  amount  due  on  said  debt; 
whether  said  McNeel  and  Beard  have,  as 
mortKagees,  acted  Judiciously ;  the  value 
and-.descrlptlon  of  the  unsold  lands  con- 
veyed by  said  deed,  etc.  Said  decree  was 
complied  with,  and  exceptions  Indorsed 
on  said  report,  and  numerous  depositions 
were  taken  In  the  cause,  and  on  the  17th 
day  of  October,  1881,  a  decree  was  ren- 
dered in  said  cause,  ascertaining  the 
amount  due  Paul  McNeel's  executors,  In- 
duding  the  cost  of  the  Judgment  at  law, 
to  be  $2,687.81  as  of  that  date,  from  said 
Auldridge,  and  the  amount  due  Joseph 
Beard  from  him  as  of  the  same  date  to  be 
$1,472.30;  and  also  ascertaining  the 
amount  of  other  debts  due  from  said  Auld- 
ridge, as  shown  by  said  commissioner's  re- 
port;  decreed  for  said  amounts  againstsaid 
Auldridge,  and  provided  that,  unless  they 
were  paid  in  80  days  from  the  adjourn- 
ment of  the  court,  a  commissioner  therein 
appointed  should  sell  the  lands  of  said 
Ruckman  upon  the  termstherelnset  forth, 
the  proceeds  to  be  applied  as  therein  pro- 
vided. From  this  decree  the  app«d  bero- 
Inbefore  mentioned  was  taken  to  this 
court, which  resulted  in  reversing  all  of  the 
decrees  entered  In  the  case  for  want  of 
proper  parties ;  setting  aside  liny  sale  of 
the  8,600  acres,  and  any  other  sales  of  said 
Bnckman's  lands  made  In  the  cause,  and 
placing  the  purchasers  tn  atata  qao;  and 
the  cause  was  remanded  to  the  circuit 
court  of  Pocahontas  county,  with  leave 
to  file  an  amended  bill  making  the  proper 
parties  defendant.  When  the  mandate 
was  entered,  said  executors  of  Paul  Mc- 
Neel, deceased,  filed  an  amended  bill,  mcdi- 
ing  proper  parties,  and  reciting  the  alle- 
gations of  the  original  bill,  and  reiterat- 
ing them,  stating  the  amount  that  their 
testator  and  Joseph  Beard  were  entitled 
to  by  reason  of  having  paid  said  decree 
to  Joseph  Feamster,  gruardlan,  etc., 
against  the  estate  of  John  H.  Ruckman. 
That  the  conveyance  of  said  lands  In  Mar- 
lon county  and  Pocahontas  county  to 
them  by  said  Ruckman,  while  absolute  on 
its  fare,  was  neither  tendered  nor  received 
as  anything  other  than  a  mortgage,  and 
was  always  so  treated  by  the  grantees. 
That,  while  it  purported  to  convey  land 
of  great  value,  yet,  when  stripped  of  prior 
incumbrances,  it  proved  to  be  of  little 
value.  That  they  never  had  examined  the 
titles,  and  knew  little  of  its  location  or 
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▼alne.  Tbat  llena  existed  against  por- 
tions of  lt,ander  wblcb  It  was  abont  to  be 
sold.  And  tbey  pray  tbat  tbe  accoants 
of  aald  Ruckman'B  administrator  be  set- 
tled. Tbat  aald  Bucknian's  creditors  may 
be  convened.  That  tbe  8,600  acres  of  land 
lying  on  Backley  mountain  may  be  sold, 
(wbich  is  described  in  Exhibit  A  B,  filed 
witb  the  cross-bill  of  Hamuel  Auldridge,) 
and  the  proceeds  applied  to  tbe  payment 
of  the  plaintiff's  debt  in  so  tar  as  the  same 
may  be  applicable;  and  if  any  portion  of 
the  same  remains  unpaid  thereafter,  that 
the  same,  along  with  that  portion  of 
plaintiff's  Judgment  against  said  Auld- 
ridge, be  deci-eed  to  be  paid  by  said  Auld- 
ridge, and,  in  the  event  it  be  not  done, 
that  a  sale  of  said  Auldridge's  land  be  de- 
creed to  pay  the  same,  and  that  said 
amended  bill  be  taken  and  read  witb  said 
original  bill  In  tlie  cause,  and,  for  reasons 
therein  stated,  tbat  said  Auldridge's  lands 
be  rented  during  the  time  the  affaira  of 
said  John  H.  Ruckman,  deceased,  were 
being  settled;  and  for  general  relief.  And 
on  the  8tb  day  of  April,  1886,  said  cause 
was  referred  to  a  commissioner  to  settle 
the  accounts  of  tbe  administrator  of  John 
H.  Ruckman,  deceased ;  also  showing  the 
amounts,  dignities,  and  priorities  of  tbe 
debts  due  from  John  H.  Ruckman,  de- 
ceased, both  of  lien  and  open  contract  cred- 
itors, the  lands  owned  by  him  and  their 
probable  value;  also  the  Hens  against  the 
lands  of  Hamuel  Auldridge,  with  their 
amounts,  dignities,  and  priorities:  also 
the  lands  owned  by  said  Auldridge,  their 
quantity,  location,  and  probable  valup.and 
whether  tbe  rents  and  profits  thereof  will 
In  five  years  discharge  the  debts  due  from 
said  Auldridge,  etc. ;  and  also  directing  a 
commissioner  therein  appointed  to  rent 
out  the  lands  of  said  Auldridge  upon  the 
terms  ttaerdn  prescribed. 

On  tbe  19tb  day  of  October,  1887.  said 
Samuel  Auldridge  demurred  to  said 
amended  bill,  and  also  filed  bis  answer  to 
said  original  and  amended  bill,  in  which 
be  alleged  that  tbe  debts  set  up  by  said 
plaintiffs  and  said  Joseph  Beard  grew  out 
of  a  transaction  between  said  Paul  Mc- 
Neel  and  Joseph  Beard  and  John  H. 
Ruckman,  and  tliat  a  suit  was  instituted 
against  the  lands  of  respondent  to  sub- 
ject them,  in  which  the  compromise  and 
agreement  between  him  and  Paul  MoNf^el 
and  Joseph  Beard  was  exhibited  as  set 
out  in  the  original  proceedings  in  the 
cause;  and,  while  he  admits  tbat  he  owes 
some  debts  to  some  of  bis  co-defendautB, 
be  denies  that  he  owes  the  plaintiffs  or  his 
co-defendant,  Joseph  Beard,  as  alleged  in 
said  bill.  He  alleges  that  said  deed  from 
John  H.  Ruckman  to  said  Paul  McNeel 
and  Joseph  Beard,  dated  on  the  12th  day 
of  March,  1870,  was  an  absolute  deed,  so 
made  and  so  accepted,  and  was  received 
by  said  McNeel  and  Beard  at  the  time  in 
full  payment  of  the  indebtedness  of  said 
Ruckman  to  said  McNeel  and  Beard.  He 
makes  tbe  cross-bill  filed  In  the  original 
suit,  with  Its  exhibits  Bled  therewith,  part 
of  his  answer;  denies  the  material  al- 
legations of  said  amended  bill;  and  iivers 
that  by  the  will  of  said  Paul  McNeel, 
Rachel  C.  McNeel,  named  as  one  of  the 
plaintiffs,  took  all  of  his  property,  includ- 


ing the  debt  set  up  by  plaintUfs.  That 
sbe  has  departed  this  life,  and  has  no  per- 
sonal representative;  and,  until  a  person- 
al representative  Is  appointed,  the  suit 
must  abate  so  far  as  these  plaintiffs  are 
concerned.  In  pursuance  of  said  decree  of 
reference  one  of  the  commisslonera  made 
his  report,  which  was  excepted  to  by  said 
Samuel  Auldridge becaosesaid commiasiun- 
er  reported  a  Judgment  in  favor  of  Paul  Mc- 
Neel's  executors  for  f  2,486.18,  and  two  iadg- 
ments  of  f  2,109.16  each,— one  in  favor  of 
Paul  McNeel's  executors,  and  ttae  otber 
In  favor  of  Joseph  Beard, — and  another 
debt  in  favor  of  Joseph  Beard  for 
91,948.49,  all  as  of  April  1,  1888:  all  of 
which  debts  grew  out  of  and  are  tbe 
same  debts  covered  by  the  two  Judgments 
of  f  1,000  each,— one  in  favor  of  Paul  Mc- 
Neel's executors,  tbe  other  in  favor  of  Jo- 
seph Beard,— and  which  were  paid  by  the 
conveyance  from  John  H.  Ruckman  to 
said  McNeel  and  Beard  of  March  12, 1870. 
(2)  That  said  debts  of  McNeel's  executors 
and  Joseph  Beard  should  not  have  been 
allowed  against  said  Auldridge.  tbey  hav- 
ing been  paid  by  the  conveyance  of  March 
12, 1870.  (8)  The  plalntUfs.  it  mor^agees 
under  the  deed  from  John  H.  Ruckman, 
could  not  sell  the  lands  under  said  deed 
without  the  sanction  of  a  court  of  eqnity, 
etc.  Other  exceptions  were  indorsed,  but 
these  cover  the  points  raised  In  tbe  assign- 
ment of  errors.  On  the  4th  day  of  April. 
1888,  the  court  overruled  the  first  excep- 
tion of  said  Samuel  Auldridge  to  said  com- 
missioner's report  as  to  the  debts  dae  to 
Paul  McNeel's  executors  and  Joseph 
Beard,  and  confirmed  said  report  aa  to 
tbe  claHSlflcation  and  allowance  thereof, 
and  held  chat  the  deed  from  John  H. 
Ruckman  and  wife  to  Paul  McNeel  and 
Joseph  Beard,  dated  March  12, 1870,  was. 
in  effect,  a  mortgage,  instead  of  an  abso- 
lute conveyance,  and  was  treated  as  sucb 
by  the  parties  thereto,  and  did  not  extin- 
guish tbe  two  bonds  of  f  1,000  each,  exe- 
cuted by  said  Auldridge  to  Paul  McNeel 
and  Joseph  Beard,  dated  October  6. 1869. 
That  the  276  acres  known  as  tbe  "  Indian 
Draft  Land"  could  not  be  made  sabject  to 
the  debts  of  McNeel  and  Beard  against 
John  H.  Ruckman.  Tbe  fourth  exception 
to  said  report  was  overruled,  and.  after 
overruling  the  remaining  exceptions,  the 
court  decreed  the  amounts  so  ascertained. 
with  interest,  to  be  paid,  and  tbat  they 
were  liens  upon  the  landu  of  said  Samad 
Auldridge  in  the  manner  therein  set  forth, 
and,  unless  they  were  paid  in  30  days, 
that  commissioners  therein  api>ointed 
should  advertise  the  lands  of  said  Samuel 
Auldridge  as  therein  directed;  and  from 
this  decree  the  said  Samuel  Auldridge  ap- 
plied for  and  obtained  this  appeal. 

As  to  tbe  suggestion  of  the  defendant 
Samuel  Auldridge  in  bis  answer  to  tbe 
amended  bill  "  that  Rachel  McNeel.  named 
as  one  of  the  plaintiffs  by  the  will  of  Paal 
McNeel,  took  all  of  his  property.  Including 
the  debt  set  op  by  the  plaintiffs,  and  tbat 
said  Rachel  McNeel  had  departed  tliis 
life,  and  has  no  personal  representative, 
and  until  a  personal  representative  is  ap- 
pointed, tbe  suit  must  abate,  so  far  as 
these  plaintiffs  were  concerned,"  I  tblnk 
that  the  court  below  acted  properly  in  dia- 
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regarding:  It,  for  the  reason  that  tbe  soit 
wsuld  survive  to  Iter  co-execotor.  Tbe 
flrat  error  asalgned  by  tbe  appellant  Sam- 
ael  Aolilridse  Is  that  "it  was  error  to  de- 
cide, aa  stated  in  said  decree,  that  tbe  deed 
from  John  H.  Kuckman  and  wife  to  Paul 
McNeel  and  Joseph  Beard,  uf  date  March 
12. 1870,  filed  as  Exhibit  A  E  with  defend- 
ant's cross-bill,  was,  in  effect,  a  mortgage, 
Instead  of  an  absolute  conveyance,  and 
was  treated  as  such  by  the  parties  there- 
to. Upon  the  question  raised  by  this  as* 
signment  of  error  we  look  first  to  tbe 
pleadings,  and  find  that  the  plaintlthi  in 
their  amended  bill  allege  that  "the  said 
John  H.  Ruckman.lu  tbe  life-time  of  plain- 
tiff's testator,  to-wit,  on  the  12th  day  of 
March,  1870,  conveyed  to  said  testator  and 
Josepli  neard  certain  lands  In  Pocahontas 
and  Marlon  counties.  West  Virginia,  and 
certain  franchises  lu  the  latter  county, 
in  order  that  they,  the  said  testator  and 
Joseph  Beard,  roiight  sell  and  dispose  of 
tbe  same,  and  apply  the  proceeds  towards 
tbe  payment  of  said  debt,  an  attested 
copyo!  which  Is  filed  with  said  Aaldridgo's 
cross-bill  as  Exhibit  A  E,  to  which  refer- 
ence Is  made.  Said  conveyance,  while  ab- 
solute on  its  face,  was  neither  tendered 
nor  received  as  anything  other  than  a 
mortgage,  and  was  always  so  treated  by 
the  grantees. "  To  this  amended  bill  tbe 
Bald  defendantSamuelAuldridge  demurred, 
and.  If  we  consider  tbe  case  upon  said  do- 
marrer  alone,  he  must  be  regarded  as  admit- 
ting said  allegation  to  be  true,and  that  said 
conveyance  was  delivered  and  received 
as  a  mortgage;  and,  if  we  were  not  bonn^ 
to  regard  this  demurrer  as  conclusive 
upon  tbe  question,  and  were  required  to 
look  at  tbe  question  upon  tbe  merits,  I 
think  the  court  was  warranted  in  holding 
said  conveyance  to  be  a  mortgage,  and 
not  an  absolute  deed,  without  looking  to 
the  depositions,  .which  were  taken  before 
the  proper  parties  were  made  to  the  suit. 
This  Is  apparent  from  the  face  of  the  deed 
Itself  and  the  letter  of  July  25. 1870,  which 
Is  filed  with  tbe  cross-bill  of  the  defendant 
Aoldridge,  which  letter  bears  date  shortly 
after  tbe  deed  wan  made  to  McNeel  and 
Beard,  in  which  letter  said  McNeel  speaks 
of  tbe  property  as  Bnckman's,  and  says 
that  he  never  has  wished  said  Auldrldge 
to  pay  any  of  John  H.  Ruckman's  debts; 
and  tbat  be  and  Jo  Beard  intended  going 
to  Fairmont  in  four  or  five  weeks  to  In- 
vestigate Jtuckmnn's  affairs  there;  and 
"I  want  yon  to  look  at  it  in  this  way: 
If  we  can  make  out  of  Bnckman's  proper- 
ty what  he  owes  us,  then  that  pays  your 
debt  to  us."  This  langoage  clearly  in- 
dicates the  intention  on  tbe  part  of  Mc- 
Keel  to  treat  tbe  Ruckman  property  as  a 
mere  security  for  tbe  debt  owed  him  and 
Benrd,  and  he  Informs  Auldrldge  that.  If 
tbey  can  get  their  money  out  of  Ruck- 
man's  property,  then  Auldridge's  debt  to 
tbem  would  be  paid;  and  the  conveyance 
OD  its  face  recites  the  amount  of  said  Buck- 
man's  indebtedness  to  said  McNeel  and 
Beard,  and  the  manner  in  which  the  same 
wag  created,  and  declares  that.  In  consid- 
eration of  said  indebtedness,  and  In  order  to 
pay  off  and  discharge  said  Indebtedness  to 
■aid  McNeel  and  Beard,  he  conveys  to  them 
tbe  tracts  of  land  therein  described.    Tbe 


fact  tbat  said  McNeel  and  Beard  regarded 
the  property  conveyed  to  tbem  in  Marlon 
county  as  worth  #20,000  or  $80,000,  and 
the  Hens  against  It  only  amounting  to 
910,000,  tbe  bonds  of  tbe  agricultural  asso- 
ciation and  the  Pocahontas  lands  all  being 
conveyed  for  the  purpose  of  dlBcharging  a 
debt  of  f  4,400,  are  facts  which  do  not  well 
accord  with  the  Idea  that  said  conveyance 
was  Intended  as  an  absolute  deed  for  said 
property.  In  the  case  of  Lawrence  v.  Dn- 
Bois,  16  W.  Va.  443,  this  court  held  that, 
though  a  deed  be  absolute  on  its  face,  the 
real  nature  of  tbe  transaction  can  be 
proven  by  parol  evidence  or  surrounding 
circumstances,  and  the  deed  be  held  to  be 
a  mortgage;  and  that  "  the  following  cir- 
cumstances have  great  weight  In  deter- 
mining that  a  deed  absolute  on  Its  face  la 
a  mortgage:  i^Yrsf,  where  the  parties  ad- 
mit tbat  the  grantor  owes,  after  the  exe- 
cntion  of  tbe  deed,  the  consideration  of 
the  land  to  the  grantee  as  a  debt;  sec- 
ond, if  tbe  alleged  consideration  is  grossly 
inadequate."  In  this  Immediate  connec- 
tion we  may  refer  again  to  the  letter  of 
said  McNeel  to  Auldrldge,  in  which  be 
says  said  Marlon  county  lands  were  very 
valuable,  say  worth  920,000  or  930,000, 
and  also  says:  "If  we  can  make  out  of 
Ruckman's  property  what  he  owes  us. 
then  that  pays  your  debt  to  us. "  This 
letter,  it  must  be  remembered,  was  writ- 
ten on  the  2Sth  day  of  July,  1870,  while 
said  deed  from  Ruckman  and  wife  bears 
date  tbe  12tb  day  of  March,  1870.  See, 
also,  Davis  v.  Demming,  12  W.Va.  246.  S  8,  of 
syllabus.  See,  also,  Vangilder  v.  Hoffman, 
32  W.  Va.  2,  §  6  of  syllabus,  where  this 
court  held  tbat,  "though  a  deed  be  abso- 
Inteon  its  face,  yet,  it  it  besbown  by  ttaedr- 
cumstances  surrounding  the  parties  and  by 
their  parol  declarations  that  the  land  was 
conveyed  as  a  security  for  money  loaned, 
a  court  of  equity  will  declare  such  deed 
a  mortgage:  and  when,  on  the  parol  evi- 
dence, it  is  doubtful  whether  the  convey- 
ance should  be  regarded  by  a  conrt  of 
equity  as  an  absolute  deed  or  a  mortgage 
to  secure  a  lo&n,  tbe  courts  incline  to  hold 
it  to  be  a  mortgage. "  See,  also,  Hoffman 
V.  Ryan,  21  W.  Va.  416.  In  view  of  these 
rulings,  and  under  the  circumstances  o4 
this  case,  we  think  the  court  below  com* 
mitted  no  error  in  holding  said  deed  of 
conveyance  to  be  a  mortgage,  and  that 
it  did  not  extinguish  the  two  bonds  of 
91,000  each  executed  by  the  defendant 
Auldrldge  to  said  Paul  McNeel  and  Jo- 
seph Beard,  dated  October  6, 1869. 

The  second  error  relied  upon  by  the  ap- 
pellant is  that  the  heir  of  John  H.  Ruck- 
man bas  never  been  legally  made  a  party 
to  tbe  suit.  He  Is,  however,  designated 
in  the  caption  of  tbe  amended  bill  as  Sid- 
ney Ruckman,  son  and  only  belr  of  said 
John  H.  Ruckman.  and  our  statute  (Code 
W.  Va.  p.  786,  §  37)  provides  that  "every 
person  designated  In  tbe  caption  of  such 
bill  as  a  defendant  shall  be  a  defendant 
therein  without  a  prayer  that  he  be  made 
sucb,  and  shall  be  required  to  answer  the 
bill  In  tbe  same  manner  and  to  the  same 
extent  as  if  he  were  therein  called  upon  to 
do  so;"  and  be  appears  to  have  been  pro- 
ceeded against  regularly  by  order  of  pub- 
lication.   I  must  ther^ore  hold  that  saM 
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second  asalarnment  of  error  la  not  well 

taken. 

The  third  asaignment  of  error  Is  that 
the  notice  to  Uenbolders  prescribed  by 
atatnte  was  never  publlebed  prevloos  to 
said  decree.  When  a  plalntlH  Is  proceed- 
InK  In  equity  to  enforce  a  judgment  lien, 
as  I  understand  it,  tbe  Btatute  provides 
(page  863,  ».  139,  S  7.  of  tbe  Code)  that  "no 
decree  (or  the  dlstrlbntlon  of  the  proceeds 
of  Buch  real  estate  shall  be  made  nntll  a 
notice  to  all  persons  holding  liens  on  the 
real  eatate  of  the  Judgment  debtor  be 
posted  and  published  under  a  decree  of  tbe 
conrt,  as  tfaerelnaftei-  provided ; "  giving 
tbe  form  of  the  notice.  This  notice  I  do 
not  understand  to  be  required  to  be  pub* 
lisbed  before  a  decree  can  be  made  directing 
a  sale,  bat  it  must  be  done  before  a  dis- 
trlbnUon  of  the  proceeds  of  sucb  real  es- 
tate; and  I  do  not  thlnii  theconrt  erred  in 
directing  a  sale  of  defendant's  lands  before 
publishing  said  notice. 

As  to  assignment  of  error  No.  4,  relied 
on  by  the  appellant,  while  It  is  true  that 
a  portion  of  tbejudgment  obtained  against 
the  defendant  for  the  sum  of  f2.016.08, 
which,  with  interest  added  to  the  date  of 
the  commissioner's  report,  amounted  to 
f  2,4S6.18,  was  for  the  purchase  money  tor 
a  portion  of  theland  sought  to  be  subject- 
ed, yet  the  suit  Is  not  brought  to  enforce 
tbe  vendor's  lien,  but  tor  the  purpose  of 
enforcing  said  judgment  lien ;  and,  while 
it  Is  the  practice  to  tender  a  deed  where 
the  vendor's  lien  Is  sought  to  be  enforced, 
yet,  even  In  that  kind  of  a  case,  where  tbe 
vendor  Is  dead,  as  in  this  case,  the  matter 
Is  within  tbe  control  uf  the  court,  who 
can  require  tbe  title  to  be  brought  in  be- 
fore the  property  is  finally  disposed  of, 
and  I  do  not  regard  tbe  absence  of  such 
deed  at  the  time  tbe  sale  is  directed  as  er- 
ror for  whU;b  the  cause  would  be  reversed. 

As  to  the  next  asaignment  of  error,  that 
"the  275  acres  known  as  the  'Indian  Drxift 
Lnnd '  must  be  accounted  tor  by  McNeel 
and  Beard,"  It  appears  In  the  original  rec- 
ord that  said  laud  was  never  in  tbe  pos* 
session  of  said  McNeel  and  Beard,  nor  un- 
der their  control,  but  had  been  sold  under 
a  decree  of  tbe  court  In  February,  1869,  In 
a  chancery  suit  of  W.  H.  McClintic  v.  John 
H.  Suck  man,  which  sale  was  confirmed, 
and  the  proceeds  applied  to  a  debt  due  said 
McCllntlc,  and  for  that  reason  said  McNeel 
and  Beard  could  not  be  required  to  ac- 
count for  it.  In  addition  to  what  has 
been  said  above  In  regard  to  the  first  as- 
slznment  of  error,  I  am  of  opinion  that, 
even  if  the  conveyance  from  said  John  H. 
Ruckman  to  said  McNeel  and  Beard  was 
an  absolute  deed,  and  not  a  mortgage, 
and  was  intended  to  be  accepted  and  re- 
ceived In  full  discharge  and  satisfaction  of 
the  two  notes  for  $1,000  each,  held  by  said 
McNeel  and  Beard,  respectively,  tbe  defend- 
ant Anldridge  could  have,  by  interposing 
a  proper  plea,  made  this  defense  at  law 
at  tbe  time  the  judgments  were  rendered ; 
and,  having  failed  to  do  this,  he  cannot  in 
this  collateral  manner  attack  said  judg- 
ments by  setting  up  said  matters  In  tbls 
suit.  See  Haseltine  v.  Brickey,  16  Grat. 
120,  where  It  is  held  that,  "where  a  party 
has  had  a  day  In  which  he  could  make  his 
defense  In  tbe  proper  forum  before  a  ver 


diet  and  judgment  against  him,  equity 
will  not  entertain  him  and  grant  rdlet 
after  such  judgment  and  verdict,  nnleas  in 
cases  of  fraud,  accident,  or  sorpriae  for 
some  adventitious  circumstance,  unmixed 
with  negligence  on  his  part,  which  sball 
sufficiently  account  for  tbe  omission  to 
se^  Its  intervention  before  judgment." 
See,  also,  Braden  v.  Beltxenberger,  18  W. 
Va.  286,  where  the  same  principles  are  an- 
nounced. For  these  reasons  we  are  of 
opinion  thattbere  la  no  error  In  tbe  decree 
complained  of  tor  wbicb  the  same  sboold 
be  reversed.  The  decree  complained  of 
must  be  afllrmed,  wltb  costs  and  damaces 
to  the  appellees. 


FiBHACK  ▼.  Bali.. 
(Supreme  Oavrt  of  Appeaia  of  Weet  Vtrgtnta. 

RxroBKATioir  or  Cosnuoi— tJPBomo  FxRiosit- 

AXCa — iMPBOVBHXim. 

1.  Eithar  party  to  a  written  oontnujt  fbr  the 
sale  or  exctuuage  of  lands  may  bave  the  aama 
speolfloally  enforced  in  a  ooort  of  equity,  with 
snoh  oorreotlons  in  it  as  parol  proof  m^y  sbow  to 
be  neoeeamry  to  oorreot  a  mistake  made  in  redoo- 
ing  the  oonmtot  to  writing. 

2.  Before  auoh  correction  and  enfbzcement 
oan  be  made,  the  proof  most  be  itrong,  clear,  and 
preponderating,  and,  in  tne  absenoe  of  fraud, 
most  prove  that  the  mistake  was  mntnaL 

8.  Equity  followa  the  law,  and,  as  a  general 
mle,  where  ue  conrt  of  ohsDOBry  is  adjosniig  the 
mutual  rights  between  the  oocnpier  of  land,  who 
has  made  Improvements  under  the  belief  that  be 
bad  a  ]ust  claim,  and  tbe  real  owner  of  the  land. 
It  will  adopt  the  mle  which  the  Code  prescribes 
In  actions  of  e)eotment,  and  will  estimate  against 
the  occupant  the  annual  value  of  such  part  of  the 
premises,  if  any,  as  was  improved  and  ia  a 
state  fit  and  prepared  for  cultivation  at  tbe  time 
he  took  possession  thereof,  and  will  credit  him 
with  the  value  of  all  improvements  made  there- 
on ;  but  will  not  charge  him  for  the  use  of  any 
improvements  made  upon  the  land  by  him,  or  for 
the  use  of  any  part  of  the  land  cleared  by  him. 
(£^Uabus  by  the  Oouirt.) 

-Appeal  and  naperaedeaii  from  etrcnft 
conrt,  Summers  county. 

J.  W.  D&vtB  and  J.  H.  Holt,  tor  appel- 
lant.    Adams  &  idlller,  tor  appellee. 

Lucas,  P.  This  was  a  snit  for  specific 
performance,  brought  by  tbe  plalntiB 
against  tbe  defendant  in  tbe  drcnlt  conrt 
of  Summers  county,  W.  Va.,  to  Janoary 
rules,  1886.  The  bill  charges  that  in  the 
year  1885  the  plalntiB,  through  his  agent, 
B.  H.  Maxwell,  made  an  agreement  with 
the  defendant  for  the  exchange  of  certain 
real  estate,  said  agreement  being  a  verbal 
and  unwritten  one.  By  its  terms  tbe 
plaintiff,  Fishack,  was  to  convey  to  the 
defendant.  Ball,  a  tract  of  land  in  Raleigh 
county  containing  420  acres,  and  was  also 
to  deliver  up  to  defendant  defendant's 
note  for  f849,  wbicb  sum  was  the  consid- 
eration for  a  certain  vacant  lot  in  the 
town  of  Upper  Hinton,  and  was  secured  by 
deed  of  trust  on  said  vacant  lot.  In  con- 
sideration of  these  engagements  to  be  per- 
formed by  the  plaintiff,  the  detmdant 
agreed  to  convey  to  plaintiff,  wltb  general 
warranty,  a  bouse  and  lot  In  Upper  Hin- 
ton, and  also  tbe  said  vacant  lot  adjoin- 
ing thereto,  mentioned  above,  and  also  a 
tract  of  land  on  the  opposite  side  of  New 
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river,  containing  70  acres,  and  also  to  de- 
liver to  tbe  plalntitt  a  lot  of  lumber  eitn- 
ated  on  said  vacant  lot.  Tbe  plalntlB  fur- 
ther alleges  tbat  be  on  bis  part  bad  the 
Balelgb  tract  of  420  acres  conveyed  to  tbe 
defendant,  and  also  tendered  to  blni  said 
note  of  f349,  above  spoken  of,  and  the  de- 
fendant on  his  part  had  conveyed  to  tbe 
plaintiff  the  70-acre  tract  and  the  house 
and  lot  in  Upper  Hin ton,  bnt  positively  re- 
fused and  declined  to  convey  tbe  said  va- 
cant lot,  or  to  accept  the  tender  of  the 
said  note  for  $849.  The  bill  farther  alleges 
that  plaintiff  received  possession  of  said 
vacant  lot,  and  proceeded,  with  the  knowl- 
edge of  the  defendant,  to  erect  a  valuable 
building  thereon, at  tbecost  of  about $400, 
and  tbat  plaintiff  hascontracted  tosell  the 
said  vacant  lot  with  tbe  building  thereon; 
tbat  the  defendant  knew  of  tbe  building 
of  said  bouse,  and  did  not  attempt  to  pre- 
vent it,  and  never  denied  the  pin  in  tiff's  right 
to  build  said  bouse  until  it  was  nearly  or 
quite  completed.  The  prayer  of  tbe  bill 
Is  tbat  said  parol  contract  or  exchange 
be  fully  and  specifically  enfon-ed  by  tbe 
court,  and  that  a  conveyance  of  said  va- 
cant lot  be  decreed  to  the  plaintiff;  but 
tbat,  if  specific  performance  be  refused  by 
the  court,  tbe  plaintiff  be  then  placed  in 
every  respect  In  statu  quo,  as  he  was  be- 
fore said  agreement,  and  thattbe  contract 
be  rescinded,  and  the  cost  of  said  building, 
improvements,  etc.,  be  paid  to  him,  or 
that  he  may  have  a  decree  for  the  value  of 
the  said  house  built  nn  said  vacant  lot, 
and  tbe  said  sum  of  $349,  with  interest 
from  the  17th  day  of  March,  1886,  and  that 
said  bouse  and  lot  be  subjected  to  tbe  pay- 
ment thereof  under  the  trust-deed  execut- 
ed by  said  Ball  to  secure  them,  and  for  fur- 
ther and  general  relief.  To  this  bill  the 
defendant.  Ball,  filed  bis  answer.  In  which 
be  denies  positively  that  there  was  any 
verbal  exchange  of  lands  by  parol,  as  set 
out  in  the  bill,  or  that  the  plaintiff  ever 
took  possession  of  said  vacant  lot  with 
the  consent  of  the  defendant.  On  the  oth- 
er hand,  defendant  alleges  that  the  agree- 
ment was  reduced  to  writing  by  tbe  direc- 
tion and  under  tbe  instruction  of  tbe 
agent  of  the  plaintiff,  and  said  agreement 
was  presented  to  defendant,  and  he  was 
asked  to  sign  it,  which  at  tbe  request  of 
plaintiff's  agent  be  did,  and  left  it  with 
Bald  agent  to  have  plaintiff  sign  It,  and 
aaiU  contract  remains  with  the  plaintiff 
or  his  agent.  The  defendant  further  de- 
nies that  the  improvementx  were  put  on 
said  lot  with  bis  approbation  or  consent, 
tbat  he  resisted  such  improvements  as 
well  as  be  could,  and  that  they  were  put 
there  in  defiance  of  his  resistance.  Defend- 
ant also  denies,  in  conclusion,  that  he  ever 
eold  the  lumber  on  said  vacant  lot  to  the 
plaintiff,  or  that  plaintiff  ever  acquired 
any  title  to  the  same.  Subsequently  the 
respondent,  Ball,  filed  an  amended  answer. 
In  which  he  set  out  that  the  plaintiff  had 
not  only  accepted  a  deed  for  the  76  acres  of 
land  across  New  river,  but  had  subse- 
quently conveyed  the  same  by  deed  to  a 
third  party.  He  denies,  moreover,  the  ten- 
dering to  him  of  the  note  for  $349.  He  fur- 
ther flies  as  an  exhibit  a  written  contract 
of  exchange  between  the  parties,  as  signed 
by  him,  and  denies  that  any  fraud  or  mis- 


take occurred  in  reducing  tbe  same  to 
writing.  In  addition  to  tbe  above  plead- 
ings, R.  H.  Maxwell  filed  a  petition  as  trus- 
tee in  the  deed  of  trust  securing  the  note  of 
$849,  asking  tbat  tbe  trust  beenforced.and 
the  vacant  lot  besubjected  to  the  discharge 
of  thlsunpaid  purchase  money.  Tothlspe- 
tition  Ball  responded,  and  denied  that  he 
owed  the  said  purchase  note  or  bond, 
but  says  that  the  same  has  been  extin- 
guished by  reason  of  the  fact  that  the 
plaintiff,  FIshack,  has  taken  possession  of 
said  lot,  and  rented  it  oat  at  the  rate  of 
$12  per  month  for  48  months,  making 
$576:  that  he  had  also  taken  possession  of 
a  lot  of  lumber  on  said  lot  belonging  to  de- 
fendant; and  defendant  claims  tbe  aggre- 
gate of  these  two  sums  as  a  set-off  against 
said  purchase  note  or  bond.  The  circuit 
court  referred  tbe  cause  to  a  commission- 
er, and  a  large  amount  of  testimony  was 
taken  on  either  side.  On  May  16, 18^,  tbe 
circuit  court  entered  a  final  decree,  in 
which  tbe  court  decided  that  tbe  plaintiO 
was  not  entitled  to  specific  execution  of 
tbe  verbal  contract  as  to  the  vacant  lot 
i-eferred  to  in  tbe  bill,  but  inasmuch  as  it 
appeared  tbat  the  plaintiff  bad  placed  val- 
uable and  permanent  improvements  on 
said  lot,  with  the  knowledge  and  consent 
of  said  Ball,  to  -the  value  of  $400,  and  in- 
asmuch as  tbe  unpaid  purchase  money 
now  amounted  to  $420.93,  it  was  therefore 
adjudged  that  the  plaintiff  should  recover 
$4U0  from  tbe  said  Ball,  the  ?ame  being  an 
equitable  charge  on  said  lot,  and  also  tbe 
said  sum  of  $420.93.  unpaid  purchase  mon- 
ey. From  these  two  sums,  however,  there 
was  to  be  deducted  the  sum  of  $S5  as  the 
value  of  the  lumber  which  Ball  had  left  on 
said  lot,  and  of  which  FIshack,  through 
his  agents,  took  possession.  The  re- 
ports of  the  master  commissioners  were 
confirmed  in  so  far  only  as  they  were  con- 
sistent with  this  decree,  and  special  com- 
missioners were  appointed  to  sell  the  lot 
in  question.  In  order  to  pay  the  Hens  thus 
ascertained.  There  was  also  to  be  de- 
ducted in  favor  of  Ball  from  tbe  debts 
which  be  owed  on  tbe  lot  the  sum  of  $20.- 
66,  as  the  total  rental  value  of  said  lot, 
exclusive  of  the  improvements  thereon, 
while  It  was  occupied  by  tbe  plaintiff  or 
bis  vendee.  From  this  decree  Ball,  the  de- 
fendant, has  appealed  to  this  court,  and 
FIshack  has  also  assigned  as  error  the 
failure  of  the  court  to  correct  tbe  contract 
and  award  him  specific  performance. 

Let  us  first  consider  the  assignment  of 
tbe  appellee  that  the  court  erred  In  not 
awarding  him  specific  performance.  It  is 
quite  obvious  tbAt  tbe  circuit  court  con- 
cluded from  the  testimony  tbat  there  was 
in  fact  a  written  contract  signed  by  Ball, 
and,  though  not  signed  by  FIshack,  it  had 
been  by  him  fully  executed.  Moreover,  it 
seems  to  have  been  drawn  in  tbe  absence 
of  Ball  by  the  clerk  of  the  county  court, 
in  the  presence  of  Flsback's  agents,  and 
delivered  to  them,  or  at  least  came  into 
their  possession,  and  they  procured  the 
signature  of  Ball,  and  their  principal  con- 
firmed and  ratified  by  executing  the  con- 
tract precisely  in  tbe  terms  in  which  it  was 
written.  Tbe  circuit  court  doubtless  con- 
sidered tbat  the  proper  remedy  of  tbe 
plaintiff  was  not  by  specific  performance  of 
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the  supposed  parol  agreement  as  to  the 
vacant  lot,  aa  an  independent  contract, 
but  considered  that  t>ie  plaintiff's  remedy, 
upon  his  own  statement  of  the  case,  was 
to  proceed  on  the  ground  of  a  mistake  In 
reducing  the  contract  to  writing,  and  that 
his  alternative  prayer  to  correct  the  writ- 
ten contract,  and  then  have  it  specifically 
enforced,  was  the  proper  pra^^er  applica* 
ble  to  his  case  from  his  own  stand-point. 
The  Jurladiction  of  a  court  of  equity  to 
correct  a  mistalce  In  reducing  a  contract 
to  writing,  and  then  to  enforce  It  as  thus 
corrected.  Is  undoubted,  and  parol  evi- 
dence is  admissible  to  prove  such  mistalce. 
See  authorities  cited  In  Deltz  v.  Insurance 
Co..  88  W.Va.  541.11  S.  E.  Rep.  50;  also, 
Nichols  V.  Cooper,  2  W.Va.  347.  In  Alien 
v.  Yeater,  17  W.  Va.  128,  It  is  said :  "  Parol 
evidence  Is  admissible  to  prove  such  mis- 
take, though  It  Is  denied  In  the  answer, 
but  the  evidence  to  show  such  mistake  In 
a  written  Instrument  must  be  clear  and 
strong,  BO  as  to  establish  it  to  the  entire 
satisfaction  of  the  court. "  And  again,  In 
Creigh's  Adm'r  v.  Boggs,  19  W.  Va.  240.  It 
was  held:  "Either  party  to  a  written 
contract  for  the  sale  of  land  may  have  the 
same  specifically  enforced  in  a  court  of 
equity,  with  such  currectiqnsin  it  as  parol 
proof  may  show  to  be  necessary  to  cor- 
rect a  mistake  made  In  reducing  the  con- 
tract to  writing. "  See,  also.  Campbell  v, 
Fetterman,  20  W,  Va.  898.  Moreover,  to 
correct  a  contract  on  the  ground  of  mis- 
take alone,  the  mistake  must  be  mutual; 
that  Is,  participated  In  by  both  parties. 
2  Pom.  Eq.  Jur.  §  859.  I  know  this  lan- 
gnage  has  been  criticised,  but  when  prop- 
erly understood  it  does  nut  seem  objec- 
tionable. It  in  a  contract  between  A.  and 
B.  the  full  intention  uf  A.  is  embodied, 
while  that  of  B.  has  been  mutilated,  or  In 
part  omitted,  it  would  obviously  be  un- 
just to  A.  to  alter  the  contract,  under 
pretense  of  correcting  a  mistake,  and. 
thus  altered,  to  enforce  It  against  him. 
In  the  present  case  the  circuit  court,  as  a 
question  of  fact,  did  not  consider  the 
proofs  sufficiently  strong,  clear,  and  pre- 
ponderating to  Justify  the  alteration  of 
the  contract,  and  its  enforcement,  when 
thus  altered,  against  Ball.  We  are  not 
prepared  to  say  that  the  circuit  court 
erred  in  determining  this  qnestion  of  fact, 
bat,  on  the  contrary,  we  think  Its  conclu- 
sion was  Justified  by  the  evidence,  and  we 
must  decline  to  Interfere  with  it. 

We  come  now  to  consider  the  assign- 
ments of  error  made  by  the  apellant.  In 
his  first  answer  he  denies  that  there  was 
any  contract  whatever  with  reference  to 
the  vacant  lot.  and  strenuously  inslBts 
that  the  writing  which  he  signed  em- 
braced all  the  terms  agreed  upon  for  an 
exchange  of  lands.  When,  however,  the 
trustee  filed  his  petition  upon  this  theory, 
which  the  defendant  had  admitted  to  be 
correct,  vis.,  that  Ball  still  owned  the  lot. 
and  for  the  enforcement  of  the  trust  for 
the  unpaid  purchase  money,  the  defend- 
ant, Ball,  shifts  his  pusltion,  and  claims 
that  the  purchase  money,  viz.,  the  note 
for  f349,  should  be  regarded  as  discharged 
by  the  rent  which  the  plaintiff  had  re- 
ceived from  his  own  house,  which  Ball 
had  permitted  him  to  erect  upon  the  va- 


cant lot  without  any  protest  or  resistance 
until  the  house  was  nearly  or  quite  com- 
pleted. The  Inconsistency  of  this  posi- 
tion is  too  apparent  for  further  comment. 
The  circuit  court  rejected  such  a  preten- 
sion, and  decreed  that  Bali  should  pay  for 
the  lot  the  price  he  had  agreed  to  pay,  and 
should  likewise  pay  tor  the  Improvement 
put  there  by  the  plaintiff,  and  should  be 
allowed  ground-rent  as  owner  during  the 
time  plaintiff  had  occupied  the  lot.  In 
default  of  such  payment  by  Ball,  the  deed 
of  trupt  he  had  given  for  the  purchase 
money  was  to  be  enforced.  In  thus  set- 
tling the  rights  of  the  parties,  the  court 
simply  took  Ball  at  his  word,  and  we  do 
not  see  what  right  he  has  to  complain, 
unless  there  was  error  In  adjusting  the 
question  of  troprorements  and  rents,  or 
use  and  occupation.  In  the  thirty-second 
and  thirty -third  sections  of  chapter  90  of 
the  Code  on  ejsctment  It  Is  provided:  "TI 
the  defendant  Intends  to  claim  allowance 
for  Improvements  made  upon  the  prem- 
ises by  himself,  or  those  under  whom  be 
claims,  he  shall  file  with  bis  plea,  or  at  a 
subsequent  time  before  the  trial.  If  for 
good  cause  allowed  by  the  court,  a  state- 
ment of  his  claim  therefor  In  case  Judg- 
ment be  rendered  for  the  plaintiff.  In 
such  case  the  damages  of  the  plaintiff, 
and  the  allowance  to  the  defendant  for 
Improvements, shall  be  estimated,  and  the 
balance  ascertained,  and  judgment  there- 
for rendered  as  prescribed  in  the  ninety- 
first  chapter."  When  we  turn  to  the 
ninety-first  chapter  we  find  It  provided  in 
section  2  that  in  fixing  and  assessing  the 
value  of  improvements  the  Jury  shall  esti- 
mate against  the  defendant  the  annual 
value  of  such  part  of  the  premises.  If  any, 
as  was  Improved,  and  in  a  state  fit  and 
prepared  for  cuUlvation,  at  the  tfme  he 
took  possession  thereof,  and  shall  credit 
him  with  the  value  uf  all  the  Improve- 
ments made  thereon;  but  no  charge  shall 
be  made  against  the  tenant  for  the  use  of 
any  improvements  made  upon  the  land  by 
him,  or  for  the  use  of  any  part  of  the  land 
cleared  by  him.  Now  It  Is  a  maxim  that 
equity  follows  the  law,  and  it  was  doubt- 
less upon  this  view  that  the  circuit  court 
adjusted  the  rights  of  the  parties,  and 
decreed  Ball  to  pay  the  valne  of  the  Im- 
provements erected  by  Fisback,  less  the 
annual  rental  value  of  the  vacant  lot 
while  unimproved.  In  this  we  find  nu  er- 
ror, and  are  of  opinion  that  the  decree  of 
the  court  below  should  be  affirmed,  with 
such  slight  modifications  as  I  shall  now 
proceed  to  indicate. 

The  plaintiff  having  framed  his  bill  orig- 
inally upon  the  theory  that  he  was  enti- 
tled to  specific  performance  of  a  parol  con- 
tract, by  the  terms  of  which  the  defendant 
was  to  give  him  a  conveyance  for  the  va- 
cant lot.  and  he  to  surrender  the  note  for 
the  purchase  money,  be  cannot  complain 
if  the  court  should  grant  him  all  the  relief 
thus  prayed  for;  therefore.  I  think  the 
court  below,  in  giving  Ball  his  period  of 
redemption  before  the  sale  of  the  lot. 
Rhould  also  have  glvbn  him  his  option 
either  to  pay  the  sums  decreed  against 
him,  and  retain  the  lot,  or  to  make  a  deed 
for  the  lot  to  Fishack,  and  deposit  it 
with  the  special  com  mlssloners.tuid  receive 
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back  hl8  note  for  f349,  and  thas  rellere 
binnelf  from  liability  to  pay  any  money 
flxcept  the  coats  of  suit.  Fnrthermore,  it 
is  properly  objected  to  the  decree  by  tha 
appellant  in  this  conrt  that  no  provision 
is  made,  in  case  Ball  elects  to  redeem 
the  lot,  for  placing  him  in  posBesslun.  The 
decree  shoald  therefore  be  so  modified  as 
to  permit  Ball,  in  case  he  elects  to  and 
docs  redeem  the  lot.  to  apply  for  a  writ 
of  possession  on  the  foot  of  the  decree,  or 
that  in  such  case  of  redemption,  as  afore- 
said, the  sheriff  sboold  place  him  in  posses- 
sion. 

The  decree  of  the  conrt  below  is  affirmed, 
and  the  cause  remanded,  Trlth  lustmctions 
that  it  be  proceeded  in  as  indicated  and 
directed  in  this  opinion,  and  further  in 
accordance  with  the  principles  of  equity. 

Enolibb  and  Bbannon,  JJ.,  concur. 
Holt,  J.,  absent. 


Oallaber  et  a/,  v.  City  op  Moundbville. 
ISumrant  Court  of  ApptaU  of  West  Virginia. 

Bm  AsnmiOACA  —  Dissolution  ov  iNnnronoir— 

ISXNTITT  0>  FaSTIBS. 

1.  An  order  dissolving  au  injunction,  based 
on  the  merits  of  the  case,  where  the  only  relief 
sought  by  tlie  bill  is  such  injunction,  is,  as  re- 
araios  finality,  such  a  aeoision  as  will  sustain  the 
defense  of  re*  /udiooto. 

a.  Wliere  a  bill  asks  an  tnjnnetlon  agi^nst 
the  issue  and  sale  of  nranloipBl  bonds,  I>ecau8e  of 
alleged  invalidity  of  the  ordinaaoe  aatborizlng 
their  issue,  and  of  the  bonds  themselves,  under 
the  law,  and  asks  no  other  relief,  and  such  in- 
junction is  dissolved  on  the  merits,  the  order  of 
dissolution  will,  as  regards  identity  of  the  sub- 
ject-matter, bar  a  subsequent  bill  seeking  an  in- 
junction against  the  collection  of  taxes  levied  to 
pay  interest  on  such  bonds,  so  long  as  the  order 
of  dissolution  is  unreversed. 

8.  Five  persons,  as  tax-payers,  on  behalf  of 
themaelves  and  all  other  tax -payers  of  U.,  ob- 
tain an  injunction  to  restrain  the  issue  and  sale 
of  municipal  bonds  on  account  of  their  legal  in- 
validity, the  defendants  being  the  mayw  and 
clerk  of  the  city  anthmrized  by  such  oMinuioe 
to  sign  and  countersign  and  seal  such  bonds,  and 
deliver  them  to  commissioners  authorized  by  the 
ordlnaiioe  to  receive  and  sell  the  same.  Such  In- 
junction Is  dissolved.  Afterwards  two  of  these 
plaintiffs,  as  tax-payers,  obtain  an  injunction  to 
restrain  collection  of  taxes  to  pay  interest  on  such 
bonds  on  account  of  their  legal  invalidity,  the 
defendants  being  the  dty  and  its  marshal.  There 
U  sufficient  identity  of  parties  here  to  Justlty  tlie 
^pUoatian  of  the  defense  of  rt*  JvMoata, 
layUalma  by  the  Court.) 

Appeal  from  circuit  court,  Marshall 
county. 

Thayer  Melrtn  and  J.  J.  Jacob,  for  ap- 
pellant.   J.  B.  McLure,  for  appellees. 

Brannon,  J.  On  the  5th  day  of  Febru 
ary,1890,  the  council  of  the  city  of  Mounds 
ville  passed  an  ordinance  provtdtngfor  the 
issue  and  sale  of  its  bonds  to  the  amount 
of  f 20,000,  to  enable  the  rity  to  pave  its 
streets,  and  submitted  the  question  of  the 
issue  of  such  bonds  to  a  vote  of  the  peo- 
ple, and  they  ratified  the  proposition,  and 
such  bonds  were  issued  and  sold.  The 
council  having  included  in  its  estimate  of 
expenditures  for  the  year  1890  the  sum  of 
f  1,^  to  pay  interest  on  suid  bonds,  and 
levied  taxes  including  it,  J.  W.  Gallaher 


and  B.  W.  Price,  tax-payers  and  owner* 
of  property  in  the  city,  suing  for  them 
selves  and  all  cither  tax-payers  and  prop- 
erty owners  of  said  city,  upon  a  bill  by 
them  against  the  city  and  Robert  Low.lts 
marshal,  obtained  an  iajnnction  restrain- 
ing the  collection  of  a  certain  per  centum 
of  the  taxes  wlthjn  the  city  on  property, 
and  especially  that  percentnm  of  the  taxes 
imposed  on  said  Oallaher  and  Price;  and, 
the  circuit  court  of  Marshall  county  hav- 
ing overruled  a  motion  to  dissolvesaid  in- 
junction, the  city  of  Monndsville  has  ap- 
pealed to  this  court  from  the  order  over- 
ruling said  motion.  We  shall  not  decide 
the  merits  of  this  controversy,  and  deem 
It  improper  to  do  so,  for  the  t^ason  that 
we  are  of  opinion  that  the  defense  of  rea 
Judicata  made  by  appellants  ends  this  pres- 
ent cause.  The  plaintiffs  in  the  present 
cause,  together  with  three  others,  suing 
for  themselves  and  all  other  tax-payers  of 
the  city  of  Monndsville,  before  the  bonds 
issued,  obtained  an  Injunction  to  restrain 
their  issue  and  sale,  and  that  injunction 
was  on  the  2d  of  May,  1890,  dissolved, 
but  the  bill  was  not  dismissed.  There 
was  no  appeal  from  this  order,  and  the 
same  stands  In  full  force.  An  examina- 
tion of  the  books  has  brought  me  to  the 
conclusion  that  the  essential  elements  of 
rea  judicata  are  present  in  the  case  to 
make  that  order  an  estoppel  to  this  suit. 
"The  essential  conditions  under  which  the 
plea  of  KB  Judicata  becomes  applicable 
are  the  Identity  of  the  thing  demanded, 
the  identity  of  the  cause  of  demand,  and 
of  the  parties  In  the  character  in  which 
they  are  litigants."  Herm.  Estop.  $  10:;. 
What  was  the  thing  demanded  In  the 
former  suit?  The  bill  alleged  that  the 
council  of  Monndsville  passed  an  ordi- 
nance for  the  issue  of  920,000  in  bonds,  sub- 
mitting the  question  of  their  Issue  to  the 
people,  and  making  various  provisions; 
that  the  people  bad  approved  It;  that  the 
city  officers  would  prepare  and  issue  th» 
bonds,  and  deliver  them  to  certain  per- 
sons named  by  the  ordinance  as  commis- 
sioners to  sell  them,  and  that  they  would 
sell  the  same  unless  enjoined.  It  further 
alleged  that  the  ordinance  for  the  Issue  of 
the  bonds  was  null  and  void,  and  that 
any  bondn  Issued  and  sold  under  it  would 
be  void,  because  the  ordinance  was  in 
violation  of  section  8,  art.  10,  of  the 
constitution,  and  also  In  violation  of  a 
statute  entitled  "An  act  authorising  mu- 
nicipal corporations  to  issue  bonds, " 
passed  Decembers,  1878 ;  and  It  prayed  ttat 
an  injunction  be  awarded  restraining  Louis 
B.  Purdy,the  mayor,  and  L.  O.  Brock,  the 
clerk,  from  preparing,  signing,  and  count- 
ersigning and  sealing  and  delivering  the 
bonds  to  H.  W,  Hunter  and  F.  W.  Brown, 
the  commissioners,  and  restraining  the 
latter  from  selling  them.  The  defend- 
ants demurred,  and  answered  admitting 
all  the  facts,  and  contesting  only  the  con- 
tention that  the  ordinance  and  bonds 
were  void;  and  on  this  demurrer,  and  a 
motion  to  dissolve,  the  injunction  was 
dissolved. 

What  Is  the  thing  demanded  In  the  pres- 
ent suit?  The  bill  sets  out  the  same  ordi- 
nance and  vote,  and  states  that  under  the- 
ordinance  the  bonds  had  been  Issued  and 
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placed  In  tbe  hands  of  the  commifEnlonera 
for  sale,  and  that  they  sold  the  same,  and 
that  the  coancU  made  a  levy  of  taxes  for 
the  year  1890,  including  f  1,200,  to  pay  in- 
terest on  tbe  bonds;  and  charges  that  the 
levy  of  taxes  to  pay  such  interest  is  illegal 
becanse  the  bonds  are  null  and  void,  with- 
out saying  wherein  specifically,  leaving  it 
to  be  deduced  as  a  matter  of  law  from  tbe 
faces  of  the  ordinance  and  bond  net  out 
literally  In  tbe  bill.  Now  invalidity  of  the 
ordinance  and  bonds  onder  the  law  is  the 
ground,  the  only  ground,  on  which  an  in- 
junction was  asked  against  the  issue  of 
the  bonds;  and  invalidity  of  the  ordi- 
nance and  bonds  is  also  the  only  ground 
on  which  an  in]uuction  was  asked  against 
the  collection  of  tax  levied  to  pay  inter- 
est, for  no  other  ground  Is  suggested  or 
•^an  be  gathered  from  the  bill.  The 
ground  specified  in  the  first  bill  was  more 
specifically  stated  than  in  the  second,  but 
only  in  the  fact  that  it  alleged  the  nullity 
of  the  ordinance  and  bonds  to  consist  in 
the  violation  of  a  particular  section  of  the 
constitution  and  a  particular  statute, 
while  tbe  second  bill  alleges  the  ordinance 
«nd  bonds  to  be  void,  without  saying 
why,  leaving  It  to  be  inferred  from  the  or- 
dinance and  bonds  set  out.  Invalidity  of 
ordinance  and  bonds  is  the  point  of  both 
bills,— a  Judicial  sentence  of  their  nullity  on 
identically  tbe  same  facts  is  the  thing  de- 
manded, the  relief  sought,  by  both.  The 
«ne  was  for  an  Inlnnctlon  against  their  is- 
sue ;  the  other,  owing  to  the  further  facts, 
occurring  later,  that  they  bad  Issued,  and 
taxes  had  been  levied  to  pay  interest,  was 
to  enjoin  tbe  collection.  If  the  parties  are 
the  same  In  both  suits,  and  the  decree 
bad  dissolved  tbe  injunction  and  dis- 
missed the  bUl,  thus  holding  the  ordinance 
and  bonds  valid,  could  tbe  same  parties 
torn  around  and  enjoin  taxes  levied  to 
pay  bonds  so  held  valid?  I  think  nut. 
Why  not?  Because  of  tbe  decision  hold- 
ing the  bonds  valid.  It  would  have  put 
on  them  the  stamp  of  validity.  This  is 
Just  what  was  done  by  the  order  of  dis- 
solution, in  tbe  first  suit.  There  is  iden- 
tity in  tbe  snbject-matterof  the  two  suits. 
The  question  of  tbe  validity  of  the  bonds 
arose  and  was  necessarily  decided  in  the 
first.  This  court  said  in  McCoy  v.  McCoy, 
29  W.  Va.  794.  2  S.  E.  Rep.  809.  that  "  tbe 
conclusiveness  of  the  Judgment  or  decree 
«xtends,  beyond  what  may  appear  on  its 
face,  to  every  allegation  which  has  been 
made  on  tbe  one  side,  and  denied  on  tbe 
other,  and  was  in  issue  and  determined  in 
tbe  courseof  the  proceeding.  If  It  appears 
by  tbe  record  that  the  point  in  controver- 
sy was  necessarily  decided  in  the  firatsuit, 
whether  upon  the  law  on  demurrer  or  up- 
on the  facts  In  issue,  it  cannot  be  again 
considered  in  any  subsequent  suit  between 
any  of  the  parties  or  their  privies. "  The 
same  facts  were  stated  in  both  bills. 
Inhere  was  no  issue  on  them.  It  was  a  de- 
-cision  on  the  law  of  the  case  on  demurrer 
and  motion  to  dissolve.  Tbe  pith  and 
point  of  tbe  litigation  was  inevitably  de- 
cided,  for  without  it  the  order  of  dissolu- 
tion could  not  have  been  made.  The  same 
facts  sustain  the  claim  in  both  bills.  "If 
It  be  doubtful  whether  the  second  suit  Is 
'wought  for  the  same  cause.  It  Is  a  proper 


test  to  consider  whether  tbe  same  evi- 
dence would  sustain  both  actions  and 
what  was  the  particular  point  or  matter 
determined  in  the  former  action. "  Harm. 
Estop.  8§  1272,  111;  Bigelow,  Estop.  79. 
It  is  tbe  true  test.  Freem.  Judgm.  S  259. 
The  principle  runs  through  nearly  all 
American  cases  that  a  Judgment  is  con- 
clusive If  onthedlrect  point, though  tbeob- 
Jectof  the  two  suits  be  dlBerent,  says  Free- 
man on  Judgments,  S  254.  Thus,  I  think  It 
clear  that  two  elements  necessary  ander 
tbe  plea  of  ree  JndkatA  are  here,  namely, 
identity  of  the  thing  demanded,  and  iden- 
tity of  the  cause  of  demand  or  cause  of 
suit.  Next,  is  there  identity  of  parties? 
Certainly,  tbe  plain tifia  here,  having  been 

?ilaintins  in  the  former  bill,  cannot  set  np 
hat  there  were  three  other  plaintiffs. 
They  asked  only  tbe  samething.  The  case 
of  Western  M.  «  M.  Co.  v.  Virginia  C.  C. 
Co.,  10  W.Va.  250,  holds  "  that  it  is  not  nec- 
essary that  precisely  the  same  parties 
were  plaintiffs  and  defendants  in  tbe  two 
suits,  provided  tbe  same  subject  in  con- 
troversy between  two  or  more  of  the  par- 
ties, plaintiffs  and  defendants  to  tbe  two 
suits,  respectively,  has  been  In  the  former 
suit  directly  in  issue  and  decided. "  Tbe 
fact  that  others  are  concluded  as  well  as 
they  cannot  enable  the  plaintiffs  to  es- 
cape the  effect  of  the  decision.  Herm.  Es- 
top. §194;  Freem.  Judgm.  S  ISO;  Thomp- 
son V.Roberts, 24  How.  283.  And,  outside 
of  this,  tbe  fact  that  the  second  bill,  as 
did  the  first,  makes  its  piaintlB  sne  for 
themselves  and  all  other  tax-payers, 
would  include  the  three  former  plaintiffs 
omitted  from  the  present  bill  by  name. 
So  both  bills  are,  in  law,  by  the  same 
plaintiffs.  As  to  the  defendants :  In  tbe 
first  suit  they  were  tbe  mayor,  the  clerk 
of  the  council,  and  two  commissioners  ap- 
pointed by  the  ordinance  tosell  the  bonds, 
all  city  ofilcials,  representing  and  acting 
for  It,  and  it  alone,  without  private  inter- 
est ;  while  the  defendants  in  this  bill  are 
the  city  of  Moundsville  and  Robert  Lowe, 
its  marshal,  without  private  interest. 
Tbe  public  interest  or  authority,  that  on- 
ly is  represented  by  tbe  defendants  in  both 
bills,  in  State  v.  Railroad  Co.,  18  S.  C. 
290,  a  bill  by  tax-payers  to  enjoin  county 
commissioners  from  issuing  bonds  was 
dismissed  on  its  merits,  and  the  decree 
was  held  a  bar  to  an  action  in  tbe  name 
of  the  state  at  the  relation  of  other  tax- 

gayers  against  tbe  commissioners  and 
oldera  of  the  bonds  to  have  the  bonds 
adjudged  illegal  and  void.  The  same 
point  or  question— validity  of  the  bonds 
—had  in  that  case,  as  in  this,  been  passed 
on.  The  defendants  in  the  first  suit  repre- 
sented the  city.  I  do  not  say  that  in  any 
eaae,—aa,  for  instance,  a  Judgment  against 
a  town  In  a  case  to  which  only  the  mayor 
or  other  o£9cers  were  parties,  and  the 
town  not, — the  town  having  capacity  to 
sue  and  be  sued  as  a  corporate  being,  the 
town  would  be  bound ;  but  in  this  partic- 
ular matter  tbe  mayor  and  clerk  were 
made  agents  to  sign,  countersign,  and  de> 
liver  the  bonds,  and  tbe  commissioner's 
agents  to  receive  and  sell  them,  and, 
though  tbe  city  was  not  a  formal  defend- 
ant, yet  in  this  instance  these  agents  rep- 
resented it  fully.  Can  it  be  said  that  If  tbe 
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Injnnetloii  had  been  i>erpetnated,  or, 
while  It  stood,  the  dtyconld  hare  gone 
on,  and  lasaed  the  bonds?  I  think  not. 
It  bad  appointed  others  to  act  for  it  berfr. 
In,  and  tney  were  enjoined.  Herm.  Estop. 
S  166,  says:  "An  action  is  t>etween  the 
same  parties,  so  as  to  be  within  the  prin- 
ciple of  rea  Judicata,  not  only  whtn  the 
same  persons  are  parties,  bat  when  they 
have  appeared  by  their  agents  and  repre- 
sentatives. " 

Another  point  snggested  tomeserioos 
donbt  wbeUier  the  principle  of  na  Judica- 
ta would  apply.  It  is  a  principle  that,  to 
sapport  the  theory  of  mer  Judicata,  the 
Judgment  or  decree  mnst  he  final,  and  it 
Im  broadly  laid  down  In  Virginia  decisions 
that  an  injunction  may  at  any  time  be 
reinstated.  Radford  v.  Iniies,  1  Uen.  ft  M. 
7.  But  I  conclude  that  such  reinstate- 
ment Is  not  as  a  matter  of  coarse,  bnt 
cause  must  be  shown  by  further  evidence 
daring  the  pendency  of  the  case.  Toll 
Bridge  v.  Free  Bridge,  1  Rand.  (Ya.)  206; 
North  V.  Perrow,  4  Rand.  (Va.)  4;  Bart. 
Cb.  Pr.  470.  But  at  any  rate,  until  rein- 
statement or  reversal,  there  stands  the  or- 
der of  dissolution,  adjudging  the  law  of 
the  case  on  the  facts.  Our  statute  (Code 
18S7,  c.  186,  S 1,  cl.7)  sofar  makes  an  order, 
either  dissolving  or  refusing  to  dissolve 
an  Injnnction,  final  in  nature  as  to  allotv 
an  appeal  from  it.  Outside  that  statute, 
tbe  authorities  conflicted  as  to  right  to 
appeal,  but  tbe  weight  was  against  It. 
Perhaps  It  may  be  said  that  the  stronger 
cases  held  that,  wherothe  dissolution  was 
on  tbe  merits,  it  was  appealable.  Where 
no  relief  was  sought  but  an  Injnnction, 
an  order  of  dissolution  would  be  final. 
Bart.  Ch.  Pr.  472;  High,  InJ.  §  1706.  The 
bill  in  the  first  case  here  sought  no  other 
relief.  Bnt  in  Ytrgtnla,  outside  that  stat- 
ute, it  was  hdd  that  an  appeal  would  lie 
from  an  order  dissolving  or  refusing  to 
dissolve.  The  case  of  Railroad  Co.  v. 
City  of  Wheeling,  13  Grat.  67,  was  under 
that  statute,  but  the  opinion  shows  that 
It  was  only  declaratory  of  what  already 
was  the  law.  JndgeMoNouaicsays:  "As 
to  tbe  objection  that  no  appeal  lies  from 
tbe  other  order.  It  being  a  mere  refusal  of 
the  Judge  in  vacation  to  dissolve  the  in- 
junction, and  not  an  order  adjudicating 
tbe  principles  of  the  cause,  there  seems  to 
be  no  substantial  difference  between  the 
provision  on  this  snbjectln  the  Code  (page 
682,  c.  182,  §  3)  and  the  law  as  it  existed 
wben  the  Code  took  effect.  In  Lomax  v. 
Plcot,  2  Rand.  (Va.)  817,  it  was  decided 
that  an  order  overruling  a  motion  to  dis- 
solve an  Injunction  might  come  within  the 
terms  of  the  law  allowing  appeals  from 
Interlocutory  orders,  and  within  the  mis- 
chief intended  to  be  remedied  by  that 
law. "  So,  also,  in  Talley  v.  Tyree,  2  Rob. 
(Ya.)  600.  J\idge  Monccrb  said  the  refusal 
to  dissolve,  in  the  case  in  18  Orat.,  supra, 
adjudicated  the  principles  of  the  cause, 
and  the  two  prior  Virginia  casss  cited 
proceeded  on  that  ground.  It  a  refusal  to 
dissolve  adjudicates  principles,  certainly, 
a  fortiori  perhaps,  docs  dissolntion.  And 
in  this  ease  the  dissolution  left  nothing  yet 
to  be  decided,  the  question  of  the  validity 
of  the  bonds  being  the  sole  point  of  litiga- 
tion.   Therefore  the  order  refusing  to  dis- 


solve the  Injunction  is  reversed,  and  this 
court,  making  such  order  as  the  circuit 
court  should  have  made,  doth  adjudge, 
order,  and  decree  that  said  injunction  oe 
dissolved,  and  the  bill  dismissed. 

LcoAS,  P.,  and  Enolish  and  Holt,  JJ., 
concur. 


BUBNKB  T.  HRTBNBB. 

(au^prwM  Court  oT  Appeal*  of  Weft  Viratnia. 
Jfeb.  11. 1891.) 

Kh  Adtuskuta— Failcbb  to  Apfsai. 

1.  A  final  adjndlostlon  of  a  court  of  compe- 
tent Jurisdietlon  npon  the  merits  of  aoontroversy, 
so  long  as  It  remains  nnreversed,  is  a  bur  to  any 
new  salt  for  the  aame  oanse  of  action  between 
the  same  nartiea. 

a.  If  toe  mattw  in  qoestlon  has  been  fully 
tried  upon  an  issue  made  up  on  a  rule  or  motion, 
and  the  Judgment  of  the  court  is  so  far  final  that 
an  appeal  would  lie,  then,  so  long  as  such  Judg- 
ment remains  nnreversed  on  review,  rehearing, 
appwl.  or  otherwise,  no  new  suit  oan  be  prose- 
oated  between  the  same  parties  to  reopen  the 
same  Question. 

8.  when  in  a  suit  in  ohanoery  a  porohaser  at 
a  Jndloial  sale  moves  the  court  for  a  rule  against 
the  former  owner  to  show  cause  why  the  pur- 
chaser should  not  be  awarded  a  writ  of  posses- 
sion, and  the  former  owner  files  an  elaborate  an- 
swer to  the  rule  in  the  nature  of  a  oroes-bill, 
claiming  a  right  to  the  possession  upon  equitable 
grounds  bearing  upon  the  oonaolenoe  of  the  pur- 
chaser, and  fully  set  out  and  the  purchaser  files 
a  speoiul  leplloation,  ana  the  Issue  between  these 
parties  thus  made  up  as  to  their  mutual  rlghta 
is  fairly  tried  by  the  court  upon  extensive  proofs 
on  either  side,  and  a  decree  is  rendered  of  an  ap- 
pealable oharaoter,  such  decree  is  final  betweea 
the  parties  so  long  as  it  remains  unreversed,  and 
the  Issue  thus  decided  cannot  be  reopened  by  aa 
original  suit  Instituted  by  the  losing  par^. 
{aylUUnu  by  the  Court.) 

Appeal  and  anpensedeaa  from  circuit 
court,  Kanawha  coanty. 

H.  S.  Backer,  tor  appellant.  J.  W.  Ar>- 
backle,  tor  appellee. 

Ldoas,  p.  On  the  6th  day  of  June,  1887,. 
Allen  O.  Burner  filed  his  bill  in  chancery 
against  Uriah  Bevener,  in  which  be  set 
out  that  a  certain  creditor  of  his  had 
brought  a  suit  against  him  in  the  circuit 
court  of  Pocahontas  county  to  subject  his 
lands  for  the  payment  of  bis  debts;  that 
in  said  suit  (Arbogast  v.  Burner,  etc.)  a 
tract  of  164  acres,  and  au  undivided  one- 
fourth  interest  in  a  large  mountain  tract, 
were  advertised  to  be  sold  by  R.  8.  Turk, 
special  commissioner,  on  the  4th  day  oi 
April,  1881.  The  bill  further  alleges  that 
on  tbe  day  of  sale  the  defendant,  Uriah 
Havener,  entered  into  a  parol  contract 
with  him  as  follows:  "That  he.  Havener, 
would  buy  the  land  at  said  commission- 
er's sale  In  his  own  name,  bat  for  tbe  use 
and  benefit  of  this  complainant;  and  that 
he  was  to  make  the  cash  payment,  and 
give  his  own  bonds  for  the  deferred  pay- 
ment of  the  purchase  money.  That  com- 
plainant was  by  said  agreement  to  refund 
the  cash  payment  to  said  Hevener,  and 
pay  the  bonds  of  Hevener  for  the  deterred 
payments  as  they  became  due,  and,  in  tbe 
event  complainant  failed  to  pay  the  de- 
ferred payments  as  they  became  due,  said 
Hevener,  In  the  event  he  paid  the  said 
bonds,  was  to  hold  tbe  said  lands  in  trust 
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to  flecare  tbe  repayment  to  him  of  allmon- 
ey  be  so  paid,  and  a  small  debt  complain- 
ant owed  blm.  Complainant  farther  al- 
leges be  was  to  remain  In  poBaesaion  and 
control  of  the  said  lands,  and  to  have  the 
full  use  and  benefit  arlslnfr  therefrom. "  The 
bill  then  goes  on  to  allege  that  on  the  day 
of  sale  the  defendant,  Hevener,  bid  upon 
the  land,  and,  finding  one  Krletler  bid- 
ding against  htm,  be  Induced  Krietler  to 
stop  bidding,  by  telliog  him  be  was  bidding 
on  tbe  land  tor  tbe  Dse  of  complainant.  Tbe 
lands,  by  reason  of  mistake  of  tbe  auction- 
eer, were  knocked  down  to  one  J.  H.  Arho- 
gast  at  91 ,280,  both  Hevener  and  Arbogast 
claiming  the  bid.  "That  complainant  then 
agreed  with  Hevener  to  further  secure  blm 
with  said  land,  it  be,  Hevener,  would  se- 
cureforcomplatnanta debtbeowed  tosatd 
Arbogast  of  about  f400,  when  Arbngast 
would  surrender  bis  bid  to  Hevener,  and 
allow  the  sale  to  be  conflrmed  to  said 
Hevener,  as  he  and  complainant  bad  al- 
ready agreed  upon.  That  this  agreement 
was  perfectly  understood,  and  made  be- 
fore this  sale  was  contirmed  to  Hevener, 
as  it  was,  at  f  1,280. "  The  bill  proceeds  to 
allege  further  that  the  complainant  repaid 
toHeyener  the  cash  payment,  and  a  small 
amount  on  tbe  other  debt,  which  defend- 
ant bad  assumed  to  Arbogast,  and  that 
complainant  ha*  continued  in  uninter- 
rnpted  possession  of  tbe  lands  from  the 
4th  day  of  April,  1881.  He  also  alleges 
that  in  the  spring  of  1882.  N.  T.  Payne,  a 
lumber  dealer,  to  whom  plaintiff  bad  sold 
a  large  quantity  of  timber,  offered  to  re- 
pay to  said  Hevener  for  complainant  tbe 
amount  he  bad  paid  out  for  the  Burner 
lands,  but  Hevener  refnsed  to  accept  or 
receive  tbe  money  from  or  tbrongh  said 
Payne ;  and  that  the  defendant,  Hevener, 
having  taken  up  all  bis  bonds  for  deferred 
purchase  money,  on  the  14tb  of  July,  1882, 
received  from  tbe  special  commissioner  a 
deed  for  tbe  land.  That  in  the  summer  of 
1885  defendant  informed  complainant  tbat 
be  bad  sold  tbe  154-acre  tract  called  the 
"Byrd  Place,"  and  shortly  afterwards  ob- 
tained a  Judgment  for  the  possession  in  an 
action  which  la  now  pending  on  appeal  in 
said  circuit  court.  It  is  further  alleged 
that  in  the  original  suit,  in  which  tbe 
lands  were  sold,  defendant  baa  obtained  a 
rule  against  tbe  complainant  to  show 
cause  why  a  writ  of  possession  should  not 
issue  in  his  favor,  and  that  an  order  was 
made  at  the  April  term,  1887,  directing  a 
writ  of  possession  to  issue;  and  the  pro- 
ceedings had  and  evidence  taken  under 
said  rule  are  exhibited  as  a  part  of  tbe 
bill.  The  relief  asked  by  the  bill  is  for  spe- 
cific execution  of  the  parol  contract  above 
set  out;  tbat  the  deed  of  July  14, 1882,  be 
treated  as  a  trust-deed  only,  and  that  the 
cause  be  referred  to  a  commissioner  to  as- 
certain tbe  amounts  properly  due  from 
complainant  to  defendant,  and  that,  if 
they  are  liens  upon  said  lands,  a  fair  and 
proper  sale  of  the  lands  be  madeto  satisfy 
tbem ;  and  tbat  the  defendant  be  enlolned 
and  restrained  from  taking  possession  of 
said  lands  or  executing  any  writ  of  pos- 
session until  such  fair  and  proper  sale  can 
be  made;  and  for  general  relief.  Injunc- 
tion was  granted  as  prayed  in  the  bill  on 
the  80th  day  of  May,  1887.    On  tbe  24tb 


day  of  June,  1887,  Hevener  answered  the 
bill,  and  demurred  to  the  same.  In  bis 
answer  be  denies  generally  each  and  every 
allegation,  charge,  and  Insinuation  In  said 
bill  set  forth.  He  pleads  also  tbat  tbe 
proceedings  on  tbe  rule  which  losoed  for 
possession,  and  were  decided  in  bis  favor, 
rendered  the  matter  sought  to  be  put  In 
issue  res  Judicata..  A  large  amount  of 
testimony  was  taken  on  both  sides,  and 
the  cause  was  finally  removed  from  tbe 
circuit  court  of  Pocahontas  county  to  tbe 
circuit  court  of  Kanawha,  wbera,  on  tbe 
18th  day  of  March,  1800,-a  final  decree  was 
rendered,  from  which  an  appeal  has  been 
granted  by  thin  court.  Tbe  final  decree 
complained  of  found  that  the  plaintiff  was 
entitled  to  tbe  relief  prayed  for;  tbat  tbe 
amount  due  Hevener  was  f  2,290.50,  which 
was  ascertained  to  be  a  lien  on  tbe  land. 
J.  W.  Arbuckle  and  H.  8.  Bncker  ww«  ap- 
pointed special  commissionera  to  sell  the 
land.  Before  the  removal  of  tbe  cause, 
however,  from  tbe  clreuit  court  of  Poca- 
bontas  county,  the  Judge  of  that  court,  in 
vacation,  on  notice  and  motion  dissolved 
tbe  Injunction,  but,  sufficient  cause  being 
shown  against  the  same,  no  decree  was 
then  made  as  to  costs  and  damages,  nor 
dismissing  the  bill. 

The  first  asalgnment  of  error  is  tbat  tbe 
bill  should  have  been  dismissed  as  present- 
ing a  case  which  it  shows  to  be  ree  Ju- 
dicata. A  final  adjudication  bya  court  of 
competent  Jurisdiction  upon  the  merits 
of  a  controveray,  so  long  as  it  remains  nn  • 
reversed,  is  a  bar  to  cuiy  new  suit  lietween 
tbe  same  parties  for  tbe  same  cause  of  ac- 
tion. This  is  a  rule  which  attaches  to 
every  system  of  Jurisprudence  worthy  of 
tbe  name,  and  is  no  less  beneficial  to  tbe 
public,  in  order  tbat  there  Mhonld  be  an  end 
of  litigation,  tban  conservative  of  the  pri- 
vate rights  of  litigants  which,  once  deter^ 
mined,  should  not  be  again  called  in  qnes- 
tion.  From  nn  a  priori  view,  we  should 
conclude  tbat,  in  a  court  of  chancery  at 
least,  tbe  form  of  the  proceeding  is  imma- 
terial, provided  the  Judgment  has  been 
reached  upon  tbe  merits,  and  with  full 
opportunity  for  a  fair  hearing.  This  a 
priori  view  we  find  sustained  by  the  an- 
tborlties,  the  more  recent  ones  evincing  a 
general  and  growing  tendency  to  abolish 
the  distinction  between  determinations 
reached  upon  the  trials  of  rules,  motions, 
and  collateral  orders  and  Judgments  npon 
formal  actions  and  suits.  If  tbe  matter 
In  question  has  been  fully  tried  upon  an  is- 
sue made  up  on  a  rule  or  motion,  and  the 
Judgment  of  the  court  isso far  final  that  an 
appeal  would  He,  then,  so  long  as  such 
Judgment  remains  unreversed  on  review, 
rehearing,  appeal,  or  otherwise,  no  new 
suit  can  be  prosecuted  between  tbe  same 
parties  to  reopen  tbe  same  question.  Or- 
dera  made  upon  motions,  petitiona,  or 
rules,  if  they  come  within  the  purview  of 
our  statute,  (chapter  185  of  the  Code.)  are 
appealable  In  like  manner  as  if  entered  on 
any  other  pleadings.  That  chapter,  in  its 
first  section,  provides  tbat  au  appeal  will 
lie  in  any  case  in  chancery  wherein  there 
is  a  decree  or  order  dissolving  or  refusing 
to  dissolve  an  injunction,  or  requiring 
money  to  be  paid,  or  real  estate  to  hesuld, 
or  tbe  possession  of  title  of  the  property 
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to  be  changed,  or  adjudicating  the  priu- 
ciplea  of  the  cause.  A  purchatier  at  a  Ju- 
dicial sale,  when  be  has  any  relief  to  aslc, 
becomes  a  qaasl  party  to  the  canse,  and 
may  proceed  by  motion  or  by  petition  or 
a  rule  to  sbnw  cause,  which  Is,  in  effect,  the 
same  as  a  petition.  2  Canlell,  Ch.  Pr.  1592. 
Applying  these  principles  to  this  case,  we 
find  that  in  the  case  of  Arbogast  t.  Burn- 
er, etc..  Uriah  Hevener,  who  purchased  the 
lands  of  Allen  C.  Burner  at  a  Judicial  sale 
in  said  case,  moved  the  court  for  a  rule 
against  Burner,  who  remained  in  posseA- 
slon  ol  the  labd,  to  show  cause  why  a  writ 
or  poBseHSIon  should  not  be  issued  against 
him  to  remove  Iilm  from  the  lands,  and 
place  the  purchaser,  Hevener,  in  posses- 
sion. This  rule  issued  tiie  22d  day  of  June, 
18S6,  and  on  motion  of  Allen  C.  Burner, 
made  on  the  23d  day  of  June,  1886,  he  was 
$civen  leave  to  file  bis  answer  within  8U 
days  after  the  adjournment  of  the  court. 
Thlsansvier  was  subsequently  filed,  was 
very  elaborate,  and  was  to  all  intents  and 
purposes  a  cross-bill;  so  much  so  that 
the  circuit  court  treated  it  as  a  cross-bill, 
and  permitted  Hevener,  the  purchaser,  to 
file  what  is  styled  a  "replication,"  put- 
ting in  issue  all  the  new  matters  alleged  in 
the  answer  or  cross-bill  of  Burner.  The 
Issue  having  been  thus  made  up,  a  large 
amount  of  testimony  was  taken  upon 
either  side,  and  the  matter  finally  came  up 
before  the  court  for  bearing,  and  the  court 
reached  a  decision,  and  entered  an  order 
upon  the  6th  day  of  April,  1887.  A  decree 
was  entered  reciting  the  papers  formerly 
read,  the  rule,  answer,  replication  to  the 
answer,  and  depositions  of  witnesHes, 
whereupon  it  was  decreed  as  follows: 
"Tbiscourt  being  of  the  opinion  that  there 
is  nothing  In  the  cause  shown  to  deprive 
Uriah  Hevener  of  the  writ  of  possession  In 
the  rule  mentioned.  It  is  adjudged,  ordered, 
and  decreed  that,  upon  application  of 
IJriah  Hevener,  the  cleric  of  UiIh  court  issue 
a  writ  of  possession  for  the  land  em- 
braced in  a  deed  from  R.  S.  Turk,  special 
commissioner  in  this  canse,  to  said  Uriah 
Hevener,  dated  the  14th  day  of  July,  1882, 
directed  to  the  sheriff  of  this  county, 
whose  duty  it  shall  be  to  place  said  Hev- 
ener in  possession  of  the  154  acres,  1,160 
acres,  and  SK)4  acres  of  land  embraced  in 
the  said  deed.  It  is  further  adjudged,  or- 
dered, and  decreed  that  Uriah  Hevener  re- 
cover his  costs  in  this  behalf  expended." 
It  was  further  ordered  that  a  suspension 
for  60  days  should  be  had,  to  give  Burner 
an  opportunity  to  appeal,  upon  bis  exe- 
cuting the  usual  bond.  It  was  after  this 
decree  that  Burner  brought  the  suit  now 
tinder  consideration,  and  obtained  an  in- 
Jonctlon  against  the  execution  of  the  writ 
of  possession.  He  files  as  an  exhibit  with 
bis  bill  all  of  the  proceedings  and  record 
nnder  the  rule,  including  the  depositions. 
The  bill  In  his  new  salt  was,  in  substance, 
the  same  as  his  answer  to  the  rule,  and 
Its  prayer  substantially  identical  with  the 
prayer  of  the  answer  to  the  cross-bill. 

looking  at  the  action  of  the  court  from 
an  equitable  stand-point,  we  must  regard 
its  Judgment  In  favor  of  the  purchaser  de- 
claring bim  entitled  to  the  possession  of 
the  land  in  question  as  equivalent  to  the 
dismissal  of  the  cross-bill,  and  a  refusal  of 


the  relief  embraced  In  its  special  prayer, 
or  covered  by  the  general  prayer  tor  relief, 
which  it  also  contained.  The  question, 
then,  is  whether,  in  the  light  of  the  prlnci- 
ples  which  we  have  already  laid  down. 
Burner,  tlie  plaintiff  in  the  suit,  was  not 
estopped  by  the  former  adjudication.  As 
before  observed,  the  older  authorities  are 
not  quite  so  emphatic  upon  the  subject  of 
estoppel  upon  a  decision  by  motion  as 
those  of  more  recent  date.  Thus  Mr.  Blge- 
low,  on  page  56  of  the  edition  of  1886  of  his 
treatise  on  the  Law  of  Estoppel,  observes: 
"The  Judgment  further  should  have  been 
final.  We  have  seen  that  a  preliminary 
decree  or  Judgment,  or  a  decision  upon  a 
motion  in  the  course  of  a  trial,  cannot 
ordinarily  result.  If  the  case  go  no  further, 
in  precluding  the  parties  from  drawing  the 
matter  into  issue  again.  The  case  must 
have  gone  to  a  complete  termination,  so 
that  nothing  more  is  necessary  to  settle 
the  rights  of  the  parties  or  the  extent  of 
those  rights.  Thus,  an  order  in  garnish- 
ment, directing  the  garnishee  to  deliver 
certain  property  of  the  defendant  to  the 
sheriff  for  sale,  from  the  proceeds  of  which 
the  garnitfhee  is  to  be  paid  a  sum  named 
in  the  order,  is  not  an  adjudication  that 
the  defendant  owes  the  garnishee  the 
amount  fixed  by  the  order,  unless  there 
was  an  Issue  concerning  the  sum  due." 
On  the  other  hand.  In  an  edition  of  the 
same  date,  Mr.  Herman  says:  "A  motion 
is  an  application  made  to  a  Judgeor  chan- 
cellor or  to  the  same  parties  when  consti- 
tuting a  court  in  open  court  for  the  pur- 
pose of  obtaining  a  rule  or  order  directing 
some  act  to  be  done  in  favor  of  the  appli- 
cant. This  is  usually  an  Incidental  pro- 
ceeding to  an  action,but  it  may  be  wholly 
distinct  from  that  kind  of  proceeding. 
The  great  variety  of  objects  for  which  this 
class  of  proceedings  are  available  render  it 
impossible  to  classify  the  numerous  adju- 
dications relating  to  them,  and  general 
principles  can  only  be  stated.  There  may 
be  the  following  general  classification 
made:  (1)  Orders  made  upon  motions 
respecting  collateral  questions  arising  In 
the  course  of  a  trial;  (2)  final  orders 
affecting  substautlal  rights,  for  motions 
from  the  determinations  of  which  an  ap- 
peal lies,  and  those  which  are  unappeala- 
ble. All  motions  affecting  the  substantial 
rights  of  parties  are  appealable,  and  there- 
fore final,  unless  reversed  or  modified  by 
an  appellate  tribunal,  and  are  placed  on 
the  same  basis  as  any  final  Judgment. 
Whenever  a  motion  admits  of  grave  dis- 
cussion and  deliberation, and  is  made  part 
of  the  record  of  a  cauRc,  and  subject  to  a  re- 
view in  another  court,  the  decision  by  a 
court  upon  such  motion  is  g^enerally  re- 
garded as  a  final  Judgment  or  adjudica- 
tion, and  the  rule  of  res  Judicata  applies." 
Herm.  Estop.  §  472.  To  the  same  effect  is 
the  authority  of  Mr.  Black  In  his  recent 
and  able  book  on  Judgments,  (2  Black, 
Judgm.  §  691:)  "According  to  the  doctrine 
of  the  earlier  cases,  (and  some  more  recent 
decisions,)  the  determination  of  a  motion 
or  summary  application  is  not  res  Judi- 
cata, so  as  to  prevent  the  parties  from 
drawing  the  same  matters  in  question 
again  in  the  more  regular  form  of  an  ac- 
tion.   Thus  a  party  is  not  estopped  from 
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bringlnir  an  action  to  aet  aalde  a  lodMal 
aale.  made  wltboat  aatfaorlty,  by  the  fact 
that  the  coart  may  have  overraled  a  mo- 
tion to  aet  aaidetbe  order  confirming  anch 
■ale.  So,  where  a  motion  to  open  a  Jadgr- 
ment  rendered  on  a  warrant  of  attorney 
is  refused,  the  party  may  resort  to  equity, 
and  the  denial  ot  aucb  motion  ia  not  such 
a  prior  adjndication  aa  to  bar  him.  But 
it  ia  now  aaid  that  this  rale  no  longer  ob- 
tains in  its  former  atrictneas;  and  regard 
la  now  had  leea  to  the  form  of  the  proceed- 
ing, and  more  to  the  anbatance  and  condi- 
tion of  the  declalon.  Farther,  there  ta  a 
diatinction  to  be  noticed  between  orders 
made  npon  motions  respecting  collateral 
qneatlona  arising  in  the  conrae  of  a  trial 
and  final  orders  atrectingsabatantlal  rights 
and  from  which  an  appeal  lies.  The  latter 
are  na  Judicata,,  and  binding  apon  the 
parties,  nnleas  reversed  or  modified  by  an 
appellate  tribunal.  Following  these  prin- 
dplea,  it  ia  held  that,  when  a  motion  to 
set  aside  a  verdict  is  overruled  and  Jadg- 
ment  rendered  thereon,  a  almilar  motion 
In  a  aabseqaent  suit  between  the  same 
parties,  or  their  priyies  in  estate,  to  set 
aside  a  verdict  settling  the  samequentions 
in  the  same  way,  must  be  overraled.  So, 
to  a  complaint  by  a  Judgment  defendant 
to  haTe  a  Jodgment  declared  satisfied  it  is 
a  good  answer  on  the  part  of  thejudgment 
plalntltt  that  the  same  matters  alleged  in 
the  complaint  were  set  up  in  answer  to  a 
motion  for  leave  to  issue  execution  on  the 
Judgment,  and  that  such  matters  were  in 
thatproceedingadjndlcated.  In  Louisiana 
it  is  held  that,  if  the  form  ot  procedure  by 
rule  instead  ot  injunction  to  arreat  an  ex- 
ecution has  been  adopted  without  objec- 
tion, and  a  decision  rendered  thereon  after 
iaane  Joined  on  the  merits,  the  defendant 
in  execution,  by  whom  the  rule  was  taken, 
cannot  afterwards  renew  the  litigation  by 
resorting  to  an  Injunction."  Although  In 
our  own  state  we  have  no  adjudication 
upon  this  Immediate  point  which  I  have 
been  discussing,  yet  the  principles  an- 
nounced in  our  own  decisions  fully  war- 
rant the  condnslon  which  I  have  reached. 
In  the  case  of  Oallaher  v.  City  ot  Mounds- 
Tille.  ante  869,  (decided  at  the  present 
term,)  the  cases  will  be  found  collated, 
and  that  case  Itself  is  a  strong  authority 
in  favor  ot  the  conclusion  I  have  reached. 
Western  M.  ft  M.  Co.  v.  Virginia  C.  C.  Co., 
10  W.  Va.  260;  Henry  v.  Davis,  18  W.  Va. 
280;  Mason  v.  Bridge  Co.,  20  W.  Ta.  228; 
Wandling  v.  Straw,  25  W.  Va.  692;  McCoy 
V.  McCoy,  20  W.  Va.  794,  2  8.  E.  Rep,  809. 
I  am  of  opinion,  therefore,  and  tor  the  rea- 
sons stated,  that  the  plea  ot  rea  Judicata 
should  have  been  sustained  by  the  circuit 
court,  and  the  bill  dismissed.  The  decree 
of  the  circuit  court  ot  Kanawha  county 
must  be  reversed. 

English    and    Branhom,  JJ.,   eoncor. 
Holt,  J.,  absent. 


Statb,  to  Use  ot  Lett,  t.  Mbdfobd  at  al. 
Owprana  Court  cf  Appeala  of  Wat  Vlirglnla. 

iNJTmcnoK— DisaoLtmoN— DutAQis. 
A  reasonable  amount  paid  as  compensation 
to  ooansel  as  an  Item  ot  the  expense  necessarily 


ineomd  ia  prooorlng  tlie  dlaadtntioB  «f  ■■  fn- 
Jimetiim  tmogfaUy  obtaiafed  msyheuBMumwa  ia 
a  salt  for  damages  npam  aa  Injuigtiaa  bead. 
lauUalnu  bv  a%a  CMirt.) 

Error  to  circuit  court,  Cabdl  eoun^. 
Ira  J.  McGlaala,  fur  plalntUto  In  error. 
Campbell  A  Holt,  for  defendant  in  error. 

Holt,  J.  This  was  an  action  of  drt»t 
brought  on  the  22d  day  of  October.  18S9, 
in  the  circuit  court  ot  Cabdl  eoon^by  tbe 
atate  for  tbe  benefit  of  Joaera  Levy 
against  Thomas  Medford  and  O.E.Tboni- 
burg  on  an  Injunction  bond.  Defendants* 
demurrer  to  the  declaration  was  oTer- 
ruled,  and  thereupon  defendanta  pleaded 
"conditions  performed,"  "condittons  not 
broken,"  ana**j:ion  daiDoMeatoa."  fsanes 
were  Joined  on  these  pleas,  and  by  con- 
sent a  Jury  was  waived,  and  tiie  matters  o( 
law  and  fact  were  submitted  to  tbe  Jodg:- 
ment  of  the  court,  and,  tbe  conrt  baving 
heard  the  evidence,  fonnd  for  plaintiir  and 
assessed  the  damages  at  f200.  Defend- 
ants below  then  moved  the  court  to  aet 
aplde  the  findina;,  and  grant  tbem  a  new 
trial,  but  tbe  court  overruled  tbe  motion, 
and  gave  Judgment  for  plaintiff  for  tbe 
nae  of  Joseph  Levy.  To  this  niltnjcde>- 
tendanta  excepted,  and  tendered  their  b<ll 
of  exceptions,  which  was  signed  by  the 
Judge  and  made  part  of  the  record,  and 
tbe  case  is  now  here  on  writ  of  error  al- 
Iqwed  defendants.  Tbe  tacts  are  as  follows: 
In  tbe  month  of  February,  1887,  Thomas 
Medford  and  wife  brought  their  bill  of  in- 
junction in  the  circultcourt  of  Cabell  coun- 
ty against  Joseph  Levy  and  wife  to  abate 
and  restrain  a  nuisance  created  and  kept 
up  by  Levy  and  wife,  to  the  aerioua  an- 
noyance ot  plaintiff,  by  defendants*  Im- 
proper occupation  of  a  certain  tenement 
in  the  city  ot  Huntington.  Tbe  injunction 
was  granted,  but  not  to  take  effect  until 
Medford  gave  bond,  with  approved  se- 
curity, in  the  penalty  ot  f  200,  conditioned 
according  to  law.  Accordingly  Thomas 
Medford,  with  O.  E.  Thomburg  as  bis 
surety,  executed  the  Injunction  bond, 
dated  February  18. 1887,  in  the  penalty  of 
f2u0,  conditioned,  amons  other  things, 
that  the  said  Thomas  Medford  would  pay 
all  aucb  costs  as  may  be  awarded  againsc 
him,  and  also  such  damagres  as  should  l)o 
sustained  by  any  person  in  case  paid  In- 
Janctlon  should  be  dissolved.  The  court 
below  made  the  Injanction  perpetual,  and 
appeal  was  taken,  and  this  court  re- 
versed the  decree,  dissolved  the  injunction, 
and  dismissed  the  bill.  Then  this  suit 
was  brought  for  damages  anstained  by 
Levy  by  reason  ot  said  injanction.  On 
the  trial  he  proved  that  for  defending  the 
injunction  and  finally  obtaining  ita  dis- 
solution be  paid  bis  attorney  the  aom  of 
fSOO;  that  such  tee  was  reasonable,  and 
tbe  services  rendered  worth  that  amount; 
and  the  question  here  presented  ia.  ia  the 
defendant  in  tbe  injunction  entitled  to  re- 
ceive a  reasonable  amount  paid  by  him  aa 
counsel  lees  necessarily  expended  in  get- 
ting rid  ot  the  injunction?  No  decision  or 
discussion  of  the  point  has  been  found  in 
any  case  decided  by  this  conrt,  or  by  the 
court  ot  appeals  ot  Virginia  prior  to  the 
formation  ot  this  state,  so  that  in  order 
to  decide  It  we  must  look  to  our  statute. 
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the  reaRon  and  Justice  of  tbe  tbing,  and 
to  the  decisions  on  the  point  elsewhere. 
There  can  be  no  qnestion  that  it  was 
necessary  for  Levy  to  employ  counsel 
aud  pay  them  a  reasonable  compen- 
sation In  order  to  get  rid  ol  the  injunc- 
tion, t«>  take  the  case  to  tbe  appellate 
court,  and  have  the  injunction  dissolved, 
and  that  such  payment  was  tbe  natural, 
direct,  proximate,  actual  result  ol  Med- 
ford's  injunction.  Be  applied  for  tbe  in- 
junction, Itnowing  that  it  could  not  and 
would  not  be  granted  on  any  other 
terms;  henf.-e  the  court  made  it  a  condi- 
tion precedent  that  be  should  gftvea  bond, 
with  good  security,  binding  them  to  pay 
all  such  costs  as  might  be  awarded 
against  him,  and  also  all  such  damag:eB 
as  should  be  Incurred  or  sustained  in 
case  tbe  injunction  should  be  dissolved ; 
and  be  gave  it  under  bis  band  and  seal. 
Therefore  he  bound  himself  by  contract 
to  pay  them  it  such  damages  are  covered 
by  tbe  bond.  It  cannot  be  the  taxable  at- 
torney's fee,  for  that  is  a  part  of  the  tax- 
able costs  mcovered  by  defendant  Medford. 
tbe  payment  of  which  is  expressly  pro- 
vided for  as  costs  in  tbe  Injunction  bond. 
What  Levy  had  to  pay  his  attorneys  to 
get  tbe  decree  below,  making  perpetual 
a  wrongful  injunction,  reversed,  and  the 
inJuDctinn  dissolved,  was  tbe  direct  and 
proximate  result  of  the  operation  of  thetn- 
Janction itself,— as  much  so  as  a  surgeon's 
bill  is  a  result  of  the  negligence  of  a  rail- 
road which  makes  it  necessary  to  call  one 
In  to  attend  a  wounded  passenger.  But 
It  Is  said  it  is  not  allowed  to  enter  into 
tbe  estimation  of  damages  In  any  of  the 
conimon>law  actions  or  in  any  of  the 
Code  substitutes.  The  answer  to  this  is 
tbat  If  Medford  bad  seen  fit  to  go  on 
with  his  suit,  and  mature  It  for  hearing 
without  giving  any  bond,  be  would  not 
have  bad  any  temporary  Injunction,  but 
nevertheless  a  perpetual  one  at  tbe  final 
bearing;  and  after  It  was  dissolved  by 
the  appellate  court,  and  the  suit  dis- 
missed, tbe  question  could  not  have  been 
raised,  because  no  bond  was  given. 
There  was  a  time  In  the  history  of  the 
common  law  when  that  part  of  plaintiff's 
declaration.  "  and  therefore  he  brings  his 
suit,"  etc.,  and  that  part  of  the  Judgment 
of  thecourt,''and  tbat  plaintiff  take  noth- 
ing by  his  bill,  but  for  his  false  clamor  be 
In  mercy,  "etc.,  were  mere  idle  forms.  The 
meaning  and  effect  of  these  phrases  have 
passed  awa.v,  and  the  -words,  even  In  con- 
servative England,  and  In  most  other 
places  except  where  common-law  modes 
of  procedure  still  linger,  are  no  long^er 
used,  but  their  reason  still  lives,  and  has 
shown,  and  Is  still  showing,  itself  In 
many  new  forms,  and  in  none  more  visi- 
bly and  universally  and  with  a  more  gen- 
erally felt  necessity  than  in  Injunctions; 
tbat  Is,  you  may.  bring  an  Injunction  or 
Its  substitute,  but  It  Is  liable,  especially 
when  ex  parte,  to  great  abuse,  an  abuse 
scarcely  realized  except  by  those  who  have 
a  right  to  speak  from  long  observation 
and  experience.  Therefore  y on  may  have 
your  injunction,  but  you  take  It  on  pain  of 
paying  damages,  a  payment  not  Idle  and 
meaningless,  but  which  roust  be  made 
sore  in  case  your  Injunction  falls  aa 
T.128.E.no.l7— 55 


wrongful  and  Texatlons  and  damaglQS> 

Are  we,  because  of  some  single  case  of 
great  abuse,  where  the  hardship  Is  great 
and  the  court  feels  some  delicacy  in  scal- 
ing dnwn  an  exorbitant  fee,  or  tbe  dam- 
age inflicted  Is  past  remedy  In  any  true 
sense,  to  say  tbat  we  will  abolish  the  rem- 
edy of  Injunction?  How  would  or  could 
tbe  English  speaking  people  do  without 
it?  But  it  is  said  to  be  against  public 
policy,  and  that  it  tends  to  lower  the 
standard  of  professional  honor.  The  leg- 
islature has  said  what  shall  be  the  condi- 
tions of  the  injunction  bond,  and  if  it  Is 
against  public  policy,  let  them  make  it 
read,  "sball  pay  such  costs  as  may  be 
swarded,  and  also  such  damages  [not  in- 
cluding any  compensation,  reasouable  or 
other,  paid  to  counsel  for  getting  rid  of 
the  wrongful  injunction]  as  sbaiU  be  in- 
curred or  sustained  by  the  person  injured 
In  case  the  injunction  be  dissolved,"  etc.; 
or  if  exorbitant  fees  tend  to  lower  the 
standard  of  professional  honor,  or  court 
and  Jury  feel  a  delicacy  In  cutting  them 
down  to  fair  and  reasonable  dimensions 
as  between  strangers,  let  a  limit  be  fixed, 
as  was  done  long  ago,  under  an  older  and 
still  more  celebrated  system  of  law. 

But  It  to  contended  that  as  In  the  case  of 
attachments  when  dissolved,  so  in  the  case 
of  an  injunction  when  ancillary  to  an 
original  proceeding,  reasonable  counsel 
feesmay  be  allowed  as  part  of  thedamages 
covered  by  tbe  injunction  bond.  Yet  It  is 
not  no  covered  by  an  Injunction  bond  In 
precisely  the  same  language  it  the  injunc- 
tion is  tbe  relief  sought  by  the  bill.  Citing 
Turnpike  Co.  v.Dulaney,8e  Ky.516,  6  S.  W. 
Bep.690.  lam  at  a  loss  to  see  now  precisely 
the  same  words  In  two  contracts, each  ac- 
cording to  the  same  law,  with  the  same  ob- 
ject In  vie-w,  and  relating  tn  the  same  gen- 
eral subject-matter,  can  have  such  differ^ 
ent  meanlngrs  and  effect.  On  the  contrary. 
High,  InJ.  (8d  Ed.,  §  I6M)  says  as  the  re- 
sult of  the  authorities:  "The  allowance  of 
counsel  fees  as  damages  upon  dissolving 
an  Injunction  Is  based  upon  the  fact  that 
defendant  has  been  compelled  to  employ 
aid  In  ridding  himself  of  an  unjust  restric- 
tion which  has  been  placed  upon  him  by 
the  action  of  the  plaintiff,  aud  tbe  true 
test  with  regard  to  the  allowance  of  coun- 
sel fees  as  damages  woald  seem  to  be  that  if 
they  are  necessarily  incurred  In  procuring 
the  dissolution  of  thelnjunction,  when  that 
Is  the  sole  relief  sought  by  the  action,  (tbe 
bill,)  they  may  be  recovered ;  but  if  tbe  In- 
junction Is  only  ancillary  to  the  principal 
object  of  the  action,  and  tbe  liability  for 
counsel  fees  is  Incurred  in  defending  the  ac- 
tion generally,  the  dissolution  of  theln- 
junction being  only  Incidental  to  the  re- 
sult, then  such  fees  cannot  be  recovered." 
Tbepropositionthat  a  reasonable  amount 
of  compensation  paid  as  counsel  fees  in 
procuring  the  dissolution  of  a  wrongful  In- 
junction may  be  recovered  in  an  action  on 
the  bond  as  a  damage  "Incurred  as  di- 
rect and  Immediate  as  any  other"  seems 
to  be  sustained  by  a  decided  preponder- 
ance of  authority.  Mr.  High  regards  it  as 
the  well-settled  doctrine,  notwithstanding 
the  cases  of  Oelrlcks  v.  Spain.  15  Wall,  ail ; 
Oliphint  V.  Mansfield,  86  Ark.  191;  and 
Sbnsenig  v.  Parry,  118  Fa.  St.  116,  6Atl. 
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Rep.  11 ;  and  be  citeH  some  80  caeee  from  15 
Btat«s  in  support  ot  bis  position.  HIl. 
InJ.  «2d  Ed.)  p.  87,  SM.  lays  down  the 
same  doctrine  as  tbe  result  of  the  aatbor- 
Itles:  "Counsel  fees  necessarily  incurred 
in  defense  of  an  injnnctlon  not  consequen- 
tial on  other  inquiries,  but  direct  and  im- 
mediate, may  be  recovered  on  the  bond." 
The  same  general  doctrine  is  laid  down  in  10 
Amer.  &  Eng.  Enc.  Law,  990 ;  so  In  2  Snth. 
Dam.  p.  65;  1  Sedg.  Dam.  (7th  Ed.)  pp.  178. 
178,  and  note;  2  Sedg.  Dam.  (7th  Ed.)  p. 
208,  and  note;  Field,  Dam.  442.  It  would 
be  a  waste  of  time,  and  to  no  useful  pur- 
pose, to  take  up  one  by  one  the  many 
cases  cited  by  defendant  in  error  Those 
cited  by  appellant  have  been  expressly  re- 
ferred to,  and  in  a  general  way  comment- 
ed on,  abo7e,colIectlveIy.  Injunctions  are 
liable  to  abuse.  The  bond  is  intended  to 
mitigate  it.  Counsel  fees  are  sometimes  ex- 
orbitant, but  for  this  the  courts  must  ap- 
ply the  remedy  when  it  is  their  business  to 
grant  or  allow  them.  Although  I  can  cer- 
tainly recall  no  instance  within  my  own 
observation,  yet  I  think  I  can  safely  say 
that  reasonable  counsel  fees  have  been  in 
some  of  our  circuit  courts  allowed  to  be 
fixed  as  a  part  of  the  damages  embraced 
by  tbe  injunction  bond.  Bach  tees  must 
bare  been  in  truth  reasonable,  tor  they 
have  never  been  complained  of,  (perhaps 
too  small  for  appellate  Jurisdiction,)  so 
that  we  have  no  case  on  the  subject.  But 
it  it  riiould  be  found  liable  to  abuse  and 
against  sound  policy  the  remedy  is  plain 
and  simple',— expressly  except  them  in  the 
injunction  bond.  That  they  are  compre- 
hended as  the  law  now  stands,  I  haye  but 
little  doubt;  and  if  comprehended,  being 
a  matter  of  contract,  prescribed  by  the 
legislature,  the  courts  have  no  right  to 
exclude  them  on  grounds  of  public  policy, 
of  delicacy,  or  of  liability  to  abuse.  For 
the  reasons  given  we  are  of  opinion  there 
is  no  error  in  tbe  Judgment  complained  ot, 
and  it  is  affirmed. 

Enoubh  and  Bbannon,  JJ.,  concur.  Lu- 
cas, P.,  absent. 


RuMBEY  et  al.  V.  Laidlbt. 


(Supreme  Cvuirt 


)f  Appeal*  of  Weft  Virglmia. 
Feb.  771891.) 


EiOBTS  or  Plkdobob— Faii.iib>  to  EHTOBOi  Gov- 

IJLTEBAI.S— LlLCHBS. 

1.  Where  a  party  who  is  indebted  ezeoutee 
Ills  notes  to  bis  creditor  payable  at  different 
Umes,  and  anbaequently  assigns  and  transfers 
non- negotiable  notes wtuoh  beholds  against  other 
parties  to  said  creditor  as  collateral  security  for 
the  payment  of  his  notes  held  by  said  creditor, 
It  is  the  doty  of  su^  creditor  to  use  reasonable 
care  and  diligence  to  make  said  notes,  received 
as  collateral  secnrity,  available,  and  If,  by  negli- 
gence or  laches  on  Us  part,  said  collaterals,  or 
any  of  them,  are  lost,  the  loss  should  be  borne  hy 
inch  creditor. 

3.  A  note  for  S500  against  two  parties  was  as- 
signed by  a  debtor  to  his  creditor  as  collateral 
security  for  a  pre-existing  debt  One  of  the  mak- 
ers of  said  note  was  dead  at  the  time  said  note 
was  assigned,  and  it  was  on  file  before  a  commis- 
sioner in  a  creditors'  suit  to  settle  said  deceased 
maker's  estate.  Kothing  was  ever  done  by  said 
creditor  to  hasten  the  collection  of  said  note 
against  either  of  the  makers  thereof,  but  said 
aradltor  xeoelved  tl91.70  from  said  creditors'  sttll 


90  yeaza  after  said  transfer  was  aade.  In  a  rait 
brought  by  said  creditor  upon  said  original  in- 
debtedness, held,  that  said  creditor  had  not  used 
that  diligence  which  the  law  requires  with  ref- 
erence to  the  collection  of  sidd  collaterals,  and 
tbat  said  debtor  was  entitled  to  charge  said  cred- 
itor with  the  amount  thereof. 
{Syllabus  by  the  Court.) 

Error  to  circuit  court,  Cabell  county. 
SimmaA  JBbbIow,  tor  plalntifls  in  error. 
W.  8.  Laidl^;  tor  defendant  in  error. 

ENOI.IBH,  J.    George  S.  Laidley,  being 
Indebted  to  James   M.  Enmsey,    Joaiah 
Roads,  and  Joseph  O.  Reed,  partners  do- 
ing business  as  Rumsey,  Roads  &  Reed, 
executed  to  them  four  notes,  all  dated  the 
4th  day  of  November,  1887,— one  tor  $846..%, 
payable  90  days  after  date,  to  tbdr  or- 
der, at  their  counting-room,  Portsmouth, 
Ohio;  one  tor  f  181.50,    payable  30   days 
after  date,  to  their  order,  at  the  same 
iriace;  one  for  ¥182.40.  payable60da78after 
date,  to  their  order,  at  their  said  count- 
ing-room; and  another  for  $180.68,  pay- 
able to  their  order,  60  days  after  date,  at 
their  counting-room  aforesaid.  Ontbel4tb 
day  ot  April,  1868,    the  following  paper 
was  signed  by  said  firm  of  Rumsey,  Boads 
&  Reed  and  said  €N>orge  S.  Laidley:    "Be^ 
ceived  of   Mr.  George   8.  Laidley,  aa  fol- 
lows :   His  claim  of  a  certain  note  ot  John 
Morrlsand  James  R.  Morris,  to  ordo-  ot 
C.  T.  Everett,  dated  Dec.  1,  '61,  payable  on 
or  before  Jan.  1,  '64,  eallinsr  for  ($500)  Ove 
hundred  dollars,   and   drawing    interest 
from  Its  date,  accompanied  with  a  copy 
of  said  note  certified   by  Jos.  S.  Miller, 
master  commissioner,  circuit  court,  Cabell 
county,  W.  Vs.,  said  document  being  in- 
dorsed b^  Oeorge  S.  Laidley ;  also  a  note 
of  A.  C.  Handley  to  order  of  and  indorsed 
by  John  Laidley,  Jr.,  and   Indorsed  by 
George  S.  Laidley,  also  dated  April  6,  "SS. 
and  payable  on  or  before  July  1,  *68,  call- 
ing tor  three  hundred  dollars  ($S00.)    Tbe 
condition  of  this  receipt  is  that  the  pro- 
ceeds of  the  same,  when  collected,  are  to 
be  applied  to  the  said  George  S.  Laidley's 
Indebtedness  to   ns;  he  to  indemnity   ns 
tor  all  costs  and  expenses  in  the  collection 
ot  tbe  same,  and  we  to  return  to  him  all 
that  may  be  over  and   above   tbe  said 
Laldley's  Indebtedness  to  us,  and    be  to 
make  good  to   us   any   deficiency   In  tbe 
same."  On  theStbof  January,  1878.  James 
M.  Rumsey  inclosed  to  said  George  8.  Laid- 
ley a  statement  showing  that  $404.07  bad 
been  collected  as  proceeds  of  the  Handle 
note  assigned  to  said  Rumsey.  Roads  ic 
Reed,  upon  the  condition  mentioned  in  tbe 
above  receipt,  which  had  lieen  applied  in 
extinguishment  of  said  Laidley 'a  note  for 
$181.50,  dated  November  4, 1887,  and  also 
in  extinguishment  of  his  note  for  $182.40. 
dated  Novemlier  4, 1867,  and  the  interedt 
on  same,  $29.59,  aggregating  $398.49.  leav- 
ing  a  balance  of  $10.58,  which  was  applied 
as  a  credit  on  said  Laidley 's  $648.86  note 
held  by  said  Rumsey,  Roads  &  Reed.     On 
the  2d  day  of  June,  1875,  said  firm  of  Ram- 
sey, Roais  &  Reed  brought  an  action   of 
assumpsit  in  the  county   court   ot  Cabell 
county  against  said  George  S.  Laidley  on 
said   note   tor   $646.36.  executed    by   said 
George  S.  Laidley,  and  payable  to  tbelr 
order,  90  days  alter  date,  which  note  bean 
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date  November  4, 1867 ;  wblcb  action  was 
gnboeqgently  transfprred  to  the  circnit 
court  of  said  county.  The  defendant  de- 
murred to  the  plaintlDs'  declaration, 
which  demurrer  was  sustained,  and  on 
leave  the  plalntlflfe  amended  their  declara- 
tion, and  the  defendant  again  demurred, 
and  his  demurrer  to  the  amended  declara- 
tion was  OTerrnled ;  and  on  the  14th  day 
of  May,  1890,  the  parties  waived  a  trial  by 
]ary.  and  the  qnestlonB  of  law  and  fact 
arlBlng  on  the  Issnos  therein  were  submit- 
ted to  the  Judgment  of  the  court  In  lien  of 
a]nry;  and  the  court,  having  heard  the 
evidence,  found  for  tbeplaintlffa,  and  as- 
acfwed  their  damages  at  $270,  and  rendered 
Judgment  for  that  amount,  with  interest 
thereon  from  the  IStb  day  of  May,  1890, 
until  paid,  and  costs. 

The  following  facts  were  agreed  to  by 
the  parties,  which  were  submitted  to  the 
conrt:  "There  was  pending  in  the  circnit 
court  of  Cabell  county  a  creditors'  bill 
against  the  estate  of  Morris,  the  maker  of 
the  fSOO  note,  spoken  of  in  the  above  re- 
ceipt or  agreement  la  1868,  at  the  time 
when  that  agreement  was  entered  into. 
The  original  note  was  on  flle  in  that  suit 
as  a  charge  against  the  estate  of  Morris  at 
the  time  of  the  transfer  spoken  of.    Out  of 
the  proceeds  of  the  sale  of  the  Morris  es- 
tate was  realised  by  the  plaintiffs  f  191 .70 
in  1888,  which  was  credited  on  the  f  646.86 
note.    Said  suit  is  still  pending  In  the  cir- 
cuit conrt  of    Cahell   county,  and    this 
amount  was  all  that  was  ever  realised  or 
could  be  realised  from  the  Morris  estate. 
The  plaintiffs  took  no  steps  at  any  time 
to  collect  or  attempt  to  collect  said  fSOO 
note,  or  any  part  thereof,  from  C.  T.  Ever- 
ett, the  payee  and  indorser  thereof  in  his 
life-time,  or  against  his  estate  after  his 
Oeath.    C.  T.  Everett  died  in  1867,  leaving 
an  estate  amply  sufficient  to  pay  off  the 
whole  of  said  note.    In  1872  his  executor 
disbursed  and  distributed  his  estate  to  his 
children.    In  1888,  when  the  Morris  estate 
was  finally  cleared  up  and  settled,  the  es- 
tate of  C.  T.  Everett  had  been  so  com. 
pletely  wound  up  and  distributed   that 
notbing  remained  of  said  estate  that  had 
not  passed  Into  the  bands  of  bis  children. " 
Tbeae  were  all  the  facts  before  the  court, 
and  the  conrt  fonnd  that  the  $100,  the 
$181.60,  and  $182.40  notes  had  been  paid 
by  the  defendant;    and  that  the  $646.86 
note,  with  Its  interest,  was  due  to  the 
plaintiff  from  the  defendant,  subject,  how- 
ever, to  be  credited  with  the  full  amount 
of  the  $600  note  first  spoken  of  in  said 
agreement,  with  Interest,  which  left  a  bal- 
ance due  on  said  note  of  $140;  also  that 
tbe  plaintiffs  were  entitied  to  a  reasonable 
flee  for  making  collection,  which  the  court 
fixed  at  $180,  making  the  whole  amount 
of  recovery  in  favor  of  the  plaintiffs,  $S70; 
to  wbicb  mllngs  and  findings  of  the  court 
-tbe   plaintlflS   excepted,  and    moved  the 
court  to  set  aside  the  saJd  rulings  and 
Judgment,  and  grrant  them  a  new  trial, 
-«vbich  motion  the  court  overruled,  and  en- 
-t«red  Judgment  upon  said  finding  for  said 
cram  of  $270,  and  tbe  plaintiffs  applied  for 
and    obtained    this   writ   of   error.    Tbe 
question  presented  for  our  consideration 
f XI  tbis  case  is  whether  the  plalntiffti  In  er- 
ror used  that  diligence  -which  tbe  law  re- 


quires of  them  with  reference  to  tbe  collat- 
erals placed  in  their  hands  by  George  S. 
Laldley.  As  to  the  note  against  Handley, 
the  money  was  collected  on  it  and  applied 
as  a  payment  on  said  Laidley's  Indebted- 
ness to  the  plalntitts  In  error,  but  as  to  the 
note  against  John  and  James  K.  Morris, 
which  was  payable  to  tbe  order  of  C.  T. 
Everett,  and  which  was  by  said  Everett 
aasigned  to  said  Laldley,  the  plaintiffs  in 
error,  so  far  as  tbe  record  discloses,  used 
no  diligence,  and  made  no  exertion  of  any 
kind  whatever,  to  secure  its  collection. 
Tbe  note  appears  to  have  been  executed 
by  two  parties,  John  Morris  and  James 
B.  Morris,  and  it  appears  that  at  tbe  time 
of  its  assignment  to  the  plaintiffs  in  error 
it  had  been  filed  before  Master  Commis- 
sioner JosKPH  Miller,  as  a  claim  against 
the  estate  of  John  Morris,  who  was  then 
dead,  and  whose  estate  was  in  process  of 
administration;  and  it  appears  that  In 
1888.  20  years  after  the  date  of  the  assign- 
ment, the  plaintiffs  in  error  realised  $191.70 
out  of  tbe  assets  of  said  John  Morrlu'  es- 
tate, and  applied  it  {is  a  credit  on  said 
note  for  $046.36.  What  they  did  towards 
hastening  its  collection  does  not  appear, 
bat  It  is  not  reasonable  to  suppose  that, 
with  the  use  of  anything  like  ordinary  dili- 
gence, such  a  delay  should  have  occurred. 
We  do  not  find  in  tbe  record  a  copy  of  said 
Morris  note,  but  it  is  described  In  the  re- 
ceipt aforesaid  as  signed  by  John  Morris 
and  James  R.  Morris,  and  payable  to  the 
order  of  C.  T.  Everett,  on  or  before  the  Ist 
day  of  January,  1864,  calling  for  $600,  and 
drawing  Interest  from  date.  It  does  not 
appear  to  have  been  a  negotiable  note, 
but  an  ordinary  promissory  note,  payable 
to  the  order  of  C.  T.  Everett.  It  was 
shown  that  $191.70  was  all  that  ever  was 
realised  or  could  be  realised  from  John 
Morris'  estate  after  a  delay  of  20  years, 
but  It  was  not  shown  that  the  plaintiffs 
in  error  ever  did  anything  to  speed  the 
cause,  or  that  they  ever  employed  an  at- 
torney to  look  after  their  interests  In  said 
suit,  although  the  defendant  in  error 
Agreed  to  indemnify  them  for  all  costs  and 
expenses  in  thecollection  of  tbe  same;  and, 
although  James  B.  Morris  appears  to 
have  been  a  Joint  maker  of  said  note,  no 
excuse  Is  offered  for  not  pursuing  their 
remedy  against  him.  He  is  ndther  shown 
to  have  been  dead  or  Insolvent  during  all 
this  time,  and  yet  no  suit  was  brought 
against  him,  and  no  reason  assigned  for 
not  doing  so. 

The  plaintiffs  in  error  had  the  right  to 
withdraw  said  note  from  the  flle  hy  leav- 
ing a  certified  copy  in  Its  place,  and  to 
have  brought  a  proper  suit  against  James 
B.  Morris,  but  no  steps  of  any  kind  were 
taken  to  enforce  its  collection.  The  rec- 
ord nowhere  shows  that  the  defendant  In 
error  ever  had  any  notice  of  the  insolvency 
of  the  estate  of  John  Morris.  Said  note 
for  $500  was  filed  with  the  commissioner 
at  the  time  it  was  assigned  to  plalntitfH  in 
error  by  Oeorge  S.  Laldley,  and  it  may 
have  been  so  filed  by  C.  T.  Everett  before 
tbe  same  was  assigned  to  said  Laldley  for 
anything  that  appears  In  the  record  to 
the  contrary.  The  plaintiffs  in  error  not 
only  did  notbing  themselves  towards  the 
collection  of  said  note  from  tbe  Morrises, 
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bnt  Kare  the  defendant  In  error  no  notice 
oi  their  Insolyency  or  of  tbeir  failure  to 
collect  aald  note  nntil  the  nfitate  of  C.  T. 
Everett  bad  been  administered  and  dia- 
tribnted,  and  nothing  was  left  oat  of 
which  aald  Laidiey  could  realise  said  note 
from  hla  immediate  aaatgnor,  and  then  they 
assert  and  press  their  original  claim 
against  said  Laidley. 

Did  the  plaintiffs  in  error  treat  the  col- 
laterals which  bad  been  placed  under  their 
reanagenkent  and  control  by  assignment 
in  such  a  manner  as  would  ejitltle  them, 
under  the  law,  to  return  the  uncollected 
collateral  to  Laidley,  and  recover  on  their 
original  claim?  In  Coleb.CoU.  Sec.  §  442, 
p.  596,  the  author  says:  "The  pledgee 
of  non-negotiable  cboaes  In  action  is  re* 
quired  to  exercise  reasonable  care  and  dili- 
gence In  their  collection ; "  citing  Whitteker 
V.  Oas  Co.,  16  W.  Ta.  717.  And  in  the  condn  • 
tf  on  of  the  same  section  the  author  eays: 
"The  pledgee,  however,  Is  answerable  tor 
tbe  face  value  of  non-negotiable  collateral 
securities,  where  they  are  lost  by  reason 
•f  his  inexcusable  default,  although  such 
loss  is  not  presumed  from  mere  non-collec- 
tion ; "  ci  t\ng  41  Ind.  204,  where,  in  the  case  of 
Beeves  v.  Plough,  it  was  held  that  "tbe 
holder  of  such  collaterals  Is  answerable 
for  reasonable,  but  not  extraordinary, dili- 
gence in  their  collection;"  also  that,  "if 
collaterals  are  lost  for  want  of  reasonable 
diligence,  the  creditor  holding  them  must 
account  for  tbe  amount,  but  each  loss  can- 
not be  preaumed  from  the  mere  fact  of 
th^  remaining  uncollected;"  and  that 
"UcoUatenilB  are  held  to  secure  the  pay- 
ment of  a  note,  and  before  jadgment  on 
the  note  there  has  been  payment  on  the 
collaterals  or  such  want  of  diligence  in 
collecting  the  same  as  to  make  the  holder 
responsible  for  tbe  amount  of  them,  tbia 
wiU  constitute  a  defense  to  an  action  on 
tbe  note,  and  it  cannot  be  set  up  after- 
wards as  a  payment  of  a  Judgment  on  the 
note. "  In  the  case  of  Bank  v.  EZimberlands, 
16  Vf.  Ya.  656,  Klmberianda  gave  the  bank 
an  order  on  the  Wellsburg  Manufacturing 
Company  fur  a  certain  sum  of  money 
as  collateral  security  for  his  indebtedness 
to  said  bank,  and  in  that  case,  seventeenth 
section  of  syllabus,  tbia  court  held  that, 
"Ifsnch  order  was  received  as  collateral 
security  for  a  debt,  it  would  be  the  duty 
of  tbe  payee  to  use  reasonable  care  and 
diligence  to  make  it  available,  and  if  by 
negltgrace,  wrongfnl  act,  or  omission  on 
his  part  loss  was  sustained  on  this  order, 
such  loss  should  be  borne  by  the  payee. " 
Also  in  the  case  of  Whitteker  v.  Oas  Co., 
16  W.  Va.  721,  the  court  held  it  to  be  "  well 
settled  that,  when  a  chose  in  action,  such 
as  a  bond,  note,  or  accepted  order  on  a 
third  peraon,  is  transferred  and  delivered 
to  a  creditor  as  collateral  security  tor  tbe 
debt.  It  is  the  right  of  the  debtor  to  sue 
upon  such  chose  In  action  at  law,  and,  it 
necessary,  to  use  the  name  ot  the  legal 
owner  of  such  chose  in  action;  and  it  ta 
hie  duty  to  use  reasonable  care  and  dili- 
gence to  make  it  available;  and  If,  by 
negligence  or  wrongful  act  or  omission  on 
his  part,  loss  is  sustained  on  such  chose  In 
action,  sucb  loss  should  be  borne  by  the 
creditor."  See  also,  Wakeman  v.Gowdy, 
10  Boaw.  208.  where  the  court  held  that 


"a  creditor  receiving  from  bis  debtor  as 
collateral  security  a  promissory  note  made 
by  a  third  person,  past  due.  with  tbe  re- 
quest to  collect  and  apply  tbe  proceeds  to 
the  payment  of  tbe  debt,  though  without 
any  express  direction  to  sae  upon  it,  in- 
curs tbe  obligation  to  use  diligence  in  its 
collection,  and  to  sue,  it  necessary.  In 
sucb  case  the  debtor  stands  in  the  relation 
of  guarantor  for  the  collection  of  tbe  note, 
and  is  entitled  to  the  exercise  on  tbe  part 
ot  the  bolder  of  such  diligence  as  is  re- 
quired ot  a  bailee  for  hire  or  of  a  pledgee. " 
And  in  the  case  ot  Sl<>vin  v.  Morrow,  4  Ind. 
425.  it  was  held  that  "a  creditor  who  re- 
ceives the  notes  of  third  persons  property 
Indorsed  to  him  as  collateral  secorityfora 
debt,  knowing  the  makers  to  be  in  doubt- 
ful circumstances,  is  bound  to  use  reasona- 
ble diligence  to  collect  them,  or  show  some 
excuse  for  not  doing  so,  bnt  extraordinary 
diligence  Is  not  required.  If  the  creditor, 
through  his  laches,  falls  to  realise  tbe 
money  on  the  notes,  the  debtor  has  tbe 
right  to  treat  the  notes  as  a  satisfaction, 
so  tar  as  they  go,  of  the  debt ; "  and  that 
"the  finding  of  the  court,  sitting  as  a  lury, 
is  conclnxtve,  in  the  absence  ot  a  clear  pre- 
ponderance of  evidence. "  See,  also,  Rob- 
erts V.  Thompson,  14  Ohio  St.  1;  Powell's 
Adm'r  V.  Henry,  27  Ala.  612;  Brandt.  Snr. 
510;  Kemmerer  v.  Wilson,  81  Pa.  8t.  110. 
See,  also,  Laurence  v.  McCalmont,  2  How. 
427.  where  It  is  held  that  "tbe  question 
whether  or  not  the  guarantor  bad  saffl- 
cient  notice  of  the  failure  ot  the  principals 
to  pay  the  debt  was  a  question  of  fact  for 
the  Jury;"  and  that,  "where  notes  are 
deposited  tor  collection  by  way  ot  collat- 
eral security  tor  an  existing  debt,  tbe  case 
does  not  fall  within  the  strict  rnle  ot  com- 
mercial law  applicable  to  negotiable  pa- 
per. It  tails  under  the  general  law  of 
agency,  and  the  agents  are  only  bound  to 
use  due  diligence  to  collect  the  debts.' 
See,  also,  £dw.  Bills,  p.  242,  §844;  also  sec- 
tion 618,  p.  446.  See,  also.  Word  v.  Mor- 
gan, 6  Sneed,  79. 

The  question  in  this  case,  whether  tbe 
note  against  the  Morrises,  which  was  as- 
signed as  collateral  to  the  plaintiBs  in  er. 
ror,  was  lost  by  their  negligence,  or  want 
of  ordinary  attention  and  vigilance  on 
their  part,  and  tbe  degree  ot  nesriigence 
which  would  fix  tbeir  liabUlty,  most  l>e 
determined  upon  the  tacts  of  each  particu- 
lar case,  in  view  of  the  general  mles  upon 
thesubject;  and,  where  thecaseis  present- 
ed to  a  Jury,  the  questions  of  fact  are  to  be 
by  them  determined ;  and  where,  as  in  this 
case,  the  court  is  substituted  In  lieu  of  a 
Jury,  they  are  to  be  determined  by  the 
court:  and,  as  we  have  seen  In  the  case  of 
Slevin  V.  Morrow,  supra,  the  finding  of  a 
court,  sitting  as  a  ]ury,  is  conclusive,  in 
tbe  absence  ot  a  clear  preponderance  ot 
evidence.  In  the  case  of  Natter  v.  Syden- 
Strieker,  11  W.  Va.  685.  It  was  held,  fifth 
section  of  syllabus,  that,  "In  a  case  tried 
by  the  court  in  lien  of  a  Jury,  the  plalntiB 
in  error  must  be  regarded  as  a  demurrant 
to  the  plaintiff's  evidence:  and  the  Judg- 
ment of  the  conrt  below  will  not  be  re- 
versed, nnlesB  It  is  plainly  erroneous ;' 
and  section  4:  "Upon  a  writ  of  error  to  a 
Judgment  rendered  by  the  court  under  such 
circumstances,  tbe  inquiry  by  tbe  appel- 
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Iat«  court  la,  was  ttaeTe  snfficlent  leeal  evi- 
dence before  the  conrt  below  to  eustain 
theJadgnKnt?"  In  that  case  the  writ  of 
error  was  obtained  by  tbe  defendant  in 
the  court  below,  and  the  same  mle  would 
apply  where  tbe  plaintitt  below  is  tbe 
plaintiti  In  error.  Also  in  Abrahams  v. 
Swann,  18  W.  Va.  275,thi8conrt  held  that, 
"when  a  case  is  tried  by  tbe  court  in  lien 
of  a  Jury,  it  is  not  an  error  for  which  the 
appellate  court  will  reverse  to  hear  illegal 
testimony.  *  *  *  In  such  case  the  party 
excepting  must  be  regarded  as  a  demorrant 
to  tbe  evidence,  and  the  ]ud^:ment  of  the 
court  below  will  not  be  reversed,  unless  it 
la  plainly  erroneous. "  Applying  these  rul- 
ings and  principles  to  tbe  case  under  con  - 
sideration,  I  am  of  opinion  to  affirm  the 
Judgment  of  tbe  court  below,  and  the 
plaintiffs  in  error  must  pay  the  costs  of 
this  writ,  and  damages,  as  required  by 
law. 

Bkannon  and  Holt,  JJ.,  concur.    Ldcab, 
P.,  absent. 


Ueneinq  et  a/,  v.  Amdkrson  et  al. 
{Supreme  Court  of  Appeals  o/  Wat  Virginia, 

Feb. /;  1891.) 
Bpxcifio  Pibvobmamcb  —  PRi.VDm.nn  Convmt- 
▲ycEfr— Who  ifi.T  Qcxanos. 
A.  was  a  retail  merebant  doing  bnsinem  in 
Jackson  county,  W.  Va.,  and,  becoming  unable 
to  pay  his  debts,  by  deed  dated  10th  Mansh,  1888. 
duly  executed  and  admitted  to  record,  conveyed 
to  B.,  trustee,  all  his  personal  property,  embrao- 
iDg  his  stock  of  goods,  and  all  other  property  in 
bis  store-bouse,  to  seoore  and  pay  all  his  ored- 
Itors  equally  and  pro  rata;  that  he  should  give 
notice  to  the  non-resident  creditors,  and  proMed 
to  execute  the  duties  of  his  trust,  as  prescribed 
by  section  0,  c.  72,  Code  W.  Va.  The  trustee 
gave  bond  as  required  by  law,  and  while  taking 
an  inventory  a  majority  of  the  creditors  in  inter- 
est, but  not  in  nnmbeors,  and  A,  the  assigning 
debtor,  and  B.,  who  was  to  have  time  aud  pay 
the  debts,  entered  into  a  written  oontract,  to 
ivbich  the  trustee  was  made  a  party,  by  whl^ 
B.,  In  consideration  of  the  assignment,  oonvey- 
suice^  and  agreements  thereinafter  made,  agreed 
and  bound  nimseU,  as  security,  to  pay  the  liabil- 
ities of  the  said  A.,  due  and  owing,  to  the  re- 
spective creditors  whose  names,  with  the  amounts 
of  their  debts,  were  thereto  signed  and  annexed, 
in  four  equal  pavments,  of  8,  12,  18,  and  34 
months.  In  consideration  thereof.  A.,  the  debtor, 
and  K.  and  others,  the  signing  creditors,  thereby 
sold,  assigned,  and  transferred  to  B.  all  their 
right,  title,  and  interest  in  and  to  the  stock  of 
goods  conveyed  to  the  trustee;  and  thereby  an- 
ttaoriied  and  directed  S.,  tbe  timstae,  to  at  oooe 
deliver  all  such  property  in  his  possession,  or 
under  his  control,  to  the  said  B.,  which  B.,  the 
trustee,  at  once  did.  And  A.,  the  debtor,  to 
further  secure  and  indemnify  B.,  as  snoh  secu- 
rity, agreed,  as  a  part  of  the  same  contract,  to 
«seonte,  by  nlmself  and  wife,  a  deed  of  trust  on 
bis  wife's  jpEoperty,  near  Ravenstrood,  to  so  in- 
demnify B.,  and  to  do  so  at  once.  The  wife  of 
A.  failed  and  refused  to  execute  the  deed  of  trust 
on  herland.  B.  kept  the  trost  property,  turned 
ever  to  him  as  above,  some  10  days,  and  then, 
after  taking  legal  advice,  returned  the  possession 
thereof  to  B..  the  trustee,  notifyiEg  A.'s  cred- 
itors of  what  he  had  done,  and  that  for  the  fore- 
going failnre  and  refusal  of  A.  's  wife  to  execute 
me  deed  of  indemnity,  and  inability  of  a  pa^t  of 
the  trost  creditors  to  make  an  absolute  sale  and 
transfer  of  the  trust  property,  he  (B.)  would 
not  perform  such  contract  on  his  part.  E.,  a 
creditor  of  A.,  and  a  party  signing  the  oontraot, 
signed,  as  above  stated,  by  A.  and  by  B.,  brougbt 


a  suit  to  oompel  B.  to  specifloally  parfw'm  said 
contract,  and  asking,  among  other  things,  tltat 
the  trust  be  exeauted|^  and  trust  paper  adminis- 
tered. Held,  (1)  PlaintiOS  are  not  entitled  to  a 
speoiflo  execution  of  Uie  contract  on  the  part  of 
B.,  because  they  have  not  tmformed,  and  are 
not  able  to  perform,  such  contract  on  their  part 
(S)  Having  no  debt  against  B.,  plaintiffs  nave 
no  right  to  call  in  question  B.  >s  sale  and  oomvey- 
anoe  of  his  land  to  his  vendees. 
(SUttatma  by  the  CawrL) 

Appeal  and  eaperaedeaa  from  circuit 
court,  Jackson  county. 

Butebinson  &  Johnson,  tor  appellants. 
J.  H.  Riley,  W.  A.  Paraona,  C.  L.  Brown, 
Warren  MUIer,  and  Okay  Johnaon,  for  ap- 
peileea. 

Holt,  J.  This  Is  a  suit  in  equity 
brought  by  Henklng,  Bovle  &  Co.,  on  the 

day  of  January,  1889,  in  the  circuit 

court  of  Jackson  county,  against  G.  W. 
Anderson,  E.  Beaty,  R.  S.  Brown,  and  oth- 
ers, to  enforce,  on  the  part  of  defendant 
Beaty,  the  specific  performance  by  him  of 
a  certain  contract  of  17th  March,  1888, 
whereby  Beaty  undOTtook  to  pay  the  debts 
of  defendant  Anderson,  a  debtor  who  had 
made  an  assignment  for  tbe  benefit  of  bis 
creditors;  and  to  set  aside  as  fraudulent 
a  conveyance  of  a  certain  tract  of  land 
made  by  Beaty  and  wife  to  defendant 
Brown,  and  to  administer  tho  trust  for 
tbe  benefit  of  the  beneficiaries.  The  sev- 
eral defendants  answered,  depositions 
were  taken,  and  the  cause  came  on  to  be 
heard  on  the  21st  day  of  March,  1890, 
when  the  circuit  court  dlsmlBsed  the  bill 
as  to  defendants  Beaty  and  Brown,  retain- 
ing the  cause  for  the  purpose  of  adminis- 
tering the  trust  property.  From  this  de- 
cree plalntlOfe  appealed.  The  material 
facts  are  as  follows:  Defendant  George 
W.  Anderson  was  a  merchant  doing  busi- 
ness in  tbe  county  of  Jackson,  and,  becom- 
ing Insolvent  and  unable  to  pay  bis  debts, 
by  deed  dated  10th  March,  1888,  and  ac- 
knowledged and  admitted  to  record  12th 
March,  1888,  conveyed  to  his  clerk,  defend- 
ant J.  A.  Seamon,  trustee,  all  his  personal 
property  thereinafter  named,  to- wit,  his 
stock  of  merchandise  in  bis  store-house 
situated  near  the  mouth  of  Little  Sandy 
creek.  In  Jackson  county,  state  ol  West 
Virginia,  and  every  article  owned  or 
claimed  by  him  in  said  store-bouse,  to  be 
held  by  the  said  J.  A.  Seamon  to  secure 
and  pay  certain  creditors  of  tbe  said 
George  W.Anderson,— that  is  to  say,  each 
and  every  creditor  in  each  and  every  in- 
debtedness to  any  and  all  bis  creditors. 
Said  J.  A.  Seamon,  as  such  trustee  or  as- 
signee, wan  to  take  immediate  possession 
and  control  of  said  property  theretofore 
mentioned,  and  each  and  every  part  and 
parcel  thereof,  and  hold  the  same  for  the 
purposes  thereinbefore  mentioned,  and 
without  preference  to  pay  said  indebted- 
ness to  each  and  every  creditor  j>ro  r«tii, 
after  giving  due  notice,  and  should  in  all 
respeots  conform  bis  acts  to  the  law  in 
such  cases  made  and  provided,  and  notify 
all  non-resident  creditors  of  the  assign- 
ment; and  the  said  Seamon  was  thereby 
empowered  with  full  control  and  posses- 
sion of  all  said  property,  for  the  purposes 
therein  mentioned. 
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His  dntlea  as  saeta  tmatee  were  pre- 
Bciibed  by  section  «  of  chapter  72  of  the 
Code.  If  required  by  any  cestui  que  trust, 
the  law  made  It  his  duty  to  give  bond  brv 
fore  receiving  any  proceeds  of  eale.  This 
was  required,  and  he  gave  the  bond,  with 
security  approved.  Then  it  was  bis  duty 
to  sell  this  personal  property  for  cash,  pay 
costR  and  commissions,  and  pay  over  the 
residue  upon  the  debts  pro  rata..  While 
the  trustee  was  engaged  in  malting  an  In- 
ventory of  the  property,  some  of  the  cred- 
itors, and  agents  of  creditors,  appeared  on 
the  ground  and  proposed  to  Anderson, 
the  debtor,  that  they  would  give  him  time 
if  he  would  secure  the  payment  of  the 
debts,  and  on  the  17tb  March,  1888,  a  con- 
tract with  that  object  was  entered  into 
between  Anderson,  the  debtor,  E.  Beaty. 
the  outsider,  who  was  to  settle  and  pay  off 
their  debts  within  the  time  given,  and  six 
of  th»  principal  creditors,  not  a  majority  in 
number,  but  a  majority  In  Interest,  so  far  as 
amount  of  debts  yet  appear.  Seamen,  the 
trustee,  was  not  a  party  to  this  contract; 
but  Anderson  and  these  six  creditors,  recit- 
ing that  they  had  sold  and  transferred  all 
their  claims  on  Anderson,  and  aX\  their  In- 
terests in  said  assignment  and  assets  con- 
veyed to  him  by  said  deed  to  E.  Beaty, 
authorised  and  directed  him  to  turn  over 
and  deliver  to  said  E.  Beaty  at  once  all 
the  goods  and  other  property  so  conveyed 
to  him,  and  In  bis  possession  and  control. 
This  was  done.  I  here  give  this  contract 
In  full,  for  it  presents  the  turning  point  of 
the  case : 

(Exhibit  B.) 

"This  contract  made  this  17th  day  of 
March,  1888.  between  E.  Beaty  of  Jackson 
county.  West  Virginia,  of  the  first  part, 
and  O.  W.  Anderson,  of  the  said  county, 
and  the  creditors  of  the  said  G.  W.  Ander- 
son, of  various  places,  whose  names  are 
signed  to  this  writing,  of  the  second  part, 
witnesseth:  That  whereas,  said  Q.  W. 
Anderson  has  become  financially  embar- 
rassed, and  did  on  March  the  10th,  1888, 
malie  an  assignment  to  -T.  A.  Seamon  of 
a  stock  of  goods  for  the  benefit  of  his  cred- 
itors, now,  therefore,  to  settle  and  pay  off 
the  liabilities  of  said  O.  W.  Anderson,  and 
help  him  out  of  said  embarrassment,  and 
in  the  consideration  of  the  assignment  and 
conveyance,  and  agreements  hereinafter 
made,  the  said  E.  Beaty  hereby  agrees  and 
binds  himself,  as  security,  to  pay  the  lia- 
bilities of  said  O.  W.  Anderson  due  and 
owing  to  the  respective  creditors  whose 
names  and  amounts  arehereto  signed  and 
annexed,  the  same  to  pay  each  one  lu  tour 
equal  payments  in  six,  twelve,  eighteen, 
and  twenty-four  months  from  this  date, 
with  interest  from  date;  and  he,  said 
Beaty,  agrees  to  sign  any  notes  required 
by  said  creditors  as  such  security  for  said 
Anderson,  agreeing  therein  to  pay  their 
respective  claims  as  aforesaid.  In  consid- 
eration of  said  Beaty's  becoming  security 
tor  said  claims  as  aforesaid,  the  said  O. 
W.  Anderson  and  said  creditors,  and  each 
of  them,  whose  names  are  signed  hereto, 
hereby  sell,  assign,  transfer,  and  convey 
unto  the  said  E.  Beaty  all  their  right,  ti- 
tle, and  interest,  (and  the intereetof  each  of 
them,)  in  and  to  the  stock  of  goods,  etc., 


conveiysd  to  J.  A.  Seamon,  tnistee  as 
aforesaid,  and  also  all  store  goods,  ac- 
counts, notes,  money,  lease  of  store  cmd 
dwelling-house,  belonging  or  coming  to 
said  Q.  W.  Anderson,  or  in  his  possession, 
and  all  the  title  of  said  G.  W.  Anderson's 
said  credltora  therein;  and  said  parties 
hereby  authorise  and  direct  said  J.  A.  Sea- 
mon, trustee,  to  at  once  deliver  all  said 
property  in  his  possession  or  control  to 
said  £.  Beaty.  Said  G.  W.  Anderson,  to 
farther  secure  and  indemnify  said  E.  Beaty 
as  sncb  secnrlty,  agrees  to  execute,  by 
himself  and  wife,  a  deed  of  trust  on  his 
said  wife's  property  near  Ravenswood, 
conditioned  to  so  indemnify  Beaty,  and  to 
do  BO  at  once. 
"  Witness  the  following  signatares^ 


'G.  W.  Andbbbos. 
"E.  Bbatt. 
"Hbnking,  Bovib  a.  Oo.  fSSl  U 

"By  M.  C.  Latbeu. 

*  John  Daoes  &  Co.  868  55 

"M.  C.  Latueu. 
"Vancb-Hdohes  Shoe  C!o.  600  00 

"J.  McKiNLET  &.  Son.  253  35 

*  Williams  &  Wetzel.  884  36 
"L.  S.  Dblaplain,  Son  &  Go. 

"ByJ.  E.  McC!oT." 

(Exhibit  a) 

"To  J.  A.  Seamon,  tnistee  in  a  deed  of 
trust  dated  March  the  10th,  1888,  executed 
to  you  by  G.  W.  Anderson— Sir :  I,  O.  W. 
Anderson,  and  we,  the  underslgneid  cred- 
itors of  G.  W.  Anderson,  having  sold  and 
transferred  all  our  claims  on  said  O.  W. 
Anderson,  and  all  our  interests  in  said 
assignment  and  assets  conveyed  to  yon 
by  said  deed  to  E.  Beaty,  you  are  hereby 
authorised  and  directed  to  turn  over  and 
deliver  to  said  £.  Beaty  at  once  all  the 
goods  and  other  property  su  conveyed  to 
you,  and  in  your  possession  or  controL 

"Given  under  our  hands  this  17tta  di^  of 
March,  1888. 

[Signed]    "G.  W.  Anorbson. 
[Signed]    "  Hbmkino,  Bovib  &  Co. 

"PerLATHKic. 

"John  Dagbs  &  Co. 

"  Per  Lathkm. 

"Vancb-Hdobbs  Shoe  Co. 

"J.  McKinlbt  &  Son. 

"  WiLUAMS  4:  Wbtzbl. 

"Li.  S.  Dblaplain,  Son  &  Co. 
"Per  J.  B.  McCoT.- 

Beaty  put  Anderson  in  possession,  who 
held  it  for  him  during  a  period  of  10  days, 
when  Beaty  gave  back  the  possession  to 
Seamon,  the  trustee.  Beaty,  on  the  18th 
or  19th  of  March,  1888,  called  on  Anderson 
at  his  home  with  a  notary,  and  a  deed  of 
trust  prepared  to  be  executed  by  him  and 
his  wife.  Hattie,  conveying  to  E.  Blake, 
trustee,  her  house  and  lot.  some  three  or 
four  acres  adjoining  the  town  of  Ravens- 
wood,  to  secure  and  indemnity  Beaty  as 
?irovlded  for  in  the  contract  of  March  17, 
S88.  The  wife  of  Anderson  said  she  did 
not  feel  like  signing  the  deed  of  tmst  then, 
and  put  them  o0.  But  husband  and  wife 
failed  and  continued  to  refuse  to  execate 
It,  and  the  indemnity  contracted  for  wns 
never  given;  but  some  six  months  after 
they  conveyed  it  In  fee  to  C.  A.  Staats. 
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one  of  Andenion's  creditors,  who  signed 
the  contract  uf  Marcb  17, 1888,  as  one  of 
the  creditors  who  put  their  names  to  it, 
some  time  aiterits  date,  and  perhaps  after 
the  goods  bad  been  returned  by  Beaty  to 
the  tmstee.  On  the  asth  of  March,  1888, 
Beaty,  in  the  presence  of  Beamon,  the 
trastee,  took  legal  advice  on  the  matter, 
and  they  were  advised  that  a  part  of  An- 
derson's creditors  had  no  right  to  take  the 
goods  oat  of  the  bands  of  the  trastee.  and 
turn  them  over  to  Beaty;  and  thereupon 
Beaty  retomed  the  goods  to  Seam  on,  tras- 
tee, except  somewhere  between  f&  and  f  16 
worth,  which  had  been  sold  by  Anderson 
as  Beaty's  agent,  and  this  sam  of  f9  or 
f  15  Anderson  states  he  banded  over  to 
Seamon.  And  thereupon  Beaty  prepared 
a  written  notice,  and  sent  to  the  credit- 
ors of  Anderson,  disclaiming  ail  intereet  in 
the  trust  goods,  stating  that  he  would  not 
pay  the  Anderson  debts,  or  the  notes 
given  by  bim  for  a  part  thereof.  This  ac- 
tion on  the  part  of  Beaty  and  Seamon,  the 
trustee,  soon  came  to  the  knowledge  of 
the  creditors  by  means  of  the  notice,  di- 
rectly or  indirectly.  So  the  matter  stood 
untliJannary,  1889,  a  period  of  10  months. 
Daring  this  interval,  viz.,  on  18th  Septem- 
ber, 1888,  defendant  Beaty  and  Ella,  his 
wife,  who  owned  in  fee  one-ninth,  sold  and 
conveyed  to  defendant  R.  S.  Brown  their 
farm  of  200  acres  on  Sandy  creek,  in  Jack- 
son county,  at  the  price  of  f  6,048.76,  and  a 
short  time  after  defendant  Brown  sold 
and  conveyed  the  land  to  A.  L.  S.  Vamer, 
who  is  In  possesBlon  thereof  under  his  con- 
veyance, which  was  recorded.  Some  time 
after  (the  record  does  not  show  when  the 
writ  of  snmmons  was  issued,  but  the  bill 
was  filed  at  January  rules,  1889)  the  cred- 
itors Henking,  Bovle  &  Co.  brought  this 
suit  in  equity  against  Ch»orge  w.  Ander- 
son, E.  Beaty,  J.  A.  Seamon, tmstee.  Rob- 
ert S.  Brown,  and  the  varlons  creditors  of 
Anderson,  named  in  the  bilt,  (1)  to  compd 
Beaty  to  specifically  perform  the  contract 
of  17tb  March,  1888:  (2)  to  attach  the  200 
acres  conveyed  by  Beaty  to  Brown;  (8) 
to  set  aside  such  conveyance  as  made  with 
Intent  to  defraud  the  creditors  of  Beaty. 
and  to  subject  the  same  to  the  payment  of 
tbeir  debts,  and  for  such  other  relief  as 
tbey  migbt  show  themselves  entitled  to. 

EUla  Beaty  and  Varner  are  not  parties 
to  tbe  suit.  Defendant  Brown  answered, 
fully  denying  all  fraud  and  notice  of  or 
partlcipatloa  in  any  fraud  on  the  part 
of  Beaty.  •  D^endant  Beaty  answered,  al- 
leging that  he  was  of  unsound  mind  when 
be  signed  tbe  contract  of  17th  Marcb,  1888; 
tbat  plaintiffs  and  others  contrived  to 
overreach  and  defraud  him,  and  that  in 
bis  weakness  he  wns  thus  induced  to  sign 
tbe  Instrument;  that  the  17th  of  March, 
1888,  was  Saturday ;  that  on  Monday  fol- 
lowing, 19th  of  March,  be  and  N.  C.  Prlck- 
ett  went  to  the  house  of  Anderson  with  a 
deed  of  tmst  for  Anderson  and  wife  to 
sign,  which  tbey  refused  to  do;  tbat  he 
repudiated  the  contract  for  the  reasons 
already  given,  and  notified  the  creditors 
thereof.  He  denies  all  fraud  in  his  sale  to 
R.  S.  Brown,  and  he  prayn  that  the  con- 
tract of  17th  March,  1888,  and  notes  given 
by  blm  in  pursuance  thereof,  may  be  can- 
celed and  held  for  naught,  and  for  other 


and  general  relief.  And  both  Brown  and 
Beaty  demurred  to  plaintiff's  bill.  James 
A.  Seamon,  trastee.  and  Q.  W.  Anderson 
filed  their  several  answers.  John  Dages 
&  Ck>.  and  other  creditors  of  Anderson  filed 
their  answer,  adopting  and  acqniescing 
in  the  contract  of  17tb  March,  1888,  pray- 
ing that  their  debts  be  decreed  tbem.  But 
two  creditors  for  small  amounts  present 
petitions  expressing  their  dissent  to  and 
disapproval  of  said  contract,  and  pray- 
ing that  the  trust-deed  be  enforced  and  ex- 
ecuted according  to  its  terms  and  legal 
effect,  tor  the  benefit  of  those  secured. 

We  have  only  to  turn  to  tbe  contract  of 
Marcb  17, 1888,  to  see  at  once,  by  its  own 
expressterms,  whatit  wasthatmoved  and 
induced  defendant  Beaty  to  enter  into  the 
agreement, — what  it  was  be  was  to  get 
as  the  consideration  for  his  promise  to 
pay  another  man's  debts.  The  one  was 
the  sale  and  transfer  to  blm  by  a  part  of 
the  creditors  of  the  goods  conveyed  by 
tbe  insolvent  debtor  to  tbe  trastee  for  the 
benefit  of  iilltbe  creditors  prorata,— the 
one  thing  a  part  of  the  creditors  had  no 
right  to  do,  and  which,  as  far  as  done, 
was  perhaps  properly  undone;  and  the 
other  was  the  execution  by  Anderson  and 
wife  of  a  deed  of  trust  on  the  land  of  An- 
derson's wife  to  secure  and  indemnify 
Beaty,— a  thing  thatcould  have  been  law- 
fully done,  but  which  never  has  l>een  done. 
On  the  contrary,  it  was  sold  and  con- 
veyed to  one  of  the  creditors  on  the  de- 
fendant side  of  this  record,  who  unites 
with  the  plaintiffs  in  asking  a  court  of 
equity  to  conipei  Beaty  to  specifically  ex- 
ecute in  his  part  this  executory  agreement. 
In  cases  of  this  sort,  the  doctrine  laid 
down  in  the  books  leads  us  to  expect  tbat 
it  shall  be  both  said  and  proved  or  ad- 
mitted that  the  contract  has  been  or  can 
be  executed  on  tbe  part  of  those  who  ask 
tbat  defendant  shall  be  compelled  to  ex- 
ecnte  it  on  his  part.  It  is  not  necessary 
to  discuss  what  the  trustee  may  legally 
do  in  such  cases,  further  than  to  say  tbat 
the  deed  of  trust  under  which  he  acts, 
and  our  statute  on  the  subject,  (section 
6,  c.  72,)  must  be  the  guide  as  to  his 
powers  and  his  dnties.  But  he  was  no 
party  to  this  contract.  lam  sure  be  acted 
with  good  faith ;  but  if  be  supposed  that 
a  majority  in  interest  of  tbe  creditors 
could  do  as  they  pleased  with  the  trust 
property  he  was  mistaken.  Landeman  v. 
Wilson,  29  W.  Va.  702,  2  S.  E.  Rep.  203. 
And  when,  on  the  written  order  of  such 
majority,  be  turned  the  property  over  to 
Beaty,  he,  I  suppose,  regarded  such  or- 
der as  a  sufficient  indemnity  for  bim. 
Now,  If  Beaty  had  sued  the  trusten  for 
these  goods,  could  be,  under  tbat  con- 
tract, have  recovered  them  from  tbe  trus- 
tee, or  could  he  have  resisted  tbe  trustee's 
demand  tor  their  restoration?  Beaty 
might  have  sued  the  insolvent,  assigning 
debtor  Anderson,  for  failing  to  procnre 
the  deed  of  trust  promised,  but  there  was 
no  way  by  which  he  could  make  the  un- 
willing wife  convey  her  realty.  The  con- 
tract sought  to  lie  enforced  against  Beaty 
has  not  even  a  pretense  of  having  in  a 
vital  point  been  performed  for  bim,  and, 
so  far  from  plaintiffs  showing  themselves 
ready  and  wilting  and  eager  and  abl«  to 
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canm  that  stee  qaa  non  to  be  performed, 
Mrs.  Andengon  has  not  only  refused  to 
glTe  tbe  indemnity  exacted,  bat  bae  put 
It  oat  of  berpower  toglveit,  by  conrey- 
Idk  to  one  of  tbe  aaid  plaintitts,  wbo  bap- 
pens  for  convenience  to  be  placed  among^ 
tbe  defendants,  and  tbat  ends  the  case,  so 
far  as  tbe  appeal  Is  concerned.  Plaintiff 
Henking,  and  those  wbo  acted  with  him, 
were  no  doabt  acting  In  good  faith  in 
tbc^r  endeavor  to  "pat  their  debtor  on 
his  feet  again, "  and  I  see  no  reason  wtay 
sach  arrangements  should  be  discouraged, 
for  they  often  result  in  great  good  to  the 
falllng'debtoras  well  an  to  the  creditors. 
Bat,  anfortanately,  In  this  case  Mrs.  An- 
derson failed  and  refused  to  give  defendant 
Beaty  the  Indemnity  which  be  expressly 
exacted  as  one  of  the  essentials  inducing 
biro  to  take  upon  himself  the  payment  of 
tbe  debts  of  Anderson,  her  husband. 

The  point  whether  tbe  land  conveyed  to 
defendant  Staats  can  still  be  applied  to 
the  payment  of  tbe  debts  pro  rata  is  not 
raised,  and  could  not  be,  as  the  case  now 
stands,  and  in  regard  to  tbat  no  opinion 
is  entertained,  and  of  course  nonn  given. 

Very  much  of  this  record  is  taken  up 
with  other  questions,  which,  although 
now  Immaterial,  ought  not  to  be  passed 
over  in  silence.  As  to  whether  defendant 
Beaty  had  Judgment  and  will  enongh  on 
the  17th  of  March,  t8S8,  to  make  a  binding 
contract,  such  as  this,  a  large  volume  of 
testimony  has  been  brought  into  the 
case.  On  the  side  that  be  bad  not  mind 
enough  to  make  a  valid  contract  we  have 
tbe  opinion  ol  tbe  only  expert  examined, 
bis  family  physician,  a  man  of  large  expe- 
rience, evident  skill,  and  sound  Judgment, 
who  knew  him  well  at  and  before  the  time, 
and  had  many  opportunities  and  occa- 
sions for  observation.  Heg^lvesit  as  his 
opinion  that  Beaty  bad  not,  at  the  time, 
mind  enough  to  make  such  a  contract, 
and  be  Is  supported  by  tbe  testimony  of 
some  12  non-experts,  who  had  oppor- 
tnnlty  to  observe  and  know,  and  who 
gave  the  facts  on  which  their  opinions 
are  based.  On  tbe  other  side,  we  have  tbe 
testimony  of  some  18  witnesses,  non-ex- 
perts, it  is  true,  but  they  all  give  the  facts, 
or  had  opportunity  to  observe;  and 
7  of  them  in  fact  were  present  at  the 
signing  of  the  instrument.  Tbe  case  very 
well  illustrates  how  difficult  it  is  tor  the 
court,  especially  the  appellate  court,  in  a 
certain  class  of  cases,  to  arrive  at  a  safe 
and  correct  conclaslon.  But,  if  It  were 
necessary  to  decide  It,  I  should  hold  tbat 
be  bad  soflaclent  mental  capacity  to  make 
such  contract,  and  this  would  be  based 
to  some  extent  on  what  be  himself  in  his 
pleadings,  but  especially  in  his  depositions, 
says  he  did  and  said  at  the  time. 

As  to  tbe  charge  of  fraud  made  against 
R.  S.  Brown,  that  also  falls  to  the 
ground  by  tbe  decision  of  tbe  first  ques- 
tion, for.  If  plaintiffs  bad  no  debt  against 
Beaty,  defendant  Brown  could  not  as- 
sist him  In  evading  paymmt.  Bat  on  this 
point  also  I  have  scrutinised  the  record 
closely,  and  weighed  the  evidence  with 
care,  and  am  convinced  that  there  is  no 
foundation  for  sacb  a  charge,  no  matter 
bow  the  question  of  Beaty's  Indebtedness 
might  t>e  decided.    Defendant  Brown  bad, 


on  the  land  bought  of  Beaty,  a  deed  of 
trust  past  doe,  of  long  standing,  for 
$2,648.75  borrowed  money.  Mrs.  Eaia 
Beaty,  tbe  wife,  bad,  in  her  own  rigbt,  at 
least  one-ninth,  and  her  contingent  right 
of  dower  in  the  remainder.  Brown  and 
Beaty  had  the  negotiation  on  hand  even 
before  Anderson's  indebtedness  was  cre- 
ated. When  defendant  Bruwn  made  the 
purchase  and  took  the  deed  on  IStb  day  of 
September,  1888,  the  trust  property  had 
been  restored  to  tbe  trustee  for  nearly  six 
months.  Mrs.  Anderson  had  refused  to 
^ve  the  indemnity,  and  no  complaint  or 
proceedings  on  the  part  of  the  creditors 
up  to  that  time  appears.  He  paid  a  fall, 
fair  price,  ($6,048.76,)  part  in  discharge  of 
the  deed  of  trust,  and  $3,500  in  mortgages 
on  land  in  tbe  state  of  niinols,  with 
which  defendant  Beaty  and  bis  wife 
bought  land  in  tbat  state  equal  in  qnan- 
tity,  and  greater  in  value,  than  tbe  land 
sold.  Of  this,  onc-nlntb,  and  tbe  vaHie  of 
her  contingent  right  of  dower.  Justly  be- 
longed to  Mrs.  Ella  Beaty;  bow  much 
that  would  be  of  the  $8,500  does  not  ap- 
pear. Part  of  the  Illinois  land,  20O  acres, 
bought  with  the  $8,500,  was  conveyed  to 
her,  and  pnrt,  80  acres,  to  her  husband. 
In  conduslou  on  this  point,  I  can  see  In 
no  part  of  this  transaction '  anything  tbat 
could  have  been  held  In  any  event  to  be 
a  lack  of  good  faltb  on  the  part  of  defend- 
ant B.  R.  Brown,  or  fraudulent  in  any  de- 
gree, legally  or  morally.  Inasmuch  as 
the  court  beluw  retained  tbe  cause  In  or- 
der to  administer  the  tmst  snbject,  and 
seeing  tbat  Anderson  for  tbe  short  period 
that  be  had  charge  as  the  agent  uf  Beaty 
collected  some  $9  or  $15,  which  be  says 
he  turned  over  to  tbe  trustee,  but  which 
the  trustee  denies,  it  might  have  been 
proper.  In  my  view  of  the  case,  to  have  re- 
tained Beaty  as  a  party,  and,  In  taking 
tbe  account,  to  have  inquired  into  this 
matter;  yet  no  one,  in  argument  or  else- 
where, has  suggested  a  modification  of  tbe 
decree  In  tbat  n^pect,  regarding  it,  no 
doubt,  as  too  small  a  thing  to  look 
after  further.  Varner  was  in  possession 
of  tbe  land  under  his  recorded  deed  before 
the  salt  was  brought.  Mrs.  Ella  Beaty 
was  a  part  owner  in  ber  own  rigbt,  and 
as  such  sold  it.  According  to  tbe  pre- 
tensions of  plaintiffs,  both  were  necessary 
parties,  but,  in  the  view  taken  by  the 
court,  it  would  be  a  vain  thing  to  bring 
them  In  for  the  sole  purpose  of  taming 
them  oat  again.  The  decree  of  the  circuit 
court  dismissing  plaintiffs'  bill  as  to  de- 
fendant Elisfaama  Beaty  and  B.  S.  Brown 
is  therefore  affirmed. 

Enqlibh    and    Branson,  JJ.,  concur. 
JjooAB,  P.,  absent. 


Abtbub  v.  Inoelb  et  al. 
{Supreme  Court  of  Am>edls  cf  Weet  VirgMa. 

DBTnnni— Dklth  or  FBOPXBTr  Sran  *o»— Juso- 

XINT. 

In  an  action  of  detinue,  wbeie  the  sole 
plea  interposed  Is  rum  detinet,  and  tlie  property 
sued  for  dies  during  the  pendency  of  the  suit 
without  fault  ot  tbe  defendant,  the  plaintiff  may 
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reeorar  tbs  altomata  Talne  of  the  propartir.  na- 
lea*  Una  matter  U  broagfat  to  the  attention  oi  the 
court  t^  a  plea  pwte  darrein  cotMnuanoe. 
iSyUabut  I>y  the  Court) 

Error  to  circuit  eonrt,  Cabell  connty. 
Simma  A  Ennlow,  for  plaintiffB  In  error. 
Campbell  A  Holt,  for  defendant  in  error. 

Bnqubh,  J.  On  tbe  2d  day  of  Aagnst, 
1888,  J.  H.  Arthur  bronRbt  an  action  of 
detinue  against  Frank  Ingels  before  J.  W. 
Taylor,  a  Justice  of  tbe  peace  of  tbe  cooO' 
ty  of  Cabell,  for  tbe  recovery  of  the  posses- 
sion of  one  horse,  of  the  value  of  f  100,  and 
a  one-horse  watcon,  of  the  value  of  $40, 
and  f  10  damages  for  the  detention  thereof. 
On  tbe  18tb  of  August  tbe  defendant  ap- 
peared, and  pleaded  oon  dettnet;  and  tbe 
court,  after  bearing  all  tbe  evidence,  was 
of  the  opinion  that  the  plaintiff  was  en- 
titled to  recover  of  tbe  defendant  tbe  pos- 
session of  tbe  borse  and  wagon  mentioned 
in  tbe  summons,  and  gave  Judgment  tor 
said  horse  and  wagon,  if  it  could  be 
found;  if  not,  then  for  9140,  their  alternate 
▼alue, — and $10  damages  for  its  detention, 
with  interest  and  costs  of  suit.  On  tbe 
22d  day  of  August  the  defendant  filed  an 
appeal-bond,  with  F.  B.  Enslow  as  bis  se- 
curity, in  tbe  penalty  of  $300,  and  thereup- 
on an  appeal  was  allowed  from  said  Judg- 
ment to  tbe  circuit  court  of  said  county; 
and  on  tbe  18th  day  of  December,  1888, 
wltJiont  any  additional  pleadings,  the 
case  was  submitted  to  a  Jury,  who,  after 
bearing  tbe  evidence,  found  for  tbe  plain- 
tiff the  horse  in  tbe  summons  mentioned, 
valDCd  at  $100.  and  the  one-horse  wagon, 
valued  at  $40,  and  tbey  further  found  that 
tbe  plaintiff  had  sustained  $10  damages 
tor  tbe  detention  of  the  same ;  and  there- 
opon  tbe  defendant  moved  tbe  court  to 
set  aside  tbe  verdict  because  tbe  same  was 
contrary  to  tbe  law  and  tbe  evidence, 
which  motion  was  overruled  by  the  court, 
and  Judgment  was  rendered  against  the 
defendant  and  F.  B.  Enslow,  bis  surety  in 
said  appeal-bond,  for  tbe  borse  and  wagon 
aforesaid,  of  the  values  aforesaid,  if  they 
may  be  bad,  but,  it  not,  then  the  values 
aforesaid  of  such  of  tbem,  respectively,  as 
may  not  be  had,  together  with  his  dam- 
ages assessed  as  aforesaid,  and  his  costs. 
Tbe  defendant,  by  bis  attorney,  tendered 
a  bill  of  exceptions  to  the  rulings  and  decis- 
ions of  the  court,  from  which  it  appears 
that  the  plaintiff,  to  maintain  the  Issue  on 
bis  part,  proved  that  In  tbe  year  1888  be 
bongbt  of  the  defendant  a  borse  and 
wagon,  for  which  he  was  to  pay  the  sum 
of  $140,  and  that  be  paid  $56  casb,  part  in 
a  cow  at  $20,  and  the  balance  in  hauling, 
and  the  borse  and  wagon  was  delivered 
to  blm :  that  he  held  the  same  until  some 
time  in  tbe  summer  of  1888,— almost  tour 
months, — when  tbe  defendant  borrowed 
tbe  property  of  him,  promising  to  return 
it  in  a  few  days ;  that  the  defendant  failed 
to  return  it,  and  when  tbe  plaintiff  de- 
manded that  the  horse  and  wagon  be  re- 
turned to  him  the  d<4endant  refused  to  de- 
liver it  to  blm,  and  claimed  that  he  (tbe 
defendant)  bad  never  sold  the  property  to 
the  plaintiff;  that  after  trying  to  settle 
the  matter  with  tbe  defendant  for  several 
days,  and  not  getting  any  satiisfactory 
settlement,  he  brought  said  salt;  that  tbe 


horse  and  wagon  were  bis  property,  and 
he  was  entitled  to  tbe  same  as  liis  proper- 
ty. And  the  defendant,  to  maintain  bis 
claim  to  the  property  sued  for,  proved 
that  it  was  not  paid  for;  that  he  claimed 
tbe  property  as  his,  and  that  be  bad  never 
sold  the  property  to  tbe  plaintiff;  that  on 
the  day  after  the  appeal  was  taken  from 
the  Justice's  decision  in  this  case,  tbe  borse 
in  question  was  taicen  suddenly  sick,  and 
died  within  two  hours;  that  he  did  all 
that  could  be  done  to  save  it;  and  that 
tbe  animal  died,  without  fault  on  his 
part,  pending  tbe  suit.  Tbe  Jury  retired 
to  consider  their  verdict,  and  afterwards 
came  into  court  with  a  verdict  which  was 
not  responsive  to  tbe  issue.  The  court 
directed  tbe  Jury  to  go  back  to  their  room, 
and  find  a  verdict  responsive  to  the  issue; 
but  before  retiring  tbe  second  time  the  de- 
fendant asked thecoart  to  require  tbe  Jury 
to  And  tbe  fact  specially  that  the  borse 
died  pending  tbe  suit  without  fault  of  tbe 
defendant,  and  that  this  request  was  made 
after  tbe  Jury  bad  returned  a  verdict ;  and 
the  attorney  for  tbe  plaintiff  then,  in  open 
court,  stated  that  tbatfact  was  testified  to 
by  tbe  defoidant;  an  J  the  court  refused  to 
require  tbe  Jury  to  find  such  special  mat- 
ter ;  and  tbe  Jory  retired  to  their  room  to 
consider  of  their  verdict,  and  after  a  time 
returned  Into  tbe  room  with  their  ver- 
dict In  tbe  words-  and  figures  following, 
vis. :  "  We,  tbe  Jury,  find  for  tbe  plaintiff 
the  horse  in  tbe  summons  mentioned,  val- 
ued at  $100,  and  tbe  one-boi'se  wagon,  val- 
ued at  $40;  and  we  further  find  that  tbe 
plaintiff  has  sustained  $10damageB  tor  tbe 
detention  of  tfae  same."  Thereupon  the 
defendant  moved  tbe  court  to  set  aside 
the  verdict  as  contrary  to  law  and  evi- 
dence, and  that  no  Judgment  be  rendered 
thM«on,  which  motion  was  overruled; 
and  the  defendant  moved  tbe  court  not  to 
render  Judgment  tor  tbe  recovery  of  tbe 
borse,  shown  to  have  died  pending  suit, 
which  motion  the  court  also  overruled ; 
to  which  rulings  of  the  court  In  refusing 
to  set  aside  said  verdict,  and  in  entering 
up  a  Judgment  on  the  verdict,  and  to  each 
of  them,  the  defendant  excepted,  and  ap- 
plied for  and  obtained  this  writ  of  error. 

It  will  be  perceived  that  tbe  only  plea 
interposed  by  tbe  defendant  in  this  case 
was  the  plea  of  non  dettaet,  and  that  plea 
relates  to  the  time  tbe  suit  was  brought 
and  tbe  demand  asserted ;  and,  In  order 
to  properly  determine  tbe  questions  raised 
by  tbe  assignment  of  errors,  it  is  necessary 
to  determine  what  Issue  is  presented  by 
said  plea,  and  what  defense  is  admissible 
thereunder.  We  find  in  2  Chit.  Pi.  (16tb 
Ed.)  622,  tbe  author  says:  "In  detinue, 
tbe  plaintiff  claims  the  goods  ia  specie. 
The  Judgment  is,  in  effect,  that  be  recover 
tbe  goods  if  they  can  be  obtained  from 
tbe  defendant  by  the  sheriff,  and  a  certain 
sum  assessed  by  tbe  jury  for  damages  for 
the  detention,  and,  if  tbe  goods  cannot  be 
bad,  then  a  certain  sum  assessed  by  the 
Jury  as  their  valne,  besides  tbe  damages 
for  detention,  with  costs;"  and  again,  on 
page  727  of  tbe  sahie  volume,  be  says: 
"The  plea  of  ooo  dettnet  shall  operate  as  a 
denial  of  tbe  detention  of  the  goods  by 
tbe  defendant,  but  not  of  the  plaintiff's 
property  therein,  and   no   other  defense 
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than  fiacb  denial  gball  be  admlBslble  under 
that  plea."  In  the  case  ol  AiMMa%  Sx'r 
V.  Jaaaa,  reported  In  Oilmer'B  Virginia  Re- 
ports, p.  341,  wblcb  is  relied  ou  by  counsel 
for  the  defendant  in  error  in  their  brief,  an 
action  of  detlnne  was  broueht  tor  a 
slave.  The  defendant  pleaded  non  detl- 
net,  and  the  jury  found  for  the  plaintiff 
the  slave  mentioned,  etc.;  bnt  the  jury 
also  found  that  the  slave  Beck,  vrho  'was 
Inclnded  In  the  first  part  of  the  verdict, 
died  after  suit  brooght,  and  on  damages 
were  given.  The  court  gave  j  udgment  for 
all  the  slaves  but  Beck ;  of  her  no  mention 
was  made  in  the  judgment.  The  plain- 
tiff appealed ;  and  Judge  Roane,  In  deliv- 
ering the  opinion  of  the  court,  after  dis- 
cussing at  some  length  what  may  be 
shown  under  the  plea  of  aon  detlaet,  says, 
on  page  866:  "These  principles  and  these 
cases,  then,  clearly  prove  that  the  jury 
were  limited  by  the  pleadings  In  this  case 
to  the  proof  of  a  possession  at  the  time  of 
the  institution  of  the  suit,  and  had  no 
right  to  receive  evidence  or  find  a  verdict 
touching  the  non-existence  of  that  posses- 
sion  as  at  the  time  of  rendering  the  ver- 
dict. That  was  a  point  ulterior  to  the 
one  made  by  the  pleadings.  It  wan  not 
in  issue,  and  therefore  it  was  irregular  to 
otter  evidence  in  relation  to  it,  or  find  it 
by  the  verdict."  In  Bac.Abr.,  under  theti- 
Ue  "  Detinue, "  p.  185,  we  find  that, "  toenti- 
tie  the  plaintiff  to  recover  in  an  action  of 
detinue,  he  must  have  the  right  of  posses- 
sion when  the  action  is  brought,  '  refer- 
ring to  Shepard's  Adm'rs  v.  Edwards,  2 
Hayw.  (N.  C.)  186,  and  Bell  v.  Hogan,  1 
Stew.  (Ala.)  686 ;  and  in  thecase  of  Austin's 
Ex'r  V.  Jones,  supra, Brooke,  J.,  in  his  opin- 
ion says :  "Tbepleadings.generally.are the 
best  tests  of  the  la  w.  The  plea  of  noa  detiaet 
traverses  the  aHegations  in  the  declara- 
tion, and  puts  it  upon  the  plaintiff  to 
prove  them.  As  to  the  possession  of  the 
defendant,  that  need  only  be  proved,  ei- 
ther at  the  suing  out  of  the  writ,  or  at 
some  time  before. "  See  Bnmley  v.  Lam- 
bert,! WtMh.  (ya.)808.  In  thecase  of  Cald- 
well V.  Fenwick,  2  Dana,  832,  the  court 
held  that  "  detinue  cannot  be  maintained 
where  the  thing  sued  for  had  ceased  to  ex- 
ist when  the  suit  was  brought,  as  for  a 
slave  after  his  death,  though  it  may  be 
maintained  where  the  defendant  has  part- 
ed with  the  possession  of  the  chatty  sued 
for,  or  where  it  was  in  being  when  the  ac- 
tion was  instituted,  but  perished  after- 
wards," See,  also,  Carrel  v.  Early,  4  Bibb, 
270,  where  it  was  held  "  that  the  death  of 
a  slave  pending  the  action  would  not  de- 
feat the  recovery. "  Judge  Tucker,  in  the 
second  volume  of  his  Commentaries, 
(page  88,)  in  discussing  the  case  of  Aus- 
tin's Ex'r  V.  Jones,  supra,  says:  "From 
the  consideration  urged  by  Judge  Coalter, 
it  seems  to  me  that  the  proper  course  in 
such  case  is  to  plead  the  death  of  theslave 
since  the  last  continuance  in  bar  of  the 
recovery  of  the  slave  or  her  value;"  from 
which  it  is  plainly  inferable  that  he  agreed 
with  Judg^es  RuANE  and  Brooke  that,  in 
order  to  avail  himself  of  the  death  of  the 
property  sued  for,  the  defendant  must 
plead  the  fact.  And  Prof.  Minor,  in  part 
1,  vol.  2,  p.  448,  says:  "Yet,  if  the  proper- 
ty perishes  {tending   the   suit,  judgment 


may  probably  still  be  given  for  the  proper- 
ty. If  to  bo  had,  but,  if  not,  then  its  value; 
the  plain  tltl  actually  recovering,  of  course, 
the  altematlre  value."  While,  then.  It 
must  be  regarded  as  a  faardship  upon  the 
defendant  that  the  plaintiff  should  recov- 
er from  him  the  value  of  a  horse  sued  for 
in  detinue  which  died  pending  the  suit, 
yet  we  can  arrive  at  nu  other  conclusion 
than  that  under  the  state  of  pleading  In 
this  case  no  evidence  could  be  properiy  re- 
ceived as  to  the  death  of  the  horse  daring 
the  pendency  of  the  suit,  and  that  In  or- 
der to  admit  such  evidence  the  defendant 
should  have  pleaded  the  fact  puis  d&rreia 
continUHUce. 

It  is  also  assigned  as  error  that  the 
judgment  was  rendered  for  the  recovery  of 
the  property  against  the  defendant  Ingels 
and  his  security,  F.  B.  Enslow,  when  the 
same  should  have  folio  wed  the  verdict,  and 
been  against  the  defendant  Ingels  alone. 
Section  172  of  chapter  50  of  the  Code,  bow- 
ever,  expressly  provides  that,  "  when  the 
judgment  appealed  from  is  against tbe  ap- 
pellant tor  any  sum  of  money,  and  an. 
equal  or  greater  sum  is  found  due  by  the 
appellant,  judgment  shall  be  rendered  by 
the  circuit  court  against  the  appellant 
and  those  who  signed  the  bond  first 
named  in  section  164,  if  such  bond  be  giv- 
en for  tbe  sum  due,  including  Interest  and 
costs  up  to  the  time  the  appeal  was  tak- 
en, "etc.  So  that  we  must  hold,  under 
this  statute,  that  there  was  no  error  in 
rendering  judgment  against  tbe  appel- 
lant and  his  surety  in  the  appeal-bond. 
For  these  reasons  the  judgment  of  the 
court  below  must  be  afflrmed,  and  the 
plaintitt  in  error  must  pay  the  costs  of 
this  writ,  and  damages. 

Brannon  and  Hojlt,  J  J.,  concur.  IjOCas. 
P.,  absent. 

Habdt  v.  Williamson. 

(Supreme  Court  of  Georgia.    Jan.  19,  1S91.) 

What  Con«titiitbs  Libei/— Chaboxs  us  Rklatioh 
TO  One's  Bnsimss. 
1.  The  libel  alleged  in  the  declantioii  was 
the  pnblication  in  a  newspaper  of  the  following: 
"Either  by  erroneous  olassificatlon,  or  classifica- 
tion obtained  by  the  brick  oompimy  and  their 
subcontractors  by  collusion  with  the  subordinate 
engineers  of  the  construction  companv,  or  some 
^them,  the  work  of  the  Chattahoochee  Brick 
Company  has  been  overestimated  to  the  extutt  of 
at  least  one  hundred  thousand  dollars,  and  prob- 
ably one  hundred  and  fifty  thousand  dollars." 
The  declaration  allef^es  that  these  words  wera 
falsely  and  maliciously  written  and  published  br 
the  defendant  of  and  oonoeming  toe  plaintiS, 
who,  it  was  alleged,  was  one  of  the  subordinate 
engineers  of  the  construction  company  employect 
for  and  in  charge  of  the  classiflcation  ana  esti- 
mating of  the  work  of  the  Chattahoochee  Brick 
Cdunpany;  and  that  these  words  were  intended  by 
the  defendant  to  charge  and  acoose  the  plaintiff 
with  falsely  and  traudulently  colluding  with  the 
brick  company  and  its  subcontractors  to  cheat, 
defraud,  and  swindle  his  employer,  the  constmc- 
lion  company;  and  the  declaration  avers  extra- 
neous facts  to  show  that  they  had  reference  to 
him,  and  were  so  understood  and  received  by 
those  who  read  them  and  the  publio  at  large, 
field,  that  tbe  court  erred  in  sustaining  a  de- 
murrer to  the  declaration  on  the  ground  that  the 
facts  as  stated  therein  did  not  make  a  oaose  of 
action  BulBcient  in  law  to  authorize  a  recovery 
against  the  defendant. 
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(a)  Bren  where  the  words  vaed  may  at  flitt 


•tght  appear  only  townly  to  the  subordinate  en- 

,  class,  and  not  to  be  spad»l^  ^ 

Samatoiy  of  any  partionlar  one  of  them,  stul,  U 


sineera  as  a  i 


the  plalntur  can  satisfy  the  Jnrr  that  they  re- 
ferred especially  to  him,  he  would  be  authorized 
to  maintain  the  action. 

(b)  It  was  unnecessaxT  that  a  speoiflo  crlmB 
should  be  charged  to  enaole  the  plaintlS  to  main- 
tain his  action.  Charges  made  on  one  in  refer- 
ence to  his  trade,  olBce,  or  profession,  calculated 
to  Inloie  him  therein,  are.  actionable,  and  no 
special  damage  is  essential  to  support  the  action. 
Besides,  the  words,  if  written  of  and  oonoeming 
the  plaintiit,  accused  him  of  an  oSense  amonnt- 
Ing  at  least  to  moral  turpitude. 

(c)  Kor  does  it  make  it  any  difference  that  the 
words  were  put  in  the  disjunctire,  to-wlt,  "the 
subordinate  engineers  of  the  construction  oom- 
pany,  or  some  of  them. "  It  may  turn  out  on  the 
trial  that  the  expression  "or  some  of  them"  was 
used  because  the  writer  did  not  mean  that  all 
were  guilty,  but  that  the  plaintlfC  alone  or  with 
others  was  guilty. 

(Sl/Uobus  hv  the  Cottrt.) 

Error  from  superior  court,  Floyd  coun* 
ty ;  Maddox,  Judge. 

Henry  W&lker,  for  plalatlO  In  error. 
Dabnejr  A  Foacbe,  (or  defendant  In  error. 

Simmons,  J.  We  think  the  court  below 
erred  in  sustaining  a  demurrer  to  the  dec- 
laration on  the  ground  "  that  the  declara- 
tion did  not  present  aucb  a  statement  of 
facts  or  causes  of  action  as  entitled  the 
petitioner  to  maintain  bis  suit,  and  that 
the  facts  as  stated  In  the  declaration  did 
not  make  a  cause  of  action  sufflclent  in 
law  to  authorize  any  recovery  against 
the  defendant."  The  plaintiff  asserts  In 
bis  declaration,  In  substance,  that  the  de- 
fendant was  president  of  a  construction 
company  which  had  contracted  to  build  a 
certain  railroad,  and  that  theplalutiff  and 
10  others  were  employed  as  subordinate 
engineers  by  tbe  defendant  to  survey,  lay 
out,  and  superintend  the  work  on  the  rail- 
road and  tbe  several  residencies  thereof, 
and  toestlmate  and  classify  the  work  as  it 
■waa  done,  from  time  to  time.  In  order  that 
tbe  construction  company  might  settle 
with  and  pay  off  tbe  su  bcontractors ;  the  t 
the  construction  company  subsequently 
sublet  tbe  building  of  tbe  railroad  to  tbe 
Chattahoochee  Brick  Company,  and  that 
tbe  latter  company  constructed  tbe  road ; 
that  the  plaintiff  and  tbe  other  subordinate 
engineers,  as  officers  and  employes,  were 
placed  in  charge  of  the  work,  and  it  was 
their  duty  to  survey,  lay  out,  and  superin- 
tend tbe  building  of  tho  railroad  for  the 
construction  company,  and  tbey  were  em- 
ployed and  paid  by  the  construction  com- 
pany for  this  service;  that  tbe  plaintiff 
waa  placed  In  charge  of  the"  6th  residency  " 
on  the  railroad,  which  extended  a  dis- 
tance of  11  miles,  and  embraced  sections  62 
to  62,  Inclusive;  that  be  made  monthly 
estimates  of  tbe  quantity  of  earth  and 
material  moved  and  work  done  by  tbe 
brick  company  as  a  basis  for  monthly  set- 
tlements by  the  construction  company 
'With  the  brick  company:  that  be  and  the 
other  engineers  mentioned  performed  their 
duties  sklllfally  and  honestly,  and  com- 
plied fully  with  their  contract  In  relation 
thereto,  and  that  thereafter  the  construc- 
tion company  pretended  to  dispute  the 
classiflcatdon  estimate  made  of  the  work 


by  the  plaintiff  and  tbe  offieera  and  en- 
gineers, and  denied  its  indebtedness  to  tbe 
brick  company  for  tbe  unpaid  balance  due 
that  company,  and  the  brlA  vuiuiNUiy 
thereafter  began  suit  against  the  con- 
struction company  to  recover  tbe  same, 
but  that  pending  an  accounting  between 
tbe  parties  before  an  auditor  tbe  construc- 
tion company  admitted  its  liability,  set* 
tied  it  In  full,  and  paid  the  brick  company 
tbe  balance  due  It  by  the  construction 
company;  that,  when  the  controversy 
first  began,  tbe  defendant  falsely  and  ma- 
liciously published  tbe  following  false  and 
defamatory  libel  of  and  concerning  the 
plaintiff  and  the  manner  in  which  he  bad 
performed  bis  work,  and  of  his  honesty 
and  Integrity  as  a  man,  and  bis  fitness 
and  capacity  as  a  civil  engineer,  to'-wit: 
"Either  by  erroneous  classiflcation,  or 
dasslflcation  obtained  by  tbe  brick  com- 
pany and  their  subcontractors  bycoOu- 
sion  with  tbe  eobordlnate  engineers  of  tbe 
construction  company,  or  some  of  them, 
tbe  work  of  the  Chattahoochee  Brick  Com- 
pany has  been  overestimated  to  the  extent 
of  at  least  one  hundred  thousand  dollars, 
and  probably  one  hundred  and  fifty  thou- 
sand dollars."  The  declaration  alleges 
that  the  defendant  caused  all  tbe  sections 
of  tbe  railroad  embraced  in  residency  No. 
6,  of  which  tbe  plaintiff  bad  charge,  and 
had  surveyed  and  examined,  and  the  work 
on  which  be  bad  estimated  lor  the  con- 
struction company,  to  be  re-examined  and 
reeurveyed,  and  tbe  work  done  thereon  re- 
eetluiated;  and  that  the  words  above  set 
out  and  published,  and  berelncomplalned 
of,  were  written  and  published  by  the  de- 
fendant whlletbe  work  of  re-examining,  re- 
surveying,  re-estimating,  and  reclassilying 
this  residency,  and  ■  tbe  several  sections 
thereof,  was  going  on,  and  before  tbe  same 
was  completed,  and  were  understood  by 
the  public  at  large  to  apply  to  the  plain- 
tiff, and  were  so  received  and  considered 
by  them,  and  were  so  used,  intended,  and 
designed  by  tbe  defendant.  By  all  of 
which  It  was  designed  and  Intended  by 
tbe  defendant  to  charge  and  accuse  the 
plaintiff  with  falsely  and  fraudulently  col- 
luding with  tbe  brick  company  and  said 
subcontractors  to  cheat,  d^raud,  and 
swindle  the  construction  company;  and 
it  was  the  deliberate  intent  and  pur- 
pose of  this  publication  to  convey  this  im- 
pression and  belief  to  tbe  public,  (and  It 
was  so  received  and  understood  by  those 
who  read  tbe  publication.)  that  tbe  plain- 
tiff bad  colluded  and  combined  with  the 
brick  company  and  its  subcontractors, 
and  the  subordinate  eng^eers  of  the  con- 
struction company  to  cheat,  swindle,  and 
defraud  the  construction  company;  and 
thereby  injure  tbe  plaintiff's  reputation, 
and  bring  bis  name  and  character  into  dis- 
repute, making  his  reputation  odious,  and 
exposing  him  to  the  batred,  contempt, 
and  ridicule  of  the  public  at  larze. 

Taking  all  these  allegations  together, 
we  think  tbey  are  sufficient  to  authorise 
the  plaintiff  to  submit  the  question  to  a 
jury.  It  is  claimed,  however,  by  the  able 
counsel  for  the  defendant  In  error,  that,  it 
the  publication  was  libelous,  it  had  refer- 
ence to  a  particular  class  of  people,  and 
Uieretore  gave  no  right  of  action  to  an  in- 
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diTldaal  of  that  daas.  Odger,  in  &1«  work 
on  Lilbel  and  Slander,  (pag«  137,)  says: 
"TIm)  defamatory  words  must  refer  to 
some  ascertained  or  ascertainable  person, 
and  that  person  mast  be  the  plaintiff.  If 
the  words  utted  resJly  contain  no  reflec- 
tion on  any  particular  Individual,  no  aver- 
ment or  innuendo  can  makA  them  defama- 
tory. ♦  «  •  Tbougb  the  words  used 
may  at  first  sight  appear  only  to  apply 
to  a  class  of  individuals,  and  not  to  be 
specially  defamatory  of  any  particular 
member  of  that  class,  still  an  action  may 
be  maintained  by  any  one  indivfdual  ot 
that  class  who  can  satisfy  the  Jury  that 
the  words  referred  especially  to  himself. 
The  words  must  be  capable  of  bearing 
such  special  application,  or  the  judge 
sboiTld  stop  the  case.  And  there  must  be 
an  averment  in  the  statement  of  claim 
that  the  words  were  spoken  of  the  plain- 
tiff. The  plaintiQ  may  also  aver  extrane- 
ous facts,  if  any,  showing  that  be  was  the 
person  expressly  referred  to. "  While,  at 
first  sight,  the  words  contended  to  be 
libelous  in  this  case  may  appear  to  apply 
only  to  the  subordinate  engineers  an  a 
class,  and  not  to  be  specially  defamatory 
ot  any  particular  one  of  them,  still,  if  this 
plaintiff  can  satisfy  the  Jury  that  the 
words  referred  specially  to  him,  nnder 
this  rule  he  would  be  authorized  to  main- 
tain the  action.  He  avers  in  the  declara- 
tion that  they  were  spoken  of  and  con- 
cerning blm,  and  he  avers  extraneous 
facts  to  show  that  they  referred  to  him. 
He  alleges  that  during  the  controversy 
with  the  brick  company  the  defendant  or- 
dered that  seotion  ot  the  railroad  which 
the  plaintiff  had  surveyed  and  classified 
to  be  resnrveyed  and  reclassified,  and  that 
while  this  was  being  done  the  words 
complained  ot  were  written  and  published, 
and  that  this  caused  people  who  read  the 
pablication  to  believe  it  was  intended  for 
blm.  The  anthor  above  quoted  from  also 
says,  (page  129:)  "If  the  application  to  a 
particular  individual  can  be  generally  per- 
ceived, the  publication  is  a  libel  on  him, 
however  general  Its  langnage  maybe."  In 
the  case  of  Wakley  v.  Bealey,  7  C.  B.  691, 
the  words  complained  of  were:  "We 
wonld exhort  the  medical  officers  to  avoid 
the  traps  set  for  them  by  desperate  ad- 
venturers,[lnnuendo,  thereby  meaning  the 
plaintiff,  among  others,]  who,  participat- 
ing In  tiieir  efforts,  wonld  Inevitably  cov- 
er them  with  ridicule  and  disrepute."  The 
Jnry  found  that  the  words  were  Intended 
to  apply  to  the  plalntilt,  and  he  had  Judg- 
ment. In  the  case  of  Le  Fanu  v.  Malcom- 
son,  1  H.  L.  Cas.  687,  the  words  com- 
plained of  were  contained  in  a  newspaper 
article  which  imputed  that  "in  some  of 
the  Irish  factories"  cruelties  were  prac- 
ticed npon  the  work  people,  (Innuendo, 
"In  the  factory  of  the  plaintiffs,"  who 
were  manufacturers.)  The  jury  were  sat- 
isfied that  the  newspaper  was  referring  es- 
pecially to  the  plaintllTs'  factory,  and 
fonnd  a  verdict  for  the  plalntilfs,  and  the 
house  of  lords  held  the  declaration  good. 
Where  the  words  complained  of  were, 
"There  Is  strong  reason  for  believing  that 
a  considerable  sum  ot  money  was  trans- 
ferred by  power  of  attorney  obtained  by 
undae  Inflnence, "  an  innuendo,  "  meaning 


as  a  fact  that  the  plaintiff  bad  by  undue 
Influence  procured  the  money  to  be  trans- 
ferred, "was  held  not  too  wide;  foraocta 
would  be  the  meaning  conveyed  to  read- 
ers by  the  defendant's  Insinuations.  Tur- 
ner v.  Mery  weather,  7  C.  B.  251.  See,  also. 
ISAmer.  &  Eng.  Enc.  Law,  391;  Newell, 
Defam.  SI.  &  L.  257  et  seq.;  and  note  to 
Townsh.  Sland.  &  L.  115.  Moreover,  the 
words  need  In  the  case  apply  not  to  a 
class,  but  to  a  particular  group  of  that 
class ;  the  differences  being  as  in  saying  of 
a  class,  "all  lawyers  are  thieves, "  and  ot 
a  group,  "all  lawyers  engaged  in  a  partic- 
ular case,  or  some  of  them,  are  thieves." 

It  was  claimed  by  counsel  for  the  defend- 
ant In  error  that  the  action  would  not  He 
because  there  was  no  charge  of  any  spe- 
cific crime,  act  of  dishonesty,  or  Improper 
conduct  made  against  the  plaintiff,  and 
that  the  language  used  was  not  libelous 
of  the  plalntilt ;  that  it  was  general,  in- 
definite, and  disjunctive,  and  made  no 
positive  charge  against  him.  But  In  ac- 
tions ot  this  kind  It  is  not  necessary  that 
a  specific  crime  should  be  charged,  in  or- 
der for  the  plaintiff  to  maintain  his  action. 
The  plaintiff  claims  that  It  was  a  charge 
concerning  his  business  and  profession, 
tending  to  hlH  injury ;  and  our  Code  says, 
speaking  of  oral  defamation,  that  "charges 
made  on  another  in  reference  to  his  trade, 
office,  or  profession,  calculated  to  injure 
him  therein,"  are  actionable,  and  that  no 
special  damage  is  essential  to  support  the 
action.  Code,  §  2977.  If  this  be  true  as  to 
mere  slander,  much  more  Is  It  true  as  to 
written  defamation.  Code,  {  2974.  We 
think.  If  the  words  were  written  of  and 
concerning  the  plaintitf.  they  did  accuse 
him  of  an  offense  amounting  at  least  to 
moral  turpitude, — that  be  colluded  with 
the  brick  company  against  his  employer, 
and  charged  the  latter  flOO,000  or  fl50,000 
more  than  was  due.  Nor  does  it  make 
any  difference  that  the  words  were  put  in 
the  disjunctive,, to- wit.  "the  subengineers, 
or  some  of  them. "  It  may  turn  out  on  the 
trial  that  the  expression  "or  some  of 
them "  was  used  because  the  writer  did 
not  mean  that  all  were  guilty,  but  that 
the  plaintiff  alone,  or  with  others,  was 
guilty.  The  plaintiff  would  be  equally  ag- 
grieved If  charged  alone,  or  as  one  of  a 
number  of  engineers,  and  equally  entitled 
to  maintain  bis  action.  For  these  reasons 
we  reverse  the  judgment  ot  the  court  be- 
low. 


Clrobobn  t.  Scott  et  hI, 
{Swpreme  Court  of  Oeorgla.    Jan.  14,  189L) 
CoKSTBTTonoH  or  Wiu^-Biohts  or  Dbtiskss. 

1.  Under  the  provisions  of  the  will,  a  sod  of 
the  testator  wbo  suryived  blm  two  years  was  en- 
titled to  share  in  all  the  dividends  from  the  tes- 
tator's railroad  stock  which  aocraed  up  to  the  death 
of  the  widow.  The  death  of  the  son  did  not  ter- 
minate his  legal  title  to  the  dividends  which 
were  to  aoome  thereafter. 

a.  As  to  the  oorpu*  of  the  stoidc,  the  distrib- 
utees contemplated  by  the  testator  were  his  own 
children  who  ought  be  in  life  at  the  dmth  of  his 
widow,  and  the  children  of  those  who  might  then 
be  deceased;  tbe  children  of  any  deceased  ohild 
representing  its  parent. 

(SyUalmt  by  the  Court) 


Digitized  by 


Google 


CHu) 


WXSTSBN  UNIOH  TEL.  CO.  »  HILL. 


vn 
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W.  K.  Btnry,  tor  plalatUt  In  error.  JteeM 
A  Deoay,  C.  N.  Fe»tbenitoa,  J.  F.  Billyer, 
and  Joha  D.  Taylor,  for  defendants  In  er> 
ror. 

Bi.ECKi.ET,  C.  J.  The  two  qaesttons  are : 
i^raf.  Wbat  disposition  did  tbe  testator 
make  of  tbe  dlvldeods  npon  bis  railroad 
stock  which  aeemed  between  tbe  period 
of  his  own  death  and  tbe  death  of  his 
widow?  Seeomlljr.  What  disposition  did 
be  make  of  tbe  corpus  of  tbe  stock? 

1.  There  is  no  dispute  that  by  tbe  second 
item  of  the  will  the  widow  took  f2I)0  an- 
nually during  her  lile  out  of  the  profits  or 
income  accruing  from  tbe  railroad  stock. 
What  wan  to  be  done  with  tbe  balance? 
To  answer  tbe  question,  the  eighth  and 
ninth  items  of  the  will  are  to  be  read  to- 
gether. The  eighth  item  is  as  follows : 
"  My  stock  in  Oeoivia  Ballroad  and  Bank- 
ing Company  I  desire  shall  not  be  divided 
until  the  death  of  my  wife,  except  the  div- 
idends orincome  arising  therefrom,  which, 
after  carrying  out  the  provisions  specified 
in  the  second  item  of  this  my  will.  I  wisb 
to  be  divided  and  distributed  as  hereinaft- 
er designated. "  Then  comes  the  ninth 
item,  which  contains  tbe  designation  re- 
ferred to.  It  is  In  these  words:  "All  my 
other  property,  real  and  personal,  of  every 
description,  I  desire  shall  be  sold  and  dis- 
tributed, share  and  share  alike,  between 
my  children  thai  Uving  and  the  child  or 
children  then  living  of  any  of  my  children 
who  are  dead,  or  who  may  die  before  my 
death,  so  that  thechlld  or  children  of  each 
of  my  three  deceased  children  shall  take 
the  same  that  would  have  gone  to  their 
decea8e<l  parents  bad  they  survived  me. 
At  the  death  of  my  wife.  J  desire  that  there 
shall  be  a  division  of  all  my  Georgia  Bail- 
road  and  Banking  Company  stock  on  the 
sameprlnciple  as  last  provided."  Nowhere 
else  in  the  will  has  tbe  testator  provided  for 
any  distribution  of  the  general  body  of  his 
estate,  or  named  tbe  persons  to  whom  it  is 
to  be  distributed,  we  are  safe  in  conclud- 
ing that  he  Intwided  the  snrplus  income 
from  bis  railroad  stock  to  go  to  tbe  same 
persons  who  wereappolnted  to  receive  tbe 
proceeds  of  his  general  property,  and 
these  persons  were  ascertained  when  the 
time  arrived  for  making  the  first  distrlhu- 
tlon.  Testator's  son  Dunlap  Scott  sur- 
vived his  father  two  years,  and  so  was 
one  of  the  distributees  entitled  to  partici- 
pate In  the  flnst  distrlbnilon.  This  being 
BO,  be  was  certainly  entitled  to  share  In 
the  dividends  of  the  railroad  stock  with 
tbe  other  living  children  of  the  testator. 
His  title  to  an  equal  share  in  the  divi- 
dends, having  vested,  did  not  become  di- 
vested by  his  death  before  some  of  tbe  div- 
idends were  realised.  The  will  contem- 
plates only  two  divisions,— one  to  be  made 
at  tbe  testator's  death,  ur  so  soon  thereaft- 
er as  practicable;  and  the  other  at  tbe 
death  of  his  widow.  Those  who  were  to 
take  at  the  first  division  were  to  take 
everything  be  left,  not  otherwise  specific- 
ally disposed  of,  except  the  eorpua  of  tbe 
railroad  stock.  It  Is  manifest  that  the 
dividends  were  not  to  be  retained  by  the 
executors  until   tbe  persons  entitled   to 


take  the  ooipos  of  the  stock  wei*  ascer- 
tained. There  is  no  hint  of  snch  a  pur- 
pose anywhere  in  the  will. 

a.  There  is  some  doubt  whether  the  cor- 
pas  of  the  stock  was  not  Intended  to  go 
to  the  same  persons  who  shared  in  the 
body  of  the  estate;  but  it  is  perhaps  the 
sounder  construction  to  hold,  as  did  the 
court  below,  that  the  words,  "on  tbe 
same  principle  as  last  provided, "  Indicate 
that  children  were  to  be  substituted  for 
parents  who  might  be  deceased  at  the 
time  the  stock  was  to  be  divided,  to-wit, 
at  the  death  of  the  testator's  widow. 
This  construction  we  are  inclined  to  be- 
lieve Is  the  true  one,  and  we  Indorse  the 
adoption  of  It  by  the  court  below.  The 
result  is  that  the  Judgment  Is  affirmed  as 
to  the  corpus  of  the  stock,  bat  reversed 
as  to  the  dividends  or  income. 


North  ft  Sottth  St.  R.  Co.  v.  Crayton. 

{Supreme  Court  of  Oeorgia.  Jan.  14,  180L) 
Abrest  at  JusoMENT — Ukcixtaiiitt  or  VsitDIOT. 
Judgment  will  not  be  arrested  for  uncer- 
tainty in  the  verdict  as  to  amount,  where  the 
finding  of  the  jury  is  for  a  •pecifio  sum  "lesa 
amount  of  freight,"  and  there  is  no  freight  in- 
volved in  the  controversy.  The  superadded 
words  are  meaningless,  and  may  he  treated  as 
surplusage. 

(SifUalnu  hv  t^«  Court.) 

Error  Irom  Buperiorcourt.  Floyd  county  ; 
Maddox,  Judge. 

JReece  Jt  Deanyaxid  Dabnoy  A  Foucbe, 
for  plaintiffs  in  error.  Nunnalljr  A  Neel, 
for  defendant  in  error. 

Blecieley,  C.  J.  The  motion  In  arrest  of 
Jadxment  was  properly  overruled.  The 
verdict  was  in  these  words:  "We,  the 
jury,  find  tor  plaintiff  eight  hundred  dol- 
lars, ($800.00,)  leas  amount  of  freight, 
with  Interest;  also  setting  up  lien,  and 
find  property  subject  sot  forth  in  declara- 
tion." The  words  "less  amount  of  freight"' 
are  surplusage.  There  was  no  freight  in- 
volved In  the  issue  on  trial.  Nothing  of 
the  sort  was  mentioned  anywhere  in  the 
pleadings.  The  verdict  is  therefore  for 
1800,  less  nothing,  and  this  Is  equivalentto 
$800  simply.  The  Jury  having  found  no- 
amount  by  which  it  is  to  be  diminished,  it 
cannot  be  diminished  at  all.  Judgment 
affirmed. 


Western  Union  Tel.  Co.  ▼.  Hill. 
(Su/preme  Court  of  Oeori/Ui.    Jan.  14,  1891.) 

LSYT— iHaOVriCIBNOT  or  DsSOBimOK  —  DSKANn- 

BBTOBB  BuiT— Costs. 

1.  A  levy  for  the  enforcement  of  s  decree 
against  speoiflo  property  whioh  deeoribes  the 
property  as  the  decree  desorlbee  it,  thoogh  the 
description  may  be  loose,  is  not  void  for  uncer- 
tainty. 

2.  There  being  no  evidence  of  any  contract  as 
to  making  a  demand  upon  the  telegraph  company 
prior  to  bringing  action  for  damages,  it  was  not 
error  for  the  court  to  decline  to  charge  the  Jury 
in  relation  to  a  demand. 

8.  Tbe  defendant  in  error  will  be  taxed  with 
tbe  costs  of  bringing  up  a  second  transcript  of  so 
much  of  the  record  as  the  plaintiff  has  Drought 
up,  and  of  so  much  in  addition  Uiereto  as  ia 
wholly  saperflnoos. 
(^Uobiw  by  Ote  Court.) 
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Error  from  dty  conrt,  Floyd  eoantr; 
Mbtkbbardt,  Jnage. 

Bigby  <ft  Berry  and  C.  Rowell,  tor  plain- 
tlDs  in  error.  Wright  &  Harris,  tor  de- 
fendant in  error. 

Blbcklbx,  a  J.  1.  The  levy  was  cer- 
tainly loose  in  the  description  o^  the  prop- 
erty, bat  it  was  based  upon  a  decree  of 
the  snperlor  conrt,  and  was  as  certain  as 
thedecree  itself.  It  embraced  certain  lime- 
works,  and  parol  evidence  as  to  the  situa- 
tion of  these  works  would  be  admissible 
to  identify  the  property.  On  the  whole, 
we  do  not  think  that  the  description  was 
so  uncertain  as  to  render  the  sale  made 
under  the  levy  void. 

2.  The  refusal  of  the  conrt  to  charse  the 
Jury  on  the  subject  of  a  demand  prior  to 
bringing  the  action  was  proper,  for  the 
reason  that  there  was  no  evidence  on 
which  to  base  any  charge  on  the  subject. 
When  the  case  was  here  before,  (85  Oa.  — , 
n  S.  E.  Eep.  874.)  it  appeared  that  the 
terms  printed  on  the  telegram  touching 
demand  bad  been  pat  in  evidence;  but  on 
the  second  trial  the  telegram  appears  to 
have  been  introduced  as  written,  without 
these  printed  terms  going  to  the  Jury.  At 
all  events,  there  is  nothing  in  the  brief  of 
evidence,  or  elsewhere  In  the  record,  show- 
ing that  they  constituted  any  part  of  the 
evidence  submitted  on  the  second  trial. 
They  are  not  mentioned  either  in  the  dec% 
laratlon  or  the  plea,  and  from  the  tran- 
script of  the  record  now  before  us  we  can- 
not tell  what  they  were,  or,  Indeed,  that 
there  were  any  terms  at  all  relating  to  a 
demand. 

8.  The  transcript  of  the  record  which 
the  defendant  in  error  caused  to  be  sent 
up  was  wholly  superfluous  as  to  most  of 
Its  contents.  There  was  no  point  made 
on  the  process  or  the  entry  of  service,  and 
consequently  these  were  not  needed.  The 
plaintiff  In  error  had  brought  up  the  dec- 
laration and  the  evidence  of  Wilson,  Da- 
vitte,  and  Woodruff;  consequently,  a 
second  transcript  of  these  documents  was 
not  needed,  we  Hhall  direct  In  the  Judg- 
ment that  the  costs  of  bringing  up  these 
superfluous  matters  be  paid  by  the  de- 
fendant In  error.  The  court  did  not  err  in 
denying  the  motion  for  a  new  trial.  Judg- 
ment aflSrmed. 


Oabtnrr  v.  Hand  et  ah 

[Supreme  Court  <xf  Oeorrgia.    Jan.  10,  1891.) 
Contract — Cobrespondenob. 
The  matter  alleged  In  the  declaration  was 
miBclent  in  law  to  entitle  the  plalntifF  to  main- 
tain his  action;  the  letters  and  oablegrama  show- 
ing a  complete  contract 
(SyUabua  by  the  Court) 

Error  from  superior  court,  Floyd  coun- 
ty ;  Maddox,  Judge. 

Wright,  Meyerburdt  A  Wright,tor  plain- 
tiff In  error.  C.  Rowell,  for  defendants  In 
error. 

Simmons,  J.  It  appears  from  the  record 
that  Hand  &  Co.  wrote  the  following  let- 
ter to  Gartner:  "Rome,  Qa., ,1886. 

Carl   Gartner,  Hamburg,  Germany— Sir: 
We  can  furnish  a  considerable  quantity  of 


oak,  white  and  red,  of  good  qnallty,  2. 8, 

4,  and  6  Inches  thick,  10  to  24  Inebw  wide, 
12, 14,  and  16  inches  long,  if  yon  are  situ- 
ated so  that  you  can  handle  this  lumber, 
we  shall  be  glad  to  hear  from  yon  as  to 
quantity  you  can  handle,  and  price  yon 
can  pay  tor  the  same. "  Gartner  replied  as 
follows:  "Hamburg,  IBth  Nov.,  18«6. 
Messrs.  F.  C.  Hand  &  Co.,  Rome,  6a.,  U. 

5.  A.— Dear  Sirs:  I  duly  received  your 
favor  without  date,  and  now  b^  to 
■abmlt  you  the  following  trial  order, 
▼is. :  2  ear-loads  oak  pladks,  wagon  stuff, 
[describing;]  price  $40  per  thousand  feet, 
board  measure,  delivered  Rotterdam,  less 
my  comminsion  of  6  per  cent. ;  terms  cash 
on  arrival  of  the  wood  at  Rotterdam 
less  2ii  per  cent.,  or  three  months'  accept- 
ance, your  option.  Please  cable  me  on 
receipt  of  this  your  acceptance  of  this  or- 
der, or  best  possible  counter-offer.  Ship- 
ment to  be  effected  promptly.  [Further 
description  of  the  timbers.T  Awaiting 
yoarearlycabIe,Iam,"etc.  "P.  8.  Canyon 
deliver  oak  floorings  as  per  specification 
inclosed?  Then  please  cable  your  cheap- 
est price."  Then  follows  specification  of 
marks  and  quantities  of  oak  boards.  The 
speciflcatlons  are  for  six  car-loads  of  floor- 
ing and  two  car-loads  of  wagon  stuff. 
To  this  letter  Hand  ft  Co.  replied  by  ca- 
ble as  follows:  "Rome,  Dec.  16th,  1886. 
Qartner,  Hamburg :  Wagon  stuff,  forty- 
two  dollars;  flooring,  forty-one."  Gart- 
ner replied  by  cable  as  follows:  "Ham- 
burg, Dec.  IT,  1886.  Hand  &  Co.,  Rome, 
Ga.:  Accept  wagon  stuff,  fiooring^s,  your 
prices,  my  conditions.  Immediate  ship- 
ment, cable  confirmation. "  Hand  ft  Co. 
replied  by  cable  as  follows:  "Rome.  Qa., 
Dec  18th,  1886.  Gartner,  Hamburg:  Ship- 
ment begins  next  week. " 

It  appears  from  the  record  that,  for 
some  reason  not  stated.  Hand  ft  Go.  re- 
fusedtoshipthetimber  toGartner;  where- 
upon Gartner  filed  a  suit  agidnst  them, 
alleging  breach  of  contract,  and  setting 
out  in  his  declaration  the  above  corre- 
spon deuce,  anu  in  addition  thereto  a  let- 
ter from  him  to  Hand  ft  Co.  dated  Decem- 
ber 17, 1886,  wherein  he  recites  the  corre- 
spondence by  cable,  and  states  his  accept- 
ance of  the  timber,  and  asks  whether  they 
will  undertake  to  deliver  regularly  other 
kinds  of  timber,  etc.  A  letter  from  Hand 
ft  Co.  to  Gartner  Is  dated  December  18, 
18S6,  the  same  day  as  their  telegram  In 
which  they  state  that  the  shipment  begins 
next  week.  This  letter  recites  the  corre- 
spondence by  cablegram,  and  says:  "Ton 
will  please  understand  that  this  order  re- 
fers to  the  two  car-loads  of  wagpon  stuff 
without  too  large  knots,  and  to  cars  of 
flooring  marked 'K,"R,' and '8.'"  And 
the  letter  then  adds:  "We  can  also  fill 
order  for  balance  of  the  cars  of  flooring 
in  80  to  40  days,  but  price  will  be  a  little 
higher. "  When  the  case  came  on  for  trial 
it  was  dismissed  by  the  court  on  demurrer, 
on  the  ground  that  the  matters  set  forth 
In  the  declaration  are  not  sufficient  to  en- 
able the  plaintiff  to  maintain  bis  action 
against  the  defendant;  and  to  this  ruling 
the  plaintiff  excepted. 

We  think  the  court  erred  in  Bustalning 
the  demurrer  to  this  declaration.  It  was 
argued  by  «onn8el  for  the  detendants  that 
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the  correspondence  set  oat  In  the  dedara- 
tlon  clearly  shows  that  there  was  no  con- 
tract made  between  the  parties;  that 
their  minds  did  not  assent  to  the  same 
thing;  and  lor  that  reason  thejadxment 
sustaining:  the  demorrer  was  not  errrone- 
uns.  We  cannot  take  this  view  of  It.  It 
seems  to  us  that  there  was  a  clear  and 
distinct  agreement  between  these  parties, 
— one  to  sell,  and  the  other  to  pnn'hase,  a 
certain  quantity  of  timber.  Hand  ft  Co. 
wrote  to  Gartner  informing  him  that  they 
bad  certain  wagon  stuff  for  sale,  and  ask- 
ing it  be  could  handle  It.  Oartner  replied 
that  he  would  take  two  car-loads  of 
wagon  stuff,  and  inquired  M  tbey  could 
tarnish  oak  boards  forllooring,  (for  wbicb 
specifications  were  given,)  and.  If  so,  to  ca- 
ble him,  and  give  prices.  In  reply,  they  ca- 
bled the  prices  fortfae  wagon  stuff  and  the 
flooring ;  of  course,  meaning  the  flooring, 
tbe  spedflcations  of  which  he  had  sent 
them.  Oartner  replied,  accepting  tbe 
price,  and  asking  immediate  shipment; 
and  they  replied  that  the  shipment  would 
begin  next  week.  Here,  then,  was  an 
agreement  between  the  parties  as  to  the 
thing  to  be  sold,  its  quantity  and  quality, 
and  the  price ;  and,  according  to  this  cor- 
respondence, the  minds  of  both  parties 
must  necessarily  have  assented  to thesame 
tbtng.  Itseemstonsasdearanddeancuta 
contract  asconld  possibly  have  been  made. 
But  It  is  argued  that  when  Gartner's  last 
letter  arrived  it  contained  speciilcatlonB 
of  much  more  timber  than  he  had  ordered 
In  his  first  letter,  and  that  this  shows 
that  their  minds  did  not  assent  to  the 
same  quaotity  and  quality.  We  do  not 
think  the  specification  as  to  additional 
timber  makes  any  difference  as  to  the  con- 
tract they  had  actually  agreed  upon. 
They  had  agreed  upon  the  ttbipmeut  of 
six  car-loads  of  flooring  and  two  car-loads 
of  wagon  stuff,  and  upon  the  price  and 
quality  thereof;  and  if  Gartner  subse- 
qnently  ordered  more  at  the  same  price, 
and  of  a  different  quality,  the  defendants 
were  not  obliged  to  Oil  the  latter  order. 
Tbey  were  only  bound  to  fill  tbe  order  to 
which  they  had  agreed,  to-wlt,  the  order 
contained  In  the  letter  of  December  16, 
1886. 

It  was  also  contended  by  counsel  for  the 
defendant  in  error  that  the  letter  of  Hand 
&  Co.  to  Gartner,  dated  December  18, 1886, 
oxplanatory  of  their  telegram  of  the  same 
day,  shows  that  the  parties  had  not 
agreed  upon  the  same  thing.  That  letter 
states,  in  substance,  that  they  only  meant 
to  fill  tbe  order  as  to  two  car-loads  of 
wagon  stuff  and  three  car-loads  of  floor- 
ing. We  do  not  think  this  letter  can  be 
taken  into  consideration  in  determining 
whether  or  not  the  parties  had  made  a 
contract ;  for,  before  this  letter  was  writ- 
ten, Gartner  bad  accepted  the  offer  of 
the  defendants  by  cable,  and  they  had  ca- 
bled him  in  reply  that  they  would  begin 
tbe  shipment  next  week.  When  the  last 
cable  reply  was  sent,  the  contract  was 
complete,  and  they  could  not  change  it  by 
a  letter  written  the  same  day,  and  for- 
warded to  Germany  by  mail.  It  is  quite 
likely  that  before  the  letter  left  the  post- 
office  at  Rome,  Ga.,  Gartner  had  received 
their  cablegram  In  Hamburg,  and  upon 


tbe  strength  of  that  cablegram  made  tbe 
contract  with  other  persons  in  Hamburg 
for  the  sale  of  this  timber,  which  he  al- 
leges in  his  declaration  be  had  made,  and 
for  a  breach  of  which,  caused  by  the  non- 
delivery of  this  timber  by  Hand  &  Co.,  he 
had  been  sued,  and  a  recovery  had  against 
him.   Judgment  reversed. 


MiLNEB  et  ah  V.yANDITBBB  et  Hl. 

(Supreme  Cowrt  of  Oeorgia.    Jan.  19,  1891.) 

BraoraocNT— TiTLB  to  Supfobt  —  Equitabls  Ds- 
isNsa— BiLi.  or  Exobptions. 

1.  In  s  Joint  action  by  tenants  in  oommon  for 
the  recovery  of  land,  where  an  equitable  defense 
had  been  filed,  it  was  error  to  charge  the  Jury 
that  U,  for  any  reaaon,  any  of  the  plaintlfls  could 
not  recover,  none  of  them  could  recover.  Under 
the  praotiae  in  this  state,  where  an  eonitable  de- 
fense Is  set  np  and  prevails  against  the  right  of 
any  of  the  plaintUfs  to  recover,  the  oonunon-lsw 
rale  as  to  actions  of  ejectment,  tiiat  all  the  plain- 
tiffs shall  recover  or  none,  does  not  apply,  but 
the  same  rule  and  measure  of  justice  is  to  be  ap- 
plied as  in  proceedings  in  equity. 

i.  If  the  sale  which  jnuported  to  convey  tbe 
legal  title  of  the  plalntUb  to  the  land  In  contro- 
versy was  illegal,  the  legal  title  was  still  In  them, 
and  the  law  did  not  require  them,  before  bring- 
ing their  action,  to  tender  the  defendant  the 
amount  of  the  purchase  money  he  had  paid  for 
the  land.  It  was  therefore  error  to  charge  the 
Jury  that  if  the  mother  of  the  plaintiffs  sold  the 
land  to  the  defendant,  and  used  the  money  re- 
ceived therefor  in  the  sappoort  of  tbe  plaintUts, 
or  any  of  them,  the  plaintUb  could  am  recover 
unless  they  tendered  oaok  the  amoont  of  the  pur- 
chase money  prior  to  the  bringing  of  the  aetton, 
or  unless  he  had  realized  it  from  rents  over  and 
above  the  value  of  the  improvements. 

8.  The  action  was  by  some  of  the  heirs  at 
law  of  the  deceased  owner.  The  equitable  plea 
of  the  defendant  set  up,  among  other  things,  that 
the  land  was  sold  at  administrator's  sale  to  raise 
money  for  a  year's  snppoit  set  apart  by  the  or- 
dinary for  the  widow  and  .the  minor  children; 
that  tbe  purchaser  at  that  sale  resold  to  the 
widow,  who  in  turn  sold  to  the  defendant;  that 
he  was  an  innocent  purchaser  without  notice  of 
any  defect  or  irreg^ularlty,  and  that  the  purchase 
money  paid  by  him  was  used  for  the  support  and 
maintenance  of  the  widow  and  the  minor  ohil- 
dren.  Tbe  plaintUfs  contended  that  the  year'a 
support  was  not  properly  set  apart,  and  that  the 
sale  was  illegal  and  unauthoriied.  Held  that,  if 
it  should  appear  at  the  next  trial  that  the  year's 
support  was  x>roperly  set  apart  to  the  widow  and 
minor  children,  and  that  the  land  was  sold  to 
raise  money  for  the  year's  support,  and  sold  at  a 
fair  price,  and  the  money  was  used  by  the  widow 
and  the  minor  children  for  their  support  and 
maintenance;  or,  whether  the  year's  support  wai 
properly  set  apart  or  not,  if  the  otiier  facts  stated 
should  appear,  and  it  should  also  appear  that  the 
amount  thus  paid  by  the  defendant  and  used  by 
the  widow  and  minor  oliildren  for  their  support 
and  maintenance  was  a  fair  and  reasonable 
amount  to  be  allowed  them  tor  a  year's  support, 
— this  would  show  an  equi^  on  Ute  part  of  the 
defendant  superior  to  the  le^al  title  of  the  plain- 
tiffs. If  it  snould  appear,  however,  that  the 
widow  and  only  a  part  of  the  minor  children 
used  the  money  for  their  support  and  mainte- 
nance, the  other  minor  children  receivinf?  no  ben- 
efit therefrom,  the  legal  title  of  the  latter  would 
be  superior  to  ttte  defendant's  equity,  and  they 
might  recover,  although  their  co-plaintiffs  could 
not. 

4.  The  specification  in  tbe  bill  of  exceptions 
of  tbe  parts  of  the  record  material  to  a  dear  un- 
derstanding of  the  errors  complained  of  does  not 
include  any  demurrer  to  the  declaration.  The 
clerk,  therefore,  had  no  authority  for  certifying 
any  such  document  as  a  port  of  the  record;  and 
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neither  Uie  demurrer,  nor  any  rallngs  of  the 
court  thereon,  nor  any  exception  thereto,  entered 
pendente  lite,  can  be  conticlered  as  authenticated, 
so  as  to  be  properly  before  this  court. 
(Syllable  by  the  Court.) 

Error  Irom  bo perlor court,  Bartow  coun- 
ty; MiLNKK,  JudRe. 

J.  A.  Bnker,  R.  J.  McCamy,  and  W.  I. 
Hey  ward,  for  plaintiffs  in  error.  J.  Ji. 
Conyers,  for  defendant  in  error. 

Simmons,  J.  This  was  an  action  of  eject- 
ment, brought  by  W.  H.  Milner,  Emma  J. 
Mosley,  John  L.  Milner,  Jamee  L.  Milner,  E. 
B.  Milner,  T.  P.  Milner,  Ernest  Milner,  and 
Kitty  C.  Stoclts, heirs  atlaw  of  Ji^mes  Mil- 
ner, deceased,  against  A.  O.  B.  Vandlvere, 
for  the  recovery  of  a  certain  tract  of  land 
described  Id  the  declaratiun .  By  an  amend- 
ment the  names  of  Mrs.  Mosley  and  Mrs. 
Stoclts  were  stricken  from  the  declaration. 
The  defendant  filed  the  plea  of  not  gollty, 
and  also  the  farther  plea  that  he  bad  been  In 
the  actual  and  continuous  adverse  posses- 
aton  of  the  premises  under  written  evidence 
of  title  for  more  than  seven  years  before 
the  commencement  of  the  suit,  and  that 
the  plaintiffs' right  of  action  was  barred 
by  the  statute  of  prescription,  fie  also 
Hied  an  equitable  plea,  setting  up  certain 
equities  as  a  reason  why  the  plaintiffs 
were  not  entitled  to  recover,  which  will  be 
found  in  the  report  of  thecane.  Both  sides 
submitted  evidence  to  the  jury,  wtiich  Jt  1b 
unnecessary  to  detail  here.  Uhder  the 
charge  of  the  conrt  the  Jury  returned  a 
rerdict  for  the  defendant.  The  plaintiffs 
moved  tor  a  new  trial  on  the  several 
grounds  set  out  therein,  which  was  over- 
ruled by  the  court,  and  they  excepted. 

1.  The  following  Instructions  of  the 
coort  to  the  jury  were  complained  of  In 
the  fourth  and  fifth  grounds  of  the  motion 
for  a  new  trial :  "  (4)  If  you  believe  from 
the  testimony  that  Mrs.  Sue  M.  Milner,  the 
mother  of  the  DlaintlHs,  sold  this  land  to 
the  defendantH,  or  either  of  them,  and  used 
the  money  received  for  the  land  in  the  sup- 
port and  maintenance  of  the  plaintiffs,  or 
any  of  them,  then  I  charge  yon  that  the 
plaintiffs,  or  any  of  them,  cannot  recover, 
unless  you  find  from  the  evidence  that 
they  tendered  back  to  the  defendants  the 
amount  of  this  purchase  money,  prior  to 
brlnvirg  this  action,  or  unless  you  should 
And  that  the  rents  and  mesne  profits  aris- 
ing from  the  property  sned  for  would 
amount  to  the  Improvements  placed  on 
the  premises  by  the  defendants,  or  those 
under  whom  they  held,  and  also  enough 
over  and  above  the  Improvements  to  pay 
back  the  original  purchase  money,  prior 
to  the  beginning  of  this  suit.  (5)  The 
court  charges  you  further  that  the  demise 
In  this  declaration  Is  a  Joint  demise;  and 
If,  for  any  reason,  any  of  the  plaintiffs  can- 
not recover,  none  of  them  can  recover. 
And  if  you  find,  for  instance,  that  any  of 
them  are  barred,  you  should  find  by  your 
verdict  who  are  barred,  and  name  them. " 
Under  the  facts  of  the  case  we  think  the 
court  erred  In  giving  the  above  in  charge  to 
the  jury.  It  will  be  seen  that  the  jury 
were  Instructed  that  If  the  mother  of  the 
plaintiffs  sold  the  land  to  the  defendants, 
or  either  of  them,  and  used  the  money  re- 
ceived from  thA  land  in  the  support  and 


maintenance  of  the  plaintiffs,  or  any  of 
them,  tfaeplaintiffa  could notrecover;  also 
that  If,  for  any  reason,  any  of  the  plain- 
tiffs could  not  recover,  none  of  them  coald 
recover.  It  la  true,  this  court  has  held  in 
several  casen  that  where  tenants  in  com- 
mon bring  a  joint  action  for  the  recovery 
at  land,  and  it  is  shown  at  the  trial  that 
either  of  them  has  no  title  or  right  (Gen- 
try and  possession,  the  action  fails,  al- 
though the  others  mayha  ve  the  title  and  the 
right  of  entry  and  possession.  De  Vaughn 
V.  McLeroy.  82  U  a.  718, 10  S.  E  Rep.  211, 
and  cases  there  cited.  This  is  the  law  of 
onr  state  where  the  action  is  purely  legal; 
and  It  will  be  seen  by  reference  to  the  cases 
cited  that  they  were  all  legal  actions,  and 
In  none  of  them  was  an  equitable  defense 
filed.  But  we  think  that  where  plaintiffs 
bring  a  Joint  action  of  ejectment,  and  the 
defendant  does  not  rely  merely  upon  a 
legal  right  to  defeat  the  action,  but  seta 
up  an  equitable  rlgbt  against  the  right  of 
any  or  all  of  the  plaintiffs  to  recover,  the 
role  does  not  apply,  and  the  action  does 
not  fall  unless  the  equitable  defense  pre- 
vails against  all  the  plaintiffs.  If  the  de- 
fendant shows  an  equity  superior  to  the 
legal  title  of  all  the  plaintiffs,  none  of  them 
can  recover;  if  heshows  an  equity  superior 
only  tu  the  legal  title  of  some  of  the  plaln- 
tifla,  and  not  to  that  of  the  others,  the  for- 
mer cannot  recover,  while  the  latter  can. 
In  other  words.  If  A.,  B..  and  C,  being 
tenants  in  common,  bring  a  joint  action 
against  D.  for  the  recovery  of  land, 
and  D.  shows  a  superior  equity  to  thelegal 
title  of  B.  and  C,  and  not  to  that  of  A.,  A. 
can  recover,  and  B.  and  C.  cannot.  Tbte 
rule  naturally  and  of  necessity  arises  from 
the  blending  of  legal  and  equitable  jurisdic- 
tions. Under  the  old  practice,  in  an  ac- 
tion of  ejectment  at  law,  a  re<!overy  could 
only  be  bad  npon  the  legal  title  to  land. 
The  holder  of  an  eqnitable  title  could  nei- 
ther support  the  action,  nor  set  up  bin 
equitable  title  as  a  basis  of  alfirmative  re- 
lief, or  to  defeat  a  recovery  based  upon  the 
legal  title.  The  rights  of  the  holder  of  the 
equitable  title  conld  only  be  asserted  and 
established  in  equity.  Injunctions  were 
frequfflitly  granted  to  res'brain  ejectment 
by  the  holder  of  the  legal  title  during  the 
pendency  of  the  proceedings  In  equity  up- 
on the  equitable  title.  The  defendant  may 
now,  under  our  practice,  interpose  equita- 
ble as  well  as  legal  titles  or  defenses ;  and, 
when  equitable  defenses  are  set  up  against 
legal  titles,  the  same  rule  and  measure  of 
justice  is  to  be  applied  as  if  the  proceeding 
was  in  equity.  Sedgwick  &  W.  Tr.  Title 
Land,  {  486.  Under  the  old  practice,  if  the 
defendant's  equity  was  superior  to  the 
legal  title  of  either  or  any  of  the  plaintiffs, 
the  conrt  would  enjoin  those  plaintiftM 
from  prosecuting  thrir  action  at  law 
against  the  defendant,  but  would  refuse 
to  enjoin  those  whose  legal  title  was  su- 
perior to  the  defendant's  equity.  And 
therefore,  as  the  defendant,  under  our 
practice,  can  set  up  his  equity  by  an  equita- 
ble plea  to  an  action  at  law,  we  think 
that,  where  he  files  such  plea,  the  com- 
mon-law rule,  that  all  shall  recover  or 
none,  does  not  prevail.  Indeed,  it  has 
been  so  held  by  this  court.  In  the  case  of 
Bumpb  T.  Trudove,  06  Qa.  4S0,  It  is  said: 
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"  Whatfloerer  mieht  be  held  to  be  the  rule 
as  to  a  Joint  demiHe,  where  the  general  in- 
sae  only  is  pleaded,  it  Is  unnecessary  In 
this  case  to  decide,  as,  under  oar  liberal 
practice,  equitable  pleas  luv-olviog  other 
matters  than  title  may  be  introduced  and 
adjudicated.  Thia  very  right  necessarily 
abrogates  any  sucli  cominon-Iavr  rule." 
See.  also,  Pom.  Rem.  &  Rem.  Rights,  §§ 
20i>-215:  Allen  v.  Logan,  (Mo.)  10  S.  \V. 
Kep.  149-151. 

2.  We  tbinic  the  court  also  erred  In 
charging  the  Jury  that  It  was  necessary 
for  the  plaintiffs  in  this  case  to  tender  the 
purchase  money  to  the  defendant  before 
bringing  their  suit,  onleas  he  had  realized 
It  from  rents  over  and  above  the  value  of 
the  improvements.  If  the  land  had  been 
Illegally  sold,  the  legal  title  was  (itlllin 
the  plaintiffs,  and  we  know  of  no  law 
that  requires  the  plalnt]ff,  under  such  cir- 
ramstances,  to  tender  to  adetendant.who 
la  in  wrongful  posseflslon,  the  purchase 
money  which  he  has  paid  for  the  land, 
even  though  be  pays  It  in  good  faith,  be- 
lieving he  Is  getting  a  good  title.  It  the 
legal  title  Is  In  the  plaintiRs,  they  are  en- 
titled, to  recover  the  land,  unless  the  de- 
fendant shows  a  superior  equity  to  that 
title;  and  they  are  not  required  to  tender 
the  defendant  the  purchase  money  he  has 
paid  before  they  can  bring  suit  to  recover 
the  land. 

3.  If  on  the  next  trial  o(  the  case  the  de- 
fendant can  show  that  the  year's  support 
was  properly  set  aside  to  the  widow  and 
minor  children,  and  the  land  was  sold  to 
raise  the  money  for  the  year's  support, 
and  was  sold  at  a  fair  price,  and  that  the 
money  was  used  by  the  widow  and  the 
minorchlldrenfor  their  support  and  main- 
tenance, then,  iu  onr  opinion,  this  would 
show  an  equity  on  the  part  of  the  defend- 
ant superior  to  the  legal  title  of  the  plain- 
tiffs. If  it  should  appear,  however,  that 
the  widow  and  only  a  pare  of  the  minor 
children  used  the  money  for  their  sup- 
port and  maintenance,  and  others  of  the 
minor  children  received  no  benefit  there- 
from, then  the  legal  title  of  rhe  latter 
would  be  superior  to  the  defendant's  equi- 
ty, and  they  might  recover,  while  their  co- 
plaintiffs  could  not.  Or  if.  on  the  next 
trial,  the  defendant  can  show  that  the 
land  was  sold  for  a  fair  price,  and  the  pro- 
ceeds of  the  sale  used  by  the  widow  and 
the  minor  children,  and  the  amount  thus 
used  by  them  was  a  reasonable  amount 
to  be  allowed  them  for  a  year's  support, 
then,  in  our  opinion,  the  defendant's  equi- 
ty would  be  superior  to  the  plaintiffs'  le- 
j^al  title,  whether  the  year's  support  hud 
been  properly  set  aside  or  not.  Simmons 
v.  Byrd,  49  Ga.  286;  Barron  v.  Bumey,  38 
Oa.  264;  Cross  v.  Johnson,  82  Ga.  67,  8  8. 
E.  Rep.  66. 

4.  The  parts  of  the  record  specified  in 
the  bill  of  exceptions  as  material  to  a 
clear  understanding  of  the  errors  com- 
plained of  are :  (1)  Original  declaration, 
with  all  the  amendments  thereto;  (2) 
the  equitable  pleas  of  the  defendants,  filed 
in  the  clerk's  office  on  the  4th  day  of  Feb- 
ruary, 1890;  (3)  the  motion  for  a  new 
trial,  and  the  amendment  and  all  the  or- 
ders of  court  with  reference  thereto,  rule 
nial,  etc. :  (4)  the  entire  brief  of  evidence 
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filed  and  approved.  It  will  be  seen  that 
this  specification  does  not  include  any  de- 
murrer to  the  declaration.  The  clerk, 
therefore,  had  no  authority  for  certifying 
any  such  document  as  a  part  of  the  rec- 
ord. Consequently  neither  the  demurrer, 
nor  any  rulings  of  the  court  thereon,  nor 
any  exceptions  thereto,  entered  pendente 
lite,  can  be  considered  as  authenticated, 
80  as  to  be  properly  before  this  court.  It 
follows  that  the  assignment  of  errors  by 
the  defendant  in  error  on  rulings  said  to 
have  been  made  pen'/ente  7/te  have  noth- 
ing to  rest  upon,  and  cannot  be  consid- 
ered. Had  the  defendant  in  error  desired 
any  part  of  the  record  brought  here  whtcb 
was  not  specified  in  the  plaintiffs'  bill  of 
exceptions,  the  act  of  1889  (Acts  1889,  p. 
114)  pointed  out  to  him  the  mode  of  accom- 
plishing bis  purpose.  That  mode  not 
having  been  pursued,  this  court  must 
simply  ignore  so  much  of  the  transcript  as 
the  clerk  below  has  sent  here  without  any 
authority.    Judgment  reversed. 


D&TI8  V.  Taylor  et  ah 
{awpreme  Court  of  Georgia.   Jan.  14,  1891.) 
EjBCTiiEJJT— I!>solvb:ict  of  Dehndaxt— Ra- 

CBITER8. 

Where  the  defendant  in  ejectment  had  been 
in  possession  more  than  seven  years  under  color 
of  title  and  claim  of  right  when  the  action  was 
brought,  her  insolvency  is  not  cause  tor  her  ex- 
pulsion, and  the  appointment  of  a  reoelTer  to  se- 
onre  the  mesne  proflts  pending  the  suit,  on  a  pe- 
tition in  the  nature  of  a  bill  iu  equity  filed  for 
tbat  purpose  by  the  plaintiffs  in  ejectment. 
(SiyUabxis  by  the  Court.) 

Error  from  superior  court,  Haralson 
county;  Maddox.  Judge. 

Adawson  &  Jackson  and  W.  F  Brown, 
for  plaintiff  in  error.  McBiide  dt  Edwardu, 
for  defendants  in  error. 

Blecki.ry,  C.  J.  At  the  time  the  action 
of  ejectment  was  brought  the  defendant  in 
that  action,  Mrs.  Davis,  had  been  in  pos- 
session of  the  premises  under  color  of  title 
and  claim  of  right  for  more  than  seven 
years.  During  that  time  there  is  no  Indi- 
cation in  the  evidence  that  she  ever  ac- 
knowledged title  in  the  plaintiffs  in  eject- 
ment or  In  any  one  else.  She  seems  to 
have  held  tor  herself  against  the  world. 
We  think,  under  these  circumstances,  that 
it  was  a  mistake  for  the  Judge,  by  a  sum- 
mary order,  to  turn  her  ont  of  possession, 
and  place  the  property  In  the  hands  of 
a  receiver  to  await  trial  and  Judgment  in 
the  action  of  ejectment.  The  plaintiffs, 
having  acquiesced  for  more  than  seven 
yeans  in  the  adverse  holding,  were  charge- 
able with  laches,  and  this  ought  to  count 
against  them  in  their  application  for  a  re- 
ceiver. Had  they  brought  their  action 
promptly  before  the  attachment  of  a  prima 
facie  bar,  perhaps  they  would  have  been 
entitled  to  a  receiver  pending  the  action 
to  secure  the  mesne  profits,  the  defendant 
being  insolvent.  But  a  possession  so  an- 
cient and  long  continued  should  not  be 
disturbed  by  an  Interlocutory  order  in 
advance  of  a  trial  by  Jury.  Judgment  re- 
versed. 
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RoMJB  A  C.  Const.  C!o.  ▼.  Deupset. 

(Supreme  Count  of  Oeorgia.    Jan.  14,  1891.) 

[NTOBT  TO  EHPLOTI — COXTRIBUTOBT  NbOLISBNOK. 

An  employe  who  is  under  orders  to  couple 
cars  with  a  stick  only,  and  is  injured  while  coup- 
ling with  his  hand  without  a  stick,  is  himseU  in 
tault,  and  cannot  recover. 
(SyUabua  Iry  (he  Court.) 

Errorfrom  aaperior  court,  Floyd  county ; 
Maddox,  Judffe. 

Dabney  &  Fouche,  W.  W.  Brooks,  and 
W..  T.  Tnmbvll,  for  plaintiffs  in  error. 
Wright,  Meyerbardt  &  Wright,  for  defend- 
ant In  error. 

Bleckley,  0.  J.  According  to  the  evi- 
dence of  Dempsey  himself,  the  speed  of  the 
en(;ine  In  baclcing  was  open  tn  his  obser- 
vation, and  was  to  hlgb  for  thecoupling  to 
be  made  with  safety.  No  good  reason 
appears  why  he  did  not  notice  that  the 
engineer  tailed  to  siacken  the  speed,  and 
why  be  did  not  observe  the  fact  In  time 
to  save  himself  by  getting  ont  of  the 
way.  Bnt,  waiving  this  question,  the 
evidence  Is  clear  and  uncontradicted  that 
he  had  been  Instructed  by  the  conductor 
to  use  a  stick  In  coupling,  and  not  to  at- 
tempt to  make  a  coupHuK  in  any  other 
way.  He  had  no  stick,  and  fails  to  ex- 
plain why  he  did  not  have  one.  At  the 
time  he  was  hurt,  he  was  engaged  in  a 
breach  of  orders,  and  that  breach  contrib- 
uted to  his  Injury ;  forthe  conductor  testl- 
Aes  that,  had  be  used  a  stick,  he  would 
not  have  been  Injured.  To-tbls  testimony 
of  the  conductor  he  offered  no  contradic- 
tion, and  made  no  reply.  The  case  is  con- 
trolled In  principle  by  81oan  v.  Railway 

Co.,  86  Ga. ,12  8.  E.Rep.  179.  The  court 

erred  in  not  granting  a  new  trial.    Judg^ 
ment  reversed. 


LiTONs  et  a7.  v.  Planters'  Loan  ft  Sat- 
iNus  Bank. 

(Supreme  Cowrt  q/  OeorgUi.    Dec  81,  1890.) 

StTFTICIBNOT  OJ"  SbBTIOB— WaIVEK  —  AMBNSUEMT 

— Patmbht  —  Salb  or  Chukch  Propbkty  roB 

DbBT8. 

1.  OemtirriiiK  generally  to  the  plaintiff's  pe- 
tition la  pleading  to  the  merits.  After  appear- 
ance at  the  first  term,  and  demurring  generally 
at  a  tnbseqnent  term,  it  is  too  late  to  raise  the 
question  of  service  by  motion  or  otherwise. 

9.  The  omission  of  a  prayer  for  process  is 
amendable,  and  is  waived  by  appearance  and 
pleading. 

8.  The  original  petition  contained  enough  to 
amend  \>y,  and  the  amendment  allowed  was 
proper. 

4.  The  petition  as  amended  embraced  a  oaoso 
of  action.  A  promissory  note  given  by  the  trus- 
tees and  officers  of  a  church,  and  a  suit  thereon 
prosecuted  to  judgment  against  the  makers,  will 
not  necessarily  extinguish  a  debt  of  the  cnurch 
for  which  it  was  given.  The  question  of  fact 
whether  itwas  given  in  payment,  or  as  collateral 
only,  remained  open. 

5.  A  church  site  and  edifice  may  be  sold  to 
pay  the  salary  of  the  pastor.  In  contemplation  of 
Taw,  justice  is  not  only  a  cardinal,  bnt  the  pon- 
tifical, virtue. 

6.  It  is  doubtful  whether  the  fourth  equity 
rule,  touching  exhibits  to  pleadings,  is  applicable 
in  its  full  force,  since  the  act  of  lbS7,  establish- 
ing uniformity  in  pleading.  Wbether  so  or  not, 
the  right  result  of  a  case  on  ita  merits  will  not 


be  disturbed  because  the  record  of  a  judgment  re- 
ferred to  in  the  petition  was  not  copied  and  an- 
nexed as  an  exhibit 

7.  Where  the  material  fact  In  controversy  is 
only  the  existence  of  the  debt,  the  judge  may  de- 
cree the  appropriate  equitable  relief  under  the 
allegations  of  the  pleadings  and  the  admissions 
of  the  answer,  upon  a  verdict  of  the  jury  finding 
in  favor  of  the  plaintiff,  so  much  for  principal 
and  so  much  for  Interest.  The  decree  rendered 
in  this  case  that  the  church  property  be  sold  by 
the  sheriff,  the  proceeds  applied  to  the  debt,  and 
the  surplus,  if  any,  turned  over  to  the  trustee, 
was  proper. 
(St/Uotma  by  the  Court.) 

Error  from  superior  court,  Richmond 
county ;  Roney,  .Tudge. 

Twiggs  A  Verdery,  for  plaintiUs  in  error. 
C.  Z.  MeCord,  Foster  <fe  Lamar,  and  Leon- 
ard Pbiaity,  for  defendant  in  error. 

Bleckley,  C.J.  1.  The  first  thing  is  the 
question  of  service*.  If  the  defendants  be- 
low were  not  before  the  court  in  a  way  to 
bind  them,  and  it  they  presented  that  ob- 
jection In  due  time  and  manner,  what  was 
done  as  the  outcome  of  the  proceedings 
would  have  no  final  result.  The  com- 
plaint as  to  service  was  that,  althouich 
there  was  a  subpoena  annexed  to  the  orig- 
inal bill,  there  was  no  copy  of  that  sub- 
pcena  served  on  the  defendants,  copies  of 
the  bill  only  being  served.  The  caae  was 
returnable  to  the  October  term,  1888.  At 
the  appearance  term,  the  names  of  counsel 
tor  the  defendants,  as  appearing  In  thdr 
behalf,  were  entered  on  tlie  bench  docket. 
On  April  12. 1890,  the  defendants  demurred 
to  the  petition,  "because  said  petition, 
and  the  matters  therein  contained.  In 
manner  and  form  as  therein  stated  and  set 
forth,  are  not  sufficient  to  constitute  a 
cause  of  action,"  and  on  several  special 
grounds,  one  of  which  was  "  because  there  is 
no  copy  process  annexed  to  any  of  the  copy 
petitions  served  upon  defendants."  The 
special  demurrer  was  not  sworn  to  so  as 
to  entitle  it  to  stand  or  be  treated  as  a 
dilatory  plea.  In  which  character  It  wonld 
have  to  be  sworn  to.  Code,  §  8456.  Of 
course,  such  an  averment,  as  a  ground  of 
special  demurrer,  was  no  more  than  blank 
paper,  for  no  such  defect  as  want  of 
process,  annexed  to  the  copy  petitions 
served  on  defendants,  appeared  upon  the 
face  of  the  petition  or  elsewhere  in  the  rec- 
ord. To  demur  generally  to  a  petition  as 
presenting  no  cause  of  action,  is  to  plead 
to  the  merits  of  the  case.  Here  then  was 
appearance  and  pleading  to  the  merits, 
which  under  the  Ck>de  was  a  waiver  of 
service, — a  waiver  which  wonld  have  been 
effective  had  there  been  no  process  even  to 
the  original  petition  nor  any  service  what- 
ever. Code,  §  3335.  After  this  it  was  too 
late  to  raise  the  question  of  service,  wheth- 
er by  motion  or  by  plea,  for  why  should 
the  defendants  Invoke  the  judgment  of  the 
court  on  the  cause  of  action  by  demurrer, 
unless  they  were  to  be  bound  by  that 
judgment  when  rendered?  The  demurrer 
was  overruled  on  the  first  day  of  the  April 
term,  which  was  the  2l8t  of  April,  1890. 
"  upon  petitioner's  properly  verifying  the 
petition  and  amendments."  This  condi- 
tion was  complied  with  on  the  28th  of 
April,  and  not  until  the  previous  day  was 
any  separate  motion  made  to  dismiss,  be- 
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caose  no  copy  process  was  attached  to 
the  copy  petitions  served  upon  the  defend- 
ants. An  additional  ground  of  the  mo- 
tion then  made  was  because  the  sheriff 
failed  to  serve  the  defendants  personally 
•with  a  copy  of  tlie  petition.  This  motion 
was  too  late,  as  coming  after  pleading  by 
general  demurrer  to  the  whole  action.  It 
follows  that  there  was  no  error  in  treat- 
ing the  defendants,  in  nil  the  subsequent 
proceedings,  as  properly  in  court. 

2.  We  think  this  was  true,  although 
there  was  no  prayer  for  process  either  in 
the  original  or  amended  petition,  since  all 
such  defects  are  now  amendable.  Code, 
-§  3479.  And  inaRmuch  as  amendment  may 
be  made  at  any  stage,  even  after  verdict, 
amendable  defects  are  waived  by  appear- 
ance and  pleading. 

3.  The  next  question  is  as  to  th9  allow- 
ance of  an  amendment  to  the  plaintiff's 
petition,  the  amendment  being  objected  to 
an  introducing  a  new  cause  of  action,  and 
for  the  further  reason  that  theorlginal  pe- 
tition contained  nothing  to  amend  by. 
Without  going  fully  into  the  contents  of 
■either,  we  may  state,  in  general  terms, 
that  the  original  petition,  although  very 
meager,  set  up  a  claim  tu  have  the  church 
property  in  question  applied  to  the  pay- 
ment of  a  debt  which  the  charcb  owed  to 
a  former  pastor  for  services  as  a  clergy- 
man. It  alleged  that  this  debt  was  evi- 
denced by  H  promissory  note  executed  by 
the  trustees  and  officers  of  the  church  In 
pursuance  of  a  resolution  passed  by  the 
church,  which  note  had  been  indorsed  by 
the  payee,  and  that  suit  In  favor  of  the 
plaintiff  was  then  pending  upon  the  note 
In  the  city  court  of  Augusta.  An  injunc- 
tion was  prayed  for,  the  object  of  which 
was  to  prevent  any  disposition  of  the 
church  property  before  the  result  of  that 
suit  should  be  reached,  and  to  hold  the 
title  of  the  property  to  at»tv  quo  until  the 
farther  order  of  the  court,  the  legal  title 
being  In  the  Perkins  Manafacturing  Com- 
pany, and  the  equitable  ownership  in  the 
church.  The  amendment  ampllfled  the 
statements  as  tu  the  debt,  alleged  It  to  be 
the  debt  of  the  church,  averred  that  the 
suit  on  the  note  had  been  litigated,  had 
reeulteil  in  a  Judgment  in  favor  of  the 
plaintiff,  that  the  defendants  in  that  suit 
were  personally  insolvent,  and  that  the 
H.  fa,  founded  on  the  Judgment  had  been 
returned  nulla  bona.  It  prayed  that  the 
church  property  be  subjected  to  the  debt 
as  the  debt  of  the  church,  and  called  for 
«qultable  intervention  because  the  legal 
title  was  not  vested  in  the  church,  nor  In 
the  defendants  lo  the  common-lnw  Judg- 
ment. It  treated  that  Judgment,  as 
against  the  officers  and  trustees  of  the 
church,  in  their  personal  and  individual 
character,  and  not  In  their  character  of 
trustees  and  officers;  the  theory  of  the 
plaintiff  evidently  being  that  the  note  was 
not  given  in  satisfaction  or  extinguish- 
ment of  the  debt  which  the  church  owed 
to  its  pastor,  but  only  as  collal^ral  secu- 
rity tor  the  same.  The  original  petition 
had  subserved  its  Immediate  purpose 
when  the  amendment  was  offered.  It  had 
kept  the  title  to  the  church  property  In 
6tata  quo  until  the  common-law  suit  bad 
proved  fruitless.    But  it  had  a  further  ob- 


ject, which  was  to  render  that  property 
available  for  payment  of  the  debt  in  case 
payment  should  not  be  realised  out  of  the 
collateral  note,  and  the  suit  predicated 
thereon.  The  petition  was  therefore  a 
foundation  on  which  to  build  by  amend- 
ment, In  case  further  equltableproceedings 
should  become  necessary,  and  this  con- 
tingency was  realized  when  the  makers  of 
the  note,  at  the  end  of  legal  process 
against  them,  proved  Insolvent.  The 
matter  of  the  amendment  was  thus  proper 
material  for  a  supplemental  bill,  and  by 
our  Code,  §  4181,  could  be  brought  in  by 
way  of  amendment.  We  hold,  therefore, 
that  the  court  did  not  err  in  allowing  the 
amendment. 

4;  The  amendment  which  we  have  dis- 
cussed was  filed  on  the  18th  of  April,  1889, 
nearly  one  year  before  the  demurrer  was 
interposed.  Did  the  petition,  as  amended, 
present  a  cause  of  action  ?  The  parties  be- 
fore the  court  were  the  bank,  fthe  Indorsee 
of  the  note  given  by  the  officers  and  trns- 
teee  of  the  church,)  as  plaintiff,  and  the 
church,  represented  by  the  trustees,  the 
Perkins  Manufacturing  Company  togreth- 
er  with  ttie  Indorser,  the  original  payee  of 
the  note,  as  defendants.  Thus  all  thepar- 
ties  Interested  in  the  original  contract  be- 
tween the  church  and  Its  pastor,  and  in 
the  ownership  of  the  note  which  grew  out 
of  that  contract,  were  represented.  If 
that  note  was  given  and  taken,  not  in  ex- 
tinguishment of  thechurch  debt,  but  mere- 
ly as  collateral,  neither  the  note  itself, 
nor  the  suit  and  Judgment  thereon  in  the 
city  court,  would  operate  as  a  discharge 
of  the  debt.  Wylly  v.  Collins,  9  Ga.  224. 
The  petition  treats  the  debt  as  still  sub- 
sisting, and  as  one  to  be  paid  by  the 
church,  now  that  the  collateral  security 
has  been  prosecn1«d  to  a  return  of  nulla 
bona.  This  security  is  both  legally  and 
equitably  the  property  of  the  hank,  the 
bank  having  purchased  It  for  value.  Such 
brtng  the  case,  the  bank  has  the  equitable 
ownership  of  the  debt  owing  by  the 
church,  the  collection  of  which  out  of  the 
church  property  is  the  ultimate  object  of 
this  action.  The  question  of  fact  whether 
the  note  was  given  In  discharge  of  that 
debt,  or  only  as  collateral  security  for  It, 
would  be  for  determination  by  a  Jury,  and 
that  question,  we  may  assume,  was  prop- 
erly submitted  to  the  Jury  on  the  trial 
which  finally  took  place. 

6.  Treating  the  debt  as  unpaid,  can  the 
church  edifice,  and  the  premises  on  which 
It  stands,  the  same  being  a  city  lot  in  the 
city  of  Augusta,  be  subjected  by  a  court 
of  equity,  or  rather  by  a  court  of  law  er- 
ercisinjt  equitable  powers,  to  its  payment? 
The  church,  as  an  organlsathm,  is  the 
Antloch  Baptist  Church,  and  theeqnlta- 
ble  ownership  of  the  property  is  in  It,  or 
in  the  trustees  which  represent  it  in  this 
action.  The  formal  legal  title  Is  outstand- 
ing in  the  Perkins  Manafacturing  Compa- 
ny, which  once  had  claims  upon  the  prem- 
ises as  security  for  a  debt  now  satisfied. 
Here  then  is  a  debtor  having  some  prop- 
erty, perhaps  sufficient  property,  to  dis- 
charge the  debt.  Why  should  It  not  be  so 
applied?  If  any  debt  ought  to  be  paid,  it 
is  one  contracted  for  the  health  of  souls, 
— tor  pious  ministrations  and  holy  serv- 
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ices.  It  any  class  of  debtors  oagtat  to  pay 
as  matter  of  moral  as  well  as  legal  duty, 
the  good  people  of  a  Christian  church  are 
that  class.  Jfo  church  can  bare  any  btgb- 
er  obligation  resting  upon  it  than  that  of 
being  Jnst.  The  study  of  Justice  (or  more 
than  40  years  has  impressea  me  with  the 
supreme  Importance  of  this  grand  and  no- 
ble virtue.  Some  of  the  virtues  are  in  the 
nature  of  moral  luxuries,  but  this  is  an 
absolute  necessary  of  social  life.  It  is  the 
bog  and  hominy,  the  bacon  and  beans, 
of  morality,  public  and  private.  It  is  the 
exact  virtue,  being  mathematical  in  its 
nature.  Mercy,  pity,  charity,  gratitude, 
generosity,  magnanimity,  etc.,  are  the  lib- 
eral virtues.  They  flourish  partly  on  vol- 
untary concessions  made  by  the  exact  vir- 
tue, but  they  have  no  right  to  extort  from 
it  any  nnwilling  concession.  They  can 
only  supplicate  or  persuade.  A  man  can- 
not give  in  charity  or  from  pity,  hospital- 
ity, or  magnanimity,  the  smallest  part  of 
what  is  necessary  to  enable  him  to  satisfy 
the  demands  ol  Justice.  It  is  ignoble  to 
indulge  any  of  the  l!t>eral  virtues  by  leav- 
ing nndiscbarged  any  of  these  imperative 
demands  against  ns.  On  the  credit  side 
of  Justice  we  can  malte  any  sacrifice  of  it 
that  we  will,  but  on  the  debit  we  can 
make  none  whatever.  I  may  burn  as  an 
offering  my  own  bull  or  lamb,  but  notthat 
which  rightfully  belongs  to  another  own- 
er. There  is  nothing  more  exalted  than  a 
strict  duty  and  its  performance.  What 
we  freely  |(ive  cannot  be  better  bestowed 
than  what  we  pay  In  discharge  of  a  per- 
fect obligation.  The  law  grants  exemp- 
tions of  property  to  families,  but  none  to 
private  corporations  or  collective  bodies, 
lay  or  ecclesiastical.  These  must  pay 
their  debts  if  they  can.  All  their  proper- 
ty, legal  and  equitable,  is  subject.  Atlan- 
ta y.  Grant,  67  Ga.  346.  We  think  a  conrt 
may  well  constrain  this  church  to  do  Jus- 
tice. In  contemplation  of  law.  Justice  is 
not  only  one  of  the  cardinal  virtues,  it  is 
the  pontifical  virtue.  Certainly  it  Is  an 
energetic  measure  to  sell  the  church  to 
pay  the  preacher,  nor  would  it  be  allowa- 
ble to  do  so,  if  other  means  <if  sacisfying 
the  debt  were  within  reach.  But  the  plain 
implication  from  the  facts  alleged  is  that 
the  church  has  no  assets  other  than  this 
property,  and,  on  looking  Into  the  an- 
swer, we  find  that  the  answer  makes  no 
suggestion  of  any  other  assets. 

6.  Tnnchlug  that  ground  of  the  demur- 
rer which  points  out  specially  that  the 
plaintiff  haM  failed  to  annex  to  the  peti- 
tion a  copy  of  the  record  upon  which  the 
common-law  judgment  therein  referred  to 
is  founded,  we  need  say  but  little.  It  is 
doubtful  whetlier,  since  the  act  of  1887  for 
uniformity  of  pleading  in  the  superior 
court,  the  strict  equity  rule  for  attaching 
exhibits  any  longer  applies.  As  to  how 
that  rule,  while  in  force,  was  applied,  see 
Demere  v.  Scranton,  8  Ga.  48;  Holllday  v. 
Kiordon,12  Ga.  417;  Groce  v.  Field,  18  Oa. 
24:  Brown  v.  Kedwyne,  16  Ga.  67;  Miller 
v.  Saunders,  18  Ga.  492;  Behn  v.  Yonng,  21 
Ga.207;  Howard  ManuCg  Co.  v.  Water- Lot 
Co.,  89  Ga.  574,  53  Ga.  689;  Patterson  v. 
Turner,  62  Oa.   674;   Graham    v.  Mining 


Co.,  71  Ga.  296;  Millbank  v.  Pennlman,  79 
Ga.  1S6.  It  may  be  observed  that  the  fourth 
equity  rule,  as  it  stands  in  the  Code,  (page 
1354.)  seems  to  omit  the  word  "other" In 
the  second  line,  as  will  appear  from  a  copy 
of  the  seventeenth  equity  rule  in  2  Ga.  484. 
It  may  be  that,  under  the  new  act,  there 
ought  to  be  some  degree  of  conformity  to 
the  rule  in  pleading  all  material  records 
and  documents  referred  to  in  the  petition. 
But  where  a  case  haa  had  a  right  result 
In  the  court  below  on  the  ments,  we  do 
not  feel  called  upon  to  reverse  the  Judg- 
ment simply  because  that  court  may  have 
been  too  liberal  to  one  of  the  parties,  la 
dispensing  with  the  formality  of  annexing 
exhibits  to  the  pleadings.  There  is  no 
probability  that  the  defendants  were  on- 
acquainted  with  the  contents  of  the  record 
in  the  common-law  case,  or  that  they  suf- 
fered any  substantial  Injury  or  disadvan- 
tage in  tbeomlsslon  to  set  it  out  as  an  ex- 
hibit. 

7.  The  verdict  of  the  Jury  was  as  fol- 
lows: "Wo,  the  Jury,  find  verdict  tor 
plaintiff,  principal  f 278.76,  interest  f 97.60. " 
On  this  verdict  the  conrt  entered  up  a 
decree  to  the  effect  that  the  debt  is  that  of 
the  Antloch  Baptist  Church;  that  the 
property  is  subject  thereto ;  that  the  debt 
be  a  lien  upon  it;  that  the  sheriff  levy 
upon  it  under  and  by  virtue  of  the  decree, 
expose  it  to  sale  according  to  law,  and 
execute  title  to  the  purchaser;  that  out 
of  the  proceeds  of  sale  the  debt  and  all 
costs  be  discharged,  and  that  the  over- 
plus. If  any,  be  paid  over  to  the  trustees  of 
the  church ;  also  that  the  defendants  be 
perpetually  restrained  and  enjoined  from 
disturbing,  or  in  any  way  Interierlng 
with,  the  title  of  said  property,  or  the  sale 
thereof,  until  the  debt  and  costs  be  paid 
oft  and  discharged.  This  decree  is  ex- 
cepted to  as  going  beyond  the  verdict,  and 
as  being  unwarranted  thereby  in  the  light 
of  the  pleadings.  On  looking  Into  the  an- 
swer, we  find  that  it  raised  but  one  mate- 
rial issue,  the  other  material  facts  tieing 
expressly  or  by  fair  implication  admitted. 
The  answer  insisted  that  the  note  on 
which  the  Judgment  at  law  was  recovered 
was  given  and  received  in  full  Batlsruction 
and  extinguishment  of  tba  debt  due  from 
the  church  to  the  pastor  for  his  services, 
and  that  the  note  was  executed  by  the 
makers  as  individuals,  and  not  as  officers 
of  the  church ;  also  that  they  were  sued 
as  Individuals,  and  Judgment  recovered 
against  them  accordingly.  The  Jury  hav- 
ing fonnd  in  favor  of  the  plaintiff,  they 
must  necessarily  have  determined  that  the 
note  was  not  given  in  extinguishment  of 
the  debt.  This  was  enough  to  warrant 
the  court  in  decreeing  appropriate  relief 
adapted  to  the  allegations  ol  the  petition 
and  the  admissions  of  the  answer.  We 
fall  to  perceive  that  the  relief  a  warded  was 
inappropriate  or  otherwise  illegal.  The 
decree  devotes  the  property  to  the  pay- 
ment of  the  debt  by  Judicial  sale  throogb 
the  sheriff,  and  directs  the  surplus  pro- 
ceeds, if  any,  to  l>e  paid  over  to  the  trus- 
tees of  the  church.  We  think  the  decree, 
as  a  whole,  was  a  proper  one.  Judgment 
affirmed. 
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BowBM'8  Adm'b  et  tJ.  y.  Bowkn'b  Adm'b 

et  al. 

<Su)>rem«  Court  of  Appeaig  oj  Fiivinia.    Feb. 
S,  1891.) 

Wills— CossTBUCTiox — ^Rbmaindbss. 

Testator  demised  all  his  i>Toperty  to  his 
^ife  "for  and  during  her  life, "  but  pronded  that 
she  might  sell  and  convey  the  real  estate  and  re- 
ceive the  purchase  money,  and  sell  and  use  all 
the  personal  property,  and  buy  and  sell  with  the 
{HTOceeda  such  property  for  her  own  comfort  and 
convenience  as  she  might  choose,  without  ao- 
countabillty  to  any  one;  and  further  provided: 
"In  fact,  during  the  life  of  my  said  wife  I  wish 
tier  to  possess  ud  enjov  the  said  property  as  if 
she  enloyed  a  f  ee-sim^e  and  absolute  Mtate. " 
Jleld,  that  the  wife  took  the  absolute  title,  and 
a  remainder  over  was  void  for  repugnancy. 

Little  A  Little  and  T.  R.  B.  Wright,  for 
appellants.  MaryeA  Fittliagb  and  ^.  J3. 
Rh  wlla/f8,  tor  appellees. 

L>ACT,  J.  This  ia  an  appeal  from  a  de- 
cree of  tbecircnitcoartof  FrederlckabafKb. 
rendered  on  the  27th  day  of  Jane,  18ii0. 
The  controversy  is  concerning  the  will  of 
William  P.  Bowen,  deceased,  and  the  ap- 
peal is  taken  from  a  decree  of  the  said  ctr- 
«nit  conrt,  constrnlni;  thesame.  The  will, 
«o  far  as  it  is  involved  in  this  controversy, 
is  as  follows:  "After  the  payment  of  all 
my  Jnst  debts,  I  sive,  devise,  and  bequeath 
to  my  wife,  Adelaide  Bowen,  all  my  es- 
tate, real,  personal,  and  mixed,  for  and 
blaring  her  life;  and  It  is  my  wish  and  de- 
aire  that  my  said  wife  may  sell  and  con- 
vey my  real  estate,  and  receive  the  pur- 
chase money  therefor,  sell  and  use  all  my 
personal  property,  and  buy  and  sell  with 
the  proceeds  such  property  tor  her  own 
comfort  and  convenience  as  she  may 
choose,  without  acconntabllity  to  any 
person  whatever.  In  fact,  during  the  life 
of  mj'  said  wife,  I  wish  her  to  possess  and 
eujoy  the  said  property  as  If  she  enjoyed 
a  fee-simple  and  absolute  estate  therein. 
If,  however,  at  the  death  of  my  said  wife, 
any  of  the  said  property  shall  remain,  I 
wish  the  same  to  be  divided  equally  be- 
tween all  my  nephews  and  nieces  who  may 
be  livins, "  etc.  The  wife  died  intestate 
and  childless,  and  the  controversy  is  be- 
tween the  nephews  and  nieces  of  the  tes- 
tator and  the  next  of  kin  and  heirs  at  law 
4rf  the  deceased  wife. 

The  question  is,  what  estate  did  the 
-wife,  Adelaide  Bowen,  take  under  this 
will?  The  circuit  court,  construing  the 
«aid  will  of  William  P.  Bowen,  decided 
that  the  said  Adelaide  Bowen  under  the 
«aid  will  took  the  absolute  estate  In  fee- 
almple  in  said  property,  and  that  the  re- 
mainder to  bis  nephews  and  niecrs  Is  re- 
pngnant  and  void.  From  this  decree  the 
appellants,  who  are  the  nephews  and 
nieces  and  those  claiming  under  them, 
have  appealed  to  this  court. 

The  questions  Involved  In  this  case  are 
not  new  in  this  court,  and  by  what  may 
be  regarded  as  the  settled  rule  of  construc- 
tion in  such  cases  thedecreeappealed  from 
Is  plainly  right.  The  whole  will  must  be 
taken  and  considered  together;  and, while 
the  words,  "for  and  during  her  life,  "stand- 
ing alone,  would  indicate  an  intention  to 
give  a  life-estate  only,  the  subsequent  pro- 
visions, "my  said  wife  maysellandconvay 


my  real  estate  and  receive  the  purchase 
money  therefor,"  and  "sell and  use  all  my 
personal  property,"  "buy  and  sell  with 
the  proceeds  such  property,  for  her  own 
comfort  and  convenience,  as  she  may 
choose,  without  accountability  to  any  per- 
son whatever, "  Indicate  a  gift  of  the  whole 
property.  And  the  words,  "In  fact,  dur- 
ing the  Hie  of  my  said  wife  I  wish  her  to 
poHsess  and  enjoy  the  said  property  as  if 
she  enjoyed  a  fee-simple  and  absolute  es- 
tate, "  fully  express  a  gift  of  the  absolute 
property.  80  that  she  not  only  had  the 
right  to  "sell  and  use  all  my  personal 
property, "  (there  was  no  real  estate  left 
by  the  testator,)  a  right  of  absolute  dis- 
posal, but  she  was  to  possess  and  enjoy 
a  fee-simple  and  absolute  estate  therein. 
This  was  an  absolute  gift  of  the  property. 
Then  the  added  words,  attempting  to  dis- 
pose of  what  had  been  already  given,  as, 
"If,  however,  at  the  death  of  my  said  wife, 
any  of  the  said  property  shall  remain,  "the 
same  to  go  to  persons  indicated,  are  in- 
operative and  void  for  repugnancy;  noth- 
ing more  than  the  whole  can  be  given. 
Having  given  all,  nothing  mure  remained 
in  the  testator  to  give.  And  his  language, 
"If,  however,"  etc.,  "any  of  the  said  prop- 
erty shall  remain,"  Indicate,  and,  accord- 
ing to  some  of  the  decisions,  standing 
alone,  would  be  snfflcient  to  Indicate,  an 
Intention  In  the  testator  that  his  wife 
should  have  the  absolute  power  of  dis- 
posal, which  Is  Inconsistent  with  the  gift 
of  a  life-estate  or  any  limited  estate  less 
than  the  absolute  property.  Hee  the  case 
of  Hall  V.  Palmer,  ante,  616,  (recently  de- 
cided in  this  court,  and  not  yet  officially 
reported,)  and  the  cases  cited;  Brown  v. 
George,  «  Grat.  424;  M.  E.  Church  v.  Cal- 
vert, 32  Grat.  367;  Carr  v.  EfDnger,  78  Va. 
197;  Cole  V.Cole,  79  Va.  261.  The  cases 
cited  by  counsel  as  per  contra  of  Johns  r. 
Johns, 86  Va.833,10  S.  E.Rep.  2,  and  Miller 
y.  Potterfield,  86  Va.  876,  II  S.  E.  Rep.  486, 
are  not  in  conflict,  but  are  distinguished 
from  this  case  and  the  cases  dted  by  the 
circumstances  that  in  Johns  v.  Johns,  su- 
pra, the  power  of  disposal  was  not  abso- 
Inte  in  the  first  taker  for  her  sole  benefit, 
but  also  for  the  benefit  of  the  children; 
and  In  Miller  v.  Potterfield,  for  the  benefit 
not  of  herself  alone,  but  of  a  named  ben- 
eficiary, William  Garrett.  We  are  of  opin- 
ion that  the  decree  of  the  circuit  conrt  ap- 
pealed from  here  is  witbont  error,  and  the 
same  must  be  affirmed. 


Babhett  et  al.  y.  Wilkinson. 
(Supreme  Court  of  Afywals  of  Vtrginta.    Feb. 

JnooMXHTS— CUtistaotior— KviDBNca. 

In  a  creditor's  suit  appellee  filed  a  claim, 
evidenced  by  a  Judgment,  which  was  resisted  on 
the  ground  that  it  had  been  paid.  The  debtor 
testified  that  he  had  paid  it  by  a  debt  due  to 
him  from  appellee,  but  was  not  corroborated. 
Appellee  testffled  that  it  had  not  been  pidd,  and 
produced  receipts  to  show  how  be  had  otherwise 
paid  his  debt  It  also  appeared  that  at  the  time 
it  was  alleged  to  have  been  so  satisfied  appellee 
bad  assigned  It  as  collateral  for  a  debt  to  a  ttiird 
person,  Mterwards  taking  a  reassignment  Held, 
tuat  a  finding  that  the  Judgment  was  unpaid  was 
proper. 
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J.  W.  Caldwell,  for  appellant.  Walker  A 
Walker,  for  appellees. 

Lacy,  J.  This  is  an  appeal  from  a  de- 
cree of  the  circuit  court  of  Wythe  county, 
rendered  at  the  September  term,  1889.  In 
a  creditor's  suit  pending  against  the  ap- 
pellants the  appellee  filed  a  claim  for  a 
debt  evidenced  by  a  Judgment  opon  which 
execution  had  been  issued.  The  api>el- 
lants  InslBted  that  the  judgment  had  been 
paid,  but  the  commissioner  to  whom  the 
cause  had  been  referred  reported  the  judg- 
ment as  a  subsisting  and  unpaid  lien  on 
the  lands  of  the  defendants,  and  upon  ex- 
ceptions to  the  said  report  the  circuit 
court  overruled  the  exceptions  to  the  com- 
missioner's report,  and  confirmed  the 
same,  and  rendered  a  decree  against  tbo 
debtor  for  the  enforcement  of  the  said 
Judgment,  whereupon  the  appellant  ap- 
plied for  and  obtained  an  appeal  to  this 
court. 

The  sole  question  raised  in  the  record  is 
one  of  fact, — whether  the  said  Judgment 
has  been  paid  or  not.  The  debtor  alleges 
In  his  deposition  that  It  had  been  paid  In 
full,  and  by  a  debt  dueto him  from  Wilkin- 
son. But  Wilkinson  denies  this,  and  shows 
by  several  receipts  how  be  paid  the  said 
debt.  The  explanation  why  the  Judgment 
was  not  paid  In  that  way,  paid  by  Wilkin- 
son, is  clear  and  reasonable.  Being  him- 
self Indebted  at  that  time  to  a  third  party, 
be  bad  assigned  this  Judgment  as  collat- 
eral, and  did  not  have  the  right  to  offer 
it  for  his  debt ;  but,  the  Judgment  not  be- 
ing paid,  he  had  taken  it  back  upon  reas- 
signment, and  paid  the  debt  be  owed  oth- 
erwise, and  now  sought  to  enforce  it  if  he 
could.  The  commissioner  considered  the 
conflict  between  these  two  men,  and,  Bar- 
rett being  entirely  unsustalned,  as  he  says, 
and  Wilkinson  corroborated  by  bis  re- 
ceipts, decided  in  lavor  of  Wilkinson,  and 
the  circuit  court  took  the  same  view,  and, 
we  think,  rightly  so.  The  Judgment  is  not 
barred,  although  nearly  so,  and  there  is 
nothing  in  the  claim  that  it  was  very  old. 
Upon  the  whole  case  we  are  of  oploioo  to 
aflirm  the  decree  appealed  from. 


Simpson  v.  Chebrt  et  al. 

(Supreme  Court  of  South  Carolina.   Feb.  9, 
1891.) 

Wills— EsTATBs  Dbyiskd — RsiunrDSKS. 

1.  A  will  provided:  "I  give  •  •  •  unto 
my  tbree  miu  *  *  *  an  equal  share  and  alike 
all  my  plantation,  *  •  •  subjedt  to  the  follow- 
ing conditions,  viz. :  That  they  •  •  •  pay  all 
my  just  debts;  that  when  any  one  of  them  dies 
his  part  to  go  to  the  survlvoia;  and,  if  two  dies, 
their  part  falls  to  the  survirors  of  the  three 
above  named ;  and  should  they  all  die,  then  to 
my  unmarried  daughters  living  at  the  time,  in 
common;  and  as  each  girl  marries  or  dies,  then 
her  part  to  her  luunarried  sisters  living  at  the 
time;  and  when  the  last  girl  marries  or  die,  then 
to  be  equally  divided  among  all  the  stirvlving 
Inwthers  and  slaters,  or  to  the  heirs  of  their  body, 
if  dead,  to  them  and  their  heirs  forever. "  Two 
sons  died  unmarried,  and  intestate  before  tes- 
tatrix, and  <me  son,  four  daughters,  and  a  grand- 
child, issue  of  a  predeceased  son,  survived  her. 
Three  daughters  Bad  married  before  the  death  of 
testatrix,  and  one  of  them  died  without  issue,  be- 
fore the  death  of  the  surviring  son.  This  son 
took  possession,  and  subsequently  died  leaving 


Issue,  but  the  other  daughter  married  before  tiia 
death.  BOd.  that  the  wiU  limited  the  eatots 
given  to  the  three  sons  to  an  estate  for  their  Joint 
lives,  and  the  life  of  the  snrvivw  of  them,  and 
that  the  surviving  son  took  only  an  estate  for 
Ufe. 

2.  The  Intervening  limitation  to  the  unmar- 
ried daughters  having  failed,  becanse  tbero  were 
no  unmarried  daughters  capable  of  taking,  the 
ulterior  limitation  to  "all  the  surviving  brother* 
and  sistors,  to  the  heirs  of  their  body;  if  dead, 
to  them  and  their  heirs  forever,  "—took  effect, 
under  which  the  issue  of  said  surviving  son  were 
entitled  to  share  in  the  estate  with  the  three  sur- 
viving sisters. 

Appeal  from  common  pleas  circuit  court 
of  Chester  county ;  Wallace,  Judge. 

Bart  &  Hart,  for  appellants.  Gtlee  J. 
Patterson,  for  respondent. 

McIvER,  J.  Some  time  In  October.  1868. 
one  Deborah  Cherry  departed  this  life, 
having  first  duly  made  and  executed  her 
last  will  and  testament,  which  was  ad- 
mitted to  probate  on  the  1st  of  November. 
1889,  and  on  the  same  day  letters  testa- 
mentary were  issued  to  her  son  William 
Cherry,  who,  as  her  executor,  on  the  tttb 
of  January,  1870,  made  bis  final  return, 
as  to  the  disposition  of  the  personal  es- 
tate of  testatrix,  showing  that  the  whole 
thereof,  after  deducting  the  expenses  of 
administration,  was  equally  divided 
among  the  four  daughters  of  tbe  teiita- 
trix,  as  provided  by  tbe  fourth  clause  of 
her  will.  The  controversy  in  this  case 
arises  under  tbe  first  clause  of  tbe  will, 
which  reads  as  follows:  "I  give,  be- 
queath, and  devise  unto  my  tbnte  sons, 
William,  Isaiah  Jameson,  and  John  Hemp- 
hill Cherry,  an  equal  share  and  alike  all 
my  plantation  of  land,  situate  •  •  • 
subject  to  the  following  conditions,  tIs.: 
That  they,  the  said  three,  pay  all  my 
Just  debts ;  aecondly,  that  when  any  one 
ol  them  dies  his  part  to  go  to  the  surviv- 
ors: and  if  twodiee.tben  tbeirpart  fallsto 
tbe  survivor  of  the  tbree  above  named; 
and  should  they  all  die,  then  to  my  un- 
married daughters  living  at  the  time  io 
common:  and  as  each  girl  marries  or  dies, 
then  her  part  to  her  unmarried  sister  or 
sisters  living  at  the  time;  and  wben  tbe 
lastgirl  marries  or  dies,  then  to  be  equally 
divlde<i  among  all  tbe  surviving  brotbers 
and  sisters,  or  to  the  heira  of  their  body, 
if  dead,  to  them  and  tbeir  bdra  forev«r. ' 
The  facts  are  all  conceded,  and  are  as 
follows:  Tbe  two  sons,  Isaiab  Jameson 
and  John  Hemphill,  named  in  tbe  wUl. 
died  unmarried  and  intestate  before  tbe 
testatrix,  who  at  her  death  left  surviving 
her  the  following  named  children,  vis.: 
William  Cherry,  Sarah  Wylie,  Margaret 
Smith,  Ellsa  Jane  Simpson,  and  £le«nor 
C,  who  subsequently  Intermarried  with 
M.  O.  Boyle,  and  a  grandchild.  Ella  H. 
Cherry,  a  daughter  of  Elijah  Cherry,  a 
predeceased  son  of  testatrix,  who  subMe- 
quently  intermarried  with  George  Scfaorb. 
Margaret  Smith,  one  of  the  cbildren 
above  named,  and  her  husband,  are  botb 
dead,  leaving  no  lawful  issue.  WUUan» 
Cherry  went  into  possession  of  tbe  land 
in  question  on  the  death  of  the  testatrix. 
and  so  continued  until  bis  death,  which 
occurred  In  1889;  and  bis  widow,  Ann,  and 
his  two  sons,  William  J.  and  James  M. 
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Cherry,  atlll  retain  tbe  posseeirioD  of  tbe 
same.  At  the  tiiue  of  tbe  death  of  tbe 
testatrix,  all  of  herdauKhtars  were  mnrrted 
except  Eleanor  C,  and  she  intermarried 
with  Boyle  before  tbe  death  of  wniiani 
Cherry.  This  action  was  commenced  by 
tbe  plaintiff  on  tbe  lOtta  of  February,  IHSiO, 
against  her  two  sisters,  Uarab  Wylie  and 
£Ieanor  0.  Boyle,  Ann  Cherry,  tbe  widow, 
and  William  J.  Cherry  and  J.  M.  Cherry, 
the  sons  of  the  deceased  brother,  Willla  m 
Cherry,  and  Ella  H.  Schorb,  the  daughter 
of  her  brother  Elijab,  who  predeceased  tbe 
testatrix,  asking  that  tbe  land  mentioned 
in  tbe  first  clause  of  tbe  will  be  partitioned 
between  herself  and  her  two  sisters,  Mrs. 
Wylle  and  Mrs.  Boyle.  Tbe  defendants 
Ann  Cherry  and  her  two  sons,  William  J. 
and  James  M.,  answered,  claiming  that, 
under  a  proper  construction  of  tbe  will 
of  Deborah  Cberry,  tbe  land  in  question 
vested  Intee-stmpie  In  William  Cberry,  and 
they,  as  bis  on&  heirs  at  law,  were  enti- 
tled to  have  the  same  partitioned  among 
themselves,  to  the  exclusion  of  all  of  tbe 
other  parties.  The  other  defendants  filed 
no  answers.  Tbe  circuit  Judge  held 
"that,  by  tbe  terms  of  tbe  will  of  Deb- 
orah Cherry,  her  three  sons,  William, 
Isaiah  Jameson,  and  John  Hemphill,  in 
case  they  had  all  survived  testatrix,  and 
paid  her  debts,  would  have  taken  tbe  land 
with  equal  Interest  for  their  joint  lives, 
with  tbe  right  of  survivorship  among 
tbiem ;  that  de  devise  to  Isaiah  Jameson 
and  John  Hemphill  lapsed  by  reason  of 
their  deaths  in  the  lite-time  of  testatrix ; 
that  Wm.  Cherry's  right  to  tbe  whole  of 
said  land  for  bis  life,  and  as  survivor  of 
Ms  two  brothers,  vested  at  tbe  death  of 
the  testatrix;  that  at  the  death  of  Wm. 
Cherry,  in  •  1889,  there  were  no  unmarried 
daughter  or  daughters  of  testatrix  to  take 
under  the  devise  to  unmarried  daughters ; 
and  that  the  land  thereupon  passed  to 
those  entitled  to  take  when  all  single  daugh- 
ters bad  married  or  died,— that  is,  to  the 
surviving  brothers  and  sisters  of  William 
Cberry,  tbe  life-tenant. "  And  as  the  plain- 
tiff and  her  two  sisters  were  then  the  only 
surviving  children  of  the  testatrix,  they 
alone  weremtltled  to  take :  the  words. "  or 
totbebfdrsofthdr  body  If  dead,  "not  being 
■nffldent  to  let  in  the  two  sons  of  William 
Cberry;  and  be  therefore  rendered  Judg- 
ment that  tbe  land  be  partitioned  be- 
tween the  plaintiff  and  the  defendants 
Sarab  Wylie  and  Eleanor  C.  Boyle,  in 
equal  shares.  From  tills  Judgment  tbe 
defendants  WllUam  J.  Cberry,  James  M. 
Cberry,  and  Ann  Cberry  alone  appeal,  up- 
on tbe  several  grounds  set  out  in  the  rec- 
ord, which  need  not  be  repeated  here,  as 
tbeappeal  really  raises  but  two  questions: 
<1)  As  to  tbe  nature  of  the  estate  which 
William  Cherry  took  under  the  first  clause 
of  tbe  will,  and  which  upon  bis  death,  as 
tbe  appellants  claim,  descended  to  them 
as  Ms  heirs  at  law;  (2)  whether  bis  two 
sons,  as  heirs  of  his  body,  in  the  event 
it  should  be  held  that  the  estate  of  Will- 
iam Cberry  terminated  with  his  life,  are 
entitled  to  come  in  under  the  ulterior  limit- 
ation in  tbe  will. 

It  is  very  obviooB,  from  the  language  of 
tbe  will,  the  first  clause  of  which  has  been 
copied  above  precisely  as  it  appears  in 


the  "case,"  that  the  testatrix,  in  draw- 
ing her  will,  was  inopa  coosllli,  and  has 
expressed  her  wishes  in  homely,  inartistic 
phrase;  but  nevertheless  It  seems  to  us 
that  she  has  made  her  intention  suffleient- 
ly  plain  to  enable  us  to  carrylt  into  effect. 
The  scheme  of  the  testatrix  manifestly  was 
that  her  land  should  go  to  ber  three  sons, 
with  the  right  of  survivorship  among 
them ;  and,  in  the  absence  of  any  other 
provision,  we  suppose  the  last  surviving 
son  would  have  taken  an  estate  in  fee- 
simple,  notwitbRtandingtheabsenceof  tbe 
technical  word  usually  employed  to 
create  such  an  estate.  But  the  will  does 
not  stop  there.  On  tbe  contrary,  it  pro- 
ceeds to  declare  tbe  disposition  that  shall 
be  made  of  tbe  land  after  tbe  death  of  all 
three  of  the  sons;  and  this  clearly  limits 
tbe  estate  given  to  the  three  sons  to  an  es- 
tatefor  their  Joint  lives,  and  the  life  of  the 
survivor  of  them.  It  is  contended,  how- 
ever, by  appellants,  that  tbe  right  of  sur- 
vivorship among  the  three  sons  must  be 
determined  by  reference  to  the  time  of  the 
death  of  the  testatrix,  and  not  to  any 
other  event;  and  that  the  true  construc- 
tion of  the  will  is  that  the  testatrix  in- 
tended to  give  the  land  to  all  three  of  ber 
Bons,  if  they  all  survived  her,  and,  if  not, 
then  to  such  of  them  as  did  survive  her, 
and  that  the  ulterior  limitations  over 
were  not  to  take  effect  unless  all  three  of 
ber  sons  died  during  ber  life-time.  This' 
view  would,  it  seems  to  us.  entirely  defeat 
tbe  Intention  of  the  testatrix,  and  cannot, 
therefore,  be  adopted.  She  manifestly  in- 
tended to  give  each  of  ber  three  sons  an 
equal  Interest  in  tbe  laud,  but  it  was  up- 
on tbe  condition  "that  they  the  said 
three  pay  all  my  Just  debts,"  and,  as  this 
condition  could  not  be  performed  until 
after  her  death,  it  is  clear  that  the  testa- 
trix, in  making  this  provision  for  her  three 
sons,  did  not  contemplate  the  death  of  ei- 
ther of  them  during  ber  own  life-time. 
With  this  idea  in  ber  mind,  she  then  pro- 
ceeds to  make  pro  vision  for  an  event  which 
is  inevitable  to  ail  men, — tbe  death  of  one 
or  all  of  her  sons,— and  commences  the 
provision  with  these  words:  "When  any 
one  of  them  dies,  bis  part  to  go  to  the 
survivors,"  etc.  Tbe  use  of  the  word 
"when "is  significant,  and  may  apply  to 
a  death  either  before  or  after  tbe  death  of 
the  testatrix,  and  should  therefore  be  con- 
strued as  signifying  a  death  at  any  time, 
as  there  is  nothing  to  limit  its  significa- 
tion to  any  particular  time.  Tbe  testa- 
trix having  thus  given  tbe  land  to  her 
three  sons  upon  a  condition  binding  on 
all  of  them,  which  could  not  well  be  per- 
formed until  after  ber  death,  and  mani- 
festly  contemplating  tbe  Inevitable  event 
of  death,  proceeds  to  declare  her  will  as 
to  the  disposition  of  the  land  when  that 
inevitable  event  shall  occur  to  one  or  all 
of  them, — "when  any  one  of  them  dies, 
his  part  to  go  the  survivors;  and  it 
two  dies,  then  their  part  falls  to  the  sur- 
vivor of  the  three  above  named ;  and 
should  they  all  die,  then  to  my  unmar- 
ried daughters, "  etc.  It  is  quite  true,  as 
regarded  by  counsel,  that  the  words  "if" 
and  "should,"  as  used  la  the  foregoing 
quotation  from  the  will,  being  words  of 
contingency,  applied  to  an  event— death- 
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whteb  was  certain  to  occnr,  wonld  tend 
to  show  that,  in  tbe  absence  of  any  other 
period  Indicated,  the  testatrix  bad  in  her 
mind  tbe  contlng;ency  of  tbe  death  of  one 
or  all  ol  her  sons  during  her  own  life-time; 
and  there  wonld  be  mnch  force  in  this 
view  if  there  was  nothing  else  in  tbe  will 
to  indicate  a  contrary  intention.  Bntit 
will  be  observed  that  the  testatrix,  after 
having  given  tbe  land  to  the  three  sons 
upon  a  condition  not  to  be  performed  in 
her  life-time,  thereby  showing  that  her 
mind  was  contemplating  a  condition  of 
things  after  her  death,  immediately  pro- 
ceeds to  declare  what  shall  be  tbe  disposi- 
tion of  the  property  "  when  any  one"  of 
her  three  sons  dies,— that  his  part  shall 
go  to  the  survivors, — whicb  plainly  im- 
plies that  the  part  of  the  one  dying  shall 
go  to  those  who  may  survive  the  event 
upon  which  snch  part  shall  go  over;  and 
the  manifest  object  of  the  language  which 
follows,  in  which  tbe  words  relied  on  by 
the  counsel  for  appellant  are  found,  was 
to  declare  specifically  what  bad  already 
been  declared  by  the  more  general  terms, 
"  when  any  one  of  them  dies, "  that  upon 
tbe  death  of  each  son  his  part  sbonld  go 
to  tbe  survivors  or  survivor,  and  that  up- 
on tbe  death  of  the  last  survivor  the 
property  should  go  over  to  the  unmarried 
daughters  living  at  that  time,  "and  when 
tbe  last  girl  marries  or  dies,  then  to  be 
equally  divided  among  all  tbe  surviving 
brothers  and  sisters,  or  to  the  heirs  of 
their  body,  if  dead,  tn  them  and  their  heirs 
forever. "  Looking  alone  to  the  language 
used  by  the  testatrix,  it  seems  to  us  that 
this  is  the  true  construction  of  tbe  will ; 
but  we  think  it  is  also  supported  by  the 
rules  deduclbie  from  decided  coses. 

We  do  not  think  that  there  can  be  a 
dunbt  that  the  intention  was  that  the  son 
who  died  first  should  take  an  estate  for 
his  life  only,  with  remainder  to  bis  surviv- 
ing brothers,  for  no  other  construction 
can  be  placed  upon  the  language,  "  when 
any  one  uf  them  dies,  his  part  to  go  to  the 
survivors."  If,  therefore,  all  three  of  the 
sons  had  survived  the  testatrix,  we  do  not 
see  how  the  conclusion  conld  be  escaped 
that  when  the  first  of  tbe  three  died  his 
part  would  go  to  tbe  other  two  as  bis  sur- 
vivors; and,  as  it  was  manifestly  the  in- 
tention to  put  the  three  sons  precisely  up- 
on the  same  footing,  we  see  no  reason  to 
doubt  that  the  same  rule  would  apply  to 
each  of  tbe  three  when  they  died.  Now, 
the  rule  seems  to  be  well  settled  that, 
when  a  testator  gives  property  to  one  for 
life,  with  remainder  to  his  surviving  chil- 
dren, the  death  of  the  life-tenant,  and  not 
that  of  tbe  testator,  is  the  period  which 
must  belooked  to  in  order  to  determine  who 
are  to  take.  Evans  v.  Oodbold,  OBich.  £q. 
26;  Schoppertv.Oillam,  Id.  83;  Roundtree 
v.  Roundtree,  26  S.  C.  450,2  S.  E.  Rep.  474. 
It  seems  to  us  therefore  that  there  was 
no  error  on  the  part  of  the  circuit  Judge  in 
holding  that  William  Cherry  took  an  es- 
tatefor  life  only,  and  that  upon  his  death 
the  land  in  controversy  passed  under  the 
ulterior  Umitution,  there  being  no  unmar- 
ried daughters  at  the  time  capable  of  tak- 
ing under  the  intervening  limitation  in 
their  favor. 

The  only  remaining  inquiry  is,  wbo  are 


the  persons  mtitled  to  take  under  tbe  ul- 
terior limitation?  and  upon  this  point  we 
cannot  agree  with  his  honor,  the  circuit 
judge.  The  language  in  whicb  this  limita- 
tion is  expressed  is  somewhat  obscare  and 
peculiar,  but  the  insurmountable  objection 
to  the  view  adopted  by  tbe  circuit  jndge 
is  that  it  wholly  Ignores  some  of  tbe  im- 
portant words  used  by  the  testatrix  in  de- 
fining the  beneficiaries  under  tbis  limita- 
tion. In  the  events  which  have  occurred 
the  property  in  question  is  "  to  be  equally 
divided  among  all  the  surviving  brothers 
and  sisters,  or  to  the  heirs  of  tbeir  body. 
If  dead,  to  them  and  their  heirs  forever. " 
By  confining  tbe  benefits  of  tbis  provision 
to  tbe  three  surviving  sisters,  (all  the 
brothers  being  dead,)  the  words,  "or  to 
the  heirs  of  their  body,  if  dead , "  are  en  tirely 
Ignored,  in  contravention  of  the  well-set- 
tled rule  that  In  construing  a  will  force 
and  effect  mnst,  if  practicable,  be  given  to 
all  tbe  words  nsed  by  tbe  testatrix.  The 
construction  adopted  below  would  bave 
been  precisely  the  same  if  these  words  had 
not  been  found  in  tbe  will,  and  tbe  clause 
had  read,  "to  be  equally  divided  among 
all  the  surviving  brothers  and  sisters,  to 
them  and  tbeir  heirs  forever. "  But  tbu  tes- 
tatrix has  nsed  the  words  in  question,  and 
it  must  be  assnmed  that  she  employed 
them  tor  some  purpose.  It  could  not  bave 
been  for  tbe  purpose  of  fixing  the  charac- 
ter of  the  estates  which  the  surviving 
brothers  and  sisters  were  to  take,  as  a 
fee  conditional,  for  that  would  have  been 
wholly  Inconsistent  with  the  Idea  ex- 
pressed by  the  words  immediately  follow- 
ing, "to  them  and  their  heirs  forever, "  fix- 
ing the  character  of  the  estate  as  a  tee- 
simple.  We  must  therefore  look  for  some 
other  purpose,  and  the  only  one  tbat  we 
can  conceive  of  Is  that  the  testatrix  in- 
tended by  these  words  to  substitute  tbe 
heirs  of  the  body  of  any  deceased  brother 
or  sister  in  the  place  of  snch  deceased. 
The  testatrix,  having  designated  the  class 
which  were  to  take  by  the  terms  "mirvlv- 
ing  brothers  and  sisters, "  was  manifestly 
not  satisfied  with  snch  limited  designa- 
tion, and  therefore  added  the  words,  "or 
to  the  heirs  of  their  body,  if  dead. "  for  tbe 
very  purpose  of  enlarsing  the  elaas,  so  as 
to  Include  the  heirs  of  the  body  of  any 
brother  or  sister  who  may  bave  died. 
This  view  is  directly  sustained  by  tbe  case 
of  Anderson  v.  Smoot,  Speer,  Eq.  312.  In 
that  case  the  testator  gave  certain  prop- 
erty to  his  wife  tor  Ills,  and  directed  that 
the  same,  at  her  death,  sbonld  retom  to 
bis  estate,  and  "be  equally  divided  among 
my  surviving  children,  or  the  beira  of  tbeir 
bodies,  share  and  share  alike. "  The  con- 
troversy was  between  sucb  of  tbe  children 
as  survived  tbe  wife,  and  the  heirs  of  tbe 
bodies  of  two  of  the  children  who  prede- 
ceased the  wife,  and  it  was  held  that  tbe 
heirs  of  the  bodies  of  the  two  children 
who  hud  predeceased  the  life-tenant  were 
entitled  to  share  In  tbe  remainder.  The 
language  nsed  by  Dcnkin,  Ch.,  in  deliver- 
ing the  opinion  of  the  court,  la  so  appro- 
priate to  tbe  present  case  as  to  warrant 
a  liberal  quotation.  Tbat  distinguished 
chancellor,  after  adverting  to  the  fact  that 
the  win  In  that  case  (as  well  as  in  this) 
was  manifestly  drawn  by  one  wbo  was 
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not  an  expert,  and  therefore  Its  langaage 
tibould  receive  the  ordinary  Interpretation, 
and.  if  possible,  every  word  slioaid  be  sriv- 
en  its  full  force  and  effect,  proceeds  to  say: 
**  It  is  Insisted    •    •    •    that,  by  tbe  prop- 
er construction  of  the  will,  the  sarrivor- 
shlp  must  be  held  to  relate  to  tbe  death  of 
the  tenant  for  Hie,  and   tbe   defendants 
were  therefore  entitled  lu  remainder  to  the 
exclusion  uf  complainants.  This  construc- 
tion can  only  benefit  thn  defendants  by 
disregarding  tbe  lattei  branch  of  the  sen- 
tence.   Conceding  that  the  survivorship 
refers  to  the  period  of  the  termination  of 
the  life-estate,  what  Is  meant  by  the  alter- 
native  provision,  'or  the  heirs  of  their 
bodies?'    Certainly,  not  the  heirs  of  the 
.  bodies  of  the  surviving  children.   Again,  if 
only  the  surviving  children  could   take, 
and  all  bad  died,  pending  tbe  life-estate, 
leaving  children,  these  children  could  take 
nothing  as  parcbasers  under  their  grand- 
father's will,  because  the  parents  did  not 
•nrvive  tbe  tenant  for  life.    The  court 
wonldnot  adopt  such  construction  except 
from  necessity.  As  the  terms,  *  or  the  heirs 
of  tbelr  bodies,'  cannot,  sensibly,  be  con- 
atmed  to  mean  heirs  of  the  bodies  of  the 
children  then  fa  etise,  it  is  proper  to  in  - 
quire  whether  they  are  susceptible  of  a 
illfferent  Interpretation  without  doing  vi- 
olence to  established  rules.  *  *  •  It  seems 
to  tbe  court  that  this  provision  was  in- 
tended for  such  of  the  children  as  might 
enrvlve  the  tenant  for  life,  and  for  the 
faeirs  of  the  bodies  (or  children)  of  those 
who  might  not  have  so  survived.    This 
sives  full  effect  to  the  term  *  or,'  used  in  its 
natural  sense.    When  a  distribution  is  di- 
rected among  his  aurvlving  children,  or 
the  heirs  of  their  bodies.  It  Is  equivalent 
to  saying, '  among  my  children  who  may 
«arvlve,  or  the  heirs  of  the  bodies  of  those 
who  may  not  survive;'  for  no  children 
«uuld,  at  that  time,  have  heirs  except 
those  who  had  not  survived.  To  give  any 
«ffect  to  the  alternative  expression,  and 
to  tbe  latter  part  of  tbe  sentence,  it  must 
be  eonstmed  to  refer  to  the  heirs  of  the 
bodies  of  the  children  who  had  predeceased 
the  tenant  for  lite. "    It  is  Impossible  to 
distlngoisb  tbe  case  now  under  considera- 
tion from  that  Jnst  cited,  and  It  is  there- 
fore conclusive.    It  seems  to  us  that  there 
-was  error  on  tbe  part  of  the  circuit  judge 
In  excluding  tbe  children,  heirs  of  the  body 
of  Winiam  Cherry,  one  of  the  deceased 
brothers,  and  In  this  respect  the  judgment 
bdow  must  be  modified.    The  judgment 
of  this  court  is  that  the  judgment  of  the 
circuit  eoart,  as  herein  modified,  be  nf- 
flrmed,  and  that  tbe  case  be  remanded  to 
tbat  court  for  such  further  proceedings  as 
may  be  necessary  to  carry  out  tbe  views 
ber«lii  announced. 

IfcOowAN,  .T.,  concars. 


Habrbu.  v.  Wii^on  0t  a/. 

<9upnmi»  Count  cf  Korfh  CanUna.   Kt.  U, 
18B1.) 

BqtTITT — PABTICIPKg  DoLI. 

Where  two  persons  enter  into  a  scheme  to  pre- 
-vent  competitive  bidding  at  a  judicial  sale  of  land 
^rbicti  others  are  interested  in  having  sold  for  a 


iklr  price,  amd  one  of  such  persons  parohaaea  tbe 
land,  and  takes  title  In  his  own  name,  the  sale 
will  not  be  set  aside  at  the  instance  of  the  other 
on  the  ground  that  he  was  prevented  f^m  bid- 
ding by  the  promises  of  the  purchaser. 

This  was  a  civil  action,  tried  at  May 
term,  1890,  of  Bertie  superior  coort  before 
Armfield,  J.,  on  the  verified  complaint, 
which  is  in  these  words:  "The  plaintiff 
complains  and  alleges:  (1)  That  on  the 
9th  day  of  October,  1882,  the  defendants 
abovenamed  commenced  an  action  against 
this  plaintiff  In  the  probate  court  of  Bertie 
county.  North  Carolina,  for  partition  by 
a  sale  thereof  of  the  following  iand,to-wlt, 
[here  follows  a  description  of  the  lands, 
not  material  to  the  question  before  the 
court,]  in  which  said  action  the  plaintiffs 
therein  admit  Thomas  J.  Harrell,  this 
plaintiff,  to  be  tbe  owner  of  an  nndividod 
three-fifths  Interest  In  and  to  the  same. 
(2)  Tbat  on  the  M  day  of  November.  1882, 
a  decree  of  sale  was  entered  In  said  action 
directing  a  sale  of  said  land  for  partition 
among  the  tenants  in  common;  and  James 
B.  Martin,  attorney  for  the  plaintiffs  in 
that  action,  was  appointed  by  the  court 
a  commissioner  to  make  said  sale.  (8) 
That  said  commissioner  made  sale  of  said 
land  on  tbe  1st  day  of  Jan.,  1888,  when  and 
where  J.  B.  Rpivey  and  Btherton  Wilson 
became  tbe  last  and  highest  bidders  in  the 
sum  nf  three  hundred  dollars,  which  said 
sum  was  not  a  fair  and  adequate  price  for 
said  land,  tbe  same  being  reasonably 
worth  one  thousand  dollars.  (4)  These 
defendants  have  admitted  the  rraital  valne 
of  the  land  to  be  worth  f  160  a  year.  (6) 
That  said  sum  of  fSOO  ought  not  to  have 
been  reported  as  a  fair  and  adequate  bid 
for  said  land,  but  a  resale  of  the  same 
should  have  been  had.  That  the  plaintiff, 
T.  J.  Harrell,  was  deterred  and  prevented 
from  filing  exceptions  and  objections  to 
the  report  of  the  commissioner  iu  said  ac- 
tion and  filing  objections  and  exceptions 
to  said  sale  for  the  reason  that  no  report 
of  said  sale  was  filed  in  said  action  until  on 
the  18th  day  of  January,  1888;  and  on  that 
day,  and  aim  nltaneoosly  with  tbe  filing  of 
the  said  report,  a  decree  was  made  con- 
firming said  report,  and  ordering  title  to 
be  made  to  tbe  purchaser.  (6)  That  on 
that  day,  to-wit,  January,  1888,  the  plain- 
tiff, Thomas  J.  Harrell.  offered  and  ten- 
dered to  the  then  clerk  of  tbe  superior 
court  of  Bertie  county,  W.  M.  Sutton,  the 
sum  of  thirty  dollars,  which  was  ten  per 
cent,  of  theamount  bid,  which  tender  was 
madeas  an  ad  vance  bid  and  for  the  purpose 
of  having  said  land  resold,  which  said  sum 
of  thirty  dollars  so  tendered  by  the  plain- 
tiff was  refused  and  declined  by  said  W.M. 
Sutton,  the  then  clerk  of  the  superior  court 
of  Bertie  county;  said  Sutton  staling  at 
the  time  of  said  refusal  that  he  was  In- 
structed by  counsel  for  the  plaintiff  not  to 
receive  said  sum.  (7)  That  plaintiff  was 
induced  not  to  object  to  a  confirmation 
of  any  report  tbat  might  be  made  in  the 
cause  by  the  promises  and  representations 
of  J.  B.  Splvey,  who  purchased  the  land 
under  a  verbal  agreement  with  T.  J.  Har- 
rell to  let  said  T.  J.  Harrell  have  said  land 
back,  as  it  was  the  old  homestead  of  plain- 
tiff's ancestors.  That  said  Splvey  made 
■aid    contract    falsely  and    fraudulently. 
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with  no  latenttoD  of  performing  it,  for  the 
purpose  of  InduclnK  the  plaintiff  not  to 
run  the  land,  and  for  the  purpose  of  induc- 
ing plaintiff  not  to  object  to  Hald  sale.  (8) 
That  by  reason  of  said  fraudulent  acts  of 
said  Spivey,  who  was  acting  for  his  co- 
plaintitfa  in  said  mattere,  said  decree  o( 
confirmation  was  made;  and  said  final 
decree  confirming  said  report  in  void  in 
law,  and  irregular,  and  ought  not  to  bind 
the  plaintiff.  (9)  That  the  plaintiff  here- 
by tenders  the  sum  of  thirty  dollars  ad- 
vance on  the  amount  of  the  bid  in  said  ac- 
tion for  the  purpose  of  haying  said  land 
resold.  (10)  That  the  rights  of  no  third 
parties  have  intervened,  and,  if  any.  they 
were  taken  with  notice  of  the  fraud  and 
irregularity  in  said  decree  confirming  said 
report.  Wherefore  the  plaintiff  demands 
judgment  (1)  that  the  final  decree  con- 
firming the  report  of  sale  made  In  the  ac- 
tion referred  to  in  this  action  be  declared 
void,  and  that  the  same  be  set  aside;  (2) 
that  a  resale  of  said  land  be  ordered ;  (8) 
all  legal  and  equitable  relief  and  costs." 
"Judgment.  This  cause  coming  on  to  be 
tried  t>efore  Armfibld,  Judge,  and  a  jury, 
and  the  court  having  intimated  an  opin- 
ion that  plaintiff  could  not  recover  upon 
his  complaint,  the  plaintiff.  In  deference  to 
such  intimation,  submitted  to  a  nonsuit. 
It  Is  therefore,  on  motion  of  Martin  and 
Peebles,  of  counsel  for  the  defendants, con- 
sidered that  the  plaintiff  take  nothing  by 
his  said  action,  and  that  the  defendants 
go  thereof  without  day,  and  recover  of  the 
plaintiffs  and  Aaron  Rascoe,  the  surety  on 
the  plaintiff's  prosecution  lK>nd,  the  costs 
of  the  action  to  be  taxed  by  the  clerk.  R. 
F.  Armfielo,  J.  S.  C, "  From  which  judg- 
ment the  plaintiff  appealed. 

Winston  A  WllUaniB,  for  appellant.  B. 
B.  Peebles,  for  appellee. 

Avbhy,  J.,  iRtter  etattog  the  fbcta  »a 
above.)  it  is  familiar  learning  that  he 
who  comes  into  a  court  of  conscience  for 
relief  must  come  with  clean  hands.  Where 
two  persons  enter  into  a  scheme  to  pre- 
vent a  fair  competition  of  bidders  for  a 
tract  of  land  exposed  to  public  sale  and 
thereby  defraud  others,  who  arelnterested 
in  causing  It  to  bring  a  fair  price,  and  one, 
in  furtherance  of  the  plan,  buys  the  prop- 
erty at  much  less  than  its  true  value,  and 
takes  title  in  his  own  name,  a  conrt  of 
equity  will  not  set  aside  the  decree  con- 
firming the  sale  at  the  instance  of  the 
other,  who  is  p»rtlcepB  doll,  but  will  teave 
the  parties  in  the  position  where  xbey 
have  placed  themselves.  1  Pom.  Eq.  Jnr. 
§  401.  In  the  seventh  paragraph  of  his 
complaint  the  plaintiff  alleges  that  he  was 
deterred  from  biddlngtortbe  land  and  mak- 
ing it  bring  its  full  value,  and  also  from 
objecting  to  the  order  confirming  the  sale, 
by  a  verbal  promise  of  the  defendants  J .  B. 
Spivey  and  Etherton  Wilson  to  convey  to 
him  the  old  family  homestead,— a  tract  of 
the  land  bought  at  said  sale.  Such  an 
agreement  will  not  be  enforced.  It  is  not 
necessary  to  inquire  whether  relief  should 
be  sought  In  a  new  action  or  by  motion  in 
the  original  cause,  since  the  complainant, 
on  his  own  showing,  cannot  Invoke  the 
aid  of  the  court  to  set  aside  the  sale  for 
frand  in  which  be  participated.    We  con- 


cur, therefore,  with  the  jndge  who  tried  the 
cause  below,  In  the  opinion  that  the  plain- 
tiff is  not  entitled  to  recover  upon  the  facts 
stated  In  the  complaint.  The  jadgment 
mast  be  aflSrmed. 


Magobtt  v.  Robebts  et  nl. 

(Suipreme  Court  tff  North  CaroUna.    Feb.  itt, 
189L) 

Qui  TiJCAiTD  Fsval  Actions— FLBAonra — Avskd- 

KBKT^-JOIITDBB  — UlBBIAOa  —  LLLBIUTT  OF  Ztl- 

oiuraiMS  OmoEK. 

1.  In  an  action  brought  in  the  name  of  tb» 
state  against  a  register  of  deeds  and  bis  snretie* 
on  his  official  bond  for  statutory  penalties  tor 
breach  of  his  olBoial  duties,  it  is  ia  the  disoretiim 
of  the  trial  court  to  allow  plaintifl  to  amend  by 
striking  oat  the  name  of  the  state  as  a  party  and 
all  reference  to  the  bond,  and  by  entering  a  noL. 
pros,  as  to  the  sureties. 

2.  An  affidavit  for  leave  to  sue  in  forma 
pauperii  nndur  Code  N.  C.  {  210,  need  not  allege 
that  plaintiff  has  no  land  which  he  can  mortgage 
to  secure  the  costs. 

8.  Under  Code  N.  C.  %  867,  subd.  3,  allowing- 
the  joinder  of  several  causes  of  action  arising  out 
of  contract,  express  or  implied,  three  causes  of 
action  against  a  register  of  deeds  for  statutory- 
penalties  for  failure  to  record  and  for  wrongful 
Issuance  of  marriage  licenses  may  be  united  in  the- 
same  complaint. 

4.  In  an  aotion  against  the  register  Cor  tbe 
statutory  penalty  for  failure  to  reoovd  marriage 
licenses  issued  by  hiin,  brought  under  Code  N.  C. 
i  1819,  which  provides  a  penalty  for  failoie  to 
record  a  license  ur  the  return  thereon,  no  allega- 
tion as  to  failure  to  record  the  return  is  regoired, 
and  it  Is  immaterial  that  the  marriages  forwhiclk 
the  lioenses  were  issued  were  not  oelebtated  an- 
til  after  the  ezpfaratian  of  defendant's  term  of 
offloe. 

5.  But  in  an  action  for  the  penalty  given  by 
Code  N.  C.  1 1816,  where  a  register  "knoiringly, 
or  without  reasonable  inquiry, "  issues  a  mairiag» 
license  to  two  persons  either  of  whom  Is  under  1& 
years  of  age,  the  complaint  must  allege  that  de- 
fendant issued  such  a  license  "knowingly,  or 
without  reasonable  inquiry. " 

This  Is  an  appeal  from  Womack,  J.,  at 
Jannary  term,  ISiO,  of  Northampton  su- 
perior conrt.  Tbe  action  was  b^^n  In 
the  superior  conrt  In  tbe  name  uf  tbe  sta  t» 
on  tbe  relation  of  Maggett  against  Rob- 
erts, the  register  of  deeds  of  said  connty,. 
and  his  sureties  upon  bis  ofiicial  bond. 
Tbe  complaint  alleged  three  several  and 
distinct  causes  of  action,  to-wit :  The  firRt 
cause  of  action  for  tbe  penalty  of  9300. 
given  by  Code,  §  1819,  for  not  recording  tbe 
substance  of  tbe  license  issaed  by  him  for 
tbe  marriage  of  William  Parker  and  Mary 
Sykes;  tbe  second  cause  of  action,  for  tbe 
like  penalty  of  $200,  under  tlie  same  sec- 
tion, for  not  recording  tbe  substance  of 
the  license  for  the  marriage  of  John  Har- 
ris and  Clnda  Oamer;  and  tbe  third  caase 
of  action,  for  the  penalty  of  $200,  ander 
Code,  §  1816,  for  issuing  license  for  the 
marriage  of  Roxana  Lassiter  to  Henry 
Fatrell,  witboqttbe  consentofber mother, 
tbe  said  Roxana  being  under  the  age  of  18^ 
years,  and  residing  with  her  mother,  her 
father  being  unknown.  The  relator, npon 
proper  affidavit  and  certificate,  was  al- 
lowed to  sue  Id  forma  pauperis.  Tbe  de- 
fendant demurred,  and  assigned  as  grounds 
of  the  demurrer:    (1)  That  tbe  action  was 
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improperly  brouKbt  In  the  namn  ot  the 
state.  (2)  That  tberewas  a  misjolDder  of 
causes  of  action,  in  tbat  three  penalties, 
concerning  three  different  causes  of  action, 
are  sued  for  in  one  action.  (3)  For  that 
the  complaint  does  not  state  facts  snffl- 
cient  to  constitute  a  cause  of  action,  in 
tbat  it  fails  to  allege  tbat  a  return  was 
made  on  the  marriage  licenses  alleged  to 
have  been  issued -for  tbe  marriages  of  Will- 
iam Parker  and  Mary  Sykes  and  of  John 
Harris  and  Cinda  Garner  to  tbe  defendant 
Roberts  during  his  term  of  office,  or  wben 
any  such  return  was  made,  and  fails  to 
state  that  any  retam  of  either  of  said  lunr- 
rlage  licenses  was  ever  made  to  the  defend- 
ant Roberts  while  he  was  register  of  deeds ; 
and  that  It  fails  to  allege  that  tbe  defend- 
ant Roberts  knew,  or  bad  reasonable 
grounds  to  know,  tbat  tberewas  any  im- 
pediment In  tbe  way  ot  tbe  marriage  of 
Henry  Futrell  and  Roxana  Lussiter;  or 
tbat  he  knew,  or  bad  reason  to  know,  tbat 
said  Rozana  was  nnder  IS  years  of  age; 
ur  that  tbe  said  Roberts  failed  to  use  due 
diligence  to  ascertain  the  age  of  the  said 
Roxana.  For  that  It  appears  on  the  lace 
uf  the  complaint  tbat  the  marriage  of  tbe 
two  couples  first  above  mentioned  took 
place  after  tbe  expiration  of  tbe  term  of 
office  of  the  defendant  Roberts.  (4)  That 
tbe  action  was  Improperly  brought  upon 
tbe  official  bond  of  the  register.  Tbeconrt 
sustained  the  last-named  gronnd  of  de- 
murrer, and  overruled  tbe  others.  The 
plaintiff  was  thereupon  allowed  by  tbe 
court  to  amend  by  striking  out  tbe  state 
as  a  party,  and  by  striking  ont  all  refer- 
ence to  the  official  bond  in  the  complaint- 
and  by  entering  a  noLproa.  as  to  tbe  sure, 
ties.  To  this  order  tbe  defendants  ex- 
cepted. Tbe  defendants  moved  tbat  tbe 
plaintiff  be  required  to  give  a  prosecution 
bond.  This  the  courtdeclined,  and  defend- 
ants excepted.  From  the  judgment  apon 
the  bearing  of  tbe  demurrer,  tbe  refusal  to 
require  prosecution  bond,  and  tbe  order 
permitting  plaintiff's  amendments,  all  of 
tbe  defendants  appealed  to  tbe  supreme 
court. 

B.  S.  Gay,  for  appellants.  R. B.Peeblea, 
for  appellee. 

Clark,  J.,  {after  stating  tbe  ^eta  aa 
above.)  Tbe  amendment  rested  In  tbe  dis- 
cretion of  tbetrialjndge.andis  notrevlew- 
able.  State  ▼.  Mitchell.  102  N.  C.  847,  9  S. 
B.  Rep.  709.  In  that  case  the  same  amend- 
ments as  in  the  present  case  were  allowed 
to  be  made,  and  after  verdict.  Tbe  court 
says-  "If  the  action  bad  been  originally 
begun  and  prosecuted  against  the  sheriff 
individually,  and  not  against  bim  and  tbe 
sureties  on  bis  official  bond,  it  is  obvious 
that  the  defense  would  have  been  the  same, 
and  the  same  Issues  would  have  arisen. 
Tbe  nature  ot  tbe  action  has  not  been  so 
changed  as  to  surprise  the  defendant  by 
making  It  necessary  to  establish  any  fact 
not  already  material  nnder  tbe  iBSues  sub- 
mitted to  the  Jury.  The  jadgecould.ln  bis 
discretion,  r^use  the  motion  to  amend,  or 
grant  it  with  or  without  terms.  Code,  6$ 
272,  278:  Carpenter  v.  Uuffsteller,  87  N.  C. 
273;  Reynolds  v.  Smathers,  Id.  34."  Tbe 
exc«>ptlon  to  the  refusal  to  require  the 
plaintiff    to  give  a   prosecution  bond  is 


based  upon  tbe  ground  tbat  the  affidavit 
upon  which  leave  to  sue  in  forma  pauperis 
was  granted  did  not  allege  that  the  plain- 
tiff did  not  have  real  estate  w  hich  be  could 
mortgage  to  secure  the  costs.  Tbe  affi- 
davit is  In  the  form  required  by  tbe  stat- 
ute, (Code,  §  210,)i  and  it  does  not  exact 
such  allegation.  The  fld-st  ground  of  de- 
murrer was  improperly  overruled,  (Nor- 
man V.  Dunbar, 8  Jones,  N.  C.  319:  Middle- 
ton  V.  Railroad  Co.,  95  N.  C.  167.)  but  the 
error  Is  cured  by  the  subsequent  amend- 
ment. The  second  ground  ot  demurrer  was 
properly  overruled.  Code,  §267,3  allows  the 
Joinder  ot  such  causes  of  action.  And  al- 
though, by  tbe  amendment,  the  action  is 
no  longer  for  the  penalty  of  the  bond, 
but  Is  for  three  separate  penalties,  as  to 
which.  If  brought  separately,  a  magis- 
trate would  have  jurisdiction,  the  action 
being  ex  contractu,  (Katzensteln  v.  Rail- 
road Co.,  84  N.  C.  688.)  still,  as  the  statute 
allows  tbem  to  be  united  in  tbe  same  ac- 
tion, and  the  aggregated  sum  demanded 
Is  f  600,  the  superior  court  has  jurisdic- 
tion, (Moore  v.  Nowell,  94N.C.  2G5;  Estee. 
PI.  &  Pr.  §  1609.)  Tbe  tbird  ground  ot  de- 
murrer was  also  properly  overruled  as  to 
the  first  and  second  causes  of  action.  The 
penalty  given  by  section  1819^  is  in  the 
alternative,  either  for  the  failure  to  record 
the  substance  of  tbe  license  issued,  or  tor 
failure  to  record  the  substance  ot  tbe  re- 
turn. The  plaintiff  snes  for  the  first,  and 
no  allegation  as  to  the  failure  to  record 
the  return  Is  necessary ;  nor  was  it  ma- 
terial that  tbe  marriages  authorised  by  the 
licenses  were  not  celebrated  till  after  the 
expiration  of  the  defendant's  term  of  office. 
The  demurrer,  however,  should  have  been 
sustained  as  to  the  third  cause  of  action. 
In  that  the  complaint  fails  to  allege  that 
the  defendant  issued  the  license  to  a  per- 
son under  18  years  ot  age.  "knowingly,  or 
without  reasonable  Inquiry."  This  Is  es- 
sential, under  provisions  of  Code,  §  1816,* 
to  constitute  tbe  third  cause  of  action, 
(Bowles  V.  Cochran,  9»  N.  C.  808;)  and  in 
falling  to  sustain  tbe  demurrer  in  that  re- 
spect there  was  error. 

>  Seo.  210.  Any  }ndg<e  or  olerk  of  the  soperior 
oonrt  may  anthorlie  any  person  to  sue  as  a  panper 
In  their  respective  conrta  when  he  ataall  prove  by 
one  or  more  witnesses  that  he  has  a  good  caoae  A 
action,  and  shall  malm  afDdavit  tltat  ne  is  unable 
to  comply  with  the  last  section. 

■Seo.  267.  Tbe  plaintiff  may  nnite  in  the  same 
comnlaint  several  canses  of  action,  whether  tbey 
be  Acb  as  have  been  heretofore  denominated 
legal  or  equitable  or  both,  where  they  all  arise 
out  ot    *    *    *    (2)  contract,  express  or  implied. 

•Sec.  181S.  Any  register  of  deeds  who  shall  tsA\ 
to  record,  in  the  manner  above  presoribed,  the 
substance  of  any  marriage  license  Issued  by  nlm, 
or  who  shall  fail  to  reoord,  in  tbe  manner  above 
prescribed,  the  •nbstance  of  any  return  made 
thereon  within  ten  Aajh  after  such  return  made, 
shidl  forfeit  and  pay  two  hundred  doUan  to  any 
person  who  shall  sue  for  the  same. 

*  Seo.  1816.  Eveiy  register  of  deeds  who  shall 
knowingly,  or  without  reasonable  inquiry,  issue 
a  license  for  the  marriage  of  any  two  persons  to 
which  there  is  any  lawful  impediment,  or  where 
either  of  the  persons  is  under  the  age  of  eighteen 
years,  without  the  consent  lequired  by  section 
eighteen  hundred  and  fourteen,  shall  forfeit  and 
I>ay  two  hundred  dollars  to  any  person  who  shall 
so*  for  the  same. 
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Albbbtbon  et  al.  t.  Tbrrt  et  at. 

(Supreme  Court  of  North  CaroUna.    Feb.  10, 
1891.) 

APPBAIr— DiSCBKTION  OP  TBIAL  COUBT  —  SalTIKO 

AsiDB  Jusomiri. 

Under  Code  N.  C.  {  274,  allowlngr  a  trial 
Judge  to  set  aside  a  Jadgment  on  account  of  sur- 
prise or  ezcasable  neglect,  where,  on  appeal  from 
an  order  refasing  a  motion  to  set  aside  a  judg- 
ment on  that  ground,  the  cause  ol  such  recusal 
does  not  appear,  the  order  will  be  affirmed. 

Appeal  from  saperiorcoartiPasqaotank 
county. 

The  defendants  moved  to  set  aBideaJadg- 
ment  obtained  against  them  by  the  plain- 
tiffs upon  the  ground  of  surprise  and  ex- 
cusable neglect.  The  following  is  a  copy 
of  the  facts  found  by  the  court  below,  and 
Its  order  thereupon :  "The  court  finds  the 
following  facts  in  regard  to  the  rendition 
of  said  Judgment:  The  fall  term,  1890,  of 
said  court  began  on  Monday,  September 
IStb.  On  Monday  of  the  said  term  the  de- 
fendant Harvey  Terry,  being  an  attorney 
of  said  court,  for  himself  and  his  co-defend- 
ant, requested  the  court  to  make  an  order, 
directing  the  plaintiffs  to  file  a  bill  of  par- 
ticulars before  the  said  defendants  be  re- 
quested to  answer  the  complaint;  also 
asking  that  defendants  be  allowed  thirty 
days  within  which  to  file  their  answer, 
(the  plaintiffs  having  filed  a  verified  com- 
plaint.) Messrs.  Grandy  &  Aydlett,  coun- 
sel for  the  plaintiffs,  stated  that  they 
would  file  a  bill  of  particulars,  and  re- 
quested that  an  order  be  made  directing 
the  defendants  to  file  copies  of  certain 
vouchers  which  they  had  in  their  posses- 
sion. The  said  counsel  also  stated  that 
they  would  file  said  bill  on  Wednesday  of 
said  term,  but  could  not  consent  to  an  ex- 
tension of  time  to  defendants  to  file  their 
answer.  Mr.  Terry  thereupon  assented 
to  the  making  uf  the  order,  which  apoears 
In  the  record,  directing  both  parties  to 
file  said  bill  and  copies  on  We'inesday.  It 
was  stated  by  members  of  the  bar  that 
the  docket  was  small,  and  would  be  dis- 
posed of  before  the  end  dt  the  week.  On 
Thursday,  September  18th,  the  civil  dock- 
et was  called  for  the'last  time,  when  plain- 
tiffs announced  that  they  had  complied 
with  the  said  order,  but  that  defendants 
bad  failed  to  do  so.  Mr.  Terry  had  not, 
so  far  as  the  memory  of  the  Judge  serves 
him, been  In  thecourt-house since  Monday. 
The  court  thereupon,  on  motion  of  the 
plaintiffs'  counsel,  rendered  Judgment  by 
default  and  inquiry,  as  appears  in  the  rec- 
ord. The  business  of  the  court,  except  the 
discbarge  of  grand  Jury,  was  disposed  of 
at  that  time.  The  Judge  remained  in  Eliz- 
abeth City  until  Saturday  at  12  m.,  when 
be  left  for  the  next  term,  beginning  at 
Perquimans,  Monday,  the  22d  of  Septem- 
ber. The  court  remained  open  for  the  re- 
ports of  the  grand  Jury  and  hearing  any 
motion  which  might  be  made  until  6 
o'clock  p.  M.,  Friday,  September  19,  1890. 
The  defendants  did  not  apply  for  any  order 
setting  aside  said  Judement,  or  extending 
the  time  for  filing  answer.  Except  as  here- 
inbefore stated,  as  appears  by  the  record, 
the  defendant  Terry,  on  Monday,  the  22d 
day  of  September,  filed  with  the  clerk  the 
answer  which  appears  in  the  record.    The 


defendant  Harvey  Terry  resides  In  the 
county  oT  Pasquotank.  The  court,  upon 
the  foregoing  facts,  declined  to  set  aside 
thesaid  judgment.  The  defendants  except 
and  appeal." 

Harvey  Terry,  for  appellants.  Orandy 
A  Aydlett,  for  appellees. 

Mekrimon,  C.  J.,  {after  stating  the  faaUi 
as  above.)  It  is  not  the  province  of  this 
court,  in  this  and  like  cases,  to  review  the 
findings  of  fact  by  the  court  below.  It 
can  only  decide,  upon  appeal,  that  the  facts 
found  do  or  do  not  constitute  "mistake. 
Inadvertence,  surprise,  or  excusable  n^;- 
lect. "  It  cannot  go  beyond  that,  and 
decide  that  thecourt  ougbtorought  not  to 
allow  or  disallow  a  motion  founded  upon 
such  cause  to  set  aside  a  Judgnnent.  order, 
or  other  proceeding  as  allowed  by  the  stat- 
ute. Code,  §  274.  Tbls  statute  vests  the 
discretion  to  set  aside  a  Judgment  for  such 
cause  In  thejudgebeforewhom  the  motion 
Is  made,  and  his  exercise  of  discretion  la 
not  reviewable  by  this  court.  Branch  v. 
Walker,  92  N.  C.  87;  Foley  v.  Blank,  Id. 
476.  It  does  not  appear  that  the  court  re- 
fused to  allow  the  motion  to  set  aside  the 
Judgment  complained  of,  upon  the  ground 
that  lu  no  view  of  the  facts  could  ttaey 
constitute  mistake,  surprise.  Inadvertence, 
or  excusable  neglect.  So  far  as  appears 
it  may,  as  It  might  do,  have  denied  the 
motion  in  the  exercise  of  its  discretion.  In 
which  case  this  court  could  not  review  its 
action.  The  burden  is  on  the  appellants 
to  show  error.  If  they  fall  to  do  so,  the 
Judgment  should  be  affirmed.  The  pre- 
sumption Is  in  favor  of  its  correctness  and 
validity.  If  the  appellants  intended  to  as- 
sign as  error  that  the  court  based  its  or- 
der upon  some  particular  erroneous 
ground,  they  should  have  requested  It  to 
specify  the  ground  of  Its  declHlon,  and,  the 
court  having  done  so,  they  should  hare 
assigned  error  In  that  respect.  If  the 
court  had  refused.  In  such  case,  to  specify 
the  ground,  such  refusal  would  have  been 
•rroneous.  No  error  appears.  Let  this 
opinion  be  certified  to  the  superior  court 
according  to  law.    It  Is  so  ordered. 


McAbbher  et  al.  v.  Richsiond  &  D.  R.  Co. 

(Supreme  Court  of  North  CanMna.    Feb.  18, 
1891.) 

FLwu>are  akd  Vaoow-Ckm»mm—Jt*maw»  or 

CONTRAOIS. 

1.  Plaintiffs,  in  aa  actloa  against  a  railroad 
company  for  damages,  alleged  that  defendant 
agreed  to  furnish  them  with  two  cars,  for  the 
shipment  of  cattle,  at  a  certain  place,  on  a  cer- 
tain Thursday;  that  th^  object  in  contracting 
for  the  cars  at  such  time  was  to  reach  the  city  m 
Norfolk  in  Ume  for  the  following  Bonday  mar- 
keL  which  was  the  beat  market  day  in  aaia  dtfi 
and  that  their  pnrpoae  was  well  known  to  defend- 
ant. H'etd,tiiat  an  issue  as  to  whether  defendant 
agreed  to  carry  the  cattle  to  Norfolk  in  time  fur 
such  Sunday  market  waa  not  within  the  plead- 
ings. 

3.  In  such  oase  defendant  was  entitled  to  an 
instruction  that  "plalntift  cannot  show  any  sale 
day  or  any  market  price  in  Norfolk  (m  Bandar, 
because  all  work  and  labor  is  forbidden  by  the 
laws  of  Virginia;  nor  can  he  recover  any  daznages 
by  reason  of  the  difference  between  such  Bandar 
market  price  and  ttie  market  price  of  aQoiher 
day,  "—with  the  modifioatlon  that  it,  l^  the  cns- 
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Una  of  the  plaoe,  the  sales  were  not  completed  oa 
that  day,  bat  delivery  and  payment  were  made 
on  the  following  day,  sauh  damages  might  be 
considered;  Code  Va.  o.  18S,  S  17,  prohibiting 
such  sales  on  Sunday. 

8.  The  fact  that  plaintiffs  shipped  their  cattle 
after  the  day  on  which  defendant  agreed  to  fur* 
nish  the  cars,  and  took  a  bill  of  ladlncc  therefor, 
does  not  merge  the  oral  contract  to  furnish  the 
cars  on  a  certain  day  in  the  subsequent  written 
contract  ot  shipment. 

Appeal  from  aaperior  conrt,  AslM  conn- 
ty ;  BvNUM.  Judm. 

D.  Scbeack,  O.F.  Bason,  and  F.  H.  Bub- 
bee,  for  appellant.  6.  N.  Folk  and  O.  W. 
Bower,  for  appellees. 

8REPHBHD,  J.  1.  The  platntitfiB  allege 
tbat  the  defendant  contracted  to  furnish 
them  two  cattle-cars  at  Taylorsvllle  on  a 
certain  Thursday,  In  order  tbat  they  might 
ship  their  cattle  on  the  east-bonnd  train 
of  that  day.  They  also  allege,  for  the  pur- 
pose of  showing  special  damages,  tbat 
their  object  In  contracting  for  the  cars  at 
the  time  stated  was  to  rencb  the  cily  of 
Norfolk,  Va.,  with  their  cattle  on  the  fol- 
lowing Saturday  morning,  so  as  to  avail 
themselves  of  the  Sunday  market,  that 
being  "  the  best  market  day  "  In  the  said 
city.  They  further  allege  tbat  tbeir  said 
purpose  was  known  to  the  defendant,  and 
they  eeek  to  recover  damages  for  the 
breach  of  the  said  contract.  The  defend- 
ant, among  other  defenses,  denied  these 
allegations,  and  Issues  1  and  2,  involving 
their  truthfulness,  were  properlv  framed 
and  submitted  to  the  Jury.  The  court 
also  submitted  the  third  issue,  which  was 
as  follows:  "Did  it  [the  defendant]  agree 
to  carry  the  cattle  there  in  time  for  said 
market?  "  To  this  issue  the  defendant  ex- 
cepted, and  we  think  tbat  the  exception 
should  be  sustained.  There  is  no  allega- 
tion that  the  defendant  contracted  to 
transport  the  cattle  to  Norfolk  at  any 
particular  time,  and  the  mere  knowledge 
on  its  part  of  the  plaintiffs'  object  and 
purpose  to  reach  tbat  place  on  Saturday 
does  not  dispense  with  the  necessity  of 
alleging  that  there  was  an  agreement  to 
that  effect.  There  mnst  be  allegata  as 
well  as  probata.  The  defendant  may 
well  have  been  prejudiced  by  tbesald  issue, 
as  It  does  not  appear  tbat  his  honor.  In 
his  charge,  distinguished  the  damages  to 
be  recovered  for  a  violation  of  this  Inter- 
polated contract  from  those  which  might 
be  recovered  upon  the  contract  upon 
which  the  first  issue  was  founded. 

2.  The  defendant  further  contends  that 
the  plaintiffs  cannot  recover,  because  their 
purpose  was  illegal,  in  that  the  sale  of  cat- 
tle in  public  market  on  Sunday  was  pro- 
hibited by  the  law  of  Virginia.  As  the 
court  could  not  take  Judicial  notice  of  such 
a  law.  and  as  its  proof  was  accompanied 
by  evidence  tending  to  show  that  the  al- 
leged trans.actlons  on  Sunday  were  not, 
according  to  the  custom  of  the  place, com- 
pleted sales, — the  payment  and  delivery 
being  made  on  Monday,  and  therefore 
not  a  violation  of  the  Sunday  law  of  the 
said  state,  (1  Wbart.  Cont.  383;  2  Pars. 
Cont.  768;  BenJ.  Sales,  S  782,)— we  do  not 
feel  warranted  in  passing  upon  the  vitiat- 
ing effect  of  the  said  law  upon  the  con- 
tract of  carriage,   had   It    been   clearly 


shown  that  the  pnrpose  ot  the  plaintiffs 
was  to  effect  a  completed  sale  on  the 
Lord's  day.  Granting,  however,  tbat 
there  was  a  legal  contract,  that  is,  one 
free  from  any  Illegal  purpose  in  its  incep- 
tion, to  transport  to  Norfolk,  as  alleged, 
we  are  entirely  satiefled  that  the  defend- 
ant's third  prayer  of  instruction  should 
have  been  given.  The  prayer  was  as  fol- 
lows :  "That  the  plaintiff  cannot  show  any 
sale  day  or  any  market  price  in  Norfolk, 
on  Sunday,  because  all  work  and  labor  is 
forbidden  by  the  laws  of  Virginia;  nor  can 
be  recover  any  damages,  by  reason  ot  the 
difference  between  such  Sunday  market 
price  and  the  market  price  of  another 
day. "  The  Code  of  Vlri^nla  (chapter  186, 
§  17)  prohibits  sacb  sales  on  Sunday,  and, 
this  being  so,  it  plainly  follows  tbat  there 
can  be  no  "market  price"  on  that  day 
which  can  be  recognized  in  a  court  ot  Jus- 
tice. It  is  true  that  the  plaintiffs  ex- 
plained the  nature  of  the  agreements  that 
were  made  on  Sunday,  but  it  was  tor  the 
Jnry  to  determine  whether  this  explana- 
tion was  true,  and  in  view  ot  the  ancer- 
talnty  in  which  the  matter  was  Involved, 
we  think  the  prayer  should  have  been 
given,  with  the  modification  that,  if  th^ 
transactions  were  of  the  character  as 
stated  by  the  plaintiffs,  such  damages 
might  be  considered.  There  were  other  ex- 
ceptions, but  as  we  think,  for  the  forego- 
ing reasons,  that  a  new  trial  should  be 
granted,  it  is  unnecessary  to  pass  apon 
them  all  in  this  appeal. 

3.  We  think  it  best,  however,  to  express 
our  opinion  upon  the  point  so  earnestly 
and  ably  pressed  upon  us,  to- wit,  that  the 
shipping  of  the  cattle  by  the  plaintiffs  at 
a  later  day,  and  the  taking  of  a  bill  of 
lading,  had  the  effect  of  merging  into  this 
latter  contract  the  prior  oral  one,  which 
Is  sued  upon.  This  point  Is  distinctly  de- 
cided in  Hamilton  v.  Railroad  Co.,  98  N. 
C.  398,  8  S.  E.  Bep.  164,  and  we  are  asked 
to  overrule  that  decision.  We  have  ex- 
amined with  great  care  the  cases  cited  by 
the  defendant,  but  they  fail,  in  our  opin- 
ion, to  shake  in  the  slightest  degree  the 
authority  of  the  case  mentioned,  and  they 
clearly  have  no  application  to  the  present 
suit.  It  is  familiar  learning  that  where 
parties  have  pot  their  contracts  In  writ- 
ing, in  the  absence  of  fraud  or  mistake, 
oral  testimony  shall  not  be  heard  to  con- 
tradict, add  to,  or  vary  their  terms,  and 
that  this  court  is  fully  impressed  with  the 
Importance  of  maintaining  this  salutary 
rule  of  evidence  will  be  seen  from  the  case 
of  Moffltt  V.  Maness.  102  N.  C.  457,  9  S.  E. 
Rep.  399,  and  other  decisions.  But  we  are 
at  a  loss  to  understand  how  that  princi- 
ple is  violated  by  the  ruling  of  bis  honor 
in  this  case.  It  la  not  denied  that  a  com- 
mon carrier  may  enter  into  an  oral  con- 
tract concerning  the  carriage  of  freight, 
and  the  plaintiffs  Insist  that  such  a  con- 
tract was  entered  into  between  them  and 
the  defendant.  What  contract?  Very 
plainly  not  the  actual  contract  of  ship- 
ment, which  was  evidenced  by  the  bill  o' 
lading;  for  that  ccmtract  was  duly  per- 
formed. But  it  Is  the  contract  sued  upon, 
which  was  a  distinct,  or  as  Chief  Justice 
Smith  says,  in  Hamilton's  Case,  an  "ante- 
cedent, "  one :  to-wit,  not  as  to  the  terms 
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of  the  proposed  abipment,  bat  tbut  the 
dotendant  vroald  bare  tbe  cars  ready 
to  transport  the  cattle  of  the  plaintiffs  on 
a  certain  day.  The  cars  were  not  ready 
on  that  day,  and  there  was  therefore  a 
breach  of  the  said  aKreement.  In  conse- 
quence of  this  breach  of  agreement  there 
was  in  fact  no  shipment,  or  contract  of 
shipment,  on  said  day,  and  it  is  because 
there  was  no  such  shipment,  or  contract 
of  shipment,  at  the  time  mentioned, 
(which  was  tbe  result  of  the  defendant's 
failure  to  perform  its  contract  to  be  ready 
to  transport.)  that  the  plaintiffs  claim  to 
have  been  endamaged.  Here,  then,  we 
have  a  special  contract  to  provide  trans- 
portation on  a  certain  day.  It  is  broken, 
and  damage  ensues.  Can  It  be  that  be- 
cause the  plaintiffs  afterwards  entei-ed 
into  an  actual  contract  of  shipment, 
which  was  duly  performed,  their  right 
to  recover  damages  for  tbe  breach  of  a 
prior  special  contract  Is  "merged"  into 
the  second,  and  thus  entirely  defeated? 
Suppose  that  A.  contracts  with  B.,  a  livery 
man,  by  which  B.  is  to  furnish  him  a  con- 
veyance on  a  certain  day,  to acertuln  place, 
and  A.  is  ready  at  the  time  and  place  to  per- 
form tbe  contract,  but  B.  refuses  or  (alls 
to  comply,  and  by  reason  of  which  re- 
fusal or  failure  A.  is  endamaged,  can  it 
with  reason  be  contended  that  because  A. 
still  wishes  to  go  to  tbe  place,  and  makes  a 
contract  with  B.  on  another  day,  under 
which  contract  B.  actually  conveys  him 
there,  this  amounts  to  a  waiver  of  dam- 
ages for  the  breach  of  the  prior  con- 
tract? The  mere  statement  of  tbe  propo- 
sition without  argument  would  seem  to 
furnish  a  negative  answer;  and  yet  such 
is  the  very  case  presented  by  this  record. 
The  numerous  authorities  cited  by  the  de- 
fendant establish  the  proposition  that  the 
terms  of  a  contract  evidenced  by  a  bill  of 
lading,  duly  assented  to,  cannot  be  varied 
by  oral  testimony,  and  that  all  prelimi- 
nary "chaffering"  about  It  is  merg:ed  in 
the  writing.  This  Is  tbe  correct  principle, 
though  we  find  several  cases  cited  in  the 
notes  to  some  of  the  defendant's  authori- 
ties which  seem  to  impinge  upon  the  mle 
as  above  stated.  It  will  be  noted  upon  a 
careful  persual  of  the  cases  referred  to  by 
the  defendant  that  they  relate  to  the 
terms  otthe  contract.  Take,  for  instance, 
the  case  of  Hopkins  v.  Railroad  Co.,  16 
Amer.  &  Eng.  R.  Cas.  128,  where  the  plain- 
tiff proposed  to  show  ttiat  the  defendant 
bad  agreed  to  allow  him  rebates,  but  be 
«al>seqaently  accepted  a  bill  of  lading 
which  contained  no  such  stipulation.  It 
was  properly  held  that  this  testimony 
was  adding  to  a  complete  contract,  and 
could  not  be  admitted.  In  Snow  v.  Rail- 
road Co.,  (Ind.)  9  N.  E.  Rep.  702,  the  same 
principle  was  applied,  and  so  it  will  ap- 
pear in  Lawson  on  Contracts  of  Carri- 
ers, and  all  of  the  other  authorities  cited, 
that  the  courts  were  but  applying  tbe  or- 
dinary rule  of  evidence  as  to  the  terms  of 
a  contract  which  had  been  reduced  tn 
writing.  Tbe  only  terms  of  the  contract 
In  the  present  case  were  that  the  defend- 
ant was  to  be  ready  to  transport  on 
Thursday,  and  to  enter  Into  and  perform 
a  contract  of  shipment  on  that  day.  It 
violated  this  special  oral  contract,  and 


we  cannot  see  what  it  has  to  do  witb  the 
terms  of  an  actual  contract  of  shipment 
made  on  a  subsequent  day,  and  which  has 
been  duly  performed.  We  tbink  that  tbe 
judge's  ruling  was  correct  in  tbis  particu- 
lar, but  for  Che  reasons  first  mentioned  we 
are  of  tbe  opinion  that  there  should  be  a 
new  trial. 


Whitebead  v.  Morrill  et  al. 

ISupretM  Qourt  of  North  Carolina.    Feb.  ai, 
1891.) 

MOBTOAOES— FOKSCLOBURE — APPUCATIOX  OV  FBO- 
CBBDS. 

Where  the  payee  has  assigned  all  the  bond* 
secored  by  a  mortgage,  which  provides  that  on 
default  In  the  payment  of  any  of  them  the  whole 
debt  shall  beoome  dne,  and  the  proceeds  of  the 
sale  nnder  the  mortgage  be  applied  to  the  entire 
indebtedness,  all  the  bonds,  whether  matnred  or 
not,  will  share  pro  rota  in  tbe  proceeds. 

Appeal  from  superior  court,  Pitt  county. 

T.  J.  Jarvis  and  T.  F.  Davidson,  for  ap- 
pellants. Batcbelor  A  Devereux,iov  ap- 
pellee. 

Clark,  J.  By  theterms  of  themortgage 
from  I^.  J.  Morrill  to  William  Whitebead. 
it  was  provided  that,  upon  default  io  the 
payment  of  any  of  the  bonds  at  maturity, 
the  property  therein  conveyed  coald  be 
sold  by  the  mortgagee  after  advertise- 
ment at  the  court-bouse  door,  for  cash  or 
credit,  and  that  theproceeds  should  boap- 
plied— "  t^rat,  to  the  costs  and  charges  of 
drawing  and  executing  this  instmment; 
and.  secoad,  to  tbe  payment  of  the  entire 
indebtedness  of  tbe  said  L.  V.  Morrill  to 
thesaid  WiUiam  Whitebead,  with  tbe  inter- 
est thereon,  whether  the  whole  thereof  be 
dne  or  not."  Tbe  three  bonds  first  falling 
dne  were  assigned  to  tbe  appellants;  the 
other  nine,  to  the  appellees.  The  assiiinees 
are  bound  by  the  terms  of  the  mortgrage, 
and  in  this  contest  between  tbem,  by  rea- 
son of  tbe  failure  of  tbe  property  to  pro- 
duce enough  to  pay  all  the  bonds  in  full,  it 
is  liard  to  see  bow  tbe  court  could  apply 
the  proceeds  otherwise  than  "to  tbe  entire 
indebtedness,  whether  the  whole  thereof 
be  due  or  not;"  that  is,  pro  rata  to  all  tbe 
bonds.  The  validity  of  a  provision  in  a 
mortgage  that,  upon  default  in  tbe  pay- 
ment of  any  one  bond  at  maturity,  all  tbe 
bonds  shall  become  due  and  payable, 
was  sustained  by  this  courtin  Capebart  v. 
Dettrtck,  91  N.  C.  844,  citing  Howell  v. 
Railroad  Co.,  94  U.  S.  463.  And  tbe  very 
point  now  In  issue  was  presented  in  Kitcb- 
in  v.Grandy,  101  N.C.86.  7  S.  E.  Rep.  663,  in 
which  it  was  held  by  Smith,  C.  J.,  that, 
npon  a  sale  under  a  mortgage  containing 
a  similar  provision,  the  proceeds  ebonld 
be  applied  pro  rata  to  all  the  bonds, 
whether  matured  or  not.  In  the  absence 
of  such  provision  in  the  mortgaEe,  a  very 
different  case  might  be  presented,  though 
the  courts  of  different  states  differ  as  to 
this.  2  Jones,  Mortg.  $  17U1.  But  It  was 
competent  for  the  parties  to  Insert  the 
stipulation,  and  the  assignees  of  the  bond 
are  bound  by  it.  If  the  payee  held  the 
later  bonds  unassigned  by  him,  in  a  con- 
test between  hini  and  the  holder  of  the 
earlier  bonds  assigned  by  him,  tbe  as- 
signees of  the  earlier  bonds  would  be  en- 
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titled  to  be  paid  in  fall  by  rirtae  of  tbe  lia- 
bility by  reason  of  the  indoraement.  Bot 
here  the  contest  is  between  two  seta  ut  as- 
slsnees,  and  by  tbe  terms  of  the  mortgage 
**  the  proceeds  of  tbe  sale  are  to  be  applied 
to  tbe  entire  indebtedness,  whether  the 
whole  thereof  be  due  or  not. "  Tbe  cases 
from  other  states  cited  by  tbe  distin- 
Sniehed  counsel  ut  tbe  appellant  apply  al- 
together to  mortgages  in  which  there  was 
no  such  stipalation  as  in  the  present  in- 
stance, and  to  cases  in  which  the  contest 
over  the  proceeds  was  between  the  as- 
signee of  certain  of  the  bonds,  and  the 
payee  who  beld^be  others  still  unassigned. 
The  authority  of  Kitcbin  v.  Grandy,  su- 
pra, is  in  our  own  court.  It  is  a  very  re- 
cent case,  and  "  on  all  fonrs. "  We  wonld 
not  feel  at  liberty,  it  so  inclined,  to  disre- 
gard it  upon  the  strength  of  precedents, 
even  if  egually  in  point,  cited  from  other 
stntes.  But  in  fact  their  rulings  agree 
with  ours.  Jones  on  Mortgages  (section 
1703,)  says:  'When  tbe  mortgage  provides 
that  upon  any  default  tbe  whole  mortgage 
debt  shall  become  due  and  payable,  then 
there  can  be  no  preference  given  to  the 
bolder  of  the  note  on  which  default  was 
made  over  the  holder  of  the  note  uot  then 
due.  because  by  such  default  the  whole 
debt  became  due  at  tbe  same  time.  A. 
pro  rata  distribution  should  then  be  made 
between  the  holders  of  different  parts  of 
the  debt. "  And  this  is  supported  by  no- 
merouscitationsof  authorities.    No  error. 


Claflin  et  at.  v.  Harbison  et  al. 

(Supreme  Covirt  of  Nortk  CaroUna.    Feb.  34, 

1891.) 

EiitTixg— Wajit  or  Intbbbst. 
In  an  acUon  to  subject  land  to  the  pay- 
ment of  debts  of  a  partnersliip,  where  It  does  not 
appear  that  It  is  port  of  the  assets  of  the  part- 
nership, or  that  the  owner  is  a  married  woman, 
whose  property  is  sought  to  be  sabjected  in 
equity  as  such,  or  that  she  has  conveyed  her 
propw^  for  the  pnrpoee  of  defrauding  plaintiffs, 
DO  f  advent  can  oe  rendered  affecting  suoli  land, 
and  a  mortgagee  thereof  is  not  a  proper  party  to 
the  suit,  which  should  therefore  be  ^smisaed  as 
to  him. 

Appeal  from  superior  court,  Vance 
county;  Boykin,  Judge. 

H.  T.  Watkias,  for  appellants.  Batch- 
elor  <ft  Devereuz,  for  appellee  Hilliard. 

Shepherd,  J.  The  plaintiffs  pray  Judg- 
ment for  their  debts;  that  the  defendants 
be  declared  guilty  of  a  fraud  in  contract- 
ing tbe  same;  that  an  execution  be  Issued 
against  their  persons  In  the  event  that  ex- 
ecutions against  their  property  be  re- 
tamed  unsatlsfled;  and  that  one  of  the 
defendants  be  required  to  turn  over  to  a 
receiver  the  personal  property  exemption 
hitherto  aUotte<1  to  him  out  of  tbe  assets 
ot  tbe  firm.  They  also  pray  that  the  lands 
of  Nancy  Verrell  be  sold  by  a  commission- 
er, and  that  tbe  proceeds  of  tbe  sale  be 
distributed  among  them.  We  are  at  a 
loss  to  understand  the  precise  nature  of 
this  action,  but  it  is  very  clear  from  the 
face  of  tbe  complaint  that  the  lands  of  the 
defendant  Nancy  cannot  be  sold  in  this 
summary  manner.  It  does  not  appear 
that  tbey  constitute  any  part  of  the  as- 


sets ot  tbe  partnership;  nor  doea  it  ap- 
pear that  she  is  a  married  woman,  and 
that  her  property  is  sought  to  be  subjected 
in  equity  as  such ;  nor  is  Itshown  that  she 
has  conveyed  her  said  property  tor  tbe 
purpose  of  defranding  the  plaintiKs,  so  as 
possibly  to  bring  the  case  within  Bank  v. 
Harris,  84  N.  C.  206.  As,  therefore,  upon 
tbe  facts  alleged,  no  Judgment  can  t>e  ren- 
dered affecting  her  lands,  it  must  follow 
that  tbe  defendant  Hilliard,  who  has  a 
mortgage  upon  the  same.  Is  not  a  proper 
or  necessary  party,  and  tbat  there  was  no 
error  on  the  part  of  his  honor  in  dismissing 
the  action  so  far  as  he  is  concerned.  Tbe 
Code  (section  1218)  provides  for  service  by 
publication,  in  tbe  cases  mentioned,  only 
whfre  it  appears  "  that  a  cause  of  action 
exists  against  the  defendant  in  respect  to 
whom  service  is  to  be  made,  or  that  be  is 
a  properparty  to  an  action  relatingto  real 
property  in  this  state. "  As  there  is  no  cause 
ot  action  alleged  against  the  said  Hilliard, 
nor  any  cause  of  action  shown  by  which 
the  lands  in  which  he  is  interested  can  be 
affected,  tbe  order  of  publication  was  im- 
providently  granted,  and  the  ruling  ot  bis 
honor  must  be  affirmed. 


Deloatch  v.  Vinson. 

(Supreme  Court  of  JTorflk  CoroUno.    Feb.  IB, 

1801.) 

PLBABiifo— Seam  Amswer. 
In  an  action  on  a  btmA,  wliere  the  com- 
plaint alleges  its  execution,  the  death  of  the  ob- 
ligee, plaiiitiff's  appointment  and  qnaliflcation 
as  Ids  executor,  and  that  no  payment  has  been 
made  on  the  bond,  an  ansirer  merely  alleging 
that  defendant  is  informed  and  believes  that  plain- 
tiff is  not  the  otnier  of  the  bond,  and  was  not  its 
owner  at  the  commencement  of  the  action,  is 

firoperly  stricken  oat  as  stiam  and  irrelevant,  as 
t  oontuns  neither  "a  general  or  speoiflo  denial 
of  each  material  allegation  of  the  complaint, "  nor 
"a  statement  of  new  matter  oonstitatlng  a  de- 
fense oroonnter-claim,"  as  required  by  Cms  N.  C. 
1343.  -.  -^  J 

Appeal  from  superior  court,  Northamp- 
ton county;  WoMACK,  Judge. 

The  plaintiff  alleges  in  his  complaint, 
which  is  verlfled,  tbe  execution  ot  the 
bond  sued  on,  tbe  death  of  the  obligee, 
the  appointment  and  qualiflcatlon  ot 
plaintiff  as  executor,  and  that  no  pay- 
ment has  been  made  on  the  bond.  These 
allegations  are  not  denied.  Tbe  defend- 
ant, as  bis  sole  answer,  says  "  tbat  be  is 
informed  and  believes  that  tbe  plaintiff  Is 
not  tbe  owner  of  tbe  bond  described  In 
bis  complaint,  and  was  not  tbe  ownei 
thereof  at  the  commencement  of  this  ac- 
tion." The  court,  being  ot  tbe  opinion 
that  this  was  a  sham  and  irrelevant  plea, 
directed  the  answerto  be  stricken  out,  and 
rendered  Judgment  for  tbe  amount  of  tbe 
bond  and  interest  according  to  tlie  com- 
plaint.   Defendant  nppealed. 

WJaborae  &  Bro.,  for  appellant.  R.  O. 
Barton,  for  appellee. 

Clark,  J.,  (after  statiog  tbe  Ikcta  aa 
above.)  Tbe  answer  ot  tbe  defendant  put 
no  tact  in  issue,  and  was  but  a  legal  con- 
clusion from  facts  which  should  have 
been,  but  were  not,  stated.  "Such  illog- 
ical pleading  is  not  allowed  by  the  Code. 
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It  nqalres— fVrat,  that  tbe  platntltf  (shall 
Btat»ttae  tacts  upon  wblcb  be  rellea :  and, 
second,  tbat  tbe  defendant  sball  deny 
each  allegation  tu  be  controverted  by  him. 
The  allegation  controverted  muHt  be  tbe 
statement  of  a  (act ;  bence,  in  making  an 
Issne,  he  has  nothing  to  do  with  legal 
conclanlons.  Thus  a  denial  that  the 
plaintiff  la  entitled  to  thesum  demanded  by 
him,  or  any  part  thereof,  puts  In  issue  no 
fact,  and  Is  bnt  tbe  denial  of  a  legal  prop- 
osition. Dralie  v.  Cockroft,  4  E.  D.  Smith, 
84.  So  in  a  suit  by  a  payee  of  a  note,  who 
alleges  tbat  be  Is  tbe  owner  and  bolder, 
a  denial  that  he  is  tbe  owner  and  holder 
pnts  nothing  In  issue.  Seeley  v.  Engell, 
17Barb.  6S0.  The  payee  or  indorsee  of  a 
note  is  the  primn  fncie  owner  and  bolder. 
The  allegation  tbat  he  is  so  is  unneces- 
sary; and,  if  the  defendant  d^ends  upon 
the  ground  that  the  plaintiff  is  not  sncb 
owner,  be  should  set  ap  tbe  facts  showing 
title  in  some  one  else.  Flenry  v.  Roget, 
6  Sandf.  646."  This  citation  is  taken 
from  Bliss,  Code  PI.  9  S34.  and  fully  sus- 
t^ns  tbe  conrt  below.  There  are  many 
authorities  to  same  purport.  Bank  v. 
Smith,  83  Mo.  864;  Wedderspoon  r.  Rodg- 
ers,  32  Cal.  669;  and  others.  In  Russell  v. 
aapp.  4  How.  Pr.  347,  it  is  said:  "Under 
the  present  syBtem,  it  is  intended  to  con- 
fine  the  pleadings  to  a  simple  statement 
of  facta;  neither  tbe  evidence  by  which 
tbe  facts  alleged  are  to  bo  established,  nor 
the  legal  conclusions  to  be  derived  from 
such  facts.can  properly  be  stated.  A  com- 
plaint is  sufficient  if  It  contains  a  simple 
statement  of  facts  which,  if  proved,  will 
entitle  the  plaintiff  to  Judgment.  The  an- 
swer lu  like  manner  Is  sufficient  if  it  deny 
generally  all  the  tacts  stated  in  the  com- 
plaint, or  specifically  any  particular  fact 
stated,  so  as  to  form  an  issue  of  fact  upon 
the  matters  in  the  complaint,  or,  admit- 
ting the  facts  stated  in  the  complaint  to 
be  true,  it  it  state  other  facts  which  it 
proved  to  be  true  will  connt«rvall  the 
legal  effect  of  the  facts  alleged  in  the  com- 
plaint. *  *  *  If  tbe  defendant  would 
avoid  tbe  plaintiff's  right  to  recover  by 
showing  that  some  other  person,  and  not 
tbeplain  tiff,  is  thereat  party  in  interest,  be 
must  state  in  bis  answer  such  facts  as,  wben 
established  by  proof,  will  enable  tbe  court 
to  say,  as  matters  of  law,  that  tbe  plain- 
tiff is  not  tbe  real  party  In  interest. "  The 
answer  must  contain  a  denial  of  each  ma- 
terial allegation  In  the  complaint  or  a 
statement  of  any  new  matter  constituting 
a  defense  or  counter-claim.  Code,  §  243. 
The  answer  does  not  do  either,  by  merely 
alleging  tbat  the  plaintiff  is  not  the  owner 
of  the  note  sued  on.  while  falling  to  deny 
any  of  the  allegations  of  the  complaint 
upon  which  tbe  legal  conclusion  of  owner- 
ship would  arise.  The  answer  should 
state  tbe  facts.  It  is  suggested,  however, 
tbat,  in  cases  where  tbe  payee  is  not  the 
plaintiff,  the  defendant  mijsht  not  be  able 
tu  protect  himself  against  an  action  by 
one  who  had  stolen  the  note,  because  the 
defendant  might  not  be  able  to  aver  the 
theft  on  Information  and  belief.  To  this 
It  is  to  be  said  that,  as  the  plaintiff  must 
aver  tbe  facts  showing  tbe  execution  of 
tbe  note  and  tbe  assignment  or  other 
transfer  to  himself,  the  defendant  can,  as 


to  BQCh  transfer  or  assignment,  deny 
"knowledge  or  information  sufficient  to 
form  a  belief, "  and  demand  strict  proof. 
The  answer  raises  no  issue,  and  was  prop- 
erly stricken  out  as  sham  and  irrelevant. 
Wedderspoon  v.  Rodgera,  supra;  Code,  i 
247.    No  error. 


Allen  v.  Sallingbe. 

(Supreme  Court  tf  NorOk  Carolina.    Feb.  M, 
189L) 

DasDA— Db8crip«o2I— Appiai,— Vjuuaxob— 

AMBSDMBirr. 

1.  On  appeal  of  defendant  In  an  aeUon  to  re- 
cover possession  of  land,  where  there  is  a  vari- 
ance between  the  deaorlption  of  the  land  in  tbe 
complaint  and  that  in  tbe  deed  dtered  by  plain- 
tiS  to  establish  title,  tbe  complaint  may  be 
amended  by  embodying  in  it  theoalls  of  the  deed. 

3.  The  descrlpUon  in  a  deed  was,  "a  certain 
tract  or  parcel  of  land  begins  at  a  pine  on  R. 
line,  thence  mnning  E.  S.  line,  thence  binding- 
on  L.  8.  line,  thenoe  running  the  T.  It.  line,  then 
to  tbe  first  station,  including  twenty-five  acres, 
be  the  same  mora  or  less. "  Held,  that  the  descrip- 
tion Ijs  not  void  for  uncertainty,  since  the  bound- 
aries pointed  oat  may  be  established  by  eztrinsio 
evidence. 

This  was  an  action  involving  the  title 
and  right  to  possession  of  a  tract  of  land, 
tried  at  the  September  term,  1880,  of  tbe 
superior  court  of  Martin  county,  before 
AVoMACK,  Judge.     Appeal  by  defendant. 

A.  O.  Oajlord,  for  appellant.  James  E. 
Moon,  (or  appellee. 

Atbbt,  J.  Not  a  single  exception  wan 
taken  to  tbe  rulings  or  the  charge  of  tbe 
court  below.  The  contention  of  the  de- 
fendant, suggested  (or  tbe  first  time  In 
this  conrt,  was  tbat  there wasafatalvarl- 
ance  between  the  description  of  tbe  land 
sued  for,  as  set  forth  in  tbe  complaint,  and 
that  contained  in  tbe  deed  offered  by  the 
plaintiff  to  establish  title.  As  a  remedy 
for  this  defect,  the  plaintiff  moved  here  to 
amend  tbe  complaint  by  embodying  In  It 
tbe  calls  of  bis  deed,  instead  of  the  imper- 
fect boundaries  now  declared  npoo,  and 
the  motion  was  allowed  in  tbe  exercise  of 
an  unquestionable  power.  Knowlee  v. 
Railroad  Co.,  102  N.  C.  67,  »  S.  E.  Rep.  7  ; 
Grant  v.  Rogers.  94  N.  C.  756;  Code,  S  965 ; 
Wilson  V.  Pearson,  102  N.  C.  291,  9  S.  E. 
Rep.  707. 

The  defendant  then  moved  for  Judgment 
here  on  the  ground  tbat  tbe  description 
was  upon  Its  (ace  void  (or  uncertainty. 
The  descriptive  clause  in  tbe  deed  and  the 
amended  complaint  is  as  (olio ws :  "  A  cer- 
tain tract  or  parcel  o(  land  begins  at  a 
pine  on  Rolacb  line,  thence  running  Ken- 
neth Salllnger  line,  tbence  binding  on 
Lovick  Sexton's  line,  thence  running  the 
Thomas  Latham's  line,  then  to  tbe  first 
station,  including  twenty -Ave  acres,  be  the 
same  more  or  less. "  It  is  needless  to  cite 
authority  to  prove  that  evidence  HHaatto 
would  have  been  competent  to  locate  tbe 
jiine  at  the  beginning.  Then  proof  that  a 
fine  known  as  tbe  "Kenneth  Salllnger 
Line"  extended  (rom  tbe  pine  to  a  point 
wbere  it  Intersected  with  another  line, 
known  as  "Lovick  Sexton's  Line,"  would 
have  l>een  admissible  to  establish  the  8€)c- 
ond  comer  at  the  point  ot  intersection, 
(where  it  was  "binding  on"  or  connected 
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witb  tbe  Sexton  line.)  The  term  "bind- 
tnjcon'*lBa  local  and  provincial  expres- 
sion, but  we  take  notice  of  the  tact  that  It 
is  Dsed  to  Indicate  that  a  tract  of  laud  is 
bounded  by  another,  and,  as  a  result  in 
this  case,  that  tbe  lines  of  the  land  Inter- 
sect. The  third  call,  "tbence  rnnnInK 
Thomas  Latham's  line"  doesnot  Indicate, 
in  express  terms,  at  what  point  on  his 
line  the  third  corner  could  be  located,  nor 
does  It  give  any  data,  from  whicb  it  could 
be  determined  what  distance  that  line 
mast  be  followed,  and  what  wonld  be  the 
point  of  departure  from  that  line  tor  tbe 
first  station.  From  the  second  comer,  at 
the  Intersection,  the  call  Is  not  "along  the 
Lovlck  Sexton  line,"  bnt  "thence  running 
Thomas  Latham's  line;"  and,  according 
to  a  settled'  rule  of  construction.  If  tbe 
Latham  line  conld  be  established  by  parol 
proof,  the  third  line  of  this  tract  would 
ran  from  the  Intersection  (tiie  second  cor- 
ner) the  most  direct  conrse  to  the  nearest 
point  on  it,  not  necessarily  witb  the  Sex- 
ton line,  bat  along  tbe  Sexton  line,  If  It  in- 
tersected witb  both  the  Rolach  and  La- 
tham lines,  at  the  points  In  the  two  where 
they  approached  nearest  to  each  other. 
Spruill  V.  Davenport,  1  Jones,  (N.  C.)  208; 
Cause  V.  Perkins,  2  Jones,  (N.  C.)  222; 
Topping  T.  Sadler,  5  Jones,  (N.  C.)  867; 
Cansler  v.  Flte,  Id.  424.  Id  Campbell  v. 
Branch,  4  Jones,  (N.  C]  818,  the  court  laid 
down  the  rule  that,  where  the  object  desig- 
nated in  tbe  description  was  not  a  point, 
bnt  a  series  of  points,  making  an  extended 
line,  "as  in  the  case  of  a  river,  swamp,  or 
the  line  of  another  tract  of  land,  then  the 
disputed  line  must  be  run  to  the  nearest 
point  on  said  river,  swamp,  or  line  of  an- 
other tract, "  and  that,  in  order  to  carry 
ont  this  principle,  oven  a  call  for  conrse 
and  distance  must  be  disregarded.  Red- 
mond V.  Stepp,  100  N.  C.  212,  6  S.  E.  Rep. 
727;  Wellons  v.  Jordan,  83  N.  C.  871. 
Having  reached  the  nearest  point  upon 
the  Latham  line,  the  next  qaestton  pre- 
sented is  how  far,  according  to  tbe  calls  of 
the  deed,  should  the  I^atham  line  be  fol- 
lowed, or  how  would  tbe  point  of  depart- 
ure from  that  line  to  the  first  station  be 
determined?  There  being  nothing  in  the 
description  to  fix  that  comer  at  any  point 
beyond  the  intersection  of  the  second  line 
with  it,  we  must,  as  far  as  possible,  give 
etTect  to  all  the  descriptive  words,  by  first 
going  to  the  Latham  lino,  by  the  most 
direct  course,  and  then  running  the  sbort- 
efft  line  from  oar  intersection  to  the  first 
station:  thns  inclosing  the  land  by  three 
trlangnlar  lines.  Shultz  v.  Young,  8  Ired. 
386.  In  the  case  of  Osborne  v.  Anderson, 
89N.  C.  262,  the  late  Chief  Justice  Smith, 
for  the  court,  construed  the  words  of  a  de- 
scription in  a  deed,  "thencesonth  to  James 
and  John  McMillan's  line,  and  thence  west 
to  Cynthia Oambrlll's land,"  to  mean  that 
the  lines  should  be  run  south  first  to  the 
line  of  James,  then  along  that  line  to  Its 
InterseRtion  witb  John's  line,  or,  if  the 
two  were  shown  to  approach  each  other 
without  intersecting,  then  from  the  near- 
est point  in  the  line  of  James  to  that  of 
John  by  a  direct  course,  and  thence  by 
the  shortest  line  to  Cynthia  Oambrill's 
land.  Miller  V.  Bryan,  86  N.  C.  167.  In 
the  consideration  of  tbe  motion  of  the  de- 

T.I28.E.D0.17 — 57 


fendant,  we  must  take  an  abstract  view  of 
the  question,  discussing  it  jnst  as  if  the 
Judge  below  had  held  the  description  too 
vague  and  refused  to  hear  testimony  at  all. 
It  Is  too  late,  after  failing  to  enter  an  ex- 
ception, for  tbe  defendant  to  Insist  upon 
the  insufBciency  of  the  evidence.  Tbe  Jury 
have  found  that  he  was  a  trespasser  on 
land  belonging  to  the  plalntifT,  and  it  is 
not  material  now  whether,  in  arriving  at 
their  conclusion  as  to  tbe  facts,  they 
thought  the  plaintiff's  deed  ought  to  be 
run  so  that  the  boundary  of  land  Included 
should  assume  tbe  shape  of  a  parallelo- 
gram, a  square,  or  triangle.  The  finding 
that  defendant  was  a  trespasser  on  land 
of  which  plaintiff  was  the  owner  in  fee- 
simple  is  conclusive  upon  the  former.  We 
are  called  upon  to  decide,  and  do  hold 
simply,  that  the  description  is  not  too 
vague  to  be  explained  by  competent  parol 
proof  aliunde,  to  which  by  its  terms  it 
points,  and  la  not  therefore  void  upon  Its 
face.  Blow  V.  Vangban,  105  N.  C.  1»8, 10  S. 
E.  Rep.  891.  Without  assuming  that  the 
plaintiff  did  adduce  precisely  such  evidence 
as  upon  the  theory  advanced  by  us  would 
have  been  sufficient  to  fit  tbe  descriptioo 
to  the  land  claimed  by  him,  and  cover  the 
hjcuB  la  quo,  we  tauBt  refase  his  motion, 
because  the  language  of  the  deed  is  such 
as  to  demonstrate  the  possibility,  by  ex- 
trinsic evidence,  pointed  out  by  its  terms, 
of  establishing  its  boundary  lines.  If  tbe 
defendant  had  excepted  to  tbe  ruling  of 
bis  honor  upon  his  demurrer  to  the  evi- 
dence, we  would  not  have  been  precluded 
from  considering  tbe  other  question  dis- 
cussed by  coonsel.    There  is  no  wror. 


Statb  ex  rel.  Pbesson  y.  Booms  et  ah 

(3uprem«  Court  af  North  CcatUna.    Fab.  10, 

1891.) 

Olshxs  or  Consr—Aanati  ok  Bonn— Dbvaul*— 

tNTBBMT. 

1.  Defendant,  who  was  clerk  of  the  superior 
conrt,  was  appointed  receiver  of  relatw,  an  In- 
fant, and  received  her  share  of  her  father's  estate 
from  his  administrator,  girlng  a  receipt  therefor 
under  seal  of  the  court,  and  slkned  as  clerk  and 
as  soch  receiver.  Code  N.  C.  IS  1S43,  1544,  pro- 
vide that  an  administrator  may  pay  into  tbe 
olBoe  of  the  derk  of  the  superior  court  any 
moneys  belonKing  to  the  distributees,  and  be  dis- 
charged fromUaDlKty  therefor,  and  that  the  clerk 
shalfreoeive  such  moneys,  ana  execute  a  receipt 
therefor  under  the  seal  of  his  ofBce.  Held,  that 
defendant  was  liable  as  clerk  as  well  as  receiver, 
for  the  amount  received,  and  on  misappropriation 
tnereof  an  action  would  lie  on  his  omclal  bond. 

8.  In  such  action,  if  defendant  does  not  show 
when  he  misappropriated  the  money.  It  will  be 
presumed  that  It  was  when  he  received  it,  and 
interest  will  be  charged  against  him  at  6  per 
cent  from  that  time  until  demand  made  on  him, 
and.  under  Code  K.  a  {  1890,  13  per  oenL  after 
demand. 

8.  When  the  cause  of  action  appears  sufB- 
clently  from  the  complaint,  though  informally 
alleged,  and  the  case  ii  tried  on  Its  merits,  the 
conrt  should  enter  such  Jodgment  as  the  plead- 
ings, admissions  of  fact,  finding  of  fact,  or  ver- 
dict warrant,  Uiough  there  is  no  formal  demand 
for  judgment. 

Appeal  from  superior  court,  Northamp- 
ton county. 

Tbe  defendant  James  D.Boone  was  con- 
tinuously clerk  of  the  superior  court  of  the 
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county  of  Northampton  from  December, 
1879,  until  8th  of  December,  1884,  and  his 
co-delendantB  are  sureties  to  his  official 
bunds,  alleged  breaches  of  which  are  the 
subject  of  this  action  At  sprins  term  of 
1880  of  the  superior  court  of  that  county, 
the  court,  on  motion  of  the  solicitor  of  the 
state,  made  an  order,  relieving  a  former 
" receiver, "  (presently  to  be  mentioned.) 
and  appointing  the  said  clerk  "receiver 
•  •  •  to  manage  the  funds  of  Nald 
minor  children  and  lunatics,  [numerous 
persons  mentioned,]  including  the  relator, 
[who  was  at  that  time  an  Infant,]  for 
their  benefit,  and  make  his  annual  report," 
etc.  Afterwards,  on  the  4th  of  December, 
1882,  the  said  clerk,  as  such  receiver,  re* 
celved  from  Jamen  W.  Grant,  administra- 
tor de bonis  nott  of  Samuel  Presson,  9770.^. 
which  sum  was  due  the  relator  (then 
an  infant)  as  her  share  of  her  father's  per- 
sonal estate,  and  executed  to  him  a  re- 
Celpty  whereof  the  following  Is  a  copy: 
"f 770.69.  Beceived  of  James  W.  Grant,  as 
administrator  de  bonis  non  of  Samuel 
PrcsBon,  the  sam  of  seven  hundred  and 
seventy  dollars  and  fifty-nine  cents  in  full 
payment  of  Mary  E.  Presson's  share  of 
said  Samuel  Presson,  which  said  sum  was 
coming  to  her  as  distribqtee  of  said  Sam- 
uel Presson.  This  September  4th,  1882. 
[Signed]  Jamks  D.  Boone,  Clerk  of  the 
Superior  Conrt  of  Nortliampton  C!onnty 
and  Receiver  of  Mary  E.  Presson.  [Seal.]  " 
The  said  Mary  E.  Presson,  after  she  at- 
tained the  age  of  21  years,  on  the  18th  of 
March,  1885,  demanded  of  the  said  Boone 
that  he  pay  to  her  the  said  sum  of  money, 
with  Interest  thereon,  and  he  refussd  and 
failed  to  pay  or  account  to  her  tor  the 
same,  whereupon  she  brought  this  action 
to  recover  the  said  sum.  She  alleges, 
among  other  things,  that  the  said  Boone 
misapplied,  converted  to  his  own  use  and 
refused  to  account  to  her  for  the  same, 
etc.  The  defendants  denied  most  of  the 
material  allegations  of  the  complaint,  and 
the  pleadings  raised  issues  of  fact. 

The  following  is  so  much  of  the  case  set- 
tled on  appeal  as  need  be  reported :  The 
plalntiR  offered  in  evidence  the  record  of 
the  appointment  of  J.  D.  Boone  as  receiver 
of  Mary  E.  Presson,  the  relator,  at  spring 
term,  1880,  of  said  court,  as  appears  of  rec- 
ord. The  d^endants  objected  to  this  evi- 
ilence,  for  that  the  record  did  not  show 
that  the  court  had  jurisdiction  of  the  per- 
son of  Mary  E.  Presson,  or  of  her  proper- 
ty; that  this  was  not  all  of  the  record.  In 
that  the  appointment  of  N.  R.  Odom,  a 
former  receiver,  should  be  first  intro- 
duced, which  defendants  contended  wan 
Invalid ;  and  that  hence  the  appointment 
of  Boone  was  invalid.  This  record  of  ap- 
pointment of  N.  R.Odom  was  subsequent- 
ly Introduced  by  the  defendants.  Objec- 
tion overruled,  and  exception  by  the  de- 
fendants. The  plaintiff  then  offered  In  evi- 
dence the  receipt  of  said  Boone,  dated  Sep- 
tember 4, 1882,  a  copy  of  which  is  set  forth 
in  the  complaint  in  section  7,  and  then 
closed  his  case.  With  a  view  of  showing 
that  N.  B.  Odom,  (the  former  clerk  and  re- 
ceiver,) was  never  a  legally  appointed  re- 
ceiver of  Mary  K.  Presson's  estate,  the  de- 
fendants introduced  the  record  of  said  ap- 
DOlntment,  a  copy  ol  which  is  hereunto  at- 


tached and  marked  "Exhibit  B."  W.  W. 
Peebles,  a  witness  for  the  delendants.then 
testified  that  he  and  the  former  clerk  of 
said  court,  the  said  J.  D.  Boone,  made  a 
thorough  search  of  the  records  in  said 
office  for  said  county,  and  that  no  report 
or  presentment  by  the  grand  jnry  that 
Mary  E.  PreBs<m  whs  a  minor,  having  an 
estate,  and  was  without  guardian,  could 
be  found,  and  that  no  entry  or  memoran- 
dum of  such  report  or  presentment  could 
be  found;  that  Exhibit  B  contained  all 
that  could  be  found  in  said  office  tooctaing 
the  appointment  of  said  N.R.  Odom  as  re- 
ceiver of  Mary  E.  Presson.  The  d^end- 
ants  Insisted  that,  when  the  court  ap- 
pointed N.  R.  Odom  receiver  of  Mary  B. 
Presson's  estate,  the  court  had  Jurisdic- 
tion neither  of  the  person  of  Mary  E.  Pres- 
son, nor  of  her  estate,  and  that  the  ap- 
pointment was  a  nullity;  and  that  the 
appointment  of  James  D.  Boone  as  re- 
ceiver in  his  stead  was  also  null  and  void, 
and  asked  the  court  so  to  charge.  The 
Judge  instructed  the  jury  that,  if  the  evi- 
dence is  believed,  the  defendant  Boone  re- 
ceived the  money  alleged  in  the  complaint 
by  virtue  and  color  of  his  office  aa  clerk  of 
the  superior  court,  and  that  the  Jnry 
would  answer  the  first  issue  "Yes."  The 
defendants  excepted  to  this  charge.  Tbe 
Judge  farther  charged  the  jury  to  allow 
the  plaintiff  6  per  cent,  interest  from  tbe 
time  tbe  defendant  J.  D.  Boone  received 
the  fund  until  the  time  a  demand  was 
made  on  him.  which  was  at  the  time  of 
the  service  of  tbe  summons  on  tbe  defend- 
ant Boone,  and  12  per  cent,  thereafter. 
The  defendants  excepted  to  this  charge  on 
the  ground  that  tbe  fund  did  not  bear  In- 
terest until  a  demand  was  made.  Tbe  fol- 
lowing issues  were  submitted  to  the  jury  : 
(1)  Did  the  defendant  J.  D.  Boone  receive 
the  money  mentioned  in  the  complaint  by 
virtue  or  color  of  his  office  as  clerk  of  the 
superior  court  of  Northampton  county? 
To  which  the  Jnry  answered,  "Yes. "  (2) 
What  amount  is  due  the  relator?  To 
which  the  Jury  answered,  "f  700. "  There 
was  a  Judgment  upon  the  verdict.  Ap- 
peal by  defendants.  Tbe  defendants  filed 
tbe  following  bill  of  exceptions:  (1)  The 
Judge  erred  In  admitting  tbe  record  of  the 
appointment  of  J.  P.  Boone  as  receiver  of 
Mary  E.  Presson ;  (2)  in  Instructions  given 
to  jury ;  (S)  in  refusing  to  give  the  instruc- 
tions asked  by  the  defendants.  The  fol- 
lowing is  a  copy  of  Exhibit  B,  referred  to : 
"North  Carolina— Superior  court,  spring 
term,  1877.  It  Is  ordered  by  the  court  that 
N.  R.  Odom  be,  and  hereby  Is,  appointed 
receiver  for  Mary  E.  Presson  and  Martha 
A.  Presson.  minor  children  of  Samuel  Pree- 
soD,  deceased,  and  that  N.  R.  Odom  Is 
hereby  authorised  and  empowered  to  col- 
lect and  receive  from  James  W.  Orant, 
public  administrator,  who  Is  administra- 
tor de  bonis  non  of  the  said  Samuel  Pres- 
son, all  sums  of  money  that  may  be  or 
come  into  his  bands,  belonging  to  said  In- 
fants, and  expend  the  income,  II  necessary, 
for  their  maintenance  and  support." 

R.  B.  Peebles  and  B.  S.  Oay,  for  appel- 
lants.   T.  W.  Mason,  for  appellee. 

Merrimon,  C.  J.,  (after  stating  the  Acta 
as  above.)    Tbe  defendant    Boone  war 
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clerk  at  and  before  tbe  spring  term,  1880, 
of  the  superior  court  mentioned  above. 
At  tbat  term  lie  was  appointed,  as  clerk, 
receiver  of  the  funds  belonging  totbe  relat- 
or, then  an  infant.  Afterwards,  on  the 
4th  of  December,  1882,  he  received  of  fands 
<1ue  to  her  9770.69,  which  it  is  alleged  be 
misapplied  to  bis  own  use  and  purposes. 
He  purported  to  be  appointed  such  re- 
ceiver under  and  in  pursuance  of  the  stat- 
ute. Battle,  Revlsal,  c.  53,  §§  22,  47.  The 
liability  or  such  clerk  as  receiver,  arising 
under  ttaese  statutory  provisions,  was 
not  at  tbe  time  just  mentioned  embraced 
by  bis  official  bonds,  because,  as  has  been 
dtK:ided,  his  office  and  duties  as  such  clerk 
did  not  embrace  tbe  receivership  and  tbe 
duties  and  liabilities  incident  thereto. 
The  receivership  and  its  incidents  were 
outside  of  and  beyond  his  oHicial  dnties  as 
clerk,  and  hence  not  embraced  by  bis 
official  bond  and  its  purpones.  Id.  c.  17, 
5  187:  Kerr  v.  Brandon,  84  N.  C.  128; 
Rogers  v.  Odom,  86  N.  C.  4it2;  Syme  v. 
Bunting,  91  N.  C.  52.  The  scope  and  pur- 
pose of  the  official  bonds  of  clerks  of  tbe 
superior  coorts  were  afterwards  enlarged 
by  the  statute,  (Code,  §  72,)  which  pro- 
vided, among  other  things,  that  the  bond 
required  should  be  void  "if  he  [the  clerk] 
shall  account  for  and  pay  over  according 
to  law  all  moneys  and  effects  which  have 
«ome  or  may  come  Into  bis  hands  by  vir- 
tue or  color  of  bis  office,  or  under  an  or- 
der or  decree  of  a  judge,  even  though  such 
order  or  decree  be  void  for  want  of  Juris- 
dition  or  other  irregularities, "  etc.  This 
statutory  provision  greatly  enlarged  tbe 
compass  of  the  clerk's  bonds,  and,  as  en- 
larged, it  embraces  receiverships  and  the 
Incidental  liabilities  growing  out  of  them. 
Syme  V.  Bunting,  supra.  But  the  receiver- 
ship and  the  liability  growing  out  of  it  in 
this  case  was  created  and  arose  before 
tbe  statutory  provision  Just  cited,  audit 
operated  only  prospectively ;  it  did  not  ap- 
ply to  and.embrace  such  liabilities  existing 
■at  the  time  It  was  enacted.  Syme  v.  Bunt- 
ing, supra:  Thomas  v.  Connelly,  104  N.  C. 
342, 10  S.  £.  Rep.  520.  The  bond  of  tbe 
clerk  current  at  the  time  of  the  enactment 
would,  however,  embrace  such  liabilities 
of  the  clerk  arising  tbereafter  because  it 
was  contemplated  at  the  time  the  bond 
In  such  case  was  given  that  new  and  ad- 
-(litlonal  duties  and  obligations  might  be 
added  to  those  of  the  clerk  existing  at 
tbat  time.  The  statute  so  expressly  pro- 
vided. Battle,  Revlsal.  c.  17,  §  137;  City 
t»f  Wilmington  v.  Nutt,  78  N.  C.  177,  80  N. 
C  263.  It  appears  that  the  defendant 
clerk  and  receiver  received  tbe  fund  in 
4]ne8tion  iu  I>ecembero(  1882.  The  stat- 
ute enlarging  the  scope  of  the  clerk's  bond 
■above  cited  took  effect  on  the  1st  day  of 
November,  1883.  Code,  S  3866.  The  bond 
sued  upon  does  not,  therefore,  embrace 
the  liability  of  the  defendant  clerk  as  re- 
ceiver. Syme  V. Bunting,  supra.  It  might 
possibly  be  otherwise  if  it  appeared  that 
the  clerk,  as  receiver,  bad  the  fund  at  and 
after  tbe  time  the  enlarging  statute  took 
«ffect.  It  does  not  appear  that  he  so  had 
the  same.  It  is  made  a  ground  of  defense 
in  the  answer  of  the  defendants  that  the 
appointment  of  tbe  defendant  clerk  as  re- 
ceiver of  the  relator  was  void,  because,  as 


alleged,  there  was  no  action  pending  in 
which  such  appointment  might  be  made, 
nor  was  there  any  presentment  of  agrand 
jury  that  authorlced  such  appointment, 
as  contemplated  and  intended  by  the  stat- 
ute (Battle,  Revlsal,  c.  53,  §§21,  22,  46,47) 
then  in  force.  The  appointment  seems  to 
have  been  at  least  irregular.  So  far  as  ap- 
pears it  was  made  upon  the  mere  sugges- 
tion and  motion  of  the  solicitor  for  the 
state.  Butweneednotdecidethat  suchap- 
pointraent  was  or  was  not  void,  because  we 
are  of  opinion  that  the  relator  Is  entitled  to 
recover  whether  the  defendant  clerk  was 
or  was  not  such  receiver.  The  statute 
(Code,  §§  1543,  1544;  Acts  1881,  c.  805,  §§  1, 
8)  prescribes  that  "it  shall  be  competent 
for  any  executor,  admiuistrator,  or  col- 
lector at  any  time  after  twelve  months 
from  tbe  date  of  letters  testamentary  or  of 
administration,  to  pay  into  the  office  of 
clerk  of  the  superior  court  of  the  county 
where  such  letters  were  grunted  any 
moneys  belongine  to  the  legatees  or  distrib- 
utees of  the  estate  of  his  testator  or  intes- 
tate, and  such  paymentsball  have  tbeetfect 
to  discharge  such  executor,  administrator, 
or  collector  and  his  sureties  on  his  official 
bond  to  the  extent  of  the  amount  so  paid. 
It  shall  be  the  duty  of  tbe  clerk,  in  the 
cases  provided  for  in  the  preceding  section, 
to  receive  such  money  from  any  executor, 
administrator, or  collector,and  to  execute 
a  receipt  for  the  same  under  the  seal  of 
his  office."  Now,  when  a  clerk  receives 
money  as  contemplated  by  this- statutory 
provision,  he  clearly  receives  it  by  virtue 
of  his  office.  It  is  made  bis  duty  and  be 
Is  required  to  receive  money  in  the  cases 
provided  for,  and  in  the  nature  of  tbe  mat- 
ter be  is  charged  and  chargeable  with  itas 
clerk  when  and  as  soon  as  he  receives  it. 
fie  is  req aired  to  keep  the  same  safely 
until  he  shall  pay  it  to  the  persons  enti- 
tled to  have  the  same.  Hi^  bond  Is  in- 
tended to  secure  "all  moneys  and  effects 
which  have  come  or  may  come  Into  his 
hands  by  virtue  or  color  of  his  office," 
etc.  Thomas  v.  Connelly,  supra;  Ex 
parte  Cas»ldey,  95  N.  C.  225;  Sharpe  v. 
Ctmnelly,  105  N.  C.  87, 11  S.  E.  Rep.  177.  It 
appears  hereby  and  from  the  complaint, 
among  other  material  facts  alleged,  that 
an  administrator  de  bonla  aon,  after  the 
lapse  of  more  than  12  months  next  after 
the  date  of  his  lettera  of  administration, 
paid  the  sum  of  money  mentioned  for  the 
relator,  a  distributee  of  the  intestate,  to 
the  clerk  of  the  superior  court  of  the  coun- 
ty where  such  letters  were  granted;  that 
the  clerk  gave  his  receipt  for  the  same, 
signing  it  as  "clerk  of  the  superior  court 
of  Northampton  county,  and  receiver  of 
Mary  £.  Pre8son."the  relator,  and  under 
the  seal  of  bis  office.  The  clerk  thus  re- 
ceived mon?y'that  be  might  receive  and 
be  charged  \ivith  In  a  case  in  the  way 
provided  for  by  the  statute.  He  seems  to 
have  had  the  statute  in  view,  and  to  have 
intended  to  comply  with  its  requirements. 
He  gave  his  receipt  as  clerk  under  the 
seal  of  his  office,  "—that  is,  tbe  seal  of  tbe 
court,  kept  and  used  by  him.  He  had  no 
other  seal  of  office  required  or  recogniced 
by  law.  Hence  the  seal  of  the  court 
is  meant.  Although  the  clerk  may  hav 
been  receiver,  still  he  might  receive  sv 
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fnnd  Into  bia  office  as  clerk.  The  atatnte 
required  that  he  Hbould  receive  it  as  clerlt, 
to  be  paid  out  to  whomsoever  miKbt  be 
entitled  to  have  It.  It  was  in  bis  bands— 
In  bis  office— for  all  lawful  purposes.  He 
received  it,  as  he  might  do,  as  clerk  as 
well  as  receiver.  He  purported  to  receive 
it  by  virtue  of  his  uOtce  In  tbe  case  pro- 
vided for  by  law.  Else,  wherefore  did  he 
give  and  sign  the  receipt  as  clerk  under 
his  seal  of  office?  There  is  no  reason  why 
be  might  not  receive  the  (and  Into  btai 
office  as  clerk,  although  the  court  might 
in  some  appropriate  pertinent  way  nv 
quire  him  to  deal  with  the  fund  as  receiver, 
if  be  were  such  receiver.  He  might  be 
chargeable  with  the  fnnd  in  the  double  ca- 
pacity of  clerk  and  receiver.  In  a  proper 
case  the  court  might  have  jurisdiction  to 
reqnlre  him  In  such  double  capacity  to  ac- 
count tor  and  dispose  of  the  fund  accord- 
ing to  law.  The  mere  fact  that  the  clerk 
was  receiver  did  not  prevent  him  from  re- 
ceiving the  fund  that  he  waa  required  by 
law  to  receive  aa  clerk.  As  the  defendant 
m^ht  thus  receive  the  fund,  and  did  ao, 
as  appears  from  the  pleadings  and  his  re- 
ceipt nut  denied,  the  law  charged  him  with 
it  as  clerk  by  virtue  of  bis  office;  and 
when  be  made  default  in  falling  to  pay 
the  aame  to  the  relator,  who  was  entitled 
to  have  it,  aa  be  was  bound  to  do,  she  at 
once  became  entitled  to  have  hw  remedy 
for  such  default  against  his  sureties  to 
his  appropria  te  official  bond  for  a  breach 
of  the  condition  thereof.  Nor  is  there  any 
Juat  reason  why  the  relator  may  not  have 
her  remedy  In  thia  action,  because  the 
allegationa  of  the  complaint  fully  develop 
Informally  her  cause  of  action  against  the 
defendant  aa  clerk  as  well  as  receiver;  and 
It  appears  from  material  facts  admitted 
in  the  answer,  and  tbe  verdict  of  the  jury 
upon  the  pertinent  Issues  of  fact  submit- 
ted to  them,  that  the  relator  Is  entitled  to 
have  the  judgment  appealed  from.  When 
the  canse  of  action  appears  sufficiently 
from  the  complaint,  though  informally  al- 
leged, and  tbe  case  la  tried  upon  Its  merits, 
the  court  ought  to  enter  such  judgment 
as  the  pleadings,  the  admlaalona  of  fact, 
the  findings  of  fact  in  some  cases  by  the 
court  or  a  referee,  or  the  verdict  of  the 
jury  upon  issues  submitted  to  them,  war- 
rant, without  regard  to  an  Imperfect  or 
improper  demand  for  judgment  in  tbe 
complaint  or  other  pleadinga  or  whether 
there  be  any  formal  demand  therefor. 
The  merits  of  the  matter  litigated  and 
settled  appearing,  the  law  at  once  ang- 
geets  the  proper  judgment  to  be  given. 
While  it  is  far  better  and  very  desirable 
that  the  pleadings  shall  be  directly  per- 
tinent, precise  and  orderly,  still,  wben 
they  can  be  upheld  as  sufficient,  thia  must 
be  done,  if  to  do  so  works  no  injustice  to 
a  party.  This  ia  tbe  spirit  and  purpose  of 
tbe  present  method  of  civil  procedure. 
Dempsey  v.  Rhodes,  93  N.  C.  120 ;  Moore 
V.  Nowell,  94  N.  C.  265 ;  Harris  v.  Sneeden, 
104  N.  C.  369, 10  8.  E.  Kep.  477. 

The  exception  to  the  instrnction  tbe 
court  gave  tbe  jury  as  to  Interest  is  un- 
founded. As  the  defendant  clerk  failed  to 
pay  the  relator  tbe  money  he  had  so  re- 
ceived when  she  demanded  that  he  pay 
ber  tbe  aame,  tbe  presumotion  la  that  he 


need  it  aa  soon  aa  he  received  It.  He 
might  show  the  contrary.  If  he  osed  it, 
he  was  properly  chargeable  with  interest 
at  tbe  rate  of  6  per  centum  per  annum, 
and  12  per  centum,  certainly,  from  the 
time  of  the  demand.  Code,  §  1890;  State 
V.  Allen,  6  Ired.  36.    Judgment  affirmed* 


Roanoke  Nay.  Go.  v.  Embt  et  al. 

(Supreme  Court  tf  North  CaroUna.    Feb.  94, 
1891.) 

IsjuNCTioy — ^PRAcnca. 
In  a  suit  to  enjoin  defendants  from  inter- 
fering witn  the  oonstruction  by  plaintUt  of  a 
railroEtd,  the  petitton  alleged  that  plainUlT  was 
the  owner  of  land  on  which  it  proposed  to  build 
it,  and  had  commenoed  building  a  large  elevator, 
and  had  contracted  for  a  large  amoant  of  macJiin- 
ery,  and  gone  to  great  expense,  and  that  the  road 
was  necessary  for  carrying  oat  the  enterprise, 
and  was  located  entirely  on  its  own  landL  De- 
fendants claimed  title  to  part  of  the  land  over 
which  the  road  razi,  and  the  evidence  left  the 
question  of  title  in  doubt.  It  appeared  that  tbe 
enterprise  was  Impmrtant,  and  ought  to  be  en- 
oooraged:  that  delay  would  injure  and  hinder  it; 
and  that  the  oonstruction  of  the  road  could  not 
serionsly  injure  defendants.  Hetd,  that  an  ia- 
lunotiou  should  be  granted,  and  defendants  be 
left  to  their  remedy  on  plaintiff's  bond. 

Appeal  from  auperlur  conrt,  HalWax 
county. 

The  plaintiff,  a  corporation,  alleges  In 
ita  complaint  that  it  ia  tbe  owner  and  to 
poaaeaaion  of  tbe  real  property  deacribed 
therein ;  tbat  parte  of  the  aame  are  very 
valuable  tor  manufacturing  pnrpoaes; 
tbat  It  owns  a  canal,  situate  upon  its 
land,  to  be  enlarged  and  improved;  that 
in  connection  with  and  as  part  of  the 
same  is  a  basin,  situate  In  the  town  of 
Weldon,  supplied  with  water  by  aaid  ca- 
nal, from  which  water  la  to  be  appliecl  for 
the  purpose  of  moving  Important  machin- 
ery: that  upon  a  parcel  of  land  near  to 
tbia  baain  it  has  selected  a  aite  and  water- 
way on  which  it  waa  and  ia  about  to  erect 
at  great  expense  a  corn-mlli  and  elevator, 
with  capacity  to  make  10,000  bushels  of 
meal  per  day,  and  had  purchased  at  Kreat 
cost  lumber,  brick,  machinery,  labor,  etc., 
for  that  purpose  and  to  that  end,  and  was 
engaged  In  constructing  a  railroad  from 
the  railroad  abed  in  Weldon,  the  entire  line 
of  which,  except  where  It  crosses  FInst 
street  in  aaid  town,  by  permission  of 
town  anthoritiea,  runs  on  and  over  the 
land  of  tbe  plaintilT  company  to  a  point 
in  the  neighborhood  of  the  contemplated 
mill  aforesaid,  said  point  t>eing  on  the 
plaintiff's  land;  tbat  tbe  plaintiff  Is  the 
owner  and  in  poaaeaaion  of  the  land  over 
and  acrosa  which  aaid  road  pasaea  and  la 
to  be  completed,  and  on  which  It  is  Intend- 
ed to  erect  aaid  mill  and  elevator  and  con- 
struct Buch  water- waate  way,  etc.;  that 
while  the  plaintiff  was  ao  In  posseaaion  ot 
ita  land,  about  the  10th  of  July,  18M,  en- 
gaged in  conatructing  its  said  railroad. 
thedetendant£mry,actlng  for  himaelt  and 
bia  coMletendanta,  *  with  a  strong  band, 
unlawfully,  wantonly,  and  violently, 
armed  with  a  shotgun,  entered  upon  tbe 
lands  of  the  plaintiff,  and  erected  acroaM 
tbe  propoaed  routeof  aaid  rallwaya  fence, 
and  forbade  and  prohibited,  under  threats 
of  abootlng  the  aervants  and  agents  of 
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the  plaintitr  company,  the  farther  con- 
struction or  building  of  said  railway,  and 
forbade  and  prohibited  the  agents  and 
nerrantB  of  this  company  from  the  laying 
on  and  constructing  the  said  contemplat- 
ed mill,  elevator,  and  waste-way,  and 
threatens  to  shoot  and  kill  any  agent  or 
servant  of  this  company  who  shall  enter 
upon  said  land  for  the  purpose  of  building 
said  mill,  elevator,  and  waste-way  ur 
completing  said  road ; "  that  the  conduct 
of  the  defendants,  complained  of,  greatly 
hinders,  delays,  and  Interleres  with  the 
plaintiff's  said  enterprise,  and  destroys 
and  impairs  the  same,  the  lumber,  ma- 
chinery, and  other  supplies  purchased  for 
such  pnrpose,  etc.  Among  other  things, 
the  complaint  demands  relief  by  Injunc- 
tion, etc.  The  defendants  admit  some  of 
the  material  facts  as  to  the  plaintiff's  en- 
terprise, bot  deny  that  the  said  railroad 
exclusively  runs  over  the  lands  of  the 
plaintiff ;  alleges  that  they  are  the  owners 
of  twomlll-honses  situate  ontbeplaintlR's 
land  near  to  the  said  road ;  that  the  own- 
ership of  these  houses  Is  separate  from  that 
of  the  land  on  which  they  are  situate; 
that  the  said  road  is  about  tu  be  con- 
structed on  lands  of  the  defendants;  that 
defendants  have  been  in  the  continuous, 
uninterrupted  possession  of  a  lot  on  which 
said  road  is  about  to  be  located,  both  said 
mills  and  a  foundry,  said  waste-way  and 
all  lands  appurtenant  to  said  mills,  etc. ; 
and  the  plaintiff  has  never  had  actual  pos- 
session thereof,  etc.  The  answer  raises  a 
question  as  to  the  location  of  the  corner 
of  a  lot  called  the"  Joyner  Lot."  If  this 
Is  located  as  contended  by  the  defendants, 
then  the  said  mill  will  be  situate  on  thdr 
laud.  It  will  not  be  so  If  such  corner  Is 
situate  as  contended  by  the  plain  tiff.  The 
defendants  claim  that  they  had  and  have 
possession,  though  they  do  not  claim  title 
to  the  Bite  for  the  projected  new  mill,  ele- 
vator, and  water-waste  way.  The  court 
below,  on  motion  of  the  plaintiff,  granted 
an  Injunction  pending  the  action,  restrain- 
ing the  defendants  from  all  interference 
with  the  plaintlft's  projected  worli,  etc. 
The  defendants  excepted,  and  appealed  to 
this  court. 

R.  O.  Burton,  for  appellants.  Tboa.  N. 
Hill  and  W.  H.  Day,  for  appellee. 

Merrimon,  C.  J.,  (a/Ter  atattag  the  Acta 
aa  above.)  The  pleadings,  exhibits,  and 
evidence  satisfy  us,  for  the  present  par- 
pose,  that  the  plaintiff  Is  the  owner  of  the 
canal,  basin,  the  site  for  the  projected  mill, 
elevator,  and  water-waste  way,  and  that 
Its  land  thereabout  situate  la  well  adapt- 
ed for  manufacturing  purposes  of  great 
importance;  that  the  plaintllt  is  about  to 
erect  the  mill  and  elevator,  and  to  that 
end  has  expended  and  Is  about  to  expend 
large  sums  of  money,  contracted  for  much 
machinery  and  other  material  for  such 
purpose,  and  Is  constructing  the  sbortrail- 
road  complained  of  by  the  defendants  with 
the  view  and  for  the  purpose  to  facilitate 
the  projected  work,  its  use  and  purpose. 
Whether  this  road  is  to  be  constructed 
entirely  on  the  plaintiff's  own  land  la  nut 
entirely  free  from  doubt,  but.  If  it  be  partly 
on  a  part  of  the  defendants'  lot,  it  cannot 
in  any  sense  greatly  endamage  the  latter 


by  its  mere  construction.  Whether  the 
defendants  have  mere  possession  of  parts 
of  the  plaintlft's  land,  as  they  contend,  is 
doubtful ;  and  whether.  In  any  view  of  the 
contention  of  the  parties,  the  plaintirf  has 
possession  of  any  land  of  the  defendants, 
is  very  questionable.  So  far  as  we  can  see, 
no  serious  harm  can  in  any  event  happen 
to  the  defendants  by  the  construction  of 
the  road.  They  may  be  amply  compensat- 
ed In  damages,  and  have  remedy  upon  the 
bond  given  by  the  plaintiff.  The  comple- 
tion of  the  road  promptly,  we  can  well  see, 
will  greatly  facilitate  the  enterprise,  which 
ought  not  to  be  delayed,  and  which  the 
law  encourages.  It  is  against  the  policy 
of  the  laW'to  restrain,  delay,  and  hinder 
such  Industry  and  ento^rises  as  develop 
the  country  and  its  resources.  This  ought 
not  to  be  done  unless  In  cases  where  seri- 
ous harm  may  come  to  the  party  com- 
plaining. The  plaintiff  alleges,  and  the 
evidence  tends  strongly  to  prove,  that  the 
)  road -way  Is  on  its  own  land,  and  it  is  In 
possession.  The  courts  have  in  many 
cases  not  unlike  the  present  one  granted 
relief  by  injunction  pending  the  action; 
and,  when  the  evidence  has  left  the  ma- 
terial matters  In  dispute  in  doubt,  this 
court  has  generally  directed  the  order 
granting  such  injunction  to  be  affirmed. 
Here  the  defense  alleged  by  the  defendants 
is  more  than  doubtful;  but  we  are  not  to 
be  understood  as  expressing  any  opinion 
upon  the  facts  further  than  as  may  be 
proper  in  directing  an  affirmance  of  the 
order  appealed  from.  Parker  v.  Parker, 
82  N.  C.  165:  Lumber  Co.  v.  Wallace.  93  N. 
C.  22;  I.ewis  v.  Lumber  Co.,  99  N.C.  11.  6  S. 
E.  Rep.  19;  Evans  v.  Railroad  Co.,  96  N.  C. 
46,  1  8.  E.  Rep.  629 ;  Whittaker  v.  Hill,  9«  N. 
C.  2, 1  S.  E.  Rep.  639.  There  is  no  error. 
Let  this  opinion  be  certified  to  the  superi- 
or court  according  to  law.  It  is  so  ci^ 
dered. 


JOTNBR  V.  HiNEB. 

(Supreme  Court  of  North  CaroUna.   Feb.  Vi, 
1891.) 

PiBMiaaAi.  OF  Appbai. 
Where  an  appeal  is  not  docketed  luttll 
after  the  time  fixed  by  law,  and  appellant  doe* 
not  move  for  a  certiorari  at  the  BxA  term  next 
after  the  trial,  the  uppellee  may  move  to  dismtsa 
the  appeal  in  the  supreme  court,  and  doee  not 
waive  nls  right  to  do  ao  by  failing  to  docket  the 
oerttfloate  or  moving  to  dlmlM  the  appeal  In  the 
trial  court. 

Appeal  from  superior  court,  Pitt  county. 
On  motion  to  dismiss  appeal. 
Bh  tcbetor  dt  Bevnett,  for  a  ppellant.  Jaa. 
E.  Moore  and  J.  D.  Murpbjr,  for  appellee. 

Clark,  J.  This  cause  was  tried  at 
March  term,  1K89,  of  Pitt  superior  court, 
and  the  appeal  was  not  docketed  here  till 
August  9, 1890.  The  appellant,  however, 
contends  that,  the  appellee  not  naving 
moved  at  last  term  to  dismiss,  this  was  a 
waiver.  There  was  no  agreement  to  con- 
tinue at  last  term,  and  no  action  by  the 
appellee  which  could  be  construed  as  a 
waiver  of  bis  rights.  Hehad  arlght,from 
the  lapse  of  time,  to  consider  the  appeal 
abandoned.  It  was  not  his  duty  to  look 
out  fur    that  length    of  time  to  guard 
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against  the  case  being  docketed  here. 
Elad  the  api>ellant,  alter  such  a  lapse  of 
time,  applied  lor  a  certiorari, it  must  have 
been  denied.  Brown  y.  Williams,  84  N.  C. 
116.  His  condition  certainly  can  be  no  bet- 
ter because,  without  a  ceHIorari,  he  put 
bis  appeal  on  the  docket  long  after  the 
time  when  under  the  law  It  should  have 
been  filed.  Rule  5.  It  is  true,  the  appellee 
might  have  docketed  the  certificate,  and 
dismissed  the  appeal,  (rule  17:)  or  be 
might  have  moved  in  the  superior  court 
to  dismiss  the  appeal,  (Avery  v.Prirchard, 
93  N.  C.  268;)  but  he  was  not  compelled  to 
do  either,  and  his  tallnre  to  take  such 
steps  does  not  cure  the  laches  of  the  appel- 
lant,  nor  deprive  the  appellee  of  the  right 
to  have  the  appeal  dismissed  when  it  is 
not  docketed  here,  nor  a  certiorari  moved 
for  at  the  first  term  of  thlsconrt  beginning 
next  after  trial,  (rule  16.)  Appeal  dis- 
missed. 


Deverbcx  t.  McMabon  et  at. 

(Supreme  Comt  of  North  CaroUna.   Feb.  24, 

isgi.) 

DBBD— RkOOBD — ^V^BIiLKCS— Dblivcrt. 

1.  Under  Code  N.  C.  i  1361,  providing  that 
tbe  registry  of  any  deed  shall  be  sufBdent  evi- 
dence thereof  nnless,  upon  order  of  the  court  sug- 
gesting a  variance  from  the  original,  the  party 
offering  the  registry  shall  be  required  to  produce 
(he  original  or  account  for  its  absence,  where  the 
forty  offering  the  registry  voluntarily  produces, 
at  the  request  of  the  other  party,  the  original 
deed,  the  latter  cannot  avail  nlmself  of  a  vari- 
ance, not  having  procured  the  original  by  order 
of  the  coort,  as  provided  by  statute. 

8.  Under  Code  N.  C.  t  1-'>M,  requiring  deeds 
and  other  iDStruments  to  be  "in  writing,  and 
signed  by  the  party, "  the  afBzing  of  a  cross- 
mark  (X)  opposite  the  seal  and  beneath  the  at- 
testation clause,  containing  the  grantor's  name, 
is  sufficient. 

8.  Where  the  certificate  of  probate  and  flat 
recited  that  a  certain  deed  "was  proven  by  the 
oath  of  one  S.  D.,  subscribing  witness, "  and  the 
deed  shows  that  ute  subscribing  witness  signed 
"D.  S.  C,"  that  being  the  usual  way  in  which 
he  signed  his  name,  the  registry  is  sufBcient,  and 
the  mistake  of  the  «>fBcer  in  registering  the  deed 
as  having  been  witnessed  by  S.  D.  will  not  in- 
validate it 

4.  Where  the  subscribing  witness  testifles 
that  when  the  deed  was  handed  to  him  by  the 

S ranter  he.  after  signing  it  as  a  witness,  either 
elivered  it  to  the  grantee  in  the  grantor's  pres- 
ence, or  letumed  it  to  the  grantor,  who  delivered 
it  to  the  grantee  lilmself,  there  is  evidence  upon 
which  the  jury  may  find  that  there  waa  a  deliv- 
ery of  the  deed. 

This  was  a  civil  action,  brought  for  the 
recovery  of  possession  of  land,  and  tried  at 
September  term,  1880,  of  the  superior  court 
of  Halifax  county  before  .\rmfiei.d,  J. 

The  plaintiff  was  introduced  as  a  wit- 
ness, and  testified  that  the  land  was  worth 
940  or  f  50  a  year.  On  cross-examination 
by  tbe  defendants' counsel  he  testified  that 
Thomas  Alexander  was  carried  by  bim 
from  his  home  In  Haiirax  county  to  the 
plaintiff's  home  in  Nash  county,  in  order 
that  be  might  take  better  care  of  him. 
"Tom  wanted  to  go.  He  died  about  a 
week  afterwards.  He  signed  the  deed 
about  13  o'clock  in  tbe  day,  and  died 
about  the  same  hour  that  night.  They 
tried  to  read  the  deed  to  blm,  but  he  said 


it  made  no  difference.  He  asked  who 
wrote  it,  and  was  told  it  was  Mr.  Thorp. 
He  asked  if  he  was  a  lawyer,  and  was  told 
yes.  They  tried  to  read  it  to  him,  bnt 
could  not  make  it  out.  He  asked  if  itsti{>- 
ulated  that  he  (Basil)  should  take  care  of 
him  and  Frunkle  during  their  livc^.  Was 
told'Tes;'  and  said  that  he  was  satla- 
fled.  I  told  him  what  was  in  the  deed. 
Solomon  Davie  was  the  one  who  tried  to 
read  the  deed.  .Tohn  Cobb  was  not  tlien 
present.  Davis  witnessed  the  deed.  Col>t> 
came  later  In  the  day.  and  Tom  acknowl- 
edged the  deed  again  before  him,  and  lie 
wrote  these  words  on  it :  'John  Cobb  wit- 
ness toward  of  what  was  sed,  Tbomas  Al- 
exander did  agree  to  the  Deed . ' "  Tbe  plain- 
tiff then  rested  hlscase.  Thedefendants  of- 
fered the  paper  purporting  to  be  the  origi- 
nal deed  from  Alexander  to  Devereax. 
In  tbe  attestation  clause  the  words  "Solo- 
mon Davis"  are  not  written  oat,  but  tbe 
letters  "D.  S.  C."  are  followed  by  certain 
flourishes.  The  defendants  then  intro- 
duced the  win  of  Tbomas  Alexander,  in 
which  he  devised  tbe  locns  la  quo  to  the 
defendants.  Tbe  defendant  M.  McMabon 
WHS  then  Introduced,  who  testified  that 
be  had  known  Thomas  Alexander  25  or  30 
years,  and  had  had  considerable  dealinsH 
with  bim,  and  he  could  not  read  or  write. 
The  defendants  then  introdaced  W.  T. 
Pomell,  who  testified  that  he  knew  Tom 
Alexander  well.  Saw  him  at  Halifax  de- 
pot on  the  day  that  be  went  to  Naah. 
Tried  to  talk  to  bim,  bnt  be  was  so  sick 
that  he  could  not  talk, — was  paralysed, — 
and  witness  tbonght  that  he  was  dead. 
Was  just  as  bad  off  as  a  man  could  be. 
His  feet  had  been  badly  burned.  He  waa 
at  the  depot  In  a  bed,  and  feathers  were 
all  bver  him.  W.  D.  Wlllcox  was  Intro- 
duced by  the  defendants,  and  testified :  **  I 
saw  Tom  tbe  day  he  was  carried  to  Nash. 
Hewasinabed.  Looked  very  bad."  De- 
fendants  then  Introdaced  Alfred  Walters, 
who  testified  that  the  day  before  he  left 
home  he  saw  Tom  Alexander,  and  btiped 
to  dress  bim  on  tbe  morning  be  left.  '  He 
did  not  speak  from  his  home  ro  Halifax. 
He  said  that  he  would  be  back  to-niur- 
row.  He  was  as  had  off  as  ho  conld  be 
when  I  left  him  on  the  train.  Tom  is  au 
uncle  of  tbe  plaintiff,  and  raised  bira. 
Tom  had  no  children.  I  married  Tom's 
niece. "    Defendants  rest. 

The  testimony  of  Solomon  Davis,  who 
was  next  introduced  for  plaintUf,  is  em- 
bodied in  tbe  opinion.  Piaintltf  intro- 
duced Simon  Beckton,  who  testtfled:  **I 
was  there  when  Tom  signed  the  deed.  I 
got  there  about  11  o'clock.  Tom  talked 
with  good  sense.  I  saw  Tom  take  tbe 
pen  and  have  the  paper.  His  mind  seemed 
good  then.  He  was  talking  about  beins 
Dumed;  how  he  came  to  be  there;  said 
Basil  would  do  more  for  him  than  any 
one  else,  etc.  I  saw  Basil  give  blm  the 
deed,  and  having  It  fixed  up  by  Mr. Thorp. 
He  said  it  was  to  be  signed  to-morrow. 
Tom  said:  'Better  fix  it  now;  we  can't 
tell  what  a  day  may  bring  forth.'  Ton> 
asked  him  what  wasin  the  deed, and  Basil 
told  bim.  I  [witness]  can't  read  or  write. 
Tom  was  in  the  bed  when  he  sigmed  tbe 
deed.  Davis  had  hold  of  the  end  of  tbe 
pen  when  Tom   signed."    Plaintiff   then 
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introduced  Nat.  Alexander,  who  testified : 
"I  am  an  llle^tlmate  son  of  Turn  Alex- 
ander. Before  he  went  to  Nash  county  he 
proposed  to  me  to  take  him  to  my  house, 
and  talie  care  of  him  and  his  sister, 
Frankle,  during  their  lives,  and  he  would 
give  me  a  deed  to  the  land.  I  told  him  I 
was  not  able  to  do  It,  and  he  said  he  was 
going  to  write  for  Basil  to  come.  He 
wrote  to  Basil,  and  after  that  Basil  came. 
He  did  not  take  him  home  that  time,  but 
did Bhortly after. "  Defendants  objected  to 
this.  The  objection  overruled,  and  de- 
fendants excepted.  The  defendants  con- 
tended, among  other  things,  throughout 
the  trial,  that  the  deed  was  never  signed ; 
and,  aecondly,  that  plalntiti  fraudulently 
induced  Alexander  to  sign  It.  The  platn- 
tiO  then  Introduced  John  Williams,  who 
testified  he  had  heard  Tom  say  McMahon 
bad  failed  to  take  care  of  him.  Said  he 
was  going  to  write  Basil  to  come  and 
take  him  in  hand.  Said  he  hadn't  seen 
Basil  in  twelve  years.  This  was  In  18R6. 
Basil  came  In  1887.  The  plaintiff  was  re- 
called, and  testified  that  three  or  four 
years  before  Tom  died  he  came  up  and  at- 
tended to  his  matters  for  him;  that  he 
took  Tom  off  just  before  Christmas,  and 
be  lived  one  week,  and  until  Friday  night 
of  tbe  next  week.  Mr.  Thorp  testified 
that  be  wrote  the  paper  on  tbe  13th  and 
dated  it  on  the  14th ;  that  he  gave  the  deed 
to  Basil  on  the  ISth.  Defendants  then  in- 
troduced McMahon,  who  said  that  Basil's 
statement  that  be  was  inattentive  to 
Tom's  wants  was  false;  that  he  did  not 
know  be  was  at  the  depot  the  day  he 
went  to  Nash ;  and  that  he  had  several 
times  sent  blm  clothing  and  other  things. 
Tbe  defendant's  counsel  claimed  In  his 
argument  (1)  that  there  was  no  sufficient 
signing  of  said  deed  or  paper;  (2)  that  it 
was  not  lawfully  and  properly  registered ; 
(8)  that  there  was  no  evidence  of  its  de- 
livery. His  honor  charged  tne  jury  that 
If  tbey  found  from  tbeevldencethat  Thom- 
as Alexander,  after  being  made  ac- 
qoainted  with  thn  contents  of  the  paper 
or  deed,  with  intent  to  execute  it,  made 
tbecross-mark  opposite  tbe  word"  [Seal] " 
freely  and  voluntarily,  and  then  had  sum- 
ctent  mental  capacity  to  understand  the 
natore  of  the  transaction  and  the  situa- 
tion of  tbe  property,  and  his  circumstan- 
ces.  it  was  in  law  a  sufficient  signing.  De- 
fendants excepted.  He  further  charged 
that  if  tbe  Jury  believed  from  the  evidence 
that  Solomon  Davis  was  in  the  habit  of 
signing  his  name  by  the  letters  "D.  S.  C," 
and  made  bis  signature  in  this  way  to 
said  deed,  at  the  request  of  Thomas  Alex- 
ander, it  wau  a  sufficient  attestation. 
Defendants  excepted.  His  honor  fnrther 
charged  that  If  tbe  jury  believe  from  the 
evidence  that  Alexander  signed  tbe  deed 
for  the  parposes  expressed,  and  Davis,  aft- 
er signing  as  a  witness,  handed  it  to  Dev- 
ereox.in  his  presence,  and  with  his  assent, 
or  if  Alexander  handed  it  to  Deverenx, 
there  was  some  evidence  of  delivery  to  be 
considered  by  them.  Defendants  except- 
ed. Verdict  for  the  plaintiff.  Defendants 
move  for  a  new  trial  for  alleged  errors 
above  set  forth.  Motion  refused.  Defend- 
ants except.  The  material  portions  of  the 
original  deed  and  of  the  record  in  the  reg- 


ister's office  are  incorporated  in  tbe  opin- 
ion. 

ThoB.  N.  Htn  and  W.  H.  Day,  for  ap- 
pellants.   R.  O.  B  Hon,  for  appellee. 

Avery,  J.,  (after  stHting  the  facts  as 
above.)  It  is  provided  by  statute  (Code, 
§1251)  that  "the  registry  or  a  duly -certi- 
fied copy  of  the  record  of  any  deed,  etc., 
may  be  given  in  evidence  in  any  court, 
and  shall  be  held  to  be  full  and  sufficient 
evidence  of  such  deed,  etc.,  although  the 
party  oBeringthe  same  shall  be  entitled  to 
the  possession  of  the  original,  and  shall 
not  account  for  the  non-prodnctlon  there- 
of unless,  upon  a  rule  or  order  of  the  court 
suggesting  some  material  variance  from 
the  original  in  such  registry,  or  other 
sufficient  ground,  such  party  shall  have 
been  previously  required  to  produce  the 
original,  in  which  ease  tbe  same  shall  l>e 
produced,  or  its  absence  duly  accounted 
for,  according  to  tbe  course  and  practice 
of  the  conrt.  After  tbe  plaintiff  had  read 
the  deed  recorded  In  the  register's  book, 
which  was  made  competent  evidence  by 
the  statute,  he  fumlshsd  at  the  request 
of  the  defendant,  voluntarily,  and  not  in 
obedience  to  an  order  of  the  conrt,  the 
original.  The  latter  could  not  then  avail 
himself  of  the  objection  that  there  was  a 
variance  between  the  original  and  what 
purported  to  be  a  copy  on  tbe  book  of  the 
register  by  objecting  to  the  admission  in 
evidence  of  the  copy.  It  there  had  been 
any  gronnd  of  complaint,  the  point  In- 
tended to  be  raised  was  fairly  presented 
by  ^he  exceptions  to  the  charge  of  the 
court  at  a  later  stage  of  the  trial ;  the  de- 
fendant having  meantime  offered  the 
original  deed  in  evidence.  The  last  clause 
of  the  original  deed,  and  the  attestation 
clause  with  signatures,  were  as  follows : 

"In  witness  whereof,  the  said  Thomas 
Alexander  hath  hereunto  signed  his  name 
and  affixed  his  seal  tbe  day  and  date 
above  written.  X    [Seal.] 

"Signed,  sealed,  and  delivered  In  pres- 
ence of  X  John  Cobb,  witness  towards  of 
what  was  aed,  Thomas  Alexander  did 
agree  to  the  deed.    D.  8.  G. " 

The  same  portion  of  the  deed  was  r»> 
corded  in  tbe  register's  office  as  follows : 

"In  witness  whereof,  the  said  Thomas 
Alexander  hath  hereunto  signed  his  name 
and  fixed  his  seal  tbe  day  and  date  above 
written. 

"Witness:  X    [Seal.] 

"Signed,  sealed,  and  delivered  in  tbe 
presence  of  X  .Tohn  Cobb,  witness  toward 
of  what  was  aed,  Thomas  Alexander  dtd 
agree  to  the  deed.  Solomon  Davis.  " 

Tbe  defendant  contended  that  the  deed 
was  not  signed  in  accordance  with  the  re- 
quirements of  onr  statute  otfrauds,  (Code, 
8  1564,)  and  that  the  judge  below  should 
have  instructed  the  jury  that  the  plalntill 
bad  failed  to  adduce  any  evidence  trading 
to  show  title  In  himself,  and  could  not, 
therefore,  recover. 

Under  the  Saxon  rule  in  England,  it 
was  only  required  that  deeds  should 
be  subscribed  with  tbe  sigrn  of  the  cross. 
It  was  not  necessary  that  a  seal  should 
be  attached.  After  the  Norman  con- 
quest, sealing  became  a  requisite,  but 
signing  of  all    kinds  ceased    to   be  re- 
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galred.  8  Wastab.  Real.  Prop.  242;  Co. 
Litt.  171b;  2  B1.  Comm.  809.  After  the 
statute  of  frauds  was  enacted  it  became 
esfiential  that  every  deed  purporting  to 
convey  land,  and  every  other  inatrunient 
required  under  its  provisions  to  be  in 
writing,  should  be  signed  by  the  party  to 
be  charged  therewith.  It  is  now  an  estab- 
lished rule  that  the  name  of  the  party  to 
be  charged  may  be  written  by  an  agent. 
In  his  presence,  and  under  his  direction ; 
the  act  of  the  authorized  agent  being 
theoretically  the  act  of  the  principal. 
Tied.  Real  Prop.  §  807;  Pierce  v.  Ha  lies, 
23  Pa.  St.  231 ;  Insurance  Co.  v.  Brown,  30 
N.  J.  Eq.  193;  Browne,  St.  Frauds,  12; 
Kime  v.  Broolts.  9  Ired.  218;  Frost  v. 
Deering,  21  Me.  166;  Gardner  v.  Oardner, 
6  Cush.  483.  Under  the  provisions  of  our 
statute  (Code,  §  1554)  all  of  the  Instru- 
°  ments  enumerated  are  required  to  be  in 
writing,  and  signed  by  the  party,  etc., 
while  in  the  statutes  of  some  of  the  other 
states  the  word  "subscribed"  is  substi- 
tuted for  "signed."  Modem  text-writers 
generally  concur  in  the  opinion  that  it  is 
not  essential  that  the  signature  should 
be  placed  at  the  end  of  the  deed  or  other 
Instrument,  where  the  law  requires  sign- 
ing only.  Martind.  Conv.  §  6;  5  Amer.  & 
Eng.  Enc.  Law,  411;  Tied.  Real  Prop.  { 
807.  In  the  construction  of  statutes  in 
reference  to  wills  a  similar  rule  has  been 
generally  adopted.  Signatures  in  the 
body  of  the  will  have  been  declared  to 
constitute  a  sufficient  compliance  with  tlie 
requirement  that  there  should  be  a  sign- 
ing, and  the  courts  have  gouA  so  fur  as  to 
sustain  the  validity  of  the  execution  of  a 
will  where  the  name  of  the  testator  was 
written  under  the  names  of  the  witnesses 
to  the  attestation  clause  after  having 
been  written  also  as  a  part  of  th  at  cla  use  by 
him.  7  Mew,  Jacob's  Dig.  879;  1  Wms. 
Ex'rs,  60.  It  is  conceded  that,  where  an- 
other person  has  already  written  the  sig- 
nature of  one  who  is  illiterate,  the  latter 
inny  adopt  the  signing  subsequently  by 
attaching  a  cross  or  other  mark  used  by 
him  as  a  substitute  for  an  actual  signa- 
ture, though  he  could  not  so  ratify  the 
act  of  an  agent  who  signed  his  name  not 
in  his  presence  except  by  attaching  such 
mark.  The  grantor  in  this  cnse  inquired 
who  had  written  the  deed,  and  was  told 
that  it  was  written  by  Mr.  Thorp,  a  law- 
yer, and,  in  substance,  what  were  its  con- 
tents. It  was  insisted  with  much  force  by 
the  learned  counsel  on  the  argument  that 
when  Thomas  Alexander  made  the  cross- 
mark  opposite  to  the  seal  and  beneath 
the  clause  reciting  bis  name,  he  adopted 
the  signing  of  his  name  in  that  clause,  the 
nam'e  being  in  close  proximity  to  the  cross 
and  seal.  It  is  well  established  that  any 
number  of  grantora  may  by  delivery  adopt 
a  seal  opposite  to  the  name  of  the  first  of 
the  number,  who  signs  the  deed,  there  be- 
ing a  recital  in  it  that  they  had  attached 
their  seals;  while,  on  the  other  hand, 
where  there  Is  no  such  recital,  a  seal  at- 
tached to  the  name  will  be  deemed  suflS- 
cient  to  constitute  the  instrument  a  deed. 
8  Washb.  Real  Prop.  244,  245;  Tied,  supra, 
808;  Yarborough  v.  Monday,  2  Dev.  493. 
It  seems  not  unreasonable  to  be  guided  by 
the  principle  so  often  Invoked  in  the  con- 


struction of  deeds  and  wills,  that  the  law 
will  favor  those  who  are  Inopa  coasUil 
and  illiterate,  end  attempt  to  arrive  at 
and  carry  out  their  true  latent  bya  lib- 
eral application  of  technical  rules.  Washb. 
supra,  at  page  244,  nays:  "Affixing  a 
mark  by  the  grantor  against  his  name, 
though  written  by  another,  is  a  signing;, 
although  it  do  not  appear  that  be  could 
not  write  his  own  name. "  It  being  set- 
tled, then,  that  our  statute  does  not  re- 
quire that  the  name  should  be  subscribed 
at  the  end  of  the  Instrument,  when  writ- 
ten by  the  party  to  be  charged  in  his  own 
handwriting,  it  would  seem  to  be  an  an- 
reasonable  discrimination  against,  instead 
of  in  favor  of,  an  illiterate  person  to  de- 
clare his  conveyance  null  and  void  because 
he  attempted^  by  a  mark  placed  in  prox- 
imity to  the  seal,  at  the  end  of  the  deed,  to 
adopt  a  signing  of  his  name  in  the  last 
clause  of  the  instrument.  The  courts, 
since  theenactment  of  the  statute  of  frauds 
(29  Car.  II.)  have  used  the  maxim  "quod 
Aclt  per  allnm  fuelt  per  se, "  with  great 
liberality,  especially  in  making  auction- 
eers, by  implication  of  law,  the  agents  of 
those  who  bid  tor  land  at  sales.  In  con- 
struing the  act  of  making  the  mark  in  thin 
case  as  an  adoption  of  the  dgnature  Just 
above  it  in  the  body  of  the  deed,  wecanfore- 
seeno  greaterdanger  of  opening  a doorfor 
the  evasion  of  the  statute  of  frauds  than 
in  any  other  case  where  the  mark  is  nsed 
and  placed  in  Juxtaposition  to  the  writ- 
ten name.  In  either  case  the  execution  of 
the  instrument  must  be  ordinarily  shown 
by  the  acknowledgment  of  the  maker,  or 
the  testimony  of  a  witness  who  saw  it 
made,  and  even  where  both  the  maker  and 
subscribing  witness  may  have  dled.ttae  ne- 
cessity for  proving  the  gfenuineness  of  th« 
signature  of  the  witness,  or  some  diatin- 
gnishing  feature  in  the  mark  made  by  the 
grantor,  is  an  ample  guaranty  that  theoi^ 
portnnlty  or  incentive  to  evade  tbestatnte 
of  frauds  will  not  heenbanced  by  sustaining 
the  validity  of  the  signing  by  Thomas 
Alexander.  Davisv.Higgins,ftlN.C.382.  If 
there  had  been  no  witness  to  the  deed,  then 
itcould  not  have  been  admitted  to  probate 
without  proof  that  the  mark  was  habit- 
ually used  by  Alexander  as  a  substitute 
for  signing  bis  name,  and  that  there  was 
some  peculiarity  In  its  appearance  which 
distinguished  it  from  other  marks,  and 
enabled  the  witness  to  recognlie  it  as  be 
would  the  peculiarities  of  handwriting. 
Sellers  t.  Sellers,  98N.C.  16  ;i  State  v.  Byrd, 
98  N.  C.  624;  Uowell  v.  Ray.  92  N.  C.  510. 
In  support  of  this  Tiew,  Justice  Mbrri- 
MOR,  delivering  the  opinion  of  the  court  in 
Statev.  Byrd,  supra,  said :  "  While,  gener- 
ally, a  mere  cross-mark  employed  by  a 
person  who  cannot  write  as  evidence 
that  he  executed  a  paper  writing  to  vi  hich 
it  is  affixed  cannot  be  proven,  yet  a 
person  may  have  a  mark  so  peculiar 
and  so  uniformly  used  by  him  for  such  pur- 
pose as  that  it  may  become  well  known 
as  his  mark,  and  may  lie  proven.  Just  as 
the  signature  of  one  who  writes  may  be 
proven  to  be  in  his  own  handwriting. 
A  mark  like  the  siftnature  of  a  party  la  in- 
tended to  be  evidence  of  the  fact  that  the 
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party  making  It  made  It,  and  identifies 
iiiinaell  with  the  paper  wrltina;  signed  In 
the  way  nnd  tor  the  pnrpoee  Indicated  in 
it;  and  it  Is  Just  as  binding  ordinarily 
without  a  sabscrlbing  witness  as  T<-ith 
one,  bpt  It  may  be  proven,  as  a  signature 
may  be  by  one  w.ho  saw  it  made,  or  who 
heard  the  malcer  acknowledge  it  to  be  bis, 
and  the  maker  himself  is  generally  a  com- 
petent witness  to  prove  that  he  made  it." 
Howell  V.  Ray,  92  N.  C.  610.  We  have  re- 
produced this  extract  to  make  it  clear 
that  we  are  sustained  by  an  adjudication 
of  this  court,  in  which  it  is  laid  down  as  a 
principle,  in  the  most  explicit  way,  that 
an  instrument  porporting  to  be  a  deed, 
and  required  to  be  in  writing  and  signed 
by  tbe  party  charged  thereby,  is  not  void 
upon  its  face  because  the  maker  or  gran- 
tor has  sigrned  by  making  a  simple  cross, 
nor  even  if  there  is  no  witness  to  such 
aigning.  Tbe  law  still  leaves  the  way 
open  for  proof  of  Its  execution  by  show- 
ing It  to  be  a  peculiar  substitute  habitual- 
ly nsed  by  tbe  grantor,  Instead  of  an  ordi- 
nary signature,  or  for  evidence  from  an 
eye-witness  that  be  saw  the  mark  at- 
tached. Just  as  be  could  testify  to  the  act 
»t  sahscriblng  tbe  name.  Our  view  of  the 
subject  Is  sustained  by  reason  and  the 
current  of  authority.  While  it  is  not 
probable  tbat  any  case  precisely  similar 
In  all  respects  to  tbat  under  considera- 
tion has  ever  arisen,  the  principle  an- 
nounced finds  abundant  support  in  the 
adjudications  of  other  courts,  and  the 
conclusions  deduced  from  them  by  leading 
writers  upon  the  subject  of  deeds  and 
conveyances.  5  Lawson,  Bights.  Rem.  ft 
Pr.  §  2270,  says  a  person  physically  una- 
ble or  too  illiterate'  to  write  bis  name 
may  sign  by  making  a  cross,  a  straight 
or  a  crooked  line,  a  dot,  or  any  other  sym- 
bol. In  Martind.  Conv.  §  190,  the  rule  is 
stated  as  follows:  "As  to  what  will  con- 
stitute a  sufficient  signing,  it  may  be  ob- 
served that  it  is  not  necessary  that  tbe 
party  should  write  his  own  name.  His 
mark  is  sufllclent  though  be  be  able  to 
write."  In  section  6  the  same  author 
aays:  "It  seems  that  putting  Initials  to  a 
document,  the  name  appearing  elsewhere. 
Is  a  sufficient  signing  to  satisfy  the  re- 
quirements of  tbe  statute. "  If  the  initial 
letters  of  one's  name  be  allowed  to  serve 
as  a  substitute  for  a  formal  signature  be- 
cause the  name  is  signed  in  full  in  the 
body  of  the  deed,  why  should  we  hold 
that  a  mark,  the  making  or  distinctive 
cliaracter  of  which  is  susceptible  of  proof, 
Is  Insufficient  under  similar  circumstances? 
The  second  ground  of  exception  was 
that  the  deed  was  not  lawfully  and  prop- 
erly registered.  The  certificate  of  probate 
and  flat  are  as  follows:  "State  of  North 
Carolina,  Nash  county.  I,  John  T.  Mor- 
gan, clerk  of  tbe  superior  court,  do  hereby 
certify  that  tbe  execution  of  tbe  annexed 
deed  was  this  day  proven  before  me  by  the 
oath  and  examination  of  Solomon  Davis, 
tbe  subscribing  witness  thereto,  who  says 
that  the  deed  was  signed  and  delivered  in 
his  presence,  January  13, 1888,  to  the  gran- 
tee, for  the  purposes  therein  expressed. 
Witness  my  hand  and  ofSrial  seal,  this 
20th  day  of  January,  1888. "  (Signed  and 
sealed    by  the  clerk.)     "State  of  North 


Carolina,  Halltaxeonnty.  In  tbe  superior 
court,  February  9th,  1888.  The  foregoing 
certificate  of  Jolin  T.  Morgan,  clerk  of  the 
superior  court  of  Nash  county,  duly  at- 
tested by  his  ofiicial  seal.  Is  adjudged  to 
be  correct.  Let  the  instrument,  with  the 
certificates,  be  registerad.  [Signed]  John 
T.  QBKGORY,aerk  Superior  Court."  "Filed 
for     registration,     February     9th,     1888. 

{Signed]  Li.  Vinson,  Register  of  Deeds. " 
f  tbe  objection  to  the  probate  is  based  up- 
on the  ground  that  the  original  deed  shows 
that  Solomon  Davis,  instead  of  signing  bis 
full  name  to  the  attestation,  wrote  the  let- 
ters "D.S.C.."andtheregisterrecorded  the 
signature  "Solomon  Davis,"  we  think  it  Is 
clearly  untenable.  Registrations  are  not 
rendered  void  by  reason  of  a  mistake  by 
tbe  ofllcer  in  recording  deeds,  but  tbe 
registration  is  presumptively  correct;  and 
the  remedy  tor  such  defective  record  Is  to 
demand  tbe  original,  which,  it  legible,  Is 
the  highest  evidence  of  the  form  of  the 
deed  and  probate.  Davis  v.  Insceo,  84  N. 
C.S96:  Love'sEx'rs  v.  Hardin,  87  N.  C.  249. 
Wben  this  case  was  brought  to  this  court 
by  a  former  appeal,  (102  N.  C.  284,  9  S.  E. 
Rep.  685.)  we  held  that  thefact  that  a  wit- 
ness had  made  a  cross-mark  in  attesting 
a  deed  did  not  affect  bis  competency  to 
prove  its  execution.  See,  also,  6  Lawson, 
Bights.  Bern.  &  Pr.  §  2271;  Nellus  v.  Brick- 
ell,  1  Hay  w.  (N.  C.)  19.  Cpon  theprlnclple 
already  announced  In  discussing  the  sig- 
nature of  the  grantor,  there  can  be  no 
further  controversy  as  to  his  eligibility 
when  it  appears  that  he  used  characters 
so  peculiar,  as  a  suhstitnte  for  signing  his 
name.  Tatom  v.  White, 96  N.C. 453;  State 
V.  Byrd,  supra;  Sellers  v.  Sellers,  supra; 
Martind.  Conv.  §  6.  His  testimony  was  as 
follows:  "I  witnessed  tbe  deed.  I  saw 
Tom  sign  tbe  deed,  and  he  handed  it 
to  me,  and  asked  me  to  witness  it.  Tbat 
is  my  name.  D.  S.  tor  Davis,  C.  for  Solo- 
mon. That  Is  tbe  way  I  sign  it.  The 
rest  was  put  there  merely  to  fill  in. 
I  thought  the  old  man  was  in  his  right 
mind.  I  did  not  hear  any  one  read  the 
deedtoTom.  Tom  asked  Basil  if  he  had  got 
the  deed  fixed  up.  He  said  '  Yes.'  Tom 
asked  wbo  fixed  It.  He  said,  'Mr.  Thorp, 
a  lawyer;'  and  told  blm  what  was  in  it. 
Tom  signed  the  deed  about  twelve  o'clock 
in  the  day,  and  died  about  twelve  o'clock 
that  night.  I  banded  the  deed  either  to 
Banll,  in  Tom's  presence,  or  back  to  Tom, 
and  he  handed  it  to  Basil."  We  think 
that,  though  there  was  a  niistakeln  re- 
cording tbe  deed,  it  did  not  alTect  the  right 
given  by  statute  to  the  plaintiff  to  read 
the  record,  as  already  stated,  subject  to 
the  right  of  defendant,  if  the  original  could 
be  produced,  to  correct  such  mistakes  by 
its  introduction.  The  deed  was  properly 
proven  by  Solomon  Davis,  who  was  a 
competent  witness.  Theetlect  of  showing 
tbe  mistake  of  tbe  register  of  deeds  was 
not  to  annul  tbe  probate,  not  even  to  de- 
stroy the  competency  of  thecopy  upon  the 
book  as  evidence,  but  simply  to  rebut  the 
presumption  that  the  copy  was  correct, 
and  open  the  way  for  the  conHideratl<»n 
and  discussion  of  the  question  whether 
the  paper  writing,  in  its  original  shape, 
was  upon  its  face  an  instrument  tbat  un- 
der our  statute  might  be  probated  and 
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admitted  to  registration.  Defendant's 
couneel  inatsted  tbatthere  was  no  evidence 
of  dellTcry.  Thoogh  neither  proof  of  poa- 
aeaaion  of  the  deed  by  the  grantee  alone, 
nor  evidence  of  the  handwriting  of  the 
bargainor,  unconnected  with  the  facta, 
will  raiae  a  presumption  of  delivery,  so  as 
to  dispense  with  actual  proof  of  It,  yet, 
when  both  the  signing  by  the  grantor 
and  possession  of  the  grantee  are  shown, 
there  is  prima  facie  evidence  of  delivery. 
Williams  V.  Springs.  7  Ired.  384;  Wbitsell 
V.  Mebane,  64  N.  C.  846;  Ingram  v.  Haii,  1 
Hayw.  (N.  C.)  222.  But  the  witness  Davie 
testified  that  when  the  deed  was  handed 
to  him  by  the  grantor  he  either  handed  It, 
in  his  presence,  and  with  his  acquiescence, 
to  the  grantee,  Basil  Devereux,  or  he  re- 
tamed  It  to  Alexander,  who  handed  it  to 
Deverenx.  That  was  evidence,  it  believed, 
of  an  actnal  delivery.  The  failnre  to  read 
a  deed,  or  the  misrecital  of  its  contents  to 
an  iltiterate  grantor,  who  asks  to  Icnow 
what  it  contains,  constitutes  a  fraud  in 
the  factum,  and  on  proof  of  the  facts  the 
instrninent  waa  formerly  treated  as  void 
in  a  court  of  law,  and  can  now  be  at- 
taclced  without  inltlatinga  direct  proceed- 
ing to  impeach  it.  .But  where  a  grantee, 
thoagb  an  illiterate  man,  does  not  de- 
mand that  the  deed  shall  be  read,  and  all 
of  the  testimony  tends  to  show  that  a 
witness  told  him  in  substance  what  Its 
provisions  were,  there  Is  no  evidence  of 
fraud  to  be  submitted  to  the  Jury.  School 
Committee  v.  Kesler,  67  N.  C.  448;  Nicholls 
V.  Holmes,  1  Jones.  (N.  C.)  860;  Canoy  v. 
Trontman,  7  Ired.  155.  There  is  no  error, 
and  the  Judgment  must  be  afBrmed. 


PBrrCBARD  V.  Baxteb. 

(Supreme  Court  (^  North  CaroUna.    Feb.  34. 
1891.)  ^ 

APPEAIi—DlSMISSAI.. 

Where,  after  the  issuing  of  an  inlnnction 
£rom  which  an  appeal  is  taken,  it  appears  that 
the  ease  has  been  tried,  and  the  issues  found, 
and  ladvment  rendered  against  appellant,  the  ap- 
peal will  be  dismissed.  «-•-•»  r- 

Appeal  from  superior  court,  Pasquotank 
county;  J.  H.  Brown,  Jr.,  Judge. 

Per  Curiam.  It  appears  from  a  tran- 
script from  the  court  below  that,  since  the 
issuing  of  this  Injunction,  all  of  the  issues 
have  been  tried  and  found  against  the  ap- 
pellant,  and  that  a  Judgment  accordingly 
has  been  rendered  finally  disposing  of  the 
action.  It  thus  appears  that  tbe  appel- 
lant had  noground  whatever  for  suingout 
tbe  injunction,  and,  there  being  only  the 
costs  involved.  It  is  adjudicated  that  tbe 
appeal  be  dismiased. 


Jones  et  at.  v.  BoaoARD  et  ul. 

{Supreme  Court  of  NorOi  Carolina.    Feb.  24, 
1891.) 

SlATBRT— LSOITIMATION  OV  CBILDBBir— DeBCXNT. 

Laws  N.  C.  isee,  o.  40,  §  5,  providing  that 
"where  a  man  and  woman,  who  liad  been  slaves, 
now  cohabit  together  as  man  and  wife,  they  shall 
be  deemed  to  have  been  lawfully  married  at  the 
time  of  such  cohabitation, "  applies  only  to  suoh 
persons  as  were  cohabiting  togetherwhen  the  act 
was  passed,  and  their  children  are  legitimate, 
and  Inherit  from  their  parents  to  the  ezclosion 


«f  the  ohlldren  of  the  mother  by  another  hns- 
ijond,  with  whom  she  had  oeased  to  cohabit  prior 
to  its  passage.  The  act  of  1879,  (Code,  {  1381. 
rale  IS,)  providing  that  children,  Mwn  prior  to 
January  1,  1868,  of  colored  persons  Uving  to- 
gether as  husband  and  wife,  are  legitimate,  and 
inherit  from  either  or  both  their  parentb,  is  not 
retroactive,  and  cannot  divest  an  estate  which 
became  vested  by  the  death  of  the  parents  prior 
to  its  passage. 

Action  to  recover  land,  tried  at  May 
term,  1800,  of  Bertie  superior  court,  before 
Armfikld,  J.  Facts  agreed  upon  were  as 
follows:  (1)  Some  years  prior  to  tbe  war. 
Stephen  Ruffin  and  Sylvia  Ruffln,  a  slave 
man  and  woman,  cohabited  together  as 
man  and  wife,  and  the  plaintiffs.  Martha 
and  Kate  Jones,  Edmund  and  Stephen 
Pugb,  and  Lucy  Watson,  and  tbe  defend- 
ant Margaret  Sanderlin,  were  bom  daring 
the  cohabitation ;  and  after  the  birth  of 
the  youngest  of  these  children  the  cohab- 
itation ceased  by  the  voluntary  moving 
away  of  one  of  the  parties,  and  was  never 
resumed.  (2)  After  said  separation,  and 
prior  to  the  war,  the  said  Sylvia  contracted 
the  relation  of  man  and  wife  with  one 
Aionao  Hoggard,  a  slave  man,  and  tnis 
relation  continued  until  the  death  of 
Alonso  Hoggard,  Sr..  In  1873.  Of  this  co- 
habitation,  and  before  1866,  two  children 
were  bom, — Samuel  S.  Hoggard,  one  of 
the  defendants,  and  Aionio  Hoggard,  Jr., 
who  died  before  tbe  commencement  of  this 
action.  (8)  Immediately  after  the  pasaage 
of  tbe  act  of  March  10, 1866,  c.  40,  "  Alonso 
Hoggard,  Sr.,and  Sylvia,  in  strict  compli- 
ance with  tbe  act,  and  being  then  persons 
within  its  meaning,  made  all  of  tbe  ac- 
knowledgments reqplred  by  tbe  act.  and 
went  before  the  officer  therein  designated, 
and  acknowledged  the  fact  of  this  cohab- 
itation end  the  time  of  its  commencement, 
which  was  recorded  in  a  book  kept  for 
that  purpose."  (4)  Alouso,  Sr.,  died  In 
1878,  seised  and  possessed  of  tbe  property 
mtmtioned,  and  leaving  Samuel  S.  Hog- 
gard and  Alonso,  Jr..  his  only  heirs  atlaw. 

(5)  Sylvia  Hoggard  died  in  187B,  seised 
and  possessed  of  the  Bryan  warehouse, 
and  leaving.survivingher.cbildrenbom  of 
Stephen  RufiSn.  and  Samuel  S.  Hoggard 
and  Alonso,  Jr..  children  of  Alonsu.  Sr. 

(6)  Alonso  Hoggard,  Jr.,  died  unmanied. 
without  issue  and  Intestate.  No  date  la 
given.  (7)  Samuel  S.  Hoggard  has  been 
for  10  years  in  the  sole  and  exclusive  pos- 
session of  both  lots,  and  refuses  to  allow 
the  plaintlfIA  to  occupy  or  enjoy  any  part 
of  tbe  same.  Upon  these  facts  the  plain- 
tiffs ask  to  be  let  Into  possession  as  co- 
tenants  in  common  with  the  defendants, 
which  defendant  Samuel  S.  Hoggard  re- 
sists, claiming  sole  seisin  in  himself  of  said 
lots.  The  plaintiff^  appealed  from  the 
Judgment  rendered  against  them. 

W.  D.  Praden  and  R.  H.  Peebles,  for  ap- 
pellants. Winston  A  WtUlama,  for  appel- 
lees. 

Clark,  J.,  (after  stating  tbe  Aieta  as 
above.)  Alonco  Hoggard.  Sr., and  Sylvia 
came  within  the  provisions  of  chapter  40, 
Acts  1866,  as  they  were  then  cohabiting 
together  as  man  and  wife,  and  continacd 
to  do  so  after  the  passage  of  the  act. 
Their  children,  Samuel  S.  Hoggard  and 
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Alonzo  Hoggard,  Jr.,  were  legittinate  by 
▼irtae  of  that  statote,  and  coald  inherit 
from  their  parents  and  from  one  another. 
State  V.  Harris,  63  N.  C.  1;  State  v. 
Adams,  65  N.  C.  537;  State  v.  Whitford,  86 
N.  C.  636;  Long  r.  Barnes,  87  N.  C.  329. 
When  AInnso  Hoggard,  Sr.,  died  In  1973, 
biB  real  estate  descended  to  them,  as  did 
also  the  real  estate  of  Sylvia  when  she 
died  in  1876.  At  that  date  they  were  her 
sole  ledtlmate  children.  The  inheritance 
then  vested  In  them  conid  not  be  divested 
by  the  subsequent  act  of  1879,  (now  Code, 
1281,  rule  13.)  The  contention  of  the  plain- 
tiffs that  the  act  ol  1879  was  retroactive, 
and  entitled  them  to  share  in  their  moth- 
er's estate,  was  properly  overruled.  The 
act  could  be  prospective,  and  "operative 
iu  the  future  only."  Woodard  v.  Blue,  108 
N.  C.  109.  9  S.  £.  Rep  492.    No  error. 


Jones  9t  al.  ▼.  Hoooard  et  at. 

(Sumrime  Court  mf  Iforth  CcuroUna.    7eb.  94^ 
1891.) 

SLAVBBT— IiaSITIMATIOX  OF  CHILSRaN— DBBOmT. 

Under  Code  N.  C.  (  1981,  rule  18,  providing 
that  "tbe  children  of  oolnred  parentB,  bom  at 
any  time  prior  to  January  1,  1868,  of  persons  liv- 
InK  together  as  man  and  wife,  aru  legitimate 
children  of  such  parents,  or  either  of  them,  wiQi 
all  tbe  rights  of  beirs  at  law  and  next  of  kin, 
with  respect  to  the  estate  of  saoh  parents  or 
either  of  them, "  the  right  of  inheritance  is  con- 
fined to  parents  and  children,  and  the  illegiti- 
mate children  of  the  mother  by  another  husband 
do  not  inherit  from  her  children  by  the  hnsbwad 
with  whom  she  was  cohabiting  at  the  time  of  the 
passage  of  Laws  N.  C.  1806,  c.  40,  which  legal- 
ized such  cohabitation. 

Appeal  from  superior  court,  Bertieconn- 
ty:  K.  F.  Armfieu),  Judge. 

This  is  the  defendants'  appeal,  and  tbe 
facts  are  stated  in  the  plaintiffs'  appeal, 
ante,  906.  The  parties  were  represented  by 
the  same  counsel. 

WtastoaA  WiUiama,  for  appellants.  W. 
D.  Praden  and  B.  B.  Peebles,  tor  appellees. 

Cf.ABK,  J.  Alonso  Huggard,Jr.,  bavlnfc 
died  Intestate,  and  wlthont  lineal  descend- 
ants, the  real  estate  Inherited  by  him  from 
hHfather  descended  to  his  brother  Sam- 
uel H.  Hoggard,  who  was  bis  next 
collateral  relation,  capable  of  Inheriting, 
of  tbe  blood  of  hislather.  Code.  $1881,  mie 
4;  Bell  v.  Dosier,  1  Dev.  ttS;  McMichal  y. 
Moore,  8  Jones,  Eq.471.  As  to  the  real  es- 
tate descended  to  said  Alonso  Hoggard, 
Jr.,  from  his  motber,  if  his  death  occorred 
prior  to  the  act  of  1879,  (Code,  {  1281,  mle 
18.)  tbe  plaintitrs  were  then  still  Illegiti- 
mate, and,  being  incapable  of  Inheriting 
collaterally,  (Code.  §  1281,  mle  9,)  the  es- 
tate passed  solely  to  the  defendant  Samuel 
S.  Hoggard.  The  burden  was  on  the 
plaintitlh)  to  show  that  thedeathol  Aloneo 
Boggard,  Jr.,  toolc  place  subsequent  to 
the  act  of  1879.  The  complaint  alleges  hts 
death  in  1882.  This  is  denied  in  the  an- 
swer. The  "facts  agreed"  are  silent  on 
this  point,  except  what  may  be  Inferred 
from  tbe  statement  tbnt  the  defendant 
Samuel  S.  Hoggard,  when  the  "case 
agreed  "was  signed,  (in  1890,)  had  been 
In  possession  of  all  the  real  estate  left  by 
Alonso  Hoggard,  Jr..  for  10  years.  Con- 
ceding, however,  tor  the  argument,  that 


Alonco  Hoggard,  Jr.,  died  since  tbe  act 
of  1879,  it  does  nut  support  the  plaintiffs' 
contention.  That  act  (Code,  $1281,  rule  13) 
provides:  "Tbe  children  of  colored  par- 
ents born  at  any  time  prior  to  January  1, 
1S68.  of  persons  living  together  as  man 
and  wife,  are  hereby  declared  legitimate 
children  of  such  parents,  or  either  one  of 
them,  with  all  the  rights  of  heirs  at  law 
and  next  of  kin,  with  respect  to  the  estate 
or  estates  of  any  such  parents,  or  either 
one  of  them. "  The  rightof  Inheriting  thus 
conferred  "does  not  extend  beyond  parents 
and  children  and  the  estates  of  such  par- 
ents," (Tucker  v.  Bellamy. 98 N.C.  33.4S.E. 
Rep.  34;)  and  the  act  could  not  divest  the 
inberitanve  ot  the  mother  cast  upon  defend- 
ant and  his  brother  prior  to  Its  passage. 
Upon  thefacts  agreed,  the  plaintiffs  and  the 
defendant  Margaret  Sanderlln  were  enti- 
tled to  share  In  Qo  part  of  the  estate  of  their 
mother,  Sylvia,  nor  in  the  estate  of  AIouzo 
Hoggard,  Jr.    Error. 


State  v.  Best. 

(Supreme  Court  of  North  Carolina.    Feb.  34, 

1891.) 
IitTOxioATiNe  LiqvoBS — Balis  to  Kinobs— Svi- 

DSNCB. 

1.  The  famishing  of  liquor  to  a  minor  Is  Ille- 
gal in  North  Carolina,  although  the  seller  refused 
to  receive  pwr  for  it  from  the  minor,  and  was 
paid  by  an  adult 

3.  A  minor  is  competent  to  testis  to  his  own 
age  according  to  the  reputation  in  the  family. 

8.  Where  the  indictment  charged  a  sale  of  in- 
toxicating liquor  to  B.  W.  T.,  Jr.,  and  the  wit- 
ness gave  his  name  as  B.  W.  T.,  there  is  no  va- 
riance, the  word  "Jr. "  being  no  part  ot  the  name. 

Appeal  from  superior  court,  Greenecoun- 
ty ;  WoMACK,  Judge. 
Indictment  for  selling  liquor  to  a  minor. 
Tbe  Attorney  General,  for  tbe  State. 

Clark,  J.  The  defendant  testifled  that 
he  knew  that  B.  W.  Taylor  was  a  minor; 
that  at  the  instance  of  another  person,  an 
adult,  be  torntsbed,  at  his  bar-room,  said 
minor  and  tbe  adult  with  a  drink  each  of 
spirituous  liquor;  that  be  reused  to  re- 
•celve  pay  from  the  minor,  but  received  It 
from  tbe  adolt.  Patting  aside  the  pal- 
pable evasion  of  tbe  law  which  was  thus 
attempted,  the  fact  remains  that  the 
minor,  who  was  nnroarried,  received  and 
drank  spirituous  liquor  at  tbe  hands  ot 
the  defendant.  That  befumisbed  it  at  the 
request  of  and  for  a  consideration  paid  by 
tbe  adult  makes  tbe  "dealer"  none  the 
less  liable.  State  v.  Wallace.  94  N.  C.  827. 
No  one,  not  even  the  father  ot  the  minor, 
could  bave  authorised  him  to  famish  the 
liquor  to  tbe  minor.  State  v.  Lawrence, 
97  N.  C.  492.  2  S.  E.  Rep.  367.  His  bonor 
properly  told  the  Jury  if  they  believed  tbe 
testimony  to  find  the  defendant  guilty. 
State  T.  Scogglns,  107  N.  G.  — ,  ante  59. 
The  exception  to  evidence  was  without 
merit.  The  witness  was  competent  to  tes- 
tify to  his  own  age  according  to  the  repu- 
tation in  the  family.  Abb.  Tr.  Ev.  87. 
The  Indictment  was  for  a  sale  to  B.  W. 
Taylor,  Jr.  The  witness  merely  gave  his 
name  as  B.  W.  Taylor.  There  was  noth- 
ing In  the  evidence  or  circumstances  tend- 
ing to  show  any  doubt  as  to  his  identity 
with  tbe  person  mentioned  in  the  indict- 
ment.   This  was  not  a   variance. 
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"Jr."  is  no  part  of  the  name,  but  a  mere 
descriptio  persona.  It  may  be  ob- 
served that  the  adult  wbo  procured  the 
defendant  to  furniab  the  liquor  to  the 
minor  was  equally  Indictable,  (or,  though 
not  a  "dealer, "  he  waa  acceeeory  to  the 
violation  of  the  law ;  and  in  misdemean- 
ors all  accessories  are  Indictable  as  prin- 
cipals.   No  error. 


Wbitrbbao  v.  Blandd-obd  et  ai. 

'  (Swpreme  Court  of  XorOi  CamUna.    Feb.  S4, 
1891.) 

DisMigBAi.  OT  Affeai/— Waiyib  o*  Rioht. 

1.  Where  an  appeal  is  not  filed  In  the  su- 
preme coart  at  the  first  term  after  It  has  been 
filed  in  the  trial  oonrt,  and  no  excuse  eriren  there- 
for, and  a  certiorari  to  the  olerk  to  send  up  the 
transcript  is  not  asked,  the  appeal  will  be  dis- 
missed. 

a.  The  failure  of  theappellees  todocket  acer- 
tificate  and  move  for  dismissal  at  the  first  term 
of  Oie  supreme  ooort  after  the  appeal  is  filed  in 
the  trial  court  does  not  waire  their  right  to  move 
for  dismissal  at  the  next  term  for  failure  of  ap- 
pellant to  docket  the  case  in  time. 

Appeal  from  superlorcourt,  Pitt  county. 
On  motion  to  dismiss  appeal. 
Tbos.  J.  Ja,rvi8,  for  appellant.    Moore, 
Tucker  A  Murpby,  for  appellees. 

Clark,  J.  This  case  was  tried  at  March 
term,  ISOO,  of  Pitt  superior  court,  and  the 
appeal  was  docketed  here  January  6,  lAOl. 
The  appellant  files  an  affidavit  that,  ow- 
inK  to  delays  of  appellees,  the  ca^ewas  not 
settled  till  a  short  while  before  the  begin- 
nins  of  the  last  September  term  of  this 
court;  and  that  he  Immediately  filed  the 
case  in  the  clerk's  office,  that  a  transcript 
might  be  sent  up  to  this  court.  But  this 
does  not  give  any  reason  why  the  appeal 
was  not  filed  here  at  the  September  term. 
Hlnton  V.  Pritchard,  ante,  8S8,  (at  this 
term.)  It  was  the  laches  of  the  appellant 
not  to  see  that  the  clerk  sent  the  tran- 
script up,  and  If  the  clerk  failed  to  do  so 
the  Appellant  should  have  applied  at  that 
term  fora  certiorari.  Plttman  v.Kimber- 
ly,  S2  N.  C.  662,  in  which  case  the  authori- 
ties are  dted  and  approved.  It  is  further 
contended  that,  as  the  appellees  did  not 
more  to  docket  and  dismiss  at  last  term, 
the  appellant  can  docket  at  this  term.  The 
same  point  was  made  and  decided  In 
Porter  v.  Railroad  Co.,  106  N.  C.  478, 11  8. 
E.  Rep. 515. and  the  authorities  reviewed. 
The  failure  of  the  appellees  to  press  their 
riffht  to  dismiss  the  appeal  at  last  term 
upon  the  failure  of  the  appellant  to  dock- 
et It  before  the  close  of  the  call  of  causes 
from  the  district  to  which  it  belongs,  does 
not  disable  the  appellees  from  insist!  dk  up- 
on tlie  still  greater  laches  of  the  appellant 
in  not  docketing  the  appeal  at  that  term 
at  all.  In  re  Berry,  107  N.  C.  326,  ante, 
125.    Appeal  dismissed. 


Skin  NEB  et  al.  ▼.  Cartbr  et  al. 

(Supreme  Court  of  North  CaroUna.    Feb.  24, 
1891.) 

Partitios — Commissioners'  Report— Appbai. 
1.  Where  the  report  of   commisslonei-s  ap- 
pointed  by  the  clerk  of  the  superior  court  to 
make  partition  of  land  does  not  show  that  the 


shares  allotted,  though  equal  in  extent,  were 
equal  in  value,  the  court  may  remand  the  pro- 
ceedings with  directlona  to  ttn  clerk  to  appoint 
other  commissioners,  since  the  omisaion  affects 
the  subetanUal  rights  of  the  parties,  within  the 
exception  of  Code  K.  0.  {  889,  which  provides 
that  no  report  made  by  commissioners  shall  be 
set  aside  and  sent  baok  to  them  or  others  for  a 
new  report^  by  reason  of  any  defect  or  omission 
"not  aSeoting  the  substantial  rights  of  Uie  par- 
ties, "  but  such  omission  or  defect  may  be 
amended. 

8.  An  appeal  will  lie  from  an  order  of  the 
court  remanding  the  proceedings  is  such  case, 
since,  though  the  order  is  interlocutory,  it  miebt 
impair  a  substantial  right  of  the  oomplaining 
party. 

Special  proceeding  for  partition  of  land, 
heard  beforeWHiTAKRB,  J.,on  appeal  from 
the  clerk  at  spring  term,  1890,  of  Oates  su- 
perior court.  The  defendants  had  no 
counsel  before  the  clerk,  and  filed  no  an- 
swer to  the  complaint.  As  the  record 
shows  the  commlsedonera  were  regularly 
appointed ;  and  they  met  on  the  premises, 
and,  after  being  duly  sworn,  divided  the 
land  and  made  their  report.  The  plain- 
tiffs excepted  to  the  report,  as  shown  by 
the  record.  The  clerk  overruled  the  excep- 
tion, and  confirmed  the  report,  from  which 
the  platntifIB  appealed  to  the  superior 
court  at  term.  On  the  hearing  of  the  ap- 
peal, the  defendant  Caroline  Carter  em- 
ployed counsel,  and  moved  to  dismiss  the 
appeal  because  the  exception  filed  was  to 
a  finding  of  fact  by  the  commissluners, 
which  is  not  a  subject  of  exception.  The 
court  overruled  the  motion,  and  the  de- 
fendants excepted.  The  defendants  then 
moved  to  remand  the  report  to  the  com- 
missioners, in  order  that  any  dettet  in  the 
form  thereof  might  be  covered  by  amend- 
ment. This  was  also  refused,  and  the  de- 
fendants excepted.  The  defendants  then 
asked  to  be  allowed  to  show  by  afBdarlts 
that  the  commissioners  did  in  fact  esti- 
mate the  land  and  divide  it  aecordlng  to 
its  value,  and  that  the  failure  so  to  show 
In  their  report  was  a  mere  clerical  error, 
which  they  ought  to  be  allowed  to  have 
corrected.  This  was  also  refused,  and  the 
d^endants  excepted.  Counsel  tor  defend- 
ants then  called  the  attention  of  the  court 
to  the  fact  that  the  report  was  drawn  by 
plaintiffs'  counsel,  who  would  not  state 
that  the  commissioners  did  not  in  fact  es- 
timate the  land  In  their  division.  Plain- 
tiffs' counsel  then  stated  that,  however 
honest  the  commissioners  may  have  been 
in  their  estimate  of  the  land,  he  was  pre- 
pared to  show  by  affidavits  that  the  divis- 
ion was  not  equal  as  to  value.  The  court 
stated  that  it  did  not  desire  to  hear  affi- 
davits on  cither  side,  and  ordered  the 
cause  to  be  remanded  to  the  clerk,  with  in- 
structions to  appoint  new  commissioners 
to  divide tJie  land  according  to  law.  The 
defendant  Caroline  Carter  excepted,  and 
appealed. 

L.  L.  Smith,  for  appellants.  &  Is.  Scull, 
tor  appellees. 

Avrrt,  .T.,  {after  stating^  the  tiieta  as 
above.)  The  procedure  in  special  proceed- 
ings, iustituted  (under  the  provisions  of 
'^ode,  e.  47)  for  partition  or  for  sale  for 
partition,  is  the  same  as  where  the  relief 
sought  in  such  proceedings  is  of  a  dlffferent 
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character.  Code,  $  1928.  Tbe  rales  of  prac- 
tice prescribed  by  tbe  statute,  whore  petl- 
ti cms  are  Qledfortbe  purpose  of  openlDg 
ditches  throusrb  swamp  lands,  are  also 
similar.  Id.  §  1824.  Where  exceptions 
were  filed  to  the  report  ut  commissioners 
appointed  to  lay  off  a  drainage  ditch,  this 
court  compared  tbe  findings  o(  fact  made 
by  them  to  tbe  verdict  of  a  jury,  which 
"must  stand, ""unless  set  aside."  Rail- 
ruad  Co.  v.  Ely,  101  N.  C.  11.  7  B.  E.  Bep. 
47S.  In  Bailrt>ad  Co.  v.  Phillips,  78  N.  C. 
50,  Justice  Reasr  says:  "There  can  he  no 
appeal.  In  Its  ordinary  acceotation,  from 
the  commissioners  to  the  superior  court, 
for  the  reason  that  they  •  •  •  make  their 
report  directly  to  the  superior  coart,  Just 
as  a  referee  or  master  does."  It  seems, 
therefore,  that  even  .  before  the  passage  of 
the  act  of  1897,  (chapter  276,)  which  glvea 
to  the  Judge  power,  whenever  special  pro- 
ceedings are  brought  before  bim  by  appeal 
or  otherwise,  to  make  any  order  tbat 
could  have  been  made  by  tbe  clerk,  the  re- 
port of  commlssionera  appointed  by  tbe 
clerk  was  treated  by  the  Judges  as  if  sob- 
mi  tted  directly  to  them,  like  that  of  a 
referee.  It  Is  well  settled  that,  where  a 
case  Is  heard  on  tbe  report  of  a  referee  at 
tenn>time,  the  court  may,  in  the  exercise 
of  an  admitted  discretion,  set  it  aside, 
without  assigning  any  reason  for  such  ac- 
tion. Bushee  v.Surle«i,  79  N.  C.  51.  Bat  tbe 
counsel  for  tbe  appellant  cites  and  relies 
upon  section  289  of  the  Code,  which  pro- 
vides that  "no  report  or  return  made  by 
any  commissioners  shall  be  set  aside  and 
sent  back  to  tbem  or  others  for  a  new  re- 
port, by  reason  of  any  defect  or  omission 
not  affecting  tbe  substantial  rights  of  tbe 
parties,  but  such  delect  or  omission  may 
be  amended  by  tbe  court,  or  by  tbe  com- 
mlHSioners,  by  permission  of  tbe  court. " 
If  we  concede  that  tbe  discretionary  pow- 
er extends  only  to  cases  where  tbe  defect 
complained  of  does  not  affect  a  substan- 
tial right,  It  Is  obvious  that,  if  In  fact  it 
appeared  from  tbe  report  of  the  commis- 
sioners, they  allotted  to  each  of  the  ten- 
ants In  common  a  share  equal  in  extent,  but 
not  in  valoe.  to  that  of  her  co-tenant,  or  if 
the  report  failed  tnahowafBrmatively  tbat 
the  shares  were  in  their  estimation  of 
equal  value,  the  error,  which  the  court 
was  attempting  to  correct  by  re-reference, 
was  a  radical  and  important  one,  involv- 
iOK  the  question  whether  they  were  guided 
by  a  Just  principle  In  makln^tbepartition. 
When  such  a  question  was  involved,  the 
Judge  might  ba reheard  the  affldavltsboth 
of  tbe  defendant  and  the  plaintllT,  but  he 
did  not  deem  it  beet  to  do  so,  and  no  ap- 
peal lies  from  his  refusal.  Having  the 
power  to  set  aside  the  report,  he  might 
also  make  any  order  that  could  formerly 
have  been  made  by  either  the  clerk  or  the 
Judge  under  such  circumstances.  He  might 
ther^ore  have  appointed  new  commis- 
sioners, or  have  ordered  those  already  ap- 
pointed to  act  again,  or  he  was  empow- 
ered to  remand  the  proceedings,  with  di- 
rections to  tbe  clerk  to  appoint  others,  as 
he  did. 

Holding,  aa  we  do,  that  the  Judge  below 
bad  tbe  power  to  remand  to  tbe  clerk, 
-with  instruction  to  appoint  other  com- 
missioners, because  tbe  omission  of  the 


eommissloners  involved  a  substantial  et^ 
ror,  we  think  tbat  tbe  appeal  is  not  pre- 
mature, and  tbe  action  should  not  be  dis- 
missed, for  the  reason  that  this  case  falls 
under  the  exception  laid  down  in  Black- 
well  V.  McCaine,  105  N.  C.  4«8. 11  S.  E.  Bep. 
860,  that  an  appeal  does  lie  from  interlocu- 
tory orders,  when  "It  puts  an  end  to  tbe 
action,  or  where  it  may  destroy  or  impair 
a  substantial  right  of  the  complaining 
party  to  delay  his  appeal. "  Code,  S  548. 
There  la  no  error.  The  Judgment  is  af- 
firmed. 


SAin«DEiiS  et  al.  v.  Sacndkbs. 

(Supreme  Court  of  North  CaroHna.    Feb.  84, 
1891.) 

TSSTAlOnlTABT  FoWXItS— Al>l(INI8TBi.T0IU  WITB 

Will  Ashexko. 

1.  Where  the  will  provides  tliat  "all  the  bal- 
ance" of  the  estate,  "reid  and  personal,  be  sold, 
and  the  money  divided  equally"  between  certain 
persons  designated,  the  exeoutors  have  authority, 
ander  Code  N.  0.  |  2142,  to  sell  real  estate,  the 
subject  of  a  lapsed  devise,  together  with  the  bsl- 
anoe  of  the  estate. 

3.  Where  an  executor  designated  in  the  will 
renounces  his  right  to  act,  administrators  with 
tbe  will  annexed,  duly  appointed,  possess,  and 
may  exercise,  all  the  powers  conferred  in  the 
will,  nnder  Rev.  Code  If.  C.  c.  46,  {  40. 

8.  An  administrators'  deed  recited  that  we 
"hare  bargained  and  sold  and  conveyed  to  A.  all 
the  right  we  hold  as  administratars  of  8.,  one 
tract  of  land;  and  we  do  promise  to  warrant  and 
defend  the  right  and  title  to  the  land  to  A.  and 
her  heirs  to  be  free  of  incumbrance."  SelA, 
that  the  use  of  the  wora  "heirs"  in  the  warranty 
precluded  the  idea  that  a  life-estate  only  was  in- 
tended to  be  conveyed,  and  thai  the  instrument 
conveyed  the  fee. 

Appeal  from  superior  court,  Nash  coun- 
ty; E.  T.  BoYKiN,  Judge. 

Plaintiffs  are  heirs  at  law  of  Sion  Saun- 
ders, and  claim  to  be  co-tenants  with  de- 
fendant. Defendant  claims  to  own  tho 
land  under  a  devise  to  htm  from  the  pur- 
chaser (also an  beirat  law)  atadmlnlstra- 
tor's  sale  nnder  the  will  of  Slon  Saunders. 
This  special  proceeding  is  brought  to  com- 
pel partition  of  tbe  land  specified  In  tbe 
petition.  The  defendant  denies  most  of 
tbe  material  allegations  of  the  petition, 
and  alleges  that  be  is  sole  seised  o(  tbe 
land.  Tbe  following  is  a  copy  of  tbe  ma- 
terial parts  of  the  will:  "(2)  Ilend  unto 
my  beloved  wife,  Elicabetb,  daring  her 
natural  life  or  widowhood,  three  hundred 
acres  of  land.  Including  my  dwelling  and 
outhouses,  known  as  the  'Old  Tract;' 
also  two  negroes,  slaves,  Toneyand  Watey, 
and  all  their  increase  bom  afterthedate  of 
this  will;  one  horse,  bridle  and  saddle; 
two  cows  and  calves ;  two  sows  and  pigs, 
— her  choice  in  tbe  aboTe-named  stock; 
one  buggy  and  harness.  And  I  give  ab- 
solutely unto  my  said  wife  one  feather- 
bed, (her  choice.)  and  all  the  bed^slutbing 
thatshe  brought  here, and  all  thatsbe  has 
raised  since  she  came  here,  and  one  large 
chest,  known  as  her  own ;  one  drawing 
table,  two  milly  clocks,  and  all  the  fowls 
and  poultry  on  band  at  tbe  time  of  my 
death.  It  is  also  my  will  that  my  wife 
have  one  year's  provisions  for  bei-self  and 
family  out  of  the  crop,  stock,  and  provis- 
ions on  hand  at  the  time  of  my  death. 
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<3)  I  give  and  bequeath  onto  myyonng:- 
est  daughter,  Loutorjr  Susan  Frances,  ail 
the  above-named  lent  property,  and  all 
the  Increase  thereof,  both  of  negroes  and 
stock,  that  shall  be  on  hand  at  the  death 
or  marriage  again  ot  her  mother.  •  •  • 
It  is  also  my  will  that  all  the  balance  of  my 
estate,  both  real  and  personal,  be  sold, 
and  the  money  equally  divided  between 
my  wife  and  all  the  rest  of  my  heirs  at  law. 
And,  lastly,!  do  hereby  constitute  and  ap- 
point my  trusty  friend  A.  H.  Denton  my 
lawful  executor,  to  all  intents  and  pur- 
poses, to  execute  this  my  last  will  and  tes- 
tament, according  to  the  true  intent  and 
meaning  of  the  same,  and  every  part  and 
clause  thereof;  hereby  revoking  and  de- 
claring utterly  void  all  other  wills  and  tes- 
taments by  me  heretofore  made. "  The  ex- 
ecutor named  In  the  will  renounced  his 
right  as  such,  and  £.  H.  Morgan  and  Ruf- 
fln  H.  Saunders  were  duly  appointed  ad- 
ministrators cum  testamento  annexo  in 
that  behalf.  The  devisees  mentioned  in 
the  second  and  third  clauses  ot  the  will 
died  in  the  life-time  of  the  testator,  the 
daughter  named  therein  dying  unmarried 
and  without  issue.  Afterwards,  on  the 
18th  ot  March,  1864,  after  due  advertise- 
ment, the  said  administrators  sold  the 
land  embraced  by  the  second  clause  of  the 
will,  and  Priroy  Saunders  purchased  the 
same,  and  took  their  deed  therefor,  and 
the  material  parts  thereof  necessary  to  be 
reported  here  are  as  follows:  "•  •  • 
Bave  bargained  and  sold  and  conveyed  to 
the  said  Primy  all  the  right  we  hold,  as 
administrators  of  said  Sion  Saunders'  es- 
tate, one  certain  tract  or  parcel  ot  land, 
(that  mentioned  above,)  this  being  one- 
half  of  the  house  tract  of  land  supposed  to 
contain  160acre8,be  thesame  more  or  less, 
all  within  the  bounds.  We,  E.  H.  Mor- 
gan, Raffin  H.  Saunders,  administrators 
of  the  above-named  Sion  Saunders,  do 
promise  to  warrant  and  forever  defend 
the  right  and  title  of  the  above-named 
tract  of  land  to  Primy  Sannders,  and  her 
heirs,  to  be  tree  and  clear  from  incum- 
brances, astar  as  the  virtne  of  our  appoint- 
ment gives.  In  testimony,"  etc.  The 
plaintilTs  contend  that  such  administra- 
tors had  no  power  orauthority, under  the 
said  will  or  otherwise,  to  sell  the  land, 
and  that  their  alleged  sale  and  deed  in  pur- 
suance thereof  are  void.  They  further 
contend  that  the  said  deed,  if  it  has  valid- 
ity at  all,  conveyed  to  the  bargainee  there- 
in only  a  life-estate.  (They  allege  other 
objections  to  the  deed  that  need  not  be 
mentioned  here.)  The  defendant  claims 
mediately  nnder  such  sale  and  deed.  It 
is  admitted  that  the  parties  are  those,  or 
the  representatives  ot  those,  entitled  un- 
der the  residuary  clause  of  the  will  set 
forth  above,  and  that  Primy  Sannders 
and  Coly  Saunders  were  sisters  of  the  tes- 
tator. The  issue,  "  Are  the  plaintiffs  and 
defendant  tenants  in  common  of  the  land 
described  In  the  petition? "  was  submitted 
to  the  Jury,  and  they  responded,  under  In- 
structions from  the  court,  "Yes."  There- 
upon the  court  gave  Judgment  directing  a 
sale  of  the  land  for  partition,  and  the  de- 
fendant, having  excepted,  appealed  to  this 
conrt. 
Bnnn  A  Battle  and  Batchelor  &  Dever^ 


eax,  for  appellant.    F.  A.  Woodard  and 
C.  M,  Cooke,  tor  appelleee. 

Merrihon,  C.  J.,  (after  stating  the  ibeta 
aa  above.)  The  devisees,  mentioned  in 
the  second  and  third  clauses  of  the  will 
before  us,  died  in  the  life-timn  of  the  testa- 
tor, and  hence  the  devises  therein  to  them 
lapsed,  and  the  real  estate,  the  subject 
thereof,  in  the  absence  of  any  intent  to 
the  contrary,  (none  whatever  appears,) 
waa  included  in  the  residuary  devise;  which 
provided  that  all  the  balance  of  the  testa- 
tor's estate,  both  real  and  personal, 
should  be  sold,  and  the  money  arising 
from  such  sale  should  be  equally  divided 
among  his  heirs  at  law.  The  statnte 
(Code,  §  2142)  in  force  at,  before,  and  ever 
since  the  time  this  will  was  executed,  ex- 
pressly provides  that  the  real  estate,  the 
subject  of  such  lapsed  devises,  shall  be  in- 
cluded in  the  residuary  devise.  If  there  be 
any,  unless  the  contrary  Intention  appear 
by  the  will.  The  purpose  of  this  statute  is 
too  clear  to  admit  of  question.  Knight  v. 
Knight,  6  Jones,  Eq.  134.  We  are  advert- 
ent to  the  case  of  Lea  v.  Brown,  3  Jones, 
Eq.  141,  in  which  the  late  Chief  Justice 
Pearson  said :  "  In  regard  to  the  land, 
[that  devised,]  there  is  no  dlRicnlty.  for 
it  Is  a  well-settled  rule  that  all  real  estate 
which  is  not  effectually  disposed  of  by  the 
will  devolves  upon  the  heir  at  law.  and  a 
residuary  devisee  can  take  nothing  except 
what  appears  from  the  will  it  was  in- 
tended for  him  to  take.  So  that  it  a  devise 
fails  to  take  effect  because  it  is  vt>id.  or  by 
reason  of  the  death  ot  thedevlsee,  the  sub- 
ject devolves  upon  the  heir,  and  the  resid- 
uary devisee  is  not  entitled  to  it ;  there 
being  no  reason  for  substituting  a  pre- 
sumed general  intention  in  place  of  the 
particular  intention  which  has  failed." 
He  makes  no  reference  in  the  opinion  (an 
elaborate  one)  to  the  statute  above  cited, 
which  was  in  force  at  and  before  the  time 
he  wrote,  and  we  are  unable  to  see  or  an- 
derstand  npon  what  ground  his  opinion 
rests,  except  that  the  exception  In  the  re- 
siduary devise  may  have  been  treated  as 
excluding  the  intent  that  these  devisees 
should  take  the  real  estate,  the  subject  of 
the  said  devise.  But  nothing  la  said  in 
this  respect. 

Power  to  sell  the  real  estate  of  the  tes- 
tator embraced  by  the  residuary  devise  is 
not  in  terms  conferred  npon  the  executor 
named  in  the  will,  but  such  power  is  cer- 
tainly Implied  with  snfBcient  clearness. 
By  the  law,  in  the  absence  of  provision  to 
the  contrary,  it  is  the  duty  of  the  executor 
tosdl  the  personal  estate.  Here  he  Is 
charged  to  sell  it,  and  the  direction  to  sell 
the  same  is  conpled  directly  with  the  di- 
rection to  sell  the  real  estate.  The  Impil- 
caflon  Is  that  the  same  person  (the  exec- 
utor) is  to  sell  the  estate,  both  real  and 
personal  property,  to  be  sold.  The  mean- 
ing is  that  the  same  person  shall  divide 
the  fund  arising  from  the  whole  property, 
and  that  person  must  sell  l«oth  the  real 
and  the  personal  property.  Besides,  the 
testator  expressly  declares,  in  appointing 
the  executor,  thnt  he  is  aoch  "to  all  in- 
tents and  purposes  to  execute  this  my  last 
will  and  testament,  according  to  the  true 
intent  and  meaning  of  the  same,  and  every 
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f>art  and  claase  thereof. "  He  coold  acarce- 
y  express  bis  purpose  toconter sucb  power 
more  clearly  otherwise  than  by  express 
words.  Vaugbaa  t.  Farmer,  90  N.  C.  607; 
Council  V.  Averett,  96  N.  C.  181 ;  Gay  v. 
Grant,  101  N.  0.  218,  8  S.  E.  Bep.  99,  106; 
Orrender  v.  Call,  lUl  N.  C.  399,  7  8.  E.  Bep. 
878.  Tbe  executor  appointed  by  the  will 
renounced  bis  right  to  qualify  as  such, 
but.  If  he  had  so  qaallfled,  he  might  have 
sold  the  land  In  controversy,  and  con- 
veyed such  title  thereto  to  the  purchaser 
aa  tbe  testator  bad.  In  bis  stead,  ad- 
ministrators with  tbe  will  annexed  were 
appointed  t4>  execute  its  provisions,  and 
they  bad  power  to  sell  the  same  laud  just 
as  tbe  executor  might  have  done  if  he 
bad  qualifled.  The  statute  (Bev.  Code, 
c. 46,  $40)  in  force  at  the  time  the  will  took 
effect  and  at  tbe  time  tbe  sale  in  question 
was  made  and  tbe  deed  was  executed  so 
expressly  provides.  This  statute  has  since 
the  time  referred  to  been  Komewhat  mod- 
ified by  the  bubsequent  statute.  Code,  { 
1498;  Acts  18N9,  c.  461;  Council  v.  Averett, 
Gay  V.  Grant,  Orrender  v.  Call,  supra. 
Henc«  the  administrators  with  tbe  will 
annexed  had  power  and  authority  to 
sell  and  convey  the  land  in  question 
to  the  puiThaser  by  proper  deed  of  con- 
veyance. So  far  as  appears  by  tbe  rec- 
ord, the  sale  was  a  valid  one.  Bu  t  the 
appellees  contend  that  the  deed  executed 
by  the  administrators  named  simply  con- 
veyed to  the  purchaser  a  life-estate  in  tbe 
•and,  because  sufllcient  words  of  inherit- 
ance were  omitted.  It  must  be  admitted 
that  the  deed  is  Informal.  Clearly,  the 
draughtsman  of  It  was  not  akilled  in  such 
matters.  Tbe  intent  to  convey  tbefee-sim- 
pie  estate  in  tbe  land  Is  very  obvious. 
Tbe  nature  of  tbe  transaction,  as  tbe 
Mame  appears  in  and  by  the  deed,  thecom- 
prehenslve  nature  of  the  terms  used,  the 
nature  of  the  words  of  conveyance,  and 
the  use  of  the  word  "heirs"  in  the  clause 
uf  warranty,  all  go  to  make  such  intent 
clear.  Indeed,  the  word  "heirs,"  as  used, 
basno  meaning,  pertinency,  or  application, 
if  tbe  purpose  was  to  convey  but  a  lile-es- 
tate.  Why  shall  the  warranty  extend  to 
tbe  beirsof  tbe  bargainee,  if  he  is  to  havebut 
a  life-estate?  Tbe  important  words  of  the 
Informal  warranty  clause  are,  "dn  prom- 
ise and  warrant  and  forever  defend  the 
right  and  title  of  tbe  above-named  tract 
of  land  to  Priroy  Saunders  and  ber  heirs. " 
The  intent  implied  is  that,  by  the  informal 
deed  as  a  whole,  tbe  land  therein  specified 
is  conveyed  in  fee  to  the  bargainee  and 
her  heirs.  The  clear  intent  appears,  and 
there  are  words  of  Inheritance  sufficient  In 
the  deed  to  effectuate  such  intent,  though 
Much  words  are  informally  applied.  It  is 
now  well  settled  that  In  such  cases  tbe 
deed  will  be  upheld  as  sufficient  to  effect- 
uate the  Intent  so  appearing.  Allen  v. 
Bowen,  74N.  C.  165;  Staton  v.  Mullls,  92 
N.  C.  628;  Bunn  v.  Wells,  94  N.  C.  67;  Blcks 
T.  Pulliam,  Id.  225;  Graybeal  v.  Davis,  95 
N.  C.  608,— are  directly  in  point,  and  these 
and  other  like  cases  have  been  recognized 
with  approval  In  tbe  late  case  of  Anderson 
T.  Logan,  105  N.  C.  266, 11  S.  E.  Bep.  361. 
Tbe  strict  technical  rule  of  interpretation 
applicable  in  such  cases  that  prevailed  in 
the  distant  past,  even  in  this  state,  bas 


gradually  given  way  to  the  steady  pur- 
pose of  the  courts  to  effectuate  the  inten- 
tion of  tbe  parties  to  the  deed  when  it  con- 
tains apt  words  of  Inheritance,  thougb 
these  may  not,  as  expressed,  be  in  the 
most  appropriate  connection.  Greater 
regard  is  now  paid  to  the  intention  of  ttan 
parties  than  to  the  manner  of  expressing 
the  same,  If  that  manner  embraces  words, 
though  informally,  essential  to  express  the 
purpose.  But  in  all  such  cases  the  Inten- 
tion to  convey  the  fee  must  clearly  appear. 
It  thus  appears  that  the  defendant  bad 
title  to  the  land  in  question,  and  was  sole 
seised,  as  he  alleges.  There  is  therefore 
error.  .Tudsnientmust  be  reversed,  and 
a  new  trial  had  according  to  law.  To 
that  end  let  this  opinion  be  certified  to  tbe 
superior  court.    It  is  so  ordered. 


Bbabwell  v.  Johnston. 

(Sutmme  Ooutrt  tf  North  Carolina.    V»b.  10, 

1891.) 

TwAii— SuBinssioN  OF  Ibsubs— Pamaobs. 
Where  issues  of  fact  are  raised  in  the 
pleadings,  and  tendered  by  one  of  ttte  parties,  it 
18  error  for  the  court  to  refuse  to  sabnut  saoh  is- 
sues, and  to  confine  the  jury  to  tbe  single  ques- 
tion of  the  amount  of  damages. 

This  was  a  civil  action,  tried  at  tbe  fall 
term,  1890,  of  the  superior  court  of  Edge- 
combe county,  before  Whitaker,  J.  Ma- 
terial facts  were  stated  in  the  complaint 
and  controverted  in  the  answer,  and  a 
number  of  issues  involving  those  ques- 
tlonu  weretendercd.  Thejudge  submitted 
only  the  single  issue:  "How  much,  If  any- 
thing, is  tbe  plaintiff  entitled  to  recover?  " 

(jr.  M.  T.  Fountain,  for  appellant.  John 
L.  Bridgers,  for  appellee. 

Avert,  J.,  {nfter  statiog  tbe  facts  aa 
Hbove.)  "Issues  arise  upon  the  pleadings 
when  a  material  fact  or  conclusion  of  law 
Is  maintained  bv  the  one  party  and  con- 
troverted by  the  other."  Code,  §  891. 
"An  issue  of  fact  arises  (1)  upon  a  ma- 
terial allegation  in  tbe  complaint  con- 
troverted by  the  answer;  or  (2)  upon  new 
matter  in  the  answer  controverted  by  tbe 
reply ;  or  (3)  upon  new  matter  in  the  re- 
ply, except  an  issue  of  law  is  Joined  there- 
on. "  Id.  9  898.  Instead  of  the  Issues  tend- 
ered by  the  defendant  and  involving  the 
question  whether  the  contract  was  an  en- 
tire one,  the  court  submitted  only  the  fol- 
lowing: "How  much,  if  anything,  Is  the 
plalntitf  entitled  to  recover?"  It  is  set- 
tled that  the  requirement  of  the  statute 
that  an  issue  or  issues  must  be  submitted 
is  mandatory.  Denmark  v.  Bailroad  Co., 
107  N.  C.  — ,  12  S.  E.  Bep.  54.  The  Judge 
who  tries  the  case  may,  in  his  discretion, 
confine  the  Inquiry  to  one  or  more  of  the 
issues  raised  by  tbe  pleadings,  provided 
that  he  does  not  thereby  deprive  a  party  of 
the  opportunity  to  present  the  law  arising 
out  of  some  view  of  the  testimony  to 
the  jury,  through  the  medium  of  an  Issue 
submitted;  and  provided  a  Judgment  can 
be  predicated  upon  the  finding,  though  in 
the  exercise  of  this  power  by  the  Judge  It 
should  be  borne  in  mind  that  the  Code 
system  contemplates  distinct  findings  up- 
on material  issues,  and  these  should  be 
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Bobmitted,  where  it  can  be  done  without 
repetition  or  contaslon.  Emery  ▼.  Rail- 
road Co.,  102  N.  C.  209,  0  S.  £.  Rep.  189.  It 
is  not  necesaary  that  the  langUBKe  of  the 
pleadlDga  slionld  be  Inr.orporated  in  the 
IsBuefl,  or  that  It  sbonld  be  clearly  fol- 
lowed in  drawing  them.  While  it  in  not 
error,  tor  luatance,  to  submit  only  an  is- 
sue involving  the  question  whether  a 
plaintiff  has  been  Injured  and  has  sustained 
damage  through  the  negligence  of  a  de- 
fendant, even  where  contributory  negli- 
gence Is  set  up  In  the  answer  as  a  defense, 
and  where  the  testimony  also  raises  thefor- 
tber  question  whether,  notwithstanding 
the  negligence  of  the  plaintiff,  the  defend- 
ant might  by  ordinary  care  have  avoided 
the  Injury,  (McAdoo  v.  Railroad  Co.,  106 
N.  C.  140, 11  S.  £.  Rep.  816;  Lay  t.  Rail- 
road Co..  106  N.  C.  410,  11  S.  E.  Rep.  412; 
Bonds  V.  Smith,  100  N.  C.  664. 11  S.  £.  Rep. 
822;  Boyer  v.  Teagne,  lUB  N.  C.  683. 11  S. 
E.  Rep.  666,)  the  issue  as  to  contributory 
negligence  is  required  by  statute  to  be 
raised  by  the  pleadings,  where  that  de- 
fense Is  relied  upon.  The  other  issue,  in- 
volving the  doctrine  laid  down  in  Davies 
V.  Mann,  10  Mees.  &  W.  646,  is  not  usually 
raised  directly  by  any  specific  pleading. 
But  It  is  left  to  the  sound  discretion  of  the 
trial  judge  to  determine  whether  be  will 
submit  both,  when  the  testimony  sng- 
gesta  that  course  on  only  an  issue  in 
terms  involving  the  question  of  the  de- 
fendant's negligence,  and  by  instruction 
goint  out  to  the  jnry  how  the  law  govem- 
ig  the  whole  of  the  evidence  may  be  ap- 
plied in  passing  upon  It.  Meredith  r.  Iron 
Co.,  99  N.  C.  676.  5  S.  E.  Rep.  669;  McDon- 
ald r.  Carson,  94  N.  C.  497;  Scott  v.  RaU- 
road  Co..  06  N.  C.  428,2  S.  E.  Rep.  161; 
Kirk  V.  Railroad  Co.,  97  N.  C.  82.  2  S.  E. 
Rep.  636.  On  the  other  hand,  in  Denmark 
V.  Railroad  Co.,  supra,  this  court  held 
that  the  inquiry,  "  What  damages  Is  the 
plaintiff  entitled  to  recover?"  was  not  an 
Issue.  In  Bowen  v.  Whitaker.  92  N.  G. 
869,  it  was  held  to  be  error,  where  issues 
of  fact  were  raised  by  the  pleadings,  to 
enter  as  the  verdict  of  the  jury  that  "they 
find  all  Issnesof  fact  in  favor  of  plaintiff, 
and  assess  bis  damages"  at  a  sum  men- 
tioned. In  the  case  last  cited  the  verdict 
was  set  aside  because  it  was  a  finding  in 
gross  of  all  Issues  raised  by  the  pleadings. 
Instead  of  a  response  to  some  issue  aris- 
ing out  ol  facts  controverted  In  the  plead- 
ings. The  Issue  submitted  in  this  case 
goes  a  step  further,  and  leaves  the  jury  to 
determine— Ffnfft,  the  question  of  law 
whether  the  plaintiff  Is  entitled  to  recover 
at  all;  and,  second,  to  assess  the  dam- 
ages, as  was  done  In  Denmark  v.  Railroad 
Co.  It  is  the  province  of  the  court  to 
say  upon  the  facts  found  whether  the 
plaintiff  shall  recover  or  the  defendant 
shall  go  without  day.  Instead  of  pass- 
ing npon  some  "material  allegation  of  the 
complaint  controverted  by  the  answer, " 
the  jury  are  asked  whether  they  will  re- 
turn a  verdict  of  quod  recupertt,  and,  if  so, 
what  damages  will  be  allowed.  In  Den- 
mark ▼.  Railroad  Co..  supra,  we  held  that 
where  Issoes  of  fact  are  raised  by  the 
pleadings,  and  tendered  by  one  of  the  par- 
ties to  the  action,  it  was  error  to  confine 
the  jury  to  an  Inquiry  as  to  damages. 


The  rule  announced  In  Emery  v.  Railroad 
Co.,  supra,  allowed  the  presiding  judge  to 
exercise  his  discretion,  subject  to  certain 
restrictions,  as  to  the  neceHsity  orproprie* 
ty  of  submitting  one  or  more  of  the  issnes 
raised.  It  could  not  have  been  Intended 
by  the  tramers  of  the  law,  nor  has  It  been 
suggested  by  this  court,  that  it  would  be 
a  sufficient  compliance  with  the  manda- 
tory requirement  of  the  Code  to  sabmit 
not  an  Issue  growing  out  of  adenlal  In  the 
answer,  but  the  question  of  law  which  It 
Is  the  exclusive  province  of  the  Judge  to 
decide,  and  which  is  not  addressed  to  him 
till  the  facts  are  found.  That  question  Is 
whether,  upon  the  ascertained  facts,  the 
plaintiff  is  entitled  to  Judgment  good  re- 
euperit,  or  the  defendant  to  Judgment 
that  he  go  without  day.  There  to  error, 
tor  which  a  new  trial  will  be  granted. 


JOTNBR  et  si.  T.  STAKCILL. 

(Supreme  Court  of  North  CcavUna.    Febi  SI. 
1891.) 

Bivuw  OS  APFaAL — RsLKLBB  or  Mnintunsn 
AoaBTTASon  or  New  Non. 

1.  The  qaestion  whetlier  there  is  any  evi- 
dence to  soBtain  the  findings  of  a  referee  on  ref- 
erence by  consent  cannot  he  raised  for  the  first 
time  on  appeal  from  an  order  adopting  his  report 

2.  Where  a  debt  evidenoed  by  a  note  secured 
by  •  mortgage  is  inclnded  in  a  new  note  given 
for  all  past  indebtednesa  between  the  pwties. 
and  intended  as  a  discharge  and  satisfaction  of 
the  debts  Included  in  it,  the  mortgage  is  there- 
by released. 

Appeal  from  superior  court,  Pitt  county. 

Jamea  E.  Moore  and  J.  D.  Marpby,  for 
appellant.  Batcbelor  A  Devereax  and  La- 
tham  4t  Hkinner,  for  appellee. 

Shephrro.  J.  In  the  well-considered 
case  of  Battle  v.  Mayo,  102  N.  C.  418,  9  S. 
£.  Rep.  884,  It  was  held  that,  where  there 
Is  a  reference  by  consent,  the  findings  of 
fact  by  the  referee,  adopted  by  the  trial 
Indge,  are  final,  and  will  not  be  reviewed 
here.  It  was  also  distinctly  held  that, 
whUe  we  will  pass  upon  the  question 
whether  there  is  any  evidence  to  sostain 
such  findings,  theexceptions  in  this  respect 
must  be  taken  below,  and  will  not  be 
heard  for  the  first  time  In  this  conrt. 
There  being  no  such  excepttonsin  the  pres- 
ent case,  the  report  of  the  referee,  aa  ap- 
proved by  the  Judge,  Is  conclusive,  and  we 
can  only  review  the  findings  of  law.  The 
only  exception  insisted  upon  Is  addressed 
to  the  finding  of  law  that  "the  note  to 
Rountree  &  Co.  was  by  the  transactions 
between  the  said  Atkinson  and  the  defend- 
ant released  and  discharged,  and  the  se- 
curity thereunder  lost."  The  foregoing 
legal  conclusion  Is  based  upon  the  follow- 
ing finding  of  facts  by  the  referee :  "  I  find 
that  on  the  28th  day  of  February,  1882, 
said  B.  S.  Atkinson  was  Indebted  to  said 
O.  A.  Stanclll  In  the  amount  of  the  note 
assigned  tohlmand  variousotberamonnts 
by  note  or  account,  and  that  on  said  day 
the  said  Atkinson  and  defendant  came  to 
a  settlement  and  ascertainment  of  the 
debts  due  from  Atkinson  to  defendant 
Stanclll,  and  on  that  day  said  Atkinson 
executed  his  promissory  note  under  seal, 
payable  to  Stanclll,  for  amount  of  f3,119.- 
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11,  'Which  amount  included  tbe  amount  of 
the  Boon  tree  notCi  with  interest  to  that 
date,  and  some  additional  amounts  due 
Stancill  on  account  ot  his  (Stancill'H)  ten- 
ant, for  which  be  became  responsible.  J 
find  that  defendant,  G.  A.  Stancill,  accept- 
ed said  note  in  full  satisfaction  of  and  in  dis- 
cbarge of  said  Ronntree  &  Co.  note  and 
other  indebtedness,  and  from  that  time 
until  now  lie  bas  used  said  note  as  col- 
lateral, and  bas  treated  it  as  a  dischargee 
of  pre-existing  securities."  It  is  well  set- 
tled that  a  mortgage  may  be  discharged 
by  matter  iu  pala,  (Faw  v.  Wbittington, 
72  N.  C.  821;)  and  it  is  equally  well  estab- 
lished that  the  mere  change  in  tbe  form  of 
the  debt  does  not  satisfy  a  mortgage 
given  to  secure  it,  (Bristol  r.  Pearson,  107 
N.  C.  — ,  ante,  461 ;  Hyman  v.Devereux,  68 
N.  C.  624.)  Neither  does  tbe  incorporation 
In  the  new  note  uf  additional  indebtedness 
have  this  effect.  2  Jones,Mortg.  §030.  The 
presumption  is  against  tbe  discharge  of 
the  mortgage,  and  this  can  only  be  over- 
come by  proof  that  the  new  note  was  act- 
ually intended  by  the  parties  as  a  satisf  ac- 
tion and  extinguishment  of  the  former 
one.  Hyman  v.  Deverenz,  supra.  "It  is 
boweTcr  competent  for  the  parties  to 
agree  that  a  change  in  the  form  of  the 
mortgage  debt  shall  operate  as  a  payment 
of  the  debt,  although  the  mortgage  be 
not  canceled  in  form.  •  •  »  The  ques- 
tion of  intention  in  such  cases  always 
comes  in  with  controlling  force,  and  the 
intention  may  operate  as  well  to  extin- 
gnlsb  tbe  debt  as  to  keep  it  alive.  If  a 
note  be  taken  with  tbe  intention  that  it 
should  operate  as  payment  in  whole  or  in 
part  of  tbe  whole  debt,  then  the  mortgHge 
is  accordingly  paid,  wholly  or  in  part,  as 
tbe  case  may  be. "  2  Jones,  Mortg.  §  926. 
Applying  these  prindples  to  tbe  present 
case,  we  are  constrained  to  bold  that  the 
mortgage  debt  has  been  extinguished  by 
the  agreement  of  tbe  parties.  The  flnd- 
ingof  the  referee  isexpUcitupon  this  point. 
He  says  that  tbe  new  note  was  accepted 
"in  full  satisfaction  of  and  in  payment"  of 
tbe  former  one,  and  that  the  defendant 
bas  also  "  treated  it  as  a  discharge  of  pre- 
existing aecuritiee. "  Under  tbeflndlngs  of 
fact,  which  we  are  precluded  from  review- 
ing, we  must  affirm  the  Judgment. 
Affirmed. 


Beattie  v.  Cabolina  Cbnt.  R.  Co. 

(Supreme  Court  qf  North  Carolina.   Haroh  8, 
1891.) 

Bailboas  CoMrANiEB— Rioht  or  Wat— Aban- 

DOmUMT. 

1.  An  nnreoorded  agreement  by  a  land-owner 
to  relinqnish  to  a  railroad  company  a  rigbt  of 
Tvay  tbrongh  hia  lands  In  consiaeration  of  the 
advantage  to  be  derived  from  the  constrnotion  of 
the  road  does  not  vest  the  title  to  the  right  of 
way  in  the  company,  where  it  puts  up  a  grade 
only,  and  then  abanaona  work  for  25  years ;  and 
the  company  cannot  claim  such  title  under  Code 
M.  C.  1 160,  providing  that  a  .railroad  company 
»hall  not  be  Barred  of  its  real  estate,  right  of  way, 
easements,  etc.,  "which  may  have  been  con- 
demned or  otherwise '  obtained ' "  by  any  statute  of 
limitation  or  adverse  occupancy. 

2.  Wliere,  in  18S6,  a  land-owner,  by  an  un- 
recorded contract,  relinquishes  to  a  railroad  com- 
pany a  rixbt  of  way  through  his  land  in  consid- 
exauon  of  the  beneBt  to  be  derived  from  the  con- 
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struotion  of  tbe  road,  and  the  company  surveys 
the  line  and  puts  up  a  grade,  but  then  abandons 
the  work  till  1885,  and  the  land-owner  sells  the 
land  in  1809  to  one  who  cultivates  the  right  of 
way  and  the  graded  parts  of  It  oonUnnonsly  fh>m 
that  date  till  1885,  when  the  oonstmotlon  of  the 
road  Is  resumed  and  completed,  the  original  right 
of  way  is  lost,  and  the  owner  is  entitled  to  oom- 
pensation  for  the  taking  of  his  land. 

This  wa?  aproceeding  forcondemnatlon 
of  right  of  way,  tried  at  September  term. 
1888,  ot  thesuperior  court  of  Cleveland  coun- 
ty, before  Connor.  J.  Thefacts  agreed  wer^ 
as  follows:  (1)  That  on  27th  October, 
1855.  and  for  some  time  previous  thereto, 
tbe  land  described  in  the  complaint  was 
owned  and  possessed  by  William  H.  Cabi- 
niss,  under  whom  plaintiff  elaimn  tltle,^ 
having  purchased  in  1869,  tuid  tbatplaintiff 
is  now  tbe  real  owner  of  said  land.  (2> 
That  on  tbe  said  27th  October,  1856,  tbe 
said  William  H.  Cabiniss,  being  then  the 
owner  of  said  land,  executed  and  deliv- 
ered  to  the  Wilmiogton,  Charlotte  &  Ruth- 
erford Railroad  Company,  under  whom 
defendant  claims  title,  as  hereinafter 
stated,  a  paper  writing  of  which  the  fol- 
lowing is  u  copy,  to-wit:  "State  of  North 
Carolina,  Cleveland  county.  This  indent- 
ure witnessetb  that  we,  whose  names  are 
hereunto  subscribed,  do  hereby  relinquish 
to  the  Wilmington,  Charlotte  and  Ruther- 
ford Rallriiad  Company  the  right  of  way 
for  said  road  throngh  all  and  every  pi^ce 
or  parcel  of  land  respectively  owned  by 
us.  severally,  in  the  county  ot  Cleveland ; 
and  we  do  this  In  consideration  of  tbe 
prospective  advantage  which  may  accrue 
to  us  arising  from  tbe  road's  location 
through  our  county.  Witness  our  names, 
October  27, 1856.  Wm.  H.  Cabiniss."  (3) 
That  this  paper  writing  had  reference  to 
tbe  land  described  In  the  complaint,  and 
that  it  was  duly  proven,  probated,  and 
registered,  as  required  by  the  statute, 28th 
June.  1886.  (4)  That  said  Wilmington. 
Charlotte&Rutherlord  Railroad  Company 
thereupon  proceeded  to  locate,  and  did 
locate,  their  road  over  said  land  as  herer 
inafter  described ;  and  upon  said  land  a 
deep  cat  was  excavated,  and  a  long  em- 
bankment erected,  about  the  year  1866  to 
1*^80,  and  that  in  18i>5,  when  defendant 
completed  Its  road,  as  hereinafter  stated, 
the  said  cut  and  embankment  were  still 
distinct,  though  on  tbe  latter  bad  grown  up 
some  pine  trees  in  part,  and  tbe  other  part 
of  it  was  cultivated,  and  had  been  since 
1869.  (5)  That  tbe  other  facts  in  this  case 
are  exactly  as  stated  in  tbe  facts  agreed  up- 
on in  writing  by  tbe  undersigned  attorneys 
In  tbe  case,  C.  Hendrick  v.  C.  C.  R.  R.  Co.. 
now  pending  in  this  court,  and  we  hereby 
adopt  said  tacts  as  filed  In  said  case  as  the 
tacts  in  this,  in  addition  to  those  above 
stated,  with  the  following  exceptions,  to- 
wit:  First,  that  paragraph  No.  1  thereof 
be  stricken  out;  second,  that  tbe  portion 
in  reference  to  the  Forbis  heirs,  being  mi- 
nors and  non-residents,  be  stricken  out; 
t/i/rct,  that  the  plaintiff's  name  beaubstir 
tuted  in  place  of  "C.  Hendrick"  wherever 
the  latter  occurs.  Upon  these  facts  the 
following  order  was  made  by  Judge 
Clabk:  "Upon  the  foregoing  facts  agreed, 
the  same  being  presented  to  tbe  presiding 
Judge,  and  a  Jury  trial  being  waived,  it  U 


Digitized  by 


Google 


914 


SOUTHEASTERN  BEFOBTEB,  Vol.  12. 


(N.C. 


ad]adged  tbat  the  petitioner  is  entitled  to 
the  relief  demanded  in  his  petition.  And 
it  l8  further  ordered  that  E.  D.  Dickson, 
D.  S.  Lovelace,  and  S.  6.  Brice  be,  and 
they  are  hereby,  appointed  commiBslonerB 
to  value  the  right  of  way  over  the  land 
described  in  the  complaint  ol  petitioner, 
and  as  therein  described.  They  shall  pro- 
ceed accurding  to  the  directions  of  respond- 
ent's charter,  first  giving  to  the  parties 
twenty  days'  notice  of  the  time  and  place 
of  maklngsaid  valuation,  and  shall  report 
their  proceedings  hereunder  under  their 
bands  and  seals  to  this  court.  Walter 
Clark,  Judge  Presiding."  Exception  by 
defendant.  On  the  coming  in  of  the  re- 
port the  following  Judgment  was  entered : 
"This  cause  coming  on  for  final  hearing 
upon  report  of  the  commissioners  to  as- 
sess damages  to  the  plaintlfi  fnrthecanses 
stated  in  the  complaint,  and  nald  commis- 
sioners having  made  due  report  thereof. 
In  which  tbey  assess  plaintiff's  damages  at 
two  hundred  and  elghty-flve  dollars,  and 
there  being  no  exceptions  filed  to  said  re- 
port, it  Is  now,  on  motion  of  McBrayer  & 
Kybum,  attorneys  for  plaintiff,  ordered, 
considered,  and  adjudged  that  said  report 
be,  and  the  same  Is  hereby,  in  all  things 
confirmed,  and  that  the  plaintiff  have  and 
recover  of  the  defendant  the  said  sum  of 
two  hundred  and  eighty-five  (f286)  dol- 
lars, with  Interest  thereon  from  the 5th  day 
of  August,  1889,  (the  term  to  which  said 
report  was  returned,)  till  paid,  and  the 
costs  of  This  action,  to  be  taxed  by  the 
clerk."  The  defendant  appealed,  relying 
in  part  npon  the  exception  previously  en- 
tered to  the  ruling  of  Judge  Clark. 

R.  McBrayer,  for  appellee.  BatebelorA 
Derereax  and  T.  B.  Cobb,  for  appellant. 

Avert,  J.,  (after  stating  the  fketa  as 
above.)  In  Hendrick  v.  Railroad  Co., 
101 N.  C.  617,  8  S.  E.  Rep.  28«,  It  was  clearly 
settled  that  the  bargainee  of  an  original 
land-owner,  upon  whoseland  the  Wilming- 
ton, Charlotte  ft  Rutherford  Railroad 
Company  had  located  Its  line  and  done  a 
portion  of  the  grading  without  laying  the 
Bnperetrncture  before  the  year  lit60,  was 
not  barred  of  recovery  in  a  proceeding  in- 
stituted within  two  years  after  the  coifl- 
pletlon  of  the  line  over  his  land  by  the  de- 
fendant company,  wbicb  purchased  the 
franchise  of  the  original  company  making 
the  location,  and  succeeded  to  its  liability 
under  its  charter  to  pay  such  damage  as 
might  be  assessed  In  a  proper  procee<iing 
commenced  by  the  owner  within  two 
years  after  the  road  should  be  finished 
over  his  land.  While  it  Is  admitted  that 
the  action  was  begun  within  two  years 
after  the  portion  of  the  road  located  on 
plaintiff's  land  was  completed,  the  defend- 
ant Insists  that  the  plaintiff  is  estopped 
from  claiming  damages  for  said  right,  be- 
cause his  title  was  acquired  in  the  year 
1869,  through  and  under  one  William  H. 
Cablnlss.  who,  being  then  the  owner,  was 
one  of  the  persons  who  executed  on  the 
27th  of  October,  1855,  the  following  paper: 
"State  of  North  Carolina,  Cleveland  coun- 
ty. This  Indenture  wltnesseth  that  we, 
whose  names  are  hereunto  subscribed,  do 
hereby  relinquish  to  the  Wilmington,  Char- 
lotte and  Rutherford  Railroad  Company 


the  right  of  way  for  said  road  through  all 
and  every  piece  or  parcel  of  land  respective- 
ly owned  by  us,  severally.  In  tha  coanty  of 
Cleveland,  and  we  do  this  in  consideration 
of  the  prospective  ad  vantage  which  may  ac- 
crue to  us  arising  from  the  road's  location 
through  our  county.  Witness  oar  names, 
October  27, 1855.  Wm.  H.  Cabiniss.  ••  The 
Carolina  Central  Railroad  Company  suc- 
ceeded to  the  rights  of  the  Wilmington, 
Chnrlotte  ft  Rutherford  Railroad  Com- 
pany in  the  year  1878,  and  was  organized 
after  a  foreclosure  sale  in  the  year  1880. 
the  facts  being  fully  recited  in  Hendrick 
V.  Railroad  Co.,  supra.  Between  theyears 
1856  and  1860  the  original  company  sar- 
veyed  its  line  of  road  through  the  land  of 
the  plaintiff,  then  owned  by  said  Cablnlss, 
and  after  excavating  a  deep  cut,  and  mak- 
ing a  fill  on  the  premises,  suspended  work. 
Neither  the  Wilmington,  Charlotte  ft 
Rutherford  Railroad  Company  nor  the  de- 
fendant company  assumed  any  contrul  of 
the  right  of  way  on  plaintiff's  land,  nor 
caused  any  grading  or  other  work  of  con- 
struction to  be  done  on  said  land,  or  on 
any  part  of  their  line  between  Shelby  and 
Rutherfordton,  from  the  year  18W  till  the 
year  1885,  when  the  work  was  resamed  and 
the  grading  finished,  so  tbat  the  trains 
ran  from  Shelby  to  Rutherfordton  over  the 
plaintiff's  land  the  next  year.  During  this 
suspension  of  operations  for  25  years, Cab- 
lnlss sold  to  the  plaintiff,  who  had  been 
plowing  over  and  cultivating  a  portion 
of  the  land,  on  which  the  location  was 
made,  for  aboutl?  years,  when  the  defend- 
ant entered  upon  his  preuilses  and  began 
the  work  of  construction  afresh.  Passing 
over  the  question  whether  the  description 
in  the  contract  oliored  as  evidence  of  title 
by  the  defendant  was  too  vague  to  be  en- 
forced after  it  was  executed,  or  admitting 
for  the  sake  of  argument  tbat  it  was  suffi- 
ciently definite,  because  its  location  could 
be  made  certain  by  a  survey,  which  was 
contemplated  by  the  parties  in  entering 
into  the  agreement,  we  mast  still  bear  in 
mind  the  fact  that  the  paiier  writing  is  not 
a  deed,  because  it  Is  not  sealed,  and  wants 
apt  legal  words  to  make  it  an  effectual 
conveyance  of  an  interest  in  land.  At  the 
time  of  its  execution  It  could  have  been 
construed.  In  the  most  favorable  view  for 
the  company,  only  as  an  executory  con- 
tract to  convey  the  right  of  way.  when- 
ever the  road  should  be  located  and  fin- 
ished over  the  land  of  Cablnlss.  6  Amer. 
ft  Eng.  Enc.  Law,  p.  441,  (pt.l7,)  and  note 
8;  A  vent  v.  Arrington,  105  N.  C.  877.  lOS. 
E.  Rep.  091.  The  ouly  consideration  mov- 
ing Cablnlss  was  the  benefit  to  be  derived 
from  finishing  and  operating  the  line  of 
railroad  over  his  land.  Under  this  agree- 
ment, entered  into  October  27,  1855.  the 
contracting  corporation  marked  out  a 
proposed  line  across  bis  land  in  the  year 
1856,  and  during  the  four  years  immediate- 
ly following  made  the  excavations  hereto- 
fore mentioned-  The  work  of  construc- 
tion then  ceased  for  26  years,  during  which 
period  there  was  no  obligation  on  the  part 
of  the  Wilmington,  Charlotte  ft  Rutberford 
Railroad  Company  to  finish  its  line  from 
Shelby  to  Rutherfordton.  Neither  Cabl- 
niss  nor  his  grantee.  Beattle,  could  compel 
that  company  or  its  successor,  the  defend- 
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ant,  to.  complete  the  road  over  the  land, 
and  impart  to  it  thereby  the  enhanced 
value  which  it  was  supposed  would  be 
conseijuent  upon  its  completion.  The 
owners  of  the  land  would  nave  been  help- 
less, If  during  that  long  period  of  time  the 
line  had  been  diverted  north  or  south  of 
that  surveyed  and  partially  graded,  or  If 
Shelby  bad  become  the  settled  western 
terminus.  If  Cablniss  and  his  alienee  held 
JOO feet  extending  through  theland  subject 
to  the  right  of  the  corporation  to  treat 
them  as  tenants  at  sufferance  at  the  op- 
tion of  its  managers  for  17  years,  when 
would  that  relation  cease  by  non-user  on 
the  part  of  the  company  and  adverse  oc- 
•cupatlon  by  the  servient  owner?  it  was 
«ontended  for  the  defendant  on  the  argu- 
ment that  the  facts  in  this  case  brought  It 
within  the  principle  decided  in  Railroad 
Co.  v.  McCaBl{111.04  N.  C.  746,  and  therefore 
that  upon  the  execution  of  the  paperwrit- 
ing  by  Cablniss,  or  certainly  after  fixing 
the  location  by  a  survey  and  partial  com- 
pletion of  the  grading  <>n  bis  land,  the  con- 
tracting company,  and  subsequently  Its 
Auccessors,  acquired  an  easement  of  infinite 
duration,  and  a  right  in  the  land  that 
could  not  be  barred  by  adverse  possession. 
We  cannot  concede  the  correctness  of 
this  view  as  an  interpretation  of  the  Code 
or  an  Inference  or  deduction  from  the  au- 
thority relied  upon.  Railroad  Co.  v.  Mc- 
Oaskill,  supra.  Itis  provided  In  section  150 
of  the  Code  that  "no  railroad,  plank-road, 
turnpike,  or  canal  company  shall  be  barred 
of  or  presumed  to  have  conveyed  any  real 
estate,  right  of  way,  easement,  leasehold, 
or  other  interest  In  the  soil,  which  may 
have  been  condemned  or  otherwise  ob- 
tained for  its  use,  as  a  right  of  way,  depot, 
station-house,  or  place  of  landing,  by  any 
statute  of  limitation  or  by  occupation  of 
the  same  hy  any  person  whatsoever." 
Tbe  plaintiff's  land  has  never  been  con- 
<Iemned,  and  therefore,  unless  the  defend- 
ant company  had  obtained  tbe  easement 
otherwise  before  he  began  to  cultivate  the 
right  of  way,  he  will  not,  by  reason  of  this 
section,  be  deprived  of  whatever  beneflt 
might,  in  other  cases,  have  accrued  to  him 
from  his  adverse  poosession.  The  word 
'^ obtained"  must  hove  been  used  in  the 
sense  of  "secured"  or  "acquired."  The 
consideration  of  the  contract  was  by  its 
express  terms  the  prospective  advantage 
which  might  accrue  to  the  signers  arising 
from  tbe  location  through  their  county. 
No  beneflt  could  be  derived  by  the  owner 
from  the  mere  act  of  surveying  the  line 
CMsrosB  his  premises,  and  indicating  It  by 
stakes,  nor  even  from  tnaking  excavations 
or  Alls,  so  long  as  thecorporations  failed ,  as 
tliey  dldforSl  years,  to  complete  and  equip 
tbe  road  so  as  to  furnish  him  tbe  means 
of  shipping  the  products  of  tbe  soil,  and  of 
ready  communication  with  and  access  to 
the  commercial  centers  of  the  country. 
The  location,  in  the  restricted  sense  of  sur- 
veying and  adopting  the  line,  in  which  en- 
gineers use  it  in  this  country,  would  not 
of  itself  have  been  attended  with  tbe  slight- 
est advantage  to  the  owner.  The  defend- 
ant and  its  predecessor  failed  for  over  30 
years  to  finish  and  for  25  years  to  work' 
upon  or  assert  any  dominion  over  the 
right  of  way,  and  yet,  when  it  at  laeit 


reached  the  conclusion  that  the  work 
should  be  completed,  insisted  that  the 
courts  should  so  construe  section  ISOof  the 
Code  as  to  ti-eat  the  plaintiff  as  its  tenant 
at  sufferance  of  tbe  track  and  a  strip  of 
100  feet  on  either  side  of  it,  which  he 
had  been  cultivating  continuously  for  16 
years.  Neither  the  delendant,  nor  those 
under  whom  it  claims,  had  any  title  to  the 
easement.  Upon  the  completion  of  the 
road  over  plaintiff's  land  within  a  reason- 
able time  the  corporation  might  have  re- 
lied upon  the  equitable  right  arising  out 
of  the  agreement  either  in  a  suit  to  com- 
pel the  plaintiff  or  Cablniss  to  convey  the 
easement,  or  as  a  defense  in  a  proceeding 
instituted  by  either  of  them  to  have  the 
riglit  of  way  formally  condemned  and  the 
damages  assessed.  But  the  corporation 
had  not  obtained  the  easement,  and  had 
not  given  the  promised  quid  pro  quo  for 
it;  and,  while  its  managers  were  consid- 
ering the  question  whether  they  could  or 
would  ever  give  the  plaintiff  the  contem- 
plated advantagesot  acompleted  railroad, 
the  plaintiff  was  plowing  over  and  raising 
crops  upon  the  very  land  marked  out  for 
the  location  of  the  track,  an  assertion  of 
dominion  over  it  that  was  utterly  incon- 
sistent with  tbe  active  exercise  of  tbe  de- 
fendant's right  to  the  easement,  hy  which 
alone  It  could  perfect  its  title  to  it.  If  the 
easement  had  not  been  acquired  by  con- 
demnation, or  otherwise  obtained,  then 
the  statute  (Code,  §  150)  has  no  applica- 
tion, and  we  may  leave  its  provisions  ont 
of  view  In  determlninx  the  question  wheth- 
er the  conduct  of  the  parties  was  such 
that  the  defendant  would  be  deemed  to 
have  abandoned  or  allowed  to  become  ex- 
tinguished any  right  growing  out  of  the 
execution  of  tbe  agreement  by  Cablniss. 
In  other  states,  where  corporations  are 
not  protected  by  such  a  statute,  and  in 
England,  it  seems  to  be  settled  that  while 
mere  non-user  may  not  defeat  or  impair 
the  rights  of  a  railroad  corporation  in  a 
located  and  unfinished  or  unoccupied  line, 
the  owner  of  the  fee  may  retain  the  title 
(unincumbered  by  the  claim  to  an  ease- 
ment therein)  to  the  whole  or  any  part  of 
a  location  by  adverse  occupancy  for  the 
requisite  statutory  period,  where  tbe  con- 
duct of  the  company  has  been  such  as  to 
indicate  its  intention  to  abandon  the  use 
of  the  line;  and  this  rule  has  prevailed 
even  where  the  right  of  way  has  been  cou- 
demned,  and  in  some  instances  paid  for. 
2  Wood,  Ry.  Law,  §  240;  Norton  v.  Rail- 
road Co.,  13  Ch.  Div.  268.  The  failure  to 
complete  a  road,  and  permlttiug  the  own- 
ers to  use  the  land  upon  which  Its  line  is 
located  for  theprescribcd  statutory  period, 
and  for  purposes  inconsistent  with  its  oc- 
cupation and  useas  a  railroad,  is  evidence 
of  an  Intention  to  surrender  the  easement, 
and  has  been  held  to  be  an  abandonment 
of  It,  because  such  conduct  is  calculated  to 
Induce  the  belief  that  the  corporation  does 
not  propose  to  again  assert  its  rights. 
Mills,  Era.  Dom.  §  57;  Hooker  v.  Turnpike 
Co.,  12  Wend.  371;  Locks,  etc.,  v.  Nashua 
&L.  R.  Co.,  104  Mass.  1 ;  Benedict  v.  Heine- 
berg,  43  Vt.  231 ;  Ang.  Water-Courses,  §S 
262,  252/i;  Jennison  v.  Walker,  11  Gray, 
428;  Taylor  v.  Hampton,  4  McCord,  96. 
The  use  of  the  land  by  plowing  up  and 
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cuItlvatlnK  tha  very  portion  of  the  200  feet 
of  right  of  way  marked  out  for  the  track, 
WEB  utterly  InconBistent  with  its  actual 
occupation  as  the  road-bed  of  the  defend- 
ant cotnpaDy.  Grain  V.  Fox,  16  Barb.  187; 
Pope  V.  Devereux,  5  Gray,  409.  He  was 
planting  yearly  crops,  that  the  detendant 
must  of  necessity  destroy  If  It  should  de- 
termine to  complete  its  line  to  Ruther- 
fordton.  His  claim  that  the  right  to  the 
servitude  has  been  abandoned  and  lost  is 
founded  not  simply  upon  non-user  on  the 
part  of  the  defendant,  but  upon  the  claim 
that  this  adverse  occupation  and  use  of  the 
land  on  his  own  part  is  irreconcilable  with 
the  aclcnowledgment  of  the  right  to  the 
easement  in  the  corporation,  and  that 
therefore  he  is  entitled  to  the  benefit  of 
the  bar  of  any  statute  that  may  apply. 
Angell,  supra.  Is  214,  246,  252;  Bannun  v. 
Angler,  2  Allen,  12U.  The  fact  that  the 
plaintiff  bought  in  the  year  1869,  when 
there  had  been  a  cossatlon  of  the  work  of 
construction  for  19  years,  according  to 
many  authorities,  made  it  incumbent  on 
tlie  corporation  claiming  the  easement  to 
show  an  intention  to  resume  control  of 
the  right  of  way  within  a  reasonahle  time. 
Corning  v.  Gould,  16  Wend.  681;  T«ylor  v. 
Hampton,  supra;  Bank  v.  Nichols,  64  N. 
Y.  65.  Where  rights  uf  way  are  actually 
condemned,  Lewis,  in  his  work  on  Emi- 
nent Domain,  §  656,  says:  "The  weight 
of  authority  undoubtedly  Is  that  in  the 
absence  of  statutory  provisions  on  the 
question  the  effect  of  proceedings  for  con- 
demnation Is  simply  to  fix  the  price  at 
which  the  party  condemning  can  take  the 
property  sought,  and  that  even  after  con- 
firmation or  Judgment  the  purpose  of  tak- 
ing the  property  may  be  abandoued  with- 
out incurring  any  liability  to  pay  the  dam- 
ages awarded. "-  The  author  states  that 
the  doctrine  laid  down  by  him  is  sustained 
in  all  of  the  appellate  courts  of  the  states 
where  thequestion  has  arisen  e.xcept  those 
of  New  York  and  Nebraska.  Id.  p.  844; 
Chicago  V.  Bartlau,  80  111.  482.  An  execu- 
tory agreement  to  convey,  founded  upon 
the  consideration  of  completing  a  road 
over  the  land,  places  the  parties  in  rela- 
tions, In  some  respects,  similar  to  those 
which  ordinarily  exist  after  condemnation 
proceedings,  and  before  a  corporation  has 
elected  tu  use  the  easement  and  has  paid 
for  it,  or  incurred  a  liability  to  make  com- 
pensation for  it.  Where  there  is  neither  a 
conveyance  of  the  easement,  nor  an  execu- 
tory contract  in  reference  to  conveying  it, 
the  corporation  does  not  acquire  a  perfect 
title  until  it  either  satisfies  the  judgment 
for  damages  for  acondemned  right  of  way 
across  a  tract  of  land,  or  finishes  its  road 
over  it,  or  in  some  way  Incurs  such  lia- 
bility to  pay  the  resulting  damages,  when 
assesHed.  Lewis,  supra,  §  808.  Cabinlss 
agreed  in  effect  that  the  M^llmlngton, 
Charlotte  &  Rutherford  Railroad  Com- 
pany should  have  the  right  to  the  ease- 
ment whenever  It  should  give  him  the  ad- 
vantages and  benefit  arising  from  finish- 
ing Its  line  over  his  land.  Our  case  falls 
within  the  lule,  which  seems  to  be  settled 
by  authority,  that  perfect  title  to  a  right 
of  way  can  be  acquired  only  (1)  by  a 
formal  deed  of  conveyance  from  the  owner; 
(2)  bv  condemnation  and  the  actual  pay- 


ment of  last  compensation  ascertained  in 
the  mode  appointed  by  law;  (3)  by  the 
performance  of  an  act  or  payment  <it  a 
sum,  or  by  furalshlng  any  consideratiun 
agreed  upon  in  some  executory  contract 
which  a  court  of  equity  will  enforce  be- 
tween the  owner  and  the  corporation :  or 
(4)  where  the  general  law  or  charter  sanc- 
tions such  a  course  by  completing  the 
road  over  his  land,  and  thereby  incurring 
the  lialiility  to  pay  damages  whenever 
assessed  on  petition  and  adjudged  to  be 
due.  Bensley  v.  Water  Co.,  13  Gal.  306 
Lewis,  supra,  pp.  404,  405,  S§  306,  656 
O'Neill  V.  Freeholders,  41  N.  J.  Law,  172 
Railroad  Co.  v.  Teters,  68  111.  144.  The 
charter  (La ws  1854-55,  c.  225,  §  28)proYideti 
"that  in  the  absence  of  any  contract  or 
contracts  in  relation  to  the  land  through 
which  said  road,  or  any  of  its  branches, 
may  pass,  signed  by  the  owner  thereof,  or 
bis  agent,  or  any  claimant  or  person  in 
possession  thereof,  which  may  t>e  con- 
firmed by  the  owner  thereof,  it  shall  be 
presumed  that  the  land  over  wblcb  said 
road,  or  any  of  its  branches,  may  be  con- 
structed, together  with  a  spaceol  one  hun- 
dred feet  on  each  side  of  the  center  of  said 
road,  has  been  granted  to  said  company 
b.v  the  owner  or  owners  thereof,  and  rhe 
said  company  shall  have  good  right  and 
title,  and  shall  have,  hold,  and  enjoy  the 
same  so  long  as  the  same  shall  be  used  for 
the  purposes  of  said  road,  and  no  long^er, 
unless  the  person  or  persons  owning  the 
land  at  the  time  that  part  of  the  road 
which  may  be  on  said  land  was  finished, 
or  those  claiming  under  him,  her,  or  ttaem. 
shall  apply  for  an  assessment  of  the  value 
uf  said  lands,  as  hereinbefore  directed. 
within  two  years  next  after  that  part  of 
said  road  which  may  be  on  the  said  land 
was  finished,"  etc. 

It  appears,  therefore,  that  where  there 
is  a  contract  the  charter  leaves  It  to  be  in- 
terpreted, as  any  othur  agreement  between 
the  parlies  would  be,  according  to  its 
terms.  How,  then,  would  an  agreement 
on  the  part  of  one  person,  that  he  relin- 
quished therlght  to  a  private  way  over  his 
land  to  an  adjacent  land-owner,  fur  the 
consideration  of  getting  a  good  outlet 
for  himself  to  a  neighboring  town,  l>e  con- 
strued if  the  party  pruposing  to  construct 
the  road  should  grade  a  portion  of  it 
within  6  years,  and  then  desist  fur25  years, 
and  until  a  grantee  of  his  neighbor  bad 
plowed  over  the  proposed  line  of  road,  and 
cultivated  the  land  for  16  yearn?  If,  in 
such  a  case,  the  person  seeking  to  get  the 
outlet  would  be  deemed  to  have  aban- 
doned bis  right  under  the  original  con- 
tract, and  driven  to  the  necessity  uf  pui> 
suing  the  plan  pointed  out  by  statute 
for  the  condemnation  of  cart-ways,  then 
we  think  that  in  this  case,  as  l>etween 
tbeplaintiti  and  the  detendant  company, 
their  relations  and  rights  woald  be  the 
same  as  it  no  paper  had  t>een  signed  by 
Cabinlss  in  1866l.  When  the  plaintiff  bought 
the  land  in  1869,  the  corporation  bad  de- 
sisted from  the  work  of  cbnstmctlon  for 
nine  years  before,  and  during  the  five  years 
that  had  then  elapsed  after  the  close  of  the 
war  haa  asserted  no  claim  to  the  right  of 
way,  and  had  taken  no  steps  looking  to 
the  completion  of  its  road  over  it.    It* 
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conduct  had  been  fiuch  as  to  Induce  tbe  rea- 
aonable  belief  In  bis  mind  that  their  claim 
had  been  extinguished,  and  that  he  would 
take  the  land  discharged  from  any  right 
to  subject  It  to  the  servitude  without  com- 
pensation by  the  subsequent  completion 
of  tbe  road  over  it.  The  predecessor  of 
the  defendant  had  allowed  an  unreason- 
able  time  to  elapse  without  evincing  any 
Intention  to  resume  control  of  the  right  ot 
way,  and,  after  the  plaintiff  paid  bis 
money  for  land  apparently  subject  to  no 
such  right,  It  would  be  inequitable  to  al- 
low the  defendant  to  appropriate  his  land 
without  compensation.  Hooker  v.  Turn- 
pike Co.,  12  Wend.  371.  Even  if  mere  non- 
naer  would  not,  as  between  the  original 
parties  to  the  contract,  have  extlngnished 
tbe  right,  (which  is  not  admitted,)  tbe 
rule  Is  different  where  the  land  Is  sold  to  a 
purchaser  for  value,  who  is  misled  by  the 
conduct  of  the  corporation.  Corning  v. 
Gould,  supra.  It  appears  as  a  fact  agreed 
that  the  contract  signed  by  Cabin iss  was 
not  registered  until  the  28tb  of  June,  1886, 
while  it  does  not  appear  that  the  plaintiff 
bad  actual  notice  that  any  agreement  had 
been  entered  Into  between  the  Wilming- 
ton, Charlotte  ft  Ratherford  Railroad  Com- 
pany and  CablnisB  when  he  purchased. 
Tbe  deserted  excavation  was  not  In  the 
actual  possession  of  tbe  corporation.  The 
plaintiff,  seeing  tbe  unfinished  grading  done 
upon  the  land,  mlghtnaturally  infer,  in  the 
absence  of  any  record  of  condemnation  pro- 
ceedings or  regtstratlon  ot  a  conveyance, 
(it  such  registration  would  have  been 
noticed,)  that  Cablniss  was  awaiting  the 
completion  ot  tbe  road  over  the  land  to 
institute  proceedings  for  damages,  and 
that  the  right  to  exar.t  compensation,  If 
tbe  work  should  be  resumed,  passed  with 
tbe  title  to  tbe  land  to  him.  Bendrick  v. 
Railroad  Co.,  supra.  Being  misled  by  tbe 
long  delay  of  said  corporation,  and  hav- 
ing no  actual  notice  of  the  equitable  inter- 
est claimed  by  it,  we  think  that  the  plain- 
tiff took  the  title  tree  from  any  right  grow- 
ing ont  of  said  contract  to  subjectit  to  the 
servitude  without  compensation  other 
than  the  benefit  arising  from  complettug 
tbe  road.  Francis  v.  Love,  8  Jones,  £q. 
321.  As  we  have  already  stated  that  the 
defendant  could  not,  at  best, claim  that  he 
held  a  deed  ot  conveyance  tor  the  right  of 
way,  bnt  only  the  equitable  right  to  de- 
mand a  conveyance  upon  the  completion 
of  tbe  road  over  the  pla'ntift's  land,  he 
might,  in  order  to  determine  his  rights, 
bave  taken  theinitlative  when  tbe  portion 
of  the  road  on  plaintiff's  land  was  fin- 
ished, and  have  brought  an  action  to  com- 
pel theplalntlH  to  convey  tbe  easement, or 
ne  might  have  taken  the  chances  ot  acquir- 
ing theeasement  by  the  laches  of  the  plain- 
tiff if  the  latter  failed  to  file  his  petition 
within  two  years,  and,  when  the  latter  In- 
fltituted  proceedings,  have  set  up  tbe  con- 
tract as  a  defense,  as  he  has  done.  But  In 
«itber  event,  whether  the  corporation  is 
tbe  actor  or  not,  its  claim  is  equivalent  to 
a  prayer  for  the  specific  performance  ot  the 
contract.  It  is  well  settled  that  delay  on 
tbe  part  of  a  vendee  or  proposed  purchaser, 
accompanied  by  acts  apparently  incon- 
sistent with  the  purpose  of  performing  the 
contract,  will,  II  net  waived  by  the  ven- 


dor, deprive  the  former  of  tbe  right  to  de- 
maud  a  specific  performance  ot  tbe  con- 
tract. Francis  v.  Love,  8  .Tones,  Eq.  321; 
Love  V.  Welch,  97  N.  C.  200,  2  8.  E.  Rep. 
242;  Holden  v.  Purlfoy,  aote,  848,  (decided 
at  this  term;)  Mlzell  v.  Burnett.  4  Jones, 
(N.  C.)  249.  In  the  case  of  Crain  v.  Fox, 
16  Barb.  187,  It  was  held  that  plowing 
over  a  right  of  way  was  not  an  act  incon- 
sistent with  the  claim  to  the  easement,  and 
In  Coming  v.  Gould,  supra,  that  the  erec- 
tion of  a  fence  across  it  constituted  an  ad- 
verse holding.  See,  also.  Pope  v.  Deve- 
reux,  6  Gray,  409.  Kent  says,  (volume  8, 
652:)  "If  the  act  which  presents  the  servi- 
tude be  Incompatible  with  the  nature  or 
exercise  of  It,  and  be  by  the  partytowbom 
tbe  servitude  is  done,  it  is  sufficient  to  ex- 
tinguish it,  and  when  it  is  extinguished  for 
a  moment,  it  is  gone  forever. "  The  same 
principle  is  laid  down  in  numerous  cases. 
Canny  v.  Andrews,  123  Mass.  156.  In  the 
case  ot  Hendrick  v.  Railroad  Co.,  supra, 
it  was  held  that  non-user  for  10  years  was 
an  abandonment  by  a  railroad  company  of 
its  right  of  way.  Horner  v.  Stlllwell,  86 
N.  J.  Law, 307 ;  Veghte  v. Water-Power  Co., 
19N.J.Eq.l48:  Mills.supra.S 67.  Webave 
not  overlooked  the  fact  that  the  statute 
of  limitations  was  not  running  from  May, 
1861,  till  January  1, 1871.  But  we  forbear 
to  pass  npon  the  effect  ot  the  adverse  pos- 
session as  a  bar  to  theassertion  of  defend- 
ant's claim  under  tbe  contract,  as  to  point 
oat  a  particular  statute  as  applicable,  and 
rest  our  decision  upon  other  grounds. 

1.  The  conduct  ot  the  company  through 
which  defendant  claims  bad  been  sacb  as 
reasonably  to  lead  the  plaintiff  to  believe, 
when  he  bought  in  1860,  that  it  bad  aban- 
doned the  purpose  of  completing  the  road. 

2.  The  plaintiff  bought  without  actual 
notice  of  tbe  contract  with  Cablniss,  and 
the  fact  that  grading  liad  been  done  on 
the  land  did  not  preclude  the  idea  that  the 
damages  might  be  assessed  if  it  should  be 
completed  under  the  charter. 

8.  It  Cablniss  were  snbstitnted  as  plain- 
tiff In  place  ot  Seattle,  or  If  It  appeared 
that  the  latter  had  actual  notice  of  tbe 
contract,  we  think  the  courts  should  not, 
in  the  wise  and  just  exercise  of  their  dis- 
cretionary power,  enforce  the  agreement 
with  Cablniss  for  tbe  benefit  of  tbe  defend- 
ant, after  so  long  a  delay  on  the  part  of 
the  latter  and  those  through  whom  it 
claims,  in  performing  its  implied  stipula- 
tion to  finish  tbe  road  within  a  reasonable 
time,  and  when  their  conduct  was  calcu- 
lated to  lead  tbe  owner  to  believetbat  the 
claim  of  an  equitable  right  in  bis  land  un- 
der tbi  contract  bad  been  abandoned. 

There  is  no  error,  and  the  judgment 
must  be  affirmed. 


MORBIS  V.  CONNQR. 

(Swpreme  Count  of  North  CaroWui.    Uarch  8, 
1891.) 

CaiTtN,  MoBTOAOBS— Dbscbiftion— SnrrioiBMCT. 

A  mortgage  on  a  printinK  ontflt  enumerat- 
ing the  articles  by  their  general  terms  as  "im- 
posing stones, "  "rules,  slugs,  leads, "  eta,  is  com- 
petent on  Its  face,  and  should  not  be  excluded  on 
the  ground  that  it  Insufficiently  describes  the  ar- 
ticles. 
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TbiB  waB  an  action  of  claim  and  deliv- 
ery, tried  at  November  term,  1890,  of  the 
saperior  court  of  Harnett  county,  before 
BoYKiN,  Judge.  The  plaintiff,  R.  F.  Mor- 
ris, was  introduced  aaa  witness,  and  testi- 
fied that  he  was  a  printer:  that  be  sold 
to  J.  J.  Stone  a  printing  outfit,  for  the 
payment  of  the  purchase  money  of  which 
a  mortgagee  was  given.  A  chattel  mort- 
gage in  the  usual  form,  and  properly  proven 
and  registered,  was  offered  in  evidence,  and 
defendant  objected  to  Its  admission.  The 
property  conveyed  was  described  in  said 
mortgage  aH  follows:  "1  Washington 
hand-press,  2  imposing  stones  and  stands, 
4  cases  of  long  primer  type,  1  case  of  brevier 
type,  1  case  of  nonpareil  type,  2  stands  and 
cases,  1  pair  chases,  rules,  slugs,  leads,  dis- 
play type,  and  other  articles  of  printing 
outfit,  this  day  purchased  from  said  R.  F. 
Morris."  The  witness  testified  furt her  as 
follows:  "Washington  hand-presses  are 
made  by  different  firms,  and  are  of  differ- 
ent numbers  and  of  diSorent  sizes.  Jnipoa- 
Ing  atones  and  stands  are  of  different  sizes 
and  of  different  colored  stone.  Primer 
type  is  of  different  nicks.  Stands  are  differ- 
ently constructed,  by  different  manufact- 
urers, and  are  of  different  sizes.  Chases 
are  of  different  sizes,  ordered  according  to 
the  number  of  columns  of  press.  Rules, 
hIukb.  leads,  etc.,  are  sold  by  the  pound, 
and  of  different  parts  and  sizes."  The 
Bubseqaent  ruling  of  the  court  is  stated  in 
the  case  on  appeal  as  follows:  "Mort- 
gage from  Joseph  J.  Stone  to  R.  F.  Morris 
offered  and  objected  to  by  defendant.  OL>- 
Jection  sustained,  and  plaintilt  excepts. 
Plaintiff  talies  nonsuit,  and  appeals." 

N.  Y.  GuUey,  for  appellant. 

Avert,  J.,  (atter  st&ttng  tbe  iaota  as 
above.)  We  can  draw  no  other  Inference 
from  tbe  unsatisfactory  statement  of  tbe 
case  on  appeal  than  that  bis  honor  below 
excluded  the  chattel  mortgage,  because 
the  description  of  tbe  property  conveyed 
was  upon  its  face  too  vague.  While  it 
seems  that  the  conrt  beard  testimony,  it 
was  not  directed  to  tbe  identification  of 
the  articles  mentioned  in  the  mortgage, 
and  the  judge  subsequently  stated  in  ex- 
plicit terms  that  tbe  objection  sustained 
was  to  tbe  competency  of  tbe  mortgage, 
and  not  to  tbe  eufflclency  of  the  evidence 
offered  to  be  snbmitted  to  tbe  jury  upon 
tbe  question  of  its  separation  from  other 
similar  property,  and  consequent  complete 
identification.  Although  articles  of  per- 
sonal property  may  not  be  described  in  a 
conveyance  or  an  executory  contract  for 
Bale  in  sncb  terms  as  to  Iden  tify  and  dis- 
tinguish tbem  from  other  similar  proper- 
ty, and  the  descriptive  words  used  may  not 
golnt  to  evidence  aliunde  by  which  they  can 
e  identified,  the  contract  or  conveyance 
win  not  be  declared  void  upon  its  face, 
but  will  be  enforced  if  there  is  parol  testi- 
mony, sufficient  to  satisfy  the  jury,  that 
the  property  was  in  fact  separated  at  the 
time  when  the  contract  or  conveyance  was 
executed,  su  that  the  contracting  parties 
mutually  understood  what  it  was,  and 
clearly  identified  It.  Carpenter  v.  Medford, 
99  N.  C.  495,  6  S.  E.  Rep.  786;  Dunkart  v. 
Rineheart,  89  N.  C.  354;  Harris  v.  Wood- 
ard,  9«  N.  C.  232, 1  S.  £.  Rep.  544;  Goff  v. 


Pope.  83  N.  C.  128.  Thecoarts  have  drawn 
a  distinction  between  deeds  and  contracts 
relating  to  realty  and  those  that  affect  per- 
sonalty. Ti:e  rule  in  reference  to  tbe  de- 
scription of  persona]  property  in  written 
contracts  or  bills  of  sale  is  less  rigid  than 
those  applicable  to  any  interest  in  land 
falling  within  the  inhibition  of  tbe  statute 
of  frauds,  because  all  agreements  for  the 
sale  of  personalty  can  be  proven  by  oral 
testimony.  Carpenter  v.  Medford  and 
Dunkart  v.  Rineheart,  supra.  In  Blow  v. 
Vaughan.  105  N.  C.  204, 10  S.  E.  Bep.  89:. 
one  of  the  reasons  for  requiring  nicety  in 
the  identification  of  land  conveyed  by  deed 
was  stated  us  follows:  "Tbe  rule  that  tbe 
descriptive  words  In  a  deed,  with  tbe  aid 
of  evidence  aliunde,  to  which  tbey  point, 
must,  in  order  to  establish  tbe  validity. 
Identify  the  boundaries  of  the  land  con- 
veyed, has  been  sanctioned  by  tbla  court, 
not  only  upon  tbe  Idea  that  there  miiat  be 
a  certain  subject-matter  in  the  deed,  but 
because  Its  observance  is  essential  to  the 
proper  enforcement  of  thestatuteof  frauds. 
The  evasion  is  as  palpable  and  as  danger- 
ous a  violation  of  tbe  statute  when  it  is 
accomplished  by  amending  a  void  contract 
as  when  the  entire  contract  is  proven  by 
parol  evidence. "  The  mortgage  was  com- 
petent upon  its  face,  and  after  being  ad- 
mitted, if  in  fact  tbe  plaintiff  failed  to  offer 
any  testimony  tending  to  show  that  at 
tbe  time  when  it  waa  executed  tbe  con- 
tracting partiea  idfutified  and  mutually 
agreed  aa  to  tbe  particular  property 
that  paaaed  by  it,  then  it  was  tbe  province 
of  tbe  court  to  ao  inatruct  tbe  Jury.  But, 
if  ancb  was  tbe  ruling  of  bis  honor.  It  does 
not  so  appear  from  the  statement  of  tbe 
caae.  There  ia  error,  for  which  a  new  trial 
muat  be  granted. 


MooBE  V.  Johnson  9t  at. 

(Supreme  Court  of  Appeals  of  fTmt  ViraMa. 
Feb.  9,  1881.) 

TTsuBT— Plbi.  bt  Subbtibb — TXxyr  Pboxisb. 
Plaintiff  loaned  defendants'  principal  a  sum 
of  nuniey  at  a  usurious  rate  of  Interest,  and  to<dc 
a  bond  from  the  principal,  with  defendants  •» 
sureties.  The  principal  executed  a  deed  of  trust 
to  the  sureties.  SuMeouently  defendants,  wish- 
ing to  foreclose  the  deed  of  trust,  requested 
plaintiff  to  surrender  to  them  the  bond,  and  to 
take  instead  their  note,  so  that  they  miefat  pur- 
chase the  land  nnder  toe  foreclosure,  and  use  the 
bond  in  payment.  This  was  done,  and  plaintiff 
afterwards  Drought  suitagalnst  delendaats  on  the 
new  note.  Usanous  interest  had  been  paid  by 
defendants  on  the  old 'bond,  field,  by  a  divided 
court,  that  the  new  note  was  not  a  payment  of  the 
old  bond,  and  that  defendants  were  entitled  to 
credit  for  the  usurious  payment,  under  Code  W. 
Va.  o.  96,  S  6,  permitting  any  defendant  tu  plead 
usury,  and  to  have  credit  for  all  paymeuta  in  ex- 
cess 01  the  legal  rate. 
(Syllabus  b\i  the  Court.) 

Error  to  circuit  court,  Greenbrier  county. 
Henry  Gilmer,  for  plaintiff  in  error.    L. 
J.  Williama,  for  defendants  in  error. 

Hoi.T,  J.  This  was  an  action  of  debt 
brought  in  tbe  circuit  court  of  Greenbrier 
county,  and  tried  by  tbe  court  In  lien  of  a 
jury,  on  tbe  2d  day  of  May,  1890,  on  a  plea 
of  usury,  under  our  statute,  put  in  by  de- 
fendant Johnson  alone,  and  without  otb- 
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er  plea.  The  flnding  and  Judgment  were 
for  dpfendaDtfl,  to  which  plaintiff  below 
excepted,  and  hla  bill  of  exceptions  brings 
all  the  evidence  Into  this  record  brought 
here  on  writ  of  error  allowed  to  him.  The 
facta  are  as  follows:  On  6ih  October,  1881, 
plaintiff,  Moore,  loaned  to  oueC.  C.  Maddy 
91,500  for  one  year,  at  10  per  cent.  Interest, 
4  per  cent,  in  excess  of  what  our  law  al- 
lows. The  interest  for  the  year,  f  150,  was 
put  into  the  aote,  (single  bill.  It  appears 
to  have  been.)  This  note,  hereafter  called 
"old  note,"  was  dated  6th  October,  1881, 
was  for  $1,630,  due  12  months  after  date, 
and  executed  to  Moore,  the  lender,  by 
Maddy,  the  borrower,  together  with  de- 
fendants here,  Johnson  and  Brown,  as  his 
sorettes.  It  shows  by  an  Indorsement  on 
the  back  the  following  payments,  and  no 
otbersareclaimed;  6th October.  1883, f 82.50 
by  Johnson,  $82.60  by  Browu ;  6th  October, 
1884.  f  165  by  Johnson ;  6th  October,  1886, 
$165  by  Johnson ;  and  6th  October,  1886, 
982.50  by  Jobnsrtn.  On  the  pame  day,  6th 
October,  1881,  the  borrower,  Maddy,  to- 
gether with  his  wife,  sold  and  conveyed 
to  M.  T.  Fenner,  of  Gallia  county,  Ohio, 
certain  real  estate  in  the  deed  mentioned 
and  described,  lying  in  that  county.  In 
trust  to  secure  Brown  and  Johnson  as  in- 
dorsers  and  sureties  from  any  loss  or  dam- 
age they  might  thereby  sustain.  Maddy, 
the  borrower,  was  and  is  insolvent.  He 
never  directly  paid  anything, but  Johnson 
and  Brown,  his  sureties,  paid  all,  as  al- 
ready stated.  In  1886  the  old  lady  who 
bad  dower  In  the  Ohio  land  died,  leaving 
It  unincumbered,  except  a  small  Judgment 
lien,  having  priority  over  the  deed  of 
trust.  Johnson  and  Brown  wished  to 
foreclose  and  buy  at  the  .sale,  but  John- 
aon  was  advised  that  he  would  have  to 
lift  the  old  Maddy  note  (bond)  in  order  to 
buy  in  the  Ohio  land  under  these  proceed- 
ings. Johnson  and  Brown  acted  on  this 
opinion;  went  tu  Moore,  the  creditor; 
told  him  the  dower  was  off  the  Ohio  land ; 
that  they  wanted  to  bring  it  to  sale  on- 
der  the  dtsed  of  trust,  and  buy  It  In  for  the 
old  note;  but.  In  order  to  do  this,  re- 
quested Moore  to  give  them  np  the  old 
note  and  take  their  note.  To  this  Moore 
agreed;  gave  them  up  the  old  note;  took 
a  new  note  for  $1,782.50,  dated  6tb  Octo- 
ber, 1886,  doe  ou  demand,  which  is  the 
note  sued  on.  Johnson  then  took  the 
Maddy  note  to  Ohio,  bought  the  Ohio 
land  worth,  say,  $2,500,  valued  at  that  for 
taxation,  and  paid  (or  it  with  the  Maddy 
note,  except  a  prior  lien  and  costs,  togeth- 
er amounting  to  about  $350.  Johnson 
■ays  he  considered  it  a  renewal  of  the  old 
note.  Defendant  Brown,  who  does  not 
Join  In  the  plea,  says  the  consideration  of 
the  new  note  was  the  surrendering  up  of 
tbe  old  note  to  them  for  the  purpose  of  en- 
abling them  to  boy  in  the  Ohio  land  under 
tbeir  deed  of  trust.  Moore  says  he  ex- 
pressly sold  them  the  old  note  at  tbeir  in- 
stance, to  enable  them  to  buy  tbe  land. 

Our  legal  rate  of  interest  is,  and  for  a 
long  period  has  been,  6  per  cent,  per  an- 
num, and  all  contracts  made  directly  or 
Indirectly  for  the  loan  or  forbearance  of 
money  or  other  things,  are  at  that  rate 
when  none  is  mentioned,  and  are  void  as 
to  any  excess  of  interest  agreed  to  be  paid 


above  that  rate,  and  void  no  further. 
The  defense  of  usury  is  peraonal,  but  that 
includes  the  sureties  sued  on  the  usurious 
contract.  Thus  onr  present  statute  con- 
forms to  tbe  equitable  doctrine  that  he 
who  seeks  equity  must  do  equity.  That 
there  may  be  no  trouble  as  to  the  mode  of 
defense  and  procedure,  the  statute  further 
provides  that  tbe  debtor  may,  as  he  has 
done  In  this  case,  say  in  a  general  way  in 
his  plea  that  the  contract  on  which  the 
action  is  brought  was  for  the  payment  of 
interest  at  a  greater  rate  than  is  allowed 
by  law,  to  which  the  plaintiff  shall  reply 
generally,  but  may  give  in  evidence  any 
matter  which  could  be  given  in  evidence 
under  a  special  replication,  and  under  his 
plea  the  defendant  may  give  In  evidence 
any  fact  showing,  or  tending  to  show, 
that  the  contract  was  for  a  usurious  con- 
sideration ;  and  upon  such  plea  the  court 
Shall  direct  a  special  issue  to  try  and  as- 
certain (1)  whether  or  not  the  contract  is 
usurious;  (2)  if  usurious,  to  what  extent; 
and  (3)  whether  or  not  interest  has  been 
paid  on  the  contract  above  6  percent., 
and,  if  so,  to  what  extent.  And  if  a  ver- 
dict be  found  upon  the  plea  of  usuiy  for 
the  defendant,  a  Judgment  shall  be  ren- 
dered for  the  plaintiff  for  the  principal 
sum  due,  with  interest  at  tbe  rate  of  6  per 
cent,  per  annum,  and,  if  any  interest  ha4 
been  paid  above  that  rate,  the  excess  over 
and  above  that  rate  shall  be  entered  as  a 
credit  on  the  sum  due;  and,  if  nothing  be 
found  due  after  applying  all  credits  and 
all  excesses  of  Interest  above  6  percent.. 
Judgment  shall  be  entered  for  the  defend- 
ant. The  old  remedy  In  equity  for  discov- 
ery and  release  Is  also  retained.  This 
statute  by  its  terms,  as  I  think,  disposes 
of  all  the  questions  raised. 

1.  The  sureties  may  avail  themselves  of 
this  defense,  not  only  because  they  are 
parties  to  the  contract,  but  because  they 
are  contemplated  and  designated  by  tbe 
statute  under  the  term  "defendant." 

2.  If  tlie  borrowera  have  paid  off  tbe 
UBortons  debt,  they-  cannot,  by  an  inde- 
pendent suit,  recover  It  back,  nor  when 
they  are  sued  can  they,  after  getting  cred- 
it tor  all  excess  u!  interest  paid,  have  Judg- 
ment against  plaintiff  for  any  overplus. 

There  can  be  no  bar  to  what  Is  to  be 
credited  as  a  payment.  If  the  new  note 
sued  on  was  but  a  renewal,  a  new  note 
evidencing  the  old  loan,  with  $82.60  back 
interest  on  the  old  note  added,  the  excess 
of  interest  paid  nn  the  old  note,  as  well  as 
that  paid  on  the  now,  would  have  to  be 
credited.  But  that,  In  my  view,  is  not  the 
case  here.  Defendants  Johnson  and  Brown 
asked  the  creditor,  Moore,  in  effect,  to  take 
their  new  note,  without  Maddy,  in  abso- 
lute and  unconditional  payment  and  dis- 
charge of  tbe  old  or  Maddy  note,  and  eq- 
uitable transfer  thereof  to  them  for  their 
own  purpose  and  for  their  own  benefit, 
and  to  Moore's  disadvantage,  so  far  as  it 
was  a  release  of  Maddy  as  his  debtor,  and 
so  far  as  it  was  a  relinquishment  to  them 
of  his  right  to  look  to  the  deed  of  trust  on 
the  Ohio  land  for  his  pay.  To  this  Moore 
assented,  and  a  newnote  was  given.  That 
was  as  absolute  and  unconditional  a  pay- 
ment of  the  old  note  by  Johnson  and 
Brown  as  if  it  had  been  in  legal  tender,  op- 
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eratlng;  as  an  eqnitable  transfer  thereof  to 
them,  and  was  an  full  and  as  absolute 
payment  by  Moore  to  them  of  the  excess- 
ive Interest  paid  on  the  old  note  as  If 
Moure  had  counted  it  out  to  tbem  dollar 
by  dollar.  There  could  have  been  no  de- 
vice orevasion  unless  It  was  on  their  part, 
and  I  am  sure  they  were  acting  In  good 
faith,  although  for  their  own  advantage, 
and  that  they. have  on  this  trial  related 
the  facts  just  as  they  occurred.  What  has 
been  said  shows  that  the  circuit  court  was 
right  in  crediting  the  amount  found  due, 
with  the  excess  over  and  above  6  per  cent. 
paid  on  or  contained  in  the  new  note, 
treated  as  a  new  contract.  But  this  court 
being  equally  divided  in  opinion,  the  Judg- 
ment of  the  circuit  court  must  be  affirmed. 

LvoAS,  P.,  concurred  with  Holt,  J. 

Brannon,  J.  I  cannot  concur  in  the 
foregoing  opinion  of  Judge  Holt.  Con- 
tracts for  Interest  in  excess  ot  the  law- 
ful rate,  however  binding  on  the  honor 
and  ibtegrlty  of  the  debtor,  have  nev- 
er received  any  countenance  or  favor 
from  the  laws  of  the  two  Virginias.  It  is 
settled  that  money  paid  on  a  debt,  though 
the  parties  agree  that  it  shall  go  on  the 
usurious  interest,  shall,  if  the  debtor 
choose,  be  treated,  not  as  an  offset,  but 
as  a  payment  which  the  law  will  apply 
on  the  principal  and  lawful  interest. 
Regerv.  O'Neal, 83  W.  Va.  159.  lOS.  E.  Rep. 
875,  and  cltattons.  Payments  made  by  a 
principal  inure  to  the  benefit  oftbe  surety, 
and  payments  by  one  surety  Inure  to  the 
benefit  of  a  co-sarety  against  the  creditor. 
While  the  defense  of  usury  is  personal  to 
the  debtor,  yet  one  in  privity  with  him  as 
a  snrety  can  use  the  defense,  as  conceded 
In  the  foregoing  opinion.  Brandt,  Sur.  § 
202;  Tyler.  Dsnry,  404. 409;  Pagh  v.  Cam- 
eron, 11  W.  Va.623:  7  Wait,  Act.  ft  Def. 
635.  Now,  I  asl[  why  the  usury  Incorpo- 
rated In  the  bond  and  payments  on  it 
«ihall  not  avail  the  defendants  In  this  ac- 
tion  ?  It  is  urged  that  the  giving  of  the 
new  note  is,  under  the  drcnmstances,  a 
novation  of  the  debt,— a  payment  as  per- 
fect as  if  it  bad  been  paid  in  dollars.  The 
authoritieit  will  not  sustain  the  position. 
In  Hess  v.  Dille,  23  W.  Va.  90,  Sntder, 
J.,  says:  "The  doctrine  is  well  settled.  In 
both  Virginia  and  this  state,  that  the  giv- 
ing of  anew  notetor  a  previous  one,  which 
has  become  due,  will  not  be  regarded  as 
an  absolute  payment  or  extinguishment 
of  the  precedent  note  or  pre-existing  debt, 
tmiess  It  be  expressly  so  agreed,  whether 
the  new  note  was  that  of  one  previously 
bound  or  of  a  stranger.  Dunlap  v.  Shank- 
lln,  10  W.  Va.  662;  Feamster  v.  Withrow, 
12  W.  Va.  611;  Bants  v.  Basnett.  Id.  772; 
Bank  v.  Good,  21  W.  Va.466,466,  and  cases 
there  cited. "  This  same  doctrine  is  stated 
as  established  la  w  In  the  opinion  by  Judge 
Grben  in  Hopkins  v.  Detwller,  25  W.  Va. 
748.  There  it  is  sold:  "Where  the  new 
note  is  that  of  a  third  person  not  pre- 
viously bound,  the  taking  of  the  new  note 
and  the  surrender  of  the  old  will  be  treat- 
ed prima  facie  as  a  discharge  of  the  old 
note."  Hessv.  Dllle,  23  W.  Va.  90.  But 
here  no  new  party  signed  the  new  note. 
Only  the  two  sureties  in   the  old    bond 


signed  the  new  note.  Even  where  one  not 
previously  bound  executes  the  new  note, 
it  is  only  prima  facie  a  discharge  of  tbe 
old  one,  but  no  discharge  at  all  where 
parties  bound  in  the  old  go  into  the 
new.  The  surrender  ot  the  old  note  will 
not  raise  a  presumption  of  an  agreement, 
and  an  agreement  is  necessary  to  extin- 
guish the  old  note  by  giving  a  new  one, 
but  it  win  be  considered  as  a  conditional 
surrender,  and  that  its  obligation  is  re- 
vived, if  the  note  Is  not  paid.  Hopkins  v. 
Detwller, snpra ;  2 Daniel,  Neg.  Inst.  §  1266a. 
Surely,  no  one  under  these  Huthorities 
would  say  thatthe  giving  of  the  new  note, 
and  the  surrender  of  the  bond  In  its  place, 
with  no  agreement  that  it  should  extin- 
guish tbe  old,— for  that  is  not  claimed, 
—would  discharge  the  bond.  But  such 
new  note  and  surrender  of  tbe  bond,  to- 
gether with  the  following  facts,  operate, 
it  is  said,  as  payment.  Tbe  two  sareties 
In  the  bond  took  from  their  principal  a 
deed  of  trost  on  Ohio  land  to  indemoify 
them,  and  afterwards,  when  proceedings 
were  going  on  in  Ohio  to  sell  this  land 
for  a  prior  lien  under  this  deed  of  trust, 
these  sureties  informed  Moore  that  tbey 
wished  to  buy  in  tbe  land,  and  wanted  tu 
lift  the  bond  to  buy  in  the  land,  so  as  to 
get  credit  for  It  on  the  purchase  money, 
and  Moore  agreed  to  give  up  tbe  bond  and 
take  the  new  note.  It  is  claimed  that  this 
Ohio  mortgage  was  a  security  for  Moore. 
the  creditor,  though  taken,  not  to  secure 
his  debt,  but  to  indemnify  tbe  sureties. 
Though  it  seems  to  be  generally  settled 
that  an  indemnity  taken  by  the  snrety  in- 
ures to  the  benefit  ot  the  creditor  to  se- 
cure his  debt,  (Jones, Pledgee,  §  623;  Jones, 
Mortg.  S  385,)  yet  in  Virginia,  in  Jones  v. 
Lackland,  2  Grat.  86,  Judge  Stanard 
said :  "  I  apprehend  where  a  surety  takes 
such  security  from  bis  principal  he  has  full 
power  over  It,  and  may  release  or  dis- 
charge It  at  least  at  any  time  before  the 
party  claiming  under  the  primary  obli- 
gation shall  hare  asserted  his  claim  In 
equity  to  rely  on  this  Indemnity,  or 
unless  such  release  or  discharge  results 
from  collusion  between  the  principal  and 
the  Indemnified  surety.  This  case  Is  not 
like  that  of  an  additional  security  taken 
by  the  creditor,  to  the  benefit  of  which  the 
surety  becomas  immediately  entitled, 
and  which  the  creditor  cannot  surrender 
withant  the  consent  of  the  surety. "  In 
the  cases  of  Hopewell  v.  Bank,  10  Leigh. 
206,  and  Bank  v.  Boisscau,  13  Leigh,  S87, 
we  may  say  that  the  right  of  tbe  creditor 
to  subrogation  to  the  surety's  indemnity 
is  recognized,  but  under  the  snrety.  Here 
Is  a  security  to  which  Moore  was  nut  a 
party,  but  made  solely  to  the  surety's  in- 
demnity, in  which  the  surety  has  primarily 
the  right,  and  to  which  the  creditor  coald 
claim  an  interest  only  by  subrogation 
through  the  snrety,  and  the  surety  bad 
the  primary  right  to  resort  to  It  for  bla in- 
demnity, and  conld  release  It.and  was  the 
proper  party  to  release  it,  with  tbe  credit- 
or's consent;  and  slmplyand  only  because 
the  surety  tells  thecreditor  that  he  wants 
to  buy  in  the  land  under  a  sale  to  satisfy 
a  prior  lien,  and  wanted  possession  of  the 
bond  to  get  credit  for  ft  as  a  second  lien 
on  the  purchase  money,  and  the  creditor 
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does  not  object,  and  takes  a  new  note  for 
the  debt,  and  surrenders  the  old  bond  for 
the  purpose  aforesaid,  without  a  shadow 
of  express  oRreement  that  it  is  to  be  con- 
sidei-ed  a  discbarge,  tbis  is  to  be  treated 
as  a  novation,  debarring  the  surety  from 
availing  hlroseM  of  tbe  osury.  It  seems 
to  me  that  tbe  proposition  Is  manifestly 
untenable.  Tbe  very  fact  that  tbe  deed 
of  trust  on  Oblo  land  was  not  expressly 
to  secaro  tbe  old  note,  bat  to  indemnify 
the  sareties  In  it,  makes  the  argument  of 
an  Intention  to  discbarge  tbe  old  note 
weaker  than  it  would  be  bad  the  deed  of 
trust  been  taken  to  secure  the  old  note  to 
Moore.  But  had  it  been  so  taken,  its  sur- 
render would  be  a  circumstance,  not  in  fa- 
vor of,  but  against,  tbe  Idea  of  an  intent 
to  discharge  tbe  bond ;  for  it  is  laid  down 
in  2  Daniel.  Neg.  Inst.  {  1267,  that  "the 
presumption  of  payment  does  not  apply 
where  the  creditor  abandons  some  securi- 
ty which  he  held  when  he  takes  the  pa- 
per."  This  principle  is  stated  as  law  in 
Bank  ▼.  Qood  and  Hopkins  v.  Detwfler, 
cited  above. 

Another  argument  against  tfaetdea  that 
giving  up  his  security  on  the  Ohio  land  In 
tbe  factor  in   the    case  potent  to  show 
payment  of  the  bond  is  this,  that   the 
bond,  with  tbe  personal  obligation  of  the 
parties  under  it,  is  one  thing,  a  lien  to  se- 
cure it  another,  and  the  lien  can  be  re- 
leased   or    Borrendered,  yet  the  note  re- 
mains enforceable.  And  again ,  tbe  transac- 
tion la  said  to  be  a  surrender  by  Moore  of 
his  right  to  look  to  the  Ohio  land.  This  is 
questionable.    He  consents  to  Its  purchase 
by  tbe  surety,  delivering  the  old  bond  that 
tbey  might  get  credit  on    the   purchase 
money  tor  it,  it  being  a  debt  or  liability 
provided  for  in  the   decree.    Did  Moore 
consent  that,  when  the  surety  sboitld  pur- 
chase, tbeland  shouldstand  in  their  bands 
absolved  from  claim  tor  bis  debt?    They 
purchased  with  full  notice  of  his  right.    If 
we  treat  it  as  no  surrender  or  absolution 
of  tbe  Ohio  land  from  bis  debt,  then  that 
factor  fails  of  any  weight  in  the  matter, 
leaving  only  the  giving  of  the  new  note  in 
place  of  the  old   bond;    and  confessedly 
that  it  would  not  constitute  a  payment  of 
tbe  bond;  and,  on  tbe  other  hand,  if  It 
be  a   surrender  by   Moore  of  tbe  Ohio 
land.  It  is  a  circumstance  against  the  In- 
tent to  treat  tbe  bond  as  paid,  as  shown 
above.    I  have  above  laid  no  stress  on  the 
fact  tbat  the  instrument  first  given    to 
Moore  by  Maddy,  Johnson,  and  Brown 
was  a  sealed  instrument, commonly  called 
a  bond  or  single  bill,  whereas  the  one  In 
its  place  was  a  promlssoiy  note.    The  old 
common  law  was  that  a  specialty  could 
not  be  discharged  by  a  parol  undertaking, 
<5  Rob.   Pr.   740;    Wilson   v.  Spencer,    11 
Leigh,  273;  note  a,  1  Tuck.  Bl.  Comm.  389; 
1  Chit.  Fl.  524;)  and,  as  pertinent  to  this 
matter  of  novation,  three  cases  In  Vir- 
ginia bold  that,  to  make  one  instrument 
an  extinguishment  of  another,   the  new 
must   be  of  higher  dignity  than  the  old, 
and  an   express  agreement  that  the  note 
flhall  extinguish  tbe  specialty  would  be 
audum  pactum,  and  it  the  note  is  not  paid 


the  bond  will  still  live,  notwithstanding  the 
agreement  tbat  it  should  be  discharged, 
(McGulre  v.  Gadsby,  3  Call.  234;  Herring- 
ton  V.  Harkins,  1  Rob.,  Va.,  591 ;  Parker  v. 
Cousins,  2  Grat.  373:  Bank  v.  Good,  21  W. 
Va.  465.)  Though  the  law  is  liberalizing 
from  its  former  rigid  doctrine  as  to  sealed 
Instrnments,  it  cannot  be  said  tbat  there  is 
a  distinct  overruling  of  this  doctrine  in 
Virginia  or  here.  In  1880  the  Vli^nla 
court  of  appeals,  in  Coles  v.  Withers,  S3 
Grat.  186,  held  tbat  n  mere  change  of  se- 
curities of  equal  dignity  Is  not  a  novation 
of  a  debt,  unless  plainly  bo  intended  by  the 
parties.  Here  the  note  is  of  inferior  dig- 
nity to  the  bond,  and  the  case  was  a  com- 
mon-law action,  not  In  equity.  Thus  I 
hold  that  there  was  no  discharge  or  pay- 
ment of  the  bond ;  and,  this  being  so,  all 
usury  in  the  bond  or  the  note,  they  being 
the  same  debt,  should  go  to  the  benefit  of 
tbe  defendants.  No  strained  arguments 
should  be  made  to  deprive  the  defendant 
relying  on  that  defense  of  Its  benefit,  but 
rather  we  should  look  at  the  substance, 
and  allow'  no  formal  chanare  of  papers, 
not  changing  substance,  to  defeat  the  pol- 
icy of  the  law  to  give  that  defense  with- 
out regard  to  any  device  or  form  intended 
or  not  Intended  to  impede  it.  Tbe  law 
gives  the  creditor  principal  and  lawful  in- 
terest, but  intends  no  more  against  an  un- 
willing debtor.  Tbat  set  policy  of  the 
law  should  not  be  frustrated  by  unsub- 
stantial form.  I  cannot  concur  in  tbat 
feature  of  the  opinion  prepared  by  Judge 
Holt,  that  the  effect  of  section  6,  c.  96, 
Code,  is  to  prevent  a  defendant  using  the 
plea  thereby  provided  for  from  recovering 
back  interest.  He  may  not  be  able  to  re- 
cover it  in  that  action,  but  I  do  not 
think  tbe  act  was  in  tended  to  deny  the 
right  of  action  given  b.vlawto  recover 
usurious  interest  paid.  The  plea  of  usury 
at  common  law  was  required  to  be  precise 
and  certain,  showing  the  precise  agree- 
ment, the  time  and  the  amount  of  unlaw- 
ful interest,  and  the  defense  was  attended 
with  difficulty.  4  Minor,  Inst.  1630;  5 
Rob.  Pr.  492;  Tyler,  Usury,  458;  7  Wait, 
Act.  ft  Det.  628.  Tbis  act  was  passed  to 
simplify  the  procedure.  5  Rob.  Pr.  496.  It 
only  relates  to  procedure  where  the  de- 
fense is  made.  It  only  intends  to  allow 
the  defense  to  be  made  by  an  informal, 
general  plea;  because  it  says  tbat  where 
such  plea  is  filed,  if,  after  applying  pay- 
ments of  unlawful  interest  as  credits  noth- 
ing is  due  tbe  plalntitt.  Judgment  shall  be 
entered  tor  defendant,  and  thus  directs 
Judgment  for  the  purposes  of  that  partic- 
ular suit  brought  by  tbe  creditor  tor  the 
debt, it  Is  not  to  be  inferred  that  it  intend- 
ed to  abolish  the  right  arising  from  com- 
mon law  of  the  plaintiff  to  recover  in  an- 
other action.  The  statute,  as  a  remedial 
statute,  has  not  gone  so  far  as  to  make 
the  payments  over  the  debt  recoverable 
under  the  plea.  Tbat  stands  outside  the 
statute.  Seeing  no  error  in  the  action  of 
the  circuit  court,  I  would  affirm  its  judg- 
ment. 

Enqlibh,  J.,  concurred  with  Bbannon,  J. 
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HoaiTLBT  V.  Lanier. 
{Supreme  Court  of  Oeorgia.    Feb.  23,  1S91.) 

MtBRIiOJ    BBTTLSMBlrr— AMTINUTTIAIi   CONT&iCT 

— Actions. 
An  antenuptial  contract,  by  which  the  in- 
tended taasband,  on  bebalf  of  himself,  his  heirs, 
executors,  and  administrators,  covenanted  under 
his  hand  and  seal,  for  and  in  consideration  of  the 
marriage  to  be  had  and  solemnized,  that  his  exeo- 
utors,  upon  his  death,  should  pay  over  to  his 
intended  wife  the  sum  of  •4,000,  this  sum  to  be 
her  full  and  complete  distributive  share  in  his 
estate,  she  under  her  hand  and  seal  covenanting 
that  she  would  abide  by  the  terms  of  the  instru- 
ment, is  not  testamentary  in  its  nature,  but  cre- 
ates an  absolute,  irrevocable  obligation,  binding 
upon  his  qualified  executor,  and  upou  which  an 
action  lor  the  recovery  of  the  money  may  be 
maintained  after  the  husband's  death. 
(SyUabue  by  the  Cowrt) 

Error  from  Buperlor  court.  Troop  comi- 
ty; Habris,  JudKe- 

The  BUBtance  of  the  official  report  was 
ae  foUuws:  Mrs.  SallieHogiiley,  widow 
of  George  Hugaley,  by  her  petition  al- 
leged  that  La  Fayette  Lanier, execntor  of 
George  Huguley,  was  indebted  to  her 
f4,000  and  interest,  upon  the  following 
state  of  facts:  On  July  28,  1886.  George 
Huguley  entered  into  an  antenuptial 
contract  with  petitioner,  who'  was  then 
unmarried,  her  maiden  name  being  SalUe 
Hughes  Wliite,  wbereby,  in  consideration 
of  the  marriage  afterwards  to  be  solem- 
nised, he  promised  upon  bis  death  that  bis 
executors  should  pay  ber  f4,000.  In  pur- 
suance ot  the  contract  the  marriage  was 
solemnised.  He  died  in  188B  and  Lanier  was 
duly  qualified  as  his  executor,  more  than 
12  mouths  before  the  bringing  of  this 
suit,  and  refuses  to  pay  petitioner  the 
f4,000.  with  interest  thereon  from  the 
death  of  George  Huguley,  at  which  time 
the  money  to  pay  the  same  was  In  the 
bands  of  the  executor.  Attached  to  the 
petition  as  an  exhibit  was  the  writing  re- 
lied upon.  It  is  as  follows :  "  The  state  ot 
OeorfBa.  Troup  county.  This  indenture, 
made  and  entered  into  this  28th  day  of 
July,  A.  U.  1885,  between  George  Huguley 
and  Miss  Sallie  White,  both  of  said  state 
and  county,  the  naid  George  Hugul«y  vol- 
untarily and  of  his  own  accord  moving 
hereunto,  witnesseth,  that  the  jaid  George 
Huguley,  for  and  in  consideration  of  the 
marriage  to  be  had  andsolemuised  between 
himself  and  the  said  Sailte  White,  does  for 
himself,  his  heirs,  executors,  and  adminis- 
trators covenant,  grant,  agree,  and  direct 
that  in  addition  to  the  insinictions  given 
in  bis  will,  and  the  codicil  thereto  at- 
tached, particularly  and  explicitly  direct 
bis  executors  upon  bis  death  shall  of  the 
first  money  coming  into  their  hands  of  my 
estate,  and  as  soon  as  such  money  shall 
come  into  their  bands  as  such  executors, 
after  paying  my  Just  debts,  expenses  of 
last  sIckpesB,  and  /uneral  expenses,  pay 
over  to  my  then  widow,  now  Miss  Sallle 
White,  the  Just  and  full  sum  of  four  thou- 
sand dollars,  taking  her  receipt  for  the 
same,  this  sum  to  be  her  full  and  complete 
distributive  }ham  in  my  estate,  and  she  Is 
not  to  participate  further  In  my  estate  un- 
less I  should  see  oroper  to  verbally  give 
her  my  money  or  property  before  my 
death ;  and  after  my  executors  shall  have 


delivered  to  her  the  four  tbossand  dollars 
as  herein  directed,  they  will  then  execute 
my  will  as  therein  directed.  This  I  do  for 
the  reason  that  I  do  not  wish  any  trouble 
or  contention  about  my  estate  that  I  may 
leave  at  my  death,  that  I  desire  and  so  in- 
struct that  it  may  be  distinctly  under- 
stood to  make  a  permanent  provision  for 
my  wife  should  I  depart  this  life  suddenly, 
as  I  have  been  informed  by  my  physician 
that  I  have  symptoms  of  heart  disease, 
and  may  be  called  hence  without  notice; 
and  further  that  she,  my  intended  wife,  is 
agreeing  to  this  arrangement  as  herein 
expressed,  as  witnesseth  by  her  written 
consent  hereto.  Witness  my  band  and  seal 
the  day  and  date  above  written.  Gkorok 
HuouLET.  [l.  s.]  Signed,  sealed,  and  de- 
livered in  duplicate  in  presence  ot  Mart  S. 
Harris.  B.  L.  Harris,  Notary  Public." 
"State  of  Georgia,  Troup  county.  1. 
Sallle  White,  do  hereby  fully  and  without 
reserve,  having  read  over  and  fully  under- 
standing the  contents  of  the  foregoing  In- 
strument made  by  my  intended  husband, 
George  Huguley,  consent,  agree  to,  and 
will  abide  by  the  same.  Witness  my  band 
and  seal,  this  July  28th.  1886.  Miss  Salur 
HuoBEs  White,  [i..  s.]  Signed  and  sealed 
in  duplicate  In  presence  oIMart  S.  Harris. 
B.  L.  Harris,  Notary  Public. " 

F.  M.  Longley  and  N.  J.  HHtnmond,  for 
plaintiff  in  error.  TboB.  B.  WMtaker,  P. 
H.  Brewster,  and  R.  A.  S. Freeman,  for  de- 
fendant in  error. 

Bi.ecRLET,  0.  J.  The  superior  court 
classified  the  stipulations  of  the  instru- 
ment declared  upon  as  testamentary  in 
their  nature.  This  was  a  total  miscon- 
ception. The  instrument  is  not  a  convey- 
ance, butacovenantto  pay  money.  There 
was  no  attempt  to  establish  between  the 
parties  the  relation  of  donor  and  donee, 
or  of  testator  and  legatee,  but  the  rela- 
tion established  by  the  covenant  was  that 
ot  debtor  and  creditor.  In  contemplation 
of  marriage,  the  prospective  husband,  on 
behalf  of  himself,  his  heirs,  executors,  and 
administratora,  covenanted  under  bis 
hand  and  seal,  tor  and  in  consideration  of 
the  marriage  to  be  had  and  solemnised, 
that  his  executors,  opon  his  death,  abonid 
pay  over  to  bis  prospective  wife  the  sum 
of  94,(X)U,  this  sum  to  be  her  full  and  com- 

Siete  distributive  share  in  his  estate.  On 
er  part  she  covenanted,  nnder  her  hand 
and  seal,  that  she  would  abide  by  the 
terms  of  the  instrument,  and,  consequent- 
ly, that  she  would  not  participate  further 
in  his  estute,  unless  he  should  see  proper 
to  give  her  any  money  or  property  before 
his  death.  These  are  the  sut>stantial  pro- 
visions of  the  instrument  as  an  antenup- 
tial contract,  and  the  suit  is  brought  to 
recover  the  $4,000,  tbe  plalntllT  alleging  in 
her  declaration  that  the  marriage  took 
place  as  contemplated;  that  her  husband 
Isdead;  and  that  tbedefendant  isbisqnal- 
ifled  executor,  having  assets  with  which 
to  make  payment.  The  contract  was  ab- 
solute and  irrevocable.  The  husband 
had  no  more  power  to  abrogate  or  revoke 
it  than  tbe  wife  had.  It  bound  tbeiu  both 
equally.  It  whs  a  bar  to  any  claim  of 
dower  which  she  otherwise  would  have 
had.    Code,  §  1764;   Culberson  ▼.  Cull>er- 
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son,  87  Ga.  296;  Hamilton  t.  Jackson,  2 
JoneB  &  L.  295;  Andrews  v.  Andrews,  8 
Conn.  7»;  Naill  r.  Maurer,  2.5  Md.  532.  Au- 
thority coincides  with  principle  In  render- 
lug  snch  an  nndertaklog  obligatory  upon 
the  husband's  estate  and  legal  representa- 
tives.  Umltb  t.  Stafford.  Hob.  216;  Clark 
V.  Thomson,  Cro.  Jac.  571;  Goodwin  v. 
Goodwin,  Id.  570;  Cage  v.  Acton,  1  Ld. 
Raym.  515;  Acton  v.  Pelrce,  2  Vern.  480; 
Mllbonm  v.  Ewart,  5  Term  R.  .S81 ;  Rivers 
V.  Rivers, 3  Desaus.Eq.  190.  And  see  Carter 
V.  King,  11  Rich.  Law.  125;  Godbold  v. 
Vance  14  S.  C.  458.  A  contract  does  not 
take  on  a  testamentary  character  becanse 
Its  performance  Is  postponed  till  after  the 
death  of  the  maker  and  devolves  upon  his 
'■epresentatives.  Even  a  parol  promise 
to  be  performed  after  death  may  be  obli- 
gatory. Powell  V.  Graham,  7  Taunt.  680; 
Riley  V.  Riley,  25  Conn.  154.  A  promissory 
note  may  be  made  payable  after  the  mak- 
er's death.  Boffey  r.  GreenweU,  10  Adol. 
&  E.  222 ;  Bristol  v.  Warner,  19  Conn. 9.  Or 
after  thedeatb  of  a  third  person.  Cooke  v. 
Coleban,  2  Strange,  1217,  Willes,8»S:  Wash- 
band  v.Washband,  24  Conn.  500.  Were  the 
covenant  In  question  considered  as  a  con- 
tract to  make  a  will.  It  would  be  none  the 
Ie«;s  obligatory,  for  such  contracts  are  en- 
forceable, and.  If  not  performed,  a  recov> 
ery  may  be  had  for  their  violation.  Napier 
V.  Trimmler,  56  Oa.  800;  Johnson  v.  Hub- 
bell,  66  Amer.  Dec.  773,  and  notes;  Man- 
ning v.  PIppen,  (Ala.)  5  South.  Rep.  672, 11 
Amer.  St.  Rep.  46,  and  notes.  Of  course, 
treating  the  covenant  as  having  this  lat- 
ter Import  would  Involve  some  change  in 
the  pleading  as  well  as  in  the  evidence. 
We  think  the  pleader  in  this  case  adopted 
the  right  construction,  and  that  the  ac- 
tion was  well  brought  upon  the  instru- 
ment as  an  absolute  undertaking,  not  to 
make  a  will  leaving  the  plaintiff  f  4,000, 
bat  to  pay  that  sum  out  of  his  estate  as 
a  debt  chargeable  upon  the  same.  The 
court  erred  in  excluding  the  instrument 
when  offered  In  evidence  to  support  the  ac- 
tion. A  full  copy  of  the  documentls  in  the 
official  report.    Judgment  reversed. 


Geobgia  Pac.  Rt.  Co.  y.  Uoolbt. 
(Suprems  C<mrt  of  Owrgia.    Deo.  1,  1880.) 

IKJUBISS  TO  BSBVAKTS— RULSS  OT  BbRVIOX  —  Ez- 
OBSSIYK  DaXAOCS. 

1.  Where  a  mle  of  a  railway  oompany  stipu- 
lates that  employes  shall  not  be  entitlecl  to  com- 
pensation for  Injuries,  the  retralar  compensation 
paid  for  services  eovering  all  such  risks,  and  that 
all  olBcers  employing  men  "will  have  these  con- 
ditions distlnotiT  understood  and  agreed  to  by 
each  employe  before  he  enters  tbe  service, "  an 
employe  whose  attention  Is  not  called  to  the  rule 
otherwise  than  by  giving  him  the  role-book  oon- 
tainingit  is  not  hoond  by  it. 

9.  Where  the  accident  resulted  from  a  de- 
feetive  road-bed  in  Alabama  evidence  as  to  the 
condition  of  the  beds  of  other  well-conducted 
roads  in  that  state  is  InadmiBslble. 

8.  Although  the  oourt  improperly  permits  the 
former  verdict  for  plaintiff  in  tbe  same  case  to  be 
taken  to  the  ]ary-room  attached  to  the  declara- 
tion, yet  where  the  jurors  make  affidavits  that 
they  did  not  read  tbe  vtardict  until  they  had 
agreed  on  tbeir  own,  the  Judgment  will  not  be 
reversed,  as  defendant  was  not  prejudiced  by  the 
im{nx>j;>er  action. 

4.  A  verdict   for  $16,044   is    not  excessive 


where  it  appears  that  plaintiff  was  permanently 
iiijured,  and  that  his  heart  was  displaced  and  en- 
larged. 

Error  from  superior  court,  Fulton  coun- 
ty; M.  J.  Ci.ARKB,  Judge. 

The  charges  referred  to  in  the  opinion 
are  as  follows:  "(6)  It  is  important,  as 
you  must  perceive,  to  understand  when, In 
the  sense  of  the  law,  a  road-bed  is  in  a  de- 
fective condition.  It  is  in  such  condition 
when  tbe  road-bed  Is  not  reasonably  safe 
tor  the  passage  over  it  of  the  company's 
trains.  There  Is  no  obligation,  however, 
on  the  company  to  have  the  road-bed  ab- 
solutely safe.  Where  the  road-bed  of  a 
railroad  is  in  a  reasonably  safe  condition, 
and  therefore  not  defective,  the  company, 
of  course,  would  not  be  responsible  for  any 
injury  which,  notwithstanding,  occurred 
to  an  employe  from  tbe  derulling  of  a 
train.  (7)  Where  an  employe  of  a  railroad 
company  receives  a  personalinjury  whilein 
the  service  of  such  company,  and  contrib- 
utes by  his  own  negligence  to  such  injury, 
he  cannot  recover  therefor.  This  would 
be  true  though  tbe  company  itself  may 
have  been  negligent  in  tbe  matter  of  the 
Injury.  An  employe  is  bound  to  conform 
to  all  reasonable  regulations  of  which  he 
has  notice,  provided  by  his  employer  for 
the  government  of  his  conduct  in  such  em- 
ployment or  business,  and  a  failure  to 
comply  with  such  regulations  would  be 
negligence;  and, if  such  failure  contributed 
to  an  injury  which  said  employe  receives, 
be  cannot  maintain  an  action  for  that  in- 
Jury.  I  shall  have  occasion  presently  to 
B[>eak  of  notice.  (8)  To  speak  of  another 
matter.  It  an  employe  ot  a  railroad  com- 
pany enters  into  a  contract,  express  or 
implied,  with  such  company,  that  tbe 
compensation  be  is  to  receive  as  such  em- 
ploye shall  cover  all  risks  Incurred  and 
liability  to  accident  from  any  cause  what- 
ever while  in  the  service  of  tbe  company, 
be  is  bound  by  such  contract,  and  it  the 
company  compiles  with  Its  obligation  un- 
der tbe  contract  the  employe  cannot  re- 
cover for  an  injury  arising  from  any  cause 
whatever  In  Its  service  except  criminal 
negligence.  (9)  An  express  contract  is  one 
In  which  the  parties  reduce  the  contract 
to  words;  an  implied  contract  Is  one 
which  the  law  Infers  from  the  conduct  of 
the  parties.  If  an  employe  enters  the  serv- 
ice of  an  employer,  with  the  knowledge 
when  be  so  enters  that  be  does  so  under 
certain  regulations  as  to  his  rights  pre- 
scribed by  the  employer,  the  law  Implies 
an  agreement  on  his  part  that  his  rights 
shall  be  controlled  by  such  regulations. 
If  these  regulations  are  In  the  form  of 
printed  rules,  and  they  are  delivered  at 
tbe  time  of  bis  employment  to  an  employe 
who  can  read,  and  wbo  has  such  an  op- 
portunity to  read  them  that  by  ordinary 
diligence  he  could  do  so,  the  law  will  pre- 
sume a  knowledge  by  him  of  such  rules. 
If  such  rules  ara  placed  in  the  hands  of 
such  employe  after  he  has  already  entered 
the  service  of  the  employer,  and,  accord- 
ing to  tbe  above  Instructions,  be  either 
knows  or  must  be  presumed  to  know 
them,  and  he  afterwards  continues  in  such 
service,  the  jury  may  consider  this  fact  in 
determining  whether  he  assented  to  such 
rules  as  a  part  of  the  agreement  by  which 
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bis  rlghtB  were  to  be  governed.  Sucb  con- 
sent would  be  necessary  In  order  to  bind 
tbe  employe.  (9a)  On  the  otber  band,  if 
you  should  believe  Irom  the  evidence  that 
the  plaintlft  neither  made  such  an  agree- 
ment before  entering  defendant's  service, 
nur  consented  afterwards  to  serve  under 
such  agreement,  yoo  should,  as  to  this 
plea,  find  for  tbe  plaintiff.  I  have  at  an- 
other point  in  the  charge  explained  to  you 
fully  the  law  pertinent  to  tbls  defense." 
Tbe  verdict  was  for  $16,044. 

Jackson  &  Jackson,  for  plaintiffs  in  er- 
ror. Hoke  &  Burton  Smith,  for  defendant 
In  error. 

Simmons,  J.  Tbe  controlling  question  in 
this  case  is  as  to  tbe  proper  construction 
and  effect  of  rule 23,  which  was  relied  npon 
by  tbe  railroad  company  to  discharge  It 
from  all  iiabiUtyto  the  employe.  Tbatrule 
is  as  follows:  "The  runditions  of  employ- 
ment by  the  company  are  that  the  regular 
compensation  paid  for  the  services  of  em- 
ployes shall  coyer  all  risks  incurred,  and 
liability  to  accident  from  any  cause  what- 
ever, while  In  the  service  of  this  company. 
If  an  employe  is  disabled  by  accident,  or 
other  cause,  the  rlghtto  claim  compensa- 
tion for  injuries  will  not  be  recognized. 
Allowance,  when  made  in  such  cases,  will 
be  as  a  gratuity,  Jnstifled  by  tbe  circum- 
stances of  the  case  and  previous  good  con- 
duct of  the  party.  The  fact  of  remaining 
in  the  service  of  the  company  will  be  con- 
flidered  acceptance  of  these  conditions. 
All  officers  em  ploying  men  to  work  for  this 
company  will  have  these  conditions  dis- 
tinctly understood  and  agreed  to  by  each 
employe  before  he  enters  the  service  of  the 
company."  It  appears  from  the  evidence 
that  Dooley  was  employed  as  flagman 
on  tbe  2l8t  of  June,  1887,  and  then  receipt- 
ed lor  acopyof  the  book  of  rules  and  regm- 
latlons,  which  contained  rule  28.  He  was 
promoted  from  the  position  of  flagman  to 
that  of  conductor,  while  he  was  in  posses- 
sion of  the  book  of  rules.  He  was  famil- 
iar with  the  rule  which  required  employes 
to  know  the  rules  and  regulations.  The 
accident  happened  on  August  2d,  and  he 
bad  been  in  possession  of  tbe  rule-book 
about  42  days.  Under  this  state  of  facts, 
tbe  able  counsel  tor  tbe  plaintiff  in  error 
insisted  that,  as  Dooley  bad  receipted  for 
tbe  book  of  rules,  and  kept  them  in  his 
possession  up  to  tbe  time  of  the  accident, 
and  remained  in  the  employment  of  the 
company,  he  thereby  assented  to  rule  23, 
and  as  matter  of  law  was  bound  by  it, 
and  that  tbecourt  should  have  so  charged, 
instead  of  leaving  it  to  the  jury  to  say 
whether  be  assented  to  the  rule  or  not. 
Under  the  facts  of  this  case  we  do  not 
think  the  court  should  have  charged  the 
jury  that  Dooley,  on  account  of  this  rule, 
could  not  recover.  It  will  be  seen  that  the 
last  clause  of  the  rule  is:  "All  officers  em- 
ploying men  to  work  for  this  company 
will  have  these  conditions  distinctly  un- 
derstood and  agreed  to  by  each  employe  be- 
fore he  enters  the  service  of  the  company." 
It  affirmatively  appears  from  the  evidence 
that  this  clause  of  the  rule  was  not  com- 
plied with  by  the  officer  of  the  company 
employing  Dooley.  Dooley's  attention 
was  not  called  to  tbis  speciflc  rule.    Noth- 


ing was  said  to  him  about  ft.  Therefore 
he  could  not  have  "dlstiDctly  understood 
and  agreed"  to  it.  The  object  of  this 
clause  of  the  rule  was  to  have  each  em- 
ploye make  an  express  contract  with  tbe 
company,  waiving  his  right  to  recover  for 
any  "accident  from  any  cause  whatever 
while  in  theservlceuf  thecompuny."  If  an 
express  contract  to  this  effect  bad  been 
made  by  Dooley,  under  the  common-law 
(which  governs  tbis  case)  it  is  likely  be 
would  have  been  bound  by  it ;  but,  inai>- 
much  as  be  made  no  express  contract,  we 
do  not  think  he  was  bound  by  the  rule. 
It  is  insisted,  however,  that,  although  he 
made  no  express  cuntract.there  was  an  im- 
plied contract  between  him  and  the  com- 
pany, because  the  company  gave  htm  the 
rule-book,  which  contained  this  rule;  and 
as  he  had  time  and  oppurtunlty  to  read 
it,  and  remained  in  the  employment  of  the 
company,  he  impliedly  agreed  to  tbe  rule, 
and  thereifcre  could  not  recover.  We  think 
that  wherever  a  corporation  employs  a 
person  and  gives  blm  its  printed  rales  gov- 
erning bis  conduct  as  an  employe,  and  be 
can  read,  and  has  had  sufficient  time  to 
become  acquainted  with  the  rules  of  tbe 
empoyer,  he  is  bound  by  every  rule  of  the 
employer  which  is  to  govern  bis  conduct 
while  in  the  service,  whether  he  has  read 
the  rule  or  has  knowledge  of  it  or  not 
The  employer  has  the  right  to  make  tbe 
rules  for  the  government  of  bis  employes. 
It  Is  to  bis  interest  to  do  so,  and  be  has 
the  right  to  have  those  rules  obeyed :  and 
an  employe  has  no  right  to  violate  them, 
and  set  up  as  an  excuse  his  want  of  knowl- 
edge of  them,  after  be  has  had  an  oppor- 
tunity to  become  acquaiate<l  witb  them. 
He  is  bound  by  every  reasonable  rule 
which  is  to  govern  him  in  bis  work  or  con- 
duct. If  one  of  these  rules  should  require 
him  to  couple  cars  with  a  stick,  and  be 
should  undertake  to  couple  them  with  his 
hand,  and  in  consequence  should  be  in- 
jured, he  would  not  be  allowed  to  say 
that  he  had  no  knowledge  of  tbe  rale.  Orlt 
one  of  the  rules  should  require  blm  to  give 
so  many  days'  notice  before  quitting  tbe 
employer's  service,  or  in  default  thereof 
lose  his  pay,  be  could  not,  if  be  quit  tbe 
service  without  such  notice,  recover  his 
wagos  because  he  was  Iguorantof  the  rule. 
This  is  tbe  principle  upon  which  the  cases 
cited  by  counsel  for  tbe  plaintiff  in  error 
were  decided.  Harmon  v.  Manafactaring 
Co..  35  Me.  447. 68  Amer.  Dec.  718,  and  note: 
Preston  v.  Linen  Co.,  119  Mass.  MS;  Col- 
lins V.  Iron  Co.,  115  Mass.  2S:  Stevens  v. 
Reeves,  9  Pick.  198;  Bradley  v.  Mannfact- 
nrlng  Co.,  10  Fost.  (N.  H.)  487.  It  wfll  be 
seen  by  reading  these  cases  that  tbe  rules 
in  each  one  of  them  were  to  govern  the 
conduct  of  tbe  employe  while  In  the  service 
of  tbe  employer,  and  prescribed  penalties 
for  non-compliance.  But  where  tbe  rule 
requires  the  employe  to  waive  certain 
rights  which  are  not  connected  witb  bis 
duty  as  an  employe,  then,  in  our  opinion, 
it  does  not  bind  him,  although  be  has 
knowledge  of  it,  unless  he  has  ezprpssly 
agreed  thereto.  Tbe  fact  that  be  kept  the 
rules  in  his  possession,  and  remained  In 
the  service  of  tbe  company,  wonld  not  bar 
Ills  right  to  recover,  unless  be  expressly 
agreed  to  that  particular  rule.    And  this 
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is  especially  so  In  tbls  case,  as  the  rale  it< 
self  requires  that  tbe  employe  sball  dis- 
tinctly understand  and  agree  to  it.  We 
think,  thereiore,  tliat  the  charges  com- 
plained of  on  this  point,  and  set  out  in 
);rouDd8  7,  8,  9,  and  9a  ol  the  motion  for  a 
new  trial,  were  more  tavorable  to  the  rail- 
road than  they  ought  to  have  been.  Un- 
der the  above  view  the  special  exceptions 
taken  in  the  seventh  and  eighth  grounds 
are  not  material,  and  would  not,  if  they 
were  sustained,  be  cause  for  reversal.  Tbe 
error  complained  of  in  tbe  sixth  ground  is 
that "  the  conrt  did  not  qualify  its  in- 
struction by  reference  to  road-beds  of  oth- 
er railways  reasonably  well-conducted  in 
tbe  state  of  Alabama: "counsel  contend- 
ing that  the  criterion  as  to  what  consti- 
tuted a  road-bed  In  reasonably  good  cou- 
dition  was  tbe  conditon  of  other  well-con- 
ducted railroads  in  Alabama.  The  conrt 
could  not  bare  made  this  aualiflcation 
without  evidence  to  predicate  it  Jipon,  and, 
if  evidence  had  been  oHRred  as  to  tbe 
road-beds  of  other  railways  in  Alabama, 
it  would  have  been  inadmissible,  as  we 
held  in  Railroad  Co.  v.  CbafBn.  84  Ga.  619, 

11  S.  E.  Rep.  891.  The  fifth  ground  com- 
plains that  the  court  erred  in  refusing,  on 
motion  of  counsel  for  tbe  defendant,  to 
bave  the  verdict  rendered  on  a  former  trial 
detacbed  from  the  declaration  before  the 
same  was  banded  to  the  Jury,  he  insisting 
that  such  former  verdict  would  prejudice 
tbe  defendant's  case  notwithstanding  any 
instruction  which  the  court  might  give  to 
the  jury  on  the  subject.  Speaking  for.  my- 
self. I  think  tbe  trial  judge  should  have 
granted  this  motion.  The  general  rule  is 
that  it  is  a  ground  for  new  trial  for  any 
paper  or  writing  to  go  to  the  jury  and 
l>e  read  by  them  which  Is  calculated  to 
prejudice  or  influence  them  against  any  of 
the  parties, unless  it  has  been  properly  ad- 
mitted In  evidence;  and  I  think  tbe  verdict 
of  a  former  jury  in  the  same  case  might  be 
calculated  to  prejudice  or  influence  the 
minds  of  a  succeeding  jury,  although  it 
had  been  set  aside.  It  represents  the  opin- 
ion of  their  12  predecessors  in  the  same 
case  that  the  plaintiff  or  the  defendant  is 
entitled  to  recover,  and,  when  tbe  plain- 
tiff, their  opinion  also  as  to  the  amount  of 
the  recovery;  and  itcannotbe  denied  that 
the  unanimous  judgment  of  12  upright 
and  Intelligent  citizens,  under  oath,  some- 
times carries  great  weight,  not  only  with 

12  succeeding  jurors  in  the  case,  but  with 
the  community  at  large.  Whether  this  be 
sound  or  not,  we  all  think  the  better  prac- 
tice is.  when  either  party  so  requests,  to 
detach,  erase,  or  in  some  way  conceal  tbe 
former  verdict,  so  that  the  Jury  cannot 
know  from  the  papers  in  tbe  case  what 
that  verdict  was.  Another  rule  on  this 
subject  is  that,  if  a  paper  or  writing  cal- 
culated to  prejudice  or  Influence  the  jury 
gets  before  them  illegally,  hut  is  not  read 
by  them,  a  new  trial  will  not  be  granted 
upon  this  ground.  And  the  record  in  tbls 
case  shows,  by  tbe  afiidavlts  of  eight  of 
tbe  Jnrora,  (the  other  four  being  inaccesai- 
ble,)tbat  this  first  verdict  was  not  known 
or  read  by  them  until  after  the  second  ver- 
dict had  been  agreed  upon  and  signed  by 
the  foreman.  This  being  true,  the  jury 
could  not  hare  been  influenced  by  the  first 


verdict.  If  it  was  not  read  by  them  it  is 
the  same  as  though  it  had  not  been  deliv- 
ered to  them;  and,  substantial  justice 
having  been  done  between  the  parties,  we 
will  not  grant  a  new  trial  upon  this 
ground  of  the  motion  alone.  As  to  pa- 
pers, writings,  verdicts,  etc.,  getting  before 
the  jury  illegally,  and  tbe  rules  governing 
tbe  subject,  see  2  Thomp.  Trials,  §§  2576, 
2680;  KiUen  v.Slstrunk,  7  Oa.2»4;  Riggins 
V.  Brown,  12  Ga.  271;  Walker  v.  Hnnter. 
17  Ga.  864:  Lovett  v.  8tate,  60  Ga.  257; 
Wilklns  V.  Maddrey,  67  Qa.766:  Harriman 
V.  Wllkins,  20  Me.  03;  Green  v.  State.  88 
Ark.  318;  Railway  Co.  v.  Uiggins.  (Ark.) 
14  S.  W.  Rep.  654.  Tbe  motion  also  com- 
plains that  the  verdict  was  contrary  to 
evidence  and  excessive.  We  think  there 
was  sufilcient  evidence  to  sustain  the  find- 
ing of  the  jury.  If  tbe  evidence  for  the 
plaintiff  is  to  be  believed,  the  railroad  com- 
pany was  very  negligent  in  allowing  ita 
cross-ties  to  become  so  rotten  as  this  evi- 
dence shows  them  to  bave  been.  While  tbe 
verdict  is  a  large  one,  tbe  facts  of  the  case 
show  that  Dooley  was  badly  and  perma- 
nently injured,  and  that  from  this  injury 
his  heart  has  become  displaced  or  en- 
larged, so  much  so  that  he  must  be  In  con- 
stant dread  of  death.  An  eminent  physi- 
cian testified  that  if  he  were  in  Dooiey's 
condition  he  would  i^ot  run  a  hundred 
yards  for  the  universe.  We  deem  it  unnec- 
essary to  discuss  the  other  grounds  of  the 
motion,  because  the  points  made  therein 
are  immaterial,  and  would  not  work  a  re- 
versal of  the  case  if  tbey  were  sustained. 
Judgment  affirmed. 


Newburqbk  et  ah  v.  Hoyt  et  »L 

(Supreme  Court  of  OeorgioL    Jam.  14,  1891.) 

Bal»— RisouMioir— RsASOKABLa  Tms. 

1.  Where  goods  are  aold  under  an  agreement 

that  the  vendee  might  retain  them  at  the  end  of 

tour  moDtha  if  he  found  himaelf  imable  to  build 

up  a  trade  for  them,  he  ia  not  bound  to  retom 

them  on  the  laat  day  of  the  foor  montba,  but  may 

do  so  in  a  reasomtbfe  time  thereafter. 

a.  At  the  end  of  the  four  months  the  vendee 
wrote  to  the  vendor,  on  February  19th,  that  the 
goods  were  not  satlsfaotory.  and  would  be  re- 
turned. The  vendor  replied  that  the  sale  was  an 
absolute  one,  and  that  there  wan  no  right  to  re- 
turn the  jgoods  unsold.  Considerable  oorrespond- 
enoe  and  negotiation  followed,  yrith  a  view  to 
the  settlement  of  the  claim,  and  on  April  1st, 
without  fault  of  the  vendee,  the  goods  were  de- 
stroyed by  a  flood,  field,  tbat  (be  goods  were 
not  retained  for  so  unreasonable  time  as  to  tlirow 
the  loss  on  the  vendee. 

Error  from  superior  court,  Floyd  conn-  . 
ty:  Maddox,  Judge. 

Tbe  official  report  referred  to  in  the  opin- 
ion is  substantially  asfollows:  Newburger 
&  Bro.  sued  Hoyt,  as  surviving  partner 
of  Hoyt  &  Co..  upon  an  account  for  f  155 
for  5,000  clgnrs,  besides  Interest.  The  de- 
fendant pleaded  not  indebted ;  also,  that 
the  clgan  sued  for  were  sold  by  plaintiffs 
to  defendant  on  the  express  agreement 
that,  if  they  did  not  give  satisfaction,  so 
that  defendant  could  build  up  a  trade  in 
tbem,  defendant  might  return  to  plain- 
tiffs what  should  be  left  unsold  at  tbe  ex- 
piration of  tour  months,  and  get  credit' 
therefor  at  the  price  at  which  they  were 
bought;  that  tbe  cigars  did  not  give  sat- 
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iBfactlon  to  caBtomere,  and  defendant 
could  nut,  In  consequence  thereof,  build 
up  a  trade  In  them,  and  at  the  expiration 
of  the  four  months,  to-wit,  on  February 
21, 1886,  defendant  notified  plaintiffs  that, 
in  accordance  with  their  contract,  the 
cigars  remaining  unsold,  4,000,  then  on 
band,  were  subject  to  plaintiffs'  order; 
that  plaintiffs  neglected  to  give  any  order 
tor  their  disposition,  but  allowed  them  to 
remain  In  defendant's  custody,  who  took 
all  reasonable  and  propercareofthem,bat 
about  the  1st  of  April  thereafter,  while 
they  were  stored  in  -  defendant's  store- 
house In  Rome,  they  were  ruined  by  an 
unprecedented  flood,  which  then  visited 
that  city.  Defendant  also  pleaded  that 
be  offered  to  pay  plnintltta  for  the  cigars 
sold  at  the  expiration  Of  tbe  tour  months, 
but  they  refused  to  accept  it,  and  he  now 
tenders  and  pays  into  court  tbe  amount 
due  therefor,  with  Interest  to  date,  to-wlt, 
fS5.66. 

Reece  &  Deany,  tor  plaintiffs  In  error. 
C.  xV.  Fentberatone,  for  defendants  In  error. 

SrMMONS,  J.  1.  Tbe  facts  will  be  found 
in  the  ofilcial  report.  The  contract  set 
out  therein  was  one  known  as  a  contract 
of  sale  or  return.  In  this  class  of  con- 
tracts the  property  and  goods  vest  imme- 
diately in  the  buyer,  with  an  option  to 
return  or  resell  to  the  original  vendor 
such  as  may  remnin  on  band  at  a  stated 
time.  It  amounts  to  nothing  more  than 
a  mere  privilege  tn  rescind  the  sale.  Un- 
til the  option  to  return  is  exercised,  title 
remains  in  the  buyer.  It  no  particular 
time  Is  fixed  for  the  return,  then  a  reason- 
able time  in  which  to  do  so  Is  allowed; 
but  it  H  particular  time  Is  fixed,  the  re- 
turn roust  be  made  within  that  time,  and 
the  question  of  reasonable  time  does  not 
«nter.  Ben].  Sales,  (Bennett's  Notes,)  p. 
660;  8  Amer.  A;  Eng.  Enc.  Law,  433.  Un- 
der this  contract,  Hoyt  St.  Co.  bought  tbe 
cigars  upon  four  months'  time,  and  bad 
until  the  end  of  that  time  to  ascertain 
whether  they  gave  satisfaction,  and 
whether  they  could  build  up  a  trade  In 
them ;  and  what  was  left  on  hand  at  the 
end  of  four  months  tbey  bad  the  right  to 
return  at  the  expense  of  Mewburger  St.  Co. 
in  the  event  they  did  not  give  satisfaction, 
and  they  could  not  build  up  a  trade  In  the 
cigars.  They  had  the  full  four  months' 
tlmetoaecertalu  this:  audit, at  theexplra- 
tionot  the  four  months,  they  were  not  sat- 
isfied with  the  cigars,  they  bad  a  reason- 
able time  thereafter  In  which  to  return 
them,  and  were  not  compelled  in  our  opin- 
ion to  return  tbera  on  the  day  the  tour 
months  expired. 

2.  But  It  was  contended  by  counsel  for 
tbe  plalntiOs  In  error  that  if  they  were  not 
compelled  to  return  tbem  at  the  expira- 
tion of  the  four  months,  and  were  to  be 
allowed  a  reasonable  time  thereafter, 
the  time  from  the  expiration  of  the  four 
months  until  tbe  cigars  were  lost  by  the 
flood  was  an  unreasonable  time,  and 
therefore  Hoyt  &  Co.  were  liable  for  the 
loss.  Tbls,  perbapD,  would  be  true,  were 
it  not  for  the  special  facts  In  this  case. 
The  record  shows  that  about  the  time  of 
the  expiration  of  the  four  months  a  dis- 
pute arose  between  Hoyt  &  Co.  and  New- 


burger  &  Co.  concerning  tbe  contract, 
Newburger  ft  Co.  contending  that  it  was 
a  straight  out  sale  to  Hoyt  ft  C^.,  and 
that  their  agent  had  no  authority  to 
make  with  Hoyt  ft  Co.tbecontract  of  sale 
or  return  evidenced  by  the  writing  In  thi«< 
case.  Tbe  record  shows  that  correspond- 
ence and  negotiations  were  going  on  be- 
tween the  parties  and  counsel  with  a  view 
to  a  settlement  of  tbe  claim,  Hoyt  ft  Co. 
having  tendered  tbe  cigars  to  tbe  connsel 
of  Newburger  ft  Co.,  and  oBeredto  pay  for 
what  cigars  they  had  sold.  Under  these 
tacts,  we  agree  with  the  court  and  jary  be- 
low that  the  time  between  tbe  expiration 
of  the  four  months  and  tbe  loss  of  tbe 
cigars  was  not  so  unreasonable  as  to 
throw  the  loss  upon  Hoyt  ft  Co.  Judg- 
ment aOlrmed. 


Pearce  v.  State. 

[Suipreme  Court  (tf  OeorgUu    Jan.  14,  1891.) 

Apfkajv— Disms&U/— Bill  op  IIxckptioks— Rxq- 

UIBITKS. 

tJnderActs  Oa.  1889,  p.  114,  declaring  that 
no  oase  shall  be  taken  to  the  Bupreme  oonrt  by 
bill  of  excoptlODS  except  in  the  manner  pre- 
sorlbed  by  the  act,  a  bill  of  exoeptionB  not  oerti- 
fled  as  required,  and  which  tails  to  speoity  in  ac- 
oordanoe  with  tlie  act  the  portions  of  the  record 
material  to  be  transmitted  to  the  sapceme  ooort, 
must  be  dismissed. 

Error  from  superior  court,  Haralson 
county;  Ma ddox.  Judge. 

W.  F.  Brown,  tor  plaintilt  in  error.  A. 
Richardson,  Sol.  Gen.,  for  the  State. 

Simmons,  J.  Tbebili  otexceptions  inthis 
case  fails  to  specify  what  portions  of  tlie 
record  are  material  to  be  transmitted  to 
this  court,  as  required  by  tbe  act  of  No- 
vember 11,  1889,  (Acts  1R89,  p.  114:)  and 
tbe  certificate  ot  the  Judge  to  the  bill  of  ex- 
ceptions is  not  the  certificate  prescribed 
by  that  act.  The  act  declares  that  no 
case  shall  be  taken  to  tbe  supreme  court 
by  bill  ot  exceptions,  except  in  tbe  manner 
prescribed  therein.  As  tbe  plaintitt  in  error 
has  failed  to  comply  with,  or  even  to  at- 
tempt compliance  with,  the  provlaloos  of 
this  act,  this  court  has  no  Jurisdiction  of 
tbe  case,  and  the  bill  of  exceptions  must  lie 
dism  issBd.    Writ  ot  error  dtomiased. 


SOCTUEBLANO   V.  StATB. 

(Supreme  Court  <tf  Oeorgia.    Jan.  14,  18BL) 
AppeaI/— Rbvikw— CoRruornie  Rviumcs. 
Where  the  evidence  is  oonflietlog,  tbe  ver- 
dict will  not  be  disturbed. 

Error  from  superior  court,  Floyd  coun- 
ty ;  Maddox,  Judge. 

Seece  A  Denny,  for  plaintitt  in  error.  W. 
J.  Nunnally,  Sol.  Gen.,  for  the  State. 

Simmons,  J.  Tbe  only  ground  taken  in 
the  motion  for  a  new  trial  is  that  tbe  ver- 
dict U  contrary  to  law  and  tbe  evid^ice. 
The  evidence  Is  conflicting.  It  the  two  wit- 
nesses s<vom  tor  tbe  state  are  worthy  ot 
credit,  the  evidence  is  snfiQcient  to  antbor- 
ize  the  verdict  ot  the  Jury.  Tbe  trial  Judge 
was  satisfied  with  the  finding,  and  over- 
ruled the  motion  tor  a  new  trial,  and  we 
win  not  interiere  with  his  discretion. 

Judgment  affirmed. 
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Bbtant  t.  Puqh. 
{Supreme  Cowrt  of  Oeorgia.   Jan.  14,  1891.) 

IiAITDLOItD  AND  TbITANT— CBOPPBBS— TbOTBB— 

Etidbncb. 

1.  An  agreement  by  which  the  owner  of  land 
is  to  faruisb  stock  and  tools  to  persons  who  are 
to  work  the  land  under  his  direction,  the  crop  to 
belong  to  the  land-owner  until  he  is  paid  his 
share  and  all  advances,  does  not  establish  the  re- 
lation ol  landlord  and  tenant,  but  such  persons 
are  only  croppers  who  have  no  title  to  the  crop 
antil  the  owner  is  fully  paid,  and  hence  one  who 
buys  from  them  before  tsat  gets  no  title  to  the 
crop. 

2.  But  an  agreement  by  Which  s  person  is  to 
pay  teo  and  take  and  work  a  crop  put  out  by  a 
former  tenant,  and  give  the  land-owner  half,  nis 
own-half  to  be  bound  for  the  t60,  constitates  such 
person  a  renter,  and  title  to  the  crop  so  raised  is 
in  him. 

8.  In  trover  for  grain  and  cotton  bought  from 
one  allefted  to  be  a  cropper  under  plaintiff,  and 
hence  without  title  to  the  property  sold,  failure 
to  instruct  that  ttie  cropper  did  have  title  to  part 
of  the  grain,  if  it  had  been  divided.  Is  not  prej- 
udicial to  defendant,  where  it  is  apparent  from 
the  amount  of  the  verdict  that  no  recovery  waa 
allowed  as  to  such  grain. 

Error  from  pity  court,  Floyd  county; 
Meyebbahdt,  Judge. 
The  official  reporc  1b  as  followa: 
Pngb  Bued  Bryant  in  trover  (or  4,881 
punndB  ot  seed  cotton  and  81  buebels  of 
com,  worth  9160.  The  evidence  for  plain- 
tiff tended  to  show  the  following:  He 
rented  a  farm  from  defendant  during  1889, 
and  was  to  pay  defendant  one-third  of  the 
com,  nno-fourth  of  the  cotton,  and  all  the 
cotton-seed  grown  on  the  place.  A  part 
of  this  farm  waa  worked  by  Oarrnth,  and 
a  part  by  Graves.  Plaintiff's  contract 
with  them  wnB  that  he  would  furnish  the 
land  and  stock  and  tools,  they  were  to 
work  under  his  direction,  and  he  was  to 
bave  half  the  crop  and  they  the  other 
half.  The  crop  was  to  be  his  until  he  was 
paid  bis  part  and  all  the  supplies  be  might 
famish  tbem.  He  did  not  agree  to  furnish 
any  given  amount  of  supplies,  nor  all  the 
Bupplles  necessary  to  make  a  crop.  Ha 
did  agree  to  furnish  the  guano,  and  did 
so,  and  also  furnished  them  some  supplies. 
They  had  arrangements  with  Bryant  to 
get  supplies,  which  plaintiff  knew  before 
he  traded  with  them.  He  knew  that  Bry- 
ant took  a  mortgage.  After  they  traded, 
Bryant  knew  that  plaintiff  had  furnished 
Bopplles.  The  property  sued  for  was  a 
part  ot  the  crop  made  by  Carrnth  and 
Graves,  which  was  delivered  by  them  to 
Bryant's  gin,  where  Bryant  took  control 
ot  It  without  plaintiff's  consent,  and  said 
be  was  going  to  sell  It,  and  put  It  In  hlB 
pocket.  The  com  was  a  part  of  Carruth's 
crop,  which  had  been  gathered,  and  plain- 
tin's  half  was  paid  to  plaintiff,  and  25 
bushels  of  Carruth's  part  was  levied  on. 
The  balance  of  Carruth's  part  was  turned 
over  to  Bryant  without  plaintiff's  con- 
sent, and  this  is  what  plaintiff  has  sued 
for.  He  made  two  contracts  with  Car- 
rath  :  The  Urst  wasfor  a  crop  for  himself; 
tbe  other,  was  to  work  the  crop  begun  by 
a  man  named  Connell.  The  terras  of  the 
trade  were  the  same  for  both  crops  except 
that  Carruth  was  to  pay  plaintiff  $60  for 
wbat  supplies  Connell  had  already  gut.  A 
part  of  the  cotton  sued  for  was  made  by 
Carruth  on  bis  first  crop,  and  a  part  on 


the  Connell  crop, — one  bale  on  the  Connell 
crop,  and  two  on  the  Carruth  crop.  One 
bale  was  raised  by  Graves.  The  bales 
would  weigh  about  5U0  pounds  each, 
worth  10  cents  a  pound,  and  the  corn  was 
80  bushels,  worth  50  cents  a  bushel.  Plain- 
tiff claims  three-fourths  of  the  Carruth  cot- 
ton, one-fourth  ot  the  Graves,  and  all  the 
corn.  Wag  not  claiming  tbe  fourth  he 
(plaintiff)  owed  Bryant  for  rent.  Carruth 
owes  plaintiff  for  his  part  of  the  crop  and 
supplies  more  than  his  cotton  and  corn 
will  come  to,  but  Graves  owes  him  noth- 
ing but  plalntlff'sfourth  of  Graves'  cotton. 
Plain  tiff  gavedlrections  as  to  the  working 
the  crop,  and  managed  and  controlled  It. 
Carnith  got  most  of  bis  supplies  for  mak- 
ing the  crop  from  Bryant.  The  com 
raised  by  Carruth  was  divided  between  him 
and  plaintiff,  and  the  81  bushels,  which 
was  a  portion  of  Carruth's  part,  was  tak- 
en possetmlon  of  b.y  Bryant;  Carruth  hav- 
ing told  him  it  was  there.  He  also  told 
Bryant  he  was  willing  to  sell  the  cotton, 
and  credit  It  on  his  debt  to  Bryant,  if 
plaintiff  was  willing.  The  cotton  was 
hauled  to  Bryant's  gin  on  plaintiff's  wag- 
on, plaintiff's  son  helping  to  haul  It,  and 
tbe  latter  told  "them  "  at  the  gin  to  keep 
tbe  Carruth  and  Connell  crops  separate. 
Tbe  testlmonyfor  tbe  defendant  tended  to 
show:  Plaintiff  first  rented  the  land  to 
one  Yarborongh,  who  had  begun  to  pitch 
a  crop  on  It,  and  Carruth  and  Graves  had 
begun  with  Yarborongh  and  plaintiff  to 
make  a  crop.  Defendant  told  plaintiff 
that  defendant  had  agreed  to  furnish  tbem 
supplies,  and  would  continue  to  do  so, 
which  plaintiff  agreed  to.  Defendant  did 
furnish  tbem  supplies  to  make  tbelr  crops, 
and  took  a  mortgage  on  tbe  crop  to  se- 
cure him.  They  owe  him  more  than  the 
cotton  In  dispute  will  pay.  Carruth  deliv- 
ered the  corn  to  him,  and  be  took  it  at  50 
cents  a  bushel,  and  gave  Carruth  credit  for 
It  on  bis  debt.  Carruth  told  him  to  sell  tbe 
cotton,  and  apply  the  proceeds  to  tbe 
debt  he  owed  defendant,  which  defendant 
did.  Defendant  knew  that  plaintiff  was 
furnishing  some  supplies,  and  that  he  fur- 
aistaed  guano.  Graves  sold  defendant  bis 
cotton,  and  be  applied  the  proceeds  to 
Graves'  debt  to  him.  The  bales  would 
weigh  fully  600  pounds.  When  the  cotton 
was  brought  to  the  gin  nothing  was  said 
about  keeping  the  Connell  and  Carruth 
crops  separate.  Supplies  were  furnished 
by  defendant  to  Carruth  and  Graves  to  an 
amount  greater  than  the  property  in  dis- 
pute. Plaintiff  did  not  agree  to  furnish 
Graves  any  supplies,  though  he  did  fur- 
nish him  a  little,  which  Graves  paid  him 
for.  Graves  told  defendant,  defendant 
could  place  Graves'  part  of  the  cotton  on 
his  debt  to  defendant.  Half  the  cotton 
delivered  to  defendant  belonged  to  plain- 
tiff. The  ranrtgaxes  made  by  Carruth  and 
Graves  to  d(4endant  were  Introduced  In 
evidence.  They  covered  the  crop  made 
by  Carruth  and  Graves  during  the  year  in 
question,  and  were  for  a  larger  sura  than 
the  value  of  the  property  in  dispute.  De- 
fendant also  introduced  a  written  con- 
tract between  plaintiff  and  Carruth  as  to 
the  Connell  crop,  which  stated  that  Car- 
ruth was  to  pay  f 60  for  the  crop,  work  it, 
and  gather  it  at  the  proper  time,  and  give 
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plaintiff  ball,  and  that  Carruth'8  part 
8liould  remain  bound  for  tbe  ftK).  AIro 
landlord  lien  sworn  out  by  plaintiff 
against  Carruth  forf60for  supplies  for  the 
year  In  question.  The  affidavit  recited 
that  plaintiff  rented  land  to  Carruth  for  tbe 
year,  and  during  tbe  contract  of  renting, 
as  landlord,  furnished  supplies,  und  made 
tbe  affidavit  tor  tbe  purpose  of  toFceclos- 
Ing  his  lien  as  landlord  upon  tbe  crop 
raised  by  Carruth  upon  tbe  land  rented. 
The  execution  was  levied  on  some  of  the 
com  made  by  Carruth  during  the  year. 

The  Jury  found  for  plaintiff  fl20,  and  de- 
fendant moved  for  a  new  trial  on  tbe  fol- 
io winggrounds:  (1,2,8)  Verdict  contrary 
to  law,  evidence,  etc.  He  amended  bis  mo- 
tion, and  added  tbe  following  grounds: 
(1)  Error  in  charging:  "If  the  contract 
between  Pugh  and  Carruth  and  Graves  was 
that  he  (Pugh)  was  to  furnish  the  land, 
stock,  and  tools  and  any  part  of  the  sup- 
plies, and  that  tbe  crop  should  be  made 
as  Pugh  directed,  and  tbe  crop  should  re- 
main bis  until  be  was  paid  for  all  the  sup- 
plies furnished,  and  bad  received  bis  part 
for  the  land  and  stock  and  tools,  this 
would  establish  the  relation  of  cropper, 
and  plaintiff  would  be  entitled  to  recover. 
It  is  not  necessary.  In  order  to  establish 
tbe  relation  of  cropper,  that  the  owner  of 
land  should  contract  to  furnish  all  tbe 
supplies  needed  to  make  the  crop, — a  con- 
tract to  famish  a  part  only  would  be  suffi- 
cient." (2)  Error  in  refusing  to  charge: 
"If  a  part  of  tbe  property  sued  forbad 
been  divided  out  to  Carruth, and  delivered 
to  him  by  Pugh,  as  to  such  part  Carruth 
bad  title,  even  though  tbe  relation  of  crop- 
per may  have  been  shown."  (3)  Verdict 
contrary  to  a  certain  specified  portion  of 
the  charge.  Tbe  motion  was  overruled, 
and  defendant  excepted. 

Dean  &  Swttt,  for  plaintiff  in  error.  Nun- 
Dally  &  Neel,  for  defendant  in  error. 

Simmons,  J.  1.  The  facts  of  this  case 
will  be  found  in  the  official  report.  Under 
these  tacts,  we  think  Carruth  and  Graves 
were  not  tenants  of  Pugh,  but  croppers. 
Tbe  relationship  between  them  and  Pugh 
was  not  that  of  landlord  and  tenant,  but 
was  that  of  master  and  servant.  Pugh 
retained  control  and  direction  of  tbe  farm, 
and  Carruth  and  Graves  worked  It  under 
his  direction,  and  they  were  to  receive  a 
part  of  the  crop  as  wages  for  their  labor. 
Tbe  relation  not  being  that  of  landlord 
and  tenant,  but  that  of  cropper.  It  follows 
as  a  matter  of  course  that  Carruth  and 
Graves,  tbe  croppers,  had  no  title  to  the 
crops  raised  until  Pugh  was  fully  paid  for 
bis  part  of  the  crop,  and  the  advances 
made  by  him  to  them,  and  that  when 
Bryant  bought  a  portion  of  the  crop  from 
them  be  got  no  title  thereto,  and  Pugh 
was  entitled  to  recover  that  portion  of  the 
crop  made  by  Carruth  and  Graves  upon 
the  land  cultivated  by  them  as  croppers. 
It  seems  from  the  record  that  Pugh  made 
two  contracts  with  Carruth, — the  first  for 
a  crop  for  himself,  and  the  other  to  work 
a  crop  for  a  man  named  Connell.  The 
above  ruling  applies  to  the  crop  that  Car- 
ruth was  to  work  for  himself,  but  not  to 
crop  begun  by  Connell,  and  which  Carruth 
worked ;  for  under  the  evidence  we  think 


that,  »»8  to  the  Connell  crop,  Carruth  was 
a  tenant,  and  not  a  cropper.  The  evidence 
shows  that  Connell  bad  begnn  this  crop, 
and  ihad  quit  or  been  discharged,  and 
that  Pugh  made  a  written  contract  with 
Carruth,  in  which  it  vrajs  agreed  that  Car- 
ruth was  to  pay  $60  for  the  crop,  work  it. 
and  give  Pugh  half,  and  that  Carnitb's 
part  should  remain  bound  for  the  f60. 
This  was  not  a  contract  by  which  Pogli 
was  to  give  Carruth  a  part  of  tbe  crop  a» 
wages  for  cultivating  tbe  land,  as  he  did 
in  the  first  contract  made  with  blm,  but 
was  a  renting  by  Pugb  to  Carruth  of  that 
part  of  the  land  which  had  been  in  tbe 
possession  of  Connell.  Carrnth  being  a 
renter  or  tenant  as  to  that  part  of  the 
crop  made  on  tbe  Connell  place,  tbe  title 
to  that  part  was  in  him.  and  be  bad  tbe 
right,  therefore,  to  sell  it  to  Bryant.  The 
evidence  shows  that  one  bale  of  cotton 
was  made  by  Carruth  ontheConnell  plaee; 
and  we  have  seen  that  the  title  to  tbia  bale 
was  in  Carruth,  and  not  in  Pugb;  and 
Pugb,  having  no  title  to  it,  could  not  re^ 
cover  It.  nor  the  price  of  it,  in  an  action  of 
trover.  Pugb  claimed  three-foortbB  of  the 
price  ot  this  bale,  and,  the  Jury  having 
found  that  much  tor  blm,  the  verdict  was 
contracy  to  evidence  to  that  extent. 

2.  The  evidencealso  shows  that  Carruth 
made  a  certain  quantity  ot  corn  on  the 
land  he  worked  as  a  cropp«r,and  that  the 
corn  was  divided  between  him  and  Pugb. 
and  his  part  levied  on  by  Pugh  by  virtue 
of  a  landlord's  lien;  and  tbe  conrt  was  re- 
quested to  charge :  "  If  a  part  of  the  prop- 
erty sued  for  had  been  divided  out  to  Car- 
ruth and  delivered  to  blm  by  Pugh,  as  to 
such  part  Carruth  bud  title,  even  though 
the  relation  ot  cropper  may  have  been 
shown."  The  refusal  to  give  this  charge, 
under  tbe  evidence  in  the  case,  did  not  in- 
jure Bryant,  because  by  a  calculation  It 
will  be  seen  that  the  Jury  did  not  find  the 
price  of  thecorn  for  Pugh  against  Bryant. 
There  were  four  bales  of  cotton  made  on 
the  place, — xhree  by  Carruth  and  one  by 
Graves.  Pugh  claimed  three-fourths  of 
Curruth's  crop,  and  one-fourth  of  Graves* 
bale.  Giving  him  the  amount  of  cotton 
he  claimed  In  his  evidence,  at  the  price  ot 
cotton  stated  therein  and  the  weight  of 
the  bales,  tbe  verdict  should  have  been 
$125;  but  It  was  only  for  9120,  showing 
that  If  the  value  of  the  com  had  been  add- 
ed to  tbe  verdict  It  would  have  been 
more.  So  we  conclude  that  tbe  Jury  did 
not  find  against  Bryant  tor  the  value  of 
the  corn  which  bad  been  sold  him  by  Car- 
ruth, and,  if  they  did  not,  be  bad  no  right 
to  complain  of  any  ruling  that  the  court 
may  have  made  aboutthe  com.  Thejary, 
as  we  have  shown,  having  found  for  Pugh 
three-fourths  of  the  bale  made  by  Conoell, 
and  that  he  bad  no  title  thereto,  and  could 
not  recover  it  from  Bryant  in  an  action 
of  trover,  we  reverse  the  judgment  ot  the 
court  upon  this  ground.  But  if  the  de- 
fendant In  error  will,  within  80  daya  after 
the  Judgment  ot  this  court  is  made  tbe 
judgment  ot  the  superior  court,  write  oft 
from  the  amount  of  the  judgment  $37.50. 
the  value  of  three-fourths  of  the  bale  made 
on  the  Connell  place,  the  case  will  then 
stand  affirmed.  Judgment  reversed,  on 
condition. 
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Gbawtord  et  a/,  t.  Oman  &  Stbwakt 

8TONE  Co. 

(SujMWM  Court  of  South  CardUna.    Xaioh  IS, 
ia»l.) 

Jmamm  or  SroKa  Qca^rt— lKTRnnni.nOH— 
Tbbiis  of  Abt. 

1.  Under  a  lease  of  a  stone  quarry  by  which 
the  lessees  a^ree  to  pay  a  specified  rate  for  stone 
"shipped"  by  them,  the  iMsors  cannot  recover 
for  stone  quarried  by  the  lessees  and  ready  for 
shipment,  out  not  aotnally  shipped. 

a.  Wnere  the  lease  was  entered  into  by  both 
parties  in  view  of  the  contingency  that  a  pri- 
▼ate  railroad,  by  which  alone  the  stone  could  be 
shipped,  might  make  sooh  rates  as  would  en- 
tirely destivy  the  bnainess,  the  prorision  that 
payment  should  be  made  when  the  stone  is 
"shipped"  is  not  so  unreasonable  as  will  afford 
any  ground  of  relief  to  the  lessors. 

8.  'Where  the  lease  provides  for  one  rate  of 
compensation  for  "dimension  stone"  shipped,  and 
anotnw  lower  rate  for  all  other  stone.  It  must  be 
ooncloslTely  presumed  that  the  parties  to  the 
lease,  who  were  both  axperienoea  quarry-men, 
used  the  term  "dimension  stone, "  whiob  is  a  term 
of  art,  in  its  technical  sense,  and  aa  It  would 
ordinarily  be  understood  by  quany-men,  in  the 
absence  of  anything  In  the  lease  itself  Indicating 
that  they  used  It  in  any  other  sense;  and  it  & 
error  to  permit  the  ]ary  to  determine  whether  the 
term  was  used  in  Its  ordinary  technical  sense,  or 
in  some  broader  sense. 

Appeal  from  commoti  pleas  circuit  coart 
of  Fairfield  coonty;  Norton,  JodKe. 

Action  by  Sarah  E.  Crawford  and  Rob- 
ert Crawford  against  the  Oman  &  Stewart 
Stone  Company  for  breach  of  a  written  con- 
tra ct,  styled  a  "lease. "  The  lease  was  as  fol- 
io ws :  "  This  aRreement.en  tered  into  by  and 
between  thn  parties  fonowlng,  witnesseth 
tbat  Robert  Crawford  and  S.  E. Crawford, 
bis  wife,  both  of  township  nine,  Fairfield 
county,  and  state  of  Sooth  Carolina,  have 
tbis  day  leased  to  the  Oman  &  Stewart 
Stone  Company,  a  firm  doing  business  In 
NashviUe.  TenneBsee,  with  head-quarters 
at  Oman,  Watson  county,  Kentucky,  the 
exclusive  right  and  privilege  of  quarrying 
granite  on  the  lands  owned  by  said  Craw- 
ford and  wife,  in  said  township,  for  the 
term  nf  ten  years,  with  the  privilege  to  the 
said  Oman  ft  Stewart  Stone  Company  of 
renewal  for  another  five  or  ten  years,  at 
tbeir  election,  on  the  following  conditions 
and  terms,  vis. :  Thesaid  Oman  ft  Stewart 
Stone  Company  are  to  have  the  exclusive 
rigbt  of  quarrying  granite  on  any  part  of 
the  lands  owned  by  said  Crawford  and 
wife  tbat  may  appear  to  said  Oman  ft 
Stewart  Stone  Company  as  proper  and 
advisable.  Said  Oman  ft  Stewart  Stone 
Company  are  to  have  the  right  to  build 
Bucfa  bouses,  derricks,  or  other  machinery, 
roads,  tramways,  or  railroads,  as  may 
seem  to  them  necessary  in  the  operation 
of  tbe  qnany  or  quarries  they  may  choose 
to  open  or  operate.  Said  Oman  ft  Stew- 
art Stone  Company  are  to  have  tbe  right 
of  way  over  the  lands  of  said  Crawford 
and  wife  for  such  roads,  tramways,  or 
railroads  as  they  may  choose  to  make  or 
travel  over  in  conducting  their  business 
of  quarrying.  The  right  to  use  and  re- 
move any  stone  quarried  or  unquarried 
on  the  lands  of  said  Crawford  and  wife  in 
said  township  Is  hereby  conveyed  to  said 
Oman  ft  Stewart  Stone  Company.  Uald 
company  have  the  further  prlrltege  pf  cat- 
ting down  and  removing  or  using  such 
T.l2s.B.no.l&— £9 


timbers  as  maybe  on  the  ground  or  in  tbe 
way  of  hauling  granite.  In  consideration 
of  the  aforementioned  privileges  to  said 
Oman  ft  Stewart  Stone  Company,  they 
agree  and  bind  themselves  to  pay  annual- 
ly to  said  Crawford  and  wife  one  cent  and 
one  quarter  of  one  cent  for  every  cubic 
foot  of  granite  shipped  of  dimension  stone 
during  the  flrstfive  years  of  this  lease,  and 
one  cent  and  one-half  of  one  cent  per  cubic 
toot  of  dimension  stone  during  tbe  sec- 
ond five  yoars  and  all  subsequent  terms  of 
this  lease.  For  all  other  stone  shipped 
not  dimension  stone  they  agree  to  pay 
fifty  cents  per  car-load.  Any  and  all  im- 
provements erected  or  made  by  said  com- 
pany on  the  lands  of  said  Crawford  and 
wife  are  to  remain  the  property  of  said 
company,  and  the  right  is  reserved  to 
them  to  remove  them  at  any  time  during 
tbis  lease.  In  witness  whereof  we  have 
affixed  our  names  this  22d  day  of  Decem- 
ber, 1884.  BoBT.  CBAwroBD.  S.  E.  Craw- 
ford, b'or  Oman  ft  Stewart  Stone  Cf>m- 
pany,  A.  R.  Stewart,  President.  Wit- 
ness: J  W.  Jones."  From  a  verdict  and 
Judgment  in  plaintiffs'  favor,  defendant 
appeals. 

R»gadale  A  Ramd&Ie,  for  appellant.  H. 
A.  GaJIIard  and  fl.  N.  Obww,  for  respond* 
ents. 

MdlvEB,  J.  On  the  22d  of  December,  1884, 
the  plaintiffs  and  defendant  entered  Into  a 
written  agreement,  styled  a  "lease,"  a 
copy  of  which  is  set  out  In  the  case,  and 
should  be  embraced  in  the  report  of  this 
case.  By  the  terms  of  this  agreement  tbe 
defendant,  among  other  things,  was  to 
have  tbe  exolnslverightot  quarrylnggran- 
ite  on  the  lands  of  the  plaintiffs  for  the 
term  of  10  years,  with  the  privilege  to  de- 
fendant of  renewal  for  another  term  of  5 
or  10  years,  at  its  election,  in  considera- 
tion whereof  tbe  defendant  agreed  to  pay 
annually  to  the  pIalntiflB''one  cent  and 
one  quarter  of  one  cent  for  every  cubic 
font  of  granite  shipped  of  dimension 
stone  during  tbe  first  five  years  of  this 
lease,  and  one  cent  and  one-half  of  one 
cent  per  cubic  foot  of  dimension  stone 
during  tbe  second  five  years  and  all  subse- 
quent terms  of  this  lease.  For  all  other 
stones  shipped  not  dimension  stone  they 
agree  to  pay  fifty  cents  per  car-load. "  The 
defendant,  having  worked  the  quarry  tor 
some  two  or  three  years,  abandoned  It, 
whereupon  this  action  was  commenced, 
on  tbe  Slat  of  January,  1SS8.    In  the  com- 

?ilaint  tbe  plaintiffs  undertook  to  state 
wo  causes  of  action, — tbe  first  for  breach 
ot  the  written  contract  in  not  paying  the 
price  agreed  upon  for  the  stone  quarried, 
and  the  second  tor  damages  for  ceasing  to 
work  the  quarry.  But  as  tbe  second 
cause  ot  action  has  been  practically  elim- 
inated by  tbe  ruling  of  the  circuit  Judge  on 
the  motion  for  a  new  trial,  to  which  no 
exception  bus  been  taken  by  the  plaintiffs, 
we  are  confined  to  a  consideration  of  tbe 
first  cause  of  action.  In  support  of  this 
cause  of  action  the  plalntiftti,  after  alleging 
the  making  of  the  written  contract,  sub- 
stantially as  above  stated,  except  that 
feature  which  prescribes  the  price  of  stone 
shipped  other  than  dimension  stone,  al- 
leges that  defendant  "has  quarried  two 


Digitized  by 


Google 


980 


80UTHEASTEBN  BEFOBTEB,  Vol.  12. 


(8.  a 


hundred  thoasand  blocks  ot  granite, 
known  as  *  Belgian  Bloclw;'  and  tbateaid 
defendant  has  already  shipped  one  hun- 
dred and  t«i  tboasand  of  said  Belgian 
Mocks,  and  is  ready  to  sblp,  and  is  pre- 
^ring  to  ship,  the  remaining  ninety  tboa- 
sand of  said  blocks."  They  then  proceed 
to  allege  that  the  900,000  Bdgian  blocks 
"so  quarried  by  the  defendant  are  equiva- 
lent to  thirty-six  tboasand  cubic  feet  of 
granite;  that  said  Belgian  blocks  are  'di- 
mension stone;'  and  that  there  Is  due  and 
payable  to  the  plaintiffs  by  the  defendant, 
under  said  agreement,  npon  the  said  tblr- 
t.v-slx  thousand  cubic  feet  of  stone,  the 
sum  of  four  hundred  and  fifty  dollars ; " 
tor  which  sum  Judgment  is  demanded. 
Testimony  was  adduced  tending  to  show 
low  much  stone  had  been  shipped  by  the 
defendant,  how  much  was  at  the  quarry 
•ut  into  Belgian  blocks,  but  not  shipped, 
and  also  as  to  what  was  the  meaning  of 
the  term  "dimension  stone,"  which  seems 
to  be  a  terra  of  art,  as  to  which  there  was 
•onsiderable  conflict  among  the  witnesses. 
The  plaintiff  Robert  Crawford,  who,  as 
agent  for  his  wife,  his  co-plaintiff,  seems  to 
kave  had  entire  charge  of  the  business, 
testified  that  he  regarded  Belgian  blocks 
as  dimension  stone,  but  there  is  no  testl- 
mony  that  the  defendant  so  regarded 
them.  The  circuit  Judge  charged  the  Jury 
that  the  defendant  was  liable,  not  only  for 
the  stone  actually  shipped  by  tbem,  but 
also  for  such  as  had  been  quarried  and  left 
at  the  quarry,  using  these  words,  "  What- 
•rer  was  quarried  and  ready  for  shipment 
may  be  cooaldered  In  this  contract  as  nr- 
ticles  shipped ; "  and,  as  to  the  rate  that 
shonld  be  charged  for  the  Belgian  blocks, 
while  tbey  were  not  dtm^ision  stone,  yet 
if  the  testimony  satisfied  the  Jury  that  the 
term  "dimension  stone"  was  not  used  in 
Its  ordinary  technical  sense,  bnt  was  In- 
tended to  embrace  Belgian  blocks,  then 
tbey  could  so  find,  and  allow  the  pluintllfs 
to  recover  for  the  Belgian  blocks,  at  the 
rate  fixed  by  the  contract  for  dimension 
stone.  The  jury  having  found  a  verdict  Ip 
favor  ■  of  the  plaintiffs  for  the  whole 
amount  claimed,  9450,  defendant  appeals 
■pen  the  foUowing  grounds:  "(i)  For 
tha*  his  honor  erred  in  charging  the  Jury 
that,  if  the  76,000  Belgian  blocks  were 
qnarrled>,theB  whatever  was  quarried  and 
ready  for  shipment  maybe  considered  In 
this  contract  as  articles  shipped,  and  that 
the  plaintiffs  could  recover  therefor 
against  tiie  defendant.  (2}  In  that  his 
bonor  «rred  In  this :  that  having  charged 
the  Jury  that,  the  parties  being  quarry- 
men,  there  was  a  presumption  that  tbey 
eontracted  with  reference  to  the  technical 
meaning  of  'dimension  stone,'  and  having 
oharged, further,  that  Belgian  blocks  were 
not  'dimension  stone'  in  Its  technical 
sense.  It  was  error  to  submit  to  the  jury 
the  questloB  whether  the  plaintiffs  had  re- 
Ibutted  this  presumption,  when  they  had 
offered  no  testimony  whatever  to  rebut 
the  same. " 

The  action  being  based  upon  a  written 
contract.  It  is  quite  clear  that  the  rights 
and  liabilities  of  the  parties  must  be  deter- 
mined by  the  terms  of  such  contract,  and 
K  seems  to  us  equally  clear  that,  under  the 
jBrovIsIons  ot  this  contract,  the  plaintiffs 


had  DO  right  to  demand,  and  the  defend- 
ant was  under  no  obltgatioD  to  pay  for, 
any  stone  until  It  wa«-8hipped  or  aent  to 
market,  for  such  Is  the  express  provision 
of  the  contract.  Jt  does  not  provide  that 
defendant  shall  pay  for  the  stone  when  it 
is  quarried,  or  even  wiMsn  it  ia  prepared 
for  market,  but  only  wtaen  It  is  " shipped. " 
Such  being  the  contract  of  the  parties  ex- 
pressed in  no  equivocal  terms,  we  do  not 
see  by  what  authority  a  court  can  under- 
take to  change. those  terms.  It  may  have 
been,  and  doubtless  was,  a  very  material 
matter  to  the  defendant  that  it  abonld 
not  be  required  to  pay  until  the  atone  was 
shipped,  as  it  may  have  been  dependent 
for  the  means  of  paying  fpr  the  stone  upon 
its  sales  of  the  same,  and  the  proceeds  of 
such  sales  could  scarcely  be  realized  before 
the  stone  was  shipped.  Again,  It  Is  not 
difficult  to  understand  that  one  oftbe  ma- 
terial elements  which  entered  into  the  cal- 
culation of  the  defendant.  In  making  a 
contract  In  reference  to  such  a  beavy  and 
unwieldy  article,  would  be  the  rates  of 
transportation  which  It  might  be  able  to 
obtain,  and  hence  there  misht  have  been  a 
very  good  reason  for  inserting  in  the  con- 
tract the  provision  that  the  defendant 
was  to  pay  only  for  the  stone  shipped. 
The  testimony  shows  that  the  defendant 
was  largely  dependent  for  transportation 
npon  a  private  railroad,  which  not  being 
under  the  control  of  the  pubii<^  authorities 
of  tlie  state, Its  owners  could  fix  any  rates 
the.v  pleased,  and  thus  effectually  destroy 
the  business  of  the  defendant;  and  in 
fact  there  Is  testimony  from  one  of  the 
ownere  of  this  railroad,  who  was  inter- 
ested in  a  rival  quarry,  that  tiie  rates  of 
transportation  on  that  railroad  -were 
raised  for  tlie  express  purpose  ot  patting 
an  embargo  on  the  business  of  tbe  defend- 
ant, which  did  have  the  ^feet  of  stopping 
its  operations.'  In  view  of  this  contingen- 
cy, which  the  testimony  shows  mast  have 
been  known  to  both  parties,  it  seems  to 
us  that  the  contract,  als  it  was  written, 
and  as,  we  think,  it  mrist  be  construed,  so 
far  from  being  an  unreasonable  one,  was 
Just  tbe  reverse,  and  that  the  insertion 
ot  the  provision  whereby  the  defendant 
was  only  to  pay  for  the  stone  shipped 
was  a  very  prudent  and  proper  precau- 
tion, in  view  of  the  contingency  above 
mentioned,  which,  as  the  event  proved, 
did  happen;  for  It  can  scarcely  be  sup- 
posed that  tbe  defendant  Intended  to  bind 
itself  to  pay  for  stone  which  It  could  not 
get  to  market  ex<rept  by  paying  sueli 
rates  ot  transportation  as  would  eftecto- 
ally  destroy  the  profits  of  the  business, 
and  perhaps  bring  It  in  debt  every  year. 
It  may  be  that  it  was  an  unwise  contract 
on  tbe  part  of  the  plaintiffs  to  make  Uieir 
pay  contingent  upon  ttie  amount  of  stooe 
shipped,  without  first  taking  measnres  to 
secure  such  rates  of  transportation  as 
would  enable  the  defendant  to  carry  on 
tbe  business  with  reasonable  success;  but 
courts  do  not  sit  for  the  purpose  of  reev- 
ing parties  from  unwise  baisalns,  and 
when  parties  ot  fuU  qge  and  capacity, 
without  fraud  or  ImposHion,  (of  wfaicb 
there  Is  no  pretense  here,>  enter  Into  a 
contract,  they  will  be  held  to  Its  perform- 
ance according  to  the  terms  inserted  In 
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«acb  contract,  anlem,  perhaps,  It  is  so 
wholly  onreaaonable  and  unconsclentloas 
as  to  afford  a  presumptloD  that  the  par- 
ties must  have  Intended  something  differ- 
«nt  from  that  which  the  words  they  used 
clearly  Import.  Bat,  as  we  have  said,  we 
do  not  see  anything  so  anreasonable  In 
the  terms  ut  this  contract,  as  written,  as 
would  afford  any  gronud  for  snch  a  pre- 
eumptlon.  The  sngf^festion  made  by  the 
circuit  }ndge  that  the  parties  conid  not 
have  contemplated  that  the  defendant 
should  work  the  quarry  from  year  to 
year,  taking  from  it  blocks  of  stone  of  any 
kind,  and  become  the  owners  ot  such 
blocks  without  becoming  responsible  for 
the  payment  of  the  contract  price  there- 
for, and  hence  that  whateTer  stone  was 
<iaarried  and  ready  for  shipment  may  be 
considered,  under  this  contract,  as  shipped, 
and  consequently  that  if  there  were,  as  es- 
timated, 75,000  Belgian  blocks  left  at  the 
quarry,  the  defendant  was  liable  tA  pay 
the  contract  price  for  the  same,  cannot  be 
approved.  In  the  first  place,  we  do  not 
think  that  it  necessarily  follows  tliat  the 
'defendant  would  "become  the  owner  ot 
«acb  blocks;'  for  if  the  detendant  has 
abandoned  the  work,  as  the  testimony 
shows,  leaving  that,  or  any  other,  num- 
ber ot  Belgian  blocks  at  the  quarry,  we 
'do  not  see  bow  it  would  become  the  own- 
«r  of  the  same.  On  the  contrary,  H  such 
is  the  case,  we  see  no  reason  why  the 
plaintiffs  may  not  resume  possession  of 
the  qaarry,  together  with  all  the  stoue 
left  there  which  had  been  taken  out  of  the 
quarry  and  cut  into  Belgian  blocks,  and, 
if  BO,  tlien  the  plaintiffs  have  been  beneflt- 
«d,  rather  than  tD]nred,  thereby.  But,  be 
all  this  as  it  may,  we  think  that,  the  par- 
ties having  clearly  Expressed  in  writing 
the  terms  of  the  contract,  which  do  not 
appear  to  ns  to  be  so  unreasonable  as  to 
warrant  a  court  in  changing  those  terms, 
they  mast  be  held  to  the  plain  meaning  of 
the  terms  they  have  used;  and  hence 
that  the  circnlt  Jadge  erred  in  Instmcting 
the  ]nry  that  whatever  stone  was  quar- 
ried and  ready  for  shipment  may  be  re- 
garded as  shipped,  nnder  the  terms  of  this 
contract,  and  that  defendant  was  liable 
to  the  plaintiffs  forthecontract price  of  the 
same. 

It  seems  to  na,  also,  that  the  second  ex- 
ception is  well  founded.  Inasmuch  as  the 
contract  prescribed  one  price  for  dimen- 
sion stone,  and  another  and  much  lower 
price  for  all  other  stone,  it  was  of  course 
very  material  to  determine  what  was 
meant  by  the  term  "dimension  stone," 
and  especially  whether  Belgian  Mocks 
were  embraced  in  that  term.  Now,  as  the 
term  "dimension  stone"  was  a  term  of 
art,  tt  was  competent,  under  the  well- 
settled  role,  to  receive  evidence  of  experts 
as  to  the  technical  meaning  of  that  term. 
1  Oreenl.  Ev.  §  280;  8  Amer.  &  Eng.  Ene. 
Law,  867,  868,  and  notes.  Accordingly 
socb  evidence  was  i-ecelvod  in  this  case, 
and,  as  it  was  confiloting,  a  qnestion  of 
fact  was  presented  as  to  the  meaning  ot 
the  term  "dimension stone, "  and  especially 
wbetlier  it  included  Belgian  blocks,  which 
It  was  the  province  of  the  ]ury  to  deter- 
tnine;  and  it  was  for  the  court  to  Instmct 
tbem  as  to  the  proper  ooBstraction  of  the 


contract,  accordingly  as  they  found  one 
or  the  other  meaning  of  the  t«-m  to  be 
correct.  It  seems  to  us  that  the  true  rule 
uiion  this  subject  is  well  stated  by  Pabkk, 
B.,  in  Neilson  v.  Harford,  8  Mees.  &  W.  806, 
in  tlie  following  language,  taken  from  one 
of  the  notes  to  the  passage  in  the  Ency> 
clopedia  above  cited :  "The  construction 
of  all  written  instruments  belongs  to  the 
court  alone,  whose  duty  it  is  to  construe 
all  such  instruments  as  soon  as  the  true 
meaning  of  the  words  in  which  they  are 
couched,  and  the  surrounding  circum- 
stances, if  any,  have  been  ascertained  as 
facts  by  the  ]nry ;  and  it  is  tlie  doty  of  the 
Jury  to  take  the  construction  from  the 
court  either  absolntely,  if  there  be  no 
words  to  be  constroed  (or,  pertiaps,  't 
would  be  better  to  say  interpreted)  as 
words  of  art  or  phrases  nsed  in  commerce, 
and  no  snrrounding  oirenmstanees  to  be 
ascertained,  or  conditlonaHy,  when  those 
words  or  circumstances  are  necessarily 
referred  to  them."  This  mle  was  iUns- 
trated  in  the  case  of  Hotchison  v.  Bow- 
fcer,  5  Mees.  ft  W.  635,  where  an  otter  had 
been  made,  by  letter,  tn  seU  a  certain 
quantity  of  "good  ttarley,"  and  the  letter, 
in  reply,  after  stating  the  offer,  contained 
the  following :  "  Ot  which  oiler  we  accept, 
expecting  yoo  to  give  as  One  barley  and 
good  weight. "  And  it  was  held  that,  al- 
though the  Jury  might  And  the  mercantile 
mea  ning  of "  good  "  and  **  flne, "  as  applied  to 
barley,  yet  they  could  not  go  further  and 
find  that  the  parties  did  not  understand 
each  other.  The  question  whether  there 
was  a  snfBclent  acceptance  was  a  ques- 
tion to  be  determined  by  the  coart  upon 
a  proper  construction  of  the  letters, 
Parke, B.,  saying:  "The  law  I  take  to  l>e 
this:  that  It  is  the  duty  ot  the  court  to 
construe  all  written  inatraments.  If  there 
are  peculiar  expressions  used  in  them, 
which  have,  in  partlcdlar  places  or  trades, 
a  known  meaning  attached  to  them,  it  is 
for  the  Jury  to  say  what  is  the  meaning  of 
such  expressions,  but  for  the  court  to  de- 
cide what  Is  the  meaning  ot  the  contract." 
So,  as  was  said  by  Shaw,  C.  J.,  in  Eaton 
V.  Smith,  20  Pick.  150,  (quoting  again 
from  the  Encyclopedia:)  "When  a  new 
and  unusual  word  Is  nsed  in  a  contract,  or 
when  a  word  is  naed  in  a  technical  or  pe- 
culiar sense,  as  applicable  to  any  trade  or 
branch  of  business,  or  to  any  particular 
class  of  people,  it  Is  proper  to  receive  evi- 
dence of  usage  to  explain  and  illustrate  it, 
and  that  evidence  is  to  be  considered  by  the 
Jury ;  and  the  province  of  the  court  will 
then  be  to  instruct  the  }nry  what  will  be 
the  legal  effect  of  the  contract  or  instru- 
ment as  they  shall  And  the  meaning  of  the 
word  modified  and  explained  by  the 
usage. "  It  seems  to  us,  therefure,  that 
the  circuit  Judge  erred  when  be  instructed 
the  Jury  that  while  a  Belgian  block  was 
not  a  dimension  stone,  if  that  word  is  to 
l>e  interpreted  in  its  technical  sense,  yet 
tbeqaestlon  for  the  Jury  to  determine  in 
this  case  was  whether  the  term  "dimen- 
sion Btoae"waB  used  in  this  con  tract  in  its 
ordinary  technical  sense,  or  In  some  other 
sense.  The  written  contract  showed  what 
terms  had  been  nsed  by  the  parties,  and, 
in  view  of  the  fact  that  one  of  those 
terms — "dimension  stone"— -was  a  term  of 


Digitized  by  VjOOQIC 


60UTHEASTEBN  BEPOBTEB,  Vol.  12. 


(8.  a 


art,  tbe  only  qaestlon  tor  the  Jary  was, 
what  WHB  the  meaning  ot  that  term  In 
fche  art  to  wUlcii  it  applied,  and  not 
whether  the  parties  used  that  term  in  a 
sense  different  from  that  which  it  ordina- 
rily bore.  This  would  beallowingra  party, 
by  parol  evidence,  to  prove  that  the  an> 
derstandlng  between  the  parties  was  dif- 
ferent from  that  which  the  terms  they 
have  uaed   ordinarily    and    properly  im- 

gurt,  which  is  not  permissible,  as  It  would 
e,  in  effect,  varying  the  terms  of  a  writ- 
ten contract  by  parol.  See  De  Camps  v. 
Carpin,  19  8.  C.  121.  We  must  look  alone 
to  the  written  contract  for  the  words 
used  by  the  parties,  and,  where  some  of 
tbc  words  are  terms  of  art.  It  is  for  the 
Jury  to  say,  from  the  testimony  adduced, 
what  is  the  proper  and  technical  significa- 
tion of  such  terms,  and  there  the  province 
of  the  jury  terminates,  and  it  Is  for  the 
court  to  determine  the  true  construction 
ot  the  contract,  reading  the  terms  ot  art 
used  therein  In  the  sense  as  thus  ascer- 
tained by  the  Jury.  But  the  Jury  are  not 
at  liberty  to  say  that,  though  the  words 
used  by  the  parties  properly  mean  one 
thing,  yet  the  evidence  shows  that  the 
parties  intended  them  to  mean  something 
else;  for  that  would  permit  the  Jury  to 
substitute  for  the  words  actually  used  by 
the  parties  other  words  which  they  have 
not  used.  In  this  case  both  ot  the  parties 
who  were  active  in  making  this  contract 
were  quarry-men,  with  considerable  ex- 
perience in  the  business,  and,  when  they 
used  a  term  of  art,  it  must  be  presumed 
that  they  used  It  in  its  technical  sense,  and 
as  It  would  ordinarily  be  understood  by 
quarry-men,  and,  in  the  absence  ot  any- 
thing in  the  contract  itself  indicating  that 
they  intended  to  use  that  term  in  any 
other  or  broader  sense,  this  presumption 
is  conclusive.  The  judgment  of  this  court 
Is  that  the  Judgment  of  the  circuit  court 
be  reversed,  and  the  case  be  remanded  to 
that  court  for  a  new  trial. 

McQowAK,  J.,  concurs. 


SCMKREL,  V.  SUMKBBL  «t  «/. 

Sake  v.  Sdukrrl. 

(Supreme  Covat  of  South  Carolina.    March  18, 
1891.) 

DaviSB  IN  Lnu  or  Dowzr. 

1.  Testator  died  Beised  of  land  worth  16,000, 
and  ot  personalty  valued  at  the  same  sum,  leaving 
as  his  neirs  his  wife  and  his  brotheisand  sisters. 
The  only  provision  made  for  the  wife  In  the  will 
was  an  annatty  of  160,  and  a  direction  that  she 
be  supported  on  the  homestuad  by  the  sister  to 
whom  It  was  devised.  The  balance  of  Ms  land 
he  directed  to  be  sold,  the  proceeds  to  be  divided 
equally  among  his  brothers  and  sisters.  Held, 
that  the  acceptance  by  the  wife  of  the  inrovlsions 
in  the  will,  which  were  not  expressly  declared 
to  be  in  lieu  of  dower,  will  not  bar  her  from  as- 
■ertinK  her  dower  rieht  in  the  land,  as  the  be- 
quest In  her  favor  and  her  claim  for  dower  are 
not  so  miaaifestly  repugnant  that  they  cannot 
stand  together. 

a.  The  fact  that  testator,  during  his  last  ill- 
ness, in  consideration  of  ''services  rendered," 
conveyed  a  part  of  his  land  to  a  daughter  of  his 
Wife  by  a  former  marriage,  cannot  be  regarded 
as  expressive  of  an  Intention  by  testator  to  ex- 
clude his  wile's  right  of  dower,  and  will  not  es- 
top her  from  asserting  it. 


Appeal  from  common  pleas  circalt  coark 
of  Laurens  county ;  Norton.  Judge. 

Ball  Jt  Ball,  for  appellants.  S.  8.  Bar>- 
ria,  for  respondent. 

McIvKU,  J.  These  two  cases,  Involving 
substantially  the  same  facts  and  depend- 
ing upon  the  same  principles  ot  law,  werv 
heard  and  will  be  considered  together. 
They  were  commenced  originally  in  tbe- 
court  of  probate,  and  the  purpose,  in  each 
case,  was  to  obtain  dower  for  the  peti- 
tioner out  of  a  tract  of  land  in  possession 
of  thedefendants, respectively.  Itappears 
that  Jaioes  Sumerel,  who  was  tbe  hus- 
band of  the  petitioner,  attw  having  doly 
made  and  executed  his  last  will  and  testa- 
ment, died  leaving  no  children,  but  leav- 
ing, as  bis  heirs  at  law.  bis  widow,  tbe 
petitioner,  and  several  brothers  and  sis- 
ters. The  testator  provided  as  follows 
for  his  widow,  in  the  third  claase  of  bis 
will»  "I  will,  constitute,  and.  appoint 
ThoB.  J.  Weathers  my  lawful  agent  to 
come  into  my  homestead,  consisting  of 
two  hundred  and  ten  acres,  more  or  Tees, 
and  take  charge  of  the  same,  and  work  it 
to  the  best  advantage.  I  further  will  and 
request  that  my  beloved  wife, Siisat>etb  J. 
Sumerel,  remain  at  same  homestead,  and 
that  the  said  Thomas  J.  Weathers  board 
and  clothe  her  as  long  as  she  may  live;  tbe 
said  Thomas  J.  Weathers  to  pay  all  neces- 
sary expenses  ot  my  wife,  including  medi- 
cine, medical  attention,  and  nursing,  out 
of  the  proceeds  of  said  farm.  I  further  will 
and  bequest  that  Thos.  J. 'Weathers  pay 
my  beloved  wife  sixty  dollars  annaally, 
as  long  as  she  may  live,  to  have  and  dis- 
pose of  as  she  may  desire.  In  the  event  of 
tbe  death  ot  Thomas  J.  Weathers  prior 
to  the  death  of  my  beloved  wife,  Elisabeth 
J.  Sumerel,  I  make,  constitute,  and  ap- 
point her  my  lawful  agent  to  select  such 
person  or  persons  as  tenants,  as  she  may 
think  best."  By  the  fifth  clause  of  the 
will  this  homestead  tract  of  land,  after  the 
death  ot  petitioner,  was  given  to  Thomas 
J.  Weathers,  Frances  C.  Weathers,  and  chil- 
dren, in  fee-simple.  The  testator  left 
at  his  death  two  other  tracts  of  land,  one 
known  as  the  "Ben  Jones  Place,"  and  the 
other  as  the  "Cunningham  Place."  and 
personal  estate  of  the  value  of  about  ^5,.- 
UOO,  all  the  real  estate  being  valued  at 
about  the  same  amount.  In  the  fourth 
clause  of  the  will  the  tee  tutor  directed  that 
his  brother  William  Sumerel  take  cbarse 
of  the  remainder  of  his  lands,  not  embraced 
in  the  homestead  tract,  rent  them  out  for 
12  months,  collect  the  rents,  and.  after 
paying  expenses,  divide  the  proceeds  equal- 
ly among  T.  J.  Sumerel,  T.  C.  Suraert>l, 
William  Sumerel,  M.  A.  Sumerel,  and  Em- 
ma O.  Johnson,  who  seem  to  be  testa- 
tor's brothers  and  sister;  the  other  sister. 
Mrs.  Weathers,  having  been  provided  for 
as  above  stated.  By  tbe  sixth  clause  ol 
the  will,  T.  C.  Sumerel  (uid  William  Sam- 
erel  were  directed  to  sell  the  lands  other 
than  the  homestead;  and  by  the  seventh 
clause  the  remainder  ot  the  property  not 
otherwise  disposed  ot  was  directed  to  be 
sold,  and  the  proceeds  divided  equally 
among  T.  J.  Sumerel,  T.  C.  Sumerel,  Will- 
lam  Sumerel,  M.  A. Sumerel,  and  Emma  U. 
Johnson.     Soon  alter  the  death  ot  tb» 
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testator,  the  Ben  Jones  place  and  the 
Cunninsrham  place  were  sold,  the  former 
having  been  boogbt  by  T.  C.  Snmerel,  T. 
J.  Sunierel.  and  Wflliain  M.  Snnierel,  and 
the  latter  by  M.  A.  Sameret ;  and  It  Is  oat 
of  these  two  tracts  of  land  that  the  petl- 
tionernow claims  dower.  It  seems  also 
that  the  testator  had  also  owned  another 
tract  of  land,  known  as  the  "Blakely 
Tract,"  which,  during  bis  last  illness,  he 
conveyed  to  Mrs.  Sanders,  a  child  of  the 
petitioner  by  a  former  marriage,  by  a  deed 
which  recites,  as  the  consideration,  'nat- 
ural affection  and  services  rendered."  It 
farther  appears  that  the  petitioner  had  a 
separate  estate,  consisting  of  a  tract  of 
laud,  for  the  rent  of  which  she  claimed  and 
received  payment  from  the  estate  of  her 
'deceased  hnsband,  npon  a  final  settlement 
of  that  estate.  It  seems  also  that,  short- 
ly after  the  death  of  testator,  all  of  bis 
belrs  at  law  executed  a  paper,  under  seal, 
whereby  they  approved,  Indorsed,  and  ac- 
cepted the  provisions  contained  in  the  will, 
and  bound  themselves  forever  to  abide  by 
the  same.  The  lodge  of  probate,  by  his 
decree,  determined  that  the  petitioner  had 
accepted  the  provision  made  for  her  in  the 
will  of  her  deceased  husband ;  bnt  as  the 
same  was  not  made  expressly  in  lien  of 
dower,  nor  was  there  any  manifest  impli- 
cation that  such  was  the  intention  of  the 
testator,  such  provision,  and  her  accept- 
ance of  the  same,  did  not  bar  her  right  of 
dower.  He  therefore  rendered  a  decree 
a.llowing  her  claim  of  dowerin  both  of  tbe 
said  eases.  From  this  decree  tbe  defend- 
ants appealed  to  the  circuit  court,  where 
the  decree  of  the  judge  of  probate  was 
affirmed. 

The  defendants  now  appeal  from  tbe 
]ud«i;ment  of  the  circuit  conrt  upon  the 
several  grounds  set  ont  in  the  record, 
which  It  is  on  necessary  to  repeat  here,  as 
the  only  question  presented  is  whether 
the  petitioner,  by  accepting  the  provision 
made  for  her  in  the  will,  has  barred  her 
claim  of  dower.  Tbe  right  of  dower  be- 
ing an  estate  which  vests  in  the  wife  im- 
mediately npon  the  death  of  the  husband, 
over  which  he  can  exercise  no  control 
whatever,  either  by  will  or  otherwise,  it 
fc»llows  necessarily  that  no  provision 
which  be  may  make  in  his  will  can,  of  it- 
self, defeat  the  claim  of  dower.  Where, 
faowever,  the  husband  has,  either  in  ex- 
press terms,  or  by  necessary  implication, 
declared  that  the  provision  made  for 
bis  wife  is  intended  to  t>e  in  lieo  of  her 
claim  of  dower,  then  a  case  of  election  is 
presented,  and,  if  the  wife  accepts  tbe 
provision  made  for  her  In  the  will,  her 
claim  of  dower  is  defeated,  not  by  the  act 
of  ber  husband,  bnt  by  her  own  act.  In 
sncb  a  ease  she  cannot  take  both,  and 
therefore.  It  she  elects  to  accept  tbe  pro- 
▼Isions  of  tbe  will,  she  thereby  renoonces 
her  claim  of  dower.  But,  as  the  hnsband 
has  no  power  to  dispose  of  his  wife's  es- 
tate of  dower,  the  presumption  always  Is 
that,  when  be  makes  a  devise  of  real  es- 
tate, such  devise  is  subject  to  tbe  wife's 
right  of  dower,  and  hence  tbe  burden  Is 
npon  those  who  seek  to  deprive  her  of 
such  right  to  show  that  the  terms  of  the 
will  are  such  as  necessarily  imply  that  tbe 
intention  was  that  she  should  not  take 


both  dower  and  the  provision  made  for 
ber  in  the  will. 

Inasmuch  as  It  is  manifest  that  tbe  will 
now  under  consideration  contains  no  ex- 
press declaration  that  the  provision  there- 
in made  for  testator's  wife  was  intended 
to  be  In  lieu  of  dower,  the  Inquiry  Is  nar- 
rowed down  to  tbe  question  whether  such 
intention  must  necessarily  be  Inferred 
from  a  consideration  of  all  of  the  provis- 
ions of  the  will,  read  in  the  light  of  the 
drcnmstances  surrounding  the  testator 
at  the  time.  The  test  of  this  is  said,  in 
Hair  V.  Goldsmith,  23  8.  C.  666,  and  ap- 
proved in  Callahan  v.  Robinson,  80  S.  C. 
264, 9  S.  E.  Rep.  190,  to  be  whether  tbe 
provision  in  the  will  and  the  claim  of 
dower  are  so  manifestly  repugnant  that 
they  cannot-staud  together.  Testing  this 
case  by  this  rule,  we  see  no  repognancy 
whatever.  Tbe  allowance  of  the  claim  of 
dower  will  not  prevent  any  of  the  devises 
contained  In  the  will  from  taking  effect; 
indeed,  the  only  possible  effect  it  could 
have  upon  any  of  the  devises  would  he  to 
red  nee  their  value,  and  that  has  never  been 
held  suflflclent  to  warrant  an  inference 
that  the  intention  was  to  exclude  the 
right  of  dower,  for  that  happens  In  every 
case  where  dower  is  allowed.  See  Whll- 
deu  V.  Whllden,  Riley,  208;  Braxton  v. 
Freeman,  6  Rich.  Law,  86.  87.  The  Inten- 
tion to  exclode  tbe  right  of  dower  cannot 
be  inferred  from  tbe  fact  that  the  devisees 
take  as  tenants  In  common,  as  in  Hair  v. 
Ooldsmltb,  22  S.  C.  566,  for  they  do  not  so 
take  under  this  will.  Nor  can  it  be  In- 
ferred from  the  direction  to  sell  tbe  lands 
out  of  which  dower  Is  claimed.  Adsit  v. 
Adslt,  2  Johns.  Cb.  448;  French  v.  Davles, 
2Ves.  Jr.  672;  Gordon  y.  Stevens,  2  Hill, 
Eq.  46.  Norcan  It  be  inferred  from  tbe  fact 
that  it  would  disturb  the  scheme  of 
equality,  as  in  Callahan  v.  Robinson,  80 
S.  C.  249,  0  S.  E.  Rep.  120,  (which  the  ma- 
jority of  the  cuort  in  that  case  found  man- 
ifested in  the  will,)  for  here  the  will  shows 
no  BDCh  scheme,  except  as  to  the  distribu- 
tion of  the  proceeds  of  the  property  di- 
rected to  be  sold,  wbicb,  under  tbe  an- 
thiorities  above  cited,  (Gtordon  v.  Stevens 
and  Adsit  v.  Adslt,)  must  be  regarded  as 
a  sale  subject  to  claim  of  dower.  The  fact 
that  the  widow,  along  with  the  other 
heirs,  signed  a  paper  agreeing  to  accept 
the  terms  of  the  will,  and  binding  them- 
selves to  abide  by  Its  provisions,  certainly 
cannot  affect  the  question  under  conrid- 
eratlon.  If,  as  we  have  seen,  tbe  claim  of 
dower  is  not  inconsistent  with  or  repug- 
nant to  the  terms  of  the  will,  tbe  assertion 
of  such  claim  cannot  be  regarded  as  any 
violation  of  such  agreement.  Indeed,  that 
agreement  simply  bonnd  the  parties  not 
to  contest  tbe  will,  but  to  abide  by  its 
terms,  wbicb,  of  course,  meant  as  those 
terms  should  be  properly  construed,  and, 
as  the  proper  constroction  is  not  incon- 
sistent with  the  claim  of  dower,  the  asser- 
tion of  such  claim  is  in  no  way  inconsist- 
ent with  the  terms  of  the  agreement. 

We  think  also  the  conveyance  of  tbe 
tract  of  land  to  Mrs.  Sanders,  the  daugh- 
ter of  the  petitioner  by  a  former  marriage, 
cannot  possibly  affect  the  question  of  the 
widow's  right  to  the  dower.  The  deed 
was,  in  part  at  least,  based  npon  a  vala« 
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able  consideration,— "cwrvicea  rendered," 
—and  there  Is  not  a  word  in  It  wbich 
afiords  the  slightest  indicatloa  that  it 
was  prompted  by  a  desire  to  afford  com- 
pensation tor  the  right  ol  dower.  So  that, 
even  if  the  deed  bad  been  puvdy  rolon- 
tary,  we  do  not  see  how  it  ooold  be  re- 
garded as  expressive  ot  any  intention  on 
the  part  ol  the  testator  to  exclude  his 
wife's  right  ol  dower.  Indeed,  we  are  un- 
able to  find  anything  whaterar,  either  in 
the  terms  of  the  will,  or  the  snrroupding- 
circumstances,  which  would  warrant, 
much  less  necessarily  imply,  that  the 
provision  made  for  the  wife  In  the  will 
was  intended  to  be  lieu  of  her  dower. 
The  testator  left  no  cbildrea.  and  the 
only  objects  of  bis  bounty  were  hia  wife 
and  bis  brothera  and  siHten,  and  yet  be 
gives  no  property  whatever.  In  kind,  to 
his  wife,  wbo .  mnat  natONdly  be  aasaroed 
tf>  b«  the  principal  -obieot  of  bis  bounty, 
and  tbe  only  provteionnuide  for  her  is  In 
the  nature  of  an  aosuity.  which,  notwitfa- 
standlng  iha  taet  tiiat  staa  owned  a  small 
sepajrate  estate,  cwtaioly  canaot  ba  re- 
garded as  awScienttoiequlretbe  Inference 
that  auch  proTlsloo  was  iatwded  to  be 
in  lieu  of  dower.  Tht  Judgmept  of  tbi» 
court  la  that  tbe  Judgment  of  tbei circuit 
court,  in  each  of  tbe  coseaabova stated, 
be  affirmed. 

MoGowAN,  J.,  conoura. 


HpDQENB  et  aJ.  V,  SULUTAN. 

Sx  parte  Cha.ppkl,i,. 

(Swprme  Oovut  of  SauOk  Oarolkuk    IHrdi  ts, 

189L) 

ADIONIBT&IVOBS— LiAOHBB — PsaSOMAX.  LlABILITT. 

1.  Where  plaintiff,  in  an  action  tried  be- 
fore s  referee,  dies  shnrtly  after  a  i«port  in  bis 
favor,  the  failuie  of  plaintiil's  admiuiBtrator  to 
bring  the  case  to  aliearintr.fw  five  years  after 
tbe  raportwas  filed  Is  notsvoh  naaUgenoeaB  wlU 
render  liim  personally  liable  for  Qie  debt  in  tbe 
absence  of  evldeooa  snowing  tliat  tiie  delay  was 
ceased  by  the  laches  of  the  administrator  or  his 
attorney. 

9.  A  debt  oontraoted  by  an  esscntor  for  the 
iMBefllt  of  bis  eatete  la  ius  peosoual  debt;  and 
on  the  executor's  liiselv«a<9  we  oreditor  canaet 
subject  to  his  olaira  the  assets  of  tlia  estateln  tbe 
bands  of  the  legatees,  unless  he  can  show  that 
the  estate  is  indebted  to  the  executor;  and  hence, 
on  tbe  creditor's  death,  a  delay  by  his  adminis- 
trator in  bringing  an  action  against  the  legatees 
until  after  tbe  statute  of  limitations  has  run  is 
hannless,  and  doss  not  render  him  peisonally 
lUMa  for  the  debt 

Appeal  from  common  pleas  circuit  court 
of  Laurens  county ;  Norton,  Judge. 

Haskell  &  Dial,  for  W.  T.  Chappell,  peti- 
tioner. Ball  &  WattB  and  irvioe  &  Moo- 
ney,  for  respondents. 

McIvBB,  J.  Tbe  principal  case,  in  which 
this  petition  was  filed  in  re,  was  Instituted 
in  the  court  of  probate  by  certain  judg- 
ment creditors  ot  C.  P.  Sullivan  agalBsthls 
administrator  and  heirs  at  law,  for  tbe 
purpose  of  obtaining  an  accounting  from 
the  administrator  and  a  settlement  of  the 
estate.  The  main  purpose  of  the  proceed- 
ing by  tbe  appellant  was  to  bold  Jared  D. 
Sullivan,  as  administrator  ol  U.  F.  Sulli- 


van, liable  tor  a  claim  In  favor  ot  said  C. 
P.  Sallivan  against  William  Youg.  exec- 
utor uf  Samuel  Young,  upon  tbe  ground 
that  he  had  not  used  doe  diligence  in  en- 
forcing the  same.  It  seems  that  C.  P.  Sul- 
livan commenced  an  action  in  January, 
1876,  against  William  Yoong,  as  executor 
of  Samuel  Young,  to  recover  the  amunnt 
due  him  for  professional  servicea  rendered 
said  William  Young,  as  executor  as  sJure- 
sald.  The  case  was  referred  to  a  referee, 
who  filed  bis  report  on  tbe  13tb  of  June, 
1876,  reoommendiug  judgment  in  favor  of 
Sail!  van  tor  tbe  sum  ot  tl.886.  On  tbe  27tb 
of  July,  1876.  C.  P.  SuUiVa^  departed  this 
life  intestate,  and  on  the  2d  ol  September. 
1876,  letters  of  administration  upoa  bis  per- 
sonal estate  were  duly  granted  to  Jared 
D.  Sullivan,  one  of  tbe  defendaata  herein, 
who  was  thereafter  duly  sobstltnted  ia 
place  of  bis  intestate  as  plalntifi  in  said 
action  aisaiDst  William  Young,  aa  execu- 
tor aa  aforesaid.  Exceptions  seem  to  ha  ve 
be€«  filed  %o  the  report  ot  tha  releree, 
wUoli,  however,  were  not  heard  until  the 
SStb  of  February,  ISSii,  whea  tba  same 
were  overruled,  and  the  report  was  con- 
firmed. In  tbe  mean  time,  to-wit,  uu  tbe 
7th  ot  April,  1876,  tbe  sajd  William  Youmc 
bad  conveyed  to  Mary  Y.  flarllngtoD  and 
George  F.  Young,  grandcbildrea  of  the 
said  Samuel  Young,  all  of  hiarr>ai  estate, 
in  satlafaction  of  legacies  to  them,  wbicit 
had  be^  charged  on  tbe  said  real  aatate. 
It  seems  that  Samuel  loajig  died  in  1865, 
seised  and  possessed  ol  a  very  l«rg«  estate, 
both  real  and  pecsoaal,  alt  of  which  be 
gave  to  bia  bob,  tbe  said  William  Yonng. 
cb*rged,  however,  with  the  payment  of 
the  legacies  to  his  two  granucliildreo,  ae 
above  stated.  It  appears  also  that  tbe 
large  personal  estate  given  to  tbe  execu- 
tor, William  Young,  waa  eithw*  waated 
or  dissipated  by  the  exec u.tor,  who  became 
entirely  insolvent,  but  at  what  time  is  not 
stated,  though  it  is  to  be  inferred  tfaat  he 
became  ineolvcat  before  April,  1876,  when 
he  conveyed  the  real  estate  to  the  two 
grandchildren,  as  the  testimony  la  that 
tbe  value  of  the  real  estate  waa  not  suffi- 
cient to  pay,  la  full,  tbe.  legacies  to  ttie 
graodctaildreD.  It  fwtber  appears  that, 
some  tijnain  1886,  the  defeBdaat,  Jared  D. 
Sullivan,  aa  administrator  ot  C.  P.  Sulli- 
van, commeuoed  an  action,  as  we  un- 
derstand it,  against  tbe  legatees  under  the 
will  ot  Samuel  Young,  to  whom  tbe  land 
bad  been  conveyed  by  tbe  exeentor  in  aat- 
isfaction  oi  their  legacies,  tor  tbe  parpose 
ot  subjeetiog  tbe  land  to  tbe  payment  of 
tbe  judgment  recovered  by  tbe  adnainls- 
tratoe  ot  C.  P.  Sulliran  ag^iost  William 
Young,  as  executor  ot  Samuel  Young, 
which  action  was,  on  tbe  38th  ot  Febru- 
ary, It^,  dismissed  aa  barred  by  tbe  stat- 
ute of  limitations.  Dnd«r  this  state  of 
facts,  tbe  judge  ot  probate  held  that  Jared 
D.  Sullivan,  as  administrator  ol  C.  P.  Sul- 
livan, had  been  guilty  of  fweb  negligence 
in  enforcing  the  claim  of  bis  intestate 
against  William  Young,  as  executor  of 
Samuel  Yotmtc,  as  should  render  him  lia- 
ble fur  the  full  amount  of  the  same,  and 
rendered  his  decree  accordingly,  wbich,  on 
a,ppeal  to  tbe  circuit  court,  was  reversed 
in  this  particular.  From  this  judgment 
tbe  petitioner,  W.   T.  Chappell,  appeals 
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upon  the  several  groandB  set  oat  in  the 
record,  which  need  not  be  atated  here,  aa 
the  sole  qaeetion  Is  whether  the  ctarcuit 
jDdge  errad  In  holding  that  there  was  no 
■aoh  neRligenee  on  the  part  of  the  admio* 
istrator  of  C.  P.  Holllvaa  as  would  render 
him  liable  (or  the  debt  in  question. 

It  win  be  observed  that  there  is  no  cob> 
troviirsy  as  to  the  (acta  in  the  case,  the 
dlBerrace  between  the  Judge  ot  probate 
and  ttie  circuit  Judge  bMng  in  the  infer- 
ence proper  tu  tie  drawn  from  the  undla- 
patpd  facts,  and  faenee  we  are  not  embar- 
rassed by  theralsa  tn  regard  to  concarrent 
or  conflicting  findings  ol  tact,  in  any  of  the 
stages  of  the  case  below,  but  are  entirely 
at  liberty  to  say  what  are  the  correct  in* 
ferOBCea  to  be  drawn  from  the  undisputed 
facts.  Aahley  y.  Holman.  25  B.  C.  894.1 
Tiie Judge  ot  probate  seems  to  have  been 
of  opiatoin  that  the  admhilatratur  was 
gallty  of  neKllCBB(re  in  two  respects:  (1) 
In  tailing  to  bring  the  case  to  a  hearing 
promptly  after  the  report  was  filed;  (3> 
In  negleetlng  to  commence  proceedings  to 
anbject  the  lands,  la  the  bands  of  the 
letcvtees,  to  the  payment  ot  the  debt  due 
bis  Intestate,  wltbtn  due  time.  As  we 
bare  seen,  a  period  ot  upwards  ot  five 
years  elapsed  betwcMi  the  flltag  of  the  re- 
port of  the  referee  and  the  bearing  of  the 
«xGttptions1itiereto,  but  there  is  no  evidence 
tending  to  riiow  that  either  the  adminis- 
trator or  bl»  counsel,  whom  be  employed 
very  soon  after  be  took  charge  of  the 
estate^  gtvtng  him  special  directions  to 
press  ttie  collection  of  this  claim  against 
Willtam  Toung,  as  executor  of  Bamoel 
Yonag,  were  In  any  way  reapoBstbte  for 
this  delay.  Unfortanately,  experience 
teaches  us  tbat  anch  delays  are  not  un- 
common,— In  fact,  have  passed  into  a 
proverb, — and  we  agree  with  tl>e  circuit 
Jndge  tbat  such  delay,  wltbouc  some  evi- 
dence tending  to  show  that  it  was  caused 
by  the  laches  of  the  party  or  bis  attorney, 
is  not  sufficient  to  fix  upon  the  adrotni»< 
trator  such  negligence  as  would  render 
bim  cbargeable  with  the  debt. 

As  to  the  second  ground  upon  which  the 
charge  of  negligence  is  baaed,  we  agree 
with  the  drcnit  Jndge.  It  is  more  than 
doabttal  whetlMtr  the  administrator,  even 
by  tke  promptest  action,  could,  hare  suc- 
ceeded in  malcbiic  the  legatees  liable.  This 
neves  was  a  debt  of  the  testator,  Irat  wa» 
a  debt  of  his  execator,  iadivldually, 
wMcb  neither  C.  P.  Sullivan  nor  his  admi»- 
Istrator  could  ba  ve  fixed  upon  the  assets 
of  tha estate  of  Samsel  Young,  except  un- 
der circumstances  not  shown  tu  eaist  in 
tbis  ease,  and  wfaic^  probably  never  could 
bare  been  shown.  The  debt  tn  question 
arose  ontof  a  contract  between  Sullivan 
and  William  Young,  and  the  undoubted 
general  rale  is  tbat  the  creditor  can  look 
alone  to  bim  with  whom  he  has  contract- 
ed for  the  payment  of  hia  debt.  As  is  aald 
in  Guerry  v.  Capers,  Bailey,  Bq.  169:  "  Per- 
sons dealing  with  the  executor  can  there- 
fore have  no  right  to  look  to  the  estate 
tor  remanoratidn,  except  in  an  extraordi- 
nary ease ; "  and  that  exception  Is  atated, 
in  a  anbseqa«it  part  ot  the  opinion,  in 
these  words :  "  Aa  a  general  guide,  it  may 
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be  laid  down  that  whenever  the  truatee, 
it  he  had  paidtbedebtoutofhiaowntunds, 
would  be  in  advance  to  the  truat-eatate, 
and  would  be  entitled  to  be  reimbursed  out 
ot  It,  hla  creditor  may.  if  the  ti-uatee  la  in- 
solvent, be  allowed  to  take  bia  place,  and 
be  paid  out  of  the  eatate,  to  the  anme  ex- 
tent. This  coustitutes,  however,  the  only 
exception  to  the  general  rule  which  we 
ure  prepared  to  recognise."  Inthatcaae 
the  executor  had  wasted  the  income  ot  the 
estate,  leaving  a  large  balance  due  by  bim 
OB  that  account,  and  tlie  effort  was  to 
snbjeet  the  romalning  assets  of  the  estate 
to  the  payment  ot  certain  debts  contracted 
by  the  executor  tor  the  benefit  of  the 
estate:  and  it  was  held  tbat  the  creditors 
muat  look  to  the  executor  with  whom 
tbey  bad  contracted,  there  b^ng  no  evi- 
dence that  tbe  executor  had  ever  beea 
In  advance  to  the  estate,  but  the  contrary 
being  tbe  fact.  In  Mantganlt  v.  Deag,  Bai- 
ley, Eq.  278,  a  similar  elfort  was  made, 
and  tbe  court  there  held:  "As  a  general 
rule,  the  Income  ot  the  eatate  is  the  fund 
tor  current  expenaea.  This  fund  in  the 
hands  of  the  executrix  is  that  to  which 
the  creditor  mi^ttavethe  right  to  look 
for  payment,  and  in  some  cases  he  may 
have  tire  aid  of  the  court  to  make  It  avail- 
able to  him.  But  before  be  could  make  a 
fund  out  of  the  bauda  ot  the  executrix,  or 
the  capital  ot  the  estate,  liable,  he  must 
ahow— first,  tbe  necessity  of  the  debt  for 
the  trust-estate;  i8acoiKf/,r>  that  tbe  ex- 
ecutrix has  no  funds  of  the  estate  in  her 
hands;  and,  thirdly,  ber  insolvency."  As 
in  that  case  tbe  creditors  failed  to  show 
that  the  executrix  had  no  funds  ot  tbe 
estate  in  ber  bauds,  but.  on  the  contrary, 
it  appeared  that  she  was  largely  In  arrear 
to  her  testator's  eatate,  it  waa  held  that 
tbe  creditora  muat  look  to  her  tor  pay- 
ment, and  not  to  tbe  estate  of  her  testa- 
tor. So,  also,  inUensbaw  v.  Freer,  Bai- 
ley, Eq.  806,  It  was  held  tbat,  wbere  aarv- 
ieeshave  been  rendered  to  an  estate,  under 
a  contract  with  the  executor,  the  cred- 
itor cannot  demand  payment  out  of  the  es- 
tate, even  thongh  the  executorisinsolvent, 
unless  lie  shows  tbat  the  executor  is  not 
in  debt  to  tbe  estate.  The  principles 
upon  which  these  cases  rest  have  been 
recognised  and  followed  in  a  number  ol 
subsequent  cases,  cited  in  a  note  to  tbe 
case  ot  Querry  v.  Capers,  supra,  as  report- 
ed in  the  second  edition  of  Bailey's  Bquity 
Beports.  Applying  these  principles  to  tbe 
case  under  consideration,  it  seeroa  quite 
clear  that  the  administrator  of  C.  P.  iSulli- 
van  could  not  have  recovered  ia  kia  ac- 
tion against  the  legatees  above  referred 
to,  even  it  it  had  been  commenced  in  time 
to  avoid  the  bar  ot  the  statute  of  limita- 
tions, and  hence,  it  there  was  any  negli- 
gence In  commencing  that  action,  it  was 
harmless;  tor  while  the  contract  out  of 
which  the  debt  arose  might  have  been  one 
tor  the  benefit  ot  tbe  eatate  ot  tbeteatotor, 
8nmuel  Young,  and  while  it  did  appear 
that  tbe  executor,  Wllllum  Young,  was 
insolvent,  yet  tbe  other  essential  element 
— that  the  execator  ever  had  been  in  ad- 
vance to  the  eatate — waa  not  only  entirely 
lacking,  but  tbe  testimony  aSorda  good 
reason  to  believe  that  be  was  always  in 
arrear.    Tbe  Judgment  ot   this  conrt  ia 
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that  the  Indgment  of  the  circuit  court  be 
affirmed. 

McOowAN,  J.,  concurs. 


Haboin  r.  Habdin. 

(Sumrtme  Ctmrt  <ff  South  CairoiUma.    VtaxA.  18, 
1891.) 

AFPBAIt— HOBTOAOES— FOSECXOgrBB  —  RBITTS  MSB 
FbOFITS — RSOSIVSKS. 

1.  In  s  snlt  to  foreclose  a  mortgage  the  pe- 
tition alleged  tiie  insofllolencv  ol  the  mortgaged 
premises  to  satisfy  plalntifl's  debt,  and  the  in- 
solvenoy  of  the  mortgagor,  and  prayed  that  a 
receiver  be  appointed  to  take  the  rents  and 
profits  pending  the  litigation  and  pay  them  to  the 
plaintiff  upon  foreclosure.  The  matter  yna  re- 
ferred, and  the  referee  found  the  facts  as  alleged 
in  the  petition,  and  the  court,  by  its  decree,  oon- 
flrmed  the  petition  and  appointed  the  receiver. 
Held,  that  defendant  may  appeal  from  this  de- 
cree, though  he  took  no  ezoeption  to  the  referee's 
report,  as  It  settles  plaintiff's  right  to  hare  a  re- 
ceiver, with  which  the  referee  had  nothing  to  do. 

2.  Since,  under,  the  laws  of  South  Carolina, 
the  mortgagee  has  no  title  to  land  of  which  the 
mortgagor  is  in  possession,  but  only  a  lien  there- 
un,  limited  by  the  terms  of  the  mortgage,  where 
there  is  nothuig  in  the  miortgaga  eztandlng  hts 
lien  to  the  rents  and  profits,  he  la  not  entitled  to 
the  appointment  of  a  receiver  of  suoh  rents  and 
profits,  pending  foreclosure  proceedings,  under 
Code  S.  C.  I  205,  authorizing  the  appointment  of 
a  receiver  before  judgment  on  the  application  of 
a  party  who  has  established  an  apparent  right 
to  property,  the  subject  of  the  action,  in  the  pos- 
session of  the  adverse  party,  which  property,  or 
its  rents  and  profits,  are  In  danger  of  being  lost 
or  materially  ln]urea. 

Appeal  from  common  pleas  circuit  court 
ol  Chester  county ;  Noktox,  Judge. 

Saadera  &  Sligh,  for  appellant.  Barber 
A  James,  for  respondent. 

MclTER,  J.  The  action  in  this  case  was 
commenced  on  the  Bth  of  February,  1890, 
to  foreclose  a  mortgage  on  real  estate  giv- 
en to  secure  the  payment  of  the  purchase 
money  nt  the  same.  The  complaint  was 
in  the  usual  form  and,  in  addition  thereto, 
contained  the  allegations  that  the  mort- 
gagred  premises  were  totally  Inadequate 
to  satisfy  plaintiff's  demand,  and  that  de- 
fendant bud  nothing  to  enable  her  to  re- 
spond to  a  Judgment  for  the  balance,  and, 
in  addition  to  the  usual  demand  for  relief, 
the  plaintiff  demanded  "such  an  order  an 
would  protect  the  premises,  and  secure  to 
him  the  'results'  [probably  a  misprint 
for 'rents']  and  protlts  pending  the  liti- 
gation." The  defendant  answered,  set- 
ting up  various  defenses,  including  a  gen- 
eral denial  of  the  allegations  contained  in 
the  complaint.  On  the  10th  of  March, 
1890,  notice  was  served  on  defendant  that, 
at  the  ensuing  term  of  the  court,  an  appli- 
cation would  be  made  for  the  appoint- 
ment of  a  receiver,  based  upon  the  plead- 
ings, certain  affidavits  and  the  mortgage, 
copies  of  which  were  served  with  the  no- 
tice, and  the  deed  of  28d  of  February,  1887, 
conveying  the  premises  from  the  plaintiff 
to  the  defendant,  upon  the  ground  that 
the  mortgaged  premises  are  in  the  posses- 
sion of  the  defendant;  that  the  same  are 
totally  insufficient  to  pay  the  amount  due 
the  plaintiff;  and  that  defendant  has  no 
other  property  out  of  which  the  mortgage 
debt  can  be  satisfied.    The  affidavits  are 


an  set  out  In  the  case,  antf  tend  to  show 
that  the  defendant  is  insolvent,  and  that 
the  mortgaged  premises  are  not  sofBdent 
to  satisfy  the  mortgage  debt.  This  mo- 
tion was  heard  by  his  honor.  Judge  Nor- 
ton, who  granted  an  order  appointing  a 
receiver  of  the  rents  and  profits  of  the 
mortgaged  premises,  and  directing  the  de- 
fendant to  turn  over  to  the  receiver  said 
rents  and  profits.  The  issues,  both  of  law 
and  fact,  were  referred  to  a  referee,  and, 
at  the  trial  before  him,  the  plaintiff  estab- 
Usbed  each  and  every  allegation  in  bis 
complaint;  and,  the  defendant  having  of- 
fered no  evidence,  the  case  was  submitted 
to  the  referee  without  argument,  who 
filed  his  report,  to  which  no  exceptions 
were  taken,  and  upon  this  report  Jadge 
Wallace  rendered  Judgment  (of  foreclos- 
ure, we  presume,  though  Itls  not  bo  stated 
in  the  case)  on  the  SSth  of  June,  1^, 
which  contained,  among  other  tblngs,  the 
following  provision:  "It  is  farther  or- 
dered that  the  receiver  of  the  rents  and 
profits  of  the  said  premises,  pending  this 
litigation,  pay  such  sum  as  he  may  collect 
as  rents,  after  deducting  his  commissions, 
to  the  plaintiff,  sboald  the  sum  realized 
from  the  sale  of  the  premises  be  Insuffi- 
cient to  satisfy  his  demands. "  From  this 
Judgment,  as  well  as  from  the  interlocu- 
tory order  of  Jndge  Noutom  appointing  a 
receiver,  defendant  appeals  upon  the  sev- 
eral grounds  set  out  in  the  record,  which 
need  not  be  re{>eated  here. 

Before  proceeding  to  consider  the  merits 
of  this  appeal,  It  will  be  necessary  tu  con- 
sider the  preliminary  objections  raised  by 
counsel  for  respondent,  the  first  of  whicb, 
however,  will,  in  our  Judgment,  be  more 
appropriately  considered  In  connection 
with  the  merits,  and  will  therefore  be 
passed  over  for  the  present.  The  second 
is  that,  inasmuch  as  there  was  no  exrep- 
tlon  taken  to  the  report  ol  the  referee, 
there  could  be  no  appeal  taken  from  the 
final  decree  of  his  honor.  Judge  Wallace, 
confirming  the  referee's  report.  However 
this  might  be,  if  the  present  appeal  nnder- 
took  to  question  the  correctness  of  any  of 
the  findings  of  law  or  fact  by  tbe  referee. 
which  were  confirmed  by  tbe  clrcolt  Judge. 
It  need  not  be  considered,  Inasmacb  as  tlie 
nppeal  Imputes  no  error  In  this  respect, 
and  questions  only  the  right  to  have  a  re- 
ceiver appointed,  and  the  disposition  of 
the  rents  and  profits  collected  by  blm,— a 
matter  with  which,  so  far  as  appears,  tbe 
referee  had  nothing  whatever  to  do.  It 
seems  to  us,  therefore,  that  the  appeal  is 
properly  before  us,  and  it  presents  sub- 
stantially but  a  single  question. — whether 
in  the  case,  as  made  by  tbe  plalotUf.  he 
was  entitled  to  an  order  for  the  appoint- 
ment of  a  receiver;  for,  if  he  was,  then 
that  portion  of  the  decree  of  Judge  Wal- 
lacr  whicb  Is  appealed  from  was  right, 
but.  If  he  was  not.  then  It  was  erroneous. 

It  Is  well  settled  In  this  state  that  by  the 
act  of  1791,  as  it  has  been  construed  Ik 
many  decisions,  which  are  so  well  known 
to  tbe  profession  as  to  render  It  nnnecee- 
sary  to  cite  them,  the  relation  of  mort- 
gagor and  mortgagee  is  totally  different 
from  that  whicb  existed  at  common  law. 
By  our  law  a  mortgage  of  real  estate  is 
not  a  conveyance  of  any  estate  whatever. 
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bot  Is  simply  a  contract  wbereby  tbe 
mortgagee  obtains  a  Hen  on  tbe  property 
mortoaged  as  a  secnrity  for  the  payment 
of  a  debt.  Tbe  mortgagor  stlU  remains, 
«ven  after  condition  broken,  tbe  owner  of 
tbe  mortgaged  premises,  and  retains  all 
tbe  rlgbts  incident  to  sncb  ownursbip, 
among  wbicb  is  tbe  rlgbt  to  roceire  tbe 
rents  and  profits,  while  tbe  mortgagee 
simply  holds  a  lien  npon  tbe  property  to 
secure  tbe  payment  of  bis  debt,  wbicb  be 
may  enforce  In  any  of  tbe  modes  recog- 
nised by  law ;  but,  having  no  title  to  or 
ownership  of  the  mortgaged  premises,  be 
«annot  claim  anyof  tbe  rlgbts  incident  to 
such  a  relation.  His  rlgbts  are  limited  by 
tbe  terms  of  tb<>  contract  as  fonnd  In  the 
mortgage,  and  by  that  contract  be  simply 
has  a  Hen  on  tbe  mortgaged  premises,  and 
that  h0  may  enforce  in  any  proper  way. 
A  mortgage  on  real  estate.  In  tbe  usual 
form,  gives  no  lien  npon  tbe  produce  of 
tbe  land;  for,  U  It  did,  tben  no  one  could 
safely  buy  from  tbe  mortgagor  a  bale  of 
cotton,  or  any  other  produce  raised  upon 
tbe  mortgaged  premises,  as  it  might  be 
followed  into  the  bands  of  the  purchaser 
by  tbe  mortgagee  and  sold  under  bis  lien. 
On  tbe  contrary,  tbe  rnle  is  well  stated  in 
tbe  quotation  from  Jones,  Mortg.  §  771, 
found  at  page  185,  in  the  case  of  Beeder 
V.  Dargan,  16  8.  C.,  In  these  words:  "A 
mortgagee  has  no  specific  lien  upon  the 
rents  and  profits  of  the  mortgaged  land 
unless  be  baa  In  tbe  mortgage  stipulated 
for  a  specific  pledge  of  them  as  part  of  bis 
security.  He  has  no  claim  upon  tbera  un- 
til he  has  the  right  to  take  possession  of 
the  premises  under  the  mortgage."  It 
seems  to  ns,  therefore,  that  tbe  question 
wbetherthemortgageecan, before  orpend- 
iug  proceedings  for  foreclosure, subject  the 
rents  and  profits  of  the  mortgagred  prem- 
ises to  the  payment  of  his  debt,  depends 
entirely  npon  tbe  contract  of  the  parties, 
as  stated  in  the  mortgagre.  It  there  is  a 
stlpnlation  therein  that  the  mortgagee 
shall  taa\'e  a  Hen  upon  the  rents  and  prof- 
its, as  well  as  upon  the  land,  then  of 
«ourae  such  Hen  may  be  made  effective  by 
tbe  appointment  of  a  receiver,  under  proper 
allegations  and  proofs;  but,  if  the  mort- 
gage contains  no  such  stipulation,  then 
tbe  mortgage  has  no  higher  or  better 
«Ialm  to  tbe  rents  and  profits  than  an  un- 
secured creditor  of  tbe  mortgagor.  While 
tne  authorities  elsewhere  seem  to  be  some- 
what confiictlng  npon  this  point,  growing 
probably  ont  of  tho  failure  to  keep  in  mind 
tbe  marked  distinction  between  the  nature 
and  effect  of  a  mortgage  at  common  law 
and  under  statutes  like  onr  act  of  1791,  It 
aeems  to  nstbat  tbe  cases  in  this  state  are 
In  accord  with  the  view  herein  presented . 
The  case  of  Stoney  v.  Shulte,  f  Hill,  Eq. 
499,  is  not  In  conflict,  for  there  the  mort- 
gagot  was  out  of  possession,  and  hence, 
by  the  express  terms  of  tbe  statute,  the 
provisions  of  tbe  act  of  1791  did  not  apply. 
It  is  true  that  Daboan,  Cb.,  in  Matthews 
▼.  Preston,  6  Rich.  Eq.  807,  does  intimate 
that  where  tbe  mortgaged  premises  are  in 
tbe  occupancy  of  a  tenant,  under  a  lease 
from  tbe  mortgagor,  tbe  mortgagee  may, 
by  projier  proceedings,  subject  the  rents 
due  by  such  tenant  to  the  payment  of  the 
mortgage  debt,  citing  tbe  case  of  8toney 


y.  Shnlts,  supra,  which,  as  we  bave  seen, 
was  a  case  In  wbicb  tbe  act  of  1791  did  not 
apply ;  but  he  says  in  the  same  case  "that 
tbe  mortgagor  In  possession  is  not  liable 
to  tbe  mortgagee  on  account  of  rents." 
And  again  be  says:  "It  tbe  mortgagor  or 
the  assignee  of  tbe  equity  of  redemption 
have  tenants  in  possession  of  tbe  mort- 
gaged premises,  paying  rent,  sncb  tenants 
may  be  brought  into  this  court,  and  be  re- 
quired to  pay  the  accruing  rents,  or  their 
rents  in  arrear,  for  tbe  benefit  of  a  mort- 
gagee whose  security  from  tbe  mortgaged 
premises  is  inadequate.  But  I  am  aware 
of  nu  case,  nor  bave  I  been  able  to  find  a 
single  authority,  to  support  the  proposi- 
tion that  the  mortgagor  or  the  assignee 
of  bis  equity  of  redemption  Is  Uable  to  ac- 
count to  tbe  mortgagee  for  rents,  in  con- 
sequence of  their  own  use  and  occupation 
of  the  mortgaged  premises,  or  for  rents 
actually  received  by  them  from  their  ten- 
ants before  biU  filed,  or  before  notice." 
The  distinction  which  tbe  les^med  chancel- 
lor seems  to  draw  between  a  case  where 
the  mortgagor  retains  tbe  use  and  occu- 
pation of  tbe  mortgaged  premises,  and 
where  the  same  are  leased  to  a  third  per- 
son, is  somewhat  difficult  to  appreciate. 
It  may  be  possible  that  be  regarded  tbe 
mortgagor  as  out  of  possession  where  tbe 
premises  are  leased  to  another,  but,  if  so, 
be  was  clearly  in  error,  as  it  has  beeat  set- 
tled otherwise  in  the  subsequent  cases  of 
Laftan  v.  Kennedy,  16  Bleb.  Law,  246,  and 
Warren  v.  Raymond.  12  S.  C.  9.  But,  what- 
ever may  bave  been  tbe  ground  of  the  dis- 
tinction, it  Is  sufficient  to  know  that  the 
view  We  adopt  in  this  case  is  fully  support- 
ed by  that  case,  as  It  is  conceded  that  tho 
mortgagor  was  In  this  case  in  tbe  actual 
occupation  of  tbe  mortgaged  premises, 
and  therefore  not  liable  to  account  lor 
rents  in  consequence  of  her  own  use  and 
occupation.  It  seems  to  us  also  that  tbe 
case  of  Reeder  v.  Dargan,  supra,  so  tar 
from  containing  any  intimation  to  the 
contrary,  as  Is  contended  by  counsel  tor 
respondent,  supports  the  view  which  we 
have  adopted.  See,  also,  tbe  case  of  Selg- 
nlouB  V.  Pate,  82  S.  C.  187, 10  S.  E.  Rep.  881. 
which,  though  decided  upon  another  point, 
after  alluding  to  the  marked  distinction  be- 
tween tbe  natnre  and  effect  of  a  mortgage 
at  common  law  and  a  similar  instrument 
under  onr  law, contains  tbe  following  lan- 
guage, quite  appropriate  to  our  present 
inquiry:  "Such  being  tbe  well-established 
character  and  legal  effect  of  a  mortgage 
in  this  state  under  the  act,  supra,  so  long 
as  the  mortgagor  remains  in  possession, 
it  would  seem  to  follow  logicaHy  and  nec- 
essarily that,  In  tbe  absence  of  any  pledge 
by  tbe  mortgagor  in  tbe  mortgage  of  tbe 
rents  and  profits,  they  would  belong  to 
the  mortgagor,  with  no  claim  whatever 
thereon  by  the  mortgagee  in  advance  of  a 
foreclosure,  previous  to  which  the  mort- 
gagor would  have  the  right  to  dispose  of 
said  rente  as  he  chose.  Otherwise  tbe 
court  would  make  tbe  contract  for  tbe 
parties,  instead  of  the  parties  themselves, 
if  it  assumed  to  turn  over  said  rents  and 
profits  to  the  mortgagee,  in  the  absence  of 
any  stipulation  to  that  end,  or  of  any 
pledge  thereof."  Applylngthese  principles 
to  the  case  in  hand,  it  is  qnite  clear  that 


Digitized  by  VjOOQIC 


SOUTHEASTERN  BEFOBTBB,  YOL.  12. 


(G« 


there  was  error  in  granting  the  order  tor 
the  appointment  of  a  receiver. 

So  much  of  section  M5  of  theCode  as  ap- 
plies to  this  case  reads  a*  follows :"  A  re- 
ceiver may  be  appointed  by  a  judge  of  the 
circnlt  conrt,  either  in  or  out  of  coort,  (1) 
befone  ludgmeot  on  the  application  of  ei- 
ther party,  when  he  eetabllBhes  an  appar- 
ent right  to  property  which  Is  the  subject 
of  the  action,  anid  which  is  in  the  possea- 
sion  of  an  adverse  party,  and  the  proper- 
ty, ur  its  rents  and  profits,  are  in  danger 
of  being  lost,  or  materially  Injared  or  Im- 
paired. "  Now,  as  we  have  seen,  the  mort- 
gage gives  to  the  mortgagee  no  real  or 
even  apparent  right  to  the  mortgaged 
premises,  and  certainly  none  wliatever  to 
the  rents  and  profits  tliereof,  and  hence 
this  provision  of  the  Code  did  not  warrant 
the  appointment  of  a  receiver.  The  mort- 
gagor, remaining  the  owner  of  the  mort- 
gaged premises  until  the  sale  thereof,  was 
of  coarse  entitled  as  such  to  the  nmts  and 
profits,  and  wo'are  unable  to  perceive  by 
wiuit  authority  the  property  of  one 
against  whom  no  debt  even  has  been  es- 
-  taUlBlied  can  lie  seised  and  tmpounded, 
pending  an  effort  on  the  part  of  an  alleged 
creditor  to  CMtablish  a  claim  against  the 
adcDon ledgsd  owner  of  such  property. 
Nettber  a  copy  of  the  complaint  nor  of  the 
mortgage  is  set  oat  in  the  case,  and  we 
only  know  the  allegations  of  the  ooe  and 
the  terms  of  the  other  from-  what  is  there 
stated.  It  does  not  appear  that  the  mort- 
gage contained  any  provision  subjecting 
the  rests  and  profits  of  the  mortgaged 
pmulseB  to  a  lien  to  secure  the  payment 
of  the  mortgage  debt,  and  no  soeh  allega- 
tion appeara  to  be  in  the  oomplaint,  nor 
Is  tbere  any  allifgation  that  the  mortgagor 
has  committed,  or  even  Is  about  to  com- 
mit, any  waste  of  the  mortgaged  prem- 
ises; and  hence  we  do  not  see  that  any 
case  was  stated  in  the  complaint  which 
would  warrant  the  appointment  of  a  re- 
ceiver of  the  rents  and  profits.  While  It  is 
true,  as  urged  by  respondent's  counsel,  as 
the  first  preliminary  objection  alluded  to 
above,  that.  If  there  Is  not  enough  appeaiN- 
Ing  in  the  case  to  indicate  error  in  the  ac- 
tion of  the  court  below,  them  the  ludg>- 
ment  of  that  court  must  be  affirmed,  yet 
the  application  which  counsel  proposes  to 
make  of  this  proposition  in  the  present  in- 
stance, to-wit,  that  if  the  question  tarns 
upon  the  terms  of  the  mortgage,  and  a 
copy  of  the  same  Is  not  incorporated  in 
the  case.ttien  this  court  cannot  undertake 
to  say  that  tbere  is  any  error  In  the  Judge- 
ment appealMl  from,  cannot  be  appro v(:d. 
It  was  (or  the  plaintiff  to  state  and  prove 
such  a  case  as  would  entitle  him  to  the  re- 
lief demanded,  and  if,  in  stating  the  terms 
of  the  mortgage  upon  which  bis  claim  Is 
based,  be  falls  to  show  that  tbe  mortgage 
contained  any  stipulation  subjecting  the 
rents  and  proflts  of  the  mortgaged  prem- 
ises to  a  lien  to  seoare  the  payment  of  the 
mortgage  debt,  then  nuch  omission  Is  fa- 
tal to  bis  claim  to  have  a  receiver  ap- 
pointed. But,  again,  while  It  Is  not  stated 
distinctly  in  the  case  that  the  order  ap- 
pointing a  receiver  was  granted  before 
any  referee  was  appointed,  or  at  least  be- 
fore any  reference  had  been  held,  yet  the 
inference  Is  irresistible  that  such  was  tbe 


fact,  and,  it  so,  then  cleariy  then  was  no 
authority  for  tbe  granting  of  such  an  or- 
der; for  until  tbe  reterenoe  was  held  the 
parties  were  at  issue  as  to  all  the  allega- 
tions in  the  conaplalnt,  and  tbe  plalntifT 
had  not  then  established  any  apparent 
right  to  any  property  whatever,  and  had 
not  even  established  any  claim  ac&inst 
the  defendant,  as  the  affidavits  used  la 
support  of  the  motion  for  the  appoint- 
ment of  a  receiver  seem  mainly  intended 
to  show  the  insolvency  of  the  defendant, 
and   the  Insnfflcieney  of  the  mortgaged 

g remises  to  satisfy  tbe  mortgage  debt. 
:nt  we  are  not  disposed  to  rest  our  con- 
clusion npon  this,  and  prefer  to  base  it  up- 
on the  broader  ground  stated  above,  that 
no  case  was  stated  warranting  the  ap- 
pointment of  a  receiver. 

It  only  remains  to  consider  the  excep- 
tion to  that  portion  of  the  Judgment  of 
bis  honor.  Judge  Wallaob,  wMeh  di- 
rected the  receiver  to  pay  over  to  the 
plaintttt  such  sum  as  he  may  collect  a» 
renrta,  after  deducting  his  commissions. 
If  the  proceeds  ol  ttie  sale  of  tlie  mort- 
gaged premises  sbould  prove  lusatncient 
to  satisfy  the  mortgage  debt.  Inasmuch 
as  Judge  WaIiLMIB  had  no  authority 
to.  review  the  order  of  his  prsdeecsoor, 
and.  was  not  at  liberty  to  disregrard  the 
same,  it  cannot  be  said  that  tbere  was 
any  enror  on  his  part,  as  tbe  ease  was  pre- 
sented to  him,  in  Inserting  the  provisioik 
complained  of  In  his  judgment  of  fOreelos- 
nre;  for,  it  there  had  been  no  error  in 
granting  tbe  order  tor  the  appointment  of 
a  receiver,  snch  provision  would,  legiti- 
mately, have  followed ;  but,  as  it  baa  now 
iMpn  ascertained  tiiat  the  order  appoint- 
ing tbe  receiver  was  erroneonB,>tlie  conse- 
quence flowing  from  it  must  also  be  so  re- 
garded. The  judgment  of  this  conrt  is 
that  the  order  of  Jo^pe  Noston,  and  bo 
much  of  the  Judgment  of  Judge  Wallace 
as  is  appealed  from,  be  reversed,  and  that 
tbe  case  be  remanded  to  the  clrcoit  court 
for  such  further  proeeediags  as  may  be 
necessary. 

MoGowAN,  J.,  ooneura. 


OrmLET  V.  Cbntral  Railboao  &  Bank- 

Hfu  Co. 

(Atpreme  Court  eg  Oeorfla.  Jsn.  It,  ML) 

Jxrasi  TO  RAiLBOAn  BnriATa— Dsvacnvn  Ap- 

PLUMOB. 

1.  IThere  the  evidence  shows  that  a  draw- 
bar sopplied  by  a  railway  eompany  to  be  naed  in 
ooupllnff  oan  was  used  on  two  oeoaaioas,  work- 
ing well  OS  the  Stat,  bat  fUUng  ta  week  en  the 
second,  ihoalli  twloe  tried  in  a  ptaowe  manner, 
a  Jury  might,  in  tbe  abseBoe  of  aay  eoEplaoation 
trim  the  eokpaBy,  infer  that  the  implement  waa 
dtfectlve. 

3.  A  second  effort,  on  the  same  occasion,  to 
ooaple  oars  with  a  oraw-bar,  the  flrst  having 
foiled  beoaase  tbe  bar  had  become  fixed  in  its 
position,  and  not  readily  movable,  is  not  neoes- 
sarlly  improper  or  inetousable  where  the  bar  had 
been  shaken  loose  after  the  flmt  etCort,  and  before 
the  second  was  made,  althongh  the  second  failed 
for  tbe  same  reason  as  the  met,  and  tbe  plaintiff 
was  thereby  injured. 
(Syllabus  bv  the  Cov/rt.) 

Krror  from    superior  conrt,  Wilkinson 
county;  Jenkins,  Judge. 
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OuBtlB.  Quenj  A  HallAor  plaintlO  in  «v 
ror.  Jj^wtouACunningbajuecaA  Calhoun, 
King  it  Spalding,  for  defendant  In  error. 

Bi.EOKi.BT,  C.  J.  It  would  be  safer  to 
enlviBlt  tbis  case  to  a  Jury.  The  erldenee 
etaowa  that  the  draw-bar  was  nsed  In  Ma- 
con, and  worked  well.  The  next  attempt 
at  nelng  it  was  at  Gordon,  when  It  proved 
to  be  tight,  ao  that  it  could  not  be  raiaed 
at  the  first  trial.  It  wcm  shaken  loose, 
and  another  trial  was  made,  when  it 
again  tailed  to  work,  and  the  plaintllf 
wan  Injured  in  consequence.  This  is  all 
we  know  from  the  evidence  toacblng  the 
history  of  this  draw-bar,  save  that  after 
the  plaintiff  was  injured  the  coupling  was 
sucoeflsfally  made  by  some  other  person. 

1.  A  Jury  couM  inf«r  tbaft  the  draw-bar 
was  defective,  it  having  failed  in  its  prop- 
er functions  twice  nut  of  three  attempts 
at  using  it.  It  would  not  be  unreasonable 
to  conclude  that  an  implement  which 
proves  Inefficient  in  two-thirds  of  the  in- 
stanees  of  \ta  nae  Is  not  a  fit  implement  to 
be  supplied  by  a  railway  company  to 
thoae  of  its  employes  who  are  engaged  In 
such  hasardous  service  as  eoupHng  cars. 

2.  "nie  court  seems  to  have  ordered  the 
nonsuit  becaose  tbe  plaintiff  ought  to 
have  deeiated  after  making  one  effort  to 
couple  the  cars  at  Gordon,  and  tliat  be 
was  in  fault  for  making  a  aecond  effort. 
But  a  part  of  tbe  plaintifTs  testimony  was 
as  follows:  "At  Gordon,  when  the  ragine 
came  back  once,  and  I  saw  that  tbe  coup- 
ling would  not  go  high  enough.  I  took  the 
bar  and  shook  It  and  it  shook  louse.  It 
was  tight  at  first.  I  made  one  trial,  when 
it  Beeased  to  be  tight,  and  the  bar  would 
not  raise.  That  was  the  reason  I  did  not 
make  tbe  coupling.  I  shook  It  loose  after 
that.  It  had  grown  tight  In  tbe  motion 
between  Macon  and  there.  Do  not  know 
what  caused  it.  When  I  went  to  raise  it 
next  time  it  was  tight.  •  •  •  The  two 
efforts  I  made  at  Gordon,  I  suppose,  were 
about  two  minutes  apart,  ma^be  not 
quite  so  long. "  It  will  be  observed  that 
before  making  the  second  effbrt  tbe  plnln- 
titr  had  shaken  tbe  bar  loose.  This  being 
so,  bad  it  been  a  proper  bar,  he  might  rea- 
sonably conclude  that  It  would  remain 
loose  long  enough  to  be  used  in  making 
the  conplTng.  It  at  least  raises  a  question 
for  the  Jury  whether,  under  all  the  circum- 
stances, be  would  be  warranted  in  arriv- 
ing at  that  conclusion,  and  in  making  the 
second  effort  to  effect  the  coupling.  To 
make  the  second  effort  was  notncceesarlly 
Improper  or  inexcusable.  The  court  erred 
in  gniBtlnga  nonsuit.  Judgment  reversed. 


GEii.L  et  ah  v.  Macon  ft  B.  R.  CO. 

{Supreme  Court  qf  Qeo/rgUu    Jan.  19,  1891.) 

Error  from  superior  court,  Meriwether 
county;  Harris,  Judge. 

J.  U  Terrell,  H.  W.  mil.  and  7.  A.  AU 
kioBoa,  lor  plaintiffs  In  error.  Qvatin, 
Overry  Jk  HaU,  for  defendant  in  error. 

Simmons,  J.  It  having  been  admitted 
by  counsel  for  the  plalntlHs  that,  pending 
tbe  writ  of  error,  adjustment  bad  taken 
place  as  to  all  matters  alleged  In  the  bill 
concerning    the  individual   and    private 


rights  of  tbe  plaintlfte,  leaving  in  contro- 
versy only  their  rights  as  citiaens  of  the' 
city  of  Greenville,  and  no  abuse  of  disore- 
tioB  appearing,  the  matters  stlU  In  contro- 
versy are  left  to  bedispoeed  ol  by  final  de- 
cree, there  being,  asto  them,  no  such  ufu^i- 
cy  as  to  require  interlocutory  Inteifereoce- 
Judgment  affirmed. 


Haqebstown  Steam-Enoinb  ft  Machine 

Co.  v.  GiSZABD. 

(AijHWRs  Court  of  Oeorgia.    Jas.  19,  ISOL) 

Kbw  Tbikl— DisamoN  e»  Ooobt  —  FiaiBnia— 
AMBNxiaiiia— VsamoA'tnNi. 

1.  There  baiac  Kine  evldeBaeto  aatfaortseth* 
vatdtct,  sad  tbe  trial  Jodce  being  satuaed  there- 
with, tala  oeort  wlU  net  Intertare  with  hia  di»- 
oretionln  refnsing  a  new  trial. 

2.  Where  tbe  general  Issue  has  been  filed  In 
due  time,  the  detendaat  may  amend  by  adding^ 
other  pleas  at  any  stage  of  tbe  urooeedfngs. 

8t  4^  •.  A  gTMUMl  otf  the  motion  for  a  new 
trial,  which  is  not  apccoved  by  the  ooort,  will  not 
be  coDstdOded;  aor  wUji  pwonda  whic^  outaplaia 
of  the  roUng  out  of-  inteivogatwias,  or  tbe  im- 
proper adiuaslon  of  evldanoe,  he  ooiwidered 
where  snoh  Interrogatories  and  evidence  are  not 
set  ont  therein  or  in  the  bill  of  exceptions. 

6.  The  law  does  not  require  pleas  in  aeUons- 
of  tert  to  be  swera  bti 
{SUOatyut  by  the  Court,} 

Error  fkom  superior  court,  Campbell 
county ;  Habbis,  Judoa. 

Geo.  Latham,  for  plaintiffs  in  error.  2V 
W.  Latham,  for  defendant  In  error. 

Simmons,  J.  Tbe  plaintiff  in  error 
brought  suit  In  trover  In  the  court  below 
for  a  f  ertain  steam-engine,  and  elected  on 
the  trial  to  take  a  mone.v  verdict.  The  de- 
fendant filed  ssTwrsl  pleas,  asoog  wbicb 
were  the  pleas  of  fallnre  of  consideration,, 
set-off,  and  recoupment.  The  Jury  found 
a  verdict  for  the  defendant,  and  the  plain- 
tiff made  a  motion  for  a  new  trial  on  sev- 
eral grounds,  which  was  overruled  by  tbe 
court,  and  the  plaintID  excepted. 

1.  The  first  three  grounds  are  the  usual 
ones  that  the  verdict  was  contrary  to  the 
evidence,  etc.  There  Is  some  evidence  to 
authorise  the  finding  of  the  Jury,  and,  the- 
conrt  below  being  satisfied  with  it,  we 
will  not  Intertare  with  his  discretion  in  re- 
fusing to  grant  a  new  trial  on  these 
grounds. 

2.  The  fourth  ground  complains  that 
the  court  erred  In  not  striking  tbe  defend- 
ant's special  pleas,  on  motion  of  the  plain- 
tiff's counsel,  on  tbe  ground  that  the  case- 
had  been  pending  two  years,  and  no  plea 
of  any  kind  had  been  filed  "except  answer, "" 
and  tliat  the  plaintiff  bad  notice  from  the 
defendant's  counsel  that  he  would  defend 
on  the  ground  that  the  engine  was  an  old 
and  second-band  one,  but  had  no  notice 
that  a  plea  of  failure  of  consideration  or 
of  set-off  or  recoupment  would  be  filed, 
and  had  procured  no  testimony  to  meet 
these  pleas.  It  appears  from  this  ground 
of  the  motion  for  new  trial  that  tbe  court 
offered  to  continue  the  case  in  order  for 
tbe  plaintiff  to  procure  testimony,  but  re- 
fused to  strike  the  pleas.  We  see  no  error 
In  the  court's  refusal  to  strike  the  pleas. 
The  general  issue  bad  been  filed ;  and,  un- 
der our  practice,  the  defendant  may  amend, 
bis  plea  at  any  stage  of  the  proceedings. 
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Bat  if  he  amends  by  setting  op  new  mat- 
ter or  a  new  defense,  the  plaintiff  may  con- 
tlnne  the  case  In  order  to  procara  testi- 
mooy  to  meet  the  amendment,  and  the 
court  may  put  terms  npon  the  defendant. 
S.  The  fifth  gronnd  was  not  approved 
by  the  coart,  and  therefore  cannot  be  con- 
sidered. 

4.  The  sixth  sn'onnd  complains  that  the 
court  erred  In  ruling  out  the  ini«rrogato- 
rles  of  McOlbony.  These  Interrogatories 
are  not  embodied  In  this  ground  of  the 
motion,  nor  In  the  bill  of  exceptions,  and 
we  therefore  cannot  determine  whether 
they  are  admissible  or  not,  as  do  not 
know  what  the  testimony  was. 

5.  The  same  may  be  said  of  the  ninth 
and  tenth  grounds  of  the  motion.  The 
catalogue  referred  to  in  the  ninth  ground 
is  not  set  out,  nor  is  the  evidence  claimed 
to  be  Inadmissible  in  the  tenth  ground  set 
out  so  that  we  can  determine  whether  it 
is  admissible  or  not. 

6.  The  eighth  ground  complains  that 
the  plea  of  recoupment  was  not  sworn  to, 
as  required  by  law.  The  law  does  not  re- 
'Qulre  pleas  In  answer  to  actions  of  tort  to 
be  sworn  to,  and  therefore  there  Is  no  er- 
ror in  this  ground.    Judgment  affirmed. 


Tatcu  t.  Zacbrt  et  Ml. 
(Supreme  Court  of  Otorgia.    Jan.  19,  1891.) 
Oabi^hhiieiit— EzxMPTioir. 
Debts  due  by  onstomera  to  »  blaoksmith, 
for  work  done  by  him  in  oarrylng  on  aa  indq^end- 
«nt  basiness  for  himself  as  the  proprietor  of  a 
blacksmith  shop,  are  not  exempt  irom  process  of 
garnishment,  under  Code,  {  8SM,  such  Indebted- 
ness not  being  for  the  daily,  weekly,  or  montiily 
waoes  of  a  lonmeyman  mechanio  or  day-laborer, 
within  the  meaning  of  that  section. 
{SyUatnu  by  the  Court) 

Error  from  superior  court,  Troup  coun- 
ty; Ha BBiB,  Judge. 

D.  J.  Qntlhey,  for  plaintiff  In  error.  B. 
Strickland,  for  defendant  in  error. 

Simmons,  J.  Under  the  tacts  in  this  case. 
It  was  not  error  In  the  court  below  to  re- 
fuse to  sanction  the  writ  of  certiorari. 
The  evidence  shows  that  Tatum  was  the 
proprietor  of  a  blacksmith  shop,  and  not 
the  employe  of  any  one.  His  customers 
were  garnished  on  aucounts  which  they 
owed  him.  and  be  claimed  that  the  ac- 
counts were  exempt  from  garnishment  be- 
cause he  was  a  'day-laborer.  While  he 
may  have  been  a  day-laborer,  be  received 
no  wages  as  an  employe,  bnt  was  his  own 
master;  and  our  Code  (section  8664)  only 
exempts  the  dally,  weekly,  or  monthly 
wages  of  Journeymen  mechanics  and  day- 
laborers.  A  person  who  carries  on  an  In- 
-dependent  buHlness  for  himself  does  not 
come  under  this  section  Judgment  al- 
'flrmed. 


O'Pht  v.  Kknnedt. 

(Supreme  Court  of  Qeorgia.    Feb.  28,  1891.) 

ExKOunoN— Lbvt  ox  Fsbsonal  Pbopbktt— Faii.- 

UBB  or  Shkbifv  to  Kxbouts  Pbooxbb. 

1.  Thonsh  by  section  8646  of  the  Code  a  sher- 

'S  who  has  levied  an  execution  upon  heavy  ma- 

tinery,  such  as  a  planing-machine,  is  authorized 

sell  it  without  removing  it  from  the  premises 


where  it  Is  seised,  and  conveying  it  to  the  plaoa 
of  sale,  this  does  not  relieve  him  from  tbe  duty 
of  maintaining  his  custody  and  possession  of 
such  property  until  he  disposes  of  it  by  a  leigal 
sale.  If,  through  the  omission  of  due  oare  and 
dlligenoe,  he  loses  oontrol  of  tbe  pn^ertr,  and 
for  that  reason  fails  to  sell  i^  be  is  answerable 
to  the  piaintifl  In  ezeontion  for  its  values  or  for 
the  amount  of  the  execution,  if  less  than  ita 
value. 

a.  Where  a  rale  ntot  against  the  sheriff  re- 
cites a  levy  upon  personal  property  by  virtue  of 
an  execution  piurtionlarly  described,  the  principal, 
interest,  and  cost  being  speoified,  and  requiree 
the  sherUE  to  show  oaose  why  he  has  not  made 
the  money,  and  why  the  role  should  not  be  made 
absolute,  and  an  attachment  issned  against  him, 
this  Is  a  virtuid,  though  an  indireot,  allegation 
that  the  piaintifl  has  sustained  damage  to  the  fall 
amount  of  ths  execution  by  the  sheriS's  dedEanlt. 
U,  without  objecting  by  demurrer  or  otherwise 
to  the  certainty  or  directness  of  the  alleeatian, 
the  sheriff  answers  the  rule,  admitting  this  levy 
and  justil^ing  his  failure  to  sell,  but  not  snggest- 
ing  that  tne  value  of  the  property  was  less  than 
the  amount  of  the  debt,  the  sufflxdency  of  the 
property  to  pay  the  debt  is  by  implicMon  ad- 
mitted. The  ]ustifloation  set  up  in  the  answer 
being  traversed,  and  the  issue  oeing  found  by  a 
jury  against  the  sheriff,  he  stood  oonvieted  of 
making  a  false  answer,  and  i^ter  such  venrdict 
there  was  no  abuse  of  discretion  by  the  court  in 
granting  a  rule  absolute,  oorresponding  in  amount 
to  the  speolBoatlons  in  the  rule  ntsL 

8.  If  a  party  has  two  defenses,  one  going  to 
the  whole  cause  of  action,  the  other  to  a  part 
only,  he  must  set  up  both  before  verdict.  After 
the  sheriff's  answer  ailing  matters  of  fact  in 
justification  of  his  failure  to  sell  property  has  been 
traversed,  tbe  traverse  tried,  and  a  verdict  ren- 
dered on  that  issue,  he  Is  not  entitled  to  amend 
his  answer  by  alleging  that  the  property  was 
only  of  a  certain  value,  or  of  less  value  than  the 
amount  of  the  execution. 

4.  A  person  ruled  in  the  superior  court  as  a 
deputy-sheriff  of  the  county  cannot  raise  the 
question  of  his  official  character  after  he  has  an- 
swered the  rule,  and  a  verdict  has  been  rendered 
against  him  upon  a  traverse  of  his  answer. 

5.  The  rule  niat  for  attachment  may  be  em- 
braced in  the  original  rule  to  show  cause  which 
precedes  the  rule  absolute  fixing  liability  upon  the 
officer  to  pay  the  money. 

(SyllObM  by  the  Court;) 

Error  from  superior  court,  Bibb  coanty. 

Hardeman  &  Notin/rbam,  tor  plalnllft  in 
error.  Steel  A  Wimberly,  for  defendant  in 
error. 

Blkcklkt,  C.  J.  1.  Code,  §  8646,  declares 
that,  where  any  sheriff  shall  leyy  an  execu- 
tion upon  articles  difficult  and  expensive 
to  transport,  be  may  sell  the  property 
without  carrying  to  and  exposing  tbe 
same  at  tbe  court-house  door  on  tbe  day 
of  sale.  Tbe  levy  In  this  case  being  made 
upon  a  planing-mactalne,  the  officer  was 
relieved  by  this  statute  from  the  duty  of 
having  the  machine  present  at  tbe  time 
and  place  of  sale.  But  there  Is  no  hint  In 
the  statute  of  any  purpose  to  excuse  blm 
for  not  keeping  tbe  property  In  bis  posses- 
sion or  under  htscontrol.  It  was  removed 
before  the  day  of  sale  without  his  knowl. 
edge  or  consent,  bnt  there  Is  no  soggestlon 
that  tbe  plaintiff  in  execution  or  his  attor- 
ney was  in  any  way  connected  with  the 
act  of  removal.  Tbe  duty  and  risk  of  pre- 
venting removal  rested  npon  the  officer. 
Tbe  machine  was  in  his  legal  cnstody,  and 
If,  through  his  omission  of  due  care  and 
diligence,  he  lost  control  of  it,  and  for 
tbat  reason  failed  to  sell  It,  be  is  answera- 


Digitized  by 


Google 


Ga.) 


(^ATTANOOOA,  B.  &  0.  B.  GO.  e.  MoLEKDON. 


Ml 


ble  to  the  plaintlB  for  its  Talne,  or  for  the 
amount  of  the  execution,  if  the  amount  is 
less  than  such  value. 

2.  The  rule  ulal  described  the  execution, 
specified  the  principal,  interest,  and  cost, 
recited  a  levy  upon  personal  property, 
and  required  the  officer,  as  deputy-sheriff 
of  Bibb  county,  to  show  cause  why  he 
had  not  made  the  money,  and  why  the 
rule  should  not  be  made  absolute,  and  at- 
tachment Issued  against  him.  This  was 
a  virtual,  though  an  indirect,  allegation 
that  the  plaintiff  had  sustained  damage 
to  the  full  amount  of  the  execution,  by  the 
officer's  default.  No  objection,  by  demur- 
rer or  otherwise,  for  the  want  of  certainty 
or  directness  in  its  allegations,  was  made 
to  the  rule.  The  officer  answered  it,  ad- 
mitting the  levy  and  Justifying  his  failure 
to  sell,  but  not  suggesting  that  the  value 
of  the  property  was  less  than  the  amount 
of  the  execution.  The  plaintiff  traversed  a 
material  part  of  the  Justification  set  up  In 
the  answer,  the  traverse  was  tried  by  a 
Jury,  and  a  verdict  was  rendered  infavorof 
the  plaintiff.  After  all  this,  it  was  too  late 
to  object  to  the  terms  of  tlie  rule  as  uncer- 
tain In  any  material  respect.  Brannon  v. 
Bank.  18  Ga.  801.  The  rule  afforded  fair 
uotice  that  the  plaintiff  sought  a  rule  ab- 
solute for  the  whole  debt  rented,  and  the 
sole  defense  presented  by  the  answer  was 
that  the  only  property  accessible  to  the 
officer  at  any  time  was  the  planlng-ma- 
chine  which  he  had  seised,  and  that  he 
was  In  no  fault  for  not  selling  it.  He  set 
ap  various  facts  and  circumstances  to 
justify  his  failure  to  sell,  but  did  not  allege 
that  the  machine  was  of  less  value  than 
the  amount  of  the  execution,  or  of  what 
value  it  was.  He  made  no  question  and 
tendered  no  Issue  on  that  subject.  By  fall- 
ing to  do  so,  he  virtually  admitted  that  he 
bad  no  excuse  for  not  realizing  the  money 
due  on  the  execution,  except  that  present- 
ed, namely,  that  without  his  fault  the 
property  seized  was  not  brought  to  sale. 
If  it  was  worth  less  than  the  amount  of 
the  execution,  that,  together  with  the  fact 
that  there  was  no  other  property,  would 
have  been  a  defense  to  the  rule  as  to  all 
excess  of  the  execution  over  and  above  the 
value  of  the  machine.  But  he  could  not 
offer  a  false  defense  to  the  whole  rule,  and 
keep  back  a  true  defense  to  a  part  of  it. 
If  he  had  both  a  false  and  a  true  defense, 
one  going  to  the  whole  cause  of  action 
and  the  other  to  a  part,  he  should  have 
presented  both  together,  if  he  intended  to 
rely  upon  both.  Sty  electing  to  rely  upon 
one  alone,  he  waived  the  othei*.  After  a 
verdict  was  rendered  against  him  on  the 
traverse  of  his  answer,  he  stood  convicted 
of  making  a  false  return  to  the  rule  otst, 
and  there  was  certainly  no  abuse  of  discre- 
tiou  b.v  the  court  in  making  the  rule  ab- 
solute for  the  whole  amount  of  the  execu- 
tion. It  may  be  that  the  court,  had  it 
been  so  disposed,  could,  as  mere  grace  and 
indulgence,  have  Inquired  further  Into  the 
tacti  before  passing  final  judgment,  but 
there  was  no  legal  obligation  resting. up- 
on it  to  do  so. 

8.  We  have  already  said  that,  if  a  party 
has  two  defenses,  one  going  to  the  whole 
canse  of  action,  the  other  to  a  part  only, 
lie  must  present  both  together.    This  be 


can  do  by  adding  one  to  the  other  at  any 
stage,  BO  long  as  the  facts  of  the  case  are 
open  for  trial.  But  unless  there  are  to  be 
more  than  one  trial.  In  one  and  the  same 
case,  the  right  of  amendment,  so  far  a» 
alleging  any  facts  Is  concerned,  must  be 
limited  by  the  rendition  of  a  verdict  final 
in  its  nature.  The  court  did  not  err  in 
declining  to  allow  the  officer  to  amend  his 
«uiswer  by  alleging  that  the  machine  was 
only  of  a  certain  value,  which  was  less 
than  the  amount  of  the  execution.  This 
allegation  could  have  been  traveraed,  and, 
if  traversed,  another  trial  wonld  have  been 
necessary.  After  an  adverse  verdict  on 
the  matter  of  this  amendment,  a  second 
amendment  might  have  been  offered,  and 
so  on  Indefinitely.  Unless  the  first  trial 
and  verdict  are  to  terminate  the  pleadings 
on  the  facts  in  coutroveray,  the  alterca- 
tions of  the  parties  may  go  on  without 
limit. 

4.  Nor  was  it  error  to  refuse  to  allow  the 
officer,  after  verdict,  to  raise  the  question, 
by  amendment  to  his  answer  or  otherwise, 
as  to  bis  official  relation  to  the  superior 
court,  and  its  Jarisdlction  over  him.  By 
the  act  organizing  thecity  court  of  Macon, 
the  sheriff  of  Bibb  county  is  made  ex  oiBcio 
sheriff  of  the  city  court,  and  is  given  pow- 
er to  appoint  a  deputy  or  deputies,  with 
the  consent  ot  the  judge  of  that  court. 
Acts  1884-86,  p.  472.  It  may  be  that  a  depu- 
ty so  appointed  is  not  dejare  a  deputy- 
sheriff  of  Bibb  county.  But  whether  so 
or  not,  after  he  has  acted  as  such,  and  re- 
sponded t*  a  rule  against  him  brought  in 
that  character,  and  a  verdict  has  been  ren- 
dered upon  a  traverse  of  bis  answer,  it  is 
altogether  too  late  for  him  to  remember 
for  the  flrat  time  that  he  is  not  a  deputy- 
sheriff  of  the  county,  but  only  of  the  city 
court. 

5.  That  a  rule  nisi  for  attachment  may 
be  embraced  in  the  original  rule  ulal,  and 
need  not  be  repeated  after  a  rule  absolute 
has  been  granted,  is  well  settled.  Smith 
V.  McLendon,69Ga.  523;  Wheeler  v.  Thom- 
as, 67  Ga.  161 ;  Brannon  v.  Bank,  18Ga.861. 

Judgment  affirmed. 


Chattanooga,  B.  ft  C.  B.  Co.  v.  McLbnoon. 

(Supreme  Court  qf  Georgia.    Jan.  li,  1891.) 
BmraHT  DoMAnr— CoMraiTBATtoK— SteroBB— Dav- 

AOBS— AonOX   BT  ESXXOOTBIX. 

1.  One  who  snes  aa  ezeontrlxof  her  hoslmnd's 
estate  is  not  entitled  to  reoover  damages  from  » 
railroad  company,  which  has  condemned  a  right 
of  way  and  bnilt  its  road  throogb  testator's  land, 
for  bnlldlng  and  repairing  necessary  fences  in  the 
future,  where  she  makes  no  profert  of  her  letters 
testamentary,  and  does  not  introduce  a  copy  of 
the  will  to  show  how  long  she  la  entitled  to  hold 
the  land  as  exeoatrix. 

&  In  an  aotlcm  against  a  railroad  company  tor 
removing  a  stook-gapwliloh  it  had  agreed  to  main- 
tain, It  is  error  to  instmot  that,  in  fixing  plain- 
tiff's damages,  tlie  Jury  may  consider  the  evi- 
dence that  the  removal  was  made  mallcioaBly,  for 
Code  Os.  S  S948,  provides  that  exemplary  oam- 
ages  can  never  be  allowed  in  oases  arising  om 
contracts. 

Error  from  superior  court,  Floyd  coun- 
ty ;  Maddox,  Judge. 

Mra.  McLendon,  as  executrix  of  S.D.  Mc- 
LendoD,  brought  her  action  against  the 
Rome  &  Carroliton  Construction  Compa- 
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ny  and  the  Chattanooga,  Rome  &  Colum- 
buB  Railroad  Company  for  f682.75  dam- 
■ugee.  She  alleged :  The  estate  of  her  tee- 
tator  consists  In  part  of  land  to  Floyd 
«ounty.  About  April  25,  1888,  defendant 
or  defendants  assessea  the  right  of  way 
through  the  land,  the  land  being  then  in 
«Dltiyatlon  and  the  land  and  crops  being 
fully  protected  up  to  thetlmeot  the  assess- 
ment. At  that  time,  and  while  the  crops 
were  being  planted,  there  was  a  stock- 
gap  and  fence  on  the  land  protecting  it 
and  the  crop,  the  stock-gap  baring  been 
built  by  defendants,  as  it  was  their  duty 
to  do,  to  protect  the  land  when  they 
moved  the  fence  to  build  the  railroad 
through  the  land.  When  the  Jury  as- 
sessed the  damages  for  the  right  of  way 
through  the  land  the  Hssessment  was 
based  upon  the  railway,  and  defendants 
maintaining,  in  proper  condition,  the 
stock-gap  or  other  means  for  protecting 
the  land  and  crops  from  animals,  which 
fact  was  known  to  defendants,  and  the 
land  taken  and  compensation  made  upon 
that  hBRis  and  agreement.  In  all  of  this 
defendants  acquiesced,  and  thereby  became 
bound  to  maintain  the  stock-gap,  or  oth- 
«rwi8e  protect  the  crops  and  land,  but,  in 
violation  of  this  duty,  they  not  only  neg- 
lected to  maintain  the  gap  or  otherwise 
protect  the  crops  and  land,  but  removed 
the  stock-gap,  thereby  leaving  the  fields 
«ntirely  exposed,  as  a  result  of  which  cat- 
tle and  other  animals  bad  free  access,  and 
■devoured  and  destroyed  the  crops  to  an 
■extent  set  forth  in  the  declaration.  The 
■declarat'lon  alleged  further  damage  aris- 
ing from  animals  going  upon  the  land 
-when  wet,  and  packing  it,  and  rendering 
It  hard  tor  cultivation.  It  further  alleged 
that,  in  order  to  cultivate  or  make  any 
«rop,  it  was  necessary  for  petitioner  to 
build  a  fence  of  1,800  panels,  at  a  cost  of 
4360,  and  it  asked  that  the  amount  be 
■awarded  for  building  the  fence  and  f40 
per  year  for  maintaining  it,  or  whatever 
was  reasonable  for  that  purpose.  It  fur- 
ther alleged  that  it  was  the  duty  of  de- 
fendants to  maintain  the  stock-gap,  not 
only  as  a  matter  of  law,  but  as  a  matter 
of  agreement  at  the  time  of  the  assess- 
ment of  damages  to  right  of  way,  and  the 
removal  of  the  gap  was  malicious,  and  tor 
the  purpose  of  damaging  the  crops  and 
land.  I'he  defense  to  the  action  was  that 
the  law  imposed  no  obli(;ation  upon  de- 
fendants to  coBstrnct  cattle-guards,  and 
because  the  damages  on  account  of  con- 
demnation of  right  of  way  and  construc- 
tion of  the  road  had  been  duly  assessed  by 
A  Jury,  and  the  amount  of  the  verdict 
paid,  and  accepted  in  full  satisfaction  by 
the  owner  of  the  land.  The  Jury  found  for 
plaintiff  f600,  aad  defendants  moved  for  a 
new  trial  upon  the  following  grounds, 
among  others:  (1,  2,  8)  Verdict  contrary 
to  law,  evidence,  etc.,  and  excessive.  (4) 
Error  in  admitting  the  testimony  of  W.  C 
Bryan  as  to  expense  and  cost  o(  fencing  otf 
the  right  of  way  of  defendants'  road  trom 
the  rest  of  the  farm,  and  of  the  amount  of 
fencing  necessary,  and  the  cost  of  keeping 
up  a  fence  of  that  kind ;  the  objection  be- 
ing becanse  ail  the  damages  to  the  land 
and   the  value  of  the  right  of  way  had 


been  duly  and  legally  assessed  and  adju- 
dicated between  the  parties,  the  verdict 
and  assessment  being  in  writing  and  con- 
clusive, and  no  parol  or  other  testimony 
being  admissible  to  contradict  or  rary  it. 
(8)  Error  in  charging:  "It  Is  charged 
that  this  was  mallcionsly  done,  for  the 
purpose  of  injuring  the  party,  from  the 
fact  that  they  had  already  recovered  a 
verdict, — that  is  what  the  plaintiff  claims. 
You  look  at  the  evidence,  and  see  whether 
there  is  any  proof  of  that  or  not.  What 
has  the  evidence  disclosed?  Does  it  dis- 
close that  it  was  maliciously  done?  If  so, 
that  is  a  fact  which  you  may  consider  in 
making  up  your  verdict  here,  in  arriving 
at  what  the  plaintiff  in  this  action  ooght 
to  recover."  The  motion  was  overruled, 
and  defendants  excepted. 

W.  T.  Tumbull  and  W:  W.  Brooks,  for 
platotiffs  in  error.  C.  A.  Tbornwell  and  J. 
Branham,  for  defendant  in  error. 

Simmons,  J.  Under  the  pleadings  and 
the  evidence  In  this  case,  we  think  the 
court  erred  in  not  granting  a  new  trial 
upon  the  fonrth  and  eighth  grounds  of  the 
motion.  The  fonrth  ground  complains 
that  the  court  erred  In  admitting  the  tes- 
timony of  Bryan  as  to  the  expense  and 
cost  of  fencing  the  right  of  way  of  the  de- 
fendant's road,  and  ttte  amount  of  fencing 
necessary,  and  the  cost  of  keeping  up  fenc- 
ing of  that  kind.  Mrs.  McLendon  broaght 
this  suit  as  the  "executrix  of  ber  hus- 
band's estate. "  She  made  no  profert  of 
her  letters  testamentary  in  ber  declara- 
tion, nor  did  she  submit  them  to  the  eoart 
and  Jury ;  nor  did  she  submit  a  copy  of 
the  will  to  the  court  to  show  how  long 
she  was  entitled  to  hold  this  land  as  exec- 
ntijx.  As  far  as  appears  from  the  record, 
she  was  only  entitled  to  hold  it  a  sufBcient 
time  to  make  distribution  among  tite 
heirs  of  the  testator;  or,  as  far  as  we 
know  from  this  record,  this  particular 
land  may  have  been  devised  to  a  particu- 
lar child  or  children,  and,  If  so,  it  would 
be  manifestly  Improper  to  allow  the  exera- 
trix  to  recover  from  the  railroad  company 
for  the  purpose  of  building  and  repairing 
the  fences  In  the  fntore.  Moreover,  it  Is 
very  doubtful  whether  she  could  recover 
damages  of  this  kind  or  not,  under  the 
law.  Bhe  had  not  bnllt  the  fence,  and  ft  Is 
not  certain  that  she  ever  will  build  It; 
and  it  seems  to  us  that  she  has  recovered 
damages  she  has  not  yet  sustained,  for  a 
fence  she  has  not  built.  It  Is  somewhat 
akin  to  the  case  reported  in  the  celebrated 
Gait's  Decisions,  where  one  man  sued  an- 
other for  "a  well  that  he  didn't  dig. "  We 
also  thiuk  the  court  erred  to  charging  the 
Jury  as  complained  ot  In  theeighth  groand 
of  the  motion.  The  charge,  in  substance, 
is  that,  it  the  stock-gap  was  maUclonsIy 
removed,  the  Jury  might  take  that  fact  In- 
to consideration  In  arrivtog  at  what  dam- 
ages the  plaintiff  ought  to  recover.  Tfais 
suit  was  brought  upon  a  contract,  and 
not  for  a  tort  and  in  actions  on  contracts 
the  amount  of  the  recovery  is  the  damag« 
sustained  by  reason  ot  the  breach  thereof. 
Our  Code,  §  2943,  says:  "Exemplary  dam- 
ages can  never  be  allowed  in  cases  ariainj^ 
on  contracts. "    Judgment  reversed. 
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Kme  y.  State. 

(Swprtme  Court  cf  Oeorgta.   Deo.  90, 1890.) 

CaatntJi  luw— Savowi.  «o  Cajkxam. 

Where,  on  trial  for  mwder,  the  juiy  ce- 

qneBt  a  further  charge,  the  refoMl  of  tbeoonrt  to 

^ve  it,  and  sending  word  that  the  case  is  "too 

plain,"  or  "plain  enoafcti,"  is  reversible  error, 

unless  the  case  was  plain,  and  the  verdiot  in  ac- 

«ordance  with  the  eridenoe. 

Error  trom  soperior  court,  Gordon  conn- 
ty ;  MiiJtEH,  Judge. 

Indictment  ior  murder.  The  Judgment 
«t  a  former  trial  was  rereraed  lor  Innuffi- 
«ienc7  of  the  evldenoe,  wbicb  is  aet  forth 
at  lenstb  In  the  former  report.  See  10  S. 
£.  Rep.  721. 

W.  B.  Rankitt,  E.  J.  Klker,  and  T.  C.  mi- 
ner, for  plalntUf  In  error.  A.  W.  Fite,  Sol. 
Oen.,  and  F.  A,  Cantntl,  for  defendant  in 
•error. 

Blandfobd,  J.  When  ttala  case  was  be- 
fore tbhi  court  at  a  former  term,  a  new 
trial  was  arranted,  upon  the  ground  that 
we  thought  that  Justice  required  another 
trial  of  the  case,  an  aa  to  glTe  the  state 
an  opportunity  of  fumlshing,  If  poiiaible, 
further  evidence  as  to  tbe  guilt  of  the  ac- 
«nsed.  Another  trial  baa  been  bad,  and 
the  plaintiff  in  error  again  found  guilty. 
He  moved  for  a  new  trial,  which  was  re- 
fused by  the  court,  and  be  excepted.  The 
main  asaignment  of  error  is  that  the  ver- 
dict is  contrary  to  law,  to  tbe  evidence, 
and  without  evldenoe  to  support  it.  We 
think,  upon  an  examination  of  the  testt- 
mony  in  tbe  case,  tbat  this  conviction  was 
without  evidence  to  support  it,  and  that 
the  verdict  of  tbe  Jury  was  wrong.  In 
criminal  cases  the  rale  is  that  the  evidence 
must  be  so  strong  as  to  exclude  from  the 
minds  of  tbe  Jury  every  reasonable  doubt 
as  to  tbe  guilt  of  the  accused.  We  do  not 
tblnk  tbe  evidence  in  this  case  ia  sufBo.Ient- 
ly  strong  to  leave  no  doubt  upon  tbe 
minds  of  tbe  Jury  as  to  tlie  guilt  of  the  ac- 
cused. To  our  minds,  the  evidence  nOords 
meitOy  a  supposition  as  to  the  guilt  of  tlie 
accused,  tbere  being  no  evidence  of  any 
grudge  or  motive  on  tbe  part  of  the  ac- 
cused to  commit  tbis  crime,  or  any  evi. 
<]ence  to  connect  bim  with  tbe  same,  if  any 
crime  was  committed.  Bo  we  think  the 
verdict  fA  the  Jury  was  wrong,  and 
ebould  have  been  set  aside  by  tbe  court. 
A  further  rale  la  that,  In  cases  of  circum- 
stantial evidence,  the  evidence  should  be 
so  strong  as  to  exclude  every  other  rea- 
sonable hypotbesis  than  that  of  tbe  guilt 
of  the  accused.  In  tbis  case,  as  shown  by 
tbe  eridunce,  others  may  have  committed 
this  crime,  (if  crime  it  was,)  and  there  is 
as  much  reason  to  suppose  that  others 
did  so  as  to  suppose  that  tbe  ace  used  did 
it.  There  was  an  e<]nal  opportunity  for 
others  to  have  done  it  as  for  the  accused ; 
and,  according  to  the  evidence,  it  is  quite 
as  reasonable  to  suppose  that  the  de- 
.ceased  came  to  his  death  by  reason  of  an 
injury  Inflicted  by  a  train  on  tbe  railroad 
as  at  the  bands  of  tbe  accused.  Under 
such  circumstancnn,  tbis  court  Is  not  sat- 
isfied to  aUow  the  conviction  to  stand ; 
and,  if  the  state  cannot  strengthen  Its 
-evidence  on  tbe  trial  hereafter  to  be  bad, 
Abere  should  be  a  verdict  in  favor  of  the 


accused.  Another  complaint  made  in  the 
motion  for  a  new  trial  is  tbat  tbe  court 
committed  error  in  refusing  to  recharge 
the  Jury,  when  BO  requested  by  tbe  Jury 
through  the  sheriff,  telling  tbe  officer  who 
bore  tbe  request  from  tbe  Jury  tbat  the 
case  was  "  too  plalU; "  or  "  plain  enougb, " 
and  he  would  not  further  charge  them, 
which  answer  by  the  court  was  conveyed 
by  the  sheriff  to  the  Jury.  This  statement 
by  the  court,  through  the  sheriff,  to  the 
Jury,  we  think  was  not  error  if  he  meant 
that  the  case  was  bo  plain  tbat  the  Jury 
ought  to  find  the  defendant  not  guilty; 
but  if  he  meant  that  tbe  case  was  so  plain 
that  the  Jury  ought  to  find  the  defendant 
guilty,  then  we  think  It  was  error.  He 
doubtless  meant  tbe  latter,  because  be  re- 
fused to  grant  a  new  trial  in  the  case. 
While  we  would  not  reverse  tbe  Judgment 
nf  tbe  court  below  upon  this  account  in 
a  plain  case,  where  tbe  verdict  of  tbe  Jury 
was  in  accordance  with  tbe  evidence,  yet 
we  think.  In  a  case  such  as  this,  such  error 
would  of  Itself  authorize  a  reversal. 
Upon  a  consideration  of  the  whole  case, 
we  do  not  think  tbere  is  sufficient  evi- 
dence against  the  accused  to  authorise  a 
Jury  to  find  bim  guilty.  Judgment  re- 
versed. 


HOL,t.OWAY  V.  HOLLOWAT. 

{Swprtme  Omert  cf  Oeorgia.    Feb.  8, 18S1.) 

HOUBSTBAD— BlOHTS  Or  STSP-MOTHES. 

Where  a  widow  takes  minor  ohlldien  of 
her  Husband  by  a  former  marriage,  and  oader- 
lakes  to  keep  them  together  and  oare  for  and  sup- 
port them,  they  all  remain  members  of  the  de- 
oessed's  family,  and  the  widow  is  the  bead  of 
such  family,  ana  as  snch  is  enUtled  to  a  home- 
stead, under  the  laws  of  Qeotigla. 

Error  from  superior  court,  Upson  eoun- 
ty;  BoTNTOM,  Judge. 

R.  L.  TMngfv  and  HkU  A  Hammond, 
for  plaintiff  in  error.  J.  A.  Gotten  and  A. 
Af .  Speer,  for  defendant  in  error. 

Simmons,  J.  It  appears  from  tbe  record 
in  tbis  case  tbat  B.  S.  HoUoway  died  tes- 
tate in  1869,  leaving  an  estate  consisting 
of  land  and  personalty,  a  widow  and 
nine  children,  five  of  whom  were  minors. 
The  will  provided  that  tbe  property  of 
tbe  testator  should  be  kept  together  until 
his  youngest  chtM  should  come  of  age, 
when  there  should  be  a  division  In  kind, 
or  a  sale  for  division,  share  and  share 
alike,  to  bis  wife  and  children.  Tbe 
widow  was  bis  second  wife,  and  not  tbe 
mother  of  tbe  children.  In  1874  the  widow 
applied  for,  as  tbe  bead  of  a  family,  and 
bad  set  apart,  a  homestead  in  a  portion 
of  tbe  realty  for  tbe  benefit  of  herself  and 
tbefivemlnorcbildren.  Tbemlnorcbtldren 
having  all  arrived  at  age,  the  executor,  J. 
J.  HoUoway,  in  1886,  filed  bis  petition  In 
equity,  alleging  therein  the  death  of  the 
testator ;  tbe  setting  apart  of  tbe  home- 
stead ;  charging  tbat  tbe  homestead  was 
void,  on  the  ground  that  Mrs.  HoUoway, 
not  being  tbe  mother  of  the  minor  children, 
was  not  tbe  head  of  a  family,  and  there- 
fore had  no  right  to  have  the  homestead 
set  apart  for  herself  and  tbe  minor  chil- 
dren ;  and  praying  fur  tbe  appointment  of 
a  receiver  to  take  charge  of  the  land  and 
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the  rents  thereof,  and  hold  It  for  the  ben»- 
fit  of  the  estate,  etc-  The  widow  tesfified 
"that  the  estate  was  beioK  wasted,  there 
were  debts  against  It,  and  she  took  a 
homestead  to  secnre  a  home  for  herself 
and  the  minor  children,  of  whom  she  had 
the  care  and  custody  after  the  death  of 
her  husband  until  the  homestead  was  set 
apart;  she  cared  for  and  raised  them,  and 
did  the  beet  she  could  for  them ;  the  two 
minor  boys  left  her  before  they  were  of 
age;  she  sent  one  of  them  to  school  as 
much  as  he  would  go,  and  gave  the  two 
younger  girls  a  good  education. "  It  ap- 
pears that  none  of  the  children  are  now 
living  with  her  upon  the  homestead  estate. 
1.  In  this  state  ol  facts,  the  court 
charged  the  Jury  "that,  if  the  defendant 
was  the  widow  of  the  testator  and  had 
the  homestead  set  apart  after  his  death, 
and  was  not  the  mother  of  the  children 
named  in  the  petition  for  homestead,  the 
homestead  was  void,  and  she  had  no  right 
as  the  head  of  such  a  family  to  take  a 
homestead."  This  charge  was  excepted 
to,  and  made  the  third  ground  of  the  mo- 
tion for  a  new  trial,  which  was  made  by 
the  defendant,  and  overruled  by  the  court. 
Under  the  facts  of  this  caso,  we  think  the 
court  erred  in  this  charge  to  the  jury. 
While  there  was  no  legal  obligation  on 
the  part  of  this  widow  to  support  the 
minor  children  of  her  husband,  yet,  we 
think  that,  inasmuch  as  she  undertook  to 
keep  thum  together,  and  to  care  for  and 
support  them,  as  the  evidence  shows  she 
did,  they  all  remained  members  of  the 
testator's  family,  and  she  thereby  became 
the  head  of  that  family,  and  under  the 
laws  of  this  state  was  entitled  to  a  home- 
stead as  the  bead  of  a  family.  See  Capek 
V.  Kropik,  129  111.  609,  21  N.  E.  Rep.  836, 
where  it  was  held  that,  on  the  death  of  his 
wife,  a  widower,  together  with  his  minor 
step-children,  was  entitled  to  a  homestead 
in  an  entire  lot  of  land  which  he  had  held 
in  common  with  his  wife.  Moreover, 
when  Mrs.  JBoUoway  took  the  minor  chil- 
dren under  ber  care  and  custody,  she  stood 
in  the  relation  of  a  parent  to  them,  and 
took  upon  herself  that  obligation.  She 
then  was  under  a  moral  obligation  to 
support  and  maintain  these  children, 
and  the  authorities  bold  that  such  a 
moral  obligation  is  sufficient  to  entitle 
ber  to  have  a  homestead  set  apart  for  the 
benefit  of  herself  and  the  minor  children. 
Wade  V.  Jones,  20  Mo.  76;  Connangbton 
V.  Sands,  82  Wis.  887:  Qreenwood  v.  Mad- 
doz,  27  Ark.  64R;  Arnold  t.  Walts,  68 
Iowa,  706,  6  N.  W.  Rep.  40;  Wilson  v. 
Cochran.  81  Tex.  677;  McMurray  v.  Shuck, 
6  Bush,  111 ;  Brooks  v.  Collins,  11  Bush, 
622;  Bell  v.  Keacb,  80  Ky.  42;  Riley  v. 
Smith,  (Ky.)  6  S.  W.  Rep.  869;  Moyer  v. 
Drummond.  (S.  C.)  10  S.  B.  Rep.  062; 
Chamberlain  v.  Brown,  (S.  C.)  11  S.  £. 
Bep.  4S9;  7  Amer.  &  Eug.  Enc.  Law,  p. 
804 ;  Thomp.  Homest.  &  Ex.  S  46.  And  see 
Marsh  v.  Lasenby,  41  Ga.  ISS;  Black  well 
T.  Broughton,  6«  Oa.  890.  To  the  effect 
that  a  step-father  or  step-mother  may 
assume  the  relation  of  parent  towards  the 
Btep-childres,  see  2  Kent,  Comm.  192;  San- 
derlin  ▼.  Sanderlin,  1  Swan,  446;  Williams 
V.  Hutchinson,  8  N.  Y.  812;  Mardock  v. 
Murdock.  7  Cai.  611;  Capek  v.  Kropik,  129 


HI.  609,  21  N.  E.  Rep.  836.  Counsel  for  plain- 
tiff in  error  relied  upon  the  case  of  La- 
throp  T.  Association,  46  6b.  483,  which  h« 
claims  to  hold  that  '  a  widow  is  not  the 
head  of  a  family  of  minor  children  of  a. 
former  husband  by  a  former  marriage.  ** 
It  is  singular  that  both  of  the  learned 
counsel  lor  defendant  in  error,  as  well  as 
the  editor  of  the  American  &  English  En- 
cyclopedia of  Law,  (volume  7,  p.  804,)  fell 
Into  the  same  mistake.  There  was  really 
no  widow  Involved  in  that  case.  A 
glance  at  the  facts  of  the  case  will  show 
that  Mrs.  Lathrop  was  the  wife  of  J.  J . 
Lathrop,  and  that  both  husband  and  wife 
Joined  in  the  application  for  Homestead 
out  of  the  wife's  estate.  She  bad  mort- 
gaged her  individual  property  to  the  loan 
association,  and  made  an  affidavit  on  the 
back  of  the  mortgage  that  It  was  executed 
by  her  free  will  and  consent,  and  that  the 
mortgage  money  was  to  be  used  In  pay- 
ment of  the  price  for  the  property.  The 
money  was  loaned  to  her  on  the  faith  of 
this  sworn  statement,  and  ttiis  court  fadd 
that  she  was  estopped  from  controverting; 
the  facts  stated  in  her  affidavit,  and  that 
to  allow  her  to  claim  a  homestead  ex- 
emption "  would  be,  to  speak  in  the  mUd- 
est  terms,  a  legal  fraud. "  The  court  also 
held  that,  as  it  was  her  separate  property 
and  she  had  no  children  of  her  own.  she 
was  under  no  legal  or  moral  obligation 
to  support  the  children  of  her  husband  by 
a  former  marriage,  nor  was  she  the  bead 
of  a  family  of  these  minor  children  while 
he  was  in  lite;  and  this  is  all  that  the  case 
rules.  If  ber  husband  had  been  dead,  and 
she  had  taken  the  control  and  custody  of 
his  children,  it  would  have  presented  a 
very  different  ease  from  ttieone  decided 
by  the  court. 

2.  Counsel  in  the  case  argued  that,  as  all 
the  children  had  come  of  age,  the  home- 
stead estate  bad  expired,  and  the  children 
were  entitled  to  a  division  of  the  prop- 
erty in  accordance  with  the  will  of  their 
father.  Whether  this  can  be  done  or  not 
we  do  not  now  decide,  because  the  ques- 
tion is  not  properly  made  in  the  record  be- 
fore us.  This  court  has  held  In  several 
cases,  where  creditors  were  seeking  to  sell 
the  homestead  after  the  minors  arrived  at 
age,  that  it  could  not  be  done,  becanae  the 
homestead  did  not  expire  till  the  death  of 
the  widow.  Haslam  v.  Campbdl.  60  Qa. 
650;  Oroover  v.  Brown,  69  Oa. 60.  But. 
so  far  as  we  can  ascertain,  this  court  baa 
never  decided  that  the  homestead  lasted 
during  the  life  of  the  widow,  as  against 
the  children  on  thdr  arrival  at  age.  and 
when  they  sued  for  a  division  of  the  prop- 
erty. This  question  we  will  leave  for  fut- 
ure consideration,  in  case  it  arises  here- 
after in  this  suit  or  in  another  action,  it 
the  children  or  any  of  them  should  Insti- 
tute one.    J  udgmen  t  re  versed. 


Fleming  et  al.  v.  Bat  et  aJ. 
(Supreme  Count  qf  Oeorgta.    Jan.  19,  IBU.) 

CoiraTBUonoK  or  Wnxa — EsTATa  nr  RxiiAjxiixa 

— ESTOFPIL  BT  DbSO. 

1.  A  devise  by  a  mother  to  her  boo,  his  wltft 
and  children,  he  to  have  the  property  as  a  hom» 
daring  his  life,  and  Ills  wife  auao,  should  she  snr- 
vive  him,  and  after  the  death  of  both  the  pcop- 
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erty  to  be  eqiuUr  divided  Mnong  hi*  children, 
creates  In  the  children  only  an  estate  in  renwin- 
der.  and  their  vendees,  who  have  never  heen  ad- 
mined  Into  possession,  cannot  recover  the  inem- 
Ises  in  ejectment  befia«  the  determination  of  the 
estate  for  lite. 

2.  The  attestation  hy  a  father  of  a  deed  ex- 
ecuted by  his  adult  children,  conveying  in  fee- 
simple  "all  the  respective  rl«its  and  interest  in 
and  to  a  certain  tract  or  paroel  of  land, "  describ- 
ing it,  will  not  estop  him  from  subsequently  ao- 
qxorlng  an  estate  for  his  life  In  the  same  land  tr^ 
the  wUl  of  his  mother,  under  a  devlae  to  hlmseU 
for  life  and  to  his  children  In  remainder. 
(SyUohiw  by  the  Court.) 

Error  from  8ap«rior  court.  Green  coun- 
ty; jENKDis,  Judge. 

H.  T.  Lewla,  tor  plaintiffs  In  error. 
Joba  W.  Htxoa,  tor  defendants  in  error. 

Blbcklbt,  C.  J.  1.  The  tentatriz  died 
on  or  before  a  certain  day  in  1886.  The 
deed  executed  by  tbe  three  adult  children 
of  B.  F.  Bay,  and  attested  by  Bay  bimselt, 
bears  date  In  1880,  about  six  years  before 
tbe  win  took  effect.*  The  deed  Is  In  these 
words:  "State  of  Georgia,  county  of 
Green.  For  and  In  consideration  of  the 
sum  of  three  hundred  andtwenty-twu  and 
53-100  dollars  we,  tbe  undersigned,  have 
this  day  bargained,  sold,  and  conveyed, 
and  do  by  these  presents  bargaln,BeIl,and 
convey,  unto  T.  Fleming  &  Co.,  their  heirs 
and  assigns,  all  of  the  respective  rights 
and  Interest  In  and  to  a  certain  tract  or 
parcel  of  land  containing  one  hundred 
acres,  more  or  less,  situate,  lying,  and  be- 
ing In  said  county  adloinlng  lands  of  Wm. 
Jewell,  Columbus  Heard,  and  others;  to 
bave  and  to  bold  the  above-bargained 
rights  and  interest  In  and  to  the  above- 
described  property,  unto  tbe  said  T.  Flem- 
ing ft  Co.,  their  heirs  and  BsslenB,  forever, 
in  fee-simple.  In  witness  whereof  we  have 
berennto  set  oar  bands  and  seals  tbls  the 
17tb  day  of  April,  1880."  Signed  by  the 
makers,  and  attested  by  two  witnesses. 

It  will  be  observed  that  the  Instrument 
contains  no  warranty  of  title,  and  that  It 
does  not  purport  to  convey  tbe  land  Itself, 
bUT  only  the  respective  rights  and  Interest 
therein.  Wbatrlghts  and  interest?  Those 
of  the  makers  of  tbe  deed,  as  these  persons 
bad  no  power  or  anthorlty  over  the  rights 
and  Interest  of  any  one  else.  The  agreed 
statement  of  facts  on  which  the  trial  judge 
decided  the  case  does  not  show  to  whom 
tbe  land  belonged  at  the  date  of  the  deed, 
or  who  bad  possession  of  It  then  or  at  any 
otber  time,  save  that  "B.  F.  Ray  and  chil- 
dren are  living  on  said  land.  It  Is  the 
same  land,  however,  which  is  embraced 
In  the  will  of  B.  F.  Ray's  mother,  and,  as 
.nothing  to   tbe  contrary  Is   stated,  tbe 

indge  was  warranted  In  Interring  that  the 
and  was  hers  when  she  died,  In  188Q.  It 
tbe  fact  was  otherwise,  tbe  will  would  be 
wholly  irrelevant.  Treating  the  land  as 
her  property,  it  passed  under  her  will,  and 
tbe  constroctlon  of  that  will  controls  the 
case.  'Its  language  Is  as  follows:  "I  give 
nnto  my  son  B.  F.  Ray  all  that  I  now 
bave,  both  real  and  personal,  consisting 
of  a  tract  of  land  whereon  I  now  live,  ad- 
joining lands  of  Wm.  Jewell,  and  contain- 
ing 100  acres,  be  the  same  more  or  less, 
and  oti\er  property  that  I  may  bave  at 
tbe  time  of  my  death,  to  have  condltlonal- 
T.128.E.no.l9— 60 


ly.  The  before-mentioned  property  I  give 
to  the  said  B.  F.  Ray  and  his  wife  and 
children,  In  trust.  The  property  Is  not  lia- 
ble for  the  said  B.  F.  Ray's  debts  In  any 
way  whatever.  He  has  the  property  as  a 
home  as  long  as  he  Ifves.  His  w(te,  Sarah 
E.  Ray.  If  the  said  B.  F.  Ray  should  die. 
to  have  a  home,  or  tbe  Interest  arising, 
as  long  as  she  lives  In  the  same  way ;  and 
then,  at  the  death  of  both  B.  F.  Ray  and 
S.  E.  Ray,  bis  wife,  I  wish  tbe  property  to 
be  equally  divided  among  bis  children, 
now  only  three,  Nancy  A.  Ray,  Sarah  E. 
Ray,  and  John  H.  Ray,  and.  If  any  more 
legitimate  children,  tbey  will  be  made 
equal  heirs  with  the  above  written.  I 
constitute  my  friend  T.M.  Fambrobgh  my 
trustee  to  hold  tbe  title  In  his  name  for  tbe 
aforesaid,  and  I  enclotbe  him  with  full 
power  to  sell  the  land,  or  anything  else 
that  I  have  given,  and  Invest  the  proceeds 
In  the  same  kind  of  property  In  any  other 
section  that  he  may  think  best  so  to  do, 
provided  the  family,  or  those  of  them  that 
may  be  grown,  wish  tbe  same  to  be  done. 
The  proceeds  of  the  place,  rents,  or  crops 
tbe  trustee  will  let  the  family  consume, 
but  not  subject  tor  any  debt  that  be  does 
not  sanction.  The  trustee  may  not  make 
any  return  of  his  acts  as  trustee,  only  to 
act  tor  them,  and  see  that  tbe  said  prop- 
erty Is  not  wasted. "  The  will  Is  without 
date,  and  there  Is  a  strong  probability 
that  It  was  In  existence  when  the  deed  of 
1880  was  executed,  and  that  the  purpose 
of  that  deed  was  to  convey  the  interest  of 
the  three  adult  children  which  was  expect- 
ed to  vest  In  them  under  this  will  at  the 
death  of  the  testatrix.  The  Code  declares 
(section  2099)  that  "the  maker  oT  a  deed 
cannot  snbseqnently  claim  adversely  to 
bis  deed  onder  a  title  acquired  since  the 
making  thereof.  He  Is  estopped  from  de- 
nying his  right  to  sell  and  convey."  Let 
It  be  conceded  that  this  provision  would 
apply  tosneh  a  deed  as  that  made  by  these 
children  to  the  plaintiffs  In  1880.  The  es- 
toppel would  operate  only  as  to  three  of 
the  d^endants  in  ejectment,  but  would 
not  affect  the  fourth,  that  is,  Fambrough, 
tbe  trustee  mentioned  in  the  wUI.  He 
could  defend  on  the  life-estate  in  B.  F.  Bay 
as  an  outstanding  and  better  title  for  tbe 
time  being  than  that  of  the  plaintiffs. 
And  It  was  upon  the  right  to  recover 
against  all  of  the  defendants,  not  the  right 
to  recover  against  some  of  them  separate- 
ly, that  tbe  trial  Judge  was  requested  to 
adjudicate.  Andthecase  was  argved  here 
in  thesame  way,  tbe  contention  being  that 
the  trustee  was  not  protected  by  the 
terms  of  the  will  from  a  recovery  at  the 
Instance  of  tbe  plaintiffs.  We  think  It 
clear  that  whether  the  children  ot  B.  F. 
Bay  by  his  second  marriage  will  be  en- 
titled at  his  death  to  participate  In  the 
division  of  the  property  or  not,  so  long  as 
he  lives  the  right  to  the  possession  Is  In 
him,  and  that  tbe  trustee  is  entitled  to  as- 
sort that  right  as  against  tbe  vendees  of 
the  adult  children,  under  a  fair  and  rea- 
sonable construction  ot  the  terms  of  the 
will,  taken  as  .a  whole,  the  dsTlse  is  to 
Bay,  his  wife  and  children,  he  to  have  the 
property  as  a  home  during  bis  lite,  and 
after  his  death  tbe  property  to  be  equally 
divided.    It  Is  doubtful  whether  bis  chll- 
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dren  by  a  second  wife  will  be  entitled  to 
■hare  In  the  division  or  not,  bat  that  ques- 
tion Is  not  necessarily  Involved  In  this  Utl- 
icatlon.  Nonn  of  his  children  tools  more 
than  a  remainder,  exeept  the  right  to  «n- 
Joy  with  him  as  members  of  his  family, 
and,  the  life-estate  not  having  determined, 
the  remainder-men  are  not  yet  to  be  ad- 
mitted aa  such  Into  possession.  The  act- 
ual possession,  according  to  the  agreed 
statement  of  facts.  Is  In  "  B.  F.  Ray  and 
his  children, "  by  which  we  suppose  Is 
meant  his  minor  children  by  the  second 
wife,  since  the  others  were  all  aai  Jniia  la 
1880,  and  from  the  names  ot  the  females 
we  Infer  that  they  were  then  married,  and 
no  longer  membera  of  their  father's  fam- 
ily. 

2.  The  suggestion  that  B.  F.  Bay  was 
estopped  from  acquiring  title  from  his 
mother  through  her  will,  because  he  at- 
tested the  deed  of  his  children  to  the  plain- 
tlOs,  Is  altogether  fancllul.  The  deed  is 
not  Inconsistent  with  his  right  to  take  bis 
mother's  subsequent  bounty.  It  does  not 
even  appear  tbat  he  knew  the  contents  of 
the  deed;  but,  if  he  did,  he  had  no  Interest 
In  the  land  at  that  time,  and  surely  he  was 
under  no  obligation  to  give  warning  of 
his  mother's  title,  though  he  may  have 
been  bound  to  disclose  his  own.  The  facts 
are  altogether  unlike  those  In  the  case  of 
Ballroad  Co.  v.  Strickland,  80  Ga.  776. 
•  S.  E.  Rep.  27.  Surely,  there  Is  no  law 
which  Inhibits  a  witness  to  a  deed  from 
acquiring  an  adverse  title  by  purchase, 
inheritance,  or  devise.  The  morality  of 
conveyancing  has  not  yet  arisen  to  this 
sublimated  height.    Judgment  affirmed. 


Richmond  ft  D.  Br.  Co.  v.  YKiLMA.NB. 

(SMjnwnc  Court  of  Apgeait  vf  Vk^jMa.   April 
17,  1890.) 

fujaaottt  CoKPAinaa  —  AoonuuiT  at  CaoHne— 
EviDsxos— iNgTxnonoim. 

1.  rialBtUt  drove  over  a  railway  crgMlng  Im- 
mediately after  a  passlns  engine  had  cleared  the 
trank  for  him.  Toe  enslne  proceeded  aome  86  or 
M  feet  from  the  orouiiig,  where  it  was  coupled 
to  a  box-oar;  the  engineer  watching  pUIntUf  nn- 
tll  he  had  safely  crowed  the  track.  The  engine 
was  then  reversed,  and  started  backward  towards 
Um  eroesiBg,  when  plaintUt's  horse  took  fright, 
and,  unobserved  by  the  en^eer,  backed  the 
wagon  onto  the  tender.  Held,  in  an  action  for 
the  injuries  sustained  by  plaintiff,  that,  as  there 
was  no  evidence  showing  want  of  oare  on  the 
part  of  the  railroad  employee.  It  was  error  to 
eharge  that  the  oompany  was  bound  to  exercise 
special  prudence  and  oautioD  to  avoid  injury  to 
persons  or  their  property  traveraing  the  highway 
at  the  crossing. 

8.  Negligence  by  the  railroad  oompaoy  must 
be  provedi  and  it  is  error  to  instruct  that  plain- 
tiff Is  not  bound  to  do  more  than  to  raise  a  rea- 
sonsblepresumptlon  of  negligence  on  its  part. 

&  The  engineer,  having  seen  plaintifl^s  horse 
cross  the  track  nrithont  showing  the  least  sign  of 
fright  at  the  mglne  passing  immediately  in  inmt 
•f  him,  had  a  right  to  conaider  all  danger  to 
plaintiff's  vehicle  iwst;  and  it  la  eiror  to  In- 
struct that  the  engineer  was  bound  to  take  fur- 
ther precautions  for  its  safety. 

4.  One  who  has  been  guilty  of  negligence 
proximately  contributing  to  his  injury  cannot 
teoover,  unless  defendant  neglected  to  prevent  or 
avert  the  injury  after  he  became  aware  of  plala- 
tiff's  oontribtttory  negligence. 

5.  Plaintiff,  who  drove  over  the  crossing 
within  a  few  feet  of  the  enaine  enaaaed  in  slilft- 


ing  a  car  tnm  one  track  to  another,  wltbont  in- 
forming himself  of  the  direction  which  the  eo^ina 
would  take,  and  who  then  prooeeded  along  tbe 
highway  parallel  with  and  in  oloee  pcoziniltx  to 
the  traolc,  is  guilty  of  contributory  negUgenoe, 
and  cannot  recover,  unless  ills  peruons  pontlon 
was  Imown  to  the  servants  of  the  railroad  oom- 
pany; and  it  is  error  to  charge  that  he  caa  re- 
cover If,  "by  the  use  of  ordinary  diligence^*  hla 
position  oould  have  become  known  to  tbem. 

6.  Since  the  engineer  was  unable^  fhtm  bis 
position  In  the  cab,  to  see  plaintiff  after  he  had 
drivea  over  the  crossing,  and  slnoe  he  could  not 
have  antloipatated  that  plaintiff's  horse  woold 
balk,  a  verdict  in  plaintiff's  favor  should  be  aet 
aside  for  lack  of  evidence  as  to  defendant's  neig- 
llgenoe. 

liswis.  P.,  and  Hntroa,  J.,  dliwenHng. 

Error  to  corporation  conrt  of  Danville^ 
C.  U.  Blackford,  fur  plaintiff  in  error. 

Oay  d  aUttam  and  Peatrosa  A  Harris,  (or 

defendant  la  error. 

FAtWTLKBOT.  J.  The  plalntitr  In  error 
leases  and  operates  ^e  Virginia  Midland 
Railroad,  from  Washington  city  to  Dan- 
ville. The  road  passes  southward  along: 
the  east  side  ot  the  Dan  river,  tbroagb  tbe 
town  of  North  Danville,  and  then  over  a 
bridge  to  the  right  bank  of  the  river  Into 
the  city  of  Danville.  A  county  road  horn 
Danville  towards  Halifax  county  starts 
from  the  eastern  end  of  the  long  waipon 
bridge  which  connecta  Danville  with  North 
Danville,  and  runa  for  several  hondred 
yards  down  the  left  bank  uf  tbe  Dan  river. 
and  between  the  railroad  track  and  tlie 
river.  It  then  bends  oB  fmm  the  river  to 
the  left.  and.  after  rising  a  short  elevation 
to  the  grade  of  tbe  railroad.  It  croaaes 
both  the  main  track  and  the  siding,  (or 
sidetrack,)  and  then. turning  again  and 
rising  a  slight  ascent,  runs,  for  about  a 
hundred  feet,  nearly  parallel  with  tbe  aide 
track,  and  then  turns  off  from  it  over  a 
bill.  This  road  and  this  crossing  are  in 
the  corporate  limits  of  North  Danville, 
and  tbeplaceiscalled"  Barker's  Crossing  " 
On  the  17tb  of  May,  1888,  Thomas  B.  Tea- 
mans,  who  lived  a  few  miles  from  Dan- 
ville. In  Pittsylvania  county,  where  he  bad 
lived  on  the  same  plantation  all  his  life, 
and  who  was  in  tbe  habit  ot  coming  to 
Danville  frequently  by  this  same  road  and 
crossing  the  railroad  ever  since  it  was  pnt 
there,  in  1872  or  1873,  at  Barker's  croaslng, 
came  up  by  this  road  In  a  one-borae 
wagon,  with  his  son  12  years  of  age,  and 
a  load  of  tobacco  for  Danville.  Having 
sold  his  tobacco,  he  started  back  towards 
his  home  with  bis  son  and  the  empty 
wagon,  about  I  or  2  o'clock  In  the  after- 
noon. He  had  crossed  over  the  Dan  river 
on  the  wagon  bridge  and  moved  down  the 
Halifax  road,  by  which  he  bad  come,  antll 
be  got  to  the  place  where  It  bends  oft  from 
the  river  and  starts  up  the  little  riae  to 
tbe  railroad  crowing.  At  tbat  point  lie 
saw  an  engine  and  tender  coming  down 
on  tbe  side  or  shifting  track  towards  the 
crossing.  He  did  not  atop,  but  went  on 
slowly,  and  tbe  engine  and  tender  passed 
on  across  his  road  only  six  or  c^ht  yards 
In  front  ot  his  horse  and  wagon,  and  he 
crossed  tbe  track  Immediately  as  tbe  en- 
gine and  tender  cleared  the  road  tor  him. 
The  engine  and  tender  went  on-  beyond 
tbe  crossing  some  86  or  40  ftet,  to  wbar> 
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there  were  standing  on  the  siding  16  or  90 
box-care,  when  It  stopped  and  coupled  by 
its  pilot  to  the  box-cars,  which  b^ne 
<1one,  the  yard  conductor  got  down  and 
ran  the  length  of  three  cars,  and  uncoupled 
the  tftird  car  from  the  rest  of  the  long 
train,  and  then  told  the  brakeman  on  the 
end  of  the  car  above  bim  to  take  off  the 
brake  and  to  signal  to  the  engineer  to  go 
back;  all  which  being  done,  the  engine, 
with  the  tender  in  front,  moved  back  in 
the  direction  of  the  crossing.  In  all  the 
time  of  this  operation,  both  going  down 
to  the  box-cars,  and  coupling  and  nn- 
coopllng,  and  signaling,  and  returning  to 
the  crossing,  Teamans,  who  had  crossed 
over  the  railroad  track  immediately  as 
the  engine  and  tender  had  passed  it  going 
down,  and  was  safely  orer  It,  had  pro- 
frressed  only  nine  feet,  (as  he  says,)  al> 
though  he  was  moving  all  the  time,  when 
his  horse  took  fright  at  the  returning  en- 
gine with  the  tender  In  front,  and  buked, 
and  backed  his  wagon  upon  the  tender, 
which   struck   the   wagon,   broke  it   to 

f>iecee,  threw  Yeamans  and  his  son  out, 
njored  the  horse  so  as  to  make  him 
valueless,  and  mashed  Yeaman's  hand  by 
being  trodden  upon  by  the  horse,  render- 
ing  It  practicaUy  useless,  and  otherwise 
severely  hurting  bim.  The  boy  was  not 
hurt.  The  engineer  saw  Yeamans  as  he 
approached  the  crossing  with  his  wagon, 
without  ever  pausing,  and  crossed  over 
the  track  immediately  as  theenglne  passed 
down,  and  that  bis  horse  was  nut  seared ; 
and  he  saw  Yeamans  and  his  wagon  safe- 
ly over,  and  watched  bim  till  be  was  safely 
on  bis  way,  and,  as  he  supposed,  was  go- 
ing up  the  bill ;  all  this  before  he  started 
the  engine  and  tender  back  with  the  cars 
which  he  was  shifting.  When  be  started 
back  he  was  sitting  on  the  same  side  of 
the  engine  which  be  occupied  whoi  going 
down ;  but  the  engine  being  reversed,  he 
was  reversed  from  the  right  side  go- 
ing down  to  the  left  side  coming  back. 
He  looked  from  his  seat  along  the  track 
before  he  started  back,  and  kept  his  eye 
on  the  track  and  watched  the  crossing 
and  the  approaches  to  the  crossing  as  he 
came  back;  but  he  did  not  see  Yeamans 
or  bis  wagon,  and  did  not  know  of  his  be- 
ing struck  until  after  the  accident,  be  be- 
ing on  the  left  or  tariff  side  of  his  engine, 
and  the  tender  in  front  cutting  off  bis 
view  of  the  road  over  which  be  nad  seen 
Yeamans  sataly  driving  towards  his  des- 
tination, after  he  had  safely  crossed  over 
tbe  track  as  the  engine  and  tender  were 
passing  down.  Tbe  ordinance  of  the 
town  of  North  Danville  required  that  any 
railroad  operating  in  the  town  should 
"flag  each  and  every  train  while  crossing 
any  of  the  public  streets  or  highways." 
At  the  time  of  this  accident  no  flagman 
was  at  the  crossing.  Under  these  facts 
tbe  Jury  gave  a  verdict  In  favor  of  the 
plaintiff,  Yeamans,  for  fO.OOO,  and  the 
court  overruled  the  motion  to  set  it  aside. 
The  errors  assigned  are.  first.  In  giving 
the  six  instructions  asked  for  by  the  plain- 
tiff. The  first  of  these  instructions,  after 
a  very  long  prelude.  Instructed  the  Jury 
that  it  was  tbe  duty  of  tbe  defendant  com- 
pany in  shifting  their  cars  and  englnps  at 
this  crossing  "to  exercise  special  prudence 


and  caution  to  avoid  doing  injury  or  dam- 
age to  persona  or  their  property  traver». 
ing  said  highway  at  the  point  so  crossed 
by  tbe  track  of  the  said  railroad,  and  that 
any  n^leot  of  such  precautions  as  are 
proper  and  reasonable,  under  tbe  peculiar 
surroundings  and  circumstances  of  tbe  lo- 
cality, constitutes  negligence,  for  which 
the  said  defendant  company  is  liable  in 
damages,  unless  tbey  further  believe  from 
the  evidence  that  tbe  plaintiff,  by  exercise 
of  ordinary  care  on  his  part,  could  have 
prevented  the  injury  sustained  by  him." 
This  instruction,  while  it  announces  a  cor- 
rect proposition  of  law,  Is  calculated  to 
mislead  the  Jury  In  this  case,  because  there 
is  no  necessary  predication  in  the  evidence 
to  call  for  or  to  warrant  it.  An  instruc- 
tion which  is  merely  an  abstract  proposi- 
tion of  law  and  sheds  no  light  on  the  ease 
Is  properly  refused.  Judge  Ricbariwon 
says,  in  Railroad  Co.  v.  Bnrge,  84  Va.  63, 
4  S.  E.  Rep.  21 ;  it  must,  by  parity  of  rea- 
soning, t>eerrortoglve  such  an  instruction 
upon  the  facts  in  this  case.  The  evidence 
does  not  show  any  want  of  special  care 
or  prudence  or  precaution  on  the  part  of 
the  employes  of  tbe  company.  The  shift- 
ing of  the  cars  was  not  done  with  speed, 
and  It  was  properly  done  at  the  regular, 
accustomed,  and  appointed  place,  and  the 
engineer  was  on  the  strict  lookout  to  pre- 
vent injury  to  a  passenger  on  tbe  highway 
approaching  tbe  crossing,  ovm  which  the 
plaintiff  had  passed  in  safety,  and  was  go- 
ing on  bis  way  homeward  before  the  en- 
gine and  tender  and  boxcars  started  back 
towards  the  crossing.  The  highway, 
though  in  the  corporate  limits  of  North 
Danville,  was  only  a  county  road,  fre- 
quented only  to  tbe  extent  usual  for  coun- 
try roada  near  to  the  towns. 

Thesecond  instruction  tells  tbe  Jury  that 
It  was  tbe  duty  of  tbe  defendant  company 
to  use  ordinary  care  to  prevent  injury  to 
the  plaintiff;  and  that  for  failure  to  exer- 
cise sucb  ordinary  care  it  is  liable  to  the 
plaintiff  Indamagea  for  injury  sustained 
by  bim,  unless  the  plaintiff  was  guilty  of 
contributory  negligence.  This  is  dearly 
the  law,  if  there  was  any  evidence  to  show 
that  the  defendant  company  did  not  use 
ordinary  care.    There  is  none. 

Tbe  third  instruction  is :  "Tbe  court  in- 
struct tbe  Jury  that,  while  tiie  burden  of 
proof  is  upon  tbe  plaintiff  to  show  negli- 
gence in  tbe  defendant  In  order  to  entitJe 
him  to  recoverln  this  action,yet  the  plain- 
tiff is  not  bound  to  do  more  by  bis  proof 
than  to  raise  a  reasonable  presumption  of 
negligence  on  the  part  of  the  defendant,  to 
entitle  him  to  recover.*  This  instruction 
is  nut  merely  calculated  to  mislead  the 
Jury,  but  it  Is  directiy  in  tbe  teetb  of  the 
law.  That  negligence  must  be  proved ;  it 
will  not  be  Imputed  or  presumed.  Budd's 
Adm'r  v.  Railroad  Co.,  80  Va.  649.  What 
is  there  to  inform  the  Jury  what  is  meant 
by  "a  reasonable  presumption  of  negli- 
gence?* If  Juries  are  to  be  pnmitted  to 
presume  negligence,  and  thereupon  to 
mulct  defendants  in  damages,  what  limit 
can  be  put  upon  their  presumptions,  and 
whither  will  they  go? 

Tbe  fourth  instruction  is:  "That  the 
plaintiff.  Yeamans,  is  presumed  to  have 
exercised  due  and  proper  care  at  the  time 
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at  which  he  was  hart,  and  that  the  bai>- 
den  uf  proriDg:  that  be  was  negligent  Is 
apon  the  defendant ;  and  that,  even  if  the 
Jury  believe  from  the  evidence  that  the 
plaintiff  contributed  to  the  Injary  uf  which 
he  complains,  yet  his  right  of  recovery  Is 
not  thereby  affected,  anless  th^  shall  also 
believe  from  the  evidence  that  the  plaintiff 
was  in  fault  iu  so  cuntribating  to  his  ln> 
lury. "  This  Is  certainly  a  new  and  start- 
ling exposition  of  the  law  of  contrlbatory 
negligence,  and  it  diametrically  Inverts 
the  rule  that  the  contribntory  negligence 
of  the  plaintiff  will  completely  bar  his  right 
of  recovery,  nnless  the  defendants  were  In 
fault,  and  that,  too,  only  after  they  dis- 
covered the  contrlbatory  negligence  of  the 
plaintiff,  and  bad  it  in  their  power  to 
prevent  the  Injnrious  conseqaence  of  the 
plaintiff's  own  contributory  negligence. 
If  the  plaintiff  doen  an  act  or  has  a  mls- 
fortane  not  caused  or  Induced  by  the  de- 
fendant, which  is  the  proximate  cause  of 
his  injury,  that  act  or  misfortune  is  neces- 
sarily  his  own,  and  the  Jury  has  no  right 
to  consider  the  intent,  or  to  do  more  than 
determine  the  fact  of  his  contrlbatory  neg- 
ligence; and  the  question  is  whether  the 
defendant  company  failed  or  neglected  to 
prevent  or  avert  the  injury  to  the  plaintiff 
after  it  saw  or  knew  or  became  aware  of 
the  plain  tiff's  contributory  negligence. 
See  Railroad  Co.  v.  Anderson's  Adm'r,  81 
Orat.  813;  Dun  v.  Railroad  Co.,  78  Va.  646; 
Rudd's  Adm'r  v.  Railroad  Co.,  80  Va.  549. 
In  the  case  of  Don  v.  Railroad  Co..  Judge 
Lacv,  after  reviewing  ail  the  anOiorities, 
English  and  American,  upon  the  doctrine 
of  contributory  negligence,  says:  "It  is 
better,  we  think,  to  adhere  to  the  rule,  al- 
ready established  in  this  court,  »  •  • 
that  one  who  Is  injured  by  the  mere  neeli- 
gence  of  another  cannot  recover  any  com- 
pensation lor  bis  injury  if  he,  by  his  own 
ordinary  negligence  or  willful  wrong,  eon^ 
tributed  to  produce  the  injury  of  which  be 
complalus,  so  that,  but  for  his  concurring 
and  co-operattng  fault,  the  injury  would 
not  have  happened  to  him,  except  where 
the  direct  cause  of  the  Injury  Is  the  omis- 
sion of  the  other  party,  after  becoming 
aware  of  the  injured  party's  negligence,  to 
use  a  proper  degree  of  care  to  avoid  the 
consequences  of  such  negligence." 

Theflttk  Instruction  is  erroneous,  be- 
cause it  presupposes  a  condition  of  affairs 
which  the  evidence  does  not  support.  It 
instructs  the  Jury  that  If  the  employes  of 
the  defendant  company  in  charge  of  the 
engine  knew  the  character  of  the  crossing 
and  of  the  highway  at  that  point,  and 
that  the  plaintiff  had  driven  a<SroB8  the 
track;  and  was  'on  the  highway  near  the 
track,  then  that  ordinary  care  would  have 
required  of  the  defendant  other  precau- 
tions to  avoid  injury  to  the  plaintiff.  This 
cannot  be  the  law  applicable  to  the  facts 
of  this  case,  as  disclosed  by  the  record. 
The  plaintiff  drove  up  to  within  10  steps 
of  the  moving  engine  on  the  track  Without 
a  pause,  and  crossed  the  railroad  Just  as 
the  moving  tender  cleared  the  way.  He 
saw  (or  by  the  use  of  his  eyes  he  should 
have  seen, — the  boy  with  him  says  that 
'he  saw)  a  long  line  of  16  or  20  box-cars 
standing  on  the.  siding,  or  switch,  upon 
which  the  engine  was  moving,  only  86  or 


40  feet  from  the  crossing,  and,  in  fnll  view 
of  these,  and  with  a  full  knowledge  and 
familiarity  with  the  railroad  and  its  shift- 
ing operations  at  that  place,  and  with  the 
road  crossing  the  track,  and  its  location 
and  dangers,  he  erosscid,  without  his 
horse  taking  the  least  notice  or  concern 
about  the  moving  train  passing  imme- 
diately in  front  of  bis  nose,  only  10  feet 
from  it,  and  had  gone  clear  off  the  track, 
and  was  steadily  moving  on  his  road  fur- 
ther and  further  away  from  all  danger 
from  the  crossing.  All  this  the  engineer 
saw  and  knew.  He  had  seen  that  the 
horse  was  wholly  Indifferent  to  the  pass- 
ing train  Just  across  his  path,  in  10  feet, 
and  that  his  driver  and  master  knew  this 
perfect  indifference  of  the  horse,  and  had 
not  even  paused,  and  hal  crossed  the 
track.  Just  gracing  the  rear  end  of  the 
passing  train;  and  he  had  seen  the  horse 
and  wagon  safely  across  and  beyond  the 
crossing,  quietly  on  tbelr.  way  home.  He 
had  a  right  to  consider  that  all  danger  to 
that  horse,  wagon,  and  driver  was 
passed,  and  that  every  step  and  every 
moment  were  Increasing  the  distance  and 
the  safety,  and  that,  this  being  the  case, 
he  was  not  called  on  to  look. further  after 
them.  He  bad  the  right  to  presume  that 
the  horse  would  continue  to  go  forward, 
and  not  suddenly  backward,  from  the 
phlegmatic  beliavior  which  he  had  exhlb- 
itAd  in  crossing  the  track  of  the  railroad. 
It  was  the  duty  of  the  engineer  to  dlsmisa 
this  quietly  and  safely  departing  horse, 
wagon,  and  driver  from  his  sollcitade, 
and  to  give  his  whole  mind  and'  cam  to 
the  track  and  to  the  safety  of  the  other 
persons  and  vehicles  on  the  highway  who. 
in  fact,  as  the  evidence  shows,  were  at 
that  time  actually  approaciiiag  the  croea- 
ing.  Snppose  Hency  Winton,  who,  as  the 
evidence  shows,  was  at  that  very  moment 
approaching  the  crossing  with  bis  vehicle, 
from  the  side  opposite  to  the  one  upon 
whicb  the  plaintiff  was  going  further  and 
further  away,  had  l>een  rua  over  and  hart  or 
killed,  would  it  have  been  any  defense  to 
the  charge  of  negligence,  on  the  part  of 
the  engineer,  to  have  pleaded  that  he  was 
so  intently  engaged  watching  a  wflkgon 
and  horse  which  had  safely  and  quietly 
passed  over  and  beyond  the  danger  point 
that  he  bad  no  time  or  capacity  to  look 
down  his  track  and  prevent  running  over 
one  whicb  was  approadiing  it?  Woald 
it  not  have  been  (even  derisively)  said  that 
ttie  man  and  horse  and  wagon  that  bad 
safdy  crossed  over  and  beyond,  and  were 
progressing  further  and  turth^  away,  did 
not  need  his  following  gaie  and  guard ; 
while  the  man  and  vehicle  about  to  cross 
his  track  at  the  crossing  needed  and 
were  entitled  to  his  whole  and  andivided 
attention? 

The  sixth  instmctimi  is  not  objected  to. 

The  second  assignment  of  error  is  the 
court's  modifying  the  first  InstmctioD 
asked  for  by  the  defendant,  and  rejecting 
altogether  the  lourth  instruction  whleb  it 
asked  for.  The  first  instruction  asked  tor 
by  the  defendant  is  as  follows :  "  That,  in 
order  for  the  plaintiff  to  recover  against 
the  defendant  company  for  the  injnry  com- 
plained of,  ho  must  prove  that  the  injury 
was  caused  by.  the  defendant  companr. 
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and  It  mnet  not  appear  from  tbe  evidence 
that  any  vcant  of  ordinary  care  and  pru- 
<lence  on  his  part  directly  contributed  to 
thetnjory;  that,  when  a  traveler  npon  a 
public  htfchway  approaches  a  railroad 
firoeslnj?,  before  attempting  to  cross  the 
track  he  Is  bound  to  nse  bis  senses,  be  is 
bound  tu  look  up  and  down  the  track  and 
to  Ilsteu,  BO  as  to  Inform  himself  of  the 
movements  of  cars  and  engines  being 
used  thereon.  In  order  to  avoid  any  pos- 
sible accident  from  approaching  trains  or 
engines  moving  moving  up  and  down  the 
track  in  the  service  of  the  company;  and 
If  he  fall  so  to  nse  his  senses,  bnt  thonght- 
icssly  or  blindly  goes  npon  tbe  track  and 
undertakes  to  cro8S  where  trains  or  en- 
Kines  are  passing,  8ui:h  negligence  of  duty 
to  BO  nse  his  physical  senses  Is,  in  law. 
negligence.  Therefore  if  the  Jury  should 
believe,  from  the  evidence,  that  the  plain- 
tiff drove  upon  and  across  the  defendant 
company's  railroad  track  without  look- 
ing or  listening  for  approaching  trains  or 
passing  engines,  and  without  informing 
liimself  of  the  wbereabonts  or  movements 
of  the  shifting  engine,  which  he  saw  pass- 
ing when  he  approached  the  crossing,  orlf 
when  he  reached  tbe  crossing  he  saw  tbe 
«ngine  coupling  to  box-cars  for  the  pur- 
pose of  shifting  them  from  one  track  to 
the  other,  or  could  have  seen  it  by  the 
exercise  of  ordinary  diligence,  and  under- 
took to  and  did  cross  the  track  within  a 
few  feet  of  said  engine  so  engaged  In  shift- 
ing without  Informing  himself  as  to  the 
direction  such  engine  would  movie,  and 
after  crossing  the  track  proceeded  alone 
a  public  highway  with  an  ascending  grade 
parallel  with  and  In  close  protlmityto 
the  said  track  on  which  the  said  engine 
was  moving,  with  an  embankment  on  one 
side  and  a  railroad  cot  on  the  other,  and ' 
while  so  traveling  and  ascending  said 
iiighway  the  plaintiff's  horse  became 
frightened  at  the  approach  of  tbe  engine 
and  became  unmanageable,  whereby  he 
ran  backward  towards  tbe  train  and  pre- 
cipitated the  plaintiff  against  the  train, 
and  plaintiff  was  Injared,  then  the  plain- 
tiff was  guilty  of  contributory  negligence 
and  cannot  recover,  uhless  the  Jury  should 
farther  find  from  th*  evidence  that  the 
perilous  position  of  the  plaintiff  was 
known  to  the  defendant  company's  em- 
ployes or  agents,  and  that  by  tbe  nse  of 
ordinary  care,  after  knowledge  thereof, 
the  accident  could  have  been  avoided." 
The  court  modified  this  instruction  by 
inserting  the  words,  "  or,  by  the  use  of  or- 
dinary diligence. could  have  known, "  near 
the  end  of  the  instruction.  This  is  saying, 
in  effect,  that  under  no  circumstances  can 
contributory  negligence  of  the  plaintiff 
excuse  the  defendant;  and  It  utterly  de- 
stroys the  whole  doctrine  of  contributory 
negligence.  The  instruction,  as  it  was 
asked  for,  is  sustained  by  the  decisions  of 
this  conrt;  and  it  was  error  In  the  corpo- 
ration court  to  refuse  to  give  it;  and  it 
was  greater  error  still  to  modify  it  as 
aforesaid,  and  then  to  give  It. 

Tbe  fourth  instruction  asked  for  by 
the  defendant,  and  refused  out  and  out 
by  the  court,  stated  to  the  Jury  that  if 
they  believed  from  tbe  evidence  that  tbe 
engineer,  when  he  started  back  with  his 


train,  saw  that  the  plaintiff  had  crossed 
tbe  track,  and  was  proceeding  along  the 
highway  in  the  usnal  manner,  In  a  direc- 
tion leading  away  from  the  track  and 
croBsing,  and  that,  having  done  so,  he 
then  devoted  bis  attention  to  the  track 
and  to  tbe  crossing,  and  no  longer  could 
see  the  plaintiff,  there  was  no  legal  obliga- 
tion on  him  to  continue  to  watch  the  plain- 
tiff, and  thereby  divert  his  attention  from 
the  track  and  the  crossing.  This  instruc- 
tion merely  states  tbe  facts  in  evidence, 
and  a  sound  proposition  of  law  applicable 
to  them ;  and  It  was  error  to  refuue  it. 

The  fifth  error  assigned  is  the  refusal  of 
the  court  to  set  aside  tbe  verdict.  Tbe 
facts  of  this  case  show  that  tbe  Injary 
was  the  result  of  one  of  those  unexpected 
and  unavoidable  accidents  which  no  wit 
of  man  nor  foresight  nor  care  could  have 
prevented ;  and  they  clearly  show  that ' 
there  was  no  negligence  upon  the  part  of 
the  defendant  which  caused  the  accident. 
The  engineer  did  all  that  was  in  bis  pow- 
er, and  all  that  be  was  called  npon  to  do. 
He  did  not  Bee  the  plaintiff,  nor  know  of 
the  danger  into  which  be  was  placed  by. 
the  balking  and  backing  of  plaintiff's 
horse;  and  he  had  a  right  to  suppose  that 
a  horse  which  had  crossed  the  track  in  a 
few  feet  of  a  moving  train,  just  in  front  of 
his  nose,  without  the  slightest  notice  of 
It,  and  which  was  then  moving  home- 
ward, driven  by  an  intelligent  master, 
would  continue  to  move  In  tbe  direction 
he  was  moving,  and  thus  in  each  step  was 
leaving  the  danger  farther  behind  bim; 
and  there  was  nothing  to  Induce  him  to 
suppose  or  conceive  that  the  horse  would 
reverse  and  back,  and  continue  to  back 
until  he  backed  the  wagon  against  the 
moving  train.  Tbe  engineer  says :  "  After 
Tearoans  had  crossed,  I  saw  him  going 
up  the  hill  from  thecrosslng,  and  I  thought 
be  was  ont  of  all  possible  danger.  There 
was  no  possible  way  in  which  I  could  have 
avoided  the  accident.  I  did  not  see  him 
any  more  after  I  saw  him  some  thirty  or 
forty  feet  past  tbe  crossing  until  after  the 
accident.  I  was  looking  to  see  that  no 
one  got  on  the  track  in  front  of  me, — tbe 
way  I  was  going,— and  thecrosslng  abead 
of  roe."  And  the  plaintiff  himself  B(dd, 
in  his  testimony :  "If  my  horse  had  not 
hacked,  I  would  not  have  been  Injured. 
I  had  no  whip."  There  was  no  neglt-- 
gence  In  the  puffing  out  steam  from  tbe 
shifting  engine  in  the  necessary  discharge 
of  its  action,  and  no  unnecessary  escape 
or  discharge  of  the  waste  steam  was  made 
in  this  case.  The  owner  end  driver  of  tbe 
bprsedldnot  fear  or  anticipate  that  lie 
would  balk ;  and  there  was  nothing  to 
make  the  engineer  suppose  or  dream  that, 
having  seen  him  poll  up  the  sharp  rise  and 
across  and  beyond  the  crossing  with  in- 
difference to  a  train  passing  across  his 
path  and  under  his  very  nose,  he  would, 
when  safely  on  the  other  side  of  the  track, 
suddenly  charge  bis  nature  and  stolid  calm- 
ness and  balk  and  back  until  he  brought 
the  wagon  against  the  moving  tender.  It 
was  a  misfortune  of  the  plaintiff  to  have 
such  a  horse;  but  It  was  not  tbe  fault  of 
the  railroad,  which  was  in  tbe  proper, 
usual,  and  necessanr  performance  of  its 
rightful  business.    For  these  reasons,  we 
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tbink  the  verdict  ongtat  to  have  been  eet 
aside,  and  tbat  the  Jadgment  of  the  cor- 
poration coart  of  Danrllle  is  wholly  erro- 
neoQB,  and  most  be  reversed  and  annulled. 

Lbwu,  p.,  and  Hinton,  J.,  dlaaent. 


J0NB8  T.  Commonwealth. 


(/9ut)rtmt  Ocmt  of  A; 


AppeaU 
IB.  I8S0.) 


c(f  Virginia.  June 


OKmnfAL  Ia.tr— IroiormiiT—VBirTni. 

1.  An  allegation  In  the  first  ooont  of  •&  in- 
dlotment  for  malicious  shooting,  aa  to  the  ooanty 
where  the  oflenae  was  oommitted,  does  not  render 
valid  tbe  second  ooont,  whloh  contains  no  aver- 
ment as  to  place. 

9.  A  general  verdlot  of  gollty,  under  an  in- 
dlotment  oontainlng  two  ooonto,  the  second  of 
whloh  is  radically  defective,  is  bad;  and,  where 
defendant's  demorrer  to  each  coant  has  been 
overruled,  his  motion  In  arrest  of  Judgment 
should  be  granted. 

Error  to  drcait  coart,  Wlae  eonnty. 

J.  C.  Biehmoady  tor  plalntlO  In  error. 
Atty.  O0O.  B,  Tajrlor  Heott,  for  the  Com- 
mon wealtb. 

Fauntlebot,  J.  There  are  no  qoee* 
tinnsof  fact.  Involving  the  gailtor  inno- 
cence of  the  plaintiff  in  error,  preaented  in 
the  record.  Rot>ert  Jonee,  the  prisoner, 
was  indicted  for  sboottug  and  woanding 
one  Pat  Fagate,  with  Intent  to  malm,  dis- 
able, disngnre,  and  IclU,  which  indictment 
contains  two  coonts;  and  the  prisoner, 
upon  his  arraignment,  demorred  to  the 
said  Indictment,  and  to  each  connt  there- 
of; but  the  county  coart  overroled  the 
Bald  denrarrer,  which  action  of  the  court 
is  assigned  as  error.  There  is  no  objec- 
tion to  the  Hmt  connt  in  the  Indictment 
specially ;  but  it  is  alleged  as  error  tbat 
the  second  count  is  defective,  in  not  stat- 
ing that  the  offense  charged  was  commit- 
ted In  the  county  of  Wise  and  state  of  Vir- 
ginia. The  Indictment  is  as  follows: 
"Virginia,  Wise  county,  to-wlt:  The  ]a- 
rore  of  the  grand  Jury  of  the  common- 
wealth of  Virginia,  impaneled  and  sworn 
in  and  for  the  body  of  Wise  county,  at  a 
term  of  the  county  court  of  said  county 
commencing  on  Tuesday,  the  25th  day  of 
March,  1890,  and  now  attending  upon  said 
court,  upon  their  oaths  present  that 
Bobcnrt  Jones  did  on  the  — — -  day  of 
— — ,  18—,  in  the  said  county  of  Wise, 
with  a  certain  pistol,  then  and  there  load- 
ed with  gunpowder  and  leaden  bullets, 
felonionsly  and  maliciousiy  did  dioot  one 
Pat  Fugate,  then  and  there  t>eing,  with 
intent  him,  the  said  Pat  Fugate,  then  and 
there  tu  maim,  disfigure,  disable,  and  kill, 
against  the  peace  and  dignity  of  the  com- 
monwealth of  Virginia;  and  the  Jurors 
aforesaid  do  further  present  that  the  said 
Robert  Jones,  in  and  upon  him,  the  said 
Pat  Fugate,  did  make  an  assault,  and 
him,  tlie  said  Pat  Fugate,  be,  the  said 
Robert  Jones,  did  then  and  there,  feloni- 
ously and  maliciously,  wound  with  Intent 
him,  the  said  Fat  Fugate,  then  and  there 
to  maim,  dlsflgnre,  disable,  and  kill, 
against  the  peace  and  dignity  of  the  com- 
monwealth of  Virginia."  Wu  think  that 
this  second  count  is  defective.  In  not  atat^ 
ing  that  the  offense  therein  charged  was 


committed  In  the  county  of  Wise  and  state 
of  Virginia,  and  also  In  not  stating  tbe  in- 
strument or  weapon  used  la  Inflicting  the 
wound,  and  that  the  court  erred  in  over- 
ruling tbe  demurrer  to  this  count.  Hen- 
dricks T.  Com.,  76  Va.  i)84.  We  tbiak,  too. 
that  the  court  erred  in  overruling  tbe  pris- 
oaer's  motion  In  arrest  of  JudgmMit.  be- 
cause the  verdict  was  a  general  verdict  of 
guilty,  under  the  Indictment  containing 
two  counts,  the  second  of  which  Is  radi- 
cally defective,  and  there  having  been  a  de- 
murrer to  each  count  overruled.  Mow- 
bray V.  Com.,  11  Leigh,  65i;  Clere  ▼.  Com.. 
SOrat.  616.  For  these  errors  tbe  iodgmmt 
complained  of  must  be  reversed  and  an- 
nulled, and  the  prisoner  most  be  awarded 
a  new  trial. 


Pattib  v.  GnaaERHBiUBB  at  ml. 
(9u/pnm»  Cotut  of  Appeal*  cf  VIrginkk   Job* 

Arraui— JuBisnionoaAi.  Awhts*. 
An  »ppeaX  txvm  an  ocdar  dissolving  an  in- 
Jnnotlon  restraining  defendants  from  lerTuic  a;l. 
/a.  In  an  amount  less  than  ISOO,  prbuapaT  and 
interest,  on  complainant's  homestead  eSecta,  will 
be  dismissed,  as  not  being  within  the  Jurisdic- 
tional amount  of  the  aupreme  court  of  appeals. 

Appeal  from  corporation  court  of  Roan- 
oke. 

Bill  by  James  S.  Pattie  against  Henry. 
Carrie,  and  Marcus  Guggenoeimer,  part- 
ners as  Ouggenbelmer  &Co.  Deiendanta 
bad  obtained  a  Judgment  againat  com- 
plainant for  an  amount  less  than  fSOO. 
principal  and  interest,  and  levied  their  a. 
/k.  on  complainant's  homestead  effects,  as 
alleged.  Complainant  then  filed  this  bill, 
praying  for  an  injunction,  whicb  waa 
granted.  This  was  subsequently  vacated 
on  defendants'  motion,  an4.aB  oi^r  Issued 
restraining  complainant  from  interfering 
with  the  alleged  homestead  property  levied 
on.    He  appeals. 

G.  W.  STu.  C.  Haaabroagb,  for  appeUaot. 
J.  A.  W»tta,  for  appellees. 

HiNTON,  J.  The  court  bMng  of  opinion 
that  matter  in  controversy  in  this  cause 
is  less  in  amount  than  fSOO.  the  appeal 
must  be  dismissed,  as  having  been  iniprov- 
Identlv  awarded.  Smith  v.  Rosenheim,  71> 
Va.  6W.    Appeal  dismissed. 


Watkbs  v.  Richkokd  ft  D.  R.  Go. 

(Suprame Court  qf  Aorth CoroMuk   ]fai«fc& 
18M.)  ^ 

SmnuT  8ax.b»— Coimuon  —  IixaaAXi  Poxrosa— 
Appsai/— DiBmaaAi. 

L  Whese  on  aa  appeal  la  aa  aothn  against  a 
railroad  company  lot  fallme  to  provide  a  oar  for 
the  transportation  of  plalntUt's  atook  at  tiie  time 
stipulated  in  the  contract  a  dismissal  Is  moved  on 
the  ground  that  the  purpose  of  the  contract  was 
Illegal,  In  tiiat  plaintiff's  petition  shows  that  tae 
intended  to  sell  the  cattle  in  another  state  on 
Sunday,  the  motU»  muat  be  denied  where  it  does 
not  appear  from  the  pleadings  that  tbe  sale  of 
cattle  on  Snndiqr  is  forbidden  by  the  lawa  of  that 
state. 

3.  Though  on  the  trial  of  the  case  it  Is  proted 
that  Sunday  sales  are  made  unlawful  byU>e  stat- 
utes of  the  state  in  which  tbe  cattle  were  to  be 
sold,  it  is  proper  to  refuse  a  ohaige  that  the  ooa- 
traot  between  plalntlfl  and  defendant  "was  based 
upon  aa  illegal  consideration,  and  was  void.  *  aa 
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tlM  oontraot  ia  vaUd,  thongh  plaintiff'*  poipose 
ini^  hava  been  lUegal. 

t,  n  being  shown  that  fhe  Ehmd«y  aales  were 
focUddan  by  the  statntss  of  fhe  state  where  the 
oattla  were  to  be  aold,  erldenoe  as  to  the  msrScet 
and  market  price  on  that  day  in  snoh  state  Is 
inadmissible  to  show  the  damage  soBtaiaed  by 
plaintiff  on  aooonntof  thedel^yln  transportation. 

Amteal  from  anperior  court,  Asbe  coun- 
ty; Bbtan,  Judge. 

Tbe  complaint  was  as  follows:  ''(l)Tbe 
plalntUt  complains  and  alleges  that  be  Is 
a  cltisenot  the  state  and  county  aforesaid, 
and  the  defendant  Is  a  corporation,  duly 
created  hy  law.  owning  and  operating  a 
line  of  railroad  between  the  town  of  Tay- 
lorsrUle,  in  tbe  state  of  North  Carolina, 
and  the  city  of  Charleston.  In  tbe  state 
of  South  Carolina,  and  with  full  power  to 
make  the  contract  hereinafter  stated.  (2) 
That  on  or  about  the  20tb  day  of  Novem- 
ber, 1S)8,  tbe  same  being,  as  nearly  as  he 
can  now  recollect,  Wednesday,  he  was  tbe 
owner  of  a  lot  of  cattle  whlcu  be  desired 
to  ship  from  tbe  town  of  Taylorsvllle  to 
tbe  city  of  Charleston  aforesaid,  und  that 
be  was  especially  desirous  that  said  cattle 
should  reach  the  said  city  of  CbarleHton 
on  the  morning  of  Saturday  sncceedlng 
tbe  Wednesday  aforesaid,  and  for  the  rea- 
son he  was  Informed  that  on  that  day  and 
especially  on  the  following  day  (Sunday) 
tbe  price  of  beef  cattle  would  be  very 
high,  and  consequently  favorable  to  seller, 
and  for  a  further  reason  that  by  a  long 
and  well-known  custom  ol  said  city  Sun- 
day Is  the  principal  day  tor  the  sale  of  beef 
cattle  in  said  city.  (3)  That  In  order  to 
reach  the  said  city  of  Charleston  in  time 
for  the  Sunday  market.  It  was  absolutely 
necessary  for  blm  to  leave  the  town  of 
Taylors  rille  on  Tb  ursday  m  nrnlng  succeed- 
ing said  Wednesday,  and  that  said  cuttle 
should  be  on  the  train  on  Wednesday 
night,  or  very  early  Thursday  morning; 
and,  in  order  to  effect  said  purpose  he  en- 
tered into  a  contract  with  the  defendant, 
wherein  said  defmdant  undertook  and 
agreed  that,  in  consideration  of  the  sum 
of  fifty-eight  dollars  and  fifty  cents,  which 
be  was  ready  and  able  to  pay.  it  would 
famish,  on  the  Wednesday  night  afore- 
said, onesafe  and  substantial  Richmond  & 
Danville  stock-car  capable  of  holding  and 
transporting  the  said  cattle,  thirty-two 
in  number,  and  tbe  said  car  should  be 
transported  with  proper  diligence  and  dis- 
patch from  tbe  town  aforesaid  to  the  said 
city,  and  reach  the  latter  Saturday  mom- 
Inar.  (4)  Thatdefendantwastben  and  there 
and  at  tbe  time  of  making  the  said  con- 
tract distinctly  and  plainly  informed  that 
the  plaintiff  desired  to  leave  the  town 
aforesaid,  and  to  reach  the  city  aforesaid 
at  the  tbne  aforesaid  named,  Saturday. 
so  that  he  could  be  ready  for  the  Sunday 
market,  because  he  had  dlHtinct  and  relia- 
ble Information  that  beet  cattle  would  be 
very  high  at  that  time,  and  because,  fur- 
tber,  it  was  tbe  best  day  uf  sale.  (5)  That 
T^tb  this  distinct  understanding  of  tbe 
parpoBCs  and  Intention  ol  the  plaintiff,  de- 
fendant promised  to  hare  thecar  ready  as 
stipulated  in  said  contract,  and  to  trans- 
port tbe  cattie  aforesaid.  (6)  That  on  the 
night  of  the  said  Wednesday  the  plaintiff 
droye  his  cattle  to  the  said  town,  but  de- 


fendant failed  and  refused  to  fornish  said 
car,  and  plaintiff  was  compelled  tor  want 
of  same  to  keep  his  cattie  at  greatexpunse 
and  injury  in  a  lot  during  Wednesday 
night  and  all  the  day  of  Thursday  and 
Thursday  night,  whereby  he  was  put  tw 
great  expense  and  trouble,  and  the  said 
cattle  lost  In  weight  greatly,  and  the  same 
did  not,  by  reason  of  the  negligence  of  tbe 
defendant  and  its  failure  to  furnish  said 
car,  lea  vesald  town  until  Friday  morning. 
(7)  That  in  consequence  of  tbe  said  negli- 
gence and  failure  of  defendant  to  keep  Its 
contract  with  tbe  plaintiff,  the  said  cattie 
could  not  and  did  not  arrive  in  Charleston 
until  Sunday  morning  between  the  hours  of 
ten  and  eleven  o'clock,  and  consequentiy 
too  late  for  tbe  market  of  Sunday;  and 
tl^at  Immediately,  and  before,  tbenext  day, 
and  in  consequence  of  larse  importations 
from  other  places,  beef  cattle  greatly  de- 
clined In  price,  and  plaintiff  was  greatly  in- 
jured in  this  respect,  and  so  tbe  plaintiff 
■ays  he  was  put  to  expense  by  t>einK  com- 
pelled to  keep  his  cattle  In  Taylorsvllle,  by 
their  deterioration  in  weight  from  said 
cause,  by  missing  market  day  in  Charles- 
ton, and  their  expense  and  thdr  deteriora- 
tion there,  and  other  causes  to  bis  dam- 
age of  three  hundred  and  fifty  dollars, 
whereof  be  demands  rell^  for  the  sum  of 
three  hundred  and  fifty  dollars,  and  for 
cost  of  action,  to  be  taxed  by  tbe  clerk  of 
this  court. " 

a.  N.  Folk  and  O.  W.  Bower,  tor  plain- 
tilt.  D.  iScbenck  and  F.  H.  Baabee,  for  de- 
fendant. 

SHKPBBan,  J.  The  defendant  moved  in 
this  court  to  dismiss  the  action  for  that 
on  the  face  of  the  complaint  it  appeared 
that  tbe  ultimate  purpose  of  the  plalntiB 
in  making  the  contract  sued  upon  was  ille- 
gal. In  that  he  intended  to  violate  tbe  Sun- 
day laws  of  South  Carolina.  As  a  motion 
of  this  character  is  based  entirely  upon 
the  facts  stated  in  the  complaint,  and  as 
it  does  not  appear  from  the  said  pleading 
that  the  sale  of  cattle  in  market  on 
Sunday  is  forbidden  by  tbe  laws  of  the 
said  state,  and  as  we  cannot  take  judicial 
notice  ot  such  laws,  (Hooper  v.  Moore,  6 
Jones.  N.  C,  130,)  it  is  very  plain  that  tbe 
motion  must  be  denied. 

2.  On  the  trial  below,  however,  the  de- 
fendant proved  that  by  tbestatntelaws  of 
South  Carolina  (Gen.  St.  SS  1681,1632)  such 
asale  was  unlawful,  and  itprayed  the  court 
to  hold  that,  from  the  facts  alleged  and 
the  evidence  tbe  contract"  was  based  upon 
an  illegal  consideration,  and  was  void. " 
The  court  very  properly  declined  to  glvn 
the  Instruction,  as  there  is  not  the  slight- 
est illegality  either  in  tbe  consideration 
or  promise.  The  consideration  was  the 
sum  of  $38.50,  and  the  promise  was  to 
transport  the  cattie  so  as  to  reach  tbe  city 
ol  Charleston  on  Saturday.  We  presume 
that  the  defendant  intended  to  present 
the  question  as  to  tbe  effect  of  the  alleged 
Illegal  purpose  of  the  plaintift,  but,  as  this 
pulut  Is  not  raised  by  the  prayer  for  in- 
struction, we  do  not  feel  at  liberty  to  pass 
upon  it  In  this  appeal.  The  distinction 
to  which  W3  have  adverted  is  universally 
recognized,  and  is  clearly  expressed  by 
Pollock  in  bis  work  on  Contracts,  p.  817. 
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He  eayn  that "  an  agreement  Is  tbe  com- 
plex resnlt  of  distinct  elements,  and  the 
illegality  must  attach  to  one  or  more  ot 
those  elements  In  particular.  It  Is  mate- 
rial whether  it  be  toand  in  the  promise, 
the  consideration,  or  the  ultimate  pur- 
pose. " 

8.  Tbe  defendant  asked  tbe  conrt  to  In- 
struct tbe  Jury  that,  sales  of  property  on 
Sunday  being  forbidden  by  the  laws  of 
South  Carolina,  the  Jury  are  not  to  con- 
sider any  evidence  offered  byplalutiif  tend- 
ing to  show  a  market  In  Charleston,  S.  C. 
on  Sunday,  or  the  market  price  on  that 
day,  in  estimating  bis  damage,  it  he  has 
sustained  any.  This  instruction  was  re- 
fused, and  in  this  we  think  there  was  er- 
ror. It  will  be  noted  that  there  was  no 
evidence  (as  !n  McAbsher's  Case,  ante,  892, 
decided  at  this  term)  tending  to  explain 
the  natureof  the  customary  Sunday  trans- 
actions at  said  market,  to  tbe  effect  that 
tbe  sales  were  not  to  be  completed  on  that 
day;  and  as  such  completed  sales  were 
prohibited  by  law,  It  must  follow  that 
there  could  have  been  no  Sunday  market 
price.  The  defendant  was  entitled  to  tbe 
Instruction.    Tbere  must  he  a  nejv  trial. 


CoMMEBcixL  Bank  of  Dantilub  v.  Bubo- 

WYN. 

(Su/preme  Court  of  Nortk  Carolina.   Msnsh  S, 
1891.) 

NaoonkBLB  tmnamnim—lKsoaasr  H<»j>aB»— 
BuBDSii  or  Fboov. 
Where,  in  an  action  on  a  note  by  an  in- 
dffirsee  against  the  maker,  defendant  pleaas  frand 
in  the  inception  of  Uie  note,  and  gives  evidence 
tending  to  establish  it,  the  burden  is  on  plaintiff 
to  show  that  he  is  an  Innocent  bolder. 

Appeal  from  superior  court,  Vance  coun- 
ty ;  WoMACK,  Judge. 

Battle  £  Mordecal,  for  appellant.  A.  W. 
Graham,  for  appellee. 

SBEPHERb,  J.  The  note  sued  upon  was 
negotiable,  "and  there  Ibbl prima  facie  pre- 
sumption of  law  in  favor  of  every  holder 
of  a  negotiable  paper  to  tbe  extent  that 
be  is  the  owner  ot  it,  and  that  he  took  it 
for  value  and  before  dishonor."  1  Pars. 
Notes  &  B.  2.55;  Tredwell  v.  Blount, 86N.C. 
S8.  Where,  however,  fraud  or  Illegality  in 
the  Inception  of  tbe  Instrument  is  pleaded, 
and  tbe  defendant  Introduces  evidence 
tending  to  establish  such  plea,  then  the 
prima  facie  case  made  by  the  indorsee, 
who  simply  offers  tbe  note  and  proves  its 
execution,  Is  sn  far  rebutted  as  to  shift  the 
burden  of  proof,  and  to  render  it  essential 
to  his  right  of  recovery  that  he  show  that 
he  is  a  bona  Sde  purchaser  tor  value  and 
without  notice.  Pugh  v.  Grant,  86  N.  C. 
39;  1  Daniel,  Neg.  Inst.  §  815.  Mr.  Daniel 
says  (section  166)  that  in  such  a  case  "a 
new  coloring  Is  Imparted  to  the  transac- 
tion. The  plaintiff.  It  he  has  become  inno- 
cently the  holder  ot  the  paper,  is  not  per- 
mitted to  suffer;  but  as  the  knowledge  of 
the  manner  in  which  It  came  into  his  hands 
must  rest  in  his  bosom,  aud  the  means  of 
showing  It  must  be  much  easier  to  him 
than  to  tbe  defendant,  he  is  required  to 
give  proof  that  he  became  possessed  of  it 
or  a  suflaclent  consideration.    If  be  Is  in- 


nocent, the  burden  must  generally  be  a 
light  one;  and  it  guilty.  It  Is  bat  a  proper 
shield  to  one  who  would  be,  but  for  Its 
protection,  his  victim."  Applying  these 
principles  to  tbe  case  before  ns,  it  Is  plain 
that  bis  honor  erred  In  charging  tbe  Jury 
that  if  they  believed  the  evidence,  tbe 
plaintiff  was  a  purchaser  for  value  and 
without  notice.  The  defendant  pleaded 
that  tbe  execution  of  the  note  was  induced 
by  tbe  fraudulent  representation  of  the 
payee,  and  tbere  was  evidence  tending  to 
establish  tbe  alleged  fraud.  It  then  be- 
came incumbent  on  the  plaintm  to  show 
that  he  purchased  for  value  and  without 
notice,  and,  failing  to  do  this,  he  was  not 
entitled  to  tbe  Instruction  given  by  the 
court.  It  Is  but  just  to  say  that,  while 
this  point  is  properly  taken  here.  It  does 
not  seem  to  have  been  made  in  tbe  court 
below;  the  question  tbere  being  tbe  effect 
of  actual  notice  to  tbe  vice-president  of  tbe 
plaintiff  under  the  circumstances.  The 
case  of  Applegarth  v.  Tlllery,  105  N.  C.  407, 
11  S.  E.  Bep.  609,  cited  by  the  plaintiff's 
counsel,  does  not  conflict  with  tbe  view 
we  have  taken.  In  that  case  there  was 
ample  testimony  to  show  that  the  plain- 
tiff purchased  before  maturity,  for  value 
and  without  notice,  and  tbere  was  no  con- 
tradictory evidence  as  to  these  points. 
The  conrt  held  that  mere  proof  that  tbe 
payee  had  procured  the  note  by  fraud  was 
no  evidence  to  contradict  the  express  tes- 
timony ot  tbe  plaintiff  that  be  was  tbe 
owner.  This  is  very  plainly  the  ground  of 
that  decision,  and  we  camnot  regard  tbe 
reference  to  the  first  prayer  of  instruction 
as  controlling  the  real  meaning  of  the 
opinion.  Certainly  the  court  did  not  in- 
tend to  impinge  upon  the  firmly  establisbed 
principles  which  we  have  laid  down  as 
applicable  to  the  facts  before  us.  It  Is  fur- 
ther to  be  observed  that  the  sole  issue  in 
that  case  related  only  to  the  ownership  of 
tbe  note  sued  upon.    Reversed. 


MCRFREESBORO  R.  CO.  Ot  al.  T.  COBIMIB- 
BIONEBB  OF  HEBTFOBD  COUNTY. 

(Supreme  Court  of  North  OwnMna.   March  & 
1891.) 

iKjUMonoii— Bahjmad  Aid  Bonw— ELBonos. 
Where  a  township  has  voted  bonds  in  aid 
of  a  railroad  to  be  constnioted  on  a  deaignatad 
line,  and  subseqaently  the  leeisiAtiue  enacts 
(Laws  K.  C.  1889,  o.  667,  U  1, 3)  that  the  oconpany 
"may"  change  its  route,  and  that  upon  petition 
by  the  tax-payers  of  the  township  an  election 
shall  be  held  on  the  gnestion  whether  or  not  the 
bonds  previously  Issued  shall  be  used  ia  aid  of 
the  oonstmctlca  of  the  new  route,  the  ooiimtr 
commissioners  will  lie  enjoined  from  crrdering 
snoh  election,  where  it  appears  that  the  company 
has  contracted  for  the  construction  of  the  road 
upon  the  original  ronte,  and  Is  poshing  the  work 
to  completion,  as  the  company  is  not  compelled 
to  adopt  tbe  new  route,  and  the  election,  there- 
fore, would  only  depreciate  the  bonds  without 
benefiting  the  township. 

Appeal  from  superior  conrt,  Hertford 
county;  G.  H.  Brown,  Jr.,  Judge. 

This  wns  a  motion  to  continue  an  In- 
junction till  tbe  hearing  of  the  cause,  heard 
at  Chambers  on  the  20th  day  of  January, 
1891,beforeBROWN,Jr.,J.  Under  the  provis- 
ions of  the  original  charter  of  the  pTalntltf 
company,  (section  84,  c.  865,  Lawa  1887.)  it 
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'w&B  required  to  begin  the  work  ot  con- 
strncttng  Its  road  witbin  three  years  from 
the 7th  of  March,  1887,  (when  the  act  was 
ratified.)  At  the  Section  held  in  Jnly, 
1S87,  a  majority  of  the  qualified  voters  of 
Murfreesboro  township  voted  In  favor  of 
tlie  subscription  of  f  25,000,  in  bonds  of  the 
townnbip,  to  tlie  capital  stock  of  the  com- 
pany, and  the  bonds  issued  in  payment  of 
*<aid  subscription  were  declared  valid  by 
this  court  in  Brown  v.  Commissioners,  100 
N.  C.  92,BS.£.Bep.l78.  After  causing;  two 
routes  to  be  surveyed  from  the  Meherrin 
river  to  theRoanokeftTarBIver Railroad, 
the  directors  of  the  company  located  the 
line  BO  as  to  intersect  with  the  other  road 
at  a  place  called  "Pendleton  Station." 
The  directors  had  been  empowered  by  the 
onanlmouB  vote  of  the  stockholders,  at  a 
regular  meeting  held  October  8, 1890,  in- 
^vhich  the  ntock  of  the  township  was  law- 
fully represented,  to  make  said  location. 
After  expending  larg^e  sums  of  money  for 
the  right  of  way  along  the  line  selected, 
the  company  contracted,  on  the  6tta  of  De- 
cember, 1800,  with  its  co-plaintiff,  John 
H.  Winder,  to  construct  said  road  from 
Mnid  river  to  Maid  station,  and  the  said 
Winder  agreed  t<v  take  the  said  bonds  id 
part  payment  of  the  work  of  construction, 
and  notified  the  corporation  of  his  readi- 
ness to  begin  the  grading  on  the  Ist  day 
of  January,  1891.  On  the  9th  of  March, 
ISSO,  the  general  assembly  passed  an  act, 
amending  said  chapter,  (chapter  567,  Laws 
ISisS.)  the  material  portions  of  which  were 
us  follows:  "Section  1.  That  section  two 
of  said  chapter  three  hundred  and  sixty- 
five  be  amended  by  adding  thereto  the 
following  clause:  'That  said  company 
may  extend  the  main  line  of  Its  road  from 
the  town  of  Murfreesboro  to  some  point 
on  the  line  of  the  Norfolk  &  Carolina  Ball- 
road,  in  said  county  of  Hertford,  and  the 
9aid  company  shall  not  be  required  to 
build  that  part  of  the  main  line  of  the  road 
between  the  'said  town  and  the  Boanoke 
&  Tar  Biver  Railroad.  In  order  to  entitle 
said  company  to  th^  rights  and  privileges 
granted  in  said  chapter.'  Sec.  2.  That  the 
commissioners  of  Hertford  county  are  au- 
thorized, and  it  shall  be  their  duty,  when- 
«>ver  fifty  tax-payerain  said  township  shall 
petition  the  same,  to  cause  an  election  to 
be  held  In  said  township,  as  prescribed  In 
said  chapter,  and  submit  to  the  qualified 
voters  of  said  township  the  question  as  to 
whether  ornot  the  bonds  heretofore  issued 
in  payment  of  the  subscription  of  said 
township  to  the  capital  stock  of  said  Mur- 
freesboro Ballroad  Company  shall  be  used 
in  building  and  constructing,  or  aiding  In 
building  and  constrncting,  said  railroad 
from  said  town  to  some  point  on  the  line 
of  the  Norfolk  &  Carolina  Ballroad.  At 
such  eiectioD  those  in  favor  of  the  latter 
route  shall  deposit  a  ballot  on  which  is 
written  or  printed  the  words,  'For  trans- 
fer;' and  those  opposed  to  same  shall  de- 
posit a  ballot  on  which  Is  written  or 
printed  the  words.  'Against  transfer.' 
And  if  at  such  election  a  majority  of  the 
<]ualified  voters  of  said  township  shall 
vote  'For  transfer,'  then  the  bonds  hereto- 
fore issued  for  the  subscription  of  said 
township  to  the  capital  stock  of  said  Mur- 
freesboro Ballroad  Company  shall  be  used 


and  applied  for  the  purpose  of  building 
and  constructing,  or  aiding  in  building 
and  constructing,  that  part  of  said  rail- 
road provided  for  In  section  1  of  this  act, 
from  said  town  of  Murfreesboro  to  said 
Norfolk  A  Carolina  Ballroad,  in  Hertford 
county. " 
The  seven  conclndtngsectlonsofthecnm- 

Slalnt,  upon  the  hearing  of  which  the  or- 
ers  complained  of  were  granted,  together 
with  the  said  orders,  were  as  follows: 
"  (12)  That  on  the  1st  Monday  in  Novem- 
ber, 1890,  A.  M.  Darden,  E.  Carl,  J.  E. 
Jones,  and  other  tax-payers  In  Murfrees- 
boro township,  numbering  fifty  or  more, 
presented  their  petition  to  the  board  of 
commissioners  of  said  county  of  Hertford 
In  meeting  assembled,  asking  for  an  elec- 
tlpn  to  be  ordered  by  the  board  under  sec- 
tion 2  of  said  act  of  1889,  and  said  board  re- 
fused to  grant  said  petition  andorder  said 
election.  (18)  That  on  the  Ist  Monday  in 
December,  1890.  said  petitioners,  together 
with  others,  numbering  fifty  or  more,  and 
tax-payers  as  aforesaid,  again  presented 
their  said  petition  to  said  board,  the  con- 
sideration of  which  was  by  said  board 
continued  to  the  first  Monday  in  January, 
1891.  (14)  That  the  chairman  of  said 
board  is  one  of  said  petitioners  In  said 
matter,  he  having  signed  the  petition  be- 
fore his  qualification  as  commissioner,  but 
after  his  election,  as  plaintiffs  are  lafbrmed 
and  believe.  (IR)  That  plaintiffs  are  in- 
formed and  believe  that  a  majority  of  the 
members  of  said  board  intend  at  their 
meeting  on  the  1st  Monday  in  January. 
1801,  to  grant  said  petition  and  order  said 
election.  (18)  That  plaintiffs  are  informed 
and  believe  that  an  election,  if  ordered  un- 
der said  act  of  1889.  will  greatly  damage 
and  lessen  the  value  of  said  township 
bonds,  and  ivould  irreparably  damage 
plaintHTs.  (17)  That  plaintiff  Winder  was 
negotiating  with  plaintiff  company  in  ref- 
erence to  the  construction  ot  said  railroad 
from  some  time  In  the  month  ot  October. 
1890,  until  the  consummation  of  their  said 
contract  of  December  5,  1890,  and  knew 
nothing  of  the  above  proceedings  by  the 
said  petitioners  until  after  the  consum- 
mation of  said  contract,  and  about  ten 
days  ago.  (18)  That  the  summons  in  this 
action  has  been  duly  issued.  Wherefore, 
the  plaintiffs  pray  that  defendant  be  re- 
strained and  enjoined  from  ordering  an 
election  under  chapter  6R7  of  the  Laws  of 
1889,  and  for  other  relief  as  plainlMfs  may 
be  entltle<1,  and  for  costs. " 

Judge  Wbitakkr's  order:  "On  the  an- 
nexed sworn  complaint,  treated  as  an  affi- 
davit, let  the  defendants  show  cause  before 
Hon.  George  H.  Brown,  Judge  at  cham- 
bers in  the  town  of  Washington,  N.  C.  on 
January  9, 1891,  at  10  o'clock  a.  m..  why 
an  Injunction  should  not  be  issued,  re- 
straining the  defendants  from  ordering  an 
election  under  chapter  567  of  the  Laws  of 
1889,  and  for  such  other  and  further  relief 
as  may  be  Just.  And  it  is  further  ordered 
that  upon  the  plaintiffs*  executing  a  bond 
In  the  usual  form  in  the  sum  of  two  hun- 
dred dollars,  to  be  approved  by  theclerk  of 
this  court,  the  defendants  be,  and  are  here- 
by, enjoined  and  restrained  from  ordering 
the  said  Section,  until  the  fnrtber  order  of 
the  court.    Bpibb  Whitakkb,  Judge  ol  the 
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Superior  Gonrt.  At  tlM  chamben  in  Ra- 
leigb,  N.  G.,  Janaary  1, 1S91.^ 

Jndge  Brown's  order :  "  This  caaee  came 
on  to  be  beard  before  me  by  consent  of 
plaintiffs  and  defendants  on  the 20th  day  of 
January,  1891 ;  Messrs.  Wlnbome  &  Bro. 
appearing  tor  the  plain  tiOS,  and  Mr.  W.  D. 
Proden  torthedetendants.  Tbecourt  is  of 
the  opinion  that  the  order  of  election  re- 
ferroa  to  In  tbe  complaint  ongbt  not  to  be 
made,  or  tbe  elecUon  he  held,  ontil  the 
ligbta  or  tbe  petittonera  can  be  determined 
upon  a  final  bearing,  or  until  passed  upon 
by  the  supreme  court.  It  is  therefore  or^ 
dered  that  the  injunction  heretofore  issued 
by  tbe  Hon.  Spier  Whitakbb  be  continued 
until  tbe  further  order  of  the  court.  Q.  H. 
Bbown,  Jr.,  Jndge, "  etc. 

Tbe  defendants  appealed. 

W.  D.  Praden,  for  appellants.  J.  W. 
Hinadale  and  Winborae  &  Bro.,  for  oppel- 
lees. 

Avert,  J.,  {after  at&ttag  tbe  6usta  aa 
above.)  The  salutary  provision  of  the 
constitution,  (article  8,  S It)  which  reserves 
to  the  legislatare  tbe  right  to  alter  or  re- 
peal all  acts  Incorporating  companies, 
enacted  thereafter,  does  not  authorise  the 
passase  of  a  snbseiqnent  act,  which,  under 
the  pretense  of  protecting  tbe  public  or  of 
exercising  an  acknowledeed  police  power, 
appropriates  a  portion  of  the  corporate 
property  to  the  public  use.  Cooley,  Const. 
LIm.  murg.  pp.  577, 678.  The  amendatory 
law  under  which  the  county  com  mission- 
era  proposed  to  proceed  would  not  be  al- 
lowed, if  by  its  terms  it  provided  for  per- 
petrating such  a  wrong,  to  operate  so  as 
to  divest  the  right  of  the  plaintiif  com- 
pany to  thebonda,  ortocompel  it, against 
tbe  protest  of  its  directors,  to  do  other 
and  possibly  much  more  costly  work  than 
It  stipulated  to  do  as  a  consideration  for 
said  bonds.  Bat  In  fact  the  les^iature 
did  not  attempt  a  vain  thing,  but  simply 
save  to  the  plaintiff  company  the  power 
to  extend  its  road  in  a  new  direction,  and 
to  be  arbsolved  from  its  obligation  to  con- 
struct a  part  of  the  line  previously  pro- 
posed, if  tbe  township,  by  a  vote  of  its 
qualified  electors,  9n  its  part  should  sig- 
nify its  assent  to  the  new  arrangement. 
Tbe  statute  provides  that  "the company 
may  extend  its  main  line, "  etc.,  and  there- 
fore does  not  purport  to  compel  but  only 
permits  the  change  to  be  made  by  agree- 
ment of  both  parties  interested.  As  a 
stimulus  to  dillsence,  the  company  was 
required  to  begin  work  within  three  yeara 
from  the  7tb  of  March,  1887,  and  it  seems 
that  they  had  not  only  begun,  but  bad 
made  the  necessary  contracts,  looking  to 
the  completion  of  the  entire  line  which  tbe 
parties  originally  contemplated  construct- 
ing,  when,  as  the  plaintiffs  insist,  tbe  de- 
fendants proposed  to  take  a  step  that 
would  for  tbe  time  destroy  the  market 
value  of  tbe  bonds  In  whldi  the  plaintiff 
Winder  was  to  be  paid  for  the  construc- 
tion, and  thereby  cause  a  suspension  of 
operations  on  bis  part.  Tbe  holding  of 
the  election  would  obviously  be  product- 
ive ol  no  beneflt  or  profit  to  the  people  of 
the  township,  since  tbe  company  has  al- 
ready agreed,  as  it  had  the  rigbt  to  do. 
with  a  contractor  to  finish  tbe  original 


line.  The  township  cannot  possibly  gain 
anything  by  submitting  tbe  qaestlon  of 
transferring  a  subscription,  which  cannot 
l>e  divested  from  application  to  tbe  origi- 
nal purpose  for  which  it  was  made,  and 
the  expense  of  holdlns  the  election  would 
be  incurred  without  reasonable  ground  to 
expect  any  substantial  advantage  to  tbe 
tax-payers  In  return  Tor  It.  Conceding 
that  a  court  of  equity  has  not  tbe  power 
to  restrain  the  municipal  aathedties 
from  ordering  an  election  in  pursoance  of 
any  provision  of  law  for  tbe  purpose  of  se- 
lecting officers  or  determining  any  ques- 
tion wat  may  be  settled  by  the  resnlt  of 
such  election,  we  think  that  a  different 
rule  prevails  where,  though  tbe  election 
may  be  lawfnUy  bdd,  it  is  apparent  that 
no  possible  benefit  will  accme  from  hold- 
ing it  totbs  persons  at  whose  instance  it  is 
ordered,  and  where  Irreparable  injury  may 
be  d<M>e  to  others,  who  cannot  be  eompeo- 
sated  in  damages.  Not  oaly  unlawful, 
but  Improper,  acts  of  public  officers  aaay 
be  restrained  iu  order  to  prevent  Irrepara- 
ble injury,  when  the  relief  can  be  maalfeat- 
ly  granted  without  imperiling  tbe  rights 
or  Interests  of  the  officer  restrained  or  the 
public  rmresented  by  him.  8  Pom.  Eq. 
Jur.  S 1846,  p.  877.  and  note  1.  While  we  do 
not  hold  that  tbe  plaintUta  can  demand 
tbe  extraordinary  aid  of  a  court  <rf  equity 
on  tbe  icround  that  theholdlng  of  the  elec- 
tion will  cast  a  cloud  upon  tbe  right  of 
tbe  company  to  the  bonds,  we  can  see 
bow  tbe  plaintiffs  may  be  made  to  suffer 
by  tbe  temporary  depredation  of  those 
securities,  and  tbe  work  of  constmction 
of  the  railroad  embarrassed  or  delayed, 
without  tbe  possibility  that  any  corre- 
sponding benefit  can  accrue  to  tbe  defend- 
ants or  the  county  or  township  for  which 
they  are  acting,  by  holding  the  election. 
Marshall  v.  Commissioners,  89  N.  C.  lOS; 
McCorkle  v.  Brem,  76  N.  C.  407.  When  no 
conceivable  injury  can  be. done  by  grant- 
ing an  injunction  to  the  hearing,  tbe 
courts  are  tbe  more  ready  to  interpose  if 
the  injury  complained  of  has  a  tendency 
to  embarrass  or  prevent  the  completion 
of  a  railroad  or  canal  in  which  tbe  public 
have  an  interest.    Navig^atlon  Co.  r.  Em- 

S,  ante,  900,  (decided  at  this  temi.)    We 
ink  that  tbe  Judgment  of  tbe  court  be- 
low should  be  affirmed. 

Clark,  J.,  did  not  sit  on  the  hearfng  ol 
this  case. 


POBOBU.  T.  BiCHMOKO  ft  D.  R.  Oo. 

{Supreme  Court  cf  ITorA  Carolina.    Xavdi  n, 
1891.) 

OiSBisM  or  FiMmeasa  —  Failuu  *o  Biop  at 
STAnos— Daka^b. 
A  nllroad  oomiMBy  oommlta  a  tort,  sid 
heoomes  liable  for  ponltiTe  damagei,  in  wiUtaUy 
faUisg  to  sfaq^far  paaaencerB  at  aregnUrststioB: 
and  cannot  esoape  UabUlty  on  the  ground  tbat 
there  was  not  sufficient  room  In  the  tnds.  If  It 
appears  that  by  reasonable  dlHgwnoe  It  mlK^t 
have  provided  extra  oatt. 

Appeal  from  superior  court,  Alamance 
county;  MacRae,  Judge. 

The  plaintiff  asked  tbe  court  to  charge 
the  Jury  that  if  they  believed  that  tbe  de- 
fendant stopped  its  train  at  Mebfuie.  and 
received  and  discharged  passengers,  and  al- 
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ao  at  nntiwn.  and  tbere  reeelred  12  or  16 
IMHmnngera,  and  diecharged  2  or  8,  and 
tbat  there  waa  then  room,  standing  or 
sitting,  for  50  or  60  persons  at  the  time  the 
train  passed  Haw  BlTer,  and  tbat  a  part 
of  the  tickets  were  sold  to  persons  at 
Haw  Hirer  the  evening  before,  and  In  due 
time  to  communicate  with  the  officers  of 
the  compaay,  then  to  run  by,  as  shown  In 
this  action,  Is  such  willful  disregard  of  the 
rights  of  the  plaintiff  as  woald  entitle  him 
to  recover  pnnitlve  damages.  This  prayer 
was  Kfused,  and  plaintiff  excepts.  The 
conrt  Instructs  thejury  that, upon  the  tes- 
timony, they  wolild  not  be  warranted  In 
finding  the  delendant  guilty  q|  such  a  de- 
gree of  negligence  Ab  Indicated,— a  reckless 
ladilterence  to  consequences,  oppression, 
needless  caprice,  wlllfnlness,  or  other  cause 
of  aggravation,  as  would  entitle  plain* 
tiff  to  punitive  damages.  The  measure  of 
damages  upon  the  admitted  facts,  or 
those  proven,  If  the  ]ory  believe  the  testi- 
mony, would  betfae  price  paid  for  the  tick- 
et, 15  cents,  and  the  amount  paid  for  an- 
other conveyance  to  Burlington,  35  cents. 
Appeal  by  plaintiff. 

J.  A.  Long,  for  appellant.  D.  Seheaek 
and  F.  H.  Basbee,  for  appellee. 

Clabk,  J.  Code,  JIMS  provides:  "Every 
railroad  corporation  shall  start  and  run 
tbeir  cars  for  the  transportation  of  pas- 
sengers and  property  at  regular  times,  to 
be  fixed  by  public  notice,  and  shall  furnish 
Bufflcient  accommodation  for  the  transpor- 
tation of  all  such  passengers  and  property 
as  shall,  within  a  reasonable  time  pre- 
vious thereto,  be  offered  for  transporta- 
tion at  the  place  of  starting  and  the  Junc- 
tion of  other  railroads,  and  at  usual  stop- 
ping places  established  tor  receiving  and 
discharging  way  passengers  and  freights 
for  that  train,  and  shall  take,  transport, 
and  discharge  such  passengers  and  prop- 
erty at,  from,  and  to  such  places  on  due 
payment  of  the  freight  or  fare  legally  au- 
thorised therefor,  and  shall  be  liable  to 
the  party  aggrieved  In  an  action  for  dam- 
ages tor  any  neglect  or  refusal  In  the  prem- 
ises." For  a  violation  of  such  statutory 
doty  the  plaintiff  might  have  sued  in  con- 
tract, (Hodges  V.  Ballroad  Co.,  105  N.  C. 
170, 108.  E.  Bep.  917 ;)  but  he  could  elect  to 
■ae  In  tort  for  the  Injury,  and  the  breach 
of  public  duty,  (existing  independent  of 
the  statute,)  by  the  wiUfulnesa  or  negli- 
gence of  defendant,  (Blah.  Non-Con t.  Xia w, 
S§  78, 74.)  It  the  tort  was  committed  by 
mere  negligence  of  the  defendant,  as  simple 
carelessness  or  Inadvertence,  the  plaintiff 
would  be  restricted  to  compensatory  dam- 
ages, and,  as  no  special  damages  were 
alleged  and  shown,  other  than  obtaining 
another  conveyance,  the  measure  of  dam- 
ages, as  laid  down  by  the  court,  to-wit, 
the  price  of  the  ticket  and  of  procuring 
each  other  conveyance,  40  cents  In  alt, 
would  have  been  correct.  But  if  the  con- 
duct of  the  delendant  was  willful,  of 
showed  such  gross  negligence  as  to  indi- 
cate a  wanton  disregard  of  the  rights  of 
the  plaintiff,  he  was  entitled  to  recover 
punitive  damages  in  addition.  Bailroads 
are  granted  valuable  franchises  and  privi- 
leges by  virtue  of  the  state's  right  of  emi- 
nent domain.    On  their  part  they  assume 


correlatlTe  obllgattona  and  duties  to  the 

?u bile,  and  become  anaA/ public  servants, 
'bey  are  not  granted  such  great  and  un- 
usual privileges  to  the  sole  end  that  they 
may  be  operated  for  the  mere  pecuniary 
benefit  of  the  corporation,  and  at  the' 
arbitrary  pleasure  and  will  of  their  man- 
agers and  employes.  It  Is  well  recognised 
that  they  are  subject  to  proper  regula- 
tion, supervision,  and  control  by  publie 
authority,  and  that  they  owe  duues  to 
the  individuals  who  may  wish  to  ship 
goods  or  to  travel  over  their  lines.  When 
the  defendant  advertised  its  schedule,  and 
the  plelntitr  bongbt  a  ticket  and  present* 
ed  himself  at  the  advertised  time  at  a  reg- 
ular passenger  station  of  the  road,  be  had 
ths  r^ht  to  be  taken  aboard  the  cars  on 
their  arrival  at  that  point.  In  running  lt» 
ears  by  the  station  without  stopping,  the 
d^endant  committed  a  breach  of  public 
duty,— a  tort.  If  such  breach  was  mer» 
inadvertence  or  negligence,  or  was  caused 
by  an  unforeseen  number  of  passengers 
presenting  themselves,  which  rendered  it 
unsafe  to  take  a  greater  number  aboard, 
and  the  company  could  not  by  reasonable 
dlllgMiee  have  increased  the  number  of 
cars,  then  the  plaintiff  would  be  held  to 
recover  only  the  bate  compensatory  dam- 
ages laid  down.  If,  however,  the  defend- 
ant, having  adverttoed  for  passengers  for 
tbat  train,  by  reasonable  diligence  could 
have  ascertained  that  the  number  of  cars 
was  Insufficient,  and  made  no  effort  to- 
Supply  the  deficiency,  but  regardless  of  its 
duties,  and  of  the  rights  of  those  whom  it 
had  Invited  to  leave  their  ordinary  avoca- 
tions, and  present  themHelvesatlts  regular 
station  for  passage,  ran  its  train  by  th» 
station  without  stopping,  or  if  there  was 
room  in  the  cars  for  6()  or  60  persons  addi- 
tional, and  the  train  passed  by  the  sta- 
tion without  taking  on  at  least  as  many 
as  It  had  accommodations  for,  then  the 
defendant  did  display  a  gross  and  willful 
disregard  of  the  rights  of  the  plaintiff 
which  entitled  him  to  recover  punitive 
damages.  Tbere  was  evidence  to  Justify, 
if  believed,  the  state  of  facts  recited  iu 
plaintiffs'  prayer  for  Instruction,  and  it 
was  error  to  refuse  to  grant  it.  Should 
an  excessive  verdict  have  been  found  by 
the  Jury,  the  discretion  rested  with  th» 
trial  Judge  to  correct  It;  but  It  would  be 
a  denial  of  Justice  to  permit  a  common 
carrier  to  exhibit  such  arbitrary  and  will- 
ful neglect  of  the  duties  it  has  assumed, 
and  such  disregard  of  the  rights  of  others. 
Yet  such  is  the  effect  If,  without  adequate 
excuse,  it  should  be  allowed  so  to  act, 
with  no  other  penalty  than  refunding  the- 
price  of  the  ticket  and  the  price  paid  for 
another  conveyance,  since  the  latter  would 
be  demanded  In  very  few  cases,  and  only 
when  the  destination  is  at  a  short  dis- 
tance. The  effect  of  such  ruliug  would  b& 
to  license  the  common  carrier  to  furnish 
cars  or  not,  and  to  stop  at  its  regular  sta- 
tions or  not,  at  its  arbitrary  pleasure,  and 
not  as  a  duty  required  by  law.  The  re- 
funding the  price  of  the  ticket  would 
amount,  in  most  cases,  to  nothing,  as  the- 
passenger  would  usually  buy  a  ticket  by 
the  next  train.  Yet  the  inconvenience,  an- 
noyance, and  Injaatlce  to  the  travellng^ 
public  by  such  detentions  would  be  great 


Digitized  by 


Google 


956 


S0UTHEAJ3TEBN  BEFOBTER.  Vol.  13. 


(N.  0. 


and  diflScolt  to  eetltnate.  A  case  exactly 
in  point  is  Helrn  v.  McCaaghan,82  MIbb.  17, 
where  It  Is  held  that  exemplary  damages 
were  recoverable  agalnat  a  common  car- 
rier (there  a  steam-boat  company)  In  an 
action  ot  tort  for  violation  of  duty  In  will- 
fnlly  refUBlnc  to  land  its  vessel,  and  receive 
the  plaintiff  as  a  passenger,  according  to 
its  advertisement.  In  Railroad  Co.  v. 
Hurst,  96  Miss.  660,  which  was  a  case  some- 
what similar,  where  the  train  ran  by  the 
regular  station  without  stopping  to  put 
off  (Instead  of  to  receive)  a  passenger,  the 
court  affirm  the  case  last  cltisd,  and  say  it 
is  "the  right  of  the  jury  In  8U<^  eases  to 
protect  the  public,  by  punitive  damages, 
against  the  negligence,  folly,  or  wicked- 
ness which  might  otherwise  convert  these 
great  public  blessings  into  tlie  most  dan- 
gerous naisances."  It  is  the  duty  of  a 
<-ommon  carrier,  especially  where  it  has  a 
monopoly,  to  provide  snfflcient  ears  for 
the  transportation  of  all  passengers,  an 
well  as  for  the  carriage  of  all  freight  which 
its  Invitation  naturally  brings  to  it.  as 
was  held  In  Branch  v.  Railroad  Go.,  77  N. 
C.  847.  Indeed,  the  Identical  facts  ot  the 
present  case  are  cited  by  Judge  Rodman  as 
an  hypothetical  illustration  in  that  opin- 
ion. Page  851.  No  regard  for  their  own 
profits  or  convenience  will  Jastify  the  cor- 
poration in  having  only  sufficient  cars  for 
tbeordinary  amount  of  freight  and  travel, 
lea  vlngthe  public  to  bear  the  inconvenience 
and  loss,  when,  on  unusual  occasions,  the, 
volume  of  business  may  swell  tieyond  the 
average.  Common  carriers  could  not  be 
held  liable  for  an  unforeseen  and  extraor- 
dinary rush  ot  business  not  within  reason- 
able calculation,  but  when  the  additional 
volume  of  travel  or  freight  la  such  as,  with 
reasonable  foresight,  could  be  expected,  it 
is  the  duty  ot  the  company  to  have  theex- 
tra  cars  tnmished.  With  the  modem  facil- 
ities of  telegraph  and  telephone,  the  occa- 
«lon  of  an  unusual  number  of  pussengem 
or  quantity  of  freight  can  be  promptly  no- 
tified and  provided  for.  It  this  is  not  done, 
it  is  gross  and  willful  negligence,  and  the 
«ompany  shonld  not  be  allowed  to  And  its 
profit  in  a  willful  and  reckless  disregard  of 
the  rights  of  the  public,  and  of  its  own  du- 
ties. It  may  bo  that  on  the  whole  testi- 
mony the  defendant  could  show  sufficient 
matter  of  excuse,  but  the  plaintiff  vtam  en- 
titled to  have  the  phase  of  the  evidence 
set  out  in  bis  prayer  for  instruction  pre- 
sented to  the  Jury.  Taking  that  evidence 
to  be  true,  and  nothing  else  appearing,  be 
was  entitled  to  recover  panitlve  damages. 
Error. 


Pdbckll  v.  Richmond  ft  D.  R.  Co. 

{Supreme  Court  of  North  Carolina.   Match  17, 
1891.) 

Cabbisbs  or  FABSBNoav*— FAiLnBi  to  Stop  a* 
Btatioh— Aonoir  bx  Dauoia 

A  complaint  allegfng  that  plaintlir  went  to 
the  station  of  defendant,  a  oonunon  carrier,  to 
J  take  passage  on  Its  advertised  Izsiii,  but  that  the 
train  passed  without  stopplns,  and  allowed  no 
passengers  to  get  on  it,  to  plaintiff's  great  disap- 
polntment,  annoyanoe,  and  damage  in  the  aara  ot 
iSOO,  states  an  action  for  a  tort,  and  not  for 
breach  of  contract;  and  it  Is  not  necessary  that  it 
atate  the  price  paid  by  plaintiff  for  his  ticket 


Appeal  from  superior  court,  Alamance 
county ;  MacBae,  Judge. 

When  the  complaint  and  answer  were 
read,  the  defendant  demurred  ore  teaas, 
and  moved  for  Judgment,  because  the  com- 
plaint did  not  state  facts  Hufflelent  for  a 
cause  of  action,  in  that  no  amount  was  al- 
leged to  have  been  paid  for  a  ticket,  no 
amount  claimed  for  transportation  to 
deetlnation,  and  no  special  damages 
claimed,  and  that  no  exemplary  damages 
could  be  recovered  for  breach  of  contract. 
Motion  overruled.  Defendant,  excepted. 
The  defendant  gave  notice  of  a  motfon  to 
dismiss  for  want  of  ]nrisdictlon,  which 
was  reserved  till  after  the  evidence  was  in. 
Upon  the  close  of  the  evidence  the  defend- 
ant renewed  its  motion  to  dismiss  for 
want  of  Jurisdiction:  (1)  Becaaae  the 
complaint  does  not  mention  any  amoont 
of  money  demanded  or  other  damages 
which  plaintiff  is  entitled  to  recover  la  this 
form  of  actios,  in  that  it  does  not  specify 
any  amount  paidfor  a  tksket;  that  It  does 
not  claim  any  amount  for  a  sabstitnted 
conveyance;  that  It  does  not  allure  any 
special  damages.  (2)  TbatthecomplalDt, 
as  explained  by  plaintiff's  evidence,  shows 
on  its  face  that  the  superior  court  has  do 
Jurisdiction  of  this  action.  Motion  denied. 
Defendant  excepted,  and  appealed  from 
the  Judgment. 

D.  Scbenek  and  F.  B.  Baabee,  tor  appel- 
lant.   J.  A.  Long,  for  appellee. 

Clabk,  J.  The  ruling  ot  the  court  be- 
low was  correct  in  both  particulars.  The 
defendant's  demurrer  and  motion  to  dis- 
miss were  based  upon  the  mistaken  idea 
that  the  action  was  necessarily  for  breach 
of  contraet.  It  Is  true  that  the  plaintiff 
might  have  elected  to  have  sued  in  con- 
tract, and,  if  so,  he  should  have  set  ont 
the  price  paid  for  his  ticket,  and  the  meas- 
ure of  his  recovery  would  have  been  the 
price  paid  for  the  same,  the  cost  of  prdcnr- 
Ing  another  mode  of  conveyance  to  bts 
destination,  and  such  other  special  dam- 
ages. If  alleged,  as  were  the  direct  and"  nec- 
essary consequences  ot  the  breach  of  eon- 
tract.  But  it  is  also  equally  true  tbat  the 
Slalntiff  conld  have  sued  in  tort,  (BIsb. 
on-Corit.  Law,  SS  73.  74;  Thomp.  Carr. 
644;)  and  it  is  clear  that  snch  was  his  in- 
tention here.  The  graramea  of  hia  com- 
plaint is  that  he  "went  to  the  passenger 
depot,  Just  before  the  time  publfsbed  by 
thedelendantfor  the  arrival  and  departure 
of  Its  regular  passenger  train,  whien  Is  doe 
and  passes  said  depot  about  5  o'clock 
every  momfng,  and  remained  upon  or  near 
said  platform  until  the  said  train  did  ar- 
rive, which  occurred  about  6  o'clock  a.  u. 
That  when  said  train  did  arrive  It  made 
no  stop  at  Haw  River  station  at  all,  but 
ran  by  said  station  with  great  speed,  not 
allowing  any  passengers  to  get  npon  it.  and 
leaving  the  plaintift  standing  and  remain- 
ing at  said  depot,  to  bis  great  dlaappoint- 
ment,  annoyance,  and  damage  in  the  sum 
of  five  hundred  dollars,  and  hence  be  brings 
this  suit.  **  When  a  passenger,  wbile  trav- 
eling on  the  cars,  is  injured  by  n^igenee 
of  the  carrier,  he  can  sue  either  for  the 
broach  of  contract  of  safe  carriage,  or  In 
tort  for  the  negligence.  Craker  v.  Rail- 
road Co.,  86  Wis.  667,  and  the  cases  tha« 
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cited.  And  In  a  case  wbere  the  paaaengrer 
was  carried  past  bis  deatlaatloa  it  was 
held  that  the  action  would  be  deerced 
tounded  in  tort,  unlpss  it  plainly  appeared 
tbat  tbe  breach  of  contract  was  the  ^av^l- 
meo  of  the  complaint;  that  "tbe  action 
wiU  be  regarded  in  tort  or  contract,  hav- 
ing regard  to  the  character  of  the  remedy 
tbe  facts  indicate,  and  the  most  complete 
and  ample  redress  which  upon  the  facts 
Btat«d  the  law  can  afford;"  and  tbat  the 
allegation  of  "  the  contract  of  carriage  Is 
a  mere  Indncement  to  tbe  action  to  show 
that  the  defendant  was  lawfully  there," 
bat  that  tbe  point  of  grlerunce  is  the 
wrong  done  tbe  plaintiff,  and  tbe  viola- 
tion of  public  dn^  by  tbe  common  carrier. 
Railroad  Co.  t.  Hurst,  86  Miss.  661.  A  case 
exactly  in  point,  however.  Is  Ueim  v.  Mc- 
Caugbaa,  82  Miss.  17.  in  which  it  Is  held 
"an  action  against  a  common  carrier  for 
a  failure  to  stop  at  a  regular,  station,  and 
take  on  board  a  passenger,  according 
to  advertised  schedule,  1b  founded  in  tort, 
and  not  on  a  special  coo  tract;  it  being 
for  a  violation  of  a  general  duty  to  tbe 
public."  Even  bad  the  plaintiff  alleged 
tbe  price  paid  for  the  ticitet,  (which  was 
not  necessary  in  tbe  action  for  tort,)  it 
would  not  have  been  concluBivetbat  tlie 
action  was  In  .contract ;  for  tbe  facts  al- 
leged in  tbe  complaint,  taken  as  a  whole, 
show  tbat  tbe  plaintiff  was  notseeklng  to 
recover  in  contract  for  the  pittance  paid 
for  bis  ticket,  but  for  tbe  wrong  done  him 
by  the  breach  of  public  duty,  and  the  will- 
ful disregard  of  bis  rights  by  tbe  drfendant 
in  not  allowing  him  to  get  on  the  train  at 
its  regular  depot,  but  running  its  train  bj 
without  stopping,  and  "leaving  him  staud- 
Ing  and  remaining  at  said  depot,  to  bis 
great  disappointment,  annoyance,  and 
damage  in  the  sum  of  fi  ve  hundred  dollars. " 
It  is  clear  that  whatever  merits  the  evi- 
dence might  Indicate, as  a  matter  of  plead- 
ing the  plaintiff's  action  was  in  tort,  tbat 
the  superior  court  had  Jurisdiction,  and 
tbat  tne  complaint  did  not  fail  to  state 
a  cause  of  action,  )n  tbat  (as  defendant 
■demnrred)  tbe  price  of  tbe  t],cket,  special 
damages,  and  other  matter  whicn  would 
have  been  proper  in  an  action  ax  contractu 
were  not  alleged.  Indeed,  the  whole  sub- 
ject has  been  so  recently  considered  in 
Bowers  v.  Railroad  Co.,  107  N.  C.  721, 
ante,  462,  that  we  might  have  contented 
oorselves  with  a  bare  reference  to  that 
case,  in  which  Mkrbimon,  C.  J.,  says: 
"  Obviously  these  words  were  Intended  to 
allege  more  than  a  simple  breach  of  thecon- 
tract;  a  tort,— a  tortious  Injury.  Orant- 
iDg  tbat  more  appropriate  terms  for  such 
pnrpose  might  have  been  employed,  still 
tbe  court  can  see  tbe  purpose  Informally 
expressed,  and,  as  it  can,  tbe  pleading 
aboold  be  upheld,  and  tbe  Jurisdiction  sus- 
tained." Under  the  former  system  of 
practice,  the  pleadings  were  construed 
most  strongly  against  the  pleader,  but 
DOW  tbe  statute  (Code,  {  2to)  requires 
tbem  to  be  "liberally  construed,  with  a 
view  to  substantial  Justice  between  tbe 
parties."  The  case  of  Hannah  v.  Rail- 
road Co.,  87  N.  C.  351.  relied  on  by  the  de- 
fendant's counsel,  is  really,  it  seems  to  us, 
an  authority  against  him.  There  the 
plafntlB  alleged  that  be  bad  been  wrong- 


fully pnt  off  the  cars  after  having  bonght 
and  paid  for  his  ticket.  Tbe  court  held 
tbat  It  was  an  action  for  tort,  but  that, 
the  plaintiff  having  died  before  Judgment, 
the  action  abated  as  to  tbe  punitory  dam- 
ages for  the  technical  assault,  (Code,  $ 
1491,  Bubd.  2;)  and  that,  treating  it  as  an 
action  ex  contractu  to  recover  tbe  price  of 
the  ticket,  tbe  amount  stated  was  within 
the  Jurisdiction  of  a  magistrate.  Tbe  de- 
murrer to  tbe  Jurisdiction  and  for  f^ure 
to  state  a  cause  of  action  in  tbe  present 
case  is  based  entirely  upon  tbe  alleged  in- 
sulflcieacy  of  the  complaint,  treating  this 
as  an  action  on  contract.  The  measure 
of  damages,  treating  it  as  an  action  in 
tort,  is  considered  in  tbe  plain  tiff's  appeal. 
No  error. 


MCRB&T  r.  Pbnnt. 

(Sumreme  Court  vf  yortk  CcarolAma.  Hsroh  8, 
18W.) 

Pi3TiraBaBIF^I)U80l.CTI0H— IdXRAnom. 
VHiere  partners,  spun  disBQlntlon,  agree  ta 
■abmit  a  dispute  to  an  arbitrator,  hut  Immedi- 
ately repndiate  this  agreement  the  itatuta  of 
llmfta^ons  begins  to  run  from  the  time  of  the  re- 
padlation,  as  to  the  matter  involved. 

Appeal  from  superior  court.  Wake  eonn- 
ty;  BoTKiN,  Judge. 

T.  P.  Devereux,  for  appellant.  J.  B. 
Fleming,  for  appellee. 

Clabk,  J.  Tbe  court  having  held  tbat 
upon  the  evidence  tbe  plalntiO's  claim  was 
barred,  and  so  Instructed  tbe  Jury,  it  Is 
necessary  to  consider  the  evidence  In  the 
light  most  favorable  to  the  appellant. 
Unless  there  is  some  agreement,  express 
or  implied,  fixing  a  period  for  accounting 
beyond  tbe  time  of  disaolation,  or  clrcnm- 
stancee  tbat  render  an  aecuuntlng  impos- 
sible, the  statute  begins  to  ran  from  the 
time  tbe  partnership  is  in  fact  dissolved. 
Wood,  Lim.  S  210.  Daring  the  existence  of 
the  partnership,  tbe  partners  mutually 
sustain  the  relation  of  trustee  and  eeatat 
que  truKt.  Wbere  there  are  debts-still  due 
tbe  Arm,  and  after  dissolution  one  of  the 
partners  is  to  collect  them,  or  other  clr- 
cumstanceti  showing  that  a  settlement  is 
impossible,  tbe  relation  of  trust  between 
the  partners  may  continue  till  some 
act  puts  tbem  in  adversary  position  to 
each  other.  Nothing  of  that  kind  is  in 
evidence.  There  is  nothing  to  show  that 
any  debts  were  outstanding  and  uncol- 
lected, or  tbat  any  trust  remained  to  be 
executed.  On  tbe  contrary,  it  appears 
that  an  immediate  settlement  was  pos. 
Bible,  and  tbat  both  partners  agreed  that 
It  should  be  made  at  once.  Tbe  plalntift 
relies  upon  tbe  evidence  offered  by  himself, 
that  "soon  after  the  dissolution  the  plain- 
tiff and  defendant  agreed  that  tbe.v  would 
submit  the  whole  matter  in  controversy 
to  Jesse  Winborne,  and  abide  his  decis- 
ion." Tbe  plaintiff  contends  that  this  is 
an  equitable  estoppel  upon  defendant  to 
plead  the  statute.  How  far  this  is  true 
under  the  statutory  requirement  that  a 
waiver  of  the  statute  must  be  In  writing 
we  need  not  now  consider.  (Bates  v.  Her- 
ren,  96  N.  C.  888;)  for,  conceding  that  sucb 
an  agreement  was  valid  to  bar  the  run- 
ning (A  the  statute.  It  was  not  so  for  an 
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anUin]ted  period.  It  conld  only  be  a 
waiver  for  sueb  time  as  was  reasonable 
for  the  statement  to  be  made  ont  by  Win- 
home,  or  until  the  agreement  was  repn- 
dlated  by  one  of  tbe  parties,  when  their 
position  would  again  become  antagonis- 
tic, and  the  statute  would  begin  to  run. 
Joyner  v.  Mausey,  97  N.  C.  14S,  1  8.  E.  Bep. 
702.  According  to  the  evidence  of  both 
parties,  the  agreement  to  refer  to  Win- 
borne  was  almostimmediately  repudiated, 
<ln  November,  1885,)  and,  though  there 
was  evidence  that  the  defendant  then  of- 
fered to  leave  the  matter  to  two  referees, 
it  Is  not  stated  that  each  offer  was  ac- 
cepted or  acted  on.  This  action  was  not 
brought  till  April,  1890,  more  than  five 
years  after  the  repudiation  by  the  defend- 
ant of  tbe  attempted  arbitration.  It  is 
true  tbe  Judge  held  that  tbe  statute  began 
to  run  upon  the  dissolution,  but  tbe  error 
<M  there  was  any)  is  immaterial  error,  for 
tbe  statute  certainly  ran  after  the  refusal 
to  acknowledge  the  statement  made  by 
Wlnbome,  which  was  a  very  short  time 
after  the  dissolution,  and  therefore  much 
more  than  three  years  before  the  instlta- 
tion  of  this  action. 

Pbb  Cvriau.  No  error. 


Brownb  t.  Baucioh  ft  Q.  B.  Go. 

iSuvreme  Count  cf  North  Carolina.    Mardh  10, 
1891.) 

Gabbubb  o>  PABSMToiriM   BoABDiHa  TauH  ni 
MonoH. 

1.  Under  Coda  N.  a  I  196S,  reaulrlng  rail- 
road companies  to  carry  all  passengers  offered  at 
'"the  osnal  stopping  places  estsbliaaed  for  receiv- 
ing and  discharRUig  way  paaaengers  for  that 
train,  It  is  not  an  imreMonaole  Mgolstioo  to  i»- 
quixe  passengers  to  get  on  the  ooaoh  attached  to 
neight  trains  at  a  point  other  than  the  platform 
for  embarking  on  passenger  trains. 

3.  Where  the  conductor  of  such  ikelght  taraln 
has  ordered  a  passenger  to  go  to  such  coach,  and 
^t  in  it,  and  then  signals  the  engineer  to  start 
the  train,  withoat  waiting  to  see  Whether  the 
passenger  had  gotten  on,  tbe  company  Is  not  lia- 
ble for  injories  received  by  him  In  trying  to  get 
on  tbe  oar  in  motion,  where  the  train  had  already 
been  stopped  a  reasonable  time,  and'  the  passen- 
ger had  willfully  delayed  to  get  on  it 

8.  In  order  to  avoid  the  Impntatlon  of  con- 
tributory negligence  in  so  boarding  tbe  moving 
train,  the  passenger  must  show  t&t  he  did  so 
without  manifest  risk  to  himself,  or  that  the  train 
did  not  stop  long  enoogh  for  Urn  to  txwrd  It 
while  It  was  statlonaiy. 

This  was  a  dvll  action,  brought  to  re- 
cover damages  for  an  injury  received  while 
fcetting  on  defendant's  train,  tried  at  the 
September  term,  1890,  of  the  superior  conrt 
of  Warren  county,  before  Whitakbb,  J. 
Tbe  following  is  the  whole  of  the  evi- 
dence: 

Fan  Icon  Browne,  the  plaintiff,  as  wlt> 
nefls  in  bis  own  behalf,  testified  as  follows : 
"  Was  at  Macon  depot  on  or  about  tbe 
25th  of  November,  1889.  I  purchased  a 
ticket  from  Macon  to  Vaughan  railroad 
station  from  Bodwell,  agent  of  tbe  de- 
fendant. In  a  few  minutes  the  local 
freight  came  to  Macon.  Bodwell  asked 
me  if  I  was  going  off  on  that  train,  and 
I  told  htm  I  was.  He  Haiti  to  me  that  I 
had  better  get  on ;  that  the  train  would 
leave  pretty  soon.    I  asked  Rod  well  ft  It 


was  not  the  duty  of  tbe  company  to  pull 
the  passenger  coach  to  tbe  platform. 
The  conductor,  Liassiter,  said.  If  I  rode  on 
that  train  at  all,  I  would  have  to  go 
where  the  passenger  coach  was  then 
standing,  and  get  on,  or  I  would  be  left. 
Then  the  conductor  goes  to  the  pnasenger 
conch,  and  waved  his  engineer  to  go 
ahead.  When  I  reached  tbe  coach  It  wns 
slowly  moving.  After  stepping  on  tbe 
coach,  and  having  a  good  footing,  the 
sudden  Jerk  of  the  train,  with  tbe  weight 
of  a  valise  in  my  right  hand,  threw  me 
off  my  balance,  and  caused  my  injury.  I 
struck  my  leg  against  some  part  of  the 
cnr«tep.  The  Jerk  of  the  train  was  eaosed 
by  the  engineer's  putting  on  steara.  I 
was  incapacitated  from  my  bnslneas  for 
about  five  months.  The  wonnd  was 
about  the  site  of  a  silver  dollar  on  the 
front  of  the  right  leg.  Dr.  Mark  Perry  at- 
tended me,  and  I  had  nuraes  besidea  my 
wife.  I  was  tben  engaged  in  farming  and 
merchandising,  and  my  time  was  worth 
fifty  dollars  a  month.  I  hare  not  yet  re- 
covered from  the  wonnd.  ItstUl  canaea 
me  dull,  grinding  pains  through  tbe  woond, 
and  sharp,  shooting  pains.  The  wound 
Inflamed  and  discharged  a  half  gallon,  at 
least,  of  matter.  This  wound  caaaed  an 
abcesBon  tbe  oppositesideof  the lefE.  which 
was  painful  and  discharged  matter,  and 
particles  of  bone  passed  through  this  ab- 
cess.  This  healed  over  in  about  five  months, 
but  lacks  a  considerable  of  being  well 
now.  The  scar  has  a  bluisb  color.  The 
ulcer  on  tbe  back  of  the  leg  was  the  Mite 
of  a  half  dollar.  I  am  86  years  old ;  am 
married,  with  a  family  of  six.  I  waa  at 
the  time  of  the  accident  perfectly  aober. 
Cross-Examlned.  I  had  ridden  on  that 
train  occasionally  before.  I  bad  taken 
abont  one  ounce  of  whisky,  or  two 
drinks.  I  wrote  Capt.  Smith,  aopoHo- 
tendent  of  defendant,  a  letter  about  this 
accident.  The  witness  identifies  tbe  let- 
ter, which  Is  as  follows:  'Vaughan,  N.  C, 
Nov.  .2f7th.  189^.  William  Smith.  Esq.. 
Superintendent  B.  ft  &.  B.  B.,  Baleigta.  N. 
C— Dear  Sir:  Tour  conductor  Laasiter 
treated  me  with  utmost  of  contempt  at 
Macon,  N.  C,  on  the  2Rth  Inst.  He  re- 
fused to  pull  up  his  train  tor  me  to  get  on, 
and  I  had  to  Jump  It  at  the  risk  of  my  life, 
and  hurt  my  leg  badly  In  dolns  so. 
Please  excuse  me  for  writing,  bat  Ifeel  it 
my  duty.  I  have  been  a  patron  of  the 
road  for  twenty  years;  have  famished 
thousands  of  ties  and  hundreds  of  cords  of 
wood,  and  am  still  patronising  tbe  com- 
pany; and  yet  I  must  be  treated  aa  a  ne- 
gro, after  buying  a  ticket  for  my  station, 
and  asking  your  man  to  pull  up  for  me. 
Very  respectfully,  [Signed]  F.  Brownk. 
P.  S.  If  be  Is  not  discharged,  I  will  sue 
the  company  for  damages.  [Signed]  F. 
Bbownb.'  Inad  conversation  with  aereral 
parties,  in  which  I  said  if  tbe  defendant 
company  would  discharge  Lasaiter.  the 
conductor,  I  would  notsne;  bot  after  I 
had  knowledge  of  the  extent  iif  my  injury 
I  would  have  sued  II  It  had  been  my  last 
breath.  I  went  to  see  Doctor  Perry  once 
in  eight  or  ten  days,  np  to  March  court. 
1890,  and  followed  his  preecriptluna.  I 
don't  recollect  Doctor  Perry  telling  me  If  I 
didn't  atop  drinking  whisky  I  coald  not 
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get  well.  I  don't  think  Doctor  Perry  did 
tell  me  to  take  rest.  I  walked  about 
with  tbe  aid  of  a  stick.  Tbe  coach  was 
t>arely  moving.  I  didn't  think  there  was 
any  danger.  I  knew  that  U  a  man 
Jumpefl  on  a  moving  train  it  was  at  the 
TiBk  of  his  life. " 

Robert  Fisher,  a  witness  for  the  plain- 
tiff, testified:  "I  was  at  Macon  depot  on 
the  day  tbe  Injnry  occnrred.  I  saw  the 
«ondnctor,  agent,  and  plaintiff,  and  heard 
conversation  between  depot  agent  and 
plaintiff.  Kodwell,  the  agent,  said  to 
plaintiff, '  Are  ynu  going  down  on  this 
train?'  Plaintiff  said,  ^Yes.'  Bod  well 
-said,  'Yon  had  better  be  getting  on,  as  It 
la  going  away.'  Plaintiff  said  to  Agent 
Koawell  that  be  thought  that  it  was  the 
'datyof  the  company  to  pnll  the  passenger 
«oach  np  to  the  depot ;  that  he  did  not 
feel  disposed  to  walk  fifty  or  a  hundred 
yards  to  get  on  the  coach  In  the  mnd. 
Tbe  conductor,  being  present,  said  to 
tbe  plaintiff:  'If  you  are  going  on  this 
train,  you  had  better  go  ahead  and  g^et 
on.  We  are  going  away.'  Plaintiff 
started  up  tbe  track  to  the  coach,  and 
when  be  was  In  two  or  three  cars  of  the 
passenger  coach  the  conductor  waved  the 
«nglneer  ahead,  and  signaled  him  to  go 
away,  'the  conductor  got  on  the  train 
-while  it  was  moving.  When  the  plaintiff 
sot  on  the  passenger  coach  the  train  had 
moved  tbe  length  of  two  or  three  cars. 
The  conductor  got  on  the  rear  end  of  the 
«oach,  and  he  was  not  hurt.  T  saw  the 
plaintiff  at  the  time  be  stepped  on  tbe 
coach.  The  engine  at  this  time  gave  a 
Mudden  Jerk,  and  Increased  Its  speed.  I 
«aw  plaintiff  get  on  the  train,  and  the 
train  go  to  tbe  next  station.  The  pas- 
senger coach  was  76  or  100  yards  from 
the  passenger  station.  I  do  not  know 
-whether  or  not  the  plaintiff  was  injured. 
I  saw  him  next  day  at  his  home,  about 
a  mile  from  Vanghan  station.  I  saw  bis 
leg.  There  was  a  skinned  place  on  the 
front  of  It.  I  saw  him  after  this  every 
-week,  and  sometimes  two  or  three  times 
A  week.  He  was  lame  from  the  wound 
fuur  or  five  months.  During  tbe  five 
months  following  the  day  T  saw  plaintiff 
■at  Macon  depot  there  was  a  sore  on  the 
front  of  bis  leg  and  one  on  the  calf.  The 
one  on  the  calf  of  the  leg  was  discharging 
•natter.  This  was  in  March.  His  leg 
Tvas  paining  him  right  much.  I  took  off 
-tbe  bandage,  and  washed  the  wound,  and 
a  piece  of  bone  came  from  It.  Tbe  plain- 
tllfwaa  In  bed.  Croos-Examlned.  Don't 
fcanw  how  many  cars  were  in  the  train 
that  day.  Tbe  passenger  platform  and 
freight  platform  are  on  opposite  sides  of 
tbe  track.  I  can't  tell  how  far  tbe  passeu- 
S^r  coach  was  from  the  passenger  plat- 
form. *• 

John  Harris,  a  witness  for  the  plaintiff, 
testified :  "i  was  at  Macon  the  day  of  the 
occurrence.  Saw  tbe  conductor  and  tbe 
agent  of  thedefendant  company.  Plaintiff 
told  tbe  conductor  he  wanted  to  go  to 
Vanghan  station  on  the  freight.  Thecnn- 
^octor  told  the  plaintiff  that  he  wan  a  lit- 
tle behind,  and  to  go  back  and  get  on  the 
«oach.  Plaintiff  made  for  tbe  coach.  I 
4lld  not  see  him  get  on  the  coach.  The 
vassenger  roacb  was  fifty  or  sixty  yards 


tromthepassengerplatform.  It  was  a  long 
train,  the  local  freight."  It  was  admit- 
ted that  the  train  was  a  mixed  one,  with 
passenger  coach  attached. 

Fred  Yancey,  a  witness  for  the  plaintiff, 
testified :  "  I  was  at  Macon  depot  the  time 
plaintiff  was  Injured.  I  saw  the  plaintiff 
there,  and  heard  the  conductor  tell  the 
plaintiff  If  he  was  going  it  was  time  be 
was  getting  on  the  car.  Tbe  plaintiff 
asked  if  the  passenger  coach  was  coming 
any  nearer.  The  conductor  told  him, 
'  No.'  Tbe  plaintiff  went  towards  the  pas- 
senger coach,  but  I  did  not  see  blm  get  on. 
He  bad  gotten  within  two  or  three  ear- 
lengths  of  tbe  passenger  coach  when  the 
tnun  began  to  move.  Cross-Examlnatlon. 
I  don't  know  who  else  was  present  when 
the  conversation  took  place  with  the 
plaintiff." 

Dr.  P.  J.  Macon,  a  witness  for  the 
plaintiff,  testified,  (the  witness  was  ad- 
mitted to  be  an  expert:)  "I  have  heard 
the  testimony  of  tbe  witnesses  as  to  the 
siie,  appearance,  and  duration  of  tbe  in- 
jury to  the  plaintiff,  and  of  the  ulcer  which 
appeared  shortly  after.  On  yesterday  I 
madea  personal  examination  of  the  plain- 
tiff's wound.  The  present  appearance  Is 
tbatabouc  midway  between  the  ankle  and 
tbe  knee  there  Is  a  large  purplish  spot,  the 
siseof  a  dollar  and  a  half,  in  tbe  center 
of  this  there  is  a  red  cicatricial  tissue ;  dca 
tricial  tissue  forms  after  an  ulcer.  Direct- 
ly opposite  this  I  found  another  purplish 
spot,  and  near  tbe  center  of  this  spot  a 
point  a  little  larger  than  a  pea,  with  cica- 
tricial tissue.  This  Indicates  a  cured  ab- 
scess or  ulcer.  Cicatricial  tissue  is  not  as 
good  as  skin;  It  Is  not  as  permanent,  and 
under  some  circumstances  might  cause  a 
permanent  running  sore,  or  neerosla.  If 
the  Jury  should  find  the  facts  to  be  that 
the  Injury  on  tbe  front  <rf  plaintiff's  leg 
was  caused  as  stated  by  the  witnesses  of 
the  plaintiff,  and  that  in  one  month  from 
the  time  of  tbe  first  Injury  an  ulcer  ap- 
peared upon  the  calf  of  tbe  plaintiff's  leg 
opposite  said  injnry,  in  my  opinion  the 
natural  and  proximate  cause  of  tbe  ulcer 
or  abscess  was  tbe  discbarge  of  some  for- 
eign body,  such  as  iron,  cloth,  wood,  bone, 
or  anything  that  could  not  be  absorbed. 
A  piece  of  dead  detached  bone  will  eome 
to  the  surface.  If  possible.  No  detached 
bones  in  the  leg.  It  the  Jury  beilere  and 
find  as  a  fact  that  the  defendant,  by  Its 
negligence,  produced  the  wound  on  the  leg 
of  the  plaintiff  which  gave  him  great  pain, 
discharged  matter,  rendered  blm  unable 
to  get  out  of  his  bed  for  several  days,  and 
physically  unable  to  attend  tn  his  business 
for  several  months,  and  gives  plaintiff  a 
dull,  grinding  pain  now,  though  done  In 
November,  1H88, as  to  duration  It  may  last 
a  life-time  in  a  better  or  worse  condition; 
as  to  extent,  I  don't  know ;  and  as  to  se- 
verity, that  depends  upon  circumstances. 
If  his  health  remained  In  a  good  condltloa, 
or  if  he  does  not  receive  other  injuries  to 
tbe  affected  part,  I  dont  think  It  would 
amount  to  much ;  but  If  bis  health  should 
fail,  or  be  should  have  an  attack  of  fever 
of  any  kind,  I  cannot  tell  the  consequences 
or  result.  If  tbe  Jury  should  find  as  a  fact 
from  tbe  testimony  that  an  ulcer  appeared 
on  plaintiff's  leg  within  a  month  from  the 
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time  of  the  injory,  in  my  opinion  the  ulcer 
was  cansed  by  a  dead  bune.  It  tbe  Jury 
•bonld  find  tbe  fact*  to  b«  as  stated  by 
the  witnesses,  the  presence  of  dead  bone 
would  hare  been  a  natural  and  probable 
consequence  ol  the  ininry.  Cross-Ezam- 
Ined.  ClcatrlcUd  tissue  is  what  the  un- 
learned call  a  '  scar.'  U  tbe  skin  Is  severed 
in  any  way  thereis  a  scar.  Tbescar  on  tbe 
back  ol  plaintiB'slegcould  bave  been  made 
by  a  boil.  If  there  was  foreign  matter  in 
tbe  wound  it  would  have  exhibited  itself 
In  Imm  four  to  six  weelis.  The  plalntilTB 
healUi  was  not  permanently  injured,  as 
appears  to  me  from  my  examination  to- 
day. It  would  take  a  splinter  In  tbe  finger 
a  day  or  two  to  fester, — only  a  short  time, 
— depending  on  the  distance  it  bad  to 
travel.  The  wound  woulu  nothave  healed 
with  a  foreign  substance  in  it.  Healing  of 
tbe  wound  indicates  absence  of  any  foragn 
substance.  Bedirect.  There  is  a  muscle 
between  tbe  outside  of  tbe  leg  and  tlie 
front  part.  If  the  bone  was  undergoing 
exfoliation,  it  would  take  longer  lor  a 
splinter  to  tester.  If  there  was  exfoliation, 
the  wound  would  not  heal. " 

This  was  all  the  erldence  for  tbe  plaintiff 
as  to  the  manner  in  which  the  accident  oc- 
curred. The  plaintiff  introduced  sereral 
witnesses  who  testified  that  he  was  not 
drunk  on  the  day  the  accident  took  place. 
For  the  defendant,  Dr.  M.  P.  Perry,  who 
was  admitted  to  be  an  expert,  testified : 
"  I  live  at  Macon.  I  attended  tbe  plaintiff 
some  time  in  tbe  latter  part  of  November, 
1889.  The  plaintiff  called  on  me  to  treat 
bis  wound,  which  was  about  one-half  bv 
two  inches  in  sise.  It  was  not  a  fresh 
wound,  and  bad  granulated.  I  prescribed 
for  it,  and  saw  it  again  a  month  after, 
wards,  and  found  it  to  be  still  a  healthy, 
granulating  wound,  but  it  had  healed 
none.  I  saw  it  again  in  about  a  month, 
and  then  it  was  improving  some.  I  snw 
it  again  in  about  the  same  length  of  time, 
and  it  was  still  improving.  I  saw  it  an- 
other time,  and  found  it  still  improving, 
and  discharged  tbe  patient  on  March  18th. 
as  about  wtil,  telling  him  to  let  me  know 
if  any  thing  should  happen  to  it.  I  heard 
no  more  of  it.  I  advised  the  plaintiff  not 
to  tal(e  whisky,  but  I  don't  know  whether 
be  did  or  not.  There  was  no  abscess  or 
break  down  of  tissue  or  ulcer  anywhere 
except  on  the  front  part  of  tbe  leg.  Plain- 
tttf  informed  me  this  morning  that  after  I 
discharged  him  an  abscess  bad  formed  on 
tbe  back  part  of  his  leg,  which  had  dis- 
charged a  piece  of  bone.  When  I  exam- 
ined the  wound  four  or  five  days  after  tbe 
accident  tbe  bone  was  nut  injured.  Wblle 
I  was  attending  blm  there  was  no  indica- 
tion of  foreign  substance  in  the  wound. 
If  there  had  been,  It  would  have  shown  it- 
self in  forty-eight  hours.  The  injury  was 
not  one  which  would  permanently  affect 
hi*  bealtb  and  usefulness.  Under  proper 
treatment,  it  ought  to  have  healed  in  a 
month.  Tbe  plaintlB,  contrary  to  my  di- 
rections, continued  to  use  bis  leg.  and  there 
was  some  cause  for  the  wound  not  heal- 
ing. Drinking  to  excess  would  retard  heal- 
ing. From  all  granulating  wounds  some 
Bus  or  matter  comes,  and  there  was  a 
ttlefrom  tbls  one.  Cross-Examinatton. 
A  wound  curing  by  granulation  Indicates 


that  tbe  circulation  is  weak,  and  it  < 
not  necessarily  indicate  tnat  tbe  wound  is 
deep.  I  did  not  probe  the  wound.  Tlie 
indications  showed  no  broken  bones.  If 
there  had  been  dead  bone,  it  would  hMtrv 
shown  itself  from  November  to  March.  If 
the  Jury  find  that  an  ulcer  did  form  wltblm 
a  month,  then  the  wound  might  have 
healed.  I  never  made  any  statement  an 
to  this  wound  to  Mitchell  Pegram.  I  liave 
not  said  to  any  one  that  this  wound  mlcbt 
be  a  permanent  one." 

J.  W.  Lassiter,  a  witness  for  tbe  defend- 
ant, testified:  "lam  a  conductor  of  tbe 
defendant.  On  Novemlier  25th  last  I  was 
the  conductor  on  the  local  freight  train, 
which  has  a  passenger  coach  attacbed. 
Tbe  passenger  coach  on  the  freight  train 
is  in  the  rear  of  the  train.  It  does  not 
stop  at  the  passenger  platform,  as  this 
would  take  four  or  five  minutes  at  each 
depot,  and  there  are  nineteen  depots  on 
the  rood.  I  recollect  the  day  on  which  the 
plaintiff  claims  to  have  been  Injured.  Tlic 
passenger  coach  was  seren  or  eight  car- 
lengths  from  the  platform.  Tbe  train 
stopped  at  Macon  that  day  not  less  than 
fifteen  minutiis.  Just  as  soon  as  we  load 
and  unload  thetraln  we  leave  just  as  soon 
as  possible,  so  as  to  make  the  schedule. 
It  is  a  bard  schedule  to  make.  I  did  not 
swear  at  or  use  bad  language  to  tbe  plain- 
tiff. When  I  baUQoed.^Airrightl'totbe 
hands,  my  attention  was  called  to  the  fact 
that  a  passenger  was  to  go.  The  bands 
signaled  the  engineer  aheail.  I  said  to  tbe 
passenger  that  we  had  btMn  there  fifteen 
minutes;  time  enough  to  get  aboard  tbe 
train.  He  got  up.  I  do  not  remember 
any  other  conversation  with  the  passen- 
ger. I  got  on  the  front  end  of  the  car,  the 
plaintiff  on  the  rear  end.  Tbe  plaintiff 
was  at  the  freight  platform  when  I  saw 
him.  He  said  nothing  to  me  of  being  in- 
jured. Cross-Examlnation.  I  told  the 
plaintiff  that  I  would  not  stop  any  more 
after  starting.  When  I  got  on  the  train  I 
felt  no  Jerk  more  than  common.  I  think 
that  I  can  state  positively  the  train  did 
not  jerk.  To  tbe  best  of  my  recoUectioD 
Jt  did  not.  I  never  saw  posted  any  rule 
that  passenger  coach  on  tbe  local  freight 
would  not  stop  at  the  passenger  plat- 
form." 

John  E  Bud  well,  a  witness  for  tbe  de- 
fendapt,  testified :  "I  am  agent  of  the  de- 
fendant at  Macon,  and  have  been  since 
August.  1^2.  The  pa^enger  coach  on  the 
local  freight  train  stops  at  no  particular 
place.    1 1  does  not  pull  up  to  tbe  .passen- 

fer  platform  for  passengers  to  get  on.  I 
aye  sold  tickets  to  tbe  plalntitf  to  go  as 
a  passenger  on  the  local  freight  train  be- 
fore tbe  accident.  I  remember  the  day  tbe 
plaintUt  claims  to  have  been  injured.  I 
saw  there  at  the  time  Browne,  J.  L.  Cole- 
man, Lassiter,  and  the  train  hands.  I  did 
not  see  Mr.  Fisher  there.  The  train  came 
there  a  little  late,  and  after  loading  tbe 
train,  wtilcb  took  some  fifteen  minutes, 
plaintiff  said  that  he  wanted  to  go  on 
that  train.  Tbe  conductor  said  ip  plain- 
tiff that  if  he  wanted  to  go  p^  '^liat  train 
he  had  better  get  on.  The  passage- way 
between  the  po^it  where  plalqtiff  was  and 
the  passenger  coach  was  in  koo4  condi- 
tion.   There  were  no  obstructions  in  the 
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way.  Crofl8.Bzamii)ed.  I  bave  freqaent- 
ly.  prtor  to  the  time  of  the  alleged  acci- 
deot.  sold  tickets  to  tbe  plaiutllf  to  travel 
on  the  local  {relgbt  train.  On  tbese  occo- 
alons  I  cannot  state  poBitively  that  tbe 
passenger  coacb  did  not  pull  up  to  the 
paBsenger  platlorm.  I  bad  no  conversa* 
tlon  with  tbe  plaintiff.  Redirect.  It  tbe 
paaaenger  coach  was  ever  at  any  time 
stopped  at  tbe  paasengM'  platform  for  tbe 
plaintiff,  I  have  no  recollection  of  it. " 

J.  L.  (;<»leman,  a  witness  for  tbe  defend- 
nat,  testibed :  "  I  am  a  Inercbant,  and  live 
at  Macnn.  I  remember  tbe  time  that 
plcdntltt  says  that  be  was  hart.  I  saw 
tbe  plaintiff  get  on  tbe  train.  Jt  was 
moving  as  fast  as  an  ordinary  roan  would 
run.  I  did  not  see  Robert  Fisher  there. 
I  saw  Bodwell,  tbe  conductor,  the  plain- 
tiff, and  the  train  bands.  Plaintiff  appar- 
ently got  on  tbe  train  ^ery  well.  I  did 
not  see  him  stumble.  Cross-Examination. 
I  cannot  swear  that  Fisher  was  not  at 
Macon  that  day.  I  did  not  see  him  there, 
and  If  be  had  been  there  I  thinic  that  I 
wonld  have  sepn  him.  When  plaintiff  got 
on  tbe  train  it  was  going  at  a  right  good 
rate  of  speed.  He  bad  bis  valise  in  bis 
band  when  he  got  on  tbe  train." 

B.  O.  Rlggan,  a  witness  for  tbe  defend- 
ant, testified :  "I  live  at  Macon,  and  my 
business  is  that  of  a  liquor  dealer.  Recol- 
lect the  day  tbe  plaintiff  was  said  to  have 
been  hurt.  I  saw  the  plaintiff  in  my 
whisky  shop  on  that  day.  He  was  drink- 
ing. I  sold  him  two  drinks,  which  be 
took,  cmd  two  quarts  of  whisky.  This 
was  before  the  train  left.  Cross-Bxamina- 
tion.  I  had  taken  a  drink  that  day.  He 
put  tbe  two  quarts  of  whisky  in  bis  va- 
lise." 

Richard  Harris,  a  witness  for  the  defend- 
ant, testified :  "  I  live  at  Macon,  and  am 
employed  to  pomp  water  for  tbe  defend- 
ant. I  saw  tbe  plaintiff  on  tbe  day  o(  tbe 
alleged  accident.  He  came  In  tbe  pump- 
bouse  where  I  was  at  work,  and  drank  a 
half  a  pint  of  whisky  at  two  drinks." 
There  was  evidence  Introduced  for  the 
plaintiff  that  be  was  not  under  the  influ- 
ence of  liquor  on  that  day. 

The  following  prayers  for  Instruction 
were,  among  others,  submitted  by  defend- 
ant: (1)  That  there  la  no  evidence  of  neg- 
ligence, and  the  ]nry  will  answer  tbe  first 
issue,  "No."  This  was  refused,  and  the 
defendant  excepted,  and  assigned  the  re- 
fusal as  error.  (2)  That  upon  the  whole 
evidence  the  plaintiff  has  contributed  by 
bis  negligence  to  tbe  Injury,  and  thejury 
will  answer  the  second  question,  "Yes." 
This  was  refused,  and  tbe  defendant  ex- 
cepted, and  assigned  such  refusal  as  error. 
(12)  That  if  tbe  Jury  believe  from  tbe  evi- 
dence that  tbe  plaintiff  was  under  the  In- 
fluence of  liquor  when  tbe  accident  oc- 
corred,  and  for  that  reason  was  not  as 
well  able  to  provide  for  bis  safety,  and  that 
the  accident  would  not  have  occurred  bad 
tbe  plaintiff  been  entirely  sober,  then  be  has 
contributed  to  the  injury,  and  thejury  will 
answer  tbe  second  issue,  "Yes."  This 
was  not  given  in  thlsform,  and,  as  tbe  de- 
fendant contends,  not  in  substance,  and 
tbe  defendant  excepted,  and  assigned  tbe 
sameas  error.  (18)  Thateveniflthadbeen 
the  duty  of  tbe  defendant  to  stop  its 
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trains  at  tbe  platform,  and  although  tbe 
Jury  sbonld  find  that  It  failed  in  that  du- 
ty, yet  the  plaintiff  was  not  justifled  in 
attempting  to  board  tbe  moving  train, 
but  be  should  have  remained  at  tbe  sta- 
tion. That  by  attempting  to  board  the 
movlngtrain  the  plaintiff  took  all  tbe  risk 
of  injury,  and  cannot  recover  In  this  ac- 
tion. This  was  refused,  and  tbe  defend- 
ant excepted,  and  assigned  tbe  same  as 
error.  So  much  of  the  other  lustruction 
asked,  and  that  given  instead  of  it,  as  are 
material,  will  be  found  Incorporated  in 
tbe  opinion  of  tbe  court.  There  was  a  ver- 
dict for  the  plaintiff,  and  the  defendant 
appealed. 

Batchelor  4  Derereax,  for  appellant. 
W.  E.  Boors,  for  appellee. 

Atbrt,  J.,  (after  staMag  tbe  Acta  aa 
above.)  At  tbe  request  of  tbe  defendant, 
the  court  instructed  the  jury  that  tbe  fail- 
ure lUDd  refusal  of  tbe  conductor  to  cause 
its  passenger  coacb,  attached  to  its  freight 
train,  to  be  drawn  up  to  a  point  opposite 
the  passenger  platform,was  not  negligence. 
Tbe  plaintiff  did  notexcept,and  Itls insist- 
ed that  the  question  whether  it  was  a  rea- 
sonable regulation  to  require  passengers 
to  get  on  board  the  train  at  a  point  so  re- 
mote from  the  place  used  for  passenger 
trains  is  now  so  far  eliminated  in  tbe  dis- 
cnssion  of  the  defendant's  appeal  that  it 
cannot  be  considered,  even  in  determining 
whether,  on  tbe  one  band,  there  was,  as  in- 
sisted by  tbe  defendant,  no  evidence  of  negli- 
gence on  tbe  part  of  Its  agents  or  servants, 
or  whether,  on  tbe  other,  there  was  undis- 
puted testimony  showing  that  tbe  proxi- 
mate cause  of  tbe  plain  tiff's  injury  was  his 
own  contributory  negligence.  This  case 
must  be  dlstingnlsbed  from  Rose  v.  Rail- 
road Co.,  lOe  N.  C.  168, 11  8.  E.  Rep.  626, 
and  Pickens  v.  Railroad  Co.,  104  N.  C.  812, 
10  S.  E.  Rep.  566,  because  the  defendant 
company  relies,  among  others,  npon  two 
exceptions,  tbe  consideration  of  either  of 
which  necessarily  involves  a  review  of  all 
of  tbe  evidence  tending  to  show  negli- 
gence on  the  part  of  tbe  defendant  com- 
pany. Wecannot  determine  wbutber  there 
was  any  evidence  of  negligence  on  the 
part  of  tbe  defendant,  and  eliminate  from 
the  discussion  tbe  question  whether,  in 
the  exercise  of  ordinary  care,  the  passenger 
coach  should  have  been  drawn  up  to  tbe 
platlorm,  because  the  plaintiff  contends 
that  the  court  should  have  instructed  tbe 
jury  that  the  defendant  was  negligent  in 
falling  to  give  passdugers  an  opportunity 
to  get  on  at  tbe  platlorm.  In  passing 
upon  tbe  other  exception,  also,  it  Is  Insist- 
ed for  the  plaintiff  that,  though  ft  may 
have  appeared  that  be  was  negligent  in 
waiting  till  the  train  was  in  motion  be- 
fore attempting  to  get  on  it,  still  the  in- 
jury would  have  been  avoided  if  tbe  pas. 
senger  coach  had  been  stopped  at  tbe  sta- 
tion. Deans  v.  Railroad  Oo.,  107  N.  C.  — , 
ante,  77.  In  both  of  the  cases  mentioned, 
tbe  exceptions  considered  were  addressed 
to  questions  growing  out  of  particular 
portions  of  the  testimony,  not  to  the 
whole  of  it,  and  raised  only  tbe  point 
whether  there  was  undue  force  used  u>  ex- 
polling  a  passenger. 

It  was  not  an  onreasonable  regulation 
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of  the  company  to  require  paBsengera  to 
be  received  npon  a  eoaeb  attached  to  a 
frelKbt  train  at  some  point  other  than  the 
station  or  platform,  from  which  they  nao- 
ally  enter  its  passenger  cars,  constitnting 
a  part  of  its  passenger  trains;  but  the 
space  or  route  ordinarily  traversed  from 
the  office,  where  the  ticket  is  procured,  to 
the  place  appointed  for  embarking,  should 
be  kept  in  sate  condition  (or  transit,  and 
passengers  have  a  right  to  act  upon  the 
presumption  that  such  way  may  be  trav- 
ersed without  danger  due  to  Its  defects. 
2  Wood,  By.  Law,  p.  1128,  $  306;  Hulbert 
V.  Bailruad  Co.,  40  N.  Y.  14fi;  Green  v. 
Ballroad  Co.,  11  Hun,  883.  Our  statute 
(Code,  S  1968)  is,  in  so  far  as  it  affects  this 
question,  an  affirmance  of  the  general 
principle,  as  it  requires  railroad  compa- 
nies to  run  their  trains  of  cars  for  the 
transportation  of  passengers  and  proper- 
ty at  regular  times,  to  be  fixed  by  pahllc 
notice,  and  carry  such  passengers  as  shall 
be  offered,  "within  a  reasonable  time,"  at 
"  the  place  of  sta  rting,  the  junctions  of  oth- 
er roads,  and  the  usual  stopping  places  es- 
tablished for  receiving  and  discharging 
way  passengers  and  freights  for  that 
train.  *  In  the  plainest  terms,  the  law  rec> 
ugnlses  therightof  the  com  panics  to  deter- 
mlnetheir  places  of  recelvlngand  discharg- 
ing passengers  for  each  train,  subject  only 
to  the  proviso  attached  by  law,  to  which 
we  have  adverted.  It  the  plaintiff's  Injury 
was  not  caused  by  the  failure  of  thedetend- 
ant  to  use  ordinary  care  in  looking  after 
the  condition  of  the  way  from  the  ticket- 
office  to  the  cars,  it  incurred  no  liability 
by  refusing  to  receive  the  plaintlO  at  the 
platform. 

The  general  rule  is  that  passengers  who 
are  Injured  while  attempting  to  get  on  or 
oft  a  moving  train  cannot  recover  for  the 
Injury.  Phillips  v.  Ballroad  Co.,  49  N.  Y. 
177 ;  2  Beach,  By.  I>n  w,  (  9S7.  But  of  course 
this,  like  all  other  general  rules,  is  subject 
to  some  exceptions.  Where  a  train  Is 
stopped  at  a  station,  and,  after  passen- 
gers are  told  to  go  aboard,  it  Is  suddenly 
started  before  they  have  had  time  to  do 
no,  and  when,  without  unreasonable  de- 
lay, they  are  trying  to  get  upon  it.  It  a 
passenger  who  Is  In  the  act  of  getting 
upon  the  platform  Is  Injured  by  the  sud- 
den Jerk  of  starting,  without  a  signal,  the 
court  may  submit  the  question  of  negli- 
gence to  the  Jury.  But  the  company  Is 
under  no  obligation  to  delay  the  depart- 
ure of  the  train  beyond  the  usual  time,  be- 
cause a  passenger  has  purposely  or  negli- 
gently deterred  getting  on  it  till  the  last 
momept,  though  be  has  had  abundant 
time  to  do  so  while  it  was  standing  stUl. 
Thomp.  Carr.  p.  226,  S 16.  In  running  Its 
trains,  the  officers  of  a  company  ought 
always  to  be  mindful  of  the  tact  that,  in 
order  to  insure  the  safety  and  subserve  the 
Interests  of  Its  patrons,  and  accomplish 
the  ends  (or  which  it  was  created,  the  cor- 
poration must  move  Its  trains,  as  far  as 
possible,  regularly  and  systematically. 
Hence  the  statute,  which  we  have  already 
cited,  affirms  another  common-law  princi- 
ple In  limiting  the  obligation  to  receive 
passengers  to  those  who  are  offered  or 
offer  themselves  within  reasonable  time. 

The  company  would,  In  any  event,  be 


liable  tor  an  Injury  wantonly  or  purposely 
Inflicted  by  Its  officers.  If  the  conductor 
saw  the  plalntIB  approaching  the  train  at 
his  suggestion  or  Invitation,  and  pur- 
posely gave  the  signal  to  move,  when  be 
was  in  the  act  of  ascending  the  steps  of  the 
platform,  the  company  was  liable  (or  any 
injury  sustained  by  the  latter.  But  when 
the  train  had  been  stopped  tor  the  usaal 
time,  unless  the  number  of  passengen  who 
debarked  or  embarked  at  the  station  was 
so  great  as  to  require  a  longer  stop  In  order 
to  insure  the  safety  of  its  patrons,  tbecon- 
ductor,  though  he  had  told  a  dilatory  pas- 
senger that  he  must  get  on  at  a  certain 
point,  was  not  bound,  m  order  to  relieve  the 
company  of  liability,  to  look  after  bis  move- 
ments, and  refrain  from  giving  the  signal 
to  the  engineer  to  move,  untfl  assured 
that  he  was  seated  on  board  the  train. 

A  portion  of  the  Instruction  that  the  de- 
fendant prayed  the  court  to  give  was  as 
follows :  "  (8)  That  if  the  Jury  shaU  believe 
that  the  cars  ol  the  driendant  stopped  at 
the  station  long  enough  for  the  plalntlll 
to  have  gotten  on  board  while  they  wwe 
stationary,  and  that  the  passage-way 
from  the  depot  building  to  the  car  was 
open  and  safe,  and  that  Instead  ot  getting 
on  the  car  the  plalntlll  loitered  around  the 
station  until  the  ears  were  in  motion,  and 
then  attempted  to  get  on  them  while  the 
train  was  going  as  test  or  taster  than  a 
man  could  walk,  then  he  has  contributed 
to  bis  Injury,  and  the  Jury  will  answer  the 
second  issue,  'Yes.*  '  This  was  not  given 
in  this  form,  and  the  defendant  excepted, 
because  it  contends  that  It  was  not  sub- 
stantially given,  and  assigns  the  same  as 
error.  "  (4)  That  while  getting  on  a  mov- 
ing train  Is  not  negligent  under  all  circum- 
stances, yet  the  plaintiff  must  show  that, 
under  the  circumstances,  it  did  not  appear 
dangerous,  and  must  also  show  some 
good  reason  tor  doing  so,  and  tor  not  get- 
ting on  the  train  while  It  was  stationary.  * 
This  was  refused,  and  the  defendant  ex- 
cepted, and  assigned  the  same  as  error. 
"(6)  That  there  is  no  evidence  in  this  case 
of  such  facts  and  circumstancea  as  would 
warrant  the  plaintiff  In  getting  on  the 
moving  train."  This  was  refused,  and 
the  defendant  excepted,  and  assig^ned  such 
refusal  as  error. 

In  lieu  of  the  charge  asked,  the  lodge 
instructed  the  Jury  as  follows:  "It  yon 
should  find  from  the  evidencethat  the  con- 
ductor of  this  train  was  told  by  the  plain- 
tiff that  he  wished  to  go  on  that  trahi, 
and  that,  upon  being  so  told  by  the  plain- 
tiff, he.  the  conductor,  told  him  to  go  and 
get  upon  the  passenger  coach;  that  there- 
upon the  plaintiff  proceeded  to  do  as  di- 
rected, but  before  he  could  get  to  and  on 
the  coach  the  conductor  signaled  the  en- 
gineer to  go  ahead,  and  the  train  wb« 
thus  put  in  motion  before  the  plaintiS 
could  get  on  the  coach,  and  the  plalntlll 
was  Injured  in  tfaeattempt  to  get  on,— ^tben 
the  defendant  wonld  be  gnUty  of  negli- 
gence. (To  this  charge  the  defendant  ex- 
cepted, and  assigned  the  same  for  error.) 
It  was  the  duty  of  the  defendant  to  stop 
Its  train  at  the  depot  a  sufficient  time  to 


enable  passengers  to  get  on  11a  passenger 
coach,  but,  it  the  defendant's  train  had  al- 
ready been  at  the  depot  a  suffldoit  tlmt 
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for  this  parpoae,  it  waa  not  ander  aus 
l^al  obligation  to  remain  any  longer  for 
tlila  parpoae,  although  paaaengera  might 
arrive  and  give  notice  of  an  intention  to 
get  on  board.  If  yoa  ahould  find  tliat  the 
defendant'a  train,  having  been  at  Macon 
depot  a  aufflclent  time  to  take  on  paaaen- 
gera, Dpon  the  plalntitt'a  notifying  the 
coudoetor  that  he  deaired  to  take  passage 
on  tbia  train,  the  conductor  told  him  that 
he  would  not  delay  or  atop  the  train,  and 
thereupon  gave  the  aig^al  for  the  train 
to  move,  then,  nothing  elae appearing,  the 
defendant  would  not  be  guilty  of  negU- 
gence.  It  you  should  find  from  the  evi- 
dence that  the  plaintiff  got  on  the  coach 
under  the  direetiona  ot  the  conductor,  and 
alter  getting  on  the  platform  uf  the  coach 
waa  injured  by  a  auddeu  and  unuaual  Jerk- 
ing, then  the  defendant  would  be  guilty  of 
negligence.  (To  thla  charge  the  defendant 
excepted, and  aaaigned  the  ftame  aa  error.) 
If  you  find  from  the  evidence  that  the  con- 
tlnctor  directed  the  plaintiti  to  get  on  the 
moving  train,  then,  U  the  plaintiff  waa  in- 
jured in  obeying  anch  Instrur.tionii,  the 
<IefoDdant  waa  guilty  of  aegligonce.  (To 
tbia  Inatmction  the  defendant  excepted, 
and  aasigDed  the  aame  aa  error.)  If  the 
jury  should  find  that  the  plaintiff  waa 
injured  while  attempting  to  get  on  a 
moving  train,  then  the  plaintiff  la  guilty  of 
contributory  negligence,  unlesa  the  jury 
shall  find  that  the  conductor  of  the  def^id- 
ant  directed  him  to  do  ao,  or  nuleaa  they 
shall  find  that  there  waa  no  aucb  appar- 
ent danger  aa  would  prevent  a  prudent 
and  aenaible  man  from  ao  attempting  to 
get  on.  (To  the  qnaliflcationa  to  ttata 
charge  the  defendant  excited,  and  aa- 
aigned the  aame  as  error.) " 

We  think  that  there  was  error  in  the  fail- 
ure of  the  court,  in  response  to  the  request 
of  the  defendant,  to  present  clearly  to  the 
jury  the  well-established  principle  that, 
after  holding  the  train  long  enough  to  dis- 
embark and  receive  paaaengera,  the  con- 
ductor waa  not  bound  to  look  to  the  aaf&- 
ty  of  the  plaintiff,  (though  be  may  have 
told  him  be  ought  to  get  on,)  and  to  de- 
lay giving  the  algnal  till  be  aaw  the  plain- 
tiff enter  the  coach.  The  company  would 
have  been  liable  onqnestionably  If  the  invi- 
tation of  thecuQductor  to  get  on  the  train 
had  been  extended  when  the  train  was  al- 
ready in  motion,  Instead  of  before  giving 
the  signal  to  leave  at  the  usual  time.  It 
Is  equally  clear  that  the  jury  might  have 
been  misled  by  the  statement  of  the  law  in 
reference  to  contributory  negligence  by  the 
court.  The  judge  should  have  told  them, 
as  requested,  that  the  fact  of  getting  on  a 
moving  train  was,  as  a  general  rule,  ev- 
idence of  contributory  negligence,  and 
that  proposition  should  have  been  stated 
without  qnallfleatlon  other  than  auch  aa 
ivas  manifSatly  auggeeted  by  and  applica- 
ble to  the  evidence  In  the  ectae  at  bar.  3 
Beacb.  By.  Law.  S  967 ;  3  Wood,  By.  Law, 
IIM;  Whart.  Neg.  §  869.  From  the  plain- 
tiff's own  teetimony  it  appears  that  he 
^as  first  warned  by  Bodwell,  the  defend- 
Milt's  agent,  to  get  on  the  train,  and  noti- 
fied that  It  would  leave  soon,  but.  Instead 
of  acting  on  the  suggestion  of  the  agent, 
be  manifested  a  diaposltion  to  stand  upon 
blM  supposed  legal  rights.  The  conductor. 


Lasaiter,  then  said,  according  to  plaintitTs 
own  atatemeut,  that,  if  be  "rode  on  that 
train,  he  would  have  to  go  where  the  pas- 
sengercoacb  wasthenstauding. "  Thislan- 
guage  could  not  be  fairly  coustrued  as  a 
command  to  get  on  the  train,  but  It  was 
simply  a  warning  that  he  must  com  ply 
with  the  regulation  "if  he  rode  on  that 
train. "  The  plaintiff  was  prima  facie  nes- 
llgant  in  getting  upon  a  moving  train,  and, 
in  ordertorellevehimselfof  theoaasplaced 
upon  him,  ought  to  have  shown  either 
that  be  went  in  obedience  to  an  unequivo- 
cal invitation  or  command  to  get  upon 
a  train  not  standing  still,  but  already  In 
motion,  and  in  obeying  the  order,  or  accept- 
ing the  invitation,  he  did  not  expose  him- 
self to  manifest  danger,  or  that  the  con- 
ductor did  not  stop  at  the  station  a  suffi- 
cient time  to  allow  passengers  to  get  on 
and  off.  Whart.  Neg.  $  889.  After  admit- 
ting that  he  got  upon  a  moving  train,  the 
burden  was  upon  the  plaintiff  to  bring 
himself  under  some  exception  to  the  gen- 
eral rule  that  such  conduct  is  contribu- 
tory negligence,  and  will  be  deemed  the 
proximate  cause  of  any  injury  received  In 
doing  BO.  Malnom  v.  Bailroad  Co.,  106  N. 
C.  63. 11  S.  B.  Bep.  187;  3  Wood.  By.  Law, 
p.  1126,  S  805 ;  3  Beach,  By.  Law,  aupra ; 
Chambers  v.  Bailroad  Co.,  91  N.  C.471; 
Smith  V.  Bailroad  Co.,  99  N.  a  241,  5  S.  E. 
Beo.  896. 

Upon  the  plaiutlff'a  own  testimony,  or 
upon  a  review  of  the  whole  testimony, 
them  is  no  such  evidence  of  a  command  as 
to  warrant  the  charge  given  by  the  court, 
or  to  go  to  the  jury  as  tending  to  show 
that  the  injury  was  not  caused  by  the 
plaintiff's  own  negligence  In  getting  upon 
the  train  while  In  motion.  There  la  no  tes- 
timony tending  to  show  that,  by  the  ex- 
ercise of  ordinary  care,  the  defendant 
could  have  prevented  or  avoided  the  in- 
jury. If  it  were  necessary,  we  might  rest 
our  ruling  upon  the  additional  ground 
that  the  instruction  given  to  the  jury  in 
reference   to   the    question    whether   the 

glalntifl's  injury  was  proximately  caused 
y  intoxication,  and  consequent  inability 
to  get  upon  the  car  with  bis  valise  In 
hand,  was  not  fully  responsive  to  the  re- 
quest of  defendant.  But  it  Is  unnecessary 
to  discuss  that  question,  as  it  is  to  advert 
to  the  exception  that  there  was  no  evi- 
dence to  warrant  the  charge  predicated 
upon  the  ground  that  the  Injury  might 
have  been  caused  by  an  "unusual  jerk  "  In 
starting  the  train.  There  was  error  for 
which  a  new  trial  must  be  granted. 


Piedmont  Cvob  v.  Commonwkalth. 

{Supreme  Count  of  Appeale  of  Virginia.    March 
19,  1891.) 

ImoxiOAmre  Liquobb— Liokibb— Saum  at  Club. 
A  olnb  kept  liquors  In  its  rooms,  which 
were  dispensed  to  Ita  members,  who  paid  money 
therefor  which  was  nsed  in  replenishing  the 
stock,  and  which  was  in  fact  Inaaffloient  for  the 
panxise.  The  liquors  were  for  the  ezolnslve  use 
of  ue  members  and  their  invited  guests,  and  no 
person  not  a  member  was  permitted  to  pay  tor 
drinks.  Held,  that  the  olnS  was  not  required  to 
pay  a  license,  under  Acts  Va.  1889-9U,  p.  243  et 
seq..  providing  that  no  person,  aasoclatTon,  etc., 
shall  mia.  ardent  spirits  without  a  license,  and 
that  "any  person,  olnb,  or  oarporattmi,  desiring 
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to  carry  on  the  business  of  s  x«taU  llqnor  mer- 
^ant,  and  also  that  of  a  bar-room, "  shall  obtain 
a  separate  license  for  each,  etc. 

Kirkpatiiek  A  Blackford,  tor  plainttB  In 
error.  R.  Taylor  Scott,  Atty.  Gen.,  for 
the  Commonwealth. 

Lewis,  P.  Tbla  in  a  writ  of  error  to 
a  Judgment  of  tbe  corporation  court  of  the 
dty  of  Lynchburg,  In  a  prosecution  against 
the  Piedmont  Club  for  selling  liquor  with- 
out a  llGense.  The  facts,  as  agreed  at  the 
trial  and  stated  in  tbe  bill  of  exceptions, 
are  as  follows:  The  club  is  a  chartered 
organisation,  having  among  its  objects 
the  promotion  of  social  intercourse,  the 
maintenance  of  a  library,  reading-rooms, 
etc.  Its  administration  is  confided  to  a 
board  of  governors,  consisting  of  10  mem- 
bers, elected  by  the  stodcholders.  No  one 
can  be  elected  a  member  of  the  club  who  is 
nnder  the  age  of  21  years.  The  initiation 
fee  for  persons  resident  in  the  city  of 
Lynchburg  is  $26,  and  the  regular  annual 
dues  are  fSO;  non-resident  members  pay 
$26  per  annum.  Any  meitaber  may  invite 
persons  not  residing  In  tbe  city  to  visit 
the  club,  and  to  non-residents  its  bospltali- 
ties  may  tie  extended  by  tne  president  for 
10  days,  but  in  no  case  is  a  visitor,  or  any 
person  not  a  member  of  tbe  club,  permit- 
ted to  pay  for  either  food,  drink,  or  other 
privileges  of  the  club.  No  betting  of  any 
kind  Is  permitted.  No  open  bar  is  permit- 
ted, nor  is  a  member  permitted  to  "  treat" 
another  member,  or  in  any  wise,  directly 
or  indirectly,  pay  any  expense  be  may 
incur.  No  wine  or  other  liquor  can  bef  nr> 
nisbed  to  members  or  visitors  on  Sunday, 
except  as  an  accompaniment  of  a  regular 
meal  in  the  dining-room.  No  games  of 
any  kind  are  permitted  on  Sunday.  The 
club  rents  and  fnroiHhes  a  large  house, 
and  keeps  its  own  servants.  A  large  num- 
ber of  its  members  make  (he  club-house 
their  home,  except  for  lodging,  taking  all 
their  meals  there,  and  spend  much  of  their 
time,  when  not  engaged  in  business,  in  its 
parlors,  library,  and  reading-rooms.  A 
number  of  papers  ahd  periodicals  are 
taken,  and  a  general  library  is  being  ao- 
enmulated.  Tbe  club  keeps,  besides  all  tbe 
usuul  articles  of  food,  which  are  served  in 
its  dining-rooms,  a  small  stock  of  liquors, 
which  are  dispensed  to  its  members  by  its 
steward  and  other  servants,  at  prices  fixed 
by  the  board  of  governors.  The  prices 
are  so  fixed  that  they  shall,  as  nearly  as 
practicable,  cover  the  actual  cost  of  tbe 
articles  furnished  to  the  members  for  their 
comfort  and  convenience,  and  do  not  make 
a  profit  to  the  club.  The  money  so  re- 
ceived is  paid  Into  the  general  fund  of  the 
club,  and  Is  reinvested  in  like  articles, 
which,  again,  are  dispensed  to  the  mem- 
bers. The  receipts  from  these  articles  so 
dispensed  nre  not  sufficient  to  reimburse 
the  club  for  tbe  outlays  necessary  for  their 
purchase  and  cost  of  service,  and  the  de- 
ficiency has  to  be  made  good  out  of  the 
funds  derived  from  initiation  tees  and 
monthly  dues.  Upon  these  facts  the  jury 
found  a  verdict  ol  guilty,  which  the  cor- 
poration court  refused  to  set  aside,  and 
entered  Judgment  for  the  fine  assessed. 

The  statute  provides  that  "no  person. 
Corporation,  company,  firm,  partnership. 


or  association  shall,  within  tbe  limits  of 
this  BtHte,  engage  in  the  business  of  recUty- 
lug, "  etc,  "  or  sell,  or  offer  to  sell, "  ardent 
spirits,  etc.,  without  first  having  obtained 
a  license  therefor.  And  it  is  further  enact- 
e<l  that  "amy  person,  club,  or  corporation 
desiring  to  carry  on  the  business  of  a  re- 
tail liquor  merchant,  and  also  that  of  a 
bar-room,  shall  obtain  a  separate  license 
for  each,"  etc.  Acts  1889-9U.  p.  242  et  seq. 
The  question  to  be  determined  Is  whether, 
upon  the  tacts  above  stated,  the  defendant 
club  was  guilty  of  selling  llgaor.  wltbin 
the  meaning  of  the  statute.  The  qaeatlon 
is  of  first  impression  In  this  state,  bat 
we  entertain  no  doubt  that  the  case  is 
with  the  defendant;  that  is  to  say,  that 
there  has  been  no  sale,  within  the  meaning 
of  the  Htatate.  Every  statute  la  to  be  eon- 
stnied.  If  possible,  according  to  the  Inten- 
tion of  the  legislature,  and  criminal  stat- 
utes are  to  be  construed  strictly.  Harris' 
Case,  81  Ya.  240.  In  tbe  present  case  it  is 
conceded  that  the  defendant  club  Is  a  bona 
Ode  club,  organised  for  the  purposes  men- 
tioned in  Its  charter,  and  not  as  a  mere 
device  resorted  to  as  a  means  of  eradlng 
the  law.  None  bat  members  or  invited 
guests  are  entitled  to  the  privileges  of  tbe 
club,  and  no  person  not  a  member  of  the 
club  is  permitted  to  pay  for  either  food  or 
drink  or  other  refreshments  dispensed  by 
the  club.  The  moneys  received  for  all 
HqDom  so  dispensed  go  Into  the  general 
fund,  which  are  again  used  for  replenish- 
ing the  stock.  No  profit  is  made  on  tbe 
liquor.  In  fact,  the  receipts  from  that 
source  are  not  sufficient  to  reimbarse  tbe 
elab  for  the  cost  of  the  liquors  and  of  serv- 
ing them.  The  liquors  so  purchased,  as 
already  stated,  are  for  the  exclusire  ase 
of  the  members  of  the  club  and  tbdr  iorf  t- 
ed  guests,  and  what  is  complained  of  as 
an  unlawful  selling  In  the  present  case  is, 
we  think,  nothing  more  than  an  equitable 
mode  by  which  the  cost  of  the  Uqoor  need 
by  members  of  the  club  is  divided  among 
them  in  proportion  to  the  quantity  which 
each  member  uses.  This  was  the  view 
taken  by  the  supreme  court  of  Teonessee 
in  a  case  the  facts  of  which  were  very  sim- 
ilar to  those  of  the  case  at  bar.  Tbe  eoart 
said :  "It  cannot  be  controverted  tbat  tbe 
club  would  have  a  right  to  parebaae  and 
keep  liquors  at  its  club-rooms  for  tbe  ose 
of  its  members,  and  to  distribute  tbem  In 
any  method  it  might  deem  proper,  and  to 
raise  funds  tor  the  purpose  of  replenishing 
by  assessments  upon  the  members,  and 
the  mode  adopted  of  the  form  of  a  sale 
alone  to  its  members  of  such  a  quantity 
for  so  much  money  can  be  nottalni;  more 
than  a  mode  adopted  of  assosainK  each 
member  in  proportion  to  tbe  amoant  be 
consumes,  and  cannot  bo  distingnlsbed  la 
principle  from  that  adopted  In  one  of  the 
cases  referred  to,  of  issuing  checks  to  «ech 
member,  which  entitled  him  to  so  moch 
liquor  each,  according  to  the  amoant  of 
money  he  contributes."  Tennessee  Club 
V.  Dwyer,  11  Lea,  462.  To  the  same  eOeet 
is  Selm  V.  State,  66  lid.  668.  See.  also. 
Oraff  V.  Evans,  8  Q.  B.  DIv.  STS;  Com.  v. 
Pomphret,  137  Mass.  664;  11  Amer.  ft  Eng. 
Enc.  Law,  p.  727.  Besides  these,  a  nnn^ 
ber  of  cases  were  cited  at  the  bar,  bat  wa 
deem    it  unneceisarj  to  comment  npo* 
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them.  The  cnae  depends  npon  the  trne 
'CouHtmctloD  of  our  own  statute,  and  we 
are  clearly  of  opinion  that  If,  In  the  prce- 
«nt  case,  there  can  be  said  to  have  been.  In 
the  strictest  or  most  technical  sense,  a 
sale  at  all,  It  was  not  each  a  sale  as  Is  con- 
templated by  that  statute.  The  defendant 
club,  in  dispensing  liquors  to  or  at  the  ex* 
penae  of  its  own  members,  was  not  en- 

f^aged  in  carrying  on  the  business  of  Bali- 
ng liquor,  and  a  liquor  license  is  required 
of  those  persons  only  who  sell  or  offer  to 
sell  liquor  as  a  business.  The  Judgment 
mast  therefore  be  reversed,  and  the  case 
remanded  for  a  new  trial. 


Roche  et  al.  v.  Jonks,  Sergeant,  et  al. 
iawpitmt  Oowrt  of  AmpecOt  of  Firpfnia.   Martdi 

MnnoiPAi.  CoBPOKATioira— LiOBmn— Da  Facto 
Omcsxs. 

L  Const  Vs.  art  6,  I  30,  prorlding  tlist  all 
dty,  village,  and  town  offloers,  whose  election  or 
appointment  is  not  provided  for  by  the  oonstitn- 
tion,  shall  be  elected  by  the  electors  of  saoh 
cities,  towns,  and  villages,  or  appointed  by  saoh 
authorities  as  the  general  assembly  shall  desig- 
nate, is  merely  enabling,  and  does  not  i>rohibit 
the  legislataiw,  on  Incorporating  a  town,  trom 
appointing  officers  antil  an  election  is  held. 

2.  CounoUmen  of  a  town  appointed  by  its 
charter,  who  enter  npon  and  perform  the  dnties 
of  their  office,  are  de  /ooto  ofBoers,  and,  thongh 
the  charter  be  nnconstitutional,  their  acts  in  levy- 
ing a  license  tax,  as  authorized  by  it,  are  bind- 
ing. 

8.  Where  a  town  coonoilman,  after  moving 
teyond  the  oorparate  limits,  continues  to  act,  he 
is  a  de  facto  officer,  and  his  acts  as  suoh  are 
valid. 

4.  Code  Vs.  1SS7,  %  6,  subd.  16,  provides  that 
the  word  "city"  shall  bis  construed  to  mean  a 
town  contalDlng  a  population  of  6,000  or  more, 
and  having  a  corporation    or    hustings    court 

Held,  that  section,  1016,  providing  that  officers 
provided  for  In  the  "charters  of  the  several  cities 
shall  be  elected  or  appointed  as  the  charters  may 
prescribe:  provided,  that  theoonncilmen  •  •  • 
of  each  ward  of  a  city  shall  be  chosen  by  the 
qualified  voters  of  such  ward,  "—does  not  apply 
to  a  town  which  has  less  than  5,000  population, 
and  no  corporation  or  hnstingB  court 

5.  Code  Vs.  1887,  %  lOtS,  giving  the  ooonoil 
«t  a  city  or  town  power  to  impose  a  license  tax, 
givee  them  the  power  to  fix  the  duration  of  the 
Roenae,  as  section  566,  prescribing  that  the  license 
year  shall  expire  on  the  80th  of  April  of  eadh 
year,  applies  only  to  state  licenses. 

Appeal  from  circuit  court,  Elisubetb 
City  county. 

Code  Va.  1887,  §  5,  subd.  16.  provides 
that "  the  word  '  city '  shall  be  construed  to 
mean  a  town  contaioing  a  population  of 
five  thousand  or  more,  and  having  a  cor- 
poration or  hustings  court. "  Section  1016 
provides:  "In addition  to  theo£9cers  men- 
tioned in  section  ninety-eight,  all  other 
officers  provided  for  in  the  charters  of  the 
several  cities  shall  be  elected  or  appointed 
as  the  said  charters  may  preHcribe :  pro- 
vided, that  the  councllmen  and  Justices  of 
«ach  ward  of  a  city  shall  be  chosen  by  the 
■qnalifled  voters  of  such  ward." 

M.  T.  Hu/fbes,  for  appellants.  A.  S. 
Segar,  tor  appellees. 

Fadntlerot,  J.  This  is  an  appeal 
from  a  decree  of  the  circuit  court  ot  Elisa- 
beth City  county,  pronounced  on  the  7th 
4lay  of  February,  1890,  in  a  chancery  cause 


In  which  the  appellants.  W.  W.  Bocbe  and 
others,  (licensed  liquor-dealers  under  the 
laws  of  the  state,)  are  complainants,  and 
I.  L.  Jones,  sergeant  of  the  town  of  Hamp- 
ton, Va.,  and  Jesse  S.  Jones,  treasurer  of 
said  town,  are  defendants.  The  prayer 
of  the  bill  was  to  restrain  and  perpetually 
enjoin  the  aforesaid  defendants  from  col- 
lecting the  license  tax  imposed  by  an  or- 
dinance uf  the  council  of  the  said  town  of 
Hampton,  passed  28tb  June,  1889.  An 
injunction  was  awarded,  according  to 
the  prayer  ot  tbe  bill,  on  the  17th  of  July, 
1889,  by  tbe  Judge  ot  the  corporation  court 
of  the  city  ot  Norfolk;  and  on  tbe  7th 
day  of  February.  1890,  the  circuit  court  of 
Elizabeth  City  county,  by  the  decree  ap- 
pealed trom,  dissolved  the  said  injunction, 
and  dismissed  the  bill  of  complainants. 

The  validity  ot  the  tax  is  assailed  be- 
cause it  is  alleged  that  the  fourteenth  sec- 
tion of  the  act  approved  May  23,  1887. 
entitled  "An  act  to  incorporate  tbe  town 
of  Hampton,"  which  reads  as  follows: 
"J.  S.  Darling  and  J.  W.  Bichardson, 
from  the  First  ward ;  A.  D.  Wallace  and 
James  McMinamin, trom  tbe  Second  ward; 
and  Luk3  B.  Phillips  and  John  W.  Will- 
iams, from  the  Third  ward,— are  hereby 
declared  and  appointed  councllmen  of  the 
said  town,  to  t>ie  qualified  as  preecribed 
by  law,  and  they  shall  constitute  the 
council  ot  said  town  until  their  successors 
are  elected  and  qualified."— Is  in  conflict 
with  that  portion  ot  the  twentieth  section 
ot  the  sixth  article  of  the  constitution  ot 
Virginia  which  provides  that  "all  city, 
town,  and  village  officers,  whose  election 
or  appointment  is  not  provided  for  by  this 
constitution,  shall  be  elected  by  the  elect- 
ors of  suoh  cities,  towns,  and  villages,  or 
of  some  division  thereof,  or  appointed  by 
such  authorities  thereof  as  tbe  general 
assembly  shall  designate."  This  assign- 
ment ot  error  is  not  well  taken.  Tbe  sec- 
tion is  merely  enabling,  and  plainly  in- 
tended to  apply  only  to  officers  to  be 
chosen,  under  the  constitution,  after  the 
municipal  government  became  fully  and 
regularly  established,  and  not  to  officers 
appointed  by  the  act  itself  to  perform  req- 
uisite duties  until  a  regular  election  could 
be  held.  Tbe  Richmond  Mayoralty  Case, 
19  Grat.  674. 

Tbe  legislature  created  the  office,  and  it 
existed  cfe  jure;  and  the  incumbents, 
named  and  appointed  by  tbe  act  itself  to 
start  and  put  into  operation  the  organiza- 
tion ot  the  town,  were  constitutionally 
appointed,  and,  so  tar  as  tbe  validity  ot 
their  acts  is  concerned,  they  were  clothed 
with  the  Insignia  and  authority  to  exer- 
cise the  powers  and  functions  of  their  ap- 
pointment. See  Norton  v.  Shelby  Co., 
118  U.  8.  444-447,  6  Sup.  Ct.  Rep.  1121,  and 
cases  cited;  Leach  v.  People,  (111.)  12  N. 
E.  Rep.  726;  Qark  v.  Town  ot  Easton, 
(Mans.)  14  N.  E.  Rep.  795.  It  is  contended 
that  section  14  of  the  said  act  ot  incorpo- 
ration Is  in  conflict  with  section  1016  ot 
the  Code  ot  1887,  which  applies  expressly 
and  only  to  cities  containing  a  population 
of  6,000  or  more,and  bavins  acorporatlon 
or  hustings  court,  and  cannot  apply  to 
the  town  of  Hampton;  but,  even  it  the 
contention  were  well  taken,  the  conflict 
could  not  aRect  tbe  validity  of  the  acts 
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<f«  tkoto  of  the  council  named  by  the  char- 
ter.  And  we  think  the  Intention  of  the 
leglHlatnre  Is  plain  to  provide,  by  the 
fourth  section  of  the  charter,  for  the  elec- 
tion of  the  regular  and  permanent  officers 
of  the  town;  and  by  the  fourteenth  tiec- 
tlon,  for  the  requisite  offlcers  until  sucli 
election  could  be  held.  The  fourth  objec- 
tion raised  is  that  the  tax  wus  levied  by 
less  than  a  two- thirds  vote  of  the  council, 
and  is  therefore  In  violation  of  the  require- 
ment of  section  1035  of  the  Code  of  1887. 
The  council  is  composed  of  six  members, 
four  of  whom  constitute  two-thirds.  Five 
members  were  present  at  the  meeting: 
which  passed  the  tax  ordinance,  four  of 
whom  voted  tor,  and  one  aisalnst,  the  or- 
dinance. It  ia  alleged  that  Councilman  A. 
D.  Wallace,  who  voted  for  the  ordinance, 
had,  about  two  weeks  before  its  passaKe, 
moved  his  residence  beyond  the  corporate 
limits  of  the  town,  and  had  thereby  va- 
cated bis  office  of  councilman,  and  that 
consequently  his  vote  was  a  nullity. 
But  this  is  a  non  aequitur,  as  Wallace  had 
continued  to  exercise  bis  office  as  coun- 
cilman, and  to  discbarge  its  fanctious, 
until  1st  July,  1889,  when  bis  successor 
qualified.  He  was  a  de  ftusto  councilman, 
and  bis  acts  as  such  were  valid  and  bind- 
ing. Montelth  v.  Com.,  16  Grat.  172;  Grif- 
fin's Ex'r  V.  Cunnineham,  20  Grat.  40; 
McCraw  v.  Williams, 38  Grat.  618;  Black w. 
Tax-Titles,  pp.  100. 108. 

The  next  objection  urged  is  that  the  or- 
dinance, because  it  makes  the  town  li- 
cense year  commence  on  the  1st  day  of 
July,  and  end  on  the  80th  day  of  June  suc- 
ceeding, is  in  conflict  with  the  general  law 
of  the  state  (section  665,  Code  1887,)  wlilch 
prescribes  that  the  year  shall  expire  on  the 
80tb  of  April  of  each  year.  Tbesectlon  565 
refers  only  to  state  licenses,  and  the  coun- 
cil of  a  city  or  town  is  expressly  authorized 
to  impose  a  license  tax,  and  to  make  reg- 
ulations concerning  the  same.  Section 
1042,  Id.  The  power  to  license  a  particu- 
lar occupation  involves,  necessarily,  the 
defining  and  determining  of  the  extent  and 
duration  of  the  grant  or  license.  1  Dill. 
Mun.  Corp.  §§  357,  358.  But,  by  an  ordi- 
nance passed  by  the  council,  J  uly  22. 1889, 
the  ordinance  of  June  28,1889,  was  amend- 
ed and  re-enacted,  making  the  town  license 
year  to  conform  to  the  license  year  of  the 
state.  It  is  objected  that  thin  ordinance 
making  the  change  is  retrospective;  but 
the  record  shows  that  no  tax  had,  prior 
to  its  enactment,  been  collected;  and, 
under  the  ordinance  of  June  28, 1889,  this 
tax  did  not  become  due  until  application 
for  the  town  license  should  be  made.  But 
even  a  retrospective  statute  curing  defects 
in  legal  proceedings,  where  they  are  irreg- 
ularities only,  is  not  void.  Town  of  Dan- 
ville V.  Shelcon,  76  Va.  386;  Cooley,  Const. 
Lim.  (2d  Ed.)  §  371.  There  is  nothing 
vague  or  uncertain  in  the  ordinance  ob- 
jected to,  and  under  It  the  rights  of  the 
complainants  are  fully  preserved  and 
guarded.  The  sections  1,  7,  and  8  ot  the 
charter  of  the  town  ot  Hampton,  and  sec- 
tions 1035, 1038-1047,  Code,  fully  empower 
the  town  council  to  impose  the  tax  In 
quention.  There  is  no  error  in  the  decree 
complained  of  in  this  appearand  ourjudg- 
ment  la  to  atflrm  it.    Decree  affirmed. 


Gbntbt  v.  (Jkntrt. 
(Supreme  Court  qf.iijmeatect/'Viltvinta.   Ibndi 

VaNDOB  Ajn>  VxiniBE  —  Mabbibs  Woms  —  Sep- 

.UUTB  B8T1.TB  — BraOITIO  FBXKWlUjrOB  —  Fak- 
TIBB. 

1.  In  a  suit  by  the  vendee  for  BpecLflc  per- 
formance of  a  coutraot  to  oonvey  land,  an  Infant, 
to  whom  part  of  the  pnrohaae-money  notes  irere 
by  dlreotfon  ot  the  vendor  made  payable,  is  a 
pcoparparty. 

2.  It  la  no  def enae  to  am  aotlon  for  specUIe 
performance  ot  a  oontraot  to  convey  land  that  the 
sale  was  made  to  prevent  the  vendor's  creditors 
from  collecting  a  debt. 

8.  Code  Va.  1887,  S  8388,  providea  that  a  mar- 
ried woman  may  control  ana  use  and  by  her  sole 
act  convey  or  otherwise  dispose  of  her  separate 
estate  as  if  she  vrere  unmarried.  Section  2SS8 
provides  that  she  may  make  oontracts  in  respect 
to  her  separate  estate,  and  he  sued  thereon,  as  if 
she  were  a  feme  «oIe.  Section  SS89  provides  that 
in  any  case  in  whioh  a  married  woman  may  be 
sued  under  section  2288  a  personal  jadgmant  may 
he  rendered  and  enforced  against  her  and  h«nr 
separate  estate,  in  the  same  manner  as  If  she 
were  unmarried,  field,  that  specific  perform- 
ance of  a  contract  by  a  married  woman  to  oonv^ 
land,  which  ia  her  separate  estate,  may  be  de- 


Appeal  from  circultcourt,  Greenecounty. 

J.  O.  &  W.  W.  Field  and  R.  S.  Thomas. 
tor  appellants.  Georgia  Perkina,  for  ap- 
pellee. 

Laoy,  J.  This  is  an  appeal  from  two  de- 
crees of  tbe  circuit  court  ot  Greene  county, 
rendered,  respectively,  on  the  12tb  day  of 
November,  1888,  and  on  the  18th  day  oA 
November,  1889.  The  suit  was  by  bill  in 
equity  by  tbe  appellee,  W.  B.  Gentry,  seek- 
ing to  compel  specitlc  periormance  by  the 
appellants,  B.  C.  Gentry  and  bis  wife, 
Joaepblne  C.  Gentry,  of  a  contract  in  writ- 
ing for  the  sale  of  a  tract  ot  land  in  the 
bill  mentioned ;  and  tbe  appellee,  Ullle  A. 
Gentry,  an  infant,  who  was  interested  in 
the  result  ot  the  suit, — some  ot  the  pur- 
chase-money bonds  having  been,  at  tbe  re- 
quest ot  the  vendors,  executed  payable  to 
her  as  an  advancement  by  them  to  her, 
she  being  their  daughter, — was  made  a 
party  defendant.  Tbe  contract  in  writing 
waa  executed  by  tbe  appellants,  B.  C.  Gen- 
try and  Josephine  C.  Gentry,  his  wife,  on 
tbe  Sd  ot  July,  1888, and  the  purchase  price 
was  fl,800.  Tbe  said  B.  C.  Gentry  and 
Josephine  C.  Gtontry  gave  tbelr  receipt,  of 
even  date  with  tbe  said  contract,  for 
f937.88,  cash  paid,  in  full  tor  tbe  said  pur- 
chase of  this  land,  except  $862.12  Mt  in 
tbe  hands  of  the  said  purchaser,  W.  B. 
Gentry,  to  pay  oft  liens  on  tbe  land ;  and 
W.  B.  Gentry  agreed  in  writing  that  this 
f»62.12  left  In  his  bands  was  so  left  In  his 
bands  out  of  the  purchase  money  to  pay 
trust-deed  and  Judgment,  namely,  judg- 
ment to  Duke  &  Duke,  deed  to  E.  F.  Kates, 
Judgment  to  A.  F.  Via,  deed  to  S.  A.Snaith. 
The  bonds  executed  to  Lillie  A.  Gentry 
were  for  $137.88  and  f  109,  payable  on  or 
before  November  1,  1889;  $108,  payable 
November  1,  1891;  fl08,  payable  Novem- 
ber 1,  1892;  and  all  bore  Interest  from 
October  1, 1888,  tbe  day  possession  of  the 
tract  of  land  ot  182  acres  purchased  waa 
to  be  glveu  to  tbe  purchaser,  and  all  were 
ot  even  date  with  the  contract  sooght  to 
be  enforced,  and  signed  both  by  W.B.  Gen- 


Digitized  by 


Google 


V*.) 


OENTBY  V.  GENTRY. 


967 


try  and  bta  wile.  The  dsfeadfuits.  B.  O. 
Gentry  and  Trlfe,  demarrod  to  the  bill 
apon  tbe  vronnd  that  Llllle  A.  Gentry  was 
made  a  party  to  a  bill  to  bare  specifle  per- 
formance nf  a  contract  to  wblcb  she  was 
not  a  party,  and  in  wbtch  sbe  was  not 
mentioned;  bnt  tbe  court  overmled  tbe 
demnrrer,  and  rendered  tbe  decree  ot  tbe 
12tb  of  November.  1888.  amended  tbe  in- 
Junction  order  ao  aa  to  make  it  more  defi- 
nite, and  Increased  tbe  penalty  ot  tbe  in- 
junction bond  from  flOO  to  f690.  Tbe 
dctfendanta  answered,  and  tbe  amended 
bills  were  filed,  amending  tbe  prayers  for 
relief  in  some  particalars,  and  tbe  deposi- 
tions on  botb  sides  were  taken,  and,  tbe 
cause  coming  on  to  be  beard  on  tbe  18tb  of 
November,  1889,  tbe  decree  of  tbat  date, 
appealed  from,  wcw  rendered,  decreeing 
specific  performance  of  tbe  written  con- 
tract for  tbe  sale  of  tbe  land  in  question 
against  botb  B.  C.  Gentry  and  Josephine 
C  Gentry,  and  decreed  a  conveyance  ol 
tbe  land,  and  a  delivery  of  tbe  possession 
ot  tbe  same,  and  reserved  to  LiUie  A.  Gen- 
try tbe  right  to  enforce  by  proper  proceed- 
ings against  tbe  plaintilt  tbe  payment  of 
tbe  purcfaase-money  bonds  given  to  ber. 
From  tbis  decree  tbe  case  was  brought  to 
this  court  on  appeal. 

We  are  of  opinion  tbat  tbe  circuit  court 
of  Greene  did  not  errln  overruling  the  de- 
murrer of  tbe  defendants,  B.C. Gentry  and 
Josephine  C.  Gentry,  to  tbe  plaintilt's  bill, 
and  that  tbe  same  was  properly  overruled. 
UMIe  A.  Gentry  was  interested  in  tbe  re- 
sult of  tbe  controversy,  and  It  is  a  general 
rule  in  equity  tbat  all  parties  In  interest 
shall  be  made  parties  to  a  cause,  either  as 
plaintitrs  or  as  defendants. 

Dpon  tbe  merits,  tbe  claim  ot  the  defend- 
ants In  the  circuit  court  was  tbat  tbe  con- 
tract sought  to  be  enforced  against  them 
was  false  and  fraudulent  in  every  partic- 
ular; tbat  no  such  contract  was  ever  exe- 
cuted by  them  in  any  binding  form,  but 
tbat  it  was  merdy  a  confidential  arrange- 
ment made  by  them  with  tbe  plaintiff  to 
prevent  a  creditor  of  theirs  from  collecting 
a  debt  against  them,  and  in  trust  of  tbe 
great  fidelity  of  the  plaintiff  tu  their  inter- 
ests in  tbis  behalf. 

Fbvt.  They  thus  allege  their  own  fraud, 
and  seek  to  have  tbe  aid  of  a  court  of 
equity  in  rendering  it  effectual,  and  for  this 
they  cannot  be  entertained  in  tbis  court. 

Seeottdlx.  The  evidence  in  tbe  cause  dis- 
tinctly, in  addition  to  tbe  unequivocal 
writings  between  the  parties,  proves  the 
execution  of  tbe  contract  as  alleged  In  the 
bill.  A  witness  was  called  in,  and  wit- 
nessed the  act  of  tbe  wife  of  tbe  plaintiff  in 
writing,  at  tbe  dictation  of  the  hunband. 
in  the  presence  and  by  tbe  procurement  of 
tbe  defendants,  tbe  several  papers,  and  the 
coanting  down  of  the  money  necessary  to 
complete  tbe  transaction  according  to  its 
agreed  terms.  They  sold  the  land  upon 
terms  agreed  on.  received  ttie  cash  agreed 
CD,  and  tbe  bonds  to  LilUe  were  received 
as  cash,  and  delivered  the  contract  to  a 
friend,  to  be  held  tor  the  parties,  and 
agreed  to  ddlver  possession  ol  the  farm  on 
tbe  1st  ot  October  following,  and  request- 
ed this  same  friend  ot  theirs  to  subscribe 
as  a  witness  on  contract  and  tbe  receipt ; 
and,  receiving  tbe  cash  paid,  Mrs.  Joseph- 


ine C.  Gentry  said  she  Intended  to  keep 
that,  and  buy  a  home  with  it.  This  wit- 
ness did  not  see  tbe  money  paid,  bnt  tbe 
vritness  Estes  did.  He  says  the  contract, 
having  been  dictated  in  the  presence  ot  the 
defendants,  was  read  aloud  to  them  by 
the  plaintiff,  and  during  tbe  absence  of  tbe 
plaintlB's  wife  to  bring  down  tbe  money. 
Tbe  defendants,  B.  C.  Gentry  and  wife, 
picked  tbe  contract  up,  end  looked  over  it 
together.  Mrs.  W.  B.  Gentry  came  down- 
stairs with  tbe  pocket-boob,  and  a  shot 
bag,  with  some  silver  in  it,  in  tbe  other 
band,  and  said  she  did  not  have  quite 
money  enough  without  taking  some  gold 
coin  they  bad,  and  asked  the  witness  if 
he  did  not  have  some  money  belonging  to 
tbe  plaintiff,  and  be  assented,  and  went 
off  and  got  forty-two  or  three  dollars, 
and  brought  It  down  and  counted  it  out 
to  blm.  That  the  plaintilt  then  counted 
out  the  money  in  several  piles  of  notes 
and  some  silver,  and  said  to  the  defend- 
ant, B.  C.  Gently,  "There  is  tbe  amount 
of  money;  count  it;"  and  the  defend  an  tB. 
G.  Gentry  did  count  it,  and  took  posses- 
sion ot  it,  and  paid  him  out  of  it,  then  and 
there,  two  dollars-  he  owed  him,  tbe  wit- 
ness Estes.  Tbattbeparties  then  mutual- 
ly agreed  on  the  above-mentioned  friend, 
who  witnessed  the  contract.  Tbe  witness 
Davis,  who  was  sent  tor,  came  in,  and  the 
defendants  then  formally  acknowledged 
tbe  contract  and  tbeir  signatures,  and 
delivered  the  contract  to  tbe  said  Davis 
to  bold  for  the  said  parties,  by  whom  it 
was  produced  and  filed  in  this  suit. 

There  is  no  difficnll^  whatever  upon  the 
merits  of  the  case.  The  proof  is  complete, 
and  the  plaintiff  has  an  undoubted  right 
to  have  this  contract  enforced  as  it  is 
made;  but  tbe  defendants  raise  yet  an- 
other question  in  their  defense,  and  this  is 
tbat  Mrs.  Josephine  C.  Gentry  is  u  mar- 
ried woman,  and  ber  contract  cannot  be 
enforced  against  ber  because  she  could  not 
make  a  binding  contract,  because  ot  the 
disability  ot  coverture.  But  tbat  defense 
will  not  avail  them.  Tbis  was  tbe  land 
ot  tbe  wife,  tbe  separate  and  sole  proper 
ty  of  this  married  woman,  and  she  has 
made  a  voluntary  and  binding  contract 
tor  its  sale  tor  a  valuable  consideration; 
and.  under  the  existing  laws  ot  tbis  state, 
she  is  bound  by  it.  Section  2286  of  tbe 
Code  provides  tbat  "a  married  woman 
shall  have  tbe  right  and  power  to  hold, 
control,  and  use  ber  said  separate  estate 
as  if  sbe  were  a  feme  aole,  and  by  ber  sole 
act  incumber,  convey,  devise,  bequeath, 
or  otherwise  dispose  ot  her  said  separate 
estate,  in  the  same  manner,  and  with  the 
like  effect,  as  if  sbe  were  unmarried.* 
And  section  2288  of  tbe  Code  provides  as 
to  ber:  "Sbe  may  make  contracts,  as  if 
sole,  in  respect  to  such  trade,  bnsiness, 
labor,  services,  and  her  separate  estate, 
or  upon  the  faith  and  credit  thereof;  and 
upon  such  contracts,  and  upon  all  mat- 
ters connected  with,  relating  to,  or  affect- 
ing such  trade,  business,  labor,  services,  or 
separate  estate,  and  upon  contracts  and 
liabilities  made  or  incurred  before  ber  mar- 
riage sbe  may  sue  and  be  sued  in  the 
same  manner,  and  there  shall  be  the  same 
remedies  in  respect  thereof,  tor  and  against 
her  and  her  said  estate,  as  if  she  were  un- 
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married."  Section  2889   of  the  Oode.fol- 

iowlDK,  provides :  "  In  any  case  in  wblch  a 
married  woman  may  sue  or  be  sued,  onder 
the  prorlaiooB  of  tbe  preceding  section, 
a  personal  Jndfcment  or  decree  may  be  ren- 
dered for  or  against  her;  and,  wben 
against  her,  the  same  may  l)e  enforced 
against  her  and  any  separate  ei>tate  she 
has  or  may  snbseqnently  acquire,  (bat 
only  against  such  estate,)  In  the  same 
manner  as  if  she  were  nnmarried. "  The 
coart,  in  its  decree  in  this  case,  mtndfal  of 
the  changed  attitude  of  a  married  woman, 
ber  extended  opportunities  and  enlarged 
reeponsibilitlee,  has  decreed  accordingly, 
and  we  think  the  decrees  herein  are  plain- 
ly right.  The  defeuBe<4  of  the  defendants 
appear  to  be  but  dilatory  pretexts,  wholly 
Hiifiubstantlal.  It  is  unreasonable  to  be- 
lieve, even  without  the  support  of  the 
dear  proof  In  the  case,  that  tbe  plaintiff 
would  have  assumed  the  attitude  of  a  bo- 
gus purchaser,  and  paid  down  money  and 
executed  bonds,  and  bound  himself  In 
writing  to  pay  off  liens  upon  a  tract  of 
land,  and  delivered  these  In  the  presence 
of  witnesses,  and  accepted  a  mere  nullity 
in  satisfaction.  Tbe  plaintiff  was  plainly 
entitled  to  a  decree  for  specific  perform- 
ance, and  the  circuit  court's  decree  to  that 
end  Is  without  error,  and  the  same  must 
be  afBrmed. 


MooRB  T.  Norfolk  &  W.  R.  Co. 

(Supreme  Court  iff  AtmeaJs  aj  YVr^\mia.    Harob 
6,  18SL) 

IlWUBIBS  TO  ElIPtiOTXB— GOHTBIBXnrOBT  NlOLI- 
OBROB. 

A  fireman  emj^loyed  by  a  railroad  com- 
pany only  by  the  trip,  who,  while  off  duty, 
lounges  near  the  track,  and,  heedless  of  the  dan- 
ger, puts  himself  In  such  a  position  that  a  passing 
train  must  strike  him,  is  guilty  of  sach  aegll- 
gence  as  will  prevent  his  recovery  for  ln]nries 
sustained  by  being  struck  while  In  such  position. 

JS(f.  S.  Brown,  for  plaintiff  in  error.     T, 
J.  Kirkp&trick,  for  defendant  In  error. 

Fauntlero?,  J.  This  Is  a  writ  of  error 
'  to  a  Judgment  rendered  by  the  circuit 
court  of  tbe  city  of  Lynchburg,  on  the  17th 
day  of  May,  1889,  in  a  suit  in  which  Ueorge 
H.  Moore,  the  plaintiff  in  error.  Is  plain- 
tiff, and  the  Norfolk  ft  Western  Railroad 
Company  is  defendant.  The  plaintiff  In 
error,  George  H.  Moore,  sued  the  Norfolk 
ft  Western  Railroad  Company  In  an  ac- 
tion of  trespass  on  the  case,  to  recover 
damages  for  injuries  received  by  him  on 
the  Island  yard  of  the  said  company.  In 
the  city  limits  of  Lynchburg,  on  tbe  morn- 
ing of  tbe  4tb  of  December,  1887,  caused, 
as  alleged  in  the  declaration,  by  tbe  negli- 
gence of  the  defendant  company.  Tbe  de- 
fendant demurred  to  tbe  plaintltrB  evi- 
dence. The  Jury  was  directed  to  award 
the  plain  tiff's  damages  subject  to  the  judg- 
ment of  the  court  on  the  demurrer,  and 
the  jury  assessed  his  damages  at  f3.212. 
The  court  sustained  the  demurrer,  and 
gavejudgment  for  tbe  defendant  company. 
The  question  presented  by  the  record  for 
the  decision  of  this  court  is  whether  tbe 
trial  court  erred  in  sustaining  the  demur- 
rer to  tbe  evidence  for  tbe  plaintiff.  The 
facts  of  the  case  are  that  the  plaintiff, 
'<oore,  was  a  fireman  on  a  freight  train  uf - 


the  eastern  division  of  tbe  Norfolk  ft  Weat- 
em  Railroad  Company,  which  arrived  ist 
tbe  Island  yard  of  the  said  company,  at 
Lynchburg,  about  10  o'clock  a.  h .,  on  Sat- 
urday, tbe  8d  day  of  December,  1887,  when 
he,  being  employed  only  by  the  trip,  waa 
off  duty,  and  out  of  tbe  employ  and  pay 
of  the  said  company.  His  time  waa  abso- 
lutely his  own  until  and  unless  he  should 
cboose  and  engage  to  go  as  fireman  upon 
a  return  trip  the  following  day,  which  be 
expected  to  do,  upon  a  train  that  he  was 
advised  would  leave  the  following  day 
(Sunday)  between  10  and  11  o'clock  a.  m. 
The  Island  yard,  as  Its  name  importa,  was 
upon  an  Island  in  the  James  rivw,  con- 
nected with  the  maln-iand  by  a  bridge, 
where  a  man  was  stationed  to  prevent 
tbe  public,  and  all  who  were  not  employed 
by  the  company,  from  going  npon  ttae  is- 
land, which  was  tbe  common  terminoa  of 
the  Eastern  and  Western  divisions,  and 
used  exclusively  by  the  railroad  employes 
All  trains  coming  from  both  divtaions 
came  Into  that  yard,  and  all  went  out 
from  that  yard.  At  tbe  lower  or  eaatem 
end  of  this  island  the  company  baa  a  eoal- 
wbarf  and  a  coal-chute;  and  In  the  yard 
are  their  engine-bouses,  water-tanks,  turn- 
tables, switches,  side-tracks,  and  all  ttae 
arrangements  for  shifting,  turning,  and 
reordering  tb<»lr  trains.  There,  too.  the 
company  had  a  bouse  by  tbe  side  of  its 
track,  about  12  feet  from  it,  and  parallel 
to  It,  built  upon  piles  set  In  tbe  ground, 
which  was  there  lower  than  tbe  bed  of  tbe 
road.  In  which  they  had  a  telegraph  ofiBce, 
a  sitting-room,  and  several  lodg^ing  or 
sleeping-rooms,  for  tbe  occupancy  of  tbe 
engineers  and  fireman  of  tbo  Eastern  divis- 
ion when  they  were  not  on  duty.  Moore 
occupied  one  of  these  rooms,  to  which  he 
bad  a  key,  and  In  which  he  slept  on  the 
night  of  Saturday,  December  3, 1887,  the 
day  and  night  before  tbe  accident.  Along 
the  whole  length  of  this  house,  on  tha  aide 
next  to  the  track,  was  a  platform  about 
6  feet  wide,  and  about  Its  center  it  la  ex- 
tended In  a  gangway  6  feet  wide  to  within 
30  inches  of  the  raiii-oad  track,  affording 
an  entrance  or  passage-way,  back  and 
forth,  from  tbe  house  to  the  track.  On 
each  side  of  this  gangway  or  passage  there 
was  a  hand-rail  fastened  on  the  top  of 
posts  set  SO  inches  from  tbe  iron  rail  of  the 
track,  as  a  barrier,  to  prevent  persona 
from  falling  on  either  side  to  the  ground 
below.  It  was  in  perfect  order,  and,  for 
the  purposes  of  its  designed,  appropriate, 
and  necessary  use,  It  was  absolutely  safe 
and  convenient.  On  Sunday  morning, 
December  4, 1887,  between  8  and  9  o'clock, 
wben  he  was  not  In  tbe  service  or  pay  cA 
the  company,  Moore,  together  with  a  con- 
ductor, Beaciey,  who,  like  himself,  was 
not  on  duty,  came  out  of  this  house  onto 
the  platform,  conversing  as  tbey  loitered 
along  till  they  stopped  at  the  extreme  end 
of  the  gangway  next  to  the  railroad  track, 
where  they  stood,  face  to  face,  eugroaaed 
in  conversation.  Moore  took  position  at 
tbe  extremity  of  the  gangway,  between 
the  two  posts,  with  bis  back  towards  tbe 
railroad  track,  leaning  over  one  of  tbe 
posts,  with  his  body  protruding  and  pro- 
jecting outwards  into  tho  space  between 
the  end*  oi  tbe  posts  and  tbe  track  ut  the 
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railroad.  While  he  thwi  atood  or  leaned 
to  thia  lonnglnff,  careleaa,  and  dangerone 
attitude,  with  bis  lace  tamed  away  from 
the  track,  and  bis  attention  ao  engroaaed 
in  conversation  with  bis  companion,  Beas< 
Icjr,  that  lie  did  not  dther  aee  or  bear  the 
approach  of  an  engine  (which  had  three 
times  prerionsly  passed  and  repassed  on 
the  trades  Jnst  by  the  gangway  upon 
which  be  bad  taken  bis  posltiun)  retum* 
tag  from  tlie  coal.chute  800  yards  down 
the  Island  to  the  eastward,  he  was  struck 
by  the  engine  moving  westward  upon  the 
rails  nearest  to  the  gangway,  twisted 
amnnd.  and  severely  injured.  The  decla- 
ration Bays  "be  [Moorfi]  was  in  the  dis- 
charge of  his  duty,— doing  what  it  was 
light  and  proper  for  him  to  do;"  but 
Moore,  in  bis  testimony,  himself  says  that 
he  was  not  on  duty ;  that  all  the  time  be- 
tween 10  o'clock  Saturday  morning,  tlie 
8d  or  Decembw,  1887,  and  10  or  11  o'clock 
on  Sunday  morning,  the  4th  of  December, 
was  lost  time;  that  he  was  employed  and 
paid  by  the  trip;  that  he  was  not  on  pay 
or  in  employ  when  he  was  hurt.  "  My  face 
was  turned  west  at  the  time  the  accident 
occurred.  My  back  was  east,  next  to  the 
coal-chute.  It  was  a  still  morning, — no 
movements,  no  noise,  of  any  kind.  It  was 
a  calm  day.  If  I  bad  been  looking  in  that 
direction  I  would  have  seen  the  engine. 
The  gangway  leads  from  the  platform  of 
the  porch  to  the  railroad  track.  It  was 
put  there  for  men  to  walk  from  the  rail- 
road track  into  the  house  in  place  of  steps. 
There  was  a  band-railing  tu  ke<>p  any  one 
from  going  down  there."  And  the  coun- 
sel of  tiie  plaintiff  In  error,  Moore,  say  in 
tlieir  printed  brief:  "The  engineers  and 
firemen  were  employed  by  the  trip.  On 
the  Eastern  division  they  ran  their  trains 
apon  the  island,  uncoupled  their  engines, 
and  turned  them  over  to  an  employe  on 
the  island  called  a  "hostler,"  and  they 
-were  then  oft  duty  till  another  train  was 
made  op  and  ready  for  them  to  take  a  re- 
turn trip  on  the  Eastern  division.  Be- 
tween their  trips  they  were  not  In  the  serv- 
ice of  the  company,  and  received  no  com- 
pensation for  their  time. " 

The  unqoestioned  tacts  in  this  record — 
the  testimony  of  the  plaintiff,  out  of  his 
own  mouth— show  that  Moore,  when  and 
where  be  was  hurt,  was  not  doing  or  dis- 
charging any  duty,  requirement,  or  service 
for  the  defendant  company;  that  he  not 
only  carelessly  and  recklessly  took  an  idle 
and  dangerous  position  upon  tbe  extreme 
and  of  the  gangway,  with  bis  back  turned 
towards  the  track,  and  with  his  eyes,  ears, 
and  mind  wholly  engrossed  in  another  di- 
rection, but  that  he  leaned  over  tbe  post 
In  a  looaging  attitsde,  and  protruded  bis 
back  at  least  six  inches  beyond  tbe  ter- 
minal point  of  the  gangway,  into  tbe 
space  between  tbe  passing  engine  and  the 
«xtreroe  point  of  tbe  gangway,  and  that 
to  that  posture  be  was  so  blind,  deaf,  and 
toexcusably  heedless  that  he  did  not  see  or 
hear  tbe  engine,  which,  on  returning  from 
tbe  coai-cbut*  360  or  800  yards  bdow,  had 
to  come  a  considerable  part  of  that  dis- 
tance up  grade  and  use  steam.  He  was 
Cnilty,  not  alone  of  contributory  negli- 
gence, which  tba  court  will  nut  undertake 
to  apportion,  bot  of  concurring  and  co> 


opcratlBff  negligence,  bat  tor  which  the 
accident  by  which  be  was  hurt  could  not 
have  happened ;  and  it  is  not  alleged  in 
this  declaration  that  this  contributory, 
concorrtng,  and  eo-operating  negligence 
of  tbe  plaintm,  Moore,  was  known  to  the 
defendant,  and  that  the  defendant,  seeing 
the  danger  In  which  he  bad  placed  himself, 
did  not  exercise  the  required  diligence  to 
prevent  the  injury.  The  engineer  did  not 
see  him,  or  know  that  be  bad  been  struck ; 
and  the  evidence  is  distinctly  that,  from 
his  position,  with  his  engine  moving  back- 
wards and  tbe  tender  in  front,  be  could 
not  have  seen  tbe  dangerous  position  and 
earless  attitude  of  Moore;  and  tbe  fire- 
man says  that,  though  he  bad  seen  the 
two  men,  Moore  and  his  companion,  upon 
the  platform  of  the  house  when  the  engine 
left  the  coal-chute,  yet  he  did  not  see  them 
in  the  place  where  Moure  was,  at  tbe  ex- 
treme end  of  the  gangway  next  to  the 
track,  when  be  was  struck.  He  says,  too, 
that  be  never  thought  that  they  wonld 
pot  themselves  in  any  danger  from  tbe 
passing  engine,  inasmuch  as  they  were  ralU 
road  men,  tally  experienced  and  familiar 
with  that  place,  and  all  the  accustomed, 
appointed,  and  necessary  operations  of 
that  yard.  In  the  case  of  Dun  v.  Railroad 
Co.,  re  Va.  646,  a  passenger,  with  his  el- 
bow resting  on  the  sill  of  an  open  win- 
dow, and  extending  only  two  inches,  was 
struck  and  injured  by  contact  of  bis  elbow 
agatost  a  pile  of  wood  stacked  up  by  the 
eideof  the  track.  In  tbatcase  Judge  Lact 
said  tor  this  court:  "It  seems  to  be  the 
better  rule,  t>oth  upon  authority  and  upon 
reason,  that,  the  passenger  being  endowed 
with  intelligence  which  enables  him  tn 
foresee  and  to  avoid  danger,  the  exercise 
of  at  l<*ast  ordinary  pradence  is  required 
on  bis  part  to  escape  it,  and  If,  by  failure 
to  exercise  these  faculties  for  his  own  pres- 
ervation, a  misfortune  befall  him,  though 
the  carrier  may  have  been  in  fault,  it  will 
be  attributed  to  his  own  carelessness  and 
Inattention,  and  the  responsibility  will 
not  be  thrown  on  tbe  carrier. "  And,  after 
citing  and  reviewing  numerous  English 
and  American  cases,  be  says:  "It is  (let- 
ter, we  think,  to  adhere  to  the  rule  already 
established  in  this  court,  cited  above,  that 
'  one  who  is  injured  by  the  mere  negligence 
of  another  cannot  recover  any  compensa- 
tion for  his  injury  if  he.  by  his  own  ordi- 
nary negligence  and  willful  wrong,  con- 
tributed to  produce  tbe  injury  of  which  he 
complains,  so  that,  but  for  his  concurring 
and  co-operating  fault,  tbe  injury  would 
not  have  happened  to  him,  except  wberb 
tbe  direct  cause  of  tbe  injury  is  the  omis- 
sion of  the  other  party,  after  becoming 
aware  of  theinjored  party's  negligence,  to 
use  a  proper  degree  of  care  to  avoid  the 
consequences  of  such  negligence.*"  Tuff 
v.Warman,&C.B.(N.S.)678;  Railroad  Co. 
V.  Anderaon,  81  Grat.  813. 

Moore  was  not  a  passenger,  and  he  was 
not,  in  the  place  and  posture  in  which  he 
was  when  he  was  hurt,  in  the  discharge  or 
performance  of  any  duty  to  or  for  the  com- 
pany. He  had  voluntarily,  needlessly,  and 
inadvertently  placed  himself  in  a  place  and 
posture  of  manifest  danger,  against  which 
he  took  no  precautions,  but  turned  his 
face  away  from  the  tracks,  and,  while 
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looking  In  a  dlfferant  dtnetlon,  -vrtm  so  en- 
frroased  In  conrereation  that  be  neither 
saw  nor  heard  the  movlns  engine,  thongb 
all  the  sarronudingfi  were  qaiet  and  still. 
There  was  no  doty,  propriety,  or  nect«- 
rtty  for  bis  stopping  and  standing  where 
he  did,  and  still  less  for  his  loanglng  atti- 
tude in  a  place  of  peril,  and  it  was  his  dnty 
to  be  on  his  guard  and  on  the  lookout 
against  danger.  In  the  case  ol  Railroad 
Co.  T.  Whittington,  30  Gratt.  806,  after 
diBcuBfling  the  general  dnty  and  obliga- 
tion of  all  persons  In  and  about  railroad 
tracks  to  use  ordinary  care  to  arold  Injn- 
ries.  Judge  Staplrs  says:  "These  prin- 
ciples of  law  apply  with  peculiar  force  to 
employes  of  a  railroad  company  who  are 
in  relation  of  privity  with  their  principals, 
have  every  opportunity  of  becoming  well 
acquainted  with  the  business,  and  are  pre- 
sumed to  know  and  understand  something 
of  the  risks  and  dangers  incident  to  the 
business.  From  such  persons  a  greater 
degree  of  care  in  avoiding  dangers  ought 
to  be  required  than  from  passensers  and 
others  having  no  privity  with  the  com- 
pany and  no  esperial  acquaintance  with 
the  operations  of  the  road.  And  this  dis- 
tinction is  not  only  sastained  by  the  au- 
thorities, bnt  is  founded  in  reason  and 
sound  policy."  In  the  case  of  Darracott 
V.  Railroad  Co..  83  Va.  288,  2  S.  E.  Rep.  611, 
the  plaintiff  was  injured  while  engaged  in 
the  effort  and  duty  of  conpling  cars,  and 
he  claimed  that  the  fixtures  were  defective, 
and  thus  the  cause  of  his  injury;  but  in 
that  case  Lewis.  P.,  says:  "The danger- 
ous condition  of  the  coupling  was  obvious, 
and  the  plaintiff,  in  violation  of  the  rules, 
voluntarily  put  himself  in  a  position  of 
danger,  in  consequence  of  which  be  was  in- 
jured. Under  these  circumstances,  in  the 
eye  of  the  law,  be  was  the  author  of  his 
own  misfortune."  "His  negligence,  or, 
what  is  the  same  thing,  bis  failure  to  nse 
reasonable  and  proper  care  and  caution, 
was  the  proximate  cause  ol  theinjury  com- 
plained of.  •  •  •  There  are  also  certain 
correlative  duties  on  the  part  of  the  em- 
ploye to  the  company.  »  •  •  One  of 
these  is  to  nse  ordinary  care  to  avoid  in- 
juries to  himself;  for  the  company  is  un- 
der DO  greater  obligation  to  care  tor  his 
safety  than  he  is  himself.  *  •  •  And  he 
mast  inform  himself,  as  far  as  he  reason- 
ably can,  respecting  the  dangers,  as  well 
as  the  duties,  Incident  to  the  service." 
See,  also,  in  this  connection,  Improvement 
Co.  V.  Andrew,  86  Va.  270,  9  S.  £.  Rep. 
1015,  and  cases  on  this  question  there  cited 
by  Judge  Lacy  ;  Railroad  Co.  v.  Lee,  84  Va. 
642,  6  ».  E.  Rep.  579;  Railroad  Co.  v.  Oot- 
trell,  88  Va.  312,  8  S.  E.  Rep.  128.  The  rule 
established  by  these  decisions  of  this  court 
to  be  applicable  to  employes,  even  in  the 
active  and  requisite  performance  of  their 
duties,  applies  with  greater  force  and  rea- 
son to  employes  when  off  duty,  and,  hav- 
ing absolute  control  of  their  time  and 
themselves,  they  loiter  carelessly  about  the 
railroad  tracks,  and,  having  voluntarily 
put  tbemsdves  In  a  place  and  posture  of 
obvious  danger,  they  heedlessly  fail  to  use 
their  senses  to  avoid  injury  from  the  nec- 
essary and  appointed  operations  of  a  shift- 
ing and  coaling  yard  of  the  company. 
>en  it  it  be  establisbed  by  the  evidence  in 


tbla.recerd  that  tiM  deiendant  eoippsny't 
•ervants  were  negiigeBt,  and  violatsd  an 
ordhianoe  of  the  eity  of  I^nchbarg  haring 
reference  to  the  streets  of  the  city,  despits 
the  fact  that  tJils  Island  yard  is  the  Insn. 
lated  and  exclusive  property  of  ttae  com> 
pany  for  its  own  necessary  operations, 
still  the  doctrine  of  contributory,  concur, 
ring,  and  co-operating  negligenee  of  the 
plalntlB  precludes  any  recovery  apon  tbe 
facts  in  this  case,  which  show  IndispntB- 
biy  that  tbe  plaintiff  in  error  was.  by  his 
own  voluntary,  nnneeessnry.  and  heedless 
Incaution,  guilty  of  gross  negligence,  which 
was  the  cause  of  tbe  injury  wfaicb  lie  re- 
ceived. Railroad  *Co.  v.  Ferguson,  79  Va. 
341 ;  Railroad  Co.  r.  Yeamans,  86  Va.  800, 
12  B.  B.  Rep.  946.  This  disposea  of  ttac 
whole  case,  and  it  is  unnecessary  to  con- 
sider tbe  question  ot  fellow-servanta  or 
co-employes,  raised  and  elaborately  argued 
by  counsel.  The  circuit  court  did  not  err 
in  sustaining  tbe  demurrer  to  tbe  eridenee. 
and  we  are  ot  opinion  to  affirm  tbe  Judg- 
ment in  favor  ot  the  appose.  Jodginent 
affirmed. 


TViNGO  et  a/,  t.  Pubd7  et  al. 
(SufrmieOtnHafAjimeaUcfVirotnla.   Hansb 

ATTAoaMBiiT— Iv  BJqoiTT— Frapbdmht  Ivmrr— 

KVIOBHOB. 

1.  In  »  suit  In  equity  against  a  foretgn  flrm, 
aided  by  attaotunent,  It  appeared  that  defend- 
ants had  issued  a  letter  to  plainUffB  and  other 
creditors,  asking  an  extension  of  time,  and  stat- 
ing that  if  pressed  they  would  be  compelled  to 
assign.  Tbe  liabilities  were  stated  at  100,000, 
and  the  assets  at  $80,000.  Most  of  the  craditors 
granted  tbe  extension.  One  of  defendant  firm 
afterwards  mortgaged  part  of  liis  estate  for  ns,- 
000  to  pat  in  anouier  trasinesa,  and  oo  plalntiits' 
asking  an  explanation  defendants  ralecred  to 
other  propeirty,  wUoh  had  not  been  Inclnded  in 
tlielr  statement,  and  ezpressied  ttie  intention  of 
paying  all  debts,  or  else  surrendering  all  their 
property.  Held,  that  an  attaoliment  on  the 
ground  tliat  defendants  tiad  at  were  aixnit  to  dis- 
pose of  their  pn^wrty  to  defraud  areditara  was 
not  warranted. 

8.  In  such  oase,  on  abatement  of  the  attach 
ment,  the  oourt  of  equity  cannot  retain  the  suit 
and  grant  complainants  relief,  but  must  «ti«nit«« 
the  blU.  Code  Va.  1887,  %  2964,  giving  the  right 
of  attachment  for  a  debt  not  due  in  oase  ot  the 
debtor's  fraud,  provides  that  it  shall  not  l>e  con- 
stmed  as  giving  a  ooort  of  equity .JnrisdlctiaD  to 
enforoe  by  attach  ment  a  claim  to  a  debt  not  doe, 
wlten  the  <mly  ground  for  the  attachment  ia  that 
defendants  are  non-residenta,  and  hare  estates 
where  the  suit  Is  brought. 

Pollard  Sk  Sands,  for  appellants.  Davit 
A  McIIwalne  and  R.  TnmbnU,  for  app>^ 
lees. 

liAor,  J.  This  Is  an  appeal  Itrom  a  de- 
cree of  the  clrenit  court  of  Greensville 
county,  rendered  on  tbe  82d  day  ot  April, 
1880.  Tbe  suit  was  by  foreign  attachment 
in  equity,  instituted  in  the  eoooty  of 
Greensville,  in  the  state  of  Virginia,  by  ttae 
appellants,  a  flrm  of  Richmond  city  mer 
chants,  against  the  appellees,  a  flrm  of 
merchants  doing  business  In  Carndtm,  & 
0.  Tbe  claim  of  the  plaintiffs  was  npon 
•tore  accounts,  for  goods  in  their  line  sold 
upon  an  express  and  agreed  credit,  apon 
stated  periods,  and  none  ot  tbe  debts  of 
tbe  plalntlfls  were  doe  and  payable  wben 
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the  rait  was  broogbt.  Bat  tbe  alleged 
ground  ot  the  salt  was  that  the  defend* 
ants  had  assigned  or  disposed  ot,  or  were 
abont  to  assign  and  dispose  ot,  their  proi>- 
erty  with  Intent  to  hinder,  delay,  and  de- 
fraud their  creditors,  and  the  Jurisdiction 
of  the  said  Virginia  court  was  Invoked  up- 
on the  ground  that  these  dtlsens  ot  Boutb 
Carolina  owned  property  in  the  said  coun- 
ty, and  within  the  Jnrisdktlou  of  the  said 
circuit  court  of  OreensyUle  county.  The 
defendants  demurred  and  answered,  and 
depositions  were  taken  on  both  sides,  aud, 
the  cause  coming  on  to  be  heard  on  the 
22d  day  of  April,  1890,  in  the  said  circuit 
court  of  Greensville  county,  the  said  court, 
being  satisfied  from  the  whole  record  that 
the  attachments  In  this  cause  were  Issued 
upon  false  suggestions,  and  without  suffi- 
cient cause,  decreed  that  tbe  said  attach- 
ments be  abated  and  tbe  original  and 
amended  bill  be  dismissed.  From  this  de- 
cree the  plaintiffs  appealed.  The  grounds 
upon  which  the  attachments  in  this  suit 
were  sued  out  were  (he  alleged  belief  on 
the  part  of  the  attaching  creditors  that 
tbe  defendants  intended  to  make  an  as- 
aigument  with  tbe  Intent  to  binder,  delay, 
and  defraud  their  creditors.  Thdr  debts 
were  not  due,  and  they  had  no  right  to 
biing  suit  except  upon  that  ground,  and 
the  circuit  court  could  not,  therefore,  en- 
tertain them  at  its  bar  except  upon  that 
ground.  The  first  question  to  be  consid- 
ered, therefore,  is  whether  any  such  ground 
existed. — that  Is,  whether  the  defendants 
actually  Intended  to  make  an  assignment 
with  the  fraudulent  intent  ascribed  to 
them, — not  whether  the  plalntifts  actually 
believed  it.  They  might  entertain  this  be- 
lief uncballMiged,  and  still  have  no  iust 
cause  of  action.  Tbe  question  is  whether 
such  fraudulent  Intent  existed.  The 
ground  tor  their  belief  was  that  the  de- 
fendants had  Issued  a  circular  letter  to 
their  creditors,  of  tbe  80th  of  November, 
18S9,  and  sent  a  copy  to  the  plaintllfe.  in 
wblcb  they  bad  asked  for  an  extension  of 
time— an  indulgence  from  their  creditors 
of  8, 11, 14,  and  18  months — in  consequence 
of  the  failure  ot  the  cotton  crop,  tbe  great 
staple  product  of  the  section  ot  country 
where  they  were  doing  business,  accom- 
panied by  a  statement  ot  their  business, 
wbertin  their  assets  were  stated  at  $81,- 
((88.18,  ot  which  960,688.18  were  the  obU- 
gatlons  ot  their  customers,  who  had  had 
a  bad  cotton  year,  and  were  not  able 
promptly  to  meet  their  payments ;  where- 
as their  liabilities  were  f61,018.99,  showing 
a  probable  solvent  balance  of  over  f  20,000, 
together  with  the  declaration  to  the  cred- 
itors that.  It  pressed,  they  would  be  com- 
pelled to  make  a  general  assignment  for 
their  benefit,  in  order  to  do  Justice  to  all, 
but  proposing,  by  tbe  permission  tA  their 
creditors,  to  continue  business,  and,  after 
keeping  their  business  going,  to  prorate 
all  collections  In  payment  of  their  debts. 
The  plaintilfs,  observing  a  diminution  ot 
assets  from  an  alleged  registry  filed  with 
Dun's  Agency,  of  Richmond,  wrote  for  an 
explanation  of  this.  On  the  2d  of  Decem- 
ber, 1880,  tbe  defendants  replied,  explain- 
ing that  one  ot  their  firm  In  South  Caro- 
lina bad  mortgaged  a  part  of  his  estate 
to  raise  money  for  a  separate  business,  to 


tbe  amount  of  f  16,000,  and  referring  to  a 
farm  in  Virginia,  of  which  the  elerii  ot  the 
court  In  Oreensvllle  county  would  give 
them  Information,  and  that,  in  making  up 
their  statement,  they  had  only  set  down 
what  they  thought  money  could  be  real- 
ised from  promptly,  and  alleging  a  pur- 
pose to  surrender  everything  if  necessary, 
and  to  do  their  best  that  no  person  should 
lose  anything  by  them.  The  plalntiffa, 
getting  this  Information  of  real  estate  in 
Virginia,  responded  by  hastening  to 
Oreensvllle  county  and  attaching  this 
property  situated  there.  Other  creditors 
acted  very  ditferentiy.  Creditors  in  Charles 
ton,  S.  C,  consisting  of  11  firms,  agrp<Hl 
to  grant  the  extension  asked,  saying: 
"We  have  considered  their  proposition, 
and,  from  our  knowledge  of  them  and 
their  business,  we  think  it  advisable  to 
agree  to  the  same,  and  recommend  a  like 
course  to  the  other  creditors.  We  have 
perfect  confidence  in  tbe  honesty  and 
capability  of  the  members  of  the  firm,  and 
believe  that  their  embarrassment  is  due  to 
their  failure  to  make  collections."  The 
Charlotte  Manufacturing  Company,  In 
North  Carolina,  responded  promptiy  on 
the  day  the  circular  was  received,  as  fol- 
lows: "It  is  with  profound  regKt  that  I 
learn  of  your  embarrassment.  When  I  tell 
you  that  It  Is'rarely  that  I  enter  into  any 
condition  of  settlement  other  than  a  strict 
compliance  with  our  terms,  you  will  bet 
ter  appf«clate  my  high  personal  regard 
for  you,  wheal  state  that  my  confidence 
In  you  is  such  that  I  accept  the  situation 
with  deepest  sympathy  for  yon,  believing 
tbat  only  dire,  imperative  necessity  would 
cause  you  to  apply  for  an  extension  of 
time,"  etc.  Letters  similar  to  this  one 
Just  cited  were  received  from  20  other  cred- 
itors of  the  firm,  and  were  copied  in  tbe 
record,  but  not  printed,  by  consent  of 
counsel.  There  is  nothing  in  the  record 
to  Impeach  the  fairness  and  good  taltb  of 
the  said  defendants,  except  what  has  been 
set  forth,  and  a  deed  of  gift,  openly  and 
obviously  a  voluntary  deed,  before  made 
by  them,  of  $600  worth  of  land  to  their 
mother,  situated  In  the  county  of  Bruns- 
wick, which  was  brought  in  by  the  amend- 
ed bill  in  tbe  cause  and  the  proceedings 
thereunder.  There  was  no  pretense  that 
this  deed  was  for  a  valuable  considera- 
tion, so  as  to  deteat  tbe  debts  alraady  con- 
tracted, and  no  actual  fraud  connected 
with  it;  It  was  merely  voluntary.  The 
circuit  court  of  Greensville,  finding  no 
proof  of  any  Intent  on  the  part  of  the  de- 
fendants to  defraud  their  creditors,  abated 
the  attachments;  and  this  was  plainly 
right.  But  tbe  appellants  insist  that  the 
court  erred  in  dismissing  their  uriglnal 
and  amended  bills;  tbat  tbe  defendants 
were  non-residents,  and  bad  estate  or  ^- 
fects  belonging  to  them  within  the  Juris- 
diction of  the  court;  and  that  the  court, 
thus  having  Jurisdiction,  should  bave  re- 
tained their  bills  and  granted  them  relief. 
But  such  is  not  the  law.  Their  debts  were 
not  due  when  the  suit  was  brought,  and 
the  circuit  court  had  Jurisdiction  of  their 
case  solely  upon  the  ground  that  tbe  de- 
fendants, altboogh  their  debts  were  not 
due,  were  about  to  make  an  assignment 
with  intent  to  binder,  delay,  and  oafraud 


Digitized  by 


Google 


972 


SOUTHEASTERN  BEPOBTBB.  Yoi.  12; 


(Va 


their  creditors.  And  the  very  mctlon  of 
ths  Code  or  Virginia  (2964)  wbich  vltaliaea 
their  right  ol  action  tor  a  debt  not  pay- 
able, opon  the  grunnd  ot  fraadulent  in- 
tent, provides  that:  "This  section  shall 
not  be  construed  as  givinfl:  to  a  conrt  of 
«qulty  Jarlsdictlon  to  enforce  by  attach- 
ment  a  claim  to  a  debt  not  payable,  when 
the  only  ground  tor  the  attachment  is 
that  the  defendants,  or  one  of  the  defend- 
ants, against  whom  the  claim  Is,  is  a  for^ 
«ign  corporation,  or  Is  not  a  resident  ot 
this  state,  and  has  estates  or  debts  ow- 
ing to  the  said  defendant  within  the  coun- 
ty or  corporation  in  which  the  suit  Is,  or 
Is  sued  with  a  defendant  residing  therein. " 
So  that  proof  of  the  fraudulent  intent  was 
essential  to  the  Jurisdiction  of  the  court, 
and.  that  gronnd  failing  the  plalntilts, 
their  suit  failed  them, and  there  was  noth- 
ing left  for  the  court  to  do  but  to  dismiss 
their  bills.  We  think  the  circuit  court  of 
Oreensvllle  was  plainly  right  in  abating 
the  attachments.  There  was  no  proof 
whatever  of  any  fraudulent  Intent,  bnt 
the  contrary  Intention  Is  everywhere  pat- 
ent and  obvlons.  A  boa»  tde  request  tor 
an  extension  of  time  cannot  be  held  to 
constitute  a  badge  ot  fraud,  and  a  declara- 
tion of  a  purpose.  If  necessary,  to  make 
a  general  assignment  for  the  benefit  of  all 
creditors,  and  to  surrender  everything.  If 
required,  for  the  purpose  of  paying  the 
last  dollar  ot  Indebtedness,  cannot  reason- 
ably be  held  to  be  evidence  of  a  fraudulent 
purpose.  Ot  the  creditors,  32  other  firms 
to  whom  these  defendants  were  indebted, 
and  who  resided  nearer  to  them,  and  per- 
haps knew  them  better,  took  a  very  dif- 
ferent, and  doubtless  a  more  correct,  view 
ot  this  proposition  for  an  extension  of 
credit,  especially  as  the  presence  of  assets, 
largely  exceeding  the  aggregate  amount  ot 
their  debts,  gave  promise  of  payment  to 
all,  and  rendered  the  fulfillment  of  their 
promises  possible.  Upon  the  whole  case, 
we  are  of  opinion  to  affirm  the  decree  ap- 
pealed from.    Decree  affirmed. 


Commonwealth  v.  Cbaffin  et  ml. 
(Supreme  Court  qf  .^rpeaZt  of  Virginia.   Hareh 

COmiT  or  APPSAI«— JURISDIOTION— RSOOHD. 

Uonst.  Va.  art  0,  S  3,  ezclndes  from  Qie 
Vorlsdlction  of  tiie  supreme  court  of  appeals  suits 
for  less  than  1600,  except  in  certain  cases,  inolud- 
in^  those  involving  tbeoonstitutioiialUy  of  a  law. 
Acts  Va.  March  80,  1871,  and  Itaroh  28,  1879,  pro- 
vide that  coupons  of  certain  state  bonds  shall  be 
received  for  taxes,  but  Act  Va.  March  16,  1884, 
requires  school  taxes  to  be  paid  in  money.  A 
tax-payer  tendered  oonpons  for  a  tax  of  tiao,  and 
petitioned  for  a  ]nry  to  determine  tbelr  genuine- 
ness, as  provided  by  Code  Va.  S  408,  bnt  did  not 
allege  that  none  of  the  taxes  were  fOr  school  pnr- 
poses.  A  general  demiuxer  was  filed,  wliloh  was 
oveiTUled,  and  the  state  appealed.  Held,  that 
the  proceedlnsB  failed  to  snow  that  the  vaiUdity 
of  the  statute  of  1884  was  involved,  and  the  court 
had  no  Jurisdiction. 

Error  to  circuit  court  of  city  of  Rich- 
mond; B.  K.  WiL-LroKD,  Jr.,  Judge. 

Const.  Va.  art.  6,  S  2>  excludes  from  the 
Jurisdiction  of  the  supreme  court  ot  ap- 
peals all  civil  controversies  where  the 
amount  is  less  than  fSOO.  except  In  certain 
specified  eases,  among  which  are  cases  in- 


volving the  constltatlonallty  of  a  law. 
Acts  Va.  Ifareb  80, 1871.  and  March  38, 
1879,  for  the  funding  of  the  state  debt,  an- 
tborlxlng  the  Issae  of  bonds  witti  coupons 
attached,  -which,  after  maturity,  sbooid 
be  receivable  for  taxes,  and  Code  Va.  \ 
408,  provides  amethod  of  determining  their 
genuineness,  when  tendered  by  the  ver- 
dict ot  a  Jury;  bat  act  March  16, 1884,  de- 
clares that  all  taxes  tor  the  malntenanee 
ot  the  public  schools  shall  be  paid  in  law- 
ful money  of  the  United  States. 

R.  Tmylor  Scott,  Atty.  Oen.,  and  B.  £. 
Polhtrd,  tor  the  Commonwealth.  A.  B. 
Otagon,  for  defendant  In  error. 

Lewis,  P.  The  defendants  in  error  tiled 
their  petition  in  the  court  bdow,  alleging 
that,  being  Indebted  to  the  state  In  the 
sum  ot  $190  for  taxes,  they  tendered  to 
the  proper  oflicer  in  payment  thereof 
paet-due  tax-receivable  coupons  ot  the 
state,  who  received  the  same  for  the  pui^ 
pose  of  Identification  and  verification, 
etc. :  and  the  prayer  ot  the  petitioner  was 
that  a  Jury  be  impaneled  to  tiy  the  ques- 
tion of  the  genninraees  of  the  coopons, 
according  to  the  proTisions  of  section  406 
of  the  Code.  To  this  petition  the  com- 
monwealth demurred,  but  the  demnrrer 
was  overruled.  The  petitioners,  to  main- 
tain the  issue  on  thdr  part,  tberenpun 
produced  before  the  Jury  certain  papers 
purporting  to  be  genuine  coupons,  receiv- 
able for  state  taxes,  and  also  certain 
bonds,  purporting  to  be  genuine  bonds  of 
the  state,  from  wnleb  the  coupons  in  ques- 
tion had  been  cut.  To  this  evidence,  which 
was  substantially  all  the  evidence  in  the 
case,  the  commonwealth  demomd;  but 
the  court  overmled  the  demnrrer,  and 
gave  Jndgmenttor  the  petitioners,  to  which 
Judgment  the  commonwealth  obtained  a 
wVlt  of  error  from  one  uf  the  Judges  trf  this 
court.  We  are  ot  opinion  that  the  writ 
ot  error  must  be  dismlBsed,  as  impVovl- 
dently  awarded.  There  is  no  doabt,  since 
the  decision  ot  this  conrt  in  Greenbow  v. 
Vasbon,  81  Va.  886,  which  was  afllrmed 
by  the  supreme  court  of  the  United  States 
in  Vashon  v.  Oreenbow,  186  U.  S.  716. 10 
Sup.  Ct.  Rep.  072,  that  the  statute  of  thin 
state  providing  for  separate  aasesament 
of  taxes  for  the  support  of  the  pabiic  free 
schools,  and  that  sticb  taxes  shall  be 
paid  and  collected  in  lawful  money  of  the 
United  Statee,  only,  is  constitutional  and 
valid,  and  that  its  validity  Is  no  Iouk^  to 
be  questioned  here  or  elsewhere.  Nor  are 
we  able  to  see  upon  what  gronnd  the 
commonwealth's  demurrer  to  the  petltioa 
in  the  lower  court  conld  have  been  riitlitly 
overmled,  inasmuch  as  there  Is  no  allega- 
tion, direct  or  indirect,  that  no  part  of 
the  taxes  for  which  the  coupons  in  qoea- 
tlon  were  tendered  had  been  HnscnsBd  for 
school  purposes.  And  tor  the  same  rea- 
son, substantially,  we  are  unable  to  see 
why,  on  the  demnrrer  to  evidence,  fadg- 
ment  ehould  not  have  been  given  tor  the 
commonwealth;  but,  as  the  matter  In 
controversy  Is  less  In  amount  than  SSOtt, 
the  case  Is  not  within  the  Jurisdiction  uC 
this  conrt.  It  does  not  afflrmatlveiy  ai>- 
pear  that  the  validity  ot  any  statota  was 
drawn  In  question,  and  bob  eoattat  tiiat 
Che  mlings  ot  the  court  below  were  made 
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independently  of  the  Btatnte  abore  allnd- 
ed  to.  It  iB  a  well-dettled  propoBitlon 
that  the  onus  Is  on  the  party  seeking  a  re- 
vision of  a  Jadgment  in  an  appellate  court 
to  establish  the  Jorisdlction  of  the  appel- 
late conrt,  and  nnless  snch  Jorisdlction 
aflirmatively  appears  it  cannot  be  rightly 
said  to  exist  at  all.  Therefore,  however 
palpably  erroneons  the  Jndgnient  songht 
to  be  reviewed  in  the  present  case  may 
seem  to  be,  we  have  no  Jurisdiction  to  re- 
view it,  and  the  case  mast  be  dismissed 
for  want  of  Jorisdiction. 


Johnson  et  m1.  t.  FmiA 
(Supreme  Court  qf  ^ppeate  qf  VlavMta.   March 

ABSTmPBiT— Plsjudino— BvmsNoa. 

1.  AJadgmentforpUintilt  in  (M*umi>«tt,  after 
trial,  abonld  b«  set  aside,  and  a  new  trial  grant- 
ed, tf  there  waa  no  plea  by  defendant 

8.  In  (utumpstt  against  husband  and  wife 
jointly,  both  of  whom  are  inrtiea  in  interest, 
plaintiff  cannot  testify  as  to  matters  In  the  Imowl- 
edge  of  both  himself  and  tlie  husband,  where  the 
Utter  la  excluded  as  a  witness  beoaose  of  his 
wife's  interest. 

8.  A  memorandnm  book,  ont  of  which  •ome 
of  the  entries  bearing  on  the  cause  of  aotion  luve 
been  torA  after  the  action  was  commenced,  is  not 
admissible  In  evidence. 

4.  In  tutumpM  tat  moneys  paid  by  plaintlfl 
on  defendant's  account,  payments  after  com- 
menoement  of  the  aotion  oannot  be  proven  or 
allowed. 

Jaa.  G.  &  W.  W.  Fleld.tor  plaintiBa  in  er- 
ror. James  Hay  and  Meredith  &  Cocke, 
for  defendant  in  error. 

Lacy,  J.  This  is  a  writ  of  error  to  a 
Judgment  of  the  circuit  conrt  of  lladison 
coon  ty,  rendered  on  the  6th  day  of  Novem- 
ber, 1889.  The  case,  so  far  as  it  is  neces- 
sary to  be  stated,  is  briefly  as  follows: 
The  defendant  in  error  was  the  agent  and 
farm  manager  of  the  plaintifis  in  error  on 
their  farm  situated  in  the  coanty  of  Madi- 
son. Disagieemiint  having  sprang  tip  be- 
tween the  owners  of  the  property  and  the 
said  Fry,  who  was  the  farm  manager,  he 
was  removed,  and  at  the  August  rules, 
1887.  the  said  Fry  instituted  an  action  of 
Mssooipslt  against  the  owners  of  the  said 
farm,  and  its  belongings;  one  of  them. 
Fannie  8.  Barton,  being  unmarried,  and 
the  other  girls,  Mattie  and  Elisa.  being 
married,  respectively,  Mattie  to  the  plain- 
tiff In  error  H.  C.  Johnson,  and  Elisa  to 
the  plaintiff  In  error  M.  L.  Huffman.  The 
said  Fannie  has  since  intermarried  with 
the  plaintiff  in  error  B.  W.  Goodall;  sn 
that  the  action  was  against  married  wu 
men  and  their  husbands,  as  stated.  The 
action  was  for  f  8,809.69.  After  a  trial  last- 
ing several  days,  the  Jnry  returned  a  ver- 
dict on  the  24th  of  April.  1889,  in  favor  of 
the  plaintiff,  for  f  1.911.18.  The  defendants 
in  the  circuit  court  successfully  moved  for 
a  new  trial  upon  the  ground  that  the  case 
Tvas  tried  without  an  issue,  no  plea  hav- 
ing been  filed.  There  were  other  grounds 
assigned  for  the  motion,  hot  the  circuit 
court  overruled  all  other  grounds,  with- 
out exception  by  the  defendants,  and 
granted  the  motion  upon  this  alone:  to 
whicb  aetlon  of  the  court,  however,  the 
plaintiff.  Fry,  did  except.    There  was  a 


>  Rehearing  granted. 


iinbsequent  trial,  and  a  verdict  returned. 
In  September.  1889,  for  the  plaintiff  for  fl,- 
926.06.  Whereupon  the  defendants  moved 
thecourt  to  set  aside  the  said  verdict,  and 
grant  them  a  new  trial,  which  motion  the 
court  overruled,  and  rendered  Jadgment 
Jointly  against  all  of  the  defendants. 
Whereupon  the  defendants  excepted;  and 
the  said  defendants,  having  filed  nnmerous 
exceptions  daring  the  progress  of  the  trial, 
applied  for  and  obtained  a  writ  of  error 
to  this  court. 

The  first  assignment  of  error  which  we 
will  consider  is  the  exception  by  the  de- 
fendant in  error  to  the  action  of  the  court 
In  setting  aside  the  first  verdict  because 
there  had  been  no  issue  made  up  to  try, 
no  plea  having  been  filed,  and  his  claim 
that,  if  the  conrt  shall  disonver  that  the 
circuit  court  erred  in  setting  aside  the  first 
verdict  upon  the  ground  that  no  issue 
had  been  made  up,  and  therefore  none 
tried,  that  then,  nnder  act  of  assembly  of 
February  7, 1890,  (Acts  1889-80.  p.  86.)  this 
court  will  annul  all  proceedings  subse- 
quent to  said  verdict,  and  render  Jadgment 
thereon.  There  was  no  error  in  this  ac- 
tion of  the  court.  That  question  was  con- 
sidered and  decided  In  the  case  of  Petty 
V.  Frick  Co.,  86  Va.  601, 10  S.  E.  Bep.  886. 

The  next  assignment  of  error  is  as  to  the 
action  of  the  court  In  overruling  the  mo- 
tion of  the  defendant  to  exclude  the  plain- 
tiff as  a  witness,  upon  the  ground  that  the 
other  parties,  who  were  the  husbands  of 
the  married  women  defendants,  were  ex- 
cluded; H.  C.  Johnson,  who  was  a  witness 
relied  on  by  the  defendants,  being  exclud- 
ed on  account  of  his  wife's  interest.  The 
circuit  court  regarded  Johnson  as  a  nomi- 
nal party,  joined  for  contormity  only  with 
his  wife,  upon  the  principles  of  Farley  v. 
Tillar,  81  va.  376.  and  the  eases  there  cit- 
ed. Bat  this  case  Is  not  like  those  cases. 
Johnson,  like  his  wife,  is  a  party  in  inter- 
est, and  the  transactions  were  to  some  ex. 
tent  had  with  him.  He  is  sued  as  a  party 
defendant,  and  a  Jadgment  is  rendered 
against  blm  for  a  large  sum,  execution 
upon  which  would  bind  his  personalty  to 
Its  full  extent.  He  cannot  be  said  not  to 
be  interested.  He  is  a  party  to  the  salt, 
and  he  Is  a  party  In  interest.  Fry  testified 
as  to  matters  within  the  knowledge  of 
both,  and  recovera  a  jadgment  against 
Johnson  mainly— almost  exclusively— up- 
on Fry's  testimony,  while  Johnson's 
month  was  closed  because  of  his  wHe's  In- 
terest. Mrs.  .Tohnson  was  allowed  to  tes- 
tify, but  she  was  incompetent  on  account 
of  her  husband's  interest.  The  common- 
law  rale  is  in  thelneompetencyot  husband 
or  wife  to  testify  for  or  against  each  other, 
being  unchanged  by  statute.  The  other 
partties  to  the  transactions  involved  and 
ander  consideration  being  incompetent  to 
testi^.  Fry  was  incompetent  as  a  witness, 
and  the  circait  court  erred  in  permitting 
him  to  testify ;  and  for  this  error  the  Jadg- 
ment appealed  from  here  will  be  reversed, 
and  the  case  must  be  remanded  for  a  new 
trial  to  be  had  therein  in  the  said  cireult 
conrt  of  Madison. 

Bat,  as  the  case  most  be  retried,  It  is 
best  to  say  that  under  section  8248  of  the 
Code,  which  provides  tbafln  every  aetlon 
of  aaaumpait  the  plalnttB  shall  file  with 
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bis  declaration  an  accoont  stating  dis- 
tinctly tbe  aeveral  items  of  bis  claim,  nn- 
leas  it  be  plainly  described  in  the  declnra- 
tion,"  tbe  accnant  filed  in  this  case  was  In- 
8u  Hlclent.  No  items  were  plainly  described 
in  tbe  declaration,  and  in  tbe  account  filed 
many,  perhaps  most,  of  tbe  items  were 
mere  mention  o(  sums  paid,  without  giv- 
iDfc  any  lutormatiou  concerning  tbem 
whatever,  and  from  which  the  defendants 
could  derive  no  Icnowledge.  The  value  of 
this  rule  ol  law  Is  strikiiigly  illustrated  in 
this  case.  The  plaintiff  was  the  agent  and 
manager  of  the  defendants,  who  resided  in 
a  distant  part  of  the  state.  Bis  claims 
were  for  moneys  in  great  part  alleged  to 
have  been  paid  others.  The  dealings  had 
not  been  with  them,  bnt  with  others;  and 
the  plaintiff  should  bare  been  required 
to  furnish  an  account  intdligent  to  the  de- 
fendants, and  informing  them  of  tbe  precise 
nature  of  tbe  claim,  and  of  its  extent,  as 
was  required  by  the  court  in  Burwell  t. 
Burgess,  83  Orat.  472.  See,  also.  Fitch  ▼. 
Leltch,  11  I^gh,  471.  And  the  plaintiff 
should  not  have  been  allowed  to  file  with 
the  ]ury,  and  offer  in  evidence,  a  memoran- 
dum book  which  hebad  mutilated  by  tear- 
ing out  and  burning  some  of  tbe  entries 
concerning  this  suit  after  suit  brought, 
tinch  a  book  could  no  longer  be  regarded 
as  fnmisbing  any  safe  and  reliable  ert- 
dence;  It  came  in  questionable  sbape.  It 
was  erroneous  in  the  court  to  allow  proof 
of  and  credit  for  a  sum  of  money  alleged 
to  have  been  paid  long  after  suit  brought. 
It  formed  no  part  of  this  suit,  bnt  was 
not  barred  by  ft,  nor  affected  by  it,  being 
altogether  a  subsequent  transaction.  It 
was  erroneous  in  tbecircult  court  to  allow 
an  agreement  concerning  a  sale  of  tbe 
place  to  be  made  by  the  plaintiff,  and 
commissions  to  be  paid  to  bim  therefor, 
when  it  was  not  pretended  that  any  sale 
bad  ever  been  made  under  it,  nor  was 
there  any  claim  for  commissions  therefor: 
and  the  court  instracted  the  ]ury  that 
there  was  nothing  therein  upon  which 
they  could  form  any  part  of  their  verdict. 
It  is  not  clear  what  effect  it  could  have 
upon  tbe  suit,  bnt  it  was  Irrelevant,  and 
was  improperly  admitted. 

It  is  not  necessary  to  consider  tbe  action 
of  tbe  court  in  overruling  tbe  motion  to 
set  aside  the  verdict,  and  grant  a  new 
trial,  nor  to  consider  tbe  instructions,  as 
the  evidence  in  the  next  trial  may  be  very 
different,  and  all  the  questions  arising  un- 
der  the  instructions  which  are  likely  to 
arise  in  the  next  trial  havebeenconnidered 
in  what  has  gone  before.  We  are  of  opin- 
ion, for  tbeforegoing  reasons,  to  reverse  the 
Judgment  appealed  from,  and  to  remand 
the  case  for  a  new  trial  to  be  had  therein 
in  the  said  circuitconrt  otMadison  county. 

HiMTON,  J.,  absent. 


Bkli,  v.  HuTCTma. 

(Supreme  Court  of  Oeort/ta.    Jan.  19, 1891.) 

RssoisuoN  or  Dmn— FRAtn)— Poluho  Jubt. 

1.  CTponthe  trial  of  a  suit  In  equity  to  rescind 

a  sale  oi  land,  where  speciflo  questions  of  fact 

were  aubmitted  to  the  Jury,  It  was  improper  prao- 

tloe  for  the  oonrt  to  submit  also,  over  objeotion 

of  oonnael,  the  question  of  vriieUier  the  sale 


ataoold  be  raaotnded  er  aet,  that  bring  for  the 
ooort  to  decide  upon  the  special  facts  found  by 
the  loiy  in  answer  to  the  other  questions  sob- 
mitted;  but,  inasmaoh  as  the  facts  thus  found 
by  the  Jut  are  snlBoient  to  authorise  the  decree 
made  by  tae  oonrt,  the  Jadgment  will  not  be  re- 
versed on  this  ground. 

8.  Polling  the  jury  as  to  their  verdict  in  a 
oivil  oase  Is  a  matter  of  discretion  with  tbe  trial 
indge  which  this  cooit  will  not  undertake  to  con- 
trol: and  he  may  grant  a  motion  to  poll  them  up- 
on their  answer  to  a  speoiflc  question,  as  well  as 
upon  the  whole  verdict,  bnt  lus  ref  nsal  to  do  so 
is  not  ground  for  reversal. 

8.  Under  the  contract  of  sale,  the  r'^*"**^** 
were  to  be  paid  for  the  land  partly  in  money,  and 
partly  in  other  land  to  be  oonveyed  to  them  by 
the  defendant  The  Jury,  in  answer  to  qnestioas 
submitted,  found  tliat  the  defendant  oonkl  not 
make  a  good  title  to  the  land  he  agreed  to  con 
vey,  andoonld  not  fully  compensate  the  plaln- 
tiib  for  tbe  loss  of  the  land;  that,  at  the  time  of 
oontraoting,  no  valuation  was  plaoed  upon  the 
nlalntiSs' land;  and  that  the  ooodaot  of  the  de- 
fendant constituted  a  fraud  upon  the  plaiatilb. 
Held,  tlurt  the  decree  for  resoiaslon  was  proper, 
(a)  An  offer  by  the  defendant  :o  convey  other 
lands  of  the  same  kind  as  those  he  Iiad  agreed 
to  convey  was  not  a  oompllanoewith  liis  oontraet 

4.  In  addition  to  the  parts  of  tbe  reoocd  speo- 
Ifled  by  the  plaintiff  in  error  in  his  btU  of  asoep- 
tions  as  material  to  a  dear  understMidiag  of  the 
errors  complained  of,  owtain  portioas  ofllte  evi 
denoe  were  sent  upon  the  petition  of  the  dafeod- 
ants  in  error.  It  appearing  to  this  oonrt  that  this 
evldenoe  is  superfluous  and  immaterial,  it  is  di- 
rected that  the  cost  of  Ininging  it  up  be  taxed 
against  the  defendants  in  error. 
(ayUoOiM  tni  the  Court.) 

Error  from  superior  court,  Polk  county : 
Maddox,  Judge. 
The  following  Is  tbe  oflScial  report : 
"Mrs.  HntchinB  and  Mrs. Camp,  by  their 
petition,  alleged :  In  October,  18W,  8.  B. 
Bell  bargained  with  tbem  for  tbe  pur- 
chase from  them  of  a  farm  In  Polk  eonn^ 
for  the  agreed  sum  of  f  12,000,  to  be  paid 
as  follows :  f 5,000  casta  on  taking  posses- 
sion; f  1,400  In  13  months,  wTtb  8  per 
cent,  interest;  titles  to  11  lots,  specified 
by  numbers.  In  tbe  twelfth  district  of  orig- 
inally Appling  county,  containing  6,W0 
acres  of  well-timbered  land,  these  lots  be- 
ing valued  in  the  pnrchaae  at  95,000;  and 
titles  to  15  acres  of  land  In  Florida,  rained 
at  $e,O0A.  Relying  upon  the  good  faith 
and  ability  of  Bell  to  comply  with  the  con- 
tract, they  allowed  him  to  take  possession 
of  tbe  farm  In  tbe  latter  part  of  1886.  and 
be  took  full  possession  thereof  abont  De- 
cember 15th.  After  be  bad  gone  Into  pos- 
session he  failed  to  make  thecasb  payment 
agreed,  postponing  It  from  time  to  time 
upon  various  excuses,  and  has  only  paid 
f  1,800  of  the  cash  payment  agreed  apon. 
Fpon  full  Investigation  made  for  peti- 
tioners by  their  agent,  A.  A.  Camp,  of  the 
title  of  defendant  to  the  lots  of  land  In  orig- 
inally Appling  county,  they  are  convinced 
that  the  titles  are  worthless,  and  tiiat  tbe 
deeds  held  by  defendant  conveying  tiiese 
lands  are  forged  and  fraudulent,  and  that 
defendant  cannot  make  any  tities  thereto 
under  which  It  would  be  safe  for  them  to 
take  possession.  They  are  informed  and 
brieve  that  a  certain  party  named  holds 
the  genuine  titles  to  seven  of  the  lots. 
They  do  not  know  wbo  holds  the  title 
to  the  remaining  tonr,  but  b^eve  there 
are  conflicting  claims  to  them.  When  de- 
fendant was  informed  as  to  this  matt^by 
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tbeifl,  be  promised  to  give  tbem  good 
titlee,  but  he  has  failed  to  do  bo,  and,  ao 
far  as  tbey  are  informed  and  believe,  is 
making  no  effort  to  do  so.  Wben  tbey 
received  convincing  information  tbat  bia 
titles  were  not  good,  they  offered  to  mod- 
ify the  bargain,  and,  in  Ilea  of  title  to  these 
lots,  to  take  from  Bell  bis  notes  for  96,000, 
the  valne  placed  upon  the  lots  by  him  lu 
the  bargain ;  the  notes  to  bear  interest  at 
8  per  cent.,  and  payable  at  any  time  set 
by  bim  wltnln  five  years:  bathe  rejected 
this  proposition,  still  Insisting  that  ha 
would  give  tliem  correct  titles  to  these 
lots.  He  has  failed  to  pay  tbe  f6,000  cash 
agreed  apon,  and  to  make  titles  to  the 
land  in  Florida,  and  to  execute  bis  note 
for  tbfl  deferred  payment,  and  they  bave 
not  executed  to  bim  any  deed  or  bond  or 
other  obligation  to  convey  the  farm.  He 
holds  possession  of  the  farm.  Is  running 
and  cnltiTating  It,  and  wiU  appropriate 
to  his  own  use  and  probably  incumber  tbe 
'Crops  tbereon.  They  believe  that,  It  be 
is  sol  vent,  be  does  not  own  safflclent  prop- 
erty in  Georgia  to  satisfy  any  Judgment  or 
decree  they  might  obtain  against  him. 
Tbey  prayed  tbat  the  contract  be  re- 
«clnded ;  tbat  they  be  pot  in  possession  of 
the  farm ;  and  for  Judgment  against  de- 
fendant for  whatever  damages  tliey  might 
have  suffered,  or  may  suffer,  becunse  of 
his  failure  to  comply  with  this  contract; 
also  for  a  receiver  to  take  charge  of  the 
crops,  for  general  relief,  etc.  They 
amended  their  petition,  and  further  al- 
leged: The  price  fixed  upon  tbe  planta- 
tion by  tbem  sold  to  defendant  was  f  15,- 
000,  which  they  thought  it  was  worth, 
and  tbey  were  induced  to  sell  It  for  f  12,- 
000.  because  they  were  satisfied  tbey  could 
so  manage  the  fine  body  of  pine  lands 
offered  In  the  trade  by  defendant  at  $5,000 
as  to  make  theirplantation  net  tbem  f  16,- 
OOO  or  more.  The  pine  lands  were  heavily 
timbered,  located  close  to  the  railroad,  and 
the  timber  on  them  could  bave  been 
sawed  into  lumber  at  a  great  profit,  and 
1>y  ordinary  skill  and  energy  they  could 
have  made  more  than  the  price  fixed  upon 
tbem  by  defendant  In  the  trade.  Tbey 
-would  not  have  taken  tbe  96,000.  at  which 
these  lands  were  valued,  in  cash,  because 
tbey  expected  to  make  a  greater  sum  out 
of  the  timber  on  them,  and  their  getting 
tbe  pine  lands  at  the  f  6,000  was  the  main 
Inducement  to  make  the  trade  with  de- 
fendant, and  without  such  inducement 
the  trade  would  not  have  been  consam- 
mated.  At  tbe  time  it  was  made,  and 
'throughout  the  negotiations,  d^endant 
represented  to  their  agent  that  his  titles 
to  the  pine  lands  were  perfect,  and  wben 
tbdr  agent  asked  to  see  the  titles  defend- 
ant told  him  tbey  were  In  tbe  hands  of 
his  agent,  who  llvedln  Florida,  and  neitlier 
petitioners  nor  their  agent  had  any  oppor- 
tunity to  examine  tbe  titles  until  after 
tbe  trade  was  consummated,  and  they  re- 
lied apon  the  representations  of  defendant 
tbat  the  titles  were  perfect,  and  did  not 
know  until  after  defendant  was  put  in 
possession  of  their  plantation  that  his  ti- 
tles were  not  good.  His  representation 
that  bis  titles  to  tbe  pine  lands  were  good 
wan  fraudulent  and  false,  and  so  known 
to  defendant,  and  hia  deeds  were  all,  or 


aeariy  all,  forgeries;  the  titles  to  seven 
of  the  lots  being  held  by  others,  and  de- 
fendant not  now  attempting  to  defend  bia 
titles.  He  made  these  ffdse  and  fraudulent 
representations  with  intent  to  deceive  and 
cheat  them;  th^y  were  material  to  tbe 
eonsqmmatlon  of  tbe  trade;  were  believed 
to  be  true  by  petitioners,  and  acted  on 
by  them.  They  tendered  to  defendant  all 
sums  that  bave  been  paid  to  tbem  by 
him,  and  prayed  that  he  account  to  them 
for  rents  tor  thdr  plantation  from  the  1st 
of  January,  18fi7. 

"Defendant  answered  the  petition  and 
amendment  as  follows:  In  October,  1886, 
be  bad  some  conversation  with  A.  A. 
Camp  in  reference  to  the  purchase  of  the 
farm,  but  Camp  at  first  asked  f  12,000,  and 
defendant  would  not  consent  to  take  it  at 
this  price.  Camp  tben  offered  to  take 
f  10,000  for  it,  and  defendant  did  not  agree 
to  this  propoBitlon.  Then  in  October, 
18S6,he  told  Camp  he  would  trade  If  i.'amp 
would  take  5,890  acres  of  pine  lands,  and 
he  then  proposed  to  give  Camp  fn.OOO,  to 
bepaid  by  tbe  last  of  January,  1887;  $1,400 
to  be  paid  in  the  winter  of  1889;  15  acres 
of  land  in  Florida,  at  $600 ;  and  the  11  lots 
of  land  in  originally  Appling,  now  Clinch, 
and  IiiCholii  counties,  agnsregating  5,300 
acres.  Mo  price  was  fixed  on  this  pine 
land,  but  he  told  Camp  be  did  not  know 
wbat  it  was  worth.  He  did  agree  tbat, 
BO  far  as  tbe  Florida  land  was  concerned, 
be  would  take  it  back  at  $600  within  two 
years,  should  it  not  be  worth  that  amount 
in  that  time,  and  he  is  still  willlug  to  do 
so.  Camp  then  went  to  see  tbe  land,  and 
made  a  personal  inspection  of  it,  ascertain- 
ing thatsimllar  land,  adjoining  and  In  the 
vicinity,  could  be  bought  for  $100  a  lot, 
and  so  stated  to  defendant;  and  Camp 
then  told  defendant  he  would  and  did  ac- 
cept defendant's  proposition.  Defendant 
moved  on  tbe  farm,  December  17, 1886. 
Up  to  January  12, 1887,  he  paid  Camp,  tor 
petitlonera.  $160,  and  on  January  10, 1887, 
tbe  additional  earn  of  $1,714.10,  There 
was  a  mortgage  of  $1,800  on  tbe  land  giv- 
en by  petitlonera,  which  tbey  wore  to 
take  up  before  be  would  pay  over  tbe  $5,- 
000,  and  the  final  settlement  was  delayed 
by  Camp  in  trying  to  hunt  up  and  settle 
this  mortguge.  To  facilitate  matters,  de- 
fendant finally  agreed  with  Camp  to  carry 
tbe  mortgage,  if  tbe  mortgagee  would  al- 
low It  to  be  taken  up  within  12  months, 
and  the  mortgagee  agreed  to  this,  and  de- 
fendant tben  informed  petitioners  tbat  he 
would  carry  the  mortgage,  and  asked  tbat 
a  day  be  set  for  a  final  settlement,  which 
wai  done.  When  the  time  arrived  peti- 
tioners declined  to  settle.  Petitioners 
were  not  delayed  by  defendant,  but  he 
was  ready  at  all  times  to  pay  the  money, 
give  a  deed  to  the  Florida  land  and  the 

gine  land,  and  give  notes  tor  tbe  $1,400. 
[e  has  been  advised  and  believes  tbat  his 
title  to  tbe  pine  lands,  being  a  full  and  un- 
broken chain  from  the  grantee  down  to 
him,  is  a  true  and  gennine  title.  After 
Camp  made  the  second  visit  to  the  pine 
lands,  be  stated  to  defendant  that  he  had 
heard  nothing  affecting  the  titles.  Defend- 
ant is  ready  to  pay  tbe  $5,000,  less  the 
amount  paid,  and  the  amount  at  the  mort- 
gage and  interest,  and  ha  has  already  ten- 
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dered  to  Camp  hta  note  for  the  91.400,  doe 
December  1,  1887,  and  deed  to  tbe  P'lorida 
land  In  conalderation  of  fKOO,  and  a  war- 
ranty dec^  to  tue  pine  lands,  reciting  a 
consideration  of  f  1,100.  that  being  its  mar- 
ket value,  and  In  addition  the  balance  of 
the  fS.UOO,  leas  the  mortgage  and  the 
amount  paid,  and  he  renews  the  tender. 
He  Is  not  Insolvent,  and  In  bis  answer  set 
forth  various  items  or  property  ownerl  by 
him  In  Georgia,  and  stated  that  he  owed 
no  debts,  save  tbe  balance  doe  on  this 
land.  Since  be  went  on  the  farm  he  has 
made  valuable  and  permanent  improve- 
ments upon  It,  to  the  extent  of  91.226, 
which  he  claims  should  be  allowed  blm, 
besides  interest,  in  case  by  final  decree  he 
be  required  to  cux-oout  to  petitioners  for 
rent.  He  prayed  that  the  court  would  de- 
cree title  In  him  to  the  land  he  bought 
from  petltloneHs  upon  his  compliance  with 
tbe  contract,  which  he  Is  now  ready  and 
prepared  to  comply  with,  or  which  he  will 
do  as  soon  as  tbe  terms  of  the  contract 
can  be  settled  by  the  verdict  of  tbe  Jury. 
Camp  did  not  ask  him  for  deeds,  bat  only 
asked  for  an  abstract,  which  he  got,  and 
he  could  have  gotten  deeds  if  he  had  asked 
for  them.  The  price  of  915,000  was  not 
fixed  by  petitioners  upon  the  land,  nor  wan 
any  price  fixed  upon  the  pine  land  which  he 
contracted  to  sell  them,  but  at  tbe  time  of 
the  trade  both  be,  petitioners,  and  tbdr 
agent  knew  that  these  pine  lands  were  not 
worth  more  than  9100  a  lot,  and  that 
lands  in  large  quantities  of  equal  value  in 
every  respect,  and  of  equal  accessibility,  in 
tbe  same  nelfrhborhood,  could  be  bought 
for  9100  per  lot  or  leas.  It  is  not  true  that 
petitioners  agreed  to  take  912,000  instead 
of  916,000,  because  they  were  satisfied  they 
could  manage  the  pine  lands  no  as  to 
make  their  plantation  net  them  916.000 
or  more.  They  never  expected  to  realise 
916,000  lor  their  plantation  by  the  trade. 
They  have  4  of  the  11  lots,  and  with  9700 
can  bay  7  more  in  the  immediate  vicinity 
of  tbe  lots  be  agreed  to  sell  tbem,  as  well 
timbered  and  asconvenlentto  tbe  railroad, 
and  defendant  is  willing  and  now  offers  to 
furnish  9700,  or  such  sum  as  may  be  neces- 
sary, to  purchse  7  such  lots,  so  that  they 
may  have  11  lot»  as  good  and  valuable  in 
every  way  as  he  agreed  to  sell  them,  or  be 
offers  to  purchase  and  make  titles  to  tbem 
to  7  other  lots  lying  near  the  lots  above 
mentioned,  with  as  good  and  valuable 
timber  as  the  7  lots,  tbe  title  to  which  Is 
disputed,  and  as  near  to  the  railroad  as 
those  lots,  and  all  of  which  he  undertakes 

to  do  within days  from  the  decree, 

or  within  the  same  number  of  days  from 
the  time  they  will  agree  to  accept  it.  It  is 
not  true  that  petitioners  would  not  have 
taken  93.000  for  the  pine  lands,  and  they 
knew  that  with  95,000  they  could  have 
bought  60  such  lots.  These  lands  were  not 
valued  at  96,000  in  the  trade,  and  peti- 
tioners' getting  them  was  not  the  main  in- 
ducement, nor  one  of  the  main  Induce- 
ments, to  the  trade,  but  tbe  main  in- 
ducement was  to  get  money  to  use  to  pay 
debts  with,  which  they  did  get.  Petition- 
ers had  bad  their  farm  on  the  market,  and 
had  offered  it  for  910.000  in  cash,  and  had 
never  made  it  known  that  the  getting  of 
pine  lands  was  a  necessary  part  of  any 


trade  they  would  make,  and  no  such  in- 
formation was  furnished  defendant  in  this 
trade.  He  never  told  Camp  that  tbe  title 
papers  were  in  tbe  bands  of  his  agent  in 
Florida, for  defendant  bad  the  title  papers 
in  his  possession,  and  showed  them  all 
to  Camp;  and  petltionera.  tbrougta  their 
agent,  had  same  opportonity  to  know 
whether  or  not  defendant's  titles  were 
good  as  defendant  had.  Defendant  knew 
nothing  of  the  validity  or  Invalidity  of  the 
title,  except  through  the  title  papers,  and 
the  assurance  of  the  man  be  porcbaaed 
from  that  the  titles  were  good.  If  tbe  titles 
were  not  good,  it  was  not  known  to  blm, 
and  he  had  no  reason  to  suppose  they  were 
not  good.  He  bought  the  lands  In  good 
faith,  and  paid  a  valuable  consideration 
thereiror,  and,  sn  far  as  be  knows,  bis  title 
to  any  of  tbe  lots  was  not  disputed  ontil 
after  his  trade  with  petitioners,  and  be 
supposed  tbe  papers  were  all  genuine,  and 
not  forged,  when  he  bongbttbe  lands, and 
when  be  sold  them  to  petitioners.  Tbe 
charges  made  by  petitioners  to  tbe  con- 
trary are  false,  and  he  made  no  attempt 
to  deceive  or  cheat  them,  nor  did  he  make 
any  representations  as  to  tbe  titles,  bat 
all  parties  relied  on  the  paper  titles  shown 
to  and  examined  by  Camp,,  and  on  tbe  in- 
quiries and  Information  obtained  by  Camp 
on  his  visits  to  the  lands.  Defendant  la 
willing  and  able  to  pay  the  money  be  un- 
dertook to  pay,  and  to  pay  tbe  value  of 
all  tbe  lots  to  which  bis  title  has  failed  or 
is  defective,  or  to  pay  tbe  value  of  all  tbe 
11  lots  to  petitioners,  or,  if  they  prefer,  be 
is  willing  to  procure  and  convey  to  tbem 
7  other  lots  as  above  stated. 

"Pending the  trial  of  the  case, defend- 
ant's counsel  wrote  ont  11  questions  of 
fact  to  be  submitted  to  tbe  Jury,  which  are 
tbe  first  11  as  hereafter  stated,  and.  after 
defendant  had  submitted  these  to  the 
court,  complainants'  counsel  submitted 
two  othMs,  to-wit,  Nos.  IS  and  IS.  De- 
fendant objected  to  No.  13  being  submit- 
ted, on  the  ground  that  it  involved  a  legal 
conclusion  alone,  which  was  a  matter  for 
the  court  to  decide  from  the  facts  involved 
in  the  otber  issues,  after  tbe  Jury  should 
pass  upon  them,  but  defendant's  objection 
was  disregarded  by  the  court,  and  tbe 
court  submitted  all  the  questions.  The 
questions  and  answers  thereto  were  asfol- 
lows:  '(1)  Cans.  B.  Bell  make  a  good  title 
to  tbe  6.890  acres  of  land  In  Clinch  county 
and  Echols  county,  mentioned  in  the 
pleadings?  No.  (2)  Were  or  not  said  5,390 
acres  of  land  valued  at  96,000  in  the  trade 
which  is  sought  to  be  set  aside  by  com  pi  a  In- 
antslnthlscase?  No.  (8)  Howmuchwaa 
said  6,880  acres  of  land  worth  October  15. 
1886t  91.100.  (4)  Was  or  not  said  6.880 
acres  land  tbe  prindpal  or  main  Inducement 
tocomplalnantstoenterintothe trade?  It 
was  not.  (5)  Would  or  not  tbe  failure  to 
get  said  6,890  acres  of  land  prevent  com- 
plainants from  tbe  use  and  enjoyment  to 
any  material  extent  of  tbe  other  part  of  the 
consideration  they  were  to  get  under  the 
trade  Y  It  would  not.  (6)  Can  complain- 
ants be  fully  compensated  in  money  for 
the  loss  of  said  5,390  acres  of  land?  We 
think  not.  (7)  Did  or  not  8.  B.  Bell  prac- 
tice any  fraud  on  complainants  in  making 
the  trade,  or  did  be  act  In  good  faith  ? 


Digitized  by 


Google 


Ga.) 


BELL  V.  HUTCHINS. 


977 


Fraud  byfailareot  title.  (8)  Shall  com- 
plainantB  take  the  fifteen  acres  of  land  in 
Flurlda  referred  to  in  the  trade,  or  shaU 
I>r.  Bell  pay  them  f  800?  Neltbpr  one.  (9) 
How  much  money  has  8.  B.  Bell  paid 
complainants  in  hia  purchase,  and  when 
was  it  paid?  fl .714.10,  January  10, 1887. 
fl60.  January  12.  1887.  (10)  What  has  the 
place  bought  by  S.  B.  Bell  from  complain* 
ants  been  worth  for  rent  for  yearn  1887, 
1888, 1889,  and  1890?  f  3,200.  (11)  What  is 
the  value  of  Improvements  put  by  Bell  on 
said  place  since  be  took  possession  of  it? 
f  1,409.  (12)  Was  any  vaiae  placed  by  the 
parties  in  the  trade  on  complainants'  farm, 
and,  if  a  value  was  placed  upon  said  farm, 
what  was  that  value?  No  value.  (13) 
Shall  said  trade  between  complainants 
and  R.  B.Bell  be  rescinded?  It  shall.  We, 
the  Jury,  make  the  answers  to  the  above 
questions  our  verdict.' 

"When  the  Jury  brought  in  thMr  verdict, 
connsel  for  complainants,  in  open  court, 
read  out  each  question,  and  the  answer  to 
each,  and  then  the  defendant,  before  the 
Jury  had  dispersed,  requested  that  the  Jury 
be  polled  as  to  their  finding  on  the  thir- 
teenth issue.  To  this  petitioners  objected, 
and  the  court  proceeded,  and  polled  the 
Joiy  as  to  their  verdict  generally,  each 
Jnror  being  asked  if  that  was  his  verdict, 
and  If  he  agreed  to  It,  and  each  replying 
that  he  did.  Over  objection  of  defendant, 
the  court  then  entered  up  a  decree  on  the 
verdict,  that  the  trade  be  rescinded  as 
prayed  tor  in  the  petition,  and  that  com- 
plainants be  put  into  possession  of  the 
property  claimed;  that  defendant  pay 
tbem  f3,200  for  rent  for  1887.1888, 1889,  and 
1890,  for  which  petitioners  should  have  ex- 
ecution; that  petitioners  pay  defendant 
$1,409  for  the  improvements,  and  $1,864.10 
for  money  paid  tliem  by  him  on  the  pur- 
chase of  the  land,  with  interest  on  the 
last-named  sum  from  January  10, 1887.  at 
7  per  cent., to  bededucted  fromtbeamonnt 
fuond  due  petitioners,  as  above  stated; 
and  that  he  have  execution  tor  any 
<Iifterence  or  excess  In  his  favor,  should 
there  be  any;  and  that  the  cost  lie  taxed 
against  him.  The  objection  urged  to  the 
entering  of  this  decree  was  that  the  facts 
found  by  the  Jury  in  answer  to  all  the 
others,  except  the  thirteenth  question, 
were  in  law  inconsistent  with  the  flndiug 
of  the  Jury  in  answer  to  that  question, 
and  did  not  In  law  furnish  cause  tor  re- 
scinding the  contract.  Defendant  except- 
ed to  the  submission  by  the  court  to  the 
Jury  of  the  thirteenth  question ;  to  the  ac- 
tion of  the  court  In  refusing  to  poll  the  Jury 
as  tu  their  finding  in  answer  to  the  thir- 
teenth question, as  requested,  and, instead 
thereof,  polling  them  generally;  and  ti> 
the  decree. " 

Broylea  &  Soaa  and  F.  A.  Irwia,  for 
plaintiff  in  error.  Blanee  A  Noyee,  Turner 
A  Gross,  and  Janea  &  Rlebardson,  for  de- 
fendant In  error. 

Simmons.  J.  Mrs.  Hntchins  and  an- 
other brought  a  suit  on  the  equity  side  of 
the  court  to  rescind  a  sale  of  land  whi<>h 
she  made  to  Bell.  After  the  evidence  had 
been  submitted,  counsel  for  Bell  presented 
eleven  queHxlons  of  fact  which  he  asked 
the  court  to  submit  to  the  Jury.  Counsel 
T.128.B.no.20— 62 


tor  the  plaintiff  submitted  two,  one  of 
which  was,  "Shall  said  trade  between 
the  complainants  and  Bell  be  rescinded?" 
To  this  question  counsel  for  Bell  objected, 
on  the  ground  that  the  answer  thereto 
would  be  a  matter  of  law,  and  that  it 
was  a  question  for  thecourt after  the  find- 
ing of  the  Jury  on  the  other  questions, 
and  not  a  question  for  the  Jury.  This  ot>- 
Jectlon  was  overruled.  The  Jury  returned 
a  verdict  answering  the  questions,  wblcli 
will  t>e  found  in  the  official  report;  and 
counsel  for  Bell  moved  to  poll  the  Jury  as 
to  their  answer  to  the  last  question.  The 
court  declined  to  poll  the  Junr  as  to  this 
particular  answer,  but  polled  them  on  the 
verdict  generally,  and  this  was  except- 
ed to.  The  court  then  made  a  decree  upon 
the  finding  of  the  Jury,  to  which  connsel 
for  Bell  objected  on  the  ground  that  the 
facts  found  by  the  Jury  in  answer  to  all 
the  questions  except  the  thirteenth  were 
in  law  inconsistent  with  the  finding  of  the 
Jury  in  answer  to  that  question,  and  did 
not  in  law  tumisb  cause  for  rescinding  the 
contract.  These  are  the  three  errors  spec- 
ified in  the  bill  of  exceptions  filed  by  Bell. 

1.  We  think  It  was  improper  practice  for 
the  court  to  submit  the  thirteenth  ques- 
tion to  the  Jury.  Whether  the  trade 
should  be  rescinded  or  not  was  a  question 
for  thecourt  todecide  upon  the  otherfactn 
found  by  the  Jury.  It  would  be  useless, 
generally,  to  submit  special  questions  of 
fact  to  the  Jury  it  the  general  questions  on 
the  merits  were  submitted  also-  at  the 
same  time.  It  is  better  to  allow  the  Jury 
to  find  as  to  special  questlonsotfact  with- 
out knowledge  on  their  part  as  to  the 
legal  bearing  of  their  findings.  But  in 
the  present  case,  inasmacb  as  the  special 
facts  found  by  the  Jury  In  answer  to  the 
Interrogatories  propounded  are  sufficient 
to  authorise  the  decree  made  in  the  case, 
we  will  not  reverse  the  Judgment  on  this 
ground. 

2.  There  was  no  error  in  refusing  to  poll 
the  Jury  upon  any  specific  answer  made 
by  them  to  the  questions  propounded. 
The  answers  were  not  separate  verdicts, 
but  all  the  answers  made  one  verdict.  We 
do  not  mean  to  say  that  if  the  court,  in 
its  discretion,  had  seen  fit  to  poll  the  Jury 
as  to  any  specific  answers,  it  would  have 
been  error.  Pulling  the  Jury,  in  a  civil 
case,  is  a  matter  within  the  discretion  of 
the  trial  judge,  and  he  can  grant  a  motion 
to  poll  them,  either  upon  the  whole  ver- 
dict, or,  for  any  sutnclentreaann,  upon  the 
answer  to  a  specific  question;  and  we 
will  not  undertake  to  control  his  discre- 
tion upon  these  matters  of  practice. 

8.  As  to  the  third  objection,  we  think 
the  (acts  found  by  the  Jury  in  answer  to 
the  questions  other  than  the  thirteenth 
were  sufficient  to  authorize  the  judge  to 
enter  a  decree  of  rescission  of  the  contract, 
and  we  think  the  answers  to  those  ques- 
tions were  not  inconsistent  with  the  find- 
ing of  the  Jn^  in  answer  to  the  thirteenth 
question.  We  find  from  the  pleadings  In 
the  case  that  Mrs.  Hutchlns  contracted  to 
sell  Bell  a  plantation  in  Polk  county,  and 
that  Bell  agreed  to  pay  her  $5,000  in  cash. 
Rive  his  note  for  $1,400,  payable  In  12 
months,  and  convey  to  her  5.390  acres  of 
land  in  Clinch  and  Echols  counties,  and 
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16  acres  in  Florida  worth  $600.  Tbejary 
fonnd  answer  to  theqnestions  propoauded 
that  Bell  could  not  make  b  good  title  to 
the  6,390  acres  in  Clinch  and  Echols  coun- 
ties, and  could  not  fully  compensate  her 
in  money  for  the  loss  of  this  land ;  that  he 
committed  a  fraud  upon  her  In  selling  her 
the  land  when  he  could  not  make  a  good 
title  to  it ;  and  that  at  the  time  of  the 
contract  no  value  was  placed  by  the  par- 
ties on  Mrs.  Hutchlns'  land.  Taking  all 
these  facts  together,  we  think  the  court 
was  right  in  entering  the  decree  for  rescis- 
sion. This  was  not  a  contract  by  Mrs. 
Hutchlns  for  the  sale  of  her  land  for  money 
alone,  but  was  a  contract  for  its  sale 
partly  for  money,  and  partly  for  otherland; 
and,  when  the  title  to  the  land  which 
Bell  had  agreed  to  convey  her  failed,  It  waa 
a  non-performance  by  Bell  ot  his  cove- 
nants with  her  to  make  her  a  good  title  to 
the  Clinch  and  Echols  land.  Sha  was  en- 
titled to  have  the  land  for  which  she  had 
contracted,  and  Bell  could  not  comply 
with  bis  contract  by  offering-  her  other 
lands  ot  the  same  kind ;  and,  as  we  have 
seen,  the  Jury  fonnd  that  she  could  not  be 
compensated  in  money  tor  the  loss  of  this 
particular  land.  See  Code,  jj  2869.  For 
these  reasons,  and  others  that  might  be 
mentioned,  we  affirm  the  Judgment  ot  the 
court  below. 

4.  It  appears  from  the  record  that  the 
defendant  in  error  was  not  satisfied  with 
the  specifications  of  the  record  made  by 
the  plaintiff  in  error  in  the  bill  of  excep- 
tions, and  petitioned  the  Jndge  to  have 
certain  portions  ot  the  evidence  sent  up, 
which  was  accordingly  done.  In  looking 
into  the  case,  we  find  that  this  evidence  is 
entirely  superfluous  and  immaterial,  and 
Is  not  necessary  to  a  clear  nnderstanding 
of  the  cave;  and  we  therefore  direct  that 
the  cost  ot  bringing  it  here  be  taxed 
against  the  defendant  in  error,  and,  if  the 
plaintllf  in  error  has  paid  It  in  the  court 
below,  that  he  have  Judgment  therefor  in 
thatvonrt.    Judgment  affirmed. 


Myers  t.  Pierce. 

(Supreme  Court  of  Oeorgla.    March  16,  18B1.) 

Skix  or  Dbcbdekt'b  Reai.tt— Mobtgaoe  bt  Dbv- 
I8XE — Priorities — Election  o»  Sbousities. 

1.  Due  administration  of  devised  real^  by 
the  executrix  under  an  order  of  the  court  of  or- 
dinary to  pay  debts  of  the  estate  cuts  oil  a  mort- 
gage made  by  one  of  the  devisees  upon  Us  undi- 
vided interest  in  such  realty. 

2.  The  purchaser  at  foreclosure  sale  of  the 
andivided  interest  of  a  tenant  in  common  in  cer- 
tain lands  takes  an  undivided  interest  in  every 
part  of  the  premises.  He  does  not  become  sole 
owner  of  any  definite  subdivision  of  the  tract. 

8.  A  bona  flde  mortgagee  having  a  valid  lien 
upon  two  parcels  ot  land  cannot,  at  the  instance 
of  a  third  person,  be  enjoined  from  enforcing  the 
mortgage  to  await  an  election  by  the  mortgagor 
as  to  which  parcel  she  will  relinquish  to  such 
third  person,  either  parcel  being  siifflc-ient  to  dls- 
eharge  the  mortgage  debt,  if  the  case  is  one  for 
elecDon,  the  mortgagee  is  entitled  to  exercise 
that  privilege  by  exposing  either  to  sale  under 
his  Judgment  of  foreclosure.  He  will  have  no 
rigbt  to  sell  both  if  one  should  prove  sulBcient 
(SyUabus  by  the  Court.) 

Error   from    superior    court,   Hancock 
county;  McWhorter,  Judge. 


R.  H.  Lewis,  for  plaintiff  in  error.  T. 
M.  Hunt,  J.  A.  Barley,  and  E,  B.  Brown, 
for  defendant  in  error. 

Bleckley,  C.  J.  The  mortgage  by  E; 
B.  Brown  to  Pierce  &  Little  was  executed 
In  December,  1877,  and  was  made  in  re- 
newal of  a  prior  mortgage  to  otber  par- 
ties, dated  in  March.  1875,  which  had  been 
assigned  to  them.  The  renewal  mortgage 
was  foreclosed  In  October,  I8&7,  and  the 
sheriff's  sale  made  under  the  foreclngure 
was  in  June,  1889.  At  that  sale  Pierce, 
surviving  partner  of  Pierce  &  Little,  the 
mortgagees,  was  the  purchaser.  This  is 
the  title  which  he  seeks  to  assert  In  the 
present  proceeding.  The  proi>erty  em- 
braced in  the  mortgage,  and  covered  by 
the  foreclosure  and  sale  and  by  the  sber- 
Iff's  deed  to  Pierce,  was  described  thus: 
"All  the  undivided  interest  which  be,  tbe 
said  Edward  B.  Brown,  has  in  tbe  lands 
of  the  estate  ot  bis  deceased  father,  Alfred 
£.  W.  Brown,  lying  and  being  in  tbe 
county  of  Hancock,  state  aforesaid,  and 
on  wlilch  the  said  A.  E.  W.  Brown  resided 
at  the  time  of  his  death ;  the  said  interest 
of  the  said  Edward  B.  Brown  i>eing  one- 
ninth  part,  and  tbe  said  body  of  land  be- 
longing to  said  estate  containing  about 
twenty-seven  hundred  acres,  Indoding  tbe 
dower  lands  of  Mrs.  V.  L.  Brown,  tbe 
widow  ot  said  deceased;  said  interest 
hereb}'  mortgaged  being  all  the  Interest 
in  or  claim  held  by  said  Edward  B.  Brown 
against  the  lands  of  said  estate."  These 
lands  constituted  a  part  ot  the  estate  of  E. 
B.  Brown's  father,  and  as  to  20  acres, 
called  the  "dower  lands,"  were  devised 
specifically  In  remainder  to  the  testator's 
children,  and  the  rest  of  said  lands  were 
devised  to  them  in  fee  by  a  resldnary 
clause  in  the  will.  The  adverse  claim 
against  which  this  title  is  sought  to  be 
asserted  arose  thus:  Tbe  children  of  the 
testator,  including  B.  B.  Brown,  obtained 
a  decree  against  tbe  executrix  for  over 
$10,000,  to  be  paid  to  them  equally  out  of 
the  testator's  estate.  This  decree  was 
rendered  in  October,  1875,  some  two  years 
prior  to  the  execution  ot  the  mortgage  by 
£.  B.  Brown  to  Pieree  &  Little.  The  ex- 
ecutrix, under  an  order  ot  tbe  conrt  of  or- 
dinary, granted  at  August  term.  1874,  sold 
certain  lands  of  her  testator  in  December. 

1886,  and  the  same  were  pnrebased  at  sacb 
sale  Jointly  by  all  the  plaintllts  In  tbe  de- 
cree above  referred  to, except  E.  B.  Brown 
and  one  otber.  The  executrix  executed  a 
conveyance  to  these  purchasers,  one  of 
whom  was  Laura  V.  Brown,  one  ot  tbe 
plaintiffs  in  tbe  decree,  and  a  sister  of  E. 
B.    Brown.    Subsequently,  in   Febniaiy, 

1887,  the  purehasers  divided  the  land 
among  them,  Laura  V.  receiving  two 
shares,  these  shares  being  represoited  by 
subdivisions  ofthe  tract, and  nnmbered  as 
lots  Sand  7.  She  was  entitled  to  one  of 
tbe  shares  by  reason  of  her  original  lut)*r- 
est  in  the  decree,  and  to  the  other  by  pur- 
chase through  her  husband  ot  £.  B. 
Brown's  interest  in  that  decree.  This 
purchase  took  place  in  September,  ISfS, 
more  than  two  months  before  tbe  sale  ot 
the  land  by  the  executrix,  and  'vras  evi- 
denced by  an  assignment  in  writing  from 
E.  B.  Brown  to  George  B.  Brown,  and 
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from  GeorKO  R.  to  bis  ^fe,  Lanra  V. 
These  aaslgrnments  were  for  value,  bat 
tbe  ariaignees  took  with  actual  notice 
of  the  morteasc  by  E.  6.  Brown  to 
Pierce  ft  Little  upon  the  land.  In  March, 
1887,  Laura  V.  Brown  mortgaged  to  My- 
«r8  the  above-named  lots,  S  and  7,  tu  He- 
cure  a  debt  of  more  than  fl.OOO  which 
abe  owed  to  Myers.  This  mortgage  was 
foreclosed,  and  said  lots  were  about  to  be 
'brought  to  sale  under  the  Judgment  of 
^foreclosure,  when  Pierce,  survivor  of 
Pierce  ft  Little,  filed  his  petition  In  thenat- 
■nre  of  a  bill  in  equity,  praying  that  the 
■sale  be  enjoined,  and  that  Laura  V.  be 
restrained  from  selling  or  further  incum- 
bering either  of  the  lots.  The  Judge 
granted  an  interlocutory  Injunction,  as 
prayed  for,  and  Myers  excepted.  Either 
-of  the  lots  Is  worth  more  than  the  amount 
of  the  mortgage  debt  which  Is  sought  to 
■be  collected  by  Myers.  Besides  the  prayer 
lor  injunction,  the  bill  prayed  that  Laura 
T.  may  be  required  to  elect  and  choose 
-which  of  the  lots  she  will  take  and  receive 
as  her  share  of  the  land,  and  that  Pierce 
may  recover  the  other  lot  as  the  share  or 
Interest  of  E.  B.  Brown  In  the  lands  of  his 
father's  estate,  with  rents  and  profits 
therefor;  and  that  the  mortgage  fl.  ft.  of 
Myers  may  be  all(>we<l  to  proceed  only 
Against  the  lot  decreed  to  belong  to  Lau- 
ra V.  Process  was  prayed  against  E.  B., 
(Laura  V.,  and  Myers. 

1.  For  three  reasons  the  Judge  erred  In 
fn^nting  the  injunction  complained  of  as 
'to  Myers.  Tbe  administration  of  the 
land  by  the  executrix  under  an  order  of 
the  court  of  ordinary,  granted  before  any 

■of  the  mortgages  came  into  existence,  cut 
off  the  title  of  the  devisees,  and  defeated 
tbe  mortgage  given  by  E.  B.  Brown,  one 
•of  these  devisees,  upon  his  undivided  in- 
terest. Tbe  executrix  administered  the 
land  as  the  property  of  her  testator.  The 
purchasers  at  her  sale  succeeded  to  his 
title,  not  to  that  of  the  devisees.  McDan- 
iel  V.  Edwards,  58  Ga.  444. 

2.  The  mortgage  to  Pierce  ft  Little  was 
tno  Hen  upon  the  decree.  The  decree  be- 
longed in  part  to  E.  B.  Brown  as  a  cred- 
itor of  his  father's  estate.  His  Interest  In 
the  land  before  it  was  administered  was 

^8  a  devisee  under  his  father's  will.  These 
two  pieces  of  property  were  altogether 
separate  and  distinct.  The  decree  was 
negotiable  by  assignment,  (Code,  §§  2776, 
4217,)  and  he  did  assign  bis  Interest  in 
It  before  the  land  was  administered. 
7blB  interest  became  the  property  of  his 
sister,  Lanra  v.,  by  purchase;  and  whether 
tbe  land  was  paid  for  at  tbe-sale  made  by 
tbe  executrix  with  the  decree  or  with 
money  makes  no  dllferenco.  In  either  case 
ft  became  the  propjrty  of  the  purchasers. 
B.  B.  Brown,  having  before  that  time 
parted  with  his  interest  in  the  decree,  had 
no  Interest  In  the  purchase  of  the  land. 
But  even  if  the  land  had  not  t>een  admin- 
istered by  the  executrix.  Pierce  would 
have  had  no  Interest  in  the  partlcularlots, 
3  and  7,  now  In  controversy,  except  what 
be  acquired  by  his  purchase  at  the  sher- 
iff's sale  under  his  mortgage  foreclosure. 
He  would  not  have  been  the  owner  of 
•either  of  these  lots,  but  merely  of  one- 
utnth,  or  at  most  one-eighth,  of  each  of 


them.  To  this  interest  he  would  have 
had  a  legal  title,  and  could  have  asserted 
It  by  claim  at  law  against  the  mortgage 
execution  of  Myers,  and  would  have  no 
need  for  an  injnnctlon  restraining  him 
from  selling.  He  took  no  measures  be- 
fore foreclosing  his  mortgage  to  concen- 
trate it  upon  these  two  lots,  but  fore- 
closed It  as  a  lien  upon  an  undivided  in- 
terest in  tbe  whole  tract,  and  therefore  bis 
purchase  at  the  foreclosure  sale  invested 
him  with  no  exclusive  title  to  any  partic- 
ular part  of  the  tract,  but  with  an  undi- 
vided Interest,  if  any  at  all.  In  tbe  whole. 
In  this  case  he  conies  to  assert  his  rights 
as  owner,  not  as  mortgagee.  He  stands 
upon  his  title  as  a  purchaser  at  the  mort- 
gage sale.  Consequently  he  has  only 
such  rights  as  any  other  person  would 
have  had  who  might  have  purchased  at 
that  sale  the  same  property  or  interest 
which  he  purchased. 

8.  But  suppose  one  of  the  two  lots  em- 
Itraced  in  tbe  mortgage  to  Myers  does  in 
equity  belong  to  Pierce,  tbe  legal  title  to 
tliem  both  is  in  Laura  V.  Brown,  and 
was  at  tbe  time  she  mortgaged  them  to 
Myers  as  security  for  her  debt.  There  is 
no  suggestion  that  Myers  had  any  notice 
of  Pierce's  equity,  and  It  is  admitted  that 
one  of  the  lots  belongs  to  his  mortgagor. 
Why,  then,  should  he  be  restrained  from 
selling  one  of  them,  at  least?  And  it  is  al* 
leged  that  eitber  of  them  Is  of  sufficient 
value  to  pay  off  bis  mortgage.  Why, 
then,  should  he  not  go  on,  and  sell  one  of 
them,  and  obtain  satisfaction?  Why 
delay  him  until  his  debtor  elects  which  of 
the  lots  she  will  take?  Why  not  allow 
Myers  to  elect  which  one  he  will  sell  ?  He 
has  a  legal  lien  upon  both,  and  surely,  if 
an  election  is  to  be  made,  he  is  the  proper 
party  to  make  it;  and  doubtless  he  will 
make  it  by  offering  one  of  tbe  lots  first, 
when  they  are  brought  to  sale  under  his 
mortgage.  If  one  of  them  should  prove 
sutSclent  to  discharge  his  demand,  he  will 
have  no  right  to  sell  the  other,  and  there 
can  be  no  presumption  that  he  would  at- 
tempt to  sell  It  needlessly.  Any  one  of  the 
three  reasons  which  we  have  nsslsmed 
would  be  decisive  against  putting  Myers 
under  any  injunction.  Let  him  proceed 
to  obtain  satisfaction  of  his  mortgage 
debt  according  to  law.  Judgment  re- 
versed. 


HUTTON   V.  UUNN. 

(Suprtme  Cowrt  of  Oeor^io.    Feb.  28,  ISQL") 

Attaohmknt— Obkbral  Judowtt— Just  Tbui<— 
FLBADnro — ^Failitius  to  Dsram}. 

1.  The  plaintiff  in  attachment  for  pnrchBsa 
money  may  entitle  himself  to  a  general  Judgment 
against  the  defendant  by  giving  notice,  as  pre- 
Borlbed  in  sestion  880»  of  the  Code. 

3.  Tbe  city  court  of  Hacon,  being  invested 
by  statute  nith  power  to  hear,  determine,  and 
gtye  Judgment  in  all  civil  cases  of  which  it  has 
JnrisalctTon,  unless  a  trial  by  Jury  Is  demanded, 
a  Judgment  ratdered  by  tbe  Judge  without  a  Jury 
in  an  attachment  case,  tboogh  ute  foundation  of 
the  attachment  be  a  conditional  note,  Is  valid 
where  dne  notice  has  been  given  of  the  proceed- 
ings, and  there  is  no  appearance,  plea,  or  demand 
for  a  jury  trial.  Although  the  letter  of  the  stat- 
ute requires  the  demand  to  he  made  on  the  first 
day  of  the  term  to  which  the  case  is  returnable, 
this  does  not  hind  the  defendant  to  make  the  de- 
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mand  before  he  is  served  wtth  ootloe,  but  be  will 
be  allowed  to  make  it  afterwards,  where  the  ob- 
ject is  to  obtain  a  general  judgment  against  him. 
(a)  Demand  as  a  condition  of  trial  by  Jury  is 
constitutional. 

8.  Process  need  not  be  annexed  to  a  declara- 
tion in  attachment;  notice,  as  required  by  the 
statute,  will  suffice. 

4.  The  declaration  is  in  time  if  filed  on  the 
last  day  of  the  first  term. 

6.  Illiteracy  of  a  defendant  in  attachment  is 
no  excuse  for  not  knowing  the  contents  of  a  writ- 
ten notice  and  making  defense  in  due  time. 
{SyUabui  by  the  Court) 

Error  from  cityconrtof  Macon;  Habbk, 
Judge. 

H.  F.  Strobecker,  for  plalntifi  In  error. 
Hardeman  &  NoUiagbatn,  for  defendant 
in  error. 

Bt,ECKLEY,C.J.  1.  Thelawofattacbment 
for  purchase  money  is  the  same  as  the 
general  law  of  attachment,  except  in  cer- 
tain  particnlarB, — each  as  the  grounds  up- 
on which  the  writ  is  issued,  and  the  prop- 
erty on  which  it  is  to  be  levied.  Code,  § 
S296.  That  a  general  Judgment  can  be  re- 
covered In  such  a  case,  where  there  is  vol- 
untary appearance  by  the  defendant,  fol- 
lowed by  pleading,  is  held  in  Joseph  v. 
Stein,  62  Ga.  332.  Also  where  the  prop- 
erty has  been  replevied.  Camp  v.  Cabn, 
63  Ga.  658.  In  the  present  case  there  was 
neither  appearance  nor  replevy,  but  there 
was  written  notice  given  more  than  10 
days  before  final  ]udgme:it,  which,  accord- 
ing to  section  3309  of  theCode.basthesame 
effect  npon  the  plaintiff's  right  to  a  gen- 
eral Judgment.  It  may  therefore  be 
a£Brmed  that  the  plaintiff  in  an  attach- 
ment for  purchase  money  may,  by  giv- 
ing the  defendant  the  notice  prescribed  In 
the  Code,  obtain  a  general  Judgment  for 
the  amount  of  his  debt. 

2.  The  Judgment  was  rendered  by  the 
city  court  of  Macon  without  a  Jury. 
There  could  be  no  question  of  the  power 
to  do  this  it  the  contract  declared  opoa 
was  an  unconditional  contract  in  writ- 
ing. Const,  art.  6,  g  4,  par.  7;  Code.  § 
6146;  JuRhter  v.  Boelim,  63  Ga.  71;  Dor- 
tic  V.  Lockwood,  61  Ga.  293.  As  to  other 
contracts,  the  power  depends  npon  the 
statute  creating  the  city  court  of  Macon 
and  the  application  of  that  statute  to  a 
case  like  this.  It  declares  that  "the  Judge 
of  said  city  court  shall  have  power  and  au- 
thority to  determine  all  civil  causes  of 
which  the  said  court  has  Jurisdiction,  and 
to  give  judgment  and  exeirution  therein: 
provided,  always,  that  either  party  In  any 
cnuse  shall  be  entitled  to  a  trial  by  Jury 
in  said  court  upon  entering  a  demand 
therefor  by  himself  or  his  attorney,  in 
writing,  on  or  before  the  call  of  the  dock- 
et the  first  day  of  the  term  of  said  court 
at  the  term  to  which  the  cause  is  return- 
able. In  all  cases  where  such  pnrty  Is  en- 
titled to  a  trial  by  Jury  under  the  constitu- 
tion and  laws  of  this  state."  Acts  1884-85, 
p.  478.  The  attachment  was  returnable 
to  the  June  term,  but  up  to  that  time  It 
had  been  served  as  an  attachment  only. 
The  notice  required  as  a  foundation  for 
a  general  Judgment  had  not  been  given, 
and  of  course  It  was  not  obligatory  upon 
the  defendants  to  demand  a  trial  by  Jury 
uoon  the  first  day  of  that  term,  so  far  as 


any  general  Judgment  to  be  afterward* 
rendered  was  ccmcemed.  It  may  be  that 
such  a  demand  would  have  been  neces- 
sary to  make  it  incumbent  upon  the  court 
to  submltthecasetoajaiy  before  rendering 
a  special  Judgment  binding  only  on  the 
property  attached.  It  is  obviuus  that  the 
case,  as  a  complete  proceeding  for  a  gen- 
eral Judgment,  did  not  exist  till  the  notice 
was  served.  That  service  took  place  on 
August  28th,  and  this  was  only  a  few 
days  before  the  beginning  of  the  second 
term;  that  term  being  fixed  by  law  to 
commence  on  the  first  Monday  in  Septem- 
ber. Were  the  defendants  bound  to  make 
tbeir  demand  tor  a  Jnry  on  tb«  first  day  of 
that  term  ?  We  think  not.  Ordinary  pro- 
cess from  the  cl  ty  con  rt  of  Macon  la  req  nlred 
to  be  served  the  same  length  of  time  aa 
process  from  the  superior  court, — that  Is,  15 
days  before  the  term  to  which  the  case  is  re- 
turnable. As  to  ordinary  cases,  tbe  provis- 
ion relative  to  the  time  of  demand  wonld 
be  reasonable,  and  tbetimeaftorded  ample. 
But  It  cannot  be  held  that  these  defend- 
ants lost  their  right  to  trial  by  Jnry  by 
failure  to  make  a  demand  on  the  first  day 
of  tbe  September  term.  Tbe  statute  con- 
tains no  express  provision  for  demand 
at  any  time  after  the  first  day  of  a  term. 
It,  however,  invests  the  court  witb 
power  to  try  and  render  Judgment  in  all 
civil  cases,  unless  a  Jury  is  demanded. 
The  time  for  making  demand  is  fixed  witb 
reference  to  ordinary  actions,  but  is  not 
applicable  to  such  a  case  as  this,  because 
tbe  notice  was  not  served  prior  to  the 
term  to  which  the  case  was  returnable. 
The  provision  as  to  demand,  however, 
is  applicable  to  this  as  well  as  to  other 
oases.  On  account  of  tbe  special  drcnm- 
stances,  the  rule  of  tbe  sta'tate  as  to  time 
could  not  and  would  not  be  enforced,  but 
that  is  no  reason  (or  dispensing  with  de- 
mand altogether.  Had  a  Jnry  been  de- 
manded, even  at  the  time  of  trial,  which 
was  {September  24th,  tbe  demand  could 
have  been  acceded  to;  but  there  was  no 
demand  made  at  any  time,  and  for  that 
reason  the  right  to  a  Jury  trial  was  not 
violated.  The  court  was  not  called  oi» 
tor  a  Jury  trial.  Indeed,  no  defense  what- 
ever was  filed.  There  was  n<>  issue  for  » 
Jury  to  try.  Nothing  was  to  be  eetab- 
llshed  but  the  truth  of  the  plaintilTs  dec- 
laration. The  case  was  in  default.  EveD 
where  a  mode  of  affirmative  waiver  is 
prescribed,  a  trial  byjury  may  be  waived  Id 
civil  cases  In  other  ways.  "Tbe  clause  in 
the  constitution,  that  tbe  right  to  a  Jory 
trial  In  civil  cases  may  be  waived  In  tl>e 
manner  to  be  prescribed  by  law,  baa  not 
been  regarded  as  precluding  courts  from 
holding  parties  to  have  waived  by  tlieir 
conduct  or  silence  the  right  to  a  Jury  trial, 
npon  general  principles  of  law  applicable 
to  the  subject,  although  the  case  la  not 

Srovided  for  by  any  statute."  Baird  v. 
layor.  74  N.  Y.  383.  Tbe  statute  tonciilns 
tbe  city  court  of  Macon  treats  all  parties 
to  civil  cases,  whether  plaintiffs  or  defend- 
ants, as  waiving  the  right  unless  tbey  de- 
mand It.  No  affirmative  act  by  a  party 
to  a  pending  cause  is  required  to  set  tbe 
trying  functions  of  the  court  In  niotloa, 
but  an  affirmative  act  is  required  to  pnt  a 
Jury  in   motion.    Under  saeh   a  system 
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every  party  la  presumed  to  deolre  his  case 
tried  by  ttie  court  if  lie  falls  to  signify  that 
he  wishes  a  jury.  Sorely  this  is  imposing 
a  very  mild  condition.  It  Is  a  reasona- 
ble regulation.  Garrison  v.  Holllns,  2 
I>a,  6^:  Lawrance  v.  Burni,  86  Pa.  St. 
225;  Foster  v.  Morse,  132  Mass.  .354;  Coo- 
ley.  Const.  L,im.  (6th  Kd.)  505.  Much 
more  onerous  terras  might  be  exaete<l  by 
statute  without  liifrlnging  upon  the  con- 
stitutional sacredness  of  trial  by  Jury. 
Steam-Boat  Co.  v.  Foster,  5  Oa.  194. 

3.  Neither  by  law  nor  the  course  of  prac- 
tice In  this  stateis  it  needful  to  attach  any 
«>roce88  to  a  declaration  in  attachment. 
We  have  never  heard  of  any  such  thing  be- 
ing done.  There  la  no  provision  for  issu- 
ing or  serving  It.  The  due  service  of  no- 
tice Is  all  that  Is  required  in  attachment 
cases  to  subject  the  defendant  to  be  pro- 
ceeded against  for  the  obtainment  of  a 
general  Judgment.    Code,  §  8800. 

4.  The  declaration  must  be  filed  at  the 
fimt  term.  Such  is  the  requirement  of  the 
statute.  Code,  §  3808.  It  may  be  filed  on 
anyday  within  the  term.  Such  is  thecon- 
struction  given  to  a  similar  statute  in  Illi- 
nois. I^awver  v.  Langhans,  85  III.  138. 
We  can  have  no  doubt  that  filing  on  the 
last  day  of  that  term  was  sufflclent. 

6.  The  suggestion  in  the  amended  mo- 
tion that  one  of  the  defendants  had  a 
good  defense,  to- wit,  that  she  signed  the 
note  as  security  for  her  husband,  and  that, 
t>eing  unable  to  read  the  notice  served  on 
tier,  she  was  informed  and  believed  that 
the  <^ase  would  be  for  trial  in  October,  fur- 
nishes no  cause  for  vacating  the  Judgment. 
Her  illiteracy  will  not  excuse  her  from  us- 
ing due  diligence  to  ascertain  correctly  the 
contents  of  the  notice.  Her  misinforma- 
tion was  not  caused  by  any  act  or  omis- 
sion of  the  adverse  party,  and  she,  like  all 
other  suitors,  must  abide  by  the  legal  con- 
sequences of  regular  procedure  In  a  pend- 
ing action.  Her  own  n^llgent  Ignorance 
or  mistake  is  no  ground  of  relief.  Law- 
ton  v.  Branch,  62  Ga.  850.  The  city  court 
<lid  not  err  in  overruling  the  motion  to  set 
Aside  the  Judgment.    Judgment  affirmed. 


Baird  et  aJ.  v.  Bbookut. 
(Supreme  Court  of  OeorgUi.    Feb.  88,  1891.) 

COKSTHUCTIOX  OP  DEED  —  DEBCBIFTION  OF  Q/KLS- 
TBES. 

Where  a  deed  conveyed  land  toA.,  u  tma- 
tee  for  B.  and  her  ohlldren,  (B.  having  at  the 
time  of  its  execution  no  chilaren.)  held,  tbat  the 
children  of  B.,  born  aubsequently  to  toB  exeon- 
tion  of  this  deed,  took  no  interest  thereunder. 
{Syllabus  by  th«  Court.) 

Error  from  superior  court,  Bibb  coun- 
ty; MiM.Kii,  Judge. 

W.  M.  Wimberly  and  Bacon  A  Rntber- 
/brcf,  for  plaintiffs  In  error.  Depun&Bart- 
lett  and  R.  W.  Patterson,  for  defendant  in 
error. 

L.VUPKIN,  J.  Maria  E.  Shivers,  by  a 
•deed  dated  December  18, 1862,  In  consider- 
ation of  f  2.000.  conveyed  certain  land  to 
Charles  H.  Baird.  trustee  for  Josephine 
Baird  and  her  children,  "to  have  and  to 
hold  •  •  •  to  the  only  proper  use, 
benefit,  and  behoof  of  him, the  said  Charles 
H.  Baird.  lu  special  trust  for  the  sole  and 


separate  use  of  Josephine  Baird  and  her 
children,  his  heirs,  executors,  etc.,  In  fee- 
simple."  At  the  time  this  deed  was  exe- 
cuted no  children  had  ever  been  bom  to 
Mrs.  Baird,  but  since  then  she  has  become 
the  mother  of  several  children.  This  case 
was  submitted  to  the  Judge  below  upon  a 
construction  of  this  instrument,  the 
question  being  whether  or  not  these  chil- 
dren of  Mrs.  Baird,  bom  after  the  execu- 
tion of  the  deed,  took  any  interest  there- 
under in  the  property.  The  court  below 
held  that  they  did  not,  and  in  accordance 
with  this  opinion  directed  a  verdicttorthe 
defendant.  It  is  conceded  that,  it  the 
court's  construction  of  the  deed  was 
right,  the  verdict  was  proper;  otherwise 
It  was  not.  We  are  of  the  opinion  tbat 
the  ruling  of  the  court  was  correct.  This 
court  has  already  decided,  In  the  case  of 
Lofton  v.  Murchison,  80  Ga.  891. 7  S.  E. 
Bep.  822,  that  "a  will,  made  and  probated 
in  the  year  1847,  by  which  the  testator  de- 
vised to  his  dausrhter  certain  land,  'to  her 
and  her  children,  free  from  the  diaposl- 
tion  of  any  future  husband,*  (the  daughter 
then  having  no  children,)  conveyed  to  her 
an  absolute  fee;  and  children  bom  to  her 
after  the  testator's  death  took  no  estate 
under  the  will  by  way  of  remainder  or 
otherwise. "  The  case  of  Wiley  v.  Smith. 
8Ga.  651,  was  one  where  a  testator  de- 
vised property  to  bis  executors.  In  trust 
for  his  son,  William  Brantley,  and  his  chil- 
dren, (William  at  the  time  having  no  chil- 
dren.) with  devise  over  to  the  heirs 
named  in  his  will  upon  William  dying 
without  having  a  child  or  children;  and 
It  was  held  tbat  William  took  an  estate 
tail,  with  remainder  to  the  heirs  named  in 
the  will,  and  this,  of  course,  under  our 
statute,  made  a  fee-simple  in  William,  the 
first  taker.  A  devise  to  "A.'s  children, 
their  heirs  and  assigns  forever. "  vests  the 
title  to  those  /n  ease  at  the  death  of  the 
testator.  Wood  v.  McGnIre,  15  Ga.  208. 
npon  a  deed  conveying  land  to  Mills,  trus- 
tee for  Mrs,  Mills  and  her  children,  in  fee- 
simple.  It  was  held  tbat  Mrs.  Mills  and  her 
children  then  In  lite  took  the  land  as  tenants 
In  common,  and  that  it  did  not  go  to  her 
during  her  lite,  with  remainder  to  her  chil- 
dren. Loyless  v.  Blackshear,  48  Ga.  827. 
Where  a  deed  was  made  by  A.,  conveying 
property  to  the  heirs  of  B.,  (the  latter 
tbeu  having  three  children  fo  esse,)  the  ti- 
tle passed  to  those  three  children,  and  aft- 
er-bom children  of  B.  took  no  interest. 
Tharp  v.  Tarbrougb,  79  Ga.  882,4  8.  E. 
Rep.  915.  The  case  of  Estill  v.  Beers,  82 
Ga.  612,  9  S.  E.  Rep.  696,  was  one  In  which 
a  deed  from  Gasaway  B.  Lamar  conveyed 
property  to  G.  de  Rosset  Lamar,  in  trust 
for  himself  and  his  three  sisters,  (naming 
them,)  the  portions  of  the  sisters  to  be 
settled  upon  them,  so  as  not  to  be  re- 
sponsible for  the  debts  of  any  husband 
they  might  have, "  but  for  the  sole  use, 
benefit,  and  advantage  of  each  of  these 
sisters  and  their  child  or  children."  At 
the  date  of  this  deed  one  of  the  sisters 
had  one  child,  and  the  others  had  none. 
In  that  case  the  precise  point  ruled  was 
that  the  child  in  existence  when  the  deed 
was  made  took  an  interest,  as  tenant  in 
commou,  with  his  mother;  but  Chief  Jus- 
tice Blecklet  also  remarked  that  "the 
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daustaten  vrho  bad  no  child  or  children 
took  an  estate  severally  to  themselves  in 
fee-simple."  While  this  remark  was  obi- 
ter, it  shows  the  bent  of  the  court's  mind 
at  the  time,  and  is  now  adopted  as  sound 
law.  The  head-note  in  that  case  is  mani- 
festly incorrect,  as  even  a  casual  reading 
of  the  case  will  show.  In  addition  to 
what  it  contains,  it  should  also  beroade  to 
recite  that  the  conveyance  was  to  6.  de 
Bosset  Lamar,  in  trust  for  himself  and 
Lis  three  sisters,  and,  as  to  the  latter,  for 
th^  sole  use,  etc.,  "  of  them  and  their  child 
or  children. "  In  Wild's  Case,  9  Coke,  166, 
the  second  head-note  is  as  follows:  "A 
devise  to  B.  and  to  his  children  or  issues, 
B.  having  no  issue  at  the  time  of  the  de- 
vise, is  an  estate  tail;  otherwise  when  he 
has  lEisue  at  the  time;"  and  these  com- 
ments are  made  thei-eon:  "And  therefore 
this  difference  was  resolved  for  good  law: 
that  if  A.  devise  his  lands  to  B.  and  to 
his  children  or  isanes,  and  he  bath  not 
any  issue  at  the  time  of  the  devise,  that 
the  same  is  an  estate  tail;  for  the  intent 
of  the  devisor  is  manifest  and  certain  that 
his  children  or  issues  should  take,  and  as 
Immediate  devisees  they  cannot  take,  be- 
cause they  are  not  Id  remm  natura,  and 
by  way  of  remainder  they  cannot  take, 
for  that  was  not  his  intent,  tor  the  gift  is 
immediate,  therefore  there  such  words 
shall  be  taken  as  words  of  limitation, 
sell,,  as  much  as  children  or  issues  of  his 
body,  tor  every  child  or  issue  oaght  to  be 
of  the  body;  and  therewith  agrees  a  case, 
Trin.  4  Ellz.,  reported  by  Seijeant  Bend- 
LOKR,  where  the  case  was  that  one  de- 
vised land  to  husband  and  wife, '  and  to 
the  men  children  of  their  bodies  begotten,' 
and  It  did  not  appear  In  the  case  that  they 
had  any  Issue  male  at  the  time  of  the  de- 
vise; and  therefore  it  was  adjudged  that 
they  had  an  estate-tall  to  them  and  the 
heirs  males  of  their  bodies;  but  if  a  man 
devises  land  to  A.  and  to  bis  children  or 
issue,  and  they  then  have  issue  of  their 
bodies,  there  his  express  Intent  may  take 
effect,  according  to  the  rule  of  the  com- 
mon law,  and  no  manifest  and  certain  in- 
tent appears  in  the  will  to  the  contrary." 
Following  Wild's  Case,  and  citing  It  as 
authority,  is  the  case  of  Byng  v.  Byng, 
10  H.  L.  Cas.  170,  where  it  was  held  that 
"  when  there  is  a  devise  of  land  to  A.  B. 
and  his  children, and  at  the  time  of  the  de- 
vise he  has  no  child,  the  word  '  children '  is 
prima  ikcle  a  word  of  limitation,  and  the 
first  taker  shall  have  an  estate  tall."  In 
this  case  concurring  opinions  were  deliv- 
eied  by  Lord  Chancellor  Webtbcbt  and 
Lords  Crakwortb  and  Kinobdown,  all 
upholding  the  rule  in  Wild's  Case,  and  re- 
afflrming  the  doctrine  therein  stated,  as 
expressed  above.  See,  also,  Sweetapple 
V.  Blndon,  2  Vern.  586. 

The  learned  counsel  who  so  ably  argued 
this  case  for  the  plaintiff  in  error  under- 
took to  take  it  out  of  the  rule  in  Wild's 
Case  on  three  grounds:  (1)  Because  thein- 
etrument  now  under  consideration  is  a 
deed,  and  not  a  will,  and  for  this  reason 
a  dltlerent  rule  of  conetruction  should  be 
applied ;  (2)  because  in  the  deed  from  Mrs. 
Shivers  a  trustee  Is  appointed,  and  the 
conveyance  made  to  him.  Instead  of  Mrs. 
Baird  and  her  children  directly,  whereby 


the  estate  might  be  preserved  till  chlldreD 
should  be  bom;  and  (3)  because,  as  fa» 
argued.  It  was  a  reasonable  Inference,  from 
the  terms  of  the  deed  itself,  that  the  maker 
Intended  to  Include  in  Itsbenefite  the  after- 
born  children  of  Mrs.  Balrd.  Taking  these 
propositions  in  their  order,  we  will  first 
discuss  whether  or  not  it  makes  any  differ- 
ence that  the  paper  in  question  is  a  deed 
instead  of  a  will.  Under  our  system  we 
do  not  think  this  fact  should  vary  the 
rule  of  construction.  In  the  several  chap- 
ters of  our  Code  relating  to  the  creation  of 
estates.  It  seems  immaterial  wbeth«> 
those  estates  are  made  by  will  or  by  deed. 
I  refer  especially  to  section  2350,  wbicb 
treats  of  gifts  or  grants  such  as  would. 
under  the  common  law,  create  estates  tail. 
withont  making  any  distinction  as  to 
whether  such  estates  are  created  by  deed 
or  will.  It  is  true  that  the  deed  before  na 
was  made  a  short  time  before  the  Code 
went  into  effect,  but  our  nnderstandiug 
is  that  many  of  the  various  sections  of 
the  Code  in  the  chapters  above  r^erred  to 
simply  embody  the  spirit  of  oar  law  as  it 
was  understood  and  enforced  before  the 
adoption  of  the  Code.  In  support  of  this. 
I  quote  from  the  opinion  of  Chief  Justice 
Lumpkin  in  Shumate  v.  Williams,  9i  6a. 
249:  "The  presumption  is  a  fair  one  that 
the  Code  correctly  renders  the  substance 
of  all  statutes  then  [that  Is,  at  the  time  of 
its  adoption]  In  force,  except  where  modi- 
fication plainly  appears.  It  would  t>e  mak- 
ing a  too  limited  use  of  this  great  book  to 
consult  It  only  for  the  present  state  of  the 
law,  overlooking  the  fact  that,  while  it 
introduces  numerous  changes,  it  is  mainly 
a  declaratory  exposition,  in  a  concise  and 
systematic  form,  of  the  body  of  laws, 
common  and  statute,  which  the  codifiers 
found  already  established.  One  of  its 
prime  objects  was  to  dear  up  obscailtles 
and  resolve  doubts.  It  sneaks  to  os  of 
the  past,  as  well  as  of  the  present  and 
future;  not,  it  Is  true,  in  the  same  Impera- 
tive voice,  but  with  tbat  mitigated  au- 
thority which  belongs  to  legislative  inter- 
pretation, led  and  directed,  in  this  in- 
stance, by  the  professional  ability  both  ot 
the  codiflers  themselves  and  of  the  com- 
mittee of  lawyers  who,  after  scrutinisinK 
their  work,  approved  and  recommended 
its  adoption."  Another  view  of  this  ques- 
tion may  be  submitted.  Children  and 
grandchildren  being  the  natural  objects  of 
a  testator's  affections,  it  is  to  be  supposed 
that  in  the  making  of  his  will  be  usually 
bears  them  in  mind,  and  desires  tbem  to 
share  in  and  enjoy  his  bounty.  This  is 
manifest  from  the  large  number  of  wills 
provlding,in  one  way  and  another,  for  the 
testator's  descendants.  Deeds  are  con- 
tracts, In  the  making  of  which  both  con- 
tracting parties  are  supposed  to  take  care 
of  themselves;  and  where  a  grantee  in. 
tends  to  contract  for  the  benefit  of  his 
children  as  well  as  of  bimself.  having  the 
same  natural  desire  in  thdr  behalf  as  in 
case  of  a  testator  making  a  will,  and  be- 
ing a  party  to  the  instrument,  be  has  the 
opportunity  to  secure  the  end  desired  by 
having  the  deed  speak  its  real  purpose 
plainly  and  unmistakably.  It  would  seem, 
then,  that  no  rule  more  favorable  to  the 
interests  of  children  ought  to  be  allowed 
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In  tbe  one  case  than  in  theotber.  Wehave 
seen  what  construction  has  been  onilormly 
put  upon  wills  containing  language  like 
that  In  the  deed  before  us;  and,  on  gen* 
eral  principles,  we  can  see  no  good  rea- 
son why  each  deeds  should  not  be  similar- 
ly treated.  Indeed,  it  will  be  observed 
that  in  several  of  the  cases  above  cited  the 
Instruments  construed  were  deeds,  and 
yet  no  distinction  was  made  la  any  of 
them  because  the  paper  under  considera- 
tion was  a  deed,  and  not  a  will.  In  the 
second  place,  we  do  not  see  that  the  inter- 
position of  a  trustee  sl\ould  change  the 
rule.  In  the  cases  above  cited  from  3  Ga., 
43Ga.,  and  82  Ga.,  and  9  8.  E.  Rep.,  the 
titles  were  put  in  trustees.  The  Instrn- 
mftDts  construed  in  all  these  cases  were 
made  prior  to  tbe  passage  of  the  act  of 
1866,  known  as  the  "  Woman's  Law,"  by 
which  the  property  of  married  women 
-was  vested  in  them  as  their  separate  es- 
tates. In  tbe  case  cited  from  43  Ga.  it  is 
fair  to  presume,  and  in  that  cited  from  82 
Oa.and9  S.E.  Rep.it  plainly  appears,  that 
the  conveyance  of  the  property  to  a  trus- 
tee was  for  the  purpose  of  protecting  It 
from  the  marital  rights  of  tbe  husband. 
The  deed  now  under  consideration  was 
made  in  1862,  and  It  is  quite  as  reasonable 
to  conclude  that  the  conveyance  was 
made  to  a  trustee  in  order  to  protect  the 
property  from  tbe  marital  rights  of  Mrs. 
Baird's  husband,  as  that  this  was  done 
to  preserve  the  estate  for  the  benefit  of 
children  yet  to  be  bom ;  and,  this  being 
true,  the  presence  of  the  trustee  in  tbe 
deed  may  as  well  be  accounted  for  upon 
tbe  one  theory  as  the  other.  As  Chief 
Jnstice  Bleckley  remarked,  discusBlng 
another  question,  in  the  case  above  cited 
from  80  Ga.,  7  S.  £.  Rep. :  "When  a  third 
thing  is  equally  compatible  with  either 
of  two  others  it  affords  no  reason  for 
inferring  one  of  the  two  rather  than  the 
other."  Hence,  we  conclude  that  a  deed 
of  this  kind  should  be  treated  and  con- 
strued exactly  as  if  no  trustee  bad  been 
Interposed,  and  the  decisions  of  this  court 
to  which  we  have  above  referred  seem  to 
Justify  this  conclusion.  In  the  last  place, 
In  reference  to  the  well-settled  doctrine 
that  ail  rules  uf  construction  should  yield 
to  the  manifest  intention  of  the  maker, 
this  should  only  be  done  when  such  inten- 
tion may  be  plainly  and  easily  gathered 
from  the  instrument  itself.  An  examina- 
tion of  the  cases  in  which  the  courts  hare 
sought  to  follow  tbe  Intention  of  the  mak- 
er of  an  instrument  without  resorting  to 
rules  of  construction,  will  show  that  in 
almost  every  instance  there  were  superadd- 
ed words  which  plainly  indicated  wbat 
the  intention  was.  In  tbe  case  of  Toole  v. 
Perry,  SO  Ga.  681,  7  8.  E.  Rep.  118,  cited  by 
counsel  for  the  plaintiO  in  error,  it  was 
held  that  a  devise  to  the  testator's  daugh- 
ters and  their  children  would  not  only 
include  children  in  life  st  the  death  of  tbe 
testator,  but  also  others  bom  after  bis 
death  by  tbe  daughter's  first  husband, 
and  others  still  by  a  second  husband, 
whom  she  married  after  the  testator's 
deatb.  But  Jnstice  Blandfohd,  In  deliv- 
ering tbe  opinion,  said  distinctly  that  this 
conclusion  was  reached  by  tbe  court  be- 
cause from  the  language  used  in  tbe  will 


itself  It  must  have  bera  tbe  intention  of 
the  testator  to  include  all  the  children  of 
his  daughters,  no  matter  when  they  might 
be  born ;  and  this  statement  is  based  up- 
on the  fact  that  in  this  particular  will  the 
testator  referred  to  the  present  or  any 
future  husbands  of  his  daughters,  and  de- 
clared that  the  husbands  of  those  under 
coverture  when  the  will  took  effect  should 
be  tbe  trustees,  respectively,  of  the  por- 
tions given  tn  their  wives  and  children.  In 
the  cases  of  Brady  v.  Walters,  65  Ga.  26, 
and  Boyd  v.  England,  66  Ga.  598,  the  deeds 
contained  the  words,  "children  born  and 
to  be  bora,"  and,  of  course,  in  these  cases 
the  intention  was  clear,  because  it  was 
plainly  expressed.  So  in  tbe  Chess  Carley 
Co.  V.  Purtell.  74  Ga.  467,  this  court  held 
that  the  words  "her  present  heirs'*  mani- 
festly meant  the  children  of  Mrs.  Purtell 
then  living,  and  ruled  the  case  on  the  idea 
that  the  intention  was  plain.  In  the 
deed  from  Mrs.  Shivers  there  were  no  su- 
peradded words  or  other  expressions  to 
take  the  case  out  of  the  rule  in  Wild'sCase. 
It  is  simply  a  plain  deed.  In  the  usual  form 
of  such  deeds,  and  no  more,  with  nothing 
in  the  context  outside  of  the  conveying 
clauses  to  aid  in  arriving  at  tbe  intention 
of  the  paper.  We  think  It  has  been  clearly 
shown  that  if  this  paper  was  a  will  there 
would  be  no  question  at  all  as  to  tbe  pro- 
priety of  applying  the  rule  stated ;  and,  as 
we  have  undertaken  to  show  that  tbe 
same  rule  should  be  applied  to  both  wills 
and  deeds,  it  follows  that  the  children  of 
Mrs.  Balrd,  born  subsequently  to  the  exe- 
cution of  this  deed,  could  take  nothing 
thereunder,  but  tbe  tee  was  absolutely 
vested  in  the  first  taker.  The  Judgment 
of  the  court  below  Is  therefore  affirmed. 


PUBBAM  &  N.  R.  Co.  ▼.  NOBTB  GABOUNA 

R.  Co.  et  al. 

{Supreme  Court  of  North  CanMna.    Maroh  10, 

1091.) 

EiamHT  DoMAiH  —  Dismissal  or  FBOcsxDiiras— 

RSSTITCTION  or  IiANS-OWRSB. 

ThoQgh  8  judgmunt  dismissing  prooeedinM 
to  oondenm  laad  for  a  railroad  right  of  wayu 
siBrmed  on  appeal,  defendant  is  not  enUUed 
thereupon  to  a  writ  of  restitution  of  the  land, 
where  plaintlfl  was  In  possession  of  It  at  the  time 
the  proceedings  were  begun,  onder  a  grant  from 
a  town,  and  not  by  virtue  of  any  process  of  the 
court. 

Appeal  from  superior  court,  Durbam 
county :  T.  B.  Womack,  Judge. 

This  case  was  before  this  court  by  a 
former  appeal,  (Durbam,  etc.,  R.  Co.  v. 
Richmond,  etc.,  R.  Co.,  106  N.  C.  16,  10  S. 
E.  Rep.  1041,)  and  in  that  appeal  the  Judg- 
ment of  the  court  below  dismissing  tbe 
proceeding  was  afiSrmed.  Thereupon  the 
Judgment  of  this  court  was  certified  to  the 
superior  court.  Afterwards,  in  the  latter 
court,  the  defendants  insisted  that  they 
were  entitled  to  be  put  in  possession  of 
tbe  land  which  the  plaintiff  had  sought 
by  the  proceeding  tu  condemn  as  right 
of  way  lor  its  purposes,  and  to  that  end 
they  moved  that  a  writ  of  restitution  be 
issued.  The  court  denied  the  motion,  and 
gave  Judgment  as  follows:  "The  opinion 
and  Judgment  of  tbe  supreme  court  being 
certified  down  affirming  the  former  J udg- 
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ment  of  thla  court,  dlflmlBstng  tbis  pro- 
ceeding, It  l8  ndinOged  that  the  defeDdaots 
recover  of  the  plaintiff  and  its  sarety  the 
coBtB  of  thin  action,  to  bn  taxed  by  the 
cleric.  The  motion  for  a  writ  of  reetitn- 
tion  l8  refuaed,  and  from  the  refusal  to  al- 
low the  motion  for  writ  of  restitution  the 
ddtendante  appeal  to  the  supreme  coart. " 
The  following  is  so  much  of  the  case  set- 
tled on  appeal  as  need  be  reported:  "It 
appearing  that  the  defendants  were  not 
in  possession  of  the  land  in  controversy 
when  this  action  was  instituted;  that  the 
plaintiff  did  not  enter  into  possession  of 
said  land  under  any  process  of  the  court, 
but  under  a  grant  from  the  town  of  Dur- 
ham; and  that  the  defendants  have  been 
enjoined  from  entering  upon  and  taking 
possession  of  said  land,— the  motion  of 
the  defendants  was  refused,  and  Judgment 
rendered  as  appears  In  the  record. " 

D.  Scbenck,  J.  W.  Gmbarn,  W.  A.  Gatb- 
rie,  and  F.  H.  Buabee,  for  appellants. 
BatcbeJorA  Derereux  and  TV.  W.  Fuller, 
for  appellee. 

Mgbrimon,  C.  J.,  {&tter  Bt&ting  tbe  facta 
as  above.)  Generally  the  writ  of  restitu- 
tion lies  in  favor  of  a  party  after  a  Judg- 
ment or  order  of  the  court,  under  and  in 
pnrsuauce  of  which  he  has  been  put  out 
of  possession  of  property,  has  been  re- 
versed, set  aside,  or  adjudeed  void,  to  re- 
store him  to  the  possession  of  which  he 
bad  been  so  deprived.  The  law  will  not 
allow  its  process  granted  and  enforced  er- 
roneously, by  improvidence,  mistake,  or 
abuse,  to  work  injury  to  a  party.  It  will 
always  and  promptly,  in  appropriate 
cases,  restore  the  party  prejudiced  by  its 
process  to  the  like  possession,  plight,  and 
condition  as  he  had  at  the  time  the  same 
was  executed,  as  nearly  and  as  complete- 
ly as  practicable.  The  court  seeks  and  Is 
anxious  to  do  justice,  and  us  well  to  pre- 
serve its  own  integrity  and  honor.  Hence 
it  is  said  that,  "If  a  judgment  be  reversed, 
the  party  shall  be  restored  to  all  that  he 
has  lost  by  occasion  of  the  judgment, 
and  a  writ  of  restitution  shall  be  award- 
ed." Perrj'.v.  Tupper.  70  N.  C.  538; 
Lytle  v.  Lytle,  94  N.  C.  522;  Tldd,  Pr. 
1186;  Sympson  v.  Juxon,  Cro.  Jac.  699; 
Bolle,  Abr.  778.  But  here  it  does  not  ap- 
pear that  the  defendants  were  put  out 
of  popsesslon  or  prejudiced  by  the  pro- 
cess of  the  court.  On  the  contrary,  the 
court  finds  that  they  were  not  in  posses- 
sion of  the  land  in  question  when  the  pro- 
ceeding began,  and  that  the  plaintiff  did 
not  obtain  possession  of  the  same  by  vir- 
tue of  the  court's  process, but  in  an  entire- 
ly different  way,  with  which  the  court  had 
no  connection  whatever.  Besides,  it  ap- 
pears from  the  record  of  the  proceedings 
that  at  thetime  the  same  began  the  plain- 
tiff was  in  possession  of  the  land,  and  al- 
leged its  right  to  have  such  poHsession. 
The  defendants  denied  such  right,  and  al- 
leged that  such  pOHSession  was  wrongful, 
and  that  they  owned  the  land,  and  were 
entitled  to  possession  thereof.  Obvious- 
ly, these  allegatiuus  raised  questions  to  be 
litigated,  but,  as  it  turned  out,  not  in  this 
proceeding,  because  it  could  not  be  sus- 
tained. But  it  thus  appears  that  the  de- 
fendants were  not  put  out  of  nor  was  the 


plaintiff  put  In  possession  of  tbe  land  by 
the  judgment,  order,  or  process  of  the 
court.  The  defendants  were  left  free  to 
enforce  their  rights  to  the  land,  and  the 
possession  thereof,  in  any  lawful  way.  As 
they  were  not  put  out  of  possession  by 
the  process  of  the  court,  and  the  plaintiff 
was  so  in  possession  alleging  and  claim- 
ing the  same  to  be  rightful,  it  would  not 
only  be  Irregular,  but  violative  uf  com- 
mon right,  to  grant  a  writ  of  rescitatioa 
upon  simple  motion,  and  without  allow- 
ing the  plaintiff  to  litigate  its  right  in 
some  appropriate  way  prescribed  by  law. 
A  writ  so  granted  would  not  be  a  writ  of 
restitution.    Judgment  affirmed. 


Hopkins  et  al.  v.  Bowers  et  at. 


(Supreme  Court  of  North  Carolina. 
1891.) 


l&rdllO, 


WrrsBSB— Tai-NBAOTioir  with  Dxosdxbt. 
Where,  In  an  action  to  reoover  Umd  of  a 
decedent  by  persons  claiming  to  be  his  heirs  at 
law,  defendants,  his  alleged  wife  and  oUldmi, 
are  introduced  for  the  sole  porpoae  of  ahowinK  to 
the  jury  that  they  are  of  n^ro  blood,  and  faenoe 
that  the  union  was  meretricuras,  and  tbe  ohUdzen 
Illegitimate,  this  does  not  render  the  woman  com- 
petent to  testify  as  to  her  marriage  to  deceased, 
and  other  transactions  with  him,  nnder  Code  N. 
C.  I  590,  providing  that,  when  one  claiming  un- 
der a  decedent  is  examined  as  to  a  tranaactioa 
with  him,  the  opposite  party  is  rendered  compe- 
tent to  giveevid<Mioe''ooncemiiig  the  same  trans- 
action." 

This  Is  an  action  to  recover  real  prop- 
erty, tried  before  Arhfigi.d,  J.,  at  Marcb 
term,  1890,  of  Orange  superior  court.    The 

Slaintiffa  were  the  nephews  of  one  Nash 
:ooth,  claimlug  to  be  bis  heirs  at  law. 
The  defendants  claim  to  be  his  wifeand  le- 
gitimate children.  The  plaintiffs  insisted 
that  the  relationship  was  illegitimate,  be- 
cause the  defendant  Ann  Bowers,  the 
mother  of  the  other  defendants,  and  claim- 
ing to  have  been  the  wife  of  said  Booth, 
was  of  negro  blood  within  the  forbidden 
degree.  Code,  §  1284.  With  a  view  of  show- 
ing this  the  plaintiffs  introduced  alltbede- 
fendants,  and  exhibited  them  to  tbejniy, 
to  prove  their  color,  and  called  attention 
to  their  skin,  tbeir  hair,  and  the  like,  but 
asked  them  no  questions.  Defendants' 
counsel  then  asked  leave  to  examine  Ann. 
The  plaintiffs  objected,  but  the  court  per- 
mitted her  to  be  sworn  as  a  witness  and 
examined.  Plaintiffs  excepted.  The  wit- 
ness then  testified  that  she  was  married 
to  Nash  Booth  by  a  justice  of  the  peace. 
and  that  they  had  lived  together  as  man 
aud  wife  12  or  15  years,  and  that  the  other 
defendants  were  children  born  of  that  un- 
ion. The  plaintiffs  again  excepted.  There 
were  sundry  other  exceptions,  which  need 
not  be  stated.  Verdict  and  Judgment  for 
defendants.    Appeal  by  plaiutltfii. 

A.  W.  Graham,  for  appellants.  Jaa.  &. 
Manulng,  for  appellees. 

Clark,  J.,  (after  atatloff  the  Acta  ma 
above.)  It  is  not  necessary  to  consider 
whether  th^  exhibition  of  the  defendanta 
to  the  Jury  made  them  witnesses  ot  the 
plaiutlRs  so  as  to  entitle  the  defendanta* 
counsel  to  have  them  sworn  and  cross-ex- 
amined; for,  conceding  it  tu  be  so,  the 
only  evidence  given  by  the  exhibition  ot 
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the  wItnesB  Ann  to  the  Jury  at  the  in- 
stance oT  the  plaintiffs  was  as  to  hercolor, 
her  hair,  etc.,  rending  to  show  that  ebe 
was  of  mixed  bluod.  This  -was  not  evi- 
<lence  of  any  transaction  or  com  ojunica- 
tion  between  her  and  tbedeceased.  Those 
things  existed,  and  wonid  have  been  the 
same  if  she  had  never  so  much  as  seen 
Nash  Booth,  and  as  to  them  she  was  a 
competent  witness,  unaffected  by  Code,  § 
£90:  Norrls  v.  Stewart,  105  N.  C.  456, 10  8. 
£.  Bep.  912;  Bnnn  v.  Todd,  107  N.  C.  266, 
11  S.  E.  Kep.  1048.  It  was  therefore  error 
to  allow  her  counsel  to  examine  her  as  to 
any  transaction  or  communication  with 
the  deceased,  under  whom  ahe  and  the 
other  defendants  claim.  Code,  §  590.  Be- 
sides, by  that  section,  when  the  executor, 
«tc.,  or  person  deriving  title  or  interest,  is 
«xamined  as  to  any  transaction  or  com- 
munication with  a  person  deceased,  the 
opposite  part^  is  rendered  competent  to 
^iveevident%  ouly  "concerning  the  same 
transaction  or  communication."  The 
<]oorl8  not  open  to  the  opposite  party 
generally,  but  only  as  to  the  particular 
transaction  pat  in  evidence.  Sumner  v. 
Candler,  92  N.  C.  634;  Armfleid  v.  Colrert, 
103  N.  C.  147,  0  S.  £.  Rep.  461.  A  fnHiorl, 
-when  the  plaintiff  examines  the  defendant 
AS  to  a  matter  not  within  the  inhibition 
of  section  690,  thedefendant  is  not  thereby 
at  liberty  to  disregard  the  prohibition, 
and  testify  as  to  any  and  all  transactions 
with  the  deceased  aa  hereby  giving  evi- 
dence to  prove  her  marriage  to  the  de- 
ceased, her  living  with  him  as  man  and 
wife,  and  thepaternity  of  the  ebildron,  the 
other  defendants.  This  renders  it  nnnee- 
«8sary  to  consider  the  other  exceptions. 
Error. 


COLK  T.  LiAWS. 

iSupreme  Court  <ff  North  CaroUna.    March  10, 
1891.) 

Uabsusb  Idoxii8»— IsaiTs— DxiiXOatiok  or  Au- 

THOBITT. 

Under  Code  N.  C.  i  1816,  which  provides 
that  if  the  register  of  deeds  of  any  county,  with- 
out reasonable  inquiry  as  to  the  age  of  the  par- 
ties, shall  issue  a  marriage  license  without  the 
consent  of  tbe  father,  etc.,  where  either  of  the 
parties  is  under  the  age  ox  18,  he  shall  forfeit  a 
certain  sum,  he  Is  liable  to  tbe  forfeit  ^bere 
sucb  license  is  issued  by  one  whom  he  has  as- 
sumed to  appoint  a  special  deputy  for  that  par- 
pose,  and  It  is  immaterial  whether  tue  deputy 
made  such  inqniiy  or  not 

Appeal  from  saperlor  court.  Orange 
county;  Armfield,  Judge. 

John  W.  Graham  and  A.  W.  Graham,  tor 
appellant.    John  Manning;  for  appellee. 

Shbpherd.  J.  The  defendant  is  the  ro- 
ister of  deeds  of  Orange  county,  and  as 
such  is  charged  with  the  very  important 
duty  of  issuiog  marriage  liceuBes.  It  is  to 
be  assumed  that  he  was  elected  to  the  said 
otfice  in  view  of  his  intelligence,  discretion, 
and  general  fitness  for  the  position,  and 
as  to  the  discbarge  of  the  particular  duty 
in  question  the  public  have  a  right  to  re- 
'Qnire  of  him  tlie  active  exercise  of  these 
4)aalitieB.  The  law  provides  that  he  shall 
malce  reasonable  Inquiry  as  to  the  age  of 
persons  desiring  a  license  to  marry,  and 
that  If,  without  such  reasonable  Inquiry, 


be  issues  such  license  without  tbe  consent 
of  the  father,  etc.,  where  either  of  the  per- 
sons is  under  the  age  of  18,  hn  shall  "for- 
feit and  pay  two  hundred  dollars  to  any 
person  who  shall  sue  for  thesame. "  Code, 
§  1816.  Did  the  defendant  malce  such  rea- 
sonable inquiry  in  tbe  present  case?  Ac- 
cording to  his  own  testimony,  he  made 
no  Inquiry  whatever,  and  tbe  license  was 
issued  by  another  person,  who,  as  "spe- 
cial deputy  to  issue  marriage  licenses," 
and  who  resided  12  miles  from  tbecounty- 
ueat,  was  authorized  to  fill  up  blank 
licenses  signed  by  the  defendant,  and  issue 
tbe  same.  Surely,  this  is  not  a  perform- 
ance of  tbe  duty  which  the  law  imposed 
upon  him,  and  we  are  clearly  of  the  opin- 
ion that  upon  these  facts  he  has  incurred 
tbe  penalty  sued  for.  This  being  our  view 
uf  the  la  w,  the  exceptions  addressed  to 
tlie  rulings  of  his  honor,  on  the  question 
aa  to  whether  the  "special  deputy"  made 
reasonable  inquiry,  become  immaterial, 
and  if  there  was  error  it  would  be  harm- 
less, and  therefore  not  a  ground  for  a  new 
trial.    Affirmed. 


Rouse  et  a/,  v.  Bowers  et  al. 

iSumnme  Cov/rt  cf  North  CaroUna.    Ifarch  10, 
1891.) 

Fauntxnjtm  CoirvBrAKcss — Bsttiho  Asidb. 

1.  In  an  action  to  set  aside  an  assignment  aa 
in  fraud  of  creditors,  the  court  submitted  the 
following  issue:  "Was  the  assignment  made 
with  Intent  to  hinder,  delay,  or  defraud  the  cred- 
itors of  defendantst"  Helo,  that  the  dislunctive 
form  of  the  issue  was  not  preiudioial  to  defend- 
ants, where  the  oourt  charged  that  the  presence 
of  a  fraudulent  Intent  was  a  prerequisite  to  an 
affirmative  finding  thereon. 

3.  It  is  error  to  render  judgment  in  such  case 
against  the  assignee  personally,  who  lias  sold 
the  goods,  where  there  is  no  finding  that  lie  Imew 
of  the  fraudulent  intent  of  the  assignors. 

Tbis  is  .a  civil  action,  which  was  tried 
before  Womack,  J.,  and  a  Jury,  at  June 
term,  1890,  of  Durham  superior  court.  Tbe 
defendants  tendered  tbe  following  issues : 
(1)  Was  the  deed  of  assignment  mentioned 
in  the  complaint  made  with  intent  to  bin- 
der, delay,  and  defraud  tbe  creditors  of 
Bowers  &Arendell?  (2)  Did  tbe  defendant 
B.  W.  Matthews  have  knowledge  at  the 
time  of  any  such  Intent?  (8)  What  waa 
the  value  of  the  property  assigned?  Bis 
honor  submitted  tbe  third  issue  as  ten- 
dered by  the  defendants,  and  declined  to 
submit  tbe  first  and  second  issues  so  ten- 
dered, and  the  defendants  excepted  to  tbe 
refusal  to  submit  the  issues  tendered  by 
them,  and  also  to  tbe  issues  submitted  by 
tbe  court. aa  follows:  (1)  Was  tbe  deed  of 
assignment  of  Bowers  &  Arendell.  men- 
tioned in  the  complaint,  made  with  the 
Intent  to  binder,  delay,  or  defraud  the 
creditors  of  Bowers  &  Arendell?  Answer. 
Tes.  (2)  What  was  the  value  of  the  prop- 
erty assigned  to  B.  W.  Matthews?  A. 
f  7,321.75."  Tbe  court  charged  the  Jury 
that  if  they  should  find  that  the  deed  was 
made  with  a  fraudulent  intent,  it  being  a 
voluntary  conveyance  for  the  alleged  ben- 
efit of  creditors,  it  was  immaterial 
whether  the  defendant  Matthews,  who 
was  the  assignee,  knew  of  or  participated 
in  the  fraudulent  intent;  to  which  charge 
the  defendants  excepted.     There  was  a 
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verdict  tor  the  plaJotlKs,  and  the  plalntlfiB 
tendered  Judgnieot  against  Bowers  & 
Arend«dl  and  B.  W.  Matthews :  to  which 
the  defendant  Matthews  objected,  be- 
cause the  word  "trustee"  was  omitted 
after  the  name  of  B.  W.  Matthews  in  the 
]ndgment,  and  that  the  Judgment  should 
be  against  him  as  trustee,  and  not  against 
him  personally.  The  Judgment  was  signed 
by  the  court,  and  the  defendants  excepted. 
J.  W.  Oraham  and  June  Parker,  tor  ap- 
pellants. J.  S.  Manning  and  W.  W.  Fuller, 
for  appellees. 

Shrphbbo,  J.  The  disjunctive  form  of 
the  first  issue  may  be  open  to  criticism, 
but,  as  the  charge  of  his  honor  made  the 
presence  of  a  fraudulent  intent  a  pre- 
requisite to  an  afiBrmativeOndiug,  we  can- 
not see  how  the  defendants  were  preju- 
diced.  The  exceptions  in  this  respect  must 
therefore  be  overruled.  Neither  do  we 
find  any  error  In  the  refusal  of  the  court  to 
submit  the  second  issue  tendered  by  the 
defendants,  as  it  is  Immaterial,  In  a  case 
like  this,  whether  the  assignee  knew  of  or 
participated  in  the  fraudulent  in  tent  of  the 
assignors.  This  is  well  established  by  the 
case  of  Woodruff  v.  Bowles,  104  N.  C.  198, 
10  S.  £.  Rep.  482,  in  which  the  subject  is 
elaborately  considered  in  the  opinion  of 
Mr.  Justice  Avert.  The  same  authority 
also  sustains  the  charge  of  the  court  up- 
on the  question  of  Intent.  We  have  very 
carefully  considered  the  other  exceptions 
taken  during  the  course  of  the  trial,  and, 
as  they  Involve  but  the  plain  application 
of  well-established  principles,  it  will  be 
sufficient  to  say  that  we  are  of  the  opin- 
ion that  they  are  without  merit,  and 
should  be  overruled.  We  think,  however, 
that  there  was  error  In  the  judgment  as 
to  the  defendant  Matthews.  This  defend- 
ant occupied  the  position  of  trustee,  and 
there  Is  no  finding  that  he  knew  of  the 
fraudulent  purpose  of  his  assignor.  In- 
deed, the  issue  presented  by  him,  involving 
this  very  question,  was  rejected  at  the 
instance  of  the  plaintiffs.  All  that  ap- 
pears Is  the  value  of  the  property,  and  the 
admission  of  said  defendant  that  he  took 
it  in  charge  under  the  terms  of  the  trust. 
We  do  not  understand  how  a  personal 
Judgment  could  have  been  rendered  upon 
these  facts  alone.  For  aught  that  we 
know,  the  stock  of  goods  may  have  been 
honestlr  sold,  under  the  terms  of  the 
trust,  for  less  than  its  value  at  the  time  of 
the  assignment,  and  the  assignee  may 
have  exhausted  the  proceeds  in  the  pay- 
ment of  the  debts  and  charges,  as  directed 
in  the  deed  of  assignment.  Now,  if  all  this 
wasdone  before  the  commencement  of  this 
action,  or  before  notice  of  the  fraud,  the 
assignee  would  have  been  protected;  yet 
a  personal  Judgment  forthewboleamouut 
due  the  plaintiffs  was  rendered  without 
any  inquiry  In  respect  to  these  important 
particulars.  The  views  which  webave  In- 
dicated are  supported  by  Burriil,  in  his 
work  on  Assignments,  §  461.  He  says:  "It 
is  a  further  and  important  rule,  under 
this  head,  that  assignees  and  trustees, 
acting  in  good  faith,  under  an  assignment 
or  other  Instrument  which  is  afterwards 
declared  void  by  judicial  decree,  will  be 
protected  from  liability,  and  their  acta, 


under  such  Instrument,  wfU  be  ratlfled 
and  confirmed.  Thus,  in  New  Tork.  it 
has  been  repeatedly  held  that  assignees, 
acting  under  a  fraudulent  asslernment, 
will  not  be  held  accountable  for  proceeds 
of  the  assigned  property  which  they  have 
actually  paid  over  to  bona  tide  credit- 
ors of  the  assignor,  In  pursuance  of  the  a»- 
signment,  before  any  other  creditors  have 
obtained  a  Hen. "  For  the  above  reasons 
the  Judgment  should  be  set  aside,  and  far- 
ther proceedings  be  had  looking  to  an  ad- 
justment of  the  rights  of  the  parties. 
Modified. 


SiLER  et  ah  v.  DoRSETT  et  aJ. 

{Supreme  Court  <ff  North  CaroUna.    March  W, 
189L> 

BraonuMT  AOAixsT  DcvissBs  —  ConTwrposmB- 

OUS  AaBUMKHT— EvmsxoB. 

1.  In  an  action  to  recover  land  against  davi- 
Boes  claiming  under  a  will  which  distinctly  avec» 
that  the  land  sued  for  is  deviaed  on  the  condi- 
tions set  forth,  in  a  written  agreement  of  even 
date,  which  is  aofflciently  describod  to  lie  identi- 
lied,  defendants  cannot  maintain  their  defenao 
without  patting  the  agreement  In  evidence. 

a.  In  such  oaae,  If  the  agreement  is  not  pot 
in  eridenoe,  admission  of  evidence  on  the  part  of 
plaintiUs  that  it  was  not  combed  with  u  not 
l^rejudicial  error. 

Appeal  from  saperlor  coort,  Chathiun 
county ;  Womack,  Judge. 

This  action  is  brought  to  recover  posses- 
sion of  the  land  described  in  tbecomplalnt. 
On  the  trial  it  was  admitted  that  Mat- 
thias Slier  was  the  owner  of  the  land  in 
controversy,  before  and  at  the  time  of  his 
death,  and  that  the  plaintiff  Lacy  M.  was 
bis  only  surviving  child  and  h^r  at  law. 
The  identity  of  the  land  in  controversy 
with  that  described  In  the  second  Item  ut 
the  last  will  and  testament  of  said  Mat- 
th  ins  Slier  was  also  admitted,  as  well  as  the 
Identity  of  thedefendants  Frankand  John 
Dorsett  as  the  devisees  named  and  de- 
scribed in  thesaid  second  item  of  said  will. 
It  was  also  admitted  that  Matthias  Dor^ 
sett  was  dead,  and  that  he  was  the  father 
of  the  defendants,  who  are  in  possession 
of  the  land,  and  he  was  the  same  person 
of  that  name  mentioned  in  the  clause  of 
the  will  above  referred  to.  The  said  will 
was  duly  proven,  and  the  second  item 
thereof  is  in  the  wordef  following:  "To 
my  nephews  Frank  and  John  Dorsett, 
sons  of  Matthias  Dorsett,  I  g^ve  the  here- 
inbefore mentioned 'Jack  Place' tract  of 
land,  upon  the  terras  and  conditions  more 
fully  set  forth  and  explained  in  a  written 
agreement  between  myself  and  Matthias 
Dorsett,  father  of  thesaid  Frank  and  John 
Dorsett,  of  even  date  with  tbene  pres- 
ents." The  defendants  put  the  said 
will  in  evidence,  and  rested  their  case- 
for  the  present.  The  plaintiffs  ex- 
amined a  witness,  Oeorge  Smith,  and 
put  to  him  this  question:  "Did  yon  ever 
hear  Matthias  Dorsett,  the  father  of  the 
defendants,  say  that  he  had  not  complied 
with  the  aKreement  referred  to  in  the  will 
of  Matthias  Slier?"  This  question  was 
objected  to  by  the  defendants.  The  objec- 
tion was  overruled,  and  the  defendants 
excepted.  This  witness  then  said  that  be 
heard  Matthias  Dorsett  say  he  did  nut 
intend   to   comply  with   the  agreement; 
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that  b«  was  going  to  leave  Matthias 
Siler,  and  would  uot  stay  with  blm  for 
his  Jack  place  and  everything  he  had.  He 
was  fixing  to  move  away  from  Siler'B.  It 
was  on  Sunday  before  be  left,  after  the  will 
-was  written.  He  left  before  Siler'e  deatb. 
The  defendants  excepted.  On  the  cross- 
ozamioation  of  this  witness  be  stated.  In 
reply  to  a  question  put  by  the  defendants, 
that  Matthias  Dorsett  said  to  him  that 
be  was  to  lire  on  !Siler*B  place  his  (Siler's) 
life-time,  and  wait  on  him  and  takecareof 
him,  and  he  (Siler)  would  deed  his  place 
to  bis  (Dorsett's)  two  sons.  The  defend- 
ants' counsel  requested  the  court,  in  writ- 
ing, to  Instruct  the  Jury  that  they  should 
not  consider, as  bearing  upon  the  question 
of  title,  any  other  evidence  than  the  will  of 
Matthias  Slier  and  the  contemporaneous 
written  agreement.  This  the  court  de- 
clined tn  do,  and  told  the  jury  that,  if  they 
believed  from  the  evidence  that  at  the  time 
of  the  execotlnn  of  the  will  by  Matthias 
Slier  an  agreement  was  made  between  him 
and  Matthias  Dorsett,  the  father  of  defend- 
ants,  by  which  Dorsett  should  live  on 
Siler's  place  during  the  letter's  life-time, 
and  wait  on  and  take  care  of  him,  and 
that  Siler  would  deed  the  Jack  place  to 
the  defendants,  that  In  compliance  with 
this  agreement  the  said  will  was  so  ex  • 
ecuted,  and  that  Matthias  Dorsett  did  not 
comply  with  the  agreement,  but  left  Siler 
before  his  death,  then  the  plain tifis  are  en- 
titled to  recover.  Thereupon  the  defend- 
ants excepted — First,  upon  the  ground 
that  the  court  refused  to  give  the  special 
Instruction  asked  for;  an6,  secoadly,  he- 
caoseof  the  charge  given.  Tbere  was  a 
verdict  and  Judgment  thereupon  for  the 
plaintlOs.  and  the  defendants  appealed  to 
tbis  court. 

J.  B.  Headen,  for  appellants.  John 
Manning,  for  appellees. 

Mebbimom,  C.  J.,  (after  BtatlnfT  the  tkcts 
as  above.)  There  can  be  no  doubt  that  a 
testator  may  make  a  paper  writing  re- 
ferred to,  but  not  set  forth,  In  his  will,  a 
part  of  it ;  but  to  do  so  such  paper  must 
be  described  and  identified  with  such  par- 
ticularity as  to  designate  and  clearly 
show,  and  bo  that  the  court  can  certainly 
see,  what  paper  is  meant  to  be  made  part 
of  the  will.  The  paper  mnst  be  written 
before  or  contemporaneously  with  the 
-will,  and  not  one  to  be  written  subsequent 
to  the  time  It  was  executed.  This  is  so  be- 
cause the  will  must  certainly  express  the 
testator's  intention;  and  such  paper, 
whether  attested  or  not,  will  be  part 
of  tbe  will.  Chambers  v.  McDanlel,  6  Ired. 
228;  Bailey  v.  Bailey,  7  Jones,  (N.  C.)  44; 
Johnson  r.  Clarkson,  3  Rich.  £q.  805; 
Tonnele  v.  Hall,  4  N.  Y.  140;  1  Bedf.  Wills, 
§  261;  Theob.  Willa,  60.  It  seems  to  as 
clear  that  the  testator  Intended  that  the 
ajpreement  referred  to  in  tbe  clause  of  his 
will  above  recited,  and  under  which  the 
defendants  claim  title  to  the  land  in  con- 
troversy, sboald  constitute  part  of  that 
clause,  and  therefore  part  ol  his  will.  It  is 
distinctly  referred  to,  and  described  with 
eocb  particularity  as  to  the  parties  to  It 
and  its  purpose  as  that  there  could  scarce- 
ly be  mistake  in  Identifying  it  as  the  agree- 
ment executed  at  tbe  time  of  or  before  tbe 


execution  of  tbe  will  itself.  It  was  intend- 
ed that  It  should  be  part  of,  give  character 
and  distinctive  purpose  to,  the  devise.  It 
expressed  and  embodied  tbe  "terms  aud 
conditions"  upon  whirh  the  devise  was 
made;  it  was  made  au essential  and  mate- 
rial part  of  the  devising  clause.  In  tbe  ab- 
sence of  the  agreement  referred  to,  It  is  Im- 
possible to  determine  what  tbe  devise  In 
question  was,— what  were  its  terms  and 
conditions;  It  is  loft  Incomplete  and  in- 
operative. Tbe  clear  implication  is  that 
the  testator  Intended  to  make  the  devise 
of  the  land  to  the  defendants,  not  absolute, 
but  in  some  way  dependent  upon  "  terms 
and  conditions"  specified  in  tbe  agreement 
of  the  father  of  tbe  defendants  with  the 
testator  to  do  or  not  to  do  something, — 
what  we  cannot  see  further  than  tbat  it 
was  material  to  the  completeness  and  effi- 
ciency of  the  devise.  The  plaintiffs  did  not 
atall  claim  under  tbe  will, — the  defendants 
did ;  their  title  wholly  depended  upon  tbe 
devise  in  it  to  them,  and  hence  tbe  burden 
was  upon  them  to  show,  not  simply  a 
part,  but  every  material  part,  of  that  de- 
vise. Including  its  terms  and  conditions, 
and  to  sbow  tbat  these  terms  and  condi- 
tions materially  affecting  their  right  bad 
been  observed  and  performed.  They  failed 
to  put  in  evidence  a  part  of  the  will  under 
which  ttaey  claim  materially  aOecting  their 
rights,  and  hence  they  failed  to  make  good 
their  defense.  Tbe  evidence  of  the  witness 
received  on  the  trial,  and  objected  to  by 
the  defendants,  in  theabsence  of  tbeagree- 
meat,wasirrelevant and  immaterial;  but, 
as  we  have  «een,lt  did  not  prejudice  them, 
and  therefore  that  It  was  received  is  not 
good  ground  for  a  newtrlal.  And, for  the 
like  reason,  the  Instruction  of  the  court 
given  to  the  Jury,  and  tbat  requested  and 
uot  given,  were  immaterial.  Tbe  defend- 
ants failed  toshowacompleteaiideffective 
devise  of  tbe  land  to  them.  Judgment 
affirmed. 


LoKo  et  al.  t.  Bankim. 

ISuprtme  Court  of  JVorth  CatroUna.    March  10, 
1881.) 

HUBBAMO  AX]>  Wo*— COirVBTANOBB  BsTWiax— 
UOHSIDaBATIOH. 

A  wife  oonveyed  to  her  husband  uertaia 
land,  on  the  understanding  that  he  was  to  reoon- 
vey  to  her  upon  her  repavine  all  advances  made 
by  him  on  account  of  sacn  laud,  and  for  the  pay- 
ment of  her  antenuptial  debts.  He  afterwaraa 
agreed  to  reooovey  when  she  requested  him  to  (to 
■o,  if  she  would  ezeoute  a  note  for  the  advances 
mentioned,  and  the  asreement  was  carried  oat. 
Beld  that,  as  the  deed  was  not  exeonted  as  re- 
q\Ured  by  the  laws  of  North  Carolina  in  the  case 
of  mamed  women,  the  husband  aoqoired  no 
rights  thereunder;  and,  as  the  note  f^ven  for  Vi» 
reconveyance  In  such  case  was  not  an  equitable 
charge  on  her  separate  estate,  there  is  no  con- 
sideration to  support  a  promise  by  her  after  her 
husband's  death  to  pay  it. 

Appeal  from  8U(>erior  court,  Halifax 
county ;  Wuitakeb,  Judge. 

Tbe  complaint  in  this  action  was  as  fol- 
lows: "The  plaintiffs,  complaining  of  the 
defendant,  allege:  (1)  Tbat  tbe  plaintiff 
Allen  Bell  Is  a  resident  of  Halifax  county, 
and  tbe  plaintiff  Mattle  Long  Is  a  resident 
of  Alamance  county.  (2)  That  since  the 
bringing  of  this  action  Susan  J.  Bell  has 
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died,  and  the  defeolant  W.  S.  Bankln  Is 
herduly-quallfiAdadminiBtrator.  (8)  That 
ou  the  18th  day  of  March,  1887,  the  said 
Sosan  J.  Bell  executed  to  the  plalntitta  her 
promissory  note,  whereby  she  promised  to 

Itay  to  the  plalntifts,  on  demand,  fifteen 
lundred  dollars,  with  Interest  at  six  per 
«ent.  from  date.  (4)  That  no  part  thereof 
has  been  paid.  (5)  That  prlorto  said  time 
the  said  Sasan  J.  Bell  had  conveyed  to  her 
husband,  David  B.  Bell,  one-half  Interest 
in  the  Gibson  Hill  golU  mine  tract  of  land, 
in  Gnilford  county,  opon  the  understand- 
ing that  if  thesfliue  was  not  sold,  it  should 
be  reconveyed  to  said  Susan  upon  her  re- 
paying to  said  Bell  all  amonnts  paid  out 
by  him  on  account  thereof,  and  moneys 
advanced  by  him  for  the  Improvement  of 
her  separate  estate,  and  the  payment  of 
certain  debts  contracted  by  her  before  her 
raarrlage  with  him.  During  the  last  Ill- 
ness of  said  Bell,  the  said  Susan  demand- 
ed that  he  reconvey  said  land  to  her,  and 
the  said  D.  B.  Bell  then  showed  to  her  a 
statement  of  the  amounts  paid  out  and 
advanced  by  him  as  aforesaid,  aggregat- 
ing fl,500,  and  agreed  to  reconvey  said 
land  it  she  would  execute  the  aforesaid 
note  to  the  plaintiffs.  This  wasagreed  to, 
and  thereupon  the  said  note  was  executed 
and  delivered,  and  the  said  Bell  executed  a 
deed  of  reconveyance  to  his  said  wife.  Aft- 
er the  death  of  the  said  D.  B.  Bell,  Mrs.  Bell 
took  said  note  for  safe-keeping,  represent- 
ing to  the  plain  tISMattie  Long  that  she 
was  fearful  it  would  fall  into  the  hands  of 
some  one  else,  and  then  and  there  she 
promised  to  pay  the  sa  me.  Thereafter  she 
declined  to  surrender  the  note,  but  prom- 
ised to  pay  it.  Wherefore  the  plaintiDs 
pray  Judgment, "  etc.  Defendant's  demur- 
rer was  sustained,  and  nlnln  tiffs  appeal. 

R.  O.  Barton,  for  appellants.  Tbog.  N. 
Utn,  for  appellee. 

Shefbebd,  J.  As  the  complaint  does 
not  distinctly  allefie  the  existence  of  any 
separate  estate,  (Dougherty  v.  Sprinkle, 
88  N.  C.800,)  and  the  action  is  not  brought 
for  the  purpose  of  subjecting  the  same  to 
an  equitable  charge,  but  is  grounded  upon 
the  alleged  legal  obligation  incurred  after 
discovertnre,  the  only  question  which  we 
can  consider  is  thesnfHclency  of  the  con- 
sideration to  support  the  promise  sued  up- 
on. The  note  was  unquestionably  void 
when  executed,  and  there  was  no  new  con- 
sideration subsequent  to  the  removal  of 
the  marital  disability,  as  in  Bank  v.  Brldg- 
«rs,  98  N.  C.  67,  3  S.  E.  Rep.  826.  It  Is  well 
settled  that  a  mere  moral  consideration 
will  not  support  a  promise,  (Puckett  v. 
Alexander,  102  N.  C.  95,  8  S.  E.  Rep.  767.) 
but  "a  quallBcatlon  to  this  rule,  however, 
obtains  In  cases  where  there  was  original- 
ly a  sufficient  valuable  consideration  upon 
which  an  action  could  have  been  sustained, 
but  where,  in  consequence  of  some  statute 
or  positive  rule,  growing  out  of  general 
principles  of  public  policy,  the  right  of  ac- 
tion is  suspended,  and  the  party  exempted 
from  legal  liability.  In  such  cases,  the 
moral  obligation  Is  sufficient  to  support 
an  express  promise,  though  It  will  not 
raise  an  implied  promise.  •  •  •  This 
exception  includes  all  promises  barred  by 
the  statute  of  limitations,  or  dischai-ged 


by  the  bankrupt  or  insolvent  law,  and 
promises  by  an  adult  to  pay  debts  con- 
tracted during  bis  infancy. "  Story.  Cont. 
646.  Whether  such  a  promise,  made  by  a 
married  woman  after  discovertare,  to  pay 
a  debt  contracted  during  coverture,  falls 
within  the  limit  of  theaboveqniiliflcation, 
has  been  the  subject  of  much  anxioos  con- 
sideration, and  many  conflicting  decisions. 
The  distinction  taken  is  that  tbecontracts 
of  a  married  woman,  being  originally  void, 
cannot  support  a  subsequent  promise, 
even  thuughshehas  derived  a  benefit  there- 
from. Pnckett  v.  Alexander,  supra,  cit- 
ing Wennall  v.  Adney,  8  Bos.  &  P.  252. 
This  distinction  as  to  void  contracts  is 
recognized  In  this  state,  and  is  undoubt- 
edly sustained  by  the  weight  of  authority. 
We  hold,  however,  that,  although  in  the 
cane  of  a  feme  covert  her  contract  is  void, 
yet  If  the  transaction  is  of  such  a  charac- 
ter as  to  have  subjected  her  separate  es- 
tate to  an  equitable  charge  during  covert- 
ure. It  will  be  recognized  in  a  court  of  law  as 
a  su  fflclen  t  considera  tlon  to  sustain  a  prom- 
ise made  after  disability  removed.  Felton 
V.  Reld,  7  Jones,  (N.  C.)  269.  Our  case,  then, 
turns  upon  the  question  whether,  from 
the  facts  alleged,  the  husband  during  tne 
coverture  had  any  equitable  rights  which 
he  could  have  asserted  against  the  sepa- 
rate estate  of  the  wife.  It  is  the  duty  of  a 
party  seeking  to  subject  such  estate  to  set 
forth  his  grounds  with  partl'^nlarity,  and 
the  court  should  not  be  left  to  mere  Infer- 
ence or  conjecture  as  to  the  existence  of 
any  element  which  is  essential  to  consti- 
tute such  a  charge.  We  will  first  consider 
whether  the  general  separate  estate  was 
chargeable  with  the  alleged  advances  of 
the  husband.  It  Is  well  settled  that  the 
separate  real  estate  cannot  be  thus 
charged,  except  by  deed  and  privy  exami- 
nation, (Farthing  v.  Shields,  106  N.  C.  389, 
10  S.  E.  Rep.  998;  McMillan  v.  Gambill,  106 
N.  C.  839, 11  S.  E.  Rep.  278,  and  the  cases 
there  cited;)  and  that  the  separate  per- 
sonal estate  cannot  be  charged,  unless  it 
is  expressly  done  by  the  Instrument  eri- 
denclng  the  obligation,  or  unless  such  a 
charge  arises  by  necessary  implication 
growing  out  of  a  beneficial  consid<>ration, 
TFIaum  V.  Wallace,  lOS  N.  C.  296,  9  8.  E. 
Rep.  667.)  As  there  is  nothing  to  shotr 
that  the  wife  was  possessed  of  a  separate 
personal  estate,  (the  language  of  the 
complaint  strongly  implying  that  her 
property  consisted  of  realty  alone,)  and 
there  being  no  deed  or  privy  examination, 
we  are  unable  to  see  bow  the  husband 
could  have  asserted  his  claims  against  the 
general  separate  estate.  If,  however,  a 
separate  personal  estate  had  been  alleged, 
we  think,  from  the  facts  stated,  that  It 
would  have  been  charged  by  the  neces- 
sary implication  arising  from  the  nature 
of  the  consideration.  It  is  further  insisted 
that  the  husband  conld  have  charged  the 
particular  land  mentioned  with  the 
amount  included  In  the  note  on  the  princi- 
plelald  down  InHinton  v.Ferrel)ee,(N.C.) 
ante,  235,  (decided  at  this  term;)  Bums  v. 
McGregor,  90  N.  C.  222,  and  other  similar 
cases.  There  can  be  no  doubt  that,  where 
a  conveyance  has  been  made  In  considera- 
tion of  the  concurrent  performance  or  a 
particular  act,  equity  will  not  permit  the 
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grantee  to  hold  the  traits  of  the  transar- 
tli>D,  aud  refuse  to  perform  bis  part  of  the 
agreement.  But  it  is  contended  that  this 
principle  does  not  apply  here,  because  the 
wife,  by  executing  the  note,  performed  the 
only  act  agreed  upon  as  a  preregnlslte  to 
the  reconveyance  of  the  property.  Con- 
ceding, for  the  sake  of  the  argument,  that 
this  view  Is  the  resnlt  of  too  refined  a  con- 
Btruction  of  the  real  agreement  of  the  par- 
ties,  we  are  met  with  a  very  serious  obiec- 
tion,  which  goes  to  the  root  of  the  plain- 
tiff's equity  as  to  the  land  in  question. 
The  objection  Is  that  the  plaintiff  has  not 
shown  that  he  ever  acquired  any  title 
from  his  wife.  Ordinarily,  where  a  con- 
veyance of  a  feme  covert  is  alleged.  It  will 
be  presumed,  upon  demurrer,  that  It  Is 
valid  and  effective,  but  where  a  convey- 
ance by  the  wife  to  tjie  husband  is  made 
the  basis  upon  which  equitable  relief  is 
asked,  the  rule  Is  different,  on  account  of 
lier  gKneral  legal  incapacity  to  make  such 
a  Guuveyauce,  (Sims  v.  Ray,  96  N.  C.  87. 
2  S.  E.  Rep.  448;)  and  it  is  therefore  neces- 
sary that  It  should  afBrmatively  appear, 
in  a  case  like  the  present,  that  the  provis- 
ions of  the  Code  (sections  1885, 1836)  have 
been  strictly  complied  with,  or  that  the 
title  has  been  acquired  in  some  other  ex- 
ceptional manner.  As  we  are  not  at  liber- 
ty to  assume  that  the  conveyance  was  ex- 
ecuted so  as  to  bring  It  within  any  excep- 
tion to  the  general  law,  we  cannot  see 
from  the  complaint  how  the  husband 
cuuld  have  availed  himself  of  the  principle 
above  mentioned.  Our  conclusion,  then, 
is  that,  upon  the  rather  general  state- 
ments in  the  complaint,  the  husband  bad 
no  equitable  rights  which  he  could  have 
asserted  against  the  wife,  and  that  there 
was  therefore  no  consideration  for  the 
promise  upon  which  this  action  Is  found- 
ed.   Affirmed. 


HOLLINaSWOBTB  ▼.  TOMLINSON  et  &1. 

(SupreiM  Covin  of  North  CoroUiio.    Haich  24, 
1891.) 

BOBRIBS— DjSCHABOI— EVIDJCNCB  OV  AOKBEMZITF. 

The  acceptance  of  interest  in  advance  at 
the  matittlty  of  a  note,  and  the  indorsement 
thereof  on  the  note  by  the  payee,  is  prima  fade 
evidence  of  a  contract  to  extend  the  time  of  the 
note,  and  forbear  to  ane  thereon ;  and  where  such 
aco^rtanoe,  withont  the  Imowledge  of  the  snre- 
tles,  is  shown  in  an  action  on  the  note,  it,  is  error 
to  instmct  that  there  Is  no  evidence  of  any  ar- 
nuurement  between  the  payee  and  the  maker  by 
which  the  snretles  are  released  from  their  obliga- 
tion on  the  note. 

Appeal  from  superior  court,  Cumberland 
county;  MacRae,  Judge. 

Action  on  a  note  against  the  maker  and 
snretles  therein.  There  was  judgment  for 
plaintiff,  and  defendants  appeal. 

SattoB  &  Cook,  for  appellnnts.  Ueo.  M, 
JRose,  for  appellee. 

Shepherd.  J.  Tlie  only  issue  submitted 
to  the  jury  was  as  follows:  "Was  there 
any  arrangement  between  the  plaintiff 
nnd  the  principal  debtor,  Tfimllnson,  un- 
known to  and  not  agreed  to  by  the  sure- 
ties, by  which  the  sureties  are  released 
from  tbeir  obligation  upon  the  note?" 
HIa  honor  held  that  there  was  no  evidence 
of  any  such  agreement,  and  the  issue  was 


answered  in  the  negative.  It  Is  tme  that 
the  witness  Tomlinson  (the  principal  in 
the  note)  did  not  testify  in  express  terms 
that  there  was  an  agreement  to  forbear 
for  any  definite  time,  but,  considering  tbe 
whole  testimony,  we  think  that  there  was 
sufficient  evidence  to  have  warranted  an 
affirmative  finding  of  the  Issue.  The  note 
matured  on  the  5th  of  February,  1887.  anA 
Tomlinson  testified  that  at  that  time  ho 
paid  the  plaintiff  interest  in  advance,  when 
an  indorsement  was  made  upon  the  note. 
The  Indorsement  is  as  follows:  "Interest 
paid  up  to  May  5th,  1888."  "The  general 
rule  is  that  the  reception  of  Interest  In  ad- 
vance upon  a  note  is  prima  fncie  evidence 
of  a  bindlngcontract  to  forbear,  and  delay 
the  time  of  payment,  and  no  suit  can  bi& 
maintained  against  the  maker  during  th» 
period  for  which  the  Interest  has  been 
paid,  unless  the  right  to  sue  be  reserved  by 
the  agreement  of  tbe  parties.  The  pay- 
ment of  the  interest  In  advance  isnot  of  it- 
self a  contract  to  delay,  but  Is  evidence  of 
such  contract;  and.  while  this  evidence 
may  be  rebutted,  yet,  in  the  absence  of  any 
rebutting  evidence,  It  becomesconclualve.'' 
Brandt,  Snr.  §  805.  Tbe  fact  that  when 
the  Interest  was  paid  nothing  was  said 
about  the  principal  does  not  ofltself  rebut 
tbe  "prima  facie  evidence  of  a  binding 
contract"  of  forbearance;  for  such  a  con- 
tract "need  not  be  in  express  terms,  nor 
proved  by  direct  evidence. "  It  Is  sufficient 
if  a  mutual  understanding  and  intention  to 
that  effect  are  proved.  If  the  parties  act 
upon  tbe  terms  of  an  implied  agreement 
tu  that  eRect, it  will  be  sufficient.  Brandt, 
supra,  §  304.  The  testimony  as  to  tbe  deal- 
ings between  the  plaintiff  and  the  princi- 
pal debtor,  so  far  from  rebutting,  very 
strongly  sustains,  the  prima  ftcfeevidence 
of  an  agreement  to  forbear,  resulting  from 
tbe  payment  of  tbe  interest  in  advance. 
His  honor  was  perhaps  Influenced  in  his 
ruling  by  the  case  of  Bank  v.  Lineberger, 
83  N.  C.  464,  in  which  it  was  held  that  usu- 
rious interest,  either  promised  or  actually 
paid,  would  not  support  a  contract  of  for- 
bearance. Tbe  ruling  in  that  case  was 
modified  in  Carter  v.  Duncan,  84  N.  C.  876, 
the  attention  of  tbe  court  not  having  been 
called  to  Scott  v.  Harris.  76  N.  C.  2U5,  and 
other  previous  decisions.  So  it  is  now 
well  settled  that  "the  exoneration  of  the 
surety  is  the  same  when  the  contract  of 
forbearance  is  usurious  In  terms,  and  es- 
pecially when  tbe  consideration  has  been 
paid."  Forbes  v.  Sbeppard,  88  N.  C.  Ill, 
8  S.  E.  Rep.  817.  For  the  foregoing  rea- 
sons we  tbink  there  should  be  a  new  trial. 


TuRNBB  et  al.  T.WiLUABis  et  al. 

(Supreme  Cowrt  of  Noitih  CairoUna.    March  10, 
1891.) 

ADTBHSa  Foasassios— CoLOB  ot  Tftlb. 

1.  A  deed,  though  nnregistered,  is  admissible 
to  show  possession  thereunder  for  the  period  nec- 
essary to  mature  Utle  by  adverse  possession. 

3.  Where  tbe  deed  under  vrhioh  plaintiffs 
claim  conveys  the  "lands  of  the  late"  T.,  and 
they  liave  been  in  possession  thereunder  for  the 
statutory  period,  It  is  error  to  Instruct  that  plain- 
tlSa  cannot  reooverirassession  of  a  house  built  by 
their  grantor,  whose  possession  of  the  land  after 
the  conveyance  was  not  adverse  as  to  them,  and 
conveyed   by  him  to  defendant,   the    evldoice 
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showing  that  such  house  was  within  the  limits  of 
the  tract  oonveyed  to  plaintiOs. 

Appeal  from  superior  court,  Alamance 
«ouaty;  MacRab,  Judge. 

J.  A.  Long,  for  appellants.  June  Par- 
ker, for  appellees. 

Avert,  J.  The  action  was  bronght  for 
title  and  posseHSlon  of  land.  The  plain- 
tiffs ottered  a  deed  executed  by  David 
Tomer  and  wife  on  the  4tta  of  March,  1878, 
«onveving  to  them  for  life  a  tract  of  land 
-described  therein  as  "the  lands  of  the  late 
■Charles  Tnrner,  on  which  they  now  live. " 
The  deed  bad  not  been  reg:istered,  and  the 
defendants  objected  to  its  introduction, 
and  excepted  to  the  ruling  of  the  court 
that  It  was  competent  to  show  posses* 
«lon  under  it  as  color  of  title.  An  nnreg* 
Istered  deed  is  admlsalble  for  the  pnrpose 
of  showing  possession  under  It  for  the 
«tatntory  period  necessary  to  mature  title. 
Avent  V.  Arringtou,  105  N.  C.  889, 10  S.  E. 
Rep.  991 ;  Hunter  ▼.  Kelly.  92  N.  C.  285. 
The  grantor,  David  Turner,  inserted  a 
reservation  in  the  deed  in  the  following 
words:  "The  said  David  Turner  reserves 
to  himself  the  right  to  manage  the  entire 
farm,  makesuch  changes  or  Improvements 
upon  the  buildings  as  he  may  choose,  so 
-SH  It  does  not  deprive  the  said  Ellen  and 
Mary  [the  grantees]  of  a  home,  as  pro- 
vided herein. "  The  court  charged  the  Jury 
as  follows:  "The  plaintiffs  offer  an  un- 
registered deed,  which  was  admitted  to 
-enable  tbem  to  show  possession  under  It 
for  seven  years,  if  they  could.  1  think,  up- 
on the  plaintiffs'  own  testimony,  they 
have  failed  to  show  possession  of  any  part 
of  the  land  except  the  house,  lot,  and  gar- 
den, which  defendants  admit  they  have 
the  right  to  hold  for  their  lives,  and  which, 
according  to  the  testimony,  is  In  posses- 
sion of  the  plaintifls.  and  therefore  the  un- 
registered deed  cannot  operate  as  color 
of  title.  You  should  then  respond  to  the 
first  Issue,  *  Yes.  to  the  house,  lot,  and 
garden  where  the  plaintiffs  live;'  and  to 
the  second  Issue, '  No.' " 

The  exception  to  this  Instruction  raises 
the  only  point  for  our  consideration  on 
this  appeal.  It  was  In  evidence,  and  ad- 
mitted by  the  parties,  that  David  'Turner 
did  build  a  house  on  the  place  about  10  or 
12  years  before  the  trial,  (between  1878  and 
1880.)  The  defendant  Williams  bought  the 
Obarles  Turner  farm  from  David  Turner  in 
1888,  and  moved  immediately  into  the 
house  built  by  Turner  on  the  land,  and 
since  that  time  has  withheld  the  posses- 
sion of  the  whole  tract,  except  the  bouse, 
lot,  and  garden,  from  the  plaintiffs.  One 
of  the  plaintiffs,  Mary  Turner,  testified 
that  she  had  lived  on  the  land  and  re- 
ceived the  rents  from  David  Turner  from 
the  date  of  the  unregistered  deed  up  to  the 
time  when  he  sold  the  place  to  the  defend- 
ant, and  that  her  brother  David  had  col- 
lected the  rents  and  paid  over  to  plaintiffs 
during  that  period.  It  is  true  that  there 
was  contradictory  testimony  offered  by 
the  defendant,  but,  If  David  Turner  paid 
rent  to  the  plaiutlRs,  his  possession  was 
not  adverse  to  them,  but  their  possession 
was  adverse  to  the  whole  world,  and  ex- 
tended  constructively  to  the  boundaries 
of  the  tract  of  land  known  as  "the  lands  of 


thelateCbarlesTumer.on  which  they  live. " 
McLean  v.  Smith.  106  N.  C.  1T2, 11  8.  E. 
Rep.  184.  It  would  seem,  too.  that  if 
David  Turner  did  not  in  fact  pay  them 
rent,  his  occupation  would  not  be  consid- 
ered adverse,  because  In  the  deed  be  had 
reserved  the  right  as  remainder-man  to 
manage  the  entire  farm,  make  improve- 
ments upon  the  bntldingrs,  and,  in  short, 
to  do  anything  to  the  land  or  buildings 
that  would  not  deprive  them  of  a  home  as 
provided  herein.  'The  home  for  which  pro- 
vision was  made  covered  the  landa  of  the 
late  Charles  Turner,  on  which  plaintiffs 
lived,  if  the  boundaries  could  be  identified 
and  established.  While  the  plaintiffs  were 
guilty  of  laches  in  falling  to  offer  the  con- 
veyance through  which  David  Turner 
claimed  as  the  purchaser  of  Charies  Tam- 
er's land,  or  the  conveyance  through 
which  Charies  Turner  clalmed,and  to  offer 
parol  evidence  to  show  that  the  land 
claimed  by  tbem  was  within  the  descrip- 
tion or  boundaries  of  such  deed,  (even  if  a 
survey  had  been  necessary  to  locate  the 
lines,)  It  does  appear  in  evidence,  wherever 
the  outside  limits  of  the  tract  may  be. 
that  the  house  built  by  David  Turner,  and 
occupied  by  defendant  afterwards,  is  sAtu- 
ate  upon  It,  and  therefore,  if  the  plointllts 
were  the  owners  of  the  Charles  Turner 
lands  when  the  action  was  bronght,  the 
d^endant  was  a  trespasser.  Mobley  v. 
Orfffin,  104  N.  C.  112.  10  8.  E.  Rep.  142. 
Both  parties  claim  under  David  Turner, 
and  therefore  it  was  not  necessary  tosbow 
title  out  uf  the  state,  and  It  the  possession 
of  David  Turner  was  in  subordination, 
and  not  adverse,  to  that  of  the  plaintiffs, 
their  title  to  the  Charles  Tnrner  land^ 
would  have  ripened  by  possession  wltbin 
seven  years,  and  they  had  occupied  It. 
claiming  under  the  deed,  10  years  Iwfore 
Williams  entered.  Bonds  v  Smith.  106  N. 
0.  653, 11  S.  E.  Rep.  823;  Rnflln  v.  Overby. 
105  N.  C.  78,  n  S.  E.  Rep.  361.  A»  the  testi- 
mony tended  to  show  that  the  bouse  oc- 
cupied by  Williams  was  on  that  tract,  the 
Judge  erred  in  instructing  the  Jury  that  tl>e 
plaintiff  could  not  recover  possession  of 
that  bouse  also.  Qnless  the  boundaries 
should,  on  a  future  trial,  be  identified,  we 
cannot  see  how  they  can  expect,  in  any 
event,  to  recover  rents  for  the  land  claimed 
to  be  within  the  boundaries  of  their  deed, 
bnt  not  shown  to  be  Included.  There  is 
error,  and  a  new  trial  must  tie  granted. 


Waller  v.  Bowunq. 

(Suipreme  Court  of  North  CaroiUna.    Marclk  IOl 
1891.) 

TsKASTS  IN  Coioioir— CoNVBSSiox— Skicaxk— 
Damaobs. 

1.  Where  a  tenant  in  common  takes  peruooal 
property  against  his  oo-tenant's  protest,  claiming 
it  as  his  own,  his  co-tenant  may  sue  for  conver- 
sion. 

8.  Where  the  oo-tenaat  is  present,  sod  for- 
bids the  conversion,  demand  for  its  retam  la  sot 
neoessaiy  before  salt. 

8.  In  snch   ease  plidntiif  may  racwst    tts 
value  of  the  property  at  the  tine  of  Uia  rwm 
sion,  and  costs. 

This  was  a  civil  action  tried  at  the  Aprfl 
term,  1890,  of  the  superior  conrt  of  Gran- 
ville county,  before  Womack,  Judge.     The 
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action  was  brought  to  nearer  damsKes 
for  unla'wfnlly  removlne  and  converting 
to  the  defendant's  own  uaecertaln  machin- 
ery that  had  bieen  placed  In  a  mill  run  by 
water.  On  the  2Sd  ol  August,  1880,  and 
for  some  years  prior  to  that  time,  the 
plaintiff  and  defendant  were  owners  In 
fee  and  tenants  In  common  of  the  tract  of 
land  on  wiiich  the  mill  was  situate,  each 
holding  cue  undivided  half.  On  said  28d 
of  August  the  defendant  executed  a  con- 
tract under  seal  to  convey  to  one  John  T. 
McDonough,  on  the  payment  of  a  note  of 
the  same  date  for  the  sum  nt  fSOO  by  said 
McDonough  and  wife.  McDonough  and 
his  wife,  on  the  same  day.  also  Joined  in 
executing  a  mortgage  deed  upon  his  Inter- 
est in  said  land  to  secure  the  payment  of 
said  notes.  The  said  John  T.  McDonough 
borrowed  of  the  plaintlR  the  sum  of  f  200, 
and  executed  his  note,  bearing  date 
March  20,  1888,  for  said  sum,  with  In- 
terest at  8  per  cent.  The  said  McDon- 
ouKb  purchased  with  said  borrowed 
money  the  turbine  wheel,  shafts,  pulleys, 
level,  (*og-wbeel,  etc.,  which  are  the  sub- 
ject of  this  action,  and  executed,  bis  wife 
joining,  a  mortgage,  conveying  said  ma- 
chinery, to  secure  said  note  due  plaintiff, 
the  said  machinery  not  then  being  in  said 
mill.  On  default  In  the  payment  of  the 
9300  note  for  purchase  money  of  the  land, 
the  defendant,  on  the  17th  of  January, 
brought  suit  against  McDonough  to  sub- 
ject his  interest  in  the  land,  and  at  April 
term,  1888,  of  the  superior  court  of  Oran- 
villeobtained  a  docreeof  foreclosure,  under 
the  terms  of  which  the  Interest  of  said  Mc- 
Oonongh  In  said  land  was  sold  by  a  com- 
missioner for  the  sum  of  f50,  the  defend- 
ant being  the  purchaser,  and  said  sale  was 
conflrmed  at  the  September  term,  1888, 
of  said  court.  The  wheel  and  some  other 
parts  of  the  machinery  were  placed  in  the 
mill  after  being  conveyed,  on  tbe  20th  of 
March,  1885,  by  mortgage  deed,  to  secure 
said  note  for  f  200,  due  to  plalotltf,  but  be- 
fore the  said  foreclosure  sale.  The  plain- 
tiff alleges  that  none  of  the  machinery 
sued  for  had  been  placed  in  posttinn  In  the 
mill  until  after  the  mortgage  to  him  was 
executed.  The  issues  submitted  were  as 
follows:  "(1)  Did  the  defendant  unlaw- 
fully  convert  the  property  described  In  the 
vomplaint?  Tes.  (2)  if  so,  what  damage 
has  the  plaintlH  sustained  thereby?  Two 
hundred  and  fifteen  dollars  and  interest 
from  18th  day  of  April,  1888,  to  date,  at  6 
per  cent. " 

First  exception :  In  addition  to  the  Is- 
sues agreed  upon  the  defendant  tendered 
the  following  Issue,  which  the  court  de- 
clined to  submit  to  the  jury,  and  the  de- 
fendant excepted :  "Are  the  plaintiO  and 
defendant  tenants  in  common  of  the  prop- 
erty alleged  to  have  been  converted?" 
The  plaintiff  Introd  oced  a  mortgage  exe- 
cuted by  John  T.  McDonough  and  wife  to 
the  plaintiff  for  the  machinery  described 
In  the  complaint,  and  also  the  note  se- 
cured thereby,  for  f  200,  9100  of  which  was 
due  March  20, 1886.  and  f  100  of  which  was 
due  March  20, 1887.  and  indorsed  thereon 
-was  a  credit  of  fl7.00  November  23,  1887. 

Second  exception:  The  plaintiff  was  ex- 
«mln^d  In  his  own  behalf,  and  testified : 
"I  loaned  McDonough  money.   He  said  he 


wanted  to  buy  machinery.  (Objection  by 
defendant.  Objection  overruled,  and  ex> 
ceptlon  by  defendant.)  The  machinery 
he  gave  the  mortgage  on  was  bought 
with  this  borrowed  money.  It  con- 
sisted of  a  turbine  wheel,  cog-wheel, 
shaftings,  pulleys,  etc.,  necessary  to  run 
the  mill,  and  was  worth  at  the  time  of  the 
conversion  f216.  It  was  put  In  the  mill. 
The  defendant  tore  it  up.  I  saw  him  do 
it,  and  forbid  him.  He  said  he  was  re- 
sponsible, and  would  carry  it  away.  He 
took  It  away  April  18, 1889.  The  mort- 
gage was  made  on  the  machinery  before 
it  was  put  in  the  mill."  Cross-examined, 
he  testified:  "The  mill  se&t  was  Jointly 
owned  by  defendant  and  myself.  We  had 
first  a  twelve-foot  wheel.  The  mill  hadn't 
been  in  operation  for  two  years.  A  por- 
tion of  it  was  rotten.  I  objected  to  bla 
carrying  it  off  that  day.  He  said  he  was 
going  to  carry  It  oft  If  he  could.  It  was 
some  months  after  the  machinery  was 
bought  before  it  was  put  In  the  mill.  My 
mortgage  was  registered  first.  The  tur- 
bine is  there  now,  but  not  by  my  consent. 
I  did  not  receive  It.  I  don't  know  who 
brought  it  there,"  John  McDonough,  a 
witness  for  the  plalntltr,  testified:  "All 
property  taken  was  worth  f840.  The 
property  sued  for  was  worth  f216.  It 
was  taken  by  the  defendant  April  18, 1889. 
The  plaintiff  did  not  give  permission.  I 
saw  it  on  the  defendant's  wagon.  The 
defendant's  team  brought  the  wheel  buck 
seven  months  afterwards.  I  executed  the 
mortgage  before  the  property  was  put  In 
the  mill."  Cross-examined,  he  testified: 
"When  the  mortgage  was  executed  the 
turbine  alone  had  not  been  placed  In  posi- 
tion. The  other  property,  not  sued  for, 
had  been. "  There  was  other  evidence  for 
the  plaintiff  tending  to  show  the  manner 
of  the  removal  of  the  property  by  the  de- 
fendant, and  that  it  was  worth  f  215.  The 
defendant,  being  examined  In  his  own  be- 
half, testified:  "I  moved  the  machinery 
sued  for  from  the  mill,  but  did  not  Injure 
It.  I  afterwardscarried  it  back  tothemlll. 
I  got  the  mud  off  it,  and  put  three  qnarti 
of  oil  on  it.    No  part  of  it  Is  missing. " 

Third  exception:  The  defendant  pro- 
posed to  show  by  the  witness  and  by  the 
records  in  the  case  of  Bowling  v.  McDon- 
ough, lately  pending  in  Granville  superior 
court,  that  the  interest  of  McDonough 
(one-baU )  in  the  mill-site  was  sold  by  or- 
der of  court  In  said  case,  and  purchased  by 
the  defendant.  Offered— Ffr&t,  in  mitiga- 
tion of  damages;  and,  second,  to  show 
boD»  Mea.  Objection  by  the  plaintiff,  for 
the  reason  that  the  record  does  not  show 
that  the  property  sued  for  was  the  subject 
of  said  action,  and  because  the  plaintiff 
was  not  a  party  to  said  action.  Objection 
sustained,  and  exception  by  the  defendant. 
Gross-examined,  the  defendant  testified: 
"The  plaintiff  forbade  my  taking  the  prop- 
erty. I  took  it  up  by  force.  It  was  not 
nailed  down.  The  shafting  was  let  Into 
a  box  of  casting.  That  was  let  in  a  sill 
on  the  ground.  The  box  was  either  set 
on  the  sIU  or  mortised  in  it."  William 
Harris,  Bernard  Bowling,  and  John  Da- 
vis, witnesses  for  the  defendant,  testified 
that  they  helped  the  defendant  carry  away 
and  tn-ing  back  the  machinery:  that  It 
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was  aftt  Injured;  and  that  all  of  it  ^aa 
brouebt  back .  Jerome  Bu  wUdk,  a  witness 
fortbe  defendant,  testified:  "I  bare  bad 
experience  in  mills.  Tbe  '  ink'  wblch  holds 
the  BhaftinK  Is  let  into  a  square  mortise  in 
the  sill,  wblch  sets  on  tbe  ground. " 

Fourth  exception :  The  defendant  asked 
tbe  following  instroctions :  (1)  If  tbe  jury 
believe  that  the  plaintiff  and  defendant 
are  tenants  in  common  of  tbe  property  in 
dispute  the  plaintiff  cannot  recover.  (2) 
In  this,  case,  tbe  plaintiff,  having  made 
no  demand  on  tbe  defendant  for  tbe  prop- 
erty in  dispute,  cannot  recover  at  all  in 
this  'action.  (8)  At  most,  tbe  damages 
done  the  plaintiff  in  this  action,  Eiccording 
to  his  own  evidence,  cannot  exceed  the 
actual  damage  done  the  property  by  the 
defendant  or  bis  agents  while  the  proper- 
ty was  in  tbe  possession  of  said  defendant. 
(4)  There  is  no  evidence  in  this  case  that 
the  defendant  has  damaged  tbe  said  prop- 
erty at  all.  (5)  The  jury  can  act  only  on 
tbe  evidence  in  this  case,  and  in  no  aspect 
can  tbe  ]nry  find  a  verdict  for  the  actual 
Talne  of  tbe  property.  (6)  There  has  been 
no  unlawful  conversion  of  tbe  property  by 
tbe  defendant  under  the  evidence.  (7)  Mc- 
Donongh  having  made  a  payment  of  f  17 
on  the  mortgage,  Bowling  was  an  equita- 
ble tenant  in  common  with  Waller  to  the 
amount  of  tbe  excess  over  and  above  the 
mortgatteof  said  Waller  in  tbe  mill  proper- 
ty and  in  the  property  removed.  All  of  the 
above  instructions  were  refused,  and  the 
defendant  excepted. 

Fifth  exception :  The  court  charged  tbe 
Jury  that  If  the  Jury  believe  that  tho  defend- 
ant took  tbe  personal  property  sued  for 
into  bis  possession,  tbe  plaintiff  being 
present,  forbidding,  and  carried  tbe  same 
away,  exercising  a  dominion  over  the 
same  in  dental  of  and  inconsistent  with  tbe 
rights  of  tbe  plaintiff,  it  l>eing  tbe  proper^ 
ty  of  tbe  plaintiff,  as  further  charged  the 
Jury  will  answer  tbe  first  issue  "Yes,"  and 
this  notwithstanding  the  fact  that  there 
may  have  been  the  equitable  tenancy  in 
common  contended  for  by  defendant ;  to 
which  charge  the  defendant  excepted. 

There  was  a  verdict  and  Judgment  for 
tbe  plaintiff,  and  defendant  appealed. 

Or»b»m  &  Wtnstoo,  for  appellant.  L.  C. 
Edw&rda  &n6BatcbeIorJiI/erenux,tor&p- 
pellee. 

AvRRV,  J.,  (after  statlDfc  tbe  facia  aa 
above.)  The  rule  laid  down  by  this  court 
in  Emery  v.  Railroad  Co.,  102  N.  C.  209,  9 
S.  E.  Rep.  139.  has  been  repeatedly  ap- 
proved since.  Lineberger  v.  Tidwell,  104 
N.  C.  61U,  10  8.  E.  Rep.  768;  Brown  v. 
Mitchell.  102  N.  C.  367,  9  8.  E.  Rep.  702; 
McAdoo  V.  Railroad  Co.,  105  N.  C.  151, 11  S. 
E.  Rep.  816.  The  defendant.  In  order  to 
sustain  his  assignment  of  error,  must 
show  that  the  court  has  erred  in  refusing 
or  falling  at  bis  request  to  present  to  the 
Jury,  through  the  medium  of  some  issue 
submitted,  a  pertinent  view  of  tbe  law  ap- 
plicable to  the  testlmouy,  whereby  the 
Jury  may  have  been  misled.  Bonds  v. 
Smith.  106  N.  C.  664, 11  S.  E.  Rep.  322.  A 
tenant  in  common  of  a  chattel  cannot 
maintain  an  action  of,  or  In  tbe  nature  of, 
trover  against  his  co-tenant  upon  the 
ground  merely  that  his  demand  for  pos- 


session of  tbe  common  property  bas  been 
refused  by  the  latter,  unless  he  can  show 
that  tbe  co-tenant  had  subsequently  con- 
sumed it  or  placed  it  beyond  recovery  by 
means  of  legal  process.  Newby  v.  Har- 
rell,  99  N.  C.  149,  5  S.  E.  Rep.  284;  Pitt  v. 
Pet  way,  12  Ired.  69;  Lucas  v.  Wasson, 
8  Dev.aaS;  Cooley.  Torte.  p.  455;  Ripley  v. 
Davis,  15  Mich.  76.  But  where  tbe  ten- 
ant in  possession  of  personal  chattels 
withholds  the  common  property  from  his 
co-tenant,  or  wrests  It  from  bim,  and  ex- 
ercises a  dominion  over  it  either  in  direct 
denial  of  or  inconsistent  with  tbe  rights 
of  the  latter,  an  action  will  lie  for  conver- 
sion. Sbearin  v.  Riggabee.  97  N.  C.  221. 1  S. 
E.  Rep.  770;  2  0reenl.  Ev.  §  642;  Universi- 
ty V.  Bank,  96  N.  C.  284,  3  S.  E.  Kep.  359; 
Cooley,  Torts,  supra ;  2  Oreenl.  Ev.  8  636. 
note  a;  Orove  v.  Wise,  39  Micb.  161.  There 
is  someconfllct  among  tbe  antborltieB,  and 
it  is  difficult  to  draw  or  trace  ttaeabadowy 
line  that  marks  the  limit  to  which  a  ten- 
ant in  common  may  go  in  the  exercise  ol 
control  over  tbe  common  property  with- 
out subjecting  himself  to  liability  for  con- 
version. But  Schouler,  in  bis  work  on 
Personal  Property  (vol.  1,  p.  200.)  after 
taking  tbe  extreme  grronnd  that  at  com- 
mon law  notbing  short  of  the  destruction 
of  a  chattel  or  tbe  conversion  of  tbe 
whole  to  bis  own  use,  or  something  eqaiv- 
aleut,  will  render  the  owner  in  possesBion 
liable  to  bis  co-owners,  says  that  mere 
dispossession  of  a  co-tenant  might,  **  If  ac- 
companied with  other  acts  showing  a 
hostile  intent,"  amount  to  acosversion. 
It  would  seem  that  the  violent  wrenching 
of  the  machinery  from  tbe  mill,  when  the 
plaintiff  was  present,  forbidding,  waa  tbe 
strongest  evidence  of  such  intent.  In  tbe 
case  of  Strickland  v.  Parker,  54  Me.  263, 
the  facts  were  that  tbe  purchaser  at  exe- 
cution sale  of  an  undivided  interest  in  a 
tract  of  land  removed  the  superstmctnre 
of  a  marine  railway  located  on  tbe  land, 
consisting  of  iron  and  wooden  rails  and 
sleepers,  etc.,  and  placed  it  upon  another 
tract  of  land.  The  court  held  that  tbe 
property  removed  constituted  a  part  of 
the  land,  and  passed  with  it;  but  that  tbe 
co-tenant  of  tbe  purchaser  might  main- 
tain trover  against  bim  for  removing  it. 
The  supreme  court  of  Michigan,  In  the 
case  of  Grove  v.  Wise,  supra,  held  that 
even  before  condition  broken  any  person 
wrongfully  interfering  with  a  mortgagee's 
possession  of  a  chattel  under  his  mort- 
gage deed  would  subject  himself  to  liabili- 
ty to  damage  in  an  action  for  tarorer 
brought  against  bim  by  sncb  mortKagee. 
The  facts  in  that  case  were  that  an  undi- 
vided half  Interest  in  a  steam-«Dgine.  boil- 
er, and  some  planini^-mill  machinery  had 
been  mortgaged  to  the  plain tiffb,  and  tbe 
defendant.  Wise,  having  previously  owned 
the  other  half  interest,  had  snbseqnent  to 
tbe  date  of  the  mortgage  bought,  atbanli- 
rupt  sale,  the  land  on  which  the  bolldlng 
containing  tbe  engine,  boiler,  and  machin- 
ery stood.  Tbe  case  is  cited  with  approv- 
al both  by  Cooley  and  in  the  notes  to 
Greenleaf's  Evidence.  It  seems  to  be  set- 
tled that  where  personal  property,  alter 
being  subjected  to  the  lien  of  a  mortgage, 
is  attached  to  mortgaged  land,  it  will  be 
held  to  have  passed  to  the  mortgagee  In 
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the  chattel  mortgage  as  against  the  ea- 
Blprnee  or  holder  ol  the  real-eatate  mort- 
gage,  who  bad  notice  of  the  first  mort- 
gage, when  it  was  attached.  Heroi. 
Chat.  Mortg.  $  188;  Sheldon  v.  Edwards. 
85  N.  Y.  279;  Smith  v.  Benson.  1  Hill,  176. 
Where  a  Bteam-mlU  was  mortgaged,  not 
including  the  land  on  which  it  stood,  It 
was  held  by  the  supreme  court  of  Iowa 
that  subsequent  purchasers  of  the  mill 
and  premises  on  which  it  stood,  who  had 
notice  of  the  chattel  mortgage,  took  title 
to  the  mill  subject  to  It.  Grelther  v.  Alex- 
ander, 15  Iowa,  470;  Herm.  Chat.  Mortg. 
S  138.  The  general  principle  thatexclnslre 
possession  of  personal  property  by  one 
tenant  in  common,  and  denial  of  the 
rights  of  bis  co-tenant,  is  a  conversion  for 
which  trover  will  lie,  is  siippurtedby  nu- 
merous adjudications  in  the  courts  of 
other  states.  Fiquet  v.  Allison,  12  Mich. 
32S;  Weld  v.  Oliver.  21  Pick.  5B3;  Winner 
V.  Penniman,  85  Md.  16.S;  Person  v.  Wil- 
son, 25  Minn.  189.  In  Stephens  v.  Koonce, 
103  N.  C.  26«,  9  S.  E.  Bep.  316.  the  defend- 
ant tendered  to  the  plaintiff  a  Judgment 
for  the  possession  of  a  steam-engine,  boil- 
er, saw-mill,  grist -mill,  etc.,  removed  from 
bis  land,  and  the  costs  of  the  action.  The 
court  held  tbat  the  defendant  was  not  on- 
ly liable  for  costs,  notwithstanding  such 
offer,  bnt  for  the  full  value  of  the  property 
converted,  and  interest  allowed  by  tbe  ju- 
ry, and  could  not  be  compelled  to  take 
the  property  back.  The  general  rule  is 
that  where  one  of  the  owners  of  an  undi- 
rided  interest  in  a  chattel  exercises  such 
dominion  over  the  common  property  as 
is  inconsistent  with  tbe  rights  of  his  co- 
owner,  the  latter  may  bring  claim  and  de- 
livery If  tbe  property  can  be  found,  and  re- 
cover the  specific  property  with  damage 
for  deterioration  as  well  as  detention,  or 
he  may  elect  to  sue  for  damages  for  the 
wrongful  conversion,  and  recover  the  val- 
ue of  tbe  property  at  the  time  of  the  tak- 
ing and  costs.  Stephen?  v.  Koonce,  su- 
pra ;  Ripley  v.  Davis,  16  Mich.  76;  Hall  v. 
Yonnts,  87  N.  C.  286.  After  suit  has  been 
brought  for  tbe  conversion,  the  owner 
cannot  be  compelled  to  take  the  property 
back,  bnt  when  he  does  allow  it  to  be  re- 
turned in  a  damaged  condition,  its  diuiin- 
Ished  value  can  be  considered  in  mitiga- 
tion of  damages.  3  Suth.  Dam.  630.  The 
rule  as  to  the  measure  of  damages  would 
be  different  where  fixtures,  such  as  gas- 
plplng,  are  torn  from  a  building,  and  the 
building  is  thereby  rendered  unfit  foroccn- 
pation  and  use.  There  the  measure  of 
damages  is  the  cost  of  restoring  tbe  build- 
ing to  Its  original  state,  and  tbe  loss  in 
its  rental  value  while  it  was  uninhabita- 
ble. Willis  V.  Branch.  94  N.  C.  142.  It  was 
not  necessary  that  tbe  plaintiff  should 
make  a  formal  demand  for  possession  of 
tbe  property  before  bringing  the  action,  if, 
an  both  plaintiff  and  defendant  testified, 
he  was  present,  forbidding,  when  it  was 
removed  from  the  land.  Tbe  law  did  not 
require  him  to  act  on  the  assumption 
tbat  one  who  took  it  away  in  tbe  face  of 
bis  protest  would  return  It  at  bis  request, 
or  to  accept  it  in  full  sattHf action  of  bis 
damages  if  there  was  a  voluntary  offer  to 
return  it.  Tbe  exceptions  insisted  on  in 
this  court  weru  tbe  first  four  and  fifth. 
v.l28.E.no.20— 63 


For  tte  reasons  given,  we  do  not  think 
that  tbe  judge  erred  in  refusing  tbe  la- 
structiou  asked  orenhstitntlngthatg^Teii, 
or  in  tbe  rulings  excepted  to.  Tbereto 
no  error. 


Harbison  at  al.  y.  Bat  et  ai. 

(Supreme  Court  of  Sorth  Carolina.    March  10, 
1891.) 

OOFABOBMSBS— PjlKTITION— DSKD  TO  HUSBAItS 

Airo  Wira. 

1.  A  deed,  on  partition,  wliioh  by  direction 
of  a  coparcener  Is  made  to  himaeU  and  wife,  does 
not  convey  to  them  an  estate  by  tlie  entirety. 

a.  In  saoh  case  the  fact  that  the  husband  re- 
ceived the  deed  and  had  it  recorded  does  not  es- 
top his  heirs  in  a  suit  for  their  share. 

Civil  action  tried  before  MacRad,  J.,  at 
February  term,  1880,  of  Wake  superior 
court.  Oakley  Harrison  and  bis  brothers 
and  sisters  divided  tbe  lands  (which  bad 
been  conveyed  to  them  by  their  father)  by 
deedsof  partition  among  themselves,  with- 
out legal  proceedings.  The  deed  tor  Oak- 
ley Harrison's  share  was  made  to  him 
and  Juda,  bis  wife,  wbo  since  bis  death 
has  intermarried  with  tbe  defendant  Ray. 
Tbe  plaintlBS,  wbo  are  Oakley  Harrison's 
cbildren  by  bis  first  wife,  alleged  tbat  the 
name  of  said  Juda  was  Inserted  in  the 
deed  by  mistake  and  Inadvertence  of  the 
draughtsman.  Tbedefendants allege  that 
the  deed  was  drawn  to  Oakley  Harrison 
and  said  Juda  by  the  direction  of  Oakley 
Harrison,  who  accepted  the  deed  and  caused 
it  to  be  registered.  Theconrt  submitted  as 
tbe  first  issue  whether  tbe  name  of  Juda,  the 
wife  of  Oakley  Harrison,  was  inserted  in 
the  deed  by  mistake.  This  issue  was  found 
against  the  plaintiffs,  who  then  moved  for 
judgment  non  obstante  veredicto,  and  ex- 
cepted to  the  refusal  of  tbe  motion.  They 
also  excepted  because  tbe  court  Instructed 
tbe  jury  that,  if  they  found  for  the  defend- 
ants upon  tbe  first  issue,  they  should  not 
find  as  to  tbe  second  issue  tbat  the  plain- 
tiffs were  the  owners  and  entitled  to  the 
possession  of  the  land.  Plalntltib  appealed 
from  judgmrat  rendered- 

J.  B.  Flemmfc,  for  appellants.  Fuller  & 
Unow,  for  appellees. 

Clare,  J.,  (after  stating  tbe  ilaets  as 
above.)  When  realty  is  devised  or  con- 
veyed to  husband  and  wife,  they  take  by 
entirety,  and  upon  the  death  of  one  tbe 
whole  belongs  to  tbe  other,  by  right  of 
survivorship.  2  Bl.  Comm.  182;  Long  v. 
Barnes,  87  N.  C.  820;  Simonton  v.  Cornel- 
ius, 98  N.  C.  483.  4  S.  B.  Rep.  88.  Tbe  act 
abolishing  survivorship  in  joint  tenancies 
(Act  1784,  c.  204;  Code,  §  1896)  does  notap- 
ply  to  such  cases.  Motley  v.  Whitemore, 
2  Dev.  &  B.  687 ;  Todd  v.  Zachary,  Busb. 
Eq.  286;  Woodford  v.  Higly,  60  N.  C.  234. 
Indeed, itis  held  tbata  conveyance  to  bus- 
band  and  wife  has  a  fifth  unity  added  to 
tbe  four  common-law  unities  recognized 
in  joint  tenancy,  /.  e.,  unity  of  person. 
Topping  T.Sadler,  6  Jones,  (N.  C.)  357; 
Freem.  Co-Tenancy,  §  64.  But  in  tbe  pres- 
ent case  tbe  deed  to  Oakley  Harrison  and 
wife  operated  merely  as  a  partition  of  tbe 
lands,  and  conveyed  no  estate  to  them. 
The  land  in  controversy  was  tbe  share  of 
Oakley  Harrison  in  the  lauds  inherited  by 
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bim  and  his  brothers  and  sisters.  This 
tract  was  ascertained  to  behts  share  bjr  the 
consent  partition,  which  was  bad  in  lieuot 
leRal  proceedings  to  appoint  commission- 
ers  to  marlc  it  off  and  assign  it.  It  is  not 
claimed  that  Juda.tbe  wife,  had  any  inter- 
est In  the  land,  so  that  anything  should 
have  been  assigned  her,  but  it  is  contended 
that  by  Oakley  Harrison's  direction  the 
deed  was  drawn  to  him  and  his  wife  jointly. 
Suppose  this  to  be  so.  The  grantors  were 
not  conveying  any  additional  estate  or 
interent  to  Oakley  Harrison.  Ue  had 
bought  nothing,  and  they  were  not  mak- 
ing him  a  present  of  anything.  The  deed 
only  assigned  to  him  in  severalty,  and  by 
metes  and  bounds,  what  was  already  his. 
The  grantors  conveyed  no  part  of  tbelr 
shares.  They  bad  no  interest  in  the  share 
embraced  in  the  deed  to  Oakley  Harrison, 
and  could  convey  no  interest  therein  to 
him  or  any  one  else.  It  was  his  by  the 
conveyance  from  his  father.  He  received 
no  title  norestate  by  virtue  of  the  deed  from 
bis  brothers  and  sisters,  nor  could  his  wife. 
The  title  being  already  In  him.  the  deed 
merely  designated  his  share  by  metes  and 
bounds,  and  allotted  it  to  be  beld  in  sev- 
eralty. No  title  passed  by  the  deed,  nor 
by  any  of  the  deeds.  "Partition  makes 
no  degree.  It  only  adjusts  the  different 
rights  of  the  parties  to  the  possession. 
Each  does  not  take  the  allotment  by  pur- 
chase, but  is  as  much  seised  of  it  by  de- 
scent from  the  common  ancestor  as  of  the 
undivided  share  before  partition."  Alln. 
Partit.  124.  The  deed  of  partition  de- 
stroys the  unity  of  possession,  and  hence- 
forward each  holds  BIm  share  In  severalty, 
but  such  deed  confers  no  new  title  or  addi- 
tional estate  in  the  land.  3  Bl.  Comm. 
186.  Hence  it  Is  that  in  partition,  what- 
ever the  form  of  the  deed,  there  is  an  im- 
plied warranty  of  title  by  each  tenant  to 
all  the  others.  Huntley  v.  Cline,  98  N.  C. 
458.  Had  the  deed  from  the  brothers  and 
sisters  conveyed  any  new  and  distinct  es- 
tate in  the  land  allotted  to  Oakley  Harri- 
son, he  certainly  already  had  an  interest 
therein.  This  was  not  conveyed  to  bis 
wife,  and  such  share  would  have  been  held 
by  him  and  his  wife  neither  by  a  unity  of 
Interest,  unity  of  title,  nor  unity  of  time, 
which  three  unities  are  as  essential  to  a 
joint  tenancy  as  the  fourth  unity,  (of  pos- 
session,) which  alone  they  would  have 
bad.  Indeed,  the  other  heirs  conveyed  no 
title  to  Oakley  Harrison,  nor  conferred  on 
bim  anything  that  he  had  not  before.  His 
lirection  to  them  (if  given)  to  convey  to 
himself  and  wife  could  not  have  the  effect 
to  make  the  deed  a  conveyance  of  any- 
thing to  his  wife,  when  it  was  not 
such  as  to  himself.  There  is  no  estoppel 
on  the  plalDtitts  by  virtue  of  Oakley  Harri- 
son having  received  and  caused  the  deed 
to  be  registered;  for,  as  we  have  seen,  his 
title  was  not  derived  by  the  deed  of  par- 
tition, but  by  the  deed  from  bis  father. 
The  deed  of  partition  ia  only  an  estoppel 
as  betwaen  the  plaintiffs  and  the  brothers 
and  slstera  of  Oakley  Harrison  to  the 
extent  of  his  share  of  his  father's  lands, 
thus  Ret  apart  and  allotted  in  severalty. 
In  this  view  of  the  matter,  we  are  sup- 
ported by  the  very  recent  case  of  Yancey 
«.  Radford.  86  Va.  688, 10  s:  E.  Kep.  972, 


(March.  1890,)  which  is  well  considered 
and  exactly  in  point.  To  same  effect  is 
Dooley  v.  Baynes.  86  Va.  644, 10  S.  E.  Rep. 
974.  The  issue  submitted  was  Immaterial. 
Upon  the  admissions  in  the  answer,  judg- 
ment should  have  been  entered  In  favor  of 
the  plaintiffs  ooo  obstante  veredicto. 
Moye  V.  Petway,  76  N.  C.  827:  Ward  v. 
Phillips,  89  N.  C.  216;  Walker  r.  Scott,  106 
N.  C.  66,  11  S.  E.  Rep.  864. 
Reversed. 


Babnbb  v.  McCullbrs. 

(i9ui>rem«  Court  qf  Worth  CairolMia.    Ifarch  10, 
1891.) 

VSHSOK  AND  VSRDIB  —  Ek)Dn>LBIiS  BSTAVB  <» 

Thikd  PsBsoir— Limitation  of  Aonon. 

1.  Defendant  sold  land  tfi  plalntUPa  son,  and 

give  bond  for  title,  plainttfl  becoming  tnrety  on 
e  pnrohase-money  notes  under  an  agreemeni 
with  the  vendee,  indorsed  on  the  bond  and  wit- 
nessed by  defendant,  by  which,  oo  payment  ot 
the  parahiue  money  sad  oonvevanoe  to  the  van- 
dee,  he  shonid  convey  ner  a  life-estate  in  the 
land.  After  payment  of  alz  notes,  defendant  sur- 
rendered the  others,  and  made  the  vendee  a  deed, 
taJdns  flrom  him,  nnknown  to  plalntilf,  a  mort- 
gage for  the  balance  of  the  pnrchaae  money,  sod 
ot&ar  mortgages  to  secure  loans  to  the  vendee. 
Held,  that  the  unpaid  pnrohaae  money  was  not  a 
lien  on  plaintifl's  equitable  estate,  oat  ob  the 
land,  and  the  other  mortgages  ivere  not  liens  on 
the  land  as  against  plunttlt's  rights.  On  the 
payment  of  the  balance  of  the  puchaae  mooey 
she  would  be  entitled  to  a  oonveyaaoe  of  a  legal 
estate  for  life. 

S.  In  snob  case,  the  stHtateof  limltatiooB  does 
not  begin  to  mn  against  an  action  by  plaintiff,  to 
compel  the  oonvevance  to  her  of  a  lUB-eatate. 
ontil  all  the  porcnase  money  it  paid. 

Appeal  from  superior  court,  Johnston 
county ;  MacRar.  Judge. 

The  tbaie  plaintiff  alleges,  in  anbatance. 
that  on  the  28tb  of  September.  1875,  the 
defendant  contracted  with  ber  son  (who. 
in  the  course  of  the  action,  became  ber  co- 
plaintiff)  to  sell  to  him  the  tract  of  land 
described  in  the  complaint  for  the  price  of 
f 6,211.37;  that,  to  secure  the  payment  of 
this  purchase  money,  he  took  from  her 
said  son  eight  several  notes,  each  of  seven 
of  them  for  $800,  and  the  dghth  of  theo) 
for  $911.87,  one  of  them  coming  doe  on  thr 
1st  day  of  each  January  next  after  the  day 
and  date  first  above  stated,  and  tbe  last 
and  largest  one  ot  them  to  be  dne  on  the 
1st  day  of  January,  188S;  that  tbe  defend- 
ant, on  the  first  above-mentioned  day. 
executed  to  her  said  son  bis  bond  tor  title 
for  said  land  in  the  sum  of  $6,211.87.  con- 
ditioned that  he  would  make  to  tbe  son  a 
good  and  sufficient  deed,  with  general 
warranty,  etc.,  to  convey  to  him  the  fee- 
simple  estate  therein,  when  and  aa  soon 
as  tbe  said  notes  should  be  paid  as  thej 
came  due;  that  it  was  made  part  of  said 
contract  that  the  tbme  plalntlH  should 
sign  and  become  surety  to  each  of  said 
notes,  which  she  did,  with  the  distinct  no- 
derstanding  and  agreement  that,  when 
said  purchase  money  should  be  paid  and 
her  son  shonid  receive  title  lor  the  land 
from  the  defendant,  her  said  son  would 
execute  to  ber  a  deed  sufficient  to  con  rev 
to  her  an  estate  for  ber  life  or  her  wldoir- 
hood,  (she  then  and  ever  thereafter  and 
now  being  a  widow:)  that  the  defendant 
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wdl  nnderatood  and  bad  fnll  knowledge 
of  this  agreement,  and  he  wrote  on  the 
back  of  aaldbond  tor  title  a  memorandum 
thereof,  In  these  words:  "I,  Nathan  L. 
Barnes,  do  hereby  a^ree  and  promise  my 
mother  that  she  shall  have  a  life-time  or 
'Widowhood  estate  upon  the  premises  men- 
tioned in  the  within  bond.  Witni'ss  my 
band  and  seal  this  28tb  day  of  September, 
1875;"  that  this  memorandum  was  signed 
under  bis  seal  by  her  said  son,  and  the 
execution  of  the  same  was  witnessed  by 
the  defendant;  that  she  went  upon  and 
she  and  her  son  cultivated  said  land,  and 
paid  the  first  six  of  sold  notes  as  they  each 
matured ;  that  afterwards,  in  1881,  the  de- 
fendant called  at  her  gate,  and  said  he  had 
given  her  son  Nathan  a  deed  for  the  land, 
and  the  latter  had  fixed  a  paper  to  protect 
her  lUe-estate;  that  she  had  full  confidence 
iu  the  defendant,  and  bade  him  keep  the 
paper;  that  about  this  time  the  two  re- 
maining notes  were  delivered  to  her  by  her 
son,  and  she  felt  secure,  as  the  bonds  were 
all  canceled;  that  about  the  Ist  of  Janu- 
ary, 1889,  her  son  told  her  she  had  no  right 
to  the  land ;  that  be  could  turn  her  out  of 
possession;  that  she  at  once  sent  for  the 
defendant,  and  asked  him  if  she  hud  no  es- 
tate in  the  land ;  that  he  at  first  told  her 
she  had  none;  that  in  a  day  or  so  he  told 
her  she  did  have  a  lUe  interest  in  the  land, 
and  produced  from  his  pocket  a  bond  for 
title  for  a  life-estate  or  for  her  widow- 
hood, made  to  her,  executed  by  her  said 
son,  dated  July  Zl,  1881;  that  she  never 
knew  or  suspected  until  the  25th  of  Decem- 
ber, 1888,  that  her  son  bad  taken  a  deed 
tor  the  land,  and  executed  three  mortgages 
thereon  to  the  defendant,  purporting  to 
secure  moneys  loaned  to  her  son,  aggre- 
gating, including  the  said  last  two  notes 
for  thepurchase  money,  the  sum  of  $7,640.- 
OT;  that  she  is  entitled  to  have  the  defend- 
ant and  her  said  son  convey  to  her  a  life- 
estate  in  said  land,  she  so  having  an  es- 
tate in  equity,  etc. ;  that  said  mortgage 
deeds  are  a  cloud  on  her  equitable  title; 
that  she  was  never  consulted  concerning 
the  making  of  any  of  said  mortgages; 
that  she  knew  nothing  of  their  execution, 
and  never  assented  to  any  one  of  them, 
and  is  not  conscious  of  having  received 
any  benefit  from  them,  or  any  one  of  them, 
etc.  Sbe  demands  Judgment  that  the  de- 
fendant be  restrained  by  injunction  from 
flelllng  iter  life-estate  in  said  land  under 
any  power  in  said  mortgages,  or  any  one 
of  them;  that  he  execute  to  her  a  quit- 
claim deed  for  a  life-estate  in  said  land ; 
that  he  cancel  such  of  said  mortgages  as 
bare  been  discharged ;  and  for  general  re- 
lief, etc. 

The  answer  admits  the  alleged  contract 
of  sale  of  the  land  between  the  son  of  the 
feme  plaintiff  and  the  defendant,  but  it  d<>- 
nies  that  she  was  a  party  to  it,  except 
that  she  was  surety  to  the  notes  for  the 
purchase  money.  It  alleges,  as  to  the  con- 
tract between  herself  and  her  son,  that  be 
had  no  connection  with  the  same,  except 
that  he  wrote  and  witnessed  the  execu- 
tion thereof  on  the  back  of  the  bond  for 
title.  He  admits  that,  in  consideration  of 
the  fewe  plaintiff's  becoming  surety  to  the 
said  notes,  her  son  agreed  with  her  that 
she  should  have  an  estate  for  life  or  ber 


widowhood  in  the  land.  The  answer  ad- 
mits that  the  defendant  conveyed  title 
thereto  to  her  son,  and  took  sundry  mort- 
gages on  the  land  to  secure  the  balance  of 
the  purchase  money  and  money  he  lent 
him,  and  alleges  that  fl.OOO  of  the  sum 
lent  was  used  to  buy  an  eng^ine  for  cotton- 
gin  purposes, for  a  store  account,  supplies, 
etc.  The  defendant  pleads  and  relies  up- 
on the  statute  of  limitation,  and  insists 
that  the  court  has  no  Jurisdiction  to  re- 
move the  alleged  cloud  upon  the  feme 
plaintiff's  title,  etc. ;  be  demands  Judgment 
for  f2.500,  with  interest,  and  that  the 
same  be  declared  a  first  lien  upon  the  said 
land,  and  particularly  upon  the  interest 
of  the  tbme  plaintiff  therein ;  and  like  Judg- 
ment against  the  said  son  for  $1,615.67, 
with  interest,  the  samA  to  be  a  lien  upon 
his  Interest  in  the  land;  that  the  present 
mortgage  be  foreclosed;  and  for  costs. 

The  Jury  found,  upon  pertinent  issues 
submitted  to  it,  that  the  sixth  note  for  the 
purchase  money  was  paid  tiefore  the  loan 
to  the  son  and  the  mortgages  to  secure 
thesame;  that  the balanceof  thepurchase 
money  for  the  land  due  the  defendant  was 
$1,665,  with  interest  at  8  per  cent,  from 
March  S,  1880;  and  that  the  plaintiff's 
claim  is  not  barred  by  the  statute  of  limit- 
ation. The  court  gave  Judgment  that 
the  ibme  plaintiff  is  entitled  to  a  life-es- 
tate or  an  estate  during  her  widowhood 
in  the  land,  snbject  to  the  payment  of  $1,- 
0^,  with  interest  at  8  per  cent,  annually 
from  March  3, 1890,  and  that  this  sum  be 
a  lien  upon  her  life-estate;  that,  upon  the 
payment  of  this  sum  to  the  defendant,  be 
shall  execute  to  her  a  conveyance  for  the 
said  land  for  her  life  or  widowhood.  The 
court  alsogave  Judgment  against  the  male 
plaintiff  in  favor  of  the  defendant  for  $4,- 
115.67,  with  interest  at  8  per  cent,  from  the 
8d  March,  1889,  this  Judgment  embracing 
the  amount  of  the  Judgment  against  the 
Ibme  plaintiff,  and  to  be  a  Hen  upon  bis  in- 
terest In  the  land.  Upon  failure  to  pay  the 
said  Judgment,  a  commissioner  Is  directed 
to  make  sale  of  the  land,  etc. 

The  y^nis  plaintiff  excepted  to  the  Judg- 
ment, and  assigned  as  grounds  of  her  ex- 
ception: "(1)  That  said  sum  of  sixteen 
hundred  and  sixty -five  dollars  should  not, 
nnder  the  complaint  and  answer  and  is- 
sues as  found,  be  a  lien  and  chargeable  on 
her  estate  for  life  or  widowhood,  in  the 
land  described  in  the  complaint,  but  that 
her  said  interest  should  be  exempt  from 
said  lien  and  charge.  (2}  That,  if  held  to 
be  a  lien  and  charge  at  all  on  said  life-es- 
tate, the  amount  should  be  apportioned 
between  the  two  parts  of  the  fee-simple, 
according  to  the  quantity  and  value  of 
each  estate,— the  remainder  and  the  life- 
estate.  " 

The  court,  in  instructing  the  Jury,  said : 
"Now,  if  this  testimony  satisfies  yon  that 
Mr.  N.  li.  Barnes  paid  defendant  the 
amount  of  the  sixth  note,  and  took  up  the 
note,  and  afterwards,  either  before  he  left 
the  defendant,  or  after  he  left  him  and  re- 
turned, borrowed  two  thousand  and  five 
hundred  dollars,  and  took  up  the  other 
two  notes,  yuu  will  respond  to  this  issue, 
'Yes.'  But  if  yon  find  that  Mr.  Barnes 
borrowed  two  thousand  and  five  hundred 
dollars  from-  the  defendant,  and  then  took 
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ap  the  three  notes  with  ths  money  he  had 
borrowed,  yoQ  wlU  answer' No."*  Thede- 
fendant  asked  the  following  instruction, 
which  was  refused:  "If  the  jury  believe 
that  Nathan  Barnes  took  currency  to  Mc- 
Cullers  to  pay  the  note  in  controversy,  but 
stated  that  be  needed  the  money,  and  that 
thereupon  a  new  note  was  given  for  the 
amount  of  this  note  and  two  others,  and 
a  new  mortgage  executed,  that  the  sixth 
note  would  be  included  in  the  amount  of 
the  new  mortgage,  and  would  not  be 
paid,  but  merged  in  the  new  note."  De- 
fendant excepted  to  the  charge  as  given, 
and  to  the  failure  to  give  the  charge  as  re- 
quested. The  defendant  asked  the  court, 
upon  the  point  reserved  as  to  the  cause  of 
action,  to  rule  that  the  plaintiff's  com- 
plaint did  not  state  a  cause  of  action,  an- 
aer  the  case  of  Busbee  v.  Macy,  86  N.  C. 
829.  Motion  overruled.  Defendant  ex- 
cepted. The  defendant  then  aaked  the 
court,  upon  the  admitted  tacts  and  the 
verdict,  to  adjudge  upon  the  point  re- 
served as  to  thestatute  of  limitations  and 
for  Judgment  in  favor  of  the  defendant. 
The  court  held  that  the  claim  is  not 
barred  by  the  statute  of  limitations.  De- 
fendant excepted.  The  ilBme  plaintiff  and 
the  defendant  appealed  to  this  court. 

PoaA  Pou,  for  plaintitr.  Busbee  &  Bus- 
bee,  for  defendant. 

Mrbrimon,  C.  J.,  (,ti/ter  Btatloff  the  facta 
as  above.)  The  contract  of  sale  of  the 
land  in  question  between  the  son  of  the 
ii?me  plaintiff  and  the  defendant,  as  em- 
bodied in  the  bond  for  title  and  the  notes 
for  the  purchase  money,  bad  the  effect  to 
put  the  equitable  title  to  the  land  In  the 
son.  The  defendant  retained  the  legal 
title  as  security  for  the  purchase  money, 
and  in  trust  for  the  son.  the  vendee,  to 
be  conveyed  to  him  when  and  as  soon  as 
the  purchase  money  should  be  paid.  Win- 
bom  V.  Gorrell,  8  Ired.  Eq.  117;  Deer  r. 
Delllnger,  75  N.  C.  300;  Hinsdale  v.  Thorn- 
ton, Id.  881 ;  Bank  v.  Clapp,  76  N.  C.  482. 
Granting,  as  contended  by  the  defend- 
ant, that  the  feme  plaintilt  bad  no  connec- 
tlr>n  with  the  contract  of  sale  of  the  land 
Just  mentioned,  to  her  son,  except  as  sure- 
ty to  the  notes  for  the  purchase  money, 
still  she  purchased  from  the  latter,  for  a 
valuable  and  sniileient  consideration,  an 
estate  for  her  life  or  widowhood  in  the 
land,  the  legal  title  to  be  made  to  her  by 
her  son  when  and  as  soon  as  he  should 
get  the  same  from  the  defendant.  That 
she  had  made  such  contract  with  her  son 
the  defendant  well  knew.  He  had  notice 
of  her  rights  acquired  by  it  at  the  time  It 
was  made,  and  ever  thereafter,  and  cer- 
tainly at  the  time  he  conveyed  to  the  son 
the  legal  title  for  the  land,  lent  him 
money,  and  took  the  mortgages  to  secure 
the  same  and  the  balance  of  the  purchase 
money.  Indeed,  he  wrote  on  the  back  of 
the  bond  for  title  he  executed  to  the  son 
the  memorandum  of  the  contract,  and 
witnessed  the  Biguing  of  the  same  by  him. 
Hence  the  defendant  lent  the  money  to  the 
son,  and  took  the  mortgages  to  secure  the 
same,  with  notice  of  and  subject  to  the 
right  and  equitable  estate  of  the  ibwe 
plaintin  purchased  from  her  son,  except 
as  to  the  balance  of  the  purchase  money 


dne  to  lilm.  As  to  this,  the  land  remained 
chargeable  with  it,  not  as  against  the 
feme  plaintiff  as  the  defendant's  debtor,— 
she  owed  him  no  debt  in  that  respert. — 
but  as  against  the  son,  who  was  the  debt- 
or. The  debt — the  whole  of  it — for  the 
purchase  money  was  that  of  the  son.  The 
right  of  tbefeme  plaintiff  to  have  tbe  legal 
title,  under  the  circumstances,  was  de- 
layed until  tbe  son  should  pay  the  pur- 
chase money,  and  get  the  legal  title  from 
the  defendant  in  pursuance  of  tbecontract 
between  him  and  the  son.  Tbe  time  piain- 
tiff  was  not  liable  tor  tbe  balance  uf  the 
purchase  money  as  surety,  becanse  she 
was  discharged  from  such  liability  when 
tbe  defendant  surrendered  tbe  noteo  there- 
for, and  extended  the  time  and  took 
mortgages  of  the  land  to  secure  tbe  pay- 
ment of  the  same.  Sncb  surrender  of  the° 
notes  and  entire  change  of  the  character 
of  the  debt,  and  the  new  secnrity  for  the 
same,  had  the  effect  to  discharge  her  lia- 
bility as  surety.  This,  however,  did  not 
relieve  tbe  land  from  the  burden  of  tbe 
balance  of  tbe  purchase  money,  beraum 
tbe  defendant  was  not  bound  to  part  with 
tbe  legal  title,  nor  did  he  Intend  tu  do  so, 
until  the  same  sboDld  be  paid.  When  he 
took  a  mortgage  of  the  land  to  aecare 
this  balance,  he  simply  changed  the  shape 
of  his  security.  Moreover,  it  would  be  In- 
equitable for  the  feme  plaiutiff  to  get  tbe 
legal  title  to  the  estate  she  so  purchaiied 
before  tbe  balance  of  the  purchase  money 
should  be  paid.  She  purchased  with  the 
understanding  that  the  land  was  charge- 
able, and  burdened  with  the  whole  debt 
for  the  purchase  money,  and  that  the 
plaintiff  was  not  bound  in  any  case  tu 
part  with  the  legal  title  until  tbe  debt 
should  be  paid,  uor  did  he  part  with  it 
lor  the  purpose  of  relieving  It  from  bis  Jost 
claim  upon  it  in  that  respect.  The  de- 
fendantcould  not  burden  tbe  land  in  qne«- 
tion  with  a  debt  due  to  hira  from  the  son 
mentioned,  on  any  account  other  than 
that  for  the  purchase  money  tber«>of,  by 
mortgagee  or  otherwise,  to  the  prejudice  ol 
tne  feme  plaintiff  in  the  respects  ondereon- 
slderatlon;  nor  can  he  reasonably  com- 
plain that  he  could  not,  because  he  took 
the  mortgages  with  knowledgeand  nodce 
of  her  equitable  estate  and  right  to  tlie 
land,  without  her  knowledge  and  consent. 
Llnch  V.  Gibson.  Tayl.  (N.  C.)67«:  Pear- 
son V.  Daniel,  2  Dev.  &  B.  Eq.  360;  Marks- 
well  v.  Wallace,  Busb.  Eq.  251;  Ratledge 
V.  Smith,  Id.  283;  Shaver  v.  Shoemaker, 
Phil.  Eq.  327;  Staton  v.  Davenport.  96  N. 
C.  11. 

Nor  was  the  Ame  plain titPs equitable  tes- 
tate and  interest  in  the  land  as  such, 
chargeable  with  the  balance  of  tbe  pnr- 
chase  money  due  tbe  d^endant.  She  did 
not  owe  It,  nor,  as  we  have  seen,  was  she 
liable  for  it  as  surety,  if  that  rould  at  all 
alter  the  case  in  this  respect.  She  did  not 
purchase  her  equitable  estate  from  the  de- 
fendant, but  from  her  son.  She  baa  no  re- 
lation in  the  matter  with  the  former,  who 
might  sell  tbe  land  to  pay  the  parchaae 
moTiey,  or  any  part  of  it.  it  need  be. 
but  he  would  not  sell  it  as  that  of  tbe  l^ate 
plaintiff,  nor  could  he  so  sell  It  as  to 
charge  her  Interest  specially,  in  order  to 
relieve  or  disburden  that  of  her  son.    Sb« 
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Is  not  debtor  to  blm.  He  has  no  demand 
BKainat  her  lor  the  parcbase  money.  He 
bus  Mimply  the  right  to  sell  the  land,  or 
Bume  part  of  i  t,  II  need  be,  to  pay  the  bal- 
ance of  the  purchase  money,  without  ref- 
erence to  her  estate  therein,  and  as  if  she 
had  none.  The  court,  therefore,  errone- 
ously adjadgcd  that  the  balance  of  the 
purcliuse  money  is  a  lien  "  upon  the  lite  or 
widowhood  estate"  of  the  feme  plaintiff. 
It  should  have  adjudged  that  she  was  en- 
titled to  have  the  legal  title  to  sacb  es- 
tate in  the  land  when  and  as  soon  as  the 
balance  of  the  purchase  money  therefor 
specified  should  be  paid,  and  that  this  sum 
is  a  lien  upon  the  land;  and  that,  upon 
the  payment  of  such  balance,  the  defend- 
ant and  the  said  son  shall  execute  to  her 
proper  deeds  confeylng  to  her  such  estate 
as  she  Is  entitled  in  such  case  to  have. 
The  exception  of  the  fi>me  plaintiff  must 
therefore  be  sustained. 

The  exceptions  of  the  defendant  are  not 
well  founded.  There  was  evidence  to 
warrant  the  Instruction  to  the  Jury  com- 
plained of,  and  we  think  It  sufficiently  em- 
braced that  specially  asked  for  by  the  de- 
fendant. The  court  suggested  two  as- 
pects of  tbe  evidence,  and  the  lury  could 
readily  apply  it  without  directing  their  at- 
tention to  a  particular  view  of  part  of  It. 
There  was  no  groond  for  the  second  ex- 
ception. This  is  not  an  action,  in  any 
view  of  it,  to  remove  a  cloud  upon  tbe 
ffine  plaintiff's  title.  Its  purpose  in  to 
compel  the  defendant,  who  conveyed  the 
legal  title  to  the  land  In  question  to  her 
co-plaintiff,  and  then  lent  him  large  sums 
of  money,  and  took  mortgages  of  the  land 
from  blm  to  secure  the  same,  and  the  bal- 
ance of  the  purchase  money,  with  notice 
of  her  equitable  estate  and  rights  In  and 
to  tbe  land,  to  convey  to  her,  under  the 
circumstances,  the  legal  title  to  the  same, 
and,  further,  under  the  circumstances,  if 
need  be,  to  sell  the  land  to  pay  the  bal- 
ance of  the  purchase  money,  and  to  the 
end  she  may  obtain  such  relief  an  she  may 
be  entitled  to  have.  Nor  Is  the  i^me  plain- 
tiff's right  to  sue  barred  by  any  statute  of 
limitation.  Her  right  to  have  the  legal 
title  to  her  equitable  estate  In  tbe  land 
does  not  iirlsc  until  the  purchase  money 
«Iinll  be  paid,  and  It  has  not  yet  been  paid. 
Tills  action  Is  equitable  In  Its  nature,  and 
its  chief  purpose  Is  to  enforce  an  equitable 
rlKht  of  the  l^me  plaintiff  to  have  the  re- 
lief specified  against  the  defendant,  as  to 
-n-hlch  the  statute  of  limitations  does  not 
apply,  unless  It  be  the  Code,  §  158,  which 
bnrs  an  action  for  relief.  If  nut  other- 
fvise  provided  for.  If  the  same  shall  not  be 
cummenced  within  10  years  next  after  the 
oi  ns3  of  action  accrued.  If  it  be  granted 
that  this  statute  applies  in  cases  like  the 
present  one,  clearly  the  action  was  brought 
-n'i thin  10  years  after  the  right  to  sue  ac- 
crued. Libbett  V.  Maultsby,  71  N.  C.  345 ; 
Koss  V.  Henderson,  77  N.  C.  170.  What 
we  have  said  disposes  of  both  appeals. 
Tliere  Is  error  In  the  plaintiff's  appeal,  and 
no  error  In  that  of  the  defendant.  The 
Judgment  appealed  from  must  be  modified 
as  directed  In  this  opinion,  and,  so  modi- 
fled,  afflrmt-d.  To  that  end  let  this  opinion 
be  ccrtif  •:!  to  the  superior  court.  It  Is  so 
ordered. 


Biara  et  at.  v.  Stjmmbbfibld  gt  «/. 

(■Supreme  Court  qf  North  CoroMno.    Haroli  17, 
1891.) 

FKAnDm.KCT  CoHVBTAHOM— Srrmia  Asidb— 
JonrDBB— PAinixs— FuiAsnra. 
1.  Where  a  mercantile  firm  makes  amign- 
menta  for  the  purpose  of  demanding  their  oved- 
itors,  it  Is  proper  for  sereral  creditors,  without 
resorting  to  a  cceditora'  bill,  to  unite  in  brlngiog 
an  action  to  obtain  iuOgment  tor  their  respective 
claims,  and  to  set  aside  the  assignments  as  fraud- 
olent. 

3.  The  faot  that  one  of  the  partners  conveyed 
indlvidoal  property  did  not  render  the  grantees 
tliereof  necessary  parties,  sinoe  their  omission 
could  not  prejudice  the  firm. 

8.  It  was  not  necessary,  In  such  case,  to  at- 
tach copies  of  the  deeds  of  assignment  to  the  com- 
plaint 

4.  Redundancy  and  argumentativeness  in 
pleading  mnst  be  objeoted  to  by  motion  ))efore 
answer,  and  not  by  demnrrer. 

5.  The  allegation  tliat  goods  were  sold  and  de- 
livered of  the  value  of  a  certain  amonnt,  which 
lias  not  t)een  paid,  states  a  sufQcient  cause  of  ac- 
tion. 

Appeal  from  superior  court,  Waynecoun- 
ty:  MacBae,  Judge. 

This  Is  a  Joint  action  brought  by  a  large 
number  of  individuals  and  firms  owning 
separate  and  Independent  claims,  whlcn 
were  unsecured  and  not  reduced  to  Judg- 
ment, against  M.  SummerBeld  and  H. 
Dannenberg,  trading  as  M.  Summerfleld  & 
Co.,  and  Sol.  Well,  P.  T.  Massey,  and  H. 
Well  &  Bro.  The  complaint  alleged  that 
M.  Summerfleld  &  Co.,  with  intent  to  de- 
fraud their  creditors,  had  made  assign- 
ments of  all  their  property  to  Massey  and 
Well,  and  demanded  Judgment  against 
them,  and  that  the  money  and  property 
in  the  hands  of  the  assignees  be  applied  to 
the  discharge  thereof,  and  for  other  relief. 

C.  M.  Busbee  and  E.  W.  Pou,  for  appel- 
lants. W.  C.  Muaroe,  Aycock  &  Daniels, 
and  Fairelotb  A  Allen,  for  appellees. 

Srephebo,  J.  1.  The  first  gronnd  assigned 
as  a  cause  of  demurrer  presents  tbe  ques- 
tion whether  this  action  should  not  have 
been  brought  In  the  form  of  a  general  cred- 
itors' bill.  In  Hancock  v.  Wooten,  107  N. 
C.  9,  ante,  199,  we  attempted  to  distin- 
gulsli  a  general  creditors'  bill  from  a  judg- 
ment creditors'  bill,  and  in  tbe  course  of 
the  discussion,  in  speaking  of  the  former, 
we  used  tbe  following  language:  "Such 
bills  are  usually  Instituted  tor  the  purpose 
of  winding  up  the  Insolvent  estates  of  de- 
ceased persons  or  the  affairs  of  a  corpora- 
tion. These  may  be  Illustrated  by  the 
cases  of  Pegrram  v.  Armstrong,  82  N.C.8^; 
Wordsworth  v.  Davis.  75  N.  C.  159 ;  Long  v. 
Bank,  81  N.  C.  41;  Glenn  v.  Bank.  80  N.  C. 
97:  and  Dobson  v.  Slmonton,  93  N.  C.  268. 
In  such  cases  there  are  many  parties 
standing  in  the  same  situation  as  to 
their  rights  or  claims  upon  a  particular 
estate  or  fund,  and  the  shares  of  a  part 
cannot  be  determined  until  tbe  rights  of 
all  the  others  are  settled  or  ascertained. 
Of  this  nature  also  are  bills  brought  to  en- 
force trusts  or  assignments  for  creditors, 
and  other  Instances,  where  there  is  a 
community  of  Interest,  or  where  the  law 
devolves  upon  the  court  the  duty  of  tak- 
ing a  fund  Into  Its  custody,  and  distribut- 
ing It  according  to  the  respective  interests 
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of  the  parties. "  A  glance  at  tbecomplntnt 
win  dtsclose  that  the  present  action  is  not 
within  the  principle  above  stated.  It  Is 
brought  by  several  creditors  lor  the  par- 
pose  of  obtaining  jndgments  for  their  re- 
spective claims,  and  to  set  aside  certain 
alleged  fraudulent  assignments  made  by 
the  defendants.  Sncb  relief  may  be  ob' 
talned  in  the  same  action,  (Bank  v.  Har- 
ris, 84  N.  C.  206,)  and  several  creditors 
may  unite  as  parties  plaintiff  and  acquire 
a  preference  by  way  of  equitable  lien. 
Hancock  v.  Wooten,  supra.  The  general 
creditors  have  no  lien  upon  copartnership 
assets,  (Allen  v.  Grissom,  90  N.  C.  00,)  and 
the  court  only  requires  all  of  them  to  be 
made  parties,  and  decrees  a  pro  rata  dis- 
tribution In  cases  of  dissolution,  when, 
at  the  Instance  of  one  or  all  of  the  partners, 
or  of  a  purchaser  under  execution,  or  oth- 
erwise, of  the  interest  of  an  individual 
partner,  it  undertakes  to  wind  up  the 
partnership  affairs  and  ascertain  the 
rights  of  such  Individual  partners  or  their 
Buccessonr  in  interest.  As  each  partner 
has  an  equitable  right  to  have  the  assets 
applied  to  the  Joint  indebtedness.  It  is  nec- 
esBury  that  the  claims  of  all  of  the  cred- 
itors should  be  ascertained,  and,  the  cred- 
itors being  thus  before  the  court,  an  eq- 
uitable distribution  is  made.  This  is  not 
the  nature  of  the  present  action.  Under 
the  former  system  a  creditor  of  a  copart- 
nership could  obtain  a  Judgment  at  law 
and  sell  the  copartnership  property  under 
execution.  He  could  olso  iustitute  a  Judg- 
ment creditors'  bill  to  reach  equitable  as- 
sets, or  to  remove  obBtr^ctlonB  (such  as 
fraudulent  conveyances,  etc.)  interposed 
by  the  debtor  to  the  subjection  of  legal 
assets.  A  j  udgment  creditors'  bill  was  gen- 
erally said  to  be  in  the  nature  of  aneqnlt&- 
ble  ti.  fa.,  and  we  have  seen  that  such  an 
action  may  now  be  maintained  without  a 
precedent  Judgment,  and  that  several  cred- 
itors may  unite  in  the  same.  Upon  the  au- 
thorities above  mentioned,  we  are  of  the 
opinion  that  this  action  need  not  have 
been  brought  inthefurm  of  a  general  cred- 
itors' bill,  and  the  demurrer  in  this  re- 
spect must  be  overruled. 

2.  For  the  same  reasons  the  second 
ground  of  demurrer,  that  there  is  a  mis- 
Joinder  of  parties  plaintiff,  Is  without 
merit,  and  the  demurrer  in  this  particular 
must  likewise  be  overruled. 

3.  The  third  and  fourth  grounds  of  de- 
murrer are  untenable.  A  demurrer  does 
not  He  except  In  the  cases  specifically  men- 
tioned in  section  289  of  the  Code.  Dunn  t. 
Barnes,  73  N.  C.  273.  Redundancy  and  im- 
pertinence In  pleading  must  be  objected  to 
by  way  of  motion  before  answer  or  de- 
murrer, (Best  V.  Clyde,  86  N.  C.  4,)  and  the 
same  is  true  as  to  argumentativeness, 
"indeflnltenesB,  or  uncertainty,  unless  the 
uncertain^  be  such  as  to  state  no  cause  of 
action."  (Boone,  Code  PI.  S§  64, 149.) 

4.  The  fifth  and  sixth  grounds  of  demur- 
rer are  also  untenable.  It  is  alleged  that 
one  of  the  partners  conveyed  certain  Indi- 
vidual property  to  C.  Summerfield  and 
Isadore  Summerfield.  This  property,  of 
course,  cannot  be  reached  unless  these  per- 
sons are  made  parties,  and  until  this  Is 
done  it  may  be  considered  as  out  of  the 
case.   It  Is  not  necessaiy  for  the  creditors, 


in  an  action  of  this  character,  to  subject 
all  of  the  property  of  a  debtor.  Munroe 
V.  Lewald,  107  N.  C.  655,  ante,  287.  They 
may  proceed  against  a  part  only;  and, 
this  being  so,  the  presence  of  tbe  persons 
named  is  entirely  unnecessary  to  the  deter- 
mination of  the  controversy,  in  so  far  as 
it  affects  other  property  in  whicb  they 
have  no  interest.  "  In  order  to  sustain  a 
demurrer  for  a  defect  of  parties,  it  must 
appear  that  the  party  demurring  has  an 
interest  in  having  tbe  omitted  parties 
Joined,  or  that  he  is  prejudiced  by  tbe  non- 
Joinder.  "  Boone,  supra,  J  51.  Such  Is  not 
tbe  case  here. 

5.  Tbe  seventh  ground  is  also  without 
merit.  We  know  of  no  law  reqalrine 
copies  of  the  deeds  of  assignment  to  be  at- 
tached to  the  complaint. 

6.  The  motion  to  dismiss  because  the 
complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  is  denied. 
Tbe  allegation  that  goods  were  sold  and 
delivered  of  the  value  of  a  certain  amount, 
and  that  the  same  has  not  been  paid,  is  a 
sufficient  averment  of  indebtedness  in  a 
case  like  the  present.  ITpon  the  whole 
complaint  we  think  there  are  facts  con- 
stituting a  cause  of  action.    Affirmed. 


Faulk  v.  Thornton. 

(Sumrtme  Court  of  Nortk  Carolinck.    Mardi  17, 
1891.) 

TBB8PA8B— OBSTBUOnOir  OF  EABBMXirr— BVIDIKCB. 

In  an  action  for  obstmotlng  an  alley-way, 
ttumigh  which  plaintiff  In  his  complaint  alleges 
that  he  has  had  the  right  of  passage  for  a  time 
suiQolent  to  give  him  an  easement,  evldenoe  of 
his  title  thereto  is  inadmissible. 

Appeal  from  superior  court,  Cumberland 
county;  Oilmer,  Judge. 

Tbe  complaint  alleges  that  the  plaintiff 
is  the  owner  and  in  possession  of  the  tract 
of  land— a  town  lot— described  by  partic- 
ular metes  and  bounds  specified,  that  do 
not  embrace  the  "  alley -way, "  and  the 
room  or  rooms  situate  immediately  over 
the  same,  presently  to  be  mentioned  and 
described,  and  that  his  two-story  brick 
house  described  Is  situate  upon  this  lot. 
It  further  alleges:  "(2)  That  until  the 
times  hereinafter  complained  of  there  was 
formerly  an  open  alley-way  running  the 
whole  length  of  tbe  aforesaid  brick  build- 
ing, by,  through,  and  over  whicb  the  plain- 
tiff, ajd  those  under  whom  he  claims  for- 
merly, and  from  the  times  whereof  the  mem- 
ory of  man  runneth  not  to  the  contrary, 
and  for  more  than  20  years  next  preceding 
the  times  hereinafter  complained  of.  were 
wont  and  accustomed  to  have  free  ingress 
and  egress,  without  hindrance  or  molesta- 
tion, to  and  from  the  bark  part  of  tbe 
aforesaid  brick  building  and  the  back  part 
of  the  premises  embraced  in  the  aforesaid 
boundary  lines,  the  said  alley-way  being 
on  the  south  side  of  and  adjoining  the 
land  whereon  said  brick  building  stands. 
(8)  That  immediately  over  the  aforesaid 
alley-way,  and  at  a  distance  from  tbe 
ground  equal  to  the  height  of  tbe  second 
story  of  tbe  aforesaid  brick  building,  and 
on  the  south  side  thereof,  and  connected 
with  the  second  story  of  said  brick  build- 
ing, there  is  inclosed  by  brick  walls  a  room, 
which  has  walls  on  the  east,  south,  and 


Digitized  by 


Google 


N.  C.) 


PAULK  V.  THOBNTON. 


finest  sides  thereof,  and  opens  Into  ttae  sec- 
ond story  of  said  brick  buildingr,  the  same 
being  really  and  actually  a  projection  or 
extensl.on  of  said  second  story  of  said  brick 
building  over  the  alley- way  aforesaid,  with 
an  open  window  in  the  front  thereof  and 
an  open  window  In  the  rear  thereof,  and 
tbe  south  side  of  said  room  is  the  solid, 
unbroken  brick  wall  of  tbe  butldiuK  imme- 
diately adjoining,  which  said  brick  wall  of 
the  building  immediately  adjoining  serves 
to  support  said  room,  and  inclose  it  on  the 
south  side  thereof.  (4)  That  the  plaintiff 
wasac  the  times  hereinafter  complained  of 
in  the  peaceable  and  quiet  adverse  posses- 
sion of  tbe  aforesaid  room  over  the  alley- 
way aforesaid,  using  and  occupying  the 
same  In  connection  with  bis  occupancy  of 
the  premises  and  brick  building  aforesaid. 
(6)  That  the  plaintiff,  and  those  under 
whom  he  claims,  have  continuously,  for 
more  than  forty  years  next  preceding  the 
times  hereinafter  complained  of,  held  the 
qnlet,  peaceable,  and  undisputed  adverse 
possession  of  and  used  and  occupied  the 
aforesaid  room  over  the  aforesaid  alley- 
way as  a  part  and  parcel  of  and  as  belong- 
ing to  and  connected  with  the  occupancy 
of  the  second  story  of  said  brick  building, 
and  enjoyed  all  the  appurtenances  and 
privileges  thereto  beionging,  without  any 
hindrance  or  molestation.  (6)  That  with- 
in six  months  next  preceding  the  commence- 
ment of  this  action,  that  is  to  say,  on  or 
abont  the  let  day  of  Angiist,  1883,  the  de- 
fendant, utterly  disregarding  the  plaintiff's 
right  in  tbe  premises,  with  a  large  number 
of  laborers  and  workmen,  such  as  brick- 
masons  and  carpenters  and  other  builders 
in  his  employment,  wrongfully  entered  up- 
on the  premises  hereinbefore  described, 
and  wrongfully  did,  or  cansed  to  be  done 
and  committed,  tbe  acts  of  trespass  here- 
inafter set  forth,  that  is  to  say:  First, 
erected  a  brick  wall  so  as  to  obstruct  and 
close  up  the  aforesaid  alley-way,  so  that 
tbe  same  cannot  be  any  more  used  as 
theretofore  it  had  been,  and  so  as  to  ren- 
der Ingress  and  egress  to  and  from  the 
plaintiff's  said  premises  impossible;  sec- 
ond, erected  said  brick  wall  so  as  to  enter 
and  interfere  witn  tbe  use  and  enjoyment 
by  the  plaintiff  and  his  tenants  of  tbe  room 
over  said  alley-way taereinbeforedescribed ; 
third,  erected  said  wall  so  as  to  destroy 
one-half  (or  thereabouts)  of  the  rear  win- 
dow of  said  room  over  said  alley-way,  and 
closed  up  abont  one-half  thereof  so  as  to 
exclude  light  and  air  from  said  room  to 
tbe  extent  of  said  wall,  acting  as  an  ob- 
struction to  said  window;  fourth,  erected 
said  wall,  as  tbe  plaintiff  is  Informed  and 
believes,  partly  on  the  premises  described 
in  the  aforesaid  deed,  and  of  which  the 

glaintift  was  then  in  the  qniet  and  peacea- 
le  adverse  possession ;  and  other  wrongs 
to  the  plaintiff  then  and  there  did,  to  the 
grmt.t  damage  and  injury  of  the  plaintiff. 
Wherefore  the  plaintiff  demandsjudgment : 

(1)  for  two  thousand  dollars  damages: 

(2)  for  tbe  costs  and  disbursements  of  this 
action ;  (8)  for  such  other  and  further  re- 
lief as  he  may  be  entitled  to. " 

The  answer  denies  all  tbe  material  al- 
legations of  the  complaint.  On  the  trial 
tbe  defendant  insisted  that  in  tbe  com- 
plaint the  alleged  "alley-way"  was   de* 


I  scribed  as  situate  "  on  tbe  south  side  of 
and  adjoining  the  land  whereon  said  build- 
ing [the  brick  building  mentioned] 
stands, "  and  therefore  he  conld  not  claim 
the  ownership  of  the  "alley-way,"  and 
claim  to  locate  his  lines  so  as  to  include  it. 
He  contended  that  tbe  plaintiff  had  al- 
leged a  description  of  his  land,  and  be  was 
estopped  to  depart  from  this  in  bis  proof. 
The  court  held  otherwise,  and  the  defend- 
antexcepted.  Thedefendant  claimed  that 
the  dividing  line  was  in  the  middle  of  the 
alley.  There  was  conflicting  evidence  as 
to  the  possession  of  the  alley-way,  and 
also  as  to  whether  the  alley- way  was 
open  for  the  public  until  a  short  tbne  be- 
fore the  bringing  of  this  action.  "Defend- 
ant further  asked  the  court  to  charge  that 
the  piaintifl  in  paragraph  8  of  tbe  com- 
plaint, having  set  up  a  claim  to  an  ease- 
ment in  the  alIey-way,not  as  a  matter  of 
right,  but  only  as  acquired  by  long  usage, 
and  having  offered  no  paper  writing 
granting  an  easement  to  bun  therein,  can- 
not. In  this  action,  assert  any  claim  to  an 
easement  in  the  said  alley;  that  the  claim 
of  plaintiff  to  an  easement  in  the 
alley  is  inconsistent  with  his  claim  of 
title  to  the  land  over  which  the  alley 
passes,  and  both  cannot  be  asserted  in 
this  action;  that  tbe  acts  of  trespass 
complained  of  in  paragraph  8  of  the  com- 
plaint, as  to  obstructing  the  alley,  and  all 
evidence  In  regard  thereto,  mnst  be  disre- 
garded by  the  Jury,  because  the  plaintiff 
only  claims  an  easement  in  said  alley,  and 
has  offered  no  evidence  of  any  right  to  an 
easement  therein.  Tbe  court  declined  to 
give  any  of  these  Instructions  to  the  Jury, 
and  the  defendant  excepted.  The  defend- 
ant also  asked  the  court  to  charge  that 
tbe  plaintiff,  having  set  out  in  subdivision 
4,  par.  6,  of  the  complaint,  that  the  de- 
fendant erected  the  wall  partly  on  the 
premises  claimed,  is  estopped  now  in  this 
action  to  say  that  the  said  wall  is  wholly 
on  plaintiff's  land ;  and  that  the  plaintiff, 
having  failed  to  show  paper  title  in  him- 
self, or  those  under  whom  he  claims,  prior 
to  December  10, 1860,  ( tbe  date  of  the  deed 
to  Benbem  Jones,)  cannot  recover  on  the 
strength  of  bis  paper  title.  Tbe  court  de- 
clined to  give  said  instructions,  and  de- 
fendant excepted."  There  was  a  verdict 
and  Judgment  for  the  plalntilt,  and  the  de- 
fendant, having  excepted,  appealed  to  this 
conn. 

N.  W.  Ray  and  J.  W.  Hinadale,  for  ap- 
pellant. W.  A.  Qtttbrte  and  T.  H.  Sutton, 
tor  appellee. 

Mebrimon,  C.  J.,  (after  BtatlBg  tbe  iiuDta 
as  above.)  It  is  not  the  purpose  of  this 
action  to  recover  possession  of  the  land 
described  in  tbe  complaint,  or  any  part  of 
it,  but  its  object  is  to  recover  damages  oc- 
casioned by  tbe  alleged  trespass  of  tbe  de- 
fendant thereon.  Tbe  action  is  in  the  nat- 
ure of  ttae  action  of  trespass  quareelauaam 
fregit  nnder  the  former  method  of  civil 
procedure  in  this  state,  and  the  gist  of  it 
is  the  injury  to  the  possession  of  the  plain- 
tiir.  Thegeneral  rule  is  that, unless  at  the 
time  the  injury  complained  of  was  com- 
mitted tbe  plaintiff  was  in  the  possession 
of  the  land,  trespass  cannot  be  supported. 
Though  ttae  title  to  the  land  m^y  come  In 
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qoestioii,  yet  it  Is  not  essential  to  tbe  ac- 
tion In  ail  cases  tbat  it  sball.  If  the  plain- 
tiff shows  a  legal  title  to  tbe  land.sucb  ti- 
tie  draws  to  it  the  possession,  if  there  be 
no  adverse  possession,  and  if  be  be  not  in 
actual  possession  be  must  show  a  legal 
title.  London  v.  Bear,  84  N.  C.  266,  and 
tbe  cases  there  cited;  Salisbury  v.  Ball- 
ruad,98N.C.465;i  Harris  v.Sneeden,104N. 
C.  369, 10  S.  E.  Rep.  477 ;  Roberts  v.  Pres- 
ton, 106  N.  C.  411, 10  B.  E.  Rep.  988;  1  Cbit. 
PI.  174.  The  complaint  first  alleged  tbat 
tbe  plaintiff  Is  the  owner  and  in  posses- 
don  of  the  lot  of  land,  particularly  de- 
scribed, on  which  bisbrick  house  Is  situ- 
ate; but  it  was  not  insisted  on  the  trial, 
nor  was  there  any  eridence  to  prove,  tbat 
tbe  alleged  trespass  was  committed  on 
that  land.  Any  question  in  that  respect 
may  therefore  be  put  out  of  riew.  And 
so,  also,  the  contention  as  to  the  title  to 
and  possession  of  tbe  rooms  situate  above 
the  "alley- way,"  alleged  in  the  complaint, 
maybe  put  out  of  view  bere,  liecause  there 
was  no  evidence  to  prove  any  trespass  in 
the  same,  and  tbe  court  should  have  so 
instructed  the  Jury.  As  to  the  alley-way 
mentioned,  it  must  be  observed  that  tbe 

Elalntiff  does  not  in  the  complaint  allege 
Is  title  to  or  possession  of  the  same.  He 
simply,  but  distinctly,  alleges  an  easement 
in  and  through  it,  tbat  himself  and  those 
under  whom  be  claims  bad  ever  been  ac- 
customed to  have,  use.  and  enjoy  for  a 
long  period  of  time.  Tbe  case  settled  on 
appeal  states  that  "there  was  conflicting 
evidence  as  to  the  possession  of  tbe  alley- 
way, and  also  as  to  whether  the  alley- 
way was  open  for  the  public  until  a  short 
time  before  the  bringing  of  this  {u:tiun ; " 
but  nothing  is  said  of  evidence  to  prove 
the  plalutlO's  private  right  to  use  and 
have  an  easement  in  the  same.  On  the 
trial,  however,  he  contended  that  he  had 
titleto  the  whole  alley-way,  and  produced 
evidence  going  to  prove  tbe  same.  Tbe 
defendant  objected  to  tbe  reception  of 
spch  evidence,  upon  tbe  ground  that  tbe 
plaintiff  had  not  alleged  title  to  or  posses- 
sion of  the  alley- way.  Thecourtoverruled 
bis  objection,  and  be  excepted.  We  tblnlt 
tbe  objection  to  the  evidence  of  title 
sbonld  have  been  sustained  by  the  court. 
The  easement  alleged  in  the  complaint 
was,  in  ita  nature,  substance,  end  pur- 
pose, distinct  and  very  different  from  title 
to  tbe  land.  The  allegation  of  it,  by 
strong  implication,  admitted  title  to  tbe 
land,  on  and  over  which  it  was  situate,  in 
the  defendant;  and  very  certainly  it  did 
not  at  all  put  him  on  notice  to  defend, 
and  prepare  to  defend,  bis  title  to  tbe 
same,  as  a  pleading  alleging  a  cause  of 
action  sbonld  do.  A  chief  purpose  of 
pleading  is  to  enable  parties  to  litigate 
their  rights  intelligently  and  fairly,  and 
prevent  shift  and  undue  advantaire.  And 
to  this  end  it  is  a  well-settled  role  that 
there  must  be  allegata  et  probata.  The 
court  should  not  receive  evidence  that  is 
not  pertinent  in  some  aspect  of  material 
allegations  in  tbe  complaint,  nor  sbonld 
it  receive  eTidence  to  prove  a  cause  of  ac- 
tion not  alleged.  McKee  v.  Lineberger, 
«»  N.  C.  217:  McLaurin  v.  Cronly,  90  N.  a 

U&  B.  Sap.  4as. 


60;  BritUin  v.  Daniels.  M  N.  C.  781;  Qreer 

V.  Herren,  99  N.  C.  492,  6  S.  E.  Rep.  257. 
This  Is  not  the  case  of  variance  between 
tbe  alleged  cause  of  action  and  evidence 
to  prove  tbe  same  contemplated  by  tbe 
statute.  Code,  S§  269.  270.  The  evidence 
in  this  case  was  received  to  prove  a  cause 
of  action  not  alleged  in  the  pleadings  at 
all.  Tbe  plaintiff  was  allowed  to  intro- 
duce evidence  to  prove  that  be  was  the 
owner  of  the  land,  and  therefore  in  pos- 
session of  tbe  same,  in  the  absence  of  ad- 
verse possession,  wben  be  had  nut  alleged 
any  cause  of  action.  Carpenter  v.  Huff- 
steller,  87  N.  C.  273,  and  tbe  cases  cited  su- 
pra. 

There  are  numerous  other  exceptions  to 
the  pleadings,  issues,  evidence,  instruc- 
tions given  to  tbe  jury,  and  judgment, 
more  or  less  in  confusion,  to  which  we  do 
not  deem  it  necessary  to  advert.  They 
may  be  obviated  by  proper  amendment  of 
tbe  pleadings.  What  we  have  said  is 
sufBcient  to  show  that  the  defendant  is  en- 
titled to  a  new  trial,  and  we  so  adjudge. 
To  that  end  let  this  opinion  be  certified  to 
tbe  snpertor  court.    It  is  so  ordered. 


State  v.  Bubkb. 

Oupreme  Oofuirt  ef  North  CaroUina.    Marcih  17, 

1801.) 
Tfujn  FasTSHSBa  —  SumoiBiioT  or  iNsionfSNT. 

1.  Code  N.  C.  S  1025,  providing  for  the  pan- 
lahment  of  any  one  who  by  false  pretense  obtains 
from  another  any  money  or  property  "with  in- 
tent to  cheat  or  defraud  any  person  of  tbe  same," 
provides  also  that  it  ia  suiBcient  to  allege  in  the 
Indictment  "that  the  party  aconsed  did  the  act 
with  intent  to  defraud,  without  alleging  an  intent 
to  defraud  any  partioular  person. "  Seid,  that 
an  indictment  which  charges  defendant  with  ob- 
taining by  false  pretenses  the  property  of  a  per- 
son named  "with  intent  to  cheat  and  defrana,  to 
the  great  damage"  of  such  person,  is  sufficient. 

3.  Where  an  Indictment  charged  defendant 
with  falsely  representing  a  certain  mole  to  be 
sound  and  gentle,  "whereas  in  truth  and  fact 
male  was  not,"  etc.,  the  omission  of  the  word 
"said"  before  the  word  "mule"  was  not  material. 

8.  Where  the  owner  of  a  mule,  with  the  in- 
tention of  defrauding  a  purchaser,  makes  false 
representations  as  to  its  soundness,  etc.,  where- 
by the  purchaser  is  Induced  to  pay  a  higher  price, 
this  constltates  false  pretense  under  said  section. 

Appeal  from  superior  court,  Robeson 
county;  Abmvibld,  Judge. 

Tbe  defendant  is  charged  with  the  offense 
of  false  pretense.  In  violation  of  tbe  stat- 
ute. Code,  §  1025.  Tbe  indictment  charges 
tbat  tbe  defendant,  at,  etc., "  unlawfully 
and  knowingly  devising  and  pretending 
to  cheat  and  defraud  of,  did  then  and  tber^t 
unlawfully,  knowingly,  and  deaignndi^' 
falsely  pretend  to  J.  W.  McRae  that  a 
certain  mule  wblch  he,  the  said  J.  M. 
Burke,  proposed  to  trade  to  the  said  J.  W. 
McRae,  was  sound,  and  worked  well,  and 
would  not  kick,  whereas  in  truth  and  fact 
mule  was  not  sound,  would  not  work 
well,  and  would  kick,  as  he,  the  said  J.  M. 
Burke,  then  and  there  well  knew,  by  color 
and  means  of  which  said  false  pretense 
and  pretenses  the  said  J.  M.  Burke  did  then 
and  there  nnlawfnlly,  knowingly,  and 
designedly  obtain  from  the  said  J.  W.  Mc- 
Rae one  hundred  dollars,  being  tbm  and 
there-  the  property  of  the  said  J.  W.  Mc- 
Rae, with  Intent  to  cheat  and  defraud,  to 
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tbe  great  damage  of  the  said  J.  W.  McBaa. 
contrary."  etc.  The  defendant  appeared, 
and  moved  to  qnash  the  snine.  Tbecourt 
allowed  the  motion,  and,  the  solicitor  tor 
the  state  having  excepted,  the  state  ap- 
pealed to  this  court.  Code  N.  C.  S  10:^, 
provides  that  If  any  pernon  shall  Know- 
ingly and  designedly  by  means  of  false  pre- 
tense obtain  from  another  any  money  or 
property, "  with  Intent  to  cheat  or  defraud 
uuy  person  of  the  same,  "such  person  shall 
be  guilty  of  a  misdemeanor  tor  frand  and 
deceit.  And  said  statute  provides  further 
that  it  shall  be  sufficient  in  any  indict- 
ment  for  obtaining  any  such  property  by 
false  pretenses  to  allefce  that  the  party  ao 
cased  did  the  act  "  with  intent  to  defraod, 
without  alleging  an  intent  to  defraud  any 
particular  person,"  and  without  alleging 
any  ownership  of  the  chattel. 

Tbe  Attorney  Genernl,  for  the  State. 

Mebbimon.  C.  J.,  (after  BtatlDfrtbefa4stB.) 
Tbe  Indictment  Is  not  very  formal  and 
precise.  There  is  some  unnecessary  repeti- 
tion and  redundancy  in  charging  the  offense 
that  might  well  be  omitted,  but  it  serves 
every  essential  purpose.  Tbe  false  pre- 
tense and  the  purpose  to  defraud  thereby 
are  charged  in  the  words  of  tbe  statute, 
and,  clearly.  The  word  "said,"  which 
strictly  ought  to  appear  In  the  indictment 
next  before  tbe  word  "mule, "  at  the  end 
of  the  other  words,  "  whereas  in  trntb  and 
fact,"  is  obviously  and  sufficiently  implied 
from  tjbe  connection  and  purpose  plainly 
appearing.  The  inadvertent  omission 
does  not  affect  the  substance  or  prejudice 
the  defendant.  The  false  representations 
as  to  certain  qualities  of  the  mule  certain- 
ly constituted  false  pretence  when  made, 
as  charged,  to  defraud  They  are  not  tbe 
mere  "tricks  of  trade,"  bluster,  puRs,  and 
empty  boast  on  the  part  of  one  putting 
bis  property  on  the  market;  they  were 
seriously  made,  with  particular  motive,  in 
connection  with  a  proposition  to  sell  the 
mule  for  a  price  to  be  increased  by  reason 
of  them  and  the  confidence  tbey  gave  rise 
to.  As  cbarged,  they  were  made  in  busi- 
ness, earnest  on  the  part  of  tbe  defendant, 
and  so  accepted  and  acted  upon  on  tbe  part 
of  the  prosecutor;  and,  as  charged,  they 
were  made  with  tbe  positive  Intent  to  de- 
fraud. Thus  the  oRense  is  sufficiently 
cbarged.  State  v.  Hefner,  84  N.  C.  751 ; 
State  V.  Munday,  78  N.  C.  460;  State  v. 
Mickle,  94  N.  C.  843;  State  v.  Sberrlll,  »5 
N.  C.  663.  It  was  not  necessary  to 
charge  or  prove  an  intent  to  defraud 
any  particular  person.  Code,  {  1025. 
There  is  error.  Tbe  judgment  must  be 
reversed,  and  further  proceedings  had  in 
tbe  action  according  to  law.  To  that 
end,  let  this  opinion  be  certified  to  the  su- 
perior court.    It  is  so  ordered. 


MclLBENNT  T.  WILMINGTON  BATINOS  & 

Tbdbt  Co. 

(Supreme  Court  of  North  CaroUna.    March  17, 
1891.) 

IdWMsnnm— BxosPTKMis— EzsouTiox  oir  Doa- 

MAm  Jvoaiawt. 

A  motion  tat  execution  upon  a  dormant 

Jtidffiiient  Is  not  "an  action"  within  the  meaaing 

of  Code  N.  C.  i  166,  providing  that  "U  an  action 


shall  be  oommenoed  within  the  time  nresortbed 
therefor,  and  the  plalntltt  be  uonsalted,  or  a 
Judgment  therein  be  reversed  on  appeal,  or  be 
arrested,  the  plaintiff  •  •  •  may  commence  a 
new  action  within  one  year  after  such  nonsuit, 
reversal,  or  anest  of  Judgment. " 

Civil  action  tried  before  Obaveb,  J.,  at 
April  term,  \ii90,  of  New  Hanover  superior 
court.  It  appears  that  the  Intestate  of 
the  plaintiff  in  bis  life-time  obtained  a 
Judgment  in  the  county  of  New  Hanover 
in  the  court  of  a  Justice  of  the  peace 
against  Calhoun  C.  Walker,  the  insane 
ward  of  tbe  defendant,  on  the  30th  of 
March,  1878,  for  f  140.66,  and  on  the  same 
day  docketed  it  in  the  office  of  the  superior 
court  clerk  In  that  county  ;  that  thereafter 
tbe  said  Walker  was  duly  ascertained  to 
be  insane,  and  committed  to  the  insane 
asylum,  and  has  ever  since  there  remained ; 
that  thereafter,  and  after  the  death  of  his 
Intestate,  on  the  11th  of  February,  1888, 
(no  execution  having  theretofore  issued 
upon  said  Judgment,)  the  plaintiff  made  a 
motion  demanding  that  an  execution  is- 
sue thereon,  as  allowed  by  the  Code,  §  440, 
which  motion  was  opposed  by  the  guard- 
ian ad  litem  of  said  Walker  as  to  tbe  mo- 
tion, and  denied  by  tbe  court:  that  there- 
after, and  within  Izmonths  next  after  such 
denial,  this  action  was  brought,  wherein 
it  Is  demanded  that  Judgment  be  entered 
directing  the  clerk  "to  ascertain  and  set 
apart  an  adequate  support  for  the  said 
Walker  according  to  law  out  of  his  prop- 
erty, and  that  out  of  the  surplus,  if  any,  a 
sufficient  amount  be  applied  to  the  satis- 
faction of  the  plaintiff's  said  Judgment, 
and  that  he  have  general  relief . "  The  de- 
fendant, in  its  answer,  pleads  the  statute 
of  limitation.  Upon  the  facts  admitted, 
as  above  substantially  stated,  the  court 
gave  Judgment  for  tbe  defendant,  and  the 
plaintiff  appealed.  Code  N.  C.  S  166,  Is  as 
follows:  "If  an  action  shall  be  commenced 
within  the  time  prescribed  therefor,  and 
the  plaintiff  be  nonsuited,  or  a  Judgment 
therein  be  reversed  on  appeal,  or  be  ar- 
rested, tbe  plaintiff,  or,  if  be  die,  and  the 
cause  of  action  survive,  his  heir  or  repre- 
sentative, may  commence  a  new  action 
within  one  year  after  such  nonsuit,  re- 
versal, or  arrest  of  Judgment. " 

Thos.  W.  Strange,  for  appellant.  Juntas 
Darle.  for  appellee. 

Mebrimon,C.  J.,  {after  stating  tbe  taata.) 
The  Judgment  which  tbe  plaintiff  seeks  bj* 
this  action  to  have  satisfied  out  of  the 
property  of  the  defendant  therein  (now  in- 
sane) was  rendered  by  a  Justice  of  the 
peace,  and  hence  was  barred  by  the  stat- 
ute (Code,  S  153,  par.  1)  after  tbe  lapse  of 
seven  years  next  after  its  date.  As,  how- 
ever, this  Judgment  was  docketed  in  the 
office  of  the  clerk  of  the  superior  court,  the 
plaintiff  bad  the  right  (bat  for  the  lunacy 
of  tbe  defendant  therein)  to  enforce  tbe 
same  by  execution,  and  to  obtain  execu- 
tion for  that  purpose  from  time  to  time, 
as  occasion  might  require.  Just  as  if  It  had 
been  rendered  by  the  superior  court.  In- 
deed, from  the  time  such  judgment  was  so 
docketed  It  became  a  "judgment  of  the 
superior  court,"  as  provided  by  the  stat- 
ute, (Code.  §  839;)  Broyles  v.  Young,  «l  N. 
C.  816;   Adams  v.  Guy,  106  N.  C.  27o,  11  S. 
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E.  Rep.  SSo,  and  tbe  cases  there  cited :)  so 
that,  generally,  in  SDch  case  the  plalntiB 
would  be  entitled  to  hare  execution  to  en- 
force his  judgment  at  any  time  within  lU 
years  next  after  it  was  so  docketed,  (Lytle 
V,  Lytle,  94  N,  0.  683;  Lilly  v.  West,  87  N. 
C.  276,  1  S.  E.  Rep.  8S4.)  In  the  present 
case  tbe  lodgment  debtor  became  and  was 
duly  ascertained  to  be  insane  after  the 
date  of  the  judgment.  The  plaintiff  could 
not,  therefore,  enforce  the  same  by  the  or- 
dinary execution  against  the  Insane  debt- 
or's property.  His  property  was  to  be 
treated  as  in  custodlii  legls,  and  a  creditor 
could  not  reach  It  except  through  an  or- 
der of  the  superior  court  In  a  proper  case; 
and  such  order  would  not  be  made  until 
first  a  sufficiency  should  be  set  apart  for 
the  maintenance  of  the  lunatic  and  his 
family,— hiB  wife  and  Infant  children. 
Blake  v.  Bespass,  77  N.  C.  193;  Adams  v. 
Thomas.  81  N.  C.  296,  and  S3  N.  C.  621.  The 
plaintiff  made  application  by  motion  for 
the  ordinary  process  of  execution  against 
the  lunatic's  property  wltbln  lOyears  next 
after  his  judgment  was  docketed  in  tbe 
office  of  tbe  clerk  of  the  superior  court, 
but  his  motion  was  denied,  upon  the 
ground,  it  seems,  that  be  could  not  have 
such  execution  against  the  property  of  a 
lunatic.  After  tbe  lapse  of  ten  years  next 
after  the  judgment  was  docketed  the 
plalntlH  brought  this  action,  bat  he 
brought  it  within  one  year  next  after  the 
motion  for  such  executluu  was  denied,  and 
he  hence  contends  that  bis  action  is 
brought  within  tbe  saving  of,  and  as  al- 
lowed by,  tbe  statute,  (Code,  §  166,)  and 
therefore  it  Is  not  barred  by  the  statute  of 
limitations  in  any  application  of  it. 

We  think  the  statute  just  cited,  invoked 
by  tbe  plaintiff,  does  not  bear  the  inter- 
pretation contended  for  by  bis  counsel.  It 
has  reference  only  to  actions  regularly  In- 
stituted In  the  regular  course  of  civil  pro- 
cedure, and  does  not  embrace  mere  mO; 
tlons  In  an  action  or  a  motion  for  an  exe- 
cution upon  a  dormant  judgment.  This 
appears  from  tbe  legal  meaning  of  the 
terms  employed  and  the  obvious  Implica- 
tion arising  upon  them,  taken  together, 
to  express  the  legislative  intent.  The  lead- 
ing Important  words  are  "an  action,"  ad 
action  "commenced  within  the  time  pre- 
scribed therefor,"  "a  judgment  therein." 
"reversed  on  appeal,"  or  "arrested,"  "the 
cause  of  action  survived,"  "a  new  action." 
These  words  and  such  phraseology  do  not 
apply  for  the  most  part  to  motions  and 
merely  Incidental  proceedings.  The  plain- 
tin's  motion  for  an  execution,,  which  was 
denied,  did  not,  therefore,  prevent  the  bar 
of  tbe  statute.  At  tbe  time  his  action 
(this  action)  began  more  than  10  years 
had  elEtpsed  next  after  his  judgment  was 
docketed.  His  judgment  was  barred  next 
after  the  lapse  of  7  years  from  its  date, 
and  his  right  to  enforce  it  by  execution  or 
otherwise  was  barred  after  the  lapse  of  10 
years  next  after  tbe  time  it  was  docketed. 
Adams  v.  Guy,  supra.  Tbe  purpose  of  this 
action  Is  to  enforce  a  judgment  against  a 
lunatic,  obtained  against  bim  before  he 
became  insane.  We  are  not  called  upon 
now  to  decide  whether  or  not  it  could  be 
maintained  if  U  were  not  barred  by  the 
statute  of  limitation,  or  whether  the  rem- 


edy in  such  case  should  be  by  proceedings 
supplementary  to  tbe  execution;  and  we 
make  tills  remark  tu  exclude  theeonclo- 
dion  that  we  approve  this  method  of  en- 
forcing a  judgment  acainst  a  lunatic. 
Judgment  affirmed. 


BORNAP  V.  SU>BERBT  et  lU. 

{Su/preme  Court  of  NcrOt  CanMna.  Karch  17, 
189L) 

Bpaoino  PaxvoHKAircs  —  PjLnanT  or  Pdbcoisi 
Fbiob. 

1.  Wliere  a  vendee,  who  liaa  taken  a  bond  for 
title,  and  given  notes  for  the  pniohase  momev,  in- 
directly parohases  them  after  matori^  for  a 
mere  trifle  at  a  judicial  sale  by  tiie  vendor's  ad- 
ministratrix, a  oourt  of  equity  will  require  pay- 
ment of  the  balance  due  before  compelling  a  con- 
veyance to  hur  by  the  vendor's  heirs. 

8.  In  a  suit  by  the  vendee  Ekgsinst  the  ven- 
dor's heirs  for  specific  performance  In  such  case 
the  oourt  may  grive  judgment  against  the  vendee 
for  the  purchase  money,  and  decree  a  sale  of  tbe 
land  if  it  shall  not  be  paid. 

Appeal  from  saperlor  court,  Onslow 
county;  Ubavbb,  Judge. 

This  Is  an  action  to  compel  specific  per- 
formance of  a  contract  in  writing,  where- 
by the  ancestor  of  the  defendants  other 
than  Christian  A.  Williams,  administra- 
trix, obliged  himself  In  his  life-time  to  con- 
vey to  tbe  plaintiff  title  for  tbe  land  epecl- 
fled  in  the  complaint  upon  the  payment  of 
the  purchase  money  which  the  plaintiff 
agreed  to  pay  therefor.  The  following  is 
a  statement  of  the  facts  agreed  upon  uy 
the  parlies  to  the  action:  "(1)  That  on 
tbe  lOtb  of  March,  18S1,  tbe  defendante' 
ancestor  and  intestate.  Burgess  Williams, 
gave  the  plaintiff  his  bond  for  title  for  the 
land  In  question,  thereby  obliging  him- 
self to  make  title  upon  tbe  payment  to 
him  of  9170,  secured  by  two  notes,  each 
dated  March  10,  1881,— one  for  flOO.  doe 
January  1,1882,  with  interest  from  date; 
and  tbe  other  for  970,  due  the  12th  of 
March,  188S,  with  interest  from  date.  (2) 
That  on  the  9100  note  there  were  paid  920 
on  the  loth  of  March,  1881,  and  932  on  the 
12tb  of  April,  1883.  (3)  That  In  1886  tbe  de- 
fendant Christian  A.  WilllamR,  the  admin- 
istratrix of  tbe  vendor.  Burgess  Williams, 
procured  license  from  the  clerk  of  tbe  so- 
periorcoort  of  Onslow  county  to  sell  theev- 
Idences  of  debtotherintestate,  and  tbrongta 
an  agent  sold  the  said  notes.  That  at  the 
time  of  said  sale  she  knew  that  tbe  said 
notes  bad  been  secured  by  the  bond  for  ti- 
tle, but  she  was  advisefl  and  she  supposed 
that  tbe  lapse  of  time  would  prevent  the 
Hen  from  being  enforced.  (4)  That  the 
said  notes  were  bid  oft  at  said  sale  of  tbe 
administratrix  for  fifty-fl  ve  cents  each,  and 
tbe  bidder  assigned  bis  bid  to  tbe  plain- 
tiff, who  ^ald  the  amount  of  one  dollar 
and  ten  cents  for  the  notes;  and  the  said 
administratrix,  through  her  agent,  wrote 
on  the  back  of  each  of  said  notes  tbe  fol- 
lowing: 'Received  flfty-flve  cents,  the 
amount  bid  for  this  note  at  public  sale. 
C.  A.  Williams,  Administratrix,  per  H.  E. 
Kino.'  (5)  That  the  plaintiff  is  in  posses- 
sion of  the  land  in  controversy,  and  baa 
been  since  the  date  of  said  bond  for  title. 
March  1,1881."  Upon  this  state  of  facts 
the  court  gave  judgment  that  the  plaintiff 
Is  not  entitled  to  bave  specific  perfomi- 
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atice  of  aaid  contract,  as  demanded  la  the 
complaint;  tbat  he  will  be  entitled  to 
hare  title  for  tbe  land  to  be  conveyed  to 
him  by  tbe  defendants  when  be  shall  pay 
the  balance  of  the  said  parcbaae  money, 
lees  fl.lO,  tbe  snm  be  so  paid  for  the 
notes  mentioned;  tbat,  If  snch  balance 
shall  not  be  paid  to  the  defendant  admin- 
istratrix within  00  days,  then  a  commis- 
sioner shall  sell  the  said  land,  and  ont  of 
tbe  proceeds  of  the  sale  thereof  pay  snch 
balance  to  the  said  administratrix  and 
any  surplus  to  the  plaintiff.  The  la  tter  ex- 
cepted, and  appealed  to  this  court. 

S.  W.  laler,  for  appellant.  Mnnly  <ft 
Onion  ttoA Nixon  dtOnHowajr,  for  appellee. 

MRBBnfON,  C.  J.,  {after  stating  tbe  fkcta 
as  above.)  The  specific  performance  of  an 
executory  contract  to  convey  land  cannot 
be  insisted  npon  in  a  court  of  equity  as  a 
matter  of  absolate  right.  It  rests  in  the 
discretion — not  tbe  arbitrary,  bat  the 
soond,  discretion — of  the  court,  controlled 
and  governed  by  principles  nnd  rules  of 
equitabieJUBticeapplicablein  each  case  as  it 
arises  accordin^r  to  tbe  fact^  and  circnm- 
stancps  attending  it,  whether  specific  per- 
formance will  or  will  not  be  required  The 
court  will  look  through  the  contract, 
withunt  regard  to  merely  legal  forms  and 
technical  advantage,  to  see  what  are  its 
spirit  and  porpose,  and  whether  the  party 
demanding  relief  has  on  bis  part  fairly  and 
Justly  complied  with  its  reqairements  of 
him,  or  whether  be.  in  some  cases,  is  ready, 
willing,  and  able  to  do  so.  If  it  appear 
that  the  party  suing  has  taken  undue,  un- 
just, and  inequitable  advantage  of  tbe  op- 
posing party,  specific  relief  will  not  be 
granted ;  he  will  be  lett  to  his  strict  legal 
remedy,  whatever  that  may  be.  The  re- 
lief demanded  is  equitable  in  its  nature, 
and  he  who  asks  the  same  must  himself 
observe  and  be  governed  by  tbe  principles 
of  equity,  putting  aside  mere  forms  and 
technical  advantage  not  affecting  tbe  sub- 
stance of  tbe  matter.  Herren  v.  Rich,  95 
N.  C.  ROO;  Love  v.  Welch,  «7  N.  C.  300,  2  S. 
E.  Bep.  212;  Ramsay  v.  Obeen,  W  N.  C. 
215,  6  S.  E.  Bep.  75,  and  the  cases  there 
cited;  Willard  v.  Tayloe,  8  Wall.  557. 
Now,  In  this  case  tbe  vendor  retained  the 
title  to  the  land  which  he  contracted  to 
sell  to  the  plalntitf  on  purpose  to  secure 
the  purchase  money  the  latter  obliged 
bimself  to  pay  at  the  times  specified.  The 
latter  paid  a  small  part  of  ft.  He  ought 
to  have  paid  tbe  whole  when  it  was  due, 
but  dla  not.  After  a  long  lapse  of  time, 
and  after  tbe  death  of  tbe  vendor,  he  man- 
aged to  buy  indirectly  from  the  adminis- 
tratrix his  notes  for  a  mere  trifle,  and  by 
this  action  now  demands  that  the  heirs  of 
tbe  vendor  shall  convey  title  to  the  land 
to  him,  although  It  appears,  and  he  does 
not  deny,  that  be  has  not  paid  but  a  small 
part  of  the  purchase  money.  If  he  thus 
got  possession  of  his  notes,  and  has  a 
technical  legal  advantage.  It  is  certainly 
nnjnst  and  ineqnitable  that  be  should 
have  tbe  title  of  the  land  from  the  heira  of 
tbe  vendor,  while  he  has  paid  but  a  frag- 
ment of  tbe  purchase  money,  which,  by 
tbe  terms,  spirit,  and  purpose  of  the  con- 
tract under  which  he  claims,  was  a  Hen 
upon  the  land  until  it  should  be  fairly  and 


fully  paid.  Hebonght  bis  own  notes  for 
the  purcbass  money  with  the  knowledge 
tbat  he  had  not  paid  them,  and  that  the 
debt  of  which  they  were  evidence  was 
Justly  a  Hen  upon  the  land.  He  was  not 
a  simple  buyer  of  these  notes.  He  bought 
them  with  the  knowledge  that  be  was 
bound  in  conscience  to  pay  them,  and 
thus  discharge  the  Hen  on  .the  land.  A 
court  of  eqnlty  will  not  help  him  to  avail 
himself  of  such  Inequitable  advantage.  It 
will  not  compel  the  heir  to  make  title 
while  the  spirit  of  the  contract  remains 
unperformed  on  the  part  of  the  plaintiff. 
The  defendants,  in  their  answer,  aver  their 
readiness  to  make  title  to  the  land  to  the 
plalutllT  when  he  shall  pay  the  balance  of 
the  purchase  money,  and  they  demand 
Judgment  tbat  he  be  required  to  pay  such 
balance  within  a  time  specified,  and  that, 
in  default  of  such  payment,  the  land  be 
sold,  etc.  There  is  no  reason  why  this 
might  not  be  done.  Tbe  plalntiO  has 
brought  his  action,  and  tbns  submitted 
himself  to  the  jurisdiction  of  tbe  court. 
Tbe  defendants  have  answered,  alleging 
their  rights,  and  demanding  couutitr-rellef. 
The  court  has  jurisdiction  of  the  parties 
and  tbe  subject-matter,  and  may  deter- 
mine andadministertbeir  respective  rights 
embraced  by  the  litigation.  Tbe  Judgment 
of  the  court  is  clearly  warranted  by  tbe 
pleadings  and  the  facts  agreed  npon. 
There  is  no  error,  and  the  Judgment  is 
affirmed.  To  the  end  that  further  pro- 
ceedings may  be  had  In  execution  of  the 
Judgment,  let  this  opinion  be  certified  to 
tbe  superior  court.    It  Is  so  ordered. 


Farabow  v.  Grbbn  et  al. 

(Sutpnme  Court  qf  NorOi  Carolina.    March  17, 
U9L) 

Wills— Natobs  or  Kstats— Wasts— ImuHonoir. 

1.  Testator  devlaed  land  to  oertuin  of  his 
children  in  O(»nmon  for  life,  bat  provided  that, 
shonld  eittier  of  hli  daughters  manr,  she  should 
share  eqosUy  in  his  estate  with  his  children 
theretofore  mairiod,  and  directed  that,  at  the 
death  of  the  devisees,  the  land  devised  should  be 
divided  between  testator's  heirs.  JHeld,  that  the 
anmarried  danghters  are  not  tenants  for  life,  and 
are  not  liable  In  an  action  for  waste,  since  there 
is  a  possibility  that  they  may  marry,  and  there- 
by share  In  the  fee. 

2.  Bnoh  devisees  maybe  restrained  from  com- 
mitting waste  by  injunction. 

Civil  action  tried  at  September  term, 
1880,  of  Granville  superior  court,  before 
Armkiblo,  Judge. 

BUJab  Oreen,  the  ancestor  of  plaintiffs 
and  defendants,  (wbo  together  constitute 
an  of  his  heirs  at  law.)  died  about  the 
year  1855, having  first  made  and  published 
bis  last  will  and  testament,  which  was 
duly  proved  and  recorded,  and  is  in  form 
as  follows : 

"First,  I  grive  and  bequeath  unto  the 
four  children  which  Is  now  living  with  me, 
namely,  Elizabeth,  Rachel,  Francis,  and 
Elijah  E.  Oreen, -the  tract  of  land  whereon 
I  now  live,  in  common  to  their  nse,  or  the 
use  and  benefit  of  all  of  them  or  either  of 
them,  during  their  natural  Ufe,  and  should 
either  Elisabeth  or  Rachel,  or  both  of 
them,  marry,  I  desire,  in  that  case,  tbat 
they  shall  share  eqnaHy  with  those  of  ray 
other  cblldren   heretofore    married,   an<* 
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not  with  Intending  tbe  property  lierein 
glren  to  the  four  children  herein  above 
named,  I  desire  it  to  be  kept  in  common 
to  their  use  and  benefit  daring  the  natu- 
ral life  o{  all  or  either  of  them ;  and  I  alHo 
give,  to  the  eame  (our  children  above 
named,  Ave  negroes,  (slaves,}  namely, 
Abram,  Daniel,  Solomon.  Caroline,  and 
her  child  Henry,  ana  all  the  future  in- 
crease of  Bafd  woman  Caroline.  My  one- 
third  part  of  the  mill  on  tbe  Knapp  or 
Reed  creek,  and  my  part  of  tbe  mill  tract 
of  land,  three  choice  horHes,  ten  head  of 
cattle,  their  choice  all  my  stock  of  hogs 
and  sheep,  and  their  choice  wagon,  all  tbe 
crop  on  hand,  old  and  new,  and  provis- 
ions of  every  description,  all  my  farming 
utensils,  household  and  kitchen  furniture, 
which  I  may  die  seised  and  possessed  of, 
to  their  own  proper  use  and  benefit,  in  the 
same  way  and  with  the  same  condition 
that  the  land  is  given;  and  it  is  my  will 
and  desire  that  all  the  residue  of  my  prop- 
erty which  Is  not  herein  named  be  sold  to 
the  highest  responsible  bidder  on  a  credit 
of  one  year,  and  tbe  proceeds  of  such  sale, 
together  with  all  the  moneys  on  hand,  or 
otherwise  due  me,  be  collected  by  the 
proper  authority,  and  be  placed  in  the 
band  or  bands  of  my  executor  or  execu- 
tors, be  properly  used  to  the  benefit  of  the 
same  tour  children  above  named,  which  is 
now  living  with  me,  and,  at  the  death  of 
the  four  children  above  named,  that  all 
said  property  then  remaining  be  sold  on  a 
credit  of  one  year,  and  tbe  proceeds  of 
such  sale  be  equally  divided  between  all 
my  lawful  heirs.  I  also  nominate  and 
appoint  Thomas  Green  and  Ezekiel  Wheel- 
er executors  to  this,  my  last  will  and  tes- 
tament. In  testimony  whereof  I,  tbe  said 
Elijah  Oi-een,  Sr.,  have  to  this,  my  last 
will  and  testament,  set  my  hand  and  aeal, 
the  day  and  year  herein  written, 
his 
"Eluah  X  Obeen,  Sb.  [Seal.] 
mark 

"  Signed  In  presence  of  us.   Test : 

"Jeff  Hoknbb. 
"Q.  H.  Hampton." 

Tbe  defendants  Elizabeth  Green  and 
Bachel  Green  are  tbe  only  sarvivors  of  the 
four  children  mentioned  in  the  devise. 
They  are  both  now  over  80  years  old,  and 
neither  of  them  Is  married.  Francis  Green 
and  Elijah  Green  both  died  without  hav- 
ing married.  Tbe  other  plaintiffs  and  de- 
fendants are  heirs  at  law  of  tbe  testator, 
except  H.  A.  Stem  and  W.  T.  Stem,  who 
were  lessees  of  tbe /erne  defendants  charged 
with  committing  waste  in  the  destruc- 
tion of  timber.  There  was  evidence  tend- 
ing to  show  that,  of  300  acres  in  tbe  home 
place,  only  11  acres  remained  unclaimed, 
and  that,  while  it  was  not  good  husband- 
ry to  clear  any  of  it  for  cuiti  vation,  the 
feme  defendants  Elisabeth  and  Rachel 
Green  had  permitted  the  defendant  W. 
T.  Stem  to  remove  timber  for  house  logs, 
and  the  defendant  H.  A.  Stem  to  clear  five 
acres  of  the  woodland,  and  haul  off  and 
sell  valuable  timber  taken  from  it.  His 
honor  then  pronounced  judgment  for  the 
plaiutiHs,  as  follows:  "This  cause  coming 
on  to  be  beard,  and  tbe  following  Issues 
having  t>een  submitted  to  a  jury,  who 
hare  considered  of  tbe  same,  and  returned 


their  Terdiet  to  each  as  f(>Qowii:  *(1) 
Have  the  defendants  Elisabeth  Green 
and  Rachel  Green  safiered  permissive 
waste  on  tbeland  in  questlua?  Answer. 
Tes.  (2)  Have  the  defendants  Elisabeth 
Green  and  Rachel  Green  committed  volan- 
taty  waste  on  tbe  land  in  question?  A. 
Yes..  (3)  Has  the  defendant  H.  A.  Stem 
committed  voluntary  waste  on  the  land  ? 
If  so,  what  damage  has  the  Inheritance 
sustained  thereby?  A.  Yes;  976.  (4)  Has 
the  defendant  W.  T.  Stem  committed  vol- 
untary waste  on  the  land  ?  If  so.  what 
damage  has  the  inheritance  sostaiced 
tiiereby?  A.  Yes;  $2.60.  (5)  Have  tbe 
plaintiffs'  claims  against  any  of  the  de- 
fendants been  barred  by  the  statute  of 
limitations?  A.  Not.  (6)  Are  tbe  plain- 
tiffs entitled  to  the  remainder  In  fee  after 
the  life-estate?  A.  Yes,' — Now,  upon  mo- 
tion of  Graham  ft  Winston,  attorneys  for 
the  piaintlOs,  it  is  adjndged  that  the  de- 
fendants Elisabeth  Green  and  Rachel  Green 
have  committed  voluntary  waste  and  suf- 
fered permissive  waste  on  the  land  in  qaes- 
tlon,  and  it  is  ordered  that  said  Elisabeth 
Green  and  Rachel  Green,  themselves,  and 
their  servants  and  agents,  are  hereby  or- 
dered to  i-efraln  from  committing  volun- 
tary waste  upon  said  land.  And  it  is  far- 
ther adjudged  that  said  H.  A.  Stem  and 
W.  T.  Stem  have  committed  volontary 
waste  upon  said  land;  and  upon  motion 
of  Graham  &  Winston,  plaintiffs'  attor- 
neys, It  is  ordered  that  said  H.  A.  Stem 
and  W.  T.  Stem  be  perpetually  restrained 
from  committing  further  waste  upon  said 
land.  And  it  is  further  ordered  that 
plaintiffs  recover  of  the  defendant  W.  T. 
Stem  the  sara  of  two  dollars  and  fifty 
cents,  and  of  tbe  defendant  H.  A.  Stem 
tbe  sum  of  seventy-five  dollars,  and  tbe 
costs  of  tbe  action,  to  be  taxed  by  the 
clerk." 

Fuller  A  Snow,  for  appellants.  Grabniu 
&  Wiuaton,  for  appellees. 

Avbbt,  J.,  (after  stating  tbe  facts  as 
above.)  It  seems  that  the  testator  not 
only  devised  tbe  home  place  and  be- 
queathed certain  specific  articles  of  per- 
sonal property  to  tbe  fourchlldren,  subject 
to  the  limitations  expressed  in  the  will, 
but  declared  it  to  be  his  desire  that  "  all 
the  residue  of  my  property  "  which  was  not 
therein  named  should  besold.and  tbe  pro- 
ceeds of  such  sale,  together  with  all 
moneys  on  hand,  should  be  property  used 
by  his  executors  for  the  benefit  of  the  four 
children  named  In  the  will.  The  home 
place  is  devised  "nnto  the  four  children 
which  is  now  living  with  me,  namely, 
Elisabeth,  Rachel,  Francis,  and  Elijah, 
daring  their  natural  lite,  and  should  either 
Elisabeth  or  Rachel,  or  both  of  them, 
marry,  I  desire,  in  that  case,  that  tbey 
share  equally  with  those  of  my  other  chil- 
dren heretofore  married."  In  tbe  latter 
part  of  the  will  we  find  afurther  provision, 
which  must  l>e  cnnstrned  with  the  fore- 
going, if  we  wonld  ascertain  the  leading 
purpose  of  the  testator,  and  reconcile  any 
apparently  conflicting  provisions  in  such 
a  way  as  to  give  etieet  to  the  controlling 
intent  in  his  mind  in  dlstribnting  bis  boun- 
ty. He  evidently  intended  to  provide  a 
comfortable  home  and  a  support  from  a 
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vrell-Btocked  farm  for  his  fourcliildren  dnr- 
Ingr  tbeir  IlreB,  or  that  of  the  sorvivor,  if 
both  danghteni remained  atngle;  bat  when 
one  of  them  should  marry,  Bnch  oneehould 
share  equally  with  those  children  previ* 
onsly  married,  or  should  thereafter  be  en- 
titled to  receive  nothing  tinder  the  will  un- 
til the  time  should  come  for  a  sale  for  par- 
tition acrordingr  to  Its  terms.  In  order  to" 
give  effect  to  the  two  clanses  referred  to, 
and  bring  them  into  perfect  harmony,  we 
must  construe  his  purpose  to  have  been 
that  the  sale  and  division  should  not  nec- 
essarily occur  at  the  death  of  the  last  sur- 
vivor of  the  four,  but  whenever  It  should 
happen  that  both  of  the  sons,  Elijah  and 
Francis,  should  be  dead,  and  both  of  the 
daughters  should  be  either  dead  or  mar- 
ried. Upon  the  happening  of  these  con- 
tingencies, "all  of  said  property  is  to  be 
sold  on  a  credit  of  one  year, "  and  divided 
"between  all  my  lawful  heirs, "  including 
either  of  the  daughters  Elisabeth  or 
Rachel,  if  she  should  marry  while  either  of 
the  two  sons  survived  or  the  other  sister 
should  be  llvingand  nnmarrled.  Upon  the 
happening  of  these  contingencies,  and  not 
sooner,  the  fee  would  vest,  not  in  the  heirs 
of  any  of  the  children  eo  aomloe,  but  in 
the  heirs  of  the  testator;  and  therefore 
not  being  a  conveyance  in  which  an  estate 
for  life  is  given  to  an  ancestor,  and  also 
an  estate  mediately  or  Immediately  to  his 
or  her  heirs,  the  rule  In  Shelley's  Case  does 
not  apply.  But  as  the  land  Is  not  devised 
to  the  executors  named  In  the  will  to  be 
sold  upon  thetermlnatlon  of  the  lite-estate, 
and  as  no  power  Is  given  them  in  the  will 
to  sell,  the  land  must  vest,  now  that  the 
two  sons  are  dead,  whenever  it  shall  hap- 
pen that  neither  of  the  daughters  shall  be 
living  and  unmarried,  and  can  be  sold  for 
partition  when  it  shall  vest  by  and  under 
the  direction  of  the  court  for  the  persons 
then  in  east  and  entitled  to  take  under  the 
will.  Gay  V.  Grant,  101  N.  C.  206,  8  S.  E. 
Rep.  99,  106;  Perkins  v.  Presnell,  100  N.  0. 
220,  6  S.  E.  Bep.  801 ;  Orrender  v.  Call,  101 
N.  C.  899, 7  S.  E.  Kep.  878.  It  follows, 
therefore,  11  we  have  correctly  interpaeted 
the  purpose  of  the  testator,  that  If  either 
of  the  sisters  Rachel  or  Elizabeth  should 
hereafter  marry  and  survive  the  other,  a 
share  of  the  home  place,  equal  to  that  de- 
scending to  thechlldren  previously  married 
or  their  Issue,  would  vest  in  her.  What- 
ever may  be  the  ages  of  the  sisters,  there 
is  certainly.  In  contemplation  of  law,  a 
possibility  that  either  may  marry,  it  not 
have  issue.  As  in  the  contingency  men- 
tioned either  ot  them  may  take  under  the 
will  an  undivided  interest  In  the  fee, 
neither  Is,  within  the  meaning  of  our  Stat- 
ntes.  (Code,  §S  624-680,)  a  Ilte-tenant,  nor 
is  either  impeachable  for  waste,  but  the 
pInlntiffB  must  be  content  with  equitable 
relief  by  injunction.  In  thecaseof  Gordon 
V.  Lowther,  7.5  N.  C.  193,  the  court  said.  In 
effe<rt,  that  while  persons  holding  a  vested 
estate  for  life,  coupled  with  such  contin- 
gent interests,  are  not  liable  In  an  action 
for  waste,  they  and  their  tenants  ma.v  be 
restrained  from  further  despoiling  and  In- 
juring the  inheritance,  where  it  appears 
that  they  have  been  removing  from  the 
land  timber  trees  not  cut  down  In  the 
cuorse  of  prudent  husbandry.    That  case 


was  cited  with  approval  In  the  later  case 
of  Jones  V.  Brltton,  102  N.  C.  166,  9  8.  E. 
Rep.  654.  As  the  Judge  permitted  the  Jury 
to  And  the  facts  in  response  to  the  issues 
submitted,  and  had  a  right  to  do  so  In  aid 
of  his  conscience,  there  is  no  reason  for 
granting  a  new  trial.  It  is  only  necessary 
that  the  final  decree  shall  be  raodifled  so 
as  to  provide  that  all  of  the  defendants, 
their  agents,  etc.,  shall  be  restrained  from 
committing  further  waste  npon  the  lands, 
and  to  strike  out  so  much  ot  It  as  adjudges 
that  the  plaintiffs  shall  recover  damages 
of  the  defendants  H.  A.  Stem  and  W.  T. 
Stem.  We  have  carefully  reviewed  the  ex- 
ceptions to  the  rulings  ot  the  court  in  ad- 
mitting testimony,  and  find  them  correct, 
and  that  the  instruction  given  to  the  Jury 
was  a  full,  clear,  and  able  exposition  of 
the  law  governing  the  liability  ot  life-ten- 
ants and  tenants  foryears  fordamages  tor 
waste.  The  Judgment,  so  modified.  Is  af- 
firmed, and  the  plalntifis  will  be  tase<l 
with  one-half  the  costs  ot  this  court,  and 
the  defeudants,  Elisabeth  Green,  Rachel 
Green.  W.  T.  Stem,  and  H.  A.  Stem,  with 
the  residue.    Modified  and  affirmed. 


Van  AMBraoB  v.  Tatlob. 

(Supreme  Court  of  North  CanMna.    Marob  M, 
leOL) 

BLBcnom— Vaubitt— Db  Facto  Omoaaa. 

1.  Whan  the  statntoay  provisions  and  regals- 
tlons  in  respect  to  public  elections  are  aot  sob- 
stantiaUy  observed,  Uie  election  is  void,  ttaougb 
it  may  have  been  oonduoted  fairly  and  bouestur. 

3.  Where  the  olerk  of  the  registrar  of  an  elec- 
tion precinct  fraudulently  obtains  possession  of 
the  books  under  a  promise  to  return  them,  which 
he  refuses  to  do,  and  assumes  to  act  as  regrlstrar, 
he  is  a  mere  iBtroder,  and  not  a  de  facto  offloer, 
and  an  election  held  by  him  as  registrar,  and  lii» 
appointees  as  Judges,  are  void. 

Appeal  from  superior  court,  New  Hano- 
ver county;  McIVBB,  Judge. 

The  relator  alleges  in  his  complalnttbat 
he  was  duly  elected  clerk  of  the  superior 
court  of  the  county  of  New  Hanover  at 
the  regular  election  held  in  that  county  In 
November  of  1890;  that  nevertheless  the 
county  canvassing  b«ard  of  that  county 
falsely  and  wrongfully  ascertained  and 
declared  that  the  defendant,  who  was  his 
competitor  at  the  said  election,  was  duly 
elected  to  said  office,  and  afterwards  he 
was  inducted  into  and  now  holds  and  ex- 
ercises and  receives  the  fees  and  emolu- 
ments thereof,  and  refuses  to  snrrender 
the  same,  etc. ;  that  the  said  hoard  so  as- 
certained by  refusing  to  count  the  vote 
cast  ot  Cape  Fear  precinct.  In  said  county. 
which,  if  the  same  had  been  connted,  as  It 
ought  to  have  been,  would  haveglven  him 
a  Just  and  clear  majority  of  the  whole 
number  of  votes  cast  in  said  county,  etc. 
He  demands  Judgment  that  he  was  so 
duly  elected;  that  defendant  was  not; 
that  be  be  inducted  Into  office,  etc.  The 
defendant  denies  that  plaintiff  was  so 
elected  clerk;  alleges  that  he  was;  admits 
that  If  the  vote  which  purported  to  becaet 
at  the  said  Cape  Fear  precinct  had  been 
lawful,  and  had  been  connted  by  the  said 
canvassing  board,  then  the  relator  would 
have  been  elected;  but  he  alleges  that  the 
said  election  at  said  precinct  was  abso- 
lately  void,  because  It  was  not  held  by  a 
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registrar  and  Jadgw  of  eleetioa,  accordlag 
to  law,  etc.  On  the  trial  the  court  oub- 
mltted  to  the  ]ary  this  issae:  "Was  the 
plaintiff,  relator,  S.  Van  Amrlnge,  duly 
elected  to  the  olHce  or  clerk  of  the  saperlor 
court  of  New  Hanover  county  on  the  4th 
day  of  November,  1890,  and  is  he  entitled 
to  be  Inducted  Intosald  office?"  There  waa 
a  verdict  and  judgment  for  the  defendant, 
and  the  relator  appealed  to  this  court, 
aaalgnlng  as  grounds  of  error:  (2)  The 
refusal  of  thecoart  to  submit  Issues  offered 
by  the  relator.  (4)  Charging  that  if 
Thomas  obtained  the  registratinn  books 
fraudulently  under  promise  to  return 
them,  and  assumed  to  act  as  registrar,  he 
was  an  Intruder,  and  had  no  authority, 
and  could  perform  no  lawful  official  act, 
and  in  consequence  the  election  held  by 
him  and  his  appointees  was  void.  (6)  In 
charging  that  If  they  found  that  Ck>wan 
continued  to  act  asr^strar,  and  em  ployed 
Thomas,  a  clerk,  to  assist  him,  and  that 
Thomas,  while  sustaining  this  relation 
fraudulently  obtained,  etc.,  as  set  out  in 
above  section  No.  4. 

D.  L.  RusaeU,  tor  appellant.  Qeorge 
Rountree  and  Af.  Bellamy,  for  appellee, 

Mbrrimon.  C.  J.,  (after  at&tiag  tbe  Uusta 
aa  above. )  The  ascertainment  of  tbe  pop- 
ular will  or  desire  of  the  electors,  under 
the- mere  semblance  of  an  election  unau- 
thorised by  law,  is  wholly  without  legal 
force  or  effect,  because  such  election  has 
no  legal  sanction,  in  settled,  well-regulat- 
ed government,  tbe  voice  of  electors  must 
be  expressed  and  ascertained  in  an  orderly 
way,  prescribed  by  law.  It  is  this  that 
gives  order,  certainty,  Integrity  ol  charac- 
ter, dignity,  direction,  and  authority  of 
gOTernment  to  the  expression  of  the  pop- 
ular will.  An  election  without  thesanction 
of  law  expresses  simply  tbe  voice  of  disor- 
der, confusion,  and  revolution,  however 
honestly  expressed.  Government  cannot 
take  notice  of  such  voice  until  it  shall  In 
some  lawful  way  take  on  tbe  quality  and 
character  of  lawful  authority.  This  Is  es- 
sential to  the  Integrity  and  authority  of 
governraeni.  HencQ,  it  a  person  assume 
to  be  a  registrar  of  elections,  and  four 
others  likewise  assume  to  be  Judges  of  elec- 
tion, and  purport  and  undertake  to  hold 
an  election  on  election-day,  in  an  election 
precinct,  and  take  and  .count  the  votes 
cast  at  it  honestly,  suvb  action  aad  pro- 
ceeding would  be  no  election, nor  would  It 
be  accepted  and  treated  as  such  by  au- 
thority. An  essential  element  of  a  valid 
election  is  that  It  shall  be  held  by 
lawful  authority,  substantially  as  pre- 
scribed bylaw.  It  is  not  sufficient  that 
It  be  simply  conducted  honestly;  it 
must  as  well  have  legal  sanction.  The 
statutory  provisions  and  regulations 
In  respect  to  public  elections  in  this  state 
must  be  observed  and  prevaU,  certainly  in 
their  substance.  Otherwise  the  election 
will  be  void,  and  so  treated.  Therefore  tbe 
contention  that  if  tbe  election  In  question 
was  simply  conducted  fairly  and  honestly 
It  was  valid,  is  unfounded. 

Tbe  court  Instructed  the  jury  that 
Thomas  was  registrar  de  facto,  if  they  be- 
lieved either  of  two  aspects  of  theevideuce, 
and  the  election  would  hence  be  valid.    As 


to  this  there  was  no  exception.  Bat  tbe 
court  said  farther:  "U  you  find  from  tbe 
evidence  that  Cowan  continued  to  act  as 
registrar,  and  employed  Thomas  as  clerk 
to  assist  him,  and  that  Thomas,  while 
sustaining  this  relation  to  Cowan,  fraadn- 
lently  obtained  possession  of  the  books  on 
tbe  second  Saturday  preceding  theelection 
under  a  promise  to  return  tnem,  and  as- 
sumed to  act  as  registrar,  be  was  an  in- 
truder, and  had  no  authority,  and  could 
pertorm  no  lawful  official  act,  and  In  con- 
sequence tbe  election  held  by  him  and  his 
appointees  was  void,  and  your  answer  to 
the  issue  should  be  'No.' "  This  Is  made 
the  principal  ground  of  assignment  of  er- 
ror. The  instruction  thus  complained  of 
must  be  taken  In  connection  with  tbo 
whole  of  the  instructions  given,  and  In 
view  of  all  the  evidence  pertinent.  Tbe 
evidence  tended  to  prove  that  one  Cowan 
was  duly  appointed  to  be  registrar;  that 
be  accepted  the  office,  and  acted  as  and 
didued  to  be  such  continaously,  until  tbe 
day  of  the  election ;  that  be  did  not  resign, 
or  profess  to  resign;  that  he  did  not  ap- 
point, or  undertake  to  appoint,  Thomas 
to  be  registrar;  that  he  was  employed 
and  treated  simply  as  his  clerk;  that 
Thomas  fraudulently  got  tbe  registration 
books  from  the  re^^trar  under  tbe  false 
promise  to  return  the  same;  that  he  did 
not  do  so,  but  on  the  day  of  election  ex- 
pressly refused  to  surrender  the  registra- 
tion books,  and  then  assumed  to  be  regis- 
trar, acted  as  sucb,  and  undertook  and 
purported  to  appoint  three  judges  of  elec- 
tion, who,  with  a  judge  regularly  appoint- 
ed, co-operated  with  him  In  holding  tbe 
election.  The  evidence  fully  warranted 
the  Instruction,  if  it  was  correct  In  point 
of  law.  It  is  difficult  to  define  in  precise 
terms  what  constitutes  an  officer  de  facto 
in  all  oases.  Indeed,  what  may  couatltate 
such  officer  In  one  case  may  not  In  an- 
other. A  variety  of  facts  and  circumstan- 
ces tending  to  show  authority  of  the  per- 
son claiming  and  exercising  It  go  to  consti- 
tute such  officer,  and,  upon  grounds  of  ne- 
cessity and  public  policy,  to  give  his  acts 
validity  as  to  the  public  and  persons  tak- 
ing benefit  of  bis  official  acta  There  most 
be  something,  some  consideration,  evi- 
dence, facts,  circumstancea,  or  conditions, 
that  reasonably  lead  those  persons  who. 
in  the  course  of  the  administration  and 
the  discharge  of  the  duties  of  the  office, 
must  in  some  way  have  relations  or  busi- 
ness with  it,  to  recognise  and  treat  the 
person  claiming  to  be  officer  as  tbe  lawful 
incumbent.  But,  as  was  said  by  Chief 
Justice  RuFriN  in  Burke  v.  Elliott,  4  Ired. 
361 :  "  The  mere  assumption  of  the  office 
by  performing  one  or  even  several  acts 
appropriate  to  it,  without  any  recognition 
ol  the  person  a?  officer  by  the  appointing 
power,  may  not  be  sufficient  to  constitute 
bim  an  officer  de  facto.  There  must  at 
least  be  some  colorableelectionand  induc- 
tion into  office  ab  orlgine,  and  so  long  an 
exercise  of  the  office,  and  acquiescence 
therein  of  the  public  autboritlee,  as  to 
afford  to  the  Individual  cltlsen  a  presump- 
tion strong  that  the  party  was  duly  ap- 
pointed, and  therefore  that  every  person 
might  compel  him  for  tbe  legal  fees  to  do 
his  business,  and  tor  the  aame  reason  was 
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bound  to  BQbmit  to  Us  aatbority  as  an 
ofScerot  the  conntry."  What  was  tbns 
said  was  afterwards  approved  in  Gilliam 
V.  Reddick,  Id.  368;  Barton  v.  Patton,  2 
Jones,  (N.  C.)  124;  CommlsBioners  v.  Mc- 
Daniel.  7  Jones,  (N.  C.)  107;  and  in  Noi^ 
fleet  T.  Staton,  n  N.  C.  646,  In  wbicb  case 
Mr.  Justice  Reads  said :  "  I  scarcely  tbink 
it  necessary  to  cite  authority  to  show  the 
distinction  between uierensurpers  andoffi- 
cers  de  facto  and  de  Jure.  A  usurper  is 
one  who  taken  possession  without  any 
authority.  His  acts  are  utterly  vuid,  un- 
less he  continues  to  act  tor  su  long  a  time, 
or  under  such  circumstances,  as  to  aSord 
presumption  of  bis  right  to  act.  And 
then  his  acts  are  valid  as  to  the  public 
and  third  persons.  But  he  has  no  defense 
In  a  direct  proceeding  against  himself.  A 
de  Gusto  officer  is  one  who  goes  in  under 
color  of  authority."  Keeler  v.  Newbern, 
Pbll.  (N.  C.)  50&.  In  a  late  ease  (State  ▼. 
Lewis,  107  N.  ('.  — ,  ante,  467)  Justice  Avbrt 
dtes  with  approval  State  v.  Carroll,  38 
Conn.  449,  In  wbicb  Chief  Justice  Butlrk 
reviews  very  thoroughly  and  ably  the 
whole  subject,  of  officers  de  facto,  and 
reaches  substantially  this  conclusion: 
"An  officer  de  facto  is  one  whose  acts, 
though  not  those  of  an  offioor.tbe  law,  up- 
on principles  of  policy  and  Justice,  will 
bold  valid  so  far  as  they  involve  the  inter- 
ests of  the  public  and  third  persons,  whMi 
the  duties  of  the  office  were  exercised— 
FinU  without  a  known  appointmcDt  or 
election,  but  under  such  circamstances  of 
reputation  or  acquieseenee  aikwere  calco- 
lated  to  induce  people  withoin  inquiry  to 
submit  to  or  invoke  bis  action,  supposing 
bim  to  be  the  officer  he  assumed  to  be: 
second,  under  color  of  a  known  and  valid 
appointment  or  election,  but  where  theoffi- 
cer  has  failed  to  conform  to  some  prece- 
dent,  requirement,  or  condition,  as  to  take 
an  nath,  give  a  bond,  or  the  like;  third, 
under  color  of  a  known  election  or  appoint- 
ment, void  because  the  otUcerwas  notdigl- 
Ue,  or  because  there  was  a  want  of  power 
in  the  electing  or  appointing  body,  or,  by 
reason  of  some  irregularity  or  defect  in  Its 
'exercise,  such  inell^bility,  want  of  power, 
or  defect  being  unknown  to  the  public; 
foartb,  under  color  of  an  election  or  ap- 
pointment by  or  pursuant  to  a  public  un- 
constitutional law.  before  the  same  Is  ad- 
judged to  be  such. " 

Thissummary  designates  to  a  very  large 
extent,  if  not  altogether,  the  nature  and 
extent  of  the  circumstances,  conditions, 
the  character  of  tbe  evidence,  and  the  rec- 
ognition by  the  public  essential  in  varying 
pertlnedt  cases  to  constitute  an  officer  de 
f&eto.  A  mere  Intruder  or  usurper  is  not 
ordinarily,  but  may  become,  an  officer  de 
facto  in  some  cases.  This  can  happen  only 
by  the  continued  exercise  of  the  office  by 
bim.  and  the  acquiescence  therein  by  tbe 
public  authorities  and  the  public  for  such 
length  of  time  as  tn  afford  to  citisens  gen- 
«rally  a  strong  presumption  that  he  had 
been  duly  appointed.  But  when,  without 
color  uf  authority,  he  simply  assumes  to 
act, — to  exercise  authority  as  an  officer. — 
and  the  public  know  the  tact,  or  reasona- 
bly ought  to  Know,  that  he  Is  a  usurper, 
his  ads  are  absolutely  void  for  all  pur- 
poses.   Tbe  mere  tact  that,  apart  from  bis 


usurpation,  bis  supposed  official  acts  were 
fair  and  honest,  could  not  impart  to  them 
validity  and  efficiency.  Bnrke  v.  Elliott, 
supra;  Norfleet  v.  Staton,  supra;  State  v. 
CarroU,  enpra;  McOrary,  Elect.  §  217; 
Paine,  Elect.  §S  380, 381.  The  citizen  is  J  ustly 
chargeable  with  laches,  does  that  which  is 
in  his  own  wrong  and  wrong  to  the  public, 
when  he  recognizes,  tolerates,  encourages, 
and  sustains  a  mere  usurper,— one  whom  be 
knows,  or  ought  under  the  circumstances 
to  know,  to  be  sncb.  In  such  case,  neither 
Justice,  necessity,  nor  public  policy  requires 
that  the  acts  of  the  usurper  shall  be  upheld 
as  valid  for  any  purpose.  Indeed,  these 
things,  tbe  spirit  and  purpose  of  govern- 
ment, strongly  suggest  tbe  contrary. 
When,  therefore,  Thomas  obtained  from 
the  registrar.  Cowan,  the  registration 
books  fraudulently,  under  promise  to 
return  the  same,  and  assumed  to  act 
as  registrar,  he  was  simply  an  in- 
truder, and  had  no  authority  and  conid 
perform  no  lawful  official  act  as  such, 
and  the  election  which  he  and  tbe  sup- 
posed Judges,  bis  appointees,  co  operat- 
ing with  bim,  held,  was  void.  The  in- 
struction of  the  court  to  the  Jury  excepted 
to  was  pertinent,  and  had  reference  to  the 
evidence  going  to  prove  that  Thomas  so 
fraudulently  obtained  tbe  registration 
books,  and  assumed  to  act  as  registrar, 
and  the  Jury  must  have  found  that  he  did. 
The  Jury  foond  that  he  was  not  registrar 
de  faeto,  by  reason  of  color  of  appoint- 
ment. Tbey  found,  also,  that  be  was  a 
fraudulent  intruder;  but  tbey  did  not  And, 
nor  was  there  evidence  to  warrant  such 
finding,  that  be  was  an  intruder  under 
such  circumstances  and  conditions  as  to 
constitute  bim  r^strar  de  Aeto.  The 
evidence  went  to  show  that  be  had  been 
tbe  clerk  of  the  r^istrar;  that  he  did  not 
claim  to  be  or  net  as  registrar  until  tbe 
day  of  election ;'  that  he  had  no  such  repu- 
tation ;  that  the  electors  had  not  so  recog- 
nised him :  that  no  public  authority  had 
so  recognised  him  at  any  time;  and  that 
on  tbe  morning  of  the  day  of  tbe  election, 
in  the  presence  of  electors,  the  lawful  reg- 
istrar had  publicly  demanded  that  he  sur- 
render to  him  the  registration  books,  to 
ttaeoid  that  heand  the  lawfully  appointed 
Judges  of  election  might  bold  the  election 
according  to  law,  and  be  refused  to  do  so. 
Tbe  evidence  went  to  prove,  and  the  Jury 
found,  that  Thomas  was  a  naked  intruder, 
with  no  attending  circumstances  and  con- 
ditions that  rendered  him  registrar  de 
facto.  The  electors  had  notice  that  Cow- 
an was  tbe  lawful  registrar;  that  he  had 
been  duly  appointed;  that  he  acted  as 
such.  There  was  no  notice  that  he  bad 
resigned  bis  office,  nor  had  be  done  so. 
On  the  contrary,  on  the  morning  of  the 
election  he  claimed  hlsrlghtand  authority 
to  bold  the  election.  This  was  notice- 
important  notice— that  Thomas  was  an 
intruder,  and  the  election  was  not  such  in 
contemplation  of  law.  Tbe  electors  ought 
not  to  have  recognized  the  intruder;  they 
did  so  in  tbeir  own  wrong ;  tbey  ought  to 
have  demande<l  and  required  that  tbe  reg- 
istrar, and  the  lawful  Judges  of  election, 
bold  the  election  according  to  law.  It 
was  tbeir  duty  to  themselves  and  to  the 
public  to  have  done  so,  and,  failing  in  this 
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tor  any  caoRe,  they  oagtat  not  to  bave 
gone  through  an  empty  form  that  bad  no 
legal  effect.  They  lost  their  votes  and 
their  yolce,  in  part,  throagb  their  otrn 
laches. 

The  issoe  of  tact  submitted  to  the  ]ary 
was  broad  and  coroprehensiye.  It  em- 
braced the  whole  of  the  matter  at  Issue. 
The  relator  could  readily,  as  be  did,  put  in 
all  pertinent  evidence,  and  avail  himself  of 
It  before  thejnry.  He  was  not  necessarily 
prejudiced  by  it,  nor  can  we  see,  nor  does 
it  at  all  appear,  that  he  was.  The  other 
exceptions  are  vrltbout  merit.  Judgment 
affirm  sd. 


Blocnt  v.  Washinqton  et  si. 

(Suprente  Court  of  North  CaroUna.    ]f«roh  3^ 

1891.) 

Tbusts— Cbbation— Paboi.  AOBBSioirt— CSoxsid- 

BBATtON. 

Whena  person  hasreoeived  adeed  of  land, 
and  paid  a  oonsideration  therefor,  her  parol  prom- 
ise, made  after  the  delivery  of  the  deed,  to  oarry 
out  an  agreement  betwcea  her  husband  and  the 
grantor  that  she  should  conrey  or  devise  the  land, 
subject  to  a  life-estate  in  her  and  her  hosband, 
to  tiie  grantor's  wife  and  children,  is  without 
coAsideration,  and  insulBoient  to  create  a  trust  in 
favor  of  the  grantor's  wife  and  oliildren. 

This  was  a  civil  action  tried  at  the  No- 
vember term,  1890,  of  the  superior  court  of 
Lenoir  county,  before  Armfield,  Judge. 
Theplaintitf.ln  Ills  complaint,  in  substance 
alleged  that  In  1«75  he  owned  a  tract  of 
land  known  as  "  Vernon;"  that  at  the  re- 
quest of  John  C.  Washlngrton  he,  by  deed 
absolute  upon  Its  face,  conveyed  It  to  the 
defendant  Julia;  that  at  and  before  the 
making  of  this  deed  said  John,  on  behalf 
of  said  Julia,  agreed  with  plaintiff  that 
out  of  the  rents  aud  profits  of  uald  land 
the  defendant  Julia  should  pay  off  the 
mortgage  then  upon  said  land,  and  should 
convey  or  devise  It  to  trie  wife  arid  chil- 
dren of  plaintiff,  subject  to  a  life-estate  for 
defendant  Julia  and  her  husband,  John; 
that  the  f  125  recited  in  the  deed  was  a 
mere  nominal  consideration;  but  that  the 
true  consideration  was  the  contract  and 
agreements  above  stated.  W.  A.  Blount, 
being  the  plaintiff  In  this  cause,  being 
on  the  stand,  counsel  offered  to  prov© 
by  him  that  the  deed  was  made  and 
agreed  to  between  Mr.  Washington  and 
the  plaintiff,  and  that  the  contract  or  con- 
dition alleged  in  the  complaint  wasagreed 
on  between  plaintiff  and  Mr.  Washington, 
and  that  Mrs.  Washington  afterwards 
came  Into  the  room,  accepted  the  deed, 
and  paid  the  purchase  money,  if  any  was 
paid,  and  that  afterwards  Mrs.  Washing- 
ton was  informed  of  said  conditions,  and 
she  assented  to  the  same.  To  this  testi- 
mony the  defendant  objected.  Objection 
sustained,  aud  plaintiff  excepted.  Plain- 
tiff thereupon  submitted  to  a  judgment  of 
nonsuit,  and  prayed  an  appeal  to  the  su- 
preme court.  It  Is  admitted  thit  the 
property  In  controvertjv  formerly  belonged 
to  the  late  John  C.  Washington;  that  it 
was  mortgaged  to  James  A.  Bryan, execu- 
tor of  James  W.  Bryan,  for  about  (25,000; 
tliat  while  this  mortgage  was  due  and  un- 
paid, executions  Issued  against  the  said 
John  C.  Washington,  amounting  In  the 
aggregate  to  many  thousand  dollars;  that 


the  equity  of  redemption  wan  sold  under 
these  executions,  some  time  in  the  year 
1873,  and  purchased  by  the  plaintUT  Blount 
for  the  sum  of  fliK;  that  in  September, 
1876,  the  said  John  C.  Washington  and 
wife  mortgaged  one-half  of  said  lands  (the 
Bryan  mortgage  being  still  anpaid,  and 
unpaid  now)  to  the  defendant  Knox,  and 
again,  in  May,  1886,  mortgaged  the  whole 
to  secure  the  Indebtedness  of  said  John 
G.  to  her:  that  John  C.  Washington  died 
in  1887.  Defendant  Knox  had  no  notice  of 
any  equity  of  any  kind,  as  claimed  by  the 
plaintiff. 

W.  B.  Rodman,  Jr.,  for  appellant.  B. 
R.  Brynn  and  Gw>rge  Ronntne,  for  appel- 
lees. 

AvBRT,  J.,  (after  Btatin/r  tbo  tkets  as 
above.)  The  deed  being  absolute  upon  its 
face,  if  the  plaintiff  seeks  in  this  action  to 
set  op  a  trust  in  favor  of  his  wife  and  chil- 
dren, and  to  compel  the  defendant  Mrs. 
Julia  Washington  to  convey  to  them,  sub- 
ject to  her  life-estate,  proof  that  sbe  de- 
clared orally,  after  the  deed  to  her  was  ex- 
ecuted by  Blount,  that  she  assented  to  a 
previous  parol  agreement  l>etween  her 
husband  and  Blount,  and  would  convey  or 
devise  the  land  in  controversy  according 
to  Its  terms,  would  be  insufficient  to  raise 
a  trust  In  favor  of  the  wife  or  children,  and 
consequently  to  give  the  plaintltf  a  stand- 
ing in  court.  PIttman  V.  Pittman,  107  N. 
0. 169,  ante,  61 ;  Smiley  v.  Pearce,  J«  N.  C. 
186,  8  S.  B.  Rep.  681.  If  the  plaintiff  had 
proposed  t%  prove  that  the  declaration  of 
trust  was  contemporaneous  with  the  exe- 
leution  of  the  conveyance,  it  would  have 
t)een  essential  to  have  shown  some  out- 
side tact  corroborative  of  the  plalntlfl's 
testimony,  and  there  was  no  propoaition 
(if  tbatwould  have  been  sufficient)  to  con- 
nect It  with  other  evidence.  Shields  v. 
Wbitaker,  82  N.  C.  623;  Harding  v.  liong, 
lOS  N.  C.  9,  OH.  E.  Rep.  446 ;  Smiley  v.  Pearce. 
supra;  Williams  v.  Hodges,  115  N.  C. 32; 
Egerton  v.  Jones,  103  N.  C.  378,  9  S.  E. 
Rep.  2.  But  tvhile  the  plaintiff's  counsel 
admits  that  the  contract,  being  In  parol, 
is  voidable,  and  cannot  be  enforced  wlth- 
oat  the  assent,  or  despite  the  objection,  of 
Mrs.  Washington,  as  a  general  rule,  be  in- 
sists that  the  testimony  offered.  If  fonnd 
by  the  Jury  to  l>e  true,  would  bring  this 
case  within  the  principle  laid  down  in 
Bums  V.  McOregor,  90  N.  C.  322,  and  ap- 
proved in  Hodge  v.  Powell,  96  N.  C.  64.  2 
8.  E.  R^.  182;  if^alker  v.  Brooks.  99  N.  C. 
307, 6  8.  B.  Rep.  68;  and  Boyd  v.  Tnrpln, 
94  N.  C.  188.  The  defendant  Wasbington 
is  standing  strictly  on  the  defensive.  She 
Is  asking  simply  to  be  left  undisturbed  in 
the  enjoyment  of  whatever  right  or  inter- 
est sbe  still  retains  In  the  land.  Her  ol>- 
Jection  to  the  testimony  Is  equivalent  to  a 
demurrer  to  Its  sufficiency  if  admitted.  If 
It  be  admitted  tbat  the  plaintiff  would 
testify  tbat  she  came  Into  the  room  where 
he  and  herhnsband  were  conversing,  when 
the  former  delivered  to  her  the  deed  for 
the  land,  and  she  in  return  paid  him  what- 
ever consideration  passed,  and  that  sut^ 
sequent  to  this  transaction  she  was  in- 
formed of  the  agreement  Between  her  hus- 
band and  plaintiff  that  she  sliould  devise 
or  convey  the  land  subject  to  the  estate  of 
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hprself  and  huabnnd  (or their  lives,  still  tbe 
objection  that  tbe  alleged  parol  contract, 
being  denied,  cannot  be  enforced,  Is,  it 
■eems,  Insnrmoantable.  Boiler  V.  Bich- 
ards.  102N.C.645,98.E.Rep. 460;  Bonbam 
V.  CralR,  80  N.  C.  224;  Fortesqne  v.  Craw- 
ford. 105  N.  C.  60, 10  a.  E.  R^.  010.  It  is 
impossible  to  diseniise  thefact  tbat  the  de> 
mand  of  the  plalntitf  is  founded  excloslre- 
ly  upon  a  parol  promise  to  conv^  or  d&- 
vise, made  after  acunveyance  bad  been  de- 
livered to  her  tor  a  consideration,  and  there- 
fore the  agrreement  which  be  seeks  to  en- 
force is  not  supported  by  any  considera- 
tion, and  Is  void  under  the  statute  of 
frauds.  Plaintiff's  counsel  seems  to  con- 
cede that  there  is  no  ground  for  declaring: 
Mrs.  Washlnston  a  trustee  for  tbe  wife  or 
children  of  tbe  plaintiff,  or  for  his  benefit. 
We  cannot  concur  in  the  view  that  the 
doctrine  established  in  Bums  t.  McGr^ror 
has  any  application  here.  It  was  the  folly 
or  misfortone  of  the  plaintiff  that  tbe 
aurreement  between  tbe  defendant  Wash- 
ington  and  himself  was  not  embodied  in 
tbe  conveyance  to  her,  or  some  deed  made 
contemporaneously  by  her,  and  bis  laches 
in  this  respect  is  nut  avoided  or  excused 
becaase  tbe  bosband  of  the  defendant  In- 
duced him,  by  promises  on  her  behalf,  to 
execute  and  deliver  tbe  deed.  She  paid  a 
consideration  end  took  the  deed  without 
contemporaneous  promise.  8he  could  not 
even,  upon  the  payment  of  a  consideration 
to  her  afterwards,  by  a  mere  verbal  prom- 
ise ratify  and  give  validity  to  a  void  parol 
agreement  made  by  him,  whatever  sbe 
might  have  accomplished  by  a  writing  in 
proper  form  recognising  his  agency  and 
confirming  bis  contract.  But  if  tbe  plaln- 
tifT  had  subsequoitly  conveyed  to  her  an- 
other tract  of  land,  reciting  in  tbe  deed 
that  the  codsideratlon  moving  him  to  its 
execntlon  was  her  parol  promise  to  re- 
convey  or  devise  the  remainder  in  fee  after 
the  estate  for  tbe  ioiet  lives  of  herself  and 
husband  in  the  place  known  as  "Vernon  " 
to  his  wife  and  ebildr«n,  and  it  bad  been 
made  to  appear,  as  in  onr  case,  that  she 
bad  incumbered  Vernon  by  mortgaging 
it  to  secure  a  large  debt,  an  application  to 
a  court  of  equity  to  compel  ber  to  recnn- 
vey  the  land  last  conveyed  to  ber,  or  to 
relieve  Vernon  of  tncnmbrance,  and  exe- 
cute a  deed  for  tbe  remainder  in  fee  in  It  to 
glaintiff's  wife  and  children,  would  per- 
aps  present  a  case  analogous  to  those  re- 
lied on.  It  does  not  appear  that  Mrs. 
'Washington  is  retaining  the  fruits  of  an 
agreement  which  she  cannot  l>e  compelled, 
on  aoeoont  of  coverture,  to  perform,  nor 
that  she  Is  holding  property,  which  ap- 
pears from  any  deed  or  writing  (valid  un- 
der the  statute  of  frauds)  to  have  passed 
to  her  as  a  consideration  tor  performing 
Bome  verbal  agreement  on  her  part,  which 
(ibe  now  proposes  to  repudiate,  and  shield 
benrti  from  carrying  it  out  by  setting  up 
the  statute  of  frauds  or  the  disability  of 
coverture  as  a  bar  to  its  enforcement. 
Mrs.  Washington  holds  now  the  equity 
of  redemption  in  Vernon  plantation,  hav- 
ing conveyed  it  by  mortgage  deed  to  se- 
enre  tbe  debt  due  to  Mrs.  Knox.  She 
eame  into  the  room  where  her  husband 
and  plainttft  wereengaged  in  conversation, 
and  accepted  a  deed  for  the  place,  paying 
v.l28.s.no.21— 64 


a  consideration  which  may  Iiave  been  only 
$126,  and  totally  inadequate  so  far  as  tbe 
value  is  concerned.  But  tbe  transaction 
was  complete,  and  the  land  passed  to  ber 
discharged  of  any  equity  of  tbe  plaintiff 
growing  out  of  the  understanding  with 
ber  husband,  and  her  verbal  promise  sub- 
sequently made  could  no  more  pass  to  tbe 
plaintiff  a  right  to  demand  in  equity  a  re- 
conveyance to  him  than  it  could  operate 
as  a  declaration  of  trust  in  favor  of  bis 
wife  and  children.  If  the  plaintiff  could 
establish  his  right  In  equity  to  demand  of 
Mrs.  Washington  a  reconveyance  of  the 
remainder,  it  would  still  devolve  upon  him 
to  show  that  Mrs.  Knox  had  notice  of  his 
claim  before  she  loaned  ber  money  and 
took  the  Hen  upon  the  land  to  secure  ber. 
But  we  think  tbat  there  was  no  error  in 
themling  of  the  court  below,  and  therefore 
tbe  Judgment  of  nonsuit  must  stand,  so 
far  as  we  can  see  from  tbe  evidence.  It 
may  be  that  there  was  additional  evidence 
as  to  the  agency,  of  the  husband  that 
would  present  a  new  phase  of  the  case. 
AflSrmed. 

Ci.ABK,  J.,  did  not  sit  on  tbe  hearing  of 
this  case. 


NoBTOLK  &  W.  R.  Co.  V.  Sin>EBVisoit8  or 
Smyth  Codnty. 

(SupiWM  Cknurt  t(f  Appeal*  of  Vlirgimia.   Maroh 
19,1891.) 

Taxmiob  or  RuuioADs  —  Risht  or  Couim  to 

liSVT— B»1!0rPM» 

L  Under  Act  Vs.  Veb.  97. 1880,  wUob  takes 
effect  from  its  psasage,  and  gives  the  snpervlBora 
of  a  county  aathorityto  levya  tax  on  the  railroad 
property  in  their  coanly,  baaed  on  the  aaaeMment 
per  mile  of  the  same  property  made  by  tbe  state 
lor  its  (mrposea,  snob  tax  coiud  be  levied  at  any 
time  after  passage  of  the  act  based  on  a  state 
assessment  made  prevlooB  to  the  act;  end  where 
the  order  of  the  board  mairfng  tbe  levy  reoltes 
that  it  Is  baaed  on  the  state  assenamenL  wbhsh  is 
not  shown  not  to  have  been  made,  it  will  be  pre- 
samed  tbat  the  levy  was  legal. 

2.  The  fact  that  the  levy,  when  made  by  the 
board  of  supervisors,  was  entered  on  the  books  of 
the  commissioners  of  revenue,  is  immaterial,  and 
cannot  aSeot  the  validity  of  tne  levy. 

8.  Where  the  receiver  of  a  rallniad  company, 
pendinft  anlt  to  foreclose  a  mortgage  theceon, 
pays  a  tax  levied  on  the  road,  and  the  same  is 
allowed  him  by  the  court  without  objection,  the 
subsequent  purchasers  of  the  road,  who  were  par- 
ties to  the  suit,  uannot  after  their  purchase  recover 
the  tax  on  the  ground  that  it  was  iUegally  levied. 

W.  B.  Boiling,  for  plaintiff  in  error.  8. 
D.  Joaes  and  N.  C.  St.  John,  for  defendant 
in  error. 

RicBAsnsoN,  J.  This  is  a  writ  of  error 
to  a  Judgment  of  tbe  circuit  court  of 
Smytb  county,  rendered  on  the  6tb  day  of 
September,  1^,  affirming  a  Judgment  of 
tbe  county  court  of  said  county  rendered 
on  tbe  16th  day  of  May,  1887,  upon  an  ap- 
peal from  tbe  action  of  tbe  board  of  super- 
visors of  said  county  disallowing  a  certain 
claim  of  the  Norfolk  &  Western  Ballroad 
Company  against  Smyth  county,  to  re- 
cover from  said  county  certain  taxes  al- 
leged to  have  been  wrongfully  levied  and 
collected  by  said  county  from  said  com- 
pany for  tbe  year  1880.  The  facts  are 
these:   At  an  adjourned  meeting  of  th» 
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board  ot  auperrisora  for  Smjrtb  county, 
held  on  the  9th  day  of  Aagost,  1880,  said 
board  levied,  for  county  and  aohool  par- 
poses,  upon  the  road-way  and  tracks,  de- 
pots, depot  grounds,  station  bulldiuKS, 
and  other  real  estate  of  the  Atlantic, 
Mississippi  &  Ohio  Ballroad  Company, 
whose  road  passed  through  said  coun- 
ty, 66  cents  on  every  flOO  of  the  value 
thereof,  !n  the  county  of  Smyth,  the  tax 
su  levied  amounting  In  the  aggregate  to 
the  sum  of  f  1,053.30;  which  levy  was 
based  upon  the  assessment  per  mile  of 
the  same  property,  made  by  the  state 
for  purposes  of  state  taxation,  and  was 
equal  to,  and  not  lii  excess  of,  the  tax 
assessed  and  levied  upon  other  proper- 
ty In  said  county  for  county  purposes. 
At  the  time  ot  this  levy  upon  the  property 
of  the  Atlantic,  Mtsstsiiippi  &  Ohio  Bail- 
road  Company  within  said  county  its  road 
was  in  the  hands  of  receivers  in  the  suit  of 
Barlow  and  Duncan,  Surviving  Trustees, 
V.  The  Atlantic,  Miesissippi  &  Ohio  Bull- 
road  Company  et  al.,  in  the  circuit  court 
of  the  United  States  for  the  eastern  dis- 
trict ol  Virginia.  Under  a  decree  rendered 
in  said  cause  by  the  said  circuit  court  of 
the  United  States,  the  entire  line  of  rail- 
way, property,  and  franchise  of  said  com- 
pany was  sold,  and  Clarence  H,  Clark  be- 
came the  purchaser  for  and  on  account  of 
himself  and  his  asBOulates.  In  the  settle- 
ment of  their  accounts  of  disbursements 
the  receivers,  among  other  things,  report- 
ed the  identical  tax  in  question,  which 
was  allowed  by  the  master  in  said  cause, 
and  was  bytaim  reported  to  court,  and  the 
report  was  confirmed  without  objection, 
either  by  the  Atlantic,  Mississippi  ft  Ohio 
Railroad  Company,  or  the  purchasers 
thereof,  or  any  other  party  to  the  cause, 
and  the  receivers  were  discharged.  The 
road  having  been  purchased  by  CSarence 
H.  Clark  and  bis  associates,  and  be,  the 
said  Clarence  H.  Clark,  having  declared 
that  the  name  of  the  corporation  created 
by  the  said  purchase  should  be  the  Nor- 
folk &  Western  Railroad  Company,  the 
property  was  conveyed  to  the  last-named 
company ;  all  of  which  was  approved  by  a 
decree  ot  the  said  circuit  coart  ot  the  Unit- 
ed States  for  the  eastern  district  of  Vir- 
ginia, entered  on  the  4th  of  April,  1881. 
The  tax  thus  levied  by  the  board  of  super- 
visors upon  the  property  of  the  Atlantic, 
Mississippi  &  Ohio  Ballroad  Company 
within  the  county  of  Smyth  was  paid  by 
the  receivers  without  protest,  and  without 
any  step  taken  by  them,  so  far  as  shown 
by  the  record,  to  resist  its  collection.  At 
a  meeting  of  the  said  board,  nearly  five 
years  after  the  payment  of  this  tax,  to- 
wit,  on  the  24tb  day  of  October,  1885,  the 
Norfolk  ft  Western  Railroad  Company, 
the  successor  of  the  Atlantic,  MlsBisBippf 
&  Ohio  Ballroad  Company,  presented  their 
claim  against  Smyth  county  for  this 
amount  of  91,063.20,  for  "taxes  levied  and 
collected  for  the  years  1880  and  1881,  with- 
out warrant  or  authority  of  law,"  which 
claim  was  continued  by  the  said  board  for 
consideration  and  investigation ;  and  at 
a  meeting  ot  tbe  board  held  on  the  25th 
of  November,  1885,  said  claim  was  further 
considered,  when  said  board,  after  due 
ttonslderation,  entered  an  order  disallow- 


ing the  wbola  of  said  claim ;  and  there- 
upon the  Norfolk  ft  Western  Ballroad 
Company  took  an  appeal  to  tbe  county 
court  ot  Smyth  cqunty,  wherein  the  ease 
was  heard  on  the  16th  day  of  May,  18S7, 
when  a  judgment  was  entered  affirinlngr 
tbe  action  of  the  board  of  supervisors. 
To  tbe  Indgment  of  tbe  county  cunrt  tbe 
plaintiff  company  obtained  a  writ  ot  er- 
ror from  the  judge  ot  the  circuit  court  of 
said  county,  and  thereupon  the  case  was 
on  the  6tb  ot  September,  1888,  beard,  w^ben 
a  Judgment  was  entered  by  said  circuit 
court  affirming  the  Judgmentof  tlievoanty 
court,  and  to  the  last-named  Judgment  a 
writ  of  error  was  allowed  by  one  of  tbe 
Judges  of  this  court. 

1.  The  main  question  to  be  considered 
is,  was  the  tax  in  question  properly  levied 
by  the  board  ot  supervisors  of  Smytb 
county  ?  We  are  clearly  of  opinion  tliat 
this  question  can  receive  none  other  tban 
an  affirmative  answer.  It  Is,  however,  in- 
sisted on  b^air  of  tbe  plaintilt  in  error 
that  tbe  tax  in  question  was  levied  and 
collected  without  warrant  or  authority 
of  law.  In  support  ot  this  contention. 
It  was  said  in  argument  that  tbe  tax  was 
levied  by  the  board  of  superrisors  of 
Smyth  county  upon  an  asseesmsnt  made 
by  tbe  commissioners  of  the  revenue  for 
said  county.  This  Is  an  assumption  whol- 
ly unwarranted,  and  seems  to  have  no 
other  foundation  than  that  the  fact  that 
the  levy  was  found  on  the  books  of  the 
commissioners  ot  the  revenue,  when  the 
order  of  the  board  of  supervisors  making 
the  levy  shows  on  its  face  that  tbe  levy 
was  made  in  strict  pursuance  ot  law,  and 
was  based  upon  tbe  previous  aswasment 
by  tbe  state  of  the  same  property  for  state 
purposes,  as  authorised  by  the  statute  ap- 
proved February  27, 1880.  entitled  "An  act 
to  tax  railroads  in  certain  cases  tor  coun- 
ty and  scbool  purposes."  Tbat  act  ia  a 
brief  one,  and  reads  as  follows:  "(1)  Be  it 
enacted  by  the  general  assembly  that  it 
shall  be  lawful,  and  authority  is  hereby 
given  to  the  supervisors  of  a  county,  to 
levy  a  tax  on  the  road-way  and  tracks, 
depots,  depot  grounds,  and  lots,  station 
buildings,  and  other  real  estate  of  a  rall- 
roadcompany  whose  road  passes  through 
such  county.  Such  tax  shall  be  eqnal  to 
the  tax  imposed  upon  other  property  tor 
county  and  scbool  purposes,  and  baaed 
upon  the  af48essment  per  mile  ot  the  same 
property  made  by  tbe  state  for  its  pur- 
poses. (2)  All  acts  and  parts  of  acts  in 
conflict  with  this  act  are  berrby  repealed. 
(8)  This  act  shall  be  ia  force  from  its  pas- 
sage." 

This  act,  ot  course,  only  authorises  tlie 
boards  of  supervisors  of  the  several  coun- 
ties to  levy  the  tax  upon  aucb  real  estate 
ot  any  railroad  companies  as  are  wttbltt  tbe 
limits  of  the  counties  respectively,  and 
are  not  by  their  charters  exempted  from 
taxation.  Now,  as  already .  stated,  the 
order  of  the  board  ot  supervisors  making 
the  levy  in  question  was,  as  shown  upon 
its  face,  made  subsequent  to  and  in  strict 
pursuance  of  the  above-quoted  act  of  Feb- 
ruary 27, 1880,  and  the  tax  levied  was,  as 
required  by  said  act«  "based  upon  tli«  as- 
sessment per  mile  ot  the  same  property 
made  by  tbe  state  for  its  purposes,  wliiotk 
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Is  equal  to,  and  not  in  exsess  of,  tbe  tax 
aBMBsed  upon  other  property  tor  coanty 
parpoms."  It  Is  therefore  obTions   that 
there  ia  notblngr  in  the  fact  that  the  levy 
made  by  tb«  board  of  Bapervisors  was  en- 
tered on  the  commlsBloneni'  books.    Snch 
entry  was  in  all  probability  made  as  a 
mere  matter  of  convenience.    Bnt,  howev- 
er  It  may  have  occurred,  it  was  not  re- 
quired by  law,  was  in  no  way  material, 
nor  had  it  any  legal  effect.    The  commis- 
sioners of  the  revenue  and  the  commis- 
sioners' books  have  nothing  to  do  wltli 
the  ssseesment  and  levy  of  taxes  on  rail- 
roads.   Tbe  several  counties  are  bnt  polit- 
ical subdivisions  of  the  state,  and,  like 
coanty  organization  and  county  officers, 
exist  only  by  virtue  of  the  constitution 
and  laws  of  the  state,  and  were  created  as 
convenient  instramentalitiee  for  tbe  ad- 
ministration   of  tbe   state   government. 
Tbe  counties,  aa  such,  can  confer  no  an- 
thoi-ity  other  than  such  as  is  conferred  by 
law,  nor  can  any  county  officer  perform 
any   function    without    like    authority. 
Hence  the anthority  delegated  to  tbeconn- 
ties,  and  the  Jarisdletionnl  functions  to  be 
performed  by  county  officers,  are  in  gen- 
eral restricted  by  the  legislature  to  the  lim- 
its of  the  counties,  respectively,  and  all 
that  Is  done  by  way  of  assessing  and  levy- 
ing taxes  npon  persons  and  property  of 
both  ludlridualB  and  corporations,  for  ei- 
ther state  or  connty  purposes,  must  be 
done  in  obedience  to  law,  and  in  the  man- 
ner nreecribed  by  theconstitution  and  laws 
of  toe  state.    It  follows,-  therefore,  that  In 
assessingand  levying  taxes  for  connty  pur- 
poses tbe  connty  authorities  are  necessari- 
ly limited  to  the  subjects  of  taxation  pre- 
scribed by  the  state    for    Its    purposes. 
From  small  beginnings,  county  levies  have 
grown  into  a  magnitode  commensurate 
with  the  increase  of  population  and  tbe  de- 
velopment  of  society.    And  it  has  been 
well  said  tbat  "an  examination  of  the  va- 
rioas  acts  of  the  legislature  on  tbe  subject 
will  show  that  for  many  years  the  county 
lerlea  and  poor-rates  were  coniined  to  the 
tltbables  within  their  limits.    Real  and 
personal  property  were  not  made  the  sub- 
ject of  county  levy  until  long  after  tbe  re- 
vlsal  of  1819."    Staples,  J.,  in  Railroad 
Co.  ▼.  Washington  Co  ,  SO  Orat.  471.    Prior 
to  tbe  adoption  of  tbe  preeent  constitu- 
tion of  Virginia,  no  authority  was  ever 
conferred  by  law,  dther  constltatlonal  or 
fltatntory,  npon  the  several  counties  to 
lev7  taxes  upon  tbe  property  of  railroad 
companies  within  their  limits.    Tbe  uni- 
form  policy  of  tbe  legislature  has  been  to 
treat  a  railroad  as  an  entirety,  to  be  taxed 
as  snch,  and  has  been  opposed  to  frag- 
mentary assessments  and   levies  by   the 
<roinitles,  respectively,  and  for  the  obvious 
reason  tbat  any  snch  mode  of  assessment 
and  levy  woold  be  necesBarlly  dlstinctlTe 
of  tbe  cardinal  principle  of  equality  and 
uniformity  of  taxation  prescrtbed  by  tbe 
constitution. 

By  section  2,  art.  7,  of  our  present  eon- 
flrtltutlon.  It  is  among  other  things  provid- 
ed :  "The  supervisors  of  tbe  districts  shall 
conatitnte  the  board  of  supervlsore  for 
that  county,  whose  duty  it  shall  be  to 
aadit  the  accounts  of  the  county,  ex- 
amine tbe  books  ef  tbe  commissioners 


of  tbe  reTenue,  regulate  and  equalise  the 
value  of  property,  fix  the  connty  levies 
for  the  ensuing  year,  and  perform  any 
other  duties  reqnlred  of  them  by  law. " 
By  section  1,  art.  10,  of  the  same  Instrument, 
it  is  provided :  "Taxation,  except  as  here- 
inafter provided,  whether  imposed  by  the 
state,  county  or  corporate  bodies,  shall 
be  equal  and  uniform,  and  all  property, 
both  real  and  personal,  shall  be  taxed  In 
proportion  to  its  value,  to  be  ascertained 
as  prescribed  by  law.  No  one  Bpecies  of 
property  from  which  a  tax  may  be  collect- 
ed shall  be  taxed  higher  than  any  other 
species  of  property  of  equal  valne.  *  Rely- 
ing upon  these  provisions  as  self-expcnting, 
and  as  conferring  npon  the  counties  tbe 
right  to  assess  and  levy  taxes  npon  tbe 
property  of  railroad  companies  within 
their  limits,  independently  of  any  legisla- 
tive authority,  tbe  county  of  Washington, 
in  1871.  undertook  to  assess  and  levy  a  tax 
npon  tbe  property  of  tbe  Virginia  &  Ten- 
nessee Rnllroad  Company  within  that 
county.  Tbe  collection  of  the  tax  was  re- 
sisted by  the  railroad  company,  bnt  both 
the  county  and  circuit  courts  of  tbat  coun- 
ty affirmed  tbe  action  of  the  county  aa- 
tborities,  and  thereupon  the  case  was 
brought  to  this  court,  and  thus  arose  the 
case  of  Railroad  Co.  v.  Washington  Co., 
snpra.  In  delivering  tbe  opinion  of  this 
court  in  that  case,  after  calling  attention 
to  the  fact  that  section  1,  art.  10,  of  the 
constitution  was  not  self-executing,  and 
that  legislation  was  necessary  to  put  it 
Into  operation.  Judge STAPLsssaid :  "And 
until  tbe  legislature  makes  the  necessary 
provision  for  carrying  the  constitution 
into  effect  In  this  particular,  neither  the 
sopervisors  of  tbe  county  nor  the  courts 
can  furnish  a  remedy  or  supply  tbe  want  of 
proper  legislation. "  Hence  the  action  of 
tbe  circuit  and  connty  courts  of  Washing- 
ton country,  affirming  tbe  action  of  the 
county  authorities,  was  reversed  and  over- 
ruled, and  tbe  action  of  the  assessors  and 
board  of  supervisors  of  said  county  was 
held  to  be  altra  rlrea  and  void.  That  de- 
cision, doubtless,  called  the  attention  of  the 
legislature  to  the  subject,  and  to  tbe  ne- 
cessity for  legislation  to  render  operative 
said  section  1,  art.  10,  of  the  constitution, 
which  provides  for  an  equal  and  uniform 
tax  upon  all  property,  to  be  provided  for 
by  law ;  and,  realising  the  inequality  and 
injustice  resulting  from  a  want  of  the  need- 
ed legislation,  the  legislature  passed  the 
act  of  February  97,1880,  (Acts  1K79-80,  c. 
108,  p.  82,)  before  referred  to,  by  which  it 
Is  provided  that  it  shall  be  lawful,  and  an- 
thority Is  hereby  given  to  tbe  supervisors 
of  a  connty,  to  levy  a  tax  on  the  road- 
way and  track,  depots,  depot  gronnds  and 
lots,  station  buildings,  and  other  real  es- 
tate  of  any  railroad  company  whose  road 
passes  tbrongh  snch  county ;  such  tax  to 
be  equal  to  tbe  tax  imposed  upon  other 
property  tor  county  and  school  purposes, 
and  based  upon  tbe  assessment  per  mile  of 
the  same  property  made  by  the  state  tor 
its  purposes.  By  this  statute  authority 
was  for  tbe  first  time  conferred  upon  conn- 
ties  to  tax  tbe  property  of  railroad  com* 
panics  within  their  limits,  and  they  were 
restricted  to  the  real  estate  of  such  com- 
panies, the  tax  to  be  on  the  basis  of  tbe 
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state's  asfseasment  for  its  parpoHM.  It  will 
be  obvious,  too,  that  no  authority  Is 
given  to  the  counties  to  assess  such 
property,  but  only  to  levy  the  tax ;  the 
daty  uf  assessment  in  such  cases  being  Im- 
posed upon  the  board  of  public  works  as 
provided  by  the  statute  now  to  bereferred 
to. 

By  the  act  approved  March  18,  1877. 
(Acts  1876-77,  c.  156.  p.  186,)  it  is,  among 
other  things,  provided  (section  20)  that 
every  railroad  and  canal  company,  not 
exempt  from  taxation  by  virtue  o\  Its 
charter,  shall  report  annually,  on  the  1st 
day  of  Jane,  to  the  auditor  of  public  ac- 
counts, the  estimated  value  of  its  real  and 
personal  property  of  overy  destiription,  as 
of  the  Ist  day  of  February  of  each  year, 
classifying  the  same  as  In  said  section  pre- 
scribed; and  also  requiring  every  such 
company  to  report,  on  or  before  the  1st 
day  of  June  of  each  year,  the  gross  and 
net  receipts  of  the  road  or  canal  for  the  12 
months  preceding  the  1st  day  of  February 
of  each  year,  and  In  all  cases  requiting  the 
report  to  be  so  made  as  to  show  the  date 
onwbtch  it  is  made;  and  further  requiring 
such  reports  to  be  Yerifled  by  the  oath  of 
the  president  or  other  proper  officer,  and 
prescribing  that  upon  the  receipt  of  every 
such  report  it  shall  be  the  duty  of  the  au- 
ditor of  public  accounts  to  lay  the  same  be- 
fore the  board  of  public  works,  who  shall, 
after  30  days'  notice  previously  given  to 
the  president,  treasurer,  or  other  proper 
officer,  proceed  to  ascertain  and  assess  the 
yalue  of  the  property  so  reported,  upon 
the  best  and  most  reliable  information 
that  can  be  procured,  etc.;  and  further 
providing  that  a  certified  copy  of  the  as- 
sessment thus  made  shall  be  immediately 
forwarded  by  the  secretary  of  the  board 
to  the  president  or  other  proper  officer  of 
every  railroad  or  canal  company  so  as- 
sessed, whose  duty  it  shall  be  to  pay  into 
the  treasury  of  the  state,  within  60 
days  after  the  receipt  thereof,  the  tax 
which  may  be  imposed  thereon  by  law. 
Thus  the  state,  by  appropriate  legislation, 
reserved  to  itself  the  right  to  assess,  by 
and  throuBh  its  board  of  public  works, 
the  property  of  all  railroad  companies 
within  her  borders,  and  required  the  tax 
so  assessed  to  be  paid  directly  into  the 
state  treasury ;  and  then  by  the  act  ap- 
proved February  5,7, 1880,  above  referred 
to,  authority  was  conferred  upon  the 
board  of  supervisors  of  a  county,  not  to 
assess,  but  simply  to  levy,  a  tax  on  the 
real  estate  of  railroads,  within  the  limits 
thereof,  for  county  and  school  purposes; 
and  in  this  way  section  1,  art.  10,  of  the 
constitution,  prescribing  equal  and  uni- 
form taxation,  was  for  the  first  time  car- 
ried fully  into  effect.  Now,  the  pro-visions 
of  the  act  approved  March  18, 1877,  pre- 
scribing the  mode  of  assessing  the  prop- 
erty, real  and  personal,  of  railroads  for 
taxation,  and  the  act  of  February  27,1880, 
authorising  the  board  of  supervisors  of  a 
county  to  levy  a  tax,  for  county  and 
school  purposes,  on  the  real  estate  of  rail- 
roads within  snch county,  and  ontbe  basis 
of  the  state's  assessment  per  mile  of  the 
same  property  for  Its  purposes,  were  in 
force  when  the  tnx  in  question  was  levied 
tMTtbe  board  of  suuervlsorsof  Smyth  coun- 


ty ;  and  the  last-named  act  ot  Febraary 
27, 1880,  having  been  in  force  f^om  its  pas- 
sage, and  the  order  of  the  board  of  super- 
visors laying  the  levy  showing  on  its  face 
that  the  levy  was  based  on  the  state's  as- 
sessment, and  it  not  being  pretended  that 
the  railroad  company  bad  been  subjected 
to  any  other  levy  for  eoonty  and  school 
purposes  tor  the  year  in  question,  or  that 
a  double  tax  or  tax  in  excess  ot  that  opon 
other  property,'  for  county  and  s^ool  pur- 
poses, was  Imposed,  we  fail  to  peroelv<>any 
principle  upon  which  the  real  estate  ot  the 
railroad  company  should  be  exempted  from 
the  levy  for  coanty  and  school  purpose» 
for  that  year. 

2.  But  it  is  contended  that  the  risht  to 
levy  this  tax  was  not  acquired  until  the 
year  1881.  There  is  no  solid  ground  upon 
which  this  contention  can  rest.  The  act 
of  March  18, 1877,  prescribing  the  manner 
of  assessing  railroad  property  tor  state 
puriioses,  was  in  no  way  affected  by  the 
subsequent  act  of  February  27, 188U,  cou- 
ferring  authority  upon  the  board  ot  super- 
visors of  a  county  to  levy  a  tax  tor  coun- 
ty and  school  purposes  upon  the  real  es- 
tate of  any  railroad  company  within  such 
county.  We  are  bound  to  presume.  In  the 
absence  of  anything  to  the  contrary,  that 
the  board  of  public  works  regularly  made 
the  annual  assessments  of  all  railroad 
property  required  of  it  by  said  act  of 
March  13, 1877,  including  that  tor  tb«  year 
1880.  This  being  so.  on  the  passage  ot  the 
act  ot  February  27.  1880,  It  became  the 
duty  ot  the  board  of  snpervisors  to  make 
the  levy  in  question,  and  not  to  have  done 
so  would  have  been  a  serious  der^ction 
of  duty,  prejudicial  to  the  rights  ot  other 
tax-payers,  who  were  entitled  to  a  pro 
rats  assessment  and  levy  opon  the  real  es- 
tate of  the  railroad  company.  The  con- 
tention that  the  right  to  make  the  levy 
did  not  accroe  nntil  1881  is  opposed  to 
both  the  letter  and  spirit  of  the  constitu- 
tional and  statutory  provMons  above 
referred  to.  The  board  ot  sopervisors  had 
the  right  to  make  the  levy,  even  tboogb 
the  county  levy  had  previously  been  made 
and  completed  as  to  other  sobjerts  of  tax- 
ation. See  Railroad  Co.  ▼.  Koonts,77  Va. 
698;  Shenandoah  Yal.  R.  Co.  v.  Supervis- 
ors of  Clark  Co.,  78  Va.  260;  and  the  very 
late  case  of  County  of  Prince  George  v. 
Railroad  Co.,  ante,  667.  These  cases.  In 
every  essential  particular,  rule  the  case  in 
hand. 

8.  There  is  no  merit  in  the  claim  that,  by 
virtue  ot  the  decree  of  the  circoit  court  of 
the  United  States  tor  the  eastern  district 
of  Virginia,  the  Norfolk  ft  Western  Rail- 
road Company,  the  purchaser  of  the  road- 
way, property,  and  franchises  of  tbe  At- 
lantic, Mississippi  ft  Ohio  Railroad  Com- 
pany, is  entitled  to  have  this  tax  refanded 
to  Itas  the  purcbaserand  successor  of  this 
last-named  company.  It  is  true  that  under 
operation  of  statute  (section  44, c.  61,Cod» 
1873)  by  the  sale  and  conveyance  ot  the  At- 
lantic, Mississippi  ft  Ohio  RaUroad  to  tbe 
Norfolk  ft  Western  Railroad  Company,  the 
first-named  company  was  ipao  fmeto  dis- 
solved, and  the  purchasers  forthwith  be- 
came a  corporation  by  the  name  of  the 
Norfolk  &  Western  RaHroad  Company,  as 
set  forth  in  the  conv^anoe,  and  that  tbe- 
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sale  and  conveyance  passed  to  tbe  pniv 
chaser,  not  only  the  works  and  property 
of  the  company  as  tbey  were  at  tbe  time 
of  making  tbe  deed  of  trust  or  mortgage, 
bat  any  works  which  the  company  may 
after  tbat  time,  and  before  the  sale,  have 
Cdnstructed,  and  all  other  property  of 
which  it  was  possessed  at  the  time  of  tbe 
«ale,  other  than  debts  dne  to  it.  Tbe  lan- 
guage, "other  tban  debtsdne  to  it,  "would 
seem  to  preclude  any  claim  of  the  Norfolk 
A  Western  Bailroad  Company  to  have  this 
tax  refunded  to  It  as  tbe  purchaser  of  the 
Atlantic,  Mississippi  &  Ohio  Railroad,  and 
as  the  successor  of  that  company.  More- 
over, the  Atlantic,  Mississippi  &  Ohio  Com- 
pany, and  the  purchaser  ut  Its  road,  now 
tbe  Norfolk  &  Western  Railroad  Com- 
pany, were  bpfore  tbe  said  circuit  court  of 
tbe  United  States,  where  tbe  receivers  set- 
tled their  accounts  as  such  in  tbe  suit  of 
Duncan  andBarlow,  Surviving  Trustees,  v. 
said  Atlantic,  Mississippi  &  Ohio  Railroad 
Company,  wherein  they  were  allowed,  as 
a  proper  item  of  disbursement,  the  identical 
sum  herein  controversy;  and,  having  ac- 
'qulesced  In  such  settlement,  it  is  too  late 
DOW  for  the  Norfolk  &  Western  Company, 
as  tbe  successor  of  the  Atlantic,  Mississippi 
A  Ohio,  to  claim  the  right  to  hare  this  tax 
refunded  to  it.  The  tax  in  question  was 
paid  before  the  purchase  by  the  Norfolk  & 
Western  Company,  so  tbat  the  fund  here 
involved  could  not  have  been  contem- 
plated as  embraced  In  the  purchase.  Again, 
tbedecree  of  said  circuit  court,  after  charg- 
ing tbe  fund  In  the  hands  of  the  receivers 
with  certain  claims  enumerated  therein, 
"adjudged  and  decreed  that  the  balance 
of  the  said  proceeds  of  sale,  and  the 
funds  in  tbe  hands  of  the  receivers,  etc.,  be 
paid  over  to  tbe  Norfolk  &  Western  Rail- 
road Company,  etc.  Tbe  tax  In  question 
was  no  part  of  tbe  proceeds  of  sale,  nor 
vra«  It  in  the  Viands  of  tbe  receivers,  nor 
are  there  in  said  decree  any  sufficient  words 
to  pass  to  tbe  Norfolk  A  Western  Railroad 
Company  the  rfgbt  to  demand  and  bave 
tbe  fund  in  question,  nor  can  there  be  any 
Just  ground  whatever  for  tbe  claim  as- 
serted. Tbe  tax  was  properly  levied  and 
collected  by  tbe  anthorltlesof  Smyth  coun- 
ty, and  tbe  board  of  supervisors  of  said 
county  rightly  disallowed  theclaim  in  ques- 
tion; and  it  follows  that  there  Is  no  error 
in  the  Judgments  of  either  the  county  or 
circuit  courts  of  said  county;  and  there- 
fore the  Judgment  of  the  circuit  court  of 
Smyth  county  must  be  affirmed.  Judg- 
ment affirmed. 


Otterback  vt  al.  y.  Bobber  et  al. 

^Supreme  Court  cf  AppeeUt  of  Ttrirlnla.   March 
10,  1891.) 

Wills— GoirsTRUOTioN—PBRpBTcrms. 
1.  Teatstor  devised  land,  "until  the  yonngest 
ehlld  of  all  my  said  children  shall  have  attained 
the  ags  of  SI  years, "  to  a  trostee  to  apply  the  net 
IROceeds  to  toe  education  of  his  grandchildren; 
sad  provided  that  "when  the  youngest  child  now 
•ad  whlob  shall  hereafter  be  bom,  of  all  mysaid 
childien,  shall  have  reaohed.  or,  if  living,  would 
faave  reaohed,  the  age  of  21  years, "  the  estate 
•llonld  be  divided.  Held,  that  the  majority  of 
Ills  youngest  snmdchild,  and  not  of  his  yonnsest 
child,  llmltedthe  dimtlon  of  the  tmsU 


9.  The  orestloB  of  the  trust  does  not  violate 
the  rule  against  perpetuities,  sinoe  it  must  end 
within  Uvea  in  being  and  SI  years  sad  10  months 
thereafter. 

lawis,  P.,  dissenting. 

Appeal  from  circuit  court,  Fairfax 
county. 

W.  Wmontrbby,  E.  Barke,  H.  B.  Da,vla, 
and  B.  W.  Moon,  for  appellants.  Butber- 
ibord  &  Page,  for  appdlees. 

Lact,  J.  This  is  an  appeal  from  a  de- 
cree of  the  circuit  court  of  Fairfax  county, 
rendered  on  the  26th  day  of  November, 
1889.  The  bill  was  filed  in  this  cause  on 
the  2l8t  day  of  January,  1890,  b^  tbe  ap- 
pellants against  the  appellees,  tbe  plain- 
tiffs and  the  defendants  being  the  children 
and  grandchildren  of  Philip  Otterback, 
Sr.,  deceased.  The  suit,  friendly  in  charac- 
ter, was  brought  to  bave  a  construction 
of  the  will  of  tbe  said  Philip  Otterback. 
deceased,  and  for  other  stated  purposes. 
In  construing  tbe  said  will  the  circuit 
court  rendered  a  decree  on  tbe  said  26tb 
day  of  November,  1889,  by  which  the  part 
of  tbe  said  will  known  as  the  ninth  clause 
was  given  a  construction  which  was  not 
acceptable  to  tbe  plaintiffs,  who  appealed, 
in  which  appeal  tbe  defendants  bave 
united.  But  counsel  appear  here  for  the 
infant  defendants,  and  Insist  upon  an  af- 
firmance of  the  said  decree  as  plainly  right. 
The  ninth  clause  Is  as  follows:  "Ninth,  I 
give,  devise,  and  bequeath  to  my  friend 
LevlBurke,ot  Fairfax  county.  In  the  state 
of  Virginia,  bis  heirs  and  assigns,  after  the 
death  or  marriage  of  my  wile,  whichever 
may  happen  first,  ail  my  estate  In  said 
Fairfax  county,  Va.,  called  Belvoir,  more 
commonly  known  as  tbe  '  White  House 
Estate,'  with  all  Its  appurtenances  and  fish- 
eries, to  be  held  by  blm  and  them  upon  tbe 
implicit  trusts  following,  and  for  no  other 
purpose,  until  the  youngest  child  of  all  of 
my  said  children  shall  bave  attained  the 
age  of  twenty-one  years;  tbat  Is  to  say. 
the  said  trustee,  tor  the  time  being.  Is 
hereby  empowered  to  rent  out  the  said  es- 
tate and  fisheries  in  such  manner  as  he 
may  deem  best,  or  otherwise  to  manage 
the  said  estate  to  the  best  advantage;  to 
receive  the  rents,  issues.  Income,  and  prof- 
its thereof;  to  cut  down  and  remove  tbe 
doted  and  decayed  wood,  and  none  other, 
except  such  as  shall  be  necessary  for  the 
use  of  the  said  estate;  to  pay  all  taxes 
and  other  expenses  In  tbe  care,  preserva- 
tion, and  management  of  tbe  said  estate; 
and,  after  reserving  to  himself  a  commis- 
sion not  exceeding  six  per  cent,  on  the  said 
rents,  Income,  Issues,  and  profits,  for  bis 
trouble  and  responsibility,  he  shall  apply 
the  residue,  in  tbe  first  place,  in  his  discre- 
tion, for  the  education  of  each  and  every 
of  my  grandchildren, now  bom  and  which 
may  be  bom.  until  they  shall  respectively 
attain,  the  girls  tbe  age  of  sixteen  years, 
and  the  buys  tbe  age  of  twenty-one  years; 
and,  if  there  shall  be  any  surplus  remain, 
tbe  same  shall  be  Invested  in  some  safe 
stock,  bearing  interest,  to  accumulate  dui^ 
ing  tbe  said  trast.  And  when  the  young- 
est child  now  and  which  shall  hereafter  be 
bom,  of  all  my  said  children,  shall  bave 
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reached,  or.  If  living,  would  have  teacbed, 
the  age  of  twenty-one  years,  I  direct  that 
the  aald  trastee  and  his  aaslgUB  ehall  sell 
the  said  estate  and  flHherles,  with  all  the 
appartenancea,  at  public  vendue,  and  re- 
ceive the  proceeds,  and  divide  the  same, 
together  with  the  stocks  and  accnmnla- 
tions  aforesaid,  among  such  of  my  chil- 
dren as  may  then  be  living,  and  the  de- 
scendants of  those  who  may  have  died, 
(they  taking  a  parent's  part.)  And,  for 
the  purpose  of  keeping  the  said  trnst  in 
active  existence,  I  hereby  empower  the 
said  Levi  Burkei  by  will  or  deed,  to  ap- 
point and  create  a  new  trustee,  or  new 
trustees,  to  execute  the  same;  and,  in  de- 
fault thereof,  I  desire  the  court  having 
chancery  jurisdiction  in  said  county,  ou 
the  application  of  any  of  the  parties  inter- 
ested therein,  to  appoint  a  trustee  or  trus- 
tees to  execute  the  said  trusts. " 

Philip  Otterback,  the  testator,  died  In 
1868,  leaving  a  very  large  estate  situated 
In  Virginia,  and  in  the  District  of  Colum- 
bia, there  being  three  large  tracts  of  land 
In  Virginia.  The  widow  died  in  1885,  not 
having  remarried.  There  are  grandchil- 
dren now  living  under  2V years  of  age,  tlie 
youngest  being  8  years  of  age.  At  the 
date  of  the  will,  in  1864,  and  at  the  time  of 
the  testator's  death,  there  were  4  children 
ander  21  years  of  age.  All  the  residue  ol 
the  estate,  except  that  mentioned  and  de- 
vised under  the  ninth  clause,  waa  to  be 
sold  at  the  death  of  the  widow.  The  cir- 
cuit court,  in  the  decree  rendered  on  the 
26th  day  of  November,  1889,  and  appealed 
from  here,  provided  "that  the  tract  of  land 
known  as  'Bel  voir' or 'White  House' is 
and  shall  remain  subject  to  the  trusts  es- 
tablished and  expressed  In  and  by  the 
nin  th  clause  of  the  will  and  testament  of 
Philip  Otterback,  deceased,  until  the 
youngest  grandchild  of  the  said  testator, 
now  or  hereafter  to  be  bom,  shall  reach, 
or,  If  living,  would  have  reached,  the  age 
of  twenty-one  years;  and,  should  it  at 
any  time  be  made  to  appear  that  it  will 
be  for  the  best  interests  of  those  con- 
cerned under  the  will  of  Philip  Otterback, 
deceased,  that  tbeBelvoir  estate  should  be 
•old,  an  application  looking  to  that  end 
will  be  entertained." 

The  first  error  assigned  here  is  that  the 
court  erred  in  its  decree  aforesaid  In  hold- 
ing that  the  Belvoir  estate,  devised  to  a 
trustee  In  the  ninth  clause,  should  remain 
subject  to  the  said  trusts  until  the  young- 
est grandchild  of  the  said  testator, now  or 
hereafter  to  be  born,  shall  reach,  or,  if  liv- 
ing, would  have  reached,  the  age  of  21 
years;  whereas,  by  the  said  ninth  clause, 
the  snld  trusts  attached  to  the  said  estate 
only  until  the  youngest  child  should  be- 
come of  age,  etc.  Upon  this  question  we 
have  only  to  look  to  the  terms  o(  the  will 
itself  to  discover  the  intent  of  the  testa- 
tor, and  if  that  be  clear,  and  be  In  viola- 
tion of  DO  rule  of  law,  then  we  must  fol- 
low that  intention.  The  language  of  the 
will  Is.  "until  the  youngest  child  of  all  of 
my  said  children  shall  have  attained  the 
age  of  twenty-one  years."  And  again: 
"And  when  the  youngest  child  now  and 
which  shall  hereafter  be  bom  of  all  my 
said  children"  shall  attain  21  years,  etc.; 


and.  finally,  the  ninth  clause  provides  that 
as  to  the  distribution  the  proceeds  shall 
be  divided  "among  such  of  my  children  as 
may  then  be  living,  and  the  descendants 
of  such  as  may  have  died."  Whatdoestbe 
testator  mean  by  the  "youngest  child  of 
my  said  children?"  What  is  a  "child  of  a 
child, "as tothetestator?  Whenbespoaks 
of  the  distribution  of  the  proceeds  of  this 
estate  he  speaks  of  children,  and  be  calls 
them  children.  When  he  speaks  of  a  "  child 
of  all  of  my  children, "  does  he  mean  tbe 
same  thing,  or  does  he  mean  what  tbe 
words  imply  ?  What  is  a  "  child  of  achlld  ?  " 
When  a  father  speaks  of  the  youngest 
child  of  his  child,  or  tbe  youngest  child  of 
ail  of  bis  children,  he  can  mean  nothing 
else  but  his  grandchild.  What  does  "grand- 
child "  mean  ?  Webster  says  "  grandchild  " 
means  a  son's  or  daughter's  child.  If  be 
wished  to  speak  of  bis  youngest  child, 
would  not  he  say  "my  youngest  child?" 
If  he  did.  would  there  be  tbe  slightest  am- 
biguity in  such  an  expression?  The  ex- 
pression, "the  youngest  of  all  my  chil- 
dren," would  mean  his  youngest  child; 
but  the  expression, "  the  youngest  child  of 
all  my  said  childrnn,"  means  obviously  his 
youngest  grandchild.  This  is  the  plain 
significance  of  tbe  words  used.  Bot  when 
tbe  whole  will  is  considered,  and  we  bear 
in  mind  that  his  large  and  valuable  estate 
bad  been  divided  out  among  his  children, 
and  that  the  main — ^indeed,  only — object 
of  tbe  ninth  clause  was  to  provide  for  the 
education  of  his  grandchildren,  as  is  clear- 
ly expressed,  and  that  this  property  so  set 
apart  in  the  ninth  clause  was  but  a  small 
part  of  his  estate,  I  think  it  is  free  from 
doubt  that  the  reference  is  to  bis  grand- 
children. 

But  it  is  further  urged  that  this  provis- 
ion, so  construed  to  apply  to  graudchU- 
dren,  Is  obnoxious  to  the  role  of  law 
against  perpetuities.  In  this  we  do  not 
concur.  The  testator  was  evidently  not 
iDopB  coitBiJU.  This  is  evident  from  the  ar- 
tistic structure  of  the  instrument,  and  coun- 
sel's name  appended  to  tbe  will  Is  not  un- 
known to  the  protesslou.  The  will,  espe- 
cially this  clause.  Is  in  Its  structure  clear 
and  finished.  The  testator  bos  not  gone 
further  than  the  law  allowed  in  his  limita- 
tions, but  daring  the  lives  in  being,  and  the 
utmost  period  of  gestation,  and  21  years 
thereafter.  This  estate  must  vest  within 
this  period.  Therecan  be  no  child  bora  tu 
any  of  his  children  who  would  not  fulfill 
the  conditions  within  tbe  prescribed  peri- 
od. This  is  allowed  by  tbe  law,  and  is  in 
violation  of  no  rule  thereof,  and  so  It  is 
good.  The  argument  that  the  property 
must  waste  In  all  this  time  Is  of  no  force 
in  tbe  consideration  of  this  question.  The 
courts  may  be  Invoked  to  conserve  all  tbe 
Interests  Involved,  and  the  circuit  coart  in 
this  case  has  nut  decided  against  any  ap- 
plication to  that  end,  but  has.  Indeed,  as 
we  have  seen,  expressly  reserved  to  the 
parties  the  right  to  apply  for  such  relief 
whenever  required.  We  are  of  opinion 
that  there  is  no  error  in  the  decree  ap- 
pealed from,  and  the  same  must  be  af- 
firmed. 

Lewis.  P.,  dissenting. 
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WiLKDnioM  ▼.  MerbiM/  et  at. 

(Su^prtmt  Cowt  of  AvpeaU  of  Virginia.   ICarcb 
17, 1891.) 

HoHaaraAB— DiATH  <»  Familt. 

Under  Const.  Va.  art  11,  {  5,  providing 
fhat  the  general  assembly  shall  prosorlbe  In  what 
manner  and  npon  what  conditions  tho  head  of  a 
family  shall  set  apcurt  and  "hold  for  himself"  and 
family  a  homestead,  the  homestead  exemption 
is  Intended  for  the  benefit  both  of  the  house- 
bolder  and  his  family,  and  after  it  has  been  set 
apart  is  not  determined  by  the  death  of  the  lat- 
ter. Overmling  Calhoun  t.  Williams,  83  Urat 
18.    liBWig,  P.,  dissenting. 


F.  L.  SmHb,  for   afipellant. 
Jobnaom,  for  appellees. 


John  St. 


Lact.  J.  TMs  la  an  appeal  from  a  de- 
cree of  the  etrcuit  conrt  of  Alexandria  city, 
rendered  on  the  29th  day  of  Marcb,  1S89. 
The  case  la  as  follows :  The  appellant  was 
a  hotmptaolder,  in  the  city  of  Alexandria, 
who  being  Indebted  in  May,  1888,  in  a  suit 
In  a  conrt  of  competent  Jurisdiction,  had 
bad  set  apart  to  him  as  a  homestead  the 
bouse  and  lot  situated  In  the  said  city, 
where  be  resided,  and  which  said  bonse 
and  lot  is  in  controversy  here.  At  this 
time  the  family  of  the  said  householder 
consisted  of  himself  and  his  little  grand- 
son, a  boy  of  tender  years,  being  nine  or 
ten  years  of  age,  and  a  son  who  was  of 
age,  and  worked  out  on  his  own  account, 
bat  received  occasional  aid,  as  need  r». 
qnlred,  from  bis  said  father.  In  1884  the 
appellee  John  M.  Oruslow,  one  of  his  cred- 
itors, to  whom  be  owed  about  $200,  en- 
ticed the  child  with  blm  down  the  Poto- 
mac river  on  an  excursion  with  an  order 
known  as  the  "Bed  Men,"  and  on  the  re- 
tain to  tbecity  at  night  thechild  wasmys> 
terioaly  drowned,  and  bis  body  recovered 
from  the  river  some  days  afterwards.  No 
account  and  no  report  of  this  was  made 
by  Oruslow  to  the  child's  mother,  who  did 
not  live  with  the  grandfather,  nor  to  the 
grandfather,  the  appellant;  and  the 
mother  knew  nothlug  of  the  little  boy's 
death  until  his  body  wastound  Id  the  river. 
The  boy's  grandfather  did  not  know  of 
the  death,  nor  of  the  whereabouts  of  the 
child,  for  a  day  or  two  afterwards,  when 
he  "was  ranning  around,  and  did  not 
know  where  be  was,"  as  he  says,  until  he 
beard  at  the  house  of  the  witness  Qninn 
that  the  appellee  Oruslow  bad  been  there 
bragging  that  the  child  was  out  of  the 
way;  saying:  "The  old  rascal  is  gone  up 
now.  He  can't  claim  the  homestead  now. 
Johnny  is  gone.  He  was  drowned  last 
night. "  Thathebad  taken  the  child  down 
there,  and  played  around  thegronnds  with 
him,  and  bought  him  some  things,  and 
was  so  drunk  coming  home  that  he 
conld  not  notice  him  coming  bume  on  the 
boat;  that  he  wsw  too  drunk  to  notice 
blm.  The  grandfather  then  hurried  to  the 
mother,  who  went  to  the  river,  and  then 
to  Ornslow's  house,  and  begged  to  see 
blm,  but  was  refused  an  audience  by  Orus- 
low, who  said  his  wife  would  not  let  him 
come  out.  The  evidence  shows  that,  on 
the  day  when  the  boy  was  enticed  away, 
be  had  gone  to  his  mother's  to  assist  her 
about  making  a  move.  That  Oruslow 
filled  the  child's  mind  with  excitement,  by 


vivid  descriptions  of  °  the  pleasures  in  an- 
ticipation, and  promised  bis  mother  to 
take  especial  care  of  blm,  and  carried 
blm,  against  bis  grandtatber's  wishes  and 
without  his  consent.  That  when  Orus- 
low, who  was  a  creditor  in  the  small 
amount  named,  found  that  the  property 
in  question  bad  been  set  apart  as  a  home- 
stead to  the  appeilaut,  and  that  the  pay- 
ment of  his  debt  was  thus  postponed, 
he  became  greatly  enraged,  and  abused 
the  appellant  often  and  violently,  and  beat 
blm  severely;  and  often<  said  that  but  for 
the  boy  the  grandfather  would  have  no 
family,  and  be  would  lose  bis  right  of 
homestead ;  and  threatened  on  the  day  he 
beat  the  old  grandfather  to  kill  the  child, 
applying  to  the  unoffending  obstacle  to 
the  fulfillment  uf  his  desire  to  collect  bis 
debt  the  vilest  epithets.  That  he  subse- 
quently sought  the  mother,  and  o&ered 
money  to  her  for  the  possession  of  the 
child.  Failing  in  this,  be  got  possession 
temporarily  of  the  boy  in  the  manner  and 
with  the  result  stated.  The  child  being 
thus  disposed  of,  and  the  way  believed  to 
be  clear,  the  hill  was  filed  setting  forth  the 
setting  apart  of  the  homestead  to  the  d^ 
fendant,  and  the  subsequent  death  of  the 
only  other  member  of  bis  family  besides 
himself,  and  praying  for  a  sale  of  the 
homestead.  The  defendant  demurred  to 
the  bill,  but  the  court  overruled  the  d»- 
murrer,  and  he  answered  in  the  manner  as 
detailed  above. 

The  cause  was  referred  to  a  commis- 
sioner for  examination,  and  reports  and 
depositions  were  taken,  and  the  commis- 
sioner returned  the  depositions,  and  report- 
ed that,  in  bis  opinion,  the  d^endant  was 
not  entitled  to  claim  bis  homestead  In  the 
real  estate  in  the  bill  mentioned,  because 
he  was  not  a  housebolder  and  head  of  a 
family.  At  the  hearing  the  circuit  court 
overruled  all  exceptions  to  the  commls* 
sioner's  report,  confirmed  the  same  In  all 
respects,  and  decreed  the  sale  of  the  hom^ 
stead ;  from  which  decree  the  said  appel- 
lant, Wilkinson,  appealed  to  this  court. 

The  only  question  we  are  called  upon  to 
decide  is  whether  this  homestead  exemp* 
tion,  which  bad  In  due  form  of  law  been 
set  apart  to  this  householder,  was  ended 
and  determined  by  the  death  of  his  little 
grandson.  To  determine  this  question, 
which  Is  of  first  impression  in  this  courts 
we  will  consider  the  question  first  in  the 
light  of  the  constitutional  provision, 
which  secures  a  homestead  exemption  to 
every  householder  or  bead  of  a  family. 
Section  1,  art.  11,  of  the  constitution  of 
Virginia,  provides  that  "every  house- 
holder or  bead  of  a  family  shall  be  enti- 
tled," etc.,  to  this  homestead  exemption. 
Section  6  provides  that  the  general  as- 
sembly Rball  prescribe  the  manner  and  on 
what  conditions  the  said  householder  or 
bead  of  a  family  shall  set  apart  and  hold 
for  himself  and  family  the  homestead  ex- 
emption, etc. :  but  that  this  section  shall 
not  be  construed  as  authorising  the  gen- 
eral assembly  to  defeat  or  Impair  the  ben- 
efits Intended  to  t>e  conferred  by  the  pro- 
visions of  this  article.  And  section  7  pro- 
vides that  "the  provisions  of  this  article 
shall  be  construed  liberally,  to  the  end 
that  all  the  intents  thereof  may  be  fully 
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and  petfBCtly  carried  oot. "  We  have  said 
that  tbls  is  a  question  whether  the  home- 
stead, having  been  set  apart  in  dae  coarse 
to  a  honseholder,  is  determined  by  the 
death  of  all  the  members  ot  bis  tamOy  ex- 
cept himself,  and  that  it  is,  as  saeb.of  first 
impression  in  this  court.  In  thecase  of  Cal- 
houn V.  Williams,  82  Orat.  18,  the  question 
was  whether  an  onmarrled  man,  who  bad 
no  family,  was  entitled  to  have  the  home- 
stead set  apart  to  talm.  Lindsay  v.  Mar> 
phy.  76  Va.  428,  was  as  to  the  right  of  a 
householder,  who  had  removed  from  the 
state,  to  bold  the  property  set  apart  as 
a  homestead ;  and  It  was  decided  that  the 
provision  was  intended  to  apply  to,  and 
did  apply  only  to,  citisens  uf  this  state. 
In  Cloud  Co.  V.  Repass,  28  Orat.  784,  it 
was  held  that,  where  a  conveyance  was 
set  aside  as  fraudulent,  the  grantor  could 
claim  the  homestead  exemption,  as  against 
creditors,  in  the  land,  or  in  the  proceeds 
In  the  sale  thereof;  and  so  In  Buyuton  v. 
McNeal,  81  Grat.  459;  Marshall  v.  Sears, 
7»  Va.  4S;  Hatcher  ▼.  Crews,  83  Ya.  871, 
5  S.  K.  Rep.  331.  In  the  case  of  Kennerly  r. 
S warts,  88  Va.  704,  8  8.  £.  Rep.  848,  it  was 
held  that,  when  a  Judgment  had  become  a 
lien  on  the  land  before  the  owner  was  en- 
titled toahomestead,sach  lien  was  asecu- 
rity,  within  the  meaning  of  the  third  section 
of  article  11  of  the  constitution,  and  was 
paramount  to  thedaim  of  homestead  sub- 
sequently made.  Scott  v.  Cheatham,  78 
Va.  82,  was  concerning  the  waiver  of  the 
homestead,  and  the  proper  order  In  which 
Hens  should  be  satisfied,  when  there  was  a 
waiver  as  to  some  creditors  and  not  as  to 
others.  See,  also.  Strange  v.  Strange,  76 
Va.  240.  Barker  v.  Jenkins,  84  Va.  8»5, 6  S.  E. 
Rep.  460,  was  a  case  where  the  husband  at 
bis  decease  left  no  debts,  and  the  widow 
claimed,  as  against  the  heirs,  to  hold  the 
whole  estate,  as  against  them,  under  the 
homestead  claimed  by  the  husband  in  bis 
life-time,  and  this  in  a  suit  for  partition.  It 
was  held  that,  as  there  were  no  debts, 
the  exemption  ceased  altogether  at  the 
death  ot  the  husband,  and  the  estate 
passed  by  the  statute  ot  descents  to  the 
heirs,  subject  to  the  widow's  right  ot 
dower;  citing  Helm  v.  Heim,  80  Orat.  404, 
In  which  it  was  held  that  the  widow  conld 
only  assert  the  claim  of  homestead  against 
the  creditors  ot  the  husband,  and  not 
against  the  heirs.  There  are  other  decis- 
ions of  this  court  on  the  subject,  but  none 
of  them  are  upon  precisely  this  question, 
and  it  is  not  necessary  to  furthercitetbem. 
The  question  here  is  whether  the  home- 
stead exemption  provided  by  the  constitu- 
tion of  the  state  is  intended  by  that  in- 
strument for  the  honseholder  and  his 
family,  or  exdaslvely  tor  the  family  other 
than  himself.  The  fifth  section  of  article 
11  of  the  constitution,  mentioned  above, 
provides  that  the  general  asRembly  shall, 
at  its  first  session,  under  tbis  constitu- 
tion, prescribe  in  what  manner  and  upon 
what  conditions  the  honseholder  or  head 
ot  a  family  shall  thereafter  set  apart  ^nd 
hold,  for  himself  and  family,  a  homestead 
out  of  any  property  hereby  exempted,  and 
may  in  its  discretion  determine  in  what 
manner  and  on  what  conditions  he  may 
thereafter  hold  for  himself  and  family  such 
personal  property  as  he  may  have,  and 


coming  within  the  exemption  hereby 
made.  It  is  evident  that  the  framers  ot 
that  Instmment  intended  that  when  a  per- 
son was  once  entitled  to  De  placed  in  tlie 
attitude  of  a  honseholder  or  head  of  a 
family,  and  had  his  homestead  exemption 
set  apart  for  him,  that  It  was  so  set  apart 
for  the  benefit  of  himself  as  well  as  of  bis 
family  other  than  himself.  These  are 
plain  provisions ;  the  householder  or  bead 
ot  a  family  is  himself  a  part  ol  the  family. 
The  exemption  is,  however,  not  only  Tor 
the  benefit  of  the  family,  bat  for  hla  benefit 
also.  Having  been  set  apart  for  his  bene- 
fit, and  also  for  the  benefit  of  hie  family,  it 
would  be  an  illiberal  constmction  of  this 
provision  of  tbeconstitatlon  to  hold  that. 
it  he  survived  the  other  members  of  his 
family,  this  provision  woald  no  longer 
shield  him  against  bis  creditors,  but  cease 
and  determine,  and  at  the  end  of  a  long 
life  it  may  be  devoted  to  his  family :  that 
he  should  be  uncovered  and  exposed  to 
the  creditors  and  the  debts  which  had 
been  accumulating  during  the  years  that 
he  had  been  devoting  his  life  and  bis  prop- 
erty to  the  maintenance  of  his  family. 
This  humane  provision,  which  this  eonrt 
has  so  often  declared  to  be  a  shield,  would 
be  thus  forged  into  a  sword,  suspended  for 
a  time  over  his  head  by  a  thread  as  slender 
as  the  tenure  of  lite  of  a  little  child,  whose 
life  would  be  the  sole  barrier  to  the  cred- 
itor whose  Interests  it  interrupted,  and 
when  tbls  slender  thread  was  cut  by  dis- 
ease or  by  an  unsciupulous  murder,  as  it 
may  have  been  in  this  case,  a  sword  which, 
descending,  would  destroy  and  not  pro- 
tect. If  we  are  to  construe  this  constitu- 
tional provision  liberally,  so  that  all  the 
Interests  thereof  may  be  fully  and  perfect- 
ly carried  out.  we  must  not  disregard  the 
benefits  provided  for  the  householder, 
and  consider  only  the  benefits  provided 
tor  the  other  members  ol  his  family.  It 
appears  to  ns  to  be  the  Just  and  proper 
construction  of  this  provision  to  hold 
that,  having  once  l)een  established  by 
law,  the  homestead  exemption  contlniies 
at  least  as  long  as  the  householder  shall 
continue  to  live  and  occupy  the  domicile 
provided  for  the  benefit  of  himself  and  hla 
family.  To  hold  otherwise  would  be  to 
hold  that  the  constitutional  provision  for 
bis  benefit  was  of  no  effect,  but  exclusively 
for  the  benefit  of  the  other  membws  ot  hla 
family.  We  cure  not  unmindful  that  tbls 
reasoning  is  not  fully  In  accord  with  some 
of  the  views  expressed  in  Cahoon  v.  Will- 
iams, supra;  not  sncb,  however,  as  were 
necessary  to  the  decision  ot  the  question 
at  issue  in  that  case,  bat,  so  far  as  that 
case  is  in  opposition  to  the  views  herein, 
we  cannot  ^ve  it  oor  sanction,  and  it  is 
overruled. 

We  have  been  referred  to  numerous  de- 
cisions of  other  states,  to  some  of  which 
we  will  refer.  In  Massachusetts  a  honse- 
holder does  not  lose  the  right  of  home- 
stead by  the  death  ot  his  wife  and  depart- 
ure of  bis  children  who  have  arrived  at 
maturity,  or  by  divorce,  as  he  may  adopt 
otiier  persons  as  members  of  his  family. 
Silloway  V.Brown.  12  Allen.  84;  Doyle  r. 
C<ibam,  6  Allen,  71 ;  Barney  ▼•  Leeds.  51  N. 
H.  253;  Myers  V.Ford,  22  Wis.  188;  Whalen 
V.  Cadman,  11  luwa,  236;  Parsons  v.  Lir- 
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incston.  Id.  lOt;   Stewart  v.  Brand,  iS 
Iowa.  477. 

Upon  the  qne8tloD  whether  the  bome- 
fltead  riirht  had  been  or  conld  be  extln> 
CUtehed  by  the  varioos  acts  of  the  parties 
boldinjE  that  estate,  Dbwev,  J.,  aaid  in 
Doyle  T.  Cobnm,  supra:  "Nor  did  the 
separation  of  husband  and  wife,  as  shown 
by  her  withdrawal  in  1861,  talcing  with 
her  the  child,  defeat  the  homestead  estate. 
Tiie  defoidant  has  personally  occupied 
tlie  same  as  his  place  of  residence  up  to  the 
present  time.  He  acquired  bis  homestead 
as  a  '  householder  havins  a  family.'  It  is 
not  necessarily  lost  by  the  death  or  ab- 
aence  ot  his  wife  and  children.  Others 
may  be  adopted  as  members  of  his  honse- 
faold  and  his  homestead  retain  its  exist- 
ence." And  so  say  we  in  this  case.  The 
faooseholder  bad  aeqaired  this  homestead 
as  a  head  of  a  family ;  bis  son  Is  absent  at 
work;  bis  little  fcrandcblid  has  died,  it 
may  be  criminallly  destroyed  by  a  deslKn- 
inR  creditor;  he  still  occupies  the  home- 
stead personally  as  a  residence,  and  his 
homestead  retains  its  existence.  This  de- 
fendant's son  may  return  to  the  paternal 
roof,  or  others  may  be  brought  there,  and 
his  homestead  will  continue  at  least  as 
long  as  it  is  bis  residence.  In  the  case  of 
Wood  V.  Wheeler,  7  Tex.  IS,  it  was  held 
tliat  a  homestead,  once  set  apart  to  a 
lionsebolder  and  bead  ot  a  family,  the 
death  of  the  wife  without  issue  did  not 
-destroy  the  homestead  rlKht;  it  was  still 
bis  homestead  as  long  as  It  was  his  place 
of  residence.  8ee,  also,  Taylor  v.  Boul- 
ware.  17  Tex.  77;  Smyth,  Homest.  gS  151, 
152.  307,  817,  384,  and  cases  cited.  The 
late  case  of  Blose  r.  Bear,  ante,  294,  (re- 
cently decided  in  this  court,)  was  a  case 
of  a  householder  who  bad  abandoned  his 
residence  upon  the  homestead,  and  in  the 
state,  and  moved  to  another  state,  and  Is 
not  in  conflict  with  these  views.  For  the 
foregoing  reasons  we  are  of  opinion  thai 
thediecreeof  thedrcuit  court  of  Alexandria 
-City  appealed  from  bare  is  erroneous,  and 
the  same  must  be  reversed  and  annulled, 
and  such  decree  rendered  here  as  the  said 
«lrcuit  court  should  have  rendered,  and 
the  demurrer  to  tlie  bill  snsttdned,  and  the 
bill  dismissed. 

Lewis,  P.,  dissenting. 


Cbntbal  Railroad  &  Bankino  Co.  ▼. 
8KELLIE  et  al. 

(Supreme  Court  ttf  Owivla.   Feb.  28, 1801.) 
Oaxbism  or  Goods— SxiFMSSTS—FAiLinu  to  Ds- 

UTSB— KVIDBKOa— DaMAOBS. 

1.  In  SB  action  sgsinat  s  carrier  for  damsjns 
for  fkilnre  to  deliver  peschea  in  time,  whereby 
they  were  damaged,  plaintiffs  alleged  that  de- 
fendant contracted  to  deliver  the  peaclies  in  Kew 
Tork,  which  was  denied  by  defendant,  which 
claimed  that  Its  agreement  was  to  deliver  to  a 
connecting  line,  and  the  evidence  was  conflicting. 
The  court  Instructed  that  if  tliere  was  no  con- 
tract defendaat's  liability  wonld  depend  on  the 
common  law,  and  it  would  be  liable  If,  by  reason 
«f  noreMonable  delay  in  forwarding  the  peaohes, 
they  reached  New  Tork  in  a  damaged  condition. 
Held,  that  the  instruction  was  erroneous,  since, 
in  the  absence  of  a  contract  to  deliver  in  New 
York,  defendant  would  only  be  liable  for  failure 
to  deliver  in  good  condition  and  within  a  reason- 
able time  to  the  eonneeting  oarrlw. 


3.  The  taatlmony  of  a  pialntiC  as  to  bis  en>e- 
rlenoe  in  shipping  peaches,  and  that  be  found  it 
better  to  ship  to  New  York  by  steamer,  is  admis- 
sible as  tending  to  prove  that  Uie  contract  with 
defendant  was,  as  claimed  l)y  plaintiffs,  for  a 
thorough  shipment  by  steamer. 

8.  Statements  of  defendant's  agent,  made 
after  the  shipment,  in  reply  to  plaintUEs'  reoneet 
for  defendant's  reason  for  not  complying  With  tlie 
alleged  oontraot,  are  admissible  on  Ddialf  of 
plaintiffs. 

4.  Where  such  statements  have  been  broagfat 
out  by  defendant's  Interrogatoriea  to  the  agent, 
plalnUfb  may  testify  In  regard  to  tliem.in  rebut- 
tal and  for  the  pnrpose  ot  unpeavhtng  the  agent, 

6.  The  market  price  of  peaches  la  New  xork 
at  a  certain  time  may  be  proved  by  ^e  testimony 
of  a  shipper  living  at  a  distance,  whose  only 
knowledge  Is  derived  from  quotations  and  remit- 
tances received  by  him.  Buch  evidence  is  not 
incompetent  as  hearsay. 

8.  In  an  action  against  a  common  carrier 
for  breach  ot  a  oontraot  to  d^ver  goods  the  dam- 
ages recoverable  inelude  the  profits  that  would 
have  been  made  by  plalatiitfe  if  the  deliver;  had 
been  made. 

Errorfrom  cityconrtof  Macon;  Harris, 
Judge. 

R.  F.  Lyon,  for  plaintilTS  in  error.  Robs 
Jk  Anderson,  for  defendant  In  error. 

SiifMOMS,  J.  Skellie,  Lowe,  and  Everett 
sued  the  railroad  company  for  damages. 
They  alleged  in  tbeirpetitlon.  In  substance, 
that  they  made  a  contract  with  the  rail- 
road  company  to  ship  a  ear-load  of 
peaches  from  Snmmerfield,  on  the  line  at 
defendant's  road,  to  Savannah,  Oa.,  and 
thence  by  steamer  to  New  York;  that  tbe 
railroad  company  sent  a  car  from  Macon 
to  Sunimerfleld  on  Satnrda7>  and  tbey 
were  to  load  It  with  iieachcs  by  Monday 
afternoon  at  4  o'clock,  when  tbe  through 
freight  which  passed  Summerfleld  on  its 
way  to  Savannah  at  that  hour  was  to  stop, 
take  up  the  car,  and  carry  it  to  Savannah 
in  time  for  the  next  day's  steamer  to  New 
Tork ;  that  tbe  car  was  loaded  by  the  hour 
agreed  npon,  but  tbe  defendant  failed  to 
stop  Its  train  and  take  said  car  to  Sa- 
vannah, as  it  bad  agreed  to  do;  that  they 
soon  thereafter  notified  the  agent  of  the 
defendant  In  Macon  ot  the  failure  ot  tbe 
through  freight  to  take  up  said  car,  and 
also  notiiied  him  that  the  peaches  would 
thereafter  be  at  the  risk  of  the  company ; 
that  tbe  agent  of  tbe  defendant  then 
agreed  to  ship  said  car  by  rail  to  New  York, 
and  promised  that  it  would  arrive  there 
by  rail  as  early  as  it  would  have  done  If  it 
bad  been  carried  to  Savannah  and  thence 
to  New  York  by  steamer.  This  they  con- 
sented to,  but  Informed  tbe  agent  that  it 
would  be  at  the  company's  risk;  that  tbey 
would  not  release  it  from  any  damage 
which  tbey  might  sustain  by  reason  of  its 
non-compliance  with  the  original  con^ 
tract.  They  further  alleged  that  if  tbe 
company  had  complied  with  the  original 
contract  the  peaches  would  have  arrived 
in  New  York  on  Thursday,  tbe  Z7th  of 
June,  and  that  on  that  day  said  peaches 
were  worth  in  that  market  from  f5.60  to 
96  per  bushel ;  that  Instead  of  tbe  peaches 
arriving  on  Thursday,  the  27tb,  as  prom- 
ised by  tbe  agent,  on  account  of  the  negli- 
Itent  delays  ot  the  company  and  its  agents 
they  did  not  arrive  until  Saturday,  the 
29th,  too  late  to  be  placed  on  tbe  market 
ot  that  day ;  that  on  account  ot  said  negli- 


Digitized  by 


Google 


1018 


SOUTHEASTEB^r  BBPOBTEB,  Vol.  12. 


(Gfu 


gent  delays  the  peaches  were  badly  dam- 
aKed,  and  were  not  worth  more  than  f  1.80 
per  bushel;  that  on  account  of  this  dam- 
age to  the  peaches,  caused  by  the  neg- 
ligence ot  the  company,  the  plaintiffs  were 
damaged  $914.50.  The  defendant  denied 
that  it  made  any  contract  with  the  plain- 
tiffs to  ship  the  car-load  of  peaches  to  New 
York ;  that  its  only  contract  was  to  fur- 
nish them  a  car,  and  carry  it  to  Summer- 
field;  that  noliiing  was' said  by  the  plaln- 
tilfs  as  to  where  the  car  was  to  go  or  when 
it  was  to  go.  It  also  denied  that  it  made 
any  contract  or  agreement  with  them  to 
forward  the  car  by  all-rail  routefromSnm- 
merfleld  to  New  York,  but  only  agreed 
to  forward  It  to  Atlanta,  the  terminus  of 
its  road.  Both  sides  sustained  their  alle- 
gations by  testimony,  and  the  evidence 
was  conflicting  on  every  material  point. 

1.  Upon  this  state  of  the  pleadings  and 
evidence  the  coort,  at  the  request  of  coun- 
sel for  pialntiftB,  instructed  the  Jury  that 
"if  the  Jury  ahouid  find  that  there  was  no 
contract  upon  the  subject  of  these  peaches, 
then  the  liabilit)'  of  the  defendant  would 
depend  upon  the  common  law,  which  is  to 
forward  all  freight  within  a  reasonable 
time  and  without  unreasonable  delay, 
and,  on  failure  to  do  that,  then  the  liabil- 
ity would  be  as  stated  by  counsel,— that 
is,  the  difference  between  the  price  of  the 
peaches  in  a  damageii  condition  and  the 
price  which  they  would  have  brought  if 
there  had  been  no  nnreaflonabledtday.aiid 
if  they  had  been  sold  upon  that  day ;  that 
would  be  the  difference."  The  main  ques- 
tion in  this  case,  as  we  have  shown  by 
our  statement  ot  the  pleadings,  was 
whether  a  through  contract  of  shipment 
had  been  made  between  the  parties  or 
not ;  the  one  party  claiming  that  they  had 
made  such  a  contract,  and  the  other  deny- 
ing it.  This  charge,  therefore,  took  the 
consideration  of  that  question  from  the 
Jury,  and  instructed  them,  in  substance, 
whether  a  through  contract  had  been 
made  or  not,- that  the  railroad  company 
was  liable  under  the  common  law  if  it 
tailed  to  ship  these  peaches  to  New  York 
within  a  reasonable  time.  We  do  not  nn- 
derstand  the  law  to  be  as  stated  by  the 
trial  Judge.  If  there  was  no  contract  for 
delivery  of  the  goods  in  the  city  of  New 
York,  as  claimed  by  the  railroad  com- 
pany, then  this  common-law  liability 
would  be  to  deliver  the  peaches  in  good  or- 
der at  either  of  its  termini  to  the  connect- 
ing carrier  within  a  reasonable  time.  It 
could  deliver  them  either  at  Savannah  to 
the  Ocean  Steam-Ship  Company,  or  at 
Atlanta  to  a  connecting  railroad  com- 
pany; and  if  it  delivered  them  at  either 
place  In  good  order,  and  in  due  time,  then 
its  liability  ceased.  If,  however,  there 
was  a  contract  by  the  railroad  company 
to  deliver  the  peaches  in  New  York,  and 
it  failed  to  do  so  within  a  reasonable  time, 
and  the  peaches  were  damaged  thereby, 
the  shippers  would  be  entitled  to  recover 
such  damages  as  tbey  sustained  from  the 
unreasonable  delay;  and  this  would  be 
true  whether  the  shipment  was  to  be  made 
by  way  of  Savannah  or  by  way  of  Atlan- 
ta. We  think,  therefore,  that  the  excep- 
tion made  to  the  charge  in  the  thirteenth 
ground,  as  above  set  out,  was  well  taken, 


and  entitles  the  plaintiff  in  error  to  a  new 
trial,  because  the  main  issue  made  by  the 
pleadings  was  taken  from  the  jury  by  this 
charge. 

2.  As  to  the  admiBSibility  ot  certain  evi- 
dence which  was  objected  to  b^ore  the 
trial  court  and  admitted,  it  is  perhaps 
necessary  for  us  to  express  an  opinion,  as 
doubtless  the  same  evidence  will  be  offered 
on  the  next  trial.  We  do  not  think  It  -vras 
error  to  admit  the  evidence  of  Everett, 
wherein  he  stated  what  experience  he  had 
had  in  shipping  peaches,  which  is  com- 
plained ot  in  the  first  ground  of  the  mo- 
tion. That  evidence  would  likely  throw 
light  upon  the  question  whether  be  made 
the  contract  with  the  agent  ot  the  com- 
pany to  ship  the  peaches  by  way  of  Savan- 
nah and  thence  by  the  steamer,  because  be 
testified  that  experience  taught  hini  that 
that  was  a  better  way  of  shipping  peaches 
than  by  ail-rail  route,  as  they  were  not 
Jostled  or  Jolted  so  much.  Everett  Insist- 
ing in  his  testimony  that  he  made  the  cH>n- 
tract  to  ship  by  steamer,  and  the  ag;ent 
denying  it,  this  evidence  might  throw 
some  light  upon  the  question  before  the 
Jnry. 

S.  The  plaintiff  in  error  also  complains 
in  the  second  and  sixteenth  aroands  of 
the  motion  that  the  court  erred  in  admit- 
ting the  testimony  of  Skellie  as  to  certain 
sayings  of  Rnglerth,  the  agent  ot  the  com- 
pany, on  the  ground  that  they  were  dec- 
larations of  the  agent  about  a  past  trans- 
action, and.  were  not  admissible  as  part 
ot  the  rea  gesUe,  and  were  not  admissible 
for  the  purpose  of  impeaching  the  testi- 
mony of  Englerth.  The  record  discloses 
the  tact  that  the  defendant  company  had 
sued  out  Interrogatories  tor  Englnrth, 
agent,  and  had  asked  him  aboot  the  con- 
versation which  he  had  with  Skdlle  the 
night  after  the  company  had  tailed  to 
bring  the  car  away  from  Summerfield. 
This  testimoby  of  Skellie  seems  to  have 
been  in  rebuttal  of  the  answers  given  bv 
Englerth  to  his  interrogatories, and  seenis 
to  ufl  to  have  been  admlBsible  for  that 
purpose.  It  was  admissible  to  contradict 
Englerth's  testimony  in  regard  to  the  con- 
versation between  him  and  Skellie  on  that 
occasion.  It  was  claimed,  however,  in  the 
argument  by  counsel  tor  the  plaintiff  Id 
error,  that  it  was  inadmissible  on  the 
ground  that  Englerth  was  simply  the 
agent  of  the  company, and  any  admissions 
that  he  might  make  In  regard  to  transac- 
tions which  were  past  were  inadmissible. 
That  is  generally  true,  but  under  the  cir- 
cumstances of  this  case  we  think  the 
agent's  admissions  were  admissible,  when 
applied  to  by  the  other  party,  and  a  de- 
mand made  upon  him  for  the  reasons  of 
the  non-compliance  by  the  company  with 
the  contract  which  he  had  made.  We 
think  that  any  representations  made  by 
him  under  these  circumstances  would  be 
admissible  against  the  company.  The 
shippers  claim  that  the  agent  had  prom- 
ised to  stop  the  down  freight  at  4  o'clock 
in  the  afternoon,  and  take  up  this  car- 
load of  peaches  and  carry  it  to  Savannah. 
The  train  did  not  stop  and  take  it  ap. 
and  they  demanded  to  know  of  the  agent 
why  it  did  nut  do  so.  The  transaction 
was  not  closed,  but  was  In  progress,  and 
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anything  that  the  agent  aaid  in  ansWer 
to  this  demand  we  think  woald  be  ad- 
missible; and  this  is  especially  so  when  it 
appears  that  the  agent  telegraphed  to 
Skellle  at  Fort  Valley  to  come  to  Macon 
tor  the  purpose  of  seeing  him  in  regard  to 
the  matter.  As  Englertb  represented  the 
company  in  the  shipment  of  this  freight, 
he  was  the  proper  person  to  apply  to  tor 
an  explanation  of  the  delay.  In  giving 
snch  an  explanation,  he  would  be  acting 
in  the  line  of  his  daty,  and  within  the 
scope  of  bis  authority.  Furthermore,  ac- 
cording  to  the  plaintiffs'  theory,  the 
transaction  undertaken  by  the  company 
was  to  get  the  peaches  to  New  fork,  and 
this  can  hardly  be  said  to  have  been  com- 

Seted  before  the  car  was  mored.  Ample 
ithorlty  shows  that  the  agent's  admls- 
>n  was  properly  received  in  evidence. 
Klrkstall  Brewing  Co.  r.  Fornees  By.  Co., 
tj.  R.  9  Q.  B.  468;  McCotter  v.  Hooker.  8 
N.  T.  501 ;  Cnrtls  v.  Railroad  Co..  48  Barb. 
148;  Plerson  v.  Bank,  77  N.  Y.  304;  Morse 
V.  Railroad,  6  Gray,  430;  Lane  v.  Rail- 
road Co.,  112  Mass.  455;  Green  v.  Railroad 
Co.,  128  Mass.  221 ;  Railroad  Co.  ▼.  Camp- 
bell ,  86  Ohio  St.  659.  This  holding  does  not 
conflict  with  that  in  Evans  v.  Railroad 
Co.,  66  Ga.  486,  where  there  was  no  proof 
that  the  agent  had  any  authority,  or 
that  it  was  any  of  his  business  to  make 
the  Indorsement  which  was  offered  in  evi- 
dence. The  same  distinction  may  be  made 
against  the  case  of  Railway  Co.  y.  WillU, 
18  C.  B.  (N.  S.)  748.  See  Klrkstall  Brew- 
ing Co.  V.  Fumess  Ry.  Co.,  supra. 

4.  The  fourth  ground  complains  that  the 
court  erred  In  admitting  certain  answers 
of  Rumph  to  Interrogatories  propounded 
to  him.  Rumph  was  asked  what  the  price 
of  Rivers  peaches  was  in  New  York  on  the 
27th  and  28tb  (rf  June,  1889.  He  answered 
that  they  sold  in  New  York  on  those  days 
at  fonr  dollars  for  three-quarter  bushel 
carriers.  He  also  answered  that  be  sold 
Rivers  peaches  on  the  28thf  or  four  dollars 
for  three-quarter  bushel  carriers,  and 
that  they  were  shipped  by  ice-car  to  8a- 
Tannah ;  thence  by  refrigerator  on  steamer 
to  New  York.  On  his  cross-examination 
be  said  he  was  not  in  New  York  on  or 
about  that  time.  He  could  not  swear 
what  the  market  value  of  Rivers  peaches 
was  at  that  time,  only  by  account  of  sales 
with  check  to  balance.  It  also  appeared 
in  his  testimony  that  he  had  been  in  the 
bndlnesB  of  shipping  fruit  to  New  York  for 
IB  or  20  years,  and  that  in  the  fruit  season 
be  received  dally  quotations  from  dealers 
in  New  York  by  telegrams  and  ctrcnlars, 
and  received  accounts  of  sales  of  fruit 
wbicb  he  had  shipped.  This  testimony 
was  objected  to  upon  the  ground  that  It 
was  hearsay;  that  the  witness  could  not 
testify  from  his  own  knowledge,  but  only 
from  hearsay.  We  have  g^ven  consider- 
able time  to  tbeconsideration  uf  thisques- 
tion,  and  find  the  authorities  hold  that 
the  testimony  is  admissible.  Wharton 
says:  "As  value.  In  its  business  sense, 
consists  largely  of  the  opinion  of  persons 
familiar  with  a  market,  and  as  these  opin- 
ions are  made  up  in  a  measure  of  what  is 
said  by  others,  hearsay  Is  a  primary  evi- 
dence of  value.  In  proving  value,  there- 
fore. It  is  admissible  to  resort  to  hearsay." 


1  Wbart.  Ev.  S  255.  The  same  is  true  ot 
market  value,  so  that "  it  Is  no  objection 
to  the  evidence  of  a  witness  testifying  as 
to  market  value  that  such  evidence  rests 
on  hearsay. "  Id.  {  449.  Direct  testimony 
as  to  market  value  is  In  the  nature  ot  opin- 
ion evidence,  and  necesiarily  rests  upon 
hearsay.  Any  one  possessing  sufflclent 
knowledge  or  Information  may  express 
his  opinion.  It  seems  that  the  witness 
need  not  be  an  expert  or  a  dealer  In  the 
articles  In  question,  but  may  testify  as  to 
their  market  value  it  be  has  bad  ample  op- 
portunity for  forming  a  correct  opinion. 
Thatcher  v.  Kaucher,  2  Colo.  698:  Lush  v. 
Druse,  4  Wend.  818.  But  where  the  wit- 
ness Is  a  dealer  In  the  things  whose  mar- 
ket value  Is  in  question,  and  has  had  spe- 
cial opportunities  for  forming  a  correct 
opinion,  his  testimony  is  admissiblA  as  ex- 
pert evidence.  Lawson.  Exp.  Ev.  489 ;  Al- 
fonso V.  U.  S.,  2  Story,  421.  The  tact  that 
the  witness  resides  at  a  distance  from  the 
market  makes  no  difference,  provided  he 
becomes  acquainted  in  the  course  of  busi- 
ness with  the  market  value  of  which  he 
speaks.  Indeed,  we  could  find  no  case 
holding  that  a  dealer  in  certain  articles, 
who  received  daily  quotations  from  and 
made  sales  in  a  distant  city,eould  not  tes- 
tify as  to  the  market  value  ot  those  ar- 
ticles at  that  place,  although  be  was  not 
a  resident  thereof,  and  was  not  there  at 
the  time  inquired  about.  The  large  ma- 
jority of  authorities  put  the  admissibility 
ot  such  evldenee  upon  the  ground  that  the 
witness  is  an  expert,  because  ot  being  a 
dealer  in  the  articles  and  receiving  quota- 
tion or  reports  in  the  regular  course  of 
business  from  dealers  In  the  distant  place. 
Alfonso  V.  U.  S.,  supra;  Brackett  v.  Edg- 
erton,  14  Minn.  174,  (Gil.  184;)  Laurent 
v.Vaugbn,  80Vt.90;  Whitney  v.  Thacher. 
117  Mass.  528.  See,  also.  Draper  v.  Sax- 
ton,  118  Mass.  428:  Noonan  v.  Haley,  22^ 
Wis.  27 ;  Fennetsteln's  Champagne,  8  Wall. 
145;  Cliquot's  Champagne,  Id.  114;  Cases 
of  Champagne,  1  Ben.  241.  Other  author- 
ities hold  that,  while  it  is  hearsay  testi- 
mony, It  is  admissible  under  an  exception 
to  the  general  rule  excluding  hearsay,  aa 
In  cases  of  pedigree,  etc.  Smith  v.  Rail- 
road Co.,  68  N.  C.  107.  But,  whether  it  is 
hearsay  or  expert  testimony,  they  all  agree 
in  holding  it  admissible. 

5.  Ot  course,  if  tbis  testimony  ot  Rumph, 
who  was  not  a  resident  of  New  York,  was 
admissible,  the  testimony  of  Durilng,  who 
was  a  resideut  of  that  city,  and  a  dealer 
in  fruit,  and  who  sold  these  peaches,  was 
likewise  admissible.  This  disposes  ot  the 
third  ground  ot  the  motion,  wherein  It  1» 
claimed  that  the  court  erred  In  admitting 
Dnrling's  testimony. 

6.  The  fifteenth  ground  ot  the  motion 
complains  that  the  court  erred  in  refusing 
the  request  of  the  company  to  churge  as 
follows:  "In  case  they,  the  jury,  should 
be  of  the  opinion  that  the  defendant  re- 
ceived Instructions  from  the  plalatiffs  as 
to  the  time  when  thecarwastobeshipped 
or  forwarded  from  the  place  at  which  It 
was  loaded  with  peaches,  and  the  route 
over  which  it  was  to  be  forwarded,  and 
the  defendant  failed  to  carry  out  such  In- 
structions, and  theplaintitfHSUstalned  iuss 
in  consequence,  then  the  plalutifts  are  en- 
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titled  to  recoyer  only  what  tbty  paid  for 
the  peachea,— such  oth?r  loss  as  the  proof 
flhowe  that  they  sustained  in  eonseqoence 
«f  such  failure  Incurred  in  and  about  the 
loading,  the  Haperlntending  or  loading, 
leas  what  they  ha  to  realised  from  theeale; 
Dot  the  profits  that  may  have  been  reaU 
iied  from  the  sale  in  New  Toric  in  case  the 
Instructions  liad  been  followed,  and  the 
fruit  delivered  earlier  in  New  York. "  There 
was  noerrorlnretusins  togivethiscbarge. 
fJnder  the  facts  ol  this  case,  it  was  not 
the  correct  rule  for  the  measure  of  dam> 
ages  in  case  the  plaintiffs  were  entitled  to 
recover.  These  questions  which  we  have 
noticed  are  the  only  material  ones  in  this 
motion  for  a  new  trial.  The  others  seem 
to  U8  immaterial,  and  if  there  be  any  er- 
rors in  the  other  charges  complained  of, 
or  In  refusals  to  charge  certain  requests, 
they  will  doubtless  be  corrected  upon  an- 
other bearing.  We  think  the  questions  to 
be  tried  by  the  Jury  in  this  case  are:  (1) 
Uld  the  plaintiffs  in  the  court  below  make 
a  through  contract  with  defendant  to 
«hip  these  peaches  toSavannah,  and  thence 
i>y  steamer  to  New  York  ?  If  they  did, 
And  defendant  failed  to  perform  its  con- 
tract, and  the  plaintiffs  were  injured tber»- 
i>y,  they  would  be  entitled  to  recover.  (3) 
Did  they  make  a  new  contract  to  ship  by 
the  all-rail  route  to  New  York?  If  they 
tnade  such  a  new  contract,  and  the  defend- 
ant damaged  them  by  an  unreasonable 
delay  on  the  route,  they  would  still  be  en- 
titled to  recover  such  damages  as  they 
may  have  sustained  by  reason  of  the  de- 
lay. If  they  made  no  new  contract,  but 
Insisted  upon  their  first  contract,  and 
simply  assented  to  the  shiproentby  the  all- 
rail  route  for  the  benefit  of  the  railroad 
company,  then  they  still  can  recover  on 
the  original  contract.  Of  course,  if  no 
through  contract  was  made  for  shipment, 
they  cannot  recover  at  all  under  these 
pleadings.    Judgment  reversed. 


Central  R.  Co.  v.  Hubbakd. 

(Supreme  Court  of  Oeorgia.    Feb.  7,  1881.) 

DaiTH  or  RAn.BOAn  Buflotb  —  Plbadixo— Prb- 
BTIMFTIOK  or  NnQuaaNox— iNBTKUOnOlCS— Vaki- 
AKCB. 

1.  A  deolaratiom  sUegiDK  that  the  plaintlft's 
faQsband,  an  employe  of  a  rsUroad  eompany,  was 
killed  by  an  engine  of  the  eompikny,  setting  forth 
each  a  statement  of  the  facts  and  ciroumstaiiceB 
connected  with  the  killing  as  did  not  of  them- 
selves negative  the  ezlstenoe  of  negligence  on  the 
part  of  the  company,  and  distinctly  averring  that 
the  deceased  was  without  fault,  and  that  the 
killing  was  caused  by  the  negligence  of  the  com- 
pany's servants  in  the  mnning  of  suoh  engine, 
was  not  demorrahle. 

2.  Whether  or  not  the  presomptlon  of  negli- 
gence, which  section  8088  of  the  Code  provides 
•hall  in  all  oases  be  against  a  railroad  company, 
has  been  removed,  is  a  question  of  fact  for  the 
Jury,  and  not  one  of  law  to  be  determined  by  the 
«ourt. 

8.  In  s  salt  against  a  railroad  company  by  a 
widow  for  the  killing  of  her  husband,  who  was 
an  employe  of  the  company,  a  requent  to  charge, 
grouping  togetber  certain  alleged  facts  tending 
to  show  negligence  on  the  part  of  the  deceased, 
«nd  instructing  the  jury  that  if  these  facts  be 
true  the  plaintiff  cannot  recover,  without  leaving 
the  ]ury  to  determine  whether  such  facts  did  or 
did  not  constitute  negligence  on  his  part,  was 
properly  refused. 


4.  Whaa  the  platatifl's  deelsiatlon  allages 

that  her  husband  was  Rilled  in  a  specified  w^ 
by  the  negligent  running  of  a  particular  train 
or  engine  of  a  railroad  company,  and  tlie  proof 
shows  that  he  was  killed  by  another  engine  of  the 
company,  and  In  a  manner  different  froin  that  al- 
leged, and  the  evidence  is  such  that,  in  any  view 
Of  ttie  case,  the  plaintUI's  right  to  recover  iav«cy 
doubtful,  a  verdiot  in  her  bvor  should  be  set 
aside. 
iSvUalnu  by  the  Court) 

Error  from  superior  court,  Bibb  county; 
MiLLKB,  Judge. 

R.  F.  Lyon,  for  plaintiff  In  error.  Dee- 
aa,a  A  Bartlett,  tor  defendant  in  error. 

LoMPKiM,  J.  1.  The  declaration  in  tfaia 
case  alleges  that  the  plain  tiff's  hnaband, 
who  was  in  the  employment  of  the  Omtr^} 
Railroad  as  a  track  band,  was  killed  Iw 
the  negligent  mnning  of  an  engine  « 
train  nf  the  company.  It  undertakes  to 
state  the  circumstances  of  the  kUiinir,  and 
the  allegations  of  the  declaration  are  not 
such  as,  of  themselves,  would  uegatlre  the 
existence  of  negligence  on  the  part  of  the 
company.  Besides,  It  dlstinctiy  alleges 
that  the  deceased  was  entirely  free  from 
fault  or  negligence,  and,  further,  that  bis 
death  was  caused  by  the  negligence  of  the 
company's  other  servants.  If  all  the  alle- 
gations In  the  declaration  are  true,  a 
cause  of  action  Is  set  forth,  and  It  was 
not  necessary  that  the  plaintiff  should 
minutely  and  In  detail  describe  every  fact 
and  circumstance  in  the  case  which  would 
tend  to  show  the  want  of  negligence  on 
the  part  of  the  deceased.  The  declaration 
was  sufficiently  full  and  accurate  to  In- 
form the  defendant  of  the  nature  of  plain- 
tiff's complaint,  and  this  Is  all  the  law  re- 
quires. 

2.  On  the  trial  the  defendant's  counsel 
requested  the  court  to  charge  as  followa: 
'*No  presumption  of  negligence  arises 
against  the  railroad  company  in  caaes  «>f 
Injuries  where  the  evidence  shows  bow 
the  injury  occurred,  and  where  all  the  facts 
Uld  circumstances  are  In  evidence  which 
resulted  in  the  injury  complained  of.  In 
such  cases,  negligence  or  no  negligence  de- 
pends on  the  facta  in  evidence,  and  not 
upon  presumption ; "  and,  further:  "No 
presumption  of  negligence  on  the  part  of 
the  defendant  can  arise,  it  the  facts  In  evt- 
denoe  show  how  the  Injury  did  happen, 
and  what  caused  it.  In  such  cases,  the 
negligence  will  depend  on  the  facts  in 
proof,  and  not  upon  the  presumption 
arising  from  any  cause. "  Section  9033  uf 
the  Code  plainly  declares  that  in  ail  caaes 
of  this  kind  the  presumption  of  negligence 
Bhaii  be  against  the  company.  The  re- 
quests quoted  are  to  the  effect  that  on  the 
trial  of  some  cases  this  presumption  shall 
not  arise,  or,  at  least,  that  It  must  not  be 
considered  by  tbe  Jury  In  arriving  at  a 
proper  verdict.  To  give  such  Instrnctiona 
to  the  Jury  would  be  to  disregard  the  plain 
meaning  of  the  statute.  It,  In  any  case, 
all  the  facts  and  circumstances  are  proved. 
It  would  still  remain  a  question  for  tbe 
Jury  to  determine  whether  or  not  tbe  l^al 
presumption  bad  been  removed,  and  this 
function  should  not  be  limited  or  taken 
from  them  by  tbe  court.  The  Idea  of  tbe 
defendant's  requests  Is  that  where  tbe 
case  has  l>een  fully  developed,  and  the  evl- 
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Hence  sbowB  exactly  what  oecuord,  then 
the  case  ebonld  be  decided  on  tbe  (acta  as 
tbey  appear,  and  wltboot  regard  to  pre- 
suniptlons;  but,  under  tbe  law,  tbe  plain- 
tiO  is  entitled  to  tbe  benefit  of  tbis  pre- 
Bumption  against  the  company.in  connec- 
tion witb  all  tbe  (acts,  in  baring  the  Jury 
anlTe  at  a  proper  conclusion.  In  otber 
words,  tbis  presumption  goes  tbrougb  the 
entire  trial,  the  question  always  being 
whether  itbas  or  bus  notbeen  remoTed  or 
rebutted  by  tbe  evidence.  Of  course,  it 
may  be  so  rebutted,  and  tbis  can  be  done 
by  evidence  introduced  by  plaintiff  as  well 
as  by  defendant;  but  the  jury,  and  they 
alone,  must  say  whether  the  presumption 
remains  or  has  been  removed,  and  it  is 
not  for  tbe  court  to  deprive  them  of  this 
right,  or  relieve  them  of  this  duty,  by  any 
instruction  given.  Again,  it  rarely,  if  ever, 
happens  that  all  tbo  facte  of  a  case  are 
brouKht  out,  and,  even  if  these  requests 
were  proper  in  a  cane  where  the  whole 
truth  had  been  developed, it  would  almost 
Invarialtly  be  a  matter  of  the  gravest 
doubt  whether  this  had  been  done,  and 
hence  it  would  most  generally  be  of  ex- 
ceedingly doubtful  propriety  and  justice 
to  apply  such  a  doctrine.  It  is  highly 
probable  that  In  another  trial  of  the  case 
now  under  consideratlun  other  facts  will 
be  made  to  appear  on  both  sides. 

8.  Except  as  to  those  things  which  the 
law  declares  shall  constitute  negligence 
pw  He,  it  Is  always  a  question  of  fact  for 
tbe  Jury,  and  not  one  of  law  for  tbe  court, 
wbether  or  not  given  conduct  or  acts  are 
negilKent.  Hence  a  request  which  grouped 
together  a  number  of  alleged  facts,  tend- 
ing to  show  negligence  on  the  part  of  an 
employe  who  had  been  Itilled  by  a  rail- 
road, and  instmeting  the  jury  that  If  these 
facts  are  proved  there  could  be  no  recov- 
n-y  against  tbe  company,  was  rightfully 
refused.  Bach  an  instruction,  if  given, 
would  have  taken  from  the  jury  the  right 
and  duty  of  saying  whether  these  particu- 
lar tacts  did  or  did  not  show  negligence, 
wblch  is  tbdr  peculiar  and  exclusive  func- 
tion in  such  cases.  If  the  request,  after  re- 
citing hypothetically  tbe  alleged  facts, 
bad  been  qualified  by  some  such  words 
as  these,  "and  if  you  further  find  that 
these  facts  showed  negligence  on  the  part 
at  the  deceased  in  the  occurrence  under  in- 
vestigatiun,"  tbe  court  might  have  given 
It,  for  tbe  jury  would  still  have  been  left 
free  to  determine  this  vital  question  for 
tbemselves;  but  without  some  sucb  quali- 
fication it  would  have  amounted,  if  the 
facts  were  as  stated,  to  the  court's  decid- 
ing this  important  question,  and  taking  it 
from  tbe  jury  altogether.  This,  of  course, 
nnderonr  system, Is  in  nocase  permissible. 

4.  The  plaintifls'  declaration  alleges,  in 
substance,   that   her  husband    was  em- 

Sloyed  as  a  track  band  by  the  Central 
ailroad  In  Its  freight-yard  at  Macon: 
that  while  employed  and  engaged  on  (me 
of  its  tracks  a  train  came  along  thereon, 
and  it  became  necessary  for  him  to  step 
from  said  track  to  avoid  that  train ;  that 
be  did  so,  and  stepped  upon  another  track 
of  defendant,  and  was  run  over  and  in- 
stantly killed  by  another  engine  and  train 
of  defendant  upon  the  latter  track.  The 
proof  showed  conclusively  that  deceased 


was  walking  along  a  track  of  the  rail- 
road, and  a  freight  engine,  to  which  no 
train  was  attached,  came  along  behind 
him  on  that  track,  and  ran  over  and  kille<t 
him,  and  that  he  did  nut,  in  an  effort  to 
avoid  said  engine,  step  off  said  track  and 
get  killed  by  an  engine  and  train  on  an- 
other track.  Evidence  showing  that  the 
deceased  was  killed  by  a  different  engine, 
and  in  a  different  manner,  from  that  al- 
leged, was  admitted  without  objection. 
There  being,  then,  a  variance  between  the 
declaration  and  the  proof  as  to  the  cir- 
cumstances of  tbe  killing,  and  tbe  evi- 
dence, as  stated,  having  been  admitted 
without  objectiou,  tbe  question  is  pre- 
sented wbether  or  not  a  verdict  in  plain- 
tiff's favor,  based  on  proof  not  making  a 
c^se  strictly  covered  by  tbe  allegation» 
of  the  declaration,  should  stand.  As  ruled 
in  the  fourth  head-note,  we  are  all  agi«ed 
that  in  a  cuse  like  this,  where  the  right  to 
recoveris.ln  anyevent,donbtful,the  plain- 
tiff should  be  required  to  make  bis  proof 
correspond  strictly  witb  bin  allegations. 
That  is  to  say,  in  a  doubtful  case,  the  de- 
fendant is  entitled  to  all  his  legal  rights, 
and,  accordingly,  to  be  accurately  informed 
by  the  declaration  upon  precisely  what 
state  of  facts,  and  for  what  kind  of  negli- 
gence, the  plaintiff  seeks  to  make  it  liable. 
If  the  plaintiff's  right  to  recover  was  plain 
and  manifest,  the  rule  need  not  be  so  rig- 
idly enforced.  Speaking  for  myself  only, 
I  am  strongly  inclined  to  bold  that  the- 
plaintiff  should  not  be  allowed  to  recover 
in  any  case,no  matter  bowstiong  tbe  jns- 
tice  of  it  may  be.  npon  a  state  of  facts  not 
alleged  In  bis  dedaratlon.  In  the  first 
place,  every  porson  should,  if  possible,  un- 
derstand bis  rights,  and  know  what  his 
cause  of  complaint  is,  before  bringing 
suit,  and  in  most  cases  this  can  be  easily 
accomplished.  Where  this  cannot  be  done, 
our  liberal  Iswof  amendment  atany stage 
of  the  proceedings,  before  verdict,  s^vea 
ample  opportunity  to  make  his  dedara- 
tlon fit  the  exigencies  of  the  testimony. 
Beyond  doubt,  many  decisions,  both  of 
this  and  other  courts,  may  be  found  where 
verdicts  have  been  allowed  to  stand,  not- 
withstanding variations  between  the  alle- 
gata an6  the  probata.  For  instance,  in  the 
case  of  Haiman  v.  Moses,  89  Ga.  708,  wblcb 
as  a  suit  by  attorneys  at  law  to  recover 
the  sum  of  f 2,600  for  "professional  serv- 
ices, "  evidence  was  admitted  on  the  trial,, 
without  objection,  tending  to  show  that 
the  plalntlffli  were  also  entitled  to  a  re- 
tainer of  $250,  although  therewasnocount 
or  item  in  tbe  declaration  claiming  sucb 
retainer.  Tbe  verdict  being  tor  a  little 
more  than  one-half  of  the  f  2,600  saed  for, 
tbe  court  held  that  a  new  trial  ought  not 
to  be  granted,  on  tbe  ground  that  tbe  alle- 
gations and  the  proofdid  not  correspond. 
It  is  apparent  in  tbis  case  that  the  amount 
actually  recovered  was  strictly  within  tbe 
cause  of  action  set  forth,  and  It  the  evi- 
dence as  to  the  retainer,  which  was  sim- 
ply irrelevant,  was  cnlculated  to  Injure  tbe 
defendants,  they  might  easily  baveprotect- 
ed  tbems^res  by  objecting  to  it  when  of- 
fered. Again,  in  the  case  of  Field  v.  Mar^ 
tin,  49  6a.  268,  a  recovery  in  favor  of  Field 
was  sustained,  although  it  appeared  that 
his  only  right  to  recover  was  as  snrvf' 
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«tc.  In  point  of  tact,  however,  FItdd  was 
sarvivor,  though  not  bo  described  In  the 
declaration,  and  the  proof  showed  that 
be  was  such  snrviror.  The  right  person, 
therefore,  recovered  the  verdict;  and  al- 
thongb,  on  the  trial,  the  proof  showing 
Chat  he  was  survivor  would  not  have  been 
admitted  U  challenged,  yet,  as  no  objection 
was  made  to  It,  this  court  allowed  the  ver- 
dict to  stand.  In  the  case  of  Howard  v. 
Barrett,  62  Oa.  16,  the  pleadings  did  riot 
present  the  whole  Issue  covered  by  the  ver- 
dict and  Judgment,  but  there  was  no  re- 
covery upon  a  state  of  facts  entirely  dif- 
ferent from  those  alleged  In  the  declara- 
tion,  and,  as  the  case  Intended  to  be  stat- 
ed was  fully  made  oat  by  the  evidence 
without  objection.  It  was  held  that,  after 
verdict,  it  was  too  late  for  the  losing  par- 
ty to  make  the  defective  pleadings  the 
ground  of  a  motion  for  a  new  trial.  In 
Bailroad  Co.  v.  Barber,  71  Ga.  648,  Chief 
Justice  Jackson  said :  "Though  the  decla- 
ration may  allege  certain  apeclflcatlons  of 
negligence  by  the  servants  of  the  compa- 
ny, yet,  it  proof  be  allowed  to  go  to  the 
Jni7  without  objection,  ontslde  of  those 
alleged,  we  hardly  think  that  the  plaintiff 
should  be  held  strictly  to  the  aHegata,  no 
objection  having  been  made  to  the  admis- 
sion of  the  evidence  and  no  motion  to  rule 
it  out."  The  point  now  being  discussed, 
however,  was  not  strictly  ruled,  and  it  Is 
iuferablefrom  an  examination  of  that  case 
that  the  additional  evidence  merely  sup- 
plemented the  plaintiff's  main  case  as 
made,  and  did  not  make  a  case  of  an  alto- 

gitber  different  kind  of  negligence.  This 
,  doubtless,  the  Idea  npon  which  some  of 
the  cases  above  dted,  and  many  others, 
have  been  ruled.  In  Harris  v.  Railroad, 
78  Oa.  635, 8  8.  K.  Rep.  856,  where  the  cause 
of  action  was  the  homicide  of  the  plain- 
tiff's husband, alleged  to  have  been  caused 
by  the  negligent  running  of  the  defend- 
ant's train,  the  declaration  set  forth  spe- 
cific acts  of  negligence,  and  the  manner  nf 
causing  the  death ;  but,  when  the  proof 
showed  that  the  deceased  was  killed  in  a 
different  manner  from  that  alleged,  it  was 
held  that,  daring  the  progress  of  the  trial, 
ammdments  might  be  made  to  adapt  the 
pleadings  to  the  evidence,  and  this  is  ex- 
actly what  might  have  been  done  in  the 
present  case.  The  case  of  Railroad  Co.  v. 
Oaks,  62  6a.  410,  is  precisely  in  point.  The 
fifth  head-note  Is  as  follows:  "In  a  suic 
against  a  railroad  company  by  a  widow 
(or  the  homicide  of  her  hasband,  when  the 
declaration  alleged  a  particular  act  of  neg- 
ligence on  the  part  of  the  company  as  the 
cause  of  the  homicide.  It  was  error  in  the 
court  to  refuse  to  charge  that  proof  of 
other  acts  of  negligence  will  not  authorise 
a  recovery  unless  the  jury  be  satisfied  from 
the  evidence  that  the  negligence  charged 
has  been  proven."  In  commenting  upon 
this  point,  Justice  McCat  said,  on  page 
416:  "Our  law  requirea  a  plaintiff  plainly 
and  distinctly  to  set  forth  his  cause  of  ac- 
tion; and.  If  one  bring  a  suit  based  on  one 
set  of  facts.  It  Is  obviously  unfair  to  per^ 
mlthlm  to  recover  on  another  dropped 
out  Incidentally,  and  perhaps  by  way  of 
defense.  The  right  to  amend  is  very  broad, 
and.  If  parties  desire  to  modify  their  cases, 
tt  Is  unfair  to  do  so  In  a  speech  to  the 


jury.  HoEBwas  a  definite  act  of  negligence 
stated  and  relied  on  in  the  declaration. 
That  other  acta  bearing  that  designation 
dropped  out  In  the  proof  did  not  makeont 
the  case,  and  the  court  should  have 
charged  as  requeiited.'^  The  question  arose 
there  upon  a  refusal  by  thecourt  to  charge 
that  proof  of  acts  of  negligence  other  than 
those  alleged  would  not  authorise  a  re- 
covery;  and  because  of  this  refusal  a  new 
trial  was  granted,  showing  that,  in  the 
opinion  of  the  court,  the  plaintiff  ought 
tn  have  been  held  to  proof  of  the  case  made 
by  tbe  declaration.  Again,  in  the  case  of 
Banking  Co.  v.  Nash,  81  Ga.  680, 7  8.  E.  Rep. 
808,  a  new  trial  was  not  granted  simply 
on  account  of  a  charge  by  tbe  court  which 
seemed  to  authorise  a  recovery  upon  proof 
of  acts  of  negligence  not  charged  In  the 
declaration,  it  appearing,  upon  examina- 
tion, that  this  Impression  was  not  intend- 
ed to  be  conveyed  by  the  court  to  the  Jury ; 
and,  taking  the  entire  charge  together,  tbe 
evident  meaning  of  thecourt  was  "that 
plaintiff  could  not  recover  except  upon 
proof  of  the  sjieciflc  allegations  in  the  dec- 
laration. " 

Tbe  rule  I  am  now  seeking  to  establish 
is  sustained  by  the  ruling  of  this  court  in 
Mayor  v.  Wilson,  82  Ga.  au6, 9  S.  E.  Bep. 
17,  where  it  was  held  that,  in  an  action 
against  the  city  for  injuries  alleged  to 
have  been  sustained  by  stepping  into  a 
hole  in  a  bridge,  and  the  proof  showed 
that  the  plaintiff  was  not  injured  by  a  de- 
fective bridge,  but  by  stepping  Into  a  hole 
In  a  sewer,  a  verdict  for  the  plaintiff  coald 
not  be  sustained,  for  the  reason  that  tbe 
recovery  was  on  a  state  of  facts  dlffermt 
from  those  alleged  in  the  declaration.  A 
very  strong  case  upon  tbe  line  now  being 
pursued  is  that  of  Railway  Co.  v.  Tomp- 
kins, 88  Gk.  769, 10  8.  £.  Rep.  856.  In  that 
case  the  negligence  alleged  against  the 
company  was  "in  not  having  a  key  placed 
In  the  bolt  which  fastened  the  tender  to 
the  engine, "  In  consequence  of  which  a  fire- 
man was  injured.  The  proof  showed  that 
the  bolt  was  not  long  enough  to  go 
through  the  place  In  which  It  was  Intended 
to  work  so  that  It  could  be  "keyed,"  and 
upon  these  facts  this  court  held  that  the 
variance  between  the  declaration  and  the 
proof  was  fatal,  and  reversed  the  Judg- 
ment of  the  court  below  in  refusii^  to 
grant  the  defendant  a  new  trial,  upon 
the  particular  tacts  of  this  case,  the  ruling 
certainly  went  a  considerable  length,  but, 
whether  It  went  too  far  or  not.  the  prin- 
ciple on  which  it  was  based  was  that  the 
plaintiff  mast  prove  the  case  made  by  his 
declaration  In  order  to  be  entitled  to  re- 
cover. In  the  case  of  Banking  Go.  v. 
Avant,  80  Ga.  196,  6  S.  B.  Rep.  78,  the 
plaintiff  claimed  damages  alleged  to  have 
been  occasioned  by  reason  of  the  defend- 
ant's fnilure  to  dell  vercertaln  car-loads  of 
melons  at  Indianapolis,  the  point  of  ship- 
ment, within  a  certain  time.  On  the  trial 
he  sought  to  make  the  company  liable  for 
patting  the  melons  In  damaged  and  on- 
safto  cars,  in  consequence  of  which  tb«iy 
were  injured.  This  court  held  that  this 
was  an  attempt  to  change  the  issue  made 
by  the  plaintiff  in  his  declaration,  and, 
commenting  thereon.  Justice  Simmons 
(page  198,   80    Ga.,   and   page  79,  6  S. 
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E.  Bep.)  Baya:  "When  a  plalntiS  brings 
a  suit  for  damages,  alleging  that  the  de- 
fendant ha6  Injured  and  damaged  him  by 
failing  to  deliver  certain  property  at  a 
certain  place,  he  has  no  right  to  change 
the  ISBoe  on  trial,  and  claim  damages  on 
another  and  different  canse  of  action, 
witboot  an  amendment  to  the  pleadings. 
In  the  case  now  nnder  consideration,  so 
far  as  thia  coart  la  informed,  no  amend- 
ment was  made  to  bring  the  plaintifTs 
proof  into  conslsteDcy  with  her  declara- 
tion. The  record  doea  show  that  an 
amendment  of  some  kind  was  made,  hot, 
as  it  is  not  sent  up,  we  cannot  consider  it. 
In  view  of  the  rulings  above  cited,  it 
wonld  seem  to  be  the  better  practice  to  re- 
4inire  plaintiffs  to  mabe  out  their  cases,  at 
least  Bobstantially,  as  laid,  and  this  rnle 
should  not  be  too  much  relaxed  becausede- 
fendants  do  not  al  ways  object  to  the  admis- 
sion of  irrelevant  testimony  on  the  trial. 
One  good  reason  for  failure  to  object  may 
be  that  such  testimony.  If  given  only  its 
real  value,  would  be  harmless.  I  have  ox- 
pressed  the  foregoing  views  with  some 
diffidence,  because  I  am  aware  of  the  con- 
flict in  the  authorities  upon  this  subject, 
and  because,  further,  I  fully  appreciate  the 
difficulty,  of  making  and  stating  an  un- 
bending and  inflexible  rule  that  would  fit 
all  cases.  The  facts  of  each  case  are  so 
essentially  different  from  those  of  most 
other  cases  that  it  often  becomes  a  very 
nice  question  when  the  variance  between 
tbe  allegationB  and  the  proof  is  sufficient 
to  defeat  a  recovery.  This  very  difficulty, 
doabtlesB,  has  much  to  do  with  the  con- 
flleting  views  and  rulings  entertained  in 
this  class  of  cases.  To  tbe  extent  this 
«oort  has  ruled  in  the  present  case  there 
«an  be  no  doubt,  I  think,  of  its  safety,  and 
it  is  clear  that  more  accuracy  and  care  in 
preparing  declarations  and  pleas  would  be 
a  decided  step  towards  a  safer  and  better 
practice.    Judgment  reversed. 


PETTlaREW  V.  BBVU 

iSupnme  Court  cf  South  CaroUna.    ICaroh  19, 
1891.) 

ScBOOi.  ComnssioHSBS— Elbotiohs— Tm  or 

HOLDINO— COHTSBTS. 

1.  TTnder  Const.  S.  C.  art  10,  |  8,  providing 
that  "there  sliall  be  elected  biennially  in  each 
<x>nntj  •  •  •  one  sohool  oommiasioner,  said 
oommiaslcmerB  to  oonstitote  a  state  board  of  odn- 
oatlon, "  a  school  oommlssioner  is  a  state  officer, 
and  his  election  is  governed  by  article  14^  f  10, 
-declaring  that  "all  state  oflksers"  shall  be  elected 
at  the  time  provided  for  elections  to  the  general 
assembly;  and  where,  upon  the  establishment  of 
a  new  ooonty,  a  commissioner  was  elected  a  year 
before  the  assembly  elections,  and  accepted  a 
-oommisslon  "to  contlnQe  ot  force  until  the  next 
seneral  election, "  he  could  not  hold  ofSoe  after 
Els  snocesaor,  elected  at  sooh  general  election, 
had  qoallfled. 

a.  The  commissioner  was  a  candidate,  and 
did  not  contest  the  election  before  the  state  board 
«f  canvassers.  Held,  that  the  board  was  the 
tribunal  ot  last  reeort,  and  the  commissi  oner  was 
Ixmnd  by  its  decisions. 

Appeal  from  common  pleas  circuit  court 
■of  I^orence  county. 

E.  Keltb  Dargan,  for  plaintiff.  E.  B, 
Sagadale,  fur  defendant. 


MoOowAN,  J.  This  was  a  case  agreed 
upon  in  a  controversy  to  tbe  supreme 
court  without  action :  "J.  Edward  Petti- 
grrew  claims  tu  have  been  duly  elected,  ac- 
cording to  law,  to  the  office  of  school  eom- 
misslnner  for  the  county  of  Florence,  In 
tbe  said  state,  and  to  be  entitled  to  enter 
forthwith  upon  the  poBsesslon  and  exer- 
cise of  said  office.  Thomas  E.  Bell  resists 
said  claim.  Tbe  following  are  tbe  facts 
upon,  which  the  said  controversy  depends: 
In  accordance  with  tbe  provisions  of  sec- 
tion 8 .  of  an  act  of  the  general  assembly 
entitled  'An  act  to  establish  a  new  Judicial 
and  election  county.  *  ■  *  to  be  known 
as''Flor3nce  County,"*  approved  Decem- 
ber 22, 1888,  (Acts  1888,  p.  171,)  Thos.  £. Bell 
W{i8  elected  acfaool  com missloner  of  Flor* 
ence  county  at  an  election  held  on  the  6th 
day  of  November,  1889,  and  was  commis- 
sioned by  the  govemorlnaccordance there* 
with;  the  commission  reading:  'Thiscom- 
mlBsion  to  continue  of  force  until  the  next 
general  election.'  J.  Edward  Pettigrew 
and  Thomas  E.  Bell  were  both  candidataa 
for  school  commissioner  in  Florence  coun- 
ty, and  were  nominated  and  voted  for  as 
opposingcandidates  at  the  general  electioa 

held  on  the day  of  NoTi*mber,  1890. 

Pettigrew  received  a  majority  ot  all  the 
votes  cast  for  said  office,  and  was  declared 
duly  elected  school  commissioner  of  Flor- 
encecounty  by  tbe  board  of  state  canvass- 
ers, Bell  making  no  contest  or  protest.  On 
the  let  day  of  January,  1891,  the  said  Pet- 
tigrew, having  been  duly  qualified  for  tbe 
said  office,  made  demand  upon  the  said 
Bell  for  the  possesBlon  of  said  office,  and 
tbe  demand  was  refused  by  the  said  Bell, 
on  the  gtound  tbat  he  was  eotitlad  to 
hold  said  office  by  virtue  of  his  election 
thereto  in  1889  for  tbe  term  of  two  years 
next  thereafter ;  that  Is  to  say,  until  tbe 
expiration  of  the  present  year,— until  No- 
vember 5, 1891.  The  question  submitted 
to  the  court  is  as  follows :  Is  Thomas  E. 
Bell  entitled  to  hold  the  office  of  school 
commissioner  ot  Florence  county  for  and 
during  tbe  present  year?  It  tbe  question 
Bubiuitted  be  answered  In  tbe  affirmative. 
Judgment  is  to  be  rendered  in  favor  of  tbe 
defendant;  if  In  the  negative.  In  favor  ot 
tbe  plaintiff." 

T^e  school  commissioner  is  a  state  offi- 
cer. "There  shall  be  elected  biennially  in 
oach  county,  by  tbe  qualified  eleotors 
thereof,  one  school  commissioner,  said 
commlBsioners  to  constitute  a  state 
board  of  education. "  Section  2,  art.  10, 
Const.  In  Williman  v.  Ostendori,  MS., 
filed  February,  1877  .^  this  court  said :  "  We 
hold  tbat  it  was  the  intention  of  section 
10,  art.  14,  ot  tbe  constitution  to  have  all 
officers  in  the  stats  proper  to  t>e  voted  for 
at  a  general  election  chosen  at  one  elec> 
tiou,  which  should  take  place  at  the  same 
time  as  tbe  election  for  members  of  tbe 
general  assembly:  and  tbat  the  expres- 
sion 'state  officers,'  as  there  used,  Ib  not 
only  intended  to  be  employed  as  desig- 
nating  any  particular  officers  of  the  state, 
but  as  equivalent  of  officers  in  the  state; 
that  last-named  expression  ha.ving  by 
the  constitution  been  applied  to  all  officers 
proper  to  be  commissioned  by  the  gov- 


'Not  reported. 
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emor,  wblcb  woald  indade  the  offlces  of 
BberiOand  clerk  of  conn  ties."  This  case 
was  approved  In  State  v.  Slms.lSS.C.  463. 
We  think,  theretore,  that  according  to  the 
decided  caaoa  the  school  commlisioner  Is 
a  Htate  officer,  and  that  the  constitution 
fixes  the  day  for  his  elpction.  Hlscommis- 
slon  limita  his  term  to  the  next  general 
election,  an<t,  having  been  a  candidate 
for  the  office  at  that  time,  It  would  seem 
that  be  accepted  it  for  one  year  only. 

Pettlgrew  bas  been  declared  duly  elected 
by  the  state  board  of  canvassers.  The 
state  board  of  canvassers  is  a  tribunal  of 
last  resort,  and  from  its  determination  of 
this  election  no  appeal  is  allowed  by  law. 
Ex  pai-te  Whipper,  8*2  8.  C.  6, 10  S.  E.  Rep. 
679;  Whipper v.Talblrd, 328. CI ;i  Exparte 
Mackey,  15  8.  C.  822-333.  Here  no  contest 
was  made  before  the  managers  and  none 
before  the  state  board  of  canvassers,  and, 
it  Bell'a  claim  be  heard  by  this  court,  the 
effect  of  it  would  be  to  substitute  tbia 
court  for  a  tribunal  appointed  by  the  law 
to  decide.  Bell  was  a  candidate,  and  ran 
in  opposition  to  Pettisrew,  and  was  vot- 
ed for  as  school  commissioner  in  the  gen- 
eral election  of  1890,  and  is  bound  by  the 
decision  of  the  board  of  state  can  vassers. 
The  Judgment  of  this  court  as  to  Thomas 
E.  Bell  being  entitled  to  hold  tbe  office  of 
■cbool  commimioner  in  the  county  of 
Florence,  8.  C,  during  tbe  present  year  la 
to  tbe  negative,  and  in  favor  of  tbe  plain- 
tiff. 

MclTKB,  J.,  eoncnrs. 


Statb  y.  Bioocbs  0t  at. 

(Supreme  Court  of  North  CaniUna.   Uaroh  M, 
18W.) 

DasKBOTiKa  FiNcn — Stxtutu— Bii>bai/— Insict- 

KXNT. 

1.  Code  IT.  0.  {  1068,  makes  it  a  misdemeanor 
to  destroy,  Inlnre,  or  remove  any  fence  'sur- 
Ktandlng  or  abopt  any  ^ard,  garden,  oultivated 


field,  or  pasture. "  Act  Jane  I,  1889,  1 1,  makes 
it  a  misdemeanor  to  "destroy,  cnl^  or  uijare  any 
part  ot  a  wire  fence  sitoated  on  the  land  of  an- 
otaer,"  and  prescribes  a  certain  ponishment 
therefor.  Held,  tiiat  the  two  statutes  are  in  no 
wise  repugnant,  and  the  latter  does  not  repeal 
the  former  in  whole  or  in  part. 

S.  An  indictment  for  cutting,  destroying,  and 
injuring  **»  wire  fenoe  surrounding  a  pasture, " 
Is  good  nnder  section  1062,  and  It  is  no  ground  for 
motion  in  arrest  of  Judgment  that  it  fails  to  state 
under  wlxioh  statute  it  was  found. 

Indictment  tried  at  fall  term,  1800,  of 
Cabarrus  superior  court,  before  Btnom, 
J.  The  defendants  were  found  guilty. 
There  was  a  motion  in  arrest  of  Judgment 
on  the  following  grounds:  "First.  It  ap- 
peared that  tbe  oflenae  was  committed  in 
May,  18S0,  and  the  indictment  was  found 
at  fall  term,  1888,  and  tbe  superior  court 
did  not  have  Jurisdiction  of  the  offense 
when  tbe  bill  was  found,  or  when  Judg- 
mtiat  was  to  be  pronounced.  Secondly. 
That  there  were  two  statutes  in  reference 
to  the  Name  oITense,  (section  1062  of  the 
Code,  and  tbe  act  of  1889,  c.  616.)  and  the 
one  of  BobMequent  date  changes  tbe  pun- 
ishment of  the  same;  and  the  Indictment 
does  not  by  proper  averment  refer  to  the 

>10  8.B.  Bep.  678. 


Rtatute  under  which  It  was  fonnd,  so  that 
the  court  can  see  the  measure  of  paniab- 
ment  to  be  Inflicted. "  Motion  In  arrest  al- 
lowed, and  the  court  gave  Judgment  dis- 
charging tbe  defendants,  and  tbe  state  ap- 
pealed. 

Tbe  A  ttomey  Oeaeral,  for  the  State.  W. 
J.  Montgomery,  for  appellee. 

Avert,  J.,  (atter  stating  tbe  tbeta  am 
above.)  The  general  assembly  of  North 
Carolina  passed  an  act  (Laws  1889,  c.  616) 
which  took  effect  June  1,  iSS9,  and  con- 
tained the  following  provisions:  "Section 
1.  That  any  person  who  shall  wiilf nlly  de- 
stroy, cut,  or  Injure  any  part  of  a  wire 
fence  situated  on  the  land  of  another  ataail 
be  guilty  of  a  misdemeanor,  and,  upon 
conviction  thereof,  shall  be  imprisoned  not 
exceeding  thirty  days,  or  lined  not  exceed- 
ing fifty  dollars.  Sec.  2.  That  a  fence  com- 
posed partly  of  wire  and  partly  of  wood 
shall,  for  tbepurpose  of  this  act,  he  deemed 
and  taken  to  be  a  wire  fence. "  The  Code, 
S  1063,  contains  tbe  provision  that  "any 
person  •  •  •  who  shall  unlawfully  and 
willfully  bum.deetroy,  pull  down,inJare,  or 
remove  any  fence,  wall,  or  other  inclosure, 
or  any  part  thereof,  surrounding  or  about 
any  yard,  garden, cultivated  field,  or  past- 
ure, or  any  church,  grave-yard,  factory, 
or  other  house  in  which  machineryia  need, 
shall  be  guilty  of  a  misdemeanor."  By 
limiting  the  punishment  as  preaerfbed  in 
the  constitution,  (article  4,  j  27.)  tbe  of- 
fense created  by  the  former  act  was 
brought  within  the  Jurisdiction  of  a  Justice 
of  tbe  peace,  while  that  enacted  by  the 
Code  is  cognisable  Im  tbe  sup«ior  court. 
This  indictment  was  found  in  the  superior 
court,  and  charged  that  tbe  defendants, 
"  with  force  and  arms,  at  and  in  the  coon- 
ty  aforesaid,  a  certain  wire  fence  (Inclos- 
ing a  pasture)  several  hundredyards  long, 
the  property  of  H.  C.  Lefler,  then  and 
there  situate,  unlawfully,  willfully,  and 
violently  did  cut  and  destroy  for  the  space 
and  distance  of  two   or  three  hundred 

Jards;  and  that  tbe  said  William  BIggers, 
ames  Day,  John  BIggers,  and  M.  C.  BIg- 
gers, tbe  said  wire  fence  above  deserilied. 
by  the  means  aforesaid,  did  then  and  there 
unlawfully  and  willfully  greatly  injure. de- 
face, and  damage,"  etc.  The  rule  laid 
down  in  this  court  In  State  v.  Wise,  W  N. 
C.  120,  was  that,  where  the  legislature  had 
passed  two  acts  In  reference  to  the  same 
offense,  and  the  later  act  chang^es  tbe  pan- 
ishment,  the  indictment  must  by  proper 
averment  refer  to  tbe  statute  under  which 
It  was  found,  so  that  tbe  court  may  see 
tbe  exact  character  of  the  offense  and  the 
nature  and  measure  of  the  punishment  to- 
be  imposed.  Tbe  act  of  1889  does  not  refer 
to  section  1062  of  tbe  Code,  and  does  not 
purport  upon  its  face  to  amend  It,  nor  are 
tbe  provisions  of  the  former  act  refrascnant 
to  those  of  tbe  previous  statute.  Thnngb 
a  wire  fence  may  be  inclnded  in  tbe  generic 
term  "fence, "  the  act  of  1846  (Code,  9  106S> 
was  passed  to  protect  Inclosures  made  by 
stone-walls,  palings,  or  in  any  other  way 
around  cultivated  fields,  pasture**, 
churches,  or  grave-yards;  while  tbe  later 
act  manifestly  might  have  been,  and  prob- 
ably was,  intended  to  protect  fences  made 
in  the  ordinary  way  by  fastening  wire  to 
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wooden  posts,  and  erected  as  a  barrier 
against  trespassers  on  one  side  u(  a  ptece 
of  land,  while  on  the  other  three  sides  no 
Impediment  is  placed  In  the  way  of  those 
who  woold  enter  npon  It.  To  constitnte 
the  offense  rreated  by  the  later  act  it  is 
not  necessary  that  the  land  sbonld  be  com- 
plet^y  Burronnded  or  inclosed,  bat  It  is 
sufficient  if  the  wire  fencing  injured  or  de- 
stroyed be  sitaate  upon  the  land.  Should 
the  owner  of  apiece  of  woodland  abutting 
on  a  public  or  private  highway  nrect  of 
wire  and  posts,  instead  of  using  slats,  an 
obstruction  like  that  described  in  the  case 
of  State  T.  Roberts,  101  N.  C.  744,  7  S.  E. 
Rep.  714.  any  person  Injnring  or  destroy- 
ing  it  would  now  be  guilty  of  a  misde- 
meanor cognisable  in  the  court  of  a  Jastioe 
of  the  peace,  bat  the  tacts  agreed  npon  in 
the  case  would  net  now,  any  more  than 
In  the  year  1888,  sastain  a  charge  of  injur- 
ing a  fence  inclosing  land,  preferred  iu  the 
superior  court,  unless  it  were  averred  and 
proven  that  it  surrounded  a  cultivated 
field,  a  pasture,  a  church  or  a  grave-yard. 
Indeed,  It  is  nut  improbable  that  the  opin« 
ion  in  that  case,  published  in  the  fall  of  the 
year  1888,  suggested  the  propriety  of  al> 
lowing  land-holders  to  protect  their  land 
against  trespassers  by  the  use  of  wire 
t«[ic«s.  The  indictment  charges  the  cut- 
ting, destroying,  and  injuring  of  a  wire 
fence  "inelosiug  a  pasture,"  and  the  state 
was  boundto prove  theavermentasmade, 
—that  the  fence  did  Inclose  a  pasture.  On 
the  other  hand,  no  snch  averment  is  neces- 
sary In  the  indictment  under  the  act  of 
1889,  and,  tboogh  it  might  lie  in  a  case 
where  a  wire  fence  in  tact  surrounded  a 
field  or  pasture,  it  would  be  as  unneces* 
sary  to  aver  that  as  to  set  forth  the  fact 
that  a  wire  fence  inclosed  a  piece  of  wood- 
land. 

Where  two  statutes  are  not  In  conflict, 
it  is  familiar  learning  that  an  indictment 
Is  often  so  drawn  that  it  may  be  sustained 
under  either.  Just  as  it  often  happens  that 
an  indictment  may  be  held  good  as  a 
charge  of  the  statutory  offense  or  the  of- 
fense growing  out  of  the  same  transaction 
at  common  law.  There  is  no  conflict  be- 
tween the  two  enactments.  The  later  act 
was  passedto  protect  land-owners  against 
a  wrong  that  the  court  had  declared  was 
not  Indictable  under  the  previous  act. 
The  principle  (stated  in  State  v.  Long,  78 
N.  C.  671,  and  approved  In  State  v.  Will- 
iams, »7  N.  C.  456.  2  S.  E.  Rep.  66)  that  the 
repeal  of  an  act  pending  a  prosecution  for 
the  offense  created  under  it  arrests  the 
proceeding,  and  withdraws  all  authority 
to  prononnce  Jndgment  even  after  convic- 
tion, baa  no  application  In  our  case,  be- 
canse  the  twostatutes  are  not  repugnant, 
and  there  was  no  neceealty  for  a  clause 
saving  indictments  already  pending,  un- 
less there  had  been  some  conflict.  A  later 
statute  is  held  to  repeal  by  implication  an 
older  enactment  with  which  it  is  irrecon- 
cilably inconsistent  to  the  extent  of  such 
repugnancy;  but  the  two  must  be  recon- 
dled,  it  It  can  be  done  by  any  fair  con- 
Btraetion.  State  v.  Massey,  lOS  N.  C.  868, 
9  S.  E.  Rep.  682;  State  v.  Caster,  66  N.  C. 
839.  We  attach  no  importance  to  the  fact 
that  the  act  of  1889  went  into  effect  on  Ist 
of  June,  1889,  and  that  the  indictment 
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was  found  at  the  tall  term,  1869;  and,  the 
appeal  being  by  the  state  from  an  order 
arresting  Judgment,  we  cannot  look  be- 
yond the  record  and  take  notice  of  the  tes- 
timony offered.  We  think  that  the  indict- 
ment is  good  under  section  1062  of  the 
Code,  which  is  not  modified  or  repealed,  in 
whole  or  in  part,  bT  the  act  of  1889.  The 
bill  being  otherwise  in  the  usual  form,  or 
containing  all  that  is  essential  of  ap- 
proved precedents  used  in  indictments  un- 
der the  provision  of  the  Code  referred  to. 
it  is  not  material  that  a  particular  kind  of 
fence  was  spedfled,  instead  of  using  the 
generic  terms.  The  words,  **  inclosing  a 
pasture,"  in  the  connection  in  which  they 
appear  in  tbe  bill,  constitute  a  sufficient 
averment  that  the  fence  injured  or  de- 
stroyed surrounded  and  inclosed  a  past- 
ure. There  was  no  ground  for  arresting 
the  Judgment,  and  therefore  the  Jndgment 
of  the  court  Mow  is  reversed. 


dai 


Wbltabb  v.  Welfare  et  al. 

(3upnm»  Ctourt  of  NorOi  CcuvUna.    April  1, 
1891.) 

Dovsa— Pabtus— SsTTiRe  Asnw— FntDixea. 

1.  Code  N.  C.  t  8112,  provides  that  tlte  heln, 
deviaees,  and  other  persons  In  posseasion  or 
claiming  estates  In  the  land  shall  6»  made  par- 
ties to  a  proceeding  to  allot  dower;  sad  section 
184.  Id.,  provides  that  any  person  may  be  made  a 
defendant  who  has  or  claims  an  iutersst  in  the 
oontroversy  adverse  to  the  plaintifi.  Held  that. 
In  a  proceeding  to  allot  dower,  we  creditors  ox 
the  deoeased  taasband  were  proper  partiee  de- 
fendant. 

a.  Upon  a  motion  to  set  saide  tlte  lepoit  of  a 

Sry  in  alloting  doww,  the  ooort  may  near  affl- 
vits. 
8.  Where  a  seotmd  allotmeot  is  the  same  as 
the  first,  which  has  been  set  aside,  and  the  indge 
who  sets  aside  the  seoond  allotment  finds  that  it 
is  excessive,  the  fact  that  hia  finding  also  recites 
the  farmer  finding  does  not  render  it  void. 

Appeal  from  superior  court,  Forsyth 
eonnty;  Btnum.  Judge. 

This  is  a  special  proceeding,  brousht  by 
the  plaintiff  against  the  defendants  other 
than  the  defendants'  creditors,  who  are 
tbe  heirs  at  law  of  her  late  husband,  who 
died  intestate,  to  obtain  dower  In  tbe 
lands  specified  in  the  petition.  In  the 
course  of  the  proceeding  it  was  adjudged 
that  the  plaintiff  was  entitled  to  dower, 
and  an  or«ter  was  entered  directing  that 
a  Jury  allot  the  same  according  to  law. 
The  Jury,  among  other  things,  in  their 
report  of  the  allotment,  say :  "The  com- 
missioners. In  assessing  tbe  value  and  as- 
signing dower  to  the  widow,  find  a  defi- 
ciency In  the  dower  assigned  to  the 
amount  of  sixty  dollars,  which  is  the 
proper  amount,  according  to  the  mortu- 
ary tables,  recommended  to  be  paid  to 
the  widow  from  the  proceeds  of  tbe  sale 
of  the  real  estate  not  included  in  the 
dower."  After  the  Jury  had  made  their 
report  assigning  dower,  J.  £.  Oilroer,  for 
himself  and  other  creditors,  moved  the 
clerk  to  be  allowed  to  become  parties  to 
the  petition  for  the  purpose  of  making  a 
motion  "  to  set  aside  the  report  filed  by 
the  Jury  allotting  the  dower. "  This  mo- 
tion was  allowed  by  the  clerk,  and  said 
Oilmer  filed  a  petition  in  the  cause,  and 
asked  that  the  allotment  of  dower  be  set 
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aside.  The  clerk,  acting  aa  and  lor  the 
•onrt,  denied  the  motion  o(  the  defend- 
ants' creditors  to  set  aside  the  report  of 
the  Jury,  and  they  appealed  to  the  Jadge. 
who  reversed  the  rollng  o{  the  cleric,  npon 
the  ground  that  the  dower  was  improp- 
erly allowed,  and  the  allotment  was  ex- 
cessive. The  clerk  was  directed  to  issae 
proper  process,  to  the  end  that  a  fresh 
fory  might  make  h  proper  allotment,  and 
accordinglv  process  Issued,  etc.  The  sec- 
oBd  ]nry  allotted  the  same  property.  The 
defendants,  creditors  of  the  deceased  bus- 
hand,  excepted  to  the  report  of  the  second 
Jury,  npon  the  grounds  that  the  allotment 
was  excessive;  that  It  was  irregularly 
made;  and  also  that  the  Jury  relied  upon 
the  findings  of  the  former  Jury.  The  clerk 
overruled  these  exceptions,  and  sustained 
the  report  of  the  Jury.  The  defendants, 
creditors,  again  appealed  to  the  Judge, 
who  gave  Judgment,  the  material  part  of 
which  is  as  follows :  "  The  court  is  of  the 
opinion  that  the  allotment  should  be  set 
aside,  and  a  new  allotment  made,  for  the 
folio  wing  reasons:  (1)  For  that  the  court 
finds  as  a  fact  tnat  the  allotment  was 
excessive.  (2)  For  that  Judge  Mbrbimon 
has  already  adjudged  that  the  allotment 
nas  excessive  and  improperly  made.  The 
ruling  of  the  clerk  is  therefore  reversed,  and 
it  is  ordered  that  the  allotment  of  dower 
be  set  aside,  and  that  a  new  allotment  be 
made.  The  clerk  will  Issoe  the  proper 
process,  to  the  end  that  a  new  allotment 
of  dower  may  be  made,  and  the  cause  is 
remanded  to  the  clerk  ifor  that  purpose." 
From  this  Judgment  the  plaintiff  ap- 
pealed, assigning  error  aa  follows:  (1) 
The  findings  of  fact  upon  aflldavita  by 
the  Judge,  and  the  basing  of  hie  Judgment 
apon  the  findings  of  fact  by  Judge  Mer- 
siMON.  (3)  Hisconclnslonsof  law  thereon. 
J.  S.  vrogan,  tor  appellant.  Olenn  A 
MaalXr  tor  appellees. 

Ubrrihon,  C.  J.,  (after  atatiag  the  fiteta 
aa  above.)  The  connsel  for  the  plaintiff  in- 
sisted oo  the  argument  here  that  creditors 
of  her  late  husband  could  not  properly  be 
made  parties  defendant  in  this  proceeding; 
that  they  were  Improvldently  made  such, 
and  had  no  right  toexcept  orobject  to  the 
allotment  of  dower  by  the  )ary,  and  hence 
could  not  appeal  from  the  order  of  the 
elerk  overruling  their  exceptions.  He  fnr^ 
ther  contended  that  these  objections  ap- 
pear upon  the  face  of  the  record  proper, 
and  therefore  the  court  ought  not  to  have 
given  the  Judgment  complained  of.  If  It 
be  granted  that  the  plaintiff  could  avail 
herself  of  such  objection  here,  in  the  absence 
9f  an  appropriate  assignment  of  error, 
we  think  such  objection  Is  not  well  found- 
ed. It  is  true  that  the  statute  regnlating 
proceedings  In  appllcatlfms  for  dower  pro- 
vides (Code,  §  2112)  that  "the  heirs,  devi- 
sees, and  other  persons  In  possession  or 
elalmtng  estates  In  the  lands  shall  be  par- 
ties to  such  proceeding. "  But  it  does  not 
provide,  in  terms  or  by  implication,  that 
•nly  such  persons  shall  or  may  be  made 
parties.  There  is  neither  statutory  pro- 
vision nor  principle  nor  settled  practice 
that  forbids  or  prevents  parties,  having 
an  Interest  In  or  affected  by  a  special  pro- 
•eediug  to  obtain  dower,  to  be  made  par- 


ties to  the  same  as  in  other  cases.  The 
provisions  of  the  Code  of  Civil  Procedure 
are  applicable  to  snch  a  proceeding,  except 
as  otherwise  provided,  (Id.  {  278,)  and 
among  these  provisions  pertinent  and  ap- 
plicable is  that  (Id.  S 184)  which  prescribes 
that  "any  person  may  be  made  a  defend- 
ant who  has  or  claims  an  Interest  In  the 
controversy  adverse  to  the  plaintiff,*  etc. 
Now.  obviously,  the  creditor  of  a  deceased 
debtor,  whose  personal  estate  is  Insaffl- 
clent  to  pay  his  debts,  has  a  substantial 
interest  that  Justly  prompts  htm  to  see 
that  exeessivedower  Is  not  allotted  to  the 
widow  of  such  debtor.  It  may  be  that 
the  heir's  interest  In  the  land  is  trifling,  in 
fact  worth  nothing,  and  he  may  be  hostile 
to  the  creditor,  and  eollnde  with  the 
widow  asking  dower.  Hence  the  law 
gives  the  creditor  opportunity  to  be  heard 
In  opposition  to  excessive  dower  In  the 
proceeding  whereby  the  widow  seeks  to 
obtain  dower,  and  this  without  retard  to 
any  other  possible  remedy  he  may  have. 
It  might  be  that,  if  a  creditor  could  not 
thus  have  remedy,  he  would  be  remediless. 
He  clearly  has  such  interest  as  entitles  him 
to  be  made  a  party  defendant,  to  the  end 
he  may  Jnstly  prevent  the  allotment  of  ex- 
cessive dower.  Ex  parte  Moore.  64  N.  C. 
90;  Lowery  v.  Lowery,  Id.  110;  Ex  parte 
Avery.  Id.  118;  Carney  t.  Whiteburst,  Id. 
4SS.  It  was  therefore  competent  for  the 
conrt  to  nfake  the  defendant  creditors  par- 
ties In  a  proper  case,  and.  In  the  absence 
of  exception  or  objection  that  tbey  were 
not  creditors  whose  taaterests  might  be  af- 
fected adversely  by  excessive  allotment  of 
dower,  it  must  be  taken  that  they  were 
properly  made  partlea.  No  atatote  pre- 
scribes how  objections  to  an  excessive  al- 
lotment of  dower  shall  be  made,  but  this 
Is  settled  by  rules  of  practice.  It  is  said  In 
Stlner  v.  Cawthom,  4  Oev.  A  B.  601,  that 
"  the  act  of  1784  has  not  Indicated  tbe  rem- 
edy tor  an  illegal  or  excessive  allotment  ot 
dower,  bat  the  usages  ot  oar  courts  have 
defined  it,  to-wit,  that,  where  the  report 
ot  a  Jury  is  returned,  exceptions  may  be 
thereunto  taken  by  any  one  aggrieved, 
and  tbe  conrt  will  set  aside  the  allotment, 
and  order  a  new  allotment,  if  suflldent 
cause  be  shown."  Aswe  have  seoi,  a  cred- 
itor may  be  one  aggrieved.  Ex  parte 
Moore,  supra. 

The  court  below  seems  to  have  observed 
the  settled  rales  ot  practice.  It  was  cer- 
tainly competent  for  It  to  hear  pertinent 
affidavits  with  a  view  to  ascertain  snch 
facts  as  would  enable  it  Intelligently  and 
fairly  to  determine  that  tbe  allotment  ot 
dower  by  the  Jary  was  or  was  not  exces- 
sive. It  might  hear  any  competent  evi- 
dence for  such  purpose,  and  ordinarily  It 
mnst  be  the  sole  Judge  ot  whether  or  iiot 
a  reallotmrait  shall  be  made.  The  conrt 
also  found  the  tacts  that  the  allotment 
was  excessive,  and  the  mere  fact  that  a 
preceding  Judge  had  so  found  could  not 
render  tbe  findings  of   fact  by  a  subse- 

Siuent  one  void,  or  at  all  affSct  its  merits, 
t  appears  that  both  Juries  allotted  the 
same  property,  and  it  may  Im  that  both 
Judges  found  the  like  tacts  from  sabstaa- 
tially  the  same  evidence.  This  they  might 
do.  If  the  allotment  was  excessive,  as  the 
conrt  found  the  fact  tu  be,  then,  as  mat- 
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ter  of  law,  the  court  certainly  bad  autbor- 
ity,  and  It  was  Ita  daty,  to  direct  anotber 
Jury  to  make  a  reallotment.  The  court 
below.  In  the  exercise  of  a  sound  dis- 
cretion, mast  be  the  Judge  of  bow  often, 
(or  ]ast  cause,  It  will  direct  a  reallotment. 
An  appeal  lies  from  the  order  of  the  clerk 
to  tbe  JndKe.  It  Is  so  expressly  provided 
by  the  statate(Code,  §  252)  whicb  applies  In 
special  proceedings  as  well  as  in  civil  ac- 
tions generally.  Brittain  v.  Moll,  91  N.  O. 
498.  There  Is  no  error.  To  tbe  end  that 
further  action  may  be  taken  In  tbe  pro- 
ceeding, let  this  opinion  be  certified  to  tbe 
superior  conrt.    It  is  so  ordered. 


HuMTBR  V.  Scott. 

Oupmiw  Ccwrt  cf  North  OaroUna.    Havofa  98, 
1891.) 

Idvs  ImtrKAKOx— BBHsnoixBiH— Vabusos: 
Where  an  application  for  insoranoe  apeol- 
fles  aa  beneflalarie*  appUoant's  wife  "and  ohil- 
dren, "  and  the  policy  designate*  them  aa  tbe 
wife  "and  her  personal  tepresentatlvea  and  as- 
signs, "  which  was  receivea  by  assured  withoat 
oblecUon,  and  premionss  thereon  legnlarly  paid, 
the  apnlication,  aa  nuxlifled  by  the  policy,  will  be 
deemed  to  be  the  contract,  and  tlw  benieaolarles 
those  mentioned  in  the  jwlicy. 

Appeal  from  superior  court,  Alamance 
county;  MacRae,  Judge. 

J.  A.  Iioo^and  J.  T.  Morehead,  for  ap- 
pellant. J.  W.  Qrabam  and  Junius  Par- 
ker, fur  appellee. 

Clark,  J.  The  application  tor  insurance 
■pecifled  as  the  proposed  beneflciaries  the 
wife  of  the  applicant,  "tor  herself  and  chil- 
dren." Tbe  policy  as  issued  designated 
tbe  wife  and  "her  personal  representa- 
tives and  assigns"  as  tbe  beneflciaries. 
The  policy  was  received  by  tbe  insured 
without  objection,  was  acted  upon  by 
both  parties,  and  the  premiums  regalarly 
paid  thereon.  The  only  question  pre- 
sented is  whether  the  beneflciaries  of  the 
policy  are  those  named  in  tbe  policy  itself 
or  those  named  in  tbe  application.  It  A. 
writes  a  letter  to  B.,  making  an  itemised 
proposal,  and  B.  replies,  accepting  the 
proposal,  but  in  reeliElng  the  items  varies 
one  of  them,  It  is  clear  that  as  to  snch 
items  the  two  minds  are  not  agreed,  and 
there  Is  no  completed  contract.  But  if  A. 
recdves  B.'b  reply  as  to  tbe  contract,  ac- 
cepts it.  acts  on  it,  and  pays  money  in 
pursuance  of  its  terms,  tbe  application,  as 
modified  by  tbe  reply,  will  constitute  tbe 
contract  between  the  parties.  Construing 
the  two  papers  together,  the  item  in  the 
application,  not  accepted  in  the  reply, 
was  not  agreed  on,  while  the  modifica- 
tion ot  tt  In  tbe  reply,  accepted  without 
objection  by  tbe  applicant,  and  acted  up- 
on by  both  parties,  was  assented  to,  and 
became  as  mneb  an  integral  part  of  the 
contract aslt  stated  In  tbe  original  pro- 
posal. This  la  so  plain  that  no  citation  of 
antbolhty  is  neceesaiy.  It  is  not  alleged 
in  tbe  complaint,  nor  stated  among  the 
"facts  agreed,"  tbat  by  mistake,  accident, 
or  inadvertence  tbe  policy  does  not  cor- 
rectly state  the  contract  between  the  par- 
ties;  and,  even  if  this  had  been  alleged, 
Che  correction  could  not  be  made  to  the 
prejudice  o(  bona  Me  assignees  lor  value 
wltiiont  notice.    No  error. 


WbITICAN  ▼,  SmNGLETON: 

(Suprsme  Court  <if  North  OaroUna.    Haroh  9^ 
1801.) 

DSUTBRT  or  DSBO — QuaSTION  rOB  JUBT. 

The  deliverr  of  a  deed  is  a  question  of  fact 
for  the  Joiy,  and  where  there  is  evidence  that 
the  grantee  was  in  possession  of  a  deed,  left 
it  with  a  witness  to  lie  recorded,  and  that  cwtain 
of  its  conditions  liad  been  fully  performed  by  the 
grantee,  It  Is  error  to  Instmct  that  there  Is  no 
evidence  from  which  to  infer  delivery. 

-Appeal  from  superiorcourt,  Duplin  coun- 
ty :  Brown,  Judge. 

B.  B.  Koraegaa,  tor  plaintiff.  W.  R.  Al- 
len, tor  defendant. 

Shepherd,  J.  His  honor  instmcted  the 
Jury  tbat  there  was  no  evidoioe  from 
which  they  could '  infer  a  delivers  of  the 
deed  from  Oregorv  Price  to  tbe  defendant, 
and  this  is  tbe  soiequestlon  presented  for 
review.  It  was  in  evidence  tbat,  some 
time  after  the  death  o(  tbe  grantor,  the 
defendant,  the  grantee,  was  in  possession 
of  the  deed,  and  left  It  with  tbe  witness 
Smith  to  have  it  recorded.  Tbe  deed  was 
lost  or  misplaced  by  the  said  witness,  but 
its  contents  were  proved.  It  was  in  the 
usual  form,  and  conveyed  the  land  in 
question  to  the  defendant  in  fee,  and  "it 
was  specified  in  it  [says  a  witness]  that 
sne  was  to  take  care  of  bim  [the  grantor] 
tbe  remainder  of  his  life,  and  then  glra 
bIm  a  Christian  burial."  It  was  also  In 
evidence  tbat  these  conditions  were  fully 
performed  by  the  defendant.  Tbe  deed 
was  witnessed  by  J.  F.  Maxwell  and  John 
Maxwell,  the  last-named  being  now  dead. 
The  former  testified  simply  that  be  wit- 
nessed the  instrument,  and  there  was  no 
testimony  of  any  other  circumstances  at- 
tending its  execution.  "Tbedellvery  of  a 
deed  is  a  question  of  fact.  The  law  baa 
prescribed  no  particular  form  in  whicb  it 
shall  be  made.  When  the  question  tests 
upon  the  attendant  elrcnmstanees  and 
tbe  Intention  of  tbe  parties,  tbe  fact  ot 
tbdr  existence  and  tbelr  etiect  are  peculiar^ 
ly  wltbln  tbe  province  of  tbe  Jury.  It  is 
error,  then,  tor  a  Judge  to  tell  the  Jury 
tbat  there  is  no  evidence  of  a  delivery, 
when  any  circumstances  are  proved  from 
which  it  may  be  Inferred;  no  matter  how 
slight  or  Inconclusive  they  may  be,  the 
party  rdylng  upon  them  has  a  right  to 
have  them  submitted  to  a  jury."  Floyd 
V.  Taylor,  12  Ired.  47.  Tbe  deed  in  ques- 
tion was  in  posscRsion  of  the  grantee,  and 
snch  possession,  with  proof  of  the  sign- 
ing by  the  grantor,  is  evidence  from  which 
the  Jury  may  presume  a  deli  very.  Williams 
V.  Springs,  7  Ired.  884;  Blume  v.  Bow- 
man, 2  Ired.  838;  Deverenx  v  McMahon, 
ante,  902,  (decided  at  this  term.)  The  law 
is  laid  down  in  Tiedeman  on  Real  Property 
(section  818)  as  follows:  "If  the  deed  is 
found  in  the  possession  of  the  grantee,  a 
delivery  and  acceptancearepresumed.  But, 
like  other  legal  presamptions.  It  Is  liable 
to  be  rebutted  by  proof  that  the  posses- 
sion of  it  was  obtained  without  the  In- 
tention of  the  grantor  to  make  a  delivery 
or  without  his  consent,  and  parol  evi- 
dence is  admissible  to  establish  this  fact. " 
This  is  supported  by  abundant  authority. 
In  Clayton  v.  Liverman,  4  Dev.  ft  B.  SU, 
cited  by  counsel,  the  drcnmstancea  at> 
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er  the  death  of  the  makera,  was  rebutted 
becRUHe  It  appeared  that  lie  lived  with 
the  makers,  was  their  manager  and  agent 
until  their  deaths,  and  then  took  poases- 
Blon  of  all  of  their  property  and  etfecte. 
There  la  no  such  explanation  of  the  poe- 
Beusion  In  this  case  as  will  warrant  us  in 
holding  that  the  presumption  la  rebutted, 
and  that  there  la  no  evidence  to  go  to  the 
Jury.  We  have  only  the  fact  that  the  de- 
fendant was  living  with  the  grantor,  and 
there  is  nothing  to  sbow  that  she  exer- 
cised any  control  over  bis  basinesH,  or 
took  charge  of  any  of  bis  effects  after  bis 
death.  Doubtless  ^is  honor  was  under 
the  impression  that  there  should  have 
l)eeD  distinct  and  afflrmatlTe  evidence  of 
delivery  at  the  time  of  the  signing  of  the 
deed.  The  subscribing  witness  wjts  silent 
as  to  this,  but,  conceding  that  the  deed 
was  not  delivered  at  that  time,  it  could 
nevertheless  have  been  driivered  subse- 
quently, (Clayton  v.  Liverman.  supra,) 
and  without  tbe  presence  of  the  subscrib- 
ing witnesses,  (Oasklll  v.  King.  12  Ired. 
211.)  The  fact  that  tbe  deed  was  in  pos- 
session of  the  grantor  several  years  after- 
wards, at  the  trial  before  the  Justice  of  the 
peace,  is  not  Inconsistent  with  a  previous 
deUvery.    He  may  have  retained  It  in  his 

Sossession    alter   the    delivery,    (Smith, 
out.  6S,  notes,)  or  he  may  have  obtained 
it  of  tbe  grantee  for  the  purposes  of  that 

g articular  occarton.  Indeed,  the  fact  that 
e  put  it  in  evidence,  on  the  trial  of  taim- 
selt  and  tbe  grantee  tor  fornication  and 
adultery,  was  a  circumstance  to  be  con* 
sidered  in  favor  of  deUrery,  as  his  appar* 
ent  object  was  to  sliow  that  he  was  living 
with  the  grantee,  not  nnlawfnlly,  but  un- 
der the  condition  of  tbe  deed,  to  tbe  effect 
that  she  was  to  support  him.  Consider- 
ing tbe  whole  testimony,  we  think  there 
was  evidence  of  delivery,  and  that  it 
should  have  been  paused  npon  by  the  Jury. 
New  trial. 


Brown  v.  Baimor. 

(Supreme  Court  cf  Norlh  CmroMma.   Usroh  31^ 
1891.) 

Eabsas  Corfcb— ABi.TBi»irr— Dsath  or  Faxtt 
— Costs. 

1.  A  tuibeas  oorpus  proceeding  to  obtain  pos- 
session of  ohildren,  where,  iwnding  an  appeal  by 
petitioner,  respondent  dies,  abates. 

S.  in  snob  case  tlie  court  will  leave  eaob  party 
to  pay  his  own  costs. 

Appeal  from  superior  court,  Onslow 
county;  Gbaves,  Judge. 

H.  R.  Kornegay,  for  appellant.  W.  R. 
Allen,  for  appellee. 

Mbrhimon,  C.  J.  This  is  a  summary 
proceeding,  whereby  tbe  petitioner  seeks 
by  writ  of  ba,heaa  eorpua  to  obtain  pos- 
session of  certain  of  bis  infant  children  in 
the  possession  of  and  detained  by  (as  is 
alleged)  the  respondent,  who  was  their 
grandfather.  The  Judge  at  chambers  gave 
judgment  in  favor  of  the  respondent,  and 
thereupon  the  petitioner  (appellant)  ap- 


tltioner  asks  that  the  adminlstratororez- 
ecutor  of  the  respondent  be  made  a  party, 
and  insists  that  at  ail  events  be  is  not 
chargeable  with  costs.  The  proceeding  is 
summary  in  its  character,  and  in  the  nat- 
ure of  the  matter  has  served  its  special 
purpose  as  far  as  practicable.  Tbe  re- 
spondent, having  died,  is  beyond  tbe  Jaris- 
diction  of  tbe  court  for  any  purpose.  Nor 
can  it  be  sustained  against  his  executor 
or  administrator.  There  is  no  statute 
that  so  provides.  They,  as  such,  are  not 
chargeable  In  contemplation  of  law  with 
the  possession  or  detention  of  the  ebll- 
dren,  the  possession  of  which  the  peti- 
tioner seeks  to  obtain.  His  remedy  is  by 
another  like  proceeding  directed  against 
the  person  who  may  have  possession  of 
them  now  or  hereafter.  Ordinarily  the 
costs  of  a  writ  of  AHbeas  corpus  proceed- 
ing may  be  awarded  at  the  discretion  of 
the  court  or  Judge.  Code,  S  1660.  But  here 
tbe  proceeding  abates,  and  the  court  gives 
no  Judgment  for  costs.  Each  party  Is  lia- 
ble for  his  own  costs,  according  to  law,  in 
such  cases.  Officers  v.  Taylor,  1  Dev.  99. 
The  proceeding  abates.   It  Is  so  adjudged. 


Roberts  eit  at.  v.  Lkwald  et  at. 

(Supreme  Court  of  Iforfh  CaroUna.    Ifacah  M^. 
1891.) 

Costs  on  Apfsak. 

1.  Costs  (or  the  fees  of  the  cUsA  tor  prepar- 
ing the  transcript  of  tbe  record  on  appeal  oaniiol 
be  taxea  in  tiie  supreme  court,  but  most  be  aet- 
tted  in  the  trial  court,  under  Code  K.  C  f  HU 
which  regulrea  the  clerk  to  make  ont  and  trans- 
mit the  uansoript  to  the  sapreme  court  only 
after  bis  fees  are  paid  bv  appellaiit. 

a.  Supreme  court  rule  81  of  North  Gandlna 
restricts  the  amount  of  printing  of  the  transcript, 
to  be  recovered  in  tiie  oasts,  to  SO  pagea,  unles» 
otherwise  specially  allowed  by  the  court.  Held, 
that  the  oowt  will  not  tax  in  favor  of  the  win- 
ning party  costs  of  printing  more  than  90  pagea 
of  the  transoript,  if  the  additional  matter  was 
not  necessary. 

Motton  of  plalntIO  in  this  eonrt  to  retas 
costs 

B.  McD.  RoMaeonanAJ.  W. Blaadal^.toT 
plaintiffs.    T.  H.  Sutton,  for  detendants. 

Clark,  J.  Tbe  plaintiffs.  In  whose  favor 
this  cause  was  decided  at  last  term,  (ante. 
27tt,)  move  to  retax  tbe  bill  of  eostii,  so 
as  to  allow  (1)  tbe  sum  of  989.06  paid  the 
clerk  of  the  court  bdow  for  preparioir  tbe 
transcript  of  tbe  record  on  appeal ;  (S)  tbe 
sum  of  f  94.20  paid  by  appellant  for  print- 
ing tbe  transcript  In  excess  of  the  amonnt 
already  allowed  and  taxed  for  printing  the 
maximum  of  20  pages,  tinder  mleSl.  Code. 
S  651,  requires  tbe  clerk  below  to  make  oat 
and  transmit  the  transcript  of  the  ttcot& 
to  this  court,  but  not  unless  his  Ibes  there- 
for are  paid  by  the  appellant.  Andrew* 
V.  Whisnant,  88  N.  C.  446;  BaQey  v. 
Brown,  106  N.  C.  127,  10  8.  S.  Bei». 
1054.  Such  costs,  like  that  of  tbe  flUng 
and  Justification  of  the  appeal-bond,  and 
uf  transmitting  tbe  record  here,  aod  tb» 
like,  are  no  part  of  tbe  costs  of  this  eoqrt. 
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They  accrued  anterior  to  docketing  the 
case  In  thin  court.  While  no  part  nl  the 
coats  of  the  trial,  they  are  none  the  tees  a 
part  ol  thecoflts  below, and  their  recovery 
mast  be  adjudged  bj' appropriate  orders  ol 
the  Judge  of  that  court.  Rule  29  requires 
the  printing  of  the'statement  of  case," 
and  of  "the  exceptions  appearing  in  the 
record  to  be  reviewed  by  the  coort. "  Rule 
30  excepts  criminal  eases  and  appeals  la 
forma  pauperte.  Rule  81  restricts  the 
amount  of  printing  allowed  to  be  recoT- 
«red  in  the  costs  to  a  maximum  of  90 
pttges  of  the  transcript  of  the  record,  un- 
less otherwise  specially  allowed  by  the 
court ;  and  the  court,  by  rule  82,  may  or- 
der additional  parts  of  the  record  to  be 
printed.  From  this  it  will  be  seen  that 
the  rules  only  retiuire  the  statement  of  the 
case  on  appeal,  and  such  other  parts  of 
the  record  as  present  exceptions  for  re- 
view, to  be  printed ;  and  that  the  court 
deemed,  as  a  general  rale,  that  30  pages 
would  be  amply  snfflcieot  for  that  pur- 
pose, reserving,  however,  the  right  to  al- 
low, in  extraordinary  cases,  the  appellant, 
if  successful,  to  recover  for  the  printing  of 
a  greater  number  of  pages.  -In  proper 
cases,  this  the  court  will  allow ;  but  such 
cases  are  in  fact  unusual.  We  learn  from 
our  clerk  that  the  average  cost  of  print- 
ing transcripts  on  appeal  is  between  four 
dollars  and  five  dollars ;  the  costs  in  the 
majority  ol  cases  being  less  than  that,  and 
In  a  few  above  it.  In  looking  into  the 
printed  record  in  the  present  case,  we  find 
that  the  "statement  of  case  on  appeal"  oc- 
capies  only  two  pages.  A  most  liberal  al- 
lowance for  **  the  other  matters  required 
to  be  reviewed  by  the  court"  will  not  en- 
title the  plointifr  to  recover  in  all  for  more 
than  the  20  pages  for  which  be  has  already 
been  allowed.  The  plaintiff,  in  causing  60 
pages  to  be  printed,  acted  im providently, 
and  cannot  expect  the  appellee  to  bear  the 
expense  of  the  unnecessary  printing. 
While  the  court,  in  all  proper  cases,  will 
certainly  allow  for  printed  matter  in  excess 
of  20  pages,  it  will  not  tax  the  losing  par- 
ty with  needless  expense.  The  rule  requir- 
ing (except  In  criminal  and  panper  ap- 
peals) the  printing  of  the  "case  on  ap- 
peal," and  the  other  parts  of  the  record 
necessary  to  be  reviewed,  is  a  necessity, 
and  on  an  average  costs  in  each  case  less 
than  one-third  of  the  tax  fee  formerly  al- 
lowed. It  is  a  rule  that  benefits  litigants 
and  their  counsel  as  well  as  the  court,  by 
permitting  the  more  careful  as  well  as  the 
more  prompt  consideration  of  appeals. 
Bat  the  court  will  not  allow  a  beneficial 
and  necessary  requirement  to  be  abased 
by  saddling  parties  with  unnecessary  ex- 
pense.   Motion  denied. 


Hudson  v.  Jordan.' 

iSu/preme  Court  of  North  CaroUna.    Karoh  JM, 

1891.) 

Trxai>— AaGTTmHTs  ov  Cotmsit/— DsBD  in  Svi- 

SBXOB— B^iLUSDIXNT  CkJMTSYANCBS. 

1.  It  is  proper  for  ooiinsel  to  comment  upon 
the  fsilueof  a  party  to  the  suit  to  give  testimony 
^vheie  he  was  present  at  the  trial,  and  there  was 
«vidence  introanced  tending  to  show  fraud  on  his 
part;  and  the  fact  tbat  his  deposition  bad  been 
taken  before  trial  by  the  opposite  party  does  not 
create  an  cocoeption  to  the  rule,  where  the  depo- 


sition is  offered  by  himself,  and  contained  no  ez- 
planatlon  of  the  dreomstanoes  tending  to  show 
fraud.    Mbbbimoh,  C.  J.,  dissenting. 

a.  A  deed  may  oeoSered  in  evidence  although 
it  was  not  leglstwed  until  the  day  summons  was 
Issued. 

8.  Where  a  deed  is  made  for  the  purpose  of 
defrauding  the  grantor's  creditors,  and  snoh  pur- 
poae  is  known  to  and  partloipated  in  hythe  gran- 
tee, it  Is  void,  although  the  grantor  reserved  snfB- 
oient  property  to  pay  all  of  his  debts,  and  the 
purchase  money  was  paid  by  the  grantee. 

Appeal  from  superior  court,  Sampson 
county;  Oka ves.  Judge. 

This  was  an  action  to  recover  the  land 
described  in  the  complaint.  The  title  was 
in  issue.  On  the  trial  the  plaintiff  pat  In 
evidence  a  deed  to  him  from  the  sheriO  of 
Wayne  county,  dated  March  10, 1^.  The 
land  embraced  by  this  deed  is  the  subject 
of  this  action,  and  was  sold  to  satisfy  cer- 
tain Judgments  for  money  against  B.  B. 
Jordan.  These  Judgments,  the  executions 
issued  upon  the  same,  and  the  returns  by 
the  sberiti  thereof,  were  also  put  in  evi- 
dence. "In  order  to  estop  d^ondant, 
plaintiff  introduced  in  evidence  a  certified 
copy  of  a  deed  from  E.  B.  Jordan  (above 
named)  and  wife  to  D.  B.  Jordan,  the  de- 
fendant, dated  February  9, 1880,  and  duly 
proved  and  recorded  in  the  office  of  the 
register  of  deeds  of  Wayne  county,  which 
was  admitted  to  cover  the  land  in  contro- 
versy, which  deed  recites  a  consideration 
of$l,{X)0."  The  plaintiff  alleged  that  this 
deed  was  fraudulent ;  made  by  dtfendants 
in  the  Judgments  above  mentioned  to  the 
present  defendant,  his  son,  to  defraud  the 
creditors  of  the  former;  and  he  produced 
evidence  tending  to  prove  such  fraudulent 
purpose,  and  that  the  defendant  paid 
nothing  tor  the  land,  etc.  "  The  defendan  t 
then  Introduced  his  examinations  had  be- 
fore the  clerk  of  the  superior  court  of 
Waynecounty.at  the  instance  of  the  plain- 
tiff, under  sections  681  and  682  of  the  Code. 
Defendant  introduced  in  his  behalf  his 
mother,  who  testified,  among  other  things, 
that  the  money  for  the  land  was  paid  by 
D.  B,  Jordan  to  E.  B.  Jordan,  in  her  pres- 
ence, no  one  except  herself,  her  husband, 
and  her  son  being  present;  that  it  was 
paid  in  a  bundle,  and  was  not  voanted, 
and  she  could  not  say  how  much  there 
was,  but  she  heard  him  say  there  was 
$1,100  or  f  1,200;  that  she  took  the  money, 
and  put  it  in  her  hand-satchel,  and  carried 
it  home,  and  that  night  gave  it  to  her  hus- 
band, and  has  not  seen  it  since.  In  reply, 
plaintiff  Introduced  evidence  tending  to 
prove  that  the  defendant  had  been  in  Pen- 
der county  only  one  year  before  the  deed 
was  executed  by  him,  and  that  he  was  in- 
solvent when  he  went  to  Pender.  E.  B. 
Jordan  was  present  in  court  during  the 
whole  of  the  trial,  as  was  also  the  defend- 
ant, and  neither  of  them  was  introduced 
as  a  witness.  During  the  progress  uf  the 
argument,  one  of  plaintiff's  counsel  was 
proceeding  to  comment  on  the  failure  of 
B.  B.  Jordan  and  D.  B.  Jordan  to  take  the 
stand  as  witnesses,  when  the  defendant 
objected  that  It  was  Improperto  comment 
on  their  failure  to  take  the  stand.  His 
honor  overruled  the  objection,  and  tbe  de- 
fendant excepted."  There  was  a  verdict 
and  Judgment  for  plaintiff, and  the  defend- 
ant appealed  to  this  court. 
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Oeorgo  Roantree  and  U.  L.  Stevena,  for 
appellant.  Ajreoek  <&  Daniels  and  Strong, 
Qrajr  A  Stawps,  for  appellee. 

Clark,  J.,  (after  stating  the  ikcts  aa 
above.)  The  flret  three  exceptioDB  were 
TTithoot  merit,  and  were  abandoned  on 
the  argDDien  t.  The  fourth  exception  was : 
"The  defendant  was  present  in  coort  dur- 
ing the  whole  of  the  trial.  The  plaintiff's 
couDBel  was  proceeding  to  comment  on 
the  failure  of  the  defendant  to  take  the 
stand  as  a  witness,  when  the  defendant 
objected  that  it  was  improper  to  com* 
ment  onbls  failure  to  take  tiie  stand.  The 
court  overruled  the  objection,  and  the  de- 
fendant excepted. "  There  is  no  exception 
to  the  nature  of  the  comments  of  counsel 
as  bdng  an  abose  of  the  privilege  of  coun- 
sd,  and  an  exception  of  that  kind  must  be 
made  at  the  time,  or  it  is  waived.  State 
T.  Sugg.  89  N.  C.  527;  State  v.  PoweU, 
106  N.  C.  635.  11  S.  E.  Rep.  191.  The 
point  presented  is  the  right  to  com- 
ment on  the  fact  that  the  opposite  par- 
ty in  a  cItII  action  does  not  go  upon 
the  stand  as  a  witness  In  his  own  be- 
half. Code,  S  1353,  prohibits  such  com- 
ment as  to  the  defendant  In  a  criminal 
action,  but  there  is  no  such  Inhibition  in 
regard  to  parties  in  civil  actions.  What- 
ever may  have  been  the  intimations  of  the 
court  In  the  earlier  rases,  when  the  stat- 
ute allowing  parties  in  civil  actions  to  tes- 
tify (Code,  S  1350)  was  fresh  and  considered 
almost  revolutionary,  there  was  never  any 
statute  prohibiting  such  comments  In  civil 
cases;  and  it  hasiieen  settled  in  Ooodman 
V.  Sapp,  102  N.  C.  477,  9  8.  E.  Rep.  488.  that 
the  introduction  or  non-introductiun  of  a 
party  as  a  witness  iu  his  own  behalf  is 
the  subject  of  comment  exactly  as  the  in- 
troduction or  non-Introduction  of  any 
other  witness  would  be.  There  was  evi- 
dence tending  to  show, and  which  thejary 
found  did  show,  fraud  on  the  part  of  the 
defendant.  He  was  In  court,  and  beard  it. 
The  truth  of  the  tacts  was  peculiariy  with- 
in his  knowledge,  and  be  was  a  competent 
witness.  That  he  failed  to  go  upon  the 
stand  and  contradict  evidence  aftectlDg 
him  so  nearly  was  a  pregnant  circum- 
stance which  the  Jury  might  well  consider, 
and  which  counsel,  within  proper  limits, 
might  call  to  their  attention. 

It  is  contended, however, that  while  this 
is  generally  true,  this  case  is  an  exception, 
because  the  plaintiff  had  caused  the  exam- 
ination of  the  d^endant  to  be  taken  prior 
to  the  trial,  as  authorised  by  Code,  $§  SS1> 
682.  Thal7  proceeding  is  a  substitute  for 
the  bill  of  discovery  under  the  former  prac- 
tice, (section  579,)  and  the  plaintiff  could 
have  rebutted  his  deposition  on  the  trial 
by  adverse  testimony,  (section  588.)  Be- 
sides, the  deposition  was  put  in  evidence 
by  the  defendant  himself,  ami  the  plaintlB 
"did  not  make  one  his  witness  by  taking 
bis  deposition,  which  he  declined  to  read." 
Pearson,  J.,  in  Nell  v.  Chllds,  10  Ired.  196. 
Every  one  knows  that  as  a  matter  of 
practice  the  evidence  of  a  witness  rira 
voce  Is  more  effective  with  a  Jury  than  the 
reading  of  a  deposition ;  and  again,  one 
of  the  recognised  aids  to  a  Jury  in  arriving 
at  the  truth  of  controverted  facts  is  the 
bearing  of  a  witness  on  the  stand,  his  ma n- 
'^er  in  giving  In  his  testimony,  bis  frank- 


ness or  efforts  atconceataMnt.  and  the  like. 
That  the  defendant,  who  was  la  court 
when  bis  character  for  truth  and  boneaty 
was  so  strongly  impeached,  should  prefer 
to  put  in  bis  deposition  and  deprive  him- 
self of  the  benefit  of  his  viva  voce  testi- 
mony, and  the  Jury  of  the  advantage  of 
seeing  his  bearing  and  manner  on  the 
stand,  was  surely  a  subject  of  legitimate 
comment.  It  was  open  to  bis  counsel  to 
amue  that  it  proceeded  from  delicacy  and 
a  sense  of  propriety,  but  that  did  not  de- 
prive the  pladntlff's  counsel  from  calling 
attention  in  a  proper  way  to  the  fact  tbac 
the  defendant  pr^rred  ^ving  tbe  Jury  bis 
deposition  instead  of  the  benefit  of  a  per- 
sonal examination  before  them.  There 
was  no  exception  that  tbe  comments  of 
plaintiff's  counsel  were  of  a  nature  to  i>e 
an  abuse  of  the  privilege.  Besides,  there 
was  brought  out  on  the  trial  fur  the  first 
time  the  material  testimony  that  the 
money  was  handed  over  in  a  package,  un- 
counted; tbe  plaintiff's  mother,  who  was 
r^ed  on  as  a  witness  to  prove  tbe  pay- 
ment of  the  money,  not  knowing,  there- 
fore, how  much  it  was;  and,  furtiier,  that 
the  defendant  went  to  Pender  only  one 
year  before  the  deed  was  executed  to  him, 
and  that  he  was  insolvent  when  he  wmt 
there.  That  the  defendant  did  not  explain 
these  circumstances,  which  did  not  appear 
in  tbe  deposition,  of  itself  made  it  Inti- 
mate to  comment  upon  his  failure  to  go 
upon  tbe  stand.  It  is  not  always  proper 
to  comment  upon  the  fact  that  any  one 
does  not  go  upon  the  stand.  When,  how- 
ever, the  witness  is  In  court,  and  can  give 
important  information  to  the  court  and 
Jury  in  their  search  after  tbe  truth,  tbe  fact 
that  he  Is  not  called  by  tbe  partgr  wha 
should  pot  him  on  tbe  stand  Is  a  subject 
of  proper  criticism,  and  it  makes  no  dif- 
ference (in  a  clTll  case)  that  such  witness 
is  a  party  to  tbe  suit. 

The  fifth  exception  Is  that  plalntifrs 
deed,  though  executed  before  action 
brought,  was  not  registered  till  the  same 
day  tbe  summons  was  issued.  Tlie  plain- 
tiff bad  tbe  equitable  title  without  regis- 
tration, and  could  introduce  the  deed  as 
evidence,  if  registered  the  very  day  of  tbe 
trial.  There  is  no  question  here  of  the 
prior  registration  nf  a  Junior  deed  which 
would  defeat  plaintiff's  claim.  Acts  1885, 
e.  147. 

The  sixth  exception  is  that  tbe  court 
charged  the  Jury  "if  they  should  find  that 
E.  B.  Jordan  [the  father  of  the  defendant 
and  the  grantor  in  the  deed]  reserved  suf- 
ficient, ample,  and  available  property  to 
pay  all  of  his  debts  existing  at  the  time  of 
tbe  execution  of  the  deed  to  the  defendant, 
and  if  they  should  also  find  that  the  par- 
chase  money  was  paid  by  tbe  defendant, 
yet  If  they  should  find  that  B.  B.  Jordan 
made  said  deed  with  intent  to  defraud  bis 
creditors,  and  that  Intent  was  known  to 
and  participated  in  by  the  defendant,  the 
deed  would  be  void. "  This  charge  is  sup- 
ported by  Savage  v.  Knight,  92  N.  G.  ^3; 
Woodt-olt  V.  Bowles,  104  N.  C.  197, 10  S.  E. 
Rep.  482.    No  error. 

Merrimon.  C.  J.,  {dissentiog.)  General- 
ly a  party  to  an  action  may,  but  he  ia  not 
bound  to,  become  a  witness  in  his  own  l>e- 
half  on  the  trial,  and  that  he  dues  not  or^ 
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dinnrlly  creates  no  presnniptlon  to  his 
prfBJadlce,  nor  Is  the  fact  that  he  does  not 
the  proper  Bnbject  of  comment  to  the  Jary 
by  counsel  in  bis  argnment  to  tbero  apon 
the  evidence.  Bat  when  the  evidence 
tends  to  prove  material  facts  to  the  preju- 
dice of  a  party,  as  to  tacts,  matters,  and 
things  apparently  within  his  Icnowiedge, 
or  that  oDght  so  to  be,  and  be  could  con- 
tradict, modify,  or  explain  aoch  adverse 
evidence,  and  he  is  present  at  the  trial,  or 
might  conveniently  be,  and  he  falls  to  tes- 
tify as  he  might  do,  that  he  does  not  is  a 
subject  fairly  to  be  commented  upon  by  the 
opposing  party.  If  a  pa  rty  can  and  has  op- 
portunity to  contradict,  modify,  or  ex- 
plain any  evidence  produced  on  the  trial  to 
his  prejudice,  and  he  will  not,  the  fair  and 
reasonable  inference  is  that  he  cannot; 
such  inference  being  more  or  lees  strong, 
according  to  the  attending  circumstances. 
A  party  should.  In  justice  to  the  court  and 
jury,  as  well  as  to  himself,  produce  compe- 
tent evidence  to  prove  his  side  of  the  case 
asclearly  and  strongly  as  be  well  can,  with- 
out regard  to  a  very  nice  or  fanciful  sense 
of  delicacy  on  his  part  as  to  becoming  a 
witness  in  his  own  behalf.  A  judicial  trial  is 
practical  and  earnest,  and  thepurposelsto 
truly  ascertain  the  material  facts  in  issne, 
and  to  this  Important  end  all,  certainly  suf' 
flcient,  competent  evidence  should  be  pro- 
duced, whether  the  witnesses  betbeparties 
or  otherwise.  It  is  strong  circumstantial 
evidence  against  a  party  that  he  omits  to 
give  evidence  to  repel  circumstances  and 
evidence  to  his  prej  udlce,  w  hicb  he  has  pow- 
er to  produce  and  will  not ;  and  It  Is  not  oth- 
erwise when  be  may  do  so  by  himself  as  a 
witness,  and  will  not.  what  we  have 
thus  said  is  fully  sustained  by  what  is  de- 
cided and  said, pertinent  here, in  Ooodman 
V.  Sapp,  102  N.  C.  477,  »  S.  E.  Bep.  483; 
Cbambers  v.  Greenwood,  68  N.  C.  274; 
Gragg  T.  Wagner,  77  N.  C.  246;  Black  v. 
Wright,  9  Ircd.  447.  In  this  case  we  are  of 
opinion  that  the  failure  of  the  defendant 
to  become  a  witness  in  his  own  behalf 
would  have  been  a  subject  of  fair  com- 
inait,  but  for  the  important  fact  that  the 
plaintiff  himself  examined  him  before  the 
trial,  as  allowed  by  the  statute,  (Code, 
88  681,  682.)  and  bis  examination  was  duly 
filed  by  the  clerk  before  whom  the  same 
was  taken.  That  examination  was  very 
thorough. and  searching,  embracing  sub- 
stantially and  very  fully  the  matters  and 
things  as  to  which  the  plaintiff's  counsel 
complained  he  bad  not  testifled  about  on 
the  trial,  as  he  might  have  done.  The 
plaintiff  did  not  put  such  examination  In 
as  evidence  on  the  trial,  as  be  had  the 
right  to  do,  bnt  the  defendant  did,  as  he 
might  do.  The  statute  (Code,  {  682)  ex- 
pressly provides  that  such  examination 
*' may  be  read  byelther  party  on  the  trial." 
It  was  evidence  for  the  defendant,  snbject 
to  be  rebutted  by  adverse  testimony  of 
the  plaintiff,  and  commented  upon  by 
couttsdtothe  jury.  While  the  defendant 
was  not  examined  before  the  jury,  he  was 
examined  in  a  way  allowed  by  law,  and 
his  evidence  was  before  them  for  all  perti- 
nent purposes.  Nevertheless  the  plaintiff's 
counsel  was  allowed  to  make  strong  and 
prolonged  comments,  not  simply  upon 
his  testimony  as  given,  bat  as  well  upon 


the  fact  that  he  was  not  again  examined 
and  In  the  presence  of  the  jnry.  He  and  his 
counsel  no  doubt  thought  that  the  exam- 
ination of  him  by  the  plaintiff  was  full  and 
sufficient.  Inasmuch  as  the  defendant  bad 
thus  been  examined,  I  think  the  court 
erred  in  allowing  the  counsel  to  complain 
and  comment  and  lay  great  stress  npon 
the  fact  that  be  was  not  examined,  at  his 
own  Instance,  in  the  presence  of  the  jury. 
It  Is  altogether  probable  that  the  very 
forcible  comment  had  undue  weight  with 
them.  The  clear  tendency  of  it  was  to 
strongly  incline  and  prejudice  them  against 
the  defendant,  because  he  hud  not  been  re- 
examined before  tbeni,  when  In  fact  he  had 
been  examined  very  thoroughly  by  the 
plaintiff  in  a  way  he  chose,  and  that  ex- 
amination was  before  them  to  be  com- 
mented upon  by  counsel.  It  might  be 
that,  if  the  plaintiff  had,  before  the  intro- 
duction of  evidence  on  the  trial  was 
closed,  notifled  the  defendant  his  counsel 
would  comment  on  the  fact  that  be  ab- 
stained from  going  on  the  witness  stand 
before  the  jury.thecase  would  be  different. 
But  that  case  is  not  presented. 


ScBooos  V.  Strvenson  et  al. 

(.Suprtme  Court  qf  North  Carolina.    Maroh  9L 
1891.) 

BsnuiniHe  Cass  on  Apfbai. —  PsoarnKDaae  B»- 
utw. 
Where  the  sapreme  ooart,  in  passing  npoa 
a  number  of  exceptions,  sustains  only  two,  and, 
while  afBrmiug  the  case,  remands  it  for  further 
action  l>y  the  trial  oonrt,  npon  retrial  the  ooort 
should  follow  the  oplnlcm,  rather  than  the  formal 
ooncjoston  "aiBrmed, "  and  fsllnre  to  do  so  is 
error. 

Appeal  from  suiterior  court,  Iredell 
county :  Bynum,  J  udge. 

ArmSeld  Jt  Turner,  for  appellant.  D.  BL 
Fnrcbes,  for  appellee. 

Clabe,  J.  The  only  question  presented 
by  this  appeal  is:  "Did  this  court,  at  Feb- 
ruary term,  1888,  sustain  exceptions  three 
and  four  of  M.  N.  Alexander  to  the  report 
of  J.  B.  Connelly?"  An  examination  ot 
the  opinion  In  100  N.  C,  on  page  859,  6  S. 
E.  Bep.  Ill,  shows  that  the  court,  (Smith, 
C.  ,1.,)  sustained  those  exceptions  in  clear 
and  unmistakable  language.  The  court 
below  should  therefore  have  allowed  de- 
fendant's motion  for  a  re-reference  to  cor- 
rect the  account  in  accordance  with  said 
opinion,  the  motion  having  been  made  la 
apt  time.  His  honor  was  probably  misled 
by  the  words, "  No  error;  affirmed,"  at  the 
end  of  the  opinion,  which  was  a  mere  in- 
advertence, arising  doubtless  from  the 
fact  that  there  were  many  exceptions, 
wblcb  were  all  held  against  the  appellant 
save  those  two,  and  the  case  in  the  main 
was  affirmed.  This  case  differs  somewhat 
from  Cook  v.  Moore,  100  N.  C.  294,  6  8.  £. 
R^.  796,  and  Summerlin  v.  Cowles,  107  N. 
C.  469,  ante,  284,  in  which  there  was  a  sim- 
ilar inadvertence  in  a  case  where  the  Judg- 
ment here  was  in  its  nature  final,  and  a 
motion  was  properly  made  and  allowed  In 
this  court  to  correct  it.  In  the  present 
case  the  court  ruled  seriatim  on  several 
exceptions,  sustaining  two,  overruling  tbe 
others,  and  sending  the  ease  back  tor  far- 
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tber  action.  The  coart  below  sboald have 
followed  the  decision  of  the  court,  and  not 
the  tormal  conclaslon,  and  no  motion  here 
to  correct  was  absolutely  necessary,  there 
being  no  final  Judgment,  and  the  costs  of 
the  former  appeal  being  propwly  adjudged. 
Error. 


Town  or  KtoHLANSS  ▼.  Koonoe. 

(Supreme  Court  of  North  CaroUna.    Harob  17, 
1891.) 

CBiMiKja.  IiAW— AppbaI/— Thial  db  Nova 
On  appeal  to  the  superior  court  from  a  con- 
viction before  a  justice  oi  the  peace,  ttie  court 
can  alloiv  an  amendment  of  the  warrant;  but  It 
cannot  thereupon  enter  Jadgment  against  defend- 
ant in  spite  of  bis  plea  of  not  ROll^,  as  Ck>de  N. 
C.  i  900,  provides  that  the  trial  on  snob  appeal 
shall  be  anew,  without  prejadioeftom  the  former 
{Hmseedlngs. 

Appeal  from  superior  court,  Onalow 
county ;  Abhfiki.d,  Judge. 

The  defendant  was  charged  criminally 
before  the  mayor  of  the  town  of  Rich- 
lands,  In  the  county  of  Onslow,  with  the 
violation  of  an  ordinance  of  that'  town, 
and  convicted.  He  appealed  to  the  supe- 
rior court.  In  that  court,  upon  motion 
of  the  solicitor  for  The  state,  the  state 
warrant  was  allowed  to  be  amended, "  the 
appeal  was  withdrawn,"  and,  "by  agree- 
ment, "  the  case  was  remanded  to  tbemay- 
or  for  trial.  Afterwards,  npon  appUca. 
tlnn  of  defendant,  the.  mayor  transferred 
the  cane  to  a  justice  of  the  peace,  to  be 
tried  before  him.  The  defendant  demand- 
ed a  jury  trial,  which  was  had.  Tbere 
was  a  verdict  of  guilty,  and  thereupon  the 
defendant  moved  in  arrest  of  Judgment. 
The  motion  was  overruIe<l,  and  Judgment 
was  given  against  the  defendant,  and  he 
appealed  to  the  superior  court.  In  that 
court  the  solicitor  "insisted  that  the  de- 
fendant, by  asking  at  spring  term,  1880, 
that  the  case  be  remnnded,  to  be  settled 
by  the  lower  court,  and  by  order  of  the 
court  to  that  effect,  had  lost  his  right  to  a 
further  appeal. "  Thedefendant  thereupon 
said  that  "he  only  asked 'to  be  heard  in 
this  [the  superior]  court  on  his  motion  In 
arrest  of  Judgment. "  The  court  refused  to 
hear  that  motion,  and  granted  the  mo- 
tion of  the  solicitor  to  "amend  the  war- 
rant so  as  to  recite  the  town  ordinance  on 
which  it  Is  based,  and  otherwise  conform 
It  to  the  facts  found  on  the  trial. "  The  de- 
fendant objected,  and  excepted.  It  seems 
the  amendments  were  made,  but  they  do 
not  appear  in  the  transcript  of  the  record. 
The  court  overruled  the  motion  in  arrest 
of  judgment,  gave  judgment  against  the 
defendant,  and  he  appealed  to  this  court. 

S.  W.  Isler,  for  appellant.  Tlie  Attor- 
ney Genev&l,  for  appellee. 

Mbkrimon,  C.  J.,  (after  Bt&ting  the  facta 
as  above.)  The  proceedings  and  conduct 
of  this  case  have  been  irregular  and  con- 
fused. The  superior  court  should  have 
tried  the  defendant  upon  the  first  appeal 
from  the  judgment  of  the  mayor,  but  he 
cannot  complain  that  this  was  not  done. 
The  offense  charged  is  but  a  petty  misde- 
meanor, and  the  appeal  was"  withdrawn, " 
it  seems,  at  his  instance,  and,  "by  agree- 
ment," the  case  was  remanded  to  the 
mayor  to  be  disposed  of  by  bim.    After* 


wards  the  det«idant  bad  the  eape  trans- 
ferred to  a  Justice  of  the  peace,  and  be  was 
tried  before  that  magistrate.  It  mast  be 
taken  that  be  consented  to  sneh  coarse  of 
procedure,  and  he  is  concladed  by  It,  sob- 
Ject  to  his  right  of  appeal  to  the  superior 
coart.  The  appeal  by  the  defendant  from 
tbe  Judgment  of  the  Justice  of  the  peace 
took  the  case  into  the  supwior  court,  not 
to  be  heard  there  simply  as  to  a  motion 
in  arrest  of  judgment  or  any  exception  to 
any  pertinent  decision,  order,  or  jndgment 
of  tbe  Justice  of  tbe  peace  In  the  action, 
bnt  to  be  tried  upon  the  whole  merits 
anew.  The  statute  (Code,  9  900)  explicitly 
prescribes  that  "in  all  cases  of  appeal 
[from  the  Judgment  of  a  Justice  of  tbe 
peace]  the  trial  shall  be  anew,  witbout 
prejudice  from  tbe  former  proceedings." 
When,  therefore,  tbe  appeal  reached  the 
superior  court,  that  court  ought  to  have 
proceeded  in  the  action  as  to  tbe  trial  de 
novo,  and  It  might  allow  all  prop^ 
amendments  of  the  proceedings,  Including 
tbe  state  warrant  to  that  end.  The  de> 
fendantmlgbt  have  pleaded  nolo  eontea- 
</eiv,— guilty  or  not  guilty ;  and  so,  b^ore 
pleading  and  afterwards  by  permlmlun  of 
the  court,  be  might  have  moved  to  qaash 
the  warrant.  State  r.  Quick,  72  N.  C.  341 ; 
State  V.  Powell,  86  N.  C.  640.  The  motion 
in  the  superior  court  to  arrest  the  Judg- 
ment in  the  court  of  the  justice  of  tbe  peace 
bad  no  pertinency,  because  the  action  was 
there  to  be  tried  anew,  and  without  re- 
gard to  tbe  verdict,  motions,  and  Judg- 
ment before  the  Justice  of  the  peace.  The 
superior  court  was  not  a  court  of  errors. 
It  bad  Jorisdiction  to  try  and  dispose  of 
the  case,  which  it  obtained  by  vlrtoe  of 
tbe  appeal.  The  court  bad  authority  to 
allow  the  state  warrant  to  be  amended  as 
it  did  do,  but  it  could  not  thereupon  at 
once  proceed  to  Judgment  against  thede- 
fendant. It  appears  that  tbe  latter  plead- 
ed not  guilty,  though  the  plea  does  not 
appear  in  the  record  before  us.  Tbe  court 
should  have  required  hira  to  plead  or  de- 
mur. If  he  pleaded  not  gailty,  he  sboald 
have  been  put  upon  his  trial.  If  be  plead- 
ed nolo  coatendere  or  guilty,  tbe  court 
might  have  proceeded  to  give  Judgment. 
But  there  was  no  trial;  no  verdict  of  a 
jury;  no  plea  that  warranted  tbe  Jadg- 
munt  from  which  tbe  defendant  appealed. 
The  judgmentseems  to  have  Iteea  rendered 
by  Inadvertence,  occasioned  by  tbe  contu- 
sion and  irregularities  in  tbe  proceedings 
in  the  course  of  the  action.  There  in  error. 
To  tbe  end  tbe  Judgment  may  be  reveraed 
and  the  casedispoaed  of  according  to  law, 
let  this  opinion  be  certified  to  tbe  superior 
court.    It  is  ao  ordered. 


Boon  ▼.  Mubpht. 

(Supreme  Court  of  Jforth  CaTOUma.    MMch  17, 

1891.) 

IirsTBDonoKS— FAn.UBB  to  CvARsa  on  rttm  VAon 
— MALPKAonoa 

1.  Under  Code  K.  C.  {  418,  reqalring  tbe  oomt 
to  charge  npou  the  facta,  it  is  not  bomtd  to  reoa- 
pltulate  all  tbe  evldenoe;  and,  U  either  party 
aesirea  fuller  Instructions,  he  should  ask  tocon, 
ai<d  cannot  complain  after  verdict  that  the  charge 
did  not  cover  all  the  facts. 

9,  A  party  cannot  oomplaln  after  verdlot  that 
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•  apeolal  Inatruotion  was   not  given  when  lie 
failed  to  ask  for  it. 

8.  In  an  aotion  acainst  a  physician  for  mal- 
practice, an  instraotfon  that  ordinary  skill  is 
«the  skill  which  a  snrgeon  would,  under  the  cir- 
comstances  of  the  case,  reasonably  ose  In  treat- 
inK  the  case, "  is  not  ecroneoas. 

Action  tor  damages  for  alleged  roalpras- 
ttce  of  defendant,  (a  pbysictan,)  tried  be- 
fore MAcRAB,J.,atiScpteinber  term, 1^90,  of 
Alamance  superior  coort.  There  was  no 
«zceptlon  to  the  testimony,  and  no  re- 
quests for  special  Instructions.  The  pre- 
siding Judge  did  not  repeat  the  testimony, 
nor  did  he  recapitulate  it  further  than  will 
appear  by  the  charge,  nor  was  there  any 
request  that  the  judge  should  recapitulate 
the  evidence,  either  before  the  charge  was 
read  to  the  Jury  or  afterwards.  Thecourt 
charged  as  follows:  "This  action  is 
brought  tor  the  purpose  ot  recovering 
damages  for  the  alleged  negligence  or  nn- 
«klllfnl  treatment  ot  the  plalntifi  by  de- 
fendant. It  is  admitted  or  proven  that  the 
defendant  is  a  physician  and  surgeon; 
that  be  was  called  to  attend  the  plaintiff ; 
that  he  did  attend  him  tor  some  time; 
that  another  physician  was  called  in,  and 
then  others,  and  finally  they  amputated  his 
leg.  His  contention  is  that  the  necessity 
for  this  amputation  arose  by  reason  ot 
improper  and  unskillful  treatment  ol  him 
by  the  defendant,  and  by  the  neglect  of  de- 
fendant to  attend  bis  patient  when  It  was 
necessary  tor  hlra  to  do  so.  And  the  testi- 
mony offered  by  the  plaintiff  Is  for  the 
purpose  ot  satisfying  you  that  the  defend- 
ant did  not  use  ordinary  skill,— the  skill 
which  a  surgeon  would,  under  the  cir- 
cumstances of  the  case,  reasonably  use  in 
treating  the  case;  and  that,  after  under- 
taking the  plaintiff's  case,  he  did  not  visit 
bim  as  often  as  he  ought  to  have  done; 
and,  flnnlly,  that  he  abandoned  the  case, 
and  the  result  was  that,  white  It  was  a 
case  that  ought  to  have  been  cured  by  rea- 
nonable  attention,  yet  by  reason  ot  the 
want  of  skill  in  ascertaining  the  cause  ot 
the  pialntifl's  suffering  In  the  first  Instance, 
and  by  neglect  to  pay  that  attention  to 
the  case  which  It  required,  the  necessity 
tor  amputation  arose.  On  the  other 
hand,  the  testimony  offered  by  the  defend- 
ant is  for  the  purpose  ot  satlstying  you 
that  when  he  was  nailed  in  he  madecareful 
examination  of  the  parts  afflicted,  and 
obtained  all  the  information  hecould  from 
the  plaintiff  and  his  wife;  that  he  applied 
the  proper  remedies  to  the  parts,  and  pre- 
scribed the  proper  medicine  and  treat- 
ment ;  that  he  did  all  that  appeared  to  be 
reasonably  necessary  to  bedone,  and  gave 
all  proper  directions  for  the  nurse;  and 
that,  although  be  was  told  that  be  need  not 
come  again  unless  he  was  sent  for,  he  con- 
tinued bis  visits  until  be  deemed  it  nnnec- 
essary  to  give  further  personal  attention 
to  tbe  patient ;  that  the  process  of  healing 
was  going  on  favorably ;  that  the  trouble 
seemed  originally  to  arise  from  a  bnm, 
and  that  he  was  so  Informed,  and  that 
the  affection  ot  tbe  knee  arose  from  ne- 
croain,  caused  by  tbe  vicious  state  of  plain- 
tiff's constitution,  and  not  from  any  acci- 
dent to  the  knee,  as  described  by  tbe  plain- 
tiff,—something  which  neither  bis  skill 
Dor  attention  could  have  seen  or  averted 


while  he  was  attending  the  ease.  Now, 
the  question  for  you  is  whether  there  was 
an  accidental  tall  against  the  door  and 
fracture  ot  the  kne»-pan;  whether  there 
was  a  bum  by  long  exposure  to  the  heat  of 
tbe  stove  while  tlie  plaintiff  was  in  a 
drunken  condition,  or  whether  there  was 
a  disease  ot  the  bone,  or  death  of  the 
bone,  ariiring  from  the  plaintiff's  hab- 
its ot  living;  or  whether  all  or  dther 
of  these  causes  combined  to  affect  the 
plaintiff:  did  the  defendant,  when  be 
was  called  in  and  took  charge  of  platntiO's 
case,  use  the  ordinary  skill  ot  a  surgeon 
and  physician  in  managing  the  case,  or 
did  he  fail  to  use  reasonable  care  In  tbe 
discharge  ot  his  duty,  or  did  he  neglect  to 
visit  tbe  plaintiff  as  often  or  as  long  as  be 
reasonably  ought  to  have  done;  and  was 
tt  by  reason  ot  aucb  tailoreto  use  ordinary 
skill  and  n^lect  to  attend  to  tbe  ease,  or 
from  other  caose,  that  tbe  neceMity  for 
the  amputation,  it  there  was  a  necessity, 
arose?  The  burden  of  proof  is  upon  the 
plaintiff.  He  must  satisfy  you  by  a  pre- 
ponderance of  evidence  ot  the  truth  ot  bis 
charge.  It  he  has  done  so,  you  should  re- 
spond In  the  affirmative;  tt  not,  in  the 
negative.  If  you  have  found  that  the 
plaintiff  was  not  injured  b.v  tbe  nnskilltul 
treatment  or  negligenee  ot  defendant,  or  if 
you  have  not  been  satisfied  of  tbe  fact, 
your  response  shall  be  *  No,'  and  you  need 
not  trouble  yourselves  about  the  second 
issue.  But  if  yon  shall  respond  to  tbe 
first  issue  'Yes,'  it  you  find  that  tbe  plain- 
tiff  was  injured  by  tbe  unsklllfol  treatment 
or  n^llgoice  of  defendant,  yon  will  pro- 
ceed to  ascertain  and  say  wbat  la  the 
amount  ot  bis  damages.  Ton  may  consid- 
er his  physical  suffering,  bis  mental  an- 
guish, it  there  were  such  suffering  and  an- 
guish; his  actual  expense;  bis  present 
inability  to  provide  for  himself  and  hla 
family,  as  compared  with  bis  ability  be- 
fore his  legwcM  amputated,  to  make  tbeee 
provisions;  and  you  will  put  these  things 
together,  and  estimate  the  damage.— rea- 
sonable compensation  tor  these  things, — 
not  exemplary  damages,  or  smart  mon- 
ey." Verdict  for  plaintiff.  Defendant  ex- 
cepted, after  verdict,  to  tbe  charge  ot  his 
honor,  and  assigns  tor  error:  "(1)  For 
that  bis  honor  did  not,  in  charging  tbe 
jury,  state  in  a  plain  and  correct  manner, 
or  at  all,  the  evidence  given  in  tbe  case, 
and  declare  and  explain  the  law  arising 
thereon.  (2)  For  that  his  honor  tailed  to 
charge  the  Jury  as  to  what  constitutes 
ordinary  skill  and  ordinary  care  and  dili- 
gence on  the  part  ot  a  physician  and  sur- 
geon ;  and  to  state  in  an  orderly  manner 
tbe  contention  and  evidence  of  tbe  plain- 
tiff, and  the  law  arising  upon  the  same 
with  respect  thereto;  and  to  state  ia  an 
orderly  manner  the  contention  and  evi- 
dence ot  tbedefendant,  and  the  law  arising 
upon  tbe  same  in  respect  thereto. "  Judg- 
ment tor  plaintiff.    Appeal  by  defendant. 

J.  A.  LoBfc  and  J.  T.  Morebeud,  for  ap- 
pellant.   John  W.  Graham,  tor  appellee. 

Clabk,  J.,  (after  Btatiag  tbe  Acta  aa 
above.)  As  to  the  exception  that  the  Judge 
did  not  repieat  the  testimony,  nor  recapit- 
ulate it  beyond  the  summary  ot  it  which 
appears  In  the  charge,  the  precedents  are 
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ample  that  this  la  not  error  niiiew  the  ap- 
pellant bad  requested  the  recital  to  full  of 
the  testimony  or  of  such  parts  as  he  deemed 
material,  and  which  had  been  omitted 
by  the  court.  The  law  Is  so  stated  by 
Taylor,  C.  J.,  in  State  v.Morris,8Hawks, 
888,  and  apprured  by  Hbndbbbon,  C.  J., 
and  BcFFiN,  J.,  In  State  v.  Llpaey,  8  Dev. 
48S,  where  it  is  afruin  Held  "  the  ]ndge  is 
not  bound  to  charge  on  all  the  facts, 
that  being  a  matter  left  to  his  dlsci^e- 
tdon."  Instate  t.  Haney,  2  Dev.  &  B. 
890.  it  la  held  by  Oaston,  J.,  citing  State 
T.  Llpsey,  that  the  "Judge  is  not  boand  to 
recapitnlate  all  the  evidance  to  the  Jury. 
It  is  sufficient  for  blm  tu  direct  their  at  • 
tentlon  tu  the  principal  questions  which 
they  have  to  investigate,  and  to  explain 
the  law  applicable  to  the  case;  and  this 
particularly  when  he  is  not  called  upon 
by  counsel  to  give  a  more  fnll  charge." 
The  construction  placed  by  these  emi- 
nent Judges  upon  the  act  of  1796  (now 
Code,  §  418)  has  beoi  recognised  and  fol- 
lowed by  numerous  cases.  Tbejury  betog 
the  Judges  of  the  facts,  the  object  of  the 
recapitulation  is  to  so  place  the  facts  be- 
fore the  Jury  that  the  Judge  can  "declare 
and  tixplain  the  law  anaiug  thereon." 
which  Is  his  province.  When  the  facts  are 
simple,  or  the  Judge  "directs  the  attention 
of  the  Jury  to  the  principal  questions  they 
hare  to  inrestlgate, "  as  here,  by  stating 
the  respective  contentions  of  the  parties, 
the  failure  to  recapitulate  the  evidence  Is 
not  error.  If  either  party  wishes  fuller  In- 
Btrnctions.  be  should  ask  for  them;  and  If 
any  material  evidence  Is  omitted  hesbould 
call  it  to  the  attention  of  the  court.  To 
permit  a  party  to  ask  for  a  new  trial  be- 
cause of  an  omission  of  the  Judge  to  recite 
all  the  details  of  prolix  testimony,  or  for 
an  omisalnn  to  charge  in  every  poadble 
aspect  of  the  case,  would  tend  not  so  much 
to  make  a  trial  a  fnll  and  fair  determina- 
tion of  the  controversy,  as  a  contest  of  In- 
genull7  between  counsel.  The  proper 
course  is  for  counsel  to  ask,  before  the 
charge,  for  instructions  on  the  points  of 
law  he  deems  material,  and  to  direct  the 
attention  of  the  Judge,  after  bearing  the 
charge,  to  any  omission  of  important  evi- 
dence which  he  may  have  made.  The  ap- 
pellant should  present  bis  views  on  these 
matters  In  apt  and  proper  time,  and  not 
"speculate  upon  the  verdict."  If  he  is  si- 
lent when  he  should  speak,  he  ought  not 
to  be  heard  when  he  should  be  silent.  It 
Is  too  late,  certainly,  after  verdict  to  rnise 
the  objection  that  thejudgedid  notcharge 
upon  a  particular  aspect  of  the  case,  ( Wil- 
ley  V.  Railroad  Co.,  94  N.  C.40e.  1  S.E.Rep. 
446,  and  cases  there  cited ;)  or  omitted  to 
recapitulate  any  part  of  the  evidence, 
(Stdte  V.  Qrady,  88  N.  C.  643,  and  cases 
cited;  State  v.  Reynolds, 87  N. 0.644.)  Nor 
do  wo  think  the  Judge  tailed  todeclare  and 
explain  the  law  applicable  to  the  evidence. 
It  It  waa  not  as  full  as  the  appellant  de- 
sired, It  was  his  own  tanlt  that  h«t  did 
not,  in  apt  time,  ask  for  special  inatrnc- 
tions.  State  v.  Bailey,  100  N.  C.  628,  6  S. 
E.  Rep.  872,  and  cases  there  cited. 

The  second  exception  embraces  two  dif- 
ferent grounds:  Firstly.  Because  the 
court  did  not  charge  tbe  jury  "as  to  what 
constitutes  ordinary   skill  and  ordinary 


care  and  diligence  on  the  part  of  a  physi- 
cian and  surgeon."  The  case  of  Woodward 
V.  Hancock.  7  Jones,  (N.  C.)  884,  relied  on 
by  the  appellant,  is  nut  in  potot,  because 
to  the  present  case  the  Judge  did  not.  as 
in  that  case,  leave  it  to  the  Jury  to  deter- 
mine what  was  "ordinary  skill,"  but  told 
them  it  was  **  the  skill  which  a  surgeon 
would,  under  the  circumstances  of  the 
ease,  reasonably  use  In  treating  the  case. " 
and  left  the  facts  only  as  to  what  was 
done  by  the  physlclaD  to  tbejury.  Be- 
sides, tbe  authorities  already  dted  are  to 
the  effect  that,  if  fuller  tastruction  on  this 
point  could  have  beeu  given,  and  would 
have  been  beneficial  to  the  appellant,  it 
was  his  duty  to  have  presented  his  views 
to  the  form  of  a  prayw  for  InstructioHs 
embodying  the  rule  of  law  which  hedeemed 
applicable.  Failing  to  do  so,  he  cannot 
beheard  to  cumplato  after  vn>dlct.  Mor- 
gan V.  Smith.  77  N  C.  88.  A  mistostruc- 
tion  or  misdirection  in  tbe  charge,  how- 
ever, can  be  specified,  and  excepted  to  for 
tbe  first  time  by  appellant  when  stating 
his  case  on  appeal.  Code,  41S  (8) ;  I/owe 
T.  Elliott,  107  N.  C.  — .  ante,  888.  Tbe  lat- 
ter part  of  this  exception,  that  the  court 
"did  not  state  in  an  orderly  manner  the 
contention  and  evidence  of  the  defendant 
and  the  law  arising  thereon,"  we  tbtok 
Is  without  merit.  Wis  find  notbtog  in  the 
charge  of  which  the  appellant  can  com- 
plain. We  learn  from  the  argument  that 
tbls  exception  waa  based  upon  what  was 
said  in  State  v.  Boyle.  104  N.  C.  800, 10  S. 
E.  Rep.  696. 1028.  But  to  that  ease  there 
was  a  specific  prayer  for  tostmction, 
which  is  absent  here,  and  the  difference 
has  already  been  pointed  out  in  State  r. 
Pritcbett,  106  N.  C.  667. 11  S.  E.  Rep.  367, 
and  State  v.  Brady,  107  N.G.— ,  ante,  325. 
No  error. 


WOBTBT  V.  BBAOT  H  «/. 

(Supreme  Court  of  ITorO^  CaroUna.    Xanh  94, 
1891.) 

FSAUSULXirT  CoimCrAXOES— GOHBIBaRATIOK— 
PBOPBBTT  RiTAIHaD. 

1.  A  deed  to  the  grantor's  aoa,  la  conalderm- 
tlon  of  his  aapporting  his  two  deaf  and  dumb 
brothers,  in  on  valuable  oonsldentlon,  and  to 
avoid  it  as  to  creditors  a  trandnlent  intent  most 
be  shown. 

8.  Under  Rev.  Code  N.  O.  &  EC,  |  S,  declaring 
voluntary  conveyanoes  void  as  to  oreditors,  un- 
less the  grantor  retains  property  "fully  solBoieat 
and  available  for  the  satufactioD  of  hla  then 
oreditoia, "  aa  lastrDOtlmt  that  to  make  such  a 
deed  valid  the  nantor  mnat  have  retained  prop- 
erty "amply  soficlent  to  pay  hU  azlstiDg  debts' 
ia  snffloient. 

8.  Where  part  of  the  reeerrad  eatate  con- 
sisted of  debts  contaraoted  during  fha  late  cItU 
war,  and  heuoe  subject  to  be  soiled,  their  value 
is  a  Question  for  the  Jury,  and  it  ia  proper  to  re- 
fuse to  Instmot  that  they  most  be  Idt  out  of 
oonslderatlon,  nnleas  they  were  collected  within 
the  time  Umlted  by  the  general  assembly. 

4.  It  ia  not  tme,  aa  a  general  propoaltion, 
that  this  reserved  estate  must  not  oonaist  wholly 
la  stocks,  bonds,  or  other  securities,  pablio  or 
personal,  out  must  be  such  as  is  aooeasible  to 
final  process  against  the  debtor. 
Affirming  91  N.  C.  905. 

On  rehearing.  For  former  report,  see  91 
N.  C.  265.  (before  the  pnbUcation  uf  the 
Southeastern  Reporter.) 
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J.  W.  Hiaadmie,  for  appeUant.  W.  E. 
MureblaoD,  tor  appeUees. 

Mkbrimon,  C.  J.  Thia  is  an  application 
to  rebear  the  case  of  Wortliy  ▼.  Brady,  91 
N.  C.  286.  We  bare  re-examined  the 
fcrounda  ot  the  decision  in  that  case,  par- 
ticularly in  the  respect  complained  of, 
with  cava  and  scmtiny,  and  are  satisfied 
tiiat  the  instrnetioaa  in  question  given 
the  Jury  were  substantially  conwet,  and 
for  the  reasons  clearly  stated  by  the  late 
Chief  Jnstloe  Smith.  The  petition  must 
therefore  be  dismissed.    It  !•  so  <ndered. 

Belie«rliig  denied. 


MooRE  V.  Sat. 

{Sumreme  Court  of  North  CaroUma.    Uaroh  St, 
1861.) 

Bbplitib— Bioar  or  AonoN— Wan  AocoHTSft— 
FBKKi.TUHa  Sun. 
Where  a  ohAttel  martgace  glvwi  to  Monre 
the  payment  of  notes  provides  tnst  tbe  mortgagee 
may  take  possession  ot  the  prsperty  if  the  mort- 
gagor falls  to  pay  the  debt  "on  or  before  ma- 
lunty,  ■  a  sonunons  Issaed  by  the  mortgagee  In  an 
action  of  claim  and  delivery  for  the  property,  on 
the  day  the  notes  fell  dne,  is  prematnie,  in  the 
abaenoe  of  any  allegation  or  proof  that  pay- 
ment of  the  notes  was  demanded  and  («f  naed  on 
that  day. 

This  was  an  action  of  claim  and  delivery 
tried  at  the  November  term,  189u,  of  tbe 
Boperlor  court  of  Cumberland  county,  be- 
fore MaoKab,  Judge.  Appeal  by  defend- 
ant. 

Sutton  A  Cook,  for  appellant.  Geo.  M. 
Roae,  for  appellee. 

AvBuT,  J.  We  think  that  the  sommons 
was  Issned  t)efom  the  plaintiff's  right  of 
action  accrued,  and,  ot  coarse,  if  it  ap- 
peared that  be  had  no  standing  in  court, 
then  he  cannot  maintain  his  suit  now. 
Tbe  plaintiff,  E.  F.  Moore,  claimed  the 
property  ae  mortgagee  in  several  chattel 
mortgages  execnted  by  tbe  defendant, 
Bay,  to  him  on  the  12th  of  April,  1888,  to 
secure  the  payment  ot  notes  which  would 
become  due  Novemt>er  1, 1888.  The  prop- 
erty was  conveyed  npon  a  special  trust, 
which  was  expressed  in  each  of  the  mort- 
gages as  follows:  "That  if  I  tail  to  pay 
said  debt  and  interest  on  or  before  ma- 
toflty,  then  be  may  talte  into  bis  posses- 
sion and  sell  said  property  and  crop,  or  so 
much  thereof  as  may  be  necessary,  by  pub- 
lic aactlon.  for  cash,  first  giving  twenty 
days' notice  at  three  public  pi  aces,  and  ap- 
ply the  proceeds  of  such  sale  to  the  dis- 
charge of  said  debt,  and  interest  on  the 
same,  and  pay  any  surplus  to  me. "  Tbe 
plaintiff,  Moore,  caused  summons  to  be  is- 
sued on  the  1st  ot  November,  18S8,  the  day 
on  wbicb  tbe  notes  tell  due,  and  seised  tbe 
naortgage  crops  conveyed.  After  execu- 
tion ot  tbe  notes,  and  before  tbe  suit  was 
brought,  tbey  were  asalKned  to  the  Peo- 
ple's National  Bank  ot  FayettevlUe  by 
Uoore,  and  discounted  by  the  bank.  In 
tbe  complaint  it  is  alleged  that  tbe  plain- 
tiff, Moore,  bad  demanded  tbe  possession 
ot  the  property;  but  there  was  neither  al- 
legation nor  proof  that  a  demand  was 
made  on  Noveml>er  1, 1888,  and  before  the 
issue  of  tbe  summons  on  tbe  same  day,  fur 


payment  ot  the  notes  execnted  by  fbe  d^ 
fend  ant,  and  shown  to  be,  on  uat  day, 
held  by  tbe  bank  as  assignee.  It  was  er- 
ror to  instruct  the  Jury  tiiat  if  they  believe 
the  plaintiff  was  the  owner  of  tbe  mort- 
gagee described  in  the  complaint,  and  that 
said  mortgages  had  not  been  paid  on  No- 
vember 1, 1888,  he  was  entitled  to  the  pos- 
session of  the  property.  It  is  evident  that 
tbe  parties  int«ided  to  stipulate  and  did 
agree  that  the  plaintiff  should  have  tlia 
right  to  take  ptMBcaaioa  of  tha  property 
after  default  in  payment  of  the  notes,  and 
also  attea  the  expiration  of  the  day  when 
tbe  notes  sbould  fall  due.  The  plaintiff 
under  the  mortgages  bad  power  to  seise 
and  sell  on  failure  to  pay  the  notes  with 
Interest,  "on  or  before  maturity, "  and  this 
special  provision  of  tbe  trust  cannot  be 
fairly  interpreted  to  mean  tbe  same  as  tlie 
words  "at  maturity,"  usually  employed 
in  such  Instrnments.  The  general  role  as 
to  negotiable  Instraments  payable  at  a 
particalar  place,  as  wdl  as  at  a  fixed  time. 
is  that.  It  payment  be  demanded  and  re- 
fused, or  if  no  one  be  found  to  answer  at 
the  place  ot  payment  on  the  day  ot  ma- 
turity, the  bill  or  note  may  be  treated  as 
dishonored,  notice  may  l>e  given,  and  tbe 
drawee  or  indorser  held  liable;  bnt,iu  the 
absence  of  snch  demand  or  default  in  ap- 
pearing at  tbe  place  of  payment,  the 
maker  or  acceptor  has  the  privilege  of  pay- 
ing at  any  time  during  tbe  day.  and,  even 
though  in  tbe  course  of  tbe  day  he  should 
refuse  payment,  it  be  subsequently,  before 
its  expiration,  pay  the  amount  due,  be  dis- 
charges tbe  debt,  and  the  dishonor  be- 
comes of  no  aval!.  2  Daniel,  Neg.  Inst. 
(  1286.  It  was  obviously  tbe  intention  of 
the  parties  to  place  payments  made  on 
tbe  day  of  maturity  on  the  same  footing 
with  those  made  before, — between  the  exe- 
cution and  the  1st  of  November.  By  the 
special  agreement  ot  tbe  parties,  the  prop- 
erty could  no  more  be  seised  on  that  day 
than  at  any  time  between  April  the  12tta 
and  November  tbe  Ist.  But  if  the  right 
to  take  possession  of  and  sell  had,  by  the 
terms  of  the  trust,  accrued  "  at  maturity, " 
it  would  have  been  necessary  to  allege 
and  prove,  not  simply  demand  and  refusal 
of  the  possession  of  tbe  mortgaued  prop- 
erty, but  also  refusal  to  pay  the  amount 
due  on  the  notes  on  demand  made  during 
the  day,  and  before  issuing  summons. 
The  Judge  below  should  have  instructed 
tbe  Juty  that  upon  the  pleadings  and  evi- 
dence the  plaintiff  could  not  recover.  It  is 
not  necessary  that  we  sbould  decide  other 
questions  discusseil  by  counsel  in  this 
court.  There  was  error  in  the  charge  of 
tbe  court  tor  which  a  new  trial  must  be 
granted. 

Smith  v.  Hicxa. 

(Suprsme  Court  of  North  Carolina.    March  84» 
1881.) 

RSTHBaHOS  BT  CONSSNT— QUBSnOMS  Ot  FAOF— 
JUBT  TbIAU 

L  When,  in  an  action  requiring  the  taking  of 
an  aooonnt,  the  court,  without  ooieotlon  from 
either  party,  orders  "that  this  cause  be  referred 
to  [a  referee,]  under  the  Code,  to  determine  all 
the  issues  ot  law  and  fact, "  and  report  to  the 
oourt,  the  reference  is  by  consent,  and  the  court 
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vannot,  nxion  the  exception  of  eltiier  pangr  to  the 
report,  submit  a  qaesuon  of  fact  to  a  Jury. 

2.  Though  the  oourt  can  submit  a  question  of 
fact  to  the  Jury  to  aid  itself  in  levising  the  find- 
ings of  tatA  by  the  referee,  yet  such  submission 
is  erroneous  where  it  is  made  because  the  court 
considers  the  reference  compulsory  instead  of  by 
consent,  aud  tbat,  therefore,  the  part^  is  entitled 
to  a  Jury  trial. 

Appeal  from  saperlor  court,  Cumberland 
«ounty;  MacRab,  Jndgre. 

The  action  Involred  the  taking  ot  an  ac- 
«oQnt.  At  May  term  ol  the  euperlor  court 
ol  1889  the  court  entered  this  o^der  of  ref- 
erence, neither  party  objecting :  "  This  case 
coming  on  to  be  heard,  It  la  considered 
and  adjudged  by  the  court  that  this  cause 
be  referred  to  Nrfll  W.  Ray,  Esq.,  under 
the  Code,  to  determine  all  Issues  of  law 
and  fact,  and  make  report  to  this  court. " 
At  a  subsequent  term  the  referee  filed  his 
report,  whereby  it  appears  that  be  found 
from  the  evidence  the  amount  of  the  debt 
■due  from  the  pifdnttft  to  the  defendant, 
and  the  mortgage  of  property  to  secure 
the  aame,  etc.  At  the  same  terra  the 
plaintiff  filed  an  exception  to  the  report  of 
the  referee,  as  follows:  "For  that  the  ref- 
eree finds  that  the  note  and  mortgage 
■from  plaintiff  to  defendant  were  not  sat- 
isfied by  the  sale  and  delivery  of  the  still 
and  fixtures  by  the  defendant  to  W.  B. 
■Owen,  whereas  he  ought  to  have  found 
that  the  said  note  and  mortgage  were 
satisfied  by  said  sale  and  delivery;  to 
which  finding  the  plaintiff  excepts,  and 
asks  that  an  Issue  may  be  submitted  to  a 
jury  to  determine  whether  the  saleand  de- 
livery ot  the  still  and  fixtures  by  the  de- 
fendant to  W.  B.  Owen  were  in  satisfac- 
tion of  the  note  and  mortgage  from  plain- 
tiff to  defendant. "  At  a  subsequent  term 
the  defendant  moved  to  confirm  there- 
port,  and  the  plaintiff  insisted  upon  his 
■exception,  and  the  submission  of  his  sug- 
gested issue  to  a  Jury.  The  court  thereup- 
on entered  this  order:  'This  cause  being 
heard  on  motion  to  confirm  the  report, 
the  plalntiH  luslsts  that  the  reference  Is 
-compulsory,  and  tbe  court,  upon  hearing 
the  order,  is  of  opinion  that  the  reference 
is  under  the  Code,  and  not  a  consent  refer- 
-ence.  So  announced,  and  the  defendant 
excepted."  At  a  subsequent  term  the 
■court  submitted  to  a  Jury  this  issue: 
"Were  the  debt  aud  mortgage  satisfied  by 
a  sale  of  tbe  still  to  "W.  B.  Owen?"  To 
this  defendant  objected,  and  excepted. 
The  Jury  responded  to  the  Issue,,"  Yes. " 
Much  evidence  was  produced  on  tiie  trial, 
and  there  were  divera  exceptions,  both  tu 
evidence  and  to  Instructions  given  to  the 
Jury,  and  otbera  upon  tbe  ground  tbat 
tbe  court  refused  to  give  special  instruc- 
tions asked  for  by  him,  but  these  need 
not  be  reported,  except  the  following: 
"(1)  That  the  court  did  not  confirm  the 
report  and  findings  of  the  referee,  and  ren- 
der Judgment  accordingly,  in  favor  of  tbe 
-defendant  (3)  Tbat  ibe  court  submitted 
an  Issue  to  the  Jury  after  an  iseue  agreed 
upon  by  the  plaintiff  and  defendant  bad 
been  passed  upon  by  the  referee,  and  de- 
€ided  in  favor  of  the  defendant.  (3)  That 
the  court  decided  that  the  reference  was 
not  a  consent  reference.  (4)  That  the  is- 
«ue  submitted  to  the  Jury  was  based  upon 


plaintiff's  exception  to  the  report  of  the 
referee,  and  was  calculated  to  mislead, 
and.  Instead  thereof,  tbe  issue,  if  any, 
should  have  been  tbe  same  as  passed  np- 
on  by  the  referee. "  Upon  tbe  verdict  of 
the  Jury  the  court  sustained  the  excep- 
tion to  the  report  of  the  referee,  and  re- 
quired  tbat  the  same  be  made  to  conform 
to  tbe  verdict.  The  court  itself  did  not  re- 
view the  findings  of  fact  by  tbe  referee, 
but  founded  tts  action  simply  upon  tbe 
verdict  of  tbe  Jury.  There  was  a  Judg- 
ment for  the  plainttIT,  and  the  defendant 
appealed  to  this  court. 

a.  McD.  Robloaon,  for  appellant.  B.  P. 
Box  too,  tor  appellee. 

Mebuimon,  C.  J.,  (after  stating  tbe  facta 
asabove.)  The  defendant'sconusel  insist- 
ed on  tbe  argument  here  that  thereference 
was  made  by  the  court  with  the  consent 
of  the  parties,  and  therefore  tbe  conrt  It- 
self should  have  reviewed  tbe  flndinga  of 
fact  by  the  referee,  and  approved,  modi- 
fled,  or  reversed  the  same,  and  sboald  not 
have  submitted  the  issue  of  fact  to  tbe 
Jury.  We  are  of  tbat  opinion,  and  there- 
fore the  firat  exception  must  be  sustaliied. 

Tbe  nature  of  the  action  was  soch  as  to 
require  an  account  to  be  taken.  To  that 
end  the  court  made  the  order  of  reference 
In  the  presence  of  the  parties  and  their 
counsel.  In  the  absence  of  objection,  the 
reasonable  and  Just  implication  and  infer- 
ence was  tbat  they  assented  to  and  sanc- 
tioned it.  That  they  did,  and  that  such  a 
reference  is  made  by  consent,  is  clearly  set- 
tled by  numerous  decisions  of  tbia  court. 
Moreover,  such  consent  is  in  effect  a  waiv- 
er of  the  right  to  a  trial  byjury-  Tbepar- 
tles  tbus  consented  that  tbe  referee  might 
find  the  tacts  subject  to  the  right  and 
duty  ot  the  court,  in  a  proper  case,  to 
supervise  such  findings.  Armfleld  r. 
Brown,  70  N.  C.  27:  Atkinson  v.  White- 
head, 77  N.  C.  418;  White  v.  Dtley,  «6  N.  C. 
415;  Grant  v.  Hughes,  M  N.  G.  177.  2  8.  B. 
Rep.  889;  NIssen  v.  Mining  Co.,  104  N.  C. 
809,  10  S.  E.  Rep.  613;  Morlmy  v.  Swin- 
son,  104  N.  C.  565, 10  S.  E.  Sep.  754;  Battle 
▼.  Mayo,  102  N.  C.  484.  9  S.  E.  Rep.  984; 
and  tbere  are  other  like  cases.  Tha  de- 
fendant objected  to  submitting  the  iaane 
of  fact  to  the  Jury.  Tbe  court  ought  not 
to  have  compelled  him  to  snbmit  to  tbe 
trial  by  Jury,  because,  as  the  parties  .as- 
sented  to  the  reference,  the  order  In  tbat 
respect  would  not  ordinarily  be  stricken 
out  or  materially  modified  without  the 
consent  of  both  parties.  Perry  v.  Tap- 
per, 77  N.  C.  418;  hemming  ▼.  Roberta.  Id. 
416;  White  V.  Utley,  supra;  Patrick  v. 
Railroad  Co.,  101  N.  C.  602,  8  S.  E.  Bep. 
172;  Morisey  v.  Swlnson,  supra.  Tbe 
plaintitl's  connsel  Insisted  on  tbe  argu- 
ment that,  If  the  plalntttf  was  not  entitled 
to  a  trial  by  Jury,  (as  be  Insisted  be  was.) 
because  ot  the  reference,  still  tbe  conrt 
might  submit  tbe  Issue  of  fact  to  the  Jury 
with  a  view  to  aid  Itself  in  the  exereiae  of 
its  supervising  control  over  the  flndtngs 
of  fact  by  the  referee.  It  It  be  granted 
that  in  some  cases  the  conrt  might,  lor 
such  purposes,  submit  Issues  ol  fact  to  a 
Jury,  it  did  not  nor  did  It  parport  to  do 
so  in  this  case.  It  proceeded  erroneously, 
on   tbe  ground   that  the  reference  was 


compolBory,  and  therefore  the  plain  till 
was  entitled  to  a  trial  by  Jury.  It  heuce 
framed  what  It  deemed  an  appropriate  1h- 
sae,  aobmltted  the  aame  to  a  )ai7>  and  up- 
on their  rerdlct  founded  its  JudKraent, 
without  itself  revlewlngr  the  flndineB  of 
fact  by  the  referee  In  any  reepect  or  at  nil. 
The  prime  error  of  the  court  conelBted  In 
treatinc  the  order  of  reference  ascompnl- 
Bory.  It  should  have  held  ttaat.it  was  as- 
sented  to  by  the  partleii,  and  proceeded 
to  review  the  findings  Of  fact  by  the  ref- 
eree, and  sustained  or  overruled.  In  whole 
or  in  part,  the  exceptions,  and  g^ven  Juds- 
ment  aecordlngly.  There  is  error.  The 
Judgment  must  be  reversed,  and  the  CEise 
disposed  of  according  to  law.  To  that 
end  let  this  opinion  be  certified  to  the  su* 
perlor  court.    It  to  so  ordered. 


Vestal  v.  Wkkbs. 

(SufHWiw  Court  <tf  North  CaroUna.    Iforeh  M, 
1891.) 

Fabol  Evicairaa— KovAnoH— Sxoobitt. 
Where  »  Jadgment  debtor,  In  ooniiid«ra- 
tUm  of  the  jadgment,  deeds  land  to  the  creditor, 
•nd  at  the  aame  time  takes  »  bond  for  reoonvey* 
•noe  npon  payment  of  a  »um  equal  to  the  Jadg- 
ment.  and  the  bond  to  make  title  reoites  that  tbe 
deed  Is  executed  to  secure  the  amount  of  the  judg- 
ment, and  that,  if  the  land  should  sell  for  more  than 
that,  the  surplus  shall  be  paid  to  the  debtor,  it  is  a 
question  of  fact  whether  the  tranaaotlon  was  In- 
tended aa  a  satisfaction  ef  the  judgment  or  to 
give  security  therefor,  and  parol  erlaenoe  ia  ad- 
missible to  show  that  it  was  Intended  aa  a  satia- 
ISetion. 

Appeal  from  superior  court,  Moore  coun- 
ty: Ora^  Bs,  Judge. 

J.  C.  Black,  for  appellant.  John  W. 
HlBBdaJe,  for  appellee. 

CiURK.  J.  It  was  admitted  that  the  de- 
fendant. Wicker,  the  Judgment  debtor,  bad 
executed  to  B.  H.  Buchanan,  to  whose  use 
tbe  Judgment  had  been  assigned,  a  deed 
for  a  certain  tract  of  land,  which  deed  re- 
cited as  its  consideration  tbe  exact 
amount  due  by  the  Judgment.  It  did  not 
tend  to  vary  or  contradict  the  deed  in  any 
way  to  admit  parol  evidence  that  the  deed 
was  given  in  consideration  of  the  satisfac- 
tion of  tbe  Judgment.  It  was.  however, 
farther  in  evidence  that  Buchanan.  lAe 
beneficial  owner  tA  the  JndKment.  had,  on 
tbe  same  day  the  said  deed  was  executed 
to  him  by  wicker,  executed  a  bond  to 
Wicker  to  make  title  back  for  the  said 
tract  upon  payment  of  a  sum  which  was 
the  same  as  that  named  as  the  considera- 
tion In  tbe  deed,  and  whleb  was  also  tbe 
amoont  of  the  Judgment.  It  was  there- 
tore  contended  that,  taking  the  deed  and 
bond  for  title  together,  the  legal  effect  was 
tbe  same  as  if  a  mortgage  bad  been  exe- 
eoted  by  the  Jadgment  debtor  to  the  own- 
er of  the  Judgment.  We  cannot  see  that 
It  makes  any  difference  whether  it  was  an 
absolute  deed,  a  conditional  sale,  or  a 
mortgage.    If  the  agreement  between  the 

fiartles  was  that  the  mortgage  (treating 
t  as  such)  was  taken  In  fnll  satisfaction 
of  the  Jadgment,  this  could  be  shown  by 
parol.  Whether  it  was  taken  as  addi- 
tional securltyt  as  partial  satisfaction,  or 
iB  ftill  satlsfHctlon  of  the  Judgment,  was  a 
inestiOD  of  fact  lor  tbe  Jury.    Bach  agree- 


ment to  cancel  a  Judgmei 
to  be  In  writing;  nor  is 
the    cancellation   sboulc 
tbe  Judgment  docket,  if 
ment  to  cancel  and  the 
consideration    therefor 
Judgment  creditor,  rathe: 
his  debtor  by  having  a  ] 
all  his  realty,  might  com 
satisfaction    a   mortgag 
amount  on  onesingle  trac 
of  the  sufflclency  of   his 
above  the  homestead,  he 
mortgage  on  part  of  the 
ter  security;  or  other  mo 
the  parties.    The  questloi 
fact  for  tbe  ]ary  to  deten 
not  the  transaction  and 
a  novation  of  the  debt 
of  the  Jadgment.    The  bo 
recites  that  tbe  deed  wai 
core  to  Buchanan  tbe  am< 
ment,  and,  if  the  land  sho 
than  enough  to  pay  tbe 
est,  and  costs  of  sale,  th 
paid    to  Wicker.    But  It 
therein  whether  such  sec 
tional  to,  or  in  satisfaott 
ment.    It  was  not  neceii 
collateral  agreement  sboul 
and  when  this  is  sOi  It  o 
agreement  Is  reduced  to  w 

Sart  can  be  shown  by  p 
tallroad.n  N.  0.286;  Gu 
ber,  90  N.  C.  882,  6  S.  B. 
true  that  in  all  such  cases  t 
Is  that  the  conveyance  Is 
ditlonal  security,  and  not 
of  the  preceding  debt.  H 
eux.eSN.  0.024.  But  there 
to  the  instructions  to  the 
question  presented  is  as  f 
blllty  of  parol  testimony. 


KiBKPATmcK  eit  aI.v.H  < 

(Supreme  Court  cf  North  Car  ! 
18SL) 

WiVa'S  SXPABATS  BSTATB— IMPX   I 

osBDS  OP  Hbb  Est  ' 
The  faot  that  a  marriag 
prior  to  ises,  when  by  Ckmst.  1 
all  land  soqnlced  by  the  wife  t«  i 
arate  estate,  doee  not  aSeot  hei 
preoeeda  of  the  sale  of  suoh  lani , 
date,  do  not  vest  in  the  husbt : 
land  was  aoquired  by  the  wife 
18B8;    and  wbsre  be  invests  ■  i 
other  land,  taldng  title  In  his  m  • 
therein  resolta  to  the  wife. 

Appeal    from    superior  * 
county;  MacRab,  J ndge. 

J.  C.  L.  HarrtB,toT  appellc: 
<e  Grnbaia,  for  appellees. 

• 

Shrphbrd,  J.  Hte  honor 
things,  charged  the  Jury, 
that,  the  marriage  haviii 
tracted  before  1868,  tiie  pr 
sale  of  the  wife's  land  been 
erty  of  the  husband,  and.  It 
without  any  special  agreeni 
It  for  her  benefit  in  the  Ml 
property  purchased  by  him, 
no  interest  therein.  This  I 
well  as  the  entire  charge,  wc 
II  the  land  had   been   sold 
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(N.  a 


4Hackett v: Shuford, 86  N.  C.  149;)  but  iiach 
aoM  not  appear  to  be  tbe  case,  as  It  Is 
very  apparent  from  the  teatimony  that 
the  Bale  was  made  after  that  date,  and, 
this  belntr  bo,  we  think  there  waa  error 
which  entitles  the  defendant  toanewtrlal. 
It  does  not  appear  when  the  land  was  ac> 
quired  by  the  wife.  It  she  acquired  It  after 
1868  tbe  proceeds  of  tbe  aale  would  be  her 
separate  estate,  (Const,  art.  10,  fi  6;)  and 
Kit  went  Into  the  hands  ot  tbe  husband, 
and  he  Invested  It  In  land,  taking  the  title 
In  his  own  name.  In  the  absence  ol  any 
agreeraent  to  the  contrary,  a  trust  would 
have  resulted  to  her,  (Lyon  v.  Akin,  7R 
N.  C.  269;  1  Perry.  Trusts,  $  127;  Adams' 
Eq.  SS,  note.)  U  she  acquired  tbe  land  be- 
fore 1868.  but  tbe  sale  was  after  that  date, 
tbe  proceeds  would  likewise  be  ber  sepa- 
rate estate,  (Morris  v.  Morris,  94  N.C.618;) 
and  whatever  Interest  tbe  husband  may 
have  bad  in  the  lands  purchased  with  sucb 
funds  by  reason  of  his  right  of  occupancy 
as  tenant  by  tbe  curtesy  initiate  In  the 
original  land,  It  could  not,  under  the  act 
ot  1848,  (Rev.  Code,  c.  56,)  have  been  sold 
under  execution.  In  the  case  of  Qlles  v. 
Hunter.  108  N.  C.  195,  9  S.E.  Rep.  649,  cited 
by  plalntlfts,  tbe  marrlafw  and  the  conver- 
sion ot  the  land  Into  personalty  were  both 
before  1868,  and  tbe  decision  ean  tberetore 
have  no  application  to  the  facts  before  us. 
New  triaL 


Carbt  v.  Cabbt  et  aJ. 

{Supreme  Cowrt  of  NorOt,  Carolina.    Kaxefa  91, 
1891.) 

BvmsNos— DsoLUUTiom— PamLxcnm  CJomhuni- 
OATiom— TBAiru.onoirB  with  DsosinxT. 

L  In  an  aoUoD  by  a  fiither  agalnat  hU  son's 
widow  and  her  minor  ohlldren  to  compel  the  con- 
veyance to  plsintUt  at  an  undivided  half  of  land 
wliloh  the  father  and  son  both  porohased,  but  the 
title  to  which  was  taken  in  the  son's  name,  tlie 
declarations  ot  the  widow,  made  with  reference 
to  the  settlementof  the  Utla,  are  admiMible  when 
not  proved  to  have  been  made  by  way  of  com- 
proBUse. 

8.  Where  saoh  declarations  are  made  by  de- 
fendant to  her  coonael  in  the  presence  of  plain- 
tiff they  are  not  privileged,  and  the  coudbbI  may 
tesUfy  to  them,  espeolally  where  he  had  acted  as 
oonnael  for  both  parties,  though  at  the  time  the 
declarations  were  made  he  was  acting  for  defend- 
ant only. 

8.  ui  such  action,  wtiere  it  appears  that  the 
son  mortgaged  the  land,  the  mortffagee  nu^  tes- 
tier ss  to  the  date  of  the  cancellation  of  tlie  mort- 
gage, as  that  is  not  a  transsotion  with  a  deceased 
person,  evidence  o<  which  by  a  party  Interested 
h  prohibited  by  Code  N.  a  i  EM,  in  soUons  by 
or  against  the  representatives  of  decedent. 

Appeal  from  superior  court,  Granville 
county;  James  U.  Merbimon,  Judge. 

Moses  Carey,  plaintiff,  and  bis  son,  Sim- 
eon Carey,  contracted  for  the  purchase  of 
a  tract  of  land,  which  was  to  be  conveyed 
to  them  as  tenants  In  common.  There 
was  a  mortgage  on  the  land,  which  tbe 
vendees  assumed  aa  a  part  of  tbe  purchase 
price.  Desiring  to  borrow  more  money 
from  the  mortgagee,  Raycrott,  tbey  agreed 
to  execute  to  bim  another  mortgage.  In 
order  to  eflect  tbis,  the  title  was  conveyed 
to  Simeon  Carey,  the  son,  who  was  then 
unmarried,  with  the  understanding  that, 
after  themortgage  was  paid,  Simeon  Carey 
should  reconvey  to  bis  father  an  undivid* 


ed  half  interest  in  the  land.  PlalntlH  and 
bis  son  each  paid  half  of  tbe  price.  Tbe 
land  was  purchased  In  1877.  Simeon  Carey 
died  In  1886,  without  having  reconveyed  to 
plaintiff,  bis  lather,  an  undivided  half  in- 
terest in  tbe  land.  In  the  mean  time  be 
bad  married  defendant,  and  left  minor  cbU- 
dren.  The  mortgage  was  canceled  In  1888. 
This  suit  was  first  brought  to  effect  a 
compromise,  and  one  attorney  (Wlnaton) 
represented  both  parties.  Tbe  compro- 
mise falling,  the  original  pleadings  were 
stricken  out  by  order  of  tbe  court,  and 
plaintiff  was  notified  to  employ  coaosel. 
Code  N.  C.  §  500,  prohibits.  In  actions  by  or 
against  the  representatives  of  deoedeuts, 
evidence  ot  transactions  had  with  such  de- 
cedent by  an  interested  party.  For  for- 
mer report,  see  10  S.  E.  Rep.  150. 

J.  W.  Hays,  for  appellant.    A.  W.  Qra- 
bam,  for  appellees. 

Sbbpherd,  J.  The  plaintiff  excepted  to 
tbe  exclusion  of  the  teatimony  of  tbe  wit- 
ness R.  W.  Winston.  Aa  it  does  not  ap- 
pear that  the  order  permitting  tbe  with- 
drawal ot  tbe  original  pleadinga  was  put 
in  evidence,  we  are  unable  to  aee  how  any 
testimony  tending  to  explain  it  was  rele- 
vant or  material.  We  are  of  the  opinion, 
however,  that  tbe  wltnesa  should  have 
been  permitted  to  testify  as  to  "what 
transpired  between  the  plalutifl  and  Jen- 
nie Carey  in  reference  to  the  settlement  of 
tbe  title  to  tbe  land. "  Jennie  Car^  was 
tbe  widow  of  Simeon  Carey,  who  bad  the 
legal  title,  and  as  such  widow  was  an  in- 
terested party  to  the  action.  Sba  was 
also  tbe  general  guardian  of  the  Infant 
heirs  at  law  ot  tbe  said  Simeon,  and  was 
defending  their  interest  as  sucb  gnardiaa. 
The  declarations  and  admissions  of  such 
a  partyare  generally  competent,  QOreenl. 
£v.  99  in-179;  Steph.  Dig.  Br.  art.  38; 
Tredwell  v.  Graham,  88  N.  0.208;  Adams 
V.  Utley,  87  N.  C.  866 ; )  and  there  Is  nothing 
to  show  that  the  declarationa  aooght  to 
be  proved  were  made  by  way  of  compro- 
mlae.  In  Thompson  v.  Austen,  S  DowL  it 
R.  858.  BATI.RT,  J.,  remarked  "that  tbe 
essence  of  an  offer  to  compromlfie  was 
that  the  party  making  it  was  willing  to 
submit  to  a  sacrifice,  and  to  make  conces- 
sion. "  This  la  the  true  principle  ot  the  ex- 
clusion of  sucb  teatimony,  and  it  is  Incum- 
bent upon  tbe  objecting  party  to  dlatinet- 
ly  show  the  excluding  drenmstancea,  and 
not  leave  them  to  be  Inferred  from  aueb  a 
general  statement  as  appears  in  tbia  caae. 
Thia  ground  of  obJectloB,  how«w,  doea 
not  appear  to  be  aertoualy  inaiated  upon ; 
but  It  la  urged  that  tbe  witueaa  ahould  not 
have  been  allowed  to  teatify  by  reaaon  of 
hta  relation  aa  attorney  to  one  or  both  of 
tbe  parties.  It  la  an  ^mentary  principle 
"that  whenever  tbe  relation  of  counsel  or 
attorney  and  client  exists  all  communica- 
tions made  to  tbe  counsel  or  attorney  on 
the  faith  of  such  relation  and  In  eonae- 
quence  of  it,  are  privileged ;  and  tbe  coun- 
sel or  attorn^,  if  so  disposed,  would  not 
be  permitted  to  diacloae  them.  •  «  • 
To  the  general  rule,  as  laid  down,  there 
are  aeveral  quallficattona,  •  •  •  [aa] 
where  tbe  wltneaa  waa  eounml  tor  both 
tbe  plaintiff  and  defendant,  as  between 
tbem  tbe  mattw  waa  not  in  its  nature  pri- 
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▼ate  and  confidential.  Michael  r.  Foil, 
100  N.  C.  17R,  0  S.  £.  Rep.  364,  and  cases 
«lted.  So  It  has  been  held  In  numerons  ad- 
JadicatlonB  that  tberule  does  not  apply  to 
«ommonlcatlonB  betwerai  parties  to  an 
agreement  made  before  an  attorney,  or  be- 
tween sncta  parties  and  tbe  attorney  of 
one  of  them,  or  when  made  by  one  party 
to  bis  counsel  In  the  presence  of  tbe  other 
party,  or  when  made  by  one  party  to  tbe 
attorney  of  tbe  other  party. "  Hagbee  ▼. 
Boone,  102  N.  C.  137,  9  S.  E.  Rep.  28«.  Tbe 
witness  stated  that  at  tbe  time  of  tbe  con- 
▼ersatlon  ur  transaction  be  was  connsel 
tor  tbe  defendant  only.  Taking  It  either 
ixray,  the  matter  was  not  privileged,  ac> 
cording  to  tbe  principles  above  stated. 
We  thinlc  that  there  was  error  in  r^ecting 
tbe  testimony,  and  for  this  reason  tbe 
plaintiff  is  entitled  to  a  new  trial. 

2.  Tbellrst  issoe  was  improperiy framed. 
""  It  is  misleading  to  embody  in  one  Issue 
two  propositions  as  to  which  the  Jury 
might  give  different  response. "  Emery  v. 
Railroad  Co.,  102  N.  C.  225. 10  S.  E.  Rep. 
141 ;  Pioneer  Mannt'g  Co.  v.  Phoenix  Assnr. 
Co.,  106  N.  C.  40, 10  S.  E.  Rep.  1057.  As, 
however,  the  plaintiff  assented  to  tbe  issne 
In  this  form,  it  is  not  a  proper  groand  of 
«xreptlon. 

3.  The  court  excluded  the  testimony  of 
Rayeroft  asto  tbe  date  of  tbe  eaueeUation 
of  tbe  mortmge  ezecoted  to  bim  by  Sime- 
on Carey.  In  this  ruling  bis  honor  but 
followed  the  opinion  delivered  in  this  case, 
^vhen  it  was  before  us  upon  a  former  ooca- 
«ion,  (104  N.  C.  175, 10  8.  E.  Rep.  156;)  bnt 
tbe  ruling  in  this  particular  was  unnecea- 
«ary  to  the  disposition  of  the  appeal,  and, 
4ipon  further  consideration,  we  think  that 
the  testimony  of  the  said  witness  should 
have  been  admitted.  The  land  was  pnr- 
-chased  of  D.  W.  Wheeler,  who  executed  a 
deed  to  Simeon  Carey.  Simeon,  it  seems, 
tkorrowed  money  of  tbe  witness  with 
which  to  pay  Wheeler,  and  executed  to 
witness  a  mortgage  to  secure  tbe  same. 
The  mortgage  has  long  since  been  dis- 
«taarged  and  canceled,  and  the  witness  had 
no  interest  in  tbe  controvery.  Neither 
party  derived  title  through  or  under  him, 
and  he  was  only  an  incumbrancer  to  the 
amount  of  tbe  mortgage  debt.  Bunn  v. 
rrodd,  107  N.  C.  286,  US.  E.  Rep.  1043. 

There  must  be  a  new  trial. 


STATB  ▼.  ROSBMAN. 

iSunrenu  Covrt  qf  Iforth  OturMna.    Ibrch  M, 
1891.) 

Assault— JuBuroioTiOK—PBRALTias. 

1.  Under  Code  N.  C.  %  89S,  the  •aperior  court 
-tuw  general  JnrisdlctlOD  of  Msanlts. 

a.  In  an  action  agatnat  a  jailer  tor  aasanlt 
wltb  a  deadly  weapou  npon  a  female  prisoner,  a 
.Une  of  tUX)  la  not  ezceBslve,  where  It  appear* 
that,  tbe  prisoner  refusing  to  stop  her  sioilnK, 
'which  greaUy  annoyed  the  sick  wife  of  the  laller, 
-be  severely  and  craeUy  beat  her  with  a  horse- 
whip. 

Appeal  from  superior  court.  Rowan 
■«onnty:  B^num,  Judge. 

The  indictment  charges  that  the  defend- 
ant made  an  assault  upon  the  prosecutrix 
"  with  a  certain  deadly  weapon,  to-wit,  a 
-clab  of  the  length  of  three  feet,  and  one  inch 
in  diameter."  etc.    He  pleaded  not  guilty. 


On  the  trial  It  appeared  that  the  prose- 
cutrix was  confined  In  the  common  Jail  of 
Rowan  connty,  and  tbe  defendant  was 
the  keeper  of  the  Jail ;  that  on  one  night 
she  sang  and  made  much  disagreeable 
noise,  to  the  discomfort  of  defendant's 
wife,  who  was  lying  in  a  room  of  tbe  first 
story  of  tbe  Jail,  and  very  HI ;  that  the 
prosecutrix  refused  to  obey  the  Jidler's 
command  to  cea<ie  making  noise,  etc., 
whereupon  be  "carried  her  down  [she  was 
confined  on  tbe  third  floor]  to  the  second 
floor,  and  whipped  her;  that  witness  did 
not  see  him  whipping  her,  as  he  [witness] 
was  on  tbe  third  floor,  but  be  beard  tbe 
licks,  and  heard  tbe  woman  hollowing; 
that  he  hit  her  fifteen  or  twenty  licks, 
some  of  tbe  prisoners  said  twenty-eight; 
that  be  then  brought  her  back  upstairs; 
ber  arms  and  back  were  cut  and  bleeding ; 
that  some  of  the  prisoners  told,  him  he 
ought  not  to  have  whipped  that  woman 
that  way,  and  that  defendant  sidd  be  had 
whipped  her  wltb  a  bnggy  whip, "  etc. 
The  prosecutrix  testified,  among  other 
things,  that  tbe  defendant  "carried  her 
down  to  tbe  second  floor,  got  a  whip,  and 
whipped  ber;  that  she  did  not  know  bow 
many  licks  he  gave  ber;  that  she  bad  on 
nothing  bnt  ber  chemise;  ber  arms  and 
neck  were  bare;  that  he  cuttbeblood  out 
of  ber  arms  and  back ;  that  it  did  not  dis- 
able her;  that  tbe  places  healed  up  in  a 
week  or  two ;  that  tbe  defendant  did  not 
take  tbe  shackles  off  ber  when  be  whipped 
ber, "  etc.  There  was  evidence  tending  to 
show  that  the  prosecutrix  was  a  low,  bad 
woman,  etc. ;  that  the  defendant  had  di- 
rected ber  to  bush,  and  she  would  not, 
etc.;  that  his  wife  was  very  ill,  etc.  There 
was  a  verdict  of  guilty,  and  Judgment 
thereupon  that  tbe  defendant  pay  a  fine 
of  f  100,  from  which  he  appealed  to  this 
court,  assigning  as  error—Flrat,  that  the 
court  had  not  Jurisdiction;  and,  aeeoadly, 
that  the  fine  was  excessive. 

Joha  W.  Mauaey,  for  appellant.  2!be 
Attomeiy  General,  for  the  State. 

Mbrbimon,  C.  J.,  (afUir  stating  tba  Aiete 
SB  above.)  Clearly  tbe  court  had  Jurisdic- 
tion. Tbe  Indictment  charges  an  assault 
with  a  deadly  weapon,  describing  it,  and 
that  serious  injury  was  done.  The  evi- 
dence certainly  tended  to  prove  that  the 
assault  was  made  wltb  a  deadly  weapon, 
and  that  serious  damage  was  done ;  but, 
if  it  bad  turned  out  that  tbe  evidence  only 
proved  a  simple  assault,  the  superior  court 
would  nevertheless  have  Jurisdiction, 
might  receive  a  verdict  of  guilty,  and  pro- 
ceed tn  judgment,  as  It  did  do.  This  is  so 
because  that  court  hasgeneral  Jurisdiction 
of  assaults,  assaults  and  batteries,  and 
affrays,  and,  having  gained  Jurisdiction  in 
a  particnlar  case,  It  will  continue  to  hold 
and  exercise  tbe  same  until  It  shall  be  dis- 
posed of  In  the  course  of  procedure.  This 
Is  settled.  Code,  $  892;  State  v.  Reaves. 
85  N.C.563;  State  v.  Ray,  89  N.  C.  587; 
State  V.  Huntley,  91  N.  C.  617;  State,  v. 
Shelly,  98  N.  C.  678, 4  S.  E.  Rep.  RSO;  State 
V.  Earnest,  98  N.  C.  740,  4  S.  E.  Rep.  496; 
State  V.  Pblllips,  104  N.  C.  786, 10 S.  E.  Rep. 
483.  And  so,  also,  If  a  simple  assanlt  bad 
been  charged,  this  would  have  apparently 
given  tbe  superior  court  Jurisdiction,  and 
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the  burden  woald  have  been  on  thedetend- 
ant  to  fibow  that  12  montha  (Acts  1889,  e. 
604)  had  not  elnpsed  since  the  offense  was 
committed,  and  next  before  the  superior 
conrt  tools  Jorlsdlctlon.  State  v.  Earnest, 
snpra,  and  the  cases  there  cited.  It  mnst 
be  conceded  that  the  prosecntrix  behaved 
badly,  and  greatly  provolced  and  annoyed 
the  defendant, and  distressed  his  sicic  wife; 
bat  she  was  In  prison  and  helpless.  While 
the  Jailer,  the  defendant,  had  the  risht  to 
subdue  her  outbreak,  and  keep  her  In  sub- 
ordination  by  reasonable  and  proper 
means,  be  had  not  the  shadow  of  right  to 
gratify  his  feelings  of  revenge,  or  to  inflict 
upon  her  such  a  cruel  and  terrible  beating 
with  a  horse-whip.  We  cannot  hesitate 
to  say  that  the  Injury  Inflicted  was  serious, 
and  that  the  fine  imposed  was  clearly 
within  the  discretion  of  the  court.  State 
T.  Miller,  94  N.  C.  902,  904.  The  Judgment 
mnst  be  affirmed.  To  the  end  the  same 
may  be  executed,  let  this  opinion  he  certi- 
fied to  thesuperlorcnnrt.    It  Is  so  ordered. 


Town  or  Dorbam  v.  North  Garouna 
R.  Co.i 

(Supreme  Court  <if  NotV^  Carolina.    March  25, 
1891.) 

Flxadiho — Pbivatb  Statutb. 
iMwa  N.  C.  1848-19,  o.  82,  being  the  charter 
of  the  North  Carolina  Bailroad  C<nDpauy,  1*  a 
ivivate  statute,  altbough  it  contains  jmbllc  statu- 
tory provisions,  and  under  Code,  t  9M,  must  be 
S leaded ;  and  it  is  error  to  permit  it  to  be  read  to 
tie  intj  In  argument,  nnlesa  it  is  first  introduced 
Inevidaoce, 

Appeal  from  supwlor  court,  Chatham 
county;  HacRae,  Judge. 

In  the  argument  to  the  court  and  Jury, 
the  counsel  for  the  defendants  began  to 
read  the  charter  of  the  North  Carolina 
Railroad  Company,  being  Laws  184H-48, 
c.  83.  Objection  was  made  by  plaintiff, 
because  the  cliarter  had  not  been  of- 
fered in  evidence.  The  objection  was 
overruled  on  the  ground  that  it  was  a 
public  act,  of  which  the  court  would  take 
Judicial  notice;  and  the  conrt  allowed 
said  charter  to  be  read  and  commented 
on,  both  to  the  conrt  and  Jury,  without 
the  same  having  been  Introduced  In  evi- 
dence. The  plaintiff  excepted,  and  assigned 
this  ruling  as  error. 

Batcbelor  A  Dererenx,  W.  W.  Faller.  and 
J.  S.  Mavoing,  tor  appellant.  D.  Scbenek, 
F.  H.  Buabee,  W.  A.  Outhrle,  and  J.  W. 
Orab»m,  for  appellee. 

Merrimon,  C.  J.,  (after  stating  the  ikcta 
aaabure.)  We  are  constrained  to  grant 
a  new  trial  in  this  case  upon  the  ground 
that  the  charter  (Acts  1848-49)  of  the  de- 
fendant (the  North  Carolina  Bailroad 
Company)  is  a  private  statute,  and,  the 
plaintiff  objecting,  the  court  erroneously 
allowed  the  defendant  to  read  and  com- 
ment upon  the  same  to  the  Jury,  without 
having  first  put  it  in  evidence  in  a  proper 
way  on  the  trial.  The  defendant  contends 
earnestly  that  this  charter  is  a  public  stat- 
ute. It  must  beconceded  that  it  embraces 
two  or  three  public  statutory  provisions, 
but  as  to  its  chief  purpose,  and  in  the  re- 
spects material  for  which  it  was  read  to 
the  Jury,  It  is  clearly  private  and  eviden- 

>  For  tazattOD  of  costs,  see  13  8.  E.  Rep.  1, 


tlal  In  its  nature  and  application.  Its  pur- 
pose Is  to  authorise  and  create  not  a  pub- 
lic or  political  corporation,  but  a  private 
one;  to  extend  to  individuals  such  as  pur- 
chase and  own  its  shares  of  capital  stock 
personal  and  private  advantages.  The 
charter  confers  corporate  powers  to  en- 
able individuals  the  more  successfully  to 
do  and  prosecute  the  important  bosiness 
of  transportation  of  persons  and  frelghtB 
on  a  large  scale,  and  receive  compensation 
therefor,  and  thus  incidentally  to  extend 
important  public  convenience  and  advan- 
tage, which  latter  is  laively  the  considera- 
tion to  be  paid  for  the  franchises  granted 
to  the  cori>orator8.  The  statute,  in  so  far 
as  it  confers  corporate  powers  and  rights, 
concerns  and  piertalns  to  individuals  and 
their  business,  and  thus  it  has  that  qual- 
ity which  renders  it  a  private  statute. 
The  rights  of  the  publlcare  incident  to  and 
grow  out  of  the  bnsiness  of  such  corpora- 
tions, and  these  may  be  regulated  by  pub- 
lic statutory  provisions  to  be  found  la 
some  respects  in  the  charter  itself,  and  in 
others  in  separate  public  atatntea.  State 
V.  Chambers,  98  N.  C.  600,  and  the  author- 
ties  there  cited;  State  v.  Railroad,  7S  N  C. 
627.  See  also,  Hughes  Vi  OommlsBionen. 
107  N.  C.  698,  ante,  466.  A  private  atatute 
may  embrace  one  or  more  public  statu- 
tory provisions,  and  so  also  a  public  stat- 
ute may  embrace  prirate  statutory  enact- 
ments ;  but  such  intermixture  of  atatntea 
does  not  change  or  modify  tbdr  respective 
natures.  Whether  the  statute,  or  aome 
enactment  in  it,  is  public  or  private,  is  a 
question  of  law  which  the  court  most  de- 
termine, in  the  absence  of  Rtatntoiyanaet- 
ment  declaring  and  settling  its  nature. 
Humphries  v.  Baxter,  6  Ired.  487;  State  v. 
Wallace,  94  N.  C.  827 ;  Potter.  Dwar.  St.  68. 
and  notes.  It  was  insisted  on  the  argn- 
ment  that,  inasmuch  as  the  chartar  con- 
tained public  statutory  provlsloiia.  It 
thereby  became,  and  therefore  is,  a  public 
statute.  As  we  have  Just  said,  such  int»r> 
mixture  could  not  change  the  nature  of  a 
statnteora  provision  contained  in  It.  This 
conrt  has  repeatedly  decided  that  statutes 
containing  public  statutory  provisions 
were  private  statutes.  The  charter  of  the 
Bank  of  North  Carolina  (Hayw.  Iffan.  61) 
clearly  contained  such  provisions,  and  in 
Bank  v.  Uark,  1  Hawks,  SB.  it  waabeM  ex- 
pressly that  it  was  a  private  statute.  A 
statute  (Acts  1866-87,  c.  80)  in  respect  to 
"  the  Washington  toll-bridge,  "expreasly  re- 
ferred to  and  made  applicable  to  It  to  cer- 
tain respects  the  public  statutea,  (Bev. 
Code.  c.  101.)  but  this  court  held  that  the 
statute  was  private.  Garrow  t.  Toll- 
Bridge Co.,  Phil.  (N.  (3.)  lis.  To  the  same 
effect  is  Humphries  v.  Baxtw,  8  Ired.  487. 
The  charter  In  question  proTldea  tliat  the 
state  shall  be  a  stockholder  of  tbe  cor- 
poration created  by  It,  and  it  issnch  stock- 
holder for  a  large  amount.  It  was  insisted 
that  this  made  tbe  statute  public  in  its 
nature.  We  do  not  tblnk  so.  The  state, 
laying  aside  its  sovereign  character  for  the 
purposes  of  the  corporation,  put  itarif  up- 
on a  footing  with  other  corporators,  ex- 
cept that  it  has  advantages  conceded  to  it 
on  account  of  tbe  large  amount  of  stock 
it  owns.  That  the  state  is  a  stockholder 
does  not  necessarily  tender  the  corpora- 


Digitized  by 


Google 


N.a) 


STATE  V.  MABIBTTA  *  N.  0.  B.  OQ. 


IMl 


tlon  a  pnbllc  one.  Marshall  r.  Railroad 
Co.,  82  N.  C.  822;  Bank  t.  CJark,  1  Hawka, 
86.  The  state  was  a  large  stockholder  In 
the  bank  irboae  charter  was  held  in  the 
last  caae  cited  to  be  a  private  statute. 
Curraa  v.  Arkansas,  15  How.  804.  It  was 
farther  insisted  that  the  statute  was  pab- 
lisbed  among  the  public  statutes,  and 
therefore  It  is  public.  There  is  no  pro- 
Tisionin  it  or  elsewhere  directing  that  it  be 
so  published.  That  it  was,  cuuid  not  al- 
ter or  affect  its  nature  in  legal  contempla- 
tion. It  is  clear.  In  our  Judgment,  that 
the  statute  lu  question  is  private  in  its 
nature  and  purpose  in  the  respects  as  to 
what  the  appellant  read  and  commented 
npon  to  the  Jury.  It  should  have  been 
put  iu  evidence  on  the  trial.  It  Is  not  ques- 
tioned that  private  statutes  must  be 
pleaded,  (Code,  §  264,)  and  that  they  must 
be  proven  when  they  become  necessary  as 
evidence.    It  is  strange.  Indeed,  that  the 

Sppellee  tailed  to  put  the  statute  in  quee- 
on  in  evidence,  especially  as  it  was  so 
convenient  tn  do  so.  They  simply  needed 
to  read  It  from  the  statute-book.  C!ode,  S 
IB30.  The  evidence  afforded  by  it  was 
material.  The  plaintiff  insists  upon  its 
rights  to  have  the  material  evidence  pro- 
duced on  the  trial  according  to  law.  This 
was  not  done,  (Uid  therefore  it  is  «itltled 
to  anew  trial,  and  we  so  adjudge.  We  do 
not  deem  it  proper  to  decide  several  other 
Interesting  questions  presented  by  the  rec- 
ord, because  to  do  so  might  nndoly  pre]* 
Ddiee  one  party  or  the  other  on  the  next 
trial.  There  Is  error.  Let  this  opinion 
be  certified  to  the  superierconrt  to  the  end 
that  further  proceedings  maybe  had  in 
tbe  action  according  to  law.    New  trial. 


Statk  «z  rel.  Hodob  v.  Masiktta  ft  N. 
O.  R.  Co.  et  al. 

09utanm»  Court  ot  XTorth  Carolina.    Karob  9B. 
1891.) 

FsxAi/me— lUnjMun  CoxPAims— Aonov— Pas- 
«!■»— Fbaotios. 

1.  CMe  N.  C.  i  1S60,  provldea  that  any  rail- 
road  corparation.  Ukiliag  to  makeanannnal  report 
to  the  goremof,  as  reqalred  bv  aeotlon  1969, 
abaU  be  liable  to  a  penalty  of  $800,  to  be  lued  for 
in  tlie  name  of  the  state.  Section  ISIS  enaoti 
that,  when  tbe  act  Imposing  a  penal^  does  not 
provide  "to  wbat  person  the  penalty  is  given,  it 
may  be  recovered  by  any  one  who  will  sue  for 
the  some  and  for  his  own  use. "  Held,  that  the 
penalty  waa  recoverable  only  by  the  state,  and 
that  a  private  person  could  have  no  interest  in  it. 

9.  under  Const  N.  C.  art  9,  I  S,  providing 
that  "the  dear  proceeds  of  all  penalties  and  for- 
feitures," eta,  shall  be  "fUthfully  appropriated 
tor  estsblishlnr  and  maintaining  nee  publlo 
schools, "  penalnee  for  non-oompliance  with  the 
provision  of  section  1960  should  be  paid  to  the 
school  fund.    MiBiUMOH,  C.  J.,  dissenting. 

8.  Under  the  power  rested  in  the  supreme 
court  by  Code  N.  C.  {  966,  to  make  a  substitution 
of  parties,  the  board  of  education  cannot  be  sub- 
atitntad,  as  relator  or  as  party  plaintiff,  in  an  ac- 
tion for  sndi  penalty  brought  by  a  private  person 
la  tbe  name  of  the  state,  the  right  to  sue  being 
vested  solely  In  the  state. 

4.  Demnirer  to  a  complaint  having  been  sus- 
tained, and  permission  to  amend  not  having  been 
requested  or  granted,  the  action  is  properly  dis- 


Appeal  from  superior  court.  Wake  coun- 
ty; MacRar,  Judge. 
Armlatetul  Jonea  and  R.  O.  Burton,  Jr., 
v.l28.s.no.22— 66 


for  appellant.  BaUIb  A  Mordeeai,  Fatter  Jt 
Soow,  BatcbeJor  A  Dereroax,  A.  W.  Hay- 
wood,  O.  V.  Strong,  F.  B.  Baabae,  and 
J.  W.  HinadaJe,  for  appetlees. 

Clark,  J.  We  concnr  in  the  conclusion 
reached  by  tbe  learned  Judge  who  tried 
this  cause  below.  The  statute  prescribe 
Ing  tbe  penalty  sued  tor  In  this  action 
(Code,  §  1900)  Is  as  follows:  "Any  such  cor- 
poration [railroad]  which  shall  neglect  to 
make  the  report  as  provided  In  the  pre- 
ceding section,  [10B9,]  shall  be  llal>le  to  a 
penalty  of  five  hundred  dollars,  to  be  sued 
for  In  the  name  of  the  state  of  North  Car- 
olina, In  the  superior  court  of  Wake  coun- 
ty." The  constitution  (artteleO,  5  6)  pro- 
vides that  "tbe  clear  proceeds  of  all  penal- 
ties and  forieltnres, "  etc.,  shall  be  "faith- 
fully appropriated  tor  establishing  and 
maintaining  free  pnbllc  schools."  It  is 
immaterial  as  to  this  action  whether  by 
this  clause  of  the  constitution  all  penal- 
ties are  appropriated  to  the  public  schools 
without  power  In  the  legislature  to  give 
the  penalty  in  any  case  to  "  the  party  su- 
ing tor  the  same,  "or  to  "the  party  ag- 
grieved," or  whether  the  true  construc- 
tion Is  that  the  cons  lltutlonal  provisloa 
devotes  to  tbe  school  fund  such  penalties 
and  forfeitures  only  as  by  theseveral  stat- 
utes imposing  them  shall  accrue  to  the 
state,  as  was  held  in  Katseiiatoin  v.  Rail- 
road Co.,  84  N.  C.  688,  and  we  leave  that 
question  open.  However  that  may  be, 
the  penalty  here.  In  any  event,  goes  to  the 
state.  Tbe  act  creating  It  (Code,  §  1960, 
supra.)  does  not  contemplate  that  any 
private  person  may  aoe  for  and  recover 
the  penalty.  The  act  .is  to  enforce  a  duty 
in  which  the  public  generally  Is  interested, 
and  as  to  which  there  could  be  properly 
no  "person  aggrieved."  It  requiree  the 
p^ialty  "to  be  sued  tor  in  the  liame  of  the 
state  of  North  Carolina,  in  the  superior 
court  ot  Wake  county."  This  Is  a  clear  ex- 
pression, as  it  seems  to  as,  ot  the  legisla- 
tive Intent  that  the  penalty  should  be  sued 
for  and  recovered  by  the  state.  It,  on  the 
contrary,  it  had  been  Intended  to  give 
the  penalty  to  any  person  who  would  sue 
therefor,  the  statute  would  either  have 
so  stated,  or  would  have  imposed  the 
penalty  without  farther  provision.  In  the 
latter  case  there  might  have  been  ground 
tor  the  plaintiff's  contention  that,  by  vir- 
tue ot  Code,  S 1212.  he  is  entitled  to  recover 
It.  That  section  enacts  that  when  the  act 
imposing  a  penalty  does  not  provide  "  to 
what  person  the  penalty  is  given,  it  may 
be  recovered  by  any  one  who  will  sue  tor 
the  same,  and  tor  bis  own  use. "  But  here 
the  statute  imposing  the  penalty  provides 
tor  its  recovery  by  the  state,  and  the  eon- 
stttatlon  devotes  such  penalties  and  tor- 
tdtures  to  the  school  fund.  In  this  court 
the  county  board  ot  education  ot  Wake 
asked  to  be  substituted  as  relator,  or  as 
party  plaintiff,  under  provisions  ot  Code, 
S  966.  This  court  has  power  to  make  such 
substitution  ot  parties  in  proper  cases, 
(Grant  v.  Rogers,  94  N.  C.  765;  Wilson  v. 
Pearson,  102  N.  C.  200, 9  R.  E.  Rep.  707,) 
provided  the  opposite  party  is  put  to  no 
disadvantage,  (Justices  ot  Tyrrel  v.  Sim- 
mons, 8  Jones,  (N.C.)  187:  Grant  V.Rogers, 
supra.)     Tbe  amendment  eanaot  be  al- 
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towed,  bacanse  tbe  law  confers  no  right 
apon  tbe  connty  board  of  cdncatlon  of 
y/&ke  to  maintain  the  action.  That  right 
is  vested  solely  in  the  state,  and  It  has 
not  asked  to  be  substituted  as  a  party. 
The  demurrer  to  tbe  complaint  having 
been  sustained,  the  usual  course  Is  to  dls- 
niiss  tbe  action,  unless  plaintiff  asks  and 
is  allowed  to  amend.  Netherton  v.  Cand' 
Ier,78  N.  C.  88.  Such  was  not  tbe  case  here. 
The  judgment  dismissing  tbe  action  is 
affirmed. 

Shefherp,  J.,  concurs. 

Atrbt,  J.,  (concurring.)  I  concur  In  tbe 
»plnion  of  Justices  SBBFBERn  and  Clahk, 
but  I  do  not  wish  to  be  misunderstood  as 
indorsing  the  principle  laid  down  in  Kats- 
enstelcv. Railroad  Co.,84N.C.688.  Should 
a  case  be  presented  inrolving  tbe  question 
whether  the  whole  of  a  penalty  cnn  be 
given  by  statute  to  an  informer,  I  should 
be  In  favor  of  overruling  the  doctrine  es- 
tablished In  that  case. .  I  am  not  willing 
to  concede  that  a  constitutional  provis- 
ion, made  by  the  people  In  convention  as- 
sembled, can  be  restricted  in  its  applica- 
tion because  of  tbe  terms  of  some  pre-ex- 
tetlng  statute,  and,  it  the  point  should  be 
raised  in  future,  I  aboald  feel  it  my  duty 
to  give  at  length  my  reasons  for  witb- 
holding  my  assent  to  such  a  principle.  For 
the  present,  I  am  content  to  state  my  le- 
gal concluslous.  I  think  that  the  legisla- 
ture may  give  one-half,  or  some  other  pro- 
IK>rtlon  deemed  reasonable,  as  a  reward 
to  an  informer,  and  the  residue  would 
tbeD  be  tbe  net  proceeds  wblch  tbe  constl- 
tutioB  devotes  to  tbe  ecbool  fund  of  tbe 
eountins.  I  think  that  tbe  net  proceeds 
of  all  penaltleB  collected  in  tbe  courts  of 
JUBtlceB<rf  the  peace,  criminal  and  superior 
•ourta,  sbo^d  be  paid  over  to  the  treas- 
arera  of  tbe^onnties  to  constitute  a  part 
ef  its  scbool  fund,  while  tbe  penalties  col- 
iBCted  under  town  ordinances  do  not  come 
witbin  the  constitutional  provision,  and 
may  be  given  by  law  tor  tbe  support  of  a 
city  or  town. 

Mbbbimon,  C.  J.,  {conenrrlng.)  Tbe  de- 
fendant failed  to  make  tbe  annual  report 
to  the  governor  required  by  the  statute, 
(Code,  §  1989,1  tor  the  year  ending  the  30th 
day  ot  September,  1888.  The  relator 
brought  this  action  in  tbe  name  of  the 
state  to  recover  the  penalty  of  f  500,  pre- 
scribed and  allowed  by  tbe  statute,  (Id. 
§1060,)  in  case  of  such  failure.  Tbe  de- 
fendant demurred  to  the  complaint,  and 
assigned  as  grounds  of  demurrer:  "(1) 
That  said  complaint  does  not  state  facts 
Bufflctent  tn  eonstltnte  a  cause  of  action, 
in  tbls.  That  upon  tbe  facts  herein  stated 
no  cause  of  action  hath  accrued  to  the  said 
W.  T.  Hodge,  ander  the  laws  of  North 
Carolina,  to  demand  and  have  of  this  de- 
fendant the  sum  of  Ave  hundred  dollars, 
but  that  upon  said  facts  a  cause  of  action 
hath  accrued  to  the  state  of  North  Caroli- 
na to  demand  and  have  ot  this  defendant 
the  said  sum  of  Ave  hundred  dollars,  to  be 
laithfully  appropriated  for  establishing 
and  maintaining  free  public  schools  in  the 
proper  county  or  counties  of  this  state, 
under  section  6,  art.  9,  of  the  constitution 
ataaid  state.    (2)  That  it  appears  upon 


tbe  face  ot  said  complaint  that  W.  T. 
Hodge  is  not  the  proper  relator  of  the 
plaintiff ;  that  this  action  cannot  be  main- 
tained by  the  state  of  North  CaroUua  ap- 
on the  relation  ot  said  W.  T.  Hodge." 
The  court  sustained  tbe  demurrer,  and 
dismissed  the  action.  Tbe  relator,  having 
excepted,  appealed  to  this  court.  In  this 
court  "the  county  hoard  ot  edueatloa  for 
the  county  of  Wake"  moved  that  It  be  a 
party  plaintiff.  Tbe  statute  (Code,  S  1959) 
requires  every  railroad  company  to  make 
annual  report  to  the  governor  ot  certain 
matters  and  things  as  therein  prescribed, 
and  It  further  provides  (Id.  §  19601  that 
"any  such  corporation,  which  sball  neg- 
lect to  make  the  report  as  provided  in 
the  preceding  section,  shall  be  liable  to  a 
penalty  ot  five  hundred  dollars,  to  be  soed 
tor  in  tbe  name  ot  tbe  state  of  North  Car- 
olina, in  the  superior  court  ot  Wake  coun- 
ty. "  The  relator  contends  that  the  pen- 
alty thus  prescribed  Is  not  allowed  in  fa- 
vor ot  any  particular  person  or  to  be 
devoted  to  any  speclfled  purpose,  bat  is 
allowed  to  any  person  who  shall  flrat  aoe 
tor  the  same,  and  therdore  be  is  entitled 
to  maintain  this  action.  He  relies  upon 
the  statute,  (Id.  §  1212,)  which  prescribes 
that "  when  a  penalty  may  be  Imposetl  by 
any  law  passed,  or  hereafter  to  be  passed, 
and  it  shall  not  be  provided  to  what  per- 
son the  penalty  Is  given ,  It  may  be  recovered 
by  any  one  who  will  sue  tor  the  same,  and 
tor  bis  own  use."  On  tbe  other  hand,  tbe 
defendant  contends  that  such  penalty 
belongs  to  the  state  to  be  devoted  to  tbe 
support  ot  public  schools,  as  required  and 
directed  by  the  constitution,  (article  9. 
§5,)  which  provides {M  follows:  "All  mon- 
eys, stocks,  bonds,  and  other  property  be- 
longing to  a  county  school  fund ;  alao  the 
net  proceeds  from  the  sale  of  eetraya ;  also 
tbe  clear  proceeds  of  all  penalties  and  for- 
feitures, and  of  all  fines  collected  in  tbe 
several  counties,  for  any  breach  of  the 
penalty  or  military  laws  ot  the  state,  and 
all  moneys  which  shall  be  paid  by  jpersons 
as  an  equivalent  tor  exemption  from  mili- 
tary duty,— shall  belong  to  and  remalu  in 
the  several  counties,  and  shall  be  faith- 
fully appropriated  tor  estabUsblng  and 
maintaining  tree  public  schools  in  tbe  sev- 
eral counties  of  this  state:  provided,  tbat 
the  amount  collected  in  each  county  shall 
be  annually  reported  to  the  superintendent 
of  public  instruction."  It  Is  to  be  ob- 
served that  the  statute  ((Tode,  §  1960) 
above  recited  does  not  simply  impose  the 
penalty  as  therein  provided.  It  provides, 
further,  that  It  Is  ''  to  be  sued  for  in  the 
name  of  tbe  state  of  North  Carolina  In 
thesuperior  court  of  Wake  county."  This 
provision  Is  peculiar  and  unusual.  It  is 
not  casual  and  meaningless;  on  the  con- 
trary, it  is  Intended  toserve  an  important 
public  purpose.  It  fairly  implies  that  the 
penalty,  being  Intended  to  compel  tbe  per- 
formance of  a  duty  imposed  on  railroad 
companies,  affecting  tbe  state  itsdt  and 
Its  purposes,  and  therefore  public  in  its  nat- 
ure, must  be  sued  for  in  tbe  name  ot  and 
for  tbe  purposes  ot  the  state  In  the  county 
where  civil  actions  In  which  tbe  state  1h 
solely  Interested  are  ordinarily  brought 
and  prosecuted.  The  statute  is  to  be 
treated  and   anderstood  as  impoainx  tbe 
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penalty,  and  directing  an  action  to  be 
broaght  in  the  name  of  and  for  the  state 
by  its  proper  officer,  wiien  a  railroad  com- 
pany eball  Incur  snch  penalty.  Tbe  pen- 
alty Is  preecribed  by  tbe  section  of  tbe 
statute  next  afto:  tbat  prescribing  impor- 
tant datlee  to  t>e  dlscbarged  by  railroad 
companiee,  and,  as  to  tbe  action  to  r^- 
cover  tbe  same,  tbe  language  Ib  not  sim- 
ply permiasive,  as  that  tbe  penalty  "may 
be  sued  for, "  but  the  pertinent  words  em- 
ployed are  dlrectoiy,  in  a  sense  mandato- 
ry, to-wit,  "  to  be  sned  for,  "etc.  It  is  not 
contemplated  or  intended  tbat  a  private 
person — any  person— who  will  sue  for  it 
may  have  tbe  penalty.  If  it  bad  been  so 
Intended,  tbe  statute  would  Mimply  have 
imposed  tbe  penalty  without  further  pro- 
viiSon,  and  tbe  general  -  statutory  provis- 
ion, (Id.  §  1213.)  which  provides  tbat 
"  when  any  penalty  shall  be  given  by  stat- 
ute, and  it  is  not  prescribed  in  whose  name 
«uit  therefor  may  be  commenced,  tbe  same 
sliail  be  brought  in  tbe  name  of  tbestate, " 
would  apply.  If  tbe  statute  bad  idmply 
prescribed  tbe  penalty,  omitting  the  signifi- 
cant words,  "  to  be  sued  for,  "etc.,  the  con- 
tention of  tbe  relator  might  have  force. 
But  those  words— the  provision  embodied 
in  them — cannot  be  treated  as  mere  sur- 
plusage, without  meaning ;  they  are  rea- 
sonably capable  of  tbe  meaning  attributed 
to  them  above,  and  thus  they  serve  an 
important  public  purpose.  It  must  be 
taken  tbat  tbe  legislature  intended  that 
the  penalty  should  be  sned  for  in  the  name 
of  and  for  the  state.  Tbe  court  therefore 
properly  held  that  the  relator  could  not 
maiutaLi  this  action. 

It  is  further  to  be  observed  that  tbe 
clause  of  the  constitution  above  recited 
-does  not  jpreecribe  penalties  and  forfeit- 
ures; it  has  reference  to  them,  as  they  are 
prescribed  by  legislative  enactments.  Nor 
does  that  clause.  In  terms  or  by  necessary 
Implication,  purport  to  repeal  or  modify 
all  such  statutes  and  statutory  pro  visions 
as  prescribe  them,  so  far  as  to  require 
tbat  such  penalties  and  forfeitures  shall 
all "  belong  to  and  remain  in  tbe  several 
counties,  and  shall  be  faithfully  appro- 
priated for  establishing  and  maintaining 
free  public  schools  in  tbe  several  counties 
of  this  state. "  Nor  does  this  clause  de- 
clare tbatall  penaltiesand  forfeitures  shall 
accrue,  belong,  or  go,  in  whole  or  in  part, 
to  the  several  counties,  and  thus  clearly 
express  tbe  purpose  to  modify  existing 
pertinent  statutes,  and  eontnri  all  future 
like  ones.  It  is  organic  in  its  nature  and 
purpose;  not  legislative.  It  does  not  in- 
tend to  enlarge,  abridge,  or  at  all  inter- 
fere with  tbe  power  of  tbe  legislature  in 
respect  to  penalties  and  forfeitures,  or  to 
repeal  or  modify  statutes.  It  simply  de- 
clares, and  only  intends  to  declare,  what 
shall  constitute  the  fund  in  tbe  several 
counties  of  tbe  state  "for  eetablistaing  and 
maintaining  free  public  schools"  therein; 
-what  moneys,  stocks,  bonds,  and  other 
propertjr,  and  what  sources  of  revenue, 
in  and  ot  tbe  several  counties  that  belong 
to  them,  must  and  shall  continually  and 
perpetually  constitute  tbe  fund  to  be  de- 
voted to  tbe  purposes  specified.  Such  pro- 
vision embraces  all  such  penalties  and  for- 
<eitures,.and  only  snch,  as  by  law  aiccrue. 


belong,  aad  go  to  the  several  counties' 
and  tbe  county  school  funds;  and  there 
are  many  such.  Tbe  words,  "also  tbe 
clear  proceeds  of  all  penalties  and  forfeit- 
ures, *  of  theclausein  question,  refer  to  and 
embrace  only  such  as  by  some  statute  are 
given  to  the  county  or  tbe  county  school 
fund.  The  whole  purpose  of  the  clause  in 
question  is  to  establlsb  and  provide  for 
a  certain  permanent  fund  for  "establish- 
ing and  maintaining  free  public  schools  in 
tbe  several  counties, "  and  to  provide  such' 
fund  out  of  such  funds  and  resources  as 
by  law  belong  or  may  belong  to  tbe  coun- 
ties. At  tbe  time  this  clause  was  adopted 
as  part  of  tbeconstltution,  numerous  stat- 
utes prescribed  penalties  and  forfeitures, 
giving  the  same  to  counties  and  county 
Bcbool  funds,  while  numerous  other  stat- 
utes prescribed  and  gave  the  like  to  divers 
other  classes  of  persons.  If  tbe  purpose  of 
this  provision  of  tbeconstitution.bad  been 
to  repeal  or  modify  such  statutea,  it  would 
and  ought  to  have  done  so  by  appropri- 
ate reference  and  pertinent  words  of  re- 
peal or  modification.  But  such  words  do 
not  appear;  simply  reference  is  made  to 
"all  penalties  and  forfeitures."  These 
words,  taken  in  connection  with  other 
words  preceding  and  following  them,  and 
tbe  purpose  of  tbe  clause  of  which  they 
are  part,  reasonably  imply  " all  penalties 
and  forfeitures"  given  to  tbe  county  and 
tbe  county  school  fund  by  tbe  statutes  pre- 
scribing them.  Moreover,  in  tbe  absence 
ot  express  words  or  necessary  implicatiou 
in  some  way  arising  to  the  contrary,  and 
in  view  ot  the  purposes  to  be  accomplished 
by  penalties  and  forfeitures  in  many  cases, 
it  is  altogether  improbable  that  there 
was  any  intent,  in  framing  tbe  constitu- 
tion, to  devote  all  penalties  and  forfeitures 
to  tbe  single  purpose  of  tree  public  schools. 
To  so  devote  them  in  all  casefe  would  de- 
feat, in  lai;ge  measure,  tbe  ends  usually 
sought  to  be  accomplished  by  them  in 
tba«nforceniaBt  of  statutes  and  tbe  rights 
of  individnals.  In  Kataenstein  v.  Baiiroad 
C!r*.,  84  N.  C.  688,  this  court  expressly  held 
tbat  tbe  penalty  sued  for  did  not  belong 
or  go  to  the  county  school  fund  under 
Const,  art.  0,  §5,  (tbe  clause  now  under  con- 
sideration.) And  in  numerous  cases, 
where  tbe  action  was  brought  by  a  party 
suing  in  bis  own  name,  or  in  tbe  name  of 
tbe  state  on  bis  relation,  as  for  a  penalty 
given  by  statute  to  him,  or  to  whomso- 
ever migbt  sue  for  tbe  same,  this  court  has 
unlformlly  given  effect  to  the  statute; 
thus  in  effect  interpreting  the  clause  of  tbe 
constitution  in  question  as  we  have  done 
here-  Branch  v.  Baiiroad  Co.,  77  N.  C.  847 : 
Keeterv.  Baiiroad  Co.,  86  N.  C.  846;  White- 
head V.  Baiiroad  Co.,  87  N.  C.255:  Mc- 
Gowan  V.  Baiiroad  Co.,  96  N.  C.  417;  Mc- 
Qwigan  V.  Baiiroad  Co.,  Id.  480;  Williams 
V.  Hodges,  101  N.  C.  300,  7  S.  E.  Bep.  786; 
Cole  V.  Laws,  104  N.  C.  661,  10  S.  E.  Bep. 
173;  and  there  are  many  otber  like  cases. 
Then,  as  the  legislature  may  give  by  stat- 
ute penalties  and  forfeitures  to  persons 
and  particular  purposes  as  In  its  wisdom 
it  may  deem  proper,  it  fairly  follows  tbat 
counties  and  county  school  funds  are  en- 
titled to  have  only  such  of  them  as  are 
given  to  them  by  statute,  and  that  the 
interpretation  we  have  given  tbe  clause 
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ol  the  constltntioQ  nnder  consideration  to 
tbe  correct  one.  If  tbe  words,  "all  penal- 
tics  and  f  orfeitares, "  as  employed  in  tbto 
clause,  ore  to  be  limited  at  all,  (and  we 
have  seen  they  most  be,)  tlien  it  is  difflcuU 
to  see  huw  they  can  apply  to  and  em- 
brace any  Bucb  penalties  and  forfeitures 
given  by  statute,  otherwise  than  to  coun- 
ties and  county  school  funds.  How,  at 
what  point,  and  by  what  authority  can 
tbe  courts  find  or  lay  down  a  line  of  de- 
markatlon  in  the  face  of  express  statutory 
enactments?  There  is  no  classiflcation  of 
tbe  penalties  and  forfeitures  referred  to  In 
or  embraced  by  tbe  clause.  It  mast  be 
construed  to  embrace  all  penalties  in  tbe 
most  comprehensive  sense,  or  only  all 
given  to  counties  by  statute. 

The  constitution  of  the  state  of  Missouri 
contained  a  clause  (article  11,  §  8)  alto- 
gether in  substance,  and  very  much  in 
terms,  like  that  of  this  state  in  question, 
,  and  the  question  whether  under  it  all  pen- 
alties belonged  and  went  to  the  county 
school  fund  was  directly  presented  to  the 
supreme  court  of  that  state  for  its  decis- 
ion in  Barnett  v.  Railroad  Co.,  68  Mo.  66, 
and  thatcourt  decided  that  tbe  legislature 
bad  power  to  prescribe  to  whom  or  to 
what  purpose  penalties  should  go  or  be 
devoted,  and  hence  that  the  penalty  sued 
for  in  that  case  did  not  belong  or  go  to 
tbe  county  scbool  fund  by  virtue  of  the 
constitutional  provision;  thus  adopting 
the  interpretation  we  haveadopted  as  the 
true  one  in  this  case.  The  case  just  cited 
was  afterwards  cited  and  approved  In 
Spealman  v.  Bailroad  Co.,  71  Mo.  434,  and 
several  other  cases.  Thus  our  view  is 
fully  sustained  by  tmother  supreme  court 
of  great  respectability  as  well  as  by  rea- 
son and  principle.  I  may  add  that  tbe  leg- 
islative interpretation  of  the  clause  in 
question  In  its  enactments  is  not  to  be 
ignored  or  treated  lightly.  Indeed,  such 
enactments  are  presumed  to  be  consistent 
with  and  warranted  by  tbe  constitution, 
but  not  conclusively  so.  The  courts,  how- 
ever, will  bestow  to  declare  and  adjudge 
the  contrary ;  they  will  not  do  so  unless 
the  Inconsistency  lis  clear  and  plain.  The 
legislature  at  one  of  its  sessions  since 
tbe  adoption  nf  the  constitution  has 
passed  numerous  statutes  prescribing  pen- 
alties and  forfeitures,  giving  tbe  same  to 
oarties  and  purposes  other  than  counties 
and  county  school  funds,  and  It  seems 
never  to  have  questioned  or  doubted  its 
power  and  authority  to  do  so.  I  am 
therefore  of  opinion  that  neither  any 
county,  nor  any  county  scbool  fund.  Is  en- 
titled to  the  penalty  sued  for  In  this  ac- 
tion, notwithstanding  the  relator  is  not 
entitled  to  tbe  same. 

"The  county  board  of  education  for  the 
county  of  Wake"  moved  in  this  court  that 
it  be  made  a  party  plaintiff.  The  motion 
cannot  be  allowed.  It  does  not  appear 
that  that  board  has  any  interest  in  the 
action.  If  It  be  taken  that  it  represents 
the  county  named,  and  the  school  fund 
thereof,  for  the  reasons  already  stated  It 
has  no  interest  In  the  penalty  sued  for. 
But,if  Itbad  such  interest  as  itclaims,  and 
thte  court  has  power  to  allow  its  motion, 
it  would  be  unjust  to  do  so,  and  thus  ren- 
der the  lodgment  appealed  tram  erroneous. 


when  otherwise  it  would  not  be  so.  If 
that  board  bad  any  Interest  in  tbe  action 
that  entitled  it  to  be  made  a  party  there- 
to, it  should  have  moved  in  apt  tdme  In 
tbe  court  below  to  be  made  such.  No  rea- 
son is  shown  why  it  failed  to  do  so.  In 
such  case  this  court  will  not  allow  tbe 
motion.  Justices  of  Tyrrel  v.  Simmons, 
8  Jones,  (N.C.)  187;  Wilcox  v.  Hawkins, 
3  Hawks,84;  Alien  v.  Jackson, 86  N.C. 821; 
Grant  v.  Rogers,  94  N.  C.  755. 

It  Is  suggested  that  tbe  state  is  entitlnd 
to  tbe  penalty  sued  for;  that  the  relator 
should  be  treated  as  merely  an  unneces- 
sary, and  improper  party;  and  that  the 
state  should  t>e  allowed  to  further  prose- 
cute the  action  for  its  own  benefit.  But 
the  state  does  not  ask  to  be  allowed  to  do 
this.  There  may  be  reasons  why  It  ought 
not  and  would  not  bring  and  prosecute 
an  action  for  such  pnrpose.  Besides, 
this  action  was  not  brought  by  or  for  tbe 
state.  The  relator  trronght  it  In  thename 
of  the  state,  as  be  Insisted  be  had  the  right 
to  do,  for  his  own  benefit  and  on  bis  own 
account.  This  appears  from  tbe  record. 
The  complaint  is  framed  and  contains  per- 
tinent allegations  for  tbto  purpose.  The 
action  is  that  of  tbe  relator,  and  most  be 
so  treated.  State  v.  Mangom,  PtalL  (N.  C.) 
177. 


HrroBRi.]:.  ▼.  Tbdobb. 

(SMpreme  Court  qf  NorOk  CanUna.    April  1. 
1881.) 

AppaAir— FRAono— ArtBUtAKca. 
Wbere  a  caaa  la  remanded  on  appetl  t» 
give  the  appellant  an  opportonity  to  have  a' 


settled, "  and  when  the  case  Is  again  regolarty 
oaUed  on  appeal  four  months  later  it  appears  that 
no  "oase  settled"  has  been  filed,  the  lodginenl 
will  be  aiBrmed  on  moUon. 

Appeal  from  superior  court,  WOkes 
county ;  Oilmbr,  Judge. 

D.  it.  Furcbes,  for  appelant.  W.  W. 
Barber,  for  appellee. 

Clark,  J.  When  tbto  ease  was  before 
us  at  last  term  there  was  no  "case  settled 
on  appeal, "  and  we  brtd  that  the  Jadg- 
ment  below  might  be  properly  affirmed ; 
bnt,  as  no  motion  to  that  end  bad  been 
made  by  tbe  appellee,  instead  of  entering 
such  Judgment  ex  mero  mota,  as  might 
have  been  done,  tbe  case  was  remanded, 
to  grive  the  appellant  another  opportuni- 
ty to  have  tbe  case  settled.  This  was 
four  months  since.  When  tbe  cause  waa 
regularly  called  In  its  order  at  this  term 
it  appeared  that  no  "case  settled"  had 
yet  been  filed.  There  is  no  affidavit  nega- 
tiving laches,  and  no  application  for  cer> 
ttorari  based  thereon.  Plttman  t.  Kim  ber- 
ly,  92  N.  C.  562.  Appellees  have  rights  as 
well  as  appellants, and  among  them  Is  the 
right  to  an  affirmance  of  the  Judgment  of 
the  court  below  when  the  appellant  dis- 
plays such  laches  In  presoiting  htecase 
for  review  in  tills  court.  Nor  are  we  la- 
advertent  to  the  fact  that  this  is  an  ac- 
tion in  ejectment  In  which  the  defendant 
was  permitted  to  defend  without  giv- 
ing bond,  and  hap  also  appealed  to  this 
court  without  security.  The  action  was 
begrun  four  years  ago,  and  the  plalntlir, 
who,  by  tbe  verdict  ol  ttM  Jury  and  tba 
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ludgment  of  the  court  below,  was  ad- 
judged  (over  18  months  ago)  the  owner 
and  entitled  to  the  poBsesslun  of  the  prem- 
ises. Is  kept  out  ot  the  same  and  from  en- 
joyment of  the  rents  and  proflts  witboat 
any  hope  of  recovering  compensation  for 
the  detention,  or  any  ot  the  costs  and  dis- 
bursements ot  so  protracted  a  litigation. 
Tlie  appellant  has  no  right  to  speculate 
upon  the  chances  of  farther  delay  and  the 
profitableness  ot  negligence.  There  be- 
ing no  error  on  the  face  ot  the  record,  the 
motion  of  the  appellee  to  affirm  the  Judg- 
ment must  be  allowed.    Affirmed. 


8TATB  T   KiRBT. 

iSu!pnme  Cawrt  of  North  CaroUna.    Agril  1, 
1881.) 

Dwtataustm  ov  Fobuo  Wobsbip. 

The  Jury  specially  found  that  defanduit 
engaged,  in  a  ilght  near  a  diurah  dnring  pnbllo 
wanaXpi  that  tome  one  announced  that  not  in 
the  choToh,  wliereupon  the  aengrwation  ran  out; 
and  that  the  congregation,  while  In  the  ohnrob, 
could  not  hear  the  flght  Hield,  tlMt  defendant 
was  not  guilty  of  disturbing  publio  worsldp. 

Appeal  from  superior  court,  Wilkes  coun- 
ty ;  Btnuu,  Judge. 

Indictment  for  disturbing  religious  con- 
gregation. The  Jury  found  as  a  special 
verdict  that  the  defendant  and  another  en- 
gaged in  a  fight  outside  of  and  about  85 
yards  from  the  church,  while  the  congre- 
gation was  assembled  tor  divine  worship; 
that  during  the  fight  some  one  ran  to  the 
church,  and  called  out,  "They  are  fighting 
out  yonder  at  the  firel "  whereupon  many 
of  the  congr^ation  ran  out,  and  services 
were  suspended;  that  when  the  memijera 
of  tbe  congregation  got  out  to  the  fire  the 
flght  was  over.  The  ]ury  further  found 
that  the  language  used  by  the  defendants 
during  the  flght  and  quarrel  was  not  loud 
enuogb  to  have  disturbed  tbe  congrega- 
tion, and  ttiey  were  not  disturbed  by  the 
fuss  at  the  fire,  and  would  not  have  been 
disturbed  11  some  one  had  not  run  to  the 
church  and  called  onttbat  they  were  fight- 
ing. The  court,  being  of  opinion  upon  the 
facta  found  that  the  defendant  waa  not 
guilty,  so  held,  and  the  verdict  and  judg- 
ment were  accordingly  entered.  Appeal 
by  the  state. 

Tbe  Attorney  General,  tor  the  State. 

CI.ABK,  J.,  (after  etatinfe  tbe  iketa  as 
above.)  The  special  verdict  having  found 
as  a  fact  that  "the  congregation  was  not 
disturbed  by  the  fuss  {I.e.,  the  quarrel  and 
fight)  at  the  Are,"  we  do  not  see  how  it 
could  be  held  that  tbe  congregation  was, 
notwithstanding,  disturbed  thereby.  It 
is  fonnd  that  the  congregation  was  dis- 
turbed by  some  one  excitedly  reporting 
that  there  was  a  flght.  This  was  not  the 
act  of  the  defendant,  nor  was  It  necessarily 
the  result  ot  his  actions.  It  should  have 
appeared  clearly,  and  not  by  Inference 
only,  that  by  the  judgment  of  tbe  court 
the  defendant  was  discharged,  (State  v. 
Hazell,  96  N.  C.  623;)  but  tbe  attorney  gen- 
eral admits  that  such  was  the  fact,  and 
consents  that  the  record  may  be  amended 
to  show  It.    No  error. 


SlflTH  V.  SlUTH.^ 

(Su/preme  Catut  of  North  CoroUno.    April  1, 
1881.) 

ExoaPTIOSS  TO  CaXBOa — CjLH0BLI.i.TI01[  ov  FOWBB 
ov  ATTOBiniT  —  iNSAinTT— BUBDBN  OV  PBOOV— 

Costs— KxxT  FstiHs. 

1.  Exceptions  to  the  judge's  charge  are  taken 
ia  time  when  set  out  In  the  appellant's  state- 
ment of  case  on  appeal. 

2.  In  an  action  to  set  aside  a  power  of  at- 
torney on  aooonnt  of  the  maker's  want  of  mental 
oapaolty,  it  is  proper  to  charge  the  jury  that  evi- 
denoe  as  to  ttie  malrar's  mental  oondition,  both 
before  and  after  the  exeontion  of  tiie  power  of 
attorney,  is  onl7  to  be  considered  for  the  parpose 
ot  determining  his  condition  at  the  time  oi  its 
azecntlon. 

8.  It  is  also  proper  to  oliarge  that  the  law  at- 
taches peouliar  impartance  to  the  testimony  of  a 
sabaoriblng  wltneas,  and  of  the  attending  family 
physician. 

4.  The  preliminary  action  of  the  olerk  in  ap. 
pointing  next  friends  to  conduct  snoh  action  does 
not  shift  from  the  plaintiff  the  burden  of  proving 
insanity.    Kbbbucoh,  C.  3.,  dissenting. 

5.  where  suoh  atotlon  is  dismissed  by  the 
plalntift  after  the  jury  have  foond  him  sane,  it  ia 
error  to  tax  tlie  coats  against  the  next  friends, 
since  they  are  not  parties  to  the  proceeding. 

Appeal  from  superior  court,  Wake  coun- 
ty; BoTKiN,  Judge. 

This  was  a  crvil  action  brought  in  tbe 
name  of  Larkin  Smith  by  his  next  frtenda, 
A.  L.  Ferrall  and  others,  appointed  by 
the  court.  The  purpose  of  the  action  waa 
to  set  aside  a  prior  power  of  attorney  ex- 
ecuted by  Larkin  Smith  to  the  defendant, 
Charles  H.  Smith,  by  reason  ot  mental  In- 
capacity, and  to  have  a  receiver  appoint- 
ed for  his  estate.  After  the  service  of  the 
summons  on  Charles  H.  Smith,  to-wit,  on 
February  26, 1889,  Larkin  Smith  executed 
a  power  of  attorney  to  Messrs.  Fuller  ft 
Snow  and  Batcbelor  ft  Devereux,  attor- 
neys, for  said  Larkin  Smith,  empowering 
and  directing  them  to  dismiss  the  said  ac- 
tion. When  the  case  was  called  for  trial, 
tbe  attorneys  for  Larkin  Smith  read  their 
power  ot  attorney  totbeconrt,  and  moved 
to  dismiss  the  said  action.  The  next 
friends  ot  tbe  said  Larkin  Smith  resisted 
said  motion  on  the  ground  that  when  tbe 
said  power  of  attorney  was  executed,  to- 
wit,  on  the  2eth  day  ot  February,  1889,  the 
said  Larkin  Smith  was  incompetent  men- 
tally to  execute  the  said  power  ot  attor* 
ney.  The  court  adjudged  that  the  rights 
of  the  parties  would  be  better  subserved, 
and  the  cause  more  intelligently  and  fairly 
tried,  by  submitting  to  the  jury  at  this 
time  the  sole  issue,  which  is  set  out  In  the 
record,  and  In  bis  discretion  submitted 
this  issue  alone,  to-wit:  "Was  Larkin 
Smith  Incompetent,  by  reason  of  mental 
incapacity,  to  execute  a  good  and  valid 
po  ^er  of  attorney  on  the  26th  ot  Febru- 
ary, 1889?"  To  this  there  was  no  excep- 
tion, nor  was  there  any  exception  to  evi- 
dence by  the  appellants.  Among  other 
things,  hia  honor  charged  the  jury  that 
the  question  tor  them  to  determine  was 
the  mental  condition  of  Larkin  Smith  on 
tbe  26th  ot  February,  1889,  and  the  evi- 
dence as  to  his  menttu  condition,  both  be- 
fore and  after  that  time,  was  only  admit- 
ted and  to  be  considered  by  them  for  the 
purpose  ot  determining  what  his  mental 
condition  was  on  that  day.  This  was 
not  excepted  to  until  appellants' ease  on 

>For  modified  opinion,  see  IS  S.  B.  Bep.  118. 
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appeal  was  served.  His  honor  further 
charged  that  "  tho  law  attaches  pecallar 
Importance  to  the  testlniouyola  sabscrlb- 
Ing  wltnesH.  In  this  case  L.  L.  Doub,  the 
only  sabBcriblng  witness  to  the  power  of 
attorney  in  question,  has  testified,  but 
you  are  to  determine  from  bis  character, 
and  his  appearance  on  the  stand,  and  his 
demeanor  on  the  stand,  what  weight.  If 
any,  yoa  will  give  to  bis  evidence. "  (The 
defendant  bad  introduced  evidence  tend- 
ing to  show  that  Donb  was  a  man  of 
good  character.)  His  honor  farther 
charged  that  "  the  law  attaches  pecullai; 
Importance  to  the  testimony  of  the  at- 
tending family  physician.  He  [Dr.  Knight] 
has  testified,  as  have  also  other  medical 
experts  on  both  sides,  but  you  are  to  de- 
termine from  their  manner  and  appear- 
ance what  weight,  11  any,  you  will  give 
to  their  testimony."  The  appellants  ex- 
cepted to  this  pa  rt  of  the  ch  arge.  His  h  on- 
or  further  charged  the  Jury  that  the  law 
presumes  every  man  to  be  of  sound  mind, 
and  the  burden  of  proof  was  upon  the 
plaintiffs  to  show  the  contrary,  and  this 
must  be  shown  by  a  preponderance  of  the 
evidence.  To  this  the  appellants  except- 
ed. The  residue  of  his  honor's  charge  was 
not  excepted  to,  and  is  therefore  not  set 
out  In  the  case.  The  jury  louud  In  re- 
sponse to  the  Issue,  "  No ; "  and  the  court 
rendered  Judgment  dismissing  the  action, 
and  taxing  the  next  friends  with  the  costs, 
and  they  appealed. 

ArmtBtead  Jones  and  J.  H.  Fleming,  for 
appellants.  B»tcb«Ior  &  Devereax  and 
Fuller  &  Snow,  tor  appellee. 

Clark,  J.,  (after  stating  the  Ikcts  as 
above.)  The  exceptions  to  the  charge 
were  taken  in  time  when  set  out  in  appel- 
lants' statement  of  case  on  appeal,  (Lowe 
T.  Elliott,  107  N.  C.  718,  ante,  3S3,)  though 
it  is  better  practice,  and  fairer  both  to  ap- 
pellee and  appellant,  to  make  such  excep 
tions  un  a  motion  for  a  new  trial ;  since, 
if  a  slip  has  been  made,  the  Judge  may 
correct  it,  and  save  parties  the  costs  and 
delay  of  an  appeal.  McKlnnon  v.  Morri- 
son. 104  N.  C.  864, 10  S.  E.  Rep.  618.  We 
And  no  error  in  the  charge  in  the  particu- 
lars excepted  to.  There  are  many  prece- 
dents to  support  It.  It  Is  true  that  ordi- 
narily, if  insanity  is  found  to  exist,  it  is 
presumed  to  continue  till  the  opposite  is 
shown.  State  v.  Yann,  82  N.  C.  631.  But, 
the  main  contention  in  the  action  being 
as  to  the  mental  capacity  of  Larklit  Smith, 
the  preliminary  action  of  the  clerk  la  ap- 
pointing next  friends  to  conduct  the  pro- 
ceeding is  not  such  a  finding  as  to  change 
the  burden  of  proof,  and  prejudge  the  very 
question  at  issue. 

While  there  la  no  specific  exception  to 
the  Judgment,  any  error  therein  is  one 
which  appears  upon  the  faceof  the  record, 
and  we  take  notice  of  it.  Thornton  v. 
Brady,  lUO  N.  C.  38,  6  S.  E.  Rep.  910.  The 
next  friends  are  no  parties  to  the  action. 
Mason  v.  McCormick,  75  N.  C.  263;  Oeorge 
V.  High,  86  N.  C.  113.  They  are  appointed 
by  the  court  to  act  for  and  represent  the 
real  party  In  Interest.  The  verdict  and 
judgment  having  settled  that  Larkin 
Smith  was  compos  mentis,  the  order  ap- 
pointing next  friends   was   properly  set 


aside.  He  then  could  have  continued  the 
action  as  to  so  much  of  it  as  asked  to  set 
aside  the  prior  power  ot  attorney  to  de- 
fendant, or  have  discontinued  it.  He 
elected  to  do  the  latter.  The  costs  of  the 
proceeding  instituted  in  his  behalf,  and  by 
order  of  the  court,  should  then  be  taxed 
against  him.  It  is  to  be  presumed  In  this 
action  that  the  order  of  the  court  appoint- 
ing next  friends  was  made  regularly,  after 
due  Inquiry,  and  In  the  Interest  of  Larkin 
Smith.  Ho  is  the  party  plaintiff  in  fact 
and  in  law;  and  he  alone,  on  withdraw- 
ing the  action,  can  be  taxed  with  the 
costs.  If  the  persons  who  were  the  next 
friends,  under  appointment,  in  tmtb  act- 
ed corruptly,  and  have  caused  Larkin 
Smith  needlessly  to  Incur  the  costs  of  this 
proceeding,  he  has  his  remedy  by  a  direct 
proceeding  against  them ;  but  this  does 
not  authorize  the  court  to  summarily  tax 
the  costs  against  the  nextfrlends,  who  are 
no  parties  to  the  record,  and  who  acted 
under  and  by  virtue  of  the  order  of  the 
court.  The  judgment  must  be  modified, 
and  the  costs  of  the  action  will  be  taxed 
against  Larkin  Smith.  Modified  and  af- 
firmed. 

Merrimon,  C.  J.,  (dissenting.)  This  ac- 
ti(Hi  was  brought  by  the  plaintIR,  Larkin 
Smith,  non  compos  mentis,  as  alleged,  ap- 
pearing by  his  next  friends  named  in  the 
summons  and  the  record,  who  were  ap- 
pointed by  the  court  as  such,  and  directed 
by  the  order  appointing  them  to  bring  the 
action,  to  recover  ponocosion  ot  certain 
property  of  the  plalntltt  in  the  posaesaioo 
of  the  defendant,  to  have  a  power  of  at- 
torney executed  to  the  latter  by  the  plain- 
tiff in  respect  to  such  property  "delivered 
up  and  canceled,"  and  for  relief  spedfled 
and  demanded  pending  the  action,  etc. 
In  the  course  of  the  action,  counsel,  other 
than  those  who  appeared  for  the  plaintitt, 
brought  his  action  and  conducted  the 
same  at  the  instance  ot  the  plaintiff, 
through  his  said  next  friends,  appeared  in 
court,  and  exhibited  a  power  ot  attorney 
purporting  to  l>e  executed  by  the  plaintitt 
to  them,  empowering  and  anthorixinK 
them  to  dismiss  the  action,  and  they  ac- 
cordingly moved  to  dismiss  tbe  same. 
The  said  next  friends  resisted  this  motion 
upon  "the  ground  that  when  tbe  said 
power  of  attorney  was  executed,  to-wlt. 
on  the  'i!6tb  day  of  February,  188»,  tbe  said 
Larkin  Smith  [the  plaintiff]  was  incompe- 
tent men  tally  to  execute  the  said  power 
of  a  ttomey . "  Tbe  court,  before  dispoelns 
of  the  motion  to  dismiss  the  action,  at 
October  term  of  1800,  submitted  this  i«ae 
to  a  jury:  "Was  Larkin  Smith  incompe^ 
tent,  by  reason  of  mental  incapacity,  to 
execute  a  good  and  valid  power  of  attor- 
ney on  the  26th  ot  February,  A.  D.  18i9?" 
The  jury  responded,  "No."  Tothiscoarse 
ot  procedure  there  was  no  objection.  It 
was  admitted,  on  the  trial  of  this  issue, 
that  the  plalnttC  had  been  paralysed,  be- 
fore the  execution  of  the  power  ot  attor- 
ney in  question,  on  his  right  side,  wbicb 
partly  deprived  him  of  speech,  and  ren- 
dered him  unable  to  walk.  Numeruuti 
witnesses  were  examined  on  the  trial. 
Among  other  Instructions  the  court  gave 
the  Jury  tbe  following:  "His  honor  fur- 
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ther  charged  the  jury  that  the  law  pr»- 
Mumes  every  man  to  be  of  sound  mind, 
and  the  burden  of  proof  was  upon  the 
plain tlCs  to  show  the  contrary,  and  this 
must  be  shown  by  a  preponderance  ol  the 
evidence.  Tu  this  the  appellants  except- 
ed." The  court  Kranted  the  motion  to 
dismiss  the  action,  and  gave  Judgment 
against  the  said  next  friends  of  the  plain- 
tiff  in  favor  of  the  latter  and  the  defend- 
ant for  the  costs  of  the  action ;  wbereapon 
such  next  ti-iends  appealed  to  this  coart. 

Granting  that  the  court  properly  In- 
structed the  Jury  "that  the  law  presumes 
erery  man  to  be  of  sound  mind, "  I  am  of 
opinion  that  It  erroneously  Instructed 
them  further  in  that  connection  that  "  the 
burden  of  proof  was  upon  the  plaintiffs 
[meaning  the  next  friends  of  the  plaintiff 
In  this  action,  the  present  appellants]  to 
show  the  contrary ; "  tiecanse.  In  this  very 
action,  the  court  itself.  In  the  proper  exer- 
cise of  its  authority  for  the  purposes  of 
the  action,  hud  adjudged  that  the  plain- 
tiff was  non  compos  mentis,  had  appoint- 
ed such  next  friends  to  be  such,  and  au- 
thorised them  to  bring  the  action,  as  it 
might  do.  A  lunatic  or  person  non  eom- 
poa  mentis  may  bring  bis  action  In  a  case 
like  this,  and  the  statute  (Code,  §  180) 
provides  that  in  the  absence  of  n  guardian 
he  may  appear  by  bis  next  friend.  This 
statutory  provision  is  serious,  and  in 
proper  cases  most  be  observed  In  some  or- 
derly, effective  way.  Summary  application 
by  .petition  or  motion  in  writing,  stating 
the  material  facts  upon  which  such  appli- 
cation is  founded,  should  be  made  to  the 
court  to  appoint  such  next  friend,  sub- 
stantially as  suggested  in  Morris  t.  Gentry, 
88  N.  C.  248;  and  If  upon  due  inquiry  it 
sball  appear  that  the  person  In  whose  be- 
half such  application  is  made  is  non  com- 
pos mentis,  and  the  suggested  action 
ought  to  be  brought,  the  court  will  ap- 
point a  suitable  next  friend,  with  leave  or 
direction  to  bring  the  action,  which  must 
be  brought  In  such  case  Inthename  of  and 
for  the  lunatic,  and  the  same  will  be  bis 
action,  not  that  of  his  next  friend.  He 
will  appear  by  the  next  friend.  The 
latter  will  employ  counsel,  manage  and 
prosecute  theactlon,  under  the  supervision 
and  direction  of  the  court.  The  court 
may  for  cause  remove  him,  and  appoint 
another  in  bis  stead,  and  in  case,  in  the 
cnnrse  of  the  action,  the  lunatic  shall  be- 
come sane,  he  may  be  discharged  alto- 
gether, and  the  action  left  to  the  former's 
management  and  control.  The  next 
friend  is  not  a  party  to  the  action.  He  is 
tbe  mere  agent  of  the  plaintiff  appointed 
by  the  court  tor  the  special  purpose  and 
duties  assigned  him.  His  name,  as  next 
friend,  appears  on  the  record,  but  not  as 
that  of  a  party.  He  is  under  the  control 
of  and  amenable  to  the  court  In  the  dis-, 
charge  of  bis  duties.  In  possible  cases  he 
may  be  chargeable  witb  coats,  but  not 
-when  he  acts  in  good  faith,  and  with  rea- 
itonable  prudence  and  care,  especially 
Inhere  the  plaintiff  can  pay  the  costs. 
Code,§18U;  Latham  v.  Wlswall,2Ired.  Eq. 
294:  Brooks  v.  Brooks,  3  Ired.  304;  Green 
V.  Komegay,  4  Jones,  (N.  t,'.)  66;  Tate  v. 
Mott,  96  N.  C.  19,  2  S.  E.  Rep.  176;  Smith 
V.  Hmith.  106  N.  C.  498, 11  S.  E.  Rep.  188. 


Such  application  sbonld  be  made  in  good 
faith,  and  the  next  friend  should  be  ap- 
pointed, not  as  of  course,  but  only  upon 
due  Inquiry  by  the  court,  and  for  substan- 
tial cause  shown;  and  a  next  friend  will 
not  be  appointed  if  the  lunatic  shall  have 
a  general  or  testamentary  guardian  in 
this  state.  The  statute  expressly  pro- 
vides that  he  shall  appear  by  such  guard- 
ian If  he  shall  haye  one;  but,  if  the  latter 
should  faithlessly  refuse  to  sue  when  he 
ought  to  do  BO,  possibly  in  that  case  a 
next  friend  might  be  appointed.  In  this 
case,  application  by  petition  was  made 
to  the  court  to  appoint  a  next  friend.  It 
was  alleged  in  the  petition  that  the  plain- 
tiff was  mtn  compos  mentis,  and  unable 
to  takecareof  his  property;  that  htslai-ge 
property  was  In  possession  of  defendant, 
who  was  wasting  and  destroying  the 
same,  etc.  Tbe  court  thereupon  declared 
that  it  appeared  that  the  plaintiff  was 
"incompetent  to  defend  his  possessions 
from  injury;"  that  It  was  necessary  " to 
bring  suit," etc.;  and  appointed  the  ap- 
pellants to  be  tbe  next  friends  of  the  plain- 
tiff, and  antborised  them  to  bring  the  ac- 
tion. The  order  thus  made  was  not  a 
mere  matter  of  form;  it  was  Important 
and  slgniUcant,  and  was  based  upon  a 
finding  ol  the  court,  for  the  purposes  of 
the  action,  at  least,  that  the  plaintiff  was 
then  non  compos  mentis.  It  wascertalnly, 
in  effect,  so  adjudged. 

At  any  time  In  the  course  of  the  action. 
It  was  competent  for  tbe  plaintiff,  or  some 
person  In  his  behalf,  upon  affidavit  to  sug- 
gest that  he  had  become  sane  since  the  ac- 
tion began;  and,  acting  upon  such  sug- 
gestion, tbe  court  might  at  once  institute 
an  inquiry  into  the  state  of  plaintiff's 
mind  and  capacity  to  do  business  and 
manage  his  own  affairs,  as  the  same  might 
come  within  the  compass  of  the  action. 
This  Inquiry  should  be  made  summarily, 
but  seriously  and  carefully  In  the  action 
by  tbe  court ;  and  If  it  should  be  satisfied 
of  the  restoration  of  the  plnintlff  to  suffi- 
cient mental  capacity  to  have  charge  of 
the  action,  then  it  should  discharge  the 
next  friend,  and  leave  him  to  prosecute  the 
same,  or  dismiss  It,  as  he  might  deem 
proper.  Such  inquiry  should  not  he  con- 
fined t6  the  ascertainment  of  the  plaintiff's 
mental  state  at  a  particular  time,  or  to 
the  time  when  he  executed  a  power  of  at- 
torney empowering  and  authorising  coun- 
sel to  dismiss  his  action,  but  it  should  ex- 
tend to  bis  general  mental  capacity  to  do 
and  manage  his  business  affairs,  and  pur- 
tienlarly  at  the  time  of  the  hearing  of  the 
motion  to  discharge  the  next  friend.  He 
may  have  had  a  lucid  interval  at  a  partic- 
ular time,  and  yet  generally  be  noa  com- 
pos mentis.  The  order  appointing  the 
next  friend  should  not  be  made  If  it  ap- 
peared that  the  plaintiff  was  only  on  a 
particular  occasion  or  fur  a  brief  while  in- 
sane. Still,  on  the  other  hand,  the  next 
friend  should  not  be  discharged  because 
the  plaintiff  had  occasional  brief  lucid  in- 
tervals. The  court  should  he  satisfied  of 
the  plaintiff's  restored  mental  capacity  to 
enable  him  to  transact  his  business,  or 
give  reasonable  directions  concerning  and 
about  tbe  same,  at  the  time  of  the  disposi- 
tion of  the  motion  to  discharge  the  next 
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friend.  Tbe  motion  of  counsel  to  dlsmlBS 
the  action  in  question  was,  in  effect,  a  mo- 
tion to  dlBctaarge  the  next  friends  of  ttie 
plaintiff,  and  allow  him  to  dismiss  his  ac- 
tion. Itwas  competent  to  make  such  mo 
tlon  in  a  proper  way,  and  the  court  might 
entertain  It,  and  Itself  Inquire  into  tbe 
mental  condition  of  tbe  plaintiff,  as  above 
pointed  out.  The  inquiry  should  have 
been  made  by  the  court.  It  was  its  prov- 
ince and  dnty  to  Ond  tbe  facts.  Tbe  Issue 
submitted  to  the  ]nry  was  not  raised  by 
the  pleadings  orthe  motion.  It  bad  refer- 
ence to  the  ascertainment  of  facts,  not  nec- 
essarily by  the  jury,  but  by  the  court.  The 
latter  ex  mero  motu  submitted  the  issue 
for  the  purpose  of  aiding  It  in  ascertaining 
material  facts  necessary  to  enable  It  to  dis- 
pose of  tbe  motion  to  dismiss  the  action 
pending  liefore  it.  It  was  sole  Judge  of 
the  extent  It  would  require  the  aid  of  the 
Jury:  of  the  compass  of  the  inquiry  em- 
braced by  the  Issue.  It  may  be,  it  seems, 
that  tbe  inquiry  should  baye  extended  to 
tbe  mental  condition  of  the  plaintiff  from 
the  time  specified  In  the  Issue  np  to  the 
time  the  latter  was  submitted,  but  no 
question  in  that  respect  was  raised.  As  I 
have  said.  It  was  the  proyince  of  the  court 
itself  to  ascertain  tbe  material  facts,  but 
it  might  require  the  aid  of  the  jury.  It 
was  not,  however,  in  such  case  at  all 
bound  by  the  jury's  findings  of  (act.  It 
was  the  duty  of  the  court  to  find  them, 
but  It  might  adoptas  its  own  the  findings 
of  fact  by  a  jury  opon  an  issue  or  Issues 
submitted  to  It,  the  court  bearing  and 
considering  the  evidence.  It  should  be 
simply  aided  by  tbe  findings  of  tbe  jury. 
Although  the  Issue  submitted  did  not  em- 
l)race  the  whole  scope  of  the  inqniry  t>efore 
the  court,  and  the  court  was  not  bound 
by  the  finding,  still  the  issues  and  tbe  find- 
ing were  important.  The  court  may  have 
regarded  the  finding  as  leading  and  con- 
trolling; indeed,  it  seems  It  did  so  accept 
and  treat  it.  The  instructions  given  the 
Jury  were  therefore  material  and  impor- 
tant, especially  that  in  which  the  court 
told  them  that  "the  burden  of  proof  was 
upon  the  plaintiffs  (the  appellants)  to 
show  that  the  plaintiff  was  not  of  sound 
mind."  This  may  have  been,  probably 
was,  potent  in  inducing  the  jury'  to  re- 
spond to  the  issue  in  the  negative,  as  It 
did  do. 

Clearly,  in  my  Judgment,  such  burden 
was  not  on  tbe  appellants.  The  court,  in 
the  Inception  o(  the  action  and  in  connec- 
tion with  It,  had  decided  that  tbe  plaintiff 
was  son  compos  mentis.  When  after- 
wards, in  its  course,  it  was  suggested  to 
tbe  court  that  tbe  plaintiff  was  compoH 
mentis,  was  always  so,  or  had  become  so, 
as  might  be  done,  surely  the  court  would 
not  stultify  Itself  by  simply  ignoring  Its 
own  solemn  decision.  In  which  it  had  be- 
fore adjudged  that  the  plaintiff  was  non 
compos  mentis.  That  adjudication  was 
presumed  to  be  correct,  well  founded,  and 
effectual,  until  he  or  they  who  suggested 
the  contrary  should  prove  the  sanity  of 
the  plaintiff.  The  burden  was  upon  them, 
and  not  upon  the  appellants,  to  mal<e  such 
proof.  The  adjudication  was  pertinent, 
and  remained  of  full  force  until  some  per- 
son in  a  proper  way  should  take  upon 


himself  the  burden  of  sbowing  that  It  bad 
been  improvidently  made,  or  was  Incon- 
sistent, or  that  the  piaintlB  bad  become 
sane.  When  it  was  ascertained  that  the 
plaintiff  was  non  compos  ttientts,  he  -was 
presumed  to  continue  to  t>e  so  until  tbe 
contrary  should  be  shown.  Tbe  motion 
in  question  raised  an  inqniry  to  be  made 
by  the  court,  and  a  question  to  be  decided 
by  it  In  and  about  the  action.  It  was  no 
part  of  tbe  purpose  of  tbe  motion  to  de- 
clare the  plaintiff  a  lunatic,  to  Institute  an 
Inquisition  of  lunacy;  it  referred  only  to 
this  action.  Strictly  there  were  no  parties 
to  the  motion,  and  the  court  could  deal 
with  persons  only  as  they  put  tbemaelTes 
In  relation  with  it,  as  insisting  that  it 
should  be  allowed  or  disallowed.  When, 
in  such  case,  persons  so  come  beCoro  the 
court  in  tbe  action,  they  thereby  submit 
themselves  to  its  Jurisdiction  tor  proper 
and  pertinent  purposes :  and,  if  the  court 
should  erroneously  adjudge  that  one  or 
some  of  them  pay  costs  or  the  like,  an  ap- 
peal would  lie  in  favor  of  tbe  complaining 
party,  and  hence  this  appeal  may  be  en- 
tertained by  this  court. 

I  may  add  that  while  in  such  a  case  the 
court  might  tax  parties  interfering  with 
and  as  to  the  motion  with  the  costs  of  the 
same,  I  cannot  see  upon  what  ground  the 
court  gave  judgment  against  the  appel- 
lants for  the  costs  of  the  action.  They 
were  not  parties  to  the  action.  Tbey  were 
the  next  friends  of  tbe  plaintiff,  and  the 
latter  was  entirely  solvent,  and  able  to 

Say  the  costs  chargeable  against  blm. 
or  was  It  suggested,  nor  did  It  appear, 
that  they  were  chargeable  with  neglect  or 
bad  faith  in  any  respect.  It  may  be  that. 
in  some  possible  view  of  sucb  a  case,  the 
next  friend  might  be  taxed  with  and  re- 
quired to  pay  costs;  but  it  seems  to  me 
that  ordinarily,  in  cases  like  this,  they  are 
not  BO  chargeable. 


FuBLONO  v.  SANroBD  et  al. 
(Supreme  Count  vf  Appealt  (^fVkytnla.   Marek 

Rbboibsioit  or  Comnuor— Ukdus  IxwtAtwKam — 

BVIDBNCB. 

Complainant's  wife  died  suddenly,  lesr- 
Ing  personal  property  to  which  oomplaiiiant  was 
entitled,  and  other  property  towUoh  defeadaata, 
her  children  by  a  former  husband,  weire  entiUad. 
A  few  days  after  the  wife's  death  defendants  aad 
complainant,  who  was  very  despondent,  made  s 
contract  by  which  the  latter  relinqnisbed  ail 
rights  in  the  estate,  and  defendants  made  certain 
provisions  for  his  soppcvt.  Complainant  was  TV 
years  of  age,  of  sound  mind,  and  was  an  cacperieooed 
business  man,  and  before  making  tbe  c 
had  been  fully  Informed  of  his  rights,  : 
fraud  on  the  part  of  defendants  was 
Held,  tiiat  the  court  properly  refused  to  leaciiid 
the  contract  on  the  ground  of  fraud  and  nodae 
influence. 

Appeal  from  circuit  court,  Westmore- 
land county. 

Jolin  Critclier,  for  appellant.  R.  J. 
Wasbinfftoa  and  W.  A.  Jones,  for  appel- 
lees. 

Lact,  J.  This  is  an  appeal  from  a  de- 
cree of  the  circuit  court  of  Westmoreland 
county,  rendered  en  the  30th  day  of  Sep- 
tember, 1889.    The  bin  in  this  case  was 
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filed  in  Jane,  18R9,  by  the  appelant,  al- 
leelng  that  he  was  the  buaband,  during 
her  lite,  ot  one  Mary  J.  FurloDg,  deceased, 
who  died  suddenly  and  Intestate  on  the 
lltb  day  of  January,  1888,  seised  and  pos- 
sessed o(  large  and  valuable  estate,  both 
real  and  personal,  learing  him  ber  surviv- 
ing,  and  three  children  by  a  former  mar- 
riage, who  are  the  appellees;  that  during 
the  life  ot  the  said  wife  the  property  had 
been  divided  between  ber  and  her  chil- 
dren, and  all  ot  the  complainant's  proper- 
ty had  been  conveyed  to  the  said  wife; 
tliat  witbont  warning,  apparently  in  full 
health,  the  fatal  stroke  descended  upon 
her,  and  sbe  sank  in  her  chair  a  Ufeleaa 
corpse, — a  scene  wbicb  saddened  bis  heart, 
bewildered  his  mind,  and  made  bim  feel, 
for  a  time  at  letkst,  indifferent  to  wosldly 
Interests.  In  these  distresstDg  elrcom- 
stances,  when  the  said  complainant  and 
bereaved  husband  was  Indisposed  for  busi- 
ness, and  really  Incapable  ot  giving  atten- 
tion to  the  mcMt  ordinary  ailalrs  ot  dally 
life,  on  the  day  after  the  funeral  of  bis  de- 
ceased wife,  on  the  14th  of  the  month,  be 
was  visited  by  the  sou  ot  the  deceased,  M. 
F.  Sanford,  one  ot  the  appellees, — a  man 
ot  education.  Intelligence,  and  a  minister 
ot  the  gospel,  in  whom  he  had  long  been 
Accustomed  to  place  Implicit  confidence, 
— tor  the  purpose  of  having  an  immediate 
settlement  and  division  ot  the  property  of 
the  late  wife  between  the  complainant 
and  the  children  ot  his  late  wife;  that  this 
was  Saturday,  and  on  this  day,  because  of 
the  presence  of  sympathizing  friends,  the 
matter  was  postponed,  but  tbat  on  the 
Jklonday  tullowlng  the  son-in-law  and 
preacher  returned  and  pressed  the  mat- 
ter; that  complainant  was  then  equally 
unprepared  tor  business  of  any  sort:  he 
cvas  melancboly,  depressed,  and  despond- 
ent; he  knew  nothing  of  the  laws  ot  prop- 
erty, having  only  the  vaguest  Ideas  ot 
law;  that  he  had  never  been  In  court,  el- 
tlieras  suitor  or  as  witness,  in  his  life; 
that  his  own  means  had,  by  inadvertency 
or  by  design,  been  acquired  by  bis  wife, 
au6  that,  his  wife  having  died  intestate, 
tie  believed  himself  penniless  and  entirely 
'dependent,  at  the  age  of  79  years;  that 
at  this  moment  Millard  Fillmore  Sanford 
called  on  him  and  made  proposals  to  blm 
and  professions  ot  kind  feeling  and  sym- 
pathy, and  promised  to  provide  for  him 
out  of  his  mother's  property,  so  that  he 
«hould  never  be  in  real  want;  that,  in 
Ignorance  nf  his  own  rights,  he  had  grate- 
fully accepted  the  provision  made  for  him 
by  his  supposed  benefactor,  and  agreed 
to  sign,  and  did,  on  the  18th  ot  the  month 
following,  the  day  after  but  one,  sign  and 
execute  an  agreement  by  which  be  had 
been  greatly  defrauded ;  that  subsequent- 
ly, under  the  pressure  of  circumstances,  bis 
wife's  sons  bad  modified  to  some  degree 
the  hard  and  unjust  terms  forced  upon 
bim  by  deception  and  fraud,  which  he  bad 
«till  ignorantly  accepted  on  the  30th  ot 
the  same  month;  that  by  these  contriv- 
ances be  had  been  made  to  give  up  the  per- 
sonal property  ot  his  wife,  worth  $8,000, 
which  was  bis  absolutely,  althungh  he 
did  not  know  It,  and  was  told  by  his  son- 
in-law  that  be  was  destitute;  and  that  he 
had  received  some    real  estate  for  life. 


worth  very  little,  and  some  personal 
property  of  trifling  valoe,  all  together 
not  one-tenth  of  what  he  had  ignorantly 
and  by  fraudulent  devices  been  made  to 
surrender:  and  prayed  tliat  these fraada- 
lent  contracts  might  be  annulled,  and  be 
be  nevertheless  enabled  to  receive  bis  legal 
rights.  The  defendants  demurred  and  an- 
swered, and  In  their  answer  they  deny, 
and  M.  F.  Bantord  denies,  most  emphatic- 
ally, absolutely,  and  nneqnivocally,  that 
the  agreements  aasaUed  In  the  bill  of  tbe 
18th  o(  January  and  tbe  80th  of  January, 
1888,  were  obtained  as  set  fortb  in  plain- 
tiff's bill,  and  set  forth  the  clrcnmstan- 
ces  In  detail  under  wbicb  tbe  said  agree- 
ments were  executed.  Tbe  plaintiff  and 
tlw  defendant,  especially,  at  great  length, 
and  many  others,  have  testified,  and  tbe 
conrt.  in  tbe  decree  complained  of  and  ap- 
pealed from  here,  decided,  that  the  demur- 
rer to  the  bill  be  overruled;  and,  proceed- 
ing to  consider  the  case  upon  its  merits, 
held  that  the  charge  ot  mistake,  fraud, 
and  surprise,  or  undae  influence,  made 
in  the  bill,  are  not  SMtalned,  and  tbat 
there  is  no  sufficient  ground  upon  which 
the  court  can  rescind  tbe  contracts,  etc., 
prayed  to  be  rescinded  in  the  bill,  dis- 
missed tbe  complainant's  bill,  with  costs, 
and  he  appealed  to  this  court. 

It  Is  clear  from  the  evidence  in  this  case 
that,  upon  the  death  of  Mrs.  M.  J.  Fur- 
long, her  husband  and  ber  children  believed 
tbat,  as  all  of  the  property  In  question 
had  been  her  sole  and  separate  estate,  in 
which  her  husband  bad  no  interest  daring 
her  life,  and  as  there  bad  been  no  issue  ot 
the  marriage  with  Furlong,  and  as  she 
had  died  intestate,  that  all  of  this  proper- 
ty passed  to  ber  children,  and  that  her 
husband  was  entltied  to  nothing  as  ten- 
ant by  tbe  curtesy  nor  otherwise.  It  Is 
equally  clear  tbat  all  tbe  parties  in  Inter- 
est knew  that  the  expressed  lutentlon  of 
the  wife  wfis  to  make  provision  for  the 
husband,  the  degree  and  character  of 
which  was  undentood.  It  Is  evident  that 
the  first  thought  of  the  husband  was  tbat 
the  sadden  death  of  his  wife  had  prevent- 
ed tbe  execution  ot  her  bona  ttde  intention 
of  making  the  will  agreed  on;  tbat  the 
Sanfords  bt*lleved  that  tbeir  mother  had 
intended  to  make  this  will,  as  she  had  de- 
clared she  would,  and  bad  been  prevented 
by  the  suddenness  with  which  death  came, 
which  Is  so  graphically  described  In  the 
plaiBtlB's  bill;  and  that  they  came  quick- 
ly forward  with  an  assurance  that  what 
their  deceased  mother  had  wished  to  do 
they  would  do  voluntarily,  and  that  Fur- 
long gratefully  accepted  tbeir  supposed 
gifts.  But  It  is  distinctly  proved  that,  be- 
fore any  contract  was  executed,  other  par- 
ties had  Intervened,  and  both  sides  had 
been  informed  that  their  rights  were  as 
the  appellant  now  claims  tnero  to  be; 
tbat  tbe  personal  property  belonged  to 
the  appellant.  Furlong,  and  that  the  real 
estate  belonged  to  the  children;  that, 
thus  fully  Informed  ot  their  rights,  they 
came  together,  and  made  a  formal  parti- 
tion and  division  in  solemn  form.  There 
Is  no  support  whatever  for  the  pretension 
of  the  appellant  tbat  he  was  so  simple- 
minded  that  be  did  not  know  what  per- 
sonal property  was,  nor  what  was  meant 
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by  the  term  "real  estate."  He  had  been 
a  book-keeper  for  many  years  in  the  city 
of  Alexandria,  and  was  then,  and  perhaps 
is  now,  the  head  of  a  mercantile  firm  in 
the  town  of  his  residence;  but,  it  he  had 
been  even  so  ignorant  as  he  pretends,  his 
friends  had  taken  the  pains  to  duly  en- 
llKbten  him.  Bat  he  claims  that  be  made 
a  very  onequal  bargain.  This,  however, 
he  was  not  defrauded  into  making,  if  It  be 
so.  He  was  79  years  old,  but  nevertheless 
competent,  clearly,  so  to  contract.  He 
was  of  full  age,  of  full  mental  capacity, 
and  fully  informed.  It  no  sufiScient  con- 
sideration appears  upon  the  snrfcuie,  we 
cannot,  for  that  reason,  inter  deception  or 
fraud.  The  reasonable  presumption  Is 
that  he  had  a  motive,  and  that  such  mo- 
tive appeared  suiBcient  to  him  at  the  time. 
His  agreement  was  certainly  not  entirely 
without  consideration.  He  was  nearly  80 
years  old,  and,  however  healthy  and  vig- 
oroas,  he  could  not  reasonably  expect  to 
'  live  a  very  long  time.  Under  bis  agree- 
ment, be  retained  his  home  and  all  of  his 
surronndlngs,  which  appear  to  have  been 
commodious  and  ample.  If  he  had  stood 
upon  bfs  legal  rights,  he  was  certainly 
homeless  and  houseless.  What  he  might 
have  considered  a  su£Bcie»t  or  an  excess- 
ive concession  for  this  we  do  not  know, 
and  it  Is  not  profitable  to  Inqnlre;  forit 
is  sufficient  if  he  was  informed  concerning 
his  rights,  and  disponed  of  what  was  his 
wlthont  Irand  or  deceitful  practices. 
Proof  of  consideration  is  not  necessary;  a 
man  acting  under  the  infinence  of  no  mis- 
take, traod,  or  deceitful  act  may  make  a 
valid  and  binding  gift  of  his  property.  If 
we  may  pause  to  seek  a  motive  outside  of 
the  valuable  consideration  received,  the 
fact  that  his  dead  wife  wished  it  so,  and 
that  the  sons-in-law  were  willing  to  make 
it  so  when  they  believed  they  could  pre- 
vent it,  may  furnish  the  real  motive.  Bat 
that  ho  was  fully  informed  that  he  had 
rights  in  his  wife's  personal  property 
could  not  be  doubted  if  no  deposition  had 
been  taken  in  the  case,  because  the  con- 
tract sought  to  be  set  aside  on  Its  face 
shows  it.  It  is  there  said :  "That  for  and 
in  consideration  of  the  relinquishment  by 
the  said  John  Furlong  of  his  marital 
rights  in  the  personal  estate  of  the  said 
Mary  J  Furlong,  which  is  evidenced  by 
his  signing  this  agreement."  Tnt  he  de- 
clares that  he  entered  Into  this  agreement 
believing  that  he  bad  no  interest  In  this 
personalty. 

If  the  claim  set  up  In  the  bill  bad  been  sas- 
tained  by  the  evidence  in  this  case,  which 
It  certainly  has  not  been,  it  would  have 
been  the  province  of  a  court  of  equity  to 
relieve  against  the  fraud.  The  most 
solemn  instruments,  when  vitiated  by 
frand,  do  not  stand  in  the  way  of  a  court 
of  equity,  when  it  proceeds  to  grant  relief 
against  frauds.  In  equity  every  transfer 
or  conveyance  of  property,  by  what 
means  soever  It  is  done,  is  vitiated  by 
fraud.  Deeds,  obligations,  contracts, 
awards,  Judgments,  or  decrees  may  be  the 
instruments  to  which  parties  may  resort 
to  cover  frand,  and  through  which  they 
may  obtain  the  most  unrighteous  advan- 
tages; but  none  of  such  devices  or  instru- 
ments will  be  permitted  by  a  court  of  equi- 


ty to  obstruct  the  requisitions  of  justice. 
It  a  case  of  fraud  be  established,  a  court 
of  equity  will  set  aside  all  transactions 
founded  upon  it,  by  whatever  machinery 
they  may  have  been  effected,  and  notwith- 
standing any  contrivance  by  which  it  may 
have  been  attempted  to  protect  them ; 
and,  in  affording  relief,  a  court  of  equity 
will  take  into  account  all  the  clrcnmstan- 
ces  of  the  case,  not  only  the  act  and  the 
intention  of  the  party,  but  the  clrcnm- 
stances  under  which  the  act  was  done; 
the  position  of  the  party  said  to  be  im- 
posed upon ;  his  being  inopa  consilU;  his 
being  iu  a  state  of  bodily,  and  therefore 
mental,  weakness,  and  so  on.  The  rule 
of  the  court  is  to  interiere  in  all  cases 
where  the  interests  of  Justice  call  for  and 
req4iire  its  Interference.  If  there  be  an 
equitable  case  stated  by  the  bill,  there  is 
jurisdiction  to  Interiere  by  way  of  injouc- 
tion,  if  necessary,  and  also  by  way  of  or- 
dering the  instrument  to  be  delivered  up. 
Traill  v.  Baring,  83  Law  J.  Ch.  521 ;  Lloyd 
V.  Clark,  6  Beav.  SOfl;  Llewellin  v.  Pace.  I 
Wkly.  Rep.  28;  Smith  v.  River  Co.,  L.  R. 
3  £q.  264 ;  Kerr,  Fraud  &  M.  44  et  seq. ; 
Bowden  v.  Johnsitn,  107  U.  S.  2S1,  2  Sup. 
Ct.  Rep.  246;  Rea  v.  Missouri.  17  Wall.  54:^. 
We  think  the  circuit  court  did  not  err  in 
overruling  the  demurrer  to  the  plaiutltr« 
bill.  The  case  therein  stated  was  the  elab- 
oration of  a  case  of  nnnsnal  hardship  and 
Imposition  by  fraudulent  representations 
and  practices.  To  charge  fraud  Is  not  al- 
ways difflcnlt;  but  to  prove  it,  when  no 
fraud  laax  been  practiced,  is  not  easy. 
And  we  concur  with  the  jndge  of  the  cir- 
cuit court  in  this  case,  that  no  frand  has 
been  established.  The  alleged  Inadequacy 
of  price,  alleged  as  one  of  the  grounds  of 
fraud  in  this  case,  does  not  appear.  The 
personal  property  was  not  all  ^ven  up  by 
Furlong,  but  It  was  divided ;  and  the  real 
estate  was  also  divided  in  the  manner 
agreed  upon  by  both  parties,  with  the  full- 
est light  and  all  necessary  information  af- 
forded to  them  by  counsel  and  others. 
And  certainly  there  Is  no  such  Inequality, 
amounting  to  fraud,  which  shocks  the 
conscience  and  confounds  the  judgment  of 
men  of  common  sense.  The  parties  were 
competent  to  contract,  contracted  freely, 
without  fraud,  duress,  or  mistake,  and 
they  are  mutually  bound  by  their  agree- 
ments. We  think  the  circuit  court  was 
therefore  clearly  right  upon  the  merits 
also,  and  we  are  of  opinion  to  affirm  the 
decree  appealed  from. 

Lewis  v.  Comhonweai.th. 


(Sweftme  Cou/rt  of  A% 


peal*  af  Vtiyimla.  March 
1891.) 

Canmui.  L^ur— VKinaB  Facias— Omasios. 
C!ode  Va.  t  S166,  provides  that  in  civil 
cases  no  irregularity  In  any  writ  of  venire/ae(a» 
shall  be  sufficient  to  set  aside  a  verdict  onless 
the  party  making  the  objection  was  injured  there- 
by, or  unless  the  objection  was  made  before  the 
swearing  of  the  juiy.  By  Act  Jan.  IS,  ISGS,  this 
provision  is  made  to  apply  to  felony  cases.  Held, 
that  this  does  not  apply  where  the  record  teils  to 
show  any  ventre  in  a  lelony  case,  and  the  omis- 
sion of  the  writ  is  a  fatal  error. 

A.  H.  Dickinson  and  T.  N.  Welab,  for 
plaintiff  in  error.  R.  Tajrior  Seott,  Attj. 
Gen.,  for  the  Cdmmon wealth. 
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Laot,  J.  This  la  a  writ  of  error  to  a 
Jodgoient  of  the  circuit  conrt  ot  Spottsyl- 
ranla  county,  rendered  on  the  27th  day  of 
January,  1891,  refuaing  a  writ  of  error  to 
a  Judgment  ot  the  county  court  ot  said 
county,  rendered  at  the  December  term, 
1890,  by  which  the  plaintiff  In  error,  John 
Liewia,  was  convicted  nl  the  crime  of  ee- 
dactloD.and  sentenced  to  the  penitentiary 
for  two  years.  The  case  is  as  foUowa: 
At  the  September  term  of  the  said  county 
court  of  Spotteylvanla  county  the  aald 
John  Lewis,  the  plaintiff  In  error,  was  In- 
dicted by  a  regular  grnnd  ]ury,  composed 
of  12  persons,  for  this:  That  he  did,  on 
the  lOtb  day  of  July,  1SS9,  In  the  said 
county,  anlawfaUy  and  feloniously,  under 
promise  of  marriage,  seduce  and  have  Illicit 
intercourse  with  one  Ida  May  Dunnaway, 
an  unmarried  female,  and  of  previous 
chaste  character,  and  afterwards  failed 
and  refused  to  marry  ber.  Tbe  said  John 
Lewla  was  arrested  upon  a  bench-warran  t, 
and  carried  before  C.  J.  Bulander,  a  Jus- 
tice of  tbe  peace  tor  the  said  county,  on 
the  Ist  day  ot  September,  1890.  On  the 
16th  of  September,  1890,  the  case  was  called 
before  another  Justice  of  the  peace,  named 
P.  B.  Pritcbbtt,  and  by  him  oontinoed 
to  the  17tta  ot  that  month,  at  tlie  place 
named  by  the  first  Justice,  Spottsylvania 
Ouurt-HouBe,to  be  further  heard  at  a  place 
called  "Buchanan's  Store."  On  the  17th 
of  September  tbe  case  was  again  brought 
before  Justice  Bolandbr,  who,  by  virtue 
ot  anthorlty  granted  by  section  8972  of  tbe 
Code  of  Virginia,  associated  with  him 
three  other  Justices  ot  the  said  county, 
namely,  S.  C.  Pattrb,  W.  L.  Waits,  and 
P.  B.  Pritcbbtt,  and,  tbe  case  being  ex- 
amined before  the  said  four  Justices,  the 
three  Justices  last  named  were  of  opinion 
to  discharge  the  accused,  but  tbe  said  C. 
J.  Boi.andkr,  tbe  Justice  before  whom  the 
accused  was  first  brought,  l>elng  of  a  dif- 
ferent opinion,  be  sent  the  case  on  to  the 
county  court  of  the  said  county  lor  trial, 
where,  the  case  coming  on  to  be  heard,  the 
accused  moved  the  county  conrt  to  dis- 
cbarge bim.because  three  out  of  the  four  Jus- 
tices before  whom  be  was  examined  dis- 
sented from  the  action  of  the  one  who  had 
sent  him  on  for  trial;  but  this  motion  the 
county  court  overruled,  and  tbe  case  was 
cofitlnned.  The  case  coming  on  for  trial 
at  the  December  term  of  the  said  conrt, 
the  accused  demurred  to  the  indictment, 
and  moved  to  quash  tbe  same,  which 
motion  the  court  overruled,  and  the  de- 
fendant pleaded  not  guilty,  and  a  Jury 
was  summoned  by  tbe  sheriff  from  a  list 
fumlgbed  by  tbe  Judge,  and  the  trial  pro- 
ceeded ;  but  tbe  record  does  not  disclose 
the  listof  20  persons fumlBbed  by  the  Judge 
ot  tbe  said  court,  nor  that  there  was  any 
venire  fnciaB  Issued  in  tbe  case.  The  Jury 
found  the  accused  guilty,  and  fixed  the 
term  ot  his  Imprisonment  in  the  peniten- 
tiary at  two  years.  Tbe  court  having  at 
the  trial  given  certain  Instructions  to  the 
Jury,  and  refused  others  ottered  by  tbe  ac- 
cused, the  accused  moved  the  court  to  set 
aside  the  verdict,  and  grant  him  a  new 
trial,  and  In  arrest  of  Judgment,  because 
tbe  same  is  not  according  to  tbe  law  and 
tbe  evidence.  The  court  granted  a  tem- 
porary suspension  of  Judgment  for  some 


days,  from  day  to  day,  and  the  accused 
ottered  marriage  to  the  said  Ida  May  Dun- 
naway, which  proposal  of  marriage  the 
said  prosecutrix  rejected,  and  said  that 
she  would  not  marry  Lewis;  that  she 
wanted  her  rerenge,  and  now  bad  it. 
And  the  accused  ottered  to  the  conrt,  to 
support  his  motion  In  arrest  ot  Judgment, 
the  affldavita  ot  several  witnesses,  among 
them  that  of  A.  B.  Rawlings,  the  attorney 
for  the  commonwealth,  that  he  (tbe  ac- 
cused) had  offered  to  condone  the  oOense 
by  otiaring  marriage,  but  tbat  the  prose- 
cutrix declined  to  marry  him,  saying 
"that  she  Is  not  aggrieved  in  the  manner 
and  form  as  the  law  defines  such  an  offense 
as  charged  in  the  Indictment,  but  was  only 
trying  to  work,  through  the  courts,  a  per- 
sonal ilMeeling  she  had  against  the  de- 
fendant." But  the  court  overruled  the 
motion  In  arrest  of  Judgment,  and  refused 
to  set  aside  the  verdict  ot  the  Jury,  and  en- 
tered Judgment  upon  tbe  same,  and  sen- 
tenced the  accused  accordingly;  where- 
upon tlie  accused  applied  to  the  Hon.  W. 
8.  Barton  tor  a  writ  ot  error  to  tbe  said 
Judgment,  which  was  refused  on  the  27th 
day  ot  January,  1891,  when  tbe  accused 
applied  to  this  court  for  a  writ  of  error, 
which  was  granted. 

The  first  assignment  of  error  is  tbat  tbe- 
aocusnd  had  been  convicted  without  due 
process  ot  law,  the  grand  jury  having  con- 
sisted of  12  persons,  being  a  regular  grand 
Jury,  whereas  section  S977  of  the  Code  of 
yii^nla provides  that:  "A regular  grand 
Jury  sbaU  consist  of  not  less  than  sixteen 
nor  more  than  twenty-four  person,  and  a 
special  grand  Jury  of  not  less  than  six  nor 
more  tban  nine  persons. "  But  there  is  no- 
error  In  this  action  of  tbe  court,  suction 
8977  of  the  Code  of  Virginia  having  been 
amended  by  the  act  approved  February 
35, 1890,  and  the  said  section,  as  amended, 
provides  tbat  "a  regular  grand  Jury  shall 
consist  of  not  less  tban  nlnenor  more  than 
twelve  persons,"  etc.  Acts  1889-90,  p.  Al. 
There  was  no  error  In  tbe  action  o1  tbe- 
county  conrt  in  overruling  tbe  demurrer 
to  tbe  indictment.  The  indictment  cor- 
rectly sets  forth  the  offense  charged,  and 
is  good  In  all  respects.  But  there  was  no- 
ventre  taciaa  in  the  case,  unless  we  can 
consider  tbe  recital  tbat  the  Jury  was  sum- 
moned by  tbe  sberill  from  a  list  furnished 
by  tbe  Judge;  and  this  error,  appearing 
by  tbe  record,  is  fatal  to  this  case.  In  the 
late  case  of  Jones  v.  Com.,  ante,  226,  this  i 
question  was  decided  In  this  court.  The  i 
case  is  conclusive  of  this  case,  and,  having 
been  so  recently  decided  here.  It  is  not  nec- 
essary to  again  discuss  the  question.  See 
that  case  and  the  cited  case  ot  Hall  v. 
Com.,  80  Va.  566,  and  cases  cited.  Tbe  ve- 
ii/iviitc/a«mu8tappearaiBrmatlvcly  by  tbe 
record  tohave  been  Issued.  The  provision 
of  section  8166  of  the  Code  as  to  civil  cases  ' 
provides  that  no  Irregularity  in  any  writ 
of  venire  facias,  etc.,  shall  be  sufllclent  to 
set  aside  a  verdict,  unless  the  party  malt- 
ing tbe  objection  was  injured  thereby,  or 
unless  the  objection  was  made  before  the 
swearing  of  tbe  jury;  and  this  provision 
is  made  to  apply  to  felony  cases  by  act  ot 
January  18,  l88S.  Acts  1887-88,  p.  18.  It 
was  said  as  to  this  In  Jones  v.  Com.,  su- 
pra, that  this  was  intended  to  cure  any 
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Irregnilarlty  In  tbe  insiiXre  6teiaa,  bat  not  to 
apply  to  a  felony  case  in  which  there  la  no 
venire  at  all.  And  tbe  ventre  in  beld  to  be 
part  ot  the  doe  process  of  law  which  the 
ieglslatare  has  provided,  etc.  The  omis- 
sion to  Issne  a  venire  tusiaa  was  held  to  be 
a  fatal  detect  In  that  case,  and  It  Is  so  in 
this  case,  and  the  ]adgment  complained  o( 
must,  for  that  caase,  be  reversed,  and  the 
case  remanded  to  the  conn ty  court  for  a 
new  trial  to  be  had  therein.  It  Is  not  nec- 
essary to  consider  any  other  question 
raised  bere,  and  tbe  case  will  be  reversed 
and  remanded  tor  this  error  alone.  Jndg- 
ment  reversed. 


Lbb's  Adm'r  v.  HUiI« 
{Supreme  OMMt«tr  .Appeals  of  TIrirfHia.   Maroh 

Co2raBi.om— Statuts  or  rmupg— SuBrrr al  or 
Actions— BviDSVos. 

1.  TTnder  Code  Vs.  f  aSBB,  providing  that  aa 
•otlon  of  trespsM  on  the  oase  msy  b«  inalntaiiied 
against  a  personal  lepreaentatlve  toe  "daisage  to 
any  estate"  by  hia  deoedent  an  action  of  trespaw 
on  the  oase  for  the  wrongfoi  dianlasal  of  plain- 
US  by  decedent  from  his  service  will  survive 
sgaltiat  his  personal  representative. 

9.  Sach  action  wocld  survive  even  at  com- 
mon law,  since,  though  In  form  an  action  ex  de- 
iicto,  the  oanoe  of  acaon  in  realty  arises  ex  oon- 
«ractu.  Disapproving  Boyle's  Aom'r  v.  Overby, 
UGrat  aos. 

8.  A  verbal  contract,  made  in  Angust,  for 
one  year's  service,  to  commenoe  in  the  following 
October,  Is  not  to  be  performed  within  a  year 
within  the  meaning  of  the  statute  of  frauds,  re- 
quiring all  contracts  not  to  be  performed  within 
«  year  to  be  in  writing. 

4.  Plaintilf 's  testimony  on  a  former  trial  may 
be  proved  on  behalf  of  an  administrator  against 
whom  tbe  cause  has  been  revived,  though  oy  the 
death  of  his  decedent  since  the  former  trial 
plaintiff  has  become  incompetent  as  a  witness. 

Error  to  clrcnlt  coart  of  city  ot  Dan- 
ville. 

H.  E.  Bnrksdale,  tot  platntill  In  error. 
Peatroaa  &  Barrta,  tor  defendant  in  error. 

liSwra.  P.  This  case  is  the  sequel  to  Iise 
V.  HUl,  84  Va.  919,  6  S.  E.  Rep.  473.  The 
action  was  trespass  on  tbe  case  for  the 
alleged  wronstal  discharge  of  tbe  plaintiff 
from  tbe  defendant's  service,  in  violation 
of  an  express  contract  between  the  par- 
ties,  whereby  the  plaintiff  waa  employed 
to  serve  lor  one  year  in  the  capacity  of  so- 
licitor for  the  defendant's  business  as  a 
tobacco  warehouse  man,  at  a  monthly 
salary  of  $100.  At  the  first  trial  there  was 
a  Judgment  for  the  plaintiff  tor  fSOO,  which 
was  reversed  by  this  court,  and  tbe  case 
remanded  tor  a  new  trial.  After  the  case 
went  back  to  the  circuit  court,  the  defend- 
ant having  in  the  mean  time  died,  an  or- 
der was  entered  reviving  the  action 
against  his  administrator.  To  this  action 
of  tbe  court  tbe  administrator,  who  is  the 
appellant  here,  excepted.  He  then  pleaded 
that  the  deceased  was  not  guilty, and  also 
filed  a  second  plea,  relying  on  the  statute 
ot  frauds, — that  is  to  say,  averring  that 
tbe  contract  mentioned  in  the  declaration 
was  not  in  writing,  and  was  not  to  be 
performed  within  a  year.  To  these  pleas 
tbe  plaintiff  replied  generally.  After  the 
evidence  bad  been  closed,  the  defendant 
demurred  to  the  evidence,  and  tbe  Jury  as- 


sessed tbe  damages  at  9575,  subject  to  tbe 
decision  ot  the  court  upon  the  demurrer. 
Tbe  court  gave  Judgment  for  tbe  plaintiff, 
whereupon  the  defendant  obtained  a  writ 
of  error. 

I.  The  first  question  to  be  determined  is, 
did  the  circuit  court  err  in  reviving  the  ac- 
tion against  tbe  administrator?'  At  com- 
mon law  an  action  was  abated  by  tbe 
death  of  either  party,  and  could  not  be  re- 
vived for  oragainst  the  personal  represent- 
ative. If  the  cause  of  action  survived,  it 
was  necessary  to  bring  a  new  suit.  This, 
however,  has  long  since  been  altered  by 
statute;  and  now,  if  the  cause  ot  action 
survives,  the  action  may  be  revived. 
Whether,  therefore,  the  present  action  was 
rightly  revived  depends  upon  whether  or 
not  tbe  cause  ot  action  survives;  and  we 
are  ot  opinion  that  it  does,  Tbe  declara- 
tion, it  is  true,  is  in  form  ex  deUeto,  bat 
that  aaaampait  would  lie  tor  the  Injury 
complained  ot  to  undeniable.  In  sneta  a 
case  asaampatt  and  case  are  conenrtent 
remedies;  that  is  to  say.  an  action  ax 
eoBtracta  tar  the  breach  ot  the  contract, 
or  an  action  ex  delicto  tor  the  breach  of 
the  duty,  may  be  brought  at  the  option  of 
the  plaintiff.  Nor  is  it  disputed  that,  tt 
the  plaintiff  in  tbe  present  case  had  de- 
clared in  aaamnpalt,  tbe  action  would  sur- 
vive. Tbe  appellant,  however,  contends 
that  tbe  action  died  with  bis  decedent,  be- 
cause, be  says,  in  an  action  ot  tort  tbe  rule 
actio  personalia  morltar  eum  persona  ap- 
plies. He  contends  that  tbto  is  so  at  com- 
mon law,  and  that  the  case  is  not  within 
tbe  statute,  now  carried  into  section  3656 
of  the  Code,  which  provides  that  "an  ac- 
tion ot  trespass  or  trespass  on  tbe  ease 
may  be  maintained  by  or  against  a  per- 
sonal representative  for  tbe  taking  or 
carrying  away  any  goods,  or  tor  the 
waste  or  destruction  ot  or  damage  to  any 
estate  of  or  by  bis  decedent."  But  this  po- 
sition, we  think,  is  untenable.  It  has 
sometimes  been  said  that  at  common  law 
all  causes  ot  action  ax  contraetn  survive, 
whereas  all  torts  die  with  the  person ;  but 
neither  of  these  propositions  is  strictly 
accurate.  Tbe  general  rule  la  that  rights 
ot  the  former  class  do  survive,  but  tbe  role 
is  not  universal.  Thus,  for  instance,  a 
breach  ot  promise  to  marry,  or  a  breach 
ot  the  implied  contract  ot  a  medical  prac- 
titioner, or  of  an  attorney,  to  exercise  skill 
In  bis  profession,  an<|  other  Injuries  of  a 
personal  nature,  although  arising  ex  eoo- 
tractu,  that  might  be  mentioned,  consti- 
tute exceptions  to  the  rule,  unless.  Indeed, 
some  special  damage  to  tlie  personal  es- 
tate can  be  stated  on  the  record.  1 
Lomax,  Ex'rs,  marg.  p.  286;  1  Chit  PI. 68; 
Chamberlain  v.  Williamson,  2  Maule  &  S. 
408;  Ombb's  Adm'r  v.  Suit.  32  Orat.aos. 
Nor  do  all  actions  In  tort,  at  common 
law,  die  with  tbe  person.  The  true  test  is 
not  so  much  the  form  of  the  action  as  tbe 
nature  ot  tbe  cause  of  action.  Where  tbe 
latter  is  a  tort,  unconnected  with  con- 
tract, and  which  affects  the  person  only, 
and  not  the  estate,  such  as  assault.  Ubd, 
slander,  and  the  like,  there  the  rule  actio 
personalis,  etc.,  applies;  but  where,  as  in 
the  present  ease,  the  action  is  founded  on 
a  contract,  it  is  vlrtufdly  ex  contractu,  al- 
though nominally  In  tort,  and  tbere  It  sut» 


Digitized  by 


Google 


Ta.) 


LEE'S  ADM'B  «.  HILL. 


1058 


Tives.  TblH  principle  is  Ulaatrated  by  the 
caseof  PoweflT.  La7ton,2Bo8.&P. (N.B.) 
365.  Tbat  was  an  action  of  tort  against 
one  ol  several  Jointowneraof  a  ship  for  not 
safely  conveying  goods  whicb  had  been  de- 
livered to  him  by  the  plalntitt  for  that  par- 
pose.  The  defendant  pleaded,  in  abate- 
ment, that  bis  partners  ought  to  have 
been  joined.  To  this  plea  the  plaintiff  de- 
mnrred,  and,  In  support  of  thn  demurrer, 
InidBted  that  the  action  was  on  the  tort,— 
/.  9„  the  negligence  uf  the  defendant,— <and 
not  on  the  contract,  and,  therefore,  that 
It  was  necessary  to  declare  jointly  against 
all  the  partners;  but  the  court  overruled 
the  demurrer,  holding  tbat  the  form  of 
the  action  could  not  alter  the  nature  of 
the  transaction,  which  had  its  origin  in 
contract.  And  Mambfibld,  C.  J.,  seemed 
to  be  of  opinion  that  an  action  la  that 
form— Its  foundation  being  essentially  eon- 
tract— would  lie  against  the  executor. 
This  subject  was  discussed  in  Booth  ▼. 
Northrop,  21  Conn.  9&,  which  was  an  ac- 
tion on  the  case  for  a  false  warranty  in 
the  exchange  of  cattle.  Pending  the  ac< 
tlon  the  pltalntlft  died,  and  the  question 
was  whether  the  action  survived  to  the 
administrator.  The  court  unanimously 
held  that  it  did,  and,  in  the  course  of  Its 
opinion,  used  this  language:  "On  the 
qaeetion  of  survivorship  we  consider  it 
Immaterial  whether  the  form  or  the  rem- 
edy adopted  is  In  tort  or  In  contract,  pro- 
vided the  cause  of  action  is  founded  on  a 
contract  The  form  of  action  brought  to 
redress  a  wrong,  sometimes,  and,  Indeed, 
usually.  Indicates  Its  nature,  whether  as 
arising  independently  of  contract  or  not; 
bat  this  is  far  from  being  invariably  so, 
there  being  many  cases  where  the  action, 
the  cause  of  which  grows  out  of  a  breach 
of  contract,  may  be  in  form  ex  delicto,  as 
in  case,  or  <tx  contractu,  as  in  aaaumpsit. 
In  determining  whether  a  cause  of  action 
survives  to  the  personal  representative, 
the  real  nature  of  the  injury  or  claim 
oagbt  to  be  regarded,  and  not  the  form  of 
tbe  remedy  by  which  it  is  sought  to  be  re- 
dressed or  enforced. "  It  is  true  this  court, 
in  the  earlier  case  of  Boyles'  Adm'r  v. 
Overby,  11  Orat.  202,  decided  differently; 
but  the  case  was  not  argned  on  the  los- 
fiiR  aide,  and  the  decision  was  by  a  divided 
court,  two  of  the  Judges  dissenting. .  There 
tbe  declaration  was  in  case,  and  contained 
two  connts.  The  first  alleged  a  false  war- 
ranty by  the  defendant's  Intestate  in  his 
life-time  in  the  sale  of  a  slave.  The  second 
alleged  a  decdt  in  tbe  sale  of  a  slave  by  a 
fraudulent  concealment  of  the  unsonud- 
ness  of  tbe  slave.  The  court  were  unan- 
imously of  opinion  that  the  cause  of  ac- 
tion set  out  in  the  latter  count,  being  both 
In  form  and  substance  ex</«/Jcto,dled  with 
tbe  deceased;  and  a  majority  of  the  court 
were  also  of  opinion  that  the  same  rule 
applied  to  the  first  count.  It  was  not 
doubted  that  an  action  ex  contractu 
would  lie  against  tbe  administrator  for  the 
false  warranty,  but  it  was  held  that  an 
action  in  tort  would  not,  and  the  princi- 
pal reason  assigned  was  that  the  proof  In 
tbe  two  classes  of  action  would  be  differ- 
ent. 

It  is  somewhat  remarkable  that  there  is 
no  allusion  in  the  majority  of  opinions  to 


the  leading  case  of  Wmiamson  r.  Allison, 
2  East,  4M,  which  established  the  con- 
trary doctrine,  and  to  which  Judge  Mon- 
OCBB  referred  in  his  dissenting  opinion. 
That  was  an  action  in  tort  for  a  false 
warranty  in  the  sale  of  certain  goods, 
and  the  qneiition  before  the  king's  bench 
was  whether  the  Bclenter,  as  laid  in  the 
declaration,  was  required  to  be  proved. 
For  the  defendant  it  was  contended  that, 
while  in  an  action  of  aaaumpalt  such  proof 
is  not  required,  it  was  otherwise  In  an  ac- 
tion ex  delicto;  but  it  was  held  that  there 
was  no  such  distinction.  Lord  Ellsn- 
BORODuu,  C.  J.,  observed  that  an  action  in 
tort  on  the  warranty  broken,  was  the  an- 
cient remedy  in  such  eases,  and  that  the 
modem  practice  of  declaring  in  aasumpait, 
for  the  sake  of  adding  the  money  counts^ 
had  not  then  prevailed  over  40  years.  But 
no  other  proof,  in  either  form  of  proceed- 
ing, he  said,  was  required  than  tbe  war- 
ranty itself,  and  the  breach  of  it;  tbat  it 
was  sufficient  to  prove  the  warranty 
broken  to  establish  the  deceit;  aud  that 
the  form  of  the  action  could  not  vary  the 
proof  in  that  respect.  But,  whatever  may 
be  said  as  to  the  correctness  of  the  decis- 
ion in  Boyles'  Adm'r  v.  Overby,  tbe  rea- 
soning of  tbe  court  has  no  application  to 
the  quetitlon  before  us.  since,  in  a  case  like 
the  present,  whether  the  action  be  in  form 
in  tort  or  in  contract,  tbe  character  of  the 
proof  and  the  measure  of  damages  are 
confessedly  tbe  same.  It  is  sometimes 
said,  on  the  supposed  authority  of  Lord 
Manbvirld  in  Hambly  v.Trott,Cowp.  871, 
that  where  the  declaration  imputes  a  tort, 
and  tbe  plea  must  be  not  guHty,  the  ac- 
tion dies  with  the  person.  That  was  an 
action  of  trover,  and  what  Lord  Mans> 
FIELD  did  say  was  this:  "No  action 
where  in  form  the  declaration  must  be 
qoare  vi  et  armla,  et  coutnt  paeeat,  ox 
where  the  plea  must  be  not  guilty,  can  lie 
against  the  exKutor.  Upon  the  face  of 
the  record,  the  cause  of  action  arises  ex 
delicto."  But  by  this  was  evidently 
meant  torts  committed  with  force,  or,  st- 
all events,  Injuries  other  than  those  con- 
nected with  contract,  and  for  which  case 
and  aasumpait  are  concurrent  remedies; 
for  It  was  immediately  added  that  "all- 
private  criminal  injuries  or  wrongs,  as 
well  as  all  public  crimes,  are  buried  with 
the  offender. "  If.  however,  thwe  were  any 
doubt  that  the  cause  of  action  asserted  in 
the  present  case  survives  at  common  law, 
it  woald  seem  dear  that  the  action  was 
rightly  revived  by  virtue  of  the  statute  al- 
ready alluded  to.  Code,  9  XB6.  Under 
that  statute,  which  is  an  extension  of  the 
statute  4  Edw.  III.,  c.  7,  de  bonis  aspor- 
tntlB,  an  action  of  trespass,  or  trespass  ou 
the  case,  may  be  maintained  by  or  againat 
a  personal  representative,  not  only  for  the' 
taking  and  carrying  away  of  goods,  but 
for  any  damage  to  estate,  either  done  or 
suffered  by  the  decedent.  It  is  a  remedial 
statute,  and  is,  therefore,  to  receive,  as  the 
English  statute  has  always  received,  a 
liberal  construction.  It  requires  no  very 
liberal  interpretation,  however,  to  extend 
its  operation  to  the  present  case.  The 
contract  In  question,  as  it  is  described  in 
the  declaration,  was  property,  or  specific 
personal  estate.    It  gave  tbe  right,  upon 
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tta«  performance  of  a  stipulated  aenriee,  to 
receive  certain  wagres ;  or,  in  other  w<»rd8, 
it  was  a  cboMe  in  action,  wiiicli  is  compre- 
iiended  within  the  term  "estate."  The 
word  **  estate, "  said  the  conrt  in  Gomegys 
V.  Vasae,  1  Pet.  193,  is  broad  enoag^h  to 
cover  every  description  of  rested  right  and 
interest  attached  to  ana  growing  ont  ot 
policy;  and  by  this  conrt  it  has  been  de> 
clared  to  be  among  the  most  comprehen- 
sive words  In  legal  terminology.  Williams 
V.  Lord,  75  Va.  890;  Railroad  Co.  v. 
Prindle,  82  Ya.  122.  It  would  be  a  novel 
doctrine  to  hold  that  a  contract,  whereby 
a  man  secures  employment  at  remanera- 
tive  wages  fur  the  support  of  himself  and 
family,  is  not  property,  or  that  a  viola- 
tion ot  such  M  contract  is  not  damage  to 
his  estate.  It  has  frequently  been  decided 
that  futuru  wages  maybe  legally  assigned, 
where  there  is  a  present  contract  impart- 
ing to  them  a  potential  existence;  and.  If 
such  future  wages  may  be  assigned  as 
property,  would  it  not  be  absurd  to  deny 
that  the  contract  itself  is  property  or  es- 
tate? ijee  Wade  v.  Bessey,  78  Me.  413; 
Taylor  v.  Lynch.  5  Gray,  49;  Hartley  v. 
Tapley,  2  Gray,  6A6;  Emery  v.  Lawrence, 
8  Cush.  161;  8  Amer.  &  Eng.  Enc.  Law, 
p.  287.  and  eases  cited.  The  present  ease 
is  distlngutshabie  from  Henshaw  v.  Miller, 
17  How.  212,  upon  which  the  appellant  re- 
lies. In  that  case,  which  was  an  action 
on  the  case  for  a  false  representation  as 
to  the  credit  ot  another,  whereby  the 
plaintift  was  induced  to  part  with  his 
property,  it  was  held  that  the  ttction  died 
with  the  person;  that  the  act  complained 
ot  was  not-  a  direct,  but  only  an  indirect 
or  consequential,  injury  to  the  plaintiffs 
property,  and,  therefore,  not  within  the 
statute  of  Virginia,  in  which  state  the  case 
Arose.  lu  other  words,  that  it  was  a 
mere  fraud  or  cheat,  which,  although  it 
occasioned  loss  to  the  plalntitt,  conld  not 
be  regarded,  within  the  meaning  ot  the 
statute,  as  a  damage  to  his  estate;  and  in 
this  view  we  concur.  8  Rob.  Pr.  S92  et 
seq.  There  Is  no  error,  therefore.  In  the  or- 
der reviving  the  hction. 

2.  On  the  demurrer  to  the  evidence,  how- 
ever, the  plea  of  the  statute  ot  frauds 
ought  to  have  been  sustained,  and  Judg- 
ment given  for  defendant.  The  contract 
in  question  was  not  In  writing,  and  it  ap- 
pears affirmatively  that '  it  was  not  to  be 
performed,  and  that  it  was  not  capable  of 
being  fully  performed,  within  a  year.  The 
evidence  lor  the  defendant  shows  clearly 
that  It  was  made  In  August,  1880,  for  one 
year's  service,  to  commence  on  the  1st  of 
October  next  ensuing ;  and,  as  this  is  not 
in  conflict  with  the  plaintiff's  evidence,  it 
was  not  waived  by  the  demurrer  to  evi- 
dence. 4  Mln.Inst.  749;  Trout  v.  Railroad 
Co.,  28  Grat.  619;  Improvement  Co.  T. 
Smith's  Adm'r,  85  Va.  815,  7  S.  B.  Rep.  866. 

At  the  last  trial  the  plaintiff  was  incom- 
petent to  testify,  by  reason  of  the  death  of 
the  defendant's  intestate.  The  defendant, 
however,  introduced  several  witnesses  to 
prove  his  (the  plaintiff's)  statement  as  a 
witness  at  the  first  trial,  to  the  etl^t  that 
the  date  and  terms  of  the  contract  were 
as  above  stated.  This  evidence  was  not 
objected  to,  and  was  clearly  admissible.  I 
Greenl.  Bv.  §S  168, 171.    There  was  no  plea, 


howerer,  ot  the  statute  ot  trands  at  the 
first  trial,  and  the  Judgment  then  rendered 
was  reversed  here  on  other  grounds.  The 
plaintiff  now  seeks  to  avoid  theettect  of 
this  evidence  by  contending  that  in,  No- 
vember, 1886,  Just  before  his  discharge  by 
the  deceased,  there  was  a  new  contract; 
but  there  is  nothing  in  the  record  to  sup- 
port this  position.  The  evidence  shows 
that  a  short  while  after  the  plaintllf  en- 
tered upon  his  employment  under  the  con- 
tract the  tfeceesed  threatened  to  discharge 
him,  but  afterwards  changed  his  mind, 
saying  he  bad  concludedto  keep  him.  and 
at  the  same  time  ordered  him  to  North 
Carolina,  to  canvass  for  trade.  This  was, 
obviously,  not  a  new  contract,  but  rather 
an  Implied  declaration  of  an  intention  to 
fulfill  the  previous  one*  and,  as  that  was 
nelthw  in  writing,  nor  to  be  performed 
within  a  year,  it  follows  that  no  action 
thereon  can  be  maintained.  Code,  $  2^10; 
Pars.  Cout.  36;  Seddon  v.  Rosenbaura,  83 
Va.  928,  9  8.  E.  Rep.  826:  Walker  v.  John- 
son, on  n.  S.  424;  1  Smith's  Lead.  Cas.  680, 
notes  to  Peter  v.  Oompton.  The  Judg- 
ment will  therefore  be  reversed,  and  an 
order  entered  here  in  conformity  with  this 
opinion. 

BOCBB  0t  al.  T.  GUGOENHBDIBE  tt  Ml. 

(Supreme  CHivHitfjlMpeaU  of  Vt/rginia,   ICarcb 

fRXXTDtrLfST  OoiTVETAKoas— Evisairat— BiOBis 
or  Cbbditobs — ^Rbobivbb— IimmcTJoir. 
Retail  merohants  sold  their  state  and  stuck 
of  goods  under  an  agreement  by  whioh  the  por- 
cbaser  was  credited  with  the  amoont  owing  nlm 
from  them,  and  by  which  he  agreed  to  pay  cer- 
tain debts  of  theirs  from  the  proceeds  of  the 
goods  as  they  were  sold.  There  was  no  erideooe 
of  fraudnlent  intent,  or  that  they  were  not  in- 
debted to  said  purchaser  in  the  amount  credited, 
or  tliat  he  was  not  csrtTlng  ont  his  agreement  as 
speedily  ••  possible.  Hem,  that  wholesale  mer- 
chants, who  had  merely  a  personal  demaod 
against  said  retail  mecehaata  tar  goods  sold  and 
delivered,  were  not  entitled  to  an  InJUBoUoo 
against  the  retailers  and  their  purchaser,  and  a 
receiver  for  andaaleof  the  store  and  stock  of 
goods. 

A.  M.  Lybrook,  A.  P.  Staples,  and  S.  A. 
Anderson,  for  appellants.  P.  BouMIb,  Jr., 
J.  L.  Tompkins,  and  D.  S.  Peiree,  for  ap- 
pellees. 

Facntlssot,  J.  I'htB  Is  an  appeal  from 
a  decree  of  the  circuit  conrt  of  Carroll 
county,  rendered  on  the  28d  of  Octo- 
ber, 1889,  In  a  suit  pending  In  said  court, 
in  which  Max  Ouggenbelmer  and  others 
are  complainants  and  George  F.  Rouer, 
Charles  F.  Rouer,  and  John  W.  Childress 
are  defendants.  The  bill  charges  that  on 
the  nth  day  ot  March,  1889,  said  George  F. 
and  Charles  F.  Rouer,  merchants  and  part- 
ners under  the  name  of  Rouer  Bros.,  were 
indebted  to  the  complainants  for  goods 
sold  and  delivered  to  them  on  credit,  and 
that,  lor  the  purpose  of  hindering,  delay- 
ing, and  defrauding  their  creditors,  they 
made  a  pretended  sale  ot  the  wb<rie  ot 
their  partnership  effects  to  one  John  W. 
Childress,  who,  the  bill  alleges,  was  an  In- 
solvent, and  a  mere  tool  or  figqre-bead. 
through  whom  thefrand  was  consummat- 
ed.   The  prayer  of  the  bill  was  to  bavs 
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tlie  Bald  sale  aet  aside  and  adjadged  to  be 
fraudulent,  and  for  the  appointment  of  a 
receiver,  and  an  injunction  to  restrain  tlie 
defendants  from  conducting  their  business 
as  merchants,  selling  tbair  goods,  collect- 
ing their  bills,  and  paying  their  debts. 
The  bill  was  filed  23d  of  April,  18<i8,  and  on 
that  day,  without  an  answer  from  the  de- 
fendants  to  the  bill  charging  them  with 
the  grossest  Intentional  fraud  and  collu- 
eion  of  fraud,  and  without  one  word  of 
testimony,  or  even  the  affidavits  of  the 
complainants  themselves  to  support  the 
bill,  the  court  made  an  order  according 
to  the  allegations  and  prayer  of  the  bill, 
appointing  the  slieriff  of  Carroll  county 
its  receiver  and  directiug  him,  as  such,  to 
seise  the  property  of  the  defendants,  and 
to  sell  that  of  it  which  was  perishable, 
and  to  make  a  list  of  all  choses  in  action 
belonging  to  the  defendants,  and  to  pro- 
ceed  to  collect  the  same  in  the  most  ez- 
peditioas  manner  possible;  and  requiring 
the  defendants,  George  F.  Rouer,  Charles 
F.  Boner,  and  John  W.  Childress,  to  turn 
over  at  once  all  of  their  said  goods,  horses, 
wagon,  and  buggy,  and  choses  in  action 
to  the  said  receirer,  and  restraining  the 
defendants,  George  F.  Rooer,  Charles,  F. 
Rouer,  Jobu  W.  Childress,  and  all  other 
persons,  from  disposing  of  the  said  goods, 
wagon,  buggy,  and  borses,  and  choses  in 
«ction,  until  the  further  order  of  the  court. 
The  defendants  promptly  answered  the 
bill  In  May,  1889,  and,  admitting  the  Indebt- 
edness of  Rouer  Bros,  as  stated  in  the 
bill,  they  deny  every  other  allegation  made 
Id  the  bill;  and,  denying  unqualifiedly  all 
fraudor  Intention  of  fraud  in  the  sale  of 
tbeir  partnership  business  and  effects  to 
John  W.  Childress,  made  March  11, 1889, 
tbey  exhibit  tbeUr  agreement  of  that  date 
with  said  John  W.  Childress,  to  show  the 
terms  and  good  faith  of  that  sale.  The 
-sherifT of  Carroll  county,  as  receiver  under 
the  order  of  April  23, 1889,— the  day  the  bill 
was  filed, — took  poBseflslon  on  the  29th  of 
April,  18H9,  of  tbe  store-house  and  lot  and 
stock  of  goods  and  fixtures  therein  and  of 
tlie  private  property  of  said  Rouers,  not 
partnership  effects,  and  exempt  by  them  as 
heads  of  families,  together  with  tbe  prl- 
Tate  property  of  Baid  John  W.  Childress, 
^1  of  which  he  has  had  in  his  exclusive 
possession  up  to  the  present  time,  deny- 
ing to  tbe  said  defendants,  George  F. 
Rouer,  Charles  F.  Rouer,  and  John  W, 
<7hildress,  any  control  over  any  part  there- 
of, except  that  the  decree  complained  of 
•  directed  the  release  of  the  two  horses  and 
wagon  to  tbe  said  Roaers.  The  court,  by 
tta  decree  of  October  23,1889,  overruled  tbe 
motion  of  the  defendants  to  dissolve  the 
Injunction  granted  to  the  complainRnts, 
and  to  have  the  property  of  the  defend- 
ants restored  to  them ;  and,  deciding  that 
the  sale  made  by  the  agreement  of  March 
11, 18B9,  by  Rouer  Bros,  to  John  W.  Chil- 
dress was  fraudulent,  and  made  with  in- 
tentto  binder,  delay,  and  defraud  thecred- 
Itors  of  the  said  Rouer  Bros.,  directed  the 
sale  of  all  the  stock  of  goods,  and  the  colts, 
claimed  by  the  said  John  W.  Childress  as 
bis  private  property,  for  the  benefit  of  the 
complainants. 

In  their  answer  to  the  notice  of  the'  mo- 
-  don  to  tbe  court  for  an  order  of  sale  of  the 


property  in  tbe  bands  of  the  court  tbo  de- 
fendants say:  "Respondents  den/  tbe 
right  of  the  plaintiffs  to  an  order  for  the 
sale  of  the  property  in  the  bands  of  the 
court.  They  deny  tbat  any  fraud  or  in- 
tention to  binder,  delay,  or  defraud  tbe 
creditors  of  Rouer  Brothers  ever  existed 
or  has  been  proved  '  i  this  ca6e;  and  tbey 
deuy  that  this  honorable  court  has  any 
jurisdiction  to  decree  a  sale  of  said  proper- 
ty until  fraud  has  been  established  and 
adjudicated.  The  contract  of  March  11, 
1889,  was  boBa  tide  and  legal,  and  under 
that  contract  this  respondent  John  W.. 
Childress  became  the  owner  of  the  said 
property,  but  under  no  Hen,  incumbrance, 
or  property  interest  of  the  plaintiffs;  and 
under  that  contract  tbe  said  Childress 
could  and  would  have  operated  said  store, 
and  sold  said  goods,  and  collected  said 
choses  In  action;  and,  through  tbe  re- 
spondents Rouers,  would  have  paid  ttaa 
plaintiffs'  debts,  but  he  would  have  done 
so  free  from  the  interference  t  coercion  of 
the  plaintiffs;  and,  so  long  as  the  said 
contract  Is  not  set  aside  and  annulled,  this 
court  has  no  Jurisdiction  to  sell  without 
Judgment  or  execution  the  property  of  re- 
spondent Childress  for  the  payment  of  the 
plaintiffs'  debts.  Respondent  submits 
tbat  the  said  contrctct  of  March  11, 1889,  is 
not  fraudulent  or  illegal ;  and, if  sustained 
and  executed,  it  would  have  resulted  not 
in  defrauding  the  plaintiflb,  but  in  afford- 
ing them  an  adequate  legai  remedy  for  tbe 
paymeut  of  their  debts ;  and  respondents 
are  now,  and  have  long  been,  ready,  if  al- 
lowed, to  carry  out  said  contract  to  fur- 
nish to  plaintiffs  security  tbat  their  debts 
will  be  paid  according  to  tbe  provisions 
of  the  same.  Respondents  intended  a  lit- 
eral compliance  wltb  the  said  contract, 
and  w«re,  as  fast  as  possible,  complying 
with  the  same  when  tbey  were  arrested 
In  their  proceeding  by  the  hand  of  the 
plaintiffs.  Respondents,  already  greatly' 
injured  by  the  acts  of  tbe  complainants, 
submit  that  a  sale  of  tlM  said  property 
under  the  decree  of  the  court,  and  throngb 
tbe  medium  of  a  receiver,  would  result  in 
a  great  sacrifice  of  tbe  same,  and  a  great 
injury  to  the  property  rl^bts  of  respond- 
ents. " 

The  evidence  in  tbe  record  does  not  8n»> 
tain  the  allegations  of  fraud— actual, 
intentional,  and  gross — made  in  the  bill; 
and  certainly  there  is  no  ground  in  law 
or  equity  to  Justify  the  very  summary  and 
severe  proceeding  of  an  injunction,  receiv- 
er, and  sale  tbe  very  day  the  bill  was  filed, 
and  without  the  answer  from  the  defend- 
ants, upon  the  prayer  and  unsupported  al- 
legations of  parties  who  bad  no  title,  no 
lien,  and  nothing  but  tbe  mere  right  of  ac- 
tion for  claims  to  persooam,  and  not  in 
rem.  The  wtdgbt  of  the  evidence  shows  a 
character  for  integrity  in  the  appellants, 
and  proves  that  John  W.  Childress,  at  and 
before  the  sale  of  March  11, 1889.  was  a 
creditor  of  Rouer  Bros,  in  tbe  sum  of  f861.- 
97.  He  requested  payment,  and  they  tried 
to  effect  a  sale  to  others  whereby  to  raise 
tbe  money  to  meet  thederoand  of  Childress 
for  payment,  and,  failing  In  this,  tbe  result 
was  tbe  saleto  Childress  of  tbestore-house, 
lot,  and  goods  for  the  sum  of  f8,204,— the 
amount  due  by  them  to  Cbildress,— to  be 
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credited  on  the  sale  monoy.  It  staowa  tbat 
tbe  aole  purpoae  ol  Obildress  was  to  aave 
his  said  debt  of  f861.97,  and  tbe  pnrpoBeof 
Roaer  Broa.  to  paj,  aa  far  and  aa  bood  as 
they  could,  tbeir  debts.  In  the  contract 
Childress  assumed  to  pay  creditors  of  Roa> 
er  Bros,  f  1,400,  of  wfalch  anioant  heactoal- 
ly  did  pay  within  the  six  weeks  f317,  and 
was  only  prevented  from  paying  it  all  by 
the  seiaure  of  his  property  and  tbe  stop- 
pace  of  his  bnainess  by  the  order  and  in- 
junction  of  the  court,  April  23, 1888,  which 
cut  off  his  means,  basiness,  and  ability  to 
pay  according  to  his  contract.  Tbe  face 
of  the  contract  shows  tbatChildress  would 
owe  to  Roaer  Bros,  a  net  balance  of  f  2,- 
254, amenableand  available  to  tbeir  credit- 
ors, if  time  was  given  to  Childress  to  carry 
on  and  realize  his  basiness ;  and  that,  in- 
stead of  intending  to  binder,  delay,  and 
defraud  creditors,  they  were  doing  all  tbat 
was  possible  to  save  them,  and  there  was 
no  concealment  or  effort  to  conceal  any- 
thing in  the  transaction  evinced  by  the 
contract.  Tbe  appellants  Roaer  Bros, 
were  retail  merchants  in  a  country  atore; 
the  appellees  were  city  merchants,  who 
sold  to  Rouer  Bros.  In  the  nsual  coarse  of 
business.  The  goods  ordered  and  sent 
were  notstopped  la  traaaltu,  were  received 
by  Rouer  Bros.,  and  became  their  absolnte 
property,  for  sale  by  retail  or  In  solldo,  or 
for  any  disposition  they  chose  to  make  of 
them.  The  creditors  had  no  lien  by  at- 
tachment. Judgment  and  execution,  or  levy 
on  them.  They  bad  no  o  wnersbip  or  prop- 
erty in  the  goods,  nor  any  title  to  them. 
Tiiey  had  sold  them  to  Rouer  Bros,  for 
sale  by  them ,  and  they  took  tbe  risk  of  pay- 
ment; and  they  bad  nothing  more  than  a 
personal  demand  on  Roaer  Bros,  for  the 
debt,  with  simple  right  of  action  to  recov- 
er Judgment.  Rouer  Bros,  had  a  right  to 
sell  /a  Bolldo,  as  tally  aa  by  retail,  to  any 
buyer  whom  they  choae  to  credit.  Had 
they  sold  the  gooda  in  aolldo  for  cash,  and 
pot  It  In  their  pockets,  the  cretlitors  coald 
not  have  set  the  sale  aside,  nur  have 
reached  the  proceeds,  save  by  Judgrment. 
execution,  summons  liefore  a  commission- 
er, or  by  BUggeetion  or  levy  npon  tangible 
assets.  As  for  the  real  estate,  the  store- 
bouse  and  lot,  the  creditors  had  no  lien  on 
that,  and  Rouer  Bros.,  as  owners,  subject 
to  tbe  lien  ot  deed  of  trust  for  purchase 
money,  coald  sell,  and,  on  payment  of  the 
lien  ot  the  deed  of  trust  by  Childress,  he 
could  compel  the  conveyance  of  the  title. 
The  question  of  his  claim— fSei. 07— ou 
Roaer  Bros,  and  of  hia  aolvency  was  one 
between  them  and  him  only,  exactly  as  it 
would  have  been  between  them  and  any 
retail  buyer  whom  they  might  choose  to 
credit.  They  aay  that  they  did  owe  bim. 
Obildress,  f851.97,  which  they  credited  up- 
on his  purchase;  and  the  creditors  cannot 
question  It  any  more  than  any  set-oft  ac- 
knowledged by  Boner  Bros,  against  a  re- 
tail account  ot  any  customer.  There  is  no 
proof  that  they  did  not  owe  this  debt  to 
Childress, and  nothing  to  rebut  their  aver- 
ment tbat  they  did.  The  evidence  shows 
that  Childress  wcw  a  trading,  trafficking 
man,  whose  business  was  not  confined  to 
any  one  place,  or  class  of  trade;  and  that 
he  was  not  without  credit.  Bat  the  plain 
point  la  that  these  creditors,  having  no 


lien  of  any  kind  on  the  goods,  and  no  prop- 
«rty  in  or  claim  upon  the  goods  them- 
selves, had  no  right  to  the  summary  pro- 
ceeding of  an  Injunction  and  receiver,  ei- 
ther aa  to  the  realty  or  tiie  gooda  and 
ehattela.  Theysold  at  the  risk  of  loss  and 
non-payment;  and  they  had  no  more 
ownership  in  the  goods  than  they  bad  in 
the  clothing  orwatcbes  of  the  Rouers ;  and 
they  had  no  legal  right  or  remedy  against 
the  whole  sale  to  Childress  other  and 
greater  than  they  would  have  bad  against 
Roaer  Bros,  had  theynotaold  toChildrasa, 
but  kept   on   retailing.    But  there  la  no 

groof  that  tbe  sale  to  Childress  was  nut 
onaHde.  He  bought  to  save  bis  debt; 
and  he  was  actively  and  efHciently  paying 
off  a  large  indebtedness  ot  Rouer  Bros., 
according  to  the  contract,  when  he  was 
arrested  by  the  Injunction  and  seiaure  ot 
hia  stock  of  goods,  and  the  stoppage  and 
ruin  of  his  basiness  at  the  instance  and  by 
the  act  of  the  complainants,  who.  In  their 
eager  and  unjust  impatience,  killed  tbe 
goose  that  was  laying  for  them  golden 
eggs.  True,  Childreus  lived  some  20  miles 
off;  but  he  bad  a  right  to  employ  agents 
orclerkstocarry  the  business  on  under  his 
supervision  when  he  came.  He  cbuse  to 
employ  the  Rouers,  who  knew  most  about 
the  business.  If  tbe  principles  ot  tbe  de- 
crees complained  of  l>e  made  a  rule,  what 
security  or  confidence  can  any  retail  dealer 
have  tor  safety  In  his  ent«rprise?  What 
is  the  Hmlt  of  amount  of  sale— or  ot  credit 
of  buyer— beyond  which  the  retail  mer- 
chant wlU  become  liable  to  injunction,  re- 
ceiver, sale,  and  ruin?  The  precedent 
wonld  be  bad  and  disastrous.  The  decree 
appealed  from  is  illegal  and  erroneous,  and 
it  must  be  reversed  and  annulled. 


SWBCKBB  V.  SWBCKBB'S  A01C*B. 

{Su,prem6  Court  o/  AppuUt  of  Vlivfnfa.    Jnl 
Phoot  or  Hijn>WBiTiic»— SieHAToa*— W«i^n  or 

EVISSMOB. 

1.  In  an  action  for  a  debt  doe  decedeofa  es- 
tate the  defense  nas  that  deoodent,  a  few  weeks 
before  his  death,,  gave  a  written  leleasa.  Th» 
body  of  the  release  was  in  defendant's  handwrit- 
iDK.  No  one  saw  It  signed.  Decedent  never  ad- 
mitted any  indebtedness  to  defendant,  and  new 
mentioned  t»  any  one  the  giving  ot  a  reloaaa,  or 
the  intention  to  give  It  Defendant  never  olatraed 
to  have  it  nntU  9H  years  after  deoedent's  death, 
and  once  ofCered  to  pay  the  administrator  in 
land,  and  admitted  to  several  that  he  atlU  owed 
the  debt.  Tluree  witmeases  testified  that  the  sig- 
nature was  gennine,  and  six  tliat  It  was  noL 
Held,  that  the  release  was  not  praven. 

S.  Questions  which  do  not  go  to  the  merits, 
and  are  raised  toe  the  Oiat  tine  In  the  i^peUate 
cotirt,  wlU  not  be  considered. 

a.  W.  Berlin,  for  appellant.  O.  M.  Ooeb' 
ran  and  C.  P.  Jones,  for  appellee. 

Fatjntlbhot,  J.  This  IB  an  appeal  from 
a  decree  of  the  circuit  court  of  Highland 
county,  rendered  on  tbe  4th  day  of  May, 
1880,  In  tbe  cause  of  Ambrose  Swecker's 
administrator  against  David  W.  Swecker. 
Tbe  facts  of  tbe  case,  as  the  record  abows. 
are  that  David  W.  Swecker,  appellant, 
conveyed  to  John  £.  Gum.  tmstee,  by  a 
deed  of  trnat  dated  26th  ot  Febmary,  1877, 
all  of  his  lands  and  personal  property  to 
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secure  creditors  therein  named,  and  among 
them  hl8  brother,  Ambrone  Swecker,  the 
payment  of  five  bonds,  executed  to  hlra  by 
the  said  David  W.  Swecker,  the  dates  and 
amounts  of  the  bonds,  respectively,  being 
stated,  aggregating  the  sum  of  91,247.77  of 
principal.  In  July,  1877,  said  David  W. 
Swecker  was  adjudged  a  bankrupt,  on  his 
own  petition  by  the  United  States  district 
court  for  the  western  district  uf  Virginia; 
and  on  the  19th  day  of  April,  1878.  he  ob- 
tained from  the  said  court  an  order  re- 
straining his  then  assignee  in  bankruptcy 
from  selling  the  land  conveyed  by  said 
truHt-deed.  This  Injuftctlon  was  made 
perpetual  by  an  order  of  the  said  court 
on  the  8d  day  of  June,  1886,  on  the  distinct 
ground,  named  In  the  order,  "that  the 
land  embraced  In  the  said  deed  of  trust 
will  not  be  sufficient  to  pay  oft  the  debts 
therein  secured."  Ambrose  Swecker  died 
on  the  2d  of  November,  1882,  intestate: 
and  his  son,  John  C.  Swecker,  qualifled  as 
his  administrator  at  the  May  term,  1885. 
of  the  county  court  of  Highland  county. 
On  the  16th  of  August,  1886,  John  C.  Sweck- 
er, as  administratoe  of  Ambrose  Sweck- 
er, deceased,  instituted  this  suit  against 
David  W.  Swecker  and  others.  In  the  bill 
all  the  foregoing  facts  are  charged,  and  the 
Ave  bonds  named  and  secured  In  the  trust- 
deed  of  February  4, 1877,  are  charged  to  be 
all  due  and  unpaid.  David  W.  Swecker  an- 
swered the  bill,  and  admitted  every  alle- 
gation  contained  therein;  that  he  owed 
the  said  several  debts  to  his  brother,  Am- 
brose Swecker,  named  in  the  deed ;  but,  by 
way  of  avoidance,  he  charged  in  his  said 
answer  "that  the  said  Ambrose  Swecker, 
in  his  life-time,  to-wit,  on  the  25th  day  of 
September,  1882,  in  consideration  of  work 
done  by  the  respondent,  David  W.  Sweck- 
er, for  him,  the  said  Ambrose  Swecker, 
and  the  father  of  respondent,  said  Am- 
brose Swecker,  after  the  respondent  was 
twenty-one  years  ol  age,  by  a  certain 
writing  under  his  band  and  seal,  ready  to 
be  produced  to  the  honorable  court,  did 
dismiss  and  discharge  this  respondent  the 
snid  several  sums  of  money  and  debts 
mentioned  in  this  bill  as  due  to  Ambrose 
Swecker  from  this  respondent,  and  to  se- 
care  the  payment  of  which  the  said  trust- 
deed  was  In  part  executed. "  To  this  an- 
swer John  C.  Swecker,  administrator  of 
Ambrose  Swecker,  filed  his  replication,  de- 
nying under  oath  "  that  the  said  several 
sums  of  money,  or  any  part  thereof, 
claimed  by  the  said  bill  as  due  his  Intes- 
tate by  the  said  defendant,  David  W. 
Swecker,  have  in  any  way  or  manner 
been  paid  and  satisfied;  and  he  denies 
that  his  said  Intestate,  on  the  25th  day  of 
September,  1882,  or  on  any  other  day,  pxe- 
cated  any  writing  under  his  band  and  seal 
by  which  be  discharged  the  said  defend- 
ant the  said  several  sums  of  money  and 
debts  alleged  by  said  bill  to  be  due  his  in- 
tentate  by  said  d^endant;  and  especially 
dues  he  deny  that  his  said  intestate  exe- 
cuted, made,  or  signed,  the  writing  set  up 
by  said  defendant  in  bis  said  answer." 
These  pleadings  made  up  and  presented 
the  single  issue  between  the  parties  as  to 
the  genuineness  of  the  release  or  receipt 
pleaded  and  produced  by  the  defendant. 
No  other  question  ta  In  the  eaae.  At  the 
v.l28.E.no.22— 67 


October  term,  1886,  the  cause  was  referred 
to  a  master  commissioner,  who,  after  tak- 
ing all  the  evidence  offered  by  the  parties, 
made  and  filed  his  report  October  1, 1887, 
in  which  he  finds  due  to  the  administrator 
of  Ambrose  Swecker,  the  plaintiff,  from  D. 
W.  Swecker,  the  sum  of  f 2,186.71,  with  in- 
terest on  fl, 247.77  from  November  1, 1867, 
(the  amount  of  the  bonds  secured  in  the 
deed  of  trust  of  February  4,  1877,)  and 
says:  "All  the  claims  of  the  plaintiff  are 
entered  in  this  account,  the  commissioner 
being  of  the  opinion,  based  on  testimony 
taken  by  him,  which  Is  herewith  filed  and 
referred  to,  marked  'No.  1.'  said  claims 
have  not  been  paid ;  and  that  the  said  ve- 
ceipt,  marked  'Ambrose  Swecker,' has  not 
been  proven  to  be  genuine  by  the  evidence 
Introduced  by  the  defendant  Swecker." 
At  the  May  terin,  1888,  on  the  motion  of 
the  appellant,  David  W.  Swecker,  the 
cause  was  recommitted  to  the  commis- 
sioner to  "  take  further  evidence  as  either 
party  may  require,  and  to  remodel  this  re- 
port as  the  evidence  may  require."  The 
commissioner  took  the  additional  evi- 
dence, and  filed  the  depositions  with  his 
second  report,  April  19,  1889,  In  which  he 
says:  "The commissioner  does  not  think 
that  the  said  depositions  tend  to  Justify  a 
change  of  said  report  No.  1,  but  rather  to 
strengthen  the  opinion  therein  expressed." 
To  this  report  the  appellant  filed  one  ex- 
ception,—that  the  commissioner  erred  in 
not  sustaining  the  genuineness  of  there- 
lease  paper.  By  a  decree  rendered  May  4, 
1889,  the  court  overruled  this  said  excep- 
tion, and  confirmed  the  report.  From 
this  decree  this  appeal  is  taken,  and  the 
only  question  to  be  considered  by  this 
court  is  whether  the  appellant  has  satis- 
factorily proved  the  genuineness  of  the 
said  release  paper  from  Ambrose  Swecker. 
The  burden  of  proving  the  genuineness 
of  this  paper,  purporting  to  have  been 
signed  by  Ambrose  Swecker,  releasing  him 
from  his  indebtedness  to  the  said  Ambrose 
Swecker,  as  evidenced  by  his  bonds  se- 
cured by  the  deed  of  trust  of  February  4, 
1877,  is  upon  the  defendant,  David  W. 
Swecker.  The  body  of  the  paper  is  admit- 
tedly in  the  handwriting  of  David  W. 
Swecker;  and  no  one  was  present  when  It 
was  signed,  if  signed  at  all,  by  Ambrose 
Swecker.  No  one  ever  heard  Ambrose 
Swecker  say  that  he  proposed  to  give  to 
David  W.  Swecker  such  a  paper,  or  heard 
him  say,  after  the  date  of  the  paper,  that 
he  had  signed  or  given  such  a  paper.  No 
one  ever  heard  him  say  that  he  was  in- 
debted to  David,  or  was  under  any  man- 
ner of  obligation  to  him  on  any  account. 
David  has  produced  no  account  against 
him  of  any  kind,  and  it  is  an  undisputed 
fact  that  David  never  mentioned  or  pi-e- 
tended  to  claim  this  defense  to  any  mem- 
ber of  Ambrose  Swecker's  family  until 
May,  1885,  two  years  and  six  months  after 
the  death  of  Ambrose;  and  he  does  not 
produce  a  witness  from  Highland  county 
who  ever  heard  of  this  release,  except  ms 
wife's  nephew,  who  lived  14  miles  away. 
This  was  a  singular  and  improbable  way 
of  dealing  with  an  honest  paper  releasing 
him  from  a  very  large  debt;  but  his  ad- 
missions to  three  witnesses  In  the  canse 
utterly  preclude  him  from  setting  up  sncit 
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a  paper.  The  pretended  release  in  dated 
25tb  day  of  Septpmber,  1882.  Ambrose 
Swecker  died  November  2d,  1882,  Just  38 
days  thereafter.  John  C.  Swecker,  a  son 
of  Ambrose,  testifles  that  In  settling  up 
his  father's  estate  be  settled,  on  13th  day 
of  January,  1885, certain  smtril  matters  be- 
tween the  estate  and  his  uncle  Darld  W. 
Swecker,  when,  then  and  there,  David  W. 
Swecker  said  to  him  that  everything  be- 
tween himself  and  the  estate  of  his  broth- 
er, Ambrose,  was  settled,  except  the  bonds 
secured  in  the  trust-deed:  and  he  then 
proposed  to  let  John  C,  the  admlnlstrsi- 
tor,  have  his  land  on  Straight  Fork  on 
those  bonds  secured  in  the  trust-deed. 
John  C.  Swecker  considered  this  proposi- 
tion, and  in  a  subsequent  interview  pro- 
posed to  take  the  Jordan  land  and  a  lot  of 
cattle  for  the  bonds.  David  W.  Swecker's 
onl}'  reply  was  that  he  thought  his  neph- 
ew was  too  hard  un  him,  but  he  would 
think  over  It.  William  Swecker,  an  older 
brother  of  John  C,  was  present  at  both 
of  these  interviews,  and  corroborates  the 
evidence  of  John  C.  Swecker  in  every  par- 
ticular. Martin  M.  Jack  testifies  to  a  con- 
versation with  David  W.  Swecker  In  April, 
1885,  in  which  David  stated  that  he  whs 
Indebted  to  his  brother,  Ambrose,  and 
that  Ambrose  had  promised  to  release  him 
of  some  of  the  bonds,  but  he  said,  "The 
poor  fellow  is  now  dead  and  none,  and  it 
wasn't  done."  These  three  witnesses,  un- 
Impeached,  prove  bis  distinct  admissions 
that  he  owed  the  debt :  that  It  never  bad 
been  released;  and  that  he  ottered  to  pay 
to  his  brother's  administrator,  as  late  as 
IStb  of  January,  1885,  in  land.  In  this 
strong  dilemma,  In  a  desperate  case,  David 
W.  Swecker  undertakes  to  prove  the  gen- 
uineness of  the  signatnre  to  the  release  by 
three  witnesses.  Benjamin  C.  Swecker, 
bis  son,  says  the  signature  is  that  of  Am- 
brose Swecker,  to  bis  "  best  belief. "  His 
means  of  knowing  his  uncle  Ambrose's 
handwriting  was  that,  15  years  prior  to 
deposing,  when  be  went  to  school  "well 
on  to  two  months, "and  stayed  at  his 
uncle's  house,  he  set  copy  for  him  in  his 
copy-book ;  but  has  seen  none  uf  hiri  writ- 
ing since.  Andrew  H.  Newman  says  he 
saw  Ambrose  Swecker  sign  his  name  as  a 
witness  to  his  father's  pension  papers  for 
five  or  six  years  prior  to  1875;  and  be 
says  "it  resembles  his  handwriting  very 
much :  but,  from  the  length  of  time  since 
I  saw  him  write  bis  name,  I  could  not  say 
anything  more  positive, "  etc.  This  witness 
did  not  know  in  whose  handwriting  the 
body  of  the  paper  is,  although  heclalmed  to 
be  well  acquainted  with  David  W.  Sweck- 
er's handwriting,  who,  as  an  admitted 
fact,  wrote  the  paper.  Abraham  Lite,  a 
witness  64  years  old,  says:  "I  had  a  good 
acqnaintance  with  his  [Ambrose  Sweck- 
er's] handwriting  in  our  school  days, — 
fifty  years  or  thereabout;  sinre  then  I 
have  not  seen  much  of  his  writing.  I 
have  seen  him  write  his  name  on  subscrip- 
tion papers.  To  the  best  of  my  knowl- 
edge, the  signatures  are  in  bis  band  writ- 
ing." In  reply  to  these  three  witnesses, 
who  really  prove  their  opinions  or  belief 
or  knowledge  of  the  handwriting  of  Am- 
brose Swecker  to  be  next  to  nothing,  the 
administrator  introduced  alx  witnesses. 


John  C.  Swecker,  who  bad  every  oppcr- 
tunity  of  knowing  his  father's  handwrit- 
ing, and  was  familiar  with  it  up  to  the 
date  of  his  death,  and  the  custody  of  all 
his  papers  ever  since,  swears  unhesitat- 
ingly tliat  the  signature  to  the  paper  of- 
fered as  a  release  is  not  in  the  hand  writ- 
ingot  Ambrose  Swecker.  William  L>.  Ar- 
bogast  says  that  he  knew  Ambroee 
Swecker  well;  bad  seen  him  write  several 
times;  that  the  signatures  do  not  look 
like  Ambrose  Swecker's;  he  could  not  be 

£osltlve  about  any  man's  handwriting. 
I.  B.  Waybrlgbt  says  he  "lived  with  Am- 
brose Swecker,  and  knew  his  handwriting, 
and  said  signatures  don't  look  to  me  like 
bis  bandwrite. "  Henry  B.  Nicholas  says 
he  knew  the  handwriting  of  Ambrose 
Swecker  to  some  extent,  and  "it  don't 
look  like  his  handwriting  to  me. "  A.  J. 
Bevrage  says  that  this  signature  does  not 
look  like  a  signature  of  Ambrose  Swecker 
that  he  held.  John  W.  Arbogast,  former 
sheriff,  had  known  Ambrose  Swecker  all 
bis  life.  Said  Ambrose  was  surety  on  his 
official  bond.  Saw  taim  write  his  name 
thereto.  Has  examined  that  signature 
with  the  signature  to  the  release.  There 
seemed  to  bn  some  resemblance,  yet  there 
was  a  considerable  illfference  in  the  signa- 
tures in  his  opinion.  Ambrose  Swecker's 
administrator  dented  the  gen  ninennss  of  the 
so-called  release  under  oath :  and,  with 
the  burden  upon  appellant  to  prove  its 
genuineness,  he  has  signally  tailed  to  prove 
the  signature  to  be  the  agnatnre  of  Am- 
brose Swecker;  while  the  administrator, 
by  a  large  preponderance  of  witnesses, 
both  in  number  and  in  their  opportanities 
for  knowing,  has  proved  that  it  is  not  the 
signature  of  AiAbrose  Swecker;  and  when 
we  consider  the  manner  in  which  David 
W.  Swecker  has  dealt  with  the  paper,  and 
his  declarations  and  admissions  in  regard 
to  his  indebtedness  to  his  brother,  and 
the  fact  that  this  release  passes  on  its  face 
a  gift  of  $2,000  from  a  poor  man,  tbe  con- 
clusion against  its  genuineness  is  irresist- 
ible.  See  Harnsberger  v.  Cochran,  82  Va. 
727. 1  S.  E.  Rep.  120.  The  master  commis- 
sioner, who  made  his  finding  on  the  tactA 
proved  in  the  case,  and  who  confronted  all 
these  witnesses,  and  Judged  of  their  re- 
spective and  relative  characters  and  intd- 
ligence,  decides  with  great  emphanla  and 
positiveness  against  tbe  genuinenesa  uf  the 
release,  and  charges  the  appellant  with 
the  debt.  We  think  that,  upon  the  caae 
made  in  the  circuit  court  of  Highland 
county.  It  could  not  have  properly  reached 
any  other  conclusion  than  the  decree  com- 
plained of.  There  are  other  points  made 
in  the  argument  In  this  court,  bat,  as  they 
do  not  go  to  the  merits  of  the  case,  and 
they  are  presented  for  the  first  time  In  this 
court,  and  were  not  taken  in  the  conrt  be- 
low, we  do  not  deem  It  necessary  to  con- 
sider them;  and  the  Jndgmentot  thlscoort 
is  to  afiirm  the  decree  appealed  from. 


Sanobbs  v.  Statb. 

(Supreme  Court  of  OtorgUi.     Feb.  8S,  1891.) 

Labokmt  ArtBB  Tbcst— IxDicTifx^rr  —  Etidexcz. 

1.  An   indictment   for   larceny  after  tmsr 

charging  the  defondant  almply  by  name,  but  nm 

aUa^ng  he  waa  a  bailee  of  any  kud.  with  ttaa^ 
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Qlently  oonrerting  to  Us  own  use  or  otherwise 
disposing  of  15  head  of  beef  cattle,  worth  $20  per 
head,  which  had  been  intrusted  to  him,  but  not 
stating  for  what  purpose,  cannot,  on  special  de- 
murrer thereto,  be  upheld  under  section  4423  of 
the  Code,  because  it  fails  to  state  in  what  charac- 
ter or  capacity  the  defendant  was  so  intrusted ; 
nor  under  secnon  4424,  because  it  does  not  allege 
the  ob]eot  of  the  bailment. 

3.  An  indictment  under  either  of  the  above 
aeotions,  charg:ing  the  disposition  of  the  property 
in  the  alternative,  is  not  gooa  when  this  OD]eo- 
tion  is  raised  by  special  demurrer. 

8.  In  such  an  indictment  the  description  of 
the  property  as  set  forth  in  the  first  head-note  is 
■officient. 

4.  When  evidence  was  admitted  without  ob- 
jection, and  there  was  no  motion  to  rule  it  out, 
this  court  cannot  consider  whether  such  evidence 
was  legal  and  relevant  or  not,  the  point  not  being 
INToperly  made. 

(SuUabug  by  the  Court.) 

Error  Irom  auperior  court,  Bibb  county ; 
Miller,  .lodge. 

M.  G.  h&yne  and  R.  W.  Patterson,  for 
plaintlO  in  error.  W.H.Feltou,  Sol.  Oen., 
for  tbe  State. 

Lumpkin,  J.  1.  Tbe  indictment  charged 
Sanders  with  larceny  after  trnst,  alleging 
that  be  did,  "having  been  intrusted  by  G. 
W.  Bird  with  15  bead  of  beet  cattle  worth 
920  per  bead,  fraudulently  convert  the 
same  to  his  own  nee.  or  otherwine  dispose 
of  the  same,  without  tbe  consent  of  said 
Bird,  and  to  the  injury  of  said  Bird  in  said 
amount,  and  without  paying  to  said  Bird 
on  demand  the  full  value  or  market  price 
thereof,  which  demand  was  made."  The 
defendant  demurred  specially  to  the  in- 
dictment on  several  grounds,  including  tbe 
following:  (1)  That  the  indictment  did 
not  set  out  tbe  purpose  for  which  the  cat- 
tle were  delegated  in  trust;  (2)  that  it  did 
not  BDCciflcally  describe  tbe  property;  (8) 
that  It  did  not  show  how  the  property 
was  disposed  of,  but  charged  the  same  to 
bave  been  "otherwise  disposed  of."  To 
enstaln  this  indictment  it  must  conform  to 
tbe  requirements  of  either  section  4422  or 
section  4424  of  the  Code.  The  former  of 
tbese  sections  relates  to  factors,  commis- 
sion merchants,  warehouse  keepers,  wharf- 
ingers, wagoners,  stage  drivers,  common 
carriers,  or  "  any  other  bailees. "  We  take 
it  that  this  section  means  tbe  same  as  If  it 
bad  read  any  other  "like"  bailee:  that  is, 
It  was. intended  to  apply  to  all  bailees, 
who.  from  the  very  nature  of  their  busi- 
ness, Invite  the  confidence  of  the  public, 
and  the  Intrusting  to  them  of  personal 
property,  to  be  dealt  with  in  tbe  course  of 
snch  busineHS.  In  each  instance  the  par- 
ticular character  of  tbe  business  would,  of 
Itself,  indicate  the  purpone  for  which  the 
bailment  was  made;  and  hence  this  sec- 
tion does  not  specifically  require  the  pur- 
pose of  tbe  bailment  to  be  stated.  It  is 
true,  tbe  section  does  use  the  words  "or 
any  other  bailees,"  but  these  words  follow 
inimedlatelr  an  enumeration  of  several 
particular  kinds  of  bailees,  and  should  be 
construed  to  mean  other  bailees  of  like 
character, — bailees  ^usdem  generis.  In 
Sutherland  on  Statutory  Construction, 
§  268,  It  is  said :  "When  there  are  general 
words  following  particular  and  specific 
words,  the  former  must  be  confined  to 
things  of  the  same  kind ; "  and  a  case  is 


cited  where  an  act  Imposing  a  penalty  for 
hauling  any  timber,  stone,  or  other  thing 
except  on  wheeled  carriages  was  held  not  to 
extend  to  straw,  but  confined  to  weighty 
things  likely  to  cause  injury  to  roads. 
Board  v.  Evans,  3  Best  &  S.  400.  In  the 
next  section  another  case  is  referred  to, 
wherein  an  act  authorising  landlords  to 
distrain  for  rent  "all  sorts  of  com  and 
grass,  hops,  roots,  fruits,  pulse,  or  other 
product  whatsoever  which  sball  he  grow- 
ing on  any  part  of  tbe  estates  demised" 
was  held  not  to  include  trees,  shrubs,  and 
plants  growing  In  anursery  garden.  Clark 
V.  Gaskarth,  8  Taunt.  431.  Again,  in  sec- 
tion 270,  the  author  says:  "When  a  specific 
enumeration  concludes  with  a  general 
term  it  Is  held  to  be  limited  to  things  of  the 
same  kind.  It  Is  restricted  to  the  same 
grenns  as  the  things  enumerated;"  and 
cites  Countess  of  Kutbes  y.CoinrnlHsloners, 
L.  R.  7  App.  Cas.  706,  and  Fen  wick  T. 
Scbmals,  L.  B.  3  C.  P.  816.  In  the  same 
section  we  find  these  words:  "It  was 
enacted  that  'no  tradesman,  artificer, 
workman,  laborer,  or  other  person  what- 
soever shall  do  or  exercise  any  labor,  bus- 
iness, or  work  of  their  ordinary  callings 
upon  the  Lord's  day.'  This  was  held  not 
to  Include  a  farmer,  or  drivers  of  stage 
coaches,  or  attorneys:"  and  numerous 
casea  are  cited.  These  Illustrations  might 
be  multiplied  indefinitely,  but  it  is  hardly 
necessary.  The  principle  contended  for  Is 
stated  in  slightly  different  words  in  Endl. 
Interp.  St.  §  405,  as  follows :  "  But  the  gen- 
eral word  which  follows  particular  and 
specific  words  of  the  same  nature  as  itself 
takes  Its  meaning  from  them,  and  is  pre- 
sumed to  be  restricted  to  tbe  same  genus 
an  those  words:  or,  In  other  words,  as 
comprehending  only  things  of  the  same 
kind  as  those  designated  by  them,  unless, 
of  courae,  there  be  something  to  show 
that  a  wider  sense  was  intended."  It 
would  therefore  seem  clear  that  the  words 
"or  any  other  bailee, "in  section  4422, must 
be  so  restricted  as  to  include  only  bailees 
of  like  kind  as  those  specifically  enumerat- 
ed, such  OS  might  be  termed  "professional" 
bailees,  or  bailees  engaged  In  some  sort  of 
business  which  requires  the  custody,  hand- 
ling, or  transportation  of  tbe  property  of 
others.  Now,  as  the  defendant  below  in 
this  case  was  neither  deslg:nated  as  a 
bailee  of  any  such  kind,  nor  so  descrlberl 
as  that  It  could  be  reasonably  inferred 
from  the  words  used  he  was  intended  to 
be  BO  designated,  this  indictment  cannot 
be  supported  under  that  section. 

It  will  now  be  inquired  if  the  indictment 
is  good  under  section  4424.  That  section 
is  certainly  broad  enough  to  include  all 
persons,  if  the  charge  is  properly  set  forth, 
because  it  enacts  that  "  If  any  person,  who 
bas  been  intrusted, "  etc. ;  but  it  also  un- 
mistakably requires  that  the  purpose  of 
the  trust  shall  be  declared,  because  as  to 
each  of  tbe  numerous  classes  or  kinds  of 
property  mentioned  In  the  section  It  spec- 
ifies a  particular  object  for  which  tnesame 
sball  be  Intrusted,  and  makes  the  viola- 
tion of  thatparticular  trnst  a  crime.  This 
question  has  been  definitely  settled  by  this 
court  in  the  case  of  Carter  v.  State,  5JJ  Ga. 
326.  Referring  to  this  very  section,  Judge 
TiuppE,  on  page  328,  says:  "It  Is  as  much 
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necessary  that  the  character  of  the  bail- 
ment, the  pnrpose  tor  which  the  thins  is 
Intrasted,  shall  be  set  forth  in  the  indict- 
ment, as  it  is  proper  to  describe  the  thing 
or  article  itself. "  The  decision  of  oar  own 
conrt,  above  cited,  is  borne  out  fully  by  a 
very  recent  Kansas  case, — that  of  State 
y.  Griffith,  reported  in  26  Pac.  Bep.  616. 
That  was  an  Information  for  embeEile- 
ment.tbe  gist  of  which  offense  is,  of  course, 
very  similar  to  that  of  our  statutory  of- 
fense of  larceny  after  tmst.  The  head-note 
is  as  follows:  "An  information  under  sec- 
tion 90  of  the  crimes  act  against  a  bailee 
must  set  forth  the  character  of  the  bail- 
ment, and  the  purpose  for  which  the  de- 
fendant was  intrusted  with  the  property. 
A  charge  that  the  defendant  embezzled 
certain  property  of  another,  which  had 
been,  prior  thereto,  delivered  to  defendant 
as  bailee,  without  alleging  from  whom  the 
property  was  received,  or  the  pnrpose  for 
which  it  was  delivered  to  him,  will  be  held 
fatally  defective  on  a  motion  to  quash." 
Johnston,  J.,  delivering  the  opinion,  says, 
in  substance,  that  nothing  was  stated  in 
the  information  indicating  the  special 
purpose  for  which  the  property  was  placed 
in  l^e  defendant's  hands,  or  thecondltions 
upon  which  he  was  expected  to  hold,  dis- 
pose of,  or  retnm  it,  and  that  the  "in- 
formation should  contain  the  essential 
facts  to  be  proved,  and  whatever  is  nec- 
essary to  pat  the  defendant  on  notice  of 
that  witJi  which  be  Is  charged,  and  of 
which  he  is  to  be  convicted."  As  the  in- 
dictment against  Sanders  does  not  set 
forth  the  character  of  the  bailment  to  him, 
or  allege  any  purpose  for  which  the  cattle 
were  delivered  to  him,  and  this  point  was 
distinctly  made  by  the  demurrer,  the  in- 
dictment was  not  sufficient  to  bring  the 
case  under  this  soctlon;  and,  having 
shown  It  was  not  good  under  the  other 
section,  it  follows  that  it  should  have  been 
q a ashed. 

2.  The  indictment  charged  that  the  de- 
fendant did  fraudulently  convert  the  prop- 
erty to  bis  own  use.  "  or  otherwise  dis- 
pose of  the  same."  We  think  this  was  bad 
pleading.  If  the  charge  intended  to  be 
made  against  the  defendant  was  that  he 
fraudulently  converted  the  property  to  bin 
own  use,  the  indictment  might  have 
stopped,  as  to  that  allegation,  without 
adding  the  words  above  quoted,  and 
would,  doubtless,  have  been  sufficient  for 
thstpurpose.  If  it  was  Intended  to  charge 
him  with  making  some  otberfelonious  and 
unlawful  disposition  of  the  property,  what 
that  disposition  was  should  have  been 
stated;  and,  even  if  this  had  been  done, 
the  two  things  ought  not  to  have  been 
connected  by  the  disjunctive  "or,"  because 
this  leaves  the  defendant  uncertain  of 
what  particular  form  of  larceny  after  trust 
he  is  accused.  It  is  no  reply  to  this  to  say 
the  Indictment  follows  the  words  of  the 
statute.  The  statute,  in  this  section,  so 
far  as  relates  to  the  disposition  of  the 
property,  makes  at  least  two  kinds  of 
larceny  after  trust,— one  by  fraudulently 
converting  the  thing  intrusted  to  defend- 
ant's own  use,  and  another  by  making 
some  other  disposition  of  it  different  from 
that  for  which  It  was  delivered  to  him. 
The  defendant,  when  he  demands  it,  as  by 


demurrer,  is  entitled  to  know  for  what  be 
must  answer.  The  pleader  may,  if  be 
chooses,  charge  him  with  committing  the 
offense  In  more  than  oueway.byasine  the 
copulative  conjunction,  and  setting  out 
the  facts  with  sufficient  fullness;  but  be 
may  not  allege  that  defendant  committed 
the  crime  in  one  of  two  ways.  That  would 
not  affirmatively  charge  he  committed  it 
In  either  way.  The  case  of  Johnson  v. 
State,  8  Oa. 453,  does  not  conflict  with  this 
view,  because  in  that  case  neither  the  mo- 
tion to  acquit  nor  to  quash  theindlctm«it 
was  made  on  the  ground  that  the  charge 
was  In  the  alternative,  but  rather  because 
no  "  specific  sum  of  nioney  or  specific  arti- 
cle was  alleged  or  proven  to  have  been 
won  or  lost ; "  hence  the  precise  point  now 
being  considered  was  not  raised  at  all  in 
that  case,  nor  was  there  any  special  de- 
murrer to  the  indictment, as  In  the  case  at 
bar.  The  following  Is  the  doctrine  laid 
down  in  Whart.  Crim.  PI.  j  1«1 :  "The  cer- 
tainty required  In  an  indictment  precludes 
the  adoption  of  an  alternative  statement. 
Thus,  if  the  indictment  charge  the  defend- 
ant with  one  or  other  of  two  offenses  In 
the  disjunctive,  as  that  he  murdered  or 
caused  to  be  murdered,  »  •  •  sold 
spiritnons  or  intoxicating  liquors,  etc  ,  it 
is  bad  for  uncertainty."  See,  also,  sec- 
tion 162,  which  reads  as  follows:  "Where 
astatnte  disjunctively  enumerates  offenses, 
or  the  Intent  necessary  to  constitut**  such 
offenses,  the  Indictment  cannot  charge 
them  disjunctively.  Thus,  where  a  stat- 
ute against  unlawful  shooting  affixes  a 
penalty  when  the  act  is  done  with  intent 
to  malm,  disfigure,  disable,  or  kill,  (in  the 
disjunctive,)  the  disjunctive  statement  of 
Intent  is  bad.  Under  statutes,  also,  de- 
scribing the  several  phases  of  forgery  dis- 
junctively, it  Is  held  fa  tal  to  say  that  the 
defendant  forged,  or  caused  to  be  forged, 
an  instrument,  or  that  he  carried  and  con- 
veyed, or  caused  to  be  carried  and  con- 
veyed, two  persons  having  the  small-pox, 
so  as  to  burden  a  certain  parish.  It  Is 
therefore  error  to  state  the  successive 
gra'Iations  of  statutory  offenses  disjunc- 
tively; and  to  state  them  conjunctively, 
when  they  are  not  repugnant.  Is  allow- 
able. "  Numerous  authorities  are  cited  un- 
der this  section. 

3.  The  description  of  the  property,  as 
set  forth  in  the  first  head-note,  was  suffi- 
cient In  a  case  of  this  kind.  If  the  indict- 
ment had  been  fur  simple  larceny  it  would 
not  have  been  so,  because  It  wonid  not 
have  met  the  requirements  of  section  4398 
of  the  Code;  but,  as  our  statutes  against 
larceny  after  trust  do  not  prescribe  what 
kind  of  description  shall  be  made  of  the 
property,  we  may  resort  to  general  prin- 
ciples and  other  authorities  in  determining 
what  will  suffice.  In  2  BIsh.  Crim.  Proc.  5 
700,  numerous  illustrations  are  given  of 
descriptions  of  stolen  property  in  indict- 
ments which  were  held  sufficient.  'These 
descriptions  are  not.  In  many  instances, 
fuller  than  that  in  this  case  against  San- 
ders. It  was  held  in  Short  v.  State,  38 
Tex.  644,  that  "  one  beef  steer,  of  the  value 
of  fourteen  dollars,  the  property  of, "  etc., 
was  good.  In  section  702  of  M r.  Bishop's 
work  just  referred  to  he  gives  the  rnle  for 
determining  the  sufficiency  of  a  de«crij>- 


Digitized  by 


Google 


Cku) 


GEOBGIA  BAILBOAD  &  BANKING  GO.  «.  ESKEW. 


1061 


tion  ot  tbe  stolen  things  in  larceny.  The 
langaage  this  dlRtlnguUhed  aatbor  nses  is 
so  apt!  qnote  the  entire  section :  "  The  ob- 
ject to  be  gained  by  tbe  description  of  tbe 
stolen  thlugs,  namely,  to  Individoallze  tbe 
transaction,  will  indicate  bow  definite  it 
should  be.  Tbe  court  should  be  able  to 
see  from  it  that  tbe  things  are,  in  law,  the 
subjects  of  larceny,  else  the  indictment 
will  not,  as  it  ought,  disclose  a  prima  facie 
case.  It  has  been  said,  likewise,  tbat  the 
Jury  should  be  able  to  see  from  tbe  de- 
scription that  the  articles  proved  at  the 
trial  are  tbe  same  which  the  indictment 
mentions.  But  this  rule  would  be  too 
strict  for  practical  iif>e,  and  tbe  cases  show 
that  it  is  not  observed ;  though,  of  course, 
variance  in  the  description  would  be  ill. 
The  rules  are.  therefore,  that  the  descrip- 
tion should  be  such  as,  in  connection  with 
the  indictment,  will  affirmatively  declare 
the  defendant  to  be  guilty,  will  reasonably 
inform  him  of  the  particular  instance 
meant,  and  put  him  in  a  position  to  make 
the  needful  preparations  to  meet  tbe 
charge  at  the  trial."  If  the  charge  was 
simple  larceny  ot  the  cattle  it  would  be 
necessary  to  describe  the  animals  morn 
particularly  than  in  the  indictment  now 
before  us,  because  our  statute  so  provides, 
doubtless  in  order  that  the  defendant 
might  be  fairly  put  on  notice  of  what  cat- 
tle he  was  accused  of  stealing ;  but  when 
the  charge  is  that  he  was  intrusted  by  tbe 
prosecutor  with  a  certain  number  of  beef 
cattle,  and  fraudulently  converted  them 
to  his  own  use,  he  is  put  on  notice  of  a 
particular  transaction  between  himself 
and  tbe  prosecutor,  and  will  easily  ai>- 
prehend  it  Is  this  transaction  to  which  the 
indictment  refers.  In  other  words,  tbe  de- 
scription in  tbe  indictment,  in  connection 
with  the  other  allegations  thereof,  will 
make  it  affirmatively  appear  to  tbe  de- 
fendant whatparticular  Instance  Is  meant, 
and  thus  enable  him  to  make  the  neces- 
sary preparations  to  meet  the  charge  at 
the  trial. 

4.  Tbe  motion  for  a  new  trial  complains 
that  certain  evidence  was  admitted,  but 
does  not  state  that  any  objection  was 
made  thereto,  or  any  motion  to  rule  it 
out.  It  does  not  appear,  therefore,  that 
the  court  made  uny  ruling  at  all  on  this 
question,  and  this  court,  so  far  as  this 
point  is  concerned,  has  nothing  before  it 
npon  which  to  rule.  On  this  point  noth- 
ing further  need  be  added  than  what  is 
snld  in  the  fourth  head-note.  Judgment 
reversed. 


Oeoroia  Railroad  &  Banking  Co.  t.  Es- 

KEW. 

(Supreme  Court  of  Oem-gia.    Feb.  28,  1891.) 
Kjictioh  or  Fassbkosiu— Damaoxs— PCHITrVB— 

KZCBSSIVB. 

1.  There  wm  evidence  from  which  the  jniy 
eoald  infer  that  the  plaintiff  was  wrongfully  ex- 
pelled tnm.  the  train,  and  thereby  denied  the  en- 
joyment of  his  legal  rights  as  a  passenger.  It  is 
no  ezcnse  for  ezpalsion  that  the  conductor  made 
>  nMrligent  mistake  as  to  the  station  indicated  on 
the  noe  of  the  ticket  which  the  plaintiff  had  ex- 
hibited and  surrendued  to  the  same  conductor. 

(a)  A  passenger  need  not  wait  to  be  forcibly 
«]ected.  If  before  or  after  the  train  reaches  a 
certain  station  he  is  ordered  by  the  conductor  to 


get  off  at  tluit  station,  the  order  seeming  to  t>e 

nmptory,  and  the  passenger  so  understanding 
e  may  yield  to  the  condnotxir's  authority,  and 
leave  tbe  train  at  the  station  indicated,  though 
the  oonduotor  be  not  immediately  present  when 
this  is  done.  In  such  case.  If  the  passenger  acts 
contrary  to  his  own  will,  and  in  obedience  to  the 
conductor's  command,  be  is  coerced,  and  is  enti- 
tled to  redress  for  his  expulsion. 

2.  Where  punitive  as  well  as  compensatory 
damages  are  in  question,  the  intention  involved 
in  the  alleged  tort  is  material.  Whether  the  con- 
ductor intended  to  expel  the  plaintiff,  or  was 
misunderstood  as  to  ids  paipose,  was  relevant 
evidence  on  the  claim  for  punitive  damages.  The 
conductor  was  competent  to  testify  as  to  what  his 
intention  really  was. 

8.  In  arriving  at  tbe  conductor's  intention, 
the  jury  could  consider  that  he  remained  silent 
on  hearing  the  plaintiff  remark,  after  be  alighted 
from  the  train,  "that  It  was  hard  to  i>a  put  off 
and  be  oompelled  to  pay  one's  fare. " 

4.  Hie  cause  of  action  being  traceable  to  a 
mistake  of  tbe  conductor,  and  not  to  his  willfol 
or  intentional  violation  of  the  plalnturs  rights,  a 
verdict  for  tTSO  damages  has  the  appearance  at 
being  excessive,  under  all  the  facts  and  circum- 
stances in  evidence. 

5,  6.  A  person  upon  whom  a  wrong  has  been 
oominitted  is  tmaer  obligation  to  lighten  tlie  oatn- 
sequantlal  damages  as  much  as  he  can  by  the  use 
of  ordinary  care  and  diligence.  This  applies,  in 
case  of  an  expelled  passenger,  to  the  time  and 
mode  of  traveling  from  the  place  of  his  expulsion 
to  the  station  at  which  he  was  entitled  to  be  set 
down.  It  applies  also  to  fatigue,  hardship,  and 
injnry  to  his  health  involved  in  reaching  there. 
'Ihongh  he  oould  not  be  oompelled  to  pay  fare  to 
avoid  wrongful  expulsion,  after  being  expelled 
he  could  not  recover  damages  for  widldng,  and 
its  consequences,  when  he  might  have  reached 
the  station  more  cheaply  and  expeditiously,  and 
with  less  injury  to  his  health,  by  riding  on  tbe 
same  or  a  subsequent  train,  or  by  securing  other 
conveyance;  nor,  as  a  general  rule,  oould  he  re- 
cover for  inconvenience,  hardship,  or  injury  to 
health  originating  after  reaching  the  station  to 
which  he  was  enutled  to  be  carried,  or  needless- 
ly caused  by  walking  and  exposure  before  reach- 
ing there. 

7,  8.  Compensation  for  wounded  feelings,  as 
well  as  pnnitive  damages,  should  be  adjusbad  to 
all  the  <nrcnmstances  of  the  actual  case. 
(auttatms  by  the  Court) 

Error    from    superior  court,   Rockdale 
county ;  Boynton,  Judge. 

J.  B.  Cnmmiag  and  A,  C.  UcCalla,  tor 
plaintiff  In  error.  B.  T.  Lewis  and  Qeo. 
w.  Gle&toa,  for  defendant4n  error. 

BI.ECRLET,  C.  J.  Tbe  learned  counsel  for 
the  railroad  company  argued  only  four  of 
the  grounds  of  the  motion  for  a  new  trial. 
To  these  our  opinion  will  be  confined. 

1.  That  tbe  evidence,  construing  it,  as 
we  are  bound  to  do,  most  favorably  for 
the  prevailing  party,  warranted  a  verdict 
for  some  amount  against  tbe  company, we 
have  no  doubt.  Tbe  tickets-  surrendered 
to  tbe  conductor  by  tbe  plaintiff  and  his 
brother  were  from  Atlanta  to  Social  Cir- 
cle; and  tbat  the  conductor  could  and 
would  have  known  this,  bad  he  exercised 
due  care  in  the  transaction  of  bis  business, 
admits  of  no  question.  If  by  reason  of 
bis  own  negligent  mistake  be  expelled  the 
plaintiff  at  Conyers,  an  intermediate  sta- 
tion, when  tbe  plaintiff  was  rightfully  on 
the  train  and  entitled  to  be  carried  to  bis 
destination  at  Social  Circlp.  the  expulsion 
was  wrongful,  and  a  breach  of  tbe  legal 
duty  of  the  company  as  a  common  car- 
rier.   A  passenger  who  baa  paid  for  and 
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supplied  himself  with  a  ticket  in  all  re- 
spects valid  and  regular,  boarded  the 
proper  train,  conducted  blmaelf  thereon  in 
a  proper  manner,  and  Hurrendered  the 
ticlset  to  the  company  at  Its  own  request, 
cannot  be  required-  either  to  produce  the 
ticiiet  when  again  called  upon  for  it,  nor 
to  pay  fare  as  a  condition  of  remaining 
upon  the  train,  and  being  carried  to  the 
point  indicated  upon  the  ticlcet  as  the 
terminus  of  bis  route.  He  has  no  further 
concern  with  the  ticiiet,  and  can  lose  none 
of  bis  rights  by  any  mistalie  made  by  the 
conductor  in  reading  it,  construing  it, 
mingling  it  with  other  tidcets,  or  dispos- 
ing of  it  otherwise. 

(m)  Although  the  conductor  neither 
used  physical  force  to  expel  the  plaintiff 
from  the  train,  nor  was  immediately  pres- 
ent when  the  plaintiff  left  the  train  at 
Couyers,  yet  it  was  In  (act  an  expulsion  It 
the  plaintifi  alighted  agaiust  his  own  will, 
and  as  an  act  of  obedience  to  the  conduct- 
or's previous  command.  Nor  does  It  mat- 
ter whether  the  command  was  given 
shortly  before  the  train  arrived  at  Con- 
yers,  or  after  its  arrival,  provided  It  was 
or  seemed  to  be  peremptory,  and  the 
plaintiff  so  understood  and  treated  it. 
There  was  evidence  from  which  the  jury 
could  infer  that  the  command  appeared 
peremptory,  and  that  the  plaintiff  yielded 
to  it  in  good  faith.  While  a  passenger 
cannot  avail  himself  of  a  formal  order  of 
the  conductor,  not  meant  to  be  absolute 
and  final,  as  a  pretext  for  leaving  the  train 
and  grounding  an  action  against  thecom- 
pany  for  expulsion,  yet,  where  the  circum- 
stances fairly  warrant  him  in  believing 
that  the  conductor  means  what  he  says, 
and  he  really  does  believe  it,  he  need  not 
wait  for  the  employment  of  actual  force 
against  him,  but  may  submit  tothemorai 
coercion  of  the  conductor's  aathority,  and 
may  abandon  the  train  as  an  expelled  pas- 
senger. It  conductors  do  not  mean  that 
passengers  shall  withdraw  themselves 
from  trains,  they  should  not  issue  their 
commands  prematurely.  All  passenger 
conductors  are  by  statute  invested  with 
the  powers  of  police  officers  while  on  duty 
upon  their  trains.  Code,  {  4686a.  A  pas- 
senger, whether  right  or  wrong  in  any  con- 
tention or  misunderstanding  with  a  con- 
ductor, is  under  no  duty,  legal  or  moral, 
to  stand  ont  until  the  conductor  appeals 
to  force  for  the  execution  of  hlscommands. 
If  the  passenger  obeys  and  thereby  does 
an  act  to  which  his  own  will  does  not  con- 
sent, he  iscoerced.  RailrondCo.  v.  Homer, 
73  6a.  251.  So  far  from  being  under  a 
duty  to  resist,  be  would  generally  put 
himself  in  the  wrong  by  offering  resist- 
ance. For  the  sake  of  peace  and  good  or- 
der, he  ought  to  submit. 

2.  Section  3066  of  the  Code  reads  thus : 
"In  every  tort  there  may  be  aggravating 
circumstances,  either  in  the  act  or  the  in- 
tention, and  in  that  event  the  Jury  may 
give  additional  damages,  either  to  deter 
the  wrong-doer  from  repeating  the  tres- 
pass, or  as  compensation  forthe  wounded 
feelings  of  the  plaintiff."  This  section 
was  applicable  to  the  case  as  made  by  the 
evidence  of  the  plaintiff  below,  and  was 
properly  given  in  charge  to  the  jnry. 
Railroad  Co.  v.  Homer.  78  6a.  252:  Rail- 


road Co.  V.  Olds,  77  6a.  674.  For  this  rea- 
son the  intention  of  the  conductor  was  tor 
investigation  and  determination  by  the 
Jury  as  an  element  affecting  punitive  dam- 
ages. Railroad  Co.  v.  Homer,  supra.  It 
the  purpose  of  the  conductor  was  niisnn- 
derstood,  and  he  really  had  no  intention 
of  expelling  the  plaintiff  from  the  train, 
although  he  had  used  language  calculated 
to  produce  that  Impression,  there  was  no 
aggravatingclrcumstance  taking  its  char- 
acter from  intention,  and  therefore  no  ag- 
gravating circumstance  at  all,  nnlexs 
found  in  the  act  itself,  considered  apart 
from  intention,  and  viewed  in  the  light  of 
the  time,  place,  and  manner  of  its  commis- 
sion. From  the  general  tenor  of  the  con- 
ductor's evidence,  it  is  highly  probable  he 
would  have  testified,  had  he  been  allowed 
to  do  so,  that  he  had  no  intention  to  ex- 
pel the  plaintiff  at  Conyers.  We  think  the 
court  erred  in  refusing  to  allow  counsel 
for  the  company  to  ask  the  conductor 
**  whether  or  not  it  was  his  purpose  to 
eject  plaintiff  from  the  train.'*  As  bear- 
ing upon  the  question  of  punitive  dam- 
ages, this  was  a  legitimate  inquiry ;  and 
there  can  be  no  doubt  that  the  conductor 
was  a  competent  witness  to  prove  what 
his  intention  really  was.  There  were  di- 
vers circumstances  in  evidence  tending  to 
show  that  he  intended  expulsion.  His  an- 
swer on  oath  that  he  did  not  would  have 
been  direct  evidence  to  the  contrary  of 
what  the  circumstances,  as  indirect  evi- 
dence, tended  to  establish.  In  deciding 
upon  the  question  of  intention,  the  jnry 
should  have  bad  before  them  both  the  di- 
rect evidence,  excluded,  and  the  indirect. 
which  was  admitted.  Theconipanycould 
not  escape  being  affected  by  the  conduct- 
or's intention,  and,  this  being  Bo,ltabonld 
have  been  allowed  to  show  what  that  in- 
tention was.  If  the  plaintiff  had  after- 
wards waived  any  claim  torpanitiredam- 
ages,  this  error  of  the  court  would  have 
been  immaterial;  but  as  there  was  no 
such  waiver,  and  as  the  amount  of  dam- 
ages awarded  by  the  jury  was  very  large 
for  such  a  case,  we  think  the  company  is 
entitled  to  a  new  trial  on  this  ground. 

8.  Tliere  was  no  error  in  charging  the 
jury  as  set  out  In  the  thirteenth  ground  of 
the  motion  for  a  new  trial,  that.  In  deter- 
mining whether  the  conductor  intended  to 
eject  the  plaintiff,  the  jury  could  take  into 
consideration  the  remark  made  by  the 
plaintiff  after  he  alighted  from  the  train., 
but  In  the  presence  and  hearing  of  thecon- 
ductor,  "that  it  was  hard  to  be  pnt  off 
and  be  compelled  to  pay  one's  fare, "  and 
the  failure  of  the  conductor  to  make  any 
reply  to  it.  The  conductor  admitted  In 
his  evidence  that  he  beard  the  observation, 
and  made  no  reply.  He  does  not  explain 
why  he  made  none.  If  he  had  been  mis- 
understood, he  could  easily  have  said  so 
to  the  plaintiff  In  answer  to  the  remark 
above  quoted,  and  the  jury  might  tbink  it 
a  leg^itimate  inference  from  his  silence  that 
be  was  not  misunderstood.  True,  tho 
whole  scene  bears  a  differentconstruction, 
but  what  it  really  meant  wasfor  the  jnry, 
and  the  court  merely  submitted  it  tortheii 
considerAtion.  This  was  correct.  But 
that  It  was  correct  makes  it  more  clecu 
that  the  court  erred,  as  we  have  ruled  na 
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der  the  preeedine  bead,  In  not  allowing 
the  conductor  to  teertUy  with  reference  to 
his  intention ;  tor  If  his  silence  at  the  time 
of  the  transaction  would  throw  light  up- 
on it,  why  would  not  his  dlre<>.t  statement 
under  oath  at  the  trial  be  receivable  to 
show  what  it  really  was?  The  charge.  It 
will  be  noticed,  relates  to  actual  intention, 
— the  kind  of  intention  which  might  ag- 
gravate the  tort,  and  serve  as  a  basis  for 
punitive  damages.  To  allow  compensa- 
tory damages,  it  would  not  be  necessary  for 
the  jury  to  find  actual  intention ;  it  would 
be  enough  for  them  to  Und  apparent  in- 
tention,—that  is,  such  manifestation  of  In- 
tention by  the  conductor  as  would  Justify 
the  plaintiff  in  believing  that  he  had  made 
up  his  mind  to  espel  the  plaintiff,  although 
he  bad  no  such  purpose  and  was  in  fact 
misunderstood. 

4.  As  a  new  trial  is  to  be  bad.  It  Is  not 
absolutely  necessary  for  ns  to  decide 
'Whether  the  damages,  assessed  at  S750, 
were  excessive  or  not.  "We  are  strongly  in- 
clined to  the  opinion  that  the  amount  is 
out  of  reasonable  and  conscientious  pro- 
portion with  the  magnitude  of  the  injury. 
Numerous  instances  tending  to  Illustrate 
the  qoefltion  of  excessive  damages  by  act- 
ual cases  are  collated  in  5  Amer.  &  Eng. 
Enc.  Law,  p.  66  et  seq.,  bnt  at  last  each 
case  must  be  ruled  chiefly  on  its  own  facts 
and  special  circumstances.  In  the  present 
case  there  is  no  Indication  in  the  evidence, 
taking  it  all  together,  that  there  was  any 
willful  or  Intentional  violation  of  the 
plaintiff's  rights  on  the  part  of  the  con- 
ductor. No  doubt  he  was  in  error,  and 
that  he  fell  into  error  on  account  of  his 
own  negligence.  It  was  his  duty  to  know 
that  the  tickets  which  he  took  up  from 
the  plaintiff  and  his  brother  were  for  So- 
cial Circle,  and  his  failure  to  know  it  and 
have  the  means  of  verlflcation  afterwards 
is  without  any  reasonable  excuse  that  we 
can  discover  In  the  record.  Between  the 
conductor  and  these  two  passengers  there 
were  probably  three  misunderstandings. 
He  thought  either  that  tbey  got  on  the 
train  at  Stone  Mountain,  or  with  tickets 
for  that  point,  and  no  further;  they  knew 
that  tbey  gut  on  at  Atlanta  with  tickets 
for  Social  Circle.  He  thought  tbey  claimed 
to  have  had  and  surrendered  tickets  for 
Greensboro;  they  were  sure  they  did  not 
tell  him  they  had  tickets  for  that  station. 
He  thought  he  had  not  ordered  them  In  a 
final  ana  peremptory  Tvay  to  leave  the 
train  at  Conyers ;  they  condtmed  bis  lan- 
guage as  reqiiii-lng  them  to  do  so.  With- 
out imputing  perjury  to  any  witness,  the 
fact  that  two.  If  not  all  three,  of  these  mln- 
understandiugs  existed  can  be  arrived  at 
with  a  fair  degree  of  certainty.  Throwing 
all  the  blame  on  the  conductor,  and  al- 
lowing the  jury  the  fullest  scope  In  the  ex- 
ercise of  their  discretion  which  the  law 
recognlces,  what  are  the  elements  of  dam- 
age? They  are — First,  compensation  for 
pecuniary  loss,  for  necessary  Inconvenience 
and  physical  hardship,  and  for  proximate 
Injury  to  health;  second,  compensation 
for  wounded  feelings;  third,  punitive  dam- 
ages. 

6.  The  direct  pecuniary  loss  was  tbecost 
of  going  to  Social  Circle  from  Conyers  by 
(he  first  available  and  appropriate  con- 


reyance,  together  with  the  expense  and 
loss  of  time  Incident  to  waiting  for  and 
procuring  such  conveyance.  A  person  up- 
on whom  a  wrong  has  been  committed  is 
under  obligation  to  lighten  the  damages 
as  much  as  he  can  by  the  use  of  ordinary 
care  and  diligence.  To  the  extent  in 
which  his  damages  are  increased  by  bis 
failure  to  observe  such  care  and  diligence 
tbey  are  tbe  result  of  his  own  negligence. 
Field, Dam. §  126et8eq. ;  ISedg.  Dam.  164et 
seq. ;  Weeks,  D.  A.  InJ.  S  121 ;  1  Snth.  Dam. 
148.  In  such  a  case  as  this,  where  the  only 
fault  or  mistake  involved  in  the  cause  of 
expulsion  was  on  the  part  of  the  conduct- 
or. It  was  not  the  duty  of  the  passenger 
to  pay  fare  to  prevent  expulsion.  He  was 
under  no  obligation,  legal  or  moral,  to 
purchase  exemption  from  a  threatened  or 
impending  tort,  but  could  stand  upon  his 
legal  rights,  or  waive  them,  according  to 
his  election.  He  could  not  be  made  a  tres- 
passer where  he  had  a  legal  right  to  be 
and  remain,  unless  he  waived  that  right, 
and  he  could  not  befOrced  by  the  conduct- 
or or  any  other  human  power  to  waive 
it.  He  had  purchased  it  with  his  money, 
it  was  a  vested  right,  and  not  even  tbe 
legislative  power  of  tbe  state  could  de- 
prive him  of  It,  or  force  him  to  yield  It 
against  his  will;  and  to  expel  him  from 
the  train  when  he  was  not  a  trespasser, 
nor  otherwise  at  fault,  was  to  commit 
upon  him  a  tortious  injury.  To  eject  as 
a  trespasser  one  who  is  not  an  Intruder  Is 
not  to  make  him  a  trespasser,  but  to  be- 
come one  yourself.  Blsb.  Non-Cont.  Law, 
1096.  But  as  soon  as  the  act  of  expulsion 
was  completed,  the  plaintiff  became  sub- 
ject to  the  rule  of  diligence  to  which  we 
have  Just  referred.  The  expulsion  was 
not  at  nlgbt,  bnt  In  the  afternoon.  It  af- 
firmatively appears  that  he  bad  money 
enough  to  procure  transportation  by  the 
same  train  from  Conyers  to  Social  Cir- 
cle, tbe  distance  being  21  miles.  Perhaps 
he  might  be  excused  for  not  taking 
pasuage  on  that  train,  but,  after  spending 
the  night  at  Covington,  he  still  had 
money  enough,  and  more  than  enough, 
to  pay  his  way  and  that  of  bis  brother  to 
the  point  to  which  the  company  ought  to 
have  carried  them  in  the  first  instance, 
it  being  only  11  miles.  It  thus  appears 
that  the  plaintiff  was  not  obliged  to  walk 
in  order  to  reach  Social  Circle,  and,  if  he 
did  so  at  a  greater  cost  of  money  and  time 
than  he  need  to  have  expended  in  waiting 
for  a  train  and  going  by  railway,  he  was 
not  without  fault.  His  recovery  on  this 
item  should  be  limited  to  what  it  wonld 
have  cost  him  In  money  and  time  to  reach 
Social  Circle  from  Conyers  by  the  cheapest 
appropriate  means  which  he  could  have 
used  in  tbe  exercise  of  ordinary  diligence, 
unless  he  suffered  further  direct  damage 
from  detention  or  delay.  For  bis  time 
and  expenses  In  continuing  hU  journey  be- 
yond Social  Circle  no  recovery  can  be  had, 
for  the  reason  that  they  are  too  remote. 
After  reaching  tbe  destination  to  which 
the  company  was  bound  to  convey  him, 
his  cause  of  action  against  the  company, 
both  as  to  time  and  money,  was  com- 
plete, and  his  recovery  now  should  be  the 
same  as  if  the  action  had  been  commenced 
at  that  moment.    If  his  damages  were 
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stUl  accrolns  ae  be  travelecl  on  dovrn  the 
railroad  apon  foot  one  mile  beyond  Social 
Circle,  and  coatlnued  to  accrue  throngli 
the  day's  Journey  until  he  arrived  at  Mad- 
ison, and  still  continued  after  he  left  the 
railroad  at  Madison  and  went  through 
the  country  to  where  he  lodged  for  the 
night,  and  then  ran  on  till  he  reached  bis 
mother's  house  next  day,  we  see  not  what 
would  have  stopped  them  bad  his  final 
destination  been  New  Yoric  or  Boston,  and 
be  had  gone  there  on  foot  before  ceasing 
to  run  up  the  damages.  Whether  a  com- 
mon carrier  shall  pay  more  or  less  dam- 
ages for  falling  to  carry  a  passenger  to 
a  way  station  on  its  line  cannot  depend, 
as  a  general  rule,  on  what  occurs  to  the 
passenger  after  he  passes  that  station.  If 
tlie  company  malceH  him  whole  for  what 
be  has  lost  by  delay  and  otherwise  up  to 
the  time  of  reaching  there,  this  is  enough. 
Suijsequent  losses  are  among  the  contin- 
gencies of  life,  which  each  man  must  bear 
for  himself. 

6.  As  to  inconveniences  and  physical 
hardship,  compensation  for  these  should 
be  denied  altogether  if  they  were  need- 
lessly Incurred ;  and  they  were  needlessly 
incurred,  in  part  at  least,  it  the  plaintiff 
and  his  brother  could  have  reached  Sdcial 
Circle  by  waiting  at  Conyers  or  Coving- 
ton for  the  next  train,  or  if,  with  the 
means  at  their  command,  they  could  have 
procured  conveyance  and  spared  them- 
selves the  fatigue  and  exposure  of  proceed- 
ing on  foot  to  Social  Circle.  Morse  v. 
Duncan,  14  Fed.  Rep.  396;  Railway  y. 
Brisbane,  24  III.  App.  467.  By  walking 
voluntarily  they  eould  not  entitle  them- 
•elves  to  recover  of  the  company  more 
than  It  would  have  cost  them  to  ride. 
And  the  same  may  be  said  as  to  the  al- 
leged injury  to  the  plaintiO's  health.  If 
his  health  would  not  have  suffered  had  he 
not  waliced,  and  it  he  was  not  obliged  to 
walk  In  order  to  reach  Social  Circle,  but 
chose  to  do  so  rather  than  spend  his 
money,  he  can  recover  nothing  tor  injury 
to  his  health.  Railway  v.  Blrney.  71  111. 
8U1;  Francis  v.  St.  Louis  Co.,  5  Mo.  App. 
7;  Railway  v.  Brisbane,  supra ;  Railroad 
Co.  V.  Fleming,  14  Lea,  154  The  line  of 
distinction  between  these  cases  and  such 
as  Railway  v.  Terry,  62  Tex.  380,  and 
Spicer  V.  Railroad  Co.,  149  Mass.  207,  21  N. 
E.  Rep.  863,  is  very  broad.  With  Inconven- 
ience, hardship,  or  hurt  to  bis  hualtb,  orig- 
inating after  the  plaintiff  left  Social  Circle, 
no  matter  what  method  of  travel  he 
adopted,  the  company  would  have  no 
concern.    Such  remote  incidents  of  his  ex- 

fmlsion  from  the  train  at  Conyers,  in  vio- 
ation  of  a  duty  to  convey  him  to  Social 
Circle,  but  no  further,  would  be  too  con- 
tingent to  enter  into  the  computation  of 
bis  damages.    Code,  §§  3071-8073. 

7.  Compensation  for  wounded  teeling^s 
and  to  redress  any  indignity  ottered  the 
plaintiff  while  upon  the  train  as  a  pas- 
senger la  for  estimation  by  the  Jury;  but 
not  only  the  literal  tacts  In  evidence,  but 
tbelr  actual  effect  on  the  emotions, 
should  be  regarded.  What  degme  of  mor- 
tification or  humiliation  was  consciously 
experienced  by  the  plaintilt?  Was  he 
cast  down  and  made  ashamed?  What  is 
the  explanation  of  his  not  being  silent  on 


the  subject  after  leaving  the  traiu,  instead 
of  calling  attention  to  his  grievance  by  a 
random  remark  in  the  hearing  of  the  con- 
ductor and  others  who  might  chance  to 
be  within  the  sound  of  his  voice?  These 
are  questions  to  be  considered. 

8.  Punitive  damages  may  be  awarded  in 
such  a  case  if  the  jury  think  proper  to  al- 
low them,  but  should  be  graduated  with 
reference  to  the  apecial  circumstances. 
Among  these  circumstances  is  the  singo- 
lar  tact  that,  before  leaving  the  train,  the 
plaintiff  did  not  protest  or  remonstrate 
with  the  conductor  against  being  denied 
his  rights  as  a  passenger.  He  made  no 
distinct  objection  to  leaving  the  train. 
Indeed,  he  mnst  have  seemed  to  the  con- 
ductor to  leave  It  hurriedly  and  almost 
willingly;  and  the  remark  that  it  was 
bard  to  be  put  ott,  and  be  compelled  to 
pay  one's  tare,  could  well  have  been  under- 
stood as  a  speech  to  cover  retreat  with  a 
thin  drapery  of  plaintive  words  after  an 
unsuccessful  attempt  to  beat  the  railroad 
out  of  a  ride  on  imaginary  ticketa.  This 
construction  would  have  been  unjust,  bat 
might  have  been  adopted  by  the  condne- 
tor  without  any  intention  to  do  injustice. 
We  have  studied  the  evidence  caJefnliy, 
and  it  suggests  as  a  probable  theory  that, 
after  the  misunderstanding  arose  between 
the  passenger  and  the  conductor,  the  pas- 
senger was  not  as  helpful  as  be  might  have 
been  in  freeing  the  conductor  from  bis  mis- 
take, and  that  be  was  less  Intent  upon 
reaching  Social  Circle  by  that  triUn  than 
upon  having  a  good  case  against  the  com- 
pany. If  this  is  a  true  theory,  it  ongbt  to 
bar  punitive  damages  altogether.  It  may 
or  may  not  be  true.  A  new  trial,  bow- 
ever,  is  ordered  upon  the  one  ground  only, 
that  of  the  excluded  evidence.  Jodgment 
reversed. 


Clat  v.  Clat. 

(Supreme  Court  qf  Oeorvia.    Dee.  8S,  lS9a) 

IimnronoH— BxosrvBB— DiscBsnox  ov  Comn. 

Where  the  plalntifT's  interest  in  the  land 

in  controversy  la  seciued  by  a  lit  pendent,  ud 

the  solvency  of  the  defendant  afiords  reaaonable 

security  against  loss  of  the  mesne  profits,  tiie 

refusal  to  grant  an  Interlocutory  iDjnncUan  and 

to  appoint  a  reoelver  is  not  an  abuse  of  JndieUl 

discretion. 

Error  from  superior  court,  Bibb  county : 
Mii.LBR,  Judge. 

Hardeman  <£  Notbingbam,  for  plaintiff 
in  error.  R.  W.  Pattenon,  for  ddendant 
in  error. 

Blkcelbt,  C.  J.  There  was  no  abaM  ot 
discretion  in  denying  an  interlocutory 
injunction  and  receiver.  Under  the  doc- 
trine ot  lis  pendens  the  fruits  of  the  iitJga- 
tion,  if  any,  as  to  the  corpaa  of  the  real  es- 
tate, will  be  secure;  and  as  to  income, 
choses  in  action,  etc.,  the  aolvency  ot  one 
of  the  defendants  allords  reaaonable  se- 
curity against  loss.   Judgment  affirmed. 


Fbbemak  ▼.  Coi.K3CAir  et  a/. 

(SupreTne  Cmirt  of  Oeorgfa.    Feb.  S,  18SL) 

Husband  ahd  Wtww-Bummtitaur. 

While  a  married  woman  may  not  contrart 

a  debt  of  soretysbip  that  will  bind  her,  she  may, 
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«•  an  original  nndertaber,  become  UaUe  tor  goods 
furnished  to  another,  from  which  she  derives  no 
personal  benefit. 
(SyUobus  b]/  the  Covrt) 

Krror  frum  saperior  coart.Blbb  county; 
Miller,  Judge. 

A.  Proudat  and  Dessau  &  Ba.rtlett,  tor 
plaintiH  in  error.  R.  V.  Hardeman  and 
Htu^emuB  A  Davia,  (or  defendants  In  error. 

Lumpkin,  J.  By  an  equitable  petition 
Mrs.  Freeman Houglit  to  set  aside  and  can- 
«el  a  mortgage  and  certain  notes  and  a 
■draft  wblch  she  bad  given  to  Coleman, 
Bay  ft  Co.,  on  the  ground  tbat  she  was  a 
married  woman  at  tbe  time  of  the  execu- 
tion of  these  papers,  and  signed  tbem 
merely  as  surety  or  guarantor  for  ber  sis- 
ter, Mrs.  Mougbon.  By  their  answer  the 
'defendants  alleged  tbat  Mrs.  Freeman  did 
not  contract  as  surety  or  guarantor  for 
ber  sister,  but  as  an  original  undertaker, 
to  whom  alone  they  extended  the  credit. 
It  appears  from  the  record  that  Mrs. 
Mougbon  obtained  the  benefit  of  thegoods 
tumistaed  by  the  defendants.  Thelssue  sub- 
mitted to  tbe  jury  was  whether  credit 
was  extended  to  Mrs.  Mougbon  as  prln- 
■dpal  and  Mrs.  Freeman  as  her  surety, 
-or  to  Mrs.  Freeman  alone.  Upon  this 
issue  tbe  evidence  was  decidedly  conflict- 
ing, bnt  tbe  ]ury  found  in  favor  of  the  de- 
fendants, and  this  court  will  not  disturb 
their  finding.  It  is  too  well  settled,  botb 
by  our  statute  and  repeated  adjudications, 
to  require  furtber  discusslou,  that  a  mar- 
ried woman  cannot  be  bound  by  a  con- 
tract of  suretyship,  but  It  may  now  be 
■considered  as  settled  that  she  may,  upon 
tier  own  responsibility,  purchase  goods 
for  tbe  benefit  of  another,  and  execute 
notes  and  mortgages  to  secure  the  same; 
-and  when  she  does  this  she  is  bound  by 
her  contract.    Judgment  aflSrmed. 


Atwatbb  t.  Equitable  Mortoaqb  Go. 
(Supreme  Count  of  Georgia.    Feb.  2,  1891.) 
Ajppbai-— Rbtiiw— Is/nNcnoji— Bbciutbb. 
Where  tbe  evidence  is  conflicting  on  all 
the  material  points  in  the  case,  the  action  of  the 
-chancellor  in  granting  an  Injunction  and  appoint- 
ing a  receiver  will  not  be  distorbed  by  the  su- 
preme court 

Error  from  superior  court,  Crawford 
county;  Miller,  Judge. 

W.  C.  WInslow  and  Hardeman  &  Davis, 
tor  plaintiff  in  error.  Hall  &  Hammond, 
for  defendant  in  error. 

Simmons,  J.  The  evidence  was  conflict- 
ing on  all  the  material  questions  in  this 
-case.  The  chancellor,  having  granted  an 
injunction  and  appointed  a  receiver,  did 
not  abuse  his  discretion  in  so  doing.  Judg- 
ment affirmed. 


Grant  v.  State. 
(Supneme  Oawrt  of  Oeoryia.    Feb.  7,  1881.) 
CRiMnrAi.  Law — Appbai/ — ^Nbw  Tbial. 
Where  the  evidence  is  ample  to  sustain  a 
-eonvletion,  and  no  mllng  of  the  trial  judge  is 
-OMnplained  of,  the  supreme  court  will  not  inter- 
fere with  bis  discretion  in  refosing  a  new  trial. 

Error  from  superior  conrt,Bibb  county; 
JIiLLXB,  Judge. 


Hardeman  A  Notbtqrbam,  Tamer  Jt  Wit- 
llngbam,  and  Robt.  Hod/res,  for  plaintiff 
in  error.  W.  H.  Felton,  Sol.  Gen.,  (or  tbe 
State. 

Lumpkin,  J.  Tbe  evidence  b^ng  ample 
to  sustain  a  conviction  for  murder,  and 
no  complaint  being  here  made  of  any  rul- 
ing by  the  judge  who  tried  the  case  below, 
this  court  will  not  Interfere  witb  bis  dis- 
cretion in  refusing  a  new  trial.  Judgment 
affirmed. 


JONEB  T.  EUBANKB. 

(Supreme  Court  of  Oeorgia.    Feb.  7, 1891.) 

LaIIDU>BD  and  TbNANT  —  LiBN  ON  Cbops  —  Dis- 
TBE8S  TQB  BxST  —  FOBKOtrOSUBB  —  TRIAIi  —  IN- 
STBCOTIOKS. 

1.  It  is  no  ground  for  dismissing  a  distress 
warrant  that  it  was  for  other  purposes  than  col- 
lecting rent,  where  the  plaintiff  amends  the  war- 
rant so  as  to  ezclnde  everything  except  rent 

a.  In  foreclosing  a  liuidlord's  lien  fcr  sup- 
plies it  is  not  necessary  to  furnish  an  Itemized 
account  where  the  afOdavit  spectres  the  amount 
due. 

8.  In  such  foreclosure  it  Is  not.  reversible  error 
for  the  judge  to  say  to  defendant's  counsel  In 
presence  of  the  jury:  "Of  what  benefit  will  it  be 
for  defendant  to  show  that  the  distress  warrant 
was  prematurely  issuedl  Will  it  not  be  the  duty 
of  the  court  to  airect  that  the  funds  be  held  until 
a  proper  warrant  can  be  sued  outl" 

4.  Under  Code  Oa.  |  1978,  which  provides  thai 
landlords  furnishing  "supplies"  to  their  tenants 
may  secure  themselves  therefor  upon  the  crops,  a 
landlord  who  has  agreed  to  board  his  tenant  may 
have  a  lien  on  the  crop  for  such  board, 

5.  Where  the  evidence  shows  that  the  tenant 
had  asked  permission  to  move  the  crops  from 
the  leased  pr«nises,  and  the  landlord  had  refused 
to  allow  it  and  the  intention  of  the  tenant  is  not 
shown,  an  instruction  that  if  the  tenant  was  mov- 
ing the  crop  the  landlord  might  sue  out  a  distress 
warrant,  need  not  be  qualified  by  adding  that,  if 
the  removal  was  made  with  the  landlwd's  con- 
sent, or  if  it  was  necessary  to  enable  the  tenant 
to  pay  his  rent,  then  the  warrant  would  not  lie. 

Error  from  superior  court,  Houston 
county;  Miller,  Judge. 

C.  C.  Duncan,  for  plaintiff  In  error,  A. 
S.  Giles,  tor  defendant  in  error. 

Simmons,  J.  1.  Enbanks  sued  out  a  dis- 
tress warrant  against  Jones  un  the  ground 
tbat  be  was  removing  his  crops  from  tbe 
premises.  At  the  trial  Jones  moved  to 
dismiss  tbe  distress  warrant  "on  the 
ground  tbat  it  was  for  other  purposes 
than  collecting  rent,  and  was  for  the  col- 
lection of  corn,  fodder,  and  cotton  seed, 
and  not  rent."  His  motion  was  over- 
ruled, and  be  makes  this  the  first  ground 
of  bis  motion  for  new  trial.  There  was 
no  error  in  overruling  the  motion  to  dis- 
miss. Inasmuch  as  It  appears  In  this 
ground  of  tbe  motion  tbat  the  plaintiff 
amended  bis  warrant  so  as  to  exclude 
everything  except  rent,  and  tbe  affidavit 
sent  up  In  the  record  shows  that.  If  there 
was  anything  in  tbe  original  affidavit  but 
a  claim  for  rent, it  bad  been  stricken  there- 
from. The  affidavit  in  the  record  contains 
nothing  of  that  kind,  but  only  claims  so 
much  cotton,  and  the  price  thereof;  hut 
wnarenotto  be  understood  as  holding  tbat 
the  motion  should  have  been  granted  it 
no  amendment  had  been  made. 

2.  The   second  ground  o(   the  motion 
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complains  that  the  verdict  does  not  set 
forth  with  snfflclent  certainty  the  amount 
dne  on  the  distress  warrant  and  the 
amount  dne  for  supplies.  We  cannot  de- 
termine from  this  record  whether  this  is 
true  or  not,  as  the  verdict  was  not  sent 
up,  nor  was  It  speclfled  by  the  plaintiff  in 
error  in  his  bill  of  exceptions.  The  same 
may  be  said  of  the  third,  sixth,  and  sev- 
enth  grounds  of  the  motion. 

8.  The  fourth  ground  complains  that  the 
court  erred  in  not  dismissing  the  foreclos 
ure  of  the  lien  for  supplies  on  the  ground 
that  no  itemised  account  was  attached  to 
the  lien  foreclosure,  or  furnished  to  the 
court.  We  do  not  think  It  necessary,  in 
foreclosing  a  landlord's  lien  for  supplies 
furnished  a  tenant,  to  attach  thereto  an 
itemised  account  of  said  supplies.  If  the 
affidavit  specifies  the  amount  due,  and 
complies  with  other  requisites  of  the  law 
tm  the  foreclosure  of  Hens,  it  is  sufficient. 
It  the  defendant  should  resist  the  foreclos- 
ure of  the  lien,  and  dispute  the  amount 
claimed  tu  be  due  in  the  affldavlt  of  fore- 
closure,  It  then  becomes  a  suit  in  court: 
and  the  court  might,  upon  defendant's 
motion,  require  the  plaintifi  to  attach  an 
itemized  account. 

4.  The  fifth  ground  complains  that  the 
court  erred,  during  the  trial,  and  in  the 
presence  and  hearing  uf  the  jury, in  asking 
counsel  for  the  defendant:  "Of  what  prac- 
tical benefit  will  it  be  for  the  defendant  to 
show  that  the  distress  warrant  was  pre- 
maturely issued?  Will  it  not  be  the  duty 
of  the  court  to  direct  that  the  funds  be 
lield  until  a  proper  warrant  can  be  sued 
out?"  It  would  seem  that  this  was  not 
said  to  the  Jury  in  the  way  of  a  charge,  al- 
though they  may  have  heard  it.  It  ap- 
pears to  have  been  a  colloquy  between  the 
court  and  the  counsel,  and  a  reply  by  the 
court  to  some  question  or  motlcm  by  the 
counsel.  If  we  were  to  hold  this  error,  it 
would  be  virtually  to  rule  that  the  jury 
must  be  sent  from  the  presence  cf  the 
court  whenever  a  motion  is  made  to  dis- 
miss a  warrant  ur  to  nonnult  a  case.  It 
is  the  duty  of  the  court  to  decldeall  proper 
questions  made  before  him,  and  it  cannot 
be  error  for  him  to  give  his  reasons  In  do- 
ing so,  although  the  jury  may  hear  them. 
Moreover,  we  do  not  think  that  the  prin- 
ciple announced  by  the  court  in  his  ques- 
tion to  the  counsel  was  wrong.  It  may 
be  the  duty  of  the  court,  in  the  further- 
ance of  Justice,  under  some  circumstances, 
to  hold  up  a  fund  in  order  that  a  proper 
distress  warrant  may  be  sued  out. 

5.  Theeighth  ground  complains  that  the 
court  erred  in  charging  the  jur}'  that 
"board  could  be  reserved  as  provisions 
and  supplies,  and  a  Hen  therefor  could  be 
created  on  the  crop,  and  enforced  by  fore- 
cloHureof  Hen."  Our  Code,  §  1978,  declares: 
"Landlords  furnishing  supplies,  money, 
farming  utensils,  or  other  articles  of  ne- 
cessity to  make  crops,  or  furnishing  cloth- 
ing and  medicines,  supplies,  or  provisions 
for  the  support  of  families,  or  medical 
services,  tuition,  or  school-books,  shall 
have  the  right  to  secure  themselves  from 
the  crops  of  the  year  in  which  such  things 
are  done  or  fumlBlied,  upon  such  terms  as 
may  be  agreed  upon  by  the  parties, "  etc. 
See  Acts  1874,  p.  18.    The  evidence  in  this 


caseshowsthat  the  landlord  rented  to  tba 
tenant  certain  lands  on  which  tu  make  » 
crop,  and  agreed  to  board  the  tenant  at 
her  private  table,  for  which  the  tenant 
agreed  to  pay  her  875  pounds  of  lint  cut- 
ton,  and  entered  Into  a  written  contract 
whereby  he  agreed  that  she  might  have  a 
lien  on  his  crop  for  his  board.    We  an;  in- 
clined to  think  that,  under  this  state  uf 
facts,  when  the  landlord  furnished  board 
to  the  tenant,  the  board  was  lit  the  tiatnre 
of  "supplies."    If  the   landlord  had  fur- 
nished meat  and  meal  or  flour,  no   one 
would  say  that  the  tenant  could  not,  un- 
der the  section  above   quoted,  give  the 
landlord  a  lien  therefor  upon   the  crop. 
We  can  see  hut  little  difference  between 
furnishing  the  tenant  the  raw  material 
and  furnishing   it  to    him   cooked.     The 
statute  of  Wisconsin  provides  tor  a  lien  in 
favor  of  persons  furnishing  supplies  to  men 
engaged  in  getting  out  logs  and  timber. 
In  the  case  of  Kollock  v.  Parcher,  52  Wis. 
398,  9  N.  W.  Rep.  67.  the  supreme  court  held 
that  the  word  "supplies"  in  that  statute 
included  the  board  of  the  men,  even  when 
furnished  at  an  hotel  In  a  city  several  mtle» 
from   the  place  where  they  were  at  work. 
In  the  case  ot   Wlnslow  v.  Urquhart,  39- 
Wis.  260,  it  was  held  that,  where  the  stat- 
ute gives  to  any  persons  "that  shall  fur- 
nish any  supplies,  or  that  may  do  or  per- 
form any  labor  or  services  In  cutting,  tail- 
ing, hauling,    •    •    •    any  logs    ur  tim- 
ber,"  alien  on  them  "for  the  amount  due 
for  such  supplies,  labor,  or  services, "  these 
terms  include  an  amount  due  under  con- 
tract for  cooking  food  for  the  menengage<l 
in  driving  lo^B.    In  the  opinion,  on  page 
268,  Lton,  J.,  says:  "It  seems  to  us  that 
the  person  who  cooks  the  foud  for  the  men 
who  fall  the  trees  and  work  directly  and 
immediately  upon  the  logs  or  timber  per- 
forms service  in  cutting,  ftdling,  driving, 
etc.,  such  logs  or  tlml)er,  within  the  mean- 
ing of  the  statute, equally  with  thbae  who 
use  the  axe,  the  saw.  or  the  team  to  the 
same  end.    Those  are  all  engaged  in  the 
business  of  manufacturing  trees  into  logs 
and  timber,  and  transporting  the  same 
from  the  forest  to  a  market,  and  tu  ac- 
complish the  common  purpose  the  labor 
of  each  in  his  department  is  necessary. 
Moreover,  he  who  cooks  the  food  'fur- 
nishes supplies,'  equally  with  the  person 
who  furnishes   the   raw  materials.    The 
acts  of  both  are  essential  to  the  supplj'ing 
of  the  men  with  food,  and  both  '  furnish 
supplies' within  the  meaning  ot  the  stat- 
ute."    To  say  the  least  ot  it,  while  the 
board,  under  the  facts  of  this  case,  may 
not  come  within  tlie  very  letter  of  the  act. 
it  Is  certainly  within  the  spirit  of  it;  and 
if   the  tenant  agrees  for  the  landlord  to 
furnish  him  cooked  provisions  or  suppiieH, 
instead  of  the  raw  materials,  we  tliiuk  be 
may  give  the  landlord  a  lien  on  his  crops 
therefor. 

6.  The  ninth  ground  alleges  error,  be- 
cause the  court  charged  "without  qaalifi- 
cation  that  if  the  jury  believed  from  the 
evidence  that  the  tenant  was  moving  the 
crop  from  the  rented  premises,  or  seeking 
to  remove  the  same,  the  plaintifT  bad  the 
right  to  sue  out  a  distress  warrant,  with- 
out qualirying  said  charge;  that,  if  the  re- 
moval was  necessary  In  order  to  enable 
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the  tenant  to  pay  bis  rent,  or  if  the  de- 
fendant WAS  removins;  the  same  with  the 
consent  of  the  landlord,  then  the  warrant 
woald  nut  lie. "  It  was  ar^ed  before  us 
that  the  erldence showed  that  the  tenant 
was  simply  haallng  hia  cotton  from  the 
premises  to  a  public  gin,  and  that  he  had 
the  consent  of  the  landlord  thereto;  and 
the  object  of  the  ginning  of  the  cotton  was 
to  sell  it,  and  pay  the  landlord  the  rent. 
We  have  examined  this  record,  and  And  in 
the  brief  of  evidence  that  the  tenant  had 
requested  permission  of  the  landlord  to 
move  the  cotton  from  the  premises,  and 
that  the  landlord  refnsed  to  allow  the 
cotton  to  be  moved.  Another  witness  tes- 
tlfled  that  he  heard  Jones  say  that  he  was 

going  to  carry  two  bales  of  cotton  to 
[aeon  as  soon  as  he  could  get  it  ginned. 
This  is  the  only  evidence  we  can  find  upon 
the  subject  of  the  removal  of  the  cotton 
from  the  premises.  What  the  Intention  of 
the  tenant  was— whether  to  sell  the  cotton 
and  pay  the  rent  or  not — does  not  appear 
in  the  record.  And  In  the  case  of  Daniel 
V.  Harris,  84  Qa.  479, 10  S.  E.  Rep.  1018,  it 
was  held  by  this  court  that  a  tenant  seek- 
ing to  remove  from  the  premises  any  por- 
tion of  the  commercial  crops  before  the 
rent  is  due,  without  hislandlord's  consent, 
is  subject  to  distress  immediately,  no  mat- 
ter what  may  be  the  purpose  or  intent  of 
sach  removal.  So  we  think  there  was  no 
error  In  this  charge.    Judgment  affirmed. 


Uracx  t.  Kkzab. 

(Supreme  Cottf  t  of  Oeorgia.    Feb.  38, 1891.) 
ExBCtJTiON  Bali— SusntCT  to  Hohistbad— Titls 

ACXJOIBID. 

1.  Where  land  is  sold  on  execution  subject  to 
bomeetead,  after  application  for  a  homestead  has 
been  made,  bnt  before  the  application  has  been 
approved,  the  fee  passes  to  we  porobaser  subject 
to  the  right  of  the  beneflclaries  to  the  oee  of  the 
land. 

9.  After  the  death  of  such  beneficiaries,  the 
purchaser  has  bo^  the  title  and  the  right  of  pos- 
session. 

Error  from  superior  court,  Houston 
county;  Mili.rr,  Judge. 

C.  C.  DuDc&n,  for  plaintiff  in  error.  R. 
N.  BoItMclaw,  for  defendant  in  error. 

Simmons,  J.  Under  the  facts  of  this 
case,  the  court  did  not  err  in  finding  the 
property  not  subject.  The  land  was  levied 
on  and  advertised  for  sale  by  the  sheriff 
before  Smith  made  application  for  a 
homestead.  It  was  sold  by  the  sheriff,  sub- 
ject to  this  homestead,  after  the  applica- 
tion was  made,  but  before  it  was  ap- 
proved by  the  ordinary.  The  deed  made 
by  the  sheriff  to  Kezar,  the  purchaser, 
recited  that  the  land  was  "levied  on  and 
sold  as  the  property  of  Patrick  Smith, 
subject  to  the  homestead  of  said  Patrick 
Smith  then  pending,  of  which  notice  was 

? liven  at  the  time  and  place,  and  before 
be  sale. "  The  fee  and  the  use  of  the  land 
were  still  In  Smith  at  the  time  of  the  sale. 
There  was  no  law  to  prevent  the  sheriff 
from  selling  the  land  before  the  application 
for  homestead  was  approved,  and  the 
sale  was  not,  therefore,  void,  as  contended 
by  counsel  for  the  plaintiff  in  error.  When 
the   application    was    approved,  the   fee 


would  have  remained  to  Smith  had  not 
the  land  been  sold  prior  thereto,  but  the 
law  would  have  taken  from  him  the  use 
of  the  land,  and  vested  It  in  his  family. 
Kecar,  having  purchased  the  fee  before 
the  application  of  Smith  was  approved, 
and  having  purchased  subject  to  the 
incumbrance  of  the  homestead,  was 
deprived  of  the  use  of  the  land  so  long  as 
the  homestead  existed.  When  the  home- 
stead expired  by  the  death  of  the  benefi- 
ciaries, however,  Kesar  was  then  entitled, 
not  only  to  the  fee,  but  to  the  possession 
of  the  land,  and  the  court  was  therefore 
right  in  holding  that  It  could  not  beagain 
sold  under  an  execution  against  Smith  in 
favor  of  the  plaintiff  in  error.  Judgment 
a£Brmed. 


Stewart  v.  Dk  Loach  et  a/. 

Db  Loach  et  a/,  v.  Stkwart. 

(Supreme  Court  of  Oeorffia.   Feb.  28,  1891.) 

Bisi  Axn  BacoRSART  Evidbrce— Adkisbiohs — 

Costs  or  Appbai.. 

1.  Brror  in  admitting  in  evidence  the  copy  of 
a  written  contract,  where  the  original  has  not 
been  properly  accounted  for,  is  cured  when  the 
other  party  produoes  and  puts  in  evidence  the 
original  itself. 

a.  A  charge  stating  substantially  the  law 
that  admissions  should  be  scanned  with  uaie,  and 
cautioning  the  ]nry  not  to  give  them  more  mean- 
ing than  they  are  justly  entitled  to,  was  nut  er- 
roneous. 

8.  Defendants  In  error  having  by  petition 
caused  parts  of  the  record  to  be  brought  up  to 
this  court  which  are  unnecessary  to  an  under- 
standing of  the  errors  complained  of,  it  is  ad- 
1  edged  that  they  be  charged  with  the  coats  of  all 
matter  brought  up  by  them  on  said  petition. 

4.  The  Judgment  of  the  court  below  having 
been  affirmed  on  the  main  bill  of  exceptions,  the 
oross-bill  Is  dismissed. 
{SyUabua  by  Lumpkin,  J.) 

Error  from  superior  court,  Bibb  county ; 
GuBTiN,  Judge. 

Dessau  &  Bartlett,  for  plalntlB  in  error. 
Steed  &  Wimberly,  for  defendants  In  error. 

Judgment  affirmed  on  main  bill  of  ex- 
ceptions.   CroBs-blU  dismissed. 


Olass  v.  Stbadman. 

{Supreme  Court  of  Oeorrgia.    Feb.  28, 1891.) 

Win'B  LiABiLiTT  roB  Sdppubs— BurriciBRCT  or 

DECIjAKATION. 

A  declaration  against  a  wife  on  an  account, 
alleging  that  the  credit  was  ^ven  to  her  husband; 
that  an  exeontion  against  him  had  been  levied ; 
and  that  the  wife  had  claimed  the  property  as  her 
own;  that  the  husband  had  previously  paid  for 
supplies,  bnt  made  these  purchases  as  agent  for 
her,  of  which  fact  the  creditor  was  ignorant  un- 
til after  the  determination  of  suit  against  the 
husband,— was  insufficient,  in  the  absence  of  di- 
rect averment  of  his  insolvency. 

Error  from  superior  court,  Houston 
county;  Mili.kr,  Judge. 

W.  C.  Winslow  and  Hardeman  «ft  Davis, 
for  plaintiff  in  error.  C.  V.  Danean,  for 
defendant  in  error. 

Simmons,  J.  Under  the  allegations  in 
this  declaration  there  was  no  error  in  sus- 
taining the  demurrer  thereto.  The  decla- 
ration alleges  that  the  credit  was  given 
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to  G.  B.  Steadman,  that  be  was  saed  to 
lodgment  tbereon,  and  that  an  ezecation 
issued  and  waslevied  upon  certain  proper- 
ty which  was  claimed  by  Mrs.  Steadman. 
It  is  not  alleged  that  £.  B.  Steadman  was 
insolvent;  but,  on  the  contrary,  we  can 
inlerfrom  the  allegations  in  the  declaration 
that  he  was  solvent,  because  it  is  alleged 
that  he  paid  for  all  supplies  furnished  him 
up  to  that  particular  year.  Nor  does  the 
declaration  allege  that  the  property  levied 
upon  and  claimed  by  Mrs.  Steadman  was 
not  found  subject  to  the  execntion.  The 
only  reason  given  for  the  liability  of  li^. 
Steadman  is  that  E.  B.  Steadman  pur- 
chased supplies  as  her  agent,  and  that  the 
plaintlH  did  not  know  this  until  the  trial 
of  the  claim  case.  [Juder  the  facts  alleged, 
and  the  lack  of  other  allegations  in  the 
declaration,  this  was  not  sntBcient  to 
make  Mrs.  Steadman  liable  for  the  account 
sued  on,  especially  after  sncb  a  lapse  of 
time  after  the  credit  was  given.  Judg- 
ment affirmed. 


HOWLAND  v.  BA.RTLETT  et  aJ. 

(Suipreme  Cmurt  of  OeorQia.    Feb.  2S,  1891.) 

KviDBNail— ASMIBBIONB — IlTSTBnOTIOKS. 

1.  Where  the  same  substantial  facts  afleot 
equally  the  claims  of  three  clients,  that  the  at- 
torney has  settled  with  one  to  avoid  being  ruled 
is  evidence  for  the  others  on  a  rule  brought  by 
them.  It  is  not  excluded,  under  section  8789  of 
the  Code,  as  an  admission  made  by  constraint,  or 
with  a  view  to  a  compromise. 

2.  Unless  requested,  the  court  need  not  charge 
the  ]ury  specially  as  to  the  effect  of  a  receipt  in 
full. 

8.  The  evidence  being  conflicting,  the  case  is 
wltliin  the  general  rule  oE  upholding  verdicts 
where  the  trial  Judge  is  satisfied. 
ISyUabus  by  t^te  Court.) 

Error  from  superior  court,  Bibb  county ; 
Mim.br,  Judge. 

Hardeman  ADavis,tor  plaintiff  in  error. 
Af.  G.  Bayne,  for  defendants  in  error. 

Blecelbt,  C.  J.  1.  An  attorney  having 
collected  a  fund  in  which  three  clients  were 
Jointly  and  equally  interested,  upon  a  rule 
brought  against  him  by  two  of  them  evi- 
dence was  admissible  in  favor  of  the  mov- 
ants that  he  paid  to  the  third  a  sum  al- 
most equal  to  that  now  claimed  of  him  by 
each  of  the  other  two.  A  payment  made 
by  a  designated  individual  at  his  request 
would  count  for  the  same  as  if  made  di- 
rectly by  himself.  Yielding  to  the  demand 
of  a  client  to  avoid  being  ruled  tor  the 
money  does  not  make  the  transaction  in- 
competent evidence,  under  section  8789  of 
the  Code,  as  an  admission  made  by  con- 
straint or  with  a  view  to  a  compromise. 

2.  The  ordinary  effect  of  receipts  in  full, 
given  by  clients  to  their  attorney,  is  not 
so  likely  to  be  misapprehended  by  the  Jury 
as  to  require  the  court  to  charge  specially 
on  that  subject  without  any  request  to 
do  so. 

8.  The  evidence  being  conflicting,  and 
the  result  deitending  chiefly  upon  the  cred- 
ibility of  the  witnesses,  the  discretion  of 
the  court  below  In  refusing  a  new  trial 
win  not  be  controlled.  Nothing  appears 
to  take  this  case  oat  of  the  general  rule. 

Judgment  affirmed. 


Fkanke  v.  Mat. 

{Swpreme  Court  of  Oeorgia.  Feb.  SS,  1891.) 
Cbbtiobabi— SsBvioa  or  Nones. 
There  is  no  authority  of  Uw  fer  handJTig 
to  opposing  counsel  original  papers,  su^  as  pe- 
tition for  certiorari,  sanction  oi  the  same,  aad 
the  writ  of  certiorari,  the  proper  custodian  of 
which  is  the  clerk  of  the  superior  court,  and  aft- 
erwards treating  such  delivery  of  original  papers 
as  a  substitute  for  the  written  noUoe  reqaiied  by 
statute  of  the  sanction  of  the  writ  and  of  the  tima 
and  place  of  hearing. 

(SyUaims  by  the  Court) 

Error  from  superior  court,  Bibb  county; 
Miller,  Judge. 

S.  A.  Reld  and  Hardeiuaa,  Davis  A  Tur- 
ner, for  plaintiff  in  error.  Lanier  Jt  An- 
derson, tor  defendant  in  error. 

Blecelby,  C.  J.  The  reqairement  of  the 
statute  as  to  notice  is  that  "the  plaintiff 
In  certiorari  shall  cause  written  notice  to 
be  given  to  the  opposite  party  in  interest, 
his  agent  or  attorney,  of  the  sanction  of 
the  writ  of  certiorari,  and  also  the  time 
and  place  of  hearing,  at  least  10  days  be- 
fore the  sitting  of  the  court  to  which  the 
same  shall  be  returnable,  and  In  default 
of  sncb  notice  (unless  prevented  by  nn- 
avoldable  cause)  the  certiorari  shall  be 
dismissed. "  Code,  §  4059.  iio  w  this  stat- 
ute has  generally  been  construed  and  ad- 
ministered may  be  seen  by  reference  to  the 
following  cases,  besides  others:  Granade 
V.  Wood,  34  Ga.  120;  Glenn  v.  Shearer,  44 
Ga.  16;  Bryans  v.  Mabry,  72Ga.  208:  Ex- 
press Co.  V.  Wheeler,  Id.  210:  McAllster  v. 
State,  77  Ga.  509,  3  S.  E.  Rep.  163.  The 
general  spirit  of  the  cases  Is  that  the  man- 
date of  the  statute,  "the  certiorari  shall 
be  diamissed,"  Is  not  to  be  diaobeyed 
where  there  has  been  a  failure  to  give  the 
written  notice  required.  A  decision,  not 
by  a  full  court,  in  Milam  v.  SprouU,  96  Oh. 
S93,  g^ives  some  countenance  toadiaregard 
of  this  imperative  mandate,  upon  the 
theory  that  the  special  facts  of  that  case 
amoun  ted  to  a  substantial  compliance  with 
the  statute.  These  special  facts  were: 
First.  That  while  the  superior  court  was 
in  session  the  judge  from  the  bench  in- 
formed the  attorney  for  defendant  in  cer- 
tiorari that  a  writ  had  been  applied  for, 
and  the  attorney  objected  to  granting  it  be- 
cause the  exceptions  signed  by  the  inferior 
court  were  not  produced,  saying  that  be 
was  entitled  to  their  production  as  mat- 
ter of  right.  Thereupon  the  judge  refused 
to  sanction  the  writ  until  the  exceptions 
were  produced.  They  were  produced,  and 
the  writ  was  granted  during  the  term. 
Secondly.  The  application  for  and  sanc- 
tion of  the  writ  was  recited  in  a  bill  for  in- 
junction, which  was  afterwards  brought 
by  the  plaintiff  against  the  defendant  In 
certiorari,  and  this  bill,  it  would  seem, 
was  served  on  the  defendant.  Pnttint; 
these  things  together,  the  court  held  them 
sufficient  notice,  and  a  substantial  roni- 
pUance  with  the  requirements  of  liie  stat- 
ute. We  need  not  approve  or  disapprove 
this  ruling,  for  no  such  facts  appear  in  the 
present  case.  What  is  relied  on  here  as  a 
substitute  for  the  statutory  notice  la  that, 
after  the  sailction  and  issuing  of  the  writ. 
all  the  original  papers  appertaining  to 
the  case  were  handed  by  tbe  plalntUTs  at- 
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tomey  to  the  defendant's  attorney ;  that 
this  was  done  more  than  10  days  before 
the  sitting  uf  the  cuort  to  which  the  writ 
was  retamable;  and  that  defendant's  at- 
torney bad  the  cnstudy  of  the  papers  for  a 
lonK  time  afterwards.  All  this  was  in 
parol,  and  tbedellvery  seems,  from  a  mem- 
orandum made  by  the  plaintiff's  coun- 
sel on  the  same  day,  to  have  taken  place 
"on  the  street  between  Hunt's  drug  store 
und  First  National  Bank."  If  actual 
knowledge  of  the  matter  would  suffice, 
and  if  parol  evidence  coold  be  usetf  to 
prove eneh  knowledge,  it  is  undoubtedly 
established ;  but  the  statute  requires  writ 
ten  notice,  and  doubtless  it  means  what  it 
says.  The  proper  custodian  of  these  pa- 
pers was  the  clerk  of  the  superior  court. 
They  were  office  papers,  and  there  was  no 
legal  right  to  use  them  oat  of  the  office  by 
passing  them  from  band  to  band  as  a  sab- 
stltutefor  a  written  notice  required  by 
law  to  be  given.  It  would  be  strange  if 
a  use  of  these  papers  which,  tested  by  the 
general  law  applicable  to  office  papers, 
was,  to  say  the  least  of  It, Irregular,  could 
be  deemed  a  compliance  with  so  strict  and 
exacting  a  statute  respecting  notice  as 
that  which  we  are  considering.  It  could 
as  easily  be  held  that  if  a  sheriff  deliv- 
ers the  original  declaration  and  process  to 
the  defendant,  and  leaves  them  In  his  pos- 
eession  until  the  appearance  term  of  the 
case,  that  would  dispense  with  service  or 
a  waiver  of  service.  It  can  be  seen  that  at 
the  bottom  of  this  question  is  something 
that  touches  public  policy,  as  well  as  com- 
pliance with  the  terms  of  a  particularstat- 
ate.  It  is  not  soond  policy  to  allow  par- 
ties to  withdraw  from  the  proper  custody 
the  papers  of  a  court,  and  employ  them 
in  functions  appropriate  to  private  pa- 
pers only.  The  court  committed  no  error 
In  dismissing  the  certiorari  at  the  hear- 
ing, because  the  statutory  notice  had  not 
been  given.  For  the  lack  of  such  notice, 
there  was  no  proper  ease  pending  in  the 
court.  Toole  v.  Davenport,  63  Qa.  160. 
The  death  ol  the  ordinary  before  answer- 
ing the  writ  was  not  a  relevantfacton  the 
motion  to  dismiss.    Judgment  affirmed. 


ScoNTEBS  V.  State. 

(Supreme  Court  of  Oeorgtto.   Oct  Term,  188B.) 

ITsw  Tkiaj.— Newlt-Discovbhid  Evidikos  —  Im- 

PEACHiRo  WmrmsHB. 

After  s  conrlotion  for  assault  with  intent 

to  commit  rape  a  new  trial  will  not  be  granted 

for  newly -discovered  evidence  tbat  the  oomplaln- 

lug  witness  is  a  common  prostitate,  where  it  does 

not  appear  tbat  suob  evidence  coald  not  hare 

been  produced  at  the  trial  by  the  exercise  of 

proper  dillf;enoe. 

Error  from  superior  court,  Emanuel 
county :  Hinbs,  Judge. 

On  the  trial  of  defendant,  Sconyers,  for 
assauU  with  Intent  to  rape,  the  state's 
evidence  showed  that  he  compelled  a  Mrs. 
Jones  to  accompany  him  to  the  woods, 
and  threatened  to  whip  her  it  she  did  not 
let  him  do  as  he  wanted;  that  he  pnt  his 
bands  on  her  legs  and  breast;  that  when 
she  shoved  them  oft  he  cut  four  switches, 
but  did  not  attempt  to  use  them.    His  ver- 


sion of  the  affair  was  that  be  met  Mrs. 
Jones  according  to  an  appointment  with 
her.  He  was  convicted,  and  moved  for  a 
new  trial  because  the  verdict  was  contrary 
to  the  law  and  the  evidence,  and  for  new- 
ly-discovered evidence.  The  newly-dls- 
covered  evidence  consisted  of  affidavits  by 
two  persons  that  Mrs.  Jones  was  a  com- 
mon prostitute,  and  affidavits  by  defend- 
ant and  his  counsel  stating  that  they  had 
used  due  diligence,  but  had  been  unaM*  to 
discover  tbeirevldence  until  after  the  trial. 
The  motion  for  a  new  trial  was  overruled, 
and  defendant  brings  error. 

F.  B.  Saffold  and  Wttliama  &  Br&naen, 
for  plaintiff  in  error.  O.  B.  Rogers,  Sol. 
Gen.,  by  T.  H.  Potter,  for  the  State. 

Simmons,  J.  Sconyers  was  convicted  of 
the  crime  of  assault  with  Intent  to  rape. 
He  made  a  moticm  for  a  new  trial  upon 
the  ground  that  the  verdict  was  contrary 
to  evidence,  and  upon  the  ground  of  new- 
ly-dlscnvered  evidence.  The  motion  was 
refused  by  thecourt,and  beezcepted.  The 
Jury  having  found  the  defendant  guilty, 
and  the  Judge  who  tried  the  case  t>eing 
satisfied  with  their  finding,  and  there  be- 
ing some  evid(*nce  to  sustain  the  verdict, 
we  will  not  Interiere  with  the  discretion 
of  the  trial  Judge  in  refusing  to  grant  a 
new  trial  npon  the  ground  tbat  the  verdict 
was  contrary  to  the  evidence. 

The  newly-discovered  evidence  seems  to 
be  fur  the  purpose  of  impeaching  a  witness, 
Mrs.  Jones,  on  whom  the  assault  is  alleged 
to  have  been  made.  Courts  will  not  grant 
a  new  trial  on  the  ground  of  newly-dis- 
covered testimony  which  is  to  be  used  on 
the  next  trial  for  the  purpose  of  impeach- 
ing a  witness.  According  to  defeudant'a 
statement,  he  knew  tbat  Mrs.  Jones  was  a 
prostitute,  because  be  stated  to  the  Jury 
tbat  she  had  made  this  assignation  with 
him.  It  neems  to  us  that,  if  he  knew  she  wa» 
a  common  prostitute,  (as  this  newlv-dis- 
covered  testimony  makes  her,)  heconld,  by 
the  exercise  of  proper  diligence,  havefound 
witnesses  who  would  have  testified  to  it. 
It  seems  It  was  little  trouble  for  him  to- 
find  them  after  his  conviction.  Judgment 
affirmed. 


Cart  v.  State. 
(Supreme  Court  of  Oeorgla.    Jnne  4,  1890.) 
Error  from  superior  court,  Henry  coun-- 
ty  •  J.  S.  BoYNTON,  Judge. 
Brya-D  A  Dtcken,  for  plaintiff  in  error. 

Bleckley,  C.  J.  This  case  was  called  In 
order  on  May  7th,  and  vfin  dismissed 
for  want  of  prosecution.  A  motion  to  re- 
Instate  for  providential  cause  is  denied, 
on  the  ground  that  counsel  for  the  plain- 
tiff In  error  seem  to  be  a  firm  of  lawyers, 
and  the  showing  of  providential  cause  ai>- 
plles  to  but  one  of  them,  and  it  Is  not 
stated  that  he  was  leading  counsel,  and  no- 
explanation  Is  griven  why  the  other  mem- 
ber of  the  firm  could  not  attend  to  the 
case,  or  why  be  or  his  copartner  could 
not  make  known.  In  proper  time,  the- 
providential  cause  hindering  the  attend- 
ance of  the  one  to  whom  It  applied. 
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Wi.i^BB  et  al.  ▼.  Evans  et  a/. 
(Supreme  Court  of  Qeorgia,    Haroh  81,  1890.)    I 
Error  from    euperlor    court,    Baldwin 
<rounty;  W.  F.  Jenkins,  Judge. 

Wbitield  &  Allen,  by  Harrison  A  Peei>les, 
for  plaintlfis  In  error.  C  P.  Cra.  wtord,  for 
defendants  in  error. 

Blkcelbt,  C.  J.  The  bill  of  exceptions 
complaining  of  error  committed  by  Judge 
KoBERTB  in  dismlBsiuK  a  certiorari  at  July 
term,  1889,  of  the  superior  court,  and  tiie 
transcript  of  tbe  record  certified  and  sent 
up  by  the  clerk  showing  no  such  certiorari 
or  judgment,  but  a  certiorari  between  tbe 
«ame  parties  beard  in  February,  1889,  with 
a  judgment sustainingthecert/brAri,  which 
judgment  was  rendered  by  J.  W.  Linohax 
as  Judge  pro  bac  vice,  it  is  manifest  that 
the  bill  of  exceptions  and  the  transcript 
apply  to  different  adjudications.  Writ  of 
error  dismissed. 


State  v.  Grant  et  al. 

iSwpreme  Court  of  South  OaroHna.    Uaroh  19, 

189L) 

ABBAULT— JUBnCICTION— INDIOTMBKT. 

An  Indictment  for  assault  and  battery,  in 
Older  to  give  tlie  court  of  general  sessions  in 
South  CoroUaa  jurisdiotlon.  must  ctiarge  an  as- 
sault of  a  bigh  and  aggravated  character;  and  one 
simply  charging  that  defendant,  "ivlth  force  and 
arms, "  "did  make  an  assault, "  and  "  in  the  dwell- 
ing-bouse"  of  the  assaulted  person  "did  beat, 
wouna,  and  ill  treat"  liim,  is  InsuiBcient  to  give 
the  court  jurisdiction. 

Appeal  from  common  pleas  circuit  court 
ot  Beaufort  county ;  Aldrich,  J  udge. 

W.  J.  Wbipper  and  <S.  J.  Lee,  for  appel- 
lants.    W.  P.  Murpby,  for  tbe  State. 

McOowAN,  J.  This  was  an  indictment 
for  assault  and  battery  of  a  high  and  ag- 
gravated nature,  and  came  on  to  be  tried 
at  the  September  term,  A.  D.  1890.  of  tbe 
court  of  general  sessions  for  Beaufortconn- 
ty,  before  Mr.  Justice  Alshich  and  a  jury. 
Tbe  indlcment  charged  as  follows: 
"That  Paul  Qrant  and  Aaron  Middleton, 
on  the  2d  day  ot  August,  in  tbe  year  of 
our  Lord  one  thousand  eight  hundred  and 
ninety,  with  force  and  arms,  at  Beaufort, 
in  tbe  county  and  state  aforesaid,  in  and 
upon  one  Dlok  Heyward,  with  •  •  • 
did  make  an  assault,  and  him,  tbe  said 
Dick  Heyward,  with  the  said  •  •  • 
tbon  and  there,  in  the  dwelling-house  ot 
him,  the  said  Dick  Heyward,  and  in  the 
presence  ot  tbe  family  of  the  said  Dick  Hey- 
ward. then  and  there  did  beat,  wound, 
and  ill  treat,  against  tbe  form  of  tbe  stat- 
ute in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  ot  the  same 
state  aforesaid.  Murphy,  Solicitor." 
After  a  jury  had  been  impaneled  and  a 
witness  sworn  the  defendants  demurred 
to  the  indictment  on  the  grounds  stated 
in  their  exceptions.  The  demurrer  was 
overruled,  and,  after  tbe  evidence  was 
taken,  and  argument  and  charge  ot  his 
honor,  tbe  delcndants  were  convicted, 
and  sentenced  each  to  pay  a  fine  ot  $260, 
or  be  Imprisoned  for  a  term  of  one  year 
in  the  state  penitentiary.  The  defendants, 
•on  the  6th  day  of  September,  1X90.  served 
the  following  notice  of  appeal  and  excep- 


tions :  "  Please  take  notice  that  the  defend- 
ants herein  appeal  to  the  snpremeconrt  ot 
South  Carolina  from  the  judgment  and 
sentence  ot  bis  honor  Judge  James  Axn- 
RICH,  made  in  tbe  above-stated  ease  at 
the  September  term,  1890.  of  thecoartof 
general  sessions  tor  Beaufort  county,  and 
will  move  the  said  supreme  court  at  the 
next  term  thereof  to  reverse  the  samn  up- 
on the  following  grounds,  to-wit:  (1)  Be- 
cause his  honor  erred  in  not  sustaining  the 
oral  demurrer  ot  tbe  defendants  to  tbe  in- 
dictment, on  the  ground  that  said  Indict- 
ment does  not  charge  assanlt  and  battery 
of  a  high  and  aggi-avated  natnre,  as  re- 
quired by  la  w ;  and  therefore  tbe  coart  ot 
general  sessions  had  no  jurisdiction  to  try 
said  case.  (2)  Because  the  Indictment 
only  charges  an  ordinary  assanlt  and  bat- 
tery, without  charging  any  circumstances 
of  aggravation,  as  required  by  law  and 
the  practice  ot  said  court,  and  was  there- 
fore not  cognisable  by  said  conrt  of  gen- 
eral sessions,  and  his  honor  ermd  in  not  so 
ruling. " 

Wecannot  distinguish  this  case  from  that 
of  State  V.  McKettrick,  14  S.  C.  S68,  where 
the  court  says :  "Now,  there  Is  notblnsT  on 
the  face  ot  this  indictment  wbicb  marks  it 
as  a  case  of  a  high  and  aggravated  nat- 
ure, and,  in  tbe  absence  of  some  distln- 
guishlng  feature  ot  tbat  kind,  tbe  court  of 
general  sessions  was  without  jurisdiction 
in  the  case.  We  come  now  to  tbe  third 
ground  of  appeal,  which  involves  an  ex- 
amination into  the  necessary  allegations 
in  an  Indictment  for  assault  and  battery 
in  the  conrt  of  general  sessions.  An  in- 
dictment Is  tbe  complaint  ot  tbe  state 
against  the  accused.  Upon  tbis  the  ac- 
cused Is  pat  npon  bis  trial.  It  should 
charge  some  offense  cognisable  by  tbe 
court;  and  this  offense,  whatever  it  may 
be,  should  be  clearly  and  distinctly  set 
forth.  The  crime  charged  should  be  de- 
scribed with  certain  ty.forno  latltadeof  in- 
tention will  beallowod  to  Include  anything 
more  than  is  expressed.  [Citing  1  Ctalt. 
Grim.  Law. 171.]  Every  crime  must  appear 
on  the  face  ot  tbe  record  with  scmpalons 
certainty.  [Id.  172.]  An  indictment  whicb 
fails  to  conform  to  these  requisites  Ss  fa- 
tally defective.  Where  a  party,  then,  is 
charged  with  assault  and  battery  before 
tbe  court  ot  general  sessions,  the  indict- 
ment should  show  on  Its  face  that  the  as- 
sault and  battery  charged  is  ola  high  and 
aggravated  nature.  Tbis  Is  necessary  to 
give  the  court  jurisdiction,  and  to  put  tbe 
accused  to  answer  In  that  court.  •  •  • 
The  indictment  in  this  case,  in  the  judg- 
ment of  tbe  court.  Is  fatally  defective  on 
its  face  In  the  fact  that  It  does  not  charge 
an  assault  and  battery  ot  a  bigh  and  ag- 
gravated nature,eitlier  In  general  terms  or 
in  words  descriptive  of  such  an  offense. " 
This  objection  touched  the  jurisdiction  ot 
tbe  conrt,  and  therefore  could  be  taken  at 
any  time.  As  w.-<s  said  by  tbe  chief  justice 
in  theCase  of  Mc.ettrlck:  "  In  the  absence 
in  theindictment  of  something  showing  thp 
character  and  grade  of  tbe  offense,  bow 
can  it  be  said,  even  after  conviction,  tbat 
the  accused  had  been  convicted  ot  an  as- 
sanlt and  battery  o1  a  bigh  «uid  ag- 
gravated nature,  and  how  could  the  court 
graduate  the  punishment?  The  descrti^ 
tion  in  this  Indictment  would  be  proper  in 
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A  charge  of  the  lowest  grade,  but  when  a 
blgb  and  aggravated  otfenae  Is  intended 
something  more  is  necessary.  Serlona 
bodily  barm,  intent  to  kill,  intent  to  com- 
mit a  felony,  the  ase  o(  a  stick  or  deadly 
weapon,  or  something  showing  aggra- 
vation, should  appear."  The  judgment 
of  this  court  is  that  the  judgment  ot  the 
drcaitcourt  be  reversed. 

McIyeb,  J.,  concurs. 


Bradley  et  al.  v.  Beix  et  al. 

{Supreme  Court  ctf  Stywth  CcuroUna.    March  19, 
1891.) 

FOBOIBLB  E:tTBT— Rboovbxt  bt  Aobht. 
An  agent  shown  to  have  acted  as  such  far 
many  years  in  renting  and  managinft  the  land  for 
the  owner,  his  mother,  oan  recover  its  possession 
from  trespassers  in  a  summary  action  brought  un- 
der 18  St.  S.  C.  p.  556,  providing  an  "expedi- 
tious mode  of  ejecting  trespassers"  against  per- 
sona who  took  possession  of  the  land  after  pluln- 
tift's  tenant  moved  out. 

Appeal  from  common  pleas  circuit  court 
ot  8nmter  county;  KsBsnAW,  Judge. 

M.  C.  Galhichat,  for  appellants.  E.  W. 
Molae,  for  appellees. 

McGowA?*,  J.  It  seems  that  this  was  a 
proceeding  before  Trial  Justice  A.  B. 
Stucket,  ot  Sumter  county,  under  the  act 
ot  1883,  "to  provide  for  an  ezpedll^ous 
mode  of  ejecting  trespassers. "  18  St.  S.  C 
556.  The  trial  Justice  reported  that  "the 
defendants  appeared  in  court  personally, 
and  Were  represented  liy  nounsel ;  that  it 
appeared  that  they  had  taken  possession 
of  the  premises  in  dispute  after  the  tenant 
for  the  plaintiffs  for  1889  had  left,  and  be- 
fore their  tenant  for  1890  had  moved  in. 
They  showed  no  justification  for  such  en- 
try. When  called  upon  to  show  the  color 
of  title  under  which  they  claimed,  they 
produced  a  deed  from  Durant,  Bberitt,  to 
Steven  Worrell.  I  held  the  showing  in- 
sufficient, and  ordered  their  eviction." 
From  this  order  the  defendants  appealed, 
upon  the  following  grounds :  (1>  Thatthe 
trial  judge  erred  in  adjudging  the  d^end- 
ants  to  be  trespassers;  (2)  that  the  trial 
Justice  erred  in  ruling  that  the  plaintiff 
Stephen  B.  Bradley  was  authorized  to  act 
in  this  proceeding  as  the  agent  of  Mahaza 
B.  Bradley,  and  that  he  is  entitled  to  pos- 
session of  the  premises  in  dispute;  (8)  that 
the  trial  justice  erred  in  rtriing  that  Mrs. 
Harriet  Stephens,  who  resides  on  the 
premises,  is  not  a  necessary  party  to  these 
proceedings,"  etc.  The  appeal  was  heard 
by  his  honor,  Judge  J.  B.  Kebsbaw,  who 
dismissed  the  same,  and  announced  his 
Judgment  in  the  following  order:  "On 
bearing  the  return  of  the  trial  justice,  and 
argument  of  couiwel  on  both  sides,  it  is 
ordered  that  the  decree  ot  the  trial  justice. 
In  ordering  the  eviction  of  the  defendants, 
be  confirmed  and  made  the  judgment  of 
this  court.  The  sheriff  will  execute  the 
said  order  of  eviction, "  etc.  From  this 
Judgment  the  defendants  appeal  to  this 
court  upon  the  grounds :  "  (1 )  That  the 
trial  justice  was  without  Jurisdiction.  (2) 
That  his  honor  erred  In  affirming  the 
Judgmeiit  of  the  trial  jUHtlce.  wherein  he 
adjudged,  in  effect,  the  defendants  to  be 


trespasserfl.  (8)  That 
cult  judge,  erred  in  i 
justice's  judgment,  w 
effect,  that  the  plaintl 
ley  was  authoriied  to 
ing,  and  that  he  (Bn 
possession  of  the  dlsp 
That  his  honor  errec 
trial  justice  in  deci'eein 
Stephens  was  not  a 
these  proceedings, "etc 
case"  that  Stephen  B 
son  of  Mrs.  Mahaza  J 
her  agent,  rented  ai 
lands  of  hers,  certainl; 
war.  It  seems  that 
for  his  mother,  and  re; 
it  for  her  for  more  t 
judgment  of  this  coui 
ment  of  the  circuit  com 

McIteb,  J.,  concurs. 


Cross  v.  West  Yiboinia    i 

(Supreme  Court  of  Appei    i 
March  24,      ; 

RaILBOU]  COMP^ANIES — ELB'  I 
RiOHTS  OP  HTOCKHOIJ>IBS'  \ 
BT  PUBUCATION. 

1.  The  West  Virginia  <    ; 
pany  is  subject  to  Uie  law    i 
provide  that  in  all  electioni    ' 
agers  of  incorporated    con   i 
holder  sliall  have  the  right   I 
by  proxy  for  the  number  of     i 
by  him  for  as  many  persons    ! 
or  managers   to  be  electei 
shares,  and  give  one  candii   i 
the  number  of  directors  mi  ( 
ber  of  his  sliares  of  stook  s  i 
tribute  them  on  the  same    ; 
many  candidates  as  he  stisl 
this  mode  of  electing  may  t 
damiM. 

8.  An  order  of  pablicati  i 
be  taken  against  soch  persi  : 
board  of  directors,  as  are  nc  i 
{.SyUatnu  by  the  Covat. ) 

Upon  petition  for  wril  i 

Price  &  Hoamoy,  for  i 

Daitey  and  W.  C.  cnayto  \ 

Holt,  J.  The  relatoi . 
claiming  to  have  been  d  i 
cumulative  system  of  v  : 
board  of  directors  of  tb  : 
uy  for  the  year  comme  i 
January,  1891.  and  that 
held  out  of  bis  office  b: 
acting  at  the  instance  i 
vice  of  the  railway  com  | 
11th  February,  1891,  sue 
this  alternative  writ  of  ir. 
the  company,  T.  B.  Dav 
show  cause  why  the  per 
lUHndam  us  prayed  for  to  r 
nize  him  as  amemberof s: 
not  be  granted.  Bysectii: 
(Code  W.  Va.  p. 82.)  the  ii 
appeals  has  both  origin 
jurisdiction  in  cases  of  mai 
rule  of  court  No.  18  (28  M 
cation  is  not  to  be  mad 
the  first  instance  unless  n 
shown.  The  special  rea 
that  it  was  not  likely 
in  the  ordinary  course  o 
get  the    case  finally   de 
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the  year  If  the  proceeding  were  com- 
menced in  the  circuit  court.  Tlie  defend- 
ant railway  company  claims  the  incep- 
tion of  its  present  charter  under  and  by 
virtue  of  the  act  of  the  legislature  of  Feb- 
ruary 26, 18«e,  (chapter  80,  Acts  1866;)  sec- 
tion 4.  art.  11,  State  Const..  (Code,  p.  40;) 
and  various  acts  made  in  pursuance 
thereof  provide  that  in  all  elections  for  di- 
rectors, etc.,  the  atoclcholders  may  cumu- 
late their  votes.  Plaintiff  claims  that  the 
defendant  company  is  subject  to  this  law. 
Defendant  claims  that  the  constitution 
and  laws  in  that  regard  do  not  apply  to 
it.  This  is  the  main  question  m  contro- 
versy sought  to  be  determined  by  this 
proceeding.  Does  the  right  to  cumulate 
votes  apply  to  the  defendant  company? 
Various  answers  by  way  of  return  have 
been  filed,  among  them  the  answer  of  the 
defendant  company,  to  which  plaintiff 
has  demurred,  so  that  the  facts  out  of 
which  the  point  of  law  must  arise  are  de- 
termined by  the  pleadings.  The  legisla- 
ture of  the  state  of  West  Virginia,  by  act 
of  26th  February,  1866,  (see  Acts  1866,  p. 
80.)  Incorporated  the  persons  named,  and 
such  other  perHons  as  might  become  as- 
sociated with  them,  as  a  body  corporate 
by  the  name  of  "The  Potomac  and  Pied- 
mont Coal  and  Railroad  Company."  The 
persons  named,  H.  d.  Davis  and  six  oth- 
ers, were  to  manage  the  affairs  of  the 
company  as  directors  constituted  for  the 
purpose  until  directors  should  be  elected 
as  provided  for.  The  first  section  gave 
power  and  authority  to  make  and  pass 
such  by-laws,  rules,  and  regulations  as 
might  t>e  deemed  necessary  and  proper, 
"provided,  however,  that  such  by-laws 
should  not  be  repugnant  to  any  law  of 
this  state  or  of  the  united  States."  Cap- 
tial  stock  was  not  to  exceed  96,000,000, 
divided  into  shares  of  flOO  each,  to  be  per- 
sonal property,  "and  each  share  thereof 
shall  entitle  the  holder  thereof  to  one  vote 
in  all  meetings  of  the  stockholders  of  said 
company."  The  ninth  and  last  section 
reads:  "The  legislature  reserves  the  right 
to  alter  or  amend  this  act, "  but  such  al- 
teration shall  not  affect  or  impair  the 
right  of  the  creditors  to  have  the  proper- 
ty applied  In  discharge  of  their  respective 
claims,  or  of  the  stockholders  to  have  the 
surplus  diHtrlbnted  according  to  their  re- 
spective interests.  I  quote  these  parts  of 
the  act  of  incorporation  of  the  original 
company  because  defendants  claim  that 
the  mode  of  voting— one  share,  one  vote 
—is  of  the  nature  of  a  contract  binding 
the  state  not  to  impair  it,  and  that  the 
requiring  and  authorizing  cumulative  vot- 
ing is  such  impairment,  and  is  obnoxious 
to  section  10,  art.  1,  of  the  constitution  of 
the  United  States.  But  the  conclusion  on 
this  point,  reached  after  careful  considera- 
tion, is  that  the  state  constitution  and 
laws  authorizing  a  stockholder  to  cumu- 
late his  voces  constitute  no  such  impair- 
ment, for  the  reason,  among  others,  that 
the  legislature  in  the  last  section  of  the 
act  of  incorporation  reserves  the  right  to 
alter  and  amend,  and  in  the  latter  part  of 
the  first  section  requires  that  ail  the  rules, 
by-laws,  and  regulations  shall  not  be 
repugnant  to  any  law  of  the  state 
then  in  force,  or  wbicb  might  be  passed 


under  the  power  reserved.  In  Hays  r. 
Com.,  82  Pa.  St.  518,  sach  a  mode  of  vot- 
ing was  held  to  be  within  the  protection 
of  theconstltution  of  the  United  States,  as 
within  the  obligation  assumed  by  (^rant 
of  the  charter.  I  do  not  propose  to  dis- 
cuss this  question.  Here  the  power  to  al- 
ter is  reserved,  and  such  mode  of  voting  is 
not  irrepealable  or  beyond  amendment. 
State  v.  Miller,  30  N.  J.  Law,  S68,  86  Amer. 
Dec.  188,  and  notes;  Murray  v.  Charles- 
ton, 96  U.  S.  432;  Railway  Co.  v.  Geor^ria. 
98  U.  S.  359;  Railroad  Cos.  v.  Gaines.  97 
U.  S.  697. 

The  incorporators  constituted  direct- 
ors by  the  act  as  such  accepted  the  char- 
ter, and  appointed  persons  to  obtain  sob- 
Bcrlptlons,  and  on  9tb  March.  1871,  they 
met  in  the  town  of  Piedmont,  Mineral 
county,  W.  Va.,  and  passed  a  resolution 
that  enough  stock  had  been  subscribed  to 
justify  the  company  in  proceeding  with 
their  business,  liy  act  of  16th  Febraarv. 
1871,  (Acts  1871,  p.  74,)  time  was  given  to 
organize  witfiin  three  years  from  the  date 
of  the  act.  As  early  as  January.  Ih72, 
the  company  had  surveyed  a  largo  part  of 
the  line  of  its  proposed  railway  in  IMIneral 
county.  The  present  constltutioo  of  West 
Virginia  was  adopted  and  took  effect  on 
the  22d  day  of  August,  1872.  Article  11.  J 
1,  (see  Code,  p.  40,)  forbids  the  creation  of 
corporations  by  special  law.  Section  3  ex- 
tends the  time  for  organizing  for  two  years 
from  the  time  theconstltution  should  take 
effect.  Section  4,  art.  11,  reads  as  follows: 
"The  legislature  shall  provide  bylaw  tbat 
in  all  elections  for  directors  or  managers 
of  incorporated  companies  every  stock- 
holder shall  have  the  right  to  vote  in  per- 
son or  by  proxy  for  the  number  of  shares 
of  stock  owned  by  him,  for  as  many  per- 
sons as  there  are  directors  or  managers 
to  be  elected,  or  to  cumulate  said  shares, 
and  give  one  candidate  as  many  votes 
as  the  number  of  directors  multiplied  by 
the  number  of  the  shares  of  his  stock  sball 
equal,  or  to  distribute  them  on  the  same 
principle  among  as  many  candidates  as 
he  shall  think  fit;  and  such  directors  or 
managers  shall  not  be  elected  in  any  other 
manner. "  I  see  no  reason  why  this  latter 
clause  should  not  be  (construed  as  of  its 
own  force  controlling  the  manner  of  elect- 
ing directors  under  this  charter  prospect- 
ively. But  if  it  needed  legislative  enact- 
ment to  put  this  constitutional  provision 
in  force  this  was  made  in  the  language  of 
the  constitution  by  act  of  December  20, 
1873.  See  Acts  1872-78,  p.  635,  c.  181.  This 
WHS  re-enacted  in  the  general  law  of  March 
U,  1881.  See  section  56,  c.  17,  Acts  1881; 
also  section  67.  same  act,  (Acts  1S81,  p. 
236.)  Section  67  provides  that  "all  exist- 
ing railroad  corporations  within  this 
state  shall  respectively  have  and  possess 
all  the  powers  and  privileges  and  be  sub- 
ject to  all  the  duties  and  liabilities  and 
provisions  contained  in  thlschapter. "  And 
these  twosections  are  in  the  present  Code. 
See  Code  W.  Va.  (Warth's  Ed.  1887)  pp. 
523,  526,  c.  54,  S§  66,  67.  By  act  of  Febru- 
ary 28, 1881,  (see  Acts  1881,  p.  811,)  the  act 
of  February  26. 1866,  incorporating  the  Po- 
tomac &  Piedmont  Coal  &  Railroad  Com- 
pany was  amended  and  re-enacted, chang- 
ing the  name  to  the  "  West  Virginia  Ueo- 
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tral  and  Pittsburgh  Bailway  Company," 
retaining  the  provision  that  the  rnlee,  reg- 
ulations, and  by-la  nrs  shall  not  be  repug- 
nant to  any  law  of  the  state  or  the  United 
States;  also  thesection  reservlngthe right 
to  alter  and  amend;  also  In  section  2 
that  provision  that  each  share  shall  en- 
title the  holder  to  one  vote;  and  It  ia 
hardly  neessaiT  to  add  that  this  provis- 
ion is  nugatory,  and  of  no  efiect,  being  in 
the  teeth  of  the  constitutional  provisions, 
and  of  earlier  and  later  laws  made  in  pur- 
suance thereof.  See  Act  March  26,1882,  (sec- 
tion 44,  c.  96,  Acts  1882.)  This  corporation 
was  created  by  the  laws  of  this  state,  its 
road  runs  through  the  counties  of  Mineral, 
Grant,  Tucker,  and  Bandolph,  and  there 
can  be  no  roasonable  question  that  the 
Btockholderv  have  and  had  on  the  27th 
January,  1891,  the  right  to  cumulate  their 
votes  in  voting  for  the  Section  of  direct- 
ors. 

The  president  of  the  company,  Henry  Q. 
Davis,  resides  In  this  state;  also  defendant 
Thomas  B.  Davis,  wbo  is  recognised  by 
the  company  and  by  its  board  of  directors 
as  a  director  filling  the  place  as  one  of  the 
directors  that  the  relator  was  duly 
elected  to  fill.  The  company  has  an  office 
in  the  county  of  Mineral,  and  an  agent  re- 
siding there,  appointed  in  pursuance  of 
our  statute  to  accept  service  of  pro- 
cess. The  chief  office  is  in  the  city  of  Bal- 
timore, but  by  by-law  the  annual  meeting 
of  the  stockholders  may  be  iield  in  that 
city  or  in  the  town  of  Piedmont,  Mineral 
county.  On  January  27, 1891,  at  the  regu- 
lar annnal  meeting  of  the  stockholders  held 
at  Piedmont,  W.  Irvine  Cross,  the  relator, 
was  duly  elected  by  thecumulative  manner 
of  voting  one  of  the  board  of  directors  for 
the  year  commencing  January  27,  1891, 
and  ending  January  27,  1892,  receiving 
from  stockholders  owning  nearly  f  1,UU0,- 
000,  or  one-flttb  of  the  par  value  of  the 
whole  stock,  more  than  50  per  cent,  more 
votes  than  any  other  one.  Henry  O. 
Davis,  Stephen  U.  Elklns,  John  A.  Ham- 
bleton,  James  G.  Blaine.  B.  C.  Kerens,  and 
•W.  W.  Taylor  were  duly  elected  as  six 
of  the  seven  directors,  each  receiving  44,- 
183  votes, and  the  relator,  W.Irvine  Cross, 
as  a  question  of  admitted  fact,  it  our  view 
oftbelawis  correct,  waH  also  elected  as 
director,  receiving  68,600  votes;  yet  the 
company  by  its  executive  head  declared 
defendant  Thomas  B.  Davis  elected,  who 
received  but  44,093.  rotes,  the  least  of  all, 
has  since  recognised  him  as  a  director,  and 
refused  to  declare  the  relator  to  be  elected 
and  to  recognize  or  permit  him  to  act  as 
snch.  All  this  was  done,  I  ha  ve  no  doubt, 
in  good  faith,  believing,  as  they  were  ad- 
vised, that  the  law  of  cumulative  voting 
did  not  apply  to  their  company,  or,  if  ap- 
plying, was  of  no  effect  as  Impairing  the 
state's  charter  obligation.  Ql  these  seven 
defendants  Henry  G.  David,  Stephen  B. 
E]kins,and  Thomas  B.Davis  are  residents 
of  this  state;  the  others,  four  in  number, 
are  non-residents,  and  have  been  proceeded 
against  by  order  of  publication  duly  tak- 
en and  executed. 

Is  mandawns,  in  this  state,  the  proper 

remedy?    The  respondents  say  not ;  that 

It  should  have  been    by  writ  of  qito  war- 

roDto,  or  information  in   the  nature  of 
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such  writ.  In  somestates  a  qao  warranto 
information  is  used  to  test  the  title  of  di- 
rectors In  an  Incorporated  company.  Why 
it  has  not  beun  so  used  in  this  state  thefol- 
lowing,  among  other,  masons  may  be  giv- 
en: Itisthe  appropriate  remedy  lor  resum- 
ing or  abolishing  corporate  privilege  and 
franchises  granted,  but  non-used  or  mis- 
used, or  for  usurpation  ol  such  as  are  not 
conferred  by  law,  or  have  been  obtained  by 
fraud,  or  are  used  for  a  purpose  not  author- 
ised, and  against  any  person  who  shall  in- 
trude into  or  usurp  any  public  office,  but 
notin  thelatter  case  wben  it  is  comprehend- 
ed by  the  statutory  mode  of  contesting  an 
election.  All  these,  without  intending  to 
be  an  exhaustive  enumeration,  are  men- 
tioned in  our  statute.  Code  W.  Va.  p.  780. 
Bat  the  traditional  history  of  the  remedy 
has  not  been  such  with  us  as  to  Induce  Its 
use  In  doubtful  cases,  or  to  lead  to  the 
gradual  enlargement  of  scope;  and  as  to 
office  we  have  adhered  to  the  idea  that  it 
applies  to  a  public  one,  and  not  to  tlie 
functionaries  of  private  corporations.  We 
hare  but  two  reported  cases  on  th<)  sub- 
ject of  inrormation  in  the  nature  of  900 
warraatc:  Com.  v.  Blrchett,  2  Va.  Cas. 
61,  to  remove  a  justice  of  the  peace,  decided 
by  the  general  court  in  1816;  and  Com.  v. 
President,  etc.,  Id.  190,  decided  in  1819,  to 
vacate  the  charter.  Another  reason  might 
be  that,  although  the  incumbent  might  be 
removed  by  this  proceeding,  a  mandamaa 
might  still  be  needed  to  comiiel  the  relator 
to  be  inducted  or  recognized. 

Mandamus:  Ou  January  22, 1799.  an  act 
was  passed  removing  certain  difficulties 
and  delays  attending  the  proceedings  on 
writs  of  mandamus,  and  this  statute, 
without  change,  is  a  .part  of  our  present 
Code.  See  chapter  109,  p.  739.  Those  fa- 
miliar with  our  circuit  court  practice  in 
mandamaa,  or  those  wbo  have  taken  the 
trouble  to  examine  the  60  cases  that  have 
found  their  way  to  our  courts  of  last  re- 
sort during  the  past  100  years,  know  that 
our  practice  is  to  enlarge  and  advance 
this  remedy,  rather  than  to  restrict  and 
restrain  It,  to  allow  amendments  to  meet 
the  Justice  of  the  case,  and  to  make  it 
flexible  to  accomplish  the  relief  to  which 
the  party  shows  himself  entitled  where 
there  is  no  other  complete  and  adequate 
legal  remedy.  Smitb  v.  Dyer,  1  Call,  side 
paging  662.  Is  one  of  our  earliest  reported 
cases,  decided  April  27,  1799.  Here  Abra- 
ham Smith  was  de  facto  clerk  ot  the  coun- 
ty court  of  Pendleton.  The  district  court 
granted  a  rule  upon  the  clerk.  Smith,  and 
the  Justices  to  show  cause  why  Dyer 
should  not  be  reinstated.  Depositions 
were  taken.  Six  of  the  Justices  returned 
that  Dyer  was  never  duly  elected  and 
sworn,  but  that  Smith  was  duly  elected, 
sworn,  and  admitted.  The  district  court 
awarded  a  peremptory  mandamus  to  re-  • 
store,  and  on  appeal  to  the  court  of  ap- 
peals that  Judgment  was  affirmed.  The 
writ  was  not  served  on  all  the  Justices,  but 
upon  those  composing  the  court  on  June 
6,  1798.  Dew  v.  Jndgps,  3  Hen.  &  M.  1, 
was  decided  October  18, 1808.  The  court 
there  held  that  the  writ  of  mandamus  is 
the  proper  remedy  to  restore  a  clerk  ousted 
from  his  office  by  the  Illegal  appointment 
of  another  person.    This  is  our  leading 
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case  upon  the  subject.  In  which  It  wascun- 
tended  that  900  warranto,  and  not 
wandamuBf'waB  the  proper  remedy;  bat 
the  court  held  mandamus  to  be  proper, 
citing  a  case  not  reported,  decided  in  1786, 
in  which  James  Bland  was  by  mandamus 
restored  to  the  office  of  clerk  ol  tbecounty 
court  of  Westmoreland,  and  that  it  was 
the  proper  remedy  to  admit  as  well  as  to 
restore  to  such  office.  Boolser  t.  Young, 
12  Grat.  SOS.  (decided  April,  1855,)  was  a 
mandamuB  to  compel  the  directors  o(  the 
branch  of  the  BxcbangeBanlcat  Clarkavllle 
to  ad  mi  1 8.  D.  Booker,  the  relator,  to  the  of- 
fice of  president  of  said  branch  bank.  The 
proceeding  by  way  of  majidamus  seemed 
to  the  court  to  be  a  fair,  convenient,  nnd 
speedy  mode  of  litigating  and  deciding 
upon  such  questions.  In  Fisher  v.  City  of 
Charleston,  17  W.  Va.  695,  nnd  Fisher  v. 
Mayor,  etc..  Id.  628,  there  Is  a  full  discus- 
sion of  our  practice  in  such  cases.  Aside 
from  the  merits,  except  so  far  as  modes 
of  procedure  are  questions  of  merit,  as 
they  may  he,  the  defendants  interpose 
various  grounds  of  objections  to  the  per- 
emptory writ,  among  them,  a  motion  to 
quash  the  alternative  writ.  "When  a  writ 
of  mandamus  is  issued  the  return  thereto 
shall  state  plainly  and  concisely  the  mat- 
ter of  law  or  fact  relied  on  in  opposition 
to  the  complaint. "  Bectlonl,  c.  109,  p.  739, 
Code.  The  proceedings  in  this  case  were 
taken  in  contormity  to  tne  practice  as 
recognized  and  sanctioned  in  Fisher  y. 
City  of  Charleston,  17  W.Va.  «».  A  peti- 
tion was  filed,  making  what  was  for  the 
occasion  taken  as  a  prima  facie  case,  and 
on  motion  of  complainant  an  order  was 
entered  reciting  the  filing  of  the  petition, 
which  orders  the  defendants  to  appear  and 
show  cause  why  the  writ  of  mandamus 
prayed  for  should  not  be  awarded,  and  that 
it  might  be  served  by  serving  a  copy  of  the 
order,  which  was  to  be  taken  and  treated 
as  the  alternative  writ,  to  be  served  1}y 
copy,  and  by  order  of  publication  against 
non-residents.  This  the  defendants  have 
treated  as  the  alternative  writ,  and  have 
moved  to  quash  the  same ;  also  to  quash 
the  return  of  service. 

To  quaeh  the  writ:  I  regard  the  rule 
treated  as  an  alternative  writ  as  making 
a  prima  fade  case  on  facts  specifically  and 
sufficiently  stated.  The  motion  to  quash 
must  therefore  be  overruled. 

Motion  to  quash  return :  It  is  contend- 
ed by  the  di^endants  that  no  order  of  pub- 
lication can  be  taken  against  them.  The 
order  of  the  court  awards  the  alternative 
writ  of  mandamus  against  the  railroad 
company  sued  by  its  corporate  name,  and 
each  one  of  the  seven  persons  composing 
the  board  of  directors,  four  of  whom,  as 
appears  by  affidavit  filed,  are  non-resi- 
dents ;  nnd  against  the  non-residents  an 
order  of  publication  was  entered,  exe- 
cuted, and  returned.  Section  2,  c.  124,  p. 
776,  Code  W.  Va.,  says:  "Process  to 
commence  suits,  including  writs  of  scire 
faclofi,  mandamus,  quo  warranto,  certi- 
orari, prohibition,  and  the  alias  or  other 
process,  •  •  •  maybe8erved,"etc.  Section 
11,  c.  124,  p.  778,  Id.,  says:  "On  affidavit 
that  a  defendant  is  not  a  resident  of  this 
state  In  •  •  •  an  order  of  publication 
may  be  entered  against  such  defendant." 


It  Is  hardly  necessary  to  say  that  the  pro- 
ceeding by  mandamus  is  a  suit,  and  by 
our  statute  (chapter  109,  p.  739,  Id.)  as- 
similated to  the  ordinary  action  at  law. 
The  alternative  writ  Is  treated  as  the  dec- 
laration and  the  process  to  be  served  by 
copy,  the  (answer)  return  as  a  demorrer 
or  plea,  to  which  return  plaintiff  may  de- 
mur or  plead,  specially  or  both.  Defend- 
ants say  that  the  individual  members  of 
the  board  of  directors  are  necessary  par- 
ties in  this  proceeding,  being  tbe  only 
tangible  organ  of  the  corporate  entity: 
but,  inasmuch  as  the.v  cannot  be  reached 
by  attachment  or  personal  Jndgrment. 
therefore  they  cannot  be  proceeded  against 
as  non-residents  by  .order  ol  publication. 
What  the  court  may  do  or  can  do  Is  an 
after-matter.  If  they  are  not  improper 
parties,  then  they  come  within  both  tbe 
letter  and  spirit  of  our  statute  on  tbe  sub- 
ject. We  have  already  said  that  the  order 
reciting  tbe  facts  set  out  in  the  petition 
and  awarding  the  alternative  writ  as 
matter  of  convenience  and  as  process  to 
give  notice  by  serving  a  copy  is  to  betaken 
as  the  alternative  writ;  that  defendant's 
motion  to  quash  it,  taken  as  a  general  de- 
murrer, must  be  overruled, seeing  that  the 
facts  stated  therein  show  prim»  facie 
that  he  has  the  specific  right  claimed,  and 
that  mandamus  is  his  proper  remedy; 
and  this  brings  us  to  the  defendant  com- 
pany's answer  or  return  and  complatn- 
ant's  demurrer  thereto. 

Here  we  assume  all  the  material  aver- 
ments of  the  alternative  writ  to  be  true 
which  are  either  not  denied  by  the  answer 
or  return  or  nut  confessed  and  snfficlently 
avoided, and  ail  matters  sufficiently  plead- 
ed in  the  return  or  answer  are  for  the  pur- 
poses of  the  demurrer  taken  to  be  true; 
but,  if  the  answer  or  return  raises  no  ques- 
tion of  fact  then  it  Is  but  a  demurrer  itself, 
to  which,  of  course,  nu  demurrer  Is  neces- 
sary. The  defendant  compuny,  by  iti^  an- 
swer, sayu  it  is  a  corporation  of  the  state 
ofWest  Virginia,  duly  incorporated  under 
the  laws  of  said  state,  and  for  cause 
against  the  peremptory  writ  prayed  for 
says  that  it  has  no  power  to  receive  or  rec- 
ogfhize  the  plaintiff  as  a  director  for  the 
year  beginning  27th  January,  1891,  but 
that  such  recognition  can  only  be  made  by 
its  board  of  directors;  that  the  board 
consists  of  seven  members;  that  three, 
naming  them,  are  residents  of  this  state: 
that  one  of  them,  H.  G.  Davis,  has  not 
been  served  with  process,  (and  this  is  true;) 
that  the  remaining  four,  a  majority  of  the 
board,  are  non-residents  of  the  state;  that 
service  by  order  of  publication  is  not  suf- 
ficient, and  that  they  are  without  the 
jurisdiction  of  this  court,  and  cannot  be 
reached  by  the  process  of  the  court  to  en- 
force obedience  to  its  commands;  that  the 
writ,  although  served  on  G.  W.  Harrison, 
the  attorney  appointed  by  the  company  to 
accept  service  in  ordinary  cases  as  re- 
quired by  statute, yet  could  not  be  accept- 
ed by  Harrison  in  this  case,  as  he  had  no 
authority  to  recognise  the  complainant  as 
a  director.  The  rest  of  thedefendant  com- 
pany's answer  is  taken  up  with  settlngoot 
the  facts  and  referring  to  the  act  of  incor- 
poration and  other  acts  already  given. 
Section  24,  e.  54,  p.  508,  Code,  requires  tb* 
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corporation  to  appoint  Bome  person  resid- 
ioK  In  this  state  to  accept  serviceon  bebalf 
of  the  company,  and  upon  wbom  service 
may  be  taad  ol  any  procesH  or  notice.  The 
record  shows  that  the  alternative  writ 
was  served  on  the  defendant  company  by 
cleUverinK  an  attested  copy  to  George  W. 
Harrison,  a  resident  of  Piedmont,  Mineral 
connty,  W.  Va.,  the  agent  and  attorney 
In  fact  for  said  company,  appointed  pur- 
suant to  law  by  power  of  attorney  dated 
May  30, 18S8,  and  recorded  In  that  county, 
tu  accept  service.  That  would  seem  to  be 
A  good  service  on  the  company.  I  do  not 
think  that  a  railway  company  created  by 
this  state,  and  having  its  road  In  this 
state,  can  be  considered  as  without  the 
jurisdiction  of  the  court  in  a  case  of  ma.n- 
damas  because  a  majority  of  its  board  nf 
directors  are  non-residents.  It  mayem- 
barrcMS  the  court  in  enforcing  obedience, 
but  I  take  it  fur  granted  that  after  it  has 
been  authoritatively  and  finally  decided 
that  the  system  of  cumulative  voting  ap- 
plies to  this  corporation,  and  does  not 
violate  any  charter  right,  there  will  be  no 
necessity  of  devising  extraordinary  means 
tu  give  such  decision  practical  effect.  Fur 
the  reasons  given  we  bold  that  the  law 
grlving  the  right  to  stockholders  to  cumu- 
late their  votes  Intheelectlon  for  directors 
ormanageraappllesto  ttasdefendantcorpo- 
ration,  and  that  the  complainant,  W.  Irvine 
Cross,  was  on  the  27tti  day  of  January, 
1891,  duly  elected  a  director  for  one  year 
commencing  on  that  day;  that  defendant 
Thomas  B.  Davis  wasnotelected  a  direct- 
or on  that  day  for  such  year;  and  that 
said  Davis  was  Improperly  and  Illegally 
declared  elected ;  and  that  the  complain- 
ant W.  Irvine  Cross  should  have  been  de- 
clared so  elected.  We  regard  the  respective 
answers  filed  as insufScient  Inlaw;  that 
the  demurrers  thereto  are  well  taken,  and 
that  the  peremptory  writ  of  mandamva 
abonld  go,  requiring  the  said  Tbomas  B. 
Davis  to  vacate  the  office  of  director  of 
said  company  now  held  by  htm,  and  sur- 
render thesame  to  the  complainant,  W.Ir- 
vine Cross,  and  commanding  the  defendant 
company,  by  Its  board  of  directors,  ofiQ- 
cerH.  assents, and  servants,  or  other  proper 
means,  to  receive  and  recognise  the  com- 
plainant, W.  Irvine  Cross,  as  such  director 
in  the  place  and  stead  of  defendant  Thom- 
as B.  Davis. 

Lucas,  P..  and  Enqlish  and  Branmoh, 
J  J.,  concur. 


/ 


Yatbs  v.  Town  OF  West  Orafton  eit  al. 

iSupreme  Court  of  Appeals  of  West  Vtrainla. 
March  7,1891.) 

RAn,BOAI>«  ox  Ck>IIHTT  KOAS  —  AUTBOitrrT  o* 
TOWX  OrriOBRS— COMPKNSATIOS  —  DlSSOLDTION 
OP  iNJUNCnOK. 

1.  Where  a  connty  road  has  been  incladed 
within  the  limits  of  an  inoorporated  town,  and 
the  monloipal  aathorities  of  said  town  have  as- 
snmed  control  of  soeh  road,  they  may,  under 
their  general  powor*  conferred  by  statate  with 
reference  to  streets,  alleys,  eta,  authorize  a  rail- 
road company  to  nse  a  portion  of  said  road  for 
the  purpose  of  constructing  its  railway  along  the 
same,  In  accordance  with  the  statute  which  pro- 
rides  for  such  construction. 

8.  Bach  transfer  of  the  use  of  a  portion  uf 
•udi  road  to  a  railroad  oompaoy  for  the  purpose 


of  oonstmotlng  its  railroad  thereon  in  the  man- 
ner prescribed  by  statute  is  not  a  taking  of  the 
property  without  the  consent  of  the  owner  of  the 
fee,  as  is  contemplated  by  article  8,  $  9,  of  Uie 
constitution. 

3.  The  owner  of  lots  and  lands  adjoining  said 
road,  along  which  such  railroad  is  constructed, 
whether  they  own  the  fee  In  the  ground  occupied 
by  the  road  or  not,  cannot  enjoin  the  railroad 
oosmanyfrom  oonstructing  its  railroad  along  the 
roaa  in  the  manner  required  by  the  statute,  un- 
less the  injury  therefrom  will  entirely  destroy 
the  value  of  his  property,  and  thereby  be  equiv- 
alent to  a  taking  of  it  by  said  railroad  company. 

1.  When  an  injunction  is  wholly  dissolved, 
the  bill  will  be  dismissed,   unless  a  sufficient 
cause  be  shown  against  such  dismiaiion. 
(SyUatnu  by  the  Court) 

Appeal  and  auftenedeaa  from  circuit 
court,  Taylor  connty. 

M.  B.  Deat,  for  appellant. .  ./.  B.  Bolt 
and  J.  A.  Hatehtnaon,  for  appellees. 

Enoush,  J.  On  the  6tb  day  of  July,  1889, 
Thornburg  B.  Tates  filed  a  bill  in  the  cir- 
cuit court  of  Taylor  connty  against  the 
town  of  West  Grafton  and  others.  In 
which  he  alleged  that  in  1870  the  county 
court  of  Tsylor  connty  established  a 
county  mad  over  and  through  lands  be- 
long^lng  to  him  and  the  defendant  Jed.  W. 
Tates,  for  public  use  and  convenience, 
within  the  now  corporate  limits  of  saJd 
town,  from  a  point  near  the  north-west- 
ern comer  of  the  fair  g^ronnd  to  the  Web- 
ster road,  at  or  near  the  National  Ceme- 
tery, which  road  was  allege  to  be  shown 
on  a  plat  exhibited  therewith,  designating 
the  portion  of  said  road  from  the  point, 
A,  to  the  point,  B,  as  the  part  expressly 
made  the  subject  of  reference  and  contro- 
versy in  the  bill ;  that  said  county  court 
Immediately  took  possession  of  said  road 
and  occupied  the  same  until  the  year  1874, 
when  the  town  of  West  Orafton  was  In- 
corporated, and  said  road,  then  falling 
within  tbe  corporate  limits  of  said  town, 
came  under  the  Jurisdiction  of  the  common 
council  of  said  town,  who  continued  to 
bold,  work,  occupy,  and  use  tbe  same  as 
a  public  road  until  the  matters  therein 
complained  of  occurred ;  tbat  In  the  year 
1888  tbe  lands  through  which  said  road 
passed  were  partitioned  between  the  plaln- 
tifl  and  the  defendant  Jed.  W.  Yates,  and 
plaintiff  was  assigned  tbe  land  on  one  side 
of  the  road,  and  defendant  Jed.  W.  Yates 
the  land  on  tbe  other  side  of  the  road :  but 
said  road  was  not.  taken  into  considera- 
tion in  said  partition,  but  was  left  undis- 
turbed for  the  use  of  tbe  public;  and  a 
copy  of  the  decree  of  partition  and  the 
plat  showing  said  road  was  exhibited  with 
said  bill.  He  also  alleged  that  he  was 
still  the  owner  in  fee,  subject  to  public 
usee,  of  the  undivided  half  of  said  road, 
and  that  In  case  of  tbe  abandonment 
thereof  by  tbe  public  tbe  same  reverts  to 
him;  tbat  said  road  Is  an  absolute  and 
indispensable  necessity  tor  biro  to  use  In 
going  to  and  from  the  residue  of  his  lands, 
as  idiown  on  said  plat  as  tracts  Nos.  TT 
and  C,  and  that  tbe  closing  of  said  road 
will  cut  oft  his  eommunicanon  with  said 
lands,  and  greatly  impair,  if  not  entirely 
destroy,  their  market  value;  that  when 
said  road  was  established,  which  was 
during  plaintltl's  mi^orlty,  be  claimed  no 
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damages  for  the  land  taken  for  said  road, 
because  of  Its  peculiar  benefit  to  his  other 
lands,  bat  that,  notwlthstandiner  the 
premiseB,  the  plaintiff  charged  that  the 
common  council  of  the  said  town  of  West 
Grafton,  against  the  public  interests  of 
which  It  is  the  guardian,  and  to  the  de- 
struction and  damageof  plaintiff's  private 
rlsrhts  and  property,  conceived  the  unlaw- 
ful purpose  of  abandoning  said  road,  and 
allowing  the  same  to  be  wholly  ob- 
structed and  closed  up  by  the  defendant 
railroad  company  for  its  own  private  pur- 
posed, and  actually  entered  into  a  con- 
tract with  said  company  to  abandon 
said  road  to  said  company's  private  oses. 
in  consideration  of  the  payment  by  said 
company  to  said  town  of  the  sum  of  f  250; 
and  a  copy  of  the  order  of  said  common 
council  was  exhibited  with  said  bill.  And 
the  plaintiff  further  alleged  that  if  said 
town  authorities  were  permitted  to  carry 
out  their  said  contract  with  said  com- 
pany, and  said  company  was  permitted 
to  obstruct  and  close  up  said  road  by  vir- 
tue of  said  contract,  the  plaintiC  would  be 
irreparably  Injured  and  damaged  thereby, 
and  his  reversionary  Interest  in  said  road 
would  be  taken  for  private  purposes  with- 
out just  compensation.  He  therefore 
prayed  that  said  town  authorities  might 
be  enjoined  and  restrained  from  carrying 
out  said  contract  with  said  company,  and 
that  said  company  might  be  mjoined  and 
restrained  from  obstructing  said  road, 
and  that  upon  a  flnal  bearing  said  town 
might  be  compelled  to  open  and  keep  open 
said  road  for  public  use,  and  for  general 
relief.  The  defendant  the  town  of  West 
Grafton  and  several  members  ol  its  conn- 
cil  demurred  separately  to  the  plaintiff's 
bill, in  which  demurrer  the  plaintiff  Joined; 
and  on  the  18th  day  of  November,  1889, 
the  conrt  sustained  said  demnrrers,  dis- 
solved the  InJoDctlon  which  had  been 
awarded  therein  in  accordance  with  the 
prayer  of  the  bill,  and  dismissed  the 
plaintiff's  bill,  with  costs,  and  from  this 
decree  the  plaintiff  applied  for  and  ob- 
tained this  appeal. 

Did  the  court  below  commit  an  error  in 
sastainlng  the  defendant's  demurrer? 
Our  statute  (chapter  47,  §  28,  Code  W. 
Va. )  provides  that  "  the  council  of  such 
city,  town,  or  village  shall  have  power 
therein  to  lay  off,  vacate,  close,  open,  al- 
ter, enrb,  pave,  and  keep  in  good  repair 
roads,  streets,"  etc.,  "for  the  nse  of  the 
public,  or  any  of  the  citizens  thereof." 
Under  this  statute  the  towns  in  this 
state,  so  far  as  streets,  roads,  alleys,  etc.. 
He  within  their  limits,  have  full  power  to 
open,  close,  vacate,  or  alter  the  same.  It 
is  alleged  in  the  bill  that  after  the  incor- 
poration of  the  town  of  West  Grafton,  in 
1874,  said  road  fell  within  the  corporate 
limits  of  said  town,  and  was  worked  and 
used  by  the  common  council  thereof;  and 
the  plaintiff  bases  his  claim  tor  relief  on 
the  fact  that  on  the  16th  day  of  April, 
1889,  the  council  of  said  town  made  the 
following  order,  to-wit:  "That  part  of 
what  Is  known  as  the  'Fair-Ground  Road' 
[describing  the  part  referred  to]  be  aban- 
doned tn  the  use  of  the  Baltimore  &  Oblo 
Railroad  Company  for  and  in  considera- 
tion of  f  250,  to  be  paid  by  said  Baltimore 


ft  Ohio  Railroad  Company  to  the  corpora- 
tion of  West  Grafton:"  and  by  reason  of 
this  order  the  plaintiff  claims  that  the 
council  of  said  town  has  conceived  tbe  un- 
lawful purpose  of  abandoning  said  ruad, 
and  allowing  the  same  to  be  wbolly  ob- 
structed and  closed  up  by  the  defendant 
railroad  company  for  itsown  private  pur- 
poses. This  allegation,  however,  is  in- 
consistent with  the  order  of  said  town 
council,  which  Is  above  quoted,  and  which 
is  exhibited  and  made  part  of  tbe  bill.  If 
said  council  had  seen  proper  to  absolutely 
vacate  said  street,  the  statute, as  we  liave 
seen,  confers  upon  them  full  power  to  do 
so;  but,  according  to  myconstraetion  and 
interpretation  of  the  language  used  in 
said  order,  it  did  not  vacate  said  ruad,  or 
any  part  of  It,  bnt  tor  a  consideration  it 
abandoned  a  portion  of  said  road,  (nut 
absolutely, )  bn  t  to  the  nse  of  anottier  public 
highway,  to-wit,  the  Baltimore  ft  Ohio 
Railroad.  The  constitution  (article  11.  J 
9)  provides  that  "railroads  heretofore 
constructed,  or  that  may  hereafter  be  con- 
structed, in  this  state,  are  hereby  declared 
public  highways,  and  shall  bo  tree  to  all 
persona  for  tbe  transportation  of  tlieir 
persons  and  property  thereon  onder  such 
regulations  as  may  be  prescribed  bylaw." 
etc.,  and  while  it  might  be  true  that  said 
town  council  had  no  right  to  receive  pay 
tor  tbe  easement  they  thus  surrendered, 
yet  this  action  was  something  of  which 
the  plaintiff  could  not  complain,  and.  as 
said  town  was  not  the  owner  of  the  fee- 
simple  in  said  road  as  a  matter  of  course, 
it  could  in  no  manner  confer  such  title  up- 
on the  railroad ;  but  the  effect  and  result 
ot  the  order  was  to  transfer  the  eaaement 
to  the  railroad  company  as  to  a  portion 
of  said  road ;  and  this  conrt  has  held  in 
the  case  ot  Arbenx  v.  Railway  Co.,  33  W. 
Va.  11, 10  S.  E.  Rep.  14.  that  "^the  nse  by 
a  railroad  under  legislative  authority  of 
the  street  of  a  city  in  Its  ordinary  use.  as 
a  means  of  travel  and  transportation,  is 
not  an  abandonment  or  perversion  ot  tbe 
street  from  its  original  purposes.  •  •  • 
To  construct  an  operate  such  lines,  it  is 
necessary  that  cities  shall  be  traversiad  by 
them.  The  city  isnecessailly  traversed  by 
and  tbrongh  its  streets,  and  by  laying  a 
railroad  track  tbrongh  or  along  a  public 
street  the  use  and  comfort  of  the  latter  as 
a  highway  must  be  somewhat  impaired. 
When  this  is  done  under  proper  authority. 
It  Is  but  the  assertion  of  so  much  of  the 
sovereign  power  and  discretion,  by  which 
the  enjoyment  ot  one  right  or  easement 
is  abridged,  that  tbe  public  may  have  an- 
other deemed  to  be  ot  greater  value.  This 
doctrine  is  especially  true  in  this  state,  be- 
cause nnr  constitution  (article  11.  S  9)  ex- 
pressly declares  that  all  railroads  shall  be 
public  highways,  tree  to  all  persona  tor  the 
transportation  of  their  persons  and  their 

Jtroperty.  The  use  of  a  street,  then>(ure, 
n  this  state  by  a  railroad  for  its  track,  ia 
not  an  abandonment  of  the  easement,  bnt 
simply  tbe  imposition  ot  an  additional 
servitude  tor  the  benefit  of  the  public.  * 
In  the  case  of  Spencer  t.  Railroad  Co..  33 
W.  Va.  426,  GREE.N,  J.,  in  delivering  the 
opinion  of  tbe  conrt,  quotes  from  tbe  case 
of  Railroad  Co.  v.  City  of  Newark,  10  N.  J. 
Eq.  852,  this  passage:  "It  toUows  that 
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where  a  public  hliptaway  is  used  In  com' 
mon  with  the  public,  under  the  sanction  of 
leKlslatlve  authority,  it  may  enjoy  such 
Qse  without  making  compensation  to  the 
owners  in  tee  u{  the  adjacent  lands,  and 
that  the  legislature  may  authorize  such 
use  without  providing  compensation  to 
the  owners  in  fee  of  the  adjacent  lands, 
even  under  the  existing  constitution  of  the 
state,  which  provides  that  individuals  or 
private  corporations  shall  not  be  autbor- 
ised  to  take  private  property  for  public  use 
without  Just  compensation  first  made  to 
the  owners.  Theuuthorltj  to  usea  public 
highway  for  the  purpose  of  a  railroad,  re- 
taining the  use  of  such  highway  fur  all  or- 
dinary purposes,  subject  only  to  the  In- 
coDvenle'oce  of  the  railroad,  is  not  such 
taking  of  private  property  from  the  owner 
of  the  fee  o I  the  adjacent  lauds  as  Is  con- 
templated by  this  provision  of  the  consti- 
tution. The  easement  of  the  highway  Is 
in  the  public,  although  the  fee  is  technical- 
ly in  the  adjacent  owner.  It  is  the  ease- 
ment only  which  is  appropriated,  and  no 
right  or  title  of  the  owner  is  interfered 
with:"  and  on  page 427  this  court  held  as 
follows:  "It  Is  obvious,  therefore,  that 
when  a  railroad  company  Is  authorized  by 
the  legislature  by  an  express  statute,  or 
when  authorised  by  a  town  council  by  the 
authority  of  a  legislative  statute,  which 
is  the  same.  It  cannot,  either  at  common 
law  or  in  a  court  of  equity,  be  sued  or  en- 
Joined,  If  it  is  proceeding  to  build  Its  road 
In  such  street  carefully  and  skillfully,  and 
in  a  manner  least  Injurious  to  others; 
and  if  the  const Itutlon  gives  the  owner  of 
an  adjoining  lot  no  redress,  the  injury  he 
sastains  must  be  regarded  as  damnum tib- 
BQue  injarin;"  and  it  follows  that  it  the 
railroad  could  not  be  enjoined  by  the  own- 
er of  the  lee  from  constructing  Its  track 
without  proper  authority  when  that  au- 
thority was  conferred  by  the  town  council, 
the  town  authorities  could  not  be  re- 
strained from  granting  permlssioo  to  said 
railroad  to  construct  its  track  along  the 
street  because  this  court,  in  deciding  that 
a  railroad  when  authorized  by  a  town 
council  to  construct  a  railroad  track  along 
one  of  its  streets  could  not  be  enjoined 
from  so  doing,  passed  upon  the  right  of 
the  town  council  to  grant  such  permission. 
The  town  council,  under  the  statute,  only 
has  the  control  of  the  easement;  and,  not 
being  the  owner  of  the  fee-simple,  no  act 
on  its  part  could  confer  the  fee-simple  up- 
on the  railroad.  All  It  could  transfer 
would  be  the  use  of  the  easement,  and 
such  transfer,  as  we  have  seen,  "is  not  an 
abandonment  of  the  easement,  but  simply 
the  imposition  of  an  additional  servitude 
for  the  benefit  of  the  public; "  and  the  or- 
der of  the  town  council,  by  Its  language, 
does  not  abandon  said  road,  but  does 
abandon  a  part  of  what  Is  known  as  the 
"Fair-Ground  Road"  to  the  use  of  the 
Baltimore  &  Ohio  Railroad  Cpmpan.r. 
This  order  of  the  council  of  the  town  of 
West  Oratton  does  not  in  any  manner  pur- 
port teconferupon  said  railroad  company 
the  tee-simple  of  the  land  occupied  by  said 
road,  and  the  plaintiff  in  his  bill  does  not 
allege  that  said  road  has  been  taken,  but 
does  allege  "that,  11  the  town  authorities 
are  permitted  to  carry  out  their  said  con- 


tract with  said  company,"  etc.,  be  will  be 
irreparably  injured  and  damaged  thereby, 
and  his  reversionary  interest  in  said  road 
will  be  taken  for  private  purposes  with- 
out Just  compensation;  but  when  we 
look  to  the  order  made  by  said  council  we 
find  that  the  privilege  thereby  conferred 
upon  said  railroad  company  in  no  man- 
n'srconstltutes  a  taking  of  the  fee-simple  of 
the  property,  under  the  ruling  in  Railroad 
Co.  V.  City  of  Newark,  supra.  Our  Code, 
(chapter  64,  §  60,)  among  other  things, 
expressly  confers  upon  railroads  the  pow- 
er to  construct  such  railways  "across, 
along,  or  upon  any  stream  of  vi^ater,  water- 
course, street,  highway, road,  turnpike,  or 
canal  which  the  route  of  such  railroad  shall 
intersect  or  touch;  but  such  corporation 
shall  restore  the  stream,  water-course, 
street,  highway,  road,  turnpike,  or  canal 
thus  intersected  or  touched  to  its  former^ 
state,  or  to  such  state  as  not  unnecessarily 
tohavelmpaired  Its  usefulness,  and  to  keep 
such  crossing  In  repair :  *  *  *  provid- 
ed, that,  in  case  of  the  construction  of  said 
railroad  along  highways,  roads,  turn- 
pikes, or  canals,  such  railroads  shall  either 
first  obtain  the  consent  ottha  lawful  au- 
thorities having  control  or  Jurisdiction  of 
the  same,  or  condemn  the  same,  under  the 
provisions  of  section  48  of  this  chapter;" 
and  Dillon's  Municipal  Corporations  (vol- 
ume 2,  §  666)  asserts  the  law  upon  this  sub- 
ject us  follows:  "The  plenary  power  of 
the  legislature  over  streets  and  highways 
is  such  that  it  may,  in  the  absence  of  spe- 
cial constitational  restriction,  vacate  or 
discontinuetbepnbliceasement  in  them, or 
Invest  municipal  corporations  with  this 
authority.  Without  a  Judicial  determina- 
tion, a  municipal  corporation,  under  the 
authority  conferred  in  its  charter  'to 
locate  and  establish  streets  and.  alleys, 
and  vacate  the  same,'  may  constitution- 
ally order  the  vacation  of  a  street;  and 
this  power,  when  exercised  with  due  re- 
gard to  Individual  rights,  will  not  be  re- 
strained at  the  instance  of  a  property  own- 
er claimlngthat  be  is  interested  in  keeping 
open  the  streets  dedicated  to  the  public." 
Under  the  law,  then,  as  itexists,  the  munici- 
pal authorities  of  said  town  having  the 
right  to  authorise  said  railroad  company 
to  construct  and  operate  its  railroad 
along  a  portion  of  said  road  lying  within 
the  limits  of  said  town;  and  said  railroad, 
under  the  statute,  having  the  power  to 
accept  said  use  and  privilege,  and  to  con- 
struct Its  railroad  along  said  road.  It  be- 
ing expressly  provided  in  the  statute  that, 
in  so  doing  "such  railroad  shall  restore  the 
road  so  Intersected  or  touched  to  Its  for- 
mer state,  or  to  such  a  state  as  not  un- 
necessarily to  impair  itsusefolness:"  and 
It  having  been  held,  as  we  have  seen,  in  10 
N.  J.  Eq.  862,  that  "  the  authority  to  use 
a  public  highway  for  the  purpose  of  a  rail- 
road, retaining  the  use  of  such  highway 
for  all  ordinary  purposes,  subject  only  to 
the  Inconvenience  nf  the  railroad,  is  not 
such  taking  of  private  property  from  the 
owner  of  the  fee  of  the  adjacent  lands  as 
Is  contemplated  by  the  provision  of  the 
constitution  in  reference  thereto," — my 
conclusion  is  that  the  plaintiff  by  his  bill 
and  exhibits  has  not  presented  such  a  case 
as  would  entitle  him  to  the  relief  prayed 
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tor.  The  court  below,  therntore,  acted 
properly  In  aDBtalning  the  demurrer  aod 
dlimolvlng  the  Injunction.  It  is  claimed 
that  the  court  erred  in  dismisBinp;  the 
plalDtiB'a  bill,  but  our  Code  (chapter  188, 
§  18)  provides  that,  "  when  an  injunction  is 
wholly  dissolved,  the  bill  aball  be  dis- 
missed, with  costs,  unless  a  sufficient  cause 
be  shown  against  such  dismission. "  It 
does  not  appear  that  any  such  cause  was 
sbown.and  no  motion  was  made  for  leave 
to  amend.  The  decree  complained  of  mast 
be  affirmed,  with  costs  and  damages  to 
the  appellee.^ 

Lucas,  P.,  and  Bban-non  and  Holt,  JJ., 
concur. 


County  Couet  or  Tuckeb  Codntt  v. 
Miller  et  aJ. 


iSuipreme  Court 


of  Appealg  of 
Ibirch  7,  1891.) 


Wett  Vla^jinOtti. 


BhXKIITS— LUJBII.ITT  TO  COUHTT— JUDSIUMT. 

A  notice  of  a  motion  against  a  sheriit  and 
his  soreties  for  judgment  In  faror  of  a  county  for 
moneys  due  from  the  sherUX  for  ooUection  of 
county  levy  and  road  levies  is  not  bad  because  of 
its  Joining  those  two  kinds  of  levy  as  grounds  for 
the  motion. 
(SyVUibus  J>v  the  Covrt.) 

Error  to  circuit  court.  Tucker  county. 

A.  B.  Parsona,  for  plaintllfin  error.  W. 
B.  Maxwell  and  P.  Lipscomb,  tor  defend- 
ants In  error. 

Brannok,  J.  Tbe  county  court  of  Tuck- 
er gave  notice  to  M.  V.  Mliier,  late  aberiff, 
and  the  sureties  in  bis  bond,  of  a  motion 
before  tbe  circuit  cowt  of  that  county  tor 
Judgment  In  its  favor  for  moneya  alleged 
to  be  due  from  the  sberittfor  taxes  col- 
lected; and,  the  circuit  court  having 
quashed  the  notice,  the  county  court  sued 
out  this  writ  of  error.  It  is  unnecessary 
to  refer  to  authorities  as  to  form  and  cer- 
tainty of  notices  of  motions  to  show  that 
they  are  treated  with  liberality,  for  no  ob- 
jection is  made  to  the  certainty  of  this  no- 
tice, and  it  seems  to  be  amply  sufficient  In 
that  regard.  The  only  point  made  here 
for  the  appellees  is  as  to  what  is  called  in 
the  brief  of  counsel  "misjoinder  of  action 
In  the  notice. "  It  alleges  that  a  certain 
sum  was  due  from  the  sheriff  for  county 
levy,  aod  certain  separate  sums  for  road 
taxes  in  several  districts  specified,  and 
warned  the  defendants  that  the  county 
court  would  move  tor  judgment  tor  a  cer> 
tain  sum,  belngtbe  aggregate  amount  due 
from  the  sberiO  for  all  said  sums.  A  no- 
tice of  a  motion  is  not  technical  process  in 
a  common-law  action.  It  is  not  Itself  the 
motion,  for  that  is  made  in  court;  but  is 
simply  warning  that  such  motion  will  be 
made,  specifying  the  ground  of  such  mo- 
tion. Therefore  I  think  that  under  this 
one  notice  theremight  have  been  severHl 
motions;  In  other  words,  a  separate  Judg- 
ment for  each  separate  cause.  In  Segouine 
V.  Auditor.  4  Mnuf.  808,  it  was  held  that 
notice  of  a  motion  for  judgment  against  a 
sheriff  for  the  amount  of  his  receipt  tor 
sundry  executions  for  fines  is  sufficient, 
without  mentioning  the  separate  amount 
of  each  execution  or  the  aggregate.  It 
was  admitted  by  the  distinguished  lawyer 


Wickham  that  one  notice  would  do.  In 
Hendricks  v.  Shoemaker,  3  Grat.  197,  it 
was  held  that  one  Joint  notice  to  a  con- 
stable and  sureties,  upon  default  oi  the 
constable  in  several  cases,  is  sufficient,  and 
separate  judgments  should  be  given.  In 
this  case  any  liability  which  may  exist  is 
based  on  one  bond ;  the  moneys,  whether 
due  for  taxes  for  general  county  purposes 
or  road  purposes,  are  due  to  the  same 
party  and  from  the  same  parties.  If  even 
a  judgment  for  all  la  soIMo  were  rendered 
what  part  would  belong  to  tbe  county, 
what  to  the  district  for  roads,  would  be  a 
matter  of  account.  Is  that  a  matter  ma- 
terial to  defendants?  The  county  court 
levies  and  disburses  both  levies  from 
a  common  treasurer.  But  it  is  easy  to 
obviate  any  contusion  as  to  the  amounts 
found  due  for  county  levy  and  the  several 
levies  for  district  road  purposes  by  recital 
in  the  judgment  or  separate  judgments. 
Let  us  suppose  that,  instead  of  proceeding 
by  motion,  an  action  of  debt  on  the  bond 
were  resorted  to.  Would  it  be  necessary 
to  bring  separate  actions?  I  think  not. 
One  action — the  declaration  assigning 
several  breaches— would  certainly  be  prop- 
er, the  liability  arising  on  one  bond,  and 
between  a  plaintiR  entitled  to  all  the  mon- 
eys due  against  defendants  liable  for  all 
such  moneys  alike.  This  is  surely  com- 
mon practice.  One  declaration,  assigning 
separate  breaches  of  tbe  condition  ot  the 
bond,  arising  from  different  constable's  re- 
ceipts, are  very  common,  (^nnot  several 
demands  between  same  parties  be  joined 
in  debt  or  asantopslt,  and  other  actions? 
It  would  not  do  to  say  that  such  joinder 
could  be  tolerated  in  formal  actions,  but 
denied  in  a  notice,  even  if  tbe  doctrine 
stated  above,  that  one  joint  notice  would 
do  tor  several  grounds  of  motion,  calling 
for  separate  Judgments,  were  incorrect.  1 
think  there  is  reason  tor  more  liberality  as 
to  notices.  The  judgment  is  reversed,  and 
case  remanded  to  tbe  circuit  court  for  fur- 
ther proceedings. 

LocAs,  P,,  and  Enoubh  and  Holt,  JJ., 
concur. 


Bensimbr  et  at.  t.  Fell  et  a/. 

{Supreme  Court  of  Appeals  of  Wat  Fbrytnla. 

IdABIUTT  or  VlNDBB  —  IlAKS  SUBJXCT  TO  JUOO- 

MiNT— Rss  AoJODioATA— Paoor  or  Liaxs — IStt- 

tUTABLB  MOBTOAOB  —  DBBD— ACKNOWI.BDaMB!rr 

BT  MAaarBD  Woman. 
1.  A  purchaser  of  land  which  is  sabjeet  to 
the  lien  01  a  Judgment  takes  it  subject  only  to  the 
amount  called  for  by  the  Judgment,  and  it  is  not 
liable  to  the  Judgment  inciMaaed  by  usury  under 
a  subsequent  agreement  between  the  creditor  and 
Judgment  debtor. 

a.  In  a  creditor's  suit  afterwards  brought  by 
another  creditor  to  convene  and  enforoe  liens 
against  lands  of  such  Judgment  debtor,  but  not 
against  the  land  so  sold,  theie  is  a  personal  de- 
cree against  the  debtor  based  on  snoh  Jndgmenv 
for  an  amount  beyond  the  legal  call  of  the  Jndg 
ment  by  reason  of  suoh  nsoiy,  and  the  lands  of 
such  debtor  are  decreed  to  sue  to  pay  that  and 
other  Hens  ascertained  by  a  oommiauoner's  re- 
port of  liens  under  an  order  to  oonvene  them,  and 
after  publication  of  notice  to  creditors,  and  such 
purchaser's  administrators  and  heirs  are  not 
lormal  parties,  but  prove  a  debt  before  the  com- 
missioner; and  afterwards  an  amended  bUl  is 
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filed  to  subject  the  land  which  had  been  sold  to 
such  pnrchaser  to  said  debt.  Meld,  that  the  ad- 
ministrators and  heirs  of  such  pnrchaser  are  not 
precluded  by  snch  contention  of  creditors  and 
such  decree  from  disputing  the  amount  of  the 
debt  as  fixed  bv  snch  decree,  and  the  land  so  sold 
Is  to  be  held  liable  only  for  the  amount  legally 
called  for  by  the  Judgment. 

8.  No  subsequent  decree  or  Jadgment  for  an 
amount  beyond  the  legal  call  of  the  first  Judg- 
ment, in  a  suit  to  which  such  purchaser  is  not  a 
formal  party,  or  wherein  the  true  amount  due  by 
reason  of  the  judgment  was  not  in  fact  litigated, 
can  estop  such  purchaser  from  satisfjring  the  de- 
mand by  payment  of  a  gum  lawfully  called  for  by 
the  judgment  as  it  was  when  he  porohased. 

4.  A  privy  in  estate  is  not  bound  by  a  judg- 
ment or  decree  recovered  against  him  from  whom 
he  derived  his  estate,  after  he  derived  it,  merely 
because  of  such  privity. 

5.  A  judgment  for  a  debt  In  favor  of  A. 
against  B.  is  conclusive,  not  only  between  the 
parties,  but  even  as  to  strangers,  to  establish  the 
existence  and  amount  of  the  liability,  and  stran- 
gers can  only  Impeach  it  for  fraud  or  collusion. 

0.  A  decree  under  section  7,  c.  189,  Code  1887, 
npon  a  report  of  a  commissioner  after  notice  to 
lienholders,  adjudging  liens  on  the  lands  of  a 
debtor,  Is  oonoluslve  as  between  the  various  lien- 
ors proving  liens,  though  not  formal  i>arties,  as 
to  the  existence  and  amonnts  of  their  debts  for 
the  purpooes  of  that  cause  as  to  the  lands  of  the 
debtor:  and  if  there  be  a  personal  decree  acptinst 
the  debtor  for  such  liens,  not  merely  because  of 
the  statute,  bnt  on  general  principles  of  law,  the 
decree  would  be  conclusive  generally  as  be- 
tween, not  only  the  creditor  and  debtor,  but  also 
conclusive  as  between  the  various  lienors,  as  to 
the  existence  ana  amounts  of  their  respective 
debU. 

7.  Any  lienor  holding  a  debt  against  the  judg- 
ment debtor  constitutin/r  a  Hen  on  his  land,  not 
proving  his  Hen  In  such  proceeding,  would  be 
thereby  barred  from  sharing  in  the  proceeds  of 
the  sale  of  land  under  the  decree,  except  In  the 
snrplns  remaining  after  payment  of  the  liens  de- 
creed, though  not  a  formal  party.  Bnt  a  debt  se- 
cured by  deed  of  trust  would  not  be  so  barred, 
unless  the  trustee  and  cestui  que  tnut  be  formal 
parties.  They  must  still  in  such  suit  be  made 
formal  parties,  under  section  7,  o.  189,  as  found 
in  the  edition  of  the  Code  Issned  in  1887,  under 
chapter  136,  Acts  1882. 

8.  While  the  debt  of  a  party  who  ought  to, 
bnt  does  not,  prove  his  lien  in  such  proceeding, 
is  barred,  as  above  stated,  from  participation  in 
the  proceeds  of  the  sale,  as  a  Hen,  yet  the  debt 
is  .not,  as  a  personal  debt  against  the  aebtor, 
bajtred  merely  from  snch  failure. 

9.  Nor  is  a  Hen  on  the  land  of  the  judgment 
debtor,  created  not  by  him,  but  by  a  former 
owner  of  the  land,  barred  as  to  such  land  by  fail- 
ure of  the  owner  to  prove  his  lien  therein,  but,  to 
b«r  him  for  failure  to  do  so,  he  must  be  made  a 
formal  party.  This  is  the  case  even  though  the 
holder  of  snch  lien  proved  in  the  ease  another 
lien  on  the  land  created  by  the  judgment  debtor 
himself. 

10.  A  deed  conveys  land  to  a  trustee  to  hold 
for  the  separate  use  of  a  married  woman,  "ex- 

Ely  reserving,  however,  to  the  said  E.  A.  C. 
woman]  the  right  to  sell  and  unite  with  her 
lod  and  her  said  trustee  in  conveying  all  or 
any  part  of  said  lands,  whenever  she  mav  elect 
to  do  sa  "  She  and  her  husband  make  a  deed  of 
trust  on  the  land,  acknowledged  by  them  prop- 
erly, to  which  the  trustee  is  not  a  jf«rty;  bat,  by 
an  underwriting  nnder  his  hand  and  seal  of  same 
date  with  the  tmst,  he  agrees  "that  the  above 
trust-deed  may  be  executed,  and,  in  the  event  that 
a  sale  of  the  above-named  lands  shall  have  to  be 
made,  I  will  unite  in  the  deed  conveying,  pro- 
vided the  said  sale  is  made  according  totheiwms 
of  this  trust-deed. "  The  instrument  is  recorded. 
JSeld,  that  though  Informal  for  the  want  of  the 
trustee  as  a  furmal  party,  and  not  passing  legal 
title,  yet  it  creates  a  lien  on  the  land  as  an  ecjui- 
table  mortgage. 


11.  The  certificate  of  the  privy  examination 
and  acknowledgment  of  such  deed  of  trust  has 
the  caption,  "State  of  West  Virginia,  Greenbrier 
county,  to- wit, "  and  oerUfles  the  officer  to  be  "a 
justice  of  the  peace  in  and  for  the  county  afore- 
said, "  but  does  not  show  that  the  woman  ap- 
peared before  him  in  the  county.  This  wiU  not 
avoid  the  certificate. 

12.  Such  certificate  certifles  that  the  woman 
"uame  before  me,  and  having  been  examined  by 
me  privily  and  apart  from  her  husband,  and  hav- 
ing had  the  deed  aforesaid  fully  explained  to  her, 
she,  the  said  E.  A.  C,  acknowledged  the  same  to 
be  her  act  and  deed,  and  declared  that  she  had 
wllUngly  signed  the  same,  and  that  she  wished 
not  to  retract  It. "  The  word  "signed"  is  equiv- 
alent here  to  "executed,"  and  its  use  in  place  of 
the  word  "executed"  does  not  vitiate  the  certifi- 
cate. ^ 

{SuUdbus  bu  the  Court) 

Appeal  and  svpersedeaa  from  drcait 
court,  Greenbrier  county. 

J.  W.  Harrla,  for  appellants.  A.  F. 
MsLttbewB,  tor  appellees. 

Bbannon,  J.  In  1890,  W.  a.  Bensinier 
filed  bis  bUl  in  the  circuit  court  of  Green- 
brier county  agalnHt  John  P.  Fell,  to  as- 
sert the  Hen  of  a  judgment  in  favor  of 
Benalmer  against  Fell,  toconvene  tbe  licn- 
boldors,  and  sell  Fell's  lands  fur  tiie  pay- 
ment of  the  llena.  Tbe  suit  was  in  bebalf 
of  Benslmer  and  all  other  holders  of  Uens, 
and,  a  r^erence  having  been  made  to  a 
commissioner  in  chancery,  be  reported 
various  Hens  against  Fell's  lands,  and 
they  were  sold.  One  of  the  Hens  reported 
was  based  on  a  judgment  of  date  10th 
January,  1878.  In  favor  of  J.  WhitehUI 
against  Fell,  tor  $843,  owned  by  Alexan- 
der F.  Matthews,  and  reported  In  bis  fa- 
vor. Matthews  claimed  that  he  had  en- 
tered Into  an  agreement  with  Fell  by 
which  Fell  agreed  to  p*iy  an  additional 
sum  In  consideration  ot  the  forbearance 
of  Matthews  to  enforce  said  debt,  and 
that  according  to  that  agreement  this 
debt  would  amount  to  92,246.65  on  No- 
vember 10,  1886;  but  the  commissioner 
stated  that,  though  there  was  no  plea  of 
usnry  by  Fell,  he  thought  he  must  be  gov- 
erned by  the  Judgment,  and  calculate  in- 
terest at  the  lawful  rate,  and  so  he  report- 
ed the  debt  as  ot  that  date  at  $1,294.14. 
Matthews  excepted  to  the  report  for  tba  t 
cause,  and  tbe  court  sustained  bis  excep- 
tion, and  decreed  tbe  debt  against  Fell  at 
$2,246.66.  The  lands  sold  did  not  pay  off 
all  the  debts  decreed,  and  the  Matthews 
debt  was  In  large  part  unpaid,  and  an 
amended  bill  was  then  filed  to  bring  into 
tbe  cause  and  sell,  tor  such  of  the  unpaid 
debts  as  were  liens  thereon,  lands  which 
bad  been  sold  by  Fell,  namely,  an  undi- 
vided half  oi  a  tract  of  111  acres  conveyed 
to  the  Crookshanks  by  Fell,  and  an  undi- 
vided half  of  a  tract  of  700  acres  called  the 
"Sinking  Creek  Tract, "conveyed  by  Fell 
to  A.  S.  Skaggs.  Skaggs  being  dead,  his 
heirs  were  made  formal  parties  by  this 
amended  bill.  The  cause  was  again  re- 
ferred to  a  commissioner  to  report  the 
debts  of  Fell,  constituting  liens  on  any 
lands  formally  owned  and  aliened  by  Fell, 
and  all  lands  formerly  owned  by  him  on 
which  said  debts  wem  liens.  The  commis- 
sioner under  this  second  r^erence  reported 
tbe  said  Matthews  debt  as  a  Hen  on  the 
land  conveyed  by  Fell  to  Skaggs,  comput- 
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tog  It  on  the  basis  of  the  amonnt  of  the 
Jiirlgmcnt  of  $^13,  compntlng:  interest  on 
It  at  6  per  cent,  from  the  date  from  which 
it  ran  under 'the  letter  of  the  Judgment, 
creditlnsr  $266.40,  as  realized  on  it  from  the 
land  sold  under  the  first  decree.  He  made 
a  special  statement  of  this  debt,  stating 
Its  principal  as  f  2,246.65,  as  fixed  by  the 
decree  which  had  been  entered  inthecause. 
Matthews  excepted  to  it.  His  exception 
claims  that  the  commissioner  erred  as  to 
interest,  and  that  he  should  have  adopted 
as  the  principal  of  said  debt  the  sum  de- 
creed by  the  above-mentioned  decree, 
$2,246.65,  and  given  interest  from  its  date. 
Instead  of  adopting  the  amonnt  of  the 
original  judgment  for  a  principal.  The 
court  adopted  the  theory  of  this  excep- 
tion, and  carried  it  into  decree  by  subject- 
ing the  land  conveyed  by  Fell  to  Slcaggs 
to  the  payment  of  $2,091.09,  the  earn  due 
Matthews  on  that  basis.  Tbe  adminis- 
trators of  Slcaggs  appeal  from  this  decree. 

The  appellants  say  that  the  amonnt  de- 
creed for  the  Matthews  debt  is  too  large. 
On  the  date  of  the  conveyance  from  the 
Judgment  debtor  Fell  to  A.  S.  Skaggs 
there  had  been  rendered  and  docketed  the 
Judgment  on  which  this  Matthews  debt  is 
based,  and  of  the  amonnt  of  that  judg- 
ment, with  lawful  interest  as  called  for 
by  it,  Skaggs  had  notice ;  and  the  mere 
agreement  made  between  Fell  and  Mat- 
thews, by  which  Fell  agreed  that,  in  con- 
sideration of  forbearance,  there  was  due 
on  the  judgment  un  November  20,  1886, 
$2,246.65,  a  sum  largely  in  excess  of  tbe 
amount  called  for  by  the  judgment,  what- 
ever might  be  its  effect  as  between  Mat- 
thews and  Fell,  could  not  operate  as 
against  the  purchaser,  Skaggs.  to  in- 
crease the  debt  over  the  amount  which 
the  Judgment  as  docketed  would  demand. 
Of  the  large  excess  over  tbe  call  of  the 
Judgment  the  purchaser  had  no  notice, 
it  surely  would  not  be  a  part  of  tbe  judg- 
ment as  to  him.  In  Barbour  v.  Tomp- 
kins, 81  W.  Va.  410,  7  S.  E.  Bep.  1.  it  is 
held  that  where  a  bond  calls  for  payment 
of  interest  annually,  and  is  secured  by 
deed  of  trust,  and  interest  notes  are  given 
for  the  Interest  after  it  accrued,  which 
bear  interest,  as  between  the  parties  the 
trust  will  secure  the  interest  on  tbe  new 
interest  notes,  bnt  that  such  interest  can- 
not avail  as  against  subsequent  creditors 
and  purchasers.  Tbesameprincipieapplies 
here.  This  is  so  whether  tbe  excess  be- 
yond the  legal  call  of  the  jadgment  is 
based  on  usury  or  other  consideration. 
It  is  a  question  of  want  of  notice  to  the 
purchaser  as  to  such  excess  at  the  date  of 
his  purchase. 

But  the  appellee  Matthews  contends 
that  as  in  the  first  decree  (that  sf  Novem- 
ber 20, 1886.)  his  debt  was  asceiialned  to 
be,  by  reason  of  such  agreement;  $2,246.65, 
that  fixes  that  amount  conclusively  as 
the  meatiure  of  his  demand,  not  only  as 
against  Fell,  but  as  against  the  land  con- 
veyed to  Slcaggs.  The  adminlstratorsand 
heirs  of  Skaggs  were  not  formal  parties 
when  that  decree  was  pronounced,  and 
the  decree  Is,  on  common-law  principles, 
a  nullity  as  to  them.  There  was, however, 
an  order  of  reference  directing  the  conven- 
tion of  all  the  lienbolders ;  and  notice  was 


published  to  lienbolders  under  section  7.  c. 
139,  Code,  1887;  and  a  convention  of  Hen- 
holders  was  had ;  a  report  of  liens  \%'as 
made  by  the  commissioner;  and  the  court 
acted  upon  the  report;  decreed  the  Hens 
and  fixed  their  amounts  and  priorities  as 
to  the  lands  still  owned  by  the  judgment 
debtor  Fell,  then  the  only  land  involved 
in  the  suit,  and  directed  their  sale;  and 
besides  made  a  personal  decree  against 
Fell  In  favor  of  Matthews  for  an  amount 
based  on  such  agreement  between  them; 
and,  moreover,  these   administrators   of 
Skaggs  had  a  certain  debt  reported  among 
the  liens  against  Fell's  land.    Wbat.  un- 
der these  clrcumstances.ls  theeffectof  that 
decree  fixing  the  Matthews  debt  at  a  cer- 
tain amount?    Is  it  a  finality  and  a  bar 
against  the    administrators  of    Skaggs, 
preventing  them  from  asserting  that  It 
was  not  the  true  amount  of  that  debt  ex- 
cept only  for  the  purposes  of  the  cause  as 
it  then  stood. — that  is,  as  between   the 
various  creditors  of  Fell  as  regards   tbe 
only  land  then  in  the  cause,  that  is.  Fell's 
land, — or  does  it  go  further  In  Its  opera- 
tion, and  act  against  both  the  administra- 
tors and  heirs  of  Skaggs,  and  estop  them 
from  contesting  the  amount  of  the  Mat- 
thews debt  when  sonifht  to  be  enforced 
against  land  not  belonging  to  Fell,  bat 
which  he  had  conveyed  away?     Before 
chapter  126,  Acts  1882,  amending  and  re- 
enacting  chapter  139  of  the  Code,  It  was 
common  to  direct  the  convention  of  Uen 
creditors  of  a  debtor  by  publication  in  a 
suit  to  subject  his  land  to  a  Judgment, 
whether  brought  by  one  judgment  cred- 
itor only,  or  by  one  tor  himself  and  others ; 
and  any  creditor  filing  bis  claim  before  a 
commissioner  became  an  Informal  party, 
and  bound  as  effectually  by  the  decrees  in 
the  cause  as  if  be  bad  been  made  a  formal 
party.    Arnold  v.  Casner,  22  W.  Va.  444; 
Bilmyer  v.  Sherman,  23  W.  Va.  662.    But  a 
creditor  not  appearing  could  not  be  so 
bound. 

No  doubt  tbe  amounts  of  the  debts  of 
tbe  various  lienors  against  their  common 
debtor,  as  fixed  by  a  decree  in  case  of  such 
a  convention  of  creditors,  would  be  final 
for  all  purposes,  as  between  the  debtor 
and  sucb  creditors,  and  conclusive,  as  be- 
tween the  creditors,  for  the  purposes  of 
that  cause,  as  to  the  land  of  the  debtor 
Bougbt  to  be  sold ;  and  it  would,  as  be- 
tween the  creditors,  not  because  of  the 
statute,  but  on  general  principles  of  law, 
being  conclusive  as  between  the  debtor 
and  bis  creditors,  be  conclusive  as  to  the 
existence  and  amounts  of  the  various  debts 
decreed  against  tbe  debtor  by  decree  bind- 
ing talm,  as  a  personal  decree.  In  other  liti- 
gation between  sucb  creditors,  or  touch- 
ing other  property  than  that  decreed  to 
sale  In  the  cause  In  which  such  decree  was 
made.  I  take  it  that  the  act  of  1882.  mak- 
ing section  7)  c.  139,  as  It  appears  In  the 
edition  of  1887  of  our  Code,  does  not 
change  the  law  as  regards  this  point: 
that  is,  it  does  not  give  tbe  decree  any 
more  force  than  It  had  before,  as  between 
parties  proving  debts  either  as  between 
them  and  their  debtor,  or  as  between 
themselves.  It  does  require  that  before  a 
sale  tor  a  judgment  there  must  be  a  refer> 
ence  and  notice  to  lienbolders,  and  it  does 
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prescribe  the  panlcalar  notice,  and  it 
does  give  the  decree  a  force  aa  to  creditors 
not  presenting  debts  wliicti  it  did  not  pofu 
sees  before  tlie  act  of  1882,  by  barringr  tliem 
from  afterwards  assertiuK  lienii  on  the 
land,  and  thus  mons  etfectnally  protects 
purchasers  under  the  decree;  but  It  does 
not  otherwise  impart  any  additional  effect 
to  the  decree.  But  there  Is  a  reason  why 
in  this  cane  the  admiuistrutors  of  Skaggs 
are  not  precluded  by  that  decree  from 
showlngtbat  the  amount  of  the  Matthews 
debt  as  fixed  by  it  is  too  large,  and  it  is 
this:  that  the  grobnd  on  which  that  debt 
reached  the  amount  given  by  the  decree 
was  that  it  was  for  the  forbearance  of 
money,  that  Is.  usury,  and  that  such  de- 
fense Is  personal  to  the  debtor,  and  can- 
not be  made  by  any  other  creditor,  if  the 
debtor  be  living,  and  even  the  subpur- 
chaser of  land  bound  by  a  previous  usuri- 
ous lien  against  a  former  owner  cannot  de- 
fend his  land  on  the  score  of  usary  in  such 
previous  lien.  iSpengler  v.  Snapp.  5  Leigh, 
478;  Crenshaw  v.Clark,5  Leigh,  56:  Leev. 
Feamster.  21  W.  Va.  108;  Barbour  v. 
Tompkins.  81  W.  Va.  410,  7  8.  E.  Rep.  1. 

Therefore,  it  the  administrators  and 
heirs  of  Skaggs  had  attempted  to  plead 
□sury  against  this  debt  before  the  coin- 
niissioner  on  the  first  reference  or  in  court 
before  the  amended  bill  bringing  in  the 
SkaggB  land,  their  plea  would  have  been 
unavailing;  and  it  is  well  settled  that  be- 
fore a  Judgment,  as  such.can  be  an  estop- 
pel, the  party  must  have  had  right  to  make 
defense.  1  Oreenl.  Ev.  5  686;  Blgelow, 
Estop.  98;  Herman,  Estop.  5  186;  Mnn- 
ford  V.  Oversrars,  S  Band.  (Va.)  318.    Ho 

I  conclude  that  said  decree  does  not, 
propria  rlgore,  shut  out  the  representa- 
tive of  Skaggs  from  showing  that  the 
decree  does  not  fix  the  proper  amount 
legally  due  for  the  Matthews  debt  in  de- 
fense of  their  land,  simply  because  the  ad- 
ministrators were  qnaai  parties,  or  be- 
cause of  any  peculiar  force  of  the  suic  as  a 
creditors'  suit,  under  chapter  189  of  the 
Code;  and  1  will  add  that  It  certainly 
cannot  be  conclusive  against  Skaggs' 
heirs — First,  because  they  were  In  no 
sense  parties;  and, «eeond, because,  even  if 
conclusive  as  to  bis  administratora,  that 
would  not  make  it  binding  on  the  heirs, 
as  there  is  no  privity  between  them.  Mc- 
Kay V.  McKay's  Adm'rs,  88  W.  Va.  724. 

II  S.  E.  Bep.  218;  Saddler  v.  Kennedy,  26 
W.  Va.  636.  Here  it  is  the  land  of  the 
heirs  which  is  to  be  affected  by  the  decree. 

But  outside  of  the  peculiar  character  of 
the  suit  as  a  creditors'  suit,  and  of  the  tact 
of  the  appearance  of  the  administrators 
therein  to  prove  a  debt,  there  is  the  per^ 
Sonal  decree  for  the  Matthews  debt 
against  his  debtor.  Fell.  Treat  It  as  re- 
covered In  any  form  of  proceeding  to  which 
the  administrators  were  in  no  sense  par- 
ties, and  the  question  has  occarred  to  my 
mind  whether,  as  the  decree  Is  conclusive 
on  Fell,  the  Skaggs  heirs,  claiming  land 
bound  by  the  Judgment  under  a  purchase 
from  the  Judgment  debtor,  must  accept 
the  amount  of  tbe  debt  as  decreed  as  a  fi- 
nality. Can  a  person  claiming  land  under 
a  Judgment  debtor  who  is  sued,  to  hold 
the  conveyance  voluntary,  or  fraudulent 
in  tact,  dispute  the  amount  of   the  debt? 


There  seems  to  be  a  great  difference  of 
opinion  and  decision  on  this  question. 
Those  who  hold  against  the  conchislve- 
nesa  of  tbe  judgment  nrgue  that,  as  the 
gruntee  was  no  party  to  the  suit  In  which 
the  Judgment  was  rendered.  It  ought  not 
to  bind  bim  conclusively,  but  only  prima 
facie.  If  at  all,  as  to  the  fact  of  indebted- 
ness and  its  amount,  because  It  is  a  rule 
that  strangers  are  not  bound  by  a  Judg- 
ment; while  others  argue  that,  being  con- 
clusive between  the  parties, it  isconclusive 
also  as  to  third  parties,  except  that  it  may 
be  shown  to  have  been  obtained  by  fraud 
or  collusion.  Wait,  Fraud,  Ck>nv.  §  270, 
says  that  when  tbe  Judgment  isconclusive 
between  the  parties  it  is  "competent  evi- 
dence tending  to  prove  the  debt,  even  as 
to  third  parties,  until  something  is  shown 
to  the  contrary  by  way  ot  impeachment. 
A  third  party  may,  as  a  general  rule, 
show  that  the  Judgment  was  collusive, 
and  not  founded  on  actual  Indebtedness 
or  liability.  Were  the  rule  otherwise, 
the  greatest  injustice  would  result,  since 
H  stranger  to  tbe  record  cannot  ordinarily 
move  to  vacate  the  Judgment  or  prosecute 
a  writ  of  error  or  appeal. "  Bump,  Fraud. 
Conv.  576,  states  the  rule  to  be  that  the 
"Judgment  may  be  Impeached  collaterally 
by  proof  that  the  court  had  no  Jurisdic- 
tion, or  that  it  was  obtained  by  fraud  or 
collusion,  or  that  it  was  entered  illegally, 
but  not  beyond  this;  and  wherea  Judgment 
in  a  personal  action  Is  not  liable  to  either 
of  these  objections,  whether  rendered 
by  default  or  confession,  or  after  con- 
testation, it  is  conclusive  evidence  to 
establish  both  the  relation  of  debtor 
and  creditor  between  the  parties,  and 
the  amount  of  the  indebtedness,  and  can- 
not be  collaterally  impeached  In  another 
suit  where  such  relation  and  indebtedness 
are  called  in  question. "  In  Blgelow,  Estop. 
142,  it  is  laid  down.that  a  Judgment  In  fa- 
vor of  A.  against  B.  cannot  be  disputed  by 
C,  except  on  the  ground  that  a  fraud 
against  creditors,  of  whom  he  Is  one,  or 
against  himself  In  some  other  relation,  e.^., 
as  surety,  has  been  committed,  nor  can 
the  amount  of  the  Judgment  be  contradict- 
ed. Third  parties  cannot  object  when 
those  who  have  exclusive  right  to  settle  a 
question  have  done  so  without  fraud. 
2  Black,  Judgm.  5  605,  states  the  rule  that 
a  "Judgment  obtained  without  fraud  or 
cullnslon  is  conclusive  evidence,  in  suits 
between  creditors  in  relation  to  the  prop- 
erty of  the  debtor,  of  the  tact  and  th 
amount  of  the  Indebtedni^s  ot  the  latter. " 
Prima  faele  only,  according  to  Bart.  Ch. 
Fr.  637.  In  the  opinion  in  Ghamberlayne 
V.  Temple,  2  Rand.  (Ya.)  on  page  896,  it 
is  said  that  a  Judgment  against  donor  es- 
tablishes a  debt  against  donee,  unless  im- 
peached on  the  ground  of  fraud  or  for  any 
other  Just  ground.  Tbe  language,  "any 
other  Just  ground,"  Is  very  indefinite  in 
this  Instance.  In  Garland  v.  Rives,  4 
Rand.  (Va.)  282,  a  case  to  set  aside  a 
fraudulent  conveyance,  It  Is  held  that  the 
Judgment  against  the  grantor  Is  prima 
facie  evidence  against  the  debtor  or  mere 
strangers,  unless  they  can  impeach  it  on 
tbe  ground  ot  fraud,  or  by  showing  that 
a  full  defense  was  not  made,  and  can  pro- 
duce new  proof  showing  that  the  debt  was 
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not   dn»."    This   leaves  the   door  qnite 
widely  open.    See  2  Lomax,  Dig.  341. 

My  own  concluBlon,  on  an  examination 
of  the  many  cases  bearing;  on  the  subject. 
Is  that  a  Judgment  tor  a  debt  Is,  as  between 
the  Judgment  creditor  and  other  creditors, 
conclusive  to  establish  the  relation  of 
debtor  and  creditor,  and  the  Justness  and 
amount  of  the  debt,  and  cannot  beat- 
tacked,  except  for  fraud  or  collusion;  and 
also  that  such  Judgment  is  evidence  to  the 
same  extent  against  those  claiming  prop- 
erty that  may  be  affected  by  the  Judgment 
derived  from  the  Judgment  debtor,  for  the 
reason  that  parties  claiming  property 
under  the  Jndgment  debtor  are  his  privies 
in  estate,  since  they  claim  nnder  him  the 
property  affected  by  the  Judgment ;  and  it 
is  a  cardinal  rule  applicable  to  judgments 
that  tliey  bind  parties  and  privies,  wheth- 
er in  blood,  law,  or  estate.  This  rule  is 
modified  by  our  own  statutes  requiring 
docketing  of  judgments,  etc.  But  it  is  a 
rule  that,  to  bind  a  man  as  a  privy  in  es- 
tate, he  must  have  acquired  hla  interest 
after  the  Judgment,  not  before.  A  grantee 
of  land  is  not  affected  by  a  Judgment 
against  the  grantor  after  the  conveyance. 
2Black,Jndgm.§549;  Freem.  Jndgm.§162; 
Bigelow,  Estop.  185;  1  Greenl.  £v.  §  686; 
Kitty  V.  Fltshugh,  4  Rand.  (Va.)  600.  The 
conveyance  of  the  Sinking  creek  land  by 
Fell  to  Skaggs  was  before  Matthews'  de- 
cree. Thus  far  I  find  no  renson  to  charge 
the  land  conveyed  by  Fell  to  Skaggs  with 
the  amount  of  the  Matthews  debt,  as 
fixed  by  the  said  decree.  But  Matthews 
brings  forward  another  ground  on  which 
he  would  charge  it  with  that  amount. 
The  facts  pertinent  to  this  point  are  as 
follows:  This  moiety  of  the  Sinking  creek 
land  which  Matthews  seeks  to  subject  to 
his  debt  was  conveyed  on  27tta  September, 
1878,  by  Fell  to  Skaggs,  for  the  considera- 
tion of  f6,000,  the  agreement  between  them 
touching  the  purchase  money  providing 
that  of  said  f6,000  "the  sum  of  three 
thousand  dollars  is  to  be  paid  in  cash,  but 
the  other  two  thousand  dollars  onl.v  as  fol- 
lows, as  there  are  now  certain  Judgmento 
binding  said  land,  and  said  Fell  cannot 
make  title  thereto  free  from  incumbrances; 
that  is  to  say,  in  manner  and  form  as  fol- 
lows: After  the  said  Fell  shall  have  satis- 
fled  all  of  said  judgments,  vis.,  by  said 
A.  S.  Skaggs  entering  satMaction  of  a 
certain  debt,  now  amounting  to  f  1,960, 
dne  from  said  Fell  to  said  Skaggs,  and  se- 
cured by  trust-deed  upon  what  is  known 
as  the  'Creigh  Property,'  near  the  town  of 
Frankford,  and  by  paying  to  said  Fell 
fifty  dollars  in  money,  with  interest  there- 
on from  this  date  until  paid.  But  it  is  ex- 
pressly provided  that  no  part  of  said 
$2,000  shall  be  paid'  as  aforesaid,  nor  shall 
the  same  be  considered  as  due,  until  the 
whole  of  the  judgments  on  the  land  first 
above  mentioned  shall  have  been  satisfied 
by  said  Fell  as  aforesaid. "  Fell  re«.-eipted 
for  f3,060  of  the  purchase  money  underthe 
agreement.  Of  that  money  $2,700  was 
paid  to  Fell  with  the  understanding  that 
It  should  be  paid  on  said  judgments,  and 
be  did  pay  f  2,575  of  it  thereon.  The  n- 
maining  f 350  never  went  to  Fell's  bands, 
but  b.v  agreement  Skaggs  was  to  pay  it 
•nd  did   pay  it  on  said   judgments.    The 


facts  agreed  show  that  said  Fell  asreed 
to  dlschargfe  all  such  judgments,  as  also 
do  said  agreements  show  that  fact.  On 
September  28,  1875,  Lewis  S.  Creigh  and 
Elisabeth,  his  wife,  made  a  paper  pur- 
porting to  be  a  deed  of  trust  on  the  tract 
of  850  acres  of  land  called  the  "Creigh 
Tract,"  to  set^nre  to  said  A.  S.  Skaggn  a 
bond  for  fl,500,  with  Interest  from  Sep- 
tember 28, 1876,  given  by  Creigh  and  wife. 
This  land  was  sold  January  15, 1878,  by 
James  Wltbrow,  trustee  for  Mrs.  Creigh, 
and  Mrs.  Creigh  and  her  taosband  to  said 
J.  P.  Fell,  for  the  consideration  of  ••5.000; 
and  as  part  ol  such  consideration  Fell  as- 
sumed the  payment  of  the  debt  dne  from 
said  Creigh  and  wife  to  said  Skaggv 
amounting  then  to  $1,844.68,  secured  by 
said  deed  of  trust,  and  this  contract  re- 
tained a  lien  for  purchase  money.  This 
tract  was  afterwards  decreed  to  be  sold 
as  the  property  of  Fell  by  the  decree  al- 
ready spoken  of  as  having  been  rendered 
on  November  20, 18S6,  and  was  sold  and 
purchased  by  said  Matthews.  Now, 
Matthews  contends  that,  under  the  terms 
of  the  sale  by  Fell  toSkaggsof  the  Sinking 
creek  land,  Skaggs  has  in  hishande  $1,960, 
bearing  interest  from  September  27, 1878, 
retained  by  him  to  pay  Judgments  against 
that  land,  and  to  indemnify  him  against 
snch  Judgments,  which  is  ample  to  pay  his 
debt  according  to  the  amount  fixed  by  the 
decree,  and  that  this  Is  Fell's  money ;  and 
as  bis  decree  is  conclusive  on  Fell  asto  the 
amount  of  the  debt,  and  as  he  does  not 
plead  usury,  it  does  not  lie  in  the  month  of 
Skaggs'  represoitatives  to  plead  it,  and 
thus  cut  down  bis  debt  to  tbe  amount 
called  for  by  the  original  Jndgm*vt,  and 
that  to  do  so  would  not  be  for  tbe  protec- 
tion of  Skaggs' estate,  batfor  Fell'a  protec- 
tion agfdnst  usury,  and  be  has  asked  no  pro- 
tection. Now,  if  we  asflume  as  troe  tbat. 
as  between  Fell  and  Skaggs,  tbe  contract 
allowing  Skaggs  to  pay  Judgments  would 
not  be  confined  to  the  amount  blndlngtbe 
land  at  tbe  date  of  tbdr  contract,  bat  that 
Skaggs  would  be  justifiable  in  paying  tbe 
debt  in  question  as  its  amount  was  en- 
larged by  said  subsequent  decree,  yet  tbat 
does  not  reach  the  length  of  tbe  question 
as  made  by  tbe  tacts.  Itweconld  say  that 
Fell  would  get  any  balance  of  the  fand  in 
Skaggs'  bands  Mt  after  cutting  down 
tbe  debt  to  the  proportions  of  the  original 
Judgment,  we  might  agree  to  tbe  proposi- 
tion of  the  appellee  Matthews.  It  Skaggs 
had  no  interest  in  such  balance,  we  might 
entertain  this  proposition.  Bnt  tt  is  tbe 
fact  that  the  argument  of  the  appdlee 
treats  this  balance  as  if  It  were  Fell's 
property,  and  as  if  Skaggs  had  no  interest 
in  it,  which  is  the  fault  of  that  armament. 
If  Skaggs,  nnder  his  agreement  of  purchase 
from  Fell,  has  the  right  to  apply  oo  tbe 
debt  dne  bim  from  Crelgb  any  balance  alt- 
er satisfying  Judgments,  he  may  insist 
tbat  tbe  amount  of  those  Judgments  shall 
be  as  called  tor  by  them,  as  existing  at 
tbe  date  of  his  purchase. 

Then,  has  Skaggs  (or.  rather,  bis  repre- 
sentatives) right  to  apply  such  balance  to 
their  debt?  Fell,  as  p^rt  of  tbe  consld«<- 
atlon  for  the  350-acre  Creigh  tract,  bad  as- 
sumed to  pay  to  Skaggs  the  debt  dne  him 
from  Creigh,  and  thus  became  personiiily 
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not  required,  or  so  far  as  not  reqoired,  to 
pay  judgments  on  said  Sinking:  creek  land. 
Such  Is  the  plain  meaning;  of  the  contract. 
Had  FpII  paid  sncb  judgments,  clearly  he 
could  not  have  demanded  the¥l,»50.  But 
Skaggscoald  have  applied  iton  theCreigh 
debt.  Skuggs  hud  right  against  Fell  to 
apply  such  balance  on  his  debt  due  from 
Creigh,  and  to  pay  off  the  judgment  of 
J.  Whitehill  assigned  to  Matthews  at  an 
amount  fixed  by  its  principal,  f843,  with 
InteroBt  at  the  rate  of  6  per  cent,  per  an- 
num from  the  29tta  day  of  December,  1877, 
and  the  costs  of  such  judgment,  and  his 
administrators,  or  the  land  purchased  by 
him  of  Fell,  and  descending  to  his  heirs, 
could  not  be  charged  with  more.  It  Is 
urged  here  that  said  Creigh  deed  of  trust 
Itself  creates  no  lien  because  of  the  ineffi- 
cacy  of  the  deed  of  trust  to  create  a  lien, 
tor  the  reason  that  the  land  was  vested  In 
Wltbrow,  trustee,  for  Mrs.  Creigh.  and 
Wi throw  Is nota  party  to  tbedeed  of  trust; 
whereas,  the  conveyance  to  him  as  trustee 
provided  that  he  must  unite  in  any  deed 
conveying  it, and  also  because  Mrs.  Creigh 
did  not  properly  acknowledge  the  deed. 
If  even  this  be8o,7et  thefact  remains  that 
Feil  received  a  valuable  consideration  In 
the  conveyance  to  him  of  the  360  acres 
from  Creigh  and  wife  for  assuming,  and 
he  did  assume,  the  payment  of  this  debt. 
Mrs.  Creigh,  out  of  the  purchase  money, 
devoted  enough  to  pay  this  debt;  and 
Fellconld  not  himself  be  permitted  to  say, 
after  thus  being  paid  for  paying  this 
Creigh  debt,  that  the  deed  of  trust  making 
it  a  lien  was  not  effective  to  create  a  lien, 
disregarding  the  fact  that  both  the  bond 
and  dee<l  of  trust  create  a  personal  debt 
as  to  Mrs.  Creigh,  and  she,  in  tbos  devot- 
ing the  proceeds  of  her  land  to  It,  still  rec- 
ognized it  as  a  Inst  debt.  Though  Skaggs 
was  not  a  party  to  the  contract  between 
Fell  and  Creigh,  yet  be  could  sue  Fell  tor 
his  debt  on  his  aseuiapslt  of  it,  under  Code 
1887,  c.  71,  §  2.  See  Browne,  St.  Frauds,  p. 
259,  note  1,  $  166;  Hooper  v.  Hooper,  02 
W.  Va.  686,  9  8.  £.  Bep.  937;  opinion,  page 
670,  in  Johnson  v.  McClung,  26  W.  va.; 
Wbart.  Cont.  §  785. 

Let  us  now  inquire  whether  the  instru- 
ment made  by  Creigh  cmd  wife  for  a  deed  ot 
trust  is  inettectnal  to  create  a  lien.  The 
first  reason  assigned  against  its  having 
such  effect  is  tbat  the  deed  from  Allen  S. 
Livesay  and  wife  to  James  Withrow,  trus- 
tee, conveys  the  land  to  Withrow  to  be 
held  for  the  sole  and  separate  use  of  Elisa- 
beth A.  Creigh,  "expressly  reserving,  how- 
ever, to  the  said  Elixabeth  A.  Creigh  the 
right  to  sell  and  unite  with  her  husband 
and  ber  said  trustee  in  conveying  all  or 
any  part  of  said  lands  whenever  she  may 
elect  to  do  so;"  and  said  deed  ot  trust  was 
made  between  Lewis  S.  Creigh  and  Elisa- 
beth A.  Creigh,  his  wife,  of  the  first  part, 
J.  P.  Fell,ot  the  second,  and  A.  8.  Skaggs, 
of  the  third,  part;  and  Withrow  is  not  a 
party  to  the  deed,  though  at  the  foot  of 
the  deed  below  the  signatures  is  a  sealed 
writing  sigrned  by  Withrow,  trustee,  of  the 
same  date  with  the  deed,  agreeing  that 
the  trnst  might  be  executed,  and,  in  the 


intended  the  land  for  the  absolute  benefit 
of  Mrs.  Creigh,  and  to  give  her  power  to 
sell  whenever  she  might  elect  to  do  so. 
The  language  of  the  deed  does  not  plainly 
require  her  hnsband  and  trustee  to  unite 
to  sell  it.  The  grantors'  purpose  plainly 
was  to  confer  a  separate  estate  upon  Mrs. 
C,  and  invest  her  with  full  power  of  alien- 
ation, vesting  only  the  dry  legal  title  in 
the  trustee,  to  be  subservient  to  the  will 
of  the  eestal  que  trust,  Mrs.  C.  It  does 
seem  to  me  that  a  valid  deed  made  by 
Mrs.  C.  and  her  hnsband  would,  without 
the  trustee's  being  a  party  to  it,  transfer 
a  good  equitable  title,  and  operate  as  an 
imperatlvedlrection  to  the  trnstee  to  hold 
the  estate  to  the  use  ot  the  purchaser,  and 
to  convey  it  to  such  purchaser,  according 
to  principles  stated  in  Averett  v.  Lips- 
combe,  76  Va.  404;  and  tbat  a  court  ot  eq- 
uity would  compel  the  trustee  to  convey 
the  legal  estate  to  the  purchaser.  Here  is 
an  Instrument  signed  by  husband  and  wife 
purporting  to  convey  land  to  secure  a 
debt,  and  approved  by  tlie  trustee.  All 
the  concurrence  by  trustee  and  husband 
contemplated  by  the  deed  from  Livesay  1b 
thus  evDiced,  only  tbat  the  trustee  is 
not  made  a  formal  party  so  as  to  pass  the 
legal  title.  But  the  intent  ot  all  parties 
is  shown,  and  that  intent  fully  meets  the 
real  design  ot  the  deed  from  Livesay.  If 
snch  an  Instrument  have  a  legal  certificate 
of  the  privy  examination  and  acknowl- 
edgment of  the  married  woman,  and  be 
recorded,  why  should  it  not  he  an  equita- 
ble mortgage,  under  the  doctrine  of  courts 
ot  equity  that  any  writing  used  for  the 
purpose  of  binding  property  as  security 
for  a  debt,  though  informal  and  insuSi- 
cient  as  a  common-law  instrument,  but 
showing  that  the  parties  intended  it  to 
operate  aa  a  mortgage  or  deed  of  trust, 
will  be  an  eqaltable  mortgage?  Wayt  v. 
Carwithen.  21  W.  Ya.  616;  fidelity,  etc., 
Co.  y.  Shenandoah  &  R.  Co.,  83  W.  Va.  761, 
11  S.  E.  Rep.  68;  Atkinson  v.  Miller,  34  W. 
Va.  — ,  11  S.  E.  Kep.  1007.  Any  Instru- 
ment made  by  a  married  woman  must,  to 
bind  the  corpus  ot  her  real  estate,  be  ac- 
knowledged duly,  and  be  recorded,  before 
it  can  be  at  all  operative,  becaase  other- 
wise it  is  void,  unless  the  conveyance  con- 
ferring the  separate  estate  confers  a  mere 
power  ot  appointment  on  her,  and  dispen- 
ses with  privy  examination,  which  Ittaiuk 
the  said  deed  from  Livesay  does  not  do. 
Withrow  did  not  acknowledge  this  instru- 
ment, bnt  that  is  unimportant.  He  was 
only  a  dry  trustee,  with  no  substantial 
estate  beyond  the  legal  title  subject  to  the 
trust. 

But  it  is  said  tbat  the  certificate  of  the 
privy  examination  and  acknowledgment 
ot  Mrs.  Creigh  is  faulty  because  it  certifies 
that  she  appeared  before  the  justice,  witli- 
ont  saying  that  she  appeared  Inu  particu- 
lar county,  and  certifies  that  she  declared 
that  she  had  willingly  "signed"  the  deed, 
whereas  it  should  have  said  "willingly  ex- 
ecuted." As  to  the  first  point,  the  certifi- 
cate has  the  caption,  "State  of  West  Vir- 
ginia, Greenbrier  county,  to-wit."  It  will 
be  presumed  that  the  act  occuiTed  in  that 


Digitized  by 


Google 


county,  and  that  tbe  officer  did  not  do  an 
illeEral  act  by  taking  an  acknowledgment 
out  of  hlB  county.  Carpenter  v.  Dexter,  8 
Wall.  613;  RackleR  v.  Norton,  19  Me.  274; 
Bradley  v.  West,  60  Mo.  S3;  and  Ree  copU 
ouB  note  touching  acknowledgments  of 
deed,  Livlngaton  v.  Kettelle,  41  Amer.  Dec. 
168.  Aa  to  the  second  point,  all  the  decis- 
ions say  that  a  subatantlal  compliance 
with  the  statute  is  sufficient.  A  deed,  to 
be  valid,  mast  be  signed,  sealed, and  deliv- 
ered to  pass  legal  title;  but  a  contract 
signed  and  delivered,  though  not  sealed, 
even  by  »  married  woman,  is  effective  as 
an  executory  contract,  when  duly  ac- 
knowledged. The  word  "  executed"  would 
Import  all  that  is  necessary  to  consum- 
mate a  deed,  but  it  does  not  in  this  ques- 
tion necessarily  import  delivery,  for  it  oft- 
en is  acknowledged  before  delivery.  This 
certificate  says  that  the  woman  "came  Ije- 
tore  me,  and  having  been  examined  by  me 
privily  and  apart  from  her  said  hasband, 
and  having  had  tbe  deed  aforesaid  fully 
explained  to  her.  she,  the  said  Elizabeth  A. 
Creigh,  acknowledged  the  same  to  be  her 
act  and  deed,  and  declared  that  she  had 
willingly  signed  the  same,  and  does  not 
wish  to  retract  it."  Who  can  say  that 
there  is  any  question  aa  to  her  intent  to 
declare  the  instrument  a  comple'ted  act? 
The  word  "signed"  is  here  tantamount  to 
"executed."  In  Pickens  ▼.  Knisely,  29  W. 
Va.  1, 11  S.  E.  Rep.  932,  a  certificate  that 
tbe  woman  declared  that  she  had  willing- 
ly "acknowledged"  tbe  instrument,  in- 
stead of  saying  she  bad  willingly  "execut- 
ed "  it,  was  beld  grood.  Tbe  words" signed 
and  sealed,"  or  "signed"  only,  have  been 
held  equivalent  to  the  word  "executed"  In 
certificates  of  acknowledgment  of  deeds. 
Stuart  V.  Dutton,  89  Hi.  91;  Jacoway  v. 
Ganlt,  20  Ark.  190.  See  41  Amer.  Dec.  178. 
Taking  the  whole  certificate  as  to  her  ac- 
knowledgment, as  we  do  ia  construing 
other  instruments,  and  ought,  as  to  these 
certificates,  to  do,  as  stated  in  tbe  West 
Virginia  case  just  cited,  we  see  that  she 
acknowledged  the  papfer  to  lie  her  act  and 
deed,  thus  importing  a  complete  act;  and 
that  she  had  willingly  signed  the  same, 
thus  indicating  that  tbe  instrument  In  Its 
then  condition,  having  her  signature  and 
seal,  was  the  act  of  her  free  will ;  and  that 
she  wished  not  to  retract  It,  thus  indicat- 
ing that  she  still  adhered  to  it  as  her  act 
and  deed ;  and  we  find  it  in  the  hands  of 
the  creditor,  showing  that  it  must  have 
been  delivered.  It  would  be  exceedlnerly 
technical  to  defeat  the  manifest  intent  uf 
parties  because  the  word  "signed"  is  used 
Instead  of  "executed. "  Here  there  Is  noth- 
ing left  out  intended  to  speak  tbe  meaning 
designed  by  the  statute;  only  one  word  Is 
substituted  for  the  other;  but  in  common 
sense,  as  used  here,  It  was  designed  to 
mean  the  same  thing.  We  hold,  therefore, 
that  said  instrument  created  a  valid  lien 
on  the  land  named  in  it  for  thedebt  named 
In  it,  so  as  to  give  Skaggs'  right  to  apply 
on  that  debt  any  part  of  the  $1,950  in  his 
bands  after  discliarglng  judgment  liens 
on  it.  It,  as  also  tbe  bond  secured  by  it, 
created  a  debt,  and  that  would  give 
Skaggs  the  right,  as  against  Fell,  to  ap- 
pl.v  on  it  such  balance. 
But  it  is  said  that  Skaggs*  estate  la 


barred  of  tbe  benefit  of  tbis  debt  by  force 
of  the  report  of  Commissioner  Withrow, 
and  the  decree  of  November  20,  ISSR,  con- 
firming it,  because  there  was  an  order  to 
convene  all  persons  holding  liens  on  tbe 
land  of  Fell,  including  the  Creigh  tract  of 
350  acres,  on  which  the  deed  of  trust  rest- 
ed, and  Skaggs'  administrators  failed  to 
prove  it  as  a  lien  against  that  land,  and 
especially  aa  the  commissioner  in  bis  re- 
port remarked,  "it  Is  presumed  that  tbe 
debt  due  from  L.  S.  and  Mrs.  E.  A.  Creigh 
to  A.  8.  Skaggs  has  been  paid ; "  and  there 
was  no  exception  to  the  report,  and  as 
said  ndminlBtratorn  did  prove  another 
debt  due  their  decedentfrom  Fell, the  judg- 
ment debtor  against  whose  land  the  pro- 
ceeding was.  It  is  claimed  that  section 
7,  c.  139,  Code  1887,  has  the  effect  to  preclude 
Skagg's  representatives  from  claiming 
this  debt.  Does  this  statute,  even  as  to 
the  land  of  tbe  Judgment  debtor  proceeded 
against,  estop  and  conclude,  for  failure  to 
present  them,  not  only  Hens  created  by 
the  Judgment  debtor  proceeded  against, 
but  also  all  other  liens  created  on  such 
land  by  former  owners,  no  matterhow  far 
back  in  tbe  chain  of  the  title?  I  do  not 
think  so.  They  may  come  in,  to  be  sore; 
but  if  they  do  not  they  arenot  barred,  un- 
less made  formal  parties.  If  in  such  case 
it  be  said  that  the  purchaser  would  suffer 
from  them  afterwards,  the  reply  Is  they 
must  be  sought  oat  and  made  parties  un- 
der tbecommon  rules  of  chancery  practice. 
If  we  treat  tbe  said  deed  of  trust  as  valid, 
the  trustee  and  cental  que  trvafs  admin- 
istrators were  necessary  parties,  under 
McCoy  ▼.  Allen,  16  W.  Va.  732,  and  Bil- 
myer  v.  Sherman,  23  W.  Va.  666,  in  the 
former  case  the  opinion  saying:  "Only 
the  undefined  class  of  Judgment  creditors 
holdinft  liens  similar  to  tbe  plaintltf  can 
be  made  in  such  case  quasi  parties.  If  tbe 
trustee  holding  the  legal  title  to  the  land 
and  his  cestui  que  trust  are  not  made 
formally  defendants,  they  cannot,  by  any 
such  decree,  be  made  quasi  parties,  and 
cannot  be  bound  by  any  decree  of  the 
court. "  Those  cases  were  before  tbe  act 
of  1882  as  to  suits  to  enforce  JudKment 
liens,  and  as  tbe  languagre  of  section  7.  un- 
der that  act,  is  liens  "by  Judgment  or 
otherwise, "  and  in  tbe  form  of  notice,  "all 
claims  hold  •  •  •  which  are  liens  on 
bis  real  estate,"  any  liefl  in  any  manner 
arising  is  contemplated;  bnt,  in  caam 
where  tbe  legal  title  is  outstanding  In  a 
trustee,  it  is  still  necessary  to  make  tbe 
trustee,  and,  I  should  say,  also  the  benefici- 
ary, under  the  deed,  formal  parties.  Again, 
the  statute  bars  those  not  presenting 
their  claims  only  from  participation  in 
tbe  proceeds  of  the  sale  of  the  land,  not 
from  the  personal  debt,  nnless  that  be  ex- 
pressly involved  in  the  case,  in  tbe  plead- 
ings, or  made  so  by  contestation  before 
the  commissioner.  Certainly,  tberciore, 
the  personal  obligation  of  Fell  under  his 
assuwpsit  of  the  Creigh  debt,  and  under 
his  stipulation  to  remove  Judgments  from 
the  Sinking  creek  land,  so  as  to  let  the 
fund  go  on  tbe  Creigh  debt,  could  not  be 
wiped  out  by  the  failure  to  prove  tbe  debt 
before  the  commissioner.  As  against 
Fell  under  this  personal  assumpsit  it  was 
no  lien,  and  therefore  aa  snob  personal 
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debt  H  Keei  not  have  been  proTcn,  as  the 
etatcte  says  that  tbere  may  be  proven 
"any  claim  be  aiay  have  against  the  judK- 
ment  debtor,  which  Is  a  lien  on  such  real 
estate,"  and  in  the  notice  It  says,  "to  pre- 
sent all  claims  held  by  you,  and  eacb  of 
yon,  against  the  said  A.  B.,  wbicb  are 
liens  on  bis  real  estate. "  And  tlie  statute 
plainly  dues  not  Intend  to  bar  the  per- 
Honal  demand  of  a  creditor  against  his 
debtor  for  failure  to  prove  his  lien,  bnt 
only  to  deny  him  participation  in  the  pro- 
ceeds of  the  land  sold, so  far  as  other  cred- 
itors of  sold  Judgment  debtor  holding  Hens 
on  bis  real  estate,  who  bare  not  so  failed, 
are  concerned,  and  so  far  as  the  creditors 
at  large  of  said  Judgment  debtor  are  con- 
cerned. And,  if  this  debt  be  viewed  as  a 
lien  under  said  deed  of  trust,  it  is  not  a 
debt  of  Fell, — a  Hen  created  by  bim, — bat 
one  created  by  a  former  owner  of  the 
land,  and  I  do  not  think  there  was  com- 
pulsion under  the  statute  to  prove  It;  for 
the  language  above  qnoted  as  to  debts 
provable  uses  the  words,  "any  claim  be 
may  have  against -the  Judgment  debtor, " 
and  in  the  notice  the  language,  "against 
the  said  A.  B.,"  (the  Judgment  debtor.) 
Wbere  persons  are  made  parties  to  a  salt 
under  this  statute,  the  effect  of  proceed- 
ings in  It  may  be  broadened  by  the  allega- 
tions toacbing  them  in  the  pleadings,  and 
would  be  dependent  thereon ;  bat,  where 
they  are  not  formal  parties,  I  regard  the 
proceeding  as  In  the  nature  of  an  In  rem. 
proceeding,  operative  in  the  particular 
cause  as  to  the  particular  property  dis- 
posed of  by  the  decree.  Any  proceeding 
trencbing  upon  that  important  principle 
of  law  that,  before  a  person  cun  be  bound 
by  a  Judicial  proceeding,  he  shall  be  made 
a  party,  and  served  with  process,  and  in- 
formed by  pleadings  of  the  matters  that 
may  prejudice  bim,  are  dangerous,  and  we 
should  not  givethisstatutea  scope  bycon- 
etruction  towards  that  result  not  demand- 
ed plainly  by  it.  I  conclude  that  the  pro- 
ceedings In  this  cause  prior  to  the  amended 
bill,  making  tbe  personal  and  real  repre- 
sentatives of  Skaggs  formal  parties,  do 
not  prevent  them  from  having  the  benefit 
of  their  Creigh  debt.  The  case  made  by 
the  amended  bill  is  to  be  treated,  as  to 
tbese  matters  and  parties,  as  if  it  were  an- 
other suit.  The  tact  that  Bkaggs'  admin- 
Istratora  provea  before  the  commissioner 
a  debt  against  Fell,  which  they  were 
bound  to  prove,  does  not  preclude  their 
claim  to  the  Creigh  debt,  which  they  were 
not  bound  to  prove.  For  these  reasons  I 
am  of  opinion  that  the  $1,960  in  Skaggs' 
hands  is  not  to  be  regarded  as  Fell's 
money,  and  as  if  Skaggs  had  no  interest 
therein ;  but  that  any  balance  of  it,  after 
paying  Judgments  binding  the  Sinking 
creek  land,  Skaggs  has  right  to  apply  on 
the  Creigh  debt  due  Skaggs  under  tbe 
terms  of  his  purchase  long  before  tbe  de- 
cree for  tbe  Matthews  debt;  and  tbac 
Matthews  has  right  to  hold  the  land  con- 
veyed by  Fell  to  Skaggs  liable,  not  for  the 
amount  as  fixed  by  the  decree,  but  for  the 
amount  of  tbe  Judgment  of  J.  WhitehlU 
against  J.  P.  Fell,fg43,  with  Interest  from 
the  29th  day  of  December,  1887,  and  f 300 
costs,  subject  to  t>e  credited  with  the 
amount  applicable  thereon  from  the  sale 


under  decree  in  tbe  case,  $286.01,  as  of 
5tb  September,  1888,  without  prejudice  to 
the  right,  if  any,  of  Skaggs,  administra- 
tor under  said  deed  of  trust  from  l^igb 
and  wife  to  J.  P.  FeH,  trustee,  dated  28tta 
of  September,  1885,  to  secure  tbe  debt 
therein  specifled  to  A.  S.  Skaggs  against 
tbe  land  therein  described.  The  appel- 
lants ask  this  court  to  dismiss  the  amend- 
ed bill,  and  refuse  relief  to  Matthews,  be- 
cause, while  he  hastherigbttosubjectsaid 
Sinking  creek  land  to  his  Judgment,  yet  be 
becamethepurchaserof  the  tract  of  land  on 
which  said  deed  of  trust  rests,  and  that  it 
Is  of  more  value  than  bis  Judgment,  and 
is  bound  for  said  trust.  This  cannot  be 
done  in  this  case.  Thedebt  of  Matthews  is 
only  a  cbai^  on  the  Sinking  creek  land, 
not  a  personal  debt  on  Skaggs;  while 
Skaggs'  debt  under  the  deed  of  trust,  if 
a  charge  on  the  850  acres,  is  no  personal 
debt  against  Matthews.  We  do  not  con- 
sider that  we  have  before  us  the  question 
of  the  liabiUty  of  tbe  850  acres,  and  there- 
fore do  not  pass  on  it,  but  leave  It  with- 
out prejudice  to  the  rlghts.of  Skaggs'  es* 
tate  from  this  decision.  Bnt  the  decree  is 
erroneous  also  because  it  directed  tbe  half 
of  tbe  land  conveyed  by  Fell  to  Skaggs  to 
bo  sold,  whereas  it  should  have  sold  first 
tbe  undivided  ball  of  tbe  111  acres  con- 
veyed by  Fell  to  Crooksbanks,  because 
Fell's  conveyance  to  Crooksbanks  was 
later  in  date.  The  reason  for  selling  the 
Skaggs  land  first  given  In  tbe  decree  does 
not  exist;  that  is,  that  Skaggs  retained  a 
sura  of  money  for  and  belonging  to  said 
Fell.  That  fund,  as  shown  above,  was 
retained  to  indemnify  Skaggs  against 
Judgments,  &nd  next  for  application  on  his 
Creigh  debt.  He  retained  it  for  bis  own 
benefit,  not  to  protect  Crooksbanks 
against  tbe  ordinary  rule  by  which  land 
last  sold  is  to  be  first  subjected  to  Judg- 
ment liens.  It  was  Just  as  though 
Skaggs  had  paid  the  purchase  money  in 
full  in  cash.  The  decree  of  June  26. 1890, 
is  reversed,  and  cause  remanded  to  be  fur- 
ther proceeded  with  according  to  prin- 
ciples herein  Indicated,  and  in  otber  re- 
spects according  to  principles  governing 
courts  of  equity. 

Ldcas,   P.,  and  Enousb,   J.,   concur. 
Holt,  J.,  absent. 

Powell  v.  Bentlet  ft  Obrwiq  Fubni- 

TUBE  Co. 

(Supreme  Court  of  Appeal*  e*  Watt  Vttgtma. 

NuiSANcs— KoisB  or  MxRuviiCTOBT— Iir.nnfonoii. 

1.  The  noise  of  a  taaboij,  whioli  materially 
Interferes  with  and  impairs  tbe  ordinary  phys- 
iosl  comfort  of  human  ezistenoe,  may  be  treated 
as  a  nuisance.  Bnt  the  standard  as  to  the  effect 
must  l>e  thtj  man  of  normal  nervona  sensibility 
and  ordinary  mode  of  living. 

9.  Bnt  such  oases  depend  In  a  peoollar  de> 
gree  upon  their  own  foots  and  sntroondlng  dr- 
onmstonces;  so  that  oonrts  of  eqaity  shonld  pro- 
ceed with  great  caation  in  abating  or  restraining 
snch  factory  by  injunction,  and  not  enjoin  unless 
the  fact  of  nuisance  is  made  in  some  way  to  ap- 
pear dearly  beyond  all  ground  of  fair  question- 
ing. 
{Syllalnu  by  the  Court) 

Appeal    and  snperaedeaa  fmm    circuit 
court.  Wood  county. 
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Van  Winkle  Jk  Ambler  and  J.  A.  Hutcb- 
ivson,  for  appellants.  Okey  Johnson,  tor 
appellee. 

Holt,  J.  In  the  year  1888,  Barna  Pow- 
ell, plaintitf  below,  brought  his  bill  In  the 
circuit  court  of  Wood  county  against 
Bentley  &  GerwlK  Furniture  Company,  a 
partnership,  defenduutn  below  and  appel- 
lantH,  to  perpetually  enjoin  and  restrain 
Bald  company  from  the  use  of  their  furni- 
turefactoryasa  nuisance  to  plaintiff  In  the 
use  and  enjoyment  of  his  lot  and  dwelling- 
huuse  thereon.  Defendants  filed  a  demur- 
rer, which  was  overruled ;  then  answered, 
to  which  plaintiff  replied  generally.  The 
depositions  of  88  witnesses  were  taken  to 
be  read  on  behalf  of  the  plaintiff,  and  of  27 
witnesses  to  be  read  on  behalf  of  defend- 
ants. On  the  12th  of  August,  1880,  the 
cause  came  on  to  be  heard,  when  thecircult 
court  pronounced  a  final  decree,  by  which 
defendants  were  perpetually  enjoined  and 
restrained  from  so  operating  their  fur- 
niture factory,  machines,  engines,  etc.,  as 
to  produce  loud,  disagreeable,  annoj-Ing, 
and  injurious  noises.  Interfering  with  the 
ordlnnry  use,  physical  comfort,  and  enjoy- 
ment by  plaintiff,  his  family,  and  other 
occupants  of  bis  house,  lot,  and  premises; 
from  which  decree  defendants  have  ap- 
pealed. Theproof  shows  that  on  6th  June, 
1889,  plaintiff  brought  against  defendants 
an  action  of  trespass  on  the  case  for  dam- 
ages for  the  nuisance  asked  to  be  enjoined, 
which  action  at  law  was  pending  In  the 
same  coart,  en  the  law  side,  when  the  de- 
cree complained  of  was  pronoanced. 

History  of  common-law  uqisance:  The 
common-law  doctrine  of  nuisance  is  as  old 
as  the  common  law  Itself.  Our  oldest 
law-writers  treat  of  the  subject.  See  cita- 
tions from  Glanvlll  and  Bracton  in  Bige- 
low,  Lead.  Cas.  Torts,  462. 

Its  foundation :  It  is  founded  on  what 
we  call  the  absolute  rights  of  liberty  and 
property.  Each  man  has  the  right  to  that 
which  he  has  made  his  own,  and  without 
control  or  diminution,  save  by  the  laws 
of  the  land.  If  each  has  it,  all  have  it ;  so 
that  it  follows  from  this  that  each  one 
must  so  use  his  property  and  rights  as  not 
to  Injure  those  of  others.  Bach  has  his 
right  for  himself,  and  owes  a  correspond- 
ing duty  to  the  other. 

Deflultion:  Some  deBnltlons  are  too 
broad  to  be  useful;  some  too  narrow  to 
be  true.  The  violation  of  this  duty  Is  the 
best  general  description  of  a  nuisance. 

Common  nuisance;  A  common  nuisance 
affects  the  people  at  large,  and  Is  an  of- 
fense against  the  state,  but  an  action  may 
be  brought  in  his  own  name  by  any  one 
who  suffers  damage  peculiar  in  kind  orde- 
gree  beyond  what  Is  common  to  him  and 
to  others. 

Private  nuisance:  A  private  nuisance 
affects  one  or  more  as  private  citizens, 
and  not  as  a  part  of  the  public,  and  Is 
ground  for  a  civil  suit  only. 

Subject-matter:  Generally  it  affects  the 
use  or  enjoyment  of  real  property,  and,  as 
we  see  by  the  old  definitions,  was  confined 
to  this;  but  modern  law  takes  a  wider 
range.  It  Is  closely  related  to  the  law  of 
servitudes. 

Statute  law :    Our  statute  law  upon  the 


subject  relates  to  public  nuisances,  sach 
as  dnniB  obstructing  ordinary  navigation 
or  the  passage  of  fish,  etc.,  (chapter  44, 
p.  350,  Code  VV.  Va. ;)  sale  of  intoxicating 
liquors,  (section  18,  c.  82,  p.  237, Id. ;)  pow- 
er of  county  court  to  abate  nuisances, 
(section  25,  c.  89,  p.  285,  Id.;)  pow«r  of 
cities,  towns,  and  villages  to  abate,  (sec- 
tion 28,  c.  47,  p.  415, Id. ;)  power  of  justices 
of  the  peace,  (section  20c.  c.  1.50,  p.  916,  Id.) 
Virginia  and  West  Vlrglola  cases  on  the 
subject.  Our  own  cases  on  the  subject  are 
very  few.  In  WIngfleld  v.  Crenshaw,  4  Hen. 
&  M.  474,  (Chancellor  Taylor,)  It  was  held 
that  a  court  of  equity  ought  not  to  inter- 
pose in  the  case  of  a  nuisance,  except 
where  the  law  would  not  afford  ao  im- 
mediate nor  an  adequate  remedy  until  ir- 
repnraMe  injury  might  be  done.  In  Miller 
v.  Trueheart,  4  Leigli,  669,  plaintitf  had  se- 
cured judgment  at  law  against  owner  of 
mill-dam  which  had  been  washed  away, 
and  which  he  was  about  to  rebuild.  It 
was  held  that  the  injunction  should  be 
granted,  unless  it  appeared  from  the  ver- 
dict of  a  Jury,  OD  an  issue  for  that  pur- 
pose, that  tlie  proposed  expedient  (to 
avoid  the  nuisance)  would  be  etfectaal. 
Amick  V.  Tharp.  13  Grat.  664.  relates  to 
flooding  back-water.  In  Snyder  v. Cabell, 
29  W  Va.  48,  1  K.  E.  Rep.  241,  a  skating- 
rink  was  restrained  as  a  nuisance.  This 
easels  much  relied  on  by  plaintiff.  Med- 
ford  V.  Levy,  31  W.  Va.  649,  8  S.  E.  Rep. 
802,  holds  that  annoyances  that  in  tliem- 
selves  would  not  amount  to  a  private 
nuisance  may  become  nuisances  when 
done  wantonly  and  maliciously,  and  I 
suppose  the  natural  and  ordinary  use  of 
property  In  so  negligent  a  manner  as  to 
cause  unnecessary  harm  and  annoyance, 
not  being  reasonable,  would  be  deemed  a 
nulnance. 

The  old  common-law  remedies  by  action. 
These  were  two:  (1)  Qaod  permittat 
proaternere.  This  was  in  the  nature  of  a 
writ  of  right,  and  therefore  subject  to 
great  delays.  It  commanded  the  d^end- 
ant  to  permit  the  plaintiff  to  abate  the 
nuisance,  or  showrause  against  the  same; 
and  plaintiff  could  havejudgmentto  abate 
the  nuisance,  and  for  damages  against  the 
defendant.  (2)  An  assise  of  nuisance,  in 
which  the  sheriff  was  commanded  to  sum- 
mon a  Jury  to  view  the  d;>remi8e0,  and.  If 
the.v  fouud  for  the  plaintiff,  he  had  Judg- 
men  t  to  have  the  nnisance abated,  and  for 
dn  mages.  It  is  to  be  noticed  thattbe  Jury 
were  to  view  the  premises.  Both  bad 
long  been  out  of  use  in  Blackstone's  day; 
with  us  they  were  never  In  use,  as  far  as  I 
know.  The  assize  of  nuisance  lay  only 
against  the  wrong-doer  himself,  but  not 
against  the  alienee  of  the  tenement  where- 
in the  nuisance  was  situated.  This  was 
the  immediate  reason  for  making  that 
equitable  provision  in  St.  Westm.  2.  13 
Edw.  I.  c.  24.  This  was  in  the  year  12%, 
(3  Bl.Comm.  pp.  216,  222,}  and  has  been  the 
occasion  of  ourmodern  changes  In  common- 
la  w  pleading.  We  see  that  in  the  assise  of 
nuisance  the  Jury  were  to  view  the  prem- 
ises ;  this  may  be  done  now  in  the  caae  at 
law,  at  the  request  of  either  party.  Sec- 
tion 30,  c.  116,  p.  760,  Code  W.  Va. 

Modern  remedies.  The  right  to  abate: 
This  is  treated  of  by  Braetoo,  wbo  wrote 
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628  years  ago,  and  the  remedy  sarvires  to 
the  present  time;  but  a  party  ebould  not 
by  advised  to  take  the  law  into  his  own 
bands  except  in  a  cane  o{  great  urgency, 
for  he  does  so  at  h'.s  own  riHk.and  a  great 
basard,  sbonid  be  be  In  the  wrong,  or  go 
too  far. 

Things  to  be  considered  in  determining 
what  1b  a  nuisance:  Krery  man,  as  wp 
buve  spen,  has  the  exclusive  dominion  and 
tbe  right  to  the  fall  and  exclusive  enjoy- 
ment of  his  own  property,  to  do  with  it 
as  he  pleases.  His  neighbor  haCs  the  same 
right  over  his  own  property.  Hence  it 
follows,  as  the  duty  of  each  to  so  ose  his 
own  as  not  to  injure  that  of  the  other, 
each  one's  duty  qnalifles  bis  own  right, 
and  creates  a  corresponding  right  in  tbe 
other. 

Harm  without  legal  injury:  But  this 
dnty  must  be  tnlcen  with  qualifications, 
for.  In  the  nature  of  things  and  of  society, 
it  is  not  i-easunable  that  every  annoyance 
should  .constitute  an  Injury  such  an  the 
law  will  remedy  or  prevent.  One  may 
therefore  make  a  reasonable  use  of  his 
right,  tbongh  it  may  create  some  anno.v- 
anre  or  Inconvenience  to  his  neighbor. 
°  Bnt,  even  in  such  case,  an  annoyance  law- 
ful in  itself  may  become  unlawful  when 
done  maiicloiisly. 

Useful  or  necessary  trades:  So,  also, 
public  policy  and  general  conrenience  re- 
quire that  on  this  head  something  more 
shall  be  conceded  to  useful  and  beneficial 
work  than  to  useless  and  idle  amuse- 
ments, but  where  this  line  of  difference  is 
to  be  drawn  can  only  be  determined  by 
tbe  facts  of  each  particular  case. 

Homes  and  factories :  Accordlngto  our 
settled  notions  and  habits,  there  are  con- 
venient places, — one  lor  the  home,  one  for 
tbe  factory;  but,  as  often  happens,  tbe 
two  must  be  so  near  each  other  as  to 
cause  some  inconvenience.  The  law  can- 
not take  notice  of  such  inconvenience,  if 
slight  or  reasonable,  all  things  consid- 
ered ,  bnt  applies  the  com  mon-sensedoctrlne 
that  the  parties  must  give  and  take,  live 
and  let  live;  for  here  extreme  rights  are 
not  enforceable  rights,— at  any  rate,  not 
by  injonction.  See  Bisb.  Non-Cont.  Law, 
S  418,  and- cases  cited. 

Convenient  place:  Bat  tbe  term  "con- 
venient place"  does  not  mean  the  one  best 
f€>r  the  nroflt  and  convenience  of  the  own- 
er of  the  offensive  factory,  but  the  one 
where  it  shall  cause  no  actionable  injury 
to  others.  One  nuisance  does  not  justify 
another;  still  it  may  be  taken  as  one  of 
the  Burronnding  circumstances  to  be  con- 
sidered In  determining  whether  or  not  the 
other  be  a  nuisance. 

Idlosyncracles  of  the  person  annoyed: 
lo  fixing  the  standard  by  which  to  meas- 
ure what  shall  bedeemed  a  nuisancein  tbe 
given  case,  tbe  nature  of  the  man  oQend- 
ed,  as  well  as  thenatureof  the  thing  offend- 
ing, ronst  be  considered.  Daniel  Boone, 
Kentucky's  famous  pioneer,  represented 
tbe  connty  of  Kanawha  In  the  Virginia 
legislature  about  100  years  ago,  and  soon 
after  left  the  connty.  In  part,  it  Is  said,  be- 
caose  the  throng  of  incomers  had  become 
annoying.  Some  families,  it  is  said,  think 
of  re-establishing  their  old  homes  on  lower 
Broadway.     Leaving   these  matters  for 


local  history,  past  and  to  come,  to  look 
after,  we  know  that  our  people,  in  a  stead- 
ily Incretulng  ratio,  are  crowding  into 
the  centers  of  population,  seeking  the 
conveniences,  comforts,  and  amenities  of 
town  life,  notwithstanding  its  noise  and 
bustle  and  other  annoyances.  For  such 
standard  it  will  not  do  to  take  tbe  man 
who,  by  reason  of  his  sensitive  nature, 
inborn  or  acquired,  or  by  reason  of  his 
habits  or  mode  of  living,  is  supersensitive 
to  tbe  annoyance  complained  of;  nor,  on 
the  other  hand,  are  we  to  take  one  who, 
by  nature  or  habit,  is  abnormally  insensi- 
ble to  such  things.  The  idiosyncracies  or 
peculiar  habits  or  modes  of  living  of  nei- 
therclassfumlsh  the  proper  test;  and  this, 
not  beca  use  the  oversensitive  nan  or  man 
in  ill  health  has  less  right,  bnt  because  it 
is'lmposslble  in  practice  for  the  law  to  ex- 
tend to  him  exceptional  immunity  or  pro- 
tection. Therefore  we  must  take  as  our 
standard  tbe  normal  man;  the  one  of 
ordinary  sensibility;  of  ordinary  habits 
of  living;  the  plain,  well-to-do  people,  who 
make  up  the  great  mass  of  onr  busy 
world.  If  this  should  lead  to  hardship  In 
particular  cases,  such  as  sickness,  practi- 
cal convenience  makes  itimpossible  to  have 
any  other  criterion.  In  such  cases  we 
must  appeal  to  the  humanity  and  good- 
will of  our  neighbor,  rather  than  to  any 
supposed  enforceable  right  of  our  own. 

8o  far  tbe  subject  has  been  discussed  on 
grounds  common  to  a  salt  at  law  for 
damages,  and  a  suit  in  equity  to  forbid, 
abate,  or  restrain.  But  these  remedies  dif- 
fer not  less  in  the  mode  of  relief  than  In  ef- 
fectiveness and  in  other  important  partic- 
nlars.  In  the  snit  at  law  for  damages,  If 
the  case  Is  made  out,  damages,  according 
to  the  injury  proven,  are  awarded  as  mat- 
ter of  right,  and  not  of  discretion.  Bot 
often  this  is  only  a  half-way  remedy,  lead- 
ing sometimes  to  endless  litigation  and  to 
irreparable  mischief.  So  that  tbe  remedy 
by  Injonction  is  sometimes  the  only  one 
at  all  effective  orcomplete,  forbidding, pre- 
venting, stopping,  abating  the  nuisauce, 
exercising  such  restraint,  and  no  more,  as 
the  exigencies  of  the  particular  case  de- 
mand. And  now,  since  the  power  of  man 
over  the  elements  and  forces  of  nature 
have  become  and  are  becoming  so  great 
and  so  far-reaching,  this  remedy  grows 
In  frequency  and  Indlspensability.  Tet 
by  reason  In  part  of  Its  very  completeness 
and  effectiveness,  it  is  exercised,  especially 
In  cases  like  this,  with  great  caution,  and 
only  after  tbe  fact  of  nuisance  has  been 
put  beyond  all  ground  for  fair  question- 
ing. For  although  a  conrt  of  equity  in 
such  cases  follows  precedent,  and  goes  by 
rnle,  as  far  as  It  can,  yet.it  follows  its 
own  rules, — and  among  them  is  the  one 
that  to  abate  or  restrain  in  case  of  nui- 
sance Is  not  a  matter  of  strict  right,  bnt 
of  orderly  and  reasonable  discretion,  ac- 
cording to  tbe  right  of  the  particular 
case, — and  hence  will  refuse  relief,  and  send 
the  party  to  a  court  of  law,  when  dam- 
ages would  be  a  fairer  approximation  to 
common  justice,  because  to  silence  a  use- 
ful and  costly  factory  is  often  a  matter  of 
serious  moment  to  the  jJute  and  town, 
as  well  as  to  the  owner,  i^he  matter  hero 
complained  of  as  a  nuisance  is  the  noise 
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of  a  furniture  factory  at  the  comer  of 
Slxtb  and  Ann  streets,  caaolng  perBonal 
annoyance  to  plaintlft  and  his  family  at 
biR  home  opposite,  acrosa  Ann  Rti-eec,  80 
feet  from  tlie  factory,  and  thns  indirectly 
Impairing  the  value  of  hie  property.  In 
such  caaea  the  qaeatlon  is.  In  Itu  very  nat- 
nre,  one  of  degree,  and  the  evidence  by 
which  to  determine  it  is  matter  ot  opin> 
ion,  based  on  experience  and  observation 
of  the  thing  itself.  The  rule  to  guide  us 
In  such  cases  la  that  the  noise  mast  be 
such  as  materially  to  interfere  with  and 
impair  the  ordinary  comfort  of  existence 
on  the  part  of  ordinary  people/  Snyder 
V.  Cabell,  29  W.  Va.  48,  1  ».  Ef  Rep.  241 ; 
Baltimore  &  P.  B.  Co.  ▼.  Fifth  Baptist 
Church.  108  V.  H.  817,  2  Sap.  Ct.  Bep.  719. 
See,  also,  Smeltinft  Co.  v. Tipping,  11  H.  L. 
Cas.  642;  Walter  v.  Selfe,  4  Ue  Oex&'S. 
315;  Crump  V.  Lambert,  L>.  B.  3  Eq.  409; 
Gaunt  T.  Fynney,  L.  R.  8  Ch.  8;  and 
the  recent  cases,  Bohnn  v.  Oas-Llgbt  Co. 
(N.  T.)  25  N.  E.  Bep.  246;  and  on  public 
nuisance.  People  v.  Lead-Works,  (Mich.) 
46  N.  W.  Bep.  735;  Wiley  v.  Elwood.  (111.) 
25  N.  E.  Bep.  570:  and  notes  in  9  Lawy. 
Bep.  Ann.,  Jan.  13,  1891,  p.  711,  (Bohan  y. 
Gas-Llgbt  Co.) 

Facts  of  the  case:  Six  hundred  pages 
of  this  record  are  taken  up  with  the  testi- 
mony of  63  witnesses— 38  for  plaintiff,  27 
for  defendants— on  thequestion  of  nuisance 
or  no  nnisance,  with  about  3,400  questions 
asked  and  answered.  It  la  unuaual  to  ob- 
serve or  to  fix  some  limit  in  the  number 
of  witnesses  to  be  examined  on  such  qaes- 
tiona.  In  the  view  we  take  of  this  case  it 
would  answer  no  useful  oAi-pose  to  go  in- 
to the  evidence  in  detail.  /We  can  best  ex> 
press  onr  view  by  comparing  the  facta  of 
this  case  with  the  facts  in  the  case  of  Sny- 
der V.  Cabell,  29  W.  Va.  48. 1  S.  E.  Rep.  241, 
as  tbatcase  la  relied  on  and  made  the  sub- 
ject of  extended  comment  hy  both  sides. 
In  that  case  the  thing  complained  of  as  a 
nuisance  was  in  the  main  noise,  as  it  is 
here.  There  it  waa  the  noise  of  a  skating 
rink,  an  unnecessary  amusement ;  here  the 
noise  of  a  furniture  factory,  a  trade  of  pub- 
lic ntillty,  as  well  as  of  private  benefit, 
costing  more  than  930,000.  aud  employing 
more  than  60  people.  That  was  located 
in  a  part  of  the  town  theretofore  devoted 
tor  the  most  part  to  residences ;  here  it 
was  on  a  street  occupied  overhead  by  the 
approach  of  the  Baltimore  &  Ohio  Rail- 
way to  its  bridge  across  the  Ohio  at  Par- 
kersburg,  devoted  to  the  noises  of  running 
trains,  already  paid  for  to  be  used  for  that 
purpose,  and  for  that  reason  not  generally 
highly  valued  as  a  place  for  homes.  The 
factory  was  well  equipped  and  well  con- 
docted,  with  as  little  of  the  noise  and  bum 
of  machinery  as  could  be  had  in  such  a 
work;  the  noise  stopping  at  6  in  the  even- 
ing and  not  starting  again  until  7  in  the 
morning.  In  the  rink  the  noiae  disturbed 
rest  and  sleep,  continuing  far  into  the 
night.  The  three  families  complaining 
of  the  noise  of  the  rink,  we  may  infer,  were 
people  of  normal  nervous  sensibility  to 
noise.  Here  the  plaintifl  and  his  principal 
witnesses,  living  near  the  factory,  seem  to 
be,  by  reason  of  111  health  or  by  nature, 
rather  supersensitive  to  such  things.  On 
thequestion  of  nnisance,  the  evidence  la 


conflicting;  at  any  rate  the  plaintifl  does 
not  put  his  case  high  and  drs.  above  all 
ground  of  fair  questioning^  There  is 
enough  perhaps  for  the  cbancolor  to  have 
directed  an  Issne.  But  this  issue  the 
plaintiff  by  liis  «ait  at  law  has  already 
brought  on  and  made  up.  Under  snob  n 
conflict  of  evidence,  the  salt  at  law  shoald 
have  been  tried  first.  The  finding  on  snch 
a  question  of  fact  of  12  good  and  lawful 
men,  who,  if  deemed  proper,  may  see  and 
hear  the  thing  for  themselves,  ia  still 
greatly  r^ied  on  by  the  court.  By  each 
course  we  would  avoid  the  poRsibllity  or 
likelihood  of  the  awkward  predicament 
that  now  confronts  us,  of  a  court  of  equi- 
ty having  silenced  as  a  nuisance  a  factory 
of  great  cost  and  of  general  utility,  which 
the  jury  in  the  suit  at  law  should  after- 
wards find  to  be,  all  things  considered,  no 
nuisance  at  all.  Besides,  if  thejory  aboald 
find  it  to  be  a  nuisance  by  giving  snbstan- 
tial  damn  ges,  the  chancellor  would  then 
have  safer  ground  for  his  decree.  The  de- 
crees of  12th  and  14th  August,  1890,  most 
therefore  be  reversed,  and  the  caose  re- 
manded ;  the  further  bearing  to  abide  the 
determination  of  the  issue  of  nuisance  or 
no  nuisance  in  the  suit  at  law,  or  to  be 
demurred  to  by  plaintiff,  according  as 
be  may  be  advised. 

Lucas,  P.,  and  Enolibh  and  Bbankon, 
JJ.,  concur. 


Howell  v.  Thomabon  et  at. 

(Supreme  Court  of  AppecUe  of  Wett  Vkrainia. 
March?,  1891.) 

fAiLVta  TO  SATisrr  JcBOUEirr  —  IjEvt- RKmnr 
AT  Law— iNJUsoTioJf— DissoMTTioir. 

1.  In  a  case  where,  by  virtue  of  an  agree- 
ment between  a  ]Qdgment  debtor  and  a  Judfpment 
creditor;  the  judgment  ought  to  be  entered  as  sat- 
isfied, but  in  lieu  thereof  the  creditor  haa  an  ex- 
ecution issued  and  levied  npon  the  goods  of  tba 
debtor,  the  latter  cannot  obtain  relief  by  injunc- 
tion in  a  court  ot  equity,  for  the  reason  that  he 
has  a  complete  and  adequate  remedy  at  law. 

2.  Should  the  court,  in  snch  a  case,  after  hav- 
ing granted  an  injunction,  dissolve  the  same  at  a 
final  bearing,  it  ought  not  to  enter  a  personal 
decree  against  the  plaintifl  for  the  amount  of  the 
original  judgment  enjoined,  bat  shoald  simply 
dissolvethe  injanctlon,  and  dismiss  the  bill,  wiUi 
costs,  and  without  prejudioe  to  the  pladnufi  as 
to  his  defense  at  law  against  the  enloroement  of 
the  execution. 

(Sullabiu  bv  the  Coiart.) 

Appeal   an<T  Bupersedeaa  from    eirenit 
court,  Randolph  county. 
DujrtOB  A  Dayton,  for  appelant. 

Lucas,  P.  This  was  a  suit  in  chanewy 
Instituted  by  the  plaintiff,  J.  E.  Howdl, 
and  present  appellant,  against  John 
Thomason  and  David  H.  Oliy  and  J.  B. 
McCuUom,  defendants  below  and  present 
appellees.  It  appears  from  the  bill  that 
on  the  27th  of  July,  1887,  Justice  Shaknox, 
of  Randolph  county,  rendered  a  Judgment 
against  the  plaintiff  in  favor  of  the  defend- 
ant Thomason  for  f  100.  $75  of  which  was 
for  costs.  The  plaintilf  then,  as  he  al- 
leges, applied  to  the  circuit  court  of  said 
county  for  a  writ  of  certiorari.  That 
about  the  same  time  the  plaintiR  had  in- 
stituted an  action  against  the  ddendant 
Thomason  before  Justice  Dswnr,  of  same 
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were  pending  a  compromise  was  reacnea, 
and  a  written  agreement  entered  into  be- 
tween Howell  and  Tboniason.  a  copy  o( 
which  was  filed  a^  an  exhibit  witli  the  bill. 
It  is  dated  September  23, 1887,  and  stlpo- 
lates  that  each  party  Is  to  withdraw  his 
suit  now  pendiuK  against  the  other,  and 
the  salt  in  which  judgment  was  obtained 
before  Jastice  Shannon  is  descritied  as  a 
"salt  tried  before  Squire  Shannon,  now  an 
appeal  case. "    Each  party  was  to  pay  his 
own  costs  in  said  cases.   It  was  further 
stipnlated.in  consideration  of  three  notes, 
for  f5  each,  on  John  W.  Bailey,  and  f  15  in 
money,  making  f30  paid  to  Thomason, 
Howell  was  to  hare  the  privilege  of  run- 
ning certain  timber  across  the  property  of 
Thomason  or  his  wife  by  tramway,  on  or 
before    June    1,    1888:    and,  if   anything 
shonld  happen  that  said  timber  was  not 
moved    before    the    above-named    time, 
Howell  was  to  have  the  privilege  of  mn- 
ning  the  same  as  aforesaid,  by  paying  n 
reasonable  damage.    The  plaintiff  further 
alleges  that  he  fully  performed  hiH  part  of 
said  agreement  by  dismissing  his  suit  be- 
fore Jastice  Dbwitt.  and  paying  the  said 
$30;  but  that  Thomason  had  refused  to 
withdraw  the  execution  previously  Issued 
upon  his  Judgment  recovered  before  Justice 
Shannon,  but  has  required  McCulloni,  the 
constable,  to  levy  the  same  on  plaintilf'a 
property,  and  advertise  the  same  for  sale; 
that  the  defendant  Lilly  claimed  to  be  the 
owner  by  assignment  of  said  Tbomnson 
JQ'Igment,  or  a  part  thereof,  and  was  also 
urging  the  sale  of  plain  tiff's  property ;  but 
it  was  expressly  denied  that  plaintiff  had 
any  knowledge  of  said  aSHlgnment  to  Lilly 
prior  to  the  execution  of  the  compromise 
agreement;  that  said  constable  had  ad- 
vertised for  sale  plaintiff's  property ;    and 
an  ln]unc'tlon  was  asked  restralninK  said 
sale,  and  the  collection  of  said  judgment 
so   settled    as  aforesaid.     In  accordance 
with  the  prayer  of  the  bill,  an  injunction 
was  granted,  and  the  cause  regularly  ma- 
tured and  set  tor  hearing.   The  defendants 
Thomason  and  Lilly  answered  the  bill, 
denying  the  material  allegatinn,  and  al- 
leging that  the  said  agreement  naa  pro- 
cured by  misrepresentation  and  fraud,  and 
that  Thomason  was  not  In  his  right  mind 
when  he  executed  said  agreement.    The 
answers  do  not  in  terms  demurto  the  bill, 
but  do  reserve  "the  benefit  of  all  errors 
and  Insofflciencies  in  said  bill. "    The  cir- 
cuit court  upon  the  final  hearing  dissolved 
the  injunction,    dismissed    the   bill,  and 
gave  a  personal  decree  against  the  plain- 
tiff for  the  amonnt  of  the  original  judg- 
ment. 

The  qoestlon  which  lies  at  the  threshold 
is  whether,  upon  demurrer,  the  bill  could 
have  been  sustained,  or  ought  It  not  to 
have  been  dismissed,  as  not  containing 
sufficient  matter  to  authorice  the  Interpo- 
sition of  a  court  of  chancery.  The  well- 
settlctd  principle  is  that,  where  there  la  a 
remedy  at  law  In  all  respects  adequate,  a 
conrt  of  equity  will  not  interpose  by  in- 
junction or  otherwise.  There  can  be  no 
donbt  that  conrts  of  equity  have  some- 
times restrained  by  injunction  the  collec- 
tion of  judgments  which  bad  been  pre- 
T.12s.B.no.22— 69 


V.  Tnompson,  ol  N.  H.  536.  But  tne  more 
recent  and  better  authorities  hold  that, 
when  the  remedy  at  law  is  as  complete 
and  adequate  as  the  remedy  in  equity,  the 
chancery  court  will  not  interfere  by  in- 
junction. Thus,  in  his  very  recent  work 
on  the  Law  of  Judgments,  (1891,)  Mr. 
Black  says:  "Whether  a  bill  in  equity  for 
an  injunction  Is  the  proper  remedy  t«>  pre- 
vent i»  judgment  creditor  from  proceeding 
to  collect  anew  a  judgment  which  has 
been  in  fact  satisfied,  has  been  disputed. 
Some  of  the  cases  hold  that  such  an  appli- 
cation is  meritorious  and  should  be  al- 
lowed. But  others,  and  we  think  with 
better  reason,  consider  that  equity  ought 
not  to  interfere  in  such  a  case.  Inasmuch 
as  the  party  has  a  prompt  and  adequate 
remedy  at  law."  Black,  Judgm.  9  ^^- 
So  Mr.  High,  In  bis  last  edition  on  In- 
junctions, (1890,  §  128,)  says:  "There 
Is  also  a  noticeable  want  of  harmony 
In  the  authorltleH  upon  the  question 
of  the  right  to  enjoin  the  enforcement 
of  a  judgment  which  has  been  already 
paid,  either  in  whole  or  in  part.  The  bet- 
ter-considered doctrine  upon  this  subject, 
and  that  most  in  harmony  with  the  gen- 
eral principles  underlying  the  preventtve 
jurisdiction  of  equity,  is  that  an  injunc- 
tion should  not  be  granted  for  the  purpose 
of  staying  or  preventing  a  sole  under  exe- 
cution on  the  ground  of  payment,  in  whole 
or  in  part,  and  thnt  in  all  such  cases  the 
person  aggrieved  should  be  left  to  pursue 
his  remedy  at  law."  In  support  of  this 
position  Mr.  High  cites  Hall  v.  Taylor.  18 
W.  Va.  644.  Upon  turning  to  that  case, 
we  find  that  it  fully  itustains  the  position 
that  a  defendant  cannot.  In  a  court  of 
equity,  enjoin  the  collection  of  an  execu- 
tion issued  to  enforce  a  judgment  already 
satisfied,  because  he  has  an  adequate  and 
snmmary  remedy  at  law.  vis.,  the  motion 
to  quash  the  execution  because  the  judg- 
ment has  been  paid. 

The  provision  of  our  Code  on  this  sub- 
ject is  as  follows:  "A  motion  to  quash  an 
execntlon  may,  after  reasonable  notice  to 
the  adverse  party,  be  heard  and  decided 
by  the  court  whose  clerk  issued  the  execu- 
tion, or,  it  in  a  circuit  court,  by  the  judge 
thereof  in  vacation;  and  such  judge  or 
court  may,  without  such  notice,  make  an 
order  staying  proceedings  on  the  execution 
until  such  motion  can  be  heard  and  deter- 
mined. A  copy  of  the  order  so  made  must 
be  served  upon  the  officer  in  whose  hands 
the  execution  is."  Page  870,  $  17.  It  will 
thus  beseen  that  this  provision  is  ample  to 
protect  an  execntlon  debtor  from  the  levy 
of  an  execntlon  upon  a  sattafled  Judgment, 
and  is  fully  as  complete  and  far  less  ex- 
pensive and  cumbersome  than  the  resort 
to  a  court  of  chancery.  See  Cockerell  v. 
Nichols,  8  W.  Va.  159 ;  Bank  v.  Montgom- 
ery, 11  W.  Va.  169;  McC!oy  v.  Allen,  16  W. 
Va.  788.  For  this  reason,  therefore.  It  was 
error  in  the  court  belowtohave  issued  the 
injunction,  and  there  was  no  error  in  the 
final  decree  entered  the  12tb  day  of  Janu- 
ary, 1889,  to  wholly  dissolve  said  injunc;- 
tion.  The  circuit  court  was  not  content, 
however,  with  dissolving  the  Injunction 
at  the  costs  of  the  plaintUt,  but  proceeded 
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to  enter  a  personal  decree  agatnst  him, 
and  to  award  execution  there<jn  in  favor 
of  D.  H.  Lilly,  the  assignee  of  the  original 
judgment.  This  was  plainly  erroneons. 
In  the  case  of  Railway  Co.  v.  Ryan,  31  W. 
Va.  364,  e  8.  £.  Rei>.  024,  it  is  said  by  the 
court  in  the  ayllabos:  "A  judgment  pro- 
nounced by  a  justice  without  service  of 
process  upon  or  notice  to  the  defendant 
is  void.  But  as  such  judgment  may  be  set 
aside,  even  when  rendered  upon  the  ver- 
dict of  a  jury,  by  the  circuit  court  upon  a 
writ  of  certiorari,  the  defendant  in  the 
judgment  cannot  obtain  relief  against  it 
in  a  court  of  equity.  Where,  upon  a  bill 
filed  to  enjoin  a  void  judgment,  the  plain- 
tiff Is  denied  all  relief,  for  the  reason  that 
he  has  an  adequate  remedy  at  law,  it  is 
error  to  enter  a  personal  decree  against 
the  plaintiff  for  the  amount  of  the  judg- 
ment enjoined  upon  the  dissolution  of  the 
Injanctlou.  In  such  case  the  only  power 
possessed  by  the  court  is  to  dissolve  the 
injunction  and  dismiss  the  bill,  with 
costs. "  This  case  Is  conclusive  of  the  one 
we  are  now  considering,  and  the  final  de- 
cree of  the  circuit  court  must  bo  reversed 
for  the  error  Indicated,  and  the  appellant 
will  recover  his  costs  In  this  court;  and. 
the  court  now  proceeding  to  enter  such 
jndgment  as  the  conrt  below  ought  to 
have  rendered,  It  is  adjudged,  ordered,  and 
decreed  that  the  bill  of  the  complainant 
be  dismissed,  but  without  prejudice 
against  him  as  to  his  defense  at  law. 
against  the  enforcement  of  the  judgment 
or  execution  in  the  bill  and  proceedings 
mentioned,  and  that  the  defendants  recov* 
«r  of  the  plaintiff  their  coats  In  this  behalf 
in  the  circuit  court  ezpeiided. 

Emolish  and  Bkankon.  JJ.,  euncnrred. 
Holt,  J.,  absent. 


Jenkins  ▼.  Hawkins. 

(Stmreme  Court  of  Appeal»  of  West  Virginia. 
March  f,  1891. ) 

NOTBS  SbOVBKD  ST  MOKTGAOK— ASSlONmHT— EF- 

rsoT  ON  BscDBiTisa— Priorities. 

1.  Where  eight  notes  for  the  purchase  money 
of  land,  which  are  secured  by  deed  of  trust  on 
the  same,  have,  by  assignments  for  value,  oome 
into  the  hands  of  one  person,  and  he  in  turn  as- 
signs four  of  them  to  a  sabassignee,  who  in  torn 
aMlgns  these  four  notes  to  the  plaintiff  "without 
recourse,"  held,  (1)  the  assignment  of  these  notes, 
by  force  of  law  as  an  incident  thereto,  carries 
the  deed  of  trust  which  secures  the  purchase 
money;  (2)  the  four  notes  so  assigned  are  entitled 
to  be  first  paid  out  of  the  proceeds  of  the  land 
when  the  same  Is  sold. 

2.  Where,  without  any  Intermediate  assign- 
ment, the  assignee,  who  has  come  into  possescaoa 
of  ail  the  said  notes,  assigns  "without  reoourse" 
the  fifth  of  tbem  directly  to  the  plaintiff,  who  is 
a  son  of  the  purchaser,  the  flftn  note  so  assigned 
Is  entitled  to  like  priority  over  the  three  reniain- 
ing  notes,  which  are  still  held  by  the  defendant 

(SyUalms  bv  the  Court.) 

Appeal  and  sapersedeua  from  circuit 
court,  Mason  county. 

TowhasoD  A  Wiley,  for  appellant.  Hogg 
&  BeUer,  for  appellee. 

Lucas,  P.  On  the  18th  September,  1890, 
the  plaintiff,  George  F.  Jenkins,  now  ap- 
oellee,  filed  his  biU  against  W.  R.  Haw- 


kins and  W.  H.  Tomlinson,  trustee  In  the 
circuit  court  ot  Mason  county.  The  bill 
alleged  that  on  the  4th  March,  1880,  one 
Early  Jenkins  conveyed  to  TomlinsOn.  as 
truatee  for  said  Hawkins,  205^  acres  of 
land,  in  trust  to  secure  the  payment  of 
the  purchase  money  therefor,  consisting 
of  eight  promissory  notes,  payable  to 
the  order  of  Robert  J.  Love,  all  datsd  the 
4th  day  of  March,  1«!80,  and  payable  In  2. 
3,  4,  5,  U,  7,  S,  and  9  years  from  date:  the 
first  seven  being  for  f200  each,  and  tlie 
other  for  fl75.  Soon  afterwards  Early 
Jenkins  died  Intestate,  and  without  hav- 
ing paid  any  of  said  purchase  mdn«y.  The 
payee,  Robert  J.  Love,  assigned  tbeae 
notes  for  value,  and  bla  assignee  assigned 
all  ot  the  same  for  value  to  W  K.  Haw- 
kins, and  W.  R.  Hawkins  assigned  Nos.  2, 
3,  4,  and  5  for  value  to  one  C.  C.  Miller,  and 
said  Miller  assigned  them  for  value  to  the 
plaintiff,  but  "without  recourse;"  and  Nu. 
5  of  said  notes  was  in  a  similar  manner  as- 
signed to  the  plaintiff  by  the  defendant, 
W.  R.  Hawkins.  The  notes  had  come  in- 
to the  hands  of  Hawkins  by  assignment 
and  delivery,  but  without  any  writing 
whatever.  Under  these  circumstances  the 
plaintiff  alleged  that  he  had  a  first  lien  for 
these  flre  notes  upon  the  real  estate  secur- 
ing them,  but  notwithstanding  this  fact 
it  is  charged  that  the  trustee,  TomliDson, 
had  advertlsedthe  land,  and  was  proceed- 
ing to  sell  the  same  to  pay  the  three  notes 
held  by  the  defendant,  Hawkins;  stating 
in  his  advertisement  of  the  trust  sale,  in 
effect,  that  these  alone  remained  unpaid, 
and  that  the  land  was  tu  be  sold  for  tlie 
benefit  of  Hawkins  only.  The  bill  fur- 
ther chhrges  that  a  large  amount  of  inter- 
est had  t>een  paid  on  the  three  notes  held 
by  Hawkins  which  had  not  been  credited 
thereon,  and  that  the  same  should  be 
credited  before  sale  under  the  deed  of 
trust.  Plaiutitt  further  charges  that  he 
bad  paid  considerable  amount  of  interest 
on  the  notes  assigned  to  him  before  such 
assignments,  and  that  he  is  entitled  to 
charge  the  interest  so  paid  as  a  prior  lien 
along  with  the  notes  themselves.  It  is 
averred  that  Early  Jenkins  died  intestate 
without  any  estate,  real  or  personal,  ex- 
cept his  Interest  in  the  land  embraced  in 
the  deed  <A  trust,  and  that  hia  estate  had 
been  recently  committed  to  tlie  sheriff  of 
Mason  county.  The  prayer  of  the  bill  is 
that  W.  B.  Hawkins  and  W.  H.  TomUn- 
Bon,  trustee,  be  Mijoined  from  making  any 
sale  under  said  trust-deed  until  the  fnrtlier 
order  of  the  court ;  and  that  the  respect- 
ive liens,  their  amounts,  and  their  prior- 
ities arising  under  said  trust  may  be  ascer- 
tained and  fixed  by  the  conrt  before  any 
sale  be  made  of  the  property  in  said  trust- 
deed  mentioned  and  described,  and  that 
said  liensand  their  prioritise  may  be  prop- 
erly adjusted  and  fixed ;  that  this  cause  be 
referred  to  one  of  the  commissionem  of 
court ;  and  for  such  other  and  further  re- 
lief as  to  the  conrt  may  seem  meet.  The 
deed  of  trust,  the  advertisement,  and  the 
original  notes  are  exhibited  with  the  bill, 
and  upon  the  several  notes  assigned  to 
Jnnkins  is  written  an  assignment  in  the 
following  form :  "I  assign  the  within  note 
to  fi.  F.  Jenkins  without  any  reconrsa 
whatever  on  me,"— four  of  which  assian- 
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ments  are  ai^ed  by  C.  C.  Miller,  and  the 
fifth  by  W.  R  Hawkins.  InJnnctJon  was 
jcranted  as  prayed  for  In  the  bill.  Subse- 
quently Hawkins  and  the  trustee,  Tomlln- 
eon,  filed  their  joint,  and  several  answers. 
In  which  they  admit  the  execution  ol  the 
deed  ol  trust  and  the  several  notes,  but 
they  deny  that  Early  Jenkins  did  nut,  nor 
his  personal  representatives,  pay  any- 
thing on  said  notes,  but  allege  that  In  his 
llfe-ttme  he  paid  to  C.  C.  Miller  |96  on  the 
notes  held  by  him,  and  9^6  on  the  notes 
held  by  W.B. Hawkins;  andltlslurtheral- 
lesed  that  the  plaintiff,  George  F.  Jenkins, 
paid,  by  way  of  interest  on  the  four  notes 
held  by  C.  C.  Miller,  f  192,  and  on  the  notes 
held  by  Hawkins,  9237.  The  answer  ad- 
mits that  the  plaintiff,  Jenkins,  is  the 
holder  of  the  notes  claimed  in  his  bill,  and 
that  they  were  assigned  to  him  as  claimed 
without  recourse,  but  It  denies  the  effect 
of  such  assignments  to  give  the  assignee 
any  preference  whatever,  or  to  entitle  him 
to  have  any  recourse  upon  the  land.  It  i:i 
alleged  that  such  assignments  were  made 
with  thedlstlnct  understanding  and  agree- 
ment that  the  assignment  was  made  to 
Oeorge  F.  Jenkins  In  order  that  he  might 
hold  the  other  heirs  of  Early  Jenkins  re- 
sponsible to  him  tor  their  proportion  of 
the  debt  of  his  father  which  he  was  thus 
paying  off.  The  answer  claims  that, so  far 
as  the  deed  of  trust  and  land  are  con- 
«emed,  the  payment  of  these  notes  oper- 
ated as  a  complete  discharge.  Attention 
Is  called  to  the  fact  that  on  one  of  the 
notes  assigned  by  Miller  there  is  written  the 
following:  "This  note  was  paid  to  me  by 
Oeorge  F.  Jenkins  9212,  March  5. 1883.  C. 
-O.  Miller;"  and  that  all  of  said  indorse- 
ment, except  the  signature  C.  C.  Miller,  has 
been  erasied.  Sundry  depositions  were 
taken  upon  either  aide,  and  by  a  decree  en- 
tered upon  the  12th  of  February,  1890,  the 
«onrt  perpetuated  the  injunction,  and 
awarded  costs  to  the  plaintiff.  It  further 
4lecided  that  the  notes  held  by  plaintiff  as 
asslguee  constituted  a  prior  Men  to  that 
held  by  the  defendant,  W.  R.  Hawkins.  It 
was  further  decreed  that  the  trustee  make 
«ale  of  the  real  estate  under  the  condi- 
tions of  the  trust-deed,  and  make  report 
thereof  to  the  next  term.  From  this  de- 
cree W.  R.  Hawkins  baa  appealed  to  this 
■court. 

For  the  purpose  of  deciding  upon  the 
rights  of  the  respective  parties  to  this  liti- 
gation, we  may  regard  W.  R.  Hawkins, 
who  had  acquired  all  of  these  notes  for  the 
deterred  purchase  money  of  the  land  in 
question  by  assignment  for  value,  as 
standing  In  the  placeof  the  original  payee. 
It  is  nut  necessary  that  the  intermediate 
assignments,  or  the  immediate  assign- 
ments, whereby  he  came  Into  possession 
of  these  notes,  should  have  been  in  writ- 
ing; the  simple  delivery  with  Intent  to 
«ign  was  all  that  was  necessary,  when 
sustained  by  sufficient  consideration,  as 
was  here  the  case.  Ford  v.  Stuart,  19 
Johns.  342;  Jones  v.  Witter,  13  Mass.  S04. 
Moreover,  the  contract  of  assignment, 
in  the  absence  of  an  express  agreement  to 
■the  contrary,  imported  a  guaranty  that 
the  assignee  should  receive  the  full  amount 
•of  the  notes  from  the  maker,  and  also  the 
right  of  the  assignee  to  resort  to  the  as- 


aignor  for  any  part  thereof  which  he 
should  fail  to  collect  from  the  maker,  or 
the  real  security,  by  the  exercise  of  due  dili- 
gence. Peay  ▼.  Morrison,  10  Grat.  149.  In 
the  light  of  these  well-established  princi- 
ples. It  Is  difficult  to  understand  how  any 
serious  controversy  conld  arise  as  to  the 
question  of  priority  between  the  lour  notes 
which  George  F.  Jenkins  held  as  assignee 
of  C.  C.  Miller,  and  those  still  remaining 
in  the  possession  of  Hawkins,  who  stood, 
as  we  have  seen,  la  the  shoes  of  the  orig- 
inal payee.  His  assignment  to  Miller  tor 
a  valuable  consideration  gave  the  four 
notes  which  Miller  held  priority  over  all 
those  which  Hawkins  retained.  Miller's 
assignment  to  the  plaintiff,  Jenkins, 
though  without  recourse,  carried  with  It, 
nevertheless,  all  the  rights  Miller  bad  to 
the  notes  and  the  security  by  which  they 
were  secured,  and  the  words  "  without  re- 
course" only  qualified  the  contract  of  as- 
signment so  far  as  to  relieve  Miller  from 
the  guaranty,  which,  as  we  have  seen, 
would  otherwise  have  attached.  The 
claim  made  In  the  answer  that  the  as- 
signments to  George  F.Jenkins  were  made 
at  his  request.  In  order  to  enable  him  to 
hold  his  co-heirs  responsible  for  their  pro- 
portion of  the  purchase  money  paid  by 
him,  seems  to  be  wholly  immaterial;  since 
his  rights  must  be  determined,  not  by  the 
motives  which  induced  him  to  enter  Into 
the  contract,  but  by  the  contract  itself. 
And  so,  in  regard  to  the  d^endant,  Haw- 
kins, he  may  have  been  ignorant  of  the 
effect  of  his  assignment,  but  nererthelem 
he  moat  abide  by  it,  and  cannot  escape  ita 
conseauences.  In  the  case  of  Tingle  ▼. 
Fisher,  20  W.  Va.  497,  it  was  held  by  this 
court  that  "the  assignment  of  a  debt  or 
chose  In  action,  by  force  of  law  as  an  inci- 
dent thereto,  carries  the  deed  of  troat  which 
aecores  the  debt. "  It  is  farther  decided 
in  the  same  case  (page  609)  "that  when 
there  are  several  debts  secured,  and  there 
are  auccessive  assignments  of  them,  the 
first  assigned  carries  with  it  so  much  of 
the  Hen  as  la  necessary  to  pay  It,  unless  it 
is  expreaaly  provided  otherwlae."  Ap- 
plying theae  principles,  which  are  too 
well  established  to  require  further  cita- 
tion of  authority,  to  the  facts  of  this  case, 
it  Is  quite  apparent  that  the  notes  assigned 
to  George  F.  Jenkins  were  entitled  to 
priority  over  those  which  were  retained 
by  Hawkins,  and  the  circuit  court  com- 
mitted no  error  in  so  holding.  The  evi- 
dence shows  that  Jenkins  positively  de- 
clined, under  the  advice  of  legra.1  counsel. 
to  have  those  notes  Indorsed  as  paid ;  but 
required,  on  the  contrary,  that  those  that 
received  the  benefit  of  the  money  ad- 
vanced out  of  the  proceeds  of  his  own 
labor  should  assign  the  notes  taken  up  to 
himself,  which  both  Miller  and  Hawkins 
did,  taking  care,  however,  to  avoid  all 
personal  responsibility  by  making  the  as- 
signments without  recourse.  With  r»>gard 
to  the  interest  paid  by  G.  F.  Hawkins 
before  his  contract  of  assignment,  the 
court  below  took  no  notice  apparently  of 
his  claim  for  a  lien  to  the  extent  of  the 
interest  so  paid ;  and  in  this  we  think  the 
circuit  court  was  plainly  right,  as  the 
plaintiff  acquired  no  lien  except  by  his 
contract  of  assignment,  and  theae  pay- 
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merits,  being  made  before  that  contract, 
miKlit  constitute  a  gnod  claim  tor  con- 
tribution as  against  Ills  co-beirs.botcould 
gire  bim  no  lieu  upon  the  land  itself,  as 
against  tbe  holders  of  other  notes  for  the 
purchase  money.  For  these  reasons  we 
are  of  opinion  that  there  is  no  error  in  tbe 
decree  of  the  circuit,  court  and  tbe  same 
is  afSrmed. 

English    and     Bbannon,   JJ.,  concar. 
Holt,  J.,  absent. 


Williamson  v.  Hats. 

(Supreme  Court  of  Appeals  of  West  VlrQiMa. 
March  11, 1891.) 

KiTiKW  ON  Writ  of  ERBOit— Rboobd— Estab- 

LISHMBNT  or  FSBBT— BVIDBNGB. 

1.  Where  an  application  is  made  for  tbe  es- 
tablishment of  a  ferry  across  a  stream  near  a 
ferry  wbioh  has  already  been  established  and  Is 
in  operation,  the  owner  of  the  ferry  already  es- 
tablished may  resist  the  establishment  of  the 
new  terry;  and  if,  upon  hearing  the  evidence, 
the  county  court  to  which  snob  application  is 
presented  refuse  to  establish  such  new  ferry,  and 
the  applicant  applies  for  and  obtains  a  writ  of 
error  to  the  circuit  court  from  such  judgment, 
after  moving  to  set  aside  the  Judgment  as  contrary 
to  tbe  law  and  the  evidence,  and  excepting  to 
the  action  of  the  oonrt  In  overrnling  said  mo- 
tion, the  circuit  oonrt  cannot  properly  act  npon 
and  determine  said  writ  of  error,  unless  tbe  bill 
of  exceptioiis  certifies  all  the  evidence  offered,  or 
all  of  the  facts  proved,  before  the  county  uourt  in 
the  case,  or  all  of  said  facts  appear  either  ex- 
pressly or  by  necessary  implication  in  said  bill 
of  exceptions. 

2.  ta  such  a  case,  an  important  question  to  be 
determined  by  the  oounty  court  before  establish- 
ing such  new  ferry  is  as  to  whether  the  travel 
and  business  across  tbe  stream  would  support  two 
ferries,  and,  as  this  is  a  question  of  fact,  the  ap- 
pellate court  must  have  all  the  facts  before  it 
that  were  before  the  court  below  before  it  can 
properly  pass  upon  the  correctness  of  the  ]udg- 
ment  complained  of.  unless  the  circuit  oonrt  re- 
tains the  case,  and  tries  it  de  novo. 

(Syllabus  by  the  Court) 

Error  to  circuit  court,  Tyler  county. 

B.  Enffle,  for  plaintiff  in  error.  T.  I. 
Stealeyemd  Okey  Johasou,lor  defendant  in 
error. 

English,  J.  On  the  20tb  day  of  October, 
1S85,  William  WllliaraBon  filed  his  notice 
of  and  application  for  the  eBtabiishment 
of  a  ferry  across  the  Ohio  river  from  the 
town  of  Friendly,  in  Union  district,  Tyler 
county,  W.Va., to  thetownofMatamoras. 
in  the  state  of  Ohio,  before  the  county 
court  of  said  county.  Viewers  were  ap- 
pointed, in  accordance  with  the  require- 
ments of  tbe  statute,  to  report  to  the  court 
the  advantages  and  disadvantages  which 
in  their  opinion  would  result  as  well  to 
individuals  as  to  tbe  pablic  from  the  pro- 
posed ferry,  and  the  facts  and  circum- 
stances that  might  be  useful  to  enable  the 
court  to  determine  whether  such  ferry 
ought  to  be  established  or  not;  and  on 
the  19th  day  of  January,  1886,  said  viewers 
made  their  report  to  the  court,  accom- 
panied with  a  map  of  said  propo8e<l  ferry. 
Alexander  Hays,  a  party  In  interest,  was, 
on  motion,  properly  made  a  party  resist- 
ant to  said  application,  and  thereupon 
saJd  William  Williamson,  by  his  attorney, 
moved  the  court  to  recommit  said  report 


to  the  same  or  other  viewers,  which  was 
done,  the  court  appointing  the  same 
viewers,  with  special  instructions;  and 
thereupon  said  viewers  made  an  amended 
report,  and  on  tbe  20th  day  of  July,  ISttS, 
the  court,  having  considered  the  evidence 
adduced  In  the  controversy,  and  argu- 
ments of  counsel,  rejected  said  applica- 
tiun,  and  refused  to  establish  said  ferry, 
and  on  the  21st  day  of  Jnly,  1886,  tbe  ap- 
plicant, by  his  attorney,  moved  tbe  coort 
to  set  aside  said  order  rejecting  his  appli- 
cation for  said  ferry,  and  grant  him  a  new 
hearing,  upon  theground  tbatthedbcision 
of  the  court  therein  was  contrary  to  tbe 
law  and  the  evidence,  which  motion  was 
overruled  by  the  court  on  the  9th  day  of 
November,  1886,  to  which  ruling  of  tbe 
court  said  applicant  took  a  bUI  of 
exceptions.  On  tbe  22d  day  of  December, 
1886,  said  William  Williamson  present- 
ed a  petition  to  the  circuit  court  of 
said  county,  together  with  a  tranacript 
of  tbe  proceedings  bad  in  the  matt^  ot 
bis  application  for  said  ferry,  praying  a 
writ  of  error  from  said  judgment  uf  the 
county  court,  which  writ  of  error  was  re- 
fused, and  tbe  petitioner  excepted.  Sab- 
sequently  an  application  was  presented 
to  one  of  the  judges  of  this  court  in  vaca- 
tion, in  pursuance  of  section  14  of  chapter 
152  of  the  Acts  of  1882,  and  the  writ  of  error 
was  granted,  and  on  tbe  16th  day  of  Au- 
gust, 1888,  said  writ  of  error  was  beard 
in  the  circuit  court  of  Tyler  county,  and 
the  matters  of  law  and  fact  arising  upon 
the  record,  together  with  tbe  evidence 
therein  certified  in  the  cause,  were  snt>- 
mitted  to  the  court;  upon  consideration 
whereof  said  court  reversed  tbe  jadgment 
of  said  county  court,  and  establisbed  said 
ferry,  and  from  said  judgement  said  appli- 
cant applied  for  and  obtained  this  writ 
of  error.  An  application  wan  made  by 
one  A.  R.  Williamson  to  tbe  county  court 
ot  Tyler  county,  and  commisslonera  were 
appointed  to  view  this  same  ferry.  In  Jan- 
uary, 1882,  and  Alexander  Hays  was  then 
made  contestant.  Upon  tbe  hearing  the 
county  court  refused  to  grant  tbe  ferry 
privilege  applied  for,  and  be  obtained  a 
writ  of  error  to  the  circuit  court  of  Tyler 
county,  which  court,  on  the  hearing  ot 
said  writ,  reversed  the  judgment  of  tbe 
county  court,  and  established  said  terry. 
and  from  thlsjudgmentsald  Hays  obtained 
a  writ  of  error  to  this  court,  which  was 
decided  on  tbe  11th  day  of  April.  IN85,  and 
is  reported  in  25  W.  Va.  609;  and  In  revers- 
ing the  judgment  ot  said  circuit  court 
Judge  Grben,  in  delivering  the  opinion 
of  tbe  court,  relied  mainly  on  the  facts  cer- 
tified as  proven  by  tbe  parties  before  the 
county  court,  holding  in  tbe  fifth  section 
of  tbe  syllabus  In  said  cause  that  "In  sncn 
case  an  important  inquiry  to  be  made  by 
the  county  court  before  establishing  such 
new  ferry  is  whether  the  travel  and  busi- 
ness across  tbe  stream  Is  or  is  not  anifi- 
clent  to  support  reasonably  well  two  fer- 
ries, as  tbe  result  of  such  inquiry  most 
have  much  weight  In  determining  tbe 
question  whether  the  new  ferry  ahoold  or 
should  not  be  established;"  and,  this  be- 
ing a  case  in  which  precisely  the  same  ap- 
plication was  made  to  the  county  court  by 
William  Williamson  which  was  madebi 
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cult  court,  onder  the  ruling  of  this  court  in 
the  case  reported  In  25  W.  Va.  609,  we 
would  be  compelled  to  look  to  the  evl- 
dence  adduced  before  the  county  court  In 
patislng  upon  the  correctness  of  the  ac- 
tion of  the  circuit  court ,  and  upon  refer- 
ring to  the  bill  uf  exceptions  taken  in  the 
ctise  from  the  county  court  we  find  that 
the  testimony  of  certnin  witnesses  who 
wore  introduced  by  the  respective  parties 
is  set  out  in  detail,  but  it  does  not  appear 
in  said  bill  of  exceptions  that  the  eridence 
thus  detailed  was  all  of  the  evidence  that 
was  offered  or  Introduced  by  either  party, 
or  that  it  was  all  of  the  evidence  material 
in  the  cause.  In  the  case  of  {Shrewsbury  v. 
Miller.  10  W.  Va.  116,  thia  court  held  that 
"where a  motion  is  made  to  set  aside  a 
verdict  and  for  a  new  trial  on  the  ground 
that  it  is  against  the  evidence,  and  the 
motion  is  either  granted  or  refused  upon  a 
writ  of  error  in  the  appellate  court,  the 
record  must  not  only  Bufficlently  show  the 
facts  proved  or  the  evidence  given  to  the 
Jury,  but  it  must  appear,  either  expressly 
or  by  nect^sary  implication,  that  It  con- 
tains all  the  facts  proven  orevidencegiven 
to  the  jury  at  the  trial,  and  such  facts  or 
evidence  mnst  show  error  in  the  Judg- 
ment of  the  court  below,  or  such  Judgment 
will  not  be  reversed ; "  and  in  the  case  of 
Bank  of  Valley  v  Bank  of  Bprkeley,  8  W, 
Vh.  886,  this  court  held  that,  "where  a 
bill  of  exceptions  certifies  the  evidence 
given,  and  not  the  facts  proved,  and  where 
It  does  not  appear  that  the  evidence  cer- 
tified was  all  the  evidence  before  the  Jury 
on  which  they  foand  their  verdict.  It  does 
nut  affirmatively  appear  that  the  verdict 
la  contrary  to  evidence,  nor  that  thecourt 
below  committed  any  error  in  refusing  to 
grant  a  new  trial  on  the  ground  that  the 
verdict  was  against  evidence. " 

It  appears  from  the  bill  of  exceptions  in 
the  case  nnder  consideration  that  the 
county  court  gave  Judgment  against  the 
eHtablishment  of  aald  terry,  and  the  said 
William  Williamson,  by  bis  attorney, 
thereupon  moved  the  court  to  set  aside 
said  judgment,  and  grant  him  a  new  trial 
of  the  cause,  on  the  ground  that  the  same 
was  contrary  to  the  law  and  theevidence, 
which  motion  the  court  overruled,  and 
the  said  Williamson  excepted ;  and  it  also 
appears  that,  upon  a  writ  of  eiror  being 
allowed  to  the  circuit  court,  said  circuit 
court,  on  the  16th  day  of  AnguHt,  1888,  on 
consideration  of  the  matters  of  law  and 
fact  arising  upon  the  record,  tnguther 
with  theevidence  therein  certified,  reversed 
the  Judgment  of  said  county  court,  and  es- 
tablished said  ferry.  It  is  true,  the  appll- 
catiiin  for  said  ferry  was  presented  to  the 
county  court,  and  not  to  a  jury;  but  an 
important  inquiry  to  be  made  by  the 
county  court  before  establishing  or  refus- 
ing to  establish  said  ferry  (as  was  held  by 
this  court  in  Williamson  v.  Hays,  25  W. 
Va.  600)  was  whether  the  travel  and  busl- 
neHR  across  the  stream  was  or  was  not 
sufficient  to  support  reusonably  well  two 
ferries,  the  result  of  which  inquiry  would 
have  much  weight  in  determining  aald 
question;  and,   as  the  solution   of  this 


uouri  cuuiu  uui  uctve  yrupeny  reviewea 
the  action  of  the  county  court  and  passed 
upon  the  correctness  of  Its  judgment  un- 
less all  the  facts  proven,  or  all  the  evidence 
offered,  had  been  certified  properly  as  a 
part  of  the  record.  For  these  reasons  the 
judgment  of  the  circuit  court  complained 
of  must  be  reversed,  and,  this  court  pro- 
ceeding to  render  such  Judgment  as  the 
circuit  court  should  have  rendered,  it  is 
ordered  that  the  Judgment  of  the  county 
court  entered  on  the  20th  day  of  July,  1886, 
be,  and  the  same  is  hereby,  affirmed,  and 
the  plaintiff  in  error  must  recover  costs  in 
this  court  as  well  as  costs  in  the  court  b&- 
low. 

Ldoab,  P.,  and  Bbannon  and  Holt,  JJ., 
concur. 


OmO  RiTKR  R.  Co.  ▼.  GlBBEXS. 

(5uprem«  Court  of  Appealt  of  Wett  Virginia. 
March  U,  1891.) 

Jurisdiction  bt  CoNSKrr. 
1.  The  law  alone  can  give  Jurisdiction  over 
the  Bubject-matter;  therefore  It  cannot  be  given 
by  consent 

i.  The  law,  aa  laid  dowa  In  Spencer  v.  Rail- 
road Co.,  23  w.  Va.  406,  and  in  Arbens  v.  Rail- 
road Co.,  83  W.  Va.  1,  10  8.  E.  Rep.  14,  applied. 
(SyUaiAU  by  tht  Oonvrt.) 

Appeal  and  supersedeas  from  circuit 
court.  Wood  county. 

V.  B.  Archer  and  J.  B.  Jackson,  for  ap- 
pellant.   Loomia  &  Ta.  venner,  for  appellee. 

Holt,  J.  By  paragraph  6,  S  50,  c.  54, 
Code  W.  Va.  p.  519,  a  railway  company 
may  construct  its  railroad  across,  along, 
or  upon  any  street  or  highway;  but,  if  it 
be  in  the  inhabited  portion  of  the  city  or 
incorporated  town  or  village,  the  com- 
pany must  have  the  assent  of  the  corpora- 
tion of  such  city,  town  or  village,  and 
shall  not  unnecessarily  impair  the  useful- 
ness of  such  street.  The  Ohio  River  Rail- 
road Company,  defendant  below,  desiring 
to  extend  its  road  down  the  Ohio  river,  it 
became  necessary  to  cross  the  Little  Ka- 
nawha river  at  the  city  of  Parkersbnrg, 
and  to  this  end  to  build  through  a  part  of 
the  city  an  overhead  approach  tu  their 
bridge.  Accordingly  ft  obtained  from  the 
mayor  and  couucil,  made  by  statute  the 
corporation  of  the  city,  two  several  ordl- 
onnces,  one  of  26th  June,  1888,  and  one  of 
28th  June,  1883,  giving,  among  other 
tilings,  pprmlsslon  to  cross  and  occupy  in 
certain  ways  certain  streets,  and,  among 
them,  a  certain  portion  of  Ann  street.  In 
the  fall  of  1886  the  company  commenced  to 
construct  its  viaduct  or  elevated  approach 
along  Ann  street  to  Its  bridge.  ().  B.  Glb- 
bens,  the  plalntlll  below,  was  the  owner 
of  a  lot  fronting  43  feet  on  Ann  street,  and 
having  on  it  a  three-story  brick  house,  the 
lower  story  being  used  for  a  store-room 
and  other  business  purposes,  and  the  sec- 
ond and  third  stories  as  a  bindery,  and  as 
a  residence.  On  2d  October,  1886,  plaintiff 
below  presented  to  the  Judge  in  vacation 
his  bill  of  injunction,  alleging  that  the 
piers  and  trestles  of  the  viaduct  along  Ann 
street  would  bring  the  track  about  on  a 
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leve]  with  the  second  story  of  bla  house, 
and,  in  substance,  that  the  work.  It  per- 
mitted to  go  on,  would  work  Irreparable 
damage  to  his  property,  renderlnK  it  value- 
less, andconstltutlnga perpetual  nuisance, 
praying  for  an  Injunction  to  restrain  the 
further  prosecution  of  the  worl:,  etc.,  and 
for  general  relief.  At  the  same  time  the  de- 
fendant filed  before  tiie  judge  taisdemurrer, 
which  was  overruled,  and  his  answer,  to 
which  plalntlH  replied  generally.  The 
Judge  granted  the  Injunction  restraining 
defendant  from  further  prosecuting  its 
work  down  and  along  Ann  street  between 
First  and  Second  streets,  until  a  just  com- 
pensation  for  damages  arising  from  the 
acts  and  tbingfs  cnjolped  should  be  duly 
ascertained,  but  further  ordered  that  the 
effect  of  the  injnnrtion  might  be  suspended 
upon  defendant  giving  before  the  clerk 
bond  with  good  security  in  the  penalty  of 
$4,(100,  conditioned  to  pay  plaintiff  a  just 
compensation  for  all  damages  inflicted. 
Defendant  Rave  the  bond  required.  On  8d 
Uecember,  1886,  the  circuit  court  of  Wood 
county  by  consent  of  parties  directed  an 
issue  to  be  tried  on  the  law  side  of  the 
court  to  ascertain  whether  the  plaintiff 
had  sustained  damages  by  reason  of  the 
construction  of  the  railway  down  Ann 
street  in  front  of  plalntiffs'property.asset 
forth  in  his  bill,  and.  If  so,  the  amount 
thereof.  The  Issue  was  tried  at  the  June 
term,  1890,  when  the  jury  found  that  plain- 
tiff had  sustained  damage,  and  assessed 
the  same  at  f  2,500,  with  Interest  from  the 
3d  day  of  December,  1886,  till  paid.  Un 
the  8th  March,  l!>90,  defendant  moved  the 
law  court  to  set  aside  the  finding,  but 
the  court  overniled  the  motion,  and  or- 
dered the  verdict,  evidence,  and  exceptions 
to  rulings  to  be  certified  to  the  chancery 
Hide  of  the  court.  Ou  8th  March,  1890,  de- 
fendant moved  the  chancellor  to  set  aside 
the  issue  theretofore  directed  and  the  ver- 
dict as  certified ;  and,  the  cause  coming  on 
to  be  heard,  the  court  overruled  both  mo- 
tions, and  pronounced  a  decree  for  plaintiff 
against  defendant  for  the  sum  of  f2,500, 
with  interest  from  3d  December,  1886,  till 
paid,  with  leave  to  sue  out  execution. 
From  tills  decree  defendant  obtained  this 
appeal. 

We  have  two  cases  of  our  own  directly 
in  point:  Spencer  v.  Railroad  Co.,  28  W. 
Va.  406,  in  which  the  subject  is  discussed 
by  the  late  Judge  Gkeen  with  his  great 
stores  of  legal  learning,  his  powers  of  pa- 
tient and  Indomitable  research;  Arbens 
V.  Railroad  Co.,  33  W.  Va.  1, 10  S.  E.  Rep. 
14,  in  which  Judge  Snyduu  unfolds  and 
makes  plain  the  spirit  of  our  statute  on 
the  subject,  and  that  It  Is  fully  up  and 
abreast  with  the  progress  of  the  age.  See 
chapter  54,  Code  W.  Va.,  especially  section 
50,  p.  518.  The  meaning  of  it  Is  that  It  is  a 
vain  and  idle  thing  for  a  uy  one  man  to  plant 
himself  by  injuurtion  squarely  in  front  of 
such  progress.  He  must  seek  his  remedy 
by  way  of  damages  ur  other  mode  of  com- 
pensation. This  the  courts  in  some  plares 
now  have  power  to  give  him,  notwith- 
standing his  mistake  of  proceeding  by  in- 
junction;  but  in  pleading  and  practice  we 
bavenot  yet  reached  that  point.  Although 
plaintiff,  in  his  bill,  says  the  work  begun 
and  being    prosecuted    by  the  company 


along  Ann  street,  if  allowed  to  proceed, 
win  work  irreparable  damage  to  his  prop- 
erty, and  render  it  utterly  valuelesH  for 
the  purposes  of  bis  business  and  fur  any 
otlier  business  to  wblch  the  property 
would  be  likely  to  be  appropriated.— 
enough,  perhaps,  to  justify  overrullajs  the 
demurrer, — yet  when  we  turn  to  bis  own 
deposition  he  estimates  the  value  of  bis 
property,  according  to  the  rent  received, 
on  the  basis  of  6  per  cent.,  at  $13,000, 
while  the  jurj-  fix  bis  damages  at  $2,500. 
Here  the  railroad,  with  the  consent  of  the 
municipal  authorities,  were  occupying  in 
part  what  was  already  a  public  highway; 
not  exclusively,  or  sucb  considerable  pro- 
portion thereof  as  to  substantially  pre- 
reut  the  use  of  the  street  by  the  general 
public,  or  to  impair  the  usefulness  of  the 
street  as  a  public- high  way  for  the  f^eoeral 
public  and  for  general  purposes.  Tbe 
company, acting  under  the  city  ordinance. 
was  constructing  its  road  In  a  careful  and 
proper  manner;  and  by  no  testimony  did 
it  or  was  It  at  all  likely  to  have  the  effect 
to  destroy  entirely  the  value  of  the  prop- 
erty, so  as  to  be  equivalent  to  a  virtual 
taking  of  It  by  the  railroad  company. 
Therefore,  as  it  turned  out,  there  was  no 
ground  tor  an  Injunction  generally  or  un- 
til bond  should  be  given  to  pay  such  dam- 
ages as  might  be  awarded;  as  sections. 
art.  3,  of  our  constitution  does  not  require 
such  damages  to  be  either  paid  or  secared 
before  such  damages  have  actually  arisen 
by  the  construction  of  the  road.  This 
ground  of  jurisdiction,  existing,  pertaape. 
as  matter  alleged,  but  not  as  matter 
proved,  being  gone,  the  circuit  court  of 
Wood  county,  as  a  court  of  eqalty.bad  nti 
jurisdiction  over  the  subject-matter,  pare 
and  simple,  to  award  damages,  or  ascer- 
tain and  decree  any  sort  of  compmsatlon. 
That  can  only  be  done  in  such  case  with 
US  by  suit  at  law.  Neither  could  consent 
of  parties  invest  the  court  of  equity  with 
any  sucb  rightful  power;  the  law  adooe 
can  give  Jurisdiction  over  tbe  subject-mat- 
ter. Therefore  the  orders  and  decrees  en- 
tered in  this  cause  on  the  2d  October,  l8i^6, 
3d  December,  1886,  and  of  8tb  March,  1890. 
must  be  reversed,  the  issue  oat  of  chancery 
and  the  finding  of  tbe  Jury  therein  be  set 
aside,  tbe  injunction  dissolved,  and  the 
cause  dismissed,  but  without  prejadice. 

LtTOAS,  P.,  and  Engubb  and  Brammor, 
JJ.,  concur. 

Baxter  v.  Tanner. 

(Supreme  Cvwrt  of  Appeais  cf  We$t  VttgtMa. 
March  U,  1891.) 

Cakobiaatior  or  Dsxd  ahd  JutMitsirr— IbacAxa. 

1.  Equity,  on  the  ground  of  mistako,  will 
cancel  a  deed  which,  by  reason  of  an  etrooeoos 
description  Incorporated  therein  by  mistake,  ooo- 
ruys  a  tract  of  land  not  intended  to  be  conveyed. 

8.  Bqulty  will,  on  the  same  ground,  set  aside 
and  annul  or  correct  a  decree  which  is  the  remit 
of  mistake. 
{SyUabui  by  the  Court.) 

W.  E.  R.  Byrne,  for  appellaat.    J.  B. 
Hays,  for  appellee. 

Bbanxon,  J.    Appeal  by  F.  J.  Baxter 
from  a  decree  of  tbe  circuit  court  of  Clay 
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coDBlBted  In  the  Insertion  In  the  deed  of 
cuuraes  and  diatances  belonfchiK  to  an- 
other tract  or  land.  An  action  ot  eject- 
ment had  been  brought  by  Purviance  and 
Uasleharst  against  Jefferson  Tanner  (or 
the  recovery  of  certain  land,  and  a  com- 
promise  was  made  by  which  Tanner  relin- 
quislied  bis  adverse  claim,  and  purchased 
of  Purviance  and  Haslebnrst  a  tract  of 
abont  144  acres,  and  the  ejectment  was 
dismissed.  Upon  the  bonds  given  (or  the 
purchase  money  under  sucb  purchase, 
Purviance  and  Haxiehurst  and  F.  J.  Bax- 
ter, who  was  entitled  to  the  debt,  brought 
a  suit  to  sell  the  land,  and  a  decree  of  sale 
was  rendered,  the  land  was  sold,  and  pur- 
chased by  Baxter,  and  the  sale  was  con- 
firmed, and  a  writ  of  pusBession  was 
awarded  to  Baxter.  A  deed  was  made  by 
Purviance,  Hasiehurst.  and  Baxter,  the 
last  of  whom  had  become  owner  of  a  large 
tract,  ot  which  this  tract  was  a  part,  by 
purchase  from  Purviance  and  Hailehurat, 
to  Tanner,  conveying  a  tract  which  con- 
tained the  said  erroneous  courses  and  dis- 
tances, and  it  was  exhibited  with  the  bill 
as  a  conveyance  of  the  land  which  bad 
been  Hold.  The  writ  of  possession  de- 
scribed the  land  by  such  erroneous  calls 
taken  from  said  deed,  and  It.was  then  dis- 
covered that  such  calls  were  not  applica- 
ble to  the  tract  purchased  by  Tanner,  but 
to  another  tract,  and  ot  the  laud  therein 
described  Tanner  was  not  in  possession, 
and  he  could  not  be  dispossessed  of  tfav 
land  under  the  writ  of  possession.  There- 
upon Baxter  brought  this  suit,  alleging 
that  the  metes  and  bounds  of  the  land  in- 
corporated in  said  deed  to  Tanner  were 
wrong,  since  they  bounded  a  different 
tract  from  that  which  Tanner  had  pur- 
chased, and  that  the  insertion  of  such 
metes  and  bounds  in  said  deed  was  purely 
a  mistake,  and  arose  from  tbe  fact  that 
there  were  two  tracts  adjoining  on  tbe 
same  creek.of  about  the  same  sise,  and  the 
scrivener  of  tbe  deed  having  before  him 
the  figures  or  plats  of  these  two  tracts 
erroneously  incorporated  in  the  deed  the 
boundary  of  tbe  wrong  tract;  and,  speci- 
fying in  his  bill  the  calls  which  should 
have  been  Inserted  in  the  deed,  prayed 
that  the  mistake  be  corrected,  and  the 
deed  reformed,  and  tor  general  relief. 
Tanner's  answer  denied  these  allegations 
in  most  general  terms,  but  gave  no  ex- 
planation. It  says  the  tract  wbicb  be 
owned  was  one  of  100  acres.  His  evidence 
shows  that  his  contention  is  that  he  did 
buy  a  tract  of  land  ot  Baxter,  but  it  was 
not  tbe  one  on  which  he  resided,  but  an- 
other one;  and  that  the  one  on  which  he 
resides  was  a  tract  of  100  acres,  conveyed 
to  blm  by  his  father.  Baxter  contends 
that  Tanner  gave  up  in  tbe  compromise  of 
the  ejectment  bis  claim  to  this  lOU  acres, 
and  purchased  144  acres  covering  it.  The 
only  evidence  to  sustain  Tanner's  posi- 
tion Is  his  own,  and  it  is  In  conflict  with 
that  of  Baxter  and  other  witnesses  as  to 
this  controverted  point;  and,  without  de- 
tailing tbe  evidence,  we  think  it  fairly 
shows  that  Tanner  bought  the  land  on 
which  be  resided.    He  does  not  deny  that 


session  of  this  100  acres,  which  is  covered 
by  cbe  144  acres  which,  as  Baxter  claims. 
Tanner  purchased  in  thecompromise;  and 
Tanner  never  was  In  possession  of  that 
tract  which  he  says  he  purchased,  uor  did 
be  demand  possession  o(  that  tract  after 
the  purchase.  It  is  not  reasonable  that 
in  the  compromise  be  would  purchase  hia 
home,  rather  than  another  tract,  and  like- 
ly that  bis  adversary  would  sell  that  land 
for  which  ho  had  sued,  and  which  was  in 
Tanner's  possession,  rather  than  land  for 
which  he  was  not  sued,  and  of  which  be 
was  not  in  pofiaession.  He  would  not  be 
sued  for  land  not  In  his  possession.  Tan- 
ner was  poor,  and  it  Is  highly  Improbable 
that  he  would  buy  another  tract  Instead 
of  his  home.  To  what  land  did  the  com- 
promise relate?  Almost  certainly  to  that 
be  lived  upon.  The  tract  which  Jefferson 
Tanner  says  he  purchased  is  a  tract  ot 
which  John  A.  Tanner  was  in  possession, 
called  tbe  "Upper  Tract,"  and  involved  in 
the  ejectment,  and  JeKerson  was  not  in 
possession  of  It.  These  facts,  along  with  the 
depositions  taken  by  tbe  plaintiff,  decidedly 
turn  tbescnleot  probability  and  likelihood 
in  favor  of  Baxter's  contention.  Indeed, 
Tanner's  theory  is  wholly  unreasonable, 
and  unsupported  by  any  evidence  but  bis 
own.  The  case  impresses  me  with  the  con- 
clusiun  that  when  Jefferson  Tanner  hAd 
by  means  of  the  undisputed  compromise 
procured  the  dismissal  of  the  ejectment, 
which  was  brought  aa  far  back,  likely,  as 
1870,  and  was  dismissed  In  1K76,  and  found 
himself,  as  he  admits,  unable  to  pay  for 
tbe  land  under  bis  purchase,  he  determined 
to  repudiate  tbe  coropromiae,  fall  back  on 
his  original  adverse  claim,  and  by  the 
statute  of  limitation,  nnder  his  long  pos- 
session, defeat  a  new  ejectment.  There- 
fore I  think  the  lines  bounding  the  tract 
incorporated  in  said  deed,  and  applicable, 
not  to  tbe  tracts  sold,  but  to  one  not  sold, 
were  by  mistake  inserted  In  the  deed,  and 
that  equity  should  give  relief  against  tbe 
injury  flowing  from  such  mistake.  Then, 
how  far  shall  we  go  in  reptUrlng  such  In- 
jury? (Nearly,  tbe  deed  should  be  can- 
celed, (or  it  fails  to  carry  out  the  Intent 
of  the  parties  by  conveying  one  tract, 
whereas  another  was  intended  to  be  con- 
veyed. Alexander  v.  Newton,  2  Grat.  266 ; 
Allen  V.  Yeater,17  W.  Va.  128:  Penny  back- 
er V.  Laldley,  88  W.  Va.  634. 11  S.  £.  Bep. 
88.  But  there  stands  the  decree  selling 
tbe  land.  What  land?  Only  that  con- 
veyed In  the  deed  defined  by  tbose  errone- 
ous calls;  not  the  other  tract,  for  which 
plaintiff  seeks  a  writ  of  possession  as  pur- 
chaser at  the  decree  sale,  for  that  tract 
was  never  sold. 

The  only  description  in  the  bill  ot  the 
land  is  "a  tract  of  144  acres  ot  land, situate 
on  Stinson  Fork  of  the  West  Fork, "  and 
the  erroneous  boundary  contained  in  tbe 
deed  filed  as  part  of  the  bill,  and glvingtbe 
particular  description.  It  is  true  that  the 
bill  alleges  that  ou  the  sale  the  purchaser 
was  put  in  possession,  and  continued 
therein;  but  what  were  the  bounds  ot  the 
tract?  We  do  not  know.  How  far  would 
the  sheriff  carry  the  defendant  under  the 
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writ  of  poBsrsalon?  Shall  we  disregard 
the  minute  callH  of  the  deed  describing  tlie 
land  under  the  rule  that  falsa  dewoustra- 
tia  noB  Bocet,  and  take  tlie  mere  allega- 
tion that  he  was  In  possession,  indefinite 
and  vague,  as  the  certain  description. 
Thus  the  evil  of  the  miatalco  in  that  deed 
flows  aa  a  consequence  into  the  decree  of 
sale  and  confirmation.  The  plaintiff  must 
needs  get  rid  of  them  also,  for,  should  he 
seek  to  enforce  his  purchase  money  by  any 
other  proceeding  against  the  tract  really 
sold,  he  would  be  met  by  those  decrees, 
which  have  these  legal  effects:  (1)  They 
would  show  already  one  recovery  on  these 
self-same  pnrchase-money  notes,  and  thus 
bar  another;  (2)  it  could  not  be  alleged 
by  the  plaintiff  in  a  new  bill  that  they  were 
■given  for  the  lower,  or  Jefferson  Tanner, 
tract,  as  the  land  really  sold,  because 
there  are  the  bill,  deed,  and  decrees  adja- 
dicating  and  declaring  that  it  was  the 
other  tract  which  was  sold,  and  for  which 
those  notes  were  given.  Bat  the  plaintiff, 
having  succeeded  in  canceling  thedeed  and 
decrees,  cannot  have  yet  the  further  relief 
asked  by  him,  a  writ  of  possession  of  the 
tract  Intended  to  be  conveyed  and  sold 
tinder  the  decree,  for  the  decree  never  sold 
that  tract;  and,  the  bill  not  having  been 
directed  against  that  tract,  the  defendant 
has  never  had  a  day  In  court  toshow  that 
he  does  not  owe  for  it,  or  any  defense 
which  be  may  have.  He  may,  if  be  sees 
proper,  file  an  original  bill  to  sell  the  prop- 
er tract,  as  If  the  former  suit  of  Purviance 
v.  Tanner  had  never  existed ;  or  he  may 
file  In  this  cause  an  amended  bill,  alleging 
proper  facts,  and  seeking  the  sale  of  the 
tract  really  sold,  as  we  think  such  amend- 
ed bill  would  be  germane  to  this  cause. 
We  shall  annul  said  decrees  as  produced 
by  such  mistake.  That  equity  will  for  ac- 
cident or  mistake  impeach  and  set  aside 
decrees  is  settled.  Byrne  v.  Edmonds,  23 
Grat.  200;  1  Story,Eq.  Jur.8  78;  Pom.  Eq. 
Jnr.  §§  836,  871, 1.S77.  Therefore  we  reverse 
the  decree  from  which  this  appeal  was 
taken,  and,  rendering  such  decree  as  should 
have  been  rendered  by  the  circuit  court,  we 
cancel,  setasid 3,  and  annul  thesaid  errone- 
ous deed,  and  the  decrees  of  sale  and  con- 
firmation in  said  chancery  cause  of  Purvi- 
ance V.  Tanner,  and  remand  the  cause  to 
said  circuit  court,  with  direction  to  allow 
the  plaintiff  to  file  such  amended  bill,  or 
dismiss  the  cause,  as  he  may  prefer. 

Enolibh  and  Holt,  JJ.,  concur.   Lucas, 
P.,  absent. 


FOUTTT  V.  POAB. 

(Supreme  Court  of  AvpeaZt  of  West  Virginia. 
March  11, 1891.) 

Equitt— Pleadimo  —  Reply— Ambndbd  Ajiswub. 

1.  A  claim  for  recoupment  In  an  answer 
does  not  make  such  answer  one  setting  up  new 
matter  calling  for  afQrmative  relief,  and  no  spe- 
cial reply  thereto  is  necessary,  bat  such  claim  is 
only  matter  of  defense  to  the  bill,  and  is  met  hy 
a  general  replication. 

2.  Before  a  court  should  allow  an  amended 
answer  to  be  filed,  it  ought  to  be  satistied  that  the 
reasons  for  it  are  cogent  and  satisfactory ;  mat 
the  mistakes  to  be  corrected,  or  facts  to  be  added, 
are  made  highly  probable,  if  not  certain;  that 
they  are  material;  that  the  party  has  not  beaa 


guilty  of  negligence;  that  the  mistakes  have  been 
ascertained ;  wad  the  new  facts  have  come  to  the 
knowledge  of  the  party  since  the  orlgiuai  answer 
was  filed. 
(SyUairu».  by  the  Court) 

Appeal  and  supenedeas  from  circuit 
court,  Cabell  county. 

Doolittle  &  Bryan,  for  appellant.  Camp- 
bell, Marcam  &  Holt,  for  appellee. 

Brannon,  J.  Commodore  Foatty  filed 
his  bill  in  chancery  in  the  clrcalt  court  of 
Cabell  county  against  Elisabeth  R.  Poar 
to  assert  a  mechanic's  lien  for  work  done 
In  the  construction  of  an  hotel  In  Hunting- 
ton, and  obtained  a  decree  subjecting  the 
property  to  it,  and  Mrs.  Poar  has  ap- 
pealed to  this  court.  Mrs.  Puar's  first  an- 
swer denies  that  she  ever  employed  Font- 
ty,  directly  or  Indirectly,  to  do  work  on 
the  hptel,  or  promised  pay  for  It,  and  says 
that  she  owes  him  nothing.  No  pnrpose 
can  possibly  be  answered  by  detailing  evi- 
dence on  this  question  of  fact,  and  I  siai- 
ply  say  that  we  think  that  on  the  Issue 
made  by  the  bill  and  first  answer  the 
court  properly  decided  the  case.  More- 
over, the  evidence  conflicted  on  this  point, 
and  it  Is  one  of  those  cases  where  the  find- 
ing below  is  entitled  to  decisive  weight 
This  answer  was  filed  Febmaiy  roles, 
1889,  and  on  23d  August,  1889,  when  the 
case  was  offered  for  hearing,  the  defend- 
ant tendered  an  amended  answer,  which 
was  allowed  to  be  filed,  against  the  objec- 
tion of  the  plaintiff.  It  set  up  that  ttaede- 
fendant  contracted  with  J.  T.  Hoback  to 
do  the  work  referred  to  in  the  bill  aa  con- 
tracted for  by  Foutty,  and  that  she  was 
Informed  and  believed  that  Huback  and 
plaintiff  were  partners  in  the  work,  and 
pleads  thenon-joinder  of  Hoback  as  a  plain- 
tiff; and  states,  further,  that  the  work 
was  badly  done,  and  that  she  was  dam- 
aged f  200  thereby,  and  asked  a  reeoap- 
ment  for  it.  The  defendant,  when  she  filed 
this  amended  answer,  agreed  that  it 
should  not  delay  thecase,  and  It  was  heard 
on  the  same  day.  It  is  contended  that 
theclaim  for  recoupment  is  such  matteras 
made  this  answer  one  setting  up  new  mat- 
ter calling  for  affirmative  relipf,  and,  in 
the  absence  of  a  special  reply,  the  answer 
in  that  regard  should  have  been  taken  as 
true,  and  the  recoupment  allowed.  Very 
plainly  this  is  not  so,  for  the  recoopment 
claimed  arose  out  of  the  execntion  of  the 
work,  not  an  Independent  transaction, 
and  was  purely  matter  of  defense,  and  was 
met  by  the  general  replication.  It  ia  set- 
tled and  clear  in  principle  that  where  mat- 
ter is  purely  in  defense  of  the  canse  of  suit 
in  the  bill  alleged,  and  not  calling  for  a 
cross-bill,  an  answer  containing  It  is  only 
an  answer  under  the  ordinary  chancery 
practice,  not  one  containing  new  matter 
constituting  a  claim  for  affirmative  relief, 
and  does  not  call  for  a  reply,  under  see- 
tion  35,  c.  126,  Code.  Moore  v.  Wheeler,  10 
W.  Va.  42;  Cunningham  v.  Hedrick,  23  W. 
Va.  579;  Smith  v  Tnrley,  32  W.  Va.  14,9 
S.  E.  Rep.  46.  .\nd  surely  recoupment  is 
purely  mattt:  ot  defense,  that  may  be 
made  by  ordinary  answer.  Here  it  is 
something  kept  back  or  kept  out  of  the 
compensation  for  the  work,  by  reason  of 
Its  ill  performance. 
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nied  it  on  oath,  and  Foutty  did  not  rec- 
o;;nIse  him  as  a  partner,  and  entitled  to 
any  share  in  the  compensation  for  the 
work.  It  would  not  be  expected  that  he 
would  be  a  plaintiff;  and  it  was  unneces- 
sary to  make  him  a  partj:,  because  he 
twice  denies  under  oath  that  he  was  a 
partner,  and  he,  above  others,  would 
know  the  tact,  for  he  made  the  contract 
with  Foutty  for  Mrs.  Poar.  Other  evi- 
dence and  tacts  also  deny  it.  The  case 
does  not  show  that  Hoback  was  a  part- 
ner, and  it  was  unnecessary  to  make  him 
a  defendant  hy  amendment.  Moreover, 
this  amended  answer  came  too  late;  at 
least,  no  reason  was  shown  for  its  filing, 
hat  reasons  appeared  against  it.  If  Uo- 
back  was  a  contractor,  it  is  stranse  it 
was  not  known  and  stated  in  the  first 
answer;  and,  if  the  work  was  defective, 
stranfce  that  it  was  not  known  then.  No 
reason  was  shown  for  its  filing.  To  file 
an  amended  answer,  it  should  appear 
that  the  reasons  for  it  are  cogent  and 
satisfactory ;  that  the  mistakes  to  be  cor- 
rected or  facts  to  be  added  are  made  high- 
ly probable,  if  not  certain ;  that  they  are 
material;  that  the  party  has  not  been 
guilty  of  gross  negligence;  and  that  the 
iiiistakea  nave  been  ascertained,  and  the 
new  facts  have  come  to  the  knowledge  of 
the  party,  since  the  original  answer. 
Matthews  v.  Dunbar,  8W.  Va.  138;  Wyatt 
V.  Thompson,  10  W.  Va.  645;  opinion  in 
McKay  V.  McKay,  88  W.  Va.  736,  11  S.  E. 
Rep.  213.  In  addition,  the  depositiuns— the 
only  ones  tending  to  show  that  Hoback 
was  a  partner,  and  that  the  work  was 
defective— had  been  taken  before  the 
amended  answer  was  filed;  and  from 
them  It  would  appear  that  these  matters, 
instead  of  being  probably  true,  were  oth- 
erwise, and  that  there  was  no  ground  for 
the  amended  answer.  I  will  add  that  the 
evidence  did  not  sostain  the  claim  for  re- 
coupment, and  it  was  conflicting.  As  the 
depositions  were  taken  before  the  amend- 
ed answer  was  filed,  when  there  was  noc 
in  the  pleadings  any  matter  as  to  this  re- 
coupment claim,  I  do  not  think  they  could 
he  read  in  support  of  such  answer. 
Therefore  we  affirm  the  decree. 

E.VGMSH  and  Holt,  J  J.,  concur.    Lucas, 
P.,  absent. 


Cobb  v.  Chesapeake  &  O.  Rt.  Co. 

ppeaZs  cf  West  Vtratnia. 
11,  18917) 


(Supreme  Court  of  A; 
March 

CossTiTunosAJL  Law— Wkit  or  Ebsob  to  Coumtt 

COORT. 

A  circoit  court  or  Judge  had  power  on  9th 
December,  1880,  to  award  anrit  of  error  to  a  Judg- 
ment of  a  county  court  rendered  before  the  adop- 
tion in  October,  1880,  of  the  amended  article  8  of 
the  constitution,  notwithstanding  snch  amendment 
operated  to  abolish  the  count;  court  as  it  bad  ex- 
isted before  sncb  amendment. 
(SyUainu  by  the  Court) 

Error  to  circuit  court,  Kanawha  county. 

J.  E.  Chilton,  for  plaintiff  in  error. 
Urown  <&  Jackson  and  J.  W.  Kennedy,  for 
defendant  in  error. 


ui  ivanawuH  cuuniy  a  juagmenc  againsi 
the  Chesapeake  &  Ohio  Railway  Company 
for  $700;  and  on  9th  December,  1880.  said 
company  obtalnedfrom  theclrcuitcourt  of 
Kanawha  county  a  writ  of  error  to  said 
judgment;  and  on  11th  July,  1888,  the  cir- 
cuit court  dismissed  said  writ  of  error  as 
Improvldently  allowed;  and  to  Its  judg- 
ment of  dismissal  said  railway  company 
obtained  the  writ  of  error  which  we  now 
decide.  Between  the  date  of  the  Judg- 
ment of  the  county  court  and  the  date  of' 
the  writ  of  error  allowed  by  the  circuit 
judge  the  amendment  of  article  8  of  the 
constitution  was  adopted,  abolishing  the 
county  court  as  it  existed  prior  to  the 
amendment,  and  substituting  another 
tribunal,  under  the  name  of  the  "county 
court;"  and  for  Cobb  it  is  contended 
that  the  circuit  court  had  no  authority  to 
grant  such  writ  of  error,  and  that  its  judg- 
ment dismissing  It  is  therefore  right.  We 
reach  a  different  conclusion.  It  is  clear 
that  the  original  judgment  ot  the  county 
court,  being  final,  remained  firm  and  sta- 
ble, notwithstanding  the  court  which  ren- 
dered It  was  afterwards  abolished,  no 
matter  where  the  record  showing  Its  ren- 
dition might  be  deposited.  Though  with- 
out some  provision  tor  the  execution  of 
such  judgment  no  execution  could  issue, 
because  ot  the  destruction  of  the  court 
which  rendered  it,  yet  an  action  of  debt 
could  be  maintained  upon  it,  and  on  a 
judgment  therein  execution  would  Issue. 
The  basis  ot  the  argument  against  the 
jurisdiction  ot  the  circuit  court  to  grant 
a  writof  errorto  a  judgmentot  thecounty 
court  is  section  25  of  amended  article  8, 
CoDst.,  which  is  as  follows:  "All  actions, 
suits,  and  proceedings,  not  embraced  in 
the  preceding  section,  pending  in  the 
county  court  when  this  article  takes  effect, 
together  with  records  and  papers  pertain- 
ing to  such  actions,  suits,  and  proceedings, 
as  have  already  been  disposed  of  by  said 
court,  shall  be  transmitted  to  and  filed 
with  the  clerk  of  the  cireuit  court  of  the 
county,  to  which  office  all  process  out- 
standing shall  be  returned ;  and  said  clerk 
shall  have  the  same  poWers  and  perform 
the  same  duties,  in  relation  to  such  rec- 
ords, papers,  and  proceedings,  as  wore 
vested  in  and  required  of  the  clerk  of  the 
county  court  on  the  day  before  this  article 
shall  take  effect.  All  such  actions,  suits, 
and  proceedings,  so  pending  as  aforesaid, 
shall  be  docketed,  proceeded  in,  tried, 
beard,  and  determined,  in  all  respects,  by 
the  circuit  court,  as  if  said  suits  and  pro- 
ceedings had  originated  In  said  court. "  It 
is  said  that  this  section  provides  for  the 
prosecution  of  suits  pending  and  undeter- 
mined in  the  county  court  at  the  date  of 
its  abolition,  and  tor  execution  on  its  judg- 
ments, but  does  not  provide  for  appeals; 
and  that  there  can  be  no  appeal  without 
a  statute  allowing  it,  and  no  statute  has 
provided  for  such  appeal;  and  therefore 
the  case  of  ajudgmentof  the  formercounty 
court  is,  as  to  appellate  proceedings  on 
it,  a  casus  omissus.  But  we  think  there 
Is  statutory  provision  therefor.  Section 
16,  c.  15,  Acts  1872-73,  provides  that  "ap- 
peals  may  be  allowed,  and  writs  of  error 


Digitized  by 


Google 


aod  supersedeas  awarded,  to  Judffinents, 
decrees,  and  orders  nt  tbe  county  courts 
by  tbe  circuit  courts,  or  the  iudges  tbereot 
in  vacation."  It  Is  true  tbis  act  'nas 
passed  wbile  tbe  old  county  court  existed. 
Now,  is  it  possible  that  this  statute  be- 
came a  dead  letter  on  the  adoption  of  tbe 
amendment?  What  produced  Its  death? 
No  express  repeal  did  this;  and  shall  we 
real  it  by  a  far-fetched  implication,  and 
thus  utterly  abolish  all  remedy  against 
erroneous  county  court  final  judgments, 
simply  because  ol  the  abolition  of  the 
county  court,  when  we  Icnow  that  many 
judgments  existed  which  mightcall  for  ap- 
peltate  action?  Rather  shall  we  not  reject 
mere  Implication  in  that  direction,  and. 
If  we  needed  any  implication  in  tbe  pres- 
ence of  tbe  plain  letter  of  the  statute,  ap- 
ply it  to  uphold  the  appellate  remedy  as 
continuing  still  after  the  adoption  of  the 
amendment?  Now,  as  to  suits  undeter- 
mined and  pending  In  the  county  court 
upon  its  abolition.  In  order  that  they 
might  not  perish  from  tbe  death  of  that 
court,  and  befoi-e  any  leElslation  could 
come  to  their  relief,  It  was  necessary  that 
there  should  be  m  the  amendment  a  pro- 
vision to  save  them  and  provide  for  their 
further  prosecution,  and  so  as  to  execu- 
tions on  their  final  judgments;  but,  as  tu 
appeals  and  writs  of  error  and  supersedeas 
on  such  judgments,  there  was  no  need  for 
such  clause,  for  the  statute  quoted,  and 
also,  I  thinl{,  section  9,  found  In  chapter 
17.  Acts  1872-78,  p.  59,  expressly  gave  the 
circuit  court  power  to  award  such  writs. 
It  adds  force  to  this  view  to  say  that  In 
case,  on  such  writ  of  error,  the  judgment 
should  be  reversed,  and  retrial  were  neces- 
sary, there  was  no  want  of  a  court  for 
such  retrial,  tor  tbe  statute  law  provided 
expressly  that,  "  when  any  judgment,  de- 
cree, or  order  of  a  county  court  is  re- 
versed or  affirmed,  the  cause  shall  not  be 
remanded  to  said  court  for  further  pro- 
cee«lings,  but  shall  be  retained  in  the  cir- 
cuit court,  and  there  proceeded  in,  unless 
by  consent  of  parties,  or  for  good  cause 
shown,  the  appellate  court  direct  other- 
wise. "  Acts  1872-78,  c.  17,  p.  68.  These 
statutes  thus  afford  ample  appellate  relief 
and  ample  scope  for  further  proceeding^ 
rendered  necessary  thereby;  and  they 
work  in  harmony,  are  plain  in  language, 
and  plainly  and  expressly  apply  to  tbe 
subject,  "County  Court  Judgments, "  and 
why  we  shall  throw  them  away,  and  cre- 
ate a  casus  omissus,  to  the  destruction  of 
remedial  agencies,  I  cannot  see. 

It  Is  suggested— merely  suggested— in 
the  brief  for  appellee  that  said  section  2& 
of  the  amendment  made  judgments  of 
county  courts  judgments  of  tbe  circuit 
courts  to  be  acted  on  as  judgments  of  cir- 
cuit courts,  and  thus  writs  of  error  to  them 
must  go  from  the  court  of  appeals.  Turn 
bacli  to  suid  section  25,  above  quoted,  and 
we  shall  see  that,  as  to  suits  pending  In 
the  county  courts,  and  the  records  and 
papers  pertaining  to  them,  and  as  to  rec- 
ords and  papers  pertaining  to  suits  al- 
ready disposed  of  by  thesecourts.theclerk 
of  the  circuit  court  is  vested  with  the  same 
powers  as  the  clerk  of  tbe  county  court. 
So  far  they  are  not  made  records  and  pa- 
pers of  the  circuit  court,  only  the  clerk  la 


veoled  with  certain  powers.  Tbe  provis- 
ion further  on,  that  all  actions,  salts,  and 
proceedings  pending  In  coonty  courts 
should  be  docketed,  proceeded  in,  tried, 
heard,  and  determined  in  all  respects  by 
the  circuit  court,  as  If  they  had  originated 
in  such  courts,  does  make  them  Halts  in 
that  court.  But  this  clause  relates  to 
cases  not  determined,  whicb  needed  socb 
provision,  not  to  judgments  already  ren- 
dered. Wberels  there  any  language  whicb 
makes  judgments  of  the  county  court  jodg- 
ments  of  the  circnit  court?  There  they 
stood,  ns  firm  as  it  the  court  had  not  been 
abolished,  with  express  provision  made 
for  executing  process,  and  with  statute 
provision  for  appellate  process,  and  there 
was  no  need  to  make  them,  to  all  Intents, 
judgments  of  the  circuit  court.  It  Is  again 
said  that  when  the  county  court  ceased 
to  exist  Its  clerk  could  not  certify  tbe  rec- 
ord of  a  judgment,  and,  as  the  transcript 
of  the  judgment  ol  the  county  cuort  is 
certified  by  tbe  clerk  of  tbe  county  court, 
it  was  not  a  certified  record.  There  is  no 
date  showing  when  it  was  made.  It  may 
have  been,  likely  was,  made  before  the 
junctions  of  the  clerk  ceased.  It  is  urgied 
here  for  appellant  that  the  amendment 
did  not  execute  Itself,  and  ex  propria  rig- 
ore  transfer  the  records  to  tbe  ciresit 
court  clerk  instantly  upon  tbe  day  of  its 
ratification,  but  that  it  needed  legislation 
to  affect  this,  and  it  was  not  until  tbe  act 
passed  in  1881  (Code  1887,  c.  39.  S  10)  that 
such  legislation  was  passed,  and  tbe  wr<t 
of  error  was  allowed  before  its  passage. 
Now,  as  to  this. I  bold  tbat.U  that  section 
of  the  amendment,  as  to  the  transmlsBion 
of  those  records  to  the  clerk  of  tbe  circuit 
court,  be  self-executing,  yet  it  only  gave 
tbe  clerk  powers  as  to  their  custody,  and 
to  issue  executing  process,  and  did  not 
further  make  them  Judgments  of  the  cir- 
cuit court.  Under  tbeviews  abovestated. 
it  is  unnecessary  ko  examine  the  question 
whether  said  amendoMMt  was  self-execnt- 
ing.  We  reverse  the  judgment  diamlsBing 
tbe  writ  of  error,  and  send  the  case  bade 
to  the  circuit  court  in  order  that  It  may 
proceed  farther  upon  tbe  writ  of  error 
granted  by  the  judge  thereof  to  tbe  said 
judgment  of  the  county  conrt,  as  this 
court  cannot  act  on  the  merits  of  that 
writ  in  advance  of  action  by  tbe  cin>alt 
court,  (Armstrong  v.  Orafton.  23  W.  Va. 
60;  Alderson  v.  Commissioners,  32  W.  Va. 
461,  0  S.  E.  Rep.  863;)  also  because,  if  tbere 
should  be  a  reversal  and  retrial,  it  must 
take  place  in  that  court. 

LocAS,  P.,  and  Engijsb  and  Holt.,  33^ 
concur. 


Statk  v.  Caddle  et  al. 

(Supreme  Court  of  AppeaU  of  Wett  FirgfMia. 
March  U,  1891.) 

BCBSLABT  —  IkTBST  —  COBBSCTUte  ISSTBOCnOSS. 

1.  Elements  of  antmtw/urandt:  The  tldBK 
must  be  taken  withont  any  fair  claim  at  rigbt, 
wltli  the  intent  to  appropriate  so  far  as  ta  de- 
prive the  owner  of  it  permanently,  knowingly,  or 
with  the  bona  ^e  belief  that  the  taking  is  against 
the  owner's  consent  and  intended  disposal  of  the 
thing. 

2.  Xuori  cavLML,  tor  sake  of  gain,  does  not 
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ngut  to  tne  tblng  itself  exclude  larceny,  ii  tnere 
is  no  such  claim  of  right  to  do  the  act  by  which 
it  is  obtained! 

4.  As  a  general  rule,  according  to  the  prac- 
tice in  this  state,  it  is  not  error  lor  the  trial  court 
to  fail  to  correct  an  Improper  instruction  asked 
and  then  to  give  it  as  corrected. 

Lcc48,  P.,  dissenting. 

{SvUabus  lyy  the  Cov/rt.) 

Error  to  circuit  court,  RalelKb  county. 
J.  W.  McCreery,  tor  plaiotlHa  In  error. 
Atty.Gen.  CtUdwoU,  for  the  ijtate. 

Holt,  J.  Tbe  grand  jury  of  Kalelgb 
county,  at  tbe  October  term,  1889,  of  the 
circuit  court,  found  a  Joint  indictment 
againnt  Jack  Caddie  and  David  Reed  for 
burglary.  The  indictment  was  demurred 
to,  and  tbe  demurrer  overruled.  During 
the  progress  of  tbe  trial  sundry  excep- 
tions were  taken  to  tbe  rulltigs  of  tbe 
court,  based  upon  instrnctlons,  and  tbe 
refusal  of  tbe  court  to  set  atjlde  the  ver- 
dict of  the  Jury,  and  award  a  new  trial 
to  tbe  prisoners,  whom  the  ]ur.r  had 
found  guilty.  On  tbe  SOth  of  July,  1890, 
the  court  entered  Judgment  upon  tbe  ver- 
diet  of  tbe  Jury,  and  sentenced  the  prison- 
ers to  the  penitentiary  for  five  years. 
From  this  Judgment  of  the  circuit  court 
the  case  has  been  brought  here  on  a  writ 
of  error. 

Tbe  first  error  assigned  is  that  the  court 
should  have  sustained   the  demurrer   to 
the  indictment.    No  defect  is  pointed  out 
by   prisoners'  counsel  in  this  court,  nor 
does  the  record  disclose  that  any  defect 
was  specifically  relied  on  in  the  court  be- 
low.   The  indictment  is  in  the  form  sanc- 
tioned by  Mr.  Bishop,  and  we  think  the 
circnit  court  did  not  err  In  overruling  the 
demurrer.    Tbe  indictment  avers  each  es- 
seatlal  element  of  the  crime,  with  all  the 
circumstantiality  of  time,    place,    value, 
ownership,  description,  etc.,  that  matters 
essential  and  matters  of  essential  deslgna- 
tlun    and    description  can    require.    The 
instructions  offered  by  the  prisoners  and 
refused  by  the  court  were  the  following: 
Instruction  No.  1.  "The  court   instructs 
the  jury  that  before  they  can  find  the  pris- 
oners guilty  they  must  believe  the  state 
has  proven  beyond  all  reasonable  doubt 
that     the     prisoners    burglariously    and 
feloniously  did  break  and  enter  the  dwell- 
ing:-hou8e  of   Armls   Meadows,    with   in- 
tent   to   despoil   the   said    Armis    Mead- 
ows of  tbe  whisky  or  brandy  or  a  part 
of    It,    as    charged    In    the    indictment, 
witbont    bis    consent,   tor   the    sake   of 
sain. "  Instruction  No.  2.  "  Before  the  jury 
can  find  the  prisoners  guilty,  they  must 
believe  from  the  evidence  that  the  prison- 
ers in  the  night-time  did   break  and  enter 
ttiH   dwelling-house  of    Armls    Meadows, 
with  a  felonious  Intent  to  take,  steal,  and 
carry  away  the  gondn  and    chattels   of 
said  Armis  Meadows,  without  his   con> 
sent,  with  the  Intention  of  despoiling  him, 
the  said  Meadows,  thereof  for  tbe  sake  of 
gain." 

Tbe  indictment:  "The  grand  jurors  of 
tbe  state  of  West  Virginia,  in  and  for  the 
hody  of  tbe  county  of  Raleigh,  and  now 
attending  the  said  court,  upon  their  oaths 


10  o'clock  In  the  night  of  that  day  feloni- 
ously and  burglariously  break  and  enter  in- 
to the  dw<>lllng-hou8e  of  one  Armls  Mead- 
ows, situated  In  the  said  county,  with  in- 
tent the  goods  and  chattels  of  him,  the 
said  Armis  Meadows,  In  the  said  dwell- 
ing-house then  and  there  being,  then  aud 
there  feloniously  and  burglariously  to 
steal,  take,  and  carry  away,  and  one  gal- 
lon of  whisky,  of  tbe  value  of  two  dollars, 
and  one  gallon  of  brandy  of  the  value  of 
two  dollars,  and  one  quart  of  whinky  of 
the  value  of  one  dollar,  and  one  quart  of 
brandy  of  the  value  of  one  dollar,  and  one 
pint  of  whisky  of  the  value  of  fifty  cents, 
and  one  pint  of  brandy  of  tbe  value  of  fifty 
cents,  of  the  goods  and  chattels  of  the 
said  Armls  Meadows,  in  tbe  said  dwell- 
ing-house In  the  county  aforesaid,  then 
and  there  being  found,  then  and  there  felo- 
niously and  burglariously  did  steal,  take, 
and  carry  away,  against  the  peace  and 
dignity  of  the  state.  Found  at  the  Octo- 
ber term  of  said  court,  1889,  upon  the  in- 
formation of  Cora  Meadows  and  U.  W.  Cole, 
sworn  in  court,  and  sent  before  the  grand 
Jury  to  give  evidence  to  that  body.  A.  P. 
Farley,  Prosecuting  Attorney."  Whlth 
Indictment  was  indorsed:  "A  true  bill. 
Aden  Thompson,  Foreman." 

All  tbe  evidence  is  set  out  in  tbe  bill  of 
exceptions,  and  in  this  court  the  facts 
must  be  taken  to  be  as  follows:  Armis 
Meadows,  with  bis  wife  Cora  and  chil- 
dren, resided  in  the  county  of  Raleigh.  In 
September,  1887,  tbe  husband  being  from 
'home.  Nelson  Farley  and  the  prisoners 
came  to  their  residence  in  the  afternoon 
and  remained  until  after  dark.  They  all 
left  about  dark,  taking  a  torch-light  with 
them.  In  about  an  hour  the  persons, 
who  turned  out  to  be  tbe  prisoners,  re- 
turned, stepped  on  the  porch,  and  knocked 
at  the  door.  Cora  Meadows,  the  wife, 
opened  the  door,  thinking  it  was  her  bus- 
bund,  the  door  being  fastened  on  the  in- 
side, and  asked  him  In,  when  tbe  prisoner 
David  Reed  came  in  the  house,  and  asked 
for  whisky ;  she  told  him  that  he  could 
not  have  any.  and  in  a  few  minutes  be 
went  out  on  the  porch.  She  heard  tbe 
prisoners  talking  outside  the  house,  and 
one  of  them  said:  "We  will  have  the 
whisky  if  we  have  to  take  it  at  the  point 
of  the  pistol. "  Cora  Meadows,  tbe  wit- 
ness, then  fastened  the  door,  and  put  a 
bedstead  with  bed  on  it  against  the  door. 
About  that  time  David  Reed  and  Jackson 
Caddie,  the  prisoners,  broke  tbe  door  open, 
tearing  o0  a  part  of  the*  casing  of  the 
door,  and  walked  Into  the  house,  and 
Reed  asked  for  whisky.  She  told  him 
that  be  could  not  have  any,  and  Reed 
went  back  in  the  bouse  between  the  beds 
and  got  a  keg  which  would  hold  about  20 
gallons,  and  brought  it  Into  tbe  room, 
aud  David  Reed  took  up  tbe  keg  and 
poured  whisky  into  a  demijohn  he  had, 
which  held  about  one  gallon,  and  in  doing 
so  poured  a  good  deal  of  whisky  over  tbe 
floor.  There  were  between  two  and  three 
gallons  of  whisky  in  the  keg.  The  whisky 
they  took  would  have  been  worth  to  her 
25  cents  a  pint.    The  whisky  belonged  to 
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her  husband,  Armls  Meadows.  That  at 
the  time  Reed  was  pourlnR  out  the  whisky 
Jackson  Caddie  took  a  cup,  caught  some, 
and  drank  a  little.  About  that  time  wit- 
ness saw  a  light  coming  to  the  house,  and 
one  of  the  prisoners  said  "Well,  we  had 
better  go, "  and  started.  About  the  time 
they  left  the  house,  George  W.  Cole  came 
with  a  torch-light  in  his  hand.  Prisoners 
did  not  tell  witness  that  they  bad  bought 
the  whisky  from  her  husband,  nor  that  he 
told  them  to  go  there  to  get  whisky. 
That  Armis  Meadows,  her  husband,  kept 
whisky  about  his  house.  This  was  in 
Raleigh  county,  at  the  house  of  Arrais 
Meadows,  within  a  year  before  the  find- 
ing of  the  indictment.  There  were  from 
two  to  three  gallons  of  whisky  taken  by 
the  prisoners  and  split  on  the  floor. 
Gorge  W.  Cole,  spoken  of  by  Cora  Mead- 
ows, went  to  the  house  of  Meadows  some 
time  after  dark,  with  a  torch-light  in  his 
band;  met  two  men;  recognized  prisoner 
Caddie  as  one.  The  prisoners  were  then 
leaving  the  house.  Some  one,  from  the 
direction  the  prisoners  were  going,  threw 
a  stone,  which  knocked  the  light  out  of 
his  hand  near  the  door.  He  turned  to  fol- 
low, and  they  ran,  one  of  them  saying: 
"We  are  the  James  boys."  That  he, 
Cole,  followed  a  short  distance,  then  re- 
turned to  the  house,  found  casing  of  the 
door  torn  off,  bedstead  and  bed  thrown 
about  near  the  door,  floor  wet,  and  keg 
sitting  near.  About  the  time  he  bad  re- 
turned from  running  after  the  men  Armls 
Meadows  got  homo,  and,  on  entering 
the  room,  after  seeing  the  prisoners  come 
out,  he  found  Cora  Meadows  in  a  state  of 
great  excitement.  The  prisoners  after- 
wards told  that  they  had  pushed  the  door 
open,  and  had  gone  In  and  taken  the 
whisky.  The  prisoners  were  examined  as 
witnesses  on  their  own  behalf,  and  said  in 
substance  that  Armls  Meadows  owed 
prisoner  Beed  a  pint  and  a  half  of  whis- 
ky, having  already  g^iven  him  three  pints, 
and  that  "Meadows  told  Beed  to  cume 
back  after  night  and  get  the  balance,  a 
pint  and  a  halt;  and  If  he.  Meadows,  was 
nut  there,  to  go  into  the  house  and  get 
the  whisky."  That  they  got  the  whisky; 
did  not  break  door  open ;  did  not  throw 
at  Cole;  did  not  run,  but  walked,  away; 
did  not  say  they  would  have  the  whisky 
at  the  point  of  the  pistol. 

Burglary  is  the  breaking  and  entering 
the  house  of  another  in  the  night-tlrau 
with  Intent  to  commit  a  felony  therein, 
whether  the  felony  be  actually  committed 
or  not,  and  is  punished  under  our  stat- 
ute by  confinement  in  the  penitentiary 
not  less  than  5  nor  more  than  15  years, 
the  term  to  be  fixed  by  the  court;  and 
the  statute  prescribes  that  if  It  is  with 
intent  to  commit  larceny  he  shall  be 
deemed  guilty  of  burglary,  though  the 
thing  stolen  or  Intended  to  be  stolen  be 
of  less  value  than  f20.  Should  the  ver- 
dict be  set  aside  as  contrary  to  the  evi- 
dence? While  the  case  is  on  trial  before 
the  jury  the  prisoners  are  presumed  to  be 
Innocent  until  their  guilt  Is  establlBhed  be- 
yond all  reasonable  doubt;  but  when  this 
1h  done,  and  the  jury  have  found  them 
guilty,  the  complexion  of  the  case  la 
wholly  changed,  and  the  finding  of  the 


Jury  Is  taken  to  be  trne.  Why  sboald  we 
set  aside  a  true  verdict,  and  hold  It  for 
naught?  The  prisoners  must  show  that 
it  is  not  trne  except  in  semblance  and  form, 
and  convince  the  Judge  who  presided,  who 
is  only  in  a  very  restricted  and  narrow 
supervisory  sense  a  Judge  of  the  facts  and 
the  testimony,  that  the  Jury,  wuo  are  in  a 
general  sense  the  exclusive  judKes  of  the 
facts,  and  of  the  weight  of  evidence,  and 
of  the  credibility  of  witnesses,  have  clearly- 
gone  astray,  as  they  sometimes  do ;  and 
such  a  check  is  indispensablR,  for  there  is 
sometimes  a  plain  deviation  from  right 
and  Justice.  Guilty  men  often  escape,  as 
we  all  know;  but  Innocent  men  are  more 
frequently  convicted  than  is  generally  sup- 
posed. In  this  case  there  Is  no  essential 
element  of  the  offense  charged  wholly 
without  proof;  no  one  on  which  this 
court,  which  neither  saw  nor  beard  the 
witnesses,  can  take  it  upon  itself  to  say  in 
opposition  to  the  Jury  and  the  court  be- 
low, who  both  saw  and  heard  them,  that 
there  is  a  clear  and  decided  preponderance 
of  evidence  proper  for  it  tu  consider 
against  the  finding  of  the  Jury.  Bat  it  is 
said  on  behalf  of  the  prisoners  that  their 
own  evidence  shows  a  claim  of  right,  and 
that  this  is  without  contradiction,  and 
must  therefore  be  taken  by  tbe  ]nry.  It  is 
the  duty  of  the  Jury  under  their  oatlis 
carefully  and  conscientiously,  in  order  tu 
arrive  at  the  truth,  to  weigh  and  consider 
all  the  evidence  before  them, — that  given 
by  the  prisoners  as  well  as  that  given  by 
those  who  have  no  occasion  to  sabject 
themselves  to  temptation ;  but  there  is  no 
artificial  rule  requiring  them  to  believe. 
False  in  one  thing,  faUe  in  all.  is  a  maxim 
in  chancery,  where  tbe  evidence  is  read, 
and  not  delivered  before  the  Judge  by 
word  of  mouth.  Still  it  is  based  in  some 
degree  on  wide  observation  and  long  ex- 
perience, and  in  courts  of  common  law  has 
its  natural  weight  and  effect.  As  matter 
of  law  we  have  to  take  it  for  this  occasion 
that  these  prisoners  stated  on  their  oaths 
quite  a  number  of  material  matters  un- 
truly. I  know  of  no  rule  that  forbids  tbe 
Jury  who  saw  and  heard  them  from  tak- 
ing the  same  view  as  matter  of  fact. 

But  it  is  said  why  did  not  the  state  call 
Armls  Meadows  to  contradict  them* 
They  s^y,  on  affidavit  made  after  tbe  ver- 
dict, tirat  Armls  Meadows  was  In  reach; 
in  fact,  present  during  the  trial.  It  may 
be  said  in  reply.  If  that  was  so  Important 
a  point  in  exculpation  or  In  explanatioa 
of  their  otherwise  guilty  conduct,  why  did 
they  not  call  him?  It  will  not  do  to  say 
they  thought  the  statn  intended  to  call 
him.  Ue  was  not  tbe  prosecuting  wit- 
ness, and  had  no  personal  knowledge  of 
the  facts.  There  came  a  stage  In  the  trial 
when  it  was  manifest  the  state  did  not  in- 
tend to  use  him  as  a  witness.  Our  court«. 
In  order  to  get  at  the  very  truth  and  Jus- 
tice in  such  grave  matters  involving  life 
or  liberty,  do  not  refuse  to  hear  so  impor- 
tant a  witness  because  he  may  happen  nut 
to  be  brought  on  the  stand  In  the  custom- 
ary order.  Were  they  afraid  that  he 
would  tell  the  truth  or  not  tell  the  truth? 
Although  It  Is  not  necessary  to  decide,  nur 
intended  to  be  decided,  yet  it  is  not  at  all 
clear  as  matter  of  law  that  their  own 
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done.  They  set  up  no  claim  of  riglit  tu 
all  that  they  took,  and  they  do  not  Het  up 
at  all  any  claim  of  rlKht  to  obtain  the 
whisky  in  the  manner  and  by  the  artn  by 
which  it  was  obtained.  The  affidavit  of  a 
Jaryman  of  something  said  by  another 
juryman  in  the]ai-y-room  need  not  be  con- 
Rldercd,  especially  as  he  says  it  did  not  in- 
fluence him  in  his  decision.  Neither  is  It 
necessary  to  take  up  time  in  considering 
the  affldavit  of  Lucy  Caddie.  If  her  evi- 
dence was  deemed  important,  she  ought 
to  have  been  introduced  as  a  witness  on 
the  trial.  There  is  nothing  to  show  why 
she  was  not.  and,  U  this  were  accounted 
for.  her  evidence  is  not  of  a  charanter  to 
create .  any  likelihood  of  changing  the  re- 
sult. 

Did  the  court  err  in  refusing  to  give  ttaein- 
Btructions  asked  on  behalf  of  the  prison- 
ers?   Neither  Instruction  asked  is  equivo- 
cal;  neither  Instruction   propounds  cor- 
rectly the  law  of  larceny  as  now  under- 
stood.   Tu  take  the  goods  "for  the  sake 
of  gain  "  Is  not  no  w  regarded  as  one  of  the 
essential  elements.    What  matters  it  to 
the  owner  or  to  the  state  whether  they 
took  it  for  gain  or  not,  so  that  they  took 
It  with  the  intent,  without  any  claim  of 
right,  to  deprive  the  owner  of  It  perma- 
nently, by  appropriating  It  to  themselves, 
in  order  to  destroy,  as  they  did  in  part  by 
pouring  it  out,  to  drink,  to  sell,  to  give 
away,  or  throw  away?    The  counsel  for 
the  prisoners,  by  their  repetition  of  it  evi- 
dently Insisted  on  having  it  put  in  any  in- 
struction to  be  given.    If  It  was  already 
in,  explicitly  or  impliedly,   then  the    in- 
struction was   wrong,  for  so  much  the 
stronger  reason,  besides  having  a  tendency 
to  mislead.    Ills  nut  the  practice  nor  the 
duty  of  our  courts  to  instruct  the  jury  in 
all  cases  and  of  its  own    motion.    The 
court  mny  do  so,  and  often  does  sn,  when 
It  thinks  the  case  calls  for  It;  taking  care 
not  to  instruct  as  to  the  effect  of  evidence, 
or  comment  on  Its  weight.    But  the  gen- 
eral practice  is  for  Instructions  to  be  pre- 
pared and  asked  for  in  important  cases; 
and  the  court,  having    to   keep   careful 
watch  and  guidance  over  all  the  many  de- 
tails of  the  trial  as  it  goes  on,  is  not  bound 
to  take  each  improper  Instrnctlun,  and  so 
remodel  it  as  to  make  it  good  law ;  nor  In 
lieu   thereof  to  instruct  generally  on  the 
law  of  the  case,  though  it  would  no  doubt 
geuernlly  do  so  if  asked.    Counsel  must 
look  after  these  things  themselves,  and 
they  so  understand  it.    In  conclusion,  the 
trial  seems  to  have  been  a  fair  and  impar- 
tial one,  properly  conducted  according  to 
the  rules  of  law,   without  any  error  of 
omission  or  commission  on  the  part  of  the 
learned  judge  who  presided,  as  far  as  we 
can  see,  and  the  judgment  must  therefore 
be  afflrmed. 

Ekousb  and  Brannon,  JJ.,  concur. 

I^tTCAB,  p.,  {dissentlDg.)  I  am  compelled 
to  differ  with  the  conclusion  reached  by 
the  majority  of  the  court  In  this  case. 
The  essence  of  crime  is  In  the  intent,  and 
when   we  lose  sight  of  this  principle  we 


nsaiccion  m  aetermmmg  rignts  or  prop- 
erty, and  those  which  are  the  subject  of 
criminal  prosecution.  In  the  case  of  lar- 
ceny—as this  crime  always  Includes  a  tres- 
pass—the  very  essence  of  every  distinction 
between  It  and  unlawful  and  malicious 
trespass  is  In  the  Intent.  In  the  present 
case,  the  whole  question  to  be  determined 
by  the  jury  revolved  upon  this  pivotal  dis- 
tinction between  malicious  trespass  and 
larceny  or  burglary.  If  the  goods  were 
taken  with  any  reasonable  bona  J3c/e  claim 
of  right,  authority,  or  permission,  then 
tYkeanlairia  fOraadivftiB  wanting,  and  there 
could  be  no  conviction  of  felony.  I  see 
nothing  in  the  record  to  indicate  that  the 
attention  of  the  jury  was  ever  called  to 
this  important  and  elementary  distinc- 
tion. Uu  the  contrary,  their  attention 
was  diverted  from  It  by  the  refusal  of  the 
court  to  give  the  second  instruction  asked 
fur  bytbe  prisoner.  Itls  said  this  instruc- 
tion was  properly  refused,  because  it  re- 
quired the  jury  to  find  that  the  taking 
was  "for  the  cause  of  gain. "  But  we  must 
consider  the  instruction  In  connection 
with  the  evidence:  and  the  addition  of 
the  words  objected  to,  when  applied  to 
taking  a  pint  of  whisky  under  the  circum- 
stances detailed  in  the  evidence.  If  errone- 
ous at  all,  was  perfectly  harmless,  and 
could  not  vitiate  the  previous  part  of  the 
instruction,  and  did  not  justify  the  court 
in  refusing  the  whole.  I  do  not  think  the 
circuit  court  performed  its  whole  duty  In 
refusing  and  utterly  neglecting  to  call  the 
attention  of  the  jury  to  the  radical  dis- 
tinction above  noted  between  felony  and 
malicious  mischief,  which  is  not  a  ques- 
tion of  means  at  all,  but  purely  a  question 
of  Intent.  I  do  not  regard  the  court,  when 
sitting  to  decide  questions  between  the 
state  and  a  prisoner  under  indictment,  as 
properly  represented  by  a  marble  statue 
of  justice,  without  the  power  of  active  In- 
tervention tu  administer  the  sanctions  of 
crime  in  favor  of  the  state,  on  the  one 
hand,  or  to  protect  the  life  and  liberty  of 
the  citizen  on  the  other.  If  the  circuit 
court  thought  the  words  "for  the  sake  of 
gain"  objectionable,  because  meaningless 
in  the  position  which  they  occupied,  It 
ought  to  hare  stricken  them  out,  and  have 
given  the  instruction  as  thus  modified 
and  corrected  I  find  in  a  most  recent  au- 
thority on  this  subject  the  following  de- 
scription of  theduty  of  the  presiding  judge 
iu  such  cases :  "It  Is  the  duty  of  the  judge 
to  see  that  every  case  so  goes  to  the  Jury 
that  they  have  clear  and  intelligent  no- 
tions of  the  points  they  are  to  decide,  and 
to  this  end  he  shall  give  necessary  instruc- 
tions, whether  so  requested  by  counsel  or 
not,  and  his  failure  so  to  do  is  held  ground 
for  a  new  trial  where  the  verdict  was  not 
one  which  effectuated  justice  between  the 
parties."  Sack.  Instruct.  Juries,  §  6,  c.  1, 
(1888.)  citing  Owen  v.  Owen,  22  Iowa,  270; 
State  V.  Brainard,  25  Iowa,  572. 

In  regard  to  the  motion  for  a  new  trial 
on  the  ground  that  there  was  Insufficient 
evidence  to  convict.  It  is  evident  that  the 
Jury  totally  disregarded  and  rejected  the 
testimony  of  the  defendants,  who  testified 
that  they  took  the  whisky  by  permission 
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of  the  owner.  Tble  the  Jury  would  be  at 
liberty  to  do  under  ordinary  clrcutnstan- 
ces,  but  when  the  owner  of  the  whisky, 
within  whose  breaat  alone,  outside  of  the 
prisoners',  a  knowledge  of  the  facts  lay, 
stood  silently  by  during  the  trial,  and  was 
never  called  by  the  state  at  all,  the  pre- 
sumption Is  that  his  evidence,  if  produced, 
would  be  In  corroboration  of  that  already 
given.  This  principle,  as  applicable  to  a 
civil  case  of  fraud,  has  thus  been  stated  by 
this  court:  "  We  think  it  is  a  sound  rule 
that  when  a  party  to  a  suit  has  In  his  pos- 
session  evidence  to  clear  up  any  doubt  or 
solve  any  difficulty,  and  he  does  not 
produce  It,  the  presumption  is  that 
the  evidence,  if  produced,  would  be  In 
corroboration  of  that  already  given 
against  him. "  Bank  v.  Wilson,  25  W.  Va. 
2C2.  1  see  no  reason  why  this  rule  should 
not  apply  where  the  state  is  a  party,  but 
every  reason  why  it  should.  Under  the 
circumstances,!  do  not  think  the  jury  was 
Justified  in  totally  rejecting  the  testimony 
of  the  two  prisoners  upon  the  vital  point 
In  the  case.  One  of  the  prisoners  was  a 
youth  under  age,  and  I  cannot  reconcile  It 
to  my  views  of  the  law  and  justice  that  be 
should  have  been  sent  to  the  penitentiary 
for  five  years  for  taking  a  few  pints  of 
whisky,  under  the  clrcnmstauces  disclosed 
by  the  record  in  tbis  case.  I  am  for  re- 
versal and  a  Mat  de  novo. 

Whether,  In  order  to  constltnte  larceny, 
the  taking  must  be  for  the  sake  of  gain,  I 
do  not  regard  as  material  in  this  case. 
But  were  it  otherwise,  I  should  be  inclined 
to  thluk  that  the  definition  of  the  civil 
law,  BO  long  adopted  and  Indorsed  by  the 
common  law,  was  not  to  be  lightly  dis- 
carded :  " Furtum  eat  contractio  fi-audulo- 
sa  lucri  faclenda  gratia,  rel  ipaiaa  ret,  vel 
ettam  uaua  ^na^poaaesaloneave;  quod  lego 
naturall  prohibitum  est  admittere;" — 
theft  Is  a  fraudulent  taking  of  the  thing 
itself,  the  use  of  it  or  the  possession,  for 
thesake  of  gain ;  and  this  Is  prohibited  by 
the  law  of  nature.  Just.  Inst.  lib.  4,  tit.  1, 
§  1.  Mr.  Bishop  thinks  the  causa  laeri  not 
essential  as  a  question  of  principle,  though 
he  admits  the  authorities  are  divided.  2 
Bish.Crlm.Law,  §5«47,848,  (1872.)  Unfort- 
unately, however,  for  his  argument,  he 
mistakes  the  meaning  of  the  word  lucrum 
when  herestrictsthedeflnition  to  "thelove 
of  greed. "  Lucrum,  as  defined  by  Ander- 
son's Law  Dictionary,  (18S9,)  means  "gain, 
profit,  advantage,  benefit."  The  same 
author  defines  lucri  nauaa,  "tor  the  sake  of 
gain;  a  civil-law  expression  corresponding 
to  animua  furandi  in  the  common  law." 
But  by  far  the  most  learned  and  satisfac- 
tory discussion  of  the  question  willbefonnd 
in  1  Whart.  Grim.  Law,  (1885,)  §§  895-900. 
In  section  899  he  states  what  appears  to 
me  the  true  doctrine  on  principle,  giving 
to  the  word  lucrum  itB  more  comprehen- 
sive and  correct  signification:  "In  the 
United  States,  thequallficatlon  lucri  causa 
has  been  accepted  by  several  courts  as  an 
unquestioned  part  of  the  common  law. 
Between  larceny  and  malicious  mischief, 
It  is  argued,  the  line  Is  well  marked.  Thus 
it  has  been  frequently  held  to  be  a  misde- 
meanor of  the  nature  of  malicious  mis- 
chief to  kill  an  animal  belonging  to  an- 
other, though  It  has  never  been  held  lar- 


ceny so  to  kill  and  take,  unless  some  bene- 
fit was  expected  by  the  taker.  And  by  a 
series  of  statutes,  adopted  more  or  less  ex- 
tensively in  all  the  states,  malicloas  de- 
structions of  property  are  made  the  sab- 
Jects  of  criminal  prosecutiou,  of  wtaicli  the 
penal  consequences  are  widely  different 
from  those  attached  to  larceny.  •  •  • 
The  severe  penalties  of  larceny,  as  a  sys- 
tem of  pillage  which  society  must  pat 
down,  must  be  maintained  in  their  ri^ur; 
butit  will  be  destructive  of  the  humanitieti 
of  life  to  extend  these  penalties  and  infa- 
mies to  every  case  where  property  is  taken 
without  the  taint  of  selfish  greed  in  tbe 
taker.  On  the  other  hand,  It  Is  plainly 
larceny  when  goods  are  Intentionally  tak- 
en from  the  owner,  the  object  beine  to  de- 
prive the  owner  of  their  use,  and  in  any 
way  to  benefit  the  taker." 


Glascock  v.  Bbakoon  et  al. 

(SvmwM  Cmurt  of  Appealg  of  West  Vtrglmta. 

Karoh  U,  1891. ) 

BlOBT   TO    DlSMUB  Bll.1.  —  RBLIMIQinSBVKirr  ow 
DO'WBB— HBTTLBMSIfT  IX  IjIBV— lamTATIOSa. 

1.  A  plalntlfl  nuiy,  in  general,  obtain  an  or- 
der to  dismiss  his  own  bill,  with  oosta,  bs  s  mat- 
ter of  couise;  and,  such  dismissal  on  such  mo- 
tion of  plaintiff  having  been  entered,  a  motion  by 
a  defendant,  made  at  the  same  term,  to  set  aside 
such  order,  does  not  of  Itself  have  such  effect, 
neither  does  it  have  the  effect  to  suspend  tlie  op- 
eration of  such  order.  It  cannot  he  resoinded  or 
suspended  by  any  snoh  Indirect  method. 

2.  If  a  married  wcHnao  relinquishes  her  con- 
tingent right  01  dower  in  land,  nnder  a  definite 
promise,  verbal  or  written,  made  at  or  about  the 
time  by  her  husband,  that  other  property  shall  be 
settled  on  her  in  lien  of  or  as  compensation  for 
the  interest  thus  rellnqnished,  snch  settlement 
will  be  good  against  creditors  having  no  spedlic 
lien,  thongh  made  after  such  relinqoishment. 
But  if  the  value  of  the  property  settlM  exoeedii 
tbe  value  of  the  dower  relinquished,  the  deed 
should  be  set  aside  as  to  the  ezoeas,  and  sup- 
ported as  to  the  residue.  Yet  the  impeaching 
creditor,  in  order  to  set  it  aside  as  to  snch  excess, 
must,  under  our  statute,  bring  his  suit  within 
five  years,  unless  he  shows  that  the  settleoieiit 
was  fraudulent  in  fact,  as  distinguished  Iroai  be- 
ing merely  fraudulent  in  law. 

{SvUdbiLS  by  the  Cawru) 

Appeal  from  clrcultconrt,Barbonrconn- 

ty. 

J.  Bop.  Woods  and  S.  V.  Woods,  for  ap- 
pellant. Dayton  &  Dayton  and  T.  P.  k. 
Brown,  for  appellees. 

Holt,  J.  This  was  a  soft  in  equity 
brought  in  the  circuit  court  of  Barbour 
county  in  April,  1876,  to  set  aside  a  deed 
as  fraudulent.  All  the  defendants  ai>- 
peared  and  demurred  to  the  bill.  On  No- 
vember 13, 1876,  plaintiff  having  Joined  in 
demurrers,  they  were  argued  and  over- 
ruled. Defendant  E.  T.  Brandon  having 
died  on  lOtb  May,  187S,  It  was  ordered  to 
stand  revived  against  bis  administrator. 
On  the  9th  May,  1879,  tbe  following  order 
was  entered:  "On  motion  of  plaintiff,  by 
bis  attorney,  this  cause  is  dismissed.* 
On  next  day.  May  10th,  the  following  or- 
der was  entered :  "This  day  came  the  de- 
fendant W.  M.  McClaskey,  who  suggests 
that  he  has  an  interest  in  this  suit,  and 
who  has  heretofore  appeared  herein,  and 
moved  the  court  to  set  aside  the  order  of 
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dismission  entered  In  this  cause  on  yes- 
terday, and  reinstate  the  same  on  the 
docket. "  On  May  8, 18S0,  the  motion  of 
defendant  McClnskey  vraa  continued.  On 
.Taly  13, 1886,  defendants  Brandon  and  Mc- 
Claskey  having  died,  their  deaths  were 
suegested  on  the  record.  On  19th  Oc- 
tober, 1886,  the  suit  was  ordered  to  stand 
revived  against  their  respective  adminis- 
trators as  defendants.  On  the  30th  Octo- 
ber, 1886,  on  motion  of  plaintiff  and  the 
administrator  of  McClaskey,  the  court 
ea8tatned  the  motion,  and  ordered  the 
cause  to  be  reinstated  upon  the  docket. 
The  cause  had  been  omitted  from  the 
docket  from  May  term,  1879,  to  October 
term,  1886,  and  the  order  of  dismissal  en- 
tered at  May  term,  1879,  had  never  been 
formally  or  directly  set  aside.  The  facts 
that  led  to  this  suit  were  as  folows:  De- 
fendant Campbell  had  obtained  a  Judg- 
ment against  defendant  Brandon.  Bran- 
don obtained  an  Injunction  to  the  jadfr- 
nient,  gave  an  Injunction  bond,  with  de- 
fendants McCluskey  and  O.  P.  Thompson 
88  his  sureties.  The  injunction  had  been 
dissolved,  and  suit  brought  on  the  injunc- 
tion bond.  Defendant  Campbell  had  as- 
signed the  Judgment  and  the  benefit  of  the 
Injunction  bond  to  plaintiff  Olascock.  C. 
P.  Thompson  had  conveyed  his  house  and 
lot  in  the  town  of  Phllippl  to  defendant 
Bradford,  trustee  in  trust  fur  his  wife,  de- 
fendant Harriet  S.,  and  his  infant  son,  de- 
fendant Eddie  Thompson.  All  theseplain- 
tiff,  Glascock,  had  made  parties  defendant 
to  this  suit, — Campbell  as  his  assignee; 
Brandon,  McClaskey,  and  Thompson  ai 
debtors  in  the  injunction  bond ;  Thomp- 
son as  the  party  who  had  made  to  Brad- 
ford, trustee,  the  alleged  fraudulent  con- 
veyance for  the  benefit  of-  his  wife  an<l 
child.  Defendant  McClaskey  had  no  In- 
terest except  as  a  Joint  debtor,  and  to  see 
that  some  or  all  the  liability  should  ba 
made  off  his  co-surety,  C.  P.  Thompson. 

ilad  the  plaintiff  at  May  term  the  right 
tf>  dismiss  bis  suit  at  his  own  costs?  The 
salt  was  not  on  behalf  of  plaintiff  and 
others.  It  stood  upon  no  order  for  ac- 
count. No  decree  had  been  entered  on 
which  outside  parties  could  be  interested. 
The  taking  of  proof  had  not  been  com- 
menced that  might  have  been  used  in  an- 
other suit.  PlalntilT's  motion  to  dismiss 
was  for  an  unconditional  dismissal.  It 
was  not  asked  to  be  without  costs  or 
without  prejudice,  or  with  leave  to  prose- 
cute any  new  suit,  in  equity  or  at  law. 
Defendant  McClaskey  had  established  no 
claim  against  plaintiff,  or  against  any  co- 
defendant.  Plaintiff's  dismissal  of  his  suit 
was  therefore  made  as  matter  of  right,  in 
the  usual  course,  and,  so  far  from  defend- 
ant McClaskey  having  any  right  to  gain- 
Day  It,  the  plaintiff  himself  ought  not  to 
have  been  allowed  to  reinstate  the  cause, 
except  during  the  term,  and  not  then,  ex- 
cept for  cause  shown.  Plaintiff  made  no 
motion  to  set  the  dismissal  aside,  and  no 
bttch  order  was  formally  entered.  The 
term  ended,  and  the  order  of  dlsmlssat  be- 
came a  final  order,  and  the  cause  a  thing 
finally  adjudged,  unless  the  motion  of  de- 
fendant McClaskey  had  the  effect  to  sus- 
pend or  set  it  aside.  I  do  not  think  a 
plain  order  of  dismissal  on  motion  of  plain- 


tiff, in  such  a  case,  can  be  set  aside  by  any 
such  Indirection,  or  be  held  to  have  been 
set  aside.  The  effect  of  it  was  to  ask  the 
court  to  set  it  aside.  The  matter  was  in 
the  power  and  under  the  advisement  of 
the  court  during  the  term,  and,  when  the 
court  adjourned  without  setting  aside  the 
order,  the  effect  was  equivalent  to  over- 
ruling the  motion  of  defendant  McClaskey. 
Could  the  court,  afterthe  lapse  of  seven 
years,  and  on  mere  motion,  set  aside  the 
order  of  dismissal?  Chapter  127,  p.  795, 
Code,  especially  sections  8  and  11,  gives 
the  rule  of  practice,  and  defines  the  pow- 
ers of  the  court  in  such  cases  after  the  term 
has  ended.  Sections  provides  that  "any 
court  in  wliioh  Is  pending  any  case,  where- 
in for  more  than  four  years  there  has  been 
no  order  or  proceeding  but  to  continue  it, 
may.  in  its  discretion,  order  such  case  to 
be  struck  from  the  docket,  and  It  shall 
thereby  be  discontinued.  A  court  making 
such  order  may  direct  it  to  be  published 
In  such  newspaper  as  It  may  name. "  Sec- 
tion 11 :  "Any  circuit  conrt  may,  on  mo- 
tion, reinstate  on  the  trial  docket  of  the 
court  any  case  dismissed,  and  set  aside 
any  nonsuit  that  may  be  entered  by  rea- 
son of  the  non-appearance  of  the  plaintiff 
within  three  terms  after  the  order  of  dis- 
missal may  have  been  made  or  order  of 
nonault  entered. "  These  two  sections  are 
a  re-enactment,  with  modifications  of  sec- 
tion 8,  c.  173,  p.  718,  Code  Va.  (Ed.  1860.) 
Section  11  is  not  intended  to  relate  to  all 
orders  and  decrees  of  dismissal,  for  that 
would  comprehend  all  orders  and  decrees 
in  favor  of  defendants, — those  final,  as 
well  as  those  in  terms  without  prejudice. 
It  has  plenty  of  subject-matter,  without 
giving  it  any  such  unreasonable  scope.  It 
covers  cases  of  discontinuance  proper, 
which  are  often  entered  as  orders  of  dis- 
missal in  form.  Nonsuits  are  sometimes 
entered  as  dismissals.  See  sections  6,  7, 
c.  125,  p.  781,  Code.  Section  7  provides 
that  the  clerk  shall  at  rules.  In  certain 
cases, asfor  failing  for  three  months  to  file 
bill,  enter  the  suit  dismissed.  So  defend- 
ant McClaskey  at  no  time  showed  any 
right  on  his  part  to  bavb  plaintiff's  order 
of  dismissal  set  aside,  and  if  plaintiff  had 
any  such  right  after  the  end  of  the  term, 
and  he  shows  none,  be  came  too  late,  in 
any  view,  with  his  motion.  Some  20 
terms  had  elapsed  instead  of  3. 

On  the  merits,  apart  from  this  ques- 
tion of  practice,  the  material  facts  are  as 
follows:  Defendant  C.  P.  Thompson 
sold  a  tract  of  land  of  226  acres  to  Abra- 
ham Talbott  for  the  sum  of  f  12,430,  the 
last  payment,  96,4.30,  to  be  paid  2d  March, 
1871.  His  wife,  the  defendant  Harriet  S. 
Thomnson,  refused  to  Join  In  the  deed  re- 
linquishing her  right  of  dower,  until  and 
unless  her  husband  would  agree  to  buy  for 
her  a  house  and  lot  In  the  town  of  Phll- 
ippl. To  this  the  husband  agreed  at  the 
time  of  the  execution  of  the  deed.  Accord- 
ingly husband  and  wife,  by  deed  dated  Ist 
March,  1868, conveyed  the  land  to  Talbott. 
This  verbal  contract  between  husband 
and  wife,  made  or  repeated  at  the  time  she 
signed  and  acknowledged  the  deed.  Is 
proved  by  the  husband  and  wife,  by  the 
justice  who  took  the  acknowledgment, 
and  by  one  other  witness.    So  that  there 
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can  be  no  reasonable  question  of  the  fact 
that  the  wife  relinquished  her  contingent 
right  of  (lower  in  the  Talbott  land  upon 
the  express  ugreement,  then  and  there 
made  by  her  husband,  tliat  he  would  buy 
tor  her  a  house  and  lot  in  the  town  of 
Philippi.  A  short  time  afterwards  C.  F. 
Thompson  bought  of  Mrs.  Elizabeth 
Jones  tho  house  and  lot  in  controversy, 
and  directed  the  deed  to  be  made  to  his 
wife,  but  from  some  cause,  not  explained, 
Mrs.  Jones,  by  deed  dated  September  9, 
186S.  conveyed  the  bouse  and  lot  to  C.  P. 
Thompson,  the  husband.  There  is  noth- 
ing In  the  record  anywhere  to  show  what 
was  paid  for  the  house  and  lot.  or  what 
It  was  or  Is  worth,  except  that  plaintiff 
Id  bis  bill  says  "it  was  probably  worth 
f  2,500. "  This  is  not  denied,  but  the  owner 
in  fee,  Eddie  Thompson,  is  an  Infant. 
Plaintiff's  claim  is  based  on  an  injunc- 
tion bond  dated  Jane  4. 1S69,  executed  by 
Brandon,  principal,  and  McClaskey  and 
Thompson,  sureties,  to  the  state,  use  of 
Campbell.in  tbepenalty  of  $2,000.  The  in- 
junction was  dissolved,  and,  on  suit 
brought.  Judgment  was  rendered  long 
after,  to-wit,  on  May  9, 1S79,  in  favor  of 
the  state,  at  the  relation  and  for  the  bene- 
fit of  Campbell,  for  the  use  of  plaintiff, 
Glascock,  his  assignee,  against  Brandon, 
McClaskey,  and  Thompson,  for  $1,699.34, 
as  appeared  by  exhibit  filed  with  deposi- 
tions. 

By  deed  of  September  19, 1870,  defendant 
Thompson  conveyed  the  Jarvis  house  and 
lot  to  Thomas  A.  Bradford,  trustee,  his 
heirs  and  assigns,  to  hold  for  the  use  of  his 
wife  and  children.  I  here  give  the  deed  in 
full.  Tor  it  is  the 4ine  important  paper  on 
this  branch  of  the' case,  and  can  best  speak 
In  full  for  Itself:  "This  deed,  made  this  19th 
day  of  September,  1870,  between  C.  Perry 
Thompson,  of  the  first  part,  and  Thomas 
A.  Bradford,  trustee,  of  the  second  part, 
witnesseth :  That  for  and  in  considera- 
tion of  the  sum  of  one  dollar  to  the  said 
C.  Perry  Thompson  in  hand  paid  by  the 
said  Thomas  A.  Bradford,  trustee,  the 
receipt  whereof  is  hereby  acknowledged, 
the  said  C.  P.  Thompson  doth  grant  unto 
Bradford,  trustee,  with  general  warranty, 
the  house  and  lot  In  which  said  Thompson 
now  resides,  situated  on  Main  street,  in 
the  town  of  Philippi,  and  lying  between 
tho  property  of  William  McClaskey  and 
Mrs.  Angelina  Byrn,  being  the  same  lot 
conveyed  to  said  Thompson  by  Mrs.  Eliz- 
abeth Jarvis  by  deed  dated  on  the  9th  day 
of  September,  1868,  to  which  reference  Is 
liereby  made  for  a  furtlier  description  of 
said  lot,  containing  one-fourth  of  an  acre, 
more  or  less;  also  the  following  personal 
property,  viz. :  9  sets  of  chairs,  one  cook- 
tng-stove,  six  beds,  bedsteads,  and  bed- 
ding, one  parlor  carpet,  one  buggy  and 
harness,  and  one  horse  and  wood  rake, 
one  bureau  and  five  stand  tables,  and  one 
dining  table;  to  have  and  to  hold  the  be- 
fore-mentioned property,  both  real  and 
personal,  unto  him,  the  said  Thomas  A. 
Bradford,  trustee,  his  tieirs  and  assigns, 
forever,  upon  trust,  however,  to  secure 
to  Hnriiet  S.  Thompson,  wife  of  said 
C.  P.  Thompson,  and  the  children  of 
the  said  C.  P.  Thompson,  and  Harriet  S., 
his  wife,  a  comfortable  support  and  main- 


tenance; and  it  is  farther  undemtood  and 
agreed,  by  and  between  tlie  parties  to  this 
deed,  that  the  said  trustee  shall  permit 
the  said  C.  P.  Thompson  and  Harriet  S., 
his  wife,  to  live  in  and  upon  said  hoase 
and  lot,  and  to  use  and  enjoy  the  per- 
sonal property  hereby  conveyed,  during 
the  lives  of  the  said  C.  P.  Thompson  and 
Harriet  S.,  bis  wife,  and  the  survivor  uf 
them,  and  after  the  death  of  the  sur- 
vivor, then  the  said  property,  both  real 
and  personal,  be  equally  divided  between 
the  children  aforesaid;  but  the  said  C.  P. 
Thompson  hereby  expressly  retierves  the 
right  to  dispose  of  the  said  property  by  his 
last  will  and  testament  among  thechll 
dren  aforesaid,  if  he  shall  desire  to  do  so. 
In  such  manner  and  in  such  portions  as  be 
may  choose,  and,  in  default  of  such  ap- 
pointment by  will,  then  said  property 
shall  be  divided  among  the  said  children 
as  aforesaid.  Witness  the  following  sig- 
natures and  seals.  C.P.Thompson,  fl^al.] 
T.  A.  Bbadfobd.  [Seal.]  " 

The  issues  were  made  up,  the  infant  an- 
swering by  guardian  ad  litem,  ThompMon 
and  wife  denying  all  fraud,  and  alleging 
that  the  settlement  was  made  for  her 
benefit,  in  performance  nt  an  express  prom- 
ise of  the  husband  which  induced  the  wife 
to  relinquish  her  right  uf  dower  in  the  226 
acres  conveyed  to  Talbott. 

Blanton    v.  Taylor,  Gilmer,    209.  was 
decided     in    November,  1820.    It    decides 
that  "provision  in  lieu  of  dower  will  not 
be  disturbed  as  fraudulent,  as  far  as  it  is 
only  equivalent  to  dower."    It  was  pre- 
ceded by  Quarles  v.  Lacy,  4  Munf.  2al,  and 
by  Gosden  v.  Tucker's  Heirs,  6  Munf.  1 ; 
the  latter  holding  that  a  parol  agreement 
between  husband  and  wife  that,  in  con- 
sideration of  her  joining  him  in  a  convey- 
ance of  a  parcel  of  her  lands,  lie  would 
purchase  certain  other  lands,  etc.,  for  her. 
is  good  and  enforceable  in  equity  against 
his  heirs.  Blanton  v.  Taylor  was  followed 
by  Harvey  v.  Alexander,  1  Rand.  (Va.) 
219,(1822,)  which  decides  that,  "where  a 
deed  is  made  in  consideration  of  natural 
love  and  affection,  and  the  further  consid- 
eration of  one  dollar,  parol  proof  may  be 
admitted   of    other    valuable  considera- 
tions."   "A  wife  parting  with  her  dower 
right  in  real  property  forms  a  sutBcient 
consideration  for  a  subsequent  deed  con- 
veying other  property   for  her  benefit." 
In  Taylor  v.  Moore,  2  Band.   (Va.iS63. 
(1824,)  the  question  was  fully  considered 
and  discussed.    The  court  holds  that  "if 
a  married  woman  relinquishes  her  dower 
in  lands  under  a  promise  that  other  prop- 
ertyshail  be  settled  on  her  as  a  compensa- 
tion, such    settlement  will  be  good,  al- 
though made  after  the  relinquishment,"— 
here  five  years  after  the  verbal  agreement: 
"but.  If  the  value  of  the  property  settled 
exceeds  tlie    value   of    the    dower  relin- 
quished,  the  deed  should  be  set  aside  as  to 
the  excess  and  supported  as  to  the  resi- 
due. "    In  the  case  of  William  &  Mary  Col- 
lege V.  Powell,  12  Grat.  372-385,  (1855,)  the 
cases-  are  discussed,  and  the  doctrine  re- 
affirmed.     Therefore    wa  may    conulnde 
that  the  rule  of  law  with  us  Is  that  a  post- 
nuptial  settlement    by  the    husband   in 
favor  of  the  wife,  or  wife  and  children 
made  in  pursuance  of  a  fair  and  definite 
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contract,  by  parol  or  otberwifle,  tind  for 
a  valuable  conBlderatlon,  such  as  there- 
liDQUiBbment  of  dower  actually  made  by 
the  wife,  will  be  held  good  asalnst  his  gen- 
eral credltori).  "And  although  it  may 
bave  been  made  under  such  circnmatances 
that  it  must  be  pronounced  fraudulent 
and  void  as  to  the  creditors  of  the  bus- 
band,  yet.  If  the  wife  bas  relinquished  her 
interest  in  property  on  the  faith  of  such 
settlement,  it  will  be  held  good  to  the  ex- 
tent of  a  just  compensation  for  the  Inter- 
est which  she  may  have  parted  with ;  and 
this,  though  the  settlement  may  have 
been  made  subsequent  to  the  relinquish- 
ment. "  Lbb,  J.,  in  William  &  Mary  Col- 
lejre  v.  Powell,  12  Grat.  885. 

But  even  if  the  deed  sought  to  be  set 
aside  should  he  regarded  as  one  made  not 
on  consideratton  deemed  valuable  in  law, 
the  plaintiff  did  not  bring  his  suit  within 
flvn  yeara,  no  actual  fraud  is  proved,  and 
the  suit  is  barred,  for  therecan  be  no  fraud 
in  fact  without  acrimlnal  intent.  Concede 
the  deed  to  be  voluntary,  then  our  statute 
makes  it  conclusively  fraudulent  as  to 
plaintiff,  a  then  existing  creditor,  and  it 
cannot  be  avoided  for  that  cause  only,  un- 
less suit  be  brought  within  five  years  after 
it  is  made.  It  was  the  only  real  estate  he 
then  had,  but  not  the  only  personal  prop- 
erty; therefore  the  effect  of  the  convey- 
ance was  to  seriously  Impair  the  credit- 
or's remedy,  if  not  prevent  the  collection 
of  his  debt.  Therefore  its  necessary  and 
direct  effect  was  to  delay,  hinder,  and 
defraud  his  creditor.  The  law  says  that 
be  shall  be  taken  to  Intend  wbat  he  does, 
and  the  natural  or  necesnary  consequences 
of  his  act.  Can  we,  by  taking  these  ele- 
ments apart  and  putting  them  together 
again,  say  that  we  have  pushed  aside  the 
statutory  bar?  What  is  there  butthecon- 
vtructive  fraud  which  the  law  implies,  and 
nnder  our  statute  conclusively  implies? 
Wbat  fraudulent  Intent  but  what  the  law 
imputes?  No  such  vicious  Intent  appears 
as  to  make  a  case  of  actual  fraud,— fraud 
in  fact. 

And  this  brings  us  to  the  debtor's  res- 
ervation in  the  deed  of  benefit  to  himself. 
If  it  appeared  that  the  deed  to  Bradford, 
trustee,  was  on  a  secret  trust,  or  was  a 
mere  cloak  to  hide  it  from  bla  creditors, 
or  a  mere  contrivance  for  bis  own  personal 
benefit,  then  we  would  have  a  case  of  act- 
ual fraud,  which  the  statutory  bar  would 
not  protect;  for  this  would  be  a  falsehood, 
—a  thing  calculated  to  deceive,  a  thing  in- 
tended to  cheat  and  circumvent,  his  cred- 
itors,— and  not  expressly  or  impliedly 
comprehended  in  the  making  of  the  volun- 
tary conveyance.  When  a  man  makes  a 
voluntary  conveyance  he  gets  nothing  in 
return,  and  its  natural,  ordinary,  almost 
necessary,  effect  is  to  impair  to  some  extent 
tbe  debtor's  ability  to  pay,  and  to  inter- 
fere with  and  break  in  upon  the  rights  of 
the  creditor.  The  law  requires  the  debtor 
to  be  Just  before  generous;  hence  it  con- 
strues tbe  act  to  be  fraudulent,  no  matter 
wbat  his  personal  intent  in  that  behalf 
may  be.  The  law  imputes  the  intent  to 
hinder,  delay,  and  defraud,  and  our  stat- 
ute makes  it  conclusively  fraudulent  as  to 
then  existing  creditors,  and  therefore  un- 
lawful, but  not  for  that  reason  only,  and  on 
v.l28Jino.22— 70 


that  ground  alone  fraudulent  in  fact.  To 
make  it  an  actual  fraud,  some  other  ele> 
ment,  no  matter  by  what  badge  or  token 
proved  or  made  manifest,  must  be  intro- 
duced; something  not  simply  unlawful, 
but  something  which  makes  the  transac- 
tion, as  a  whole,  offensive  to  the  common 
sense  of  right  and  wrong.  If  we  do  not 
keep  In  mind  this  distinction,  then  the  old 
question  of  voluntary  conveyances,  which 
our  statute  intended  to  cut  up  by  the 
roots,  will  be  back  upon  us  again  in  full 
force  witb  all  Its  old  vexations  and  per- 
plexities ;  but  more  than  that,  the  very  wise 
and  wholesome  law  prescribing  the  five- 
years  bar  will  be  eaten  away  little  by  little, 
until  after  awhile  all  you  will  have  to  do 
to  put  It  out  of  the  way  will  be  to  dissect 
the  ordinary  voluntary  conveyance,  with 
its  natural  effects  and  imputed  intent,  put 
them  together  again  in  some  other  order, 
or  dash  in  a  feather's  weight  of  something 
else,  and  the  bar  is  gone.  The  statute 
means  what  itsays, and  intended  the  qual- 
ification as  to  subsequent  creditors  and 
the  five-years  bar  as  counterparts  of  the 
conclusive  presumption.  In  some  way, 
by  some  effective  badge  or  token,  fraud  in 
fact,  as  distinguished  from  fraud  merely 
constructive,  somethingnot  merely  unlaw- 
ful, but  also  in  its.  nature  criminal,  must 
be  made  distinctly  to  appear, — something 
which  justifies  the  natural  inference  of  a 
design  to  deceive,  cheat,  or  circumvent  his 
creditora.  In  this  case  the  conveyance  it- 
self, the  testimony,  and  all  the  surrounding 
circumstances,  which  throw  light  upon 
the  question,  tend  to  sbow  that  there  was 
no  fraudulent  design  in  fact;  but  the  true 
character  of  the  transactlpn  appears  upon 
the  face  of  the  deed  itsell  except  that  the 
valuable  consideration  moving  from  the 
wife  is  not  recited;  such  executed  relin- 
quishment on  the  wife's  part  having,  as 
was  said  above,  furnished  to  this  post> 
nuptial  settlement  the  basis  of  a  bona  Sde 
consideration  deemed  valuable  in  law. 
Mrs.  Thompson,  at  the  age  of  23,  relin- 
quished her  right  of  dower  in  the  land, 
which  then  sold  for  f  12,430.  The  husband, 
quite  dissipated,  with  limited  expectation 
of  life,  was  somewhere  from  27  to  31  years 
of  age.  There  is  nothing  in  tbe  record 
which  gives  us  any  clue  to  tbe  contract 
price  of  the  house  and  lot  in  controversy. 
"The  problem  of  determining  the  present 
value  of  the  wife's  contingent  right  of 
dower  involves  the  chances  of  survivor- 
ship, as  between  husband  and  wife,  based 
upon  their  age,  the  tables  of  mortality, 
and  the  citlculns  of  chances,  only  profess- 
ing to  give  averag:e  results  in  a  vast  num- 
ber of  cases;  but  they  are  liable  to  be 
greatly  disturbed  in  any  one  g:iven  case  by 
peculiarities  of  constitution,  locality,  and 
other  circumstances,  to  which,  therefore, 
reference  must  be  had,  wherever  a  practi- 
cal result  Is  sought.  The  extent  to  which 
theaverage  estimates  ought  to  be  changed 
by  these  peculiar  circumstances  Is  not  sus- 
ceptible of  being  defined,  but  must  depend 
on  the  exercise  of  a  sound  discriminating 
lodgment. "  2  Minor,  Inst.  179,  180,  and 
cases  cited.  Counsel  for  appellant  in  their 
brief  have  furnished  us  witb  their  calcula- 
tion and  estimate  of  tbe  value  of  Mrs. 
Thompson's  contingent  right  of  dower. 
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giving  her  age  as  23,  eaying, nothing  about 
the. age  or  pecnIiaritleB  ot  the  hnsbaad. 
They  make  it  20  per  cent,  greater  than  the 
probable  ralue  ot  the  house  and  lot  as 
stated  In  the  bill.  This  I  am  sure  Ih  too 
much,  leaving  out  of  viewthe  peculiar  con- 
dition of  C.  P.  Thompson,  the  husband. 
On  this  point  we  are  left  in  the  dark  ut- 
terly. We  are  furnished  with  no  data  by 
which  wechn  hare  it  computed,  even  by 
the  ordinary  table;  and,  if  we  had  the  or- 
dinary data,  "so  great  is  the  ditBcnIty  of 
estimating  the  [fair,  practical]  worth  of 
contingent  dower  rights,  so  uncertain  and 
imaginary  are  the  values  which  are  the 
necessary  elements  of  the  computation, 
that  thecourt  will  not  en  terlnto  any  nice  or 
exuct  calculations  on  the  subject,  especial- 
ly where  there  is  nothing  to  show  that  the 
■wife  exacted  anything  unreasonable  or  un- 
fair." See  Slngree  v.  Welch,  32  Ohio  St. 
320.  This  settlement, so  far  an  we  can  see, 
is  bona  Ude,  reasonable,  and  fair.  The 
house  and  lot  was  conveyed  to  her  as  a 
substitute  and  equivalent  for  what  really 
belonged  to  her,  beyond  the  reach  of  any 
creditor,  no  matter  how  imperious  or  ex- 
acting his  demands  against  the  husband 
might  be.  Intended  to  secure  it  to  her  In 
its  new  form  as  a  home  made  safefrom  the 
vices  or  misfortunes  of  an  improvident 
husband,  and  is  to  besupported  according 
to  the  true  intent  and  meaning  of  the  in- 
strument by  which  it  is  created.  See  2 
Kent,  Comm.  (13tb  Ed.  by  Barnes,)  top  p. 
165.  And  this  brings  us  to  the  instrument 
itself.  I  do  not  think  this  deed  of  settle- 
ment will  bear  a  construction  that  gives 
V.  P.  Thompson  a  life-estate  In  an  undivid- 
ed half  of  the  property.  See  Johnston  v. 
Zane's  Trustees.ll  Grat.  5.')2.  But  the  q  ues- 
tion  whether  defendant  C.  P.  Thompson 
has  any  such  interest  as  can  be  reached  by 
his  creditors  we  do  not  deem  it  proper  now 
to  consider;  no  such  question  is  presented 
by  the  pleadings,  and  the  decree  must  be 
Jastifled  by  the  pleadings  as  well  as  by  the 
proof.  Regarding  this  conveyance  as  a 
bona  Ode  settlement,  not  of  excessive 
value,  as  far  as  we  can  see,  made  In  per- 
formance of  the  husband's  express  prom- 
ise, and  in  c'onsideration  of  the  wife's  re- 
itnqnisbment  of  her  contingent  right  of 
dower  In  the  land  sold  and  conveyed  to 
Talbott',  we' regard  the  decree  complained 
of,  entered  on  the  2d  da;^  of  June,  1890, 
dismissing  plaintiff's  bill,  as  right,  and 
the  samb  Is  therefore  aflBrmed. 

LtjCAS,  P..  and  Enolisb  and  Bbannon, 
JJ.,  concur. 

Barbett  v.  MoAllistbs  et  aJ. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
March  14,  189x75 

E^niTT— FuusDio— Appkai^-Rbcobd — Masdatb 

AKD  PrOCEBMNOS  BeLOW. 

1.  Wliere  a  plea  or  answer  is  referred  to  In  a 
decree  or  order  in  ohancery  as  having  come  under 
the  cognizance  of  the  ooortl  either  for  the  purpose 
of  filing  or  rejecting  it,  it  thereby  becomes  a  part 
of  the  record,  and  no  further  action,  by  way  of 
exception  or  otherwise,  is  necessary  upon  the 
part  of  the  defendant  to  enable  him  to  prosecute 
an  appeal  apon  Uie  rejection  ot  his  plea  or  an- 
swer. 

ft.  A  plea  to  a  bill  in  ohancery  most  contain 


averments  oontrovertins  all  matters  of  taot  Intro 
dnoed  In  the' bill  which,  if  true.  Would  destroy 
the  effect  of  the  matter  pleaded:  nnlesssiudi  mat- 
ters are  controverted  by  the  plea,  it  should  be 
overruled. 

8.  Where  a  defendant  has  by  his  answer 
waived  the  statute  of  frauds  and  sahstantlally 
admitted  the  agreement  as  set  out  in  the  bill,  and, 
on  appeal  from  a  decision  of  the  cirenit  onnrt, 
this  court  decides  that  the  plaintilf  is  entitled  to 
relief  founded  upon  said  agreement,  the  de- 
fendant, when  the  case  is  sent  luusk,  should  not 
be  permitted  to  withdraw  his  waiver,  and  flle  a 
new  plea  setting  up  the  statute  of  frauds. 
(.SyUdbus  by  the  Court.) 

Appeal   and    suptraedeas  from   ctrcoit 
court,  Pocahontas  county. 
'  Brown    A    Jackson,    for    appellants. 
Kaigbt  &  Coucb,  for  appellee. 

liUCAB,  P.  This  case  wap  before  this 
court  at  a  former  term,  and  wais  fully  de- 
cided, as  will  appear  by  reference  to  the 
report  thereof  in  33  W.  Va.  758,  11  S.  E. 
Bep.  220.  In  order  to  understand  the  is- 
sues that  were  then  tried,  and  tbn  decision 
reached  by  this  court,  it  will  be  necessary 
to  consider  the  bill  and  the  answer,  and 
for  that  purpose  I  here  set  them  out  la  ex- 
tenao. 

"  The  plaintiff  complains  and  says  that 
heretofore,  to-wit,on  the  8th  day  of  April, 
1887,  the  defendants  Wm.  M.  McAllister. 
Samuel  C.  Tardy,  and  Samuel  0.  Tardy, 
Jr.,  were  seised  and  possessed  in  fee  of 
a  large  tract  of  land  situate  in  said 
county  of  Pocahontas,  containing  4.711 
acres,  made  up  of  several  contiguous 
parcels  of  land,  which  was  conveyed  to 
said  defendants  by  A.  L.  Bonlware,  re- 
ceiver, and  A.  R.  Blakey,  trustee,  by  deed 
dated  20th  day  of  April,  1885.  (A  certified 
copy  thereof  is  here  exhibited,  marked  'A,' 
and  made  part  of  this  bill.)  The  plaintiff 
farther  avers  that  heretofore,  to-wit,  on 
the  8th  day  of  April,  1887,  he  entered  into 
negotiations  with  said  defendants  W.  M. 
McAllister,  S.  0.  Tardy,  and  S.  C.  Tardy, 
Jr.,  through  the  said  McAllister,  who 
acted  for  himself  and  as  agent  for  bis  co- 
owners  aforesaid,  ^nd  was  thereunto  duly 
authorized,  for  the  purchase  of  2,500  acres, 
part  of  said  tract  of  land;  and  the  said  de- 
fendants W.  M.  McAllister,  S.  C.  Tardy, 
and  S.  C.  Tardy,  Jr.,  on  the  day  last  afore- 
said, made  a  verbal  agreement  to  sell  to 
plaintiff  2,500  acres,  part  of  said  tract  ot 
land,  through  the  said  W.  M.  McAllister, 
for  the  sum  of  fl.2R  per  acre,  one-half  to 
be  paid  in  cash,  the  balance  In  13  months, 
with  interest.  And  the  said  defendants, 
by  the  said  McAllister,  subsequently  fur- 
nished the  plaintiff  with  a  plat  ot  the  said 
4,711 -acre  tract,  showing  the  different  par- 
cels of  which  it  was  composed  and  desig- 
nated, and  described  the  2,500  acres,  part 
thereof,  embraced  in  said  verbal  contract 
of  sale,  as  composed  and  made  up  of  lots 
8,  0, 10.  and  11,  as  laid  down  on  said  plat, 
containing,  respectively,  440  acres,  415 
acres,  530  acres,  and  647  acres,  and  so 
much  of  lots  Nos.  6  and  7  as  laid  down  on 
said  plat  as  would  make  the  aggregate  of 
2,500  acres,  by  running  a  line  from  the  most 
southerly  comer  of  lot  No.  6  to  the  eajstem 
side  ot  lot  No.  7,  taking  that  part  of  lots  6 
and71yIngon  the  west  of  said  line.  (A 
copy  of  the  plat  so  furnished  plaintUI  is 
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bere  exhibited,  marlced 'B,' and  made  a 
part  of  this  bill.)  And  the  original  of  said 
plat  will  be  produced  and  filed  npon  the 
hearing  of  the  said  cause,  and  when  filed 
the  plakitilf  also  prays  it  may  be  read  as 
part  of  this  bill.  The  plaintiff  farther  al- 
leges that  be  required  of  the  said  defend- 
ants, through  the  said  McAllister,  that 
the  said  contract  of  sale  should  be  reduced 
to  writing,  and  agreed  to  pay  all  the  pur- 
chase money  in,  if  the  purchase  was  con- 
summated. And  on  the  25th  day  of  May, 
1887,  the  said  defendants  W.  M.  McAllister, 
S.  C.  Tardy,  and  S.  C.  Tardy.  Jr.,  by  the 
said  McAllister,  who  was  thereunto  duly 
authorized  by  lils  co-owners,  made  a  prop- 
osition in  writing,  subscribed  by  the  said 
Wm.  M.  McAllister,  to  sell  to  plaintiff  2.500 
acres  of  timbered  land  in  Pocahontas 
county,  W.  Va.,— meaning  and  intending 
the  2,600  acres  of  land  abore  described, 
and  about  which  said  verbal  negotiations 
had  previously  taken  place  between  the 
plaintiff  and  the  said  defendants  through 
thesaid  McAllister,— for  the  sum  of  onedol- 
lar  and  twenty-five  cents  per  acre  cash,  if 

paid  within days  from  and  after  the 

said  25th  day  of  May,  1887,  to-wit,  on  or 
before  the  8th  day  of  June,  1887.  (Said 
proposition  In  writing  bears  date  on  the 
25th  day  of  May,  1887,  and  is  here  exhib- 
ited, marked 'D,' and  made  part  of  this 
bin.)  The  plaintiff  further  avers  that  after 
the  said  defendants  W.  M.  McAllister,  S. 
C.  Tardy,  and  S.  C.  Tardy,  Jr..  made  the 
foregoing  proposition  In  writing  to  this 
plaintiff  for  the  sale  of  the  said  2,600  acres 
of  land  as  aforesaid,  and  before  the  plain- 
tiff accepted  the  same  as  hereinafter 
stated,  to-wit,  on  the  6th  day  of  Jn'ae,1887, 
thesaid  W.  M.  McAllister  went  with  plain- 
tiff on  the  said  land,  and  pointed  out  to 
film  the  2,500  acres  mentioned  in  said  prop* 
osltlons,  and  which  he  and  his  said  co* 
owners  offered  to  sell  to  plaintiff  thereby, 
and  also  on  the  same  day  pointed  out  on 
a  plat,  a  copy  whereof  is  exhibited  with 
plaintiff's  bill,  the  said  2,500  acres  em- 
braced in  said  propositions,  and  therein 
offered  for  sale  as  being  lots  Nos.  8,  9, 10, 
and  11,  containing,  respectively,  440,  416, 
530.  and  547  acres  laid  down  on  said  plat, 
and  so  much  of  lots  Nos.  6  and  7  as  laid 
down  on  said  plat  adjoining  said  lots  8 
and  9  as  would  be  required  to  make  up 
tbe  said  2,500  acres,  by  running  a  line  from 
the  most  southerly  corner  of  lot  No.  6  to 
the  eastern  side  of  lot  No.  7.'  And  the 
plaintiff  further  avers  that  after  the  25th 
day  of  May,  1887,  and  before  the  9th  day 
of  June,  he  accepted  the  said  proposition 
for  tbe  sale  of  the  said  2,500  acres  of  land, 
and  notified  the  said  defendants  W.  M.  Mc- 
Allister, S.  C.  Tardy,  and  S.  C.  Tardy,  Jr., 
of  his  said  acceptance ;  and  the  said  prop- 
osition thereupon  became  a  complete  con- 
tract of  sale,  by  which  the  said  defendants 
agreed  to  sell   the  said  plaintiff  the  said 

2,500  acres  of  land  for of  one  dollar  and 

t'wenty-flve  cents  per  acre,  to  be  paid  In 
cash  on  or  before  the  said  9th  day  of  June, 
1887.  The  plaintiff  further  alleges  that 
afterwards,  to- wit,  on  the  7th  day  of  June, 
1887,  he  was  ready  to  pay  and  offered  to 
pay  to  said  defendants  W.  M.  McAllister, 
S.  C.  Tardy,  and  S.  C.  Tardy,  Jr.,  the  pur- 
chase money  for  the  said  2,600  acres  ot 


land  pursuant  to  the  terms  of  said  con- 
tract oi  sale,  and  demanded  of  said  defend- 
ants a  deed  therefor;  bat  tbe  said  defend- 
ants Wholly  failed  and  refused  to  execute  a 
deed  to  plaintiff  for  the  said  land,  and  on 
the  10th  day  of  June,  1887,  the  said  defend- 
ants entered  into  a  contract  in  writing  by 
which  they  agreed  to  sell  to  the  said  de- 
fendant D.  W.  Hile,  acting  for  himself  and 
Anthony  Hile  and  Eli  Bloom,  the  said  lots 
Nos.  8,  9, 10,  and  11, embraced  in  the  afore- 
said contract  of  sale  to  plaintiff,  and  also 
lot  No.  7  and  part  of  lot  No.  6,  if  the  said 
Hile  and  Bloom  should  so  elect,  parts  of 
which  two  lots  were  also  embraced,  as 
hereinafter  described,  In  the  said  sale  to 
plalntlO.  The  plaintiff  farther  avers  that 
by  tbe  said  contract  between  the  said  Mc- 
Allister, S.  C.  Tardy,  and  8.  0.  Tardy,  Jr., 
of  the  one  part,  and  the  said  U.  W.  Hile, 
acting  for  himself  and  tor  the  said  An- 
thony Hile  and  Eli  Bloom,  of  the  other 
part,  the  said  vendors  were  to  receive  two 
dollars  and  t went} -five  cents  per  acre  for 
the  said  land;  one  thousand  dollars  of 
which  was  paid  on  the  date  of  said  con- 
tract, and  tbe  residue  was  to  be  paid  up- 
on the  execution  and  delivery  of  a  deed  by 
the  vendors  to  the  said  vendees. 

"The  plaintiff  farther  avers  that  tbe 
said  defendants  D.  W.  Hile,  Anthony  Hile, 
and  Eli  Bloom  entered  into  negotiations 
with  the  said  W.  M.  McAllister,  S.  C.  Tar- 
dy, and  S.  C.  Tardy,  Jr.,  for  the  purchase  of 
the  said  land,  on  or  about  the  8th  day  of 
June,  1887,  and  the  said  McAllister  and  Tar- 
dys  really  agreed  to  sell  thesaid  land  tosald 
Hilesand  Bloom  on  or  about  the  said  8th 
day  of  June,  1887 ;  and  because  they  were 
getting  one  dollar  per  acre  more  by  their 
contract  with  tbe  said  Biles  and  Bloom 
than  by  their  previous  contract  with 
the  piaintiO  was  the  reason  why  the  said 
defendants  McAllister  and  Tardys  refused 
to  deliver  deed  to  said  land  to  said  plain- 
tiff, and  specifically  perform  their  said 
contract  of  sale  to  him.  (A  certified  copy 
of  tbe  said  contract  between  the  said 
Tardys  and  McAllister  of  tbe  one  part, 
and  the  said  Hiles  and  Bloom  of  the  other 
part,  is  here  exhibited,  marked  '  E,'  and 
made  a  part  of  this  bill.)  The  plaintiff 
now  further  alleges  that  at  the  time  that 
the  said  Hlles  and  Bloom  entered  into  ne- 
gotiations with  tbe  said  McAllister  and 
Tardys  tor  the  purchase  of  the  said  2,500 
acres  of  land,  and  at  the  time  before  the 
said  contract  between  the  said  defendants 
marked  'Exhibit  E' was  made  and  exe- 
cuted, tbe  said  Hlles  and  Bloom,  and  es- 
pecially the  said  D.  W.  Hile,  had  full  no- 
tice and  knowledge  ot  the  previous  contract 
between  the  said  McAllister  and  Tardys 
and  the  plaintiff  for  the  purchase  of  the 
said  land  by  tbe  plaintiff,  and  that  the 
plaintiff  had  accepted  the  terms  of  said 
contract,  and  was  ready  to  comply  there- 
with, and  was  endeavoring  to  obtain  a 
compliance  of  tbe  said  contract  from  the 
said  McAllister  and  Tardys.  And  the 
said  defendants  D.  W.  Hile,  Anthony  Hile, 
and  Eli  Bloom,  with  such  full  knowledge 
and  notice  of  the  previons  purchase  of 
said  land  by  plaintiff,  fraudulently  and 
corruptly  conspired  and  combined  witti 
their  co-defendants  W.  M.  McAllister,  S.  C. 
Tardy,  and  S.  C.  Tardy,  Jr.,  to  cheat  and 
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defrand  the  plaintiff  out  of  the  stfld  land, 
by  entering  Into  the  aforesaid  contract  for 
the  parchaae  thereof  tbemftelves.  The 
plaintiff  is  witbont  remedy  in  the  prem- 
laee,  except  in  a  court  of  equity,  and  he  is 
stUl  ready  and  willing  to  comply  on  his 
part  with  the  terms  of  his  aforesaid  con- 
tract with  the  said  McAllister  and  Tar- 
dys  for  the  purchase  of  the  said  land,  and 
to  pay  the  purchase  money  therefor  stip- 
ulated in  said  contract,  upon  the  execu- 
tion and  delivery  to  him  of  an  apt  and 
proper  deed,  conveying  good  title  to  said 
land;  and  he  desires  and  demands  the  exe- 
cution of  said  deed,  and  to  this  end  he 
prays  that  the  parties  named  as  defend- 
ants In  the  caption  of  this  bill  may  be 
made  defendants  thereto,  and  required  to 
answer  the  same;  that  the  said  defend- 
ants W.  M.  McAllister,  S.  C.  Tnrdy,  and  8. 
C.  Tardy  Jr.,  may  be  decreed  and  com- 
pelled to  make,  execute,  and  deliver  to 
plaintiff  an  apt  and  proper  deed,  with 
covenant  of  general  warranty,  conveying 
to  him  the  said  2,500  acres  of  land  em  ■ 
braced  In  the  aforesaid  contract  of  sale  to 
plaintiff,  upon  the  plaintiff  paying  the  pur- 
chase money  therefor  stipulated  in  said 
contract,  upon  such  terms  and  conditions 
and  in  such  manner  and  time  as  the  court 
shall  see  fit  to  prescribe,  and  that  the 
said  defendants  I>.  W.  Hile,  Anthony  Hile, 
and  Ell  Bloom  may  be  required  and  com- 
pelled to  join  in  said  deed  to  couvey  any 
interest,  legal  or  equitable,  they  may  have 
in  said  land;  or  if,  for  any  reason,  such 
apeciflc  performance  of  the  plaintiff's  con- 
tract for  the  purchase  of  said  land  is  not 
practicable,  that  the  court  will  adjudicate 
and  decree  that  the  sale  made  by  the  said 
McAllister  and  Tardys  to  the  said  Hiles 
and  Bloom  was  a  sale  made  for  the  plain- 
tiff's use  and  benefit,  and  be  be  allowed  to 
collect  and  rec^ve  the  sum  of  $2,600  of  the 
parchase  money  that  the  said  Hiles  and 
Bloom  are  to  pay  for  said  land  by  the 
terms  of  their  contract,  being  the  excess 
of  purchase  money  over  and  above  what 

the  plaintiff to  pay  therefor  by  the 

terms  of  his  contract,  and  that  be  may 
have  such  personal  decree  against  the 
said  defendants,  or  any  or  either  of  them, 
and  against  the  said  land,  to  secure  and 
enforce  the  payment  of  the  said  $2,500, 
with  interest  from  the  said  10th  day  of 
Jane,  1887,  as  is  right  and  just,  and  a 
court  of  equity  can  give;  and  for  all  such 
other,  further,  and  general  relief  and  de- 
cree as  is  meet  and  proper,  and  the  cir- 
cumstance of  the  plaintiff's  case  may  re- 
quire." 

The  answer  is  as  f(4Iows: 

"The  separate  answer  of  Wm.  M.  McAl- 
lister to  the  bill  of  complaint  of  Frank 
Barrett,  exhibited  against  him  and  others 
in  tbe  circuit  court  of  Focah«>ntascounty : 
This  respondent,  saving  and  reserving  to 
himself  tbe  beaeHt  of  all  proper  exceptions 
to  said  bill,  for  answer  thereto  says  that 
it  is  true  that  he  and  his  co-defendants 
Samuel  C.  Tardy  and  SamuelC.  Tardy,  Jr., 
on  the  8th  day  of  April,  1887,  were  seised 
and  possessed  in  fee  of  a  tract  of  land  con- 
taining 4,711  acres,  lying  in  the  county  of 
Pocahontas,  and  that  the  same  was  con- 
voyed to  them  by  the  deed  from  A.  L.  Buul- 
ware.  receiver,  etc.,  a  copy  of  which  is  filed 


with  said  bill,  marked  'Exbiblt  A.'  Re- 
spondent denies  tbe  allegation  of  said  bill 
that  on  the  said  8tta  day  of  April,  1887,  be, 
on  his  own  account,  or  for  hlmseltand  his 
said  co-owners,  entered  Into  n^^tiations 
with  the  plaintiff  for  the  sale  to  blm  of 
2,500  acres  of  said  land,  or  that  on  that 
day,  on  bis  own  account,  or  for  bimaelf 
and  for  bis  co-owners,  he  entered  Into  any 
agreement  with  the  said  plaintiff  for  the 
sale  of  any  part  of  said  tract  of  4,711  acres 
of  land  at  any  price  per  acre  or  in  sross. 
Respondent  further  denies  that  he  at  any 
time  after  the  said  8th  day  of  April,  1887, 
furnished  the  said  plaintiff  with  a  plat  of 
said  land  showing  the  said  2,500  acres,  or 
designated  the  part  of  said  land  which 
would  go  to  make  up  said  2,500  acres,  or 
thatanylineof  said  land  was  agresd  apon 
between  them  to  designate  any  certain 
part  thereof  which  respondent  was  willing 
to  sell.  Respondent,  further  answering, 
denies  that  heand  his  said  co-owners  were 
ever  required  by  the  said  plaintiff  to  pot 
said  alleged  verbal  contract  into  writ- 
ing. On  the  contrary  thereof,  respondent 
says  that  all  that  was  ever  said  by  tbe 
said  plaintiff  on  the  subject  was  a  request 
by  him  contained  in  a  letter  of  date  May 
11, 1887,  in  this  language:  'I  do  not  want 
an  option,  but  simply  write  me  that  yoa 
will  sell  to  me  at  $1.^  per  aero,  if  I  come 
before  sold,  and  that  you  will  bold  it  open 
16  days  for  me.'  (Said  letter  is  berewith 
filed  as  a  part  of  this  exbiblt,  marked  'A.') 
Respondent  admits  that  be  wrote  and 
signed  the  letter  exhibited  with  tbe  plaln- 
tlR's  bill  marked  'Exbiblt  D,'  In  which  be 
proposed  for  himself  and  bis  co-owners  to 
sell  2,500  acres  of  timbered  land  oft  of  said 
tract  of  4,711  acres,  at  91.25  per  acre,  if  paid 
within  15  days,  but  no  body  of  said  land 
bad  then  been  or  was  thereafter  designat- 
ed as  said  2,500  acres.  When  respondent 
went  on  said  land  with  plaintiff  and  oth- 
ers on  the  6th  day  of  June,  1887,  he  said  to 
the  plaintiff  that  any  sale  he  would  make 
would  have  to  embrace  lots  8, 9, 10, and  11, 
but  no  part  of  lots  6  and  7  was  specially 
designated,  and  no  line  through  them 
agreed  upon.  Respondent,  further  answer- 
ing, denies  that  the  said  plaintiff  on  the 
7th  day  of  June,  1887,  accepted  the  said 
proposition  contained  In  Exhibit  D.  and 
was  then  or  on  the 8th  or  9th  day  of  June, 
1887.  ready  to  pay  and  offered  to  pay  to 
respondent  and  his  said  co-owners,  or  ei- 
ther of  them,  the  purchase  money  for  the 
said  2,500  acres  of  land,  pursuant  to  the 
terms  of  said  alleged  contract  of  sale.  On 
the  contrary  thereof,  said  plaintiff  made 
no  tender  of  any  money  on  account  of  said 
alleged  contract,  but  respondent  said  to 
him.  If  he  would  tender  tbe  money  In  cash 
mentioned  in  said  conditional  offer  con- 
tained in  Exhibit  D,  that  he  and  bis  co- 
owners  would  make  to  said  plaintifl  a 
good  and  sufficient  deed  before  taking  pos- 
session of  tbe  money,  and  that  the  plain- 
tiff In  tbe  mean  time  might  deposit  the 
money  in  any  hand  be  sa  w  fit.  From  what 
the  respondent  had  learned  from  the  plain- 
tiff and  other  sources,  be  was  satisfied 
that  the  said  plaintiff  was  a  mere  adven- 
turer, without  tbe  pecuniary  ability  to  buy 
said  land  and  pay  for  It;  but,  after  the 
said  alleged  acceptance  of  such  conditional 
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offer  by  the  said  plaintiff,  to-wit,  on  the 
10th  day  of  June,l^,reapoadeiit  told  him 
if  he  wonld  tender  him  the  money  he 
wunid,  together  with  his  co-owners,  con- 
vey said  land  as  atoresaid.  It  Is  true  that 
on  the  10th  day  of  Jane,  1887,  respondent 
sold  to  the  defendant  D.  W.  Hile,  acting 
for  himself  and  Anthony  Hile  and  Eli 
Bloom,  2,514  acres  of  said  4,711-acre  tract, 
at  f2.26  per  acre,  as  shown  by  Exhibit  E.  of 
the  said  Dill;  but  respondent  denies  that 
any  negotiations  for  said  sale  were  com- 
menced with  said  Hile  on  the  8th  day  of 
June,  1887.  as  alleged  in  said  bill,  or  that 
any  neKotlatlons  for  the  said  sale,  or  any 
such  sale,  was  made  nntil  the  said  10th 
day  of  Jnne,  1887;  and  he  also  denies  that 
any  contract  made  by  him  with  said  Hile 
was  the  reason  why  he  and  his  co-owners 
did  not  sell  to  the  plaintiff.  Respondent 
alleges  that  the  said  plaintiff  was  a  mere 
adventurer,  and  unable  at  any  time  dur- 
ing the  pending  negotiations  to  complete 
said  purchase  by  the  payment  of  the  mon- 
ey therein  conditionally  provided  lor.  Re- 
spondent denies  that  he  has  been  guilty  of 
liny  fraud  or  unfair  dealings  in  the  matter, 
bnt  is  satisfled  that  the  said  plaintiff, 
throughout  the  transaction, did  not  actin 
good  faith,  but  was  guilty  of  deceit,  and 
by  trickery  attempted  to  get  title  to  said 
land.  And,  having  fully  answered,  re- 
spondent prays  that  said  bill  may  be  dis- 
missed, and  that  the  costs  be  awarded 
him.    Wm.  M.  McAllibteb." 

A  Iarg;e  mass  of  testimony  was  taken, 
and  the  case  was  decided  on  the  19th  day 
of  June,  1889.  The  court  below  was  of 
opinion  that  the  plaintiff  was  entitled 
to  relief,  and  that  the  defendants  D.  W. 
Hile,  Anthony  Hile,  and  Eli  Bloom  were 
purchasers  with  notice  of  the  prior  equity 
of  the  plaintiff;  that  they  held  the  land 
subject  to  the  claim  of  the  plaintiff;  and 
that  the  sale  by  McAllister  to  them  at  the 
advanced  price  was  a  sale  for  the  benefit 
of  the  plaintiff;  and  it  was  therefore  de- 
creed he  should  recover  uf  the  defendants 
the  sum  of  f  2,600.  with  Interest,  that  being 
the  excess  of  the  sale  made  to  D.  W.  Hile, 
Anthony  Hile,  and  Eli  Bloom  over  the  sale 
made  by  the  plaintiff.  The  defendants 
were  given  60  days  to  pay  the  sum  decreed 
against  them,  and,  in  case  of  default  at 
tbe  end  of  that  time,  the  land  was  decreed 
to  be  sold  by  a  commissioner  of  the  court. 
This  court  reversed  this  final  decree  of  the 
circuit  court,  upon  the  ground  that  the 
said  Hlles  and  Bloom  were  proceeded 
against  as  non-residents,  and  no  personal 
decree  could  be  taken  against  them,  and 
that  such  decree  should  have  been  against 
McAllister  and  the  two  Tardysonly;  and, 
farther,  #hat  the  land  itself  could  not  have 
been  subjected  to  sale,  so  far  as  the  inter- 
est of  Walker,  who  had  purchased  one- 
fourth  of  it,  was  concerned,  because  be 
had  not  been  made  a  party.  The  case  was 
sent  back  to  the  circuit  court  of  Pocahon- 
tas county,  with  histructions  to  proceed  as 
indicated  ta  the  opinion,  and  farther  in 
accordance  with  the  principles  and  prac- 
tice governing  courts  ol  equity.  When 
the  case  went  back,  McAllister  and  the 
two  Tardys,  (the  suit  having  been  dis- 
missed as  to  the  other  two  non-resident 
defendantB)  tendered  a  plea,  as  follows: 


'  And  the  said  defendants  W.  M.  McAllis- 
ter. Samuel  C.  Tardy,  and  Sa  muel  C.  Tardy, 
Jr.,  for  plea  in  this  behalf,  come  and  say 
that  they  are  in  no  wise  bound  by  the  al- 
leged contract  filed  wltbtheplaintlfl's  bill, 
bearing  date  on  the  2Sth  day  of  May,  1887, 
because  they  say  that  said  alleged  con- 
tract is  in  contravention  of  the  statute  of 
frauds  and  perjuries,  and  that  under  and 
by  virtue  of  the  said  alleged  contract  no 
parol  proof  can  lawfully  be  heard  In  sup- 
port of  the  demand  of  the  said  plaintiff; 
and  this  they  are  ready  to  verffy." 

As  appears  by  the  final  decree,  which  is 
now  before  us  for  review,  tbe  plaintiff  ob- 
jected to  the  filing  of  this  plea,  and  the 
chancellor  sustained  the  objection,  and  re- 
jected the  plea,  and  then  proceeded  to 
render  a  personal  decree  against  W.  M. 
McAllister.  Samuel  C.  Tardy, Sr., and  Sam- 
uel C.  Tardy,  Jr.,  in  favor  of  tbe  plaintiff, 
tor  tbe  sum  of  93,500,  with  interest  thereon 
from  tbe  Ist  day  of  July,  1887,  subject  to 
a  credit  of  f  182.05,  on  account  of  costs  re- 
covered by  defendants  against  plaintiff  in 
this  court  on  appeal  as  aforesaid.  McAl- 
lister and  the  Tardys  have  appealed  from 
this  final  decree,  and  we  are  now  to  deter- 
mine tbe  rights  of  the  parties  on  this 
appeal. 

It  Is  objected  upon  tbe  part  of  tbe  ap- 
pellee that  the  plea  tendered,  having  been 
rejected,  is  no  part  of  the  record,  and  can- 
not be  considered  by  this  court,  because, 
as  it  is  alleged,  it  was  not  made  part  of 
the  record  by  any  order  of  the  court,  or 
by  any  execution  of  tbe  defendants,  or  by 
any  Indorsement  of  the  clerk.  This  view,  I 
think,  is  erroneous,  and  I  think  tbe  error 
originates  in  confounding  tbe  practice  In 
a  court  of  chancery  with  that  at  common 
law.  I  have  always  understood  the  prac- 
tice to  be  as  decided  in  Craig  v.  Sebreil,  9 
Grat.  181.  that,  where  any  pleading  or 
deposition  is  referred  to  in  the  decree,  it 
is  thereby  made  a  part  of  the  record.  If 
this  wen  not  so,  there  wonld  be  no  meth- 
od known  to  the  chancery  practice  where- 
by a  plea  which  has  been  rejected  by  the 
court  could  become  tbe  subject  of  review 
in  the  court  of  appeals,  since  correct  chan- 
cery practice  does  not  permit  a  bill  of  ex- 
ception to  be  taken  except  on  trial  of  an 
issue  out  of  chancery.  Even  in  that  case  a 
bill  of  exceptions  is  not  permitted  by  the 
English  practice.  Daniel  Ch.  Pr.  1119.  In 
the  case  of  Ex  parte  Story,  12  Pet.  889, 
it  was  decided  that  **  a  bill  of  exceptions  is 
altogether  unknown  In  chancery  prac- 
tice," and  a  mandamva  to  compel  the  cir- 
cuit court  to  sign  such  a  bill  was  refused. 
In  our  own  Code,  it  is  provided  in  section 
9,  c.  181:  "  In  the  trial  of  a  case  at  law.  In 
which  a  writ  of  error  or  anpenedeas  lies 
to  the  court  of  appeals,  a  party  may  ex- 
cept to  any  opinion  of  the  court,  and  ten- 
der a  bin  of  exceptions,  which  fit  the  truth 
of  the  case  be  fairly  stated  therein)  the 
judge  shall  sign,  and  it  shall  be  a  part  of 
the  record  of  thecase."  It  will  beobserred 
that  not  a  word  is  here  said  about  a  bill 
of  exceptions  in  a  suit  in  chancery,  and  for 
the  obvious  reason  tbatthechaneery  prac- 
tice does  not  require  a  bill  of  excentions.  All 
that  is  necessary  is  for  the  answer  or  oth- 
er pleading  to  be  referred  to  in  some  order 
or  decree  of  tbe  court,  as  having  come 
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under  thejadicial  coKnlsance  of  the  cban- 
cellor.  Wo  are  told  by  Mr.  Daniel  "  that. 
In  stating  deeds  or  other  written  Instrn- 
ments  in  a  bill,  It  is  naaal  to  refer  to  the 
Instrumentitself  insomesach  words  as  the 
following;,  viz.,  'as  by  the  said  indenture, 
when  produced,  will  appear.'  The  effect  of 
snch  a  reference  is  to  make  the  whole  doc- 
ument referred  to  part  of  the  record." 
The  true  rule  which  excludes  pleadings  or 
depositions  from  the  record  is  laid  down 
by  this  court  in  Hllleary  v.  Thompson, 
11  W.  Va.  113:  "AfHdsvits  and  depositions 
not  r^erred  to  in  any  decree  or  order  in  a 
chancery  suit  are  no  part  of  the  record. " 
So,  also,  Judice  Haymono  says,  in  Kable 
V.Mitchell,  9  W.  Va.  492:  "There  are  a 
number  of  affidavits  and  depositions  ac- 
companying the  record,  which  are  no  part 
of  the  record,  as  they  are  not  referred  to 
In  any  decree  or  order  entered  in  the 
cause. " 

Without  multiplying  authorities,  I  take 
this  to  be  the  true  rule  in  chancery :  that 
where  a  plea  or  answer  is  referred  to  in 
a  decree  or  order  as  having  come  nnder 
the  cognizance  of  the  court,  either  for  the 
purpose  ol  filing  or  rejecting  it,  it  does 
thereby  become  part  of  the  record,  and  no 
further  action,  by  way  of  exception  or 
otherwise,  is  necessary  upon  the  part  of 
the  defendant  to  enable  him  to  prosecute 
an  appeal  upon  the  rejection  of  bis  plea  or 
answer.  It  is  true,  as  cited  by  counsel, 
that  there  is  to  be  found  in  the  case  of 
Rutfner  v  Hewitt,  14  W.  Va.  744,  a  dictnm 
to  the  contrary.  But  it  will  be  observed 
that  nothing  is  said  of  the  point  in  the 
syllabns,  and  we  must  regard  it  therefore 
as  au  inadvertence,  arising  from  a  failure 
on  the  part  of  the  ]ndge  who  delivered 
the  opinion  to  discriminate  between  the 
practice  at  law  and  In  chancery.  For- 
tonately  we  have  a  case  tn  our  own  court 
exactly  in  point.  In  Stephens  v.  Brown,  24 
W.  Va.  234,  the  question  arose  upon  the 
refusal  of  the  lower  court  to  permit  an  an- 
swer to  be  filed,  and  it  was  contended  by 
the  appellees  that  the  answer  was  no  part 
of  the  record.  To  this  position  this  court 
replied  as  follows:  "It  is  here  insisted 
that  the  answer  is  no  part  of  the  record. 
If  it  is  not,  I  know  of  no  way  in  which  it 
can  be  made  a  part  of  the  reconl,  except 
by  spreading  it  at  length  on  the  chancery 
order-book,  as  a  bill  of  exceptions  is  un 
known  in  chancery  practice.  The  order 
shows  that  the  defendants  tendered  their 
answer,  to  the  filing  ol  which  the  plaintiffs 
objected,  and  the  court  sustained  the  ob- 
jection, and  refused  to  permit  the  answer 
to  be  filed.  The  rlerk  certifiea  that  the 
foregoing  answer  was  the 'one  tendered 
and  refused.  It  Is  as  thoroughly  identi- 
fied as  an  exhibit  or  as  depositions  are  in 
any  chancery  record.  The  answerisclear- 
ly  a  part  of  the  record. " 

The  next  question  to  be  considered  is.  Is 
the  plea  sufiident  in  substance,  or  Is  It  in 
that  regard  fatally  detective?  It  will  be 
observed  that,  as  there  can  be  neither  de- 
murrer nor  special  replication  to  a  plea  in 
chancery,  the  rules  are  more  strict  in  re- 
gard to  the  necessary  averments  which 
should  be  embodied  In  the  plea.  Thus  in 
a  ptea  of  purchase  (or  valuable  considera- 
tion, without  notice,  it  is  not  sufilcient 


merely  to  state  that  the  defendant  Is  ancb 
a  purchaser.    He  must  state  in   the   plea 
that  the  person  from  whom  he  pnrcbaaed 
had,  or  pretended  to  have,  a  right  to  con- 
vey; that  there  was  a  proper  conveyance; 
that  a  valuable  consideration  was  paid: 
and  that  the  defendant  had  no  notice  of 
the  claim  of  the  plaintiff.    Daniel,  Ch.  Pr. 
611,  612.    Moreover,  if  the  defendant  In  bis 
answer     should     have    admitted      facts 
amounting  to  notlno,  bis  subsequent  plea 
would     have     to   be   overruled.    Id.  611. 
Tried  by  these  tests,  it  will  be  seen   that 
the  plea  we  are  now  considering  is  not  a 
good  defense  to  the  plaintiff's  bill.    Look- 
ing at  tbe  allegations  of  the  bill,  the  claim 
for  relief  does  not  rest  exclusively  on  tbe 
contract  of  the  25th  of  May.  18S7,  but  It 
charges  that  this  contract  was   supple- 
mented     by      subsequent     transactions, 
whereby  the  effect  of  tbe  statute  of  frauds 
was  avoided.    Tbe  plea  should  by  aver- 
ment have  negatived  any  such  subsequent 
transactions.    Otherwise,  If  this  were  a 
good  plea,  tbe  plaintiff  would  have  been 
enabled  to  take  issue  upon  it,  and  tbe  de- 
cision of  such  issue  would  be  conclusive  of 
the    case.    I   think,    therefore,  that    tbe 
court  below  did  not  err  in  rejecting  tbiH 
plea.    Daniel.  Ch.  Pr.  609,  610.  613.    But. 
in  point  of  fact,  tbe  wbolelssue  attempted 
to  be  raised  by  the   plea  was  res  Judt- 
ca.tn  under  tbe   former   decision   of    this 
court.    By  examining  tbe  opinion  in  con- 
nection with  the  syllabus  of  the  former 
appeal,  it  will  be  found  that  it  Is  there  de- 
cided that  the  defendants  had  waived  the 
defense  of   the   statute  of  frauds.    "The 
whole  body  of  agreement,"  says  Judge 
Brannon  in  delivering  that  opinion,  "ex- 
cept In  that  respect,  is  admitted."    More- 
over,  in   the  syllabus    the    court   says: 
"  When  an  answer  admits  an  agreement 
for  the. sale  of  land  as  alleged  In  the  bill, 
though  it   be   oral,  the  defendant  must 
plead  the  statute  of  frauds  and  perjuries, 
or  the   answer   must   claim    its   benefit; 
otherwise  he  Is  held  to  have  admitted   the 
agreement,  and  renounced  the  statute's 
benefit.    If  tbe   answer   denies  generally 
the  making  of  snch  agreement  as  that  al- 
leged In  tbe  bill,  tbe  plaintiff  must  prove 
an  agreement  valid  nnderttaestatute;  but 
if  the  answer  admits  an  agreement,  snb- 
stantially  the  same  as  that  alleged  in  tbe 
bill,  and  differing  from  the  agreement  al- 
leged in  the  bill  In  points  not  essential,  the 
answer  is  treated  as  admitting  the  agree- 
ment, and,  unless  the  defense   under  the 
statute  is  made  by  plea  or  answer,  tbe 
statute  vrlil  not  avail  tbe  defendant."  And 
tbe  facts  were  found  and  decided  to  be  as 
tbuB  stated  in  tbe  syllabus,  vis.,  (jhat  tbe 
defendants   had    substantially   admitted 
the  agreement  by  their  answer,  and  had 
thus   waived  the  defense  of   the  statute 
of  frauds.    This  being  true,  tbe  question 
arises,  when  tbe  case  goes  back  to  the  cir- 
cuit court  for  no  other  purpose  than  to 
carry  out  the  mandate  of  this  court,  can 
the  defendants  so  amend  their  pleadings 
as  to  take  advantage  of  a  defense  which 
they  bad  formerly  waived?    I  think  not. 
Having  waived  the  defense  once.  It  is  too 
late  to  avail  themselves  of  it   after  the 
case  has  come  back  from  tbe  court  of  ap- 
peals.   In  the  case  of  Lanier  v.  Cocke,  6 
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Munf.  580,  It  was  held  that,  after  the  court 
of  appeals  had  passed  upon  a  case,  and 
remanded  the  cause  for  a  new  trial  upon 
the  general  Issue,  a  demurrer  to  the  decla- 
ration should  not  be  entertained  in  the 
court  below.  In  Deneufville's  Ailm'r  v. 
Travis'  Adni'r,  6  Grat.  28,  upon  an  appeal 
from  a  final  decree  made  upon  a  report  of 
a  commissioner,  to  which  there  were  vari- 
ous exceptions,  and  the  appellate  court 
decided  it  was  error  not  to  sustain  one  of 
the  appellant's  exceptions,  and  the  decree 
was  reversed,  and  the  cause  remanded  for 
the  necessary  inquiries  to  be  made  in  rela- 
tion to  the  subject  of  that  exception,  it 
was  held  that  the  decree  concluded  all 
other  questions,  and  no  other  inquiries 
could  be  gone  Into.  It  is  quite  clear,  there- 
fore, that,  even  if  this  plea  had  been  a 
good  plea  In  all  respects  to  the  plaintiff's 
bill,  the  defendants  should  not  have  been 
permitted  to  withdraw  their  waiver  of 
the  staute  of  frauds,  and  make  up  a  new 
issue.  In  their  brief  counsel  for  appellants 
have  asslsned  as  error  that  the  plaintiff 
was  permitted  to  dismiss  his  bill  as  to  the 
non-resident  defendants;  but  I  am  of  opin- 
ion that  as  the  resident  defendants  bad  in 
ho  manner  indicated  any  desire  for  any  re- 
lief as  against  their  co-defendants,  and  as 
the  plaintiff  had  elected  to  take  no  decree 
against  them,  there  was  no  error  in  per- 
mitting him  to  dismiss  them  from  the  suit. 
For  these  reasons  the  decree  of  the  circuit 
court  of  Pocahontas  county  is  affirmed. 

E.NOMBB    and   Brannon,    JJ.,    concur. 
Holt,  J.,  absant. 


Chbibtt's  Adm'r  v.  Chesapeake  &  O. 
Ky.  Co. 

(Supreme  Court  of  Atmeal*  of  West  Vhrglmia. 
March  14,  1891.) 

Imjubt  to  Emplotb  on  Tkacx— 810NAI.8. 
The  law  as  to  the  duty  of  rln^ng  bell  or 
aonndlng  whistle  as  laid  down  in  Bploer  y.  Bail- 
way  Co.,  ante,  fi58,  applied. 
(SyUobtM  by  the  Cou/rt.) 

Error  to  circuit  court,  Kanawha  coun- 
ty. 

W.  E.  CbUtOB,  for  plaintiff  In  error.  J. 
E.  CbOtoB  and  Simma  &  EdsIow,  for  de- 
fendant in  error. 

Holt,  J.  Traspass  on  the  case  in  the 
circuit  court  of  Kanawha  county,  brought 
under  the  statute  (chapter  103,  Code  W. 
Va.)  by  the  administrator  of  John  W. 
Christy  against  the  Chesapeake  &  Ohio 
Railway  Company,  for  causing  Christy's 
death.  In  the  first  trial  the  Jury  brought 
in  a  verdict  tor  f  :!,500  damages.  This  ver- 
dict the  court,  on  motion  of  the  defend- 
ant, set  aside.  On  the  second  trial  the 
court,  on  motion  of  defendant,  excluded 
from  the  Jury  all  the  evidence  of  plaintiff ; 
whereupon  the  Jury  returned  a  verdict 
for  defendant  of  not  guilty.  This  the 
plaintiff  moved  to  set  aside;  the  court 
overruled  the  motion;  plaintiff  excepted, 
the  court  certifying  all  the  facts  proved. 
Plaintiff  also  excepted  to  the  ruling  of  the 
court  setting  aside  verdict  on  first  trial, 
certifjring  the  facts  proved;  so  that  the 
evidence  produced  on  both  trials  is  In  the 


record.  On  the  first  trial  the  facts  proved 
wereas  follows:  On  17th  September,  18S8, 
the  deceased,  John  W.  Christy,  was  in  the 
employment  of  the  Chesapeake  &  Ohio  Rail- 
way Company,  as  a  section  hand,  his  duty 
being  to  beat  up  rock  and  stone  along  the 
track  for  ballast.  On  the  day  aforesaid, 
early  in  tbemorniAg,it  heingfoggy,he  was 
at  his  work  near  Scott's  depot,  in  Cabell 
county,  near  a  switch  leading  down  to- 
wards the  depot.  Christy  was  hard  of 
hearing,  but  could  generally  hear  the 
whistle  and  the  bell,  while  standing  be- 
tween the  track  and  the  switch  he  was 
asked  by  a  fellow-workman  whether  he 
heard  the  train  coming,  and  he  replied 
that  he  did.  Very  soon  the  east-bound 
fast  passenger  train  came  In  sight,  run- 
ning at  the  rate  of  about  So  miles  per  hour, 
to  be  seen  for  about  300  feet.  It  did  not 
slacken  its  speed,  and  when  the  train  was 
within  about  60  or  70  feet  of  Christy  he 
stepped  up  one  step  backward  onto  the 
main  track,  with  bis  face  turned  away 
from  the  coming  train.  A  fellow-workman 
halloed,  "Look  out  for  the  train!"  but  as 
he  turned  to  make  a  spring  the  train 
struck  and  killed  hira  instantly.  Six  hun- 
dred feet  west  of  Scott's  depot,  and  300  feet 
west  of  Christy,  there  was  a  railway  cross- 
ing used  by  the  public,  with  the  signal  put 
up  by  the  company,  "Railroad  Crossing; 
Look  Out  for  the  Locomotive."  Whether 
the  bell  was  rung  or  whistle  sounded  by 
the  engineer  or  fireman  at  the  distance 
of  at  least  (iO  rods  from  the  crossing,  and 
kept  ringing  or  whistling  for  a  time  sufli- 
cient  to  give  due  notice  of  the  approach  of 
such  train  before  such  crossing  was 
reached,  (section  61,  c.  64,  Code.)  is  not 
certified  as  a  fact,  but  the  conflicting  evi- 
dence on  this  point  is  given.  The  engineer 
and  fireman  testified  that  the  whistle  was 
sounded  for  the  depot,  and  the  bell  was 
rung  for  the  crossing  at  a  distance  of  more 
than  60  rods  from  the  crossing,  and  was 
kept  ringing  until  thecrosslng  was  passed. 
One  of  plaintiff's  witnesses  says  he 
thought  he  heard  the  whistle  blow  for  the 
depot,  and  that  he  heard  the  bell  ringing 
about  or  near  the  depot,  and  that  he 
could  not  tell  where  it  was.  Two  other 
witnesses  for  plaintiff  testified  that  they 
did  not  hear  the  bell  ring  or  the  whistle 
blow,  and  if  such  whistle  or  blowing  had 
occured,  they  would  have  heard  it.  The 
court  below,  which  heard  the  testimony, 
seems  to  havebeen  of  opinion  that  the  bell 
was  rung  and  the  whistle  sounded.  In 
Spicer  V.  Railway  Co.,  ante,  553,  (decided 
by  this  court,  Dec.  13, 1890,)  It  was  held 
that "  a  person  using  a  railroad  track  as  a 
footpath  for  his  own  convenience,  else- 
where than  at  a  lawful  crossing,  and  in- 
juried  by  a  train  while  so  doing,  cannot 
recover  damages  of  the  railroad  company, 
unless  It  be  guilty  of  wanton  or  gross  neg- 
ligence;" and  that  "the  statute  (section 
61,  c.  54,  Code  1S87)  requiring  a  bell  to  be 
rung  or  a  whistle  to  be  blown  at  crossings 
is  designed  for  those  crossing  the  track 
at  such  crossings,  not  for  those  using  the 
track  elsewhere  for  their  convenience  as  a 
footpath."  In  thiscase  the  plaintiff,  Spicer, 
was  in  the  employ  of  the  company. 
The  train  was  moving  at  the  rate  of  ?*■ 
miles  an  hour,— 60  feet  per  second.    Wh 
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coald  be  done  by  any  one  on  the  train  to 
save  the  unfortunate  man,  who  stepped 
on  the  track  when  the  train  was  only  60 
or  70  feet — one  and  2-5  seconds — away? 
The  verdict  was  properly  set  aside,  and  a 
new  trial  awarded. 

In  the  mean  time  the  plaintiff's  adminis- 
trator died,  and  the  anlt  was  revived  in 
the  name  of  the  present  plaintiff,  John  F. 
Hubbard,  administrator  de  bonis  non,  and 
on  the25tbMarch,  1890,  the  ca«e  was  again 
tried  before  a  jury,  and,  after  plaintiff  had 
introduced  all  bis  evidence  and  rested  bis 
case,  the  defendant  moved  the  court  to 
exclude  from  the  Jury  the  evidence  of 
plaintiff.  The  court  sustained  the  mo- 
tion, excluded  the  evidence,  and  the  Jury 
found  for  the  defendant.  Plaintiff  then 
moved  the  court  to  set  aside  the  verdict, 
and  Krant  him  a  new  trial,  but  the  court 
refused,  and  plaintiff  excepted ;  and  the 
bill  of  exceptions,  containing  all  the  facts 
proved.  Is  made  part  of  the  record.  I  can- 
not more  briefly  give  the  difference  In  facts 
proved  ou  the  second  trial  from  facts 
proved  on  tbefirat  trial  than  to  give  them 
in  full  here  on  the  second  trial,  and  I  do 
this  by  taklugthe  orderly  statement  made 
by  plaintiff's  counsel  in  their  brief.  On 
September  17,  1888,  decedent,  John  W. 
Christy,  was  a  section  hand  in  the  employ 
of  the  defendant  company  on  their  rail- 
road 1,245  feet  cast  of  their  depot  called 
"Scott."  His  duty  was  to  assist  in  at- 
tending to  the  track ;  to  break  up  rock 
to  be  used  for  ballast  on  the  track,  the 
rock  being  placed  on  the  side  of  the  main 
line.  The  train  was  due  at  Scott  depot 
at  6:21  in  the  morning:  came  to  Christy  at 
« :26,  being  5  minutes  late.  West  of  Christy 
815 feet  is  a  public  road  crossing  the  track, 
called  "Hanley's  Crossing,"  with  the  sign 
up  "Railroad  Crossing;  Look  Oat  for  the 
Locomotive."  On  the  morning  named, 
—a  foggy  one, — Christy  being  on  the 
ground  early  before  the  boss  of  the  section, 
the  through  passenger  train,  called  "the 
fast  line, "  came  east  at  the  rate  of  85  or 
40  miles  an  hour,  on  a  grade  going  down 
83  feet  to  the  mile.  No  hell  or  whistle  wcui 
Bounded  between  Scott  depot  and  the 
place  where  Christy  was  at  work.  The 
train  did  not  slacken  speed  until  after  It 
bad  passed  Christy.  He  was  standing  at 
his  work  for  defendant  near  the  danger 
line,  if  not  on  it.  When  the  train  reached 
the  crossing,  Christy  stepped  on  the  track, 
his  face  towards  the  east,  away  from  the 
coming  train.  He  was  hard  of  hearing, 
butcouldhave  beard  bell  orwhistlesoand- 
ed  at  the  crosHing.  The  train  struck  Chris- 
ty at  full  speed,  killing  bim  on  the  spot. 
The  rumbling  noise  of  the  coming  train 
was  heard  by  others  who  were  at  or  near 
the  crossing.  The  train  could  have  been 
seen  by  Christy  at  a  distance  of  600  or  900 
feet,  if  he  had  looked,  and  the  train  could 
have  been  stopped  within  the  distance  of 
600  feet.  He  was  from  46  to  50  years  old, 
and  was  earning  one  dollar  per  day. 
Christy  stepped  onto  the  track  with  his 
face  turned  away  from  the  coming  train 
when  it  was  within  five  seconds — 300  feet 
—of  him.  There  can  be  no  two  opinlnns 
that  the  direct  and  immediate  cause  of  his 
death  was  bis  own  fault  or  negligence. 
The  whistle  was   sounded   and    the   bell 


rung  in  passing  the  depot,  415  yards 
away,  if  not  at  the  crossing;  and  the 
rumbling  of  the  coming  train  was  beard 
by  others,  and,  according  to  tbe  case  of 
Spicer  V.  Hallway  Co.,  cited  above.  It  was 
not  duty  of  the  company  to  ring  or  blow 
at  tbe  crossing  for  Christy's  benefit,  wbo 
was  not  tbere,  but  got  on  the  track  at  an- 
other place.  And  again,  it  is  the  opinion 
of  a  majority  of  the  court  that  he  was  tbe 
fellow-servant  of  the  cngineerand  fireman, 
upon  whom  the  statate  imposes  tbe  duty 
of  ringing  tbe  bell  or  sounding  tbe  whistle 
at  the  crossing.  It  may  have  been  due 
in  part  to  Christy's  deafness,  bat,  if  so, 
that  was  his  misfortune,  and  not  tbe 
company's  fault. 

From  these  facta— and  I  have  given 
them  as  plaintiff's  counsel  claim  and 
state  them  to  have  been  on  the  second 
trial — I  hardly  think  there  la  room  for 
different  minds  to  draw  different  condn- 
sious,  nnder  the  case  of  Spicer  v.  Railway 
Co.,  above.  The  motion  to  exclude  In  ita 
new  and  special  sense  is  either  intended 
to  obviate  the  want  of  power  In  oar  coort 
to  compel  a  nonsnit,  or  is  a  roandaboat 
equivalent  of  a  motion  tor  theeoartto 
instruct  the  Jury  for  one  or  the  other  de* 
fendant  in  this  case.  If  in  tended  for  the 
first,  tbe  court  ought  to  intimate,  accord- 
ing to  oar  practice,  that  it  Is  a  proper  case 
for  a  nonsuit;  but  if  plaintiff  Insiatson  the 
evidence  going  to  the  Jury,  then  tbe  Judge 
may  instruct  against  bim.  If  intended  to 
be  an  instruction  to  the  Jary  to  find  fur  tbe 
one  or  the  other,  that  is  a  different  thing, 
and  quite  different  from  a  demurrer  to  evi- 
dence, which.  If  not  as  old  aa  Jury  trial  it- 
self, was  a  well-eBtablished  incident  and 
concomitant  when  the  right  of  trial  by 
Jury  was  deemed  important  enough  to  be 
fundamentally  prescribed  for  most  state 
courts,  as  well  as  for  federal  courts.  Tbe 
trial  by  Jury,  like  all  living  things,  is  an- 
dergoing  slow  bat  constant  change.  Nev- 
ertheless, in  ita  moat  essential  features,  it 
must  stUl  be  dear  to  tbe  American  people. 
If  not,  why,  aa  in  oar  own  caae,  do  they 
atringeutly  inaiat  upon  .  keeping  sure  and 
ateadfaat  the  constitutional  guaranty? 
On  this  point  we  here  cite  a  few  out  of 
very  many  cases .  Jones  v.  Railroad  Co., 
(1888,)  128  n.  S.  443,  9  Sup.  Ct.  Rep.  118; 
Kane  v.  Railway  Co.,  128  D.  S.  91,  9  Sap. 
Ct.  Rep.  16;  Drakely  v.  Gregg,  8  Wall. 
242;  Hickman  v.  Jones,  9  Wall.  197;  Bar- 
ney V.  Schmelder,  Id.  248;  Mangam  v. 
Brooklyn,  38  N.  Y.  455;  Pfau  v.  Reynolds, 
63  III.  212;  Railroad  Co.  v.  Von  Steln- 
b org,  17  Mich.  99;  Stephens  v.  Brooks,  i 
Bush,  137;  Way  v.  Railroad  Co.,  35  Iowa, 
685;  Hill  V.  Canfleld,  56  Pa.  St.  454;  Bail- 
road  Co.  V.  Bibb,  37  Ala.  699. 

Practical  covcnience  to  end  litigation: 
To  aay  nothing  about  the  constitutional 
guaranty,  where  it  is  a  question  of  nat- 
ural inference  to  be  drawn  from  facts  and 
circumstances,  the  balancing  of  ancli  con- 
flicting Inferences,  Or  qnalltylng  one  wttli 
the  other,  or  passing  upon  tbe  credibility 
of  witnesses  or  tbe  weight  of  evidence,  but 
regarding  it  as  a  matter  of  practical  con- 
venience and  a  mode  of  appeal,  what  limit 
is  there  tu  the  litigation  of  the  same  case? 

Fairness  and  impartiality:  And,  as  a 
matter  of  ffllmess,  tbe  advantage  is  all  on 
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case  finally  and  irretrievably,  wblle  tbe 
mover  takes  no  risk  except  that  of  having 
tils  case  tried  over  again,  or  of  the  case 
going  on  as  though  his  motion  had  not 
been  made,  or.  If  he  sees  fit,  right  of  ap- 
peal when  It  is  overruled.  The  motion  to 
exclude,  as  an  indirect  proceeding  in  Ilea 
of  a  motion  to  Instruct  the  Jury  to  find  for 
the  plaintiff  or  defendant,  as  the  case  may 
be,  has  its  proper  place  and  function ;  bat 
It  shonld  not  in  many  cases  be  permitted 
to  supersede  a  demurrer  to  evidence,  as 
regulated  by  our  practice,  in  which  we 
consider  the  evidence  according  to  certain 
rules.  But  we  are  of  opinion  that  in  this 
case  there  is  no  evidence  tending  to  show 
any  liability  of  defendant,  under  oar  deds- 
ion  In  Spicerv.  Railway  Ck>.,  above;  that 
the  evidence  of  plaintiff,  althoogh  compe- 
tent, does  not  of  Itself  conduce  In  any  de- 
gree to  the  proof  of  defendant's  liability 
for  the  death  of  J.  W.  Christy ;  and  there- 
fore we  affirm  the  Judgment  of  tbe  court 
below. 

LvcAB,  P.,  and  Enolisb  and  Branmon, 
JJ.,  concur. 

CUBTW  ▼.  BOBLAND  et  ml, 

{Suvnme  Court  of  Avpecd*  of  Wett  Vlnrolnkk 
Mirolil4,  1881.) 

Tiz-BAur— PuBOBAsa  ar  Owxbb'b  Assmt— Titls. 

1.  Apnrchase  of  land  at  s  delingaent  sale  by 
the  agent  or  attorney  of  the  owner,  In  whom  he 
had  confided,  and  whose  daty  It  was  to  pur- 
chase In  said  land  for  the  owner,  operates  only 
as  a  payment  of  the  taxes,  and  sncn  porohaser 
acqafres  no  rights,  as  against  the  owner  of  the 
land,  by  neglecting  his  duty  to  the  owner,  and 
buying  the  same  for  himself. 

2.  In  a  snit  bronght  to  enforoe  a  Jadgment 
Hen  against  a  tract  of  land,  a  party  wlio  pre- 
sents a  petition,  and  is  made  defendant,  claiming 
an  equitable  title  to  a  portion  of  the  land  by  rea- 
son of  his  purchase  thereof  a^  a  sale  made  by  tiie 
sherill  fbr  non-payment  of  taxes,  stating  tliat  he 
has  not  yet  obtained  a  deed  therefor,  will  not  be 
protected  by  the  last  danse  of  section  25  of  chap- 
ter 180  of  the  Aets  of  1888,  as  to  Irregalarlttes 
and  defective  peifonnanoe  of  the  duties  by  the 
sheriff  with  reference  to  said  sale,  to  the  same 
extent  as  he  would  if  he  had  obtained  a  deed  for 
said  land  before  he  became  a  party  to  said  liti- 
gation. 

(SyUalnu  Im  the  Court.) 

Appeal  and  supersedeas  from  circuit 
court,  Pleasants  county. 

J.  B.  Jackson,  for  appellant.  Aag.  M. 
Campbell  and  Jobaaon  &  Hutebtnaon,  for 
appellees. 

Enousb,  J.  This  waa  a  salt  in  equity, 
brought  in  tbe  circuit  coart  of  Pleasants 
county  by  William  F.  Curtis,  Jr.,  against 
Charles  Borland  and  others  for  the  par- 
pose  of  enforcing  a  Judgment  lien  for  9100, 
with  interest  from  the  12th  day  of  April, 
1886,  and  f  1.60  costs,  against  190  acres  of 
land  situated  in  said  county,  owned  by 
said  Charles  Borland.  The  plaintiff  al- 
leged in  bis  bill  that  L.  N.  Tavener  bad  a 
lien  on  160  acres  of  said  land  by  reason  of 
a  deed  of  trust  executed  by  said  Borland 
to  George  Loomis,  trustee,  dated  tbe  22d 
day  of  Aagost,  1884,  to  secure  two  nego- 
tiable notes,—  one  for  f400,  and  the  otber 


tbe  Virginia  Petroleum  Company,  dated 
Jane  27, 1873,  a  certified  copy  of  which  Is 
exhibited  with  said  bill,  was  described 
as  two  tracts,— one  containing  160  acres, 
and  the  other  40  acres ;  that  there  were 
other  liens  on  said  lands,  which  he  is  un- 
able to  ascertain;  and  he  prays  a  reference 
to  a  commissioner  to  ascertain  and  report 
the  lands  owned  by  the  defendant  Borland 
and  tbeliens  thereon,  with  their  priorities; 
and  praying  that  the  said  40  acres  of  land 
might  be  decreed  to  be  sold  to  enforce  the 
payment  of  the  plaintiff's  lien  and  the 
other  liens  against  said  land,  and  thecosts 
of  the  salt,  and  for  general  relief.  On  the 
IStb  day  of  October,  1886,  an  account  was 
directed  to  be  taken  by  one  of  tbe  commis- 
sioners of  the  court  to  ascertain  and  re- 
port the  amount  of  real  estate  owned  by 
the  defendant  Borland,  tbe  liens  existing 
against  tbe  same,  and  thdr  priorities, 
whether  said  lands  would  rent  for  suffi- 
cient In  five  years  to  pay  off  and  dis- 
charge tbe  liens  thereon,  with  costs  of 
salt,  etc.  On  the  14th  day  of  March,  1887, 
J.  L.  Knight,  commissioner,  returned  his 
report,  wherein  he  states  that,  after  giv- 
ing the  notice  required  by  said  decree  and 
notice  to  lienholders,  be  proceeded  to  take 
said  account,  and  found  that  the  said 
Charles  Borland,  at  the  date  of  tbe  rendi- 
tion of  plaintiff's  Judgment,  to-wit,  on  tbe 
12th  day  of  April,  1886,  was  the  owner 
in  fee  of  two  tracts  of  land  containing  160 
and  40  acres,  respectively,  situate  on  the 
waters  of  Bull  creek,  in  Pleasants  county. 
That  the  said  two  tracts  of  land  were 
charged  as  a  whole,  and  entered  on  tbe 
land-books  of  Pleasants  county  in  the 
name  of  Charles  Borland  as  100  acres. 
That  liens  existing  againstsaid  land  at  tbe 
date  of  said  r^erence  are  placed  by  him  in 
order  of  priority  as  follows:  (1)  A  deed 
of  trust,  executed  by  said  Charles  Borland 
on  the  160-acre  tract  aforesaid  to  Oeorge 
Loorats,  trustee,  dated  the  22d  day  of 
August,  1884,  and  recorded,  to  secure  two 
negotiable  notes  bearing  even  date  with 
said  deed,— one  for  f4U0,  payable  at  the 
Citiiens'  National  Bank  of  Parkersburg, 
and  due  in  one  year  with  interest  from 
date;  the  other  for  $422.25,  with  interest, 
payable  in  two  years  after  date,  at  said 
national  bank, — both  of  said  notes  be- 
ing payable  to  the  order  of  Ellia  J.  Hesht. 
(2)  A  Judgment,  rendered  by  J.T.  Barron, 
a  Justice  of  the  peace  of  said  county,  in 
favor  of  the  plaintiff.  William  Curtis,  Jr., 
for  the  sum  of  f  100,  with  intereflt  from  tbe 
27th  day  of  January,  1886,  (uid  f  1.60  costs, 
which  Judgment  was  docketed,  and  a  lien 
on  all  the  real  estate  of  Charles  Borland, 
and  was  second  in  point  of  priority.  (8)  A 
judgment  in  favor  of  Joseph  Bookman 
against  the  said  Charles  Borland,  dated 
81st  of  January,  1887,  for  the  sum  of 
f  11.10,  with  Interest  from  dateot  Judgment, 
and  f  2.26  costs.  Said  commissioner  also 
reported  that  said  George  Loomis,  trustee 
In  the  deed  of  trast  aforesaid,  had  since 
the  entering  of  the  order  of  reference  ad- 
vertised and  sold  tbe  160-acre  tract  of  land 
under  said  trust,  and  that  L.  N.  Tavener 
became  the  purchaser  thereof  for  $760,  and 
tbat  said  trustee  had  executed  a  deed  to 
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said  L.  N.  Tavener  for  said  150-acre  tract 
of  land,  dated  tbe  lOtb  day  of  December, 
1886,  and  it  had  been  recorded,  and  tbat 
the  price  for  which  said  150  acres  was  soid 
was  insafflcieat  to  pay  oti  and  discharge 
the  amount  of  the  two  notes  which  said 
trast  was  given  to  secure,  by  reason  of 
which  ail  subsequent  liens  against  said 
150-acre  tract  were  extinguished.  Said 
commissioner  further  reported  tbat  tbe 
BBid  190  acres,  composed  of  the  150  and  40 
acres,  was  sold  by  the  sheriff  ol  said  coun- 
ty at  a  delinquent  liuid  sale  on  tbe  21st 
day  of  January.  1886,  (but  it  is  shown  by 
the  report  of  the  sheriff,  which  was  filed 
by  agreement,  to  have  been  on  tbe  11  tb 
day  of  January,  1886,)  for  tbe  taxes  due 
thereon  fur  tbe  year  1884,  at  which  sale 
Robert  Patterson  becauae  the  purchaser ; 
tbat  tbe  time  has  expired  in  which  said 
tracts  of  land  could  have  been  redeemed, 
but  that  he  was  informed  and  believes 
that  the  said  160-acre  tract  had  been  re- 
deemed, in  support  of  which  he  filed  the 
petition  of  K.  Patterson,  which  was  filed 
before  him  on  the  2d  ol  February,  1887. 
Said  commissioner  also  reports  tbat  said 
R.  Fa  tterson  filed  with  him  the  sheriff's 
receipt  for  tbe  purchase  ol  said  land, 
which  receipt  is  made  an  exhibit  with  said 
report,  from  which  receipt  it  appears  that 
the  quantity  of  land  sold  was  190  acres, 
and  tbat  Robert  Patterson  was  tbe  pur- 
chaser, and  the  amount  of  purchase  money 
paid  was  $.S1.89. 

In  tbe  petition  of  said  Robert  Patterson 
filed,  and  which  is  made  an  exhibit  with 
said  report,  be  claims  that  he  purchased 
of  D.  W.  Reynolds,  sheriff  of  Pleasants 
eount.T,  W.  Va.,  190  acres  of  delinquent 
land  situate  in  said  county  on  tbe  waters 
of  Bull  creek,  which  liad  been  returned  de- 
linquent In  tbe  name  of  Charles  Borland 
for  the  year  1884,  said  sale  of  delinquent 
lands  being  made  by  said  sheriff  on  the 
lltb  day  of  January.  1886,  and  that  L.  N. 
Tavener  had  redeemed  l50  acres,  part 
thereof,  from  him,  but  tbat  the  remaining 
40  acres  had  not  been  redeemed ;  and  peti- 
tioner claimed  the  right  to  the  legal  title 
thereof,  and  he  prayed  that  the  legal  title 
to  said  40  acres  might  bedecreedbim ;  and 
on  bis  motion  he  was  made  a  party  de- 
fendant in  said  suit,  and  leave  was  grunted 
said  Charles  Borland  to  file  a  cross-blli  in 
said  suit,  which  was  accordingly  done.  In 
said  cross-bill  the  said  Borland  sets  forth 
the  fact  that  the  plaintiff  had  filed  the  bill 
in  this  cause  to  enfoi-ce  bis  judgment  lien 
against  both  of  said  tracts,  and  tbe  filing 
of  said  petition  by  Robert  Patterson,  re- 
citing the  facts  set  forth  therein  and  relied 
upon,  and  charged  that  said  190  acres 
of  land  was  Improperly  assessed  and 
charged  against  him,  and  was  illegally 
sold,  and  no  legal  and  proper  return  had 
been  made.  That  said  report  was  not 
made  in  3U  days  from  and  after  tbe  day  ol 
sale,  as  required  by  law.  That  said  land 
was  sold  as  an  entire  tract,  whereas  be 
did  not  own  an  entire  tract  of  190  acres 
of  land ;  and  that  all  tbe  proceedings  in 
regard  to  said  sale  were  Illegal  and  void ; 
and  further,  that  said  Patterson  at  and 
before  said  sale  represented  that  be  was 
buying  the  said  land,  and  did  in  fact  buy 
the  same,  for  him  (the  said  Borland)  and 


on  his  account,  and  as  his  agent  and  at- 
torney in  that  behalf;  and  that  be  tuld 
the  clerk  of  tbecounty  court  of  said  cuuuty 
(John  Li.  Knight)  that  he  was  bnylng  in 
said  land  for  said  Borland ;  and  that  in 
purchasing  said  land  he  did  so  as  tbe 
agent  and  attorney  ot  him,  the  said  Bor- 
land ;  and  that  he  confided  In  said  Patter- 
son tomakesaid  purcbaseforhim,and  not 
defraud  him  by  setting  up  a  claim  ol  title 
to  said  land  nnder  said  purchase.  That 
on  the  14th  day  of  March  he  caused  a  ten- 
der to  be  made  to  said  Patterson  of  915  in 
gold  for  the  purpose  of  redeeming  said 
40  acres,  and  for  his  trouble  in  and  about 
tbe  purchase  of  the  same  lor  him,  but  that 
said  Patterson  refused  to  accept  said 
money,  and  now  insists  on  having  a  deed 
made  to  him  absolutely,  in  disregard  of 
bis  duty  and  the  rights  of  him,  the  said 
Borland ;  and  be  prayed  that  said  Patter- 
son might  be  enjoined  from  procuring  a 
deed  for  said  40  acres  ot  land,  and  that 
said  tax-sale  might  be  decreed  void,  and 
set  aside. 

The  defendant  Patterson  answered  said 
cross-bill,  putting  in  issue  all  of  its  mate- 
rial allegations.  On  the  first  Monday  in 
February,  1889,  tbe  plaintiff,  William  F. 
Curtis,  filed  an  amended  bill,  reciting  tbe 
allegations  contained  in  his  original  bill, 
and  by  way  of  amendment  the  sale  by 
George  Loomls,  trustee,  ot  said  150  acres, 
leaving  the  40  acres,  npon  which  he  must 
rely  for  the  payment  of  bis  Judgment, 
charging  that  be,  defendant  R.  Patterson, 
was  tbe  agent  and  attorney  of  said  Cbarles 
Borland:  and  in  his  employ,  at  a  sale  ot 
delinquent  lands  made  by  said  sheriR  of 
Pleasants  county  on  tbe  lltb  day  of  Jan- 
uary, 1886,  purchased  both  ot  said  tracts 
of  land  in  his  own  name  and  for  his  own 
use,  and  had  procured  a  deed  to  be  made 
to  him  since  the  Institution  ot  this  suit, 
and  since  the  filing  ot  his  petition  therein, 
and  since  the  filing  ot  said  cross-bill  by 
said  Borland  for  said  40-acre  tract  ot  land ; 
and  also  charging  that  said  purchase  of 
said  lands  by  the  said  R.  Patterson  in  bis 
own  name  and  tor  his  benefit  was  fraud- 
ulent and  void, and  tbatthedeed  obtained 
under  and  by  virtue  of  said  purchase  was 
a  fraud  upon  plaintiff's  rights,  and  should 
be  set  aside,  and  held  for  naught.  That 
said  R.  Patterson  well  knew  the  facts  set 
out  in  said  cross-bill  filed  in  this  suit  by 
Charles  Borland  at  the  time  he  made  said 
purchase.  Ho  refers  to  the  all^ations 
contained  in  said  cross-bill,  and  asks  tbat 
he  may  have  the  benefit  ot  the  evidence 
taken  in  this  snitthereunder,  and  that  said 
purchase  made  by  said  Patterson,  and 
the  deed  made  thereunder,  may  be  set 
aside  and  annulled,  and  his  Judgment  Uen» 
may  be  enforced  against  said  40  acres  of 
land,  and  that  general  relief  may  be 
granted  him.  The  defendant  R.  Patter- 
son demurred  to  the  snbstitutud  and 
amended  bills  ol  W.  T.  Curtis,  Jr.,  (the 
plaintiff,)  first,  because  there  wasno  prayer 
in  said  bin  that  L.  N.  Tavener  or  the  said 
George  Loomls,  trustee,  be  made  defend- 
ants to  said  bill,  or  that  they  were  served 
with  process  in  said  salt,  or  that  either  ot 
them  answered  the  bill,  althongh  the  biU 
of  Complaint  shows  that  they  were  inter- 
ested parties  to  said  suit,  and  becaose 
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defendant  Patterson  also  filed  several  ex- 
ceptions to  the  report  of  CommlBsloner 
Koigbt,  and  filed  an  answer  to  the  plain- 
tiff's amended  bill,  putting  in  issue  the 
material  allegatloDS  thereof,  and  chars- 
ing  as  affirmative  matter  that  on  the  11th 
day  of  January,  1886,  D.  W.  Heynolds,  then 
sherltt  of  Pleasants  county,  sold  the  190 
acres  of  land  before  mentioned  forthe  non- 

fiayment  of  taxes  thereon  for  the  year 
8$^,  and  that  be  became  the  purchaser  at 
said  sale  for  the  sum  of  $-31.84,  as  shown 
by  the  receipt  of  said  sheriff,  which  he  ex- 
hibited. That  said  W.  T.  Curtis.  Jr.,  and 
Charles  Borland  both  knew  that  he  had 
made  said  purchase,  and  said  Borland 
"was  notified  on  two  oucaslons  to  redeem 
said  land  before  the  13tb  day  of  Janu- 
ary, 188r,  the  date  on  which  the  year  ex- 
pired in  which  said  190  acres  of  land  could 
be  redeemed,  but  that  neither  of  them 
made  any  effort  to  redeem  the  said  land 
until  after  said  year  had  expired,  (except 
as  to  the  employment  of  Aug.  M.  Camp- 
bell and  S.  S.  Knowles,  attorneys,  to  look 
after  this  matter.)  That  in  the  month  of 
December,  1886,  L.  N.  Tavener  redeemed 
for  Charles  norland  150  acres  of  said  190 
acres,  for  the  purpose  of  protecting  the 
title  to  that  part  of  said  land  to  Charles 
Borland,  said  Borland  not  being  able  to 
do  so,  l)eing  wholly  insol  vent ;  and,  George 
Loomis  having  sold  said  IM  acres  of  land 
under  the  trust-deed  after  the  institution 
of  this  suit  by  the  plaintiff,  it  was  the 
duty  of  the  plaintiff  to  proceed  in  this  cause 
against  the  whole  190  acres,  and  not  as 
tbeplalntitf  is  now  attempting  to  do  by 
his  amended  bill.  That  on  the  27th  day  of 
January,  1887,  he  had  the  county  surveyor 
to  survey  and  plat  said  40-acr8  tract  as 
well  as  said  150-acre  tract,  and  to  return 
a  report  thereof  as  required  by  law,  and 
the  cleric  executed  to  him  a  deed  for  snid 
40-acre  traot,  which  facts  be  set  up  in  his 
petition  filed  with  said  commissioner; 
and  that  plaintlS  was  fully  aware  that 
said  15&-acre  tract  had  been  wholly  sac- 
rificed by  the  sale  made  by  said  trustee 
without  the  order  of  the  court ;  and  that, 
if  said  Loomis  and  Tavener  bad  been  ro- 
quired  by  plaintiff  to  answer  said  original 
bUl,  and  shown  themselves  entitled  to 
a  decree  for  the  sale  of  said  150  acres  of 
land,  it  would  have  sold  for  more  than 
would  have  paid  off  and  satisfied  said 
trust  debt  and  the  Judgment  of  piaintifl 
and  costs.  That  plaintiff's  remedy  is  to 
require  said  Tavener  and  Loomis,  trustee, 
to  answer  said  bill,  and  to  ask  the  court 
to  set  aside  the  sale  so  made  by  said  trus- 
tee, Loomis,  and  to  ask  that  said  150  acres 
be  decreed  to  be  sold  to  pay  said  debt, 
when  said  report  is  duly  authenticated. 
That  the  plalntiB  has  no  right  to  call  in 
question  the  right  of  defendant  to  said  40 
acres  of  land  until  he  has  pursued  his 
remedy  against  the  said  150-acre  tract  so 
redeemed  for  Charles  Borland,  and  so  ille- 
gally sold  by  said  Loomis,  trustee,  and 
purchased  by  said  Tavener.  That  said 
Elixa  J.  Hesht  should  be  made  a  defend- 
ant In  this  suit,  and  an  order  of  reference 
should  be  made  in  the  cause,  or  the  origi- 
nal report  made  in  the  cause  should  be 


filed  by  him  as  copies  of  his  original  bill. 
(It  seema  that  a  portion  of  the  original 
papers  were  lost  for  a  time,  but  they  were 
subsequently  found  and  appear  in  the  rec- 
ord.) The  defendant  further  alleges  and 
charges  that  the  parties  aforesaid  are  in 
contempt  of  court,  and  prosecuting  defend- 
ant unlawfully  and  contrary  to  equity 
and  fair  dealing  in  this :  that  the  plaintiH, 
having  brought  his  suit  in  September, 
1886,  bad  process  duly  served  on  thedefend- 
ant,  a  decree  entered  and  confirmed,  the 
cause  set  for  bearing,  and  beard  and  re- 
ferred to  a  commissioner,  but  before  the 
commissioner  made  and  filed  Ma  report 
said  Loomis,  trustee,  advertised  and  sold 
said  laO-acre  tract  of  land  to  the  other 
defendant,  L.  N.  Tavener,  for  9700  or  f  750, 
without  any  order  of  court  in  which  the 
right  to  sell  said  land  and  distribute  pro- 
ceeds had  been  reported  on  which  was 
to  be  reported  on,  this  being  known  to 
them  at  the  time  of  the  sale  made  by  said 
trustee,  and  the  piaintifl  failed  to  protect 
himself  from  such  fraudulent  sale  by  call- 
ing the  attention  of  the  court  to  the  con- 
tempt aforesaid,  and  having  said  sale  set 
aside;  and  said  defendantclaims  the  right 
to  call  attention  to  these  facts,  and  asks 
that  the  plaintiff  be  required  to  proceed 
under  his  original  bill;  that  the  court  will 
set  aside  the  sale  of  said  150-acre  tract 
made  by  said  trustee,  Loomis,  and  that 
it  may  be  sold  under  a  decree  of  the  court 
to  satisfy  said  trust  debt  and  the  plain- 
tiff's Judgment,  which  are  proper  liens 
thereon;  and  that  the  cause  be  recom- 
mitted to  said  commissioner.  Knight,  to 
make  a  report  of  the  matters  referred  to 
him  by  decree  in  the  original  cause,  ur  to 
make  an  authenticated  copy  of  the  origi- 
nal report,  (If  properly  made;)  and  that 
the  defendants  Charles  Borland,  L.  N. 
Tavener,  George  Loomis,  trustee,  and  the 
plaintiff,  William  T.  Curtis,  Jr.,  be  required 
to  answer  the  allegations  and  charges 
therein  set  up  in  the  affirmative  matters 
in  said  answer  under  oath  as  defendant 
therein;  that  the  sale  made  by  said  trustee 
of  said  150  acres  of  land  may  be  set  aside 
and  held  for  naught;  and  that  L.  N.  Tav- 
ener be  required  to  reconvey  said  150  acres 
of  land  to  said  trustee,  without  warranty; 
and  that  the  court  will  decree  that  the 
deed  to  defendant  conveying  said373j  acrea 
of  land  aforesaid  is  a  valid  deed,  etc. 

Quite  a  number  of  depositions  were 
taken  by  tlie  plaintiff  and  defendant  in  the 
cause,  and  on  the  10th  of  June,  1890,  a  de- 
cree was  rendered  therein,  in  which  it  was 
held  that  the  plidntiB  and  the  plaintiff  in 
the  cross-bill  were  entitled  to  the  relief 
prayed  for.  dismissing  the  bill  as  to  L.  N. 
Tavener,  Eliza  J.  Hesht,  and  George 
Loomis,  trustee,  and  holding  that  the  sale 
of  said  land  made  by  the  sheriff  at  the  tax> 
sale  on  the  11th  day  of  January,  1886,  was 
not  returned  to  the  clerk's  office  within 
the  time  required  by  law,  and  that  said 
sale  and  the  deed  made  in  pursuance  there- 
of were  not  valid,  and  that  the  said  Sob- 
er t  Patterson  occupied  such  a  confidential 
relation  to  the  owner,  Charles  Borland,  as 
would  render  it  improper  to  maintain  said 
sale  against  said  owner,  and  set  aside  the 
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deed  made  by  Bald  clerk  to  satd  Patterson, 
orerniled  the  exceptions  of  said  Patterson 
to  said  supplied  report,  and  confirmed  the 
original  report,  ascertained  the  Hens  and 
ttielr  priorities,  gave  costs  to  Charles  Bor- 
land upon  said  cross-bill,  and  directed 
that,  unless  said  liens  and  costs  be  paid  in 
SO  days  from  the  rising  of  the  court,  a  spe- 
cial commissioner  therein  appointed  should 
advertise  and  sell  said  46-<u;re  tract  of 
land  at  the  place  and  upon  the  terms 
therein  prescribed  after  giving  bond  in  the 
penalty  of  fl,00(X{  and  from  this  decree 
this  appeal  was  obtained  by  the  defend- 
ant Patterson. 

The  first  question  to  be  met  and  consid- 
ered in  this  case  is  whether  said  Robert 
Patterson  was  entitled  to  be  made  a  party 
defendant  In  this  suit?  Do  the  pleadings 
and  tacts  disclosed  in  the  cause  dow  that 
he  has  such  Interest  In  the  subject-matter 
of  the  suit  as  would  authorise  him  to  ask 
for  and  obtain  theatUnnative  relief  prayed 
for  in  bis  answer  to  the  amended  bill? 
The  solution  of  this  question  depends  en- 
tirely opon  whether  by  reason  of  the  sale 
of  lands  made  by  D.  W.  Reynolds,  sheriff 
of  Pleasants  county,  on  the  11th  day  of 
January,  1SS6,  for  the  non-payment  of 
taxes  thereon  for  the  years  1883  and  1884, 
said  Robert  Patterson  acquired  any  title 
to  the  190  acres  of  land  then  offered  for 
sale  by  said  sheriff  as  the  property  of 
Charles  Borland.  In  the  petition  filed  by 
the  said  Robert  Patterson  In  the  cause, 
praying  that  he  may  be  made  defendant,  he 
relies  for  his  locaa  standi  In  the  case  upon 
the  alleged  fact  that  at  the  sale  of  said 
190-acre  tract  of  land  by  said  sheriff  on  the 
11th  day  of  January,  1886,  he  became  the 

Surchaser  thereof,  and  that,  although  L. 
.  Tavener  bad  redeemed  150  acres, — a 
part  thereof, — he  was  entitled  to  a  deed 
for  the  remaining  40  acres,  to  which  he 
then  claimed  an  equitable  title,  and  exhib- 
ited said  sheriff's  certificate  and  receipt  for 
the  purchase  money  for  said  190-acre  tract 
of  land.  Charles  Borland,  in  the  cross-bill 
filed  by  him,  charges  that  said  190  acres  of 
land  were  illegally  sold,  and  no  legal  and 
proper  return  was  made,  as  shown  by  the 
face  of  the  record  and  proceedings  on  file 
in  the  county  court  of  Pleasants  county; 
that  said  return  was  not  made  within  80 
days  from  and  after  the  day  of  sale,  as  re- 
quired by  law ;  and  that  said  land  was 
sold  as  an  entire  tract.  It  appears  from 
the  return  of  said  sales  made  by  the  sheriff 
of  Pleasants  county  and  his  affidavit  ap- 
pended thereto  that  both  the  lands  sold 
to  individuals  and  those  sold  to  the  state 
were  sold  on  the  11th  day  of  February, 

1886.  Said  sheriff's  affidavit  appears  to 
have  been  made  on  that  day,  and  the  clerk 
certifies  that  the  above  list  of  delinquent 
sales  was  returned  to  the  clerk's  office  by 
the  sheriff  on  the  11th  day  of  February, 

1887,  which  was  not  within  80  days  after 
the  completion  of  such  sale,  as  required  by 
section  14  of  chapter  180  of  the  Acts  of  1882. 
In  the  case  of  Jackson  v.  Kittle,  recently 
decided  by  this  court,  and  reported  ante, 
485,  it  appeared  that  the  affidavit  which  the 
statute  required  the  sheriff  to  append  to 
bis  return  of  sales  of  delinquent  lands  was 
Dot  In  conformity  with  the  statute,  which 
sale  was  made  on  the  27th  day  of  Novem- 


ber, 1887,  and  it  was  held  in  the  second 
section  of  the  syllabus  that  "the  law  re- 
quires the  sheriff  to  append  to  his  return 
of  sales  of  dellnqaent  lands  a  prescribed 
affidavit.  If  he  omit  to  do  so,  or  omit 
from  such  affidavit  a  material  or  substan- 
tial portion  of  It  as  so  prescribed,  the  clerk 
should  not  make  the  purchaser  a  deed; 
and,  it  the  objection  is  Interposed  before 
the  deed  is  made,  the  sale  should  be  set 
aside."  In  that  case  the  court  draws  a 
distinction  as  to  the  effect  of  omissions 
and  irregularities  in  the  proceedings  and 
returns  <if  such  sales  upon  a  party  holding 
the  equitable  title  acquired  by  a  purchase 
at  such  sale  and  one  who  had  already  ob- 
tained his  deed,  and  we  find  this  language 
in  the  opinion  of  the  court:  "Now,  the 
legislature  must  be  presumed  to  have 
known  the  law  when  they  passed  the  ca- 
ratlTe  act  of  1883,  which  we  are  now  con 
sldering,  (see  Acts  1882,  c.  180,  $26;)  and 
the  tact  that  they  expressly  limit  Its 
remedial  efficacy  to  the  period  after  the 
purchaser  shall  have  obtained  his  deed 
renders  it  certain  that  they  did  not  mean 
to  prevent  the  owner  from  availing  him- 
self of  these  errors  and  Irregularities  as 
against  the  equitable  title  of  tbe  pur- 
chaser before  his  deed  is  obtained.  •  *  • 
I  have  not  overlooked  the  very  compre- 
hensive clause  with  which  section  26,  c.  SI, 
of  tbe  Code,  concludes,  which  Is  as  fol- 
lows :  '  But  no  sale  or  deed  of  any  sucb' 
real  estate  under  the  provision  of  this 
chapter  shall  be  set  aside  or  In  any  man- 
ner affected  by  the  reason  of  the  failure  ol 
any  officer  mentioned  In  this  chapter  to 
do  or  perform  any  act  or  duty  herein  re- 
quired to  be  done  or  performed  by  him 
after  such  sale  is  made,  or  by  Illegal  or  de- 
fective performance  or  attempt  at  the  per- 
formance of  any  such  act  or  duty  after 
such  sale,  or  by  reason  of  the  conveyance 
by  the  deed  hereinbefore  mentioned  and 
prescribed  of  a  less  quantll?  of  real  estate 
than  that  mentioned  in  the  lists  of  sales 
made  out  and  returned  as  provided  In  the 
12th,  18tb.  and  14th  sections  of  this  chap- 
ter. If  tbe  real  estate  so  conveyed  by  such 
deeid  be  In  fact  the  same  which  was  sold  as 
delinquent.'  It  this  concluding  paragraph 
is  to  be  given  the  force  of  a  sweeping  In- 
demnity against  all  defects  in  the  retom 
of  the  officer  making  the  sale,  then  the  pre- 
ceding paragraph  which  I  have  quoted 
would  be  entirtdy  useless  or  repugnant. 
Such  a  construction  will  be  avoided  If  pos- 
sible. Conflict  and  repugnance  in  statutes 
should  always  be  avoided  by  construction 
If  possible.  Indeed,  a  statute  ought,  ap- 
on  the  whole,  to  be  so  construed  that,Iflt 
can  be  prevented,  no  clause,  sentence,  or 
word  should  be  superfluous,  void,  or  in- 
significant. "  In  the  case  nnder  conslderap 
tlon  the  defendant  Robert  Patterson  filed 
his  petition  on  the  14th  day  of  March,  1887, 
in  which  he  alleged  that  be  had  an  equi- 
table title  to  the  40  acres  of  land  'which 
had  not  been  redeemed,  and  had  a  right 
to  the  legal  title  to  the  same.  At  tnis 
time  he  was  made  a  party  defendant  in 
the  cause,  and  his  petition  was  treated  as 
an  answer  to  the  plain  tiff's  bill;  and  the 
deed  from  the  clerk  for  said  tract,  which 
surveyed  87K  acres,  was  not  made  to  him 
ontn  the  llth  day  of  June,  1887,  the  cross- 
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bill  of  Charles  Borland  having  been  filed 
on  tbe  9tb  day  o(  April,  1887,  in  wblcb  be 
charged  tbat  said  land  was  UleKslly  sold, 
and  uo  legal  or  proper  return  was  made, 
aa  shown  by  the  face  of  tbp  record  on  file 
In  tbe  clerk's  office  of  Pleasants  county; 
and  prayed  tbat  said  Robert  Patterson 
might  be  enjoined  and  restrained  from 
procuring  a  deed  for  said  40  acres,  ao  tbat 
tbe  deed  made  by  said  clerk  to  said  Pat- 
terson was  executed  subsequent  to  tbe  Ua 
meta.  It  is  Just  as  important  and  imper- 
ative tbat  the  list  and  certificate  of  oath 
attached  shall  be  returned  within  Su  days 
after  tbe  completion  of  such  sale  as  It  is 
tbat  tbe  proper  affidavit  should  be  made, 
tor  how  could  it  be  known  whether  tbe 

firoper  affidavit  had  been  made  or  not.  If 
t  iB  not  returned  to  the  office?  And  to 
show  that  the  leirislature  had  a  purpose 
In  requiring  its  return  it  is  provided  that 
tbe  clerk  shall  within  20  days  thereafter 
record  the  same  in  a  well-bound  book,  and 
transmit  the  original  to  the  auditor;  and 
it  is  further  provided  tbat  snch  aberilf 
may,  upon  the  petition  of  any  peraon  in- 
tereated,  be  compelled  by  znaaaamus  to 
make  out  and  return  such  list,  etc.  Par- 
ties interested  are  presumed  to  be  ac- 
quainted with  tbe  law  requiring  th<4  re- 
turn of  said  report  and  affidavit  within  SO 
days;  and.  if  no  such  return  is  made  with- 
in said  time  to  the  clerk's  office,  they 
might  well  presume  that  no  sale  had  been 
made,  and  thus  be  deprived  of  the  privi- 
lege of  redeeming  their  land  within  tbe 
time  prescrllM'd  by  law.  In  construing  the 
last  clause  of  said  section  25,  above 
quoted,  we  must  regard  it  as  applying  to 
cases  in  which  a  deed  already  made  by  a 
clerk  under  the  statute.  In  pursuance  of  a 
sale  made  by  the  sheriff  for  the  non-pay- 
ment of  taxes,  is  sought  to  be  impeached 
for  irregularities  in  the  proceedings  ante- 
rior to  such  conveyance,  and  not,  as  in 
this  case,  where  the  party  at  the  time  the 
litigation  commenced  was  only  claiming 
an  equitable  title. 

Again,  in  the  case  of  Williamson  v.  llns- 
sell,  reported  in  18  W.  Va.  613,  this  court 
held  in  tbe  fourth  section  of  tbe  syllabus 
tbat  "a  purchase  at  a  sale  of  laud  for  de- 
linquent taxes  by  one  whose  duty  it  was 
to  have  paid  the  taxes  operates  only  as  a 
payment  of  the  taxes,  and  the  purchaser 
can  acquire  no  rights  as  against  the 
owner  of  the  land  by  the  neglect  of  his 
duty  to  tbe  owner."  Charles  Borland, 
when  asked,  "State  if  you  had  any  ar- 
rangement with  Robert  Patterson  about 
the  purchase  of  said  lands  by  him  before 
the  purchase  thereof, "  answered, "  I  had ; " 
and  when  asked  what  those  arrange- 
ments were,  and  where  and  when  made, 
and  "all  you  know  about  it,"  answered. 
"Thi!  arrangement  was  made  at  St.  Ma- 
ry's a  few  days  before  the  sale.  Some 
time  before  that  I  had  consulted  Mr.  Pat- 
terson as  tn  the  validity  of  tax-titles.  He 
told  me  he  bad  no  doubt  but  what  the 
state  courts  would  sustain  tax-titles.  I 
bad  a  reason  for  desiring  a  tax-title  upon 
tbeae  lands.  I  therefore  got  Mr.  Fatter- 
son  to  attend  the  sale  and  bid  the  lands 
off.  My  contract  with  him  was  tbat  I 
would  allow  him  legal  interest  upon  tbe 
amount,  and  pay  him  five  dollars  as  an  at- 


torney fee:"  and  in  answer  to  another 
question  be  says :  "  I  relied  upon  bim  as 
an  agent,  tbe  position  tbe  contract  placed 
him  In. "  It  is  true  tbat  Robert  Patterson 
contradicts  bim,  but  admits  having  aeon- 
versation  with  bim,  in  which,  at  said  Bor- 
land's request,  he  agreed  to  buy  it  in.  not 
for  Borland,  but  for  himself,  and  tbat  Bor- 
land was  not  to  pay  him  any  fee  for  so 
doing;  and,  while  it  is  true  tbat  several 
witnesses  called  by  said  Patterson  stated 
tbat  said  Borland's  reputation  for  truth 
and  veracity  was  bad,  yet  D.  W.  Reyn- 
olds, the  sheriff  who  made  said  sale, 
when  asked;  "Do  you  know  for  wbom 
R.  Patterson  bought  in  a  tract  of  190  acres 
of  land  sold  in  the  name  of  Charles  Bor- 
land at  the  sale  made  by  you  as  sheriff  of 
Pleasantn  county  on  the  11th  day  of  Jan- 
uary, 1886?"  answered:  "I  would  not  be 
positive  as  to  that  he  bought  It  for  Judge 
Borland;  by  some  con  versation  I  had  that 
he  had  bought  or  was  buying  It  in  for 
Judge  Borland,  by  some  arrangement 
made  by  him ; "  and  in  answer  to  another 
qaestlon  be  says:  "I  am  not  positive 
whether  It  was  Mr.  Patterson  or  Knight 
told  me  tbat  be,  Mr.  Patterson,  was  buy- 
ing this  land  in  for  JudgeBorland  by  some 
arrangement  made  by  Judge  Borland 
with  Capt.  Patterson.  I  am  not  positive 
whether  it  was  before  or  after  tbe  sale. 
Tbe  conversation  was  In  my  presence." 
Then  J.  L.  Knight  states  that  he  was  pres- 
ent at  tbe  sale  on  tbelltb  day  of  January, 
1886,  and,  when  asked  why  be  did  not  bid 
in  said  tract  of  land,  answered :  "Robert 
Patterson  and  I  had  a  conversation  on 
the  morning  of  the  lltb  day  of  January, 
1886,  in  i^erence  to  buying  some  lands  In 
partnership,  and  in  that  conversation  be 
remarked  tbat  be  would  go  partners  with 
me  In  purchasing  any  lands  tbat  t  might 
purchase  except  tbe  Charles  Borland 
tract;  tbat  be  wanted  to  bid  in  tbat 
tract,  and  either  said  he  would  get  $6  for 
so  doing,  or  that  he  would  charge  95  for 
doing  It,  or  words  to  that  effect. "  Tlie 
evidence,  then,  of  tbe  sheriff,  D.  W.  Reyn- 
olds, and  J.  L.  Knight,  as  it  seems  to  me, 
confirms  the  statement  of  Borland  that 
said  Patterson  was  to  buy  it  In  for  him 
and  receive  five  dollars  for  so  doing,  tmd 
to  contradict  the  evidence  of  Patterson, 
who  states  that  he  made  no  agreement 
with  said  Borland  as  to  said  purchase;  for 
why  should  said  Patterson  tell  Knight 
that  he  would  get  five  dollars  or  tbat  he 
would  charge  five  dollars  for  bidding  la 
tbe  land  if  be  was  buying  It  in  for  him- 
self? 

In  tbe  notes  to  tbe  case  of  Blake  v. 
Howe,  16  Amer.  Dec.  684,  under  tbe  bead 
of  "  Who  may  purchase  at  tax-sale, "  we 
find  it  is  said  that  "it  is  a  universal  prin- 
ciple tbat  one  who  ought  to  pay  tbe  taxes 
on  property  cannot,  by  omitting  to  do 
so,  purchase  at  a  sale  of  the  property  for 
the  non-payment,  and  thereby  strengthen 
bis  title.  A  purchase  by  one  whose  duty 
it  was  to  pay  the  taxes  operates  as  pay- 
ment only.  He  can  derive  no  benefit  as 
against  a  third  party  by  tbe  neglect  of 
tbe  duty  be  owed  to  such  party."  In  tbe 
case  of  Coxe  v.  Wolcott,  27  Pa.  St.  164, 
tbat  "a  party  who  is  bound  by  agreement 
with  the  owner  of  tbe  land  to  pay  tbe 
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taxes  tor  wbicb  it  Is  sold  would  not  be 
permitted,  even  after  the  two  shears,  to  de- 
feat the  title  of  the  owner  by  purchasing 
It  back  at  the  price  of  a  redemption. "  In 
the  case  of  Oldhams  v.  Jones,  5  B.  Mon. 
467,  it  was  held  that  an  agent  appointed 
in  Kentucky  to  pay  taxes  on  the  lands  of 
non-residents,  who  suffered  the  same  to  be 
sold  for  a  small  price,  and  bought  it  him- 
self, purchased  in  trust  for  the  benefit  of 
the  owners.  In  the  case  of  Piatt  v.  St. 
Clair's  Heirs,  6  Ohio,  227,  it  was  held  that 
"  where  the  heir  is  bound  to  pay  the  taxes, 
and  suffers  them  to  accumulate,  and  the 
lands  to  be  sold,  becomes  himself  the  pur- 
chaser, and  has  them  conveyed  to  his 
guardian  or  to  another  in  trust,  the  es- 
tate, as  to  creditors  of  the  deceased, is  not 
-changed."  From  these  decisions  and  tbe 
facts  proven  in  the  case  we  conclude  tbat 
tbe  defendant  Patterson  by  bis  purchase 
«t  said  sale  acquired  no  title,  either  legal 
or  equitable,  to  said  tract  o(  land.  The 
demurrer  filed  by  the  defendant  Patterson 
was  properly  overruled. 

Section  37  of  chapter  125  of  theCode  pro- 
rides  tbat  "every  person  designated  in  the 
caption  of  such  bill  as  a  defendant  shall 
be  a  defendant  therein,  without  a  prayer 
that  he  made  such,  and  shall  be  required 
to  answer  the  bill  in  the  same  manner  and 
to  the  same  extent  as  if  he  were  therein 
called  upon  to  do  so."  The  cause  of  de- 
murrer assigned  was  that  there  was  no 
prayer  that  L.  N.  Tavener  and  George 
Loomls,  trustee,  be  made  defendants. 
They  were  however,  named  as  defend- 
ants in  the  caption,  and  this  complies  with 
the  requirements  of  the  statute.  The  ex- 
ceptions to.Commlssioner  Knight's  supple- 
mental report  were  properly  overruled. 
Said  exceptions  were  filed  to  tbe  supplied 
report,  and  do  not  apply  to  the  original 
report,  which  was  found  and  restored 
when  tbe  original  papers  were  found,  and 
there  was  no  exception  to  said  original  re- 
port. For  the  reasons  hereinbefore  stated, 
and  guided  by  tbe  law  which  is  applicable 
to  the  facts  proven  in  this  case,  ray  con- 
clusion is  that  the  decree  complained  of 
must  be  affirmed,  with  costs  and  damages 
to  the  appellee. 

Lucas,  P.,  and  Bbannon  and  Holt,  JJ., 
concur. 


Hall.  t.  Wilkinson. 


{Supreme  Court  of 

Haroh 


of  West  rirgrinto. 


EquiTT— Lost  Instbdmbnt— AsininBTRXTOB'B 

iCOMTBACn. 

1.  Equity  has  Jurisdiction  wherever  a  lost 
Instrument  is  to  be  set  up,  notwithstanding 
courts  of  law  now  exercise  Jurisdiction  in  the 
same  case. 

3.  In  such  a  case,  a  court  of  chancery,  hav- 
ing Jurisdiction  for  one  purpose,  will  adjudicate 
tbe  whole  merits  of  the  cause. 

8.  An  admtnistratrlz  entered  into  a  personal 
agreement,  whereby  she  bound  herself  to  sell  a 
portion  of  her  Intestate's  land  to  the  plaintiff  for 
a  valuable  coosideraUon,  which  by  said  agree- 
ment onder  seal  she  acknowledges  to  have  oeen 
paid  to  her,  and  possession  was  delivered  In  pur- 
suance of  the  agreement.  Subsequently  fInainR 
herself  unable  to  carry  out  said  lUegtu  agree- 
ment, she  assumes  to  take  the  land  oaok,  tud 


enters  into  possession  of  It,  and  promises  to  re- 
turn the  purchase  money.     Held,   there  is  no 
error  in  rendering  a  jiersotial  decree  against  her 
for  said  purdhasa  money,  with  interest 
(SyUabiw  Hy  tbe  CoMrt.) 

Appeal  and  aupersedeaa  from  circuit 
court.  Mason  county. 

R.  S.  &  C.  L.  Brown  and  Okey^  Johnaon, 
for  appellant.  Gudii  A  Qibbona,  R&nkta 
Wlleiy,  Jr.,  and  U.  E.  Hong,  for  appellee. 

Lucas,  P.  This  was  a  suit  In  chancery. 
Instituted  by  tbe  plaintiff,  Benjamin  Hall, 
against  Hannah  T. Wilkinson  "in  her  own 
right"  and  as  administratrix  of  William 
D.  Wilkinson,  deceased,  and  against  the 
heirs  of  said  Wilkinson,  and  E.  C.  Hopkins 
and  Thomas  T.  Hopkins,  In  the  circuit 
court  of  Mason  county.  The  bill  alleges 
tbat  on  the  12th  day  of  October,  1864,  the 
defendant  Thomas  T.  Hopkins  conveyed 
to  tbe  said  William  D.  Wilkinson  a  tract 
of  land  containing  130  acres,  3  roods,  and 
10  perches.  It  is  further  alleged  that  the 
sale  was  partly  on  a  credit,  and  that  there 
was  one  purchase-money  note,  which, 
after  being  credited  with  certain  payments 
made  by  W.  D.  Wilkinson,  was  assigrned 
by  said  Thomas  T.  Hopkins  to  the  defend- 
ant E.  C.  Hopkins.  The  original  amount 
of  this  note  Is  alleged  to  have  been  f  1,000, 
and  it  is  averred  that  the  assignee,  E.  C. 
Hopkins,  purchased  from  said  W.  D.  Wll- 
kluBon  a  lot  of  2%  acres  of  land  imme- 
diately adjoining  the  town  of  Graham 
Station,  and  also  a  lot  of  one-eighth  of  an 
acre  in  said  town,  making  in  all  2% 
acres  of  land,  for  which  It  is  alleged  E.  C. 
Hopkins  paid  by  crediting  the  price  upon 
the  f  1,000  note,  of  which  he  was  assignee; 
and  be  also,  AS  alleged,  took  a  title-bond 
from  said  W.  D.Wilkinson,  but  thatsaid  W. 
D.  Wilkinson,  being  cut  off  by  sudden  and 
accidental  death,  never  made  any  deed  for 
these  2%  acres  of  land.  It  is  alleged, 
however,  that  after  said  vV.  D.  Wilkin- 
son's death  E.  C.  Hopkins,  in  tbe  year 
1868,  brought  a  chancery  suit  to  obtain  a 
deed  from  the  heirs  at  law  of  said  Wilkin- 
son, which  was  pending  for  several  terms 
in  said  circuit  court  until  the  papers  were 
lost,  and  nothing  further  was  done  in  the 
case.  It  Is  further  averred  that  said  E.  C. 
Hopkins  assigned  to  the  plaintiff,  said 
Benjamin  Uall,  the  said  title-bond  for  the 
consideration  of  f  125  per  acre  for  the  2% 
acres  ot  land,  and  $50  for  the  one-half  acre 
lot,  which  title-bond  plalntifl  bad  in  bis 
possession  tor  a  year  or  t.wo,  but  which 
has  been  lost  or  destroyed,  and  cannot 
now  be  produced.  Plaintiff  further  al- 
leges tbat  after  this  91,000  note  bad  been 
credited  by  E.  C.  Hopkins  with  the  price 
of  the  2^  acres  of  land  said  E.  C.  Hop- 
kins assigned  It  to  the  plaintiff;  there  be- 
ing still  between  9200  and  fSOO  due  on  it. 
In  this  state  of  affairs  the  plaintiff  applied 
to  Hannah  T.  Wilkinson,  tbe  administra- 
trix of  her  late  husband,  for  payment  of 
tbe  balance  due  oi^  this  $1,000  note,  and 
she  In  settlement  agreed  to  sell  to  him  for 
said  balance,  amounting  to  f343,  a  lot  of 
2)j  acres  of  land,  a  part  of  tbe  original 
tract  aforesaid,  and  that  an  agreement 
between  the  plaintiff  and  said  Hannah  T. 
Wilkinson  was  entered  into  to  that  effect, 
which  is  exhibited  with  tbe  bill.    In  con- 
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iormity  to  said  agreement  plaintiff  avera 
that  he  surrendered  said  91,000  nnte  to 
Hannah  T.  Wilkinson,  and  he  prays  that 
she  may  be  required  to  produce  it,  and  file 
it  with  her  answer.  Plaintiff  alleges  fur- 
ther that  E.  C.  Hopkins,  on  the  21st  of 
February,  1868,  contracted  to  sell  to  him 
«ald  2^  acres  of  land  by  written  agree- 
ment, which  he  files  as  an  exhibit,  and  that 
be  has  paid  Hopkins  in  full.  He  alleges 
that  he  took  possession  of  the  2^  acres  and 
the  2£  acres,  and  held  the  same  untilJanua- 
ry.  1875.  when  he  agreed  to  surrender  pos- 
session thereof  to  thepersonal  representa- 
tlveand  heirs  of  said  W.  D.  Wilkinson,  If  said 
administratrix  would  return  to  him  the 
money  he  had  paid  out  tor  said  estate  on 
the  original  purchase  note  for  said  land, 
then  amounting  to  f  643;  and  accordingly 
she  sent  her  son  James  to  examine  the 
condition  of  the  land,  and,  being  satisfied 
with  his  report,  she  agreed  to  receive  it 
back,  and  return  tu  the  plaintiff  his  money 
out  of  the  estate  of  decedent,  and  posses- 
sion was  delivered  to  her,  and  she  and 
said  heirs  have  enjoyed  the  possession  of 
the  land  ever  since;  and  yet  she  has  not 
paid  one  cent,  but  refuses  to  return  to 
him  either  the  said  purchase  money  or  the 
said  note  of  91,000.  Plaintiff  claims  that 
as  assignee  of  said  f  1,000  note  he  Is  enti- 
tled to  have  the  same  returned  to  bim, 
and  said  entii-e  tract  of  land  subjected  to 
sale  to  satisfy  the  same.  The  prayer  of 
the  bill  is  that  plaintiff  may  have  Judg- 
ment against  the  estate  of  W.  D.  Wllkin- 
-son,  deceased,  for  the  said  sum  of  f643, 
with  lawful  lntei%Bt;  or  that  he  may  have 
a  deed  for  said  2K  acres  of  land,  and  the 
sum  of  fS43,  with  lawful  interest;  and,  in 
default  thereof,  that  the  whole  of  the  ISO 
acres,  3  roods,  and  16  poles  be  sold  to  pay 
the  balance  of  said  fl.OOO  of  purchase 
money  remaining  unpaid ;  and  for  general 
relief. 

There  is  exhibited  with  the  bill  an  exhib- 
it bearing  date  September  13, 1869,  signed 
-and  sealed  by  Hannah  T.  Wilkinson  and 
Benjamin  Hall.  Itis  very  inartiflclally  and 
Illiterately  drawn,  but  appears  to  be  an 
agreement  whereby  Hannah  T.  Wilkinson 
for  the  sum  of  $343  binds  herself  to  make 
him,  or  cahse  to  be  made,  a  good  and  suf- 
flclent  deed  for  2}i  acres  of  land  of  W.  D. 
Wilkinson,  deceased.  Nothing  is  said  in 
this  agreement  about  any  f  1,000  note,  but 
tbe  f34S  consideration  Is  described  as 
money  paid  for  H.  T.  Wilkinson  for  the 
purchase  money  for  tbe  said  land  bought 
i}y  W.  D.  Wilkinson,  deceased,  of  Thomas 
T.  Hopkins.  This  bill  was  demurred  to 
by  the  defendants,  but  the  demurrer  was 
overruled.  Thereupon  tbe  said  Hannah 
T.  Wilkinson,  In  hor  own  right  and  as  ad- 
ministratrix of  W.  D.  Wilkinson,  filed  her 
aDHwer.  In  this  answer  she  admits  that 
the  land  wblch  ber  husband  bought  of 
Thomas  T.  Hopkins  was  bought  partly 
on  credit,  and  that  said  W.  D.  Wilkinson 
executed  bis  notes  for  tbe  deferred  pay- 
ments; but  she  denies  fliat  the  last  of  said 
notes  was  for  $1,000,  and  alleges  that  It 
wa0  for  tbe  sum  of  $750,  and  was  not  as- 
signed to  plaintiff;  and  she  files  the  same 
as  an  exhibit  with  her  answer.  Every 
other  material  allegation  of  tbe  bill  Is  de- 
nied, and  tbe  statute  of  frauds  and  per- 


juries, and  also  the  statute  of  llmltatiODS, 
are  relied  upon.  It  is  apparent  from  tho 
record  that  tbe  plaintiff  conscientiously 
believed  in  tbe  existence  of  the  alleged 
f  1,000  note,  and  made  earnest  efforts  to 
touch  tbe  conscience  of  the  defendant, 
Hannah  T.  Wilkinson,  and  have  ber  pro- 
duce it;  but  she,  under  oath,  denied  the 
possession  of  any  such  note;  alleges  that 
all  ber  papers  were  banded  over  either  to 
John  E.  Tlmms,  the  commissioner,  who 
settled  her  accounts,  or  to  ber  attorneys  in 
this  suit;  that  she  does  not  remember  ever 
seeing  such  a  note,  and  does  not  believe 
she  ever  had  it  in  her  possession.  Numer- 
ous depositions  were  taken  by  both  plain- 
tiff and  defendants,  and  the  circuit  coart 
on  the  19th  day  of  February,  1887,  entered 
a  final  decree.  The  Infant  defendants  like- 
wise answered  the  bill,  but,  as  the  bill  was 
dismissed  as  to  them,  it  Is  not  necessary 
further  to  notice  their  answer.  The  court 
referred  the  cause  to  acommissloner  for  the 
purpose  of  taking  evidence  and  reporting 
upon  the  alleged  lost  title-bond,  and  the 
existence  and  whereabouts  of  the  f  1,000 
purchase  bond  or  note.  Both  the  infant 
defendants  and  the  administratrix  de- 
murred to  the  bill,  but  tbe  demurrer  was 
overruled.  The  final  decree,  entered  on 
tbe  19tb  day  of  February,  1887,  exempted 
tbe  estate  of  W.  D.  Wilkinson,  deceased, 
from  all  liability  by  reason  of  the  alleged 
lout  title-bond,  or  by  reason  of  any  balance 
claimed  by  the  plaintiff  to  be  due  him  as 
asslgneeof  the  purchase  note  of  $1,000,  and 
dismissed  tbe  bill  as  to  the  heirs  at  law. 
But  the  court  was  of  opinion  that  the 
plaintiff  was  entitled  to  a  decree  against 
the  defendant,  Hannah  T.  Wilkinson,  in 
her  own  right,  for  the  sum  of  $348,  with 
legal  interest  thereon  from  the  1st  day  of 
January,  1875,  amounting  at  tbe  date  of 
the  decree  to  the  sum  of  $590.08,  and  leave 
was  given  to  the  plaintiff  to  sue  out  exe- 
cution for  that  amount,  with  his  costs 
and  $20  damages. 

The  first  question  to  be  considered  is 
whether  the  demurrer  to  the  bill  should 
have  been  overruled.  The  relief  sought  by 
tbe  plaintiff  was  founded  In  part  upon  a 
tltle-Dond  alleged  to  have  been  lost,  and 
to  which  he  had  the  equitable  title  as  as- 
signee. Whether  his  relief  as  prayed  was 
entirely  founded  on  this  paper  or  not,  It 
formed  an  Important  link  in  the  chain  of 
his  title  to  2%  acres  of  land,  alleged  to  be 
in  possession  of  the  heirs  of  William  D. 
Wilkinson,  and  under  tbe  control  of  his 
administratrix,  and  in  reference  to  which 
he  prayed  specific  performance.  In  tbe 
case  of  Mitchell  v.  Chancellor,  14  W.  Va. 
22,  it  was  held :  "  First,  that  equity  has 
Jorlsdiction  wherever  a  lost  instrument 
is  to  be  set  up,  notwithstanding  courts  of 
law  now  exercise  Jurisdiction  In  the  same 
case;  aecond,  in  such  a  case  a  court  of 
chancery,  having  Jurisdiction  for  one  pur- 
pose, will  adjudicate  the  whole  merits  of 
the  cause."  See,  also,  Lyttle  v.  Cosad, 
21  W.  Va.  183;  Moore  v.  Smith,  26  W. 
Va.  879;  Robinson  v.  Dlx,  18  W.  Va. 
529.  I  think,  therefore,  that  upon  this 
ground  the  court  of  chancery  had  Juris- 
diction, and  the  demurrer  was  prop- 
erly overruled.  It  will  be  observed, 
moreover,    that    tbe  bill    was    in    part 
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a  bill  ot  discovery,  calling  upon  the  de- 
fendHDt,  Hannab  T.  WilkinHon,  to  dis- 
cover  and  produce  the  fl,000note  or  bond, 
with  its  indoraementa  and  credits.  In  the 
case  of  Neely  v.  Jones,  16  W.  Va.  625.  it 
was  said,  in  substance,  that  a  stranger 
who  pays  a  debt  without  the  request  or 
authority  of  the  debtor,  when  the  pay- 
ment Is  not  afterwards  ratified,  may,  it  he 
chooses,  bring  a  suit  in  equity  stating  this 
fact,  and  praying,  if  the  payment  be  not 
ratified  by  the  debtor,  the  debt  may  be  en- 
forced lu  his  favor  as  the  qultable  owner 
thereof:  or,  If  the  payment  be  ratified  by 
the  debtor,  that  the  court  will  decree  to 
the  stranger  repayment  of  the  amount  so 
advanced  by  him  for  the  use  of  the  debtor; 
and  the  court  will  give  the  one  relief  or 
the  other  prayed  for.  In  the  case  we  are 
considering  the  plaintiff  claimed  in  his  bill 
that  he  bad  paid  to  £.  C.  Hoplcins,  as- 
signee, a  certain  debt  which  was  due  said 
Hopkins  by  the  estate  of  W.  D.  Wilkinson, 
deceased.  Taking  this  claim  to  be  true, 
we  think  it  constituted  a  proper  subject 
of  equitable  interference.  I  am  of  opin- 
ion, therefore,  that  there  was  no  error  in 
overruling  the  demurrer  to  the  bill.  As  to 
the  ultimate  rights  of  the  parties,  they  de- 
pended very  largely  upon  questions  of  fact, 
upon  which  there  was  a  conflict  of  testi- 
mony. The  circuit  court,  as  was  proper, 
submitted  these  questions  of  fact  to  a 
master  commissioner,  and  afterwards 
passed  upon  them,  and  found,  as  appears 
by  the  final  decree,  that  there  was  no  suffi- 
cient and  competent  evidence  to  Justify  a 
decree  for  specific  performance,  or  any 
other  decree,  against  either  the  personal 
representative  or  the  heirs  of  W.  D.  Wilkin- 
son. We  are  not  prepared  to  say  that  the 
circuit  court  plainly  erred  In  so  finding, 
and,  in  accordance  with  our  usual  prac- 
tice, we  must  decline  to  interfere  with  this 
Judgment  of  the  circuit  court  In  favor  of 
the  administratrix  and  heirs.  But  with 
regard  to  Hannah  T.  Wilkinson,  who  had 
been  proceeded  against "  in  her  o  wn  right " 
as  well  as  In  her  representative  capacity, 
the  court  found  otherwise,  and  entered  a 
decree  against  her  personally,  as  we  have 
seen,  for  the  amount  of  money  which,  in 
the  agreement  of  September  18,  1869, 
(which  was  executed  by  bor  in  her  individ- 
ual capacity,)  she  acknowledged  to  have 
received,  with  Interest  from  the  1st  day  of 
January,  1876;  and  we  are  now  to  consid- 


er whether  the  circuit  court  erred  In  its 
judgment  in  this  respeot.  It  is  objected, 
in  the  first  place,  that  the  claim  agaiust 
her  personally  was  for  a  liability  which 
should  have  been  prosecuted  in  a  court  ut 
law ;  but,  as  we  have  seen,  "if  the  court  of 
chancery  has  Jurisdiction  for  one  purpose, 
it  will  adjudicate  the  whole  merits  of  the 
cause,"  and  will  not  drive  the  parties  to 
a  new  suit,  or  to  another  forum.  Mitchell 
T.  Chancellor,  14  W.  Va.  28.  It  is  further 
objected  that  the  claim  against  ber  per- 
sonally is  barred  by  the  statute  of  limita- 
tions. The  circuit  court,  however,  evi- 
dently found  from  the  evidence  that  Mrs. 
Wilkinson,  in  the  year  1875,  found  berseif 
unable  to  carry  out  the  contract  which 
she  had  entered  into  on  the  IStli  of  Sep- 
tember, 1869,  and  had  retaken  possession 
ot  the  land  mentioned  In  said  contract, 
and  agreed  to  return  the  purchase  money, 
which  in  conscience  she  was  bound  to  do. 
As  a  question  of  fact,  that  she  bad  retaken 
possession  ot  the  lot  ot  S^  acres  which  as  ad- 
ministratrix she  had  nothing  to  do  with, 
but  which  she  had  undertaken  to  sell  to 
the  plaintlfl,  ia  established  almost  beyond 
controversy.  And  why  should  she  be  per- 
mitted to  retain  both  the  land  and  the 
consideration  therefor,  which  she  In  her 
answer  does  not  deny  having  received? 
The  suit  was  brought  In  Novemb^,  1879. 
and  consequently  less  than  five  years  bad 
elapsed  since  her  parol  agreement  to  re- 
turn this  purchase  money.  Even  If  such 
parol  agreement  could  be  regarded  as  not 
snfllciently  established  by  the  evidence, 
nevertheless,  the  moment  she  took  back 
the  land  there  was  an  implied  obligation 
upon  her  to  return  the  purchase  money  to 
the  plalntllt.  It  will  be  observed  that  she 
entered  Into  the  obligation  ot  September 
18,  1869,  In  her  individual  capacity,  and 
upon  her  failure  to  carry  it  out  the  liabil- 
ity rested  upon  her  personally;  and  wfa«i 
she  abandoned  It,  as  not  being  able  to  ful- 
fill her  obligation,  her  duty  to  make  the 
purchaser  whole  was  likewise  a  personal 
one.  There  was  no  error,  therefore,  on 
the  part  of  the  circuit  court  In  exacting 
from  ber  the  fulfillment  ot  this  personal 
obligation.  For  these  reasons,  therefore, 
the  decree  complained  ot  must  bd  in  all  re- 
spects affirmed. 

Bbannon  and  Holt,  JJ.,  concur.    Ev- 
OLisH,  J.,  absent. 
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NoTK.    A  Star  (*)  indicates  that  the  case  referred  to  is  annotated. 


ABATEMENT  AND   BEVIVAIi. 

Death  of  party— Action  by  representa- 
tive. 

1.  Code  N.  O.  1 164,  provides  that,  "if  a  per- 
son entitled  to  bring  an  action  die  before  the  ex- 
piration of  the  time  limited  for  the  commence- 
ment thereof,  and  the  oause  of  action  survives,  an 
action  may  be  commenced  by  his  rewesentatlves 
after  the  expiration  of  that  time  and  within  one 
year  from  his  death. "  Held  that,  where  a  right  of 
action  survives  in  favor  of  an  intestate,  the 
action  must  be  brought  within  a  year  after  his 
death,  without  reference  to  the  time  of  adminis- 
tration.—Ck>pperamith  V.  Wilson,  (N.  O.)  13  B. 
E.77. 

—  What  actions  surrlre. 

2.  A  fMbeaa  corpui  proceeding  to  obtain  pos- 
session of  children,  where,  pending  an  appeal  by 
petitioner,  respondent  dies,  abates.— Brown  v. 
Rainor,  (H.  C.)  12  a  E.  1028. 

8.  Uniee  Code  7a.  §  2065,  providing  ttiat  an 
action  of  trespass  on  the  case  may  be  maintained 
against  a  personal  repiwsentative  tor  "damage  to 
any  estate"  by  his  decedent,  an  action  of  trespass 
on  the  case  for  the  wrongful  dismissal  of  plain- 
tilt  by  decedent  from  his  service  will  survive 
af^inst  his  personal  representative. — Lee's  Adm'r 
V.  Hill,  (Va.)  12  8.  E.  1063. 

4.  Such  an  action  of  trespass  on  the  case  for 
the  wrongful  dismissal  of  plainUff  by  decedent 
from  his  service  would  survive  even  at  com- 
mon law,  since,  though  in  form  an  aotion  ex  de- 
licto, the  cause  of  aotion  in  reality  arises  ex  con- 
tntctu.  Disapproving  Boyle's  Adm'r  v.  Overby, 
U  Orat.  an.— Lee's  Adm'r  v.  Hill,  (Va.)  12  8. 
E.  1038. 

Accord  and  SatiB&otioii. 

See  Pa}/meiit;  Releaae  and  Discharge. 

Acknowledgment. 

Of  deeds,  see  Deed,  4-7. 

ACTION. 

Abatement  of,  see  Abntejnent  and  RevlmU. 
Against  connties,  see  Countiea,  10,  11. 
By  and  against  husband  or  wife,  see  HtMhamd 
and  Wife,  19. 
minor,  see  Jnfomoy,  2,  8. 
personal  representatives,  see  Bxeeuton  and 
Administraton,  84,  85. 
PV>r  libel,  see  Libel  and  Slander,  8. 

f>rice  of  goods,  see  Sale,  10, 11. 
tation  of,  see  Limitation  ttfActiont. 
On  lionds,  see  Bonds;  Sheriffs  and  Vonttablei, 
6,  7. 
notes,  see  Negotiable  Xnstntmenta,  3. 
policy,  see  Insurance,  7-21. 
Particular  forms,  seeAsgumpsit;  Creditor^'  BUi; 
Detinue;  Ejectment;  Forcible  Entry  and  De- 
tainer;  Quieting  Title;  Qui  Tam  and  Penal 
Actions;    Repleoln;    Trespass;    Trover   and 
Conversion. 
Parties  to,  see  Pitrties. 

To  set  aside  conveyance,  see  Fnmdvlent  Con- 
veyances, 18-28. 
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By  whom  maintainable. 

1.  Where  one  has  brought  an  aotion  In.  tlie- 
name  of  another  as  suing  for  his  use,  without  first 
obtaining  the  consent  oi  the  plaintiff,  in  whom  is 
the  legal  title  to  the  cause  of  action,  the  latter  may 
ratify  at  anytime  wblle  the  action  is  pending,  and 
such  ratUloation  will  relate  back  to  tne  commence- 
ment.—Bowe  V.  Gress  Lumber  Co.,  (Ga.)  13  B.  £L 
177. 

Consolidation. 

8.  A  court  of  equity  has  the  inherent  power 
to  order  a  consolidation  of  causes,  in  its  discre- 
tion.—Patterson  V.  Ealdn,  (Va.)  13  S.  B.  144. 

8.  The  consolidation  of  a  vendor's  lien  suit 
against  the  land  of  a  testator  and  proceedings  for 
the  sale  of  testator's  other  land  to  pay  his  debts 
and  for  distribution,  though  by  different  plaintiffs, 
was  proper,  as  both  were  substantially  against 
the  same  defendants,  and  to  a  certain  extent  had 
the  same  object  in  view, — the  administration  of 
testator's  estate.— Patterson  v.  Eakin,  (Va.)  13  S. 
B.  144. 

Administration. 

Bee  Ettecutors  and  Administrators. 

ADUIiTEBT. 

As  ground  for  divorce,  see  Divorce,  1-S. 
Evidence. 

1.  On  a  charge  of  adnltery  and  f  omioatiott 
with  an  unmarried  woman,  who  appears  to  liava 
had  a  husband  living  six  or  seven  years  before 
the  offense,  ttiere  can  be  no  conviotion  without 
evidence  of  his  death.— Williams  y.  State.  (Qa.) 
12  B.  K  748.  ->  V      / 

Burden  of  proof. 

3.  On  an  indictment  for  fornication  and  adul- 
tery, the  presumption  is  that  defendants  are  not 
married,  and  the  ourden  is  on  them  to  rebut  that 
presumption,  the  fact  of  marriage,  if  it  exists, 
being  one  peculiarly  within  their  own  Icnowledge. 
—State  V.  McDuffie,  (N.  C.)  12  B.  E.  83. 

Witness — Husband  and  wifb. 

8.  Under  Code  N.  C.  i  688,  which  makes  the 
husband  and  wife  incompetent  "to  give  evidenoe 
for  or  against  the  other  in  any  action  or  proceed- 
ing on  a<xount  of  adultery,  except  to  prove  the  fact 
of  marriage, "  the  husband  of  me  female  defend- 
ant in  an  indictment  for  fornication  and  adul- 
tery is  a  competent  witness  to  prove  her  marriage 
to  him.— Htate  v.  HcDniae,  (S.  C.)  12  B.  B.  88. 

Advancement. 

See  Descent  and  DistrlbMion,  4. 

ADVEBSE  POSSESSION. 

What  constitutes. 

1.  The  possession  by  a  widow  of  land  to 
which  she  has  a  right  of  possession  under  her 
dower  rights  is  not  adverse  to  the  husband's 
heirs,  tbough  she  continued  in  possession  under 
the  erroneous  supposition  that  she  was  her  hus- 
band's lawful  heir.— Hannon  v.  Honnihan,  (Va.) 
12  8.  E.  167. 
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3.  Acts  during:  a  period  of  18  years,  consisting 
01  cultivating  a  field  for  two  years,  occasionally 
cutting  timber,  and  having  an  under-ground  dis- 
tillery in  a  swamp  near  the  boundary,  do  not 
show  sufficient  open,  continuous,  adverse  posses- 
sion to  go  to  the  jury,  it  not  appearing  how  long 
the  distillery  was  used.— Cox  v.  "Ward,  (N.  C.)  l3 
8.  E.  379. 

8.  Where  a  person  claiming  onder  a  deed 
conveying  the  legal  title  to  land  is  in  possession 
thereof  by  occupation,  cultivation,  and  inclosuro, 
his  possession  is  prima /aci«  exclusive, — ^Ketch- 
nm  V.  Spurlock,  (W.  Va.)  12  S.  E.  883. 

i-  Where  one  Is  in  possession  of  land,  claim- 
ing it  under  a  deed  conveying  the  legal  estate, 
his  possession  is  adverse  against  all  persons,  in- 
cluding the  vendor.— Eetobnm  v.  Spurlock,  (W. 
Va.)  12B.  E.  883. 

When  statute  begins  to  run. 

5.  Where  the  purchaser  at  a  Judicial  sale  lias 

Said  the  price  in  full,  but  has  not  received  a 
eed,  and  the  heirs  of  the  former  owner,  at  whos« 
Instance  the  sale  was  made,  remain  in  possession, 
the  statute  of  limitations  does  not  begin  to  run 
against  such  purchaser  until  the  heirs  in  posses- 
sion distinrtly  assert  a  claim  adverse  to  him. — 
Whltlook  v.  Johnson,  (Va.)  13  S.  E.  614. 

Color  of  title. 

6.  A  deed,  though  nnreglstered,  is  admissible 
to  show  possessioQ  thereunder  for  the  period  nec- 
essary to  mature  title  by  adverse  possession. — 
Turner  v.  Williams,  (N.  C. )  13  S.  E.  989. 

7.  Where  the  deed  under  which  plaintiffs 
claim  conveys  the  "lands  of  the  late"  T.,  and 
they  have  been  in  possession  thereunder  for  the 
statutory  period,  it  Is  error  to  Instruct  that  plain- 
tiffs cannot  recover  possession  of  a  house  built  by 
their  grantor,  whose  possession  of  the  land  after 
the  conveyance  was  not  adverse  as  to  them,  and 
conveyed  by  him  to  defendant,  the  evidence 
showing  that  such  house  was  within  the  limits  of 
the  tract  conveyed  to  plaintiffs.  —Turner  v.  Will- 
iams, (N.  C.)  12  S.  B.  989. 

Bailroad  right  of  way. 

8.  Under  Ciode  N.  C.  §  150,  providing  that  no 
railroad  company  shall  be  barred  of  or  presumed 
to  have  conveyed  any  real  estate,  right  of  way, 
etc.,  by  any  statute  of  limitations,  or  by  occupa- 
tion of  the  same  by  any  person,  the  title  of  a 
company  to  its  right  of  way  cannot  be  lost  by  oc- 
cupancy as  to  any  part  of  it  by  lapse  of  time.— 
Purifoy  v.  Richmond  &  D.  R.  Co.,  (N.  C.)  13  8. 
B.  741. 

Affidavit. 

For  attachment,  see  Attachment,  5,  & 

AFFRAY. 

Evidence. 

1.  The  belief  of  a  father  In  the  course  of  an 
•flray  that  he  and  his  sons  were  about  to  be  shot 
or  suffer  great  bodily  harm  does  not  prove  that  he 
and  they  fought  only  in  their  own  defense.  Avert, 
J^  dissMiting.— State  v.  Herrell,  (N.  C.)  13  S.  E. 

2.  Ob  an  indictment  for  an  aflray  for  fighting 
m  a  public  place,  the  testimony  of  apar^  thereto 
of  his  apprehension  of  danger  to  himself  and  sons 
when  he  saw  the  other  parties  two  miles  away, 
and  of  his  grounds  for  such  apprehension,  is  im- 
material, as  it  does  not  show  that  he  or  his  sons 
fought  only  in  their  own  defense.  Avkbt,  J., 
dissenting.— State  v.  Herrell,  (N.  C.)  13  S.  E.  439. 

8.  Evidence  that  the  fight  terminated  when 
the  other  parties  were  wounded  and  fled,  that 
the  father  and  his  sons,  who  were  charged  with 
the  aflray,  pursued  them,  and  shouted  to  the 
wounded  men  "to  stop,  and  shoot  it  out  like  men, " 
was  competent,  as  showing  their  willingness  to 
fight  and  prolong  the  conflict.  Avert.  J.,  dis- 
senting.—State  V.  Herrell,  (N.  C.)  18  S.  E.  489. 

Instruotions. 

4.  A  father  and  his  sons  being  charged  onlv 
•Ith  an  aflrav.  it  was  sulHcient  for  the  court 


to  charge  that  they  had  the  rl^t  to  flgbt  In  tbeir 
own  defense,  and  in  defense  of  each  other,  with- 
out going  into  any  explanation  as  to  when  a  party 
Demg  assauxtea  with  felonious  intent  should  re- 
treat, or  when  he  might  stand,  and  fight  and  kill 
his  assailant  Avkbt,  J.,  dissenting. — State  T. 
Herrell,  (N.  C.)  13  S.  E.  489. 


See  Divorce,  4. 


AUmony. 

Amendment. 


Of  pleading,  see  Emiitu,  23,  33 ;  PUadtng,  10-lft. 
process,  see  Writs,  8. 


AFFEAIi. 

I.  Appellate  Jcbisdiotios. 
IL  Requisites. 

III.  Practice. 

IV.  Revtew. 

V.  Eppbct  op  Appeal. 
VL  Decision. 
VIL  Liabilities  oh  Appbal-Bokdb. 

See,  also,  Certiorari;  Error,  Writ  of;  SxoepHon*, 

Bill  of;  New  TriaU 
Ck>sts  on  appeal,  see  Costs,  6-11. 
In  criminal  cases,  see  CriTiiinnl  Lav>,  80-44. 

L  Appellate  Jubisdioiioh. 

When  appeal  lies. 

1.  In  a  suit  before  a  magistrate  to  recovar 
money  paid  for  taxes  under  protest  after  conpona 
have  Deien  tendered  in  payment  and  refused,  the 
Judgment  of  the  oorpcnatlou  ooort  on  appeal  is 
final,  where  the  constitutloiutllty  of  a  statnte  ia 
not  called  in  Question.- Bransfotd  r.  Kam,  (V^) 
13  S.  E.  404. 

Who  may  appeal. 

8.  rarties  aggrieved  by  interlocutory  ordetf 
need  not  appeal  therefrom  until  final  decree.— 
Harper  v.  Vaughan,  (Va.)  la  8.  E.  786. 

Appealable  judgments  and  orders. 

3.  Where,  on  return  of  a  writ  of  habeoLS  ear- 
jrus,  the  judge  declines  to  hear  any  sridenoe  on 
D^^alf  of  the  petitioner  seeking  bail,  because  the 
return  shows  that  he  has  been  Indicted  for  a  cap- 
ital offense,  this  is  a  ruling  of  law  whloh  the  peti- 
tioner is  entitled  to  have  reviewed  by  the  supreme 
court.— State  v.  Hemdon,  (N.  C.)  13  a  K.  368. 

4.  An  appeal  will  lie  from  aa  order  of  the 
court  remanding  the  proceedings  in  partition,  with 
directions  to  the  court  to  appoint  other  commis- 
sioners, since,  though  the  order  is  interloeatory, 
it  might  impair  a  substantial  right  of  the  coin- 
plaining  party.— Skinner  v.  Carter,  rtl.  C.)  18& 
B.  908. 

5.  An  appeal  will  not  lie  from  an  interloeatory 
order  making  appellant  a  party  defendant.  — 
Sneeden  v.  Harris,  (N.  C.)  13  8.  E.  205. 

6.  An  order  of  the  court  granting  a  writ  of 
certiorari,  commanding  the  clerk  to  s«id  to  the 
Judge  a  transcript  of  the  record,  is  not  in  any 
sense  interlocutory,  and  no  appeal  lies  from  it 
at  once,  or  at  all.— Bank  y.  Bums,  (N.  C.)  13  S. 
B.  358. 

7.  An  order  appointing  oommissioners  to  fix  a 
lust  compensation  for  land  proposed  to  be  taken 
In  condemnation  proceedings  is  not  final,  within 
Code  Va.  1837,  i  M54,  and  a  writ  of  error  will  not 
lie  thereto.— Lndlow  v.  City  of  Norfolk,  (Va.)  13 
B.  E.  613;  Postal  TeL  Cable  Co.  v.  Norfolk  &W. 
R.  Ca,  Id.  618. 

8.  By  the  express  provision  of  Code  Oa.  I  aSiS; 
an  appeal  lies  from  the  judgment  of  the  ordinary 
disallowing  objections  by  a  creditor  to  the  return 
of  appraisers  setting  aside  a  year's  support  to  an 
infant  distributae.—Danlel  T.  Phelps,  (Oa.)  18  S. 
B.  584. 

9.  In  a  snit  to  foreclose  a  mortgage  tbe  pe- 
tition alleged  the  insufficiency  of  the  mortgaged 
premises  to  satisfy  plaintiff's  debt,  and  the  in- 
solvency of  the  mortgagor,   and  prayed  Uiat  a 
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receiver  be  appointed  to  take  the  rents  and 
profits  pending  the  litigation  and  pay  them  to  the 
platntiS  upon  foreclosure.  The  matter  vras  re- 
ferred, and  the  referee  found  the  facts  as  alleged 
in  the  petition^  and  the  court,  by  its  decree,  con- 
firmed the  petition  and  appointed  the  receiver. 
Beld,  that  defendant  may  appeal  from  this  de- 
cree, though  he  took  no  exception  to  the  referee's 
report,  as  it  settles  plaintiff's  right  to  have  a  re- 
ceiver, with  which  the  referee  had  nothing  to  do. 
—Hardin  v.  Hardin,  (S.  C.)  12  8.  E.  936. 

10.  Code  N.  C.  i  488,  par.  1,  confers  on  the 
clerk  of  court,  acting  for  and  in  the  place  of  the 
court,  authority  to  refuse  or  grant  an  order  re- 
quiring a  judgment  debtor  to  appear  and  answer 
concerning  his  property.  By  sections  253  and 
253,  any  party  may  appeal  from  any  decision  of 
the  clerk  of  the  snperior  court,  on  an  issue  ot 
law.  or  legal  inference,  to  the  Judge,  without  un- 
aertaking;  but  an  appeal  can  only  be  taken  by  a 
party  aggrieved,  who  appeared  and  moved  for  or 
opposed  the  order  or  judgment  appealed  from,  etc. 
ii/eldj  that  an  appeal  lies  at  once  from  an  order  of 
the  clerk  requiring  a  judgment  debtor  to  appear 
and  answer  concerning  his  property,  where  the 
afBdavit  for  the  order  Is  objected  to  on  the  ground 
of  its  insufficiency,  and  the  clerk  has  no  author- 
ity to  allow  ordisalluwthe  appeal;  and,  onhisre- 
fasal  to  prepare  a  statement  of  the  case  as  re- 
quired by  Code,  t  261,  l^e  court  in  term,  or  a 
Judge  at  chambers,  may  direct  him  to  do  so  by 
simple  order.— Bank  v.  Bums,  (N.  O.)  13  6.  E. 
252. 

11.  On  appeal  from  the  probate  court  to  the 
circuit  oonrt  in  a  case  of  which  the  former  had 
original  jurisdiction,  where  no  request  is  made 
for  the  trial  of  an  issue  in  the  circuit  court  by 
Jury,  the  circuit  court  has  appellate  jurisdiction 
only,  and  an  order  sending  the  case  back  to  the 
proMte  court  to  take  testimony  on  a  certain  ques- 
tion, which  had  been  omitted  at  the  original  hear- 
ing, is  erroneons;  and  as  such  order  deprives 
the  Bucoessful  party  in  the  probate  coort  of  his 
right  to  have  the  appeal  decided  by  the  circuit 
court  it  Is  appealable.— Ex  parte  White,  (B.  C.) 
12  8.  E.  6;  In  re  Peoples'  Estate,  Id. 

12.  An  order  In  foreclosure  proceedings  adjudg- 
ing that  plaintiff  has  a  Hen  on  the  premises  de- 
scribed in  the  complaint  to  secure  his  debt,  and 
directing  that  an  account  be  taken  to  ascertain 
the  amount  thereof,  and  retaining  the  case  for 
further  action.  Is  not  appealable.— Williams  v. 
Walker,  (N.  C.)  12  B.  B.  43. 

IS.  No  apneal  lies  from  an  order  recommitting 
a  report  to  t^e  master  on  account  of  his  having  at 
the  hearing  excluded  the  testimony  of  a  p^y, 
'whom  he  held  to  be  Incompetent  as  a  witness. 
—Smith  V.  Thomason,  (8.  C.)  12  S.  E.  96. 

Jurisdiotlonal  amount. 

14.  An  appeal  from  an  order  dissolving  an  In- 
lanctlon  restraining  defendants  from  levying  a  fl. 
fa.  in  an  amoont  less  than  tSOO,  principal  and 
Interest,  on  complainant's  homestead  effects,  will 
be  dismissed,  as  not  beintc  within  the  jurisdic- 
tional amount  of  the  supreme  court  of  appeals. — 
Fattie  V.  Guggenheimer,  18  S.  E.  9S0,  86  Va.  998. 

15.  The  supreme  court  of  appeals  has  no  juris 
diction  of  a  writ  of  error  by  a  railroad  company, 
in  condemnation  proceedings,  from  the  award  of 
a  second  board  of  commissioners,  where  the  dif- 
ference between  such  award  and  that  of  the  first 
board,  to  which  the  railroad  company  did  not  ob- 
ject, and  which  was  set  aside  on  motion  of  the 
land-owner,  is  less  than  KOO,  which  sum  is  fixed 
as  the  limit  of  the  appellate  jurisdiction  of  such 
court  by  Const  Va.  art.  6,  i  3.— Atlantic  &  D.  R. 
Co.  V.  Reid, (Va.)  12  8.  E.  222;  Same  v.  Tmltt,  Id. 

16.  Several  beneficiaries  under  a  deed  of  trust 
united  in  a  bill  against  the  trustee  for  a  settlement 
of  his  account,  and  obtained  a  decree  against  him 
directing  him  to  pay  to  each  complainant  in  sev- 
eralty a  separate  amount,  as  ascertained  by  a  com- 
missioner in  chancery.  From  the  disallowance  of 
an  item  of  1250  complainants  appealed  to  this  court. 
Held,  the  appeal  must  be  dismissed  as  Improvi- 
dently  awarded,  because  the  several  Interests  of 
the  appellants  in  the  disputed  Item  amount  to  less 


than  $100,  and  as  to  them,  therefore,  the  subject  in 
controversy  is  not  sufficient  to  give  this  court  juris- 
diction.—Fleshman's  Adm'r  v.  Fleshman,  (W.Va.) 
13  S.  E.  718. 

17,  Where  no  oonstltntional  question  is  in- 
volved, and  the  amount  is  only  $67. 50,  the  writ  of 
error  must  be  dismissed. — Shaclclett  v.  Western 
LunaUc  Asylum,  (7a.)  12  8.  B.  678. 

18.  The  supreme  court  has  jurisdiction  of  an 
appeal  in  an  action  to  recover  back  a  tax  of  less 
than  CS(X)  under  Const.  Va.  art.  6,  i  2,  conferring 
such  jurisdiction  where  the  right  of  a  county  to 
levy  taxes  is  Involved.— Prince  George  County  v. 
Atlantic,  H.  &;  O.  B.  R.  Co..  (Va.)  13  B.  E.  067. 

Appeals  firom  inferior  courts. 

19.>  Ck>nst.  S.  C.  art  4,  {  15,  gives  the  circuit 
court  "appellate  jurisdiction  in  all  such  cases  as 
may  oe  provided  Dy  law."  Code  8.  C.  §  55,  pro- 
vides that  "the  circuit  court  shall  have  appellate 
jurisdiction  of  all  matters  originally  within  the 
jurisdiction  of  the  probate  court, "  and  section  60 
provides  that  "such  court  shall  proceed  to  the 
trial  and  determination  of  the  question  according 
to  the  rules  of  law,  and,  if  there  shall  be  any 
question  of  fact,  •  •  •  Issue  may  be  joined 
thereon  under  direction  of  the  court,  and  a  trial 
thereof  had  by  jury. "  Held,  that  on  appeal  from 
the  probate  court  to  the  circuit  court  in  a  case  of 
which  the  former  had  original  jurisdiction,  where 
DO  request  is  made  for  the  trial  of  an  issue  in  the 
circuit  court  by  jury,  the  circuit  court  has  appel- 
late jurisdiction  only,  and  on  order  sending  the 
case  back  to  the  probate  court  to  take  testimony 
on  a  certain  question,  which  had  been  omitted  at 
the  original  hearing,  was  erroneous.  Overruling 
Twitty  V.  Houser,  7  B.  C.  153.— Ex  parte  White, 
(8.  C.)  12  B.  B.  5;  In  re  Peoples'  Estate,  Id. 

90,  Where  such  order  is  made  on  motion  of 
one  party  simply  and  without  review  of  the  pro- 
ceedings in  the  probate  court,  it  cannot  tie  up- 
held even  though  regarded  as  an  order  for  a  new 
trial.  Overruling  Twitty  v.  Houser,  7  8.  C.  168. 
-Ex  ^rte  White,  {B.  C.)  13  8.  E.  6;  In  re  Fea- 
ples'  Estate,  Id. 

n.  RsquiBiTMb . 

Time  of  taking. 

21.  Where  in  attachment  an  order  Is  entered 
adjudging  the  rights  of  the  parties,  but  ofter- 
wsu:ds  intervening  creditors  file  petitions,  and 
defendant  moves  to  quash  the  attachment,  the 
order  entered  on  the  motion  to  quash  is  the  final 
order,  within  the  meaning  of  the  statute  regulat- 
ing the  time  of  taking  appeals. — OSterdinger  ▼. 
Ford,  (Va.)  12  S.  E.l. 

22.  The  clerk  of  the  snperior  court  cannot  ex- 
pedite a  cause  in  the  supreme  court  by  making  out 
the  transcript  in  less  than  the  10  days  allowed  him 
for  ttiat  purpose,  and,  where  the  bill  of  exceptiona 
is  filed  less  than  10  days  before  the  return-day  of 
this  court,  the  cause  is  returnable,  not  to  the  first, 
but  to  the  second,  term  after  such  filing.— Logan 
V.  Western  &  A.  R.  Co.,  (Oa.)  13  S.  E.  586. 

Notice. 

23.  An  appeal  will  be  dismissed  unless  notice 
thereof  is  given,  as  provided  by  Act  8.  C.  Dec. 
19,  1878.  %  2,  within  lu  days  after  notice  of  the 
filing  01  the  decree  was  served  on  an  attorney  re- 
tained, after  the  suit  was  commenced,  "as  assist- 
ant counsel  in  the  management  of  the  cause,  and 
in  such  arguments  as  the  exigencies  of  the  case 
might  require.  "—Bray ton  v.  Bacon,  (8.  C.)  12  8. 
E.  965. 

24.  The  fact  that  a  notice  of  appeal  served 
after  the  expiration  of  the  term  at  which  judg- 
ment was  rendered,  stated  only  that  the  appeal 
was  "on  account  of  the  erroneous  rulings  of  the 
judge  on  motion  for  a  new  trial, "  did  not  consti- 
tute a  waiver  of  an  exception  to*  the  judgment, 
since  a  notice  of  appeal,  though  included  In  the 
record,  is  properly  no  part  of  It^Ferrell  v. 
Thompson,  (N.  C.)  12  8.  E.  109. 

25.  Acts  N.  C.  1889,  o.  161,  amend  CodeK.  C.  t 
550,  by  extending  the  time  for  serving  a  case  on 
appeal  from  5  to  10  days. — McGee  v.  ^z,  (N.  0.) 
la  8.  B.  369. 
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Amendment  of  oaveat. 

26.  A  caveat  may  be  amended  in  the  appellate 
court  by  Btrlklni?  out  some  of  the  grounds  thereof, 
one  or  more  suffloient  grounds  remainiag.— Daniel 
V.  Phelps,  (Qa.)  12  B.  K  S84. 

Bond. 

27.  An  appeal-bond  need  not  set  out  the  judg- 
ment appealed  from,  the  judgment  appearing 
eisewnere  m  the  record. — Daniel  v.  Phelps,  (Qs.) 
12  S.  K.  684. 

HL  Fbactiob. 

Assignment  of  errors. 

28.  A  motion  for  a  new  trial  for  a  refusal  to 
give  Instructlona  asked  is  a  suffloient  assignment 
of  error  on  account  of  such  refusal.  Taylor  v. 
Plummer,  105  N.  C.  56, 11  8.  £.  266,  oited  and  dis- 
tinguished.—£rerett  V.  WiUiamson,  (N.  C.)  12  B. 
K  187. 

29.  An  assignment  that  the  court  erred  in  over- 
rullng  a  motion  for  a  new  trial,  made  on  the 
ground  that  certain  evidence  was  admitted 
against  defendant's  objection,  cannot  be  consid- 
ered when  it  does  not  appear  upon  what  ground 
the  objection  was  made,  or  whether  it  was  taken 
at  the  trial,  or  on  the  motion  for  a  new  trial.— 
Christian  v.  Stote,  (Oa.)  12  S.  E.  646. 

Becord. 

30.  Where  the  findings  of  the  court  below  are 
admitted  by  both  parties  to  be  true,  it  is  unneces- 
sary that  the  record  contain  the  evidence. — Tay- 
loe  V.  Tayloe,  (N.  C.)  12  B.  E,  886. 

31.  The  brief  of  the  evidence  filed  on  motion 
for  a  new  trial  is  part  of  the  record,  and  may  be 
specified  as  the  "brief  of  the  evidence"  in  the 
bill  of  exceptions,  without  greater  particularity, 
under  Ckide  Gu.  i  4253,  making  such  brief  part  of 
the  record,  and  providing  that  it  need  not,  "ex- 
cept by  reference  thereto, "  be  embodied  in  the 
bill  of  exceptions.— Moore  v.  Huggius,  (Ga.;  12 
8.  K.  8U. 

82.  In  a  case  upon  appeal,  at  the  end  of  the 
statement  of  the  evidence,  toe  clerk,  instead  of 
copying  the  prayer  for  instruction,  referred  to  it 
as  follows:  "See  pages  16  and  17."  This  was 
immediately  followed  bv  the  words:  "His  honor 
declined  all  said  special  instractions,  and  de- 
clined to  put  his  instructions  in  writing,  as  re- 
quested, and  defendants  excepted."  Then  fol- 
lowed the  charge  of  the  court.  Held,  that  the 
case  must  be  read  as  if  the  prayer  had  been  writ- 
ten out  in  full  at  the  place  of  the  reference,  and 
thus  it  would  appear  that  it  was  made  "at  or 
before  the  close  of  the  evidence, "  as  required  by 
Code  N.  C.  I  414.— Drake  v.  Connelly,  ffl.  C. )  12 
S.  E.  251. 

88.  Where  both  parties  appeal,  but  only  one 
transcript  is  sent  up,  and  it  does  not  appear 
whose  It  is,  the  appeal  cannot  be  determined. — 
Jones  ▼.  Hoggard,  (N.  C.)  12  B.  B.  286. 

84.  A  transcript  on  appeal  which  falls  to  show 
any  process,  or  waiver  thereof,  or  any  pleading, 
by  ^bich  defendant  was  brought  into  court,  or 
any  agreement  for  the  submission  of  the  contro- 
versy without  action,  as  authorized  by  Code  N.  C. 
1 567i  is  insufficient,  and  the  cause  will  be  remanded 
for  a  proper  transcript.— Jones  v.  Hoggard,  (N. 
C.)  12  S.  E.  286. 

85.  A  transcript  on  appeal,  which  contains  a 
copy  of  a  commission  to  a  judge  other  than  the 
one  regularly  designated  by  statute,  to  hold  a  term 
in  the  county  whence  it  comes,  and  of  a  judgment 
certified  to  have  been  signed  by  him,  does  not 
show,  "with  reasonable  certainty,  that  a  court 
was  held  by  a  judge  authorized  by  law  to  hold  i^ 
and  at  the  time  and  place  prescribed  by  law,"  and 
hence  it  is  insufficient.— Jones  v.  Hoggatd,  (N. 
C.)  12  8.  E.  286.  . 

88.  A  plea  stricken  out  by  the  court  forms  no 
part  of  the  record  on  appeal  unless  preserved  in  a 
bill  of  exceptions.— Fry  v.  Leslie,  (Va.)  12  B.  E. 
671. 

87.  Where  the  bill  of  exceptions  does  not  speci- 
fy a  demurrer  to  the  declaration  as  material  to  the 
error  complained  of,  the  clerk  has  no  authority  to 
acrtifr  the  demurrer  as  a  part  of  the  record,  and 


neither  the  ruling  thereon  nor  any  exception  there- 
to can  be  considered  bv  the  supreme  courU — HU- 
ner  v.  Vandlvere,  (Oa.)  12  8.  E.  879. 

88.  Cir.  Ct.  Rule  49  of  South  Carolina  provide* 
that,  "where  a  party  makes  a  case  or  exceptions, 
he  shall  procure  the  same  to  be  filed  within  ten 
days  after  the  same  shall  be  settled,  or  it  shall 
be  deemed  abandoned. "  Held,  OuA  the  appeal 
will  not  be  dismissed,  under  this  rule,  where  the 
case  or  exceptions  were  left  with  the  clerk  for 
filing  in  apt  time,  though  he  failed  to  mark  the 
same  "Filed,"  and  allowed  the  original  to  be 
taken  from  his  office. — C.  Aultman  &  Co.  v.  Ct- 
ley,  (S.  C.)  12  S.  E.  628. 

89.  The  certificate  of  the  clerk  that  a  certain 
paper  was  amonf  the  papers  of  the  case  does  not 
make  it  a  part  oi  the  record  on  appeal,  it  not  ap- 
pearing to  have  been  used  in  evidence  on  the 
trial.— Offterdinger  v.  Ford,  (Va.)  13  8.  E.  1. 

40.  Where  there  is  a  contradiction  between  the 
record  proper  and  the  case  on  appeal,  the  record 
must  govern.— State  v.  Carlton,  <N.  C.)  13  8.  E.  44. 

41.  Code  Va.  i  S4fi»,  provides  that,  if  appellee 
desire  any  part  of  the  record  to  be  copied,  and 
appellant  objecL  the  question  nunr  be  referred  to 
the  judge,  and  the  clerk  shall  make  ont  the  tran- 
script according  to  the  judge's  instruction.  The 
question  being  referred  to  the  Judge  in  a  large 
number  of  cases,  he  Instructed  the  clerk  to  maxe 
out  a  complete  record  to  serve  aa  the  record  in 
all  the  cases  which  were  identioal,  but  that  each 
case  ought  to  show  the.  names  of  parties  litigant, 
amounts  uid  dates,  and  that  reference  for  the  rec- 
ord for  that  case  should  be  made  to  the  complete 
record.  Held,  that  the  clerk  having  mentfoned 
only  the  names  of  the  other  cases,  and  there  be- 
ing no  evidence  in  the  transcript  of  the  dates  or 
amounts  thereof,  the  appeals  in  such  cases  could 
not  be  considered.- Litchford  v.  Day,  (Va.)  12  8. 
E.  107. 

42.  A  deed  which  is  placed  among  the  files  iit 
a  suit  witliout  being  filed,  or  in  any  way  referred 
to  in  the  proceedings,  does  not  become  part  of 
the  record  on  appeal  by  being  copied  into  the 
transcripi  by  virtue  of  an  order  of  the  judge  un- 
der Code  Va.  {  8438,  which  provides  that  where 
the  parties  disagree  as  to  what  part  of  the  record 
shall  be  copied,  the  judge  shall  decide  the  ques- 
tion, sinoe  said  section  refers  to  selections  from 
the  record  as  already  completed,  and  does  not 
authorize  additions  thereto  after  the  case  has  been 
decided.— Barlcsdale  y.  Parker's  Adm'rs,  (Va.) 
12  B.  E.  844. 

48.  Where  a  plea  or  answer  is  referred  to  ia  a 
decree  or  order  in  chancery  as  having  come  under 
the  cognizance  of  the  court,  either  for  the  purpose 
of  filing  or  rejecting  it,  it  thereby  becomes  a  part 
of  the  record,  and  no  further  action,  by  way  of 
exception  or  otherwise,  is  necessary  upon  the  part 
of  the  defendant  to  enable  him  to  prosecute  an  ap- 
peal upon  the  rejection  of  his  plea  or  answer.— 
Barrett  v.  McAllister,  (W.  Va.)  13  S.  B.  1106. 

Case  on  appeal. 

44.  A  case  on  appeal  signed  only  by  appel- 
lant's counsel,  and  not  showing  that  it  had  been 
served  on  appellee  or  his  counsel,  cannot  be  con- 
sidered.—Peebles  V.  Braswell,  (».  C.)  12  8.  E.  44. 

45.  Where  the  appellant's  case  on  appeal  Is 
served  in  Ume,  and  no  exceptions  are  taken  there- 
to, nor  any  counter-case  served,  it  stands  as  the 
case  on  appeal.— State  v.  Carlton,  (N.  C.)  13  &  E. 
44. 

46.  Anappllcation  foraeertiorartto  a  judge  to- 
settle  a  case  on  appeal,  made  seven  months  after  the 
appeal  was  taken,  will  be  denied  in  the  absence 
of  an  affidavit  to  negative  laches. — ^Peebles  v. 
Braswell,  (N.  C.)  12  8.  B.  44. 

47.  The  fact  that  the  statement  of  the  case  for 
the  supreme  court  agreed  on  by  counsel  for  the  re- 
spective parties  does  not  specifically  purport  to  be 
the  return,  will  not  deprive  it  of  that  character, 
as  Code  Civil  Proc.  8.  U.  |  345,  subd.  5,  provides 
that,  where  counsel  for  the  respective  parties 
agree  on  a  statement  of  the  case  for  the  supreme 
court,  "no  return  or  other  paper  from  the  circuit- 
court  shall  be  required, "  and  rule  3  of  the  su- 
preme court  provides  that  such  agreed  statement,. 
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with  the  notice  of  appeal  and  exoeptlons,  shall 
constitute  the  return.  Explaining  Nabora  v. 
Latimer,  30  S.  C.  607,  10  8.  E.  800.— HoKair  y 
Craig,  (B.  C.)  U  B.  E.  001. 

4S.  Appellee's  counsel  proposed  amendments 
to  the  "case"  served  upon  him  by  inserting  all 
the  testimony  and  pleadings,  which. was  not 
agreed  to,  and  the  oasewas  referred  tothe  judge 
for  settlement.  He  allowed  the  amendments,  but, 
on  request  of  appellant's  counsel  and  consent  of 
appellee's,  inserted  a  proTision  that  such  formal 
facts  might  be  omitted  as  counsel  should  agree 
upon  in  writing.  Afterwards  counsel  did  agree 
that  certain  parts  should  oe  omitted  and  others 
inserted.  Held,  that  the  case  should  have  been 
filed  within  the  10  days  allowed  by  circuit  court 
rule  49  for  a  "settled  case, "  and  plaintiff's  coun- 
ael  vraa  not  justified,  because  of  the  subsequent 
agreement,  in  treating  It  as  an  "agreed  case, "  and 
omitting  to  so  file  it  because  it  would  have  been 
"inoonvenient"  for  him  to  do  so. — Donahue  T. 
Enterprise  E.  Co..  (B.  C.)  12  8.  B.  660. 

4U.  Where  a  case  on  appeal  and  counter-case 
were  both  served  in  proper  time,  but  the  judge 
died  before  settling  the  case,  and  appellant  moved 
for  a  new  trial  on  the  ground  that  the  case  had 
not  been  settled,  a  motion  by  appellee  to  with- 
4)raw  his  case,  and  leave  appellant's  statements 
to  stand  as  the  case  on  appeal,  should  bo  al- 
lowed.—Drake  V.  Connelly,  (N.  C.)  18  8.  E.  851. 

50.  When  the  jndre  sustains  exceptions  filed  by 
appellee  to  appellant's  statement  of  case  on  appeaL 
and  directs  the  case  thus  modified  to  be  redrafted 
and  sent  up,  and  appellant  fails  to  comply  with  the 
order,  and  merely  sends  up  his  statement  of  dase, 
together  with  appellee's  exceptions  and  the  order 
of  the  judge,  there  is  no  "case  settled  on  appeal," 
and  the  court,  in  its  discretion,  (if  there  are  no 
errors  on  the  face  of  the  record  proi>er,)  may,  on 
motion  of  appellee,  or  ez  fn«ro  motu,  affirm  the 
J  uagmeni.  or  remand  me  case.— Hltohell  y.  Tedder, 
(N.  C.)  12  8.  E  193. 

51.  Where,  on  appeal,  the  appellant's  "case" 
alone  is  sent  up,  but  it  appears  that  it  was  served 
vrithiit  the  proper  time,  and  that  no  counter-case 
was  served,  it  will  be  considered  as  the  "case  on 
appeal. "— Soothe  v.  Ratcliffe,  rN.  C.)  12  8.  E.  112. 

52.  An  agreement  of  counsel  annexed  to  the 
case  filed  in  the  office  of  the  clerk  of  the  supreme 
court,  to  the  effect  that  "the  foregoing  shall  con- 
stitute the  case  for  a  hearing  on  the  appeal  before 
the  supreme  court, "  renders  the  case  an  "agreed 
statement, "  within  the  meaning  of  15  8t.  B.  C. 
802,  (Code  Civil  Froc  {  345,  subd.  5,)  which  pro- 
vides that  an  agreed  statement  of  the  caae  on  ap- 
peal prepared  by  counsel  for  the  respective  par- 
ties shall  diHpense  with  the  necessity  of  a  return, 
or  any  other  paper  from  the  circuit  court.  — Mc- 
Nair  v.  Craig,  (8.  C.)  12  8.  E.  367. 

53.  A  printed  brief  containing  a  synopsis  of 
what  the  attorney  deems  the  substance  of  the 
"case  on  appeal"  will  not  be  accepted  in  lieu  of 
the  latter  by  the  supreme  court  of  North  Carolina, 
under  rules  28  and  29,  requiring  the  case  on  ap- 
peal to  be  printed ;  and,  where  such  rules  ate  not 
complied  with  before  the  case  is  reached  tor  ar- 
gument, the  appeal  will  be  dismissed,  as  provid- 
ed by  rule  30,  on  appellee's  motion.— Hunt  v. 
Richmond  &  D.  B.  Co.,  (K.  C.)  13  S.  E.  87& 

Behearing. 

54.  A  rehearing  will  be  denied  where  It  does 
not  appear  that  the  court  has  overlooked  any  ma- 
terial fact  or  impoi-tant  principle  of  law.— «tate 
V.  Bcheper,  (8.  C.)  12  8.  E.  816. 

Api>eals  firom  inferior  courts. 

55.  Circuit  courts  having  onlyappellate  Juris- 
diction in  actions  originating  in  trial  Justices' 
courts,  amotion  for  a  new  trial  in  the  justice 
court  on  the  ground  of  after-discovered  evidence 
cannot  be  entertained  by  a  circuit  court  on  appeal 
irom  the  justice  court.— Bams  t.  Hoover,  (B.  C.) 
ja  B.  B.  8. 

IV.  RSTIBW. 

In  general. 

56.  A  case  on  appeal  recited  that  "all  the 
prayers  for  instrnctions  were  refused,  except  a 


part  of  the  ninth,  embodied  in  Uie  charge  given, 
and  the  defendant  excepted. "  What  nart  of  the 
ninth  prayer  was  given  was  not  stated,  and  the 
charge  as  delivered  was  not  sent  up  with  the  rec- 
ord. Held  error,  where  the  party  asking  such 
ninth  instruction  was  entitled  to  have  it  ^ven  in 
substance.— HcFarland  t.  Bouthem  Imp.  Co.,  (N. 
C.)  12  8.  B.  452. 

Objections  not  raised  below. 

57.  When  the  record  shows  no  exceptions  to 
the  evidence,  or  instructions,  or  refusal  to  give 
instmctions,  the  reviewing  court  will  not  con- 
sider any  questions  arising  thereon.— Ferrell  v. 
Thompson,  (W.  C.)  18  8.  E.  lOB. 

58.  me  qnesuon  whether  there  is  any  erl- 
aence  to  sustain  the  findings  of  a  referee  on  ref- 
erenoe  by  consent  cannot  be  raised  for  the  first 
time  on  appeal  from  an  order  adopting  his  report 
-Joyner  v.  Stancill,  (N.  C.)  18  8.  E.  U12. 

59.  An  instruction  as  to  the  allowanoe  of  small 
Items  of  credit  which  defendant  claimed,  and  in 
support  of  which  evidence  was  Inttodnoed,  will 
not  be  held  erroneous  on  the  ground  that  these 
items  were  included  in  a  roimd  sum  of  credits  ad- 
mitted in  the  declaration,  where  the  attention  of 
the  court  was  not  called  to  the  fact,  and  it  does 
not  appear  that  defendant  made  such  a  claim  at 
the  trial.— Chattahoochee  Brick  Ca  t.  BulUvan. 
(Ga.)  18  8.  B.  816.  ^ 

60.  Where  a  petition  in  an  action  to  set  aside 
a  certain  instrument  alleges  that  the  instrument 
is  a  deed,  and  is  void  because  procured  by  fraud, 
plaintiffs  cannot  contend  on  appeal  that  the  in- 
strument is  a  will,  and  is  void  because  not  exe- 
cuted according  to  law.— Nesbit  r.  D<niald,  (Oa.) 
18  8.  B.  183. 

61.  The  supreme  court  will  not  review  a  ques- 
tion of  law  not  presented  to  or  passed  on  by  the 
court  below.— Fleming  v.  Fleming,  (8.  C.)  IS  8. 
B.  257. 

62.  Where  the  record  does  not  show  that  the 
defeated  party  excepted  at  the  trial,  the  refusal 
of  the  judge  to  sign  his  bill  of  exceptions  cannot 
be  assigned  as  error. — Bransford  v.  Kun,  (Va.) 
12  8.  E.  404. 

63.  On  a  rule  to  compel  an  Attorney  to  pay  over 
money  collected  for  his  client,  it  Is  not  error  to 
fail  to  instruct  as  to  the  effect  of  receipts  in  full 
where  no  such  Instruction  is  requested. — Howland 
v.  Bartlett,  (Ga.)  12  8.  B.  1068. 

64.  Questions  which  do  not  go  to  the  merits, 
and  are  raised  for  the  fitat  time  In  the  appellate 
court,  will  not  be  considered.  —  Bwecker  r. 
Bwecker's  Adm'r,  (Va.)  18  8.  E.  1056. 

65.  MThere  there  has  been  a  demurrer  to  plain- 
tiff's evidence  by  defendant,  and  the  jury  has  re- 
turned a  conditional  verdict  in  plaintiff's  favor, 
on  which  judgment  was  subaequently  entered, 
plaintiff,  who  tailed  to  move  for  a  new  trial  in 
the  court  below,  cannot  insist  for  the  first  time 
on  appeal  that  the  damages  awarded  him  by  the 
jury  are  inadequate,  though  he  excepted  to  the 
Instructions  on  the  measure  of  damages.  Ii^OT, 
J.,  aissenting.— Western  Union  TeL  Co.  T.  Vir- 
ginia Paper  Co.,  rVa.)  18  8.  R.  736. 

Discretion  of  trial  court. 

66.  Under  Code  K  C.  §  274,  allowing  a  trial 
judge  to  set  aside  a  judgment  on  account  of  sur- 
prise or  excusable  neglect,  where,  on  appeal  from 
an  order  refusing  a  motion  to  set  aside  a  judg- 
ment on  that  ground,  the  cause  of  such  refusal 
does  not  appear,  the  order  will  he  affirmed. — Al- 
bertaon  v.  Terry,  (N.  C.)  12  B.  E.  892. 

67.  Where  the  evidence  is  conttlcting,  the  dis- 
cretion of  the  trial  judge  in  refusing  an  in]  unction 
or  the  appointment  of  a  receiver  will  not  be  In- 
terfered with  on  appeaL— Nesbit  v.  Donald,  (Qa.) 
18  8.  E.  183. 

68.  The  first  g;rant  of  a  new  trial  in  a  civil  case 
being  within  the  discretion  of  the  trial  court,  error 
is  not  assignable  on  its  reasons  for  granting  it.— 
Smith  T.  Savannah,  F.  &  W.  By.  Ua,  (Ga.)  18  8.  JC. 
806. 

Presumptions . 

09.  On  appeal  from  an  order  granting  a  motion 
to  set  aside  a  judgment  on  the  gioand  of  soipriaa 


Digitized  by 


Google 


1126 


INDBZ. 


or  excusable  neglect,  where  It  appears  that  ap- 
pellant did  not  ask  any  findings  ol  fact,  It  will 
be  presumed  that  his  objection  is  on  the  ground 
that,  taking  as  true  that  view  of  the  testimony- 
most  favorable  to  appellee,  he  was  not  entitled  to 
the  relief  asked.— Holden  y.  Purifoy,  (N.  C.)  12 
8.  B.  848. 

70.  Where  the  court  In  its  charge  states  what 
wtui  insisted  on  by  plaintifl  and  defendant  respect- 
ively, it  will  be  presumed  on  appeal  that  this  state- 
ment has  reference  to  their  contentions  as  parties, 
and  not  to  their  evidence  as  witnesses;  and  sudi 
statement  will  be  taken  to  be  correct,  where  the 
judge  does  not  certify  that  It  is  Incorrect,  or  that 
he  was  requested  to  modify  it.  —  Chattahoochee 
Brick  Co.  v.  SuUivan,  (Ga.)  12  B.  B.  216. 

71.  Instructions  to  the  jury  which  are  literally 
correct,  as  to  admissions  made  in  a  written  agree- 
ment of  the  parties,  will  not  be  construed  as  rul- 
ing on  admissions  elsewhere  made  in  the  plead- 
ings  or  the  evidence.— Chattahoochee  Brick  Co.  t- 
Sulllvan,  (Oa.)  12  &  B.  210. 

Weight  and  sufficlenoy  of  evidence. 

72.  Exceptions  to  an  award  on  the  ground  that 
it  is  contrary  to  the  evidence  is  demurrable  if  a 
full  and  complete  brief  of  the  evidence  has  not 
been  filed.— Fowler  v.  Jackson,  (Ga.)  12  S.  E.  811. 

73.  Where  the  evidence  is  confiictlng  on  the 
question  whether  the  death  of  plaintiff's  husband 
was  caused  by  injuries  received  through  defend- 
ant's negligence  or  by  disease  not  consequent  up- 
on such  Injuries,  and  the  lury  find  for  plaintiff, 
a  judgment  refusing  defendant's  motion  for  a  new 
trial  will  not  be  disturbed,  unless  the  record 
shows  that  the  verdict  was  the  result  of  improper 
influence.— Richmond  &  D.  R.  Co.  t.  Davis,  (Ga.) 
12  B.  B.  2M. 

74.  Questions  as  to  the  weight  of  evidence, 
and  the  effect  of  newly-discovered  evidence,  are 
addressed  solely  to  the  discretion  of  the  trial 
court  on  motion  for  a  new  trial,  and  its  action 
thereon  in  refusing  a  new  trial  is  not  reviewable. 
— Perrell  v.  Thompson,  (N.  C.)  12  S.  E.  109. 

75.  Where  there  was  evidence  to  support  a  ver- 
dict, and  the  trial  court  was  satisfied  therewith. 
It  will  not  be  disturbed.— Port  Boyal  &  W.  C. 
By.  Co.  y.  Griffin,  (Ga.)  12  S.  E.  303. 

76.  Findings  of  fact  by  a  trial  judge  will  not 
be  reviewed  as  against  the  evidence,  unless  there 
is  none  to  support  tbem,  and  the  evidence  is  sent 
ap  so  that  the  court  can  determine  its  character. 
— Travers  v.  Deaton,  (N.  C.)  12  B.  B.  873. 

77.  In  an  action  for  commission  for  a  sale  of 
land  made  by  a  third  person,  plaintiff  testified 
that  the  sale  was  made  while  he  was  defendant's 
agent,  under  a  contract  giving  him  a  commission, 
whether  the  land  was  sold  by  him  or  any  one 
else,  which  defendant's  testimony  denied.  The 
verdict  was  for  plaintiff,  and  the  court  refused  a 
new  trial.  Held,  under  Code  Va.  i  8484,  which 
provides  that  a  certificate  of  the  evidence  shall 
be  considered  on  appeal  as  a  demurrer  tuthe  evi- 
dence, that  the  judgment  should  be  affirmed. — 
Boulware  v.  Jewett,  (Va.)  12  B.  B.  403. 

78.  Where  the  Issue  is  whether  the  vendor  of 
land  made  false  and  firaudulent  misrepresenta- 
tions as  to  the  quantity  of  land  in  a  tract  sold, 
and  the  evidence  clearly  shows  that  the  repre>- 
sentations,  if  made,  were  false,  and  several  wit- 
nesses swear  that  they  were  made,  a  verdict 
finding  that  the  vendor  made  such  representations 
will  not  be  set  aside  on  appeal,  though  the  evi- 
dence on  which  it  is  based  is  contradicted  by  the 
evidence  of  the  other  party.— Meek  v.  Bpracher, 
(Va.)  12  8.  E.  897. 

79.  Where  the  evidence  is  conflicting  on  all 
the  material  points  in  the  case,  the  action  of  the 
chancellor  in  granting  an  Injunction  and  appoint- 
ing a  receiver  will  not  be  disturbed  by  the  su- 
preme court  —  Atwater  v.  Equitable  mortgage 
Co.,  (Ga.)  12  B.  E.  1066. 

Bolings  on  evidence. 

80.  The  appellate  court  will  not  consider  an 
alleged  error  in  admitting,  and  afterwards  ruling 


out,  certain  testimony,  wliere  tbe  testimony  went 
in  without  objection,  and  was  ruled  out  on  appel- 
lant's motion.— Christian  v.  State,  (Ga.)  18  8.  K. 
046. 

Matters  not  apparent  of  record. 

81.  A  ground  of  the  motion  for  a  new  trial, 
which  is  not  approved  by  the  court,  will  not  be 
considered;  nor  will  grounds  which  complain  of 
the  ruling  out  of  interrogatories,  or  the  improper 
admission  of  evidence,  be  considered  where  such 
interrogatories  and  evidence  are  not  set  out  there- 
in or  in  the  bill  of  exceptions. — Hagerstown  Steam- 
Engine  &  Machine  Co.  v.  Gizzard,  (Ga.)  12  S.  E. 
939. 

82.  In  a  suit  against  a  telegraph  company  for  a 
negligent  alteration  of  a  message,  where  there  is 
nothing  in  the  record  to  show  that  the  oouditions 
printed  on  the  blank  on  which  the  measa^  was 
written  constituted  any  part  of  the  evidence  on 
which  the  case  was  submitted,  the  supreme  court 
cannot  review  a  refusal  of  a  charge  in  relation  to 
a  condition  that  the  company  would  not  be  liable 
where  aclaim  was  not  presented  in  writing  within 
60  days  after  the  sending  of  the  message. — West- 
em  Union  TeL  Ca  v.  Hill,  (Ga.)  12  S.  B.  877. 

Harmless  error. 

83.  Competent  and  uncontradicted  evidence 
having  established  a  fact,  in  proof  of  which  in- 
competent evidence  is  admitted,  the  error  is  not 
prejudicial.— Powell  v.  Brunner,  (Ga.)  12  8.  E. 
744. 

84.  .fhere  the  contents  of  a  deed  h.v6  be^c 
given  in  evidence  without  objection,  the  admis- 
sion of  the  deed  itself  is  harmless  error.  —Blake 
V.  Broughton,  (N.  C.)  12  8.  E.  127. 

85.  In  a  suit  to  cancel  an  option  contract  for 
the  sale  of  laud,  the  defendants  had,  before  the 
suit  was  brought,  executed  a  release  of  all  their 
Interest  under  the  contract.  This  release  they 
recorded  while  the  suit  was  pending.  A  decree 
of  cancellation  was  entered,  but  no  costi  were 
awarded  against  the  defendants.  Held,  that  the 
defendants  were  not  prejudiced  by  the  judgment, 
and  could  not  have  it  reversed  for  errors  in  the 
proceedings.- Workman  v.  Doran,  (W.  Va.)  13 
S.  B.  770. 

86.  Where  a  just  result  has  been  reached  on  tho 
merits,  tbe  judgment  will  not  be  reversed  because 
the  trial  court  did  not  compel  plaintifl  to  attach  as 
an  exhibit  the  record  on  which  a  judgment  referred 
to  in  the  petition  was  founded.— Lyons  v.  PlMiters' 
Loan  &  Savings  Bank,  (Ga.)  13  S.  E.  882. 

Objections  waived. 

87.  Where  the  record  does  not  show  that  any 
objection  was  made  or  exception  taken  to  the  de- 
nial of  a  motion  for  a  new  trial,  any  error  in  such 
ruling  will  l>e  taken  to  have  been  waived.— Snod- 
grass  v.  Copenhaver,  (W.  Va.)  12  S.  E.  685. 

88.  Grounds  of  motion  for  a  new  trial  not  in- 
sisted upon  on  appeal  will  not  be  considered  by 
the  auL^eme  court.- Davis  t.  Jackson,  (Qa.)  12 
0.  B.  299. 

89.  Where  the  court  permits  the  jury  to  take 
the  written  chai^  to  their  room,  on  account  of  the 
statement  therein  of  various  amounts,  etc.,  that 
they  would  not  be  likely  to  remember,  and  might 
wish  to  refer  to,  the  irregularity  of  the  practice  is 
waived  by  failure  to  object  thereta  —  Chatta- 
hoochee Brick  Co.  v.  SuUivan,  (Ga.)  12  S.  B.  816. 

90.  It  is  too  late  after  verdict  to  object  for  ih« 
first  time  to  remarks  by  jurors  in  the  course  of  th« 
trial.  Lact  and  Fauntlebot,  JJ.,  dissenting. — 
Atlantic  &  D.  R.  Co.  v.  Peake,  (Va.)  12  S.  E.  348. 

91.  It  having  been  adjudged,  in  an  action  to 
recover  posscusion  of  property  sold  under  fore- 
closure, that  plaintiff  was  not  entitled  to  posses- 
sion, an  order  refusing  to  dismiss  the  complaint, 
and  allowing  plaintiff  to  proceed  to  establish  his 
right  to  a  foreclosure,  cannot  be  affirmed  on  the 
ground  that  the  court  erred  in  its  judgment  that 
he  was  not  entitled  to  possession,  no  appeal  hav- 
ing been  taken  by  plaintiff  from  such  judgment, 
and  the  time  therefor  having  expired. — ^De  Walt 
r.  Kinard,  (8.  C.)  12  S.  B.  867. 
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V.  Bfpeot  of  Afpbai. 
Stay. 

92.  Where  an  appeal  without  bond  is  taken  b7 
the  executor  from  an  order  appointing  a  receiver 
of  the  personal  property  of  the  estate,  it  does  not 
operate  to  stay  the  execution  of  the  order,  under 
Code  8.  C.  i  850,  providing  that,  if  a  judgment 
direot  the  delivery  of  documents  or  personal  prop- 
erty, an  appeal  therefrom  shall  not  operate  as  a 
stay  of  proceedings,  unless  the  property  be 
brought  into  court,  or  bond  with  surety  be  given. 
—Barman  v.  Wagner,  (8.  C.)  18  8.  B.  98. 

VL  Decision. 

Errors  as  to  coats. 

98.  Where  the  supreme  court  has  a  case  before 
it  properly  on  other  grounds,  it  will  correct  any 
error  in  the  court  below  as  to  costs,  though  it 
-would  not  for  that  alone  reverse.  —  Farmers' 
Bank  v.  Woodford,  (W.  Va.)  lit  8.  E.  644. 

XViTolons  appeal. 

94.  An  appeal  is  frivolous  when  it  Is  entirely 
without  merit,  and  entered  merely  to  delay  the 
creditor  In  the  collection  of  his  debt — Clark  v. 
Fee,  (Qa.)  12  B.  B.  181. 

AfiBrmanoe. 

95.  When,  in  violation  of  statute.  Immaterial 
evidence  is  brought  up  on  appeal,  and  is  blended 
and  intermixed  with  the  material,  so  that  the  labor 
of  selection  and  separation  Is  cast  upon  the  court, 
instead  of  being  performed  by  counsel,  the  verdict 
will  generally  M  treated  as  correct,  in  so  far  as  it 
depends  upon  a  slate  of  facts  to  support  it. — Bowe 
Y.  Oress  Lumber  Co.,  (Oa.)  12  S.  £.  177. 

96.  Where  a  case  is  remanded  on  appeal  to 
give  the  appellant  an  opportunity  to  have  a  "case 
settled, "  and  when  the  case  is  again  regularly 
called  on  appeal  four  months  later  it  appears  that 
no  "case  settled"  has  been  filed,  the  judgment 
frill  be  afOrmed  on  motion. — Mitchell  v.  Tedder, 
(N.  C.)  12  8.  E.  1044. 

IMsmissaL 

97.  Where  the  record  has  not  been  printed  as 
required  by  supreme  court  rule  28,  and  the  appeal 
not  docketed  at  the  term  next  after  the  rendition 
of  judgment,  as  required  by  rule  5,  the  only  ex- 
cuse for  such  failure  being  press  of  business  on 
the  part  of  counsel,  and  appellant  has  not  offered 
to  file  a  bond  or  make  a  deposit  in  lieu  thereof, 
the  appeal  will  be  dismissed.— Hinton  v.  Fritch- 
erd,  (N.  C.)  12  8.  E.  838. 

98.  The  failure  of  the  appellees  to  docket  a  cer- 
tificate and  move  for  dismissal  at  the  first  term 
of  the  supreme  court  after  the  appeal  Is  filed  in 
the  trial  court  does  not  waive  their  right  to  move 
for  dismissal  at  the  next  term  for  failure  of  ap- 

SsUant  to  docket  the  case  intlme.— WMtehead  v. 
landiford,  (N.  C.)  12  8.  E.  908. 

99.  Where  an  appeal  is  not  filed  In  the  su- 
preme court  at  the  first  term  after  it  has  been 
filed  in  the  trial  court,  and  no  excuse  given  there- 
for, and  a  certiorari  to  the  clerk  to  send  up  the 
transcript  is  not  asked,  the  appeal  will  be  dis- 
missed.—Whitehead  V.  Blandiford,  (N.  C.)  12  8. 
E.  908. 

100.  Where,  after  the  issuing  of  an  injunction 
from  which  an  appeal  is  taken,  it  appears  that 
the  case  has  been  tried,  and  the  issues  found, 
and  judgment  rendered  against  appellant,  the  ap- 
peal will  be  dismissed. — Fritcbard  v.  Baxter, 
(N.  C.)  12  B.  E.  906. 

101.  Where  an  appeal  is  not  docketed  until 
after  the  time  fixed  by  law,  and  appellant  does 
not  move  for  a  certiorari  at  the  fij^t  term  next 
after  the  trial,  the  appellee  may  more  to  dismiss 
-Uie  appeal  in  the  supreme  court,  and  does  not 
waitre  his  right  to  do  so  by  failing  to  docket  the 
certificate  or  moving  to  dismiss  the  appeal  in  the 
trial  court.— Joyner  v.  Hines,  (N.  C.)  13  S.  E.  901. 

102.  Where  appellant  fails  to  furnish  the  copies 
of  the  "case,"  and  points  required  by  rule  8  ot 
tbe  supreme  court,  and  also  fails  to  answer  to  a 


peremptory  call  of  the  docket,  tho  appeal,  on  mo- 
tion, will  be  dismissed,  as  provided  by  rule  11. — 
Randolph  v.  Habn,  (8.  C. )  12  8.  E.  600. 

108.  Rule  48  of  the  circuit  court,  which  pro- 
vides that,  "  where  a  party  makes  a  case  or  ex- 
ception, he  shall  procure  the  same  to  be  filed 
within  ten  days  after  the  same  shall  be  settled, 
or  it  shall  be  deemed  abandoned, "  applies  also 
to  the  supreme  court;  and  an  appellant  who  falls 
to  file  her  i:ase  iu  the  supreme  court  within  10 
days  after  it  is  settled  will  be  deemed  to  have 
abandoned  her  appeal.— Donahue  v.  Entetprise  B> 
Co.,  (8.  C.)  12  S.  E.  665. 

104.  Where  appellant  fails  to  deliver  to  the 
clerk  of  the  supreme  court  the  number  of  copies 
of  his  points  required  by  rule  8  of  the  supreme 
court,  the  appeal  will  be  dismissed,  as  provided 
by  rule  11.— Veronee  v.  Bell,  (8.  C.)  12  8.  B.  684; 
Barrett  v.  Faust.  Id. 

105.  The  amount  involved  in  each  of  several 
cases  against  the  same  defendant  being  less  than 
9500,  the  jurisdictional  amount  of  the  supreme 
court  of  appeals  as  fixed  by  the  constitution  of 
Virginia,  the  appeals  therein  must  be  dismissed. 
— Lawson  v.  Bransford,  (Va.)  12  8.  E.  lOs;  Greg- 
ory V.  Same,  Id.  109. 

106.  The  amount  involved  in  a  case  being  less 
than  tSOO,  the  jurisdictional  amount  of  the  su- 
preme court  of  appeals  as  fixed  by  Const.  Va.  art 
6,  J  2,  and  there  being  nothlug  to  bring  the  case 
within  the  exceptions  provided  In  said  section,  an 
appeal  therein  must  be  dismissed.— Litchlord  v. 
Day,  (Va.)  12  S.  E.  107. 

107.  Where  the  appeal  is  not  docketed  when  re- 
quired by  rule  5,  and  the  record  Is  not  printed,  as 
provided  by  rule  28,  and  no  bond  for  costs  on  ap- 
peal is  filed,  nor  leave  given  to  appeal  in  forma 
pauperis,  the  appeal  will  be  dismissed. — In  re 
Berry,  (N.  C.)  12  8.  E.  125. 

108.  A  motion  to  dismiss  an  appeal  because  the 
justification  of  the  sureties  is  not  in  double  the 
amount  of  the  bond  cannot  be  entertained  unless 
written  notice  of  the  motion  is  given  as  required 
by  Acts  N.  C.  1887,  o.  121.— MoGee  v.  Pox,  (N.  C.) 
12  8.  B.  S69. 

109.  Notice  of  a  motion  to  dismiss  an  appeal 
may  be  served  on  one  of  a  firm  of  attorneys  rep- 
resenting tbe  appellant— Ashe  V.  Glenn,  (8.  C.) 
12  S.  E.  428. 

110.  On  motion  to  dismiss  an  appeal  for  a  fail- 
ure to  serve  copies  of  the  case  within  the  time 
required  by  the  rules  of  court,  no  consideration 
can  be  given  to  an  oral  agreement  of  counsel  that 
the  appellant  might  proceed  without  regard  to  the 
time  fixed  by  the  rules. — Ashe  v.  Glenn,  (8.  C.) 
12  8.  E.  428. 

111.  On  appellant's  failure  to  file  his  printed 
points  and  authorities  within  three  days  before 
tiie  commencement  of  the  argument,  as  required 
by  Sup.  Ct  S.  C.  rule  8,  respondent's  motion  to 
dismiss  the  appeal  will  be  granted,  as  rule  11  ex- 

Sressly  provides  that  respondent  mi^  have  an  or- 
er  dismissing  the  appeal  for  suoh  failure.— Dial 
V.  Dial,  (8.  C.)  12  8.  E.  474;  Hill  v.  Salinas,  Id. 
476. 

113.  A  juagment  of  the  supreme  court  dismiss- 
ing an  appeal,  rendered  after  a  full  hearing,  is 
conclusive  of  all  mattei-s  which  could  or  should 
have  been  presented  at  the  hearing;  and  after 
such  dismissal  it  is  too  late  for  appellant  to  avail 
himself  of  Acts  8.  C.  1880,  p.  868,  (Code  Civil 
Froc.  $  849,)  which  provides  that  where  an  appel 
lant  has  in  good  faith  served  a  notice  of  appeal, 
and  has  through  mistake  omitted  to  perfect  It, 
the  supreme  court  may  permit  an  amendment,  as 
this  act  applies  only  to  pending  appeals. — Dial  v. 
Dial.  (8.  C.)  12  8.  E.  474;  Hill  v.  Salinas,  Id.  476. 
118.  An  appeal  which  has  been  dismissed  for 
appellant's  failure  to  file  the  number  of  printed 
copies  of  the  record  required  by  Sup.  Ct.  Rule  28 
will  be  reinstated  on  ufiSdavits  of  appellant  and 
others  that  he  caused  the  requisite  number  of 
copies  to  be  printed,  but  owing  to  a  misunder- 
standing of  the  Instructions  given  him  by  his 
counsel  and  the  clerk  of  the  superior  court,  to 
whom  he  applied  for  information,  he  sent  onjv 
one  nrinted  oodt  to  the  sunreme  court    Dist' 
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guishing  Griffin  v.  Nelson,  106  N.  C.  235, 11  S.  E. 
Il4.— Smith  V.  Bununerfield,  (N.  C.)  13  8.  E.  466. 

Beversal. 

114.  Where,  on  appeal  from  a  Indgment  for  ie- 
fendantnon(d>8t«mte  veredicto,  me  supreme  court 
intend  simply  to  reverse  the  judgment,  but,  by  In- 
advertence, the  words  "and  a  new  trial  must  be 
had  in  the  court  below,  and  we  so  adjudge, "  are 
added  to  the  opinion  after  the  words  "  the  judg- 
ment is  reversed, "  the  court  may,  on  discovering 
the  error,  and  without  notice  to  the  parties,  strike 
out  the  former  words,  and  the  trial  court  there- 
after proi>erly  renders  judgment  on  the  verdict 
for  plaintiff  without  a  new  trial. — Summerlin  t. 
Cowles,  (N.  C.)  13  8.  E.  234. 

115.  The  case  on  appeal  having  been  duly 
served,  and  the  trial  judge  having  certified  that 
he  cannot  settle  the  case  without  his  notes  taken 
at  the  trial,  which  have  been  lost,  the  appellant 
is  entitled  to  a  new  trial. — Ulemmons  v.  Arch- 
beU,  (N.  C.)  12  8.  E.  678. 

Mandate  and  proceedings  below. 

116.  Where  a  defendant  has  bv  his  answer 
waived  the  statute  of  frauds  and  substantially  ad 
mitted  the  agreement  as  set  out  in  the  bill,  and, 
on  appeal  from  a  decision  of  the  circuit  court,  this 
court  decides  that  the  plaintiff  is  entitled  to  relief 
founded  upon  said  agreement,  the  defendant,  when 
the  case  is  sent  back,  should  not  be  permitted  to 
withdraw  his  waiver,  and  file  a  new  plea  setting 
up  the  statute  of  frauds.— Barrett  v.  McAllister, 
(W.  Va.)  12  8.  E.  1106. 

117.  Where  the  supreme  court.  In  passing  upon 
a  number  of  exceptions,  sustains  only  two,  anG, 
while  affirming  the  case,  remands  it  lor  further 
action  by  the  trial  court,  upon  retrial  the  court 
should  follow  the  opinion,  rather  than  the  formal 
conclusion,  "affirmed,"  and  failure  to  do  so  is 
error.— Scroggs  v.  Stevenson,  (N.  C.)  12  8.  E. 
1081. 

Bes  adjudioata. 

118.  When  a  question  has  been  decided  on  a 
former  appeal  to  this  court  in  the  same  action,  the 
matter  is  res  adjudicata,  and  not  open  for  recon- 
sideration by  the  court  below.— Gordon  v.  CoUett, 
(N.  C.)  13  S.  B.  382. 

VII.  Liabilities  as  Appbal-Bohds. 

Judgment. 

119.  In  detinue  tried  on  appeal  by  the  defendants 
from  justice's  court,  judgment  for  the  property  or 
its  value  may  be  entered  against  the  sureties  on 
the  appeal-bond  under  Code  W.  Va.  c.  50,  i  172,  pro- 
viding that  when  the  judgment  appealed  from  is 
against  the  appellant  for  a  sum  of  money,  and  an 
equal  or  greater  sum  is  found  due  by  the  appellant, 
judgment  shall  be  rendered  against  the  appellant, 
and  the  sureties  on  the  appeal-bond.— Arthur  v. 
Ingels,  (W.  Va.)  12  S.  E.  8% 

APPEABANCE. 

Effect. 

1.  Defendant,  by  appearing  and  pleading  to 
an  action,  waives  all  irregularities  in  the  serv- 
ice and  filing  of  papers.  Caot  and  Faumtlbrot, 
JJ.,  dissenting. —Atlantic  &  D.  R.  Co.  T.  Peake, 
(Va.)  13  8.  B.  848. 

2.  By  a  general  demurrer  to  the  petition,  the 
defendant  waives  the  sufficiency  of  the  service, 
though  a  defect  therein  is  made  one  of  the  grounds 
of  the  demurrer. — Lyons  v.  Planters'  Loan  &  Sav- 
ings Bank,  (Oa.)  12  S.  E.  882. 

ABBimATION  AND  AWABD. 

Submission. 

1.  An  agreement  to  submit  to  arbitration  a 
suit  for  damages  for  overflowing  land  provided 
that  "all  the  matters  in  controversy  •  *  •  set 
forth  in  the  pleadings"  should  be  submitted,  and 
that  the  award  should  be  made  to  cover  "all  dam- 
ages to  lands,  crops, "  etc.  Held,  that  the  award 
of  expenses  for  ditching  claimed  in  the  bill,  and 


of  damages  to  crops  and  lands,  were  within  the 
matter  submitted.— Fowler  v.  Jackson,  (0».)  IS 
S.  B.  811. 

Substitution  of  arbitrators. 

2.  If,  after  another  is  substituted  for  one  of 
the  original  arbitrators  chosen  under  the  agree- 
ment to  submit,  a  party  submits  his  case,  be  can- 
not after  the  award,  complain  that  the  snbsti- 
tution  was  without  his  consent. — ^Fowler  v.  Jack- 
son, (Oa.)  Ui&  B.  OIL 

Award. 

8.  In  an  action  for  a  partnership  scooanting; 
an  order  entered  by  consent  provided  that  all  is- 
sues arising  out  of  the  pleadings  should  be  re- 
ferred to  one  M.,  whose  findings  and  decision 
should  be  "final  and  conclusive  between  all  the 
parties  hereto. "  Held,  that  the  order  was  aa 
agreement  to  submit  the  controversy  to  an  arbi- 
trator, and  make  his  award  a  jnd^mMit  of  the 
court,  and  that,  as  there  was  no  limit  imposed 
upon  the  power  of  the  arbitrator,  his  award  oould 
not  be  impeached,  in  the  absence  of  anything  on 
the  face  of  it  showing  that  he  acted  upon  an  er- 
roneous view  of  the  law.— Reixensteiii  ▼.  Hahn, 
(N.  C.)  12  8.  E.  4& 

Setting  aside  award. 

4.  Defendant  cannot  except  to  the  award  od 
the  ground  tiiat  it  is  excessive,  where  the  excep- 
tions do  not  show  that  the  award  waa  the  result 
of  fraud,  accident,  or  mistake.— Fowler  r.  Jack- 
son, (Oa.)  13  8.  B.  811. 

Argxuuent  of  ConnaeL 

See  TrJol,  11, 12. 

ABBEST. 

In  olyll  actions. 

1.  Plaintiffs  delivered  to  defendant  fertilicer 
on  credit,  under  a  contract  to  hold  any  of  it  that 
might  be  left  unsold  by  him,  and  the  proceeds  of 
such  as  might  be  sold  in  trust  for  the  payment  of 
his  debt  to  them,  and  also  to  deliver  to  plaintiffs 
the  notes  he  might  take 'for  such  fertilizer,  and 
apply  all  proceeds  of  such  notes  as  collected  to 
the  payment  of  the  debt  to  plaintiffs,  whether  the 
same  had  matured  or  not  field  that.  In  receiv- 
ing money  under  this  contract,  defendant  assamed 
a  fiduciary  relationship  to  plaintifts  within  the 
meaning  of  Code  N.  C.  S  291,  par.  2,  providing 
that  a  defendant  may  be  arrested,  "in  an  action 
•  •  •  for  money  received,  or  for  property  em- 
bezzled, or  fraudulently  misapplied,  •  •  •  by 
any  factor,  agent,  broker,  or  other  person  in  a 
fiduciary  capacity.  "—Travers  v.  Deaton,  (S.  C.) 
12  B.  E.  873. 

In  criminal  cases — Warrant. 

3.  An  officer  may  arrest  without  a  warrant 
for  a  breach  of  the  peace  in  his  presence,  with- 
out first  informing  the  offender  of  the  nature  of 
the  offense,  the  official  character  of  the  officer 
being  known  to  the  offender.— State  v.  McAfee, 
(KG.)  12  S.  E.  485. 

8.  A  breach  of  the  peace  is  in  the  presence  of 
an  officer  if  it  is  so  near  that  he  can  hear  what  is 
said  and  the  sound  made  by  the  blows,  though 
it  is  too  dark  for  htm  to  see  what  is  done.— Stats 
v.  McAfee,  (N.  O.)  13  8.  B.  435. 

4.  A  private  person  attempting  to  make  am  ar- 
rest for  riot  after  the  offenders  have  dispersed, 
without  a  warrant,  on  the  order  of  a  justice,  im- 
mediately becomes  a  trespasser,  and  may  be  re- 
sisted without  giving  him  any  right  to  shoot  the 
person  whose  arrest  is  sought --State  v.  Camp- 
bell, (N.  C.)  12  B.  E.  441. 

6.  Under  the  provisions  of  Code  N.  O.  I IISB, 
that  every  person  summoned  by  a  justice  "to  aid 
in  suppressing  any  riot,  rout,  unlawful  assem- 
bly, affray,  or  other  breach  of  the  peace,  at  to 
arrest  the  persons  engaged  in  the  commission  of 
such  offenses,  to  prevent  the  oommiasion  of  any 
felony  or  larceny  which  may  be  threatened  or 
begun,   shall  do  so, "  after  aoch  offannea   hava 
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been  committed,  and  the  offenders  have  dispersed, 
a  private  person  has  no  aathorit?  to  arrest  one  of 
such  offenders  on  the  mere  order  of  a  justice,  but 
be  is  required  to  have  a  warrant. — State  v.  Camp- 
bell, (N.  C.)  IS  8.  K  441. 

ABSON. 

Eridenoe. 

Un  a  trial  for  the  arson  of  a  warehouse,  a 
witness  for  the  state  testified  that  when  he  got  to 
the  fire  it  was  so  small  that  be  could  have  put  it 
out,  but  that  in  his  excitement  he  ran  away  to 
look  after  his  sick  brother  in  an  ad]oinlng  house, 
and  that  he  noticed  that  a  plank  had  been  torn 
off  the  warehouse;  that  he  thrust  his  head  through 
the  hole,  beneath  the  floor,  and  noticed  a  blacK 
charred  mark  leading  along  the  beams  towards 
the  center  of  the  warehouse  to  a  pile  of  trash, 
which  was  on  fire,  making  him  believe  that  oil 
had  been  used.  Two  other  witnesses  testified 
thai  they  had  been  under  the  warehouse  a  week 
before,  and  had  not  noticed  any  trash.  Another 
witness,  who  was  early  at  the  fire,  testified  that 
he  thought  it  was  of  incendlaiy  origin.  A  large 
political  meeting  had  been  held  in  the  warehouse 
on  the  day  of  the  fire,  and  much  smoking  had 
been  indulged  in  by  the  audience.  One  witness 
testified  that  he  had  searched  the  warehouse  for 
burning  cigar  stubs  after  the  meeting,  but  that 
he  had  beun  unable  to  find  any.  HM,  that  the 
evidence  was  not  sufficient  to  establish,  be^jrond  a 
reasonable  doubt,  that  the  fire  was  incendiary  in 
its  origin,  and  not  accidental,  and  that  a  con- 
viction must  be  set  aside.  Lact,  J.,  dissenting. 
—Brown  v.  Commonwealth,  (Va.)  12  H.  £.  472. 

ASSAULT  AND  BATTERY. 

Criminal  prosecution. 

1.  Where  a  person  who  has  committed  a 
breach  of  the  peace  in  the  presence  of  an  officer 
is  ordered  by  the  latter  to  consider  himself  un- 
der arrest,  the  offender  commits  an  assault  on 
the  officer  by  raising  a  stick  in  a  striking  posture 
over  his  head,  and  causing  him  to  step  aside  to 
avoid  an  apprehended  blow.— State  v.  McAfee, 
'N.  C.)  18S.  E.  48Sw 

Indictment. 

2.  An  indictment  for  assault  and  battery,  in 
order  to  give  the  court  of  general  sessions  in 
South  Carolina  jurisdiction,  must  charge  an  as- 
saultof  ».high  and  aggravated  character;  and  one 
simply  charging  that  defendant,  "  with  force  and 
arms,  **  "did  make  an  assault,  "  and  "in  the  dweil- 
ing-nouse"  of  the  assaulted  person  "did  beat, 
wound,  and  ill  treat"  him,  is  insuffldont  to  give 
the  court  lurisdiction.— SUte  v.  Grant,  (8.  C.)  13 
fi.  E.  1070. 

3.  An  indictment  alleging  that  accused  made 
an  assault  with  a  stone,  and  "did  feloniously, 
maliciously,  and  unlawfully  beat,  wound,  ill- 
treat,  and  cause  bodily  injury, "  etc.,  sufficiently 
conforms  to  the  language  of  Code  Va.  %  3671:  "ft 
any  person  maliciously  shoot,  stab,  cut,  or 
wound,"  eto. — Jones  v.  Commonwealth,  (Va.)  12 
a  E.  226. 

4.  The  charge  in  the  indictment  being  that 
the  injury  was  done  maliciously,  "with  intent  to 
maim,  disfigure, "  etc.,  a  verdict  simplv  finding 
the  prisoner  guilty  of  "malicious  assault"  is  fa- 
tally defective.— Jones  v.  Commonwealth,  (Va.) 
12  S.  E.  226. 

Instructions. 

5.  In  a  prosecution  for  assault  and  battery, 
an  Instruction  requested  by  defendant  that  the 
jury  must  acquit  if  they  find  that  "defendant  in- 
tended to  commit  a  violent  injury  on  the  person 
of  the  prosecutor,  but  afterwards  voluntarily  de- 
sisted therefrom, "  is  properly  qualified  by  add- 
ing, "before  doing  any  act  towards  carrying  out 
such  intention.  "—Bishop  v.  State,  (Qa.)  12  S.  B. 
641. 

Fine. 

6.  In  an  action  against  a  jailer  for  assault 
With  a  deadly  weapon  upon  a  female  prisoner,  a 


fine  of  $100  i*  not  excessive,  where  it  appears 
that,  the  prisoner  refusing  to  stop  her  singing, 
which  greatly  annoyed  the  sick  wife  of  the  jailer, 
he  severely  and  cruelly  beat  her  with  a  horse- 
whip.—State  V.  Roseman,(IT.  C.)  12  S.  B.  1089. 

ASSIGNMENT. 

See,  also,  AsHgnmentfor  Benefit  of  Creditors. 
Of  debt  and  mortgage,  see  Mortgages,  13-14. 
errors,  see  Appeal,  2S,  39. 

What  is  assignable. 

1.  A  right  of  action  against  a  common  carrier 
for  injury  to  goods  while  in  transit  is  assignable. 
—Norfolk  &  W.  a  Co.  V.  Read,  (Va.)  12  &  B. 
B9S. 

Bights  of  parties. 

a.  A  court  of  law  has  jurisdiction  of  an  ac- 
tion of  trrapass  on  the  case  to  recover  damages 
for  loss  by  fire,  though  plaintiff  has  assigned 
parts  of  any  recovery  that  may  be  had,  and  may 
apportion  the  judgment  to  satisfy  the  different 
assignments.— Tyler  v.  Ricamore,  (Va.)  13  8.  E. 
7«9. 

ASSIGNMENT  FOB  BENEFIT 
OF  CBEDITOBS. 

See,  also.  Bankruptcy;  Xnvolveney. 

Preferences. 

1.  Where  a  mortgage  to  a  bank  by  an  insolv- 
ent, within  90  days  before  a  general  assignment, 
is  drawn  by  the  solicitor  of  the  bank,  who  was 
also  a  director,  knowledge  of  the  debtor's  in- 
solvency, acquired  from  him  by  the  solicitor 
while  acting  as  his  attorney,  is  not  imputed  to 
the  bank,  though,  after  the  accrual  of  .the  debt 
secured  by  the  mortgage,  the  solicitor  was  re- 
tained by  the  debtor  wim  knowledge  of  his  rela- 
tion to  the  bank.— Akers  v.  Rowan,  (8.  C.)  13  S. 
E.  165;  Shand  t.  Central  Nat.  Bank,  Id. ;  Same 
y.  Rowan,  Id. 

2.  A  bsnk  allowed  a  merchant  to  overdraw 
his  account  on  security  of  bills  of  lading  depos- 
ited with  it  On  March  16th,  when  the  over- 
drafts amonnted  to  $9,185,  the  bank  let  him  havie 
$1,800,  and  returned  the  bills  of  lading,  taking  a 
mortgiage  for  the  entire  debt  on  his  stock  of 
goods,  and  on  all  additions  thereto  thereafter 
to  be  made.  At  the  same  time  he  agreed  to  de- 
posit all  his  funds  in  the  bank.  He  was  to  be  al- 
lowed to  check  against  the  deposit  for  such  sums 
as  should  be  necessary  to  run  his  business,  and 
the  balance  was  to  go  in  pavment  of  the  debt. 
On  April  SOth,  this  had  been  reduced  to  $7,714.58, 
and  he  gave  a  new  mortgage  of  the  same  tenor  as 
the  first,  which  was  surrendered.  At  his  re- 
quest, neither  of  the  mortgages  was  recorded. 
On  July  80th,  the  debt  had  been  reduced  to 
$4,531.89,  and  to  securethat  sum  a  third  mortgage 
was  given  on  the  stock  of  goods.  On  August  SOth, 
the  )>ank  seized  the  goods  under  the  last  mort- 
gage, and  on  September  2d  the  merchant  made  a 
general  assignment.  A  number  of  drafts  dravm 
on  him  ttirough  the  bank  had  been  sent  back  by 
it  unpaid,  but  the  testimony  was  indefinite  as  to 
the  amount  of  the  drafts,  their  number,  and  the 
time  of  their  dishonor,  and  though  the  cashier 
offered,  during  his  examination  as  a  witness,  to 
prepare  a  list  showing  those  particulars,  it  did 
not  appear  that  it  was  called  for.  Heid,  that 
the  evidence  was  not  sufficient  to  sustain  a  find- 
ing that,  when  the  last  mortgage  was  given,  the 
bank  had  reasonable  cause  to  believe  that  the 
merchant  was  insolvent. — Akers  v.  Rowan,  (8. 
C. )  12  8.  E.  165;  Shand  T.  Central  Nat.  Bank,  Id. ; 
Same  v.  Rowan,  Id. 

S.  A  mortgalge  of  a  stock  of  goods,  and  of  all 
additions  thereto  thereafter  to  be  made,  is  valid, 
and  the  lien  attaches  to  the  after-acquired  prop- 
erty as  soon  as  it  is  purchased ;  and,  such  a  mort- 
gage having  been  given  more  than  90  days  before 
an  assignment,  a  second  mortgage  given  within 
that  time  in  rratewal  of  the  first  cannot  be  avoid- 
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ed  as  an  unlawful  preference  nnder  Gen.  St.  S. 
C.  1882,  0.  72,  S  2015,  thouRh  the  first  mortgage 
had  not  been  recorded,  and  the  40  days  allowed 
therefor  by  statute  had  expired. — Akersv.  Rowan, 
(8.  C.)  12  8.  E.  165;  8hand  v.  Central  Nat  Bank, 
Id. ;  Same  v.  Rowan,  Id. 

4.  Under  Oen.  8t.  8.  C.  1882,  o.  72,  {  2016, 
declaring  void  securities  given  by  an  insolvent 
debtor,  with  a  view  to  giving  a  preference  within 
90  days  before  making  a  general  assignment,  an 
Insolvent  debtor  is  one  whose  property,  when  re- 
duced to  cash  by  the  ordinary  legal  process,  is 
not  snSlcient  to  pay  his  debts.— Akers  v.  Bowan, 
(8.  C.)  12  8.  E.  165;  Shand  t.  Central  Nat.  Banlc, 
Id. ;  Same  y.  Rowan,  Id. 

5.  A  mortgage  by  an  Insolvent  debtor,  with 
a  view  to  giving  a  preference,  made  within  HO 
days  before  a  general  asssignment,  being  declared 
void  by  Gen.  St.  8.  C.  1883,  o.  72,  {  2015.  a  cred- 
itor who,  before  the  execution  of  the  assignment, 
levies  on  property  covered  by  such  a  mortgage, 
Is  entitled  to  priority  over  the  assignee.— Akers 
V.  Rowan,  (8.  O.)  12  8.  E.  165;  Bhaud  r.  Central 
Nat.  Bank,  Id. ;  Same  v.  Rowan,  Id. 

The  assignee. 

6.  It  is  error  to  render  judgment.  In  an  action 
to  set  aside  an  assignment  for  fraud,  against  the 
assignee  personally,  who  has  sold  the  goods, 
where  there  is  no  finding  that  he  Imew  of  the 
fraudulent  intent  of  the  assignors. — Rouse  v. 
Bowers,  (N.  C.)  13  B.  B.  985. 

Associations. 

See  CorpcratUms;  Religioiia  Societies 

ASSUMPSIT. 

Evidence. 

In  astumpsit  toe  moneys  paid  by  plaintiff 
on  defendant's  a300unt,  payments  after  com- 
mencement of  the  action  cannot  be  proven  or 
allowed. -Johnson  v.  Fly,  (Va.)  18  8.  B.  978. 


ATTACHMENT. 

See,  also.  Execution;    OamUhment;   JuMeial 
Sale». 

Grounds— Fraud. 

1.  A  debtor  who  conveys  his  property  for  the 
purpose  of  hindering  and  delaying  his  creditors, 
though  with  the  intention  of  ultimately  paying 
them,  falls  within  the  provision  of  Code  Oa.  § 
8297,  that,  whenever  a  debtor  shall  sell  or  con- 
vey his  property  "for  che  purpose  of  avoiding  the 
payment  of  his  debts,  "  an  attachment  may  issue. 
—Gray  v.  Blackwell,  (6a.)  12  S.  £.  Sesi;  Cole- 
man V.  Same,  Id. 

2.  In  a  suit  in  equity  against  a  foreign  firm, 
aided  by  attachment,  it  appeared  that  defend- 
ants had  issued  a  letter  to  plaintifls '  and  other 
creditors,  asking  an  extension  of  time,  and  stat- 
ing that  if  pressed  they  would  be  compelled  to 
assign.  The  liabilities  were  stated  at  (60,000, 
and  the  assets  at  t80,000.  Most  of  the  creditors 
granted  the  extension.  One  of  defendant  firm 
afterwards  mortgaged  part  of  his  estate  for  >16,- 
000  to  put  in  another  business,  and  on  plaintiffs' 
asking  an  explanation  defendants  referred  to 
other  property,  which  had  not  been  Included  in 
their  statement,  and  expressed  the  intention  of 
paying  all  debts,  or  else  surrendering  all  their 
property.  Held,  that  an  attachment  on  the 
ground  that  defendants  had  or  were  about  to  dis- 
pose of  their  property  to  defraud  creditors  whs 
not  warranted.— Wingo  v.  Purdy,  (Va.)  12  8.  E. 
970. 

Non-residence. 

8.  A  Methodist  preacher  assigned  to  and  liv- 
ing in  a  district  outside  his  state  is  a  non-resi- 
dent, within  the  meaning  of  attachment  laws, 
thoufrh  he  intends  to  return,  and  still  claims  a 
residence  in  the  state,  and  visits  it  once  or  twice 
a  year.— Carden  t.  Carden,  (N.  C.)  U  B.  E.  197. 


Abatement. 

4.  In  a  suit  in  equity  against  a  foreign  flrm, 
aided  by  attachment,  on  abatement  of  the  attach- 
ment the  court  must  dismiss  the  bill.  Code  Va. 
18S7,  i  2964,  giving  the  right  of  attachment  for  a 
debt  not  due  in  case  of  the  debtor's  fraud,  pc«- 
yides  that  it  shall  not  give  a  court  of  equity  jn- 
risdictlon  to  enforce  by  attachment  a  claim  to  a 
deot  not  due,  when  the  only  ground  for  tbd  at- 
tachment is  that  defendants  are  non-residents, 
and  have  estates  where  the  suit  is  broogUk— 
Wingo  V.  Purdy,  (Va.)  12  S.  E.  970. 

Affidavit. 

5.  An  affidavit  in  attachment  which  does  not 
state  the  grounds  distinctly  as  In  affiant's  knowl- 
edge is  insufficient,  under  Code  Oa.  1832,  |  3397, 
providing  that  the  petition  of  the  ereditor  in  at- 
tachment shall  state  distinctly  the  cause  of  oom- 
plalnt,  and  support  the  same  by  affidavit.  Follow- 
ing Melnhard  v.  NeiU,  11  8.  E.  618. —Moore  '.  Neill, 
(Ga.)  12  S.  E.  222;  Waxelbaum  y.  Same,  Id. 

6.  A  petition  for  an  attachment  which  states 
that  the  debtor  conveyed  his  properly  to  a  third 
person,  with  the  underataading  that  it  sboold  be 
reooBveyed  to  the  debtor  after  the  third  person's 
claim  had  been  satisfied,  and  that  this  convey- 
ance was  made  by  the  debtor  to  avoid  the  pay- 
ment of  his  debts,  is  sufficient,  where  it  is  veri- 
fied by  the  affidavit  of  the  debtor,  in  wtiicfa  he 
admits  that  the  facts  stated  In  the  petition  are 
substantially  true,  except  that  the  oonveyanoe 
was  not  made  to  defraud  his  creditors. — G^y  v. 
Blackwell,  (Ga.)  12  S.  B.  888;  Colemao  v.  Same, 
Id. 

Dismissal  of  levy. 

7.  Where  a  motion  is  pending  to  dismiss  a  levy 
on  the  ground  that  the  attaobmmt  was  void  on  its 
face,  it  is  not  error  to  deny  a  motion  to  amend  the 
petition  on  writ  issued.— Chattahoochee  BriokCOL 
V.  BuUivan,  (Oa.)  18  S.  E.  210. 

Procedure. 

8.  Process  need  not  be  annexed  to  a  declaration 
in  attachment;  notice,  as  required  by  Code  Ga.  { 
8809,  will  suffice.— Sutton  v.  Qumi,  (Ga.)  13  & 
E.  979. 

9.  The  plaintiff  in  attachment  of  chattels  for 
purchase  money  may  entitle  himself  to  a  general 
Judgment  against  the  defendant  by  giving  notice, 
as  prescribed  In  Code  Ga.  |  8809.— Button  v. 
Gunn,  (Ga.)  12  8.  E.  979. 

10.  Illiteracy  of  a  defendant  in  attachmeat  is 
no  excuse  for  not  knowing  the  contents  of  a  writ- 
ten notice  and  making  defense  in  due  time. — Sut- 
ton V.  Gunn,  (Oa.)  13  8.  B.  979. 

Betum. 

11.  A  return  in  attachment  which  fails  to  state 
that  the  property  levied  on  is  the  property  of  de- 
fendant is  fatally  defective,  and  the  attachment 
yoid.-OflterdIngar  v.  Ford,  (Va.)  12  B.  E.  1. 

ATTOBNEY  AND  CIjEBNT. 

Duties  and  liabilitieB. 

1.  Where  a  debtor,  wishing  to  oompromiss 
her  liabilities,  has  her  husiiand,  as  her  agent, 
consult  an  attorney  with  reference  to  getting  con- 
trol of  the  executions  against  her,  and  he  unfolds 
to  the  attorney  the  entire  scheme  of  compromise, 
the  attorney  cannot  puiohaae  the  execntions  at  a 
discount  for  his  own  l>eneflt,  but  will  be  held  a 
trustee  of  them  for  the  debtor.— Larey  y.  Bakat: 
(Ga.)  18  8.  E.  684. 

Compensation. 

2.  Where  an  attorney  purchases  execuUtmi 
Bjgainst  a  debtor  who  has  consulted  him  in  rela- 
tion to  such  purchase  for  himself,  at  a  discooot 
for  his  own  benefit,  and  seeks  to  enforoe  them,  be 
is  only  entitled  to  the  amount  paid  for  them,  aad 
to  no  compensation  for  Ids  aarvioes. — Larey  v. 
Baker,  (Ga.)  18  &  B.  684. 

Lien. 

8.  The  acceptance  by  an  attorney  of  his  eU- 
ent's  note  for  his  fee  is  not  a  waiver  of  his  s 
utory  lien.— Davis  v.  Jaokaon.  (Qm.)  IS  8.  K. : 
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4.  In  an  action  on  a  contract  for  attorneys' 
fees,  plaintiffs  testiiled  that  defendant  agreed  to 
pay  tnem  a  certain  sum  to  recover  for  him  from 
one  M.  certain  land ;  that  they  obtained  a  decree 
for  the  land  on  the  payment  to  M.  of  a  certain 
sum;  that  defendant  failed  to  make  the  pay- 
ment within  a  reasonable  time,  though  plain- 
tiffs informed  him  that  they  would  procure  a 
deed  when  he  did  so;  and  that  they  (plaintiffs) 
then  filed  attorneys'  liens  against  the  land. 
The  declaration  alleged  that,  after  the  filing 
of  plaintiffs'  lien,  defendant  paid  the  required 
money  to  M.,  who  conveyed  the  land  to  defend- 
ant's wife  and  son.  Held,  that  it  was  not  de- 
murrable, on  the  ground  that  It  shelved  that 
plaintiffs  did  not  fulfill  their  contract,  but  filed 
their  lien  before  completing  the  agreed  services, 
as,  if  they  agreed  to  procure  a  deed  only  when 
defendant  paid  the  required  money,  their  lien  at- 
tached as  against  defendant,  on  recovery  of  the 
decree.— Davis  v.  Jackson,  (Qa.)  18  B.  B.  309. 

Contraots  between. 

5.  Code  Va.  1878,  o.  160,  1 11,  which  provides 

that  "^an  attorney  shall  be  entitled  as  a  fee  to  the 
amount  which  the  clerk  is  authorized  to  tax  in 
the  bill  of  costs  in  any  suit  or  for  any  service  as 
such  attorney,  but  any  contract  made  with  an  at- 
torney for  other  or  higher  fees  shall  be  valid, 
and  may  be  enforced  in  like  manner  with  any 
other  contract, "  authorize  an  attorney  to  contract 
with  his  client  for  fees  after  the  relation  of  at- 
torney and  client  is  established,  and  the  validity 
of  such  contract  is  determined  by  the  same  rules 
that  apply  to  other  contracts.  Per  Lact,  X,  dis- 
senting.—Thomas  V.  Turner's  Adm'r,  (Va.)  12  8. 

E.  eew. 

6.  In  an  action  on  a  contract  for  attorneys' 
fees,  plaintiffs  testified  that  defendant  agreed 
to  pay  them  a  certain  sum  to  recover  for  him 
from  one  M.  certain  land;  that  they  obtained 
a  decree  for  the  land  on  the  payment  to  H.  of  a 
certain  sum;  that  defendant  failed  to  make  the 
payment  within  a  reasonable  time,  though  plain- 
tins  informed  him  lliat  they  would  procure  a 
deed  when  he  did  so:  and  that  they  (plaintiffs) 
then  filed  attorneys'  liens  against  the  laud.  De- 
fendant testified  that,  by  the  contract,  plaintiffs 
were  to  make  the  required  payment.  Held,  that 
the  court  properly  refused  to  grant  a  nonsuit  on 
the  ground  that  plaintitb  had  not  complied  with 
their  contract — Davis  v.  Jackson,  (Ga.)  12  S.  K. 
299. 

7.  An  estate  worth  about  (SO,00O  in  real  and 
personal  property  was  devised  in  trust  for  life 
for  defendant,  a  former  slave  of  testator,  a  wo- 
man ignorant  and  unable  to  write  her  nadie,  with 
power  of  appointment  by  will,  and  in  default 
thereof  to  her  heirs.  Suit  was  pending  agi^nst 
the  estate  on  claims  to  the  full  value  thereof,  and 
plaintiff,  the  administrator,  was  employed  byde- 
.fendant  as  her  counsel    He  employed  assistant 

counsel,  and  after  a  contest  In  the  circuit  court 
judgment  was  rendered  against  the  estate  for  il8,- 
000.  On  appeal  the  case  was  dismissed.  Defend 
ant  then  signed  a  written  contract,  setting  forth 
her  obligations  to  her  counsel,  and  assigning  to 
him  all  the  income  of  the  personal  estate  from 
1878  to  1890,  and  15,000  of  tne  principal,  the  fee 
of  his  assistant  to  be  allowed  by  the  court  In 
case  the  ooort  should  not  approve  the  (5,000  item, 
then  the  counsel  was  to  receive  the  whole  income 
of  the  personal  estate  for  Ufe.  The  paper  was 
read  and  explained  to  her,  and  she  affixed  her 
mark,  and  acknowledged  it.  This  compensation 
would  have  exceeded  $10,000.  There  was  evi- 
dence showing  the  utmost  trust  in  counsel,  and 
his  great  Influence  over  defendant.  Held,  that 
the  contract  was  fraudulent  in  law,  and  void; 
but,  under  all  the  circumstances,  $5,000  was  a 
reasonable  fee.  LiCT,  J.,  dissenting.— Thomas 
T.  Turner's  Adm'r,  (Va.)  13  8.  B.  149. 

8.  Code  Va.  {  8201,  providing  that  an  attorney 
may  contract  for  the  measure  of  his  comi>ensa- 
tion,  does  not  apply  to  an  agreement  made  after 
the  relation  of  client  and  attorney  is  established. 
Laot,  J. ,  dissenting.— Thomas  v.  Turner's  Adm'r, 
(Va.)  IS  &  B.  140. 


9.  All  dealings  between  attorney  and  elleat, 
for  the  benefit  of  the  former,  are  presumptively- 
fraudulent  and  void,  and  before  an  attorney  can 
recover  upon  a  contract  for  fees,  made  dur- 
ing the  existence  of  that  relation,  ne  must  show 
that  the  transaction  was  perfectly  fair,  and  that 
the  client  entered  into  it  freely,  and  with  such  an 
understanding  of  his  rights  as  to  enable  him  to 
thoroughly  comprehend  the  effect  of  the  contract. 
Laot,  J.,  dissenting.— Thomas  v.  Turner's  Adm'r, 
(Va.)  18  S.  E.  149. 

Award. 

See  Arbitration  and  Award,  8. 

BAIL. 

Liability  on  bond. 

Upon  a  recognizance  for  the  appearanoa  of 
the  principal  to  answer  the  charge  of  assault  and 
battery,  and  not  depart  without  leave  of  theoourt, 
without  any  stipulation  that  he  should  abide  th* 
final  judgment  of  the  court,  the  ball  is  not  bound 
for  the  appearance  bf  the  principal  at  a  term  of 
the  court  subsequent  to  that  at  whloh  he  was  tried, 
convicted,  and  sentenced.  After  sentence,  the 
bail  was  not  entitled  to  the  custody;  but  the  legal 
custody  was,  or  should  have  been,  in  the  sheriff.— 
Roberts  v.  Gordon,  (Oa.)  13  8.  E.  648. 


Bailment. 


See  Carriert. 


BANKBUPTOY. 

See,  also,  Assiffnment  for  Benefit  of  Credtton; 
Insolvency. 

Disoharge. 

The  owelty  of  partition  authorized  to  bo 
awarded  by  commissioners  in  partition  proceed- 
ings by  Code  N.  C.  U  lt>94,  1896,  is  a  legal  chai^ 
on  the  land,  not  created  by  the  contract  of  the 
parties,  but  by  law,  and  Is  not  provable  in  bank- 
ruptcy against  the  assets  of  the  person  to  whom 
the  land  so  charged  was  allotted,  nor  is  it  extin- 
guished by  his  discharge  in  bankruptcy. — Ex 
parte  Walker,  (S.  C.)  13  8.  E.  136. 

BANKS  AND  BANKING. 

iDBOlvency — Fraudulent  conveyanoe. 

1.  Code  Oa.  i  4429,  provides  that  all  convey- 
ances, etc.,  made  by  any  bank  in  contemplation  of 
insolvency,  or  after  Insolvency,  shall,  unless  made 
to  an  innocent  purchaser  for  a  valuable  considera- 
tion, and  without  knowledge  or  notice  of  the  con- 
dition of  the  bank,  be  fraudulent  and  void ;  and 
that  the  officers  of  the  bank  making  or  consenting 
to  such  a  conveyance  shall  be  guilty  of  a  misde- 
meanor. Held,  that  an  action  to  set  aside  such  a 
conveyance  will  lie,  without  first  prosecuting  the 
olBcers  of  the  bank  consenting  to  the  fraudulent 
conveyance.— Hill  v.  Western  &  A.  R.  Co.,  (Ga.) 
12  8.  E.  635;  Same  v.  Gate  City  Nat.  Bank,  Id. 

2.  About  two  hours  before  the  making  of  • 
deed  of  assignment  for  the  benefit  of  creditors  by 
an  insolvent  bank,  the  cashier  gave  orders  for  the 
transfer  of  moneys  belonging  to  the  bank  to  de- 
fendant bank.  This  was  done  without  any  under- 
standing with  defendant.  About  an  hour  after- 
wards, and  before  the  assignment,  the  cashier 
transferred  to  defendant's  president  in  person  cer- 
tain notes,  and  the  latter  was  then  informed  of  the 

S reposed  assignment  The  cashier  testified  that 
e  considered  the  bank  solvent  at  this  time,  and 
the  consideration  of  these  transfers  was  indebted- 
ness of  the  insolvent  bank  to  defendant,  but  the 
cashier  could  not  give  the  exact  amount  of  the 
debt,  nor  remember  whether  any  balance  was 
struck.  Held,  that  the  evidence  was  sufficient  to 
take  the  case  to  the  jury  on  the  question  of  wheth- 
er such  transfers  to  defendant  were  within  the  In- 
hibition of  Code  Ga.  i  4429,  providing  that  all  con- 
veyances of  effects  made  by  any  bank  in  content. 
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filation  of  insolvency,  or  after  Insolveney,  except 
or  the  beneflt  of  all  the  creditors,  shall,  unless 
made  to  an  innocent  purchaser  for  a  valuable  con- 
sideration, and  without  notice  of  the  condition  of 
the  bank,  be  void.— Hill  v.  Western  &  A.  R.  Co., 
(Ga.)  13  S.  B.  685;  Same  v.  Gate  City  Nat.  Bank,Id. 

Insolvency — Checks. 

8.  The  drawer  of  a  check  had  a  deposit  more 
than  sufficient  to  pay  it  when  drawn.  Before  It  was 
presented,  the  bank  had  assigned  for  the  benefit 
of  creditors,  as  had  also  the  drawer  of  the  check, 
-and  payment  was  refused.  Held,  that  the  holder 
could  not  recover  judgment  against  the  bank,  or 
its  assignees,  or  the  assignees  of  the  drawer,  but 
only  against  the  drawer,  with  an  adjudication 
that  the  dividends  paid  by  the  bank's  assignees 
on  account  of  the  deposit  be  applied  pro  rata  to 
the  payment  of  the  judgment  — Hawea  v.  Black- 
-well,  (N.  C.)  12  S.  E.  346. 

Bill  of  Exceptions. 

8ee  ExcepWyns,  BtU  of. 

Bills  and  Notes. 

See  Negotiable  Jrutrumentt. 

BONDS. 

See,  also,  Bail;  PrlmAptU  and  Surety. 
Action  on,  see  Sheriffs  and  Constables,  6, 7. 
Appeal-bonds,  see  Appeal,  87. 
Municipal,  see  Municipal  Corporation*,  27. 
Of  personal  representatives,  see  Executors  and 
Administrators,  8. 

Actions  on. 

1.  Where,  in  an  action  to  recover  possession 
of  realty  against  one  as  a  tenant  holding  over, 
defendant  flies  a  counter-affidavit  and  gives  bond 
conditioned  to  pay  plaintiS  whatever  sum,  with 
costs,  he  may  recover  in  the  suit,  a  judgment 
dismissing  defendant's  affidavit  for  defects  there- 
in, where  there  was  no  recovery  of  a  money  judg- 
ment, even  for  costo,  gives  plaintiiT  no  right  of 
Action  on  the  bond.— Clark  v.  Lee,  (6a.)  12  IS.  B. 
184. 

Pleading. 

3.  In  an  action  on  a  bond  the  snreties  pleaded 
non  est  factum,  and  also  that  plaintiff  had  ac- 
cepted from  the  principal  obligor  certain  negotia- 
ble instruments  in  full  settlement  of  all  matters 
of  difference  between  them,  and  set  out  in  the 
-declaration  as  breaches  of  the  alleged  bond. 
Held,  that  this  last  plea  was  not  Inconsistent 
with  the  plea  of  non  est  factum,  and  was  good. 
— Accident  Ins.  Co.  v.  Baker,  (W.  Va.)  13  8. 
E.  884.  • 

8.  The  condition  of  a  bond  sned  on  was  set  out 
in  the  third  paragraph  of  the  copy  of  the  complaint 
served  upon  defendants,  and  in  their  answer  they 
"admittM  as  true  the  allegations  made  in  the  first 
three  paragraphs  of  the  complaint "  JTeZd,  that 
this  dispensed  with  further  proof  of  the  bond,  not- 
withstanding a  variance  between  the  original  com- 
plaint and  the  copy  served.— State  v.  iJcheper, 
(S.  C.)  12  H.  E.  564. 

4  The  condition  of  a  bond  required  monthly 
returns  of  the  number  of  tons  of  rock  "dug, 
mined,  and  removed,  and  shipped,  or  otherwise 
sent  to  market "  The  complaint  assigned  as 
breaches  that  the  licensee  did  not  pay  the  royalty 
on  the  rock  "dug,  mined,  and  removed  by  them 
as  aforesaid.  "  Held,  that  the  assignments  were 
sufficient,  though  not  made  in  the  ven^  words  of 
the  condition.— State  t.  Scheper,  (S.  Cf.)  13  S.  E. 
S64. 

5.  An  assignment  of  breach  that  the  licensee 
did  not  make  true  returns  of  the  number  of  tons 
"dug,  mined,  removed,  or  shipped, "  or  pay  the 
royalty  thereon,  was  sufficient,  notwithstanding 
the  use  of  the  disjunctive  "or, "  instead  of  "andj* 
as  in  the  bond.— State  v.  Scheper,  (B.  O.)  13  8.  B. 
BBA, 


6.  In  an  action  on  tlie  bond  of  an  inBaranoa 

agent  appointed  for  the  "state  of  West  Virgin- 
ia,"  where  the  breach  alleged  is  the  fUlure  of 
B. ,  the  agent,  to  pay  over  moneys  received  by 
him  by  virtue  of  his  appointment,  a  plea,  by  de- 
fendant sureties  that  the  alleged  breach  of  tha 
condition  of  the  bond  was  not  committed  by  B. 
as  state  agent  for  plaintiff  for  the  state  of  west 
Virginia  is  not  good  as  a  plea  of  condition  not 
broken.  There  must  be  such  averments  that  the 
court  may  see  whether  the  matters  alleged  to  con- 
stitute breaches  of  the  bond  ware  outside  of  the 
twency  or  not— Accident  Ins.  Co.  v.  Baker,  (W. 
Vi.)  13  S.  B.  834. 

7.  In  an  action  on  the  bond  of  an  insurance 
agent,  the  plea  of  the  defendant  snrtities  thal^ 
by  reason  of  the  willful  concealment  by  plaintiff 
of  his  knowledge  that  the  agent  had  failed  to 
perform  the  duties  prescribed  by  the  bond,  they 
were  released,  is  inoonsistent  with  the  plea  at 
non  est  faetwm. — Accident  Ins.  Ca  v.  Baker. 
(W.  Va.)  18  S.  E.  834. 

8.  Such  plea  is  also  bad  in  not  alleging  that 
defendants  had  no  knowledge  of  the  default  of  the 
agent,  as,  under  the  West  Virginia  Code,  th^ 
could  have  required  plaintiff  to  bring  suit  for 
the  agent's  default  under  penalty,  on  failure  to 
do  so,  of  forfeiting  its  rights  against  thesnretiea. 
—Accident  Ins.  Co.  v.  Baker,  (W.  Va.)  12  8.  S. 
884. 

BOUNDABIES. 

See  Deed,  8. 

Evidence. 

Where  the  controversy  is  whether  a  mutual 
mistake  was  made  in  a  conveyance  of  Iwid  in  in- 
cluding therein  part  of  a  public  highway  bound- 
ing the  tract,  a  deed  giving  a  description  of  the 
premises  and  used  as  the  basis  of  a  survey  is  ad- 
missible to  enable  the  jury  to  understand  and  ap- 
gly  the  oral  evidence.— Sllvey  v.  HcCool,  (Qa.)  13 
.  E.  176. 

BBEACH  OF  MABBIAQB 

PBOMISK 

Evidence. 

1.  In  an  action  for  breach  of  marriage  prom- 
ise, testimony  that  the  defendant,  after  engaging 
himself  to  the  plaintiff,  seduced  her,  may  be 
given  in  evidence  as  proof  of  a  violation  of  the 
engagement,  whether  speciflcally  averred  in  the 
declaration  or  not — Dent  v.  Pickens,  (W.  Va.)  18 
S.E.  698. 

3.  In  an  action  for  breach  of  marriage  prom- 
ise, evidence  of  the  marriage  of  defendant,  after 
the  bringing  of  suit,  to  a  third  party,  is  notadmis> 
sible  in  aggravation  of  damages. — iMnt  v.  Picdc- 
ens,  (W.  Va.)  13  S.  B.  e9& 

8.  In  such  an  action,  evidence  of  the  pecun- 
iary circumstances  of  the  defendant  when  the 
breach  occurred,  or  during  the  time  when  he 
might  reasonably  have  been  expected  to  fulfill  bis 
engagement,  is  admissible.— Uent  v.  Pickens.  (W. 

Va.)  18  s.  B.  ees. 

BBIBEBY. 

Intent. 

On  the  trial  of  an  officer  for  bribery  in 
taking  unlawful  fees,  it  is  neoessarr  to  prove  a 
corrupt  intent— State  v.  Pritchard,  (S.  C.)  13  & 
B.  50. 

Brokers. 

See  Wactora  and  Broikers. 

Burden  of  Proof! 

See.EMdence,  1. 

BUBOLABT. 

Wliat  oonstitutes  a  "breaking." 

1.  At  a  trial  for  burglary,  when  the  ovldeDoa 
was  that  defendant  entered  through  an  open  wia- 
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dow,  the  bllnda  of  which  were  fastened  with  a 
"catch"  on  the  inside,  and  that  the  door  of  the 
kitchen,  which  he  entered,  was  bolted,  there  was 
no  error  in  a  charge  that  to  constitute  a  breaking 
either  the  window-blind  or  the  outside  door  of 
the  kitchen  must  have  been  fastened,  and  that  to 
constitute  a  fastening  it  was  not  necessary  that 
the  inmates  of  the  house  should  have  resorted  to 
loclcs  and  bolts,  if  the  doors  or  windows  were  held 
in  position  by  their  weight,  and  thus  relied  on  as 
security.— State  v.  Fleming,  (N.  C.)  13  8.  E.  181. 

Indlotment. 

2.  Where  a  husband  and  wife  reside  together 
In  a  house  belonging  to  the  wife,  it  may  be  de- 
scribed as  the  house  of  the  husband  in  an  iodiot- 
ment  for  burglary. —Yarborough  t.  State,  (Oa.) 
128.  E.aso. 

8.  Under  Acts  K.  C.  1889,  c.  484,  an  indlot- 
ment for  burglary,  which  fails  to  allege  that  the 
dwelling-house  was  in  the  actual  occupation  of 
anv  one  at  the  time  of  the  commission  of  the 
cri'me,  is  good  only  as  an  indictment  for  burglary 
in  the  second  degree.— State  v.  Fleming,  (N,  C.) 
la  8.  E.  181. 

Variance. 

4.  A  motion  to  arrest  tbe  Judgment  because 
tbe  indictment  failed  to  charge  that  the  offense 
was  committed  since  Act  N.  C.  1889,  c.  484,  chang- 
ing the  punishment  for  burglary,  was  properly 
denied  where  tbe  charge  and  proof  were  both  of 
an  offense  committed  since  the  act  of  1889. — State 
v.  Fleming,  (N.  C.)  13  8.  B.  131. 

5.  At  a  trial  for  burglary  in  the  first  degree,  a 
conviction  may  be  had  for  burglary  in  the  second 
degree.— State  v.  Fleming,  (N.  C.J  13  8.  B.  181. 

Evidenofl. 

O.On  an  indictment  for  burglary  with  Intent 
to  steal  it  was  shown  that  defendants  entered  a 
dwelling-house  in  the  night-time  and  took  a  gallon 
or  more  of  whisky  thence.  They  testified  in  their 
own  behalf  that  the  owner  of  the  house  owed  one 
one  of  them  a  pint  and  a  half  of  whisky,  and  told 
them  to  come  to  the  house  that  night,  and  if  be 
was  absent— as  he  was-'to  get  the  whisky.  He 
was  not  called  as  a  witness,  wough  present  at  tbe 
trial.  Heldithatavardictof  guilty  was  warranted. 
Lucas.  P.,  dissenting.— State  v.  Caddie,  (W.  Va.) 
U  S.  E.  1098. 

Instractiona. 

7.  Where,  on  an  indictment  for  bnrglary  with 
Intent  to  steal,  instmctions  are  offered  for  tbe  de- 
fendants which  make  It  essentia]  to  a  finding  of 
guilt  that  the  taking  should  have  been  for  the  sake 
of  gain,  it  is  not  error  for  the  court  to  fail  to  strike 
ont  this  part  of  the  instructions  so  as  to  correct 
them,  and  to  refuse  to  give  them  as  offered. — State 
▼.  Caddie,  (W.  Va.)  12S.  B.  1098. 

CABBIEBS. 

See,  also.  Railroad  Companies. 

Iiiability  for  loss  or  injury  of  goods. 

1.  In  an  action  against  a  carrier  for  damages 
for  failure  to  deliver  peaches  in  time,  whereby 
they  were  damaged,  plaintiffs  alleged  that  de- 
fendant oontraoted  to  deliver  the  peaches  in  New 
York,  which  was  denied  by  defendant,  which 
claimed  that  its  agreement  was  to  deliver  to  a 
connecting  line,  and  the  evidence  was  conflicting. 
Tbe  court  instructed  that  if  there  was  no  con- 
tract defendant's  liability  would  depend  on  the 
common  law,  and  it  would  be  liable  if,  by  reason 
of  unreasonable  delay  In  forwarding  the  peaches, 
tber  reached  New  York  in  a  damaged  condition. 
Held,  that  tbe  instruction  was  erroneous,  since. 
In  the  absence  of  a  contract  to  deliver  in  Mew 
York,  defendant  would  only  be  liable  for  failure 
to  deliver  in  good  condition  and  within  a  reason- 
able time  to  the  connecting  carrier. — Central 
Railroad  8c  Banking  Co.  v.  Skellie,  (Os.)  12  & 
E.  1017. 

2.  In  an  action  against  a  carrier  for  damages 
for  failure  to  deliver  peaches  in  time,  whereby 
they  were  damaged,  plaintiffs  alleged  that  de- 


fendant contracted  to  deliver  the  peaches  In  New- 
York,  which  was  denied  by  defendant,  which 
claimed  that  its  agreement  was  to  deliver  to  a. 
connecting  line.  Held,  that  the  testimony  of  ik 
plaintiff  as  to  his  experience  in  shipping  peaches, 
and  that  he  found  it  better  to  ship  to  Sew  York 
by  steamer,  is  admissible  as  tending  to  prove- 
that  the  contract  with  defendant  was,  as  claimed 
by  plaintifls,  tor  a  through  shipment  by  steamer.. 
—Central  Railroad  &  Banking  Co.  t.  Skellie, 
(6a.)  12  B.  E.  1017. 

5.  In  an  action  against  •  common  carrier- 
tor  breach  of  a  contract  to  deliver  goods,  the  dam- 
ages recoverable  include  the  nrofits  that  would 
have  been  made  by  plaintiffs  if  the  delivery  had 
been  made. —Central  Railroad.  &  Banking  Co.  t. 
Bkellie,  (Oa.)  13  8.  E.  1017. 

4.  A  carrier  is  liable  for  goods  lost  by  the- 
act  of  God  after  its  refusal  to  deliver  to  the  con- 
signee on  presentetioii  of  the  bill  of  lading, 
though  the  goods  ware  marked  by  number  only, 
and  tbe  delivery  was  refused  because  the  way- 
bill giving  the  name  of  the  consignee  had  not 
been  received  when  the  demand  was  madeL  and 
the  contract  exempted  the  carrier  from  liability 
for  wrong  carriage  or  delivery  of  goods  marked 
by  initiids  or  numbers.— Richmond  &  D.  R..CO. 
V.  Benson,  (Ga. )  12  S.  E.  357. 

6.  Where  defendant  orally  agreed  to  fumlsti 
cars  to  plaintiffs  on  a  certain  day,  and  failed  to- 
do  so,  the  fact  that  plaintiffs  shipped  their  cattle 
after  the  day  on  which  defendant  agreed  to  fur- 
nish the  cars,  and  took  a  bill  of  ladins  therefor, 
does  not  merge  the  oral  contract  to  furnish  the 
cars  on  a  certain  day  in  the  subseouent  written 
contract  of  shipment,  and  relieve  defendant  from 
liability  for  sach  failure.— McAbsher  r.  Rich- 
mond &  D.  R.  Co.,  (N.  0 12  S.  E.  892. 

Liability  as  warehouseman. 

6.  In  an  action  against  a  railroad  company  for- 
a  trunk  alleged  to  have  been  lost  while  in  demid- 
ant's  warehouse  by  its  negligence,  a  charge  that 
"if  the  defendant  failed  to  deliver  it,  [the  trunk,] 
and  oodertook  to  deposit  it  in  its  warehouse,  the 
liability  of  the  railroad  would  be  that  of  a  ware- 
houseman, "  is  correct,  as  it  submits  to  the  Jury  the 
question  whether  defendant  delivered  the  trunk 
to  its  agent  to  be  deposited  In  its  warehouse  or  to. 
plaintiff.— Georgia  Railroad  &  Banliing  Co.  Y. 
Thompson,  (Ga.)  12  8.  E.  040. 

Idve-stock  shipmentff. 

7.  A  railroad  company,  engaged  in  the  trans- 
portation of  horses  from  one  state  to  another, 
which  keeps  them  confined  in  a  car  for  more  than 
28  consecutive  hours,  without  unloading  them  for 
rest,  water,  or  food,  in  violation  of  Rev.  St.  U. 
8.  i  4380,  is  guilty  of  negligence  per  se,  and  is 
liable,  not  only  for  the  penalty  provided  in  said 
section,  but  also  for  any  damage  or  injury  that 
may  be  thereby  sustained  by  the  owner  of  the- 
stock.— Nashville,  C.  &  St.  L.  Ry.  Co.  v.  Heggle.  i 
(Oa.)  13  8.  E.  363. 

8.  The  failure  of  the  railroad  company  to- 
comply  witb  this  statutory  requirement,  and  with 
its  contract  of  shipment,  wherein  it  limited  its 
liability  to  that  of  a  private  carrier,  but  agreed 
to  furnish  the  owner  with  reasonable  facilities  for 
taking  care  of  the  horses,  is  not  excused  by  the 
fact  uat  its  stock-yards,  at  one  of  its  intermedi- 
ate stations,  were  on  fire  when  the  train  arrived 
there.— Nashville,  C.  &  St.  L.  Ry.  Ca  t.  Beggie, 
(Ga.)  13  8.  K  863. 

9.  Thefaot  that  the  owner's  servant,  in  charge 
of  the  horses,  was  not  suUciently  diligent  in 
urging  the  railroad  employes  for  permission  to 
unload  the  horses  for  the  purpose  of  feeding  and 
watering  them,  does  not  relieve  the  railroad  com- 
pany from  liability  to  the  owner,  as,  under  the 
statute  and  under  the  contract,  it  was  the  com- 
pany's duty  to  afford  facilities  for  feeding  and 
watering  without  request  from  any  one.— Nash- 
ville, C.  &  St.  L.  Ry.  Co.  V.  Heggie,  (Ga.)  12  8. 
E.  368. 

Connecting  lines;. 

10.   Where  a  contract  for  the  transportation  of 
goods  over  connecting  lines  of  railway  is  madet 
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with  onp  railway  company  as  the  agent  of  the 
other,  and  the  latter  company  transports  the 
goods,  and  collects  the  freight  thereon,  it  cannot, 
when  sued  for  inlury  done  to  the  goods  by  its 
nerrants,  deny  the  authority  of  the  other  com- 
■  to  make  the  contract  for  It.— Norfolk  &  W. 
0.  V.  Read,  (Va.)  13  8.  E.  895. 

U.  Act  Ga.  Sept  28, 1888,  fAota  1883-83,  p.  !«,) 
which  prescribes  a  penalty  for  the  refusal  of  a 
railroad  to  receive  and  transport  to  any  point  on 
its  own  line  cars  containing  freight  offered  to  it 
t)y  a  connecting  road  of  the  same  gauge,  does  not 
require  a  railroad  to  Issue  through  bills  of  lading 
to  points  on  a  connecting  line,  and  to  deliver  its 
own  oars  containing  freight  to  such  connecting 
line.— Coles  v.  Central  Railroad  &  Banking  Co., 
<Ga.)  12  S.  E.  749. 

12.  The  fact  that  it  has  Issued  such  through 
bills  of  lading  to  shippers  at  a  certain  point  gives 
no  right  to  shippers  at  another  point  to  demand 
that  they  be  likewise  issued  to  them.— Coles  v. 
'Central  Railroad  &  Banking  Co.,  (Ga.)  12  8.  K. 

I'ailtire  to  stop  for  passengers. 

IS.  A  railroad  company  commits  a  tort,  and 
becomes  liable  for  punitive  damages,  in  willfully 
failing  to  stopfer  passengers  at  a  regular  station ; 
and  cannot  escape  liability  on  the  ground  that 
there  was  not  sufBclent  room  In  the  train,  if  it 
appears  that  by  reasonable  diligence  it  might 
have  provided  extra  oars.— Purcell  v.  Richmond 
&  D.  R.  Co.,  (».  C.)  12  8.  E.  964. 

14.  A  complaint  alleging  that  plaintiff  went  to 
the  station  of  defendant,  a  common  carrier,  to 
take  passage  on  its  advertised  train,  but  that  the 
train  pas^d  without  stopping,  and  allowed  no 
passengers  to  get  on  it,  to  plaintiff's  great  disap- 
pointment, annoyance,  and  damage  in  the  sum  of 
4500,  states  an  action  for  a  tort,  and  not  for 
breach  of  contract ;  and  it  is  not  necessary  that  it 
state  the  price  paid  by  plaintiff  for  his  ticket 
—Purcell  V.  Richmond  &  D.  B.  Co.,  (S.  C.)  13  B. 
B.  956. 

Injuries  to  passengers. 

15.  Plaintiff,  11  years  of  age,  a  passenger  on 
■defendant's  train,  was  thrown  by  the  backing  of 
an  engine  against  the  train  so  violently  across 
one  of  the  seats  that  he  shortly  after  had  pains 
in  his  left  side  and  breast,  and  for  months  suf- 
fered intensely  therefrom.  It  was  claimed  that 
the  injury  was  permanent,  and  rendered  plaintiff 
incapable  of  severe  exertion,  and  decreased  his 
capacity  for  labor  from  one-half  to  two-thirds; 
that  he  had  previously  been  bright  and  strong, 
but  since  he  had  been  dull  and  weakly.  Defend- 
ant's evidence  showed  that  the  engine  was  backed 
against  the  train  by  an  employe  without  autbor- 
i^ ;  that  plaintiff's  father  said,  shortly  after  the 
accident,  that  plaintiff  had  merely  got  a  good 
■ahaking.  A  physician  testified  that  a  month  be- 
fore the  accident  he  had  treated  plaintiff;  found 
that  he  then  had  a  difficulty  in  breathing,  and 
swelling  in  the  left  side;  that  plaintiff  looked 
very  delicate;  that  shortly  after  the  accident 
plaintiff  was  worse,  but  in  witness'  opinion  this 
was  but  a  continuation  of  the  old  trouble,  as 
"there  was  then  no  evidence  of  physical  injur]^ ex- 
cept from  the  disease.  Other  physicians  testified 
that  plaintiff's  trodble  was  probably  from  dis- 
ease, and  not  from  the  accident.  Heldj  that  a 
verdict  for  plaintiff  was  warranted.— Richmond 
4c  D.  R.  Co.  ▼.  Childress,  (Ga.)  12  8.  £.  801. 

16.  In  an  action  for  personal  injuries,  where 
defendant's  theory  of  the  accident  is  that  plain- 
tiff was  injured  while  attempting  to  alight  from 
its  train  before  it  arrived  at  its  usual  stopping 
place,  and  while  It  was  in  motion,  and  jplaintifl's 
theory  is  that  it  was  at  its  usual  stopping  place, 
and  was  stationary,  evidence  of  what  had  previ- 
ously been  the  customary  stopping  place  at  that 
station  is  admissible.- Alexandria  ft  F.  B.  Co.  T. 
Hemdon,  (Va.)  12  8.  E.  289. 

17.  It  was  proper  to  charge  that,  if  the  acd- 
'dent  was  caused  by  defendant's  failure  to  light 
4he  stopping  place,  it  was  liable,  where  there 


was  evidence  that  there  ware  no  lights. — Aleac- 
andria  &  F.  R.  Co.  t.  Hemdon,  (Va.)  13  8.  B.  880. 

18.  The  accident  occurred  at  night,  during  s 
snow-storm,  while  it  was  intensely  dark,  and 
the  platforms  of  the  cars  were  covered  with 
snow.  Plaintiff,  a  woman,  was  unattended,  and 
was  incumbered  by  heavy  clothing  and  parcels. 
"There  was  no  platform  at  the  station,  and  defend- 
ant's servants,  though  present  rendered  plain- 
tiff no  assistance.  Held,  that  It  was  not  error  to 
charge  that,  if  there  was  no  platform  or  other  prop- 
er landing  place  at  the  stopping  place,  and  defend- 
ant's servants  rendered  plaintiff  no  aaalBtanoe  in 
alighting,  and  if  for  want  of  such  landing:  place 
and  assistance  plaintiff  was  injured  without  fault 
on  her  part,  she  could  recover. — Alexandria  &  F. 
R.  Co.  V.  Hemdon,  (Va.)  U  8.  K  289. 

19.  Under  Code  N.  C.  i  1963,  requiring:  rail- 
road companies  to  carry  all  passengers  offered  at 
"the  usual  stopping  places  established  for  receiv- 
ing and  discharging  way  passengers  for  that 
train,  it  is  not  an  unreasonable  regulation  to  re- 
quire passengers  to  get  on  the  coach  attached  to 
freight  trains  at  a  point  other  than  the  platform 
for  embarking  on  passenger  trains.— Browne  r. 
Raleigh  &  O.  R.  Co.,  (N.  C.)  12  8.  E.  958. 

Contributory  negligence. 

20.  The  defendant's  railroad  was  used  mainly 
for  carrying  passengers  to  a  sea-side  resort.  The 
plaintiff  was  one  of  a  party  which  bad  gone  there 
for  the  day.  The  cars  were  left  standing  by  the 
platform  with  their  steps  2>^  inches  titerebcom. 
A  half  hour  before  the  time  for  the  train  to  start 
on  its  return  trip,  the  plaintiff  went,  with  others, 
to  get  on  the  cars,  and  she  fell  batween  the  step 
and  the  platform.  The  cars  had  not  been  lighted 
and  prepared  for  the  reception  of  passengers,  and 
it  was  then  quite  dark  at  that  place.  Held,  that 
there  was  no  evidence  of  negligence  on  the  part 
of  the  defendant,  and  that  the  plaintiff  was  gnilty 
of  contributory  negligence. — Hodges  v.  New  Han- 
over Transit  Co.,  (N.  C.)  12  8.  E.  697. 

81.  In  order  to  avoid  the  imputation  of  eoo- 
trlbutory  negligence  in  boarding  a  moving  train, 
the  passenger  must  show  that  be  did  so  with- 
out manifest  risk  to  himself,  or  that  the  train  did 
not  stop  long  enough  for  him  to  board  it  while 
it  was  stationa^.— Browne  ▼.  Baleigh  ft  O.  B. 
Co.,  (N.  C.)  12  8.  B.  968. 

22.  Where  the  conductor  of  a  freight  train  has 
ordered  a  passenger  to  go  to  a  coaoh  attached  to 
the  train,  and  get  in  it^  and  then  signals  the  en- 
gineer to  start  the  train,  without  waiting  to  see 
whether  the  passenger  had  gotten  on,  the  com- 
pany is  not  liable  for  injuries  received  by  him  in 
trying  to  get  on  the  car  in  motion,  where  the 
train  had  already  been  stopped  a  reasonable  time, 
and  the  passenger  had  willfully  delayed  to  get 
on  it— Browne  v.  Raleigh  &  G.  R.  Co.,  (N.  G.)  lit 
8.  B.  968. 

lyeotion  of  passengers. 

23.  It  is  no  excuse  for  the  expulsion  of  a  pas- 
senger from  a  railroad  train  that  tbe  conductor 
made  a  negligent  mistake  as  to  tbe  station  indi- 
cated on  the  face  of  the  ticket  which  the  passenger 
had  exhibited  and  surrendered  to  the  same  conduct- 
or.-Georgia  Railroad  &  Banking  Co.  t.  Eakew, 
(Oa.)  12  8.  B.  loei. 

24.  A  passenger  who  applies  for  a  ticket  to 
one  point  and  is  by  mistake  givot  one  to  another, 
but  has  her  trunk  checked  to  ner  destination,  may 
recover  for  her  ejection  by  a  conductor  who  is  in- 
formed of  these  circumstances,  and  of  h^  in- 
ability to  pay  tbe  fare.  8immos8,  S.,  dissenting. 
—Georgia  Railroad  &  Banking  Co.  t.  ^Dougherty, 
(Ga.)  12  S.  E.  747. 

23.  A  passenger  has  the  right  to  rely  on  the 
agent  to  give  him  the  proper  ticket,  and  is  not 
bound  to  examine  it  before  taking  the  train. 
Simmons,  J.,  dissenting. —Georgia  Railroad  ft 
Banking  Co.  v.  Dougherty,  (Ga.)  18  S.  B.  747. 

26.  Plaintiff  entered  a  train  at  a  flag  station, 
and  was  told  by  the  conductor  that  he  would  hava 
to  pay  four  cents  per  mile  to  the  next  station 
where  tickets  were  sold,  but  that  he  could  get  off 
the  train  there,  and  board  it  again,  and  ridis  tha 
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rest  of  the  way  for  three  cents  per  mile,  (the 
regular  rate.)  When  the  train  reached  the  sta- 
tion In  question,  plaintiff  got  off  and  attempted 
to  procure  a  ticket,  but  the  ticket  agent  was  not 

S resent.  Held,  that  a  judgment  for  plaintiff  for 
amages  on  account  of  his  ejection  from  the  train, 
on  refusing  to  pay  four  cents  per  mile  for  the 
pest  of  the  way,  would  not  be  disturbed,  as  he  had 
a  right  to  rely  on  the  conductor's  statements. — 
Ueorgia  Railroad  &  Banking  Ca  v.  Harden,  (Ga.) 
la  B.  E.  630. 

a?.  Notice  of  the  Georgia  railroad  commission 
rule,  No.  9,  which  provides  that  "the  regulation 
of  the  railroads  as  to  passengers  without  tickets 
Is  a  matter  of  police,  with  which  the  commis- 
sion will  only  interfere  upon  complaint  of  abuse; 
an  extra  charge  of  more  than  one  cent  per  mile, 
full  fare,  or  one-half  cent,  half  fare.  Is  regarded 
as  ezoessive,  unless'  such  extra  charges  would 
(all  below  the  minimum  abore  gi^en, " — ^Is  not 
notice  that  a  conductor  had  no  authority  to  agree 
with  a  passenger,  who  got  on  the  train  at  a  flag 
station  without  a  ticket,  that  he  would  hare  to 
pay  the  extra  charges  to  the  next  station  wh«e 
tickets  were  sold,  but  that,  if  he  would  get  off 
there  and  get  on  again,  he  could  travel  the  rest 
of  the  way  at  the  regular  rate. — Georgia  Railroad 
A  Banking  Co.  v.  Hnrden,  (Ga.)  13  B.  E.  680. 

iSS.  A  passenger  who  has  been  wrongfully  ex- 
pelled from  a  railroad  train  is  not  entitled  to  re- 
cover damages  for  the  inj  ury  that  resulted  to  his 
health  from  his  walking  to  his  destination,  when 
he  bad  the  money  ana  the  opportunity  to  ride 
thither. — Georgia  Railroad  &  Banking  Ca  v.  Es- 
kew,  (Ga.)  13  S.  E.  1001. 

29.  A  passenger  may  have  his  action  for  a 
wrongful  expulsion  from  a  railroad  train,  though 
no  force  was  used,  where  he  left  the  train  against 
his  own  will  in  compliance  with  an  apparent^  per- 
emptory order  of  the  conductor. — Geo^a  Rauroad 
&  Banking  Co.  v.  Eskew,  (Ga.)  13  S.  E.  -1061. 

80.  In  an  action  against  a  railroad  company  for 
the  tortious  expulsion  of  a  passenger,  by  tne  order 
of  its  conductor,  unaccompanied  by  force,  where 
plaintift  claims  panitlve  damages,  the  intention  of 
the  conductor  is  material,  and  it  is  error  to  ex- 
clude his  testimony  as  to  what  his  intention  act- 
ually was. — Gteorgia  Railroad  &  Banking  Co.  v. 
Eskew,  (Ga.)  13  8.  E.  1061. 

Assault  on  passengers. 

31.  In  an  action  against  a  street-railway  com- 
pany for  an  assault  on  plaintiff  by  one  of  its  con- 
ductors, th^re  was  evidence  that  the  conductor 
asked  for  plaintiff's  fare,  who  told  him  to  wait  a 
moment,  while  he  felt  in  his  pocket  for  the  money; 
that  the  conductor  immediately  struck  him  and 
kicked  him  off  the  oar;  that  plaintiff  went  Imme* 
diately  to  the  office  of  the  superintendent  to  com- 
plain, but  the  conductor  was  there  before  him,  and 
assaulted  him  again,  and  also  that  at  some  time  in 
the  affray  the  conductor  cut  plaintiff  with  a  knife, 
and  that  bis  arm  was  broken.  Held,  that  the  evi- 
dence warranted  a  verdict  for  plaintiff  for  93,000. 
—Savannah  St.  &  R.  R.  Co.  v.  Bryan,  (Ga.)  13  S. 
E.  SOT. 

OABBTINa  WEAPONS. 

What  oonstitntes. 

Carrying  a  pistol  in  a  covered  basket  on 
one's  arm,  not  for  the  purpose  of  transportation 
only,  but  for  convenience  of  use  and  access  and 
to  evade  the  law,  is  carrying  a  concealed  weapon, 
within  Code  Ga.  i  4637,  making  It  a  misdemeanor 
to  carry  a  pistol  about  the  person,  unless  in  an 
open  manner,  and  fully  exposed  to  view.— Boles 
V.  Stete,  (Ga.)  13  S.  E.  881. 

CERTIOSABI. 

See,  also,  Appeal;  Error,  Writ  of;  Excepttont, 
Bill  of;  New  Trial. 

When  lies. 

1.  CertUxrari  will  not  lie  to  the  judgment  of  a 
Jnstice  of  the  peace  for  S50,  or  under,  where  ques- 
tions of  fact  are  involved,  or  questions  of  both  law 


and  fact— Central  Railroad  v.  White,  (Ga.)  13  B. 
E.865. 

3.  An  appellant  Is  entitled  to  have  incorpo. 
rated  in  tbe  case  settled  on  appeal  assignments  of 
error  in  the  instructions  given  and  refused,  made 
by  him  in  stating  his  case,  and  certiorari  will 
issue  to  compel  that  to  be  done.— Lowe  v.  Elliott. 
(N.  C.)  13  8.  E.  883. 

8.  Though  tbe  statutes  of  North  Carolina  no- 
where provide  for  an  appeal  where  the  judge,  on 
return  of  a  writ  of  habeas  oorpus,  declines  to 
hear  any  evidence  on  behalf  of  the  petitioner  seek- 
ing bail,  because  he  has  been  indicted  for  murder, 
the  supreme  court  will  grant  the  writ  of  oertl<jrart 
to  review  bis  action,  under  Const.  N.  C.  art.  4, 1 
8,  conferring  on  it  power  to  issue  any  remedial 
writ  necessary  to  general  supervision  and  control 
over  the  proceedings  of  the  inferior  courts,  and 
article  1,  f  18,  which  guaranties  the  writ  of  habeai 
corpus.— State  v.  Herndon,  (N.  C.)  13  S.  E.  388. 

Procedure. 

t.  On  certiorari  to  tbe  jndge  of  an  inferior 
court,  who  has  refused  to  hear  any  evidence  on 
behalf  of  the  petitioner  on  return  of  a  writ  of 
Imbeag  corpus,  sued  out  for  the  purpose  of  ad- 
mitting him  to  bail,  because  he  had  beien  indicted 
for  murder,  where  the  supreme  court  reverses  the 
judgment  and  remands  the  proceedings,  no  pro- 
cedendo will  Issne  to  any  particular  judge,  but  the 
petitioner  may  exercise  his  statutory  right  to  ap- 
ply de  novo  to  any  judge  antboriaea  to  grant  the 
writ  of  habeas  corpus.  Herrimon,  C.  J. ,  dissent- 
ing.—State  V.  Herndon,  (N.  C.)  13  S.  B.  36B. 

S.  Under  Code  Ga.  j  4069,  which  provides  that 
tbe  plaintiff  in  certiorari  shall  canse  written  notice 
to  be  given  to  the  opposite  party  in  interest  or  his 
attorney  of  the  sanction  of  tbe  writ,  and  the  time 
and  place  of  hearing.  It  is  not  a  sufficient  compli- 
ance with  the  requirement  to  deliver  to  tbe  oppos- 
ing connsel  tbe  original  papers,  and  to  treat  tlM 
delivery  as  a  substitute  for  tne  notioe.— Franlce  r. 
May,  ((k.)  13  B.  K.  1068. 

Change  of  Venue. 

See  Venue  in  CMl  Cases,  8. 

In  criminal  cases,  see  Crtmindl  Law,  4. 

CHATTEL  MOBTQAGES. 

Validity — Desoription  of  property. 

1.  A  mortgage  on  a  printing  on&t  enumerat- 
ing the  articles  by  their  general  terms  as  "im- 
posing stones, "  "rules,  slugs,  leads, " etc.,  is  com- 
petent on  its  face,  and  should  not  be  excluded  on 
the  ground  that  It  insufficiently  describes  the  ar- 
ticles.—Morris  V.  Connor,  (N.  C.)  13  S.  E.  917. 

On  fbture  crops. 

2.  A  mortgage  executed  in  1888  on  crops  to  be 
cultivated  during  1889,  1890,  and  1891,  conveys  no 
title,  legal  or  equitable,  which  can  be  enforced  by 
claim  and  delivery.— Ixif tin  v.  Hines,  (N.  C.)  U 
S.  E.  197. 

8.  B.  and  W.  agreed  to  divide  a  crop,  the  for- 
mer to  furnish  the  land,  team,  and  implements, 
and  the  latter  to  do  the  work.  Defendant  made 
advances  to  W.,  and  took  an  agrricultural  lien, 
and  also  an  agreement  from  B.  releasing  his  pre- 
ferred lien  for  rents.  The  lien  was  registered, 
hut  not  the  agreement.  Subsequently  B.  execut- 
ed a  lien  and  mortgage  on  the  crop  to  secure  the 
price  of  a  team,  which  mortgage  was  duly  re- 
corded, and,  before  maturity,  transferred  for 
value  to  plaintiff,  who  had  no  notice  of  B.  's  agree- 
ment with  defendant.  The  crop  raised  on  the 
land  was  seised  and  converted  by  defendant 
Ueltl,  that  the  rights  of  plaintiff  under  his  mort- 
gage were  not  affected  by  the  unregistered  agree- 
ment, and  defendant  was  liable  to  plaintiff  for 
one-half  the  value  of  the  crop.— IJawrenoe  T. 
Weeks,  (N.  O.)  13  S.  B.  UO. 

Lien. 

4.  Under  Acts  Ga.  1884-85,  p.  184,  providing 
that,  if  oonveyanoes  of  realty  or  bills  of  sale  m 
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corded  within  80  days,  they  are  postponed  to  all 
liens  created  or  obtained  prior  to  the  aotnal  rec- 
ord, an  unrecorded  conveyance  of  a  growing  crop 
as  security  for  a  debt  is  inferior  to  a  levy  under  a 
judgment  entered  before  the  conveyance  was 
made,  the  levy  having  been  made  after  the  crop 
had  matured,  and  more  than  SO  days  after  the 
making  of  the  conveyance.— Green  v.  Franklin, 
(Qa.)13B.  E.585. 

Foreolosure — Distribution  of  proceeds. 

5.  In  a  contest  between  mortgage  creditors 
V.  and  M.,  over  the  proceeds  of  the  sale  of  the 
mortgaged  property  In  the  hands  of  the  sheriff, 
the  fact  that  the  amount  of  the  debt  as  stated  in 
U.  's  aJDBdavlt  of  foreclosure  was  larger  than  that 
stated  in  the  mortgage  does  not  affect  the  validity 
of  the  foreolosure,  but  the  contesting  creditor 
may  have  the  amoiuit  reduced. — Vance  v.  Roberts, 
(Qa.;  12  8.  B.  ess. 

6.  In  a  contest  between  mortgage  creditors, 
V.  and  H.,  over  the  proceeds  of  the  sale  of  the 
morteaged  property  in  the  hands  of  the  sheriff, 
an  allegation  that  M.  had  received,  as  collateral 
security,  certain  notes  and  mortf^ages  which  had 
been  collected,  or  could  have  been  collected  by 
the  exercise  of  proper  diligence,  is  properly 
stricken  out  in  such  contest,  as  being  too  vague 
and  uncertain  to  submit  to  the  Jury. — ^Vanoe  v. 
Roberts,  (Ga.)  12  8.  £.  65S. 

Sale  of  mortgaged  property. 

7.  Where,  on  indictment  for  selling  mort- 
gaged property  with  intent  to  defraud  the  mort- 
gagee, it  appears  tbat  other  property  included  in 
the  mortgage  was  not  disposed  of,  it  is  error  to 
charge  that  the  law  presumes  the  intent  if  the 
act  was  willfully  and  knowingly  done,  as  this  ia 
not  true  where  the  aot  would  not  naturally  and 
necessarily  produce  the  speoifled  result;  bul 
whether  it  would  is  a  question  for  the  Jury.— 
State  V.  Manning,  (N.  C.)  13  8.  E.  248. 

Claim  and  Delivery. 

See  Replevin. 

OLEBK  OF  COUBT. 

Liability  on  bond. 

Defendant,  who  was  clerk  of  the  superior 
court,  was  appointed  receiver  of  relator,  an  in- 
fant, and  received  her  shore  of  her  father's  estate 
from  his  administrator,  giving  a  receipt  therefor 
under  seal  of  the  court,  and  signed  as  clerk  and 
as  such  receiver.  Code  N.  C.  SS  1848,  1544  pro- 
vide that  an  administrator  may  pay  into  the 
olBce  of  the  clerk  of  the  superior  court  any 
moneys  belonging  to  the  distributees,  and  be  dis- 
charged from  liability  therefor,  and  that  the  clerk 
shall  receive  such  moneys,  and  execute  a  receipt 
therefor  under  the  seal  of  his  oflBce.  Seld,  that 
defendant  was  liable  as  clerk  as  well  as  receiver, 
for  the  amount  received,  and  on  misappi-opriation 
thereof  an  action  would  lie  on  his  official  bond. 
—State  V.  Boone,  (N.  C.)  12  S.  E.  897. 

Color  of  Title. 

See  Adverse  Po»sesgton,  6,  7. 

Compromise. 

See  Pavment;  Release  and  Discharge. 

Confession. 

See  Criminal  Law,  18. 

Consideration. 

Bee  Contracts,  1 ;  Fraudulent  Conveuances,  4-8. 


What  constitutes. 

1.  It  is  not  material,  on  an  indictment  for  oon- 
splracy,  that  the  unlawful  purpose  should  be  to- 
complished.— Stote  v.  Brady,  (H.  C.)  12  S.  E.  SaSw 

Indictment. 

2.  In  an  Indictment  for  conspiracy,  the  mean* 
to  be  used  in  accomplishing  the  object  of  the  al- 
leged conspiracy  need  not  be  charged,  but  wbers 
it  does  not  set  out  facts  snfBclent  to  enable  defend- 
ant to  prepare  his  defense,  he  may  apply  for  a  bill 
of  particulars.— State  v.  Brady,  (N.  C.)  12  8.  B. 

sas. 
Evidence. 

8.  Though  the  Indictment  only  charges  defend- 
ants with  a  conspiracy  tochest  and  defraud  om  i. 
by  selling  him  land,  falsely  represented  to  oontaia 
a  gold  mine,  evidence  that  defendants  jointly 
"salted"  the  alleged  gold  mine  is  competent  to 
show  a  previous  unlawful  combinatioa.-— StMte  v. 
Brady,  (M.  C.)  13S.  E.  825. 

4.  When  evidence  is  offered  that  the  defend- 
ants "salted"  a  gold  mine,  with  a  view  of  proving 
the  conspiracy  to  cheat  and  defraud,  it  is  not 
requisite  to  show,  first,  that  the  defeodants  knew 
how  to  salt  a  mine.— State  v.  Brady,  (N.  C.)  12  & 

B.  825. 

Instructions. 

5.  On  an  Indictment  for  a  conspiracy  to  chest 
and  defraud,  the  court  refused  to  charge  that  if 
the  defendants  honestly  believed  the  representa- 
tions to  be  true,  or  if  the  representations  were 
merely  matter  of  opinion,  or  if  the  prosecuting  wit- 
ness got  cheated  by  his  fear  that  some  one  else 
would  get  ahead  of  him,  the  defendants  woald  not 
be  guilty.  Held  that  this  was  no'  error,  for  the 
conspiracy,  and  not  the  execution  of  it,  is  the  issue 
on  which  the  guilt  or  innocence  of  the  defendants 
depended.— State  v.  Brady,  (N.  C.)  12  a  B.  SSSl 

Constable. 

See  Sheriffs  and  Constables. 

coNSTrrunoNAij  law^. 

Classification,  see  Courts.  4. 
Finding  indictment,  see  Orand  Jury. 

Special  laws — Courts. 

1.  Act  Oa.  Sept.  SB,  1870,  as  amended  by  Aot 
Deo.  24,  1888,  (Arts  1886,  p.  84,)  providinir  that, 
in  counties  containing  a  city  of  10,000  or  more  in- 
habitants, two  or  more  judges  of  the  superior 
court  may  sit  in  bank,  or  that  such  coorts  may 
be  held  in  two  or  more  sections  by  different  judges 
at  the  same  time,  does  not  conflict  with  Const.  Ga. 
art.  6,  %i  8,  4,  which  declare  that  "there  shaU 
he  a  judge  of  the  superior  courts  for  each  judicial 
circuit, "  and  that  "the  superior  courts  shall  sit 
in  each  county  not  less  than  twice  in  each  year. ' 
-Bone  V.  State,  (Oa.)  12  B.  E.  205. 

Retrospective  laws. 

2.  Act  n.   C.  1885,  c.  859,  amending  Code  JX. 

C.  f  501,  by  striking  out  the  clause  making  home- 
steads not  subject  to  judgment  liens,  is  not  void, 
though  retroactive,  as  it  does  not  impair  the  ob- 
ligation of  contracts,  nor  interfere  with  vested 
righu.— Leak  v.  Gay,  (N.  C.)  12  B.  E.  312;  U.  315. 

Obligation  of  oontraots. 

8.  Act  7a.  1887,  pp.  649,  860,  providii«  that 
In  case  of  division  In  a  religious  oongregatfoo  the 
determination  of  the  majority  as  to  what  branch 
such  congregation  shall  thereafter  belong  shall 
conclude  questions  as  to  property  held  in  tmstfer 
the  congregation,  is  nnoonstitntional,  aa  impair- 
luK  the  obligation  of  a  contract,  when  ^pUed  to 
property  theretofore  left  in  trust  for  a  particular 
congregation.— Finley  v.  Brent, (V a.)  12  8.  K.  298. 

Interstate  commerce. 

4.  Acts  Oa.  1888,  p.  22,  taxing  the  business 
of  buying  and  selling  "futures, "  is  not  a  viola- 
tion of  the  interstate  commeroe  daoae  of  tbe  ooo- 


•ntnti<m  of  the  United  States.— Alexander  t. 
State,  (Ga.)  12  8.  E.  406. 

Taxation. 

5.  Const  N.  C.  art.  6,  1 1,  provides  that  the 
general  assembly  shall  levy  a  capitation  tax  on 
every  male  of  a  certain  age,  which  shall  be  equal 
OD  each  to  the  tax  on  property  valued  at  tSOO  in 
cash.  Article  7,  S  9,  provides  that  all  taxes  lev- 
led  by  any  county,  city,  town,  or  township  shall 
be  uniform  and  ad  valorem  upon  all  property 
in  the  same.  Held,  that  the  equation  required 
by  article  5,  S  1.  only  refers  to  taxes  levied  for 
tte  ordinary  purposes  of  state  and  county  govern- 
ment, and  tnat  a  law  allowing  a  township  to  vote 
railroad  aid  bonds  to  be  paid  by  a  tax  on  the 
property  in  the  township  without  requiring  a 
capitation  tax  also,  was  valid  under  article  7,1  9. 
— Jores  7.  Commissioners  of  Ferson,  (N.  O.)  IS 
8.  B.  69. 

Constructive  Trusts. 
See  3Vu«(»,5. 


CONTEMPT. 

Evidence. 

1.  An  attorney  was  found  guilty  of  oontempt 
OD  toe  ground  that  he  had  asked  for  a  separate 
trial  of  one  of  two  defendants,  and,  on  the  follow- 
ing day,  denied  having  done  so;  that  he  had  aslced 
a  postponement  of  the  case  on  the  ground  that  he 
had  just  been  called  into  it,  hut,  on  the  trial,  had 
introduced  a  copy  of  the  evidence  taken  at  pre- 
limlDary  examination,  which  he  claimed  to  have 
written  at  the  time  himself.  Held,  that  the  judg- 
ment  must  he  set  aside,  where  the  evidence  as  to 
the  first  alleged  ground  was  conflicting,  and,  as  to 
the  second,  It  appeared  that  he  was  the  attorney  at 
the  preliminary  hearing  for  a  co-defendant  only.— 
State  V.  Ralphsnyder,  (W.  Va.)  13  S.  E.  721. 

Power  to  puniah. 

8.  Under  Code  B.  C.  |  SSS,  giving  a  Judge  at 
chambeirs  authority  to  appoint  a  receiver,  and  un- 
der subdivision  5  of  that  secti  on,  giving  a  court  au- 
thority to  punish  as.  for  contempt  the  disobedi- 
ence of  any  person  ordered  to  deliver  over  money 
or  property,  a  judge  at  chambers  has  authority  to 
grant  an  order  of  attachment  against  an  executor 
who  has  refused  to  turn  over  the  assets  to  a  re- 
ceiver as  ordered  by  the  oonrt.  — Harmaa  v.  Wag- 
ner, (S.  C.)  12  S.  E.  98. 

CONTZNTTANCB. 
Oroimds. 

1.  The  allowance  of  an  amendment  to  the 
sheriff's  return  on  a  writ  of  summons  is  not 
ground  for  continuance,  though,  before  the 
amendment,  there  was  nothing  to  show  a  valid 
service  of  the  writ,  especially  where  the  case 
bad  rarevioDsly  been  set  for  trial  by  consent  Laot 
and  Fadntlbkot,  JJ.,  dissenting.— Atlantic  &  D. 
R.  Co.  ▼.  Peake,  (Va.)  13  S.  B.  848. 

3.  After  striking  from  the  files  a  corpora- 
tion's pleading  because  not  verified  by  an  officer, 
it  is  not  an  aouse  of  discretion  for  the  court  to 
refuse  a  continuance  for  the  purpose  of  procuring 
a  proper  verification. — Banks  v.  OayUanufg  Co., 
(».  C.)  12  8.  E.  741. 

Absence  of  witness. 

8.  Where  the  bill  of  exceptions  states  that 
the  court,  in  refusing  a  continuance  because  of  the 
absence  of  a  material  witness,  directed  the  wit- 
ness to  be  summoned  to  appear  on  the  next  day, 
to  which  time  the  case  was  adjourned,  error  can- 
not be  predicated  of  the  refusal,  in  the  absence 
of  a  showing  that  the  witness  did  not  appear  in 
obedience  to  the  summons.  Laoi  and  Fauntiji- 
BOY,  JJ.,  dissenting.— Atlantic  &  D.  R.  Co.  v. 
Feake,  (Va.)  12  8.  E.  34S. 

CONTRACTS. 

See,  also,  ArbttratUm  and  Award;  Atsiffnment; 
AsHgnment  for  Benefit  of  Creditort ;  Attorney 
and   Client,  5-9 ; ,  Bmida;    Carriert;    Chattel 
V.12S.E.— 72 


Itortgaget ;  CovenanU ;  Deed :  Exeitange; 
Factors  and  Broken;  Frauds,  Statute  q/"; 
Fraudulent  Conveyancea:  Ovaranty;  Insur- 
ance, 1;  Interest;  Mortgages;  Negotiable  In- 
struments; Partnership;  Principal  and  Sure- 
ty; Sale;  Shipping;  Specijflo  Performance: 
Usury;  Vendor  and  Vendee. 

By  married  woman,  see  Husband  and  Wife,  W, 
17. 

Obligation  of,  see  ConstUutUmal  Law,  8. 

Of  corporations,  see  Corporations,  3. 
hiring,  see  Ifasta-  and  Servant,  1-4. 

Consideration. 

1.  An  agreement  to  maintain  and  support  an- 
other is  a  valuable  consideration,  and  will  sustaia 
a  transfer  of  property.— Keener  ▼'.  Keener,  (W. 
Va.)  13  S.  E.  7». 

Besoiasion. 

3.  Under  a  contract  of  sale,  the  plaintiffs 
were  to  be  paid  for  land  partly  in  money,  and 
partly  in  otaer  land  to  be  conveyed  to  them  by 
the  defendant.  The  Jury  found  that  the  defendant 
could  not  make  a  good  title  to  the  land  he  agreed 
to  convey,  and  could  not  fully  compensate  the 
plaintiffs  for  the  loss  of  the  land ;  that,  at  the 
time  of  contracting,  no  valuation  was  placed  up- 
on the  plaintiffs' land;  and  that  the  conduct  of 
the  defendant  constituted  a  fraud  upon  the  plain- 
tiffs. Held,  that  the  decree  for  rescission  was 
proper.— Bell  v.  Hntchins,  (Qa.)  12  S.  B.  974. 

8.  An  offer  by  the  defendant  to  convey  other 
lands  of  the  same  kind  as  those  he  had  agreed  to 
convey  was  not  a  compliance  with  his  oontraot. 
— Bell  V.  Hutchins,  (Qa.)  12  8.  E.  974. 

Contributory  Negligence. 

See  Negligence,  4,  5. 

Conversion. 

See  Trooer  and  Conversion. 

Conveyances. 

See  Chattel  Mortgages;  Deed;  Fraudulent  Con- 
tvyances;  Mortgages;  Sale;  Vendor  and  Fen- 
dee. 

COSPOBATIONS. 

See,  alto.  Banks  and  Banking:  Carriers;  Insur- 
a?ice;  if unlcipal  Corporation*,*  itaUroad  Com- 
panies; Religious  Societies;  Telegraph  Com- 
panies; Water  Companies. 

Judgment  against,  see  Judgment,  l9. 

Corporate  existence. 

1.  The  corporate  existence  of  a  company  sued 
as  "ITie  S.  Fire  Ins.  Co.  of  W. , "  may  be  inferred 
from  its  having  caused  the  policies  sued  on  to  be 
signed  under  that  name  by  its  president  and  sec- 
retary.— Bon  Aqua  Imp.  Co.  v.  Standard  Fire  Ins. 
Co.,  (W.  Va.)  13  8.  B.  771. 

Contracts — EstoppeL 

3.  Eteving  issued  a  policy  to  a  de  facto  cor- 
poration, the  insurance  company  cannot  resist  a 
suit  for  a  loss,  on  the  ground  that  the  plaintiff's 
charter  was  acknowledged  before  a  notary  pub- 
lic, and  not  before  the  clerk  of  the  county  court, 
as  required  by  the  general  law  under  which  it 
was  filed. — Bon  Aqua  Imp.  Co.  v.  Standard  Fire 
Ins.  Co.,  (W.  Va.)  13  8.  E.  77U 

Bights  of  stockholders. 

8.  Const  W.  Va.  1872,  art  4,  $  11,  and  Code  W. 
Va.  o.  54,  tS  S6, 67,  enacted  pursuant  thereto,  provide 
that  every  stocknolder  in  a  corporation  shsill  have 
the  right  to  vote  for  the  number  of  shares  Of  stock 
owned  by  him  for  as  many  directors  as  are  to  ba 
elected,  or  to  cumulate  his  shares,  and  give  all  his 
votes  to  one  director  or  divide  them  among  severaL 
The  charter  of  defendant  railroad  company,  grant- 
ed before  tbe  adoption  of  this  constitution,  allowed 
each  stockholder  one  vote  for  each  share  of  stock. 
Held,  that  the  provlsloa  tor  onmulatlve  votintt 
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binds  defendant,  where  in  lU  charter  the  right  to 
alter  and  amend  It  was  expressly  reserved.— Cross 
V.  West  Virginia  Cent  &  P.  Ky.  Co.,  (W.  Va.)  13 
8.  E.  1071. 

4.  Orders  issued  by  a  corporation  to  a  stock- 
holder in  payment  for  stock  do  not  entitle  such 
stockholder  to  share  the  corporate  assets  as  a 
bona  fide  creditor,  but  only  as  a  stockholder  in  the 
surplus  after  the  corporate  debts  are  paid.  — Heg- 
gio  V.  Building  &  Loan  Ass'u,  (N.  C.)  13  S.  £.  27S. 

ftights  of  creditors. 

6.  A  corporation  cannot  buy  in  or  deal  in  its 
own  stock  to  the  prejudice  of  its  creditors. — Heg- 
gie  V.  Building  &  Loan  Ass'n,  (N.  C.)  12  B.  E.  275. 

Dissolution. 

«.  Code  N.  C.  S  687  et  seq.,  provides  that  cor- 
porations whose  charters  have  expired  or  been 
annulled  shall  continue  as  bodies  •3orporat«  for 
three  years,  for  the  purpose  of  winding  up  their 
business,  and  that  receivers  shall  be  appointed  to 
settle  their  affairs,  etc.  Defendant  company's 
charter  had  neither  expired  nor  been  annulled, 
but  the  company  took  measures  to  close  up  its  bus- 
iness and  make  settlement  with  its  members. 
Here  than  three  years  thereafter  plaintiff  brought 
suit  against  defendant  and  obtained  judgment. 
Held,  that  the  statute  did  not  apply  to  defendant, 
and  uiat  it  could  not  be  oblecteif  that  plaintiff's 
Judgment  was  irregular  and  void,  because  his  ac- 
tion was  brought  more  than  three  years  after  tbo 
losing  up  of  its  business;— Heggie  v.  Building  Sc 
Utm  As.s'n,  (N    C.)  12  S.  E.  375 

7.  A  final  settlement  made  between  a  corpo- 
ration and  its  members,  on  closing  up  its  business, 
is  not  valid  as  against  corporate  creditors.  — Heg- 
gie V.  BaUding  &  Loan  Ass'n,  (N.  C.)  12  S.  E. 

COSTS. 

Who  liable. 

1.  Where  an  action  to  set  aside  a  power  ot 
attorney  for  mental  incapaci^  of  the  maker  is 
dismissed  by  the  plaintiff  after  the  jury  have 
found  him  sane,  it  is  error  to  tax  the  costs  against 
the  next  friends,  who  were  appointed  by  the  clerk 
to  conduct  tho  action,  since  they  are  not  parties 
to  the  proceeding.— Smith  r.  Smith,  (N.  U.)  12 
8.  E.  1045. 

Seotirlty  fbr  costs. 

3.  An  affidavit  for  leave  to  sue  tn  forma 
pauperi*  under  Code  N.  C.  {  310,  need  not  allege 
that  plainUff  has  no  land  which  he  can  mortgage 
to  secure  the  costs.— Maggett  v.  Roberts,  (N,  C.) 
13  S.  E.  890. 

Counsel  fees. 

5.  Under  Code  Oa.  {  »i943,  providing  that  if 
a  defendant  has  acted  la  bad  faith  the  jury  ma/ 
allow  plaintiff  counsel  fees,  a  person  who  insti- 
tutes in  bad  faith  an  unfounded  trover  suit  is  lia- 
ble, in  an  action  for  malicious  prosecution,  for 
the  counsel  fees  incurred  by  plaintiff  in  defend- 
ing the  trover  action. —Fsrrar  v.  Brackett,  (Oa.) 
13  8.  E.  686. 

4.  Where,  In  a  trover  suit,  plaintiff  recovers 
one  mill  worth  about  $1,800,  and  defendant  the 
other,  worth  9375,  and  defendant's  entire  attor- 
ney's fees  were  $100,  he  will  be  allowed,  in  an  ac- 
tion for  malicious  prosecution,  $30  attorney's 
fees,  that  being  proportionate  to  his  success  in 
the  trover  suit— iFarrar  v.  Brackett,  (Oa.)  12  8. 
E.  etso. 

On  abatement  of  suit. 

5.  Where  a  luibeas  corpus  case  abates  through 
the  death  of  the  respondent,  the  court  will  leave 
each  party  to  pay  his  own  costs. — Brown  t. 
Rainor,  (N.  C.)  12  8.  B.  1028. 

Costs  on  appeal. 

6.  Where,  in  addition  to  the  parts  of  the  rec- 
ord specified  by  the  plaintiff  in  error  in  his  bill 
of  exoeptions  as  material,  c^tain  portions  Of  the 
evidence  are  sent  up  on  the  petition  of  the  defend- 
ants in  error,  and  it  appears  to  the  supreme  court 
*hat  this  evidence  is  auferflaeus  and  immaterial, 


the  cost  of  bringing  it  np  will  be  taxed  agBinst 
the  defendants  in  error  though  the  jodgnient  is 
affirmed.— Bell  v.  Hutchins,  (Ga.)  13  S.  E.  «74. 

7.  Where  defendants  In  error  by  petition  cause 
parts  of  the  record  to  be  brought  up  to  the  supreme 
court  which  are  unnecessary  to  an  understanding 
of  the  errors  complained  of,  they  will  be  charged 
with  the  costs  of  all  matter  so  brought  up  by  ttaum. 
—Stewart  v.  De  Loach,  (Qa.)  13  B.  El  1U67;  De 
Loach  V.  Stewart,  Id. 

8.  The  defendant  tn  error  will  be  taxed  with 
the  cost  made  by  including  tn  a  second  transcript 
"arts  of  the  record  already  brought  up  by  the  piaio- 
tiff  in  error,  and  other  parts  which  are  wholly  so- 
perfluous.— Western  Union  TeL  Co.  v.  HilL  (Ga.) 
13  S.  E.  877. 

9.  Costs  for  the  fees  of  the  clerk  for  prepar- 
ing tbe  transcript  of  the  record  on  appeal  cannot 
be  taxed  in  tbe  supreme  court,  but  must  be  set- 
tled in  the  trial  court,  under  Code  N.  C.  $  &51, 
which  requires  the  clerk  to  make  out  and  trans- 
mit the  transcript  to  tbe  supreme  court  only 
after  his  fees  are  paid  by  appellant— Roberts  ▼. 
Lewald,  (N  C.)  13  8.  E.  1028. 

10.  Supreme  court  rule  31  of  North  Carolina 
restricts  the  amount  ot  printing  of  the  transcript, 
to  be  recovered  in  the  costs,  to  20  pages,  unless 
otherwise  specially  allowed  oy  the  court.  Held, 
that  the  court  will  not  tax  in  favor  of  the  win- 
ning party  costs  of  printing  more  than  30  pages 
of  uxe  transcript  if  the  additional  matter  was 
not  necessary.— Roberts  v.  Lewald,  (K.  C.)  12  S. 
B.  1028. 

11.  Code  W.  Vs.  c  188,  $  11,  provides  that,  in 
an  appellate  court,  costs  snail  be  recovered  by  tbe 
party  substantially  prevailing;  and  section  13, 
that  in  the  court  oi  appeals  the  court  shall  tax  in 
the  costs  of  the  prevailing  party  ISO,  which  in 
practice  is  treatea  as  an  attorney's  fee.  Held 
that,  on  overruling  a  motion  to  dismiss  an  ap- 
peal, the  court  could,  in  its  discretion,  award 
costs  against  the  moving  party,  and  that  in  tax- 
ing the  same  the  court  should  include  the  $90.— 
Workman  t.  Dcnran,  (W.  Va.)  12  B.  E.  77a 

Costs  in  criminal  oases. 

12.  Under  the  Georgia  statutes,  a  person  tried 
and  oonvioted  of  a  criminal  offense  is  taxable  as 
costs  with  the  fees  of  two  witnesses  sworn  and  ex- 
amined in  behalf  of  the  state,  whether  they  reside 
in  the  county  or  not,  and  of  more  than  two  where 
their  testimony  goes  to  different  material  points, 
or  where  the  court  certifies  that  the  question  at 
issue  was  of  such  a  character  as  tendered  more 
than  two  witnesses  necessary  to  a  single  point — 
Brown  v.  State.  (Oa.)  13  8.  E.  649. 

18.  Code  N.  C.  1 737,  as  amended  by  Aots  1889,  c. 
84,  which  provides  that  the  prosecutor  may  be 
taxed  with  costa  whenever  the  prosecution  is  ad- 
judged not  based  on  reasonable  ground,  nor  re- 
quired by  the  public  interest  applies  as  well  to 
cases  appealed  from  s  Justice  of  the  peace  as  to 
those  originating  in  the  superior  court— State  T. 
Carlton,  (N.  C.)  13  S.  E.  44. 

Oounter-Olaim. 

See  Set-Off  and  Counter-Clatm. 


COUNTIES. 

See,  also.  Schools  and  SchooMMctriett. 

DiTision — Indebtedness. 

1.  Acu  N.  C.  1881,  c.  lis,  creating  the  oonnty 
of  Vance,  provided  that'tbat  portion  of  the  citi- 
zens and  taxable  proper^  takes  fcom  the  counties 
of  Frankli;^  and  Oranville,  and  attached  to  the 
county  of  Vance,  shall  not  be  released  from  their 
proportion  of  the  outstanding  public  debta  of  the 
said  counties  of  Granville  andf  Franklin  contracted 
before  tbe  passage  of  the  act;  said  proportions  to 
be  ascertained  and  determined  by  the  county  com- 
missioners of  Granville,  Franklin,  and  Vance  coui^- 
ties  in  such  manner  and  by  such  method  as  may 
be  agreed  upon. "  Oranville  county  appointed  a 
conuuissioner  to  aat  with  a  like  commissioner  trvta 
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Vanoe  county  In  determining  such  proportion,  but 
the  latter  county  took  no  action  whatever.  Held, 
the  former  could  maintain  an  action  against  it  to 
have  an  account  taken  to  ascertain  the  indebted- 
ness at  the  passage  of  the  act,  and  obtain  judg- 
ment for  the  amount  found  due  as  Vanoe  county's 
proportion,  and  for  mandnmui  to  compel  a  levy 
thereof  upon  the  people  and  property  detached 
from  Granville  county. — Commissioners  of  Gran- 
ville V.  Commissioners  of  Vance,  (N.  C.)  12  8.  E.  89. 

S.  The  interests  and  claims  of  Granville  and 
ITranklin  counties  against  Vance  county  were  sev- 
-eral,  and  it  was  not  necessary  to  Join  Franklin 
■county  as  a  party  plaintiff.— Commissioners  of 
Granville  v.  Commissioners  of  Vance,  (N.  C.)  12 
S.  E.  39.  >  \  ^ 

8.  The  act  created  no  change  in  the  liabilitv  of 
the  people  and  property  taken  from  Granville 
county.  It  continued  their  liability  lust  as  it 
stood  at  the  time  of  the  separation,  and  as  if  no 
oeparatlon  had  taken  place. —  Commissioners  of 
-Oranville  v.  Commissioners  of  Vanoe,  (N.  C.)  12 
e.  E.  89.  >  \  / 

<  In  determining  the  indebtedness  of  Gran- 
ville county  at  the  separation,  judgments  ren- 
dered against  it  before  the  separation,  and  paid 
after  the  separation  with  money  raised  before, 
must  be  deducted.— Commissioners  of  Granville 
V.  Commissioners  of  Vance,  (N.  C.)  12  S.  E.  89. 

5.  The  total  indebtedness  at  the'  time  of  sep- 
aration, March  6,  1881,  must  be  reduced  by  the 
balance  of  taxes  collected  or  collectible  in  1880, 
and  on  hand  September  1, 1881,  since  such  balance 
•vras  applicable  to  the  payment  of  indebtedness 
■outstanding  March  S,  1880. — Commissioners  of 
Oranville  y.  Commissioners  of  Vance,  (N.  C.)  12 
S.  E.  89.  --i  V  / 

fl.  Such  Indebtedness  should  not  be  reduced 
yty  the  amount  of  the  taxes  collected  in  1880,  and 
applied  to  the  current  expenses  from  March  5, 
1881,  to  September  1,  1881,  since  such  taxes  were 
•expressly  designed  by  law  for  that  purpose.— 
Ck)mmissioner3  of  Granville  v.  Commissioners  of 
Vanoe,  (N.  C.)  12  S.  E.  89. 

7.  Xor  by  an  amount  e^nal  to  the  value  of 
■certain  lands  held  at  the  time  of  separation,  in 
■excess  of  the  needs  of  the  county.  The  people 
detached  had  no  right  to  have  sucii  lauds  sold  to 
pay  the  county  debt,  in  the  absence  of  an  appro- 
priation to  that  purpose  before  the  separation. — 
Commissioners  oi  Oranville  v.  Codimfssloners  of 
Vance,  (M.  0.)  12  8.  E.  89. 

County-seat  elections. 

8.  Sess.  Acts  Va.  1887-88,  p.  405,  provides  that 
■"it  shall  be  the  duty  of  the  Judge  of  the  county 
■court,  upon  the  application  of  persons  payingone- 
third  of  the  taxes  on  real  estate"  in  the  conn^  of 
W.,  "to  order  the  officers  conducting  elections  at 
the  several  places  for  holding  elections"  in  said 
■county  "to  open  a  poll  for  the  purpose  of  ascer- 
taining the  sense  of  the  quallfled  voters  of  said 
county  as  to  whether  or  not  the  site  of  the  court- 
bouse  of  said  county"  should  be  changed.  Held, 
that  the  terms  "persons  paying  one-third  of  the 
taxes"  include  corporations  paying  taxes  on  real 
estate,  as  well  as  natural  persons.  RicHuiDsoir 
and  HiNTON,  JJ.,  dissenting.— Crafford  v.  Bowrd 
of  Sup'rs,  (Va.)  12  S.  E.  1^. 

County  board. 

9.  The  board  of  commissioners  of  Bartow 
■county  established  by  Acts  Ga.  1874,  p.  830,  with 
■express  power  to  change  or  establish  election 
precincts,  and  also  with  all  the  powers  conferred 
by  Const.  Ga.  1868,  fCode,  $  887,)  on  the  county 
ordinary,  among  which  was  authority  to  chan^ 
or  establish  both  election  precincts  and  militia 
districts.  Is  not  empowered  to  change  or  establish 
militia  districts,  that  power  being  excluded  by 
the  express  grant  respecting  election  precincts. — 
Board  of  Com'rs  v.  Glasgow,  (Ga.)  12  S.  B.  747. 

Actions  against. 

10.  Where  the  board  of  supervisors  enter  an 
order  that  it  "refused"  to  act  upon  a  claim  pre- 
sented to  it  in  accordance  with  Code  Va.  J  844, 
the  claimant  may  sue  the  county  under  section 
«48,  providing  that  such  suit  may  be  instituted 


whenever  the  board  shall  "refuse"  or  neglect  to 
act  upon  a  claim  duly  presented  as  required  by 
section  844. — Prince  George  County  v.  Atlantic, 
M.  &  O.  R.  R.  Co.,  (Va.)  12  8.  E.  687. 

11.  C!ounties  having  no  power  by  general  law 
to  subscribe  to  the  stock  of  a  corporation,  a  judg- 
ment creditor  of  a  county  cannot  sue  to  subject 
to  the  payment  of  his  judgment  stock  in  a  rail- 
road company  held  by  the  county,  without  re- 
ferring lu  his  complaint  to  the  private  statut<) 
which  permitted  the  county  to  subscribe  for  the 
stock,  without  which  it  cannot  be  known  whether 
the  stock  is  not  held  on  condition  such  as  to  requiie 
the  presence  of  other  parties  interested   in  the 

Eroposed  relief,  or  possibly  to  prevent  the  court 
rem  granting  it  at  all.— Hughes  v.  Commission- 
ers of  Craven  County,  (N.  C.)  12  8.  B.  465. 

OOUBTS. 

See,  also,  Jndge;  Bemoval  of  Causes, 

Jurisdiction — Term  time. 

1.  Acts  M.  C.  1889,  c.  498,  f  18,  provides  that 
the  criminal  court  of  Buncombe  county  shall  con 
tlnne  its  session  for  one  week,  "provided,  if  there 
be  remaining  undisposed  of  at  the  end  of  the  week" 
any  of  a  certain  class  of  cases,  "its  session  may 
be  continued  until  such  cases  are  disposed  of. " 
Held  that,  if  it  becomes  necessary  to  hold  the 
court  two  weeks,  any  cause  within  its  jurisdic- 
tion may  be  disposed  of  during  the  second  week, 
and,  on  appeal  from  a  conviction  during  that 
week,  it  will  be  presumed  that  the  court  was 
properly  in  session,  though  the  case  is  not  one 
for  the  trial  of  which  the  term  could  have  been 
continued.— State  v.  Fenley,  (K.  C.)  12  8.  £.  4fi6. 

State  supreme  court. 

2.  Const.  Va.  art.  6,  §  2,  excludes  from  the 
Jurisdiction  of  the  supreme  court  of  appeals  suits 
for  less  than  S500,  except  in  certain  oases,  includ- 
ing those  involving  the  constitutionality  of  a  law. 
Acts  Va.  March  80,  1871,  and  March  28,  1879,  pro- 
vide that  coupons  of  certain  state  bonds  shall  be 
received  for  taxes,  but  Act  Va.  March  15,  1884, 
requires  school  taxes  to  be  paid  in  money.  A 
tax-payer  tendered  coupons  for  a  tax  of  V12U,  and 
petitioned  for  a  jury  to  determine  their  genuine- 
ness, as  provided  by  Code  Va.  $  406,  but  did  not 
allege  that  none  of  the  taxes  were  for  school  pur- 
poses. A  general  demurrer  was  filed,  which  was 
overruled,  and  the  state  appealed.  Held,  that 
the  prooeedinirs  failed  to  show  that  the  validity 
of  the  statute  of  1884  was  involved,  and  the  court 
had  no  jurisdiction. — Commonwealth  v.  ChaiBn, 
(Va.)  12  8.  E.  972. 

Appellate  jurisdiction  of  state  drouit 
court. 

3.  Const.  W.  Va.  Amend,  art.  8,  ^25,  provided 
that  all  actions  pending  in  the  county  court  when 
that  amendment  took  effect  should  be  transferred 
to  the  circuit  court  to  be  tried  and  determined  as 
if  begun  there ;  and  the  records  and  papers  relat- 
ing to  actions  already  disposed  of  by  the  county 
court  should  be  transferred  to  the  office  of  the 
clerk  of  the  circuit  court,  who  should  have  the 
same  powers  and  duties  in  regard  thereto  as  the 
clerk  of  the  county  court  had.  Held,  that  after 
the  adoption  of  this  article  the  circuit  court  could 
grant  a  writ  of  error  to  a  judgment  of  the  coun- 
ty court  rendered  before  its  adoption,  under  the 
statutes  theretofore  allowing  such  writ. — Cobb  v. 
Chesapeake  &  O.  Ry.  Co.,  (W.  Va.)  12  &  E.  1097. 

Of  original  jurisdiction. 

4.  Act  Ga.  Sept  29,  1879,  as  amended  by  Act 
Bee.  24, 1888,  (Acts  1886,  p.  34,)  providing  that  in 
counties  containing  a  city  of  10,000  or  more  inhab- 
itants, two  or  more  judges  of  the  superior  court 
may  sit  in  bank,  or  that  such  courts  may  be  held 
In  two  or  more  sections  b^  different  judges  at  the 
same  time,  is  not  unconstitution^  because  it  pro- 
vides for  counties  containing  large  clue's  only,  as 
the  legislature  has  power  to  classify  in  general 
terms.— Bone  v.  State,  (Ga.)  12  S.  E.  206. 

6.  Where  a  compliint  alleges  that  defendant, 
a  common  carrier,  contracted  with  plaintiffs  te 


Digitized  by  VjOOQIC 


1140 


INDEX. 


tronsixnt  certain  boxes  of  mica,  and  Oiat  It  "so 
negligently  and  carelessly  conducted  In  regard  to 
the  same  that  the  mica  was  greatly  damaged, 
three  boxes  being  broken  open  and  scattered,  to 
the  great  damage  of  the  plaintiffs, "  etc.,  the  ac- 
tion Is  for  a  tort,  and  where  the  damages  alleged 
exceed  toO  the  superior  court  in  North  Carolina 
has  jurisdiction.— Bowers  v.  Richmond  &  D.  IL 
Ck).,  (N.  C.)  12  S.  E.  452. 

COVENANTS. 

Damages  for  breach. 

Where  a  grantor  Is  called  upon  to  defend 
the  title,  and  immediately  employs  competent 
counsel  to  do  so,  the  grantee  cannot,  when  evict- 
ed, recover  from  him  counsel  fees  as  well  as  the 
value  of  the  land. — Conrad's  Adm'r  y.  Effinger's 
Ex'r,  (Va.)  12  8.  B.  2. 

OREDITOBS'  BlUi. 

Wliat  oonstitates. 

1.  A  suit  by  creditors  to  reduce  their  debts 
to  Judgment,  and  to  set  aside  a  fraudulent  as- 
signment, is  not  converted  into  a  general  oredit- 
OTS'  bill  by  an  order  requiring  noUoe  to  be  pub- 
lished for  all  creditors  to  come  in  and  make  them- 
selves parties,  and,  a  preferred  creditor  havii^ 
allied  himself  with  the  defenders  of  tiie  fraudu- 
lent assignment,  he  cannot,  after  a  decree  setting 
it  aside,  come  in  under  that  order.— Hancock  v. 
Wooten.  CS.  0.)  13  S.  E.  199. 

Procedure. 

8.  Where  several  proceedings  In  the  nature 
of  Judgment  creditors'  bills  are  pending  against 
the  same  defendant,  and  the  same  property  is 
sought  to  be  subjected,  or  where  in  either  of  such 
proceedings  a  receiver  is  appointed  of  property 
which  is  the  subject  of  the  other  proceedings,  the 
oourt  may  order  that  the  same  be  consolidated, 
pieserving  the  priorities  acquired  by  the  superior 
niligenoe  of  the  various  litigaDts.— Monroe  v. 
Lewald,  (N.  C.)  12  8.  E.  287. 

8.  In  a  suit  in  equity  to  subject  the  land  of  a 
judgment  debtor  to  numerous  judgments  against 
him  in  favor  of  different  persons,  the  fact  that 
in  one  of  the  debts  he  is  a  surety  with  other  solv- 
ent sureties  of  an  insolvent  principal  does  not 
require  that  lands  of  the  co-sureties  be  brought 
and  subjected  to  pay  a  portion  of  that  debt, 
l^ough  those  oo-sureties  are  parties  by  reason  of 
the  right  to  contributions,  nor  does  it  require  a 
decree  of  contribution  therein.— Farmers'  Bank 
V.  Woodford.  (W.  Va.)  13  8.  K.  544. 

^—  Beoeivers. 

4.  Where  an  executor  institutes  a  proceeding 
in  the  nature  of  a  creditors'  bill  to  settle  the  es- 
tate, praying  that  all  the  creditors  be  made  par- 
ties, sAA  that  they  be  enjoined  from  prosecuting 
actions  at  law  against  him  as  executor.  It  is  com- 
petent for  the  court  to  appoint  a  receiver  of  the 
persona'  estate  at  the  instance  of  the  crediu;?; 
upon  its  being  shown  that  the  executor  is  mis- 
managing the  assets,  and  it  is  not  essential  that 
the  creditors  should  first  reduce  their  claims  to 
judgment,  and  obtain  a  return  of  nuUa  boTia  on 
their  executions. — Harman  v.  Wagner,  (S.  C.)  12 
B.  E.  98. 

CRIMINAXi  LAW. 

See,  also.  Bail;  Grand  Jury;  Bdbeas  Corptu; 

Indictment  and  Information;  Wttnest. 
Costs  in  criminal  oases,  see  Costi,  12, 13. 
Particular  crimes,  see  JlduUerj/,-  Affray;  Argon; 

Assault  and  Battery;    Briberv;    Bv/rglary; 

Conspiracy;  Dlsturbnnce  of  Public  WorsMp; 

Escape;  Extortion;  False  Pretenses;  Larceny; 

MaliclOMS    Miachisf;  Perjury;  Bobbery;  Se- 

(jiuction,  6,  7 ;  Trespass,  2-4. 

Jurisdiction. 

1.  Under  Code  N.  C,  i  892,  the  superior  oourt 
has  general  jurisdiction  of  assaults.— State  v. 
Saaeman.  (N.  C.)  12  S.  B.  1089. 


Former  jeopardy. 

2.  A  prosecution  for  selling  llgnor  on  Son- 
day,  in  violation  of  Code  Va.  {  380^  is  no  bar  t» 
a  subsequent  prosecution  for  a  sale  of  the  same  liq- 
uor withouta  license,  inviolationof  Pub.  ActsVa. 
1889-90,  p.  242,  {  1,  as  the  oommonwealth,  in  or- 
der to  convict,  must  make  proof  of  a  different 
state  of  facts  under  the  first  statute  from  that  on- 
der  the  second. — ^Arrington  v.  Commonwealtli, 
(Va.)13S.  E.  224. 

8.  Const.  8.  C.  art.  1,  {  18,  declaring  that  "no 
person,  after  having  been  once  acquitted  by  » 
jury,  shall  again,  for  the  same  offense,  be  pat  in 
jeopardy  of  his  life  or  liberty, "  repeals  and  su- 
persedes the  common  law,  and,  where  a  convic- 
tion of  murder  is  set  aside  on  appeal,  the  accaaei 
may  be  again  tried  apoa  the  same  diarge. — Stato 
V.  Wise,  (S.  C.)  12  8.  E.  566. 

Change  of  venue. 

4.  On  indictment  for  mnrder  defendant  mado 
affidavit  that  the  prejudice  agabist  him  was  sach 
that  he  could  not  have  an  impartial  trial,  and 
submitted  newspaper  extracts  asserting  his  guilt. 
Several  witnesses  testified  that  the  pr^udioewaa 
not  greater  than  usual  in  such  oases,  and  that 
they  were  satisfied  a  fttir  trial  ooold  be  bad. 
Hdd,  that  the  judge  did  not  abuse  his  discretioD 
in  denying  a  change  of  venne.  FAiniTLXBOT,  J., 
dissenting.— Muscoe  v.  Commonwealth,  (Va.)  IS 
a  8.790. 

Conduct  of  trial. 

5.  The  refusal  of  the  oourt  to  stop  the  trial, 
and  give  the  prisoner's  counsel  time  to  then  pro- 
pare  a  bill  of  exceptions,  is  not  ground  for  re- 
versal, where  there  appears  to  have  been  no 
abuse  of  the  court's  discretion. — Jones  r.  Com- 
monwealth, (Va.)  12  8.  E.  226. 

6.  On  a  joint  indictment  for  felony,  a  motion 
for  a  separate  trial  Is  addressed  to  the  discretion 
of  the  court,  and  its  action  will  not  be  reviewed 
except  in  case  of  gross  abuse. —State  v.  Oxendine. 
(N.  C.)  12  8.  E.  573. 

Remarks  by  court. 

7.  On  a  trial  for  murder,  •  remark  ynj  the 
trial  judge  when  defendant,  his  family,  and 
counsel  were  passing  from  the  ooort-room  to  an- 
other room  to  consult,  that  "this  is  spectacul^,* 
and  certain  remarks  by  him  to  the  solicitor  general 
as  follows:  "Small  potatoes,  Mr.  Hill.  ^  Mr. 
Hill.  And  few  in  the  hill,  your  honor.  By  too 
Court  And  stringy  at  that,  "—are  not  such  rul- 
ings or  Intimations  as  are  subject  to  review  on 
appeal.— Bone  v.  State.  (Ga.)  12  S.  E.  305. 

8.  On  deciding  a  question  concerning  the  ad- 
missibility of  evidence,  the  court  may,  in  its  dis- 
cretion, assign  reasons  therefor  in  the  hearing  of 
the  iury.— Patterson  v.  State,  (Ga.)  13  S.  E.  174. 

Argument  of  counsel. 

9.  It  is  error  to  allow  the  prosecnUng  attor- 
ney to  argue  to  the  jury  that,  since  defendant  had 
a  right  to  prove  his  good  character,  and  had  not 
done  so,  his  character  was  bad,  although  defend- 
ant's counsel  had,  without  evidence,  argnied  that 
defendant's  character  was  good.  —  Bennett  T. 
State,  (Ga.)  13  B.  B.  806. 

10.  Where  the  indictment  was  found  upon  the 
evidence  of  17  persons,  and  the  main  question 
was  whether  the  offense,  which  was  oonunitted 
on  a  crowded  street,  was  committed  by  the  pris- 
oner or  some  one  else,  the  limiting  of  prisoner's 
counsel  to  30  minutes  in  his  argument  to  the  jury 
Is  ground  for  reversal,  though  it  does  not  appear 
how  many  witnesses  there  were  on  the  tnaL — 
Jones  V.  Commonwealth,  (Va.)  12  a  B.  236. 

U.  Code  W.  Va.  o.  153,  {  19,  provides  that,  io  a 
criminal  prosecution,  the  accused,  at  his  own  ro- 

?uest,  shall  be  a  competent  witness,  but  that  a 
allure  to  make  such  request  shall  not  create  any 
presumption  against  him,  nor  shall  any  reference 
be  made  to  nor  comment  upon  snob  failure  by  any 
one  in  the  hearing  of  the  jury.  Held,  that  the  re- 
mark of  an  assistant  proseouting  attoiam,  made 
during  the  cross-examination  of  a  witness  for  the 
state,  that  a  certain  fact  sought  to  be  shown  on 
such  cross-examination  oonld  be  proved  br  tha 
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Evidence— Competency. 

12.  The  rejection  of  the  testimony  ol  a  witness 
lor  defendant  that  on  the  nieht  of  the  murdOT 
«ther  persons,  and  not  defendant,  were  accused 
of  the  murder  in  the  presence  of  a  person  who 
testified  to  receiving  a  letter  threatening  the  de- 
-oeased,  and  that  he  said  nothing,  was  error,  as 
his  silence  tended  to  show  that  he  did  not  then 
know  of  the  facts  testified  to  by  him.— State  v. 
Morton,  (N.  C.)  12  8.  E.  113. 

ConfetMions. 

18.  A  doubtful  or  contradictory  confession  by 
s  man  of  good  moral  character  will  not  warrant  a 
conviction  where  the  corjm*  delicti  is  uncertain. 
—Johnson  v.  State,  (Ga.)  12  B.  K  471. 

Accomplices  and  co-defendants. 

14.  A  witness  for  the  defense,  who  was  orig- 
inally included  in  the  indictment  with  defendant, 
but  as  to  whom  it  has  been  nolled,  may  be  re- 
quired, on  cross-examination,  to  state  what  he 
said  when  examined  before  the  coroner,  if  he  was 
not  under  arrest  at  that  time.— State  v.  Merri- 
man,  (S.  C.)  12  S.  K.  619. 

Opinion  evidence. 

15.  In  a  prosecution  for  assault  with  intent  to 
kill,  the  opinion  of  a  non-expert  that  from  the 
manner  of  the  accused,  and  from  all  the  circum- 
stances surrounding  the  transaction,  the  accused 
«cted  under  an  Insane  delusion,  and  was  impelled 
by  an  irresistible  impulse,  is  not  competent, — 
Patterson  v.  Stote,  (Ga.)  12  S.  E.  174. 

Instructions. 

16.  Where,  on  trial  for  murder,  the  jury  re- 
4)uest  a  further  charge,  the  refusal  of  the  court  to 
give  It,  and  sending  word  that  the  case  is  "too 
plain, "or  "plain  enouph,"  is  reversible  error, 
unless  the  case  was  plain,  and  the  verdict  in  ac- 
coi-dance  with  the  evidence.— King  v.  State,  (Ga.) 
12  S.  £.  943. 

17.  uode  M.  U.  {  418,  which  requires  the  court 
in  cuarging  the  jur^  "to  state  in  a  plain  and  cor- 
rect manAer  the  evidence  given  in  the  case,  and 
declare  and  explain  the  law  arising  thereon, "  does 
not  require  the  court,  without  request  from  coun- 
sel, to  "eliminate  the  material  facts  on  both  sides, 
and  apply  the  principles  of  law  to  them. "  Limit- 
ing State  V.  Boyle,  (N.  C.)  10  8.  R.  696, 1028.— State 
V.  Brady,  (N.  C.)  12  B.  E.  33.5. 

18.  To  declare  the  law  applicable  to  a  given 
«tate  of  facts  is  no  expression  or  Intimation  of 
opinion  as  to  whether  any  of  the  facts  referred  to 
do  or  do  not  exist  in  the  case  on  triaL — Yarbor^ 
ough  V.  State,  (Ga.)  12  B.  B.  650. 

19.  When,  undera  joint  Indiotment,  testimony 
Is  received  of  a  confession  by  one  of  the  defend- 
ants in  the  absence  of  the  other,  or  when  one  of 
the  accused  is  granted  a  separate  trial,  and  is 
«alled  as  a  witness  by  one  on  trial,  and  is  oon- 
tradicted  by  statements  made  by  him  prejudicial 
to  the  defense,  it  is  the  duty  of  the  court  to  state 
such  testimony  carefully  and  specifically  to  the 
Jury,  explaining  to  them  the  exclusive  purpose 
for  which  It  was  received,  and  admonishing  them 
mgainst  its  use  for  any  other  purpose,  ana  it  Is 
not  sufficient  to  charge  in  general  terms  that  the 
confessions  of  one  defendant  in  the  absenoa  of 
the  other  are  not  evidence  against  the  latter. — 
State  T.  Oxendine,  (N.  C.)  12  S.  E.  S7S. 

20.  Where  there  is  no  certificate  of  the  facts 
«r  the  evidence,  the  refusal  to  give  an  instruction 
-which  is  abstractly  correct  is  not  reversible  error, 
since  it  cannot  be  determined  whether  the  instruc- 
tion was  relevant.— Vawter  v.  Commonwealth, 
<Va.)  12  8.  E.  889. 

Custody  of  jury. 

SI.  During  the  progress  of  a  trial  for  felony  it 
is  the  duty  of  the  sheriff  and  his  deputies  to  keep 
the  jury  together,  etc.,  as  required  by  law,  but  it 
is  not  necessary  that  they  should  be  sworn  so  to  do 


bouse  are  charged  in  the  indictment,  a  general 
verdict  of  guilty  convicts  the  accused  of  burg- 
lary ;  and  whether  the  larceny  be  proved  or  not  is 
immaterial— Tarborough  v.  State,  (Ga.)  12  a  E. 
650. 

23.  It  is  not  within  the  province  of  the  court  to 
find  defendant  not  guilty  on  a  special  verdict,  in 
which,  after  certain  facts  found,  it  is  stated: 
"If,  on  these  facts,  defendant  isgnilty  inlaw,  we 
find  him  guilty;  if,  on  these  facts,  he  is  not  guilty 
in  law,  we  find  him  not  guilty. " — State  v.  Hoore, 
as.  O.)  12  a  E.  249;  Same  v.  Konger,  Id.  260. 

Judgment — Arrest. 

24.  A  general  verdict  of  guilty,  wider  an  in- 
dictment containing  two  counts,  the  second  of 
which  is  radically  defective,  is  bad;  and,  where 
defendant's  demurrer  to  each  count  has  been 
overruled,  his  motion  in  arrest  of  judgment 
should  be  granted.— Jones  v.  Commonwealth,  12 
a  E.  950,  86  Va.  950. 

25.  The  indictment  and  trial  being  for  a  misde- 
meanor, and  the  verdict  being  for  a  felony,  judg- 
ment will  be  arrested  on  mouon. — Allen  v.  State, 
(Oa.)  13  a  E.  651. 

26.  That  two  indicted  with  prisoner  lor  a  mur- 
der had  already  been  convicted  is  no  ground  for 
arrest  of  judgment— State  t.  Jacobs,  (K.  C.)  12 
S.  E.  34S. 

New  trial. 

27.  After  a  conviction  for  assanlt  with  intent 
to  commit  rape  a  new  trial  will  not  be  granted 
for  newly-discovered  evidence  that  the  complain- 
ing witness  is  a  common  prostitute,  where  it  does 
not  appear  that  such  evidence  could  not  have 
been  produced  at  the  trial  by  the  exercise  of 
proper  dlligenoe.— Soonyers  v.  State,  (Ga.)  12  S. 

28.  Defendant,  who  was  indioted  as  party  to 
a  conspiracy  that  resulted  in  the  lianging  and 
besting  of  one  8. ,  and  was  convicted,  filed,  in 
support  of  his  motion  for  a  new  trial,  the  afS- 
davits  of  certain  others  of  the  conspirators  that 
defendant  knew  nothing  of  the  affair  until  S.  was 
brought  to  his  house  after  being  beaten.  Held, 
that  a  new  trial  was  properly  refused,  as  the 
afBantswere  all  parties  to  the  crime,  and  no  suffi- 
cient reason  was  given  for  the  failure  to  intro- 
duce their  testimony  at  the  trial.— Statham  v. 
State,  (Ga.)  12  B.  E.  640. 

29.  On  a  conviction  for  felony,  a  new  trial  will 
be  granted  to  the  accused  who  loses  the  benefit 
of  an  appeal  by  the  death  of  the  trial  judge,  and 
the  loss  of  all  the  papers  in  the  cause  after  the 
statement  on  appeal  had  been  duly  served  and 
handed  to  the  judge  for  settlement.— State  v. 
Parks,  (N.  C.)  12  8.  B.  673. 

Appeal  and  error — ^Praotioe. 

80.  The  trial  judge,  in  maldng  op  a  brief  of 
evidence  on  appeal,  is  not  obliged  to  hear  evi- 
dence as  to  what  was  testified  to  at  the  trial, 
where  he  certifies  that  he  lemembeas  the  testi- 
mony distinctly  liimself. -Phillips  v.  State,  (Ga.) 
13  S.  E.  650. 

81.  On  appeal  to  the  superior  court  from  a  con- 
viction before  a  justice  of  the  peace,  the  court 
can  allow  an  amendment  of  the  warrant;  but  it 
cannot  thereupon  enter  judgment  against  defend- 
ant in  spite  of  his  plea  of  not  guilty,  as  Code  N. 
C.  i  900,  provides  that  the  trial  on  such  appeal 
shall  be  anew,  without  prejufiicefrom  the  former 
proceedings.— Town  of  Richlands  v.  Koonoe,  (K. 
C.)  12  8.  B.  1082. 

82.  On  an  appeal  without  bond  in  a  criminal 
case,  an  affidavit  is  Insufficient  which  recites  that 
the  accused  is  unable  to  give  the  security  re- 

Suired  by  law,  and  is  advised  by  counsel  that 
lere  is  error  of  law  in  the  decision,  and  the  ap- 
peal will  be  dismissed.  Code  If.  C.  §  1285,  requir- 
ing an  affidavit  that  the  accused  Is  wholly  unable 
to  give  security  for  the  costs;  that  he  is  advised 
by  counsel  that  he  has  a  reasonable  cause  for  the 
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appeal ;  and  that  the  application  Is  made  in  good 
fsKh.— State  V.  Duncan,   (N.  C.)  12  8.  E.  388. 

S8.  On  appeal  objections  to  evidence  must  state 
the  ground  of  objection  urged  at  the  time  of  the 
introdnction  of  the  evidence.— Bone  ▼.  State, 
(Ga.)  IS  8.  £.  206. 


Appeal  and  error — Objections  waived. 

34.  Defendant  cannot  complain  of  the  qoash- 
inK  of  a  venire  facias  on  his  own  motion.  Faun- 
TLBROT,  J.,  dwsenting.  —  Muscoe  v.  Common- 
wealth, (Va.)  12  8.  E.  790. 

Weight  of  evidence. 

85.  Where  the  evidence  given  is  certified  In 
the  bill  of  exceptions,  and  not  the  facts  proved, 
and  It  does  not  appear  from  said  bill  of  excep- 
tions that  the  evidence  certified  was  all  of  the 
evidence  before  the  jury  upon  which  they  found 
their  verdict,  it  does  not  affirmatively  appear  that 
the  verdict  is  contrary  to  the  evidence,  or  that  it 
was  error  in  the  court  below  to  refuse  a  new  trial 
on  the  ground  that  the  verdict  was  against  evi- 
dence.—State  V.  loe,  (W.  Va.)  13  8.  E.  695. 

86.  Where  the  evidence  is  conflicting,  the  vw- 
dict  will  not  be  disturbed.— Souther  land  v.  Htata, 
(Oa.)  13  8.  B.  936. 

Discretion  of  trial  court. 

87.  The  supreme  court  will  not  review  the 
trial  court's  exercise  of  discretion  in  refusing  a 
continuance  because  of  the  absence  of  a  material 
witness  fortite  defense.— State  v.  Wise,  (S.  G.) 
13  8.  E.  5S6. 

88.  Where  there  is  evidence  to  snmort  a  ver- 
dict of  guilty  in  a  criminal  case,  and  the  trial 
court  has  refused  a  new  trial,  its  judgment  will 
not  be  Interfered  with  on  appeal.— Francis  v. 
Stete,  (Oa.)  12  S.  E.  266. 

89.  Where  the  evidence  is  ample  to  sustain  a 
conviction,  and  no  ruling  of  the  trial  judge  is 
complained  of,  the  sapreme  court  will  not  inter- 
fere with  his  discretion  in  refusing  a  new  trial. 
—Grant  v.  State,  (Ga.)  12  8.  B.  1065. 

Harmless  error. 

40.  Where  the  record  shows  that  an  instraction 
could  not  have  prejadiced  defendant,  it  ia  not 
nound  for  reversal  of  a  judgment  against  him. 
Fauntlbboy,  J.,  dissenting. —  Uusooe  v.  Com- 
monwealth, (Va.)  13  8.  E.  TSO. 

41.  Ho  prejadloe  could  result  to  defendant 
from  permitting  the  state,  on  cross-examination, 
to  ask  questions  designed  to  elicit  declarations 
made  to  the  witness  by  defendant  in  regard  to 
his  difficulties  with  a  third  person,  when  the  wit- 
ness states  that  no  such  declarations  were  made. 
-State  v.  Merrlman,  (8.  C.)  13  8.  E.  619. 

Objections  not  raised  below. 

42.  Where,  on  an  indictment  for  larceny,  evi- 
dence was  admitted  without  objection,  and  there 
was  no  motion  to  rule  it  out,  the  supreme  court 
cannot  consider,  on  appeal,  whether  such  evidence 
was  legal  and  relevant  or  not,  the  point  not  being 
proper^  made.— Sanders  v.  State,  (Ga.)  13  S.  B. 

Fresumption. 

48.  When  the  record  of  a  conviction  of  defend- 
ant in  another  matter  is  not  incorporated  in 
the  "case, "  bat  it  appears  from  the  testimony  of 
the  justice  that  the  person  who  made  the  arrest 
and  signed  the  return  upon  the  warrant  was  his 
constable,  it  will  be  presumed  that  he  was  a 
constable,  and  had  authority  to  make  the  arrest. 
Distinguishing  State  v.  Cohen,  13  a  C.  198.— 
State  V.  Wise,  (S.  C.)  13  8.  E.  656. 

Bemittitnr. 

44.  Where,  on  appeal,  the  supreme  conrt  re- 
verses the  circuit  court,  and  a  remUtUur  is  sent 
down,  the  circuit  court  regains  jurisdiction,  even 
though  the  judgment  of  the  supreme  court  did  not 
order  the  case  remanded.— State  v.  Wise,  (B.  C.) 
13  8.  K  556. 


SeeX>otcer. 


Curtesy. 


OTJSTOM  AHD  TTSAOE. 

Evidence. 

1.  A  custom  allowing  commissions  to  the  per- 
son in  charge  of  the  ship  on  disbursements  noC 
made  by  him,  cannot  be  proved  by  the  opinions 
of  witnesses  that  such  person  is  entitled  to  the 
conmiissions  whether  he  makes  the  disbursement* 
or  not.— Horan  v.  Strachan,  (Ga.)  12  B.  E.  078. 

Validity. 

2.  A  custom  allowing  a  cnstody  commission 
fee  of  2^  per  cent,  tor  taking  charge  of  a  vessel 
on  fire  m  port,  and  preserving  her  cargro,  an  un- 
dertaking that  requires  great  skill.  Is  not  unrea- 
sonable.—Horan  V.  Strachan,  (Ga.)  13  S.  E.  67S. 

8.  Nor  is  a  custom  allowing  a  reasonable  at- 
tendance fee  in  such  cases  bad  because  it  fails  t» 
fix  the  fee  in  each  case. — Horan  v.  Strachan,  (Oa.> 
13  8.  £.  678. 

Effect. 

4.  A  shipping  firm  which  takes  charge  of  a 
ship  on  fire  In  a  port,  on  the  request  of  the  mas- 
ter, cannot  recover  commissions  on  disbtirsements 
it  did  not  make,  having  been  discharged  before 
they  were  made,  when  it  appears  that  the  master 
was  not  notified  when  he  employed  the  firm  that 
such  charges  were  customary  in  the  port. — Horan 
V.  Strachan,  (Ga.)  13  S.  E.  678. 

DikMAQES. 

Excessive,  see  New  TVial-,  3-4. 

For  breach  of  covenant,  see  Covenants. 

negligence,  see  Telegraph  Companies,  6, 7. 

tort,  see  MaliiAiyus  Prosecution,  5,  0;  Trover 
and  ConversUnu  8. 

waste,  see  Waste,  2. 

Exemplary  damages. 

1.  A  passenger  is  not  entitled  to  exemolair 
damages  for  an  unlawful  ejection  from  a  railroad 
train,  accomplished  without  undue  forceu  or  un- 
necessary harshness,  and  unaccompanied  by  in- 
sult, malice,  or  willful  wrong.— TOmlinson  v. 
Wilmington  &  Sea-<>>ast  R.  Co.,  (N.  C.)  IS  8.  E. 
138. 

3.  In  an  action  against  a  railroad  company  for 
removing  a  stock-gap  which  it  had  agreed  to  main- 
tain, it  is  error  to  instruct  that,  in  fixing  plain- 
tiff's damages,  the  jury  may  consider  the  evi- 
dence that  the  removal  was  made  maliciously,  for 
Code  Ga.  S  2943,  provides  that  exemplars  dam- 
ages can  nevfflr  be  allowed  in  cases  arising  on 
contracts.  —  Chattanooga,  R.  &  C.  R.  Co.  v.  Kc- 
Lendon,  (Ga.)  13  B.  E.  941. 

Measure  for  torts. 

8.  In  an  action  for  Injuries  to  plalntUTs 
mules  and  wagon  caused  by  collision  with  de- 
fendant's train,  an  instruction  that  the  measure 
of  damages  is  the  difference  in  the  valne  of  the 
mules  before  and  after  the  injmy  oooorred,  and 
any  damage  on  account  of  losa  of  time  of  ttao 
mules,  is  not  prejudicial  to  defendant,  where  it 
does  not  appear  that  the  jnry  added  any  dam- 
age on  account  of  loss  of  time  ch  the  mnles. — Bask 
Tennessee,  V.  &  O.  By.  Co.  v.  Waimaok;  (Oa.) 
13  8.  E.  818. 

4.  For  an  ejection  at  a  way  station  oC  one  t» 
whom  a  station  agent  sold  a  wrong  ticket,  tb* 
passenger,  being  old  and  Infirm,  may  lecover  ad- 
ditional damages  under  Code  Go.  S  806S,  ollowinr 
such  where  there  are  aggravating  drcnmstances 
Simmons,  J.,  dissenting.— Georgia  Bailroad  ft 
Bonking  Co.  v.  Dougherty,  (Ga.)  18  8.  E.  747. 

5.  In  an  action  for  personal  injnrles,  wfan* 
plaintiff  claims  damages  for  permanent  injuries. 
It  is  proper  to  charge  that  **no  fixed  rule  exists 
for  estimating  this  sort  of  damage, "  and  to  leave 
the  measure  of  such  damages  to  the  jury  under 
all  the  circumstances  of  the  case. — Richmond  & 
D.  R.  Co.  V.  Allison,  (Ga.)  13  8.  B.  883. 

6.  In  an  action  for  personal  Injuriea,  evi- 
dence to  show  plaintiff's  prospects  of  promotiaa 
In  his  employment  in  the  postal  service,  bad 
he  not  been  injured,  U  inadmissible  on  the  qoes- 


tion  of  damsges,  where  it  api>ean  that  there 
were  no  vacancies  in  the  class  above  his  at  Uie 
time  of  the  injury,  but  that  two  vacancies  oc- 
curred within  from  three  to  six  months  there- 
after; that  there  were  two  other  employes  in 
plaintiff's  class,  whose  chances  for  promotion 
were  as  good  as  his;  that  political  coosiderations 
enter  somewhat  into  such  appoiatmepts ;  and  that 
there  was  no  certainty  that  vacancies  Id  higher 
classes  would  be  filled  from  the  lower  classes. — 
Richmond  &  D.  R.  Co.  v.  Allison,  (Ga.)  13  B.  B. 
362. 

Sxcessive  damages. 

7.  A  verdict  for  918,014  is  not  excessive 
where  it  appears  that  plaintiif  was  permanently 
injured,  and  that  his  heart  was  displaced  and  en- 
larged.—Georgia  Pao.  Ry.  O).  V.  Dooley,  (Ga.)  13 
a  E.  923. 

8.  In  an  action  for  personal  Injuries  to  a  boy 
11  years  old,  whereby  he  was  permanently  In- 
lured  and  his  capacity  for  labor  decreased  one- 
haU,  a  verdict  for  $5,000  is  not  excessive.— 
Klchmond  ft  D.  R.  Co.  t.  Childress,  (Ga.)  12  8. 
E.  801. 

9.  Flalntifl,  who  was  24  years  old,  was  per- 
manently injared,  bis  leg  having  been  crushed, 
whereby  It  was  shortened  and  mikde  crooked,  and 
he  was  confined  to  his  bed  for  several  months. 
Held,  that  a  verdict  for  tl,000  was  not  excessive. 
—Ocean  B.  S.  Co.  v.  Matthews,  (Ga.)  13  &  B.  632. 

£7idenoe. 

10.  In  an  action  for  injuries  to  plaintiff's  mules 
and  wagon,  caused  by  a  collision  with  defendant's 
tzaln,  tiie  admission  of  evidence  as  to  the  value 
of  the  hire  of  the  mules  is  not  reversible  error 
where  It  does  not  appear  that  any  damage  was 
allowed  because  of  such  hire,  and  the  amount  of 
damages  allowed  was  authorized  by  evidence  as 
to  the  Injury  to  the  wagon  and  males. — East  Ten- 
nessee, V.  ft  O.  Ry.  Co.  T.  Warmock,  (Go.)  13  B. 
B.  818. 

11.  In  an  action  for  personal  Injuries  alleged 
to  have  been  caused  by  defendant's  negligence, 
evidence  of  expenses  Inonired  by  plunuff  in 
treating  himself  for  the  Injuries  is  admissible, 
and  it  Is  a  question  for  the  jury  whether  or  not 
such  expenses  were  reasonable  or  necessary. — 
HartT.  Charlotte,  C.  &  A.  R.  Co.,  (8.  C.)  13  S. 
E.  0. 

InstractionB. 

12.  In  an  action  on  a  contract  by  which  plaintiff 
nad  nndertaken  to  lay  a  railroad  track  for  defend- 
ant,an  Instmction  that  plaintiff  might  recover  dam- 
ages for  defendant's  f ailare  to  furnish  the  required 
materials,  If  bis  men  were  thereby  kept  Idle  at  his 
expense,  is  not  erroneons  in  failing  to  lay  down  a 
rule  whereby  the  Jury  misht  measure  the  amount 
of  such  damages,  where  the  evidence  in  the  case 
furnishes  material  from  which  the  jury  may  deter- 
mine their  amoant— Chattahoochee  Brick  Co.  v. 
Snilivan,  (Ga.)  13  a  E.  316. 

18.  Though  thiare  is  evidence  In  the  case  that 
plaintiff  might  have  employed  his  hands  on  other 
necessary  work  during  the  delays  complained  of, 
and  that  ne  did  not  have  to  pay  them  for  the  time 
tb«y  were  Idle,  such  instruction  is  not  erroneons 
where  it  makes  it  a  condition  of  plaintiff's  recovery 
that  his  hands  were  necessarily  and  unavoidably 
kept  idle,  and  that  he  was  damaged  thereby.— 
Chattahoochee  Brick  Co.  r.  BulllTan,  (Ga.)  13  B. 
E.  214  — •  1      / 

DEATH. 

Proof  of,  see  Insurance,  6. 

£Tldenoe. 

On  the  trial  of  a  man  charged  with  adul- 
tery and  fornication  with  an  unmarried  woman, 
after  proof  that  the  woman  was  married,  her 
declaration,  (she  being  present  in  court,)  made 
tliree  years  lareviously,  that  she  had  heard  her 
husband  was  dead.  Is  not  admissible  to  prove  his 
death,  it  not  appearing  from  whom  her  informa- 
tion was  derived.— Williams  r.  State,  (Ga.)  13 
&  B.  743. 


DEATH  BT  WSONQFUIi  ACT. 

Parties. 

1.  Gen.  St  S.  C.  f  3188,  which  «xclndes  a 
right  of  action  in  the  administrator  for  a  death 
by  wrongful  act  where  deceased.  In  his  life-time, 
has  recovered  a  final  judgment  for  the  injury, 
does  not  imply  that  the  administrator  may  main- 
tain the  action  in  every  other  case*  but  was  only 
intended  to  prevent  a  double  remedy  in  any  case. 
—Price  V.  Richmond  ft  D.  R.  Ca,  (S.  C.)  13  8. 
B.  418. 

3.  Gen.  St.  8.  C.  S  8188,  provides  that 
"whenever  the  death  of  a  person  shall  be  caused 
by  the  wrongful  act,  neglect,  or  defAult  of  an- 
other, and  the  act,  neglect,  or  default  Is  such  as 
would,  if  death  had  not  ensued,  have  entitled  th» 
party  to  maintain  an  action  and  recover  damages, 
*  *  *  the  person  or  corporation  who  would 
have  been  liable  if  death  had  not  ensued  shall  bo 
liable  to  an  action  for  damages,  notwithstandingr 
tt>e  death  of  the  person  injured. "  Held,  that  th» 
test  of  the  right  of  an  administrator  to  maintain 
an  action  for  a  death  by  a  wrongful  act  is 
whether  deceased  could  have  maintained  an  ac- 
tion for  the  injury  had  he  survived,  and  there- 
fore, where  deceased,  during  his  life-time,  has 
debarred  himself  from  suit  by  the  release  of  the 
wrong-doer,  his  administrator  cannot  maintain 
the  action,  unless  he  shows  that  the  release  was. 
procured  by  fraud  or  duress. —Price  7.  Richmond 
ft  D.  R.  Co.,  (S.  C.)  12  S.  K.  418. 

8.  Under  Act  Go.  Oct  37,  1887,  amending: 
Code  Ga.  i  2971,  relating  to  the  recovery  of  dam- 
ages In  cases  of  homicide,  and  extending  the 
right  to  recover  to  the  nutther  or  father  for  the 
homicide  of  a  child  upon  whom  she  or  he  might 
be  dependent,  or  who  contributed  to  her  or  ni» 
support,  in  cases  where  the  child  left  neither 
wife,  husband,  nor  child,  it  is  not  necessary  for 
recovery  by  a  mother  that  she  be  wholly  depend- 
ent on  such  child  for  support.  Distinguishinfp 
Clay  V.  Banking  Co.,  10  S.  E.  907. —Daniels  v. 
Savannah,  F.  ft  W.  Ry.  Co.,  (Ga.)  12  8.  B.  865. 

Who  liable  for. 

4.  The  facts  that  defendant  furnished  liquor 
to  a  third  person  while  the  latter  was  drunk,  and 
failed  to  protect  plaintiff's  husband  from  such 
person,  and  that  ue  latter  killed  plaintiff's  hus- 
band in  defendant's  saloon,  while  defendant  was 
present,  deceased  not  being  there  as  a  guest,  do 
not  render  defendant  liable  in  damages  for  the 
killing,  under  Acts  Ga.  1887,  p.  4&,  allowing  a  re- 
covery for  death,  caused  by  crime,  or  "criminal 
or  other  negUgenoe.  "-Beldlng  v.  Johnson,  (Ga.) 
13  8.  B.  804.  -^  ^      ' 

Dedarations. 

Evidence  of,  see  Evidence,  3-18. 

DEED. 

Bee,  also,  CooenatUs;  Fraudulent  Convevoncet; 

Vendor  and  Vendee. 
By  married  woman,  see  Husband  and  Wife,  7-14. 

Execmtion— Slgnattire. 

1.  Under  Code  N.  C.  |  1JS64,  requiring  deeds 
and  other  instruments  to  be  "in  writing,  and 
signed  by  the  party, "  the  affixing  ot  a  cross 
mark  ( X )  opposite  the  seal  and  beneath  the  at- 
testation clause,  containing  the  grantor's  name. 
Is  sufficient— Devereux  v.  McHohon,  (N.  C.)  13 
B.  E.  903. 

Desoription. 

2.  The  description  in  a  deed  was,  "a  certain 
tract  or  parcel  of  land  begins  at  a  pine  on  R. 
line,  thence  running  K.  B.  line,  thence  binding 
on  L.  8.  line,  thence  running  the  T.  Ij.  line,  then 
to  the  first  station,  including  twenty-five  acres, 
be  the  same  more  or  less. "  Held,  that  the  descrip- 
tion Is  not  void  for  uncertainty,  since  the  bound- 
aries pointed  out  may  be  established  by  extrinsio 
evidence.- Allen  v.  BaUinger,  IS.  0.)  13  S.  B. 
896.  •  -o    1  V  / 


Seaoription — B  onndaries . 

3.  Where  land  is  described  in  a  conveyance  as 
bounding  on  a  public  highway,  the  presumption  ts 
that  the  boundary  line  is  the  center  of  the  high- 
way.—Silvey  V.  McCool,  (Ga.)  12  8.  E.  175. 

Aoknowledgment. 

4.  Under  Code  N.  C.  {  683,  giving  to  acknowl- 
edgments taken  before  commissioners  of  affi- 
davits resident  in  other  states  "the  same  force 
and  effect  *  •  •  as  if  the  same  liad  been  made 
or  talcen  before  any  competent  authority  in  this 
state, "  it  is  immaterial,  as  affecting  the  valid- 
ity of  a  deed,  whether  the  persons  whose  ac- 
knowledgments thereto  are  taken  before  a  com- 
missioner of  atQdavits  in  another  state  are  then 
domiciled  in  that  state  or  iu  this. — ^Ifaphis  v. 
Pegram,  (N.  C.)  12  8.  E.  285. 

6.  A  notary  who  has  taken  an  acknowledg- 
ment cannot  contradict  his  own  certificate  by  tes- 
tifying to  fraud  and  coercion  on  the  part  of  the 
husband  towards  the  wife. — Hookman  v.  HoClan- 
nahan,  (Va.)  12  8.  E.  230. 

6.  Where  the  aclcnowledginent  or  proof  of  ex- 
ecution of  a  deed  or  other  p^er  i-equired  to  be 
registered  is  taken  by  any  officer  outside  of  the 
county,  where  the  land  lies,  it  may  be  registered 
without  any  adjudication  or  order  of  registration 
by  the  clerk  of  the  superior  court  of  the  latter 
county  added  to  the  certificate  of  the  ofBcer  tak- 
ing the  acknowledgment,  as  Code  N.  C.  $  1246, 
subseo.  2,  providing  that  the  clerk  of  the  superior 
court  where  the  land  lies  shall  pass  upon  the  ac- 
knowledgments taken  before  other  officers,  is 
merely  directory. — Darden  v.  Neusa  &  T.  R. 
Steam-Boat  Co.,  (N.  C.)  12  8.  E.  46. 

7.  Under  Acts  N.  O.  1889,  c.  258,  which  vaU- 
dates  probates  of  deeds  and  privy  examinations 
taken  before  a  deputy-clerk  prior  to  January  1, 
1889,  it  is  immaterial  whether  the  deputy-clerk  in 
making  the  probate  signed  as  deputy-clerk,  or 
merely  signed  the  name  of  the  clerk  thereto. — (Gor- 
don T.  CoUett,  (N.  C.)  12  8.  B.  332. 

Delivery  and  aoceptance. 

8.  Where  the  subscribing  witness  testifies 
Oist  when  Uie  deed  was  handed  to  him  by  the 
grantor  he,  after  signing  It  as  a  witness,  either 
delivered  it  to  the  grantee  in  the  grantor's  pres- 
ence, or  retomed  It  to  the  grantor,  who  delivered 
it  to  the  grantee  himself,  there  is  evidence  upon 
which  the  jury  may  find  that  there  was  a  deliv- 
ery of  the  deed.— Devereux  v.  McHahon,  (N.  C.) 
12  S.  E.  902. 

9.  The  delivery  of  a  deed  is  a  question  of  fact 
for  the  jury,  and  where  there  is  evidence  that 
the  grantee  was  in  possession  of  a  deed,  left 
it  with  a  witness  to  be  recorded,  and  that  certain 
of  its  conditions  had  been  fully  performed  by  the 
grantee,  it  is  error  to  instruct  that  there  Is  no 
evidence  from  which  to  infer  delivery.— Whitman 
V.  Shingleton,  (N.  C.)  12  8.  E.  1027. 

Construction  and  effect. 

10.  Where  a  grant  of  land  is  described  as  con- 
taining "35,280  acres,  6,000  of  which,  being  pre- 
viously entered  by  citizens,  is  reserved, "  a  con- 
veyance of  the  larger  tract  by  the  owner  of 
both,  which  describes  the  land  conveyed  as  all 
that  "contained  within  the  boundary  of  the  80,- 
080  tract  granted  by  the  state,"  referring  par- 
ticularly to  the  original  grant  for  a  complete  de- 
scription, does  not  pass  the  smaller  tract,  which 
by  me  terms  of  the  original  grant  Is  expressly 
excluded  from  its  internal  boundary. — Brown  v. 
Rickard,  (N.  C.)  12  S.  E.  670. 

11.  Where  a  deed  conveys  land  to  A.  as  trus- 
tee for  B.  and  her  children,  (B.  having  at  the 
time  of  its  execution  no  children, )  the  children  of 
B.  born  subsequently  to  the  execution  of  this 
deed  take  no  interest  thereunder,  but  the  fee 
vests  absolutely  in  B.— Baird  v.  Brookin,  (Ga.) 
12  8.  B.  981. 

12.  A  deed,  on  partition,  which  by  direction 
of  a  coparcener  is  made  to  himself  and  wife,  does 
not  convey  to  them  an  astate  by  the  entirety.  — 
Harrison  v.  iiay,  (N.  C.)  12  &  £.  993. 


IS.  An  administrators'  deed  recited  that  we 
"have  bargained  and  sold  and  conveyed  to  A.  ail 
the  right  we  hold  as  administrators  of  8.,  one 
tract  of  land;  and  we  do  promise  to  warrant  and 
defend  the  right  and  title  to  the  land  to  A.  and 
her  heirs  to  be  free  of  incumbrance. "  Held, 
that  the  use  of  the  word  "heirs'*  in  the  warranty 
precluded  the  idea  that  a  life-estate  only  vras  in- 
tended to  be  oonveyed,  and  that  the  instrument 
conveyed  the  fee.— Saunders  v.  Saunders,  (N.  C.) 
12  8.  B.  90P. 

Proof  of  deedg. 

14.  Under  Code  S.  C.  |  1251,  pAjvidins  Uiat 
the  registry  of  any  deed  shall  be  sufficient  evi- 
dence thereof,  unless,  npon  order  of  tlieooart  sng- 
gesting  a  vananoe  from  the  original,  the  party 
offering  the  registty  sliall  be  required  to  prodooe 
the  original  or  account  for  its  absence,  where  the 
party  offering  the  registrv  voluntarily  produces, 
at  the  request  of  the  other  party,  the  anginal 
deed,  the  latter  cannot  avail  himseU  of  a  vari- 
ance, not  having  procured  the  original  by  at&a 
ot  the  court,  as  provided  by  statute. — ^Devraeux  v. 
lIcMahon,  (N.  C.)  12  8.  E.  902. 

15.  Where  the  certificate  of  probate  and  fiat 
recited  that  a  certain  deed  "was  proven  bv  the 
oath  of  one  8.  D.,  subsri-ibing  witness,"  and  the 
deed  shows  that  the  subscribing  wibiess  signed 
"D.  8.  C,"  that  being  the  usual  w^  In  irhidt 
he  signed  his  name,  the  registry  is  sulBeient,  and 
the  mistake  of  the  officer  in  registering  the  deed 
as  having  been  witnessed  by  8.  D.  will  not  in- 
validate It.— Devereuz  v.  McUahon,  (N.  C.)  13 
8.  B.  908. 

10.  An  unrecorded  deed  is  a  legal  conveyance, 
and,  though  it  cannot  be  read  in  evidence  until 
registered,  it  is  operative  from  its  deUvwr.- Bar 
V.  Wilcoxon,  (N.  C. )  12  8.  E.  443. 

Demurrer. 

Effect,  see  Ajrpeararux,  2. 

DESCENT  AND  DISTRIB  U  TiON. 

Bee,  also,  Executors  and,  Adminittrator*;  WiU*. 

Evidence  of  illegitimacy. 

1.  Un  the  question  of  the  legitimacy  of  a  cer- 
tain child  bom  in  wedlock,  where  there  la  evi- 
ence  to  show  non-access  of  the  husband,  evidence 
as  to  how  another  man,  at  whose  house  the  motn- 
er  was  living  at  and  before  the  birth  of  the  child, 
treated  the  latter,  is  admissible  to  show  that  ba 
was  its  father.— t^oodward  v.  Blue,  (N.  C)  13  S. 
B.  453. 

Realty — Children  of  allena. 

2.  Children  bom  in  another  state  of  alien 
parents  residing  in  such  state  may  inherit  through 
such  living  alien  parents  real  estate  in  Virginia. 
— Hannon  v.  Hounihan,  (Va.)  12  8.  E.  157. 
Bights  of  surviving  spouse. 

3.  Where  a  wife  left  her  husband  because  Im 
would  not  give  her  anything  to  eat,  this  would 
be  such  an  abandonment  by  the  husband  as,  un- 
der Code  N.  C.  §  1482,  would  deprive  the  hus- 
band of  any  interest  in  her  estate. — ^High  v. 
Bailey,  (N.  C.)  12  8.  E.  4S. 

Advancements. 

4.  After  a  decree  that  an  Intestate  had  made 
no  advancements  to  any  of  his  children,  the  dis- 
covery of  a  memorandum  of  "donations'*  to  his 
children,  in  the  handvrriting  of  the  intestMe,  is 
not  sufficient  to  warrant  the  court  in  reopening 
the  case,  espocially  where  the  memorandum  bears 
date  25  years  before  the  intestate's  death,  during 
all  of  which  time  he  never  called  the  attention 
of  any  member  of  the  family  to  its  existence.— 
Hubbard  v.  Brooks,  (Qa.)  12  S.  E.  648;  Langfoid 
V.  Nabers,  Id. 

Iiiabilities  of  legatees. 

5.  Where  a  trust-deed  to  secure  the  payment 
to  the  heirs  of  the  grantor's  wife  at  her  death  of 
money  turned  over  to  her  as  the  purchase  money 
of  her  dower  property  in  the  estate  ot  a  fonser 


taTuband  ezpreuly  aoknowledgvs  the  obligation 
restiner  on  toe  grantor  to  "retai^p  and  pay"  the 
specified  amount  to  the  wife's  heirs,  the  amount 
will  be  held  to  be  a  debt  of  the  grantor,  and  any 
defluiency  cm  a  sale  of  the  trnst  property  is  paya- 
ble out  of  his  general  estate  in  the  hands  of  his 
legatees. -Watkius  v.  Dupuy,  (Va.)  13  S.  £.  291. 

DETINUE. 

See,  also,  Replevin. 

Pleading. 

In  detinue  for  a  horse,  when  the  sole  plea  is 
Tion  detinet,  and  the  horse  dies,  pending  the  snit, 
without  fault  of  the  defendant,  the  plaintiff  may 
recover  its  value,  unless  its  loss  is  pleaded  puis 
<?orretn  co7ittnuance.— Arthur  v.  Ingels,  (W.  Va.) 
13  B.  £.  873. 

Devise  and  Leg>acy. 

SeeTTiU*. 

Distress. 

See  Landlord  and  Tenant,  11, 18. 

DISTUKBANCB  OP  PT7BLI0 
WORSHIP. 

What  oonatitutea. 

The  jury  specially  found  that  defendant 
engaged  in  a  fight  near  a  church  during  public 
worship;  that  some  one  announoed  that  fact  in 
the  church,  whereupon  the  congregation  ran  out; 
and  that  the  congregation,  while  in  the  church, 
could  not  hear  the  fight.  Held,  that  defendant 
was  not  guilty  of  diatnrbing  publio  worship.  — 
State  V.  Kirby,  (N.  C.)  12  8.  B.  10i6. 

DIVOBCK 

Separation  agreement,  see  Husband  and  Wife,  90. 

OrotindB — Adultery. 

1.  The  bill  charged  adultery  with  complain- 
ant's brother,  but  charged  no  specific  act  of  adul- 
tery, and  no  such  act  was  proved.  Complain- 
ant's witnesses  testified  only  to  acts  of  doubtful 
propriety  between  defendant  and  complainant's 
brother,  which  they  said  occurred  many  years 
before,  and  of  which  they  had  never  previously 
spoken.  Complainant's  brother  positively  denied 
them,  and  also  the  charge  of  adultery.  Com- 
plainant first  mentioned  his  suspicions  of  his 
wife's  infidelity  shortly  after  he  had  disposed  of 
«11  his  property,  for  which  his  wife  had  signed 
the  deed,  and  after  he  bad  secured  the  purchase 
money.  Two  witnesses  testified  that  complain- 
ant admitted  that  he  had  used  unfair  means  to 
get  his  wife  to  confess  the  charge.  He  remained 
on  friendly  terms  with  his  brother  for  months 
after  such  alleged  confession,  field,  that  a  de- 
cree fur  complainant  was  erroneous,  and  the  bill 
should  be  dismissed. — ^Hampton  v.  Hampton,  (Va.) 
12  S.  B.  840. 

a.  Under  Code  Va.  1887,  S  8280,  p.  661,  pro- 
viding that  in  suits  for  divorce  the  bill  shall  not 
be  taKeu  as  confessed,  and  whether  defendant 
answer  or  not  the  cause  shall  be  heard  independ- 
ently of  the  admissions  of  either  party,  in  a  suit 
for  divorce  on  the  ground  of  adultery,  evidence 
that  defendant  had  admitted  the  charge  of  adul- 
tery, and  a  letter  from  her  purporting  to  admit 
It,  are  inadmissible.— Hampton  v.  Hampton,  (Va. ) 
18  8.  E.  840. 

3.  The  burden  is  on  complainant  to  establish, 
hy  full,  clear,  and  adequate  evidence,  the  charges 
made  in  his  bill.— Hampton  v.  Hampton,  (Va.)  13 
S.  E.  340. 

Alimony. 

4.  Defendant,  whose  first  husband  was  living, 
but  who  had  disappeared,  and  whom  she  believed 
to  be  dead,  married  plaintiff  in  1867,  while  Code 
Va.  1860,  was  in  force,  chapter  109,  f  1.  of  which 
declared  that  a  marriage  prohibited  on  account  of 


either  party  having  a  former  husband  or  wife  liv- 
ing should  "be  absolutely  void,  without  any  de- 
cree,"  etc.  Plaintiff  and  defendant  cohabited 
after  the  adoption  of  Code  W.  Va.  1868,  c.  64,  J  1, 
which  declares  such  marriages  shall  be  void  from 
the  time  they  are  declared  a  nullity.  Held,  that 
the  second  marriage  was  absolutely  void,  and,  in 
a  suit  to  have  it  declared  a  nullity,  no  alimony 
could  be  decreed  to  defendant,  under  the  provis- 
ion that,  "upon  decreeing  the  dissolution  of  a  mar- 
riage,"  the  court  may  make  such  provision  for 
maintenance  of  the  parties  as  it  shall  deem  expe- 
dient.—Stewart  T.  Vandervort,  (W.  Va.)  13  0.  E. 
T36. 

Documents. 

See  Evidence,  35-34. 

DOWER. 

Waste  by  dowress,  see  Set-Off  and  Counter- 
claim; Waete,  1. 

Bigfat  to  dower. 

1.  A  conveyance  of  land  to  a  husband,  who, 
as  part  of  the  same  transacticm,  executes  a  deed 
of  trnst  to  secure  the  unpaid  purchase  money, 
does  not  ^ve  the  husband  such  a  seisin  of  the 
land  as  will  entitle  bis  wife  to  dower,  as  against 
the  grantee  in  the  deed  of  trust;  and  the  fact 
that  the  latter  is  an  assignee  of  the  vendor  of  the 
land  does  not  affect  the  principle. — Hurst  v.  Du- 
laney,  (Va.)  13  8.  B.  800. 

3.  Under  Code  Va.  g  3360,  which  gives  the 
widow  dower  in  the  surplus  arising  on  a  judicial 
sale  under  a  deed  of  trust  executed  by  the  hus- 
band to  secure  the  unpaid  purchase  money,  the 
widow  must  look  alone  to  the  surplus,  ana  she 
cannot  make  the  land  in  the  hands  of  a  bona  fide 
purchaser  liable  for  her  claim,  as  he  Is  not  bound 
to  see  to  the  application  of  the  purchase  money. 
— Hurst  T.  Dulaney,  (Va.)  13  S.  E.  800. 

Devise  in  lieu. 

8.  Testator  died  seised  of  land  worth  IS,  000, 
and  of  personalty  valued  at  the  same  sum,  leaving 
as  his  heirs  his  wife  and  his  brothers  and  sisters. 
The  only  provision  made  for  the  wife  in  the  will 
was  an  annuity  of  960,  and  a  direction  that  she 
be  supported  on  the  homestead  by  the  sister  to 
whom  it  was  devised.  The  balance  of  his  land 
he  directed  to  be  sold,  the  proceeds  to  be  divided 
equally  among  his  brothers  and  sisters.  Held, 
that  the  acceptance  by  the  wife  of  the  provisions 
in  the  will,  which  were  not  expressly  declared 
to  be  in  lieu  of  dower,  will  not  bar  her  from  as- 
serting her  dower  right  in  the  land,  as  the  be- 
quest In  her  favor  and  her  claim  for  dower  are 
not  so  manifestly  repugnant  that  they  cannot 
stand  together.— Bumerel  v.  Bumerel,  (8.  C.)  13 
8.  B.  988. 

4.  The  fact  that  a  testator,  during  his  last  ill- 
ness, in  oonsideration  of  "services  rendered," 
conveyed  a  part  of  his  land  to  a  daughter  of  his 
wife  by  a  former  marriage,  cannot  be  regarded 
as  expressive  of  an  intention  by  testator  to  ex- 
clude his  wile's  right  of  dower,  and  will  not  es- 
top her  from  asserting  it, — Sumerel  v.  Sumerel, 
(S.  C.)  13  8.  E.  933. 

Petition  for  assignment  of  dower. 

5.  To  a  petition  by  a  widow  to  have  dower  as- 
signed in  land,  the  record  title  to  which  was  in 
the  name  of  her  husband  at  his  death,  an  answer 
was  filed  by  children  of  deceased  by  a  foi  mer 
marriage,  alleging,  in  substance,  that  the  p^tjp- 
erty  was  conveyed  to  their  father  at  his  Instance 
for  the  purpose  of  defrauding  their  mother,  and 
that  the  consideration  of  the  conveyance  was  her 
land.  Held,  that  it  stated  a  good  defense  or 
counter-claim.  Distinguishing  Giles  v.  Hunter, 
103  N.  C.  194, 9  8.  E.  649.— Randolph  v.  Randolph, 
(N.  C.)  13  8.  E.  874. 

Procedure. 

0.  Upon  a  motion  to  set  aside  the  report  of  a 
jury  In  allotting  dower,  the  court  may  hear  aifl- 
davits.— Welfare  v.  Welfare,  (N.  C.)  13  a  E. 
1085. 
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7.  Where  a  second  allotment  is  the  same  as 
the  first,  which  has  heen  set  aside,  and  the  jud^ 
who  sets  aside  the  second  allotment  finds  tbat  it 
is  excess! v^e,  the  fact  that  bis  finding  also  recites 
the  former  finding  does  not  render  it  void.— Wel- 
fare V.  Welfare,  (N.  C.)  12  8.  K.  1086. 
Petition  for  assignment  of  dower — Par- 
ties. 

8.  Code  N.  C.  $  2113,  provides  that  the  heirs, 
devisees,  and  other  persons  in  possession,  or 
claiming  estates  in  the  land,  shall  be  made  par- 
ties to  a  proceeding  to  allot  dower;  and  section 
184,  Id.,  provides  that  any  person  may  be  made  a 
defendani  who  has  or  claims  an  interest  in  the 
conuMversy  adverse  to  the  plaintiff.  Seld  that. 
In  a  proceeding  to  allot  dower,  the  creditors  of 
the  deceased  husband  were  proper  parties  de- 
fendant..—Welfare  V.  Welfare,  (N.  C.)  18  8.  E. 
1086. 

DUBESS. 

What  constitutes. 

A  threat  by  one  holding  an  option  for  the 
purchase  of  land  that  he  will  bring  a  civil  suit  to 
enforce  execution  of  a  deed,  and  "ruin  the  owner 
with  costs, "  unless  the  owner  will  execute  the 
deed,  is  not  such  duress  as  will  avoid  the  deed  so 
executed. — Whittaker  v.  Sou th- West Va.  Imp.  Co., 
(W.  Va.)  la  H.  E.  507. 

EASEMENTS. 

Obstmotion  of  way. 

Gen.  St.  8.  C.  1531,  provides  that  "when  a 
railroad  is  laid  out  across  a  highway  or  other 
way,  it  shall  be  constructed  so  as  not  to  obstruct 
the  same. "  Section  1689  prescribes  a  specific 
penalty  for  the  wrongful  acta  prohibited  by  the 
chapter  including  the  olistruction  of  ways  pro- 
hibited by  section  1531.  Held,  that  the  owner  of 
a  private  wav  could  not  maintain  an  action  of 
trespass  for  damages  against  a  railway  company 
that  obstructed  it,  but  could  bring  an  action  for 
the  penalty  as  prescribed  by  section  1689.— Boss 
V.  Georgia,  C.  &  N.  By.  Co.,  (S.  C.)  18  S.  E.  101. 

EJECTMENT. 

Title  to  support. 

1.  Although  the  grant  from  the  state  in  the 
chain  of  title  under  which  plaintiff  in  ejectment 
claims  is  void,  yet,  where  defendant  has  shown 
title  out  of  the  state  by  a  valid  grant,  plaintiff 
may  show  title  in  himself  by  evidence  of  posses- 
sion under  color  of  title. —Ollchrist  v.  Middleton, 
(N.  C.)  18  8.  S.  86. 

Demand. 

8.  One  who  has  taken  possession  of  land  under 
a  parol  contract  of  purchase  from  the  owner  can 
not  be  ejected  at  tbe  suit  of  a  grantee  of  the 
owner,  where  there  has  been  no  previous  demand 
for  possession,  since  he  is  the  owner's  tenant  at 
will.— Jones  v.  Temple,  (Va.)  18  8.  E.  404. 

Pleading. 

8.  In  ejectment,  a  general  denial  in  the  an- 
swer of  plaintiff's  allegations  of  title  and  right  to 
possession  is  equivalent  to  a  confession  of  ouster. 
—Gilchrist  V.  Hiddleton.  df.  C.)  18  8.  E.  85. 
Evidence. 

4.  In  ejectment,  a  deed  of  land  to  a  third 
person,  with  whom  plaintiff  does  not  connect 
himself  either  by  descent  or  purchase,  and  which 
deed  describes  land  with  different  l>oundaries 
than  those  set  out  in  tbe  complaint,  is  not  ren- 
dered admissible,  as  evidence  of  plaintiff's  title, 
by  the  testimony  of  a  witness  that  he  had  heard 
that  the  land  mentioned  in  the  deed  was  that  in 
dispute  between  plaintiff  and  defendant. — Brown 
V.  King,  (N.  C.)  18  S.  E.  187. 

5.  In  an  action  to  recover  land  against'  devi- 
sees claiming  under  a  will  which  distinctly  avers 
that  the  land  sued  for  is  devised  on  the  condi- 
tions set  forth  in  a  written  agreement  of  even 
date,  which  is  sufBciently  described  to  be  identi- 


fied, defendants  eannot  malDtatn  their  dafanse 
without  putting  tbe  agreement  in  evidenoe. — SUer 
V.  Oorsett,  (N.  0.)  18  8.  E.  986. 
Practice. 

6.  The  common-law  rale  that  In  ejectment  all 
the  plaintiffs  must  recover  or  none  does  not  apply 
where  an  equitable  defense  has  been  filed.— -Mil- 
ner  v.  Vandivere,  (Ga.)  18  S.  E.  879. 

Judgment. 

7.  Testimony  by  plaintiff  In  ejectment  fhat. 
he  is  in  possesuon  ofthe  land  in  dispute  'war- 
rants the  direction  of  a  verdict  in  defendant's- 
favor.— Brown  v.  King,  (N.  C.)  18  8.  E.  187. 

Mesne  profits  and  improvements. 

8.  One  who  has  purchased  an  estate  far  th« 
life  of  another  in  land  is  not  entitled  to  payment 
from  the  remainder-men  for  permanent  improve- 
ments made  by  him  on  the  land  in  a  suit  for  the 
land  by  the  remainder -men,  where  they  do  nofc 
claim  mesne  profits,  though  he  may  have  thonght 
that  he  got  a  fee-simple  title  when  he  purchased. 
-Taylor  v.  Kemp,  (Ga.)  18  8.  E.  896. 

9.  Plaintiff  in  ejectment,  having  filed  his  statA- 
ment,  as  required  by  the  West  Virginia  statnte,  of 
the  rents  and  damages  claimed  by  bim,  agreed  Uv 
waive  his  claim  for  certain  damages  in  considera- 
tion that  defendant  would  let  judgment  go  by  de- 
fault, and  would  pay  "all  le^  costs,  and  legal 
rents,  in  such  suit. "  No  farther  proceedings  of 
any  kind  wei-e  had  in  such  suit,  and  it  -was  at  last 
stricken  from  the  docket,  under  tbe  foor^years 
rule.  Plaintiff  afterwards  brought  his  aotion  of 
covenant  on  the  agreement  for  the  rents.  Cod» 
W.  Va.  1887,  a  90,  f  81,  providea  that,  where  judg- 
ment goes  by  default  in  ejectment,  damages  for 
mesne  profits  shall  be  assessed  ^  the  court,  un- 
less the  parties  require  a  ianr.  Meld  that,  as  ttas 
"legal  rents  In  such  suit"  had  not  been  ascertained 
in  the  manner  prescribed  by  statuta,  no  acUoa 
therefor  can  be  maintained  on  the  agreement. 
Brannon,  J.,  dissenting.— KoCann's  Adm'r  T. 
Righter,  (W.  Va.)  18  8.  E.  497. 

10.  'VVhere  the  defendant  in  ejectment  has  beea 
In  possession  more  than  seven  years  under  color  of 
title  and  claim  of  right,  ber  insolvency  will  not- 
justify  the  appointment  of  a  receiver  to  secure  tbo 
mesne  profits  pending  the  suit. — ^Davis  v.  Tarlor, 
(Ua.)  18  B.  E.  881. 

ELECTIONS  AND  VOTERS. 

Conduct  of  elections. 

1.  Where  the  clerk  of  there^strarof  an  elec- 
tion precinct  fraudulently  obtains  possession  of 
the  l>boks  under  a  promise  to  return  them,  whicb 
he  refuses  to  do,  and  assumes  to  act  as  registrar, 
he  is  a  mere  intruder,  and  not  a  de  facto  alBoer, 
and  an  election  held  by  him  as  rwistrar,  and  his 
appointees  as  judges,  are  void. — 'van  AmrLnga  v. 
Taylor^JN.  C.)  12  8.  E.  1006. 

8.  When  the  statutory  provisions  and  regnla- 
tions  in  respect  to  public  elections  ate  not  sub- 
stantially observed,  the  election  is  void,  thongli. 
it  may  have  been  conducted  fairly  and  honesUy. 
—Van  Amringe  v.  Taylor,  (N.  CO  18  &  B.  1005. 

Contests. 

8.  In  an  election  contest,  the  oounter-notlo» 
of  the  oontestee  stated  that  U.  and   A.  were  not 
qualified  voters,  but  had  voted  for  the  contestant. 
The  latter's  notice  had  not  challenged  their  qual- 
ification.   At  the  trial,  the  oontestee  asked  Ieav» 
to  strike  from  his  counter-notice  the  names  of  D. 
and  A.,  and  the  allegations  in  r^[ard  to  them. 
This  was  refused,  and  the  court  found  from  tha 
evidence  that  D.  and  A.  were  not  qualified  vot- 
ers, but  that  they  had  voted  for  the  oontestee. 
Held,  that  lea've  to  amend  was  iiroperly  refused, 
and  that  the  court  was  justified  m  rejecting  tta» 
votes  of  D.  and  A.  on  proof  that  they  -were  not 
qualified.— Ralston  v.  Meyer,  (W.  Va.)  U  &  B. 
788. 

4.  'Where  a  candidate  does  not  contest  th» 
election  before  the  state  bocffd  of  canvassers,  h» 
is  bound  by  its  decisions,  as  It  is  a  tribunal  of  last 
resort— FetUgrew  v.  Bell,  (&  C.)  18  &  E.  lOOS. 
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EMINENT  DOMAIN. 

Exercise  of  the  power — Procedure. 

1.  A  railway  company  having  acquired  title 
to  Its  right  of  way  prior  to  the  act  of  I8T3.  (Code 
N.  C.  i  1952,)  its  title  is  not  affected  by  its  failure 
to  file  a  map  of  its  route,  as  required  by  that  act 
— Parifoy  v.  Richmond  &  D.  R.  Co.,  (N.  C.)  laB. 
E.  741. 

Use  of  highway  by  railroad  company. 

2.  The  owner  of  lots  and  lands  adjoining  a 
road  along  which  a  railroad  is  constructed,  wheth- 
er he  owns  the  fee  in  the  ground  occupied  by  the 
road  or  not,  cannot  enjoin  the  railroad  company 
from  constructing  its  railroad  along  the  road  in 
the  manner  required  by  the  West  V  irginia  stat- 
utes, unless  the  injury  therefrom  will  entirely  de- 
stroy the  value  of  his  property,  and  thereby  be 
equivalent  to  a  taking  of  it  by  said  railroad  com- 
pany.—Yates  V.  Town  of  West  Urafton,  (W.  Va.) 
12  B.  E.  1075. 

8.  The  transfer  of  the  nse  of  a  portion  of  a 
public  road,  that  has  been  included  within  the 
limits  of  an  incorporated  town,  to  a  railroad  com- 
pany for  the  purpose  of  constructing  its  railroad 
thereon  in  the  manner  prescribed  by  statute,  is  not 
such  a  taking  of  the  property  without  the  consent 
of  the  owner  of  the  fee  as  is  contemplated  by 
Const.  W.  Va.  art.  8,  §  9.— Yates  v.  Town  of  West 
Grafton,  (W.  Va.)  12  H.  E.  1075. 

Compensation. 

4.  One  who,  after  the  construction  of  a  rail- 
road, purchases  land  adjacent  thereto,  can  re- 
cover of  the  railroad  company  for  damages  to  his 
crops  through  the  overflow  of  streams,  owing  to 
the  fact  that,  in  the  construction  of  the  railroad, 
no  sufficient  drains  or  outlets  for  these  waters 
were  provided.  Illot  and  Facktlbbot,  JJ.,  dis- 
senting.—Atlantio  ft  D.  R.  Co.  T.  Feake,  (Va.)  12 
S.  £.  848. 

5.  Where,  in  1856,  a  land-own0r,  by  aa  un- 
recorded contract,  relinquishes  to  a  railroad  oom- 
pany  a  right  of  way  through  his  land  in  consid- 
erauon  of  the  beneflt  to  be  derived  ttom  the  con- 
struotion  of  tiie  road,  and  the  company  surveys 
the  line  and  puts  up  a  grade,  but  then  abandons 
the  work  till  1885,  and  the  land-owner  sells  the 
land  in  1869  to  one  who  cultivates  the  right  of 
way  and  the  graded  parts  of  it  continuously  from 
that  date  till  1886,  wnen  the  oonstmction  of  the 
road  is  resnmed  and  completed,  the  original  rig^t 
of  way  is  lost,  and  the  owner  is  entitled  to  com- 
pensation for  the  taking  of  his  land.— Be«tti«  t. 
Carolina  Cent.  R.  Co.,  (N.  C.)  12  B.  B.  918. 

0.  One  who  soes  as  ezecutrixt>f  her  husband's 
estate  is  not  entitled  to  recover  damages  from  a 
railroad  company,  which  has  condemned  a  right 
of  way  and  built  its  road  through  testator's  land, 
for  building  and  repairing  necessary  fences  in  the 
future,  where  she  makes  no  pmiert  of  her  letters 
testamentary,  and  does  not  introduce  a  copy  of 
the  will  to  show  how  long  she  is  entitled  to  hold 
the  land  as  executrix. — Chattanooga,  R  &  C.  R. 
Co.  v.  MoLendon,  (Qa.)  12  B.  K.  941. 

Evidenoe. 

7.  In  an  action  by  the  owner  of  abutting  prop- 
erty for  the  permaneut  injury  caused  by  the  con- 
struction of  a  railroad  in  a  street,  it  is  relevant 
to  show  that  cars  were  run  on  the  track,  and  at 
times  left  standing  thereon,  and  that  smoke  and 
soot  from  the  engine  were  carried  to  the  plain- 
tiff's dwelling,  it  not  appearing  that  this  was  not 
the  necessary  result  of  a  proper  use  of  the  road. — 
Fox  V.  Baltimore  &  O.  R  Co.,  (W.  Va.)  12  S.  B. 
757. 

8.  In  an  action  for  permanent  inlnry  to  abut- 
ting property  caused  by  the  construction  of  a  rail- 
road in  a  street,  the  rental  value  of  the  property, 
and  offers  to  purchase  which  the  owner  has  re- 
fused, are  relevant,  and  the  admission  of  evi- 
dence that  plaintiff's  tenant  had  infant  children 
Is  harmless  error.— Fox  v.  Baltimore  &  O.  R.  Co., 
CW.  Vo.)  la  B.  E.  767. 


Bemedies  of  owners. 

9.  The  owner  of  a  private  right  of  way  which 
Is  obstructed  by  a  railway  company  in  the  con- 
struction of  it»  road  cannot  recover  in  an  action 
for  damages,  but  must  proceed  to  obtain  compen- 
sation in  the  manner  prescribed  by  the  statute, 
(Oen.  Bt  S.  C.  H  1550-1501, )  although  the  statutes 
speak  generally  of  the  taking  of  "lands"  for  rail- 
way purposes,  and  not  of  easements. — Ross  ▼. 
Georgia,  C.&  N.  By.  Co.,  (S.  C.)  12  S.  E.  101. 

10.  The  charter  of  a  railroad  oompanjr  provided 
that  when  it  had  appropriated  land  without  au- 
thority, no  action  shall  be  brought  by  the  owner, 
except  a  petition  to  liave  his  damage  assessed,  for 
the  bringing  of  which  no  time  was  limited  by 
charter.  Held  that  a  petition  by  the  owner  for 
the  assessment  of  damages  was  neither  an  action 
of  trespass  nor  one  on  a  liability  created  by  stat- 
ute, within  Code  Civil  Froo.  N.  C.  1 166,  limiting 
sucn  acuon  vo  tnree  vears. — tiand  v.  Wiiminglon 
&  W.  R.  Co.,  (N.  C.)  12  B.  E.  136. 

11.  Under  Const  W.  Va.  art  8,  J  9,  iwovidtng 
that  "{wlvate  property  shall  not  be  damaged  or 
taken  for  public  use  without  just  compensation, " 
the  owner  of  land  in  possession  of  a  tenant  may, 
in  trespass  on  the  case,  recover  the  permanent 
damages  resulting  from  the  construction  of  a  rail- 
road in  an  adjacent  street.— Fox  v.  Baltimore  A 
O.  R.  Co.,  (W.  Va.)  12  B.  B.  757. 

12.  Under  Code  W.  Va.  a  64,  g  60,  authorizing  m 
railroad  company,  with  the  assent  of  the  municipal 
anthorlties,  to  construct  and  operate  its  rc«d  along 
the  public  street  of  a  city,  the  abutting  lot-owner 
is  not  entitled  to  enjoin  the  oompanyf  rom  building 
a  trestle  In  the  street  as  an  approach  to  a  bridge, 
unless  his  injury  therefrom  will  be  such  as  to  en- 
tirely destroy  the  value  of  his  property,  and  so  bo 
equivalent  to  an  actual  taking  of  it  by  the  com- 
pany.—Ohio  River  R.  Co.  v.  Gibbens,  (W.  Va.)  12 
S.  £j.  1098. 

18.  Though  a  judgnumt  dismissing  proceedinga 
to  condemn  land  for  a  railroad  right  of  way  is 
afOrmed  on  appeal,  defendant  is  not  entitled 
thereupon  to  a  writ  of  restitution  of  the  land, 
where  plaintiff  was  In  possession  of  it  at  the  time 
the  proceedings  were  begun,  under  a  grant  from 
a  town,  and  not  by  virtue  of  any  process  of  the 
court.— Durham  &  V.  R.  Co.  r.  North  Carolina 
R  Co.,  (S.  C.)  12  S.  E.  968. 

EQUITY. 

See,  also.  Creditor*'  BlU;  Fraudulent  Ctmnty- 

ancet;    IrduneHnn;    Mortgage*;    Partition; 

Quieting  Title;  Jteoeloers;  8pee^  Perfomr 

once;  Tnuts. 
Equitable  Mllet  against  judgment,  see  Judgment^ 

26-27. 

JnriBdiotion — Lost  instruments. 

1.  Equity  has  jurisdiction  wherever  a  lost  In- 
strument is  to  be  set  up,  notwithstanding  courts 
of  law  now  exercise  jurisdiction  in  the  same  case. 
—Hall  V.  Wilkinson,  (W.  Va.)  12  8.  B.  1118. 

Beformatlon  of  contract. 

2.  Either  party  to  aoontroct  for  the  exohang» 
of  lands  may  have  it  specifically  enforced  wnl> 
such  corrections  as  parol  evidence  may  show  to 
be  necessary  to  correct  a  mistake  made  in  reduo- 
ing  the  contract  to  writing,  but  the  proof  must  be 
strong,  clear,  and  preponderating,  and,  in  the  ab- 
sence of  fraud,  the  mistake  must  have  been  mut- 
ual.—Fishack  V.  Ball,  (W.  Va.)  12  B.  E.  856. 

Besoisaion  of  contract. 

8.  In  a  suit  by  the  heirs  of  the  grantor  to  set 
aside  deeds  on  the  ground  of  fraud  and  undue 
influence,  it  appeared  that  the  grantor  was  an 
liabitual  drunkard,  and  died  shortly  after  execu- 
tion of  tiie  deeds  from  softening  of  the  brain.  Hia 
family  physician,  landlord,  and  a  number  of 
nei^oors  and  intimate  acquaintances,  testified 
that,  on  account  of  his  condition,  he  was  men- 
tally incapable  of  transacting  business.  Defend- 
ants' witnesses  were  many  of  them  relatives  and 
friends,   living  at  a  distance,  who  merely  ex- 
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pressed  their  opinion,  without  fsMng  reasons  for 
it.  Those  benefited  oy  the  deeds  were  the  gran- 
tor's most  trusted  friends,  and  advised  and  as- 
sisted him  in  executing  them ;  one  ot  them  was 
his  own  cousin,  who  had  the  most  unboanded  in- 
fluence over  him.  There  was  no  consideration 
for  the  deeds,  and  their  existence  was  for  a  long 
time  concealed  from  the  grantor's  family  and 
their  counsel.  Held,  that  the  deeds  should  be  set 
aside.— Jones  T.  McOruder,  (Va.)  12S.  E.  792. 

^  In  an  action  to  annul  a  deed,  plaintiff  tes- 
tified that  the  deed  had  been  delivered  by  her  at- 
torney to  the  vendee,  in  violation  of  an  agreement 
between  the  parties  that  Hio  attorney  should  hold 
It  in  escrow  until  she  directed  its  delivery,  so  as 
to  give  her  an  opportunity  to  resell  on  better 
terms  If  she  could.  She  admitted  that  the  vendee 
paid  part  of  the  price  in  cash,  and  executed  notes 
for  the  balance,  secured  by  a  trust-deed  which  had 
been  duly  recorded.  The  vendee  dented  that 
there  was  any  such  understanding  between  him- 
self and  plaintiff,  and  testified  that  the  sale  was 
absolute,  and  that  the  deed  had  been  delivered  to 
faim  by  plaintiff's  attorn^  in  her  presence,  and 
with  her  acquiescence.  He  was  corroborated  by 
his  own  attorney,  by  plaintiff's  attorney,  and  by 
a  disinterested  person,  who  were  all  present  at 
the  time  of  the  sale  and  the  execution  of  the  in- 
struments. Held,  that  a  decree  annulling  the 
deed  would  be  set  aside  as  agrainst  the  evidence. 
— Tnne  v.  Fallln,  (Va.)  12  8.  E.  750. 

6.  Complainant's  wife  died  suddenly,  leav- 
ing personal  property  to  which  complainant  was 
entitled,  and  other  property  to  which  defendants, 
her  children  by  a  former  husband,  were  entitled. 
A  few  days  after  the  wife's  death  defendants  and 
oomplainant,  who  was  very  despondent,  made  a 
contract  by  which  the  latter  relinquished  all 
rights  in  the  estate,  and  defendants  made  certain 
provisions  for  his  support.  Complainant  was  79 
years  of  age,  of  sound  mind,  and  was  an  experienced 
business  man,  and  before  making  the  contract 
had  been  fully  informed  of  his  rights,  and  no 
fraud  on  the  part  of  defendants  was  shown. 
Held,  that  the  court  properly  refused  to  rescind 
the  contract  on  the  ground  ,  of  fraud  and  undue 
influence.— Furlong  v.  Banford,  (Va.)  13  S.  £. 
1018. 

6.  In  an  action  to  set  aside  a  power  of  at- 
torney on  account  of  the  maker's  want  of  mental 
capacity,  it  is  proper  to  charge  the  jury  that  evi- 
dence as  to  the  maker's  mental  condition,  both 
before  and  after  the  execution  of  the  power  of 
attorney,  is  only  to  be  considered  for  the  purpose 
of  determining  his  condition  at  the  time  of  its 
execution.— Bmith  v.  Smith,  (N.  C.)  12  S.  £.  1015. 

7.  Upon  the  trial  of  a  suit  to  rescind  a  sale 
of  land,  where  specific  questions  of  fact  are  sub- 
mitted to  the  jury,  while  it  is  improper  to  submit 
also,  over  objection  of  counsel,  the  question  of 
whether  the  sale  should  be  rescinded  or  not, 
that  being  for  the  court  to  decide  upon  the  spe- 
cial facts  found  by  the  Jury,  where  the  facts  thus 
found  are  sulScient  to  authorize  the  decree  of 
rescission  made  by  the  court,  the  judgment  will 
not  be  reversed  on  this  ground. —Bell  v.  Hutchins, 
(Ga.)  12  8.  B.  974. 

8.  Equity,  on  the  ground  of  mistake,  will  can- 
cel a  deed  which,  by  reason  of  an  erroneous  de- 
scription incorporated  therein  by  mistake,  conveys 
a  tract  of  land  not  intended  to  be  conveyed. — Bax- 
ter V.  Tanner,  (W.  Va.)  12  S.  B.  1094. 

9.  On  setting  aside  a  deed  for  constmctive 
Irand  and  undue  influence  of  the  grantee  in  pro- 
curing it,  the  land  is  properly  charged  with  the 
actual  consideration  paid  by  such  grantee.  — 
Gosten  v.  McDoweU,  (N.  C.)  12  S.  E.  433. 

Jurisdiction— Fraud. 

10.  Where  the  ground  of  relief  In  a  suit  for 
the  abatement  of  the  price  of  land  bought  is 
that  the  vendor  fraudulently  misrepresented  the 
quantity  of  land  in  the  tract  sold,  the  fact  that 
plaintiff  has  an  adequate  remedy  at  law  does  not 
oust  a  court  of  equity  of  jurisdiction,  since  fraud 
is  an  original  ground  of  equitable  jurisdiction. — 
Meek  ▼.  Spracher,  (Va.)  12  8.  E.  397. 


11.  Where  defendant,  In  a  snit  to  abate  the  price 
of  land  on  account  of  fraud,  alleges  in  his  answer 
that  there  was  a  defect  in  the  title  to  certain 
property  which  he  received  in  exchange  for  the 
land  sold,  but  does  not  alle«e  that  his  poasessioa 
of  such  proi>erty  has  been  disturbed,  and  neither 
files  a  cross-bill  nor  asks  that  his  answer  lie 
treated  as  such,  he  cannot  complain  because  sn 
exception  to  that  part  of  his  answer  is  sostained, 
eKpecially  when  the  final  decree  is  made  without 
pteiudlce  to  his  right  to  sue  on  aoooont  of  sucli 
alleged  defect— Meek  r.  Spracher,  (Va.)  19  S.  B. 

Ul  An  allegation,  in  a  snit  to  abate  the  price 
of  land,  that  defendant  assured  plaintiff  that  the 
tract  contained  800  acres,  of  whidi  80O  acres  were 
cleared;  that  plaintiff  relied  on  such  assnrance, 
and  was  induced  thereby  to  make  the  purchase; 
that  this  assurance  was  false,  in  that  the  tract 
contained  less  than  700  acres,  of  which  only  about 
158  acres  were  cleared;  and  that  defendant  knew 
that  his  assurance  was  false  when  he  made  it,— 
Is  a  safflcieatly  clear  and  specific  charge  of  fraud. 
—Meek  v.  Spracher,  (Va.)  12  &  £.  397. 

Trusts. 

18.  The  chancellor  has  no  jurisdiction  to  aa- 
thorize  a  devisee,  to  whom  a  life-estate  has  beea 
left  in  land,  with  remainder  to  his  children,  to 
sell  the  land  and  reinvest  the  proceeds  in  other 
land,  on  an  application  by  him  as  trastee  for  his 
children,  as  the  will  creates  no  trust,  and  a  sale 
by  the  devisee  under  such  authority  is  invalid, 
though  to  a  bona  fide  purchaser.— Taylor  vKenipL 
(OaJ  12  B.  E.  296. 

Marshaling  assets. 

14.  Code  Oa.  {  1949,  provides  that  a  creditor 
having  a  lien  on  two  funds  of  the  debtor,  equally 
accessible  to  him,  shall  be  compelled  to  parsoe 
the  one  on  which  other  creditors  have  no  lien. 
Held,  in  a  contest  between  mortgage  ciediton, 
V.  and  M.,  over  the  proceeds  of  the  sale  of 
the  mortgaged  property  In  the  hands  of  the  sher- 
iff, that  M.  would  not  be  compelled  to  relin- 
quish his  claim  on  the  fund  in  controversy,  and 
to  make  his  debt  out  of  land  of  which  be  hield  a 
defeasiUe  deed,  and  notes  held  as  collateral, 
where  the  deed  cantained  no  power  ot  sale,  sod 
the  notes  had  nev^  been  sued  to  Judgment — 
Vance  v.  Roberts,  (Qa.)  12  8.  E.  053. 

Iiuunotion. 

15.  Plaintiff  filed  his  bill  for  an  injuneUon  agaiMt 
the  building  of  a  railroad  in  a  street  in  front  of  his 
property;  and  by  consent  of  parties  an  issnewn 
aireotea  to  be  tried  on  the  law  side  of  the  ooon, 
whether  plaintiff  was  damaged,  and  to  'what  ex- 
tent He  fixed  the  value  of  his  i>fopertyatSlS,OOU, 
and  the  jury  assessed  his  damages  at  92.500,  and 
their  verdict  was  certified  to  the  chancery  side  of 
the  court  Held,  that  as  the  injury  was  shown  nx 
to  be  irreparable,  equity  has  no  jurisdiction  of  the 
subject-matter,  and  the.  chanoellor  cannot  pro- 
nounce a  decree  for  plaintiff's  damages. — Otiia 
River  R  Co.  v.  Qibbens,  (W.  Va.)  12  U.  £.  1088. 

Laches. 

16.  Plaintiff's  laches  may  be  taken  advantage 
of  by  demurrer,  where  the  facts  showing  lacoe* 
appear  on  the  face  of  the  bilL  — W  hittaker  v.  South- 
West  Va,  Imp.  Co.,  (W.  Va.)  13  S.  E.  507. 

17.  A  person  who  elects  to  set  aside  his  deed 
for  fraud  must  bring  suit  for  the  purpose.  wiUunt 
unreasonable  delay,  after  discovery  of  tbe  f rmad, 
and  where  such  suit  is  not  brought  for  five  vean 
after  he  learned  all  necessary  facts,  it  ia  barred  bv 
his  laches.— Whlttaker  v.  South-West  Va.  Imp. 
Co.,  (W.  Va.)  12  8.  K  607.  ^ 

18.  An  action  in  equity  by  a  tax-payer  to  cm- 
test  the  validity  of  the  election  by  whicb  it  was 
determined  to  issue  township  bonds  in  aid  of  a 
railroad,  must  be  brought  witbin  a  rcaaonabl« 
time  after  election,  and  before  the  rights  of  thinl 
persons  have  accrued  under  tiie  action  ot  tbe  ao- 
thorities  who  have  issued  the  bonds ;  and  where 
the  action  is  delayed  for  three  years  after  the 
election  and  issuance  of  the  bonds,  plaintiffs  are 
not  entitled  to  enjoin  the  oomadssionersfrom  w^- 


lecting  tlie  taxes  to  pay  the  interest  on  the  bonds 
as  provided  in  the  law  authorizing  the  election. 
— Jones  V,  Commissioners  of  Person,  (N.  C.)  lii 
8.  E.  69. 

19.  The  fact  that  deceased  died  in  1868,  and 
that  the  representative  of  the  heirs  of  the  dis- 
tributee did  not  file  a  bill  for  an  accounting  until 
1885,  does  not  constitute  laches,  when  it  appears 
that  the  sole  distributee  was  deceased's  father; 
that  proceedings  under  a  creditors'  bill  were  not 
terminated  until  1879;  that  tbe  distributee  died 
shortly  thereafter,  having  appointed  his  wife,  an 
aged  lady,  his  executrix:  that  she  lived  until 
1885,  when  plaintiff  brougnt  the  bill  as  adminis- 
trator d.  b.  n.  0.  t.  a.— Hurt  v.  West's  Adm'r, 
(Va. J  12  S.  E.  141. 

Pleading— Original  bill. 

so.  A  bill  which  shows  on  its  face  that  the 

filalntitt  has  before  suit  assigned  all  his  interest 
n  the  matter  in  controversy  is  demurrable. — Key- 
aer  v.  Benner's  Adm'r,  (Va.)  lii  a  B.  406. 

Cross-bill. 

i\.  The  trustee,  in  a  deed  given  to  secure  a  debt 
of  the  husband  to  his  wife,  filed  his  bill  against  hus- 
band and  wife  and  two  creditors  of  the  husband 
for  the  purpose  of  ascertaining  the  liens  on  the 
property  and  their  priorities,  with  a  view  to  sell- 
ing sucb  propei-ty  for  the  payment  of  the  wife's 
debt.  One  of  the  defendants,  who  was  a  judg- 
ment creditor,  filed  a  cross-bill  to  have  the  de<Ml 
set  aside  as  fraudulent.  Held,  that  a  cross-biU 
was  proper,  though  Code  W.  Va.  o.  125,  i  35,  allows 
new  matter  constituting  a  claim  for  affirmative 
relief  to  be  alleged  in  Uie  answer.— Leonard  v. 
Smith.  (W.  Va.)  U  S.  E.  479. 

Amendment. 

22.  Where  a  bill  shows  that  the  interest  of 
complainant  in  the  bill  has  been  assigned,  an 
amended  bill  cannot  be  filed  in  the  name  of  the 
assignee.— Keyser  v.  Renner's  Adm'r,  (Va.)  12  B. 
E.  406. 

23.  Before  a  court  should  allow  an  amended 
answer  to  be  filed,  it  ought  to  be  satisfied  that  the 
reasons  for  it  are  cogent  and  satisfactory;  that 
the  mistakes  to  lie  corrected,  or  facts  to  be  added, 
are  made  highly  probable,  if  not  certain;  that 
they  are  material;  that  the  party  has  not  been 
guilty  of  negligence ;  that  the  mistakes  have  been 
ascertained,  and  the  new  facts  have  come  to  the 
knowledge  of  the  party,  since  the  original  answer 
was  flledT— Foutty  v.  Poar.  (W.  Va.)  12  S.  E.  1096. 

Uultifarionsness. 

24.  The  plaintiff,  being  administrstor  of  his 
^vife  and  co-heir  With  her  son,  and  claiming  inde- 
pendently of  these  relations  a  superior  equity  in 
the  land  to  which  one  of  the  defendants  holds  ab- 
solute title  as  security  for  an  advance  made  at  the 
-wife's  instance  in  payment  bf  the  purchase  money, 
the  other  defendant  being  the  plaintiff's  co-heir, 
the  action  is  not  mnltif  arions  because  the  plaintiff 
seeks,  not  only  to  redeem  the  land  and  divest  the 
wife's  creditor  of  title,  but  at  the  same  time  to 
conclude  his  co-heir  by  having  his  own  individnal 
clwm  as  the  real  owner  recognized  and  adjudicat- 
ed, and  a  conveyance  decreed  directly  to  him  from 
the  wife's  creditor,  instead  of  to  the  wife's  admin- 
istrator or  heirs.— Williams  v.  Wheaton,  (Qa.)  12 
8.  £.684. 

Fartiea. 

25.  In  a  contest  between  mortgage  creditors, 
V.  and  M. ,  over  the  proceeds  of  the  sale  of  the 
mortgaged  property  in  the  hanas  of  the  sheriff, 
V.  alleged  that  while  both  the  mortgages  were 
executed  the  same  day,  and  were  written  by  the 
same  person,  the  latter  was  instructed  by  the 
mortgagor  to  make  M.  's  mortgage  subject  to  V.  's, 
it  being  written  after  V.'s,  and  tbat  the  mortgagor 
executed  M.  'a  mortgage  in  the  belief  that  it  was 
made  subject  to  V.'s,  though  by  the  fraud  or  neg- 
lect of  the  scrivener  it  was  not  so  made.  Held; 
that  the  issue  was  properly  stricken  out,  as  be- 
ing an  attempt  to  rtiiorm  a  mortgage  without 
making  the  mortgagora  party.— Vance  v.  Roberts, 
(Ga-J  12  8,  E.  865. 


96.  In  a  salt  by  the  vendee  of  land  for  an  ahAte- 
ment  in  the  purchase  prim  on  account  of  defi- 
ciency in  the  quantity  of  the  Ian  J,  a  person  who, 
though  not  named  in  the  contract  of  sale,  was, 
as  the  vendor  knew,  to  receive  part  of  the  land, 
and  who  gavo  his  bond  for  part  of  the  purchase 
money,  is  a  proper  party  defendant;  and  it  is 

E roper  to  overrule  the  vendor's  demurrer  to  the 
Hi  for  misjoinder  of  such  defendant. — Meek  v. 
Spracher,  (Va.)  U  B.  E.  897. 

Praotioe. 

27.  In  an  action  to  modify  a  contract,  and  re- 
cover the  amount  paid  thereunder,  the  court  sub- 
mitted various  questions  to  the  jury,  which  re- 
turned a  verdict  for  defendant,  wherein  several 
of  the  questions  were  specifically  answered,  and 
others  by  saying,  "We  do  not  know, "  and  ^ Un- 
known to  us. "  Held,  that  it  was  not  such  a  ver- 
dict as  a  decree  could  be  based  upon,  and  a  new 
trial  was  properly  allowed.— Cooper  v.  Branch, 
(Ga.)  12  8.  E.  808. 

28.  Where  the  answer  to  a  suit  In  equity  Is 
not  sworn  to,  and  the  evidence  contained  in  the 
depositions  is  conflicting,  the  court  may,  of  its 
own  motion,  direct  an  issue  to  be  tried  on  the 
common- law  side  of  the  court.— Meek  v.  Spracher, 
(Va.)  12  8.  E.  397. 

29.  Where,  by  reason  of  a  conflict  in  tho  evi- 
dence, an  issue  is  directed  out  of  chancery,  the 
solution  of  which  depends  on  the  credibility  of 
witnesses,  a  decree  based  on  the  verdict  will  not 
be  reversed  because  of  errors  occurring  in  the 
rulings  on  evidence  or  the  charge  to  the  jury, 
when  it  appears  from  all  the  evidence,  including 
that  which  has  been  rejected,  that  the  verdict  is 
right  Following  Snouffer  v.  Hansbrougb,  TO 
Va.  166.— Meek  T.  Spracher,  (Va.j  12  8.  E.  W7. 

Decree. 

80.  Equity  will  set  aside  and  annul  or  correct 
a  decree  for  the  sale  of  land  which  is  the  result  of 
mistake  in  the  description  of  the  land. — ^Baxter  v. 
Tanner,  (W.  Va.)  12  S.  E.  1094. 

EHROB,  WBIT  OF. 

See,  also,  Ajypeal;  Certiorari;  Exceptions,  BUt 
(if;  New  TVtat. 

When  lies. 

1.  Under  Code  Ga.  i  4260,  allowing  a  writ  of 
error  to  be  brought  in  oases  where  the  decision, 
"if  it  had  been  rendered  as  claimed  by  theplaintUT 
in  error,  would  have  been  a  final  disposition  of  the 
case, "  a  writ  of  error  will  lie  to  a  judgment  over- 
ruling a  general  demurrer,  and  allowing  an  amend- 
ment to  the  complaint,  though  the  action  is  still 
pending  below  on  the  amended  complaint — City 
Council  of  Augusta  V.  Iiombard,  (Qa.)  12  S.E.  212. 

2.  Where  judgment  is  entered  upon  a  stipula- 
tion for  judgment  in  accordance  with  the  decis- 
ion in  another  case  no  writ  bf  error  lies. — Brans- 
ford  V.  Kam,  (Va.)  12  8.  E.  404. 

ESCAPE. 
Indiotment. 

An  indictment  for  permitting  a  prisoner  to 
escape  from  custody  which  charges  that  the  pris- 
oner was  arrested  by  defendant  by  authority  of  a 
warrant  tor  bastardy,  and  that  defendant  subse- 

auently,   unlawfully  and  negligently,  permitted 
le  prisoner  to  escape,  is  valid  at  common  law. — 
State  T.  Ritchie,  (It  0.)  19  8.  K  261. 

Estates. 

See  Dower:  EattmenU;  Homeetead;  Tenanou 
in  Common  and  Joint  Tenaney. 

ESTOPPEL. 

Res  adjudioata,  see  Judgments,  6-li. 

By  deed. 

1.  Where,  on  partition,  the  deed  to  a  copar- 
qener  is  made  to  himself  and  wife,  the  fact  that 
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tbe  husband  received  the  deed  and  had  it  re- 
corded does  not  estop  his  heirs  in  a  suit  for  their 
ahare.— Harrison  v.  Ray,  (S.  C.)  13  B.  E.  998. 

2.  The  attestation  by  a  father  of  a  deed  exe- 
cuted by  his  adult  children,  conveying  in  fee-sim- 
ple "all' tbe  respective  rif^hts  and  interest  in  and 
to  a  certain  tract  or  parcel  of  land, "  describing  it, 
will  not  estop  him  from  subsequently  acquiring  an 
estate  for  his  life  in  the  same  land  bv  the  will  of 
his  mother,  under  a  devise  to  himself  for  life  and 
to  his  children  in  remainder.  —  Fleming  y.  Ray, 
(Qa.)  18  S.  K.  911. 

By  declarations. 

3.  In  an  action  for  money  deposited  by  plain- 
tiff in  defendant  bank,  where  defendant  admits  the 
deposit,  but  alleges  that  it  had  paid  out  certain 
of  the  money  at  plaintiff's  request  and  for  his 
benefit,  on  checks  drawn  by  S.,  which  plaintiff 
denies,  defendant  is  not  entitled  to  an  instruc- 
tion ^hat  if,  when  notified  that  defendant  relied 
on  him  to  pay  S.  's  checks,  plaintiff  said  that  he 
would  see  a  certain  person  and  have  the  matter 
settled  up,  and  defendant  thereafter  acted  to  its 
damage  on  the  supposition  that  plaintiff  ad- 
mitted his  liability,  plaintiff  was  estopped  to 
deny  liability,  where  there  is  evidence  tnat  de- 
fendant's officers  knew  that  plaintiff  denied  lia- 
bility, and  none  that  defendant  was  injured  by 
relying  on  what  plaintiff  said. — Home  t.  People's 
Bank,  (N.  C.)  12  8.  E.  810. 

By  silence. 

4.  The  fact  that  a  feme  covert,  a  grantee  in  an 
unrecorded  deed,  knew  of  a  contract  of  sale  by  the 
grantor  of  the  land  conveyed  to  her,  and  made  no 
objection  thereto,  will  not  work  an  estoppel,  espe- 
oiaUy  where  it  appears  that  she  was  Ignorant  of 
her  nghta,  and  there  is  no  evidenoe  of  fraud  on 
Iter  part— Ray  v.  Wilcoxon,  (N.  C.)  13  S.  £.  443. 

EVIDENCE. 

See,  also,  Witneat. 

In  criminal  cases,  see  Adultery,  1, 3;  Affray,  1-S; 
Argon;  Burglary,^;  Corwptracu,  3,  4;  Crlmr 
inrrll/rtv;,  12-15;  FnUe PTeteiwe»,i;  Homicide, 
7-16;  Larceny,  7-10;  Perjury,  T. 

In  particular  actions,  see  AitumptU;  Breaeh  erf 
MarrUige  Promise;  E}ectmen,t,i,b;  Malicious 
Prosecution,  4:  Seduction,  1-5;  Trespass,  1. 

Newly  discovered,  see  New  Trial,  8,  7. 

Objections  to,  see  Trial,  7-10. 

Of  custom,  see  Custom  and  Usage,  1. 
death,  see  Death. 
fraud,  see  Fraudulent  Conveyances,  39. 

Reception  of,  see  Trial,  6. 

Rulings  on,  see  Appeal,  80. 

Weight  and  sufficiency  of,  see  Appeal,  73-70. 

Burden  of  proof. 

1.  The  preliminary  action  of  the  clerk  in  ap- 
pointing next  friends  to  conduct  an  action  to  set 
aside  a  power  of  attorney  for  mental  incapacity 
of  the  maker,  does  not  shift  from  the  plaintiff  the 
burden  of  proving  insanity.  Mskbikom.C.  J., 
dissenting.— Hmith  y.  Smith,  (N.  C.)  13  8.  B.  1045. 

Best  and  secondary. 

3.  In  an  action  against  a  city  for  injuries 
erased  by  a  defective  sidewalk,  where  plaintiff 
aeeks  to  prove  thatttieoity  authorized  and  directed 
the  t^operty  owner  to  construct  the  sidewalk  at 
the  point  where  the  Injury  ocourred  in  front  of  bis 
premises,  tbe  records  of  the  city  council  are  the 
best  evidence  as  to  what  its  action  was,  unless 
no  such  record  was  made  as  required  bylaw; 
and  parol  evidenoe  is  not  admissible  as  to  such 
action  when  said  record-books  are  accessible, 
and  can  be  produced. — Childrey  v.  City  of  Hunt- 
ington, (W.  Va.)  13  8.  £.  536. 

8.  Error  in  admitting  in  evidence  the  copy  of 
a  written  contract,  where  the  original  has  not  been 
properly  accounted  for,  is  cured  when  the  other 
party  produces  and  puts  In  evidence  the  original. 
Itself.— Stewart  v.  De  Loach,  (Oa.)  12  8.  E.  1067; 
De  Loach  v.  Stewart,  Id. 


4.  The  secretary  of  a  railroad  company  cannot 
be  permitted  to  testify  to  tbe  result  of  his  exam- 
ination of  its  books;  if  It  is  impossible  or  very 
inconvenient  to  produce  the  books,  their  contenu 
must  be  proved  by  an  authenticated  copy. — Fox 
V.  Baltimore  &  O.  R.  Ca,  (W.  Va.)  13  8.  B.  757. 

6.  A  copy  of  a  note  executed  by  two  deceased 
persons  Is  admissible  in  evidence  where  the 
payee  testifies  that  he  has  lost  the  original  note, 
and  another  witness,  familiar  with  tbe  hand- 
writing of  the  deceased  makers,  testifies  that  ho 
had  seen  tbe  note  in  the  payee's  possession;  that 
tbe  signature  was  in  the  handwriting  of  the 
makers;  and  that  the  copy  offered  in  evidence 
was  a  tme  copy.— Handel  t.  Fulcher,  (Qa.)  13  8. 
B.  469. 

6.  Parol  evidenoe  thatdefendant  had  retomed 
certain  land  to  the  tax  receiver,  and  paid  tbe 
taxes  thereon  for  certain  years,  is  not  admissible 
where  it  is  not  shown  that  the  tax-digests  are 
lost,  or  not  obtainable,  as  they  are  tbe  best  evi- 
dence.—Livingston  v.  Hudson,  (Oa.)  13  8.  E.  17. 

7.  Evidence  of  the  contents  of  a  oertain  lost 
letter  is  inadmissible  where  the  witness  is  not 
shown  to  have  an,v  knowledge  of  the  handwrit- 
ing of' the  alleged  autJior.— Bone  v.  State, (Qa.)  ii 
S.  K  205. 

Hearsay — ICarket  prioe. 

8.  In  an  action  against  a  carrier  for  damages 
for  failure  to  deliver  peaches  in  time,  whereby 
they  were  damaged,  plaintiffs  alleged  that  de- 
fendant contracted  to  deliver  the  peaches  in  New 
York,  which  was  denied  by  defendant,  which 
olaimed  that  its  agreement  was  to  deliver  to  a 
ooaneoting  line,  field,  that  the  market  price  of 
peaches  in  New  York  at  a  oertain  time  mity  be 
proved  by  the  testimony  of  a  shipper  living  at  a 
aistanoe,  whose  only  knowledge  U  derived  from 
quotations  and  remittanoes  received  by  him. 
Such  evidence  is  not  incompetent  as  hearsay. — 
Central  Railroad  &  Banking  Ca  v.  Skellie,  (Oa.) 
IS  B.  B.  1017. 

Declarations  and  admissions. 

0.  The  declarations  of  a  grantor  as  to  the 
voluntary  character  of  bis  bond  and  trust-deed, 
made  after  their  execution,  are  not  competent  to 
affect  the  title  of  tbe  grantee;  but,  where  there 
is  other  independent  evidence  to  the  same  effect, 
the  admission  of  such  declarations  is  harmless 
error.— Thornton  v.  Oaar,  (Va.)  18  8.  E.  768. 

10.  In  an  action  against  a  carrier  for  damages 
for  failure  to  deliver  peaches  in  time,  wheret>y 
they  were  damaged,  plalntifFs  alleged  that  de- 
fendant contracted  to  deliver  the  peaches  in  New 
York,  which  was  denied  by  defendant,  which 
claimed  that  its  Mpreement  was  to  deliver  to  a 
connecting  line,  field,  that  statements  of  de- 
fendant's agent,  made  after  the  shipment,  in 
reply  to  plaintifb'  request  for  defendant's  reason 
for  not  complying  with  the  alleged  contract,  are 
admissible  on  behalf  of  plaintifb. — Central  Rail- 
road ft  Banking  Co.  r.  Skellie,  (Oa.)  13  a  E. 
1017. 

11.  Ta  an  action  by  a  father  against  hi*  son's 
widow  and  her  minor  children  to  compel  the  con- 
veyance to  plaintiff  of  an  undivided  bait  of  land 
which  the  father  and  son  both  purchased,  bat  the 
title  to  which  was  taken  in  the  son's  name,  the 
declarations  of  the  widow,  made  with  reference 
to  the  settlement  of  the  title,  are  admissible  when 
not  proved  to  have  been  made  by  way  of  com- 
promise.-Carey  V.  Carey,  (N.  C.)  18  8.  E.  lOSS. 

13.  Where  the  same  substantial  facts  affect 
equally  the  claims  of  three  clients,  the  fact  that 
tbe  attorney  has  settled  with  one  to  avoid  being 
ruled  is  evidenoe  for  the  others  on  a  rule  brought 
by  them,  and  is  not  exclnded,  under  Code  Oa.  1 3789, 
as  an  admission  made  by  constraint,  or  with  a 
view  to  a  compromise.— Howland  v.  Bartlett,  (Oa.) 
13  8.  E.  1068. 

13.  On  a  trial  of  a  claim  to  goods  levied  on,    . 
declarations  by  the  defendant  in  fi.  fa. ,  made  , 
after  the  levy,  are  not  competent  In  support  o^l 
the  claimant's  title.— Powell   v.   Brnnner.  (Oa.) 
12  8.  E.  744. 
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14.  Declarations  by  a  witness  oat  of  court,  ad- 
mitted to  impeach  him«  cannot  be  treated  as  sub- 
stantive evidence  of  tbe  facts  which  they  affirm, 
and  a  charge  which  so  treats  them,  either  ex- 
pressly, or  by  necessary  implication,  is  erroneous. 
—Watts  V.  Starr,  (Qa.)  13  S.  E.  6iS. 

Bes  gestSB. 

15.  In  an  action  on  an  accident  policy  for  tbe 
<leatb  of  the  assured,  it  was  sliown  that  he  and 
two  of  the  witnesses  were  on  a  hunt;  that  the 
witnesses  left  the  assured  to  go  down  tbe  river  in 
a  boat  while  they  went  by  land,  and  that  witness 
B.  shortly  after  heard  a  gunshot,  and,  on  running 
to  the  boat,  he  found  that  the  assured  had  disap- 
peared, whereupon  he  called  the  witness  T.,  and 
they  both  began  a  search  for  the  assured.  Held, 
that  the  spontaneous  declarations  of  B.  to  T.  when 
informing  him  of  the  disappearance  of  the  as- 
sured, and  also  while  prosecuting  the  search,  are 
admissible  as  part  of  the  res  oestcE.— Travelers' 
Ins.  Co.  T.  Sbeppard,  (Oa.)  12  S.  £.  18. 

16.  The  statements  made  by  tbe  witnesses  B. 
and  T.  to  each  other  and  to  third  persons  after  tbe 
search  for  the  assured  was  over,  are  not  part  of 
there*  geatai,  and  are  not  admissible. — ^Travelers' 
Ins.  Co.  V.  Sheppard,  (6a.)  12  S.  E.  18. 

17.  Evidence  that  B.  looked  "wild  and  excited" 
when  he  informed  T.  of  the  disappearance  of  tbe 
«S8ured  is  likewise  admissible  as  part  of  the  res 
gestte.— Travelers'  Ins.  Co.  v.  Sheppard,  (Ga.)  13 
S.  E.  18. 

18.  While  B.'s  statement,  on  finding  T.,  that 
the  assured  had  shot  himself,  was  mere  expression 
of  opinion,  since  he  did  not  see  the  assured,  it  was 
yet  admissible  as  res  gestce,  as  It  tended  to  explain 
the  conduct  of  B.  and  T.  thereafter. — Travelers' 
Ins.  Co.  V.  Sheppard,  (Ga.)  12  &  K  18. 

Opinion  evidenoe. 

19.  In  an  action  on  a  policy  Issued  on  the  life  of 
a  person  alleged  to  have  oeen  afterwards  drowned, 
the  opinion  of  a  witness  that  it  would  be  very  dif- 
ficult to  recover  the  body  of  a  person  drowned  in 
the  river  in  question  is  admissible  where  he  basal- 
ready  described  the  locality,  and  testified  as  to  the 
particulars  of  several  searches  for  the  body,  in 
■which  he  participated.— Travelers'  Ins,  Co.  v. 
Sheppard,  (Ga.)  12  a  E.  18. 

20.  Tbe  testimony  of  a  witness  that  another, 
when  making  a  declaration  to  him,  looked  wild 
and  excited.  Is  not  the  expression  of  an  opinion, 
but  is  the  statement  of  a  matter  of  fact.— Tnvel- 
«rs'  Ins.  Co.  v.  Sheppard,  (Ga.)  12  8.  B.  18. 

21.  In  an  action  by  a  wife  on  a  policy  on  the 
life  of  her  husband,  where  the  issue  is  whether  he 
died  by  aooident,  within  the  term  covered  by  the 
policy,  and  the  action  is  brought  within  one  year 
after  the  alleged  death,  evidenoe  that  bis  family  all 
regarded  him  as  dead  is  not  admissible. — Travel- 
«rs'  Ins.  Co.  v.  Sheppard,  (Ga.)  12  S.  E.  18. 

83.  In  an  aotion  on  a  policy  on  the  life  of  one  who 
disappeared  in  a  river,  it  is  competent  for  one 
-who  has  navigated  the  river  by  steamboat  for 
about  five  years  to  express  bis  opinion.  In  connec- 
tion with  a  description  of  the  stream,  and  a  state- 
ment of  facts  showing  his  acquaintance  with 
the  characteristics  of  the  river  and  the  adjacent 
swamps,  as  to  the  likelihood  of  recovering  the 
body  of  one  drowned  there.— Travelers'  Ins.  Co.  v. 
Sheppard,  (Ga.)  12  S.  B.  18. 

4^.  A  person  who  has  taken  a  course  of  lectures 
«t  a  medical  college,  ana  been  a  practicing  physi- 
cian for  10  years,  is  competent  to  testify  as  an 
expert,  though  he  is  not  a  licensed  physician. — 
Stete  V.  Merriman,  (S.  C.)  12  S.  E.  619. 

24.  Expert  evidence  of  blacksmiths  or  other 
workers  in  metal  is  not  indispensable  in  order  to 
show  that  the  "spring  rail"  of  a  railroad  switch, 
the  breaking  of  which  caused  an  accident,  was,  or 
appeared  to  be,  sound,  and  made  of  fit  material.— 
Crawford  v.  G«->rgla  Pac.  By.  Co.,  (Cta.)  12  S.  E. 
170. 

Doouments. 

26.  An  objection  to  the  admission  In  evidence 
of  certain  veachen  which  are  not.  proven  by  evi- 
dence of  the  handwriting  of   tfie   person   who 


signed  them  as  required  by  Code  W.  C.  i  1401, 
when  such  vouchers  are  relied  upon  as  "presump- 
tive evidence  of  disbursement, "  will  be  ovemilM 
where  defendant  testified  without  objection  that 
he  paid  the  amounts  named  in  such  vouchers. — 
Costen  V.  McDowell,  (N.  C.)  12  S.  B.  482. 

26.  A  memorandum  book,  out  of  which  some 
of  the  entries  bearing  on  the  cause  of  action  have 
i>een  torn  after  the  action  was  commenced,  is  not 
admissible  In  evidence.— Johnson  v.  Fry,  (Va.) 
12  S.  E.  978. 

27.  A  deed  may  be  offered  In  evidence  although 
It  was  not  registered  until  the  day  summons  was 
issued.— Hudson  v.  Jordan,  (N.  C.)  12  S.  B.  1029. 

28.  In  an  action  by  a  town  on  the  official  bond 
of  its  sergeant,  the  record  of  the  proceedings  of 
the  town  council  showing  a  settlement  with  the 
sergeant  Is  competent  evidence  for  the  town  In 
proof  of  the  balance  due  it. — Grafton  v.  Reed, 
(W.  Va.)  12  S.  E.  767. 

29.  A  written  contract,  which  Is  attested  by  a 
subscribing  witness,  will  not  be  received  in  evi- 
dence unless  the  execution  of  the  contract  is 
proved  by  the  subscribing  witness,  or  the  failure 
to  produce  the  witness  is  explained  and  his  sig- 
nature proved. — Hudson  v.  ii'uett,  (Ga.)  12  S.  B. 
640. 

80.  In  a  contest  between  the  creditors  of  a 
deceased  wife  and  the  creditors  of  the  husband, 
as  to  the  right  to  subject  certain  land  to  the  pay- 
ment of  their  respective  claims,  the  admission 
of  a  void  sheriff's  deed  of  the  land  to  a  pur- 
chaser at  a  tax-sale,  and  bis  conveyance  of  It  to 
the  wife.  Is  harmless  error,  where  It  appears 
that,  by  the  terms  of  a  certain  trust-deed,  the 
husband  took  the  land  subject  to  the  wife's  debts. 
— Mandel  v.  Pulcher,  (Ga.)  12  B.  B.  460. 

SI.  A  deed  purporting  to  have  been  executed 
in  another  state  before  a  justice  of  the  peace, 
and  not  duly  probated  In  the  county  where  tbe 
land  Is  situated.  Is  not  admissible  in  evidence, 
though  Improperly  recorded  In  that  county. — Uv 
Ingstou  V.  Hudson,  (Ga.)  12  S.  B.  17. 

32.  Itls  no  objection  to  the  admissibility  inef- 
idence  of  a  sheriff's  tax-deed,  regular  on  its  face, 
that  It  Is  not  shown  that  the  comptroller  grneral 
had  properly  advertised  the  land  before  issuing 
the  fi.  fa.  for  taxes,  and  that  the  deed  does  not 
show  that  the  land  was  properly  advertised,  as 
it  will  be  presumed  that  the  recitals  of  the  deed 
as  to  the  conduct  of  the  sheriff  are  correot,  and 
that  tiie  comptroller  general  did  his  duty.— Liv- 
ingston V.  Hudson,  (Ga.)  12  S.  B.  17. 

83.  The  record  of  a  suit  In  another  court  can- 
not be  Identified  by  a  witness  to  whom  the  orig- 
inal papers  were  handed  by  the  clerk  of  that 
court,  for  such  Identification  is  merely  hearsay. — 
Darden  v.  Neuse  Sc  T.  R.  Steam-Boat  Co.,(N.  C.) 
12  8.  E.  46. 

34.  Defendant  testified  that  a  deceased  witness 
had  testified  at  a  former  trial  that  he  had  taken 
an  account  between  plaintiff's  decedent  and  de- 
fendant which  decedent  acknowledged  to  be 
oorreet.  On  cross-examination,  defendant  was 
requested  by  plaintiff  to  produce  such  account, 
wUoh  plaintiff  then  introduced  In  evidence. 
Held,  that  the  referee  was  warranted  In  acting 
thereon.— Costen  v.  KcDowelL  (N.  C.)  12  a  B. 
402. 

Parol  evidenoe. 

85.  Where  a  judgment  debtor.  In  considera- 
tion of  the  judgment,  deeds  land  to  the  creditor, 
and  at  the  same  time  takes  a  bond  for  reconvey- 
ance upon  payment  of  a  sum  equal  to  the  judg-  ■ 
ment,  and  the  bond  to  make  title  recites  that  the 
deed  Is  executed  to  secure  the  amount  of  the  judg- 
ment, and  that.  If  the  land  should  sell  for  more  than 
that,  the  surplus  shall  be  paid  to  the  debtor,  it  is  a 
question  of  fact  whether  the  transaction  was  in- 
tended as  a  satisfaction  of  the  judgment  or  to 
give  security  therefor,  and  parol  evidence  is  ad- 
missible to  show  that  it  was  intended  as  a  satis- 
faction.—Vestal  V.  Wicker,  (N.  C.)  12  S.  B.  1087. 

86.  Where  title  to  land  is  In  Issue  It  cannot  be 
shown  by  parol.— Cox  v.  Ward,  (N.  O.)  12  8.  B. 
379. 
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97.  A  receipt  for  a  part  payment  of  the  price, 
on  a  parol  assignment  of  a  pre-emption  right, 
does  not  ezolude  parol  testimony  of  the  transao- 
Uon.— Bryan  v.  Hodges,  (N.  C.)  13  8.  E.  4B0. 

88.  Whether  a  written  undertaking  to  pay  for 
land,  when  the  vendor  produces  and  puts  in  the 
hands  of  the  vendee  a  complete  chain  of  paper  title 
from  the  state  down  to  the  vendor,  imports  a  duty 
in  the  vendor  to  make  efforts  to  procure  such  a 
title  to  he  executed  if  it  does  not  already  exist,  is 
open  to  explanation  hy  parol  evidence,  the  lan- 
guage of  the  instrument  beln{( ambiguous. — Brown 
V.  Doane,  (Oa.)  13  S.  E.  179. 

Evidence  at  former  triaL 

89.  FlaintiS's  testimony  on  a  former  trial  m«y 
be  proved  on  behalf  of  an  administrator  against 
whom  the  cause  has  been  revived,  though  by  the 
death  of  his  decedent  since  the  former  trial 
plaintiff  has  become  incompetent  as  a  witness. — 
Lee's  Adm'r  v.  Hill,  (Va.)  18  B.  E.  1052. 

40.  Testimony  given  at  a  former  trial  by  a  wit- 
ness not  shown  to  be  dead,  or  beyond  the  juris- 
diction of  the  court,  is  not  admissible  against  the 
one  by  whom  he  was  sworn,  though  nis  testi- 
mony was  then  acquiesced  in,  and  not  contra- 
dicted, the  facts  sworn  to  not  being  in  the  per- 
sonal knowledge  of  the  party  by  whom  the  wit- 
ness was  introduced.— MoElmurray  T.  Turner, 
(Qa.)  12  S.  E.  859. 

Competency  and  relevancy. 

41.  In  an  action  on  a  policy,  defendant  denied 
that  the  assured  was  dead,  and  introduced  wit- 
nesses who  testified  that  an  authentic  photograph 
of  the  assured  was  the  likeness  of  a  person  whom 
they  had  seen  in  another  state  since  the  alleged 
death  of  the  assured.  Plaintiff  offered  in  rebuttal 
testimony  of  a  witness  that  about  the  same  time, 
but  at  another  place,  he  h^d  seen  a  person  whom 
he  at  first  took  to  be  the  assured,  but  that,  on  in- 
quiry from  persons  not  named,  ho  learned  that 
this  person  was  a  citizen  of  the  town  in  which 
witness  met  him,  and  he  therefore  conclnded  that 
it  was  not  the  aasnred.  Held,  that  the  testimony 
was  irrelevant.— Travelers'  Ins.  Co.  v.  Sheppard, 
(Oa.)  12  S.  E.  18. 

49.  Where  the  only  allegations  in  the  declara- 
tion are  that  defendant  is  Indebted  to  plaintiff  in 
a  certain  sum,  which  he  refuses  to  pay,  and  that 
tiiere  has  been  a  partnership  between  tne  parties 
which  has  been  dissolved,  evidence  as  to  the 
amount  of  indebtedness  of  the  firm,  tlie  amount 
of  assets  at  the  time  of  dissolution,  and  that 
plaintiff  took  possession  of  tne  latter  and  paid 
the  firm  debts,  which  amounted  to  more  than  the 
Msets,  is  inadmissible  for  plaintiff.— Davis  v. 
Wimberly,  (Oa.)  12  S.  B.  206. 

48.  In  such  action,  the  testimony  of  one  of  plain- 
tiff's witnesses  that  when  he  was  shown  the  photo- 
graph of  the  assured  he  said  it  was  B.,  and  of  an- 
other that  he  said  it  was  C,  is  not  admissible  to 
rebut  the  testimony  of  defendant's  witnesses  that 
it  was  the  likeness  of  a  man  they  had  seen  in  an- 
other state,  who  was  thought  to  be  the  assured.— 
Travelers'  Ins.  Co.  v.  Bheppard,  (Ga.)  13  8.  E.  18. 

44.  It  is  competent  for  a  brother  of  the  assnred 
to  testify  in  such  action  that  he  had  assigned  a 

£>lioy,  held  by  him  on  the  life  of  the  assured,  to  the 
iter's  child,  pursuant  to  certain  directions  of  the 
assured,  as  such  evidence  tends  to  show  that  the 
witness  had  no  interest  in  the  result  of  the  action. 
—Travelers'  Ins.  Co. v.  Sheppard,  (Oa.)  12  8.  E.  18. 

45.  In  an  action  by  a  brakeman  for  injuries  re- 
ceived in  a  collision,  evidenca  of  the  result  of  an 
investigation  by  an  agent  of  the  railroad  company 
into  the  causes  of  the  accident  is  Inadmissible, 
where  it  does  not  appear  that  the  agent  had  au- 
thority to  conduct  tiie  investigation,  nor  that  its 
result  would  have  any  binding  force  upon  any 
one,  nor  that  the  rules  of  evidence  veto  complied 
with  in  conducting  the  investigation.^EastDum 
V.  Norfolk  &  W.  R.  Co.,  {W.  Va.)  IS  a  B.  819. 

Proof  of  handwriting. 

4A.  In  an  action  for  a  debt  due  decedent's  es- 
tate the  defense  was  that  decedent,  a  few  weeks 
before  his  death,  gave  a  written  release.    The 


bod^  of  the  release  was  In  defendant's  handwrit- 
ing. No  one  saw  it  signed.  Decedent  never  ad- 
mitted any  indebtedness  to  defendant,  and  never 
mentioned  to  any  one  the  giving  of  a  release,  or 
the  intention  to  give  It.  Defendant  never  claimed 
to  bave  it  until  2W  years  after  decedent's  death, 
and  once  offered  to  pay  the  administrator  in 
land,  and  admitted  to  several  that  he  still  owed 
the  debt.  Three  witnesses  testified  that  the  sig- 
nature was  genuine,  and  six  that  it  was  not. 
Held,  that  the  release  was  not  proven. — Swecker 
V.  Bwecker's  Adm'r,  (Va.)  13  8.  B.  1050. 

47.  In  the  cross-examination  of  witnesses  who 
ba"e  testified  as  experts  in  handwriting,  anv 
writings  and  parts  of  writings  may  be  exhibite«i 
to  them  for  their  opinion  as  to  the  identity  of  the 
Iwndwriting  with  that  in  question,  and  neither 
the  witness  nor  the  opposite  counsel  is  entitled  u> 
know  what  writings  will  be  used  for  this  purpose, 
or  whether  they  are  genuine,  or  by  whom  th^ 
were  written.— Travelers'  lot.  Co.  v.  SbeppanL 
(Oa.)  12  S.  B.  18. 

Weight  and  oonoltuiveness. 

48.  Where  a  tax  fl.  fa.  is  in  evidence,  and  has 
no  executed  transfer  upon  it,  evidence  that  it  was 
delivered  to  a  certain  person  by  one  Ij.  ,  together 
with  other  fl.  fas. ,  transferred  to  L.  by  the  comp- 
troller general,  and  that  L.  directed  the  proceed- 
ings under  it,  does  not  show  that  such  JL  fa.  wa» 
transferred  to  L  by  the  comptroller  generaL— 
Livingston  v.  Hudson,  (Oa.)  13  B.  £.  17 

49.  In  an  action  to  set  aside  a  power  of  at- 
torney on  account  of  the  maker's  want  of  mental 
capacity,  it  is  proper  to  charge  that  the  law  at- 
taches peculiar  Importance  to  the  testimony  of  a 
subscribing  witness,  and  of  the  attondlne:  nunily 
physician. -Smith  v.  SmiJth,(N.  C.)  18  tS.  B.  1045. 

EXCEPTIONS.  BILL  OF. 

See,  also,  Appeal;  CerOorari;  Error,  Writ  <tf; 
New  Trial. 

Neoessary  contents. 

I.  Act  Oa.  Nov.  11,  1889,  {  8,  (Famph.  Acts, 
p.  115,)  provides  that,  "when  a  pajrty  desires  to 
review  the  judgment  of  the  court  in  granting  or 
refusing  a  new  trial,  the  plaintiff  in  error  ^all 
snecifioally  set  out  the  errors  complained  of,  and 
shall  specify  only  *  •  •  such  •  •  •  puis 
of  the  reoord  as  are  material  to  a  clear  under- 
standing of  the  errors  complained  of.  The  Judge 
towhom  suohbill  of  exceptions  is  tendered  shall 
•  *  •  oause  the  same  to  •  •  *  refer  to  so 
much  of  the  evidenoe  and  such  other  parts  of  the 
record  as  are  material  to  a  olear  understanding 
of  the  errors  complained  of. "  Held  that,  where  a 
bill  of  exceptions  assigning  as  error  the  refnsal 
to  grant  a  new  trial  did  not  mention  the  record 
at  all,  the  writ  of  error-  would  be  diamiased. — 
Alexander  v.  Williamson,  (Oa.)  18  B.  B.  188. 

a.  Under  Act  Oa.  1S80,  p.  114,  declaring  that 
no  oase  shall  be  taken  to  the  supreme  ooort  by 
bill  of  exceptions  except  in  the  manner  pre- 
scribed by  the  act,  a  bill  of  ezoeptlons  not  oerti- 
Bed  as  required,  and  which  fails  to  apeoifyin  ac- 
oordanoe  with  the  act  the  portions  of  the  record 
material  to  be  transmitted  to  the  supreme  court, 
must  be  dismissed.— Fearoe  ▼.  State,  (Oa.)  18  8. 
E.  996. 

Excessive  Damages. 

See  Damages,  7-9. 

EXCHANQR 

Exchange  in  gross — ^Presumption. 

When  two  owners  enter  into  an  agreement 
to  exchange  several  tracts  of  land,  and  nothing  ia 
said  therein  about  any  money  valuation  of  the 
lands,  either  by  the  acre  or  otherwiae,  the  oon- 
traot  will  be  presumed  to  be  for  an  ezohange  io 
gross.— Atkinson  r.  Beckett,  (W.  Vs.)  18  8.  B 
717. 
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EXEOUTIQN. 

eee,  «lao,  Attachment;  Oamighment;  JuMetal 
Sales. 

Jurisdiotton  to  issne. 

L  Oede  N.  C.  {  944,  providing  that  all  snlti, 
petitions,  and  other  proceedings  pending  in  the 
iat«  oovirts  of  pleas  and  ouarter  sessions,  and 
not  deterained  by  flnal  judgment,  and  all  oases 
'vrheretn  aMything  was  decreed  to  be  done  which 
has  not  been  done,  may  be  txansferred  to  the  su- 
perknr  court  ot  the  county,  which  shall  have 
power  to  malce  all  such  orders  as  may  be  neces- 
sary for  adjudicating  and  settling  the  samcL  the 
auperior  court  has  power  to  issae  the  writ  of 
VfsndtUoni  exponas  to  enforce  a  ciiarge  on  the 
dividend  of  superior  value  made  by  a  decree  of 
partition  enterad  in  the  court  of  pleas  and  quar- 
ter sessions.— Herman  r.  Watts,  (N.  a)  la  8.  K 
437. 

Validity. 

2.  The  fact  that  an  execution  is  in  favor  of 

certain  persons  who  claim  witness  fees  as  well 
as  of  the  officers  of  the  court  does  not  invalidate 
it,  as  it  is  competent  for  the  clerk  to  tax  such 
fees  as  costs.— Vlning  v.  OfBcers  of  Court,  (Qa.) 
13  8.  E.  StKJ. 

Property  snbjaot  to  levy. 

S.  The  court  properly  refuses  to  dismiss  the 
levy  of  an  execnuon  on  the  ground  that  the  prop- 
erty levied  on  was  homestead  property,  and  there- 
fore not  subject  to  levy,  where  the  ]ury  has 
found  only  the  defendant's  aliquot  part  of  the 
property  unaffected  by  the  homestead  subject  to 
the  execution. — Vining  v.  Officers  of  Court,  (Oa.) 
12  8.  E.  886. 

Levy. 

4.  A  levy  to  enforce  a  decree  against  specific 
property,  which  describes  the  property  as  the  de- 
cree does,  is  not  void  for  uncertainty,  though  the 
description  maybe  loose.— Western  UulonTel.  Co. 
▼.  HIU,  (Ga.)  la  a  E.  877. 

5.  The  fact  that  an  officer  who  levies  an  exe- 
cution is  interested  as  plaintiff,  does  not  invali- 
date the  levy.— Vining  v.  OfBcers  of  Court,  (Ga.) 
12  8.  E.  298. 

6.  It  is  proper  for  the  sherilt  to  levy  an  exe- 
cution on  a  Judgment  in  favor  of  the  officers  ot 
the  court— Vining  v.  Officers  of  Court,  (Ga.)  18 
8.  E.  298. 

Claims  by  third  parties. 

7.  Goods  were  consigned  to  a  merchant  for  sale 
on  account  of  the  consignor,  with  a  right  to  pur- 
chase on  his  own  account  at  a  fixed  price.  He 
sold  part  of  the  goods,  and  paid  some  money  to 
the  consignor.  The  rest  of  tne  goods  were  seised 
on  fi.  fa.  against  the  merchant,  and  the  con- 
signor Interposed  a  claim  to  them.  Held,  that  it 
will  he  presumed  that  the  sum  paid  was  the  pro- 
ceeds of  the  ^oods  sold,  and  that  the  consignee 
could  establish  his  claim  to  the  unsold  goods 
without  proof  that  the  merchant  had  not  paid 
for  them.  —Powell  v.  Brunner,  (Ga. )  12  8.  E.  744. 

S.  Code  W.  Va.  1887,  c.  107,  i  6,  provides 
that,  when  an  adverse  claim  is  made  to  property 
levied  on  under  process,  the  court  shaU  direct 
the  trial  of  an  issue  to  determine  the  claim.  It 
the  finding  is  against  the  claimant,  the  officer  is 
directed  to  sell  under  his  process  if  he  has  the 
property.  If  a  forthcoming  bond  has  been  given, 
and  the  property  is  not  produced,  the  claimant  is 
liable  on  the  bond.  If  a  suspending  bond  has 
been  given,  any  damages  caused  by  the  suspen- 
sion of  the  sale  may  be  recovered  under  it.  Held 
that,  in  a  proceeding  under  the  statute,  no  Judg- 
ment for  the  value  of  tlie  pro^rty  can  he  entered 
against  an  unsuccessful  claimant  who  has  re- 
ceived the  property  or  its  proceeds.- Bartlett  v. 
Loundes,  (W.  Va.)  12  8.  E.  762. 

Sale — Besoission. 

9.  In  an  action  to  rescind  the  execution  sale 

of  a  saw-mill  on  the  ground  of  fraud  practiced  by 

the  execution  creditor,  and   for  the  rent  of  the 

mill  while  it  was  in  his  nossession.  it  is  admisst- 

V.12S.E.— 73 


ble  to  show  what  rent  defendant  oBtalned  for  the 
mill.— McCauley  v.  Murphy,  (Ga.)  12  8.  B.  655. 

10.  Where  a  saw-mill  is  fraudulently  pur- 
chased at  execution  sale  by  the  execution  cred- 
itor, who  induces  others  not  to  bid,  the  debtor 
can,  in  an  action  to  rescind  the  sale,  recover 
rent  for  Its  use  while  it  is  in  the  creditor's  pos- 
session.—McCauley  V.  Murphy,  (Ga.)  12  8.  E.  6SS. 

11.  Where,  in  an  action  against  an  execution 
creditor  for  fraudulently  preventing  others  from 
bidding,  plaintiff,  the  execution  debtor,  prays  that 
the  creditor  be  compelled  to  account  for  the  value 
of  the  property  purchased  by  him,  and  defendant 
demurs,  on  the  ground  that  plaintiff's  only  reme- 
dy is  rescission,  whereupon  plaiotitf  amends  and 
prays  for  that  relief,  and  on  trial  gets  a  verdict, 
which  is  set  aside,  aefeudant  canuot  then  demur 
to  the  amended  petition,  on  the  ground  that  the 
relief  therein  sought  is  Inconsistent  with  that 
prayed  in  the  original  petition,  by  which  plaintiH 
must  )>e  held  to  have  elected  to  afOrm  the  sale. — 
MoCauley  v.  Murphy,  (Qa.)  12  8.  E.  666. 

Bights  of  purchaser. 

12.  The  land  having  been  bid  in  by  the  plain- 
tiff in  execution,  the  sale  vests  in  him  the  legal 
title,  and  he  can  recover,  in  an  action  to  be  let 
into  possession  in  which  defendant  has  filed  a 
general  denial  only. — Benners  v.  Rliinetiart,  ITU. 
C.)  18  S.  E.  466. 

15.  An  execution  having  issued  during  the  life 
of  a  judgment  debtor,  a  sale  thereunder,  after  his 
death,  vests  in  the  purchaser  a  valid  title.— Ben- 
ners V.  Rhinehart,  (N.  C.)  12  S.  £.  456. 

Belief  against. 

14.  Defendant,  in  an  execation  issued  out  of  a 
magistrate's  court,  filed  his  affidavit  of  illegality, 
setting  up  his  non-residence  in  the  county,  and 
the  faci  that  he  was  never  served  in  the  suit, 
nor  appeared  therein.  Held  that,  on  the  non-ap- 
pearance of  defendant  on  the  trial  of  illegality, 
It  was  the  magistrate's  duty  to  dismiss  the  pro- 
ceedings, instead  of  trying  the  same  ex  parte. — 
Wade  V.  Wisenant,  (Ga.)  12  B.  B.  646. 

Supplementary  proceedings. 

16.  In  supplementary  proceedings,  the  court 
found  tliat  money  in  the  hands  of  a  witness  be- 
longed to  the  judgment  debtor  and  ordered  it 
paid  into  court  A  third  person  claimed  the 
money,  and  the  court  appointed  a  receiver  of  the 
debtor's  property,  by  whom  an  action  to  recover 
the  money  was  brought  against  the  judgment 
debtor,  the  claimant  and  others,  who  asserted 
title  to  the  money.  The  jury  found  that  it  he- 
longed  to  the  Judgment  debtor,  and  judgment 
was  entered  for  the  receiver.  Meanwhile  the 
money  had  remained  in  possession  of  the  court. 
Held  that,  as  all  the  redress  sought  could  have 
been  obtained  in  the  original  action  pending 
when  the  second  was  brought,  the  judgment  will 
be  reversed,  and  the  action  dismissed. — Wilson 
V.  Chichester,  (N.  C.)  12  8.  B.  189. 

16.  Though  an  action  in  the  nature  of  a  judg- 
ment creditors'  bill  is  pending,  it  is  error  to  dis- 
miss proceedings  supplementary  to  execution  In- 
stituted in  behalf  of  another  creditor  against  the 
same  debtor.— 'Monroe  v.  Lewald,  (N.  C.)  12  8.  K 
287. 

EXBCT7T0BS  AND  ADMINIS- 
TRATOBS. 

See,  also.  Descent  at\d  Distribution;  Wills. 

Appointment. 

1.  Where  the  clerk  of  the  county  court,  during 
the  recess  of  the  regular  sessions  of  such  court, 
appoints  an  administrator,  as  be  is  authorized  to 
do  by  Code  W.  Va.  1887,  c.  118,  H  1-8,  tolling  from 
him  the  necessary  bond,  the  powers  of  such  admin- 
istrator are  not  inchoate,  needing  confirmation  by 
the  court  before  he  can  act;  but  he  becomes  at 
once  the  administrator  as  of  right  and  in  fact  for 
the  time  being,  who  may  and  should  at  once  pro- 
ceed to  discharge  the  duties  of  his  offloe.  LrCAS, 
P.,  and  Brannox,  J.,  dissenting. — Raybum  v.  Ray- 
burn,  (W.  Va.)  12  S.  E.  498. 
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3.  If  his  appointment  la  not  confirmed,  yet.  It 
'valid  in  the  beginning,  tlie  order  ot  appointment 
made  by  the  clerk  should  not  be  »et  aside  and  an- 
nalled,  but  the  court  should  revoke  his  letters  of 
administration,  or  order  that  his  powers  cease. 
IjUcas,  p.,  and  Bbaknon,  J.^issentUig.— Bsyburn 
V.  Raybum,  (W.  Va.)  18  8.  E.  198. 

Bonds. 

3.  Code  W.  Va.  1887,  c.  85,  i  88,  provides  that, 
^where  an  execution  on  a  judgment  or  decree 
against  apersonsi  representative  is  returned  with- 
out t>eing  satisfied,  there  may  be  forth  with  brought 
and  prosecuted  an  act'on  against  the  obligor  in 
any  bond  given  by  such  personal  representative 
for  the  faithful  discharge  of  his  duties. "  Held, 
that  proof  of  the  issue  of  the  execution,  and  of  its 
return  unsatisfied,  is  essential  to  a  recovery  on 
the  bond.— Bute  v.  Hudldns,  (W.  Va.)  13  S.  E. 
405. 

Powers  and  duties. 

4.  An  executrix  who  while  sole  enters  into 
an  agreement  to  lease  land  belonging  to  the  es- 
tate is  competent  to  aclcnowledge  the  lease  for 
registration  after  her  marriue.  without  lieing 
privily  examined,  as  directed  by  Code  N.  C.  | 
1346,  subsec.  6,  in  cases  where  the  acknowledgment 
ot  any  instrument  concerning  the  interest  of  a 
married  woman  is  taken,  for  such  lease  does  not 
convey  any  interest  of  hers. — Darden  v.  Neuse  & 
T.  R.  Steam-Boat  Co.,  (».  C.)  12  8.  E.  46. 

6.  Where  an  executor  designated  in  the  will 
renounces  his  right  to  act,  administrators  with 
the  will  annexed,  duly  appointed,  possess,  and 
may  exercise,  all  the  powers  conferred  in  the 
will,  under  Rev.  Code  N.  C.  c.  46,  S  40.— Saun- 
ders V.  Saunders,  (N.  C.)  13  8.  E.  809. 

Claims  against  estate. 

6.  Where  medical  services  rendered  to  a  wo- 
man's children  are  recognized  by  her  as  consti- 
tuting a  liability  against  her,  her  husband  and 
executor  may,  after  her  death,  pay  such  bills 
out  of  her  estate.— Baker  r.  Baker,  (Va.)  13  B. 
E.  846. 

7.  Code  N.  C.  §  1438,  provides  that  the  Wfo- 
ceedings  of  the  referees  to  whom  claims  agunst 
a  decedent's  estate  are  referred  by  agreement 
dhall  be  the  same  as  if  the  reference  had  been 
ordered  in  an  action,  and  that  their  award  "shall 
t)e  a  lawful  voucher"  to  the  administrator.  Code, 
iS  423,  provides  that  the  report  of  referees  in  a 
reference  ordered  by  the  court  "shall  stand  as 
the  decision  of  the  court. "  Held,  that  an  award 
in  a  reference  by  agreement  was  conclusive  as  to 
the  debt  agsdnst  the  intestate's  estate,  unless  im- 
peached for  fraud  or  collusion.— Lassiter  v.  Up- 
church,  QX.  C.)  13  H.  B.  08. 

Settlement  and  aooounting. 

8.  Wliere  the  collection*!  nearly  98,000  due 
to  an  estate  involves  the  prosecution  of  several 
«quity  suits,  which  are  hotly  contested  tor  a  num- 
ber of  years,  a  contract  by  the  executor  of  the 
«state  to  pay  the  lasers  conducting  such  suits 
a  contingent  fee  of  half  the  amount  collected  is  a 
reasonable  one.— Baker  v.  Baker,  (Va.)  13  S.  E. 
S46. 

9.  Under  a  creditors'  bin  against  an  admin- 
istrator, a  commissioner  was  appointed  who 
took  an  acoount  of  the«ums  collected  by  the  ad- 
ministrator, and  made  a  report  thereof,  which 
'was  confirmed  by  the  court.  The  distributees  of 
the  estate  were  not  made  parties  to  the  bill,  and 
subsequently  their  representative  filed  a  bill 
against  the  administrator  and  his  sureties  tor  an 
accounting.  Held,  that  the  commissioner  ap- 
pointed in  this  proceeding  was  not  precluded,  by 
the  confirmation  ot  the  former  report,  from  show- 
ing that  certain  sums  had  been  collected  prior  to 
the  former  investigation,  which  were  not  includ- 
ed in  the  report  thereof.— Hurt  y.  West's  Adm'r, 
<Va.)  18  8.  E.  141. 

10.  Code  N.  C.  i  1510,  provides  that  actions  for 
legacies  and  distributive  shores  of  an  estate  may 
be  brought  in  the  superior  court  after  the  lapse 
of  two  years  from  the  qualification  of  the  admin- 
t«trator    unless  the  administratxir  shall  sooner 


file  his  final  account  Section  1518  gives  the 
court  the  power  to  order  final  or  partial  dlstriba- 
tion  within  the  two  years,  when  there  shall  be  no 
necessity  for  retaining  the  fund.  Held,  that  a 
complaint  in  an  action  to  compel  final  distriba- 
tion  need  not  allege  that  two  years  had  elapsed 
after  the  qualification  of  the  administrator,  and 
before  the  action  was  begnn,  because  the  admin- 
istrator might  consent  to  account  fully  or  partial- 
ly before  such  lapse  of  time:  and,  if  there  ex- 
isted  valid  reasons  why  he  should  not,  be  shoiald 
set  them  up  as  a  defense.— Allen  v.  Boystar,  (N. 
C.)  13  S.  E.  181. 

11.  Code  N.  0.  S  18W,  which  makes  it  the  dn^ 
of  the  clerk  of  the  superior  court  to  aodit  an  ad- 
ministrator's account,  and  to  indorse  his  approv- 
al thereon  if  it  be  found  satisfactory,  is  soostam- 
tially  complied  with  by  an  examination  of  the 
account  by  thedeput^olerkin  the  clerk's  presence, 
and  by  his  direction,  and  the  indorsement  of  the 
clerk's  approval  thereon,  though  the  clerk  may  not 
have  scrutinized  the  several  items  of  the  account 
and  the  vouchers  as  thoroughly  as  he  should  hav« 
done.— Allen  v.  Royster,  (H.  C.)  13  8.  E.  134. 

13.  Where  there  is  evidence  that  the  admin- 
istrator bought  property  belonging  to  the  estate 
at  less  than  its  reasonable  value,  and  that  he 
failed  to  account  for  rents  received  by  him,  the 
Jury  should  be  instructed  that,  if  they  found  this 
to  be  the  fact,  the  administrator  was  not  entitled 
to  counsel  fees  for  defending  the  action  to  com- 
pel final  distribution,  nor  to  commissions  on  such 
sums  of  money  as  he  ought  justly  to  have  aoooont- 
ed  for,  but  did  not— Allen  v.  Royster,  (N.  C.)  13 
8.  E.  184. 

Liabilities. 

18.  An  executor  under  a  will  held  certain  funds 
as  trustee  for  plaintiffs,  and  he  filed  a  final  acconnt 
showing  a  balance  in  his  hands  due  the  estate,  but 
made  no  reterenoe  to  the  trust  fund.  Hetd.  that 
his  administrator,  not  finding  any  fund  designated 
as  a  "trust  fund, "  and  not  having  reoogniaed  the 
trust,  or  set  apart  any  partioulu  assets  to  meet 
its  requirements,  was  not  a  trustee  of  an  unoloaed 
trust,  and  that  plaintiffs  were  as  to  such  adminis- 
trator creditors  only.— Bobbitt  t.  Jonea,  (N.  C.)  13 
8.  E.  267. 

14.  Where  a  man  who  is  executor  of  his  de- 
oeasod  wife  remains  in  possession  of  her  land 
after  her  death,  the  statute  of  limitationa  will  bar 
her  devisees  from  recovering  from  him  for  the 
use  of  land  for  the  period  ending  five  years  before 
suit,  since  his  liability  for  such  use  is  a  personal 
one,  and  not  as  executor. — Baker  v.  Baker,  (Va.) 
13  8.  B.  840. 

16.  An  administrator  d.  b.  n.,  appointed  afler 
the  death  of  a  former  administrator,  Is  liable  only 
for  the  money  actually  coming  to  his  hands  from 
sales  of  personal  property  made  by  the  former 
administrator,  and  not  for  failure  to  collect  notes 
talran  by  the  former  administrator,  thongb  he  re- 
ceived and  treated  them  as  assets  of  the  estate  by 
suing  on  them,  and  otherwise. — Boper  t.  Burton, 
(S.  C.)  13  8.  E.  834. 

16.  Where  an  administrator,  though  acting  in 
good  faith,  disposes  of  stock  at  an  inconsiderable 
amount,  which  with  due  diligence  conld  have 
been  collected  in  full,  he  will  be  liable  to  the 
beneficiary  for  its  value.— Tay loo  r.  Tayloe,  (S. 
O.)  13  8.  E.  886. 

17.  A  debt  contracted  by  aa  execntor  for  the 
benefit  of  his  estate  is  his  personal  debt;  and 
on  the  executor's  insolvency  tne  creditor  cannot 
subject  to  his  claim  the  assets  ot  the  estate  in  the 
liacds  of  the  legatees,  unless  he  can  show  that 
the  estate  is  indebted  to  the  executor;  and  hence, 
on  the  creditor's  death,  a  delay  by  his  adminis- 
trator in  bringing  an  action  against  the  legatees 
until  after  the  statute  of  limitaticms  haa  ma  is 
harmless,  and  does  not  render  him  personally 
liable  for  the  debt— Hudgena  v.  Sullivan,  (8.  C.) 
13  8.  E.  984;  Ex  parte  Ohappell,  Id. 

18.  Where  plaintiff,  in  an  action  tried  be- 
fore a  referee,  dies  shortly  after  a  report  in  his 
favor,  the  failure  of  plaintiff's  administrator  to 
bring  the  case  to  a  hearing  for  five  years  after 
the  report  was  filed  is  not  such  negligenoe  •■  wiU 
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render  him  iwrsoDally  liable  for  the  debt,  in  the 
absence  of  evideooe  showing  that  the  delay  was 
caused  by  the  laches  of  the  administrator  or  his 
attorney.— Hudgens  v.  Sullivan,  (8.  C.)  12  B.  B. 
934;  Ex  parte  Chappell,  Id. 

19.  An  administrator  is  not  liable  for  Interest 
on  money  which  he  did  not  use,  and  could  not 
distribute,  because  all  the  next  of  kin  were  not 
ascertained.— Roper  v.  Burton,  (N.  C.)  12  B.  B. 
884. 

30.  The  slaves  of  deceased  were  not  needed  In 
the  administration  to  pay  debts,  and,  on  petition 
of  the  widow,  one-half  of  them  were  set  apart  to 
her,  and  the  others  to  the  distributees,  rtie  lat- 
ter were  hired  out  for  two  years  by  the  adminis- 
trator for  the  distributees.  Thereafter  some  of 
the  next  of  kin  filed  a  bill  for  the  sale  of  the  half 
of  the  slaves  allotted  to  the  distributees,  and  for 
partition  of  the  proceeds,  and  the  administrator 
was  appointed  to  make  the  sale  for  the  distrlb- 
atees.  Held  sufficient  evidence  to  support  a  find- 
ing that  the  sale  was  not  made  by  him  as  admin- 
istrator, but  as  commissioner,  and  hence  his 
sureties  were  not  liable  for  his  failure  to  account 
for  the  proceeds,  though  he  took  notes  of  the  pur- 
chasers to  himself,  as  administrator. — ^Boper  T. 
Burton,  (N.  C.)  12  8.  E.  884. 

81.  A  testator  left  his  entire  estate  to  his 
widow,  subject  to  his  debts,  and  made  her  ex- 
ecntrix.  The  estate  consisted  in  part  of  slaves, 
which  she  kept  She  married  again,  and  her  sec- 
ond husband  qualified  as  administrator  with  the 
will  annexed,  but  did  not  sell  the  slaves  to  pay 
the  debts  of  the  estate.  The  slaves  were  freed  by 
the  war,  and  the  wife's  devisees  after  her  death 
attempted  to  charge  her  second  husband  with 
their  value.  Held,  that  he  was  not  liable  there- 
for, since  the  devisees  were  estopped  by  the 
oondaot  of  their  testatrix  from  asserting  that  he 
violated  his  duty  as  administrator  in  not  selling 
the  slaves.— Baker  v.  Baker,  (Va.)  12  B.  E.  SM. 

Allowance  to  minor  ohlldren. 

sa.  Code  Qa.  {  2671,  provides  that  infant  dis- 
tributees of  an  intestate  estate  shall  have  set  apart 
to  them  a  year's  support.  When  this  provision  was 
adopted,  the  estate  of  a  married  woman  descended 
to  her  husband.  Code  (itL  j!J  1701,  9484.  provide 
that  the  estate  of  a  married  woman  shall  descend 
to  her  husband  and  children.  Held  that,  on  the 
death  of  a  feme  covert,  her  infant  cbUdren  were 
not  entitled  to  the  year's  support. — Daniel  t. 
Fhelpa,  (Qa.)  12  B.  E.  5»4. 

Widow's  allowance. 

23.  Code  N.  C.  1888,  i  2118,  provides  that  "if  any 
married  woman  shall  commit  adultery,  and  shall 
not  be  living  with  her  husband  at  his  death,  she 
shall  thereby  lose  all  right  to  a  year's  provision. " 
Held,  that  this  section  ai>pUes  to  a  wife  whose  hus- 
band died  in  1887,  and  wbo  bad  not  lived  with  him 
since  her  adultery,  though  that  was  committed  in 
1868.— Leonard  v.  Leonard.  (N.  C.)  12  B.  B.  00. 

Bale  under  order  of  ooort. 

24.  An  administrator  has  no  right  to  purchase 
at  his  own  sale,  even  in  good  faith;  and  a  bene- 
ficiary, not  having  ratified  it.  may  avoid  it. — ^Tay- 
loe  V.  Tayloe,  (S.  0.)  12  8.  E.  836. 

25.  Dne  administration  of  devised  real^  by 
the  executrix  under  an  order  of  the  court  of  or- 
dinary to  pay  debts  of  the  estate  cuts  off  a  mort- 
gage made  by  one  of  the  devisees  upon  his  undi- 
vided interest  in  such  realty. — Hyers  v.  Pierce, 
(Oa.)  12  8.  E.  978. 

20.  In  ejectment  by  the  heirs  of  a  deceased 
owner,  an  equitable  plea  set  up  that  the  land  was 
sold  to  raise  a  year's  support  for  the  widow  and 
minor  children;  that  the  purchaser  resold  to  tbe 
wiuow,  and  sue  in  turn  to  itie  defendant,  who  pur- 
chased without  notice  of  any  irregularity;  and 
that  tho  money  paid  by  him  was  used  by  the  widow 
and  minor  children  for  their  support.  Held  that, 
if  the  year's  support  was  properly  set  apart,  or  if 
the  amount  paid  by  the  defendant  was  a  fair  and 
reasonable  amount  to  be  allowed  for  a  gear's  sup- 
port, and  the  land  was  sold  at  a  fair  price,  and  the 
money  used  by  the  widow  and  minor  children  for 
their  support,  then  the  defendant  would  have  an 


'  equity  anperlbr  to  the  legal  title  of  the  minor  chil- 
dren ;  but  that,  if  the  wiaow  and  only  a  part  of  the 
minor  ohlldren  used  the  money,  then  the  legal  tiUe 
of  the  other  minor  children  would  be  superior  to 
thedefendant'aeqoity.— Milner  V.  Vandlvere,  (Qa.) 
iaaE.879, 

27.  Under  a  decree  ordering  the  sale  of  lands 
to  pay  debts,  it  is  the  duty  of  the  master  to  set 
off  the  homestead  to  the  widow  and  Infant  chil- 
dren on  application  therefor;  Gen.  St  8.  C.  | 
1994,  providing  that  "the  sheriff  or  other  officer" 
shall,  before  selling  nnder  "any  mesne  or  final 
process, "  proceed  to  lay  off  the  homestead,  as 
therein  provided.  UcIveb,  J.,  dissenting.— Mo- 
Master  V.  Arthur,  (8.  C.)  12  8.  B.  808. 

98.  The  master  having  announced  at  the  sale, 
when  notice  was  given  of  the  claim  of  a  home- 
stead, that  the  lands  would  be  sold  subleot  to  the 
claim,  which  was  not  stated  in  tiie  order  of  sale, 
he  thereby  attached  an  unauthorized  condition  to 
the  sale,  which  avoided  it,  and  the  purchaser  is 
not  bound  to  pay  his  bid.  McIveb,  J.,  dissent- 
ing.—McMaster  V.  Arthur,  (8.  C.)  12  8.  B.  806. 

29.  In  a  petition  by  a  judgment  creditor  to 
have  his  debt  paid  out  of  the  assets  in  the  hands  of 
the  administrator,  and,  if  they  are  insufficient,  to 
set  aside  as  fraudulent  a  deed  made  by  the  de- 
cedent, and  to  have  the  lands  sold  to  pay  debts, 
he  must  allege  that  the  personal  prop^rtv  has 
been  exhausted  without  discharging  the  debts  of 
the  estate,  or  that  it  is  iosuffiolent  to  pay  them, 
though  Code  N.  C.  S  1448,  provides  that  a  cred- 
itor can  compel  a  personal  repreeentative  to  ao- 
oount  and  pay  the  creditors  what  may  be  due  to 
each  of  them.— Clement  v.  Cozart,  (N.  C.)  12  B. 
E.  254;  Id.  267. 

SO.  A  sale  of  a.  decedent's  land  for  more  than 
sufficient  to  pay  all  his  debts  should  not  be  set 
aside,  after  it  has  been  absolutely  confirmed,  on 
the  petition  of  a  creditor  who  does  not  allege  or 
show  that  he  was  prejudiced  thereby,  simply  be- 
cause such  creditor  had  no  notice  of  the  confir- 
mation of  the  sale.— Patterson  v.  Eakin.  (Va.)  12 
S.  E.  144.  I  V       / 

81.  The  purchaser  at  a  foreclosure  sale  of  a 
vendor's  lien  on  land  owned  by  a  testator  also 
took  an  assignment  of  the  debt  secured  by  the 
lien,  as  well  as  of  an  unsecured  debt  against  tes- 
tator's estate.  Afterwards  testator's  adult  dev- 
isees instituted  a  pmceeding  against  the  minor 
devisees  for  a  sale  of  testator's  other  land,  not 
subject  to  the  vendor's  lien,  praying  that  the  pro- 
ceeds of  the  sale  be  distributed  after  the  payment 
of  testator's  debts.  The  land  was  ordered  sold, 
and  this  proceeding  was  then  consolidated  with 
the  vendor's  Hen  suit  Held,  that  the  purchaser 
at  the  foreclosure  of  the  vendor's  lien  was  enti- 
tled to  notice  of  the  confirmation  of  the  sale  or- 
dered in  the  proceedings  between  the  devisees,  as 
he  was  an  adverse  party  to  the  purchaser  at  such 
sale,  within  the  meaning  of  Code  Va.  g  S42H, 
which  empowers  the  circuit  judge,  on  notice  to 
the  "adverse  part?"  or  his  counsel,  to  confirm  a 
sale  of  land  made  under  a  decree  in  a  chancery 
cause.— Patterson  v.  Eakin,  (Va.)  12  8.  E.  144. 

82.  A  written  agreement  by  an  administrator, 
and  one  who  has  a  claim  against  his  intestate's 
estate,  to  refer  such  claim,  and  the  award  there- 
on, made  under  Code  N.  C.  i  1426,  which  author- 
izes such  a  reference,  and  provides  that  the 
agreement  to  refer  and  the  award  shall  be  filed 
In  the  office  where  the  letters  of  administration 
were  granted,  is  admissible  to  prove  the  intes- 
tate's indebtedness,  in  a  proceeding  by  the  ad- 
ministrator to  sell  land  to  pay  debts.— Lassiter  v. 
0pehurch,  (N.  C.)  12  8.  E.  68. 

83.  In  an  action  by  an  administrator  to  have 
a  tract  of  land  sold  to  pay  debts,  it  appeared  that 
the  land  was  allotted  to  plalntilf's  intestate  as  a 
homestead  when  he  was  unmarried,  and  without 
children;  that  he  conveyed  it  to  another  by  ab- 
solute deed  as  security  for  a  debt,  and  afterwards 
married.  On  payment  of  the  debt,  the  grantee 
conveyed  to  the  wife  of  plaintiff's  intestate  at  his 
request.  There  was  no  allegation  that  the  deed 
to  the  wife  was  in  fraud  of  creditors.  Held,  that 
the  administrator  could  not  have  the  land  sold  to 
pay  debts;  his  intestate  having  no  interest  in 
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the  land  at  his  death.— Egerton  r.  Jones,  (N.  C.) 
1-2  H.  E.  4M. 

Actions. 

34.  Rev.  Code  N.  C.  o.  06,  §  12,  requiring  adminis- 
trators to  take  refunding  bonds  In  order  to  avail 
themselves  of  the  limitation  of  two  years,  was  re- 
pealed bv  Acta  1888-69,  o.  118,  which  took  affect 
July  1,  Itiea.  Act  March  1, 1870,  provided  that  this 
repealing  act  should  apply  only  to  estates  whereof 
originid  administration  had  been  granted  aft«r 
July  1,  1889,  but  further  provided  that  where  the 
letters  were  granted  before  that  date,  and  the  es- 
tate had  bona  flde  been  administered  under  the 
act  of  1868-61),  the  administrator  should  not  be 
deemed  guilty  of  a  deomtavtt.  Beld,  that  such 
an  administrator  who  filed  his  final  account  Au- 
gust 1,  1869,  is  within  the  protection  of  the  act  of 
1870,  and,  where  creditors  do  not  bring  their  action 
against  him  until  1889,  their  claim  is  barred  though 
he  took  no  refunding  bonds.— Bobbltt  v.  Jones,  (N. 
C.)  12  S.  E.  267. 

85.  In  an  action  walnst  administrators,  there 
is  no  error  in  admitting  in  evidence  a  letter  from 
one  of  them  to  plaintiff's  attorney,  In  replv  to  a 
letter  in  regard  to  tbe  claim,  stating  that  probably 
something  was  due  plaintiff,  but  they  could  not  pay 
anything  until  there  was  a  settlement.  HcIvbr, 
J.,  dissenting.— Foggeth  v.  Gaffney,  (8.  C.)  18  8. 
B.  260. 

Exemplary  Damages. 

See  Damages,  1,  2. 

Exemptions. 

Of  pension  money,  see  Pension*. 


Express  Trusts. 


See  Trusts,  1-8. 

EXTOBTION. 

Indictment. 

1.  An  indictment  for  extortion  which  falls  to 
charge  that  the  money  was  taken  "under  color  of 
office"  is  insuffloleut.— State  y.  Fritchard,  (N.  C.) 

12  8.  E.  60. 

lostruotlons. 

3.  On  the  trial  of  an  officer  for  extortion  in 
taking  fees  it  Is  necessary  to  prove  that  the  fees 
were  taken  with  a  corrupt  Intent,  and  a  charge 
which  withdraws  the  consideration  of  that  qnes- 
tion  frnm  the  jury  Is  erroneous.— Htate  7.  Pritch- 
ard,  (N.  C.)  12  8.  E.  50. 

8.  On  the  trial  of  an  officer  for  a  corrupt  vio- 
lation of  his  oath  of  office,  under  Code  N.  C.  i 
1090,  by  wrongfully  taking  fees,  It  is  necessary 
to  prove  a  corruot  Intent,  and  It  Is  error  to  with- 
draw the  consideration  of  that  question  from  the 
jury.— State  v.  Pritchard,  (N.  C.)  12  8.  E.  50. 


FACTOBS  AND  BROKEBS. 

Bights  of  broker's  creditors. 

Qoods  having  been  consigned  to  a  mer- 
chant for  sale  on  account  of  the  consignor,  with 
a  right  to  purchase  on  his  own  account  at  a  fixed 
price,  the  goods  are  not  subject  to  execution  on 
a  pre-existing  debt  of  tbe  merchant's. — Fowell  t. 
Brunner,  (Oa.)  12  B.  K.  744. 

FALSE  IMPBISONMEin?. 

When  lies. 

False  imprisonment  will  not  lie  for  an  ar- 
rest legally  made  on  a  warrant  which  is  regular, 
and  was  properly  sued  out. — Joiner  r.  Ocean  S. 
S.  Co.,  (Oa.)  12  S.  E.  861. 


FALSE  FBBTEirSES. 

See,  also,  JVaudutent  Coniwvanoet. 

Indictment. 

1.  Code  M.  C.  t  1025,  providing  for  fbe  pun- 
ishment of  any  one  who  by  false  pretense  obtain* 
from  another  any  money  or  property  "wiUt  in- 
tent to  cheat  or  defraud  any  person  of  tbe  same, " 
provides  also  that  it  is  sulBcient  to  allege  in  tbe 
indictment  "that  the  party  accused  did  the  act 
with  intent  to  defraud,  without  alleging  an  intent 
to  defraud  any  particular  person. "  Held,  that 
an  indictment  which  charges  defendant  wiib  ob- 
taining by  false  pretenses  the  property  of  a  per- 
son named  "with  intent  to  cheat  and  defraud,  to 
the  great  damage"  of  such  person,  is  sufficient. — 
State  V.  Burke,  (N.  0.)  12  8.  E.  1000. 

3.  Whera  an  indictment  charaed  defendant 
with  falsely  representing  a  certain  male  to  be 
sound  and  gentle,  "whereas  in  truth  and  fact 
male  was  not,  "etc.,  the  omission  of  tbe  vrord 
"said"  before  the  word  "mule"  was  not  matoriaU 
—State  V.  Burke,  (N.  C.)  19  a  E.  lOOa 

Evidenoe. 

On  an  indictment  for  swindling:  under 
Code  Ga.  t  45S7,  where  it  is  shown  that  defend- 
ant induced  prosecutor  to  sell  him  goods  by  rep- 
resenting that  he  was  the  owner  of  tlie  plantation 
on  which  he  lived,  which  representation  was. 
false,  it  Is  proper  to  exclude  evidence  on  the  part 
of  defendant  that  he  did,  in  fact,  own  oUier  prop- 
erty which  was  of  less  value.— -Culver  t.  State. 
(Ga.)  13  8.  E.  746. 

Fellow-Servant. 

Negligence  of,  see  Master  and  Servant,  SO-SB. 

FEBBT. 

Establishment. 

On  an  application  to  the  connty  oonrt  to  «•- 
tablish  a  ferry  near  one  which  is  already  in  opera- 
tion, an  important  question  to  be  determined  bv  the 
county  oourt  before  establishing  such  new  ferry 
Is  as  to  whether  the  travel  and  bosiness  across 
the  stream  would  support  two  ferries,  and  as  this 
Is  a  question  of  fact,  the  appellate  oourt  must  have 
all  the  facta  before  it  that  wbre  before  the  oourt  be- 
low before  it  can  properly  pass  upon  the  correot- 
ness  of  the  judgment  compliained  of,  and  it  mnst 
appear,  expressly  or  by  Implication,  from  tbe  bill 
of  exceptions  that  it  contains  all  the  facts. — Will- 
iamson V  Hays,  (W.  Va.)  13  8.  B.  1093. 

FIXTUBES. 

Affixed  by  tenant  for  life. 

Machinery  attached  to  the  realty  by  a  ten- 
ant by  the  curtesy  after  his  term  be^ns,  fOr  the 
purpose  Of  milling  com  and  ginning  cotton  for 
the  neighborhood,  as  well  as  himself,  belonfo, 
on  his  death,  to  his  executor  as  against  the  re- 
malnder-man.— Overman  ▼.  Basser,  (N.  C.)  13  S. 
E.  64. 

FOBOIBLE  EXTB7  AND  DE- 
TAINEB. 
When  lies. 

1.  An  agent  shown  to  have  acted  as  each  for 
many  years  In  renting  and  managing  the  land  for 
the  owner,  his  mother,  can  recover  its  posstssion 
from  trespassers  In  a  summary  action  brought  un- 
der 18  Bt.  8.  C.  p.  556,  providing  an  "expedi- 
tious mode  of  ejecting  trespassers"  against  per- 
sons who  took  possession  of  the  land  after  plain- 
tiff's tenant  moved  out.— Bradley  r.  BelL  (S.  C.) 
12  8.  E.  1071. 

Pleading..  * 

3.  In  an  action  of  forcible  entryand  detainer, 
it  is  sufficient  for  the  affidavit  and  warrant  to 
state  that,  defendants.furciblv  entered  and  ter^i. 
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'bly  detained  the  premliieB.  wlthoot  setting  out 
the  nature  of  the  force  aaed.— McAlpin  ▼.  Pnise, 
(Oa.)  12  8.  B.  412. 

Oiminal  UsbUlty. 

8.  One  who  forcibly  enters  a  house  legally  in 
the  possession  of  another  acts  unlawfully,  even 
though  he  have  a  better  title  thereto;  and  if  In 
so  doing  he  brealc  and  deface  the  door,  he  ia  pun- 
ishable under  Code  N.  C.  g  10e2,  maldng  it  a  mis- 
demeanor to  unlawfully  and  willfully  "deface, 
damage,  or  injure  any  house,"  eta — State  v. 
HoweL,  (N.  C.)  12  B.  B.  560. 

ForeclosTire. 

Sec  Mortgaties,  17-84. 

Former  Jeopardy. 

See  Criminal  Xmw,  2, 8. 

Fraud. 

* 

See  False  Pretenset;  fVitudtiient  Canveyanees. 

FRATTDS,  BTATX7TE  OF. 

CromlBe  to  answer  for  debt  of  another. 

1.  In  an  action  for  money  deposited  by  plain- 
tiff in  defendant  bank,  wheredefendantadmitflthe 
tieposit,  but  alleges  that  it  had  paid  out  certain  of 
the  money  at  plaintiff's  request  and  for  his  bene- 
fit, on  checks  drawn  by  8.,  which  plaintiff 
denies,  an  instruction  that  if  defendant,  in  mak- 
ing the  advancements  on  8.  's  checks,  relied  on  B. , 
and  not  solely  on  plaintiff's  promise,  plaintiff  would 
not  be  liable,  which  is  modified  by  adding  that,  if 
defendant  trusted  to  plaintiff  together  with  B., 
plaintifl  would  be  liable,  is  not  misleading  or 
erroneous  where  there  is  evidence  tn  sustain  it; 
as,  if  plaintiff  simply  undertook  to  pay  B.  's  debt 
his  promise,  not  being  in  writing,  would  be  void 
under  the  statute  of  frauds.— Home  v.  People's 
Bank,  (N.  C.)  12  &  E.  840. 

Agreements  not  to  be  performed  in  a 
year. 

2.  A  verbal  contract,  made  in  August,  for 
one  year's  service,  to  commence  in  the  follo^ng 
October,  is  not  to  be  performed  within  a  year, 
within  the  meaning  of  the  statute  of  frauds,  re- 
quiring all  contracts  not  to  be  performed  within 
a  year  to  be  in  writing.— Lee's  Adm'r  v.  Hill, 
(Va.)  12  B.  B.  lOSa. 

Agreements  in  consideration   of  mar- 
riage. 

3.  Under  Code  Va.  1873,  c.  140,  i  1,  providing 
that  "any  agreement  made  upon  the  consideration 
ot  marriage"  Is  invalid  onless  the  same  be  in 
writing,  a  parol  antenuptial  agreement  thatcertain 
property  shall  go  to  the  survivor  is  void,  in  the  ab- 
sence of  fraud  or  any  agreement  to  reduce  the  set- 
tlement to  writing;  the  subsequent  marriage  not 
being  such  part  performance  as  to  take  the  case 
out  of  the  statute.— Hannon  v.  Honnihan,  (Va.)  12 
8.  E.  157. 

SuflBoienoy  of  memorandum. 

4.  Tbe  memorandum  made  and  signed  by  a 
real-estate  broker  to  authenticate  a  contract  for 
the  sale  of  land  is  insufficient  to  support  an  action, 
tliough  it  states  the  price  (cash)  where  it  refers 
to  additional  terms  agreed  on  lielween  the  con- 
tracting parties,  these  terms  not  being  evidenced 
by  writing,  but  left  in  paroL— Lester  v.  Heidt, 
(Qa)  12  8.  B.  214. 

Pleading. 

a.  Wbere  a  bill  tn  chancery  does  not  rest  the 
claim  for  relief  exclusively  on  the  contract  set  out 
therein,  but  alleges  that  it  was  supplemented  by 
transactions  wherely  the  effect  of  the  statute  of 
frauds  was  avoided,  a  plea  of  the  statute  of  frauds 
that  fails  to  negative  such  transactions  is  insuf- 
ficient, and  should  be  overruled.— Barrett  v.  Mc- 
AlUster,  (W.  Va.)  12  S.  E.  1100. 


5.  n'here  plaintiff  declares  under  a  verbal 
contract,  void  under  the  statute  of  frauds,  and 
defendant  either  denies  that  he  made  theoontraot 
or  sets  up  another  and  different  agreement,  or 
admits  the  oral  agreement,  and  pleads  specially 
the  statute,  testimony  offra-ed  to  prove  the  parol 
contract  is  incompetent— Browning  v.  Berry,  (N. 
C.)  12  S.  B.  1»5. 

FBAUDCTLENT  OONVEY- 
AJSCEB. 

See,  also,  Oredltnrs'  BiU. 

What  constitutes. 

1.  A  convey anoe  of  land  by  an  insolvent 
debtor  in  trust  to  secure  certain  of  his  creditors, 
which  provides  that  the  power  of  sale  therein 
contained  shall  not  be  exercised  for  two  years, 
and  that  in  the  mean  time  the  grantor  might  live 
npon  and  receive  the  rents  and  profits  ot  the 
land  to  his  own  use  and  benefit,  and  which  re- 
serves to  him  his  real  and  personal  property  ex- 
emptions, is  presumptively  traadul<>nt  and  void. 
—Booth  V.  Car8)«rphen,  (N.  C.)  18  B.  B.  875; 
Same  v.  Urant,  Id.  i)78. 

2.  Where  part  of  an  estate  reserved  by  a 
grantor  for  his  creditors,  on  making  a  voluntary 
deed  to  his  sons,  consisted  of  debts  contracted 
during  the  Ute  civil  war,  and  henoe  subject  to  be 
scaled,  their  value  is  a  question  for  the  Jury,  and 
it  is  proper  to  refuse  to  instruct  that  they  must 
be  left  out  of  consideration,. unless  they  were  col- 
lected within  the  time  limited  by  the  general  as- 
sembly. AfHrmlng  91  N.  C.  266.— Worthy  v. 
Brady,  (N.  C.)  12  8.  B.  1084. 

8.  If  a  married  woman  relinquishes  her  con- 
tingent right  of  dower  in  land,  under  a  definite 
promise,  verbal  or  written,  made  at  or  about  the 
time  bv  her  husband,  that  other  property  shall  be 
settled  on  her  in  lieu  of  or  as  compensation  for  the 
interest  thus  relinquished,  such  settlement  will 
be  good  against  creditors  having  no  speclfio  lien, 
though  made  after  suoh  relinouishment. — Gilas- 
oock  V.  Brandon,  (W.  Va.)  18  8.  B.  1102. 

Consideration. 

4.  A  voluntary  deed  is  constructively  fraudu- 
lent as  to  existing  creditors,  although  made  in 
entire  good  faith  by  the  parties  to  it,  where  it  is 
necessary  to  resort  to  the  land  so  conveyed  for 
the  payment  of  their  debts. — Jaclmon  t.  Iiewis 
(8.  C.)  12  8.  £.  560. 

6.  Under  Rev.  Code  N.  C.  c.  60,  {  8,  declaring 
voluntary  conveyances  void  as  to  creditors,  un- 
less the  grantor  retains  property  "fully  sufBcient 
and  available  for  the  satisfaction  of  his  then 
creditors, "  an  Instruction  that  to  make  such  a 
deed  valid  the  grantor  must  have  retained  prop- 
erty "amply  sufficient  to  pay  his  existing  debts" 
is  sufficient  ABirmlng  91  N.  C.  886.— Worthy  v. 
Brady,  (N.  C.)  12  8.  B.  1034. 

6.  A  husband  and  wife  were  domiciled  in 
Ohio,  where,  in  1862.  he  reduced  to  his  own  pos- 
session, with  her  consent,  her  share  of  her  fa- 
ther's personal  estate.  Bbe  joined  him  in  convey- 
ing her  interest  in  the  real  estate,  and  he  re- 
ceived the  proceed],  also  with  her  consent.  Her 
father  had  died  domiciled  in  Ohio,  and  the  land 
was  there  situate.  In  1882,  the  husband  and  wife 
t)eing  then  domiciled  in  west  Virginia,  he  gave 
a  deed  of  tru&t  to  secure  to  her  the  amouat  ra- 
ceived  by  him,  with  interest.  Held  that,  under 
Laws  Ohio  1861,  p.  64,  the  money  received  by  the 
husband  became  his  absolute  property,  and  that 
the  deed  of  trust  was  void  as  against  creditors, 
as  a  voluntary  conveyance. — Clarke  v.  King,  (W. 
Va.)  12  8.  E.  775. 

T.  In  a  suit  by  the  creditors  ot  s  husband  to 
set  aside  a  deed  of  trust  from  him  for  the  wife's 
benefit,  the  recitals  of  consideration  in  the  deed 
are  not  competent  evidence  against  the  creditors. 
-De  Parges  v.  Ryland,  (Va.)  12  B.  B.  805. 

8.  A  deed  to  thu  gi'antor's  son,  in  considera- 
tion of  his  supporting  his  two  deaf  and  dumb 
brothers,  is  on  valuable  consideration,  and  to 
avoid  it  as  to  creditors  a  fraudulent  intent  must 
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be  shown.    Afflrmincr  91  N.  O.  865.— Wwthy  v. 
Brady,  (N.  C.)  12  B.Tb.  1084. 

What  oonatltntes — Knowledge  of  gran- 
tee. 

9.  Where  a  deed  Is  made  for  the  purpose  of 
defrauding  the  grantor's  creditors,  and  such  pur- 
pose is  known  to  and  participated  in  by  the  gran- 
tee, it  is  void,  although  the  grantor  reserved  sutB- 
cient  property  to  pay  all  of  his  debts,  and  the 
purchase  money  was  paid  by  the  grantee. — Hud- 
son V.  Jordan,  (N.  C.)  12  B.  E.  1029. 

Confidential  relations. 

10.  A  mother  and  her  son  were  ea«h  entitled  to 
half  of  a  legacy.  The  executor  under  a  power  of 
sale  contained  in  the  will  conveyed  to  her  a  lot 
of  land  for  an  expressed  money  oonsideratlon, 
which  was  about  equal  to  her  share  of  the  legacy, 
and  the  executor  testified  that  the  actual  consid- 
eration for  the  conveyance  was  her  receipt  for  that 
amount  of  the  legacy.  The  same  day  he  conveyed 
her  another  lot  "for  herself  in  trustfor  her  son. " 
The  mother  afterwards  made  a  voluntary  convey- 
ance of  the  flrat  lot  to  her  son.  Held,  that  the 
faota  do  not  raise  such  a  presumption  that  she 
bought  the  first  lot  with  trnst  funds  due  her  son 
as  to  give  him  an  equity  in  the  land  superior  to 
the  rights  of  his  mother's  creditors.— Jackson  v. 
Lewis,  (S.  C.)  12  S.  B.  500. 

11.  The  fact  that  a  mother  was  Indebted  to 
bar  son,  at  the  time  of  giving  him  a  deed  volun- 
tW7  upon  its  face,  is  not  sufficient,  in  the  ab- 
sence of  any  other  evidence,  to  show  that  it  was 
given  in  payment  of  the  debt— Jackson  v.  Lewis, 
(B.  C.)  18  B.  a.  fiflO.  • 

18.  A  wife  made  express  loans  to  her  husband 
of  several  sums  of  money  which  were  her  separate 
property,  being  her  share  of  her  father's  estate, 
who  died  before  her  marriage.  These  loans  she 
entered  at  the  tune  in  an  aocount-book  kept  by  her. 
Three  years  thereafter,  and  on  the  same  day  that 
an  Bctfon  was  brought  against  her  husband  for  as- 
sault and  battery,  he  gave  her  a  bond  for  the 
amounts  so  loaned  him,  and  executed  a  deed  of 
trust  on  all  his  real  estate  to  secure  the  same, 
with  power  of  sale  in  the  trustee.  The  husband 
was  not  at  the  time  in  failing  circumstances,  and 
the  only  debt  which  it  was  shown  that  he  owed 
besides  that  to  his  wife  was  a  small  one  seonred  by 
▼endor'slienonapartof  the  land  conveyed.  Held, 
that  the  deed  was  not  fraudulent  as  to  plaintiff  in 
the  action  for  assault,  who  afterwards  recovered 
judgment  against  the  husband. — Leonard  v.  Smith, 
(W.  Va.)  12  8.  E.  479. 

18.  A  post-nuptial  settlement,  when  the  hus- 
band lsindebte<i,  is  void,  as  against  his  creditors, 
unless  made  for  a  valuable  consideration;  and 
the  burden  of  proving  consideration  is  on  the  hus- 
band and  those  claiming  under  him.— De  Farges 
V.  Ryland,  (Va.)  12  8.  E.  806. 

Bights  of  creditors. 

14.  In  a  suit  by  creditors  to  reduce  their  debts 
to  judgment,  and  to  set  aside  a  fraudulent  assign- 
meut,  where  the  assignment  is  set  aside,  and  a 
receiver  of  the  property  appointed,  a  preferred 
creditor,  who  claimed  under  the  assignment  and 
united  with  the  trustee  in  defending  it,  is  not  en- 
titled to  prove  his  debt  and  prorate  with  the 
plaintiffs  in  the  proceeds  of  the  property. — Han- 
cock v.  Wooten.  (N.  C.)  12  B.  E.  199. 

16.  Retail  merchants  sold  their  store  and  stuck 
of  goods  under  an  agreement  by  which  the  pur- 
chaser was  credited  with  the  amount  owing  nim 
from  them,  and  by  which  he  agreed  to  pay  cer- 
tain debts  of  theirs  from  the  proceeds  of  the 
goods  as  they  were  sold.  There  was  no  evidence 
of  fraudulent  intent,  or  that  they  were  not  in- 
debted to  said  purchaser  in  the  amount  credited, 
or  that  he  was  not  carrying  out  his  agreement  as 
speedily  as  possible.  JEfeid,  that  wholesale  mer- 
chants, who  had  merely  a  personal  demand 
against  said  retail  merchants  for  goods  sold  anil 
delivered,  were  not  entitled  to  an  injunction 
against  the  retailers  and  their  purchaser,  and  a 
receiver  for  and  sale  of  the  store  and  stock  of 
goods.— Rouer  v.  Guggenheimer,  (Va.)  12  B.  B. 
1054. 


Bights  of  the  debtor. 

16.  Though  a  aebtor  cannot  recover  land 
placed  in  secret  trust  to  defraud  creditors,  his 
assignee  in  bankraptey,  or  the  latter 's  grantee,  i* 
not  estopped  to  claim  it— Outhrie  r.  Bacon.  (N. 
C.)  18S.1!.  904. 

Bights  of   purohaser  from  firaudolent 
grantee. 

17.  A  purchaser  from  a  ftaudulent  grantee^ 
with  notice  of  the  invalidity  of  his  title,  can  ao- 
quire  no  better  right  than  that  held  by  said  Krao- 
tee.— Bpenoe  v.  Smith,  (W.  Va.)  13  8.  B.  8S& 

Actions  to  set  aside. 

18.  Where  an  action  to  set  aside  a  voluntary 
conveyance,  as  in  frau  1  of  creditors,  is  brooght 
after  the  expiration  of  the  five  years  limited  there- 
for by  the  West  Virginia  statute,  in  order  to  enti- 
tle the  creditor  to  relief  it  must  be  shown  by  alBrm- 
ative  evidence  that  the  conveyance  was  fraudulent 
in  fact  as  distinguished  from  being  merely  f rand- 
nlent  in  law.— Olaaoock  T.  Bnuidon,(W.  Va.)  18  8. 
B.  1102. 

19.  in  a  auit  oy  oreditorB  to  sat  aaide  an  as- 
signment as  fraudulent,  a  preferred  creditor  is 
not  a  necessary  party  defendant,  wid  if,  having 
been  joined  aa  defendant^  he  dies  before  teial,  it 
rests  in  the  discretion  of  the  court  whether  his 
personal  representatives  shonld  be  made  partiea, 
and  the  trustee  under  the  assignment  cannot  de- 
mand that  the  trial  be  delayed  until  that  is  dooa. 
—Hancock  ▼.  Wooten,  (N.  C.)  18  8.  E.  109. 

80.  Where  a  mercantile  firm  makes  assign- 
ments for  the  porpose  of  defrauding  their  cred- 
itors, it  is  proper  for  several  creditors,  without 
resorting  to  a  oreditors'  bill,  to  unite  in  bringing 
an  action  to  obtain  iudgment  for  their  respective 
claims,  and  to  set  aside  the  assignmente  as  fraud- 
ulent— Smifh  v.  Summerfleld,  (N.  C.)  IS  a  S. 
997. 

81.  It  is  not  necessary.  In  an  action  to  set  aside 
an  assignment  as  fraudulent,  to  attach  copies  of 
the  deeds  of  assignment  to  the  oomplaint--^8mith 
V.  Bummerfield,  (N.  C.)  18  S.  B.  997. 

88.  An  allegation  that  goods  were  sold  and  de- 
livered of  the  value  of  a  certain  amount  by  plain- 
tiff, which  has  not  been  paid,  irtates  a  soflfcient 
cause  of  action.— Smith  v.  Bummerfield,  (R.  C.) 
18  8.  B.  997. 

98.  In  an  aotion  to  set  aaide  an  assignment  as 
in  firaud  of  creditors,  the  oourt  submitted  the 
following  issue:  "'Vfas  the  assignment  made 
with  intent  to  hinder,  delay,  or  denrand  the  ured- 
iton  of  defendants]"  Held,  that  the  diajnnctiva 
form  of  the  issue  was  not  prelndioiiU  to  defend- 
ants, where  the  court  charged  that  the  presence 
of  a  fraudulent  intent  was  a  prerequisite  to  an 
affirmative  finding  thereon.— Rouse  v.  Boweca, 
(N.  C.)  12  8.  B.  985. 

84.  Where  it  appears,  in  a  suit  to  set  aside  a 
bond  and  trust-deed  as  fraudulent,  that  they  have 
been  assigned,  it  is  the  duty  of  the  cojrt,  before 
entering  a  decree  on  the  merits,  to  direct  the  as- 
signee to  be  made  a  party,  so  that  a  complete  de- 
cree, binding  on  all  persons  interested,  may  be 
rendered;  and  the  failure  of  the  court  so  to  do  is 
reversible  error,  though  no  objection  for  want  <i< 
parties  was  taken  before  it— Thornton  v.  Gear, 
(Va.)  12  8.  E.  753. 

25.  The  complaint  In  an  action  to  set  aside 
a  fraudulent  conveyance,  before  judgment  ob- 
tained, is  not  demurrable  because  it  makes  no 
formal  demand  for  judgment  against  the  debtor 
for  the  amount  due  from  him,  facta  sufficient  to 
warrant  such  a  judgment  being  stated. — UiUer  v. 
Hughes,  (8.  C.)  12  8.  E.  419. 

86.  A  creditor  can  sue  to  set  aaide  for  actual 
fraud  a  conveyance  made  by  a  debtor  who  is  in- 
solvent, without  first  reducing  his  demand  to 
judgment,  under  Code  Civil  Proo.  a  C.  |  188,  pro- 
viding that  both  le^  and  equitable  causea  of  ao- 
tion can  be  united  in  the  same  complaint — ^Hiller 
V.  Hughes,  (a  C.)  12  a  B.  i^a. 

Burden  of  proof. 

87.  Where  a  father,  who  is  largely  indebted, 
conveys  all  his  property,  consisting  of  land,  tohU 
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son,  for  an  exnressed  oODSideratlon.  and  on  the 
same  day,  and  for  the  same  consideration,  the 
son  conveys  the  land  to  his  mother,  the  burden 
of  proof,  in  an  action  by  a  prior  creditor  to  set 
aside  said  deeds  as  fraudulent,  is  upon  the  son 
and  mother  to  show  the  payment  of  the  purchase 
money.— Bpenoe  v.  Smith,  (W.  Va.)  18  8.  E.  828. 

28.  Flalntiir,  the  payee  of  certain  notes,  placed 
them  in  the  hands  of  defendant,  an  attorney,  for 
collection.  The  latter,  havin^r  failed  to  talie  any 
steps  towards  collection,  though  frequently  urgfed 
to  do  so,  turned  them  over,  at  the  direction  of 
plaintiff,  to  P.,  and  defendant  was  advised  that 
P.  had  direction  to  sue  promptly  thereon.  Be- 
tween the  date  on  which  suit  was  brought  by  P. 
and  the  return-day  of  the  summons,  defendant 
too)[  a  deed  from  the  maker  of  the  notes  of  all 
his  real  estate,  and  claimed  that  half  of  the  con- 
sideration was  a  del)t  due  him  from  the  maker. 
Held,  that  the  burden  of  proof  was  on  defendant 
to  show  the  existence  and  validity  of  the  debt. 
— Bpence  v.  Bmith,  (W.  Va.)  12  B.  E.  828. 

Evidence. 

29.  Defendant  had  a  contract  to  purchase  land, 
and  lived  on  the  land  until  he  became  heavily  in- 
debted, when  he  surrendered  possession  to  the 
vendor,  who  shortly  afterwards  conveyed  the 
land  to  defendant's  wife,  the  consideration  for  the 
deed  being  several  non-negotiable  bonds  executed 
by  her.  She  had  no  separate  estate,  but  she  and 
her  husband  lived  on  tne  land  and  paid  the  first 
of  such  bonds  with  the  proceeds  of  the  first  crop. 
The  other  bonds,  except  one,  were  bought  by  the 
husband,  and  assigned  to  his  brotbez,  who  testi- 
fied that  he  took  them  tor  a  debt  he  had  had  to 
pay  as  saretT  for  his  brother.  It  was  also  in  evi- 
dence, though  contradicted,  that  defendant  had  told 
his  brother  that  the  land  had  been  conveyed  to  his 
'Wife,  so  that  his  creditors  could  not  take  it  from 
him.  Held,  that  these  facts  warrant  a  finding 
that  the  land  belonged  to  defendant,  and  that  the 
deed  was  made  to  his  wife  with  intent  to  defraud 
his  creditors.— Martin  v.  Warner,  (W.  Va.)  12  B. 
E.  477. 

GABNISHMENT. 

Property  subjeot  to- 

1.  Debts  doe  by  customers  to  a  blacksmith,  for 
work  done  by  him  in  carrying  on  an  independent 
business  for  himself  as  the  proprietor  of  a  black- 
smith shop,  are  not  exempt  from  process  of  gar- 
nishment, under  Ckide  Oa.  1 8554,  such  indebtedness 
not  being  for  the  daily,  weekly,  or  monthly  wages 
of  a  Journeyman  mechanic  or  day-laborer,  within 
the  meaning  of  that  section.— Tatum  v.  Zachry, 
(Oa.)  12  B.  B.  MO. 

XfTeot. 

8.  Where  Judgment  creditmrs  who  have  filed 
a  creditors'  bill,  and  obtained  an  order  of  sale 
of  the  debtor's  land,  garnish  persons  who  pur- 
chased land  f^m  the  debtor  before  the  bill  was 
filed  and  gave  their  bonds  for  the  price,  but 
fail  to  realize  anything  from  the  garnishments, 
the  debtor  is  not  entitled  to  have  the  judgments 
reduced  by  the  amount  of  such  bonds  because  of 
their  attempted  subjection  by  the  unsuccessful 
gamishments  to  the  creditors'  claims. — Dickinson 
V.  Clement,  (Va.J  12  S.  E.  105. 

GBAND  JX7B7. 

Ftnding  of  indiotment. 

Act  V.  C.  188S,  c.  68,  S 18,  making  the  ooncnr- 
renoe  of  nine  members  of  a  grand  jury  safflcient  to 
find  an  Indictment,  is  in  violation  of  the  constitu- 
tion of  North  Carolina,  providing  that  no  freeman 
shldl  be  put  to  answer  any  criminal  oharge  but 
by  indictment,  presentment,  or  impeachment. — 
Stat«  V.  Barker,  (N.  C.)  12  S.  E.  115. 

GTJAIIANTT. 

Bights  of  parties. 

The  fact  tiiat  an  absolute  guaranty  of  the 
payment  of  a  note  is  accompanied  by  a  condition 


that  the  payee  shall  hold,  as  collateral  security, 
a  mortgage  owned  by  the  maker,  will  not  compei 
the  payee  to  exhaust  his  remedy  on  the  mortgago 
before  resorting  to  the  guarantor,  as  the  condition 
Is  only  for  the  benefit  of  the  guarantor,  by  way 
of  subrogation,  in  case  she  is  compelled  to  pay 
the  debt— Jenkins  v.  Wilkinson, (N.  C.)  12  8.  E. 
680. 

HABEAS  COBFUS. 

Procedure. 

Code  N.  C.  (  1161,  provides  that  any  justic* 
of  the  supreme  court  or  judge  of  the  superior  or 
criminal  courts  shall  have  power  to  bail  persons, 
committed  to  jail  charged  with  crime  in  all  cases. 
Section  1644  provides  that,  on  return  of  the  writ 
of  htibens  corpiig,  the  judge  shall  examine  into 
the  facts  contained  in  the  return,  and  the  cause  of 
restraint,  and  hear  proofs  on  both  sides,  and  do 
what  appertains  to  justice  in  delivering,  bailing, 
or  remanding  the  party.  Seld,  that  the  finding 
of  an  Indictment  for  murder  is  not  so  conclusive 
that  there  is  probable  cause  for  petitioner's  deten- 
tion as  to  preclude  the  judge  from  hearing  evi- 
dence on  his  behalf  to  establish  his  rigbt  to  be  ad- 
mitted to  bail.— State  v.  Herndon,  (N.  C.)  12  8.  £L 
268. 

Handwriting. 

Proof  of,  see  Evidence,  4A,  47. 

Harmless  Error. 

See  Appeal,  88-86. 

HOMESTEAD. 

Who  may  claim. 

1.  An  executor  who  is  also  the  husband  and 
distributee  of  testatrix  cannot,  in  his  return  to 
a  rule  to  turn  over  the  property  to  a  receiver  ap^ 
pointed  in  a  bill  to  settle  the  estate,  set  upfortho 
first  time  a  homestead  exemption  claim  against 
her  creditors. — Harman  v.  Wagner.  (8.  C.)  12  8. 
B.  68. 

2.  Where  a  widow  takes  minor  children  of 
her  husband  by  a  former  marriage,  and  under- 
takes to  keep  them  together  and  care  for  and  sup- 
port them,  they  all  remain  members  of  the  de- 
ceased's lumlly,  and  the  widow  is  the  head  of 
such  family,  and  aa  such  is  entitled  to  a  home- 
stead, under  the  laws  of  Georgia.— HoUoway  r. 
Hollo  way,  (Ga.)  12  8.  E.  943. 

▲oqnisitlon  and  enforcement. 

8.  Where  a  homestead  has  been  allotted,  a* 

groscrlbed  by  Code  N.  C.  c.  10,  and  the  time  for 
llngobjections  has  passed,  and  the  return  of  the 
appraisers  has  been  registered,  a  second  allot- 
ment made  at  the  instance  of  a  Judgment  creditor 
is  void,  though  his  debt  was  subsequent  to  the 
prior  allotment,  and  he  cannot  show  that  the 
premises  have  increased  to  more  than  tl,000  in 
value.— Thornton  v.  Vanstory,.  {JX.  C.)  12  8.  E. 
208. 

4.  Upon  appeal  from  the  report  of  appraisers 
allotting  a  homestead  to  a  judgment  debtor,  the 
equities  of  the  pai'ties  cannot  be  passed  upon,  the 
duties  of  the  appraisers  extending  no  further 
than  the  valuation  and  allotment  by  bounds  of 
the  homestead.— Alkeu  v.  Qardner^  (^.  C.)  12  8. 
B.  25Q. 

Liens  on  homestead. 

6.  Code  N.  C.  J!  8786,  provides  that  "where  a 
part  of  a  statute  Is  amended  It  is  not  to  be  con- 
sidered as  having  been  repealed  and  re-enacted 
in  the  amended  form ;  but  the  portions  which  ars 
not  altered  are  to  be  considered  as  having  been 
tile  law  since  their  enactment,  and  the  new  pro- 
viso as  having  been  enacted  at  the  time  of  tho 
amendment. "  Section  501,  providing  that  a 
homestead  "shall  not  be  subject  to  the  lUn  of 
any  Judgment  *  *  *  or  to  sale  on  execution, " 
was  amended  by  Act  1885,  c.  859,  by  striking  out 
the  italicized  words.  Held,  that  the  amendment 
made  the  section  retroactive,  giving  to  prior  Judg- 
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ments  a  lien  on  the  homestead. — Leak  y.  Oay, 
(S.  C.)  12  8.  E.  313;  Id.  315. 

6.  A  debtor  can  have  the  fund  arising  from 
the  sale  of  the  excess  of  his  land  over  the  home- 
stead applied  to  a  mortgage  on  the  homestead, 
In  preference  to  prior  Judgments  which,  under 
Code  N.  C.  }  501,  as  amended  by  Act  1885,  c.  859, 
are  a  lien  on  the  homestead  but  do  not  subject  it 
to  sale.— i«ak  v.  Qay,  (N.  C.)  12  S.  £.  812;  Id. 
815. 

7.  The  sum  of  tl,000,  arising  from  the  sale. 
Is  to  be  regarded  as  the  homestead,  though  the 
whole  tract  bring  more  than  that  amount  above 
what  was  offered  for  the  excess  when  eximsed  for 
sale  separately.— Leak  v.  Gay,  (S.  C.)  13  B.  E. 
312;  Id.  315. 

8.  Where  the  debtor  elects  to  take  the  present 
value  of  the  use  of  the  $1,000  representing  his 
homestead,  according  to  bis  expectation  of  life, 
lienors  can  receive  Immediatel}  the  balance  of 
the  sum.— Leak  T.  Gay,  (N.  C.)  13  B.  E.  812;  Id. 
815. 

ITsture  of  right. 

9.  Under  Const  Va.  art.  11,  i  6,  providing 
that  the  general  assembly  shall  prescribe  In  what 
manner  and  upon  what  conditions  the  head  of  a 
family  shall  set  apart  and  "hold  for  himself" and 
family  a  homestead,  the  homestead  exemption 
is  intended  for  the  benefit  both  of  the  house- 
holder and  his  family,  and  after  it  has  been  set 
apart  is  not  determined  by  the  death  of  the  lat- 
ter. Overruline  Calhoun  v.  Williams,  33  Urat 
18.  Lewis,  P. ,  dissebting.  — Willdnson  v.  Merrill, 
(Va.)  13  a  E.  1015. 

Sale  on  exeoution. 

10.  Whore  land  is  sold  on  execution  subject  tc 
homestead,  after  application  for  a  homestead  has 
been  made,  but  before  the  application  has  been 
approved,  the  fee  passes  to  the  purchaser  subject 
to  the  right  of  the  l>eneficiaries  to  the  use  of  the 
land. -Grace  v.  Kezar,  (Ga.)  12  B.  E.  1067. 

11.  Where  land  is  sold  on  execution  subject  to 
homestead,  after  application  for  a  homestead  has 
been  made,  but  before  the  application  has  been 
approved,  after  the  death  of  such  beneficiaries,  the 
purchaser  has  both  the  title  and  the  right  ot  pos- 
session.-Grace  v.  Kezar,  (Oa.)  12  S.  E.  1067. 


HOMICIDE. 
Murder. 

1.  Defendbnt,  accused  of  murder,  was  one  of 
a  gang  of  railroad  laborers  at  work  about  two 
miles  from  the  house  of  deceased,  who  was  a 
lewd  woman  living  one-fourth  mile  from  the 
road  and  one-half  mile  from  town.  Defend- 
ant had  been  seen  at  times  going  towards  de- 
ceased's bouse,  and  was  so  seen  on  the  day  of  the 
homicide.  A  person  supposed  by  witness  to  be 
defendant  was  seen  that  day  walking  briskly 
fiom  the  direction  of  deceased's  house,  occasion- 
ally looking  back.  On  the  same  day  defendant 
haa  said  be  was  goin^  to  town  to  see  his  "old 
gal, "  expressing  a  desire  for  sexual  intercourse, 
and  was  seen  going  towards  town  drinking  liquor, 
and  saying,  "I've  got  (108,  and  I  expect  to  kill 
some  a — — d  woman. "  There  was  also  evidence 
that  blotches  thought  by  witness  to  bo  blood 
stains  were  discovered  on  his  shirt  while  in  jail. 
There  was  no  evidence  that  defendant  had  ever 
been  seen  with  deceased  or  at  her  house,  or  that 
he  had  ever  spoken  of  her.  He  manifested  no 
anxiety  or  desire  to  flee;  and  there  was  no  evi- 
dence of  ill  will  towards  her,  or  of  motive  to 
harm  her.  Held,  that  the  evidence  was  insuffi- 
cient to  sustain  a  verdict  of  guilty. — State  v. 
Goodson.  (N.  C.)  13  B.  E.  839. 

Justifiable  bomioide. 

2.  The  court  properly  refused  an  Instruction 
that  a  father  has  a  right  to  slay  an  agprossor  to 
prevent  seduction  of  and  fornication  with  his 
minor  daughter.— Bone  v.  State,  (Ga.)  12  S.  E. 
205. 

8.  Where  defendant  knew  on  the  night  of  the 
killing  that  deceased  bad  visited  his   (defend- 


ant's) daughter,  md  t&en  thmrtened  to  fcfll  «&- 
ceased,  went  away  and  procured  a  pistoL  and. 
after  deceased  had  left  defendant's  house,  killea 
him,  and  there  is  no  evidence  that  be  killed  him 
to  prevent  his  having  further  illicit  intercourse 
with  defendant's  daugliiar,  ^^  coott  pcoperly 
refused  to  charge  thatl  if  the  kflliog  were  for 
that  purpose.  It  would  be  for  tiie  Jury  to  say 
whether  such  killing  was.  eneoC  the  instances  re- 
ferred to  in  that  section  et  the  Code  et  Georgia 
defining  Justifiable  homicide  in  the  clause.  "All 
other  instances  wliich  stand  upon  the  same  foo^ 
ing  of  reason  and  Justice  as  those  enumerated 
shall  he  Justifiable  hamieide.*— Bone  t.  St»t<^. 
(Ga.)  12  B.  E.  205. 

4.  A  charge  f  n  regard  to  self-defense;  tbst 
the  Jury  should  ask  themselves  what  they  would 
have  done  under  the  dtcumstoBces  suiroanding 
the  accused  at  the  time,  and  should  "place  them- 
selves in  the  shoes  of  defendant, "  was  properly 
rejected.  The  true  questifus  for  them  to  oster- 
mlne  were  whether  defendant  bedieved  Ise  was 
in  such  imminent  danger  of  his  life,  or  of  serieua 
bodily  harm,  as  to  require  taldng  the  life  «t 
his  assailant,  and  whether  the  circumstance* 
were  such  as  to  Justify  that  belief  in  the  mina  ot 
a  person  of  ordinary  fairness  and  reason. — State 
V.  Wise,  (S.  C.)  12  &  B.  56& 

B.  Evidence  that  defendant  had  been  attacked 
by  third  persons  with  murderous  weapons  Just 
before  be  killed  deceased  is  inadmissible  toshow 
self -defense,  in  the  absence  of  any  evideooo  show- 
ing a  conspiracy  l>etween  such  third  persons  and 
deceased.— SUte  ▼.  Brown,  (&  C.)  12  &  £.  eoSL 

6.  An  instruction  that,  while  the  state  is 
bound  to  prove  the  murdnr  charged  beyond  a  rea- 
sonable doubt,  defendant  is  only  required  to  prove 
his  plea  of  self-defense  b^a  preponderance  of  the 
evidenoe,  is  proper,  and  is  not  prejudicial  to  de- 
fendauL— State  v.  Brown,  (S.  C.)  12  S.  £.  669L 

Evidence. 

7.  The  fact  that  defendant  has  established  a 
high  character  both  for  peaceableness  and  honesty 
does  not  warrant  an  instruction  that  his  testimony 
as  to  what  occurred  Just  before  the  homicide, 
which  conflicted  with  the  state's  witnesses, 
should  be  given  great  weight  by  the  Jury;  and 
the  Judge's  failure  lo  so  instruct  is  not  reversi- 
ble error,  especially  in  the  absence  of  any  re- 
quest to  that  effect.— State  v.  Brown,  (S.  C)  IS 
8.  E.  662. 

8.  Where  one  of  several  alleged  oonapirators 
disappeared  at  about  the  time  of  the  arrest  of 
the  others,  the  testimony  of  a  witness  that  he  had 
seen  the  conspirator  in  question  go  from  defend- 
ant's house  very  early  one  morning,  at  about  the 
time  of  the  arrest  of  the  others,  is  admissible, 
as  it  is  evidence  of  a  substantive  act  by  sncJi 
conspirator,  and  not  in  the  nature  of  a  declara- 
tion by  him  after  the  common  enterprise  had 
terminated.— State  v.  James, (S.  C.)  US.  E.  tSt. 

Opinion  evidenoe. 

9.  It  was  not  prejudicial  error  to  permit  aa 
unqualified  person  to  testify  as  an  expert  physi- 
cian that  the  wounds  on  deceased's  body  vrere 
sufficient  to  cause  death,  when  the  fact  was  not 
disputed,  and  had  l>een  fully  proved  by  an  un- 
doubted expert  —State  v.  Herriman,  (S.  C.)  13  8. 
£.  619. 

10.  A  physician  was  asked  whether  he  could 
tell  from  the  quantity  and  appearance  of  blood  in 
the  chest  whether  the  body  had  lieen  moved  after 
the  hemorrhage  took  place,  and  answered  that  if 
it  had  been  he  thought  there  would  liave  been 
some  hemorrhage  at  the  mouth  and  nose,  and 
gave  as  reasons  for  his  opinion  the  condition  in 
which  he  found  the  lungv,  bronchial  tubes,  etc. 
Held,  that  this  was  legitimate  expert  evidence. 
—State  v.  Merrimau.  IB.  C.)  12  S.  K  619. 

11.  It  was  competent  for  the  physician  who 
made  the  post  mortem  examination,  after  stating 
the  facts  revealed  thereby,  to  state  his  opinion 
that  the  muzzle  of  the  gun  must  have  been  in  a 
higher  position  than  the  person  shot.— State  r. 
Merriman,  (&  C.)  13  8.  B.  619. 
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Evidenoe — Declarations. 

13.  Deolaraticms  of  defendant,  Jnst  betc««  the 
killing,  that  be  felt  like  killing  some  one,  are 
admissible  to  show  his  frame  of  mind.  Fadntlb- 
K()T,  J.,  dissenting-— Muscou  v.  Commonwealth, 
(Va.)  13  8.  E.  790. 

13.  On  a  mnrder  trial,  the  theory  of  the  state 
was  that  defendant  had  hired  sereral  negroes  to 
kill  bis  fattier.  The  theory  of  defendant  was  that 
deceased  had  been  shot  by  the  negroes  beoaose 
they  were  Jealous  of  him  on  account  of  his  rela- 
tions with  their  wives.  One  of  defendant's  wit- 
nesses testified  that  on  one  occasion  he  sold  flsb 
to  deceased,  and  that  the  latter  gave  them  to  two 
colored  women.  Held,  that  the  declarations  of 
deceased  when  he  gave  away  the  fish,  not  in  the 
presence  of  aefendant  or  any  of  the  allorod  con- 
spirators, were  properly  rejected.  —  State  v. 
James,  (S.  C.)  13  S.  E.  667. 

14.  The  admission  in  evidence,  on  a  murder 
trial,  of  the  declarations  of  one  of  several  con- 
spirators, made  before  the  killing,  though  not 
in  pursuance  of  the  oonspiraoy,  is  not  reversible 
error,  where  the  trial  judge  subsequently  in- 
structs the  jury  to  disregard  the  evidence,  and 
where  the  verdict  rendered  is  undeniably  correot 
—State  V.  James,  (S.  C.)  13  S.  B.  667. 

15.  On  a  murder  trial,  evidence  of  one  of  de- 
fendant's witnesses  that  he  overheard  deceased 
and  a  third  person  mention  defendant's  name, 
and  that  they  said  thev  wanted  to  see  him  the 
following  day,  when  the  killing  occurred,  does 
not  even  pritno /aci«  show  the  existence  ot  any 
conspiracy  iMtween  tlie  deceased  and  the  third 
person,  and  is  not  sufficient  to  lay  the  foundation 
for  the  admission  of  the  latter's  declarations, 
made  after  the  killing,  as  to  any  such  conspiracy. 
—State  ▼.  Brown,  (B.  C.)  12  8.  B.  668. 

Threats. 

Ift.  Evidence  offered  to  prove  threats  against 
the  prisoner  by  the  deceased  will  be  excluded 
when  it  only  tends  to  show  that  deceased  "had  a 
prejudice"  against  him  and  two  others,  on  ac- 
count of  a  woman,  and  that  he  expressed  himself 
strongly  as  to  what  he  would  do  and  suffer  for 
her,  without  making  threats  against  any  one. — 
Slate  V.  Wise,  (8.  C.)  13  a  E.  566. 

Instmotions. 

17.  As,  under  the  Georgia  Code,  "self-defense" 
is  the  same  as  "justifiable  homicide, "  it  Is  not 
reversible  error  to  use  the  one  term  for  the  other 
in  charging  the  jury  on  a  murder  trial. — Bone  v. 
Btate,  (Ga.)  12  S.  E.  305. 

18.  The  indictment  beinsr  for  an  assault  with 
intent  to  murder,  and  thei-e  being  nothing  In  the 
evidenoe  to  reduce  the  act  to  the  minor  offense 
of  stabbing,  nor  to  suggest  the  question  of  man- 
slaughter If  death  had  ensued,  it  was  not  incum- 
bent upon  the  court  to  submit  the  law  of  stabbing 
or  of  manslaughter  to  the  jury.  —  Patterson  v. 
SUte,  (Oa.)  13  S.  E.  174. 

HUSBAND  AND  WIPB. 

See,  also.  Divorce;   Dower;   Homettead;  Mar- 

rUiije- 
As  witness,  see  TTltness,  5-7. 

Property  rights. 

1.  Under  the  laws  of  North  Carolina  existing 
in  18«3,  a  wife's  interest  in  slaves  coming  to  her 
as  a  distributee  of  her  father's  estate  vested  ab- 
solutely in  her  busband,  }it/re  marltt;  and,  al- 
though he  afterwards  abandoned  her,  she  cannot 
have  judgment  against  a  court  commissioner  for 
the  proceeds  of  a  sale  of  such  slaves  made  un- 
der proceedings  for  partition,  when  the  husband 
is  still  living,  and  is  a  party  to  the  action.— Fer- 
rell  V.  Thompson,  (N.  C.)  13  8.  E.  10». 

3.  The  fact  that  the  husband  refused  to  al- 
low the  proceeds  of  such  sale  to  be  set  off  against 
a  debt  due  from  himself  to  the  commissioners, 
saying  that  he  wanted  his  wife  to  receive  the 
money,  did  not  constitute  a  waiver  of  his  marital 
right,  so  as  to  give  the  wife  a  right  of  action 


against  the  commissioner,  especially  when  the 
husband  testified  that  he  had  "never  assigned  or 
released  to  any  one  any  part  of  said  proceeds  of 
sale. "— Perrell  v.  Thompson,  (N.  C.)  12  8.  E.  109. 
S.  Money  acquired  by  a  woman  as  widow  and 
distributee  of  her  first  husband  becomes  the  prop- 
erty of  her  second  husband  as  soon  as  he  takes 
possession  thereof,  and  therefore  property  bought 
therewith  is  the  husband's.- Hannon  v.  Houui- 
han,  (Va.)  12  8.  B.  167. 

Wife's  separate  estate. 

4.  Land  levied  on  under  execution  against  de- 
fendant was  claimed  by  his  wife.  The  evidence 
showed  a  deed  fiom  her  brothers  and  sisters  to 
defendant;  also  a  will  devising  the  land  to 
claimant,  and  her  brothers  and  sisters:  and  two 
deeds  from  defendant  to  a  third  person  for  a  part 
of  the  land.  The  evidence  showed  that  defend- 
ant had  long  been  in  possession  of  the  land,  using 
and  leasing  it;  that  he  assorted  his  ownership; 
that  he  owed  his  wife  money,  and  just  before 
suit  against  him  executed  to  her  a  mortgage  on 
the  land  without  her  knowledge ;  and  that,  after 
the  levy,  the  mortgage  was  foreclosed  by  claim- 
ant's attorney  without  her  knowledge.  Held, 
that  the  title  to  the  land  was  in  defendant,  and 
claimant  recognized  it  in  taking  a  mortmge 
through  her  attorney. — Silvey  v.  Cbamblee,  (Qa.) 
12  8.  E.  800. 

Bights  of  husband. 

5.  The  fact  that  a  marriage  was  contracted 
prior  to  1868,  when  by  Const.  N.  C.  art.  10,  J  6, 
all  land  acquired  by  the  wife  was  made  her  sep- 
arate estate,  dees  not  affect  her  rights,  and  the 
proceeds  of  the  sale  of  such  land,  made  after  that 
date,  do  not  vest  in  the  busband,  whether  the 
land  was  acquired  by  the  wife  before  or  alter 
1868;  and  where  he  invests  such  proceeds  in 
other  land,  taking  title  in  his  own  name,  a  trust 
therein  results  to  the  wife.  —  Klrkpatrlck  v. 
Holmes,  (N.  C.)  18  8.  E.  1037. 

6.  A  busband,  as  agent  for  the  wife,  contract- 
ed for  the  purchase  of  a  tract  of  land.  Through 
mistake  the  deed  was  made  directly  to  the  hus- 
band, but  the  latter  conveyed  to  a  third  party,  who 
paid  the  entire  purchase  money  for  the  wife.  Such 
purchase  money,  or  a  portion  thereof,  was  after- 
wards refunded  by  the  wife  out  of  profits  arising 
from  the  cultivation  of  said  land,  and  other  lands 
held  as  the  wife's  separate  estate.  Held  that, 
though  the  husband  assisted  in  managing  said 
land,  and  his  minor  sons  helped  in  its  cultiva- 
tion, the  said  land  could  not  be  subjected  to  the 
payment  of  the  debts  of  the  husband.- Atwood  r. 
Dolan,  (W.  Va.)  13  a  B.  688. 

Conveyances. 

7.  A  wife  conveyed  to  her  husband  uertain 
land,  on  the  understanding  that  he  was  to  recon- 
vey  to  her  upon  her  repaying  all  advances  made 
by  him  on  account  of  such  laud,  and  for  tbe  pay- 
ment of  her  antenuptial  debts.  He  afterwards 
agreed  to  reooovey  when  she  requested  him  to  do 
so.  If  she  would  execute  a  note  for  the  advances 
mentioned,  and  the  agreement  was  carried  out. 
Held  that,  as  the  deed  was  not  executed  as  re- 
quired b^  the  laws  of  North  Carolina  in  the  case 
of  married  women,  the  busband  acquired  no 
rights  thereunder ;  and,  as  the  note  given  for  the 
reconveyance  in  such  case  was  not  an  equitable 
charge  on  her  separate  estate,  there  is  no  con- 
sideration to  support  a  promise  by  her  after  her 
husband's  death  to  pay  it— Long  v.  Bankin,  (N. 
C.)  12  8.  E.  987. 

8.  Code  Va.  1887,  {  2286,  provides  that  a  mar- 
ried woman  may  control  and  use  and  by  her  sole 
act  convey  or  otherwise  dispose  of  her  separate 
estate  as  if  she  were  unmarried.  Section  228tj 
provides  that  she  may  make  contracts  in  respect 
to  her  separate  estate,  and  be  sued  thereon,  as  if 
she  were  a  feme  sole.  Section  3289  provides  that 
iu  any  case  in  whiuh  a  married  woman  may  be 
sued  under  section  2288  a  personal  judgment  may 
be  rendered  and  enforced  against  her  and  her 
separate  estate,  in  the  same  manner  as  if  she 
were  unmarried.  Held,  that  specific  perform- 
ance of  a  contract  by  a  married  woman  to  convey 
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land,  which  is  her  separate  estate,  may  be  de- 
creed.—Gentry  v.  Gentry,  (Va.)  12  S.  E.  968. 

9.  A  certificate  of  the  privy  examination  of  a 
married  woman,  and  her  acknowledement  of  a 
deed,  certifies  that  the  woman  ''came  oef ore  me. 
and  having  been  examined  by  me  privily  and  apart 
from  her  husband,  and  having  had  the  deed  afore- 
said fully  explained  to  her,  she,  the  said  E.  A.  C, 
acknowledged  the  same  to  be  her  act  and  deed, 
and  declared  that  she  had  willingly  signed  the 
same,  and  that  she  wished  not  to  retract  it." 
Held,  that  the  word  "signed  "  is  equivalent  here  to 
"executed, "  as  used  in  the  West  Virginia  statute, 
and  its  use  in  place  of  the  word  "executed"  does 
not  vitiate  the  certificate.— Bensimer  t.  Fell,  (W. 
Va.)  13  S.  B.  1078. 

10.  A  deed  conveys  land  to  a  trustee  to  hold  for 
the  separate  use  of  a  married  woman,  "express- 
ly reserving,  however,  to  her  the  right  to  sell  and 
unite  with  her  husband  and  her  said  trustee  in 
conveying  all  or  any  part  of  said  lands,  whenever 
she  may  elect  to  do  so. "  She  and  her  husband 
make  a  deed  of  trust  on  the  land,  acknowledged 
by  them  properly,  to  which  the  trustee  is  not  a 
party;  but,  by  an  underwriting  under  bia  hand 
and  seal  of  same  date  with  the  trust,  be  agrees 
"that  the  above  trust-deed  may  be  executed,  and. 
In  the  event  that  a  sale  of  the  above-named  lands 
shall  have  to  be  made,  I  will  unite  in  the  deed  con- 
veying, provided  the  said  sale  is  made  accordlnir 
to  the  terms  of  this  trusV-deed. "  The  laatrument 
is  recorded.  Held,  that  though  Informal  for  the 
want  of  the  trustee  aa  a  formal  party,  and  not 
passing  lagal  title,  yet  it  creates  a  lien  on  the  land 
as  an  equitable  mortgage.— Bensimer  t.  Fell,  (W. 
Va.)  la  8.  E.  1078. 

11.  The  certificate  of  the  privy  examination  and 
acknowledgment  of  a  deed  of  trust  executed  by  a 
married  woman  has  the  caption,  "State  of  West 
Virginia,  Greenbrier  county,  to-vrit, "  and  certifies 
the  officer  to  be  "a  justice  of  the  peace  in  and  for 
the  county  aforesaid, "  but  does  not  show  that  the 
woman  appeared  before  him  In  the  county,  field, 
that  this  will  not  avoid  the  certificate,  as  it  will 
be  presumed  that  the  acknowledgment  was  taken 
in  such  county.— Bensimer  v.  Fell,  (W.  Va.)  13  S. 
£.  1U78. 

13.  A  feme  covert,  who  Is  the  grantee  in  an 
unrecorded  deed,  cannot  by  a  redelivery  thereof  to 
the  grantor  with  a  deed,  in  whioh  her  husband  did 
not  Join,  divest  herself  of  the  estate  which  she 
aoqnired  by  such  deed. — Ray  v.  Wilcoxon,  (N.  C.) 
13  S.  E.  448. 

18.  A  reconveyance  of  land  by  a  married  w<k 
man  cannot  be  supported  by  the  fact  that  the 
grantee  promised  before  her  marriage  to  reconvey, 
where  such  promise  was  oral  and  voluntary,  as  it 
sonld  not  be  enforced.- Ray  v.  Wilcoxon,  (N.  C.) 
13  8.  E.  448. 

14.  Code  Va.  1800.  o.  131.  {  4,  provides  that 
where  a  husband  ana  wife  have  signed  a  deed 
"she  may  appear  before  a  court  authorized  to  ad- 
mit such  writing  to  record,  or  before  the  clerk 
thereof  In  his  WDoe,  and  if,  on  being  examined 
privily  and  apart  from  her  husband  by  the  clerk, 
and  having  such  writing  fully  explained  to  her, 
she  acknowledge  the  same  to  be  her  act,  and  de- 
clare that  she  bad  executed  it  willingly,  and  does 
not  wish  to  retract  it,  such  privy  examination, 
acknowledgment,  and  declaration  shall  thereup- 
on be  recorded, "  etc.  Held,  that  a  certificate  of 
the  wife's  acknowledgment  is  not  sufficient  which 
states  that  the  husband  and  wife  acknowledged 
the  deed,  and  then  tnat  the  wife,  being  privily 
examined,  and  having  the  writing  explained  to 
her,  "declared  that  she  had  willingly  executed 
the  same,  and  does  not  wish  to  retract  it;"  for 
such  certificate  must  show  tnat  the  privy  exam- 
ination, etc,  preceded  the  acknow ferment. — 
Hockman  v.  McClannahan,  (Va.)  13  8.  E.  280. 

Wife's  separate  estate — ^Mortgage. 

15.  A  mortgage  on  separate  property  of  a  mar- 
ried woman  to  secure  a  debt  of  her  husband  is 
not  discharged  by  the  uolder  receiving,  in  satis- 
faction of  the  debt,  a  new  note,  compounding  the 
interest  accrued,  and  extending  the  time,  and  a 
second  mwtgage  by  the  wife  on  the  property, 


which  Is  void  because  she  was  not  privily  exi 
ined  as  to  its  execution.— Hinton  y.  Ferreoea,  CS. 
C. )  12  8.  E.  335. 

Wife's  power  to  oontraot. 

1&  While  a  married  woman  may  not  oontrmet 
a  debt  of  suretyship  that  will  bind  her,  she  mmv, 
as  an  original  undertaker,  become  liable  for  gooll* 
furnished  to  another,  from  which  she  derives  oo 

rrsonal  benefit.- Freeman  t.  Coleman,  (Oa.)  IS 
B.1064. 

17.  Where  a  feme  sole  hires  a  servant  for  an  In- 
definite time,  and  then  marries,  she  is  not  limble 
for  services  rendered  after  marriage,  unless  she 
has  expressly  or  impliedly  charged  the  pnyment 
on  her  separate  estate,  and,  under  the  laws  of 
North  Carolina,  an  action  for  such  payment  mast 
be  brought  in  the  superior  court.— Berill  T.  Cojc. 
(N.  C.)iaS.B.62. 

Marriage  settlements. 

16.  In  consideration  of  a  marriage  tobebadind 
solemnized,  the  intended  husband,  on  brtialf  of 
himself,  his  heirs,  exeoutors,  and  administrator*, 
covenanted  that  his  executors,  upon  liis  death, 
should  pay  over  to  the  Intaoded  wife  a  certain  sum, 
to  be  her  full  and  ernplete  distributive  share  m 
his  estate,  and  the  intended  wife  covenanted  that 
she  OTWild  abide  by  the  terms  of  such  instnunenC 
Held,  that  the  contract  was  not  testamentary  in 
its  nature,  but  created  an  absolute,  irrevocable  ol>- 
ligation,  binding  upon  the  executor  of  the  hnsbaod, 
and  upon  which  an  action  oonld  be  maintained  after 
the  husband's  death.— Huguley  v.  Lanier,  (Oa.)  IS 
8.  B.  932. 

Actions. 

19.  A  declaration  against  a  wife  on  anaoooont, 
alleging  tliat  thocreditwas  given  toher  hosbsuid; 
that  an  execution  against  him  had  been  levied, 
and  that  the  wife  tuid  claimed  the  property  as  her 
own ;  that  the  husband  had  previously  paid  for 
supplies,  but  made  these  purchases  as  agent  for 
her,  of  which  fact  the  creditor  was  ignorant  un- 
til after  the  determination  of  suit  against  the 
husband,— waa  Insufficient,  in  the  absenoe  of  di- 
rect averment  of  his  insolvency.— Glass  v.  Stead- 
man,  (Oa.)  12  a  B.  1087. 

Separation  agreements. 

20.  A  deed  executed  by  a  husband  and  ^rlte  to 
a  person  in  trust  to  secure  the  payment  of  an  an- 
nuity by  the  husband  to  the  wife  in  oonsideration 
of  the  perpetual  separation  and  living  apart  of 
the  husband  and  wife,  and  to  maintain  the  wife 
in  such  state  while  deprived  of  the  support  of  her 
husband,  becomes  void  on  their  afterwards  liv- 
ing together  as  husband  and  wife.  —Smith  v.  King, 
(N.  C.)  12  8.  B.  67. 

INDICTMENT  AND  INFOBMA- 
TION. 

See,  also,  AtsatUt  and  Botteru,  2-4;  Burglary,  9- 
B;  Consptmof,  2;  Esenpe;  JBxtnrHon,  1,  FnUe 
Pretenses,  1,3;  Litrceny,  8-8;  MnUclmu  Mis- 
cM^f;  Peirjuru,  *-6;  Robberu,  1,2;  Tmpn«8,a. 

For  violation  of  liquor  laws,  see  IiUoxictaiHO  Liq- 
uors, 10-12. 

Finding  and  filing. 

1.  An  information  against  a  peddler  for  aeU- 
Ing  without  a  license  which  is  not  filed  upon  a 
presentment  or  indictment  by  a  grand  ]ary,  or 
upon  the  sworn  complaint  of  a  competent  witness, 
as  required  by  Code  Va.  1887,  i  89W),  is  insoffl- 
clent— Wilson  v.  Commonwealth,  (Va)  12  8.  K. 
108. 

Form. 

8.  Where  an  indictment  for  perjury  Is  a  sub- 
stantial copy  of  the  form  prescribed  by  Acts  N.  C. 
1889,  c.  83,  it  is  not  vitiated  by  the  addition  of  the 
formal  conclusion  "ag^nst  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the 
peace  and  dignity  of  tne  state, "  for,  while  anch 
conclusion  is  not  necessary,  its  use  is  mere  sor- 
plusage.— State  v.  Peters,  (fl.  &}  12  S.  B.  74. 
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Desoriptlon  of  person. 

8.  Where  the  indictment  charged  a  sale  of  in- 
toxicating liquor  to  B.  W.  T.,  Jr.,  and  the  wit- 
ness gave  his  name  as  B.  W.  T.,  there  is  no  va- 
riance, the  word  "Jr. "  being  no  part  of  the  name. 
—State  V.  Best,  (N.  C.)  12  S.  E.  fl07. 

Time. 

4.  Under  Code  N.  C.  |  1189,  which  provides 
that  "no  judgment  upon  any  indictment  tor  felony 
•  *  •  shall  be  stayed  or  reversed,  »  »  •  for 
omitting  to  state  the  time  at  which  the  ofTense  was 
committed  in  any  case  where  time  is  not  of  the 
essence  of  the  oiTense, "  it  is  no  ground  to  stay  or 
reverse  the  judgment  on  an  indictment  for  perjury 
that  no  time  is  laid  in  the  Indictment. — state  v. 
Peters,  (N.  C.)  12  S.  E.  74. 

5.  Time  is  not  of  the  essence  of  the  offense  of 
the  Illegal  saleof  intoxicating  liquors,  and  a  gen- 
eral allegation,  in  an  indictment  for  such  sale,  as 
to  the  time  of  the  sale,  is  suIBcient,  under  Code 
Va.  i  8999,  which  provides  that  an  indictment 
shall  not  be  rendered  invalid  for  stating  imper- 
fectly the  time  at  which  the  offense  was  commit- 
ted, where  time  is  not  of  the  essence  of  the  of- 
fense.—Arrtngton  T.  Commonwealth,  (V».)  1!)  B. 
£.  234. 

Place. 

0.  An  allegation  In  the  first  count  of  an  in- 
dictment for  malicious  shooting,  as  to  the  county 
where  the  offense  was  committed,  does  not  render 
valid  the  second  count,  which  contains  no  aver- 
ment as  to  place. — Jones  v.  Commonwealth,  U  B. 
K.  950,  86  Va.  KO. 

Opening  letter. 

7.  An  indictment  chsrgliig  defendants  with 
unlawfully  and  without  authority  reading,  pub- 
lishing, and  making  known  the  contents  of  a  let- 
ter received  through  the  United  States  mail, 
which  falls  to  describe  the  letter  to  have  been  "a 
nealed  letter, "  and  to  charge  the  alleged  reading 
and  publishing  to  have  been  done  with  knowl- 
edge that  the  letter  had  been  opened  without 
proper  authority,  fails  to  charge  any  offense  un- 
der Acts  N.  C.  1889,  o.  41,  {  2,  declaring  that 
"any  person  who  willfully,  and  without  author- 
ity, opens  and  reads,  or  causes  to  be  opened  or 
read,  a  sealed  letter  or  telegram,  or  publishes 
the  whole  or  any  portion  of  such  letter  or  tele- 
gram, knowing  it  to  have  been  opened  or  read 
without  authority,  shall  be  guilty  uf  a  misde- 
meanor.»— State  V.  Bagwell,  (N.  C.)  13  B.  E.  254. 

Joinder  of  oflTensea. 

8.  An  Indictment  in  one  count  charged  cer- 
tain of  the  defendants  with  violating  Acts  N.  0. 
1889,  u.  51,  1 1,  making  it  a  misdemeanor  to  re- 
sist a  public  omcer  in  discharging  the  duties  of 
his  office.  In  the  other  count  it  charged  the  other 
defendants  with  violating  section  2  of  the  statute 
making  it  a  misdemeanor  to  refuse  to  aid  a  pub- 
lic otBcer  in  arresting  any  person,  or  in  retaldng 
any  person  who  has  escaped  from  legal  custody. 
There  was  a  verdict  of  "not  guilty"  as  to  the  de- 
fendants named  in  Uie  first  count,  and  a  verdict 
of  "guilty"  as  to  the  others.  Held,  that  an  objec- 
tion that  the  two  offenses  could  not  be  tried  in 
the  same  indictment  came  too  late  after  verdict; 
that  the  acquittal  of  the  defendants  named  in  the 
first  count  was  equivalent  to  a  nol.  pros,  as  to 
them;  and  that  the  verdict  of  guilty  as  to  the 
others  left  sufficient  to  enable  the  court  to  pro- 
ceed to  judgment.— State  v.  Perdue,  (N.  C.)  12  S. 
E.  358. 

INFANCY. 

Sales  of  liquor  to  minors,  see  Jntoxlcaling  Liq- 
uors, 6-8. 

liiabllity  of  infant  for  seduotion. 

1.  Infancy  is  no  defense  to  an  action  for  se- 
duction.—Fry  V.  Leslie,  (Va.)  12  S.  E.  »n. 

Actions. 

3.  Code  N.  C.  i  876,  provides  that  "no  judg- 
ment shall  be  reversed  or  affected  by  reason  of 
any  error  or  defect  in  the  pleadings  or  proceed- 
ings which  shall  not  affect  the  substantial  rights 


of  the  adverse  party. "  Saotion  317  provides  that 
service  on  a  minor  under  14  years  old  must  be  on 
him  personally,  and  on  his  father,  mother,  or 
guardian,  or  tiie  person  with  whom  he  resides. 
Section  887  makes  valid  the  "proceedings,  actions, 
decrees,  and  judgments"  in  civil  actions  and 
special  proceeidings,  though  there  has  been  no 
personal  service  in  actions  against  infants,  unless 
impeached  and  set  aside  for  fraud.  Held,  that 
a  judgment  against  infants  will  not  be  set  aside, 
in  the  absence  of  fraud,  on  the  ground  that  they 
were  never  served  with  process,  where  there  has 
been  service  of  process  upon  their  grandfather 
with  whom  they  resided,  and  an  appearance  and 
answer  for  them.— White  v.  Morris,  (N.  O.)  13  a 
E.  80. 

8.  The  recitals  in  a  final  judgment  that  a  cer- 
tain person  was  appointed  guardian  ad  lUejn  of 
the  infant  defendants,  and  that  an  answer  there- 
for, filed  by  him,  and  appearing  in  the  record, 
was  allowed  and  adopted  as  the  answer  of  the 
infants,  constitute  in  themselves  evidence  to  sup- 
port a  finding  that  in  such  case  such  person  was 
appointed  guardian  ad .  litem,  and  as  such  filed 
an  answer  for  the  infant  defendants. —White  v. 
Morris,  (S.  C.)  12  S.  B.  80. 

IN  J  UAI OTION. 

See,  also.  Equity,  15. 

Against  nuisance,  see  Nuisance. 

Wrongs  prevented. 

1.  In  a  suit  to  enjoin  defendants  from  inter- 
fering with  the  construction  by  plaintiff  of  a 
railroad,  the  petition  alleged  that  plaintiff  waa 
the  owner  of  land  on  which  it  proposed  to  build 
it,  and  had  commenced  building  a  large  elevator, 
and  had  rontracted  for  a  large  amount  of  machin- 
ery, and  gone  to  great  expense,  and  that  the  road 
was  necessary  for  carrying  out  the  enterprise, 
and  was  located  entirely  on  its  own  land.  De- 
fendants claimed  title  to  part  of  the  land  over 
which  the  road  ran.  and  the  evidence  left  the 
question  of  title  in  doubt.  It  appeared  tliat  the 
enterprise  was  important,  and  ought  to  be  en-' 
couraged;  that  delay  would  injure  and  hinder  it; 
and  that  the  construction  of  the  road  could  not 
seriously  injure  defendants.  Held,  that  an  in- 
junction should  be  granted,  and  defendants  be 
left  to  their  remedy  on  plaintiff's  bond.  — Roauokr 
Nav.  Co.  V.  Kmry,  (N.  C.)  12  S.  E.  900. 

2.  A  mere  threat  to  tear  down  a  wharf, 
without  any  overt  act  evincing  a  purpose  to  exe- 
cute it,  is  not  sufQcieut  to  warrant  an  injunction, 
unless  the  insolvency  of  the  defendant  is  shown. 
—Bond  V   Wool,  (N.  C.)  12  8.  E.  281. 

8.  A  bill  which  alleges  that  plaintiff  is  the  own- 
er of  land  covered  by  valuable  growing  timber,  and 
that  defendants  are  engaged  in  cutting  and  remov- 
ing the  same,  and  thatlf  not  restrained  from  tres- 
passing on  said  land  defendants  will  continue  to 
cut  and  remove  therefrom  the  valuable  timlier; 
that  said  waste  has  greatly  injured  him,  and,  if 
defendants  are  allowed  to  continue,  the  injury  will 
be  irreparable;  but  not  showing  in  what  way  the 
damage  will  be  irreparable, — does  not  show  juris- 
diction in  equity,  and  will  be  dismissed  on  demur- 
rer.— Watson  v.  Parrell,  (W.  Va.)  12  S.  B.  784. 

Against  collection  of  tax. 

4.  A  city  owned  a  canal  situated  partially  Ijr 


an  adjoining  county,  and  used  it  both  to  furnish  a 
public  water  supply  and  for  revenue  by  renting 
out  water-power.    It  was  used  somewhat  as  a 


publio  water-way.  There  was  no  law  providing 
a  machinery  for  the  assessment  of  taxes  against 
the  canal,  nor  any  means  by  which  its  value  as  a 
whole  in  the  two  counties  could  be  ascertained: 
but  the  adjoining  county  assessed  a  tax  against 
so  much  of  the  canal,  and  the  dams  and  bulk- 
heads, as  were  situated  within  its  limits.  HeUL 
that  it  was  no  abuse  of  discretion  for  the  trial 
court  to  temporarily  enjoin  the  collection  of  the 
tax  until  alter  the  final  hearing  of  an  action 
brought  by  the  city  iwainst  the  adjoining  coun^ 
to  have  the  validity  of  the  assessment  determined. 
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— MaKnider  ▼.  City  of  Aognsta,  (Oa.)  13  8.  R. 
587;  City  of  Augasta  T.  Hagmder,  Id. 

Against  trustee. 

5.  A  creditors'  bill  whiuh  alleges  an  Indebt- 
edness to  plaintiffs,  and  that  notes  were  given 
therefor  for  the  purpose  of  hindering  plaintiffs 
In  bringing  their  acUon,  and  to  enable  the  debtor 
to  execute  a  deed  of  trust,  which  plaintiffs  ask  to 
have  adjudged  fraudulent  and  void,  stales  a  cause 
of  action  sufficient  to  sustain  an  order  restraining 
the  defendant  trustee  from  disposing  of  the  prop- 
erty specified  In  the  deed  of  trust  pending  the 
action.— lUberts  v.  Lewald,  (N.  C.)  12  H.  K.  279. 

6.  'The  evidence  upon  the  application  for  the 
injunction  tending  to  prove  fraud,  but  it  appear- 
ing that  a  sale  of  the  property  in  controversy  will 
promote  the  interest  of  the  parties,  and  that  the 
trustee  is  solvent  and  capable,  an  order  denying 
the  injunction  will  be  ireversed,  and  the  trustee 
restrained  from  disposing  of  the  fund  derived 
from  such  sale  pending  the  action. — ^Roberta  v. 
Lewald,  (N.  C.)  12  B.  E.  279. 

Against  foreolosure. 

7.  A  person  executed  to  plaintiff  a  mortgage 
on  his  undivided  interest  in  the  land  of  his  de- 
ceased father,  and  then  assigned  his  interest  to 
his  sister.  Accordingly  two  shares  of  the  land, 
numbered  lots  8  and  7,  were  received  by  her,  and 
she  ezeottted  a  mortgage  on  both  to  defendant 
It  was  admitted  that  either  one  was  sufficient  to 
pay  defendant's  debt.  Held,  that  plaintiff  can- 
not enjoin  the  foreclosure  of  defendant's  mortgage 
in  order  that  the  mortgagor  may  elect  which  lot 
she  will  retain  as  her  own,  and  which  surrender 
to  pl^ntifl  as  the  mortg^ee  of  his  grantor. — 
Myers  v.  Fierce,  (Gla.)  12  8.  B.  978. 

Legal  remedy. 

8.  Though  an  appointment  of  a  committee  of 
an  Insane  person  be  made  without  notice,  and  is 
therefore  void,  yet  an  injunction  will  not  lie  to  re- 
strain the  exercise  of  powers  under  such  appoint- 
ment, as  there  is  adequate  remedy  at  law.— Lanoe 
V.  McCoy,  (W.  Va.)  12  S.  E.  728. 

Dissolution. 

9.  Should  the  court,  after  having  granted  an 
Injunction  against  the  enforcement  of  a  judgment 
alleged  to  have  been  satisfied,  dissolve  the  same 
at  a  final  hearing,  it  ought  not  to  enter  a  personal 
decree  against  the  plaintiff  for  the  amount  of  the 
original  judgment  enjoined,  but  should  simply  dis- 
solve the  injunction,  and  dismiss  the  bill,  with 
costs,  and  without  prejudice  to  the  plaintiff  as  to 
his  defense  at  law  against  the  enforcement  of  the 
execution.— Howell  ▼.  Thomaaon,  (W.  Va.)  13  8. 
E.  1088. 

10.  Where  the  supreme  conrt  of  appeals  reverses 
a  decree  making  an  injunction  perpetnal,  and  dis- 
misses the  bill  in  a  suit  in  which  an  injunction  is 
the  only  relief  asked,  a  reasonable  amount  piaid 
counsel  for  procuring  the  dissolution  of  the  in- 
junction may  be  recovered,  in  addition  to  the  tax- 
able attorney's  fee.  In  a  suit  on  a  bond  conditioned 
for  the  payment  of  all  costs  and  of  all  damages 
sustained  in  case  the  injunction  should  be  dis- 
solved.—State  V.  Medford,  CW.  Va.)  13  8.  B.  864. 

INSANITY. 

Appointment  of  committee. 

1.  Before  a  county  court  can  appoint  a  commit- 
tee for  an  insane  person  who  has  not  been  found 
insane  by  a  justice  on  ezaminatioo  for  lunacy,  or 
in  a  court  wherein  he  is  charged  with  orime,  five 
days'  notice  must  be  given  to  the  person  suspected 
to  be  insane,  as  required  by  Code  W.  Va.  1»87,  o. 
58,  S  3S.— Lance  v.  McCoy,  (W.  Va.)  13  a  E.  728. 

2.  An  appointment  of  a  committee  of  an  insane 
person  may  be  revoked  under  Code  W.  Va.  1887,  o. 
87,  IS  10.— Lance  v.  McCoy,  (W.  Va.)  13  8.  B.  738. 

Compensation  and  liability  of  commit- 
tee. 
8.  On  bis  discharge  the  committee  of  a  lu- 
natic is  not  entitled  to  a  commission  on  tho  face 
value  of  a  United  States  registered  bond  belong- 


ing to  the  lonatio,  as  Its  oastodyis  attended  with 
no  risk  or  trouble  whatever;  but  he  is  entitled 
to  5  per  cent,  on  the  interest  aocroed  and  re- 
ceived by  him  while  the  bond  was  In  hiajposscs 
sion.  Lact,  J.,  dissenting.- Gregory's  Ex'r  y. 
Parker,  (Va.)  13  8.  B.  801. 

4.  Five  per  cent,  on  the  rents  collected  by 
the  committee  from  prompt-paying  tenants  of  the 
lunatic's  estate,  who  were  mostly  in  possession 
when  he  took  charge  of  it,  is  a  full  compensation 
for  his  services.  Licr,  J.,  dissenting. — Greg- 
ory's Ex'r  V.  Farker,  (Va.)  12  8.  E.  801. 

5.  The  mere  fact  that  money  belonging  to  tlie 
lunatic  was  deposited  by  the  committee  In  his 
own  name  will  not  render  him  liable  for  its  loss 
from  the  failure  of  the  bank,  which  he  bad  rea- 
son to  believe  was  entirely  solvent,  and  In  which 
he  had  no  other  funds  of  his  own,  where  he  acted 
in  entire  good  faith,  and  used  tbe  fund  tor  trust 
purposes  only.  LiCT,  J.,  dissenting. — Gregory's 
Ex'r  V.  Parker,  (Va.)  13  8.  E.  801. 

INSOLVENCY. 

See,  also,  Agrlffnment  for  Beneftt  of  Credtton; 
Bankruptcy;  Banks  and  Banking. 

Bights  of  creditors. 

1.  Creditors  who  have  not  reduced  their  de- 
mands to  judgment,  and  who  have  no  lien  other- 
wise, cannot,  under  tbe  general  law  in  Georgia, 
enjoin  their  insolvent  debtors  from  selling  or  dis- 
posing of  their  property. — KimbreU  ▼.  Walters, 
(Ga.)  12  S.  B.  805. 

2.  There  being  no  right  to  enjoin  tbe  debtors 
themselves  from  parting  with  their  property,  an 
Injunction  will  not  lie  against  a  creditor  holding 
real  estate  as  security  restraining  him  from  restor- 
ing it  after  his  claim  is  satisfied. — Eimbrell  v. 
Walters,  (Ga.)  12  8.  £.  805. 

Procedure. 

8.  Act  Ga.  Sept.  28, 1«)81,  entitled  "An  act  to 
authorize  proceedings  in  equity  in  certain  cases  of 
insolvency, "  gives  the  court  power,  when  credit- 
ors file  a  petiUon  under  the  act,  "to  collect  the 
assets  *  •  *  and  appropriate  the  same  to  the 
creditors,"  and  provides  that  "the  assets  shall  be 
divided  pro  rata  among  the  creditors,  preaerv- 
ing  all  existing  liens.  "  Held,  that  where,  on  a 
petition  filed  under  the  act,  the  conrt  has  ap- 
pointed a  receiver  of  tho  propierty,  the  court  can- 
not on  petition  of  one  of  the  Judgment  creditors, 
whose  claim  is  much  less  than  the  value  of  the 
property,  and  does  not  appear  to  have  priority 
over  other  Judgments  against  the  debtor,  allow 
such  creditor  to  sell  the  property  or  any  pari 
thereof  on  his  Judgment,  but  where  the  liens  ar« 
not  sufficient  to  exhaust  the  estate,  the  court 
must  administer  the  latter  and  divide  the  pro- 
ceeds according  to  law.— Sullivan  v.  McDonald. 
(Oa.)  13  &  B.  215. 

4.  The  act  of  1881,  (Code  Oa.  |  SliBa,)  for  ctoa- 
ing  up  an  insolvent  firm  of  traders,  does  not  ap- 
ply where  the  firm  has  been  dissolved,  and  its  bus- 
iness has  been  thereafter  actually  stopped  by  seii- 
ure  of  its  stock  in  trade,  under  legal  process,  to 
its  full  value,  some  days  antecedent  to  toe  filing  of 
the  proceeding  against  tbe  firm  under  this  act — 
KimbreU  v.  Walters,  (Ga.)  13  8.  B.  805. 

INSUKANOB 

The  contract. 

1.  Where  an.  application  for  insurance  speci- 
fies as  beneficiaries  applicant's  wife  "and  chil- 
dren, "  and  the  policy  designates  them  as  the 
wife  "and  her  personal  representatives  and  as- 
signs, "  which  was  received  by  assured  without 
objection,  and  premiums  thereon  regularly  paid. 
the  application,  as  modified  by  the  policy,  will  be 
deemed  to  be  the  contract,  and  the  benoBciaries 
those  mentioned  in  the  policy. — Hunter  ▼.  8oott, 
(N.  O.)  13  8.  E.  1027. 

Insurable  interest. 

8.  Policies  of  insurance  on  the  life  of  one  in 
whose  life  the  polloy-holder  has  no  insurable  ia- 
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terest  are  mere  wagers,  and  a  promiBe  to  pay  a 
certain  sum  of  money  to  the  insured  person's 
wife  after  his  death,  In  consideration  of  his  per- 
mission to  the  promisor  to  insure  his  life,  cannot 
be  enforced.— Burbage  v.  Windley'a  Ez'rs,  (N. 
C.)  12  S.  E.  889. 

Application. 

3.  Where  the  agent  of  an  accident  Insurance 
company,  after  frequently  conversing  with  a  man 
partially  deaf,  solicits  him  to  take  out  a  policy, 
the  insured  can  prove  these  facts  by  the  agent  on 
cross-examination,  to  rebut  the  presumption  that 
the  company  was  Induced  to  take  the  risk  by  the 
representation  in  the  application  that  the  insured 
■was  not  subject  to  any  bodily  infirmity.— Folletta 
V.  United  States  Mut.  Ace.  Ass'n,  (N.  C.)  13  S. 
E.  370. 

Conditions  of  policy. 

4.  An  arbitration  clause  in  a  fire  Insurance 
policy  provided  that  the  amount  of  loss  should  be 
determined  by  appraisers  to  he  selected  one  by 
the  company,  and  one  by  the  insured,  and  that 
their  award  should  be  binding  and  conclusive  as 
to  the  amount  of  loss,  but  that  no  appraisal  nor 
agreement  for  appraisal  should  be  construed  as 
an  admission  of  the  validity  of  the  policy,  or  as 
a  waiver  of  any  of  its  conditions.  Held,  that  the 
clause  was  valid,  and  in  an  action  on  the  policy, 
-where  defendant  had  pleaded  that  the  loss  had 
been  settled  by  arbitration,  it  was  error  to  in- 
struct the  jury  that  the  agreement  to  submit  to 
■urbitration  and  the  award  of  the  appraisers  were 
not  competent,  either  to  support  the  plea  of  arbi- 
tration and  award  or  as  a  binding  agreement  on 
ttie  parties  thereto.  Following  Pioneer  Hanuf'g 
Co.  V.  Phoenix  Assur.  Co.,  10  S.  E.  1057.— Hem- 
don  V.  Imperial  Fire  Ins.  Co.,  (17.  C.)  12  S.  B. 

lae. 

Proof  of  loss. 

5.  Under  a  policy  requiring  the  insured 
forthwith  to  give  written  notice  of  any  loos,  the 
fact  that,  30  days  after  the  flre,  an  adjuster  was 
sent  to  inqnire  into  the  loss,  may  be  treated  as 
evidence  that  the  company  bad  received  notice  as 
required  by  the  polic.T,  utough  the  blanks  fur- 
nished by  the  adjoster  contain  a  provision  that 
such  furnishing  of  blanks  and  the  making  up  of 
proof  by  the  adjuster  shall  not  be  considered 
as  a  waiver  of  any  of  the  rights  of  the  com- 
pany.—Bon  Aqua  Imp.  Co.  v.  Standard  Fire  Ins. 
Co.,  (W.  Va.)  12  8.  E.  771. 

Proof  of  death. 

6.  Though  the  policy  stipulates  that  the  pre- 
liminary proof  of  death,  etc.,  to  l>e  furnished,  shall 
be  "direct  and  alBrmatlve  proof,"  any  proof  that 
ought  to  be  satisfactory  will  suffice,  although  it 
may  involve  Inference  of  the  main  fact  from  other 
facts,  and  therefore  be  properly  denominated  "cir- 
cumstantial," rather  than  "direct,"  evidence. — 
Travelers'  Ins.  Ca  v.  Bheppard,  (6a.)  12  S.  E.  IS. 

Actions  on  policy — Evidence. 

".  In  an  action  by  a  wife  on  a  policy  on  her 
husband's  life,  where  defendant  denies  that  the 
husband  is  dead,  evidence  that  plaintiff  and  her 
husband  were  attached  to  each  other,  and  lived 
together  on  affectionate  terms  up  to  the  time  of 
bis  disappearance,  .s  admissible,  as  tending  to 
throw  S'  me  light,  in  connection  with  other  evi- 
dence, on  the  nature  and  cause  of  his  long  con- 
t'nued  absence.— Travelers'  Ins.  Co.  v.  Sbeppard. 
(Ga.)  12S.E.  18. 

8.  in  an  action  by  a  wife  on  a  policy  on  her 
husband's  life,  where  defendant  denies'tbe  hus- 
band's death,  but  there  is  no  charge  of  complicity 
00  the  part  of  the  wife  in  a  scheme  of  feigned 
death,  evidence  of  the  grief  and  sickness  of  the 
plaintiff  consequent  upon  hearing  of  her  husband's 
death,  and  that  by  reason  of  destitution  she  had  to 
sell  clothing  to  supply  wants,  is  not  admissible.— 
Travelers'  Ins.  Co.  v.  Sbeppard,  (Qa.)  12  S.  E.  18. 

9.  In  such  action,  evidence  that  a  sister  of 
plaintiff,  who  resides  with  ber,  never  saw  any  let- 
ter or  communication  in  a  mysterious  manner 
which  would  lead  her  to  suppose  that  plaintiff  was 
in  communication  with  her  husband,  or  that  she 
itbe  sister)  has  nothing  to  lead  ber  believe  be  is 


still  alive,  is  irrelevant  and  Inadmissible.— Travel- 
ers' Ins.  Co.  V.  Sbeppard,  (Ga.)  12  S.  B.  18. 

10.  Since  circumstantial  evidence  of  death  Is 
sufficient,  under  the  laws  of  Georgia,  to  supportan 
action  on  a  policy  of  life  insurance,  it  is  not  error 
to  refuse  to  grant  a  nonsuit  in  an  action  where 
there  is  such  evidence,  though  the  policy  sued  on 
stipulates  for  "direct  and  positive  proof .  "—Trav- 
elers' Ins.  Co.  V.  Sbeppard,  (Ga.)  12  S.  E.  18. 

11.  In  an  action  on  a  policy  which  is  annexed  to 
the  declaration,  and  made  a  part  thereof,  the  policy 
is  admissible  without  the  application  on  which  it 
was  issued,  though  such  application  is  declared  to 
be  apart  of  the  policty,  and  to  contain  certain  war- 
ranties, which  do  notajipear  again  In  the  policy  it. 
self.— Travelers'  Ins.  Cio.  v.  Bheppard,  (Ga.)  12  & 
B.  18. 

12.  In  an  action  by  the  wife  on  a  policy  on  the 
life  of  ber  husband,  where  the  only  issue  is 
whether  the  hus^iand  is  dead,  the  character  of  the 
plaintiff  is  in  nowise  involved,  and  hence  evidence 
of  her  good  character  is  inadmissible. — Travelers' 
Ins.  Co.  V.  Sbeppard,  (GkL)  12  S.  B.  18. 

18.  In  an  action  on  a  policy  whose  conditions  i«. 
quire  certain  preliminary  proof  of  the  death  of  the 
assured,  where  the  declaration  alleges  that  all  the 
conditions  of  the  policy  were  oomplied  with,  and 
defendant  pleads  the  general  Issue,  the  affidavits 
produced  to  defendant  as  such  preliminary  proof 
are  admissible  to  show  that  such  proof  was  made, 
but  not  to  prove  the  death  of  the  assured.— Travel- 
ers' Ins.  Co.  v.  Bheppard,  (Ga.)  18  S.  B.  18. 

14.  In  an  action  on  a  polioy  on  the  life  of  one- 
who  disappeared  in  a  river,  testimony  of  the  char- 
acter of  the  river  at  a  point  where  the  witness  had 
been  told  the  assured  fell  in  is  not  admissible,  the 
locality  testified  to  by  the  witness  not  being  suffi- 
ciently identified  as  that  where  the  assured  act- 
ually fell  in.— Travelers'  Ins.  Co.  v,  Bheppard, 
(Ga.)  12  B.  E.  18. 

15.  In  such  action,  it  is  competent  for  cue  who 
is  well  acquainted  with  the  river  from  having 
navigated  it  to  testify  whether  the  body  of  one 
drowned  therein  would  be  likely  to  be  recovered, 
and  to  state,  as  one  reason  for  l^is  opinion,  that  a 
person  was  known  to  have  been  drowned  therein 
many  years  before,  and  that  his  body  was  never 
recovered.- Travelers'  Ins.  Co.  v.  Sbeppard,  (Ga.) 
12  S.  E.  18. 

16.  In  an  action  on  a  policy,  the  affidavits  pro- 
duced  to  the  insurer  as  the  required  preliminary 
proof  of  the  death  of  the  insured  are  not  competent, 
to  show  bad  faith  on  the  part  of  the  insurer  in  re- 
fusing to  pay  the  loss.— Travelers'  Ins.  Co.  v. 
Sheppard,  (Ga)  12  S.  B.  18. 

17.  In  an  action  on  a  policy  evidence  that  a  re- 
port was  current  in  the  neighborhood  that  the- 
assured  was  not  dead,  but  bad  run  off  in  order  to 
defraud  his  insnrers,  is  not  admissible  to  show  the 
good  faith  of  the  Insurer  in  refusing  to  pay  the  loss 
within  the  time  required  bylaw,aa  it  was' the  duty 
of  the  insurer  to  investigate  the  truth  of  such  re- 
port.—Travelers' Ins.  Go.  V.  Sheppard,  (Ga.)  12  B. 

18.  Nor  is  evidence  of  this  report  admissible  to 
corroborate  certain  of  defendant's  witnesses  who 
had  testified  that  they  saw  the  assured  some  time 
after  his  alleged  death.— Travelers'  Ins.  Ca  v. 
Sbeppard,  iQjk.)  12  8.  E.  18. 

19.  Nor  Is  evidence  of  such  report  admissible  to. 
rebut  a  statement  of  plaintiff's  counsel  to  the  Jury 
that  defendant  bad  put  out  such  report  in  pursu- 
ance of  a  conspiracy  with  certain  witnesses  to  fab- 
ricate a  defense,  where  no  evidence  has  been  Intro- 
duced in  support  of  this  imputation. —Travelers' 
Ins.  Co.  V.  Bbeppard,  (Ga.)  12  B.  E.  18. 

20.  'n  an  action  on  a  policy,  where  the  death  of 
the  assured  is  in  issue,  a  letter  written  by  an  agent 
of  the  insurance  company  to  the  plaintiff,  request- 
ing ber  co-operation  in  further  efforts  to  find  her 
husband,  to  which  she  made  no  reply,  is  not  admis- 
sible evidunoe  in  bebalf  of  the  coinpany.— Travel- 
ers' ins.  Co.  V.  Bheppard,  (Ga.)  \i  8.  E.  18. 

81.  Under  Code  G  i.  §  28.50,  which  provides  that, 
where  it  is  found  iu  uii  action  against  an  insurance 
company  that  its  refusal  to  pay  a  loss  wrb  ir.  bail 
faith,  it' shall  pay  certain  damages,  and  all  reason- 
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able  attorney's  fees  for  the  prosecution  of  the  ac- 
tion against  It,  no  estimate  or  allowance  can  be 
made  by  the  jury  of  expenses  of  possible  future 
litigation  in  the  same  matter,  and  evidence  on  that 
point  is  not  admissible.— Travelers'  Ins.  Ca  ▼. 
Bheppard,  (Oa.)  128.  E.  18. 

Poreign  insuranoe  oompanles. 

22.  Code  Oa.  }  2850,  provides  that  "insurance 
oompanles  of  this  state,  and  foreign  insurance 
oompanles  doing  business  in  this  state, "  shall  be 
subject  to  pay  certain  damages  for  their  refusal  to 
pay  a  loss  within  a  given  tune,  if  it  be  found  that 
auch  refusf^  was  in  bad  faith.  Held  that,  where  a 
foreign  company  doing  business  in  the  state  eflects 
insurance  on  the  life  of  one  resident  therein,  the 
company  is  subject  to  the  provisions  of  this  sec- 
tion, though  the  contract  may  have  been  concluded 
by  the  issuing  of  the  policy  in  another  state, whose 
laws  contain  no  such  provision.— Travelers'  Ins. 
Co.  T.  Sbeppard,  (Qa.)  12  B.  B.  18. 

INTEBEST. 

See,  also,  Usury. 

After  verdiot. 

1.  Under  Code  Va.  |  8!I90,  declaring  that  if  a 
▼erdiot  does  not  allow  interest  It  shall  be  allowed 
from  the  date  of  the  verdict,  the  judgment  on  a 
verdict  for  damages  in  a  seduction  case  must  al- 
low interest  from  the  date  of  the  verdict,  when 
Interest  is  not  given  by  the  verdiot— Ft;  ▼•  I<es- 
lie,  (Va.)  12  S.  B.  671. 

Banning  of  interest. 

3.  In  an  action  against  a  clerk  of  court  for 
failure  to  turn  over  money  paid  into  court,  if  de- 
fendant does  not  show  when  he  misappropriated 
the  money,  It  will  be  presumed  that  it  was  when 
be  received  it,  and  Interest  will  be  charged 
against  him  at  6  per  cent,  from  that  time  until 
demand  made  on  nim,  and,  under  Code  N.  C.  { 
1890,  12  per  cent  after  demand.— State  v.  Boone, 
(N.  C.)  12  S.  B.  897. 

Interstate  Gommeroe. 

Bee  Constitutional  Law,  i. 

nrroxicATiNa  LiauoBS. 

Idoenses. 

1.  A  license  to  sell  liquors  in  quantities  from 
one  quart  up  to  five  gallons  is  not  a  license  to  re- 
tail within  the  meaning  of  the  charter  of  the  city 
of  Greensboro,  (Frly.  Acts  N.  C.  1889,  c.  219,  K  76, ) 

groviding  that  a  license  to  retail  liquors  cannot 
e  granted  by  the  county  commissioners  without 
the  consent  of  the  board  of  aldermen,  but  such 
license,  issued  by  the  commissioners  without  the 
ounsent  of  the  aldermen,  is  valid  under  Acts  N. 
C.  1889,  c.  216,  i  82,  pennitting  the  county  com- 
missioners to  grant  licenses  to  sell  liquors  in 
quantities  of  live  gallons  or  less.— State  T.  New- 
comb,  (N.  C.)  12  8.  E.  53. 

8.  When  county  commissioners  refuse  to  grant 
license  to  retail  liquor,  on  the  ground  that  the 
applicant  is  not  a  nt  person,  a  mandamHS  will 
not  lie  to  compel  the  commissioners  to  grant  it, 
and  it  is  immaterial  that  the  voters  of  the  town 
have  declared  themselves  in  favor  of  the  granting 
of  licenses  therein)  at  an  election  held  for  that 
purpose. — Commissioners  of  Maxton  v.  Commis- 
sioners of  BobesoQ  County,  (N.  C.)  12  S.  B.  92. 

&  Acts  N.  C.  1879,  c.  282,  prohibiting  the  sale 
of  spirituous  liquors  within  two  miles  of  the 
oourt-hojse  in  McDowell  county,  is  not  repealed 
by  Priv.  Acts  1889,  c.  188,  amending  a  town  charter, 
and  giving  the  town  power  to  levy  the  taxes  on 
trades,  "on  every  bar-room, "  and  on  "every  per- 
son dealing  in"  liquors,  though  this  act  repeals 
"all  laws  and  parts  of  laws  inconsistent  with  the 

Firovisions  of  this  charter  within  the  corporate 
imits, "  a  large  part  of  which  is  within  two 
miles  of  the  court-house;  and  a  license  to  sell 
liquor  within  the  two-mile  limit  is  void.— State 
V.  Witter,  (N.  C.)  12  8.  B.  828. 


4.  Acts  K.  0. 1887,  o.  18B,  |  81,  prescribes  that 

spirituous  and  other  liquors  shall  not  be  sold 
without  a  license,  and  the  pajrment  of  a  certain 
tax  therefor.  It  further  iMM>vides  that  "nothing 
in  this  section  contained  snail  prevent  any  person 
from  selling  wine  of  his  own  manufacture  at  the 
place  of  manufacture,  or  any  person  from  selling 
spirits  or  vrine,  the  product  of  his  own  farm,  in 
quantities  not  less  than  one  <^nart "  Held,  that 
a  farmer  may  sell  spirituous  liquors,  the  product 
of  his  own  farm,  by  a  measure  not  less  than  a 
quart,  without  a  license,  by  an  agent  acting-  as 
such  in  good  faith.— State  v.  Hart,  (N.  C.)  U  B. 
B.  878. 

6.  A  club  kept  liquors  in  its  rooms,  wUch 
were  dispensed  to  its  members,  who  paid  money 
therefor  which  was  used  in  replenUhinjr  the 
stock,  and  which  was  in  fact  insufllcient  lor  the 
purpose.  The  liquors  were  for  the  exclnaiye  use 
of  the  members  and  their  iavited  guests,  and  no 
person  not  a  member  was  permitted  to  pay  tor 
drinks.  Held,  that  the  club  was  not  required  to 
pay  a  license,  under  AcU  Va.  1S89-8U,  p.  MS  et 
seq.,  providing  that  no  person,  association,  eta, 
shall  sell  wrdent  spirits  without  a  license,  and 
that  "any  person,  club,  or  corporation,  desiring 
to  carry  on  the  business  of  a  retail  liqnor  mer- 
chant, and  also  that  of  a  bar-room  "  shall  obtain 
a  separate  license  for  each,  etc.— Piedmont  Club 
V.  Commonwealth.  (Va.)  13  B.  E.  90S. 

Illegal  sales— Sales  to  minors. 

6.  On  an  indictment  under  Code  N.  C.  |  1077, 
lor  selling  intoxicating  liquor  to  a  minor,  the 
only  testimony  was  that  of  the  minor  testifying 
on  behalf  of  the  state.  He  testified  Uiat  he  was 
a  minor.  That  he  had  never  bought  liquor  from 
either  of  defendants  directly,  but  that  when  ha 
wanted  a  drink  he  would  give  the  money  to  an 
adult  outside.  They  would  then  go  In  together. 
The  adult  would  order  drinks  for  two.  Defend- 
ants would  put  up  two  glasses  and  the  liqncr. 
Witness  and  the  adult  would  pour  oat  their 
drinks,  and  afterthey  were  taken  the  adult  wtnld 
pay  for  them.  That  he  had  done  this  two  or 
three  times  a  week  for  two  years.  That  defend- 
ants knew  nothing  about  his  griming  the  money  to 
the  adult.  Witness'  appearance  clearly  showed 
that  he  was  a  minor.  Jueld  that^  there  being  a 
presumption  that  defendants  Imew  the  minor's 
age,  the  court  was  warranted  in  charging  that  if 
the  evidence  was  true  defendants  were  gnilW. 
— SUte  y.  Bcogglns,  (N.  C.)  12  8.  E.  90. 

7.  An  indictment  for  selling  liquor  to  • 
minor  will  lie  against  two  partners,  where  one. 
In  the  presence  of  the  other,  or  a  clerk,  in  the 
presence  of  and  with  the  consent  of  both,  makes 
a  sale  to  a  minor.— State  v.  Scoggins,  (N.  C)  13 
8.  B.  59. 

8.  The  furnishing  of  liquor  to  a  minor  is  ille- 
gal in  North  Carolina,  although  the  seller  refosed 
to  receive  pav  for  it  fl-om  the  minor,  and  was 
paid  by  an  adult— State  y.  Best,  (N.  C.)  12  S.  K 

Criminal  prosecution. 

9.  An  aUdavit  on  which  is  baaed  a  warrant 
Tor  the  violation  of  certain  whisky  sections  of  an 
ordinance,  which  quotes  the  sectlooa,  but  fails 
to  state  in  what  manner  they  were  violated,  is  de- 
fective.—City  of  Marietta  v.  Alexander,  (Qa.)  13 
S.  E.  681. 

Indictment. 

10.  An  objection  to  an  tndlotment  for  selling 
intoxicating  liquors  without  lioense,  that  it  does 
not  allege  any  day  or  month  on  whidt  any  al- 
leged sale  took  place,  comes  too  late  after  derasd- 
ant  has  been  convicted,  no  objection  having  been 
made  at  the  trial.— miUps  y.  State,  (Oa.)  IS  a 

11.  An  indictment  drawn  under  Pub.  Acts  Va. 
1889-90,  p.  242,  {  1,  which  prohibits  the  sale,  -by 
samnle,  representation,  or  otherwise,"  of  intox- 
ioatfng  liquors,  "either  by  wholesale,  retail,  or 
to  be  drunk  at  the  place  where  sold,  or  in  any 
other  way,  without  a  license,"  must  definitely 
state  the  place  at  which  the  alleged  sale  was 
made,  and  also  whether  the  sale  was  by  whole- 
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sale,  retail,  or  to  be  drunk  on  the  premises,  so 
"that  defendant  may  know  for  what  he  is  prose- 
cuted, and  thereby  be  enabled  to  prepare  his  de- 
fense.—Arrington  V.  Commonwealth,  (Va.)  13  8. 
B.  2m. 

13.  The  indictment  need  not  state  that  the  al- 
leged sale  was  "by  sample,  representation,  or 
otherwise,"  as  this  Is  not  an  essential  ingredi- 
ent of  the  offense.— Arrington  v.  Ckinunonwealth, 
(Va.)  13  8.  K  334. 

ClTil  damage  law. 

18.  Plaintiff's  declaration  alleged  that  defend- 
-ant  sold  liquor  to  her  husband  and  W.  in  the 
forenoon  of  a  certain  day ;  that  a  quarrel  then 
«rose  between  her  husband  and  W. ;  that  In  the 
af teimoon  her  husbanj  went  to  the  saloon,  and  W. 
being  tiiere  the  quarrel  was  renewed,  and  W. 
killM  her  husband;  that  W.  was  at  the  time  in- 
toxicated by  liquors  furnished  him  by  defendant ; 
and  that  defendant  had  sold  liquor  to  W.  when 
-Qie  latter  was  drunk,  and  known  by  defendant 
to  be  so.  Held,  that  the  declaration  was  proper- 
ly dismissed,  as  the  damages  were  too  remote 
under  Code  Oa.  IS  8073,  3073,  providing  that  dam- 
ages are  too  remote,  which  are  only  the  possible 
result  of  the  tortious  act,  or  are  caused  by  other 
contingent  circumstances,  and  that  "dama^ 
traceable  to  the  act,  but  not  its  legal  or  material 
-consaquenoe,  are  too  remote  and  contingent." — 
Beldlng  v.  Johnson,  (Oa.)  13  B.  E.  304. 

Joinder. 

■Of  causes,  see  Acthm,  3,  8. 

JUDQE. 

-Appointment. 

1.  Const.  N.  C.  art  4,  {  11,  provides  that 
the  Judges  of  the  superior  court  shall  preside  in 
the' courts  of  the  different  districts  successively, 
but  no  judge  shall  hold  the  courts  in  the  same 
district  oftener  than  once  in  4  years,  but  in  case 
•of  protracted  illness  of  the  judge  assigned  to  pre- 
side or  any  other  unavoidable  accident  to  him  by 
reason  of  which  he  shall  be  unable  to  preside, 
the  governor  may  require  any  judge  to  hold  one 
or  more  specified  terms  in  said  district  in  lien 
■of  the  judge  assigned  thereto.    Code  N.  C.  i  913, 

fives  the  governor  power  to  appoint  any  judge  to 
old  special  terms  of  the  superior  court  in  any 
county  and  provides  that  "whenever  a  judge  shall 
die  or  resign  his  successor  shall  hold  the  courts 
■of  the  district  allotted  to  his  predecessors." 
Held,  that  on  the  death  of  a  judge  assigned  to  a 
certain  district  the  governor  has  power  to  ap- 
point another  judge  to  hold  speclfled  terms  of  the 
court  in  tbat  district  in  lieu  of  the  decedent,  as 
his  death  Is  an  "unavoidable  accident"  within  the 
meaning  of  Const,  art  4, 1 11.  Davis,  J.,  dis^en^ 
ing.— State  v.  Lewis,  (H.  C.)  13  8.  K  457. 

JLuthorlty. 

3.  Where  one  circuit  judge  has  issued  a  tern 
porary  Injunction  restraining  the  levy  of  a  town- 
ship tax  until  further  orders  of  the  court  with 
leave  to  other  persons  interested  to  become  par- 
ties and  move  for  a  dissolution  thereof,  another 
circuit  judge  has  jurisdiction  to  dissolve  the  in- 
junction upon  motion  of  such  new  party.  This 
would  not  be  a  review  and  reversal  by  one  circuit 
judge  of  the  acts  of  his  predecessor.— Bouknight 
■V.  Davis,  (8.  C.)  13  8.  E.  96. 

8.  A  judge  of  one  district  who  assumes  the 
function  of  judge  of  another  court  by  virtue  of  a 
commission  from  the  governor  to  hold  speclfled 
terms  of  the  court  in  lieu  of  the  regular  judge 
thereof,  who  has  died,  is  a  judge  de  facto,  so  long 
as  he  exercises  those  functions,  even  though  the 
commission  was  invalid,  and  his  acts  as  such  are 
conclusive  as  against  a  defendant  put  on  trial 
before  him  who  pleads  not  guilty,  and  is  tried 
without  raising  any  objections,  and  a  motion  in 
arrest  of  judgment  after  verdict  on  the  ground 
that  the  case  Tseonr.Tji  non  Judlce  should  be  over 
-•aled.— State  v.  Lewis,  (N.  C.)  13  S.  E.  457. 


JUDOMBNT. 

Appealable,  see  Appeal,  8-13. 

In  criminal  cases,  see  Criminal  Law,  24-36. 

By  deflfialt. 

1.  Where  judgment  by  default  was  entered  for 
want  of  a  verifled  answer  to  a  complaint  for  ma- 
licious prosecution,  the  court  properly  refused 
to  submit  to  the  jury  the  question  whether  there 
was  a  malicious  prosecution,  and  confined  the  is- 
sue to  the  quantum  of  damages. — Banks  v.  Qay 
Uanuf 'g  Co.,  (X.  C.)  13  S.  E.  741. 

3.  In  a  suit  by  one  partner  against  another 
for  a  sum  certain,  defendant  mav  participate  in 
stziking  a  jury,  and  may  cross-examine  plaintiff's 
witnesses,  although  he  has  filed  no  pleas.— Dsvia 
T.  Wimberly,  CGa.)  13  8.  E.  208. 

a  Under  Code  N.  C.  {{  886,  886,  providing  in 
what  cases  judgment  by  default  shall  be  final, 
and  in  what  cases  inquiry  shall  be  had,  where 
the  cause  of  action  is  for  services  as  attorney, 
where  no  sum  absolute  is  alleged  to  have  been 
agreed  on  for  such  services,  on  default  an  inqui^ 
Is  necessary.— Skinner  v.  Terry,  (N.  C.)  13  8.  E. 
U8. 

Operation  and  effect. 

4.  Where  a  deed  executed  by  a  husband  and 
wife  to  a  person  in  trust  to  secure  the  payment  of 
an  annuity  by  the  husband  to  the  wife  in  consid- 
eration of  the  perpetual  separation  and  living 
apart  of  the  husband  and  wife,  and  to  maintain 
the  wife  In  such  state  whfle  deprived  of  the  sup- 
port of  her  husband,  is  adjudge4  not  void  in  its 
inception,  but  to  have  become  so  by  the  subsequent 
cohabitation  of  the  parties,  the  court  should 
order  a  reconveyance  of  the  legal  title  hy  the 
trustee,  and  that  such  judgment  be  considered 
a  reconveyance,  and  he  recorded  as  provided  by 
Code  N.  C.  ii  436,  437,  since  the  provision  of  sec- 
tion 1371,  for  marginal  entry  of  satisfaction  on 
the  reoords,  applies  only  to  trust-deeds  and  mort- 
gages.-Smith  y.  King,  (N.  C.)  13  8.  B.  S7. 

Bea  adjndioata. 

5.  A  proceeding  by  an  administrator  for  the 
sale  of  his  intestate's  land  because  of  the  insufB- 
olency  of  her  personalty  to  pay  her  debts  neces- 
sarily involves  an  ascertainment  of  the  amount 
of  her  personal  assets,  and  an  accounting  there- 
for by  the  administrator;  and  the  granting  of  a 
decree  ordering  the  sale  is  conclusive  on  the  heirs, 
who  were  all  parties  to  the  proceeding,  that  a 
note  given  by  the  administrator  to  the  intestate 
in  her  life-time  for  the  purchase  price  of  land 
has  been  applied  by  the  administrator,  as  cash  in 
his  hands,  to  the  payment  of  her  debts,  and  such 
decree  will  bar  a  subsequent  action  by  the  heirs 
against  the  administrator  for  the  purchase  price 
of  the  land.— Earle  v.  Earle,  (8.  C.)  13  8.  E.  164. 

6.  A  judgment  for  a  debt  in  favor  of  A.  against 
B.  is  conclusive,  not  only  between  the  parties,  but 
even  as  to  strangers,  to  establish  the  existence  and 
amount  of  the  liability,  and  strangers  can  only  Im- 
peach it  for  fraud  or  collusion. — Bensimer  v.  Fell, 
(W.  Va.)  13  B.  E.  1078. 

No  subsequent  decree  or  judgment  for  an 
amonnt  beyond  the  legal  call  of  the  first  judgment, 
in  a  suit  to  which  the  purchaser  from  the  judg- 
ment debtor  is  not  a  formal  party,  or  wherein  the 
true  amount  due  by  reason  of  the  judgment  was 
not  in  fact  litigated,  can  estop  such  purchaser  from 
satisfying  the  demand  by  payment  of  a  sum  law- 
fully called  for  by  ^e  judgment  as  it  was  when 
he  purchased.— Bensimer  v.  Fell,  (W.  Va.)  13  S.  E. 
1078. 

8.  When  a  purchaser  at  a  judicial  sale  obtains 
a  rule  requiring  the  former  owner  to  show  cause 
why  a  writ  of  possession  should  not  be  awarded, 
and  the  former  owner  files  an  answer  in  the  nat- 
ure of  a  cross-bill,  claiming  the  possession  on 
equitable  grounds  fully  set  out,  and  the  purchaser 
fifes  a  special  replication,  and  the  issue  thus  made 
is  fairly  tried,  and  a  decree  entered  of  an  appeal- 
able character,  such  decree  Is  final  until  reversed, 
and  the  issue  thus  decided  cannot  be  reopened  by 
an  original  suit  instituted  by  the  losing  party.— 
Burner  v.  Hevener,  (W.  Va.)  13  S.  E.  861. 
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9.  Five  taz'payen,  on  behalf  ot  themselves 
and  all  others,  sued  to  enjoin  the  mayor  and  clerk 
ot  a  city  from  issuing  certain  bonds,  on  the  ground 
that  the  ordinance  authorizing  their  issue  was  null 
and  void.  A  motion  to  dissolve  atemporary  injunc- 
tion was  heard  on  the  merits,  and  sustained.  Code 
W.  Va.  1887,  o.  185,  1 1,  ol.  7,  gives  an  appeal  from 
an  order  dissolving  an  Injunction.  Held,  that 
thoug:h,  under  the  west  Virginia  practice,  an  in- 
junction may  be  reinstated  at  any  time  during  the 
pendency  of  the  case,  until  the  injunction  was  re- 
instated, or  the  order  of  dissolution  reversed,  the 
latter  was  a  bar  to  a  suit  by  two  of  the  same 
tax-payers  to  enjoin  the  city  and  its  marshal  from 
collecting  a  tax  to  pay  the  bonds  on  account  of 
thei  r  legal  invalidity.— GaUaher  v.  City  of  Mounds- 
vllle,  (w.  Va.)  13  S.  B.  Dim 

10.  The  court  ot  common  pleas  in  South  Caro- 
lina has  no  authority  to  admeasure  or  lay  off  a 
homestead,  and  the  right  of  the  widow  and  chil- 
dren to  a  homestead  in  the  lands  of  a  decedent  is 
not  barred  by  a  decree  of  that  court  ordering  the 
lands  sold  to  pay  debts,  in  a  proceeding  in  which 
the  widow  and  children  did  not  assert  the  right 
of  homestead,  though  they  were  made  parties. 
HcIvBB,  J.,  dissenting.— McMaster  v.  Arthur, 
(8.  C.)  laS.  E.  808. 

11.  A  decree  of  the  circuit  court  refusing  an 
Injunction,  prayed  for  by  the  grantors  in  a  deed 
of  trast,  to  restrain  a  purchaser  thereunder  from 
taking  possession  of  the  land,  on  the  ground  that 
the  substituted  trustee  who  made  the  sale  had 
been  appointed  without  notice  to  the  interested 
parties,  as  required  by  Code  Va.  §  3420,  is  con- 
clusive on  the  rights  of  the  grantors,  who  failed 
to  appeal  from  the  decree  within  the  time  lim- 
ited by  law,  and  is  a  bar  to  their  petition,  based 
on  the  same  ground,  for  a  rehearing  of  the  pro- 
ceedings wherein  the  substituted  trustee  was  ap- 
pointed.—Diehl  V.  Marchant,  (Va.)  12  S.  E.  8U3. 

13.  In  a  creditor's  suit  brought  to  convene  and 
enforce  liens  against  lands  of  a  judgment  debtor, 
but  not  against  the  land  sold  by  him  theretofore, 
there  is  a  personal  decree  against  the  debtor  based 
on  a  judgment  for  an  amount  beyond  the  letral  call 
of  the  judgment  by  reason  of  usury,  and  the  lands 
of  such  debtor  are  decreed  to  sale  to  pay  that  and 
other  Hens  ascertained  under  an  order  to  convene 
them,  and  after  publication  of  notice  to  creditors, 
and  the  administrators  and  heirs  of  the  purchaser 
of  the  land  are  not  formal  parties,  but  prove  a  debt 
before  the  commissioner;  and  aftei-wards  an 
amended  bill  is  filed  to  subject  the  land  which  had 
been  sold  to  such  purchaser  to  said  debt.  Held, 
that  the  administrators  and  heirs  are  not  precluded 
by  such  convention  of  creditors  and  such  decree 
from  disputing  the  amount  of  the  debt  as  fixed  by 
such  decree,  and  the  land  so  sold  is  to  be  held  lia- 
ble 'only  for  the  amount  legally  called  for  by  the 
judgment.— Bensimer  v.  Fell,  (W.  Va.)  13  8.  E. 
107». 

18.  While  the  debt  of  a  judgment  creditor  who 
ought  to,  but  does  not,  prove  his  lien  in  a  proceed- 
ing to  convene  lienors  under  the  West  Virginia 
statute  is  barred,  as  above  stated,  from  participa- 
tion in  the  proceeds  of  the  sale,  as  a  lien,  yet  the 
debt  is  not,  as  a  personal  debt  against  the  debtor, 
barred  merely  from  such  failure. — Bensimer  y. 
Fell,  (W.  Va.>  12  S.  E.  107S. 

14.  Nor  is  a  lien  on  the  land  of  the  judgment 
debtor,  created  not  by  him,  but  by  a  former  owner 
of  the  land,  barred  as  to  sncb  land  by  failure  of 
the  owner  to  prove  his  lien  therein,  but,  to  bar  him 
for  failure  to  do  so,  he  must  be  made  a  formal  par* 
ty.  This  is  the  case  even  though  the  holder  of 
such  lien  proved  in  the  case  another  lien  on  the 
land  created  by  the  judgment  debtor  himself. — 
Bensimer  v.  Pell,  (W.  Va.)  12  S.  E.  1078. 

Operation    and    effect — Persons  bound. 

15.  A  privy  in  estate  is  not  bound  by  a  judg- 
ment or  decree  recovered  against  him  from  whom 
he  derived  his  estate,  aftor  he  derived  it,  merely 
because  of  such  privity. — Bensimer  v.  Fell,  (W. 
Va.)12S.  E.  1078. 

Lien. 

16.  A  purchaser  ot  land  which  is  subject  to  the 
lien  of  a  judgment  takes  it  subject  only  to  the 


amount  called  for  by  the  judgment,  and  It  ts  not 
liable  to  the  judgment  increased  by  usury  under  • 
subsequent  agreement  between  the  creditor  and 
judgment  debtor.— Bensimer  v.  Pell,  (W.  V».)  IS 
S.  E.  1078. 

17.  Thoagh  the  Hen  of  a  judgment  which  at- 
tached before  a  homestead  in  the  land  was 
claimed,  cannot  be  enforced  while  the  homestead 
exists,  it  has  priority  on  the  land  after  the  home- 
stead is  abandoned  over  a  deed  of  trust  executed 
during  the  occupancy  of  the  land  as  a  homestead. 
— Blose  V.  Bear.  fVa.)  12  B;  E.  2M. 

18.  Defendant  bought  a  tract  of  166  acres  of 
land  for  11,400,  giving  a  deed  of  trust  to  secun 
the  purchase  money.  He  afterwards  paid  ftioo  ia 
cash,  in  consideration  of  the  vendor's  releasing 
66  acres  of  the  land,  and  agreeing  to  look  to  the 
other  100  acres  for  payment  of  the  balance  of 
9600,  for  which  defendant  executed  new  notes. 
These  were  assigned  to  plaintiff,  in  whose  favor 
defendant  afterwards  confessed  judgment  theraon. 
Held,  that  the  lien  of  this  judgment  extended  to 
defendant's  interest  in  the  whole  tract  of  168 
acres,  notwithstanding  the  release  of  part  of  it 
from  the  vendor's  lien,  of  whichplaintlfl  had  no- 
tice.—McFarland  T.  Fish,  (W.  Va.)  12  &  B.  518. 

Collateral  attack. 

19.  A  judgment  against  a  corporation,  regu- 
larly taken  in  a  court  of  competent  jurisdiction, 
cannot  be  attacked  or  impeached  by  any  member 
of  the  corporation  excent  for  fraud  or  collusion. — 
Heggie  v.  Building  &  Loan  Ass'n,  (N.  C.)  IS  B. 

Satisfaction. 

20.  In  a  creditor's  sait  appellee  filed  a  claim, 
evidenced  by  a  judgment,  which  was  resisted  on 
the  ground  that  it  had  been  paid.  The  debtor 
testified  that  he  had  paid  it  by  a  debt  due  ts 
him  from  appellee,  but  was  not  corroborated. 
Appellee  testified  that  it  had  not  been  paid,  and 
produced  receipts  to  show  how  he  had  otherwija 
paid  his  debt.  It  also  appeared  that  at  the  time 
It  was  alleged  to  have  been  so  satisfied  appellee 
had  assigned  it  as  collateral  for  a  debt  to  it  tliint 
person,  uterwards  taking  a  reassignment.  Held, 
that  a  finding  that  the  judgment  was  unmid  was 
proper.— Barrett  r.  Wilkinson,  (Va.)  12  8.  S.  8!)S. 

Opening  and  vaoating. 

21.  Code  N.  0.  i  274,  providing  for  the  setting 
aside  of  a  judgment  taken  against  a  party 
through  his  ''mistake,  inadvertence,  surprise,  or 
excusable  neglect, "  does  not  authorize  tlie  set- 
ting aside  of  a  judgment  obtained  against  a  parlor 
through  his  misrnke  or  ignoranoe  of  the  law.— 
Skinner  ▼.  Terry,  (N.  C.)  13  S.  B.  118. 

22.  A  judgment  for  a  defendant  who  at  the 
time  of  its  rendition  is  dead,  which  fact  is  then 
unknown,  is  not  for  that  reason  void,  and  plain- 
tifTs  motion  to  set  it  aside  on  that  ground  is 
properly  denied.— Wood  v.  Watson,  (N.  C)  U  & 

28.  A  motion  to  set  aside  a  judgment  should 
not  be  denied  upon  the  particular  grounds  av 
signed  thereby  and  the  mover  left  to  make  an- 
other motion  for  the  same  purpose,  simply  assi^- 
ing  in  its  support  a  ground  not  specified,  but  which 
plainly  appeared  in  the  record.— Skinner  t.  Tmij, 
(N.  C.)  12  S.  E.  118. 

24.  An  objection  that  »  motion  to  set  aside  a 
judgment  was  made  in  vacation,  and  in  the  wrong 
county,  is  without  merit  where  service  of  the  no- 
tice of  motion  Is  accepted,  the  hearing  continued 
by  consent,  and  both  parties  are  represented  hf 
counsel  at  the  hearing  without  any  such  obJecUoa 
being  made.— Skinner  t.  Terry,  (It.  C.)  13  &  EL 
118. 

Equitable  relief. 

25.  In  a  suit  In  eqnUy  to  enforce  the  U&i  of  a 
jadgment  obtained  against  the  defendant  by  de- 
fault, he  sought  to  defend  on  the  gronnd  that  the 
jadgment  was  entered  on  a  bond  given  as  security 
for  a  debt,  in  satisfaction  of  which  the  plaintift 
had  received  property  from  the  principal  debtor. 
Held,  that  the  defense  no  aid  not  be  made  in  the 
absence  of  proof  that  the  defendant  was  usable 
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to  make  the  defense  In  the  suit  on  the  bond  by 
reason  of  fraud,  accident,  or  surprise. — MoMeel's 
Sx'rsT.  Auldrldge,  (W.Va.)iaS.  B.  851. 

36.  A  petition  to  vacate  a  judgment  rendered 
in  a  Justice's  court  alleged  ttiat  the  defendant 
bad  been  prevented  from  defending  by  the  fraud 
Qf  the  plaintiff  and  his  counsel  in  stating  to  him 
VtMl  the  case  would  be  dismissed.  Defendant 
testiHed  that  the  plainUfl's  counsel  told  him 
that  the  case  would  not  be  tried  at  the  April  term. 
The  Judgment  was  dated  April  4th,  but  was  in 
fact  rendered  at  the  May  term,  at  which  the  de- 
fendant did  not  appear  to  defend.  The  Judgment 
was  entered  on  the  summons  issued  by  the  Jus- 
tice, but  not  on  his  docket.  Held,  that  the  de- 
fendant had  not  proved  the  case  statec^  ir  *>is  pe- 
tition, ana  tnat  tne  judprment  could  not  be  en- 
Joined  because  of  the  failure  of  the  Justice  to  en- 
ter it  on  bia  docket.— Lee  v.  AmsdorS,  (Qa.)  18 
&  E.8S8. 

27.  In  a  esse  where,  by  vlrtae  of  an  afirreement 
between  a  judgment  debtor  and  a  judgment  cred- 
itor, the  Judgment  ought  to  be  entered  as  satisfied, 
but  in  lieu  thereof  the  creditor  has  an  execution 
issued  and  levied  upon  the  goods  of  the  debtor,  the 
latter  cannot  obtain  relief  by  injunction  In  a  court 
of  equity,  for  the  reason  that  he  has  a  complete 
and  adequate  remedy  at  law,  under  Code  n.  Va. 
p.  STO,  S  17,  relating  to  the  quashing  of  execution. 
— HoweU  ▼.  Thomason,  (W.  Va.)  12  B.  £.  1088. 

JUDICIAIi  BATiTSB. 

i3«e,  also.  Execution;  Exeeutora  aTid  Adminittror 
t&r«,  24-88. 

Kotloe. 

1.  Under  Code  W.  Va.  p.  8S8,  o.  189,  i  7,  pro- 
viding that,  in  a  suit  in  equity  to  enforce  against 
real  estate  a  Judgment  lien,  ''no  decree  for  the 
distribution  of  the  proceeds  of  such  real  estate 
shall  be  made  until  a  notice  to  all  persons  hold- 
ing liens  on  the  real  estate  of  uie  Judgment 
debtor  be  posted  and  published  under  a  decree 
of  the  court, "  the  notice  is  not  required  before 
a  sale  is  ordered,  and  it  is  sulBcient  if  it  is  given 
before  the  distribution  of  the  proceeds. — MclJiael's 
Ex'rs  v.  Auldridge,  (W.  Va.)  12  &  B.  SSL 

Resale. 

2.  Under  Code  Va.  1887,  |  8S97,  providing 
that  a  court  may  order  the  sale  of  property  npon 
auch  terms  as  it  may  deem  best,  an  order  of  re- 
sale of  land  which  shortens  the  terms  of  credit 
from  one,  two,  and  three  years,  allowed  in  the 
first  sale,  to  six,  twelve,  and  eighteen  months, 
is  neither  harsh  nor  inequitable,  wheruit  appears 
that  the  Judgment  debtor  bought  in  the  land  at 
the  first  sale,  and  has  made  default  in  payment 
of  the  purchase  money,  thus  rendering  a  resale 
necessary.— Dickinson  v.  Clement,  (Va.)  12  B.  B. 
105. 

Frooednre. 

8.  Where  the  commissioner  who  makes  a  Judi- 
cial sale  is  directed  by  decree  to  execute  deeds  to 
such  of  the  purchasers  as  have  complied  with 
the  terms  of  sale,  and  take  deeds  of  trust  for  the 
deferred  payments,  failure  of  a  purchaser  to  take 
a  deed  from  the  commissioner,  and  to  give  back 
a  deed  of  trust,  though  an  irregalarity,  will  not 
vitiate  his  title.— WhiUock  v.  Johnson,  (Va.)  13 
8.  E.  614. 

Setting  aside. 

4.  Where  two  persons  enter  into  a  scheme  to 
prevent  competitive  bidding  at  a  Judicial  sale  of 
land  which  others  are  interested  in  having  sold  for 
a  fair  price,  and  one  of  such  persons  parchases  the 
land,  and  takes  title  in  his  own  name,  the  sale 
will  not  be  set  aside  at  the  instance  of  the  other 
on  the  ground  that  he  was  prevented  from  bid- 
ding by  the  promises  of  the  purchaser.— Harrell 
V.  Wilson,  (N.  C.)  12  S.  E.  889. 

Jurisdiction. 

See  Courts ;  Equity,  1-16. 
Appellate,  see  Appeal,  1-20, 
V.128.E.— 74 


JUKT. 

Competency  of  jurors. 

1.  The  prosecuting  witness  In  a  orimtnalactloa 
Is  not  disqualified  as  a  juror  in  another  criminal 
action  to  be  tried  at  the  same  term,  as  he  is  not  a 
party  to  the  action  wittiin  the  purview  of  the  North 
Carolina  statute.— Sute  v.  Brady,  (M.  C.)  12  S.  B. 
826. 

2.  A  Juror  in  a  capital  case  who  swears  on 
his  voir  dire  that  he  is  opposed  to  capital  pun- 
ishment is  nroperly  rejected. — State  v.  James,  (8. 
C.)  12  8.  a  657. 

8.  A  Juror  who  states  that  he  served  on  a 
Jury  which  convicted  one  of  defendant's  confeder- 
ates in  the  crime,  that  in  that  case  he  discredited 
some  of  the  vrltnesses,  and  that  if  they  were 
again  examined  in  the  present  case  he  would  do 
likewite,  is  properly  rejected,  as  not  being  in- 
ditferent  between  the  parties,  though  he  also 
states  that  he  can  find  a  verdict  aocoraing  to  the 
law  and  to  the  evidence.— State  v.  James,  (8.  C.) 
13  S.  B.  657. 

4.  The  impressions  of  a  juror  as  to  defend- 
ant's guilt,  based  on  what  he  "had  heard,"  do 
not  disqualify  him,  where  he  states  on  his  voir 
dire  that  he  can  render  a  fair  and  impartial  Judg- 
ment according  to  the  law  and  the  evidence.  — 
State  V.  James,  (8.  C.)  13  S.  B.  657. 

Sninmoning  and  impaneling. 

6.  Code  Va.  {  8156,  provides  that  in  civil 
oases  no  irregularity  in  any  writ  of  ventre /acios 
shall  be  sufficient  to  set  aside  a  verdict  unless 
the  party  making  the  obieotion  was  injured  there- 
by, or  unless  the  objection  was  made  before  the 
swearing  of  the  Jury.  By  Act  Jan.  18,  1888,  this 
provision  is  made  to  apply  tofelonycaaes.  Held, 
that  this  does  not  apply  where  the  record  fails  to 
show  any  venire  in  a  felony  case,  and  the  omis- 
sion of  the  writ  is  a  fatal  error. — Lewis  v.  Com- 
monwealth, (Va.)  12  S.  B.  1060. 

6.  Under  Code  Va.  (  SUStL  which  provides 
that  no  irregularity  in  any  writ  of  ventre  faoiaa 
shall  avail  to  set  aside  a  verdict  unless  the  ob- 
jecting party  was  injured  thereby,  or  unless  he 
objected  before  the  Jury  was  sworn,  it  is  no 
ground  for  arresting  Judgment  that  the  list  ao- 
oompanying  a  writ  of  venire  contained  more  than 
the  statutory  number  of  names,  or  that  it  pur- 
ported to  be  "for  trial  of  felonies"  generally,  in- 
stead of  some  particular  fel6ny,  where  no  objec- 
tion to  the  writ  was  made  l>efore  the  jury  was 
sworn. — ^Vawter  v.  Commonwealth,  (Va.)  12  8. 
E.  889. 

7.  But  the  action  of  the  court  in  ordering  an 
additional  number  of  persons  to  complete  the 
panel  without  a  secona  writ  is  good  ground  for 
arresting  Judgment,  though  the  objection  was  not 
raised  before,  since  the  statute  does  not  obviate 
the  need  of  a  venire.— Vawter  v.  Commonwealth, 
(Va.)  12  8.  B.  889. 

8.  The  provision  of  Code  Va.  %  8156,  that 
in  felony  cases  "no  irregularity  in  any  writ  of 
venire  facUu,  or  the  drawing,  summoning,  re- 
turning, or  impaneling  of  Jurors,  shall  be  sufB- 
dent  to  set  aside  a  verdict,  unless, "  etc. ,  does 
not  apply  to  a  felony  case  in  which  there  was  no 
venire  at  all.— Jones  v.  Commonwealth,  (Va.)  13 
a  E.  230. 

9.  The  recital  in  the  records  of  a  felony  case 
that  "thereupon  came  a  Jury,  •  •  •  who,  be- 
ing selected  and  tried  in  the  manner  prescribed 
by  law  for  the  selection  and  trial  of  Juries  in 
cases  of  felony,  were  sworn,"  ete.,  will  not  take 
the  place  of  the  afSrmative  showing,  which  is 
necessary,  that  there  was  a  writ  of  venire  facias 
in  the  case. — Jones  v.  Commonwealth,  (Va.)  12  S. 
E.  226. 

10.  Where  it  appears  by  the  record  in  a  felony 
case  that  the'  jury  were  elected,  impaneled,  tried, 
and  sworn  as  required  by  law,  it  will  be  pre- 
sumed in  this  court  that  the  proper  oath  was  ad- 
ministered to  them,  and  especially  is  this  the  case 
where  the  prisoner  and  his  counsel  were  present 
in  court  and  made  no  obieotion  at  the  time  the 
oath  was  administered.— State  r.  Ice,  (W.  Va.)  13 
8.  E.  605. 
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11.  Under  Gen.  Bt.  B.  C.  i  2234,  providing  for 
tbe  appointment  of  a  I'.'ry  commissioner,  and  de- 
claring tbat  he,  "with,  the  county  auditor  and 
chairman  of  the  board  of  county  commissioners 
»r  a  majority  of  the  same,  shall  constitute  a 
board  of  jury  commissioners,  "etc.,  a  drawing  for 
Jury  lists,  made  in  the  absence  of  the  auditor  by 
the  other  two  commissioners,  is  valid. — State  v. 
Merrimau,  (8.  O.)  13  B.  B.  819. 

12.  The  fact  that  a  person  who  sometime; 
acted  as  the  auditor's  deputy  was  present,  an ' 
furnished  the  names  from  the  auditor's  boolca 
did  not  invalidate  the  drawing  when  he  did  noi 
otherwise  participate  therein.— State  v.  Merri- 
man,  (8.  C.)  12  B.  E.  619. 

13.  Under  Gen.  Bt  S.  C.  I  2248,  providing  that 
Jurors  shall  be  drawn  "in  the  presence  of  the 
clerk  of  the  court  and  the  sheriff  of  the  county, " 
and  since  the  law  requires  the  commissioners  to 
exclude  from  the  list  the  names  of  persons  who 
are  not  of  "good  moral  character"  and  "good 
Judgment, "  the  commissioners  are  Justifled  in  ex- 
cluding the  public  from  the  drawings. — State  v. 
Uerriman,  (8.  C.)  12  S.  E.  619. 

14.  The  attorneys  of  a  party  have  no  right  to 
be  present  at  the  drawing,  or  to  inspect  the  Jury- 
listj  or  to  be  furnished  with  a  copy  thereof,  or  to 
be  informed  whether  any  names  have  been  re- 
jected by  tbe  commissioners. — State  v.  Merriman, 
(S.  C.)  13  S.  E.  619. 

15.  Under  Gen.  St  8.  O.  %  VSOft,  as  amended 
iy  Act  1886,  (19  8t  599,)  requiring  the  com- 
missioners, on  a  special  venire,  to  place  in  the 
tales- box  "the  names  of  150  persons  qualified  b.' 
law  to  serve  as  Jurors, "  it  is  no  ground  of  chai - 
lenge  to  the  array  that  two  of  the  slips  containing 
names  were,  by  inadvertence,  duplicates  of 
others,  so  ttiat  there  were  only  148  names  In  the 
box.— State  v.  Uerriman.  (S.  C.)  13  8.  E.  «19. 

16.  A  venire  faaioB  should  be  quashed  tor  ir- 
regularity on  its  face,  though  it  has  been  ex- 
hausted by  the  answer  of  the  venire.  Fauittle- 
BOT,  J.,  dissenting.— Muscoe  v.  Commonwealth, 
fVa.>l§8.  B.  790. 

Challenges  and  exemptions. 

17.  Though  defendant  in  an  indictment  for  con- 
spiracy has  exhausted  all  his  peremptory  challen- 
ges, be  cannot  complain  of  error  in  overruling  his 
ebailenge  for  cause,  where  the  juror  is  peremp- 
torily challenged  by  his  co-defendant,  who  did  not 
exhaust  his  peremptory  challenges.— State  v.  Bra- 
dy, (N.  C.)  12  S.  K.  325. 

18.  Under  the  statute,  which  provides  that 
"on  motion  of  either  party"  the  court  shall  exam- 
ine a  Juror  as  to  whether  he  is  related  to  either 
party,  an  omission  to  so  examine  him  cannot  be 
assigned  as  error  when  no  motion  therefor  is 
made.— State  v.  Merriman,  (S.  C.)  12  8.  E.  619. 

19.  It  is  no  ground  of  challenge  to  the  array 
en  special  venire  that  some  of  the  persons  whoso 
names  are  put  in  the  box  are  exempt  from  Jury 
service,  since  exemption  is  a  privilege  personal 
to  the  Juror,  and  he  may  waive  it. — State  v.  Mer- 
riman, (8.  C.)  12  S.  E.  619. 

20.  On  the  call  of  a  case  for  murder  defend- 
ant challenged  the  array  of  both  petit  and  grand 
Juries,  and  his  challenges  were  overruled,  and 
a  continiiance  had.  At  the  next  term  the  case 
was  called  before  a  difterent  circuit  Judge,  and 
the  challenges  were  again  presented.  The  Judge 
stated  that  "as  the  same  questions  had  been  pre- 
sented for  the  consideration"  of  his  colleague, 
who  "had  ruled  upon  them,  he  would  not  disturb 
the  ruling. "  Held,  that  this  was  not  a  ruling 
that  the  Judge  was  bound  by  the  previous  ruling, 
but  merely  that  he  would  not  disturb  it— State 
T.  Merriman,  (8.  C.)  12  8.  E.  619. 

Discretion  of  trial  court. 

21.  It  is  within  the  discretion  of  the  trial  Judge 
to  reject  a  Juror  because  his  father  and  the 
grandfather  of  tbe  accused  were  brothers. — State 
V.  Merriman,  (S.  C.)  13  8.  B.  619. 

22.  Under  the  statute,  the  question  whether 
a  Juror  examined  on  bis  voir  dire  is  indifferent 
•(  otherwise,  when  it  involves  a  mere  question 


01  fact,   la  addressed   ezclasively  to  ttie   trial 
court.— State  v.  Merriman,  (8.  C.)  13  S.  E.  619. 

Bight  to  jury  trial. 

28.  The  court  having  Jurisdiction  of  the  par 
ties,  if  there  was  no  consent  to  the  facts  being 
found  by  the  Judge  without  a  Jury,  the  proper 
remedy  was  by  appeal,  and  not  by  motion  to  set 
aside.— White  v.  Morris,  (N.  C.)  12  8.  B.  80. 

24.  Under  Code  Va.  i  3158,  providing  that  ■ 
court  "may  allow  a  special  Jury, "  the  allowanos 
of  a  special  jury  is  not  a  matter  of  right,  bat 
rests  in  the  sound  discretion  of  the  court  L^cT 
and  FxiTNTLSROT,  JJ.,  dissenting. —Atlantic  &  S. 
R.  Co.  V.  Peake,  (Va.)  12  8.  E.  848. 

25.  On  a  trial  for  a  misdemeanor,  defendant's 
waiver  of  arraignment  and  a  jury  trial  recited 
that  he  "waives  arraignment  and  a  trial  by  Jury, 
pleads  not  guilty,  and  puts  himself  upon  the 
country. "  Defendant  then  appeared,  and  went 
to  trial  without  a  jury.  Held,,  that  the  words 
"puts  himself  upou  the  country, "  contained  in 
the  printed  form  on  which  the  waiver  was  writ- 
ten, and  which  through  inadvertence  were  not 
erased,  were  mere  surplusage.— Logan  v.  State, 
(Ga.)  12  8.  E.  406. 

26.  Under  Code  Ga.  |  10,  providing  that  H 
person  may  waive  or  renounce  what  the  law  hat 
established  In  bis  fbvorwhen  he  does  not  thereby 
injure  others  or  affect  tbe  public  interest,"  the 
right  to  a  trial  by  Jury  may  be  waived  in  a  mis- 
demeanor case.— Logan  v.  State,  (Ga.)  13  8.  E. 
406. 

37.  The  city  court  of  Macon,  bein^  invested 
by  statute  (Acts  Ga.  1884-85,  p.  473)  with  power 
to  hear,  determine,  and  give  Judgment  in  all 
civil  cases  of  whicn  it  has  Jurisdiction,  unless 
a  trial  by  Jury  is  demanded,  a  Judgment  rendered 
by  the  Judge  without  a  Jury  in  an  attaclmieiit 
o&se,  though  the  foundation  of  the  attacbment  be 
a  conditional  note,  is  valid  where  doe  notice  bM 
been  given  of  the  proceedings,  and  there  Is  no 
appearance,  plea,  or  demand  for  a  loir  triaL— 
Sutton  V.  Gunn,  (Ga.)  13  S.  B.  979. 

Justifiable  Homicide. 

Bee  Homicide,  2-6. 

EUlijiff  Stock. 

Sea  Balhroad  Companiet,  38,  39. 


Laches. 


See  Equity,  16-19. 


LANDLORD  AND  TENANT. 

When  relation  exists,  see  Xaeter  and  Servant,  i. 

Bights  and  liabilities — Landlord's  pos- 
session. 
1.  A  tenant  cannot  defeat  the  possession  of  hi* 
landlord  by  merely  going  out  of  the  house,  talcing 
a  lease  from  another,  who  claims  title  thereto, 
and  going  back  professedly  under  the  new  leata. 
—State  V.  Howell,  (N.  0.)  13  S.  E.  660. 

Leases. 

3.  F.,  having  given  one  "oil  lease"  to  H.,  after- 
wards gave  another  "oil  lease"  to  S.,  of  the  nine 
property,  on  which  was  indorsed,  before  execu- 
tion: "This  lease  to  be  taken  subject  to  the  U. 
lease. "  Held,  tbe  second  lease  is  not  an  nneqniv- 
ocal  declaration  of  forfeiture  of  the  first. — Schanpp 
V.  Hukill,  (W.  Va.)  18  S.  B.  SOL 

8.  The  first  lease  having,  by  mistake,  been 
handed  back  to  the  lessor  to  be  canceled,  the  above 
indorsement  saves  to  H.  bis  right,  if  any,  to  havs 
such  mistake  corrected.— Sohaapp  t.  HukUL  (W. 
Va.)  13  S.  E.  601. 

Surrender. 

4.  When  the  surrender  of  a  lease  before  its  ex- 
piration is  unconditionally  accepted  by  the  lessor, 
without  any  reservation,  he  has  no  claim  sgauMi 
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tbe  lessee  for  damages  by  reason  of  the  dlmintshed 
rent  paid  thereafter  by  the  new  lessee.— Everett 
▼.  ■Williamson,  (N.  C.)  18  8.  E.  187. 

liandlord'8  lien. 

5.  One  who  receives  from  a  tenant,  and  sp- 
protnriates  to  his  own  use,  more  than  enough  of 
the  second  year's  crop  to  pay  the  claim  of  the 
landlord,  who  hsx  a  lien  thereon,  is  liable  to  the 
landlord  therefct  — Thigpen  v.  Maget,  (S.  C.)  12 
S.  E.  272. 

6.  Though  a  landord  has  consented  that  one 
'Who  has  bought  cotton,  on  which  he  has  a  land- 
lord's lien,  may  pay  the  price  to  his  tenants,  his 
<»>nsent  is  without  consideration,  and  may  be  re- 
voked at  any  time  before  It  has  been  acted  on, 
and  the  landlord  can  recover  the  amount  of  his 
lien  from  the  purchaser,  who,  with  knowledge 
of  the  revocation,  pays  the  tenant  for  the  cotton. 
—Sugg  V.  Farrar,  (N.  C.)  12  S.  B.  286. 

7.  Code  N.  C.  i  1754,  provides  that  crops 
raised  on  leased  lands  shall  be  deemed  to  be 
vested  in  possession  of  the  lessor  until  the  rent  is 
paid;  that  the  lien  thus  given  shall  be  para- 
mount; and  that  no  part  of  the  crop  can  be  re- 
XHOved  by  the  lessee  or  bis  assigns  before  the 
rent  is  satisfied,  without  the  lessor's  consent. 
Plaintiff  leased  land  for  a  year,  and  advanced 
seed,  eta,  to  her  tenant  to  enable  the  latter  to 
make  a  crop,  the  seed,  etc.,  to  be  returned  in 
kind.  At  the  end  of  the  year,  she  leased  the  land 
for  another  year  to  the  same  tenant,  and  agreed 
that  he  shojld  retain  her  share  of  the  former  crop 
to  enable  him  to  make  another  crop.  Seld,  that 
this  constituted  an  advancement  for  the  second 
year,  and  gave  plaintiff  a  lien  on  the  crop  there- 
of, though  her  share  of  the  first  year's  crop  had 
never  been  set  apart  to  her  or  divided  from  the 
bulk  belonging  to  the  tenant,  and  though  such 
share  was  to  be  returned  in  kind  or  paid  for  in 
money.— Thlgpen  v.  Haget,  (N.  C.)  12  S.  E.  272. 

8.  In  foreclosing  a  landlord's  lien  for  sup- 
plies it  is  not  necessary  to  furnish  an  itemized 
account  where  the  afBdavit  specifies  the  amount 
due.^Joues  v.  Eubanks,  (Qa.)  12  S.  E.  1065. 

9.  Under  Code  Ga.  i  1978,  which  provides  that 
landlords  furnishing  "supplies"  to  their  tenants 
may  secure  themselves  therefor  upon  the  crops,  a 
landlord  who  has  agreed  to  board  his  tenant  may 
have  a  lien  on  the  crop  for  such  board. — Jones  v. 
Eubanks,  (G»a.)  12  8.  E.  1065. 

10.  Wltere  the  evidence  shows  that  the  tenant 
had  asked  permission  to  move  the  crops  from 
the  leased  premises,  and  the  landlord  had  refused 
to  allow  it,  and  the  intention  of  the  tenant  is  not 
shown,  an  iustmction  that  if  the  tenant  was  mov- 
ing the  crop  the  landlord  might  sue  out  a  distress 
warrant,  need  not  be  qualified  by  adding  that,  if 
the  removal  was  made  with  the  landlord's  con- 
sent, or  if  it  was  necessary  to  enable  the  tenant 
to  pay  his  rent,  then  the  warrant  would  not  lie. — 
Jones  V.  Eubanks,  (Ga.)  iii  8.  B.  1065. 

Distress. 

11.  It  is  no  ground  for  dismissing  a  distress 
warrant  that  it  was  for  other  purposes  than  col- 
lecting rent,  where  the  plaintiff  amends  the  war- 
rant so  as  to  exclude  everything  except  rent. — 
Jones  V.  Eubanks,  (Ga.)  12  S.  E.  1065. 

12.  By  a  lease  the  lessor  sold  to  the  lessee  cer- 
tain goods  then  on  the  premises.  The  goods  were 
levied  on  for  taxes  against  the  lessor,  and  sold, 
the  lessee  becoming  the  purchaser.  W.  became 
his  surety  for  the  price,  and  the  lessee  gave  a 
deed  of  trust  on  the  goods  to  indemnify  him.  W. 
then  paid  the  purchase  money  to  the  sheriff.  The 
latter  had  not  removed  the  goods  from  the  prem- 
ises, but  he  retained  possession  until  the  pur- 
chase money  was  paid  by  W.  An  assignee  of  a 
jrear's  rent  due  from  the  lessee  sued  out  a  dis- 
tress warrant,  and  had  it  levied  on  the  goods. 
Code  W.  Va.  c.  93,  S  11,  provides  that  any 
goods  on  leased  premises  may  be  distrained  for 
rent,  and  that,  If  any  lien  be  created  while  they 
are  on  the  premises,  they  shall  be  liable  to  dis- 
tress for  one  year's  rent;  but  if,  when  carried  on 
the  premises,  the  goods  are  subject  to  any  lien, 
-the  interest  of  the  lessee  only  shall  be  liable  to 
distreas.    8ection  12  provides  that  "neither  this 


nor  the  preoedlng  section  shall  affect  any  lien  for 
taxes."  Held,  that  W.  was  not  subrogated  to 
the  tax-lien,  and  that  the  distress  for  rent  had 
preference  over  the  deed  of  trust. — ^Bartlett  t. 
Loundes,  (W.  Va.)  12  S.  B.  763. 

Benting  on  shares. 

18.  Where  a  lease  of  a  farm  on  shares  Is  in- 
definite as  to  the  time  of  its  termination,  and  no 
time  is  fixed  therein  for  division  of  the  crops, 
the  lessor  is  entitled  to  so  much  of  the  gathered 
crop  as  Is  necessary  to  i>ay  the  rents  due  him 
and  advancements  made  by  him,  without  wait- 
ing until  the  whole  of  the  crop  shall  be  gathered. 
—Smith  T.  Tlndall,  (N.  0.)  12  8.  E.  121. 

14.  An  agreement  by  which  the  owner  of  land 
Is  to  f  umisa  stock  and  tools  to  persons  who  are 
to  work  the  land  under  his  direction,  the  crop  to 
belong  to  the  land-owner  until  he  is  paid  his 
share  and  all  advances,  does  not  establish  the  re- 
lation of  landlord  and  tenant,  but  such  persons 
are  only  croppers  who  have  no  title  to  the  crop 
until  the  owner  is  fully  paid,  and  hence  one  who 
buys  from  them  before  uiat  gets  no  title  to  the 
crop.- Bryant  v.  Pugh,  (Ga.)  12  8.  B.  927. 

15.  An  agreement  by  which  a  person  is  to 
pay  t60  and  take  and  work  a  crop  put  out  by  a 
former  tenant,  and  give  the  land-owner  half,  his 
own  half  to  be  bound  for  the  WO,  constitutes  suoh 
person  a  renter,  and  title  to  the  crop  so  raised  ia 
In  him.— Bryant  v.  Fogh,  (Oa.)  12  8.  E.  927. 

liABOENT. 

What  constitutes. 

L  By  Code  Ga.  $  4414,  larceny  from  the  house 
of  anything  under  the  value  of  $50  is  a  misde- 
meanor oaTj;  while,  by  section  4406,  simple  lar- 
ceny, where  the  property  stolen  is  a  note,  due-bill, 
bank-bill,  or  any  paper  for  the  payment  of  money 
or  other  valuable  thing,  is  a  felony.  Held,  that 
one  tried  for  larceny  under  an  indictment  for  steal- 
ing from  a  house  "one  five-dollar  bill,  of  the  value 
of  five  dollars, "  cannot  be  convicted  of  simple  lar- 
ceny.—Allen  V.  State,  (Ga.)  12  8.  B.  661. 

2.  It  is  not  an  essential  element  of  theorime  of 
larceny  that  the  taking  should  be  Inert  causa,  for 
the  sake  of  gain.  Lucas,  P.,  dissenting.— State  T. 
Caddie,  (W.  Va.)  12  S.  E.  1098. 

Indictment. 

8.  An  indictment  for  larceny  after  trust,  under 
the  laws  of  Georgia,  cannot  be  sustained  on  spe- 
cial demurrer  where  it  charges  in  the  alternative 
that  the  defendant  converted  to  his  own  use,  or 
otherwise  disposed  of,  the  property  in  question.— 
Sanders  v.  State,  (Ga.)  12  8.  E.  1058. 

4.  In  an  indictment  for  larceny  after  trust,  un- 
der the  laws  of  Georgia,  it  is  sulBolent  to  describe 
tbe  property  stolen  as  "15  bead  of  beef  cattle, 
worth  ViO  per  head,  intrusted  to"  defendant. — 
Sanders  v.  State,  (Qa.)  12  S.  E.  1058. 

6.  An  indictment  charging  defendant  with 
converting  to  his  own  use  certain  cattle  Intrusted 
to  him  cannot,  on  special  demurrer,  be  sustained 
under  Code  Ga.  i  4422,  whlcn  relates  to  larceny  by 
factors,  warehousemen,  common  carriers,  or  "any 
other  bailees, "  because  it  fails  to  state  the  capacity 
in  which  defendant  received  the  goods  alleged  to 
have  been  tbe  subject  of  the  larceny.^Sanders  t. 
State,  (Ga.)  12  S.  B.  1058. 

6.  Nor  is  such  indictment  good  under  Code  Ga. 
i  4424,  because  It  falls  to  state  the  object  of  the 
bailment.— Banders  v.  State,  (Ga.)  12  a  B.  1068. 

Evldenoe. 

7.  vniere  the  charge  is  larceny  from  the 
house  by  stealing  goods  from  a  wholesale  store, 
the  corptM  delicti  is  not  established  without  proof 
that  the  goods  disappeared  by  stealing  rather 
than  by  sale  to  retail  dealers  in  the  course  of  busi- 
ness. If  the  goods  in  question  were  not  missed 
from  the  stock,  and  the  stock  was  never  ascer- 
tained to  be  short  or  deficient,  the  presumption  is 
they  were  sold,  and  not  stolen. — Johnson  v.  State, 
(Ga.)  12  8.  E.  471. 

8.  In  a  larceny  oase,  for  taking  certain  per- 
sonal property  from  a  cert^n  steamer,  evidence 
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is  admissible,  wbere  it  appears  tnat  gooaa  oi  xne 
cbaracter  found  In  defendant's  possession  were 
on  the  vessel  at  the  time  of  tbe  alleged  larceny, 
that  they  were  stolen  therefrom,  and  that  defend- 
ant was  at  mat  time  employed  on  tbe  vesseU— 
Griffin  ▼.  State,  (Oa.)  12  8.  £.  409. 

Evidence — Variance. 

9.  One  Indicted  for  larceny  from  "Kennedy" 
U.  may  be  convicted  of  larceny  from  "Canada" 
H.,  as  the  name  written  in  the  indictment  may 
be  pronounced  in  the  same  way  as  that  given  in 
the  evidence,  and  as  the  variant  orthography  is 
not  calculated  to  mislead  defendant  in  the  ptot)- 
aration  of  his  defense.— State  v.  White,  (8.  C.) 
la  a.  E.  861. 

Presumption. 

10.  A  charge  that  if  the  goods  were  found  in 
defendant's  possession,  and  such  possession  was 
left  unezplafned,  "the  law  raises  the  presumption 
from  that  possession  that  he  committed  the  lar- 
cenv, "  is  erroneous. — Griffin  v.  State,  (Oa.)  13  8. 
B.i09. 

Lease. 

See  Landlord  and  Tenant,  2-i. 

Mining  leases,  see  Aflne*  and  Mint/ng,  1-8. 

LIBEL  AND  SLANDER. 

What  actionable. 

1.  To  say  of  another  that  he  Is  a  thlaf  Is  ac- 
tionable per  ge.— Roberts  v.  Ramsey,  (Oa.)  12  B. 
E.  6i4. 

Aotion  for — Pleading. 

2.  Tbe  libel  alleged  in  a  declaration  was  "either 
by  erroneous  classification  or  classification  ob- 
tained by  the  brick  company  and  their  subcon- 
tractors by  collusion  with  the  subordinate  engi- 
neers of  the  construction  company,  or  some  of 
them,  the  work  of  the  Chattahoochee  Brick  Com- 

fiany  has  been  overestimated  to  the  extent  of  at 
east  1100,000. "  The  declaration  alleged  that  these 
words  were  falsely  and  maliciously  published  of 
and  concerning  the  plaintiff,  who  was  one  of  the 
subordinate  engineers  of  the  construction  com- 
pany in  charge  of  the  classification  of  the  work  of 
tbe  brick  company,  and  that  these  words  were  in 
tended  to  charge  tbe  plaintiff  with  fraudulently 
colluding  with  tbe  brick  company  and  its  subcon- 
tractors to  cheat  and  defraud  the  construction 
company,  and  the  declaration  avers  extraneous 
facts  to  show  that  they  bad  reference  to  him,  and 
were  so  understood  and  received.  Held,  that  the 
declaration  stated  a  good  cause  of  action,  and  that 
no  special  damage  was  essential  to  support  tbe  ao- 
Uon.— Hardy  v.  WiUiamson,  (Oa.)  12  8.  E.  874. 

LICENSE. 

Municipal,  see  Municipal  Corporatiofu,  6. 
To  sell  liquor,  see  Intoxicattng  Liquors,  1-6. 

Dealers  in  futures. 

The  requirements  ot  Act  Oa.  1888,  p.  28, 
tnat  a  tax  be  paid  by  every  individnal,  nm,  or 
agent  "engaged  in  the  business  of  selling  or  buy- 
ing" futures,  apply  to  one  soliciting  customers  m 
the  state,  who  on  obtaining  a  customer  receives  his 
money  and  telegraphs  his  offer  to  a  firm  in  an- 
other state,  and  if  the  offer  Is  accepted  forwards 
the  money,  and  thereafter  pays  to  the  customer  his 
profits  or  collects  from  him  his  losses. — Alexander 
T.  State,  (Oa.)  12  8.  E.  408. 

LIENS. 

Bee,  also,  Maritime  Liens;  JIfeciPianics'  Liens. 
Of  attorney,  see  AUomeu  and  Client,  8,  4. 

judgment,  see  Judfjment,  15-18. 

landlord,  see  L<nuUord  and  Tenant,  6-10. 


taxes,  see  irtxatum,  o. 

vendor,  see  SaEe,  9 ;  Vendor  and  F^ndee,  8-11. 

On  crops. 

A  "cropper"  having  furnished  tbe  labor, 
and  raised  a  crop  on  shares,  the  owner  of  tbe 
land  furnishing  uie  stock,  and  retaining  control 
of  the  crop  until  his  rent  and  advances  were 
paid,  the  "cropper"  may  recover  her  share  by 
foreclosure  of  a  laborer's  lien,  thongh  she  is  a 
widow,  and  was  aided  in  raising  the  crop  by  the 
work  of  her  minor  children,  anof  by  extra  labor 
employed  for  a  few  days. — McElmurray  t.  Turn- 
er, (Ofl.)  12  8.  E.  859. 

Life  Lunuanca. 

Bee  Inswrance. 

LIMITATION  OF  ACTIONS. 

Bee,  also.  Adverse  Possession. 
For  statutory  penalty,  see  Qui  21am  and  PenaX 
Actions,  1. 

When  statute  Is  applicable. 

1.  Act  Gte.  March  16,  1869,  declaring  tJut  all 
causes  of  action  acomed  prior  to  Jane  1,  I^ 
should  be  barred  onless  soft  was  broagbt  by  Jan- 
uary 1,  1870,  does  not  apply  to  an  heir's  right  of 
action  against  the  administrator,  when  the  heir 
was  an  infan^  and  bad  no  guardian  until  V&IA, 
as  his  right  of  action  did  not  aocme  until  vaA 
appointment.— Monroe  v.  Simmons,  (Oa. )  12  8.  E. 
648. 

2.  The  statute  of  limitations  does  not  ran 
against  the  right  of  a  tax-payer  to  contest,  by 
equitable  proceeding,  the  validity  of  the  election 
by  which  it  was  determined  to  issue  township 
bonds  in  aid  of  a  railroad.— Jones  t.  Comaussion- 
ers  of  Person,  (N.  C.)  12  8.  E.  68. 

8.  The  statute  of  limitations  does  not  nm 
against  a  charge  on  land  for  owelty  of  partitioa. 
as  the  title  to  the  land  so  charged  does  not  vest 
completely  in  him  to  whom  the  same  was  allotted 
until  the  charge  is  paid,  and  till  thea  the  t«rti- 
tion  is  not  complete. — Ez  parte  Walicer,  (H.  C-)  12 
8.  E.  186. 

4.  The  statute  of  limitations  mns  against  lia- 
bility for  permissive  waste,  thongh  it  is  continu- 
ous In  its  cbaracter;  and  the  tenant  in  dower  is 
liable  for  such  waste  only  as  has  been  suffered 
during  the  three  years  before  the  bringing  of  the 
action.— Bherrlll  v.  Connor,  (N.  C.)  12  8.  E.  SsS. 

Bunning  of  statute. 

5.  Where  partners,  upon  disaointion,  agree  to 
submit  a  dispute  to  an  arbitrator,  bat  immedi- 
ately repudiate  this  agreement,  the  statute  of 
limitations  begins  to  run  from  the  time  of  the  re- 
pudiation, as  to  the  matter  involved. — llarray  v. 
Penny,  (N.  C.)  12  8.  E.  967. 

6.  The  statute  of  limitations  does  not  begin  to 
run  against  remainder-men  in  favor  of  one  to 
whom  the  life-tenant  has  sold  the  property  until 
the  life-tenant's  death.— Taylor  v.  Kemp,  (Oa.) 
12  S.  E.  296. 

7.  Where  the  state  board  of  education  appor- 
tions a  certain  share  of  tbe  school  fund  in  its 
hands  to  a  certain  county,  it  holds  such  share  f or 
the  benefit  of  the  latter,  and  a  subsequent  pay- 
ment of  a  part  of  such  share  to  another  ooonty  is 
a  conversion,  and  the  statute  of  limitation  bogies 
to  run  in  favor  of  such  state  l>oard,  and  uainst 
the  former  county,  from  the  time  snch  former 
county  has  notice  thereof. — Conntv  Board  of  Ed- 
ucation V.  State  Board  of  Education,  (N.  C.)  12 
8.  E.  452. 

8.  Defendant  sold  land  to  plaintiff's  son.  snt. 
gave  bond  for  title,  plaintiff  becoming  sarety  on 
the  purchase-money  notes  under  an  agreempnl 
with  the  vendee,  indorsed  on  the  bond  and  wit 
nessed  by  defendant,  by  wfaich,  on  payment  cf 
the  purchase  money  and  conveyance  to  the  reo- 
dee,  he  should  convey  her  a  life-estate  in  th« 
land.    Held,  that  the  statute  of  limitations  iott- 


not  begin  to  run  against  an  action  by  plaintiff,  to 

compel  the  conveyance  to  her  of  a  life-estate, 
until  all  the  purchase  money  is  paid.— Barnes  r. 
McCullers,  (N.  C.)  13  8.  B.  894. 

SuBpensioii  of  statute. 

9.  In  an  action  against  a  physician  for  mal- 

Sractice,  an  amendment  striking  out  of  the  deo- 
tratlon  all  allegations  as  todefeudant's  undertak- 
ing to  cure  plaintiff,  and  leaving  the  action  to 
stand  on  his  failure  to  use  reasonable  care  and  skill 
in  treating  plaintifT,  does  not  introduce  a  new 
cause  of  action,  as  to  which  the  statute  of  limita- 
tions runs  until  such  amendment  is  made,  but  the 
statute  ceases  to  run  with  the  tiling  of  the  original 
declaration.— Kuhn  v.  Brownfleld,  (W.  Va.)  12  S. 
E.  619. 

10.  A  motion  for  execution  upon  a  dormant 
Judgment  Is  not  "an  action"  within  the  meaning 
of  Code  N.  C.  {  166,  providing  that  "if  an  action 
shall  be  commenced  within  tibe  time  prescribed 
therefor,  and  the  plaintiff  be  nonsuited,  or  a 
judgment  therein  be  reversed  on  appeal,  or  be 
arrested,  the  plaintiff  •  *  *  niay  commence  a 
new  action  within  one  year  after  such  nonsuit, 
reversal,  or  arrest  of  Judgment. "— Mollhenny  v. 
Wilmington  Savings  &  Trust  Co.,  (N.  C.)  18  S. 
E.  1001. 

11.  Land  belonging  to  a  Judgment  debtor  was 
•old  under  execution,  and  hid  in  by  plaintiff  un- 
der a  parol  agreement  to  purchase  and  hold  the 
land  until  defendantcould  redeem.  Bhortly  after 
the  purchase  plaintiff  took  possession  and  held  it 
for  seven  or  eight  years.  Held,  that  defendant's 
right  to  enforce  the  trust  was  not  barred  by  the 
statute  of  limitations,  nor  by  lax>se  of  time,  where 
it  appeared  that  the  failure  to  close  the  trust  for 
so  long  a  period  was  by  mutual  assent. — Hinton 
V.  Pritchard,  (N.  C.)  12  8.  B.  842. 

12.  Where  the  original  complaint  for  aland  r 
alleged  that  the  words  were  uttered  more  than  six 
months  before  suit,  an  amended  complaint  for 
other  words  uttered  within  that  time,  but  more 
than  six  months  before  the  amendment,  must  bo 
u-eated  us  the  commencement  of  a  new  suit,  and 
the  cause  of  action  is  barred ;  Code  Civil  Froc.  N. 
C.  S  157,  providing  tbat  an  action  for  slander 
must  be  brought  within  six  months.— Hester  t. 
Mullen,  (K  0.)  18  S.  E.  447. 

Disabilities — Inftmoy. 

13.  Under  Code  O-a.  {  2926,  providing  that  in- 
fants shall  be  entitled  to  the  same  time  after  the 
disability  is  removed  as  is  prescribed  for  other 
people,  the  statute  does  not  run  during  the  in- 
lancj  of  one  whose  guardian  fails  to  sue  the  ad- 
ministrator, upon  the  settlement  of  the  estate,  for 
the  infant's  portion.— Monroe  v.  Simmons,  (Qa.) 
18  S.  B.  643. 

fart  payment. 

14.  Where  a  debtor  owes  two  claims,  a  pay- 
ment made  on  another  claim  than  that  sued  on, 
will  not  take  the  one  sued  on  out  of  the  statute 
of  limitations ;  but,  if  made  on  the  whole  account 
between  the  parties,  it  will  prevent  the  bar  of 
the  statute.— Foggeth  v.  Gaflney,  (8.  C.)  12  S.  B. 

■seo. 

15.  Where  the  holder  of  a  note  seeks  to  avoid 
the  bar  of  the  statute  of  limitations  by  a  subse- 
quent promise  arising  from  a  partial  payment 
made  within  the  statutory  period,  the  action  must 
be  brought  on  the  subsequent  promise  as  a  new 
cause  of  action,  and  not  on  the  note  itself,  though 
that  was  not  barred  when  such  payment  was 
made.— Fleming  v.  Fleming,  (8.  C.)  18  8.  B.  257. 

Pleading. 

16.  Under  Code  M.  C.  f  138,  the  statute  of  lim- 
itations must  be  pleaded,  and  cannot  be  taken  ad- 
vantage of  by  demurrer,  even  where  an  equitable 
claim  appears  on  the  face  of  the  bill  to  be  barred. 
—Guthrie  v.  Bacon,  (N.  C.)  18  8.  E.  304. 

17.  The  defense  of  the  statute  of  limitations 
cannot  be  raised  unless  pleaded.— Randolph  v. 
Randolph,  (N.  C.)  12  S.  E.  874. 

18.  The  statute  of  limltetions  having  been 
pleaded,  and  the  truth  of  the  plea  appearing  on 
the  face  of  the  declaration,  the  objectdon  oau  be 


taken  at  the  time  by  a  motii 

em  Union  TeL  Co.  r.  Nunna  ' 

19.  A  complaint  which  i  i 

executed  a  note  of  which  i 

became  the  holder,  that  sev  i 

were  made,  without  stating  | 

then  prays  for  judgment  fo  I 
note,  with  interest,  less  tb 

shows  conclusively  that  the  : 

itself,  and  not  on  a  subseqv  i 
to  pay  the  balance  remain: 

and  plaintiff  cannot  recover  ' 

is  barred  by  the  statute  of  i 

V.  Fleming,  (S.  C.)  12  S.  B.  : 

Uve-SlK  I 

KilUog  stock,  see  Rnilroad 
Shipments,  see  Carriers,  7-i 


Lunati 


See  Insanity. 


MALICIOUS  A  I 

Indictment. 

Vndsr  Code  N.   0.  J    I 
amended  by  Act  N.  C.  1885 
one    shall    wantonly  and   ^   1 

Sroperty  of  another,  he  shal 
emeanor,  an  indictment  is   ■. 
leges  that  the  accused  "wi  i 
did  injure, "  without  chargii  : 
fully  dona— State  v.  Martin 


MAUdOUS  FRC  ! 

Liability  for  counsel  fees,  sei 

Malice — Want  of  probi  : 

1.  To  make  out  probable  : 
if,  when  he  commenced  the    i 
fendant  had  reasonable  groa  ( 
guilt  of  the  accused.— Joine: 
(Qa.)  18  8.  B.  sei. 

8.  The  voluntary  dlscont  i 
tion  does  not  raise  a  presun  | 
put  on  tiie  defendant,  in  a 
prosecution,  the   burden   ol 
cause.— Joiner  v.  Ocean  S.  E 
861. 

8.  Declarations   of   plaii 
trover  suit,  not  made  in  the   i 
nor  brought  home  to  him  ii 
missible  to  show  malice  in  b  : 
Farrar  v.  Braokett,  (Qa.)  12  I 

Evidence. 

4.  In  an  action  for  mal! : 
probable  cause  suing  out  a  | 
ment,  where  the  evidence  is 
warrant  a  verdict  either  waj , 
ror  to  exclude  from  evidence  i 
filed  against  plaintiff  by  def 
the  appointment  of  a  receive  : 
on  the  ground  that  plainti  I 
trader,  and  the  debt  was  pas  ; 
of  the  court  denying  such  pel  I 
Tolbert,  (Qt,.)  12  8.  B.  186. 

Damages. 

5.  Plaintiff,  In  an  action  ! 
cution  of  a  trover  suit  by  tal : 
saw-mill,  can  plead  and  recn  i 
damages  caused  by  the  takii  i 
of  the  mill  during  the  time 
its  possession. — Farrar  v.  Bm 
686. 

6.  Where  trover  is  broug'i 
and  plaintiff  gives  security  eui 
of  both,  but  only  recovers  on<  i 
an  action  for  malicious  prose  < 
for  the  mill  while  in  plalntifl 
rar  v.  Brackett,  (Qa.)  12  8.  I! 
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MALPBAOTIOE. 

InatmotionB. 

In  an  action  against  a  physician  for  mal- 
practice, an  InBtractlou  that  ordinary  sirill  is 
"the  skill  which  a  surgeon  would,  under  the  cir- 
cumstances of  the  case,  reasonably  use  In  treat- 
ing the  case, "  is  not  erroneous.— Boon  v.  Murphy, 
(N.  C.)  laa  E.  1082. 

MANDAMUS. 

When  lies. 

1.  The  decision  of  the  state  board  of  canvass- 
ers as  to  who  has  received  the  greatest  nvunber 
of  votes  for  state  senator  in  a  certain  district,  and 
Its  Issuance  of  the  certificate  of  election  to  such 
person,  cannot  be  reviewed  or  revised  by  nuxn- 
damus,  as  Act  B.  C.  July  5,  1882,  (17  St.  1173,) 
expressly  invests  the  hoard  of  state  canvassers 
with  judicial  power  in  the  determination  of  all 
contested  election  cases, — Ez  parte  Scarborough, 
(S.  C.)  13  S.  £.  eS66. 

To  county  court. 

2.  Code  W.  Va.  o.  89,  S  84,  provldM  fhat  th« 
county  court  shall  examine  the  yearly  statement 
of  account  of  the  sheriff,  and  that,  If  it  shall  find 
the  account  to  be  correctly  stated,  it  shall  approve 
the  same,  but  that,  if  the  account  be  found  incor- 
rect, it  shall  make  a  restatement  thereof.  Held, 
that  the  county  court  could  not  be  compelled  by 
mandamus  to  reverse  its  action  dissUowlng  cred- 
its claimed  by  a  sheriff  on  rendering  bis  account. 
-Miller  V.  County  Court,  (W.  Va.)  U  S.  B.  703. 

To  state  boards. 

8-  Though  the  board  of  state  canvassers  acts 
Judicially  in  determining  appeals  from  the  county 
canvassers,  the  equal  division  of  the  state  can- 
vassers on  such  appeals  operates  as  an  aflBrmance 
of  the  action  of  the  county  canvassers,  and  lb  is 
then  the  duty  of  the  state  canvassers  to  accept 
the  returns  as  made,  and  to  certify  the  result  to 
the  secretary  of  state.  This  duty  is  ministerial, 
and  mandamus  will  lie  to  compel  its  perform- 
ance.—Ez  parte  Elliott,  (S.  C.)  13  a  B.  428. 

To  corporations. 

4.  In  mandamus  to  compel  a  railroad  com- 
pany to  receive  and  recognize  the  relator  as  one 
of  its  directors,  the  acting  director,  whose  place 
the  relator  seeks  to  fill.  Is  a  necessary  party, 
though  he  is  not  a  resident  of  the  state.— Cross 
V.  West  Virginia  C.  &  P.  Ky.  Co.,  (W.  Va.)  13 
B.  B.  706. 

5.  In  mandamus  to  compel  a  railroad  com- 
pany to  receive  and  recognize  the  relator  as  one 
of  its  directors,  the  peremptory  writ  must  desig- 
nate the  term  during  which  he  is  to  be  admitted 
as  a  director,  and  it  is  not  sufficient  to  require 
the  company  to  receive  him  "for  the  year  for 
which  directors  were  elected  at  the  last  general 
meeting  of  stockholders. " — Cross  v.  West  Vir- 
ginia C.  &  P.  By.  Co.,  (W.  Va.)  13  8.  B.  766. 

6.  In  West  Virginia,  mandam,us  is  the  proper 
remedy  for  one  who  claims  to  have  been  elected 
director  of  an  incorporated  company,  and  to  have 
been  unlawfully  held  out  of  the  ofnce. —Cross  v. 
West  Virginia  Cent.  &  P.  Ry.  Co.,  (W.  Va.)  13  8. 
B.107L 

MABITIMB  UENS. 

Enforcement. 

In  an  action  to  enforce  •  lien  on  a  steam- 
boat for  machinery  placed  therein,  a  motion  by 
defendant  that  a  subsequent  mortgagee  of  the  ves- 
sel be  made  a  party  defendant  is  properly  denied, 
as  such  mortgagee  Is  not  a  necessary  par^'. — 
Kornegay  v.  Farmers'  &  Merchants'  Steam-Boat 
Co.,  (N.  C.)  13  8.  B.  138. 

MASmAGK 

See,  also.   Divorce;  Dower;  Homestead;  Site- 
band  and  Wife. 


FsUore  to  reoord  and  wrongftil  issuance 

of  license. 

1.  Under  Code  N.  C.  %  tISt,  subd.  S,  allowtn?  the 
Joinder  of  several  causes  of  action  arising  out  of 
contract,  express  or  implied,  three  causes  of  au;tioD 
against  a  register  of  deeds  for  statutory  penalties 
for  failure  to  record,  and  for  wrongful  Issuance  of. 
marriage  licenses,  may  be  united  in  the  same 
complamt— Maggett  v.  Boberts,  (N.  C.)  12  S.  E. 

mi. 

2.  In  an  action  against  the  register  for  the 
statutory  penalty  for  failure  to  record  marriage 
licenses  issued  by  him,  brought  under  Code  N.  C. 
S  1819,  which  provides  a  penalty  for  failure  to 
record  a  license  ur  the  retmm  thereon,  no  allef»- 
tion  as  to  failure  to  reoord  the  return  is  required, 
and  it  Is  Immaterial  that  the  marriages  fomhicb 
the  licenses  were  issued  were  not  celebrated  un- 
til after  the  expiration  of  defendant's  term  of 
office.- Maggett  V.  Roberts,  (N.  C.)  12  8.  E.  85«. 

8.  But  in  an  action  for  the  penalty  given  by 
Code  N.  C.  {  1816,  where  a  register  "knowingly, 
or  without  reasonable  inquiry, "  issues  a  marriage 
license  to  two  persons,  either  of  whom  is  under  1^ 
years  of  age,  the  complaint  must  allege  that  de- 
fendant issued  such  a  license  "knoivingly,  or 
without  reasonable  Inquiry.  "—Maggett  ▼.  Bob- 
arts,  (K.  C.)  13  8.  B.  890. 

4.  Under  Code  N.  C.  i  1816,  which  provides 
that  if  the  register  of  deeds  of  any  county,  with- 
out reasonable  inquiry  as  to  the  age  of  tbe  par- 
ties, shall  issue  a  marriage  license  without  the 
consent  of  tbe  father,  eta,  where  either  of  the 
parties  Is  under  the  age  of  18,  he  shall  forfeit  a 
certain  sum,  he  is  liable  to  the  forfeit  where 
sucb  license  is  issued  by  one  whom  he  has  as- 
sumed to  appoint  a  special  deputy  for  that  pur- 
pose, and  it  is  immaterial  whether  the  depntj 
made  such  inquiry  or  not. — Cole  v.  Laws,  CS-  CT) 

12  a  B.  985. 

Marshaling  Assets. 

See  Equitu,  14. 

MASTER  AND  SERVANT. 

Contract  of  hiring. 

1.  Where  nothing  was  said  when  a  eoatract 

of  hiring  was  made  as  to  when  the  servant  should 
be  paid,  but  afterwards  the  master  said  that  he 
would  pay  from  time  to  time  during  the  year, 
and  paid  a  portion,  there  was  no  contract,  ex- 
press or  implied,  that  nothing  should  be  paid  un- 
til the  end  of  the  year.— Boothe  v.  RatclUte,  rK. 
C.)  13  8.  B.  113. 

3.  A  contract  whereby  one  person  agrees  to 
cultivate  certain  land  of  another  and  pay  the  lat- 
^0r  a  stipulated  rental,  with  the  understanding 
^at  he  shall  work  for  the  latter  whenever  the 
latter  needs  him,  and  he  can  leave  his  own  crop, 
creates  the  relation  of  landlord  and  tenant  and 
not  of  master  and  servant,  and  a  third  person 
who  takes  the  tenant  away  cannot  be  convicted 
under  Code  K  C.  JJ  8119,  8120,  for  enticing  awar 
the  servant  of  another.— state  v.  Hoover,  (N.  C^ 

13  8.  B.  451.- 

Compensation. 

8.  In  an  action  for  servloes  rendered,  plaia- 
tiS  testified  that  he  contracted  to  warl(  for  de- 
fendant for  a  year  for  a  certain  sum  and  a  house 
to  live  in;  that  it  was  agreed  that,  If  either  party 
became  dissatisfied  during  the  year,  plaintiff  was 
to  stop  work;  and  that  he  left  durihfr  the  year 
because  the  house  furnished  him  \>j_  defendant 
was  unfit  to  live  in.  Held,  that  plaintiff  could 
recover  on  a  qpuinJtwn  meruit,  as  he  had  a  right 
to  terminate  the  contract  at  any  time,  and  actu- 
ally terminated  it  for  legal  cause.— Boothe  v. 
Ratcllffe,  (N.  C.)  13  8.  B.  113. 

Discharge. 

4.  Where  a  ship  loaded  with  cotton  takes  fire 
In  port  ]ust  before  clearing,  and  a  shipping  firm 
is  employed  by  the  master  to  take  charge  of  her, 
to  extinguish  the  fire,  unload  the  cargo,  and  do 
everything  else  necessary  for  the  protoctian  of 
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the  vessel  and  cargo,  such  employment  is  not  a 
contract  of  agency,  but  one  of  hiring,  and  the 
owners  cannot  discharge  the  firm  without  cause. 
— Horan  t.  Btrachan,  (Ga.)  12  a  £.  678. 

Master's  liability  to  third  persons. 

5.  The  owner  of  a  cargo  of  coal  hired  plain- 
tiff to  assist  in  unloading  it,  and  also  hired  of 
defendants  a  pair  of  mules  and  a  driver  to  be 
used  in  raising  the  coal  from  the  hold  of  the  ves- 
sel. Said  owner  was  to  have  full  control  of  the 
mules  and  the  driver,  and  might  put  the  driver 
at  any  other  work.  And,  although  he  paid  de- 
fendants for  the  hire  of  the  mules  and  driver,  he 
had  tbe  right  under  his  contract  of  hiring  to  dis- 
charge the  driver,  and  appoint  a  substitute. 
Held,  lu  an  action  for  pejrsonal  Injuries  occa- 
sioned by  the  driver's  careless  management  of 
the  mules,  that  in  said  work  the  driver  was  not 
the  servant  of  defendants,  but  of  tbe  coal- owner. 
— Brown  V.  Smith,  (Qa.)  18  &  E.  411. 

JVegUgenoe  of  master. 

6.  In  an  action  against  a  railroad  company  for 
Injuries  to  an  employe,  where  the  evidence  shows 
that  a  draw-bar  supplied  by  defendant  to  be  used 
In  coupling  oars  was  used  on  two  occasions,  work- 
ing well  on  the  first,  but  failing  to  work  on  the 
second,  though  twice  tried  in  a  proper  manner,  a 
jury  might,  in  the  absence  of  any  explanation  from 
the  company,  infer  that  the  implement  was  defect- 
ive.—Ousley  V.  Central  Railroad  &  Banking  Co., 
(Oa.)  12  S.  "a.  938. 

7.  A  second  effort,  on  the  same  occasion,  to 
c»uple  cars  with  a  draw-bar,  the  first  having  failed 
because  the  bar  had  become  fixed  in  its  position, 
and  not  readily  movable,  is  not  necessarily  im- 
proper or  inexcusable  where  the  bar  had  been 
shaken  loose  after  the  first  effort,  and  before  the 
second  was  made,  although  the  second  failed  for 
tbe  same  reason  as  the  first,  and  the  plaintiff  was 
thereby  injured. — Ousley  v.  Central  Railroad  & 
Banking  Co.,  (Ga.)  12  8.  E.  ViH. 

8.  Plaintiff,  in  the  employ  of  a  mining  com- 
pany, brought  his  action  for  a  bum  received  after 
a  blast,  in  consequence,  as  he  alleged,  of  the  igni- 
tion of  fire-damp  negligently  allowed  to  accumu- 
late in  the  mine.  Defendant  alleged  that  the  bum 
came  from  the  powder  only,  and  was  due  to  plain- 
tiff's carelessness  in  going  too  near  the  blast.  It 
asked  the  court  to  instruct  that  if  it  was  shown 
that  plaintiff  waa  injured,  and  the  evidence  left  it 
doubtful  whether  such  injury  was  due  to  his  reck- 
less exposure  of  himself  to  the  blast,  or  to  Ibe 
presence  of  fim-damp,  then  the  burden  was  on 
plaintiff  to  show  that  the  injury  was  due  to  the 
latter  and  not  to  the  former  cause.  Held,  that 
this  instruction  was  properly  refused,  as  it  puts 
on  plaintiff  the  burden  not  only  of  showing  defend- 
ant's negligence,  but  of  negativing  any  negligence 
on  his  part.— Comer  v.  Consolidated  Coal  St  Min> 
Ing  C!o.,  (W.  Va.)  12  8.  K.  478. 

9.  The  presence  of  one  clinker  of  unusual  size 
In  a  pile  of  coal  dross  on  the  margin  of  a  rail- 
-way  track  where  switching  is  to  be  done,  on  which 
clinker  a  brakeman  accidentally  steps  and  slips  in 
descending  from  a  moving  engine,  in  the  due 
course  of  bis  duties,  will  not  render  the  company 
liable  for  a  personal  injury  which  the  brakumau 
sustains,  as  such  injury  under  the  circumstances 
is  purely  accidental.— Iice  v.  Central  B.  Co.,  (Qa.) 
12  a  Ei  SG7 

10.  An  Injury  occurring  to  a  brakeman  while 
passing  over  a  car  loaded  with  ore,  through  a 
piece  of  ore  turning  under  his  foot,  thereby  pre- 
cipitating him  to  the  ground,  is  prima  facie  the 
result  of  accident  rather  than  of  the  negligence  of 
the  railroad  company.— East  Tennessee,  V.  &,  G. 
Ky.  Co.  V.  Suddeth,  (Ga.)  12  S.  E.  683. 

11.  Wliere  the  defect  in  the  appliances  is  such 
that  the  master  should  have  known  it,  he  will  be 
presumed  to  have  known  It— Ocean  8.  B.  Co.  v. 
Matthews,  (Qa.)  12  B.  E.  683. 

13.  A  railroad  company  having  cut  Its  road- 
bed along  the  side  of  a  mountain,  it  Is  negligence 
lor  it  to  leave  masses  of  rock,  which  bad  been 
loosened  in  blasting,  in  such  a  position  that  they 
are  liable  to  fall  at  any  time  npun  the  track;  and 
it  is  not  relieved  from  liabllitv  for  a  cunseouent 


injury  to  an  employe  on  its  train  by  the  fact  that 
it  hires  a  track-walker,  whose  duty  It  is,  before 
and  after  the  passage  of  each  train,  to  see 
whether  rock  has  fallen,  or  is  about  to  fall. — 
Bean  v.  Western  N.  C.  R.  Co.,  (N.  C.)  18  8.  E. 
600. 

18.  Where  a  rule  of  a  railway  company  stipu- 
lates that  employes  shall  not  be  entitled  to  com- 
pensation for  injuries,  the  regular  compensation 
paid  for  services  covering  all  such  risks,  and  that 
all  officers  employing  men  "will  have  these  con- 
ditions distinctly  understood  and  agreed  to  by 
each  employe  before  he  enters  the  service, "  an 
employe  whose  attention  Is  not  called  to  the  rule 
otherwise  than  by  giving  him  the  rule-book  con- 
taining it  is  not  bound  by  it.— Georgia  Pac.  Ry. 
Co.  V.  Dooley,  (Oa.)  13  &  E.  823. 

Pleading. 

14.  In  an  action  against  a  railroad  company  for 
the  negligent  killing  of  an  employe,  a  declara- 
tion alleging  that  deceased  was  killed  by  an  en- 
gine of  the  company,  setting  forth  such  a  state- 
ment of  the  facts  and  circumstances  connected 
with  the  killing  as  did  not  of  themselves  negative 
the  existence  of  negligence  on  the  port  of  the 
company,  and  distinctly  averring  that  the  de- 
ceased was  without  fault,  and  that  the  killing 
was  caused  by  the  negligence  of  the  company's 
servants  in  tbe  running  of  such  engine,  was  not 
demurrable.— Central  &.  Co.  r.  Hubbard,  (Go.) 
13  S.  E.  103a 

Eridenoe. 

15.  A  "swage"  in  a  railroad  shop  bad  become 
b.tttered  and  burred,  by  reason  of  which  a  flake 
of  iron  was  knocked  off,  and  struck  in  the  eye  an 
employe,  who  had  gone  to  the  shop  to  get  a  bolt 
needed  in  his  work.  It  was  shown  that  the  im- 
plement was  in  "average  condition,"  though  one 
witness  testified  that  it  was  not  proper  for  use, 
and  should  have  been  repaired.  Held,  that  there 
was  no  evidence  of  negligence. — McNally  v.  Sa- 
vannah F.  &  W.  Ry.  Co.,  (Qa.)  13  S.  B.  851. 

16.  Plaintiff,  18  years  of  age,  had  been  injured 
while  in  defendant's  employ.  Previous  to  the 
injury  he  had  been  put  to  work  on  a  large  ma- 
chine, which  a  boy  of  his  size  and  age  could  not 
successfully  operate.  The  boys  in  the  shop  were 
allowed  to  use  the  machine  for  their  own  pur- 
poses when  not  required  to  work  for  their  em- 
ployer. Plaintiff  was  injured  while  using  the 
machine  for  his  own  purposes,  and  alleged  negli- 
gence on  defendant's  part  in  not  preventing  him 
from  using  the  machine,  but  he  did  not  testify 
whether  he  knew  that  the  machine  was  danger- 
ous, or  whether  he  had  capacity  to  appreciate 
the  danger.  Held,  that  it  was  error  to  grant  a 
nonsuit,  as  the  question  whether  plaintiff  had 
capacity  to  appreciate  the  danger  and  provide 
against  It  was  lor  the  juiy.— Wynne  v.  Conklin, 
(Ga.)  13  8.  B.  183. 

17.  m  an  action  by  an  employe  for  injuries 
caused  by 'tbe  falling  of  a  bale  of  cotton  which 
was  being  lowered  into  the  hold  of  defendant's 
ship,  where  plaintiff  was  working,  it  appeared 
that  the  hoolu  by  which  the  cotton  was  lowered 
wore  defective,  of  which  plaintiff  had  no  notice ; 
that  it  was  not  the  duty  of  the  co-employe  who  ap- 
plied tbe  hooks  to  the  cotton,  but  of  other  em- 
ployes, to  inspect  them;  and  that  when  the  hooks 
were  given  to  such  co-employe  he  was  obliged  to  use 
them.  Held,  that  a  verdict  for  plaintiff  would  not 
be  disturbed  as  contrary  to  tbe  law  and  the  evi- 
dence.—Ocean  8.  8.  Co.  V.  Matthews,  (Ga.)  12  8. 
E.  632. 

18.  In  an  action  for  the  negligent  killing  by 
a  railroad  company  of  an  employe,  the  question 
whether  the  presumption  ot  negligence,  raised 
by  Coda  Ga.  J  3033,  against  the  railroad  company 
in  sucb  a  case  has  been  removed,  is  a  question  ot 
fact  for  the  jury.— Central  R.  Co.  v.  Hubbard, 
(Ga.)  12  8.  E.  1U30. 

19.  In  an  action  by  a  railroad  employe  for 
damages  for  personal  injuries,  where  the  accident 
resulted  from  a  defective  road-bed  in  Alabama, 
evidence  as  to  the  condition  of  the  beds  of  other 
well-conducted    roads   in  that  state  is  inadmis- 


Digitized  by 


Google 


segiigenoe  or  leiiow-serrant. 

2U.  Assuming  that  a  track-walker  is  a  fel- 
low-servant of  the  trainmen,  his  negligence  will 
not  bar  a  recoTerv,  where  without  the  nrior  nes- 
llgence  of  defendant  his  negligence  could  not 
have  resulted  In  the  injury.— Bean  v.  Western  K. 
C.  R.  Co.,  (N.  C.)  12  8.  E.  600. 

21.  In  G^rgia,  a  railroad  company  is  liable 
for  injuries  to  an  employe  wholly  caused  by  the 
negligence  of  a  fellow-servant,  whether  or  not 
such  Injuries  are  connected  with  the  running  of 
trains. — Oeorgia  Railroad  &  Banking  Ck>.  v. 
Brown,  (Qa.)  12  B.  E.  812. 

22.  A  complaint  stating  that  plaintiff,  a  brake- 
man,  was  injured  by  the  negligence  of  an  en- 
^neer  does  not  state  a  cause  of  action  against 
their  common  master,  in  the  absence  of  allega- 
tions that  plaintiff  was  exposed  to  unusual  and 
unreasonable  risks,  or  that  the  master  retained 
the  engineer  knowing  him  to  be  Incapable.  Fol- 
lowing Hagins  V.  Railway  Co..  11  S.  E.  590.— 
Hobbs  T.  AtlanUo  &  N.  G.  Ry.  to.,  (N.  C)  12  B. 
E.  124. 

23.  A  laborer  engaged  in  loading  a  vessel,  and 
placed  at  the  hatchway  to  give  warning  when 
bales  were  thrown  down,  and  those  engaged  in 
throwing  down  the  bales,  are  fellow-servants  of 
a  laborer  employed  to  receive  and  store  them  bo- 
low,  and  the  latter  cannot  recover  from  the  mas- 
ter for  injuries  received  from  being  struck  by  a 
bale  thrown  down  without  warning,  whether  the 
negligence  was  that  of  the  hatch-tender  or  of 
others,  who  threw  the  bale  down  in  his  absence. 
—Ocean  B.  B.  Co.  v.  Cheney,  (Qa.)  12  B.  E.  851. 

Assumption  of  lisks. 

24.  Wliere  one  obtains  employment  as  brake- 
man  with  knowledge  that  highway  bridges  span- 
ning the  track  over  which  he  runs  are  too  low  to 
clear  a  man  standing  on  a  box-car,  and  he  contin- 
ues in  such  employment  after  having  had  every 
opportunity  to  become  acquainted  with  the  dan- 
gerous character  of  such  bridges,  he  will  be  held 
to  have  assumed  the  risks  incident  thereto. — 
Williamson  v.  Newport  News  &  Hississippi  Val. 
Co.,  (W.  Va.)  las.  B.  824. 

^-  A  railroad  company  is  not  liable  for  the 
death  of  an  employe  caused  by  his  foot  being 
caught  in  an  open  frog,  if  it  is  of  the  standard 
sort,  though  it  is  the  only  frog  in  the  yard  not 
blocked,  if  the  employe  has  been  working  over  it 
for  a  long  time,  and  had  an  opportunity  to  be- 
come familiar  with  its  character.  Lewis,  P. ,  dis- 
senting.—Richmond  &  D.  R.  Co.  V,  Risdon's 
Adm'x,  (Va.)  12  S.  E.  786. 

26.  Where  a  railroad  company  leaves.  In  build- 
ing its  road,  masses  of  rock  detached  by  blasting 
along  ita  track,  some  of  which  fall  on  the  track, 
causing  an  accident  inwhicb  a  brakeman  was  in- 
jured, the  danger  is  not  one  with  knowledge  of 
which  the  trainmen  are  chargeable,  where,  when 
on  the  train,  they  are  on  a  level  with  the  rock, 
which  does  cot  look  dangerous  from  that  {mint ; 
and  they  will  not  be  held  to  have  assumed  the 
risk,  unless  knowledge  is  proved.— Bean  v.  West- 
em  N.  C.  R.  Co.,  (N.  C.)  12  8.  E.  600. 

Contributory  negligence. 

27.  Where  a  brakeman  injured  in  a  collision 
has  dire<;tly  contributed  to  such  injury  by  his 
failure  to  comply  with  the  train  rules,  with  which 
he  was  familiar,  and  by  abandoning  his  post, 
and  going  to  sleep,  he  cannot  recover  for  such  in- 
lury  from  the  railroad  company. — Eastbum  v. 
"orfolk  &  W.  R.  Co.,  (W.  Va.)  12  8.  E.  819. 

28.  An  employe  who  couples  cars  with  his  hand 
when  ordered  to  couple  with  a  stick  only  is  him- 
self in  fault,  and  cannot  receive  for  an  injury  sus- 
tained.—Rome  &  C.  Consu  Co.  V.  Dempsey,  (Ga.) 
12  8.  B.  882. 

29.  A  fireman  employed  by  a  railroad  com- 
pany only  by  the  trip,  who,  while  off  duty, 
lounges  near  the  track,  and,  heedless  of  the  dan- 
ger, puts  himself  In  such  a  position  that  a  passing 
train  must  strike  hiiu,  is  guilty  of  such  negli- 
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80.  In  an  action  against  a  railroad  company 
for  the  negligent  killing  of  an  employe  it  ap- 
peared tliat  the  deceased,  who  was  an  experi- 
enced yard  brakeman,  was  employed  in  defend- 
ant's yard  to  uncouple  cars;  that  on  a  darlE  night 
the  yard-master  directed  him  to  uncouple  cars, 
which  were  standing  still,  and  then  ride  them 
back  on  a  switch,  but,  instead  of  doing  so,  he 
signaled  the  engineer  to  back,  and,  stepping  be- 
tween the  moving  cars  to  uncouple  them,  was 
killed,  field,  that  the  deceased  was  gniltf  of 
contributory  negligence.  Lewis,  P.,  dissenting. 
—Richmond  &  D.  B.  Co.  r.  Risdon's  Adm'x, 
(Va.)  12  B.  K.  788. 

81.  In  an  action  by  an  engineer,  employed  by 
defendant  railroad  company,  for  injuries  sus- 
tained in  a  collision,  plaintiff  is  not  chargeable 
with  negligence  on  the  ground  that  he  approached 
a  station  three  miles  from  the  place  of  the  acci- 
dent at  too  great  speed,  and  that  the  engine  was 
not  then  within  his  control,  where  it  does  not  ap- 
pear that  the  accident  was  caused  thereby,  and 
no  accident  occurred  at  that  station. — Oeoi'gia 
Fac.  Ry.  Co.  v.  Bowers,  (Ga.)  12  S.  B.  182. 

82.  Flaintifl,  employeil  as  brakeman  by  defend- 
ant, had  orders  to  always  couple  cars  witb  a  stick, 
and  testified  that  he  had  always  understood  soch 
to  be  the  rule  of  defendant.  Held,  that  tli«  fact 
that  other  employes  had  frequently  disregarded  the 
rule  would  not  enable  plaintiff  to  recoTer  lor  in- 

i'uries  sustained  wbUe  attempting  to  make  a  oonp- 
Ing  directly  with  his  hand,  unless  defendant  bad 
acquiesced  in  the  violation  of  the  mle  in  such  s 
way  as  practically  to  abrogate  iL— Bloan  v.  Georgia 
Fac.  Ry.  Co.,  (Ga.)  12  8.  E.  179. 

88.  There  can  be  no  reooveryfor  the  death  of  a 
miner  by  a  fall  of  slate  from  the  roof  of  an  entzy 
in  a  coal  mine,  where  he  mew  that  the  roof  was 
in  a  dangerous  condition  at  the  place  of  the  acci- 
dent, bdt  failed  to  notify  the  entry  driver  of  it,  as 
he  was  required  to  do  oy  the  rules  of  the  com 
pany,  which  be  well  Imew,  in  order  that  the 
loose  slate  might  be  taken  down  or  propped.— 
Davis'  Adm'r  v.  Nuttallsburg  Coal  &  Coke  Ca, 
(W.  Va.)  la  8.  B.  689. 

MECHANICS'  LIENS. 

Property  subject  to. 

1.  Under  Code  Va.  1878,  o.  115,  {  3,  which 
provides  that  persons  "performing  labor,  or  fur- 
nishing materials,  for  the  constmution,  repair,  or 
improvement  of  any  building,  or  other  propertv, 
shall  have  a  lien  upon  such  property, "  a  subctm- 
tractor  who  furnishes  materials  for  the  oonstroc- 
tion  of  two  houses  erected  under  a  sinsle  oontract 
on  lots  on  opposite  sides  of  a  street  has  a  joint 
lien  on  both  nouses  and  lots  for  the  entire  amount 
of  materials  furnished  for  both  honses. — Seraeant 
V.  Denby,  (Va.)  12  S.  B.  402. 

Enforcement. 

8.  Where  a  bill  has  been  filed  to  enforce  a  me- 
chanic's lien,  a  claim  for  recoupment  in  the  answer 
on  the  ground  that  the  work  was  badly  done  does 
not  make  such  answer  one  setting  up  new  matter 
calling  for  affirmative  relief,  apd  no  special  t^ply 
thereto  is  necessary,  under  Code  W.  Va.  c.  125,  {  3S, 
but  such  claim  is  not  only  matter  of  defense  to  tbe 
bill,  and  is  met  by  a  general  replication.— Foattr 
V.  Foar,  (W.  Va.)  18  8.  B.  1096. 

MINES  AND  MININa. 

Mining  leases. 

1.  Under  a  lease  of  a  stone  quarry  by  which  the 
lessees  anee  to  pay  a  specified  rate  for  stons 
"shipped"  by  them,  the  lessors  cannot  recover 
for  stone  quarried  by  the  lessees  and  ready  for 
shipment,  but  not  actually  shipped.— Crawfoord  v. 
Oman  Si  Stewart  Stone  Co.,  (8.  C.)  U  8.^  tttSi 
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2.  fThere  a  lease  of  a  atone  (luarty  was  en- 
tered into  by  both  parties  in  view  of  the  con- 
tingeuoy  that  a  private  raiiroad,  by  which  aione 
the  stone  oouid  be  shipped,  might  make  saoh 
rates  as  would  entirely  destroy  the  business, 
a  provision  that  payment  should  be  made  when 
the  stone  is  "shipped"  is  not  so  unreasonable 
as  will  afford  any  ground  of  relief  to  the  lessors. 
—Crawford  v.  Oman  &  Stewart  Stone  Co.,  (S. 
C.)  13  S.  E.  929. 

8.  Where  the  leaae  of  a  stone  qnatry  provides 
for  one  rate  of  compensation  for  "dimension  stone" 
shipped,  and  another  lower  rate  for  all  other  stone, 
it  must  be  conclusively  presumed  that  the  parties 
to  the  lease,  who  were  both  experienced  auarry- 
mun,  used  the  term  "dimension  stone,"  which  is  a 
term  of  art,  in  its  technical  sense,  and  as  it  woula 
ordinarily  be  understood  by  quarry-men,  In  the 
absence  of  anything  in  the  lease  itself  indicating 
that  they  used  it  in  any  other  sense;  and  it  is 
error  to  permit  the  ]ttiy  to  determine  whether  Uie 
term  was  used  in  its  ordinary  technical  sense,  or 
in  some  broader  sense. — Crawford  ▼.  Oman  ft 
Stewart  Stone  Co.,  (S.  C.)  13  S.  B.  929. 

Oil  lease. 

4.  The  owner  of  land  made  an  "oil  lease" 
thereof  for  the  period  of  20  years,  himself  retain- 
ing the  use  and  poBsession  of  the  land,  except  so 
far  as  was  necessary  for  the  purposes  of  oil  devel- 
opment The  lease  was  subject  to  forfeiture  in 
default  of  the  performance  oi  certain  conditions. 
The  lessee  made  default,  and,  after  the  period  of 
performance  was  past,  the  owner  made  to  another 
party  an  oil  lease  for  two  years,  "or  so  long  as  oil 
Is  found  in  paying  quantities. "  This  lessee  never 
had  possession,  and,  before  the  expiration  of  the 
term,  the  first  lessee  entered  with  the  lessor's  con- 
sent, and  found  large  quantities  of  oil.  The  sec- 
ond lessee,  more  than  two  years  after  the  execu- 
tion of  his  lease,  sued  the  first  to  recover  posses- 
sion of  the  demised  premises.  Held,  that  be  can- 
not recover,  for  his  term  has  expired,  the  exten- 
sion thereof,  "as  long  as  oil  is  found, "  eta.  having 
reference  to  a  find  by  such  second  lessee  himself, 
and  not  by  any  one  else. — Thomas  v.  HukiU,  (W. 
Va.)  12  S.  E.  538. 


Minor. 


!  Infancy. 
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See,  also,  CTiattel  Mrirtynyes- 

Who  may  foreclose,  see  Subrogation. 

What  oonstitntes. 

1.  A  deed  absolute  on  its  face  mav  be  shown 
to  be  a  mortgage  by  parol  evidence  and  surround- 
ing circumstances.— McNeel'sEx'rsv.  Auldridgo, 
<W.  Va.)  12  8.  E.  851. 

2.  The  omission  of  a  clause  of  defeasance 
fi-om  an  absolute  deed  by  ignorance,  misteke, 
fraud,  or  undue  influence.  Is  not  proved  by  parol 
evidence  that  the  deed  was  written  by  one  not 
acquainted  with  legal  forms,  and  was  given  to 
secure  a  debt ;  that  for  10  years  the  grantee  exer- 
cised no  acts  of  ownership,  paid  no  taxes,  and  re- 
peatedly said  that  he  held  the  land  as  security 
only;  and  that,  on  payment  of  the  debt,  he  con- 
veyed the  land  tothe  debtor's  wife  at  bis  request 
— Egerton  v.  Jones,  (N.  C.)  12  B.  E.  484. 

8.  The  defendant  in  ejectment  had  purchased 
the  land  for  t4,i»0,  of  which  he  paid  (2,800. 
Judgment  was  taken  against  him  for  the  balance, 
and  the  land  which  was  then  worth  from  tl2,000 
to  tl5,000  was  sold  and  bid  in  bv  the  plaintiff  for 
43,097.  The  plaintiff  then  held  a  mortgage  on 
defendant's  interest  for  (TOO,  which  has  not  been 
discharged.    The    defendant    testified   that  the 

filaintifl  agreed  by  parol  to  purchase  and  hold  the 
and  for  htm  until  he  could  redeem.  Several  wit- 
nesses testified  that  at  different  times  the  plain- 
tiff told  them  that  he  held  intrust  for  the  defend- 
ant Shortly  after  the  purchase,  the  plal  ntift  took 
I>osses3ion,  and  held  it  for  7  or  8  years.  Held, 
uiat  the  evidence  was  sufficient  to  establish  the 
trust— Hinton  v.  Fritohard,  (N.  C.)  12  S.  E.  242. 


Validity. 

4.  In  an  action  to  foreclose  a  mortgage  given 
uy  a  husband  and  wife  on  the  wife's  property, 
the  wife  testified  that  at  the  time  she  executed  it 
she  was  confined  to  her  bed  by  sickness;  that  her 
husband  had  threatened  to  abandon  her  and  their 
two  children,  who  were  dependent  upon  him  for 
support,  if  she  did  not  sign  it;  that  one  of  plain- 
tiffs told  her  that  if  she  did  not  execute  the  deed 
he  would  sell  all  her  husband's  chattels,  on  which 
they  liad  a  mortgage,  and  would  prosecute  and 
put  him  in  jail  for  wiling  to  convey  to  them  cer- 
tain lands  which  he  had  agreed  Id  writing  to  con- 
vey in  order  to  get  advances.  Held,  that  while 
none  of  these  facts  were  sufficient  to  constitute 
duress,  yet,  taken  together,  they  were  sufficient 
to  make  out  a  defense  of  fraud  and  compulsion. — 
Edwards  v.  Bowden,  (S.  C.)  12  B.  E.  58. 

iixeoutlon  and  probate. 

6.  In  an  acuon  to  recover  land  claimed  by 
plaintilb  by  virtue  of  a  mortgage,  where  the  faot 
of  the  execution  of  the  mortgage,  or  of  its  probate. 
Is  not  denied,  an  objection  to  the  sulSMenoy  ox 
the  probate,  on  the  ground  of  a  variance  in  the 
name  of  a  subscribing  witness  as  attached  to  the 
mortgage,  and  as  it  appears  in  the  certiflcate  of 
probate,  is  properly  overruled. — Simpson  v.  Simp- 
son, (N.  C.)  18S.  B.  447. 

Iiien— Priorities. 

5.  A  trust-deed  intended  to  operate  as  a 
mortgage  having  been  improperly  released  of 
record  by  the  trustee,  one  is  not  a  purchaser  for 
value,  but  takes  'subject  to  the  trust-deed,  who 
receives  a  mortgage  purporting  to  secure  pav- 
ment  of  a  sum  certain  at  a  future  time,  but  in 
fact  given  to  indemnify  the  mortgagee  from  loss 
under  a  liability  already  incurred  by  him  as 
surety  for  the  morteogor. — Southerlaud  v.  Fre- 
mont, (N.  C.)  12  S.  B.  2ST. 

7.  A  person  executed  a  mortgage  on  his  un- 
divided interest  as  devisee  in  the  land  of  his 
father's  estate.  Afterwards  a  decree  was  ren- 
dered for  the  sale  of  the  land  to  pay  debts  due 
decedent'a  children,  including  the  mortgagor, 
and  he  assigned  his  Interest  in  this  decree  to  his 
sister,  who  purchased  the  land  to  the  amount  of 
both  interests.  Held,  that  the  mortgage  was  no 
lien  on  this  decree,  and  the  purchaser  of  the  land 
thereunder  takes  it  free  from  any  lien. — Myers 
V.  Pierce,  (Ga)  12  8.  E.  978. 

8.  Where  a  deed  of  trust  secures  several  debts 
to  the  same  persons,  with  different  sureties  there- 
in, such  debts  stand  equal  as  liens,  and  are  to  be 
paid  out  of  the  property  conveyed  ratably,  if  the 
original  creditor  yet  owns  them,  and  the  rights 
of  assignees  are  not  involved,  unless  the  deed 
otherwise  provides.  —  Farmers'  Bank  v.  Wood- 
ford, (W.  Va.)  12  8.  B.  544. 

Becording. 

9.  Under  Oen.  St  8.  O.  S  1770,  making  a 
mortgage  recorded  after  40  days  from  its  execu- 
tion a  lien  as  against  subsequent  creditors  from 
the  date  of  its  record  only,  a  mortgage  recorded 
after  such  time,  and  after  the  mortgagee  has  no- 
tice of  other  mortgages  given  to  secure  debts 
arising  after  that  for  which  his  mortgage  was 

given,  is  subordinate  to  such  other  mortgages.— 
towry  V.  Crocker,  (8.  C.)  12  8.  B.  8. 

Sxttnguishment. 

10.  Any  lienor  holding  a  debt  against  the  judg- 
ment debtor  constituting  a  lien  on  his  land,  not 
proving  his  lien  in  a  proceeding  to  convene  lienors 
under  the  West  Virginia  statute,  would  be  there- 
by barred  from  sharing  In  the  proceeds  of  the  sale 
of  land  under  the  decree,  except  in  the  surplus  re- 
maining after  payment  of  the  liens  decreed,  though 
not  a  formal  party,  but  a  debt  secured  by  deed  of 
trust  would  not  be  so  barred,  unless  the  trustee 
and  cestui  que  trust  be  formal  parties. — Bensimer 
V.  Fell,  (W.  Va.)  12  S.  E.  1078. 

11.  By  a  deed  of  assignment  of  goods  to  a  trus- 
tee to  secure  certain  debts,  the  trustee  was  directed 
to  sell  the  goods  for  cash  and  apply  the  proceeds 
to  the  discharge  of  the  debte  secured.  With  the 
consent  of  the  creditors  the  trustee  sold  the  goods 
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to  one  who  gwo  his  notes  therefor,  seoured  b;  a 
deed  of  trast  on  his  farm.  Afterwards  the  pur- 
chaser resold  a  portion  of  the  goods  to  the  oritrinal 
trustee,  who  agreed  to  devote  the  proceeds  of  sale 
primarily  to  taking  np  the  purchaser's  note& 
Held,  that  the  lien  of  the  deed  of  trust  on  the  pur- 
chaser's land  was  not  discharged,  except  as  to 
creditors  ez{)res8ly  assenting  to  the  above  arrange- 
ment. —  Atkinson  v.  Beckett,  ^W.  Va.)  13  S.  £. 
717. 

Assignment  of  debt  and  mortgage. 

12.  An  instruction  on  foreclosure  of  a  mort- 
gage that,  as  the  mortgagor  had  parted  with  his 
mterest  in  the  land,  his  assent  to  the  assignment 
of  the  mortgage  was  unnecessary,  cures  an  error 
in  the  admission  of  the  mortgagor's  testimony 
that  he  had  not  assented  to  the  assignment. — 
Blake  v.  Broughton,  (N.  C.)  13  B.  E.  127. 

18.  Where  eight  notes  for  the  purchase  money 
of  land,  which  are  secured  by  deed  of  trust  in  the 
same,  have,  by  assignments  for  value,  come  into 
the  hands  of  one  person,  and  he  assigns  four  of 
them  to  a  subasslgnee.  who  in  turn  assigns  these 
four  notes  to  the  plaintiff  "without  recourse, "  the 
four  notes  so  assigned  are  entitled  to  be  first  paid 
out  of  the  proceeds  of  the  land  when  the  same  is 
sold.— Jenkins  v.  Hawkins,  (W.  Va.)  13  B.  K  1090. 

14.  Where,  without  any  intermediate  assign- 
ment, the  assignee,  defendant,  who  has  come  into 
possession  of  all  the  said  notes,  assigns  "without 
recourse  "  the  fifth  of  them  directly  to  the  plaintiff, 
who  is  a  son  of  the  purchaser,  the  fifth  note  so  as- 
signed is  entitled  to  like  priority  over  the  three  re- 
maining notes,  which  are  still  held  by  the  defend- 
ant—Jenkins V.  Hawkins,  (W.  Va.)  12  S.  B.  1090. 

Payment  and  release. 

15.  Where  a  mortgage  debt  has  been  paid,  the 
mortgage,  though  not  discharged  of  record  as 
provided  by  Code  N.  C.  §  1371,  cannot  be  held  as 
security  for  money  thereafter  loaned  or  advanced 
by  an  assignee  of  the  mortgage  to  the  owner  of 
the  land,  as  against  purchasers  for  value  from 
such  owner  before  the  advances  were  made. — 
Blake  v.  Broughton,  (N.  C.)  12  8.  E.  137. 

16.  Where  a  debt  evidenced  by  a  note  secured 
by  a  mortgage  is  inclnded  in  a  new  note  given 
for  all  past  indebtedness  between  the  parties, 
and  intended  as  a  discharge  and  satisfaction  of 
the  debts  included  in  it,  the  mortgage  is  there- 
by released.— Joyner  v.  Stancill,  (S.  C.)  12  B.  B. 
912. 

Foreolosnre. 

17.  Where  the  mortgagee  of  the  undivided  In- 
terest of  a  devisee  in  land  purchases  under  fore- 
closure of  the  mortgage,  he  acquires  an  interest  in 
the  whole  tract,  but  is  not  thereby  entitled  to  the 
whole  of  the  particular  lot  apportioned  to  the 
mortgagor.— Myers  v.  Pierce,  (Ga.)  12  S.  E.  978. 

18.  One  who  conveys  land  with  covenstnts 
against  incumbrances  is  a  proper  party  on  fore- 
closure of  a  morteage  executed  by  a  former  owner 
of  the  land,  and  is  entitled  to  judgment  dismiss- 
ing the  bill,  where  she  establishes  the  fact't^at 
the  mortgage  debt  has  been  paid,  though  her 
gi  sntees  have  suffered  judgment  to  go  against 
them  by  default— Blake  v.  Broughton,  (N.  C.)  12 
B.  E.  127. 

19.  An  action  by  a  mortgagee  and  his  wife  to 
recover  possession  of  the  land  sold  under  the 
mortgage  to  the  mortgagee's  wife,  from  heirs  of 
the  mortgagor,  in  which  plaintiffs  claim  by  vir- 
tue of  the  wife's  title  only,  and  demand  no  other 
relief  than  recovery  of  possession  and  damages  for 
detention,  and  in  which  they  deny  defendants' 
claim  that  they  are  entitled  to  have  the  land  sold 
under  the  mortgage,  on  the  ground  that  the  first 
mortgage  sale  was  invalid,  cannot  be  treated  as 
an  action  to  foreclose. — Simpson  v.  Simpson,  (N. 
C.)  12  B.  E.  447. 

20.  A  mortgage  having  been  improperly  re- 
leased of  record  l>y  the  mortgagee,  without  con- 
sent of  another  tor  whose  security  it  was  also 
given,  the  release  may  be  avoided  in  a  suit  by 
the  latter  to  foreclose  either  by  replication  or  by 
amendment  of  the  complaint,  and  in  either  form 
the  pleading  relates  to  the  commencement  of  the 


action,  the  Impeachment  of  the  release  lieinf 
merely  an  inoident  of  the  suit  to  foreclose,  and 
not  an  Independent  cause  of  action  agiUnst  iniicb 
the  statnte  of  limitations  would  mn  as  against  a 
cause  of  action  for  relief  on  account  of  traioA.— 
Southerland  v.  Fremont,  (N.  C.)  13  S.  E.  237. 

21.  Where  the  evidenoe  is  oonflictliu:  as  to 
whether  a  mortgage  debt  had  been  paid,  and 
whether  the  mortgage  was  simply  held  oy  the  as- 
signee as  security  for  advances  made  to  a  subse- 
quent purchaser  of  the  land,  tlie  mortgagor  mav 
testi^  to  admissions  by  the  mortgagee  to  the  ef- 
fect uiat  the  mortgage  debt  had  been  paid  by  such 
subsequent  purchaser  of  the  land.  —  Blaike  r. 
Broughton,  (N.  C.)  13  B.  B.  137. 

Sale. 

23.  At  a  sale  of  land  by  mortgagees.  It  was  bid 
off  by  a  certain  person  at  the  request  of  and  for 
one  of  the  mortgagees.  The  mortgagees  then  made 
a  deed  of  the  land  to  another  person,  wuo  subse- 
quently conveyed  it  without  consideration  to  the 
wife  of  such  mortgagee.  Held  that,  if  the  land 
was  bid  off  under  an  agreement  between  the  bid- 
der and  a  mortgagee  prior  to  the  sale,  nothing 
rised  thereby.— Simpson  ▼.  Simpson,  (S.  C)  a 
E.  447. 

38.  The  court  has  no  authority  to  allow  fMs 
to  counsel  directly  for  services  rendered  to  com- 
missioners appointed  to  sell  land  under  foreclos- 
ure proceedings.— Oay  v.  Davis,  (N.  C)  12  S.  E. 
194. 

Distributicn  of  proceeds. 

34.  Where  the  payee  has  assigned  all  the  bonds 
secured  by  a  mortgage,  which  provides  that  on 
default  in  the  payment  of  any  of  them  the  whole 
debt  shall  become  due,  and  the  proceeds  of  the 
sale  under  the  mortgage  be  applied  to  the  entire 
indebtedness,  all  the  bonds,  whether  matoxed  or 
not,  will  share  pro  rata  In  the  proceeds.— White- 
head V.  Horrill,  (N.  C.)  IS  S.  B.  804. 

Bedemption. 

26.  Land  belonging  to  a  Judgment  debtor  was 
sold  under  execution,  and  bid  in  by  plaintiff  un- 
der a  parol  agreement  to  purchase  and  hold  the 
land  until  ddfendantcould  redeem.  Shortly  after 
the  purchase  plaintiff  took  possession  and  held  it 
for  seven  or  eight  years.  Held,  that  plaintiff 
having  in  another  case  recovered  Judgment  against 
the  defendant,  which  is  a  lien  on  the  latter's  in- 
terest in  the  land,  the  plaintiff  should  not  be  re- 
quired to  convey  to  the  defendant  until  the  Judg- 
ment U  paid.- Hinton  t.  Pritchard,  (N.  C.)  U  S. 
E.  242. 

Power  of  sale. 

36.  An  action  by  a  purchaser  under  a  power 
of  sale  contained  in  a  mortgage,  to  recover  the 
possession  of  the  premises,  cannot  be  converted 
into  a  suit  to  foreclose  the  mortgage  on  the  fail- 
ure of  the  purchaser  to  establish  his  right  to  the 
possession.- De  Walt  y.  Kinard,  {&.  C)  18  &  £. 

MultifiEuriousneBS. 

See£9Ttit]/.  24. 

MXJNICIPAL  0ORPORATION& 

Bee,  also,  Counties;  SOtooUand  SCItool-DtetrieC*; 

Towns. 
Aid  to  railroads,  see  liatlroad  Componiea,  %  7. 

Ordinanoes. 

1.  An  ordinance  of  a  town  imposing  a  fine  of 
t35  for  the  use  of  "anjr  abusive  or  indecent  lan- 
guage, cursing,  swearing,  or  any  loud  or  boister- 
ous talldng,  hollowing,  or  any  other  ditorderiy 
conduct,"  is  reasonable,  and  is  authorixed  by 
Code  N.  C.  I  8803,  authorizing  laws  by  towns  for 
abating  nuisances.— State  v.  Baruhardt,  (N.  C.) 
12B.  E.  426. 

3.  Though  the  authority  of  a  town  ts  Umltcd 
to  imposing  a  line  tobeoolfected  by  suit  aa  a  debt 
ex  contra^nt,  an  ordinance  providing  tbat  any 
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one  Tiolatiiiir  it  shall  be  arrested,  and  fined,  on 
conTlotlon,  in  a  sum  stated,  is  void  as  to  the  pro- 
vision for  arrest  only.  Distinguishing  State  v. 
Hunter,  106  N.  C.  79B,  11  B.  E.  866.— State  v. 
Earnhardt,  (N.  C.)  12  B.  E.  *26. 

8.  Where  a  valid  municipal  ordinance  prohib- 
its the  obstruction  of  a  city  drain  under  penalt:^, 
one  who  obstructs  a  city  drain,  which  the  city  is 
nsing  where  it  enters  his  lot,  is  liable  nnder  the 
ordinance,  even  thoueh  the  drain  diverts  the 
water  from  its  natural  flow,  and  the  city  has  not 
acquired  an  easement  across  defendant's  lot,  or 
made  rir  provided  for  compensation  therefor  to  de- 
fendant.—State  V.  Wlllson,  (N.  C.)  la  S.  £.  SiO. 

4.  A  municipality  aathorized  by  the  legis- 
lature to  pass  any  ordinance  in  the  nature  of  a 
police  regulation  that  is  consistent  with  the  laws 
of  the  land  may  prohibit  the  exposing  of  any 
produce,  merchandise,  cooked  provisions,  poul- 
try, fruit,  vegetables,  or  other  commodity,  on  the 
spaice  between  stores  and  the  sidewalk,  and  used 
as  part  of  the  sidewalk,  as  well  as  upon  the  side- 
walk.—State  V.  Summerfleld,  (N.  C.)  13  8.  B.  U4. 

Idoenge  taxes. 

6.  C!ode  Va.  1887,  %  1042,  giving  the  cooncll 
of  a  city  or  town  power  to  impose  a  license  tax, 
gives  them  the  power  to  fix  the  duration  of  the 
license,  as  section  556,  prescribing  that  the  license 
year  shall  expire  on  the  80th  of  April  of  each 

ear,  applies  only  to  state  lloenaes.— Booha  v. 

ones,  (Va.)  12  S.  E.  965. 

Houses  of  ill  fome. 

6.  One  section  of  an  ordinance  making  it  an 
offense  to  continue  or  allow  the  continuance  of  a 
house  of  ill  fame  for  two  days  after  it  shall  have 
been  so  adjudged  under  a  prior  void  section,  the 
two  are  so  connected  that  they  must  fall  together. 
—State  V.  Webber,  (N.  C.)  12  S.  E.  598. 

7.  Neither  the  provision  of  Priv.  Laws  N.  C. 
1883,  c.  Ill,  S  18,  tbat  the  aldermen  may  make 
such  ordinances  as  they  mav  deem  necessarv  for 
the  better  government  of  the  city,  nor  Code  N. 
C.  S  8802,  empowering  all  towns  to  pass_  laws  for 
abating  nuisances  of  any  kind,  authorize  an  or- 
dinance making  it  an  offense  for  the  occupant  or 
owner  of  any  room  to  suffer  or  allow  prostitution 
therein,  or  males  and  females  to  cohabit  therein 
without  being  lawfully  married.— State  t.  Web- 
ber, (N.  a)  13  8.  E.  698. 

8.  Authority  to  suppress  bawdy-honses  does 
not  include  power  to  provide  by  ordinance  that 
"oircmnstances  from  which  it  may  reasonably  be 
inferred  that  any  house  is  treqaented  by  disor- 
derly persons,  or  persons  of  notoriously  bad  char- 
acter, shall  be  sufBcient  to  establish  that  snch 
house  is  a  disorderly  house,  or  house  of  ill  fame. " 
—State  v.  Webber,  (N.  C.)  12  S.  E.  698. 

Officers  and  agents. 

9.  Where  a  town  councilman,  after  moving 
beyond  the  corporate  limits,  continues  to  act,  he 
is  a  de  facto  officer,  and  his  acts  as  such  are 
valid.— Roche  V.  Jones,  (Va.)  12  S.  E.  965. 

la  Code  Va.  1887,  }  5,  subd.  16,  provides  that 
the  wmrd  "city"  shall  M  construed  to  mean  a 
town  containing  a  population  of  5,000  or  more, 
and  having  a  corporation  or  hustiugs  court. 
'Held,  that  section  1016,  providing  that  officers 
provided  for  in  the  "charters  of  the  several  cities 
shall  be  elected  or  appointed  as  the  charters  may 
prescribe:  provided,  that  the councilmen  *  *  * 
of  each  ward  of  a  city  shall  be  chosen  by  the 
qualified  voters  of  such  ward,  "—does  not  aj^ply 
to  a  town  which  has  less  than  5,000  population, 
and  no  corporation  or  hustings  court— Roche  v. 
Jones,  (Va.)12S.  E.  965. 

11.  Const.  Va.  art  6,  S  20,  providing  that  all 
city,  village,  and  town  officers,  whose  election  or 
appointment  is  not  provided  for  by  the  constitu- 
tion, shall  be  elected  by  the  electors  of  such 
cities,  towns,  and  villages,  or  appointed  by  such 
authorities  as  the  general  assembly  shall  desig- 
nate, is  merely  enabling,  and  does  not  prohibit 
the  legislature,  on  incorporating  a  town,  from 
appointing  officers  natil  an  election  is  held.— 
Soolie  T.  Jones,  (Va.)  12  B.  E.  960. 


13.  Counollmen  of  a  town  appointed  by  its 
charter,  who  enter  upon  and  perform  the  duties 
of  their  office,  are  de  faebo  officers,  and,  though 
the  charter  be  unoonstitutional,  their  acts  In  levy- 
ing a  license  tax,  as  authorizod  by  it,  are  bind- 
ing.— Boohe  v.  Jones,  (Va.)  12  S.  E.  965. 

Torto. 

18.  A  town  Is  not  liable  for  damages  for  the 
death  of  a  person  cansed  by  the  burning  of  its  jail 
while  such  person  was  oonflaed  therein  by  town 
authority  for  a  violation  of  Its  ordinances,  though 
such  fire  was  attributable  to  the  wrongful  act  or 
negligence  of  the  officers  or  agents  of  the  town. — 
Brown's  Adm'r  v.  Town  of  Ouyandotte,  (W.  Va.> 
12&E.707. 

14.  The  mayor  of  the  town  of  O.  having  im- 
posed fines  upon  a  citizen  of  the  town,  execution 
therefor  oame  into  the  hands  of  the  town  ser- 
geant, who  levied  upon  the  separate  property  of 
the  offender's  wife,  and  sold  the  same  at  a  sacri- 
fice. Held,  that  the  town  could  not  be  held  llabl» 
for  the  tortious  act  of  the  sergeant,  unless  it  was 
proven  that  the  town  authorities  directed,  coun- 
seled, or  otherwise  participated  in  the  wrongful 
sale.— Thomas  v.  Town  of  Grafton,  (W.  Va.)  12  S. 
£.478. 

16.  In  levying  execution  for  fines  imposed  by 
the  mayor,  the  town  sergeant  acts  as  a  public, 
civil  officer,  and  not  as  a  municipal  offloer,  and 
henoe,  in  case  of  his  wrongful  acts,  the  doctrine 
of  respondeat  superUir  does  not  aroly.— Thomaa 
V.  Town  of  Grafton,  (W.  Va.)  12  B.  B.  478. 

Control  of  streets. 

16.  Where  a  county  road  has  been  includect 
within  the  limits  of  an  incorporated  town,  and  the 
municipal  authorities  have  assumed  control  there- 
of, they  may,  under  their  general  powers  conferred 
by  the  West  Virginia  statntes  with  reference  t» 
streets,  alleys,  etc.,  authorize  a  railroad  company 
to  use  a  portion  of  said  road  for  the  purpose  of 
constructing  its  railway  along  the  same,  in  accord- 
ance with  the  statute  which  provides  for  such  con- 
struction.— Yates  v.  Town  of  West  Grafton,  (W. 
Va.)  12  S.  E.  1075. 

Public  improvements. 

17.  Though  Acts  Qa.  18«7,  p.  537.  contemplates 
that  street  railway  tracks  snail  be  paved  and 
macadamized  by  the  railroad  companies,  at  their 
own  expense,  the  city  may  pave  the  rest  of  the 
street  at  the  cost  of  the  abutting  lot,  whether  the 
special  improvement  required  of  the  railroad 
company  has  been  made  or  not — Bacon  v.  City  of 
Savannah,  (Ga.)  12  8.  E.  580. 

18.  Though  Acts  Ga.  1887,  p.  587,  provides  that, 
before  improving  any  street  an  ordinance  shall  be 
adopted  by  a  two-tblids  vote  requiring  the  im- 
provement to  be  made,  and  assessing  two-thlrda 
of  the  cost  to  the  abutting  lots,  the  ordinance  it- 
self need  not  specify  the  material  to  be  used,  the 
choice  of  which  may  be  made  without  a  two-thirda 
vote,  by  resolution  or  otherwise,  as  the  ordinance 
may  provide.— Bacon  v.  City  of  Savannah,  (Ga.)  12 
8.  B.  580. 

Assessments. 

19.  Under  Acts  Ga.  1884-85,  p.  862,  authorizing 
ezecntlons  to  collect  special  assessments  for 
street  improvement,  and  providing  for  a  trial  of 
the  validity  of  the  assessment  on  the  filing  of  an 
affidavit  denying  that  the  whole  or  any  part  there- 
of is  due,  an  affidavit  containing  a  denial  substan- 
tially in  the  words  of  the  statute  puts  in  issue  all 
questions  of  law  and  all  open  questions  of  fact  In- 
volved in  the  controversy. — Bacon  v.  City  of 
Savannah,  (Ga.)  12  S.  E.  580. 

20.  Under  Acts  Ga.  1887,  p.  587,  providing  that 
an  ordinance  for  the  Improvement  of  a  street  shall 
assess  two-thirds  of  the  cost  on  tiie  abutting  lots, 
no  assessment  need  be  made  by  the  ordinance  save 
that  which  fixes  the  proportion  to  be  paid  by  the 
city  and  by  the  abutting  lot-owners,  and  the  stat- 
ute does  not  require  preliminary  estimates,  nor 
that  the  amounts  be  otherwise  ascertained  or  fixed, 
and,  under  an  ordinance  placing  the  execution  of 
its  provisions  in  the  hands  of  a  committee,  the 
ministerial  duties  of  that  committee  would  include 
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ascertaining  the  aotnal  cost  of  tbe  work,  measur- 
ing tbe  Trontage,  ana  apportioning  two-thirds  of 
the  whole  cost  among  the  abutting  lots  according 
to  frontage,  the  legality  and  aocuracy  of  those 
acts  being  open  to  (Question  on  a  general  affidavit 
-of  illegalitT.— Bacon  v.  City  of  Savannah,  (Qa.)  12 
«.K.580. 

81.  An  execution  for  a  special  as^ssment  on 
real  estate  purported  to  issue  for  a  "proportion  of 
the  cost  of  paving  L  street  in  front  of  and  abut- 
ting on  said  real  estate. "  Held,  that  this  language 
did  not  import  that  the  owner  had  been  charged 
with  bis  proportion  of  the  cost  of  paving  immedi- 
ately in  front  of  his  own  property,  and  not  with 
bis  proportion  of  the  aggregate  cost.— Bacon  v. 
City  of  Savannah,  (Qa.)  li  B.  B.  680. 

aa.  Under  a  power  to  improve  any  street  or  any 
portion  of  the  width  of  any  street,  a  street  may  be 
divided  into  sections,  and  one  improved  with  a 
doable  and  the  other  with  a  single  paved  track, 
«ndthe  lots  abutting  on  each  section  may  be  sepa- 
rately assessed  for  the  improvement  of  that  sec- 
tion.—Bacon  7.  City  of  Savannah,  (Oa.)  U  H.  E. 

«ao. 

28.  Under  Acts  Oe,.  1887,  p.  B87,  providing  that, 
in  assessing  the  cost  of  street  improvements  to  the 
abutting  lots,  the  frontage  of  intersecting  streets 
shall  be  assessed  to  the  city  as  abutting  real  es- 
tate, a  space  intervening  between  two  paved  tracks 
In  the  street  improved  is  not  an  intersection,  and 
the  city  is  not  chargeable  with  the  margin  of  this 
intervening  space  as  frontage. — Baoon  v.  City  of 
Savannah,  (Qa.)  12  a  IS.  580. 

24.  Under  Acts  Ga.  1887,  p.  587,  anthorizing  a 
city  to  "assess  two-thirds  of  the  coat  on  the  real 
estate  abutting  on  the  street  improved,"  "the 
frontage"  of  intersecting  streets  to  oe  assessed  to 
the  city  as  real  estate  abutting  on  the  street,  the 
assessment  may  be  made  by  frontage  alone,  with- 
out regard  to  depth,  area,  or  value. — Bacon  v.  City 
of  Savannah,  (Oa.)  12  S.  E.  580. 

25.  Acts  Ga.  1887,  p.  537,  provides  that,  in  as- 
sessing to  abutting  lots  the  cost  of  street  improve- 
ments, the  frontage  of  intersecting  streets  snail  be 
assessed  to  the  mayor  and  aldermen,  who  shall  pay 
from  the  city  treasury  a  just  proportion  of  the 
cost  for  and  according  to  said  frontage.  Held, 
tliat  the  cost  of  improving  the  intersections  was 
to  be  included  in  the  total  cost,  and  the  city 
charged  with  its  pro  rata  share  thereof  according 
to  frontage.— Bacon  v.  City  of  Savannah,  (Ga.)  12 
S.  E.580. 

Sale  for  munloipal  taxes. 

26.  Under  Code  Ga.  {  8656a,  providing  that 
sales  for  municipal  taxes  shall  lie advertisedin  the 
same  time,  place,  and  manner  as  sheriff's  sales  for 
city  and  county  taxes,  the  sales  for  municipal 
taxes  are  not  required  to  be  in  the  same  newspa- 
per In  which  the  sherifTs  sales  are  advertised. 
—Bacon  v.  City  of  Savannah,  (Qa.)  12  S.  B.  580. 

Bonds— Election. 

27.  Const.  Ga.  1877,  art  7,  S  7,  prescribes  that 
no  debt  exceeding  a  certain  amount  shall  be  in- 
curred by  any  municipality  without  the  assent  of 
two-thirds  of  the  qualifled  voters  thereof  at  an 
election  for  that  purpose.  In  the  constitation  cf 
1868,  the  words  "voting  at  an  election"  had  been 
used.  Code  Qa.  {  6061,  provides  that}  in  de- 
termining whether  or  not  two-thirds  of  the  quali- 
fied voters  of  a  municipality  voted  in  favor  of  the 
issuance  of  bonds,  the  tally-sheets  of  the  last  gen- 
eral election  held  therein  "shall  be  taken  as  a 
correct  enumeration  of  the  qualified  voters  there- 
of. "  The  charter  of  Atlanta  authorizes  the  mayor 
and  oounMl  to  provide  a  special  method  for  regis- 
tration of  voters  prior  to  any  municipal  election 
in  that  city.  Held,  that  the  rule  that  two-thirds 
of  those  voting  would  be  sufficient  was  abolished 
(1)  by  its  omission  from  the  constitution:  (2)  by 
the  general  act,  (section  S08i;)  and  (8)  by  the  pro- 
t^sion  of  the  charter;  that  the  provision  of  the 
barter  suspended  the  general  act  in  regard  to 
municipal  elections  in  the  city  of  Atlanta;  and 
that,  where  a  special  registration  was  required 
orior  to  a  special  election  for  the  issuanoe  of 
bonds  in  that  city,  the  question  whether  two- 
thirds  of  the  qaaliiled  voters  thereof  voted  in 


favor  of  the  issoance  of  die  bonds  was  to  be  do- 
termined  by  snch  registration.— Gavin  v.  City  of 
Atlaota,  (Oa.)  12  S.  E.  262. 


Murder. 


See  Homicide,  1. 


Navi^ble  Waters. 

See  Riparian  RighU. 

TSrEQULQ^NCE. 

See  Master  and  Servant,  6-28;  Railroad  Compct- 

nies,  11-80. 
Contributory,  see  Master  and  Servant,  37-33. 
Of  telegraph  companies,  see  Telegraph  Cotnpa- 

nUa,  2-7. 

What  oonstltntes. 

1.  Under  Code  N.  C.  {  895  et  seq. ,  requiring  is> 
sues  of  fact  raised  by  the  pleadings  to  be  sab- 
mitted  to  the  jury,  it  is  error,  in  an  action  for 
personal  injuries,  where  the  principal  issue 
raised  by  the  pleadings  is  whether  plaintifT's  in- 
juries were  caused  by  defendant's  negllKence,  to 
refuse  to  submit  that  issue  to  the  iory.— Denmark 
V.  AtlanUo  &  N.  C.  R.  Co.,  (N.  C.)  12  B.  S.  M. 

Bemote  and  proximate  oanse. 

2.  In  an  action  against  a  city  for  personal  in- 
juries caused  by  a  hole  in  a  sidewalk,  it  was 
shown  that  one's  foot  could  only  be  gotten  into 
the  hole  endwise  or  sidewise,  and  would  not  go  in 
if  he  stepped  flat  on  it  PlaintHrwasaone-legsed 
policeman  who  had  made  an  arrest,  and  In  the 
struggle  with  the  prisoner  plaintiff's  foot  was 
jammed  into  the  hole,  and  he  fell,  the  prisoner 
on  top  of  him,  and  broke  his  leg.  Hel<i,  that  tbe 
hole  was  only  the  remote  cause  of  the  injuiy,  and 
plaintiff  cannot  recover.— Childrey  v.  City  of 
HunUngton,  (W.  Va. )  12  S.  E.  586. 

8.  Where,  after  a  fire  is  negligently  started 
by  a  railroad  company,  a  high  wind  arises,  caus- 
ing It  TO  spread,  and  destroy  adjoining  property, 
the  fire  is  the  proximate  cause  of  the  injuiy. — 
Tyler  V.  Ricamore,  (Va.)  12  B.  B.  71». 

Contributory  negligence. 

4.  In  a  suit  against  arailroad  company  for  the 
negligent  killing  of  an  employe,  a  request  for  a 
charge,  grouping  together  certain  alleged  facts 
tending  to  show  negligence  on  the  purt  of  the 
deceased,  and  instructing  the  jury  that  if  these 
facts  be  true  the  plaintiff  cannot  recover,  with- 
out leaving  the  jury  to  determine  whether  such 
facts  did  or  did  not  constitute  negligence  on  his 
part,  was  properly  refused.  —Central  R.  Go.  v. 
Hubbard,  (Ga.)  12  8.  E.  1020. 

6.  One  who  has  been  guilty  of  negligence 
proximately  contributing  to  his  injury  cannot 
recover,  unless  defendant  neglected  to  prevent  or 
avert  the  injury  after  he  became  aware  of  plain- 
tiff's oontributory  negligence.  Liwis,  P.,  and 
HiNTON,  J.,  dissenting.— Richmond  &  D.  Ry.  Co. 
V.  Teamans,  12  B.  B.  946,  86  Va.  860. 

Actions  for — Instruottoaa. 

6.  Where,  in  an  action  against  a  railroad 
company  for  death  by  wrongful  act,  there  is  evi- 
dence that  defendant  was  negligent  in  the  man- 
agement of  its  train,  it  is  error  to  charge  that  "if 
the  company  did  what  the  statute  required,  and 
was  otherwise  guilty  of  no  negligence,"  there 
can  be  no  recovery.— Woodruff  v.  Georgia  Pac 
Ry.  Co.,  (Ga.)  12  8.  B.  749. 

ZraSOOTIABIjB    INSTBX7MENTS. 

Sureties  or  guarantora. 

1.  A  corporation  borrowed  money  and  exe- 
cuted to  the  lenders  notes  Indorsed  in  blank  be- 
fore delivery  by  three  persons,  who  were  the  sole 
stockholders.  Afterwuds,  one  of  them  vave  a 
mortgage  to  indemnify  tiie  others  against  loss  by 
reason  of  his  failure  to  pay  the  proportion  of  the 
debt  for  which  he  should  be  liable  with  them 
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"as  co-Boretiaa. "  Held,  that  they  wei«  oo-snre- 
tles,  and  not  guarantors.— Southerluid  v.  Fre- 
mont, (K.  C.)  il  S.  E.  aS7. 

Abtions  on — ^Borden  of  proof. 

3.  TV  here,  in  an  action  on  a  note  br  an  In- 
dorsee against  the  maker,  defendant  pleads  frand 
in  the  inoeption  of  the  note,  and  gives  erldenoe 
tending  to  establish  it,  the  bvirden  is  on  plaintiff 
to  show  that  he  is  an  innocent  holder. — Commer- 
cial Bank  v.  Burgwyn,  (N.  O.)  18  S.  B.  958. 

NEW  TBIAIi. 

In  criminal  cases,  see  Ofminat  Law,  87-80. 

Mlsconduot  of  juror. 

1.  Under  CMe  Va.  {  8108,  declaring  that  "a 
Joror  knowing  anything  relative  to  a  fact  in  Is- 
sue shall  disclose  the  same  in  open  court, "  error 
cannot  be  predicated  of  a  juror's  saying,  in  regard 
to  certain  testimony  of  plalntilt:  "Yes,  sir;  I 
know  all  about  it.  That's  so. "  LacT  and  Faum- 
TLBROT,  JJ.,  dissenting.— AUantio  &  D.  B.  Co. 
V.  Feake,  (Va.)  18  B.  E.  848. 
Exoessive  damages. 

8.  A  third  verdict  for  the  plaintllT  not  excess- 
ive in  amount  will  not  be  set  aside  as  against  iLie 
evidence,  if  it  Is  sulBalentto  warrant  a  recoveiv.— 
Savannah,  F.  &  W.  Ry.  Co.  v.  Smith,  (Ga.)  18  a 
E.  579. 

8.  In  an  action  for  damages,  where  the  verdict 
of  the  jury  is  so  excessive  as  to  clearly  Indicate 
prejudice,  passion,  or  corruption,  it  is  error  in  the 
court  to  allow  the  plaintiff  to  elect  to  take  a  less 
sum  suggested  by  the  court,  when  there  is  no  data 
before  the  court  by  which  said  smaller  sum  could 
be  rightly  and  definitely  ascertained,  but  it  is  fixed 
by  the  court,  unaided  by  the  evidence. — Unfried  v. 
Baltimore  &  O.  K  Co.,  (W.  Va.)  18  B.  E.  518. 

4.  In  an  action  against  a  carrier  for  loss  of 

f;oods,  where  It  appears  that  defendant  did  noth- 
Dg  bat  appear  in  court  and  insist  on  what  it 
clamed  In  good  faith  as  its  legal  rights,  a  new 
trial  will  be  granted,  unless  the  jplaintifT  remit 
an  attorney's  fee  awarded  In  addition  to  actual 
damages,  on  the  ground  that  the  defendant  had 
been  stubbornly  litigious,  and  put  the  plaintiff  to 
unnecessary  expense. — ^Richmond  &  D.  B.  Co.  v. 
Benson,  (Ga.)  18  B.  E.  857. 
Nominal  damages. 

5.  Where  judgment  is  rendered  for  defendant 
in  an  action  where  plaintiff  is  entitled  to  nominal 
damages,  a  refusal  of  a  new  trial  is  within  tho 
discretion  of  the  court,  under  C!ode  N.  C.  i  isea, 
providing  that  a  verdict  for  nominal  damages  of 
one  cent  would  carry  only  one  cent  costs. — MoQoe 
v.  Fox,  (N.  C.)  13  8.  E.  389. 
Newly-disooyered  evidenoe. 

6.  An  application  for  a  new  trial  on  the  ground 
of  newly-discovered  evidence  is  properly  refused, 
where  It  appears  that  an  affidavit  setting  forth  the 
facts  alleged  to  be  newly  discovered  was  made  be- 
fore the  trial,  and  no  reason  is  given  why  persons 
having  knowledge  of  such  facts  were  not  pro- 
duced at  the  trial.— Statham  v.  Shellnut,  ((}a.)  18 
S.  E.  641. 

7.  The  facts  that  material  witnesses  discovered 
before  trial  were  absent  at  the  trial,  and  that  there 
was  not  time  after  such  discovery  to  take  their  tes- 
timony by  Interrogatories,  are  not  ground  for  new 
trial,  where  a  continuance  was  not  applied  for  on 
account  of  such  absence.- Crawford  v.  (Georgia 
Pac  Ry.  Co.,  (Ga.)  18  S.  E.  178. 

Mistuderstanding  witness. 

8.  That  a  witness  for  the  losing  party  testified 
at  the  trial  in  a  way  to  be  misunderstood,  Is  no 
cause  for  a  new  trial  if  the  misunderstanding  could 
have  been  prevented  by  due  diligence  in  consulting 
with  the  witness,  and  conducting  his  examination. 
—Crawford  v.  Georgia  Fac.  Ky.  Co.,  (Ga.)  13  S.  B. 
178. 

Nonstiit. 

See  Practice  tn  Civil  Caaes,  5. 


Notioe. 

Brma  Jkle  purohaaers,  see  Vendor  and  Vendee, 

18-14. 
Of  appeal,  see  Appeal,  88-85. 
sale,  see  Judicfal  SiHet,  1. 

NUISAKCrB. 

iQjnnotion. 

An  Injunction  wlU  not  be  granted  against 
the  operation  of  a  furniture  factory  whose  noise  la 
alleged  to  be  a  nuisance  as  to  plaintiff,  living  near 
by,  where  the  evidence  is  conflicting,  but  shows 
that  the  localiliy  is  noisy  from  other  causes  as  well, 
and  an  action  at  law  for  damages  arising  from  the 
alleged  nuisance  is  pending  and  to  be  tried  by  jury. 
—Powell  V.  Bentley  ft  Gerwig  Furniture  Co.,  (W. 
Va.)  18  a  B.  loss. 

Office  and  Officer. 

Bee  Clerk  of  Court;  Judge;  Sheriff!  and  Constor- 

blea. 
County  officers,  see  Counties,  9. 
Officers  of  municipalities,  see  Municipal  Corpo- 

ratUmg,  9-16. 

Oil  liease. 

Bee  iirines  and  Mining,  4. 

Orders. 

Appealable,  see  Appeal,  8-13. 

Ordinances. 

See  Municipal  Corporations,  1-8. 

Parol  Evidence. 

See  Evtdenoe,  85-88. 

PABTIES. 

Death  of,  see  .^bntement  nnd  Revival. 
In  actions  for  penalty,  see  Qui  Tarn  and  Penat 
Actiona,  8,  4. 
equity,  see  £gu{tv,  85,  86. 
Proper,  see  Death  by  Wrongftil  Aet;  Speckle 

Per^orwMince,  8. 
To  notes,  see  Negotiable  In»trument»,  1. 

Proper  parties. 

1.  The  county  courts  being  invested  with  ju- 
risdiction by  the  constitution  and  statutes  of  West 
Virginia  in  all  matters  relating  to  the  establish- 
ment, alteration,  and  discontinuance  of  bridges, 
and  given  discretion  in  the  matter,  persons  whose 
only  Interest  in  the  subject  is  that  of  tax-payers 
and  citizens  of  the  county  are  not  entitled  to  be 
made  parties  to  a  proceeding  In  which  the  site  of  a 
bridge  is  changed,  nor  can  they  prosecute  an  ap- 
peal to  the  circuit  court  from  the  refusal  of  their 
petition  to  be  made  such  parties.— County  Court  v. 
Armstrong,  (W.  Va.)  13  S.  E.  488. 

8.  In  an  action  to  subject  land  to  the  pay- 
ment of  debts  of  a  partnership,  where  it  does  not 
appear  that  it  Is  pact  of  the  assets  of  the  part- 
nership, or  that  the  owner  Is  a  married  woman, 
whose  property  is  sought  to  be  subjected  in 
equity  as  such,  or  that  she  has  conveyed  her 
property  for  the  purpose  of  defrauding  plaintiffs, 
no  ]  udgment  can  be  rendered  affecting  such  land, 
and  a  mortgagee  thereof  is  not  a  proper  party  to 
the  suit,  which  should  therefore  be  dismissed  as 
to  him.— Clafiin  v.  Harrison,  (K  C.)  18  B.  B.  895. 

Substitution. 

8.  Under  tbe  power  vested  In  the  supreme 
court  bv  Code  N.  C.  i  966.  to  make  a  substitution 
of  parties,  the  board  of  education  cannot  be  sub- 
stituted, as  relator  or  as  party  plaintiff,  in  an  ac- 
tion for  the  penalty  provided  by  Code,  SS  1959, 
196U,  to  be  paid  by  a  railroad  company  for  failing 
to  file  its  annual  report,  brought  by  a  private  per- 
son in  the  name  of  the  state,  the  right  to  sue  be- 
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PARTITION. 

Action  for  owelty,  see  UmitatUm  of  ActUma,  8. 

Commissionen  and  report. 

1.  Where  the  report  of  oommissionera  ap- 
pointed by  the  clerk  of  the  superior  court  to 
make  partition  of  land  does  not  show  that  the 
shares  allotted,  though  equal  in  extent,  were 
equal  in  value,  the  court  may  remand  the  pro- 
ceedings with  directions  to  the  clerk  to  appoint 
other  commissioners,  since  the  omission  affects 
the  substantial  rights  of  the  parties,  within  the 
«xceptlon  of  Code  N.  C.  t  '■**9,  which  provides 
that  no  report  made  by  commissioners  shall  be 
set  aside  and  sent  back  to  them  or  others  for  a 
new  report^  by  reason  of  any  defect  or  omission 
"not  affecting  the  substantial  rights  of  the  par- 
ties," bat  such  omission  or  defect  may  be 
amended.— fikinnw  v.  Carter,  QX.  C.)  13  S.  E.  908. 

Improvements. 

3.  Partition  cannot  be  delayed  until  payment 
(or  improvemsnts,  as  the  commissioners  can  be 
instructed  to  allot  to  defendant  at  its  original 
value  the  part  improved  by  him. — Cox  v.  Ward, 
(S.  C.)  12B.  E.870. 

Decree. 

8.  Where  land  held  In  common  is  divided  by 
a  decree  in  partition,  In  which  it  is  provided 
that  the  mineral  rights  in  the  whole  of  the  land 
shall  remain  undivided,  the  reservation  is  not  of 
an  easement,  but  of  the  entire  ownership  of  the 
ore  in  place  under  the  land  divided.— Barksdale 
v.  Parker's  Adm'rs,  (Va.)  12  B.  E.  844. 

4.  A  decree  of  partition  having  charged  the 
dividend  of  superior  value  with  a  sum  of  money 
to  make  equalfty,  payment  mnst  be  enforced  by 
the  writ  of  venditioni  exponas  granted  on  mo- 
tion or  petition  In  the  partition  proceeding  and 
Dot  by  independent  action.— Uerman  v.  Watts, 
(N.  C.)  12  S.  E.  437. 

Bights  of  purchaser. 

5.  The  purchaser  of  tracts  into  which  land 
is  divided,  on  partition,  acquires  thereby  no  in- 
terest in  mineral  rights  which,  by  the  terms  of 
the  partition,  are  to  remain  undivlaed,  since  such 
rights,  being  land,  cannot  pass  as  appurtenant  to 
other  land.— Barksdale  v.  Parker's  Adm'rs, (Va.) 
13  8.  E.  844. 

6.  Code  K  C.  H  1893-1000,  regulating  parti- 
tion proceedings  among  tenants  in  common,  em- 
imwcr  the  commissioners  to  divide  the  land  into 
as  nearly  equally  valuable  shares  as  possible, 
and  "to  subdivide  the  more  valuable  tracts  as 
they  mav  deem  best,  and  to  charge  the  more  val- 
uable dividends  with  such  sums  of  money  as  they 
may  think  necessary  to  the  dividends  of  inferior 
value,  in  order  to  make  an  equitable  partition. " 
Held,  that  each  partitloner  who  receives  an  in- 
ferior dividend  has  a  separate  lien  for  equality 
«f  partition  on  the  more  valuable  dividend  of 
land,  and  one  who  purchases  the  latter  on  execu- 
tion obtained  by  a  part  only  of  those  partitioners 
to  whom  inferior  dividend's  were  allotted,  takes 
it  subject  to  the  liens  of  those  who  did  not  join 
in  obtaining  the  execution.— Heye<'s  v.  Bice,  (M. 
a  13  8.  B.  66. 

fabti9:ership. 

Bights  and  remedies  of  partners  inter 
se. 

1.  One  who  has  entered  into  partnership  with 
another,  to  whom  he  has  paid  a  portion  of  the 
{irice  of  his  share  of  the  partnership  property, 
and  given  his  notes,  which  are  not  yet  due,  for 
the  balance,  has  sufficient  interest  in  the  firm 
property,  after  the  partnership  has  gone  into  op- 
eration, to  maintain  a  bill  for  the  appointment  of 
a  receiver  thereof,  and  to  enjoin  the  other  partner 
from  proceeding  with  the  firm  lyosineM.— Taylor 
V.  BlUey,  (Oa.)  13  S.  S.  310. 


2.  Where,  upon  the  dissolution  of  s  firm,  !t  la 
agreed  that  one  ot  the  member*  shall  retain  die 

gartnership  property  and  pay  all  the  debts  of  the 
nn,  and  a  common  creditor  is  notified  of  the 
ai^reement,  but  he  does  not  assent  thereto,  >ncb 
dkgreement  does  not  impair  any  of  his  rights 
against  both  partner*  as  principals,  and  the  retir- 
ing partner  cannot  avail  himself  of  Code  W.  Va.  a 
101,  a  1,  2,  providing  for  the  release  of  a  surety  on 
failure  of  the  creditor  to  bring  salt  against  the 
principal  after  he  has  been  requested  so  to  do  ^ 
the  surety.— Barnes  v.  Beyers,  (W.  Va)  U  S.  K. 
708. 

Firm  and  private  creditors. 

8.  A  mortgage  by  a  firm  on  parloership  prop- 
erty to  secure  an  individual  debt  of  one  of  the 
partners  Is  valid  as  against  firm  creditors,  such 
debt  having  been  made  a  partnership  debt  by 
agreement  among  the  partner*.— VoM  v.  VeaL 
(Oa.)  13  S.  B.  297. 

Passengers. 

See  Carriers,  18-81. 


PAYMENT. 

Bee,  also.  Release  and  Discharge. 

What  constitutes. 

1.  Where  the  maker  of  a  note  receives  money 
from  another  with  which  to  purchase  it,  bnt  does 
not  tell  the  holder,  who  has  no  intention  of  sell- 
ing the  note,  that  this  is  his  object  when  he  pay* 
him  the  money,  the  note  is  extinguished  by  pay- 
ment.—Cason  V.  Heath,  (Oa.)  13  S.  E.  C78. 

Presumption  of  payment. 

8.  A  decree  of  partition  made  in  1861  having 
charged  the  more  valuable  dividend  of  land  with 
sums  specified  in  favor  of  the  less  valuable  one*, 
a  presumption  of  payment  of  such  ctiarge  arise* 
after  10  years  from  January  1,  1870,  under  Rev 
Code  N.  C.  o.  66,  J!  IS,  providing  that  "the  pre- 
sumption of  payment  or  satisfactioa  on  all  lodg- 
ments, decrees,  contracts,  and  agreements  etiall 
arise  within  ten  years  after  the  right  of  action 
of  the  same  shall  have  accrued,"  and  Code  N.  C. 
g  137,  requiring  that  the  time  between  the  data 
of  the  decree  and  January  1,  1870,  shall  be  ex- 
cluded.-Herman  V.  Watts,  (N.  C.)  13  8.  E.  4S7. 

3.  Rev.  Code  N.  C.  c.  65,  f  18,  which  declares 
that  judgments  or  decrees  shall  be  presumed  to 
be  paid  or  satisfied  "within  10  years  after  the 
right  of  action  on  the  same  accrued, "  does  not 
raise  a  conclusive  presumption  of  payment;  and 
the  presumption  of  payment  of  the  owelty  of 
partition  arising  from  the  fact  that  more  than  10 
years  have  elapsed  since  the  partition  decree  was 
rendered  may  be  overcome  by  evidence  to  the 
contrary.— Ex  parte  Walker,  (N.  C.)  13  S.  £.  U6. 

Voluntary  payment. 

4.  Where  a  payment  in  excess  of  the  amount 
due  is  made  by  a  debtor,  under  a  mistake  of  fact 
which  ordinary  diligence  in  looking  up  his  re- 
ceipts would  have  removed,  the  money  cannot  be 
recovered,  though  the  payment  was  made  to  pro- 
tect the  purchaser  of  chattels  mortgaged  to  se- 
cure the  debt,  against  which  purchaser  replevin 
had  been  brought- Brummitt  v.  UoOoire,  (N.  C.) 
13  S.  B.  191. 

PENSION. 

Exemptions. 

Rev.  St  tJ.  8.  {  4747,  provides  that  'no 
sum  of  money  due,  or  to  become  due,  to  any  pen- 
sioner shall  lie  liable  to  attachment,  levy,  or 
seizure  by  or  under  any  legal  or  equitable  pro- 
cess whatever,  whether  the  same  remains  with 
the  pension  office,  or  any  officer  or  agent  thereof, 
or  in  the  course  of  transmission  to  ue  pensioner 
entitled  thereto,  but  sliall  inure  whoUy  to  the 
pensioner. "     field,  -  that  tliia  does  not  enmpt 


land  puTcbxtaed  with  pension  money  after  the 
same  has  been  delivered  to  the  pensioner  In  cash. 
— MoFarland  v.  Fish,  (W.  Va.)  12  S.  E.  648. 


PEBJT7BT. 

Indictment  tor,  see  Indictment  onA  Ivformn- 
t<on,4. 

"What  constitutes. 

1.  tiince,  l>y  Code  N.  O.  I  8818,  the  mayor  is  a 
«OTirt  with  the  jurisdiction  of  a  magistrate,  and  can 
therefore  investigate  a  charge  of  selling  liquor 
without  a  license,  on  an  indictment  for  perjury  by 
swearing  falsely  in  a  proceeding  before  a  mayor 
begun  by  warrant  for  such  unlawful  sale,  it  is  im- 
material whether  the  mayor  assumed  final  jurt»- 
diction  or  merely  conducted  a  preliminary  exam* 
ination.— State  v.  Peters,  (N.  C.)  12  S.  K.  74. 

a.  Neither  Code  N  C.  {  737,  which  authorizes 
the  court  to  tax  prosecutors  with  coats,  nor  Acts 
N.  C.  1889,  c.  84,  extending  the  power  to  tax  ci<sta 
against  a  prosecutar  to  cases  in  which  the  def  eiid- 
ant  is  discharged  from  arrest  for  want  of  protn- 
ble  cause,  confers  power  to  tax  costs  against  a 
prosecutor  in  a  case  where  the  bill  is  ignored  by 
the  grand  Jury,  where  there  is  no  evidenoe  that 
defendant  was  under  arrest,  and  perjury  cannot 
be  pre<licated  on  false  swearing  made  on  the  trial 
of  a  motion  for  such  taxation  of  costs.  Following 
State  V.  Peters,  12  S.  E.  74.— State  v.  Gates,  (NT 
C.)  12  S.  E.  819. 

5.  When  perjury  Is  charged  to  have  been 
«ommitted  hy  a  witness  in  the  trial  of  a  crim- 
inal proceeding  which  was  began  by  warrant,  If 
the  court  had  jurisdiction  to  investigate  the  of- 
fense charged,  it  is  no  defense  that  the  warrant 
was  issued  without  complaint  or  affidavit.— State 
V.  Peters,  (N.  C.)  12  8.  E.  74. 

Indictment. 

4.  Under  Code  N.  C.  J  T092,  which  punishes 
perjury  committed  "in  any  suit,  controversy,  mat- 
ter or  cause,"  where  the  perjury  is  charged  to 
have  been  committed  on  the  examination  on  war- 
rant of  a  person  charged  with  selling  liquor  wlth- 
ont  a  license,  an  indictment  alleging  that  the  false 
oath  was  taken  at  the  "trial  of  an  action,  "etc.,  Is 
aufDcient.- State  v.  Peters,  (K.  C.)  12  S.  E.  74. 

6.  Where  the  indictment  for  perjury  alleges 
it  to  have  been  committed  in  an  action  wherein 
-"the  state  was  plaintiff  and  A.  B.  defendant, "  it  is 
DO  variance  if  the  warrant  was  entitled  "State  and 
City  Of  G.  vs.  A.  B.  "—State  v.  Peters,  (N.  C.)  12  8. 
E.74. 

0.  An  indictment  for  perjury  drawn  in  pursu- 
ance of  Acta  N.  C.  1889,  c.  83,  simply  charging 
that  defendant  "did  commit  perjury, "  pointing 
out  the  name  of  the  court  and  of  the  action  in 
which  it  was  alleged  to  have  been  committed, 
and  the  ^ords  sworn  to  by  defendant,  which  are 
slleced  to  have  been  false,  is  sufficient  Follow- 
ing State  V.  Peters,  12  8.  B.  74.— State  v.  Gates, 
<N.  C.)  13  S.  B.  819. 

JSridenoe. 

7.  On  an  indictment  for  perjury,  the  evidence 
to  prove  the  falsity  of  the  oath  need  not  necessa- 
rily eqnal  in  weight  the  testimony  of  two  witnesses, 
but  it  is  sufficient  if  there  is  the  testimony  of  one 
witness,  and  corroborative ciroumstanoessuffident 
to  turn  the  scale  against  the  weight  of  the  oath 
which  is  charged  to  have  been  false. — State  v.  Pe- 
ters, (N.  C.)  12  S.  E.  74. 

Physicians  and  Surgeons. 

See  Malpractice. 


FLEADnra. 

In  equity,  see  Equity,  20-24. 

particular  actions,  see  Jijectment,  8. 
Sleoding  statute,  see  Frauds,  Statute  q/',  6;  lAm- 
itation  of  Actions,  16-19. 


Declaration. 

1.  Where  the  declaration  contains  but  one 
count,  and  that  count  sets  out  a  demand  of  several 
matters  of  damage  against  a  railroad  company  for 
failure  to  maintain  fences,  crossings,  and  cattle- 
guards,  which  In  their  nature  are  divisible,  any 
one  of  which  is  well  claimed,  that  is  sufficient,  and 
a  general  demurrer  to  the  whole  declaration  should 
be  overruled.— Clark  v.  Ohio  Biver  B.  Co..  (W. 
Va.)  13  a  E.  605. 

3-  When  the  cause  of  action  appears  suffi- 
ciently from  the  complaint,  though  informally 
alleged,  and  the  case  is  tried  on  its  merits,  the 
court  should  enter  such  judgment  as  the  plead- 
ings, admissions  of  fact,  findings  of  fact,  or  ver- 
dict warrant,  though  there  is  no  formal  demand 
for  judgment— State  v.  Boone,  (N.  C.)  12  S.  B. 

ov7. 

3.  In  an  action  for  damages  to  plaintilTs  lot 
from  the  oonstruction  of  a  railroad  in  an  alley,  the 
declaration  used  language  as  follows:  "The  plain- 
tilt  lieing  then  and  there,  and  still  being,  the 
owner  <•  •  •  and  the  nlaintifl.  bv  reason  of 
the  acta  and  doings  aforesaid  of  the  said  defend- 
ant, being  cut  off  and  deprived  of  access  to  the 
back  part  of  his  said  lot  over  and  by  means  of  said 
alley. "  There  were  positive  statemento  else- 
where in  the  declaration  that  plaintiff  was  owner 
in  fee  of  the  lot,  and  that,  by  reason  of  the  use  of 
the  alley  by  defendant,  plaintiff  lost  the  use  of 
certain  buildings  on  his  premises,  and  danger  from 
fire  was  greatly  increased.  Keld,  that  a  demurrer 
to  the  declaration  on  the  ground  of  pleading  by 
recital  would  not  be  sustained.— Battrell  v.  Ohfo 
River  R.  Co.,  (W.  Va.)  18  S.  E.  699. 

Answer. 

4.  In  an  action  on  a  bond,  where  the  com- 
plaint alleges  its  execution,  the  death  of  the  ob- 
ligee, plaintiff's  appointment  and  qualification 
as  his  executor,  and  that  no  payment  has  been 
made  on  the  bond,  an  answer  merely  alleging 
that  defendiHit  is  informed  and  believes  that  plain- 
tiff Is  not  the  owner  of  the  bond,  and  was  not  its 
owner  at  the  commencement  of  the  action.  Is 
properly  stricken  out  as  sham  and  irrelevant,  as 
it  contains  neither  "a  general  or  specific  denial 
of  each  material  allegation  of  the  complaint, "  nor 
"a  statement  of  new  matter  constituting  a  de- 
fense or  counter-claim, "  as  required  by  Code  N.  C. 
i  248.— Deloatoh  t.  Vinson,  (N.  C.)  12  S.  B.  895. 

Failure  to  file  plea — Effect. 

5.  A  judgment  for  plaintiff  in  osrumpcft,  after 
trial,  should  be  set  aside,  and  a  new  trial  grant- 
ed, if  there  was  no  nlea  by  defendant— Johnson 
V.  Pry,  (Va.)  12  S.  E.  978. 

Lost  pleadings. 

6.  Plaintiff's  attorney  testified  that  after  fil- 
ing the  declaration,  and  after  the  case  was  en- 
tered on  the  docket,  on  inquiring  of  the  clerk,  he 
was  informed  that  the  papers  were  lost  or  mislaid, 
but  that  he,  the  clerk,  would  get  them,  and  that 
witness  did  not  know  Vtxe  papers  were  lost,  and 
the  clerk  testilted  that  It  was  his  habit,  on  r<> 
ceiving  a  derlaratlon,  to  annex  process  thereto, 
and  that  he  thought  he  had  done  so  in  this  case 
Held,  that  It  was  not  error  to  allow  the  declara- 
tion and  process  to  be  established  by  copy. — Al- 
len V.  Mutual  Loan  &  Banking  Co.,  (Ga.')  12  S. 
E.  265. 

Motion  to  strike  out. 

7.  Redundancy  and  argumentativeness  in 
pleading  must  be  objected  to  by  motion  before 
answer,  and  not  by  demurrer.— Smith  v.  Summer- 
field,  (N.  C.)  13  S.  B.  997. 

Verification. 

8.  Pleas  in  actions  of  tort  are  not  required  to 
be  sworn  to  in  Georgia.— Hagerstown  6team-En- 
gine  &  Uachine  Co.,  (Qa.)  13  S.  £.  939. 

9  Under  Code  N.  C.  J  258,  providing  that 
"when  a  corporation  is  a  party  the  verification 
may  be  made  by  an  officer  thereof, "  a  verifica- 
tion by  an  agent  Is  insufficient. — ^Banks  T.  Gay 
Mannf'g  Co.,  (N.  0.)  12  S.  B.  741, 
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Amendment. 

10.  On  appeal  of  defendant  In  an  action  to  re- 
cover possession  of  laud,  where  there  is  a  vari- 
ance between  the  description  of  the  land  in  the 
complaint  and  that  in  the  deed  offered  by  plain- 
tiff to  establish  title,  the  complaint  mav  be 
amended  by  embodying  In  it  the  calls  of  the  deed. 
—Allen  V.  Sallinger,  (N.  C.)  12  S.  E.  896. 

11.  Where  the  general  issue  has  been  filed  in 
due  time,  the  defendant  may  amend  by  adding 
other  pleas  at  any  stage  of  the  proceedings.— 
Haeerstown  Bteam-Engine  &  UaoUne  Co.  v.  Giz- 
zard, (6a.)  la  S.  E.  939. 

12.  Plaintiff,  who  had  suffered  a  dislocation  of 
bis  hip,  declared  on  defendant's  undertiJiiDg  to 
treat  and  cure  the  same,  and  claimed  damagfes  by 
reason  of  his  negligence  and  unskiUf  ulness,  where- 
by plaintiff  alleged  that  he  had  become  perma- 
nently disabled.  At  the  trial  the  court  allowed 
plaintiff  to  amend  his  allegation,  so  as  to  oonform 
to  the  evidence,  by  striking  out  all  allegations  as 
to  defendant's  having  undertaken  to  cure  him, 
leaving  his  cl^m  for  damages  to  stand  on  defend- 
ant's breach  of  his  implied  undertaking  to  treat 
plaintiff  with  reasonable  care  and  skUl.  Held, 
that  this  did  not  introduce  any  new  cause  of  action, 
as  the  gravamen  of  the  action  in  both  the  original 
and  amended  declarations  is  defendant's  negligent 
failure  to  use  reasonable  care  and  (kiU. — Kuhn  t. 
Brownfleld,  (W.  Va.)  12  8.  E.  619. 

18.  The  original  petition  stated  that  the  legal 
title  to  a  church  site  and  edifice  was  in  the  P.  M. 
Co.,  and  the  equitable  title  in  the  church ;  that  the 
latter  owed  a  debt  evidenced  by  a  note  signed  by  its 
officers  in  pursuance  of  a  resolution  of  the  church; 
and  that  a  suit  was  pending  on  the  note.  The  prayer 
of  the  petition  was  that  any  disposition  of  the  prop- 
erty might  be  enjoined,  and  the  title  held  in  xtatu 
quo  nntil  the  termination  of  the  suit  on  the  note. 
An  amendment  stated  that  the  plaintiff  had  recov- 
ered in  that  suit,  and  prayed  that  the  property 
might  be  subjected  to  ttie  jmyment  of  the  debt. 
It  treated  the  judgment  as  against  the  officers  in 
their  individual  edacity,  and  proceeded  on  the 
theory  that  the  note  was  a  collateral  for  the  debt 
of  the  church.    Held,  that  the  amendment  was 

groperly  allowed.— Lyons  v.  Planters'  Loan  &  Sav- 
tgs  Bank,  (Ga.)  12  a  B.  682. 
U.  Under  Code  Va.  1887,  t  8884,  providing 
that,  if  at  the  trial  there  appears  to  tie  any  vari- 
ance between  the  evidence  and  pleadings,  the 
court,  if  it  considers  that  substantial  lustice  will 
be  promoted,  may  allow  the  pleadings  to  be 
amended  on  such  terms  as  it  may  decree  reason- 
able, it  is  proper  to  allow  a  declaration  to  which 
a  demurrer  has  been  sustained  to  be  amended  at 
bar  by  striking  out  immaterial  words,  and  to  re- 
fuse to  remand  the  case  to  rules. — Alexandria  & 
F.  R.  Co.  V.  Hemdon,  (Va.)  12  S.  B.  289. 

15.  Under  Code  N.  C.  i  278,  which  authorlxes 
the  court  to  amend  any  pleading  by  adding  or 
striking  out  the  name  of  any  party,  it  is  within 
the  discretion  of  the  court,  on  motion  of  plaintiffs 
in  trespass,  to  strike  out  the  name  of  one  of  them 
beotuse  the  other  is  the  sole  owner  of  the  property 
involved,  though  the  one  stricken  out  was  the 
original  plaintrfl,  and  the  other  was  afterwards 
joined  without  objection  by  defendant.— Hurohy 
V.  Glbbs,  (N.  C.)  la  B.  B.  273. 

Pleading  and  proof— Variance. 

16.  When  the  d^laration,  in  an  action  against 
a  railroad  company  for  the  negligent  killing  of 
an  employe,  alleges  that  deceased  was  killed  in  a 
specified  way  by  the  negligent  running  of  a  particu- 
lar train  or  engine  of  the  company,  and  the  proof 
shows  that  he  was  killed  by  another  engine  of  the 
company,  and  in  a  manner  different  from  that  al- 
leged, and  the  evidence  is  such  that,  in  any  view 
of  the  case,  plaintiff's  ri^ht  to  recover  is  very 
doubtful,  a  verdict  in  plaintiff's  favor  should  be 
set  aside.— Central  R.  Co.  v.  Hubbard,  (Ga.) 
12  S.  B.  1020. 

17.  Plaintiffs,  in  an  action  against  a  railroad 
company  for  damages,  alleged  that  defendant 
agreed  to  furnish  them  with  two  cars,  for  the 
shipment  of  cattle,  at  a  certain  place,  on  a  cer- 


tain Thursday;  that  their  otijeet  in  contractlas 
for  the  cars  at  such  time  was  to  reach  the  cityoS 
Norfolk  in  time  for  the  following  Bonday  niar> 
ket,  which  was  the  best  market  day  in  said  city; 
and  that  their  purpose  was  well  known  to  defted- 
ant  Held,  that  an  issue  as  to  whether  defendant 
agreed  to  carry  the  cattle  to  Norfolk  in  time  for 
such  Sunday  mariwt  was  not  wittdn  tbe  plead- 
ings— HcAbsher  v.  Richmond  &  D.  B.  Co.,  (S. 
C.)  13  B.  B.  892. 

18.  Defendants  were  sued  on  a  bond  oondf- 
tioned  that  a  corporation  licensed  by  the  depart- 
ment of  agriculture  to  mine  phosphate  rock  should 
make  faithful  monthly  returns  of  the  number  of 
tons  taken,  and  prompt  payments  at  "tbe  royalty 
provided  by  law,  •  •  •  to-wit,  one  dollar  up- 
on each  and  every  ton,  to  be  estimated  only  on 
the  crude  rock,  and  not  upon 'the  i«ck  after  it 
has  been  steamed  and  dried. "  This  part  of  the 
bond  was  correctly  set  forth  in  the  complaint  in 
the  words  quoted,  but  the  copy  served  on  defend- 
ants omitted  the  words  "and  not."  The  statnt» 
provided  that  the  estimate  should  be  made  **only 
on  the  crude  rock. "  Held,  that  the  variance  iraa. 
immaterial,  under  Code  B.  C.  f  190,  declaring 
that  no  variance  between  the  pleading  and  prou' 
shall  be  deemed  material  unless  It  actually  mis- 
led the  adverse  party.— State  t.  Soheper,  (B.  C.> 
12  8.  E.  664. 

19.  Under  a  complaint  for  damages  for  breacb 
of  an  alleged  parol  lease  of  a  mill  for  one  year, 
with  the  privilege  of  keeping  it  for  five,  there 
can  be  no  recovery  upon  proof  of  an  nnqnalifled 
lease  for  five  years,  the  variance  being  fatal. — 
Browning  v.  Berry,  (N.  C.)  12  B.  E.  196. 

20.  Where,  in  an  action  against  a  railway 
company  for  obstructing  a  private  way,  the  com- 
plaint alleges  that  the  way  Is  so  entirely  ob- 
structed by  the  railway  embankment  that  plain- 
tiff is  utterly  unable  to  pass,  and  the  proof  shows- 
that  the  way  is  only  partially  obstructed,  leaving- 
ample  room  for  egress  and  regress,  a  nonsuit 
should  be  granted,  as  the  variance  is  fatal. — Boss. 
V.  Georgia,  C.  &  H.  Ry.  Co.,(S.  C.)  12  B.  B.  lOL 

Waiver  of  defects. 

21.  The  omission  of  a  prayer  tor  process  la- 
waived  by  demurring  geaeralAr  to  the  petition. — 
Lyons  v.  Planters'  Loan  St  Bavings  Bank,  (Oa.)  U- 
S.  E.  882.  o  -.  V      / 

Aider  by  verdict. 

22.  The  improper  heading  of  a  bill  of  parttoDlars 
annexed  to  a  declaration  is  amendable,  and  is  cured 
by  verdict.— Bowe  v.  Qress  Lumber  Co.,  (Ga-j  14 
8.  E.  177. 

PLEDQB. 

Of  promissory  note. 

1.  Where  it  appears  that  defendant  recelv«d' 
plaintiff's  note  from  B.  as  collateral  security  for 
B.'s  checks,  and  plaintiff  did  not  know  that  de- 
fendant had  the  note  until  after  he  paid  it,  there 
is  no  implied  agreement  by  plaintiff  to  pay  8.  's 
checks  from  the  fact  that  he  received  the  note 
from  defendant. —Home  ▼.  People's  Bank,  (N. 
C.)  12  S.  B.  840. 

2.  A  non-negotiable  note  was  assigned  as  col- 
lateral security.  One  of  the  makers  was  dead,  and 
the  note  was  on  file  in  a  creditors'  suit  to  settle 
his  estate.  The  holder  of  the  collateral  did  noth- 
ing to  hasten  its  collection,  but  he  received  a  part, 
of  the  amount  from  the  creditors'  suit  80  years 
after  the  assignment  to  him.  It  was  not  shown 
that  the  note  could  not  have  been  collected  from 
the  other  maker,  and,  after  the  assignment,  an  in- 
dorser  of  the  note  died,  leavhig  a  solvent  estate, 
which  was  settled,  and  distributed  without  any 
attempt  having  been  made  to  prove  the  note  against 
the  estate.  In  a  suit  on  the  original  indebtedness, 
held,  that  the  plaintiff  had  not  used  reasonable 
diligence,  and  that  the  defendant  was  entitled  to- 
charge  him  with  the  amount  of  the  oollateraL— - 
Bumsey  v.  Laidley,  (W.  Va)  U  8.  E.  866. 
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FOWBBS. 

ExeoQtion. 

1.  An  ondlrided  one-fonrth  interest  Inoertain 
lots  was  devised  to  testator's  wife  for  life,  with 
power  to  appoint  the  remainder,  and  the  other 
three-fourths  to  his  three  sons  in  fee.  A  oertaitt  leg- 
acy was  made  a  charge  on  all  the  lands  devised, 
and,  for  the  purpose  of  raising  money  to  pay  it,  the 
sons  conveyed  their  Interest  to  the  lite- tenant,  who 
thereupon,  by  an  instrument  of  doubtful  efll- 
ciencT,  attempted  to  exercise  the  power  by  ap- 

g Dinting  to  one  of  the  sons,  and  then  Joined  with 
im  in  ezecutinK  a  fee-simple  warranty  deed,  to 
a  purchaser  of  the  lots.  Held,  these  instruments 
operated  as  a  release  of  the  power  of  appointment, 
and  the  purchaser  took  a  good  title  in  fee. —Atkin- 
son V.  Dowllng,  (8.  C.)  12  B.  B.  98. 

Testamentary  powers. 

2.  Where  the  will  provides  that  "all  the  bal- 
ance" of  the  estate,  "real  and  personal,  be  sold, 
and  the  money  divided  equally"  betweon  certain 

•>  persons  designated,  the  executors  have  authoritv. 
under  Code  N.  C.  {  2142,  to  sell  real  estate,  the 
subject  of  a  lapsed  devise,  together  with  the  bal- 
ance of  the  estate.— Saunders  v.  Saunders,  (N. 
C.)  18  B.  E.  909. 

8.  Where  lands  are  devised  to  one  for  life, 
with  power  to  appoint  the  remainder  to  such  of 
the  testator's  children  and  grandchildren  as  the 
life-tenant  may  see  fit,  with  a  limitation  over  to 
the  testator's  three  sons,  in  case  the  power  of  ap- 
pointment is  not  exercised,  t^e  power  is  not 
coupled  with  a  trust,  and  may  be  released  by  the 
life-tenant  during  her  life.— Atkinson  ▼.  Dow- 
ling,  (a  C.)  U  B.  E.  93. 

4.  A  trustee  under  a  wilL  who  had  also  qnal- 
ifled  as  an  administrator  de  bonis  non  c  t.  a. 
having  in  his  hands  funds  belonging  to  non-res- 
ident beneficiaries,  who  were  ounors  without  a 
guardian  and  necessitous,  instituted  proceedings 
to  obtain  the  authority  of  the  court  to  pav  the  in- 
come of  the  share  of  such  children  to  tnelr  father 
for  their  support,  and  upon  final  settlement  to 
pay  over  the  corpiM  to  a  duly-qualified  guardian. 
Held,  that  he  did  not  thereby  forfeit  the  right 
given  bim  by  the  will,  to  make  a  sale  of  testa- 
tor's real  estate  without  the  intervention  of  the 
court- Rose  v.  Thomiey,  (S.  C.)  13  S.  R  11. 

5.  A  devise  to  testator's  son  "in  trust  for 
such  person  or  persons,  and  use  or  uses,  as  he 
shall  oy  deed  or  will  appoint^  and,  until  and  in 
default  of  such  appointment,  in  trust  for  the  sole 
and  separate  use  of  "devisee's  wife,  for  life,  with 
remainder  over  to  tier  ehlldren,  confers  upon  the 
devisee  a  general  power  of  appointment  and  he 
may  execute  a  valid  mortgage  on  the  land  de- 
vised.—Hicks  V.  Ward,  (N.  C.)  12  8.  E.  818. 

6.  Where  such  mortgage  provides  that.  In 
case  of  a  sale  thereunder,  any  overplus  remain- 
ing after  paying  tlie  debt  secured  thereby  shall 
be  paid  to  the  devisee,  his  heirs,  representatives, 
or  assigns,  it  is  a  total  appointment,  and  defeate 
the  trusts  declared  in  the  will.— Hicks  v.  Ward, 
(N.  C.)  12  8.  E.  818. 

7.  Where  a  deed  convevlng  property  in  tmst 
for  the  grantor  and  bis  wife  for  life  confers  upon 
the  wife  a  power  of  appointment  by  her  last  will, 
and  provides  that  in  case  sbe  fails  to  ezercisethe 
power,  and  the  husband  survives,  he  shall  have 
the  property  for  life,  with  remainder  over,  the 
wife's  power  of  appointment  can  be  exercised  by 
will  only,  and,  as  a  will  is  revocable  during  the 
life-time  of  the  testator,  her  will  cannot  convey 
an  indefeasible  fee-simple  title  during  her  life, 
even  though  she  covenants  not  to  revoke  it. — ^Reid 
T.  BoushiJl,  (K.  C.)  12  S.  B.  324. 


PBACTICE  IN  OTVTL  OASES. 

Bee,  also.  Appeal;  Certiorari;  CosU;  Equity; 
ExeepHnnii,  BUI  of;  Jvdament;  Jury;  Mnn- 
damus;  New  Trial;  Parties;  Pleading;  Rtf- 
erence;  Removal  f\f  Causes;  Trial;  Venue  in 
CtvUCates;  WrUt. 
V.128.E.— 76 


Dismissal  and  nonsntt 

1.  Demurrer  to  a  complaint  having  been  sus- 
tained, and  permission  to  amend  not  having  beea 
requested  or  granted,  tlie  action  is  properly  diS' 
missed.— State  v.  Ifarletto  &  S.  Q.  R.  Co.,  (IT. 
C.)  12  a  B.  1041. 

2.  In  an  action  for  the  killing  of  a  oow  and 
oalf,  where,  after  plaintiff  stetes  that  he  will  not 
insist  on  damages  for  the  killing  of  the  calf,  de- 
fendant moves  to  dismiss  on  the  ground  that  the 
amount  in  controversy  is  thus  reduced  below  the 
court's  Jurisdiction,  whereupon  plaintiff  says 
that  he  will  insist  on  ail  the  damages,  the  mo- 
tion is  properly  overruled. — Crawford  v.  Ryals, 
(Oa.)  12  8.  E.  814. 

8.  With  reference  to  procedure  In  justice's 
oourts,  Code  W.  Va.  1887,  c.  50,  «  66,  provides 
that,  ■'saving  the  right  of  a  defendant,  who  has 
filed  a  set-off  or  counter-claim,  to  proceed  to  trial 
though  the  plaintiff  fail  to  appear  or  dismiss  his 
action,  judgment  may  be  rendered  against  plain- 
tiff, dismissing  his  action,  with  costs,  but  with- 
out prejudice, "  if  he  fails  to  appear  and  prosecute 
his  action  within  one  hour  after  the  time  for  ap- 
pearance mentioned  in  the  summons  or  last  order 
of  oontinuanoe.  Held  that,  where  plaintiff  has 
tailed  to  appear  within  the  hour  as  prescribed 
by  statute,  and  defendant  has  filed  no  set-off  or 
counter-claim,  though  he  has  filed  a  pless  it  is 
error  to  allow  a  jury  trial,  and  render  final  judg- 
ment for  defendant  The  proper  judgment  is  one 
dismissing  the  aetion  without  prejudice  to  a  new 
action.— Baena  Vista  Freestone  Co.  v.  Parrish, 
(W.  Va.)  IS  8.  B.  817. 

4.  Plidntifl  may,  as  a  matter  of  right,  have  his 
bill  dismissed  at  his  own  cost  where  he  does  not 
sue  on  behalf  of  others,  and  no  decree  has  been 
entered  affecting  the  rights  of  third  persons,  and 
defendant  has  established  no  claim  against  him; 
and  the  dismissal  cannot  be  set  aside  on  defend- 
ant's motion.— Olasoook  v.  Brandon,  (W.  Va.)  128. 
B.  1102. 

6.  Where  plaintiff  in  ejectment  went  to  the 
jury  on  all  the  issues  in  the  case,  without  asking 
to  correct  his  testimony  that  he  is  in  possession, 
he  is  not  entitled  to  a  judgment  of  nonsuit  after 
a  verdict  for  defendant— Brown  v.  King,  (N.  C.) 
12  &  B.  187. 

Bainstatement. 

6.  Under  Code  W.  Va.  o,  127,  |  U,  wbloh  pro- 
vides that  "anv  circuit  court  may  on  motion  rein- 
state on  the  trial  docket  of  the  court  any  case  dis- 
missed •  •  •  within  three  terms  after  the  or- 
der of  dismissal  may  have  been  made, "  a  motion 
to  reinstate  comes  too  late  after  the  lapse  of  7  years 
and  of  20  terms.— Olasoock  v.  Brandon,  (W.  Va.) 

12  a  E.  iioa. 

7.  A  motion  to  reinstate  after  granting  a  non- 
suit is  in  the  nature  of  a  motion  for  reconsidera- 
tion, and  therefore  the  granting  thereof  will  be 
disturbed  only  for  an  abuse  of  uie  court's  discre- 
tion.—Central  Railroad  &  Banking  Co.  ▼.  Folds, 
(Oa.)  la  8.  B.  216. 

Preferences. 

See  Aittanmentfor  Benefit  of  CrecUton,  1-S. 
Presumptioii. 

On  appeal,  see  .Appeal,  09-71. 

Principal  and  Agent. 

Bee  Attorney  and  Client;  FactoTB  and  Brokert. 

PRINOIPAIi  AND  SUBETY. 

Belease  of  sureties. 

1.  The  acceptance  of  interest  in  advance  at 
the  maturity  of  a  note,  and  the  indorsement 
thereof  on  the  note  by  the  payee,  is  prima  facte 
evidence  of  a  contract  to  extend  the  time  of  the 
note,  and  forbear  to  sue  thereon ;  and  where  such 
acceptance,  without  tlie  knowledge  of  the  sure- 
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ties,  is  shown  in  an  aotion  on  the  note,  It  ia  error 
to  instruct  that  there  is  no  eridence  of  any  ar- 
rangement between  the  payee  and  the  maker  by 
whioh  the  sureties  are  released  from  their  obliga- 
tion on  the  note.— Eolliugsworth  v.  Tomlinson, 
(N.  C.)  12  S.  E.  989. 

2.  A  copy  of  the  rules  and  regulations  of  the 
department  of  agriculture  was  attached  to  a  li- 
cense to  mine,  and  contained  a  provision  that, 
"in  all  cases  where  phosphate  royalties  are  not 
promptly  paid  in  the  time  provided  b^  law,  the 
license  shall  be  suspendedj "  and  any  mining  dona 
thereafter  "shall  be  considered  and  treated  as 
illegal. "  Held,  that  the  failure  of  the  depart- 
ment to  suspend  the  license  until  lon^  after  tba 
first  default  did  not  terminate  the  liability  of  sure- 
ties on  the  miner's  bond  given  to  secure  payment 
af  the  royalties  for  phosphate  mined  thereafter, 
and  before  the  license  was  actually  suspended. — 
State  T.  Scheper,  (S.  C.)  12  S.  £.  564. 

S.  Wliere  the  maker  of  a  note  receives  money 
from  another  with  which  to  purchase  it,  but  does 
not  tell  t,he  holder,  who  has  no  intention  of  sell- 
ing the  note,  that  this  is  his  object  when  he  pays 
Um  the  money,  the  note  is  extinguished,  and  the 
surety  on  such  note  is  discharged. — Cason  r. 
Heath,  (Ga.)  12  S.  E.  678. 

Scope  of  liability  of  surety. 

4.  A  town  sergeant  was  appointed  in  1877, 
and  reappointed   in  1879.    On  each  occasion   he 

gave  a  bond  for  the  faithful  performance  of  his 
uties,  and  for  paying  over  and  accounting  for 
all  mouOTs  which  came  to  his  hands  by  virtne 
of  his  omoe.  There  ivas  a  balance  against  him 
for  taxes  collected  in  1877.  In  1881  he  surren- 
dered certain  vouchers  for  payments  he  had 
made,  and  a  portion  of  the  credits  to  which  this 
entitled  him  was  applied  by  the  town  in  settlement 
of  the  balance  against  him  for  1877.  Held,  that 
the  sureties  on  Uie  bond  given  in  1879  could  not 
object  to  this  application  of  the  credit  without 
first  proving  that  the  money,  with  which  the 
vouchers  were  paid,  came  to  tne  sergeant's  hands 
daring  his  second  term,  and  that  this  was  known 
to  the  town  when  it  made  the  application. — 
erafton  v.  Reed,  (W.  Va.)  12  8.  E.  707. 

Frivileged  ComxnunlcatiLou. 

See  WUne88,  3, 4. 

Probable  Cause. 

See  Malicious  Prosecution,  1-3. 

PROHIBITION,  WRIT  OP. 

When  lies. 

1.  Though  Code  W.  Va.  1887,  o.  89,  S  47,  pro- 
vides that  appeal  shall  lie  to  the  circuit  court  from 
the  final  order  of  the  county  court  In  a  proceeding 
establishing  a  bridge,  such  appeal  will  not  lie  from 
the  refusal  of  the  county  court  to  allow  the  peti- 
tion of  persons  desiring  to  be  made  parties  to  such 
proceediog,  where  the  only  interest  of  petitioners 
in  the  matter  is  that  of  tax-payers,  and  prohibition 
wiU  lie  ag^nst  the  entertainment  of  such  appeal 
bythe  circuit  court.— County  Court  v.  Armstrong, 
(W.  Va.)  12  S.  E.  488. 

2.  Plaintiffs  filed  in  the  circuit  court  their  bill 
against  the  county  court,  alleging  that  they  were 
taxpayers  of  the  county,  and  that  defendant  had 
made  contracts  for  the  building  of  a  bridge  that 
would  result  in  increasing  the  indebtedness  of  the 
county  far  beyond  the  limit  fixed  by  the  constitu- 
tion, and  that  it  had  made  an  illegal  levy  of  taxes 
to  meet  part  ot  the  amount  due  under  such  con- 
tracts. They  prayed  an  injunction  against  the  col- 
lection of  any  taxes  under  the  illegal  levy,  and 
against  the  expenditure  of  any  money  in  perform- 
ance of  the  contracts.  Defendant  applied  to  the 
supreme  court  to  prohibit  the  circuit  court  from 
entertaining  the  suit.  Held,  that  thecircuit  court 
has  jurisdiction  of  suits  of  the  same  general  nat- 
ure, and  no  such  showing  is  made  of  want  of  luria- 


diction  of  the  suit  in  gseaUoB  aa  will  juaUfy  the 
Issue  of  the  writ  of  prohibition.  — Conn&  Coort  r« 
Boreman,  (W.  Va.)  12  S.  E.  490. 

Promissory  Notea. 

See  KegoUable  Instruments. 

Public  Improvements. 

See  Municipal  Corporations,  17-85. 

PUBUO  IiANDS. 

Grants  firom  state. 

1.  Where  in  a  grant  from  the  state  the  land 
is  described  by  metes  and  bounds,  and  as  "con- 
taining in  the  whole  35,280  acres,  5,000  acres  of 
which,  being  pravlously  entered  by  citizens,  is 
hereby  reserved, "  the  reservation  is  valid,  it  ap- 
peai-iug  that  the  excepted  tract  had  been  previ- 
ously entered  and  surveyed. — Brown  v.  Rickard,  ^ 
(N.  0.)  12  B.  E.  570.  • 

2.  An  entry  of  land  creates  an  equity  is  it, 
whioh,  upon  the  payment  of  the  prescribed  pur- 
chase money  to  the  state,  within  the  time  limited 
by  the  law,  (Code  N.  C.  J  2765;  Rev.  St.  c  43,  | 
11;  Act  1809,  o.  771.)  will  entitle  the  enterer  to  a 
grant. -Bryan  v.  Hodgea,  (H.  C.)  13  B.  E.  480. 

QUIETINa  TITIiB. 

When  aotion  lies. 

1.  Where  the  claim  to  land  asserted  bv  plain- 
tiff and  defendant  is  le^al  in  nature,  and  tne  legal 
remedy  is  adequate,  and  plaintiff  has  already  re- 
covered In  ejectment  upon  his  claim,  he  cannot  sue 
in  equity  to  remove  the  cloud  from  his  title  arising 
from  the  adverse  claim  of  defendant:  plaintiff  be- 
ing out  of  possession,  and  defendant  in  poaaessiML 
—Clayton  v.  Barr,  (W.  Va.)  12  8.  B.  TOl. 

2.  One  whose  sole  interest  in  land  is  that  ha 
has  conveyed  it  with  general  warranty  may  main- 
tain a  bill  to  remove  clouds,  where  the  relief 
sought  is  the  setting  aside  of  a  tax-sale  of  the  land, 
and  the  restraining  of  the  execution  of  a  deed 
therefor  by  the  clerk,  on  the  ground  of  the  exist- 
ence of  some  one  or  more  of  those  irregularitiea  in 
the  proceedings  which,  by  Code  W.  Va.  1887,  c.  31, 
f  85,  are  cured  by  the  making  of  a  deed  for  the 
land.— Jackson  v.  Kittle,  (W.  Va.)  12  8.  K.  484. 

QUI  TAM  AND  FENAI<  Aa 
TIONS. 

Limitation. 

1.  Act  Oa.  1887,  having  imposed  on  any  tde- 
anraph  company  failing  to  deliver  a  meaaa^  in 
due  time  a  penalty  to  be  recovered  by  the  sender 
of  the  message,  an  action  under  the  statnte  is  lim- 
ited to  one  year  by  Code  Oa.  S  2^5,  providing  that 
all  actions  by  informers  for  any  fine,  forfeiture,  or 
penalty  shall  be  commenced  in  one  year  from  the 
time  the  defendant's  liability  was  oisoovered,  or, 
by  reasonable  diligence,  oould  have  been  discov- 
ered.—Western  Union  TeL  Co.  v.  NnnnaUy,  (Oa.) 
18  S.  B.  678. 

Application  of  penalties. 

a.  (Tnder  Const.  N.  0.  art.  0,  S  6,  providing 
that  "the  clear  proceeds  of  all  penalties  and  for- 
feitures,"  etc.,  shall  be  "faithfully  appropriated 
for  establishing  and  maintaining  free  public 
schools, "  penalties  for  non-compliance  with  the 
provision  of  Code  N.  C.  %  1969,  providing  for  an- 
nual reports  by  railroad  companies,  shoold  be 
paid  to  the  school  fund.  Mirbimon,  C.  J.,  dis- 
senUng.— Bute  v.  Marietta  &  N.  O.  B.  Co.,  (N. 
C.)  12  B.  B.  1041. 

Parties. 

S.  In  an  action  brought  in  the  name  of  the 
state  against  a  register  df  deeds  and  hia  sureties 
on  his  otBcial  bond  for  statutory  praalties  for 
breach  of  his  offluial  duties,  it  is  In  ttie  discretion 
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of  the  trial  court  to  alloir  plaintlS  to  amend  by 
striking  oat  the  name  of  ttie  state  as  a  party  and 
ali  reference  to  the  bond,  and  by  entering  a  nol. 
pros,  aa  to  the  sureties.— Maggett  v.  Roberts, 
(N.  C.)  13  8.  B.  890. 

4.  Code  K.  C.  i  1960,  provides  that  any  rail- 
road corporation  falling  to  make  an  annual  report 
to  the  goremor,  as  required  by  section  1V69, 
shall  be  liable  to  a  penalty  of  tSOO,  to  be  sued  for 
in  the  name  of  the  state.  Section  1212  enacts 
that,  when  the  act  imposing  a  penalty  does  not 
provide  "to  what  person  the  penalty  is  given,  it 
may  be  recovered  by  any  one  who  will  sue  for 
the  same  and  for  his  own  use.  "  Hel-d,  that  the 
penalty  was  recoverable  only  by  the  state,  and 
that  a  private  person  could  have  no  interest  in  it. 
—State  V.  Mariotta  &  N.  G.  R.  Co.,  (N.  C.)  12  S. 
B.1ML 

QUO  WARBANTO. 

Procedure. 

In  South  Carolina,  proceedlnps  In  the  nat- 
ure of  guo  warranto  must  be  in  the  form  of  an 
action  Commenced  by  a  complaint,  and  a  rule 
against  defendant  to  show  cause  will  not  be  is- 
sued on  relator's  motion. —State  v.  Evans,  (S.  C.) 
12  S.  B.  816. 

RAXLBOAD  COMFAinES. 

See,  also,  Carriers. 

*Coiistraotion  of  road- 

1.  A  railway  company  was  authorized  to  oon- 
struct  its  road  to  a  Junction  at  C.  with  the  C.  & 


S.  C.  Ry.,  or  with  the  ».  C.  Ry.  It  located  its 
line  so  as  to  connect  with  the  N.  C.  Ry.,  but,  for 
a  few  months  before  the  completion  of  its  line,  it 


ran  its  trains  over  the  road  of  another  company 
so  as  to  connect  at  C.  with  the  C.  &  S.  C. 
Ry.  Held,  that  this  was  not  "a  construction  of 
its  road  to  a  junction  with  thaC.  &  S.  C.  Ry.," 
which  deprived  it  of  its  election  to  connect  with 
the  N.  C.  Ry.— Pnrlfoy  v.  Richmond  &  D.  R. 
Co.,  (N,  C.)  13  a  B.  741. 

S.  Under  a  charter  authorizing  a  railroad  com- 
Mny  to  connect  with  another  "at  the  city  of 
C., "  the  connection  may  be  made  at  a  point  1,000 
yards  beyond  the  city  limits.- Purifoy  v.  Rich- 
mond &  D.  R.  Co.,  (N.  C.)  12  S.  E.  741. 

8.  An  unrecorded  agreement  by  a  land-owner 
to  relinquish  to  a  railroad  company  a  right  of 
way  through  his  lands  in  consideration  of  the 
advantage  to  be  derived  from  the  construction  of 
the  road  does  not  vest  the  title  to  the  right  of 
way  in  the  company,  where  it  pats  up  a  grade 
only,  and  then  abauaons  work  tor  26  years;  and 
the  company  cannot  claim  such  title  under  Code 
N.  C.  S  150,  providing  that  a  railroad  company 
bhall  not  be  barred  of  its  real  estate,  right  of  way, 
easements,  etc.,  "which  may  have  been  con- 
demned or  otherwise '  obtained  ' "  by  any  statute  of 
limitation  or  adverseoccupancy.— Seattle  v.  Caro- 
Una  Cent  R.  Co.,  (N.  C.)  12  S.  B.  913. 

'  4.  A  complaint  in  an  action  against  a  railroad 
company,  which  alleges  that  defendant,  being  th« 
owner  of  a  ri^ht  of  way  through  plaintiff's  land, 
wrongfully  greeted  an  obstruction  across  the 
streams  on  said  land,  whereby  it  was  flooded,  to 
the  great  damage  of  plaintiff,  does  not  state  a 
cause  of  action,  as  it  does  not  show  that  the  ob- 
strnction  was  wanton  or  negligent,  or  that  de- 
fendant could  have  constructed  its  road  so  as  to 
avoid  the  injury  complained  of. — ^Wallace  v.  Co- 
lumbia &  a.  R.  Co.,  (S.  C.)  13  S.  E.  815. 

5.  A  railway  company  acquires  a  valid  title 
to  ite  right  of  way  as  ita  track  is  completed,  un- 
der a  charter  which  provides  that,  in  tbe  absence 
of  any  contract,  the  company  sliall  acquire  title 
to  100.  feet  on  each  side  of  its  track,  and  that 
claims  for  damages  shall  be  barred  if  not  brought 
in  two  years  from  the  completion  of  that  part  of 
the  road.  —  Furifoy  r.  Richmond  ft  D.  R.  Co., 
(S.  C.)  12  S.  E.  741. 

Municipal  aid. 

6.  Under  Act  8.  C.  Dec.,  1888.  Imposing  upon 
certain  townships  a  Uablli^  for  bonds  issued  by 


thetmto aid  In  the  oonstmction  of  tbe  Carolina, 
Cumberland  Gap  &  Chicago  Railroad,  under  pro- 
ceedings which  were  ineffectual  to  render  them 
liable  therefor.  It  Is  sufficient  to  fix  such  liability 
that  a  majority  of  the  qualified  voters  of  the 
township  had  signified  thefr  willingness  to  snbjeot 
themselves  to  taxation  to  pay  the  bonds,  and 
when  such  fact  appears  it  is  immaterial  what  ir- 
regularities were  committed  In  the  original  pro- 
ceedings to  authorize  the  issuance  of  the  boncb. — 
Boukn^ht  v.  Davis,  <B.  C.)  12  8.  E.  96. 

7.  Where  a  township  has  voted  bonds  in  aid 
of  a  railroad  to  be  constructed  on  a  designated 
line,  and  subsequently  tbe  legislature  enacta 
(Laws  N.  C.  1889,  c.  657,  S$  1, 2)  that  the  company 
"may"  change  its  route,  and  liiat  upon  petition 
by  the  tax-payers  of  the  township  an  eleoUon 
shall  be  held  on  the  question  whether  or  not  the 
bonds  previously  issued  shall  be  used  in  aid  of 
the  construction  of  the  new  route,  the  county 
commissioners  will  be  enjoined  from  ordering 
suoh  election,  where  it  appieors  that  tbe  company 
has  contracted  for  tbe  construction  of  the  road 
upon  the  original  route,  and  is  pushing  the  work 
to  completion,  as  the  company  is  not  compelled 
to  adopt  the  new  route,  and  the  election,  there- 
fore, would  only  depreciate  the  bonds  without 
benefiting  the  township.— Murfreesboro  R.  Co.  v. 
Commissioners  of  Hertford  Countr,  (N.  C.)  U  B. 
B.  9S2. 

Taxation. 

8.  Under  Act  Va.  Feb.  27,  1880,  which  takes 
effect  from  its  passage,  and  gives  the  supervisors 
of  a  county  authority  to  levy  a  tax  on  the  railroad 
property  in  their  county,  based  on  the  assessment 
per  mile  of  the  same  property  made  by  the  state 
tor  its  purposes,  such  tax  can  be  levied  at  any 
time  after  passage  of  the  act,  based  on  a  state 
assessment  made  previous  to  the  act;  and  where 
the  order  of  the  board  making  the  levy  recites 
that  it  is  based  on  the  state  assessments  which  is 
not  shown  not  to  have  been  made,  it  will  bepre- 
sumed  that  the  levy  was  legal.— Norfolk  &  W .  R. 
Co.  V.  Supervisors  of  BmylSi  County,  (Va.)  13  8. 
B.  1009. 

9.  The  fact  that  the  levy,  when  made  by  the 
board  of  snpervisors,  was  entered  on  the  books  of 
the  commissioners  of  revenue,  is  immaterial,  and 
cannot  affect  the  validity  of  the  levy. — Norfolk  ft 
W.  R.  Co.  V.  Supervisors  of  Smyth  County,  (Va.) 
18  8.  K  1009. 

10.  Under  Act  Feb.  27,  1880,  (Acts  Va.  1879-80, 
c.  106,  p.  82,)  taking  effect  from  its  passage,  ana 
providing  for  the  taxation  of  railroad  companies 
by  counties  for  county  purposes,  based  upon  the 
assessment  per  mile  of  the  same  property  made 
by  the  state  for  its  purposes,  it  was  competent 
for  the  board  of  supervisors  of  a  county  to  levy 
a  tax  on  a  railroad  company  for  the  tax  year  b»- 
ginning  tbe  fourth  Monday  in  July,  1881,  based 
upon  an  lusessment  made  by  the  state  on  Septem- 
ber 28,  1881,  as  of  the  1st  day  of  Febmai?,  1881. 
— ^Prinoe  Oeorge  County  v.  Atlantic,  M.  ft  O.  R. 
R.  Co.,  (Va.)  12  8.  E.  667. 

Negligence. 

11.  A  railroad  company  is  liable  in  exemplary 
damages  for  an  injury  caused  by  the  recklessness 
of  its  lessee.— Hart  v.  Charlotte,  C.  ft  A.  R.  Co., 
(8.  C.)  12  S.  E.  9. 

12.  In  an  action  against  a  railroad  company 
for  injuries  alleged  to  have  been  caused  by  de- 
fendant's failure  to  give  proper  signals,  where 
defendant's  witnesses  testify  that  defendant's 
agent  exhibited  a  white  light  with  a  green  light 
under  it,  which  was  a  danger  signal,  and  plun- 
tiff's  witnesses  testify  that  they  were  looking 
and  saw  no  green  light,  but  that  a  white  light 
only  (a  safety  signal)  was  exhibited,  and  both 
sets  of  witnesses  are  equally  positive,  the  evidence 
requires  no  charge  on  the  subject  of  positive  and 
negative  testimony.— Georgia  Paa  Ry.  Oo.  T. 
Bowers,  (Ga.)  12  8.  B.  182. 

— —  Aooidenta  at  crossings. 

IS.  Where  the  declaration  alleges  that  defend- 
ant railroad  company  negligently  and  without 
signal  ran  ita  enoine  unon  and  against  plaintiff's 
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wagon,  and  so  f^ghtened  his  hone  that  it  ran 
away  and  injured  nlm,  the  elst  of  the  action  is 
the  negligent  frightening  of  the  horse,  and  it  ia 
not  necessary  to  prove  actual  physical  contact  be- 
tween the  engine  and  the  wagon. — Beyel  r.  New- 
News  £  H.  V.  R.  Ck>.,  (W.  Va.)  13  B.  E. 


14.  Failure  to  ring  a  bell,  or  blow  •  whistle, 
on  an  engine,  as  required  by  Code  W.  Va.  1887, 
c.  M,  i  61,  is  negligence  for  the  consequences  of 
which  a  railroad  company  is  liable;  but  this 
does  not  excuse  a  traveler  on  a  highway  crossing 
■  railroad  track  from  the  exercise  of  reasonable 
care  and  caution  in  loolcing,  or  stopping  and  lis- 
tening If  the  view  is  obstructed,  to  ascertain 
whether  •  train  is  approaching  the  crossing. — 
Beyel  y.  Newport  News  &  M.  V.  B.  Co.,  (W. 
Va.)  IS  B.  K.  683. 

15.  The  failure  of  those  In  charge  of  a  railroad 
train  to  blow  the  whistle  or  ring  the  bell  at  a  pub- 
lic crossing,  as  required  by  CodeW.  Va.  c.  64,  J  61, 
will  not  ofltself  render  the  company  liable  for  the 
death  of  a  section-hand  who  was  not  at  the  crossing, 
but  was  at  work  on  the  road  some  distance  from 
It,  and  was  there  struck  by  the  train  and  killed.— 
ChrUty's  Adm'r  v.  Chesapeake  &  O.  Ry.  Co.,  (W. 
Va.)  12  8.  B.  1111. 

IS.  Where  a  public  crossing  Is  unnecessarily 
obstructed  by  a  train,  and  one  ii  run  down  while 
crossing  at  an  unusual  place  to  avoid  the  obstruc- 
tion, the  burden  of  proof  is  on  the  railwav  com- 
pany under  Code  Oa.  i  8088,  providing  that,  in  case 
of  injury  at  a  public  crossing,  it  devolves  on  the 
company  to  show  that  its  agents  exercised  all  or- 
dinary and  reasonable  care  and  diligence.— Savan- 
nah, i'.  &  W.  Ry.  Co.  V.  Smith,  (Qa.)  18  B.  E.  670. 

17.  In  an  action  against  a  railroad  company  for 
personal  Injuries,  the  declaration  alleged  defend- 
ant's train  was  obstructing  a  ^flllage  stfeet  that 
plidntift  had  occasion  to  cross,  and  that  he  "pro- 
ceeded openly,  and  in  the  presence  of  the  employes 
of  the  train, "  to  pass  between  two  freight-oars, 
and  that  then  the  train  was  negligently  and  with- 
out warning  backed,  so  that  plaintiirs  foot  was 
crushed.  Held,  that  the  declaraUon  was  demurra- 
ble as  failing  to  allege  that  some  person  in  control 
of  the  train  knew  of  plaintUT's  attempt  to  cross,  or 
had  notice  of  his  exposure  to  danger.— Andrews 
T.  Central  R.  Ca,  (Oa.)  13  B.  E.  318. 

18.  Plaintiff  drove  over  a  railway  crossing  im- 
mediately after  a  passing  engine  had  cleared  the 
track  for  him.  The  engine  proceeded  some  86  or 
40  feet  from  the  crossing,  where  it  was  coupled 
to  a  box -ear;  the  engineer  watching  plaintiff  un* 
til  he  had  safely  crossed  the  track.  The  engine 
was  then  reversed,  and  started  backward  towards 
the  crossing,  when  plaintiff's  horse  took  fright, 
and,  unobserved  by  the  engineer,  backed  the 
wagon  onto  the  tender.  Held,  In  an  action  for 
the  Injuries  sustained  by  plaintiff,  that,  as  there 
was  no  evidence  showing  want  of  care  on  the 
part  of  the  railroad  employes,  it  was  error  to 
charge  that  the  uosMMtny  was  bound  to  exercise 
special  prudence  and  caution  to  avoid  injury  to 
persons  or  their  property  traversing  the  highway 
at  the  crossing.  Lewis,  P.,  and  Hintom,  J.,  dis- 
senting.—Richmond  &  D.  By.  Co.  V.  Yeamans, 
13  8.  B.  946,  86  Va.  860. 

19.  Negligence  by  the  railroad  company  mmt 
be  proved:  and  it  is  error  to  instruct  that  plain- 
tiff is  not  bound  to  do  more  than  to  raise  a  rea- 
sonable presumption  of  negligence  on  its  part. 
Lewis,  P.,  and  Hintox,  J.,  dissenting. — Rich- 
mond &  D.  Ry.  Co.  V.  Yeamans,  12  S.  E.  946,  86 
Va.  860. 

30.  Where  an  engineer  had  seen  plaintiff's  horse 
cross  che  track  without  showing  the  least  sign  of 
fright  at  the  engine  passing  immediately  in  front 
of  him,  he  had  a  right  to  consider  all  danger  to 
plaintiff's  vehicle  past;  and  it  is  error  to  in- 
struct that  the  engineer  was  bound  to  take  fur- 
ther precautions  for  its  safety  when  the  horse 
balked  and  backed  the  wagon  against  the  train. 
Lswis,  P.,  and  Bintox,  J.,  dissenting. — Richmond 
&  D.  Ry.  Co.  V.  Yeamans,  13  S.  S.  946,  86  Va.  860. 

21.  Plaintiff,  who  drove  over  the  crossing 
within  a  few  feet  of  the  engine  engaged  In  shift- 


iBf  ■  oar  trom  on*  trark  to  anotlMr,  without  »• 
formlog  himself  of  the  direction  which  the  engine 
would  take,  and  who  then  proceeded  along  the 
highway  parallel  with  and  In  oloae  prozimlty  to 
the  track,  is  guilty  of  contrlbnti^  negligence, 
and  cannot  recover,  unless  his  perilous  position 
waa  known  to  the  servants  of  the  railroad  com- 
pany; and  It  is  error  to  charge  that  he  can  re- 
cover If,  "bv  the  use  of  ordinary  diligence, "  his 
position  could  have  become  Imown  to  them.  Lewis, 
P.,  and  HurroH,  J.,  dissenting.— Richmond  &  D. 
Ry.  Co.  V.  Yeamans,  12  &  B.  946,  86  Va.  860. 

23.  Where  the  engineer  was  nnable,  from  his 
position  In  the  cab,  to  see  plaintiff  after  be  had 
driven  over  the  crossing,  and  since  he  could  not 
have  anticipated  that  plaintiff's  horse  would 
balk  and  back  up  against  the  train,  a  verdict  in 
plaintiff's  favor  should  be  set  aside  for  lack  of 
evidence  as  to  defendant's  negligence.  Lewis, 
P.,  and  Hiirroy,  J.,  dissenting.— Richmund  &  D. 
By.  Co.  V.  Yeamans,  13  B.  £.  946,  86  Va.  860. 

28.  lu  an  action  for  injuries  to  plaintiff's  mule* 
and  wagon,  caused  by  a  collision  with  defend- 
ant's train,  where  it  appears  that  the  injury  oc- 
curred by  reason  of  defendant's  violation  of  the 
law  in  running  its  train  in  an  illegal  manner, 
an  instruction  that,  if  tilie  Injury  would  not  have 
occurred  but  for  such  violation  of  law,  the  com- 
pany would  he  liable,  otherwise  It  would  not.  is 
properly  refused.— East  Tennessee,  V.  ft  O.  Ry. 
Co.  V.  Warmack,  (Oa.)  12  &  K  818. 

Negligence — lAJnries  to  petBona  on  traak. ' 

24.  A  person  using  a  railroad  track  as  a  foot- 
path for  his  own  convenience  elsewhere  tlian  aH 
a  lawful  crossing,  and  injured  by  a  train  while 
so  doing,  cannot  recover  damages  of  the  railroad 
company,  unless  it  be  guilty  of  wanton  or  gross 
negUgenceL— Splcer  v.  Chesapeake  &  O.  Ry.  Ca, 
(W.  Va.)  12  S.  B.  568.  v  • 

25.  Code  W.  Va.  1887,  e.  64,  S  61,  requiring  a 
bell  to  be  rung  or  a  whistle  to  be  blown  at  cross- 
ings, is  designed  to  protect  those  crossing  the 
track  at  such  crossings,  not  for  those  using  the 
track  elsewhere  for  their  convenience  as  a  foot- 
path.—Bpicer  v.  Chesapeake  Sc  O.  Ry.  Co.,  rW. 
Va.)  12B.  E.  568. 

36.  Code  Oa.  i  2972,  provides  that  U  plaintiff, 
by  ordinary  care,  could  have  avoided  the  conse- 
quences of  defendant's  negligence  he  cannot  re- 
cover. In  an  action  for  injuries  from  being  struck 
by  a  train  while  plaintiff  was  crossing  a  railroad 
track  in  the  day-time,  at  a  place  not  a  public 
crossing,  plaintiff  testified  that  he  looked  and 
listened  before  going  on  the  track,  and  could 
have  seen  a  trcilu  iOO  yards  distant,  but  saw 
none,  and  that  he  was  struck  while  making  the 
third  step  In  crossing  the  track.  Heid,  that 
plaintiff,  by  his  own  testimony,  was  guilty  of 
negligence,  and  could  not  recover. — Atlanta  & 
West  Point  R.  Co.  v.  Loftin,  (Oa.)  12  8.  B.  186. 

37.  When  a  train  running  at  the  rate  of  about  30 
miles  an  hour  runs  over  a  man,  who  could  have 
been  seen  by  the  engineer  at  a  distance  of  three- 
fourths  of  a  mile,  lying  apparently  helpless  on 
the  track,  the  queition  of  the  companv's  negli- 
gence is  for  the  jury.  Hodlfylqg  Herring  v. 
Railroad  Co.,  10  Ired.  4u2.— Deans  v.  Wilmington 
&  W.  R.  Co.,  (N.  C.)  13  8.  E.  77. 

Stook-kUling  oases. 

38.  Code  N.  C.  t  2826,  providing  that,  "when 
any  live-stock  shall  be  irilled  by  the  engines  or 
oars  on  any  railroad,  it  shall  be  prima  fade  evi- 
dence of  negligence  on  the  pcurt  oi  the  company  In 
any  action  for  damages  against  said  company 
brought  within  six  months  thereafter,  applies  to 
a  case  where  oxen,  which  were  being  driven 
along  a  public  road  near  a  railroad,  were  so 
brightened  by  the  sudden  appearance  of  •  train 
around  a  curve  that  they  jumped  on  the  track, 
and  were  killed  by  the  engine.  Hbkkiiion,  C.  J., 
and  BREPKaBD,  J.,  dissenting.  Affirming  104  N. 
C.  410,  10  8.  E.  091.— Randall  v.  Richmond  A  D. 
R.  Co.,  (N.  C.)  12  8.  E.  605. 

39.  Where  a  mare  ran  along  a  railroad  track 
ahead  of  a  train  until  she  fell  Into  a  trestle  and 
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wu  injured,  and  the  train  waa  almoat  atopped  to 
allow  her  to  eacape,  and  the  whistle  was  blown 
continuously  to  frighten  her  from  the  track,  her 
owner  has  no  risbt  of  action  lor  the  Inlnrles,— 
Qay  y.  Wadley.  (Ga.)  la  B.  B.  398. 

Fires. 

so.  In  an  action  fOr  Injnries  by  fire  alleged  to 
iMTe  been  negligently  caused  by  defendant's  en- 
gine, a  charge  that  "If  you  [the  Jury]  are  satis- 
fied that  the  fire  originated  in  soma  other  way 
than  firom  the  engine,  then  return  a  verdict  for 
defendant,  ■■  does  not  Imply  that,  if  the  fire  orig- 
inated from  the  engine,  defendant  is  liable,  with- 
out further  proof  that  it  occurred  by  reason  of 
defendant's  negligence,  as  alleged.— Port  Boyui 
&  W.  C.  Ry.  Co.  V.  Grlffln,  (Oa.)  IS  8.  B.  808. 

BBCEIVBBS. 

See,  aiaa,  CreMon'  BUt,i. 

Appointment. 

1.  In  an  action  by  an  executor.  In  the  natnre 
of  a  creditors'  bill,  to  settle  an  estate,  theaooet 
taaii  jurisdiction  to  appoint  a  receiver  npon  a 
showing  by  the  creditors  that  the  executor  Is 
wasting  or  mlsmanagiqg  the  assets,  and  the  fact 
that  the  creditors  themselves  are  not  entitled  to 
their  possession  does  not  affect  their  right  to  the 
appointment  for  the  protection  of  the  interest 
which  tiiey  have  in  the  estate  for  the  payment  of 

*  their  debts.— Barman  v.  Wagner,  (8.  C.)  12  8. 
B.  98. 

2.  Since,  onder  the  laws  of  South  Carolina, 
the  mortgagee  hai  no  title  to  land  of  whioh  the 
mortgagor  is  in  possession,  but  only  a  lien  there- 
on, Umited  by  the  terms  of  the  mortgage,  where 
there  is  nothmg  in  the  mortgage  extending  hts 
lien  to  the  rente  and  profite,  he  is  not  entitled  to 
the  appointment  of  a  receiver  of  such  rente  and 
profite,  pending  foreclosure  proceedings,  under 
Code  B.  C.  {  ass,  authorizing  the  appointment  of 
a  receiver  before  judgment  on  the  application  of 
a  party  who  has  estebllshed  an  apparent  right 
to  property,  the  subject  of  the  action,  in  the  pos- 
session of  the  adverse  party,  which  property,  or 
ite  rente  and  profite,  are  in  danger  ef  being  lost 
or  materially  Injured.- Hardin  v.  Hardin,  (8.  C.) 
la  8.  B.  901k 

8.  Where  the  plaintiff's  interest  In  the  land 
in  controversy  is  secoted  by  a  lit  penden*,  and 
the  solvency  of  the  defendant  affords  reasonable 
security  against  loss  of  the  mesne  ^ofits,  the 
refusal  to  grant  an  Interlocutory  Injonction  and 
to  appoint »  receiver  la  not  an  abuse  of  jndiolal 
discretion.— Clay  v.  Clay,  (Oa.)  19  8.  B.  UWi. 

Powers— Custody  of  property. 

4.  Where  the  executor  obtelns  an  order  from 
a  justice  of  the  supreme  court  staying  all  proceed- 
ings under  an  order  appointing  a  receiver  of  the 
estate,  on  condition  that  he  give  bond  within  10 
days,  which  he  fails,  to  do,  the  order  staying  the 
proceedings  becomes  a  nullity,  and  the  court  may 
proceed  to  enforce  the  delivery  of  the  property  to 
the  receiver.- Harman  v.  Wagner,  (8.  C.)  13  8. 
E.  its. 

BeoonventloxL 

See  Set-Off  and  Counter-claim. 

Becords. 

On  appeal,  see  Appeal,  80-58. 

Bedemptloa. 

Prom  foreclosure,  see  MorU/nges,  9S, 
tax-sale,  see  Taxation. 

BEFBBBNCTEL 

By  oonsent 

1.  When,  in  an  action  requiring  the  taking  of 
an  account,  the  court,  without  objection  from 
either  party,  oidera  "that  this  eause  be  referred 


u>  [a  referee,]  under  the  Code,  to  determiBe  all 
the  issues  of  law  and  fact, "  and  report  to  the 
conrt,  the  reference  is  by  consen^  and  tlie  conrt 
cannot,  upon  the  ezoeption  of  <)ltlier  pany  to  the 
report,  submit  a  question  of  fact  to  a  jury.— 
Smith  ▼.  Hicks,  (N.  C.)  19  8.  B.  1085. 

9.  Though  the  court  can  submit  a  question  of 
faot  to  the  jury  to  aid  Itself  in  revising  the  find- 
ings of  fact  by  a  referee,  yet  such  submission 
Is  erroneous  where  it  is  made  because  the  court 
considers  the  reference  compulsory  instead  of  by 
consent,  and  thaL  therefore,  the  party  is  entitled 
to  a  jury  trlaL— Smith  v.  Bides,  (N.  C.)  IS  a  B. 
1085. 

Beformatioii  of  Contraots. 

Bee  Equity,  8. 

Behearlxig.  . 

See  Appeal,  54. 

SEIiBASE  AND  DISaHABOB. 

See,  also.  Payment. 

What  oonstitutes. 

1.  The  purqhaser  assigned  his  Interest  under 
an  option  contract  for  the  sale  of  land.  The  as- 
signee executed  an  instrument  which  recited 
that,  by  the  terms  of  the  contract,  all  interest  of 
the  purchaser  and  himself  had  been  forfeited, 
and  acknowledged  that  all  his  rlgbLtltle,  and 
Interest  had  oeased  and  determined.  The  instru* 
ment  then  aathorlxed  the  purchaser  to  enter  such 
acknowledgment  of  reooro,  and  to  execate  and 
deliver  a  release  In  such  form  as  might  be 
deemed  advisable.  Held,  that  the  Instrument 
was,  when  renwded,  as  eiSeotual  In  equity  as  a 
release  by  purchaser.— Workman  r.  Doran,  (W, 
Va.)  la  8.  £.  710. 
VaUdity. 

9.  In  an  action  against  a  railroad  company  tor 
Injuries  to  a  brakeman,  defendant  pleaded  a  re- 
lease of  the  damages  due  to  the  injury.  The  re- 
Ely  denied  the  execution  of  the  release,  and  al- 
9ged  that  when  It  was  executed  it  was  under  the 
impression,  on  plaintiff's  part,  that  it  was  a  re- 
ceipt for  wages  due  him,  and  that  he  was  unable 
to  comprehend  the  purport  of  the  release  by  rea- 
son of  the  bodily  pain  and  mental  anxiety  he  was 
then  suffering  In  consequence  of  his  Injuries. 
Held  that,  though  there  was  no  allegation  of 
fraud,  tbe  reply  shows  matter  sulBclent  to  inval- 
idate the  alleged  release.— Bean  v.  Western  K.  C. 
R.  Co.,  (N.  C.)  IS  8.  B.  800. 

8.  In  an  action  by  an  employe  for  personal  in- 
juries, defendant  pleaded  a  release.  Instead  of 
.the  single  issue  as  to  the  validity  of  the  release, 
the  court  submitted  to  the  jury  three  issues,  vis., 
whether  plaintiff  executed  the  instrument  think- 
ing it  was  a  receipt  for  wages;  whether,  at  the 
time  it  was  obtained,  he  was  suffering  bodily 
pain  and  mental  anxietv  due  to  his  Injuries;  ana 
whether,  by  reason  of  such  suffering,  he  waa 
unable  to  comprehend  the  effect  of  the  release. 
Held,  that  this  was  not  nejudioial  to  defendant. 
—Bean  v.  Western  K.  C.  R.  Co.,  (N.  C.)  18  &  B. 
600. 


BELiaiOXTS  SOdETIES. 

Property  rights. 

1,  Where  property  is  left  In  trust  for  the  sole 
and  exclusive  ben^t  of  the  religious  congrega- 
tion of  regular  orthodox  Methodist  Protestanto  of 
a  certain  place,  the  majority  of  such  congrega- 
tion cannot,  by  leaving  such  church  and  joining 
the  Uethodist  Bplsoopu  Church,  take  such  prop- 
erty with  them  for  the  use  of  the  latter  church.— 
Finley  v.  Brent,  (Va.)  13  8.  B.  928. 

9.  La  id  was  conveyed  to  certain  persons  in 
trust,  on  ocmditionthat  they  build  thereon  a  house 
of  worship  when  they  thought  fit,  and  permit  cer- 
tain persoiy  to  preaoh  in  said  ohnrch,  and  that 
the  trustees  should  permit  the  building  to  be 
used  "for  such  other    purposes    as  slkoold    be 
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deemed  apnwiiriate  and  necessary  to  farther  the 
oanse  of  Cnrtot. "  There  was  notninK  In  the  deed 
In  the  nature  of  a  covenant  to  rebuild,  or  trords 
indioatinK  a  desire  on  the  part  of  the  grantor 
that  the  land  shonld  revert  upon  a  failure  of  the 
trustees  to  maintain  the  church.  HtUd,  that  a 
eburoh  having  been  ereoted  thereon,  and  used  as 
long  as  it  was  fit  for  use,  the  trustees  might  sell 
the  land,  and  invest  the  proceeds  in  a  parsonage 
for  the  same  oongregation  in  connection  with  a 
new  church  on  a  different  lot.  Lbwis  and  Faunt- 
IXBOT,  JJ.,  dissenUng.— Hardy  v.  Wiley,  (Va.) 
IS  8.  E.  288. 

Liability  for  pastor's  salary. 

8.  A  diurch  edifice  and  the  premises  on  which 
it  stands  may  be  subjected  to  the  payment  of  a 
debt  due  from  the  church  for  the  salary  for  its  pas- 
tor.—Lyons  V.  Planters'  Loan  &  Savings  Bank, 
(Oa.)  1§  a  E.  882. 

Bemote  and  Proximate  Oatise. 

See  Ifeollaence,  2,  8. 

REMOVAIi  OF  CAX7SES. 

Gitiienahlp. 

1.  To  remove  a  cause  ft«m  a  state  to  a  federal 
court  on  account  of  diverse  citizenship,  it  must  be 
shown  by  the  petition  for  removal,  or  elsewhere 
In  the  record,  that  the  parties  were  citizens  of 
Afferent  states  when  the  action  was  commeiiced; 
and  this  does  not  appear  from  an  allegation  of  the 
complaint  that  thej  are  residents  resi>ectively 
of  the  states  of  which  the  i>etition  for  removal 
states  them  to  be  citizens  at  the  time  of  the  appli- 
cation.—Hemdon  V.  .^tna  Ins.  Co.,  (N.  C.)  12  S. 
E.  240;  Same  v.  Lancashire  Ins.  Co.,  Id.  241. 

2.  In  order  to  remove  a  cause  from  a  state  to 
a  federal  court  on  account  of  diverse  citizenship, 
it  must  appear,  from  the  petition  for  removal  or 
elsevthere  in  the  record,  that  the  parties  were 
citizens  of  different  states  when  the  action  was 
commenced,  as  well  as  when  the  application  for 
the  removal  was  made.— Blackwell  v,  Lynchburg 
&  D.  B.  Co.,  (N.  C.)  12  B.  E.  liiS. 

Xiooal  prejudice. 

8.  Under  Act  Cong.  March  8,  1887,  an  appli- 
cation for  the  removal  of  a  cause  from  a  state  to 
a  federal  court,  on  account  of  prejudice  and  local 
influence,  must  be  made  to  the  federal  and  not  to 
the  state  court.— Blackwell  v.  Lynchburg  &  D.  B, 
Co.,  (N.  C.)  12  S.  B.  T«8. 

HEFLEVIN. 

iJemand. 

Where  a  ohattel  mortgage  given  to  secure 
the  payment  of  notee  provides  that  the  mortgagee 
may  take  possession  of  the  property  If  the  mort- 
gagor fails  to  pay  the  debt  "on  or  before  ma- 
turity, "  a  summons  Issued  by  the  mortgagee  In  an 
action  of  claim  and  delivery  for  the  property,  on 
the  day  the  notes  fell  due,  Is  premature,  in  the 
absence  of  any  allegation  or  proof  that  pay- 
ment of  the  notes  was  demanded  and  refused  on 
that  day.— Moore  v.  Ray,  (N.  C.)  12  8.  K  1086. 

Bes  Adjudicata. 

See  Appeal,  118;  Judgment,  6-16. 

BesdBsion. 

Of  contract,  see  Comtracts,  2,  8;  KquXbUt  8-13- 
sale,  see  SaU,  7,  8. 

Bes  Qestes. 

Bee  Evidence,  16-18. 

Besnlting  Tnurts.  • 

Bee  TnuU,  ^ 


•KTPATITATT   BIGHTS. 

See,  also.  Waters  and  WaterOtmrsea.  ■ 

On  nayigable  waters. 

1.  Plaintiff  and  defendant  owned  adjoining 
lots  fronting  south  on  a  navigable  sound,  defend- 
ant's lot  adjoining  plaintiff's  on  tlie  west.  With- 
in his  own  lines,  extended  south  over  the  water, 
the  plaintiff  built  fish-houses  and  a  wharf,  to 
which  access  was  had  at  the  west  side  of  his  lot. 
By  extending  tiie  lines  still  further,  deep  water 
could  have  oeen  reached  by  the  plaintiff  at  the 
end  of  his  lot,  instead  of  at  the  side.  Held,  that 
the  defendant  had  a  right  to  extend  the  lines  of 
his  lot  south  to  deep  water,  and  to  improve  l>e- 
tween  them,  though  by  so  doing  he  shut  off  ac- 
cess to  plaintiff's  wharf  on  the  west. — ^Bond  v. 
Wool,  (N.  C.)  12  8.  E.  281. 

2.  Code  N.  C.  i  2751,  excepted  ttota  entry 
lands  covered  by  navigable  streams,  but  "provid- 
ed that  persons  owning  lauds  on  any  navigable 
sound,  river,  creek,  or  arm  of  the  sea,  may,  for 
the  purpose  of  erecting  wharves  on  the  side  of  the 
deep  water  thereof,  next  to  their  own  land,  make 
entries  of  the  land  covered  by  water  adjacent  to 
their  own,  as  far  as  the  deep  water,  and  obtain 
title  as  in  other  cases. "  Held,  that  the  section 
was  not  intended  to  wrest  from  the  riparian  own- 
er any  rights  he  already  had,  but  onty  to  allow 
him  to  acquire  an  absolute  instead  of  a  qualifled 
property.— Bond  v.  Wool,  (».  C.)  12  B.  E.  881. 

8.  A  littoral  or  riparian  owner  has,  at  com- 
mon law,  a  qualified  interest  in  the  water  front- 
age belonging  by  nature  to  his  land,  and  the  right 
to  construct  thereon  wharves,  piers,  or  landings. 
—Bond  V.  Wool,  (N.  C.)  12  8.  B.  281. 

4.  This  right  is  not  affected  by  Acta  N.  0. 
1777,  c.  144,  f  10,  which  restricted  to  the  water- 
mark the  right  of  entry  on  navigable  waters,  but 
did  not  by  any  prohibitory  provision  prevent  the 
riparian  grantee  from  acquiring,  with  the  abso- 
lute property  to  the  margin  of  the  water,  the 
qualifled  property  which  gave  bim  access  to  the 
navigable  water.— Bond  v.  Wool,  QX.  C.)  12  B. 
K  281. 

BOBBEBT. 

Indictment. 

1.  Under  Code  Va.  1887,  {  8674,  wbich  pro- 
vides in  its  first  clause  that  "if  any  person  com- 
mit robbery  by  partial  strangulation  or  suffoca- 
tion, or  by  striking  or  beating,  or  by  other  vio- 
lence to  the  person,  or  bv  the  threat  or  present- 
ing of  fire-arms,  he  shall  be  punished, "  as  there- 
in specified,  an  indictment  wliich  properly  sets 
forth  the  cummission  of  a  common- law  robberv 
in  the  manner  specified  In  the  statute  is  good, 
since  the  statute  does  not  create  or  define  the 
crime  of  robbery,  but  merely  regulates  its  pun- 
ishment in  certain  cases. — Houston  v.  Commoo- 
wealth,  (Va.)  12  S.  B.  886. 

2.  An  indictment  which  charges  the  feloni- 
ous and  forcible  taking  by  the  accused,  from  the 
person  of  another,  of  money  and  goods  to  the  valuo 
specified,  by  violence  and  putting  him  in  fear, 
and  that  such  money  and  goods  were  the  property 
of  the  person  robbed,  is  a  good  charge  of  rob- 
bery at  common  law.— HooatoBV.  Commonwealth. 
(Va.)  12  a  B.  886. 

InstruotionB. 

5.  Where  an  indictment  charges  defendant 
with  robbery  by  presenting  fire-arms,  it  is  proper 
to  charge  uiat  if  the  jury  find  the  defendant 
guilt?,  as  charged  in  the  indictment,  they  should 
fix  hfspunishment  at  the  penalties  provided  by 
Code  va.  1887,  %  8674,  relating  to  such  crime. — 
Houston  V.  Commonwealth)  (va.)  U  S.  E.  885. 

4.  It  is  reversible  error  to  instruct  the  jury 
that,  if  they  believe  that  defendant  was  present 
aiding  and  abetting  C.  in  robbing._the  prosecat- 
ing  witness,  then  fie  is  guU^  as  pcincipal  in  tiie 
second  degree,  though  he  neither  beat  nor  struck 
the  person  robbed,  or  presented  fire-arms  at 
him,  nor  received  any  portion  of  the  goods  carried 
away  by  C.  as  "the  frnlte  of  said  robbery, "  since 
such  instruction  assumes  that  there  was  %  loU- 
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bery,  and  that  O.  ooaunlitJeS  'ft,  and  carried  off 
the  stolen  property.— Houston  t.  Commonwealth, 
(Va.)  12  S.  E.  886. 

SAIiB. 

See,  also,  Judiefat  Sales ;  Vendor  and  Vendee. 

What  constitutes. 

1.  Wliere,  within  the  60  days  during  whiob 
defendant,  in  writing,  gave  plaintiff  theezcluaive 
privilege  of  buying  at  a  certain  price  all  the 
trees  on  defendani's  land  which  plaintiff  might 
select  and  mark,  plaintiff,  before  a  withdrawal 
by  defendant',  offers  to  pay  the  price,  and  mark 
the  trees,  defendant's  offer  becomes  a  binding 
contract,  for  the  breach  ni  which  he  is  answera- 
ble in  damages. — FaddocK  v.  Davenport,  (N.  U.) 
12  S.  E.  461. 

2.  By  letter  the  plaintiff  offered  to  buy  certain 
wagon  stuffs  and  floorings  on  terms  stated,  request- 
ing a  reply  by  cable.  The  defendant  anwered: 
"Wagon  stuff  $43,  flooring  t41. "  The  plaintiff  re- 
plied:    "Accept  wagon    stuffs,  flooring.     Your 

E rices,  my  conditions.  Immediate  shipment,  ca- 
le  confirmation."  The  defendant  answered: 
"Bhlpmont  begins  next  week."  Held,  that  the 
contract  was  complete,  and  that  the  defendant 
could  not  qualify  his  last  cable  by  a  letter  written 
the  same  day.— Qartner  v.  Band,  (Oa.)  12  B.  B. 
S78. 

Warranty. 

8.  The  defendant  and  H.  employed  plaintiff  to 
dispose  of  certain  horses  as  his  own.  They  knew 
that  one  was  unsound.  M.  told  plaintiff  that  it 
was  sound,  and  he  took  it  to  another  state  Eind 
traded  it  off,  representing  that  it  was  sound  as 
far  as  he  knew.  Afterwards  he  was  in  the  same 
state  with  horses  of  his  own,  and  they  were  at- 
tached on  account  of  defects  in  the  unsound  horses 
He  paid  part  of  the  damages  demanded,  in  settle- 
ment, and  certain  necessary  expenses.  In  a  suit 
to  recover  from  defendant  one-half  the  money  so 
paid,  plaintiff  alleged  "that  the  mare  was  un- 
sound, but  the  fact  was  unknown  to  him,  and  he 
warranted  her,  and  on  that  account  paid  said 
damages. "  Held,  that  the  representation  made 
by  plaintiff  was  not  a  warranty  of  soundness, 
and  that  be  could  not  recover  the  money  paid  by 
him  in  settlement  of  the  suit,  nor  the  expenses 
incurred.— Osborne  v.  McCoy,  (N.  C.)  12  H.  E.  383. 

4.  Where  the  purchaser  of  a  lot  of  tobacco  in 
hogsheads  tells  the  seller  that  he  wants  it  to 
keep,  end  the  seller  represents  that  it  is  sound 
and  "redried, "  and  will  certainly  keep,  but  the 
tobacco  is  damaged  from  mould,  which  could  not 
have  happened  had  it  been  "redried"  as  repre- 
sented, the  jury  are  justified  in  finding  that  the 
soundness  of  the  tobacco  was  warranted. — Herron 
V.  Dibrell,  (Va.)  12  8.  E.  674. 

Aotlon  for  damages. 

5.  Where  a  purchase  consisted  of  21  hogs- 
heads of  tobacco,  17  of  which  proved  to  be  un- 
sound and  damaged,  la  an  action  for  damages  ev- 
idence that  two  other  hogsheads  from  the  same 
lot,  sold  to  other  parties,  were  sound,  is  inadmis- 
sible.—Herron  V.  Dibrell,  (Va.)  12  8.  E.  674. 

0.  It  is  proper  to  instruot  the  Jury  to  find  for 
plaintiff  if  they  find  that  the  tobaccos  were  false- 
ly represented  to  be  "reordered  and  redried, "  and 
that  that  term  imports  tn  trade  that  the  tobaccos 
are  sound  and  in  keeping  condition,  and  that 
plaintiff  porchaaed  relying  on  these  assojrances. 
—Herron  v.  Dibrell,  (Va.)  12  S.  £.  674. 

BesoisBion. 

7.  Where  goods  are  sold  under  an  agreement 
that  the  vendee  might  return  them  at  the  end  of 
four  months  if  he  found  himself  unable  to  build 
np  a  trade  for  them,  he  is  not  bound  to  return 
them  on  the  last  day  of  the  four  months,  but  miiy 
do  so  In  a  reasonable  time  thereafter. —Newburger 
V.  Hoyt,  (Oa.)  13  &  K.  925. 

8.  Cioods  were  sold  under  an  agreement  that 
the  purchaser  might  return  them  at  the  end  of 
fodr  months  if  he  found  himself  unable  to  build 
op  •  trade  tor  them.    At  the  end  of  the  four 


months  the  vendee  wrote  to  the  vendor,  on  Feb- 
ruary 19th,  that  the  goods  were  not  satisfactory, 
and  would  be  retumfKl.  The  vendor  replied  thai 
the  Bale  was  an  absolute  one,  and  that  there  wan 
no  right  to  return  the  goods  unsold.  Considerable 
correspondence  and  negotiation  followed,  with 
a  view  to  the  settlonent  of  the  claim,  and  on 
April  1st,  without  fault  of  the  vendee,  the  goods 
were  destroyed  by  a  flood.  Held,  that  the  goods 
were  not  retained  for  so  unreasonable  time  as  to 
throw  the  loss  on  the  vendee. — ^Newburger  v. 
Hoyt,  (GtL.)  12  8.  E.  926. 

Vendor's  lien. 

9.  A  written  receipt  for  cash  and  notes  of  the 
purchaser  "in  full  payment"  for  property,  the 
title  of  which  had  been  retained  by  the  seller 
until  payment  of  the  purchase  money,  does  not 
operate  to  discharge  the  seller's  lien  as  against 
the  purchaser's  assignee  tor  oreditors,  in  the  ab- 
sence of  evidence  and  a  finding  of  fact  that  the 
transaction  was  intended  as  a  discharge.— Bristol 
V.  Pearson,  (N.  C.)  12  a  B.  461. 

Action  for  price. 

10.  Where  the  evidence  shows  that  the  goods 
sued  for  were  ordered  from  plaintiff  by  defend- 
ants through  a  broker,  and  purchased  at  a  stated 
sum,  and  were  received  by  defendants,  on  an 
Invoice  furnished  by  plaintiff,  defendants  cannot 
complain  of  a  charge  that  if  the  goods  were  sold 
and  delivered  by  pTaintifl  to  defendants,  and  the 
charges  therefor  are  reasonable  and  just,  plain- 
tiff may  recover.— Clark  v.  Fee,  (Qa.)  12  S.  E. 
181. 

11.  A  prima  facie  case  Is  made  for  plaintiff,  in 
an  action  for  goods  sold  and  delivered,  if  It  appear* 
from  the  evidence  that  the  articles  set  out  in  the 
bill  of  particulars  were  furnished  under  the  con- 
tract, and  that  the  items  are  correct,  due,  and  un- 
paid.—Bowe  T.  Oress  Lumber  Co.,  (Qa.)  12  S.  E. 
177. 

Conditional  sales. 

12.  Where  a  purchaser  of  personalty,  under  a 
contract  by  which  the  title  is  to  remain  in  the 
seller  until  payment  of  the  entire  price,  has  un- 
conditionaUy  promised  to  pay  the  price,  and  has 
taken  possession  of  and  used  the  property  as  his 
own,  and  it  is  burned  while  In  his  possession  be- 
fore default  in  payment  of  the  purchase  money 
and  withoDt  n^igenoe  on  his  part,  he  is  liable 
for  the  price.  —'Tufts  v.  GrifOn,  (K.  C.)  12  8.  B.  68. 

18.  Under  Code  Qa.  i  1955,  which  provides  that, 
In  conditional  sales  of  personalty,  the  reservation 
of  title  in  the  vendor,  until  the  purchase  money 
is  paid,  shall  be  Invalid  as  to  third  persons,  un- 
less the  contract  of  sale  is  in  writing,  such  ven- 
dor cannot  recover  such  property  seized  on  execu- 
tion against  the  vendee  where  the  sale  and  reser- 
vation were  by  parol. — Uann  v.  Thompson,  (Oa.) 
12  8.  E.  746. 

Sale  on  approval. 

14.  Where  a  written  contract  for  the  sale  of  a 
chattel  stipulates  that  the  purchaser  is  to  pay  (25 
before  delivery,  and  to  give  his  notes  for  the  bal- 
ance, but  afterwards  the  purchaser  declines  to 
receive  the  article  except  upon  10  days'  trial, 
with  the  right  to  return  it  if  unsatisfactory,  and 
the  seller  agrees  to  this,  the  purchaser's  rights 
are  fixed  by  the  modified,  not  the  original,  con- 
tract.—McGregor  V.  Benslnger  Self -Adding  Reg- 
ister Co.,  (Oa.)  12  B.  B.  683. 

SCHOOLS  AND  SCHOOL-DIS- 
TBICTS. 

BegulatloQS  as  to  negroes. 

1.  Act  N.  C.  18S5,  c.  51,  amended  by  Act  1889, 
o.  60,  providing  for  separate  schools  for  the 
Croatan  Indians,  from  which  all  negroes  "to  the 
fourth  generation"  are  to  be  excluded,  is  const!  - 
tutlonal.— McMillan  v.  School  Committee,  (N.  C.) 
12  S.  E.  330. 

2.  The  word  "generation,"  as  used  In  Act 
TX.  C.  1886,  o.  54,  excluding  negroes  to  the  "fourth 
generation"  from  Indian  schools   means  a  sin<rlo 
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snooeulon  ot  liTing  beioRS  In  natural  descent, 
and  is  not  equivalent  to  "degree.  "—McMillan  v. 
School  Committee,  (N.  C.)  12  8.  B.  880. 

8.  An  order  from  the  board  of  education  to 
admit  a  negro  child  to  a  school  from  which,  by 
law,  negroes  are  excluded,  does  not  require  the 
school  committee  to  admit  him.— MnMlllan  v. 
School  Committee,  (N.  C. )  13  B.  B.  880. 

Offloers — Election. 

4.  Under  Const.  S.  C.  art  10,  g  3.  providing 
that  "there  shall  be  elected  biennially  in  each 
county  *  •  *  one  school  commissioner,  said 
commissioners  to  constitute  a  state  board  of  edu- 
cation, "  a  school  commissioner  is  a  state  officer, 
and  his  election  Is  governed  by  article  14,  §  10, 
declaring  that  "all  state  officers"  shall  be  elected 
at  tbettme  provided  for  elections  to  the  general 
assembly;  and  where,  upon  the  establishment  of 
a  new  county,  a  commissioner  was  elected  a  year 
befere  the  assembly  elections,  and  accepted  a 
commission  "to  oonusoe  of  force  until  the  next 
general  election, "  he  could  not  hold  office  after 
his  successor,  elected  at  such  general  election, 
had  quallfled.— Pettigrew  v.  BeU,(8.  C.)  18  8.  E. 
1028. 

SBDUOnON. 

By  minor,  see  Infancy,  l- 

Civil  action— Eridenoe. 

.  1.  In  an  action  for  seduction,  defendant's 
letters  to  the  girl,  containing  strong  implied  ad- 
missions of  his  guilt,  and  discussing  the  best 
meani  for  conoealing  her  condition,  are  admissi- 
ble.—Fry  y.  Leslie,  (Va.)  12  8.  E.  671. 

.  2.  It  is  not  admissible  to  show  by  a  witness 
who  knows  nothing  of  the  girl's  general  reputa- 
tion for  chastity  tbat  he  had  heard  that  she  and 
the  other  females  at  her  home  were  unchaste. — 
Fry  V.  Leslie.  (Va.).  U  8.  B.  671. 

8.  Where  defendant,  on  his  examination  in 
chief,  omits  to  give  the  details  of  certain  liber- 
ties which  he  states  the  girl  took  with  him  on 
the  night  of  seduction,  these  details  are  properly 
excluded  when  oiterea  on  the  redirect  examina- 
tion, even  though  it  was  sought  to  discredit  him 
In  the  cross-examination.— Fry  v.  Leslie,  (Va.)  12 
8.  B.  671. 

4.  It  is  inadmissible  to  show  mere  loose  lan- 
guage and  immodest  remario  by  the  girl  to  other 
young  men.- Fry  v.  Leslie,  (Va.)  12  S.  £.  671. 

5.  Where  specific  acts  of  impropriefy,  not 
going  to  the  extent  of  cohabitation  with  other 
men,  are  sought  to  be  shown,  but  the  facts  con- 
stituting these  acts  are  not  set  out  in  the  bill  of 
exceptions,  It  will  be  presumed  tiiat  Vb«  ruling 
excluding  the  evidence  was  correct.— Fit  t.  Les- 
lie, (VaJ  13  8.  E.  67L 

Criminal  prosecution. 

6.  Under  Laws  K  C.  1886,  a  948,  making  itan 
offense  to  seduce  an  "innocmt  and  virtuous"  wo- 
man under  promise  of  marriage,  and  providing 
"that  the  unsupported  testimony  of  the  woman 
•hall  not  be  sufficient  to  convict, "  the  additional 
evidence  required  must  not  be  confined,  to  the  act 
of  sexual  intercourse,  but  most  extend  to  its  in- 
ducement by  a  pronuse  of  marriage.  — State  t. 
Ferguson,  (N.  0.)  19  8.  E.  574. 

7.  On  a  trial  for  seduction  under  promise  of 
marriage,  a  note  in  which  the  prosecutrix  makes 
an  assignation  with  another  than  the  accused 
may  bo  proved  by  parol,. without  acxwunting  for 
the  absence  of  the  note.— State  v.  Pergnson,  (N. 
0.)  12  8.  B.  674. 

SET-OFF  AND  COUNTEIt- 
OLAIM. 

Waste  by  dowress. 

Permissive  waste  by  a  tenant  in  dower 
since  the  dower  was  first  assigned  may  be  set  of 
against  the  value  of  permanent  improvements 
made  by  her.— Sherrill  t.  Connor,  (S.  C.)  19  8. 

1S.5of. 


S«ttl»msiit. 

Bee  Paymtnt;  Releaae  and  Ditdurrue. 

SHEBIFFS  AND  OONSTAKEtES. 

UoUUtieB — Failure  to  make  coUoetion. 

1.  Code  N.  C.  S  1888,  providing  that,  "whe« 
a  claim  shall  be  placed  in  the  hands  of  any  sher- 
iff *  *  *  for  oollectiun,  and  he  shall  not  use 
due  diligence  in  collecting  the  same,  he  shall 
be  liable  for  the  full  amount,  notwithstanding 
the  debtor  may  hare  been  at  all  times,  and  is 
then,  able  to  pay  the  amount  thereof, "  applies  to 
simple  "claims"  only,  and  not  to  execnuana.— 
Brunhild  T.  Potter,  (N.  C.)  12  8.  B.  56. 

2.  Though  by  Code  Qa.  j  8640,  a  aherilT  wbo  has 
levied  an  execution  upon  heavy  machinery,  aodi  as 
a  planing-maohine.  Is  authorized  to  sell  It  wUhoat 
removing  it  from  the  premises  where  It  is  aeiied, 
and  conveying  it  to  the  plaoe  of  sale,  this  does  not  re- 
lieve him  from  the  duty  of  maintaining  his  caatody 
and  possession  of  such  property  until  be  dfaposes 
of  it  b V  a  legal  sale ;  and  where,  through  the  omis- 
sion of  due  care  and  diligence,  he  losea  control  of 
the  property,  and  fails  to  sell  IL  he  la  answerable 
to  the  plaintiff  in  execution  for  its  value,  or  (or  the 
amount  of  the  execution,  if  less  than  its  vmloflL— 
O'Pry  V.  Kennedy,  (Oa.)  12  S.  E.  iMa 

8.  Where  the  sheriff  answers  the  rule  against 
blm  to  show  cause  why  he  has  not  made  the  amoont 
of  a  Judgment  out  of  property  seized  by  him,  ad- 
mitting the  levy  and  jusUiying  bis  failnre  to  a^ 
but  not  suggesting  that  the  value  of  the  proper^ 
was  less  ttum  the  amount  of  the  debt,  the  stuBciem^ 
of  the  property  to  pay  the  debt  is  by  implicatioa 
admitted.— O'Pry  v.  Kennedy,  (Oa.)  13  &  E.  »M. 

4.  After  tbe  sheriff's  answer  alleging  matters 
of  fact  in  jnstiflcaUon  of  his  failure  to  sell  property 
has  been  traversed,  tbe  traverse  tried,  and  a  ver- 
dict rendered  on  that  issue,  he  is  not  entitled  to 
amend  his  answer  by  alleging  that  the  property 
was  only  of  a  certain  value,  or  of  less  value  than 
the  amount  of  the  execution.— O'Pry  v.  Kennedy, 
(Qa.)  13  &  E.  940. 

5.  A  person  ruled  in  the  superior  court  as  a  dep- 
uty-sheriff of  the  county  to  show  cause  why  be  had 
not  collected  the  amount  of  an  execution  levied  by 
him,  cannot  raise  the  question  of  bis  official  char- 
acter after  he  has  answered  the  rule,  and  a  verdict 
has  been  rendered  against  him  upon  a  traverae  of 
his  answer.— O'Pry  v.  Kennedy,  (Qa.)  18  8.  E.  MO. 

Action  on  bond. 

6.  A  notice  of  a  motion  against  a  sheriff  and 
his  sureties  for  judgment  In  favor  of  a  county  for 
moneys  due  from  the  sheriff  for  collection  of  ooon- 
ty  levy  and  road  levies  is  not  bad  becaoae  <a  its 
joining  those  two  kinds  of  levy  as  grounds  for  the 
motion. — County  Courtof  Tucker  County  v.  Miller, 
(W.  Va.)  19  a  B.  1078. 

7.  In  an  action  on  a  sheriff's  bond  for  negU- 
genUy  falling  to  levy  an  execution,  where  the 
Jury  does  not  find  what  damage,  if  any,  plaintiff 
sustained  bv  such  negligence,  and  it  does  not  ap- 
pear that  his  claim  is  not  collectible  from  tbe  ex- 
ecution debtor,  he  is  enUtied  to  nominal  dam- 
ages only.— Brunhild  v.  Potter.  (N.  a)  U  8.  R.  So. 


BHIFPINO. 

Bee,  also.  Maritime  lAens. 

Care  of  veual  on  fire. 

Where,  upon  taking  charge  of  a 
which  is  on  fire  in  a  port,  the  ahlppli«  flrm  in- 
forms the  master  that,  by  the  custom  of  tbe  port, 
custody  commission  and  attendance  fees  ai« 
charged  in  such  cases,  and  the  master  makea  no 
protest,  it  cannot  be  said  that  the  master  was 
Ignorant  of  the  custom  when  he  made  the  contrMU 
— Horan  v.  Strachan,  (Oa.)  13  8.  B.  OK. 

SLAVBR7. 

Children  of  slaves — Suheritanoe. 

1.  Laws  N.  C.  1806,  o.  40,  t  6,  providing  ttat 
"where  a  man  and  woman,  who  had  been  siavca. 
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now  cohabit  together  as  man  and  wite,  they  ahall 
be  deemed  to  have  been  lawInllT  married  at  the 
time  of  sDch  cohabitation,"  applies  only  to  mob 
persons  as  were  oohabitlnk  together  when  the  aot 
-was  passed,  and  th^  children  are  legitimate, 
«md  inherit  ftom  their  parents  to  the  ezolusion 
«if  the  children  of  the  mother  by  another  hus- 
band, with  whom  she  had  ceased  to  cohabit  prior 
to  its  passage.  The  act  of  1879,  (Code,  |  1981, 
mle  18,)  providing  that  children  bom  inrlor  to 
Jannaiy  1,  1868,  Of  colored  persona  living  to- 
gether as  husband  and  wife,  are  legitimate,  and 
Inherit  firom  either  or  both  their  parents,  is  not 
retroactive,  and  oannot  diveat  an  estate  whiob 
became  vested  by  the  death  of  the  piuents  prior 
to  its  passage.— Jones  v.  Hoggard,  (N.  C.)  12  8. 
B.  906. 

S.  Under  Code  N.  C.  %  1381,  mle  18,  providing 
that  "the  children  of  oolnred  parents,  bom  at 
any  time  prior  to  January  1,  1888,  of  persons  liv- 
ing together  as  man  and  wife,  are  legitimate 
ohlldren  of  such  parents'  or  either  of  them,  with 
all  the  rights  of  heirs  at  law  and  next  of  kin, 
with  respect  to  the  estate'  of  such  parents  or 
either  of  them, "  the  right  of  inheritance  is  oon- 
flned  to  parents  and  children,  and  the  illegiti- 
mate ohlldren  of  the  mother  by  another  husband 
do  not  inherit  from  her  childien  by  the  husband 
-with  whom  she  was  oohabiting  at  the  time  of  the 
passage  of  Laws  N.  C.  1866,  o.  40,  which  legal- 
bed  such  cohabitation Jonea  t.  Hoggard,  (N. 

C.)  12  8.  E.  907. 
Preanmption. 

3.  It  will  be  presumed  that  a  person  who  was 
a  slave  before  1865  in  this  country  is  a  negro. — 
McMlUan  v.  School  Committee,  (1$.  C.)  M  8.  E. 

sau. 

SocietleB. 

See  Beligioui  Societies. 

SFEOIFIO  FEBFOBMANCE. 

When  lies. 

1.  Where  defendant  sells  trees  standing  on 
bis  land  to  plaintifl,  the  trees  being  bought  with 
a  view  to  their  severance  from  the  soil,  and  there 
are  no  circumstances  from  which  it  can  be  in- 
terred that  breach  of  the  contract  may  not  be 
readily  compensated  for  in  damaees,  specific  per- 
formance will  not  lie.— Paddock  v.  Davenport, 
<N.  C.)  13  S.  K  404. 

Who  may  obtain. 

&  A  vendee  in  possession  under  a  recorded 
contract,  who  abandons  the  land  after  an  at- 
tempted resale  to  the  vendor  on  execution  issued 
on  a  judgment  against  the  vendee  for  a  portion  of 
the  price,  with  the  Intention  of  having  nothing 
more  to  do  with  i  t,  cannot,  after  a  d  elay  of  12  years, 
apedflcally  enforce  the  contract  of  sale  as  against 
a  tuma  fide  purchaser  from  the  vendor,  uough 
such  purchaser  took  the  land  with  oonstruotive 
notice  of  the  contract  — Holden  T.  Vraitay,  (S. 
C.)  12  a  B.  848. 

Contracts  enforoeable. 

8.  On  a  bill  for  speciflc  performance  of  an  al- 
leged contract  to  convey  land,  it  appeared  that 
defendant's  wife  was  unwilling  to  Join  in  the 
conveyance,  of  which  defendant  informed  plain- 
tifl, and  promised  to  do  what  he  could  to  per- 
suaide  his  wife,  but  neither  party  proposed  to  con- 
clude the  sale  without  her  oonsent  Afterwards 
defendant's  wife  refused  to  Join  in  the  deed.  Plain- 
tifl then  proposed  to  make  the  cash  payment,  and 
take  the  deed,  as  a  means  of  bringing  the  wife 
over,  but  he  did  not  propose  to  accept  the  deed 
subject  to  her  right  of  dower.  Defendant  would 
not  agree  to  this,  saying  that  he  had  never  pro- 
posed to  coerce  his  wife.  Defendant  testified  that 
all  their  negotiations  were  subject  to  theouestiov 
of  his  wife's  consent,  Willie  plaintiff  testiied  tr 
a  definite  contract,  ueld,  that  there  was  not  sucl^ 
distinct  proof  of  the  alle^red  contract  as  wouiC 
sustain  a  decree  for  speciflc  performance.  Rich 
AHUsoN,  J.,  dissenting.— Dunsmore  v.  Iiyle,(Va.^ 
13  S.  B.  610. 


4.  After  an  MsigBaieat  for  tta  benefit  of  cred- 
itors, the  assignor  and  a  majority  in  interest  of  the 
creditors  eiitered  into  an  agreement  by  which  they 
transferred  to  the  defendant  all  their  interest  in 
the  property  assigned,  and  the  assignor  agreed  to 
execute  by  nimself  and  wife  a  deed  of  his  wife** 
land  to  the  defendant,  who  was  to  become  a  surety 
for  the  payment  of  the  debts  due  the  oreditors 
who  should  join  in  the  agreement  The  assignee 
delivered  the  property  to  the  defendant,  but  the 
assignor's  wife  refused  to  convey  her  land.  The 
defendant  held  the  property  10  days,  and  then  re- 
turned It  to  the  assignee,  notifying  the  creditors 
that  he  would  not  pay  the  debts.  Beld,  that  the 
agreement  oould  not  be  specifically  enforced 
against  the  defendant— Henking  v.  Anderson,  (W, 
Va.)ia&B.8a0. 

&•  It  is  no  defense  to  an  action  for  specific 
performance  of  a  contract  to  convey  land  that  ttie 
sale  was  made  to  prevent  the  vendor's  creditors 
from  collecting  a  debt— Gentry  v.  Qentry,  (Va.) 
12  S.  K.  966. 

6.  IC  sold  to  B.  a  tract  of  land  supposed  to  con- 
tain 800  acres,  more  or  less.  A  certun  part  con- 
taining 20  acres  of  average  value  was  held  by  title 
paramount,  leaving  a  balance  ascertained  by  survey 
of  284  acres.  Held,  that  H.  is  entitled  to  speciflo 
performance  as  against  vendees,  with  abatement 
of  purchase  money  at  contract  price  for  the  land 
lost— Morgan's  Adm'r  r.  Brast,  (W.  Va.)  19  S. 
B.  710. 

Good  foifh  on  part  of  complainant. 

7.  VTbere  a  vendee,  who  has  taken  a  bond  for 
title,  and  given  notes  for  the  purchase  monw,  in- 
directly purchases  them  aftiar  maturi^f  tor  a 
mere  trifle  at  a  Judicial  sale  by  the  vendor's  ad- 
ministratrix, a  court  of  equity  will  require  pay- 
ment of  tlie  balance  due  before  oompelUng  a  con- 
veyance to  her  by  the  vendor's  hein.— Bumap  v. 
Bldberry,  (N.  O.)  12  8.  B.  1002. 

Fartiea. 

8.  In  a  suit  by  the  vendee  for  speoifle  per- 
formance of  a  contract  to  otmvay  land,  an  Inftmt, 
to  wliom  part  of  the  pnrohaae-monay  notes  were 
by  direotion  of  the  vendor  made  payable,  is  a 

iper  party.— Gentry  ▼•  Gentry,  (va.)  12  &  B. 


^^ 


Decree. 

9.  Whet*  a  vendee,  who  has  taken  4  bond  for 
title,  and  given  notes  lor  the  pnroiiase  money,  In- 
direcUy  purchases  them  after  maturity  for  a  mere 
trlfie  at  a  judicial  aale  by  the  vendor's  adminis- 
tratrix, in  a  suit  by  the  vendee  for  specific  per- 
formance the  court  may  give  Judgment  against 
the  vendee  for  the  purchase  money,  and  decree  a 
sale  of  the  land  if  it  shall  not  be  paid.— Bumap 
v.  Bidberry,  (K.  C.)  13  8.  B.  1002. 

10.  In  a  suit  for  speciflc  performance  by  the 
venaees,  where  performance  is  denied,  in  adjusting 
the  equities  Iietween  the  vendor,  who  has  made 
improvements  believing  that  hn  had  a  Justclaim, 
ana  defendant,  the  court  of  chancery  will  adopt 
the  rule  prescribed  by  the  Code  in  actions  of 
^ectanent,  and  will  estimate  against  the  vendee 
the  annual  value  of  such  part  of  the  land  as  was 
in  a  state  fit  for  use  at  the  time  he  took  posses- 
sion, and  will  credit  him  with  the  value  of  his 
imiwovements,  and  it  will  not  charge  him  for  the 
use  of  his  improvements,  nor  for  the  use  of  any 
part  of  the  land  cleared  by  him.— Fishack  v. 
Ball,  (W.  Va.)  12  8.  E.  856. 

11.  An  administratrix  entered  into  a  personal 
agreement  to  sell  a  portion  of  her  intestate's  laad 
to  the  plaintiff  for  a  valuable  consideration,  which 
by  said  agreement  under  seal  she  acknowledges  to 
have  been  paid  to  her,  and  possession  was  deliv- 
ered in  pursuance  of  the  agreement  Subsequently 
finding  herself  unable  to  carry  out  said  agreement, 
she  assumes  to  take  the  land  back,  and  enters  into 
possession  of  it  and  promises  to  return  the  pur- 
chase money.  Held,  that  in  a  suit  for  specific  per- 
formance there  Is  no  error  in  rendering  a  personal 
decree  against  her  for  said  purchase  money,  with 
Interest— HaU  v.  WUklnson,  (W.  Va.)  13  8.  B. 
1118. 
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IKDEX. 


STATUTES. 

FriTste  statute — Use  in  argument. 

Laws  N.  C.  1848-49,  c.  82,  being  the  charter 
of  the  North  Carolina  Railroad  Compauy,  is  a 
private  statute,  although  it  contains  puolic  statu- 
tory provisions,  and  under  Code,  {  2G4,  must  be 
pleaded ;  and  it  is  error  to  permit  it  to  be  read  to 
the  jury  in  argument,  unless  it  is  first  introduced 
in  evidence.— Town  of  Durham  t.  Xlorth  Carolina 
E.  Co.,  (N.  C.)  12  8.  E.  1040. 

SUBBOQATION. 

Fnrohaser  at  void  foreolosure  sale. 

The  purchaser  at  a  sheriff's  sale  on  a  void 
foreolosure  of  a  mortgage  Is  subrogated  to  the 
Interest  of  the  mortgagee,  and  may  himself  fore- 
close.—Dutcher  V.  Hobby,  (Ga.)  12  8.  B.  860. 


BeelTrtts. 


Sumzaons. 
SUNDAY. 


Beoeivlng  verdict  on  Sunday. 

1.  A  verdict  may  be  received  on  Sunday. 
Following  State  v.  Ricketts,  71  K.  C.  187.— State 
V.  Penley,  (N.  C.)  12  8.  E.  456. 

Bales  on  Sunday. 

3.  Where  on  an  appeal  In  an  action  against  a 
r^lroad  company  for  failure  to  provide  a  car  for 
the  transportation  of  plaintiff's  stock  at  the  time 
stipulated  in  the  contract  a  dismissal  is  moved  on 
the  ground  that  the  purpose  of  the  contract  was 
Illegal,  in  that  plaintiff's  petition  shows  that  he 
intended  to  sell  the  cattle  in  another  state  on 
Sunday,  the  motion  must  be  denied  where  it  does 
not  appear  from  the  pleadings  that  the  sale  of 
cattle  on  Sunday  is  forbidden  by  the  laws  of  that 
Btote.— Waters  v.  Richmond  &  D.  R.  Co.,  (N.  O.i 
la  8.  E.  960. 

8.  In  an  action  against  a  railroad  company  for 
failure  to  famish  cua,  as  agreed,  to  enable  plain- 
tiff to  reach  N.  in  time  for  the  Sunday  market, 
defendant  was  entitled  to  an  instruction  that 
"plaintiff  cannot  show  any  sale  day  or  any  mar- 
ket price  in  N.  on  Sunday,  because  all  work  and 
labor  is  forbidden  by  the  laws  of  Virginia;  nor 
can  he  r^ver  any  damages  by  reason  of  the  dif- 
ference between  such  Sonday  market  price  and 
the  market  price  of  another  day,  "—with  the  mod- 
ification that  if,  by  the  custom  of  the  place,  the 
sales  were  not  completed  on  that  dav,  but  deliv- 
ery and  payment  were  made  on  the  following 
day,  snub  damages  might  be  considered;  Code 
Va.  a  185,  i  17,  prohibiting  such  sales  on  Sun- 
day.—McAbsher  y.  Richmond  &  D.  K.  Co.,  (N. 
C.)  13  8.  E.  892. 

4.  Where,  in  an  action  for  failure  to  provide 
a  car  to  transport  stock  to  be  sold  in  another  state 
on  Sunday,  it  is  proved  that  Sunday  sales  are 
made  unlawful  by  ttie  statntes  of  the  state  in 
which  the  cattle  were  to  be  sold,  it  is  proper  to 
refuseacharge  that  the  contract  between  plaintiff 
and  defendant  "was  b«sed  upon  an  illegal  consid- 
eration, and  waa  TOia, »  as  the  contract  is  valid, 
though  plaintiff's  parpose  may  have  been  illegal. 
—Waters  v.  Ricdunond  ft  D.  R.  Co.,  (N.  C.)  18  8. 
B.  950. 

5.  Where  Sunday  sales  were  forbidden  by  the 
statutes  of  the  state  where  the  cattle  were  to  be 
sold,  ovidence  as  to  the  market  and  market  price 
on  that  day  In  such  state  is  inadmissible  to  show 
the  damage  sustained  by  plaintiff  on  account  of 
the  delay  in  furnishing  transportation  for  cattle 
whereby  they  would  be  delivered  in  time  for  sale 
in  that  state  on  Sunday. — Waters  v.  Richmond  & 
D.  R.  Co.,  (N.  C.)  12  S.  E.  950. 

TAXATION. 

See,  also.  Constitutional  Law,  5;  Toioru. 
Of  railroad  companies,  see  Railroad  Companies, 
8-10. 


ifbie  power. 

1.  Under  Const  K.  C.  art.  5,  f  1,  providing 
that  the  whole  tax-levy  for  the  ordinary  purposes 
of  state  and  county  govermnenta  cannot  exceed 
t6^  cents  on  proper^  valued  at  $100  in  casli,  • 
tax-levy  for  the  state  is  paramount,  and  counties 
can  only  levy  taxes  to  the  extent  the  powtor  of 
taxation  has  not  been  exhausted  by  the  levy  for 
the  state. — County  lioard  of  Education  v.  Com- 
missioners of  Currituok  County,  (N.  C.)  12  &  E. 
19a 

2.  The  levy  of  the  school  tax  for  the  state  was 
not  formally  and  specifically  set  forth  in  the  tax- 
Ust,  OS  required  by  Acts  S.  O.  1886,  c.  218,  i  Si, 
but  was  12>^  cents.  The  total  tax-levy  of  the 
state  was  40>^  cents  on  a  valuation  of  (100.  Held, 
that  the  fact  that  the  school  tax  waa  informally 
set  forth  did  not  entitle  the  county  to  levy  a  tax 
above  26  1-6  cents,  and  any  tax  collected  by  it 
above  that  sum  belonged  to  the  state.  — Coonty 
Board  of  Education  v.  Commissioners  of  Cam- 
tuck  County,  (N.  C.)  12  S.  B.  190. 

Collection. 

8.  A  town  constable  cannot  escape  liability 
tar  failure  to  collect  taxes  committed  to  hint,  on 
the  ground  that  this  list  contained  no  direction  to 
him  to  coUeot— State  t.  Atkinson,  (N.  C.)  13  a 
B.  202.  -.  V  / 

4.  The  mode  of  ooUeotlng  taxes  being  pre- 
scrioed  and  pointed  out  by  statute,  an  action  in 
equity  cannot  be  maintained  by  a  county  to  en- 
force the  recovery  of  taxes  until  the  statutory 
remedies  shall  be  exhausted. — Commissioners  of 
Greene  County  v.  Uurphy,(N.  C.)  13  8.  E.  122. 

Iilen. 

5.  Code  Ga.  S  891ek  provides  that,  whenever  any 
pemon  other  than  the  person  against  whom  the 
same  has  issued  shall  pay  any  execution  issued 
for  taxes,  the  execution  maybe  transferred  to 
said  party,  and  said  tnuisferee  shall  have  the 
same  rights  and  priorities  as  might  have  been  ex- 
ercised before  said  transfer:  "provided,  aaid 
transferee  shall  have  said  execution  entered  up- 
on the  execution  docket  of  Ute  superior  court  of 
the  county  in  which  the  same  was  issued. 
♦  •  •  And,  in  default  thereof,  such  executions 
shall  lose  their  lien  upon  any  proiwrty  which  has 
been  transferred  bonajlde,  and  for  a  valuable 
consideration,  before  the  record,  and  without  no- 
tice of  the  existence  of  such  •  •  »  execu- 
tions. "  Held,  that  a  transfer  of  a  tax  execution, 
under  the  statute,  was  not  binding  as  against  » 
third  person,  unless  the  execution  was  recorded 
as  reouired  thereby.— Clarke  t.  Douglass,  (Qa.) 
13  B.  E.  209. 

Sale  for  non-payment. 

6.  A  purchase  of  land  at  a  delinqiient  sale  by 
the  agent  or  attorney  of  the  owner,  in  whom  he 
had  oooflded,  and  whose  duty  it  was  to  purchase 
in  said  land  for  the  owner,  operates  only  as  a  pay- 
ment of  the  taxes,  and  such  purchaser  acquires  no 
rights,  as  against  the  owner  of  the  land,  by  neg- 
lecting his  duty  to  the  owner,  and  buying  the  same 
for  himself.— Curtis  V.  Borland,  (W.  Va.)  13  S.  E. 
1113. 

7.  In  a  levy  and  advertisement  under  a  tax  fl. 
fa.,  "H  of  lot  No.  981"  is  a  sulHclont  description 
of  an  undivided  one-fourth  of  lot  No.  981.— Boyd 
y.  Wilson,  (Ga.)  18  S.  B.  744. 

8.  Code  W.  Va.  1887,  o.  81,  |{  19,  18,  requiie 
that  the  sheriff's  affidavit  to  his  list  of  lands  sold 
as  delinquent  shall  state  that  he  "is  not  now,  nor 
has  he  at  any  time  been,  directly  or  indlreotly,  in- 
terested in  the  purchase  of  any"  of  such  lands. 
The  aiSdavit  in  question  merely  stated  that  "he  is 
not  interested  in  the  purchase, "eta  HeUL,  that 
this  is  insuffldent,  and  is  ground  for  setting  aside 
the  sale,  and  restraining  the  execution  of  a  deed  in 
pursuance  thereof ;  for  section  25  of  the  same  chap- 
ter applies  only  to  attacks  tnade  on  the  sale  after 
delivery  of  the  deed,  where  it  provides  that  no  sals 
shall  be  set  aside  by  reason  of  the  failure  of  the 
officer  to  perform  any  act  required  to  be  done  after 
the  sale,  or  his  illegal  performance  of  it,  where 
the  land  conveyed  by  the  deed  is  in  fact  the  same 
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that  was  sold  as  delinquent.— Jaclbsoii  7.  Kittle, 
(W.  Va.)  18  S.  B.  484. 

Tax-tittoB. 

9.  In  an  action  for  land  elslmnd  4iy  plaisM9 
nnder  a  tax-deed,  the  law  j(ireaumes  that  the 
cx>mptrolIer  funeral  did  his  duty  in  advertising 
the  land  tor  sale  for  taxes,  and  it  is  incumbent 
on  defendant  toshotrtbat  he  did  not  so  advertise. 
— LivinjTBton  v.  Hudson,  (Ga.)  12  8.  E.  17. 

10.  The  tax  debtor  pointed  out  property  to  the 
levying  officer  as  "^  of  lot  No.  931,"  and  under 
that  description  it  was  levied  on,  advertised,  and 
sold  under  a  tax  fl.  fa.  P.  had  bought  the  tax 
debtor's  undivided  one-fourth  of  the  lot  at  a 
prior  judicial  sale.  F.  was  present  at  the  sale 
under  the  tax  JL  fa. ,  and  gave  notice  of  his  prior 
purchase,  but  made  no  objection  to  the  terms  of 
the  levy  and  advertisement  under  which  the  tax 
sale  was  proceeding.  Held,  that  the  tax-payer 
and  P.  could  not  object  ^o  any  ambiguity  in  the 
descrlptiongiven  in  the  levy  and  advertisement. 
—Boyd  V.  Wilson,  (Ga.)  18  6.  B.  744. 

11  A  purchaser  at  a  tax^sale  is  not  affected 
by  a  fraad  contemplated  by  the  selling  officer,  of 
which  the  purchaser  has  no  notice. — Boyd  t. 
Wilson,  (Ga.)  12  8.  E.  744. 

12.  In  a  suit  brought  to  enforce  a  judgment  lien 
against  a  tract  of  land,  a  party  who  presents  a  pe- 
tition, and  is  made  defendant,  claiming  an  equi- 
table title  to  a  portion  of  the  land  by  reason  of  his 
purchase  thereof  at  a  sale  made  by  the  sheriff  for 
non-iftiyment  of  taxes,  stating  that  he  has  not  yet 
obtained  a  deed  therefor,  will  not  be  protected  by 
the  last  clause  of  section  25  of  chapter  180  of  Acts 
W.  Va.  1882,  as  to  irregularities  and  defective  per- 
formance of  the  duties  by  the  sheriff  with  refer- 
ence to  said  sale,  as  he  would  have  been  if  he  had 
obtained  a  deed  for  said  land  before  he  became  a 
party  to  said  litigation.— Curtis  v.  Borland,  (W. 
Va.)  12  H.  E.  U13. 

Aedemption. 

18.  The  year  for  redeeming  land  sold  for  taxes 
runs  from  the  date  of  the  sale,  and  not  from  the 
recording  of  the  sheriff's  deed;  Code  Ga.  g  898, 
providing  that,  when  land  is  sold  for  taxes,  the 
owner  may  redeem  within  one  year  by  paying  the 
amount  paid  by  the  purchaser  with  interest  from 
the  date  of  purchase.— Boyd  v.  Wilson,  (Oa.)  12 
S.  E.  744. 

ErroneoTis  taxation. 

14.  Where  the  receiver  of  a  railroad  company, 
pending  suit  to  foreclose  a  mortgage  thereon, 
pays  a  tax  levied  on  the  road,  and  the  same  Is 
allowed  him  by  the  court  without  objection,  the 
subsequent  purchasers  of  the  road,  who  were  par- 
ties to  the  suit,  cannot  after  their  purchase  recover 
the  tax  on  the_ground  that  it  was  illegally  levied. 
—Norfolk  &  w;  B.  Co.  v.  Supervisors  of  Smyth 
County,  (Va.)  12  8.  E.  1009. 

TELEQBAFH  COMPANIES. 

Statutory  regulations. 

1.  Act  Qa.  Nov.  12,  1889,  (Acts  1888-«»,  p. 
176,)  is  entitled  "An  act  to  encourage  and  anthor- 
ice  the  ocmstmotionof  telegraph  lines  in  the  state 
of  Oeoi^a,  and  conferring  eertaia  privileges, 
powers,  and  penalties  on  the  owners  thereof,  and 
to  pronde  s  penalty  for  divnlging  the  contents 
of  any  private  message  by  any  pwson  connected 
wiUi  snbfa  telegraph  campanv."  Section  1  author- 
izes any  company,  legally  chartered,  to  construct 
and  operate  telegraph  lines  on  public  highways, 
and  across  and  under  any  waters  In  the  state. 
The  remaining  sections  make  it  the  duty  of  tele- 
graph companies  to  receive  and  transmit  mes- 
sages on  payment  of  the  usoal  charge,  forbid  dis- 
criminaticm,  provide  that  messages  shall  be  trans- 
mitted in  the  order  received,  wKb  a  certain  ex- 
ception, and  pHnride  a  penalty  tor  divulging  the 
contents  of  any  private  telegram.  Eeld  that,  as 
^e  act  did  not  apply  to  any  telegraph  company 
whose  lines  were  previonsly  constructed,  and  ap- 
peared to  be  in  violation  of  the  constitutional  pro- 
vision that  no  act  shall  contain  more  than  one 


subject-matter,  It  did  not  r^)eal  Act  Qa.  1887, 
(Acts  1880-^,  p.  ill.)  regulating  telegraph  com. 
panies.— Western  Union  TeL  Co.  r.  CooIedgEL 
(Ga.)  18  8.  E.  864. 

Negligence. 

2.  A  provision  in  a  telegraph  blank  that  alt 
claims  for  damages  for  negligence  in  sending  the 
dispatch  shall  be  made  in  writing  within  a  cer- 
tain time,  or  the  company  shall  not  be  liable, 
does  not  apply  to  an  action  for  a  statutory  penalty 
for  such  negligence. — Western  Union  TeL  Co.  v. 
Cooledge,  (Ga.)  12  8.  E.  264. 

8.  The  stipulation  on  a  telegraph  blank 
against  liability  .for  an  nnrepeated  message  does 
not  protect  the  company,  where  such  message  is 
negligently  delayed  in  transmission. — Thompson 
V.  Western  Union  TeL  Co.,  (N.  C.)  12  8.  E.  427. 

4.  In  an  action  against  a  telegraph  company 
for  failure  to  deliver  a  message,  where  it  is  sLown 
that  there  was  the  sign  of  the  defendant  company 
over  the  door  of  the  office  where  the  message  was 
received,  and  the  operator  testified  that  he  paid 
over  all  receipts  to  the  treasurer  of  said  company, 
it  is  not  error  to  charge  that  the  offic  is  Tpritna 
fade  an  office  of  the  defendant.  —  Thompson  v. 
Western  Union  TeL  Co..  (N.  C.)  12  S.  E.  427. 

S-  Plaintiff,  a  member  of  the  Straw-Board  As- 
sociation,, received  from  its  manager  a  telegram, 
dated  the  day  before,  that  the  price  of  the  straw 
boards  had  been  advanced.  A  few  hours  lat«r 
plaintiff  received  another  dispatch,  bearing  data 
the  day  of  its  receipt,  that  the  old  prioe  had  been 
restored.  By  mistake  of  the  telegraph  oompany, 
a  duplicate  of  the  first  message  was  afterwards 
delivered  t»pl»intiS  at  about  midnight  of  the 
same  day.  BeUL  that  plaintiff  had  a  right  to  rely 
on  the  presumption  that  the  last  message  was  an 
original  dispatch  duly  transmitted ;  and,  though 
such  message  was  marked  with  the  word  "Dup., " 
and  bore  data  the  same  day  as  the  first  one, 
plaintiff's  failure  to  detect  that  it  was  in  fact  a 
duplicate  did  not  amount  to  such  a  want  of  ordi- 
nary oare  as  would  prevent  it  from  recovering 
the  damages  it  had  sustained  by  acting  on  the 
belief  that,  after  the  old  price  had  been  restored, 
it  had  been  again  advtmoed,  as  stated  in  the  last 
message.  Ijact,  J.,  dissenting. — Western  Union 
Tel.  Co.  v.  Virginia  Paper  Co.,(Va.)  12  8.  E.  766. 

Damages. 

6.  Where  a  telegram  is  sent  by  a  wife,  about 
to  be  ooDfined,  to  summon  her  husband,  and  by 
reason  of  negligent  delay  in  the  delivery  cf  24 
hours  he  did  not  arrive,  whereby  the  complaint 
alleges  she  suffered  more  physical  pain,  mental 
anxiety,  and  alarm  on  account  of  her  condition^ 
and  sustained  permanent  and  incurable  injury  for 
want  of  his  presence  and  services,  such  damages 
are  not  too  remote. — Thompson  v.  Western  Union 
TeL  Co.,  (N.  C.)  12  S.  E.  427. 

7.  Mental  suffering,  caused  by  negligence  and 
delay  in  the  delivery  of  a  telegram  not  of  a  pecun- 
iary nature,  may  be  ground  of  damages,  though  no 
physical  pain  or  pecuniary  loss  is  suffered.  F<A- 
lowing  Young  v.  Telegraph  Co.,  (N.  C.)  11  8.  E. 
1044.— Thompson  v.  Western  Union  TeL  Co.,  (N. 
U.)  12  8.  £.  427. 


TENANCY  IN  COMMON  AND 
JOINT  TENANCY. 

Bights  inter  ae. 

Where  a  tenant  In  common  takes  personal 
property  against  his  co-tenant's  protest,  claiming 
it  as  his  own,  his  co-tenant  may  sue  for  conver- 
sion.—Waller  V.  BowUng,  (N.  C.)  18  S.  B.  980. 

Torts. 

See  AuavU  and  Batttry;  Death  bv  Wronaful 
Act:  FaUelmprUonment;  Firrclble Entry  and 
Detainer;  lAbel  amd  Slander;  MaUolMu  Proa- 
eotMon;  NegUgenoe;  Nviaanee;  Bepleoin; 
Trtapa**;  Traoer  and  Cvnnenton. 
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Towira. 

Taxation. 

The  provision  In  the  ohartar  of  the  town 
of  W.,  limiting  taxation  to  10  cents  on  tlOO,  (Acts 
N.  C.  18^  c.  75,)  was  repealed  by  Acts  1879,  o. 
16B,  and  Oode  N.  C.  i  »tSOO,  giving  towns  gener- 
•lly  power  to  lay  taxes  on  real  and  personal  es- 
tate and  on  polls.  Held,  that  a  tax  of  50  cents  on 
tlOO,  and  a  poll-tax  levied  by  W.,  which  did  not 
exceed  the  limit  of  IW  percent,  prescribed  by  Acts 
ItJSl,  o.  116,  were  valid.— State  v.  Atkinson,  (N. 
C.)  12  S.  K.  908. 

TBESFASS. 

Svldenoe. 

1.  In  an  action  tor  obstructing  an  alley- way, 
tlirough  which  plaintiff  in  his  complaint  alleges 
that  he  has  had  the  right  of  passage  for  a  time 
solllcient  to  give  him  an  easement,  evidence  of 
his  title  thereto  Is  inadmissible.— Faulk  v.  Thorn- 
ton, <N.  G.)  12  S.  E.  998. 

<Mminal  trespaaa. 

&  Code  N.  C.  i  1062,  makea  it  a  misdemeanor 
to  destroy,  injure,  or  remove  any  fence  "snr- 
nninding  or  about  any  yard,  garden,  cultivated 
field,  or  pasture. "  Act  June  T,  1880,  {  1,  makes 
14  a  misdemeanor  to  "destroy,  cut,  or  injure  any 
part  of  a  wire  fence  situated  on  the  land  of  an- 
other," and  prescribes  a  certain  punishment 
therefw.  HeM,  that  the  two  statutes  are  in  no 
wise  repugnant,  and  the  latter  does  not  repeal 
the  former  in  whole  or  in  part— State  v.  Biggers, 
(N.  C.)  12  8.  E.  1021. 

8.  Ckide  TS.  C.  1 1062,  makes  It  a  misdemeanor 
to  destroy,  injure,  or  remove  any  fence  "sur- 
rounding or  atx>ut  any  yard,  garden,  cultivated 


fleld,  or  pasture. "  Act  June  1,  1889,  1 1,  makes 
it  a  misdemeanor  to  "destroy,  cut,  or  injure  any 
iwrt  of  a  wire  fence  situated  on  the  land  of  an- 
oUier,"  and  prescribes  a  oertaln  punishment 
therefor.  Held,  that  an  indictment  for  cutting, 
destroying,  and  injuring  "a  wire  fence  surround- 
ing a  pasture, "  is  good  under  section  1062,  and  it 
is  no  ground  for  motion  in  arrest  of  judgment  that 
it  fails  to  state  under  which  statute  it  was  found. 
— Btate  V.  Biggers,  (N.  C.)  12  8.  E.  1024. 

4.  An  oflloer  has  no  right  to  break  an  outer 
door  of  a  dwelling  to  levy  an  attachment  on  -the 
propertv  of  the  owner,  and  those  who  assist  him 
are  guilty  of  a  forcible  trespass.— State  v.  Whlt- 
aker,  (K.  O.)  18S.  B.  456. 

TBIAK 

See,  also.  Appeal:  Certtorori;  Errw.Writ  (\f; 
Evidence;  ExceptUma,  Bill  of;  Judgmeitt; 
Jury;  New  Trial;  Pleading;  PracUcein  CivU 
Ccue»;  Witness. 

Oondaot  of  trlaL 

1.  In  an  action  tqr  a  raUMtd  employ  tor 
damages  for  personal  injuries,  althoogfa  the  court 
improperly  permits  the  former  verdict  for  plain- 
tiff in  the  same  case  to  be  taken  to  the  jury-room 
•ttaehed  to  the  declaration,  yet  where  the  jurors 
make  affidavits  that  they  did  not  read  the  verdict 
ttnUl  they  had  agreed  on  tbeir  own,  the  judgment 
will  not  be  reversed,  as  defendant  was  not  prej- 
udiced by  the  improper  aoUon.— Qeorgia  Pac  By. 
Co.  V.  Dooley,  (da.)  12  H.  B.  928. 

2.  It  Is  prejudicial  error  for  the  court,  in  pres- 
ence of  the  jury,  to  have  some  of  the  private  papers 
of  one  of  the  parties  marked  for  Ideotiiloauon,  at 
thelnstsnoe  of  opposing  counsel,  who  desires  to  use 
them  on  cross-examination,  over  the  protest  of 
t»unsel  having  the  custody  and  control  of  the  pa- 
pers, they  not  naving  t>een  offered  in  evidence  so 
as  to  become  "assets  of  the  case, "  as  it  implies  a 
snspicion  that  the  papers  might  be  unfairly  dealt 
with.— Travelers'  In*.  Co.  v.  Bheppard,  (Ga.)  la  a 
B.  18. 

8.  Complaint  to  the  oonrt,  pending  th*  trial, 
that  improper  intercourse  is  carried  on  by  a  partj 
with  some  of  his  witnesses  who  liave  been  ae- 
qnestered  "under  the  rule"  (Code  Oa.  {  8868)  to 
await  their  nvaminatilnn,  should  not  be  made  in  the 


presence  and  hearing  of  the  jury;  hat,  If  ' 

sary,  the  jury  should  oe  retired  in  order  to  afford 
fit  opportunity  for  making  the  complaint,  and  hav- 
ing It  investigated.— Travelers'  Ins.  Co.  v.  Bheo- 
pard,  (G«.)19&B.18.  *^ 

Rwmarks  by  ooort. 

4.  Where  the  court  confined  plaintiff  to*  single 
cause  of  action,  and  limited  the  evidence  to  such 
cause  of  action,  defendant  cannot  complain  of  the 
court's  remark,  when  limiting  plaintiff  to  such 
cause  of  action,  that  other  allegations  of  the  com- 
plaint were  merely  as  a  matter  of  evidence. — Fog- 
geth  V.  Qaffney,  (S.  C.)  12  S.  B.  260. 

6,  In  foreclosing  a  landlord's  lien  for  sup- 
plies, it  is  not  reversible  error  for  the  judge  to 
say  to  defendant's  counsel  in  presence  of  the  )iii7: 
"Of  what  benefit  will  it  be  for  defendant  to  show 
that  the  distress  warrant  was  prematurely  issued  I 
Will  it  not  be  the  dutv  of  the  court  to  direct  tliat 
the  funds  be  held  until  a  proper  warrant  can  be 
sued  out!"— Jones  v.  Eubanks,  (Qa.)  12  8.  B.  106Sw 

Beception  of  erldmioe. 

6.  Bvldenoe  of  chjtracter  to  snpport  the  credit 
of  a  witness  is  not  receivable  before  impeaching 
evidence  has  been  adduced,  even  though  the  wit- 
Qasses  to  character  attend  the  trial  voluntarily, 
and  refuse  to  wait  until  their  testimony  is  reoeiva- 
ble.— Travelers'  Ins.  Ca  v.  Sheppard,  (Oa.)  ISS.  B. 
)». 

OttjeotlonB  to  evldenoe. 

7.  A  general  objection  to  the  admissien  of 
evidence,  without  specifying  any  ground  there- 
for, is  too  vague  to  be  considered  on  appeal.— 
Sharpton  v.  Johnson.  (Oa.)  12  S.  B.  64ft. 

8.  The  courts  of  West  Virginia  havinir  no 
power  to  compel  a  plaintiff  to  suffer  a  nonsuit,  a 
motion  to  exclude  or  strike  out  evidence  should 
not  be  permitted  to  take  the  place  o(  a  demurrer 
to  the  evidence. — Bon  Aqua  Imp.  Co.  v.  Standard 
Fire  Ins.  Co.,  (W.  Va.)  12  S.  K.  771. 

9.  When  an  exception  to  evidnnce  is  so  vague 
as  not  to  point  out  the  nature  of  the  error  com- 
plained of,  it  will  not  be  considered. — Everett  v. 
WiUiamson,  (N.  C.)  12  S.  E.  187. 

10.  In  proceedings  for  partition,  objection  to 
the  relevancy  and  effect  of  a  deed  to  plaintiff 
from  one  apparently  interested  in  the  land  should 
be  raised  by  request  for  instructions  after  the  ev- 
idence is  all  in.— Cox  v.  Ward,  (N.  C.>  12  8.  E. 
879. 

Arguments  of  ooiuueL 

11.  In  an  action  on  an  insurance  policy,  when 
defendant's  counsel  offered  in  evidence  certain 
letters,  plaintiff's  counsel  stated  that  he  might 
have  the  letters  excluded  for  want  of  sufficient 
authentication,  but  that  he  would  not  make  the  ob- 
jection, as  he  himself  desired  the  letters  to  be  put 
in  evidence.  Held,  that  the  allowanoe  of  such  re- 
marks was  error,  as  they  impair  the  right  of  im- 
pwttol  trial  by  disparaging  defendant's  evidence 
before  it  is  introduoed.  —Travelers'  las.  Ca  r. 
Bheppard,  (Oa.)  12  S.  B.  18. 

12.  It  is  proper  for  counsel  to  comment  upon 
the  failure  of  a  party  to  the  suit  to  give  testimony 
where  he  was  present  at  the  trial,  and  there  was 
evidence  introduced  tending  to  show  fraud  ca  his 
part;  and  the  fact  that  his  deposition  had  beeo 
taken  before  trial  by  the  opposite  party  does  not 
oreate  an  exoeption  to  the  rule,  where  the  depo- 
sition is  offered  by  himself,  and  contained  no  ex- 
planation of  the  circumstances  tending  to  show 
fraud.  Mbbkimon,  C.  J.,  dissenting.— Hudson  v. 
Jordan,  (N.  0.)  12  8.  B.  1029. 

Instruotions. 

18.  Where  it  does  not  appear  that  defendant 
was  present  at  a  tax-sale,  or  that  he  knew  t&e 
land  was  to  be  sold,  or  that  he  tailed  to  disclose 
that  the  land  was  not  wild,  a  charge  that  it  he 
was  present,  aBd  tUled  to  make  sudh  disclosore, 
he  would  be  estopped  is  reversible  enror. — Liv- 
ingston V.  Hudson,  (Oa.)  12  a  B.  17. 

14.  A  charge  that  the  jury  are  to  aonaider  the 
testimony  in  the  light  of  the  oharaotera  of  the 
witnesses,  and  their  opportunity  of  knowing  the 
facts  M  to  which  they  teatiAed,  is  not  revacaible 
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error,  thongh  there  was  no  evideaoe  in  tbe  CMO  as 
to  the  character  of  witnesses;  for  such  charge  is 
no  more  likely  to  have  prejudiced  appeUant  than 
respondent.— CUatUhoouhee  Brick  Co.  ▼.  Sullivan, 
(Oa)  12  8.  E.  316. 

15.  A  general  exception  to  "the    charge    as 

given"  is  insufficient  to  raise  any  {Mint. —State  v. 
lowell,  (N.  C. )  13  8.  E.  569. 

16.  Where  the  jury  has  been  properly  per- 
mitted to  view  the  premises  in  dispute,  the  court 
is  not  required  to  charge  that,  in  determining  the 
right  of  tbe  parties,  the  jury  should  not  consider 
anything  they  saw  at  the  view. — Pox  ▼.  Balti- 
more &  O.  R.  Co.,  (W.  Va.)  12  8.  E.  757. 

IT.  Where  a  contract  is  in  evidence,  but  plain- 
tiff admits  that  it  is  not  binding  on  defendant,  it 
is  not  error  lor  the  court  to  omit  to  instruct  as  to 
its  legal  effect,  when  not  requested  to  do  so  by 
defendant.— McCauley  v.  Murphy,  (Ga.)  12  8.  B. 
665. 

IS.  Where  the  plea  of  the  statute  of  limitations 
has  lieen  stricken  out  by  the  court,  error  cannot 
be  predicated  on  tbe  court's  failure  to  instruct  as 
to  Its  effect.— Fry  v.  Leslie,  (Va.)  12  8.  E.  671. 

19.  Where  tbe  declaration  sets  forth  several 
particulars  in  respect  to  which  it  alleges  negli- 
gence, the  court  may  confine  its  instmetions  to 
those  particulars  on  which  the  plaintiff  Insists  at 
the  trial,  and  upon  which,  according  to  the  evi- 
dence, tliu  merits  of  the  case  depend,  and  may  treat 
the  others  as  not  involved  in  the  controversy. — 
Crawlord  v.  Georgia  Pac.  Ry.  Ca,  (Ga.)  13  8.  £. 
176. 

20.  An  exception  for  "misdirection  in  the 
charge, "  without  specifying  any  particulars,  is  too 

feneral.    McKinnon  v.  Morrison,  1(H  N.  C.  834,  10 
.  E.  518,  citod  and  approved. — Kverett  t.  Will- 
iamson, (N.  C.)  12  S.  E.  187. 

21.  Under  the  provisions  of  Code  N.  C.  }  414,  re- 
quiring the  charge  to  be  put  In  writing,  a  refusal 
to  do  so  entitles  defendants  to  a  new  trial. — 
Drake  v.  Connelly,  (N.  C.)  12  8.  E.  251. 

23.  Exceptions  to  the  judge's  charge  are  taken 
in  time  when  set  out  in  the  appellant's  state- 
ment of  case  on  appeal.— Smith  v.  Smith,  (N.  C.) 
12  8.  E.  1045. 

23.  A  party  cannot  complain  after  verdict  that 
a  special  instruction  was  not  given,  when  he 
failed  to  ask  for  it— Boon  v.  Murphy,  (N.  C.)  12 
8.  B.  1082. 

24.  Under  Code  N.  C.  S  418,  requiring  the  court 
to  charge  upon  the  facts,  it  is  not  bound  to  reca- 
pitulate all  the  evidence;  and,  if  either  party 
desires  fuller  instructions,  he  should  ask  them, 
and  cannot  oomplain  after  verdict  that  the  charge 
did  not  cover  all  the  facts.— Boon  v.  Murphy,  (N. 
C.)  12  S.  E.  1082. 

25.  A  charge  stating  substantially  tbe  law  that 
admissions  should  be  scanned  with  care,  and  cau- 
tioning the  jury  not  to  give  them  more  meaning 
than  they  are  justly  entitled  to,  is  not  erroneous. 
—Stewart  v.  De  Loach,  (Ga.)  12  8.  E.  1067;  De 
Loach  V.  Stewart,  Id. 

26.  Where  issues  of  fact  are  raised  in  the 
pleadings,  and  tendered  by  one  of  ^e  parties,  it 
is  error  for  the  court  to  refuse  to  submit  such  is- 
sues, and  to  confine  the  jury  to  the  single  ques- 
tion of  the  amount  of  damages. — Braswell  v. 
Johnston,  (N.  U.)  12  8.  E.  gil. 

27.  In  an  action  for  money  deposited  by  plalo- 
tlft  in  defendant  bank,  where  defendant  admits 
the  deposit,  but  alleges  that  it  had  paid  out  cer- 
tain of  the  money  at  plaintiff's  request,  and  for 
his  benefit,  on  checks  drawn  by  one  S.,  which 
plaintiff  denies,  an  issue  as  follows:  "Ijid  the 
plaintiff  undertake  and  agree  with  the  defendant 
that  he  would  repay  to  defendant  such  sum  as  it 
should  pavout  on  the  checks  of  8. 1  "—sufficiently 
presents  the  case  to  the  jury,  and  it  is  not  error 
to  refuse  to  present  merely  incidental  issues 
which  are  not  requested.  —  Hume  t.  People's 
Bank,  (N.  C.)  12  8.  B.  840. 

Verdict. 

2S.  In  a  contest  between  mortgage  creditors 
over  the  proceeds  of  the  sale  of  mortgaged  prop- 
erty in  the  hands  of  the  sheriff,  where  tue  verdict 


of  the  jury  does  not  oover  the  issue  submitted  to 
them,  it  is  proper  for  the  court  to  send  them  baok 
to  pass  upon  such  issue. — Vance  v.  Roberts,  (Qa.) 

29.  Where  a  special  verdict  is  unintelligible, 
inconsistent,  and  conflicting,  it  is  properly  set 
aside,  as  no  proper  judgment  jjan  be  rendered 
thereon.— Puffer  v.  Lucas,  (N.  C.)  13  8.  E.  180;  Id. 
464. 

80.  Where  special  issues  have  been  submittted 
to  tbe  jury  in  a  suit  for  the  rescission  of  a  con- 
tract. It  IS  within  the  discretion  of  tbe  court  to 
refuse  to  poll  them  as  to  a  particular  question, 
and  to  poll  them  on  their  verdict  generally. — ^Beli 
V.  Hutohlns.  (Ga. )  12  8.  B.  074. 

81.  The  officers  of  a  church  had  givm  their  in* 
dividual  notes  fur  a  debt  of  the  church.  In  a  salt 
to  subject  the  church  edifice  to  the  payment  of  th» 
debt,  tbe  only  Issue  made  by  the  answer  was  that 
the  note  was  received  in  full  satisfaction  of  tbe 
debt.  The  Jury  found  "for  tbe  plaintiff,  principal 
tm,  interest  fOT."  Held,  that  the  veidiot  was 
•nffioient  to  warrant  a  decree  appropriate  to  tbe 
allegations  of  the  petition,  and  (be  admissions  of 
the  answer.— Lyons  v.  Planters'  Loan  &  Savings 
Bank,  (Oa.)  12  8.  E.  882. 

82.  Where  the  verdict  is  for  a  speoiflo  sum,  "leaa 
amountof  freight, "  and  there  is  no  freight  involviad 
in  tbe  issues  on  trial,  the  superadded  words  are 
meaningless,  and  may  be  treated  as  surplusage. — 
North  &,  South  SL  R.  Co.  v.  Crayton,  (Qa.)  IS  B. 
B.8T7. 

TBOVISB  AND  CONVEBSION. 

Demand. 

1.  Where  a  tenant  in  common  is  present,  and 
forbids  the  conversion  of  personal  property  by  his 
co-tenant,  demand  for  its  return  is  not  neoesswy 
before  siiit.— Waller  v.  Bowling,  (N.  C.)  12  8.  B. 
990. 

Instructions. 

2.  In  trover  for  grain  and  cotton  bought  tram 
one  alleged  to  be  a  cropper  under  plaintiff,  and 
hence  without  title  to  the  projperty  sold,  failure 
to  instruct  that  the  cropper  did  have  title  to  part 
of  the  grain,  if  it  had  been  divided,  is  not  prej- 
udicial to  defendant,  where  it  is  apparent  from 
the  amount  of  the  verdict  that  no  recovery  was 
allowed  as  to  such  grain.— Bryant  v.  Fugh,  (Ght.> 
13  a  E.  927. 

Damages. 

3.  Plaintiff  may  recover  tbe  value  of  the  projp- 
erty  taken  at  the  time  of  the  conversion,  and 
costs.— Waller  t.  BowUng,  (N.  C.)  13  B.  K  990. 

TBTJSTS. 

Express  trusts. 

1.  Defendant  transferred  to  a  banic,  one  of  his 
creditors,  all  his  personalty,  in  consideration  of 
-vhich  the  bank  agreed,  ^st,  to  pay  and  disobarg* 
all  execution  liens  against  suoh  property;  second, 
to  pay  all  judgments  and  liabilities  due  from  de- 
fendant to  itself;  and,  third,  to  apply  the  bal- 
ance, if  any,  to  defendant's  debts  as  he  might 
direct.  Une  of  the  judgments  in  favor  of  the  bank 
had  been  assigned,  and  the  assignee  had  issued 
execution  thereon,  before  the  agreement  was 
made.  HeUL  that  this  debt  was  to  oe  discharged 
vrith  those  of  the  first  class. — Farmers'  Bank  t. 
Woodford,  (W.  Va.)  12  8.  B.  644. 

3.  In  an  equity  action  to  have  defendant  d». 
uiared  a  trustee  for  plaintiff's  benefit  in  respect 
to  certain  land  conveyed  by  plaintiff  to  one  P., 
and  devised  by  tbe  latter  to  defendant,  the  evi- 
dence relied  on  to  support  the  alleged  trust  ooo- 
sisted  of  two  unsealed  paper  writings,  one  signed 
by  P.,  and  the  other  by  defendant,  declaring  that 
the  subscribers  held  the  land  In  trust  for  plain- 
tiff, and  were  willing  to  execute  title  to  him. 
These  writings  were  made  after  conveyance  to  P., 
and  were  entirely  voluntarr.  Held,  that  they- 
were  not  in  themselves  sufficient  to  create  a  valid 
trust,  and  that  as  nlalntiff  would  therefore  be- 


Digitized  by 


Google 


1108 


INDEX. 


oompielled  to  resort  €o  the  orif^nal  transaction  to 
make  out  his  case,  it  was  error  to  exclude  testi- 
mony oflered  by  defendant  to  show  that  the  con- 
veyance to  P.  was  intended  to  defraud  the  cred- 
itors of  plaintlft— Pittman  v.  Plttman,  (S.  C.)  18 
8.  E.  61. 

8.  A  husband  conveyed  land  to  a  trustee  for 
the  use  of  himself  and  wife  during  their  Joint 
lives,  the  husband  to  receive  ample  supplies  for 
his  family,  and  at  Ms  death  an  andivided  half  to 

go  to  the  wife  in  fee.  Held  that,  on  the  wife's 
eath  before  her  husband  without  children,  the 
husband  took  the  land  subject  to  the  debts  which 
the  wife  had  contracted  for  family  supplies,  and 
that  these  debts  must  be  paid  oat  of  the  proceeds 
of  the  land  before  the  debts  of  the  husband. — 
Handel  v.  Fulcher,  (Ga.)  12  S.  E.  489. 

Parol  agreement. 

i.  When  a  person  has  received  a  deed  of  land, 
and  paid  a  consideration  therefor,  her  parol  prom- 
ise, made  after  the  delivery  of  the  deed,  to  carry 
out  an  agreement  between  her  husband  and  the 
grantor  that  she  should  convey  or  devise  the  land, 
subject  to  a  Ufe-estata  in  her  and  her  husband, 
to  the  grantor's  wife  and  children,  is  without 
consideration,  and  insufficient  to  create  a  trust  in 
favor  of  the  grantor's  wife  iwd  children. — Bloont 
V.  VTashington,  (N.  C.)  12  S.  S  lOOa. 

Construotive  trust. 

6.  Plaintiff  alleged  that  defendant,  having 
agreed  to  purchase  of  her  two  contiguous  parcels 
of  land,  induced  her,  by  paying  for  one  parcel,  and 
making  an  oral  promise  to  return  the  other  in  case 
certain  title  papers  could  not  be  produced,  to  con- 
vey to  him  both  parcels  by  the  same  unconditional 
deed;  that  such  promise  was  made  frandulenily, 
with  the  intent  on  the  part  of  defendant  of  retain- 
ing both  parcels  absolutely ;  and  that,  though  the 
condition  had  hi^jpened  on  wbioh  he  was  to  re- 
turn the  parcel  not  paid  for,  he  failed  to  do  so  on 
request.  Held,  that  the  allegations  were  sufficient 
to  charge  defendant  with  a  construotive  trust. — 
Brown  v.  Doane,  (Ga.)  12  S.  B.  179. 

USXTEY. 

Uaory  as  a  defense. 

Plaintiff  loaned  defendants' principal  a  sum 
of  mon^  at  a  usurious  rate  of  interest,  and  took 
a  bond  from  the  principal,  with  defendants  as 
sureties.  The  principal  executed  a  deed  of  trust 
to  the  sureties.  Subsequently  defendants,  wish- 
ing to  foreclose  the  deed  of  trust,  requested 
pMintifl  to  surrender  to  them  the  bond,  and  to 
take  instead  their  note,  so  that  they  might  pur- 
chase the  land  under  the  foreclosure,  and  use  the 
bond  in  payment.  This  was  done,  and  plaintiff 
afterwards  brought  suit  against  defendants  on  the 
new  note.  Usurious  interest  had  been  paid  by 
defendants  on  the  old  bond.  Held,  by  a  divided 
court,  that  the  new  note  was  not  a  payment  of  the 
old  bond,  and  that  defendants  were  entitled  to 
credit  for  tihe  ssarious  payment,  under  Code  W. 
Va.  c  96,  S  6,  permitting  any  defendant  to  plead 
osnry,  and  to  have  credit  for  all  payments  in  ex- 
cess of  ibe  legal  rate.— Moore  v.  Johnson,  (W.  Va.) 
13  &  £.  918. 

VENDOR  AND  VENDEE. 

See,  also,  CoDenantx;  Deed;  Fratidulent  Convey- 
ances; Judicial  Sales;  Sale;  Specific  Perform- 
ance. 

The  contract — Oonstruotion. 

1.  A  contract  for  the  sale  of  land  for  19, 800 
provided  for  the  payment  of  SI, 000  in  cash,  and 
the  execution  of  a  note  for  tl,  300,  with  6  per  cent 
interest,  by  the  vendee,  who  lurther  asreed  to  sup- 
port the  vendor  during  his  life.  The  contract 
hirther  provided  that  &e  vendor  shonld  pay  the 
vendee  $188  per  year,  and  recited:  "It  being  the 
SD>:n  agreed  to  at  6  per  cent.  «n  the  total  amount 
of  the  purchase  money  per  annom,  for  the  said 
lands,  in  lieu  of   the  maintenaaoe  of  the  said 


[vendor.]"  Held,  that  the  vendee  was  to  have 
the  land  tor  «a,800  charged  with  «1S8  per  year, 
and  was  to  be  credited  with  $188  for  bis  services 
and  charges  in  maintaining  the  vendor. — ^Bav  v. 
Wtlcoxon,  (N.  C. )  12  8.  E.  ■«8, 

Bights  of  vendee. 

2.  A  vendee  in  possession  nnder  a  recorded 
contract  abandoned  the  land  after  an  attempted 
resale  to  the  vendor  on  execution  issued  on  a 
Judgment  aminst  the  vendee  for  a  portion  of  tlie 
price.  Held,  that  the  land  In  the  hands  of  a 
Bona  fide  purchaser  from  the  veadop  cannot  be 
charged  with  any  claim  of  the  vendee  for  the  ta- 
turn  of  purchase  money  paid,  where  the  vendor 
was  in  piossession,  asserting  ownership,  for  sev- 
eral years  after  the  attempted  execution  sale, 
during  which  time  the  vendee  made  no  claim: 
where  the  vendee  abandoned  it  with  the  intention 
of  having  nothing  more  to  do  with  it,  and  made 
no  claim  nntil  about  12  years  after,  when  he  was 
sued  by  the  vendor  for  part  of  the  purchase  mon- 
ey ;  and  nhere  the  purchaser  entered  and  made 
valuable  improvements;  and  where  there  is  no 
evidence  that  the  vendor  is  insolvent. — Holden  t. 
Purifoy,  (N.  C.)  12  S.  E.  848. 

Deficiency. 

8.  A  vendee  will  not  be  allowed  any  deduction 
from  the  purchase-money  notes  on  account  of  an 
alleged  mutual  mistake  in  including  in  the  convey- 
ance a  part  of  a  public  highway  bounding  the 
tract  conveyed,  where  no  evidence  is  introdnoed 
to  show  the  dillerence  in  value  between  the  tract 
bargained  for  and  the  one  obtained. — SUvey  v. 
McCool,  (Ga.)  12  B.  B.  175. 

4>  A  vendee  who  purchases  with  notice  of  the 
infirmity  of  his  title,  and  puts  improvements  on 
the  land  which  he  conveys  at  an  advanced  price, 
can,  when  evicted  from  5-16  of  the  land,  recover 
from  his  vendor  5-16  of  the  price  he  paid,  -while 
he  must  pay  his  grantee  5-16  of  the  advanced 
price  be  received.— Conrad's  Adm'r  v.  EUBnger's 
fc'r.  (Va.)  18  8.  E.  8. 

6.  P.  was  in  possession  of  land  under  a  parol 
contract  of  sale,  and  sold  to  the  defendant  at 
t8.50  per  acre,  representing  that  the  land  had 
been  surveyed,  and  that  it  contained  SO 


The  price  was  calculated  on  that  basis,  and  notes 
giren  therefor.  At  the  request  of  P.,  nis  vendor 
agreed  in  writing  that,  on  payment  of  the  balance 
due  him,  he  would  convey  to  the  defendant.  In 
this  a^^reement  the  land  was  described  aa  "SO 
acres  now  occupied  by  P. "  There  was  a  defi- 
ciency of  more  than  16  acres.  Held,  that  the 
sale  by  P.  to  the  defendant  was  by  the  acre,  and 
that  the  defendant  was  entitled  to  an  abatement 
for  the  defloienuy.— Board V.  Wilson,  (W.  Va.)  13 
8.  E.  778. 

6.  Where  land  purchased  for  the  gross  sum  of 
86,000  is  described  in  the  contract  of  sale  by 
metes  and  bounds,  and  also  as  containing  874  acres, 
more  or  less,  a  deificienoy  of  28  acres  in  the  qaan- 
tity  of  the  land  is  no  ground  for  an  abatement  in 
the  purchase  price,  where  the  vendor  made  no 
representations  as  to  the  number  of  acres  in  the 
tract  sold,  and  the  vendee  bought  the  land  in  gross, 
and  not  by  the  acre,  and  mada  partial  payment 
after  he  Imew  of  the  alleged  deficiency.— -Graham 
V.  Larmer,  (Va.)  12  B.  B.  889. 

Bights  of  purchaser  of  purchase-money 
notes. 

7.  Where  the  seller  of  a  saw-mill  transfers 
without  recourse  the  purchase-money  notes  to  an- 
other, the  transferee  does  not  acquire  title  to  the 
mill,  but  is  simply  a  creditor  of  the  purchaser. 
— Farrar  v.  Braokett,  (Ga.)  12  8.  E.  681 

Vendor's  lien. 

8.  Defendant  sold  land  to  plaintiffs  son,  and 
gave  bond  for  title,  plaintiff  becoming  surety  on 
the  porchase-money  notes  nnder  an  agreement 
with  the  vendee,  indorsed  on  the  bond  and  wit- 
nessed by  defendant,  by  whicli,  on  payment  of 
the  purchase  money  and  conveyance  to  the  ven- 
dee, he  should  convey  ber  a  life-estate  in  the 
land.  After  payment  of  six  notes,  defendant  sar- 
rendered  the  others,  and  made  the  vendee  a  deed 
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taking  from  him,  onknown  to  plalntUE,  »  mort- 
gage for  the  balance  of  the  purchase  money,  and 
other  mortgagea  to  secure  loans  to  the  vendee. 
Held,  that  the  unpaid  purchase  money  was  not  a 
lien  on  plaintiff's  equitable  estate,  but  on  the 
land,  and  the  other  mortgages  were  not  liens  on 
the  land  as  against  plaintiff's  rights.  On  the 
pajrment  of  the  balance  of  the  purchase  mon^y 
she  would  be  entitled  to  a  conveyanoe  of  a  legal 
«state  for  life.— Barnes  r.  MoCullers,  (K.  C.)  12 
&  E.  994. 

9.  The  purohaser  of  land  assigned  to  the  yen- 
dor  a  debt  of  tSOO  against  H.,  of  which  $225  was 
paid  to  the  vendor  during  her  life.  She  lived  17 
years  after  the  assignment,  and  her  administra- 
tor sued  to  enforce  a  vendor's  lien  for  the  bal- 
ance of  $76,  with  interest.  H.  had  died,  and  his 
wife  testified  that  he  was  able  to  pay  the  debt, 
«nd  did  pay  it.  Held,  that  the  suit  was  barred 
by  laches.— Duiaeld  t.  BuUer,  (W.  Va.}  13  S.  B. 
778.  , 

10.  The  vendor  of  an  equitable  intarest  in  land 
is  entitled  to  a  vendor's  lien  whenever,  under 
the  same  circumstances,  the  vendor  of  the  legal 
title  would  hsvehad  a  lien;  and,  on  an  assign- 
ment of  a  note  given  for  the  purchase  money,  the 
lien  passes  to*  the  assignee.— Board  v.  Wilson, 
(W.  Va.)12B.  B.  778. 

11.  In  a  suit  by  the  executors  of  a  vendor  to 
enforce  against  the  land  the  lien  of  a  Judgment 
for  the  purchase  money,  the  title  may  be  brought 
In  at  any  time  before  the  land  is  finally  disposed 
of,  and  the  absence  of  a  deed  at  the  time  a  sale  is 
directed  is  not  an  error  requiring  a  reversal. — 
McNeel's  E^'rs  v.  Auldridse,  (W.  Va.)  12  B.  E. 
851. 

Bona  flde  purchasers. 

12.  Certain  deeds  referred  to  the  land  con- 
veyed as  in  a  plat  filed  in  the  clerk's  oflice  in  H. 
county.  The  deed  of  the  last  grantee  to  defend- 
ant did  not  mention  the  plat,  but  referred  to  the 
foregoing  deeds.  Defendant's  attorney,  when  ex- 
amining the  title  of  the  land  for  defendant,  saw 
the  record  of  the  cause  in  which  the  plat  referred 
to  was  filed.  Held,  that  defendant  was  chargea- 
ble with  notice  of  the  proceedings  in  such  cause. 
— WhlUock  V.  Johnson,  (Va.)  13  S.  E.  614. 

IS.   Plaintiff  purchased  of  F.  an  entry  made  by 

.the  latter,  and  paid  the  money  to  ttie  state,  the 
frrant  being  Issued  in  the  name  of  P..  who  subse- 
quently conveyed  the  land  to  defendants.  Prior  tr 
taking  the  conveyanoe,  defendants  were  inf<Hrmed 
by  F.  that  plaintiff  was  to  get  the  grant  out  of 
the  ofQce,  and  at  the  time  of  the  execution  of  the 
bond  for  title,  and  the  first  payment,  they  were 
also  told  by  P.  that  he  would  take  the  money, 
and  go  and  pav  plaintiff,  and  "bring  the  paj^ers. " 
Eewt,  that  defendants  were  put  upon  inquiry  as 
to  the  rights  of  plaintiff,  notwithstanding  that  F. 
accompanied  his  statements  by  explanations  tend- 
ing to  show  plaintiff  had  no  interest  in  the  entry. 
—Bryan  v.  Hodges,  (N.  C.)  13  a  E.  480. 

14.  A  father  purchased  land  with  his  son's 
money,  and  took  the  title  in  his  own  name,  in- 
stead of  in  the  son's,  as  agreed.    The  son  died 

.-shortly  after.  His  family  lived  on  the  land  with 
the  father  for  a  number  of  years.  About  10  years 

.After  the  son's  death,  the  father  conveved  the 
land  to  defendant,  another  of  his  sons,  who  lived 
in  the  neighborhood.  Held  that,  in  an  action  by 
the  heirs  of  the  deceased  son  to  charge  defendant 
as  a  purchaser  with  notice  of  tiieir  rights,  it  was 

.proper  to  instruct  that  if  defendant  had  knowl- 
edge of  circumstances  as  to  the  true  state  of  the 
title,  sufficient  to  put  a  reasonably  prudent  man 
on  inquiry,  it  was  his  duty  to  investigate,  and 
that  he  was  chargeable  with  notice  of  all  the  facts 

"Which  suoh  inquiry  would  have  disclosed  to  him. 
— Sharpton  v.  Johnson,  (Oa.)  12  S.  E.  646. 

VENUE  IN  dVIL  CASES. 

Waiver  of  objection  to  venue. 

1.  Where  it  ap{>eared  from  the  face  of  the  dec- 
laration that  the  injury  sued  for  occurred  in  a  dif- 
.ferent  county  from  that  where  the  suit  was 


brought,  appearance  and  pleading  to  the  merits, 
without  objecting  to  the  jurisdiction,  waived  the 
objection,  and  the  question  could  not  be  raised  at 
a  subsequent  term  Dy  withdrawing  the  plea  and 
moving  to  dismiss  the  action  for  want  of  jurisdic- 
tion.—£ast  Tennessee,  V.  &,  G.  Br.  Co.  V.  SuddetiL 
(Oa.)  12  S.  £.  682. 

Action  against  sheriff. 

2.  Under  Code  N.  C.  S  300,  requiring  a  sheriff 
to  whom  a  summons  is  directed,  after  having 
served  i1^  to  return  it  to  the  court  of  the  county 
from  which  it  issued,  an  action  for  false  return 
will  lie  against  the  sheriff  in  the  county  from 
which  the  summons  issued,  though  he  is  sheriff 
of  another  county.— Watson  t.  IlltcheU,  (H.  C.) 
13S.  E.  886^ 

Change  of  venue. 

8.  Code  N.  C.  S  181,  provides  that  actions 
against  a  public  otBcer  for  an  act  done  by  virtue 
of  hisofBce  must  be  tried  in  the  county  where  the 
cause  of  astion,  or  some  part  thereof,  arises. 
Section  195  provides  that,  if  the  county  designated 
for  that  purpose  in  the  summons  be  not  the  proper 
county,  the  notion  may  be  tried  therein,  unless 
defendant,  "before  the  time  of  answering  ex- 
pires," demand,  in  writing,  that  the  trial  be  had 
in  the  proper  county.  In  an  action  against  pub- 
lic olBoers,  plaintiff,  by  an  order  made  at  Hay 
term,  was  allowed  80  attn  to  file  his  complaint 
and  defendants  SO  days  thereafter  to  answer,  both 
pleadings  to  be  filed  as  of  May  term.  Before  the 
time  for  answering  had  expired,  and  before  filing 
their  answer,  defendants  filed  a  dema&d  for  re- 
moval of  the  cause  to  the  proper  county,  and  by 
their  answer  demanded  judgment  for  such  re- 
moval. Held,  that  the  application  must  be  con- 
sidered as  having  been  made  as  of  May  term,  and 
continued  with  the  cause. — Shaver  v.  Himtley. 
(N.  O.)  13  S.  E.  810. 

Verdict. 

See  Criminal  Law,  22, 23 ;  Trial,  88-33. 


See  Sale,  b-A. 


Warranty. 
WASTE. 


By  dowresB. 

1.  A  tenant  In  dower  Is  not  liable  for  permis- 
sive waste  of  large  bams  and  outbuildings  built 
before  the  war  to  meet  tne  needs  of  a  plantation 
cultivated  by  slaves,  unless  the  buildings  are 
suoh  as  a  prudent  owner  of  the  fee  would  have 
kept  up  in  order  to  prevent  permanent  injury  to 
the  inheritandB.— Sherrill  v.  Connor,  (N.  O.)  12 
a  E.  668. 

Damages. 

2.  The  giving  of  treble  damages  In  ease  of 

waste  is  discretionary  with  the  court,  under  Code 
N.  C.  %  829,  providing  that  "the  oonrt  may  give 
judgment  for  thrice  the  amount  of  damages  as- 
sessed by  the  jury,  and  that  the  plaintiff  recover 
the  place  wasted,  if  the  said  damages  shall  not 
be  paid  on  or  before  a  day  to  be  named  in  the 
judgment "— SherriU  v.  Connor,  (N.  C.)  12  8.  B. 
688. 

Iz^unotion. 

3.  Devisees  having  a  life-interest  Id  land,  with 
a  possibility  of  shares  in  the  fee,  may  beenjoined 
from  committing  waste. —Farabow  v.  Qreen,  (N. 
C.)  12  B.  £.  looe. 

WATEB  COMPANIES. 

Water  rents. 

A  contract  between  a  city  and  a  water- 
works company  provided  that,  if  the  company 
should  fall  at  any  time  to  furnish  an  adequate 
supply  of  water  for  all  fire,  sanitary,  and  other 
public  purposes,  no  rent  should  be  paid  by  the 
city  during  the  time  of  such  failure.  A  subse- 
quent paragraph  provided    that    the    company 
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'guarantied  al  all  tTmes  to  fnmish,  It  required', 
•  »  •  a  snlHclent  force  or  pressure  to  throw"  a 
Mrtain  amount  of  water  a  specified  distance. 
Beld,  that  the  company's  failure  to  comply  with 
the  latter  requirement  did  not  entitle  the  city  to 
suspend  payment  of  rent,  but  Its  remedy  was  by 
action  for  breach  of  Ruaranty. — Wilson  t.  City  ot 
Charlotte,  (S.  C.)  18  8.  B.  846. 

WATEBS  AND  WATE&- 
COUBSES. 

Bee,  also.  Riparian  lUghtt. 

fonduig  book  water. 

In  a  suit  for  ponding  back  water  on  plain* 
titr'g  land,  the  answer  admitted  that  part  of  It 
was  subjected  to  overflow,  but  denied  that  It  in- 
jured the  land,  and  alleged  that  for  reasons  stated 
It  was  a  benefit  The  court  charged  that  defend- 
ant oould  not  set  ofC  any  benefit  to  the  land,  bat 
the  ]aiT  should  ascertain  tw>m  all  the  evidence  if 
plaintiff  had  sustained  any  damase,  and,  if  so, 
how  much.  Th«:«  was  no  request  for  an  Instruc- 
tion that  plaintiff  was  entitled  to  nominal  dam- 
(kges  at  least.  There  was  a  verdict  for  defend- 
ant. Held,  that  there  was  no  error  in  the  charge. 
— McGee  v.  Fox,  (N.  C.)  la  S.  B.  869. 

WAYS. 

See,  also,  Eaaementi. 

Establlshodent. 

Though  CodeOa.  S  781,  provides  that  "when 
^  person  has  laid  out  a  private  way,  and  has  been 
in  the  use  and  enjoyment  of  it  as  much  as  seven 
years,  of  which  the  owners  have  had  six  months' 
knowledge,  without  moving  for  damages,  his 
right  to  use  becomes  complete, "  there  is  no  law 
authorizing  the  board  of  county  commissioners  to 
declare  a  private  way  permanent,  and  their  at- 
tempted action  in  so  doing  will  be  reversed  on 
oertioraii.— Hemdon  v.  Strickland,  (Oa.)  IS  B. 
E.  648. 

WHABVES. 
Wharfttge. 

1.  Under  the  act  of  1807,  fixing  the  rates  of 
wtiarfage  in  the  city  of  Charleston,— "For  land- 
ing every  bale  or  case  of  cotton,  4  cents  per  bale 
or  case;  for  shipping  every  bale  or  case  of  cot- 
ton, 4  cents  per  bale  or  case,  "—the  wharf -owner 
is  entitled  to  4  cents  per  bale  only  for  receiving 
cotton  from  drays,  railroad  cars,  and  other  vehi- 
cles, and  loading  it  on  vessels. — Lesesne  v.Toung, 
(S.  C.)  13  8.  E.  414.  , 

3.  Though  when  the  act  was  passed  the  im- 
portation of  cotton  was  not  probable,  and  most  of 
the  cotton  which  then  reached  Charleston  was 
landed  on  wharfs  from  boats,  and  the  wharf- 
ingers have  been  in  the  habit  of  charging  4  cents 
for  receiving  and  4  cents  for  loading  on  vessels, 
it  cannot  be  Inferred  that  "landing"  meant  re- 
ceiving from  boats,  and,  now  that  the  modes  of 
inland  transportation  have  been  changed,  anv  de- 
livery at  the  wharf  be  substituted  for  such"Iand- 
ing, "  as  such  construction  would  make  the  charge 
for  "shipping"  8  cents  per  bale,  and  not  4,  as  the 
act  declares,  and  the  act  Indicates  that  "landing" 
and  "shipping"  are  two  separate  and  distliu^ 
things,  and  not  different  iNurts  of  the  same  trans- 
action of  shipping,  and  the  act  was  intended  to 
fix  the  charge  in  case  of  iwssible  importation  aa 
well  as  in  case  of  exportation.  McIvbb,  J.,  dis- 
senting.—Lesesne  V.  Young,  (8.  C.)  13  8.  K.  414. 

WILLS. 

See,  also,  Deicent  and  Distribution:   Execvt^rrt 

and  Adminigtrators. 
Devise  in  lieu  of  dower,  see  Dower,  S,  4. 

ZtoToostion — By  marriage. 

1.  Code  Qa.  g  3477,  providing  that  "in  all  cases 
the  marriage  of  the  testator  *  •  *  subsequent 
to  the  making  of  a  will  in  which  no  provision  is 


made  In  oontemplatlon  of  anoh  an  event  sball  be  a 
revocation  of  the  will, "  Is  held  to  apply  to  the  will 
of  a  woman,  in  view  of  the  provision  of  the  Cod* 
that  the  "maaoaline  gender  sliaU  iaoluile  the  tarn- 
inine, "  and  of  the  faet  that,  in  many  sections  r^ 
lating  to  wills,  the  word  "testator"  obvioualr  in. 
eludes  "tasUtrix."— Bills  v.  Darden,  (Oa.)  U  & 
E.  6S8. 

3.  Parol  evidence  is  not  admissible  to  show 
that  a  will  is  within  the  exception  to  Code  6a. 
1 3477,  providing  that  a  will  is  revoked  by  the  sub- 
sequent marriage  of  the  maker,  unless  provision 
is  made  in  the  will  in  contemplation  of  marriage. 
—Ellis  V.  Darden,  (Oa.)  13  &  E.  658. 

ConBtruotdon — Certainty. 

8.  A  devise  ot  real  and  personal  estate  to  A., 
subje.^  to  the  support  of  C,  aceording  to  her  con- 
dition in  life,  is  not  Toid  for  unoertsinty  as  to 
quantity  for  the  reason  that  that  is  oertain  which 
may  be  made  certain.— Cresap  v.  Creaap,  (W.  Va.) 
13  &  B.  687. 

Confllotiiig  proTisions. 

4.  A  clause  directing  "that  In  oaae  of  the 
death  of  my  wife,  and  also  of  my  two  children 
without  any  heirs,  that  my  estate,  both  real  and 
personal,  be  placed  under  the  control  of  the  West- 
ern Virginia  Annual  Conference  of  the  IL  E. 
Church  South,  to  be  used  by  them  for  the  support 
of  the  superannuated  and  worn-out  preacher*  of 
said  church  and  their  wives, "  does  not  qualify  the 
wife's  absolute  estate  conferred  by  another  clause, 
and  the  limitation  over  to  the  conference  is  void. 
— WUmoth  V.  Wilmoth,  (W.  Va.)  18  8.  B.  781. 

Desoription  of  property. 

5.  A  will  devised  to  two  devisees  one  parcel 
of  land,  and  provided  that  the  dividing  line 
should  begin  "near  the  place  called  the  '  wato'- 
ing  hole;'  *  •  *  thence  running  straight  to 
the  back  line, "  etc.  Held,  that  where  the  parties 
differed  as  to  the  location  of  the  "watering  hole" 
intended  by  testator,  tliat  question  was  for  the 
jury. -Mitchell  v.  Hoggard,  (N.  C.)  18  8.  B.  844. 

Nature  of  estate. 

6.  After  making  a  special  bequest  to  her  sis- 
ter, testatrix  bequeathed  to  her  an  equal  share  of 
her  estate  without  any  restriction.  Five  years 
later  testatrix  executed  a  codicil  providing  that 
should  h^  sister  "die  without  lawful  iasue,  then 
and  in  that  event  it  is  my  will  and  desire  that 
the  part  or  parts  of  my  estate  nereby  willed  to 
her  shall  revert  to  my  estate  to  be  equally  divided 
among  the  other  legatees. "  Held,  that  the  aister 
took  her  share  absolutely,  her  title  to  be  defeasi- 
ble whenever  she  died  without  leaving  iaaue.— 
'i:rexler  v.  Holler,  (N.  C.)  18  B.  B.  888. 

7.  A  provision  of  testatrix's  will  giving  to 
one  daughter  one-half  of  oertain  land,  her  naif 
to  be  taken  off  the  entire  tracts  next  to  a  cer- 
tain creek,  and  giving  the  remaining  half  to  be 
divided  equally  among  testatrix's  oUierfour  chil- 
dren, except  that  one  should  have  tSOO  more  in 
the  half  to  be  divided  among  the  four,  constitut- 
ed the  five  children  tenants  In  common  in  the 
lands,  giving  one  a  half  interest  in  value  to  be 
laid  off  when  partitioned  as  directed,  and  giving 
to  the  other  four  the  other  half  in  value,  to  be  ao 
divided  that  one's  share  should  be  greater  by 
8600  in  value  than  either  of  the  other  thiee^ 
which  three  should  he  equal.  —  HcCamaat  v. 
NuckoUs,  (Va.)  13  8.  B.  160. 

8.  A  devise  by  a  mother  to  her  son,  hia  wife 
and  children,  he  to  have  the  property  aa  a  home 
during  his  life,  and  his  wife  also,  should  ahe  sur- 
vive him,  and  after  the  death  of  both  the  prop- 
erty to  be  equally  divided  among  his  children, 
creates  In  the  children  only  an  estate  in  remain- 
der, and  their  vendees,  who  have  never  been  ad- 
mitted into  possession,  cannot  recover  the  prem- 
ises in  ejectment  before  the  detennination  of  the 
estate  for  life.— Fleming  v.  Kay,  (Qa)  18  B.  E. 

g.  Testator  in  his  will  declared  as  follows:  "I 
give  and  bequeath  to  my  beloved  wife,  in  trust 
and  for  her  support  and  maintenance  during  her 
life,  all  my  esute,  both  real  and  nersonal,  with 
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full  power  and  privilege  to  sell  and  convey  any, 
all,  or  so  much  of  my  real  estate  in  such  a  manner 
as  she  may  see  fit,  in  as  full  and  oompjete  manner 
as  I  myself  can  do,  to  sell  and  dispose  of  my  per- 
sonal estate,  or  so  much  as  she  may  see  fit,  for  her 
own  support,  according  to  her  condition  in  life, 
and  for  the  benefit  of  my  estate,  so  far  as  she  may 
see  proper."  He  further  provided  that,  on  the 
deatn  of  his  wife,  the  residue  of  his  estate,  real 
and  personal,  should  go  to  certain  of  his  relatives 
in  specified  proportions.  H^d,  that  the  vrill  does 
not  give  the  wife  the  fee  in  the  realty,  or  the  abso- 
lute property  in  the  personalty,  but  creates  a  trust 
for  her  maintenance,  and  for  the  transmission  of 
the  residue  to  the  beneficiaries  named. — Cresap  v. 
Cresap,  (W.  Va.)  12  8.  E.  627. 

10.  A  will  provided:  "I  give  •  •  *  nnto 
my  three  sons  *  *  *  an  equal  share  and  alike 
all  my  plantation,  •  •  •  subject  to  the  follow- 
ing oonditions,  viz. :  That  they  ♦  ♦  •  pay  all 
my  just  debts;  that  when  any  one  of  them  die 
his  part  to  go  to  the  survivors;  and,  If  two  die, 
their  part  falls  to  the  survivors  of  the  three 
above  named :  and  should  they  all  die,  then  to 
my  unmarried  daughters  living  at  the  time,  in 
common ;  and  as  each  girl  marries  or  dies,  then 
her  part  to  her  unmarried  sisters  living  at  the 
time;  and  when  the  last  girl  marries  or  dies,  then 
to  be  equally  divided  among  all  the  surviving 
brothers  and  sisters,  or  to  the  heirs  of  their  body, 
if  dead,  to  them  and  their  heirs,  forever. "  Two 
■ons  died  unmarried,  and  Intestate  before  tes- 
tatrix, and  one  son,  four  daughters,  and  a  grand- 
child, issue  of  a  predeceased  son,  survivea  her. 
Three  daughters  had  married  before  the  death  of 
testatrix,  and  one  of  them  died  without  issue,  be- 
fore the  death  of  the  surviving  son.  This  son 
took  possession,  and  subsequently  died  leaving 
issue,  but  the  other  daughter  married  before  his 
death.  Held,  that  the  will  limited  the  estate 
given  to  the  three  sons  to  an  estate  for  their  joint 
lives,  and  the  life  of  the  survivor  of  them,  and 
that  the  surviving  son  took  only  an  estate  for 
life;  and,  theintervening  limitation tothe unmar- 
ried daughters  having  failed,  because  there  were 
DO  unmarried  daughters  capable  of  taking,  the 
ulterior  limitation  to  "all  the  surviving  brothers 
and  sisters,  to  the  heirs  of  thMrbody;  if  dead, 
to  them  and  their  heixs,  forever,  "—took  effect, 
under  which  tiie  issue  of  said  surviving  son  were 
entitled  to  share  in  the  estate  with  the  three  sur- 
viving sisters.— Simpson  r.  Cherry,  (H.  C;  12  S. 
£.  8ti6. 

11.  Testator  devised  land  to  certain  of  his 
ohlldren  In  common  for  life,  but  provided  that, 
should  either  of  his  daughters  marry,  she  should 
share  equally  in  his  estate  with  his  children 
theretofore  mairicd,  and  directed  that,  at  the 
death  of  the  devisees,  the  land  devised  should  be 
divided  Iwtween  testator's  heirs.  Held,  that  the 
unmarried  daughters  are  not  tenants  for  life,  and 
are  not  liable  in  an  action  for  waste,  since  there 
is  a  possibility  that  they  may  marry,  and  there- 
by snare  in  the  fee.— Farabow  v.  Green,  (N.  C.) 
12  S.  K.  lOOS. 

12.  Testator  devised  all  his  propertv  to  his 
witO  "for  and  during  her  life,"  but  provided  that 
■be  might  sell  and  convey  the  real  estate  and  re- 
ceive ue  purchase  money,  and  sell  and  use  all 
the  personal  property,  and  buy  and  sell  vrith  the 
proceeds  such  propwty  for  her  own  comfort  and 
convenience  as  she  might  choose,  without  ac- 
countability to  any  one;  and  further  provided: 
"In  fact,  during  the  life  of  my  said  wife  I  wish 
her  to  possess  and  enjoy  the  said  property  as  if 
she  enjoyed  a  fee-simple  and  absolute  estate. " 
HOd,  that  the  wife  took  the  absolute  title,  and 
»  remainder  over  was  void  for  repugnancy. — 
Bowen's  Adm'r  r.  Bowen's  Adm'r,  (Va.)  Vi  B. 
E.  886. 

18.  A  devise  to  two  sjiecified  devisees  of  "one 
tract  or  parcel  of  land,  •  •  *  to  be  divided 
between  the  two  as  follows:"  specifying  the 
manner  of  division,  and  reciting  that  one  of  the 
devisees  should  have  a  described  portion,  gives 
each  devisee  a  portion  in  severalty,  and  does  not 
create  a  tenancy  in  common  of  the  whole. — ^Mitch- 
«U  V.  Hoggard,  (N.  C.)  12  8.  B.  841. 

V.128.E.— 76 


14.  Testator  declared,  "I  give  and  bequeath  to 
my  Ave  daughters  *  •  •  two-thirds  of  my  es- 
tate, *  *  *  to  be  equally  divided  between 
them, "  and  afterwards  directed  that  the  interests 
of  two  of  them  should  be  held  by  his  executor 
"for  the  sole  use  and  benefit  of  them  during  their 
natural  life,  and,  at  their  death,  the  balance,  if 
any,  to  their  children."  Held,  that  the  two 
daughters  took  an  estate  in  fee-simple  absolute, 
and  the  limitatioif  over  was  void  for  repugnancy. 
—Hall  V.  Palmer,  (Va.)  12  S.  B.  618. 

15.  A  clause  of  a  will  giving  a  wife  all  of  testa- 
tor's personalty  "to  be  hers  absolutely,  to  be  used 
by  her  in  any  way  or  manner  she  may  wish  for  her 
own  comfort  and  for  the  comfort  and  benefit  of 
our  two  children,  "^ves  the  wife  an  absolute  es- 
tate.—Wllmoth  V.  Wllmoth,  (W.  Va.)  13  S.  E.  781. 

IS.  Under  a  devise  of  land  to  be  used  by  the 
devisee  during  bis  life,  without  ohar^  for  waste 
nor  subject  to  his  debts,  and  after  his  death  to 
be  equally  divided  in  fee  among  his  children, 
he  takes  out  a  life-estate.- Taylor  v.  Kemp,(Ga.) 
12  8.  E.  288. 

Bights  of  deTisees  and  legatees. 

17.  Testator,  by  the  first  clause  of  bis  will, 
gave,  with  a  single  exception,  all  his  land  to  his' 
wife  during  widowhood,  with  power  to  dispose  of 
it  according  to  the  necessities  of  their  five  chil- 
dren. By  the  second  clause  he  provided  that  his 
children  render  an  account  of  ue  property  they 
had  received,  and  that  out  of  his  property  such 
amounts  be  made  equal,  and  then  the  balance  be 
divided  equallyamong  them.  Bythethlrd  clause 
his  wife  was  to  select  such  personal  property 
as  she  thought  proper.  By  the  fourth  clause  he 
provided  that  at  the  death  of  his  wife  all  his 
propwty  be  divided  equally  among  his  five  chil- 
dren, unless  his  wife  saw  proper  to  make  such 
a  difference  as  the  health  and  necessities  of  the 
children  demanded,  in  which  case  she  was  given 
full  power  to  make  such  discrimination  as  she 
saw  proper.  Hdd,  that  testator's  wife  had  full 
power  as  to  disrarlinlnatlon  in  the  distribution  to 
the  children  of  the  land,  and  could  by  her  will 
give  half  to  one  child,  and  the  other  half  to  the 
other  four  children,  to  be  30  divided  that  the 
share  of  one  should  be  greater  In  value  by  tSOO 
than  that  of  either  of  the  other  three. — ^McCamant 
T.  Nuckolls,  (Va.)  12  8.  E.  leu. 

18.  Under  the  second  clause  of  said  will  the 
ohlldren  were  entitled  to  have  the  personal  prop- 
erty remaining  after  the  widow  had  made  her 
selection  under  the  third  clause  distributed  so 
that  their  shares  should  be  equal,  after  making 
allowances  for  the  advances  that  had  been  made 
to  them;  and,  there  having  been  no  accounting, 
one  should  have  been  directed  of  the  personal 
property  of  said  testator  that  came  into  his  wife's 
Elands  as  administrator,  and  of  the  disposition 
thereof  made  by  her,  and  of  the  advancements 
made  to  the  children  by  testator  and  by  his 
widow.— McCamant  v.  Nuckolls,  (Va.)  12  8.  E. 

leo. 

19.  Testator,  by  the  first  clause  of  his  will, 
gave,  with  a  single  exception,  all  his  land  to  hia 
wife  during  widowhood,  with  power  to  dispose  of 
it  according  to  the  necessities  of  their  five  chil- 
dren. By  the  fourth  clause  he  provided  that  at 
the  death  of  his  wife  all  his  property  be  divided 
equally  among  his  five  children,  unless  his  wife 
saw  proper  to  make  a  difference,  in  which  case 
she  was  given  full  power  to  make  such  discrimi- 
nation as  she  saw  proper.  The  wife  discrimi- 
nated in  favor  of  two  of  the  children.  Held,  the 
single  piece  of  real  estate  excepted  from  the  de- 
vise to  testator's  widow,  not  having  been  dis- 
posed of  by  her  under  her  power  of  appointment, 
should  be  divided  equally  among  the  three  chil- 
dren receiving  the  smallest  shares  from  their 
mother,  subject  to  the  right  of  the  other  two  to 
have  this  property  and  the  shares  of  all  five  put 
together  and  divided  equally.  —  McCamant  v. 
MuckoUs,  (Va.)  12  8.  E.  160. 

90.  In  North  Carolina,  a  devise  to  a  child  dy- 
ing before  testator  does  not  lapse,  but  goes  to  the 
issue  of  such  deceased  child.— Cox  v.  Ward,  (N. 

c.)  12  8.  E.  an. 
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81.  Where  the  testator,  after  certain  speolnc 
legacies  to  his  wife,  gives  her  "also  a  child's 
sluue  equal  with  one  of  my  children  of  all  the 
property  that  is  not  disposed  of  otherwise  in  this 
will, "  and  then  directs  that  his  children  and 
grandchildren  (talcing  per  sU/rpeg)  are  to  have 
equal  shares  of  the  estate,  taking  advancements 
Into  account,  the  widow  is  entitled  to  have  the 
children  and  grandchildren  account  for  advance- 
ments in  ascertaining  her  share. — BUer  v.  LiUard, 
(K  C.)  12  S.  E.  463. 

28.  Where  a  testator  directs  his  bank-stock  to 
be  equally  divided  between  his  children,  and 
then  dcivises  his  general  estate  to  bo  equally  di- 
vided among  them,  caking  advancements  into  ac- 
count, the  bank-stock  is  a  specific  legacy  to  be 
equally  divided,  without  accounting  for  advance- 
ments.—Eller  V.  Lillard,  (N.  C.)  12  S.  E.  462. 

23.  The  second  item  of  a  will  gave  the  widow  an 
annuity  outot  the  Income  of  certain  railroad  stock. 
The  eighth  item  provided  th&t  the  stock  should  not 
be  dlv&ed  until  the  death  of  the  widow,  except  the 
Income  thereof,  which,  after  paying  the  annuity, 
was  to  be  distributed  "as  hereinafter  designated. " 
The  ninth  item  provided  that,  at  the  testator's 
death,  all  his  property  except  the  railroad  stock 
should  be  distributed  among  the  children  then 
living,  and  the  issue  of  deceased  children,  and 
that,  at  the  death  of  the  widow,  there  should  be  a 
division  of  the  railroad  stock  "on  the  same  prin- 
ciple as  last  provided. "  Held  that,  at  the  testa- 
tor's death,  the  income  of  the  railroad  stock  not 
rei^uired  to  pay  the  widow's  annuity  veated  in  the 
children  then  living,  and  the  issue  of  deceased 
children :  that  the  death  of  a  son  then  living,  dur- 
ing the  life  of  the  widow,  and  before  the  diTldends 
were  earned,  did  not  divert  his  right  to  stiare  there- 
in ;  and  that  the  corpus  of  the  railroad  stock  vest- 
ed at  the  death  of  the  widow  in  the  children  then 
living,  and  in  the  issueof  children  then  deceased.-— 
Cleghom  v.  Scott,  (Oa.)  13  B.  E.  876. 

24.  Testator  devised  land,  "until  the  youngest 
«hlld  of  all  my  said  children  shall  have  attained 
the  age  of  21  years, "  to  a  trustee  to  apply  the  net 
proceeds  to  the  education  of  his  grandchildren; 
and  provided  that  "when  the  youngest  child  now 
and  which  shall  hereafter  be  bom,  of  all  my  said 
children,  shall  have  reached,  or.  If  living,  would 
have  reached,  the  age  of  il  years, "  the  estate 
should  be  divided.  HeicI,  that  the  majority  of 
his  youngest  grandchild,  and  not  of  his  youngest 
child,  limited  the  duration  of  the  trust  Lewis, 
F.,  dissenting.— Otterbaok  v.  Bohrer,  (Va.)  13  B. 
B.  lOlfl. 

25.  Testator  devised  land,  "until  the  youngest 
child  of  all  my  said  children  shall  have  attained 
the  age  of  21  years, "  to  a  trustee  to  apply  the  net 
proceeds  to  the  education  of  his  grandchildren; 
and  provided  that  "when  the  youngest  child  now 
and  which  shall  hereafter  be  oorn,  of  all  my  said 
children,  shall  have  reached,  or,  if  living,  would 
have  reached,  the  age  of  21  years, "  the  estate 
should  be  divided.  Held,  that  the  creation  of  the 
trust  does  not  violate  the  rule  against  per  petu  itles, 
since  it  must  end  within  lives  in  being  and  31 
years  and  10  montlis  thereafter.  Lkwib,  P.,  dis- 
senting.—Otter  back  r.  Bohrer,  (Va. )  12  B.  E.  1013. 

26.  The  presumption  arising  from  the  fact  that 
testator  speciUcally  devised  certain  land  to  his 
two  sons,  and  then  directed  the  balance  of  his  es- 
Urte,  "not  hereinbefore  particularlydisposed  of," 
to  be  disposed  of  as  the  law  directs,  is  that  he 
thereby  intended  to  equalize  the  two  sons  with  his 
other  cliildren,  to  whom  he  had  made  previous 
gifts,  and  that  he  did  not  intend  the  devise  to 
them  should  operate  by  way  of  an  advancement, 
within  the  meaning  of  Code  Va.  %  2S«1,  which 
provides  that  advancements  to  a  descendant,  made 
by  one  who  dies  wholly  or  partially  intestate, 
shall  be  brought  into  hotchpot  with  the  whole  es- 
tate before  the  person  advanced  shall  be  entitled 
to  partition  or  distribution  with  the  other  heirs 
of  decedent— Bledler  v.  Bledler,  (Va.)  13  S.  B. 
763. 

27.  A  testator  says  in  his  will :  "I  give  and  de- 
vise to  my  said  wife  a  life-estate  in  the  cottage 
and  two  acres  of  ground.  To  my  son  S.  I  give  the 
fee-simple  estate  of  the  two  acres  of  land  lust 


mentioned,  subject  to  his  mother's  Ufe-estate.  If 
at  any  time  before  or  after  the  death  of  my  wife 
it  is  thought  expedient  to  sell  said  lot  of  ground 
and  Its  improvements,  it  is  then  my  will  uiat  8. 
receive  one  share  of  the  pnrohase  money  in  his 
own  right,  and  the  balance  to  be  equally  divided 
and  paid  over  to  his  children,  share  and  share 
alike;  and  do  berebv  bind  said  land  and  improve- 
ments with  the  condition  that  thepnrchaae  mon^ 
shall  be  distributed  as  I  liave  here  directed." 
Held,  that  S.,  not  having  sold,  had  the  power,  as 
the  owuQr  in  fee-simple,  to  charge  the  hand  with 
the  payment  of  his  debts.— Baylor  v.  Balch,  (W. 
Va.)  18  8.  E.  785. 

Construotion— Legaoy  oharged  on  land. 

28.  Where  the  owner  of  land  chatted  with  a 
legacy  dies  leaving  a  widow,  she  is  not  entitled 
to  have  the  heirs'  shares  subjected  to  its  pay- 
ment before  subjecting  her  dower  interest. — Btf 
per  V.  Vaughan,  (Va.)  12  S.  E.  785. 

89.  Where  the  owner  of  land  charged  with  a 
legacy  dies,  leaving  a  widow,  she  must  pay  a  sum 
equal  to  the  aggregate  of  her  annual  payments  of 
interest  on  the  legacy  during  her  lite,  calculat- 
ing at  compound  interest,  her  probable  life  to  be 
ascertained  from  the  tables  of  mortality ;  and  the 
heirs  must  pay  the  balance. — Harper  v.  VMighan, 
(Va.)  laS.  K.  786. 

wmnBss. 

See,  also.  Evidence. 

Husband  and  wife,  see  Adultery,  S. 

Competenoy. 

1.  A  minor  is  competent  to  testify  to  his  own 
age  according  to  the  reputation  in  the  family.— 
State  V.  Best,  (N.  C.)  12  8.  E.  907. 

3.  In  assumpsit  against  husband  and  wife 
Jointly,  both  of  whom  are  parties  in  interest, 
plaintiff  cannot  testify  as  to  matters  in  the  knowl- 
edge of  both  himself  and  the  husband,  where  the 
latter  is  excluded  as  a  witness  t>ecauae  of  his 
wife's  interest— Johnson  v.  Fry,  (Va.)  13  B.  B. 
978. 

Privileged  oommonioation. 

8.  Oneof  several  conspirators,  who  has  turned 
state's  evidence,  and  who,  on  his  oross-ezamina- 
tlon,  has  denied  that  he  had  ever  told  his  attor- 
ney that  a  confession  of  the  crime  had  been  pro- 
cured from  him  by  the  threats  of  the  sheriff,  aces 
not  thereby  waive  the  privileged  character  of  his 
communications  to  the  attorney,  and  the  latter 
cannot  be  compelled  to  disclose  them  for  the  pur- 
pose of  impeaching  the  witness. —Btate  v.  James, 
(S.  C.)  13  B.  E.  657. 

4.  Where  declarations  are  made  by  defend- 
ant to  her  counsel  in  the  presence  of  plain- 
tiff they  are  not  privileged,  and  the  counsel  may 
testify  to  them,  especially  where  he  had  acted  as 
counsel  for  both  parties,  though  at  the  time  the 
deolaralions  were  made  he  was  acting  for  defend- 
ant only.— Carey  v.  Carey,  (N.  C.)  U  B.  B.  1038. 

Husband  and  wife. 

6.  The  husband's  Interest  in  a  suit  by  his 
creditors  to  set  aside  a  deed  of  trust  from  him 
for  bis  wife's  benefit,  renders  the  wife  incompe- 
tent as  a  witness.- De  Farges  v.  Kyland,  (Va.)  13 
8.  B.  805. 

6.  The  fact  that  a  bond  and  trust-deed  have 
been  assigned  to  the  wife  of  the  grantor  renders 
the  latter  Incompetent  as  a  witness  in  an  action 
by  creditors  to  set  aside  theoonveyanoe  aa  tnuaA- 
ulent— Thornton  v.  Gaar,  (Va.)  13  a  R  7SS. 

7.  Where  a  right  of  action  against  a  carrier 
has  been  assigneq,  the  fact  that  the  suit  ia  there- 
after prosecuted  in  the  name  of  the  assignor,  a 
married  woman,  for  the  benefit  of  the  assignee, 
does  not  disqualify  the  husband  of  the  assignor 
from  testifying,  as'  the  latter  parted  with  all  her 
interest  in  the  action  by  the  assignment — Norfolk 
&  W.  R.  Co.  V.  Read,  (Va.)  13  S.  E.  386. 

• —  TranBaotionB  with  decedents. 

8.  In  an  action  by  a  father  against  his  son's 
widow  and  her  minor  children  to  compel  the  con- 
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v«yanoe  to  plaintiff  of  an  undivided  half  of  land 
wbich  the  father  and  son  both  purchased,  bat  the 
title  to  which  was  taken  in  the  son's  name,  where 
it  appears  that  the  son  mortgaged  the  land,  the 
mortgagee  may  testify  as  to  the  date  of  the  cancel' 
lation  of  the  mortgage,  as  that  is  not  a  transaction 
with  a  deceased  person,  eTldence  of  which  by  a 
party  interested  is  prohibited  by  Code  N.  C.  i  590, 
in  actions  by  or  against  the  representatives  of 
decedent.— Carey  v.  Carey,  (N.  C.)  13  S.  B.  1038. 
9.  Where,  in  an  action  to  recover  land  of  a 
decedent  by  persons  claiming  to  be  his  heirs  at 
law,  defendants,  hi^  alleged  wife  and  children, 
are  introduced  for  the  sole  purpose  of  showing  to 
the  ]ury  that  they  are  of  negro  blood,  and  hence 
that  the  union  was  meretricioos,  and  the  children 
illegitimate,  this  does  not  render  the  woman  com- 
petent to  testify  as  to  her  marriage  to  deceased, 
and  other  transactions  with  him,  under  Code  N. 
C.  i  590,  providing  that,  when  one  claiming  un- 
der a  decedent  is  examined  as  to  a  transaction 
with  him,  the  opposite  party  is  rendered  compe- 
tent to  give  evidence  "concerning  the  same  trans- 
action. "—Hopkins  v.  Bowers,  (N.  C.)  12  S.  E.  9M. 

10.  In  an  action  to  recover  land  bought  by  the 
plaiDtlfl  at  an  execution  sale,  under  a  judgment 
obtained  by  himself,  he  is  not  a  competent  wit- 
ness, under  Code  N.  C.  i  BOO,  to  prove  the  date  of 
the  debt  on  which  snoh  judgment  was  rendered, 
when  the  judgment  debtor  is  since  deceased,  and 
defendant  claims  under  him,  as  his  testimony  re- 
lates to  a  personal  transaction  had  with  decedent. 
Sumner  v.  Candler,  80  N.  0.  71,  approved. — Bute 
T.  Boott,  (N.  C.)  12  S.  E.  198. 

11.  In  an  action  for  services  rendered  on  a 
building  for  deceased,  plaintiff's  testimony  as 
to  work  done  by  him  on  deceased's  premises 
when  the  latter  was  at  home,  and  could  not  have 
been  ignorant  of  such  work,  is  not  within  Code 
S.  C.  f  400,  forbidding  plaintiff  to  testify  as  to  a 
"transaction''  with  deceased.- Foggeth  v.  Oaff- 
ney,  (B.  C.)  12  S.  B.  280. 

12.  Testimony  by  defendant,  in  an.  action  to 
set  aside  a  deed  for  fraud  by  the  grantee,  that  a 
deceased  witness  had  testified  at  a  former  trial 
that  be  had  taken  an  account  between  plaintiff's 
decedent  and  defendant,  which  decedent  acknowl- 
edged to  be  correct,  was  not  within  the  inhibition 
of  Code  N.  C.  i  590,  against  evidence  as  to  trans- 
actions with  decedents.— Costen  v.  McDowell,  (S. 
G.)  12  S.  E.  482. 

18.  In  an  action  to  recover  land  by  virtue  of  a 
mortgage,  where  the  mortgagor  is  dead,  one  of 
the  plaintiffs,  who  was  one  of  the  mortgagees,  is 
not  competent  to  testify  as  to  how  much  has  been 
paid  on  the  mortgage  debt,  as  this  involves  a 
transaction  with  a  decedent  within  the  inhibition 
of  Code  N.  C.  ii  mo,  590.— Simpson  r.  Simpson, 
(N.  C.)  12  B.  E.  447. 

Bzamination. 

14.  In  the  re-examination  of  his  own  witness, 
counsel  has  no  right  to  recite  his  understanding  of 
the  evidence  given  by  the  witness  on  cross-exam- 
4natioD,  as  preliminary  to  having  the  witness  ex- 
plain his  testimony,  and  it  is  within  the  discretion 
of  the  court  to  arrest  such  recital.— Travelers'  Ins. 
Co.  V.  Sbeppard,  (Ga.)  12  B.  B.  18. 

15.  In  an  action  on  an  insuranoe  policy  in  which 
the  death  of  the  assured  is  in  issue,  it  is  within  the 
discretion  of  the  court  to  admit  answers  to  inter- 
rogatories which  assume  the  death  of  the  assured, 
where  it  appears  from  the  testimony  of  the  wit- 
ness as  a  wnole  thut  it  was  not  affected  in  sub- 
stance by  the  leading  character  of  the  interroga- 
tories.—Travelers'  £as.  Co.  v.  Bheppard,  (Qa.)  12 
&E.18. 

16.  It  is  not  error  to  refuse  to  permit  a  witness 
to  answer  a  question  calling  for  a  conclusion  of 
law.— UcCauley  v.  Murphy,  (Ou.)  12  B.  E.  655. 

17.  In  an  action  on  an  account,  an  Interroga- 
vvry  to  plaintiff  as  a  witness,  "Examine  this  ac- 
count, and  state  whether  the  same  is  just,  due, 
correct,  and  unpaid,"  the  account  being  exhib- 
ited to  the  witness,  is  allowable  within  the  dis- 
cretion of  the  tfial  court,  and  is  not  objectiona- 
ble as  leading,  and  intended  to  elicit  a  general  an- 


swer which  can  be  a  conclusion  of  law  only.— 
Clark  V.  Fee,  (Ga.)  12  S.  E.  181. 

CroBS-examinatlon. 

18.  It  was  not  prejudicial  error  to  ask  a  wit- 
ness for  the  defense,  on  cross-examination, 
whether  he  had  not  told  a  person  named  that 
when  be  heard  the  report  of  the  gun  he  knew  the 
deceased  was  dead,  when  the  question  was  an- 
swered in  the  negative.— State  v.  Merriman,  (S. 
C.)  12  S.  E.  619. 

19.  An  accused  person,  who  becomes  a  witness 
in  his  own  behalf,  assumes  the  position  of  an  or- 
dinary witness;  and  where  he  has  put  his  char- 
acter for  psac^ableness  in  issue,  he  may  be  cross- 
examined  as  to  particular  acts  of  violence  which 
be  is  alleged  to  have  committed.— State  v.  Merri- 
man, (S.  C.)  12  B.  E.  619. 

20.  He  may  also  be  asked  whether  he  ever 
told  persons  named  of  an  act  of  violence  which 
he  at  one  time  purposed,  but  was  prevented  from 
consummating,  with  a  view  to  contradicting  him 
by  the  evidence  of  the  persons  named. — State  v. 
Merriman,  (8.  C.)  12  8.  E.  619. 

21.  A  witness  who  testified  for  the  defense 
that  the  deceased  was  of  a  violent  character,  anu 
the  accused  of  a  peaceable  character,  may  be 
asked,  on  cross-examination,  as  to  his  own  cluur- 
acter  for  violence,  for  the  purpose  of  showing  his 
ability  to  judge  concerning  that  of  others. — State' 
v.  Merriman,  (8.  C.)  12  8.  E.  619. 

22.  A  witness  for  the  defense,  who  testifies 
that  defendant  is  of  a  peaceable  character,  may 
be  asked,  oh  cross-examination,  if  he  knows  of 
certain  particular  acta  of  violence  committed  by 
defendant,  for  tho  purpose  of  showing  that  he 
gives  defendant  a  character  inconsistent  with 
that  Inferable  from  facts  known  to  him. — Stater. 
Merriman,  (S.  C.)  12  8.  E.  619. 

23.  A  witness  for  the  state  testified,  on  cross- 
examination,  that  her  feelings  towards  the  de- 
fendants were  not  frlendlv,  and  was  then  asked 
If  there  was  not  a  bitter  feud  between  her  family 
and  that  of  defendants.  Seld,  that  the  question 
was  properly  excluded.— State  t.  Berrier,  (N.  C.) 
12  8.  B.  251. 

24.  Where. a  witness  under  cross-examination 
bad  acted,  not  upon  reading  a  letter,  but  upon 
hearing  it  read,  it  was  enougn  to  allow  him  to  re- 
fer to  the  letter  to  refresh  his  memory  as  to  what 
he  had  heard  read,  without  permitting  him  to  read 
aloud  to  the  jury,  and  without  permitting  cross- 
examining  counsel  to  read  from  the  letter  in  the 
hearing  of  the  jury.— Travelers'  Ins.  Co.  v.  Shep- 
pard,  (Ga.)  12  S.  E.  18. 

Credibility. 

25.  That  a  witness  who  testified  that  he  was 
present  when  deceased  was  shot  did  not  know 
where  deceased  lived,  or  the  date  when  she  waa 
shot,  will  not  warrant  a  charge  to  disbelieve  his 
tesUmony.— State  v.  Jacobs,  (N.  C.)  12  S.  E.  248. 

26.  On  a  murder  trial,  a  witness  testified  that 
a  few  weeks  before  the  homicide  be  received  an 
anonymous  letter  containing  threats  against  de- 
ceased, and  showing  that  the  writer  was  jealous 
of  deceased.  Witness  testified  that  defendant 
afterwards  told  him  that  she  wrote  It,  and  sent 
it  to  the  post-oIBce  by  a  colored  boy.  The  cross- 
examination  of  witness  showed  a  purpose  to  im- 
peach him,  particularly  to  question  the  accuracy 
of  his  atatements  oonoemlng  the  letter.  Held, 
that  the  testimony  of  a  negro  boy  that  he  took  a 
letter  for  defendant  to  the  post-ofBce,  which  she 
tuld  him  not  to  let  any  one  but  a  certain  person 
see,  and  that  this  was  about  a  month  before  the 
time  testified  to  by  the  first  witness,  was  prop- 
erly submitted  to  the  jury  to  corroborate  the  first 
witness.— State  v.  Morton,  (N.  C.)  12  S.  E.  112. 

27.  A  charge  that  "when  a  witness  swears 
willfully  and  knowingly  false  to  a  material  alle- 
gation, then  it  is  the  right  of  the  jury  to  disre- 
gard the  testimony  of  such  witness, "  is  proper 
as  far  as  it  goes.— Fort  Royal  &  W.  C.  Ry.  Co.  V. 
Griffin,  (Ga.)  12  S.  E.  308. 

Impeachment. 

28.  In  an  action  ot  waste,  defendant  was  al- 
lowed to  testify  that  he  used  the  land  as  a  pru- 
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dent  man  wonid  his  own ;  that,  at  the  time  of 
committing  the  alleged  waste,  he  In  fact  believed 
that  he  had  a  fee-simple  title,  and  further,  on 
4sroBS-ezamiuation,  that  be  had  not  admitted  m  a 
yerifled  answer  in  another  action  that  when  he 
bonght  the  land  he  knew  his  grantor  had  paid  for 
it  with  property  in  which  his  wife  had  a  life  in- 
terest, and  the  present  plaintifEs  a  remainder. 
Seld,  that  the  latter  statement  ooold  be  contra- 
dicted by  patting  in  evidence  such  answer.— 
Floyd  V.  Thomas,  (N.  C.)  12  B.  E.  740. 

S9.  On.  a  criminal  trial  a  witness  for  the  state 
was  asked  If  he  had  not  written  a  letter  making 
a  false  charge  against  a  young  man.  He  an- 
swered that  he  had  not,  and  the  defense  offered 
evidence  that  there  was  a  general  report  that  he 
had  written  the  letter.  Held,  that  the  fact  was 
collateral,  and  the  answer  conclusive,  and,  if  not, 
It  could  not  be  contradicted  by  general  report- 
State  ▼.  Hawn,  (N.  C.)  18  B.  B.  4S5. 

do.  On  foreclosure  by  an  assignee  of  ^  mort- 
ffage,  the  mortgagee  maybe  cross- ex.imined  as  to 
Els  statements  and  representations  made  before 
tb-:  assignment,  that  the  mortgage  debt  had  been 
paid,  in  order  todiscredit  his  evidence  at  the  trial 
that  the  mortgage  debt  was  unpaid  when  the  as- 
signment was  made.— Blake  v.  Broughton,  (K.  C.) 
138.  B.  127. 

81.  A  statement  made  by  witness  before  trial 
may  be  shown  to  corroborate  his  testimony, 
where  an  attempt  is  made  to  impeach  him. — State 
y.  Jacobs,  (N.  C.)  12  S.  E.  248. 

83.  In  an  action  against  a  carrier  for  damages 
for  failure  to  deliver  peaches  in  time,  whereby 
they  were  damaged,  plaintiffs  alleged  that  de- 
fendant contracted  to  deliver  the  peaches  in  New 
Ylrk,  which  was  denied  by  defendant,  which 
claimed  tbat  ito  agreement  was  to  deliver  to  a 
oonnectinf  line.  Held,  that  where  statements 
of  defendant's  agent,  in  reply  to  plaintiffs'  re- 
quest for  defendant's  reason  for  not  complying 
with  the  alleged  contract,  have  been  brought  out 
by  defendant's  interrogatories  to  the  agent  plain- 
tUfs  may  testify  in  regard  to  them  in  rebuttal, 
and  for  the  purpose  of  impeaching  the  agent.— 
Central  Railroad  &  Banking  Ck>.  v.  BkeUie,(Oa.) 
13  8.  E.  1017. 

88.  Where  a  defendant  becomes  a  witness  in 
his  own  behalf,  it  is  not  error  to  allow  a  witness 
to  testily  in  rebuttal,  who  had  returned  to  the 
court-room  and  heard  his  evidence  after  the  wit- 
nesses had  been  separated  under  the  statute. — 
Bone  v.  State,  (Oa.)  12  S.  E.  205. 

84.  On  a  trial  for  using  abusive  langaagre,  the 
accused  having  stated  that  be  did  not  abuse  the 
prosecutor,  but  that  they  met  and  parted  friendly, 
it  is  competent,  in  rebuttal  of  his  statement,  to 
show  that,  on  the  same  occasion,  he  used  other 
•busive  words  in  addition  to  those  alleged  in  the 
indictment,  and  the  witness  may  recite  the  words 
ao  used.— Forter  v.  State,  (Ga.)  12  8.  E.  688. 

85.  Where  an  accused  person,  who  testifies  In 
bis  own  behalf,  on  cross-examination  denies  that 
he  was  arrested  and  convicted  of  a  larceny  before 
a  Justice  of  the  peace,  his  conviction  may  be 
IHWved  by  the  record  of  such  case.— Stater,  wise, 
(8.  C.)  13  8.  E.  659. 

80.  It  is  competent,  on  oross-examination,  tor 
the  purpose  of  attaoldng  the  witness'  credibility, 
to  ask  him  whether  he  has  ever  been  convicted 
of  larceny.— State  r,  Merriman,  (8.  C.)  13  S  E. 
«19. 

87.  On  a  trial  for  murder  it  is  competent  on 
«voss-examination  of  a  witness  for  the  defense, 
for  the  purpose  of  showing  bias  of  mind,  to  ask 
whether  he  did  not  say  to  a  person  named  that 
the  deceased  could  be  better  spared  than  any 
other  man  in  the  community. — State  v.  Merriman, 
(8.  C.)  12  8.  E.  619. 

88.  A  witness  for  the  prosecution  testified,  on 
eross-ezaminatlon,  that  he  had  made  about  the 
same  statements  on  a  former  trial,  and  was  then 
asked  why  he  had  told  certain  persons  that  he 
had  been  made  to  swear  lies  on  that  trial,  and 
answered  that  he  had  not  told  them  any  such 
thing.  He  was  then  asked  if  one  of  said  persons 
did  not  say  to  him  that  he  ought  to  be  out  in  the 


penitentia^,  and  made  to  break  rock  t£e  rot  of 
his  life.  Held,  that  the  question  was  properly 
excluded,  since  the  answer  sought  was  hearsay, 
and  the  issue  was  collateral.— State  y.  Wise.  A. 
C.)  13  8.  B.  656.  "^  V* 

WBTTS. 

See,  also,  Arrest;  Attachment;  Certiorari;  Br- 
ror,WrUqf;  Execution;  GamUhment;  Habeat 
Corpus;  Injunction;  Mandamus ;Pr6hUHtion, 
Writ  of;  Quo  Warranto;  Replevin. 

Issue  and  validity. 

1.  Formal  entries  of  continuance  made  by  the 
Judge  on  the  bench  docket  atand  after  the  appear- 
ance term  do  not  import  any  leave  or  order  U 
issue  a  second  process,  or  extend  the  time  for 
service.— Feck  v.  La  Boche,  (Qa.)  13  8.  E.  638. 

3.  There  being  but  one  suit,  one  petition,  one 
defendant,  the  clerk  has  no  power,  without  some 
direct  and  express  order  of  the  court,  to  issue  mors 
than  one  process.  A  second  process  issued  by 
him  of  his  own  will,  after  the  appearance  term  of 
the  case,  is  void.— Pack  r.  La  Bocdie,  (Ga.)  IS  &  £. 
688. 

Service  of  process. 

8.  Standing  atone,  a  process  is  no  legal  anthor- 
ity  to  the  sheriff  to  serve  the  defendant  after  the 
appearance  term:  and  where  tlie  defendant  is 
served  after  the  appearance  term,  and  appears  at 
the  first  term  after  the  actual  service,  and,  with- 
out pleading  to  the  action,  moves  to  dismiss  tiie 
same  for  want  of  due  service,  the  motion  should  be 
granted.  Though  aoqniesoenoe  in  such  defectire 
service  might  bmd  the  defendant,  no  acquiesoenoe 
can  be  implied  when  the  objection  is  made  prompt- 
ly ^  a  motion  to  dismiss.— Peck  v.  La  Roche,  <Ga.) 
13  S.  E.  688. 

4.  The  fact  that  the  defendant  told  tiie  con- 
stable serving  the  summons  on  him  Uiat  he 
waived  all  Jurisdictional  questions,  and  an  in- 
dorsement to  this  effect  on  the  summons  by  the 
constable,  are  not  sufficient  to  bind  defendant; 
and,  as  he  was  in  fact  a  resident  of  another  coun- 
ty, and  did  not  appear  in  the  action,  the  magis- 
trate was  without  Jurisdiction  over  him.— Wads 
V.  Wiseoant,  (Qa.)  12  8.  E.  645. 

5.  Code  Civil  Proc.  8.  C.  {  156,  as  amended 
by  Act  8.  C.  1887,  (10  Bt  885,)  provides  that  serr- 
ioe  con  be  made  on  a  foreign  corporation  "only 
when  it  lias  property  within  this  state,  or  the 
cause  of  action  arose  therein,  or  where  such  service 
shall  be  made  in  this  state  personally  upon  the 
president  *  *  *  or  any  resident  agent  Uieore- 
of."  Held,  on  motion  to  set  aside  servioe  made 
upon  one  who  was  not  an  officer  or  director,  bat 
who  was  alleged. to  be  a  resident  agent,  that 
whether  he  was  a  resident  agent  was  a  question 
of  fact  for  the  trial  court.- Hester  y.  Baain  FW- 
tiliipr  Co.,  (8.  C.)  18  8.  E.  563. 

6.  Where  plaintiff's  attorney  testifies  tliat  the 
sheriff  informed  him  that  the  declaration  had 
been  served  upon  defendant,  and  that  he  was  mis- 
led thereby,  or  he  would  liave  moved  for  an  or- 
der giving  further  time  to  perfect  service  at  the 
first  term  of  court  after  the  declaration  was  filed, 
it  is  not  error  to  grant  such  a  motion  made  at  the 
second  term.— Allen  v.  Uutnal  Lmui  &  Banking 
Co.,  (Cte.)  18  8.  E.  366. 

Publication. 

7.  Under  Code  W.  Va.  e.  134,  %  2,  which  provides 
for  the  service  of  process  to  commence  suits,  'in- 
cluding writs  of  •  •  "  mandamus, "  and  sec- 
tion 11,  providing  that  where  defendant  ts  a  non- 
resident an  order  of  publication  may  be  entered 
against  him,  in  mandamus  proceedings  against  a 
railroad  company  and  ito  directors  an  order  of 

Sublication  may  be  taken  against  the  non-resideot 
irectors — Cross  v.  West  Virginia  Cent.  &  P.  By. 
Co.,  (W.  Va.)  12  8.  E.  lOTL 

Amendment. 

8.  The  declaration  prayed  for  process  re- 
quiring the  defendant  to  appear  at  the  August 
term.    The  process  attached  was  dated  Jnlv  IS. 
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1888,  and  required  the  defendant  to  appear  al  the 
«ourt  next  to  be  bolden  "on  the  first  Monday  in 
July,  1889. "  The  defendant  avpeared  at  the  reg- 
olar  term  oonunencinc  on  the  Mat  Monday  in  Au- 
gust, and  moved  to  dismiss.    H«2d,  that  the  nro- 


oess  was  amendable,  under  Code  Ga.  I  aos,  snbd. 
6,  elTing  the  coort  power  "to  amend  and  oon- 
trol  Its  process  and  orders  so  as  to  make  them 
conformable  to  law  and  lustioe. " — Rinhmon3  A 
D.  B.  Co.  ▼.  Benson,  (Qa.)  13  B.  B.  867. 
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